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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  doctiments  having  general 
applicability  and  legaJ  effect,  most  of  which 
are  keyed  to  sind  codified  in  the  Code  of 
Federal  Regulations,  wtvch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  02-CE-60-AD;  Amandment  39- 
8799;  AD  94-02-02] 

Airworthiness  Directives:  Rockwell 
Intemational/Collins  Air  Transport 
Division  DME-700  Distance  Measuring 
Equipment 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Rockwell  International/ Air 
Transport  Division  (Collins)  DME-700 
distance  measuring  equipment  (DME) 
installed  on  aircraft.  This  action 
requires  modifying  these  DME  units  to 
ensure  they  are  functioning  properly. 
Several  reports  of  the  affected  DME 
units  failing  to  process  and  update 
distance  outputs,  and  reports  of  these 
units  establishing  a  continuous  restart 
mode  upon  power  application  prompted 
this  AD.  The  actions  specified  by  this 
AD  are  intended  to  prevent  improper 
operation  of  this  equipment,  which 
could  result  in  navigationaj  errors. 
DATES:  Effective  February  21,  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
21,1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Rockwell  Intemational/Collins  Air 
Transport  Division,  400  Collins  Road, 
NE;  Cedar  Rapids,  Iowa  52498.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4134; 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Collins  DME-700 
distance  measurement  equipment 
installed  on  aircraft  was  published  in 
the  Federal  Register  on  January  25, 
1993  (58  FR  5949).  The  action  proposed 
to  require  modifying  these  DME  units  to 
ensure  that  they  are  functioning 
properly.  The  proposed  modifications 
would  be  accomplished  in  accordance 
with  the  following  Collins  service 
bulletins  (SB)  (1)  SB  20,  Revision  1, 
DME-700-34-20,  dated  August  30. 
1991,  which  when  incorporated 
prevents  a  condition  known  as 
"sleeping  DME's";  and  (2)  Collins  SB 
24,  DME-700-34-24,  dated  May  15, 
1992;€ollins  SB  25.  DME-700-34-25, 
dated  November  11*  1992;  and  Collins 
SB  26,  DME-700-34-26,  dated  October 
21. 1992,  as  applicable,  which  when 
incorporated  prevent  a  condition  known 
as  "deaf  DME's". 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Based  on 
the  comments  received,  the  proposal 
was  changed  to  add  a  modiTication  that 
went  beyond  the  scope  of  that  which 
was  originally  proposed. 

Accordingly,  the  FAA  issued  a 
supplementary  NPRM  that  incorporated 
minor  revisions  and  added  the 
additional  modification.  The  proposed 
actions  speciTied  in  the  Supplemental 
NPRM  would  be  accomplished  in 
accordance  with  the  following,  as 
applicable: 


Collins 
SB/condi- 
tion 

Date 

Part  Nos.  ap- 
plicable (622- 
4540-XXX) 

SB  20, 
Revi- 

Aug. 

30, 

1991  ... 

All  applicat>le 
Df^E-700 

sion  1/ 

Units.  -020, 

Sleep- 

-120, with 

ing. 

■ 

serial  num- 
ber 1 
through 
4247. 

CoHins 

PaflNo».  ap- 
.pticabte(6^ 

4540-XXX) 

SB/cond^ 
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Date 

SB  25/ 

^4ov.  11,  1992  ... 

All  app>icat)<e 

Deaf 

DME-700  . 
Units,  coTh  ^ 

and 

Dis- 

verts-020. 

tance 

-021. or 

Jump- 

-022 to 

ing. 

•023.  SB  20 
most  be  Irv 

• 

staMedprtor 
loor  incorv 
junction  with 
SB  25.  SB 
24  is  incor- 
porated by 
SB  25. 

SB  26/ 

Oct.  21,1992.... 

All  appticabte 

Deaf 

DME-700 

and 

t» 

Units,  con- 

Dis- 

verts-120, 

tance 

or -121. to 

Jump- 

-122 SB  20 

ing. 

; 

most  be  Irv 
stalled  phor 
to  or  mcorv 
junction  with 
SB  26.  SB 

4 

26  elimi- 

' 

nates  the 

need  for  SB 

21. 

Interested  persons  were  again 
afforded  an  opportunity  to  comment  on 
the  proposed  action.  Due  consideration 
has  been  given  to  the  Five  comments 
received. 

Two  commenters  concur  with  the 
proposed  rule  as  written. 

Another  commenter  (Collins)  states 
that  there  are  two  errors  in  the  part 
numbers  referenced  in  the  proposed  AD: 

(1)  part  number  (P/N)  622-4540-022 
was  referenced  as  P/N  622-4540-22  in 
the  Applicability  section  of  the  AD;  and 

(2)  in  the  chart  in  paragraph  (c)  of  the 
proposed  AD,  the  sentence  that  consists 
of  the  following  words:  "All  applicable 
DME-700  Units,  Converts  -022.  -021.  or 
-022  to  -023."  should  be  changed  to 
"All  applicable  DME-700  Units, 
Converts  -020,  -021,  or  -022  to  -023." 
The  FAA  concurs  and  has  changed  the^jf 
proposed  AD  accordingly.  '^^ 

One  commenter  reports  that  the 
Airbus  Model  A330  airplane  is  not  yet 
certiHcated.  and  should  not  be  included 
in  the  list  of  affected  airplane  models. 
The  FAA  concurs  that  this  airplane  is 
not  certificated  and  has  deleted  it  from 
the  list  of  possible  affected  airplanes. 
However,  the  Applicability  section  of 


^ 
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the  proposed  AD  is  worded  as  "DME 
equipment  that  is  installed  on,  but  not 
limited  to.  the  follow'ng  model 
airplanes  (all  serial  numbers), 
certificated  in  any  category:".  If  this 
airplane  would  become  certificated  for 
operation  with  the  Collins  DME-700 
equipment,  then  this  action  would 
apply  to  these  airplanes. 

Another  commenter  states  that  these 
DME  units  were  never  certificated  on 
Boeing  Model  B757  airplanes,  and 
should  therefore  be  removed  from  the 
applicability  of  the  proposed  AD.  The 
FAA  concurs  and  has  revised  the 
proposed  AD  accordingly. 

Tnis  same  commenter  suggests  several 
minor  editorial  revisions  and 
corrections  to  increase  the      V 
understanding  of  the  proposed  AD.  The 
FAA  concurs  that  thesb  changes  would 
improve  clarity  and  has  revised  the 
proposed  AD  accordingly. 

After  careful  review  oi  all  available 
information  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  idt  the  changes 
referenced  above  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  changes  and  corrections  will 
not  change  the  meaning  of  the  AD  nor 
add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  condition  specified  by  the 
required  action  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
airplane  that  the  equipment  is  installed 
in.  There  is  no  correlation  between 
improper  operation  of  the  equipment 
and  the  age  or  number  of  times  the 
equipment  is  utilized.  Based  on  this,  the 
compliance  time  of  this  AD  is  presented 
in  calendar  time  instead  of  hours  TIS. 

The  FAA  estimates  that  518  DME-700 
units  installed  on  airplanes  in  the  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  7  workhours 
per  unit  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Farts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $199,430.  This  cost  figure  is  based 
on  the  assumption  that  none  of  the 
affected  airplane  owmers/operators  have 
accomplished  the  required  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive-Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

94-02-02  Rockwell  Interaational/C^llliu  Air 
Transport  Division:  Amendment  39- 
8799;  Docket  No.  92-CE-60-AD. 
Applicability:  DME-700  distance 
measuring  equipment  (all  serial  numbers) 
(part  numbers  622-4540-020.  622-  4540-021, 
622-4540-022,  622-4540-120.  and  622- 
4540-121).  that  is  installed  on,  but  not 
limited  to,  the  following  model  airplanes  (all 
serial  numbers),  certificated  in  any  category: 


Manufacturer 

Models-^ 

Boeing 

8737. 
B767 

8747-400.       and 

McDonnell 

MD80. 

MD  11. 

Douglas. 

• 

Airtxjs 

A300. 

A310.     A30O-600. 

A320 

ar)dA340. 

Fokker 

F-100. 

To  prevent  improper  operation  of  these 
DME  units,  which  could  result  in 
navigational  errors,  accomplish  the 
following: 

(a)  Ensure  that  Aeronautical  Radio,  Inc. 
(ARINC)  429  distance  outputs  are  processed 
and  updated  by  modifying  the  distance 
measuring  equipment  in  accordance  with  the 
applicable  service  information  presented  in 
the  chart  in  paragraph  (c)  of  this  AD. 

(b)  Ensure  proper  initialization  and  correct 
DME  distance  indication  by  modifying  the 
distance  measuring  equipment  in  accordance 
with  the  applicable  service  information 
presented  in  the  chart  in  paragraph  (c)  of  this 
AD. 

(c)  Paragraphs  (a)  and  (b)  shall  be 
accomplished  in  accordance  with  the 
Accomplishment  Instructions  section  of  the 
applicable  service  bulletins  (SB)  presented  in 
the  following  chart: 


Collins 
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Oct.  21,  1992  .... 

All  applicable 

Deaf. 

DME-700 

Sleep- 

Units, con- 

ing. 

verts -120 

and 

or -121  to 

Dis- 

-122. SB  20 

tance 

must  be  in- 

Jump- 

stalled prior 

ing. 

to  or  in  corv 
junction  with 
SB  26.  SB 
26  elimi- 
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nates  tt>e 
need  for 
SB21. 

Compliance:  Required  within  the  next  12 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 


Note  1:  The  sleeping  DME  modification 
referenced  in  SB  20  was  incorporated  at 
manufacture  beginning  with  serial  number 
4248. 

(d)  Special  flight  [>ermits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  1801  Airport 
Road,  Room  ipo,  Mid-Continent  Airport. 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(f)  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Collins 
Service  Bulletin  20,  Revision  1,  DME-700- 
34-20,  dated  August  30, 1991;  Collins 
Service  Bulletin  25,  DME-600-34-25,  dated 
November  11, 1992;  and  Collins  Service 
Bulletin  26,  DME-700-34-26,  dated  October 
21, 1992,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Rockwell  International/Collins 
Air  Transport  Division,  400  Collins  Road, 
NE;  Cedar  Rapids,  Iowa  52498.  Copies  may 
be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  (39-8799)  becomes 
effective  on  February  21, 1994. 

Issued  in  Kansas  City,  Missouri,  on  January 
11,  iy94. 

Henry  A.  Armstrong. 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  94-1088  Filed  1-14-94;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  STATE 
22  CFR  Part  171 

[Public  Notice  1929] 

Privacy  Act  of  1974;  Access  to 
Information 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  its  regulations  by  exempting 
portions  of  a  record  system  from  certain 
provisions  of  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a).  Certain 
portions  of  the  Records  of  the  Office  of 
the  Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes  (STATE-54)  are  exempted 
fttjm  5  U.S.C.  552a  (c)(3).  (d).  (e)(1). 
(e)(4)  (G).  (H)  and  (I),  and  (0. 
EFFECTIVE  DATE:  January  18,  1994. 
ADDRESSES:  Director,  Office  of  Freedom 
of  Information.  Privacy,  and 
Classification  Review;  room  1239. 
Department  of  State.  2201  C  Street.  NW.. 
Washington.  DC  20520-1239. 


FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P,  Grafeld.  Chief.  Privacy. 
Plans  and  Appeals  Division.  Office  of 
Freedom  of  Information,  Privacy,  and 
Classification  Review  (address  above); 
202-647-6620. 

SUPP1.EMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  (58  FR  57974, 
October  28.  1993)  inviting  interested 
persons  to  submit  comments  concerning 
the  proposed  regulations.  Since  no 
comments  were  received,  the 
amendment  to  the  Privacy  Provisions  of 
the  Department  of  State's  Access  to 
Information  regulations  was  fomfclly 
adopted. 

List  of  Subjects  in  22  CFR  Fart  171 

Administrative  practice  and 
procedure.  Classified  information. 
Confidential  business  informatMti, 
Freedom  of  information.  Privacy. 

1.  The  authority  citation  for  22  CFR 
part  171  continues  to  read  as  follows: 

Authority:  The  Freedom  of  Information 
Act,  5  U.S.C.  552;  the  Privacy  Act,  as 
amended,  5  U.S.C.  552a;  the  Administrative 
Procedure  Act.  5  U.S.C.  551.  et  seq.;  the 
Ethics  in  Government  Act.  5  U.S.C.  App.  201; 
Executive  Order  12356,  47  FR  14874;  and 
Executive  Order  12600,  52  FR  23781. 


responsibilities  of  the  "Chief,  tax 
Processing  Center"  by  giving  the  chief 
the  authority  to  accept  checks  and 
waive  penalties.  It  also  removes  certain 
regulations  dealing  with  tax  collection 
activities  under  27  CFR  part  70  that 
have  been  determined  to  be  outside  of 
the  authority  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 
EFFECTIVE  DATE:  January  18.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Bryce.  Tax  Compliance  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue. 
NW..  Washington,  DC  20226,  (2p2-927- 
8220). 


S  171.32    [Amended] 

In  §  171.32.  paragraph  (j)(l)  is 
amended  by  adding  "Records  of  the 
Office  of  the  Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes.  STATE-54",  after  "Records  of 
the  Inspector  General  and  Automated 
Individual  Cross-Re ference  System. 
STATE-53". 

Dated:  January  4. 1994. 
Patrick  F.  Kennedy. 

Asiistant  Secretary  for  the  Bureau  of 

Administration. 

(FR  Doc.  94-981  Filed  1-14-94;  8:45  am] 

BILLINO  CODE  4710-24-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  70 

[T.D.  ATF-353;  CRT-02-07] 

RIN  1512-AB26 

Delegation  of  Authority  To  Accept 
Checks  and  Waive  Penalties  - 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Treasury  decision,  final  rule. 


SUMMARY:  Authority  delegation.  This 
Treasury  decision  expands  the 


SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1.  1972.  the  Bureau  of 
Alcohol.  Tobacco  and  li^irearms  (ATF) 
was  established  by  Treasury  Department 
Order  No.  120-01  (formerly  Order  No. 
221).  This  Order  transferred  from  the 
Internal  Revenue  Service  (IRS)  to  the 
newly-formed  Bureau  the  functions, 
powers  and  duties  relating  to  alcohol, 
tobacco,  firearms  and  explosives  laws. 
The  Order  specifically  stated  that  "all 
existing  activities  relating  to  the 
collection,  processing,  depositing,  or 
accounting  for  taxes  •   •   •  shall 
continue  to  be  performed  by  the 
Commissioner  of  Internal  Revenue  to  * 
'^he  extent  not  now  performed  by  the 
Alcohol,  Tobacco  and  Firearms  Division 
•   *   *  until  the  Director  shall  otherwise 
provide  with  the  approval  of  the 
Secretary."  ATF  assumed  responsibility 
for  the  collection  of  taxes  imposed  by 
subtitle  E  of  the  Internal  Revenue  Code 
in  July  1987.  by  means  of  Treasury 
Decision  (T.D.)  ATF-251,  and  adopted 
provisions  in  27  CFR  part  70  similar  to 
those  found  in  26  CFR  part  301  which 
concerned  the  deposit  and  assessment 
of  taxes.  The  remaining  collection 
functions  with  respect  to  taxes 
administered  by  ATF  were  transferred 
by  way  of  T.D.  ATF-301.  at  which  timf 
ATF  adopted  regulatioirs  similar  to 
those  used  by  IRS  relating  to  the 
examination,  assessment,  and  collection 
functions.  These  provisions  are  also 
found  in  27  CFR  part  70.  Under  existing 
regulations^  the  regional  directors 
(compliance)  are  authorized  to  accept 
checks  and  waive  penalties  associated 
with  the  collection  of  taxes 
administered  by  ATF.  This  final  rule 
amends  27  CFR  part '70  by  vesting  the 
authority  to  accept  checks  and  waive 
penalties  with  the  Chief.  Tax  Processing 
Center,  in  addition  to  the  regional 
directors  (compliance),  in  order  to  ease 
the  burden  on  the  regional  directors 
(coispliance).  simplify  the  waiver 
process  for  taxpayers,  and  permit  the 


r 
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»re  efficient  functioning  of  ATF's  tax 
lection  activities. 

rhis  final  rule  also  removes  the 
lowing  regulations  dealing  with  tax 
lection  activities  that  have  been 
termined  to  fall  outside  of  ATF's 
thority:  27  CFR  70.166(a),  70.201. 
211,  70.212  and  70.487. 

perwork  Reduction  Act 

rhe  provisions  of  the  Paperwork 
duction  Act  of  1980.  Public  Law  96- 
1.  44  U.S.C.  chapter  35.  and  its 
plementing  regulations.  5  CFR  part 
20.  do  not  apply  to  this  final  rule 
cause  no  requirement  to  collect 
'ormation  is  imposed. 

gulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
3xibility  Act  relating  to  a  final 
julatory  flexibility  analysis  (5  U.S.C. 
4)  are  not  applicable  to  this  final  rule 
cause  the  agency  was  not  required  to 
iblish  a  general  notice  of  proposed 
lemaking  under  5  U.S.C.  553  or  any 
tier  law.  A  copy  of  this  final  rule  was 
bmitted  to  the  Chief  Counsel  for 
ivocacy  of  the  Small  Business 
iministration  in  accordance  with  26 
S.C.  7805(f).  No  comments  were 
ceived. 

:ecut've  Order  12866 

It  has  been  determined  that  this  rule 
not  a  significant  regulatory  aqtion. 
(Cause  (1)  it  will  not  have  an  annual 
feet  on  the  economy  of  $100  million 
more  or  adversely  affect  in  a  material 
ay  the  economy,  a  sector  of  the 
onomy,  productivity,  competition, 
bs,  the  environment,  public  health  or 
fety,  or  State,  local  or  tribal 
(vernments  or  communities;  (2)  Create 
serious  inconsistency  or  otherwise 
terfere  with  an  action  taken  or 
anned  by  another  agency;  (3) 
laterially  alter  the  budgetary  impact  of 
ititlements.  grants,  user  fees,  or  loan 
rograms  or  the  rights  and  obligations  of 
cipients  thereof;  or  (4)  Raise  novel 
gal  or  policy  issues  arising  out  of  legal 
andates.  the  Presidents  priorities,  or 
le  principles  set  forth  in  Executive 
rder 12866. 

dministrative  Procedures  Act 

Because  this  final  rule  is  a  rule  of 
^ency  management  that  merely 
ansfers  the  authority  relating  to  the 
:ceptance  of  checks  and  waiver  of 
enalties,  it  is  unnecessary  to  issue  this 
reasury  decision  with  notice  and 
ublic  procedure  thereon  under  5  U.S.C. 
53(a)(2)  and  (b)(B)  or  subject  to  the 
ffective  date  limitation  in  5  U.S.C. 
53(d)(3).        .  —       • 


Drafting  Information 

The  principal  author  of  this  document 
is  Nancy  M.  Bryce,  Tax  Compliance 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  70 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Excise  taxes.  Firearms  and 
ammunition,  Government  employees. 
Law  enforcement.  Law  enforcement 
officers.  Penalties,  Seizures  and 
forfeitures,  Surety  bonds.  Tobacco. 

Authority  and  Issuance 

Title  27,  Code  of  Inderal  Regulation^ 
is  amended  as  follows:  \ 

PART  70— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authorit)^  citation 
for  part  70  continues  to  read  aVfollows: 

Authority:  5  U.S.C.  301  and  552;  26  U.S.C 
4181.  4182,  5146,  5203,  5207,  5275.  3367, 
5415.  5504.  5555,  5684(a).  5741.  576lflb). 
6020.  6021.  6064,  6102,  6155.  6159,  6^01, 
6203,  6204,  6301,  6303.  6311,  6313.  6314, 
6321.  6323,  6325.  6326,  6331-6343,  6401- 
6404.  6407,  6416,  6423,  6501-6503.  6511, 
6513,  6514,  6532.  6601.  6602.  6611,  6621, 
6622,  6651,  6653.  6656,  6657,  6658.  6665. 
6671,  6672.  6701.  6723,  6801,  6862,  6863, 
6901,  7011,  7101,  7102,  7121,  7122,  7207, 
7209,  7214,  7304,  7401,  7403,  7406.  7423, 
7424,  7425,  7426,  7429,  7430,  7432,  7502, 
7503,  7505,  7506,  7513,  7601-76^,  7608- 
7610,  7622,  7623,  7653,  7805. 

§§  70.61 ,  70.77.  70.96,  and  70.97 
[Amended] 

Par.  2.  §§  70.61.  70.77.  70.96.  70.97. 
In  Part  70  remove  the  words  "regional 
director(s)  (compliance)"  and  replace  it 
with  "regional  director(s)  (compliance) 
or  the  Chief.  Tax  Processing  Center"  in 
the  following  places: 

(a)  Section  70.61(a)(l)(i).  (a)(l)(i)(D), 
(a)(3); 

(b)  Section  70.77(b)(1).  (b)(2): 

(c)  Section  70.96(a)(l)(iv).  (a)(2).-    . 
(a)(3): 

(d)  Section  70.97(c)(2). 

Par.  3.  The  first  sentence  of  §  70.74(b) 
is  revised  to  read  as  follows: 

S  70.74    Request  for  prompt  assessment 

"^«        •        •        »        • 

(b)  The  executor,  administrator,  or 
other  fiduciary  representing  the  estate  of 
the  decedent,  or  the  corporation,  or  the 
fiduciary  representing  the  dissolved 
corporation,  as  the  case  may  be,  shall, 
after  the  return  in  question  has  been 
filed,  file  the  request  for  prompt 
assessment  in  writing  with  the  regional 
director  (compliance)  of  the  region  in 


which  the  taxpayer  is  located  or  with 
the  Chief,  Tax  Processing  Center.  *  •   • 

•         •        •        *        • 

Par.  4.  Section  70.96  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1),  the  first  sentence  of  paragraph 
(a)(2).  the  first  sentence  of  paragraph 
(a)(3)  and  the  second  and  fourth 
sentences  of  paragraph  (c)  to  read  as 
follows: 

§70.96    Failure  to  file  tax  return  or  to  pay 
tax. 

(a)  Addition  to  the  tax.  (1)  Failure  to 
file  tax  return.  In  the  case  of  failure  to 
fii^-a  return  required  under  authority  of: 

(i)  Title  26  U.S.C.  61.  relating  to 
returns  and  records; 

(ii)  Title  26  U.S.C.  51.  relating  to 
distilled  spirits,  wines  and  beer; 

(iii)  Title  26  U.S.C.  52.  relating  to 
tobacco  products,  and  cigarette  papers 
and  tubes;  or 

(iv)  Title  26  U.S.C.  53.  relating  to 
machine  guns,  destructive  devices,  and 
certain  other  firearms;  and  the 
regulations  thereunder,  on  or  before  the 
date  prescribed  for  filing  (determined 
with  regard  to  any  extension  of  time  for 
such  filing),  there  shall  be  added  to  the 
tax  required  to  be  showm  on  the  return 
the  amount  specified  below  unless  the 
failure  to  file  the  return  within  the 
prescribed  time  is  shown  to  the 
satisfaction  of  the  regional  director 
(compliance)  or  Chief,  Tax  Processing 
Center  to  be  due  to  reasonable  cause  and 
not  to  willful  neglect.  •   •   • 

(a)(2)  Failure  to  pay  tax  shown  on 
return.  In  case  of  failure  to  pay  the 
amount  shown  as  tax  on  any  return 
required  to  be  filed  after  December  31. 
1969  (without  regard  to  any  extension  of 
time  for  filing  thereof),  specified  in 
paragraph  (a)(1)  of  this  section,  on  or 
before  the  date  prescribed  for  payment 
of  such  tax  (determined  with  regard  to 
any  extension  of  time  for  payment), 
there  shall  be  added  to  the  tax  shown  on 
the  return  the  amount  specified  below 
unless  the  failure  to  pay  the  tax  within 
the  prescribed  time  is  shown  to  the 
satisfaction  of  the  regional  director 
(compliance)  or  the  Chief,  Tax 
Processing  Center  to  be  due  to 
reasonable  cause  and  not  to  willful 
neglect.  •   •   • 

la)(3)  Failure  to  pay  tax  not  shown  on 
return.  In  case  of  failure  to  pay  any 
amount  in  respect  of  any  tax  required  to 
be  shown  on  a  return  specified  in 
paragraph  (a)(1)  of  this  section,  which  is 
not  so  shown  (including  an  assessment 
made  pursuant  to  26  U.S.C.  6213(b)) 
within  10  days  from  the  date  of  the 
notice  and  demand  therefor,  there  shall 
be  added  to  the  amount  shown  in  the 
notice  and  demand  the  amount 
specified  below  unless  the  failure  to  pay 
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the  tax  within  the  prescribed  time  is 
shown  to  the  satisfaction  of  the  regional 
director  (compliance)  or  the  Chief,  Tax 
Processing  Center  to  be  due  to 
reasonable  cause  and  not  to  willful 
neglect.  *  •  * 
•        •        *        *        • 

(c)  *  *  •  Such  statement  should  be 
filed  with  the  regional  director 
(compliance)  of  the  region  in  which  the 
taxpayer  is  located  or  with  the  Chief, 
Tax  Processing  Center.  *   *   *  If  the 
regional  director  (compliance)  or  Chief, 
Tax  Processing  Center  determines  that 
the  delinquency  was  due  to  a  reasonable 
cause  and  not  to  willful  neglect,  the 
addition  to  the  tax  will  not  be  assessed. 


Par.  5.  Section  70.98(b)  is  amended  by 
revising  the  second  and  third  sentences 
to  read  as  follows: 

§  70.98    Penalty  (or  underpayment  of 
deposits. 

•        •        *        *        * 

(b)  *  *  *  The  statement  must  be  filed 
with  the  regional  director  (compliance) 
of  the  region  in  which  the  taxpayer  is 
located  or  with  the  Chief,  Tax 
Processing  Center.  If  the  regional 
director  (compliance)  or  the  Chief,  Tax 
Processing  Center  determines  that  the 
underpayment  was  due  to  reasonable 
cause  and  not  due  to  willful  neglect,  the 
penalty  will  not  be  imposed. 

§470.99,  70.166,  70.201.  70.211,  70.212,  and 
70.487    [Removed] 

Par.  6.  Section  70.99  is  removed. 
Par.  7.  Section  70.166  is  removed. 
Par.  8.  Section  70.201  is  removed. 
Par.  9.  Section  70.211  is  removed. 
Par.  10.  Section  70.212  is  removed. 
Par.  11.  Section  70.487  is  removed. 

Signed:  December  3, 1993. 
Daniel  R.  Black, 
.  Acting  Director. 

Approved:  Decemt)er  27, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory ,  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  94-1090  Filed  1-14-94;  8:45  am) 

BILUNO  CODE  4«10-31-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 
RIN2900-nAE11 

Schedule  for  Rating  Disabilities; 
Genitourinary  System  Disabilities 

AGENCY:  Veterans  Affairs. 
ACTION:  Final  regulation. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  Schedule 
for  Rating  Disabilities  of  the 
Genitourinary  System.  This  amendment 
is  based  on  a  General  Accounting  Office 
(GAO)  study  noting  that  there  has  been 
no  comprehensive  review  of  the  rating 
schedule  since  1945,  and 
recommending  that  such  a  review  be 
conducted.  The  effect  of  this  action  is  to 
update  the  genitourinary  portion  of  the 
rating  schedule  to  ensure  that  it  uses 
current  medical  terminology, 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occurred 
since  the  last  review. 

DATES:  This  amendment  is^ffective 
February  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington,  DC 
20420. (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In 
December  1988,  the  General  Accounting 
Office  (GAO)  recommended  that  VA 
prepare  a  plan  for  a  comprehensive 
review  of  the  rating  schedule  and.  based 
on  the  results,  revise  the  medical 
criteria  accordingly.  As  part  of  the 
process  to  implement  these 
recommendations.  VA  published  a 
proposal  to  amend  38  CFR  4.115  and 
4.115a  in  the  Federal  Register  of 
December  2.  1991  (56  FR  61216-20). 
Interested  persons  were  invit^to 
submit  written  comments,  suggestions 
or  objections  on  or  before  January  2, 
1992.  We  received  comments  from  the 
Veterans  of  Foreign  Wars,  the  Disabled 
American  Veterans,  the  Paralyzed 
Veterans  of  America,  and  VA 
employees. 

We  have  made  a  number  of  editorial 
changes,  primarily  of  syntax  and 
punctuation,  throughout  the  final  rule. 
These  changes  are  intended  to  clarify 
the  rating  criteria  and  represent  no^ 
substantive  amendment.  Generic  terms 
such  as  "severe,"  "moderate,"  and 
"mild,"  which  preceded  various 
evaluation  criteria  in  the  proposed 
regulations,  have  been  removed.  Rather 
than  helping  to  explain  or  clarify  the 
specific  evaluation  criteria  which  they 
precede,  these  terms  inject  an  element 
of  ambiguity  not  otherwise  present. 
Under  diagnostic  cqde  7524.  we  have 
deleted  the  phrase'^'other  than 
undescended  or  congenitally 
undeveloped"  for  the  noncompensable 
evaluation  criteria  since  the  NOTE 
following  adequately  explains  that  an 
undescended  or  congenitally 
undeveloped  testis  is  not  ratable. 


We  proposed  that  §  4.115  be  aniended 
to  allow  separate  evaluation  of 
coexisting  "heart  disease"  in  the  event 
of  an  absent  kidney,  or  when  chronic 
renal  disease  has  progressed  to  the  point 
where  regular  dialysis  is  required.  One 
commenter  pointed  out  that  in  addition 
to  heart  disease,  hypertension  is  often 
manifested  in  cases  of  renal  disease,  but 
that  the  proposed  regulatory  language 
would  preclude  a  separate  evaluation 
for  hypertension.  He  suggested  that  we 
substitute  the  term  "cardiovascular 
disease"  for  "heart  disease."  Although 
we  agree  that  this  provision  should 
apply  to  hypertension  as  well  as  heart 
disease,  we  believe  that  the  temy 
"cardiovascular"  is  too  broad  since  it 
might  be  interpreted  to  include 
cardiovascular  conditions  unrelated  to 
renal  dysfunction.  We  have  therefore 
amended  §  4.115  to  specify  that 
coexisting  heart  disease  or  hypertension 
may  be  separately  evaluated  in  the 
absence  of  one  kidney  or  when  the 
claimant  requires  dialysis. 

Our  proposed  rating  formula  for  renal 
dysfunction  under  §  4.115a  included  a 
requirement  at  the  lOO^ercent  level  for 
blood  urea  nitrogen  (BUN)  and 
creatinine  thresholds  of  more  than 
100mg%  and  10mg%,  respectively.  One 
commenter  felt  that  the  proposed 
requirements  are  too  high  and  suggested 
that  80mg%  and  8mg%  would  be  more 
appropriate.  Upon  further  review,  we 
have  concluded  that  measurements  over 
80/8mg%  suggest  a  need  for  dialysis 
and  would  thierefore  be  a  more 
appropriate  threshold.  We  have 
accordingly  amended  the  criteria  for  a 
100  percent  evaluation  in  § 4.115a.  In 
keeping  with  that  change,  we  have  also 
amended  the  ranges  of  BUN  and 
creatinine  readings  required  for  an  80 
percent  evaluation  to  40-80mg%  and  4- 
8mg%.  respectively. 

Two  commenters  felt  that  the  word 
"invalidism"  in  the  proposed  criteria  for 
the  100  and  80  percent  levels  for  renal 
dysfunction  is  inappropriate  because  it 
is  archaic,  too  subjective,  and  in  fact 
suggests  a  level  of  severity  more 
consistent  with  entitlement  to  special 
monthly  compensation.  VA  agrees,  and 
has  substituted  the  phrase  "precluding 
jnore  than  sedentary  activity"  for  the 
(100  percent  evaluation,  and  the  phrase 
"generalized  poor  heaUh  characterized 
by  *  *  *"  for  the  80  percent  evaluation. 

Under  the  60  percent  evaluation  level 
for  renal  dysfunction,  we  had  proposed 
that  qualif>'ing  manifestations  of 
hypertension  be  referred  to  as 
"moderate  hypertension"  whereas 
under  the  30  percent  level  we  had 
proposed  that  hypertension  be 
"minimally  compensable  under 
diagnostic  code  7101."  One  comm<»nler 
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recommended  that  hypertension  be 
described  consistently  in  terms  of 
diagnostic  code  7101  throughout  the 
criteria  for  renal  dysfunction.  We  agree. 
Such  a  change  would  promote  not  only 
a  clearer  understanding  of  the  rule,  but 
internal  consistency  within  the  rating 
schedule  as  well.  We  have  therefore 
modified  the  cnteria  for  a  60  percent 
evaluation  to  require  hypertension  at 
least  40  percent  disabling  under  ^ 
diagnostic  code  7101.  for  a  30  percent 
evaluation  to  require  hypertension  at 
least  10  percent  disabling  under        ^ 
diagnostic  code  7101,  and  the  zero 
percent  evaluation  to  include 
hypertension  non-compensable  under 
diagnostic  code  7101. 

dne  commenter  felt  that  either 
albumin  and  casts  with  a  history  of 
acute  nephritis  or  renal  dysfunction 
with  mild  hypertension  warrants  a  10 
percent  evaluation  rather  than  the  zero 
percent  we  had  proposed  under  the 
criteria  for  renal  dysfunction.  We  do  not 
concur.  Albuminuria  and  granular  casts 
are  clinical  findings  which  may  or  may 
not  indicate  active  kidney  disease,  but 
which  themselves  are  not  inherently 
disabling.  Since  the  level  of 
comp>ensation  is  determined  primarily 
by  the  extent  to  which  a  condition  is 
disabling,  and  since  an  asymptomatic 
condition,  or  combination  of 
asymptomatic  conditions,  imposing  no 
discernible  industrial  impairment  does 
not  warrant  a  compensable  evaluation, 
we  find  no  reason  to  assign  these 
conditions  a  compensable  evaluation  in 
the  absence  of  chronic  kidney  disease  or 
hypertension  which  is  compensable 
under  diagnostic  code  7101. 

Two  commenters  questioned  the 
reduction  qf  the  evaluation  for  loss  of  a 
single  kidney  from  30  percent  to  zero 
percent  disabling.  Although  long-term 
renal  function  returns  to  near  normal 
due  to  hypertrophy  of  the  remaining 
kidney,  the  significant  anatomical 
alteration  caused  bylremoval  of  a 
kidney,  the  resulting^rgical  scar,  and 
the  precautions  which  must  be  taken  to 
protect  the  remaining  kidney,  could 
reasonably  be  expected  to  prevent  a 
veteran  from  engaging  in  certain,  but  by 
no  means  all,  occupations.  Upon  further 
reconsideration,  we  have  therefore 
elected  to  retain  the  minimum  30 
percent  evaluation  for  loss  of  a  single 
kidney  under  diagnostic  code  7500. 

One  commenter  felt  that  the  proposed 
criteria  for  rating  voiding  dysfunction 
under  §  4.115a  would  be  inadequate  for 
evaluating  veterans  with  neurogenic 
bladders  who  use  either  indwelling  or 
intermittent  catheterization  to  void,  and 
suggested  a  separate  diagnostic  code  for 
neurogenic  bladder.  Although  a  need  foF- 
separate  rating  criteria  was  implied,  the 


commenter  offered  no  alternative 
criteria  for  our  consideration. 

VA  agrees  that  it  would  be  useful  to 
have  a  separate  diagnostic  code  for  this 
disability,  which  is  common  in  cases  of 
severe  spinal  cord  injury.  We  have 
therefore  added  diagnostic  code  7542 
for  neurogenic  bladder  with  instructions 
to  rate  the  condition  under  the  criteria 
for  voiding  dysfunction,  which  we 
believe  are  adequate  to  evaluate 
neurogenic  bladder.  Neurogenic  bladder 
is  manifest  as  urine  leakage  or 
frequent  urination,  both  of  which 
correspond  to  categories  of  voiding 
dysfunction  as  proposed.  In  addition, 
the  word  "appliance"  as  used  in  the 
criteria  for  incontinence  clearly 
includes  all  types  of  catheters  as  well  as 
any  other  assistive  device  for  urination. 

Under  the  general  rating  criteria  for 
urinary  frequency  in  §  4.115a,  we  had 
proposed  separate  sets  of  evaluation 
criteria  for  daytime  and  nighttime 
frequency.  The  criteria  fordaytime 
frequency  were  assigned  evaluations  of 
40,  20,  and  10  percent.  For  nighttime 
frequency,  awakening  to  void  five  or 
more  times  per  night  was  proposed  as 
20  percent,  awakening  to  void  three  to 
four  times  was  assigned  10  percent,  and 
one  to  two  times  was  non-compensable. 
One  commenter  felt  that  the  evaluations 
for  nighttime  frequency  should  be 
higher  than  proposed,  while  another 
believed  that  the  distinction  between 
daytime  and  nighttime  frequency  is 
artificial  and  should  be  eliminated. 

Separate  criteria  for  nighttime 
frequency  were  proposed  since  a  patient 
may  be  more  likely  to  report  this 
symptom  to  an  examining  physician, 
especially  in  the  early  stages  of  renal 
disease.  Upon  further  review,  however, 
VA  agrees  that  nighttime  fr^uency  is 
just  as  indicative  of  significant  disease 
as  dajlime  frequency,  and  that  different 
evaluation  levels  are  not  warranted.  We 
have  therefore  incorporated  the  three 
levels  originally  proposed  for  nighttime 
frequency  with  the  40,  20,  and  10 
percent  levels  under  daytime  frequency. 
Instances  in  which  a  person  is 
awakened  to  void  only  once  a  night, 
however,  have  not  been  made 
compensable,  since  this  degree  of 
frequency  does  not.  in  our  judgment, 
impose  a  disability  significant  enough  to 
warrantee  payment  of  compensation. 

One  €ommenter  felt  that  the 
frequency  of  the  need  to  change 
absorbent  materials  under  the  criteria 
for  rating  voiding  dysfunction  is  not  a 
useful  measure  of  incontinence  because: 
(1)  The  changing  of  absorbent  materials 
does  not  accurately  quantify  the  degree 
of  disability.  (2)  the  wearing  of 
absorbent  materials  may  be 
inappropriate  for  paraplegics,  and  (3) 


there  is  no  objective  method  to 
determine  the  frequency  of  the  need  to 
change  absorbent  materials. 

We  do  not  concur.  A  person  who 
needs  to  change  absorbent  materials 
ofren  has  a  greater  loss  of  voluntary 
control  than  one  who  needs  changes 
less  fr^uently.  The  frequency  of 
changes  can  be  objectively  reported 
either  by  the  veteran  or  the  person 
providing  care,  with  the  frequency  of 
the  need  for  such  changes  determined  . 
by  an  examining  physician.  These 
criteria  represent,  in  our  judgment,  a 
satisfactory  means  to  measure  urinary 
incontinence  and.  since  no  reasonable 
alternative  has  been  suggested,  we  have 
elected  to  retain  them.  For  some 
persons,  wearing  absorbent  materials 
may  be  inappropriate;  such  people 
require  the  use  of  a  catheter  or  some 
other  means  to  compensate  for  the  loss 
of  control.  As  previously  discussed,  the 
criteria  at  the  60  percent  level 
addressing  the  use  of  such  an  appliance 
are  adequate  to  evaluate  the  disabilities 
of  those  for  whom  the  use  of  absorbent 
materials  is  inappropriate. 

One  commenter  remarked  that  the 
words  "increased  to  the  next  higher" 
were  unclear  in  the  instruction  for 
arteriolar  nephrosclerosis  following 
diagnostic  code  7507.  We  agree  that  this 
language,  which  was  retained  from  the' 
prior  rating  schedule,  is  ambiguous.  The 
Intended  effect  is  to  recognize  that  heart 
disease  or  hypertension  is  more  serious 
when  the  claimant  also  has  renal 
disabilities.  We  have  amended  the 
instruction  following  diagnostic  code 
7507  to  clarify  this  principle. 

Under  the  diagnostic  codes  for 
nephrolithiasis  (7508).  ureterolithiasis 
(7510).  and  stricture  of  the  ureter  (7511). 
a  30  percent  evaluation  was  proposed 
for  recurrent  stone  formation  requiring 
diet  therapy,  drug  therapy,  or  frequent 
surgical  therapy.  One  commenter 
believed  a  higher  evaluation  should  be 
assigned  for  "frequent  surgical  therapy." 
since  frequent  surgery  implies  a 
condition  more  severe  than  one 
controlled  through  diet  or  drug  therapy. 
By  "surgical  therapy"  we  mear.t  lo 
include  extraction  through  a  catheter  or 
fragmentation  through  such  means  as 
extracorporeal  shock  wave  lithotripsy. 
To  remove  any  ambiguity  and  thus 
avoid  confusion,  we  have  amended  the 
criteria  under  diagnostic  codes  7508. 
7510.  and  7511  to  refer  to  "invasive  or 
non-invasive  procedures"  rather  than 
"surgical  therapy."  and  we  have 
replaced  the  term  "frequent"  with  the 
more  objective  measurement  of  more 
than  twice  per  year. 

One  commenter  stat^  that  the  words 
"multiple  urethroj)erinear'  in  the 
evaluation  criteria  for  fistula  of  the 
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urethra  (7519)  were  unclear.  Once  again, 
we  agree  that  a  term  retained  from  the 
prior  rating  schedule  is  vague  and 
potentially  confusing.  We  have  added 
the  word  "fistulae"  to  indicate  that 
when  there  are  two  or  more  fistulous 
tracts  draining  from  the  perineum  a  100 
percent  evaluation  will  be  assigned. 

Under  diagnostic  code  7531  (kidney 
transplants),  we  originally  proposed  that 
a  follow-up  examination  be  conducted 
six  months  after  surgery  in  the  same 
manner  as  for  malignancies  (diagnostic 
code  7528).  Diagnostic  code  7531 
previously  required  assignment  of  a  100 
percent  evaluation  with  a  prospective 
reduction  two  years  after  surgery.  Three 
commenters  stated  that  a  period  longer 
than  six  months  is  warranted  because  of 
the  fragile  condition  of  these  patients, 
the  complications  of  surgery,  the  side- 
effects  of  immunosuppressive  therapy, 
and  the  risk  of  transplant  rejection.  One 
commenter  suggested  that  a  one  year 
period  would  be  reasonable. 

Considering  the  possibility  of  late 
immunologic,  medical,  and  surgical 
complications,  we  believe  it  is  more 
reasonable  to  assess  residual  disability 
one  year  after  surgery  instead  of  six 
months.  We  have  therefore  amended  the 
NOTE  following  diagnostic  code  7531  to 
state  that  a  mandatory  VA  examination 
will  be  conducted  one  year  after 
hospital  discharge  instead  of  the  six 
months  originally  proposed. 

A  minimum  rating  of  30  percent  was 
proposed  under  the  diagnostic  code  for 
kidney  transplant  for  as  long  as  a  patient 
is  on  immunosuppressive  medication. 
One  commenter  stated  that  almost  all 
persons  who  have  undergone  transplant 
surgery  permanently  require 
immunosuppressive  medication.  Upon 
further  review,  VA  agrees  that  it  is  so 
seldom  that  immunosuppressive 
therapy  can  be  stopped  after 
transplantation,  that  the  proposed 
exception  to  the  minimum  evaluation 
under  diagnostic  code  7531  is  not 

necessary.  We  have  deleted  that      „^ - 

exception  from  the  final  rule. 

One  commenter  believed  that  there 
should  be  an  evaluation  level  of  30 
percent  in  addition  to  the  20  p>ercent 
level  proposed  under  diagnostic  code 
7532,  Renal  tubular  dysfunctions,  since 
various  renal  tubular  nephropathies 
may  have  severe  disabling  eri^ects. 
Another  commenter  suggested  that  the 
category  of  renal  tubular  dysfunctions 
was  too  vague  and  seemed  to  embrace 
a  variety  of  conditions  which  should  be 
sihgly  listed,  and  that  they  often  render 
veterans  unemployable  due  to  the 
combination  of  treatment  and 
symptoms. 

Renal  tubular  disorders  include 
disorders  of  the  proximal  nephron 


function,  disorders  of  function  of  the 
ascending  limb  of  the  loop  of  Henle,  and 
disorders  of  distal  nephron  function.  We 
have  amended  the  parenthetical  p>ortion 
of  the  heading  of  diagnostic  code  7532 
to  include  additional  examples  of  these 
diseases,  which  have  common 
characteristics  and  should  therefere  be 
rated  under  the  same  criteria  to  ensure 
consistency.  These  conditions  generally 
cause  metabolic  imbalances  which  can 
be  adequately  treated  by  replacement 
therapy;  as  such,  in  our  judgment,  they 
do  not  warrant  an  evaluation  greater 
than  20  percent.  They  may  on  occasion, 
however,  result  in  more  severe  kidney 
dysfunction.  For  that  reason  we  have 
added  an  instruction  to  alternatively 
rate  this  disability  as  renal  dysfunction, 
which  will  allow  evaluations  gre'^ter 
than  20  percent. 

One  commenter  stated  that  in  keeping 
with  "current  BVA  [Board  of  Veterans 
Appeals!  policy,"  the  diagnostic  code 
for  penile  deformity  with  loss  of  erectile 
power  (7522)  should  provide  a  20 
percent  evaluation  even  when  erectile 
power  has  been  restored  by  means  of  a 
penile  implant. 

VA  does  not  concur.  Under  diagnostic 
code  7522,  two  distinct  elements  are 
required  for  a  20  percent  evaluation:  (1) 
Penile  deformity  and  (2)  loss  of  erectile 
power.  If  either  element  is  absent 
following  insertion  of  a  penile  implant 
or  for  any  other  reason  the  criteria  for 
a  20  percent  evaluation  under  this  code 
are  not  met,  and  the  instruction  which 
the  commenter  requests  is  therefore  not 
warranted.  VA  regulations  are  binding 
upon  all  agencies  within  the 
Department  of  Veterans  Affairs,  and 
neither  BVA  nor  any  other  VA  agency 
is  free  to  adopt  an  official  policy  which 
is  contrary  to  established  regulations. 

The  same  commenter  also  requested 
that  we  add  a  NOTE  to  diagnostic  code 
7522  indicating  entitlement  to  special 
monthly  compensation  under  38  U.S.C. 
1114(k). 

Although  loss  of  erectile  power 
establishes  entitlement  to  special 
monthly  compensation  under  38  U.S.C. 
1114(k),  we  do  not  believe  that  a  NOTE 
to  such  efl^ect  in  the  rating  schedule  is 
warranted.  The  criteria  regarding 
entitlement  to  special  monthly 
compensation  are  extensive,  very 
complicated,  and  seldom  correspond 
exactly  to  evaluation  criteria  in  the 
rating  schedule.  For  that  reason,  it  is 
important  that  raters  refer  to  the 
regulations  governing  special  monthly 
compensation  rather  than  relying  on 
cross-references  in  the  rating  schedule. 

One  commenter  objected  to  the 
proposed  elimination  of  a  compensable 
evaluation  for  loss  of  a  single  testicle 
under  diagnostic  code  7524,  alleging 


that  such  loss  disrupts  normal 
endocrine  function  and  interferes  with 
the  maintenance  of  secondary  sex 
characteristics.  VA  does  not  concur.  In 
fact,  any  retrogressive  changes  in 
secondary  sex  characteristics  even 
"following  removal  of  both  testes  after 
sexual  maturity  would  occur  slowly,  if 
at  all  (Oswald  S.  Lowsley  and  T.J. 
Kirwin.  "Clinical  Urology"  230 
(Williams  and  Wilkins  1956)).  A  solitary 
testis  is  in  most  cases  adequate  to 
sustain  normal  endocrine  function 
without  hormone  replacement  therapy. 
No  significant  employment  handicap 
would  likely  result  from  this  condition 
and  a  compensable  evaluation,  in  our 
judgment,  is  not  warranted. 

The  same  commenter  objected  to  thp 
proposed  elimination  of  the  minimum 
rating  of  20  percent  for  removal  Of  the 
prostate  gland  (diagnostic  code  7526). 
VA  does  not  concur.  Because  of  the 
development  of  improved  surgical 
techniques  for  extractioh  of  the  prostate 
through  the  perineum,  bladder,  ^ 

surrounding  capsule,  or  urethra,  a 
minimum  disability  evaluation  of  20 
percent  is  not  warranted.  Often  the  only 
residual  of  this  surgery  is  sterility, 
which  is  compensated  not  under  the 
rating  schedule  but  by  means  of  special 
monthly  compensation  under  38  U.S.C 
1114(k).  Should  any  other  disability 
result,  it  would  be  ratedAinder  the 
diagnostic  code  for  injuries,  infections, 
hypertrophy,  and  postpaerative 
residuals  of  theprostade  gland  (7527). 
with  evaluations  basei^  on  the  criteria 
for  voiding  dysfunctiob  or  urinary  tract 
infections.  In  our  judgment,  this 
provision  allows  for  a  b^d  enough 
range  of  evaluations  to  ra^^^^sidual 
disability  as  established  by  medical 
examination. 

Three  commenters  urged  that  the 
previous  convalescent  period  of  one 
year  following  cancer  treatment 
(diagnostic  code  7528)  be  retained, 
stating  that  the  complexity  of  certain 
medical  procedures,  the  wide  variety  o! 
possible  side-effects,  and  the  time 
required  to  recover  from  treatment 
precludes  any  realistic  reduction  of 
these  recuperative  periods. 

The  commenters  appear  to  have 
misinterpreted  the  proposed  rule  to 
mean  that  a  convalescent  evaluation 
will  terminate  after  six  months.  The  rule 
actually  requires  an  examination,  not  a 
reduction,  six  months  after  the 
assignment  of  total  benefits.  If  the 
claimant  remains  totally  disabled,  the 
100  percent  evaluation  will  continue 
without  interruption.  If  a  reduction  in 
evaluation  is  warranted,  it  will  be 
implemented  under  the  provisions  of  38 
CFR  3.105(e). 
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This  application  of  total 
convalescence  evaluations  will  take  into 
account  the  wide  array  of  possible  side- 
eff^i^  and  complications  of  treatment 
by  pKsuring  that  any  changes  in 
evaluation  are  supported  by  the  specific 
findings  of  a  ciurent  medical 
examination.  A  total  evaluation  will 
extend  indefinitely  after  treatment  is 
discontinued,  with  a  required  VA 
examination  six  months  thereafter.  If  the 
results  of  this  or  any  subsequent 
examination  warrant  a  reduction  in 
evaluation,  the  reduction  will  be 
implemented  under  the  provisions  of  38 
CFR  3.105(e).  There  can  be  no  reduction 
at  the  end  of  six  months  since  any 
proposed  reduction  would  be  bas§d  on 
the  examination  and  the  notification 
process  can  begin  only  after  the 
examination  is  reviewed.  This  method 
also  has  the  advantage  of  offering  the 
veteran  more  contemporary  notice  of 
any  proposed  action  and.  under  the 
provisions  of  38  CFR  3.105(e). 
expanding  the  opportunity  to  present 
evidence  showing  that  the  proposed 
action  should  not  be  taken.  We  have 
revised  the  wording  of  the  NOTE  based 
upon  the  concerns  of  the  commenters. 
however,  to  ensure  that  it  cannot  be 
misinterpreted  as  requiring  a  reduction 
six  montns  after  treatment  is  terminated. 

Several  commenters  objected  to  the 
elimination  of  a  minimum  10  percent 
evaluation- following  treatment  of  cancer 
under  diagnostic  code  7528.  One 
commenter  stated  that  malignancies  of 
this  kind  result  in  a  "permanent  mental 
fixation."  Another  commenter  stated 
that  there  may  be  residual  damage  to  the 
genitourinary  system  from  radiation 
treatment. 

VA  acknowledges  that  disability  often 
follows  cancer  treatment,  and  residual 
impairment  of  the  genitourinary  system 
will  accordingly  be  rated  as  either 
voiding  or  re^  dysfunction.  Although 
any  residual  warranting  compensation 
would  be  ascertainable  on  VA 
examination,  the  existence  of  such 
residuals  cannot  be  presxuned  in  every 
case.  Psychiatric  or  any  other 
complications  are  subject  to  service 
connection  under  38  CFR  3.310(a)  of 
this  chapter.  The  recurrenptpf  cancer  at 
any  time  would  warrant'restoration  of 
the  100  percent  evaluation.  Rating  the 
actual  residuals  will  in  our  judgment 
allow  assignment  of  an  evaluation 
reflecting  the  true  severity  of  the 
individual  disability. 

One  commenter  stated  that  because 
the  proposed  amendments  included 
reductions  in  certain  percentage 
evaluations,  VA  was  exceeding  the  GAO 
mandate  to  review  the  rating  schedule 
for  the  purpose  of  updating  medical 
terminology  and  evaluation  criteria. 


VA  does  not  concur.  VA's  mandate  to 
review  the  rating  schedule  derives  from 
the  statutory  authority  which  Congress 
has  granted  the  Secretary  of  Veterans 
Affairs  to  adopt  a  schedule  of  ratings, 
including  the  authority  to  establish 
percentage  evaluations  (38  U.S.C.  1155). 
Although  GAO  may  recommend  that  the 
Secretary  review  the  schedule  from  a 
particular  perspective,  it  has  no 
authority  to  limit  the  scope  of  any 
review  which  the  Secretary 
subsequently  conducts  under  that 
statutory  authority.  The  GAO 
recommendations  resulted  from  a  study 
finding  that  the  rating  schedule  uses 
outdated  medical  terminology,  contains 
ambiguous  rating  criteria,  and  does  not 
reflect  recent  medical  advances.  If  it  is 
to  conduct  a  good  faith  review, 
particularly  when  considering  medical 
advances.  VA  cannot  preclude  the 
possibility  that  some  evaluations  may  be 
changed.  Congress,  in  fact,  specifically 
foresaw  such  a  possibility  when  it 
enacted  legislation  to  amend  38  U.S.C 
1155  in  order  to  protect  the  level  of 
evaluations  assigned  under  superseded 
rating  criteria.  (See  137  Cong.  Rec. 
H5928  (daily  ed.  July  29.  1991) 
(statement  of  Rep.  Montgomery).) 

One  commenter  implied  that  the 
proposed  changes  could  not  be  made 
without  statistical  studies  showing  the 
economic  impact  of  genitourinary 
impairments  on  disabled  individuals. 
He  cited  a  statistical  study  conducted  in 
the  1960s  which  he  contends  does  not 
support  the  proposed  reductions. 

Tne  statute  authorizing  establishment 
of  the  schedule  directs  that  "(tlhe 
Secretary  shall  from  time  to  time 
readjust  the  schedule  of  ratings  In 
accordance  with  experience"  (emphasis 
supplied).  Rather  than  requiring 
statistical  studies  or  any  other  specific 
type  of  data,  the  statute  clearly  leaves 
the  nature  of  the  experience  which 
warrants  an  adjustment,  and  by 
extension  the  manner  in  which  any 
review  is  conducted,  to  the  discretion  of 
the  Secretary.  Although  during  the 
1970s  VA  considered  adjusting  the 
rating  schedule  based  on  the  same 
statistical  studies  cited  by  the 
commenter.  that  approach  proved  to  be 
unsatisfactory  and  the  proposed  changes 
were  not  adopted. 

To  allow  as  much  public  participation 
in  the  process  as,possible,  we  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  on  August  21.  1989  (54  PR 
34531-2).  We  received  resjKtnses  from 
VA  employees,  the  Naval  Physical 
Evaluation  Board,  the  Veterans  of 
Foreign  Wars,  the  Disabled  American 
Veterans,  the  Director  of  Urology 
Programs  at  the  National  Institutes  of 


Health,  and  the  general  public.  We  also 
contracted  with  an  outside  consultant  to 
suggest  revisions.  In  formulating 
recommendations,  the  consultant 
convened  a  five-member  panel  of 
physicians,  each  specializing  in  a 
different  aspect  of  urology.  We 
developed  our  proposed  changes  only 
after  reviewing  all  of  the  material 
received  in  response  to  the  ANPRM. 
from  the  consultant,  and  bom 
specialists  from  the  Veterans  Health 
Administration  in  renal  diseases. 

One  commenter  believed  that  the 
proposed  changes  did  not  reflect  the 
average  person's  ability  to  cope  with 
genitourinary  disorders  as  38  U.S.C. 
1155  requires,  but  were  instead  based 
upon  optimum  success  in  overcoming 
the  effects  of  disease  and  the  results  of 
surgery.  Presumably  the  commenter  was 
referring  to  the  convalescent  periods 
specified  under  various  diagnostic 
codes  in  this  portion  of  the  schedule. 

VA  does  not  concur.  38  U.S.C.  1155 
directs  that  "ratings  shall  be  based,  as 
far  as  practicable,  upon  the  average 
impairments  of  earning  capacity 
resulting  from  such  injuries  in  civil 
occupations."  The  word  "average."  as 
used  in  the  statute,  refers  to  the  "usual 
or  normal  kind,  amount,  quality,  rate. 
etc."  ("Webster's  New  World 
Dictionary."  Third  College  Edition).  We 
have  .outlined  above  the  range  of 
medical  Advice  available  to  us  when  we 
conducted  this  review.  The 
convalescent  periods  adopted  in  this 
change  represent  in  our  judgment,  based 
on  sound  medical  advice,  neither  the 
longest  nor  shortest  periods  that  any 
individual  patient  might  require  for 
recovery,  but  the  usual  or  normal 
periods  during  which  a  normal  patient, 
under  normal  circumstances,  would  be 
expected  to  recover  from  a  specific 
condition  or  surgical  procedure.  We  also 
note  that  these  convalescent  periods 
represent  the  point  at  which  the 
individual  patient's  condition  is  to  be 
evaluated  by  examination,  and  do  not 
preclude  an  extension  of  a  total 
evaluation  if  appropriate  based  on  the 
individual  patient's  condition.  (See 
comments  regarding  diagnostic  code 
7528.) 

Another  commenter  believed  that 
certain  changes  were  proposed  "with  an 
eye  towards  cost  cutting."  As  discussed 
above,  the  revisions  were  proposed 
based  on  medical  considerations;  no 
cost  studies  or  projections  were 
conducted  in  conjunction  with  this 
review.  Cost  cutting  therefore  was  not 
an  issue,  and  we  believe  that  these 
revisions  will  prove  to  have  negligible 
budget  impact. 

One  commenter  stated  that  VA  should 
consider  the  effects  of  genitourinary 
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conditions  on  life  expectancy  when 
revising  this  portion  of  the  rating 
schedule. 

VA  does  not  concur.  To  consider  a 
factor  so  far  removed  from  "the  average 
impairments  of  earning  capacity"  as  the 
effects  of  various  conditions  on  life 
expectancy  would  clearly  exceed  the 
parameters  established  by  Congress  in 
38U.S.C.  1155. 

One  coramenter  contended  that  it 
would  be  unfair  for  VA  to  reduce  any 
of  the  evaluations  in  the  current  rating 
schedule  because  doing  so  could 
prevent  some  veterans  firom  maintaining 
their  current  levels  of  evaluation  and 
thereby  deprive  them  of  the  protection 
which  would  otherwise  attach  to  those 
evaluation  levels  after  20  years  under 
the  provisions  of  38  U.S.C  110. 

VA  does  not  concur.  In  section  103(a) 
of  the  Veterans'  Benefits  Programs 
Improvement  hci  of  1991  (Pub.  L  102- 
86).  Congress  iftodified  38  U.S.C  1155 
to  provide  that  a  readjustment  to  the 
rating  schedule  will  not  result  in  a 
reduction  of  any  disabihty  evaluation  in 
effect  on  the  date  of  the  readjustment 
unless  that  disabihty  has  actually 
improved.  The  statute  effectively 
protects  against  the  situation  which  the 
commenter  anticipates.  Since  no 
evaluation  may  be  reduced  solely  due  to 
a  readjustment  to  the  rating  schedule,  a 
readjustment  cannot  compromise  the 
potential  for  any  veteran  to  have  an 
evaluation  preserved  imder  the 
provisions  of  38  U.S.C.  110. 

One  commenter  suggested  that  VA 
allow  special  monthly  compensation  at 
the  level  for  aid  and  attendance 
whenever  a  veteran  requires 
hemodialysis  three  or  more  times  a 
week.  Another  commenter  suggested 
that  we  allow  special  monthly 
compensation  under  38  U.S.C.  1114  (k) 
for  loss  of  a  single  kidney. 

VA  does  not  concur.  The  entitlement 
criteria  for  special  monthly 
compensation  are  established  by 
Congress  and  codified  at  38  U.S.C.  1114 
(k)  through  (s).  Regulations 
implementing  these  statutory  grants  of 
special  monthly  compensation  are 
found  in  VA's  Adjudication  regulations 
(38  CFR  part  3)  rather  than  in  the 
Schedule  for  Rating  EMsabilities  (38  CFR 
part  4).  This  issue  is  therefore  beyond 
the  scope  of  the  current  rulemaking. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  the 
amendments  noted  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612.  The 


reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendjnent  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subiects  in  38  CFR  Part  4 

Handicapped.  Pensions,  Veterans. 

Approved:  March  5. 1993. 
Jesse  Brown. 
Secretary  of  Vetemns  Affairs. 

EditorUl  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  lanuaiy  11. 1994. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DtSABiUTIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125:  38  U.S.C  1155. 

2.  Section  4.115  is  amended  by 
adding  two  sentences  at  the  end  of  the 
section  to  read  as  follows: 

$4.1t5    Nephritis. 

•  •  *  If.  however,  absence  of  a 
kidney  is  the  sole  renal  disability,  even 
if  removal  was  required  because  of 
nephritis,  the  absent  kidney  and  any 
hypertension  or  heart  disease  will  be 
separately  rated.  Also,  in  the  event  that 
chronic  renal  disease  has  progressed  to 
the  point  where  regular  dialysis  is 
required,  any  coexisting  hypertension  or 
heart  disease  will  be  separately  rated. 

3.  Section  4.115a  is  redesignated  and 
revised  as  §  4.115b  and  a  new  §  4.115a 
is  added  to  read  as  follows: 


f  4.1 1  Si    Ratings  of  the  genitourinary 
system— dysfuncUons. 

Diseases  of  the  genitourinary  system 
generally  result  in  disabilities  related  to 
renal  or  voiding  dysfunctions, 
infections,  or  a  combination  of  these. 
The  following  section  provides 
descriptions  of  various  levels  of 
disability  in  each  of  these  s>'mptom 
areas.  Where  diagnostic  codes  refer  the 
decisionmaker  to  these  specific  areas 
dysfunction,  only  the  predominant  area 
of  dysfunction  shall  be  considered  for 
rating  purposes.  Since  the  areas  of 
dysfunction  described  below  do  not 
cover  all  symptoms  resulting  from 
\^  genitourinary  diseases,  specific 
diagnoses  may  include  a  description  of 
symptoms  assigned  to  that  diagnosis. 


Renal  dysfunction: 
Requtfing  regular  dialysis,  or  pre- 
cludif>g  more  than  sedentary  ac- 
tMty  from  one  of  the  followirtg; 
persistent  edema  and  altxjmi- 
fHjna;  or,  BUN  more  than 
80mg%:  or,  creabrww  more  than 
8mg%;  or.  markedJy  decreased 
function  of  kidney  or  ottier  organ 
systems,      estpeciaMy      cardK>- 

vascular 

Persistent  edema  and  altxitninuria 
wilh  BUN  40  to  80mg%;  or,  cre- 
atinine 4  to  8mg%;  or,  generaJ- 
ized  poor  health  characterized  t>y 
lethargy,  weakness,  anorewa, 
wetghl  loss,  or  bmitatK>n  ol  exer- 
tion   „ 

Co(«tan(  aftuminuria  with  some 
ederrtt;  or,  definite  decrease  in 
kidney  kmctnn,  or,  hypertension 
at  least  40  percent  drsaUtng 
under  diagnostic  code  7101  

Albumn  constant  or  recurring  with 
hyaline  ar>d  granular  casts  or  red 
btood  cefls;  or,  transient  or  slight 
edema  or  hypertension  at  least 
10  percent  disaMng  under  diag- 
nostic code  7101  

Albumin  and  casts  with  history  ol 
•cute  r>ephntis:  or,  hypertension 
nor>-compensat)ie    urxter    dtag- 

nostx;  code  7101  

Voiding  dysfunction: 

Rate  particular  corxlition  as  unne 
leakage,  frequency,  or  ot>structed 
vokftng 

ContinuaJ  Urine  Leakage,  Post  Sur- 
gical Urinary  Diversion,  Unnary 
Incontinence,  or  Stress  Inconti- 
nence: 

Requinng  the  use  of  an  appliance 
or  the  weanng  of  at>sort)ent  ma- 
tenals  which  must  be  changed 
more  than  4  tirries  per  day 

Requinng  the  wearing  of  absortwnt 
materials  which  must  be 
cttanged  2  to  4  times  per  day 

Requinng  ttw  wearing  of  absorbent 
materials  which  must  t>e 
ctwnged  less  tt^an  2  times  per 
day 


Rating 


100 


80 


60 


30 


60 
40 

20 
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nary  frequency: 

Daytime  voiding  interval  less  than 
one  hour,  or;  awakening  to  void 
five  or  more  times  per  night 

Daytime  voiding  interval  between 
one  and  two  hours,  or;  awaken- 
ing to  votd  three  to  four  times  per 
night 

Daytme  votding  interval  between 
two  and  three  hours,  or;  awaken- 
ing to  votd  two  times  per  night  ..^ 

Structed  voiding: 

Jnnary  retention  requiring  Intermit- 
tent or  continuous  ctiaracteriza- 
tion 

^^arked  obstructive  symptoma- 
totogy  (hesitancy,  stow  or  weak 
stream,  decreased  force  of 
stream)  wrth  any  one  or  conv 
bination  of  the  following: 

1.  Post  voKj  residuals  greater 
than  1 50  cc. 

2.  Uroflowmetry;  markedly  dimirv 
ished  peak  flow  rate  (less  than 
lOcc/sec). 

3.  Recurrent  urinary  tract  infec- 
twns  secorxJary  to  obstruction. 

4.  Stricture  disease  requiring 
penodK  dilatation  every  2  to  3 
months  

Dtjstructive  symptomatotogy  wrth  or 
without  stricture  disease  requir- 
ing dilatation  ^  to  2  times  per 
year  

ninary  tract  infection: 

Poor  renal  function:  Rate  as  renaJ 
dysfunction. 

Recurrent  symptomatic  infection  re- 
quinrig  drainage/frequent  hos- 
pitalization (greater  than  two 
times/year),  and/or  requiring  corv 
tinuous  intensive  management  ... 

Long-term  drug  therapy.  1-2  hos- 
pitalizations per  year  and/or  re- 
quinng  intermittent  Intensive 
management  


Rating 


40 


1.115b    Ratings  of  the  genitourinary 
'Stem — diagnoses. 


20 


10 


30 


10 


30 


10 


00    KkJney,  removal  of  one: 

Minimum  evaluation 

Or  rate  as  renal  dysfurwtkxi  if 
tfiere  is  nephntis,  infection, 
or  pathology  of  the  other. 
i01    KkJney,  abscess  of: 

Rate  as  unnary  tract  infectk>n  . 


Rating 


30 


30 


7502    Nephritis,  chronc: 

Rate  as  renal  dysfunction. 

7504  Pyelonephritis,  chronk:: 

Rate  as  renal  dysfunction  or 
urirwiry  tract  infection,  whch- 
ever  is  predominant. 

7505  Kidney.  tubercukJsis  of: 

Rate  in  accordance  wrth 
§§  4.88b  or  4.89.  whk:hever 
Is  appropnate. 

7507  Nephrosclerosis,  arteriolar: 
Rate  according  to  predominant 

symptonns  as  renal  dysfurx:- 
tion,  hypertension  or  heart 
disease.  If  rated  under  tf>e 
cardkjvascular  schedule, 
however,  \he  percentage  rat- 
ing whk:h  wouW  othen*/ise 
^  be  assigned  will  tie  elevated 

to  the  next  higher  evalua- 
tion. 

7508  Nephrolitt^asis: 

Rate  as  hydronephrosis,  ex- 
cept for  recurrent  stone  for- 
mation requinng  one  or 
more  of  the  following: 

1 .  diet  ttwrapy 

2.  drug  therapy 

3.  invasive  or  non-invasive 
procedures  more  ttian  two 
times/year  

7509  Hydronephrosis: 

Severe;  Rate  as  renal  dysfunc- 
tion. 

Frequent  attacks  of  colk;  with  in- 
fection (pyonephrosis),  kidney 
function  impaired  

Frequent  attacks  of  colic,  requir- 
ing catheter  drairwige 

Only  an  occasional  attack  of 
colK,  rx)t  infected  arxl  not  re- 
quiring catheter  drainage 

7510  Ureterolrthiasis: 

Rate  as  hydror>ephrosis.  ex- 
cept tor  recurrent  stor>e  for- 
rriation  requinng  one  or 
more  of  ttie  followirig: 

1 .  diet  therapy 

2.  drug  therapy 

3.  invasive  or  norvinvasive 
procedures  more  than  two 
times/year 

751 1  Ureter,  stricture  of: 

Rate  as  hydronephrosis,  ex- 
cept tor  recurrent  stone  for- 
mation requiring  one  or 
more  of  the  folk)wir>g: 

1 .  diet  therapy 

2.  drug  therapy 

3.  invasrve  or  norvinvasive 
procedures  more  tf«n  two 
times/year 


Rating 


30 


30 


20 


10 


30 


30 


7512  Cystitis,  chronk;,  includes  ir>- 
terstitial  and  ail  etiologies,  infec- 
tious and  norvinfectious: 

Rate  as  voiding  dysfunction. 

7515  Bladder,  cak^ulus  in.  wrth 
symptoms  interfering  wrth  functkjn: 

Rate  as  voiding  dysfunction 

7516  Bladder,  fistula  of: 

Rate  as  voiding  dysfunction  or 
urinary  tract  infection,  whk:tv 
ever  is  predominant. 

Postoperative.  superapubk; 
cystotomy  

751 7  Bladder,  injury  of: 

Rate  as  voiding  dysfurnrtion. 

7518  Urethra,  sti'icture  of: 

Rate  as  vokiing  dysfunction. 

7519  Urethra,  fistual  of: 

Rate  as  voidir>g  dysfunction. 
Multiple  urethroperineal  fistulae 

7520  Penis,  removal  of  half  or  more 
Or  rate  as  voiding  dysfunction. 

7521  Penis  removal  of  glans 

Or  rate  as  vokiing  dysfunction. 

7522  Penis,  deformity,  with  toss  of 
erectile  power  

7523  Testis,  atrophy  complete: 

Both  

One 

7524  Testis,  removal: 

Both  

One 

Note— In  cases  of  the  removal 
of  one  testis  as  the  result  of 
a  service-irKurred  injury  or 
disease,  ottier  than  an  de- 
scended or  congenitally  un- 
developed testis,  with  the 
absence  or  r>onfunctioning  of 
the  ottier  testis  unrelated  to 
service,  an  evaluation  of  30 
percent  will  be  assigned  for 
the  service<onnected  testic- 
ular toss.  Testis, 
undescended,  or  congeni- 
tally urKJeveloped  Is  rx>t  a 
ratable  disability. 

7525  Eptdklymo-orchrtis.  chronic 
only: 

Rate  as  urinary  tract  infection. 

For  tubercular  infections:  Rate 
in  accordance  wrth  §§  4.88b 
or  4.89,  whichever  is  appro- 
priate. 

7527  Prostate  gland  injuries,  infec- 
tions, hypertrophy,  postoperative 
reskjuals: 

Rate  as  voiding  dysfunction  or 
urinary  tract  infection,  whictv 
ever  is  predominant. 

7528  Malignant  neoplasms  of  the 
genrtounnary  system 


Rating 


100 


100 
30 

20 


20 

20 
0 

30 
0 


100 


/ 


> 
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Note — FoUowing  the  cessation 
of  surgical,  X-ray. 

antineoplastic  cheniotherapy 
or  ottier  therapeutic  proce- 
dure, the  rating  of  100  per- 
cent shall  continue  with  a 
nr»arxJatory  VA  examination 
at  the  expiratKXi  of  six 
months.  Any  change  in  eval- 
uation based  upon  that  or 
any  subsequent  examination 
shall  t>e  subject  to  the  provi- 
sions of  §3. 105(e)  of  this 
chapter.  If  there  has  been 
rx)  local  reoccurrence  or  me- 
tastasis, rate  on  residuals  as 
voiding  dystunction  or  renal 
dysfunction,  whichever  is 
predominant. 

7529  Benign  neop)asfT«  of  the  gen»- 
tourinary  system; 

Rate  as  voiding  dystunction  or 
renal  dystunction.  whichever 
IS  predominant 

7530  Chronic  renal  disease  ncfjia- 
ing  regular  dialysis: 

Rate  as  renal  dysfunction. 

7531  KxJney  transplant 
Foliowing  transplant  surgery  ... 
Tt>ereaftef:  Rate  on  residuals 

as  rerwl  dysfunction,   mini- 
mum rating  

Note— The  100  percent  eval- 
uation shall  be  assigned  as 
of  tfie  date  of  hospital  ad- 
mission for  transplant  sur- 
gery and  shall  continue  with 
a  mafKjatofy  VA  examination 
one  year  following  hospital 
discharge.  Any  ctiange  in 
evaluation  based  upon  that 
or  any  subsequent  examina- 
tion shaH  be  subject  to  the 
provisions  of  §3. 105(e)  of 
this  chapter. 

7532  Renal  tubular  disorders  (such 
as  rerul  glycosurias, 
aminoacidurias,  renal  tubular  acido- 
sis, Fanconi's  syndrome.  Banter's 
syndrome,  related  disorders  of 
Heme's  loop  and  proximal  or  distal 
r>ephron  function,  etc.): 

Minimum  ratir>g  for  sympto- 
matic condition  


Ftating 


100 


30 


Or  rate  as  renal  dysfurx^tion. 

7533  Cystic  diseases  of  ttie  kidneys 
(polycystic  disease,  uremic  med- 
ullary cystic  disease.  Medullary 
sponge  kidney,  and  similar  corxli- 
tions): 

Rate  as  renal  dysfunction. 

7534  AttierDsderotic  renal  disease 
(renal  artery  stenosis  or 
atheroemtx)lic  renal  disease): 

Rate  as  renal  dysfurx:tioa 

7535  Toxic  nephropathy  (antibotics. 
radiocontrast  agents,  nonsteroidal 
anti-inflammatory  agents,  heavy 
metals,  and  similar  agents): 

Rate  as  renal  dysfunction. 

7536  Gtomerukxiephntis: 
Rate  as  renal  dysfunction. 

7537  Interstitial  nephritis: 
Rate  as  renal  dysfunctioa 

7538  Papillary  necrosis: 

Rate  as  renal  dysfunction. 

7539  Renal  amytoid  disease: 
Rate  as  renal  dysfunction. 

7540  Disseminated  intravascular  co- 
agulation with  renal  cortical  r>ecro- 
sis: 

Rate  as  renal  dysfunction. 

7541  Renal  involvement  in  diabetes 
mellitus,  sickle  cell  anemia,  sys- 
temic lupus  erythematosus, 
vasculitis,  or  other  systemic  dis- 
ease processes. 

Rate  as  renal  dysfunction. 

7542  Neurogenic  bladder: 
Rate  as  voiding  dysfuriction. 


Rating 
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38  CFR  Part  4 


RIN  290O-AF41 

Schedule  for  Rating  Disabilities;  Dental 
and  Oral  Conditions 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulation. 

SUMMARY:  The  Department  of  Veterans 
2Q    Affairs  (VA)  has  amended  that  portion 
of  its  Schedule  for  Rating  Disabilities 
which  deals  with  dental  and  oral 
conditions.  This  amendment  is  based  on 
a  General  Accounting  Office  study 
noting  that  there  has  been  no 
comprehensive  review  of  the  rating 
schedule  since  1945,  and 
recommending  that  such  a  review  be 
conducted.  The  effect  of  this  action  is  to 
update  this  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology,  unambiguous 
criteria,  and  that  it  reflects  medical 
advances  which  have  occurred  since  the 
last  review. 

DATES:  This  amendment  is  eiTective 
I  February  17,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey.  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW..  Washington,  DC 
20420.  (202)  233-3005. 
SUPPLOylENTARV  INFORMATION:  In 
December  1988,  the  General  Accounting 
Office  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  As  part  of  the  process  to 
implement  these  recommendations,  VA 
published  a  proposal  to  amend  38  CFR 
4.150  in  the  Federal  Register  of  January 
19,  1993  (58  FR4961-2J.  Interested 
persons  were  invited  to  submit  written 
comments,  suggestions  or  objections  on 
or  before  March  22.  1993.  We  received 
one  comment  irom  the  Veterans  of 
Foreign  Wars. 

For  limited  motion  of  the 
temporomandibular  joint  undef" 
diagnostic  code  9905,  we  proposed 
evaluation  criteria  containing  precise 
ranges  of  limited  inter-incisal  motion 
and  lateral  excucsion.  For  a  10  percent 
evaluation  under  limited  inter-incisal 
movement,  we  proposed  a  range  of  31 
to  40  millimeters.  The  commenter 
suggested  that  we  replace  this  criterion 
with  the  phrase  "any  limitation  of 
motion  interfering  with  mastication  or 
speech."  which  was  essentially  the 
same  requirement  for  a  10  percent 
evaluation  under  diagnostic  code  9905 
in  the  1945  Rating  Schedule. 

We  do  not  concur  with  the  suggested 
change.  One  of  our  goals  in  reviewing 
the  rating  schedule  is  to  eliminate 
ambiguous  rating  criteria.  One  means  of 
accomplishing  this  is  to  make  the 
criteria  as  objective  as  possible.  Inter- 
incisal  measurements  are  a  commonly 
accepted  standard  for  objectively 
assessing  movement  cf  the 
temporomandibular  joint,  and  their  use 
will  ensure  that  comparable  medical 
conditions  are  assigned  comparable 
evaluations.  Since  the  maximum  inter- 
incisal  opening  is  between  40  and  60 
millimeters.  31  to  40  millimeters 
represents  the  lowest  range  of  limitation 
which  might  interfere  with  mastication 
or  speech  while  preserving  an  objective 
standard.  For  these  reasons,  we  do  not 
believe  any  change  in  the  proposed 
criteria  is  warranted. 

VA  appreciates  the  comment 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  without 
amendment. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendinent  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
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they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  qause  a  major  increase 
in  costs  or  prices. 

(3)  If  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  August  19. 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

2.  Section  4.149  is  added  under  the 
undesignated  center  heading  "  Dental 
and  Oral  Conditions"  to  read  as  follows: 

§  4.1 49    Rating  diseases  of  th«  teeth  and 
gums. 

Treatable  carious  teeth,  replaceable 
nfissing  teeth,  dental  or  alveolar 
abscesses,  periodontal  disease 
(pyorrhea),  and  Vincent's  stomatitis  are 
not  disabling  conditions,  and  may  be 
considered  service-connected  solely  for 
the  purpose  of  determining  entitlement 
to  dental  examinations  or  outpatient 
dental  treatment  under  the  provisions  of 
§§17.120  or  17.123  of  this  chapter. 

3.  Section  4.150  is  revised  to  read  as 
follows: 


S  4.1 50    Scttedule  of  ratings— dental  and 
oral  conditions. 


Rating 


9900  Maxilla  or  mandibie.  chfonic 
osteomyeWis  Of  osteoradionecrosis 
of: 

Rate  as  osteomyelitis,  chronic 
urxJer  diagnostjc  code  5000. 

9901  Mandible,  loss  of,  complete, 
between  angles 

9902  Man<«ble.  loss  of  approxi- 
mately one-half: 

Involving  temporomandilxjiar  ar- 
t)culation 

Not  involving  temporomanditxjlar 
articulatKjn  

9903  Mandible,  nonunion  of: 

Severe  

Moderate  

NOTE — Dependent  upon  degree 

of  motion  and  relative  loss  of 
masticatory  function. 

9904  Mandit)<e.  malunion  of: 

Severe  displacement 

Moderate  displacement 

Slight  displacement 

Note — Deperxlent  upon  degree 

of  motion  ar>d  relative  loss  of 
masticatory  furKtion. 

9905  Temporomandibular  articula- 
tion, limited  motion  of: 

lnter-irx;isal  range: 

0  to  10  mm 

1 1  to  20  mm 

21  to  30  mm 

31  to  40  mm 

Range  of  lateral  excursion: 

0  to  4  mm 

NOTE— Ratings  for  limited  inter- 
IrKisal  rTx>vement  shall  ncH  be 
combined  with  ratings  for  lim- 
ited lateral  excursion. 

9906  Ramus,  loss  of  wtxjle  or  part 
of: 

Involving  loss  of  temporoman- 
dibular articulation 

Bilateral  

Unilateral 

Not  Involving  loss  of  temporo- 
mandibular articulation 

Bilateral  » 

Unilateral 

9907  Ramus,  toss  of  less  tf^an  one- 
half  the  substance  of,  not  involving 
loss  of  conbrHjity: 

Bilateral  

Unilateral 

9908  Condyloid  process,  loss  of, 
one  or  both  sides 

9909  Coronotd  process,  loss  of: 

Bilateral  

Unilateral  

9911  Hard  palate,  loss  of  half  or 
more: 

Not  replaceatile  by  prosttiesis  .... 
Replaceable  by  prosthesis 

9912  Hard  palate,  loss  of  less  than 
half  of: 

Not  replaceatjie  by  prosthesis  .... 
Replaceable  by  prosthesis  

9913  Teeth,  loss  of.  due  to  loss  of 
substance  of  body  of  maxilla  or 
marxjit)le  without  loss  of  corrtinuity: 


100 

50 

30 

30 
10 


20 

10 

0 


40 
30 
20 
10 

10 


50 
30 


30 
20 


20 
10 

30 

20 

10 


30 
10 


20 
0 


Wtwre  the  lost  masticatory  sur- 
face cannot  be  restored  by 
surtat)le  prosthesis: 

Loss  of  all  teeth  

Loss  of  all  upper  teeth  

Loss  of  all  tower  teeth 

All  upper  and  lower  posterior 

teeth  missing  

Alt  upper  and  tower  anterior 

teeth  missing  

Alt  upper  antenor  teeth  miss- 
ing   

All  tower  anterior  teeth  miss- 
ing   

All  upper  and  tower  teeth  on 

one  side  missing  

Where  the  toss  of  masticatory 
surface   can   be   restored   by 

suitatjle  prosthesis 

NOTE— These  ratings  apply  only 
to  bone  loss  through  trauma  or 
disease  such  as  osteomyelitis, 
and  not  to  the  toss  of  the  alve- 
olar process  as  a  result  of  pe- 
hodorrtal  disease,  sirKe  such 
toss  is  not  cor^idered  dls- 
at}ling. 

9914  Maxilla,  loss  of  more  |han  half: 
Not  replaceat}le  by  prosthesis 
Replaceable  by  prostt>esis 

9915  Maxilla,  loss  of  half  or  less: 
Loss  of  25  to  50  percent: 

Not  replaceable  by  pros- 
thesis   

Replaceable  by  prosttiesis  ... 
Loss  of  less  than  25^rcent: 

Not  replaceat)le  by  pros- 
tfiesis  .>;»..!^ii,^ 

Replaceable  by  prosthesis  ... 

9916  Maxilla,  malunion  or  norwnton 
of: 

Severe  displacement 

Moderate  displacement 

SligtTt  displacemerrt  


Rating 


40 
30 


20 
0 


30 

10 

0 


IFR  Doc.  94-1046  Filed  1-14-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT-1 2-01 -8154;  A-1-FRL-4822-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  State  Order  No.  7019, 
United  Technologies  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  consists  of  Connecticut 
State  Order  No.  7019,  which  requires 
The  United  Technology  Corporation 
(UTC)  to  limit  the  operation  of  certain 
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boilers,  increase  certain  stack  heights. 
"  and  limit  the  sulfur  content  of  fuels 
burned  in  certain  boilers,  as  speciHed  in 
the  order.  This  action  is  supported  by  a 
modeling  study  prepared  by  TTIC 
Environmental  Consultants.  Inc.  in  June, 
1991.  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  March  21, 1994,  unless  notice 
is  received  by  February  17, 1994.  that 
adverse  or  critical  comments  wilT'be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  10th 
floor,  Boston.  MA;  Jerry  Kurtzweg,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  (ANR^43).  Washington. 
DC  20460;  and  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  79  Elm 
Street.  Hartford.  CT  06106. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
D.  Cohen,  (617)  565-3229. 
SUPPLEMENTARY  INFORMATION:  On  March 
11,  1993,  the  State  of  Connecticut 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  State  Order  No. 
7019. 

Background 

The  Hamihon  Standard  Division  of 
United  Technologies  Corporation  (UTC), 
located  at  Windsor  Locks,  CT,  operates 
several  boilers  which  emit  sulfur 
dioxide  (SO2).  On  April  6, 1990.  the 
Hamilton  Standard  Division  received  a 
notice  of  violation  firom  the  Connecticut 
Department  of  Environmental  Protection 
(CT  DEP).  Dispersion  modeling  done  by 
CT  DEP  showed  potential  violations  of 
the  3-hour  and  24-hour  Connecticut 
Ambient  Air  Quality  Standards 
(CAAQS)  and  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  SO2. 
TRC  Consultants,  under  contract  to 
UTC,  performed  a  subsequent 
dispersion  modeling  study  to  determine 
which  actions  UTC  could  take  to 
prevent  these  violations.  In  June,  1991, 
TRC  provided  a  report  which 
recommended  a  compliance  strategy  for 
UTC  to  follow.  On  January  7. 1993.  CT 


DEP  issued  State  Order  No.  7019.  which 
requires  UTC  to  implement  this 
compliance  strategy. 

Summary  of  SIP  Revision 

The  SIP  revision  consists  of 
Connecticut  State  Order  No.  7019.  The 
order  makes  certain  recommendations 
contained  in  the  TRC  report  entitled  Air 
Quality  Modeling  Analysis  to 
Demonstrate  SO2  CAAQS/NAAQS 
Compliance  at  the  Hamilton  Standard 
Division  of  United  Technologies 
Corporation  Windsor  Locks, 
Connecticut  Facility  legally  binding  on 
UTC.  These  recommendations  are  based 
on  modeling  done  by  TRC  in  accordance 
with  EPA  and  Connecticut  DEP 
modeling  guidance.  The  Modeling  study 
used  the  ISCST  and  PTMTPA-CONN 
models. 

Under  State  Order  No.  7019.  UTC  will 
be  required  to  take  the  following 
actions: 

(1)  Concerning  the  four  boilers 
designated  518(41).  519(42),  520(43). 
and  521(44).  not  more  than  three  (3) 
may  be  operated  simultaneously. 

(2)  Boilers  519(42)  and  520(43)  shall 
bum  only  Natural  Gas  or  No.  6  fuel  oil 
with  sulfur  content  not  exceeding  1.0%. 
and  boilers  518(41)  and  521(44)  shall 
bum  only  No.  6  fuel  oil  with  sulfur 
content  not  exceeding  1.0%. 

(3)  Boilers  506(48)  and  505(49)  shall 
bum  either  natural  gas  or  No.  4  or  No. 
2  fuel  oil  with  sulfur  content  not 
exceeding  0.3%. 

(4)  Test  Cell  D  and  Test  Cell  E  shall 
be  restricted  to  burning  Jet-A  fuel  with 
sulfur  content  not  exceeding  0.3%. 

(5)  The  stack  heights  of  Boilers 
518(41),  519(42),  520(43),  and  521(44) 
shall  be  increased  to  not  less  than  23-4 
meters. 

Enforcement 

State  Order  No.  7019  contains 
requirements  that  UTC  keep  records  of 
the  sulfur  content  of  each  purchase  of 
fuel,  and  specifies  the  dates  for  the 
commencement  and  completion  of  the 
higher  stacks  required  by  the  order. 
These  records  will  allow  the  state  to 
monitor  compliance.  State  Order  No. 
7019  also  contains  a  schedule  of  fines 
which  UTC  must  pay  if  a  violation 
occurs,  as  well  as  the  name  and  address 
of  the  person  at  the  Connecticut 
Department  of  Environmental  Protection 
to  whom  payments  are  to  be  sent. 

EPA  has  reviewed  State  Order  No. 
7019  and  has  determined  that  the 
restrictions  in  sulfur  content  and  the 
increases  in  stack  height  are  sufficient  to 
maintain  the  NAAQS  in  the  vicinity  of 
UTC's  facility  in  Windsor  Locks, 
Connecticut. 


EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  by  February  17, 
1994,  notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  mlemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  21.  1994. 

Final  Action 

EPA  is  approving  State  Order  No. 
7019  dated  March  11,  1993  and  effective 
in  the  State  of  Connecticut  on  February 
19, 1993.  The  order  is  supported  by  a 
modeling  study  which  demonstrates 
attainment  of  the  NAAQS. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  mle  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Sm,all  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225). 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
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22]  from  the  requirements  of  Section 
Df  Executive  Order  12291  for  a  period 
two  years.  EPA  has  submitted  a 
quest  for  a  permanent  waiver  for  Table 
and  Table  3  SIP  revisions.  OMB  has 
reed  to  continue  the  waiver  until  such 
ne  as  it  rules  on  EPA's  request.  This 
quest  continues  in  effect  under 
^ecutive  Order  12866  which 
perseded  Executive  Order  12291  on 
(ptember30,  1993. 
Nothing  in  this  action  should  be 
instrued  as  permitting  or  allowing  or 
tablishing  a  precedent  for  any  fixture 
quest  for  revision  to  any  State 
iplementation  plan.  Each  requ^t  for 
vision  to  the  State  implementatron 
an  shall  be  considered  separately  in 
jht  of  specific  technical,  economic, 
id  environmental  factors  and  in 
lation  to  relevant  statutory  and 
gulatory  requirements. 
Under  section  307(b)(1)  of  the  Clean 
ir  Act,  petitions  for  judicial  review  of 
is  action  must  be  filed  in  the  United 
ates  Court  of  Appeals  for  the 
)propriate  circuit  by  March  21, 1994. 
ling  a  petition  for  reconsideration  by 
le  Administrator  of  this  final  rule  does 
Dt  affect  the  finality  of  this  rule  for  the 
arposes  of  judicial  review  nor  does  it 
ctend  the  time  within  which  a  p)etition 
ir  judicial  review  may  be  filed,  and 
lall  not  postpone  the  effectiveness  of 
ich  rule  or  action.  This  action  may  not 
3  challenged  later  in  proceedings  to 
iforce  its  requirements.  (See  section 
37(b)(2).) 

is!  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
Dilution  control.  Incorporation  by 
jference,  Intergovernmental  relations, 
eporting  and  recordkeeping 
jquirements.  Sulfur  oxides. 

Nole:  Incorporation  by  reference  of  the 
late  Implementation  Plan  for  the  State  of 
onnecticut  was  approved  by  the  Director  of 
le  Federal  Register  on  July  1, 1982. 

Dated:  November  24, 1993. 
[^tricia  L.  Meaney. 
cting  Pfgional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
ode  of  Federal  Regulations  is  amended 
s  follows: 

ART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
ontinues  to  read  as  follows: 

Authority:  42  U  S.C.  740t-7671q. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
dding  paragraph  (c)(63)  to  read  as 
allows: 


§52.370    Identiflcatiofi  Of  plan. 

(c)*  •  * 

(63)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  March  11. 
1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  March  11, 1993  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  Connecticut  State  Order  No  7019 
dated  March  11, 1993,  and  effective  in 
the  State  of  Connecticut  on  February  19, 
1993. 

(ii)  Additional  materials. 

(A)  Air  Quality  Modeling  Analysis  to 
Demonstrate  SO2  CAAQS/NAAQS 
Compliance  at  the  Hamilton  Standard 
Division  of  United  Technologies 
Corporation  Windsor  Locks  CT;  June 
1991. 
IFR  Doc.  94-1063  Filed  1-14-94;  8:45  am) 
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40  CFR  Part  52 

[TX-1 4-1-6091;  FRL-4825-0] 

Approval  and  Promulgation  of  Air , 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  PM-10  for  El 
Paso 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  for  PM-10  in 
El  Paso.  PM-10  is  defined  as  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  The  EPA  is  also  approving 
the  PM-10  SIP  for  El  Paso,  Texas,  as 
meeting  the  requirements  of  section 
179B  of  the  Clean  Air  Act  (CAA) 
regarding  implementation  plans  and 
revisions  for  international  border  areas. 
EFFECTIVE  DATE:  Tiiis  action  will  become 
effective  on  February  17.  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  ProgramsBranch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733.  1 


Mr.  Jerry  Kurtzweg  (6101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission.  P.O.  Box  13087.  Austin. 
Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
655-7258. 
SUPPLEMENTARY  INFORMATION: 

Background 

El  Paso,  Texas,  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  CAA,  upon  enactment 
of  the  Clean  Air  Act  Amendments 
(CAAA)  of  1990. '  Please  reference  56 
Federal  Register  (FR)  56694  (November 
6.  1991),  and  57  FR  13498  and  13537 
(April  16. 1992).  The  air  quality 
planning  requirements  for  moderate 
PM-10  nonattainment  areas  are  set  out 
in  subparts  one  and  four  of  part  D.  title 
I  of  the  CAA. 

The  EPA  has  issued  a  "General 
Preamble"  describing  the  EPA's 
preliminary  views  on  how  the  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  CAA. 
including  those  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements. 
See  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28.  1992). 

Those  moderate  PM-10 
nonattainment  areas  designated 
nonattainment  under  section  107(d)(4) 
of  the  CAA  were  to  submit  SIPs  to  the 
EPA  by  November  15. 1991.  The  CAA 
outlined  certain  required  items  to  be 
included  in  the  SIPs.  These  required 
items,  due  November  15. 1991.  unless    - 
otherwi.se  noted,  include:  (1)  A 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  of  PM-10  in  the  nonattainment 
area  (section  172(c)(3)  of  the  CAA):  (2) 
a  permit  program  Xojte  submitted  by 
June  30. 19'yz.'\vrfich  meets  the 
requirements  of  section  173  for  the 
constru^on  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  (section  189(a)(l)'(A));  (3)  a 
demonstration  (including  air  quality 
modeling)  that  the  plan  provides  for 
attainment  of  the  PM-10  NAAQS  as 


I  The  1990  CAAA  made  significant  changes  to  the 
air  quality  planning  requirements  for  areas  that  do 
not  mftel  (or  that  significantly  contribute  to  ambient 
air  quality  in  a  nearby  area  that  does  not  meet)  the 
PM-10  National  Ambient  Air  Quality  Standards 
(NAAQS)  (see  Pub.  L.  No.  101-549,  104  Stat.  2399). 
References  herein  are  to  the  CAAA.  42  U.S.C. 
7401tfs«j. 
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expeditiously  as  practicable  but  no  later 
than  December  31, 1994,  or  a 
demonstration  that  attainment  by  that 
date  is  impracticable  (section 
189(a)(1)(B)):  (4)  provisions  to  assure 
that  Reasonably  Available  Control 
Measures  (RACM),  including 
Reasonably  Available  Control 
Technology  (RACT),  for  control  of  PM- 
10  will  be  implemented  no  later  than 
December  10, 1993  (sections  172(c)(1) 
and  189(a)(1)(C)).  For  sources  emitting 
insignificant  (de  minimis)  quantities  of 
PM-10,  the  EPA's  policy  is  that  it  would 
be  unreasonable  and  would  not 
constitute  RACM  to  require  controls  on 
the  source.  Please  reference  57  FR 
13540.  Also,  when  evaluating  RACM 
and  RACT,  technological  and 
economical  feasibility  determinations 
are  to  be  conducted  (57  FR  13540- 
13544);  (5)  quantitative  emission 
reduction  milestones  which  are  to  be 
achieved  every  three  years  until  the  area 
is  redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attaining  the  PM-1^ 
NAAQS  (section  189(c));  (6) 
contingency  measures  due  November 
15. 1993  (please  reference  57  FR  13543), 
that  are  to  be  implemented  if  the  EPA 
determines  that  the  area  has  failed  to 
make  RFP  or  to  attain  the  primary 
standards  by  th^pplicable  date   . 
(section  172(c)(9()n  and  (7)  control 
requirements  for  rnpjor  stationary 
sources  of  PM-10  phpcursors,  unless  the 
EPA  determines  inappropriate.  The 
CAA,  in  section  189ne),  states  that 
control  requirements  applicable  to 
major  stationary  sources  of  PM-10  will 
also  be  applicable  to  major  stationary 
sources  of  PM-10  precursors,  except 
where  the  Administrator  determines 
that  such  sources  do  not  significantly 
contribute  to  PM-10  levels  that  exceed 
the  PM-10  ambient  standards  in  the 
area. 


Response  to  Comments 

The  EPA  received  one  comment  letter 
from  Chevron  U.S.A.  Products  Company 
on  its  October  8, 1993  (58  FR  52467- 
52474),  FR  proposal  to  approve  the  El 
Paso  moderate  nonattainment  M«a  PM- 
10  SIP,  including  the  propositi^         ^ 
approve  the  El  Paso  PM-10  SIP  as       '"^ 
meeting  the  requirements  of  section 
179B  of  the  CAA  regarding 
implementation  plans  and  revisions  for 
international  border  areas.  The  letter 
expressed  overall  agreement  with  the 
EPA's  proposal  to  approve  the  El  Paso 
PM-10  nonattainment  SIP,  but  also 
posed  one  question  regarding  the  three 
year  progress  report  discussed  in  the 
section  entitled  "Milestones  and 
Reasonable  Further  Progress"  (58  FR 
52472).  Chevron  expressed  overall 


support  for  the  three  year  PM-10 
progress  report  requirement,  beginning 
November  15, 1994.  but  questioned 
whether  the  EPA  should  require  as  a 
part  of  the  report  an  evaluation  of  any 
additional  controls  which  may  be 
feasible  to  reduce  exposures  and/or 
bring  the  area  into  attainment.  Chevron 
stated  that  since  the  EPA  has  found  that 
the  El  Paso  area  would  not  need  any 
additional  PM-10  control  measures  but 
for  transborder  PM-10,  they  did  not  see 
how  any  additional  controls  could  be 
justified  as  feasible  for  El  Paso  under  the 
CAA. 

The  EPA,  in  this  final  rulemaking 
action,  is  approving  the  El  Paso  PM-10 
SIP  because  it  shows  timely  attainment 
of  the  PM-10  NAAQS  based  on  United 
States  (El  Paso  County)  emissions  alone. 
Nevertheless,  because  the  PM-10 
NAAQS  reflects  public  health  and 
welfare  standards,  and  because  PM-10 
NAAQS  exceedances  are  still  being 
monitored  in  the  El  Paso  nonattainment 
area,  the  EPA  is  encouraging  the  State 
of  Texas  to  evaluate  the  feasibility  of 
further  reductions  in  El  Paso  County 
PM-10  emissions  beyond  the  amounts 
accounted  for  by  the  control  measures 
put  in  place  by  the  PM-10  SIP  being 
approved  in  this  action.  Additional 
reductions  would  further  reduce  the 
PM-10  concentrations  to  which  the  El 
Paso  County  population  is  exposed  to 
by  virtue  of  the  additional  contribution 
from  international  transport.  Any 
additional  control  measures  found  to  be 
feasible  by  the  State  of  Texas  would  be 
subject  to  full  public  notice  and  public 
comment  The  State  of  Texas  has/ 
committed,  provided  that  adeqi^te 
information  becomes  av5nable,lo 
develop  a  contingency  plan^tQ^PM-lO 
in  the  El  Paso  area.  The  State  aHh 
anticipates  the  continuation  of  a^ 
cooperative  effort  to  study  PM-10  air 
quality  in  the  El  Paso/Juarez  air  basin. 

Final  Action  , 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565- 
13566).  In  this  final  action,  the  EPA  is 
granting  approval  of  the  El  Paso,  Texas, 
moderate  nonattainment  area  PM-10 
SIP  because  it  meets  all  of  the 
applicable  requirements  of  the  CAA. 

■Phis  SIP  revision  was  submitted  to 
the  EPA  by  cover  letter  from  the 
Governor  of  Texas  dated  November  5, 
1991.  OnOctober  8,  1993,  the  EPA 
announced  its  proposed  approval  of  the 
moderate  nonattainment  area  PM-10 
SIP  for  El  Paso  (58  FR  52467-52474).  In 
that  rulemaking  action,  the  EPA 
described  in  detail  its  interpretations  of 
title  I  and  its  rationale  for  proposing  to 
approve  the  El  Paso  PM-10  SIP.  taking 


into  consideration  the  specific  factual 
issues  presented. 

The  EPA  requested  public  comments 
on  all  aspects  of  the  proposal  (please 
reference  58  FR  52474),  and  one 
comment  letter  was  received  during  the 
comment  period,  which  ended 
onNovemberS.  1993.  This  final  action 
oqthe  El  Paso  PM-lO  SIP  is  unchanged 
from ihe October  8. 1993,  proposed 
approval  action.  The  discussion  herein 
provides  only  a  broad  overview  of  the 
proposed  action  that  the  EPA  is  now 
finalizing.  The  public  is  referred  to  the 
October  8. 1993,  proposed  approval  FR 
action  for  a  full  discussion  of  the  action 
that  the  EPA  is  now  finalizing.     " 

The  EPA  finds  that  the  State  of  Texas' 
PM-10  SIP  fcr  the  El  Paso 
nonattainnrent  area  meets  the  RACM/ 
RACT  requirement.  The  State  of  Texas 
included  a  listing  of  RACT.  federally 
enforceable  in  approved  permits,  being 
used  at  all  major  and  other  stationary 
sources  in  the  El  Paso  area.  In  addition, 
the  EPA  views  the  State's  prescribed 
burning,  fugitive  dust,  and  residential 
wood  combustion  control  measures  in 
Regulation  I  and  the  El  Paso  City 
Ordinance  9.38,  as  contingency 
measures  that  go  beyond  the  core  RACM 
control  strategy.  The  EPA  is  also 
approving  the  memorandum  of 
understanding  between  the  City  of  El 
Paso  and  the  Texas  Air  Control  Board 
(TACB)  (now  the  Texas  Natural 
Resource  Conservation  Commission), 
which  serves  to  define  the  division  of 
responsibility  for,  and  the  commitments 
to  carry  out,  the  provisions  of  ^ 

Regulation  I  and  Chapter  9.38  of  the 
City  Code  (City  of  El  Paso  episodic 
curtailment  program  regarding  wood 
combustion). 

The  State  of  Texas  referenced  section 
179B  of  the  CAA  when  presenting  their 
modeling  demonstration  for  El  Paso. 
The  demonstration  showed  that  the  El 
Paso  PM-10  moderate  nonattainment 
area  would  be  in  attainment  of  the  PM- 
10  NAAQS  both  currently  and  by 
December  31, 1994,  based  on  dispersion 
modeling  of  United  States  (El  Paso 
County)  PM-10  emissions  alone.  After 
review,  the  EPA  found  the 
demonstration  to  be  satisfactory.  Details 
of  the  EPA's  evaluation  were  discussed 
intheOctober  8, 1993,  proposed 
approval  action  and  in  the  EPA's 
Technical  Support  Document. 
Accordingly,  the  EPA  is  approving  the 
demonstration  as  showing  that  the  SIP 
provides  for  timely  attainment  of  the 
PM-10  NAAQS  but  for  emissions 
emanating  from  Mexico. 

The  EPA  is  also  granting  the  El  Paso 
PM-10  nonattainment  area  the 
exclusion  from  PM-10  precursor  control 
requirements  authorized  under  section 


^ 
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)(e)  of  the  CAA.  Finally,  to  Mtisfy 
lion  189(c)  of  the  CAA  (regarding 
intitative  milestones  and  RFP).  the 
te  of  Texas  will  report  to  the  EPA 
iry  three  years,  beginning  on 
vember  15. 1994.  the  following 
ormation  regarding  the  El  Paso 
attainment  area;  (1)  The  status  and 
activeness  of  the  Mstlng  controls. 
:luding  quantification  of  emission 
luctions  achieved  relative  to  those 
)jected  in  the  El  Paso  PM-10  SIP 
imittal;  (2)  significant  changes  in  the 
^entory  due  to  new  source  growth  or 
jer  activities  (to  allow  for  a 
oiparison  %vith  the  1990  base  year 
1-10  emission  inventory,  and  the 
ejected  1994  PM-10  emission 
/entory);  and  (3)  an  e^luation  of  any 
ditional  controls  which  may  be 
isible  to  reduce  exposures  and/or 
ng  the  area  into  attainment. 
Nothing  in  this  action  should  be 
nstrued  as  permitting,  allowing,  or 
tablishing  a  precedent  for  any  hiture 
:iuest  for  revision  to  any  SIP.  Each 
quest  for  revision  to  the  SIP  shall  be 
nsidered  separately  in  light  of  specific 
:hnical.  economical,  and 
vironmental  factors,  and  in  relation  to 
levant  statutory  and  regulatory 
quirements. 

This  action  makes  final  the  action 
op<»od  at  58  PR  52467  (October  8. 
193).  As  noted  elsewhere  in  this 
tion,  the  EPA  received  no  adverse 
iblic  comment  on  the  proposed  action. 
5  a  direct  result,  the  Regional 
dministrator  has  reclassified  this 
tion  from  table  one  to  table  three 
ider  the  processing  procedures 
tablished  at  54  FR  2214,  January  19, 
)89,  and  revised  via  memorandum 
om  the  Assistant  Administrator  for  Air 
id  Radiation  to  the  Regional 
dministrators  datedOctober  4, 1993. 

[iscellaneous 

Under  the  Regulatory  Flexibility  Act, 
U.S.C.  600  et  seq..  the  EPA  must 
repare  a  regulatory  fiexibility  analysis 
isessing  the  impact  of  any  proposed  or 
nal  rule  on  small  entities  (5  U.S.C.  603 
id  604).  Alternatively,  the  EPA  may 
jrtify  that  the  rule  will  not  have  a 
gnificant  impact  on  a  substantial 
umber  of  small  entities.  Small  entities 
iclude  small  businesses,  small  not-for- 
rofit  enterprises,  and  government 
ntities  with  jurisdiction  over 
opulations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
jbchapter  I,  part  D,  of  the  CAA  do  not 
reate  any  new  requirements,  but 
imply  approve  requirements  that  the 
tate  is  already  imposing.  Therefore, 
ecause  the  Federal  SlP-approval  doe* 
ot  impose  any  new  requirements,  I 
ertify  that  it  does  not  have  a  significant 


impact  on  any  small  entities  aOected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  25&-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  21, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicialreview.  nor  does  it 
extend  the  time  withih^hich  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order 

This  action  has  been  classified  as  a 
table  three  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6,  1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
tables  two  and  three  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  table  two  and  three  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  the  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291 
onSeptember  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  December  23. 1993. 
W.  B.  Hathaway. 
Acting  Fegional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 


PART  S2-(AMENDE0] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autborityi  42  U.S.C.  7401-7671q. 

Subpart  SS— Texaa 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

152.2270    Mentiflcatton  of  plan. 

(0*  •  • 

(79)  A  revision  to  the  Texas  SIP 
addressing  moderate  PM-10 
nonattainment  area  requirements  for  El 
Paso  was  submitted  by  the  Governor  of 
Texas  by  letter  dated  November  5,19'^ 
The  SIP  revision  included,  as  per 
section  179B  of  the  Clean  Air  Act.  a 
modeling  demonstration  providing  for 
timely  attainment  of  thePM-10  National 
Ambient  Air  Quality  Standards  for  El 
Paso  but  for  emissions  emanating  from 
Mexico. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Texas  Air  Control 
Board  (TACB),  Regulation  I.  Section 
111.101.  "General  Prohibition;"  Section 
111.103.  "Exceptions  to  Prohibition  of 
Outdoor  Burning;"  Section  111.105, 
"General  Requirements  for  Allowable 
Outdoor  Burning;"  Section  111.107, 
"Responsibility  for  Consequences  of 
Outdoor  Burning;"  Section  111.143. 
"Materials  Handling;"  Section  111.145, 
"Construction  and  Demolition." 
Subsections  111.145(1),  111.145(2); 
Section  111.147,  "Roads.  Streets,  and 
Alleys."  Subsections  111.147(1)(B), 
111.147(1)(C),  111.147(1)(D);  and 
Section  111.149,  "Parking  Lots,"  as 
adopted  by  the  TACB  on  June  16, 1989. 

(B)  TACB  Order  No.  89-03,  as 
adopted  by  the  TACB  on  June  16. 1989. 

(C)  Revisions  to  TACB.  Regulation  I. 
Section  111.111.  "Requirements  for 
Specified  Sources."  Subsection 
111.111(c);  Section  111.141, 
"Geographic  Areas  of  Application  and 
Date  of  Compliance;"  Section  111.145, 
"Construction  and  Demolition," 
Subsections  111.145(first  paragraph), 
111.145(3);  and  Section  111.147, 
"Roads,  Streets,  and  Alleys,"' 
Subsections  111.147(first  paragraph). 
111.147(l)(first  paragraph). 
111.147(1)(A),  111.147(1)(E), 
111.147(1)(F).  and  111.147(2),  as 
adopted  by  the  TACB  on  October  25. 
1991. 

(D)  TACB  Order  No.  91-15.  as 
adopted  by  the  TACB  on  October  25. 
1991/ 

(E)  City  of  El  Paso.  Texas,  ordinance, 
Title  9  (Health  and  Safety).  Chapter  9.38 
(Woodbuming),  Section  9.38.010, 
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••Definitions:"  Section  9.38.020.  "No- 
Bum  Periods;"  Section  9.38.030, 
"Notice  Required;"  Section  9.38.040. 
"Exemptions;"  Section  9.38.050, 
"Rebuttable  Presumption;"  and  Section 
9.38.060.  "Violation  Penalty."  as 
adopted  by  the  City  Council  of  the  Qty 
of  El  Paso  on  December  11.  1990. 
(ii)  Additional  material. 

(A)  November  5, 1991.  narrative  plan 
addressing  the  El  Paso  moderate  PM-10 
nonattainment  area,  including  emission 
inventory,  modeling  analyses,  and 
control  measures. 

(B)  A  Memorandum  of  Understanding 
between  the  TACB  and  the  City  of  EI 
Paso  defining  the  actions  required  and 
the  responsibilities  of  each  party 
pursuant  to  the  revisions  to  the  Texas 
PM-10  SIP  for  El  Paso,  passed  and 
approved  on  November  5, 1991. 

(C)  TACB  certification  letter  dated 
July  27, 1989.  and  signed  by  Allen  Ell 
Bell,  Executive  Director,  TACB. 

(D)  TACB  certification  letter  dated 
October  28, 1991,  and  signed  by  Steve 
Spaw,  Executive  Director,  TACB. 

(E)  El  Paso  PM-10  SIP  narrative  ft^m 
pages  91-92  that  reads  as  follows:  ". . 

.  provided  that  adequate  information 
becomes  available,  a  contingency  plan 
will  be  developed  in  conjunction  with 
future  El  Paso  PM-10  SIP  revisions.  It 
is  anticipated  that  EPA,  TACB,  the  Qty 
of  El  Paso,  and  SEDUE  will  continue  a 
cooperative  effort  to  study  the  PM-10 
air  quality  in  the  El  Paso/Juarez  air 
basin.  Based  on  the  availability  of 
enhanced  emissions  and  monitoring 
data,  as  well  as  more  sophisticated 
modeling  techniques  (e.g..  Urban 
Airshed  Model),  future  studies  will 
attempt  to  better  define  the  relative 
contributions  of  El  Paso  and  Juarez  to 
the  PM-10  problem  in  the  basin.  At  that 
time,  a  contingency  plan  can  more 
appropriately  be  developed  in  a 
cooperative  effort  with  Mexico." 
jFR  Doc  94-1062  Filed  1-14-94;  8:45  am) 
BiLuwo  coot  tato  eo  » 


40  CFR  Part  52 
tCA-14-5-575e;  FRL-4822-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  2. 


1992.  The  revisions  concern  rules  bom 
the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
which  is  comprised  of  the  following 
eight  air  pollution  control  districts 
(APCDs):  Fresno  County  APCD.  Kern 
County  APCD,  Kings  County  APCD, 
Madera  County  APCD,  Merced  County 
APCD,  San  Joaquin  County  APCD, 
Stanislaus  County  APCD,  and  Tulare 
County  APCD.  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VCXIis)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  t^  Act). 
The  revised  rules  control  VOC 
emis.sions  from  vegetable  oil  processing 
and  from  can  and  coil  coating 
operations.  Thus,  EPA  Is  finalising  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  February  17, 1994. 
ADDRESSEES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
Inspection  at  the  following  locations: 

Ruleniak.ing  Section  II  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  llegion  DC,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

Jerry  Kurlzweg  ANR-443.  Environmental 
Protection  Agency.  401  "M"  Street.  SW.. 
Washington.  DC  204^0. 

California  Air  Re&oCTrcesfloard,  Stationary 
Source  Division',  Rule  fevaluation  SecUon. 
2020  •L"  Street;  Sacramento,  CA  95812. 

San  Joaquin  Valley  Unified  Air  Pollution 
\,  Control  District,  1745  West  Shaw,  Suite 
104,  Fresno.  CA  93711. 

FOR  FURTHER  INR>RMATION  CONTACT: 
Chris  Stamos,  Rulemaking  Section  II 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPI^MENTARY  INFORMATK3N: 

Background 

On  September  2. 1992  at  57  FR  40157. 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SEP:  SJVUAPCD 
Rule  461.2.  Vegetable  Oil  Processing 
Operations,  and  SJVUAPCD  Rule  460.4. 
Can  and  Coil  Coating  Operations.  Rule 
461.2  was  adopted  by  SJVUAPCD  on 


April  11. 1991;  and  Rule  460.4  was 
adopted  by  SJVUAPCD  September  19. 
1991.  The  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  May  30. 1991  and  January  28, 
1992  respectively.  The  rules  were 
submitted  in  response  to  EPA's  1988 
SIP-Call  and  the  CAA  section      ^ 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the  ^ 

requirements  of  the  pre-amendment  Act 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPR  cited  above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  refereiH:ed  in  the 
NPR  cited  above.  EPA  haslound  that 
the  rules  meet  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  at  57  FR  40157  and  in 
technical  support  dociunents  (TSDs) 
available  at  EPA's  |bgion  IX  office 
(TSDs  for  Rule  460  and  460.4  dated 
April  30,  1992  and  March  12. 1992 
respectively). 

I 

Re^Mnse  to  Comments 

A  30-day  public  comment  period  was 
provided  at  57  FR  40157.  EPA  received 
no  comments  on  rule  460.4.  EPA 
received  comments  on  rule  461.2  from 
three  sources:  (1)  The  National 
Cottonseed  Products  Association 
C'NCPA");  (2)  the  J.G.  Boswell  Company 
C'Boswell");  and  (3)  the  Institute  of 
Shortening  and  Edible  Oils,  Inc 
("Institute").  All  three  commented  on 
SJVUAPCD's  definition  of  volatile 
organic  compounds  ("VOCs") — 
suggesting  that  the  definition  not 
include  vegetable  oil  emissions.  In 
addition,  the  NCPA  and  Institute  also 
recommmended  that  SJVUAPCD  rule 
461.2  specify  performance  standards  or 
emissions  limits  rather  than  specific 
equipment  for  RACT  controls. 
The  comments  are  discussed  below. 

1 .  Definition  of  VOC 

Summary  of  comments:  Rule  461.2 
defines  VOC  as  "any  compound  ^ 

containing  at  least  one  atom  of  carbon 
except  for  the  following  exempt 
compoimds."  Vegetable  oil  is  not  listed 
as  an  exempt  com|K>und.  The  comments 
stated  that  the  rule  should  exempt 
vegetable  oil  frtMn  the  definition  of  VOC 
because  of  its  low  volatility  and  because 
the  EPA  has  determined  that  vegetable 


I 
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il  should  not  be  considered  a  VOC 
inder  EPA  test  methods. 

Responses:  (1)  Rule  461.2  does  not 
pedfy  RACT  for  controlling  VOC 
missions  from  vegetable  oil;  rather,  the 
lurpose  of  the  rule  is  to  establish  RACT 
or  controlling  the  VOC  emissions  from 
he  processing  operations  which  extract 
egetable  oil.  Hexane  extraction  of 
egetable  oil  is  known  to  cause 
ubstantial  emissions  of  VOCs.  and 
hese  are  the  types  of  emissions  that  are 
;ontrolled  by  Rule  461.2.  not  emissions 
rom  vegetable  oil.  The  EPA  policy 
nemorandum  dated  April  1991  ("The 
mpact  of  Declaring  Soybean  Oil  Exempt 
rom  VOCj^eguIations  on  the  Coatings 
>rogram")  specifically  addresses 
looking  processes  which  use  vegetable 
)il.  Besides.  Rule  461.2  would  not  be 
;onsidered  defective  even  if  it  adopted 
I  more  stringent  definition  of  VOC  than 
■PA. 

(2)  Specification  of  Control 
Equipment:  The  >JCPA  and  Institute 
:ommented  th^Rule  461.2  was 
defective  because  the  rule  specifies 
:ontrol  technology  rather  than  a 
jerformance  standard — the  NCPA  and 
he  Institute  argue  that  this  approach 
ivill  reduce  flexibility  and  discoiu-age 
innovation  in  identifying  control 
jquipment. 

Response:  Rule  461.2  provides  that 
amissions  from  the  desolventizer-toaster 
or  extractor  be  controlled  either  by  use 
of  a  condenser  and  mineral  oil  scrubber 
with  a  90%  control  efficiency,  or  with 
"lain  emission  control  device,  with  a 
combined  capture  and  control  efficiency 
of  at  least  90  percent  by  weight, 
confirmed  by  source  testing."  EPA 
interprets  this  provision  of  the  rule  as 
establishing  a  performance  standard 
rather  than  as  establishing  a  specific 
control  technology  in  that  alternatives  to 
the  condenser  and  the  scrubber  are 
allowed  as  long  as  capture  and  control 
efficiency  performance  standards  are 
met. 

Although  the  second  requirement  of 
Rule  461.2  (which  states  that  emissions 
from  the  desolventizer-toaster  conveyor, 
cooler  or  tumbler,  be  controlled  with  a 
mineral  oil  scrubber  that  has  a 
combined  capture  and  control  efficiency 
of  at  least  90  percent  by  weight)  does 
designate  a  specific  control  technology, 
EPA  has  not  placed  regulatory 
restrictions  on  State  and  local  agencies 
with  respect  to  the  range  of  acceptable 
measures  and/ or  performance  standards 
that  must  be  specified  in  a  RACT  rule. 
EPA  believes  that  the  State  should 
decide  the  degree  of  flexibility  to 
provide  to  regulated  industry  in 
selecting  acceptable  control  measures 
and/or  performance  standards. 


EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VQCsin 
accordance  with  the  requiremefits  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  Hexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table'2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tkble 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 


two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  waiver  until  such  time 
as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  ) 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  21. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone,  Hydrocarbons. 
Incorporation  by  reference.    / 
Intergovernmental  relations./Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Authority:-42  U.S.C.  7401-7671q. 
'     Dated:  December  16, 1993. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follo^: 

Authority:  42  U.S.C.  740l-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (185)(i)(C)(5).  and 
(187)(i)(A)(4)  to  read  as  follows: 

$  52.220    Identification  of  plan. 

*         *         •         •         * 

(€)••• 

(185)  *    *    • 
(i)*   *   • 

(O*  •  • 

(5)  New  Rule  461.2.  adopted  on  April 
11, 1991. 


(187) 

(i)'* 
(A)* 
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(4)  New  Rule  460.4.  adopted  on 
September  19. 1991. 

IFR  Doc.  94-1059  Filed  1-14-94;  8:45  ami 
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40  CFR  Part  52 

(MT»-1-6134  &  MT13-1-6133;  FRL-4e07-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  PMio  Implementation 
Plan  for  Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  EPA  approves 
the  State  implementation  plan  (SIP) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  National 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
The  SIP  was  submitted  by  Montana  to 
satisfy  certain  Federal  requirements  for 
an  approvabje  moderate  nonattainment 
area  PMio  SIP  for  Missoula.  In  this  final 
rule.  EPA  also  approves  the  Missoula 
City-County  Air  Pollution  Control 
Program,  except  several  rules  regarding 
emergency  procedures,  permitting,  open 
burning,  wood-waste  burners,  new 
source  performance  standards, 
hazardous  air  pollutant  standards,  and 
variances.  EPA  will  prop>ose  separate 
action  on  these  rules  when  the  State 
fulfills  its  related  commitments.  One 
commitment  has  been  fulfilled  (see  the 
This  Action  section  of  this  document  for 
more  Information).  If  the  State  fails  to 
fulfill  the  remainder  of  its 
commitments,  EPA  will  take 
appropriate  action.  Further.  EPA  is 
declining  to  take  action  on  Missoula's 
odor  provisions. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  17.  1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  Vm,  Air  Programs 
Branch.  999  18th  Street.  Suite  500, 
Denver.  Colorado  80202-2405;  Montana 
Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  Cogswell  Building,  Helena, 
Montana  59620-0901;  and  Mr.  Jerry 
Kurtzweg,  ANR-443.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
.\my  Piatt.  Environmental  Protection 
Agency.  Region  VIII.  (303)  293-1769. 


SUPP1.EMENTARY  INFORMATION: 
I.  Background 

The  Missoula,  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990. '  See  56  FR 
56694  (November  6. 1991);  40  CFR 
81.327  (Missoula  and  vicinity).  The  air 
quality  planning  requirements  for 
moderate  PMio  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  part  D. 
title  I  of  the  Act. 

EPA  has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
EPA  intends  to  review  SEPs  and  SIP 
revisions  submitted  under  title  I  of  the 
Act.  including  those  State  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generallv  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
(i.e.,  those  areas  designated 
nonattainment  for  PMm  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  Novemba- 15. 
1991:  T 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quality  modelling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable;  y 

3.  Quantitativ*nilestones  which  are 
to  be  achieved  evmy  3  years  and  which 
demonstrate  reasoVable  further  progress 
(RFP)  toward  attainment  by  December 
31. 1994; and 


4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMjo  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(cl. 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modifiodrndl^or  stationary  sources  of 
PMioby7tJ«£32^992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15. 
1993  that  become  effective  without 
further  action  by  the  Slate  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

On  September  15, 1993,  EPA 
announced  its  proposed  approval  of  the 
Missoula,  Montana  moderate 
nonattainment  area  PMm  SIP,  including 
parts  of  the  Missoula  City-County  Air 
Pollution  Control  Program,  as  meeting 
thosa  moderate  nonattainment  area 
PMio  SIP  requirements  due  on 
November  15,  1991  (58  FR  48339- 
48343).  In  that  proposed  rulemaking 
action  and  related  Technical  Support 
Document  (TSD),  EPA  described  in 
detail  its  interpretations  of  title  I  and  its 
rationale  for  proposing  to  approve  the 
Missoula  moderate  nonattainment  area 
PMio  SIP.  taking  into  consideration  the 
specific  factual  issues  presented. 

EPA  requested  public  comments  on 
all  aspects  of  the  proposal  (please 
reference  58  FR  48343),  and  comments 


•  The  1990  Amendments  lo  the  Clean  Air  Act 
made  significant  change*  lo  the  air  quality  planning 
requirements  for  areas  that  do  not  meet  (or  that 
signir>cantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PMk>  National 
Ambient  Air  Quality  Standards  (see  Public  Law  No. 
^101-549.  104  Stat.  2399).  References  herein  are  to 
the  Qean  Air  Act.  as  amended  l"1h»  Acfl.  42 
USX.  7*0\. et$eq. 


/from  the  State  of  Montana  and  Stone 
Container  Corporation  were  received 
during  the  comment  period,  which 
ended  on  October  15,  1993.  (For  fiirther 
discussion  of  these  public  comments, 
please  see  below  and  the  Addendum  to 
the  TSD  for  EPA's  proposed  rulemaking 
action  on  this  SIP.)  This  final  action  on 
the  Missoula  moderate  nonattainment 
area  PMio  SIP,  and  portions  of  the 
Missoula  City-County  Air  Pollution 
Control  Program,  is  unchanged  from  the 
September  15. 1993  proposed  approval 
action,  except  for  two  typographical 
errors  noted  by  EPA.  First,  in  the  table 
describing  sources,  controls,  emission 
reductions,  and  effective  dates,  the 
effective  date  for  the  Louisiana-Pacific 
permit  modification  should  have  been 
listed  as  March  20,  1992  instead  of 
January  23, 1992.  as  indicated.  Second, 
under  the  EnforceabiUty  Issues  section, 
the  final  modi-Hcation  date  for  Stone 
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Container  Corporation's  air  quality 
permit  #2589-M  should  have  been 
January  23, 1992  instead  of  November 
'25, 1992.  as  indicated. 

The  discussion  herein  provides  only  a 
broad  overview  of  the  proposed  action 
EPA  is  now  finalizing.  The  public  is 
referred  to  the  September  15, 1993 
proposed  rule  for  a  more  in-depth 
discussion  of  the  action  now  being 
finalized. 

n.  Response  to  Comments 

EPA  did  not  receive  any  adverse 
public  comments  regarding  its 
September  15, 1993  proposed  approval 
of  the  Missoula  moderate  nonattainment 
area  PM,o  SIP  (58  FR  48339-48343). 
However,  the  State  of  Montana 
submitted  comments  for  clarification 
purposes,  and  Stone  Container 
Corporation  submitted  comments  to 
express  general  support  for  EPA's 
action.  Comments  were  as  follows. 

In  a  letter  dated  September  24, 1993 
from  Jeff  Chaffee.  Montana  Department 
of  Health  and  Environmental  Sciences, 
to  Amy  Piatt,  EPA,  and  through  verbal 
communications,  the  State  indicated 
that  since  submitting  the  original 
moderate  nonattainment  area  PMio  SIP 
for  Missoula,  it  discovered  a  minor 
arithmetic  error  in  its  24-hour 
attainment  and  maintenance 
demonstrations,  as  well  as  an  error  in 
the  way  it  bad  addressed  background 
concentrations  in  both  the  24-hour  and 
aimual  attainment  and  maintenance 
demonstrations.  The  background 
concentrations,  i.e.,  natxu^lly  occurring 
PMio  concentrations  that  cannot  be 
controlled,  had  not  been  subtracted 
from  the  24-hour  and  annual  design 
values  before  apportioning  the  credits 
derived  from  the  outlined  control 
measures.  The  State  has  corrected  these 
calculations,  and  with  the  adjustments, 
the  24-hour  and  annual  attainment 
values  (i.e.,  ambient  PMio  air  quality 
levels  achieved  by  1995  2)  are  as  follows: 
143.8  Mg/m3  and  44.7  Mg/m', 
respectively.  (Before  these  adjustments, 
the  24-hour  and  annual  attainment 
values  were  142.1  ^g/m^  and  45.3  ^g/ 
m'.  respectively.)  The  adjusted  24-hour 
and  annual  maintenance  values  (i.e.. 
ambient  PMio  air  quality  levels 
maintained  throu^  January  1. 1998)  are 
147.0  ng/m3  and  45.5  >ig/m3. 
respectively.  (Before  these  adjustments, 
the  24-hour  and  annual  maintenance 


JThe  Dean  Air  Act  calls  for  attainment  by 
Decennber  31. 1994.  Section  188(c)(1).  EPA 
Interprets  the  State's  demonstration  as  providing  for 
attainment  by  lanuary  1. 1995.  EPA  is  approving  the 
State's  demonstration  on  the  basis  of  the  de 
minimis  differential  between  the  two  dates. 


values  were  145.2  Mg/m'  and  46.2  ^g/ 
m',  respectively.) 

Since  these  corrected  calculations  are 
based  on  properly  handling  the 
background  concentration  and  since  the 
adjusted  values  still  adequately 
demonstrate  attainment  and 
maintenance  of  the  PMio  NA.\QS  and 
do  not  represent  major  changes  to  those 
considered  in  EPA's  proposed  action, 
EPA  is  proceeding  with  its  approval  of 
this  SIP.  There  is  no  need  to  adopt 
additional  control  measuresibased  on 
these  adjusted  calculations. 

Comments  were  also  received  in  an 
October  11,  1993  letter  from  Larry 
Weeks,  Stone  Container  Corporation,  to 
Amy  Piatt.  EPA.  The  comments  were 
not  adverse  and  expressed  general 
support  for  EPA's  action  on  the 
Missoula  PMio  SIP.  However,  several  of 
Stone  Container's  comments  indicate  a 
misunderstanding  of  EPA's  intended 
action  on  this  SIP  and  need  further 
explanation.  " 

First,  EPA  did  not  propose  to  approve 
the  odor  control  rules  contained  in  the 
SrP  submittal  and  Stone  Container 
communicated  its  support  but 
referenced  "Montana's  odor  control 
rules."  EPA's  action  regarding  odor 
regulations  applies  specifically  to  the 
Missoula  City-County  regulation 
(Chapter  IX,  Subchapter  14,  Rule  1427) 
contained  in  the  SIP  submittal. 

Second,  Stone  Container  submitted 
comments  suggesting  it  viewed  the 
reduction  in  allowable  PMio  emissions 
from  its  No.  5  recovery  boiler  as 
voluntary  reductions.  Stone  Container's 
recovery  boilers  were  identified  by 
chemical  mass  balance  receptor 
modelling  to  contribute  8.1%  of  the 
PMio  ambient  concentrations  in 
Missoula.  The  SIP  submittal 
demonstrated  that  Stone  Container  is 
contributing  to  the  PMio  nonattainment 
problem  in  the  Missoula  and  vicinity 
nonattainment  area  and  that  reductions 
in  allowable  emissions  from  recovery 
boiler  No.  5  are  part  of  an  enforceable 
permit  that  are  necessary  to  demonstrate 
expeditious  attaimnent  of  the  PMio 
NAAQS  in  the  area.  EIPA  agrees  with  the 
State's  judgement  that  the  reduction  in 
allowable  emissions  from  recovery 
boiler  No.  5  is  necessary  to  ensure 
expeditious  attainment  of  the  PMio 
NAAQS  in  the  area.  EPA's  final 
approval  of  this  limitation  means  that  it 
will  become  part  of  the  federally 
enforceable  implementation  plan.  See, 
e.g.,  sections  113  and  302(q)  of  the  Act. 

Next,  Stone  Container  commented 
that  because  EPA  proposed  to  approve 
the  control  requirement  exclusion  for 
major  stationary  sources  of  PMio 
precursors  authorized  by  section  189(e) 
of  the  Act, It  would  not  make  sense  for 


the  SIP  to  include  contingency  measures 
that  would  call  for  limitations  on 
industrial  sources.  Contingency 
measures  for  moderate  PMio 
nonattainment  areas  are  due  to  EPA  no 
later  than  November  15, 1993  and  were 
not  submitted  by  the  State  as  part  of  the 
SIP  revisions  being  addressed  in  this 
action.  Thus,  this  comment  is  misplaced 
and  does  not  address  a  matter  within 
the  scope  of  the  September  15, 1993 
proposed  action  on  the  SIP  submittals 
for  the  Missoula  area.  For  clarification 
purposes,  EPA  simply  notes  that  EPA's 
finding  that  major  sources  of  PMio 
precursors  do  not  contribute 
significantly  to  PMio  levels  in  excess  of 
the  NAAQS  in  Missoula  addresses  PMm 
precursors  only.  Note  that  this  finding  is 
based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area.  Stone  Container  has  been 
shown  to  be  currently  contributing  to 
primary  PMm  emissions  in  Missoula. 
Finally,  since  Stone  Container  has 
been  shown  to  contribute  tp  the  PMio 
ambient  concentrations  in  Missoula, 
contingency  measures  that  include 
limitations  on  its  emissions  could  be 
sought  by  the  State.  Although  Stone 
Container  is  located  outside  the 
nonattainment  area,  it  is  still  a 
contributing  source  (approximately  8% 
of  the  PMio  ambient  concentrations  in 
Missoula).  Therefore,  it  may  be 
n^c^^ary  and  reasonable  to  include 
emission  reductions  at  Stone  Container 
as  part  of  the  contingency  measures  for 
Missoula.  EPA  will  reserve  judgement 
on  the  adequacy  of  any  contingency 
measures  submitted  by  the  State  until 
such  time  as  EPA  receives  a  contingency 
measure  submittal  and  provides  public 
notice  and  opportunity  for  public 
comment  on  its  adequacy. 

This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Montana  submitted  the 
Missoula  PMio  SIP  with  a  letter  dated 
June  4. 1992.  and  requested  that  EPA 
take  action  on  the  June  4. 1992 
submittal  together  with  the  August  20. 
1991  submittal  of  the  Missoula  City- 
County  Air  Pollution  Control  Program. 
The  submittals  taken  together  were 
intended  to  satisfy  those  moderate 
nonattainment  area  PMio  SIP 
requirements  due  for  Missoula  on 
November  15, 1991.  As  describ«^in 
EPA's  proposed  action  on  this  SIP  (58 
FR  48339-48343.  September  15,  1993). 
the  Missoula  moderate  npnattainment 
area' PMio  plan  includes,  among  other 
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things,  a  comprehensive  and  accurate 
emissions  inventory,  control  measures 
that  satisfy  the  RACM  requirement,  a 
demonstration  (including  air  quality 
modelling)  that  attainment  of  the  PMio 
NAAQS  will  be  achieved  by  January  1, 
1995  (see  footnote  #2).  provisions  for 
meeting  the  November  15, 1994 
quantitative  milestone  and  reasonable 
further  progress,  and  enforceability 
documentation.  Further,  EPA  proposed 
to  determine  that  major  sources  of 
precursors  of  PMio  do  not  contribute 
significantly  to  PMio  levels  in  excess  of 
the  NAAQS  in  Missoula. '  Please  refer  to 
EPA's  notice  of  proposed  rulemaking 
(58  FR  48339)  and  the  TSD  for  that 
action  for  a  more  detailed  discussion  of 
these  elements  of  the  Missoula  plan. 

In  this  final  rulemaking,  EPA 
announces  its  approval  of  those 
elements  of  the  Missoula.  Montana 
moderate  nonattainment  area  PMio  SIP 
that  were  due  on  November  15, 1991. 
and  submitted  on  August  20, 1991  and 
June  4,  1992.  In  this  final  action.  EPA 
is  also  announcing  its  approval  of  the 
Missoula  City-County  Air  Pollution 
Control  Program  regulations  (which 
were  submitted  on  August  20.  1991  and 
June  4. 1992)  except  for  the  following 
provisions:  Chapter  IX-Subchapter  4. 
Emergency  Procedures;  Subchapter  11. 
Permit.  Construction  &  Operation  of  Air 
Contaminant  Sources;  Subchapter  13. 
Open  Burning:  Subchapter  14.  Rule 
1407.  Wood-Waste  Burners.  Rule  1423, 
Standard  of  Performance  for  New 
Stationary  Sources  (NSPS).  Rule  1424. 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs).  and  Rule  1427. 
Control  of  Odors  in  Ambient  Air;  and 
Chapter  X,  Variances.  EPA  described  the 
deficiencies  associated  with  these  rules 
in  its  notice  of  proposed  rulemaking  and 
the  TSD  for  that  action. 

EPA  finds  that  the  State  of  Montana's 
PMio  SIP  for  the  Missoula  moderate 
nonattainment  area  meets  the 
Reasonably  Available  Control  Measures 
(RACM).  including  Reasonably 
Available  Control  Technology  (RACT). 
r^uirement.  Five  sources/source 
categories  were  identified  as 
contributing  to  the  PMio  nonattainment 
problem  in  Missoula  and,  therefore, 
were  targeted  for  control  in  the  SIP.  The 
State  has  demonstrated  that  by  applying 
control  measures  to  area  sources  (re- 
entrained  road  dust,  residential  wood 
combustion,  prescribed  burning,  and 


>The  consoquencM  of  this  nnding  are  to  exclude 
these  sources  from  the  applicability  of  PM,o 
nonattainment  area  control  requirements.  Note  that 
EPA's  flnding  is  based  on  the  current  character  of 
the  area  including,  for  example, the  existing  mix  of 
sources  in  the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the  signiHcance  of 
precursors  in  the  area. 


motor  vehicle  exhaust),  as  well  as 
reducing  altowable  emissions  through 
air  quality  permit  modifications  for 
Louisiana-Pacific  and  Stone  Container. 
Missoula  will  be  in  attainment  by 
January  1. 1995  (see  footnote  #2).  It  does 
not  appear  that  applying  further  control 
measures  to  these  sources  would 
expedite  attainment.  EPA  views  the 
following  measures  as  reasonable, 
enforceable,  and  responsible  for 
significant  PMio  emissions  reductions  in 
Missoula:  (a)  Missoula  County  Rule 
1401(7),  which  sets  sanding  and  chip 
sealing  standards  and  street  sweeping 
and  flushing  requirements;  (b)  Missoula 
County  Rule  1401(9).  which  establishes 
liquid  de-icer  requirements;  (c)  industry 
permit  modifications  made  to  reduce 
allowable  PMio  emissions  from  Stone 
Container  Corporation's  recovery  boiler 
No.  5  and  Louisiana-Pacific 
Corporation's  particle  board  dryers;  and 
(d)  the  Federal  tailpipe  standards, 
which  provide  an  ongoing  benefit  due  to 
fleet  turnover.  Further,  although  no 
credit  was  claimed  in  the  SIP,  EPA  is 
approving  the  following  measures  to 
make  them  federally  enforceable  and  to 
further  strengthen  the  SIP.  The 
measures  provide  additional  PMio  air 
quality  protection.  These  measures  are: 
(a)  Missoula  County  Rule  1428,  -which 
sets  standards  for  the  regulation  for 
solid  fuel  burning  devices;  and  (b) 
Missoula  County  Rule  1310(3),  which 
sets  standards  for  the  regulation  of 
prescribed  wildland  open  burning. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures  (including 
available  control  technology)  and  an, 
explanation  of  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD 
accompanying  EPA's  proposed  approval 
of  the  Missoula  moderate  PMio 
nonattainment  area  SIP  (58  FR  48339- 
48343).  EPA  has  reviewed  the  Stale's 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PMio 
nonattainment  plan  for  Missoula  will 
result  in  the  attainment  of  the  PMi© 
NAAQS  by  January  1. 1995  (see  footnote 
#2).  By  this  notice  EPA  is  approving  the 
Missoula  PMio  moderate  nonattainment 
area  plan's  control  measures  as 
satisfying  the  RACM,  including  RACT, 
requirement. 

As  noted,  EPA  did  not  propose 
approval,  nor  is  EPA  taking  final  action, 
on  some  portions  of  the  Missoula  City- 
County  Air  Pollution  Control  Program 
regttiations.  To  address  EPA-identified 
deficiencies  in  the  Missoula  and 
statewide  SIP,  the  State  committed  to 
complete  additional  tasks  to  correct 


these  deficiencies  (except  the  concerns 
EPA  raised  regarding  the  variance 
provisions).  A  more  detailed 
explanation  of  the  State's  commitments 
can  be  found  in  EPA's  September  15, 
1993  proposed  approval  of  the  Missoula 
moderate  nonattainment  area  PMio  SIP 
(58  FR  48339-^8343)  and  the  TSD  for 
that  action).  Since  none  of  the  rules 
associated  with  these  commitments  has 
an  impact  on  the  attainment 
demonstration,  credited  control 
strategies  in  the  Missoula  PMio  SIP.  or 
other  Federal  Clean  Air  Act  SIP 
requirements  for  the  Missoula  moderate 
PM>o  nonattainment  area  due  to  EPA  on 
November  15. 1991.  EPA  will  take 
separate  action,  as  appropriate,  when 
such  commitments  are  fulfilled  by  the 
State,  and  also  wilt  address  the 
variances  chapter  at  that  time.  Further, 
EPA  is  declining  to  take  action  on 
Chapter  IX.  Subchapter  14:  Rule  1427, 
Control  of  Odors  in  Ambient  Air.  These 
odor  provisions  do  not  have  a 
reasonable  connection  to  the  NAAQS- 
related  air  quality  goals  of  the  Clean  Air 
Act. 

The  State  has  fulfilled  one 
commitment  to  revise  its  NSPS  and 
NESHAPs  regulations  to  incorporate  all 
Federal  requirements  promulgated 
through  July  1, 1992.  In  a  March  9,  1993 
submittal,  tiy  State  satisfied  this 
commitment,  and  EPA  will  announce  its 
action  on  these  revisions  in  a  separate 
notice. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Final  Action 

This  document  announces  EPA's  final 
action  on  the  action  proposed  at  58  FR 
48339.  As  noted  elsewhere  in  this  final 
action,  EPA  received  no  adverse  public 
comments  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  3  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19. 1989. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600.  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  tlie  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 


\ 


2540         Federal  Register  /  Vol.  59.  No.  11  /  Tuesday.  January  18.  1994  /  Rules  and  Regulations 


include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  du9.4o  the 
nature  of  the  Federal-state  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  21, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  file,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sectiM 
307(b)(2).) 

Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  3  action  oy  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6,  19B9,  the  Office  of 
Management  und  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  USEPA  has  submitted  a 
request  for  a  permanent  waiver  Tbf  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 


dioxide,  and  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Montana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  November  3, 1993. 
Kerrigan  Clough, 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BB — Montana  - 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(30)  to  read  as 
follows: 

§  52. 1 370    Identification  o(  plan. 

*  •  *  *  • 

(c)*   •   • 

(30)  The  Governor  of  Montana 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PMio  State  Implementation  Plan  (SIP) 
for  Missoula,  Montana,  and  the 
Missoula  City-County  Air  Pollution 
Control  Program  regulations  with  letters 
dated  August  20.  1991  and  June  4, 1992. 
The  submittals  were  made  to  satisfy 
those  moderate  PMio  nonattainment 
area  SIP  requirements  due  for  Missoula 
on  November  15. 1991. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  signed  April  29,  1991 
between  the  Montana  Department  of 
Health  and  Envirorunental  Sciences  and 
the  Missoula  City-County  Air  Pollution 
Control  Board,  which  delineates 
responsibilities  and  authorities  between 
the  two  entities. 

(B)  Board  order  issued  on  June  28. 

1991  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  approving 
the  comprehensive  revised  version  of 
the  Missoula  City-County  Air  Pollution 
Control  Program. 

(C)  Board  order  issued  on  March  20. 

1992  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  approving 
the  amendments  to  Missoula  City- 
County  Air  Pollution  Control  Program 
Rule  1401,  concerning  the  use  of 
approved  liquid  de-icer,  and  Rule  1428, 
concerning  pellet  stoves. 

(D)  Missoula  County  Rule  1401  (7). 
effective  June  28.  1991,  which  addresses 
sanding  and  chip  sealing  standards  and 
street  sweeping  and  flushing 
requirements. 


(E)  Missoula  County  Rule  1401  (9), 
effective  March  20. 1992.  which 
addresses  liquid  de-icer  requirements. 

(F)  Missoula  County  Rule  1428. 
effective  June  28. 1991.  with  revisions  to 
sections  (2)(l)-(p).  (4)(a)(i).  and  (4)(c)(vi) 
of  Rule  1428.  effective  March  20, 1992, 
which  addresses  requirements  for  solid 
fuel  burning  devices. 

(G)  Missoula  County  Rule  1310  (3). 
effective  June  28.  1991.  which  addresses 
prescribed  wildland  open  burning. 

(H)  Other  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
effective  June  28.  1991.  as  follows: 
Chapter  I.  Short  Title;  Chapter  II. 
Declaration  of  Policy  and  Purpose; 
Chapter  III.  Authorities  for  Program; 
Chapter  IV.  Administration;  Chapter  V. 
Control  Board.  Meetings-Duties-Powers; 
Chapter  VI.  Air  Quality  Staff;  Chapter 
VII.  Air  Pollution  Control  Advisory 
Council;  Chapter  VIII.  Inspections; 
Chapter  IX.,  Subchapter  7  General 
Provisions;  Chapter  IX..  Subchapter  14, 
Emission  Standards.  Rules  1401. 1402, 
1403,  1404,  1406  (with  amendments 
effective  March  20.  1992),  1411,  1419, 
1425,  and  1426;  Chapter  XI. 
Enforcement,  Judicial  Review  and 
Hearings;  Chapter  XII.  Criminal 
Penalties;  Chapter  XIII.  Civil  Penalties; 
Chapter  XIV.  Non-Compliance 
Penalties;  Chapter  XV.  Separability 
Clause;  Chapter  XVI.  Amendments  and 
Revisions;  Chapter  XVII.  Limitations, 
and  Appendix  A.  Maps. 

(ii)  Additional  material. 

(A)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #2303-M.  with  a  final 
modification  date  of  March  20,  1992,  for 
Louisiana-Pacific  Corporation's  particle 
board  manufacturing  facility. 

(B)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #2589-M.  with  a  final 
modification  date  of  January  23,  1992, 
for  Stone  Container  Corporation's  pulp 
and  paper  mill  facility. 

(C)  Federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover. 

|FR  Doc.  94-1061  Filed  1-14-94;  8;45  am) 
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40  CFR  Part  52 

[MD29-1-6195;  FRL-482&-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Technical  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correcting  amendments. 
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SUMMARY:  This  document  serves  to 
correct  the  duplicate  numbering  of 
paragraphs  found  in  the  Identification  of 
Plan  Section  of  the  Maryland  State 
Implementation  Plan  (SIP).  This 
technical  correction  is  necessary  so  as  to 
assign  an  individual  paragraph  number 
for  d  SIP  revision  approved  by  EPA  on 
May  in,  1990. 

EFFECTIVE  DATE:  This  rule  will  becofhe 
effective  on  February  17,  1994.  J 

ADDRESSES:  Copies  of  the  docunjwrfs 
relevant  to  this  action  are  avail<ft)le  for 
public  inspection  during  nor 
business  hours  at  the  Air,  R9dia\ion, 
and  Toxics  Division,  U.S./  V_ 

Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107; 
Public  Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford.  (215)  597-1325. 
SUPPLEMENTARY  INFORMATION:  On  May 
16.  1990  (55  FR  20269).  EPA  approved 


a  revision  submitted  by  Maryland 
consisting  of  a  bubble  for  the  American 
Cyanamid  plant  in  Havre  de  Grace. 
EPA's  approval  action  was  incorporated 
by  reference  (IBR'd)  into  the 
Identification  of  Plan  section  (40  CFR 
52.1070)  of  the  federally-approved 
Maryland  SIP,  and  was  assigned 
paracraph  §52.1070(c)(87). 

Subsequently,  it  was  discovered  that 
40  CFR  52.1070(c)(87)  had  already  been 
assigned  to  a  prior  EPA  approval  action 
of  a  revision  to  the  Maryland  SIP. 
Accordingly,  an  editorial  note  was 
published  in  paragraph  §  52.1070(c)(87), 
explaining  that  EPA  will  correctly 
redesignate  in  a  future  notice  the  (c)(87) 
paragraph  describing  EPA's  approval  of 
the  American  Cyanamid  bubble.  By  this 
action.  EPA  redesignates  the  IBR 
paragraph  associated  with  the  May  16, 
1990  approval  action  as 
§52.1070(c)(91). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 


by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone,  ^ 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  4, 1994. 
'  Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52.  subpart  V  of  chapter 
I.  title  40  is  amended  as  follows: 

PART  52— [AMENDED]        '      -^,-^ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland  ^ 

2.  Section  52.1070  is  amended  by 
redesignating  the  second  paragraph 
currently  identified»as  (c)(87)  as 
paragraph  (c)(91). 

[FR  Doc.  94-1060  Filed  1-14-94;  8:45  ami 
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is  section  of  the  FEDERAL  REGISTER 
ntains  notices  to  the  public  of  the  proposed 
uance  of  nies  and  regulations.  Tfie 
rpose  of  these  notices  a  to  give  interested 
rsons  an  opportunity  to  parttcipate  in  tf>e 
e  making  ^rior  to  the  adoption  of  ttw  final 
es. 


comments  should  be  sent  to  Donald  P. 
Cleary  at  the  address  given  below. 

FCW  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Cleary.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  Telephone:  (301)  492-3936. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  regional  meetings  is  to 
gain  the  views  of  the  States  and  other 
interested  parties  on  how  the  NRC 
should  treat  need  for  generating 
capacity  and  alternative  energy  sources 
in  its  final  rule  on  the  environmental 
review  for  renewal  of  nuclear  power 
plant  operating  licenses.  The  NRC 
published  in  the  Federal  Register 
proposed  amendments  to  its 
environmental  protection  regulations, 
10  CFR  part  51,  which  would  establish 
new  requirements  for  the  environmental 
review  of  applications  to  renew 
operating  licenses  for  nuclear  power 
plants  (September  17.  1991;  56  FH 
47016).  ConcurreTllT>?>lhe  NRC 
published  NUREG-14a7.  a  draft  Generic 
Environmental  ^mpac^istatement  (GEIS) 
that  contain«d-tfe^«lralyses  which  the 
NRC  proposed  to  cddify  in  part  51.  The 
public  comment  perioq  on  the  proposed 
rule,  the  GEIS,  and  othAr  related 
documents  closed  on  March  17, 1992.  In 
commenting  on^the  proposed  rule  and 
the  draft  GEI^Ta  number  of  States 
expressed /dissatisfaction  with  the 
treatmeijt-'of  need  for  generating 
capacity,  and  alternative  energy  sources. 
The  States'  concerns  involve  provisions 
Qff  the  proposed  rule  that  the  States  see 
ks  being  in  conflict  with  the  traditional 
/authority  of  the  States  to  regulate 


JCLEAR  REGULATORY 
3MMISS10N 

I  CFR  Part  51 
IH  3150-AD94] 

ivironmental  R«vtew  for  Renmral  of 
perating  Ucanses:  Public  Meeting 

iENCY:  Nuclear  Regulatory 

snunission. 

mON:  Notice  of  public  meeting. 

JMMARY:  The  Nuclear  Regulatory 
Dmmission  (NRC)  is  announcing 
^ional  meetings  to  discuss  options  for 
idressing  certain  concerns  expressed 
f  a  number  of  States  in  comrAents 
ibmitted  to  the  NRC  on  the  proposed 
lie  on  the  environmental  review 
tquired  for  renewal  of  nuclear  power 
lant  operating  licenses.  The  concerns 
lat  will  be  addressed  involve 
revisions  of  the  proposed  rule  that  the 
tates  see  as  being  in  conflict  with  the 
aditional  authority  of  the  States  to 
igulate  electrical  utilities  with  respect 
I  questions  of  need,  reliability,  cost, 
isource  options,  and  other  non-safety 
spects  of  nuclear  power  generation, 
he  minutes  will  be  transcribed  by  .a 
ourt  recorder  in  all  regional  meetings. 

ATES:  The  dates  of  the  regional  

leetings  are:  Rockville,  MD,  February  9,/  electrical  utilities  with  respect  to 
994;  Rosemont.  IL,  February  15, 1994;       questions  of  need,  reliability,  cost, 
iiicopee,  MA.  February  17, 1994.  \     resource  options,  and  other  non-safety 

arties  interested  in  participating  in  a     y   aspects  of  nuclear  power  generation, 
anel  should  contact  Donald  P.  Cleary     \jhe  Commission  instructed  the  NRC 
o  later  than  January  28, 1994.  Written        ^gff  to  develop  options  for  responding 
omments  on  the  matters  covered  in  the     {^  [hese  State  concerns.  In  developing 


taff  pap>er  and  the  meetings  that  are 
Bceived  by  March  4, 1994  will  be 
onsidered  along  with  conmients  made 
luring  the  meetings.  Comments 
eceived  after  this  date  will  be  ' 

onsidered  if  it  is  practical  to  do  so. 
.ODRESSES:  The  meetings  will  be  held  at 
he  following  locations:  The  Holiday 
nn,  Crowne  Plaza,  1750  Rockville  Pike, 
lockville,  MD  20852;  The  HoUday  Inn, 
)'Hare,  5440  North  River  Road, 
fosemont,  IL  60018;  The  Comfort  Inn  at 
he  Parwick  Centre,  450  Memorial 
)rive.  Chicopee,  MA  01020.  Written 


tjhe  options  the  staff  is  to  solicit  the 
iriews  of  the  States. 
f  The  staff  is  soliciting  the  views  of  the 
States  through  four  regional  meetings 
and  a  request  for  written  comments.  To 
facilitate  discussions  with  the  States  the 
staff  has  prepared  a  paper,  "Addressing 
the  Concerns  of  States  and  Others 
Regarding  the  Role  of  Need  for 
Generating  Capacity,  Alternative  Energy 
Sources,  Utility  Costs,  and  Cost-Benefit 
Analysis  in  NRC  Environmental 
Reviews  for  Relicensing  Nuclear  Power 
Plants:  An  NRC  Staff  Discussion  Paper," 


which  may  be  either  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20037,  or  obtained  from  Donald  P. 
Cleary  at  the  address  provided  above. 

Each  meeting  will  be  conducted  in  a 
panel  format  with  panelists  representing 
those  States  that  submitted  comments 
on  the  treatment  of  need  for  generating 
capacity  and  alternative  energy  sources, 
other  interested  States,  electric  utilities, 
the  NRC,  and  interest  groups  concerned 
with  the  economic  regulation  of  electric 
utilities.  All  interested  persons  are 
invited  to  attend  as  observers  and  time 
will  be  scheduled  to  take  questions  and 
comments  from  the  floor.  The  meeting 
minutes  will  be  transcribed  by  a  court 
reporter.  Written  comments  on  the 
matters  covered  in  the  staff  paper  and 
the  meetings  are  invited.  The  public 
comment  period  will  close  on  March  4, 
1994. 

Each  meeting  will  begin  at  10  a.m. 
and,  with  a  1  hour  lunch  break,  will 
continue  until  5  p.m.  if  participation 
warrants.  Registration  will  be  conducted 
one-half  hour  prior  to  the  meeting. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director.  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  94-1095  Filed  1-14-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  211 

[Docket  No.  92N-0314] 

Tamper-Evident  Packaging 
Requirements  for  Over-The-Counter 
Human  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  tamper-resistant  packaging 
requirements  to  require  that  all  over-the- 
counter  (OTC)  human  drug  products 
marketed  in  two-piece,  hard  gelatin 
capsules  be  sealed.  This  proposal 
follows  continuing  tampering  incidents 
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involving  two-piece,  hard  gelatin 
capsules.  The  agency  is  also  proposing 
?       a  change  in  terminology  throughout  its 
regulatory  program  from  "tamper- 
resistant"  to  "tamper-evident."  In 
addition,  FDA  is  soliciting  comments  on 
whether  additional  regulatory  changes, 
such  as  packaging  performance 
standards,  may  be  necessary.  These 
proposed  amendments  are  part  of  the 
agency's  continuing  review  of  the 
potential  public  health  threat  posed  by 
product  tampering  and  are  meant  to 
address  specific  vulnerabilities  in  the 
OTC  drug  market  and  to  improve 
consumer  protection. 
DATES:  Written  comments  by  March  21. 
1994.  FDA  proposes  that  any  final  rule 
that  may  issue  based  on  this  proposal 
have  an  initial  effective  date  of  1  year 
after  its  date  of  publication  in  the 
Federal  Register.  All  OTC  drug 
products  marketed  in  two-piece,  hard 
gelatin  capsules  that  are  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
on  or  after  this  date  must  be  sealed 
according  to  the  requirements  of  the 
final  rule.  In  addition,  FDA  proposes  a 
retail  level  effective  date  of  2  years  after 
the  date  of  publication  of  a  final  rule  in 
the  Federal  Register.  All  two-piece, 
hard  gelatin  capsules  subject  to  the  final 
rule,  including  products  held  for  sale  at 
the  retail  level,  must  be  sealed  in 
compliance  with  these  requirements  by 
this  date  or  be  subject  to  regulatory 
action.  FDA  also  proposes  that  any 
labeling  changes  necessary  to  reflect  the 
adoption  of  "tamper  evident" 
terminology  be  made  effective  2  years 
after  the  date  of  publication  of  a  final 
rule  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  P.  Muller,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855,  301- 
295-8049. 
SUPPLEMENTARY  INFORMATION:    '' 

I.  Background 

FDA  is  proposing  to  amend  its 
tamper-resistant  packaging  regulation 
for  OTC  drug  products  in  §  211.132  (21 
CFR  211.132).  The  regulation  requires 
,  that  all  OTC  drug  products  (except 
dermatologies,  dentifrices,  insulin,  and 
throat  lozenges)  be  in  packaging 
designed  to  provide  consumers  with 
visible  evidence  of  any  tampering  that 
has  occurred.  FDA  first  adopted  these 
requirements  in  1982  to  respond  to  the 


public  health  emergency  in  which  seven 
persons  in  the  Chicago  area  died  after 
taking  cyanide-laced  Extra-Strength 
Tylenol  capsules  (47  FR  50442, 
November  5, 1982).  Investigations 
showed  that  the  cyanide  had  been 
intentionally  introduced  into  the 
capsules  after  they  had  reached  the 
retail  shelf.  Although  the  product's 
packaging  met  all  FDA  requirements  at 
the  time,  it  was  not  designed  so  that 
tampering  would  leave  visible  evidence. 
The  poisoning  fatalities  illustrated  the 
risk  that  consumers  of  OTC  drugs  faced 
without  such  protective  packaging.  FDA 
met  with  industry  experts  to  explore 
ways  to  reduce  this  risk  and  to  develop 
specific  recommendations  for  OTC  drug 
packaging  designs  that  would  make 
malicious  tampering  more  obvious. 
These  recommendations  formed  the 
basis  of  the  agency's  initial  regulatory 
approach. 

The  1982  regulation  required  that 
most  OTC  drug  products  be  packaged  in 
a  tamper-resistant  package,  which  was 
defined  in  §  211.132(b)  as  packaging 
having  an  indicator  or  a  b^ier  to  entry 
that  could  reasonably  be  expected  to 
provide  visible  evidence  to  consumers 
that  tamp>ering  had  occurred.  In 
addition  to  meeting  this  general 
standard,  §  211.132(b)  required  that  the 
tamper-resistant  feature  he  distinctive 
by  design  or  use  a  barrier  to  entry  that 
employed  an  identifying  characteristic 
such  as  a  logo.  The  regulation  further 
required  that  OTC  product  labeling  alert 
consumers  to  the  specific  packaging 
feature  being  employed  (§  211.132(c)). 
All  requirements  of  this  regulation  were 
in  effect  by  February  6,  1984. 

FDA  continued  to  monitor  the 
effectiveness  of  its  regulatory  program 
and  found  that,  while  the  program  had 
resulted  in  significant  improvements  in 

Erotecting  consumers  from  tampering 
arm,  OTC  products  marketed  in  two- 
piece,  hard  gelatin  capsules  remained 
vulnerable  to  malicious  tampering.  In 
fact,  all  knowrn  fatalities  from 
contaminated  OTC  drugs,  including 
three  deaths  in  1986 — 4  years  after  the 
tamper-resistant  packaging  requirements 
were  first  imposed — were  associated 
with  this  dosage  form. 

Recognizing  the  persistent 
vuhierability  of  the  hard  capsule,  the 
agency  amended  its  tamper-resistant 
packaging  regulation  in  the  Federal 
Register  of  February  2, 1989  (54  FR 
5227),  to  require  that  OTC  products 
marketed  in  two-piece,  hard  gelatin 
capsules  be  packaged  using  at  least  two 
tamper-resistant  features,  unless  the 
capsules  were  sealed  using  a  tamper- 
resistant  technology  (§  211.132(b)(1)  and 
(b)(2)).  FDA  concluded  that  an, 
additional  packaging  feature  would 


reduce  the  dangers  posed  by  OTC  drug 
tampering  by  making  it  more  likely  that 
the  consumer  would  see  signs  of 
tampering  when  it  occurred.  This 
requirement  went  into  effect  on 
February  2, 1990. 

Even  with  this  extra  level  of 
regulatory  protection,  two-piece,  hard 
gelatin  capsules  remain  vulnerable  to 
malicious  tampering  and  have  been 
implicated  in  the  latest  fatalities.  In 
February  1991,  two  persons  in  the  State 
of  Washington  died  and  another  became 
gravely  ill  after  ingesting  counterfeit 
Sudafed  capsules  contaminated  with 
cyanide.  The  capsules  had  been 
packaged  using  a  number  of  tamper- 
resistant  packaging  features  that  met 
FDA  requirements.  The  tampering  was 
crudely  done  and  left  obvious  signs: 
while  both  the  counterfeit  product  and 
the  Sudafed  product  were  in  two-piece, 
hard  gelatin  capsules,  the  counterfeit 
capsules  were  larger  than  the  legitimate 
Sudafed  capsules,  lacked  the  company 
logo  and  "Sudafed"  imprint,  and  lacked 
the  blue  gelatin  band  found  on  Sudafed 
capsules.  In  addition,  the  foil  backing 
on  the  package's  blister  card  had  been 
cut,  and  lot  numbers  on  the  blister  card 
did  not  match  those  on  the  carton.  The 
contaminated  capsules  also  contained  a 
yellowish  powder,  rather  than  the  white 
granules  contained  in  Sudafed  capsules. 

The  Sudafed  package  and  dosage  form 
met  FDA's  tamper- resistant  standard, 
providing  visible  signs  of  tampering  that 
were  both  numerous  and  conspicuous. 
The  fact  that  physical  hiarm  from  the 
tampering  nonetheless  occurred  was  of 
concern,  and  illustrated  the  need  for  a 
renewed  focus  on  consumer  education 
and  involvement  in  the  effectiven^s  of 
tamper-resistant  or  tampef-evident 
packaging.  In  response  to  this  most 
recent  incident,  the  agency  convened  a 
task  force  to  review  existing  regulatory 
strategies  and  to  consider  what  further 
steps  could  be  taken.  The  task  force  also 
considered  information  provided  by 
outside  experts,  including  packaging 
scientists  and  representatives  of  drug 
manufacturing  trade  associations.  A 
number  of  options  were  discussed, 
including  banning  the  use  of  two-piece, 
hard  gelatin  capsules  for  OTC  drug 
products  or  restricting  their  availability 
by  requiring  that  they  he  kept  behind 
the  pharmacy  counter.  These 
discussions  balanced  the  value  of  the 
hard  capsule  dosage  form  to  consumers 
against  its  continued  vulnerability  to 
malicious  tampering.  Memoranda  from 
these  discussions  are  on  display  in  the 
Dockets  Management  Branch  (address 
above)  and  are  available  for  inspection 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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During  these  discussions,  FDA  gave 
serious  consideration  to  banning  the  use 
of  two-piece,  hard  gelatin  capsules,  but 
has  tentatively  concluded  that  such 
capsules  should  remain  available  for 
several  reasons.  First,  FDA  believes  that 
banning  hard  gelatin  capsules  because 
they  have  been  associated  with 
tampering  may  give  consumers  a  false 
sense  of  seciirity  that  tampering  with 
other  dosage  forms  could  no  longer 
occur.  Second,  FDA  believes  that  a  ban 
would  deprive  the  public  of  a  useful 
dosage  form.  The  Nonprescription  Drug 
Manufacturers  Association  (NDMA) » 
indicated  that  the  two-piece,  hard 
gelatin  capsule  can  have  certain  features 
not  provided  by  other  dosage  forms  that 
are  currently  available.  For  example, 
many  consumers  prefer  to  take  capsules, 
fmding  them  easiest  to  swallow.  In 
addition,  some  medications  can  only  be 
formulated  in  the  capsule  dosage  form, 
due  to  detrimental  effects  on  active 
ingredients  from  tableting  or  other 
formulation  processes.  Hard^elatin 
capsules  also  may  contain  feWer 
inactive  ingredients,  which  can  cause 
allergic  reactions  in  some  individuals, 
than  some  tablet  and  oral  liquid 
formulations.  Moreover,  the  hard  gelatin 
capsule  dosage  form  is  sometimes 
necessary  to  deliver  timed-release 
medications.  Given  the  potential 
benefits  of  capsules,  FDA  believes  that, 
at  this  time,  it  is  appropriate  to  seek  to 
decrease  the  risks  posed  by  product 
tampering  through  means  other  than 
banning  two-piece,  hard  gelatin 
capsules. 

This  proposed  rule  is  based  on 
investigations  and  discussions 
surrounding  the  1991  tampering 
fatalities,  as  well  as  FDA's  ongoing 
review  of  the  public  health  threat  from 
OTC  drug  product  tampering.  The 
proposal  suggests  some  specific 
regulatory  measures  for  reducing  the 
potential  for  tampering  with  the 
vulnerable  hard  capsule  dosage  form.  It 
also  presents  additional  ideas  for 
improving  the  effectiveness  of  current 
policies  directed  against  product 
tampering  and  invites  public  discussion 
and  comment  on  these  ideas.  By 
proposing  the  regulatory  changes  and 
encouraging  a  dialogue  on  the  subject  of 
improving  anti-tampering  measures  and 
involvement  of  the  consumer,  the 
agency  hopes  to  increase  protection  of 
the  public  against  malicious  tampering. 


•  The  NDMA  position  statement  entitled  "The 
Sale  of  OTC  Medicines  in  Capsule  Form  Should  Not 
Be  Banned  or  Restricted"  is  on  display  in  the 
Dockets  Management  Branch  (address  above)  and  is 
available  for  inspection  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


A.  Description  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  its 
tamper-resistant  packaging  regulation  to 
decrease  the  potential  for  harm  from 
tampering  involving  two-piece,  hard 
gelatin  capsules.  FDA  also  proposes  to 
take  certain  steps  to  focus  the  attention 
of  all  parties  on  the  need  to  make 
consumers  aware  of  the  special 
packaging  features  that  indicate  that 
tampering  has  occurred.  The  proposed 
changes  complement  a  number  of  other 
actions  that  FDA  is  taking  both  to 
improve  consumer  awareness  and  to 
encourage  the  development  of  better 
packaging  technologies. 

One  proposed  change  would  amend 
the  current  regulation  that  establishes 
specific  requirements  for  OTC  products 
marketed  in  two-piece,  hard  gelatin 
capsules.  As  noted,  this  dosage  form  has 
been  subject  to  the  most  serious 
tampering  incidents  over  the  years.  The 
regulation  now  requires  that  these 
products  be  packaged  using  a  minimum 
of  two  tamper-resistant  packaging 
features,  unless  the  capsules  are  sealed 
by  a  tamper-resistant  technology,  in 
which  case,  one  packaging  feature  is 
sufficient  (§  211.132(b)(1)  and  (b)(2)). 
Proposed  revisions  to  §  211.132(b)(2) 
would  require  that  any  OTC  drug 
product  marketed  in  a  two-piece,  hard 
gelatin  capsule  be  sealed  using  a 
technology  that  would  provide  evidence 
that  the  capsule  has  been  tampered  with 
after  filling.  (Some  capsule  sealing 
technologies  are  described  in  FDA's 
Compliance  Policy  Guide  7132a.l7.  ^ ) 
The  proposed  rule  would  no  longer 
require  that  such  products  be  packaged 
in  a  container  with  two  tamper-resistant 
packaging  features.  The  proposed  rule 
would  require  that  the  sealed  capsules 
be  in  packaging  employing  a  minimum 
of  one  tamper-resistant  feature,  the 
requirement  that  applies  to  all  other 
affected  OTC  dosage  forms.  The  agency 
believes  that  requiring  OTC  capsules  to 
be  sealed  may  decrease  the  likelihood 
that  successful  product  tampering  will 
occur  with  this  dosage  form.  This 
proposed  change  would  not  apply  to 
one-piece,  soft  gelatin  capsules,  also 
known  as  soft  gels.  FDA  specifically 
requests  comments  on  whether  the 
proposed  requirement  to  seal  all  two- 
piece,  hard  gelatin  capsules  would 
adversely  affect  any  patient  population 
or  specific  drug  entity  or  drug  class. 

The  agency  is  also  proposing  that  the 
term  used  to  describe  the  packaging 
requirements  be  changed  from  "tamper- 


» Compliance  Policy  Guide  71 32a.  17  is  available 
from  the  National  Technical  Information  Service 
(NTIS).  United  States  Department  of  Commerce. 
5285  Port  Royal  Rd..  Springfield.  VA  22161.  703- 
487-4650. 


resistant"  to  "tamper-evident."  FDA 
believes  that  the  term  "tamper-evident" 
more  accurately  describes  the  role  of 
packaging  in  reducing  the  likelihood  of 
harm  from  tampering,  and  emphasizes 
the  necessity  of  consumer  involvement 
in  the  effectiveness  of  any  packaging 
system  designed  to  meet  the 
requirements  of  the  regulation. 

"The  change  in  terminology  is 
intended  to  underscore  the  view  that  no 
package  design  is  tamper-proof.  The 
packaging  of  the  Sudafed  capsules  did 
not  prevent  the  1991  tampering 
incidents,  although  it  met  FDA 
requirements  and  the  evidence  of 
tampering  was  strikingly  visible.  The 
proposed  adoption  of  "tamper-evident" 
terminology  should  remind  all  parties 
that  the  success  of  these  regulatory 
initiatives  depends  significantly  on 
consumer  vigilance.  The  proposed  rule 
would  also  revise  §  211.132(c)  to  clarif>- 
the  requirements  for  the  tamper-evident 
packaging  labeling  statement.  By 
alerting  consumers  to  the  particular 
tamper-evident  packaging  features  uset^ 
the  labeling  statement  plays  a  crucial 
role  in  the  effectiveness  of  any  tamper- 
evident  packaging  system.  Consumers 
who  are  alerted  and  aware  of  all 
packaging  features  used  are  in  the  best 
position  to  detect  the  evidence  of 
tampering  that  the  package  has  been 
designed  to  provide. 

Current  §  211.132(c)  states  that  each 
retail  package  "•  •  *  is  required^to  bear 
a  statement  that  is  prominently  placed 
so  that  consumers  are  alerted  to  the 
specific  tamper-resistant  feature  of  the 
package."  Some  firms  have  interpreted 
this  as  requiring  the  labeling  statement 
to  refer  only  to  tamper-evident  features 
on  the  external  package.  Proposed 
§  211.132(c)  would  clarify  that,  in  order 
to  alert  consumers  to  the  tamper-evident 
packaging  features  used,  the  labeling 
statement  must  identify  all  packaging 
features  used  to  comply  with  proposed 
§  211.132(b)(1),  including  those  on  the 
secondary  package,  those  on  the 
immediate  container  or  closure,  and  any 
capsule  sealing  technologies  that  are 
employed  to  meet  the  requirements  of 
proposed  §  211.132(b)(2). 

Tne  proposed  rule  would  also  revise 
§  211.132(b)  and  (c)  to  remove  reference 
to  OTC  products  in  aerosol  containers, 
which  are  inherently  resistant  to 
tampering,  but  not  appropriately 
considered  in  a  discussion  of  tamper- 
evident  packaging. 

The  proposed  rule  would  also  amend 
§  211.132(a)  and  (b)  to  replace  the  term 
"throat  lozenge"  with  "lozenge."  FDA  is ' 
making  this  change  because  the  tamper- 
evident  packaging  requirements  should 
apply  to  all  lozenges,  not  just  throat 
lozenges.  The  agency  also  notes  that  the 


Federal  Register  /  Vol.  59,  No.  11  /  Tuesday.  January  18,  1994  /  Proposed  Rules  2545 


proposed  change  is  consistent  with 
earlier  tamper-resistant  packaging 
regulations  (see  48  FR  16658  at  16664, 
April  19. 1983). 

B.  Legal  Authority 

This  proposal  is  authorized  in  part  by 
sections  of  the  Federal  Food,  Drug,  and 
Cosn^etic  Act  (the  act)  concerning 
imposition  of  requirements  necessary  to 
asGure  th.it  drugs  meet  the  requirements 
of  the  act  for  identity,  strength,  quality, 
and  purity.  These  requirements  may  be 
imposed  as  current  good  manufacturing 
practice  under  section  501(a)(2)(B)  of 
the  act  (21  U.S.C.  351(a)(2)(B))  and  in 
aid  of  otlier  statutory  requirements 
relating  to  product  safety  and  integrity. 
(See,  e.g..  21  U.S.C.  351(b)  and  (c)  and 
section  701  (21  U.S.C.  371(a))  of  the  act.) 
This  statutory  authorization  permits 
promulgation  of  requirements  for 
container  and  package  design  that 
provide  protection  against  intention?! 
product  adulteration  by  means  of 
tampering. 

Promulgating  requirements  for 
labeling  statements  alerting  drug 
product  consiuners  to  tamper-evident 
features  is  authorized  under  the 
adulteration  provisions  in  section  501 
and  under  the  provisions  in  sections 
502  and  201(n)  of  the  act  (21  U.S.C. 
352(c)  and  321(n)).  The  labeling 
statements  are  necessary  to  assure  the 
effectiveness  of  the  tamper-evident 
features;  without  such  statements  the 
products  would  be  adulterated.  In 
addition,  under  section  502(c)  of  the  act. 
products  are  mftbranded  if  statements 
required  under  other  authority  in  the  act 
are  omitted  from  the  products'  labeling. 
Moreover,  under  sections  201  (n)  and 
502(a)  of  the  act,  products  may  be 
misbranded  by  reason  of  the  omission  of 
material  facts  about  the  products,  such 
as  the  tamper-evident  features.  (See  47 
FR  50442  at  50447,  November  5. 1982, 
for  additional  discussion  of  the  legal 
authority  for  requirements  related  to 
drug  product  tampering.) 

II.  Other  Consumer  Protection 
Initiatives 

A.  Consumer  Education 

The  1991  tampering  fatalities  made 
clear  that  the  OTC  drug  supply  is  still 
vulnerable  to  malicious  tampering.  As 
noted,  FDA's  deliberations  following 
these  fatalities  focused  on  reevaluating 
current  strategies  to  reduce  the 
likelihood  of  harm  from  tampering  and 
looking  at  the  role  that  FDA,  industry, 
and  consumers  play  in  their  success  or 
failure.  While  the  agency  will  consider 
whether  additional  changes  to  the 
regulations  may  be  needed  to  reduce  the 
risks  posed  by  product  tampering,  FDA 


believes  that  further  initiatives  will 
increasingly  focus  on  consumer 
education  and  involvement. 

FDA  has  already  taken  steps  to  inform 
consumers  about  the  need  to  be  alert  for 
drug  product  tampering.  FDA  has 
woi^ed  closely  with  NDMA  to  develop 
and  disseminate  public  service 
announcements  about  tampering.  These 
are  being  provided  to  general  circulation 
magazines  and  other  publications.  In 
addition,  the  October  1991  issue  of  FDA 
Con.vumer  contained  an  article  entitled 
"Look  Twice,"  which  explains  the 
danger  posed  by  drug  product 
tampering  and  the  need  for  consumer 
vigilance.  Similar  information  appears 
in  materials  cosponsored  by  FDA  and 
NDMA  including  a  brochure  called 
"Buying  Medicine?:  Stop,  Look,  Look 
Again"  and  a  video  and  audio  tape  on 
product  tampering  entitled  "Take  A 
Look,"  which  has  been  distributed  to 
the  media.  FDA  is  also  considering 
sponsoring  workshops  around  the 
country  to  inform  the  public  about 
tamper-evident  packaging  and  the  safety 
of  the  OTC  drug  supply.  FDA  solicits 
comments  and  suggestions  from  the 
public  on  ways  to  improve  this 
educational  campaign. 

B.  Research  Into  Consumer  Behavior 

The  regulatory  strategies  FDA  has 
adopted  have  been  based  on  certain 
assumptions  about  how  consumers 
behave  when  buying  and  taking  their 
OTC  drug  products.  To  choose  the  most 
effective  measures  to  enable  consumers 
to  detect  tampering,  it  is  necessary  to 
have  more  and  better  information  about 
how  consumers  select,  purchase,  and 
use  OTC  drug  products  and  how 
tamper-evident  packaging  and 
associated  labeling  affects  their 
behavior.  FDA  is  aware  of  some  research 
in  this  area,  including  studies  done  at 
Michigan  State  University,  Rutgers 
University,  and  other  academic 
institutionsi  Although  such  research  has 
provided  useful  starting  points  for 
discussions  of  tamper-evident 
packaging,  FDA  believes  that  further 
research  is  needed  to  permit  tlie  design 
of  more  effective  packaging  features  and 
educational  campaigns.  FDA  is 
interested  in  learning  more  about  any 
current  consumer  research  that  is 
relevant  to  the  concerns  of  this 
rulemaking.  FDA  is  also  willing  to  assist 
any  industry  group  or  other  interested 
party  in  the  design  and  development  of 
research  in  this  area. 

C.  Private  Initiatives 

As  noted,  the  agency  has  taken  several 
steps  to  encourage  the  use  of  safer 
packaging  technologies.  FDA  believes 
that  these  steps  can  be  complemented 


by  actions  of  drug  manufacturers  and 
other  interested  persons.  The  agency 
initiatives  in  1982avere  taken  with  the 
knowledge  that  certain  packaging 
technologies,  including,  for  example, 
film  wrappers,  blister  or  strip  packs,  and 
heat  shrink  bauds  or  wrappers,  were 
available  to  drug  manufacturers  to 
reduce  the  risk  of  tampering.  The 
agency  notes  that  few  new  technologies 
have  been  added  since  1982.  The  agency 
recognizes  that  no  package  is  tamper- 
proof  but  believes  that  there  are 
opportunities  for  innovations  and  for 
refinement  of  current  designs  to 
improve  consumer  protection.  FDA 
encourages  both  individual  and 
collective  efforts  in  the  OTC  drug  and 
packaging  industry  to  devise  better 
technologies. 

FDA  would  also  like  to  discuss  with 
the  drug  industry  and  other  interested 
persons  the  possibility  of  establishing 
performance  standards  for  tamper- 
evident  packaging.  Such  standards 
might  be  based  on  the  probability  that 
a  consumer  could  detect  evidence  of 
tampering  with  a  given  packaging 
design.  Compliance  with  the  standards 
might  be  measured  by  studying  the 
likelihood  that  a  consumer  would 
recognize  signs  of  tampering  within  a 
specified  amount  of  time.  Where  a 
packaging  feature  is  to  be  used  on  a 
product  targeted  to  or  frequently 
purchased  by  a  particular  group  of 
consumers,  such  as  the  elderly,  the  level 
of  recognition  might  be  determined 
using  a  representative  number  of  the 
particular  group. 

Developmg  performance  standards 
based,  in  part,  on  the  behavior  and 
reaction  of  consumers  to  product 
packaging  would  be  challenging.  FDA 
believes,  however,  that  it  is  not  an 
impossible  task,  and  suggests  that 
information  from  the  research  and 
development  of  package  design  from  a 
marketing  standpoint  might  be  useful. 
Furthermore,  the  agency  believes  that 
any  performance  standards  for  tamper- 
evident  packaging  should  be  based  on 
the  latest  behavioral  arid  technol/Igical 
information  available.  Such  stattiatlhe- 
art  standards  would  give  packaging 
engineers  and  manufacturer^  a 
benchmark  for  evaluating  particular 
package  designs,  and  would  provide  an 
incentive  to  improve  the  effectiveness  of 
tamper-evident  packaging  to  mirror 
technological  progress  in  the  field>The 
agency  invites  comments  on  the 
appropriateness  of  developing  and 
requiring  performance  standards  for 
tamper-evident  packaging. 

III.  Economic  Impact 

FDA  has  carefully  considered  the 
economic  impact  of  this  proposed  rule 
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id  has  determined  that  it  requires 
either  a  regulatory  impact  analysis,  as 
>ecified  by  Executive  Order  12291.  nor 
regulatory  flexibility  analysis,  as 
efined  in  the  Regulatory  Flexibility  Act 
'ub.  L.  96-354).  The  agency  believes 
lat  the  proposed  rule,  if  finalized, 
ould  generate  costs  that  are  well  below 
le  thresholds  that  would  signify  a 
ajor  rule..and  so  the  proposed  rule 
oes  not  require  a  regulatory  impact 
lalysis.  The  agency  also  finds  that  the 
roposed  rule  would  not  have  a 
gnificant  effect  on  a  substantial 
umber  of  small  entities,  and  therefore 
aes  not  require  a  regulatory  flexibility 
lalysis. 

Current  FDA  requirements  for  OTC 
rug  packaging  to  protect  the  public 
om  the  threat  of  product  tampering 
ive  been  in  place  since  1982.  This 
roposed  rule  would  not  change  the 
;ope  or  applicability  of  these 
quirements,  but  would  only  amend 
le  requirements  with  regard  to  one 
TC  drug  dosage  form  and  impose  a 
inor  labeling  change  that  would  affect 
iftain  products. 

This  proposed  rule  may  impose 
iditional  costs  on  manufacturers  who 
loose  to  market  their  OTC  drug 
roducts  in  two-piece,  hard  gelatin 
ipsules  instead  of  switching  to  a 
ifferent  dosage  form,  such  as  a  soft-gel 
•  liquid-gel  capsule,  or  a  caplet.  The 
roposed  rule  would  delete  the  current 
quirement  that  two-piece,  hard  gelatin 
ipsules  be  packaged  using  two  tamper- 
rident  features,  and  would  require 
istead  that  all  such  capsules  be  sealed 
id  packaged  using  at  least  one  tamper- 
ndent  feature.  FDA  believes  that 
ipsule  sealing  would  make  it  more 
ifficult  to  tamper  with  this  dosage  form 
ithout  leaving  visible  evidence,  and 
lat  any  costs  resulting  from  the  rule 
ould  be  small  compared  to  public 
jalth  benefits  from  this  added  measure 
"consumer  protection. 
The  number  of  two-piece,  hard  gelatin 
ipsule  OTC  products  sold  over  the  la§t 
w  years  has  declined  dramatically, 
ith  fewer  than  50  such  items  currently 
5ted  with  FDA.  A  '•"'-•  Tjy  of  those 
■oducts  indicates  that  from  75  percent 
90  percent  are  already  sealed  or 
)anded."  Thus,  FDA  is  aware  of  only 
small  number  of  OTC  products  still 
arketed  as  unsealed  two-piece,  hard 
tlatin  capsules.  Under  the  proposed 
lie,  the  few  firms  producing  these 
■oducts  would  have  to  choose  between 
curring  costs  for  reformulating  the 
•oduct  to  a  different  dosage  form  or 
stalling  machinery  needed  to  seal  the 
/o-piece,  hard  gelatin  capsules.  The 
fected  firms  would  not  face  substantial 
Ided  costs  for  lost  product  inventory 
)cause  the  proposed  rule  allows 


manufacturers  1  year  and  retailers  2 
years  after  the  date  of  publication  of  a 
final  rule  to  effect  the  changes. 

NDMA  estimates  that  the  approximate 
cost  of  a  capsule  sealing  or  banding 
machine  ranges  from  $150,000  to 
$250,000.  Assuming  FDA's  higher 
bound  estimate  that  only  25  percent  of 
the  50  listed,  two-piece,  hard  gelatin 
capsule  products  are  not  currently 
sealed  with  an  appropriate  technology, 
then  12  products  would  need  to  be 
sealed  or  banded.  If  only  one  new 
capsule  banding  machine  were  needed 
per  product,  the  total  cost  to  the 
industry  would  range  from  $1.8  million 
to  $3  million.  An  additional  cost  may 
occur  if  it  is  difficult  for  a  company  to 
integrate  the  sealing  equipment  into  its 
capsule  filling  line.  According  to 
NDMA,  some  companies  may  find  that 
this  problem  adds  an  extra  cost  of 
approximately  50  cents  to  80  cents  per 
1 ,000  capsules.  Nonetheless,  for  all  but 
the  smallest  product  lines,  these  costs 
would  be  a  modest  percentage  of  sales. 
The  proposed  rule  would  also  change 
regulatory  terminology  from  "tamper- 
resistant"  packaging  to  "tamper- 
evident"  packaging.  This  would  affect  a 
substantial  number  of  firms  because  it 
would  necessitate  a  labeling  change 
under  §  211.132(c)  for  all  OTC  products 
that  now  have  the  words  "tamper- 
resistant"  on  their  package.  A  small 
survey  conducted  by  FDA  found  that 
approximately  60  percent  of  OTC  drug 
product  labels  include  the  words 
"tamper-resistant."  The  remaining 
produti  labels  include  a  description  of 
tarn  per- resistant  packaging  features,  but 
do  not  specifically  use  the  words 
"tamper-resistant." 

In  1986,  NDMA  estimated  that  about 
70  percent  of  their  members'  435 
products,  excluding  private  labelers, 
were  affected  by  tamper-resistant 
packaging  regulations.  On  the 
assumption  that  there  were  three  shelf 
keeping  units  (SKU's)  per  product,  this 
amounted  to  about. 1,300  SKU's.  Based 
on  a  1986  survey  of  its  members,  NDMA 
had  reported  that  the  average  labeling 
change  cost  per  SKU  was  $3,000  to 
$4,000.  The  current  proposal,  however, 
would  require  a  much  simpler  label 
change  than  was  considered  in  that 
1986  survey.  Nonetheless,  if  the  cost  per 
SKU  were  assumed  to  be  about  $3,000, 
the  total  cost  of  changing  60  percent  of 
these  labels  would  be  approximately 
$2.3  million  (60  percent  x  1,300  x 
$3,000).  In  addition.  NDMA  provided  a 
preliminary  estimate  of  $5  million  for 
15  larger  private  labeling  companies. 
Sixty  percent  of  this  cost  amounts  to  $3 
million.  Thus,  the  potential  upper- 
bound  cost  imposed  by  the  proposed 


labeling  changes  may  amount  to  $5  to 
$6  million. 

The  actual  cost  of  the  labeling  change 
would  be  significantly  lessened  by 
FDA's  proposed  effective  date  for  the 
labeling  change,  which  would  give 
manufacturers  up  to  2  years  from  the 
date  of  publication  of  a  final  rule  to 
make  the  required  changes.  The  agency 
chose  this  timeframe  to  minimize  the 
burden  to  industry  of  converting  to 
"tamper-evident"  terminology,  based  on 
information  from  NDMA  that  most 
product  labels  are  routinely  reprinted 
within  an  18-  to  24-month  period.  Thus, 
although  FDA  does  not  know  the 
precise  number  of  OTC  product  labels 
that  are  normally  reprinted  within  a  2- 
year  period,  the  labeling  costs 
attributable  to  the  proposed  regulation 
would  be  minimal  for  most  firms  in  this 
industry'. 

To  summarize,  the  total  one-time 
costs  of  this  proposed  rule  would  be  the 
sum  of  the  approximately  $3  million  to 
seal  or  band  the  remaining  few  two- 
piece,  hard  gelatin  capsule  products  and 
the  minimal  costs  needed  to  change  the 
labeling  on  the  products  that  currently 
read  "tamper-resistant." 

In  addition  to  these  regulatory 
changes,  FDA  has  invited  comments  on 
other  initiatives  such  as  the 
development  of  better  consumer 
education  campaigns,  research  into 
consumer  behavior  with  regard  to  OTC 
packaging  and  tamper-evident 
packaging,  and  the  possibility  of 
developing  performance  standards  for 
tamper-evident  packaging.  Any  of  these 
programs,  if  adopted  as  regulatory 
requirements;  could  have  significant 
economic  importance.  Before 
promulgating  any  final  regulation, 
however,  FDA  intends  to  consider  all 
relevant  information  on  the  economic 
consequences  of  these  initiatives  and 
reasonable  alternatives.  The  agency 
solicits  public  comment  on  all  aspects 
of  both  the  costs  and  feasibility  of  all 
issues  raised  by  this  proposal,  especially 
with  respect  to  any  impact  on  affected 
small  businesses. 

rV.  Executive  Order  12612— Federalism 

Executive  Order  12612  requires  that 
Federal  agencies  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  significant  federalism 
implications.  FDA's  tamper-resistant 
packaging  regulations  were  issued  with 
the  intent  that  the  regulations  preempt' 
State  and  local  packaging  requirements 
that  are  not  identical  to  the  Federal 
requirements  in  all  respects  (47  FR 
50442  at  50447,  November  5, 1992).  The 
agency  believes  that  the  proposed 
changes  would  improve  safeguaxds-*Q. 
protect  consumers  from  tampering  of  all 
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ore  drug  products,  particularly  those 
marketed  as  two-piece,  hard  gelatin 
capsules,  and  that  the  amendments, 
therefore,  should  eliminate  the  need  for 
additional  action  at  the  State  or  local 
level.  FDA  invites  comments  on  the 
adequacy  of  the  proposed  amendments 
in  this  regard. 

V.  Enviromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
oimulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  21, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Vn.  Proposed  Effective  Dates 

FDA  proposes  that  any  final  rule 
based  on  the  proposed  requirement  that 
all  OTC  drug  products  marketed  as  two- 
piece,  hard  gelatin  capsules  be  sealed  be 
made  effective  1  year  after  its  date  of 
publication  in  the  Federal  Register.  All 
OTC  drug  products  marketed  as  two- 
piece,  hard  gelatin  capsules  that  are 
initially  introduced  or  initially 
delivered  for  introduction  into  intc^ate 
commerce  on  or  after  the  effective  date 
must  be  sealed  according  to  the 
requirements  of  the  final  rule  or  be 
subject  to  regulatory  action.  FDA  also 
proposes  a  retail  level  effective  date  for 
this  requirement  of  2  years  after  the  date 
of  publication  of  a  final  rule  in  the 
Federal  Register.  After  this  date,  all 
two-piece,  hard  gelatin  capsule  products 
held  for  sale  (including  stocks  in  retail 
stores)  must  be  sealed  according  to  the 
requirements  of  the  final  rule  or  be 
subject  to  regulatory  action. 

FDA  also  proposes  that  any  labeling 
changes  necessary  to  reflect  the 
adoption  of  "tamper-evident" 
terminology  be  made  within  2  years 
after  the  date  of  publication  of  a  final 
rule  in  the  Federal  Register.  Based  on 
information  from  industry,  FDA  expects 
that  most  products  subject  to  tamper- 
evident  packaging  requirements  will 
have  undergone  routine  labeling 
revisions  within  this  timeframe. 


List  of  Subiects  in  21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Ehrugs,  it  is  proposed  that 
21  CFR  part  211  be  amended  as  follows: 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  505,  506, 
507.  512.  701.  704  of  the  Federal  Food,  Drug, 
and  Cosinetic  Act  (21  U.S.C.  321.  351,  352, 
355,  356,  357.  360b,  371.  374). 

2.  Section  211.132  is  amended  by 
revising  the  section  heading,  by 
removing  in  paragraph  (a)  the  word 
"throat",  by  removing  in  paragraphs  (a) 
and  (d)(2)  the  words  "tamper-resistant" 
uid  adding  in  their  place  the  words 
"ramper-evident",  and  by  revising 
paragraphs  (b),  (c),  and  the  second 
sentence  in  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

S  211.132    Tsmper-evtdent  packaging 
requirements  for  over-tt>e-counter  (OTC) 
human  drug  products. 

*  •  •  •  • 

(b)  Requirements  for  tamper-evident 
package.  (1)  Each  manufacturer  and 
packer  who  packages  an  OTC  drug 
product  (except  a  dermatological, 
dentifrice,  insulin,  or  lozenge  product) 
for  retail  sale  shall  package  the  product 
in  a  tamper-evident  package,  if  this 
product  is  accessible  to  the  public  while 
held  for  sale.  A  tamper-evident  package 
is  one  having  one  or  more  indicators  or 
barriers  to  entry  which,  if  breached  or 
missing,  can  reasonably  be  expected  to 
provide  visible  evidence  to  consumers 
that  tampering  has  occurred.  To  reduce 
the  likelihood  of  successful  tampering 
and  to  increase  the  likelihood  that 
consumers  will  discover  if  a  product  has 
been  tampered  with,  the  package  is 
required  to  be  distinctive  by  design  or 
by  the  use  of  one  or  more  indicators  or 
barriers  to  entry  that  employ  an 
identifying  characteristic  (e.g.,  a  pattern, 
name,  registered  trademark,  logo,  or 
picture).  For  purposes  of  this  section, 
the  term  "distinctive  by  design"  means 
the  packaging  cannot  be  duplicated  with 
commonly  available  processes.  A 
tamper-evident  package  may  involve  an 
immediate-container  and  closure  system 
or  secondary-container  or  carton  system 
or  any  combination  of  systems  intended 
to  provide  a  visual  indication  of  package 
integrity.  The  tamper-evident  feature 


shall  be  designed  to  and  shall  remain 
intact  when  handled  in  a  reasonable 
marmer  during  manufacture, 
distribution,  and  retail  display. 

(2)  In  addition  to  the  tam{)er-evident 
packaging  feature  described  in 
paragraph  (b)(1)  of  this  section,  any  two- 
piece,  hard  gelatin  capsule  covered  by 
this  section  must  be  sealed  using  an 
acceptable  tamper-evident  technology. 

(c)  Labeling.  (1)  In  order  to  alert 
consumers  to  the  specific  tamper- 
evident  feature(s)  used,  each  retail 
package  of  an  OTC  drug  product 
covered  by  this  section  (except 
ammonia  inhalant  in  crushable  glass 
ampules  or  containers  of  compressed 
medical  oxygen)  is  required  to  bear  a 
statement  that: 

(i)  Identifies  all  tamper-evident 
feature(s)  and  any  capsule  sealing 
technologies  used  to  comply  with 
paragraph  (b)  of  this  section; 

(ii)  Is  prominently  placed  on  the 
package;  and 

(iii)  Is  so  placed  that  it  will  be 
unaffected  if  the  tamper-evident  feature 
of  the  package  is  breached  or  missing. 

(2)  If  the  tamper-evident  feature 
chosen  to  meet  the  requirements  in 
paragraph  (b)  of  this  section  uses  an 
identifying  characteristic,  that 
characteristic  is  required  to  be  referred 
to  in  the  labeling  statement.  For 
example,  the  labeling  statement  on  a 
bottle  with  a  shrink  band  could  say  "For 
your  protection,  this  bottle  has  an 
imprinted  seal  around  the  neck." 

(d)  •    •    *  A  request  for  an  exemption 
is  required  to  be  submitted  in  the  form 
of  a  citizen  petition  under  §  10.30  of  this 
chapter  and  should  be  clearly  identified 
on  the  envelope  a,s  a  "Request  for 
Exemption  from  the  Tamper-Evident 
Packaging  Rule."  *  *  • 

•  •  •  •  • 

Dated:  September  13, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[PR  Doc  94-1049  Filed  1-14-94;  8:45  am] 
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)EPARTMEMT  OF  THE  TREASURY 

3ureau  of  Alcohol.  Tobacco  and 
-irearms 

rr  CFR  Part  4 

NoUc«  No.  788;  Re:  Notice  Na  785, 
(3F020T] 

VN  1S12-AB22 

Muitistate  Appellations  of  Origin  for 
Contiguous  States 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 

ind  Fireanns  (ATE),  Department  of  the 

freasury. 

kCDON:  Reopening  of  comment  period. 

>UMMARY:  This  document  reopens  the 
i^mment  period  for  Notice  No.  785,  a 
lotice  of  proposed  rulemaking  (NPRM) 
3ublished  in  the  Federal  Register  on 
December  14. 1993  (58  FR  65295).  In 
Notice  No.  785,  the  Bureau  of  Alcohol. 
Fobacco,  and  Firearms  (ATF)  proposed 
0  amend  its  regulations  to  liberalize  the 
:«quirement8  for  using  a  multistate 
ippellation  of  origin  on  a  wine  label. 
rhe  current  regulations  provide  that  a 
wine  may  bear  a  multistate  appellation 
3f  origin  only  where  the  wine  is  in 
:onformance  with  the  laws  and 
regulations  governing  the  composition, 
method  of  manufacture,  and  designation 
of  wines  in  all  the  States  listed  in  the 
appellation.  The  proposed  amendment 
would  provide  an  exception  where  State 
laws  and  regulations  do  not  authorize 
the  use  of  a  multistate  appellation  of 
origin  which  includes  that  State  for 
wines  sold  within  its  boundaries. 

The  comment  period  is  being 
reopened  based  on  requests  from  two 
wine  industry  associations. 
DATES:  Written  comments  must  be 
received  on  or  before  March  21. 1994. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington  DC  20091-0221, 
Attn:  Notice  No.  785.  Comments  not 
exceeding  three  pages  may  be  submitted 
by  facsimile  transmission  to  (202)  927- 
8602. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  Washington,  IX:  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  14, 1993.  ATF 
published  Notice  No.  785.  soliciting 
comments  from  the  public  and  industry 
on  a  proposal  to  amend  27  CFR 
4.25a(d)(3)  to  make  it  more  practical  to 


use  a  multistate  appellation  of  origin  on 
a  wine  label.  This  proposal  was  based 
on  a  petition  by  StimsoD  Lane  Ltd..  a 
company  with  wineries  located  in 
Washington  and  California. 

ATF  has  received  written  requests 
from  the  Wine  Institute  and  the 
American  Vintners  Association  (AVA) 
for  additional  time  to  review  and 
analyze  the  issues  raised  in  this 
rulemaking  proceeding.  Since  the  Wine 
Institute  and  AVA  are  directly  impacted 
by  issues  raised  in  Notice  No.  785,  ATF 
believes  that  reopening  the  comment 
period  is  justified.  Therefore,  the 
comment  period  is  being  reopened  until 
March  21,  1994. 

Disclosure 

Copies  of  this  notice,  Notice  No.  785. 
and  any  written  comments  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Public 
Reading  Room,  room  6480.  650 
Massachusetts  Avenue,  Washington,  DC 
20226. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco, 
and  Firearms. 

Authority:  This  notice  i^  issued  under  the 
authority  in  27  U.S. C.  205. 

Signed:  January  11. 1994 
Daniel  R.  BUck. 
Acting  Director. 
[FR  Doc  94-1089  Filed  1-14-94:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28CFR  Partes 
(Order  No.  1839-94]^ 

Executive  Office  for  immigration 
Review,  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  Administrative  Law  Judges  in 
Cases  involving  Allegations  of 
Unlawful  Employment  of  Aliens  and 
Unfair  Immigration-Related 
Employment  Practices 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  28  CFR  part  68,  which  contains 
the  rules  of  practice  and  procedure  for 
administrative  hearings  conducted  to 
«nforce  sections  274A.  274B.  and  274C 
of  the  Immigration  and  Nationality  Act 
("INA").  Sections  274A  and  274B  were 
added  to  the  INA  by  the  Immigration 
Reform  and  Control  Act  of  1986 
("IRCA"),  and  were  amended  by  title  V 


of  the  Immigration  Act  of  1990 
("IMMACT"),  which  added  section 
274C  to  the  INA.  These  amendments  are 
necessary  to  bring  the  practices  and 
provisions  estabUshed  in  part  68  into 
conformity  with  the  provisions  of  the 
INA.  Specifically,  these  amendments 
will  clarify  the  amount  of  time  a  party 
has  to  appeal  to  the  United  States  Court 
of  Appeals  an  Administrative  Law 
Judge's  order  in  a  section  274A  or  a 
section  274C  proceeding. 
DATES:  Comments  must  be  received  by 
February  17,  1994. 
ADDRESSES:  Please  submit  written 
comments  to  Gerald  S.  Hurwitz, 
Counsel  to  the  Director.  Executive 
Office  for  Immigration  Review,  suite 
2400.  5107  Leesburg  Pike.  Falls  Church. 
Virginia  22041. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  suite  2400.  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041 (703) 305-0470. 
SUPPLEMENTAiPY  INFORMATION:  Sections 
274A.  274B,  and  274C  of  the  INA 
require  that  hearings  be  held  before 
Administrative  Law  Judges  in  cases 
involving  allegations  that  a  person  or  . 
other  entity  has: 

(1)  Hired,  or  recruited  or  referred  for 
a  fee,  for  employment  in  the  United 
States  an  alien  knowing  that  the  alien  is 
unauthorized  to  work  in  the  United 
States;  or  has  so  hired  or  referred  or 
recruited  for  a  fee,  any  individual  when 
the  hiring  person  or  entity  fails  to 
comply  with  the  employment  eligibility 
verification  requirements  (8  U.S.C. 
1324a(a)(l)); 

(2)  Continued  to  employ  an  alien  in 
the  United  States  knowing  that  the  alien 
is  or  has  become  unauthorized  with 
respect  to  such  employment  (8  U.S.C 
1324a(a)(2)): 

♦      (3)  Imposed,  in  the  hiring,  recruiting, 
or  referring  for  emplo^Tnent  of  any 
individual,  any  requirement  that  the 
individual  post  a  bond  or  security,  pay 
or  agree  to  pay  any  amount,  or 
otherwise  guarantee  or  indemnify 
against  any  potential  liability  under  8 
U.S.C.  1324a  for  unlawful  hiring, 
recruiting  or  referring  of  such  individual 
(8  U.S.C.  1324a(g)(l)); 

(4)  Engaged  in  unfair  immigration- 
related  employment  practices  (8  U.S.C. 
1324b);  or 

(5)  Knowingly  participated  in 
activities  involving  fraudulent  creation 
or  use  of  documents  for  the  purposes  of 
satisfying,  or  complying  with,  a 
requirement  of  the  INA  (8  U.S.C  1324c). 

On  November  24. 1987,  the 
Department  of  Justice  published  an 
interim  final  rule  establishing 
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administrative  practices  and  procedures 
to  implement  sections  274A  and  274B  of 
the  DMA.  52  FR  44972.  After  receiving 
comments,  the  Department  published 
the  final  rule  on  November  24, 1989.  54 
FR  48593.  That  rule  governed  all  cases 
properly  brought  before  an 
Administrative  Law  Judge  that  complied 
with  the  requirements  of  the  INA.  Then, 
on  November  28, 1990,  Congress 
enacted  the  Immigration  Act  of  1990. 
which  amended  sections  274A  and 
274B  of  the  INA,  and  added  section 
274C.  These  amendments  necessitated 
certain  revisions  to  the  practices  and 
procedures  established  by  part  68, 
which  were  set  forth  in  an  interim  rule 
with  request  for  comments,  published 
October  3. 1991.  56  FR  50049.  After 
receiving  comments,  the  Department 
published  the  final  rule  on  December  7. 
1992.  57  FR  57669.  The  final  rule, 
however,  did  not  distinguish  between 
the  time  the  Administrative  Law  Judge 
"enters"  an  order  and  the  time  an  order 
is  "issued".  This  distinction  is  critical 
in  clarifying  the  amount  of  time  a  party 
has  to  appeal  an  Administrative  Law 
Judge's  order  in  a  section  274A  or  a 
section  274C  proceeding  to  the  United 
States  Court  of  Appeals.  Based  upon 
experience  gained  by  the  Office  of  the 
Cliief  Administrative  Hearing  Officer  in 
implementing  the  hearing  procedures 
and  the  statutory  language  regarding  the 
Chief  Administrative  Hearing  Officer's 
review  authority  found  at  section 
274A(e)(7),  it  is  proposed  that  §  68.2 
paragraph  (i)  be  revised  to  reflect  the 
reference  made  to  the  definition  of 
"entry"  in  the  revised  definition  of 
"issued"  at  §68.2(k).  and  that  §68.2 
paragraph  (k)  be  amended  to  account  for 
the  thirty  (30)  days  the  Chief 
Administrative  Hearing  Officer  has  to 
modify  or  vacate  an  Administrative  Law 
Judge's  order  in  a  section  274A  or  274C 
proceeding  after  the  Administrative  Law 
Judge  enters  the  order.  5 

In  accordance  with  5  U.S.C.  605(bjr 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  consideml  to  be  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  it  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  section  6  of  E.O.  12612. 
The  Attorney  General  has  certified  to 
the  Office  of  Management  and  Budget 
that  these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.O.  12778. 

List  of  Subjects  in  28  CFR  Part  68 

Administrative  practice  and 
procedure,  Aliens,  Qtizenship  and 


naturalization.  Civil  rights, 
Discrimination  in  employment. 
Employment,  Equal  employment 
opportunity.  Immigration,  NationaUty, 
Non-discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  28  CFR 
part  68  be  amended  as  follows: 

PART  68-nULES  OF  PRACTICE  AND 
PROCEDURE  FOR  ADMINISTRATIVE 
HEARINGS  BEFORE  ADMINISTRATIVE 
LAW  JUDGES  IN  CASES  INVOLVING 
ALLEGATIONS  OF  UNLAWFUL 
EMPLOYMENT  OF  ALIENS  AND 
UNFAIR  IMMIGRATION-RELATED 
EMPLOYMENT  PRACTICES 

1.  The  authority  citation  for  part  68 
will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301.  554;  8  U.S.C 
1103, 1324a,  1324b,  and  1324c. 

2.  Section  68.2  paragraphs  (i)  and  (k) 
would  be  revised  to  read  as  follows: 

§68.2    Definitions. 

•  •        •        •        • 

(i)  Entry  as  used  in  section  274B(i)(l) 
of  the  INA  and  §  68.2(k)  means  the  date 
the  Administrative  Law  Judge  signs  the 
order; 

•  *        •        •        • 

(k)  Issued  as  used  in  section 
274A(e)(8)  and  section  274C(d)(5)  of  the 
INA  means  thirty  (30)  days  subsequent 
to  the  entry  of  an  order  or,  if  the  Chief 
Administrative  Hearing  Officer  vacates 
or  modifies  the  order,  the  date  the  Chief 
Administrative  Hearing  Officer  signs 
such  vacation  or  modification. 

Dated:  January  6,  1994. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  94-1039  Filed  1-14-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  75 

Drug  Free  Schools  and  Communities 
Act  Regional  Centers  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Waiver  of  a  rule. 

SUMMARY:  The  Department  proposes  to 
waive  the  rule  at  34  CFR  75.261  in  order 
to  extend  the  project  period  under  the 
Drug-Free  Schools  and  Communities 
Act  (DFSCA)  Regional  Centers  Program 
from  48  months  to  60  months.  This 
action  will  allow  services  under  this 
program  to  continue  uninterrupted,  and 


will  result  in  the  awarding  of  12-month 
continuation  awards  to  each  of  the  five 
existing  grantees,  using  fiscal  year  (FY) 
1994  funds. 

DATES:  Comments  must  be  received  by 
February  17, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Division  of  Drug-Free  Schools  and 
Communities,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  2123,  Washington,  DC,  20202- 
6439. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  C.  Light,  Division  of  Drug-Free 
Schools  and  Communities.  Telephone: 
(202)  401-1599.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Centers  Program  is  authorized 
by  sections  5111(a)(1)  and  5135  of  the 
DFSCA,  which  is  part  of  the  Elementary 
and  Secondary  Education  Act  (ESEA). 
Appropriations  for  the  Regional  Centers 
Program  were  authorized  through 
September  30;  1993  by  the  DFSCA. 
Section  414  of  the  General  Education 
Provisions  Act  (GEPA)  authorizes  an 
automatic  extension  of  the  DFSCA 
through  FY  1994  (September  30, 1994). 
The  Congress  is  considering 
reauthorization  of  the  DFSCA,  but  final 
action  on  the  reauthorization  is  not 
expected  until  late  in  FY  1994. 

In  FY  1990,  the  Department  awarded 
cooperative  agreements  for  five  Regional 
Centers  to  provide  training  6nd 
technical  assistance  services  in  drug 
education  and  prevention  to  State 
educational  agencies,  local  educational 
agencies,  and  institutions  of  higher 
education.  The  centers  were  each  given 
a  project  period  of  48  months,  based  on 
the  project  period  announced  in  tlie 
Friday,  September  15,  1989.  Federal 
Register.  Since  FY  1990,  these  centers 
have  been  maintained  through 
continuation  awards  in  three 
subsequent  fiscal  years  (FY  1991,  FY 
1992,  and  FY  1993).  Each  center  has 
received  approximately  $3  million  per 
year. 

Based  on  the  automatic  extension 
authorized  under  section  414  of  GEPA, 
projects  authorized  under  sections 
5111(a)(1)  and  5135  of  the  DFSCA  can 
be  funded  in  FY  1994  as  well.  Any 
funding  after  F)n«94  would  be 
dependenLolfniture  Congressional 
action  wjui  no  guarantee  that  projects 
funded  under  the  current  authorization 
could  be  supported. 

If  a  new  competition  under  the  ( 
existing  legislation  were  held  in  FYV 
1994,  the  projects  could  only  be  funded 
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ar  a  limited  project  period  of  12 
lonlhs.  In  the  past,  it  has  taken  new 
enters  up  to  a  year  to  "start  up,"  given 
he  scope  and  complexity  of  the  services 
hey  provide  and  the  time  it  takes  to 
ire  qualified  staff  and  develop  plans 
nd  relationships  that  are  responsive  to 
lients  in  their  regions.  The  Assistant 
■ecretary  believes  that  starting  new 
enters  in  FY  1994  for  only  12  months 
/ould  severely  disrupt  the  quality  and 
3vel  of  center  services.  Holding  a 
ompetition  in  FY  1994  would  impose 
onsiderable  costs  at  the  Federal  level 
krithout  a  guarantee  that  the  new  centers 
^ould  be  able  to  provide  the  technical 
ssista^ce  necessary  to  school  districts 
s  the  Department  moves  to  implement 
ioals  2000  and  the  new  ESEA. 

Therefore,  the  Assistant  Secretary 
troposes,  in  the  best  interests  of  the 
'ederal  Government,  to  extend  the 
urrent  projects  for  one  additional  year 
vHh  the  Federal  Government  bearing 
he  cost.  This  proposal  is  consistent 
vHh  the  President's  mandate  to 
mplement  cost-effective,  cost-saving 
nitiatives.  In  order  to  make  these  cost 
xtensions,  the  Assistant  Secretary  must 
vaive  the  regulation  at  34  CFR  75.261, 
vhich  permits  extensions  of  projects 
inly  at  no  cost  to  the  Federal 
iovemment.  In  consideration  of  the 
oreyoing,  the  Assistant  Secretary 
)roposes  to  waive  34  CFR  75.261  as 
ipplied  to  the  DFSCA  Regional  Centers 
'rogram  during  FY  1994. 

Regulatory  Flexibility  Act  Certification 

The  Assistant  Secretary  certifies  that 
his  waiver  would  not  have  a  signiHcant 
iconomic  impact  on  a  substantial 
lumber  of  small  entities.  The  limited 
lumber  of  entities  affected  by  this 
vaiver  are  ciurent  centers  and  potential 
ipplicants  under  a  new  competition 
vith  a  limited  project  period  of  12 
nonths. 

Paperwork  Reduction  Act  of  1980 

This  waiver  has  been  examined  under 
he  Paperwork  Reduction  Act  of  1980 
md  has  been  found  to  contain  no 
nformation  collection  requirements. 

ntergovemmental  Review 

This  program  is  subject  to  the 
'equirements  of  Executive  Order  12372 
md  the  regulations  in  34  CFR  Part  79. 
rhe  objective  of  the  Executive  order  is 
o  foster  an  intergovernmental 
3artnership  and  a  strengthened 
ederalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
•eview  of  proposed  Federal  financial 
issistance.  In  accordance  with  this 
)rder.  this  document  is  intended  to 
3rovide  early  notification  of  the 


Department's  specific  plans  and  actions 
for  this  program. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  this 
waiver  of  34  CFR  75.261  under  the 
DFSCA  Regional  Centers  Program.  All 
comments  submitted  in  response  to  this 
proposed  one-year  waiver  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2123,  400  Maryland  Avenue  SW. 
Washington.  IXI,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  on  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  this  waiver 
would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  Grant 
programs— «ducation.  Grant 
administration.  Incorporation  by 
reference. 

Dated:  January  10, 1994. 
(Catalog  of  Federal  Domestic  Assistance 
Number  S4.166A  Regional  Center*  Program) 
Thoous  W.  Payzant. 
Assistant  Secretary.  Elementary  and 
Secondary  Education. 
(FR  Doc  94-1117  Filed  1-14-94;  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Parts  251.  252.  253.  254,  255, 
256,  257,  258,  259,  301,  302.  303.  304. 
305.  306,  307,  308.  309,  310,  and  311 

[Docket  No.  RM94-1] 

Copyright  Arbitration  Royalty  Panels; 
Rules  and  Regulations 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking 

and  announcement  of  open  meeting. 

SUMMARY:  On  December  22, 1993.  the 
CopyTight  Office  of  the  Library  of 
Congress  in  accordance  with  the 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  adopted  in  their  entirety  the 
rules  and  regulations  of  the  former 
Copyright  Royalty  Tribunal.  The  Office 
stated  at  that  time  that  it  was  adopting 
the  rules  on  aji  interim  basis,  and  that 
it  would  soon  commence  a  rulemaking 
proceeding  to  update  and  revise  those 
rules.  Today's  action  commences  that 


proceeding  by  publishing  a  set  of 
proposed  rules  and  announcing  a  public 
meeting  to  discuss  the  proposed 
regulations. 

DATES:  Written  comments  should  be 
received  on  or  before  February  15, 1994. 
The  open  meeting  will  be  held  on 
February  1,1994. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Copyright  Office,  Library  of 
Congress,  Department  17,  Washington, 
DC  20540.  If  delivered  by  hand,  copies 
should  be  brought  to:  OfTice  of  the 
General  Counsel,  Copyright  Office,  room 
LM-407,  James  Madison  Memorial 
Building,  101  Independence  Avenue, 
SE.,  Washington,  DC  20540.  In  order  to 
ensure  prompt  receipt  of  these  time 
sensitive  documents,  the  OfBce 
recommends  that  the  comments  be 
delivered  by  a  private  messenger 
service. 

The  meeting  will  be  in  Hearing  Room 
921.  9th  Floor.  1825  Connecticut 
Avenue.  NW..  Washington.  DC 
beginning  at  10  a.m.  Parties  need  not 
inform  the  Copyright  Office  of  their 
intention  to  participate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marybeth  Peters,  Acting  General 
Counsel,  U.S.  Copyright  Office,  Library 
of  Congress,  Washington,  DC  20540, 
(202) 707-8380. 

SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  of  the  Library  of 
Congress  is  proposing  new  regulations 
uni^er  17  U.S.C.  802(d),  supplementing 
and  superseding  the  former  Copyright 
Royalty  Tribunal's  rules  and  regulations 
which  were  adopted  on  December  22, 
1993.  58  FR  67690  (1993).  The  Office  is 
also  proposing  a  course  of  action  for 
dealing  with  rate  adjustment  and 
distribution  matters  which  were 
pending  before  the  Tribunal  at  the  time 
of  its  elimination.  A  meeting  open  to  the 
public  will  be  held  on  February  1. 1994 
at  10  a.m.  to  discuss  all  issues  related 
to  today's  publication. 

I.  Background 

On  December  17. 1993.  the  President 
signed  into  law  the  Copyright  Royalty 
Tribunal  Reform  Act  of  1993  ("Reform 
Act").  Public  Law  No.  103-198, 107 
Stat.  2304.  Effective  immediately  upon 
enactment,  the  Reform  Act  amends  the 
Ccpyright  Act,  17  U.S.G,  by  eliminating 
the  Copyright  Royalty  Tribunal  and 
transferring  its  responsibilities  and 
duties  to  ad  hoc  Copyright  Arbitration 
Royalty  Panels  (CARPs),  to  be 
administered  by  the  Library  of  Congress 
and  the  Copyright  Office.  As  directed  by 
the  new  act,  the  Librarian  of  Congress 
will  convene  Copyright  Arbitration 
Royalty  Panels  for  the  purpose  of 
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adjusting  rates  and  distributing 
royalties.  See  17  U.S.C  111,  115,  116, 
118, 119  and  chapter  10. 

Immediately  upon  enactment  of  the 
Reform  Act  the  Copyright  Office  issued 
a  notice  adopting  the  full  text  of  the 
former  Tribunal's  rules  and  regulations 
on  an  interim  basis.  58  FR  67690  (1993). 
This  action  was  required  by  new  section 
802(d)  of  the  Copyright  Code,  which 
provides: 

Effective  on  the  date  of  the  enactment  of 
the  Copyright  Royalty  Tribunal  Reform  Act  of 
1993,  the  Librarian  of  Congress  shall  adopt 
the  rules  and  regulations  set  forth  in  chapter 
3  of  title  37  of  the  Code  of  Federal 
Regulations  to  govern  proceedings  under  this 
chapter.  Such  rules  and  regulations  shall 
remain  in  effect  unless  and  until  the 
Librarian,  upon  the  recommendation  of  the 
Register  of  Copyrights,  adopts  supplemental 
or  superseding  regulations  under  subchapter 
II  of  chapter  5  of  title  5. 

17  U.S.C.  802(d).  The  Copyright  Office 
made  only  slight  technical  changes  to 
the  former  Tribunal's  rules,  stating  that 
it  intended  to  review  and  revise  the 
rules  during  the  course  of  a  future 
rulemaking.  58  FR  at  67690  (1993).  The 
Office  now  commences  that  proceeding 
to  conform  the  rules  to  the  new  system 
of  Copyright  Arbitration  Royalty  Panels. 

II.  Matters  Pending  Before  the  Former 
Tribunal 

A  major  issue  facing  the  Copyright 
Office  of  Library  of  Congress  at  the 
outset  of  today's  proposed  rulemaking  is 
the  resolution  of  rate  adjustments  and 
distributions,  and  related  matters, 
which  were  pending  before  the 
Copyright  Royalty  Tribunal  at  the  time 
of  its  demise.  Some  of  these 
proceedings,  such  as  distribution  of 
1990  cable  royalties,  had  already 
.  commenced  hearings,  while  others  were 
awaiting  determination  of  controversies 
or  rulings  on  procedural  issues.  Since 
the  Office  is  proposing  new  rules  and 
regulations  which  will  govern  and 
shape  rate  adjustment  and  distribution 
proceedings  imder  the  new  system,  the 
Office  must  first  decide  how  to  handle 
the  Tribunal's  old  business. 

The  Copyright  Office  is  of  the  firm 
opmion  that  it  is  not  the  successor 
agency  or  office  to  the  Copyright 
Royalty  Tribunal.  The  Reform  Act 
represents  a  radically  different  approach 
for  adjusting  rates  and  distributing 
royalties  for  the  copyright  compulsory 
licenses,  and  is  not  an  absorption  of  one 
agency  by  another.  The  Tribunal  is 
replaced,  not  njoved  or  merged,  by  ad 
hoc  Arbitration  Panels  which  are  to  be 
administered  by  the  Copyright  Office  of 
the  Library  of  Congress.  The  Office  is 
therefore  not  simply  picking  up  where 
the  Tribunal  left  off,  but  is  responsible 


for  administering  a  completely  new 
system  of  ratemaking  and  distribution. 

Because  the  Copyright  Office  is  not  a 
successor  agency,  it  is  our  preUminary 
finding  that  all  proceedings  pending 
before  the  Tribunal  at  the  time  of  its 
elimination  were  terminated  at  that 
time.  In  other  words,  the  O^ce  will  not 
continue  to  conduct  and  haadtesBoauers 
and  proceedings  which  were  before  the 
Tribunal,  but  will  require  tliat  all^parties 
which  had  pending  business  befone  the 
Tribunal  at  the  time  of  its  elimination 
must,  if  they  desire  the  matter  to  receive 
further  consideration,  file  the  matter 
anew  before  the  Copyright  Office.  Thus, 
for  example,  the  Librarian  will  not 
automatically  convene  a  Copyright 
Arbitration  Royahy  Panel  to  pick  up 
where  the  proceedings  left  off  for  the 
1990  cable  distribution,  but  will  require 
the  parties  who  participated  in  that 
proceeding  to  refile  their  case  with  the 
Office  in  accordance  with  the  rules  and 
regulations  proposed  below.  While  the 
Office  understands  that  the  parties  may 
be  somewhat  burdened  by  duplicating 
at  least  a  portion  of  their  case,  it  is 
necessary  that  the  Office  wipe  the  slate 
clean  and,  for  purposes  of  the  operation 
of  the  proposed  rules  and  administrative 
efficiency,  begin  anew  the  matters 
pending  before  the  former  Tribunal. 

An  issue  related  to  the  termination  of 
proceedings  pending  before  the  former 
Tribunal  and  the  requirement  of  new 
filings  is  the  legal  effect  of  orders  and 
decisions  issued  by  the  Tribunal  during 
those  proceedings.  New  section  802(c) 
of  the  Copyright  Act  states  that 
Copyright  Arbitration  Royalty  Panels 
"shall  act  on  the  basis  of  *  *  *  prior 
decisions  of  the  Copyright  Royalty 
Tribunal  *  *  *",  but  does  not  bind  the 
Panels  to  those  decisions:  the  effect  of 
those  decisions  on  the  Librarian  or  the 
Copyright  Office  is  not  mentioned.' 

The  Copyright  Office  has  no  intention 
of  questioning  or  reopening  matters 
decided  by  the  former  Tribunal  with 
respect  to  ongoing  proceedings. 
However,  we  understand  that  the  • 
termination  of  pending  Tribunal 
proceedings  and  the  requirement  of  new 
filings  will  likely  raise  again  some  of  the 
issues  previously  decided  by  the 
Tribunal  The  Copyright  Office  of  the 
Library  of  Congress  makes  a  preliminary 
finding  that,  while  we  will  look  to  the 
Tribunal's  decisions  and  orders  for 
guidance,  neither  the  Office  nor  the 
Copyright  Arbitration  Royalty  Panels  are 
legally  bound  by  those  decisions.i  AH 


1  The  Copyright  Office  acknowledge*  that  R  is  of 
course  bound  by  rate  adjustments  and  distributions 
that  the  Tribunal  bad  conducted  and  conclu)L?d 
before  its  elimination.  Thus,  for  example,  tbe^^^lce 
will  not  entertain  any  petitlotu  to  reexamine  cable 
distributions  for  years  earlier  than  1990. 


legal  issues  related  to  proceedings 
pending  before  the  Tribunal  at  the  time 
of  its  elimination  may  therefore  be 
resubmitted  to  the  Copyright  Office  and, 
where  appropriate,  to  the  Arbitration 
Panels  for  consideration. 

III.  Proposed  Rules 

Revising  the  former  Tribunal's  rules  is 
a  particularly  complicated  task,  given 
the  division  of  authority  between  the 
Copyright  Arbitration  Royalty  Panels 
and  the  Copyright  Office  of  the  Library 
of  Congress.  Under  the  old  law  the     / 
Tribunal  acted  as  a  single  autonomous 
body;  in  contrast,  the  distribution  of 
royalty  fees  or  the  setting  of  royalty  rates 
under  the  new  legislation  will  often  be 
a  multistage  process.  For  example,  in 
order  to  adjust  a  compulsory  license 
royalty  rate,  the  Librarian  of  Congress, 
with  the  recommendation  of  the 
Register  of  Copyrights,  must  appoint  an 
arbitration  panel  and  then  review  the 
panel's  report  and,  with  the  Register's 
recommendation,  either  approve  the 
report  or  substitute  his/her  own 
judgment.  This  new  system  renders 
many  of  the  former  Tribunal's  rules  and 
regulations  inappropriate,  and  requires 
creation  of  a  new  framework  to  allocate 
responsibilities. 

At  the  same  time,  the  Library  and  the 
Copyright  Office  recognize  the 
desirability  of  preserving  as  much 
continuity  as  possible  between  the  old 
and  new  systems.^  The  proposed  rules 
are  based  upon  and  seek  to  track  the 
structure  and  organization  of  the  former 
Tribunal's  rules. 

The  Library  and  Copyxight  Office 
have  thoroughljj^reviewed  the  entire 
body  of  the  former  Tribunal's  rules  and 
regulations  and  considered  the  extent  to 
which  they  fit  with  the  new  bifurcated 
system  of  ad  hoc  Arbitration  Panels 
administered  by  the  Library  and  the 
Office.  The  results  are  t(^ay's  proposed 
rules,  which  are  intended  to  preserve 
the  essential  elements  of  the  Tribunal's 
system  while  taking  into  account  the 
requirements  and  complexities 
presented  by  an  independent  arbitration 
process. 

At  the  outset  a  technical  change  is 
required  by  the  regulations  governing 
the  Code  of  Federal  Regulations  itself; 
the  former  Tribunal's  rules  are  being 
moved  from  Chapter  III  to  Chapter  II  of 
Title  37,  CFR.  Chapter  lU  is  repealed, 
and  Chapter  II  is  restructured  to 
accommodate  the  new  body  of 
regulations.  Chapter  II.  which  until  now 
has  contained  five  individual  parts 


'  The  need  for  continuity  is  underscored  by  the 
Reform  Ad's  instruction  that  the  Tribunal's  rules  be 
fully  adopted  upon  enactment,  to  tie  later  amended 
or  superseded.  See  17  U.S.C  802(d). 
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(Parts  201-204  and  211).  will  be  divided 
into  two  subchapters.  Subchapter  A  will 
contain  the  Hve  original  parts  of  Chapter 
n.  and  new  Subchapter  B  will  contain 
the  entire  body  of  the  former  Tribunal 
rules,  along  with  today's  proposed 
changes.  And  future  rule  changes  or 
additions  bearing  upon  the  Copyright 
Arbitration  Royalty  Panels  will  appear 
in  subchapter  8  of  Chapter  II,  37  CFR. 

The  part  numbers  of  the  rules 
generally  track  the  Tribunal's  original 
structure  (parts  301-311),  and  are 
redesignated  parts  251-259  of  the 
Copyright  Office's  rules.  Two  parts  of 
the  Tribunal's  former  rules,  parts  303 
and  305  relating  to  jukebox 
performances,  are  being  repealed  since 
their  relevance  has  been  eliminated  by 
the  Reform  Act's  repeal  of  the  jukebox 
compulsory  license. 

The  main  task  of  today's  proposed 
rulemaking  is  to  provide  the  substantive 
changes  in  the  former  Tribunal's  rules 
necessary  to  implement  the  Reform  Act 
and  to  create  a  workable  and  efficient 
system  for  adjusting  royalty  rates  and 
distributing  royalties.  The  following  is  a 
part-by-part  summary  of  the  proposed 
changes. 

A.  Part  251 — Copyri^t  Arbitration 
Royalty  Panels  Rules  of  Procedure 

Part  251  is  a  proposed  revision  of  part 
301  of  the  former  "Tribunal's  rules, 
which  covered  most  of  the  Tribunal's 
operating  procedures  and  rules  of 
practice.  This  is  the  part  that  is  in 
greatest  need  of  revision,  since  many  of 
the  rules  are  inappropriate  to  govern  the 
new  system  of  ad  hoc  Arbitration 
Panels.  The  following  summarizes  the 
proposed  changes  in  the  various 
subparts  of  part  251. 

1.  Subpart  A — Organization 

Subpart  A  of  part  251,  entitled 
"Organization"  and  describing  the 
composition  of  the  Copyright  Royalty 
Tribunal,  was  rendered  superfluous  by 
the  Reform  Act.  Since  it  is  necessary  to 
create  a  completely  different 
organizational  scheme  to  implement  the 
new  system,  we  are  plarming  to  repeal 
all  of  subpart  A  and  to  substitute 
completely  new  provisions. 

Official  Address.  Part  251.1  provides 
a  single  official  address  for  all 
proceedings  and  actions  conducted 
under  subchapter  B.  Establishment  of  an 
official  address  is  important,  since  many 
sections  of  subchapter  B  refer  to  this 
section  or  require  documents  to  be  filed 
at  this  address,  including  all  royalty 
claims,  requests  for  information,  public 
access  to  documents,  payments  of 
Arbitration  Panel  costs,  and  motions, 
objections,  and  records  filed  with  the 
Panels.  Moreover,  since  all  records 


submitted  to  the  Copyright  Office,  to  the 
Library,  and  to  the  CARPs  are.  with 
limited  exceptions,  available  to  the 
public  for  inspection  and  copying,  a 
single  address  is  required  to  assure  that 
all  documents  v^ll  be  assembled  in  a 
single  location  for  the  convenience  of 
those  wishing  to  inspect  them.  We  also 
believe  that  providing  a  single 
permanent  repository  for  all  documents 
created  and  submitted  under  subchapter 
B  is  not  only  important,  but  required. 

All  this  may  seem  self-evident,  but 
there  is  a  problem  here.  Unlike  the 
proceedings  of  the  Tribunal,  arbitration 
proceedings  will  not  necessarily  take 
place  at  a  single  location,  within  the 
Library  of  Congress  or  elsewhere.  There 
may  be  incentive  in  particular  cases  for 
parties  to  deliver  filings  directly  to  the 
actual  location  where  the  CARP  is 
meeting,  but  we  believe  it  would  be  a 
mistake  to  allow  entire  filings  to  go  to 
locations  different  from  the  mailing 
address  specified  in  these  proposed 
regulations.  Any  possible  advantages  of 
such  a  system  to  the  parties  or  the 
Panels  would  be  outweighed  by  the 
dangers  of  confusion  among  parties  to 
different  proceedings  and  possible 
uncertainties  and  difficulties  in  mail 
receipt  and  delivery.  Since  individuals' 
rights  often  depend  on  the  timely  filing 
and  delivery  of  papers,  the  guarantee  of 
proper  handling  can  only  be  afforded  by 
delivery  to  a  single  address  in  the 
Copyright  Office  of  the  Library  of 
Congress. 

At  the  same  time,  while  section  251.1 
creates  a  single  official  address,  section 
251.44  provides  the  parties  flexibility  in 
submitting  documents  and  filing  papers. 
In  cases  where  an  Arbitration  Panel  is 
conducting  a  hearing,  the  arbitrators  are 
directed  to  establish  requirements 
permitting  delivery  of  filings  directly  to 
them,  as  long  as  one  copy  of  the  filing 
is  delivered  to  the  Copyright  Office  at  its 
official  address. 

Purpose  of  the  CARPs.  Section  251.2 
describes  the  purpose  of  the  Copyright 
Arbitration  Royalty  Panels:  to  make  rate 
adjustments  and/or  royalty  distributions 
for  the  cable  (17  U.S.C.  Ill),  mechanical 
(17  U.S.C.  115),  jukebox  (17  U.S.C.  116), 
public  broadcasting  (17  U.S.C.  118), 
satellite  carrier  (17  U.S.C.  119)  and 
digital  audio  recording  devices  and 
media  (17  U.S.C.  chapter  10)  licenses. 
The  jurisdiction  of  the  Copyright 
Arbitration  Royalty  Panels  is  more 
limited  than  that  of  the  Copyright 
Royalty  Tribunal  which,  for  example, 
had  authority  to  adjust  the  royalty 
maximum  for  digital  audio  recording 
devices.  This  adjustment  is  now  the 
province  of  the  Librarian.  See  17  U.S.C. 
1004(a)(3).  There  are  also  certain 
arbitration  procedures  in  the  Copyright 


Act  which  are  not  within  the 
jurisdiction  of  the  CARPs.  See  17  U.S.C. 
119  and  1010. 

List  of  Arbitrators.  The  Reform  Act 
provides  that  the  selection  of  arbitrators 
for  a  Royalty  Panel  must  be  made  from 
"lists  provided  by  professional 
arbitration  associations."  17  U.S.C. 
802(b).  Sections  251.3  and  251.4  govern 
the  creation  and  use  of  those  lists. 
Before  the  beginning  of  each  year  (and. 
in  the  case  of  the  current  year  of  1994, 
before  March  1),  any  professional 
arbitration  association  or  organization 
may  submit  a  list  of  its  member 
arbitrators  who  would  be  qualified  to 
serve  on  a  Copyright  Arbitration  Royalty 
Panel.  Specific  information  is  required 
with  respect  to  each  person  whose  name 
is  submitted,  including  current  and  past 
employment,  educational  background, 
and  a  description  of  the  facts  and 
information  that  would  qualify  the 
person  to  serve  as  an  arbitrator.  After 
receiving  the  lists,  there  will  be  an 
initial  screening  process  in  which  the 
Librarian  will  determine:  1)  if  the 
proposed  person  meets  the  necessary 
qualifications  to  serve  as  an  arbitrator; 
and  2)  if  that  person  can  reasonably  be 
expected  to  be  available  during  that 
calendar  year.  The  n^es  of  persons 
meeting  the  requirements  will  be 
published  in  the  Federal  Register  at  the 
beginning  of  each  year  (in  the  case  of 
1994.  by  March  1),  and  this  publication 
will  serve  as  the  master  list  from  which 
the  Librarian  can  select  names  for  any 
arbitration  proceeding  commencing  in 
that  calendar  year. 

Objection  Procedure.  The  Librarian 
will  screen  the  master  list,  and  there  is 
also  a  procedure  for  objection.  The 
objection  procedure  is  confined  to  the 
period  before  an  individual  arbitration 
proceeding  begins,  and  is  limited  to  the 
parties  participating  in  that  proceeding. 
In  the  case  of  rate  adjustment 
proceedings,  parties  may  file  their 
objections  during  the  90-day  "cooling 
off"  period  following  the  filing  of 
petitions  for  adjustment.  See  §  251.63. 
In  the  case  of  distribution  proceedings, 
objections  must  be  filed  during  the 
precontroversy  discovery  period 
specified  by  §  251.45(a).  Objections 
mu.st  clearly  spell  out  the  facts  and 
reasons  for  disqualification  of  persons 
on  the  arbitrator  list,  and  the  Librarian 
will  consider  them  during  the  selection 
process  for  the  first  two  arbitrators. 
Once  the  Librarian  has  made  his 
selections,  the  objections  will  be  made 
available  to  the  two  arbitrators  to  assist 
them  in  their  selection  of  the  third 
arbitrator.  No  peremptory  objections 
will  be  allowed. 

Qualifications  of  the  Arbitrators. 
Section  251.5  describes  the 
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qualifications  a  person  must  have  to 
serve  as  an  arbitrator.  We  have 
deliberately  avoided  adopting  an 
extensive  and  specific  list  of 
qualifications  on  the  theory  that  the 
results  of  a  long,  overly-particularized 
list  of  qualifications  would  likely  result 
in  a  homogeneous  Panel,  and  that  the 
Librarian  should  be  able  to  choose  from 
persons  of  diverse  backgrounds  and 
skills.  The  Reform  Act  requires  that  an 
arbitrator  have  experience  in  conducting 
arbitration  proceedings,  and  experience 
in  settling  disputes.  The  only  two 
qualifications  the  Office  has  added  are 
membership  in  a  bar  association  and  ten 
or  more  years  of  legal  practice.  Since  the 
arbitration  process  contemplated  by  the 
Reform  Act  often  resembles  an 
adjudicatory  procedure  more  than  a 
traditional  arbitration,  the  Office  felt 
that  it  was  necessary  for  arbitrators  to  be 
lawyers  with  a  fair  amount  of 
experience  as  practitioners.  The  area  of 
practice  is  not  specified;  we  believe  that 
a  background  in  copyright,  though 
helpful,  is  not  necessarily  indispensable 
to  serving  as  an  arbitrator.  Keeping  the 
number  of  qualifications  to  a  minimum 
should  produce  a  diversified  group  of 
individuals  to  serve  as  arbitrators  with 
the  necessary  legal  training  and 
experience  to  accomplish  the  task 
efficiently  and  effectively. 

Selection  Process.  Section  251.6 
describes  the  selection  process  for  an 
arbitration  panel,  restating  the  process 
described  in  the  Reform  Act.  See  17 
U.S.C.  802(b).  The  section  requires  the 
chairperson  to  act  according  to  the 
majority  wishes  of  the  panel.  There  is 
also  a  provision  regarding  substitution 
of  arbitrators  who,  after  selection,  for 
some  reason  become  unable  to  continue 
service.  In  that  event,  the  Librarian  is 
directed  to  select  a  replacement 
promptly  unless  hearings  have  already 
begun  in  the  proceeding.  If  hearings 
have  begun,  the  remaining  arbitrators  or 
arbitrator  would  constitute  the  quorum 
necessary  to  render  a  determination. 

Division  of  Authority  between 
Librarian  and  CARP.  Section  251.7 
underscores  the  division  of  authority 
between  the  Librarian  and  the  Royalty 
Panels.  The  Panels  are  limited  by  the 
statute  to  making  determinations  in 
individual  and  separate  proceedings 
necessary  to  settling  a  controversy  over 
royalty  rates  or  distributions.  Although 
given  authority  to  issue  orders 
governing  the  conduct  of  the 
proceedings,  the  Panels  do  not  have 
rulemaking  authority  to  amend  or 
otherwise  alter  these  rules  and 
regulations  when  they  are  is<;ued  in 


final  form. 3  Furthermore,  since  the 
Panels  are  not  independent  agencies, 
they  have  no  authority  to  publish 
materials  in  the  Federal  Register. 
Because  the  Panels  are  considered  a  part 
of  the  Copyright  Office  and  the  Library 
of  Congress,  any  orders  and  rulings  of 
the  Panels  that  are  to  be  published  must 
be  issued  under  the  auspices  of  the 
Office  and  the  Librarj'. 

2.  Subpart  B — Public  Access  to 
Copyright  Arbitration  Royalty  Panel 
Meetings 

Although  the  Government  in  the 
Sunshine  Act,  Public  Law  No.  94-409. 
90  Stat.  1241,  does  not  apply  to 
Copyright  Arbitration  Royalty  Panels, 
since  CARPs  are  not  an  "agency  or 
agencies,"  the  Copyright  Office  believes 
that  the  provisions  of  the  Act  should 
apply  to  the  conduct  of  meetings  held 
by  the  arbitrators.  This  Subpart, 
therefore,  tracks  the  procedures 
governing  open  and  closed  meetings 
which  the  former  Tribunal  adopted  and 
followed  with  only  a  few  changes. 

Section  251.11  states  that  all  meetings 
of  a  Copyright  Arbitration  Royalty  Panel 
shall  be  open  to  the  public  unless 
otherwi.se  specified.  Notice  of  the 
anticipated  schedule  of  the  hearings 
will  be  placed  in  the  Federal  Register  at 
least  7  days  before  the  meeting.  As 
amendments  to  the  schedule  are  made, 
every  practicable  effort  will  be  made  to 
keep  the  public  informed.  Section 
251.12  provides  for  public  and  media 
access  to  open  meetings,  adopting  the 
former  Tribunal's  rules  in  toto. 

Sections  251.13  to  152.16  prescribe 
the  procedures  to  be  followed  in  closed 
meetings,  adopting  virtually  all  ofrtke 
former  Tribunal's  rules.  Section  25 'l3 
drops  the  requirement  of  closed 
meetings  for  internal  personnel  matters, 
since  the  Panels  are  without  authority  to 
hire  or  maintain  personnel,  but  it  adds 
to  the  discretion  of  the  Panel  to  go  into 
closed  session  to  deliberate  on  a  motion 
or  objection  raised  orally  at  hearing. 
Section  251.16  directs  that  transcripts  of 
closed  meetings  shall  be  kept  at  the 


^  Section  251.42  allows  an  individual  Panel  to 
waive  or  suspend  the  rules  of  subchapter  B  for 
purposes  of  the  proceeding.  In  the  cases  where 
Subchapter  B  does  not  prescribe  a  rule  governing 
a  particular  question,  the  Panel,  in  accordance  with 
17  U.S.C.  802(c).  may  adopt  its  own  rule  for 
purposes  of  that  proceeding.  This  provision  it 
designed  to  give  a  Panel  some  flexibility  in 
executing  its  duties  with  respect  to  the  facts  of  its 
case.  It  is  not.  however,  a  grant  of  rulemaking 
authority,  and  any  waiver,  suspension  or  adoption 
of  a  rule  has  effect  only  on  the  course  of  that 
proceeding  and  in  no  way  affects  the  rules  and 
regulations  of  this  subchapter  or  their  application 
to  other  proceedings.  It  U  expected  that  each  Panel 
will  follow  these  rules  and  apply  them  in  a  way  that 
produces  •  ju*t  and  equitable  proceeding. 


CopjTight  Office,  which  is  the  official 
address  for  all  arbitration  proceedings. 

3.  Subpart  3— Public  Access  to  and 
Inspection  of  Records 

As  in  subpart  B,  the  copyright  Office 
is  proposing  in  subpart  C  to  adopt  the 
former  Tribunal's  rules  with  respect  to 
public  access  to  and  inspection  of 
records,  but  with  some  important 
changes.  The  range  of  documents 
available  to  the  public  is  expanded. 
Section  251.21  provides  that,  with 
limited  exceptions,  all  records  of  the 
Copyright  Arbitration  Royalty  Panels, 
and  also  those  of  the  Librarian  of 
Congress  assembled  and/or  created 
under  17  U.S.C.  801  and  802.  are 
available  for  public  inspection  and 
copying.  Thus,  for  example,  rulings  or 
decisions  of  the  Librarian  made  before 
the  convening  of  an  Arbitration  Panel 
would  be  publicly  available. 

The  same  difficulties  raised  by 
adoption  of  a  single  official  address,  as 
discussed  above,  also  arise  with  respect 
to  the  location  of  documents.  While  all 
filings  with  a  CARP  required  by  the 
proposed  rules  must  be  submitted 
through  the  Cop>Tight  Office,  certain 
documents  other  thap  filings  may, 
^during  the  course  of  a  proceeding,  be  ii) 
the  sole  possession  of  a  Panel.  Example 
are  a  document  admitted  into  evidence 
during  the  course  of  a  hearing  to     " 
impeach  the  testimony  of  a  witness,  or 
the  transcript  of  an  ongoing  proceeding. 
Section  251.22  therefore  specifies  that 
all  documents  and  records  in  the  sole 
possession  of  a  Copyright  Arbitration 
Royalty  Panel  and  not  required  to  be 
filed  with  the  Copyright  Office  may  be 
maintained  by  the  chairperson  at  the 
location  of  the  hearing,  or  at  a  location 
specified  by  the  Panel.  All  requests  for 
access,  however,  must  be  directed  to  the 
Copyright  Office,  and  not  the 
Arbitration  Panel.  In  the  case  of 
documents  solely  in  the  possession  of 
the  Panel,  the  Copyright  Office  shall 
made  arrangements  to  allow  the  person 
making  the  request  to  inspect  and  copy 
them.  The  schedule  of  fees  for  ser\'ices 
of  this  sort  are  those  currently  charged 
by  the  Copyright  Office  for  like  services. 
Because  the  Copyright  Office  already 
has  its  own  Freedom  of  Information  Act 
and  Privacy  Ad  guidelines,  see  37  CFR 
parts  203  and  204,  it  is  not  adopting  the 
former  Tribunal  regulations  related  to 
those  Acts.  The  Office  acknowledges 
that  some  adjustments  to  those  rules 
may  be  required  bythe  peculiarities  of 
the  Copyright  Arbitration  Royalty  Panel 
system,  but  we  believe  there  should  be 
some  practical  experience  before  we 
identify  any  necessary  changes. 
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.  Subpart  D — Standards  of  Conduct  ♦ 

The  Office  is  not  proposing  any 
igulations  at  this  time,  but  as  part  of 
lis  proceeding  we  ar^  inquiring  as  to 
tandards  of  conduct  that  should  apply 
)  the  arbitrators. 

.  Subpart  E — Procedures  of  Copyright 
Lrbitration  Royalty  Panels 

As  with  so  many  of  the  rules  of  this 
ubchapter.  the  new  bifurcated  system 
f  the  Reform  Act  requires  some 
hanges  in  the  former  Tribunal's  rules 
overning  the  conduct  of  proceedings, 
levertheless,  although  consequential 
djustments  are  needed,  we  believe  that 
le  over-all  system  of  procedures  long 
sed  by  the  Tribunal  in  rate  adjustment 
nd  distribution  proceedings  have 
erved  the  public  interest  well  and 
hould  be  preserved.  Maintaining  the 
ribunal's  system  to  the  extent  possible 
hould  reduce  the  learning  process  for 
arties  that  have  appeared  before  the 
Drmer  Tribunal  for  many  years  and 
hould  also,  we  hope,  avoid  some 
onfusion. 

Application  ofCARPs  Procedures  and 
'ractice.  For  the  most  part  the  hearing 
rocedures  and  motions  practice 
pplicable  to  the  CARPs  are  carried  over 
■om  those  of  the  former  Tribunal, 
ection  251.40  specifies  that  the 
rocedural  rules  of  this  subpart  E  apply 
nly  to  the  Copyright  Arbitration 
:oyalty  Panels  and  not  to  the  actions  of 
le  Librarian  or  the  Copyright  Office, 
nless  otherwise  expressly  provided  in 
:iis  subpart.  The  section  also  states  that 
ubpart  E  only  applies  to  CARPs,  and 
ot  to  other  arbitration  proceedings 
nder  the  Copyright  Code.  The  Office  is 
ot  statutorily  required  to  apply  these 
ules  to  other  arbitration  proceedings, 
ilthough  it  is  possible  that  some  or  all 
f  these  rules  may  ultimately  be  adopted 
Dr  other  arbitration  purposes;  the 
tatement  clarifies  the  issue  as  of  now 
nd  grants  the  Office  fiexibility  in 
laking  future  decisions  on  the  point. 

Formal  Hearings  and  Other  CARP 
Proceedings.  Section  251.41  direct  the 
'anels  to  conduct  formal  hearings  for 
ate  adjustment  and  royalty  distribution 
iroceedings.  All  parties  intending  to 
larticipate  in  a  hearing  must  file  a 
lOtice  of  their  intention  to  do  so.  The 
'aiiels  are  also  allowed  to  conduct  other 
iroceedings  in  the  exercise  of  their 
asic  functions,  subject  to  section  251.7. 
or  example,  in  the  course  of  a 


«The  Cop>7ight  Office  is  proposing  to  repeal 
Libpart  D,  as  it  appeared  in  the  former  Tribunal's 
jles,  and  replace  it  with  rules  governing  standards 
f  conduct  for  arbitrators.  Former  subpart  D 
sntained  Equal  Employment  Opportunity 
revisions  for  the  Tribunal,  which  are  no  longer 
ilevant  for  CARPs  since  they  are  without  authority 
>  hire  personnel  or  maintain  a  staff. 


distribution  controversy,  a  legal  issue 
may  arise  which  requires  resolution 
before  the  proper  distribution  can  be 
determined.  The  Panel  could  conduct  a 
proceeding  to  resolve  that  issue,  which 
would  be  part  of  its  function  in 
determining  the  distribution.  It  may  also 
happen  that  resolution  of  the  legal 
question  will  permit  the  parties  to  the 
proceeding  to  settle  their  differences, 
th«reby  avoiding  the  need  for  a  Panel 
distribution  determination.  The  Panel, 
however,  is  still  subject  to  section  251.7, 
and  could  not  conduct  a  rulemaking 
proceeding  affecting  any  provisions  of 
subpart  E.  Section  251.41  also 
recognizes  that,  in  the  interest  of 
reducing  the  expense  of  litigation,  some 
parties  may  wish  to  have  their  royalty 
entitlement  or  rate  determined  solely  by 
written  submissions,  and  a  procedure 
for  petitioning  the  Librarian  to  have  a 
"paper"  proceeding  is  provided. 

Suspension  or  Waiver  of  Rules:  Ad 
Hoc  Procedures.  As  noted  above, 
although  it  is  clear  that  the  Arbitration 
Panels  have  no  rulemaking  authority, 
section  251.42  authorizes  them  to  waive 
or  suspend  the  rules  of  subpart  E  for 
purposes  of  a  particular  proceeding. 
This  carries  on  a  practice  formerly  used 
by  the  Tribunal,  and  allows  the  Panels 
flexibility  in  addressing  the  specific 
conditions  and  circumstances  of  each 
proceeding;  if  the  Panels  were  not 
allowed  this  flexibility,  the  resulting 
procedural  rigidity  could  produce 
injustices.  In  cases  where  subpart  E  is 
silent  as  to  the  correct  procedure  to  be 
observed,  the  Panel  may  follow  its  own 
procedures,  as  long  as  they  are 
consistent  with  the  Administrative 
Procedure  Act.  However,  as  with 
suspension  or  waiver,  the  ad  hoc 
procedures  adopted  by  that  Panel  apply 
only  to  that  particular  proceeding  and 
that  particular  Panel. 

Institution  of  Proceedings.  As  was  the 
case  with  the  former  Tribunal, 
proceedings  before  a  Panel  begin  with 
the  filing  of  the  wTitten  direct  case. 
Section  251.43  specifies  that  the  written 
direct  case  must  include  all  testimony 
and  exhibits,  complete  with  proper 
referencing.  Each  party  submitting  a 
written  direct  case  must  specify  its 
requested  royalty  rate  or  percentage  of 
the  royalty  pool,  whichever  is 
applicable.  No  evidence  may  be 
submitted  in  the  direct  written  case 
without  a  sponsoring  witness  or  official 
notice,  unless  good  cause  is  shown. 
Section  251.43  also  gives  Copyright 
Arbitration  Royalty  Panels  discretion  in 
setting  the  time  for  the  filing  of  written 
rebuttal  cases  after  the  conclusion  of  the 
hearing. 

Filing  and  Service  of  Written  Cases 
and  Pleadings.  Section  251.44  governs 


the  filing  and  service  of  written  cases 
and  pleadings.  The  division  of 
authority,  together  with  the  possible 
differences  in  the  location  of  the 
Copyright  Office  and  the  places  where 
the  CARPs  hold  their  hearings,  require 
special  filing  and  service  requirements. 
The  former  Tribunal  could  maintain  all 
records  and  evidence  at  one  location, 
but  this  is  not  possible  under  the  new 
system.  Section  251.44(a)%  therefore, 
requires  that  an  original  and  three 
copies  of  all  filings  made  to  a  Panel  be 
submitted  in  such  manner  as  the  Panel 
shall  direct.  As  was  discussed  above  in 
connection  with  the  official  mailing 
address,  location  of  arbitration 
proceedings  is  likely  to  change,  and  the 
circumstances  surrounding  mail 
delivery  and  receipt  could  be  uncertain. 
Section  251.44(a)  allows  the  Panels 
flexibility  to  deal  with  this  problem  by 
allowing  them  to  establish  the  means  of 
delivery,  whether  it  be  by  direct  hand 
delivery,  delivery  to  a  specified  address, 
or  establishment  of  a  temporary  post 
office  box.  The  parties  submitting 
filings,  however,  are  still  required  to 
deliver  one  copy  of  their  pleading  or 
filing  to  the  Copyright  Office  at  its 
official  address.  In  the  case  of  large  or 
bulky  filings,  a  Panel  may  reduce  the 
number  of  copies  it  requires,  but  a 
complete  copy  must  nonetheless  be 
submitted  to  the  Copyright  Office. 

Section  251.44(b)  prescribes  the 
requirements  with  respect  to  all  filings 
with  the  Librarian  of  Congress — that  is 
motions  and  pleadings  filed  with  the 
Librarian  in  accordance  with  these 
proposed  rules  both  before  and  after  the 
CARP  proceedings.  Under  the  proposed 
rule,  each  party  must  file  an  original 
and  five  copies  with  the  CopyTight 
Office.  Section  251.44  also  maintains 
the  English-language  translation, 
affidavit,  subscription  and  verification, 
and  service  requirements  of  the  former 
Tribunal. 

Precontroversy  Discovery:  Section 
251.45  significantly  expands  the  scope 
of  permitted  discovery  in  arbitration 
proceedings.  In  his  statement 
accompanying  H.R.  2840. 
Representative  William  Hughes, 
Chairman  of  the  House  Subcommittee 
on  Intellectual  Property  and  Judicial 
Administration  of  the  House  Committee 
on  the  Judiciary,  commented  favorably 
on  the  use  of  precontroversy  discovery 
and  exchange  of  information.  See  139 
Cong.  Rec.  H10973  (daily  ed.  Nov.  22, 
1993)  ("In  order  to  reduce  the  amount 
of  actual  litigation  time,  and  thereby 
reduce  expenses,  I  encourage  the 
Librarian  to  promulgate  regulations 
permitting  exchange  of  information 
before  the  tolling  of  the  180-day 
decision  period,  and,  to  the  extent 
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practicable,  generally  to  permit 
precontroversy  discovery.").  Section 
251.45  is  proposed  to  explore  the 
efficacy  of  Chairman  Hughes' 
recommendation.  We  particularly  seek 
comments  on  the  scope  of  such 
precontroversy  discovery:  whether  it 
should  include  interrogatories  of 
witnesses  as  well  as  production  of 
supporting  documents,  and  whether  it 
would  advance  Chairman  Hughes'  goal 
of  reducing  costs  by  being  able  to 
stipulate  facts  and  remove  issues,  or 
whether  the  additional  procedures 
might  add  costs  to  the  proceeding. 

In  the  case  of  royalty  distribution 
proceedings,  the  proposed  rule  directs 
the  Librarian  to  designate  a  jjeriod  for 
precontroversy  discovery  and  exchange 
of  documents.  This  period  is  to  start 
after  the  filing  of  claims  and  to  end  at 
the  declaration  of  a  controversy,  and  is 
the  same  time  period  inferred  to  by 
section  251.4(b)  for  the  filing  of 
objections  to  arbitrators.  In  ^e  case  of 
rate  adjustment  proceedings,  the  period 
for  precontroversy  discovery  and 
exchange  of  documents  corresponds 
with  the  90-day  consideration  period  for 
all  rate  adjustment  petitions  and 
proceedings  specified  by  §  251.63. 

All  parties  to  a  proceeding  may 
voluntarily  exchange  documents  during 
this  time,  or  may  make  discovery 
requests.  Failure  to  respond  to  requests, 
and  any  other  discovery  controversies  or 
issues,  will  be  resolved  by  the  Librarian. 
All  other  objections  to  royalty  claims  or 
petitions,  or  motions  for  procedural  or 
evidentiary  rulings,  shall  also  be 
submitted  to  the  Librarian  for  decision 
during  the  same  time  period.  All  parties 
to  the  proceeding  will  be  given  14  days 
in  which  to  respond  to  a  motion  or 
objection,  regardless  of  whether  or  not 
this  14-day  period  goes  beyond  the  time 
periods  specified  in  subsection  (a).  The 
Librarian,  after  consultation  with  the 
Register,  shall  rule  on  all  motions  or 
objections  timely  submitted,  and  will 
not  declare  a  controversy  and  initiate 
arbitration  proceedings  until  all  rulings 
have  been  made.  See  17  U.S.C.  801(c). 

Discovery  and  Motions  during 
Proceedings.  Section  251.45(c) 
prescribes  a  similar  procedure  for 
exchanging  documents  and  motions  and 
objections  filed  with  a  Panel  once  a 
proceeding  beings.  The  Panel  must 
designate  a  period  for  discovery  with 
respect  to  both  the  written  direct  and 
rebuttal  cases.  No  time  limits  are  set  on 
the  length  of  the  discovery  periods — 
althou^.  given  the  Panel's  180-day 
existence,  the  deadline  will  necessarily 
be  short. 

After  the  filing  of  written  cases,  either 
direct  or  rebuttal,  any  party  may  file 
objections.  If  an  objection  is  apparent  on 


the  face  of  the  written  case,  it  must  be 
raised  or  may  thereafter  be  considered 
waived.  Section  251.45(d)  allows  each 
party  whose  claim,  petition,  written 
case  or  direct  evidence  is  the  subject  of 
an  objection,  either  before  the  Librarian 
or  a  Copyright  Arbitration  Royalty 
Panel,  to  amend  its  filing  to  respond  to 
the  objection.  The  Librarian  or  the  Panel 
may  also  request  that  such  amended 
filing  be  made  where  necessary.  All 
parties  will  be  given  a  reasonable  period 
of  time  to  conduct  discovery  on  the 
amended  filing. 

Conduct  of  Hearings.  Sections  251.46 
through  251.48  are  adopted  nearly  intact 
from  the  former  Tribunal's  rules. 
Section  251.46  describes  the  role  of  the 
arbitrators  and  the  chairperson  during 
the  course  of  a  hearing.  Section  251.47 
describes  the  course  of  proceedings 
once  a  hearing  has  begun,  and  section 

251.48  prescribes  the  rules  of  evidence. 
Only  conforming  changes  have  been 
made  to  these  sections. 

Transcript  and  Record.  Section 

251.49  governs  transcription  of  the 
hearings  and  creation  of  the  record.  The 
Librarian  shall,  from  time  to  time, 
designate  an  official  reporter  to 
transcribe  the  hearings  of  any  arbitration 
proceedings  taking  place  during  that 
time.  Since  arbitration  proceedings  are 
likely  to  take  place  in  different 
locations,  the  location  of  the  transcript 
will  not  always  be  at  a  fixed  site. 
Therefore,  the  chairperson  is  directed  to 
specify  the  location  of  the  transcript  for 
public  inspection.  It  is  anticipated  that 
the  location  will  usually  correspond  to 
that  of  the  hearing,  although  this  may 
not  always  be  the  case.  Once  the 
arbitration  proceeding  is  concluded,  the 
transcript,  along  writh  the  full  written 
record,  will  be  delivered  to  the  Librarian 
and  may  be  viewed  at  the  Copyright 
Office. 

Rulings  and  Orders.  Section  251.50 
gives  CARPs  the  authority  to  issue  rules 
and  orders  necessary  to  the  resolution  of 
the  proceedings.  Once  again,  the 
absence  of  the  Panels'  authority  to  issue 
rulemakings  amending,  superseding,  or 
supplementing  the  rules  and  regulations 
of  this  Subchapter  is  underscored. 

Closing  Hearings;  Submission  of 
Findings  and  Conclusions;  Report. 
Section  251.51,  with  respect  to  closing 
the  hearing,  and  section  251.52,  on 
submission  of  proposed  findings  and 
conclusions,  are  adopted  intact  from  the 
former  Tribunal's  rules,  with 
conforming  amendments. 

Section  251.53  essentially  codifies  the 
provisions  of  17  U.S.C.  802(e)  governing 
the  report  of  Copyright  Arbitration 
Royalty  Panels  to  the  Librarian  of 
Congress.  The  determination  of  a  Panel 
is  to  be  certified  and  signed  by  all  the 


arbitrators,  and  any  written  dissent  is  to 
be  certified  and  signed  by  the  dissenting 
arbitrator.  Panels  must  distribute  copies 
of  their  determination  to  all 
participating  parties. 

Assessment  of  Costs  of  Panels. 
Section  251.54  governs  the  assessment 
of  costs  by  Copyright  Arbitration 
Royalty  Panels.*  It  implements  new 
section  802(c)  of  the  Copyright  Act 
which  states: 

In  ratemaking  proceedings,  the  parties  to 
the  proceedings  shall  bear  the  entire  cost 
thereof  in  such  manner  and  proportion  as  the 
Arbitration  Panels  shall  direct.  In 
distribution  proceedings,  the  parties  shall 
hear  the  cost  in  direct  proportion  to  their 
share  of  the  distribution. 

After  the  conclusion  of  an  arbitration 
proceeding,  the  Panel  will  assess  its 
costs  in  accordance  with  the  above- 
described  proportions.  The  chairperson 
will  deliver  a  statement  to  each 
participating  party  listing  the  Panel's 
total  costs,  the  party's  individual  share, 
and  the  amount  due  to  each  arbitrator 
from  that  party.  Payment  is  to  be  made 
to  each  arbitrator,  as  provided  in  the 
statement,  and  must  be  made  either  by 
money  order,  check,  or  bank  draft. 
Failure  to  submit  timely  payment  will 
subject  the  party  to  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

Post-Panel  Motions;  Order  of  the 
Librarian:  Effective  Date;  Appeals.  After 
the  arbitration  process  has  concluded 
and  the  Panel  has  delivered  its  report, 
the  Reform  Act  requires  that  the 
Librarian  of  Congress  review  the 
sufficiency  of  the  Panel's  determination 
within  60  days  of  receipt  of  the  report. 
Section  251.55  grants  the  parties  to  the 
proceeding  14  days  in  which  to  file 
petitions  with  the  Librarian  requesting 
that  the  determination  be  modified  or 
set  aside,  and  an  additional  14  days  to 
reply  to  such  petitions.  The  p)etitioner 
must  clearly  state  its  reasons  for  the 
modification  or  reversal,  and  include 
applicable  portions  of  its  proposed 
findings  of  fact  and  conclusions  of  law. 
After  the  four-week  period  has  run,  the 
Librarian  will  proceed  to  a  decision  on 
the  Panel's  report.  Section  251.56 
essentially  codifies  the  review  process 
described  in  17  U.S.C.  802(f),  with  the 
Librarian  publishing  the  order  of  his/her 
deci.sion  in  the  Federal  Register  and 
delivering  it  to  all  the  parties  to  the 
proceeding.  The  order  is  to  be  effective 
30  days  after  its  publication  in  the 
Federal  Register,  unless  an  appeal  is 
taken  (§  251.57).  The  appeals  process 
described  in  §  251.58  comes  directly 
from  17  U.S.C.  802(g). 


'  Assessment  of  costs  by  the  Library  and  the 
Copyright  Office  are  addressed  in  $$  251.65  and 
251.74. 
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.  Subpart  F — Rate  Adjustment 
roceedings 

The  basic  procedujal  mechanics  of  an 
rbitration  proceeding  are  described  in 
ubpart  E,  but  the  different  nature  of 
ite  adjustment  proceedings  in 
omparison  with  that  of  distribution 
roceedings  calls  for  additional  separate 
jquirements.  Subpart  F  contains  those 
jquirements  for  rate  adjustment 
roceedings. 

Scope  of  Subpart  F.  Section  251.60 
escribes  the  scope  of  Subpart  F. 
mphasizing  that  it  applies  only  to  rat^ 
djustment  proceedings  and  that  it 
ugments  the  rules  of  Subpart  E.  In 
ircumstances  where  one  or  more 
rovisions  of  Subpart  E  and  F  are 
iconsistent.  section  251.60  makes  clear 
lat  Subpart  F  is  controlling. 

Commencement  of  Proceedings: 
'intent  of  Petitions.  Section  251.61 
escribes  the  commencement  of 
djustment  proceedings  for  the 
pplicable  compulsory  licenses, 
adjustment  is  either  automatic,  as  in  the 
ase  of  non-commercial  broadcasting,  or 
y  petition,  as  in  the  cases  of  cable, 
ihonorecords.  jukeboxes,  and  audio 
lome  recording  devices  and  media.  The 
ection  implements  the  changes  made 
ly  the  Reform  Act  with  respect  to  the 
lates  when  proceedings  begin  or  when 
►etitions  may  be  Sled.  Thus,  cable  rate 
djustment  petitions  may  be  filed  in 
995  and  every  5  years  thereafter;  those 
or  phonorecords  in  1997  and  every  10 
ears  thereafter;  those  for  jukeboxes 
vithin  one  year  of  termination  or 
ixpiration  of  a  negotiated  license;  and 
hose  for  audio  home  recording  devices 
ind  media  from  October  29. 1997  to 
October  28, 1998  and  not  more  than 
»nce  a  year  thereafter.  In  the  case  of 
loncommercial  educational 
)rQadcasting,  the  Librarian  will  publish 
lotice  of  initiation  of  arbitration 
)roceedings  on  June  30. 1997.  and  every 
i  years  thereafter.  Section  251.62  adopts 
he  former  Tribunal's  rules  governing 
he  content  of  a  petition. 

Period  for  Consideration.  Section 
!51.63  is  an  important  provision. 
Mthough  it  adopts  the  90-day  "cooling 
iff'  period  used  by  the  Tribunal  to 
acilitate  settlements  after  the  filing  of  a 
)etition.  or  prior  to  a  non-commercial 
Klucational  broadcasting  rate 
idjustment,  the  90-day  period  is 
lignificant  for  other  purposes.  This 
»me  90-day  period  is  used  to  conduct 
jrecontroversy  discovery  and  exchange 
}f  documents  (§  251.45).  and  to  file 
)bjections  to  names  on  the  arbitrator  list 
§  251.4).  The  Librarian  will  designate 
he  90-day  period  for  consideration  by 
:)ublishing  notice  in  the  Federal 
Register,  including  the  effective 


beginning  and  ending  dates  of  that 
period. 

Disposition  of  Petition:  Initiation  of 
Proceeding.  After  the  expiration  of  the 
90-day  period,  and  after  the  Librarian 
has  resolved  all  motions  submitted 
during  that  period,  section  251.64 
prescribes  that  the  Librarian  will 
determine  the  sufficiency  of  the  rate 
adjustment  petition.  If  the  petition  is 
sufficient,  the  Librarian  will  publish  in 
the  Federal  Register  a  declaration  of  a 
controversy  and.  at  the  same  time,  a 
notice  of  initiation  of  an  arbitration 
proceeding.  The  same  declaration  and 
notice  of  initiation  shall  be  done  for 
noncommercial  educational 
broadcasting  in  accordance  with  17 
U.S.C.  118(b)  and  (c).  The  declaration 
and  notice  of  initiation  will  commence 
the  180-day  period  for  proceedings 
described  in  17  U.S.C  802. 

Deduction  of  Costs.  The  final  section 
of  Subpart  F,  §  251.65,  implements 
section  802(h)(1)  of  the  Copyright  Act 
which  allows  the  Copyright  Office  and 
the  Library  to  assess  their  reasonable 
costs  for  the  rate  adjustment  proceeding 
directly  to  the  participating  parties. 
These  costs  include  any  administrative 
services  provided  under  U.S.C  801(d). 

7.  Subpart  G — Royalty  Fee  Distribution 
Proceedings 

Subpart  C  is  like  Subpart  F  in  that  it 
prescribes  additional  procedural 
requirements  inherent  in  certain  royalty 
distribution  proceedings.  There  are 
three  compulsory  licenses  that  require 
royalty-fee  distributions:  cable,  satellite 
and  digital  audio.  Section  251.70  states 
that  the  provisions  of  Subpart  G  apply 
to  these  licenses,  and  underscores  that, 
in  the  case  of  inconsistencies.  Subpart  G 
takes  precedence  over  Subpart  E. 

Commencement  of  Proceedings: 
Determination  of  Controversy.  Section 
251.71  describes  the  commencement  of 
distribution  proceedings  by  prescribing 
the  time  period  for  the  filing  of  royalty 
claims."  In  the  case  of  cable,  claims 
must  be  filed  during  the  month  of  luly: 
for  satellite  during  July;  and  for  digital 
audio  during  January  and  February. 
Under  section  251.72.  after  the  filing  of 
claims  as  prescribed  by  17  U.S.C. 
§§  111(d)(4)(B)  (cable).  119(b)(4)(B) 
(satellite  carrier),  and  1007(b)  (digital 
audio),  the  Librarian  must  determine 
whether  a  controversy  exists.  The 
Librarian  may  issue  requests  for 
information  or  conduct  hearings  to 
assist  in  determining  the  existence  of  a 
controversy,  with  notice  of  the 


■  The  procedure*  For  filing  claims  are  described 
in  Pan*  2S2.  256.  and  2Sa. 


proceedings  to  be  published  in  the 
Federal  Register. 

Declaration  of  Controversy:  Initiation 
of  Proceeding.  Once  the  Librarian  has 
determined  that  controversy  exists,  he/ 
she  shall  publish  in  the  Federal  Register 
a  declaration  of  controversy  along  with 
a  notice  of  initiation  of  arbitration.  The 
notice  is  to  include  a  description  of  the 
nature,  structure  and  schedule  of  the 
proceeding. 

Deduction  of  Costs.  Section  §  251.74 
is  the  royalty-distribution  counterpart  of 
§  251.65;  it  allows  the  Library  and  the 
Copyright  Office  to  deduct  their 
reasonable  costs  incurred  as  a  result  of 
a  distribution  proceeding.  These 
expenses  include  administrative 
services  provided  under  17  U.S.C 
801(d). 

B.  Part  252— Filing  of  Claims  to  Cable 
Hoyalty  Fees 

Part  252  prescribes  the  filing 
requirements  for  claims  to  cable 
royalties.  The  Part  significantly  revises 
the  former  Tribunal's  rules  governing 
the  filing  of  cable  claims  by 
implementing  a  procedural  system 
similar  to  that  adopted  by  the  Tribunal 
for  the  filing  of  digital  audio  claims.  See 
58  FR  53822  (1993).  Section  252.1 
defines  the  scope  of  Part  252. 

Time  of  Filing.  Section  252.2  specifies 
the  time  of  filing  for  cable  claims. 
Claims  for  cable  royalties  from  the 
preceding  calendar  year  must  be  filed 
during  the  month  of  July,  and  no 
distribution  will  be  made  to  any  party 
failing  to  make  a  timely  filing.  Cable 
claims  may  be  filed  jointly  or  singly  as 
the  submitting  parties  choose. 

Content  of  Claims.  Section  252.3 
describes  the  required  content  of  a 
claim,  and  is  more  detailed  than  the 
former  Tribunal's  requirements.  The 
Copyright  Office  is  not  yet  prepared  to 
issue  claimant  forms,  and  each  claimant 
must  therefore  take  care  to  insure  that 
information  meeting  all  the 
requirements  of  section  252.3  is 
contained  in  each  claim.  Each  claim 
must  state  the  full  legal  name  of  the 
claimant,  and  its  address,  telephone 
number  and  facsimile  number,  if  any. 
The  claimant  must  also  identify  at  least, 
one  of  its  copyrighted  works  that  was 
subject  to  a  secondary  transmission  by 
a  cable  system  in  the  previous  calendar 
year,  thereby  establishing  a  basis  for  a 
claim  to  royalties.  If  the  claim  is  a  joint 
claim,  there  must  be  a  concise  statement 
of  the  authorization  for  filing  the  joint 
claim.  For  this  purpose,  perfor.ning 
rights  societies  will  not  be  required  to 
obtain  separate  authorizations  from 
their  individual  members  beyond  their 
standard  agreements. 
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Ail  claims  must  be  signed  by  the 
claimant  or  a  duly  authorized 
representative,  and  the  Copyright  Office 
mqst  be  notified  of  name  and/or  address 
changes  within  30  days  of  the  change. 
Failure  to  notify  the  Office  in  a  timely 
fashion  is  grounds  for  dismissal  of  the 
claim.  If  a  party  submitting  an 
individual  claim  wishes  to  change  it  to 
a  joint  claim,  the  Office  must  be  notified 
within  14  days  of  the  agreement  to 
submit  a  joint  claim.  All  joint  claimants 
must  make  available  to  the  Copyright 
Office  and,  if  applicable,  to  a  Copyright 
Arbitration  Royalty  Panel — a  list  of  all 
individual  claimants  covered  by  the 
joint  claim. 

Compliance  With  Statutory  Dates. 
Section  252.4  underscores  the 
importance  of  complying  with  the  July 
filing  period.  A  claim  is  considered 
timely  filed  if  it  is  received  by  the 
Copyright  Office  during  normal 
business  hours  in  July,  or  is  properly 
addressed  to  the  Copyright  Office  with 
correct  postage  and  bears  a  July  U.S. 
postmark.  Claims  dated  only  with  a 
business  meter  and  not  received  in  July 
are  untimely.  Absolutely  no  claim  will 
be  accepted  if  it  is  filed  by  facsimile 
transmission. 

Proof  of  Fixation.  Finally,  section 
252.5  clarifies  that  the  Copyright  Office 
will  not  require  claimants  to  file  copies 
of  their  works.  In  the  event  that  the 
issue  of  fixation  arises,  the  CARP 
conducting  the  proceeding  will  resolve 
the  controversy  on  the  basis  of  affidavits 
and  other  appropriate  documentary 
evidence.  No  affidavits  need  be 
submitted,  however,  unless  requested 
by  the  Panel. 

C.  Parts  253-256 

Parts  253  through  256  adopt,  with 
only  minor  technical  changes,  the 
provisions  of  the  former  Tribunal's 
regulations  for  use  of  copyrighted  works 
by  noncommercial  educational 
broadcasters,  adjustment  of  royalty  rates 
for  phonorecord  players  (jukeboxes), 
adjustment  of  royalty  rates  for  making 
and  distributing  phonorecords,  and 
adjustment  of  royalty  rates  for  the  cable 
compulsory  license.  These  aciions 
contain  current  royalty  rates,  as  adopted 
by  the  Tribunal,  and  will  be  amended 
by  the  Copyright  Office  in  the  future  as 
new  rates  are  set  by  a  Copyright 
Arbitration  Royalty  Panel  or  the 
Librarian  of  Congress,  as  the  case  may 
be. 

In  adopting  Parts  253-256,  several 
regulations  of  the  former  Tribunal  are 
being  repealed.  Former  Part  303, 
entitled  "Access  to  Phonorecord  Players 
(Jukeboxes)"  is  repealed,  as  is  former 
Part  305,  "Claims  to  Phonorecord  Player 
(Jukebox)  Royalty  Fees."  The  need  for 


these  parts  was  eliminated  by  the 
Reform  Act's  repeal  of  the  section  116 
jukebox  compulsory  license  and 
replacement  with  section  116A 
governing  negotiated  licenses.  The  need 
for  former  Tribunal  Part  306,  however, 
was  not  eliminated  since  it  contains 
royalty  rates  applicable  to  periods 
dating  back  to  January  1,  1982.  These 
rates  must  be  preserved,  even  though 
the  compulsory  license  has  now  been 
eliminated  for  future  years,  in  the  event 
that  parties  making  use  of  copyrighted 
works  during  the  periods  covered  by  the 
license  may  now,  or  in  the  future,  make 
initial  or  supplementary  payments.  Part 
254  therefore  adopts  Part  306  of  the 
former  Tribunal's  rules,  with  only  one 
minor  technical  change. 

D.  Part  257— Filing  of  Claims  to  Satellite 
Carrier  Royalty  Fees 

Part  257  implements  exactly  the  same 
requirements  for  17  U.S.C.  119  satellite 
carrier  royalty  claims  that  Part  252 
adopts  for  cable  claims.  Like  those  for 
cable,  claims  in  these  cases  must  be 
filed  during  the  month  of  July,  and  may 
be  filed  singly  or  jointly.  Section  257.6 
makes  it  clear  that,  although  cable  and 
satellite  have  the  same  filing  period, 
separate  claims  must  be  filed  by  a  party 
seeking  both  cable  and  satellite  royalty 
fees  for  the  same  calendar  year.  Any 
single  claim  which  attempts  to  file  for 
both  royalty  funds  will  be  dismissed. 

E.  Parts  258-259 

Parts  258  and  259  govern  the 
adjustment  of  royalty  fees  for  the 
satellite  carrier  compulsory  license  and 
the  filing  of  digital  audio  claims, 
respectively.  These  two  parts  adopt 
Parts  310  and  311  of  the  former 
Tribunal's  rules  with  only  minor 
technical  changes. 

List  of  Subjects 

37  CFR  Parts  25J  and  301 

Administrative  practice  and 
procedure,  Hearing  and  appeal 
procedures. 

37  CFR  Parts  252  and  302 

Cable  television,  Claims,  Copyright. 

37  CFR  Parts  253  and  304 

Copyright,  Music,  Radio,  Rates, 
Television. 

37  CFR  Parts  254  and  306 

Copyright,  Jukeboxes,  Rates. 
37  CFR  Parts  255  and  307 

Copyright,  Music,  Recordings. 
37  CFR  Parts  256  and  308 

Cable  television.  Rates.- 


37  CFR  Parts  257  and  309 

Cable  television,  Claims. 
37  CFR  Parts  258  and  310  i 

Copyright,  Satellite. 
37  CFR  Parts  259  and  31 1*- 

Claims,  Copyright,  Digital  audio 
recording  devices  and  media. 

37  CFR  Parts  303 

Copyright,  Jukeboxes. 
37  CFR  Parts  305 

Claims,  Jukeboxes. 

Proposed  Rules 

For  the  reasons  set  out  in  the 
preamble,  37  CFR  Chapters  II  and  III  are 
proposed  to  be  amended  under 
authority  of  17  U.S.C.  802(d)  as  follows: 

1.  Part  301  of  Chapter  III  is  removed, 
la.  New  Subchapter  A — Copyright 

Office  Rules  and  Procedures — is  added 
to  chapter  II  consisting  of  Parts  201-211. 

lb.  New  Subchapter  B — Copyright 
Arbitration  Royalty  Panel  Rules  and 
Procedures — is  added  to  chapter  II 
consisting  of  Parts  251-259. 

2.  A  new  part  251  is  added  to 
subchapter  B  of  Chapter  II  to  read  as 
follows: 

PART  251— COPYRIGHT 
ARBITRATION  ROYALTY  PANEL 
RULES  OF  PROCEDURE 


Subpart  A — Organization 

Sec. 

251.1  Official  Address. 

251.2  Purpose  of  Copyright  Arbitration 
Royalty  Panels. 

251.3  Arbitrator  lists. 

251.4  Arbitrator  lists:  Objections. 

251.5  Qualifications  of  the  arbitrators. 

251.6  Composition  and  selection  of 
Copyright  Arbitration  Royalty  Panels. 

251.7  Actions  of  Copyright  Arbitration 
Royalty  Panels. 

Subpart  B — Public  Access  to  Copyright 
Arbitration  Royalty  Panel  Meetings 

251.11  Open  meetings. 

251.12  Conduct  of  open  meetings. 

251.13  Closed  meetings. 

251.14  Procedure  for  closed  meetings. 

251.15  Transcripts  of  closed  meetings. 

251.16  Requests  to  open  or  close  meetings. 

Subpart  C — Public  Access  to  and 
Inspection  of  Records 

251.21  Public  records. 

251.22  Public  access. 

251.23  FOIA  and  Privacy  Act  |Reser\edl. 

Subpart  0 — Standards  (Q(  Conduct 
[Reserved] 

Subpart  E — Procedures  of  Copyright 
Afbitratlon  Royalty  Panels 

251.40  Scope. 

251.41  Formal  hearings. 

251 .42.     Suspension  or  waiver  of  rules. 
251.43    Written  cases. 
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251.44  Filing  and  service  of  wriRen  cases 
and  pleadings. 

251 .45  Discovery  and  prehearing  motions. 

251.46  Conduct  of  hearings:  Role  for 
arbitrators. 

251.47  Conduct  of  hearings:  Witnesses  and 
counsel. 

251.48  Rules  of  evidence. 

251.49  Transcript  and  record. 

251.50  Rulings  and  orders. 

251.51  Closing  the  hearing. 

251.52  Proposed  findings  and  conclusions. 

251.53  Report  to  the  Librarian  of  Congress. 

251.54  Assessment  of  costs  of  Arbitration 
Panels. 

251.55  Post-Panel  motions. 

251.56  Order  of  the  Librarian  of  Congress. 

251.57  Effective  date  of  order. 

251.58  Judicial  review. 

Subpart  F — Rate  Adiustment  Proceedings 

251.60  Scope. 

251.61  Commencement  of  adjustment 
ptxx:e8dings. 

251.62  Content  of  petition. 

251.63  Period  for  consideration. 

251. 64  Disposition  of  petition:  Initiation  of 
arbitration  proceeding. 

251.65  Deduction  of  costs  of  rate 
adjustment  proceedings. 

Subpart  Q — Royalty  Fee  Distribution 
Proceedings 

251.70  Scope. 

251.71  Commencement  of  proceedings. 

251.72  Determination  of  controversy. 

251.73  Declaration  of  controversy:  Initiation 
of  arbitration  proceeding.  "^ 

251.74  Ded  uction  of  costs  of  d  i  stri  but  ion 
proceedings. 

Authority:  17  U.S.C.  801-803. 

Subpart  A — Organization 

§251.1    Official  address. 

Copyright  Office,  Copyright  Arbitration 
Royalty  Panels,  Library  of  Congress, 
Washington,  DC  20557-6400,  (202) 
707-8150 

§  251 J    Purpose  of  Copyright  Art>Hration 
Royalty  Panels. 

The  Librarian  of  Congress,  upon  the 
recommendation  of  the  Register  of 
Copyrights,  may  appoint  and  convene  a 
Copyright  Arbitration  Royalty  Panel 
(CARP)  for  the  following  purposes: 

(a)  To  make  determinations 
concerning  copyright  royalty  rates  for 
the  cable  compulsory  license.  17  U.S.C 
111. 

(b)  To  make  determinations 
concerning  copyright  royalty  rates  for 
the  making  and  distributing  of 
phonorecords.  17  U.S.C.  115. 

(c)  To  make  determinations 
concerning  copyright  royalty  rates  for 
coinoperated  phonorecord  players 
(jukeboxes)  whenever  a  negotiated 
hcense  authorized  by  17  U.S.C.  116 
expires  or  is  terminated  and  is  not 
replaced  by  another  such  license 
agreement. 


(d)  To  make  determinations 
concerning  royalty  rates  and  terms  for 
the  use  by  noncommercial  educational 
broadcast  stations  of  certain  copyrighted 
works.  17  U.S.C  118. 

(e)  To  distribute  cable  television, 
satellite  carrier  and  digital  audio 
recording  devices  and  media  royalty 
fees  under  17  U.S.C  111,  119,  and 
chapter  10.  respectively,  deposited  with 
the  Register  of  Copyrights. 

f2S1.3    Arbitrator  Usts. 

(a)  Any  professional  arbitration 
association  or  organization  may  submit, 
before  March  1. 1994  and  before  January 
1  of  each  year  thereafter,  a  list  of  its 
members  qualified  to  serve  as  arbitrators 
on  a  Copyright  Arbitration  Royalty 
Panel.  Such  list  shall  contain  the 
following  for  each  member: 

(1)  The  full  name,  address  and 
telephone  number  of  the  member. 

(2)  The  current  position  and  name  of 
the  member's  employer,  if  any.  along 
with  a  brief  summary  of  the  member's 
employment  history. 

(3)  A  brief  description  of  the 
educational  background  of  the  member, 
including  teaching  positions  and 
membership  in  professional 
associations,  if  any. 

(4)  A  description  of  the  facts  and 
information  which  qualify  the  member 
to  serve  as  an  arbitrator  under  §251.4. 

(5)  Any  other  information  which  the 
professional  arbitration  association  or 
organization  may  consider  relevant. 

(b)  After  March  1. 1994.  and  after 
January  1  of  each  year  thereafter,  the 
Librarian  of  Congress  shall  publish  in 
the  Federal  Register  a  list  of  all  the 
members  of  professional  arbitration 
associations  and  organizations 
submitted  to  the  Librarian  who  satisfy 
the  qualifications  and  requirements  of 
this  subchapter  and  can  reasonably  be 
expected  to  be  available  to  serve  as  an 
arbitrator  to  a  Copyright  Arbitration 
Royalty  Panel  during  that  calendar  year. 

$251.4    Arbitrator  lists:  Objections. 

(a)  In  the  case  of  a  rate  adjustment 
proceeding,  any  party  to  the  proceeding 
may,  during  the  90-day  period  specified 
in  §  251.63,  file  an  objection  with  the 
Librarian  of  Congress  to  one  or  more  of 
the  persons  contained  on  the  arbitrator 
list  for  that  proceeding.  Such  objection 
shall  plainly  state  the  grounds  and 
reasons  for  each  person  found  to  be 
objectionable. 

(b)  In  the  case  of  a  royalty  distribution 
proceeding,  any  party  to  the  proceeding 
may.  during  the  time  specified  in 

§  251.45(a).  file  an  objection  with  the 
Librarian  of  Congress  to  one  or  more  of 
the  persons  contained  on  the  arbitrator 
list  for  the  proceeding.  Such  objection 


shall  plainly  state  the  grounds  and 
reasons  for  each  person  found  to  be 
objectionable. 

§  251 .5    Qualifications  of  the  arbitrators. 
In  order  to  serve  as  an  arbitrator  to  a 
copyright  arbitration  panel,  a  person 
must,  at  a  minimum,  have  the  following 
qualifications: 

(a)  Membership  in  a  bar  association  of 
any  state,  territory,  trust  territory  or 
possession  of  the  United  States. 

(b)  Ten  or  more  years  of  legal  practice. 

(c)  Experience  in  conducting 
arbitration  proceedings  or  facilitating 
the  resolution  and  settlement  of 
disputes. 

%  251 .6    Composition  and  selection  of 
Copyright  Art>ltration  Royalty  Panels. 

(a)  Within  10  days  after  publication  of 
a  notice  in  the  Federal  Register 
initiating  arbitration  proceedings  under 
this  subchapter,  the  Librarian  of 
Congress  shall,  upon  recommendation 
of  the  Register  of  Copyrights,  select  2 
arbitrators  from  lists  provided  by 
professional  arbitration  associations. 

(b)  The  2  arbitrators  so  selected  shall, 
within  10  days  of  their  selection,  choose 
a  third  arbitrator  from  the  same  lists. 
The  third  arbitrator  shall  serve  as  the 
chairperson  of  the  Panel  during  the 
course  of  the  proceedings. 

(c)  If  the  2  arbitrators  fail  to  agree 
upon  the  selection  of  the  third,  the 
Librarian  shall  promptly  select  the  third 
arbitrator  from  the  same  lists. 

(d)  The  third  arbitrator  so  chosen 
shall  serve  as  the  chairperson  of  the 
Panel  during  the  course  of  the 
proceeding.  In  all  matters,  procedural  or 
substantive,  the  chairperson  shall  act 
according  te  the  majority  wishes  of  the 
Panel. 

(e)  If  for  any  reason  one  or  more  of  the 
arbitrators  selected  by  the  Librarian  is 
unable  to  serve  during  the  course  of  the 
proceedings,  the  Librarian  shall 
prompNy  appoint  a  replacement: 
Providec.  that  once  hearings  have 
commenced,  no  such  appointment  shall 
be  made  and  the  remaining  arbitrators 
shall  con.stitute  a  quoriim  necessary  to 
the  determination  of  the  proceeding. 

§  251 .7    Actions  of  Copyright  Art>ltratton 
Royalty  Panels. 

Any  action  of  a  Copyright  Arbitration 
Royalty  Panel  requiring  publication  in 
the  Federal  Register  according  to  17 
U.S.C  or  the  rules  and  regulations  of 
this  subchapter  shall  be  published 
under  tJie  authority  of  the  Librarian  of 
Congress  and  the  Register  of  Copyrights. 
Under  no  circumstances  shall  a  CARP 
engage  in  rulemaking  designed  to 
amend,  supplement  or  supersede  any  of 
the  rules  and  r^uiations  of  this 
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subchapter,  or  seek  to  have  any  such 
action  published  in  the  Federal 
Register. 

Subpart  B— Public  Access  to 
Copyright  Art>itration  Royalty  Panel 
Meetings 

§251.11    Open  meetings. 

(a)  All  meetings  of  a  Copyright 
Arbitration  Royalty  Panel  shall  be  open 
to  the  public,  with  the  exception  of 
meetings  that  are  listed  in  §  251.13. 

(b)  At  {he  beginning  of  each 
proceeding,  the  CARP  shall  develop  the 
original  schedule  of  the  proceeding 
which  shall  be  published  in  the  Federal 
Register  at  least  7  calendar  days  in 
advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times, 
dates,  and  place  of  the  meetings,  the 
testimony  to  be  heard,  whether  any  of 
the  meetings  are  to  be  closed,  and,  if  so. 
which  ones,  and  the  name  and 
telephone  number  of  the  person  to 
contact  for  further  Information. 

(c)  If  changes  are  made  to  the  original 
schedule,  they  will  bo  announced  in 
of>en  meeting  and  issued  as  orders  to 
the  parties  participating  in  the 
proceeding,  and  the  changes  will  be 
noted  in  the  docket  file  of  the 
proceeding.  In  addition,  the  contact 
person  for  the  proceeding  shall  make 
any  additional  efforts  to  pubUcize  the 
change  as  are  practicable. 

(d)  If  it  is  decided  that  the  publication 
of  the  original  schedule  must  be  made 
on  shorter  notice  than  7  days,  that 
decision  must  be  made  by  a  recorded 
vote  of  the  Panel  and  included  in  the 
announcement 

§251.12    Conduct  of  openmeetings. 

(a)  Meetings  of  a  Copyright 
Arbitration  Royalty  Panel  will  be 
conducted  in  a  manner  to  insure  both 
the  public's  right  to  observe  and  the 
ability  of  the  Panel  to  conduct  its 
business  properly.  The  chairperson  will 
take  whatever  measures  necessary  to 
achieve  that  purpose. 

(b)  The  right  of  the  public  to  be 
present  does  not  include  the  right  to 
participate  or  make  comments. 

(c)  Reasonable  access  for  news  media 
will  be  provided  at  all  public  sessions, 
as  long  as  it  does  not  interfere  with  the 
comfort  or  efficiency  of  the  arbitrators  or 
witnesses.  Cameras  will  be  admitted 
only  on  the  authorization  of  the 
chairperson,  and  no  witness  may  be 
photographed  or  have  his  or  her 
testimony  recorded  for  broadcast  if  be  or 
she  ob)e(^. 

§251.13    CtosadmMtmgs. 

In  the  following  circumstances,  a 
Copyright  Arbitration  Royalty  Panel 


may  close  its  meetings  or  withhold 
information  from  the  public: 

(a)  If  the  matter  to  be  discussed  has 
been  specifically  authorized  to  be  kept 
secret  by  Executive  Order,  in  the 
interests  of  national  defense  or  foreign 
policy;  or 

(b)  If  the  matter  relates  solely  to  the 
internal  practices  of  a  Copyright 
Arbitration  Royalty  Panel;  or 

(c)  If  the  matter  has  been  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552)  and  there  is  no 
discretion  on  the  issue;  or 

(d)  If  the  matter  involves  privileged  or 
confidential  trade  secrets  or  financial 
information;  or 

(e)  If  the  result  might  be  to  accuse  any 
person  of  a  crime  or  formally  censure 
him  or  her;  or 

(f)  If  there  would  be  clearly 
unwarranted  invasion  of  personal 
privacy;  or 

(g)  If  there  would  be  disclosure  of 
investigatory  records  compiled  for  law 
enforcement,  or  information  that  if 
written  would  be  contained  in  such 
records,  and  to  the  extent  disclosure 
would: 

(1)  Interfere  with  enforcement 
proceedings;  or 

(2)  Deprive  a  person  of  the  right  to  a 
fair  trial  or  impartial  adjudication;  or 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy;  or 

(4)  Disclose  the  identity  of  a 
confidential  source  or.  in  the  case  of  a 
criminal  investigation  or  a  national 
security  intelligence  investigation, 
disclose  confidential  information 
furnished  only  by  a  confidential  source; 
or 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  safety  of  law 
enforcement  personnel. 

(h)  If  premature  disclosure  of  the 
information  would  frustrate  a  Cop}Tight 
Arbitration  Royalty  Panel's  action, 
unless  the  Panel  has  already  disclosed 
the  concept  or  nature  of  the  proposed 
action,  or  is  required  by  law  to  make 
disclosure  before  taking  final  action;  or 

(i)  If  the  matter  concerns  a  CARP's 
participation  in  a  civil  action  or 
proceeding  or  in  an  action  in  a  foreign 
court  or  international  tribunal,  or  an 
arbitration,  or  a  particular  case  of  formal 
agency  adjudication  pursuant  to  5 
U.S.C  554,  or  otherwise  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing;  or 

(j)  If  a  motion  or  objection  has  been 
raised  in  an  open  meeting  and  the  Panel 
determines  that  it  is  in  the  best  interest 
of  the  proceeding  to  deliberate  on  such 
motion  or  objection  in  closed  session. 


§251.14    Procadura  for doMd  meetings. 

(a)  Meetings  may  be  closed,  or 
information  withheld  from  the  public, 
only  by  a  recorded  vote  of  a  majority  of 
arbitrators  of  a  Copyright  Arbitration 
Royalty  Panel.  Each  question,  either  to 
close  a  meeting  or  to  withhold 
information,  must  be  voted  on 
separately,  unless  a  series  of  meetings  is 
involved,  in  which  case  the  Panel  may 
vote  to  keep  the  discussions  closed  for 
30  days,  starting  from  the  first  meetings. 
If  the  panel  feels  that  information  about 
a  closed  meeting  must  be  withheld,  the 
decision  to  do  so  must  also  be  the 
subject  of  a  recorded  vote. 

fb)  Before  a  discussion  to  close  a 
meeting  or  withhold  information,  the 
chairperson  of  a  CARP  must  certify  that 
such  an  action  is  permissible,  and  the 
chairperson  shall  cite  the  appropriate 
exemption  under  §  251.13.  This 
certification  shall  be  included  in  the 
announcement  of  the  meeting  and  be 
maintained  as  part  of  the  record  of 
proceedings  of  the  Panel. 

(c)  Following  such  a  vote,  the 
following  information  shall  be 
published  in  the  Federal  Register  as 
soon  as  possible: 

(1)  The  vote  of  each  arbitrator;  and 

(2)  The  appropriate  exemption  under 
§251.13;  and 

(3)  A  Ust  of  all  persons  expected  to 
attend  the  meeting  and  their  affiliation. 

§  251 .15    Transcripts  of  closed  meetings. 

(a)  All  meetings  closed  to  the  public 
shall  be  subject  either  to  a  complete 
transcript  or,  in  the  case  of  §  251.13(h) 
and  at  the  discretion  of  the  Copyright 
Arbitration  Royalty  Panel,  detailed 
minutes.  Detailed  minutes  shall 
describe  all  matters  discussed,  identify 
all  documents  considered,  summarize 
action  taken  as  well  as  the  rea!«ons  for 
it,  and  record  all  roll  call  votes  as  well 
as  any  views  expressed. 

(b)  Such  transcripts  or  minutes  shall 
be  kept  by  the  Copyxight  Office  for  at 
least  2  years,  or  for  at  least  1  year  after 
the  conclusion  of  the  proceedings, 
whichever  is  later.  Any  portion  of 
transcripts  of  meetings  which  the 
chairperson  of  a  CARP  does  not  feel  is 
exempt  from  disclosure  under  §  251.13 
will  ordinarily  be  available  to  the  public 
within  20  working  days  of  the  meeting. 
Transcripts  or  minutes  of  closed 
meetings  will  be  reviewed  by  the 
chairperson  at  the  end  of  the 
proceedings  of  the  Panel  and,  if  at  that 
time  he  or  she  determines  that  they 
should  be  disclosed,  he  or  she  will 
resubmit  the  question  to  the  Panel  to 
gain  authorizjition  for  their  disclosure. 
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251.16    Requests  to  op«n  or  close 
eetings. 

(a)  Any  person  may  request  a 
opyright  Arbitration  Royalty  Panel  to 
pen  or  close  a  meeting  or  disclose  or 
ithhold  information.  Such  request 

lUst  be  captioned  "Request  to  Open"  or 
Request  to  Close"  a  meeting  on  a 
)ecified  date  concerning  a  specific 
ibject.  The  person  making  the  request 
lust  state  his  or  her  reasons,  and 
iclude  his  or  her  name,  address,  and 
ilephone  number. 

(b)  In  the  case  of  a  request  to  open  a 
leeting  that  a  CARP  has  previously 
oted  closed,  the  Panel  must  receive  the 
jquest  within  3  working  days  of  the 
leetings  announcement.  Otherwise  the 
jquest  will  not  be  heeded,  and  the 
erson  making  the  request  will  be  so 
otified.  An  original  and  three  copies  of 
le  request  must  be  submitted. 

(c)  For  a  CARP  to  act  on  a  request  to 
pen  or  close  a  meeting,  the  question 
lust  be  brought  to  a  vote  before  the 
anel.  If  the  request  is  granted,  an 
mended  meeting  announcement  will 
e  issued  and  the  person  making  the 
jquest  notified.  If  a  vote  is  not  taken, 
r  if  after  a  vote  the  request  is  denied, 
aid  person  will  also  be  notified 
romptly. 

;ubpart  C— Public  Access  to  and 
ispection  of  Records 

251.21     PuMIc  records. 

(a)  All  official  determinations  of  a 
lopyright  Arbitration  Royalty  Panel  will 
e  published  in  the  Federal  Register  in 
ccordance  with  §  251.7  and  include  the 
elevant  facts  and  reasons  for  those 
eterminations. 

(b)  All  records  of  a  CARP,  and  all 
ecords  of  the  Librarian  of  Congress 
ssembled  and/or  created  under  17 
J.S.C.  801  and  802.  are  available  for 
nspection  and  copying  at  the  address 
irovided  in  §  251.1  with  the  exception 
i: 

(1)  Records  that  relate  solely  to  the 
ntemal  personnel  rules  and  practices  of 
he  Copyright  Office  or  the  Library  of 
llongress; 

(2)  Records  exempted  by  statute  from 
lisclosure; 

(3)  Interoffice  memoranda  or 
lorrespondence  not  available  by  law 
ixcept  to  a  party  in  litigation  with  a 
!1ARP,  Copyright  Office  or  Library  of 
Congress; 

(4)  Persormel,  medical  or  similar  files 
vhose  disclosure  would  be  an  invasion 
)f  personal  privacy; 

(5)  Communications  among  arbitrators 
)f  a  Pane\  concerning  (he  drafting  of 
lecisions,  opinions,  reports,  and 
indings  on  any  Panel  matter  or 
iroceeding; 


(6)  Communications  among  the 
Librarian  of  Congress  and  staff  of  the 
Copyright  Office  or  Library  of  Congress 
concerning  decisions,  opinions,  reports, 
selection  of  arbitrators  or  findings  on 
any  matter  or  proceeding  conducted 
under  17  U.S.C.  chapter  8; 

(7)  Offers  of  settlement  which  have 
not  been  accepted,  unless  they  ha  vet 
been  made  public  by  the  offeror, 

(8)  Records  not  herein  listed  but 
which  may  be  withheld  as  "exempted" 
if  a  CARP  or  the  Librarian  of  Congress 
finds  compelling  reasons  for  such  action 
to  exist. 

§  251 .22    Public  access. 

(a)  Location  of  Records.  All  records 
relating  to  rate  adjustment  and 
distribution  proceedings  under  this 
subchapter  which  are: 

(1)  Required  to  be  filed  with  the 
Copyright  Office;  or 

(2J  Submitted  to  or  produced  by  the 
Copyright  Office  or  Library  of  Congress 
under  17  U.S.C.  801  and  802,  or 

(3)  Submitted  to  or  produced  by  a 
Copyright  Arbitration  Royalty  Panel 
during  the  course  of  a  concluded 
proceeding  shall  be  maintained  at  the 
Copyright  Office.  In  the  case  of  records 
submitted  to  or  produced  by  a  CARP 
which  is  currently  conducting  a 
proceeding,  such  records  shall  be 
maintained  by  the  chairperson  of  that 
Panel  at  the  location  of  die  hearing  or 
at  a  location  specified  by  the  panel. 
Upon  conclusion  of  the  proceeding,  all 
records  shall  be  delivered  by  the 
chairperson  to  the  Copyright  Office. 

(b)  Requesting  information.  Requests 
for  information  or  access  to  records 
described  in  §  251.21  shall  be  directed 
to  the  Copyright  Office  at  the  address 
listed  in  §  251.1.  No  requests  shall  be 
directed  to  or  accepted  by  a  Copyright 
Arbitration  Royalty  Panel.  In  the  case  of 
records  in  the  possession  of  a  CARP,  the 
Copyright  Office  shall  make 
arrangements  with  the  Panel  for  access 
and  copying  by  the  person  making  the 
reouest. 

(c)  Fees.  Fees  for  photocopies  of 
CARP  or  Copyright  Office  records  are 
$0.40  per  page,  and  fees  for  searching 
for  records,  certification  of  documents, 
and  other  costs  inoured  are  as  provided 
in  17  U.S.C.  705,  708. 

S  251 .23    FOIA  and  Privacy  Act  [Reserved] 

Subpart  D — Standards  of  Conduct 
[Reserved] 

Subpart  E— Procedures  of  Copyright 
Arbitration  Royalty  Panels 

$251.40    Scope. 

This  subpart  governs  the  proceedings 
of  Copyright  Aihitration  Royalty  Panels 


for  the  adjustment  of  royalty  rates  and 
distribution  of  royalty  fees  convened 
under  17  U.S.C.  803.  This  subpart  does 
not  apply  to  other  arbitration 
proceedings  specified  by  17  U.S.C,  or  to 
actions  or  rulemakings  of  the  Librarian 
of  Congress  or  the  Register  of 
Copyrights,  except  where  expressly 
provided  in  the  provisions  of  this 
subpart. 

§251.41    Formal  hearings. 

(a)  The  formal  hearings  that  will  be 
conducted  under  the  rules  of  this 
subpart  are  rate  adjustment  hearings  and 
royalty  fee  distribution  hearings.  All 
parties  intending  to  participate  in  a 
hearing  of  a  Copyright  Arbitration 
Royalty  Panel  must  file  a  notice  of  their 
intention.  A  CARP  may  also,  on  its  own 
motion  or  on  the  petition  of  an 
interested  party,  hold  other  proceedings 
it  considers  necessary  to  the  exercise  of 
its  functions,  subject  to  the  provisions  of 
§  251.7.  All  such  proceedings  will  be 
governed  by  the  rules  of  this  subpart. 

(b)  During  the  time  periods  provided 
in  §  251.45(a)  and  §  251.63,  any  party  to 
the  proceeding  may  petition  the 
Librarian  of  Congress  to  have  the 
determination  of  the  controversy 
rendered  strictly  on  the  submission  of 
written  pleadings.  Replies  to  such 
petitions  may  be  filed  within  14  days. 
The  Librarian,  upon  recommendation  of 
the  Register  of  Copyright,  shall  rule  on 
the  petition  prior  to  the  declaration  of 

a  controversy  and  initiation  of  a 
proceeding. 

$251 .42    Suspension  or  waiver  of  rules. 

For  purposes  of  an  individual 
proceeding,  the  provisions  of  this 
subpart  may  be  suspended  or  waived,  in 
whole  or  in  part,  by  a  Copyright 
Arbitration  Royalty  Panel  upon  a 
showing  of  good  cause,  subject  to  the 
provisions  of  §251.7.  Such  suspension 
or  waiver  shall  apply  only  to  the 
proceeding  of  the  CARP  taking  that 
action,  and  shall  not  be  binding  on  any 
other  Panel  or  proceeding.  Where 
procedures  have  not  been  specifically 
prescribed  in  this  subpart,  and  subject 
to  §  251.7,  the  Panel  shall  follow 
procedures  consistent  with  5  U.S.C. 
chapter  5.  subchapter  n. 

$251.43    Written  cases. 

(a)  The  proceedings  of  a  Copyright 
Arbitration  Royalty  Panel  for  rate 
adjustment,  royalty  fee  distribution,  or 
arbitration  conducted  under  17  U.S.C. 
1010  shall  begin  with  the  filing  of 
written  direct  cases  of  the  parties  who 
have  filed  a  notice  of  intent  to 
participate  in  the  hearing. 

(b)  Tne  written  direct  case  shall 
include  all  testimony,  including  each 
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witness's  background  and 
qualiHcations.  along  with  all  the 
exhibits  to  be  presented  in  the  direct 
case. 

(c)  Each  party  may  designate  a  portion 
of  past  records,  including  records  of  the 
Copyright  Royalty  Tribunal,  that  it 
wants  included  in  its  direct  case. 
Complete  testimony  of  each  witness 
whose  testimony  is  designated  (i.e.. 
direct,  cross  and  redirect)  must  be 
referenced. 

(d)  In  the  case  of  a  royalty  fee 
distribution  proceeding,  each  party 
must  state  in  the  written  direct  case  its 
percentage  or  dollar  claim  to  the  fund. 
In  the  case  of  a  rate  adjustment 
proceeding.  ea<:h  part  must  state  its 
requested  rate.  No  party  will  be 
precluded  from  revising  its  claim  or  its 
requested  rate  at  any  time  during  the 
proceeding  up  to  the  fiHng  of  the 
proposed  findings  of  fact  and 
conclusions  of  law. 

(e)  No  evidence,  including  exhibits, 
may  be  submitted  in  the  written  direct 
case  without  a  sponsoring  witness, 
except  where  the  Panel  has  taken 
official  notice,  or  in  the  case  of 
incorporation  by  reference  of  past 
records,  or  for  good  cause  shown. 

(f)  Written  rebuttal  cases  of  the  parties 
shall  be  filed  at  a  time  designated  by  a 
CARP  upon  conclusion  of  the  hearing  of 
the  direct  case  in  the  same  form  and 
manner  as  the  direct  case,  except  that 
tfie  claim  or  the  requested  rate  shall  not 
have  to  be  included  if  it  has  not  changed 
from  the  direct  case. 

§251.44    Filing  and  service  of  wrttten 
cases  and  pleadings. 

(a)  Copies  filed  with  a  Copyright 
Arbitration  Royalty  Panel.  In  all  filings 
with  a  Copyright  Arbitration  Royalty 
Panel,  the  submitting  jiarty  shall 
deliver,  in  such  a  fashion  as  the  Panel 
shall  direct,  an  original  and  three  copies 
toihe  Panel.  The  submitting  party  shall 
al.so  deliver  one  copy  to  the  Copyright 
Office  at  the  address  listed  in  §  251.1.  In 
the  case  of  exhibits  whose  bulk  or 
whose  cost  of  reproduction  would 
unnecessarily  encumber  the  record  or 
burden  the  party,  a  CARP  may  reduce 
the  number  of  copies  required  by  the 
Panel,  but  a  complete  copy  must  still  be 
submitted  to  the  Copyright  Office.  In  no 
case  shall  a  party  tender  any  written 
case  or  pleading  by  facsimile 
transmission. 

(b)  Copies  filed  with  the  Librarian  of 
Congress.  In  all  pleadings  filed  with  the 
Librarian  of  Congress,  the  submitting 
party  shall  deliver  an  original  and  five 
copies  to  the  Copyright  Office.  In  no 
case  shall  a  party  tender  any  pleading 
by  facsimile  transmission. 
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(c)  English  language  translations.  In 
all  filings  vrith  a  CARP  or  the  Librarian 
of  Congress,  each  submission  that  is  in 
a  language  other  than  English  shall  be 
accompanied  by  an  English-language 
translation,  duly  verified  under  oath  to 
be  a  true  translation.  Any  other  party  to 
the  proceeding  may.  in  response,  submit 
its  own  English-language  translation, 
similarly  verified. 

(d)  Affidaxits.  The  testimony  of  each 
witness  in  a  party's  written  case,  direct 
or  rebuttal,  shall  be  accompanied  by  an 
affidavit  or  a  declaration  made  pursuant 
to  28  U.S.C.  1746  supporUng  the 
testimony. 

(e)  Subscription  and  verification.  (1) 
The  original  of  all  documents  filed  by 
any  party  represented  by  counsel  shall 
be  signed  by  at  least  one  attorney  of 
record  and  shall  list  the  attorney's 
address  and  telephone  number.  All 
copies  shall  be  conformed.  Except  for 
English-language  translations,  written 
cases,  or  when  otherwise  required, 
documents  signed  by  the  attorney  for  a 
party  need  not  be  verified  or 
accompanied  by  an  affidavit.  The 
signature  of  an  attorney  constitutes 
certification  that  he  or  she  has  read  the 
document,  that  to  the  best  of  his  or  her 
knowledge  and  belief  there  is  good 
ground  to  support  it.  and  that  it  has 
been  interposed  for  purposes  of  delay. 

(2)  The  original  of  all  documents  filed 
by  a  party  not  represented  by  counsel 
shall  be  both  signed  and  verified  by  that 
party  and  list  that  party's  address  and 
telephone  number. 

(3)  The  original  of  a  document  that  is 
not  signed,  or  is  signed  with  the  intent 
to  defeat  the  purpose  of  this  section, 
may  be  stricken  as  sham  and  false,  and 
the  matter  shall  proceed  as  though  the 
document  had  not  been  filed. 

(f)  Sen'ice.  In  all  filings  with  a  CARP 
or  the  Librarian  of  Congress,  a  copy 
shall  be  served  upon  counsel  of  all  other 
parties  identified  in  the  service  list.  or. 
if  the  party  is  unrepresented  by  counsel, 
upon  the  party  itself.  Proof  of  service 
shall  accompany  the  filing  with  the 
Panel  or  the  Copyright  Office.  If  a  party 
files  a  pleading  that  requests  or  would 
require  action  by  the  Panel  or  the 
Librarian  within  10  or  fewer  days  after 
the  filing,  it  must  serve  the  pleading 
upon  all  other  counsel  or  f>arties  by 
means  no  slower  than  overnight  express 
mail  on  the  same  day  the  pleading  is 
filed. 

$251.45    Discovery  and  pretwarlng 
motions. 

(a)  Preconfroversy  exchange  of 
documents  and  discovery.  In  the  case  of 
a  royalty  fee  distribution  proceeding, 
the  Librarian  of  Congress  shall,  af^er  the 
time  period  for  filing  claims  and  before 


publication  of  the  notice  initiating  an 
arbitration  proceeding  under  17  U.S.C 
803.  designate  a  period  for 
precontroversy  exchange  and  disco\'ery 
of  nonprivileged  underlying  documents 
related  to  the  proceeding.  In  the  case  of 
rate  adjustment  proceedings,  the  period 
for  precontroversy  exchange  and 
discovery  of  documents  shall 
correspond  with  the  90-day  period 
specified  in  §  251.63. 

(b)  Precontroversy  motions  and 
objections.  During  the  time  periods 
specified  in  §  251.45(a).  as  appropriate, 
any  party  to  the  proceeding  may  file 
with  the  Librarian  of  Congress  motions 
regarding  precontroversy  exchange  of 
documents  or  discovery,  objections  to 
any  party's  royalty  claim  or  {>etition.  or 
motions  for  procedural  or  evidentiary 
rulings,  on  any  proper  ground.  Any 
party  to  the  proceeding  wishing  to  file 
a  response  to  such  motion  or  objection 
may  do  so  within  14  days.  The 
Librarian,  upon  recommendation  of  the 
Register  of  Copyrights,  shall  rule  on  the 
motion  or  objection  prior  to  the 
declaration  of  a  controversy  and 
initiation  of  an  arbitration  proceeding. 

(c)  D/scoveir>'  and  motions  filed  with  a 
Copyright  Arbitration  Royalty  Panel.  (1) 
A  Copyright  Arbitration  Royalty  Panel 
shall  designate  a  period  following  the 
filing  of  the  written  direct  and  rebuttal 
cases  in  which  parties  may  request  of  an 
opposing  party  nonprivileged 
underlying  documents  related  to  the 
written  exhibits  and  testimony. 

(2)  After  the  filing  of  the  written 
cases,  any  party  may  file  with  a  CARP 
objections  to  any  portion  of  another 
party's  written  case  on  any  proper 
ground  including,  without  limitation, 
relevance,  competency,  and  failure  to 
provide  underlying  documents.  If  an 
objection  is  apparent  from  the  face  of  a 
written  case,  that  objection  must  be 
rai.sed  or  the  party  may  thereafter  be 
precluded  from  raising  such  an 
objection. 

(d)  Amended  filings  and  discovery.  In 
the  case  of  objections  filed  with  either 
the  Librarian  of  Congress  or  a  CARP, 
each  party  may  amend  its  claim, 
petition,  written  case,  or  direct  evidence 
to  respond  to  the  objections  raised  by 
other  parties,  or  to  the  requests  of  either 
the  Librarian  or  a  Panel.  Such 
amendments  must  be  properly  filed 
with  the  Librarian  or  the  CARP, 
wherever  appropriate,  and  exchanged 
with  all  parties.  All  parties  shall  be 
given  a  reasonable  opportunity  to 
conduct  discovery  on  the  amended 
filings. 
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§  2S1 .46    Conduct  of  hearings:  Roto  of 
arMtrators. 

(a)  At  the  opening  of  a  hearing 
conducted  by  a  Copyright  Arbitration 
Royalty  Panel,  the  chairperson  shall 
announce  the  subject  under 
consideration. 

(b)  Only  the  arbitrators  of  a  CARP,  or 
counsel  as  provided  in  this  chapter, 
shall  question  witnesses. 

(c)  Subject  to  the  vote  of  the  CARP, 
the  chairperson  shall  have 
responsibility  for: 

(1)  Setting  the  order  of  presentation  of 
evidence  and  appearance  of  witnesses: 

(2)  Administering  oaths  and 
affirmations  to  all  witnesses; 

(3)  Announcing  the  Panel's  ruling  on 
objections  and  motions  and  all  rulings 
with  respect  to  introducing  or  excluding 
documentary  or  other  evidence.  In  all 
cases,  whether  there  are  an  even  or  odd 
number  of  arbitrators  sitting  at  the 
hearing,  it  lakes  a  majority  vote  to  grant 
a  motion  or  sustain  an  objection.  A  split 
vote  will  result  in  the  denial  of  the 
motion  or  the  overruling  of  the 
objection; 

(4)  Regulating  the  course  of  the 
proceedings  and  the  decorum  of  the 
parties  and  their  counsel,  and  insuring 
that  the  proceedings  are  fair  and 
impartial;  and 

(5)  Armouncing  the  schedule  of 
subsequent  hearings. 

(d)  Each  arbitrator  may  examine  any 
witness  or  call  upon  any  party  for  the 
production  of  additional  evidence  at 
any  time.  Further  examination,  cross- 
examination,  or  redirect  examination  by 
counsel  relevant  to  the  inquiry  initiated 
by  an  arbitrator  may  be  allowed  by  a 
Panel,  but  only  to  the  limited  extent  that 
it  is  directly  responsive  to  the  inquiry  of 
the  arbitrator. 

§  251.47    Conduct  of  hearings:  Witnesses 
and  counsel. 

(a)  With  all  due  regard  for  the 
convenience  of  the  witnesses, 
proceedings  shall  be  conducted  as 
expeditiously  as  possible. 

(b)  In  each  distribution  or  rate 
adjustment  proceeding,  each  party  may 
present  its  opening  statement  with  the 
presentation  of  its  direct  case. 

(c)  All  witnesses  shall  be  required  to 
take  an  oath  or  affirmation  before 
testifying;  however,  attorneys  who  do 
not  appear  as  witnesses  shall  not  be 
required  to  do  so. 

(d)  Witnesses  shall  first  be  examined 
by  their  attorney  and  by  opposing 
attorneys  for  their  competency  to 
support  their  written  testimony  and 
exhibits  (voir  dire). 

(e)  Witnesses  may  then  summarize, 
highlight  or  read  their  testimony. 
However,  witnesses  may  not  materially 


supplement  or  alter  their  written 
testimony  except  to  correct  it,  unless  the 
Panel  expands  the  witness'  testimony  to 
complete  the  record. 

(f)  Parties  are  entitled  to  raise 
objections  to  evidence  on  any  proper 
ground  during  the  course  of  the  hearing, 
including  an  objection  that  an  opposing 
party  has  not  furnished  nonprivileged 
underlying  documents.  However,  they 
may  not  raise  objections  that  were 
apparent  from  the  face  of  a  written  case 
and  could  have  been  raised  before  the 
hearing  without  leave  from  the  Panel. 
See  §  251.45(c). 

(g)  All  written  testimony  and  exhibits 
will  be  received  into  the  record,  except 
any  to  which  the  Panel  sustains  an 
objection;  no  separate  motion  will  be 
required. 

(n)  If  the  Panel  rejects  or  excludes 
testimony  and  an  offer  of  proof  is  made, 
the  offer  of  proof  shall  consist  of  a 
statement  of  the  substance  of  the 
evidence  which  it  is  contended  would 
have  been  adduced.  In  the  case  of 
documentar>'  or  written  evidence,  a 
copy  of  such  evidence  shall  be  marked 
for  identification  and  shall  constitute 
the  offer  of  proof. 

(i)  The  Panel  shall  discourage  the 
presentation  of  cumulative  evidence, 
and  may  limit  the  number  of  witnesses 
that  may  be  heard  on  behalf  of  any  one 
party  on  any  one  issue. 

(j)  Parties  are  entitled  to  conduct 
cross-examination  and  redirect 
examination.  Cross-examination  is 
limited  to  matters  raised  on  direct 
examination.  Redirect  examination  is 
limited  to  matters  raised  on  cross- 
examination.  The  Panel,  however,  may 
limit  cross-examination  and  redirect 
e.xamination  if  in  its  judgment  this 
evidence  or  examination  would  be 
cumulative  or  cause  undue  delay. 
Conversely,  this  subsection  does  not 
restrict  the  discretion  of  the  Panel  to 
expand  the  scope  of  cross-examination 
or  redirect  examination. 

(k)  Documents  that  have  not  been 
exchanged  in  advance  may  be  shown  to 
a  witness  on  cross-examination. 
However,  copies  of  such  documents 
must  be  distributed  to  the  Panel  and  to 
other  participants  or  their  counsel  at 
hearing  before  being  shown  to  the 
witness  at  the  time  of  cross- 
examination,  unless  the  Panel  directs 
otherwise.  If  the  document  is  not.  or 
will  not  be,  supported  by  a  witness  for 
the  cross-examining  party,  that 
document  can  be  used  solely  to  impeach 
the  witness's  direct  testimony  and 
cannot  itself  be  relied  upon  in  findings 
of  fact  as  rebutting  the  witness'  direct 
testimony.  However,  upon  leave  from 
the  Panel,  the  doctunent  may  be 
admitted  as  evidence  without  a 


sponsoring  witness  if  official  notice  is 
proper,  or  if.  in  the  Panel's  view,  the 
cross-examined  witness  is  the  proper 
sponsoring  witness. 

(1)  A  CARP  will  encourage  individuals 
or  groups  with  the  same  or  similar 
interests  in  a  proceeding  to  select  a 
single  representative  to  conduct  their 
examination  and  cross-examination  for 
them.  However,  if  there  is  no  agreement 
on  the  selection  of  a  representative,  each 
individual  or  group  will  be  allowed  to 
conduct  its  own  examination  and  cross- 
examination,  but  only  on  issues 
affecting  its  particular  interests, 
provided  that  the  questioning  is  not 
repetitious  or  cumulative  of  the 
questioning  of  their  parties  within  the 
group. 

§  251 .48    Rutos  of  evidence. 

(a)  Admissibility.  In  any  public 
hearing  before  a  Copyright  Arbitration 
Royalty  Panel,  evidence  that  is  not 
unduly  repetitious  or  cumulative  and  is 
relevant  and  material  shall  be 
admissible.  The  testimony  of  any 
witness  will  not  be  considered  evidence 
in  a  proceeding  unless  the  witness  has 
been  sworn. 

(b)  Documentary  evidence.  Evidence 
that  is  submitted  in  the  form  of 
documents  or  detailed  data  and 
information  shall  be  presented  as 
exhibits.  Relevant  and  material  matter 
embraced  in  a  document  containing 
other  matter  not  material  or  relevant  or 
not  intended  as  evidence  must  be 
plainly  designated  as  the  matter  offered 
in  evidence,  and  the  immaterial  or 
irrelevant  parts  shall  be  marked  clearly 
so  as  to  show  they  are  not  intended  as 
evidence.  In  cases  where  a  document  in   «» 
which  material  and  relevant  matter 
occurs  is  of  such  bulk  that  it  would 
unnecessarily  encumber  the  record,  it 
may  be  marked  for  identification  and 

the  relevant  and  material  parts,  once 
properly  authenticated,  may  be  read 
into  the  record.  If  the  Panel  desires,  a 
true  copy  of  the  material  and  relevant 
matter  may  be  presented  in  extract  form, 
and  submitted  as  evidence.  Anyone 
presenting  documents  as  evidence  must 
present  copies  to  all  other  participants 
at  the  hearing  or  their  attorneys,  and  r^ 

afford  them  an  opportunity  to  examine 
the  documents  in  their  entirety  and  offer 
into  evidence  any  other  portion  that 
may  be  considered  material  and 
relevant. 

(c)  Documents  filed  with  a  Copyright 
Arbitration  Royalty  Panel  or  Copyright 
Office.  If  the  matter  offered  in  evidence 
is  contained  in  documents  already  on 
file  with  a  Copyright  Arbitration  Royalty 
Panel  or  the  Copyright  Office,  the 
documents  themselves  need  not  be 
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produced,  but  may  instead  be  referred  to 
according  to  how  they  have  been  filed. 

(d)  Public  documents.  If  a  public 
document  such  as  an  official  report, 
decision,  opinion,  or  published 
scientific  or  economic  data,  is  offered  in 
evidence  either  in  whole  or  in  part,  and 
if  the  document  has  been  issued  by  an 
Executive  Department,  a  legislative 
agency  or  committee,  or  a  Federal 
administrative  agency  (Government- 
owned  corporations  included),  and  is 
proved  by  the  party  offering  it  to  be 
reasonably  available  to  the  public,  the 
document  need  not  be  produced 
physically,  but  may  be  offered  instead 
by  identifying  the  document  and 
signaling  the  relevant  parts. 

(e)  Introduction  of  studies  and 
analyses.  If  studies  or  analyses  are 
offered  in  evidence,  they  shall  state 
clearly  the  study  plan,  all  relevant 
assumptions,  the  techniques  of  data 
collection,  and  the  techniques  of 
estimation  and  testing.  The  facts  and 
judgments  upon  which  conclusions  are 
based  shall  be  stated  clearly,  together 
with  any  alternative  courses  of  action 
considered.  If  requested,  tabulations  of 
input  data  shall  be  made  available  to  the 
Copyright  Arbitration  Royalty  Panel. 

(f)  Statistical  studies.  Statistical 
studies  offered  in  evidence  shall  be 
accompanied  by  a  summary  of  their 
assumptions,  their  study  plans,  and 
their  procedures.  Supplementary  details 
shall  be  included  in  appendices.  For 
each  of  the  following  types  of  statistical 
studies  the  following  should  be 
furnished: 

(1)  Sample  surveys,  (i)  A  clear 
description  of  the  survey  design,  the 
definition  of  the  universe  under 
consideration,  the  sampling  frame  and 
units,  the  validity  and  confidence  limits 
on  major  estimates;  and 

(ii)  An  explanation  of  the  method, of 
selecting  the  sample  and  of  which 
characteristics  were  measured  or 
counted. 

(2)  Econometric  investigations,  (i)  A 
complete  description  of  the  econometric 
model,  the  reasons  for  each  assumption, 
and  the  reasons  for  the  statistical 
specification; 

(ii)  A  clear  statement  of  how  any 
changes  in  the  assumptions  might  affect 
the  final  result;  and 

(iii)  Any  available  alternative  studies, 
if  requested,  which  employ  alternative 
models  and  variables. 

(3)  Experimental  analysis,  (i)  A 
complete  description  of  the  design,  the 
controlled  conditions,  and  the 
implementation  of  controls;  and 

(ii)  A  complete  description  of  the 
methods  of  observation  and  adjustment 
of  observation. 


(4)  Studies  involving  statistical 
methodology,  (i)  The  formula  used  for 
statistical  estimates; 

(ii)  The  standard  error  for  each 
component; 

(iii)  The  test  statistics,  the  description 
of  how  the  tests  were  conducted,  related 
computations,  computer  programs  and 
all  final  results;  and 

(iv)  Summarized  descriptions  of  input 
data  and.  if  requested,  the  input  data 
itself. 

§  251.49    Transcript  and  record. 

(a)  An  official  reporter  for  the 
recording  and  transcribing  of  hearings 
shall  be  designated  by  the  Librarian  of 
Congress  from  time  to  time.  Anyone 
wishing  to  inspect  the  transcript  of  a 
hearing  may  do  so  at  a  location 
specified  by  the  chairperson  of  the 
Copyright  Arbitration  Royalty  Panel 
conducting  the  hearing.  Anyone 
wishing  a  copy  of  the  transcript  must 
purchase  it  from  the  official  reporter. 

(b)  The  transcript  of  testimony  and  all 
exhibits,  papers,  and  requests  filed  in 
the  proceeding  shall  constitute  the 
official  written  record.  Such  record  shall 
accompany  the  report  of  the 
determination  of  the  CARP  to  the 
Librarian  of  Congress  required  by  17 
U.S.C.  802(e). 

(c)  The  record,  including  the  report  of 
the  determination  of  a  CARP,  shall  be 
available  at  the  Copyright  Office  for 
public  inspection  and  copying  in 
accordance  with  §  251.22. 

§251.50    Rulings  and  orders. 

In  accordance  with  5  U.S.C. 
subchapter  II,  a  Copyright  Arbitration 
Royalty  Panel  may  issue  rulings  or 
orders,  either  on  its  own  motion  of  that 
of  an  interested  party,  necessary  to  the 
resolution  of  issues  contained  in  the 
proceeding  before  it;  Provided.  That  no 
such  rules  or  orders  shall  amend., 
supplement  or  supersede  the  rul«J5  and 
regulations  contained  in  this       P 
subchapter.  See  §  251.7.  I 

§  25 1 .51    Closing  the  hearing. 

To  close  the  record  of  hearing,  the 
chairperson  of  a  Copyright  Arbitration 
Royalty  Panel  shall  make  an 
announcement  that  the  taking  of 
testimony  has  concluded.  In  its 
discretion  the  Panel  may  close  the 
record  as  of  a  future  specified  date,  and 
allow  time  for  exhibits  yet  to  be 
prepared  to  be  admitted,  provided  that 
the  parties  to  the  proceeding  stipulate 
on  the  record  that  they  waive  the 
opportunity  to  cross-examine  or  present 
evidence  with  respect  to  such  exhibits.^ 
The  record  in  any  hearing  that  has  been 
recessed  may  not  be  closed  by  the 
chairperson  before  the  day  on  which  the 


hearing  is  to  resume,  except  upon  10 
days'  notice  to  all  parties. 

§  251 .52    Proposed  findings  and 
conclusions. 

(a)  Any  party  to  the  proceeding  may 
file  proposed  findings  of  fact  and 
conclusions,  briefs,  or  memoranda  of 
law.  or  may  be  directed  by  the 
chairperson  to  do  so.  Such  filings,  and 
any  replies  to  them,  shall  take  place  at 
such  time  after  the  record  has  been 
closed  as  the  chairperson  directs. 

(b)  Failure  to  file  when  directed  to  do 
so  shall  be  considered  a  waiver  of  the 
right  to  participate  further  in  the 
proceeding,  unless  good  cause  for  the 
failure  is  shown. 

(c)  Proposed  findings  of  fact  shall  be 
numbered  by  paragraph  and  include  all 
basic  evidentiary  facts  developed  on  the 
record  used  to  support  proposed 
conclusions,  and  shall  contain 
appropriate  citations  to  the  record  for 
each  evidentiary  fact.  Proposed 
conclusions  shall  be  stated  separately. 
Proposed  findings  submitted  by 
someone  other  than  an  applicant  in  a 
proceeding  shall  be  restricted  to  those 
issues  specifically  affecting  that  person. 

§  251 .53    Report  to  the  Librarian  of 
Congrass.  '-^. 

(a)  At  any  time  after  the  filing  of 
proposed  findings  of  fact  and 
conclusions  of  law  specified  in  §  251.52, 
and  not  later  than  180  days  from 
publication  in  the  Federal  Register  of 
notification  of  commencement  of  the 

■•proceeding,  a  Copyright  Arbitration 
Royahy  Panel  shall  deliver  to  the 
Librarian  of  Congress  a  report 
incorporating  its  wrritten  determination. 
Such  determination  shall  be 
accompanied  by  the  written  record,  and 
shall  set  forth  the  facts  that  the  Panel 
found  relevant  to  its  determination. 

(b)  The  determination  of  the  Panel 
shall  be  certified  by  the  chairperson  and 
signed  by  all  of  the  arbitrators.  Any 
dissenting  opinions  shall  be  certified 
and  signed  by  the  arbitrator  so 
dissenting. 

(c)  At  the  same  time  as  the  submission 
to  the  Librarian  of  Congress,  the 
chairperson  of  the  Panel  shall  cause  a 
copy  of  the  determination  to  be 
delivered  to  all  parties  participating  in 
the  proceeding. 

(a)  The  Librarian  of  Congress  shall 
make  the  report  of  the  CARP  and  the 
accompanying  record  available  for 
public  inspection  and  copying. 

§251.54    Ass«ssnient  of  costs  of 
Arbitration  Panels. 

(a)  After  the  conclusion  of  the 
proceeding  and  the  delivery  of  the 
report  of  the  determination  of  the 
Copyright  Arbitration  Royalty  Panel,  the 
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Panel  may  assess  its  costs  to  the 
participants  to  the  proceeding. 

(1)  In  the  case  of  a  rate  adjustment 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  entire  cost 
thereof  in  such  manner  and  proportion 
as  the  Panel  shall  direct. 

(2)  In  the  case  of  a  royalty  distribution 
proceeding,  the  parties  to  the 
proceeding  shall  bear  the  cost  of  the 
proceeding  in  direct  proportion  to  their 
share  of  the  distribution. 

(b)  The  chairperson  of  the  Panel  shall 
cause  to  be  delivered  to  each 
participating  party  a  statement  of  the 
total  costs  of  the  proceeding,  the  party's 
share  of  the  total  cost,  and  the  amount 
owed  by  the  party  to  each  arbitrator. 

(c)  All  parties  to  a  proceeding  shall 
have  30  days  from  receipt  of  the 
statement  of  costs  and  bill  for  payment 
in  which  to  tender  payment  to  the 
arbitrators.  Payment  should  be  in  the 
form  of  a  money  order,  check,  or  bank 
draft.  Failure  to  submit  timely  payment 
may  submit  the  nonpa^-ing  party  to  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  including  disclosure  to  consumer 
credit  reporting  agencies  and  referral  to 
collection  agencies. 

§  25 1 .55    Post-Panel  motions. 

(a)  Any  party  to  the  proceeding  may 
file  with  the  Librarian  of  Congress  a 
petition  to  modify  or  set  aside  the 
determination  of  a  Copyright  Arbitration 
Royalty  Panel  within  14  days  of  the 
Librarian's  receipt  of  the  Panel's  report 
ol  its  determination.  Such  petition  shall 
st  jte  the  reasons  for  modification  or 
reversal  of  the  Panel's  determination, 
and  shall  include  applicable  sections  of 
the  party's  proposed  findings  of  fact  and 
conclusions  of  law. 

(b)  Replies  to  petitions  to  modify  or 
set  aside  shall  be  filed  within  14  days 
of  the  filing  of  such  petitions. 

§251.56    Order  of  the  Ubrarian  of 
Congress. 

(.i)  After  the  filing  of  post-Panel 
motions,  see  §  251.55,  but  within  60 
days  from  receipt  of  the  report  of  the 
determination  of  a  Panel,  the  Librarian 
of  Congress  shall  issue  an  order 
accepting  the  Panel's  determination  or 
substituting  the  Librarian's  own 
determination.  The  Librarian  shall 
adopt  the  determination  of  the  Panel 
unless  he  or  she  finds  that  the 
determination  is  arbitrary  or  contrary  to 
the  applicable  provisions  of  17  U.S.C. 

(b)  If  the  Librarian  substitutes  his  or 
her  own  determination,  the  order  shall 
set  forth  the  reasons  for  not  accepting 
the  Panel's  determination,  and  shall  set 
forth  the  facts  which  the  Librarian 
found  relevant  to  his  or  her 
determination. 


(c)  The  Librarian  shall  cause  a  copy  of 
the  order  to  be  delivered  to  all  parties 
participating  in  the  proceeding.  The 
librarian  shall  also  publish  the  order, 
and  the  determination  of  the  Panel,  in 
the  Federal  Register . 

S  251 .57    Effective  date  of  order. 

An  order  of  determination  issued  by 
the  Librarian  under  §251.56  shall 
become  effective  30  days  following  its 
publication  in  the  Federal  Register, 
unless  an  appeal  has  been  filed 
pursuant  to  §251.58  and  notice  of  the 
appeal  has  been  served  on  all  parties  to 
the  proceeding. 

§251.58    Judicial  review. 

(a)  Any  order  of  determination  issued 
by  the  Librarian  of  Congress  under 
§  251.55  may  be  appealed,  by  any 
aggrieved  party  who  would  be  bound  by 
the  determination,  to  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  within  30  days  after 
publication  of  the  order  in  the  Federal 
Register. 

(d)  If  no  appeal  is  brought  within  the 
30  day  period,  the  order  of 
determination  of  the  Librarian  is  final, 
and  shall  take  effect  as  set  forth  in  the 
order. 

(c)  The  pendency  of  any  appeal  shall 
not  relieve  persons  obligated  to  make 
royalty  payments  under  17  U.S.C.  Ill, 
115. 116. 118. 119,  or  1003,  and  who 
would  be  affected  by  the  determination 
on  appeal,  from  depositing  statements  of 
account  and  royalty  fees  specified  by 
those  sections. 

Subpart  F— Rate  Adjustment 
Proceedings 

§251.60    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  royalty  rate 
adjustments  affecting  cable  television 
(17  U.S.C.  Ill),  the  production  of 
phonorecords  {17  U.S.C.  115), 
performances  on  coin-operated 
phonorecord  players  (jukeboxes)  (17 
U.S.C.  116).  noncommercial  educational 
broadcasting  (17  U.S.C.  118),  and  audio 
home  recording  devices  and  media  (17 
U.S.C.  chapter  10).  Those  provisions  of 
subpart  E  of  this  part  generally 
regulating  the  conduct  of  proceedings 
shall  apply  to  rate  adjustment 
proceedings,  unless  they  are 
inconsistent  with  the  specific  provisions 
of  this  subpart. 

§  251 .61    Commencement  of  adjustment 
proceedings. 

(a)  In  the  case  of  cable  television, 
phonorecords,  coin-operated 
phonorecord  players  (jukeboxes)  and 
audio  home  recording  devices  and 
media,  rate  adjustment  proceedings 


shall  commence  with  the  filing  of  a 
petition  by  an  interested  party  according 
to  the  following  schedule: 

(1)  Cable  Television:  During  1995,  and 
each  subsequent  fifth  calendar  year. 

(2)  Phonorecords:  During  1997  and 
each  subsequent  10th  calendar  year. 

(3)  Coin-operated  phonorecord 
players  (jukeboxes):  Within  one  year  of 
the  expiration  or  termination  of  a 
negotiated  license  authorized  by  17 
U.S.C.  116. 

(4)  Audio  home  recording  devices  and 
media:  From  October  29, 1997  to 
October  28. 1998,  and  not  more  than 
once  each  year  thereafter. 

(b)  Cable  rate  adjustment  proceedings 
may  also  be  commenced  by  the  filing  of 
a  petition,  according  to  17  U.S.C. 
801(b)(2)  (B)  and  (C),  if  the  Federal 
Communications  Commission  amends 
certain  of  its  rules  with  respect  to  the 
carriage  by  cable  systems  of  broadcast 
signals,  or  with  respect  to  syndicated 
and  sports  programming  exclusivity. 

(c)  In  the  case  of  noncommercial 
educational  broadcasting,  a  petition  is 
not  necessary  for  the  commencement  of 
proceedings.  Proceedings  commence 
with  the  publication  of  a  notice  of  the 
initiation  of  arbitration  proceedings  in 
the  Federal  Register  on  June  30. 1997, 
and  at  5  year  intervals  thereafter. 

§  251 .62    Content  of  petition. 

(a)  In  the  case  of  a  petition  for  rate 
adjustment  proceedings  for  cable 
television,  phonorecords.  and  coin- 
operated  phonorecord  players 
(jukeboxes),  the  petition  shall  detail  the 
petitioner's  interest  in  the  royalty  rate 
sufficiently  to  permit  the  Librarian  of 
Congress  to  determine  whether  the 
petitioner  has  a  "significant  interest"  in 
the  matter.  The  petition  must  also 
identify  the  extent  to  which  the 
petitioner's  interest  is  shared  by  other 
owners  or  users;  owners  or  users  with 
similar  interests  may  file  a  petition 
jointly. 

(b)  In  the  case  of  a  petition  for  rate 
adjustment  proceedings  as  the  result  of 
a  Federal  Communications  Commission 
rule  change,  the  petition  shall  also  set 
forth  the  actions  of  the  Federal 
Communications  Commission  on  which 
the  petition  for  a  rate  adjustment  is 
based. 

§  251 .63    Period  for  consideration. 

To  allow  time  for  parties  to  settle  their 
differences  regarding  rate  adjustments, 
the  Librarian  of  Congress  shall,  after  the 
filing  of  a  petition,  or  prior  to  a  rate 
adjustment  made  under  17  U.S.C. 
118(b),  designate  a  90-day  period  for 
consideration.  The  Librarian  shall  cause 
notice  of  the  consideration  period  to  be 
published  in  the  Federal  Register,  and 
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such  notice  shall  include  the  effective 
dates  of  that  period. 

§251.64    Disposition  of  petition:  Initiation 
of  artltration  proceeding. 

At  the  end  of  the  90-day  period,  and 
after  the  Librarian  has  resolved  all 
motions  filed  during  that  period  under 
§  251.45(b).  the  Librarian  shall 
determine  the  sufficiency  of  the  petition 
including,  where  appropriate,  whether 
one  or  more  of  the  petitioners'  interests 
are  "significant."  If  the  Librarian 
determines  that  a  petition  is  sufficient, 
he/she  shall  cause  to  be  published  in 
the  Federal  Register  a  declaration  of  a 
controversy  accompanied  by  a  notice  of 
initiation  of  an  arbitration  proceeding. 
The  same  declaration  and  notice  of 
initiation  shall  be  made  for 
noncommercial  educational 
broadcasting  in  accordance  with  17 
U.S.C.  118  (b)  and  (c).  Such  notice  shall, 
to  the  extent  feasible,  describe  the 
nature,  general  structure,  and  schedule 
of  the  proceeding. 

§  251 .65    Deduction  of  costs  of  rate 
adjustment  proceedings. 

In  accordance  with  17  U.S.C. 
802(h)(1),  the  Librarian  of  Congress  and 
the  Register  of  Copyrights  may  assess 
the  reasonable  costs  incurred  by  the 
Library  of  Congress  and  the  Copyright 
Office  as  a  result  of  the  rate  adjustment 
proceedings  directly  to  the  parties 
participating  in  the  proceedings. 

Subpart  G— Royalty  Fee  Distribution 
Proceedings 

§251.70    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  distribution  of 
royalty  paynnents  deposited  with  the 
Register  of  Copyrights  for  cable 
television  (17  U.S.C.  Ill),  satellite 
carrier  (17  U.S.C.  119),  and  digital  audio 
recording  devices  and  media  (17  U.S.C. 
chapter  10).  Those  provisions  of  subpart 
E  generally  regulating  the  conduct  of 
proceedings  shall  apply  to  royalty  fee 
distribution  proceedings,  unless  they 
are  inconsistent  with  the  specific 
provisions  of  this  subpart. 

§  251 .71    Comnrtencement  of  proceedings. 

(a)  Cable  television.  In  the  case  of 
royalty  fees  collected  under  the  cable 
compulsory  license  (17  U.S.C.  Ill),  any 
person  claiming  to  be  entitled  to  such 
fees  must  file  a  claim  with  the  Copyright 
Office  during  the  month  of  July  each 
year  in  accordance  with  the 
requirements  of  this  subchapter. 

(b)  Satellite  carriers.  In  the  case  of 
royalty  fees  collected  under  the  satellite 
carrier  compulsory  license  (17  U.S.C. 
119),  any  person  claiming  to  be  entitled 
to  such  fees  must  file  a  claim  with  the 


Copyright  Office  during  the  month  of 
July  each  year  in  accordance  with  the 
reauirements  of  this  subchapter. 

(c)  Digital  audio  recording  devices 
and  media.  In  the  case  of  royalty 
payments  for  the  importation  and 
distribution  in  the  United  States,  or  the 
manufacture  and  distribution  in  the 
United  States,  of  any  digital  recording 
device  or  medium,  any  person  claiming 
to  be  entitled  to  such  payments  must 
file  a  claim  with  the  Copyright  Office 
during  the  month  of  January  or  February 
each  year  in  accordance  with  the 
requirements  of  this  subchapter. 

§  251 .72    Determination  of  controversy. 

(a)  Cable  television.  After  the  first  day 
of  August  each  year,  the  Librarian  of 
Congress  shall  determine  whether  a 
controversy  exists  among  the  claimants 
of  cable  television  compulsory  license 
royalty  fees.  In  order  to  determine 
whether  a  controversy  exists,  and  to 
facilitate  agreement  among  the 
claimants  as  to  the  proper  distribution, 
the  Librarian  may  request  public 
comment  or  conduct  public  hearings, 
whichever  he  or  she  deems  necessary. 
All  requests  for  information  and  notices 
of  public  hearings  shall  be  published  in 
the  Federal  Register,  along  with  a 
description  of  the  general  structure  and 
schedule  of  the  proceeding. 

(b)  Satellite  carriers.  After  the  first 
day  of  August  of  each  year,  the  Librarian 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  the 
satellite  carrier  compulsory  license 
royahy  fees.  In  order  to  determine 
whether  a  controversy  exists,  and  to 
tacihtate  agreement  among  the 
claimants  as  to  the  proper  distribution, 
the  Librarian  may  request  public 
comment  or  conduct  public  hearings, 
whichever  he  or  she  deems  necessar>'. 
All  requests  for  information  and  notices 
of  public  hearings  shall  be  published  in 
the  Federal  Register,  along  with  a 
description  of  the  general  structure  and 
schedule  of  the  proceeding. 

(c)  Digital  auaio  recording  devices 
and  media.  Within  30  days  after  the  last 
day  of  Febniary  each  year,  the  Librarian 
of  Congress  shall  determine  whether  a 
controversy  exists  among  the  claimants 
of  digital  audio  recording  devices  and 
media  royalty  pa>7nents  as  to  any         , 
Subfund  of  the  Sound  Recording  Fund 
or  the  Musical  Works  Fund  as  set  forth 
in  17  U.S.C.  1006(b)  (1)  and  (2).  In  order 
to  determine  whether  a  controversy 
exists,  and  to  facilitate  agreement  among 
the  claimants  as  to  the  proper 
distribution,  the  Librarian  may  request 
public  comment  or  conduct  public 
hearings,  whichever  he  or  she  deems 
necessary.  All  requests  for  information 
and  notices  of  public  hearings  shall  be 


published  in  the  Federal  Register,  along 
with  a  description  of  the  general 
structure  and  schedule  of  the 
proceeding. 

§251.73    Declaration  of  controversy: 
Initiation  of  arbitration  proceeding. 

If  the  Librarian  determines  that  a 
controversy  exists  among  the  claimants 
to  either  cable  television.  sateUite 
carrier,  or  digital  audio  recording 
devices  and  media  royalties,  the 
Librarian  shall  publish  in  the  Federal 
Register  a  declaration  of  controversy 
along  with  a  notice  of  initiation  of  an 
arbitration  proceeding.  Such  notice 
shall,  to  the  extent  feasible,  describe  the 
nature,  general  structure  and  schedule 
of  the  proceeding. 

§251.74    Deduction  of  costs  of  distribution 
proceedings. 

Pursuant  to  17  U.S.C.  802(h)(1),  the 
Librarian  of  Congress  and  the  Register  of 
Copyrights  may,  before  any 
distributions  of  cable  television  royalty 
fees  are  made,  deduct  the  reasonable 
costs  incurred  by  the  Library  of 
Congress  and  the  Copyright  Office  as  a 
resuh  of  the  distribution  proceedings. 

3.  Part  302  of  chapter  III  is  removed. 

3a.  A  new  part  252  is  added  to 
subchapter  B  of  chapter  II  to  read  as 
follows: 

PART  252— FILING  OF  CLAIMS  TO 
CABLE  ROYALTY  FEES 

Sec. 

252.1  Scope. 

252.2  Time  of  filing. 

252.3  Content  of  claims. 

252.4  Compliance  with  statutory  dates. 

252.5  Proof  of  fixation  of  works. 
Authority:  17  U.S.C.  111(d)(4).  801,  803. 

§252.1    Scope. 

This  part  prescribes  procedures  under 
17  U.S.C.  111(d)(4)(A),  whereby  parties 
claiming  to  be  entitled  to  cable 
compulsory  license  royalty  fees  shall 
file  claims  with  the  Copyright  Office. 

§  252.2    Time  or  tiling. 

During  the  month  of  July  each  year, 
any  party  claiming  to  be  entitled  to 
cable  compulsory  license  royalty  fees 
for  secondary-  transmissions  of  one  or 
more  of  its  works  during  the  preceding 
calendar  year  shall  file  a  claim  to  such 
fees  with  the  Copyright  Office.  No 
royalty  fees  shall  be  distributed  to  a 
party  for  secondary  transmissions 
during  the  specified  period  unless  such 
party  has  timely  filed  a  claim  to  such 
fees.  Claimants  may  file  claims  jointly 
or  as  a  single  claim. 

§  252.3    Content  of  claims. 

(a)  Claims  filed  by  parties  claiming  to 
be  entitled  to  cable  compulsory  license 
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royalty  fees  shall  include  the  following 
information: 

(1)  The  full  legal  name  of  the  person 
or  entity  claiming  royalty  fees. 

(2)  The  telephone  number,  facsimile 
number,  if  any,  and  mil  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization 
for  the  filing  of  the  joint  claim.  For  this 
purpose  a  performing  rights  society 
shall  not  be  required  to  obtain  from  its 
members  or  affiliates  separate 
authorizations,  apart  from  their  standard 
agreement}!. 

(4)  A  general  statement  of  the  nature 
of  the  claimant's  copyrighted  works  and 
identification  of  at  least  one  secondary 
transmission  by  a  cable  system 
establishing  a  basis  for  the  claim. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  event  that  the  legal  name 
and/or  address  of  the  claimant  changes 
after  the  filing  of  the  claim,  the  claimant 
shall  notify  the  Copyright  Office  of  such 
change  within  30  days  of  the  change,  or 
the  claim  may  be  subject  to  dismissal. 

(d)  In  the  event  that,  after  filing  an 
individual  claim,  a  claimant  chooses  to 
negotiate  a  joint  claim,  either  the 
particular  joint  claimant  or  the 
individual  claimant  shall  notify  the 
Copyright  Office  of  such  change  within 
14  days  from  the  making  of  the 
agreement. 

(e)  All  claimants  filing  a  joint  claim 
shall  make  available  to  the  Copyright 
Office,  other  claimants,  and,  where 
applicable,  a  Copyright  Arbitration 
Rojalty  Panel,  a  list  of  all  individual 
claimants  covered  by  the  joint  claim. 

§  252.4    Compliance  with  statutory  (tetes. 

Claims  filed  with  the  Copyright  Office 
shall  be  considered  timely  filed  only  if: 

(a)  They  are  received  in  the  offices  of 
the  Copyright  Office  during  normal 
business  hours  during  the  month  of 
July,  or 

(W  They  are  properly  addressed  to  the 
Cop\Tight  Office,  4ee  §  251.1,  and  they 
are  deposited  with  sufficient  postage 
with  the  United  States  Postal  Service 
and  bear  a  July  U.S.  postmark.  Claims 
dated  only  with  a  business  meter  that 
are  received  after  July  31  will  not  be 
accepted  as  having  been  filed  during  the 
month  of  July.  No  claim  may  be  filed  by 
facsimile  transmission. 

§  252.5    Proof  of  fixation  of  wrarKs. 

In  any  proceeding  for  the  distribution 
of  cable  television  royalty  fees,  the 
Copyright  Office  shall  not  require  the 


filing  by  claimants  of  tangible  fixations 
of  works  in  whole  or  in  part.  In  the 
event  of  a  controversy  concerning  the 
actual  fixation  of  a  work  in  a  tangible 
medium  of  expression  as  required  by 
the  Copyright  Code,  the  Copyright 
Arbitration  Royalty  Panel  conducting 
the  distribution  proceeding  shall  resolve 
such  controversy  on  the  basis  of 
affidavits  by  appropriate  operational 
personnel  and  other  appropriate 
documentary  evidence,  and  such  oral 
testimony  as  the  Panel  may  deem 
necessary.  Affidavits  submitted  by 
claimants  should  establish  that  the  work 
for  which  the  claim  is  submitted  was 
fixed  in  its  entirety,  and  should  state  the 
nature  of  the  work,  the  title  of  the 
program,  the  duration  of  the  program, 
and  the  date  of  fixation.  No  such 
affidavits  need  be  filed  with  a  Copyright 
Arbitration  Royalty  Panel  unless 
requested  by  that  Panel. 

4.  Part  303— ACCESS  TO 
PHONORECORD  PLAYERS 
(JUKEBOXES!  of  chapter  III  is  removed. 

5.  Part  304  of  chapter  III  is  transferred 
to  subchapter  B  of  chapter  II  and  is 
redesignated  as  part  253. 

6.  The  heading  for  part  253  is  revised 
to  read  as  follows: 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

7.  The  authority  citation  to  part  253 
is  revised  to  read  as  follows: 

Authority:  17  U.S.C  118.  801(b)(1)  and 
803. 


S  2^9A    [Amended] 

8.  Section  253.4  is  amended  in  the 
introductory  text  of  the  section  by 
removing  "§§  304.5  and  304.6"  and 
adding  "§§  253.5  and  253.6". 

%  253.8    [Amended] 

9.  Section  253.8(e)  is  amended  by 
removing  "CRT"  each  place  it  appears 
and  adding  "Copyright  Office". 

§253.9    [Amended] 

10.  Section  253.9  is  amended  by 
removing  "CRT"  and  adding  "Copyright 
Office". 

§253.10    [Amended] 

11.  Section  253.10  is  amended  by 
removing  "CRT"  each  place  it  appears 
and  adding  "Copyright  Office". 

§253.10    [Amended] 

11a.  Section  253.10(b)  is  amended  by 
removing  "§  304.5"  and  adding 
"§253.5". 


§253.10    [Amended] 

lib.  Section  253.10(c)  is  amended  by 
removing  "§  304.5"  and  adding 
"§253.5". 

§253.12    [Amended] 

12.  Section  253.12,  "Amendment  of 
certain  regulations"  and  253.13, 
"Issuance  of  interpretative  regulations" 
are  removed. 

PART  305—  [REMOVED] 

13.  Part  305— CLAIMS  TO 
PHONORECORD  PLAYER  (JUKEBOX) 
ROYALTY  FEES  of  chapter  III  is 
removed.  » 

14.  Part  306  is  transferred  to  chapter 
II,  subchapter  B  and  is  redesignated  as 
part  254. 

15.  The  heading  for  part  254  is  revised 
to  read  as  follows: 

PART  254— ADJUSTMENT  OF 
ROYALTY  RATE  FOR  COIN 
OPERATED  PHONORECORD 
PLAYERS 

16.  The  authority  citation  for  part  254 
is  revised  to  read  as  follows: 

Authority:  17  U.S.C.  116.  801(b)(1). 

§254.1    [Amended] 

17.  Section  254.1  is  amended  by 
removing  "306"  and  adding  "254"  and 
by  removing  "and  804(a)". 

18.  Part  307  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  255. 

19.  The  heading  for  part  255  is  revised 
to  read  as  follows: 

PART  255— ADJUSTMENT  OF 
ROYALTY  PAYABLE  UNDER 
COMPULSORY  LICENSE  FOR  MAKING 
AND  DISTRIBUTING  PHONORECORDS 

20.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authority:  17  U.S.C.  801(b)(1)  and  803. 

§255.1    [Anwnded] 

21.  Section  255.1  is  amended  by 
removing  "307"  and  adding  "255". 

§255.2    [Amended] 

22.  Section  255.2  is  amended  by 
removing  "§307.3"  and  adding 
"§255.3". 

§255.3    [Amended] 

23.  Section  255.3  is  amended  in 
paragraph  (g)(1)  by  removing  "Copyright 
Royalty  Tribunal"  and  in  paragraphs 
(g)(1)  and  (g)(2)  by  removing  "CRT" 
each  place  it  appears  and  adding 
"Librarian  of  Congress"  in  each  place 
respectively. 

24.  Part  308  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  256. 
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25.  The  heading  for  part  256  is  revised 
to  read  as  follows: 

PART  25&-ADJUSTMENT  OF 
ROYALTY  FEE  FOR  CABLE 
COMPULSORY  UCENSE 

26.  Part  309  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  257. 

27.  Part  257  is  revi.sed  to  read  as 
follows: 

PART  257— FILING  OF  CLAIMS  TO 
SATELUTE  CARRIER  ROYALTY  FEES 

Sec. 

257.1  General. 

257.2  Time  of  filing. 

257.3  Content  of  claims. 

257.4  Compliance  with  statutory  dates. 

257.5  Proof  of  fixation  of  works. 

257.6  Separate  claims  required. 
Authority:  17  U.S.C.  119. 

§257.1    GeneraL 

This  part  prescribes  the  procedures 
under  17  U.S.C.  119(b)(4)  whereby 
parties  claiming  to  be  entitled  to 
compulsory  license  royalty  fees  for 
secondary  transmissions  by  satellite 
carriers  of  television  broadcast  signals  to 
the  public  for  private  home  viewing 
shall  file  claims  with  the  Copyright 
Office. 

$257.2    Time  of  filing. 

During  the  month  of  July  each  year, 
any  party  claiming  to  be  entitled  to 
compulsor>'  license  royalty  fees  for 
secondarj'  transmission^  by  satellite 
carriers  during  the  previous  calendar 
year  of  television  broadcast  signals  to 
the  public  for  private.home  viewing 
shall  file  a  claim  with  the  Copyright 
Office.  No  royalty  fees  shall  be 
distributed  to  any  party  during  the 
specified  period  unless  such  party  has 
timely  filed  a  claim  to  such  fees. 
Claimants  may  file  Jointly  or  as  a  single 
claim. 

$257.3    ContMttofclaiiTts. 

(a)  Claims  filed  for  satellite  carrier 
compulsory  license  royalty  fees  shall 
include  the  following  information: 

(1)  The  full  legal  name  of  the  person 
or  entity  claiming  compulsory  license 
royalty  fees. 

(2)  The  telephone  number,  facsimile 
number,  if  any,  and  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization 
for  the  filing  of  the  joint  claim.  For  this 
purpose,  a  performing  rights  society 
shall  not  be  required  to  obtain  from  its 
members  or  affiliates  separate 


authorizations,  apart  from  their  standard 
membership  or  affiliate  agreements. 

(4)  A  general  statement  of  the  nature 
of  the  claimant's  cop>Tighted  works  and 
identification  of  a  least  one  secondary 
transmission  by  a  satellite  carrier 
establishing  a  basis  for  the  claim. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  event  that  the  legal  name 
and/or  full  address  of  the  claimant 
changes  after  the  filing  of  the  claim,  the 
claimant  shall  notify  the  Copyright 
Ofiice  of  such  change  within  30  days  of 
the  change,  or  the  claim  may  be  subject 
to  dismissal. 

(d)  In  the  event  that,  after  filing  an 
individual  claim,  an  interested 
copyright  party  chooses  to  negotiate  a 
joint  claim,  either  the  particular  joint 
claimants  or  individual  claimant  shall 
notify  the  Copyright  Office  of  such 
change  within  14  days  from  the  making 
of  the  agreement. 

(e)  All  claimants  filing  a  joint  claim 
shall  make  available  to  the  Copyright 
Office,  other  claimants,  and,  where 
applicable,  a  Copyright  Arbitration 
Royalty  Panel,  a  list  of  all  individual 
claimants  covered  by  the  joint  claim. 

$  257.4    Compliance  with  statutory  dates. 

Claims  filed  with  the  Copyright  Office 
shall  be  considered  timely  filed  only  if: 

(a)  They  are  received  in  the  offices  of 
the  Copyright  Office  during  normal 
business  hours  during  the  month  of 


July,  or 

(b)  They  are  properly  addressed  to  the 
Copyright  Office,  see  %  251.1.  and  they 
are  deposited  with  sufficient  postage 
with  the  United  States  Postal  Service 
and  bear  a  July  U.S.  postmark.  Claims 
dated  only  with  a  business  meter  that 
are  received  after  July  31  will  not  be 
accepted  as  having  been  filed  during  the 
month  of  July.  No  claim  may  be  filed  by 
facsimile  transmission. 

$  257.5    Proof  of  fixation  of  wortu. 

In  any  proceeding  for  the  distribution 
of  satellite  carrier  royalty  fees,  the 
Copyright  Office  shall  not  require  the 
filing  by  claimants  of  tangible  fixations 
of  works  in  whole  or  in  part.  In  the 
event  that  a  controversy  concerning  the 
actual  fixation  of  a  woii  in  a  tangible 
medium  of  expression  as  required  by 
the  Copyright  Code,  the  Copyright 
Arbitration  Royalty  Panel  conducting 
the  distribution  proceeding  shall  resolve 
such  controversy  on  the  basis  of 
affidavits  by  appropriate  operational 
personnel  and  other  appropriate 
documentary  evidence,  and  by  such  oral 
testimony  as  the  Panel  may  deem 
necessary.  Affidavits  submitted  by 


claimants  should  establish  that  the  work 
for  which  the  claim  was  submitted  was 
fixed  in  its  entirety,  and  should  state  the 
nature  of  the  work,  the  title  of  the 
program,  the  duration  of  the  program, 
and  the  date  of  fixation.  No  such 
affidavits  need  be  filed  with  a  CARP 
unless  requested  by  that  Panel. 

§  257.6    Separate  claims  required. 

If  a  party  intends  to  file  claims  for 
both  cable  compulsory  license  and 
satellite  carrier  compulsory  license 
royalty  fees  during  the  same  month  of 
July,  that  party  must -file  separate  claims 
with  the  Copyright  Office.  Any  single 
claim  which  purports  to  file  for  both 
cable  and  satellite  carrier  royals  fees 
will  be  dismissed. 

28.  Part  310  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  II 
and  is  redesignated  as  part  258. 

29.  The  heading  for  part  258  is  revised 
to  read  as  follows: 

PART  25&-ADJUSTMENT  OF 
ROYALTY  FEE  FOR  SECONDARY 
TRANSMISSIONS  BY  SATELLITE       I 
CARRIERS 

29a.  The  authority  citation  for  part 
258  continues  to  read  as  follows: 

Authority:  f7  U.S.C.  119(c)(3)(F). 

$258.1    [Amended] 

30.  Section  258.1  is  amended  by 
removing  "310"  and  adding  "258". 

§258.2    [Amended] 

31.  Section  258.2  is  amended  by 
removing  "§  310(3)(b)"  and  adding 
"§258(3)(b)". 

32.  Part  311  of  chapter  III  is 
transferred  to  subchapter  B  of  chapter  11 
and  is  redesignated  as  Part  259. 

33.  The  heading  for  part  259  is  revised 
to  read  as  follows: 

PART  259— FILING  OF  CLAIMS  TO 
DIGITAL  AUDIO  RECORDING  DEVICES 
AND  MEDIA  ROYALTY  PAYMENTS 

33a.  The  authority  citation  for  part 
259  is  revised  to  read  as  follows: 

Authority:  17  U  S.C  1007(a)(1) 

§259.1    [Antended] 

34.  Section  259.1  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
and  adding  "Copyright  Office". 

$259Jt    [Amended] 

35.  Section  259.2  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
each  place  it  appears  and  adding 
"Copyright  Office". 

$2594   [Amended] 

36.  Section  259.3  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
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each  place  it  appears  and  adding 
"Copyright  Office". 

S2S9.4    [Amended] 

37.  Section  259.4  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
each  place  it  appear?  and  adding 
"Copyright  Office". 

§259.5    [Amended] 

38.  Section  259.5  is  amended  by 
removing  "Copyright  Royalty  Tribunal" 
each  place  it  appears  and  adding 
"Copyright  Office". 

§  259.5b    [Amended] 

39.  Section  259.5(b)  is  amended  by 
removing  "1825  Connecticut  Avenue, 
N\V..  sui;e  918,  Wash..,Kion.  DC  20009" 
and  adding  "Copyright  Office,  see 
§251.1.". 

%  259.6    [Removed] 

40.  Section  259.6  is  removed. 
Dated:  Januan'  11, 1994. 

Baibara  A.  Ringer, 

Ai  ting  Begister  of  Copyrighls. 

James  H.  BlUiiigton, 

Tl  s  Librarian  of  Congress. 

\TH  Doc.  94-1199  Filed  1-14-94;  8:45  ami 

BtlUNQ  COOC  1410-09-M 


E'JViRONMENTAL  PROTECTION 
AJENCY 

4'/  CFR  Part  300 
p  aL-4«27-5] 

Kational  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  16 

AGENCY:  Environm^tal  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("UikCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

The  Environmental  Protection  Agency 
("EPA")  proposes  to  add  new  sites  to 
the  NPL.  This  16th  proposed  revision  to 
the  NPL  includes  16  sites  in  the  General 
Superfund  Section  and  10  in  the  Federal 
Facilities  Section.  The  identification  of 
a  site  for  the  NPL  is  intended  primarily 
to  guide  EPA  in  determining  which  sites 
warrant  further  investigation  to  assess 


the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s).  if  any.  may 
be  appropriate.  This  action  does  not 
affect  the  1,192  sites  currently  listed  on 
the  NPL  (1,069  in  the  General 
Superfund  Section  and  123  in  the 
Federal  Facilities  Section).  However,  it 
does  increase  the  number  of  proposed 
sites  to  97  (67  in  the  General  Superfund 
Section  and  30  in  the  Federal  Facilities 
Section).  Final  and  propcs od  sites  now 
total  1,289. 

DATES:  Comments  must  be  submitted  on 
or  before  February  17, 19t(4,  for 
Raymark  Industries,  Inc.  (Stratford, 
Connecticut),  Lower  Ecorse  Creek  Dump 
(Wyandotte.  Michigan)  and  Tennessee 
Products  (Chattanooga,  Tennessee)  since 
these  are  sites  being  proposed  based  on 
ATSDR  health  advisory  criteria  and 
present  immediate  concerns.  For  the 
remaining  sites  in  this  proposal, 
comments  must  be  submitted  on  or 
before  March  21,  1994. 
ADDRESSES:  Mail  original  and  three 
copies  of  comments  (no  facsimiles  or 
tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA  CERCLA  Docket 
Office;  5201;  Waterside  Mall;  401  M 
Street.  SW.;  Washington,  DC  20460; 
202/260-3046.  For  additional  Docket 
addresses  and  further  details  on  their 
contents,  see  Section  I  of  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  Hazardous  Site 
Evaluation  Division,  Office  of 
Emergency  and  Remedial  Response 
(5204G),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW  Washington, 
DC  20460,  or  the  Superfund  Hotline, 
Phone  (800) 424-9346  or  (703)  412- 
9810  in  the  Washington,  IX:. 
metropolitan  area. 
SUPPt.EMENTARY  INFORMATION: 

I.  InUtxiuction 

11  Purpose  and  Implementation  of  the  NfPL 

III.  Contents  of  This  Proposed  Rule 

IV.  Regulatory  Impact  Analysis 

V.  Regulatory  Flexibility  Act  Analysis 

I.  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Com{}ensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  siles. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Public  Law  No.  99-499, 100  stat.  1613 
et  seq.  To  implement  CERCLA,  the 
Environmental  Protection  Agency 


("EPA"  or  "the  Agency'T  promulgated 
the  revised  National  Oil  and  Hazaidous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  part  300.  on  July  16, 
1982  (47  FR  31180),  pursuant  to 
CERCIA  section  105  and  Executive 
Order  12316  (46  FR  42237.  August  20. 
1981).  The  NCP  sets  forth  the  guidelines 
and  procedures  needed  to  respond 
under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  f>ollutants.  or  contaminants. 
EPA  has  revised  the  NCP  on  several 
occasions,  most  recently  on  March  8, 
1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action."  As 
defined  in  CERCLA  section  101(24), 
remedial  action  tends  to  be  long-term  in 
nature  and  involves  response  actions 
that  are  consistent  with  a  permanent 
remedy  for  a  release. 

Mechanisms  for  determining 
priorities  for  possible  remedial  actions 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  and  financed  by 
other  persons  are  included  in  the  NCP 
in  40  CFR  300.425(c)  (55  FR  8845, 
March  8, 1990).  Under  40  CFR 
300.425(c)(1),  a  site  may  be  included  on 
the  NPL  if  it  scores  sufficiently  high  on 
the  Hazard  Ranking  System  ("HRS "), 
which  is  appendix  A  of  40  CFR  part 
300.  On  December  14,  1990  (55  FR 
51532).  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances,  pollutants,  and 
contaminants  to  pose  a  threat  to  human 
health  or  the  environment.  Those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  in  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  knovsm  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  in  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  whether  or  not  they  score  above 
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28.50.  if  all  of  the  following  conditions 
are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisoiy  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 

Eoses  a  significant  threat  to  public 
ealth. 

•  EPA  anticipates  that  it  will  be 
more  cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

Based  on  these  criteria,  and  pursuant 
to  section  105(a)(8)(B)  of  CERCLA.  as 
amended  by  SARA.  EPA  promulgates  a 
list  of  national  priorities  among  the 
icnown  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  That  list,  which  is  appendix  B  of 
40  CFR  part  300.  is  the  National 
Priorities  Ust  ("NPL").  CERCLA  section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  as  a  list  of  the  highest 

Eriority  "facilities."  The  discussion 
Blow  may  refer  to  the  "releases  or 
threatened  releases"  that  are  included 
on  the  NPL  interchangeably  as 
"releases,"  "facilities,"  or  "sites." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  CERCLA- 
Financed  remedial  action  only  after  It  Is 
placed  on  the  NPL.  as  provided  in  the 
NCP  In  40  CFR  300.425(b)(1). 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8. 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  14. 
1992  (57  FR  47180). 

The  NPL  Includes  two  sections,  one  of 
sites  being  evaluated  and  cleaned  up  by 
EPA  (the  "General  Superfund  Section"), 
and  one  of  sites  being  addressed  by 
other  Federal  agencies  (the  "Federal 
Facilities  Section").  Under  Executive 
Order  12580  and  CERCLA  section  120. 
each  Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  if  the  facility  is  placed 
on  the  NPL  EPA  is  not  the  lead  agency 
at  these  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites.  The  Federal  Facilities 
Section  includes  those  facilities  at 
which  EPA  is  not  the  lead  agency. 

Deletions/Clean  ups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  in  40  CFR 
300.425(e)  (55  FR  8845,  March  8. 1990). 


To  date,  the  Agency  has  deleted  56  sites 
from  the  General  Superfund  Section  of 
the  NPL.  most  recently  the  Suffem 
Village  Well  Field,  Village  of  Suffem, 
New  York  (58  FR  30989,  May  28, 1993), 
Pesticide  Lab,  Yakima,  Washington  (58 
FR  46087,  September  1, 1993), 
LaBounty  Site,  Charles  City,  Iowa  (58 
FR  50218,  October  6. 1993),  Aidex 
Corporation,  Council  Bluffs,  Iowa  (58 
FR  54297.  October  21, 1993),  Hydro- 
Flex  Inc..  Topeka.  KS  (58  FR  59369. 
November  9. 1993)  and  Plymouth 
Harbor/Cannon  Engineering  Corp.. 
Plymouth.  Massachusetts  (58  FR  61029. 
November  19,  1993). 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Sites  Qualify  for  the  CCL  when: 

(1)  Any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
reouirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls):  or 

(3)  The  site  qualifies  for  deletion  from 
the  NPL.  Inclusion  of  a  site  on  the  CCL 
has  no  legal  significance. 

In  addition  to  the  55  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (the  Waste 
Research  and  Reclamation  site  was 
deleted  based  on  deferral  to  another 
program  and  is  not  considered  cleaned 
up),  an  additional  162  sites  are  also  in 
the  NPL  CCL,  all  but  one  from  the 
General  Superfund  Section.  Thus,  as  of 
October  1993,  the  CCL  consists  of  217 
sites. 

Cleanups  at  sites  on  the  NPL  do  not 
reflect  the  total  picture  of  Superfund 
accomplishments.  As  of  September  30, 
1993,  EPA  had  conducted  591  removal 
actions  at  NPL  sites,  and  1,734  removal 
actions  at  non-NPL  sites.  Information  on 
removals  is  available  from  the 
Superfund  hotline. 

Pursuant  to  the  NCP  in  40  CFR 
300.425(c),  this  document  proposes  to 
add  26  sites  to  the  NPL.  The  General 
Superfund  Section  includes  1,069  sites, 
and  the  Federal  Facilities  Section 
includes  123  sites,  for  a  total  of  1,192 
sites  on  the  NPL  Final  and  proposed 
sites  now  total  1,289.  These  numbers 
reflect  EPA's  decision  to  voluntarily 
remove  the  Hexcel  Corporation  site,  in 
Livermore,  CA,  from  the  NPL 

Public  Comment  Period 

The  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 


this  rule,  as  well  as  the  health  advisories 
issued  by  ATSDR  and  documentation 
supporting  the  designation  as  a  State  top 
priority,  where  applicable,  are 
contained  in  dockets  located  both  at 
EPA  Headquarters  and  in  the 
appropriate  Regional  offices.  The         < 
dockets  are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  rule.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
hours. 

Docket  Coordinator.  Headquarters.  USEPA 

CERCLA  Docket  Office.  5201  Wateraide 

Mall.  401  M  Street.  SW..  Washington.  DC 

20460,  202/260-3046 
Ellen  Culhane,  Region  1.  USEPA.  Waste 

Management  Records  Center,  HES-CAN  6. 

J.F.  Kennedy  Federal  Building.  Boston.  MA 

02203-2211.  617/573-5729. 
Ben  Conetta.  Region  2.  USEPA.  26  Federal 

Plaza,  7th  Floor.  Room  740.  New  York.  NY 

10278.212/264-6696 
Diane  McCretry.  Region  3,  USEPA  Library, 

3rd  Floor.  841  Chestnut  Building,  9th  ft 

Chestnut  Streets.  Philadelphia.  PA  19107. 

215/597-7904 
Kathy  Pitelli.  Region  4.  USEPA.  345 

Courtland  Street,  NE.,  Atlanta.  GA  30365, 

404/347-4216 
Cathy  Freeman.  Region  5,  USEPA.  Records 

Center,  Waste  Management  Division  7-J, 

Metcalfe  Federal  Building.  77  West  Jackson 

Boulevard.  Chicago.  IL  60604,  312/886- 

6214 
Bart  Canellas.  Region  6,  USEPA.  1445  Ross 

Avenue,  Mail  Code  6H-MA,  Dallas,  TX 

75202-2733.  214/655-6740 
Steven  W>TOan,  Region  7.  USEPA  Library. 

726  Minnesota  Avenue.  Kansas  City.  KS 

66101,913/551-7241 
Greg  Oberley.  Region  8,  USEPA.  999  18th 

SU«et,  Suite  500.  Denver.  CO  80202-2466. 

303/294-7598 
Lisa  Nelson.  Region  9,  USEPA.  75  Hawthorne 

Street,  San  Francisco.  CA  94105.  415/744- 

2347 
David  Bennett.  Region  10.  USEPA.  11th 

Floor.  1200  6th  Avenue.  Mail  Stop  HW- 

114,  Seattle.  WA  98101,  206/553-2103. 

With  the  exception  of  Raymark 
Industries.  Inc.  (Stratford.  Connecticut), 
Lower  Ecorse  Creek  Dump  (Wyandotte. 
Michigan),  and  Tennessee  Products 
(Chanttanooga,  Tennessee)  which  are 
sites  being  proposed  based  on  the 
ATSDR  health  advisorj'  criteria,  and 
Boomsnub/Airco  (Vancouver, 
Washington)  which  has  been  designated 
as  a  State  top  prior^y,  the  Headquarters 
docket  for  this  rule  contains  HRS  score 
sheets  for  each  proposed  site;  a 
Documentation  Record  for  each  site 
describing  the  information  used  to 
compute  the  score;  pertinent 
information  for  any  site  affected  by 
particular  statutory  requirements  or  EPA 
listing  policies;  and  a  list  of  documents 
referenced  in  the  Dociunentation 
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Record.  Each  Regional  docket  for  this 
rule,  except  for  the  three  ATSDR  health 
advisory  sites  and  the  State  top  priority 
mentioned  above,  contains  all  of  the 
information  in  the  Headquarters  docket 
for  sites  in  that  Region,  plus  the  actual 
reference  documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  dockets.  For  the 
three  sites  proposed  on  the  basis  of 
health  advisory  criteria,  both  the 
Headquarters  and  Regional  dockets 
contain  the  public  health  advisories 
issued  by  ATSDR,  and  EPA  memoranda 
supporting  the  findings  that  in  each  case 
the  release  poses  a  significant  threat  to 
public  health  and  that  it  would  be  more 
cost-effective  to  use  remedial  rather 
than  removal  authorities  at  the  site.  For 
the  site  that  has  been  designated  a  top 
priority  by  the  State,  both  the 
Headquarters  and  Regional  dockets 
contain  supporting  documentation. 
Interested  parties  may  view  documents, 
by  appointment  only,  in  the 
Headquarters  or  the  appropriate 
Regional  docket  or  copies  may  be 
requested  from  the  Headquarters  or 
appropriate  Regional  docket.  An 
informal  written  request,  rather  than  a 
formal  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents. 

EPA  considers  all  comments  received 
during  the  comment  period.  Ehiring  the 
comment  period,  comments  are  placed 
in  the  Headquarters  docket  and  are 
available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
received"  basis. 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values.  See  Nortbside  Sanitary  Landfill 
v.  Thomas.  849  F.2d  1516  (D.C  Cir. 
1988).  EPA  will  make  final  listing 
decision  after  considering  the  relevant 
comments  received  during  the  comment 
period. 

In  past  rules,  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 
brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 


site.  (See,  most  recently,  57  FR  4824 
(February  7, 1992)).  Although  EPA 
intends  to  pursue  the  same  policy  with 
sites  in  this  rule,  EPA  can  guarantee  that 
it  will  consider  only  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  cannot  delay  a 
final  listing  decision  solely  to 
accommodate  consideration  of  late 
comments. 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

n.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Public  Works,  Senate 
Report  No.  96-848,  96th  Cong.,  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
the  NPL: 

The  priority  lists  serve  primarily 
Informational  purpwses.  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or 
site  on  the  list  does  not  in  itself  reflect  a 
judgment  of  the  activities  of  its  owner  or 
operator,  it  does  not  require  those  p)ersons  to 
undertake  any  action,  nor  does  it  assign 
liability  to  any  person.  Subsequent 
government  action  in  the  form  of  remedial 
actions  or  enforcement  actions  will  be 
necessary  in  order  to  do  so,  and  these  actions 
will  be  attended  by  all  appropriate 
procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The 
identification  of  a  site  for  the  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA 
remedial  action(s),  if  any,  may  be 
appropriate.  The  NPL  also  serves  to 
notify  the  pubUc  of  sites  that  EPA 
believes  warrant  further  investigation. 
Finally,  listing  a  site  may.  to  the  extent 
potentially  responsible  parties  are 
identifiable  at  the  time  of  listing,  serve 
as  notice  to  such  parties  that  the  Agency 
may  initiate  CERCLA-financed  remedial 
action. 


Im  piemen  tation 

After  initial  discovery  of  a  site  at 
which  a  release  or  threatened  release 
may  exist,  EPA  begins  a  series  of 
increasingly  complex  evaluations.  The 
first  step,  the  Preliminary  Assessment 
("PA"),  is  a  low-cost  review  of  existing 
information  to  determine  if  the  site 
poses  a  threat  to  public  health  or  the 
environment.  If  the  site  presents  a 
serious  imminent  threat,  EPA  may  take 
immediate  removal  action.  If  the  PA 
shows  that  the  site  presents  a  threat  but 
not  an  imminent  threat,  EPA  will 
generally  perform  a  more  extensive 
study  called  the  Site  Inspection  ("SI"). 
The  SI  involves  collecting  additional 
information  to  better  understand  the 
extent  of  the  problem  at  the  site,  screen 
out  sites  that  will  not  qualify  for  the 
NPL,  and  obtain  data  necessary  to 
calculate  an  HRS  score  for  sites  which 
warrant  placement  on  the  NPL  and 
further  study.  EPA  may  perform 
removal  actions  at  any  lime  during  the 
process.  To  date  EPA  has  completed 
approximately  35,000  PAs  and 
approximately  17,000  Sis. 

the  NCP  in  40  CFR  300.425(b)(1)  (55 
FR  8845,  March  8, 1990)  limits 
expenditure  of  the  Trust  Fund  for 
remedial  actions  to  sites  on  the  NPL 
However,  EPA  may  take  enforcement 
actions  under  CERCLA  or  other 
applicable  statutes  against  responsible 
parties  regardless  of  whether  the  site  is 
on  the  NPL,  although,  as  a  practical 
matter,  the  focus  of  EPA's  CERCLA 
enforcement  actions  has  been  and  will 
continue  to  be  on  NPL  sites.  Similarly, 
in  the  case  of  CERCLA  removal  actions, 
EPA  has  the  authority  to  act  at  any  site, 
whether  listed  or  not,  that  meets  the 
criteria  of  the  NCP  in  40  CFR 
300.415(b)(2)  (55  FR  8842,  March  8, 
1990).  EPA's  policy  is  to  pursue  cleanup 
of  NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  Agency,  including 
authorities  other  than  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities  prior  to  undertaking 
response  action,  proceed  directly  with 
Trust  Fund-financed  response  actions 
and  seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL,  EPA 
will  determine  high-priority  candidates 
for  CERCLA-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  initiatives.  EPA  will 
take  into  account  which  approach  is 
more  likely  to  accomplish  cleanup  of 
the  site  most  expeditiously  while  using 
CERCLA 's  limited  resources  as 
efficiently  as  possible. 
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Although  the  ranking  of  sites  by  HRS 
scores  is  considered,  it  does  not,  by 
itself,  determine  the  sequence  in  which 
EPA  funds  remedial  response  actions, 
since  the  information  collected  to 
develop  HRS  scores  is  not  sufficient  to 
determinaeither  the  extent  of 
contamination  or  the  appropriate 
response  for  a  particular  site  (40  CFR 
300.425(b)(2),  55  FR  8845.  March  8, 
1990).  Additionally,  resource 
constraints  may  preclude  EPA  from 
evaluating  all  HRS  pathways;  only  those 
presenting  significant  risk  or  sufficient 
to  make  a  site  eligible  for  the  NPL  may 
be  evaluated.  Moreover,  the  sites  with 
the  highest  scores  do  not  necessarily 
come  to  the  Agency's  attention  first,  so 
that  addressing  sites  strictly  on  the  basis 
of  ranking  would  in  some  cases  require 
stopping  work  at  sites  where  it  was 
already  underway. 

More  detailed  studies  of  a  site  are 
undertaken  in  the  Remedial 
Investigation/Feasibility  Study  ("RI/ 
FS")  that  typically  follows  listing.  The 
purpose  of  the  RI/FS  is  to  assess  site 
conditions  and  evaluate  alternatives  to 
the  extent  necessary  to  select  a  remedy 
(40  CFR  300.430(a)(2)  (55  FR  8846. 
March  8. 1990)).  It  takes  into  account 
the  amount  of  hazardous  substances, 
pollutants  or  contaminants  released  into 
the  environment,  the  risk  to  affected 
populations  and  environment,  the  cost 
to  remediate  contamination  at  the  site. 
-  and  the  response  actions  that  have  been 
taken  by  potentially  responsible  parties 
or  others.  Decisions  on  the  type  and 
extent  of  response  action  to  be  taken  at 
these  sites  are  made  in  accordance  with 
40  CFR  300.415  (55  FR  8842,  March  8. 
1990)  and  40  CFR  300.430  (55  FR  8846. 
March  8, 1990).  After  conducting  these 
additional  studies,  EPA  may  conclude 
that  initiating  a  CERCLA  remedial 
action  using  the  Trust  Fund  at  some 
sites  on  the  NPL  is  not  appropriate 
because  of  more  pressing  needs  at  other 
sites,  or  because  a  private  party  cleanup 
is  already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

Rl/FS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at  sites 
proposed  in  the  Federal  Register  for 
placement  on  the  NPL  (or  even  sites  that 
have  not  been  proposed  for  placement 
on  the  NPL)  pursuant  to  the  Agency's 
removal  authority  under  CERCLA,  as 
outUned  in  the  NCP  in  40  CFR  300.415. 
Although  an  RI/FS  generally  is 


conducted  at  a  site  after  it  has  been 
placed  on  the  NPL.  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  site  proposed  for 
placement  on  the  NPL  in  preparation  for 
a  possible  Trust  Fund-financed  remedial 
action,  such  as  when  the  Agency 
believes  that  a  delay  may  create 
unnecessary  risks  to  public  health  or  the 
environment.  In  addition,  the  Agency 
may  conduct  an  RI/FS  to  assist  in 
determining  whether  to  conduct  a 
removal  or  enforcement  action  at  a  site. 

Facility  (Site)  Boundaries 

The  purpose  of  the  NPL  is  merely  to 
identify  releases  or  threatened  releases 
of  hazardous  substances  that  are 
priorities  for  further  evaluation.  The 
Agency  believes  that  it  would  be  neither 
feasible  nor  consistent  with  this  limited 
purpose  for  the  NPL  to  attempt  to 
describe  releases  in  precise  geographical 
terms.  The  term  "facility"  is  broadly 
defined  in  CERCLA  to  include  any  area 
where  a  hazardous  substance  has  "come 
to  be  located"  (CERCLA  section  101(9)). 
and  the  listing  process  is  not  intended 
to  define  or  reflect  boundaries  of  such 
facilities  or  releases.  Site  names  are 
provided  for  general  identification 
purposes  only.  Knowledge  of  the 
geographic  extent  of  sites  will  be  refined 
as  more  information  is  developed 
during  the  RI/FS  and  even  during 
implementation  of  the  remedy. 

Because  the  NPL  does  not  assign 
liability  or  define  the  geographic  extent 
of  a  release,  a  listing  need  not  be 
amended  if  further  research  into  the 
contamination  at  a  site  reveals  new 
information  as  to  its  extent.  This  is 
further  explained  in  preambles  to  past 
NPL  rules,  most  recently  February  11, 
1991  (56  FR  5598). 

Limitations  on  Pa}Tnent  of  Claims  for 
Response  Actions 

Sections  111(a)(2)  and  122(b)(1)  of 
CERCLA  authorize  the  Fund  to 
reimburse  certain  parties  for  necessary 
costs  of  performing  a  response  action. 
As  is  described  in  more  detail  at  58  FR 
5460  (January  21. 1993).  40  CFR  part 
307.  there  are  two  major  limitations 
placed  on  the  payment  of  claims  for 
response  actions.  First,  only  private 
parties,  certain  potentially  responsible 
parties  (including  States  and  political 
subdivisions),  and  certain  foreign 
entities  are  eligible  to  file  such  claims. 
Second,  all  response  actions  under 
sections  111(a)(2)  and  122(b)(1)  must 
receive  prior  approval,  or 
"preauthorization,"  from  EPA. 

III.  Contents  of  This  Proposed  Rule 

Table  1  identifies  the  16  NPL  sites  in 
the  General  Superfund  Section  and 


Table  2  identifies  the  10  NPL  sites  in  the 
Federal  Facilities  Section  being 
proposed  in  this  rule.  Both  tables  follow 
this  preamble.  With  the  exception  of 
Raymark  Industries.  Inc.  (Stratford. 
Connecticut),  Lower  Ecorse  Creek  Dump 
(Wyandotte.  Michigan),  and  Tennessee 
Products  (Chattanooga.  Tennessee) 
which  are  sites  being  proposed  based  on 
ATSDR  health  advisory  criteria,  and 
Boomsnub/Airco  (Vancouver. 
Washington)  which  has  been  designated 
as  a  State  top  priority,  all  sites  are 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  in  Table  1  are  listed 
alphabetically  by  State,  for  ease  of 
identification,  with  group  number 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Group  4  of  this  proposal  has  a  score  that 
falls  within  the  range  of  scores  covered 
by  the  fourth  group  of  50  sites  on  the 
General  Supwrfund  Section  of  the  NPL. 
Sites  in  the  Federal  Facilities  Section 
are  also  presented  by  group  number 
based  on  groups  of  50  sites  in  the 
General  Superfund  Section. 

Statutory  Requirements 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  Ust  priority  sites  "among"  the 
known  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
policy.  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  Where  other  authorities  exist, 
placing  sites  on  the  NPL  for  possible 
remedial  action  under  CERCLA  may  not 
be  appropriate.  Therefore.  EPA  has 
chosen  not  to  place-certain  types  of  sites 
on  the  NPL  even  though  CERCLA  does 
not  e.xclude  such  action.  If.  however,  the 
Agency  later  determines  that  sites  not 
listed  as  a  matter  of  policy  are  not  being 
properly  responded  to,  the  Agency  may 
place  them  on  the  NPL. 

The  listing  policies  and  statutory 
requirements  of  relevance  to  this 
proposed  rule  cover  sites  subject  to  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA")  (42  U.S.C.  6901-69911) 
and  Federal  facility  sites.  These  policies 
and  requirements  are  explained  below 
and  have  been  explained  in  greater 
detail  in  previous  rulemakings  (56  FR 
5598.  February  11. 1991). 

Heleases  From  Resource  Consenation 
and  Recovery  Act  (RCRA)  Sites 

EPA's  policy  is  that  non-Federal  sites 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities  will  not.  in  general,  be 
placed  on  the  NPL.  However.  EPA  will 
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list  certain  categories  of  RCRA  sites 
subject  to  Subtitle  C  corrective  action 
authorities,  as  well  as  other  sites  subject 
to  those  authorities,  if  the  Agency 
concludes  that  doing  so  best  furthers  the 
aims  of  the  NPL/RCRA  policy  and  the 
CERCLA  program.  EPA  has  explained 
these  policies  in  detail  in  the  past  (51 
FR  21054,  June  10. 1986;  53  FR  23978. 
June  24. 1988;  54  FR  41000,  October  4. 
1989;  56  FR  5602,  February  11. 1991). 

Consistent  with  EPA's  NPL/RCRA 
policy,  EPA  is  proposing  to  add  one  site 
to  the  Ceneral^uperfund  Section  of  the 
NTL  that  may  be  subject  to  RCRA 
Subtitle  C  corrective  action  authorities, 
the  Raymark  Industries.  Inc.  site  in 
Stratford,  Connecticut,  which  is  being 
proposed  based  on  ATSDR  health 
advisory  criteria.  Material  has  been 
placed  in  the  public  docket  establishing 
that  the  facility  operated  as  a  hazardous 
waste  generator  and  land  disposal 
facility.  Raymark  Industries,  Inc.  is  a 
RCRA  Subtitle  C  regulated  facility 
Vhich  has  initialed  bankruptcy 
proceedings.  Listing  of  the  Raymark 
Industries;  Inc.  site  on  the  NPL  under 
these  circumstances  is  consistent  with 
EPA's  NPL/RCRA  deferral  policy. 

Releases  From  Federal  Facility  Sites 

On  March  13. 1989  (54  FR  10520).  the 
Agency  announced  a  policy  for  placing 
'    Federal  facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g.,  an  HRS 
score  of  28.50  or  greater),  even  if  the 
Federal  facility  also  is  subject  to  the 
'corrective  action  authorities  of  RCRA 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA.  U 
appropriate. 

This  rule  proposes  to  add  ten  sites  to 
/the  Federal  Facilities  Section  of  the 
NPL. 

ATSDB  Heahb  Advisory  Based 
Proposed  Sites 

Raymark  Industries.  Inc.  in  Stratford. 
Connecticut,  Lower  Ecorse  Creek  Dump 
in  Wyandotte.  Michigan,  and  Tennessee 
Products  in  Chattanooga.  Tennessee,  are 
being  proposed  for  the  NPL  on  the  basis 
of  section  425(c)(3)  of  the  NCP.  40  CFR 
300.425(c)(3)  (55  FR  8845.  March  8. 
1990). 

Paymark  InSustries,  Inc. 

The  Raymark  Industries.  Inc.  site 
includes  the  Raymark  Industries.  Inc. 
-  facility  and  other  locations  where 
Rayinark  Industries.  Inc.  facility  waste 
has  come  to  be  located  and  that  EPA 
determines  pose  a  significant  threat  to 
public  health.  The  Raymark  Industries, 
Inc.  facility  comprises  about  500,000 
square  feet  of  office,  storage  and 
production  space  on  33.4  acres  next  to 
Interstate  Route  95.  A  public  recreation 


park  containing  a  baseball  diamond  and 
recreation  field  is  located  immediately 
northwest  of  tlie  site.  The  facility  began 
operations  at  this  location  in  1919  and 
primarily  manufactured  asbestos  brake 
linings  and  other  automotive  asbestos 
products  until  operations  ceased  in 
1989.  The  facility  operated  as  a 
hazardous  waste  generator  and  land 
disposal  facility.  The  hazardous  waste 
produced  on-site  consisted  primarily  of 
lead-asbestos  dust,  metals  and  solvents. 
From  1919  to  July  1984.  Raymark 
Industries,  Inc.  used  a  system  of  lagoons 
to  attempt  to  capture  the  waste  lead  and 
asbestos  dust  produced  by  its 
manufacturing  process.  Over  this  65 
year  period,  these  lagoon  systems  were 
located  throughout  the  western  and 
central  areas  of  the  facility.  As  the 
lagoons  filled  with  sludge  they  were 
covered  with  asphalt  and  of^en  built 
upon.  Dredged  materials  were  also 
landfilled  at  other  locations,  including 
the  adjacent  ballfield.  Interim  actions 
intended  to  stabilize  waste  have  been 
conducted  at  the  Raymark  Industries. 
Inc.  facility  and  the  ballfield. 

An  intensive  surficial  sampling 
program  of  the  other  locations  where 
waste  from  Raymark  Industries,  Inc.  is 
known  or  suspected  to  have  been 
received  and  used  as  fill  was  instituted 
by  the  Connecticut  Department  of 
Environmental  Protection  and  EPA  in 
April  1993.  Based  upon  the  analytical 
results  of  this  ac>ivity,  which  indicated 
concentrations  of  lead,  asbestos,  and 
polychlorinated  biphenyls  (PCBs), 
ATSDR  issued  a  public  health  advisory 
on  May  26. 1993  for  "Raymark 
Industries/Stratford  Asbestos  Sites". 
The  advisory  recommended  dissociation 
of  the  public  from  areas  where  exposure 
to  Raymark  Industries,  Inc.  waste  at 
levels  of  health  concern  can  occur.  The 
presence  of  dioxin  in  Raymark 
Industries.  Inc.  waste  has  subsequently 
been  confirmed.  The  advisory  was  based 
on  the  concern  that  people  could  be 
exposed  to  site-related  contaminants 
through  inhalation,  direct  dermal 
contact,  ingestion  of  waste  present  in 
the  soil,  and  consumption  of  potentially 
contaminated  area  seafood.        ^ 

The  results  from  samples  collected  to 
determine  the  lateral  extent  of 
contamination  at  known  disposal 
locations  has  served  as  the  basis  for 
supplemental, ATSDR  site-specific 
Health  Consultations.  ATSDR 
recommended  immediate  response 
actions  based  upon  the  finding  of 
imminent  health  threats.  SampHng  to 
determine  the  vertical  extent  of 
contamination  at  these  disposal  areas  is 
presently  being  conducted  to  expedite 
complete  site  characterization.  Site 
characterization  and  initiation  of 


mitigation  actions  at  known  locations 
and  at  newly  discovered  sites  are  being 
prioritized  for  early  action. 

EPA's  assessment  is  that  the  site  poses 
a  significant  threat  to  human  health  and 
anticipates  that  it  will  be  more^ost- 
effective  to  use  remedial  authority  than 
to  use  removal  authority  to  respond  to 
the  site.  This  finding  is  set  out  in  a 
memorandum  dated  November  3,  1993, 
from  Merrill  S.  Hohman,  Region  1  Waste 
Management  Division  Director,  to  Larry 
Reed,  Hazardous  Site  Evaluation 
Division  Director.  This  memorandum 
and  the  ATSDR  advisory  are  available  in 
the  Superfund  docket  for  this  proposed 
rule.  Based  on  this  information,  and  the 
references  in  support  of  proposal.  EPA 
believes  that  the  Raymark  Industries, 
Inc.  site  is  appropriate  for  the  NPL 
pursuant  to  40  CFR  300.425(c)(3). 

Lower  Ecorse  Creek  Dump 

The  Lower  Ecorse  Creek  Dump  site  hr 
located  in  Wyandotte,  Wayne  County, 
Michigan.  The  site  consists  of  the 
residence  at  470  North  Drive  and  three 
neighboring  parcels  of  land.  The  site 
occupies  a  level  area  with  the  back  of 
the  lots  abutting  the  Ecorse  River. 
During  the  j)eriod  between  1945  and 
1955.  and  prior  to  the  house  at  470 
North  Drive  being  built,  the  low  lying 
swampy  area  of  the  creek  was  filled 
with  material  from  local  industries. 
Some  of  the  fill  material  contained  what 
has  been  confirmed  as  ferric 
ferrocyanide,  commonly  referred  to  as 
"Prussian  Blue".  The  blue  soil  was  also 
found  across  the  street  at  471  North 
Drive,  approximately  two  feet  below  the 
surface  and  the  owner  of  the  residence 
at  469  North  Drive  also  reported  that  he 
found  the  blue  soil  in  his  yard.  In 
addition,  there  are  two  vacant  lots  east 
of  470  North  Drive  where  Prussian  Blue 
is  exposed.  Neighborhood  children  have 
used  portions  of  these  lots  as  a  go-cart 
track  and  wearing  of  the  topsoil  by  the 
go-carts  has  exposed  the  Prussian  Blue. 

The  EPA  was  contacted  by  the  Wayne 
County  Health  Department  on  October 
25. 1989.  EPA  tasked  its  Technical 
Assistance  Team  (TAT)  on  October  27, 
1989,  to  conduct  a  site  investigation  and 
sampling.  Sampling  results  were 
provided  to  ATSDR  for  review  and 
assessment.  ATSDR's  review  on 
November  22,  1989.  concluded  that 
"The  levels  of  cyanide  found  in  the  soil 
do  present  an  urgent  public  health 
threat.  Steps  to  eliminate  any  direct 
contact  with  the  contaminated  soil  need 
to  be  taken  immediately." 

Following  ATSDR's  determination 
that  the  presence  of  cyanide- 
contaminated  wastes  in  an  unrestricted 
residential  area  presented  an  immediate 
and  significant  public  health  threat, 
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EPA's  Emergency  Response  Branch 
initiated  removal  activities.  On 
December  4. 1989,  work  commenced  to 
cover  the  contaminated  areas  with  six 
inches  of  clean  topsoil  and  fill  in  areas 
of  the  driveway  and  sidewalk  which 
had  been  previously  excavated  by  the' 
property  owner.  This  action  eliminated 
physical  contact  with  Prussian  Blue  and 
related  cyanide  compounds  which  had 
spread  throughout  the  area.  The  initial 
action  was  completed  in  the  summer  of 
1990  with  the  establishment  of  a 
vegetative  cover. 

The  Final  ATSDR  Health  Advisory 
which  was  released  on  August  13, 1993. 
recommended  the  following  actions: 

(1)  Immediately  dissociate  the 
affected  residents  from  cyanide 
contamination,  which  is  at  levels  of 
health  concern  in  residential  subsurface 
soils; 

(2)  Implement  permanent  measures  to 
remediate  the  contamination  as 
appropriate;  and 

13)  Consider  including  the  Lower 
Ecorse  Creek  Dump  site  on  the  EPA 
National  Priorities  List  or,  using  other 
statutory  or  regulatory  authorities  as 
appropriate,  take  other  steps  to 
characterize  the  site  and  take  necessary 
action. 

Additional  recommendations  by 
ATSDR  include  conducting  a  door-to- 
door  well  survey  and  well  sampling  to 
determine  the  extent  and  level  of  any 
groundwater  contamination.  ATSDR 
also  suggests  restricting  digging  into 
contaminated  subsurface  soil  to  prevent 
human  contact  with  contaminated  soils 
and  rt  leased  cyanide  gas. 

EPA's  assessment  is  that  the  site  poses 
a  significant  threat  to  human  health  and 
anticipates  that  it  will  be  more  cost- 
effective  to  use  remedial  authority  than 
to  use  removal  authority  to  respond  to 
the  site  considering  the  costs  and  time 
involved  in  an  extensive  groundwater 
study  and  potential  groundwater 
remediation.  This  finding  is  set  out  in 
a  memorandum  dated  August  30, 1993, 
from  William  E.  Muno,  Region  5  Waste 
Management  Division  Director,  to  Larry 
Reed,  Hazardous  Site  Evaluation 
Division  Director.  This  memorandum 
and  the  ATSDR  advisory  are  available  in 
the  Superfund  docket  for  this  proposed 
rule.  Based  on  this  information,  and  the 
references  in  support  of  proposal.  EPA 
believes  that  the  Lower  Ecorse  Creek 
Dump  site  is  appropriate  for  the  NPL 
pursuant  to  40  CFR  300.425(c)(3). 

Tennessee  Products 

The  Tennessee  Products  site,  is  an 
aggregation  of  Southern  Coke 
Corporation  (Southern  Coke), 
Chattanooga  Creek  Tar  Deposit  Site  and 
Hamill  Road  Dump  No.  2.  The  site  is 


located  in  a  heavily  populated,  low- 
income,  urban  and  industrial  area  in  the 
Chattanooga  Creek  (the  creek)  basin  in 
Chattanooga.  Hamilton  County. 
Termessee.  The  site  consists  otthe 
former  Tennessee  Products  e^e  plant 
and  its  associated  uncontrolled  coal-tar 
dumping  grounds  in  Chattanooga  Creek 
and  its  floodplain.  Uncontrolled 
dumping  of  coal-tar  wastes  has 
contaminated  the  facility,  groundwater 
resources  underlying  the  facility,  and 
surface  water  resources  dowmstream  of 
the  facility  including  wetlands  and 
fisheries. 

The  former  Tennessee  Products  coke 
plant  (a.k.a.  Southern  Coke)  is  located  at 
4800  Central  Avenue,  south  of  Hamill/ 
Hooker  Road  and  approximately  one 
mile  west  of  the  creek.  The  coal-tar 
wastes  are  located  along  an  approximate 
2.5  mile  section  of  the  creek  extending 
from  just  upstream  of  Hamill  Road 
bridge  to  the  creek's  confluence  with 
Dobbs  Branch.  The  coal-tar  deposits  are 
the  result  of  dumping  coal-tar  wastes 
directly  into  the  creek  and  onto  the 
floodplain  within  the  immediate 
vicinity  of  the  creek  channel.  The 
largest  coal-tar  deposits  have  been 
found  in  the  creek  bed  and  along  its 
banks  within  a  1  mile  segment  of  the 
creek  between  Hamill  Road  and  38th 
Street.  Analyses  for  polynuclear 
aromatic  hydrocarbons  (PAHs)  as  well 
as  visual  inspection  of  sediment  cores 
confirm  that  coal-tar  has  heavily 
contaminated  this  segment  of  the  creek 
plus  an  additional  1.5  rtiiles  offtie  creek 
downstream  from  this  segmeM. 

ATSDR  issued  a  Public  Health 
Advisory  for  the  Tennessee  Products 
Site  on  August  20,  1993,  based  on  the 
chemical  and  physical  hazard  presented 
by  the  coal-tar  deposits  at  the  site.  The 
Advisory  recommends  the  following 
actions: 

(1)  Dissociate  residents  from  the  coal- 
tar  deposits; 

(2)  Continue  site  characterization  to 
address  the  potential  for  migration  of 
contaminants; 

(3)  Consider  the  Tennessee  Products 
Site  for  inclusion  oo  the  NPL; 

(4)  As  appropriate,  consider  other 
coal-tar  contaminated  sites  along  the 
creek  for  inclusion  on  the  NPL. 

Studies  have  been  conducted  on 
Chattanooga  Creek  on  several  occasions 
by  EPA  and  other  agencies  since  1973. 
Several  of  these  studies  indicate  that 
coal-tar  constituents  have  contaminated 
the  creek  and  its  sediments.  The  latest 
of  these  studies,  conducted  in  1992  by 
EPA,  has  revealed  the  extent  of  the  coal- 
tar  dumping  along  the  creek.  This  new 
information,  in  combination  with 
historical  file  information,  supports  the 
aggregation  of  the  above  mentioned     ^ 


sites.  The  aggregation  criteria  is 
discussed  in  a  memo  to  the  file,  from 
Loften  Carr.  Site  Assessment  Manager,  r. 
EPA  Region  4.  dated  June  8. 1993. 
which  is  included  in  the  nomination 
package. 

Historical  sampling  and  aerial 
photographic  evidence  indicate  that  the 
tar  was  dumped  into  the  creek,  on  the 
banks  and  in  areas  near  the  creek  over 
several  years  during  the  1940s  and 
1950s.  During  Worid  War  U.  the  U.S. 
Government  purchased  the  Tennessee 
Products  facility  and  operated  it  for  the 
war  effort.  The  facility  was  sold  back  to 
the  company  after  the  end  of  the  war. 
Due  to  increased  coke  production 
during  the  war,  a  substantial  increase  in 
waste  generated  by  Tennessee  Products 
may  have  strained  waste  handling 
procedures  practiced  by  Tennessee 
Products  before  1941.  Documentation  of 
the  disposal  practices  of  Tennessee  .^ 
Products  during  this  time  period  is  not 
available;  however.  Tennessee  Products 
maintained  a  private  sewer  line  whiqh     / 
discharged  directly  into  the  creek. 

EPA's  assessment  is  that  the  site  poses 
a  significant  threat  to  human  health  and 
anticipates  that  it  will  be  more  cost-  ( 

effective  to  use  remedial  authority  than 
to  use  removal  authority  to  respond  to 
the  site.  This  finding  is'set  out  in  a 
memorandum  dated  August  17. 1993. 
from  Joseph  R.  Franzmathes,  Region  4 
Waste  Management  Division  Director,  to 
Larry  Reed.  Hazordous  Site  Evaluation 
Division  Dirertor.  This  memorandum 
and  the  ATSDR  advisory  are  available  in 
the  Superfund  docket  for  this  proposed 
rule.  Based  on  this  information,  and  the 
refertnces  in  support  of  proposal.  EPA 
believes  that  the  Tennessee  Products 
site  is  appropriate  for  the  NPL  pursuant 
to  40  (.FR  300. 425(c)(3), 

Nofne  Change 

EPA  is  proposing  to  change  the  name 
of  the  Schofiftid  Barracks  site  in  Oahu. 
Hawaii,  to  Sthofield  Barracks/Wheeler 
Army  Airfield.  EPA  believes  the  name 
change  more  accurately  reflects  the  site. 

IV.  Regulatory  Impact  Analysis 

Executive  Order  12866 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866  (58  FR  51735.  October  4, 
1993)  and  Executive  Ci  ^>-r  12580  (52  FR 
2923.  January  29.  1987).  No  changes 
were  made  in  response  to  OMB.  '^ 

V.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  198f 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
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significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  to  revise  the 
NCP,  it  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above, 
proposing  sites  to  the  NPL  does  not  in 
itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  proposed  inclusion  on 


the  NPL  could  increase  the  likelihood  of 
adverse  impacts  on  responsible  parties 
(in  the  form  of  cleanup  costs),  but  at  this 
time  EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However.  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 


cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  the  firm's 
contribution  to  the  problem,  but  also  its 
ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  this  proposed  regulation  does 
not  require  a  regulatory  fiexibility 
analysis. 


National  Priorities  List— Proposed  Rule  No.  16— General  Superfuno  Section 

(Number  of  Sites  Proposed  to  General  Superfurxl  Section:  16] 


State 


Site  name 


City/county 


NPLGn 


CA 

CT 

FL 

lA 

KS 

LA 

Ml 

NY 

PA 

TN 

TN 

UT 

UT 

UT 

VI 

WA 


Frontief  Fertilizer  „. 

Raymark  IrxJustries,  Irw  

Chevron  Ctiemlcal  Co.  (Orttx)  Division) , 

Mason  City  CoaJ  Gasification  Plant  

Chemical  Commoditjes  Inc  »..._ 

Lincoln  Creosote  ~ 

Lower  Ecorse  Creek  Dump 

GCL  Tie  and  Treabng  Inc  - ».. 

East  Tenth  Street 

Chemet  Co 

Tennessee  Products  

Kennecott  (f^orth  Zone)  

Kennecott  (South  Zone)  . 

Murray  Smelter 

Island  Chemical  CorpTVirgin  Islands  Chemical  Corp 
Boomsnub/Airco  


Davis  

Stratford 

Orlando 

Mason  City  

Olathe 

Bossier  City 

Wyandotte  

Village  of  Sidney 

Marcus  Hook 

Moscow 

Chattanooga 

Magna  

Copperton  

Murray  City 

St.  Croix  

Vancouver  


14 

NA 

4/5 

1 

4/5 

17 

NA 

5 

4 

4/5 

NA 

2 

2 

1 

4/5 

NA 


>  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  50  on  the  final  NPL 

National  Priorities  List— Proposed  Rule  No.  16— Federal  Facilities  Section 

(Number  of  Sites  Proposed  to  Federal  Facilities  Section:  1 0] 


State 


Site  name 


City/county 


NPLGri 


CA 

FL 

HI 

MD 

Ml 

OH 

OH 

PA 

VA 

WA 


Laboratory  for  Energy-Related  Health  Research/OW  Campus  Landfill  (USDOE) 

Whiting  Field  Naval  Air  Station  

Naval  Corrputer  and  Telecommunications  Area  Master  Station  Eastern  Pacific 

Patuxent  Naval  Air  Station 

Wurtsmith  Air  Force  Base 

Air  Force  Plant  85  .7 

Rickenbacker  Air  National  Guard  Base  

Navy  Ships  Parts  Control  Center 

Fort  Eustis  (US  Army)  

Old  Navy  Dump/Manchester  Laboratory  (USEPA/NOAA) 


Davis  

4/5 

Milton 

4/5 

Oahu 

4/5 

SL  Mary's  Co  

4/5 

Iosco  County  

4/5 

Columbus  

4/5 

Lockt)oume _. 

4/5 

Mechanlcsburg 

4/5 

Newport  News 

4/5 

Kitsap  County 

4/5 

1  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  50  on  the  final  NPL 


List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations,  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 


Authority:  42  U.S.C.  9605;  42  U.S.C  9620; 
33  U.S.C  1321(c)(2);  E.O.  11735,  3  CFR, 
1971-1975  Comp.,  p.  793;  E.O.  12580.  3  CFR. 
1987Comp..p.  193. 


Dated:  January  11, 1994. 
Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Doc.  94-1146  Filed  1-14-94;  8:45  am) 
BILUNO  CODE  66«0-S0-P 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guaxl 

46  CFR  Parts  25  and  160 
[CGO  78-174] 
RIN2115-AA29 

Hybrid  PFD's;  EstabHshmentof 
Approval  Requirements 

AGENCY:  Coast  Guard,  DOT. 
ACDON:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  On  August  22. 1985  the  Coast 
Guard  published  an  interim  6na]  rule 
(IFR)  in  the  Federal  Register  (50  PR 
33923)  which  established  structural  and 
performance  standards  and  procedutres 
for  approval  of  hybrid  inflatable 
personal  flotation  devices  (PFD).  This 
IFR  allowed  the  approval  of  several 
hybrid  PFD's  but  not  enough  devices 
were  made  and  sold  to  make  a 
significant  difference  in  the  number  of 
lives  saved  by  this  superior  performing 
and  more  comfortable  PFD.  The  changes 
proposed  are  designed  to  make  hybrid 
PFD's  more  affordable  and  attractive  to 
recreational  boaters.  The  changes 
include  lowering  manufacturing  costs 
by  reducing  the  amount  of  repetitive 
testing  required.  Increases  in  buoyancy 
are  proposed  to  compensate  for 
removing  of  the  Type  V  criteria  of  being 
"REQUIRED  TO  BE  WORN"  to  allow 
approval  of  hybrids  a  Type  1, 11,  and  HI. 
Types  I,  n.  and  HI  are  proposed  in 
addition  to  the  existing  Type  V  category. 
This  SNPRM  also  proposes  approval  of 
hybrids  for  youths  and  small  children. 
These  proposals  are  in  hopes  that 
hybrid  PFD's  will  be  raor«  widely  used 
and  potentially  save  more  lives. 
DATES:  Comments  must  be  received  on 
or  before  April  18, 1994. 

ADDRESSES:  (a)  Comments  may  be 
mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/3406) 
(CGD  78-174),  U.S.  Coast  Guard,  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001 ,  or  may  be  delivered  to 
ro<Hn  3406  at  the  above  address  between 
the  hours  of  8  a.m.  and  4  p.m.  Monday 
through  Friday.  The  telephone  number 
is  (202)  267-1477  for  further 
informatioa  about  submitting 
comments.  The  Execi^ve  Secretary 
maintains  the  public  docket  for  this 
rulemaking.  CoinmcDts  will  become  part 
of  this  docket  acd  will  be  available  for 
inspection  or  copying  a!  room  3406, 
U.S.  Coast  Guard  Headquarters, 
(b)  Copies  of  the  Coast  Guard 
Auxiliary  Study,  "Inflatable  Persooal 
Flotation  Device  Study,"  discussed  in 
this  document  are  available  from  the 


National  Tedmica)  hiformation  Service, 
Springfield,  VA  22151  by  referring  to 
the  publication  number.  The 
publication  number  for  Report  No.  CG- 
M-5-ei  is  AD  A107941. 

(c)  Copies  of  The  Boat/U.S. 
Foxmdation  for  Boating  Safety  stndy, 
"Inflatable  Personal  Fetation  Device 
Study:  An  Examination  of  Inflatable 
PFD  Performance  and  Reliability  in 
Public  Use"  dated  March  11, 1993,  can 
be  obtained  at  the  address  mentioned 
under  FOR  FURTHER  MFORWATION 
CONTACT  in  this  section. 

(d)UL  Standard  1517  may  be    . 
obtained  from  Underwriters 
Laboratories,  Publications  Stock,  333 
Pfingsten  Road,  Northbrook,  IL  60062. 
FOR  FOfTTHER  INFORMATION  CONTACT: 
Mr.  Samuel  E.  Wehr  m  Lieutenant 
Junior  Grade  Roger  A.  Smith,  Office  of 
Marine  Safety,  Security,  and 
Envircr-mental  Protection,  Attn:  G- 
MVI-3/14,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  (202)  267- 
1444. 

SUPPLEMENTARY  INFORMA.TION: 
Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  supplemental  notice 
of  proposed  rulemaking  (SNPRM)  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  SNPRM 
(CGD78-174)  and  the  specific  section  or 
paragraph  of  this  proposal  to  which 
each  comment  applies,  and  give  reasons 
for  each  comment  Persona  wanting 
acknowledgment  of  receipt  of  coounents 
should  enclose  a  stamped  self- 
adddressed  postcard  or  enveiope. 

The  Coast  Guard  will  consider  all 
written  comments  received  during  the 
comment  period.  It  may  change  this 
proposal  in  view  of  the  comments. 

Public  Hearing 

The  Coast  Guard  plans  no  pubUc 
hearing.  Persons  may  request  a  pubhc 
hearing  by  writing  to  the  Marina  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  mlemakiag.  the  Coast  Guard 
will  hold  a  pubhc  hearing  at  a  time  and 
place  announced  by  a  later  notica  in  die 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  an  Ur.  Samu^ 
E.  Webs  Old  Lieutenant  Jteiior  Grade 
Roger  A.  Smith,  Office  of  Marine  Safiety, 
Seciuity,  and  Environmental  Protection, 
and  LT  Ralph  L.  Hetzel,  Office  of  Chief 
CouDseL 


Background  and  Purpose 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  May  29, 1985  (50  FR  21878). 
Corrections  to  the  NPRM  were 
published  in  the  Federal  Register  ol 
June  18, 1985  (50  FR  25274).  The 
comment  period  on  that  proposal  ended 
on  July  15, 1985. 

The  NPRM  proposed  requirements  for 
both  hybrid  PFD's  and  inflatable 
life  jackets.  An  interim  final  rule 
promulgating  hjrbrid  PFD  requirements 
was  published  in  the  Federal  Register 
on  August  22, 1985  (50  FR  33923). 
Corrections  to  this  rule  were  publirited 
on  February  4. 1986  (51  FR  4349). 
Comments  that  addressed  concerns 
relating  to  the  hybrid  PFD  requirements 
were  analyzed  and  discussed  in  the 
August  22,  1985  publication. 

Proposed  Amendoients 

This  notice  proposes  changes  to  the 
requirements  for  approving  hybrid 
inHatable  PFD's  and  for  the  carriage  of 
hybrid  PFD's  on  commercial  vess^s. 
The  requirements  are  self-explanatory 
and  have  been  included  in  a  list  which 
cites  each  specific  section  number  for 
ease  of  presentation. 

If  adopted,  the  changes  proposed  by 
this  SNPRM  may  be  incorporated  by 
reference  in  the  regulation  by  citing  an 
updated  revision  to  Underwriters 
Laboratories  Standard  1517,  Hybrid 
Personal  Flotation  Devices. 

Discussion  of  Proposed  Revisions 

General.  Primarily  these  revisions  are 
based  on  the  U.S.  Coast  Guard's 
experience  in  evaluating  for  approval 
fotir  models  of  hybrids  by  four  dinerent 
manufacturers.  Also  considered  are  the 
discussions  and  Comments  at  the  1991 
and  1992  meetings  of  the  Industry 
Advisory  Council  (lAC)  of  Underwritera 
Laboratories  (UL)  and  the  November  11, 
1991  National  Boating  Safety  Advisory 
Council  (NBSAC). 

This  SNPRM  proposes  approval  of 
hybrid  inflatable  PFD's  for  youths  and 
small  children.  The  rule  changes  would 
allow  approval  of  recreational  hybrid 
inflatable  PFD's  for  weight  ranges  down 
to  14  kg  (30  lb)  and  commercial  hybrid 
inflatable  PFDs's  for  persons  weighing 
over  23  kg  (50  lb).  It  is  the  Coast  Guard^s 
position  that  the  required  amount  of 
inherent  buoyancy  and  provision  for 
automatic  inflation  meoianisms  on  aU 
hybrids  for  small  children,  between  14- 
23  kg  (30-50  lb),  justifies  approval  of 
hybrids  in  these  weight  ranges. 

If  the  requirements  in  the  SNPRM  are 
adopted  hybrid  PFD's  will  be  approved 
in  ten  recreational  and  four  commercial 
Type  and  sizo  categories.  Several  tables 
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have  been  added  to  improve 
understanding  of  the  various  categories. 
Comments  are  requested  on  the  clarity 
and  reader  comprehensibility  of  the 
proposed  requirements  for  the  various 
Types  in  this  format. 

The  comments/revisions  are  divided 
into  seven  areas  as  follows: 

Proposed  Changes 

— Changes  to  make  use  of  hybrids  more 

attractive. 
— Changes  to  decrease  repetitive  testing. 
^<Ihanges  to  improve  reliability. 
— Changes  made  for  clarification. 
— Reorganization. 
—Changes  to  46  CFR  subpart  25.25  Life 

Preservers  and  Other  Lifesaving 

Equipment. 
— Changes  to  make  editorial  corrections. 

Changes  To  Make  Use  of  Hybrids  More 
Attractive 

A  number  of  changes  are  proposed  to 
make  hybrid  inflatable  PFD's  more 
attractive  to  recreational  boaters  and 
manufacturers.  The  intent  of  the  interim 
final  rule  was  to  provide  regulations 
which  ensure  introduction  of  hybrid 
PFD's  with  little  or  no  increased  risk 
due  to  failure  of  the  inflation  system. 
When  placed  into  practice  the  rules 
proved  too  burdensome  to  attract  many 
recreational  boaters  to  buy  the  PFD's 
and  for  manufacturers  to  produce  them. 
As  a  result  production  and  use  of  hybrid 
PFD's  is  very  limited.  To  date  two 
manufacturers  have  actually  obtained 
approval,  another  is  pending  approval, 
and  only  one  is  ciurently  prtj^Uicing. 
Demand  from  consumers  for  hybrid 
PFD's  has  been  minimal.  A  market 
analysis  to  determine  what  advantages 
or  disadvantages  consumers  nipy  see  in 
hybird  PFD's  has  not  been  conducted. 
Information  which  may  provide  insight 
into  this  specific  area  of  concern  is 
solicited  by  the  Coast  Guard  and 
comments  from  interested  p)arties  are 
encouraged. 

The  Coast  Guard's  efforts  to  encourage 
production  and  use  of  hybrid  PFD's  is 
based  upon  comments  obtained  from 
the  manufacturers  of  hybrid  PFD's 
during  the  1991  and  1992  Underwriters 
Laboratories  Industry  Advisory  Council 
and  1991  National  Boating  Safety 
Advisory  Council.  In  this  light,  the 
Coast  Guard  proposes  to  change  the 
following  sections  to  make  hybrids  more 
appealing  to  boaters  and  to  reduce  the 
regulatory  burden  placed  upon 
manufacturers: 

Section  160.077-1     Scope 

(b)  Discussions  at  the  1991 
Underwriters  Laboratory  Industry 
Advisory  Conference  indicated  that 
consumers  are  discouraged  from 


purchasing  hybrid  PFD's  because  the 
REQUIRED  TO  BE  WORN  limitation 
causes  legal  questions  in  the  users  mind 
and  leaves  little  flexibility  in  use  of  the 
devices.  Also,  in  May  1992  NBSAC 
recommended  carriage  of  hybrid  PFD's 
be  allowed  without  being  "REQUIRED 
TO  BE  WORN."  To  encourage 
consumers  to  purchase — and  ultimately 
wear — hybrid  PFD's  the  Scope  will  be 
revised  to  indicate  that  hybrid  PFD's 
approved  as  Type  1, 11.  or  ID  devices  do 
not  have  the  restriction  of  being 
REQUIRED  TO  BE  WORN. 

(d)  Under  the  interim  final  rule  a 
hybrid  PFD  is  approved  only  for  adults. 
The  Coast  Guard  proposed  to  amend 
this  paragraph  to  include  hybrid 
inflatable  PFD's  for  small  children 
weighing  14-23  kg  (30-50  lb),  and  for 
youths  weighing  23-40  kg  (50-90  lb). 
Current  regulations  require  hybrid 
PFD's  with  Type  I  and  II  performance  to 
have  automatic  inflation  mechanisms. 
Hybrid  PFD's  for  use  by  small  children 
weighing  14-23  kg  (30-50  lb)  would  be 
approved  a  Type  I  or  11  only.  Hybrid 
PFD's  approved  for  use  by  youths  would 
be  aprpoved  as  Types  I,  II.  Ill,  and  V. 
Hybrid  PFD's  for  infants,  persons 
weighing  less  than  14  kg  are  not 
proposed. 

Section  160.077-3    Definitions 

(j)  The  USCG  is  proposing  adoption  of 
standards  for  approval  of  hybrid 
inflatable  PFD's  for  youths,  weighing 
23-40  kg  (50-90  lb),  and  small  children, 
weighing  14-23  kg  (30-50  lb).  Under  the 
proposal  this  paragraph  will  be  revised 
to  redefine  "Reference  Vest"  to  include 
models  CKM-1,  child  medium;  and 
model  CKS-2,  child  small,  meeting 
subpart  160.047  of  this  chapter. 

Section  160.077-5    Required  to  be 
Worn 

(c)(1)  Recreational  hybrid  PFD's 
approved  as  Type  I,  II,  or  III  will  meet 
carriage  requirements  without  being 
worn.  Therefore,  this  paragraph  will  be 
changed  to  indicate  that  only  Type  V 
recreational  hybrid  PFD's  are 
"REQUIRED  TO  BE  WORN." 

(c)(2)  Commercial  hybrid  PFD*^s 
approved  as  typ)e  I  will  meet  carriage 
requirements  without  being  worn. 
Therefore,  this  paragraph  will  be 
changed  to  indicate  that  only  Type  V 
commercial  hybrid  PFD's  are 
"REQUIRED  TO  BE  WORN." 

Section  160.077-7    Type 

(a)  Type  1. 11,  or  III  hybrid  PFD's  will 
not  be  bound  to  Type  V  restrictions.  In 
keeping  with  the  change  to  §  160.077- 
1(b)  and  (d)  this  paragraph  will  be 
revised  to  indicate  that  hybrid  PFD's 
may  be  approved  as  Types  1. 11.  m.  or 
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for  persons  in  various  weight  ranges 
over  23  kg  (50  lb.)  and  as  Types  I  and 
II  for  persons  weighing  14-23  kg  (30-50 
lb).  Type  V  is  not  a  performance  Type. 
Type  V  approval  means  the  device  is 
limited  to  special  uses  or  conditions. 
Type  V  hybrid  PFD's  are  "REQUIRED 
TO  BE  WORN"  because  they  have 
reduced  inherent  buoyancy.  Type  V 
hybrid  PFD's  will  be  required  to  have 
Type  I,  II,  or  HI  performance  when 
inflated. 

(b)  The  proposed  change  to  hybrid 
PFD  Types  approved,  discussed  in 
§  160.077-7(a)  of  this  section,  authorizes 
hybrid  PFD's  to  be  approved  as  Type  I, 
II,  III,  or  V  for  persons  weighing  over  23 
kg  (50  lb)  and  Types  I  and  II  for  persons 
weighing  14-23  kg  (30-50  lb).  To  be 
consistent  with  that  change,  this 
paragraph  will  be  revised  to  indicate 
that  hybrid  PFD's  must  have  at  least 
Type  I.  n.  or  III  performance. 

Section  160.077-13    Materials- 
Commercial  Hybrid  PFD 

(d)  Current  commercial  equipment 
regulations  only  require  vessels  in 
certain  operations  to  carry  PFD's  with 
approved  PFD  lights.  Because  PFD 
lights  are  not  required  for  all 
commercial  vessels  the  requirement  that 
commercial  hybrid  PFD's  be  provided 
with  a  light  will  be  deleted. 

Section  160.077-15    Construction  and 
Performance — Recreational  Hybrid  PFD 

(b)(13)  A  proposed  requirement  will 
be  added  to  provide  Type  I  recreational 
hybrid  PFD's  with  a  PFD  light 
attachment.  This  requirement  is 
intended  to  provide  vessel  operators 
with  an  option  to  attach  a  PFD  light, 
while  avoiding  damage  to  the  inflation 
chamber  due  to  improper  light 
attachment. 

Section  160.077-17    Additional 
Requirements 

(b)(4)  There  have  been  no  field 
complaints  concerning  failure  of  the    ■ 
inflation  chamber  on  hybrid  inflatable 
PFD's.  Studies  conducted  by  the  USCG 
Auxiliary  (INFLATABLE  PERSONAL 
FLOTATION  DEVICE  STUDY,  Report 
No.  CG-M-5-81)  and  The  Boat/U.S. 
Foundation  for  Boating  Safety 
("INFLATABLE  PERSONAL 
FLOTATION  DEVICE  STUDY:  An 
Examination  of  Inflatable  PFD 
Performance  and  Reliability  in  Public 
Use"  dated  March  11, 1993)  have 
provided  additional  information  on 
fully  inflatable  PFD's  which  leads  the 
USCG  to  conclude  that  one  inflation 
chamber  can  provide  reliability 
equivalent  to  dual  chambers  in  hybrid 
PFD's.  Therefore,  the  required  number 
of  inflation  chambers  on  commercial 
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hybrid  PFD's  has  been  reduced  from 
♦wo  to  one.  However,  if  the  device  is 
marked  as  a  "lifejacket"  meetiag  the 
Safety  of  Lifia  at  Sea  (SOLAS) 
requirements,  two  inflation  chambers 
must  still  be  provided. 

(b)C8)  Adults  have  a  wide  range  of 
chest  sizes.  To  provide  all  passengers 
with  a  suitable  size  PFD.  the  Coast 
Guard  proposes  to  add  a  requirement 
that  adult  commercial  hybrid  PFD's  to 
be  universally  sized. 

(b)C9)  Operators  of  commercial  vessels 
may  be  required  to  have  PFD's  with 
approved  PFD  lights  attached.  The 
USCG  proposes  to  drop  the  requirement 
for  commercial  hybrid  PFD's  to  be 
provided  with  an  approved  PFD  light  at 
time  of  manufacture  as  discussed  in 
§  160.077-1 3(d).  Instead,  a  requirement 
will  be  added  to  provide  all  comme 
hybrid  PFD's  with  a  PFD  light      ^ 
attachment  at  time  of  manufactilra.'This^ 
change  is  intended  to  provide  ves 
operators  with  an  option  to  attach  a  PFD 
light,  relieve  manufacturers  of  this 
requirement,  and  avoid  f>otentiaI 
damage  to  the  inflation  chamber  due  to 
improper  light  attachment  in  the  field. 

Section  160.077-23    Over-pressure 

(h)(4)  The  inflation  chambers  on 
hybrid  PFD's  sometimes  fail  to  hold  the 
required  pressure  during  the  over- 
pressure test  although  they  remain 
serviceable.  The  loss  of  pressure  is  often 
attributed  to  the  stretching  of  the 
inflation  chambez  material,  thus 
increasing  the  volume  of  the  chamber 
and  reducing  the  static  pressure  reading. 
This  paragraph  revision  is  proposed  to 
allow  prestressing  of  the  inflation 
chamber. 

Section  1 60.077-23    Air  Retention 

{h)(5)  For  the  same  reasons  discussed 
in  the  peragrapth  covering  §  16a077- 
23(h)(4)  above,  the  Coast  Guard 
proposes  revision  of  this  paragraph  to 
allow  prestressing  of  the  inflation 
chamber  prior  to  the  Air  Retenfion  test. 

Section  160.077-23    Disposition  of 
PFD's  Rejected  in  Testing  or  Inspections 

(k)(l)  The  paragraph  will  be  changed 
to  indicate  that  an  authorized 
represtotative  of  the  Commandant  may 
also  ali^w  reworking  of  the  lot  to  correct 
the  defeict  in  a  rejected  PFD  lot  In 
addition,  this  paragraph  will  be  revised 
to  delete  the  te.xt  "(G-MVl-S)"  in 
response  to  the  change  in  definition  of 
"Commandant."  discussed  in 
§  160.077-3(a)  under  "Changes  to  make 
editorial  corrections. " 

(k)(2)  The  paragraph  will  be  changed 
to  indicate  that  an  authorized 
representative  of  the  Commandant  may 
allow  reexamination  or  reinspection  of 


any  PFD  rejected  in  a  final  lot 
examination  or  inspectiea.  In  addition, 
this  paragraph  is  to  be  revised  to  delete 
the  text  ■'(G-MVI-3)"  in  response  to  the 
change  in  definition  of  "Commandant," 
discussed  in  §  160.077-3(a}  under 
"Changes  to  make  editorial 
corrections. " 

Section  160.077-27    Pamphlet 

(a)  through  (f)  In  keeping  with 
§  160.077-7{a).  Type  1.  U.  and  HI  hybrid 
PFDs  will  not  have  the  approval 
limitatioris  of  a  Type  V  hybrid  PFD.  In 
consideration  of  this  change,  a 
requiremenj  will  be  added  for  a 
differenrpSmphlet  for  each  hybrid  PED 
Type.  The  jjroposed  method  of  change 
is  to  adopt  revisions  to  Underwriters 
Laboratories  ''Standard  for  Saftsty".  UL 
1517,  section  39,  "Enformation 
Pamphlet,"  if  the  necessary  revtsions 

jmade  in  a tin»eiy  manner.  In  this 
SNPRMTOm^text  of  the  proposed 
changes  b  pubtUbed  in  its  entirety 
where  the  currenKpit  of  UL  1517  is  not 
applicable  to  Type  tS}  and  III  hybrids. 
Text  in  this  SNPRM  wouki  be  used  in 
the  final  rule  if  UL  1517  is  r»ot  revised 
at  that  time. 

Section  160.077-29    Manual  Contents   ' 

(h)  through  (e)  It  is  anticipated  that 
the  designs  for  Type  L  D.  M.  or  V 
Recreational  hybrid  PFDs  will  be 
different.  Therefore,  paragraph  (b)  will 
be  revised  and  several  new  paragraphs 
added  to  require  that  each  Tv-pe  I,  U,  III, 
or  V  Recreational  Hybrid  PFD  be 
provided  with  an  owner's  manual 
appropriate  to  that  type  PFD.  The 
pro]x>sed  method  of  change  is  to  adopt 
revisions  to  Undenvriters  Laboratories 
"Standards  for  Safety",  UL  151 7,  section 
40.  "Owners  Manual,"  if  the  necessary 
revisions  can  be  made  in  a  timely 
manner,  bi  this  SNPRM,  the  test  of  the 
proposed  changes  is  pubUshed  in  its 
entirety  where  the  current  text  of  UL 
1517  is  not  applicable  to  Type  I,  U.  and 
in  hybrids.  Text  of  this  SNPRM  would 
be  u,sed  in  the  final  rule  if  UL  1517  is 
not  revised  at  that  time.  Former 
paragraph  (c)  is  redesignated  (f),  which 
is  disciYSsed  later  in  this  preamble.  The 
new  paragraph  (c)  addresses  the  maEnual 
for  Type  I,  U,  or  III  recreational  hybrids 
PFDs  which  do  not  have  to  be  worn  to 
meet  carriage  requirements.  The 
reqiiirements  for  Type  V  recreational 
hybrid  PFD  owner's  manual  remains  the 
same  but  is  moved  to  paragraph  (d).  The 
requirements  of  former  peragraph  (b)(2) 
are  now  in  paragraph  [e}. 

Section  160.077-29     Commercial 
Hybrid  PFD 

(cK2)  This  paragraph  wiU  be  changed 
to  indicate  that  commercial  hybrid  PFDs 


approved  as  a  "Work  Vest  OnJy"  or 
Type  I  PFD  must  contain  the 
information  required  by  the  Approval 
Certificate  or  in  paragraph  (bKl)  of  rt*i« 
section. 


Section  160.077-30 
Components 


Spare  Operating 


(a)  The  changes  to  the  Scope. 
§  160.077-l(b)  allow  hybrid  PFDs  to  be 
approved  as  Type  I,  U.  ID.  or  V.  In 
response  to  the  changes  in  the  Scope 
this  paragraph  will  be  aniended  to 
require  all  Types  of  hybrid  PFDs  to  be 
provided  with  spare  operating 
components  at  the  time  of  sale. 

(a)(1)  There  has  been  some  confusioa 

concerning  the  nurnber  of  inflatioa 
medium  cartridges  which  should  be 
provided  with  the  hybrid  PFD  at  the 
time  of  sale.  This  paragraph  has  been 
changed  fo  indicate  that  when  hybrid 
PFD's  with  a  manual  or  automatic 
infiation  mechanism  are  provided  v\Tth 
one  inflation  medium  cartridge  loaded 
into  the  inflation  mechanism  only  two 
spare  cartridges  need  to  be  included. 
When  hybrid  PFD's  are  sold  without  an 
inflation  medium  cartridge  loaded  into 
the  inflation  mechanism  they  must  be 
provided  with  at  least  three  cartridges. 

This  paragraph  will  also  be 
renumbered  to  be  consistent  with 
standard  Code  of  Federal  Regubtkiris 
(CFR)  format. 

(a)(2)  Another  area  of 
misunderstanding  has  been  the  number 
of  water  sensitive  elements  to  be 
provided  at  the  time' of  sale.  To  clarify 
the  required  number  of  water  seii.sitive 
elements  to  be  provided  the  paragraph 
has  been  changed.  When  hybrid  PFD's 
with  an  automatic  inflation  mechanism 
are  provided  with  one  water  sensitive 
element  loaded  into  the  inflation 
mechanism  only  two  spare  water 
sensitive  elements  need  to  be  prwvidwd. 
When  hybrid  PFDs  are  soW  without  a 
water  sensitive  element  loaded  into  the 
inflation  mechanism  they  must  be 
provided  with  at  least  three  water 
sensitive  elements. 

This  paragraph  will  also  be 
renumbered  to  be  consistent  with 
standard  CFR  fonnat. 


Section  160.077-31 
Hybrid  PFD 


Recreational 


(c)  The  required  marking  text  for 
recreational  hybrid  PFD's  will  be 
changed  to  be  consistent  with  revisions 
to  Type,  discussed  under  §  160.07 7-7(a) 
of  this  section  and  buoyancy  changes, 
covered  under  "Changes  to  improve 
reliabihty".  §  160.077-19tb)(fi) 
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Section  160.077-31    Commercial 
Hybrid  PFD 

(d)  The  required  marking  text  for 
commercial  hybrid  PFD's  will  be 
changed  to  be  consistent  with  revisions 
to  Type,  discussed  under  "Changes  to 
make  use  of  hybrids  more  attractive", 
§  160.077-7(a)  and  buoyancy  changes, 
covered  under  "Changes  to  improve 
reliability".  §  160.077-21(c){3). 

Section  160.077-31    All  PFD's 

(e)(5)  The  requirement  for  marking 
generic  identification  of  the  inherently 
buoyant  material  is  of  little  value  to  the 
hybrid  PFD  user.  Therefore,  the  marking 
requirement  for  generic  identification  of 
the  inherently  buoyant  material  will  be 
deleted. 

Section  160.077-31    Foam 

(g)(1)  The  space  allotted  to  this 
paragraph  is  greater  than  the  importance 
of  the  information  provided.  The  text 
will  be  revised  to  better  balance  the 
information  provided  on  the  label  by 
shortening  the  marking  requirement  for 
flotation  material  buoyancy.  The 
statement  "As  explained  in  the  owner's 
manual,  test  at  least  once  annually  for 
buoyancy  loss."  is  proposed  to  follow 
the  minimum  buoyant  force  statement 
in  paragraph  (c)  or  (d)  of  this  section. 

Section  160.077-31     Type  Equivalence 

(h)  Because  hybrid  PFD's  marked  as 
Type  I,  n.  or  III  will  be  tested  as  such, 
the  Type  Equivalence  marking 
requirement  will  be  changed  to  be 
applicable  to  Type  V  hybrids  only. 

Section  160.077-31    Approved  Use 

(j)(l)  This  paragraph  will  be  amended 
to  show  that  Type  I  commercial  hybrid 
PFD's  meet  carriage  requirements 
without  restriction.  Type  V  commercial 
hybrid  PFD's  remain  "Required  to  Be 
Worn." 

(j)(4)  This  paragraph  will  be  added  to 
allow  manufacturers  the  option  of 
leaving  the  approved  use  unspecified  on 
the  label  if  authorized  to  do  so  by  the 
Commandant,  U.S.  Coast  Guard. 

Section  160.077-31    Size  Ranges 

(1)  This  paragraph  will  be  added  to 
specify  the  exact  text  to  be  used  when 
providing  PFD  size  information  on 
labels  for  approved  hybrid  PFD's. 

Section  160.077-33    Approval 
Procedures 

(a)(3)(vi)  The  proposed  changes  to  the 
Scope  and  Types  discussed  in 
§§160.077-l(d)  and  160.077-7(a)  of  this 
section,  authorize  hybrid  PFD's  to  be 
approved  in  various  Types  and  size 
ranges.  To  be  consistent  with  these 
changes,  this  paragraph  will  be  added  to 


require  manufacturers  to  provide  the 
size  range  of  the  intended  wearers  when, 
applying  for  USCG  approvaLof  a  hybrid 
PFD. 

Changes  To  Decrease  Repetitive  Testing 

Some  of  the  required  tests  are 
repetitive  and  increase  the  cost  of 
producing  hybrid  PFD's.  Elimination  of 
repetitious  testing  should  reduce 
manufacturing  costs  which  may  in  turn 
encourage  increased  production.  With 
the  intent  to  encourage  greater 
production  through  lower  production 
costs  the  following  changes  are 
proposed. 

Section  160.077-23    Manufacturer 

(b)(l)(i)  Situations  have  occurred 
where  extremely  small  lots  (less  than 
50)  of  hybrid  PFD's  have  been 
manufactured.  Requirements  for  testing 
each  lot  by  both  the  manufacturer  and 
laboratory  inspector  increase  the 
individual  cost  of  hybrid  PFD's 
produced  in  such  small  numbers. 
Reduction  of  repetitive  testing  is 
proposed  by  revising  this  paragraph  to 
combine  the  manufacturer's  and 
laboratory  inspector's  tests  when  five 
consecutive  lots  do  not  exceed  a  total  of 
250  devices.  This  revision  would  reduce 
repetitive  testing  and  decrease 
production  costs  without  compromising 
the  safety  of  approved  devices. 

Section  160.077-23    Independent 
Laboratory 

(b)(2)(ii)  Historically  the  number  of 
hybrid  PFD's  produced  has  been 
nominal.  In  some  calendar  quarters  very 
small  lots  have  been  produced.  The 
requirement  for  an  independent 
laboratory  inspection  every  quarter 
increases  production  costs  when  small 
lots  are  produced.  Reduction  of 
independent  laboratory  inspections  is 
proposed  by  changing  this  paragraph  to 
require  one  inspection  annually  when 
not  more  than  five  lots,  with  no  more 
than  1000  devices  per  lot,  are  produced 
per  calendar  year. 

(b)(2)(iv)  This  paragraph  will  be 
revised  to  show  reference  to  paragraph 
(b)(2)(v)  which  provides  an  exception  to 
the  number  of  required  records 
examinations,  and  test  performance 
observations  when  not  more  than  five 
lots  are  produced  during  any  calendar 
year. 

(b)(2)(v)  For  the  same  reasons  stated 
in  the  proposed  changes  to  paragraph 
(b)(2)(ii)  of  this  section,  this  paragraph 
will  be  added  to  clarify  that  the  number 
of  required  records  examinations  and 
test  performance  observations  will  be 
changed  to  one  annually  when  not  more 
than  five  lots  are  produced  per  calendar 
year. 


Section  160.077-23    Samples 

(d)(4)  As  per  the  reasons  stated  in 
proposed  changes  to  paragraph  (b)(2)(ii) 
of  this  section,  this  paragraph  will  be 
revised  to  indicate  that  when  the  total 
production  for  anyiive  consecutive  lots 
does  not  exceed  250,  the  manufacturer's 
and  inspector's  testing  and  inspection, 
can  be  combined. 

(d)(5)  Lots  containing  small  numbers 
of  hybrid  PFD's  are  often  produced. 
Requirements  for  individual  tests  and 
inspections  by  both  the  manufacturer 
and  the  independent  laboratory  increase 
production  costs  when  small  lots  are 
produced.  Reduction  of  repetitive  test 
and  inspections  is  proposed  by 
authorizing  the  manufacturer's  and 
inspector's  tests  to  be  run  on  the  same 
sample  at  the  same  time  when  the  total 
production  for  any  five  consecutive  lots 
does  not  exceed  250.TABLE  160.077- 
23B,  Inspector's  Sampling. 

Footnote  2.  Field  use  ot  hybrid  PFD's 
had  proven  the  devices  to  be  reliable 
and  there  have  been  no  complaints 
concerning  failures.  To  lower 
production  costs  the  frequency  of  this 
test  will  be  reduced  from  quarterly  to 
annually. 

Footnote  3.  There  have  been  no 
reports  of  the  required  marking 
becoming  illegible  on  hybrid  PFD's.  To 
reduce  production  costs  the  frequency 
of  this  test  will  be  reduced  from 
quarterly  to  two  annually. 

Section  160.077-23    Calibration 

(g)(2)  Manufacturers  have  not  exposed 
problems  during  equipment 
calibrations.  Because  equipment 
calibration  had  proven  reliable  the  Coast 
Guard  proposes  reducing  the  test 
equipmentyttW^ration  interval  to  once 
annually. 

Changes  To  Improve  Reliability 

Section  160.077-15    Construction  and 
Performance — Recreational  Hybrid  PFD 

(b)(14)  This  paragraph  will  be  added 
to  reaction  to  the  changes  to  the  Scope 
in  S  160.077-1  (b)  and  Type  discussed  in 
§  160.077-7,  under  Changes  to  make  use 
of  hybrids  more  attractive. "  To 
compensate  for  removing  the 
REQUIRED  TO  BE  WORN  statement  the 
Coast  Guard  is  proposing  to  add 
additional  inherent  buoyancy  for 
recreational  Type  I,  II,  and  III  hybrid 
PFD's.  Deliberations  from  the  1991  and 
1992  Underwriters  Laboratories 
Industry  Advisory  Council  meeting  and 
the  1991  National  Boating  Safety 
Advisory  Council  concerning  the 
amount  of  additional  buoyancy  to  add 
to  adult  hybrid  PFD's  were  considered. 
The  options  considered  and  discussed 
at  those  meetings  included  increasing 
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the  additional  buoyancy  to  40  N  (9  lb) 
or  45  N  (10  lb)  in  Type  V  hybrid  for 
adults,  weighing  over  40  kg  (90  lb).  The 
design  variations  of  either  are  not 
significant  in  affecting  wear  and 
comfort.  The  Coast  Guard  proposes  the 
45  N  (10  lb)  option  in  order  to  provide 
a  minimum  buoyancy  closer  to  the 
International  Standards  Organization 
(ISO)  proposed  minimum  standard  of 
SON. 

In  this  para^ph  the  Coast  Guard  is 
also  proposing  buoyancy  specifications 
for  recreational  hybrid  PFD's  for  persons 
weighing  14-23  kg  (30-50  lb)  and  23- 
40  kg  (50-90  lb).  The  USCG  is  not 
proposing  to  approve  recreationaf 
hybrid  inflatable  PFD's  for  infants, 
weighing  less  than  14  kg  (30  lb). 

In  adcGtion,  the  Coast  Guard  is 
proposing  to  increase  the  total  required 
buoyancy  when  inflated  for  Type  I 
recreational  hybrids  for  adults.  The  total 
buoyancy  will  be  increased  to  130  N  (30 
lb),  in  lieu  of  the  100  N  (22  lb)  inflated 
buoyancy  requirement  for  adult  Type  D, 
III,  or  V  hybrids.  This  proposal  is  based 
on  the  Coast  Guard's  determination  that 
this  buoyancy  is  the  minimum  amount 
necessary  to  provide  performance  as 
required  by  SOLAS  74/83.  Depending 
on  the  PFD's  design  buoyancy 
distribution,  more  buoyancy  may  be 
required.  Although  recreational  devices 
are  not  required  to  meet  the 
requirements  of  SOLAS  74/83,  the 
greater  performance  is  consistent  with 
the  Type  I  classification  and  can  be 
obtained  at  nominal  cost. 

Section  160.077-17    Construction  and 
Performance — Commercial  Hybrid  PFD 

\b)(10)  In  lieu  of  the  Type  V 
requirement,  the  Coast  Guard  proposes 
to  increase  the  minimum  inherent  and 
minimum  total  buoyancies  for  adult 
Type  I  commercial  hybrids.  This 
proposed  paragraph  revision  requires 
the  minimum  inherent  buoyancy  for 
adult  Type  I  commercial  hybrids  to  be 
70  N  (15.5  lb),  increased  from  45  N  (10 
lb).  The  Coast  Guard  proposes  to 
increase  the  amount  of  total  buoyancy 
for  commercial  Type  I  hybrids  to  130  N 
(30  lb)  in  lieu  of  the  100  N  (22  lb)  total 
buoyancy  requirement  for  Type  V 
hybrids. 

In  addition  the  Coast  Guard  proposes 
to  increase  the  required  inherent 
buoyancy  in  adult  type  V  commercial 
hybrid  inflatable  PFTD's.  To  compensate 
for  the  loss  of  an  extra  inflation 
chamber,  as  discussed  under  "Changes 
to  make  use  of  hybrids  more  attractive" 
%  160.077-1 7(b)(4),  the  minimum 
inherent  buoyancy  requirement  for 
adult  type  V  commercial  hybrid 
inflatable  PFD's  will  be  increased  from 
45  N  (10  lb)  to  60  N  (13  lb). 


Section  160.077-19    Buoyancy, 
Buoyancy  Distribution,  and  Inflation 
Medium  Retention  Test 

(b)(6)  As  discussed  under  the  Scope 
in  §  160.077-l(b),  in  "Changes  to  make 
hybrids  more  attractive"  it  is  proposed 
that  the  "Required  To  Be  Worn" 
statement  be  removed  from  Type  1, 11,  or 
in  hybrid  PFD's.  To  compensate  for 
removing  the  REQUIRED  TO  BE  WORN 
condition,  additional  inherent  buoyancy 
is  proposed  to  be  added  as  discussed  in 
§  160.077-15(b)(14)  which  will  be 
required  to  be  tested  for  by  this 
paragraph. 

Section  160.077-21     Buoyancy  and 
Inflation  Medium  Retention  Test 

(c)(3)  In  §  160.077-17  above,  the  Coast 
Guard  is  proposing  minimum 
buoyancies  for  hybrid  PFD's.  This 
paragraph  will  be  revised  to  require 
commercial  hybrid's  to  be  tested  for  and 
meet  the  minimum  buoyancies  specified 
in§160.077-17(b)(10). 

Section  160.077-21    Flotation  Stability 
Criteria 

(d)(3)  (i)  and  (ii)  These  paragraphs  are 
added  to  ensure  commercial  hybrid 
PFD's  provide  adequate  freeboard 
commensurate  with  other  commercial 
PFD's.  Commercial  Type  I  hybrids  must 
provide  at  least  100  mm  (4  inches)  of 
freeboard  and  SOLAS  lifejackets  must 
provide  at  least  120  mm  (4.75  inches)  of 
freeboard. 

Changes  Made  for  Clarification 

Section  160.077-1    Scope 

(c)  This  paragraph  will  be  revised  to 
clarify  that  hybrid  PFD's  approved  as 
Type  I  SOLAS  74/83  Life  Jackets  meet 
the  requirements  for  carriage  on  all 
inspected  commercial  vessels. 

Section  160.077-3    Definitions 

(1)  This  section  will  be  redesignated 
§  160.077-2  and  a  definition  will  be 
added  to  clarify  that  a  PFD  marked  as 
a  SOLAS  lifejacket  meets  the 
requirements  for  lifejackets  in  the  1983 
Amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (SOLAS  74/83). 

Section  160.077-7    Type 

(c)  This  section  will  be  redesignated 
§  160.077-4  and  this  paragraph  will  be 
added  to  indicate  that  hybrid  PFDs  may 
be  approved  for  use  on  recreational 
boats,  commercial  vessels  or  both  if  the 
applicable  requirements  are  met. 

Section  160.077-15    Performance 

(a)(2)(ii)  PFD's  approved  as  Type  I  or 
n  must  not  require  second  stage 
donning  to  achieve  that  performance. 


The  interim  final  rule  addresses  only 
Type  n  performance.  This  paragraph 
will  be  revised  to  make  it  clear  that 
PFD's  marked  Type  I  or  H,  or  as  Type 
V  providing  Type  I  or  II  performance 
must  not  require  second  stage  donning 
to  achieve  that  performance. 

Section  160.077-15    Construction; 
General 

(b)(3)  This  paragraph  will  be  amended 
to  reflect  that  devices  approved  as  Type 
I,  as  well  as  Type  D.  are  to  be  provided 
with  at  least  one  automatic  inflation 
mechanism  that  inflates  at  least  ooe 
chamber. 

Section  160.077-15    Inflation 
Mechanism 

(c)(2)(ii)  This  paragraph  will  be 
changed  to  clarify  that  dust  caps,  if 
provided,  cannot  be  locked. 

Section  160.077-15    Deflation 
Mechanism 

(d)(3)  This  paragraph  will  be  changed 
by  replacing  the  word  "can"  with 
"may"  to  clarify  that  the  oral  inflation 
mechanism  is  an  option  in  meeting  the 
deflation  mechanism  requirement. 

Section  1 60.077-1 9    Inflated  Flotation 
Stability 

(b)(3)(iii)  The  Coast  Guard  proposes  to 
approve  hybrid  PFD's  as  Types  I,  II,  III, 
and  V  for  adult  and  youth  sizes,  and 
Type  I  and  Type  Ihfor  small  child  sizes 
for  use  on>recreationaI  boats, 
commercial  vessels,  or  both  if  they 
perform  accordingly  and  the  applicable 
requirements  are  met.  A  requirement  to 
test  for  Type  I  performance  in 
accordance  with  the  requirements 
specified  under  §  160.176-13(d)(2)  will 
be  added  if  the  device  is  to  be  so 
labeled. 

In  response  to  the  suggested  approval 
Types  and  sizes,  the  requirements  for 
inflated  flotation  stability  need  revision. 
The  proposed  method  of  change  is  to 
adopt  revisions  to  Underwriters 
Laboratories  "Standard  for  Safety",  UL 
1517,  section  15  "Inflated  Flotation 
Stability  Test." 

In  addition,  this  paragraph  will  be 
revised  by  specifying  that  the  reference 
vest  used  must  be  the  appropriate  size 
device. 

Section  160.077-21     Righting  Action 

(c)(4)(ii)  As  presently  written  in  UL 
1517,  section  S8,  one  inflation  chamber 
must  be  deflated  during  the  Righting 
Action  Test.  The  Coast  Guard  proposes 
to  change  to  one  chamber  the  current 
requirement  for  two  chambers  on 
commercial  hybrid  PFD's  to  reduce 
costs.  This  paragraph  will  be  changed  to 
clarify  that  one  inflation  chamber  has  to 
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be  deflated  oniy  if  there  is  more  than 
one  chamber. 

Section  1 60. 077-23    Facilities  and 
Equipment 

(g)(3)(x)  This  section  requires 
manufacturers  to  provide  the  required 
test  equipment  for  performance  of 
production  tests.  However,  the 
equipment  necessary  to  perform  the 
required  Inflation  Chamber  Materials 
production  tests  was  not  included  in  the 
interim  fmal  rule.  This  paragraph  will 
be  added  to  require  manufacturers  to 
provide  the  Inflation  Chamber  Materials 
production  test  equipment. 

Section  160.077-29    Manual 

(f)(5)  As  discussed  in  §§  160.077- 
13(d)  and  160.077-1 7(b)(9)  under 
"Changes  to  make  use  of  hybrids  more 
attractive",  the  USCG  proposes  to  drop 
the  requirement  for  commercial  hybrid 
PFDs  to  be  provided  with  an  approved 
PFD  light  at  the  time  of  manufacture. 
Former  paragraph  (c)  of  this  section  is 
redesignated  (f)  and  this  paragraph  will 
be  added  to  include  a  requirement  that 
the  manual  must  specify  the 
recommended  type  of  FED  light  to  be 
used  if  a  hght  is  not  provided  by  the 
manufacturer.  Paragraph  references  in 
this  section  are  revised  to  agree  with  the 
other  revisions  to  this  section  discussed 
earlier  in  this  preamble. 

Section  160.077-30    Temporary 
Marking 

(b)(1)  The  original  paragraph  (b)  will 
be  renumbered  (b)(1)  in  conjunction 
with  the  addition  of  paragraph  (b)(2)  to 
this  section.  This  paragraph  defines  the 
temporary  marking  requirements  when 
a  hybrid  PFD  is  sold  in  a  ready-to-use 
condition.  Paragraph  (b)(2)  is  proposed 
to  define  the  temporary  marking 
requirements  when  a  hybrid  PFD  is  not 
sold  in  a  ready-to-use  condition. 

(b)(2)  Section  160.077-30(a)(ll  (i)  and 
(ii)  will  be  amended  to  clarify  that  a 
total  of  three  inflation  medium 
cartridges  and  three  water  sensitive 
elements  must  be  provided  with  the 
hybrid  device  when  sold.  Additionally. 
a  cartridge  and  element  may  or  may  not 
be  pre-loaded  at  the  time  of  sale.  This 
paragraph  will  be  added  to  refer  to  the 
marking  requirement  specified  in 
§  160.077-15(c)(3)(ii)  which  will  be 
used  when  the  device  is  sold  without 
either  an  inflation  medium  cartridge,  or 
a  water  sensitive  element  or  both  pre- 
loaded into  the  inflation  mechanism. 

Section  160.077-33    Apgfoval 
Procedures 

(a)(3)(vi)  This  section  will  be 
redesignated  §  160.077-6  and  this 
paragraph  is  proposed  to  indicate  that 


the  intended  size  range  of  wearers  must 
be  included  with  the  application 
package. 

Reorganization 

A  number  of  the  sections  within  the 
subpart  have  been  moved  to  be 
consistent  with  the  organization  of  the 
inflatable  lifejacket  regulation  at  46  CFR 
160.176.  The  new  organization  with  the 
old  section  numbers  where  applicable, 
and  the  section  titles,  is  as  follows: 


New  sectKXi 

CMdsectwn 

Secttontitte 

160.077-1 

same 

Scope. 

160.077-2 

160,077-3 

Definitions. 

160.077-3 

160.077-5 

Required  to  be 

- 

worn. 

160.077-4 

160.077-7 

Type. 

160.077-6 

160.077-9 

Jncorporation 
by  Ref- 
erence. 

160.077-6 

160.077-33 

Approval  Pro- 
cedures. 

160.077-7 

150.077-35 

Procedure  for 
Approval  of 

Design  or 
Material  Re- 
vision. 

160.077-9 

160.077-37 

IfXJependent 
Latxxatones. 

Remaining  sections  are  unchanged. 

Changes  to  46  CFR  Subpart  25.25  Lifie 
Preservers  and  Other  Ufesaving 
Equipment. 

Section  25.25-5    Life  Preservers  and 
Other  Lifesaving  Equipment  Required 

(0(1)  The  text  previously  published  as 
§  25.25-5{f)(2)  has  been  moved  to  this 
paragraph  to  make  it  clear  only  Type  V 
comn>ercial  hybrid  PFD's  will  be 
required  to  be  worn  as  stated  in  the 
revised  §  25.25-5(0(3). 

(0(2)  The  text  previously  published  as 
§  25.25-5(0(3)  has  been  moved  to  this 
paragraph  to  make  it  clear  only  Type  V 
commercial  hybrid  PFD's  will  be 
required  to  be  worn  as  stated  in  the 
revised  §  25.25-5(0(3). 

(0(3)  The  Coast  Guard  proposes  to 
revise  the  Scope  in  46  CFR  subpart 
160.077-l(b)  to  indicate  that  hybrid 
PFD's  approved  as  Type  I  devices  do  not 
have  the  restriction  REQUIRED  TO  BE 
WORN.  In  keeping  with  the  changes  to 
the  scope  in  46  CFR  subpart  160.077- 
1(b),  the  text  (originally  published  as 
§  25.25-5(0(1))  will  be  moved  to 
paragraph  (0(3)  and  will  be  changed  to 
show  that  Type  I  commercial  hybrid 
PFD's  do  not  have  to  be  worn  to  meet 
carriage  requirements.  Type  V 
commercial  hybrid  PFD's  remain 
"Required  To  Be  Worn." 


Changes  To  Make  Editorial  Corrections 

Section  160.077-3    Definition. 

(a)  This  paragraph  is  revised  to  keep 
the  definition  of  "Commandant" 
consistent  with  the  definition  found  in 
Subpart  160.176-3. 

(h)  This  paragraph  is  revised  to  drop 
the  reference  to  §  175.3(b)  as  a  result  of 
the  proposed  rule  changes  to  33  CFR 
part  175  published  in  the  Federal 
Register  on  November  9, 1992  (57  FR 
53410). 

Section  1 60.077-1 1    Flotation  Material 

(b)(lKiii)  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  amended 
the  Metric  Conversion  Act  of  1975  to 
declare  that  each  federal  agency  shall 
change  over  to  the  metric  system.  This 
paragraph  is  revised  in  accordance  with 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  to  include 
metric  as  well  as  English  measurements. 

Section  160.077-11    Flotation  Material  . 

(j)  This  paragraph  is  revised  to  change 
the  subparagraph  designation  from  an 
upper  case  (J)  to  a  lower  case  (j). 

Section  160.077-15    Construction  and 
Performance — Recreational  Hybrid 
PFDs 

(b)(15)  Section  160.077-15(b)(13)  is 
renumbered  §  160.077-15(b)(15)  to 
incorporate  the  additional  requirements 
proposed  as  §  160.077-15(b)  (13)  and 
(14)inthisSNPRM. 

Section  160.077-19    Approval 
Testing — Recreational  Hybrid  PFD 

(e)  This  paragraph  is  revised  to  delete 
the  text  "(G-MVl-3)"  in  response  to  the 
change  in  definition  of  "Commandant." 
discussed  in  §  160.077-3(a)  above. 

Section  160.077-21     Approval 
Testing — Commercial  Hybrid  PFD 

(g)  This  paragraph  is  revised  to  delete 
the  text  "(G-MVl-3)"  in  response  to  the 
change  in  definition  of  "Commandant." 
discussed  in  §  160.077-3(a)  above. 

Section  160.077-23    General 

(a)(2)  This  paragraph  is  revised  to 
delete  the  text  "(G-MVI-3)"  in  response 
to  the  change  in  definition  of 
"Commandant."  discussed  in 
§  160.077-3(a)  above. 

Section  160.077-23    Equipment 

(g)(3)(iii)  This  paragraph  is  revised  to 
show  that  14  g  equals  0.5  oz. 

Section  160.077-23    Independent 
Laboratory  Inspection 

(j)(4)(iii)  This  paragraph  is  revised  to 
delete  the  text  "(G-MVI-3)"  in  response 
to  the  change  in  definition  of 
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"Commandant,"  discussed  in 
§  160.077-3(8)  above. 

Section  160.077-31    Statement  of 
Minimum  Uniflated  Bouyancy 

(k)  This  paragraph  is  revised  in 
accordance  with  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  to 
include  metric  as  well  as  English 
measurements. 

Section  160.077-33    Approval 
Procedures 

(b)  and  (c)(1)  These  paragraphs  are 
revised  to  delete  the  text  "(G-MVl-3)" 
in  response  to  the  change  in  definition 
of  "Commandant,"  discussed  in 
§  160.077-3(a)  above. 

Section  160.077-35    Procedure  for 
Approval  of  Design  or  Material  Revision 

(a)  and  (b)  These  paragraphs  are 
revised  to  delete  the  text  "(G-MVI-3)" 
in  response  to  the  change  in  definition 
of  "Commandant,"  discussed  in 
§  160.077-3(a)  above. 

Section  160.077-37  Independence 
Laboratories 

This  paragraph  is  revised  to  delete  the 
text  "(G-MVI-3)"  in  response  to  the 
change  in  definition  of  "Commandant," 
discussed  in  §  160.077-3(a)  above. 

46  CFR  25.25-5    Life  Preservers  and 
Other  Lifesaving  Equipment  Required 

(f)  This  paragraph  is  amended  to 
correct  a  typographical  error  by 
changing  PED  to  PFD. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  nonsigniGcant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11040,  February  26, 1979).  A 
Regulatory  Evaluation  was  originally 
placed  in  the  rulemaking  docket  in 
1985,  reviewed  in  May  1991  with  regard 
to  inflatable  lifejackets,  and 
reconsidered  in  April  1993,  concerning 
hybrid  PFD's  in  association  with  this 
SNPRM.  The  Regulatory  Evaluation,  in 
spite  of  its  age,  was  found  still  viable. 
The  information  obtained  from  the 
original  study  of  inflatable  lifejackets 
has  not  changed  significantly  in  light  of 
a  comparable  two  and  a  half  year 
investigation  conducted  by  the  Boat/ 
U.S.  Foundation  for  Boating  Safety 
completed  in  March  1993.  The  annual 
number  of  casualties  and  drownings 
involving  recreational  boating  accidents 
has  not  changed  significantly  since 
these  figures  were  gathered.  Further,  the 
Coast  Guard  is  proposing  to  improve  the 
limited  performance  of  devices  already 
approved  under  the  current  regulations 


by  requiring  new  Type  I,  II,  or  III  hybrid 
devices  to  have  increased  inherent 
buoyancy.  This  Regulatory  Evaluation  is 
available  in  the  docket  for  inspection  or 
copying  at  the  location  indicated  under 
ADDRESSES. 

The  evaluation  provides  an 
explanation  of  the  estimated  costs  of 
these  proposed  regulations.  There  will 
no  increase  in  costs  to  any  sector  under 
these  proposed  changes  since  hybrid 
PFD's  are  only  being  approved  as  an 
option  to  existing  approved  devices, 
llie  total  approval  costs  per  design  are 
expected  to  be  approximately  $12,000 
for  hybrid  inflatable  PFD's.  Costs  to 
approve  other  types  of  PFD's  are 
approximately  $6,000.  The  additional 
cost  to  approve  hybrid  PFD's  could 
easily  be  absorbed  in  the  cost  of  the 
units  produced.  The  cost  increase  per 
device  would  be  small  considering  the 
number  of  devices  produced  under 
authorization  of  each  approval 
certificate.  The  Coast  Guard  anticipates 
that,  within  the  first  year  after  issuing 
the  final  rules,  one  or  two  designs  will 
be  approved. 

Production  inspection  costs  imposed 
by  these  regulations  will  be 
approximately  $1,000  for  the  largest  size 
lot  of  infiatable  lifejackets  permitted. 
This  cost  is  similar  to  that  incurred  for 
other  types  of  approved  PFD's. 

The  retail  cost,  per  device,  is  expected 
to  be  $80-$200  for  hybrid  PFD's. 
Currently  approved  PFD's  range  in  price 
fix)m  $7--$200.  Type  I  devices  that  could 
be  replaced  by  hybrid  PFD's  have  an 
average  cost  of  about  $40. 

These  regulations  provide  an 
alternative  to  users  for  whom  limited 
stowage  space  or  other  operational 
considerations  make  the  carriage  of 
conventional  inherently  buoyant  PFD's 
impractical  or  inadvisable.  For  these 
users,  the  optional  carriage  of  hybrid 
PFD's  will  meet  their  specific 
operational  needs  and  will  therefore 
justify  the  higher  cost  relative  to 
inherently  buoyant  PFD's. 

These  regulations  will  have  Uttle  or 
no  effect  on  federal,  state,  or  local 
governments  except  in  their  capacities 
as  consimiers  of  PFD's.  Coast  Guard 
steps  to  implement  these  proposed 
changes  will  be  done  within  the  scope 
of  ongoing  marine  safety  activities,  and 
there  will  be  no  need  for  additional 
federal  budget  commitments. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 


small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  unaer 
section  3  of  the  Small  Business  Act  (15 
U.S.C  832). 

Based  upon  the  information  in  the 
evaluation  this  proposal,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  you  feel  that  your  business 
qualifies  as  a  small  entity  and  would 
suffer  significant,  negative  economic 
impact,  please  submit  a  comment 
explaining  why  your  business  qualifies 
as  a  small  entity  and  to  what  degree  the 
proposed  regulations  would 
economically  affect  your  business.  Cost 
data  submitted  will  be  thoroughly 
evaluated  before  publication  of  the  final 
rule. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  sea),  the  Office  of 
Management  and  Budget  (0MB)  reviews 
each  proposed  rule  which  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposal  requires  separate  PFD 
manuals  for  each  hybrid  PFD  Type 
which  may  increase  paperwork  burdens. 
However,  the  Coast  Guard  has 
determined  that  this  additional  load 
will  be  balanced  be  decreasing  the 
fipequency  of  currently  approved 
collection  of  information  requirements. 
The  current  requirements  will  be 
reduced  by  decreasing  the  number  of 
required  inspections  and  tests. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  This 
supplementaPnotice  of  proposed 
rulemaking  revises  established  safety 
standards  for  hybrid  inflatable  personal 
flotation  devices  (PFD).  The  authority  to 
regulate  concerning  PFD's  is  committed 
to  the  Coast  Guard  by  statute. 
Furthermore,  since  PFD's  are 
manufactured  and  used  in  the  national 
marketplace,  safety  standards  for  PFD's 
should  be  of  national  scope  to  avoid 
unreasonably  burdensome  variances. 
Therefore,  if  this  rule  becomes  final,  the 
Coast  Guard  intends  it  to  preempt  State 
action  addressing  the  same  subject 
matter. 
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The  Coast  Guard  considered  the 
nvironmental  impact  of  this  proposal 
nd  concluded  that  under  section  23.2. 
if  Commandant  Instruction  M16475.1B. 
his  proposal  is  categorically  excluded 
rom  further  environmental 
locumentation.  These  proposed  rules 
ire  expected  to  have  no  significant 
iffect  on  the  environment.  A  Categorical 
•jcclusion  Determination  statement  has 
teen  prepared  and  has  been  placed  in 
he  rulemaking  docket. 

Jst  ofSab)ects 

t6CFRPart25 

Fire  prevention,  Marine  safety, 
Sporting,  and  Recordkeeping 
■equirements. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  parts  25 
md  160  of  title  46  of  the  Code  of 
Federal  ReiguUtions  as  follows: 

PART  25— AEOUIREMENTS 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

AMthority:  33  U.S  C  1903(b),  46  U.S.C 
3306.  and  4302.  49  CFR  146. 

Subpart  25.25 — Lrfe  Preservers  and 
OOier  Lifesaving  Equipment 

2..In  §  25.25-5.  paragraph  (f)  is 
revised  to  read  as  follows: 

§  25.25-6    LWe  preservers  and  ottier 
lifesaving  equipment  required 

(f)  On  each  vessel,  regardless  of  length 
and  regardless  of  whether  carrjTng 
passeiigers  for  hire,  an  approved ' 
commercial  hybrid  PFD  may  be 
substituted  for  a  life  preserver,  buoyant 
vest,  or  marine  buoyant  device  required 


under  paragraphs  (b)  or  (c)  of  this 
section.  Each  hybrid  PFD  is  accepted  as 
meeting  the  requirements  in  paragraphs 
(b)  or  (c)  of  this  section  only  if  it  is — 

(1)  Used  in  accordance  with  the 
conditions  marketed  on  the  PFD  and  in 
the  owner's  manual;  and 

(2)  Labeled  for  use  on  commercial 
vessels;  and 

(3)  In  the  case  of  a  Type  V  commercial 
hybrid  PFD,  worn  when  the  vessel  is 
underway  and  the  intended  wearer  is 
not  within  an  enclosed  space. 

PART  t«0-L»FESAVING  EQUIPMENT 

3.  The  authority  citation  for  part  160 
is  revised  to  read  as  follows: 

AutbMily:  46  US  C.  3306.  3703,  and  4302. 
E.O.  12234.  45  FR  58801.  3  CFR,  1980  Comp., 
p.  277;  4«  CFR  1.46. 

Subpart  160.077— Hybrid  Inflatable 
Personal  Flotation  Devices 

4.  in  §  160.077-1,  paragraphs  (b),  (c). 
introductory  text,  and  (d)  are  revised  to 
read  as  follows: 


(d)  A  hybrid  PFD  will  be  approved  for 
adults,  weighing  over  40  kg  (90  lb); 
youths,  weighing  23-40  kg  (50-90  lb); 
small  children,  weighing  14-23  kg  (SO- 
SO  lb);  or  for  the  size  range  of  persons 
for  which  the  design  has  been  tested,  as 
indicated  on  the  PFD's  label. 
•        •        »        •        * 

5.  Section  160.077-3  is  redesignated 
§  160.077-2,  and  in  newly  redesignated 
§  160.077-2,  paragraphs  (a),  (h)  and  (j) 
are  revised,  and  paragraph  (1)  is  added 
to  read  as  follows. 

§160.077-2    Definitions 


S16a«77-1    Scope. 

(b)  Other  regulations  in  this  chapter 
and  in  33  CFR  part  175  allow  certain 
commercial  vessels  and  recreational 
boats  to  carry  Type  I,JI,  or  HI  hybrid 
PFD's  to  meet  the  carriage  requirements. 
Type  V  hybrid  PFD's  may  be  substituted 
for  other  required  PFT)'s  if  they  are  worn 
under  conditions  prescribed  in  their 
manual  as  required  by  §  160.077-29  and 
on  their  marking  as  prescribed  in 

§  160.077-31.  For  recreational  boats  or 
boaters  involved  in  a  special  activity', 
hybrid  PFD  approval  may  also  be 
limited  to  that  activity. 

(c)  Unless  approved  as  a  Type  I 
SOLAS  Life  Jacket,  a  hybrid  PFD  on  an 
inspected  commercial  vessel  will  be 
approved  only — 


(a)  Commandant  means  the  Chief  of 
the  Survival  Systems  Branch,  U.S.  Coast 
Guard,  Office  of  MerG|iant  Marine 
Safety.  Address:  Commandant  (G-MVI- 
3/14),  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW,  Washington. 
DC  20593-0001. 

•  •        *        •         • 

(h)  Recreational  hybrid  PFD  means  a 
hybrid  PFD  approved  for  use  on  a 
recreational  boat  as  defined  in  33  CFR 

175.3. 

«         •         •         •         • 

(j)  Reference  vest  means  a  model  AK- 
1,  adult  PFD,  model  CKM-1,  child 
medium  PFD;  or  model  CKS-2,  child 
small  PFD,  meeting  requirements  of 
subpart  160.047  of  this  chapter,  except 
that,  in  lieu  of  the  weight  and 
displacement  values  prescribed  in 
Tables  160.047-4(c)(2)  and  §  160.047- 
4(c)(4).  each  front  insert  must  have  the 
minimum  weight  of  kapok  as  shown  in 
Table  160.077-2(j).  To  achieve  the 
specified  volume  displacement,  front 
insert  pad  covering  may  be  larger  than 
the  dimensions  prescribed  by 
§  160.047-l(b)  and  the  width  of  the 
envelope  may  be  increased  to  a 

•  circumference  W  larger  than  the  filled 
insert  pad  circumference. 


Table  160.077-2(1).— Referemce  Vest  Minimum  Kapok  Weight  and  Volume  Displacement 

[Devices  for  adults,  weighing  over  40  kg  (90  lb)] 


Refererwe  PFD  type 


Type  I  •  &  V  ..„. 

Commercaal . 

Type  II,  III,  &  - 

V  Recreaftooal 


'  Both  Recreational  and  Commercial. 


Front  insert  (2  eact>) 


Mir^mum 
kapok  weight  g 

(02) 


319 

(11.25) 

234 

(8i>5) 


Volume  dis- 
placement val- 
ues N  (t>) 


54±1 
12.2±0.2S) 

40±1 
(9.010.25) 


Back  insert 


Minimum 

kapok  weigtTt  g 

(oz) 


213 
(7.5) 

156 
(5.5) 


Volume  dis- 
place merit  val- 
ues N  (lb) 


36±1 
(8.2±02S) 

27±1 
(Si)±0.25) 
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[Devices  tor  youths,  weighing  23-40  kg  (50-90  lb)] 


Refererx^  PFD  type 


Type  I  *  _ _ _ 

Type  II,  III „ _ 

and  V - 

•  Both  Recreational  and  Convnercial. 


Front  insert  (2  Each) 


Kapok  weight 
g(oz) 


191 

(6.75) 

156 

(5.5) 


Displacement 
values  N  (it)) 


32±1 

(72S±0.25) 

27±1 

(6.010.25) 


Back  insert 


Kapok  weight 
g(02) 


128 
(4.5) 

113 
(4.0) 


DtsplacemefTt 
values  N  (lb) 


22±1 
5.0±0^) 

ia±i 

(4.010.25) 


[Devices  for  small  children,  weighing  14-23  kg  (30-60  lb)] 


Reference  PFD  type 


Type  I* 
Type  II  .. 


*  Both  Recreational  and  CommerciaL 


Front  insert  (2  each) 


Kapok  M«ight 
g(oz) 


156 
(5.5) 

128 
(4.5) 


Displacement 
values  N  (lb) 


27±1 

(6±0.25) 

2111 

(4.7510.25) 


Back  insert 


Kapok  weight 

9(02) 


113 

(4.0) 

85 

(3.0) 


Dlsplacemenl 
values  N  (lb) 


1811 

(4.0ttO.25) 

14.511 

(3.2510^) 


(1)  SOLAS  lifejadcet,  in  the  case  of  a 
hybrid  inflatable  PFD,  means  a  PFD 
approved  as  meeting  the  requirements 
for  lifejackets  in  the  1983  Amendments 
to  the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974  (SOLAS  74/ 
83). 

6.  Section  160.077-5  is  redesignated 
§  160.077-3  and  in  newly  redesignated 
§  160.077-3  paragraphs  (c)  (1)  and  (2) 
are  revised  to  read  as. follows: 

§160.077-3    Required  to  be  worn. 

(a)  As  provided  in  Subpart  25.25  of 
this  chapter,  and^9  33  CFR  part  175,  a 
Type  V  hybrid  PFD  may  be  used  to  meet 
the  Ck)ast  Guard  PFD  carriage 
requirements  in  those  regulations  only  if 
it  is  used  in  accordance  with  any 
requirements  on  the  approval  label. 
Those  marked  "REQUIRED  TO  BE 
WORN"  must  be  worn  whenever  the 
vessel  is  underway  and  the  intended 
wearer  is  not  within  an  enclosed  space. 

(c)  *  •  • 

(1)  Each  Type  V  recreational  hybrid 
PFD. 

(2)  Each  Type  V  commercial  hybrid 
PFD. 

7.  Section  160.077-7  is  redesignated 
§  160.077-4  and  is  revised  to  read  as 
follows: 

§160.077-4    Type. 

(a)  Hybrid  PFD's  may  be  approved  as 
a  Type  I,  H,  ID,  or  V  for  various  ranges 
of  persons  weighing  over  23  kg  (50  lb), 
as  Type  I  or  II  for  persons  weighing  14-  . 


23  kg  (30-50  lb)  or  as  Type  I  or  D  for 
other  sizes  which  cross  the  foregoing 
size  ranges  and  successfully  pass  all 
applicable  tests.  A  Type  V  PFD  is  a  PFD 
that,  unlike  other  PFD  Types,  has 
limitations  on  its  approval. 

(b)  The  approval  tests  in  this  subpart 
require  each  Type  V  hybrid  PFD  to  have 
at  least  Type  I.  D,  or  III  performance  if 
permitted  by  its  intended  size  range. 

(c)  A  hybrid  PFD  may  be  approved  for 
use  on  recreational  boats,  commercial 
vessels  or  both  if  the  applicable 
requirements  are  met. 

§160.077-9    [Redesignated  88  §  160.077-5] 

8.  Section  160.077-9  is  redesignated 
§  160.077-5. 

9.  Section  160.077-11  is  amended  by 
revising  paragraph  (b)(l)(iii)  and  tlie 
heading  of  paragraph  (j)  to  read  as 
follows: 


§160.077-11 
HybddPFD. 


Mstertals — Recreational 


(b)*  •  • 

(D*  *  • 

(iii)  UL  1191  and  having  a  V  fector  of 
89  except  that,  foam  with  a  lower  V 
factor  may  be  used  if  compensated  to 
provide  equivalent  buoyancy  which, 
after  a  normal  service  life,  is  not  less 
than  that  of  a  PFD  made  with  material 
having  a  V  factor  of  89  and  having  the 
required  minimum  inherent  buoyancy 
when  new;  or 


(j)  Kapok  pad  covering.  * 


10.  In  §  160.077-13.  the  heading  is 
revised,  and  paragraph  (d)  is  removed 
and  reserved. 

§160.077-13    Materials— Commercial 
Hybrid  PFD. 

•  •         •        •        • 

(d)  (Reserved] 

•  •        •        *        • 

11.  In  §  160.077-15,  the  heading  is 
revised,  paragraphs  (a)(2)(ii),  (b)(3). 
(b)(13).  (c)(2)(ii),  and  (dMS)  are  revised, 
and  paragraph  (b)(14).  Table  160.077- 
15(b)(14)  and  paragraph  (b)(15)  are 
added  to  read  as  follows: 

§  1 6a077-1 5    Construction  and 
Performance— Recreational  Hyt>rtd  PFD. 

•  «         *         •         • 

(a)*  •  • 

(2)*   •   * 

(ii)  If  it  is  to  be  marked  as  Type  I  or 
n,  or  Type  V  providing  Type  I  or  n 
performance,  not  require  second  stage 
doiming  to  achieve  that  {)erformance; 

(b)*  •  • 

(3)  Have  at  least  one  automatic 
inflation  mechanism  that  inflates  at 
least  one  chamber,  if  marked  as 
providing  Typw  I  or  II  performance; 

(13)  If  marked  as  a  Type  I,  must  have 
an  attachment  for  a  PFD  light  securely 
fastened  to  the  front  shoulder  area.  The 
location  should  be  such  that  if  the  hght 
is  attached  it  will  not  damage  or  impair 
the  performance  of  the  PFD. 

(14)  Provide  the  minimum  buoyancies 
specified  in  Table  160.077-15(b)(14). 
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Table  160.077-1 5(b) (14) .—Buoyancy  for  Recreational  Hybrid  PFD's 


Inherent  Buoyancy  (Deflated  Conditjon): 

Type  I 

Type  II 

Type  III " » 

Type  V  

Total  Buoyancy  (Inflated  Condtion): 

Type  I -... ~ 

Type  II  

Type  III  

TypeV 


Adult 


TON  (15.5  lb) 
45  N  (10  lb) 
45  N  (10  lb) 
33  N  (7.5  lb) 

130  N  (30  lb) 
100  N  (22  lb) 
100  N  (22  lb) 
100  N  (22  to) 


Youtti 


50  N  (1 1  lb) 
40  N  (9  to) 
40  N  (9  lb) 
34  N  (7.5  to) 

SON  (18  to) 
67  N  (15  lb) 
67  N  (15  lb) 
67  N  (15  lb) 


Small  child 


40  N  (9  lb) 
30  N  (7  to) 
N/A 
N/A 

67  N  (15  to) 
53  N  (12  to) 
N/A 
N/A 


(15)  Meet  any  additional  requirements 
that  the  Commandant  may  prescribe,  if 
necessary,  to  approve  unique  or  novel 
designs. 

(€)••• 
(2)«   •   • 

(ii)  Not  be  able  to  be  locked  in  the 
open  or  closed  position  (a  friction-fit 
dust  cap  not  being  considered  locking 
closed);  and 


(d)* 


(3)  The  deflation  mechanism  may  be 
the  oral  inflation  mechanism. 


12.  In  §  160.077-17.  the  heading  and 
paragraph  (b)(4)  are  revised,  and 
paragraphs  (b)(8),  (9),  and  (10)  and 
Table  160.Q77-17(b)(10)  are  added  to 
read  as  follows: 

§  160.077-17    Construction  and 
Pertonnance— Comnwrclal  Hybrid  PFD. 


(b)*  •  • 

(4)  Have  at  least  one  inflation 
chamber,  unless  marked  as  a  SOLAS 


lifejacket  in  which  case  it  must  have 
two  inflation  chambers; 


(8)  Be  approved  as  universally  sized 
as  specified  in  §  160.077-15(b)(7). 

(9)  Each  commercial  hybrid  PFD  must 
have  an  attachment  for  a  PFD  light 
securely  fastened  to  the  front  shoulder 
area.  The  location  should  be  such  that 

if  the  light  is  attached  it  will  not  damage 
or  impair  the  performance  of  the  PFD 

(10)  In  the  deflated  and  the  inflated 
condition,  provide  buoyancies  of  at  least 
the  values  in  Table  160.077-1 7(b)(10). 


Table  1 60.077-1 7(b)(  10).— Minimum  Buoyancy  of  Commercial  Hybrid  PFD's 


Inherent  Buoyancy  (Deflated  Condition): 

Type  I 

Type  V  

Total  Buoyancy  (Inflated  CorxJrtion): 

Type  I 

Type  V  


Adult 


70  N  (15.5  lb) 
60  N  (13  to) 

130  N  (30  lb) 
100  N  (22  to) 


Youth 


50  N  (1 1  to) 
34  N  (7.5  to) 

80  N  (18  lb) 
67  N  (15  lb) 


Small  child 


40  N  (9  to) 

N/A 

67  N  (15  lb) 

N/A 


13.  In  §  160.077-19,  paragraphs 
(b)(3)(iii),  (b)(6),  and  (e)  are  revised  to 
read  as  follows: 

§  1 60.077-1»    Approval  Testing- 
Recreational  Hyisrid  PFD. 


procedures  prescribed  in  §  160.047- 

>^  4(c)(4)  and  §  160.047-5(e)(l)  in  lieu  of 

■  the  procedures  in  UL  1517,  section  18 

and  19. 


(b)  •  •  • 

(3)*   •  • 

(iii)  Inflated  flotation  stability.  46  CFR 
160.176-13(d)(2)  through  (5)  for  Type  I 
performance  and  UL  1517,  section  15, 
for  Type  II  and  Type  III  performance 
except  comparisons  are  to  be  made  to 
the  appropriate  size  reference  vest  as 
defined  in  §  160.077-2(j). 
*        •        •        • .       • 

(6)  Buoyancy,  buoyancy  distribution, 
and  inflation  medium  retention  test.  UL 
1517.  sections  28  and  19,  except: 

(i)  Recreational  hybrid  inflatables   " 
must  provide  minimum  buoyancy  as 
specified  in  Table  160.077-15(b)(14): 

(ii)  The  buoyancy  and  volume 
displacement  of  kapok  buoyant  inserts 
must  be  tested  in  accordance  with  the 


(e)  The  Commandant  may  prescribe 
additional  tests,  if  necessary,  to  approve 
unique  or  novel  designs. 

14.  In  §  160.077-21,  the  heading, 
paragraphs  (c)(3),  (c)(4)(ii),  and  (g)  are 
revised  and  paragraph  (d)(3)  is  added  to 
read  as  follows: 

§160.077-21     Approval  Testing — 
Commercial  Hyt)rid  PFD. 

***** 

(c)  *  •  • 

(3)  Buoyancy  and  inflation  medium 
retention  test,  UL  1517,  Section  SlO, 
except  the  minimum  buoyancies  must 
be  as  specified  in  the  Table  160.077- 
17(b)(10): 

(4)  •  *  • 

(ii)  Righting  action  test,  UL  1517. 
section  S8.  In  addition  to  criteria  stated 
in  section  S8,  if  a  device  has  more  than 
one  chamber  the  requirements  in 


paragraph  (d)  of  this  section  must  be 
met  after  each  test  with  one  of  the 
chambers  deflated. 

(d) •  *  • 

(3)  The  subject  must  have  a  freeboard 
gf  at  least: 

(i)  100  mm  (4  inches)  if  marked  as  a 
Type  I  commercial  hybrid  PFD;  or 

(ii)  120  mm  (4.75  inches)  if  approved 
as  a  SOLAS  lifejacket. 

(g)  The  Commandant  may  prescribe 
additional  tests,  if  necessary,  to  approve 
unique  or  novel  designs.   fX 

15.  In  §  160.077-23.  paragrjfphs  (a)(2). 
(b)(l)(i),  (b)(2)(ii).  (b)(2)(iv),<d)(4);  (g)(2). 
(g)(3)(iii).  (h)(4).  (h)(5).  (j)(4)(iii).  (k)(l). 
(k)(2).  and  notes  (2)  and  (3)  to  Table 
160.077-23B  are  revised,  and 
paragraphs  (b)(2)(v)  and  (d)(5),  and 
(g)(3)(x)  are  added  to  read  as  follows: 


§160.077-23 
Inspections. 

(a)  •  •  • 


Production  tests  and 
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(2)  The  Commandant  may  prescribe 
additional  production  tests  and 
inspections  if  needed  to  maintain 
quality  control  and  check  for 
compliance  with  the  requirements  in 
this  subpart 

(b)  •  •  • 

(i)  Perform  all  required  tests  and 
examinations  oa  each  PFD  lot  before  the 
independent  laboratory  inspector  tests 
and  inspects  the  lot.  except  as  discussed 
in  §  160.077-3(d)(5); 
•        •        •        •        « 

(2)  •  •  • 

(ii)  Except  as  specified  in  paragraph 
(b)(2)(v)  of  this  section,  an  inspector 
must  perform  or  supervise  testing  and 
inspection  of  at  least  one  PFD  lot  in 
each  five  lots  produced. 

(iii)  •  •  • 

(iv)  Except  as  specified  in  paragraph 
(b)(2)(v)  of  this  section,  at  least  once 
each  calendar  quarter,  the  inspector 
must,  as  a  check  on  the  manufacturer's 
compliance  with  this  section,  examine 
the  manufacturer's  records  required  by 
§  160.077-25  and  observe  the 
manufacturer  in  performing  each  of  the 
tests  required  by  paragraph  (h)  of  this 
section. 

(v)  When  less  than  six  lots  during  any 
calendar  year  are  produced  only  one 
supervised  lot  inspection  is  required 
under  paragraph  (b)(2)(ii)  of  this  section, 
and  one  records  examination  and  test 
performance  observation  is  required 
under  paragraph  (b)(2)(iv)  of  this  section 
during  that  year.  Each  lot  tested  and 
inspected  must  be  within  seven  lots  of 
the  previous  lot  inspected. 

(d)  •  •  • 

(4)  The  niunber  of  samples  selected 
per  lot  must  be  at  least  the  applicable 
number  listed  in  Table  160.077-23A  or 
Table  160.077-23B,  as  applicable, 
except  as  allowed  in  paragraph  (d)(5)  of 
this  section. 

(5)  When  the  total  production  for  any 
five  consecutive  lots  does  not  exceed 
250,  manufacturer's  and  inspector's 
tests  can  be  run  on  the  same  sample(s) 
at  the  same  time. 


Table  160.077-23B  Inspector's  Samptjng 


Notes  to  Table: 

•  •  •  •  • 

(2)  This  test  may  be  omitted  rf  the  manufac- 
turer has  prevKXJsfy  conducted  tt  and  the  In- 
spector has  conducted  the  test  on  a  previous 
lot  within  the  past  year. 

(3)  One  sample  o(  each  means  o<  marking 
on  each  type  of  tabnc  or  finish  used  m  PFD 
construction  must  be  tested.  This  test  is  only 
required  wt>en  a  new  lot  of  materials  is  used. 
However,  the  test  must  be  run  at  least  every 
six  months  regardtess  of  Mte9>er  a  new  lot  of 
matenais  is  started  wnlhin  ttw  pest  six  montt«. 


(g)*  •   • 

(2)  Calibration.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  at  least  annually  by 
a  weights  and  measxires  agency  or  the 
equipment  manufacturer,  distributor,  or 
dealer. 

(3)*  •  * 

(iii)  A  Scale  that  has  suf&dent 
capacity  to  weigh  a  submerged  sample 
basket.  The  scale  must  be  sensitive  to  14 
g  (0.5  oz)  and  must  not  have  an  error 
exceeding  +/-  14  g  (0.5  oz). 

(x)  Inflation  Chamber  Materials  Test 
Equipment.  If  the  required  tests  in 
paragraph  (h)(2)  of  this  section  are 
performed  by  the  PFD  manufacturer, 
test  equipment  suitable  for  conducting  . 
Grab  Breaking  Strength.  Tear  Strength, 
Permeability,  and  Seam  Strength  tests 
must  be  available  at  the  PFD 
manufacturer's  facility. 

•  •        •        •        • 

(h)*  •  • 

(4)  Over-pressure.  Each  sample  must 
be  tested  according  to  and  meet  UL 
1517,  section  28.  Test  samples  may  be 
prestressed  by  inflating  them  to  a  greater 
pressure  than  the  required  test  pressure 
prior  to  initiating  the  test  at  the 
specified  values. 

(5)  All  Retention.  Each  sample  must 
be  tested  according  to  and  meet  UL 
1517,  section  36.  Prior  to  initiating  the 
test  at  the  specified  values,  test  samples 
may  be  prestressed  by  inflating  to  a 
pressure  greater  than  the  design 
pressure,  but  not  exceeding  50  percent 
of  the  required  pressure  for  the  tests  in 
paragraph  (h)(4)  of  this  section.  Any 
alternate  test  method  that  decreases  the 
length  of  the  test  must  be  accepted  by 
the  Commandant  and  must  require  a 
proportionately  lower  allowable 
pressure  loss  and  the  same  percentage 
sensitivity  and  accuracy  as  the  standard 
allowable  loss  measured  with  the 
standard  instrumentation. 

•  •        •        •        • 

())*•• 

(4)»   •    • 

(iii)  If  the  inspector  rejects  a  lot,  the 
Commandant  must  be  advised 
immediately. 

(k)*   •   • 

(1)  A  rejected  PFD  lot  may  be 
resubmitted  for  testing,  examination,  or 
inspection  if  the  manufacturer  first 
removes  and  destroys  each  PFD  having 
the  same  type  of  defect  or,  if  authorized 
by  the  Commandant  or  an  authorized 
representative  of  the  Commandant, 
reworks  the  lot  to  correct  the  defect. 

(2)  Any  PFD  rejected  in  a  final  lot 
examination  or  inspection  may  be 
resubmitted  for  examination  or 


inspection  if  all  defects  have  been 
corrected  and  reexamination  or 
reinspection  is  authorized  by  the 
Commandant  or  an  authorized 
representative  of  the  Commandant. 

16.  In  §  160.077-27,  paragraph  (a)  is 
revised  and  paragraphs  (d),  (e),  and  (f) 
are  added  to  read  as  follows: 

8160.077-27    Pamphlet 

(a)  Each  recreational  hybrid  PFD  sold 
or  offered  for  sale  must  be  provided 
with  a  pamphlet  that  a  prospective 
purchaser  can  read  prior  to  purchase. 
The  required  pamphlet  text  must  be 
printed  verbatim  and  in  the  sequence 
set  out  in  paragraph  (e)  or  (0  of  this 
section,  as  applicable.  Additional 
information,  instructions,  or 
illustrations  must  not  be  included 
within  the  required  text.  The  type  size 
shall  be  no  smaller  than  8-point. 

(d)  The  text  specifled  in  paragraphs 
(e)(2)  and  (f)(2)  of  this  section  must  be 
accompanied  by  illustrations  of  the 
types  of  devices  being  described.  The 
illustrations  provided  must  be  either 
photographs  or  drawings  of  the 
manu»cturer's  o%vn  products  or 
illustrations  of  other  USCG  approved 
PFDs. 

(e)  For  a  Type  I,  n,  and  III  recreational 
hybrid  PFD  the  pamphlet  contents  must 
be  as  follows: 

(1)  The  text  in  UL  1517,  Section  39. 
Item  A; 

(2)  The  following  text  and 
illustrations: 

There  Are  Five  Type*  ofPerMnal  Flotatioii 
Devices 

This  is  a  Type  [insert  approved  Type] 
Hybrid  InflaUDle  PFD. 

Note:  The  following  types  of  PFDi  are 
designed  to  perform  as  described  in  calm 
water  and  when  the  wearer  is  not  wearing 
any  other  flolatiun  materiaJ  (such  as  a 
wetsuit). 

Type  A— A  Type  1  PFD  has  the  greatest 
required  inherent  buoyaiKry  and  turns  most 
unconscious  persons  In  the  water  &t>m  a  face 
down  position  to  a  vertical  and  slightly 
backward  position,  therefore,  greatly 
increasing  one's  chances  of  survival.  The 
Type  I  PFD  is  suitable  for  all  waters, 
especially  for  cruising  on  waters  where  there 
is  a  probability  of  delayed  rescue,  such  as 
large  bodies  of  water  where  it  is  not  likely 
that  a  significant  number  of  txMts  will  be  in 
close  proximity.  This  type  PFD  is  the  most 
effective  of  all  types  in  rough  water.  It  is 
reversible  and  available  in  only  two  sizes — 
Adult  (over  40  kg  (90lb)]  and  child  (less  than 
40  kg  (90  lb))  which  are  universal  sizes 
(designed  for  all  persons  in  the  appropriate 
categor>). 

(Insert  D lustration  of  Type  I  PFD} 

Type  n — A  Type  fl  PFD  turns  most  wearers 
to  a  vertical  and  slightly  backward  position 
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in  the  water.  The  turning  action  is  not  as 
pronounced  as  with  a  Type  I  and  the  device 
will  not  turn  as  many  persons  under  the 
same  conditions  as  the  Type  I.  The  Type  II 
PFP  is  usually  more  comfortable  to  wear  than 
the  Type  I.  This  Type  PFD  is  normally  sized 
for  ease  of  emergency  donning  and  is 
available  in  the  following  sizes:  Adult  (over 
40  kg  (90  lb)),  Medium  Child  (23-40  kg  (50- 
90  lb)),  and  two  categories  of  Small  Oiild 
(less  than  23  kg  (50  lb)  or  less  than  14  kg  (30 
lb).  Additionally,  some  models  are  sized  by 
chest  sizes.  You  may  prefer  to  use  the  Type 
II  where  there  is  a  probability  of  quick  rescue 
such  as  ar«as  where  it  is  common  for  other 
persons  to  be  engaged  in  boating,  fishing  and 
other  water  activities. 

[Insert  Illustration  of  Type  U  PFD] 

Type  III— The  Type  111  PFD  allows  the 
wearer  to  assume  a  back  of  vertical  position, 
and  the  device  will  maintain  the  wearer  in 
that  position  and  have  no  tendency  to  turn 
the  wearer  face  down.  It  is  not  designed  to 
turn  the  wearer  face  up.  A  Type  III  is 
generally  more  comfortable  than  a  Type  II, 
comes  in  a  variety  of  styles  which  should  be 
matched  to  the  individual  use,  and  is  often 
the  best  choice  for  water  sports,  such  as 
skiing,  hunting,  fishing,  canoeing,  and 
kayaking.  This  Type  PFD  normally  comes  in 
many  chest  sizes  and  weight  ranges; 
however,  some  universal  sizes  are  available. 
You  may  also  prefer  to  use  the  Type  III  where 
there  is  a  probability  of  quick  rescue  such  as 
areas  where  it  is  common  for  other  persons 
to  be  engaged  in  boating,  fishing,  and  other 
water  activities. 

[Insert  Illustration  of  Type  III  PFD] 

Hybrid  Inflatable  Type  I.  II.  or  III—  A  Type 
I,  II.  or  ni  Hybrid  PFD  is  an  inflatable  device 
which  can  be  the  most  comfortable  and  has 
a  minimal  amount  of  buoyancy  when 
deflated  and  significantly  increased 
buoyancy  when  inflated  (See  accompanying 
table  for  actual  buoyancy  for  your  Type  of 
hybfid).  When  inflated  it  turns  the  wearer 
with  the  action  of  a  Type  I,  U,  or  III  PFD  as 
indicated  on  its  label.  This  type  of  PFD 
provides  an  extra  degree  of  comfort  to  the 
boater  who  will  accept  the  responsibility  for 
care  of  the  device  and  in-water  trials  to  check 
its  performance.  The  buoyancy  provided  by 
this  PFD  when  not  inflated  will  not  float 
approximately  90  percent  of  the  boating 
public.  Therefore,  it  is  not  recommended  for 
non-swimmers  unless  worn  with  enough 
inflation  to  float  the  wea^r.  It  is  suitable  for 
use  where  there  is  or  is  not  a  probability  of 
quick  rescue  depending  on  the  jjerformance 
type  marked  on  it.  Type  I  hybrids  are  suitable 
where  rescue  may  be  slow  coming,  while 
Types  II  and  III  are  good  only  when  there  is 
a  chance  of  fast  rescue.  Type  I  hybrids  are 
approved  in  three  weight  ranges,  adult,  for 
persons  weighing  over  40  kg  (90  lb);  youth, 
for  persons  weighing  23-40  kg  (50-90);  and 
small  child,  for  persons  weighing  14-23  kg 
(30-50  lb).  Type  II  hybrid  PFDs  are  approved 
in  the  same  size  ranges  as  Type  I  hybrids  but 
may  be  available  in  a  number  of  chest  sizes 
and  in  universal  adult  sizes^Type  III  hybrids 
are  only  approved  in  adult  and  youth  sizes 
but  may  also  be  available  in  a  number  of 
chest  sizes  and  in  universal  adult  sizes." 


[Insert  Illustration  of  Hybrid  PFD] 

Type  /V— A  Type  IV  PFD  is  normally 
thrown  or  tossed  to  a  person  who  has  fallen 
overbroad  and  is  intended  to  be  grasped  and 
held  by  the  person  until  rescued.  While  the 
Type  IV  is  acceptable  in  place  of  a  wearable 
device  in  certain  instances,  this  type  is 
suitable  only  where  there  is  a  probability  of 
quick  rescue  such  as  areas  where  it  is 
common  for  other  persons  to  be  engaged  in 
boating,  fishing,  and  other  water  activities.  It 
is  not  recommended  for  use  by  non- 
swimmers  and  children. 

[Insert  Illustration  of  Type  IV  PFD) 

Type  V  (General)— A  Type  V  PFD  is  a  PFD 
approved  for  restricted  uses  or  activities  such 
as  board  sailings  or  commercial  white  water 
rafting.  These  PFDs  are  not  usually  suitable 
for  other  boating  activities.  The  label  on  the 
PFD  indicates  whether  a  particular  design  of 
Type  V  PFD  can  be  used  in  a  specific 
application,  what  restrictions  or  limitations 
apply,  and  its  performance  type. 

Type  V  Hybrid— A  Type  V  Hybrid  PFD  is 
an  inflatable  device  which  can  be  the  most 
comfortable  and  has  a  minimum  deflated 
buoyancy  and  significantly  more  buoyancy 
when  inflated.  In  order  for  the  device  to  be 
acceptable  for  use  on  recreational  boats,  it 
must  be  worn  except  when  the  boat  is  not 
underway  or  when  the  user  is  below  deck. 
When  inflated  it  turns  the  wearer  similar  to 
the  action  provided  by  a  Type  I,  II,  or  III  PFD 
(the  typ>e  of  performance  is  indicated  on  the 
label).  This  type  of  PFD  provides  an  extra 
degree  of  comfort  to  the  boater  who  will  wear 
a  PFD  by  having  a  reducd  amount  of  inherent 
buoyancy.  However,  the  user  must  accept  the 
responsibility  for  care  of  the  device  and  in- 
water  trials  to  check  its  performance.  The 
buoyancy  provided  by  this  PFD  when  it  is 
not  inflated  will  float  approximately  70 
percent  of  the  boating  public.  Therefore,  it  is 
not  recommended  for  non-swimmers  unless 
worn  with  enough  inflation  to  float  the 
wearer.  It  is  suitable  for  use  where  there  is 
or  is  not  a  probability  of  quick  rescue 
depending  on  the  p>erfbrmance  type  marked 
on  it.  This  type  of  PFD  is  approved  in  two 
sizes,  adult,  for  persons  weighing  over  40  kg 
(90  lb):  and  youth,  for  persons  weighing  23- 
40  kg  (50-90  lb),  and  may  be  available  in  a 
number  of  chest  sizes  and  in  universal  adult 
sizes. 

(3)  Insert  a  table  with  the  applicable 
PFD  Type,  size,  and  buoyancy  values 
from  Table  160.077-15(b)(14);  and 

(4)  The  text  in  UL  1517,  Section  39, 
items  D,  E,  and  F. 

(0  For  a  Type  V  recreational  hybrid 
PFD  the  pamphlet  contents  must  be  as 
follows: 

(1)  The  text  in  UL  1517,  Section  39. 
item  A; 

(2)  The  following  text  and 
illustrations: 

There  Are  Five  Types  of  Personal  Flotation 
Devices 

This  is  a  Type  |/nserf  approved  Type] 
Hybrid  Inflatable  PFD. 

Note:  The  following  types  of  PFDs  are 
designed  to  f>erform  as  described  in  calm 


water  and  when  the  wearer  js  not  wearing 
any  other  flotation  material  (such  as  a 
wetsuit). 

Type  I— A  Type  I  PFD  has  the  greatest 
^required  inherent  buoyancy  and  turns  most 
■unconscious  persons  in  the  water  from  a  face 
down  position  to  a  vertical  and  slightly 
backward  position,  therefore,  greatly 
increasing  one's  chances  of  survival.  The 
Type  I  PFD  is  suitable  for  all  waters, 
especially  for  cruising  on  waters  where  there 
is  a  probability  of  delayed  rescue,  such  as 
large  bodies  of  water  where  it  is  not  likely 
that  a  significant  number  of  boats  will  be  in 
close  proximity.  This  type  PFD  is  the  most 
effective  of  all  t>l|pvwi  rough  water.  It  is 
reversible  and  av^lable  in  only  two  sizes — 
Adult  (over  40  kg  (90  lb))  and  child  (less  than 
40  kg  (90  lb.))  which  are  universal  sizes 
(designed  to  for  all  persons  in  the  appropriate 
category). 

[Insert  Illustration  of  Type  I  PFD] 

Type  II — A  Type  II  PFD  turns  most  wearers 
to  a  vertical  and  slightly  backward  position 
in  the  water.  The  turning  action  is  not  as 
pronounced  as  with  a  Tj-pe  I  and  the  device 
will  not  turn  as  many  persons  under  the 
same  conditions  as  the  Type  I.  The  Type  II 
PFD  is  usually  more  comfortable  to  wear  than 
the  Type  I.  This  type  PFD  is  normally  sized 
for  ease  of  emergency  donning  and  is 
available  in  the  following  sizes:  Adult  (over 
40  kg  (90  lb)).  Medium  Child  (23-40  kg  (50- 
90  lb)),  and  two  categories  of  Small  Child 
(less  than  23  kg  (50  lb)  or  less  than  14  kg  (30 
lb)).  Additionally,  some  models  are  sized  by 
chest  sizes.  You  may  prefer  to  use  the  Type 
II  where  there  is  a  probability  of  quick  rescue 
such  as  areas  where  it  is  conunon  for  other 
p>ersons  to  be  engaged  in  boating,  fishing  and 
other  water  activities. 

[Insert  Illustration  of  Type  II  PFD] 

Type  III— The  Type  III  PFD  allows  the 
wearer  to  assume  a  back  of  vertical  position, 
and  the  device  will  maintain  the  wearer  in 
that  position  and  have  no  tendency  to  turn 
the  wearer  face  down.  It  is  not  designed  to 
turn  the  wearer  face  up.  A  Typw  III  is 
generally  more  comfortable  than  Type  II, 
comes  in  a  variety  of  styles  which  should  be 
matched  to  the  individual  use,  and  is  often 
the  best  choice  for  water  s()orts,  such  as 
skiing,  hunting,  fishing,  canoeing,  and 
kayaldng.  This  type  PFD  normally  comes  in 
many  chest  sizes  and  weight  ranges: 
however,  some  universal  sizes  are  available. 
You  may  also  prefer  to  use  the  Type  III  where 
there  is  a  probability  of  quick  rescue  such  as 
areas  where  it  is  common  for  other  persons 
to  be  engaged  in  boating,  fishing,  and  other 
water  activities. 

[Insert  Illustration  of  Type  III  PFD] 

*"  Hybrid  Inflatable  Type  I.  II.  or  III— A  Type 
I,  II,  or  III  Hybrid  PFD  is  an  inflatable  device 
which  can  t>e  the  most  comfortable  and  has 
a  minimal  amount  of  buoyancy  when 
deflated  and  significantly  increased 
buoyancy  when  inflated  (See  accompanying 
table  for  actual  buoyancy  for  your  Type  of 
hybrid).  When  inflated  it  turns  the  wearer 
with  the  action  of  a  Type  I.  II,  or  III  PFD  as 
indicated  on  its  label.  This  type  of  PFD 
provides  an  extra  degree  of  comfort  to  the 
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boater  who  will  accept  the  responsibility  for 
care  of  the  device  and  in-wafer  trials  to  check 
its  f)erfonnance.  The  buoyancy  provided  by 
this  PFD  when  not  inflated  will  float 
approximately  90  percent  of  the  boating 
public.  Therefore,  it  is  not  recommended  for 
non-swimmers  unless  worn  with  enough 
inflation  to  float  the  wearer.  It  is  suitable  for 
use  where  there  is  or  is  not  a  probability  of 
quick  rescue  depending  on  the  performance 
type  marked  on  it.  Type  I  hybrids  are  suitable 
where  rescue  may  be  slow  coming,  while 
Type  II  and  III  are  good  only  when  there  is 
a  chance  of  fast  rescue.  Type  I  hybrids  are 
approved  in  three  weight  ranges,  adult,  for 
persons  weighing  over  40  kg  (90  lb);  youth, 
for  persons  weighing  23-40  kg  (50-90  lb); 
and  small  child,  for  persons  weighing  14-23 
kg  (30-50  lb).  Type  II  hybrid  PFDs  are 
approved  in  the  same  size  ranges  as  Type  I 
hybrids  but  may  be  available  in  a  number  of 
cbesf  sizes  and  in  universal  adult  sizes.  Tyf>e 
III  hybrids  are  only  approved  in  adult  and 
youth  sizes  but  may  also  be  available  in  a 
numl>er  of  chest  sizes  and  in  universal  adult 
sizes. 

Type  TV— A  Type  IV  PFD  is  normally 
thrown  or  tossed  to  a  person  who  has  fallen 
overboard  and  is  intended  to  be  grasped  and 
held  by  the  person  until  rescued.  While  the 
Type  IV  is  acceptable  in  place  of  a  wearable 
device  in  certain  instances,  this  type  is 
suitable  only  where  there  is  a  probability  of 
quick  rescue  such  as  areas  where  it  is 
common  for  other  persons  to  be  engaged  in 
boating,  fishing,  and  other  water  activities.  It 
is  not  recommended  for  use  by  non- 
swimmers  and  children. 

[Insert  Illustration  of  Type  IV  PFD] 

Type  V  (General}— ^  Type  V  PFD  is  a  PFD 
approved  for  restricted  uses  or  activities  such 
as  board  sailing,  or  commercial  white  water 
rafting.  These  PFDs  are  not  usually  suitable 
for  other  boating  activities.  The  label  on  the 
PFD  indicates  whether  a  particular  design  of 
Type  V  PFD  can  be  used  in  a  specific 
application,  what  restrictions  or  limitations 
apply,  and  its  performance  type. 

Type  V  Hybrid— \  Type  V  Hybrid  PFD  is 
an  inflatable  device  which  can  be  the  most 
comfortable  and  has  a  minimum  of  [insert  the 
applicable  minimum  deflated  and  inflated 
values  from  Table  160.077-J5(b)ll4)for 
adult  and  youth  sizes].  In  order  for  the  device 
to  be  acceptable  for  use  on  recreational  boats, 
it  must  be  worn  except  when  the  boat  is  not 
underway  or  when  the  user  is  below  deck. 
When  inflated  it  turns  the  wearer  similar  to 
the  action  provided  by  a  Type  I,  II.  or  III  PFD 
(the  type  of  performance  is  indicated  on  the 
label).  This  type  of  PFD  provides  an  extra 
degree  of  comfort  to  the  boater  who  will  wear 
a  PFD  by  having  a  reduced  amount  of 
inherent  buoyancy.  However,  the  user  must 
accept  the  responsibility  for  care  of  the 
device  and  inwater  trials  to  check  its 
performance.  The  buoyancy  provided  by  this 
PFD  when  it  is  not  inflated  will  float 
approximately  70  percent  of  the  boating 
public.  Therefore,  it  is  not  recommended  for 
non-swimmers  unless  worn  with  enough 
inflation  to  float  the  wearer.  It  is  suitable  for 
use  where  there  is  or  is  not  a  probability  of 
quick  rescue  depending  on  the  performance 
type  marked  on  it.  This  type  of  PFD  is 


approved  in  two  sizes,  adult,  for  persons 
weighing  over  40  kg  (90  lb);  and  youth,  for 
persons  weighing  23-40  kg  (50-00  lb),  and 
may  be  available  in  a  number  of  chest  sizes 
and  in  universal  adult  sizes. 

[Insert  Illustration  of  Hybrid  PFD] 

(3)  Insert  a  table  with  the  applicable 
PFD  Type,  size,  and  buoyancy  values 
from  Table  160.077-15(b)(14);  and 

(4)  The  text  in  UL  1517,  Section  39. 
items  C.  D.  E,  and  F. 

17.  In  §  160.077-29,  paragraphs  (b) 
and  (c)  are  revised,  and  paragraphs  (d). 
(e)  and  (f)  are  added  to  read  as  follows: 

§  160.077-29    PFD  manuals, 
(a)*  *  • 

(b)  Manual  Contents.  Each 
recreational  and  commercial  hybrid  PFD 
sold  or  offered  for  sale  must  be  provided 
with  an  owner's  manual  for  its  PFD 
Type.  The  manual  text  for  a  recreational 
hybrid  PFD  must  be  printed  verbatim 
and  in  the  sequence  set  out  in  paragraph 
(c)  or  (d)  of  this  section,  as  applicable. 
The  manual  for  a  commercial  hybrid 
PFD  must  meet  the  requirements  of 
paragraph  (f)  of  this  section.  Additional 
information,  instructions,  or 
illustrations  may  be  included  within  the 
required  text  if  there  is  no  contradiction 
to  the  required  information. 

(c)  Type  I,  II  or  III  Recreation  Hybrid 
PFD.  For  a  Type  I,  n.  and  III  recreation 
hybrid  PFD  the  manual  contents  must 
be  as  follows: 

(1)  The  following  text: 

Hybrid  Lunitations 

This  PFD  has  limited  inherent  buoyancy 
which  means  YOU  MAY  HAVE  TO  INFLATE 
IT  TO  FLOAT,  and  the  inflatable  portion 
requires  maintenance.  In  the  event  of  an 
accident  or  fall  overboard,  the  chance  of  any 
PFD  aiding  in  your  survival  are  greatly 
increased  if  it  is  worn.  Wearing  this  PFD 
makes  its  limitation  much  less  significant. 

There  is  only  one  way  to  find  out  if  you 
will  float  without  inflation.  That  is  to  try  this 
PFD  in  the  water  as  explained  in  (insert 
reference  to  the  section  of  the  manual  that 
discusses  how  to  test  the  PFD).  If  you  have 
not  tested  this  device  in  accordance  with 
these  guidelines,  the  Coast  Guard  does  not 
recommend  it  use. 

(2)  Instructions  on  use  including 
instructions  on  donning,  inflation, 
replenishing  inflation  mechanisms,  and 
recommended  practice  operation; 

(3)  Instructions  on  how  to  properly 
inspect  and  maintain  the  PFD,  and 
recommendations  concerning  freqjiency 
of  inspection; 

(4)  Instructions  on  how  to  get  i^iePP 
repaired;  ^--^ 

(5)  The  text  in  UL  1517,  Section  40, 
items  B  and  D; 

(6)  The  following  text: 

Why  Do  You  Need  a  PFD? 

A  PFD  provides  buoyancy  to  help  keep 
your  head  above  water  and  to  help  you  stay 


face  up.  The  average  in-water-weight  of  an 
adult  is  only  about  5  to  10  pounds.  The 
buoyancy  provided  by  most  PFDs  will 
support  that  weight  in  wafer.  However,  the 
hybrid  Type  I.  U.  or  III  PFD  may  be  an 
exception.  The  uninflated  buoyancy 
provided  by  this  PFD  may  only  float  90 
percent  of  the  boating  public,  this  is  because 
the  inherent  buoyancy  has  been  reduced  to 
make  it  more  comfortable  to  wear.  So.  you 
may  not  float  adequately  without  inflating 
the  device.  Once  the  device  is  inflated  you 
will  have  a  minimum  of  22  lb  of  buoyancy 
for  adult  sizes,  which  is  more  than  enough 
to  float  everyone.  (See  table  above  [below]  for 
the  actual  minimum  buoyancy  for  different 
Types  of  hybrids.)  Your  body  weight  alone 
does  not  determine  your  in-water-weight. 
Since  there  is  no  simple  method  of 
determining  your  weight  in  water,  you 
should  try  the  device  in  the  water  in  both  its 
deflated  and  inflated  condition. 

(7)  The  text  in  UL  1517,  Section  40. 
item  G; 

(8)  The  following  text: 

Wear  Your  PFD 

Your  PFD  won't  help  you  if  you  don't  have 
it  on.  It  is  well-known  that  most  boating 
accidents  occur  on  calm  water  during  a  clear 
sunny  day.  It  is  also  true  that  in 
approximately  80  percent  of  all  boating 
accident  fetalities,  the  victim  did  not  use  a 
PFD.  Don't  wait  until  it's  too  late.  Non- 
swimmers  and  children  especially  should 
wear  their  PFD  at  all  times  when  on  or  near 
the  water.  Hybridjype  I.  II,  III  or  V  PFDs  are 
not  recommended  for  non-swimmers  unless 
inflated  enough  to  float  the  wearer. 

(9)  The  text  in  UL  1517.  Section  40. 
items  I.  J.  K.  and  L;  and 

(10)  Insert  a  table  with  the  applicable 
PFD  Type.  size,  and  buoyancy  values 
from  Table  160.077-15(b)(14)  or  providp 
a  reference  to  appropriate  pamphlet 
table,  if  the  pamphlet  is  combined  with 
the  manual. 

(d)  Type  V  Fecreational  Hybrid  PFD. 
For  a  Type  V  recreational  hybrid  PFD 
the  manual  contents  must  be  as  follows: 

(1)  The  text  in  UL  1517,  Section  40. 
item  A; 

(2)  Instructions  on  use  including 
instructions  on  donning,  inflation, 
replenishing  inflation  mechanisms,  and 
recommended  practice  operation; 

(3)  Instructions  on  how  to  properly 
inspect  and  maintain  the  PFD.  and 
recommendations  concerning  frequency 
of  inspection; 

(4)  Instructions  on  how  to  get  the  PFD 
repaired;  and 

(5)  The  text  in  UL  1517.  section  40. 
at  is  not  included  under  paragraph 

'd)(l)  of  this  section. 

(e)  Sale  with  manual.  No  person  may 
sell  or  oiler  for  sale  a  recreational  hybrid 
PFD  unless  the  manual  requfred  by  this 
section  is  provided  with  it. 

(0  Cowmercial  Hybrid  PFD.  (1)  For  a 
commercial  hybrid  PFD  that  is 
"Required  To  Be  Worn"  the  manual 


5a8 


Federal  Register  /  Vol.  59.  No.  11  /  Tuesday.  January"  18.  1994/  Proposed  Rules 


lust  meet  the  requirements  of 
laragraph  (d)  of  this  section. 

(2)  For  a  commercial  hybrid  PFD 
pproved  as  a  "Work  Vest  Only"  or 
"ype  I  PFD  tliO  manual  must  meet  the 
equirements  of  either  paragraphs  (fl  (3) 
nd  (4)  or  of  paragraph  (c)  of  this 
ection,  titled  Type  I.  II.  or  III 
Recreational  Hybrid  PFD. 

(3)  Each  commercial  hybrid  PFD 
pproved  with. special  purpose 
imitation  must  have  a  user's  manual 
hat— 

(i)  Explains  in  detail  the  proper  care, 
maintenance,  stowage,  and  use  of  the 
'FD;  and 

(ii)  Includes  any  other  safety 
nformation  as  prescribed  by  the 
pproval  certificate. 

(4)  If  the  manual  required  in 
)aragraph  (f)(3)  of  this  section  calls  for 
nspection  or  service  by  vessel 
)ersonnel.  the  manual  must — 

(i)  Specify  personnel  training  or 
|ualifications  needed; 

(ii)  Explain  how  to  identify  the  PFDs 
hat  need  to  be  inspected;  and 

(iii)  Have  an  inspection  and  service 
og.  unless  the  information  is  otherwise 
■ecorded. 

(5)  If  a  PFD  light  approved  under 
iubpart  161.012  is  not  provided  at  time 
)f  sale,  the  manual  must  specify  the 
■ecommended  type  of  light  to  be  used. 

18.  In  §  160.077-30.  paragraphs  (a) 
ind  (b)  are  revised  to  read  as  follows: 

)  1 60.077-3C    Spare  operating  components 
md  temporary  marking. 

(a)  Spare  operating  components.  Each 
recreational  and  commercial  hybrid  PFD 
Tiust — 

(1)  If  it  has  a  manual  or  automatic 
inflation  mechanism  and  is  packaged 
md  sold  with  one  inflation  medium 
cartridge  loaded  into  the  inflation 
mechanism,  have  at  least  two  additional 
spare  inflation  cartridges  packaged  with 
it.  If  it  is  sold  without  an  inflation 
medium  cartridge  loaded  into  the 
inflation  mechanism,  it  must  be 
packaged  and  sold  with  at  least  tliree 
cartridges:  and 

(2)  If  it  has  an  automatic  inflation 
mechanism  and  is  packaged  and  sold 
with  one  water  sensitive  element  loaded 
into  the  inflation  mechanism,  have  at 
least  two  additional  spare  water 
sensitive  elements  packaged  with  it.  If  it 
is  sold  without  a  water  sensitive 
element  loaded  into  the  inflation 
mechanism,  it  must  be  packaged  and 
sold  with  at  least  three  water  sensitive 
elements. 

Cb)  Temporary  marking.  Each 
recreational  and  commercial  hybrid  PFD 
which  is  sold — 

(1)  In  a  ready-to-use  condition  but, 
which  has  covers  or  restraints  to  inhibit 


tampering  with  the  inflation  mechanism 
prior  to  sale,  must  have  any  such  covers 
or  restraints  conspicuously  marked 
•REMOVE  IMMEDIATELY  AFTER 
PURCHASE."  or 

(2)  Without  an  inflation  medium 
cartridge,  a  water  sensitive  element,  or 
both  pre-loaded  into  the  inflation 
mechanism,  must  include  the  markings 
required  in  §  160.077-15(c)(3)(ii). 

19.  In  §  160.077-31,  paragraphs  (c). 
(d),  (g)(1),  (h),  (j).  introductory  text, 
(j){l),  and  (k)  are  revised,  paragraph  (1) 
is  added,  and  paragraph  {e)(5)  is 
removed  and  reserved  to  read  as 
follows: 

§  1 60.077-31     PFD  Marking. 

(c)  Recreational  Hybrid  PFD.  Each 
recreational  hybrid  PFD  must  be  marked 
with  the  following  text  using  capital 
letters  where  shown  and  be  presented  in 
the  e.xact  order  shown: 

[see  paragmph  11 J  of  this  section  for  exact 
text  to  be  used  here] 

Type  [I.  U.  m.  or  V.  as  applicable]  PFD: 
Recreational  hybrid  inflatable — Approved  for 
use  only  on  recreational  boats.  [For  Type  V 
only]  REQUIRED  TO  BE  WORN  to  meet  Coast 
Cuard  carriage  requirements  (except  for 
persons  in  enclosed  spaces  as  explained  in 
ovvTier's  manual). 

You  May  Have  To  Inflate  This  PFD  To 
Float. 

This  PFD  requires  maintenance.  ' 

Try  this  PFD  in  the  water  to  see  if  it  will 
fioat  you  without  inflation. 

[For  Type  V  only]  When  inflated  this  PFD 
provides  performance  equivalent  to  a  [see 
paragraph  (h)  of  this  section  for  exact  test  to 
be  used  here). 

When  new,  this  PFD  provides  a  minimum 
biibyant  force  of  [see  Table  160.077-I5lb)(14) 
for  appropriate  value  to  be  used  here] 
uninflated  and  [see  Table  16O.077-15(b)(14) 
for  appropriate  value  to  be  used  here]  when 
inflated. 

A  pamphlet  and  owner's  manual  musvbe 
provided  with  this  PFD. 

(d)  Commercial  Hybrid  PFD.  Each 
commercial  hybrid  PFD  must  be  marked 
with  the  following  text  using  capital 
letters  where  shown  and  be  presented  in 
the  exact  order  shown: 

[see  paragraph  (Ij  (1 )  or  (2)  of  this  section 
for  exact  text  to  be  used  here] 

Type  [••/"  or  "V  Work  Vest  Only",  as 
applicable]  PFD:  Commercial  hybrid 
inflatable — Approved  for  use  on  [see 
paragraph  (j)  of  this  section  for  exact  text  to 
be  used  here]. 

You  May  Have  To  Inflate  This  PFD  To 
Float. 

This  PFD  must  be  maintained,  stowed,  and 
used  only  in  accordance  with  the  owner's 
manual. 

Try  this  PFD  in  the  water  to  see  if  it  will 
float  you  without  inflation. 

[For  Type  V  oniy]  When  inflated  this  PFD 
provides  performance  equivalent  to  a  [see 
paragraph  (h)  of  this  section  for  exact  test  to 
be  used  here). 


When  new,  this  PFD  provides  a  minimum 
buoyant  force  of  [see  Table  160.077-l7(bM9) 
for  appropriate  value  to  be  used  here] 
uninflated  and  [see  Table  160.077-1 7(b)(9) 
for  appropriate  value  to  be  used  here]  when 
inflated. 

(e)*  •  • 
(5)  [Reserved] 


(g)  Flotation  material  buoyancy  loss — 
/(I)  Foam.  When  flotation  foam  having  a 
(  V  factor  of  less  than  94  is  used,  the 
V^tatement  "As  explained  in  the  owner's 
manual,  test  at  least  annually  for 
buoyancy  loss."  must  follow  the 
minimum  buoyant  force  statement  in 
paragraph  (c)  or  (d)  of  this  section. 

(2)*  *  • 

(h)  Type  equivalence.  The  exact  text 
to  be  inserted  for'Type  V  hybrid  PFD's 
will  be  one  of  the  following  type 
equivalents  as  noted  on  the  Approval 
Certificate. 
***** 

(j)  Approved  use.  Unless  the 
Commandant  has  authorized  omitting 
the  display  of  approved  use,  the  exact 
text  to  be  inserted  will  be  one  or  more 
of  the  following  statements  as  noted  on 
the  approval  certificate. 

(1)  "uninspected  commercial 
vessels  ** 

(a)  "Type  I  Hybrid  PFD"  or 

(b)  "Type  V  Hybrid  PFD— required  to 
be  worn  to  meet  Coast  Guard  carriage 
requirements  (except  for  persons  in 
enclosed  spaces  as  explained  in  owner's 
manual]." 

(k)  Statement  of  minimum  uninflated 
buoyancy.  Instead  of  the  statement 
concerning  minimum  buoyancy 
required  by  paragraphs  (c)  and  (d)  of 
this  section,  a  hybrid  PFD  may  be 
marked  with  a  minimum  buoyant  force, 
of  greater  than  the  values  on  Table 
160.077-15(b)(14]  for  recreational 
hybrid  PFD's  or  Table  160.077-1 7(b)(10) 
for  commercial  hybrid  PFD's,  if 
specified  on  the  approved  plans  and 
specifications. 

(1)  Size  ranges.  (1]  Adult— For  persons 
weighing  more  than  40  kg  (90  lb). 

(2)  Youth — For  persons  weighing  23- 
40  kg  (50-90  lb). 

[3]  Child  Small— For  persons 
weighing  14-23  kg  (30-50  lb). 

20.  Section  160.077-33  is 
redesignated  §  160.077-6,  and  in  newly 
redesignated  §  160.D77-6  paragraphs  (b), 
introductory  text,  and  (c)(i)  are  revised, 
and  paragraph  (a)(3)(vi)  is  added  to  read 
as  follows: 

§  160.077-6    Approval  Proc«dures. 

(a)*  •  • 
(3)*  •  • 
(vi)  The  intended  size  range  of  wearer. 


(b)  Waiver  of  tests.  If  a  manufacturer 
requests  that  any  test  in  this  subpart  be 
waived,  one  of  the  following  must  be 
provided  to  the  Commandant  as 
justification  for  the  waiver: 
•        ••••' 

(c)*  *  • 

(1)  Meets  other  requirements 
prescribed  by  the  Commandant  in  place 
of  or  in  addition  to  requirements  in  this 
subpart;  and 
***** 

21.  Section  160.077-35  is 
redesignated  §  160.077-7  and  in  newly 
redesignated  §  160.077-7,  paragraphs  (a) 
and  (b)  are  revised  to  read  as  follows: 


§  160.077-7    Procedure  for  approval  of 
design  or  material  revision. 

(a)  Each  change  in  design,  material,  or 
construction  of  an  approved  PFD  must 
be  approved  by  the  Commandant  before 
being  used  in  any  production  of  PFD's. 

(b)  Determinations  of  equivalence  of 
design,  construction,  and  materials  may 
be  made  only  by  the  Commandant. 

22.  Section  160.077-37  is 
redesignated  §  160.077-9  and  is  revised 
to  read  as  follows:. 

§160.077-9    Independent  laboratories. 

A  list  of  independent  laboratories 
which  have  been  accepted  by  the     , 


Commandant  for  conduction  or 
supervision  the  tests  and  inspections 
required  by  this  subpart,  and  for  making 
material  certifications  required  by 
§  160.077-11,  may  be  obtained  from  the 
Commandant. 

Dated:  January  1 1 .  1994. 
A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  94-1135  Filed  1-14-94;  8:45  am)   . 
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)EPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servlce^,^ 

rMD-03-00-4] 

Notice  of  Program  Continuation 

kGENCY:  Agricultural  Marketing  Service. 

JSDA. 

kCTION:  Notice  inviting  applications  for 

iscal  year  1994  grant  funds  under  the 

^ederal-State  Marketing  Improvement 

'rogram. 

>ummary:  Notice  is  hereby  given  that 
he  Federal-State  Marketing 
mprovement  Program  (FSMIP)  was 
illocated  $1,300,000  in  the  Federal 
)udget  for  Fiscal  Year  1994.  Funds 
emain  available  for  this  program.  States 
nterested  in  obtaining  funds  under  the 
irogram  are  invited  to  submit  proposals 
or  marketing  studies.  Only  State 
Departments  of  Agriculture  or  State 
\gencies  are  eligible  for  funds. 
)ATES:  Applications  will  be  accepted ' 
hrough  June  1, 1994. 
ADDRESSES:  Proposals  may  be  sent  to  Dr. 
rlarold  S.  Ricker,  Assistant  Director, 
rransportation  and  Marketing  Division. 
\gricultural  Marketing  Service  (AMS), 
JSDA.  room  4006  South  Building,  P.O. 
Box  96456.  Washington.  DC  20090- 
5456. 

tOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker.  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  FSMIP  is 
authorized  under  section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq).  The  program  is  a 
matching  fund  program  designed  to 
assist  State  Departments  of  Agriculture 
in  conducting  feasibility  studies  related 
to  the  marketing  of  agricultural 
products.  Organizations  interested  in 
conducting  a  marketing  study  should 
contact  their  State  Department  of 
Agriculture  Marketing  Division  to 
discuss  their  proposal. 

Mutually  acceptable  proposals  must 
be  submitted  through  the  State  Office 


and  be  accompanied  by  a  completed  SF 
424  and  detailed  budget  statement. 
FSMIP  funds  may  not  be  used  for 
advertising  or  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State 
Departments  of  Agriculture  or  the  above 
AMS  contact. 

In  terms  of  objectives,  the  States  are 
encouraged  to  submit  proposals 
regarding: 

(1)  Studies  to  identify  new  crops, 
markets,  and  marketing  systems  for 
agricultural  products,  both  domestically 
emd  internationally; 

(2)  studies  to  improve  efficiency  of 
the  marketing  system  to  enhance 
competitiveness  and  profitability;  and 

(3)  studies  to  help  maintain  product 
quality  through  new  handling, 
processing,  and  distribution  techniques. 
Proposals  addressing  other  marketing 
objectives  will  also  receive 
consideration. 

FSMIP  is  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  under 
number  10.156  and  subject  agencies 
must  adhere  to  title  VI  of  the  Civil 
Rights  Act  of  1964,  which  bars 
discrimination  in  all  Federally  assisted 
programs. 

Dated;  January  10,  1994. 
Lon  Hatamiya, 
•  Administrator. 
[PR  Doc.  94-1124  Filed  1-14-94;  8;45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-160-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
estabUshment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  October  1993.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 


Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

(FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies.  Bioteclmology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8245. 
For  a  copy  of  this  month's  list,  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Kitto  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products."  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Senmi-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products.  ' 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses.  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology.  Biologies,  and 
Environmental  Protection  prepares  a  list 
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of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
October  1993.  The  monthly  Ust  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

Done  in  Washington,  DC,  this  12th  day  of 
fanuary  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-1121  Filed  1-14-94;  8:45  ami 
BILt^  CODE  9410-34-P 

Commodity  Credit  Corporation 

Market  Promotion  Program,  Fiscal 
Year  1994 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Market  Promotion  Program  for  Fiscal 
Year  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Agriculture.  Foreign 
Agricultural  Service.  Marketing 
Operations  Staff,  room  4932-S.  14th  and 
Independence  Avenue,  Washington.  DC 
20250-1042,  Telephone:  (202)  720- 
5521. 

SUPPt-EMENTARY  INFORMATION:  Section 
203  of  the  Agricultural  Trade  Act  of 
1978,  as  amended,  directs  the 
Commodity  Credit  Corporation  (CCC)  to 
"carry  out  a  program  to  encourage  the 
development,  maintenance  and 
expansion  of  commercial  export  markets 
Tor  agricultural  commodities  through 
cost-share  assistance  to  eligible  trade 
organizations  that  implement  a  foreign 
market  development  program." 
Assistance  under  this  program  may  be 
provided  in  the  form  of  funds  of,  or 
commodities  owned  by,  the  CCC.  as 
determined  appropriate  by  the 
Secretary. 

MPP  will  be  implemented  in 
accordance  with  the  regulations  set 
forth  in  7  CFR  part  1485.  subpart  B.  (56 
FR  40745).  August  16. 1991.  as  revised 
by  the  interim  rule  published  in  the 
Federal  Register  on  November  17, 1993 
(58  FR  60549).  The  Administrator  of  the 
Foreign  Agricultural  Service  (FAS),  who 
is  Vice  President  of  CCC,  is  authorized 
to  enter  into  agreements  with  nonprofit 
trade  associations,  regional  associations 
of  state  departments  of  agriculture,  state 
groups,  and  U.S.  private  firms  and 
cooperatives  to  provide  cost-share 
assistance  to  carry-out  approved  export 


promotion  activities.  Eligibility  for 
promotional  support  will  be  limited  to 
those  agricultural  commodities  or 
products  which  are  at  least  50  percent 
U.S.  origin  by  weight,  excluding  added 
water.  Except  for  activities  conducted 
by  small-sized  entities  operating 
through  state  groups,  promotional 
activities  will  only  be  undertaken  to 
counter  or  offset  the  adverse  effects  of 
a  subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country, 
through  cost-share  assistance,  in  order 
to  encourage  the  development, 
maintenance,  and  expansion  of 
commercial  export  markets  for  U.S. 
agricultural  commodities  and  products. 
Assistance  may  be  provided  for  brand 
promotion  activities  when  such 
activities  are  determined  by  the 
Administrator,  FAS,  to  be  an  effective 
means  of  carrying  out  the  purposes  of 
the  MPP. 

To  be  considered  by  CCC,  applicants 
must  fully  comply  with  the  procedures 
specified  in  7  CFR  part  1485.  Criteria  for 
the  allocation  of  CCC  resources  in  the 
MPP  are  set  forth  in  7  CFR  1485.15. 

The  applicant  must  provide  the 
information  required  by  7  CFR  part  1485 
and  may  include  any  other  factors  the 
applicant  deems  appropriate.  All 
applications  (original  plus  two  copies) 
must  be  received  by  5  p.m.  eastern  time. 
February  23, 1994  at  the  following 
address: 

Overnight  delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
4932— S.  14th  and  Independence 
Avenue.  Washington.  DC  20250-1042. 

Regular  Postal  Delivery:  U.S. 
Department  of  Agriculture,  Marketing 
Operations  Staff.  Ag  Box  1042, 
Washington,  DC  20250-1042. 

For  more  detailed  information 
regarding  application  procedures, 
revised  strategic  plan  formats,  and  other 
aspects  of  the  MPP.  contact  the 
Marketing  Operations  Staff.  Foreign 
Agricultural  Service,  at  the  applicable 
address  above  or  telephone  (202)  720- 
5521.  Comments  regarding  the  conduct 
of  the  MPP  may  be  directed  to  either 
address  as  applicable. 

Signed  at  Washington,  DC  on  January  11. 
1994. 

Richard  B.  Sciiroeter. 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Acting  Vice  President, 
Commodity  Credit  Corporation. 
(PR  Doc.  94-1122  Filed  1-14-94;  8:45  am) 

8ILUN0  COOC  3410-10-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
February  2. 1994. 9  a.m..  in  the  Herbert 
C.  Hoover  Building,  room  1617M(2), 
14th  Street  &  Pennsylvania  Avenue, 
NW.,  Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  export  controls 
affecting  sensors  &  lasers. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  tlie  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  oj>en  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
pubhc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  pubUc  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  EA/OAS — room 
3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of       * 
Commerce.  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  extermination 
to  close  meetings  or  portions  of 
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noeetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further- information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  10, 1994. 
Betty  A.  Feirell, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc  94-1138  Filed  1-14-94;  8:45  ami 
BtLUNO  COOE  3S1»-0T-M 


Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  February  1, 
1994,  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2),  14th 
&  Pennsylvania  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  technical  questions 
that  affect  the  level  of  export  controls 
apphcable  to  telecommunications  and 
related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Presentation  of  papers  or  comments 
by  the  public.  The  public  is  encoiiraged 
to  address  the  issue  of  current  control 
limits  on  "routers"  and  to  bring  to  the 
meeting  specific  examples  of  current 
models. 

4.  Update  on  COCOM. 

5.  Discussion  of  Foreign  Availability 
Assessment. 

6.  Discussion  on  U.S.  Interim 
Licensing  Policy. 

Executive  Session        s 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  faciUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 


Lee  Ann  Carpenter,  TAC  Unit,  ODAS/ 
EA/BXA,  room  3886,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  In  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
ex:  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  10. 1994. 
Betty  Feirell. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-1152  Filed  1-14-94;  8:45  ami 
BILLMQ  COM  3S10-OT-M 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  February  3. 
1994.  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2).  14th 
Street  &  Pennsylvania  Avenue  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Pohcy  Analysis  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or 
Comments  by  the  Public. 

4.  Briefing  on  COCOM/Follow  on 
Organization. 

5.  Discussion  of  recent  revisions  to 
the  Export  Admin.  Regulations. 


Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCON^ 
control  programs  and  strategic  criteria    . 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  UnityOAS/EA/BXA 
room  3886,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  6. 1994. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  pubUc  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  pubhc  insi>ection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  For  further  information  or  copies  of 
the  minutes  call  202-482-2583. 

Dated:  January  10. 1994. 
Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit. 
IFR  Doc.  94-1139  Filed  1-14-94;  8:45  am) 

BtLUNO  CODE  3S10-0T-M 


Foreign-Trade  Zones  Board 
[Docket  No.  4-04] 

Foreign-Trade  Subzone  59A— Lincoln, 
NE;  Request  for  Expanded 
Manufacturing  Authority;  Kawasaki 
Motors  lyianufacturing  Corporation, 
U.S.A.,  Plant  (Utility  Work  Trucks) 

An  application  has  been  submitted  to 
t^  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Kawasaki  Motors 
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Manufacturing  Corporation,  U.S.A. 
(KMM),  operator  of  FTZ  Subzone  59A, 
at  the  KMM  manufacturing  facilities, 
Lincoln,  Nebraska,  requesting  authority 
to  manufacture  utility  work  trucks 
under  zone  procedures.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
January  10,  1994. 

Subzone  59A  was  approved  by  the 
FTZ  Board  in  1980  with  activity  granted 
for  the  manufacture  of  motorcycles,  jet 
skis,  and  four  wheel  all  terrain  vehicles 
(Board  Order  163,  45  FR  58637,  9-4- 
80).  An  application  for  expansion  of  the 
subzone  is  currently  pending  (Doc.  56- 
93,  58  FR  63335.  12-1-93). 

KMM  is  now  requesting  subzone 
authority  for  the  manufacture  of  certain 
off-road,  gasoline  engine  utility  work 
trucks  (called  "Mules")  (payload 
capacity  up  to  1,200  pounds)  for  the 
U.S.  market  and  export.  Foreign-sourced 
components  and  subassemblies 
comprise  approximately  40  percent  of 
the  finished  vehicles'  material  value  and 
include:  engines,  transmissions, 
calipers,  wheels,  and  tires  (duty  rate 
range:  free-15.4%).  All  steel  mill 
products  will  be  sourced  domestically. 

Zone  procedures  would  exempt  KlClM 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished 
work  trucks  (HTSUS#  8709.19.0030, 
duty  free)  for  the  foreign  components 
noted  above.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  KMM's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  tlieir 
receipt  is  on  March  21,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  4,  1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District  Office, 
11133  "O"  Street,  Omaha,  Nebraska  68137. 

Office  of  the  Executive  Secretary.  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 


Commerce,  room  3716, 14th  Street  & 

Constitution  Avenue,  NW.,  Washington, 

DC  20230. 

Dated:  January  12. 1994. 
lohn  ).  Da  Fonts.  Jr., 
Expcutive  Secretary. 

IFR  Doc.  94-1140  Filed  1-14-94;  8:45  am] 
BIUJNO  CODE  3S10-O»-P 

International  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervaiUng  duty 
orders,  findings  and  suspension 
agreements  with  December  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  January  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-2104. 

SUPPt-EMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  December  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  tlie  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
December  31, 1994. 


Antidumping  duty  proceedings 


Canada: 

Elen'wntal  Sulphur 

A-1 22-047 
Alberta  Energy  Co.,  Ltd., 
Allied-Signal  Inc.,  Brim- 
stone Export,  Burza  Re- 
sources, Fanchem. 
Husky  Oil,  Ltd.,  Mobil  Oil 
Canada,.  Ltd.,  Norcen 
Energy  Resources, 
Petrosal,  Saratoga  Proc- 
essing Co.,  Ltd.,  Sutoow 
Minerals  

Mexico: 
Circular    Welded    Non-AItoy 

Steel  Pipe 
A-201-805 
Villacero  Tuberia  Nacionai, 
S.A.  de  C.V 

People's  Reputjiic  of  China: 

Ceiling  Fans 

A-570-807 
Wiseman  Enterprises. 
WoWnch.  J&P  Manufac- 
turirtg  Enterprises,  Kong 
Luen,  Mightide,  Sotith- 
em  King  international, 
SMC  Marketing,  King  of 
Fans.  .  CEC  Electrical 
Manufacturing  (Inter- 
national) Company/CEC 
Industries  (Shenghen) 
LtdVCEC  (USA)  Texas 
Group  Inc.,  Wing  Tat 
Electric  Manufacturing 
Co.,  Ltd./China  Miles 
Co..  Ltd 

All  ottier  exporters  of  ceiling 
tans  from  ttie  People's  Re- 
pubbc  of  China  are  condi- 
tionally covered  by  this  re- 
view 
Taiwan: 
Cartxxi  Steel  Butt-Weld  Pipe 

Fittings 
A-583-605 
CM.  Pipe  Fittings  Co., 
Ltd.,  Rigid  Industnes 
Co.,  Ltd.,  Gel  Bey  Cor- 
poration, Chop  Hstn  En- 
terprises   '.... 

Certain  Small  Business  Tele- 
phone Systems  and  Sub- 
assemblies Thereof 

A-583-806 
Bitronic  Telecoms  Co.,  Ltd. 

Certain     WekJed     Stainless 

Steel  Pipe 
A-583-ei5 

Ta    Chen    Stainless    Pipe 
Co..  Ltd 

Countervailing    Duty    Proceed- 
ings: 

Mexico: 
Porcelain-on-Steel  Cookware 

C-201-505  


Penodtobe 
reviewed 


12/1/92- 
11/30/93 


4/28/92- 
10/31/93 


12'1/92- 
11/30/93 


12/1/92- 
11 '30/93 


12/1/92- 
11/30/63 


3.'1/93- 
11/30/93 


l/t/93- 
12/31/93 


!594    / 
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Suspension  Agreements: 

jingapore: 
Certain    Refrigeration    Com- 
pressors 
C^5S9-001  


Period  to  be 
reviewed 


4/1/92- 
3/31/93 


Interested  parties  must  submit 
ipplications  for  disclosure  under 
idministrative  protective  orders  in 
iccordance  with  sections  353.34(b}  and 
(55. 34(b)  of  the  Department's 
egulations. 

These  initiations  and  this  notice  are 
n  accordance  with  section  751(a)  of  the 
rariff  Act  of  1930,  as  amended  (19 
J.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
ind  355.22(c)(1)  (1993). 

Dated;  January  12.  1994. 
oseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
FR  Doc.  94-1143  Filed  1-14-94;  8:45  am) 
IILUNG  CO0€  3910-OS-P 


A-437-601] 

rapered  Roller  Bearings  and  Parts 
rhereof,  Finished  and  Unfinished, 
-rem  the  Republic  of  Hungary 

VGENCY:  International  Trade 

\dministration/Import  Administration, 

I^ommerce. 

ACTION:  Notice  of  termination  of 

mtidumping  duty  administrative 

■eviews. 

SUMMARY:  In  response  to  requests  from 
he- respondent,  Magyar  Gordulocsapagy 
^^uvek,  the  Department  of  Gammerce 
jiitiated  administrative  reviews  of  the 
•espondent  on  July  22, 1992  for  the 
aeriod  June  1, 1991  through  May  31, 

1992,  and  on  July  21, 1993  for  the 
period  June  1, 1992  through  May  31. 

1993.  We  are  now  terminating  these 
reviews. 

EFFECTIVE  DATE;  January  18, 1994. 
-on  FURTHER  INFORMATION  CONTACT: 
Breck  J.  Richardson  or  Elisabeth  Urfer, 
Dffice  of  Antidumping  Compliance, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPt.EMENTARY  INFORMATION: 

Background 

In  accordance  with  19  CFR  353.22(c), 
the  Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  exports  to  the  United  States 
for  the  period  June  1, 1991  through  May 
31. 1992  (57  FR  32521)  on  July  22. 1992. 
and  for  the  period  Jime  1 ,  1992  through 
May  31.  1993  (58  FR  39007)  on  July  21, 


1993.  On  December  22, 1993.  Magyar 
Gordulocsapagy  Muvek  (MOM)  and  the 
Timken  Company,  the  Petitioner,  jointly 
asked  the  Department  to  terminate  these 
reviews,  stating  that  both  parties  sought 
to  conserve  resources,  and  MOM 
withdrew  its  requests  for  reviews. 

In  accordance  with  19  CFR 
353.22(a)(5).  "the  Secretary  may  permit 
a  party  that  requests  a  review  imder 
paragraph  (a)  of  this  section  to  withdraw 
the  request  not  later  than  ninety  days 
after  the  date  of  publication  of  notice  of 
initiatton  of  the  requested  review.  The 
Secretary  may  extend  this  time  limit  if 
the  Secretary  decides  that  it  is 
reasonable  to  do  so." 

Under  the  circiunstances  in  which  no 
interested  party  objects  to  the  request 
for  termination,  we  believe  that  it  is 
reasonable  to  extend  the  ninety-day 
time  limit  governing  the  withdrawal  of 
requests  for  administrative  reviews. 
Thus,  in  view  of  MGM's  and  Timken's 
request  of  December  22, 1993.  the 
Department  is  terminating  these 
reviews. 

These  terminations  are  in  accordance 
with  19  CFR  353.22(a)(5). 

Dated:  January  11. 1994. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  94-1141  Filed  1-14-94;  8:45  am) 

BtLUNO  CODE  3510-OS-P 

(A-688-604;  A-«8a-054] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  apd  Unfinished, 
From  Japan  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  In 
Outside  Diameter,  and  Components 
Thereof,  From  Japan 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Conunerce. 

ACTION:  Notice  of  amendment  to  final 

results  of  antidumping  duty 

administrative  reviews. 

SUMMARY:  On  December  9, 1993.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  final  results  of 
administrative  reviews  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  components  thereof,  from 
Japan,  and  the  antidumping  duty  order 
on  tap)ered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
Ja^an.  The  reviews  of  the  finding 
covered  the  periods  from  August  1, 1990 
through  September  30,  1991,  and 
October  1,  1991  through  September  30, 
1992.  The  reviews  of  the  order  covered 


the  periods  from  October  1, 1990 
through  September  30, 1991.  and 
Octoter  1, 1991  through  September  30. 
1992. 

Subsequent  to  the  publication  of  the 
final  results,  the  Department  discovered 
that  it  had  made  a  ministerial  error 
affecting  the  margins  for  Nachi- 
Fujikoshi.  The  Department  also 
discovered  ministerial  errors  affecting 
the  margins  for  NSK  Ltd..  Koyo  Seiko, 
and  NTN  Corporation;  however,  since 
appeals  have  already  been  filed  by  these 
parties,  we  are  precluded  irom 
correcting  these  errors  at  this  time. 

We  have  corrected  the  error  affecting 
Nachi  by  assigning.to  Nachi  in  the  A— 
588-604  reviews  of  both  periods  the 
proper  rate  to  be  used  as  best 
information  available  (BIA),  40.37 
percent. 

EFFECTIVE  DATE:  January  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9, 1993,  the  Department 
published  in  the  Federal  Register  the 
final  results  of  its  1990-91  and  1991-92 
administrative  review  of  the 
antidumptlng  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  components  thereof,  from 
Japan,  and  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  imfinished,  &t)m 
Japan  (58  FR  64720). 

Subsequent  to  the  publication  of  the 
final  results,  the  Department  discovered 
that  it  had  made  a  ministerial  error 
afi^ecting  Nachi. 

Section  353.28(d)  of  the  Department's 
regulations  defines  a  "ministerial  error" 
as  "an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial"  (19 
CFR  353.28(d)).  Although  Nachi 
submitted  comments  on  November  1, 
1993,  concerning  the  rate  it  should 
receive  as  BL\  in  the  A-58&-604 
reviews,  the  Department  inadvertently 
failed  to  address  these  comments  in  the 
final  results.  Nachi  pointed  out  that  the 
rate  of  45.95  percent,  which  the 
Department  assigned  to  Nachi  in  the 
final  results.'  is  a  rate  from  a  previous 
review  of  the  order  which  was  later 
amended  to  correct  clerical  errors.  We 
agree  with  ^l'achi,  and  have  assigned,  a.s 


f 
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BIA,  a  rate  of  40.37  percent  to  Nachi  in 
both  reviews  of  the  A-588-604  case. 

Amended  Final  Results  of  Review 

As  a  result  of  this  correction,  we  have 
detennined  that  the  rate  for  Nachi  is 
40.37  percent  for  tapered  roller  bearings 
and  components  thereof  (A-588-604) 
for  the  periods  October  1,  1990  through 
September  30, 1991,  and  October  1, 
1991  through  September  30. 1992. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  United  States  price  and  foreign 
market  value  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  are  amended  as 
follows:  A-588-604:  Nachi  40.37 
percent.  All  other  cash  deposit 
requirements  remain  unchanged  from 
the  notice  of  December  9,  1993. 

These  deposit  requirements  shall 
remain  in  effect  until  the  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  amendment  to  the  final  results  of 
administrative  reviews  and  this  notice 
are  in  accordance  with  section  751(fl  ol" 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(f))  and  section  353.28(c)  of 
the  Department's  regulations  (19  CFR 
353.28(c)). 

Dated:  January  7. 1994. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-1142  Filed  1-14-94;  8:45  am) 

atLLMQ  COOe  3S10-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Greenst>oro-Winston 
Salem-HIgh  Point.  NC 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Cancellation. 

SUMMARY:  The  above  solicitation  was 
previously  advertised  on  Thursday, 
August  12, 1993.  This  solicitation  has 
been  cancelled. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Robert  M.  Henderson. 

Acting  Regional  Director,  Atlanta  Regional 
Office. 

[FR  Doc.  94-1102  Filed  1-14-94;  8:45  am] 

BILUNO  COOE  3510-21-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  011094  B] 

International  Whaling  Commission; 
Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meetings. 

SUMMARY:  NOAA  makes  use  of  a  public 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(I\VC).  This  notice  sets  forth  gxiidelines 
for  participating  on  the  Committee  and 
a  tentative  schedule  of  meetings  and 
other  important  dates. 
DATES:  See  "SUPPLEMENTARY 
INFORMATION"  for  dates  of  scheduled 
meetings. 

ADDRESSES:  Recommendations  to  the 
U.S.  Commissioner  to  the  IWC  and 
nominations  to  the  U.S.  delegation  to 
the  IWC  should  be  sent  to:  Dr.  D.  James 
Baker,  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce. 
Herbert  C.  Hoover  Building,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  with  a  copy  sent  to  Kevin 
Chu.  Office  of  International  Affairs, 
room  14247.  National  Marine  Fisheries 
Service.  1315  East  West  Highway,  Silver 
Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Chu,  Office  of  International 
Affairs,  room  14247,  National  Marine 
Fisheries  Service,  1315  East  West 
Highway,  Silver  Spring,  MD  20910. 
Phone:  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  of  NOAA.  The  U.S. 
Commissioner  to  the  IWC  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce,  and  assisted  by  the  / 

Department  of  State,  the  Ctepartment  of 
the  Interior,  the  Marine  Mammal 
Commission,  and  other  interested 
agencies. 

Each  year,  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
for  the  annual  meeting  of  the  IWC, 
which  is  usually  held  in  the  spring  or 
summer.  The  major  purpose  of  the 
preparatory  meetings  is  to  provide  for 


input  in  the  development  of  policy  by 
members  of  the  public  and  non- 
governmental organizations  interested 
in  whale  conservation.  NO.AA  believes 
that  this  participation  is  important  for 
the  effective  development  and 
implementation  of  U.S.  policy 
concerning  whaling. 

Any  person  with  an  identifiable 
interest  in  United  States  whale 
conservation  policy  may  participate  in 
the  meetings,  but  NOAA  reserves  the 
authority  to  inquire  about  the  interest  of 
any  person  who  appears  at  a  meeting 
and  to  determine  the  appropriateness  of 
that  person's  participation.  Foreign 
nationals  and  persons  who  represent 
foreign  governments  may  not  attend. 
These  stringent  measures  are  necessary 
to  promote  the  candid  exchange  of 
information.  Such  measures  are  a 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  IWC  meetings 
that  characterizes  current  practice. 

The  tentative  schedule  of  meetings 
and  deadlines,  including  those  of  the 
IWC  and  deadlines  for  the  preparation 
of  position  papers  during  1994  is  as 
follows: 

Januar>-  3. 1994 — Publish  in  the  Federal 
Register  the.  Agency  views  on;  (1)  The 
current  population  levels  and  annual  net 
recruitment  rate  of  bowhead  whales,  (2)  the 
nature  and  extent  of  the  aboriginal/ 
subsistence  need  for  bowhead  whales,  (3)  the 
level  of  take  of  bowhead  whales  that  is  '^ 

consistent  with  provisions  of  the  IWC 
aboriginal/subsistence  whaling  management 
scheme,  and  (4)  a  list  of  documents  reviewed 
by  NOAA  and  used  by  the  Administrator  in 
formulating  these  views. 

January  11. 1994  (2  p.m..  room  6009. 
Herbert  C  Hoover  Building.  Department  of 
Commerce.  14th  and  Constitution. 
Washington,  DC) — Meeting  of  the  Interagency 
Committee  to  review  past  events  and  to  t>egin 
preparation  for  the  1994  Annual  Meeting  of 
the  IWC.  As  with  all  such  meetings, 
interested  persons  who  are  unable  to  attend 
are  welcome  to  submit  comments. 
Recommendations  to  the  U.S.  Commissioner 
should  be  sent  to  the  Under  Secretary  for 
Oceans  and  Atmosphere  at  the  above 
address. 

February  1. 1994 — Nominations  for  the 
U.S.  Delegation  to  the  May  IWC  meetings  are 
due  to  the  U.S.  Commissioner,  with  a  copy 
to  Kevin  Chu  at  the  address  above.  All 
persons  wishing  to  be  considered  pursuant  to 
the  U.S.  Commissioner's  recommendation  to 
the  Department  of  State  concerning  the 
composition  of  the  Delegation  should  ensure 
that  nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to  the 
Delegation  should  contact  the  Department  of 
State  directly. 

February  20-24. 1994,  Norfolk  Island. 
Australia — Intersessional  meeting  of  the  IWC 
to  discuss  a  proposal  to  create  a  whale 
sanctuary  in  the  Antarctic.  (Attendance  is 
limited  to  official  delegations  and  observers 
from  inter-govemmental  organizations  and 
non-member  governments.) 
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March  10. 1994  (2  p.m.,  room  6009. 
Heiiwrt  C  Hoover  Building.  Department  of 
Commerce,  14th  and  Constitution, 
Washingtoi.  DC)— Tentative  Interagency 
Coimnittee  meeting  date  to  review  recent 
events  relating  to  the  IWC,  to  continue 
preparations  for  the  upcoming  IWC  Annual 
Meeting. 

April  21. 1994  (2  p.m..  room  6009,  Herbert 
C  Hoover  Building.  Department  of 
Commerce,  14th  and  Constltiition, 
Washington,  DC) — Tentative  Interagency 
Committee  Meeting  date  for  finahzing 
preparations  for  1991  IWC  meetings. 

May  23-27, 1994,  Puerto  Vallarta. 
Mexico— 46th  Annual  Meeting  of  the 
International  Whaling  Commission. 

Dated:  January  4,  1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc.  94-1091  Filed  1-14-94;  8:45  am) 
BauMOCOM  Mi«-a-« 


P.0.01KM4A] 

Whattng:  Repoft  of  Indopendont 
Scientific  Pear  Review  of  the  Catch 
Umtt  Algortthm  of  the  IntemattonaJ 
Whaling  Commlsaion's  Revised 
Management  Procedure 

agency:  National  Marine  Fisheries 
Service  (NMFS).  Ntational  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice:  availability  of  report. 

SU«MARY:  The  National  Marine 
Fisheries  Service  has  conducted  an 
independent  scientific  peer  review  of 
the  International  Whaling  Commission's 
Revised  Management  Procedure.  This 
notice  announces  the  availability  of  the 
report  of  the  peer  review  panel  and 
soUdta  comments  on  the  report. 
DATES:  Comments  should  be  received  by 
NMFS  by  March  4, 1994. 
ADDRESSES:  Requests  for  copies  of  the 
report  of  the  peer  review  panel  and 
comments  on  that  report  should  be 
directed  to:  Dr.  Michiael  P.  Sissenwine, 
Senior  Scientist  for  Fisheries,  National 
Marine  Fisheries  Service,  1315  East 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Swartz  (301)  713-2239. 
SUPPLEMENTARY  INFORMAriON:  At  its 
1993  Annual  Meeting,  the  Scientific 
Committee  of  the  International  Whaling 
Commission  (IWC)  unanimously 
recommended  that  the  Commission 
adopt  a  specific  Re^ised  Management 
Procedure  (RMP),  including  a  method 
for  caiculating  catch  quotas  for 


commertual  whaling — the  "catch  limit 
algorithn"  (CLA).  As  part  of  the  U.S. 
evaluation  of  the  proposed  procedure, 
NMFS  conducted  an  independent 
scientific  peer  review  of  tite  RMP  and  its 
CLA  during  October  1993. 

This  review  assessed  the  performance 
and  appUcability  of  the  RMP  as  a 
management  tool  by  considering  the 
rationale  used  to  develop  the  RMP,  the 
simulation  trials  conducted  by  the . 
IWC's  ScientificCommittee,  and  the 
Structure  and  content  of  the  various 
components  of  the  RMP  as  a  means  of 
addressing  the  stated  goals  of  the  IWC. 
In  addition,  the  review  addressed  the 
data  requirements  for  a  monitoring 
program  to  assess  the  performance  of 
the  RMP,  as  was  disctissed  by  the  IWC 
at  its  1993  Annual  Meeting  in  Kyoto, 
Japan.  The  review  did  not  address  any 
other  questions  related  to  commercial 
whaling  or  whaling  policy. 

The  Panel  concluded  that  the  Catch 
Limit  Algorithm  (CLA)  appears  to  be 
robust  and  conservative  in  meeting  the 
stated  goals  of  the  Commission  in  so  far 
as  the  simulation  trials  that  have  been 
made  to  date  are  concerned.  In  the 
Panel's  opinion,  the  testing  procedure 
used  is  a  valid  one  and  the  set  of 
statistical  standards  used  was  adequate. 
The  Panel  concluded  that,  provided  the 
required  protocol  of  implementation 
trials  and  reviews  is  followed,  the  CLA 
could  safely  be  used  for  a  short  period 
of  time,  after  which  a  thorough  review 
would  be  needed.  However,  the  Panel 
also  agreed  that  the  range  of  simulation 
trials  that  have  been  made  to  date  is  not 
yet  sufficiently  extensive,  in  several 
regards,  so  as  to  gain  its  full  confidence. 
It  therefore  recommended  that 
additional  robustness  trials  be  made  as 
part  of  the  implementation  process. 

Based  on  the  results  of  the  peer 
review,  the  preliminary  view  of  the 
National  Marine  Fisheries  Services  is 
that  it  would  seem  reasonable  from  a 
scientific  point  of  view  for  the  IWC  to 
adopt  the  RMP  in  principle,  but  that  no 
quotas  shotild  be  calculated  until  the 
additional  implementation  trials  called 
for  by  the  peer  review  panel  are 
completed. 

By  this  notice  NMFS  Is  announcing  the 
availability  of  this  report  and  is  seeking 
comments  on  it. 

Dated:  January  10, 1994. 
CKamella, 

Acting  Program  Management  Officer. 
IFR  Doc  94-1092  Filed  1-14-94;  8:45  am) 
MUJNQCOOE  »1«-a-« 


National  Technical  Information  Servtca 

Federal  Scientific,  Technical,  and 
Engineeftng  Information  Transfer; 
Meeting 

January  11. 1994. 

NTIS  invites  representatives  of  federal 
agencies  to  attend  an  open  briefing  and 
discussion  covering  the  procedures, 
definitions,  roles,  and  benefits  of  a 
newly  pubUshed  regulation  covering  the 
transfer  of  Federal  scientific,  technical, 
and  engineering  information  (STEl).  The 
briefing  will  be  held  at  the  Department 
of  Commerce,  Herbert  C  Hoover 
Building,  room  4830,  on  January  26, 
1994,  2to4pjn. 

Section  108  of  the  American 
Technology  Preeminence  Act  (Pub.  L 
102-245)  requires  all  federal  agencies  to 
transfer  Government- financed  Sltl  to 
the  National  Technical  Information 
Service  (NTIS).  The  final  rule 
establishing  procedures  to  be  used  was 
published  in  Federal  Register  (Vol.  15, 
No.  1,  January  3,  1994,  pp  6-12)  as  15 
CFR  part  1180.  The  procedures  become 
effective  on  February  1, 1994. 

The  purpose  of  the  Act  is  to  promote 
the  national  economic  competitiveness 
of  the  United  States  and  to  help  U.S. 
industries  speed  the  development  of 
new  products  and  processes. 
Centralized  availability  of  Govenunent- 
sponsored  Slhi  to  industry,  as  well  as 
to  other  users,  is  an  important  means 
toward  this  end.  NTIS  was  created  for 
this  purpose  in  1950.  Until  now,  the 
transfer  of  federal  STEI  products  to 
NTIS  was  voluntary. 

Recent  poUcy  statements  have 
stressed  the  need  for  better 
dissemination  of  Government 
information,  including  the  President's 
report  on  Technology  for  America's 
Economic  Growth  and  the  Jime  1993 
release  of  OMB  Qrcular  A-130.  The 
latter  makes  dissemination  of 
information  a  responsibility  of  each 
Government  agency.  The  procedures 
established  in  the  new  regulation  can 
aid  Federal  agencies  to  meet  their 
obligations  under  these  policies  as  well. 

The  meeting  is  open  to  all  Federal 
employees,  but  attendance  is  limited  to 
75  persons.  Persons  interested  in 
attending  should  contact  Mr.  Walter  L. 
Finch,  Associate  Director  for  Business 
Development,  NTIS,  5285  Port  Royal 
Road,  Springfield.  VA  22161  (telephone: 
703-487-4674).  Additional  briefings 
will  be  scheduled  if  needed. 
Robert  R.  Freeinui, 
Director.  Office  of  Acquisitions. 
IFR  Doc.  94-1094  Filed  1-14-94;  8:45  am) 

MIXING  COOC  3810-04-M 
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NationaJ  Telecommunications  and 
information  Administration  (NTIA) 

Put>llc  Hearing  on  Universal  Service 
and  the  National  information 
Infrastructure 

NTIA  and  the  California  Public 
Utilities  Commission  (CPUC)  will  hold 
a  pubhc  bearing,  titled 
"Telecommunications  to  Serve  the 
Cities — Universal  Service  in  Urban 
America"  in  Los  Angeles,  California  at 
the  California  Museum  pf  Science  and 
Industry  (Exposition  Park)  on  January 
20, 1994,  from  8  a.m.  to  4  p.m. 
Demonstrations  of  advanced 
telecommunications  technologies  will 
be  held  from  11:30  a.m.  to  4  p.m.  at  the 
California  Afro- American  Museum  at 
600  Exposition  Park. 

To  register  for  the  hearing,  fax  or  mail 
to  Yvette  Barrett,  NTIA,  room  4888, 
Herbert  C.  Hoover  Building,  14th  and 
Constitution  Ave.  NW.,  Washington,  DC 
20230,  fax  (202)  482-6173,  on  or  before 
January  19, 1994,  the  following 
information:  Name,  title,  company/ 
affiliation,  address,  telephone  nimiber, 
fax  number,  areas  of  interest,  and 
whether  written  testimony  is  intended 
to  be  provided  for  the  record. 
FOR  FURTHER  INFORMATION  COffTACT: 
Joann  Anderson,  (202)  482-1880.  Office 
of  Policy  Analysis  and  Development. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 

Information. 

(FR  Doc.  94-1164  Filed  1-14-94:  8:45  am) 

BILUNG  CODE  3S1»-a»-P 


Patent  and  Trademark  Office 

Meeting  of  ttie  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 
DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  imtil  4  p.m.  on  February  8, 1994. 
PLACE:  U.S.  Patent  and  Trademark 
Office.  2121  Crystal  Drive.  Crystal  Park 
2,  room  912,  Arlington,  Virginia. 
STATUS:  The  meeting  will  be  open  to 
public  observation;  seating  will  be 
available  for  the  fJLblic  on  a  first-come- 
first-served  basis.  Members  of  the  public 
will  be  permitted  to  make  oral 
comments  of  three  (3)  minutes  each. 


Written  comments  and  suggestions  will 
be  accepted  before  or  after  the  meeting 
on  any  of  the  matters  discussed.  Copies 
of  the  minutes  will  be  available  upon 
request. 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
for  the  meeting  is  as  follows: 

(1)  Finance.  ^ 

(2)  Automation. 

(3)  Strategic  Planning. 

(4)  Current  Trademark  Office  Practice 
Issues. 

(3)  International  Trademark  Law. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information,  contact  Lynne 
Beresford,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Building 
CPK2,  room  910,  Patent  and  Trademark 
Office,  Washington,  DC  20231. 
Telephone:  (703)  305-9464. 

Dated:  January  7, 1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  94-1052  Filed  1-14-94;  8:45  am) 
BILUNO  CODE  3S10-1»-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fit>er  Textile  Products  Produced  or 
Manufactured  in  the  Republic  of  Korea 

January  10. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  January  19. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
November  21  and  December  4, 1986,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 


the  Republic  of  Korea  establishes  a 
specific  limit  for  cotton  and  man-made 
fiber  woven  pile  fabric  in  Category  224- 
V  (currently  224pt.)  for  the  period 
beginning  on  January  1, 1994  and 
extending  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committm  for  the  Implementation  of  Textile 
Agreements 

January  10, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetal>le  Rber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  January  19, 1994,  you  are 
directed  to  establish  a  limit  at  10,774,382 
square  meters  for  part -Category  224-V 
(currently  224pt.)  >  for  the  period  January  1, 
1994  through  December  31.  1994.  Part- 
Category  224-V  shall  remain  subject  to  the 
Group  I  limit. 

Imports  charged  to  the  category  limit  for 
the  period  January  1. 1993  through  December 
31, 1993.  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


<  Category  224-V:  only  HTS  numbers 
5601.21.0000.  5801.23.0000.  5801  24.0000, 
5801.25.0010,  5801.25.0020.  5801  26.0010. 
5801.26.0020.  5801.31.0000,  5801.33  0000. 
5801.34.0000.  5801.35.0010,  5801.35.0020. 
5801.36.0010  and  5801.36.0020. 
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Sincerely, 
Kii  D.  Hayes, 

'Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  94-1137  Filed  1-14-94;  8:45  am) 

BHUNGCOOC  3Sie-0R-P 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Nfanagement  Service,  invites 
comments  un  the  proposed  information 
collection  requests  as  required  by  the 
f  aperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
17,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  4682.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHT^  1NF0RMATK3N  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
80Q-877-8339  between  8  aon.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  tNFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportiuiity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  aj  acy's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  January  12, 1994. 
Cary  Green, 

Director.  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Performance  Report  for  the 
School,  College,  and  University 
Partnerships  (SCUP)  Program. 

Frequency:  At  the  end  of  the  grant 
period. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions. 

Reporting  Burden:  Responses:  12; 
Burden  Hours:  180. 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract:  SCUP  grantees  are  required 
to  submit  a  final  performance  report  at 
the  end  of  the  grant  period.  These 
reports  are  used  to  evaluate  project 
accomplishments,  collect  impact  data, 
and  identify  exemplary  projects. 

[FR  Doc.  94-1118  Filed  1-14-94;  8:45  am] 
BtLUNO  CODE  4000-01-M 


National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  closed  meeting  of  the 
Nominations  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  February  7, 1994. 
TIME:  9  a.m.  to  4:30  p.m. 
LOCATION:  Holiday  Inn  Crown  Plaza.  333 
Poydras  Street,  New  Orleans.  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board. 
Suite  825.  800  North  Capitol  Street, 
NW.,  Washington,  DC  20002-42333; 
Telephone:  (202)  357-6938. 


SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297),  (20  U.S.C 
1221e-l). 

The  Board  is  6stablished  to  formulate 
pohcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Nominations  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  in  closed  session  on  February 
7, 1994,  from  9  a.m.  until  4:30  p.m.,  to 
review  and  discuss  personal 
qualifications  and  experience  of 
nominees  recommended  to  serve  as 
Board  members  in  the  following 
respective  categories:  Chief  State  School 
Officer,  Eighth  Grade  Classroom 
Teacher.  Fourth  Grade  Classroom 
Teacher,  Elementary  School  Principal, 
Secondary  School  Principal,  and 
General  Public.  The  review  and 
subsequent  discussion  of  this 
information  will  touch  upon  matters 
that  relate  solely  to  the  internal  rules 
and  practices  of  an  agency  and  would 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552b(c)  of  title  5 
U.S.C. 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  policy  of  5  U.S.C.  552b,  v«ll  be 
available  to  the  public  within  fourteen 
days  after  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  until  5  p.m. 

Dated:  January  12, 1994. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

|FR  Doc.  94-1120  Piled  1-14-94;  8:45  am) 
eiUlMCOOC  400»-0V4l 
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Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AQENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

ACTION:  Notice  of  partially  closed 
meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  January  31, 1994, 
beginning  at  9  a.m.  and  ending  at  5 
p.m.;  and  February  1, 1994,  beginning  at 
8:30  a.m.  and  ending  at  12  noon,  but 
closed  from  8:30  a.m.  to  9:30  a.m. 

ADDRESSES;  Wyndham  Bristol  Hotel. 
Potomac  Rooms  I  and  II,  2430 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB- 
3,  7th  &  D  Streets,  SW.,  Washington,  DC 
20202-7582 (202) 708-7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established    . 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992,  the 
Congress  has  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  Also,  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
directed  the  Advisory  Committee  to 
conduct  an  evaluation  of  the  Direct 
Lending  and  FFEL  programs  and  submit 


a  report  to  Congress  and  the  Secretary 
of  Education  on  an  nnnna)  basis. 

The  proposed  agenda  includes:  (a)  A 
discussion  on  evaluating  the  Direct 
Lending  and  FFEL  programs;  (b)  an 
update  on  the  delivery  system;  (c)  an 
update  on  other  ED  initiatives;  and  (d) 
an  Advisory  Committee  regulatory 
update  and  planning  session  for  the 
upcoming  year's  agenda. 

The  Advisory  Committee  vrill  meet  in 
Washington,  DC  on  January  31, 1994, 
from  9  a.m.  to  5  p.m.,  and  on  February 
1,  from  8:30  a.m.  to  12  noon.  The 
meeting  will  be  closed  to  the  public 
from  8:30  a.m.  to  9:30  a.m.  to  elect  a 
new  chairman  and  discuss  other 
persoimel  matters.  The  ensuing 
discussions  will  relate  to  internal 
personnel  rules  and  practices  of  an 
agency  and  will  disclose  information  of 
a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552(b)(c)  of  title  5 
U.S.C. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  room  4600,  7th  and  D 
Streets,  SW.,  Washington,  DC  from  the 
hours  of  9  a.m.  to  5:30  p.m.,  weekdays, 
except  federal  holidays. 

Dated:  January  11.  1994. 
Brian  K.  Fitzgerald, 
Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[PR  Doc  94-1125  Filed  1-14-94;  8:45  am] 
BOiJNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2S06-002;  IMichlgan] 

Mead  Corporation,  Paper  Publishing 
Division;  AvallabHIty  of  Environmental 
Assessment 

January  11,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 


Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
existing  Escanaba  Hydroelectric  Project 
located  on  the  Escanaba  River  in 
Marquette  and  Delta  Counties,  near 
Escanaba.  Michigan,  and  has  prepared  a 
draft  Environmental  Assessment  (EA) 
for  the  proposed  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104  the  Commission's  offices  at 
941  North  Capitol  Street,  NE., 
Washington.  EX:  20426. 

Comments  should  be  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Please  affix 
Project  No.  2506-002  to  all  comments. 
For  further  information,  please  contact 
Nancy  Seals,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2178. 

Lois  D.  Caabell, 
Secretary. 

IFR  Doc.  94-1069  Filed  1-14-94;  8:45  am) 
SILUNQ  CODE  STIT-OI-M 

[Docket  No.  RP9S-12ft-006] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

January  11. 1994. 

Take  notice  that  on  January  6, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  Original  Sheet  No.  94B, 
with  a  proposed  effective  date  of 
January  7, 1994. 

Algonquin  states  that  Sheet  No.  94B 
provides  for  the  recovery  of  certain 
transition  costs  incurred  as  a 
consequence  of  Algonquin's 
implementation  of  Order  No.  636. 
Algonquin  states  that  the  specific 
purpose  of  this  filing  is  to  update  the 
net  balance  in  Algonquin's  Account  No. 
191  filing  to  reflect  an  additional  charge 
and  refunds  from  upstream  supphers. 

Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission's  regulations  to  the  extent 
that  may  be  necessary  to  place  this  tariff 
sheet  into  effect  as  requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  protests 
should  be  fil«l  on  or  before  January  19, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  94-1072  Filed  1-14-94;  8:45  ami 
BnjjNO  cooe  anr-oi-M 

[Docket  No.  RP94-73-000] 

ANR  Pipeline  Company;  Technical 
Conference 

January  11, 1994. 

In  the  Commission's  order  issued  on 
December  30, 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Wednesday,  January  26, 1994.  at  10  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington.  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Casbeil, 
Secretary. 

(PR  Doc.  94-1077  Filed  1-14-94;  8:45  am] 
BNJJNO  cooe  t717-01-M 

[Docket  No.  TM94-6-69-000] 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  11. 1994. 

Take  notice  that  on  January  5, 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Sixth  Revised  Sheet  No. 
53,  with  an  effective  date  of  January  1, 
1994. 

Northern  states  that  it  has  filed  Sixth 
Revised  Sheet  No.  53  to  establish  the 
December  1993  Index  Ptjce  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  \he 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-1080  Filed  1-14-94;  8:45  am) 
BN-UNQ  COOE  C717-01-« 


[Docket  No.  RP94-1 07-001] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

January  11, 1994. 

Take  notice  that  on  January  7, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Gas 
Tariff,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  February  1, 
1994: 

Third  Revised  Volume  No.  1 

Original  Sheet  No.  292 
Sheet  No.  293 

Northwest  states  that  the  purpose  of 
this  filing  is  to  supplement  Northwest's 
December  30, 1993  filing  in  Docket  No. 
RP94-1 07-000.  Sheet  No.  292  lists  the 
allocation  of  the  Account  No.  191 
balance  to  Northwest's  affected 
customers.  Sheet  Nos.  292  and  293  were 
previously  reserved  together  for  future 
use.  Now  that  Sheet  No.  292  is  being 
used  to  accommodate  the  filing 
discussed  above.  Sheet  No.  293  is  being 
filed  as  a  separate  sheet  reserved  for 
future  use. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  of 
Northwest's  affected  sales  customers,  all 
interveners  in  Docket  No.  RS92-69, 
consolidated  with  the  official  service 
list  in  all  dockets  to  which  the  order 
pertained,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  IX;  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  19,  1994.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  ere  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-1079  Filed  1-14-94;  8:45  am] 

BILUNO  COOE  C717-01-M 

[Docket  No.  RP94-22-001] 

Overthrust  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  11. 1994. 

Take  notice  that  on  December  21, 
1993,  Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  TariiT,  Original  Volume 
No.  1,  Second  Revised  Sheet  No.  7  and 
Original  Sheet  No.  7A,  to  be  effective 
December  1, 1993. 

Overthrust  states  that  the  tariff  sheets 
revise  Rate  Schedule  T  to  provide  that 
transportation  service  contracted  for 
under  that  rate  schedule  may  be 
released  and  provided  to  replacement 
shippers  according  to  the  terms  and 
conditions  of  First  Revised  Volume  No. 
1 A  of  Overthrust 's  FERC  Gas  Tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-1073  Filed  1-14-94;  8:45  am] 

MLUNO  COOE  C717-01-M 

[Docket  No.  RP94-24-001] 

Pacific  Gas  Transmission  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  11, 1994. 

Take  notice  that  on  December  13, 
1993,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as' 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1-A.  the  following  tariff 
sheets,  with  an  effective  date  of 
November  15. 1993: 

Substitute  First  Revised  Sheet  No.  6 
Substitute  Original  Sheet  No.  6-A 
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Substitute  Original  Sheet  No.  IS 
Substitute  Original  Sheet  No.  124 

PGT  states  that  it  is  submitting  these 
tariff  sheets  to  comply  with  the 
Commission's  order  of  November  12, 
1993  in  this  proceeding  to  specify  the 
procedures  by  which  Pacific  Gas  and 
Electric  Company  may  pay  its  Gas 
Supply  Restructuring  (GSR)  Direct  Bill 
in  a  lump  simi  payment.  PGT  also  states 
that  it  is  submitting  these  tariff  sheets  to 
revise  the  monthly  amounts  applicable 
under  the  extended  payments  schedules 
to  reflect  the  change  in  carrying  costs 
caused  by  the  Commission's  deferral  of 
the  effective  date  imtil  November  15, 
1993. 

PGT  further  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.212.  All  such  protests  should  be 
filed  on  or  before  January  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the  ^ 

appropriate  action  to  be  taken,  but  will' 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc  94-1074  Filed  1-14-94;  8;45  am) 
BILUNO  CODE  VriT-OI-M 

[Docket  No.  RP94-67-001] 

Southern  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

lanuary  11, 1994. 

Take  notice  that  on  January  7, 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  First  SubsUtute  First' 
Revised  Sheet  Nos.  29-31,  with  a 
proposed  effective  date  of  January  1 , 
1994. 

Southern  states  that  these  tariff  sheets 
have  been  filed  in  compliance  with  the 
Commission's  Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions  and  Establishing 
a  Hearing  issued  in  the  captioned 
proceeding  on  December  30, 1993. 
Pursuant  to  such  order.  Southern  statest 
that  the  instant  tariff  sheets  contain 
revised  GSR  allocation  factors  which 
reflect  throughput  for  the  twelve  months 
ending  June  30, 1993  and  firm  contract 


entitlements  as  of  November  1, 1993. 
Southern  notes  that  the  acceptance  of 
the  instant  tariff  sheets  will  be  subject 
to  the  Conmiission's  disposition  of 
certain  tariff  sheets  revising  its  GSR  Cost 
billing  mechanism  filed  on  January  7, 
1994,  in  Docket  No.  RS92-10-O04  et  al. 

Southern  states  that  copies  of  its  filing 
are  being  served  upon  all  of  its 
customers,  intervening  parties  and 
interested  state  conunissions. 

Any  j)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  19,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 

Secretary.  , 

[FR  Doc  94-1075  Filed  1-14-94;  8:45  ami 
BILUNQ  CODE  CnT-OI-M 


[Docket  No.  GT94-1 9-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

January  11, 1994. 

Take  potice  that  on  December  21, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the  tariff 
sheets  Usted  on  Appendix  A  of  the 
filing. 

Texas  Eastern  states  that  on  Jime  4, 
1993,  as  amended  September  30, 1993, 
for  Algonquin  Gas  Transmission 
Company  pursuant  to  Docket  Nos. 
RS92-28.  et  al.;  on  September  3, 1993. 
as  amended  on  October  8, 1993,  for 
National  Fuel  Gas  Supply  Corporation 
pursuant  to  Docket  Nos.  RS92-21,  et  al.; 
on  October  8,  1993  for  Equitrans,  Inc. 
pursuant  to  Docket  Nos.  RS92-15,  et  al.; 
and  on  November  4, 1993  for  CNG 
Transmission  Corporation  pursuant  to 
Docket  Nos.  RS92-14,  et  al.;  and 
Carnegie  Natural  Gas  Company 
pursuant  to  Docket  Nos.  RS92-30,  et  al.; 
Texas  Eastern  filed  tariff  sheets  to 
recognize  the  restructuring  of  the  above- 
Usted  customers,  and  to  reflect 
modifications  to  Sections  9.2,  9.3,  9.4. 
9.5,  9.9  and  14.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 


Sixth  Revised  Volume  No.  1,  as  required 
(collectively,  "Restructuring  Filings"). 

Texas  Eastern  states  that  it  is 
submitting  3rd  Sub  Original  Sheet  Nos. 
571  and  572.  2nd  Sub  First  Revised 
Sheet  Nos.  571  and  572,  Sub  Second 
Revised  Sheet  Nos.  571  and  572,  Sub 
Third  Revised  Sheet  No.  571  and  Sub 
Original  Sheet  No.  572A.  to  correct  an 
inadvertent  error  in  the  "ELA"  Total 
Operational  Segment  Capacity 
Entitlements  Column  for  Morganza, 
Louisiana  in  each  of  the  Restructuring 
Filings.  The  appropriate  number  should 
be  760.  not  755.  Accordingly,  the  Total 
for  such  column  should  be  1,643.883. 
not  1,643.878. 

The  proposed  effective  dates  of  the 
tariff  sheets  are  June  1, 1993.  August  1, 
1993.  September  1. 1993  and  October  1. 
1993,  the  effective  dates  of  each  of  the 
Restructuring  Filings. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  18. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cuhell, 
Secretary. 
(FR  Doc  94-1070  Filed  1-14-94;  8:45  am) 

BILUNO  COOC  (TIT-OI-M 


[Docket  No*.  RP83-137-036S  and  RP85-31- 
008] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Report  of  Refunds 

January  11. 1994. 

Take  notice  that  on  December  16, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (iVansco)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  refimd  report  pursuant  to  the 
Commission's  order  of  November  3, 
1993,  which  accepted  a  previous  refund 
plan  subject  to  modifications. 

Transco  states  that  the  report  shows 
that  on  November  30, 1993,  Transco 
refunded  principal  of  $4,759,651.45 
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plus  $5,774,677.11  in  interest.  The 
refunds  are  intended  to  return  the 
difference  between  the  volumes  charged 
to  Transco's  transportation  customers  at 
an  average  retention  factor  of  6.1 
percent,  and  the  average  retention  factor 
of  4.8  percent  found  just  and  reasonable 
for  the  period  from  April  1984  through 
March  1987. 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  19,  1994. 
Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  94-1071  Filed  4-14-94;  8:45  ami 

BILUNQ  COOC  «717-01-M 


[Docket  No.  RP94-70-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Tariff  Filing 

January  11, 1994. 

Take  notice  that  on  January  6, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute        ^ 
Second  Revised  Sheet  No.  257, 
proposed  to  be  effective  January  1, 1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  letter  order  issued 
December  30, 1993  in  the  referenced 
docket  (December  30  Order).  The 
December  30  Order  accepted,  subject  to 
conditions,  TGPL's  tariff  filing  of 
December  1. 1993  wherein  TGPL 
proposed  to  revise  Section  7(a)  of  the 
General  Terms  and  Conditions  of  its 
Volume  No.  1  Tariff  to  provide  the 
option  of  payment  by  check  for  a 
customer  whose  monthly  invoice(s) 
does  not  exceed  an  aggregate  of  $25,000. 
Such  filing  was  accepted  subject  to 
TGPL  refiling,  within  15  days  of  the 
December  30  Order,  to  increase  the 
threshold  amount  to  $100,000.  TGPL 
states  that  the  tariff  sheet  submitted  in 
the  instant  filing  complies  with  the 
December  30  Order. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  customers 
and  interested  state  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-1076  Filed  1-14-94;  8:45  amj 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP94-75-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

January  11, 1994. 

Take  notice  that  on  January  7. 1994 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1 ,  Substitute 
Original  Sheet  No.  2490,  to  be  effective 
January  1, 1994. 

TGPL  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  December  29, 1993  letter 
order  in  this  proceeding.  On  December 
1, 1993,  TGPL  submitted  tariff  sheets 
establishing  a  new  Rate  Schedule  NS 
and  associated  Form  of  Service 
Agreement,  to  make  unbundled  sales 
imder  its  Order  No.  636  blanket  sales 
certificate.  The  December  29  letter  order 
accepted  such  tariff  sheets,  subject  to 
modification,  to  b^ome  effective  on 
Jeuiuary  1, 1994.  One  of  the  potential 
points  of  delivery  described  in  Rate 
Schedule  NS.  as  filed,  was  "any  point 
on  another  interstate  or  intrastate 
pipeline".  In  the  December  29  letter 
order,  the  Commission  foimd  that  this 
language  "could  be  interpreted  to 
permit  (TGPL)  to  transport  its  sales  gas 
through  its  system  and  make  the  sale 
after  a  delivery  to  a  downstream  LDC  or 
other  pipeline."  The  Commission 
further  found  that  "such  an 
interpretation,  whether  intentional  or 
not,  would  be  inconsistent  with  Order 
No.  636."  The  December  29  letter  order, 
therefore,  required  TGPL  to  modify 
Section  4  of  Rate  Schedule  NS  to  add  to 
the  point  of  sale  definition,  part  (b),  the 
language  "prior  to  entry  into  Seller's 
pipeline  system."  TGPL  states  that 


Substitute  Original  Sheet  No.  249-0 
reflects  such  modification. 

TGPL  states  that  it  is  serving  copies  of 
the  filing  on  its  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  19. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-1078  Filed  1-14-94;  8:45  am] 
BILUNO  COOC  enr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  4827-4] 

Agency  Infonmation  Collection 
Activities  Under  OMO  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
^^.C.  3501  et  seq.),  this  notice 
annoimces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0874.05;  Application  for 
Federal  Assistance  (Construction); 
was  approved  11/30/93;  OMB  No. 
2030-0018;  expires  11/30/96. 

EPA  ICR  No.  1150.03;  NSPS  for  Polymer 
Manufacturing  Ind^astry,  Subpart  DDD 
Recordkeeping  ana  Reporting 
Requirements;  was  approved  11/30/ 
93;  OMB  No.  2060-0145;  expires  11/ 
30/96. 

EPA  ICR  No.  1127.04;  NSPS  for  Hot  Mix 
Asphalt  Facilities  Subpart  I;  was 
approved  11/24/93;  OMB  No.  2060- 
0083;  expires  11/30/96. 

EPA  ICR  No.  0997.04;  NSPS  for 
Petroleum  Dry  Cleaners,  Information 


'f, 


Federal  Register  /  Vol.  59,  No.  11  /  Tuesday,  January  18,  1994  /  Notices 


2603 


Requirements,  Subpart  JJJ;  was 
approved  11/24/93;  OMB  No.  2060- 
0079;  expires  11/30/96. 

EPA  ICR  No.  1130.04:  NSPS  for  Grain 
Elevators,  Subpart  DD  Information 
Requirements;  was  approved  11/24/ 
93;  OMB  No.  2060-0082;  expires  11/ 
30/96. 

EPA  ICR  No.  1660.01;  1993  Screener 
Questionnaires  for  the  Transportation 
Equipment  Cleaning  Industry;  was 
approved  11/24/93;  OMB  No.  2040- 
0166;  expires  11/30/96. 

EPA  ICR  No.  1039.06;  Monthly  Progress 
Reports;  was  approved  11/24/93; 
OMB  No.  2030-0005;  expires  11/30/ 
96. 

EPA  ICR  No.  1037.04;  Oral  and  Written 
Purchase  Orders;  was  approved  11/ 
24/93;  OMB  No.  2030-0007;  expires 
11/30/96. 

EPA  ICR  No.  1178.03;  NSPS  for  Reactor 
Processes  in  the  Synthetic  Organic 
Chemical  Manufacturing  Industry; 
was  approved  11/08/93;  OMB  No. 
2060-0269;  expires  11/30/96. 

EPA  ICR  No.  1654.01;  Reporting 
Requirements  under  EPA's  Water 
Alliances  for  Voluntary  Efficiency 
(WAVE)  Program;  was  approved  11/ 
24/93;  OMB  No.  2040-0164;  expires 
11/30/96. 

EPA  ICR  No.  1633.02;  Acid  Rain 
Permits,  Allowance  System, 
Emissions  Monitoring,  Excess 
Emissions,  and  Appeals  Regulations 
under  Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990;  was  approved 
11/19/93;  OMB  No.  2060-0258; 
expires  01/31/96. 

Corrections  to  Previously  Approved 
ICRS 

EPA  ICR  No.  1564.03;  NSPS  for  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units,  Subpart  DC; 
approved  09/21/93;  OMB  No.  206O- 
0202;  expiration  date  is  09/30/96 
instead  of  09/30/93. 

EPA  ICR  No.  1052.04;  NSPS  for  New 
Stationary  Sources,  Fossil  Fueled 
Fired  Steam  Generating  Units, 
Subpart  D;  approved  09/30/93;  OMB 
No.  2060-0026;  expiration  date  is  09/ 
30/96  instead  of  09/30/93. 

EPA  ICR  No\362.02;  Coke  Oven 
Battery  National  Emission  Standards; 
approved  i2/18/93;  OMB  No.  2060- 
0253;  expiration  date  is  10/31/96 
instead  of  02/28/96. 

Dated:  December  23, 1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-1134  Filed  1-14-94;  8:45  am] 

BtLUNQ  CODE  69M-S0-M 


[OPP-00371;  FRL-4754-e] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Ground  Water 
Protection  and  Pesticide  Disposal; 
Open  Meeting      X^^^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Ground  Water  Protection  tmd  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  January  31, 1994,  and 
ending  on  February  1, 1994.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  tentative 
agenda  topics. 

DATES:  The  SFIREG  Working  Committee 
on  Ground  Water  Protection  and 
Pesticide  Disposal  will  meet  on 
Monday,  January  31, 1994,  from  8:30 
a.m.  to  5  p.m.  and  on  Tuesday,  February 
1, 1994,  beginning  at  8:30  a.m.  and 
adjourning  at  approximately  noon. 

ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport  - 
Crystal  City,  300  Army-Navy  Drive, 
Arlington,  VA,  (703)  892-4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency.  401 
M  St.,  SVy.,  Washington,  EX:  20460. 
Office  location  and  telephone  number: 
Rm.  1109,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703) 305-7371. 

SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  includes  the  following: 

1.  Reports  from  the  SFIREG  Working 
Committee  members  on  State  ground 
water  protection  pesticide  disposal 
projects. 

2.  Discussion  of  pesticide  metabolites. 

3.  Update  on  SMP  clearinghouse  and 
generic  guidance. 

4.  Discussion  of  bulk  repackaging 
questions  and  answers. 

5.  Discussion  of  waste  pesticide 
programs  in  States. 

6.  Update  on  land  disposal  of 
pesticide  contaminated  soils. 

7.  Other  topics  as  appropriate. 
Dated:  January  11, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  94-1127  Filed  1-14-94;  8:45  am] 

BH.L1N0  CODE  6SSa-6ft-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  writh 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  Revision  of  a  currently 

approved  collection. 
Title:  Consolidated  Reports  of  Condition 

and  Income  (Insured  State 

Nonmember  Commercial  and  Savings 

Banks). 
Form  Number:  FFIEC  031.  032,  033, 

034. 
OMB  Number:  3064-0052.      " 
Expiration  Date  of  OMB  Clearance: 

March  31. 1994. 
Respondents:  Insured  state  nonmember 

commercial  and  savings  banks. 
Frequency  of  Response:  Quarterly. 
Number  of  Respondents:  7,310. 
Number  of  Responses  per  Respondent: 

4. 
Total  Annual  Responses:  29,240. 
Average  Number  of  Hours  per  Response: 

26.28. 
ro(a7  Annual  Burden  Hours:  768,374. 
OMB  Re\iewer:  Gary  Waxman.  (202) 

395-7340,  Office  of  Management  and 

Budget,  Paperwork  Reduction  Project 

3064-0052,  Washington,  DC  20503. 
FDIC  Contact:  Steven  F.  Hanft,  (202) 

898-3907.  Office  of  the  Executive 

Secretary.  Room  F-400.  Federal 

Deposit  Insurance  Corporation.  550 

17th  Street  NW..  Washington,  DC 

20429. 
Comments:  Comments  on  this  collection 

of  information  are  welcome  and 

should  be  submitted  before  March  21, 

1994. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above.        '' 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  submitting  for  OMB  review  changes 
to  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC) 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  filed  quarterly  by 
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insured  state  oonmeniber  commercial 
and  savings  banks.  The  Federal  Reserve 
Board  (FRB)  and  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  are 
also  submitting  these  changes  for  OMB 
review  for  the  banks  under  their 
supervision. 

The  revisions  to  the  Call  Reports  that 
are  the  subject  of  this  request  were 
approved  by  the  FFIEC  on  December  16, 
1993,  and  are  scheduled  to  take  effect  as 
of  March  31, 1994.  Unless  otherwrise 
indicated,  these  Call  Report  changes 
apply  to  all  four  sets  of  report  forms 
(FFIEC  031. 032.  033.  and  034). 
Nonetheless,  as  is  customary  for  Call 
Report  changes,  banks  will  be  advised 
that  they  may  provide  reasonable 
estimates  for  any  of  the  new  items  in 
their  March  31. 1994.  Call  Reports  for 
which  the  requested  information  is  not 
readify  a^'aiIable.  The  changes  for  which 
OMB  approval  is  requested  are 
summarized  as  follows: 

(1)  Revisions  to  the  reporting  of 
seouities  in  the  fbllowtng  Call  Report 
schedules  to  reflect  the  effect  of 
Financial  Accoimting  Standards  Board 
Statement  Na  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Seoirities'*  (FASB  115).  whidi  banks 
must  adopt  for  Call  Report  purposes  for 
fiscal  years  beginning  after  December 
15. 1993: 

(a)  In  the  body  of  Schedule  RC-B, 
"Securities,"  the  amortized  cost  and  fair 
vahie  for  each  type  of  held-to-maturity 
seciuities  would  be  reported  separately 
from  the  amortized  cost  and  fair  value 
for  each  type  of  available-for-sale 
securities.  On  the  FFIEC  031  report 
forms  only,  the  breakdown  of  securities 
(not  held  in  trading  accounts)  in 
domestic  offices  by  type  of  security      v 
would  be  moved  from  the  body  of  v 
Schedule  RC-B  to  Schedule  RC-H, 
"Selected  Balance  Sheet  hems  for 
Domestic  Offices." 

(b)  In  the  Memoranda  section  of 
Schedule  RC-B,  Memorandum  items  3, 
"Taxable  sectuities  issued  by  states  and 
political  subdivisions  in  the  U.S.."  and 
5,  "Debt  securities  held  for  sale,"  would 
be  deleted.  A  new  Memorandum  item 
would  be  added  for  the  amortized  cost 
of  held-to-maturity  securities  sold  or 
transferred  during  the  calendar  year-to- 
date. 

(c)  On  Schedule  RC,  "Balance  Sheet," 
item  2,  "Securities,"  would  be  split  into 
separate  items  for  "Available-for-sale 
securities"  and  "Held-to-maturity 
seciuities,"  while  item  26.b  would  be 
recaptioned  as  "Net  unrealized  holding 
gains  (losses)  on  available-for-sale 
securities." 

(d)  On  Schedule  RI,  "Income 
Statement,"  item  6,  "Gains  (losses)  on 
securities  not  held  in  trading  accounts," 


would  be  spUt  inta  separate  Itens  for 
realized  gains  (losses]  on  available-for- 
sale  securities  and  held-to-maturity 
securities. 

(e)  On  Schedule  RI-A.  "Changes  in 
Equity  Capital,"  item  It  would  be 
recaptioned  as  "Change  in  net 
unrealized  holding  gains  (losses)  on 
available- for-salo  securities." 

(2)  On  Schedule  RC-M. 
"Memoranda,"  new  items  would  be 
added  for  the  amount  of  mutual  funds 
(segregated  into  four  categories)  and 
annuities  sold  during  the  quarter  by  the 
reporting  bank  and  by  third  parties  with 
whom  the  bank  has  a  contractual  sales 
arrangement.  In  Schedule  RI,  "Income 
Statement."  a  Memorandum  item  would 
be  added  for  fee  income  from  the  sale 
and  servicing  of  mutual  funds  and 
annuities. 

(3)  On  Schedule  RC,  'Balance  Sheet." 
item  16  for  "Other  borrowed  money" 
would  be  split  into  separate  subitems 
for  amounts  with  an  original  maturity  of 
one  year  or  less  and  for  amounts  with 
an  original  maturity  of  more  than  one 
year.  In  addition,  a  new  category  of 
liabilities,  "Trading  liabilities,"  would 
begin  to  be  reported  on  Schedule  RC. 

(4)  On  Schedule  RC-O,  "Other  Data 
for  Deposit  Insurance  Assessments."  a 
new  item  would  be  added  for  "Benefit- 
Responsive  "Depository  Institution 
Investment  Contracts'." 

(5)  On  the  FFIEC  031  and  032  report 
forms  only: 

(a)  Schedule  RC-D  would  be  revised 
to  cover  both  trading  assets  and 
liabilities,  including  new  items  for  three 
categories  of  mortgage-backed  securities, 
trading  assets  in  foreign  offices  (on  the 
FFIEC  031  report  forms),  revaluation 
gains  (broken  down  between  domestic 
offices  and  foreign  offices  on  the  FFIEC 
031)  and  revaluation  losses  on  interest 
rate,  foreign  e;ichange  rate,  and  other 
commodity  and  equity  contracts,  and 
liability  for  short  positions.  In  addition 
to  the  banks  with  SI  billion  or  more  in 
total  assets  that  are  airrentiy  required  to 
complete  Schedule  RC-D,  those  banks 
with  S2  billion  or  more  in  p>ar/notionaI 
amount  of  interest  rate,  foreign 
exchange  rate,  and  other  commodity 
and  equity  contracts  (and  less  than  $1 
billion  in  total  assets)  will  be  required 
to  complete  the  schedule. 

(b)  Schedule  RC-N,  which  collects 
past  due  and  nonaccrual  data,  would 
see  the  addition  of  new  items  for 
interest  rate,  foreign  exchange  rate,  and 
other  conunodity  and  equity  contracts 
that  are  past  due  30  through  89  days  or 
past  due  90  days  or  more.  Banks  would 
report  the  book  value  of  amounts  carried 
as  assets  on  the  balance  sheet  for  such 
past  due  contracts  as  well  as  the 
replacement  cost  of  those  past  due 


contracts  with  a  positive  replacement 
cost.  Consistent  with  the  existing 
treatment  of  Schedule  RC-N  data, 
individual  bank  information  on 
contracts  past  due  30  through  89  days 
would  be  treated  as  confidentiaL 

(6)  Ctei  Schedule  RC-C  part  I,  "Loans 
and  Leases,"  a  single  total  would  bs 
reported  for  "Obligations  (other  than 
securities  and  leases)  of  states  and 
political  subdivisions  in  the  U.S."  and 
the  separate  items  for  taxable  and  tax- 
exempt  obligations  would  be 
eliminated. 

(7)  Memorandum  items  1  and  2  on 
Schedule  RC-L,  "Off-Balance  Sheet 
Items,"  which  collect  data  on  certain 
loan  sales  and  purchases  during  the 
quarter  would  be  deleted. 

In  addition,  the  general  Call  Report 
instruction  precluding  assets  and 
liabilities  from  being  offset  or  otherwise 
netted  unless  specifically  required  by 
the  instructions  would  be  modified  to 
allow  on-balance  sheet  amounts 
associated  with  conc^onal  and 
exchange  contracts  (1^,  forwards, 
interest  rate  swaps,  and  options]  to  be 
offset  in  accordance  with  Financial 
Accounting  Standards  Board 
Interpretation  No.  39.  This  would  be  an 
interim  treatment  pending  clarification 
of  an  interpretive  issue  under 
Interpretation  No.  39. 

Dated:  January  II,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeMman. 
Acting  Executive  Secretary. 
[FR  Doc  94-1C8S  Filed  1-14-^4;  8:45  am) 

WLUNQ  COOe  «rM-9«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting  of  the  Nattonal  Advisory 
Council  tor  Heaith  Care  Policy, 
Research,  and  Evaluation 

AGENCY:  Agency  for  Health  Care  Policy 

and  Research. 

ACnON:  Change  in  the  notice  of  public 

meeting. 

SUMMARY:  The  meeting  of  the  National 
Advisory  Council  for  Health  Care 
Policy,  Research,  and  Evaluation  will 
not  be  held  in  Washington,  D.C  as 
published  in  the  Federal  Register  of 
December  27, 1993.  vol  58.  no.  246. 
page  68418.  The  primary  speakers  for 
the  open  portion  of  the  meeting  are 
unable  to  attend  due  to  scheduling 
conflicts. 

DATES:  The  open  meeting  was  scheduled 
for  Monday,  January  24, 1994,  from  9 
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a.m.  to  4:30  p.m.  A  closed  portion  of  the 
meeting  to  review  grant  applications 
will  be  conducted  through  a  telephone 
conference  call  on  Tuesday,  January  25, 
1994, 12  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary  of  the  Advisory  Council  at  the 
Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Street, 
suite  603,  Rockville,  Maryland  20852, 
(301) 594-1459. 

Dated:  January  12, 1994. 
J.  Jarrett  Clinton, 
Administrator. 

IFR  Doc.  94-1166  Filed  1-14-94;  8:45  ami 
BILUNQ  COOC  4ieO-»»-U 

Food  and  Drug  Administration 

Pocket  No.  94N-0004] 

Animal  Drug  Export;  Abamectin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Merck  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc.,  has  filed 
an  application  requesting  approval  for 
export  of  the  bulk  animal  drug 
substance  abamectin  to  the  Netherlands 
where  it  will  be  further  exported  to 
Australia  or  New  Zealand  either  as  the 
bulk  material  or  as  the  formulated 
injectable  product.  The  drug  is 
administered  to  cattle  for  the  control  of 
certain  internal  and  external  parasites. 

ADDRESSES:  Relevant  information  on 
this  appUcation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavm  Dr., 
Rockville.  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of  food 
animal  drugs  under  the  Drug  Export 
Amendments  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 


application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  wathin  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
pub&sh  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  Research  Laboratories,  Division 
of  Merck  &  Co.,  Inc.,  Rahway,  NJ  07065, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  bulk 
animal  drug  substance  abamectin  to  the 
Netherlands  where  it  will  be  further 
exported  to  Australia  or  New  Zealand 
either  as  the  bulk  material  or  as  the 
formulated  injectable  product.  The  drug 
is  administered  to  cattle  for  control  of 
certain  internal  and  external  parasites. 
The  application  was  received  and  filed 
in  the  Center  for  Veterinary  Medicine  on 
December  30. 1993,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  January  28. 
1994.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  January  7, 1994. 
Robert  C  Livingston,  * 

Director,  Office  of  New  Drug  Evaluation, 
Center  for  Veterinary  Medicine. 
(PR  Doc.  94-1047  Filed  1-14-94;  8:45  am) 

BILUNO  CODE  4180-01-F 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  Allergy, 
Immunology,  and  Transplantation 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy.  Immunology,  and 
Transplantation  Research  Committee  on 
February  8-9. 1994,  at  the  Ramada  Inn, 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:45  a.m.  on 
February  8,  to  discuss  administrative 
details  relating  to  committee  business 
and  for  program  review.  Attendance  by 
the  public  will  be  Umited  to  space 
available.  In  accordance  with  the 
provisions  set  forth  in  sees.  552b(c](4) 
and  552b(c)(6).  title  5.  U.S.C.  and  sec. 
10(d)  of  Pubhc  Law  92-463.  the  meeting 
will  be  closed  to  the  pubUc  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9:45  a.m.  until 
recess  on  February  8  and  from  8:30  a.m. 
until  adjournment  on  February  9.  These 
appUcations,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Daudia  Goad,  Committee 
Management  Officer.  National  Institute 
of  Allei^y  and  Infectious  Diseases.  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 
301-496-7601.  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  Mark  L.  Rohibaugh.  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH.  Solar 
Building,  room  4C22.  Bethesda. 
Maryland  20892,  telephone  301^96- 
8424.  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 
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Dated:  January  10. 1994. 
Susan  K.  Feldmao, 
Conunittee  Management  Officer,  NIH. 
IFRDoc  94-1149  Filed  1-14-94;  a:45  am) 

B<UJMO  COM  «MO-OV-M 

Natiooal  Institute  on  Dcalness  and 
Other  Communication  Disorders; 

Meeting 

Pursuant  to  Public  Law  92—463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec  552b(c)(4)  and  552b(c)(6),  UUe  5. 
U.S.C  and  sec.  10(d)  of  Public  Uw  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant  / 

applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 
Name  of  Panel:  National  Institute  on 

Deafness  and  Other  Communication 

Disorders  Special  Emphasis  Panel 
Dates  of  Meeting:  February  2, 1994 
Time  of  Meeting:  8  Lm.  until 

adjournment 


Place  ofhieeting:  6120  Executive 
Boulevard 

Agenda:  Review  of  proposals  received 
in  response  to  RFP-NIH-NIDCI>-DC- 
93-05,  Speech  and  Language 
Development  in  the  Deaf  Child  of 
Hearing  Parents:  Approaches  to 
Intervention. 

Contact  Person:  Dr.  MariljTi  Semmes, 
Scientific  Review  Administrator, 
NIDCD/SRB.  Executive  Plaza  South, 
room  40GC.  Bethesda.  Maryland 
20892.  (301)  496-8683 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafoess  and  Other 
Comraunicative  Disorders) 
Dated:  January  10, 1994. 
Susan  K.  Fcldman, 
Committee  .\«inog«nent  Officer,  NOi. 
|FR  Doc.  94-1150  Filed  1-14-94;  8:45  ami 
BILUNO  COOC  «140-«t-W 


Division  of  Rssearch  Grants;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sectibtisfor 
February  through  March  1994,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  for  appro.ximately  one  half  hour 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 


be  cloeed  thereafter  in  accordance  with 
the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6).  title  5.  U.S.C 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussioiu  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  scientific  review 
administrator  at  least  two  weeks  in 
advance  of  the  meeting. 


Study  section 


AIDS  and  Related  Research  1,  Dr.  Sami  Mayyasi,  Te<.  301-594-7073  .. 
AIDS  and  Retated  Researcti  2,  Dr.  Gilbert  Meier.  Te«.  301-694-7118  .... 
AIDS  and  Reteted  Research  3.  Dr.  Marcel  Pons,  TeL  301-694-7210  .... 
AIDS  and  Related  Research  4.  Dr.  Mofwndar  Poonian.  Te«.  301-5©4- 

7112. 
AIDS  and  Related  Research  5,  Dr.  Mohindar  Poonian,  Tel.  301-694- 

7112. 
AIDS  and  Related  Research  6.  Dr.  Gitoert  Meier,  Tel.  301-694-7118  .... 
AIDS  and  Related  Research  7,  Dr.  Gilbert  Meier,  Tel.  301-694-7118  .... 
Behaviorai  and  Neurosoencee-I .  Dr.  Luigi  Giacometti,  TeL  301-594- 

7132. 
Behavioral  and  Neuro3Cience9-2,  Dr.  Peggy  McCardle.  TeL  301-594- 

7293. 

Biological  Sciences-I,  Dr.  James  R.  King.  TeL  301-594-7097 

Btologtcal  Scienca3-2.  Dr.  Camilla  Day,  TeL  301-594-7389  

Biological  Soefwes-a.  Dr.  Nancy  Pearson,  Tel.  301-594-7388 

Biomedical  Sciences.  Dr.  Charles  Bai«ef.  Tel  301-594-7170 -_ 

Clinical  Soences-t,  Mrs.  Jo  Pelham.  Tel.  301-594-7254  

Clinicai  Sciences-2,  Mrs.  Jo  Pelham,  TeL  301-694-7254  _... 

Immurwlogy,  Virology  &  Pathology.  Dr.  Lynwood  Jones,  Tel.  301-594- 

7262. 
International  and  Cooperative  Projects,  Dr.  G.  B.  Warren.  Tel.  301- 

594-7289. 

Physiological  Sciences.  Dr.  Nicholas  Mazaretla.  TeL  301-594-7098 


February-March 
1994  meetings 


Feb.  28-Mar.  1 

Mar.  18 

Feb.  28-Mar.  2 
Feb.  26-27 


Mar.  11  


Mar.  4 

Mar.  1 1 

Feb.  23-25  . 

Feb.  18 

Feb.  2^-25. 
Feb.  22-24  . 
Feb.  l5-r7 . 
Feb.  21-23  . 

Fetx  17-18 . 
Feb.  24-25. 
Feb.  18-18  . 

Feb.  23-25 


Mar.  3-4 


Time 


8:30 
8:00 
8:30 
8:30 

8:30 

8:00 
8:00 
8:30 

8:30 

8:30 
8:30 
8:30 
8:30 

&30 
8:00 
8:30 

8:00 


8:00 


Location 


Holiday  Inn.  Chevy  Chase.  MO. 
Holiday  Inn.  Chevy  Chase,  MO. 
Holiday  Inn.  Bethesda,  MO. 
Hawttwrne    Suites.    Charlestown, 

SC. 
Holiday  Inn.  Crowne  Ptaza,  Rock- 

viHe,  MC. 
Holiday  Inn.  Chevy  Chase,  MD. 
Holiday  Inn.  Chevy  Chase,  MD. 
SL  James  Hotel,  Washington,  DC 

SL  James  Hotel.  Washingtorv  DC 

St.  James  Hotel,  Washingtort.  EXJ. 
Holiday  Inn,  Bethesda,  MD. 
St  James  Hotel,  Washingtorv  DC. 
Holiday  Inn,  Crowne  Plaza,  Roch- 

viUe,  MO. 
Holiday  Inn,  Chevy  Chase.  MD. 
Holiday  Inn.  Chevy  Chase.  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 


Suites    Hotel,    Chevy 
Pavilion,     Washington, 


Embassy 

Cttase 

DC. 
Holiday  Inn,  Crowns  Plaza,  Reck 

ville,  MO. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  January  10. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  94-1151  Filed  1-14-94;  8  45  am) 
BILUNQ  COOC  4140-IH-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
p[>-030-04-4059, 4060-02] 

Road  Closures 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACnOH:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
effective  immediately,  that  the  following 
four  (4)  logging  roads  located  within  the 
Deep  Creek  Resource  Area  of  Power  and 
Oneida  Counties  are  closed  to  all 
motorized  vehicle  traffic. 

Legal  description  of  the  sole  point  of 
access: 

1.  Portage  Canjron  Timber  Salvage  Road 

T.  11  S.,  R.  32  E., 
Section  5:  SEV«NWV4,  Boise  Meridian, 
Power  County  Idaho 

2.  John  Evans  Timber  Salvage  Road 
T.  14  S.,  R.  34  E.. 

Section  34:  SWV4SEV4,  Boise  Meridian. 
Oneida  County  Idaho 

3.  Big  Canyon  Timber  Salvage  Road 

T.  11  S.,R.  32E.. 
Section  21:  NWV4NEV4,  Boise  Meridian. 
Power  County  Idaho 

4.  Sand  HoUow  Timber  Salvage  Road 
T.  10  S.,  R.  32  E., 

Section  28:  SWV4NEV4,  Boise  Meridian, 
Power  County  Idaho 

DATES:  January  1. 1994.  These 
restrictions  will  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Kay,  Area  Manager,  Deep  Creek 
Resource  Area,  Bureau  of  Land 
Management — 138  S.  Main.  Malad  City. 
Idaho. 20&-766-4766. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Title  43.  CFR  8340  and 
in  conformance  with  principles 
established  by  the  National 
Environmental  Policy  Act  of  1969.  the 
logging  roads  mentioned  above  are  gated 
and  closed  to  all  motorized  vehicle 
traHic.  Careful  review  and  analysis  in 
cooperation  with  the  Idaho  Fish  and 
Game  IDepartment,  country 
governments,  and  the  public  has 
determined  that  unrestricted  use  of 


these  roads  by  motorized  vehicle  traffic 
will  signiScantly  reduce  habitat 
effectiveness  for  upland  and  big  game  in 
already  heavily  roaded  areas.  Ml  road 
closure(s)  contaixied  herein  serve  to 
mitigate  impacts  resulting  from  salvage 
timber  sales.  Copies  of  maps  indicating 
these  road  closures  are  posted  at  the 
Deep  Creek  and  Pocatello  Resource  Area 
OfEces  of  the  Idaho  Bureau  of  Land 
Management.  These  closures  are  not 
restricted  to  authorized  Bureau  of  Land 
Management  personnel  and  permitees 
or  Idaho  Fish  and  Game  Depiutment 
personnel.  This  closure  applies  to 
approximately  15  miles  of  logging  road 
constructed  on  four  separate  timber 
salvage  sales. 

Dated:  January  6. 1994. 
Marvin  R.  Bajtlev, 

Associate  District  Manager. 

IFR  Doc.  94-1114  Filed  1-14-94;  8:45  am] 

BILUNO  CODE  4310-QO-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

General  Leasing  Policies  In  ttte  Central 
and  Western  Gulf  of  Mexico  Planning 
Areas  Under  the  Comprehensive  Outer 
Continental  Shelf  (OCS)  Natural  Gas 
and  OtI  Resource  Management 
Program  for  1992-1997 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  December  7,  1993  (58  FR 
64409).  MMS  published  a  Call  for 
Public  Comment  on  general  policies  for 
leasing  natural  gas  and  oil  resources  in 
the  Central  and  Western  Gulf  of  Mexico 
planning  areas.  Comments  were  to  be 
received  by  February  7.  1994.  Through 
this  notice.  MMS  extends  the  end  of  the 
comment  period  by  30  days,  to  March 
9,  1994. 

DATES:  Responses  will  be  accepted 
through  March  9.  1994. 
ADDRESSES:  Responses  should  be  mailed 
to  the  Program  Director,  Office  of 
Program  Development  and 
Coordination,  Minerals  Management 
Ser\'ice  (MS-4430).  381  Elden  Street. 
Hemdon.  VA  22070.  Hand  deliveries 
may  be  made  at  381  Elden  Street.  Room 
1324.  Hemdon.  Virginia  (dial  1215  at 
lobby  telephone).  Envelopes  or  packages 
should  be  marked  "Comments  on 
Alternative  Leasing  Policies  for  the  Gulf 
of  Mexico."  If  any  privileged  or 
proprietary  information  is  submitted 
that  the  respondent  wishes  to  be  treated 
as  confidential,  both  the  envelope  and 
the  contents  should  be  marked 
"Confidential  Information." 


FOR  FURTHER  INFORMATKM  CONTACT: 

For  information  pertaining  to  this  Call 
for  Public  Comment,  telephone  Paul 
Stang  or  Kim  Coffman.  Program 
Development  and  Planning  Branch,  at 
(703)  787-1215.  or  Dan  Henry.  Leasing 
Coordination  Branch,  at  (703)  787-1192. 
SUPPLEMENTARY  INFORMATKM:  The  basic 
leasing  policies  for  the  Central  and 
Western  Gulf  of  Mexico  Planning  Areas 
were  established  a  little  more  than  a 
decade  ago.  Since  that  time,  many  of  the 
conditions  facing  the  OCS  program  have 
changed,  and  MMS  and  the  Department 
of  the  Interior  are  re-evaluating  leasing 
poUcies  for  the  Central  and  Western 
Gulf  of  Mexico  sales  remaining  under 
the  Comprehensive  OCS  Natural  Gas 
and  Oil  Resource  Management  Program 
for  1992-1997.  Conunents  will  be 
considered  for  sales  to  be  held 
subsequent  to  Sale  147.  which  is 
plaimed  for  Spring  1994.  and  will  be 
factored  into  studies  to  determine  the 
effectiveness  of  the  existing  system  of 
leasing  and  what  alternatives  are  most 
appropriate.  Neither  MMS  nor  the 
Etepartment  of  the  Interior  has  preferred 
alternatives,  and  no  decisions  have  been 
made  to  change  the  existing  leasing 
system. 

Several  parties  have  requested  that 
the  comment  period  be  extended  by  60 
days.  Upon  consideration  of  these 
requests,  MMS  has  decided  that  an 
extension  of  30  days,  to  a  total  of  92 
days,  is  appropriate.  This  Call  for  Public 
Comment  is  only  part  of  a  continuing 
opfKJrtunity  for  correspondence  and 
dialog  between  MMS  and  interested 
parties,  and  it  should  be  noted  that  the 
decision  process  for  individual  sales 
explicitly  includes  consideration  of 
comments  from  outside  parties. 

Dated:  January  10, 1994. 
Tom  Fry. 

Director.  Minerals  Management  Service. 
IFR  Doc.  94-1065  Plied  1-14-94;  8:45  am) 

BILUNO  CODE  431»-im-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  8.  1994.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington, 
DC  20013-7127.  Written  comments 
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should  be  submitted  by  February  2. 

1994. 

Carol  D.  ShuU. 

Chief  of  Registration,  National  Register. 

ILLINOIS 

Calhoun  County 

Kamp  Store.  Jet.  of  Oak  and  Broadway,  NE 
Comer,  Karapville,  94000027 

Du  Page  County 

Peabody.  Francis  Stuyvesant.  Estate.  1717  W. 
31st  St.,  Oak  Brook.  93000836 

lersey  County 

Grafton  Bank  (Grafton  MPS).  225  E.  Main  St.. 

Grafton. '94000016 
Grafton  Historic  District  (Grafton  MPS}.  105- 

225  and  24-214  W.  Main  St.,  and  stone 

warf  at  Maple  St..  Grafton,  94000020 
Mason.  Paris,  Building  (Grafton  MPS).  100  N. 

Springfield  St..  Grafton,  94000017 
McClintlock,  John  and  Amelia,  House 

(Grafton  MPS).  321  E.  Main  St..  Grafton. 

94000019 
Ruebel  Hotel  (Grafton  MPS).  207-215  E.  Main 

St.,  Grafton.  94000015 
Slaten-LoMarsh  House  (Grafton  MPS).  25  E. 

Main  St..  Grafton.  94000018 

Johnson  County 

University  of  Illinois  Experimental  Dairy 
Farm  Historic  District  (Round  Bams  of 
Illinois  MPS).  1201  W.  St.  Marys  Rd., 
Urbana,  94000030 

Macon  County 

Wabash  Railroad  Station  and  Railway 
Express  Agency.  780  E.  Cerro  Gordo  St.. 
Decatur,  94000029 

Mason  County 

Havana  Public  Library  (Illinois  Carnegie 
Libraries  MPS),  201  W.  Adams  St.,  Havana. 
94000014 

Peoria  County 

Peace  and  Harvest.  Jefferson  and  Hamilton 
Sts,  Peoria.  87002527 

Rock  Island  County 

LeClaire  Hotel.  Jet.  of  19th  St.  and  5th  Ave., 
Moline,  94000025 

Wabash  County 

Beall-Orr  House,  503  Cherry  St.,  Mt.  Carmel, 
94000028 

White  County 

Haas.  L,  Store.  219  E.  Main  St..  Carmi. 
94000026 

Will  County  ^ 

Eagle  Hotel,  100-104  Water  St., Wilmington, 
94000021 

NEW  JERSEY 

Hudson  County 

Stevens,  Edwin  A.,  Hall,  Fifth  St.  between 
Hudson  and  River  Sts..  Hoboken,  94000009 

Salem  County 

Smith,  William,  House,  Jet.  of  NJ  45  and 
Bassett  Rd..  Mannington  Township.  Salem 
vaeinity,  94000008 


Somerset  County 

Bedens  Brook  Bridge,  (Early  Stone  Arch 
Bridges  of  Somerset  County  MPS), 
Opossum  Rd.,  .1  mi.  S  of  Orchard  Rd.,  over 
Bedens's  Brook.  Montgomery  Township. 
Rocky  Hill  vicinity,  94000010 

Bedens  Brook  Road  Bridge,  (Early  Stone  Arch 
Bridges  of  Somerset  County  MPS),  Beden's 
Brook  Rd., .  1  mi.  E  of  Province  Line  Rd., 
over  branch  of  Beden's  Brook,  Montgomery 
Township,  Stoutsburg  vicinity,  9400001 1 

Rock  Brook  Bridge,  (Early  Stone  Arch  Bridges 
of  Somerset  County  MPS).  Jet.  of  Long  Hill 
and  Dutchtown — Zion  Rds.  over  Cat  Tail 
Brook.  Montgomery  and  Hillsborough 
Townships,  Zion  vicinity,  94000012 

Warren  Codiity 

Pleasant  Valley  Historic  District.  Area 
surrounding  Mill  Pond  Rd.,  Washington 
Township,  Pleasant  Valley.  94000013 

NEW  YORK 

Monroe  County 

Hipp-Kennedy  House,  1931  Five  Mile  Run 
Rd..  Penfield  vicinity,  94000003 

Wallace,  Timothy,  House,  2169  S.  Clinton 
Ave.,  Rochester  vicinity.  94000004 

NORTH  CAROLINA 

Alamance  County 

McCauley-Watson  House.  NC  1754 
(Blanchard  Rd.)  SW  side,  1.5  mi.  NW  of  jet. 
with  NC  62,  Union  Ridge  vicinity. 
94000022 

Halifax  County 

Kehukee  Primative  Baptist  Church.  NC  1810 
NE  side,  just  E  of  jet.  with  NC  125. 
Scotland  Neck  vicinity,  94000023 

Polk  County 

Johnson.  John  Hiram,  House,  Address 
Restricted.  Saluda  vicinity,  94000005 

PENNSYLVANIA 

Chester  County 

Gregg.  Joseph,  House.  500  Chandler  Mill  Rd., 
Kennett  Township,  Kennett  Square 
vicinity,  94000007 

Fayette  County 

Douglas,  John  S.,  House,  136  N.  Gallatin 
Ave.,  Uniontown,  94000006 

SOUTH  CAROLINA 

Charleston  County 

Sunnyside  Plantation  Foreman's  House 
(Boundary  Increase),  (Edisto  Island  MRA). 
N  of  jet.  of  Peters  Point  and  Creekwood 
Rd.,  Edisto  Island,  94000024. 

[FR  Doc.  94-1145  Filed  1-14-94;  8:45  am] 

BILUNG  CODE  4310-70-M 


Interstate  Commerce  Commission 

[Finance  Docket  No.  32421] 

RailAmerica,  Inc.— Control 
Exemption— South  Central  Tennessee 
Railroad  Co. 

RailAmerica.  Inc.  (RailAmerica)  has 
filed  a  notice  of  exemption  to  acquire 
control,  through  stock  purchase,  of 
South  Central  Tennessee  Railroad 
Comoany  (SCTR),  a  class  III  rail  carrier 
which  operates  over  approximately  50 
miles  of  rail  line  in  the  vicinity  40  miles 
west  of  Nashville.  TN.  extending  from 
Colesburg  Yard.  TN  (at  milepost  2.9) 
where  it  interchanges  with  CSX 
Transportation,  to  Hohenwald,  TN  (at 
milepost  52.1). 

RailAmerica.  a  noncarrier  holding 
company,  also  controls  Huron  and 
Eastern  Railway.  Inc.  (HESR)  and 
Saginaw  Valley  Railway  Company 
(SGVY).  I  Under  the  terms  of  an 
agreement  with  Kyle  Railways  (Kyle),  a 
shortline  railroad  holding  company, 
RailAmerica  will  purchase  100  percent 
of  SCTR's  stock,  and,  after 
consummation.  RailAmerica  will  be  in 
control  of  three  non-connecting  class  III 
rail  carriers.  The  proposed  control 
transaction  was  scheduled  for 
consummation  on  or  after  December  31. 
1993. 

RailAmerica  indicates  that:  (1)  The 
lines  operated  by  SCTR  do  not  connect 
with  any  rail  lines  operated  by  HESR  or 
SGVY,  or  its  corporate  family;  (2)  the 
involved  transaction  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
is  therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2).  The 
purpose  of  the  transaction  is  to  preserve 
rail  service  on  a  light  density  rail  line. 
RailAmerica  anticipates  that  it  will  be 
able  to  attract  more  rail  service  to  the 
line  than  is  presently  being  provided  by 
offering  lower  costs,  more  frequent 
service,  and  an  increased  car  supply. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  by  the  conditions  set  forth  in 


I  The  Commission  exempted  the  common  control 
of  HESR  and  SGVY  in  fohn  H  Marino,  Eric  D.  Gerst. 
and  Mariner  Corporation— Control  Exemption — 
Saginaw  Valley  Bailway  Company,  Inc.,  Finance 
Docket  No.  31196.  (ICC  »erved  April  23, 1991).  See 
also,  HailAmerica.  Inc — Corp.  Family  Trans  Ex. — 
Huron  and  Eastern  By.  and  Saginaw  Valley  Ry., 
Finance  Docket  No.  32068  (ICC  served  June  18. 
1992). 


New  York  Dock  Ry— Control— Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979).J 
Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(ci)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Conmiission  and  served  on:  Eric  D. 
Gerst,  General  Counsel,  21  South  Fifth 
Street,  Suite  528,  Philadelphia.  PA 
19106. 

Decided:  January  11, 1994. 

By  the  Commission,  David  M.  IConschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  94-1106  Filed  1-14-94;  8:45  am) 
BILUNG  CODE  7035-01-«> 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
in  Action  Under  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  January  6,  1994,  the 
United  States  E>epartment  of  Justice,  by 
the  authority  of  the  Attorney  General 
and  acting  at  the  request  of  and  on 
behalf  of  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency,  lodged  a  Consent  £>ecree  in 
United  States  v.  GK  Technologies.  Inc.. 
et  al.,  with  the  United  States  District 
Court  for  the  Southern  District  of 
Indiana.  The  Consent  Decree  addresses 
the  liability  of  GK  Technologies,  Inc. 
("GK")  and  Indiana  Steel  and  Wire  Co. 
("IS&W  Co."),  as  well  as  stipulations 
regarding  Indiana  Steel  and  Wire 
Corporation  ("IS&W  Corp.") 
(collectively,  "the  Defendants"),  in  an 
action  brought  under  Section  30Q8(a) 
and  (g)  of  the  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  42  U.S.C 
6928(a)  and  (g),  for  alleged  violations  of 
RCRA  and  hazardous  waste 
management  regulations  at  an  industrial 
facility  in  Muncde,  Indiana  (the  "IS&W 
Facility").  The  Consent  Decree  requires 
the  Defendants  to  pay  $425,000  as  a 
dvil  penalty  (or  to  pay  $225,000  and 
perform  a  Supplemental  Environmental 
Project,  involving  elimination  of  source 
ammonia  emissions):  to  comply  with  all 
closure,  financial  responsibility  and 
grousdwater  monitoring  requirements 
under  Indiana's  RCRA  regulations  for 
the  Mocks  Pond  surface  impoundment 
at  the  IS&W  Facility:  and  to  perform 
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comprehensive  corrective  action  under 
RCRA  at  the  IS&W  Facility. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice. 
"  Comments  should  be  addressed  to 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  GK  Technologies, 
Inc.,  DOJ  Reference  No.  90-7-1-407A. 

The  Consent  Decree  may  be  examined 
at  the  Region  V  Office  of  Regional 
Counsel,  United  States  Envirormiental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604;  at 
the  Office  of  the  United  States  Attorney 
for  the  Southern  District  of  Indiana, 
Civil  Division,  U.S.  Courthouse,  5th 
floor,  46  East  Ohio  Street,  Indianapolis, 
Indiana  46204;  or  at  the  Consent  Decree 
Library,  United  States  Department  of 
Justice,  1120  G  Street.  NW..  4th  floor. 
Washington,  DC  20005  (202-624-0892). 
A  copy  of  the  Consent  Decree,  including 
Attachments  A  and  B  thereto,  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  enclose  a  check  for  $25.00 
(25  cents  per  page  reproduction  cost) 
payable  to  Consent  E)ecree  Library. 

John  C  Cniden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-1040  Filed  1-14-94:  8.45  amj 

BILUNO  CODE  44t0-0t-M 


>Ait!vough  RailAmerica  •late*  that  no  employau 
will  be  adversely  afTected  by  the  tranaactlon.  it 
recognizes  that  the  Conunitslon  may  not  relieve  •  »^ 
carrier  <}f  labor  protection  obligations  for  section 
11343  transactions.  49  U.S.C.  11347. 


Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Envlronmentai  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  30,  1993,  a  proposed  consent 
decree  in  United  States  v.  Maryland 
Sand,  Gravel  and  Stone,  et  al..  Civ.  A. 
No.  HAR-89-2869,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maryland. 

The  complaint  filed  by  the  United 
States  in  October  1989  seeks  to  recover 
past,  unreimbursed  costs  under  Section 
107  of  the  Comprehensive 
Environmented  Response.  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C 
9607,  incurred  by  the  United  States  in 
connection  vfixh  response  actions  taken 
at  the  Maryland  Sand,  Gravel  and  Stone 
Superfund  Site  ("Site")  located  in 
Elkton,  Maryland.  Maryland  Sand, 
Gravel  and  Stone  Company,  ("Maryland 
Sand  Company")  the  owner  and 
operator  of  the  Site,  was  sued  along 
with  four  other  defendants.  The 
proposed  decree  represents  a  partial 
settlement  of  this  case,  resolving  only 


the  United  States'  claims  for  past 
response  costs  against  the  Maryland 
Sand  Company. 

Under  this  consent  decree,  the 
Maryland  Sand  Company  will  pay  the 
United  States  $25,000  in  partial 
reimbursement  of  the  United  States' 
unrecovered  past  response  costs.  The 
settlement  is  based  on  a  demonstration 
by  Maryland  Sand  Company  of  its 
inability  to  reimburse  the  United  States 
for  any  additional  response  costs.  Under 
the  terms  of  the  decree,  Maryland  Sand 
Company  will  also  provide  the  United 
States  and  its  representatives,  including 
the  United  States  Environmental 
Protection  Agency,  access  to  the  Site  fqr 
purposes  of  conducting  and  overseeing 
CERCLA  respKinse  activities.  The  United 
States  has  specifically  reserved  its  right 
to  seek  further  relief  from  Maryland 
Sand  Company  on  claims  for  future 
response  costs,  and  for  claims  for 
natural  resource  damages,  criminal 
liability  and  other  claims  that  are 
outside  of  the  scope  of  the  complaint 
filed  in  this  case. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044.  and  should  refer 
to  United  States  v.  Maryland  Sard, 
Gravel  and  Stone,  et  al.,  DOJ  Reference 
No.  9a-ll-2-225(A). 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Maryland.  U.S.  Courthouse,  101 
Lombard  Street,  Baltimore.  MD  21201; 
Regional  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  PA.;  and  at  the  Consent 
Decree  Library,  1120  "G"  Street,  NW., 
4th  Floor,  Washington,  IX;  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library  at 
the  address  listed  above.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  number,  and  enclose  a  check  in  the 
amount  of  $4.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

John  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-1037  Filed  1-14-94;  8:45  am) 
BILUNO  COOK  «4i*-ei-M 


!810 


Federal  Register  /  Vol.  59,  No.  11  /  Tuesday,  January  18,  1994  /  Notices 


antitrust  Division 

Inlted  States  v.  Baroid  Corp.,  Baroid 
>rilling  Fluids,  inc.,  DB  Stratabit  (USA) 
ic,  and  Dresser  Industries,  inc.; 
Proposed  Final  Judgment  and 
Competitive  impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
mtitrust  Procedures  and  Penalties  Act, 
5  U.S.C.  16  (bHh),  that  a  proposed 
inal  Judgment  and  Competitive  Impact 
statement  have  been  filed  with  the 
Jnited  States  District  Court  for  the 
)istrict  of  Columbia  in  United  States  of 
\merica  v.  Baroid  Corporation;  Baroid 
)rilling  Fluids.  Inc.;  DB  Stratabit  (USA) 
nc;  and  Dresser  Industries  Inc. 

The  Complaint  of  the  United  States  in 
dis  case  alleges  that  the  merger  of 
)resser  Industries,  Inc.  ("Dresser")  and 
laroid  Corporation  ("Baroid")  may 
ubstantially  lessen  competition  in  the 
Jnited  States  in  the  manufacture  and 
ale  of  drilling  fluids  and  in  the 
manufacture  and  sale  of  diamond  drill 
its  in  violation  of  section  7  of  the 
;iayton  Act.  Both  products  are  used  to 
rill  oil  and  gas  wells.  Drilling  fluids,  a 
lixture  of  natural  and  synthetic 
hemical  compounds,  are  used  at 
letrocarbon  drilling  sites  to  improve  the 
unction  of  the  drill  bit  and  other 
rilling  tools  in  the  well,  including 
ooling  and  lubricating  the  drill  bit  and 
ontrolling  downhole  pressures. 
)iamond  drill  bits  cut  through  rock  and 
ther  formations  during  drilling 
perations. 

Dresser,  through  its  64%  partnership 
nterest  in  M-I  Drilling  Fluids  Co..  and 
laroid,  through  its  wholly-owned 
ubsidiary.  Baroid  Drilling  Fluids,  Inc., 
re  two  of  the  three  major  U.S. 
iroducers  of  drilling  fluids.  In  addition, 
)resser's  Security  Division  and  Baroid's 
krhoUy-owned  subsidiary,  DB  Stratabit 
USA)  Inc.,  manufacture  diamond  drill 
lits  for  sale  in  the  United  States.  They 
re  two  of  the  five  major  competitors  in 
he  U.S.  diamond  drill  bit  market. 

The  proposed  Final  Judgment  requires 
lefendants  to  divest  all  of  their  direct 
nd  indirect  owTiership  and  control  of 
ither  Dresser's  or  Baroid's  drilling  fluid 
lusiness  by  June  1, 1994.  fii  addition, 
)efendants  must,  by  July  1,  1994,  divest 
laroid's  diamond  bit  business,  which 
ncludes  a  manufacturing  facility, 
ertain  equipment,  a  nonexclusive 
ifcense  of  patents  and  other  intellectual 
iroperty  to  manufacture  and  sell  steel- 
lodied  diamond  drill  bits  worldwide, 
xcept  in  the  People's  Republic  of 
^hina,  and  a  nonexclusive  license  to 
manufacture  and  sell  matrix  diamond 
its  in  the  United  States.  If  defendants 
lo  not  complete  the  respective 
iivestitures  by  the  allotted  time,  a 


trustee  or  trustees  will  be  appointed  to 
conduct  either  or  both  of  the 
divestitures. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
romments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Roger  W.  Fones, 
Chief,  Transportation,  Energy,  and 
Agriculture  Section,  Antitrust  Division, 
room  9104,  Judiciary  Center  Building, 
555  4th  Street  NW.,  Washington,  DC 
20001  (202-307-6351). 
Joseph  H.  Widmar, 
Director  of  Operations,  Antitrust  Division. 

Stipulation 

Judge  Sporkin 

In  the  matter  of  United  States  of  America, 
Plaintiff:  v.  Baroid  Corp.,  Baroid  Drilling 
Fluids,  Inc.,  DB  Stratabit  (USA)  Inc.,  and 
Dresser  Industries,  Inc..  Defendants.  [Civil 
Action  No.  93-2621;  Filed:  December  23, 
1993] 

It  is  Stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  motion  of  any  party  or  upon  the 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  consent,  which  it  may  do  at 
any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
filing  that  notice  with  the  Court; 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  its  entry,  and  shall, 
from  the  date  of  the  filing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  thereof  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court; 

4.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  December  23, 1993. 


For  Plaintiff  United  States  of  America: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Constance  K.  Robinson, 
Deputy  Director  of  Operations. 
Roger  W.  Fones, 

Chief.  Transportation,  Energy  6"  Agriculture 
Section.  U.S.  Department  of  Justice.  Antitrust 
Division 

Angela  L.  Hughes. 
Denise  L.  Diaz, 
Theodore  R.  Bolema, 
Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  room  9104, 555  4th  Street. 
NW.,  Washington.  DC 20001.  202/307-6410. 

For  Defendant  Dresser  Industries,  Inc.: 
Akin,  Gump,  Strauss,  Hauer,  ft  Feld,  L.L.P. 
Paul  B.  Hewitt. 
A  Member  of  the  Firm. 
1333  New  Hampshire  Avenue,  NVV..  Suite 

100.  Washington,  DC  20036.  (202)  887- 

4000. 

For  Defendants  Baroid  Corporation,  D8 
Stratabit  (USA)  Inc.,  and  Baroid  Drilling 
Fluids,  Inc.:  Kirkland  &  Ellis. 
Tefft  W.  Smith, 
A  Member  of  the  Firm . 
200  E.  Randolph  Dr.,  Chicago,  Illinois  60601. 

(312)  861-2000. 
Stipulation  Approved  for  Filing. 

Done  this day  of , 

199 . 

United  States  District  Judge. 

Final  Judgment 

[Civil  Action  No.  93-2621;  Filed:  December 
23. 1993] 

Judge  Sporkin 

In  the  matter  of  United  States  of  America, 
Plaintiff:  v.  Baroid  Corp..  Baroid  Drilling 
Fluids.  Inc.,  DB  Stratabit  (USA)  Inc.,  and 
Dresser  Industries,  Inc.,  Defendants. 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  December  23,  1993,  and 
plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  act  or  law  herein  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  such  issue; 

And  Whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement,  and  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendants  v\ill  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 
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Now,  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 


Jurisdiction 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  ciaim  upon  which 
relief  may  be  granted  against  defendants 
under  section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

// 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "Baroid"  means  defendant  Baroid 
Corporation;  each  division,  subsidiary, 
or  affiliate  thereof,  excluding  Dresser, 
and  each  officer,  director,  employee, 
attorney,  agent,  or  other  person  acting 
for  or  on  behalf  of  any  of  them. 

B.  "Baroid  Drilling"  means  defendant 
Baroid  Drilling  Fluids,  Inc.,  which  is  a 
wholly  owned  subsidiary  of  Baroid; 
each  division,  subsidiary,  or  affiliate 
thereof,  excluding  Dresser,  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them. 

C.  "DBS"  means  defendant  DB 
Stratabit  (USA)  Inc.,  which  is  a  wholly 
ov^rned  subsidiary  of  Baroid;  each 
division,  subsidiary,  or  affiliate  thereof, 
excluding  Dresser,  and  each  officer, 
director,  employee,  attorney,  agent  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

D.  "Dresser"  means  defendant  Dresser 
Industries,  Inc.;  each  division, 
subsidiary,  or  aHiliate  thereof,  excluding 
Baroid,  and  each  officer,  director, 
employee,  attorney,  agent,  or  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

E.  "Baroid's  Diamond  Bit  Business" 
means  all  assets  owned  or  controlled  by 
Baroid,  including  all  assets  owned  or 
controlled  by  DBS,  that  are  or  have  been 
used  in  the  United  States  to  research, 
develop,  test,  manufacture,  service,  or 
market  its  diamond  drill  bits.  Baroid's 
diamond  bit  business  includes  all  real 
property,  material,  equipment,  supplies, 
customer  lists,  contracts  and  accounts 
relating  to  the  manufacture  and  sale  of 
diamond  drill  bits  in  the  United  States. 
Baroid's  diamond  bit  business  includes 
a  nonexclusive  license  to  manufacture 
and  sell  matrix  diamond  bits  in  the 
United  States  and  a  nonexclusive 
license  to  manufacture  and  sell  steel- 
bodied  diamond  bits  anywhere  in  the 


world,  except  The  People's  Republic  of 
China,  using  all  intellectual  property, 
including  all  patents,  copyrights, 
copyright  registrations  and  applications, 
trademarks,  trademark  registrations  and 
applications,  trade  names  or  commercial 
names,  know-how,  computer  software 
programs,  and  all  other  tangible  and 
intangible  assets,  rights,  and  other 
benefits,  presently  owned,  licensed, 
possessed,  or  used  by  Baroid  in  the 
research,  development,  testing, 
manufacture,  servicing,  or  marketing  of 
matrix  or  steel-bodied  diamond  bits. 
Research  and  development  of  diamond 
drill  bits  includes,  but  is  not  limited  to, 
engineering  support  relating  to  the 
analysis  and  testing  of  a  diamond  drill 
bit's  design,  application,  and 
components  in  order  to  enhance  the 
bit's  performance  or  to  create  a  new 
diamond  bit.  The  nonexclusive  licenses 
granted  herein  need  not  be  transferable 
(either  by  assignment  or  sublicense), 
except  in  connection  with  the  sale  of  all 
or  substantially  all  of  Baroid's  diamond 
bit  business.  Baroid's  diamond  bit 
business  also  includes  all  data  from 
research  and  development  projects 
relating  to  matrix  and/or  steel-t)odied 
drill  bits  undertaken  by  Baroid  at  any 
time  up  to  and  including  the  date  of  the 
divestiture  required  by  section  V  of  this 
Final  Judgment,  including  the  research 
and  development  projects  currently 
being  conducted  by  Baroid  that  relate  to 
new  Thermally  Stable  Polycrystalline 
diamond  bits,  new  impregnated  bits, 
anti-balling  features,  air  drilling, 
Polycrystalline  Diamond  Compact  Bit 
research,  surface  set  bit,  LX  bits,  and 
BiCenter  bits.  Baroid's  diamond  bit 
business  does  not  include  data  fi'om  the 
bit  dynamics  research  project  Baroid  is 
conducting  in  conjunction  with  Royal 
Dutch  Shell.  Baroid's  diamond  bit 
business  also  includes  equipment 
owned  or  controlled  by  Baroid  that  has 
been  used  in  the  United  States  to 
research,  develop,  and  test  Baroid's 
diamond  drill  bits  and  materials  for 
those  bits.  This  equipment.includes,  but 
is  not  limited  to,  each  of  the  following 
items  or  the  functional  equivalent 
thereof:  CAD/CAM  System  Software; 
Stereoscope;  Optical  Microscope;  Light 
Microscope;  DEC  Station  3100;  Stereo 
Microscope;  Rockwell  Hardness  Testing 
equipment;  and  Surface  Grinder.  In 
addition,  included  in  Baroid's  diamond 
bit  business  is  the  right  for  two  years  to 
have  access  to,  at  defendants'  variable 
cost,  the  follovdng  equipment  located  in 
Belgium:  Coordinate  Measurement 
Machine;  Finite  Elements  Package; 
Atmospheric  Drilling  Machine;  Single 
Cutter  Tester;  Flow  Visualization  Loop 
with  High  Speed  Carriers;  Lab  Furnace 


under  Controlled  Atmosphere;  and  High 
Speed  Data  Acquisition  System.  The 
defendants  shall  pay  the  cost  of 
shipping  up  to  three  diamond  drill  bits 
per  calendar  quarter  to  Belgimn.  Also 
included  in  Baroid's  diamond  bit 
business  is  a  hard  copy  and  copy  of  all 
computer  tapes  or  discs  containing  any 
data  in  the  possession  of  Baroid  at  any 
time  up  to  and  including  the  date  of  the 
divestiture  required  by  section  V  of  this 
Final  Judgment,  such  as  bit  records  or 
off-set  well  information,  which  record 
the  performance  anywhere  in  the  world 
of  any  matrix  or  steel-bodied  diamond 
bits  manufactured  or  sold  by  Baroid  or 
any  other  producer  of  diamond  drill 
bits. 


Baroid's  diamond  bit  business 
includes  its  diamond  drill  bit 
manufacturing  facilities  in  Houston, 
Texas,  and  all  equipment,  supplies, 
data,  doomients  and  inventories  (other 
than  Baroid's  inventory  of  diamonds 
and  diamond  drill  bits  held  for  sale) 
contained  therein,  as  well  as  equipment 
owned  or  controlled  by  Baroid  on 
September  7, 1993  that  has  been  used  in 
the  United  States  by  Baroid  to 
manufacture  matrix  diamond  bits.  The 
equipment  in  the  Houston  facifity 
includes,  but  is  not  limited  to,  the 
following:  LS  Bonding  Units,  Kuraki 
CNC  Mills,  Okuma  CNC  Lathe,  Yuasa 
Lathe.  Axelson  Lathe.  Timemaster 
Lathe,  and  Bryant  Grinder.  The 
equipment  formerly  used  by  Baroid  to 
manufacture  matrix  diamond  bits 
includes,  but  is  not  limited  to.  the 
following:  Norton  Lathe,  18"  Kohema 
Lathe,  20"  Kohema  Lathe,  Yuasa  Lathe. 
Allain  Mill,  Bridgeport  Mill,  Vanier 
Mill,  Cincinnati  Mill  with  90  degree 
Volstrohead,  Blast-It-All  Sandblaster. 
Kelco  Sandlblasfer,  Positioner 
(welding),  Southbend  Oven,  Lochhead 
Haggerty  Furnace  and  Control  Panel, 
Sunbean  Furnace  and  Control  Panel, 
Powermatic  Band  Saw.  Two  360  degree 
Layout  Chucks,  Two  Surface  Tables, 
Matrix  Powder  Mixer,  Micrometers. 
Height  Gauges.  Scales,  and  various 
measuring  equipment  and  welding 
equipment.  Baroid's  diamond  bit 
business  shall  not  include  any  rights, 
including  trademarks  and  service  marks, 
associated  with  the  use  of  the  trade 
names  or  commercial  names  of  Stratabit, 
DB  Stratabit  Inc.,  DBS,  Diamond  Boart, 
or  any  derivative  thereof;  provided, 
however,  that  in  the  marketing  of  its 
diamond  drill  bits  the  purchaser  of 
Baroid's  diamond  bit  business  will 
possess  the  right  for  two  years  following 
the  date  of  divestiture  to  identify  its 
diamond  drill  bits  as  being 
manufactured  pursuant  to  a  license  from 
DBS. 
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F.  "Diamond  drill  bits"  means  natural 
diamond  drill  bits  and  polycrystalline 
diamond  compact  drill  bits.  Diamond 
drill  bits  do  not  include  coring  bits. 

G.  "Drilling  fluid"  means  a  mixture  of 
natural  and  synthetic  chemical 
compounds  used  at  petrocarbon  drilling 
sites  to  cool  and  lubricate  the  drill  bit, 
clean  the  hole  bottom,  carry  cuttings  to 
the  surface,  seal  porous  well  formations, 
control  downhole  pressures,  and 
improve  the  function  of  the  drilling 
string  and  tools  in  the  hole. 

H.  "Drilling  fluid  business"  means 
either  one  of  the  following:  (1)  Dresser's 
interest  in  M-I  Drilling  Fluids  Co.;  or  (2) 
all  assets  of  Baroid  Drilling  and  any 
other  assets  that  Baroid  owns  or  has  an 
interest  in  that  are  used  to  research, 
develop,  test,  produce,  manufacture, 
service,  or  market,  domestically  or 
internationally,  drilling  fluids, 
including,  but  not  limited  to,  all  barite, 
bentonite,  and  other  mineral  mines; 
chemical  plants;  mineral  grinding  and 
processing  plants;  other  real  property; 
material;  equipment;  supplies;  customer 
lists;  contracts  and  accounts;  patents; 
copyrights;  copyright  registrations  and 
applications;  trademarks;  trademark 
registrations  and  applications;  trade 
names  or  commercial  names;  know- 
how;  computer  software  programs;  and 
all  other  tangible  and  intangible  assets, 
rights,  and  other  benefits,  presently 
owned,  licensed,  possessed,  or  used  by 
Baroid  in  the  research,  development, 
testing,  production,  manufacture, 
servicing  or  marketing  of  drilling  fluids. 

I.  "Matrix  diamond  bits"  means 
diamond  drill  bits  comprised  of  a  body 
made  ofa  tungsten  carbide  matrix  and 
cutters  brazed  onto  the  bit  body  or  cast 
into  or  around  the  cutting  element  of  the 
matrix  material. 

J.  "Steel-bodied  diamond  bits"  means 
diamond  drill  bits  comprised  of  a  body 
made  of  steel  and  cutters  attached  to  the 
bit  body  by  an  interference  fit  or  a  braze 
process. 

K.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

/// 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  the  defendants, 
to  their  successors  and  assigns,  to  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 


B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  or  stock,  or  of  the  assets 
required  to  be  divested  herein,  that  the 
acquiring  party  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

C.  Nothing  herein  shall  suggest  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

IV 

Divestiture  of  Drilling  Fluid  Business 

A.  Defendants  are  hereby  ordered  and 
directed  to  divest  all  of  their  direct  and 
indirect  ownership  and  control  of  the 
drilling  fluid  business  to  a  purchaser 
prior  to  June  1, 1994. 

B.  If  defendants  have  not 
accomplished  the  required  divestiture 
prior  to  June  1, 1994,  plaintiff  may,  in 
its  sole  discretion,  extend  this  time 
period  for  an  additional  period  of  time 
not  to  exceed  one  month. 

C.  Defendants  agree  to  take  all 
reasonable  steps  to  accomplish  quickly 
said  divestiture.  In  carrying  out  their 
obligation  to  divest  the  drilUng  fluid 
business,  defendants  may  divest  these 
operations  alone,  or  may  divest  along 
with  the<!e  operations  any  other  assets  of 
Baroid  or  Dresser. 

D.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment,  the 
defendants  promptly  shall  make  known 
in  the  United  States  and  in  other  major 
countries,  by  usual  and  customary 
means,  the  availability  of  the  drilling 
fluid  business,- for  sale  as  an  ongoing 
business.  The  defendants  shall  notify 
any  person  making  an  inquiry  regarding 
the  possible  purchase  of  this  operation 
that  the  sale  is  being  made  pursuant  to 
this  Final  Judgment  and  provide  such 
person  with  a  copy  of  the  Final 
Judgment.  The  defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers  of  the  drilling 
fluid  business,  subject  to  customary 
confidentiality  assurances,  all  pertinent 
information  regarding  the  drilling  fluid 
business,  except  information  subject  to 
attorney-client  privilege  or  attorney 
work  product  privilege.  Defendants 
shall  make  available  such  information  to 
the  plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person.  Defendants  shall  permit 
prospective  purchasers  of  the  drilling 
fluid  business  to  have  access  to 
personnel  at  the  drilling  fluid  business 
and  to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational,  or  other  documents  and 
information  as  may  be  relevant  to  the 


sale  of  the  drilling  fluid  business. 
Defendants  shall  not  be  required  to 
permit  prospective  purchasers  to  have 
access  to  any  documents  or  information 
relevant  to  the  drilling  fluid  business, 
except  to  the  extent  included  in  the 
driUing  fluid  business. 

E.  Divestiture  required  by  section  FV 
of  the  Final  Judgment  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  the 
drilling  fluid  business  can  and  will  be 
operated  by  the  purchaser  as  a  viable, 
ongoing  business  engaged  in  the 
manufacture  and  sale  of  drilling  fluids 
in  the  United  States.  Divestiture  shall  be 
made  to  a  purchaser  for  whom  it  is 
demonstrated  to  plaintiffs  satisfaction 
that  (1)  the  purchase  is  for  the  purpose 
of  competing  effectively  in  the 
manufacture  and  sale  of  drilling  fluids 
in  the  United  States,  and  (2)  the 
purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufactiu* 
and  sale  of  drilling  fluids  in  the  United 
States. 

F.  The  defendants  shall  not  sell  the 
drilling  fluid  business  to  Baker  Hughes. 
Inc.,  Schlumberger  Ltd.,  or  Anchor 
Drilling  Fluids,  or  any  of  their  affiliates 
of  subsidiaries  during  the  Ufe  of  this 
decree.  The  purchaser  of  the  divested 
drilling  fluid  business  shall  not  sell  the 
drilling  fluid  business  to,  or  combine 
that  business  with  the  drilling  fluid 
operations  of.  Dresser  Industries,  Inc., 
Baker  Hughes,  Inc.,  Schlumberger  Ltd., 
or  Anchor  Drilling  Fluids,  or  any  of 
their  affiliates  or  subsidiaries  during  the 
life  of  this  decree. 

G.  Except  to  the  extent  otherwise 
approved  by  plaintiff,  any  assets  of  the 
drilling  fluid  business  divested 
pursuant  to  this  Final  Judgment  shall  be 
divested  free  and  clear  of  all  mortgages, 
encumbrances  and  liens  to  Baroid  or 
Dresser. 


Divestiture  of  Baroid 's  Diamond  Bit 
Business 

A.  Defendants  are  hereby  ordered  and 
directed  to  divest  to  a  purchaser  prior  to 
July  1, 1994  all  of  their  direct  and 
indirect  ownership  and  control  of 
Baroid's  diamond  bit  business.  The 
obligation  to  divest  shall  be  satisfied  if, 
by  July  1,  1994.  defendants  enter  into  a 
binding  contract  for  sale  of  Baroid's 
diamond  bit  business  to  a  purchaser 
according  to  terms  approved  by  plaintiff 
that  is  contingent  only  upon  compliance 
with  the  terms  of  this  Final  Judgment 
and  that  specifies  a  prompt  and 
reasonable  closing  date  no  later  than 
September  1.  1994.  and  if  sale  is 
completed  pursuant  to  the  contract. 
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B.  If  defendants  have  not 
accomplished  the  required  divestiture 
prior  to  July  1, 1994,  plaintiff  may,  in 
its  sole  discretion,  extend  this  time 
period  for  an  additional  period  of  time 
not  to  exceed  three  monms,  if 
defendants  request  such  an  extension 
and  demonstrate  to  plaintiffs 
satisfaction  that  they  are  then  engaged 
in  negotiations  with  a  prospective 
purchaser  that  are  likely  to  result  in  the 
required  divestiture  but  that  the 
divestiture  cannot  be  completed  prior  to 
July  1,1994. 

C.  Defendants  agree  to  take  all 
reasonable  steps  to  accomplish  quickly 
said  divestiture.  In  carrying  out  their 
obligation  to  divest  Baroid's  diamond 
bit  business,  defendants  may  divest 
these  operations  alone,  or  may  divest 
along  with  these  operations  any  other 
assets  of  Baroid  or  Dresser. 

D.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment,  the 
defendants  promptly  shall  make  known 
in  the  United  States  and  in  other  major 
countries,  by  usual  and  customary 
means,  the  availability  of  Baroid's 
diamond  bit  business,  for  sale  as  an 
ongoing  business.  The  defendants  shall 
notify  any  person  making  an  inquiry 
regarding  the  possible  purchase  of  this 
operation  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  the 
Final  Judgment.  The  defendants  shall 
also  offer  to  furnish  to  all  bona  fide 
prospective  purchasers  of  Baroid's 
diamond  bit  business,  subject  to 
customary  confidentiaUty  assiu'ances, 
all  pertinent  information  regarding 
Baroid's  diamond  bit  business,  except 
information  subject  to  attorney-client 
privilege  or  attorney  work  product 
privilege.  Defendants  shall  make 
available  such  information  to  the 
plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person.  Defendants  shall  permit 
prospective  purchasers  of  Baroid's 
diamond  bit  business  to  have  access  to 
personnel  at  Baroid's  diamond  bit 
business  and  to  make  such  inspection  of 
physical  facilities  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  sale  of  Baroid's  diamond 
bit  business.  IDefendants  shall  not  be 
required  to  permit  prospective 
purchasers  to  have  access  to  any 
documents  or  information  relevant  to 
Dresser's  diamond  bit  business,  except 
to  the  extent  included  in  Baroid's 
diamond  bit  business. 

E.  Divestiture  required  by  section  V  of 
the  Final  Judgment  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that 
Baroid's  diamond  bit  business  can  and 


will  be  operated  by  the  purchaser  as  a 
viable,  ongoing  business  engaged  in  the 
manufacture  and  sale  of  diamond  drill 
bits  in  the  United  States.  Divestiture 
shall  be  made  to  a  purchaser  for  whom 
it  is  demonstrated  to  plaintiffs 
satisfaction  that  (1)  the  purchase  is  for 
the  purpose  of  competing  effectively  in 
the  manufacture  and  sale  of  diamond 
drill  bits  in  the  United  States,  including 
the  abihty  to  conduct  research, 
development,  and  testing  of  diamond 
bits,  and  (2)  the  purchaser  has  the 
managerial,  op>erational.  and  financial 
capability  to  compete  effectively  in  the 
manufacture  and  sale  of  diamond  drill 
bits  in  the  United  States. 

F.  The  defendants  shall  not  sell 
Baroid's  diamond  bit  business  to  Baker 
Hughes.  Inc.,  Cameo  International,  Inc., 
Smith  International,  Inc.,  or  any  of  their 
affiliates  or  subsidiaries  during  the  life 
of  this  decree.  The  purchaser  of  Baroid's 
diamond  bit  business  shall  not  sell  that 
business  to,  or  combine  that  business 
with  the  diamond  drill  bit  operations  of, 
Dresser  Industries,  Inc.,  Baker  Hughes, 
Inc.,  Cameo,  Inc.,  Smith  International, 
Inc.,  or  any  of  their  affiliates  or 
subsidiaries  during  the  Ufe  of  this 
decree. 

G.  Except  to  the  extent  otherwise 
approved  by  plaintiff,  Baroid's  diamond 
bit  business  divested  pursuant  to  this 
Final  Judgment  shall  be  divested  free 
and  clear  of  all  mortgages,  "^ 
encumbrances  and  liens  to  Baroid  or 
Dresser. 

VI 

Appointment  of  Trustee  For  the  Drilling 
Fluid  Business 

A.  If  defendants  have  not 
accomplished  the  divestiture  required 
by  section  IV  of  the  Final  Judgment  by 
April  29, 1994,  defendants  shall  notify 
plaintiff  of  that  fact.  Within  ten  (10) 
days  of  that  date,  or  twenty  (20)  days 
prior  to  the  expiration  of  any  extension 
granted  pursuant  to  Section  IV(B), 
whichever  is  later,  plaintiff  shall 
provide  defendants  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Defendants  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
nominees  are  acceptable  to  defendants, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person-^  the  tsiiistee.  If  neither  of  such 
nominee^4^c(^ptable  to  defendants, 
they  shall  furnish  to  plaintiff,  within  ten 
(10)  days  after  plaintiff  provides  the 
names  of  its  nominees,  written  notice  of 


the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestitiire.  If  either  or  both  of  such 
nominees  are  acceptable  to  plaintiff, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  plaintiff,  it 
shall  furnish  the  Court  the  names  and 
qualifications  of  its  proposed  nominees 
and  the  names  and  qualifications  of  the 
nominees  proposed  by  defendants.  The 
Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendants  have  not 
accomplished  the  divestiture  required 
by  section  fV  of  this  Final  Judgment  at 
the  expiration  of  the  Ume  period 
specified  in  section  IV(A)  and  IV(B)  of 
this  Final  Judgment,  as  apphcable,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
then  take  steps  to  effect  divestiture  of 
the  drilling  fluid  business. 

C.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  drilling  fluid 
business.  "The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  to  a  purchaser  acceptable  to 
plaintiff  at  such  price  ai»d  on  such  terms 
as  are  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  section  VIII  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  of  the  drilling  fluids  business 
by  the  trustee  on  any  grounds  other  than 
the  trustee's  malfeasance.  Any  sych 
objection  by  defendants  must  be  ^ 
conveyed  in  writing  to  plaintiff  and  the 
trustee  within  fifteen  (15)  days  after  the 
trustee  has  notified  defendants  of  the 
proposed  sale  in  accordance  with 
section  VIII  of  this  Final  Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished,  and  shall  serve  on 
such  other  terms  and  conditions  as  the 
Court  may  prescribe;  provided, 
however,  that  the  trustee  shall  receive 
no  compensation,  no  inciu'  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee 
shall  account  for  all  monies  derived 
from  a  sale  of  the  drilling  fluid  business 
and  all  costs  and  expenses  incurred  in 
connection  therewith.  After  approval  by 
the  Court  of  the  trustee's  accounting, 
including  fees  for  its  services,  all 
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imaining  monies  shall  be  paid  to 
efendants  and  the  trust  shall  then  be 
■rminated. 

E.  Defendants  shall  take  no  action  to 
iterfere  with  or  impede  the  trustee's 
:comphshment  of  the  divestiture  of  the 
rilling  fluid  business  and  shall  use 
leir  best  efforts  to  assist  the  trustee  in 
:comphshing  the  required  divestiture, 
he  trustee  shall  have  full  and  complete 
:cess  to  the  personnel,  books,  records, 
nd  facilities  of  the  drilling  fluid 
usiness,  and  defendants  shall  develop 
jch  financial  or  other  information 
ilevant  to  the  drilling  fluid  business. 

F.  After  its  appointment  becomes 
ffective.  the  trustee  shall  file  monthly 
jports  with  the  parties  and  the  Court 
siting  forth  the  trustee's  efforts  to 
ccompbsh  divestiture  of  the  drilling 
uid  business  as  contemplated  under 
lis  Final  Judgment;  provided,  however, 
lat  to  the  extent  such  reports  contain 
^formation  that  the  trustee  deems 
onfidenUal,  such  reports  shall  not  be 
led  in  the  public  docket  of  the  Court. 
uch  reports  shall  include  the  name, 
ddress.  and  telephone  number  of  each 
erson  who,  during  the  preceding  thirty 
10)  days,  made  an  offer  to  acquire, 
xpressed  an  interest  in  acquiring, 
ntered  into  negotiations  to  acquire,  or 
-as  contacted  or  made  an  inquiry  about 
cquiring,  any  ownership  interest  in  the 
rilling  fluid  business,  and  shall 
escribe  in  detail  each  contact  with  any 
uch  person  during  that  period.  The 
rustee  shall  maintain  full  records  of  all 
fforts  made  to  divest  these  operations. 

G.  Within  six  months  after  its 
ppointment  has  become  effective,  if  the 
rustee  has  not  accomplished  the 
livestiture  required  by  section  VI  of  this 
"inal  Judgment,  the  trustee  shall 
iromptly  file  with  the  Court  a  report 
etting  forth  (1)  the  trustee's  efforts  to 
ccomplish  the  required  divestiture,  (2) 
he  reasons,  in  the  trustee's  judgment, 
vhy  the  required  divestiture  has  not 
leen  accomplished,  and  (3)  the  trustee's 
ecommendations;  provided,  however, 
hat  to  the  extent  such  reports  contain 
nformation  that  the  trustee  deems 
:onfidential,  such  reports  shall  not  be 
i)ed  in  the  public  docket  of  the  Court, 
rhe  trustee  shall  at  the  same  time 
umish  such  report  to  the  parties,  who 
hall  each  have  the  right  to  be  heard  and 
o  make  additional  recommendations 
:onsistent  with  the  purpose  of  the  trust. 
rhe  Court  shall  thereafter  enter  such 
)rders  as  it  shall  deem  appropriate  in 
)rder  to  carry  out  the  purpose  of  the 
rust,  which  shall,  if  necessary,  include 
(xtending  the  trust  and  the  term  of  the 
rustee's  appointment. 


VII 

Appointment  of  Trustee  for  Baroid's 
Diamond  Bit  Business 

A.  If  defendants  have  not 
accomplished  the  divestiture  required 
by  section  V  of  the  Final  Judgment  by 
May  30, 1994,  defendants  shall  notify 
plaintiff  of  that  fact.  Within  ten  (10) 
days  of  that  date,  or  twenty  (20)  days 
prior  to  the  expiration  of  any  extension 
granted  pursuant  to  section  V(B), 
whichever  is  later,  plaintiff  shall 
provide  defendants  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Defendants  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
nominees  are  acceptable  to  defendants, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  defendants, 
they  shall  furnish  to  plaintiff,  within  ten 
(10)  days  after  plaintiff  provides  the 
names  of  its  nominees,  written' notice  of 
the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  If  either  or  both  of  such 
nominees  are  acceptable  to  plaintiff, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  plaintiff,  it 
shall  furnish  the  Court  the  names  and 
qualifications  of  its  proposed  nominees 
and  the  names  and  qualifications  of  the 
nominees  proposed  by  defendants.  The 
Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendants  have  not 
accomplished  the  divestiture  required 
by  section  V  of  this  Final  Judgment  at 
the  expiration  of  the  time  period 
specified  in  section  V(A)  and  V(B)  of 
this  Final  Judgment,  as  applicable,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
then  take  steps  to  effect  divestiture  of 
Baroid's  diamond  bit  business; 
provided,  however,  that  the 
appointment  of  the  tn^^tee  shall  not 
become  effective  if,  prior  to  expiration 
of  the  applicable  time  period, 
defendants  have  notified  plaintiff 
pursuant  to  section  VIII  of  this  Final 
Judgment  of  a  proposed  divestiture  of 
Baroid's  diamond  bit  business  and 
plaintiff  has  not  filed  a  vmtten  notice 
that  it  objects  to  said  proposed 
divestiture.  When  the  appointment  of 


the  trustee  becomes  effective,  Baroid's 
diamond  bit  business  will  include  a 
nonexclusive  license  to  manufacture 
and  sell  steel-bodied  bits  anywhere  in 
the  world,  including  The  People's 
Republic  of  China. 

C.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  Baroid's  diamond 
bit  business.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  to  a  purchaser  acceptable  to 
plaintiff  at  such  price  and  on  such  terms 
as  are  then  obtainable  upon  a  reasonable 
effort  by  the  trustee,  subject  to  the 
provisions  of  section  VIII  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  thi.s  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  of  Baroid's  diamond  bit 
business  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance. 
Any  such  objection  by  defendants  must 
be  conveyed  in  writing  to  plaintiff  and 
the  trustee  within  fifteen  (15)  days  after 
the  trustee  has  notified  defendants  of 
the  proposed  sale  in  accordance  with 
section  VIII  of  this  Final  Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  vrith  which  it 
is  accomplished,  and  shall  serve  on 
such  other  terms  and  conditions  as  the 
Court  may  prescribe;  provided, 
however,  that  the  trustee  shall  receive 
no  compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee 
shall  account  for  all  monies  derived 
from  a  sale  of  Baroid's  diamond  bit 
business  and  all  costs  and  expenses 
incurred  in  connection  therewith.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services,  all  remaining  monies  shall  be 
paid  to  defendants  and  the  trust  shall 
then  be  terminated. 

E.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustees 
accomplishment  of  the  divestiture  and 
shall  use  their  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture.  The  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records,  and  facilities  of  Baroid's 
diamond  bit  business,  and  defendants 
shall  develop  such  financial  or  other  . 
information  relevant  to  Baroid's 
diamond  bit  business. 

F.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  of  Baroid's 
diamond  bit  business  as  contemplated 
under  this  Final  Judgment;  provided. 
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however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
thirty  (30)  days,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  ownership 
interest  in  Baroid's  diamond  bit 
business,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  these  operations. 

G.  Within  six  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  VII  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  any  required  divestiture  have  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment. 

VIII 

Notification 

Immediately  following  entry  of  a 
binding  contract,  contingent  upon 
compliance  with  the  terms  of  this  Final 
Judgment,  to  effect  any  proposed 
divestiture  pursuant  to  sections  IV,  V, 
VI,  or  VII  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  plaintiff  of  the 
proposed  divestitur&  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  desire  to, 
acquire  any  ownership  interest  in  the 
business  that  is  the  subject  of  the 
binding  contract,  together  with  full 


details  of  same.  Within  fifteen  (15)  days 
of  receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendants  and/or  the  trustee  shall 
furnish  any  additional  information 
requested  within  twenty  (20)  days  of  the 
receipt  of  the  request,  unless  the  parties 
shall  otherwise  agree.  Within  thirty  (30) 
days  after  receipt  of  the  notice  or  within 
twenty  (20)  days  after  plaintiff  has  been 
provided  the  additional  Information 
requested  (including  any  additional 
information  requested  of  persons  other 
than  defendants  or  the  trustee), 
whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendants  and/or  the  trustee 
that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  Umlted  right 
to  object  to  the  sale  under  the  provisions 
in  sections  V1(C)  and  VII(C).  Absent 
written  notice  that  the  plaintiff  does  not 
object  to  the  proposed  purchaser,  a 
divestiture  proposed  under  Section  IV 
shall  not  be  consummated.  Up>on 
objection  by  plaintiff,  a  divestiture 
proposed  under  section  V  shall  not  be 
consummated.  Upon  objection  by 
plaintiff,  or  by  defendants  under  the 
proviso  in  sections  VI(C)  and  VII(C),  a 
divestiture  proposed  under  section  \1  or 
VII  shall  not  be  consummated  unless 
approved  by  the  Court. 

IX 

Affidavits 

Upon  filing  of  this  Final  Judgment 
and  every  thirty  (30)  days  thereafter 
until  the  divestitures  have  been 
completed  or  authority  to  effect 
divestiture  passes  to  the  trustee 
pursuant  to  section  VI  or  section  VII  of 
this  Final  Judgment,  defendants  shall 
deliver  to  plaintiff  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
sections  IV  and  V  of  this  Final 
Judgment  Each  such  affidavit  shall 
include  the  name,  address,  and 
telephone  number  of  each  person  who, 
at  any  time  after  the  period  covered  by 
the  last  such  report,  made  an  offer  to 
acqil^,  expressed  an  interest  in 
acqufiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  ownership 
interest  in  Baroid's  diamond  bit 
business  or  the  drilling  fluid  business, 
and  shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  Defendants  shall  maintain  full 
records  of  all  efforts  made  to  divest 
these  operations. 


Financing 

With  prior  consent  of  the  plaintiff, 
defendants  may  finance  all  or  any  part 
of  any  purchase  made  pursuant  to 
sections  IV,  V,  VI,  or  VII  of  this  Final 
Judgment. 

XI 

Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accompUshed: 

A.  Tne  defendants  shall  take  all  steps 
necessary  to  assure  that  DBS  and  B&roid 
Drilling  will  be  maintained  as  separate 
and  independent,  economically  viable, 
ongoing  businesses  with  their  assets 
(including  proprietary  technology, 
management,  operations,  and  books  and 
records)  separate,  distinct  and  apart 
fi^m  those  of  Dresser.  The  defendants 
shall  use  all  reasonable  efforts  on  behalf 
of  DBS  to  maintain  and  increase  sales  of 
diamond  drill  bits,  continue  its  current 
plans  for  research,  development,  and 
testing  of  diamond  drill  bits,  and 
otherwise  maintain  the  business  as  a 
viable  and  active  competitor  in  the 
United  States.  The  defendants  shall  use 
all  reasonable  efforts  on  behalf  of  Baroid 
Drilling  and  M-I  Drilling  Fluids  Co.  to 
maintain  and  increase  sales  of  drilling 
fluids,  continue  ciiirent  plans  for 
research,  development,  and  testing  of 
drilling  fluids,  and  otherwise  maintain 
the  businesses  as  viable  and  active 
competitors  In  the  United  States. 

B.  The  defendants  shall  not  sell,  lease, 
assign,  transfer  or  otherwise  dispose  of, 
or  pledge  as  collateral  for  loans  (except 
such  loans  as  are  currently  outstanding 
or  replacements  of  substitutes 
therefore),  assets  required  to  be  divested 
pursuant  to  sections  IV,  V,  VI,  or  VII 
except  that  any  component  of  such 
assets  as  is  replaced  in  the  ordinary 
course  of  business  with  a  newly 
purchased  component  may  be  sold  or 
otherwise  disposed  of,  provided  the 
newly  purchased  component  is  so 
identified  as  a  replacement  component 
for  one  to  be  divested. 

C.  The  defendants  shall  provide 
capital  and  provide  and  maintain 
sufficient  working  capital  to  maintain 
DBS,  including  Baroid's  diamond  bit 
business;  Baroid  Drilling;  and  M-I 
Drilling  Fluids  Co.  as  viable,  ongoing 
businesses  consistent  with  the 
requirements  of  section  XI{A). 

D.  The  defendants  shall  preserve  the 
assets  required  to  be  divested  pursuant 
to  section  IV,  V,  VI.  and  Vn,  except 
those  replaced  with  newly  acquired 
assets  in  the  ordinary  course  of 
business,  in  a  state  or  repair  equal  to 
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their  state  of  repair  as  of  the  date  of  this 
Final  Judgment,  ordinary  wear  and  tear 
excepted.  Defendants  shall  preserve  the 
documents,  books  and  records  of  DBS 
and  Baroid's  diamond  bit  business  until 
the  date  of  divestiture  of  Baroid's 
diamond  bit  business,  and  shall 
preserve  the  docimients,  books  and 
records  of  Baroid  Drilling  and  M-I 
Drilling  Fluids  Co.  until  the  date  of 
divestiture  of  the  drilling  fluids 
business. 

E.  Except  in  the  ordinary  course  of 
business,  or  as  is  otherwise  consistent 
with  the  requirements  of  section  XII.  the 
defendants  shall  refrain  from 
terminating  or  altering  one  or  more 
current  employment,  salary,  or  benefit 
agreements  for  one  or  more  executive, 
managerial,  sales,  marketing, 
engineering,  or  other  technical 
personnel  of  DBS,  Baroid  Drilling  or  M- 
I  Drilling  Fluids  Co.,  and  shall  refrain 
from  transferring  any  employee  so 
employed  without  the  prior  approval  of 
plaintiff. 

F.  Defendants  shall  refrain  from 
taking  any  action  that  would  jeopardize 
the  sale  of  Baroid's  diamond  bit 
business  or  the  drilling  fluid  business. 

XII 

Employment  Offers 

A.  Defendants  are  hereby  enjoined 
and  restrained  until  one  year  following 
the  date  of  divestiture  from  employment 
of,  or  making  offers  of  employment  to. 
any  person,  who  currently  is  an 
executive,  managerial,  sales,  marketing, 
engineering,  research  and  development, 
or  other  technical  employee  of  Baroid  in 
the  United  States,  the  preponderance  of 
whose  duties  relate  to  Baroid's  diamond 
bit  business  ("Baroid  diamond  bit 
employees".)  This  provision,  however, 
does  not  apply  to  any  employee  who  is 
terminated  or  not  hired  by  the  purchaser 
of  Baroid's  diamond  bit  business. 
Defendants  shall  encourage  and 
facilitate  employment  of  such 
employees  by  the  purchaser,  and  shall 
remove  any  impediments  that  exist 
which  may  deter  such  employees  from 
accepting  employment  with  the 
purchaser  of  Baroid's  diamond  bit 
business,  including,  but  not  limited  to, 
the  payment  of  all  bonuses  to  which 
such  employees  would  otherwise  have 
been  entitled  had  they  remained  in  the 
employment  of  Baroid  until  the  end  of 
fiscal  year  1994. 

B.  The  purchaser  of  Baroid's  diamond 
bit  business  shall  also  have  the  right  to 
hire  any  person  who  is  currently  a  sales, 
marketing  or  research  and  development 
employee  of  Baroid,  the  preponderance 
of  whose  duties  do  not  relate  to  Baroid's 
diamond  bit  business.  Such  offers  of 


employment  and  acceptances  thereof, 
contingent  upon  the  consummation  of 
the  purchase  of  Baroid's  diamond  bit 
business,  may  be  made  prior  to  the 
consummation  of  the  divestiture. 
Defendants  shall  provide  any 
prospective  purchaser  with  cooperation 
and  assistance  in  its  efforts  to  determine 
which,  if  any.  such  Baroid  employees  it 
seeks  to  hire.  Such  cooperation  and 
assistance  shall  include  making 
available  for  consultation  purposes  to 
any  prospective  purchasers  of  Baroid's 
diamond  bit  business  ail  Baroid 
diamond  bit  employees,  and  providing 
information  sufficient  to  enable  a 
prospective  purchaser  to  assess  the 
relative  performance  of  all  Baroid  sales, 
marketing  and  research  and 
development  employees.  The 
defendants  may,  prior  to  the  time  the^ 
appointment  of  the  trustee  becomes  ' 
effective  pursuant  to  section  VD,  tak^ 
any  lawful  steps  they  deem  appropriate 
to  retain  the  services  of  any  Baroid 
employees  the  preponderance  of  whose 
duties  do  not  relate  to  Baroid's  diamond 
bit  business. 

xni 

Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principal  office,  be 
permitted: 

1.  Access  during  office  hours  of  such 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

2.  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from  it. 
to  interview  officers,  employees,  and 
agents  of  such  defendant,  who  may  have 
counsel  present,  regarding  any  such 
matters.  - 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  any 
defendant's  principal  office,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 


in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  XIII  shall  be  divulged  by  a 
represenfltive  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant  - 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to 
defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

XIV 

Retention  of  Jurisdiction 

Jurisidction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  hirther 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XV 

Termination 

This  Final  Judgment  will  expire  on 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XVI 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
Dated: 

United  States  District  Judge 
Order 

[Civil  Action  No.  93-2621  (Stanley  Sporkin); 
Filed  December  23, 1993] 

In  the  matter  of  United  States  of  America. 
Plaintiff,  v.  Baroid  Corp.  et  at..  Defendants. 


Federal  R^jster  /  Vol.  59.  Nk).  11  /  Tuesday,  January  18,  1994  /  Notices 


2617 


With  the  approval  of  the  parties,  it  is 
hereby:  Ordered,  That  the  proposed 
Final  Judgment  in  this  case,  as 
referenced  in  the  Stipulation  signed  on 
the  23rd  day  of  December,  1993  is 
hereby  modified  as  follows: 

Any  mention  in  such  proposed  Final 
Judgment  that  the  Court  shall  appoint 
an  individual  to  a  particular  position  is 
hereby  understood  to  mean  that  the 
Court  shall  appoint  said  individual  only 
if  the  Court  deems  said  individual  to  be 
suitable  for  the  position. 

In  the  event  that  the  Court  does  not 
find  said  individual  to  be  suitable  for 
the  position,  a  new  nominee  shall  be 
presented  to  the  Court,  as  set  forth  in 
the  procedures  found  in  the  prop>osed 
Final  Judgment,  for  the  Coiut's  approval 
and  said  procedure  shall  be  followed 
until  the  Court  finds  an  individual 
acceptable  to  the  Court. 

Date.  December  23, 1993. 
Stanley  Sporkin, 
United  States  District  Court. 

CompetitiTe  Impact  Statement 

(Ctvll  Actten  No.  93-2621  (Stanley  SporMn); 
Flle<):  DecemtMf  23, 1993] 

Judge  Sporkin 

In  the  maUer  of  United  Sutet  of  America, 
PlaintiH:  v.  Baroid  Corp..  Baroid  Drilling 
Fluids.  Inc.,  DB  Stratabit  (USA)  Inc.,  and 
Dresser  Industries  Inc.,  Defendants. 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
C'APPA"),  15  U.S.C  16  (bHh),  the 
United  States  of  America  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  with  the  consent  of 
Baroid  Corporation,  Baroid  Drilling 
Fluids,  Ina,  DB  Stratabit  (USA)  Inc.. 
and  Dresser  Industries,  Inc.  in  this  civil 
antitrust  proceeding. 


Nature  and  Purpose  of  the  Proceeding 

On  December  23.  1993.  the  United 
States  filed  a  Complaint  alleging  that  the 
pn^KMed  merger  of  Dresser  Industries, 
Inc.  ("Dresser")  and  Baroid  Corporation 
("Baroid")  would  violate  Section  7  of 
the  Clayton  Act  (15  U.S.C  18).  The 
Complaint  alleges  that  the  effect  of  the 
merger  may  be  substantially  to  lessen 
competition  in  the  manufacture  and  sale 
in  the  United  States  of  drilling  fluids, 
which  Dresser,  through  its  64  percent 
partnership  interest  in  M-I  Drilling 
Fluids,  Co.  ("M-I").  and  Baroid,  through 
its  wholly  owned  subsidiary,  Baroid 
Drilling  Fluids.  Inc  ("Baroid  Drilling"), 
produce  and  sell.  The  Complaint  also 
alleges  that  the  effect  of  the  merger  may 
be  substantially  to  lessen  competition  in 
the  manufacture  and  sale  in  the  United 


States  of  diamond  drill  bits,  which  both 
Dresser's  Seciuity  Division  ("Security") 
and  Baroid's  wholly  owned  subsidiary 
DB  Stratabit  (USA)  Inc.  ("DBS") 
manufacture  and  sell.  Both  drilling 
fluids  and  diamond  drill  bits  are  i»ed 
by  energy  exploration  and  development 
companies  to  drill  oil  and  gas  wells.  The 
Complaint  se^cs,  among  other  relief,  a 
permanent  injunction  preventing 
defendants  fixm,  in  any  manner, 
combining  their  drilling  flmd  and 
diamond  drill  bit  businesses. 

On  December  23,  1993,  the  United 
States  and  defendants  filed  a  stipulation 
by  which  they  consoited  to  the  entry  of 
a  proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  merger.  Under  the  proposed  Final 
Judgment,  as  explained  more  fully 
below,  defendants  would  be  required  to 
sell,  by  June  1, 1994,  either  Baroid 
Drilling  or  Dresser's  interest  in  M-I.  By 
July  1, 1994,  defendants  would  also 
have  to  divest  Baroid's  domestic 
diamond  drill  bit  business,  including  a 
manufacturing  plant  in  Houston,  Texas, 
as  well  as  licenses  for  DBS  patents  and 
technology  to  make  and  sell  DBS 
diamond  drill  bits  domestically  and  to 
a  significant  extent  throughout  the 
world.  If  defendants  should  fail  to 
complete  either  or  both  of  the 
divestitures,  a  trustee  appointed  by  the 
Court  would  be  empowered  to  complete 
them.  7 

The'United  States,  Dresser,  and 
Baroid  have  agreed  that  the  proposed 
Final  Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  wiU  terminate 
the  action,  except  that  the  Court  will 
retain  jurisdiction  to  constriie,  modify 
and  enforce  the  Final  Judgment,  and  to 
punish  violations  of  the  Final  Judgment 

n 

Events  Giving  Rise  to  the  Alleged 
Violation 

On  September  7, 1993,  Dresser  and 
Baroid  entered  into  a  purchase 
agreement  under  which  the  two 
companies  would  merge  and  Baroid 
would  become  a  wholly-owned 
subsidiary  of  Dresser.  This  acquisition 
would,  if  unchallenged,  effectively 
merge  all  of  the  businesses  of  Dresser 
and  Baroid,  including  their  drilling 
fluid  and  diamond  drill  bit  businesses. 
The  purchase  price  is  approximately 
$900  million. 

Dresser  and  Baroid  are  both  large, 
diversified  oil  field  service  companies 
that  proride  a  wide  variety  of  products 
and  services  necessary  to  explore  for 
and  develop  oil  and  gas  reserves. 
Dresser  reported  total  1992  sales  of 
about  $3.8  billion;  Baroid's  total  1992 


sales  were  approximately  S614.4 
million. 

The  Complaint  alleges  that  there  are 
two  markets  in  which  Dresser  and     ' 
Baroid  are  significant  competitors. 
Those  two  markets  are  the  manufacture 
and  sale  in  the  United  States  of  drilling 
fluids  and  the  manufacture  and  sale  in 
the  United  States  of  diamond  drill  bits. 

Both  products  are  used  by  drilling 
operators  to  drill  for  oil  and  gas.  Wells 
are  drilled  using  a  drill  pipe  (or  "drill 
string"),  which  is  a  heavy-walled  pipe 
assembled  end-to-end  from  thirty-  to 
forty-foot  sections.  The  drill  string  is 
suspended  from  the  mast  of  a  driUing 
rig  and  lowered  gradually  as  the  earth 
is  penetrated.  As  the  dnll  string  is 
rotated,  the  earth  is  cut  by  a  drill  bit,' 
which  is  attached  to  the  end  of  the  drill 
string  or  to  a  motor  that  is  attached  to 
the  end  of  the  drill  string.  Drilling  fluid 
is  pumped  under  pressure  Ihrou^  the 
drill  string  to  the  drill  bit  at  the  end  of 
the  string.  Drilling  fluid,  a  mixture  of 
natural  and  synthetic  chemical 
compoimds  (principally  barite  and 
bentonite),  improves  the  jperfonnance 
and  durability  of  the  drill  string  and  the 
tools  in  the  hole  by,  for  example. 
cooUng  and  lubricating  the  drill  bit  and 
controlling  downhole  pressure. 

Both  drilling  fluids  and  diamond  drill 
bits  are  critical  products  for  oil  and  gas 
exploration  and  development.  The  use 
of  an  incorrectly  formulated  drilling 
fluid  can  result  in  a  costly,  dangerous 
hole  blow-out  or  the  immobilization  of 
the  drill  string.  The  percentage  of  total 
drilling  costs  accounted  for  by  drilling 
fluids  can  be  as  high  as  10  percent.  The 
percentage  of  total  drilling  costs 
accounted  for  by  drill  bits  is  less, 
usually  no  more  than  5  percent,  but  the 
cost  of  a  bit  failure  can  be  very  high. 
Valuable  drilling  time  is  lost  because 
the  entire  drill  string  must  be  pulled  out 
of  the  hole,  disassembled,  a  new  bit 
attached,  and  the  drill  string 
reassembled  and  run  back  into  the  hole. 

M-I  is  a  vertically  integrated  company 
with  mining  oi}erations,  manufacturing 


'  Th«r«  art  two  type*  of  <lrill  blu:  trlcone  drill  bits 
tod  dianiand  drill  bitA.  Tricona  biti  coosUt  of  thn« 
(teel  cone*  thai  rotate  a*  tha  bit  tunu.  Dlamood 
drill  bill  hava  no  moving  part*  bul  csatain  cutting 
alementf  made  of  natural  or  sv-nthetic  diamond 
ambaddad  in  tha  bottwn  snd  «d«i  of  a  (taal  or 
matrU  body.  The  kind  of  drili  btt>  uaad  io  a 
particular  drilling  oparation  depaodi  upon  tiM 
depib  6f  tha  wall,  the  duectioo  of  tba  drilliog.  tba 
type  of  formation  through  which  ttia  drill  bll  rouit 
cut  and  tba  type  of  drilliog  fluid  uaad  Diemoad 
drill  biti  pnovide  highar  paotratlcn  rataa.  batMr 
durahility  and  require  Uia  drill  atriac  *"  ^  puliad 
out  of  the  well  hole  fewer  time*  than  tricons  bits. 
Diamond  bit*  typically  cost  between  three  and  etj^bl 
times  as  much  a*  tricona  bila.  Wbae*  daUy  driUing 
costs  are  higk  and  the  gaoiogjcal  cxndMoaa  ara 
suilabie,  rinlf»»*ii  preier  to  use  diamocMi  bit*  over 
tricone  bits  in  order  to  reduce  drilling  lime  and, 
thereby,  lower  overall  costs. 
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slants,  research  and  engineering 
'acilities,  distribution  facilities  and  sales 
md  service  centers  located  throughout 
he  world.  M-I's  worldwide,  net  sales  of 
irilling  fluids  for  fiscal  year  1992  and 
P83.6  million.  Its  domestic  sales  were 
ipproximately  $110  million.  Baroid 
Drilling  produces  and  sells  drilling 
luids  through  a  distribution  network 
:onsisting  of  approximately  150  onshore 
md  offshore  stockpoints  and  over  50 
leld  laboratories.  In  1992.  Baroid 
Drilling's  worldwide,  net  sales  were 
B331.5  million,  and  its  domestic  sales 
Mere  approximately  $100  million. 

Dresser's  Security  Division  has  a 
diamond  drill  bit  manufacturing  facility 
n  Houston.  Texas.  Dresser's  total  1992 
ATorldwide  sales  of  diamond  drill  bits 
A^ere  about  $10.4  million  and  its  U.S. 
>ales  of  that  product  were  about  $4.7 
nillion.  Baroid  produces  diamond  drill 
}its  at  manufacturing  facilities  located 
n  Houston.  Texas,  Brussels,  Belgium, 
md  Leduc,  Alberta,  Canada.  Baroid's 
1992  worldwide  sales  of  diamond  drill 
iits  were  approximately  $40  million, 
md  its  domestic  sales  were  about  $3.6 
nillion.  Baroid's  domestic  diamond 
drill  bit  of)erations  are  handled  through 
its  DBS  subsidiary. 

The  Complaint  alleges  that  the 
manufacture  and  sale  of  drilling  fluids 
IS  a  relevant  product  market  for  antitrust 
purposes.  A  small,  significant 
nontransitory  price  increase  would  not 
:ause  customers  to  use  another  product 
instead  of  drilling  fluid.  The  United 
States  is  a  relevant  geographic  market 
for  the  drilling  fluid  market  within  the 
meaning  of  Section  7  of  the  Clayton  Act. 
The  Complaint  states  that  this  market  is 
highly  concentrated  and  would  become 
substantially  more  concentrated  as  a 
result  of  the  merger  of  Baroid  and 
Dresser.  Three  companies  dominate  the 
drilling  fluid  business  in  the  United 
States,  including  M-I  and  Baroid 
DriUing.  Based  on  1992  sales  data. 
M-I  was  the  largest  firm  in  the  drilling 
fluid  market,  accounting  for  about  29 
percent  of  sales,  while  Baroid  Drilling, 
the  second  largest  firm,  accounted  for 
about  22  percent.  The  merger  of  Dresser 
and  Baroid  would  increase  the 
Herfindahl-Hirschman  Index  by  about 
1200  points  to  a  post-acquisition  level  of 
more  than  2800  points.  The  merger  of 
Dresser  and  Baroid  will  diminish 
competition  in  the  drilling  fluid  market 
by  enabling  the  remaining  competitors 
more  likely,  more  successfully,  and 
more  completely  to  engage  in 
coordinated  interaction  that  harms 
customers.  The  increase  in 
concentration  will  result  in  higher 
prices  for  drilling  fluids,  which  will 
increase  the  costs  of  oil  and  gas 


exploration  and  development  in  the 
United  States. 

Successful  new  entry  into  the  United 
States  drilling  fluid  market  is  difficult 
and  time-consuming.  Moreover,  the 
expansion  of  fringe  firms  would  be 
insufficient  to  counteract  or  deter  a 
small  but  significant  nontransitory  price 
increase.  To  gain  a  significant  market 
share,  a  firm  must  have  an  adequate, 
reliable,  and  independent  source  of 
barite  and  bentonite  and  a  significant 
research  and  development  capability. 
Because  the  costs  to  the  customer  of 
product  failure  are  so  high,  the  firm 
must  also  have  a  reputation  for 
providing  a  reliable  product  and 
dependable  service.  The  establishment 
of  such  a  reputation  takes  years  emd 
requires  a  significant  investment  of 
resources. 

The  Complaint  also  alleges  that  the 
manufacture  and  sale  of  diamond  drill 
bits  is  a  relevant  product  market  for 
antitrust  purposes.  A  small,  significant 
nontransitory  increase  in  the  price  of 
diamond  drill  bits  would  not  cause 
customers  to  use  another  product.  The 
United  States  is  a  relevant  geographic 
market  for  this  product  market  within 
the  meaning  of  section  7  of  the  Clayton 
Act.  The  Complaint  states  that  this 
market  is  concentrated,  with  five 
companies,  including  Dresser  and 
Baroid,  accounting  for  approximately  90 
percent  of  all  diamond  drill  bit  sales  in 
the  United  States.  These  five  companies 
have  established  reputations  for 
providing  dependable  diamond  drill 
bits  for  almost  all  types  of  drilling 
operations,  backed  by  extensive  product 
research,  development,  and  testing.  For 
a  significant  number  of  drilling  projects, 
only  these  five  companies  have  the 
product  quality,  performance  record, 
and  engineering  support  required  to  be 
considered  by  customers  as  a  supplier  of 
diamond  drill  bits. 

The  United  States  diamond  drill  bit 
market  would  become  significantly 
more  concentrated  as  a  result  of  the 
merger  of  Dresser  and  Baroid.  Based  on 
1992  sales  data.  Dresser  was  the  third 
largest  firm  in  the  diamond  drill  bit 
market,  accounting  for  about  13  percent 
of  sales,  while  Baroid,  the  fifth  largest 
firm,  accounted  for  about  10  percent. 
The  merger  of  Dresser  and  Baroid  would 
result  in  a  competitor  having  almost  25 
percent  of  U.S.  diamond  drill  bit  sales, 
and  would  increase  the  Herfindahl- 
Hirschman  index  by  more  than  250 
points  to  a  post-acquisition  level  of 
more  than  2300.  As  a  result  of  the 
acquisition,  four  firms  would  account 
for  approximately  90  percent  of  sales. 
The  merger  of  Dresser  and  Baroid  will 
diminish  competition  in  the  United 
States  diamond  drill  bit  market  by 


enabling  the  remaining  competitors 
more  likely,  more  successfully,  and 
more  completely  to  engage  in 
coordinated  interaction  that  harms 
customers.  This  increase  in 
concentration  would  result  in  higher 
prices  for  diamond  drill  bits,  which  will 
increase  the  cost  of  oil  and  gas 
exploration  and  development  in  the 
United  States. 

Entry  into  the  United  States  market 
for  diamond  drill  bits  is  difficult, 
expensive,  and  time-consuming.  To 
enter  the  diamond  drill  bit  market  and 
gain  a  significant  market  share,  a  firm 
must  build  a  manufacturing  and 
research  and  development  facility, 
develop  diamond  bits,  and  establish  a 
reputation  for  the  efficiency,  durability, 
and  reliability  of  its  product  under 
actual  drilling  conditions  in  a  wide 
variety  of  different  geographic  and 
geological  conditions.  Because  the 
performance  of  a  bit  is  critical  to 
assuring  the  lowest  possible  drilling 
costs,  and  the  risk  of  financial  loss  due 
to  bit  failure  is  substantial,  customers 
are  generally  very  reluctant  to  purchase 
bits  from  a  new  supplier  that  lacks  a 
proven  performance  record.  It  would 
take  several  years  and  significant 
investment  for  a  new  supplier  to 
establish  a  performance  record  and 
obtain  the  sales  that  are  necessary  to 
support  the  substantial  engineering, 
technical  services,  and  research  and 
development  capabilities  possessed  by 
the  five  major  competitors  in  this 
market. 

/;/ 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  a^tjoii 
because  the  effect  of  the  proposed 
merger  of  Dresser  and  Baroid  may  be 
substantially  to  lessen  competition,  in 
violation  of  section  7  of  the  Clayton  Act, 
in  the  United  States  for  the  manufacture 
and  sale  of  drilling  fluids  and  the 
manufacture  and  sale  of  diamond  bits. 
The  risk  to  competition  posed  by  this 
transaction,  however,  would  be 
substantially  eliminated  were 
defendants  to  divest  either  Baroid 
Drilling  or  Dresser's  interest  in  M-I,  and 
Baroid's  diamond  bit  business,  as 
defined  in  the  proposed  Final  Judgment, 
to  a  purchaser  or  purchasers  that  would 
operate  the  businesses  as  active, 
independent,  and  financially  viable 
United  States  competitors  in  the 
respective  product  markets.  To  this  end, 
the  provisions  of  the  proposed  Final 
Judgment  are  designed  to  accomplish 
the  sale  of  a  drilling  fluid  business  as 
well  as  the  sale  of  Baroid's  diamond  bit 
business  and  to  prevent  the 
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anticompetitive  effects  of  the  proposed 
acquisition. 

Section  IV  of  the  proposed  Final 
Judgment  requires  defendants  to  divest 
the  "drilling  fluid  business"  by  June  1, 
1994,  to  a  purchaser  that  has  the  intent 
and  capability  to  compete  promptly  aiid 
effectively  in  the  manufacture  and  sale 
of  drilling  fluids  in  the  United  States. 
The  "drilling  fluid  business"  is  defined 
in  the  proposed  Final  Judgment  as 
either  Dresser's  64  percent  interest  in 
M-I,  or  all  assets  of  Baroid  Drilling  and 
any  other  assets  that  Baroid  owms  or  has 
an  interest  in  that  are  used  to  research, 
develop,  test,  produce,  manufacture, 
service  or  market,  domestically  or 
internationally,  drilling  fluids.  If  the 
divestiture  has  not  occurred  by  June  1, 
1994,  the  United  States  may,  in  its  sole 
discretion,  extent  the  time  period  up  to 
one  month.  The  proposed  Final 
Judgment  prohibits  the  sale  by  the 
defendants  of  the  drilling  fluid  business 
to  their  major  competitors  in  the  drilling 
fluid  market:  Baker  HjUghes,  Inc., 
Schlumberger  Ltd.,  arid  Anchor  Drilling 
Fluids.  This  prohibition  lasts  for  the  life 
of  the  decree.  The  purchaser  of  the 
drilling  fluid  business  is  also  prohibited 
from  combining  that  business  with  the 
drilling  operations  of  any  of  those  three 
companies  or  Dresser. 

Section  V  of  the  proposed  Final 
Judgment  requires  defendants  to  divest 
"Baroid's  diamond  bit  business"  by  July 
1, 1994,  to  a  purchaser  that  has  the 
intent  and  capability  to  compete 
promptly  and  effectively  in  the 
manufacture  and  sale  of  diamond  bits  in 
the  United  States.  "Baroid's  diamond  bit 
business"  is  defined  in  the  proposed 
Final  Judgment  as  the  assets  owned  or 
controlled  by  Baroid  that  are  or  have 
been  used  in  the  United  States  to 
research,  develop,  test,  manufacture, 
service  or  market  its  diamond  drill  bits. 
The  assets  to  be  divested  include 
Baroid's  diamond  bit  manufacturing 
facility  in  Houston,  Texas,  all 
equipment  in  that  plant,  and  all 
equipment  owned  or  controlled  by 
Baroid  that  was  used  to  manufacture 
matrix  diamond  bits.z  Baroid's  diamond 
bit  business  also  includes  a 
nonexclusive  license  to  manufacture 
and  sell  matrix  diamond  bits  in  the 
United  States  and  a  nonexclusive 
license  to  manufacture  and  sell  steel- 
bodied  diamond  bits  anywhere  in  the 
world,  except  The  People's  Republic  of 
China,  using  all  patents  and  other 


2  There  are  two  basic  designs  of  diamond  drill 
bits:  Matrix  diamond  bits  and  steel-bodied  diamond 
bits.  Baroid  currently  manufactures  only  steel- 
bodied  diamond  bits,  at  the  Houston  facility.  In  the 
past  it  also  manufactured  matrix  diamond  bits  at 
the  plant.  Some  equipment  that  was  used  for 
manufacturing  matrix  diamond  bits  is  in  storage. 


intellectual  property  ovraed  or 
controlled  by  Baroid.  These  licenses 
will  allow  the  purchaser  to  be  an 
effective  competitor  in  the  United  States 
diamond  drill  bit  market.  The  business 
divested  will  additionally  include 
research  and  development  equipment  in 
the  Houston  plant  and  access  for  two 
years  to  certain  pieces  of  research  and 
development  equipment  in  Baroid's 
Belgium  facility,  as  well  as  data  from 
almost  all  research  and  development 
projects  relating  to  matrix  or  steel- 
bodied  drill  bits  undertaken  by  Baroid 
up  to  and  including  the  date  of  the 
divestiture.  Research  and  development 
of  diamond  drill  bits  includes,  but  is  not 
limited  to,  engineering  support  relating 
to  the  analysis  and  testing  of  a  diamond 
drill  bit's  design,  application,  and 
components  in  order  to  enhance  the 
bit's  j)erfta!rmance  or  to  create  a  new 
diamond  bit.  In  addition,  Baroid's 
diamond  bit  business  includes  all  data 
recording  diamond  bit  performance  in 
Baroid's  possession  at  the  date  of 
divestiture.  The  purchaser  also  has  the 
right  for  two  years  to  market  its 
diamond  bits  as  being  manufactured 
pursuant  to  a  license  from  DBS  but  will 
not  have  the  right  to  use  the  trade  names 
of  "Stratabit,"  "DB  Stratabit.  Inc.." 
"Diamont  Boart,"  "DBS,"  or  any 
derivative  thereof.  The  licenses  granted 
need  not  be  transferable,  and  thus 
remain  with  the  original  purchaser  in 
f)erpetuity  unless  transferred  in 
cormection  with  the  sale  of  all  or 
substantially  all  of  Baroid's  diamond  bit 
business. 

The  divestiture  requirement  will  be 
satisfied  if  the  defendants  have  entered 
a  binding  contract  to  sell  Baroid's 
diamond  bit  business  by  July  1. 1994,  as 
long  as  the  divestiture  will  be 
completed  by  September  1, 1994.  Also, 
if  the  defendants  have  not  accomplished 
the  required  divestiture  by  July  1.  but 
demonstrate  to  the  United  States' 
satisfaction  that  they  are  then  engaged 
in  negotiations  with  a  prospective 
purchaser  that  are  likely  to  result  in  the 
required  divestiture,  the  United  States 
may  extend  the  time  period  for 
divestiture  up  to  three  more  months. 
The  defendants  are  prohibited  by  the 
proposed  Final  Judgment  from  selling 
Baroid's  diamond  bit  business  to  their 
major  competitors  in  the  diamond  drill 
bit  market:  Baker  Hughes,  Inc.,  Smith 
International,  Inc.,  and  Cameo 
International,  Inc.  That  prohibition  lasts 
for  the  life  of  the  decree.  The  purchaser 
of  Baroid's  diamond  bit  business  is  also 
prohibited  from  combining  that 
business  with  the  diamond  drill  bit 
operations  of  any  of  those  companies  or 
Dresser  for  the  life  of  the  decree. 


Under  the  proposed  Final  Judgment, 
defendants  must  take  all  reasonable 
steps  necessary  to  accomplish  both 
divestitures  quickly,  and  shall  cooperate 
with  bona  fide  prospective  purchasers 
by  supplying  all  information  relevant  to 
the  proposed  sale.  Should  defendants 
fail  to  complete  the  divestitures  by  the 
specified  deadlines  to  purchasers 
approved  by  the  United  States,  the 
proposed  Final  Judgment  provides  for 
the  appointment  by  the  Court  of  a 
trustee  or  trustees  to  accomplish  either 
or  both  of  the  divestitures.  Section  VI 
relates  to  the  selection  and  appointment 
of  a  trustee  to  sell  the  drilling  fluid 
business,  and  section  VII  relates  to  the 
selection  and  appointment  of  a  trustee 
to  sell  Baroid's  diamond  bit  business. 
Following  the  trustee's  appointment, 
only  to  trustee  will  have  the  right  to  sell 
the  assets  to  be  divested,  and  defendants 
will  be  required  to  pay  for  all  of  the 
trustee's  sale-related  expenses.  Should 
the  trustee  not  accomplish  the 
divestiture  it  is  empowered  to  make 
within  six  months  of  appointment,  the 
trustee  and  the  parties  will  make 
recommendations  to  the  Court,  which 
shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust,  which  may  include  extending 
the  trust  or  the  term  of  the  trustee's 
appointment.  If  a  trustee  is  appointed  tb 
sell  Baroid's  diamond  bit  business,  that    \ 
business  will  include  a  license  to 
manufacture  and  sell  Baroid's  steel- 
bodied  diamond  bits  anywhere  in  the 
world,  including  The  People's  Republic 
of  China. 

Section  VIII  of  the  proposed  Final 
Judgment  requires  that  the  defendants 
or  the  trustee,  whoever  is  responsible 
for  accomplishing  the  divestiture  at  the 
time,  notify  the  United  States  when  a 
binding  contract  has  been  entered  so 
that  the  United  States  has  an 
opportunity  to  evaluate  the  purchaser. 
This  section  gives  the  United  States  the 
right  to  obtain  information  about  the 
perspective  purchaser.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  purchaser  of  the 
drilling  fluid  business,  a  divestiture  of 
that  business  under  section  IV  cannot  be 
consummated.  Upon  the  United  States' 
objection  to  the  purchaser  of  Baroid's 
diamond  bit  business  under  section  V, 
the  transaction  cannot  be  consummated. 
Should  the  United  States  object  to  a  sale 
of  either  business  by  the  trustee,  the 
divestiture  cannot  be  consummated 
unless  approved  by  the  Court. 

Section  IX  of  the  proposed  Final 
Judgment  requires  defendants  to  submit 
monthly  reports  to  the  United  States 
regarding  its  efforts  to  divest  the  drilling 
fluid  business  and  Baroid's  diamond  bit 
business,  including  the  status  of 
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discussions  or  negotiations  with  any 
person.  Section  X  states  that  defendants 
may  finance  part  of  all  of  either 
divestitiire  with  the  prior  consent  of  the 
United  States.  Under  section  XI  of  the    . 
proposed  Final  Judgment,  defendants 
must  take  certain  steps  to  ensure  that, 
until  the  required  divestiture  has  been 
completed,  Baroid  Drilling  and  DBS  will 
be  held  separate  and  apart  from  Dresser 
and  that  both  businesses,  as  well  as 
M-I,  will  be  maintained  as  viable 
competitors. 

The  proposed  Final  Judgment  also 
contains  provisions  designed  to  ensure 
that  the  purchaser  of  Baroid's  diamond 
bit  business  will  have  the  opportunity  to 
hire  a  work  force  sufficient  to  maintain 
that  business  as  an  effective  competitor 
in  the  United  States.  Under  section  XII 
of  the  proposed  Final  Judgment, 
defendants  are  required  to  encourage 
and  facilitate  employment  by  the 
purchaser  of  all  Baroid  employees  in  the 
United  States,  the  preponderance  of 
whose  duties  relate  to  Baroid's  diamond 
bit  business,  and  will  be  prohibited 
from  employing  these  individuals  for 
one  year  after  the  divestiture  unless 
those  individuals  are  terminated  or  not 
hired  by  the  purchaser.  In  addition, 
defendants  are  required  to  assist  the 
purchaser  so  that  the  piuchaser  may 
determine  if  it  would  like  to  hire  other 
Baroid  sales,  marketing  and  research 
and  development  employees,  the 
preponderance  or  whose  duties  do  not 
relate  to  Baroid's  diamond  drill  bit 
business.  This  assistance  consists  of 
providing  information  and  consultation 
regarding  the  employees'  relative  job 
duties  and  performance. 

Finally,  section  XV  provides  that  the 
proposed  Final  Judgment  will  expire  on 
the  tenth  anniversary  of  its  entry  by  the 
Court. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C  15)  provides  that  any  person  who 
has  just  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
rea.sonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 


Procedure  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  would  withdraw  its  consent, 
and  respond  to  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Roger  W.  Fones,  Chief 
Transportation,  Energy  &  Agriculture 
Section,  Antitrust  Division,  Judiciary 
Center  Building,  555  4th  Street,  NW., 
room  9104,  Washington,  DC  20001. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  requires 
that  either  Dresser's  interest  in  M-1  or 
Baroid  Drilling,  and  Baroid's  diamond 
bit  business  be  sold  to  a  purchaser  or 
purchasers  that  would  use  the 
respective  businesses  promptly  to 
become  viable  competitors  in  both  of 
the  product  markets  alleged  in  the 
Complaint.  Thus,  compliance  with  the 
proposed  Final  Judgment  and  the 
completion  of  the  divestitures  required 
by  the  Judgment  would  resolve  the 
competitive  concerns  raised  by  the 
proposed  transaction,  and  assure  that 
the  respective  businesses  would  remain 
independent  and  active  competitors  to 
Dresser's  drilling  fluid  and  diamond  bit 
businesses  in  the  United  States. 

Litigation  is,  of  course,  always  an 
alternative  to  a  consent  decree  in  a 
section  7  case.  The  United  States 
rejected  this  alternative  because  the 
divestitures  required  under  the 
proposed  Final  Judgment  should 
prevent  the  merger  of  Dresser  and 
Baroid  from  having  a  significant 
anticompetitive  effect  in  either  of  the 


two  relevant  product  markets  alleged, 
and  will  provide  substantially  all  of  the 
relief  requested  in  the  Complaint.  The 
United  States  believes  that  in  the  hands 
of  appropriate  purchasers,  the  drilling 
fluid  business  that  is  divested  and 
Baroid's  diamond  bit  business  will 
likely  maintain  their  respective 
competitive  roles  in  the  United  States. 

The  United  States  is  satisfied  that  the 
proposed  Final  Judgment  fully  resolves 
the  anticompetitive  effects  of  the 
proposed  merger  alleged  in  the 
Complaint.  Although  the  proposed  Final 
Judgment  may  not  be  entered  until  the 
criteria  established  by  the  APPA  (115 
U.S.C.  15  (b)-<h))  have  been  satisfied, 
the  public  will  benefit  immediately 
from  the  safeguards  in  the  proposed 
Final  Judgment  because  the  defendants 
have  stipulated  to  comply  with  the 
terms  of  the  Judgment  pending  its  entry 
by  the  Court. 

VII 

Determinative  Materials  and  Documents 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
proposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

Dated:  December  23. 1993. 

Respectfully  submitted, 
Angela  L  Hughes, 
Denise  L  Diaz, 

Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division,  Judiciary  Center  Building, 
room  9104,  555  Fourth  Street  NW.. 
Washington.  DC  20001,  (202)  307-6410. 
[FR  Doc.  94-1038  Filed  1-14-94;  8:45  am) 
WLLINQ  COOC  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  12, 
1993.  Norac  Company,  Inc.,  405  S. 
Motor  Avenue.  Azxisa,  California  91702. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  I  controlled  substance 
Tetrahydrocannabinols  (7370). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 
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Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  February  17, 1994. 

Dated:  January  6, 1994. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
[PR  Doc.  94-1126  Filed  1-14-94;  8:45  am) 
BILUNO  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-4; 
Exemption  Appllcatlcn  No.  D-9439,  et  al.] 

Grant  of  individual  Exemptions; 
Ackman,  Mareic,  Boyd  &  Simutis  Profit 
Sharing  Plan,  et  at. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Crant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 


because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Ackman,  Marek,  Boyd  &  Simutis  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Kankakee.  Illinois 

[Prohibited  Transaction  Exemption  94-4; 
Elxemption  Application  No.  D-94391 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  by  two  individually 
directed  accounts  in  the  Plan  (the 
Accounts)  of  J.  Dennis  Marek  (Mr. 
Marek)  and  Mr.  Boyd  of  7.68  acres  of 
unimproved  land  (the  Parcel)  to  Mr. 
Marek,  a  party  in  interest  with  respect 
to  the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  proposed  sale  v«ll  be  a  one- 
time cash  transaction; 

(b)  The  Plan  and  the  Accounts  will 
incur  no  expenses  as  a  result  of  the 
transaction;  and 

(c)  As  a  result  of  this  transaction,  the 
Accounts  will  receive  the  greater  of:  (1) 
1/2  each  of  the  original  acquisition  cost 
of  the  Parcel  plus  any  proportionate 
holding  costs;  or  (2)  1/2  each  of  the  fair 
market  value  of  the  Parcel  as 
determined  by  a  qualified  independent 
appraiser  at  the  time  the  transaction  is 
consiunmated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubUshed  on 
December  3, 1993  at  58  FR  64011/ 
64012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan,  telephone  (202) 


219-8883.  (This  is  not  a  toll-free 
number). 

David  Rothman.  M.D.  Employee's 
Pension  Plan  and  David  Rothman,  MJ). 
Employee's  Profit  Sharing  Plan 
(Collectively,  the  Plans]  Located  in 
Miami,  Florida 

[Prohibited  Transaction  Exemption  94-5; 
Exemption  Application  Nos.  D-9S7S  and  D- 
9576] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  of  certain  real  property 
(the  Property)  by  the  individual 
accotmts  of  David  Rothman,  M.D.  (Dr. 
Rothman)  in  the  Plans  to  Dr.  Rothman, 
a  party  in  interest  with  respect  to  the 
Plans,  provided  that  the  consideration 
paid  for  the  Prop>erty  is  no  less  than  the 
fair  market  value  of  the  Property  on  the 
date  of  the  Sale  as  determined  by  a 
qualified,  independent  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  10,  1993,  at  58  FR  64985. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Stanley  Picheny  IRA.  Arthur  Millman 
IRA.  William  Millman  IRA,  and 
Bernard  Blum  IRA  (Collectively,  the 
IRAs)  Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  94-6; 
Exemption  Application  Nos.  D-9554  thru  D- 
9557) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  redemption  by  Homemaker. 
Industries,  Inc.  of  its  issued  and 
outstandiijB  shares  of  common  stock 
(the  Shares)  held  by  the  IRAs;  provided 
that  (1)  the  fair  market  value  of  the 
Shares  is  received  by  the  IRAs,  as 
determined  on  the  date  of  the 
redemption  by  a  qualified,  independent 
appraiser,  and  (2)  the  IRAs  do  not  incur 
any  expenses  in  connection  with  the 
proposied  redemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
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jroposed  exemption  published  on 
December  3. 1993,  at  58  FR  64016. 
^OR  FURTHER  INFORMATION  CONTACT:  Mr. 
IE.  Beaver  of  the  Department, 
elephone  (202)  219-«881.  (This  is  not 
1  toll-free  number.) 

>rofit  Sharing  Plan  of  A.H.  Williams  & 
Ik>.,  Inc.  (the  Plan)  Located  in 
i>hilade)phia.  Pennsylvania 

Prohibited  Transaction  Exemption  94-7; 
ixemption  Application  No.  D-95181 

Elxemption 

The  restrictions  of  sections  406(a). 
106  (b)(1)  and  (b)(2)  of  the  Act  and  the 
unctions  resulting  from  the  application 
if  section  4975  of  the  Code,  by  reason 
Df  section  4975(c)(1)  (A)  through  (E)  of 
;he  Code,  shall  not  apply  to  the  May  25. 
1993  sale  to  the  individually-directed 
iccoimts  (the  Accounts)  of  six 
participants  in  the  Plan  by  A.H. 
Williams  &  Co.,  Inc.  (Williams)  of 
rertain  bonds  issued  by  the  Montgomery 
bounty  Industnal  Development 
Authority,  provided  the  following 
conditions  have  been  satisfied:  (a)  The 
3onds  represented  no  more  than  25%  of 
he  assets  of  any  of  the  Accounts  at  the 
:ime  of  their  acquisition;  (b)  Williams 
did  not  receive  any  fees  or  commissions 
in  connection  with  the  sale  of  the  bonds 
io  the  Accounts;  and  (c)  the  purchase  of 
Lhe  bonds  by  the  Accounts  was  on  terms 
it  least  as  favorable  to  the  Accounts  as 
otherwise  made  available  by  Williams  to 
imrelated  purchasers. 

For  a  more  complete  statement  of  the 
Facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  10.  1993  at  58  FR  59739. 
EFFECTIVE  DATE:  This  exemption  is 
effective  May  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkovvitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  followdng: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 


prudent  fashion  in  accordance  with 
section  404(a){l)fB)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act 
and/or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change.  appUcation  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  11th  day  of 
)anuary  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  94-1044  Filed  1-14-94;  8:45  ami 
BtLUMG  CODE  4S10-»-P 


[Application  Na  0-»4l4,  at  al.] 

Proposed  Exemptions;  Cascade  West 
Sportswear,  Inc.  Profit  Sharing  Plan,  et 
al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 


unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  AH  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution    " 
Avenue,  NW.,  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847.  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 


s 
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The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Cascade  West  Sportswear,  Inc.  ProfH 
Sharing  Plan  (the  Plan)  Located  in 
Puyallup.  WA 

[Application  No.  D-9414) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
(1)  and  (2)  of  the  Act  and  the  sanctions 
resuhing  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  for  cash  of 
certain  limited  partnership  xmits  (the 
Units)  from  the  Plan  to  Cascade  West 
Sportswear,  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

1.  The  fair  market  value  of  the  Units 
is  established  by  an  appraiser 
independent  of  the  Plan  and  the 
Employer; 

2.  The  Employer  pays  the  greater  of 
$131,560  or  the  current  fair  market 
value  of  the  Units  plus  an  "opportunity 
loss"  of  no  less  than  $171,000; 

3.  The  sale  is  a  one-time  transaction 
for  cash;  and 

4.  The  Plan  pays  no  commissions  or 
other  expenses  in  relation  to  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  engaged  in  the 
business  of  outerwear  garment 
manufacturing.  Eric  Hilf.  a  50-percent 
shareholder  of  the  Employer,  is  the 
trustee  of  the  Plan.  The  Plan  is  a  profit 
sharing  plan  which  had  approximately 
119  participants  and  total  assets  of 
$221,364  as  of  December  31, 1992.  The 
board  of  directors  of  the  Employer  voted 
in  1992  to  terminate  the  Plan.  The  last 
contribution  to  the  Plan  was  made  for 
the  Plan  year  ended  December  31. 1992. 

2.  In  July  1980  the  Plan  acquired  the 
Units  which  represented  a  28.6  percent 
interest  in  the  Good  Sam  Investors 
limited  partnership  (the  Partnership). 
Following  its  formation,  the  Partnership 
acquired  an  imdeveloped  parcel  of  real 
estate  (the  Property)  near  downtown 
Puyallup.  Washington.  The  Plan 


initially  paid  $51,667  for  the  Units. 
Since  the  purchase  of  the  Units,  the 
Plan  has  contributed  additional 
amounts  to  the  Partnership  for  its  share 
of  the  carrying  costs  of  the  Property.  Tlie 
Plan  also  borrowed  money  from  an 
unrelated  commercial  bank  to  pay  off 
the  Plan's  share  of  the  original  seller- 
financed  acquisition  of  the  Property  by 
the  Partnership.  The  Partnership  has 
made  a  distribution  to  the  Plan  totaling 
$49,028.  Net  of  such  distributions,  the 
total  amount  expended  by  the  Plan  in 
regard  to  acquiring  and  holding  the 
Units  (including  the  above  $51,667)  was 
$239,730  as  of  December  31, 1992. 

3.  The  Plan  acquired  the  Units 
because  they  originally  appeared  to 
represent  a  good  investment.  The 
applicant  represents  that  neither  the 
Employer  nor  any  of  its  officers  has 
invested  separately  in  the  Partnership. 
The  other  investors  in  the  Units  are 
unrelated  parties.  The  Property  is  not 
adjacent  to  any  property  ovraed  by  the 
Employer  and  has  not  been  used  by  the 
Employer  or  any  other  party  in  interest 
with  respect  to  the  Plan  since  the  time 
of  the  purchase  of  the  Units. 

Several  business  and  residential 
developments  in  the  area  near  the 
Property  were  underway  at  the  time  the 
Partnership  was  formed.  The 
Partnership  consulted  with  real  estate 
and  engineering  firms  during  the  early 
1980s  to  determine  the  requirements  to 
make  the  Property  salable  at  an 
attractive  price.  However,  the  City  of 
Puyallup  later  withdrew  a 
determination  statement  which  would 
have  permitted  development  of  the 
Property.  In  1986  the  Partnership  sold  a 
portion  of  the  Property  to  an  unrelated 
party  for  $180,000,  resulting  in  the 
above  mentioned  distribution  of  $49,028 
to  the  Plan.  Since  then  the  Partnership 
has  listed  the  Property  on  three 
occasions  with  three  different  real  estate 
brokers  but  has  been  unable  to  sell  the 
Property.  A  significant  portion  of  the 
Property  has  now  been  classified  as 
wetlands  and  cannot  be  developed 
without  substantial  additional  expense. 
Plan  fiduciaries  have  concluded  that  the 
Property  could  not  be  sold  to  an 
unrelated  party  without  a  substantial 
price  concession  or  considerable 
additional  expense.' 

4.  The  Plan  obtained  an  appraisal  on 
the  Property  dated  March  12. 1993.  from 
Roger  D.  Ockfen,  MAI  (Ockfen),  a  real 
estate  appraiser  located  in  Tacoma, 


■  The  Department  expresset  no  opinion  at  to 
whether  pUn  fidociarie*  violated  any  of  the 
fiduciar)'  raaponsibility  provisions  of  p«rt  4  of  title 
I  of  the  Act  iD  actjuiring  and  holding  the  Unit*. 
Section  404(a)(1)  of  the  Act  requires,  among  other 
things,  that  a  plan  fiduciary  must  act  prudently  and 
that  plan  investments  must  be  properly  diversified. 


Washington.  The  applicant  represents 
that  Ockfen  is  independent  of  the  Plan 
and  the  Employer.  Placing  emphasis  on 
the  comparable  sales  approach  to  value, 
Ockfen  estimated  the  biz  market  value 
of  the  usable  land  area  of  the  Property 
asofFebruary  18, 1993,tobe  > 
approximately  $460,000.  Based  on  this 
amount,  the  value  of  the  Units 
representing  the  Plan's  28.6  percent 
interest  in  the  Partnership  totaled 
$131,560. 

5.  The  applicant  represents  that  there 
is  no  market  for  the  Units  and  that  they 
are  not  expected  to  appreciate  in  value. 
Howe\'er,  the  Plan  cannot  make 
liquidating  distributions  to  its 
participants  without  first  selling  the 
Units.  Accordingly,  the  Plan  projxjses  to 
sell  the  Units  to  the  Employer.  The 
Employer  will  pay  the  Plan  the  greater 
of  $131,560  or  the  fair  market  value  of 
the  Units  as  of  the  date  of  sale,  based  on 
an  updated  independent  appraisal  of  the 
Property,  in  addition  to  an  "opportunity 
loss"  of  approximately  $171,000.  The 
"opportunity  loss"  amount,  to  be 
adjusted  at  the  time  of  sale,  was 
calculated  assuming  a  six  percent 
aimual  rate  of  return  on  the  Plan's 
investment  in  the  Partnership  since  the 
initial  time  of  that  investment. 

The  total  payments  to  the  Plan  wU 
thus  exceed  the  Plan's  original 
acquisition  and  subsequent  net  parrying 
costs  of  the  Units  (which  totaled 
$239,730  at  the  end  of  1992).  The  sale 
of  the  Units  will  be  a  one-time 
transaction  for  cash  and  the  Plan  will 
pay  no  commissions  or  fees  in  regard  to 
the  transaction.  The  applicant 
represents  that  any  amounts  received  by 
the  Plan  as  a  result  of  the  proposed 
transaction  which  are  in  excess  of  the 
fair  market  value  of  the  Units  will  be 
treated  as  a  contribution  to  the  Plan. 
However,  such  contribution  will  not 
exceed  the  Umitations  of  section  415  of 
the  Code. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the-§tatutory  criteria  of 
section  408(8)  of  the  Act  because:  (1) 
The  fair  market  value  of  the  Units  will 
be  established  by  an  appraiser 
independent  of  the  Employer;  (2)  the 
Employer  will  pay  the  greater  of 
$131,560  or  the  fair  market  value  of  the 
Units  on  the  date  of  sale  plus  an 
"opportunity  loss"  of  approximately 
$171,000;  (3)  the  sale  will  be  a  one-time 
transaction  for  cash;  and  (4)  the 
transaction  will  remove  from  the  Plan 
an  investment  which  is  not  liquid  and 
which  is  not  expected  to  appreciate  in 
value. 
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Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
detennined  that,  if  a  transaction 
between  a  qualified  employee  benefit 
plan  and  its  sponsoring  employer  (or 
affiliate  thereof)  results  in  the  plan 
either  paying  less  or  receiving  more 
than  fair  market  value,  such  excess  may 
be  considered  to  be  a  contribution  by 
the  sponsoring  employer  to  the  plan  and 
thus  must  be  examined  under  the 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Linton  Industries,  Inc.  Retirement  Plan 
(the  Plan)  Located  in  Edmonds,  WA 

[Application  No.  D-9496) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imd«*''  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section*  406(a),  406(b)(1), 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  of  the  Code,  shall 
not  apply  to  the  proposed  loan  (the  New 
Loan)  of  $485,000  from  the  Plan  to 
Linton  Industries,  Inc.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (a)  The  terms  of  the  New 
Loan  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  New  Loan  will  not  exceed  twenty- 
five  percent  of  the  assets  of  the  Plan  at 
any  time  during  the  duration  of  the  New 
Loan;  (c)  the  New  Loan  is  sectued  by  a 
first  lien  interest  on  certain  equipment 
(the  Equipment),  which  has  been 
appraised  by  a  qualified,  independent 
appraiser  to  ensure  that  the  fair  market 
value  of  the  Equipment  is  at  least  200 
percent  of  the  amount  of  the  New  Loan; 
(d)  the  fair  market  value  of  the 
Equipment  remains  at  least  equal  to  200 
percent  of  the  outstanding  balance  of 
the  New  Loan  throughout  the  duration 
of  the  New  Loan;  (e)  an  independent, 
qualified  fiduciary  determines  on  behalf 
of  the  Plan  that  the  New  Loan  is  in  the 
best  interests  of  the  Plan  and  protective 
of  the  Plan  and  its  participants  and 
beneficiaries;  and  (f)  the  independent. 


qualified  fiduciary  monitors  compliance 
by  the  Employer  with  the  terms  and 
conditions  of  the  New  Loan  and  the 
exemption  throughout  the  duration  of 
the  transaction,  taking  any  action 
necessary  to  safeguard  the  Plan's 
interest,  including  foreclosiu*  on  the 
Equipment  in  the  event  of  default. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  sponsored  by  the  Employer,  who  is 
engaged  in  the  business  of  precision  and 
general  metal  fabrication.  As  of 
December  31, 1992,  the  Plan  had  total 
assets  of  $1,942,187  and  eighteen 
participants.  The  trustee  of  the  Plan  is 
Robert  Linton,  the  sole  shareholder  of 
the  Employer.  Mr.  Linton  has  the  sole 
investment  discretion  with  respect  to 
the  Plan  assets. 

2.  On  January  26, 1988,  the 
Department  granted  Prohibited 
Transaction  Exemption  (PTE)  88-12  at 
53  FR  2103.  PTE  88-12  permitted  the 
Plan  to  lend  $240,000  to  the  Employer 
(the  Original  Loan).  The  Original  Loan, 
made  on  March  1, 1988,  has  a  ten  year 
term  and  carries  interest  at  the  rate  of 
one  and  one-half  percentage  points  over 
the  prime  rate  of  Rainier  National  Bank 
of  Seattle,  Washington.  It  has  been 
amortized  in  equal  monthly 
installments  of  principal  and  interest. 
The  Original  Loan  is  secured  by  certain 
other  equipment  (the  Other  Equipment) 
of  the  Employer.  The  Original  Loan  is 
being  monitored  by  Sidney  J.  Starr,  CPA 
(Mr.  Starr)  of  Kirkland,  Washington, 
who  is  serving  on  behalf  of  the  Plan  as 
the  independent,  quaUfied  fiduciary.  As 
of  October  1, 1993,  the  remaining 
principal  balance  due  under  the 
Original  Loan  was  $136,062. 

3.  The  Employer  requests  an 
administrative  exemption  from  the 
Department  to  permit  the  Plan  to  lend 
$485,000  to  the  Employer  imder  the 
terms  and  conditions  described  herein. 
The  Employer  represents  that  a  portion 
of  the  New  Loan  proceeds  will  be  used 
to  repay  the  outstanding  balance  on  the 
Original  Loan.  The  remaining  balance  of 
the  New  Loan  proceeds  will  be  used  to 
finance  a  portion  of  the  $582,400 
purchase  price  of  a  new  60"  Shear 
Genius  Punching/Shearing  Cell  (the 
Cell)  manufactured  by  E.W.  Bliss 
Company.  The  Cell  will  be  utilized  by 
the  &nployer  in  its  manufacturing 
operation. 

4.  The  New  Loan  will  be  in  the 
principal  amount  of  $485,000.  The 
applicant  states  that  at  no  time  will  the 
amount  of  the  New  Loan  represent  more 
than  twenty-five  percent  of  the  Plan's 
total  assets.  The  New  Loan  will  be 
secured  by  a  first  lien  interest  on  the 
Equipment,  which  consists  of  two 


pieces  of  unenctimbered  machinery 
owned  by  the  Employer.  UCC-1  Filing 
Statements  and  a  Seciuity  Agreement 
will  be  filed  with  the  Secretary  of  State 
of  Washington  to  reflect  the  Plan's 
security  interest  in  the  Equipment.  In 
addition,  the  Employer  will  insure  the 
Equipment  against  casualty  loss  and 
will  designate  the  Plan  as  the  loss  payee 
of  such  insurance. 

5.  The  New  Loan  will  have  a  ten  year 
term  and  will  be  evidenced  by  a 
promissory  note  (the  Note).  "The  Note 
will  require  the  Employer  to  make  equal 
monthly  installments  of  principal  and 
interest  amortized  over  the  ten  year 
period.  Interest  will  accrue  on  the  New 
Loan  at  the  rate  of  one  and  one-half 
percentage  points  above  the  prime  rate 
of  CityBank  (CityBank)  of  Lynnwood, 
Washington,  an  unrelated  entity.  The 
interest  rate  will  be  adjusted  quarterly 
by  the  Plan's  independent  fiduciary  in 
accordance  with  the  prime  rate  offered 
by  QtyBank.  The  Plan  will  not  incur 
any  fees,  commission,  or  other  expenses 
in  connection  with  the  New  Loan. 

By  letter  dated  July  12,  1993,  the 
Employer  received  a  loan  commitment 
in  the  amount  of  $485,000  from 
CityBank.  The  terms  offered  by 
CityBank  are  the  same  as  the  terms  of 
the  Loan,  including  the  quarterly 
adjustment  of  the  interest  rate  to  one 
and  one-half  percentage  points  above 
the  prime  rate. 

6.  The  Equipment  consists  of  a  Finn- 
Power  FMC  Line  and  a  Bliss  500  ton 
press.  Based  upon  appraisals  performed 
by  Jim  Birdsall  and  Theodore  Egleston 
(the  Appraisals),  the  total  fair  market 
value  of  the  Equipment  is  $1,228,000, 
which  is  in  excess  of  200  percent  of  the 
amoimt  of  the  New  Loan. 

Jim  Birdsall,  the  president  of  Nor  Star 
Machine  Tools,  Inc.  located  in  Belle vue, 
Washington,  appraised  the  Finn-Power 
FMC  Line.  Mr.  Birdsall  represents  that 
he  has  experience  with  Finn-Power 
presses  and  the  present  market  for  this 
type  of  equipment.  Mr.  Birdsall 
represents  that  both  he  and  Nor  Star 
Machine  Tools,  Inc.  are  unrelated  to  and 
independent  of  the  Employer.  In  an 
appraisal  report  dated  June  4, 1993.  Mr. 
Birdsall  placed  the  fair  market  value  of 
the  Finn-Power  FMC  Line  at  $792,000, 
approximately  eighty  percent  of  its 
acquisition  price  of  $990,000. 

In  a  subsequent  letter  dated  December 
3, 1993,  Mr.  Birdsall  describes  certain 
factors  he  considered  in  determining  the 
fair  market  value.  Mr.  Birdsall  states 
that  the  twenty  percent  discount  of  the 
acquisition  price  is  attributable  to  two 
years  of  equal  amounts  of  depreciation 
on  the  Finn-Power  FMC  Line. 

Theodore  Egleston,  a  national  sales 
manager  for  E.W.  Bliss  Company  located 
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in  Hastings,  Michigan,  appraised  the 
BUss  500  ton  press.  Mr.  Egelston  states 
that  he  has  twenty-five  years  of 
experience  in  appraising  used  Bliss 
equipment  for  insurance  companies  and 
lending  institutions.  Mr.  Egelston 
represents  that  he  is  unrelated  to  and 
independent  of  the  Employer.  In 
appraisal  reports  dated  July  12, 1993 
and  December  3, 1993,  Mr.  Egleston 
placed  the  fair  market  value  of  the  Bliss 
500  ton  press  at  $436,000,  or  eighty-four 
percent  of  its  S5 20,000  acquisition 
price.  Mr.  Egelston 's  valuation  takes 
into  consideration  six  years  of  equal 
amounts  of  depreciation  on  the  Bliss 
500  ton  press's  acquisition  price. 

7.  Mr.  Starr  will  serve  as  the  qualified, 
independent  fiduciary  for  the  Plan  with 
respect  to  the  New  Loan.  Mr.  Starr 
represents  that  he  has  extensive 
experience  in  business  and  loan 
transactions.  Mr.  Starr  represents  that  he 
is  unrelated  to  and  independent  of  the 
Employer  and  its  affiliates;  including 
Mr.  Linton.  Mr.  Starr  states  that  he 
understands  and  acknowledges  his 
duties,  responsibilities,  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Plan,  based  upon  consultation  with 
counsel  experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Mr.  Starr  represents  that  all  payments 
under  the  Original  Loan  have  been  paid 
in  a  timely  manner  and  that  there  have 
been  no  deUnquencies.  Mr.  Starr  also 
states  that  the  collateral  to  loan  ratio 
under  the  Original  Loan  has  always 
been  maintained.    ■ 

Mr.  Starr  has  reviewed  the  terms  of 
the  New  Loan  and  all  of  the  dociunents 
and  relevant  information  in  connection 
with  the  New  Loan,  including  the 
Appraisals.  Mr.  Starr  states  that  the 
terms  of  the  New  Loan  compare 
favorably  with  the  terms  of  similar 
transaction  between  unrelated  parties 
and  would  be  an  arm's-length 
transaction  as  evidenced  by  the  terms 
offered  by  GtyBank  (see  Item  #4  above). 
In  addition,  Mr.  Starr  adds  that  the  Loan 
will  be  secured  by  a  first  lien  interest  on 
the  Equipment,  which  has  been  valued 
in  excess  of  200  percent  of  the  New 
Loan  amount.  Mr.  Starr  acknowledges 
his  responsibility  to  quarterly  review 
the  Loan  and  make  the  necessary 
adjustments  to  the  interest  rate  based 
upon  the  prime  rate  of  CityBank. 

Mr.  Starr  has  reviewed  the  current 
investment  portfolio  of  the  Plan  and 
considered  the  diversification  of  the 
Plans  assets  as  well  as  the  liquidity 
needs  of  the  Plan.  Based  on  this 
analysis,  Mr.  Starr  believes  that  the 
proposed  transaction  would  be  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries  as  an 
investment  for  the  Plan's  portfolio.  Mr. 


Starr  states  that  the  New  Loan  would  be 
an  appropriate  and  desirable  investment 
for  the  plan,  based  on  the  New  Loan's 
rate  of  return,  the  collateral  securing  the 
New  Loan,  the  character  and 
diversification  of  the  Plan's  other  assets, 
and  the  projected  liquidity  needs  of  the 
Plan. 

Mr.  Starr  has  reviewed  the  financial 
condition  of  the  Employer  in  order  to 
establish  its  abihty  to  repay  the  New 
Loan.  In  this  regard,  Mr.  Starr  states  that 
he  has  examined  the  most  recent 
financial  statements  from  the  Employee 
and  its  credit  history.  Mr.  Starr 
concludes  that  the  Employer  is  credit- 
worthy and,  based  upon  its  ciurent  ratio 
and  current  assets  to  debt  ratio,  is 
financially  capable  of  making  the 
monthly  payments  required  by  the  New 
Loan  without  such  payments  having  an 
adverse  impact  on  its  cash  flow. 

Mr.  Starr  represents  that  he  will 
monitor  the  New  Loan  through  its  entire 
duration  and  will  take  any  appropriate 
action  necessary  to  protect  the  interests 
of  the  Plan  and  its  participants  and 
beneficiaries,  include  a  foreclosure  on 
the  Equipment  in  event  of  default  Mr. 
Starr  will  monitor  the  condition  and 
adequacy  of  the  Equipment  as  collateral 
for  the  Plan  to  ensure  that  the  New  Loan 
remains  secured  by  collateral  worth  at 
least  200  percent  of  the  New  Loan  at  all 
times. 

Mr.  Starr  will  monitor  the  Plan's 
assets  to  ensure  that  the  amount  of  the 
Plan's  assets  will  at  all  times  remain  less 
than  twenty-five  percent  of  the  Plan's 
total  assets.  Mr.  Starr  will  require  the 
Employer  to  provide  additional 
pajTnents  on  the  New  Loan  to  the  Plan, 
if  necessary,  to  reduce  the  principal 
amount  of  the  New  Loan  to  maintain  an 
appropriate  ratio  between  the 
outstanding  principal  balance  of  the 
New  Loan  and  the  Plan's  total  assets. 
Mr.  Starr  has  acknowledged  his 
responsibility  to  monitor  compliance  of 
all  parties  with  terms  and  conditions  of 
the  proposed  exemption,  including  the 
twenty-five  percent  limitation. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
imder  section  408(a)  of  the  Act  because: 
(a)  The  terms  of  the  New  Loan  will  be 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  New  Loan  will  not  exceed  twenty- 
five  percent  of  the  assets  of  the  Plan  at 
any  time  during  the  duration  of  the  New 
Loan;  (c)  the  New  Loan  will  be  secured 
by  a  first  Uen  interest  on  the  Equipment, 
which  has  been  appraised  by  a 
qualified,  independent  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  200  percent  of  the 


amount  of  the  New  Loan;  (d)  the  fair 
market  value  of  the  Eqmpment  will 
remain  at  least  equcJ  to  200  percent  of 
the  outstanding  balance  of  the  New 
Loan  throughout  the  duration  of  the 
New  Loan;  (e)  Mr.  Starr,  as  independent, 
qualified  fiduciary  for  the  Plan,  will 
determine  that  the  New  Loan  is  in  the 
best  interests  of  the  Plan  and  protective 
of  the  Plan  and  its  participants  and 
^■^neficiaries;  and  (f)  Mr.  Starr  will 
monitor  compliance  by  the  Employer 
with  the  terms  and  conditions  of  the 
New  Loan  and  the  exemption 
throughout  the  duration  of  the 
transaction,  taking  any  action  necessary 
to  safeguard  the  Plan's  interest, 
including  foreclosure  on  the  Equipment 
in  the  event  of  default. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Jacobs  Corporation  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Harlan, 
LV 

[ApplicstioD  No.  D-9561] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedure  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32B36.  32847,  August  10, 1990)  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  the  proposed 
cash  sale  of  certain  assets  of  the  Plan 
(the  Assets),  to  occur  over  two  (2) 
consecutive  years,  by  the  Plan  to  the 
Jacobs  Corporation  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan;  provided  that:  (1)  The  aggregate 
purchase  price  paid  by  the  Employer  for 
all  of  the  Assets  is  no  less  than 
$683,384;  (2)  the  purchase  price  f)aid  by 
the  Employer  in  each  of  the  two 
consecutive  years  will  be  at  least 
$341,692;  (3)  the  purchase  price  paid  by 
the  Employer  in  each  of  the  two 
consecutive  years  upon  execution  of  the 
sale  of  such  Assets  is  not  less  than  the 
fair  market  value  of  suc^  Assets  on  the 
date  of  each  sale;  (4)  the  terms  of  each 
of  the  sales  are  no  less  favorable  to  the 
Plan  than  those  negotiated  in  similar 
circumstances  with  unrelated  third 
parties;  and  (5)  the  Plan  will  incur  no 
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>es,  commissions,  or  expenses  as  a 
ssult  of  either  of  the  sales.^ 

'emporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
nd,  if  granted,  will  become  effective  on 
16  date  of  publication  of  the  grant  of 
lis  proposed  exemption  in  the  Federal 
[egister  and  will  expire  upon  the  earlier 
D  occui  of  the  date  which  is  two  years 
rom  the  grant  of  this  proposed 
xempUon  or  the  date  when  the  Plan  no 
anger  owns  any  of  the  Assets  which  are 
tie  subject  of  this  proposed  exemption. 

'lummary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
irofit  sharing  plan  which  provides  for 
mployee  contributions  to  be  held  in 
mployee  directed  accoimts,  pursuant  to 
ection  40lOc)  of  the  Code.  As  of 
)ecember  31, 1991.  there  were  62 
larticipants  in  the  Plan.  The  assets  of 
he  Plan  consist  of  the  Assets  which  are 
he  subject  of  this  proposed  exemption 
ind  certain  guaranteed  insurance 
ontracts  (GlCs).  It  is  represented  that, 

,s  of  September  30. 1993.  the  value  of 
Jl  of  the  assets  held  in  the  Plan  was 
pproximately  $1,549,134. 
The  Employer  and  sponsor  of  the  Plan 
s  an  Iowa  corporation,  with  offices  in 
^arlan,  Iowa.  The  Employer  is  engaged 
n  the  manufacture  of  mill  supplies  and 
rencher  parts.  Todd  Plumb  is  the  sole 
hareholaer  of  the  common  stock  of  the 
ilmployer.  Since  1990.  Todd  Plumb  has 
«rved  as  the  sole  trustee  for  the  Plan, 
'rior  to  that  time,  the  trustees  of  the 
'Ian  were  the  Southgate  Trust 
Company,  Todd  Plumb,  and  Max 
'lumb.  Further,  the  GlCswere  held  on 
)ehalf  of  the  Plan  in  the  past  by 
jouthgate  Trust  and  are  now  held  by 
='irst  Trust  MidAmerica.  Norwest  Bank 
owa,  N.A.,  located  in  Des  Moines,  Iowa 
s  currently  acting  as  administrator  of 
he  Plan  and  will  assume  the  duties  of 
rustee  of  the  Plan,  as  soon  as  this 
proposed  exemption  is  granted. 

2.  It  is  represented  that  since  1983, 
he  Plan  held  participation  interests  in 

I  fund  which  provided  debt  financing  to 
I  series  of  separate  trusts  (the  Trusts) 
A^hich  engaged  in  commercial  real  estate 
ievelopraent.  In  addition,  since  1984, 
he  Plan  also  held  equity  participation 
nterests  in  such  Trusts.  In  October 
1985,  all  of  the  Trusts  were  merged  into 
he  Master  Mortgage  Fund  Trust  VII  in 
Arhich  the  Plan  retained  ownership 
nterests.  Subsequently,  on  December 
15. 1988,  Master  Mortgage  Fund  Trust 
Vn  was  converted  into  a  Master 
Vlortgage  Investment  Fund,  Inc.,  a  real 


estate  investment  trust  (the  RETT).  The 
Plan  acquired  the  Assets  through  certaiil 
transfers  of  the  Plan's  holdings  in 
Master  Mortgage  Fund  Trust  VII  to  the 
REIT.J 

3.  The  Assets  which  are  the  subject  of 
this  proposed  exemption  consist  of  the 
Plan's  holdings  of  participation  interests 
in  three  funds  (the  Funds).  One  of  the 
Funds  holds  the  Preferred  Stock  of  the 
REIT  (the  Preferred  Fund),  another 
holds  Common  Stock  of  the  RETT  (the 
Common  Fund),  and  the  third  fund  (the 
Secured  Note  I  Fund;  formerly  the 
Guaranteed  Plus  Fund)  holds  notes  of 
the  RETT  collateralized  by  mortgages. 
The  REIT,  a  Delaware  corporation,  has 
offices  in  Overland  Park.  Kansas.  The 
investors  in  the  REIT  include  the  Plan 
and  other  qualified  retirement  plans. 
The  REIT  was  organized  for  the  primary 
purpose  of  realizing  income  from 
investing  in  and  originating  short-term 
loans,  junior  real  estate  mortgage  loans, 
wrap  around  mortgage  loans,  first 
mortgage  loans  with  and  without 
participation  features,  construction 
loans  and  pre-development  loans  to  real 
estate  developers,  secvired  by  income 
producingreal  property. 

The  RETT  completed  its  initial  one- 
year  public  offering  on  November  18, 

1989,  selling  a  total  of  2.756,474  shares 
of  preferred  stock  (the  Preferred  Stock) 
and  841.542  shares  of  common  stock 
(the  Common  Stock)  for  subscriptions  in 
the  amount  of  $35,980,160.  As  of 
December  31. 1990.  the  REIT  had 
2,491.522  shares  of  Preferred  Stock  and 
1.308.669  shares  of  Common  Stock 
outstanding.  It  is  represented  that  the 
change  in  outstanding  stock  of  the  REIT 
reflects  shares  issued  under  the 
Dividend  Reinvestment  Plan  and  the 
conversion  of  Preferred  Stock  to 
Common  Stock. 

4.  It  is  represented  that  between  1984 
and  1990,  the  rate  of  return  received  by 
the  Plan  on  its  interest  in  these  Assets 
or  in  the  Trusts  fluctuated  from  a  high 
of  15.8%  in  1984  to  a  low  of  5.8%  in 

1990.  During  the  period  between  1983 
to  1991.  the  percentage  of  the  Plan's 
portfolio  involved  with  these  Assets  or 
with  the  Trusts  varied  from  a  low  of 
8.66%  in  1983.  to  a  high  of  63%  in 


1  For  purpose*  of  this  proposed  exemption, 
"eferences  to  specific  provisions  of  title  I  of  the  Act. 
inless  otherwise  specified  refer  also  to  the 
:orresponding  provisions  of  the  Code. 


3  The  Department  notes  that  the  decisions  of  the 
Gduciaries  on  behalf  of  the  Plan,  in  connection  with 
the  acquisition  and  holding  of  the  Assets  are 
governed  by  the  fiduciary  responsibility 
requirements  of  part  4,  subpart  B,  of  title  I.  The 
Department  expresses  no  opinion,  herein,  as  fo 
whether  any  of  the  relevant  provisions  of  part  4, 
subpart  B.  of  title  I  have  been  violated  regarding  the 
Plan's  investment  in  and  subsequent  holding  of  the 
Assets,  and  no  exemption  from  such  provisions  is 
proposed  herein.  In  this  regard,  the  Department  is 
expressing  no  views  with  respect  to  the 
establishment,  administration,  or  operation  of  the 
REIT,  nor  has  any  relief  been  requested  in  that 
regard. 


October  1991.  Through  its  investment  in 
the  Preferred  Fund,  the  Plan  owns 
approximately  43.848  shares  of 
Preferred  Stock  of  the  RETT,  as  of 
December  31, 1992.  Likewise,  through 
its  investment  in  the  Common  Fund,  the 
Plan  owns  approximately  211  shares  of 
Common  Stock  of  the  REIT,  as  of  the 
same  date. 

5.  The  Secured  Note  I  Fund  was 
established  on  January  31, 1988.  by 
Master  Mortgage  Fund  Trust  VII  for  the 
purpose  of  providing  secured  debt 
financing  to  the  related  Trusts.  After  the 
REIT  was  established  in  1989,  the 
Seciued  Note  I  Fund  offered  a 
$10,000,000  line  of  credit  to  the  REIT. 
Under  this  line  of  credit,  as  of  December 
31, 1990,  the  Seciu^  Note  I  Fund  had 
extended  $8,344,522  to  the  REIT, 
payable  on  January  31. 1991.  Ehie  to  the 
inability  of  the  REIT  to  repay  this  debt 
on  January  31, 1991.  the  Secured  Note 

I  Fund  again  extended  credit  to  the 
REIT,  in  the  form  of  two  notes  (the 
Notes)  in  the  amounts,  respectively,  of 
$1,677,044  and  $6,805,340  and 
extended  the  date  of  repayment  under 
the  terms  of  these  Notes  to  January  310. 
1992,  which  in  turn  was  extended  to 
January  31, 1993.  It  is  represented  that 
as  of  September  7, 1993,  the  Notes  had 
not  been  repaid. 

The  Notes  bear  interest  at  nine 
percent  (9%)  per  aimum  adjusted  from 
time  to  time  in  accordance  with  certain 
interest  rates  charged  by  the  Merchants 
Bank  of  Kansas  City  and  are 
collateralized  by  the  assets  of  the  REIT, 
primarily  mortgages  which  are 
subordinated  to  unrelated  third  party 
notes.  The  total  outstanding  balance  of 
these  Notes,  as  of  September  30, 1991, 
was  $8,862,016. 

The  Plan  acquired  a  participation 
interest  in  the  Secured  Note  I  Fund  as 
a  result  of  a  transfer  of  funds  from  the 
Master  Mortgage  Fund  VII  at  the  end  of 
1989.  and  another  such  transfer  from  the 
Preferred  Fund  at  the  beginning  of  1990. 

6.  On  April  17, 1992,  the  Board  of 
Directors  of  the  REFT  unanimously 
approved  the  filing  by  the  REFT  for 
financial  reorganization  under  Chapter 

II  of  the  U.S.  Bankruptcy  Code.  Since 
that  time  the  REIT  has  been  operating  as 
debtor-in-possession  under  the 
protection  of  the  U.S.  Bankruptcy  Court. 
On  its  balance  sheet  for  the  period 
ending  December  31, 1992,  the  REIT 
lists  total  assets  of  $23,321,456  and  total 
liabilities  of  $18,814,132. 

7.  The  Employer  has  proposed  to 
purchase  the  Plan's  interests  in  the 
Preferred  Fund,  the  Common  Fund,  and 
the  Secured  Note  I  Fund.  It  is 
represented  that  there  is  no  market  for 
the  Assets  and  that  the  income  potential 
and  the  market  value  of  such  Assets  has 
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declined.  Further,  Todd  Plumb,  as 
trustee  for  the  Plan,  has  been  repeatedly 
unsuccessful  in  attempting  to  sell  such 
Assets  to  a  third  party  purchaser  or  in 
having  the  Assets  redeemed  by  the 
REIT.  For  this  reason,  the  applicant 
believes  it  will  be  in  the  best  interest  of 
the  Plan  to  invest  the  proceeds  of  the 
Asset  sales  to  the  Employer  in  other 
securities,  the  return  rate  of  which  will 
significantly  exceed  the  rate  of  earnings 
on  the  Assets.  It  is  represented  that,  if 
such  Assets  were  retained  in  the  Plan, 
there  may  not  be  sufficient  liquidity  in 
the  Plan  to  pay  cash  to  beneficiaries  or 
to  participants  withdrawing  from  the 
Plan.  In  this  regard,  the  sales  of  the 
Assets  to  the  Employer  will  avoid  an  in- 
kind  distribution  of  an  undivided 
interest  in  the  Assets  to  the  participants 
and  beneficiaries  which  would  have  no 
immediate  value  and  little  long  term 
value.  The  Assets  are  valued  at  a  book 
value  to  the  Plan  of  $683,384,  as  of  June 
30, 1993.  In  accordance  with  this  value, 
as  of  September  30, 1993,  the  Assets 
represented  approximately  44%  of  the 
assets  of  the  Plan.  The  applicant 
represents  that  the  book  value  is 
approximately  the  amount  invested  by 
the  Plan  in  the  Assets. 

The  Employer  proposes,  over  a  period 
of  two  (2)  years,  to  purchase  annually  a 
portion  of  such  Assets  at  a  price  each 
year  of  $341,692.  This  amount  is  one 
half  of  the  book  value  of  the  Assets,  as 
of  June  30, 1993.  It  has  been  represented 
that  immediately  following  the 
execution  of  the  first  sale  of  the  Assets 
to  the  Employer,  the  book  value  of  the 
Assets  remaining  in  the  Plan  will 
constitute  no  more  than  22.06%  of  the 
assets  held  at  that  time  by  the  Plan, 
without  taking  into  consideration  in 
determining  the  value  of  the  Plan's 
assets  either  projected  contributions  by 
the  Employer  or  by  its  employees  or 
anticipated  income  to  the  Plan  from 
other  assets.  The  Employer  has  agreed  to 
pay  the  costs  of  the  exemption 
application,  including  providing  notice 
to  all  interested  persons.  Further,  it  is 
represented  that  the  Plan  will  incur  no 
fees,  commissions,  or  expenses  as  a 
result  of  the  sales  of  the  Assets  to  the 
Employer. 

8.  In  an  appraisal,  dated  September  7, 
1993,  Cyril  Ann  Mandelbaum,  CPA  (Ms. 
Mandelbaum)  estimated  the  fair  market 
value  of  the  Assets  which  are  the  subject 
of  this  proposed  exemption.  Ms. 
Mandelbaum  represents  that  she  is 
qualified  to  appraise  the  Assets  in  that 
she  is  a  certified  public  accoimtant  and 
a  member  of  the  American  Society  of 
Appraisers.  Further,  Ms.  Mandelbaum 
represents  her  independence  in  that  she 
does  not  have  any  present  or 
contemplated  future  interest  in  the 


Assets  or  any  other  interest  which  might 
tend  to  prevent  her  from  making  a  fair 
and  unbiased  appraisal  of  such  Assets. 
According  to  Ms.  Mandelbaum,  the 
estimated  value  of  the  Preferred  Stock 
and  the  Conunon  Stock  is  $1.19  and 
$1.18  per  share,  respectively.  Taking 
into  consideration  a  28%  discount  for 
the  minority  interest  held  by  the  Plan  in  " 
the  Preferred  Stock  and  the  Common 
Stock  and  a  discoimt  of  35%  for  the  lack 
of  marketability  of  such  stock,  Ms. 
Mandelbaum  reached  a  value  for  the 
Plan's  interest  in  both  the  Preferred 
Stock  and  the  Common  Stock  at 
between  zero  and  $.53  per  share.  With 
respect  to  the  value  of  the  Secured  Note 
I  Fund,  Ms.  Mandelbaimi  indicates  that 
there  is  Uttle  likelihood  of  Notes  issued 
by  the  Secured  Note  I  Fund  ever  being 
paid.  Accordingly,  in  the  opinion  of  Ms. 
Mandelbaum  the  Plan's  interest  in  the 
Secured  Note  I  Fund  is  assumed  to  be 
worthless. 

9.  In  summary,  the  applicant, 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  because: 

(a)  The  Plan  will  be  able  to  invest  the 
proceeds  from  such  sales  in  more 
profitable  assets; 

(b)  The  Plan  will  receive  no  less  than 
fair  market  value  of  such  Assets  on  the 
date  of  each  sale  and  in  the  aggregate 
the  Plan  vrill  receive  no  less  than 
$683,384  for  the  sale  of  all  of  the  Assets 
to  the  Employer; 

(c)  Each  of  the  sales  will  be  a  one  time 
transaction  for  cash; 

(d)  The  Plan  will  incur  no  costs,  fees, 
commissions,  or  other  expenses  as  a 
result  of  the  sales  of  the  Assets  to  the 
Employer;  and 

(e)  The  proposed  sales  will  avoid  an 
in-kind  distribution  of  an  imdivided 
interest  in  the  Assets  to  the  participants 
and  beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  thcui  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Code, 
including  section  401(a)(4),  404,  and 
415.'« 


FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-fr«e  nimiber.) 

Bangs,  McCullen,  Butler,  Foye  & 
Simmons  Employees'  Retirement  Plan 
(the  Plan)  Located  in  Rapid  City,  SD 

(Application  No.  D-9598J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  January  1, 1994,  to  the 
proposed  lease  by  the  Plan  (the  Lease) 
of  certain  improved  real  property 
located  in  Rapid  City,  South  Dakota  (the 
Property)  to  Bangs.  McCullen.  Butler, 
Foye  &  Simmons  (the  Employer),  the 
sponsor  of  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
Lease  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Lease  is  a  triple  net  lease 
under  which  the  Employer  is  obligated 
for  all  costs  of  maintenance  and  repair, 
and  all  taxes,  related  to  the  Property; 

(C)  The  interests  of  the  Plan  for  all 
purposes  under  the  Lease  are 
represented  by  an  independent 
fiduciary,  Norwest  Bank  South  Dakota, 
N.A.;  and 

(D)  The  rent  paid  by  the  Employer 
under  the  Lease  is  no  less  than  the  fair 
market  rental  value  of  the  Property. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  January 
1, 1994. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
vfith  35  participants  and  total  assets  of 
approximately  $6,492,809  as  of 


<The  applicant  represents  that  to  the  extent  the 
Plan  will  receive  greater  than  the  lair  market  value 
for  the  Assets,  the  limitations,  as  set  forth  in  section 
415  of  the  Code,  if  applicable,  will  not  be  exceeded. 
It  is  further  represented  that  the  allocation  of  any 
gain  on  the  sale  of  the  shares  will  not  violate  the 


discrimination  provisions  of  sections  404  and 
401(a)(4)  of  the  Code.  Inasmuch  as  interpretations 
of  sections  401,  404  and  415  of  the  Code  are  within 
the  jurisdiction  of  the  Internal  Revenue  Service,  the 
Department  expresses  no  opinion  with  respect  to 
the  applicant's  representations  of  compliance. 
However,  the  Department  does  note  that  the 
applicant  also  represents  that  the  sale  of  the  Assets 
is  being  completed  solely  to  prevent  an  investment 
loss  which  might  result  to  the  Plan  by  virtue  of  the 
Plan's  holding  of  the  Assets  and  to  avoid,  without 
admitting,  any  possible  Tiduciary  liability  with 
respect  to  the  holding  of  the  Assets  by  the  Plan. 
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December  1 , 1 993 .  The  Plan  is 
maintained  by  the  Employer,  which  is  a 
South  Dakota  general  partnership 
engaged  in  the  practice  of  law  in  Rapid 
City,  South  Dakota.  Investment 
discretion  over  the  assets  of  the  Plan  is 
exercised  by  the  Plan's  three  named 
fiduciaries:  Thomas  H.  Foye,  Charles  L 
Riter,  and  Patrick  K.  Duffy,  each  of 
whom  is  a  partner  in  the  Employer.  The 
Plan's  assets  are  held  in  trust  by  the 
Norwest  Bank  South  Dakota,  N.A.  (the 
Trustee),  which  was  formerly  named 
Norwest  Capital  Management  and  Trust 
Company.  IThe  Trustee  represents  that 
aside  from  its  function  as  Trustee,  it  is 
independent  of  the  Employer,  although 
the  Employer  has  deposits  in,  and  a 
current  installment  loan  with,  the 
Trustee's  commercial  department 
totalling  substantially  less  than  one 

E)ercent  of  the  total  deposits  and  total 
oans  of  its  commercial  department. 
Additionally,  the  Trustee  states  that  the 
Employer  performs  professional  services 
for  the  Trtistee,  and  that  total  fees  paid 
by  the  Trustee  to  the  Employer  for  such 
services  constitute  less  than  one  percent 
of  the  Employer's  gross  income. 

2.  Among  the  assets  of  the  Plan  is  the 
Property,  a  parcel  of  improved  real 
property  which  constitutes  the 
Employer's  principal  place  of  business. 
The  Property  is  located  in  downtown 
Rapid  City,  South  Dakota  and  is 
improved  with  a  two-story  brick  office 
building  (the  Building)  containing 
approximately  9,600  square  feet  of  office 
space.  The  Employer  has  leased  the 
Property  from  the  Plan  under  a  triple 
net  lease  (the  Prior  Lease)  with  a  term 
of  ten  years  commencing  January  1 , 
1984  and  ending  December  31, 1993. 
The  Employer's  lease  of  the  Property 
from  the  Plan  imder  the  Prior  Lease  was 
exempt  frtjm  the  prohibitions  of  section 
406  of  the  Act  and  section  4975(c)  of  the 
Code  by  virtue  of  an  individual 
administrative  exemption,  Prohibited 
Transaction  Exemption  83-172  (PTE 
83-172,  48  FR  48880,  October  21. 
1983).5  TL.  interests  of  the  Plan  for  all 
purposes  under  the  Prior  Lease  were 
represented  by  the  Trustee,  which 
served  to  monitor,  on  behalf  of  the  Plan, 
the  performance  of  the  Employer  tmder 
the  Prior  Lease,  and  to  represent  the 
Plan  in  the  enforcement  of  its  terms  and 
conditions.  The  Trustee  represents  that 


*  A  pfopoaad  anMndnwiil  to  the  Pri«r  LesM  wu 
the  rabjact  of  an  •ddition*!  Indivuhi*] 
•dmini(tntiv«  axemptton,  PTE  86-113  (SI  FR 
32S56,  S«ptember  12,  1086),  lovohring  tb«  propoMd 
cooctructioD  of  kn  tdditioa  to  tb«  Buiidiog  tod  it* 
propoMd  purchaje  b^  tb«  Plan.  Tb«  Eniployar 
reprsMnta  that  tha  aubjact  aniendment  to  th«  Prior 
Laaaa  waa  new  conaiimmatarl  t»caua«  iha 
Einployar  cboaa  Dot  to  coastmcl  ib«  addition  to  tita 
Building. 


the  Employer  occupied  the  Property  in 
compliance  with  ail  terms  and 
conditions  of  the  Prior  Lease  for  its 
duration.  The  Prior  Lease  expired  on 
December  31, 1993. 

3.  Because  the  Plan's  lease  of  the 
Property  to  the  Employer  continues  to 
constitute  a  favorable  Plan  investment, 
providing  the  Plan  with  a  good  rate  of 
return  under  protective  arrangements, 
and  because  it  continues  to  constitute 
an  advantageous  arrangement  for  the 
Employer,  the  Trustee  and  the  Employer 
desired  that  the  Plan  continue  leasing 
the  Property  to  the  Employer  after 
December  31, 1993.  under  substantially 
the  same  conditions  as  those  of  the  Prior 
Lease.  Accordingly,  the  Trustee  and  the 
Employer  have  agreed  to  a  new  lease 
(the  New  Lease),  effective  January  1, 
1994,  which  provides  for  the  Plan's 
continued  lease  of  the  Property  to  the 
Employer,  and  they  are  requesting  an 
exemption  for  the  New  Lease  under  the 
terms  and  conditions  described  herein. 

4.  The  New  Lease  is  a  triple  net  lease 
for  a  term  of  ten  years  conunencing 
January  1, 1994  and  ending  December 
31,  2003.  The  interests  of  the  Plan  under 
the  New  Lease  for  all  purposes  are 
represented  by  the  Trustee.  The  annual 
rental  under  tne  New  Lease  is  payable 
in  equal  monthly  installments.  Initial 
rental  under  the  New  Lease  is  $6,000 
per  month,  which  is  the  fair  market 
rental  value  of  the  Property  as  of  the 
commencement  of  the  New  Lease,  as 
determined  by  Richard  Kahler  (Kahler). 
■  professional  real  property  appraiser  in 
Rapid  City,  South  Dakota.  The  amount 
of  annual  rental  paid  under  the  New 
Lease  will  be  reevaluated  every  year  by 
the  Trustee,  and  will  be  increased  in 
accordance  with  any  increases  in  the 
Property's  fair  market  rental  value,  as 
determined  by  the  Trustee.  In  no  event 
will  the  annual  rental  be  decreased 
imder  the  New  Lease.  On  the  fifth 
anniversary  of  the  New  Lease,  the 
Trustee  will  provide  for  a  new  appraisal 
of  the  Property  and  Its  fair  market  rental 
value  by  an  independent  professional 
real  estate  appraiser  of  the  Trustee's 
choice.  The  New  Lease  reqtiires  the 
Employer  to  pay  all  repair  and 
maintenance  costs  of  the  Property 
except  with  respect  to  necessary  major 
capital  improvements  to  the  Building, 
its  roof,  or  its  electrical,  heating,  cooling 
or  plumbing  systems  in  excess  of  $5,000 
in  any  calendar  year.  Any  such  excess 
over  S5,000  will  be  the  responsibihty  of 
the  Plan.  The  New  Lease  reqiiires  the 
Employer  to  pay  all  real  estate  taxes  on 
the  Property  and  to  carry  fire,  extended 
coverage,  and  public  liability  insurance 
on  the  Property  in  amounts  acceptable 
to  the  Trustee  with  the  Plan  as  the 
named  insured.  Under  the  New  Lease 


the  Employer  will  indemnify  and  hold 
the  Plan  harmless  from  all  penalties, 
claims  demands,  liabilities,  expenses 
and  losses  of  any  natiire  arising  from  the 
Employer's  use  of  the  Property. 

5.  The  Trustee,  which  represents  the 
PlanTfor  all  purposes  under  the  New 
Lease,  will  monitor  on  behalf  of  the  Plan 
the  Employer's  performance  imder  the 
New  Lease  and  will  represent  the  Plan 
in  the  enforcement  of  its  terms  and 
conditions.  The  Trustee  represents  that 
it  has  reviewed  and  evaluated  the  Plan's 
continued  lease  of  the  Property  to  the 
Employer  under  the  New  Lease  and  has 
determined  that  it  is  in  the  best  interests 
of  the  participants  and  beneficiaries  of 
the  Plan.  Specifically,  the  Trustee  states 
that  the  Employer  has  proven  to  be  a 
successful,  reliable  tenant  of  the 
Property  and  that  the  Property 
constitutes  the  best  and  most  highly 
productive  of  all  Plan  asset  investments. 
TTie  Property  was  appraised  for  its  fair 
market  value  as  of  December  1,  1993  by 
Kahler,  who  represents  that  as  of  that 
date  the  Property  had  a  fair  market 
value  of  $607,500. 

6.  In  summary,  the  applicants 
represent  that  the  subject  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  New  Lease  is  a  triple  net  lease 
requiring  the  Employer  to  pay  costs  of 
repair  and  maintenance  and  all  taxes 
and  insurance  on  the  Property;  (2)  The 
interests  of  the  Plan  under  the  New 
Lease  are  represented  by  the  Trustee,  an 
independent  fiduciary  which  will 
monitor  and  enforce  the  Employer's 
performance  imder  the  New  Lease;  (3) 
The  New  Lease  ensures  that  the  rental 
payments  will  remain  no  less  than  the 
fair  market  rental  value  of  the  Property 
for  the  duration  of  the  New  Lease;  and 
(4)  The  Trustee  has  reviewed  the  Plan's 
continued  lease  of  the  Property  to  the 
Employer  under  the  New  Lease  and  has 
determined  that  it  is  a  highly  desirable 
investment  for  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department  (202) 
219-6881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  bom  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
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of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  vdll  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  appHcation  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  appUcation  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  11th  day  of 
January  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  94-1043  Filed  1-14-94;  8;45  am) 

BILUNQ  CODE  4510-29-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Approval  of  Class  III  Tribal  Gaming 
Ordinances 

AGENCY:  National  Indian  Gaming 
Commission. 


ACTION:  Notice  of  approval  of  class  ID 
gaming  ordinances. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Susan  Carletta  at  (202)  632-7003  ext.  34, 
or  by  facsimile  at  (202)  632-7066  (not 
toll-fi«e  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C  2701  et  seq.,  was  signed  into 
law  on  October  17, 1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  n  and 
class  in  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January  22, 1993)),  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  Investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in  an 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission,  1850  M  St.  NW.,  suite  250, 
Washington,  EX:  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  ni 
gaming  for  the  following  Indian  tribes:     ' 

Ak-Chin  Indian  Community 

Bois  Forte  Band  of  Chippewa  Indians 

Confederated  Tribes  of  the  Chehalis  Indian 

Reservation 
Fond  du  Lac  Band  of  Lake  Superior 

Chippewa  Indians 
Fort  McDowell  Mohave-Apache  Indian 

Commiunity 
Klawock  Cooperative  Association 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians 
Leech  Lake  Band  of  Chippewa  Indians 
Northern  Cheyenne  Tribe 
Oneida  Indian  Nation  of  New  York 
Robinson  Rancheria  of  Porno  Indian 
Saginaw  Chippewa  Indian  Tribe 


Twenty-Nine  Palms  Band  of  Mission  Indians 

Anthony  ].  Hope. 

Chairman. 

[FR  Doc  94-1051  Filed  1-14-94;  8.45  ami 

BILUNO  CODE  7Se6-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunity  In 
Science  and  Engineering;  IMeeting 

In  accordance  with  the  Federal 
Advisorj-  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CEOSE)  (1173). 

Date  and  Time:  January  27, 1994;  8:30 
a.m.-S:30  p.m.  (Open);  January  28. 1994;  8 
a.m.-12  Noon  (Open). 

Place:  Rooms  375  and  380,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

C^ptact  Person:  Wanda  E.  Ward.  Executive 
Secretary.  CEOSE,  National  Science 
Foundation.  4201  Wilson  Boulevard,  room 
815.  Arlington.  VA  22230.  Telephone  (703) 
306-1633. 

Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  plan  broader 
CEOSE  participation  in  the  federal  sector  and 
to  review  issues  about  and  assessments  of 
participation  rates  of  all  segments  of  society 
in  science  and  engiiv»cring. 

Agenda:  January  27:  8:30  a.m.  to  12:15 
p.m..  rm.  375 — Discussion  of  broader  CEOSE 
participation  in  the  federal  sector;  12:15  p.m. 
to  5:30  p.m.,  rm.  380 — Review  of  assessments 
of  participation  rates  of  all  segments  of 
society  is  science  and  engineering;  January 
28:  8  a.m.  to  12  Noon,  rm.  375 — Discussion 
of  issues  about  the  participation  rates  of  all 
segments  of  society  in  science  and 
engineering,  directions. 

Reason  for  Late  Notice:  Delay  due  to 
difficulty  in  identif>ing  desired  presenters 
for  scheduled  meeting  date. 

Dated:  January  14. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-1041  Filed  1-14-94;  8:45  am) 

BILUNQ  CODE  75&S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-^38  and  50-339] 

Virginia  Electric  and  Power  Co.  North 
Anna  Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-4 
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and  NPF-7  issued  to  the  Virginia 

Electric  and  Power  Company  (the 
licensee),  for  operation  of  the  North 
Anna  Power  Station.  Units  1  and  2  (NA- 
1&2)  located  in  Louisa  County,  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
limitations  on  concentrations  of 
radioactive  materia]  released  in  liquid 
effluents  and  the  limitations  on  the  dose 
rate  resulting  from  radioactive  material 
released  in  gaseous  effluents,  and  reflect 

the  relocation  of  the  prior  10  CFR    

20.106  requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  new  10  CFR  part  20.  The  review 
of  an  additional  item,  to  revise  the 
definition  of  "UNRESTRICTED  AREA", 
was  not  completed  and  consequently  is 
not  includP'i  in  the  amendment.  It  will 
be  address*:.  J  by  separate 
correspondence. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
Appendix  I.  concxurent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  revision  does  not 
change  the  actual  release  rates  as 
referenced  in  the  Technical 
Specifications  (TS)  as  a  dose  rate  to  the 
maximally  exposed  number  of  the 
public.  Therefore,  there  will  be  no 
increase  in  the  types  or  amounts  of 
effluents  that  may  be  released  offsite, 
nor  an  increase  in  individual  or 
cumulative  'Occupational  radiation 
exposures.  1  nerefore,  the  Ccnmnission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  changes. 

VVih  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological  impacts 
associated  with  the  proposed  changes. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  changes  to  the  TS.  any 
alternative  to  the  amendments  will  have 
either  no  significantly  different 
environmental  impact  or  greater 
envirormiental  impact.  The  principal 
alternative  vt  ould  be  to  deny  the 
requested  amendments.  This  would  not 


reduce  enviroiunental  impacts  as  a 
result  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  connection  with  the  Final 
Environmental  Statement  related  to  the 
operation  of  NA-1&2.  dated  April  1973. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Virginia  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed 
amendments. 

Based  on  the  above  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  information  with  respect 
to  this  action,  see  the  application  dated 
July  16, 1993,  as  supplemented 
November  15, 1993,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia 
22903-2498. 

Daied  at  Rockville,  Maryland,  this  5th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Comniission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  U-2,  Division  of 
Reactor  Projects — I/U.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  94-1096  Filed  1-14-94;  8:45  am] 
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Entergy  Operaticns,  Inc.;  Notice  of 
Conskleration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

[Docket  Na  50^«58] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  NPF- 
47  issued  to  Entergy  Operations,  inc. 
(the  licensee)  for  operation  of  the  River 
Bend  Station  located  in  St.  Francisville, 
LA. 

The  proposed  amendment  would 
grant  one-time  extensions  for  certain 
technical  specification  (TS) 
surveillances  which  are  currently 
required  to  be  performed  beginning 
February  16, 1994.  The  licensee  is 


requesting  extension  of  the  surveillance 
intervals  because  the  current  operating 
cycle  has  been  extended,  impacting  the 
required  completion  dates  for  these 
surveillances.  Performance  of  these 
surveillances  within  the  required 
intervals  would  require  that  the  plant  be 
placed  in  an  undesirable  operating 
configuration,  or  would  necessitate  a 
plant  shutdown.  The  surveillances  for 
which  extensions  have  been  requested 
will  be  performed  during  the  fifth 
refueling  outage,  scheduled  to  begin  on 
April  16, 1994. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  licensee's 
amendment  request  dated  December  8, 
1993,  contains  a  detailed  list  of  the 
specific  surveillances  for  which  it  is 
requesting  extensions.  For  the  purposes 
of  addressing  the  no  significant  hazards 
consideration  determination,  the  staff 
has  categorized  the  surveillances  by 
groups  in  the  following  discussion.  The 
licensee's  determination  of  no 
significant  hazards  is  summarized 
below: 

1 .  The  proposed  ctiange  would  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  first  group  of  surveillances 
includes  calibration,  logic  system 
functional  testing  (LSFT).  and  response 
time  testing  of  reactor  protection  system 
(RPS),  isolation  actuation  system,  and 
emergency  core  cooling  system  (ECCS) 
instrumentation;  and  calibration  of 
control  rod  block,  remote  shutdown  and 
accident  monitoring,  and  feedwater 
system/main  turbine  trip  system 
instrumentation.  The  Ucensee  identified 
vendor  and  topical  reports  which 
support  longer  surveillance  intervals  for 
certain  instruments  and  elimination  of 
surveillance  tests  bom  TS  for  other 
instruments.  The  licensee  also  stated 
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that  observed  drfrft  characteristics,  as 
well  as  the  presence  of  redundant  and 
diverse  channels  for  most  of  the  affected 
instrumentation,  support  extension  of 
these  surveillance  intervab.  The 
affected  surveillances  are  associated 
with  equipment  that  is  also  subject  to 
channel  checks  and/ or  functional  tests 
which  will  continue  to  be  performed 
during  the  extension  period  and  should 
ensure  that  these  systems  will  perform 
as  designed.  Based  on  the  above,  no 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  would  occur  as  a  result  of 
extending  the  siuveillance  intervals  by 
the  relatively  short  time  periods 
requested. 

The  next  group  of  surveillances 
concern  demonstration  of  autoniatic 
isolation  of  reactor  water  cleanup 
(RWCU)  system  containment  isolation 
valves  on  receipt  of  an  isolation  test 
signal.  Due  to  redundancy  provided  in 
the  design  of  the  penetrations,  periodic^ 
testing  of  the  containment  isolation 
system  performed  during  power 
operation,  and  the  short  period  of  time 
for  which  the  interval  extension  is 
requested,  no  significant  increase  in  the 
probabihty  or  consequences  of  a 
previously  evaluated  accident  would 
occur  as  a  result  of  extending  this 
surveillance  interval. 

The  third  group  of  surveillances 
concern  inspection,  ser\ice  tests,  and 
performance  tests  of  dc  batteries;  and 
load  tests  of  the  battery  chargers.  Due  to 
the  fact  that  the  testing  history  for  the 
batteries  and  chargers  has  been  good, 
the  (nominally)  weekly  pilot  cell  data 
has  indicated  no  degradation,  and  the 
short  period  of  time  the  interval  is  being 
extended,  no  significant  increase  in  the 
probabihty  or  consequences  of  a 
previously  evaluated  accident  would 
occur  as  a  result  of  extending  these 
surveillance  intervals. 

The  fourth  group  of  surveillances 
concern  calibration  of  RPS  electrical 
protection  assembles  (EPAs).  Based  on 
the  inherent  lack  of  drift  of  the  EPAs 
and  the  accuracy  of  the  system  logic,  no 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  would  occur  as  a  result  of 
extending  these  surveillance  intervals. 

The  licensee  also  proposed 
reestablishment  of  the  baseline  for  the 
"N  times  18  months"  cumulative 
surveillance  interval  for  response  time 
testing  by  extending  the  cumulative 
surveillance  interval  to  coincide  with 
the  individual  extensions  discussed 
above.  Extension  of  the  ciunulative 
interval  would  not  be  for  more  than  the 
individual  extensions  requested.  Due  to 
the  fact  that  the  individual  extensions 
have  been  shown  to  present  no 


significant  increase  la  risk  as  discussed 
above,  no  significant  increase  in  the 
probabihty  or  consequences  of  a 
previously  evaluated  accident  would 
occur  as  a  result  of  extending  the 
cumulative  surveillance  interval  for 
response  time  testing. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
previously  evaluated. 

The  extension  of  the  surveillance 
intervals  will  not  resuh  in  any  changes 
in  plant  configuration  or  operation. 
Therefore,  the  extensions  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated  or  analyzed. 

3.  The  proposed  change  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

For  the  reasons  cited  in  Criterion  1 
above,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the 
mM^in  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
witl^in  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  p>eriod  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  IX vision  of  Freed^ 
of  Information  and  Pubhcations 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission,  t 


WashingtotL.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Kegister  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  HiiUips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a-m.  to  4:15  p.m.  Federal 
woricdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17, 1994,  the  hcensee 
may  file  a  request  for  a  hearing  with 
resf>ect  to  issuance  of  the  amendment  to 
the  subject  faciUty  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  Intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department. 
Louisiana  State  University,  Baton 
Rouge,  Louisiana  70803.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  ]}etition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identiiy  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
^\ny  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  hi  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  ihese 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention:  fh^ 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzaime  C.  Black,  Director, 
f^roject  Directorate  rV-2,  Division  of 
Reactor  Projects  ffl/IV/V,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Mark  J.  Wetterhahn. 
Esq..  Winston  &  Strawn.  1400  L  Street. 
NW..  Washington.  DC  20005.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitioners  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  8, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rocl^ille,  Maryland,  this  13th  day 
of  January  1994. \^ 


For  the  Nuclear  Regulatory  Commission. 
Robert  G.  Schaaf, 

Acting  Project  Manager,  Project  Directorate 
rV-2.  Division  of  Reactor  Projects  III/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-1215  Filed  1-14-94;  8:45  am] 
BiLUNO  CODE  7SS0-01-M 

[Docket  No.  5<M43] 

North  Atlantic  Energy  Service  Corp.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
86.  issued  to  North  Atlantic  Energy 
Service  Corporation  (the  licensee),  for 
operation  of  the  Seabrook  Station.  Unit 
No.  1.  located  in  Rockingham  County, 
New  Hampshire. 

The  proposed  amendment  would 
change  the  Seabrook  Station,  Unit  1 
(Seabrook)  Technical  Specifications 
(TS)  to  permit  operation  of  the  Seabrook 
core  with  an  expanded  axial  flux 
difference  (AFD)  band  from  that 
currently  permitted.  Operation  with  the 
expanded  AFD  band  is  supported  by 
continuous  monitoring  of  core  power 
distribution  using  the  fixed  incore 
detector  system.  Other  TS  changes  allow 
for  fuel  design  enhancements.  The 
changes  to  the  TS  include  modification 
to  a  number  of  safety  analysis  input 
parameters  and  assumptions  as  follows: 

•  Incorporation  of  Westinghouse  WRB-1 
departure  from  nucleate  boiling  correlation 
and  revised  thermal  design  procedure. 

•  Increased  core  power  distribution 
peaking  factors. 

•  Allowance  for  positive  moderator 
temperature  coefficient. 

•  Allowance  for  thimble  plug  deletion. 

•  Allowance  for  increased  steam  generator 
tube  plugging  limit. 

•  Allowance  for  new  fuel  design  features. 

•  Modification  of  analytical  assumptions 
related  to  certain  surveillance  parameters. 

•  Expansion  of  AFD  band  Limiting 
Condition  for  Operation. 

The  proposed  amendment  would 
affect  TS  Sections  3.1.1.3,  3.1.3.4,  3.2.1. 
3.2.2,  3.2.3,  3.2.4.  3.2.5,  3.3.3.2,  4.2.1. 
4.2.2.  4.2.5.  4.5.2.  5.3.  and  6.8.1,  Figure 
2.1-1,  and  Tables  2.2-1,  3.3-4,  and  4.3- 
1. 

Before  issuance  of  the  proposed 
licensee  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  17,  1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
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the  subject  facility  operating  license  and 
ciny  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
v,ishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wTitten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Exeter 
Public  Library,  47  Front  Street,  Exeter, 
New  Hampshire  03833.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tiie 
following  factors:  (1)  TTie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interrvene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 


the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contenticm  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  j)etitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  p>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-€700). 
The  Western  Union  operator  should  be 
given  Datagram  Icfentification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  John  F.  Stolz: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Thomas  Dignan,  Esquire,  Ropes 
&  Gray,  One  International  Place,  Boston 
Massachusetts  02110-2624.  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
CommissiafQ,  the  presiding  officer  or  the 
presiding  Atranic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
tlie  Commission's  staff  may  issue  the 
amendraent  after  it  completes  its 
technical  review  and  pritw  to  the 
completion  of  any  required  hearing  if  it 
pubhshes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  23. 1993. 
which  is  available  for  public  inspection 
at  the  Conunission's  PubUc  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  room 
located  at  Exeter  Public  Library,  47 
Front  Street,  Exeter,  New  Hampshire 
03833. 

Dated  at  Rockville,  Mar>land.  this  10th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 
Acting  Director.  Project  Directorate  1-4, 
Division  of  Reactor  Projects — I/II.  Office  of 
Nu  clear  Reactor  Regula  tion. 
[PR  Doc  94-10gr9  Filed  1-14-94;  8;45  am] 
BILUNG  COOE  7Sa»-01-M 


License  Termination  for  the  Old  Vic, 
inc.,  Site  In  Cleveland,  OH 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  license  termination. 

This  notice  is  to  inform  the  public 
that  the  United  States  Nuclear 
Regulatory  Commission  (the 
Commission)  is  terminating  Byproduct 
Material  License  Number  31-26394-01 
issued  to  Old  Vic,  Inc.  (formerly 
Victoreen  Incorporated)  in  Cleveland, 
Ohio.  Victoreen  Incorporated 
(Victoreen)  used  radioactive  materials, 
at  its  Woodland  Avenue  facility,  for 
conducting  research,  instrument 
calibration,  and  manufacturing  of 
electronic  components,  from  1965  until 
1987.  Victoreen  began  decommissioning 
the  facility  in  October  1988.  To  clarify 
ownership  of  the  facility  and  the 
responsibility  for  decommissioning,  on 
March  30, 1992,  the  Commission  issued 
a  license  to  Old  Vic,  Inc.,  and 
terminated  Victoreen's  license.  The  Old 
Vic,  Inc.,  site  on  Woodland  Avenue  is 
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listed  on  the  Conunission's  Site 
Deconunissioning  Management  Plan.  In 
November  1993.  Old  Vic.  Inc.. 
completed  the  decommissioning.  Based 
on  the  remedial  actions  taken  by  the 
Ucensee.  the  Commission's  staffs 
review  of  the  licensee's  tennination 
surveys,  and  the  results  of  the 
Commission's  confirmatory  surveys,  the 
Commission  concludes  that 
decommissioning  activities  are 
complete  and  the  site  is  suitable  for 
unrestricted  use. 

This  termination  will  be  reopened 
only  if  additional  contamination,  or 
noncompliance  with  the 
decommissioning  plan,  is  found 
indicating  a  significant  threat  to  public 
health  and  safety.  Noncompfiance 
would  occur  if  the  licensee  had  not 
complied  with  an  approved 
decommissioning  plan  or  had  provided 
false  information. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  January  1994. 
John  H.  Austin, 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  94-1097  Filed  1-14-94;  8:45  ami 
BtLUNQ  CODE  7S«0-»I-M 


pocket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Considefation  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Oetemilnation, 
and  Opportunity  for  a  Hoartng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  DPR- 
59  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  Ucensee)  for 
operation  of  the  )ames  A.  FitzPatrick 
Nuclear  Power  Plant  located  in  Oswego 
County,  New  York. 

The  proposed  amendment  would  add 
Limiting  Conditions  for  Operation 
(LCO)  and  Surveillance  Requirements  to 
Tables  3.12.1.  "Water  Spray/Sprinkler 
Protected  Areas",  and  4.12.1.  "Water 
Spray/Sprinkler  System  Tests"  and 
clarify  the  associated  Bases  to  reflect  the 
installation  of  a  new  full  area  fire 
suppression  system  in  the  east  and  west 
cable  tunnels.  This  new  full  area  fire 
suppression  system  was  installed 
because  the  previous  sprinkler  system 
did  not  provide  coverage  to  some  cable 
trays  and  the  sprinkler  head  orientation 
did  not  provide  full  coverage  of  the 
cable  trays  where  it  was  installed.  The 


proposed  amendment  would  also 
correct  other  portions  of  Tables  3.12.1 
and  4.12.1  for  consistency  with  changes 
made  to  reflect  the  east  and  west  cable 
tuiuiel  modification. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Conunission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  Involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  revise  the  Technical 
Specifications  to  incorporate  a  modification 
to  the  James  A.  FitzPatrick  Fire  Protection 
System  and  to  make  existing  Technical 
Specifications  consistent  with  the 
sjjecifications  proposed  for  the  modification. 
The  modification  will  improve  the  ability  of 
the  plant's  fire  protection  system  to  detect 
and  suppress  fires.  The  modified  system  has 
been  designed,  analyzed  and  constructed  in 
accordance  with  fire  protection  system 
requirements.  These  changes  to  the  Technical 
Specifications  assure  that  the  modified 
system  is  operable  by  periodic  surveillance 
and  that  required  actions  are  taken  if  it  is  not 
available.  The  surveillance  requirements 
meet  or  exceed  past  requirements, 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  only  potential  for  a  new  or  different 
type  of  accident  arises  from  different  failure 
mechanisms  of  the  system.  An  analysis  of 
fiooding  has  demonstrated  that  there  are  no 
associated  failures  of  shutdown  equipment. 
The  new  system  has  been  designed  and 
constructed  so  that  there  is  no  damage  to 
safety  related  equipment  due  to  missiles  or 
water  spray.  The  modification  to  the  first 
protection  system  provides  additional 
protection  for  possible  fires  in  the  east  and 
west  cable  tunnels  through  increased  spray 
coverage.  There  are  no  changes  to  plant 
operations  or  operating  procedures  other 


than  Surveillance  Requirements.  The 
Surveillance  Requirements  are  consistent 
with  past  plant  practices  and  industry  codes 
and  standards. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  piping  has  been  designed  and 
constructed  to  prevent  damage  to  safety 
related  equipment  due  to  missiles  or  water 
spray  during  a  seismic  event.  The 
modification  Improves  the  plant's  capability 
to  detect  and  suppress  fires.  The  potential  for 
flooding  or  wafer  damage  has  been  evaluated 
and  does  not  result  In  failure  of  shutdown 
equipment.  The  LCO  and  Surveillance 
Requirements  meet  or  exceed  past  practice. 
This  change  results  in  no  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubfic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wrill  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubhsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
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received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NVV., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  17, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commissioa's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Penfield  Library.  State  University 
College  of  New  York,  Oswego,  NY 
13126.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  hy  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  s{}ecific  statement  of ' 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  9pportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Robert  A.  Capra: 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  Charles  M.  Pratt,  Power 
Authority  of  the  State  of  New  York. 
1633  Broadway,  New  York,  NY  10019, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests^/- 
for  hearing  will  not  be  entertained        C 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
SUwt,  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Penfield  Library,  State 
University'  College  of  New  York, 
Oswego,  NY  13126. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Brian  C.  McCabe, 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-1098  Filed  1-14-94:  8:45  am) 
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ACTION:  Notice  of  nraetings. 


SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  notice 
is  hereby  given  that  the  thirty-first 
meeting  of  the  Federal  Salary  Coxmcil 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting  the 
Council  will  continue  discussing  issues 
relating  to  locality-based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  fFEPCA).  The  meetings  are  open  to 
the  public. 

dates:  February  23. 1994.  at  10  a.m. 
ADDRESSES;  Office  of  Personnel 
Management.  1900  E  Street,  NW.,  room 
7B09,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  OTkmnell,  Chief.  Salary  Systems 
Division,  Office  of  Personnel 
Management.  1900  E  Street.  NW.,  room 
6H31,  Washington.  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President's  pay  agent. 
Lorraiiw  A.  Green, 
Deputy  Director. 

(FR  Doc.  94-999  Filed  1-14-94;  8:45  am] 
siujNGcooe  oas-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Qearance  Officer— John  J.  Lane. 
(202)  942-d800. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange  Conunissioa. 
Office  of  Pilings.  Information  and  Consumer 
Services,  Washington.  DC  20549. 

Proposed  Role:  Rule  18f-3,  File  No.  270- 
385. 

PropoMd  AmcDdnMniK  Form  Nf-i  A,  File 
No.  270-21,  Form  N-14.  File  No.  270-297, 
Rule  34b-l,  File  No.  270-305. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501,  et  seq).  the  SecuriUes 
and  Exchange  Commission  (the 
"Commission")  has  submitted  for  OMB 
approval,  proposal  of  Rule  181-3  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C  80a)  (the  "Investment 
Company  Act"),  Forms  N-IA  and  N-14 
under  the  Investment  Company  Act  and 
the  SeciiriUes  Act  of  1933  (15  U.S.C 
77a,  et  seq.)  (the  "Securities  Act"),  and 
proposed  amendments  to  rule  34b-l 
imder  the  Investment  Company  Act. 

Proposed  rule  18f-3  wowd  permit 
any  registered  open-end  management 
investment  company  that  satisfies  its 
conditions  to  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities  but  having 


different  arrangements  for  shareholder 
services,  distribution,  or  both.  Proposed 
rule  18f-3  would  require  that  a  multiple 
class  fund  adopt  a  written  plan  setting 
forth  the  different  class  arrangements. 
The  Commission  estimates  that 
approximately  675  registered  open-end, 
management  investment  companies 
would  use  proposed  rule  18f-3  and  that 
the  annual  reporting  buj^en  would  be 
approximately  one  hour  per  respondent, 
for  a  total  of  about  675  burden  hours. 

The  Commission  also  is  proposing 
amendments  to  Forms  N-IA  and.  N-14 
and  rule  34b-l  that  would  require 
certain  disclosure  by  multiple  class 
funds  and  feeder  funds  in  master-feeder 
structures  about  the  classes  or  feeders 
not  offered  in  the  prospectus,  or  sales 
literature.  Form  N— lA  is  the  registration 
statement  used  by  open-end 
management  investment  companies 
other  than  small  business  investment 
companies  and  insurance  company 
separate  accoimts.  The  average 
additional  burden  imposed  by  the 
proposed  amendments  to  Form  N-IA  is 
estimated  to  be  .4  hours  per  registrant 
for  a  total  of  about  1,080  additional 
burden  hours.  Thiis.  the  total  annual 
burden  for  Form  N-IA  per  registrant 
would  become  1059.96  hours  per 
registrant  and  the  total  for  all  registrants 
would  be  2,861,892  hours. 

Form  N-14  is  the  registration 
statement  used  by  investment 
companies  to  register  under  the 
Securities  Act  securities  to  be  issued  in 
mergers  and  other  forms  of  business 
combination.  By  cross-referencing  a 
number  of  items  in  Form  N-IA,  Form 
N-14  requires  disclosure  of  some  of  the 
same  information  regarding  the 
management  inve.stment  companies 
involved  in  the  transaction. 
Approximately  95  registrants  filed  Form 
N-14  in  1992,  with  an  estimated 
compliance  time  of  2.500  hours  per 
registrant.  The  maximiun  additional 
biurden  imposed  by  the  amendments  is 
estimated  to  be  .3  hours  per  registrant 
for  a  total  additional  bxxrden  of  28.5 
additional  hours  for  all  registrants.  The 
total  annual  burden  for  Form  N-14 
would  be  2,500.3  hours  per  registrant 
and  237,528.5  hours  for  all  registrants. 

Rule  34b-l  governs  the  use  of 
performance  information  in  investment 
company  sales  literature.  In  1992, 
approximately  287  respondents  used 
performance  data  in  their  sales  literature 
and  rule  34b-l  imposed  a  total  annual 
burden  of  3,444  hours  on  those 
respondents.  The  proposed  amendment 
to  rule  34b-l  would  impose  an  average 
additional  burden  of  .3  hours  per 
response  on  those  287  respondents, 
each  of  which  makes  approximately  five 
responses  per  year,  for  a  total  additional 


annual  burden  of  430.5  hours.  Thus,  the 
total  annual  burden  imposed  by  rule 
34b-l  would  become  3,874.5  hours. 

In  total,  proposed  rule  18{-3,  and  the 
proposed  amendments  to  Forms  N-IA 
and  N-14  would  impose  an  additional 
total  burden  on  all  respondents  of  2.214 
hours.  The  estimated  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act,  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  study  of  the  costs 
of  Commission  rules  and  forms. 

Direct  general  comments  to  Gery 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  John  J.  Lane, 
Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,,  Washington,  DC  20549  and 
Gary  Waxman,  Clearance  Officer,  Office 
of  Management  and  Budget. 

(Project  numbers  3235-0307,  3235-0336, 
and  3235-0346),  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  January  5. 1994. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
IFR  Doc.  94-1067  FUed  1-14-94;  8:45  am] 

BtLUNQ  COOE  M10-01-II 


[Release  No.  34-33448;  File  No.  SR-Amex- 
92-10] 

Self-Regutatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Charige 
Relating  to  Various  Rule  Revisions 

January  10, 1994. 

I.  Introduction 

On  February  28. 1992,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"  or  "Exchange  Act")  i  and 
Rule  19b— 4  thereunder.z  a  proposal  to 
amend  various  exchange  rules.  On  May 
4, 1992,  the  Amex  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposal.3  On  June  2. 1992,  the  Amex 


<  15  U.S.C  78s(b)(l)  (1088). 

» 17  CFR  240.19b-«  (1991). 

>  The  Amex  sutnnined  a  letter  to  the  CommiMion 
adding  proposed  Cotnm«ntary  .03(i)  to  Rule  111, 
RsstrictioDS  oo  Registered  Traders,  (o  stale  that 
members  who  ate  not  regular  members  (ae  defined 
In  Article  IV  of  the  Amex  Constitution)  may  enter 
orders  in  accordance  with  Commentary  .03.  as 
described  below,  only  In  securitiee  which  members 
of  their  class  are  otbenrise  entitled  to  trMie  whlla 
on  the  Floor  of  the  Exchange.  Amendmaol  N<k  1 
also  would  amend  Rule  950(cl,  Floor  Rules 
Applicable  to  Options,  to  provide  that  Rule  111  and 
certain  of  its  commentariei  shall  apply  to  optioits 
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submitted  to  the  Commission 
Amendment  No.  2  to  the  proposal.*  On 
June  25, 1993,  the  Amex  submitted  to 
the  Commission  Amendment  No.  3  to 
the  proposal. s 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  July  9,  1993.6  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  changes. 

II.  Discussion  and  Findings 

The  Exchange.conducted  a  review  of 
its  rules  and  determined  that  certain 
revisions  were  necessary  to  conform  the 
Amex  rules  to  recent  changes  to 
comparable  NYSE  rules  or  to  update 
certain  rules  which  contain  provisions 
which  are  no  longer  applicable  or  which 
fail  to  address  current  concerns. ^ 

The  Commission  has  carefully 
reviewed  the  Amex's  proposed  rule 
changes  and  concludes  that  the 
proposed  changes  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
sections  6(b)(5),  6(b)(8),  11(b),  and 
llA(a)(l)  of  the  Act.8  The  Commission 
supports  the  Amex's  efforts  to  continue 
to  review  the  form  and  substance  of 
market  trading  regulation  in  response  to 
changes  in  market  structure.  The 
Commission  believes  that  it  is  important 
to  market  quality  that  the  Exchange 


transactions.  See  letter  from  Ceraldine  Brindisi. 
Corporate  Secretary,  Amex,  to  Mary  Revel),  Branch 
Chief,  Exchange  Branch.  Division  of  Market 
Regulation,  Commission,  dated  May  1, 1992. 

•The  Amex  submitted  a  letter  to  the  Commission 
requesting  that  its  proposed  amendment  to  Rule 
170.  Commentary  .02,  which  would  permit 
specialists  to  liquidate  positions  in  specialty  stocks 
on  zero  destabilizing  ticks  without  Floor  Official 
approval,  be  withdrawn  from  the  instant  proposed 
rule  change.  See  letter  from  Claudia  Crowley, 
S|}ecial  Counsel,  Legal  and  Regulatory  Policy 
Division.  Amex,  to  Mary  Revell.  Branch  Chief, 
Exchange  Branch,  Division  of  Market  Regulation. 
Commission,  dated  May  29,  1992.  Proposed  Rule 
170  was  refiled  in  File  No.  SR-Amex-92-26. 

»  Amendment  No.  3  proposes  additional  changes 
to  Rules  7. 108(c).  115  and  131(h).  The  proposed 
changes  include:  minor  revisions  to  Rule  7. 
Commentary  .01,  in  order  to  conform  the  reprint  of 
Exchange  Act  Rule  lOa-1  contained  in  the  rule  to 
its  actual  text;  changes  to  Amex  Rule  108(c),  to 
include  a  citation  to  Section  11(a)  of  the  Exchange 
Act;  minor  revisions  to  Rule  115,  Commentary  .02, 
to  conform  the  reprint  of  Exchange  Act  Rule 
llAcl-1  to  its  actual  text;  minor  clarifying  language 
changes  to  Amex  Rule  131(h).  See  letter  from 
Ceraldine  Brindisi,  Corporate  Secretary,  Amex.  to 
Diana  Luka-Hopson,  Branch  Chief.  Exchange 
Branch,  Division  of  Market  Regulation, 
Commission,  dated  June  24, 1993. 

■See  Securities  Exchange  Act  Release  No.  32572 
(July  1. 1993),  58  FR  37041  (July  9. 1993). 

'The  lilxchange  proposed  various  revisions  to 
Rules  2,  6.  7.  22,  103,  108.  110.  111.  115.  124.  126, 
131,  134,  135,  154,  155.  156.  178,  179.  419.  420, 
SSO.  560,  950  and  959. 

•  15  U.S.C  78f(b)(5),  78f(b)(8),  78k(b),  and  78k- 
1(a)(1)  (1988). 


have  a  regulatory  program  that  is 
tailored  to  the  current  market  structure. 
The  Commission  believes  that  the 
proposed  rule  changes  will  be  helpful  in 
updating  the  Amex  market  structure  and 
trading  rules  and  will  further  the 
purposes  of  the  Act.o  The  Commission's 
detailed  discussion  regarding  the 
significant  changes  proposed  by  the 
Amex  follows. 

The  Amex  proposes  to  amend  several 
rules  so  that  (hey  correctly  identify 
exchange  procedures  or  facilities.  The 
Commission  believes  that  these  rule 
changes  are  appropriate  and  logical 
revisions  to  the  Amex  Rules.'o 


•The  texts  of  the  actual  Exchange  rules  to  be 
amended  and  complete  descriptions  of  the 
proposed  amendments  are  set  forth  in  the 
Exchange's  original  filing  and  in  Amendments  No. 
1,  2  and  3  thereto,  all  of  which  are  available  for 
inspection  at  the  Commission  and  at  the  principal 
office  of  the  NYSE. 

>oThe  Exchange  proposes  the  following  such 
changes: 

Rule  2 — Visitors:  Currently,  this  rule  refers  to  the 
admission  of  visitors  to  the  "Gallery"  and  the 
"Trading  Floor."  The  Commission  agrees  that  since 
the  "Gallery"  has  been  non-existent  for  many  years, 
reference  to  it  should  be  deleted. 

Rules  6  and  550 — Execution  of  Bonds  on 
Exchange  and  Secondary  Distributions:  Currently, 
these  rules  refer  to  the  "Rulings  and  Inquiries 
Department"  as  the  department  at  the  Amex  to  be 
contacted  relative  to  those  rules.  Such  department 
no  longer  exists  ("Rulings"  and  "Inquiries"  are 
separate  departments).  The  Commission  therefore 
agrees  that  the  reference  should  be  changed  to  the 
"Rulings  Department." 

Rule  7 — Short  Sales:  Commentary  .01  is  a  reprint 
of  Exchange  Act  Rule  lOa-l.  The  Exchange  states 
that  the  reprint  is  an  outdated  version  of  the 
Commission  rule  and  should  be  revised. 
Amendment  No.  3  proposed  minor  language 
changes  to  conform  the  reprint  of  Exchange  Act 
Rule  lOa-1,  which  is  contained  in  Commentary  .01 
of  the  rule,  to  its  official  format.  The  Commission 
believes  that  the  proposed  amendment  makes 
appropriate  conforming  changes  and  should 
therefore  be  approved. 

Rule  22— Authority  of  Floor  Officials:  This  rule 
contains  a  cross  reference  which  lists  seventeen 
rules  upon  which  Floor  Officials  may  rule. 
Currently,  however,  there  are  at  least  three  other 
rules  relating  to  the  duties  and  powers  of  floor 
officials  which  are  not  included  in  the  list,  and  with 
future  rule  revisions,  additional  rules  will  provide 
for  Floor  Official  involvement.  Rather  than  attempt 
to  provide  an  all-inclusive  list,  the  Amex  proposes 
that  the  cross  reference  in  Rule  22  be  deleted.  The 
CoiTunission  believes  that  the  proposed  changes  are 
appropriate  and  should  therefore  be  approved. 

Rule  134 — Cash  and  Seller's  Option  Transactions: 
This  rule  requires  Floor  Official  oversight  for  two 
transactions  that  are  not  "regular  way" — "cash"  and 
"seller's  option"  transactions.  Although  "next  day" 
transactions  are  also  not  "regular  way"  transactions, 
they  are  not  included  in  the  rule.  The  Exchange 
states  that  this  appears  to  have  been  an  oversight 
at  the  time  Rule  124  was  revised  to  permit  "any 
additional  settlement  periods  as  the  Exchange  may 
from  time  to  time  determine."  Therefore,  the 
Commission  agrees  that  "next  day"  transactions 
should  be  referred  to  in  Rule  134. 

Rule  178 — Responsibility  of  Specialist:  This  rule 
establishes  the  liability  for  losses  in  those  situations 
where  a  member  firm  has  not  received  a  report  from 
the  specialist  on  an  order  that  was  executed  or 
should  have  been  executed.  The  Exchange  stales 


The  Amex  proposes  to  amend  other 
rules  so  that  such  rules  either  conform 
to  similar  NYSE  Rules,  are  made  clear, 
or  are  responsive  to  current  market 
conditions.  The  Commission  believes 
that  these  rule  changes  are  also 
appropriate  and  logical  revisions  to 
Amex  Rules.  These  rule  changes  are 
discussed  below. 

Rule  103(a)— Dealings  When  Option 
Granted  or  Held:  Rule  103(a)  prohibits 
a  member,  while  on  the  floor,  from 
buying  or  selling  any  stock  if  the 
member  or  his  firm  holds  or  has  granted 
an  option  to  buy  or  sell  the  stock.  This 
rule  was  adopted  prior  to  1961.  In 
December  1985,  Exchange  Act  Rule  175 
was  revised  to  permit  a  stock  specialist 
to  hedge  his  stock  position  with 
options.il  The  Exchange  asserts  that 
Rule  103(a)  should,  therefore,  similarly 
be  revised  to  permit  a  stock  specialist  to 
engage  in  listed  options  transactions  to 
hedge  his  stock  position. 

The  Commission  believes  that  this 
rule  change  is  appropriate  in  order  to 
ensure  uniformity  among  Amex  Rules 
and  in  order  to  conform  Amex  Rules  to 
Exchange  Act  Rule  175.  This  change 
will  serve  to  facilitate  transactions 
pursuant  to  section  6(b)(5)  of  the  Act. 12 

Rule  103(c) — Discretionary 
Transactions:  This  rule  provision 
prohibits  the  regular  or  options 
principal  member,  while  on  the  floor, 
from  executing  or  causing  to  be 
executed  on  the  Exchange ' »  any 
transaction  for  the  purchase  or  sale  of 
any  security  with  respect  to  which 
transaction  such  member  is  vested  with 
discretion  as  to  the  choice  of  a  security 


that  time-frames  cited  in  the  current  rule  are  no 
longer  appropriate  in  view  of  the  time  limits  set 
forth  in  Rule  719  regarding  "Next  Day  Comparison 
of  Exchange  Transactions."  The  Commission  agrees 
that  Rule  17S  should  therefore  be  revised  to 
conform  its  time  limits  to  Rule  719. 

Rule  179— Orders  in  Rights:  Because  this  rule 
also  applies  to  %varranls,  the  title  of  this  rule  should 
be  redesignated  as  "Orders  in  Rights  and  Warrants." 
The  Commission  agrees  that  this  change  is 
appropriate. 

Rules  419  and  420— Statements  of  Accounts  and 
Mailing  Statements:  Commentaries  to  both  rules 
refer  to  "Membership  Compliance  DivisiorL"  The 
Exchange  states  that  the  correct  title  of  that  division 
IS  "Compliance  and  Surveillance  Division"  and  the 
commentaries  to  both  rules  should  be  revised  to 
reflect  that  title.  The  Conrunission  agrees  that  these 
changes  are  appropriate. 

Rule  560  (i>— Special  Offerings  and  Special  Bids: 
Paragraph  (i)  incorporates  the  provisions  of  former 
Article  VI,  which  governed  floor  brokerage 
conunissiont.  into  Rule  560.  The  Exchange  states 
that  Paragraph  (i),  however,  should  be  deleted  since 
Article  VI,  to  which  it  relates,  was  rescinded  in 
1976.  The  Commission  agrees  that  this  change  is 
appropriate. 

>  >  See  Securities  Exchange  Act  Release  No.  22670 
(November  27,  1985).  50  FR  49808  (December  4. 
1985)  (File  No.  SR-Amex-85-18). 

II 15  U.S.C.  78f(b)(5)  (1988). 

>  3  This  includes  by  means  of  the  issuance  or 
acceptance  of  a  commitment  or  obligation  to  trade. 


2638 


Federal  Register  /  Vol.  59,  No.  11  /  Tuesday,  January  18.  1994  /  Notices 


to  be  bought  or  sold,  the  total  amount 
of  any  security  to  be  bought  or  sold,  or 
whether  any  such  transaction  shall  be 
one  of  purchase  or  sale.  The  prohibition 
applies  except  when  the  member  is 
executing  a  transaction  for  a  bona  fide 
cash  investment  account  or  for  the 
acccimt  of  a  person  who  due  to  illness, 
absence,  etc.,  is  unable  to  effect 
transactions  for  his  own  account.  It  is 
proposed  that  the  exceptions  be  deleted 
since  they  are  not  appropriate  in  today's 
market.  The  NYSE  has  adopted  a  similar 
revision  to  a  comparable  rule.** 

The  Commission  agrees  that  the 
proposed  amendment  to  Rule  103(c)  is 
substantially  similar  to  recent  revisions 
to  NYSE  Rule  95  and  therefore  should 
be  approved.  In  the  Commission's  order 
approving  the  NYSE's  amendments  to 
Rule  95,  we  stated  that  the  deletion  of 
the  exceptions  would  strengthen  the 
rule  by  further  limiting  the  authority  of 
members  to  execute  discretionary 
orders. IS  This  change  will  help  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  in  accordance  with 
section  6(b)(5)  of  the  Act.»» 

Rule  108 — Priority  and  Parity  at 
Openings:  Paragraph  (c)  discusses  parity 
at  openings  of  limit  orders  in  the  crowd 
with  orders  on  the  specialist's  book.  The 
Exchange  states  that  because  Exchange 
Act  Rule  llal-1  impacts  on  the  types  of 
orders  which  may  be  on  parity.  Rule 
108(c)  should  include  a  reference  to  it.^' 

The  Commission  agrees  that  it  is 
appropriate  for  Rule  108  to  include  a 
reference  to  Exchange  Act  Rule  llal-1 
since  it  specifically  deals  with 
transactions  yielding  priority,  parity, 
and  precedence.  This  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade  pursuant  to  section 
6(b)(5)  of  the  Act  i*  as  it  will  serve  to 
clariKf  Rule  108. 

Rules  110  and  111 — Registered 
Traders  and  Restrictions  on  Registered 
Traders:  These  rules,  which  provide  that 
only  members  registered  as  traders  may 
trade  for  their  own  accounts  while  on 
the  Trading  Floor,  were  adopted  in  1964 
to  restrict  on- floor  transactitnis  by  Door 
members,  who,  it  was  beheved,  had 
trading  advantages  due  to  their  presence 
on  the  trading  floor  when  market  news 
unfolded,  and  due  to  their  ability  to 
quickly  react  to  such  information.  The 
Exchange  believes  that  since  current 
communications  technology  makes 


>«Thfl  Amex  states  that  the  proposed  apien<hnenl 
ii  based  oo  NYSE  Rule  95. 

»  See  Securities  Exchange  Act  Release  No.  29318 
Qune  17.  1991).  56  FR  28937  (Juae  25. 1991). 

"See  supra  footnote  12. 

>'  AiDendinent  ^4o.  3  hulber  amends  Ruia  10a(c) 
to  include  a  citation  to  Section  11a  of  the  E-xchange 
Act 

"See  supra  footnote  12. 


information  readily  available  to  oflfloor 
market  participants,  there  is  no  reason 
to  continue  to  so  restrict  members'  on- 
Qoor  orders.  >• 

The  Amex  propose  to  rescind  the 
current  Rule  111,  Commentary  .03  and 
adopt  a  new  Commentary  .03  (a) 
through  (d).2o  Such  new  commentary 
will  permit  members,  while  on  the 
trading  floor,  to  enter  orders  for  their 
own  accounts  provided  that  such  orders 
are  entered  through  an  on-floor 
communications  facility  and  sent  to  an 
ofT-floor  clearing  firm's  order  room 
where  a  time-stamped  record  of  the 
order  is  maintained  before  the  order  is 
retransmitted  to  the  trading  floor. 

Proposed  Commentary  .03(a] 
generally  provides  that  a  member  using 
a  communication  facility  on  the  floor  of 
the  Exchange  to  enter  an  order  for  his 
own  ac(X)unt  shall  be  deemed  to  be 
initiating  an  off-floor  order  if  such  order 
is  routed  through  a  clearing  firm's  order 
room,  where  a  time-stamped  record  of 
the  order  is  maintained,  before  such 
order  is  re-transmitted  to  the  floor  for 
execution. 

Proposed  Commentary  .03(b) 
generally  provides  that  any  order 
entered  by  a  member  for  any  account  in 
which  it  (or  its  officer,  allied  member  or 
employee)  is  directly  or  indirectly 
interested,  or  for  any  discretionary 
account  serviced  by  the  member 
organization,  following  a  conversation 
with  the  member  or  employee  in  that 
organizaticm  who  is  on  the  floor,  shall 
be  deemed  to  be  an  off-floor  order, 
provided  that  such  order  is  transmitted 
to  the  floor  through  an  order  room  or 
other  faciUty  regidarly  used  for  the 
transmission  of  public  orders  to  the 
floor;  where  a  time-stamped  record  of 
the  order  is  maintained;  or  an  exception 
is  available  in  Rule  111  (f),  (g),  or  (h). 

The  Commission  believes  that 
proposed  Conunentary  .03  (a)  and  (b)  to 


'•The  Amex  proposea  to  both  add  and  delete 
language  from  Commentary  .02  to  Rule  til.  Amex 
Rule  111,  Commentary  .02  says  that  the  Rule  111 
provisions  do  not  apply  to  transactions  initiated  by 
registered  traders  for  an  account  in  which  they  have 
an  interest,  "unless  such  Inrisactions,  ahhough 
originated  off  the  floor,  are  deemed  oir-floor 
transactions  under  the  provisions  of  these  Rules." 
The  Exchange  proposes  to  delete  the 
aforementioned  quoted  text  trom  Commentary  .02. 
The  Exchange  propoees  to  add  the  following  to  Rule 
111,  Commentary  .02:  "However,  an  off-floor  order 
for  an  account  in  which  a  member  baa  an  interest 
is  to  be  treated  as  an  on- Door  order  if  it  is  executed 
by  the  member  who  initiated  it."  The  Commis&ion 
believes  that  the  changes  to  Conunentary  .02  to  Rule 
111  ate  appropriate  clarifying  changes  to  the  Rule, 
and  that  these  changes  will  not  Impose  any  burden 
on  competition  oot  necessary  or  appropriate  in 
furtherance  of  the  Act.  in  accordance  with  section 
6(b)(8)  of  the  Act. 

uTbe  Amex  propoeed  new  Commentary  J03 
Sections  (a)  through  (c)  io  ti>e  ohgii^  proposal  and 
added  Section  (d)  in  a  May  4,  1993.  antendment  to 
the  proposal. 


Rule  111  (Restrictions  on  Registered 
Traders)  are  substantially  similar  to 
those  made  to  NYSE  Rtile  112.10 
(Orders  Initiated  "Off  the  Flocw")  and 
those  made  to  NYSE  Rule  112.20  ("On 
the  Floor"  and  "Off  the  Floor"); 
therefore  the  rationale  for  approval  of 
both  sets  of  rules  is  substantiany  the 
same.  The  Commission  finds  that  the 
rules  dealing  wilh  on-floor  orders 
provide  a  practical  means  for  a  member 
on  the  floor  to  enter  an  order  for  his 
own  account  without  having  to 
physically  leave  the  floor,  as  is  currently 
necessary.  The  Commission  further 
finds  that  the  amendments  to  Rule  111, 
Commentary  .03  (a)  and  (b)  more 
accurately  reflect  the  status  of  on  and 
off-floor  orders.  The  Commission 
believes  that  the  requirement  of  routing 
on-floor  orders  upstairs  and  then  back 
down  to  the  floor  will  continue  to 
prevent  any  undue  advantage  of  floor 
immediacy  from  accruing  to  orders 
designated  as  off-floor.^' 

Proposed  Commentary  .03(c) 
generally  pro\'ides  that  no  member  shall 
execute  or  cause  to  be  executed,  on  the 
Exchange,  any  order  for  any  accoimt  in 
which  such  member,  member 
organization,  or  any  member,  allied 
member,  or  approved  person  in  such 
CH^anization  or  officer  or  employee 
thereof,  is  interested  or  for  any 
discretionary  accoimt  serviced  by  the 
member,  in  contravention  of  any 
Exchange  policy  against  frontrunning  of 
transactions  that  the  Exchange  may  from 
time  to  time  adopt  and  make  known  to 
its  members. 

The  Commission  believes  that,  like 
the  similar  NYSE  Rule  (112.20(d)), 
proposed  Commentary  .03(c)  to  Rule 
111  promotes  conduct  consistent  with 
just  and  equitable  principles  of  trade,  in 
accordance  with  section  6(b)(5)  of  the 
Act,  by  explicitly  incorporating  the 
frontrtmning  policy  Into  rules  governing 
competitive  trader  conduct. 

Pro]X)sed  Commentary  .03(d) 
generally  provides  that  members  who 
are  not  regular  members  (as  described  in 
Article  IV  of  the  Exchange  Constitution) 
may  enter  orders  in  accordance  with  the 
Commentary  .03  only  in  securities 
which  members  of  their  class  are 
otherwise  entitled  to  trade  while  on  the 
floor  of  the  Exchange. 

The  Commission  oeheves  that 
Conunentary  .03(d)  (along  with  Rule 
950(c))  is  appropriate  in  order  to  ensure 
that  members  other  than  registered 
traders,  such  as  limited  trading  option 


>>  The  Interpretation  of  "off-floor"  cantairied  in 
the  anieDdments  to  Rule  111,  Commentary  J03  only 
applies  to  Rule  111  ar>d  does  not  govern  or  control 
the  meaning  of  "off  the  floor"  for  purposes  of 
Exchange  A^t  Rule  1 1a2-2(T)  (the  "eflect  versus 
execute"  rule). 
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permit  holders,  may  enter  orders  for 
their  accounts  while  on  the  floor. 

Rule  110— Registered  Traders:  In 
addition  to  the  changes  made  to  Rule 
111,  the  Exchange  also  proposes  to 
amend  Rule  110  to  add  a  reference  to 
Rule  111.  As  amended,  Rule  110  would 
provide  that  members  may  not  initiate 
a  transaction  while  on  the  floor  for  an 
account  in  which  they  have  an  interest 
imless  the  member  is  registered  as  a 
registered  trader  with  the  Exchange, 
except  as  provided  in  Rule  111, 
Commentary  .03.  The  Commission 
believes  that  this  revision  permits  Rule 
110  to  maintain  its  proper  relationship 
with  Rule  111  as  revised.  The  NYSE  has 
adopted  similar  revisions  to  its 
comparable  rules.22 

The  Commission  believes  that  the 
changes  to  Rule  110  are  appropriate 
unifying  changes  in  furtherance  of  the 
purposes  of  the  Act  designed  to  promote 
just  and  equitable  principles  of  trade 
which  generally  serve  to  protect 
investors  and  the  pubhc  interest 
pursuant  to  section  6(b)(5)  of  the  Act.z3 

Rule  115 — Exchange  Procedures  for 
Use  of  Unusual  Market  Exception:  The 
Exchange  proposes  to  add  a  new 
Commentary  to  Rule  1 15.  This  Rule 
contains  exceptions  to  Exchange  Act 
Rule  llAcl-1,  but  currently  there  is  no 
reference  in  Rule  115  to  the 
requirements  of  Rule  llAcl-1.  The 
Exchange  therefore  proposes  that 
Commentary  .02  be  added  to  Rule  115 
to  incorporate  the  text  of  Rule  llAcl— 
1,  as  has  been  done  by  the  NYSE  in  its 
Rule  60.2« 

The  Commission  agrees  that  it  is 
appropriate  for  Rule  115  to  incorporate 
the  text  of  Rule  llAd-l  in  order  to 
create  a  more  thorough  Rule,  thereby 
providing  the  members  with  clearer 
guidance.  This  change  will  promote  |ust 
and  equitable  principles  of  trade  in 
accordance  with  section  6(b)(5}  of  the 
Act.zs 

Rule  124(b)— Types  of  Bids  and 
Offers;  In  discussing  "next  day" 
delivery  of  rights  and  warrants,  the  rule 
indicates  that  "bids  and  offers  in  rights 
and  warrants  shall  specify  *next  day'  in 
accordance  with  Rule  17."  The 
Exchange  proposes  that  Rule  124  be 
revised  to  clarify  that  the  reference  in 
Rule  17  relates  only  to  expiring  rights 
and  warrants. 

The  Commission  believes  that  the 
addition  of  the  word  "expiring"  to  Rule 


124(b)  is  appropriate  to  clarify  that  the 
next  day  provisions  discussed  therein 
only  refer  to  expiring  rights  and 
warrants.  This  change  will,  therefore, 
promote  just  and  equitable  principles  of 
trade  in  accordance  with  section  6(b)(5) 
of  the  Act.  M 

Rule  126(e)3 — Precedence  of  Bids  and 
Offers — Sale  Removes  All  Bids: 
Paragraph  3  generally  provides,  with 
one  exception,  that  a  sale  removes  all 
bids  from  the  floor.27  The  Exchange 
proposes  to  amend  paragraph  3  of  Rule 
126(e)  to  add  a  provision  stating  that  the 
aforementioned  applies  only  when  not 
in  contravention  of  Exchange  Act  Rule 
llAcl-1. 

The  Commission  believes  that  the 
aforementioned  change  to  Rule  126(e)3 
is  an  appropriate  clarifying  change  to 
the  Rule. 

Rule  126(h) — Precedence  of  Bids  and 
Offers — Disputes:  Rule  126(h)  provides 
that,  unless  resolved  by  the  members 
involved,  disputes  shall  be  settled,  if 
practicable,  by  a  vote  of  witnesses  to  a 
trade,  and  if  not  so  settled  shall  be 
settled  by  a  Floor  Official.28  It  is 
proposed  that  the  rule  be  revised  (and 
redesignated  126(i)  due  to  a  change  in 
another  rule  flling)  to  provide  that 
disputes  will  be  settled  by  a  Floor 
Official  who  may,  in  his  deUberations. 
consider  the  comments  of  witnesses, 
and  where  only  the  amount  traded  was 
in  dispute,  the  size  of  the  order  held  by 
those  involved  in  the  dispute.  The 
NYSE  has  adopted  a  similar  revision  to 
its  comparable  rule.2« 

The  Commission  believes  that,  Uke 
the  changes  to  NYSE  Rule  75,  the 
changes  to  Rule  126(i)  appropriately 
increase  the  level  of  oversight  brought  to 
the  resolution  of  trade  disputes  by 
removing  the  membership  voting 
procedures  and  replacing  them  with 
specified  factors  for  Floor  Official 
consideration.  This  increased  oversight 
will  thus  promote  just  and  equitable 
principles  of  trade  in  accordance  with 
section  6(bK5)  of  the  Act.M 

Rule  1 31  (8>— Types  ol  Orders — 
Market  Orders:  Rule  131(a)  provides 


"The  Amm  state*  th«t  tb«  propoaed 
araendments  ara  based  on  NYSE  Rules  111  and  112. 

2>S«e  $upra  footnote  12. 

MAnMDdmeot  No.  3  propoeet  minor  revisions  in 
order  to  conform  the  reprint  of  Exchange  Act  Rule 
llAc1-l  which  is  contained  In  Commentary  .02  to 
the  rule,  to  the  actual  language  of  the  Rule. 

'9  See  supra  footnote  12. 


>•  See  supm  footnote  12. 

>'  Rule  126(«)3  provides  that  a  sale  shall  remove 
all  bids  from  the  floor  except  tiiat.  if  the  number 
of  shares  of  stock  or  prirKipal  amount  of  bonds 
offered  exceeds  the  number  of  shares  or  principel 
amount  specifled  in  the  bid  having  precedeikca,  a 
sale  of  the  unfilled  balance  lo  other  bidden  shall 
be  governed  by  the  provisions  of  the  Rules  as 
though  no  sale  had  been  made  lo  the  bidder  having 
precedence. 

uRule  136(h)  also  provides  that  said  Floor 
Official  may  make  separate  and  difierent  rulings 
with  respect  to  active  opemngs  when  bids  aad 
offers  are  simultaneous  and  with  respect  to  odd- 
lou. 

>*Tha  AnMX  stales  that  the  propoeed  amendment 
is  based  on  NYSE  Rule  7S. 

MSee  supm  footnote  12. 


that  a  market  order  to  buy  or  sell  a 

stated  amoimt  of  a  sec\irity  at  the  most 
advantageous  price  obtainable  after  the 
order  is  represented  in  the  trading 
crowd.  Rule  131(a)  further  provides  that 
the  responsibilities  of  brokers  handling 
market,  hmited  price,  at  the  close,  and 
not  held  orders  are  set  forth  in  Rule  156. 
It  is  proposed  that  "switch  orders"  be 
included  in  the  reference  to  the  orders 
brokers  handle.  This  revision  follows 
the  inclusion  of  such  orders  in  Rule  156. 

The  Commission  believes  that  the 
addition  of  switch  orders  is  appropriate 
as  such  ordera  are  being  added  to  R\de 
156. 

Rule  131(f)— Types  of  Orders— At  the 
Opening  Order:  It  is  proposed  that  the 
phrase  "at  the  opening  of  the  stock"  be 
revised  to  clarify  that  an  "at  the  opening 
order"  is  to  be  executed  "on  the  opening 
trade  in  the  stock."  This  revision 
incorporates  into  the  rule  a  policy  that 
is  currently  in  effect  on  the  Exchange. 

The  Commission  beUeves  that 
because  the  proposed  amendment 
would  clarify  the  definition  of  an  at-tbe- 
opening  order,  it  should  be  approved. 
The  Commission  agrees  with  the 
Exchange  that  the  clarifications  to  the 
deflnition  of  "at-the-opening-only" 
orders  should  help  remove  any 
misconceptions  about  when  such  orders 
are  eUgible  for  execution.  Accordingly, 
the  proposed  rule  change  clarifies  that 
while  an  "at-the-opening-only"  order  is 
eligible  to  be  executed  only  on  an 
opening  trade,  such  an  order  is  not 
cancelled  if  the  stock  opens  with  a 
quotation  rather  than  a  trade.  In 
addition,  the  NYSE  has  revised  its 
comparable  rule  in  the  same  maimer.^i 

Rule  131(h) — Do  not  reduce  orders 
("DNR"):  Rule  131(h)  relat^"  to  DNR 
orders,  which  are  not  reduced  to  reflect 
ordinary  cash  dividends  but  are  reduced 
for  other  distributions  such  as  when^ 
stock  goes  "ex"  a  stock  dividend  O^x 
rights.  Currently,  the  rule  defines  UNR 
orders  to  include  a  limited  order  to  buy, 
or  a  stop  limit  order  to  sell  a  round  lot 
or  odd  lot  or  a  stop  order  to  sell  an  odd 
lot  which  is  not  to  be  reduced  by  the 
amount  of  an  ordinary  cash  dividend  on 
the  ex-dividend  date.  The  rule  further 
provides  that  a  DNR  order  applies  only 
to  ordinary  cash  dividends;  it  should  be 
reduced  for  other  distributions  such  as 
when  a  stock  goes  "ex"  a  stock  dividend 
or  ex  rights.  The  proposed  change 
would  add  "a  stop  order  to  sell"  to  the 
hst  of  DNR  orders.  The  Exchange  would 
also  add  "a  special  cash  dividend  '  to 
the  list  which  {provides  when  a  DNR 


»  See  NYSE  Rule  13. 
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rder  should  be  reduced  for  other 
listributions.32 

The  Amex  states  that  in  1987,  the 
Ixchange  changed  Rule  154  to  permit 
pecialists  to  accept  stop  orders  on 
Dund  lots  33  and  therefore,  it  proposed 
3  modify  Rule  131(h)  to  include  stop 
rders  to  sell  round-lots,  s*  The 
jcchange  would  also  lilce  to  add  special 
ash  dividends  to  the  list  providing 
/hen  a  DNR  order  should  be  reduced 
Dr  other  distributions  because  such 
ividends  are  unexpected  and  will  not 
ave  otherwise  been  taken  into  account. 

The  Commission  believes  that  the 
hanges  to  Rule  131(h)  bring  this  rule 
ito  conformance  with  other  Amex 
:ules  and  lead  to  a  correct  definition  of 
INR  orders  in  furtherance  of  the 
urposes  of  the  Act.  The  changes 
romote  just  and  equitable  principles  of 
•ade  in  accordance  with  section  6(b)(5) 
f  the  Act. 

Rule  131(i)— Types  of  Orders— Fill  or 
jU:  The  definition  of  a  "fill  or  kill" 
rder  in  this  paragraph  includes  a 
jference  to  two  other  types  of  orders, 
immediate  or  cancel"  and  "all  or 
one."  The  Exchange  believes  that  these 
jferences  incorrectly  suggest  that  such 
rders  are  comparable  in  nature  when 
lese  three  types  of  orders  have  unique 
haracteristics.  For  instance,  a  "fill  or 
ill"  order  is  to  be  executed  in  its 
ntirety  on  presentation  in  the  crowd  or 
nmediately  cancelled.  "Immediate  or 
ancel"  orders  require  an  immediate 
xecution  of  all  or  part  of  the  order  with 
le  balance  cancelled.  The  "all  or  none" 
rder  is  to  be  executed  in  its  entirety  in 
ne  transaction  but  is  not  cancelled  if 
ot  executed  immediately  on 
resentation  in  the  crowd.  It  is  therefore 
roposed  that  the  reference  to 
immediate  or  cancel"  and  "all  or 
one"  orders  be  deleted,  because  this 
aragraph  of  the  rule  is  not  applicable 
)  those  types  of  orders. 

The  Commission  believes  that, 
ecause  this  amendment  appropriately 
larifies  the  definition  of  a  fill  or  kill 
rder,  the  amendment  should  be 
pproved.  This  change  will  promote  just 
nd  equitable  principles  of  trade  in 
ccordance  with  section  6(b)(5)  of  the 

LCt.3S 

Rule  131(1)— Types  of  Orders— Not 
[eld  Order:  Currently,  Rule  131(1) 
efines  a  not  held  order  as  a  market  or 
mited  price  order  marked  "not  held," 


>'The  Exchange  sUtes  that  the  amended 
efinition  of  a  DNR  order  would  be  identical  to  the 
ennition  used  by  the  NYSE. 

"  See  Securities  Exchange  Act  Release  No.  24021 
anuary  21.  1987).  52  FR  3370  (February  3,  1987) 

ile  No.  SR-Amex-84-32). 

i«  Amendment  No.  3  proposes  minor  clarifying 
nguage  changes. 

"See  suptp  footnote  12. 


"disregard  tape."  "take  time."  or  which 
bears  any  such  qualifying  notation.  The 
Exchange  proposes  that  orders  marked 
"buy  on  the  print"  or  "sell  on  the  print" 
be  included  in  the  types  of  orders 
deemed  to  be  "not  held  orders"  because 
by  their  terms,  these  orders  can  only  be 
executed  if  a  print  takes  place  at  its 
limit.  The  Exchange  further  asserts  that 
as  with  other  "not  held"  orders,  there 
are  no  assurances  that  the  broker 
handling  the  order  will  be  able  to 
execute  the  order  at  that  same  price. 

The  Commission  believes  that  "buy  or 
sell  on  print"  orders  are  appropriately 
classified  as  "not  held"  orders  because 
brokers  cannot  guarantee  execution  at 
the  designated  "print'  price.  Classifying 
such  orders  as  "not  held"  orders  should 
serve  to  put  customers  on  notice  that 
they  bear  the  price  risk  of  an  execution 
at  a  price  other  than  the  "print"  price. 
The  Commission  approved  a  similar 
revision  to  the  comparable  NYSE 
Rule.3«  The  Commission  believes  that 
these  changes  will  serve  to  protect 
investors  and  the  public  interest  in 
accordance  with  section  6(b)(5)  of  the 
Act  37  by  clarifying  the  definition  of 
"not  held"  orders. 

Rule  135 — Cancellations:  Currently. 
Rule  135  only  permits  a  member  or 
member  organization  to  cancel  a 
transaction  if  it  was  made  in  error  or  for 
other  proper  reason,  and  imless  in  each 
case  prior  approval  of  the  cancellation 
is  obtained  from  a  Floor  Official.  The 
Exchange  states  that  this  permits 
unilateral  cancellations.  The  Exchange 
proposes  that  Rule  135  be  revised  to 
provide  that  a  member  may  only  cancel 
or  revise  a  transaction  if  it  was  made  in 
error  or  the  cancellation  or  revision  is 
for  other  proper  reason,  and  unless  both 
the  buying  and  selling  members  agree  to 
the  cancellation  or  revision,  and  prior 
approval  of  the  cancellation  or  revision 
is  obtained  from  a  Floor  Official.  The 
Exchange  also  proposes  that  the  title  of 
the  rule  be  revised  to  indicate  that  the 
rule  relates  to  revisions  in,  as  well  as 
cancellations  of,  transactions. 

The  Exchange  further  proposes  to 
amend  Commentary  .02  to  Rule  135  to 
require  that  when  a  transaction  is  not 
cancelled  but  the  member  intends  to 
assume  for  his  or  her  own  account  the 
contract  made  for  a  customer,  the 
provisions  of  Rule  390  apply,  and  any 
required  consent  of  the  Exchange  under 
that  rule  is  to  be  obtained  from  the 
Compliance  and  Surveillance  Division 
instead  of  through  the  Membership 
Compliance  Division. 


3*  The  Commission  approved  similar  changes  to 
NYSE  Rule  13— Definition  of  Orders. 
''  See  supro  footnote  12. 


The  Commission  believes  that  the 
proposal  should  be  approved  because  it 
will  increase  oversight  of  cancellations 
or  revisions  as  well  as  prevent  unilateral 
cancellations.  The  proposal  is  modeled 
after  the  comparable  NYSE  Rule  (NYSE 
Rule  128B.10 — Publication  on  the  tape 
or  in  the  sales  sheet)  which  requires  the 
cancellation  of  a  transaction  to  be 
agreed  to  by  both  sides  of  the 
transaction  in  question  in  addition  to 
obtaining  the  approval  of  a  Floor 
Official.  In  addition,  the  change  in 
designation  in  Commentary  .02  to  the 
Compliance  and  Surveillance  Division 
is  necessary  so  that  this  rule  identifies 
the  appropriate  Division  governing  the 
regulated  conduct. 

Rule  154,  Commentary  .03 — Orders 
Left  With  Specialist:  Commentary  .03 
provides  that  specialists  may  not  accept 
"not  held"  orders  or  orders  with  such 
qualifications  as  "keep  the  best  bid  or 
offer,"  "disregard  tape,"  "take  time." 
and  scale  orders  without  specific 
amounts  and  prices  orders.  The 
Exchange  proposes  that  Commentary  .03 
be  revised  to  include  "buy  on  the  print" 
and  "sell  on  the  print"  as  additional 
types  of  orders  which  a  specialist  is 
prohibited  from  accepting  because 
under  Rule  131,  a  "buy  on  the  print"  or 
"sell  on  the  print"  order  is  deemed  to 
be  a  "not  held"  order. 

The  Commission  believes  that  this 
change  is  an  appropriate 
"housekeeping"  amendment  that  should 
be  approved  in  conjunction  with 
approval  of  the  proposed  amendment  to 
Rule  131. 

Rule  154.  Commentaries  .06  and  .07 — 
Orders  Left  With  Specialist:  Current 
Commentary  .06  provides  that  all  good 
'til  cancelled  ("G.T.C.")  orders  on  a 
specialist's  book  must  be  cancelled  on 
such  periodic  dates  as  may  be 
prescribed  by  the  Exchange,  unless 
properly  confirmed  or  renewed  as 
prescribed  by  the  Exchange.  The  Amex 
proposes  to  delete  current  Commentary 
.06.  Current  Commentary  .07  requires 
specialists  to  return  receipt  stubs  of 
G.T.C.  orders,  cancellations  and 
confirmations  on  the  same  day  in  which 
they  are  received  and  it  requires 
specialists  to  return  receipt  stubs  of 
periodic  confirmations  of  renewals 
promptly  as  prescribed  by  the  Exchange. 
Current  Commentary  .07  also  requires 
confirmations  of  cancellations  of  orders 
and  confirmations  or  renewals  of  G.T.C. 
orders  to  be  dated,  and  duplicate  receipt 
stubs  to  be  maintained  by  specialists. 
The  Exchange  proposes  to  delete 
references  to  the  return  of  receipt  stubs 
of  periodic  confirmation  or  renewals  in 
Commentary  .07  which  will  be 
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renumbered  as  .06.3*  The  Exchange  also 
proposes  to  delete  the  requirement  that 
receipt  stubs  be  signed  by  the 
specialists.  In  accordance  with  the 
amendment,  specialists  wili  just  have  to 
stamp  their  name  on  such  receipts. 
Finally,  the  Exchange  proposes  to  delete 
the  requirements  that  confirmations  or 
renewals  of  G.T.C.  orders  be  dated  and 
duplicate  receipt  stubs  kept  for  them. 
The  Exchange  states  that  these  proposed 
changes  are  based  upon  the  NYSE's 
recision  of  its  Rule  123A.55  which  had 
required  the  periodic  confirmation  of 
G.T.C.  orders  on  the  specialist's  book.'* 
The  Exchange  also  states  that  these 
provisions  are  unnecessary  in  view  of 
the  automated  recordkeeping  ability  of 
member  firms. 

The  Commission  agrees  that  the 
changes  to  Rule  154,  Commentary  .06 
and  .07  should  be  enacted  in  order  to 
update  and  streamline  order  handling 
provisions  and  to  bring  the  Amex  Rules 
into  line  with  automated  exchange 
systems.  These  changes  are  in 
accordance  with  section  llA(a)(l)  of  the 
Act  which  provides  that  new  data 
processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations.  The  changes  to  Commentary 
.06  and  .07  will  also  promote  equitable 
principles  of  trade  arid  serve  the  public 
good  in  accordance  with  section  6(b)(5) 
of  the  Act  *o  by  helping  to  create  a  more 
efficient  marketplace. 

Rule  154,  Commentary  .14 — Orders 
Left  With  Specialist:  Commentary  .14 
provides  that  a  stop  limit  order  to  sell 
a  round  lot  or  odd  lot,  which  has  been 
elected  but  not  executed  before  the  ex- 
dividend  date  is  treated  the  same  as  an 
open  Umited  price  order  to  sell  and 
such  orders  are  not  to  be  reduced  by  the 
specialist  or  odd-lot  dealer  on  ex-date 
unless  otherwise  instructed.  The 
Exchange  states  that  such  commentary 
is  valid  as  it  applies  to  cash  dividends, 
but  is  inappropriate  where  other  than 
cash  dividends  are  involved.  The 
Exchange  also  states  that  such  orders, 
pursuant  to  Rule  132  (price  adjustment 
of  open  orders  on  "ex-date"),  are  to  be 
adjusted  as  are  all  other  orders  to  reQect 
stock  dividends  or  stock  distributions. 
The  Amex,  therefore,  proposes  to  amend 
this  commentary  to  state  that  such 
orders  are  not  to  be  reduced  by  the 
speciahst  or  odd-lot  dealer  for  a  cash 
dividend  but  will  be  adjusted  for  stock 
dividends  and  stock  distributions  on  ex- 


>*Ru>fl  IM,  CommenUries  .08  through  .13  will  be 
renurabwed  m  pravidad  in  th«  Exchange's 
propoiaL 

»See  Securities  Exchange  Act  Relaese  No.  29318 
(June  17,  1991),  56  PR  28937  Qune  25,  1991)  (File 
Na  SR-NYSE-a9-02). 

*o  See  supra  footnote  12. 


date  in  accordance  vnth  Rule  132  unless 
otherwise  instructed. 

The  Commission  believes  that  this 
amendment  is  a  logical  "housekeeping" 
amendment  which  should  be  approved 
as  it  promotes  just  and  equitable 
principles  of  trade  pursuant  to  Section 
6(b)(5)  of  the  Act. 

Rule  155 — Precedence  Accorded  to 
Orders  Entrusted  to  Specialists:  This 
rule  requires  that  a  specialist  give 
precedence  to  orders  entrusted  to  him  as 
an  agent  in  any  stock  in  which  ha  is 
registered  before  executing  at  the  same 
price  any  purchase  or  sale  in  the  same 
stock  for  an  account  in  which  the 
spedaUst  has  an  interest.  The  Exchange 
states  that  since  Exchange  Act  Rule 
llal-1  became  effective,  the 
aforementioned  requirement  is  not 
universal  and  therefore  several 
exemptions  apply.  The  specialist  is  not 
required  to  refrain  from  trading  for  his 
own  account  when  in  possession  of 
inexecutable  "G"  orders.  Also,  the  Rule 
155  requirements  do  not  apply  to  on- 
floor  orders  subject  to  the  "two-Uck" 
restriction  and  unelected  percentage 
orders.  The  Amex  proposes  that  this 
rule  be  amended  to  state  that  the  general 
requirement  that  a  specialist  yield 
precedence  under  Rule  155  does  not 
apply  in  these  three  situations. 

The  Commission  beheves  that  the 
amendment  to  Rule  155  should  be 
approved  because  it  will  conform 
Exchange  Rules  to  Exchange  Act  Rule 
llal-1  and  clarify  the  application  of 
Rule  155,  thereby  promoting  just  and 
equitable  principles  of  trade  pursuant  to 
Section  6(b)(5)  of  the  AcL*' 

Rule  156 — Representation  of  Orders: 
Currently.  Rule  156  sets  forth  a  broker's 
responsibility  for  the  handUng  of 
"market,"  "limited  price,"  "at  the 
close"  and  "not  held"  orders.  The  Amex 
proposes  that  this  rule  be  amended  (by 
adding  paragraph  (e))  to  include  a 
broker's  responsibility  for  the  handling 
of  "switch  orders"  and  to  provide  that 
a  broker  may  handle  a  "switch  order" 
on  a  "best  efforts"  basis.  The  Exchange 
states  that  this  proposal  recognizes  the 
difficulties  a  member  may  encounter  in 
executing  this  type  of  order  since  it 
requires  the  execution  of  orders  in 
different  securities  at  the  same  time  at 
a  designated  price  difference. 

The  Commission  beheves  that  this 
amendment  to  Rule  156  should  be 
approved  because  "switch  orders"  are 
appropriately  defined  under  the 
category  of  "representation  of  orders," 
and  because  allowing  "switch  orders"  to 
be  handled  on  a  "best  efforts"  basis 
reflects  cxirrent  market  realities,  thereby 
helping  to  ensure  efficient  execution  of 


securities  transactions  pursuant  to 
section  llA(a)(l)  of  the  Act.  The  NrVSE 
has  similarly  revised  its  comparable 
rule.«2 

Rule  950(c)— Floor  Rules  Applicable 
to  Options — Rules  of  General 
Applicabihty:  This  paragraph  provides 
that,  with  certain  exceptions,  the 
restrictions  on  Registered  Traders  as 
imposed  by  Rule  111  will  apply  to  the 
trading  of  options.  The  Amex  proposes 
to  extend  the  proposed  amendment  to 
Rule  111,  to  permit  members  while  on 
the  Floor  to  enter  orders  in  a  manner 
that  permits  them  to  be  deemed  "off- 
Floor"  orders,  to  options  trading.  The 
Exchange  states  that  because  it  has 
determined  that  there  is  no  reason  why 
the  proposed  revisions  to  Rule  111 
should  not  be  applicable  to  transactions 
in  non-equity  securities  as  well  as 
equity  securities,  the  Exchange  proposes 
to  revise  Rule  950(c)  accordingly.** 

The  Commission  agrees  that  tnere  is 
no  reason  to  distinguish  between 
options  and  equities  with  respect  to 
"off-floor"  orders.  And,  this  equal 
treatment  of  equities  and  options  will 
promote  just  and  equitable  principles  of 
trade  in  accordance  with  section  6fb)(5) 
of  the  Act.** 

Rule  950(e) — Floor  Rules  Applicable 
to  Options — Rbles  of  General 
Applicability:  This  provision  sets  forth 
the  types  of  orders,  in  addition  to  the 
orders  in  Rule  131,  that  apply  to  options 
transactions.  The  Amex  proposes  to  add 
a  commentary  to  Rule  950(e)  to  clarify 
that  "at  the  opening"  orders  in  options 
are  executable  in  whole  or  in  part  at  the 
opening  rotation  Ln  the  pertinent  option 
and  that  any  such  order  or  the  portion 
thereof  not  so  executed  is  to  be  treated 
as  cancelled. 

The  Commission  beheves  that  the 
addition  of  Commentary  .01  to  Rule 
9S0(e)  is  appropriate  as  it  will  clarify 
the  manner  in  which  "at  the  opening" 
orders  in  options  are  executable.  This 
change  will  therefore  serve  to  promote 
just  and  equitable  principles  of  trade  in 
accordance  with  section  6(b)(5)  of  the 
Act.*» 

Rule  950(h),  Commentary  .05 — Floor 
Rules  Applicable  to  Options — Rules  of 
General  AppUcability:  Paragraph  (h)  of 
Rule  950  makes  the  specialist  financial 
requirements  contained  in  Rule  171 
apphcabie  to  options  trading. 


«>  See  supra  footnote  12. 


<>Tbe  Amex  states  that  the  proposed  aoiendmeni 
is  based  on  NYSE  Rule  13. 

«>The  Amex  originally  proposed  to  revise  Rule 
111  to  apply  only  to  equity  trading.  The  Amex,  in 
amendment  No.  1  to  the  rule  filing,  proposed  to 
provide  that,  with  certain  exceptions.  Rule  111  and 
its  commentaries  should  apply  to  options 
transactions. 

<<See  tupra  footnote  12. 

*'  See  supra  footnote  12. 
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Commentary  .05  to  Rule  950(h),  which 
details  how  the  nnancial  requirements 
ire  computed  for  options  specialists, 
■equires  an  option  specialist  to  maintain 
wenty  option  contracts  for  each  class  of 
}ptions  in  which  he  or  she  is  registered. 
?ule  171,  however,  was  revised  several 
^ears  ago  to  require  specialists  to 
'maintain  a  cash  or  hquid  asset  position 
n  the  amount  of  $600,000  or  em  amount 
iufficient  to  assume  a  position  of  sixty 
rading  units  of  each  seciuity  in  which 
luch  specialist  is  registered  •   *   •."*6 
rhat  rule  previously  required  specialists 
o  assume  a  position  of  twenty  trading 
inits.  The  Exchange  states  that,  because 
?ule  171  now  refers  to  sixty  rather  than 
wenty  trading  units.  Commentary  .05 
;hould  be  amended  accordingly.  The 
\mex,  therefore,  proposes  to  amend 
Ilommentary  .05  to  require  that  a 
ipecialist  maintain  sixty  options 
:ontracts  of  each  class  of  options  in 
vhich  he  or  she  is  registered. *7 

The  Commission  believes  that  the 
:hange  to  Rule  950(h)  is  necessary  in 
)rder  to  conform  this  rule  with  previous 
:hanges  to  Rule  171  thereby  promoting 
ust  and  equitable  principles  of  trade  in 
iccordance  with  section  6Cb)(5)  of  the 
^ct.«8 

Rule  959 — Accommodation 
fransactions.  This  rule  pipvides  a 
"cabinet"  trading  facility  for  the  trading 
)f  options  which  are  out  of  the  money 

0  the  extent  that  there  is  no  buying 
nterest  at  the  minimum  price  at  which 
>ptions  trade  (Vis  of  $1  or  $.06-V2  per 
mderlying  share).  Orders  to  sell  at  $1 
)er  contract  ($.01  per  underlying  share) 
nay  be  entered  in  the  cabinet  subject  to 

1  number  of  restrictions,  including  the 
equirement  that  only  closing  orders 
nay  be  entered  in  the  "cabinet." 
)ecause  the  rule  applies  only  to  orders 
eft  in  the  "cabinet,"  opening  orders 
nay  be  crossed  in  the  crowd.  The  Rule, 
lowever,  does  not  provide  for  this  type 
)f  transaction.  The  Amex  therefore, 
)roposes  that  the  rule  be  amended  to 
)rovide  that  opening  or  closing 
>urchase  and  sell  orders  may  be 
:xecuted  in  the  crowd  in  the  absence  of 
:losing  purchase  or  sale  orders  in  the 
:abinet. 

The  Commission  believe  that  this  is 
in  appropriate  clarifying  amendment  to 
lule  959. 

I 

II.  Conclusion 

The  Commission  has  reviewed 
carefully  the  Exchange's  proposed  rule 


««See  Securities  Exchange  Act  Release  No.  25863 
lune  28.  1988),  53  FR  25225  (July  5.  1988)  (File  No. 
lR-Amex-e8-14). 

*'The  Amex  also  proposes  to  renumber 
Commentary  .05  to  .01  as  it  is  the  only  commentary 
inder  Rule  950(h). 

'■See  supra  footnote  12. 


changes  and  concludes  that,  for  the 
above  stated  reasons,  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  The  Commission 
believes  that  the  proposals  developed  by 
the  Exchange  appropriately  balance  the 
competing  concerns  of  various 
Exchange  constituencies  in  a  manner 
consistent  with  just  and  equitable 
principles  of  trade.  Given  the  dynamic 
nature  of  competitive  forces  shaping  the 
national  market  system,  the  Commission 
strongly  supports  the  Amex's  efforts  to 
review  and  update  the  structure  of 
market  trading  regulation  in  order  to 
maintain  an  efficient  and  meaningful 
regulatory  program. 

Accordingly,  based  upon  the    . 
aforementioned  factors,  the  Commission 
finds  that  the  Exchange's  proposed  rule 
change  updating  its  market  regulation 
rules  is  consistent  with  sections  6(b)(5), 
6(b)(8),  11(b),  and  llA(a)(l)  of  the  Act^o 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,5o  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-92-10)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ''- 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-1101  Filed  1-14-94.  8:45  am) 

BILUNG  C00€  a01(M)1-M 


[Release  No.  35-25972] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  r'Act") 

lanuary  12, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  apphcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 


"15  U.S.C.  78f(b)(5).  7Bf[b)(8).  78k(b),  and  78k- 
1(a)(1)  (1988). 

Ml 5  U.S.C.  78$(b)(2)  (1988). 

»>  See  17  CFR  200.3&-3(a)(12)  (1990). 


should  submit  their  views  in  writing  by 
January  31,  1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s]  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

General  Public  Utilities  Corporation,  et 
al.  (70-8315) 

General  Public  Utilities  Corporation 
("GPU").  100  Interpace  Parkway, 
Parsippany,  New  Jersey  07054,  a 
registered  holding  company,  and  its 
wholly  owrned  non-utility  subsidiary 
company.  Energy  Initiatives.  Inc.  ("Ell") 
(collectively,  "Applicants"),  One  Upper 
Pond  Road,  Parsippany,  New  Jersey 
07074,  have  filed  an  application- 
declaration  under  sections  6,  7,  9, 10, 
12(b),  and  32  of  the  Act  and  Rules  45 
and  53  thereunder. 

The  Commission  issued  a  notice  of 
the  filing  on  January  7,  1994  (HCAR  No. 
25971)  ("January  7th  Notice").  In  the 
January  7th  notice,  EII  proposed  to 
acquire  a  limited  partnership  interest  for 
$11.5  million  in  a  Canadian  limited 
partnership  ("Partnership")  being 
formed  to  develop,  construct,  own  and 
operate  a  22.5  megawatt  wood  and  oil 
fired  cogeneration  facility  in  Brooklyn, 
Nova  Scotia,  Canada  ("Project"). 
Applicants  anticipated  that  the  Project 
would  quality  as  an  exempt  wholesale 
generator  as  defined  by  section  32(a)(1) 
of  the  Act.  EII  proposed  to  secure  its  . 
equity  contribution  to  the  Partnership 
through  an  irrevocable  letter  of  credit 
for  $11.5  miUion  with  GPU 
unconditionally  guaranteeing  Ell's 
obligations.  Alternatively,  should  the 
Partnership  elect  to  borrow  $11.5 
million  from  lending  institutions  to 
provide  a  portion  of  the  construction 
financing,  GPU  proposed  to  guarantee 
unconditionally  Ell's  repayment 
obligations. 

Applicants  now  propose  that  GPU 
make  a  capital  contribution  to  EII  of  up 
to  $11.5  million.  EII  proposes  to  use 
such  funds  to  acquire  its  interest  in  the 
Partnership. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  94-1184  Filed  1-13-94;  8:45  am) 
BILUNO  CODE  M10-01-M 


[Rel.  No.  IC-20011;  No.  811-4590] 
Zero  Coupon  Bond  Fund 

January  11,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act '). 

APF»UCANT:  Zero  Coupon  Bond  Fund. 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FIUNQ  DATE:  The  application  was  filed 
on  June  15, 1993  and  amended  on 
December  23,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  Apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  82  Devonshire  Street  F5E, 
Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney  (202)  272-3045,  or  Michael  V. 
Wible.  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 


organized  as  a  Massachusetts  business 
trust.  On  February  21, 1986,  Apphcant 
filed  a  notification  of  registration  on 
Form  N-8A  and  a  registration  statement 
on  Form  N-IA  which  was  declared 
effective  on  December  23. 1987. 

2.  Apphcant  has  three  investment 
Portfolios,  each  of  which  serves  as  the 
underlying  investment  medium  for  five 
insurance  company  separate  accounts 
that  are  registered  under  the  1940  Act  as 
unit  investment  trusts.  The  insurance 
companies  and  separate  accounts  are: 
Ameritas  Variable  Life  Insurance 
Company  (AVLIC  Separate  Account); 
Fidelity  Investments  Life  Insurance 
Company  (The  Fidelity  Investments 
Variable  Life  Account  I);  Midland 
National  Life  Insurance  Company 
(Midland  National  Life  Separate 
Accoimt  A);  Monarch  Life  Insurance  ' 
Company  (The  Fidelity  Variable 
Account);  and  Vermont  Variable  Life 
Insurance  Company  (Vermont  Variable 
Life  Insurance  Account). 

3.  On  December  29,  1992,  pursuant  to 
an  application  submitted  on  behalf  of 
each  insurance  company  and  separate 
accoimt  named  in  paragraph  2,  the 
Commission  granted  an  order  permitting 
the  substitution  of  shares  of  two  other 
investment  companies  for  the  shares  of 
Applicant.  On  £>ecember  30,  1992,  each 
insurance  company,  on  behalf  of  its 
separate  account,  redeemed  every  share 
it  held  in  each  Portfolio  of  Applicant  at 
net  asset  value.  On  December  31,  1992, 
Applicant's  investment  adviser,  Fidelity 
Management  &  Research  Company 
("FMR  Co."),  redeemed  its  shares  of 
each  Portfolio  of  Applicant  at  net  asset 
value.  Together  these  constituted  all  the 
outstanding  shares  of  Applicant.  Each 
Portfolio's  securities  consisted  solely  of 
zero  coupon  bonds  which  were  sold  on 
the  open  market  at  market  value.  On 
January  14,  1993,  Applicant's  Board  of 
Trustees  adopted  a  resolution  directing 
that  Applicant  be  deregistered  under  the 
1940  Act. 

4.  Applicant  currently  has  no  assets, 
has  no  security  holders  or  shares 
outstanding,  and  is  in  the  process  of 
winding  up  its  afl^airs. 

5.  Applicant  has  not  sold  its  assets  or 
seciuities  to  another  investment 
company,  nor  transferred  its  assets  to 
any  other  trust,  nor  has  it  or  will  it 
merge  into  or  consolidate  with  another 
registered  investment  company. 

6.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 

7.  Applicant  has  no  debts.  There  were 
no  expenses  incurred  in  connection 
with  the  liquidation.  Any  expenses 
involved  in  the  dissolution  of  Applicant 
as  a  Massachusetts  business  trust  will  be 
borne  by  FMR  Corp.  the  parent 


company  or  Applicant's  investment 
adviser,  FMR  Co. 

8.  Applicant  represents  that  if  the 
order  sought  herein  is  granted,  it  will 
shortly  thereafter  file  with  the 
Massachusetts  Secretary  of 
Commonwealth  the  documents 
necessary  to  dissolve  itself  as  a 
Massachusetts  business  tnist,  thereby 
ceasing  to  exist  as  a  legal  entity. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Etoc.  94-1068  Filed  1-14-94;  8:45  am) 

BILUNO  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2690; 
Amdtl] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  November 

19. 1993,  to  expand  the  incident  type  for 
this  disaster  to  include  damage  resulting 
from  soil  erosion,  landslides,  flooding, 
and  mudslides.  Accordingly,  effective 
December  22,  the  filing  deadUne  of 
December  27, 1993  for  apphcations  for 
physical  damage  as  a  resuh  of  this 
disaster  has  t)een  extended  another  60 
days  to  February  25,  1994. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  economic  injury  is  July 

28. 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  29, 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-1055  Filed  1-14-94;  8:45  am| 
BILLINO  COOE  S02fr-01-M 


[Declaration  of  Disaster  Loan  Area  *2696] 

California;  Declaration  of  Disaster 
Loan  Area 

San  Francisco  County  and  the 
contiguous  counties  of  Alameda.  Marin. 
and  San  Mateo  in  the  State  of  California 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  fire  which 
occiured  on  November  30,  1993  in  the 
700  block  of  Height  Street  in  San 
Francisco.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  March  3,  1994,  and 
for  economic  injury  until  the  close  of 
business  on  September  30,  1994  at  the 
address  listed  below: 
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LS.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box 
13795,  Sacramento,  CA  95853-4795. 

r  other  locally  announced  locations. 
The  interest  rates  are: 

Per- 
cent 

DF  Physical  Damage: 

Homeowners  with  Credit  Avail- 
able Elsewhere 7.250 

Homeowners  without  Credit 
Available  Elsewhere 3.625 

Businesses  with  Credit  Available 
Elsewhere 7.900 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Avail- 
able Elsewhere 4.000 

Others  (Including  Non-Profit  Or- 
gan izationi)  with  Credit  Avail- 
able Elsewhere 7.125 

or  Economic  Injury: 

Businesses  and  Small  Agricultural 
Cooperatives  without  Credit 
Available  Elsewhere 4.000 

The  number  assigned  to  this  disaster 
)r  physical  damage  is  269605  and  for 
conomic  injury  the  nimiber  is  814600. 

Ilatalog  of  Federal  Domestic  Assistance 
rogram  Nos.  59002  and  59008). 
Dated:  December  30, 1993. 
rskine  B.  Bowles, 
dministrator. 

•R  Doc  94-1058  Filed  1-14-94;  8:45  am] 
LUNQ  COOE  tQ2B-01-M 


>«cl8r8tk>n  of  Disaster  Loan  Area  *2694; 
indt  1] 

lissouri;  Declaration  of  Disaster  Loan 
irea 

The  above-numbered  Declaration  is 
ereby  amended,  effective  December  16, 
993,  to  include  Butler,  Crawford,  Dent, 
ranklin.  Perry,  Stoddard,  Texas,  and 
V'ashington  Counties  in  the  State  of 
lissouri  as  a  disaster  area  as  a  result  of 
amages  caused  by  severe  storms. 
Dmadoes,  and  flooding  which  occurred 
.'ovember  13-19,  1993. 

In  addition,  applications  for  economic 
njury  loans  from  small  businesses 
Dcated  in  the  following  contiguous 
ounties  may  be  filed  until  the  specified 
late  at  the  previously  designated 
acation:  Dunklin,  Gasconade,  Laclede, 
lew  Madrid,  Phelps,  Pulaski,  Warren, 
nd  Wright  Counties  in  Missouri,  and 
sckson  and  Randolph  Cotmlies  in 
llinois. 

All  other  information  remains  the 
ame,  i.e.,  the  termination  date  for  filing 
pplications  for  physical  damage  is 
inuary  31,  1994,  and  for  economic 
njury  the  deadline  is  September  1, 
994. 


The  economic  injury  numbers  are 
813300  for  Missouri  and  813500  for 
Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  29. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-1057  Filed  1-14-04;  8:45  am] 
BILLMQ  COOC  a02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2695] 

Commonwealth  of  Virginia;  Declaration 
of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  IDecember  22, 
1993. 1  find  that  the  City  of  Petersburg. 
Virginia  constitutes  a  disaster  area  as  a 
result  of  damages  caused  by  tomadoe,s 
and  severe  storms  which  occurred  on 
August  6,  1993.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  31, 1994  and  for 
economic  injury  until  the  dose  of 
business  on  September  22. 1994  at  the 
address  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.  South.  3rd  floor.  Niagara  Falls. 
NY  14303. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Chesterfield.  Dinwiddle,  and  Prince 
George,  and  the  Independent  City  of 
Colonial  Heights,  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 
The  interest  rates  are: 

Per- 
cent 

For  Physical  Damage: 

Homeowners  with  Credit  Avail- 
able Elsewhere  8.000 

Homeowners  without  Credit 
Available  Elsewhere 4.000 

Busiiiesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Avail- 
able Elsewhere 4.000 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 7.625 

For  Economic  Injury: 

Businesses  and  Small  Agricultural 
Cooperatives  without  Credit 
Available  Elsewhere 4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  269512  and  for 
economic  injury  the  number  is  814500. 


This  declaration  supersedes  Disaster 
Declaration  #2678  dated  September  10, 
1993,  for  the  same  occurrence. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  30, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-1056  Filed  1-14-94;  8:45  am] 
BILUNQ  COOC  802S-01-M 


Microloan  Demonstration  Program 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  request  for  proposals, 

availability  and  filing  deadlines. 

SUMMARY:  Section  7(m)  of  the  Small 
Business  Act,  15  U.S.C.  636(m), 
authorizes  the  SBA  to  conduct  a 
Microloan  Demonstration  Program 
(Program).  SBA  issued  regulations 
which  may  be  fovmd  in  Title  13,  Code 
of  Federal  Regulations.  Sections 
122.61—122.61-12.  This  notice 
announces  the  availability  of  a  Request 
for  Proposals  for  entities  seeking  to 
participate  in  the  Program  as 
intermediary  lenders  and  located  in  the 
jurisdictions  of  Delaware.  Hawaii, 
Nevada,  Tennessee,  Virginia,  Wyoming. 
The  deadline  for  such  receipt  of  such 
proposals  is  March  14, 1994. 
DATES:  Request  for  Proposal  Packages 
will  be  available  beginning  January  31. 
1994. 

ADDRESSES:  Request  for  Proposal 
Packages  may  be  obtained  by  written 
request  submitted  to  U.S.  Small 
Business  Administration.  Office  of 
Financing.  Microloan  Demonstration 
Program.  409  Third  Street,  SW.,  8th 
Floor,  Washington,  DC  20416,  Attn: 
Microloan  Proposals,  Mail  Code  6120  or 
by  telephone  at  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  Section 
7{m)  of  the  Small  Business  Act 
authorizes  SBA  to  conduct  a  Microloan 
Demonstration  Program.  The  purpose  of 
the  Program  is  to  provide  assistance  to 
women,  low-income,  and  minority 
entrepreneurs,  and  business  owners, 
and  other  such  individuals  possessing 
the  capability  to  operate  suct::essful 
business  concerns  and  to  assist  small 
business  concerns  in  those  areas 
suffering  from  a  lack  of  credit  due  to 
economic  downturn.  Under  the 
Program,  SBA  is  authorized  to  make 
direct  loans  to  qualified  intermediary 
lenders  who  will  use  the  proceeds  to 
make  short-term,  fixed  rate  microloans, 
of  not  more  than  $25,000.  but 
particularly  in  amoimts  averaging 
$7,500,  to  start-up.  newly  established 
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and  growing  small  business  concerns.  In 
conjunction  with  the  loans  made  to 
intennediary  lenders,  SBA  may  make 
grants  to  such  intermediary  lenders  to 
be  used  to  provide  intensive  marketing, 
management  and  technical  assistance  to 
microloan  borrowers  under  this 
Program. 

SBA  will  accept  responses  from 
entities  located  in  the  above 
jurisdictions  which  seek  to  be  accepted 
into  the  Program  as  an  intermediary.  To 
be  eligible,  an  organization,  inter  alia, 
must  be:  (a)  A  private,  non-profit  entity, 
or  (b)  a  private,  non-profit,  community 
development  corporation;  or  (c)  a 
consortium  of  private,  non-profit 
organizations  or  private,  non-profit 
community  development  corporations; 
or  (d)  a  quasi-governmental  economic 
development  entity,  other  than  a  State, 
county,  municipal  government  or  any 
agency  thereof,  only  if:  (1)  No 
application  is  received  from  an 
otherwise  eligible  and  qualified 
organization;  or  (2)  the  SBA,  in  its  sole 
discretion,  determines  that  the  needs  of 
a  region  or  geographical  area  are  not 
adequately  served  by  an  othenvise 
eligible  and  qualified  organization 
which:  (a)  has  submitted  an  application; 
or  (b)  has  previously  been  admitted  to 
participate  as  an  intermediary.  Further, 
an  entity  meeting  one  of  the  above 
descriptions  must  have,  by  itself,  at  least 
one  year  of  experience  making  and 
servicing  microloans  to  start-up,  newly 
established,  or  grovdng  small  business 
concerns,  and  itself  providing,  as  an 
integral  part  of  its  microloan  program, 
intensive  marketing,  management,  and 
technical  assistance  to  its  microloan 
borrowers.  In  addition,  each 
intermediary  lender  is  eligible  to  receive 
grant  funding  to  support  the  costs  of 
providing  such  technical  assistance  in 
an  amount  of  not  more  than  twenty-five 
percent  of  the  total  outstanding  balance 
of  the  loan  made  under  this  Program. 

Those  organizations  located  in  the 
indicated  jurisdictions  and  which 
believe  themselves  ehgible  and  which 
wish  to  participate  in  the  Program  may 
obtain  a  Microloan  Demonstration 
Program  Request  for  Proposals  Package 
by  contacting  SBA  at  the  above  set  forth 
address.  Completed  proposals  must  be 
received  by  SBA  no  later  than  4:00  p.m. 
Eastern  Standard  Time,  March  14, 1994. 

Dated:  January  7, 1994. 
Enkine  B.  Bowles, 

Administrator. 

(FR  Doc  94-1054  Filed  1-14-94;  8:45  am] 

BiLUNO  COOE  S02S-01-M 


DEPARTMENT  OF  STATE 
Bureau  of  Administration 

[Public  rtotic*  1933] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Bureau  of  Administration, 
State. 

ACTION:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  chapter  35. 

SUMIMARY:  Section  203(c)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1153(c))  provides  for  a  diversity 
immigrant  visa  program.  Form  DSP- 
122,  Supplemental  Registration  for  the 
Diversity  Immigrant  Visa  Program,  is 
designed  to  elicit  information  necessary 
to  ascertain  the  eligibility  of  an 
apphcant  under  section  203(c)  of  the 
Act.  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  request — New. 

Originating  o^ice — Bureau  of  Consular 

Affairs. 
Title  of  information  collection — 

Supplemental  Registration  for  the  Diversity 

Immigrant  Visa  Program. 
Form  No.— DSP-122. 
Frequency — Annual  ly. 
Respondents — Alien  applicants  for  the 

diversity  immigrant  visa  program. 
Estimated  number  of  respondents — 

1,000.000. 
Average  hours  per  response — 30  minutes. 
Total  estimated  burden  hours — 50.000. 

Public  notice  1925,  Proposed  Rule  for 
22  CFR  42.33  implementing  section 
203(c)  of  the  Immigration  and 
Nationality  Act  will  be  published  in  the 
Federal  Register. 

AODIDONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated:  December  22. 1993. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administra  tion. 
(FR  Doc.  94-1112  Filed  1-14-94;  8:45  amj 
BILUNO  COOC  471fr-M-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings  for 
Regions  1-6 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Meetings  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  hereby  published  for 
the  Series  15  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  1994  meetings  are  scheduled 
as  follows: 

1.  February  1,  9  a.m.  to  1  p.m.,  Baltimore. 
Md..  Region  2  Advisory  Board. 

2.  February  2,  9  a.m.  to  1  p.m..  New  Haven, 
Conn.,  Region  1  Advisory  Board. 

3.  February  15,  9  a.m.  to  1  p.m..  Denver. 
Colo.,  Region  5  Advisory  Board. 

4.  February  23,  9  a.m.  to  1  p.m.,  Oiilahoma 
City,  Okla..  Region  3  Advisory  Board 

5.  March  2.  9  a.m.  to  1  p.m..  San  Francisco. 
Calif..  Region  3  Advisory  Board. 

6.  March  8.  9  a.m.  to  1  p.m..  New  Orleans, 
La..  Region  6  Advisory  Board. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Baltimore,  Md. — Hyatt  Regency 
Baltimore.  300  Light  Street. 

2.  New  Haven.  Conn.— The  Colony.  1157 
Chapel  Street. 

3.  Denver.  Colo. — Hyatt  Regency  Denver. 
1750  Welton  Street. 

4.  Oklahoma  City,  Okla— Metro  Tech 
Confierence  Center,  1900  Springlake  Drive. 

5.  San  Francisco,  Calif. — ANA  San 
Francisco  Hotel.  50  Third  Street. 

6.  New  Orleans,  La. — The  Monteleone 
Hotel,  214  Royal  Street. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17lh  Street.  N\V., 
Washington.  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Law  No.  101-73, 103 
Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 
Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
property  assets. 

Agenda:  Topics  to  be  addressed  at  the 
six  meetings  will  include:  the  impact  of 
RTC  property  sales  on  local  real  estate 
market  conditions;  RTC's  Small  Investor 
Program;  the  status  of  Treasury 
Secretary  Bentsen's  RTC  Management 
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fonns,  RTC's  affordable  housing 
jposition  programs  and  the  RTC's 
vironmentally  significant  property 
.position  programs.  In  addition,  the 
ards  will  look  at  the  opportunity  for 
;  RTC  to  work  with  community 
velopment  banks  in  its  disposition  of 
sets  and  RTC's  efforts  in  transferring 
iels  to  its  nearest  regional  office  for 
inagement  and  disposition.  The 
ords  will  hear  from  the  vice 
jsidents  of  each  of  RTC's  regional 
ices  as  well  as  from  witnesses 
;tifying  on  specific  agenda  topics. 
Statements:  Interested  persons  may 
bmit  to  an  Advisory  Board  written 
itements.  data,  information,  or  views 
the  issues  pending  before  the  Board 
ior  to  or  at  tbe  meeting.  The  meetings 
11  include  a  public  forum  for  oral 
mments.  Oral  comments  will  be 
lited  to  approximately  five  minutes, 
erested  persons  may  sign  up  for  the 
blic  forum  at  the  meeting.  All 
setings  are  open  to  the  public.  Seating 
available  on  a  first  come  first  served 
sis. 

Dated:  January  12. 1994. 
Nevius, 

mmittee  Management  Officer,  Office  of 
'visory  Board  Affairs. 
I  Doc.  94-1130  Filed  1-14-94;  8:45  am] 

UNO  COO€  2222-01-M 


IPARTMENT  OF  THE  TREASURY 

!bt  Management  Advisory 
tmmtttee;  Meeting 

Notice  is  hereby  given,  pursuant  to  5 
S.C  App.  10(a)(2),  that  a  meeting  will 
held  at  the  U.S.  Treasury 
partment,  15th  and  Pennsylvania 
fenue,  NW.,  Washington,  DC,  on 
bruary  1  and  2, 1994,  of  the  following 
bt  management  advisory  committee: 

blic  Securities  Association 

sasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
r  a  technical  background  briefing  by 
easury  staff  on  February  1 ,  followed 
a  charge  by  the  Secretary  of  the 
easury  or  his  designate  that  the 
mmittee  discuss  particular  issues,  and 
ivorking  session.  On  Febniary  2,  the 
mmittee  will  present  a  written  report 
its  recommendations. 
The  background  briefing  by  Treasury 
iff  will  be  held  at  11:30  a.m.  Eastern 
oe  on  February  1  and  will  be  open  to 
e  public.  The  remaining  sessions  on 
bruary  1  and  the  committee's 
porting  session  on  February  2  will  be 


closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
552b(c)(9)(A).  The  pubUc  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C  App. 
3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  January  11,1 994. 
Frank  N.  Newman, 

Under  Secretary  of  the  Treasury,  Domestic 
Finance. 

[FR  Doc.  94-1087  Filed  1-14-94;  8:45  ami 
BILUNG  CODE  4810-2S-M 


Customs  Service 

Public  Meeting  on  Customs  "Mod  Act" 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
2-day  public  meeting  will  be  held  in 
Hearing  Room  B  of  the  Interstate 
Commerce  Commission  in  Washington, 


DC,  commencing  at  10  a.m.  on 
Wednesday.  February  9, 1994.  The 
purpose  of  this  meeting  is  to  provide  the 
public  with  a  general  briefing  and  invite 
informal  discussion  covering  a  variety 
of  Customs  modernization  opportunities 
and  requirements  provided  for  under 
Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182).  Because  of  the 
limitations  on  available  seating,  those 
planning  to  attend  are  requested  to 
notify  Customs  in  advance. 

DATES:  February  9, 1994,  from  10  a.m. 
to  5  p.m.  and  February  10. 1994,  from 
9  a.m.  to  4  p.m. 

ADDRESSES:  Interstate  Commerce 
Commission  Building.  Hearing  Room  B, 
12th  Street  &  Constitution  Avenue.  NW.. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Snell,  "Mod  Act"  Task  Force,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229.  Phone:  (202)  482-6990;  FAX: 
(202) 482-6994. 

SUPPt-EMENTARY  INFORMATION:  On 
December  8,  1993.  the  President  signed 
the  "North  American  Free  Trade 
Agreement  Implementation  Act."  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Pub.  L.  103-182), 
popularly  known  as  the  Customs 
Modernization  Act  or  "Mod  Act." 
became  effective  when  it  was  signed.  To 
provide  the  pubUc  with  a  general  "Mod 
Act"  briefing  and  invite  informal 
dialogue  relative  to  implementation 
plans  and  issues.  Customs  will  hold  an 
open  meeting  in  Washington  on 
February  9-10, 1994.  Among  the  topics 
to  be  discussed  at  the  meeting  will  be 
remote  location  filing,  periodic 
processing  (including  Importer  Activity 
Summary  Statements  and 
reconciliation),  recordkeeping, 
regulatory  audit  procedures,  and 
informed  compliance. 

Because  seating  is  limited, 
reservations  will  be  required.  Persons 
planning  to  attend  are  requested  to 
noUfy  Mr.  Dale  Snell  by  FAX  at  202- 
482-6994  or  by  phone  at  202-482-6990. 
Should  demand  for  seats  exceed 
capacity.  Customs  will  schedule  and 
hold  a  second  meeting  with  an  identical 
agenda. 

Dated:  January  10. 1994. 
JohnDurant, 

Director,  "Mod  Act"  Task  Force. 
(FR  Doc.  94-1136  Filed  1-14-94;  8:45  ami 
BILUNO  CODE  4a20-02-P 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FX]C  To  Hold  Open  Commission 
Meeting,  Wednesday,  January  19, 1994. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  January  19, 1994,  which  is 
scheduled  to  commence  at  9  a.m.,  in 
room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Transport  Rate 
Structure  and  Pricing  (CC  Docket  No.  91- 
213).  Summary:  The  Commission  will 
consider  adoption  of  a  Second  Report  and 
Order  regarding  transport  pricing. 
2 — Common  Carrier — Title:  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers.  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
FtulemakJng  initiating  the  fourth  year 
comprehensive  review  of  the  performance 
of  local  exchange  carriers  under  price  cap 
regulation. 
3 — Common  Carrier — Title:  Amendment  of 
the  Commission's  Rules  to  Establish  Rules 
and  Policies  Pertaining  to  a  Mobile 
Satellite  Service  in  the  1610-1626.5/ 
2483.5-2500  MHz  Frequency  Bands  (OC 
Docket  No.  92-166).  Summary;  The 
Commission  will  consider  adoption  of  a 
Notice  of  Proposed  Rulemaking  concerning 
the  establishment  of  a  mobile-satellite 
service  in  the  1610-1626.5/2483.5-2500 
MHz  frequency  bands. 
4 — Common  Carrier — Title:  Amendment  of 
Parts  1  and  21  of  the  Conmiission's  Rules 
to  Redesignate  the  27.5-29.5  GHz 
Frequency  Band  and  to  Establish  Rules  and 
Policies  for  Local  Multipoint  Distribution 
Service  (CC  Docket  No.  92-297.  RMs-7872 
and  7722).  Summary:  The  Commission  will 
consider  adoption  of  a  Second  Notice  of 
Proposed  Rulemaking  regarding  proposals 
to  redesignate  the  27.5-29.5  GHz  frequency 
band  from  the  Point-to-Point  Microwave 
Radio  Service  to  a  point-to-multipoint 
service,  and  regarding  fixed  satellite  use  of 
the  band. 

Note:  The  summaries  listed  in  this  notice 
are  intended  for  the  use  of  the  public 
attendmg  open  Commission  meetings. 
Information  not  summarized  may  also  be 
considered  at  such  meetings.  Consequently 
these  summaries  should  not  be  interpreted  to 
limit  the  Commission's  authority  to  consider 
any  relevant  information. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 


Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-1193  Filed  1-13-94;  8:45  am) 

BILUNO  CODE  6712-01-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Wednesday,  January  19, 1994. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 
STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  January  19 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  Part  55  on 
Renewal  of  Licenses  and  Requalification 
Requirements  for  Licensed  Operators 

(Contact:  Anthony  DiPalo.  301-492-3784 
or  Frank  Collins.  301-504-3173) 

b.  Proposed  Export  of  Fort  St.  Vrain 
Unirradiated  HEU  Fuel  Assemblies  to 
France  for  Recovery  and  Down-Blending 
to  LEU  (XSNM02748)  (Tentative) 

(Contact:  Betty  Wright,  301-504-2342) 
Note:  AHirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  si>ecific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  January  12, 1994. 
WUUam  M.  HiU,  Jr.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doa  94-1216  Filed  1-13-94,  10:59  am) 
BILUNO  COOC  75M-et-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1463) 

TIME  AND  DATE:  10  a.m..  Wednesday, 
January  19,  1994. 


PLACE:  TVA  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive,  Knoxville, 
Teimessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  November  17, 1993. 

Action  Items 

New  Business 

C — Energy 

Cl.  One-year  Coal  and  Transportation 
Contracts  for  Shawnee  Fossil  Plant. 

E — Real  Property  Transactions 

El.  Public  Auction  Sale  of  a  Portion  of  Pine 
Tree  Branch  Experimental  Watershed 
Affecting  Approximately  3.2  Acres  of  Land  in 
Henderson  County.  Tennessee. 

E12.  Sale  of  Three  Noncommercial, 
Nonexclusive  Permanent  Easements 
Affecting  Approximately  0.38  Acre  of  Land 
on  Tellico  Lake  for  Recreational  Water-Use 
Facilities. 

E3.  Sale  of  a  10- Year  Term  Easement 
Affecting  Approximately  0.49  Acre  of  Land 
on  TVA's  Bowling  Green  Microwave 
Repeater  Site  Property  in  Warren  County, 
Kentucky,  for  a  Cellular  Telephone 
Transmitting  Site. 

E4.  Sale  of  Permanent  Easement  Affecting 
0.01  Acre  of  TVA's  West  Point  Customer 
Service  Center  Property  to  the  Mississippi 
Department  of  Transportation  for  a  Highway 
Improvement  Project  in  Clay  County, 
Mississippi. 

F — Unclassified 

Fl.  Filing  of  a  Condemnation  Case 

F2.  Supplement  to  Contract  No.  TV- 
9n00V  with  GDI  Power  Systems  Group. 
Incorporated,  for  work  at  Browns  Ferry 
Nuclear  Plant,  Subject  to  Satisfactory 
Negotiations  and  Final  Review  Prior  to 
Execution. 

F3.  Contract  with  PRC  Engineering 
Systems,  Incorporated,  for  work  at  Browns 
Ferry  Nuclear  Plant,  Subject  to  Satisfactory 
Negotiations  and  Final  Review  Prior  to 
Execution. 

F4.  Supplement  to  Personal  Services 
Contract  No.  TV-86070V  with  Pellissippi 
State  Technical  Community  College. 

Infonnatien  Itema 

1.  Supplement  No.  5  to  Contract  No.  TV- 
86567V  with  United  Energy  Services 
Corf>oratiorj — Watts  Bar  Nuclear  Plant. 

2.  New  Investment  Management 
Agreements — Tennessee  Valley  Authority 
Retirement  System. 

3.  Grant  of  15-Year  Easement  to  BellSouth 
Mobility  Inc.  in  Davidson  County,  Tennessee 

4.  Abandonment  of  a  Portion  of  TVA's 
Great  Falls-Estill  Springs  Transmission  Lice 
Right-of-Way  Easement  in  Warren  County, 
Tennessee. 

5.  Revision  to  Testing  and  Restart  Program. 
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6.  Recommendations  Resulting  from  the 
58th  Annual  Wage  Conference  for  Project 
Agreement  Wage  Rates. 

7.  Recommendations  Resulting  from  the 
58th  Annual  Wage  Conference  for  Annual 
Trades  and  Labor  Employees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Alan  Carmichael,  Vice  President, 


Governmental  Relations,  or  a  member  of 
his  staH'  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 


Dated:  January  12. 1994. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[FR  Doc.  94-1225  Filed  1-13-94;  11:55  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxl  Notice  documents.  These  corrections  are 
prepared  by  the  OfTice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OP  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  92-140-1] 

Brucellosis  in  Cattle;  State  arxJ  Area 

Classifications 

Correction 

FR  Doc.  93-948  was  published  on 
page  4360  in  the  issue  of  Thursday, 
January  14,  1993.  This  document  was  an 
interim  rule  changing  the  brucellosis 
classiHcation  of  the  state  of  Oregon.  It 
was  published  in  the  Proposed  Rule 
section  of  the  Federal  Roister.  It 
should  have  appeared  in  the  Rules 
section. 

BILUMG  CODE  160S-01-O 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

pocket  No.  931235-3335;  1.0. 120993A] 

Pacific  Halibut  Fisheries 

Correction 

In  proposed  rule  document  93-31273 
beginning  on  page  67762  in  the  issue  of 
Wednesday,  December  22, 1993,  make 
the  following  corrections: 

1.  On  page  67762,  in  the  first  column, 
in  the  SUMMARY,  in  the  first  Une, 
"proposed"  should  read  "proposes". 

2.  On  the  same  page,  in  the  3d 
column,  in  the  4th  complete  paragraph, 
in  the  10th  Hne,  after  "that"  insert 
"were". 

3.  On  page  67763,  in  the  second 
column,  in  the  eighth  Une  bom  the  end, 
"review"  should  read  "reviewed". 

4.  On  the  same  page,  in  the  third 
column,  in  the  last  complete  paragraph, 
in  the  eighth  line  fitim  the  end, 
"48*34'44'  N."  should  read  "48-35'44' 
N.". 

BILUNO  CODE  1S<»«1-0 


Federal  Register 

Vol.  59.  No.  11 

Tuesday.  January  18,  1994 


ENVIRONMENTAL  PROTECTION 
AGENCY 


< 


40  CFR  Part  52 

ICT-9-1-«153;  RI-5-1-6152;  A-1-FRL-4807-4J 

Approval  and  Promulgation  of  Air 
Quattty  Implementation  Plans; 
Connecticut  and  Rhode  Island;  Stage  II 
Vapor  Recovery 

Correction 

In  rule  document  93-30776  beginning 
on  page  65930  in  the  issue  of  Friday, 
December  17, 1993,  make  the  following 
correction: 

1.  On  page  65931,  in  the  3d  column, 
in  the  10th  line,  "10,000"  should  read 
"100,000". 

BILUNO  COOE  1S<»«t« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

{CA-050-02-71 23-55-6251;  CACA  29583] 

Realty  Action;  Termination  of 
Classifications  and  Disposal  of  Public 
Land  In  Shasta,  Butte,  and  Trinity 
Counties,  CA 

Correction 

In  docimient  93-30755  beginning  on 
page  66011  in  the  issue  of  Friday, 
December  17, 1993,  on  page  66011,  in 
the  third  column,  in  the  land 
description  for  "M.D.M.,  Trinity 
County,"  in  the  first  line  "T.  33  N.,  R.9 
E."  should  read  "T.  33  N.,  R.  9  W." 

BILUNO  COOE  150S41-O 
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Part  II 


Environmental 
Protection  Agency 

Sediment  Quality  Criteria;  Notice 
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VIRONMENTAL  PROTECTION 
ENCY 

#-FRL-4827-2] 

jiment  Quality  Criteria 

ENCY:  Enviroiunental  Protection 

sncy. 

TON:  Notice  of  Availability  and 

}uest  for  Comment  on  Sediment 

ality  Criteria  and  Support 

:uments. 

/IMARY:  Pursuant  to  section  304(a)(1) 
he  Clean  Water  Act.  the  U.S. 
/ironmental  Protection  Agency  (EPA) 
;  developed,  and  is  requesting  public 
nments  on,  documents  presenting 
iposed  Sediment  Quality  Criteria  for 
Protection  of  Benthic  Organisms  for 
5  priority  pollutant  (section  307(a)) 
imicals,  guidelines  for  deriving  these 
eria  on  a  site-specific  basis,  and  the 
hnical  basis  for  deriving  the  criteria. 
3  criteria  dociunents  present  data  and 
eria  for  acenaphthene,  dieldrin, 
Irin,  fluoranthene  and  phenanthrene, 
ich  were  selected  for  their  known 
icity.  hydrophobicity,  and 
sistence.  EPA  intends  to  publish 
h  of  the  documents  in  Tmal  form 
)r  considering  public  comments, 
ile  the  general  regulatory  role 
liment  Quality  Criteria  play  will  be 
lined  in  the  Contaminated  Sediment 
nagement  Strategy  (CSMS)  which 
1  be  available  for  public  comment  in 
near  future.  The  Agency  is 
^cifically  soliciting  comments  on  the 
entific  soundness  of  the  criteria 
/elopment  methodology  and  the 
:eria  themselves  as  opposed  to  their 
)lication.  Comments  received  in 
ponse  to  this  notice  on  the  intended 
is  and  implementation  of  the  criteria 
il  be  taken  into  account  in  preparing 
proposed  CSMS  and  other  guidance 
terials.  An  exception  to  this  is  the 
:ential  for  the  Sediment  Quality 
teria  to  be  used  as  Applicable  and 
levant  or  Appropriate  Requirements 
lAKs)  under  CERCLA.  The  EPA 
licularly  welcomes  comment  and 
cussion  on  the  applicability  and 
aropriateness  of  using  the  criteria  as 
ARs. 

reS:  Written  comments  must  be 
jtmarked  or  submitted  by  hand  on  or 
ore  April  18, 1994. 

PRESSES:  Comments  may  be  mailed 
delivered  to:  Sediment  Quality  Clerk, 
iter  Docket  MC-4101,  Environmental 
)tection  Agency.  401  M  Street  SW., 
>m  L102  Washington,  DC  20460. 
mmenters  are  requested  to  submit 
y  references  cited  in  their  comments, 
mmenters  are  also  requested  to 
)mit  an  original  and  3  copies  of  their 


written  comments  and  enclosures. 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Reiley,  Sediment  Quality 
Criteria  Program,  Office  of  Science  and 
Technology.  Mail  Code  4304,  401  M 
Street  SW..  Washington,  DC  20460. 
phone:  202-260-0658. 

SUPPLEMENTARY  INFORMATION: 

I.  Availability  of  Documents 

This  notice  announces  the  availability 
for  public  review  and  comment  of  draft 
documents  proposing  sediment  quality 
criteria  for  the  protection  of  benthic 
organisms  for  five  priority  pollutant 
chemicals,  the  methodology  used  to 
derive  the  criteria,  and  guidelines  for 
modifying  the  criteria  on  a  site-specific 
basis.  The  seven  documents  for  which 
public  comment  is  requested  are: 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
ACENAPHTHENE  (EPA-822-R-93- 
013) 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
DIELDRIN  (EPA-822-R-93-015) 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
ENDRIN  (EPA-822-R-93-016) 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
FLUORANTHENE  (EPA-822-R-93- 
012) 

•  Sediment  Quality  Qiteria  for  the 
Protection  of  Benthic  Organisms: 
PHENANTHRENE  (EPA-82  2^-93- 
014) 

•  Technical  Basis  for  Deriving 
Sediment  Quality  Criteria  for  Nonionic 
Organic  Contaminants  for  the  Protection 
of  Benthic  Organisms  by  Using 
Equilibrium  Partitioning  (EPA-822-R- 
93-011) 

•  Guidelines  for  Deriving  Site- 
Specific  Sediment  Quality  Criteria  for 
the  Protection  of  Benthic  Organisms 
(EPA-822-R-93-017) 

Copies  of  the  draft  documents  may  be 
obtained  upon  request  from  the  Office  of 
Water  Resource  Center  (202)  260-7786. 
These  documents  are  also  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  the  Water 
Docket  Room  L-102  (basement) 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
For  access  to  Docket  materials,  call  (202) 
260-3027  between  9  a.m.  and  3:30  p.m. 
for  an  appointment.  Copies  of  these 
documents  are  also  available  for  review 
in  the  EPA  Regional  office  libraries.  For 
the  Regional  Office  library  in  your  area 


contact:  EPA  Library,  (202)  260-3944. 
EPA's  response  to  public  comment  will 
be  available  upon  request  from  the 
Office  of  Water  Resource  Center  (202) 
260-7786.  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

II.  Background  Information 

Toxic  contaminants  in  bottom 
sediments  of  the  nation's  lakes,  rivers, 
wetlands,  and  coastal  waters  create  the 
potential  for  continued  environmental 
impact  even  where  water  column 
contaminant  levels  comply  with 
established  water  quality  criteria.  In 
addition,  contaminated  sediments  can 
have  impacts  on  water  quality  even 
when  additional  pollutants  are  no 
longer  being  added  by  any  other  source. 
It  is  intended  that  sediment  quality 
criteria  be  protective  of  benthic 
organisms  and  be  used  to:  assess  the 
extent  of  sediment  contamination,  aid  in 
implementing  measures  that  limit  or 
prevent  additional  contamination,  and 
identify  when  appropriate  remediation 
activities  are  needed. 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  314(a)(1)).  directs  EPA  to 
develop  and  publish  criteria  reflecting 
the  latest  scientific  knowledge  on  the 
identifiable  effects  of  pollutants  on 
public  health  and  welfare,  aquatic  life, 
wildlife  and  recreation.  EPA  has 
j)eriodically  issued  ambinent  water 
quality  criteria  guidance,  beginning 
with  the  publication  of  "Water  Quality 
Criteria  1972."  All  criteria  guidance 
through  late  1986  was  summarized  in  an 
EPA  document  entitled  "Quality 
Criteria  for  Water,  1986."  EPA  has 
subsequently  published,  from  time  to 
time,  new  ambient  water  quality  criteria 
guidance  for  additional  pollutants  or 
revised  existing  criteria  guidance. 

EPA's  criteria  documents  are  intended 
to  provide  a  comprehensive 
toxicological  evaluation  of  each 
chemical  addressed  therein,  based  on 
available  information.  For  toxic 
pollutants,  the  documents  tabulate  the 
numeric  acute  and  chronic  toxicity 
information  for  aquatic  life  and,  where 
sufficient  information  is  available, 
derive  the  numeric  criteria  maximum 
concentrations  (acute  criteria)  and  the 
numeric  criteria  continuous 
concentrations  (chronic  criteria)  that  the 
Agency  recommends  to  protect  aquatic 
life  resources.  The  documents  also 
provide  recommended  criteria  to  protect 
human  health.  EPA  has  published 
numeric  aquatic  life  criteria  for  30 
priority  pollutants  and  human  health 
criteria  for  91  priority  pollutants. 
Aquatic  life  criteria  address  potential 
water  column  impacts  only. 


I 
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EPA  is  now  proposing  sediment 
quality  criteria  for  five  priority  pollutant 
chemicals  (endrin,  dieldrin, 
fluoranthene,  phenanthrene,  and 
acenaphthene)  that  EPA  has  determined 
are  present  in  the  sediment  of  the 
Nation's  waters  and  cause  or  have  the 
potential  to  cause  adverse  effects  to  the 
water  colimin  and  benthic  assemblages 
and  their  hierarchical  foodchains 
including  humans.  Pursuant  to  section 
104  of  the  Clean  Water  Act,  the  Agency 
has  conducted  research,  experiments 
and  demonstrations  and  has  studied  the 
effects  of  contaminated  sediment  on 
freshwater,  marine,  and  estuarine 
aquatic  life.  EPA  used  this  information 
to  develop  the  criteria  proposed  today, 
which  represent  EPA's  first  effort  to 
develop  sediment  quality  criteria.  These 
five  chemicals  were  selected  because  of 
their  known  toxicity,  hydrophobicity, 
andpersistence. 

EPA  developed  these  proposed 
sediment  quality  criteria  using  a 
methodology  called  the  Equilibrium 
Partitioning  Approach  which  was 
selected  after  considering  a  variety  of 
approaches  that  could  be  used  to  assess 
sediment  contamination.  Technical 
reviews  of  the  methodology  and 
supporting  science  was  conducted  by 
the  EPA  Science  Advisory  Board  (SAB) 
in  February  1989  and  )une  1992.  Data 
collected  in  support  of  the  ambient 
aquatic  life  water  quality  criteria  or  an 
equivalent  data  base  were  also  used  to 
derive  the  proposed  sediment  quahty 
criteria.  Sediment  criteria 
concentrations  are  expressed  as 
micrograms  chemical  per  gram  organic 
carbon  and  apply  to  sediments  with  > 
0.2%  organic  carbon;  below  this  the 
criteria  should  not  be  applied  because  of 
significant  scientific  uncertainty 
associated  with  extrapolating  to 
sediments  with  <  0.2%  organic  carbon. 

HI.  Possible  Uses  of  Sediment  Quality 
Criteria 

The  main  purpose  of  this  noticais  to 
seek  comment  on  the  scientific  and 
technical  merit  of  the  criteria  and 
methodology.  To  place  the  criteria  in 
context,  this  section  discusses  potential 
uses  of  the  criteria. 

EPA  is  in  the  process  of  identifying  ' 
and  evaluating  a  range  of  possible  uses 
to  which  final  sediment  quality  criteria 
may  be  applied.  For  example,  EPA  is 
considering  whether  to  use  these  criteria 
as  a  basis  for  water  quality  assessment 
reports  under  section  305(b),  as  a  basis 
for  total  maximum  daily  loads  imder 
section  303(d),  and  water  quality-based 
e^uent  limits  in  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permits  under  section  402, 
and/or  as  a  possible  standard  in 


developing  clean-up  strategies  under  the 
Clean  Water  Act  or  other  statutes.  These 
and  other  possible  uses  are  discussed 
below. 

Section  305(b)  requires  the  states  to 
assess  the  quality  of  their  navigable 
waters  in  terms  of  the  extent  to  which 
they  meet  the  goals  of  the  Qean  Water 
Act.  EPA  proposes  to  encourage  states, 
during  these  assessments,  to  identify 
areas  with  sediment  contamination. 

Under  section  303(c),  states  adopt 
water  quality  standards  including 
criteria  to  protect  designated  uses.  Final 
section  304(a)  numeric  sediment  quality 
criteria  guidance  could  be  used  by  states 
in  adopting  State  numeric  sediment 
quality  criteria  designed  to  protect  the 
public  health  or  welfare,  enhance  the 
quality  of  water,  and  serve  the  purposes 
of  the  Act. 

Sediment  quality  criteria  could 
become  a  basis  for  total  maximum  daily 
loads  under  section  303(d)  and  water 
quality-based  effluent  limits  in  NPDES 
permits  under  section  402.  (Their  use  in 
NPDES  permits  is  discussed  in  detail 
below).  Pursuant  to  section  303(d), 
states  are  required  to  identify  and 
establish  total  maximum  daily  loads  for 
water  where  existing  pollution  controls 
are  not  stringent  enough  to  achieve 
applicable  water  quality  standards. 
Under  section  301(b)(1)(c),  permit 
writers  are  required  to  impose  in  NPDES 
permits  any  more  stringent  limitations 
necessary  to  achieve  water  quality 
standards.  If  a  state  has  adopted  water 
quality  standards  based  on  sediment 
quality  criteria,  and  if  those  standards 
are  not  being  achieved,  then  TMDLs  are 
required  (unless  existing  controls  will 
remedy  the  impairment)  and 
appropriate  effluent  limits  need  to  be 
included  in  NPDES  permits.  In  addition, 
even  if  the  states  do  not  adopt  numeric 
sediment  criteria  as  part  of  state  water 
quality  standards,  the  EPA  section 
304(a)  criteria  could  still  be  used  by 
State  and  Federal  permit  writers  as  a 
starting  point  under  40  CFR 
122.44{d){l)(vi)  to  derive  numeric  water 
quality-based  effluent  limits  as 
necessary  to  attain  applicable  narrative 
criteria  (e.g.,  those  that  require  receiving 
waters  to  be  "free  from"  toxics).  Indeed, 
many  states,  as  part  of  their  narrative 
criteria,  have  adopted  prohibitions 
against  objectionable  sediment  deposits. 
Similarly,  the  section  304(a)  criteria 
could  be  used  in  state's  TMDLs. 

National  Pollutant  Discharge 
Elimination  System  Program 

In  EPA's  1987  report.  An  Overview  of 
Sediment  Quality  in  the  United  States, 
municipal  sewage  treatment  plants  and 
combined  sewer  overflows  were  cited  as 
sources  of  sediment  contamination  in 


all  regions  of  the  country.  Chemical, 
steel,  metal  working  and  electroplating 
industries  were  also  mentioned  as 
sources  in  many  areas  as  were  engine 
and  automotive  facilities,  nuclear 
energy  producers,  paper  mills, 
tanneries,  refineries  and  other 
petroleum  industries,  electrical 
component  and  capacitor 
manufacturers,  and  wood  preservers. 
The  Agency  is  compiling  a  national 
inventory  of  point  and  nonpoint  sources 
of  sediment  contamination  to  assist  in 
targeting  at  risk  sites  and  facilities. 

In  recognition  of  the  role  of 
contaminated  sediments  as  a  cause  of 
impaired  water  quality,  the  NPDES 
permitting  program  is  developing  and 
field  testing  models  predictive  of  the 
ambient  quality  of  water  and  sediment. 
While  existing  water  quality  models 
may  be  quite  helpful  in  understanding 
the  sediment  dynamics  in  specific 
waterbodies,  they  may  be  too  complex 
to  be  routinely  used  by  regulatory 
authorities  to  establish  water  quality- 
based  effluent  limits  based  on  sediment 
quality  criteria.  The  NPDES  program  is 
supporting  development  of  a  chemical- 
specific  sediment  quality  criteria-based 
effluent  limit  methdology  and  is  testing 
its  application.  The  NPDES  program 
also  intends  to  develop  guidance  on  the 
procedure.  EPA  hopes  that  such  a 
method  will  be  sufficiently 
sophisticated  to  be  reliable  and 
defensible,  yet  require  minimal  data 
points  and  scientific  extrapolations  so 
that  it  can  be  routinely  applied  in  a 

Tlatory  context, 
addition  to  developing  a  sediment 
quality  criteria-based  permitting 
methodology,  the  NPDES  program  is 
supporting  laboratory  training, 
demonstrations,  and  guidance 
development  on  the  assessment  and 
control  of  bioconcentrating  pollutants 
which,  by  nature,  accumulate  in 
sediments.  It  is  also  supporting 
development  of  acute  and  chronic 
sediment  toxicity  tests  and  sediment 
toxicity  identification  evaluations.  The 
sediment  quality  criteria  will  advance 
all  of  these  efforts  by  establishing  a  new 
tool  for  achieving  the  long-term  goals  of 
the  Act. 

Great  Lakes  Program 

Sediment  quality  criteria  could  also 
be  used  in  connection  with  the  Great 
Lakes  program.  For  example,  the  Great 
Lakes  Water  Quality  Agreement 
provides  that  the  United  States  and 
Canadian  governments  will  cooperate 
with  State  and  Provincial  governments 
to  ensure  that  Remedial  Action  Plans 
("RAPs")  are  developed  and 
implemented  for  specific  Areas  of 
Concern  ("AOCs")  in  the  Great  Lakes. 
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3  Great  Lakes  Water  Agreement  also 
Is  ftv  the  establishment  of  compatible 
eria  between  the  two  countries  for 

classification  of  sediment  quality, 
us.  EPA  anticipates  that  Great  Lake 
tes  and  EPA  Regions  will  use  final 
liment  quaUty  criteria  for  various 
•poses,  including  establishing 
orities  for  sites  needing  further 
essment,  targeting  areas  for  potential 
lediation  and  prevention  efforts,  and 
>porting  the  development  of  state 
ter  quality  standcirds  based  on 
liment  quality  criteria, 
n  each  of  the  designated  AOC's 
a  ted  in  the  United  States 
itaminated  sediments  have  been 
ntified  as  causing  at  least  one  of  the 
beneficial  use  impairments  listed  in 

Great  Lakes  Water  Quality 
reement.  The  RAPs  are  to  specify  the 
leficial  uses  that  are  impaired,  the 
medial  measures  needed  to  restore 
leficial  uses,  and  an  implementation 
ledule.  For  those  AOC's  already 
ntified  most  of  the  Stage  1  RAPs 
oblem  identification)  have  already 
m  completed  and  most  Stage  2  RAPs 
medial  actions)  are  in  preparation, 
irefore,  the  proposed  criteria  will  be 
ist  applicable  for  the  identification  of 
ure  AOC's  and  development  of  their 
ige  1  and  2  RAPs. 

rhe  International  Joint  Commission 
Z)  has  published  "listing/delisting 
teria"  for  adding  and  removing  a  site 
m  the  AOC  list.  The  listing/delisting 
teria  refer  to  various  tools  to  measure 
!  impacts  on  beneficial  uses. 
:luding  the  contaminant  levels  in  fish 
i  wildlife,  numerical  water  quality 
teria  for  surface  waters,  and,  in  the 
ie  of  restrictions  on  dredging 
ivities,  the  extent  to  which  sediment 
ntamination  may  exceed  standards, 
idelines,  or  IJC  objectives.  The  EPA 
11  look  to  the  Great  Lakes  States  to 
.'iew  sediment  quality  data  for  each 
K;  in  relation  to  the  possible 
pairment  of  beneficial  uses  and  to 
nsider  304(a)  sediment  quality  criteria 
d  any  other  more  recent  data  or 
event  site  specific  data  to  design 
jventive  and  remedial  actions  for 
ntaminated  sediment.  For  example, 
A  in  cooperation  with  Great  Lakes 
ites  and  the  Canadian  Federal  and 
avincial  Governments,  may  use  the 
diment  quality  criteria  as  one  means 
prioritize  sites  for  action  by 
mparing  the  toxic  contaminant 
ncentration  in  the  sediments  to  the 
)st  stringent  of  either  Canadian  or 
S.  standards  or  guidelines. 

perfund  Pmgmm  Uses 

rhe  SQC  have  been  developed 
imarily  to  assist  in  pollution 
svention  and  water  quality  control 


activities.  Due  to  many  factors,  such  as 
the  potential  for  causing  environmental 
damage  through  distrubing 
contaminated  sediments,  they  are  not 
intended  as  mandatory  levels  to  be  met 
in  clean-up  efforts.  EPA  recognizes  that, 
in  particular  circumstances,  it  may  be 
appropriate  to  use  natural  recovery  as  a 
sediment  remediation  tooL  Superfund  is 
primarily  a  remediation  program 
concerned  with  the  clean-up  or 
remediation  of  sites  that  have  been 
contaminated. 

The  Superfund  program  expects  to 
use  SQC  as  a  tool  to  evaluate  sites  that 
may  require  assessment  and  possible 
remediation.  For  example,  if  a  site  has 
been  shown  to  exceed  SQC  levels,  it 
may  be  given  higher  priority  for 
assessment  with  the  Hazard  Ranking 
System  (HRS)  to  help  determine  if  the 
site  should  be  added  to  the  National 
Priorities  List  (NPL).  NPL  sites  typically 
require  long  term  remediation  efforts.  In 
general,  the  Superfund  program  expects 
to  employ  SQC  for  sites  with  sediment 
contamination  as  part  of  a  tiered  testing 
protocol 

Given  the  above  approach  to  the 
assessment  of  contaminated  sediments. 
Superfund's  approach  is  consistent  with 
the  conclusions  of  both  the  Science 
Advisory  Board's  November  1992 
review  of  the  criteria  and  the  Agency: 
"The  use  of  SQC's  as  stand-alone,  pass- 
fail  criteria  is  not  recommended  for  all 
applications."  and  "*  *  *  the 
inappropriate  uses  of  the  SQC's,  such  as 
mandatory  target  clean-up  standards, 
[should  be  stated)  unless  additional  site 
specific  studies  are  completed."  At  the 
same  time.  SQC's  might  be  considered 
water  quality  criteria  as  referenced  in 
section  121(dJ(2)(A)  of  CERCLA.  and 
thus  potential  Applicable  or  Relevant 
and  Appropriate  Requirements 
(ARAR's).  Similarly,  if  SQC  are  adopted 
by  States  as  part  of  water  quality 
standards,  they  could  be  considered  as 
ARARs.  The  Agency  requests  comment 
on  the  appropriateness  of  the  use  of 
SQC  as  ARARs  and  if  so  what  aspects 
of  the  remedial  action  they  should 
affect. 

RCRA  Corrective  Action 

The  Office  of  Solid  Waste  will  include 
the  304(a)  sediment  quality  criteria  as 
assessment  tools  in  RCRA  Facility 
Investigations  (RFI's)  guidance. 
Currently  the  guidance  warns  about 
potential  sediment  quality  problems  but 
does  not  recommend  specific  tests  to 
evaluate  the  ecological  and  human 
health  risks  posed  by  contaminated 
sediments. 


Other  Programs 

A  variety  of  other  regulatory  and 
nonregulatory  programs  are  looking  to 
sediment  quality  criteria  as  a  benchmark 
for  contaminated  sediment  evaluations. 
The  dredging  program  (Sec  404  of  the 
CWA  and  102  of  MPRSA).  which  is 
jointly  implemented  by  the  Army  Corps 
of  Engineers  and  the  EPA.  may 
incorporate  sediment  quality  criteria 
into  'Tier  II  of  the  dredged  material 
management  plan  which  is  currently 
under  development.  Other  examples  of 
potential  sediment  quality  criteria  uses 
are  to:  (1)  Proactively  monitor  to  ensure 
uncontaminated  sediments  remain 
uncontaminated;  (2)  predict  the  need  to 
arrest  increasing  contamination  before 
harm  occurs;  (3)  establish  the  spatial 
extent  of  contamination  to  determine 
the  potential  costs/benefits  of  clean-up 
and  remediation  efforts;  and/or  (4) 
identify  sources  of  contamination  via 
toxicity  identification  evaluation  (TIE) 
protocols  that  link  toxic  contaminants  to 
sources.  In  some  cases,  sediment  criteria 
alone  would  be  sufficient  to  identify 
and  to  estabhsh  goals  for  remediation  or 
clean-up  of  contaminated  sediment.  In 
other  cases  the  sediment  criteria  should 
be  supplemented  with  biological 
sampling  and  testing  and  more 
extensive  chemical  monitoring  before 
decisions  are  made. 

Neither  the  Science  Advisory  Board 
nor  the  Agency  believes  the  sediment 
quality  criteria  should  be  used  as  "pass/ 
fail"  criteria  or  mandatory  clean-up 
levels  for  all  programs.  It  is  often  more 
environmentally  sound  to  allow  clean 
sediments  to  cover  contaminated 
sediments  over  time  than  to  remove  the 
sediments  in  question.  The  removal  of 
contaminated  sediments  may  in  and  of 
itself  cause  physical  harm  to  bottom 
communities  as  well  as  cause 
resuspension  and  dispersion  of  the 
contaminant  being  removed.  The  costs 
of  clean-up  may  also  be  prohibitive 
because  of  the  level  or  areal  extent  of 
contamination  and  the  disposal 
requirements  for  contaminated 
sediments.  Therefore.  EPA  expects  that 
the  sediment  quality  criteria  will  be 
used  in  a  tiered  approach  to  evaluate  the 
level  and  areal  extent  of  sediment 
contamination  and  the  risk  associated 
with  a  variety  of  clean-up  or 
remediation  alternatives. 

In  combination,  the  above  authorities 
provide  a  comprehensive  mechanism 
for  monitoring,  assessing  and 
researching  the  effects  of  pollutants  on 
the  Nation's  waters  and  regulating  the 
discharges  in  order  to  eliminate  or  limit 
their  potential  impacts  on  water  quality. 
EPA  also  expects  to  publish,  in  the  near 
future,  an  EPA  Contaminated  Sediment 
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Management  Strategy,  which  will 
provide  guidance  on  the  application  of 
the  sediment  quality  criteria.  Though 
not  specifically  requested  at  this  time, 
comments  received  in  connection  with 
this  notice  that  discuss  implementation 
issues  will  be  considered  in  the 
development  of  the  draft  strategy. 

V.  Description  of  Sediment  Criteria 
Pollutants 

Criteria  pollutants  were  selected  for 
their  known  toxicity,  hydrophobicity. 
and  persistence.  The  following  section 
lists  each  chemical,  its  CAS  number, 
sediment  quality  criteria  value 
expressed  as  ug  pollutant  per  gram  of 
organic  carbon  within  the  sediment,  and 
a  brief  description  of  the  chemical,  its 
potential  sources  and  uses.  The  criteria 
documents  themselves  provide  details 
on  the  range  of  uncertainty  that 
surrounds  the  criteria  values  provided 
below. 

Acenaphthene 

(CAS  No.  83-32-9) 

Sediment  Quality  Criteria  Value: 

Freshwater  130  ng/goc 

Saltwater:  230  jig/goc 

Dihydro-acenaphthylene  or  1.8 
ethylenenapthalene  occurs  in  coal  and 
is  released  during  the  high  temperature 
carbonization  or  coking  of  coal. 
Acenaphthene  is  also  used  as  a  dye 
intermediate  in  the  manufacture  of 
plastics,  insecticides  and  fungicides, 
and  has  been  detected  in  cigarette 
smoke  and  gasoline  condensates.  It  is  a 
polycyclic  aromatic  hydrocarbon. 

Dieldrin 

(CAS  No.  60-57-1) 

Sediment  Quality  Criteria  Value: 
Freshwater:  11  |ig/goc 
Saltwater:  20  Mg/goc 
Prior  to  the  cancellation  of  its 
registration  (1974),  dieldrin  was  one  of 
the  most  widely  used  chlorinated 
hydrocarbon  pesticides.  Prior  to  its 
cancellation  (1974),  aldrin  was  used  in 
greater  quantity  than  dieldrin  but 
quickly  transforms  into  dieldrin  in  the 
environment.  The  chemicals  were 
primarily  used  to  control  insect  pests  on 
corn  and  later  on  citrus  fruits. 

Endrin 

(CAS  No.  72-20-^) 

Sediment  Quality  Criteria  Value: 

Freshwater:  4.2  (tg/goc 

Saltwater:  0.76  (ig/goc 

Endrin  is  a  chlorinated  hydrocarbon 
insecticide.  Prior  to  its  cancellation 
(1986)  it  was  used  in  the  agricultural 
chemical  industry  for  the  control  of 
pests  on  fruits  and  vegetation. 
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Fluoranthene 

(CAS  No.  206-44-0) 

Sediment  Quality  Criteria  Value: 

Freshwater:  620  ng/goc 

Saltwater:  300  Mg/goc 

Fluoranthene,  a  polycyclic  aromatic 
hydrocarbon,  is  a  combustion  product 
produced  by  the  pyrolysis  of  organic 
raw  materials,  such  as  coal  and 
petroleum  at  high  temperature.  It  is 
ubiquitous  in  the  environment. 

Phenanthrene 

(CAS  No.  85-01-8) 

Sediment  Quality  Criteria  Value: 

Freshwater:  180  fig/go. 

Saltwater  240  jig/goc 

Phenanthrene  is  a  polycyclic  aromatic 
hydrocarbon,  naturally  present  in  coal 
and  petroleum,  and  having  some 
industrial  uses.  It  is  also  formed  as  a 
combustion  product. 

V.  Description  of  the  Technical  Basis 
for  Deriving  Numerical  National 
Sediment  Quality  Criteria  for  Nonionic 
Organic  Contaminants  Using 
Equilibrium  Partitioning 

The  Technical  Basis  for  Deriving 
Sediment  Quality  Criteria  for  Nonionic 
Organic  Contaminants  for  the  Protection 
of  Benthic  Organisms  by  Using 
Equilibrium  Partitioning  presents  the 
research  performed  and  data  collected 
in  the  development  of  the  equilibrium 
partitioning  approach  to  deriving 
sediment  quality  criteria.  (See  Section  I 
entitled:  "Availability  of  Documents".) 

VI.  Description  of  Guidelines  for 
Deriving  Site-Specific  Sediment  Quality 
Criteria  for  the  Protection  of  Benthic 
Organisms 

The  Guidelines  for  Deriving  Site- 
Specific  Sediment  Quality  Criteria  for 
the  Protection  of  Benthic  Organisms 
provides  guidance  on  the  methodology 
which  is  appropriate  for  modifying 
nationally  applicable  sediment  quality 
criteria  on  a  site-specific  basis.  The 
document  details  the  procedures  and 
data  necessary  to  perform  the 
modification  that  may  be  required 
because  of  unique  sensitivities  of  site 
species  or  partitioning  processes  at  the 
site.  (See  Section  I  entitled: 
"Availabihty  of  Docimients".) 

Request  for  Comments 

EPA  is  soliciting  comments  on  the 
scientific  soundness  of  the  criteria 
development  methodology  and  the 
proposed  criteria  themselves.  The 
sediment  quality  criteria,  like  the 
surface  water  quaUty  criteria,  are 
ambient  criteria  describing  aquatic 
conditions  which  support  designated 


uses.  The  merit  and  vahdity  of  these 
criteria  must  stand  alone  without  regard 
to  permit  limit  derivation,  sediment 
remediation  costs,  etc  Specifically  the 
Agency  requests  comment  on  the  five 
sediment  quality  criteria  documents 
described  above,  the  document  entitled 
"Technical  Basis  for  Deriving  Sediment 
Quality  Criteria  for  Nonionic  Organic 
Contaminants  for  the  Protection  of 
Benthic  Organisms  by  Using 
Equilibrium  Partitioning"  and  the 
"Guidelines  for  Deriving  Site-Specific 
Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms".  EPA 
is  also  interested  in  receiving  comments 
on  the  following  issues: 

1.  Site  Specific  Criteria  Modifications 

Under  section  304(a)  a  state  may 
develop  its  own  water  quality  criteria  on 
either  a  state- wide  basis  or  on  a  site- 
specific  basis  to  be  protective  of  unique 
waters.  EPA  is  considering  the  same 
approach  for  the  developement  of 
sediment  quality  criteria.  Section 
131.11(b)(1)  of  EPA 's  regulations  allows 
states  to  modify  3D4(a)  criteria  to  reflect 
site-specific  conditions,  when  adopting 
water  quality  standards  based  on  such 
criteria  guidance  and  EPA  is 
considering  allowing  similar  site- 
specific  modification  for  water  quality 
standards  based  on  EPA's  sediment 
quality  criteria  guidance.  Technical 
persons  have  identified  a  number  of 
reasons  both  supporting  and  challenging 
the  appropriateness  of  allowing  site 
specific  modifications  to  sediment 
criteria.  EPA  is  particularly  interested  in 
receiving  comments  and  ideas  on  site 
specific  criteria  modifications.  A  more 
detailed  discussion  of  these  issues  can 
be  found  on  this  topic  on  page  99  of  the 
Technical  Basis  document  identified 
above. 

2.  Need  for  Separate  Sediment  Quality 
Criteria  To  Protect  Fresh  Wafer  and 
Marine  Species 

For  certain  chemicals  (acenaphthene, 
dieldrin.  fluoranthene.  and 
phenanthrene),  statistical  analysis  of  all 
the  data  used  in  the  derivation  of  water 
quality  criteria  revealed  no  significant 
differences  in  the  relative  sensitivity  of 
fresh  water  and  marine  species.  Further, 
there  are  no  known  chemical  or 
physical  properties  of  the  above 
chemicals  that  would  support  a 
difference  in  toxicity  and  bioavailability 
between  aquatic  environments.  (These 
comparisons  do  not  hold  for  endrin.) 
However,  EPA  customarily  has 
developed  separate  criteria  for  saltwater 
and  freishwater  to  avoid  having  the 
sensitivity  of  species  in  one  aquatic 
environment  drive  environmental 
decisions  and  regulation  in  the  other 
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environment.  Although  these  sediment 
quality  criteria  are  derived  separately 
for  freshwater  and  saltwater,  EPA  seelcs 
comment  on  the  appropriateness  of  a 
single  sediment  quality  criteria 
applicable  to  both  aquatic  environments 
after  first  demonstrating  equivalency  of 
sensitivity  (for  these  and  future  criteria). 

Acenaphthene 

Sediment  Quality  Criteria  Value: 

Freshwater:  130  jig/goc 

Saltwater:  230  >ig/goc 

This  difference  is  less  than  a  factor  of 
2. 

Dieldrin 

Sediment  Quality  Criteria  Value: 

Freshwater:  11  ^g/goc 

Saltwater:  20  ^^goc 

This  difference  is  less  than  a  factor  of 
2. 

Fluoranthene 

Sediment  Quality  Criteria  Value: 

Freshwater  620  ng/goc 

Saltwater:  300  >ig/goc 

This  difference  is  less  than  a  factor  of 
2. 

Phenanthrene 

Sediment  Quality  Criteria  Value: 

Freshwater:  180  ^g/goc 

Saltwater  240  Mg^goc 

This  difference  is  less  than  a  factor  of 
2. 

Endrin 

Sediment  Quality  Criteria  Value: > 
Freshwater:  4.2  ^g/goc 
Saltwater:  0.76  Jig/goc 


This  difference  is  approximately  a 
factor  of  5  which  is  statistically 
significant  and  would  require  that 
endrin  have  both  criteria  values. 

3.  Level  of  Protection 

Existing  section  304(a)  ciiteria  are 
intended  to  protect  a  balanced  and 
indigenous  aquatic  community  by 
protecting  most  individuals  within 
sensitive  species.  As  a  practical  matter, 
the  basic  aquatic  life  procedure 
approximates  the  goal  by  deriving 
criteria  to  protect  most  individuals  in 
the  95th  percentile  (most  sensitive)  of 
the  tested  genera.  This  is  done  by  basing 
acute  criteria  on  LC50  or  similar  tests, 
and  dividing  the  final  result  by  two  to 
protect  most  individuals,  as  opposed  to 
protecting  only  50%.  Less  sensitive 
species  are  more  fully  protected,  while 
more  sensitive  species  are  somewhat 
protected.  There  are  exceptions 
procedures  which  override  this  basic 
approach  where  necessary  to  protect 
wildhfe,  plants,  or  commercially 
important  aquatic  species.  See  50  FR 
30784,  July  29,  1985,  for  details.  Tested 
species  are  selected  to  include  a 
minimum  data  set  of  specified  aquatic 
species.  As  such,  tested  species  are 
considered  to  be  surrogates  for  untested 
species.  This  same  approach  is  currently 
proposed  for  benthic  organisms  via  the 
sediment  quality  criteria.  Comment  is 
being  sought  on  the  appropriateness  of 
this  approach. 


4.  Use  of  SQC  as  ARAR's  in  the  CERCLA 
Program 

The  availability  of  sediment  quality 
criteria  for  adoption  by  States  into  State 
water  quality  standards  provides  for  the 
potential  requirement  in  those  States 
that  the  SQC  be  used  as  ARAR's.  As 
discussed  earlier,  EIPA  is  concerned  that 
this  "mandatory  clean-up  level"  may  be 
an  inappropriate  use  of  the  proposed 
criteria.  The  Agency  requests  comment 
on  the  use  of  SQC  as  ARAR's  should 
they  be  adopted  into  State  water  quality 
standards. 

5.  Definition  of  Sediments  to  Which 
Sediment  Quality  Criteria  Apply 

The  criteria  documents  define 
sediments  to  which  SQC  are  applicable 
as  those  "permanently  inundated  with 
water,  intertidal  sediment  and  to 
sediments  inundated  periodically  for 
durations  sufficient  to  permit 
development  of  benthic  assemblages." 
The  criteria  are  not  intended  to  apply  to 
"sediments  occasionally  inundated  so 
that  they  support  terrestrial  species." 
The  Agency  believes  the  appropriate 
uses  of  SQC  are  for  those  sediments  that 
maintain,  or  have  the  potential  to 
maintain  if  not  contaminated,  benthic 
aquatic  assemblages.  Comments  that 
discuss  a  broader  or  narrower  definition 
or  that  support  the  proposed  definition 
are  requested. 

Dated:  December  28. 1993. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  644 
FUN  1840-AB65 

Educational  Opportunity  Centers 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Educational 
Opportunity  Centers  program.  The 
Educational  Opportunity  Centers 
program  is  authorized  under  title  IV  of 
the  Higher  Education  Act  of  1965 
(HEA).  and  these  final  regulations 
implement  changes  made  to  the  HEA  by 
the  Higher  Education  Amendments  of 
1992.  In  addition  to  incorporating 
statutory  changes,  the  regulations  also 
clarify  and  simplify  requirements 
governing  the  program  and  revise  one 
funding  criterion. 

The  purposes  and  allowable  activities 
of  the  Educational  Opportunity  Centers 
program  support  the  National  Education 
Goals.  Specifically,  the  program  funds 
projects  designed  to  improve  the 
academic  competency  of  program 
participants  (Goal  #3). 
DATES:  These  regulations  take  effect 
either  45  days  afier  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  to  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

Applicability:  The  criteria  listed 
under  §  644.22  will  apply  on  and  after 
June  1, 1994.  Until  June  1. 1994.  the 
existing  criteria  will  continue  to  apply. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Wingfield,  U.S.  Department 
of  Education.  400  Maryland  Avenue. 
SW.,  room  5065,  Washington,  DC 
20202-5249.  Telephone:  (202)  708- 
4804.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325,  enacted  July  23, 1992).  The 
Educational  Opportxmity  Centers 
program  provides  grants  to  institutions 
of  higher  education;  public  and  private 
agencies  and  organizations: 
combinations  of  institutions,  agencies, 
and  organizations;  and  secondary 
schools  under  special  circumstances. 
The  purposes  of  the  program  are  to  (1) 


provide  information  regarding  financial 
and  academic  assistance  available  for 
individuals  who  desire  to  pursue  a 
program  of  postsecondary  education; 
and  (2)  assist  individuals  in  applying  for 
admission  to  institutions  that  offer 
programs  of  postsecondary  education, 
including  preparing  necessary 
applications  for  use  by  admissions  and 
financial  aid  officers. 

On  October  26. 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (58  FR  57704).  The 
NPRM  included  a  summary  of 
regulations  proposed  to  implement 
statutory  changes  and  other  regulations 
proposed  to  clarify  and  simplify 
requirements  governing  the  program. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  45  persons 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  the  changes  that  have 
been  made  in  the  regulations  since 
publication  of  the  NPRM  is  published  as 
an  appendix  to  these  final  regulations. 

Ma)or  Changes  in  the  Regulations 

The  major  differences  between  the 
NPRM  and  these  final  regulations  are  as 
fcJlows: 

1.  Section  644.21  (Selection  Criteria — 
Plan  of  Operation) 

The  criterion  listed  under 
§  644.21(c)(5)  has  been  modified  to 
encourage  applicants  to  include 
information  about  their  plan  to 
coordinate  with  other  projects  for 
disadvantaged  students. 

2.  Section  644.30  (Allowable  Costs) 

Section  644.30  has  been  revised  to 
include,  as  allowable  costs, 
transportation,  lodging,  and  meals  for 
project  participants  and  staff  during 
visits  to  postsecondary  institutions  or 
for  participation  in  "College  Day"  and 
career  awareness  activities.  Also,  fees 
for  college  admissions  applications  and 
college  entrance  examination  fees  are 
now  permissible  under  certain 
circumstances. 

3.  Section  644.31  (Unallowable  Costs) 

This  section  has  been  revised  to 
conform  to  the  changes  made  in  the 
allowable  costs  section. 

4.  Section  644.32  (Recordkeeping) 

The  language  in  §  644.32(d)(1)  has 
been  modified  to  lessen  the 
recordkeeping  burden  on  grantees. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirement  of  Executive  Order  12372 


and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  644 

Colleges  and  Universities,  Education 
of  disadvantaged,  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Secondary  education. 

(Catalog  of  Federal  Domestic  Assistance 
Numl)er  84.066  Educational  Opportunity 
Centers  Program.) 

Dated:  January  10, 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  revises  part  644  of  title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  644— EDUCATIONAL 
OPPORTUNITY  CENTERS 

Subpart  A — General 

644.1  What  is  the  Educational  Opportunity 
Centers  program? 

644.2  Who  is  eligible  for  a  grant? 

644.3  Who  is  eligible  to  participate  in  a 
project? 

644.4  What  services  may  a  project  provide? 

644.5  How  long  is  a  project  period? 

644.6  What  regulations  apply? 

644.7  What  defmiUons  apply? 

Subpart  B — Assurances 

644.10    What  assurances  must  an  applicant 
submit? 

Subpart  C— How  Does  ttie  Secretary  Make 
a  Grant? 

644.20  How  does  the  Secretary  decide 
which  new  grants  to  make? 

644.21  What  selection  criteria  does  the 
Secretary  use? 
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644.22  How  does  the  Secretary  evaluate 
prior  experience? 

644.23  How  does  the  Secretary  set  the 
amount  of  a  grant? 

Subpart  D— What  Conditions  Must  Be  Met 
by  a  Grantee? 

644.30  What  are  allowable  costs? 

644.31  What  are  unallowable  costs? 

644.32  What  other  requirements  must  a 
grantee  meet? 

Authority:  20  U.S.C.  1070a-n  and  1070a- 
16.  unless  otherwise  noted. 

Subpart  A— General 

§644.1    What  Is  the  Educational 
Opportunity  Centers  program? 

The  Educational  Opportunity  Centers 
program  provides  grants  for  projects 
designed  to  provide — 

(a)  Information  regarding  financial 
and  academic  assistance  available  for 
individuals  who  desire  to  pursue  a 
program  of  postsecondary  education; 
and 

(b)  Assistance  to  individuals  in 
applying  for  admission  to  institutions 
that  offer  programs  of  postsecondary 
education,  including  assistance  in 
preparing  necessary  applications  for  use 
by  admissions  and  financial  aid  officers. 
(Authority:  20  U.S.C.  1070a-16) 

§644.2    Who  is  eligible  for  a  grant? 

The  following  are  eligible  for  a  grant 
to  carry  out  an  Educational  Opportunity 
Centers  project: 

(a)  An  institution  of  higher  education. 

(b)  A  public  or  private  agency  or 
organization. 

(c)  A  combination  of  the  types  of 
institutions,  agencies,  and  organizations 
described  in  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  A  secondary  school,  under 
exceptional  circumstances  such  as  if  no 
institution,  agency,  or  organization 
described  in  paragraphs  (a)  and  (b)  of 
this  section  is  capable  of  carrying  out  an 
Educational  Opportunity  Centers  project 
in  the  target  area  to  be  served  by  the 
proposed  project. 

(Authority:  20  U.S.Q  1070a-ll) 

§  644.3    Who  is  eligible  to  participate  in  a 
project? 

(a)  An  individual  is  eligible  to 
participate  in  an  Educational 
Opportunity  Centers  project  if  the 
individual  meets  all  of  the  following 
requirements: 

(l)(i)  Is  a  citizen  or  national  of  the 
United  States; 

(ii)  Is  a  permanent  resident  of  the 
United  States; 

(iii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  provides 
evidence  from  the  Immigration  and 
Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident; 


(iv)  Is  a  permanent  resident  of  Guam, 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau);  or 

(v)  Is  a  resident  of  the  Freely 
Associated  States— the  Federated  States 
of  Micronesia  or  the  Republic  of  the 
Marshall  Islands. 

(2)(i)  Is  at  least  19  years  of  age;  or 

(ii)  Is  less  than  19  years  of  age,  and 
the  individual  cannot  be  appropriately 
served  by  a  Talent  Search  project  under 
34  CFR  part  643,  and  the  individual's 
participation  would  not  dilute  the 
Educational  Opportunity  Centers 
project's  services  to  individuals 
described  in  paragraph  (a)(2){i)  of  this 
section. 

(3)  Expresses  a  desire  to  enroll,  or  is 
enrolled,  in  a  program  of  postsecondary 
education,  and  requests  information  or 
assistance  in  applying  for  admission  to, 
or  financial  aid  for,  such  a  program. 

(b)  A  veteran  as  defined  in  §  644.7(b). 
regardless  of  age.  is  eligible  to 
participate  in  an  Educational 
Opportunity  Centers  project  if  he  or  she 
satisfies  the  eligibility  requirements  in 
paragraph  (a)  of  this  section  other  than 
the  age  requirement  in  paragraph  (a)(2) 
of  this  section. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
16) 

§  644.4    What  services  may  a  project 
provide? 

An  Educational  Opportunity  Centers 
project  may  provide  the  following 
services: 

(a)  Public  information  campaigns 
designed  to  inform  the  community 
about  opportunities  for  postsecondary 
education  and  training. 

(b)  Academic  advice  and  assistance  in 
course  selection. 

(c)  Assistance  in  completing  college 
admission  and  financial  aid 
applications. 

(d)  Assistance  in  preparing  for  college 
entrance  examinations. 

(e)  Guidance  on  secondary  school 
reentry  or  entry  to  a  General 
Educational  Development  (GED) 
program  or  other  alternative  education 
program  for  secondary  school  dropouts. 

(fj  Personal  counseling. 

(e)  Tutorial  services. 

(n)  Career  workshops  and  coimseling. 

(i)  Mentoring  programs  involving 
elementary  or  secondary  school 
teachers,  faculty  members  at  institutions 
of  higher  education,  students,  or  any 
combination  of  these  persons. 

(j)  Activities  described  in  paragraphs 
(a)  through  (i)  of  this  section  that  are 
specifically  designed  for  students  of 
limited  English  proficiency. 

(k)  Other  activities  designed  to  meet 
the  purposes  of  the  Educational 


Opportunity  Centers  program  stated  in 
§644.1. 

(Authority:  20  U.S.C  1070a-16) 

§  644.5    How  long  Is  a  project  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
under  the  Educational  Opportunity 
Centers  program  is  four  years. 

(b)  The  Secretary  approves  a  project 
period  of  five  years  for  applications  that 
score  in  the  highest  ten  percent  of  all 
applications  approved  for  new  grants 
under  the  criteria  in  §  644.21. 

(Authority:  20  U.S.C.  1070a-ll) 

§644.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
Educational  Opportunity  Centers 
program: 

(a)  The  Education  Department  Genera) 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  except  for  §  75.511. 

(3)  34  CFR  Part  17  (Definitions  that 
Apply  to  Department  Regulations), 
except  for  the  definition  of  "secondary 
school"  in  §  77.1. 

(4)  34  CFR  Part  79  (Intei^ovemmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34"CFR  Part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  644. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
16) 

§644.7    What  deflnitJons  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Budget 

Budget  period 

EDGAR 

Equipment 

Facilities 

Fiscal  year 

Grant 

Grantee 

Private 

Project 

Project  period 

Public 

Secretary 

Supplies 
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(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

HEA  ni<^ans  the  Higher  Education  Act 
of  1965,  as  amended. 

Institution  of  higher  education  means 
an  educational  institution  as  defined  in 
sections  1201(a)  and  481  of  the  HEA. 

Low-income  individual  means  an 
individual  whose  family's  taxable 
income  did  not  exceed  150  percent  of 
the  poverty  level  amount  In  the  calendar 
year  preceding  the  year  In  which  the 
individual  initially  participated  in  the 
project.  The  j>overty  level  amount  is 
determined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census 
of  the  U.S.  Department  of  Commerce. 

Participant  means  an  individual 
who — 

(i)  Is  detennined  to  be  eligible  to 
participate  in  the  project  under  §  644.3; 
and 

(ii)  Receives  profect  services. 

Postsecondary  education  means 
education  beyond  the  secondary  school 
level. 

Potential  fint-generoticn  college 
student  means — 

(i)  An  individual  neither  of  whose 
parents  received  a  baccalaureate  degree; 
or 

(ii)  An  individual  who  regularly 
resided  with  and  received  support  from 
only  one  parent  and  whose  supporting 
parent  did  not  receive  a  baccalaureate 
degree. 

Secondary  school  means  a  school  that 
provides  secondary  education  as 
determined  under  State  law,  except  that 
it  does  not  include  educaticm  beyond 
grade  12. 

Target  area  means  a  geographic  area 
served  by  an  Educational  Opporttinity 
Centers  protect. 

Veteran  means  a  person  who  served 
on  active  duty  as  a  member  oi  the 
Armed  Forces  of  the  United  States — 

(i]  For  a  period  of  more  than  180  days, 
any  part  c;  which  occurred  after  January 
31, 1955,  and  who  was  discharged  or 
released  from  active  duty  under 
conditions  other  than  dishonorable:  or 

(ii)  Atter.January  31, 1955,  and  who 
was  discharged  or  released  from  active 
duty  because  of  a  service-connected 
disability. 

(Authority  20  U.S.C  10708-11, 1070»-16, 
and  1141) 

Subparts — Asstirances 

§644.10    Wbat  aesurancea  must  an 
appUcant  sutwnit? 

An  applicant  shall  submit,  as  part  of 
its  application,  assurances  that — 

(a)  At  least  two-thirds  of  the 
individuals  it  serves  under  its  proposed 
Educational  Opportunity  Centers  project 
will  be  low-income  individuals  who  are 


potential  first-generation  college 
students; 

(b)  Individuals  who  are  receiving 
services  from  another  Educational 
Opportunity  Centers  proiect  or  a  Talent 
Search  pro)ect  under  34  CFR  Part  643 
will  not  receive  services  under  the 
proposed  project; 

(c)  The  project  will  be  located  in  a 
setting  or  settings  accessible  to  the 
individuals  proposed  to  be  served  by 
the  project;  and 

(d)  If  the  applicant  is  an  institution  of 
higher  education,  it  will  not  use  the 
project  as  a  part  of  its  recruitment 
program. 

(Attthority:  20  U.S.C.  1070»-16) 

Subpart  C — How  Does  ttM  Secretary 
Make  a  Grant? 

$644.20    How  does  the  Secretary  decide 
which  new  grants  to  make7 

(a)  The  Secretary  evaluates  an 
application  for  a  new  grant  as  follows: 

(l)(i)  The  Secretary  evaluates  the 
application  on  the  basis  of  the  selection 
criteria  in  §644.21. 

(ii)  The  maximum  score  for  all  the 
criteria  In  §  644.21  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criteri<Hi. 

(2)(i)  For  an  application  for  a  new 
grant  to  continue  to  serve  substantially 
the  same  populations  or  campuses  that 
the  applicant  is  serving  under  an 
expiring  project,  the  Secretary  evaluates 
the  applicant's  prior  experience  in 
delivering  services  under  the  expiring 
project  on  the  basis  of  the  criteria  in 
§644.22, 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  644.22  is  15  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(3)  The  Secretary  awards  additional 
points  equal  to  10  percent  of  the 
application's  score  under  paragraphs  (a) 
(1)  and  (2)  of  this  section  to  an 
application  for  a  project  in  Cuam.  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  or  the  Northern.  Mariana  islaiuis 
if  the  applicant  meets  the  requirements 
of  subparts  A,  B,  and  D  of  this  part. 

(b)  i'he  Secretary  makes  new  grants  in 
rank  order  on  the  basis  of  the 
applications'  total  scores  under 
paragraphs  (a)  (1)  through  (3)  of  this 
section. 

(c)  If  the  total  scores  of  two  or  more 
applications  are  the  same  and  there  are 
insufficient  funds  for  these  apphcations 
after  the  approval  of  higher-ranked 
applications,  the  Secretary  uses  the 
remaining  funds  to  serve  geographic 
areas  and  elig;ib)e  populations  th^  have 


been  underserved  by  the  Educational 
Opportunity  Centers  program. 

(d)  The  Secretary  may  decline  to  make 
a  grant  to  an  applicant  that  carried  out 
a  project  that  involved  the  fraudulent 
use  of  funds  under  section  402A(c)(2)tB) 
of  the  HEA. 

(Authority:  20  U.S.C  I070a-11, 1070a-16. 
and1144a(a)) 

$644.21    What  selectlon  Criteria  does  the 
Secretary  use?  ! 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
new  grant: 

(a)  Need  for  theprofect  (24  points). 
The  Secretary  evaluates  the  r>eed  for  an 
Educational  Opportunity  Centers  project 
in  the  proposed  target  area  on  the  basis 
of  the  extent  to  which  the  application 
contains  clear  evidence  of — 

(1)  A  high  number  or  percentage,  or 
both,  of  low-income  families  residing  in 
the  target  area; 

(2)  A  high  number  or  percentage,  or 
both,  of  individuals  residing  in  the 
target  area  with  education  completion 
levels  below  the  baccalaureate  level; 

(3)  A  high  need  on  the  part  of 
residents  of  the  target  area  for  further 
education  and  training  from  programs  of 
postsecondary  education  in  order  to 
meet  changing  employment  trends;  and 

(4)  Other  indicators  of  need  for  an 
Educational  Opportunity  Centers 
project,  including  the  presence  of 
unaddressed  educational  or 
socioeconomic  problems  of  adult 
residents  in  the  target  area. 

(b)  Objectives  (8  p>oints).  The 
Secretary  evaluates  the  quality  of  the 
apphcant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
they — 

(1)  Include  both  process  and  outcome 
objectives  relating  to  each  of  the 
purposes  of  the  Educational 
Opportunity  Centers  program  stated  in 
§644.1; 

(2)  Address  the  needs  of  the  target 
area; 

(3)  Are  clearly  described,  specific,  and 
measurable;  and 

(4)  Are  ambitious  but  attainable 
within  each  budget  period  and  the 
project  period  given  the  proieci  budget 
and  other  resources. 

(c)  Phn  of  operation  (30  points).  The 
Secretary  evaluates  the  quahty  of  the 
applicant's  plan  of  operation  on  the 
basis  of  the  following: 

(1)  (4  points)  The  plan  to  inform  the 
residents,  schools,  and  community 
organizations  in  the  target  area  of  the 
goals,  objectives,  and  services  of  the 
project  and  the  eligibility  requirements 
for  participation  in  the  project; 

(2)  (4  points)  The  plan  to  identify  and 
select  eligible  participants  and  ensure 
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their  participation  without  regard  to 
race,  color,  national  origin,  gender,  or 
disability; 

(3)  (2  points)  The  plan  to  assess  each 
participant's  need  for  services  provided 
by  the  project; 

(4)  (12  pofnts)  The  plan  to  provide 
services  that  meet  participants'  needs 
and  achieve  the  objectives  of  the  project; 
and 

(5)  (8  points)  The  management  plan  to 
ensure  the  proper  and  efficient 
administration  of  the  project  including, 
but  not  limited  to,  the  project's 
organizational  structure,  the  time 
committed  to  the  project  by  the  project 
director  and  other  personnel,  and, 
where  appropriate,  its  coordination  with 
other  projects  for  disadvantaged 
students. 

(d)  Applicant  and  community  support 
(16  points).  The  Secretary  evaluates  the 
applicant  and  community  support  for 
the  proposed  project  on  the  basis  of  the 
extent  to  which  the  applicant  has  made 
provision  for  resources  to  supplement 
the  grant  and  enhance  the  project's 
services,  including — 

(1)  (8  points)  Facilities,  equipment, 
supplies,  personnel,  and  other  resources 
committed  by  the  applicant;  and 

(2)  (8  points)  Resources  secured 
through  written  commitments  from 
schools,  community  organizations,  and 
others. 

(e)  Quality  of  personnel  {9  points).  (1) 
The  Secretary  evaluates  the  quality  of 
the  personnel  the  applicant  plans  to  use 
in  the  project  on  the  basis  of  the 
following: 

(i)  The  qualifications  required  of  the 
project  director. 

(ii)  The  qualifications  required  of  each 
of  the  other  personnel  to  be  used  in  the 
project. 

(iii)  The  plan  to  employ  personnel 
who  have  succeeded  in  overcoming  the 
disadvantages  or  circumstances  like 
those  of  the  population  of  the  target 
area. 

(2)  In  evaluating  the  qualifications  of 
a  person,  the  Secretary  considers  his  or 
her  experience  and  training  in  fields 
related  to  the  objectives  of  the  project. 

(f)  Budget  (5  points).  The  Secretary 
evaluates  the  extent  to  which  the  project 
budget  is  reasonable,  cost-effective,  and 
adequate  to  support  the  project. 

(g)  Evaluation  plan  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project's 
objectives; 

(2)  Provide  for  the  applicant  to 
determine,  using  specific  and 
quantifiable  measures,  the  success  of  the 
project  in — 


(i)  Making  progress  toward  achieving 
its  objectives  (a  formative  evaluation); 
and 

(ii)  Achieving  its  objectives  at  the  end 
of  the  project  period  (a  summative 
evaluation);  and 

(3)  Provide  for  the  disclosure  of 
unanticipated  project  outcomes,  using 
quantifiable  measures  if  appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0065) 
(Authority:  20  U.S.C.  1070a-16) 

§  644.22    How  does  ttie  Secretary  evaluate 
prior  expertence? 

(a)  In  the  case  of  an  application 
described  in  §644.20(a)(2)(i),  the 
Secretary  reviews  information  relating 
to  an  applicant's  performance  under  its 
expiring  Educational  Opportunity 
Centers  project.  This  information 
includes  performance  reports,  audit 
reports,  site  visit  reports,  and  project 
evaluation  reports. 

(b)  The  Secretary  evaluates  the 
applicant's  prior  experience  in 
delivering  services  on  the  basis  of  the 
following  criteria: 

(1)  (3  points)  (i)  Whether  the 
applicant  provided  services  to  the 
required  number  of  participants  who 
resided  in  the  target  area;  and 

(ii)  Whether  two-thirds  of  all 
participants  served  were  low-income 
individuals  and  potential  first- 
generation  college  students. 

(2)  (6  points)  The  extent  to  which  the 
applicant  met  or  exceeded  its  objectives 
regarding  the  provision  of  assistance  to 
individuals  in  applying  for  admission 
to,  or  financial  aid  for,  programs  of 
postsecondary  education. 

(3)  (6  points)  The  extent  to  which  the 
applicant  met  or  exceeded  its  objectives 
regarding  the  admission  or  reentry  of 
participants  to  programs  of 
postsecondary  education. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0065) 
(Authority:  20  U.S.C.  1070a-16) 

§644.23    How  does  the  Secretary  sat  th« 
amount  o(  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of — 

(1)  34  CFR  75.232  and  75.233,  for  new 
grants;  and 

(2)  34  CFR  75.253,  for  the  second  and 
subsequent  years  of  a  project  period. 

(b)  If  the  circumstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  beginning  in 
fiscal  year  1994  at  the  lesser  of— 

(1)  $180,000;  or 

(2)  The  amount  requested  by  the 
applicant. 

(Authority:  20  U.S.C.  1070a-ll) 


Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantee? 

f  644.30    What  are  allowal>le  costs? 

The  cost  principles  that  apply  to  the 
Educational  Opportimity  Centers 
program  are  in  34  CFR  part  74.  subpart 
Q.  Allowable  costs  include  the 
following  if  they  are  reasonably  related 
to  the  objectives  of  the  project: 

(a)  Transportation,  meals,  and,  with 
specific  prior  approval  of  the  Secretary, 
lodging  for  participants  and  staff  for — 

(1)  Visits  to  postsecondary 
educational  institutions  to  obtain 
information  relating  to  the  admission  of 
participants  to  those  institutions; 

(2)  Participation  in  "College  Day" 
activities;  and 

(3)  Field  trips  to  observe  and  meet  ., 
with  people  who  are  employed  in 
various  career  fields  in  the  target  area 
and  who  can  serve  as  role  models  for 
participants. 

(b)  Purchase  of  testing  materials. 

(c)  Fees  required  for  college 
admissions  of  entrance  examinations 
if— 

(1)  A  waiver  is  unavailable;  and 

(2)  The  fee  is  paid  by  the  grantee  to 
a  third  party  on  behalf  of  a  participant. 

(d)  In-service  training  of  project  staff. 

(e)  Rental  of  space  if — 

(1)  Space  is  not  available  at  the  site  of 
the  grantee;  and 

(2)  The  rented  space  is  not  owned  by 
the  grantee. 

(0  Purchase  of  computer  hardware, 
computer  software,  or  other  equipment 
for  student  development,  project 
administration,  and  recordkeeping,  if 
the  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  the 
equipment  is  required  to  meet  the 
objectives  of  the  project  more 
economically  or  efficiently. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
16) 

S  644.31    What  are  unallowable  costs? 

Costs  that  are  unallowable  under  the 
Educational  Opportunity  Centers 
program  include,  but  are  not  limited  to, 
the  following: 

(a)  Tuition,  fees,  stipends,  and  other 
forms  of  direct  financial  support  for 
participants. 

(b)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(c)  Construction;  renovation,  and 
remodeling  of  any  facilities. 

(Authority:  20  U.S.C.  1070a-n  and  1070a-16) 

§  644.32    What  ottter  requirements  must  a 
grantee  meet? 

(a)  Eligibility  of  participants.  (1)  A 
grantee  shall  determine  the  eligibility  of 
each  participant  in  the  project  at  the 
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time  that  the  individual  is  selected  to 
participate. 

(2)  A  grantee  shall  determine  the 
status  of  a  tow-income  individual  on  the 
basis  of  the  documeQtation  described  in 
section  402A(e)  of  the  HEA. 

(b)  Number  of  participants.  In  each 
budget  period,  a  grantee  shall  serve  a 
minimum  of  1,000  participants  who 
reside  in  the  target  area.  However,  the 
Secretary  may  reduce  the  minimum  ' 
number  of  these  participants  if  the 
amount  of  the  grant  for  the  budget 
period  is  less  than  $180,000. 

(c)  Recordkeeping.  For  each 
participant,  a  grantee  shall  maintain  a 
record  of— 

(1)  The  basis  for  the  grantee's 
determina'lon  that  the  participant  is 
eligible  to  participate  in  the  project 
under  §644.3: 

(2)  The  services  that  are  provided  to 
the  participant;  and 

(3)  The  specific  educational  benefits 
received  by  the  participant. 

(d)  Project  director.  (1)  A  grantee  shall 
employ  a  full-time  project  director 
unless  paragraph  (d)(3)  of  this  section 
applies. 

(2)  The  grantee  shall  give  the  project 
director  sufficient  authority  to 
administer  the  project  effectively. 

(3)  The  Secretary  waives  the 
requiremmt  in  paragraph  (d)  (1)  of  this 
section  if  the  applicant  demonstrates 
that  the  requirement  will  hinder 
coordination — 

(i)  Among  the  Federal  TRIO  Programs 
(sections  402A  through  402F  of  the 
HEA);  or 

(ii)  Between  the  programs  funded 
under  sect:   ns  402A  through  410  of  the 
HEA  and  similar  programs  funded 
through  other  sources. 

(Approved  by  the  Office  of  Management  and 
Budget  under  cootro)  number  1840-oioe5) 

(Authority;  20  U.S.C  lOTOa-ll  and  1070»- 

16). 

NotK  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

Appendix — Analysis  of  Coaimails  and 
Responses 

The  following  is  an  analysis  of  the 
comments  and  changes  in  the 
regulations  since  the  publication  of  the 
NPi?M  on  October  26, 1993  (5«  FR 
57704).  Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Minor  changes — 
and  suggested  changes  that  the 
Secretary  is  not  legally  authorized  to 
make  under  appbcable  statutes — are  not 
generally  addressed. 
How  long  is  a  project  period?  (§  844.6) 
Comment:  One  commenter  suggested  that 
the  Secretary  change  the  regulations  so  that 
a  competition  far  EducstJonaJ  Opportunity 
Center  (EOC)  grants  would  be  iMtd  onc« 


every  two  years.  The  conxmenfer  noted  that 
such  a  scbeduie  would  be  more  efficient  than 
a  4-year  schedule  and  would  be  more  fair 
because  applicants  who  were  not  funded 
could  reapply  more  quickly. 

Discussion:  The  length  of  EOC  project 
periods  is  prescribed  in  the  Higher  Education 
Act.  Section  644.6  of  these  regulations 
merely  reflects  the  statutory  requirement. 

Changes:  None. 

What  selection  criteria  does  the  Secretary 
use?  (§644.21) 

Comment:  Several  conunenters 
recommended  that  §  644.21(c)(5)  be  changed 
to  require  the  Secretary  to  consider  an 
applicant's  plan  to  coordinate  its  EOC  project 
with  otherprojects  that  serve  disadvantaged 
students.  The  comroenters  maintained  that 
allotting  points  based  on  such  a  plan  would 
encourage  coordination  among  projects. 
Some  conunenters  offiered  specific  langauge 
suggesting  that  the  Secretary  evaluate  an 
applicant's  plan  of  operation  based  in  part  on 
"the  plan,  including  the  project's 
organization  structure,  its  coordination  with 
other  programs  for  disadvantaged  students 
sponsored  by  the  sponsoring  entity,  and  the 
time  committed  to  the  project  by 
administrative  and  other  staff,  to  ensure  the 
proper  and  efficient  administration  of  the 
project." 

Discussion:  The  Secretary  agrees  that  an 
applicant's  plan  to  coordinate  activities  with 
other  projects  should  be  considered  in  the 
selection  criteria  and  that  such  consideration 
will  encourage  coordination.  However,  the 
Secretary  recognires  that  in  some  cases  an 
EOC  project  may  be  the  only  project  for 
disadvantaged  students  administered  by  a 
particular  institution  or  agency.  Therefore, 
the  Secretary  has  adopted  much  of  the 
suggested  language  but  has  inchided  the 
modifier  "where  appropriate"  to  ensure  that 
applicants  who  administer  only  an  EOC 
project  will  not  be  disadvantaged  by  their 
inability  to  coordinate  with  other  projects. 

Changes:  Section  644.21(c)(5)  has  been 
changed  to  read:  'The  management  plan  to 
ensure  the  proper  and  efHcient 
administration  of  the  project  including,  but 
not  limited  to,  the  project's  organizatioDal 
structure,  the  time  committed  to  the  project 
by  the  project  director  and  other  personnel, 
and,  where  tpprofuiate,  its  coordination  with 
other  projects  for  disadvantaged  students." 

How  does  the  Secretary  evahiate  prior 
experience?  I§  644.22) 

Comment:  Many  coramenters  suggested 
that  the  Secretary  change  §644.22,  relating  to 
pri<H'  experience  points.  None  of  the 
conunenters  asked  the  Secretary  to  change 
the  wording  of  the  criteria:  all  requested  that 
the  Secretary  describe  in  greater  detail  bow 
the  criteria  are  applied.  Some  commenters 
argued  the  regulations  should  require  the 
Secretary  to  notify  grantees  as  to  the  number 
of  points  they  received  for  prior  experience 
before  the  funding  determinations  are  made. 
Commenters  argued  that  such  a  procedure 
would  allow  grantees  to  "correct  errors"  in 
the  Secretary's  evaluation  of  their  {Mior 
experience.  Other  commenters  suggested  that 
the  regulations  should  require  the  Secretary 
to  award  a  portion  of  the  prior  experieaoa 
points  each  year  based  on  a  grantee's  annual 
performance  report  They  suggested  that  each 


grantee  should  be  informed  within  a 
specified  period  as  to  how  well  each 
performance  report  was  scored. 

Commenters  also  noted  that  the  regulations 
should  require  the  Secretary  to  award  prior 
experience  points  based  only  on  a  grantee's 
performance  during  the  first  two  years  of  its 
grant.  This  procedure,  they  argued,  would 
ensure  that  a  grantee's  prior  experience 
would  be  measured  against  actual  outcomes 
rather  than  speculation  about  what  the 
grantee  is  likely  to  have  accomplished  by  the 
end  of  the  project  period.  Several 
commenters  offered  suggestions  on  how  prior 
experience  points  should  be  allocated  under 
the  two-year  evaluation  schedule. 

Discussion:  The  comments  suggest  a  high 
degree  of  anxiety  over  how  the  Secretary 
rates  prior  experience.  The  comments  imply 
that  the  assessment  process  should  be 
continuous,  extensive,  and  interactive.  The 
Secretary,  however,  has  no  intention  of 
unnecessarily  burdening  grantees  with  such 
a  process.  Under  S  644. 20(2)(i)  of  the 
regulations,  the  Secretary  only  evaluates 
prior  experience  when  a  grantee  submits  an 
application  for  "a  new  grant  to  continue  to 
serve  substantially  the  same  populations  or 
campuses  that  the  applicant  is  serving  under 
an  expiring  grant."  Prior  exp>erience  is  not 
evaluated  until  the  Secretary  receives  such 
an  application.  This  procedure  reflects  the 
mandate  expressed  in  section  402(A)(c)(l)  of 
the  Higher  Education  Act,  which  states:  "In 
making  grants  •  •   •  the  Secretary  shall 
consider  prior  exjierience."  The  law  requires 
the  Secretary  to  evaluate  prior  experience 
only  when  the  Secretary  is  deciding  to  ntake 
a  grant;  the  Secretary  only  decides  to  make 
a  grant  if  an  application  has  been  submitted. 
Thus,  the  final  assessment  of  prior 
experience  is  conducted  as  part  of  the  overall 
process  for  selecting  new  grants.  This  process 
begins  when  applications  are  received  and 
ends  when  applicants  are  notified  of  the 
Secretary's  funding  decisions. 

The  application  process  is  not  an 
interactive  process.  After  the  closing  date,  no 
additional  information  is  accepted  or 
considered.  Therefore,  any  information  that 
an  applicant  feels  should  be  considered 
during  the  course  of  the  selection  process 
should  be  provided  before  the  closing  date. 
The  Secretary  does  not  disclose  information 
relating  to  the  rank  of  applications  until  all 
applicants  are  notified  of  the  Secretary's 
funding  decisions.  After  applicants  receive 
notification,  they  may  request  copies  of 
documents  that  reflect  the  prior  experience 
assessments. 

Changes:  None. 

What  are  allowable  costs?  (§  644.30) 

Comment:  Many  commenters  suggested 
that  the  Secretary  amaiul  §644.30  of  the 
proposed  regulations  to  include  college 
admission  fees  and  college  entrance 
examination  fees  in  the  list  of  allowable 
costs.  The  commenters  noted  that  many  adult 
EOC  participants  cannot  afford  to  pay 
examination  and  application  fees  and  are 
therefore  discouraged  from  pursuing 
postsecondary  educatkm. 

Discussion:  The  Secretary  agrees  that 
admission  fees  should  be  included  In  the  list 
of  allowable  costs  because  some  adult 
participants  may  be  discouraged  from 
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applying  to  postsecondary  institutions 
because  of  the  expense  associated  with 
examination  and  application  fees.  However, 
the  Secretary  strongly  encourages 
Educational  Opportunity  Centers  to  work 
with  higher  educational  institutions  to  secure 
waivers  whenever  possible.  Further, 
application  fees  will  not  be  an  allowable  cost 
under  §  644.30  if  the  fiee  is  paid  to  the  grantee 
institution  because  the  Secretary  encourages 
grantees  to  provide  meaningful  support  to  the 
Educational  Opportunity  Centers  that  they 
administer. 

Changes:  The  Secretary  has  changed 
§  644.30  so  that  the  list  of  allowable  costs 
includes  fees  required  for  college  admissions 
applications  or  entrance  examination  fees  if 
(1)  a  waiver  of  the  fee  is  unavailable;  and  (2) 
the  fee  is  paid  by  the  grantee  to  a  third  party 
on  behalf  of  a  participant. 

What  are  unallowable  costs?  (§644.31) 

Comment:  Many  commenters  requested 
that  the  Secretary  remove  transportation, 
meals,  and  lodging  from  the  list  of 
unallowable  costs  in  §  644.31.  The 
commenters  further  requested  that  the 
Secretary  include  transportation,  meals,  and 
lodging  in  the  list  of  allowable  costs  in 
§  644.30.  Several  commenters  argued  that 
campus  visits  are  necessary  to  help 
participants  choose  an  appropriate 
postsecondary  placement.  Other  commenters 
noted  that  such  visits  are  often  impossible  for 
EOC  (>aTticipants  who  reside  in  rural  areas. 
Finally,  some  commenters  argued  that 
transportation,  meals,  and  lodging  should  be 
allowable  costs  because  they  are  allowable 
under  the  Talent  Search  program. 

Discussion:  The  Secretary  believes  that 
college  visits  are  often  necessary  to  help 
adult  participants  gain  the  confidence  and 
insight  that  they  need  to  feel  comfortable  in 
applying  for  college  admission.  The  Secretary 
agrees  with  the  commenters  that  it  would  be 
unfortunate  if  the  cost  of  such  visitations 
prevented  some  participants  from  pursuing 
postsecondary  education.  Therefore,  on  a 
case-by-case  basis,  transpwrtation,  lodging, 
and  meals  may  be  allowable  costs  under  the 
circumstances  described  in  the  regulations. 

Changes:  The  Secretary  has  removed 
transportation,  lodging,  and  meals  from  the 
list  of  unallowable  costs  in  §644.31.  The 
Secretary  has  also  changed  §  644.30  so  that 
the  list  of  allowable  costs  includes:  "(a) 
Trans{>ortation,  meals,  and,  with  specific 
prior  approval  of  the  Secretary,  lodging  for 
participants  and  staff  for — (1)  Visits  to 
postsecondary  educational  institutions  to 
obtain  information  relating  to  the  admission 
of  participants  to  those  institutions;  (2) 
Participation  in  "College  Day"  activities;  and 


(3)  Field  trips  to  observe  and  meet  with 
people  who  are  employed  in  various  career 
fields  in  the  target  area  and  who  can  act  as 
role  models  fcH-  participants." 

What  other  requirements  must  a  grantee 
meet?  (§644.32) 

Comment:  Some  conunenters  suggested 
that  the  Secretary  should  change 
§  644.32(d)(1)  to  read:  "Unless  a  part-tiine 
director  furthers  coordination  of  the  project 
with  other  programs  for  disadvantaged 
clients  operated  by  the  sponsoring  institution 
or  agency,  or  unless  a  waiver  is  granted,  a 
grantee  shall  employ  a  full-time  project 
director."  The  commenters  argued  that  the 
change  was  necessary  because  the  language 
in  the  NPR.M  does  not  reflect  the  intent  of  the 
1992  Amendments  to  the  Higher  Education 
Act,  which  requires  the  Secretary  to 
encourage  coordination  among  TRIO 
programs  aSd  other  programs  for 
disadvantaged  students  and  to  allow  for  a 
less-than-full-time  director. 

One  commenter  recommended  that  the 
Secretary  require  a  full-time  project  director 
at  all  Educational  Opportunity  Centers.  The 
commenter  noted  that  the  degree  of  detail  to 
which  a  director  must  be  attentive  requires 
a  full-time  commitment.  The  conunenter 
further  suggested  that  coordination  among 
projects  is  desirable  and  can  be  accomplished 
when  various  directors  work  together  for  the 
mutual  benefit  of  all  projects  on  a  single 
campus. 

Discussion:  The  Secretary  strongly 
supports  coordination  of  EOC  activities 
between  and  among  projects  to  extent  that 
the  coordination  fosters — 

(1)  Improved  services  for  the  EOC 
participants; 

(2)  More  efficient  or  effective  means  of 
delivering  services;  or 

(3)  An  increase  in  the  resources  available 
to  participants. 

There  is  no  magic  formula  for 
coordination.  It  only  occurs  when  all 
partners  see  it  in  their  best  interest  to 
cooperate  and  coordinate  activities  to  obtain 
some  beneficial  objectives.  Projects  do  not 
have  to  share  staff  to  coordinate  activities. 
Coordination  can  occur  in  a  number  of  ways 
by  staff  at  all  levels.  Having  a  part-time 
director  does  not  guarantee  that  coordination 
of  activities  will  occur.  Having  a  full-time 
director  does  not  guarantee  that  the 
coordination  of  activities  will  not  occur. 

Each  project  is  different  in  terms  of  its 
setting,  resources,  and  support  systems.  The 
Secretary  recognizes  that  a  project  may 
effectively  operate  with  less  than  a  full-time 
director  if  other  support  personnel  are  in 
place  to  assist  in  shared  management  duties. 


However,  coordination  can  take  many  other 
forms.  For  example,  coordination  may  be 
achieved  by  planning  and  conducting  joint  or 
cooperative  field  trips,  lectures,  career  days, 
or  test-preparation  sessioos.  Coordination 
may  also  be  achieved  by  sharing  space  or 
equipment. 

Section  644.a2(dXl)  accurately  reflects 
both  the  intent  of  the  1992  Amendments  to 
the  HEA  and  the  Secretary's  commitment  to 
coordinatioc.  Waivers  of  the  requirement  for 
a  full-time  director  are  available  under 
§  644.32(d)(3)  if  an  applicant  can  show  that 
efforts  to  coordinate  among  projects  will  be 
hindered  by  not  allowing  one  person  to 
direct  mora  than  one  project 

The  Secretary  believes  that  in  many  cases 
the  size  and  scope  of  an  EOC  project  require 
the  attentioD  of  a  full-time  director.  The 
average  EOC  project  receives  more  than  a 
million  dollars  over  the  course  of  a  project 
period  and  serves  more  than  eight  thousand 
participants.  Given  the  size  and  scope  of  EOC 
projects,  the  Secretary  believes  that  the 
appropriateness  of  allowing  a  part-time 
director  must  be  evaluated  with  great  care. 

Changes:  None. 

Comment-  Several  commenters  suggested 
that  the  Secretary  should  change 
§  644.32(cK3).  relating  to  records  of 
educational  benefits.  The  commenters 
requested  that  the  Secretary  eliminate  the 
phrase  "the  specific  educational  benefits  to 
the  participants  that  resulted  from  the 
services"  because  keeping  a  record  of  how 
each  participant  benefited  from  the  services 
would  be  too  burdensome.  The  commenters 
suggested  that  §644. 32(c)(3)  require  only  that 
grantees  keep  a  record  of  "the  specific 
educational  benefits  received  by  the 
participant" 

One  commenter  suggested  that  the 
Secretary  should  not  change  the 
recordkeeping  requirement  in  §  644.32(c)(3) 
because  it  formed  the  basis  for  collecting 
valuable  statistics. 

Discussion:  The  Secretary  agrees  that  the 
phrase  "that  resulted  from  the  services" 
implies  that  a  grantee  must  demonstrate  and 
record  a  causal  relationship  between  services 
and  benefits.  The  Secretary  believes  that  such 
a  record  is  not  necessary  to  indicate  a  benefit, 
particularly  in  instances  where  the  services 
provided  can  be  deemed  to  be  benefits  in  and 
of  themselves. 

Changes:  The  recordkeeping  requirement ' 
at  § 644.32(c)(3)  is  changed  to  read  "the 
specific  educational  benefits  received  by  the 
participant" 

(FR  Doc.  94-903  Filed  1-14-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.066] 

Educational  Opportunity  Centers; 
Notice  Inviting  Applications  for  New 
Awards  for  FY  1994 

Purpose  of  Program:  To  provide 
grants  to  permit  applicants  to  conduct 
projects  designed  to:  (1)  Provide 
information  regarding  financial  and 
academic  assistance  available  for 
individuals  who  desire  to  pursue  a 
program  of  postsecondary  education, 
and  (2)  assist  individuals  to  apply  for 
admission  to  institutions  that  offer 
programs  of  postsecondary  education. 
This  program  supports  the  National 
Education  Goals.  Specifically,  the 
program  funds  projects  designed  to 
increase  education  opportimities  for 
adults  (Goals  5). 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions,  agencies 
and  organizations,  and,  in  exceptional 
cases,  secondary  schools,  such  as  if  no 
other  applicants  are  capable  of 
providing  an  Educational  Opportimity 


Centers  project  in  the  proposed  target 
area. 

Deadline  for  transmittal  of 
applications:  March  14, 1994. 

Deadline  for  intergovernmental 
review:  May  13, 1994. 

Applications  available:  January  28, 
1994. 

Available  funds:  S22. 5  million. 

Estimatea  range  of  awards:  $180,000- 
$750,000. 

Estimated  average  size  of  awards: 
$346,000. 

Estimated  number  of  awards:  65. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  Up  to  60  months. 

Budget  period:  12  months. 

Applicable  regulations:  (a)  TJie 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  644,  as 
published  in  this  same  issue  of  the 
Federal  Register. 

For  applications  or  information 
contact:  Margaret  VVingfield,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5065,  Washington, 


DC  20202-5249.  Telephone:  (202)  708- 
4804.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern 
Standard  Time,  Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1070a-ll 
and  1070W-16. 

Dated:  jlnuary  4, 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(PR  Doc.  94-904  Filed  1-14-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  301 
RIN  1120-AA05 

Inmate  Accident  Compensation 

AGENCY:  Federal  Prison  IndusUies,  Inc., 
Bureau  of  Prisons,  DOJ. 
ACDON:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  extending  coverage  under 
Inmate  Accident  Compensation  to 
inmates  participating  in  approved  work 
assignments  for  other  Federal  agencies. 
Because  inmates  participating  in  such 
assignments  may  be  housed  in  a 
community  corrections  center,  it  is         ^ 
necessary  to  add  procediues  appropriate 
for  the  treatment  and  reporting  of 
injuries  and  for  processing  claims  which 
may  arise  from  such  assignments.  This 
amendment  also  clarifies  the 
applicability  of  lost-time  wages,  clarifies 
the  effects  of  subsequent  incarceration, 
clarifies  the  definition  of  "release", 
clarifies  payment  procedures  for 
medical  treatment,  and  corrects  a 
typographical  error  in  the  citation  of  a 
court  case.  This  amendment  is  intended 
to  allow  for  the  continued  efficient 
operation  of  inmate  work  assignments. 
EFFECTIVE  DATE:  February  17. 1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  published  in  the 
Federal  Register  on  July  21, 1993  (58  FR 
39096)  a  proposed  rule  on  Inmate 
Accident  Comf)ensation  clarifying  its 
applicability  to  approved  inmate  work 
assignments  for  other  federal  agencies. 
The  proposed  amendment  also  clarified 
that  lost-time  wages  shall  be  available 
only  for  inmates  based  at  Bureau  of 
Prisons  institutions  (see  new  §  301.201) 
and  that  the  amount  of  a  payment  for 
medical  treatment  is  limited  to 
reasonable  expenses  incurred,  such  as 
those  amounts  authorized  under  the 
applicable  fee  schedule  established  for 
the  Department  of  Health  and  Human 
Services  Medicare  program  (see 
§  301.317).  This  amendment  also 
revised  the  definition  of  "release"  in 
§301.102  to  include  reference  to  pretrial 
inmates.  The  proposed  amendment  also 
clarified  §  301.316  by  rewording  its 
provisions  regarding  subsequent 


incarceration  of  a  compensation 
recipient.  There  is  no  change  in  the 
intent  of  this  section.  Finally,  the 
proposed  amendment  corrected  a 
typographical  error  in  the  citation  of  the 
court  case  U.S.  v.  Demko  which  appears 
in  §301.319. 

The  Bureau  of  Prisons  received  no 
comment  to  its  proposed  rule,  and  the 
amendment  is  accordingly  being  issued 
as  a  final  rule. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866;  this  rule  was  reviewed  by  the 
Onice  of  Management  and  Budget.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons  has  certified 
that  this  rule,  for  the  piupose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Interested  persons  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

List  of  Subjects  in  28  CFR  Fart  301 

Federal  prison  industries,  Indemnity 
payments.  Prisoners. 

Kathleen  M.  Hawk. 

Commissioner  of  Federal  Prison  Industries, 
and  Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p)  and  0.99,  part 
301  of  28  CFR,  chapter  III  is  amended 
as  set  forth  below. 

Chapter  III — Federal  Prisons  Industries,  Inc., 
Department  of  Justics 

PART  301— INMATE  ACCIDENT 
COMPENSATION 

1.  The  authority  citation  for  28  CFR 
part  301  continues  to  read  as  follows: 

Authority:  18  U.S.C  4126.  28  CFR  0.99, 
and  by  resolution  of  the  Board  of  Directors 
of  Fedieral  Prison  Industries,  Inc. 

2.  In  §  301.101.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

i  301.101    Purposs  and  scope. 

•        •        •        •        • 

(a)  Iiunate  Accident  Compensation 
may  be  awarded  to  former  federal 
inmates  or  their  dependents  for  physical 
impairment  or  death  resultant  from 
injuries  sustained  while  p>erforming 
work  assignments  in  Federal  Prison 
Industries,  Inc.,  in  institutional  work 
assignments  involving  the  operation  or 
maintenance  of  a  federal  correctional 


facility,  or  in  approved  work 
assignments  for  other  federal  entities; 
or. 

(b)  Lost-time  wages  may  be  awarded 
to  inmates  assigned  to  Federal  Prison 
Industries,  Inc.,  to  paid  institutional 
work  assignments  involving  the 
operation  or  maintenance  of  a  federal 
correctional  facility,  or  in  approved 
work  assignments  for  other  federal 
entities  for  work-related  injuries 
resulting  in  time  lost  from  the  work 
assignment. 

3.  In  §  301.102,  paragraph  (b)  is 
revised  and  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§301.102    Definitions. 

***** 

(b)(1)  For  purposes  of  this  part,  the 
term  release  is  defined  as  the  removal  of 
an  inmate  from  a  Bureau  of  Prisons 
correctional  facility  upon  expiration  of 
sentence,  parole,  final  discharge  from 
incarceration  of  a  pretrial  inmate,  or 
transfer  to  a  community  corrections 
center  or  other  non-federal  facility,  at 
the  conclusion  of  the  period  of 
confinement  in  which  the  injury 
occurred. 

(2)  In  the  case  of  an  inmate  who 
sufi'ers  a  work-related  injury  while 
housed  at  a  community  corrections 
center,  release  is  defined  as  the  removal 
of  the  inmate  from  the  community 
corrections  center  upon  expiration  of 
sentence,  parole,  or  transfer  to  any  non- 
federal facility,  at  the  conclusion  of  the 
period  of  confinement  in  which  the 
injury  occurred. 

(3)  In  the  case  of  an  inmate  who 
suffers  a  work-related  injury  while 
housed  at  a  community  corrections 
center  and  is  subsequently  transferred  to 
a  Biu«au  of  Prisons  facility,  release  is 
defined  as  the  removal  of  the  inmate 
from  the  Bureau  of  Prisons  facility  upon 
expiration  of  sentence,  parole,  or 
transfer  to  a  community  corrections 
center  or  other  non-federal  facility. 

(d)  For  purposes  of  this  part,  the  term 
work  detail  supervisor  may  refer  to 
either  a  Bureau  of  Prisons  or  a  non- 
Bureau  of  Prisons  supervisor. 

(e)  For  the  purposes  of  this  part,  the 
phrase  housed  at  or  based  at  a  "Bureau 
of  Prisons  institution"  shall  refer  to  an 
inmate  that  has  a  work  assignment  with 
a  Bureau  of  Prisons  institution  or  with 
another  federal  entity  and  is 
incarcerated  at  a  Bureau  of  Prisons 
institution.  For  the  purposes  of  this  part, 
the  phrase  based  at  or  housed  at  a 
"community  corrections  center"  shall 
refer  to  an  inmate  who  has  a  work 
assignment  for  a  non-Bureau  of  Prisons 
federal  entity  and  is  incarcerated  at  a 
community  corrections  center. 
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§301.103    [Amended] 

4.  Section  301.103  is  amended  by 
revising  the  phrase  "institutional  work 
assignments'*  to  read  "work 
assignments". 

5.  Section  301.104  is  revised  to  read 
as  follows: 

§301.104    lyiedical  attention. 

Whenever  an  inmate  worker  is  injured 
while  in  the  performance  of  assigned 
duty,  regardless  of  the  extent  of  the 
injury,  the  inmate  shall  immediately 
report  the  injury  to  his  official  work 
detail  supervisor.  In  the  case  of  injuries 
on  work  details  for  other  federal 
entities,  the  inmate  shall  also  report  the 
injury  as  soon  as  possible  to  community 
corrections  or  institution  staff,  as 
appropriate.  The  work  detail  supervisor 
shall  immediately  secure  such  first  aid, 
medical,  or  hospital  treatment  as  may  be 
necessary  for  the  proper  treatment  of  the 
injured  inmate.  First  aid  treatment  may 
be  provided  by  any  knowledgeable 
individual.  Medical,  surgical,  and 
hospital  care  shall  be  rendered  under 
the  direction  of  institution  medical  staff 
for  all  inmates  based  at  Bureau  of 
Prisons  institutions.  In  the  case  of 
inmates  based  at  community  corrections 
centers,  medical  care  shall  be  arranged 
by  the  work  supervisor  or  by 
community  corrections  center  staff  in 
accordance  with  the  medical  needs  of 
the  inmate.  Refusal  by  an  inmate  worker 
to  accept  such  medical,  surgical, 
hospital,  or  first  aid  treatment 
recommended  by  medical  staffer  by 
other  medical  professionals  may  result 
in  denial  of  any  claim  for  compensation 
for  any  impairment  resulting  from  the 
injuiy. 

6.  Section  301.105  is  revised  to  read 
as  follows: 

§  301 . 1 05    Investigation  and  report  of 
Injury. 

(a)  After  initiating  necessary  action  for 
medical  attention,  the  work  detail 
supervisor  shall  immediately  secure  a 
record  of  the  cause,  nature,  and  exact 
extent  of  the  injury.  The  work  detail 
supervisor  shall  complete  a  BP-140. 
Injury  Report  (Iiunate),  on  all  injuries 
reported  by  the  inmate,  as  well  as 
injuries  observed  by  staff.  In  the  case  of 
injuries  on  work  details  for  other  federal 
entities,  the  work  supervisor  shall  also 
immediately  inform  community 
corrections  or  institution  staff,  as 
appropriate,  of  the  injury.  The  injury 
report  shall  contain  a  signed  statement 
from  the  inmate  on  how  the  accident 
occurred.  The  names  and  statements  of 


all  witnesses  (e.g..  staff,  inmates,  or 
others)  shall  be  included  in  the  report. 
If  the  injury  resulted  from  the  operation 
of  mechanical  equipment,  an  identifying 
description  or  photograph  of  the 
machine  or  instrument  causing  the 
injury  shall  be  obtained,  to  include  a 
description  of  all  safety  equipment  used 
by  the  injured  inmate  at  the  time  of  the 
injury.  Staff  shall  provide  the  inmate 
with  a  copy  of  the  injury  report.  Staff 
shall  then  forward  the  original  and 
remaining  copies  of  the  injury  report  to 
the  Institutional  Safety  Manager  for 
review.  In  the  case  of  inmates  based  at 
community  corrections  centers,  the 
work  detail  supervisor  shall  provide  the 
inmate  with  a  copy  of  the  injury  report 
and  shall  forward  the  original  and 
remaining  copies  of  the  injury  report  to 
the  Community  Corrections  Manager 
responsible  for  the  particular 
community  corrections  center  where  the 
inmate  is  housed. 

(b)  The  Institution  Safety  Manager  or 
Community  Corrections  Manager  shall 
ensure  that  a  medical  description  of  the 
injury  is  included  on  the  BP-140 
whenever  the  injury  requires  medical 
attention.  The  Institution  Safety 
Manager  or  Community  Corrections 
Manager  shall  also  ensure  that  the 
appropriate  sections  of  BP-140,  Page  2, 
Injury— Lost-Time  Follow-Up  Report, 
are  completed  and  that  all  reported 
work  injuries  are  properly  documented. 

§§  301 .201-301 .204    [Redesignated  as 
§§301.202—301.205] 

7.  In  subpart  B,  §§  301.201  through 
301.204  are  redesignated  as  §§  301.202 
through  301.205,  and  a  new  §  301.201  is 
added  to  read  as  follows: 

§301.201    Applicability. 

Lost-time  wages  shall  be  available 
only  for  inmates  based  at  Bureau  of 
Prisons  institutions. 

8.  In  §  301.303,  paragraph  (a)  is 
amended  by  revising  the  first  and  the 
fourth  sentences,  paragraphs  (b)  through 
(e)  are  redesignated  as  (c)  through  (f),  a 
new  paragraph  (b)  is  added,  and  newly 
designated  paragraph  (d)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§301.303   Tinte  parameters  for  filing  a 
claim. 

(a)  No  more  than  45  days  prior  to  the 
date  of  an  inmate's  release,  but  no  less 
than  15  days  prior  to  this  date,  each 
inmate  who  feels  that  a  residual 
physical  impairment  exists  as  a  result  of 
an  industrial,  institution,  or  other  work- 
related  injury  shall  submit  a  FPI  Form 


43,  Inmate  Qaim  for  Compensation  on 
Account  of  Work  Injury.  •  *  •The 
completed  claim  form  shall  be 
submitted  to  the  Institution  Safety 
Manager  or  Community  Corrections 
Manager  for  processing. 

(b)  In  the  case  of  an  inmate  based  at 
a  community  corrections  center  who  is 
being  transferred  to  a  Bureau  of  Prisons 
institution,  the  Community  Corrections 
Manager  shall  forward  all  materials 
relating  to  an  inmate's  work-related 
injury  to  the  Institution  Safety  Manager 
at  the  particular  institution  where  an 
inmate  is  being  transferred,  for  eventual 
processing  by  the  Safety  Manager  prior 
to  the  inmate's  release  from  that 
institution. 

(d)  The  claim,  after  completion  by  the 
physician  conducting  the  impairment 
examination,  shall  be  returned  to  the 
Institution  Safety  Manager  or 
Community  Corrections  Manager  for 
final  processing.  •  •  • 

9.  Section  301.316  is  revised  to  read 
as  follows: 

§  301 .31 6    Subsequent  Incarceration  of 
compensation  recipient 

If  a  claimant,  who  has  been  awarded 
compensation  on  a  monthly  basis,  is  or 
becomes  incarcerated  at  any  federal, 
state,  or  local  correctional  facihty, 
monthly  compensation  payments 
payable  to  the  claimant  shall  ordinarily 
be  suspended  until  such  time  as  the 
claimant  is  released  from  the 
correctional  facility. 

10.  Section  301.317  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows:. 

§  301 .31 7    Medical  treatment  following 
release. 

*  *  *  Theamount  ofapa)rment  for 
medical  treatment  is  limited  to 
reasonable  expenses  incurred,  such  as 
those  amounts  authorized  under  the 
applicable  fee  schedule  estabHshed 
pursuant  to  42  U.S.C.  1395w-4  for  the 
Department  of  Health  and  Human 
Services  Medicare  program. 

11.  Section  301.319  is  amended  by 
revising  the  citation  at  the  end  to  read 
as  follows: 

§  301.319    Eicluslveness  of  remedy. 

•  *  *  U.S.  V.  Demko.  385  U.S.  149 
(1966). 

(FR  Doc.  94-1110  Filed  1-14-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Parts  540  and  543 

Rmi120-AA15 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Incoming 
Pubttcatlons  and  Irunate  Legal 
Activities 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  Incoming  Publications  in 
order  to  require  that  inmates  in  medium 
security,  high  security,  and 
administrative  institutions  may  receive 
soflcover  publications  only  from  the 
publisher,  book  club,  or  bookstore. 
Current  regulations  allow  for  these 
items  to  be  received  from  any  soiut:e. 
The  proposed  amendment  also  allows 
for  the  Warden  to  make  an  exception  to 
this  requirement  and  to  the  existing 
similar  requirement  for  hardcover 
publications  and  newspapers.  This 
change  is  being  proposed  in  order  to 
simplify  security  procedures  designed 
to  prevent  the  introduction  of 
contraband  into  Bureau  institutions. 
Provisions  in  the  Bureau's  regulations 
on  Inmate  Legal  Activities  which  restate 
the  Bureau's  policy  on  receipt  of 
incoming  publications  would  be 
modified  accordingly  as  a  conforming 
amendment. 

DATES:  Comments  due  by  March  21, 
1994. 

AODF<ESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  NW..  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  MFORMATKM:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Incoming 
Publications.  A  final  rule  on  this  subject 
was  published  in  the  Federal  Register 
on  June  29, 1979  (44  FR  38260)  and  was 
amended  December  7, 1982  (47  FR 
55129)  and  January  3,  1985  {50  FR  410). 
A  conforming  amendment  would  be 
made  to  the  Bureau's  regulations  on 
Inmate  Legal  Activities.  A  final  rule  on 
this  subject  was  published  in  the 
Federal  Register  on  June  29, 1979  (44 
FR  38263)  and  was  amended  December 


4, 1981  (46  FR  59509)  and  July  23, 1990 
(55  FR  29992). 

Current  regulations  in  28  CFR  540.71 
allow  an  Lomate  to  receive  paperback 
books  and  magazines  from  any  soiorce. 
This  proposed  amendment  would 
require  that  at  medium  seciurity,  high 
security,  and  administrative  institutions 
all  soflcover  publications  may  be 
received  only  from  the  publisher,  book 
club,  or  book  store.  This  would  simpUfy 
Bureau  procedures  designed  to  prevent 
the  introduction  of  contraband  into 
Bureau  institutions  and  would  allow  for 
more  efficient  use  of  Bureau  staff  and 
resources.  In  addition,  this  amendment 
would  allow  the  Warden  to  make  an 
exception  when  a  publication  is  no 
longer  available  from  the  publisher, 
book  club,  or  bookstore.  In  such  cases, 
the  Warden  may  require  that  the  inmate 
provide  written  documentation  that  the 
publication  is  no  longer  available  from 
these  sources.  The  approval  or 
disapproval  of  any  request  is  to  be 
documented  in  writing. 

Bureau  regulations  on  Inmate  Legal 
Activities  restate  in  §  543.11(d)  the 
poUcy  on  receipt  of  incoming 
publications.  As  a  conforming 
amendment,  $  543.11(d)  is  also  revised. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12886,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  mibmitting 
data,  views,  or  arguments  in  writing  to 
the  Biueau  of  Prisons,  320  First  Street, 
I^W.,  HOLC  Room  754,  Washington.  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
pubhc  inspection  at  the  above  address. 
The  propoised  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 

List  of  Subjects  in  28  CFR  Parts  540  and 
543 

Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 


Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  it  is  proposed 
to  amend  parts  540  and  543  in 
subchapter  C  of  28  CFR,  chapter  V  as  set 
forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WTTH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

AudMiity:  5  U.S.C  301.  551.  S52a;  IS 
U.S  C.  1791,  3621,  3622,  3624,  4001.  4042, 
4081,  4082  (Repealed  in  part  as  to  offeDses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  ta 
offenses  committed  after  that  date),  5039:  28 
U.S.C.  509,  510;  28  CFR  0.95-a»9. 

2.  In  §  540.71,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  540.71     Procedures. 

(a)(1)  At  all  Bureau  institutions,  an 
inmate  may  receive  hardcover 
publications  and  newspapers  only  from 
the  pubhsher,  from  a  book  club,  or  from 
a  bookstore. 

(2)  At  medium  security,  high  security, 
and  administrative  institutions,  an 
inmate  may  receive  soflcover 
publications  only  from  the  publisher, 
from  a  book  club,  or  from  a  bookstore. 

(3)  At  minimum  security  and  low 
security  institutions,  an  inmate  may 
receive  soflcover  publications  (other 
than  newspapers)  from  any  source. 

(4)  The  Warden  may  make  an 
exception  to  the  provisions  of 
paragraphs  (a)(1)  and  (2)  of  this  section 
if  the  publication  is  no  longer  available 
from  the  publisher,  book  club,  or 
bookstore.  The  Warden  may  require  that 
the  inmate  provide  written 
documentation  that  the  publication  is 
no  longer  available  from  these  sources. 
The  approval  or  disapproval  of  any 
request  for  an  exception  is  to  be 
docvunented  in  writing. 


PART  543— LEGAL  MATTERS 

3.  The  authority  citation  for  28  CFR 
part  543  continues  to  read  as  follows: 

Authority:  5  U  S.C.  301;  18  U.S.C  3621, 
3622,  3624.  4001.  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1. 1987),  5006-5024  (Repe^ed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C  509,  510, 
1346(b),  2671-80;  28  CFR  0.95-0.99,  •.172, 
14.1-11. 
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4.  In  §  543.11,  paragraph  (d)  is 
amended  by  revising  the  first  sentence 
as  follows  and  by  removing  the  third 
and  fourth  sentences: 

§  543. 11    Legal  research  and  preparation  of 
legal  documents. 


(d)  An  inmate  may  receive  or 
purchase  law  materials  from  outside  the 
institution  in  accordance  with  the 
provisions  on  the  receipt  of  incoming 
publications  (see  §  540.71  (a)  of  this 
chapter),  but  the  Warden  may  reject 
material  if  there  is  a  compelling  reason 


in  the  interest  of  institution  security, 
good  order,  or  discipline.  •  •  • 

[FR  Doc.  94-1109  Filed  1-14-94;  8:45  am] 
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Department  of  the 
Interior     

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Trit>e;  Notice 
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EPARTMENT  OF  THE  INTERIOR 
ureau  of  Indian  Affairs 

003609435420] 

eceipt  of  Petition  for  Federal 
cknowledgment  of  Existence  as  an 
dian  TritM 

jENCY:  Bureau  of  Indian  Affairs, 

iterior. 

mON:  Notice. 

iMMARY:  This  is  published  in  the 
cercise  of  authority  delegated  by  the 
jcretary  of  the  Interior  to  the  Assistant 
jcretary— Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(a)  (formerly 
)  CFR  54.8(a))  notice  is  hereby  given 
lat  the — 

iddo  Adais  Indians,  Inc.,  c/o  Mr.  Rufus 
Davis,  Rt.  2,  Box  246,  Robeline,  Louisiana 
71469. 


has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  September  13, 
1993,  and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formeriy  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 


provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Holly  Reckord,  (202)  208-3592. 

Dated:  November  15, 1993. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  94-1116  Filed  1-14-94;  8:45  am] 
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EPARTMENT  OF  JUSTICE 

iffice  of  ttw  Attorney  General 

BCFRPART36 
>rd«r  No.  1836-94] 

iondlscrimlnation  on  ttie  Basis  of 
isability  by  Public  Accommodations 
nd  In  Commercial  Facilities: 
mendments  to  the  Americans  With 
Isabtlities  Act  Accessibility 
iuidelines  (Accessible  Automated 
eller  Machines  and  Transportation 
acuities) 

QENCY:  Department  of  Justice. 
cnON:  Final  rule. 

LIMMARY:  This  final  rule  amends 
ppendix  A  to  the  Department  of 
istice  regulation  implementing  title  III 
f  the  Americans  with  Disabilities  Act 
^A)  by  incorporating  the  accessibility 
iiidelines  for  transportation  facilities 
;sued  by  the  Architectural  and 
ransportation  Barriers  Compliance 
oard  (Access  Board),  and  by  adopting 
le  amendments  to  the  reach  range 
squirement  for  accessible  automated 
flier  machines  (ATMs)  and  fare 
ending  machines  jointly  issued  by  the 
ccess  Board  and  the  Department  of 
ransportation. 

FFECTIVE  date:  February  17,  1994. 
3R  FURTHER  INFORMATION  CONTACT: 
tewart  B.  Oneglia,  Chief.  Coordination 
ad  Review  Section.  Civil  Rights 
i vision,  U.S.  Department  of  Justice, 
/ashington,  DC  20530,  (202)  514-0301 
/oice).  (202)  514-0383  (TDD)  (the 
ivision's  ADA  Information  Line), 
hese  telephone  numbers  are  nottoll- 
ee  numbers. 

Copies  of  this  rule  are  available  in  the 
>llowing  alternate  formats:  large  print, 
raille,  electronic  file  on  computer  disk, 
ad  audio-tape.  Copies  may  be  obtained 
om  the  Coordination  and  Review 
ecUon  at  (202)  514-0301  (Voice)  or 
!02)  514-0383  (TDD).  The  rule  is  also 
mlable  on  electronic  bulletin  board  at 
:02)  514-6193.  These  telephone 
umbers  are  not  toll-free  numbers. 

JPPLEMENTARY  INFORMATION: 

ackground 

On  July  26. 1991  (56  FR  35544).  the 
epartment  of  Justice  (Department) 
ublished  its  final  regulation 
nplementing  title  III  of  the  Americans 
ith  Disabihties  Act  of  1990  (ADA) 
ublic  Law  101-336.  which  prohibits 
iscrimination  on  the  basis  of  disability 
y  private  entities  that  own,  lease,  lease 
I,  or  operate  a  place  of  public 
xommodation,  and  requires  that  all 
ew  places  of  public  accommodation 


and  commercial  facilities,  and  all 
alterations  to  such  facilities,  be  designed 
and  constructed  so  as  to  be  readily 
accessible  to  and  usable  by  persons  with 
disabilities. 

Section  36.406  of  the  regulation, 
"Standards  for  new  construction  and 
alterations,"  provides  that  new 
construction  and  alterations  subject  to 
the  regulation  shall  comply  with  the 
standards  for  accessible  design 
pubhshed  as  appendix  A  to  the 
regulation.  Appendix  A  contains  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG),  which  was 
separately  published  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  as  a  final  guideline  on  July  26. 

1991  (56  FR  35408).  On  April  5. 1993. 
the  Department  issued  a  final  rule 
containing  technical  amendments  to 
appendix  A  (58  FR  17521).  which 
incorporated  technical  corrections  to 
ADAAG  made  by  the  Access  Board  on 
January  14. 1992  (57  FR  1393). 

Section  36.406  of  the  title  III 
regulation  implements  sections  306(b) 
and  306(c)  of  the  ADA.  which  require 
the  Attorney  General  to  promulgate 
standards  for  accessible  design  for 
buildings  and  facilities  subject  to  the 
ADA.  and  require  those  standards  to  be 
consistent  with  the  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  published  by  the 
Access  Board  pursuant  to  section  504  of 
the  ADA.  Sections  5  through  9  of 
appendix  A  are  special  application 
sections  and  contain  additional 
requirements  for  restaurants  and 
cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  and  transient  lodging.  Section 
10  of  ADAAG.  which  was  intended  to 
establish  special  access  requirements  for 
transportation  facilities,  was  reserved 
when  the  Department's  final  rule  was 
published  because  the  Access  Board  had 
not  yet  pubhshed  that  section  of  its 
minimum  guidelines. 

On  September  6. 1991  (56  FR  45500). 
the  Access  Board  published  a  final  rule 
amending  the  guidelines  by  adding  final 
guidelines  for  transportation  facilities  as 
a  new  section  10.  and  on  January  14. 

1992  (57  FR  1393).  the  Access  Board 
published  a  final  rule  making 
corrections  to  that  section. 

On  September  8. 1992  (57  FR  41006). 
the  Access  Board  published  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
proposing  to  amend  the  reach  range 
requirements  for  accessible  ATMs  under 
ADAAG  based  on  new  information 
received  in  connection  with  a  petition 
for  rulemaking.  The  Access  Board's 
proposed  amendment  set  out  the  reach 


ranges  for  controls  when  a  person  using 
a  wheelchair  could  make  a  forward 
approach  only,  a  parallel  approach  only, 
or  both  a  forward  and  parallel  approach 
to  an  ATM.  To  address  the  reach  over 
an  obstruction  resulting  from  recessed 
controls  and  the  installation  of  fixtures 
called  "surrounds"  (which  contain 
writing  counters  and  bins  for  envelopes 
and  waste  paper),  in  front  of  ATMs,  the 
proposed  amendment  included  a  table 
of  reach  depths  and  maximum  heights 
for  the  placement  of  the  controls  where 
the  reach  depth  to  any  control  is  more 
than  10  inches  from  a  parallel  approach. 
A  detailed  discussion  of  the  proposed 
amendment  is  contained  in  the  Access 
Board's  proposed  rule.  On  November 
17, 1992  (57  FR  54210),  the  Department 
of  Transportation  issued  an  NPRM  to 
amend  its  ADA  regulations  in  several 
respects,  including  conforming  the 
standards  for  transportation  facilities  to 
incorporate  the  reach  range 
requirements  for  ATMs.  The 
amendment  is  relevant  to  transportation 
facilities  because  fare  vending  machines 
are  required  to  comply  with  the  same 
requirements  as  ATTvls.  See  ADAAG 
10.3.1(7).  On  July  15. 1993  (58  FR 
38204).  the  Access  Board  and  the 
Department  of  Transportation  published 
a  joint  final  rule  adopting  the  proposed 
changes  to  the  reach  range  requirements 
for  ATMs  and  fare  vending  machines. 

On  April  5. 1993  (58  FR  17558),  this 
Department  published  a  proposed  rule 
to  amend  appendix  A  to  its  title  III 
regulation  to  include  section  10  of  the 
Access  Board's  final  guidelines,  as 
amended  (transportation  facilities),  and 
to  adopt  the  changes  relating  to  the 
reach  range  requirements  applicable  to 
automated  teller  machines  proposed  by 
the  Access  Board  in  its  September  8, 
1992  (57  FR  41006)  proposed  rule.  In 
the  Department's  proposed  rule,  it  sated 
that  "[a]ll  timely  comments  received  by 
the  Board  on  the  proposed 
transportation  rule  issued  by  the  Board 
on  March  20, 1991  (56  FR  11874),  and 
on  the  proposed  rule  relating  to  ATM 
reach  ranges  issued  by  the  Board  on 
September  8.  1992  (57  FR  41006).  will 
be  deemed  by  the  Department  to  have 
been  submitted  in  response  to  this 
proposed  rule  and  will  be  thoroughly 
analyzed  and  considered  by  the 
Department  prior  to  the  adoption  of  any 
final  rule.  Therefore,  it  is  not  necessary 
for  any  timely  comments  submitted  to 
the  Board  on  those  proposed  rules  to  be 
resubmitted  to  the  Department."  Any 
new  comments  on  the  Department's 
proposed  rule  were  due  on  or  before 
May  5.  1993. 
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Summary  of  Rule  and  Comments 

The  Department  of  Justice  is  adopting 
as  a  final  rule  the  accessibility 
guidelines  for  transportation  facilities 
published  by  the  Access  Board  as  a  final 
rule  on  September  6, 1991,  as  amended 
by  the  Access  Board  on  January  14, 
1992,  and  as  further  jointly  amended  on 
July  15, 1993,  by  the  Access  Board  and 
the  Department  of  Transportation,  to 
reflect  changes  relating  to  reach  range 
requirements. 

The  Department  is  also  adopting  as  a 
final  rule  the  proposed  amendment  to 
the  reach  range  requirement  for  ATMs. 
As  stated  in  the  Department's  NPRM,  all 
timely  comments  received  by  the  Access 
Board  on  the  proposed  transportation 
and  ATM  rules  have  been  analyzed  by 
the  Department  in  connection  with  this 
final  rule.  An  analysis  of  these 
comments  is  contained  in  the  final  rules 
issued  by  the  Access  Board  and 
referenced  above,  and  the  Department 
concurs  with  the  Access  Board's 
analysis.  In  addition  to  the  comments 
previously  received  by  the  Access 
Board,  the  Department  directly  received 
seven  comments  in  response  to  its 
NPRM.  Of  these  seven  comments,  three 
substantially  duplicated  comments  on 
the  proposed  revisions  to  ATM 
requirements  previously  sent  to  the 
Access  Board  by  the  same  commenters, 
and  two  addressed  issues  not  covered 
by  the  NPRM.  Of  the  two  new 
comments  on  issues  raised  by  the 
NPRM.  one  expressed  support  for  both 
the  proposed  transportation  and  the 


proposed  ATM  provisions  without 
disctissing  any  rationable  for  such 
support,  and  on  comment,  submitted  by 
an  advocacy  group,  opposed  the 
changes  to  ATM  reach  range 
requirements  on  the  ground  that  the 
changes  would  not  make  ATMs  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  but  did  not  include 
any  additional  documentation. 

Regulatory  Process  Matters 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  imder 
E.0. 12291.  Accordingly,  a  regulatory 
impact  statement  is  not  required. 

The  Department  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Therefore,  it  is  not  subject  to  the 
Regulatory  Flexibility  Act. 

The  Department  also  has  determined 
that  there  are  no  Federalism  impacts 
sufficient  to  warrant  the  preparation  of 
a  Federalism  assessment  under 
Executive  Order  12612. 

List  of  Subjects  in  28  CFR  Part  36 

Administrative  practice  and 
procedure,  Alcoholism,  Americans  with 
disabiUties,  Buildings  and  facilities. 
Business  and  industry,  Qvil  rights. 
Consumer  protection,  Drug  abuse. 
Historic  preservation,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  5, 1994. 

By  th«  authority  vested  in  me  as  Attorney 
General  by  28  U.S.C  509. 510, 5  U.S.C  301. 


and  section  306(b)  of  the  Americans  with 
Disabilities  Act.  Pub.  L  101-336,  and  for  the 
reasoiu  set  forth  In  the  preamble,  chapter  I 
of  title  28  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 
Janet  Reno, 
Attorney  General. 

PART  36— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY  BY  PUBUC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACILITIES 

1.  The  authority  citation  for  28  CFR 
part  36  is  revised  to  read  as  follows: 

Authority:  Americans  With  Disabihties  Act 
of  1990  (42  use  12186). 

2.  The  appendix  to  §  36.406  is 
amended  by  removing  "(10,  Reserved)" 
in  the  last  line  of  the  third  column  and 
adding,  in  lieu  thereof,  "10". 

3.  Appendix  A  to  part  36  is  amended 
by  revising  paragraph  20  in  section 
4.1.3.  by  revising  section  4.43  and 
sections  4.34.1  through  4.34.4,  by 
adding  4.34.5,  by  revising  the  heading  of 
section  10,  by  adding  the  text  to  section 
10,  and  by  adding  sections  A10.3  and 
A10.3.1(7)  to  the  appendix  to  appendix 
A.  Pages  10,  58,  67,  and  A17  are 
republished  with  the  revisions  and 
additions  included,  and  pages  58A  and 
68  through  71  are  added,  to  read  as 
follows: 

Appendix  A  to  Part  36 — Standards  for 
Accessible  Design 

•        •        •        •        • 

MLUNO  OOOC  4410-ei-M 
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4.1.3  Accessible  Buildings:  New  Construction 


In  a  covered  mall,  at  least  one  interior  public 
text  telephone  shall  be  proxided  in  the  facility. 

(iii)  If  a  public  pay  telephone  Is  located 
tn  or  adjacent  to  a  hosfiital  emergency  room, 
hospital  recovery  room,  or  hospital  w?5ltlng 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
pubiic  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  In  compliance  with 
4.31.9(2). 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to.  study  carrels  and 
student  laboratory  stations),  are  pnn-lded  in 
accessible  public  or  common  use  areas,  at  least 
fl\-e  percent  (5%).  but  not  less  than  one.  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  cmd  through  such  fwed  or  built-in 
seating  areas,  or  tables.  "" 

(19)'  Assembly  areas: 

(a)  in  places  of  assembly  with  fixed  seating 
accessible  wheelchair  locations  shall  comply 
with  4.33.2.  4.33.3.  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 


Capacity  of  Seating 
in  AsseasMy  Areas 


Number  of  Required 
Wheelchair  Locations 


4  to  25  1 

26  to  50  2 

51  to  300  4 

301  to  500  6 

over  500         6.  plus  1  additional  space 
for  each  total  seating 
capacity  Increase  of  100 

In  addition,  one  percent,  but  not  less  than  one., 
of  all  fixed  seats  shall  be  aisle  seats  u1th  no 
auTnrests  on  the  aisle  side,  or  removable  or 
folding  armrests  on  the  aisle  side.  E^ach  such 
seat  shcill  be  identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availability  of 
such  seats  shall  be  px)sted  at  the  ticket  office. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
Integral  to  the  use  of  the  space  (e.g..  concert 
and  lecture  halls,  playhouses  and  mo\1c  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 
j)ersons.  or  if  they  havT  audio-amplification 
systems,  and  (2)  they  have  fixed  seating,  shall 
have  a  permanently  Installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  installed  asslstl\'e 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listeriing  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  pnnlded  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  In  no  case  less  than  two.  Signage 
complying  with  applicable  provisions  of  4.30 
shall  be  Installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teller  machines  aur 
pwovided.  each  machine  shall  comply  with  the 
requirements  of  4.34  except  where  two  or  more 
machines  are  provided  at  a  location,  then  only 
one  must  comply. 

EIXCEFTION:  Drive-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.34.2  and  4.34.3. 

(2 1 )  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  patients, 
customers  or  employees,  5  percent,  but  never 
less  than  one.  of  dressing  rooms  for  each  type 
of  use  in  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  disUnct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4.1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addition  to  an  exlsUng  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 


10 
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4.33.5  Access  to  Performing  Areas 


4.33.5  Access  to  Performing  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  performing  areas,  includ- 
ing stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  Listening  Systems. 

If  the  listening  system  pro\1ded  serves  indi- 
vidual fixed  seats,  then  such  seats  shall  l>e 
located  within  a  50  ft  (15  m)  viewing  distance 
of  the  stage  or  playing  area  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  Listening  Systems. 

Assistive  listening  systems  (ALS)  are  intended 
to  augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be  re- 
ceived directly  by  persons  with  special  receivers 
or  their  own  hearing  aids  and  which  eliminate  or 
filter  background  noise.  The  type  of  assistive 
listening  system  appropriate  for  a  particular 
application  depends  on  the  characteristics  of 
the  setting,  the  nature  of  the  program  and  the 
intended  audience.  Magnetic  induction  loops, 
infrared  and  radio  frequency  systems  are  types 
of  listening  systems  which  are  appropriate  for 
various  applications. 

4.34  Automated  Teller  Machines. 

4.34. 1  Oeneral.  Each  autortKited  teller  machine 
required  to  be  accessible  by  4.1.3  shall  be  on  an 
accessible  route  and  shall  comply  with  4.34. 

4.34.2  Clear  Floor  Space.  The  automated 
teller  machine  shall  be  Icxated  so  that  clear  floor 
space  complying  with  4.2.4  is  provided  to  allow 
a  person  using  a  wheelchair  to  make  a  forward 
approach,  a  parallel  approach,  or  both,  to  the 
machine. 

4.34.3  Reach  Ranges. 

(1)  Foruard  Approach  Only.  If  only  a  forward 
approach  is  possible,  operable  parts  of  all  controis 
shall  be  placed  within  the  forward  reach  range 
specified  in  4.2.5. 

(2)  Parallel  Approach  Only.  If  only  a  parallel 
approach  is  possible,  operable  parts  of  controls 
shall  be  placed  as  follows: 

(a)  Reach  Depth  Not  More  Than  1 0  in 
(255  mm).  WTiere  the  reach  depth  to  the  operable 
parts  of  all  controls  as  measured  from  the 
i^nical  plane  perpendicular  to  the  edge  of  the 
unobstructed  clear  floor  space  at  the  farthest 


protrusion  of  the  automated  teller  machine  or 
surround  is  not  more  than  10  in  (255  mm),  the 
rrtaximum  height  above  the  finished  floor  or 
grade  shall  be  54  in  (1370  mm). 

(b)  Reach  Depth  More  Than  10  in  (255  mm). 
Where  the  reach  depth  to  the  operable  parts  of 
any  control  as  measured  from  the  vertical  plane 
perpendicular  to  the  edge  of  the  unobstructed 
clear  floor  space  at  the  farthest  protrusion  of  the 
automated  teller  machine  or  surround  is  more 
than  1 0  in  (255  mm),  the  maximum  height  above 
the  flnished  floor  or  grade  shall  be  as  follows: 


Reach  Depth 

Mcucimum  Height 

In 

Mm 

La 

Mm 

10 

255 

54 

1370 

11 

280 

53 '/t 

1360 

12 

305 

53 

1345 

13 

330 

52/2 

1335 

14 

355 

51 '/i 

1310 

15 

380 

51 

1295 

16 

405 

50/.: 

1285 

17 

430 

50 

1270 

18 

455 

49'/j 

1255 

19 

485 

49 

1245 

20 

510 

48'^ 

1230 

21 

535 

47'/! 

1205 

22 

500 

47 

1195 

23 

585 

46'/i 

1180 

24 

610 

46 

1170 

(3)  Forward  and  Parallel  Approach.  If  both  a 
forward  and  parallel  approach  are  possible, 
operable  parts  of  controls  shall  be  placed  within 
at  least  one  of  the  reach  ranges  in  paragraphs 
(1)  or  (21  of  this  section. 

(41  Bins.  WTiere  bins  are  provided  for  enve- 
lopes, waste  paper,  or  other  purposes,  at  least 
one  of  each  type  provided  shall  comply  with  the 
applicable  reach  ranges  in  paragraph  (1).  (2).  or 
(3)  of  this  section. 

EXCEPTION:  Where  a  function  can  be  per 
formed  in  a  substantially  equivalent  manner  by 
using  an  alternate  control,  only  one  of  the 
controls  needed  to  perform  that  function  is 
required  to  comply  with  this  section.  If  the 
controls  are  identified  by  tactile  markings,  such 
markings  shall  be  provided  on  both  controls. 

4.34.4  Controls.  Controls  for  user  actiiation 
shall  comply  with  4.27.4. 


58 


►78         Federal  Register  /  Vol.  59.  No.  11  /  Tuesday.  January  18.  1994  /  Rules  and  Regulations 


4.35  Dressing  and  Fitting  Rooms 


4.34.5  Equipment  for  Persons  with  Vision 
Impairments.  Instructions  and  all  information 
for  use  shall  be  made  accessible  to  and  indepen- 
dently usable  by  persons  with  vision  impair- 
ments. 

4,35  Dressing  and  Fitting  Rooms. 

4.35.1  General.  Dressing  and  Jilting  rooms 
required  to  be  accessible  by  4. 1  shall  comply 
with  4.35  and  shall  be  on  an  accessibie  route. 

4.35.2  Clear  Floor  Space.  A  dearjloor  space 
allowing  a  person  using  a  wheelchair  to  make 
a  180-degree  turn  shall  be  provided  in  every 
accessible  dressing  room  entered  through  a 
swinging  or  sliding  door.  No  door  shall  swing 
into  any  part  of  the  turning  space.  Turning  space 
shall  not  be  required  in  a  private  dressing  room 
entered  through  a  curtained  opening  at  least 

32  in  (815  mm)  wide  if  dearjloor  space  comply- 
ing with  section  4.2  renders  the  dressing  room 
usable  by  a  person  using  a  wheelchair. 

4.35.3  Doors.  All  doors  to  accessible  dressing 
rooms  shall  be  in  compliance  with  section  4. 13. 

4.35.4  Bench.  Ei'ery  accessible  dressing  room 
shall  hoL-e  a  24  in  by  48  in  (610  mm  by 

1220  nun}  bench  fixed  to  the  uKiU  along  the 
longer  dimension.  The  bench  shall  be  mounted 
17  into  Win  (430  mm  to  485  mm]  above  the 
Jinishjloor.  dearjloor  space  shall  be  provided 
alongside  the  bench  to  allow  a  person  using  a 
wheelchair  to  make  a  parallel  transfer  onto  the 
bench.  The  structural  strength  of  the  bench  and 
attachments  shall  comply  with  4.26.3.  HTrere 
installed  in  conjunction  with  showers,  swimming 
pools,  or  other  wet  locations,  water  shall  not 
accumulate  upon  the  surface  of  the  bench  and 
the  bench  shall  have  a  slip-resistant  surface. 

4.35.5  Mirror.  W?iere  mirrors  are  provided  in 
dressing  rooms  of  the  same  use.  then  in  an 
accessible  dressing  room,  a  full-length  mirror, 
measuring  at  least  18  in  wide  by  54  in  high 
(460  mm  by  1370  mm),  shall  be  mounted  in  a 
position  affording  a  view  to  a  person  on  the 
bench  as  well  as  to  a  person  in  a  standing 
position. 

NOTE:  Sections  4.1.1  through  4.1.7  and 
sections  5  through  10  are  difterent  from  ANSI 
Al  17. 1  in  their  entirety  and  are  printed  in 
standard  t\-pe. 
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10.0  Ttmsportctton  PBdlltles 


(a)  at  least  oi.*  pubUc  entrance  shaD  allow  a 
person  with  mobility  knpalrments  to  approach, 
enter  and  exit  including  a  mtnlroum  clear  door 
width  of  32  in  (815  mm). 

Cb)  sleeping  space  for  bcHnckss  persons  as 
provided  In  the  scoping  provisions  of  9. 1 .2 
shall  Include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  In  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  Impairments  complying 
with  9.2.2^1). 

(c)  at  least  one  toilet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  mini- 
mum dear  door  width  of  32  In  (815  mm), 
minimum  turning  space  complying  with  4.2.3, 
one  water  closet  complying  with  4.16.  one 
lavatory  complying  with  4.19  and  the  door  shall 
have  a  privacy  latch;  and.  if  provided,  at  least 
one  tub  or  shower  shall  comply  with  4.20  or 
4.21.  respectively. 

(d)  at  least  one  common  area  which  a 
person  with  mobility  impairments  can 
approach,  enter  and  exit  including  a  mini- 
mum clear  door  vddth  of  32  in  (815  mm). 

(e)  at  least  one  route  connecting  elements 
(a),  (b).  (c)  arKl  fd)  which  a  person  with  mobility 
impairments  can  use  liKludlng  minimum  clear 
width  of  36  m  (9 15  mm),  passing  space  com- 
plying with  4.3.4,  turning  space  complying  with 
4.2.3  aixl  changes  in  levels  complying  with 
4.3.8. 

(0  homeless  shelters  can  comply  with  the 
provisions  of  (a)-(e)  by  providing  the  above 
elemerrts  on  one  accessible  flocr. 

9.5.3.  Accessible  Sleeping 
Accommodations  In  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  tn  9. 1 .2  and  shall 
comply  with  9  2  Accessible  Units.  Sleeping 
Rooms  and  Suites  (where  the  items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  SleeplT^  Accommodations  (or  Persons 
wtth  Hearing  Impairments  shall  be  provided  tn 
cor\formance  with  the  table  provided  tn  9.1.3. 

In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  of  the  beds  equal  to  the  table 
provided  in  9.1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
FACILmES. 


10. 1  GexkeraL   Eveiy  staUon.  bus  stop,  bus 

stop  pad.  terminal,  buildfrig  or  other  transpor- 
tation facility,  shall  comply  with  the  applicable 
provisions  of  4. 1  through  4.35.  sections  5 
through  9,  and  the  applicable  provisions  of 
this  section.  The  exceptions  for  elevators  tn 
4.1.3(5).  exception  1  and  4.I.6(I)fk)  do  not 
app^  to  a  terminal,  depot,  or  other  station 
used  for  specified  public  transportation,  or  an 
airport  passenger  terminal,  or  facilities  subject 
to  Title  11. 

10.2  Bus  Stops  and  Terminals. 
10.2.1  New  Constnictioa. 

(1)  Where  new  bus  stop  pads  are  constructed 
at  bus  stops,  bays  or  other  areas  where  a  lift  or 
ramp  is  to  be  deployed,  they  shall  have  a  firm, 
stable  surface;  a  minimum  clear  length  of 

96  inches  (measured  (rom  the  curb  or  vehicle 
roadway  edge)  and  a  minimum  clear  width 
of  60  inches  (measured  parallel  to  the  vehicle 
roadway)  to  the  maximum  extent  allowed  by 
legal  or  site  coristralnts;  and  shall  be  coimected 
to  streets,  sidewalks  or  pedestrian  paths  by  an 
accessible  route  complying  with  4.3  and  4.4. 
The  slope  of  the  pad  parallel  to  the  roadway 
shall,  to  the  extent  practicable,  be  the  same  as 
the  roadway.  For  water  drainage,  a  maximum 
slope  of  1:50  (2%)  perpendicular  to  the  roadway 
Is  allowed. 

(2)  Where  provided,  new  or  replaced  bus 
shelters  shall  be  installed  or  positioned  so  as 
to  permw  a  wheelchair  or  mobility  aid  user  to 
enter  from  the  public  way  and  to  reach  a 
location,  having  a  minimum  clear  floor  area 
of  30  liKhes  by  48  inches,  entirely  wtth  In  the 
perimeter  of  the  shelter.  Such  shelters  shall 
be  cormected  by  an  accessible  route  to  the 
boardir^  area  provided  under  paragraph  (1) 
of  this  section. 

13)  Where  provided,  all  new  bus  route 
Identification  signs  shall  comply  with  4.30.5. 
In  addition,  to  the  maximum  extent  practi- 
cable, all  new  bus  route  identification  slgr» 
shall  comply  with  4.30.2  and  4  30.3.  Signs 
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that  are  sized  to  the  maximum  dimensions 
permitted  under  legitimate  local,  state  or 
federal  regulations  or  ordinances  shall  be 
considered  In  compliance  with  4.30.2  and 
4.30.3  for  purposes  of  this  section. 

EXCEPTION:  Bus  schedules,  timetables, 
or  maps  that  are  posted  at  the  bus  stop 
or  bus  bay  are  not  required  to  comply  with 
this  provision. 

10.2.2  Bus  Stop  Siting  and  Alterations. 

(1)  Bus  stop  sites  shall  be  chosen  such  that, 
to  the  maximum  extent  practicable,  the  areas 
where  lifts  or  ramps  are  to  be  deployed  comply 
with  secUon  10.2.1(1)  and  (2). 

(2)  When  new  bus  route  Identification  signs 
are  installed  or  old  signs  are  replaced,  they 
shall  comply  with  the  requirements  of 
10.2.1(3). 

10.3  Fixed  Facilities  and  Stations. 

10.3.1  New  Construction.  New  stations  in 
rapid  rail,  light  rail,  commuter  rail,  intercity 
bus.  intercity  rail,  high  speed  rail,  and  other 
fixed  guideway  systems  (e.g.,  automated 
guideway  transit,  monorails,  etc.)  shall  comply 
with  the  following  provisions,  as  applicable: 

(1)  Elements  such  as  ramps,  elevators  or 
other  circulation  devices,  fare  vending  or  other 
ticketing  areas,  and  fare  collection  areas  shall 
be  placed  to  minimize  the  distance  which 
wheelchair  users  and  other  persons  who 
cannot  negotiate  steps  may  have  to  travel 
compared  to  the  general  pubbc.  The  circula- 
tion path.  Including  an  accessible  entrance  and 
an  accessible  route,  for  persons  with  disabili- 
ties shall,  to  the  maximum  extent  practicable, 
coincide  with  the  circulation  path  for  the 
general  public.  Where  the  circulation  path  Is 
different,  signage  complying  with  4.30. 1 . 
4.30.2.  4.30.3.  4.30.5,  and  4.30.7(1)  shall  be 
provided  to  indicate  direction  to  and  Identify 
the  accessible  entrance  and  accessible  route. 

(2)  In  lieu  of  compliance  with  4.1.3(8),  at 
least  one  entrance  to  each  station  shall  comply 
with  4.14,  Entrances.  If  different  entrances  to 
a  station  serve  different  transportation  fixed 
routes  or  groups  of  fixed  routes,  at  least  one 
entrance  serving  each  group  or  route  shall 


comply  with  4.14,  Entrances.  All  accessible 
entrances  shall,  to  the  maximum  extent 
practicable,  coincide  with  those  used  by  the 
majority  of  the  general  public. 

(3)  Direct  connections  to  commercial,  retail, 
or  residential  facilities  shall  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  .connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportation  system  elements  used 
by  the  public. 

(4)  Where  signs  are  provided  at  entrances  to 
stations  identifying  the  station  or  the  entrance, 
or  both,  at  least  one  sign  at  each  entrance 
shall  comply  with  4.30.4  and  4.30.6.  Such 
signs  shall  be  placed  in  uniform  locations  at 
entrances  within  the  trsmsit  system  to  the 
maximum  extent  practicable. 

EXCEPTION:  Where  the  station  has  no 
defined  entrance,  but  signage  is  provided, 
then  the  accessible  signage  shall  be  placed 
in  a  centreil  location. 

(5)  Stations  covered  by  this  section  shall 
have  identification  signs  complying  with  4.30.1. 
4.30.2.  4.30.3.  and  4.30.5.  Signs  shall  be 
placed  at  frequent  intervals  and  shall  be  clearly 
visible  from  wlthm  the  vehicle  on  both  sides 
when  not  obstructed  by  another  train.  When 
station  Identification  signs  are  placed  close  to 
vehicle  windows  (I.e..  on  the  side  opposite  from 
boarding)  each  shall  have  the  top  of  the  highest 
letter  or  symbol  below  the  top  of  the  vehicle 
window  and  the  bottom  of  the  lowest  letter  or 
symbol  above  the  horizontal  mld-llne  of  the 
vehicle  window. 

(6)  Lists  of  stations,  routes,  or  destinations 
served  by  the  station  and  located  on  boarding 
areas,  platforms,  or  mezzanines  shall  comply 
with  4.30.1,  4.30.2.  4.30.3.  and  4.30.5.  A 
minimum  of  one  sign  Identifying  the  specific 
station  and  complying  with  4.30.4  and  4.30.6 
shall  be  provided  on  each  platform  or  boarding 
area.  All  signs  referenced  In  this  paragraph 
shall,  to  the  maximum  extent  practicable, 

be  placed  In  uniform  locations  within  the 
transit  system. 
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(71*  Automatic  fare  vending,  collection  and 
adjustmenl  (e.g..  add- fare)  systems  shaB 
comply  with  4.34.2.  4.34^,  4.34.4.  and  4.34.5. 
At  each  accessible  entrance  such  devices  shall 
be  located  on  an  accessible  route.  If  self-service 
fare  conectJon  dr\ices  are  pnnlded  for  the  use 
of  the  general  pubhc.  at  least  one  accessible 
device  for  entering,  and  at  least  one  for  exiting, 
unless  one  de\1ce  senrs  both  functions.  shaJT 
be  provided  at  each  accessible  point  of  entry  or 
exit.  Accessible  fare  collection  devices  shaf! 
have  a  minimum  clear  opening  width  of  32 
inches:  shall  permit  passage- of  a  wheelchair: 
and.  where  provided,  coin  or  card  skrts  and 
controls  necessary  for  operation  shall  comply 
with  4.27.  Gates  which  must  be  pushed  open 
by  wheefchair  or  mobility  aid  users  shall  have  a 
smooth  contlrmous  surface  extending  from  2 
inches  above  the  floor  to  27  Inches  above  the 
floor  and  shall  comply  with  4. 13.  Where  the 
circulation  path  does  not  coincide  with  that 
used  by  the  general  pubHc.  accessible  fare 
collection  systems  shall  be  located  at  or  adja- 
cent to  the  accessible  pwint  of  entry  or  exit. 

(8)  Platform  edges  bordering  a  drop-olT  and 
not  protected  by  platform  screens  or  guard 
rails  shall  have  a  delectable  warning.  Such 
detectable  warnings  shall  comply  with  4.29.2 
and  shall  be  24  inches  wide  running  the  full 
length  of  the  platform  drop-off. 

(9)  In  stations  covered  by  this  section, 
rail-to-platform  height  in  new  stations  sball 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference,  mea- 
sured when  the  vehicle  is  at  rest,  is  within 
plus  or  minus  5/8  inch  under  normal  passen- 
ger load  conditions.  For  rapid  rail,  light  rail, 
commuter  rail,  high  speed  rail,  and  Intercitj* 
rail  systems  In  new  stations,  the  horizontal 
gap.  measured  when  the  new  vehicle  Is  at  rest, 
shall  be  no  greater  than  3  Inches.  For  slow 
moving  automated  guideway  "people  mover' 
transit  systems,  the  horizontal  gap  In  new 
stations  shall  be  no  greater  than  1  inch. 


EXCEPTION  1:  Existing  vehicles  operating 
in  new  stations  may  hav-e  a  vertical  diflerence 
with  respect  to  the  new  platform  within  plus  or 
minus  1-1/2  Inches. 

EXCEPTION  2:  In  light  rail,  conwnuter  rail 
and  intercity  rail  systems  vrt)ere  it  is  not 
operationally  or  structurally  feasible  to  meet 
the  horizontal  gap  or  vertical  difference 


requirements,  mini-high  platforms,  car-borne 
or  platform-mounted  lifts,  ramps  or  bridge 
plates,  or  similar  manually  deployed  devices, 
meeting  the  applicable  requirements  of  36  CFR 
part  1 192.  or  49  CFR  part  38  shall  suffice. 

(10)  Stations  shall  not  be  (kslgncd  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  from  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

(11)  Illumination  levels  in  the  areas  where 
signage  is  located  shall  be  unlibrm  and  shall 
minimize  glare  on  signs.  Lighting  along  circu- 
lation routes  shaU  be  of  a  type  and  configura- 
tion to  provide  urillbrm  lUunrtinatlon. 

U2)  Text  Telephones:  The  following  shall 
be  provided  In  accordance  with  4.3 1 .9: 

fa)  If  an  Interior  public  pay  telephone  is 
provided  In  a  transit  fadltty  (as  defined  by  the 
Department  of  Transportation)  at  least  one 
Interior  public  text  telephone  shall  be  pnnlded 
in  the  station. 

(b)  W^ere  four  or  more  public  pay  tele- 
phones serve  a  particular  entrance  to  a  raB 
station  arwl  at  least  one  is  in  an  Interior  loca- 
tion, at  least  one  Interior  public  text  telephone 
shall  be  provided  to  serve  that  entrance.  Com- 
pliance with  this  section  constitutes  compli- 
ance with  section  4. 1 .3(  1  TXc). 

(13)  Where  it  Is  necessary  to  cross  tracks 
to  reach  boarding  platfonhs.  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2- 1  /2  Inch  gap  on  the  inner  edge 
of  each  rail  to  permit  passage  of  wheel  flanges. 
Such  crossings  shall  comply  v.1th  4.29.5. 
Where  gap  reduction  is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

(14)  Uliere  public  address  systems  are 
provided  to  convry  Information  to  the  public 
In  terminals,  stations,  or  other  fixed  (acilltles. 
a  means  of  con\'e>1ng  the  same  or  equivalent 
Information  to  persons  ».1ih  hearing  loss  or 
who  are  deaf  shall  be  provided. 
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(15)  Where  clocks  are  provided  for  use  by 
the  general  public,  the  clock  face  shall  be 
uncluttered  so  that  Its  elements  are  clearly 
visible.  Hands,  numerals,  and/or  digits  shall 
contrast  with  the  background  either  llght-on- 
dark  or  dark-on-light.  Where  clocks  are 
mounted  overhead,  numerals  and/or  digits 
shall  comply  with  4.30.3.  Clocks  shall  be 
placed  In  uniform  locations  throughout  the 
facility  and  s>'stem  to  the  maximum  extent 
practicable. 

(16)  Where  provided  in  below  grade  stations, 
escalators  shall  have  a  minimum  clear  width 
of  32  inches.  At  the  top  and  bottom  of  each 
escalator  run.  at  least  two  contiguous  treads 
shall  be  level  beyond  the  comb  plate  before  the 
risers  begin  to  form.  All  escalator  treads  shall 
be  marked  by  a  strip  of  clearly  contrasting 
color.  2  inches  in  width,  placed  parallel  to  and 
on  the  nose  of  each  step.  The  strip  shall  be  of 
a  material  that  is  at  least  as  slip  resistant  as 
the  remainder  of  the  tread.  The  edge  of  the 
tread  shall  be  apparent  from  both  ascending 
and  descending  directions. 

(17)  Where  provided.  ele\-ators  shall  be 
glazed  or  have  transparent  panels  to  allow 
an  unobstructed  view  both  in  to  and  out  of 
the  car.  Elevators  shall  comply  with  4. 10. 

EXCEPTION:  Elevator  cars  uith  a  clear  floor 
area  in  which  a  60  inch  diameter  Qlrcle  can  be 
Inscribed  may  be  substituted  for  the  minimum 
car  dimensions  of  4.10.  Fig.  22. 

(18)  Where  provided,  ticketing  areas  shall 
permit  persons  with  disabilities  to  obtain 

a  ticket  and  check  baggage  and  shall 
comply  with  7.2. 

(19)  Where  provided,  baggage  check-in  and 
retrieval  systems  shall  be  on  an  accessible 
route  complying  uith  4.3.  and  shall  have  space 
immediately  adjacent  complying  with  4.2.   If 
unattended  security  barriers  are  provided,  at 
least  one  gate  shall  comply  with  4. 13.  Gates 
which  must  be  pushed  open  by  wheelchair  or 
mobility  aid  users  shall  have  a  smooth  continu- 
ous surface  extending  from  2  inches  above  the 
floor  to  27  inches  above  the  floor. 


? 


10.3.2  Existing  Facilities:  Key  Stations. 

(1)  Rapid,  light  and  commuter  rail  key 
stations,  as  defined  under.criterta  established 
by  the  Department  of  Transportation  in 
subpart  C  of  49  CFR  part  37  and  existing 
intercity  rail  stations  shall  provide  at  least 
one  accessible  route  from  an  accessible 
entrance  to  those  areas  necessaiy  for  use 

of  the  transportation  system. 

(2)  The  accessible  route  required  by  10.3.2(1) 
shall  include  the  features  specified  in  10.3.1 
(1).  (4)-(9).  (11)-(15).  and  (17)-(19). 

(3)  Where  technical  infeaslblllty  in  existing 
stations  requires  the  accessible  route  to  lead 
from  the  public  way  to  a  paid  area  of  the 
transit  system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7).  shall  be 
provided  along  such  accessible  route. 

(4)  In  light  rail,  rapid  rail  and  commuter 
rail  key  stations,  the  platform  or  a  portion 
thereof  and  the  vehicle  floor  shall  be  coordi- 
nated so  that  the  vertical  difference,  measured 
when  the  vehicle  Is  at  rest.  Is  within  plus  or 
minus  1-1/2  Inches  under  all  normal  passen- 
ger load  conditions,  and  the  horizontal  gap. 
measured  when  the  vehicle  is  at  rest,  is  no 
greater  than  3  Inches  for  at  least  one  door  of 
each  vehicle  or  car  reqtTlred  to  be  accessible  by 
49  CFR  part  37. 

E^XCEPTION  1 :  Elxisting  vehicles  retrofitted  to 
meet  the  requirements  of  49  CFR  37.93  (one- 
car-per-traln  rule)  shall  be  coordinated  uith 
the  platform  such  that,  for  at  least  one  door, 
the  vertical  difference  between  the  vehicle  floor 
and  the  platform,  measured  when  the  vehicle 
is  at  rest  with  50%  normal  passenger  capacity, 
is  within  plus  or  minus  2  inches  and  the 
horizontal  gap  is  no  greater  than  4  inches. 

EXCEPTION  2:  Where  It  Is  not  structurally 
or  operationally  feasible  to  meet  the  horizontal 
gap  or  vertical  difference  requirements,  mlnl- 
hlgh  platforms,  car-bome  or  platform  mounted 
lifts,  ramps  or  bridge  plates,  or  similar  manu- 
ally deployed  devices,  meeting  the  applicable 
requirements  of  36  CFR  part  1 192.  or  49  CFR 
part  38.  shall  suffice. 
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(5)  New  direct  connections  to  commercial, 
retail,  or  residential  facilities  shall,  to  the 
maximum  extent  feasible,  have  an  accessible 
route  complying  with  4.3  from  the  point  of 
connection  to  boarding  platforms  and  all 
transportation  system  elements  used  by  the 
public.  Any  elements  provided  to  facilitate 
future  direct  connections  shall  be  on  an 
accessible  route  connecting  boarding  platforms 
and  all  transportlE^tlon  system  elements  used 
by  the  public.       ^ 

10.3.3  Existing  Fscllitles:  Alterations. 

( 1)  For  the  purpose  of  complying  with 
4. 1 .6(2)  Alterations  to  an  Area  Containing 
a  Primary  Function,  an  area  of  primary 
function  shall  be  as  defined  by  applicable 
provisions  of  49  CFR  37.43(c)  (Department 
of  Transportation's  ADA  Rule)  or  28  CFR 
36.403  (Department  of  Justices  ADA  Rule). 

10.4.  Airports. 

10.4.1  New  Construction. 

(1)  Elements  such  as  ramps,  elevators  or 
other  vertical  circulation  devices,  ticketing 
areas,  security  checkpoints,  or  passenger 
waiting  areas  shall  be  placed  to  minimize  the 
distance  which  wheelchair  users  and  other 
persons  who  cannot  negotiate  steps  may  have 
to  travel  compared  to  the  general  public. 

(2)  The  circulation  path,  including  an 
accessible  entrance  and  an  accessible  route, 
for  persons  with  disabilities  shall,  to  the 
maximum  extent  practicable,  coincide  with 
the  circulation  path  for  the  general  public. 
Where  the  circulation  path  is  different, 
directional  signage  complying  with  4.30. 1. 
4.30.2.  4.30.3  and  4.30.5  shall  be  provided 
which  indicates  the  location  of  the  nearest 
accessible  entrance  and  Its  accessible  route. 

(3)  Ticketing  areas  shall  permit  persons 
with  disabilities  to  obtain  a  ticket  and  check 
baggage  and  shall  comply  with  7.2. 

(4)  Where  public  pay  telephones  are  pro- 
vided, and  at  least  one  Is  at  an  interior  loca- 
tion, a  public  text  telephone  shall  be  provided 
In  compliance  with  4.31.9.  Additionally,  if 
four  or  more  public  pay  telephones  are  located 


in  any  of  the  following  locations,  at  least  one 
public  text  telephone  ^all  also  be  provided  in 
that  location:  " 

(a)  a  main  terminal  outside  the 
security  areas; 

(b)  a  concourse  wuhln  the  security 
areas;  or 

(c)  a  baggage  claim  area  in  a  terminal. 

Compliance  with  this  section  constitutes 
compliance  with  section  4. 1.3(17)(c). 

(5)  Baggage  check-in  and  retrieval  systems 
shall  be  on  an  accessible  route  compljing  with 
4.3.  and  shall  have  space  immediately  adjacent 
complying  with  4.2.4.  If  unattended  security 
barriers  £U-e  provided,  at  least  one  gate  shall 
comply  with  4. 13.  Gates  which  must  be  pushed 
open  by  wheelchair  or  mobility  aid  users  shall 
have  a  smooth  continuous  surface  extending 
from  2  Inches  above  the  floor  to  27  Inches 
above  the  floor. 

(6)  Terminal  information  systems  which 
broadcast  Information  to  the  general  public 
through  a  public  address  system  shall  provide 
a  means  to  provide  the  same  or  equivalent 
information  to  persons  with  a  hearing  loss  or 
who  are  deaf.  Such  methods  may  include,  but 
are  not  limited  to,  visual  paging  systems  using 
video  monitors  and  computer  technology.  For 
persons  with  certain  types  of  hearing  loss  such 
methods  may  include,  but  are  not  limited  to. 
an  assistive  listening  system  complying  with 
4.33.7. 

(7)  Where  clocks  are  provided  for  use  by  the 
general  pubUc  the  clock  face  shall  be  unclut- 
tered so  that  Its  elements  are  clearly  visible. 
Hands,  numerals,  and/or  digits  shall  contrast 
with  their  background  either  llght-on-dark  or 
dark-on-light.  Where  clocks  are  mounted 
overhead,  numerals  and/or  digits  shall  comply 
with  4.30.3.  Clocks  shall  be  placed  in  uniform 
locations  throughout  the  facility  to  the  maxi- 
mum extent  practicable. 

(8)  Security  Systems.  [Reserved] 

10.5  Boat  and  Ferry  Docks. 

[Reserved] 
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A5.0  Restaurants  and  Cafeterias 


A4.33.6  Hacement  of  listening 
Systems.  A  distance  of  50  ft  (15  m)  allows 
a  person  to  distinguish  pcrfonners"  facial 
expressions. 

A4.33.7  Types  of  Listening  Systems.  An 

assistive  listening  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  specific  individuals  are  not  known  in  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  different  from  the  system 
appropriate  for  a  particular  individual  provided 
as  an  auxiliary  aid  or  as  part  of  a  reasonable 
accommodation.  The  appropriate  device  for  an 
indtvtdual  is  the  type  that  individual  can  use. 
whereas  the  appropriate  system  for  an  assem- 
bly area  will  necessarily  be  geared  toward  the 
'average'  or  aggregate  needs  of  various  indi- 
viductls.  A  listening  s>'Stem  that  can  be  used 
from  any  seat  in  a  seating  area  is  the  most 
flexible  way  to  meet  this  specification.  Ear- 
phone jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equipped  with 
T-coils,"  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
inducth'e  pick-ups  cannot  use  them  without 
special  receivers.  Radio  frequency  s>'Stems  can 
be  extremely  efTectlve  and  Inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receK'cr  to 
use  them  as  they  are  presently  designed.  If 
hearing  aids  had  a  jack  to  allow  a  by-pass  of 
microphones,  then  radio  frequency  sj-stems 
would  be  suitable  for  people  with  and  without 
hearing  aids  Some  listening  systems  may  be 
subject  to  interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  sj-stems.  Such  interference  can 
be  controlled  by  careful  engineering  design 
that  anticipates  feedback  sources  in  the 
surrounding  area. 

Table  A2,  reprinted  from  a  National  Institute  of 
Disability  and  Rehabdilaiion  Research  'Rehab 
Brief  shows  some  ofU\e  advantages  and 
disadvantages  of  different  types  ofassislii>e 
listening  systems.  In  addition,  the  Archaectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  has  published  a  pamphlet  on 
Assistive  Listening  Systems  which  lists  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  sclccling 
and  installing  appropriate  systems.  The  state  of 


New  York  has  also  adopted  a  detailed  technical 
specification  which  may  be  useful. 

A5.0  Restaurants  and  Cqfeterias. 

A5.1  General.  Dining  counters  (where  there 
is  no  service)  are  typically  found  in  small 
carry-out  restaurants,  bakeries,  or  coffee  shops 
and  may  only  be  a  narrow  eating  surface 
attached  to  a  wall  This  section  requires 
that  where  such  a  dining  counter  is  provided, 
a  portion  of  the  counter  shall  be  at  the  required 
accessible  height 

A7.0  Business  and  Mercantile. 

A7.2(3)  Assistive  Listening  Devices.  At  all 

sales  and  service  counters,  teller  windows,  box 
offices,  and  information  kiosks  where  a  physical 
barrier  separates  service  personnel  and  custom- 
ers. U  ts  recommended  that  at  least  one  perma- 
nently installed  assistive  listening  device  com- 
plying wilh  4.33  be  provided  at  each  location  or 
series.  Where  assistive  listening  devices  are 
installed  signage  should  be  provided  iden- 
tifying those  stations  which  are  so  equipped 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
check-out  aisles.  A  counter  without  an  aisle  (7.2) 
can  be  approached  from  more  than  one  direction 
such  as  in  a  convenience  store.  In  order  to  use 
a  checkout  aisle  (7.3).  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point,  pay 
for  goods,  and  exit  at  a  particular  point 

A10.3  Fixed  Facilities  and  Stations. 

Al  0.3. 1(7)  Route  Signs.  One  means  of 
making  control  buttons  on  fare  vending  ma- 
chines usable  by  persons  with  vision  impair- 
ments is  to  raise  them  above  the  surroundiiig 
surface.  Those  activated  by  a  mechanical 
motion  are  likely  to  be  more  detectable.  If 
farecard  vending,  collection,  and  adjustment 
devices  are  designed  to  accommodate  farecards 
having  one  tactually  distinctive  corner,  then  a 
person  who  has  a  vision  impairment  will  insert 
the  card  with  greater  ease.  Token  collection 
devices  that  are  designed  to  accommodate 
tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  oetween  tokens 
and  common  coins.  Vioughtful  placement  of 
accessible  gates  and  fare  vending  machines 
in  relation  to  inaccessible  devices  will  make 
their  use  and  detection  easier  for  all  persons 
with  disabilities. 
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EPARTMENT  OF  AGRICULTURE 


ffice  of  the  Secretary 

CFR  Part  25 
N0503-AA09 

ssignation  of  Rural  Empowerment 
3nes  and  Enterprise  Communities 

3ENCY:  Office  of  the  Secretary.  USDA. 
mON:  Interim  rule  with  request  for 

)mments. 

JMMARY:  This  interim  regulation 
nplements  that  portion  of  subchapter 
,  part  I  (Empowerment  Zones, 
nterprise  Communities  and  Rural 
evelopment  Investment  Areas)  of  title 
in  of  the  Omnibus  Budget 
Bconcihation  Act  of  1993  (Pub.  L.  103- 
3.  approved  August  10, 1993)  deaUng 
ith  the  designation  of  rural 
mpowerment  Zones  and  Enterprise 
ommunities.  Published  elsewhere  in 
lis  Federal  Register  is  a  companion 
!gulation  by  the  Department  of 
busing  and  Urban  Development  which 
nplements  their  portion  of  title  XIII  of 
le  Omnibus  Budget  Reconciliation  Act 
f  1993.  This  rule  authorizes  the 
ecretary  of  Agriculture  (USDA)  to 
esignate  not  more  than  three  rural 
mpowerment  Zones  and  not  more  than 
lirty  rural  Enterprise  Communities 
ased  upon  the  effectiveness  of  the 
irategic  plan  submitted  by  an  applicant 
nd  nominated  by  a  State  or  States  and 
xal  governments. 
The  purpose  of  this  program  is  to 
m power  rural  communities  and  their 
^sidents  to  create  jobs  and 
pportunities  to  build  for  tomorrow  as 
art  of  a  Federal-State-local  and  private- 
Bctor  partnership.  Businesses  will  be 
ncouraged  to  invest  and  create  jobs  in. 
istressed  areas,  and  comprehensive 
x:al  strategic  plans  are  to  be  adopted 
nd  implemented,  encouraging 
ntrepreneurship,  furthering  local  self- 
ievelopment  and  assisting  in  the 
Bvitalization  of  these  areas. 
lATES:  Interim  rule  effective  January  18. 
994.  Written  comments  must  be 
ubmitted  on  or  before  February  17. 
994. 

iDORESSES:  Comments  on  Rule: 
nterested  persons  are  invited  to  submit 
lomments  regarding  this  interim  rule  to 
he  Office  of  the  Chief.  Regulation 
^alysis  and  Control  Branch,  Farmers 
tome  Administration,  Department  of 
Agriculture,  room  6348-S.  14th  Street 
ind  Independence  Avenue,  SW.. 
Vashington.  DC  20250. 
!x}mmunications  should  refer  to  the 
ibove  CFR  part  and  title.  A  copy  of  each 
lommimication  submitted  will  be 
ivailable  for  public  inspection  and 


copying  during  regular  business  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  C.  Gillot.  Strategy  Development 
Staff,  Rural  Development 
Administration.  Department  of 
Agriculture,  room  5405, 14th  and 
Independence  Ave,  SW..  Washington, 
DC  20250-3200.  telephone  202-690- 
1045.  (This  is  not  a  toll-free  number),  or 
by  sending  an  Internet  Mail  message  to: 
info@ezec.usda.gov  to  obtain 
information. 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520). 
Because  these  requirements  are 
identical  to  those  being  required  by  the 
Department  of  Housing  and  Urban 
Development  in  their  companion  rule 
being  published  elsewhere  in  this 
Federal  Register,  clearance  was  sought 
through  HUD  for  both  agencies.  The 
application  was  approved  for  use  under 
OMB  Number  2506-0148. 

I.  Background 

The  Empowerment  Zones  program 
confers  upon  rural  distressed  American 
commimities  the  opportunity  to  take 
effective  action  to  create  jobs  and 
opportunities.  The  program  combines 
tax  benefits  with  substantial  investment 
of  Federal  resources  and  enhanced 
coordination  among  Federal  agencies. 

All  communities  which  complete  the 
nomination  process  will  be 
strengthened  by  it;  gaining  by  taking 
stock  of  their  assets  and  problems,  by 
creating  a  vision  of  a  better  future,  and 
by  structuring  a  plan  for  achieving  their 
vision.  Local  partnerships  among 
community  residents,  businesses, 
financial  institutions,  service  providers, 
neighborhood  associations  and  State 
and  local  governments  will  be  formed  or 
strengthened  by  going  through  the 
application  process.  Communities  will 
be  afforded  an  opportunity  to  work  with 
these  partners  in  the  creation  and 
implementation  of  a  community-based 
strategic  plan. 

Communities  that  are  not  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  are  eUgible  for  certain 
benefits.  Under  a  separate  program   , 
directed  by  the  Department  of  Housing 
and  Urban  Development.  Community 
Development  Corporations  (CDCs) 
nominated  by  the  locality,  or  the 
applicant  for  the  Empowerment  Zone  or 
Enterprise  Community,  will  be 


considered  eligible  for  designation  to 
receive  tax  preferred  contributions  from 
donors.  HUD  has  committed  to 
designating  eight  rural  CDCs  for  this 
program.  Communities  with  innovatjve 
visions  for  change  will  be  considered  for 
requested  waivers  of  Federal  program 
regulations,  fiexible  use  of  existing 
program  funds,  and  cooperation  in 
meeting  essential  mandates,  even  if  they 
do  not  receive  a  designation  by  the 
Secretary  as  an  Empowerment  Zone  or 
Enterprise  Community. 

Communities  that  are  designated  as 
Enterprise  Communities  receive  a 
number  of  benefits.  Enterprise 
Communities  are  eligible  for  new  Tax- 
Exempt  Facilities  Bonds  for  certain 
private  business  activities.  States  with 
designated  Communities  will  receive 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grants 
(EZ/EC  SSBG)  in  the  amount  of 
approximately  $3  million  for  each  rural 
Enterprise  Community  to  pass  through 
to  each  designated  area  for  approved 
activities  identified  in  the  strategic 
plans.  Enterprise  Communities  receive 
special  consideration  in  competition  for 
funding  under  numerous  Federal 
programs,  including  the  new  National 
Service  and  Community  Policing 
initiatives.  The  Federal  Government 
will  focus  special  attention  on  working 
cooperatively  with  designated 
Enterprise  Commimities  to  overcome 
regulatory  impediments,  to  permit 
flexible  use  of  existing  Federal  funds, 
and  to  assist  these  Communities  in 
meeting  essential  mandates. 

Communities  that  are  designated  as 
Empowerment  Zones  receive  all  of  the 
benefits  provided  to  Enterprise 
Communities,  in  addition  to  other 
benefits.  States  with  designated 
Empowerment  Zones  will  receive 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grants 
in  the  amount  of  $40  million  for  each 
rural  Empowerment  Zone.  Employer 
Wage  Credits  for  Empowerment  Zone 
residents  are  provided  to  qualified 
employers  engaged  in  trade,  business,  or 
human  service  delivery  in  designated 
Empowerment  Zones.  Businesses  are 
afforded  an  increased  deduction  under 
section  179  of  the  Internal  Revenue 
Code  for  qualified  investments. 

The  rural  part  of  the  program  will  be 
administered  by  USDA  as  a  Federal- 
State-local-private  partnership,  with  a 
minimum  of  red  tape  associated  with 
the  application  process.  Applicants 
must  demonstrate  the  ability  to  design 
and  implement  an  effective  strategic 
plan  for  real  opportunities  for  growth 
and  revitaUzation,  that  deal  with  local 
problems  is  a  comprehensive  way,  and 
must  demonstrate  the  capacity  or  the 
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commitment  to  carry  out  these  plans. 
Development  of  an  effective  plan  must 
also  involve  the  participation  of  the 
community  affected  by  the  nomination 
of  the  rural  area,  and  of  the  private 
sector,  acting  in  concert  with  the  State 
or  States  and  local  governments.  The 
plan  should  be  developed  in  accordance 
with  four  key  principles,  which  will 
also  serve  as  the  basis  for  the  selection 
criteria  that  will  be  used  to  evaluate  the 
plan.  These  key  principles  reflect  the 
Secretary's  intention  that  Empowerment 
Zone  and  Enterprise  Community 
designations  should  be  based  on 
potential  for  successful  economic  and 
community  revitalization  as  reflected  in 
the  strategic  planning  process, 
participants  in  the  plan,  and  the  quality 
of  the  plan.  Poverty,  unemployment, 
and  other  need  factors  are  critical  in 
determining  eligibility  for 
Empowerment  Zone  or  Enterprise 
Community  status,  but  play  a  less 
significant  role  in  the  selection  process. 
The  four  key  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  entrepreneurial 
initiatives,  small  business  expansion, 
and  training  for  jobs  that  o^er  upward 
mobility; 

(2)  Sustainable  community 
development,  to  advance  the  creation  of 
liveable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
environmental,  community  and  human 
development; 

(3)  Community-based  partnerships, 
involving  participation  of  all  segments 
of  the  community,  including  the 
political  and  governmental  leadership, 
community  groups,  health  and  social 
service  groups,  environmental  groups, 
religious  organizations,  the  private  and 
non-profit  sectors,  centers  of  learning, 
other  community  institutions,  and 
individual  citizens;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assests  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

State  and  local  governments  and 
economic  development  corporations 
that  are  state  chartered  may  nominate 
distressed  rural  areas  for  designation  as 
Empowerment  2^nes  (which  will  also 
permit  their  consideration  for 
designation  as  Enterprise  Communities), 
or  solely  for  designation  as  Enterprise 
Communities. 


Title  Xni  of  the  Chnnibus 
Reconciliation  Act  of  1993  included 
Empowerment  Zones  and  Enterprise 
Communities  as  a  new  program. 

II.  Program  Description 

General 

Pursuant  to  title  XIII  of  the  Omnibus 
Reconciliation  Act  of  1993,  the 
Secretary  of  USDA  may  designate  up  to 
three  rural  Empowerment  Zones  and  up 
to  thirty  rural  Enterprise  Communities. 

Eligibility 

To  be  eligible  for  designation  as  rural 
Emj>owerment  Zone  or  Enterprise 
Community  an  area  must: 

(1)  Have  a  maximum  population  of 
30.000; 

(2)  Be  one  of  pervasive  poverty, 
unemployment,  and  general  distress; 

(3)  Not  exceed  one  thousand  square 
miles  in  total  land  area: 

(4)  Demonstrate  a  poverty  rate  that  is 
not  less  than: 

(a)  20  percent  in  each  census  tract  or 
census  block  numbering  area  (BNA); 

(b)  25  percent  in  90  percent  of  the 
population  census  tracts  and  BNAs 
within  the  nominated  area; 

(c)  35  percent  for  at  least  50  percent 
of  the  population  census  tracts  and 
BNAs  within  the  nominated  area; 

(5)  Be  located  entirely  within  no  more 
than  three  contiguous  States;  if  it  is 
located  in  more  than  one  State,  the  area 
must  have  one  continuous  boundary;  if 
located  in  only  one  State,  the  area  may 
consist  of  no  more  than  three 
noncontiguous  parcels; 

(6)  If  the  nominated  area  consists  of 
noncontiguous  parcels,  each  must 
independently  meet  the  three  poverty 
requirements; 

(7)  Be  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  government  making  the 
nomination; 

(8)  Not  include  any  portion  of  a 
census-defined  central  business  district 
unless  the  poverty  rate  for  each 
population  census  tract  is  at  least  35 
percent  for  an  Empowerment  Zone  and 
30  percent  for  an  Enterprise 
Community;  and 

(9)  Not  include  any  portion  of  an 
Indian  reservation. 

Nomination  Process 

The  law  requires  that  areas  be 
nominated  by  one  or  more  local 
governments  and  the  State(s)  in  which 
a  nominated  rural  area  is  located. 
Nominations  can  be  considered  for 
designation  only  if: 

(1)  The  area  meets  the  eligibility 
requirements  set  forth  in  these  rules; 


(2)  The  area  is  within  the  jurisdiction 
of  the  nominating  local  govemment{s) 
and  the  State(s); 

(3)  The  local  govemment(s)  and 
State(s)  provide  assurances  that  the 
required  strategic  plan  submitted  by  the 
applicant  will  be  implemented; 

(4)  All  information  furnished  by  the 
nominating  local  govemment(s)  and 
State(s)  is  determined  by  the  Secretary 
of  USDA  to  be  reasonably  accurate; 

(5)  The  local  govemment(s)  and 
State(s)  certify  that  no  portion  of  a 
nominated  rural  area  is  already  in  an 
Empowerment  Zone  or  Enterprise 
Community  or  in  an  area  otherwise 
nominated  for  designation;  and 

(6)  The  local  govemment(s)  and 
State(s)  certify  that  they  possess  the 
legal  authority  to  make  the  nomination. 

The  nomination  must  be  accompanied 
by  an  application  for  designation 
including  a  strategic  plan,  which: 

(1)  Indicates  and  briefly  describes  the 
specific  groups,  organizations  and 
individuals  participating  in  the 
development  of  the  plan,  and  describes 
the  history  of  these  groups  in  the 
community; 

(2)  Explains  how  participants  were 
selected  and  provides  evidence  that  the 
participants,  taken  as  a  whole,  are 
broadly  representative  of  the  racial, 
cultural  and  economic  diversity  of  the 
community; 

(3)  Describes  the  role  of  the 
participants  in  the  creation  and 
development  of  the  plan  and  indicates 
how  they  will  participate  in  its 
implementation; 

(4)  Identifies  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describes  how  those 
disagreements  were  resolved; 

(5)  Explains  how  the  community 
participated  in  choosing  the  area  tq  be 
nominated  and  why  the  area  was 
nominated; 

(6)  Provides  evidence  that  key 
participants  have  the  capacity  or  how 
they  will  develop  the  capacity  to 
implement  the  plan; 

(7)  Provides  a  brief  explanation  of  the 
community's  vision  for  revitalizing  the 
area; 

(8)  Explains  how  the  vision  creates 
economic  opportunity,  encourages  self- 
sufficiency  and  promotes  sustainable 
community  development; 

(9)  Identifies  key  needs  of  the  area 
and  the  barriers  that  restrict  the 
community  from  achieving  such  goals, 
including  a  description  of  poverty  and 
general  distress,  barriers  to  economic 
opportunity  and  development  and 
barriers  to  himian  development: 
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(10)  Discusses  bow  the  vision  is 
related  to  the  assets  and  capacities  of 
the  area  and  its  siuroiuidings;  and 

(11)  Describes  the  ways  in  which  the 
community's  approaches  to  economic 
development,  social/human  services, 
transportation,  housing,  sustainable 
community  development,  public  safety, 
drug  abuse  prevention,  and  educational 
and  environmental  concerns  will  be 
addressed  in  a  coordinated  fashion. 

The  strategic  plan  must  identify  how 
government  resources  will  be  used  to 
support  the  plan.  SpeciHcally,  the  plan 
must  indicate: 

(1)  How  Social  Service  Block  Grant 
funds  for  designated  Zones  and 
Communities,  tax  benefits  for 
designated  Zones  and  Communities, 
State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  believed  necessary  to 
implement  the  strategic  plan  will  be 
utilized  within  the  Empowerment  Zone 
or  Enterprise  Community; 

(2)  The  level  of  commitment 
necessary  to  ensure  that  these  resources 
will  be  available  to  the  area  upon 
designation;  and 

(3)  The  Federal  resources  being 
applied  for  or  for  which  applications  are 
planned. 

The  plan  must  identify  private 
resources  committed  to  its 
implementation,  including: 

(1)  Private  resources  and  support, 
including  assistance  from  business,  non- 
profit organizations  and  foundations, 
that  are  available  to  be  leveraged  with 
public  resources;  and 

(2)  Assxu^nces  that  these  resources 
will  be  made  available  to  the  area  upon 
designation. 

The  plan  must  address  changes 
needed  in  Federal  rules  and  regulations 
necessary  to  implemegt  the  plan, 
including: 

(1)  Specific  paperwork  or  other 
Federal  program  requirements  that  need 
to  be  altered  to  permit  effective 
implementation  of  the  strategic  plan; 
and 

(2)  Specific  regulatory  and  other 
impediments  to  implementing  the 
strategic  plan  for  which  waivers  are 
requested,  with  appropriate  citations 
and  an  indication  whether  waivers  can 
be  accomplished  administratively  or 
require  statutory  changes. 

The  plan  must  demonstrate  how  State 
and  local  governments  will  reinvent 
themselves  to  help  implement  the  plan, 
by: 

(1)  Identifying  the  changes  that  will 
be  made  in  State  and  local 
organizations,  processes  and 
procedures,  including  laws  and 


ordinances,  to  facilitate  implementation 
of  the  plan;  and 

(2)  Explaining  how  different  agencies 
in  State  and  local  govenunents  will 
work  together  in  new  responsive  ways 
to  implement  the  strategic  plan. 

The  plan  must  provide  details  as  to 
the  manner  in  which  the  plan  will  be 
implemented  and  indicate  what 
benchmarks  will  be  used  to  measure 
progress,  by: 

(1)  Identifying  the  specific  tasks 
necessary  to  implement  the  plan; 

(2)  Describing  the  partnerships  that 
will  be  established  to  carry  out  the  plan; 

(3)  Explaining  how  the  strategic  plan 
will  be  regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(4)  Identifying  the  baselines, 
benchmarks  and  goals  that  will  be  used 
in  evaluating  performance  in 
implementing  the  plan. 

m.  Justification  for  Interim  Rule 

It  is  the  policy  of  this  Eteparlment  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C  553  with 
respect  to  such  rules.  However, 
exemptions  are  permitted  where  an 
agency  finds,  for  good  cause,  that 
compliance  would  be  impracticable, 
unnecessary,  or  contrary  to  public 
interest.  The  Department  finds  that  good 
cause  exists  to  publish  this  rule  for 
effect  without  first  soliciting  public 
comment,  in  that  prior  public  comment 
would  be  contrary  to  the  public  interest. 
The  statute  requires  that  communities 
prepare  a  comprehensive  strategic  plan 
to  submit  their  applications.  For  many 
communities,  such  planning  can  take  up 
to  5  months.  Several  additional  months 
will  be  required  to  evaluate  the 
applications  and  make  designations. 
Section  1391(c)  of  the  legislation 
requires  that  designations  be  made  only 
after  1993  and  before  1996.  Given  the 
statutory  mandate  to  make  all 
designations  within  a  two-year  time 
period,  the  extra  Ume  required  to 
publish  a  proposed  rule  for  a  60-day 
comment  period  before  development  of 
a  final  rule  for  effect  would  be  contrary 
to  congressional  intent  and  the  purpose 
of  the  legislation.  The  longer  time 
period  would  unduly  postfrane  an 
economic  recovery  for  those 
communities  and  their  residents  for 
which  this  program  is  intended. 
Further,  the  Department  finds  that  good 
cause  exists  in  that  prior  public 
comment  is  unnecessary  because  the 
legislation  being  implemented  by  this 
rule  is  very  prescriptive,  with  little 
room  for  discretion  on  the  part  of  the 
Secretary. 


The  Department  is  interested, 
however,  in  the  public  reaction  to  the 
rule,  and  invites  the  public  to  comment. 
The  Department  is  limiting  the 
comment  period  to  30  days  to  permit 
adequate  time  for  review  of  public 
comments  and  development  of  a  final 
rule. 

IV.  Notice 

USDA  is  simultaneously  publishing 
in  this  issue  of  the  Federal  Register  a 
Notice  Inviting  Applications  that 
contains  more  specific  guidance  on 
submission  deadlines  and  the  process  of 
submission  of  applications. 

V.  Other  Matters 

National  Environmental  Policy  Act 

This  doctunent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  USDA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  was  reviewed  and  approved 
by  the  OHice  of  Management  and 
Review  as  a  significant  rule,  as  that  term 
is  defined  in  Executive  Order  12866, 
which  was  signed  by  the  President  on 
September  30, 1993.  The  econom.ic 
analysis  required  by  Executive  Order 
12866  will  be  retained  in  the  public  file 
with  the  Department's  Rule  Docket 
Clerk. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with 
The  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act  is 
intended  to  encourage  Federal  agencies 
to  utilize  innovative  administrative 
procedures  in  dealing  with  individuals, 
small  businesses,  small  organizations, 
and  small  governmental  bodies  that 
would  otherwise  be  unnecessarily 
adversely  afl'ected  by  Federal 
regulations.  To  the  extent  that  this  rule 
affects  those  entities,  its  purpose  is  to 
reduce  any  disproportionate  burden  by 
providing  for  the  waiver  of  regulations 
and  by  affording  other  incentives 
directed  toward  a  positive  economic 
impact.  Therefore,  no  regulatory 
flexibility  analysis  under  the  Act  is 
necessary. 
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Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
purpose  of  this  rule  is  to  provide  a 
cooperative  atmosphere  between  the 
Federal  government  and  the  States  and 
local  governments,  and  to  reduce  any 
regulatory  burden  imposed  by  the 
Federal  government  that  impedes  the 
ability  of  State  and  local  governments  to 
solve  pressing  economic,  social,  and 
physical  problems  in  their  communities. 

List  of  Sobiects  in  7  CFR  Fart  25 

Community  development. 
Empowerment  zones.  Enterprise 
commimities.  Economic  development. 
Housing,  Indians,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  reasons  set  out 
in  the  preamble,  title  7,  subtitle  A,  part 
25  of  the  Code  of  Federal  Regulations  is 
added  as  follows: 

1.  Title  7,  subtitle  A  is  amended  by 
adding  a  new  part  25  consisting  only  of 
subparts  A  through  F  at  this  time. 

PART  2S-RURAL  EMPOWERMEffT 
ZONES  AND  ENTERPRISE 
COMMUNITIES 

Sec. 

Subpart  A— Qenwai  Provisions 

25.1  Applicability  and  scope. 

25.2  Objective  and  purpose. 

25.3  Definitions. 

25.4  Secretarial  review  and  designation. 

25.5  Waivers. 

Subpart  B— Arsa  Raqulrements 

25.100  Eligibility  requirements  and  data 
usage. 

25.101  Data  utilized  for  eligibility 
determinations. 

25.102  Tests  of  pervasive  poverty, 
unemployment  and  general  distress. 

25.103  Poverty  rate. 

Subpart  C— Nomination  Procadur* 

25.200  Nominations  by  State  and  local 
governments. 

25.201  Evaluating  the  strategic  plan. 

25.202  Submission  of  nominations  for 
designation. 

Subpart  D— Designation  Process 

25.300  USDA  action  and  review  of 
applications. 

25.301  Selection  fectors  for  designation  of 
nommated  rural  areas. 

25. 302  Number  of  Rural  Empowerment 
Zones  and  Enterprise  Communities. 


Subpart  E— Post-Designation  Requirements 

25.400  Reporting. 

25.401  Periodic  performance  reviews. 

25.402  Validation  of  designation. 

25.403  Invocation  of  designation. 

Subpart  F— Special  Rules 

25.500  Indian  reservations. 

25.501  Governments. 

25.502  Nominations  by  economic 
development  corjx)rations. 

25.503  Use  of  census  data. 

25.504  Rural  areas. 

Authority:  5  U.S.C  301;  7  U.S.C  1989  (a) 
I;  42  U.S.C.  1480. 

Subpart  A— General  Provisions 

§  25.1    Applicability  and  scope. 

(a)  Applicability.  This  part  establishes 
poUcies  and  procedures  applicable  to 
rural  Empowerment  Zones  and 
Enterprise  Communities,  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  title  Xm, 
subchapter  C,  part  I  (Pub.  L.  103-66, 
approved  August  10, 1993),  which 
amended  the  Internal  Revenue  Code  by 
adding  a  new  subchapter  U,  relating  to 
the  designation  and  treatment  of 
Empowerment  Zones  and  Enterprise 
Communities. 

(b)  Scope.  This  part  contains 
provisions  relating  to  area  requirements, 
the  nomination  process  for  rural 
Empowerment  Zones  and  rural 
Enterprise  Communities,  and  the 
designation  of  these  Zones  and 
Communities  by  USDA.  Provisions 
dealing  with  the  nominations  and 
designation  of  urban  Empowerment 
Zones  and  Enterprise  Communities  are 
promulgated  by  the  United  States 
Department  of  Housing  and  Urban 
Development  (HUD).  USDA  and  HUD 
will  consult  in  all  cases  in  which 
nominated  areas  possess  both  rural  and 
urban  characteristics,  and  will  utilize  a 
flexible  approach  in  determining  the 
appropriate  designation. 

%  25.2    Objective  and  purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  establishment  of  Empowerment 
Zones  and  Enterprise  Communities  in 
rural  areas,  to  stimulate  the  creation  of 
new  jobs,  particularly  for  the 
disadvantaged  and  long-term 
unemployed,  and  to  promote 
revitalization  of  economically  distressed 
areas,  primarily  by  providing  or 
encouraging: 

(a)  Coordination  of  economic,  human, 
community,  and  physical  development 
plans  and  related  activities  at  the  local 
level; 

(b)  Local  partnerships  fully  involving 
affected  communities  and  local 
institutions  and  organizations  in 
developing  and  implementing  a 


strategic  plan  for  any  nominated  rural 
Empowerment  Zone  or  Enterprise 
Community; 

(c)  Tax  incentives  and  credits;  and 

(d)  Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
(EZ/EC  SSBG)  funds. 

§25.3    Definitions. 

As  used  in  this  part — Applicant 
means  the  lead  entity  that  has  prepared 
and  will  implement  the  community's 
strategic  plan,  pursuant  to  the 
provisions  of  §  25.200(c)  of  this  part,  for 
comprehensive  economic,  human, 
commimity,  and  physical  development 
within  the  area;  such  an  entity  may 
include,  but  is  not  limited  to,  state 
governments,  local  governments, 
regional  planning  agencies,  non-profit 
organizations,  community-based 
organizations,  or  a  partnership  of 
community  members  and  other  entities. 

Designation  means  the  process  by 
which  the  Secretary  designates  rural 
areas  as  Empowerment  Zones  or 
Enterprise  Communities  eligible  for  tax 
incentives  and  credits  established  by 
subchapter  U  of  the  Internal  Revenue 
Code  (26  U.S.C  1391  et  seq.l.  EZ/EC 
Social  Service  Block  Grants  as 
established  by  the  Department  of  Health 
and  Human  Services,  and  for  special 
consideration  for  programs  of  Federal 
assistance. 

-   Empowerment  Zone  means  a  rural 
area  so  designated  by  the  Secretary 
pursuant  to  this  part.  Up  to  three  such 
Zones  may  be  designated. 

Enterprise  Community  means  a  rural 
area  so  designated  by  the  Secretary 
pursuant  to  this  part.  Up  to  30  such 
Communities  may  be  designated. 

Indian  reservation  means  a 
reservation  as  defined  in  section  3(d)  of 
the  Indian  Financing  Act  of  1974  (25 
U.S.C.  1452(d))  or  section  4(10)  of  the 
Indian  Child  Welfare  Act  of  1978  (25 
U.S.C  1903(10)). 

Local  government  means  any  county, 
city,  town,  township,  parish,  village,  or 
other  general  purpose  political 
subdivision  of  a  State,  and  any 
combination  of  these  political 
subdivisions  which  is  recognized  by  the 
Secretary. 

Nominated  area  means  an  area  which 
is  nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  for  designation 
pursuant  to  this  part. 

Population  census  tract  means  a 
census  tract,  or,  if  census  tracts  are  not 
defined  for  the  area,  a  block  numbering 
area. 

Poverty  means  the  number  of  persons 
listed  as  being  in  poverty  in  the  1990   4^ 
Census. 
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Revocation  of  designation  means  the 
process  by  which  the  Secretary  may 
revoke  the  designation  of  an  area  as  an 
Empowerment  Zone  or  Enterprise 
Community  pursuant  to  §  25.403  of  this 
part. 

Rural  area  means  any  area  defined 
pursuant  to  §25.504  of  this  part. 

Secretary  means  the  Secretary  of 
Agricultxire. 

State  means  any  State  in  the  United 
States. 

Strategic  plan  means  a  strategy 
developed  by  the  applicant,  with  the 
participation  and  commitment  of  local 
governments.  State  govemmentfs), 
private  sector,  community  members  and 
others,  pursuant  to  the  provisions  of 
§  25.200(c)  of  this  part.  The  plan  must 
include  written  commitments  from  the 
local  governments  and  State(s)  that  they 
will  adhere  to  the  strategy. 

USDA  means  the  U.S.  Department  of 
Agriculture. 

i  25.4    Sacratartai  revtaw  and  designation. 

(a)  Designation.  The  Secretary  will 
review  applications  for  the  designation 
of  nominated  rural  areas  to  determine 
the  effectiveness  of  the  strategic  plans 
submitted  by  applicants  in  accordance 
with  §  25.200  of  this  part.  The  Secretary 
will  designate  up  to  three  rural 
Empowerment  Zones  and  up  to  30  r\iral 
Enterprise  Communities. 

(b)  Period  of  designation.  The 
designation  of  a  rural  area  as  an 
Empowerment  Zone  or  Enterprise 
Community  shall  remain  in  full  effect 
during  the  period  beginning  on  the  date 
of  designation  and  ending  on  the 
earliest  of: 

(1)  The  close  of  the  tenth  calendar 
year  beginning  on  or  after  the  date  of 
designation; 

(2)  The  termination  date  designated 
by  the  State  and  local  governments  in 
their  application  for  nomination;  or 

(3)  The  date  the  Secretary  revokes  or 
modifies  the  designation,  in  accordance 
with  §  25.402  or  §  25.403  of  this  part. 

S2S.5   Walvars. 

The  Secretary  may  waive  any 
provision  of  this  part  in  any  particular 
case  subject  only  to  statutory 
limitations,  for  good  cause,  where  it  is 
determined  that  application  of  the 
requirement  would  produce  a  result 
adverse  to  the  purpose  and  objectives  of 
this  part. 

Subpart  B— Area  Requirements 
fZ&lOO    EllgllMltyraqulramanta  and  data 


Eligibility  criteria.  A  nominated  rural 
area  may  be  eligible  for  designation 
pursuant  to  this  part  only  if  the  area: 


(a)  Has  a  maximum  population  of 
30,000; 

(b)  Is  one  of  pervasive  poverty, 
unemployment,  and  general  distress,  as 
described  in  §25.102  of  this  part; 

(c)  I>oes  not  exceed  one  thousand 
square  miles  in  total  land  area; 

(d)  Be  located  entirely  within  no  more 
than  three  contiguous  States;  if  it  is 
located  in  more  than  one  State,  the  area 
must  have  one  continuous  boundary;  if 
located  in  only  one  State,  the  area  may 
consist  of  up  to  three  noncontiguous 
parcels; 

(e)  Is  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  government  making  the 
nomination; 

(f)  Does  not  include  any  portion  of  a 
central  business  district,  as  this  term  is 
used  in  the  most  recent  Census  of  Retail 
Trade,  unless  the  individual  poverty 
rate  for  each  population  census  tract  in 
the  district  is  not  less  than  35  percent 
for  an  Empowerment  Zone  and  30 
percent  for  an  Enterprise  Community; 
and 

(g)  Does  not  include  any  area  within 
an  Indian  reservation. 

$25,101    Data  utilized  for  allglblllty 
datarminatlona. 

(a)  Source  of  data.  The  data  to  be 
employed  in  determining  eligibility 
pursuant  to  the  criteria  described  in 
§25.102  of  this  part  shall  be  based  on 
the  1090  Census,  and  from  information 
published  by  the  Bureau  of  the  Census 
and  the  Bureau  of  Labor  Statistics.  The 
data  shall  be  comparable  in  point  or 
period  of  time  and  methodology 
employed. 

(b)  Use  of  statistics  on  boundaries. 
The  boundary  of  a  rural  area  nominated 
for  designation  as  an  Empowerment 
Zone  or  Enterprise  Community  must 
coincide  with  the  boundaries  of  census 
tracts,  or.  where  tracts  are  not  defined, 
with  block  numbering  areas. 

S25.102   Testa  of  pervaalva  poverty, 
unamploymant  and  ganarai  diatrass. 

(a)  Pervasive  poverty.  Conditions  of 
poverty  must  be  reasonably  distributed 
throughout  the  entire  nominated  area. 
The  degree  of  poverty  shall  be 
demonstrated  by  citing  available 
statistics  on  low-income  population  and 
levels  of  public  assistance.  Poverty  is 
demonstrated  by  poverty  data  from  the 
1990  census. 

(b)  Unemployment.  The  degree  of 
unemployment  shall  be  demonstrated 
by  the  provision  of  information  on  the 
number  of  persons  unemployed, 
underemployed  (those  with  only  a 
seasonal  or  part-time  job)  or  discouraged 
workers  (those  capable  of  working  but 
who  have  dropped  out  of  the  labor 


market — hence  are  not  counted  as 
unemployed),  increase  in 
unemployment  rate,  job  loss,  plant  or 
military  base  closing,  or  other  relevant 
unemployment  indicators  having  a 
direct  eH^ect  on  the  nominated  area. 

(c)  General  distress.  General  distress 
shall  be  evidenced  by  describing 
adverse  conditions  within  the 
nominated  area  other  than  those  of 
pervasive  poverty  and  unemployment. 
Below  average  or  decline  in  per  capita 
income,  earnings  per  worker,  per  capita 
property  tax  base,  average  years  of 
school  completed;  outmigration  and 
population  decline  from  1980-1990; 
and  a  high  or  rising  incidence  of  crime, 
narcotics  use,  abandoned  housing, 
deteriorated  infrastructure,  school 
dropouts  and  ilUteracy  are  examples  of 
appropriate  indicators  of  general 
distress.  The  data  and  methods  used  to 
produce  such  indicators  that  are  used  to 
describe  general  distress  must  all  be 
stated. 

S  25.103    Poverty  rata. 

(a)  General.  Eligibility  of  an  area  on 
the  basis  of  poverty  shall  be  established 
in  accordance  with  the  following 
criteria: 

(1)  In  each  census  tract  within  a 
nominated  area,  the  poverty  rate  shall 
be  not  less  than  20  percent;  and 

(2)  For  at  least  90  percent  of  the 
population  census  tracts  within  the 
nominated  area,  the  poverty  rate  shall 
not  be  less  than  25  percent;  and 

(3)  For  at  least  50  percent  of  the 
population  census  tracts  within  the 
nominated  area,  the  poverty  rate  shall 
be  not  less  than  35  percent. 

(b)  Special  rules  relating  to  the 
determination  of  poverty  rate. 

(1)  Census  tracts  with  no  population. 
Census  tracts  with  no  population  shall 
be  treated  as  having  a  poverty  rate  that 
meets  the  standard  of  paragraphs  (a)(1) 
and  ((a))(2)  of  this  section,  but  shall  be 
treated  as  having  a  zero  p>overty  rate  for 
purposes  of  applying  paragraph  (a)(3)  of 
this  section. 

(2)  Census  tracts  with  populations  of 
less  than  2,000.  A  population  census 
tract  with  a  population  of  less  than 
2,000  shall  be  treated  as  having  a 
poverty  rate  that  meets  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if  more  than  75  [>ercent  of  the 
tract  is  zoned  for  commercial  or 
industrial  use. 

(3)  Adjustment  of  poverty  rates  for 
Enterprise  Communities.  For  Enterprise 
Commimities  only,  the  Secretary  has  the 
discretion  to  reduce  by  5  percentage 
points  one  of  the  following  thresholds 
for  not  more  than  10  percent  of  the 
census  tracts,  or,  if  fewer,  five 
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population  census  tracts  in  the 
nominated  area: 

(i)  The  20  percent  threshold  in 
paragraph  (a)(1)  of  this  section; 

(ii)  The  25  percent  threshold  in 
paragraph  (a)(2)  of  this  section;  and 

(iii)  The  35  percent  threshold  in 
paragraph  (a)(3)  of  this  section; 
Provided  that,  the  Secretary  may  in  the 
alternative  reduce  the  35  percent 
threshold  by  10  percentage  points  for 
three  population  census  tracts. 

(4)  Rounding  up  of  percentages.  In 
making  the  calculations  required  by  this 
section,  the  Secretary  shall  round  all 
fractional  percentages  of  one-half 
percentage  point  or  more  up  to  the  next 
highest  whole  percentage  point  figure. 

(c)  Noncontiguous  areas.  There  can  be 
no  more  than  3  noncontiguous  areas  if 
the  nominated  area  is  located  within 
one  state;  noncontiguous  areas  are  not 
allowed  in  the  multistate  areas.  Each 
such  parcel  must  separately  meet  the 
poverty  criteria  set  forth  in  this  section. 

(d)  Area  not  within  census  tracts.  In 
the  case  of  an  area  that  does  not  have 
population  census  tracts,  the  block 
numbering  area  shall  be  used  for 
purposes  of  determining  poverty  rates. 

Subpart  C — Nomination  Procedure 

§  25.200    Nominations  by  State  and  iocai 
governments. 

(a)  Nomination  criteria.  One  or  more 
local  governments  and  the  State  or 
States  in  which  an  area  is  located  must 
nominate  such  area  for  designation  as 
an  Empowerment  Zone  or  Enterprise 
Community;  if: 

(1)  The  rural  area  meets  the 
requirements  for  eligibility  described  in 
§  25.100  and  §  25.103  of  this  part; 

(2)  The  rural  area  is  entirely  within 
the  jurisdiction  of  the  nominating  State 
or  States  and  local  govemment(s);  such 
goverrmients  must  have  the  authority  to 
nominate  the  area  for  designation  and 
provide  written  assurances  satisfactory 
to  the  Secretary  that  the  strategic  plan 
described  in  paragraph  (c)  of  this 
section  will  be  implemented; 

(3)  All  information  furnished  by  the 
nominating  State(s)  and  local 
govemment(s)  is  determined  by  the 
Secretary  to  be  reasonably  accurate;  and 

(4)  The  State(s)  and  local 
government{s)  certify  that  no  portion  of 
the  area  nominated  is  already  included 
in  an  Empowerment  Zone  or  Enterprise 
Community  under  this  Act  or  in  an  area 
otherwise  nominated  to  be  designated 
under  this  section. 

(b)  Nomination  for  designation.  No 
rural  area  may  be  considered  for 
designation  pursuant  to  subpart  D  of 
this  part  unless  the  application  for 
designation: 


(1)  Demonstrates  that  the  nominated 
rural  areas  satisfies  the  eligibility 
criteria  set  forth  at  §  25.100  of  this  part; 
_i2l  Includes  a  strategic  plan,  as 
described  in  paragraph  (c)  of  this 
section;  and 

(3)  Includes  such  other  information  as 
may  be  required  by  USDA  in  a  Notice 
Inviting  Applications,  to  be  published 
in  the  Federal  Register. 

(c)  Strategic  plan.  Each  application  for 
designation  must  be  accompanied  by  a 
strategic  plan,  which  must  be  developed 
in  accordance  with  four  key  principles 
that  will  be  utilized  to  evaluate  the  plan. 
These  key  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  entrepreneurial 
initiatives,  small  business  expansion, 
and  training  for  jobs  that  offer  upward 
mobility; 

(2)  Sustainable  community 
development,  to  advance  the  creation  of 
liveable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
environmental,  community  and  human 
development; 

(3)  Community-based  partnerships, 
involving  the  participation  of  all 
segments  of  the  commimity,  including 
the  political  and  governmental 
leadership,  community  groups,  health 
and  social  service  groups, 
environmental  groups,  religious 
organizations,  the  private  and  non-profit 
sectors,  centers  of  learning,  and  other 
community  institutions  and  individual 
citizens;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  wdll 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

(d)  Elements  of  strategic  plan.  The 
strategic  plan  should:  ' 

(1)  Indicate  and  briefly  describe  the 
specific  groups,  organizations,  and 
individuals  participating  in  its 
production,  and  describe  the  history  of 
these  groups  in  the  community; 

(2)  Explain  how  participants  were  . 
selected  and  provide  evidence  that  the 
participiants,  taken  as  a  whole,  are 
broadly  representative  of  the  entire 
community; 

(3)  Describe  the  role  of  the 
participants  in  the  creation  and 
development  of  the  plan  and  indicate 
how  they  will  participate  in  its 
implementation; 


(4)  Identify  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describe  how  those 
disagreements  were  resolved; 

(5)  Explain  how  the  community 
participated  in  choosing  the  area  to  be 
nominated  and  why  the  area  was 
nominated; 

(6)  Provide  evidence  that  key 
participants  have  the  capacity  to 
implement  the  plan; 

(7)  Provide  a  brief  explanation  of  the 
community's  vision  for  revitalizing  the 
area; 

(8)  Explain  how  the  vision  creates 
economic  opportunity,  encourage  self- 
sufficiency  and  promotes  community 
development; 

(9)  Identify  key  community  goals  and 
the  barriers  that  restrict  the  community 
from  achieving  these  goals,  including  a 
description  of  poverty  and  general 
distress,  barriers  to  economic 
opportunity  and  development,  and 
barriers  to  human  development; 

(10)  Discuss  how  the  vision  is  related 
to  the  assets  and  needs  of  the  area  as 
well  as  to  the  surrounding  community; 

(11)  Describe  the  ways  in  which  the 
community's  approaches  to  economic 
development,  social/human  services, 
transportation,  housing,  community 
development,  public  safety,  drug  abuse 
prevention  and  educational  and 
environmental  concerns  will  be 
addressed  in  a  coordinated  fashion;  and 
explain  how  these  linkages  support  the 
community's  vision; 

(12)  Indicate  how  EZ/EC  SSBG  funds 
for  the  designated  Empowerment  Zone 
or  Enterprise  Community  will  be 
utilized. 

(i)  In  doing  so,  the  Strategic  Plan  shall 
provide  the  following  information: 

(A)  A  commitment  by  the  applicant, 
as  well  as  by  the  State  govemm€nt(s), 
that  the  EZ/EC  SSBG  funds  will  be  used 
to  supplement,  not  replace,  other 
Federal  or  non-Federal  funds  for 
services  or  activities  eligible  under  the 
SSBG  program; 

(B)  A  description  of  the  entities  that 
will  administer  the  EZ/EC  SSBG  funds; 

(C)  A  certification  by  such  entities 
that  they  will  provide  periodic  reports 
on  the  use  of  the  EZ/EC  SSBG  funds; 
and 

(D)  A  detailed  description  of  the 
activities  to  be  financed  with  the  EZ/EC 
SSBG  funds  and  how  such  funds  will  be 
allocated. 

(ii)  The  EZ/EC  SSBG  funds  may  be 
used  to  achieve  or  maintain  the 
following  goals,  through  undertaking 
one  of  the  below  specified  program 
options: 

(A)  The  goal  of  economic  self-support 
to  prevent,  reduce  or  eliminate 
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dependeaciBS,  tiirou^  one  of  the 
following  pragran  options: 

{1)  Funimng  comnntnity  ind  economic 
development  Mivices  focused  on 
disadvantaged  adults  and  youths, 
including  skills  training,  tianspoitation 
services  an  i  job,  housing,  business  and 
financial  management  counseling; 

(2)  Supporting  programs  that  promote 
home  ownership,  edwation  or  other 
routes  to  aconoaiic  independence  for 
low-income  families,  youth  and  other 
indnriduals; 

[3]  Assisting  in  tin  provision  of 
emergency  and  transitional  shelter  for 
disadvantaged  families,  youth  tad  other 
individuals; 

(B)  The  goal  of  sel^suffiooicy, 
including  reduction  or  prevention  of 
dependsBciss,  through  one  of  the 
foUowing  program  options: 

(I)  Prcrviding  assistance  to  non-profit 
organizations  and/or  community  and 
jimior  colleges  that  provide 
disadvantaged  individuab  wit& 
opportunities  for  short-term  training 
courses  in  entiepreneuhel,  self 
employment  and  other  akitls  that 
promote  individual  self-sufficiency,  and 
the  interest  of  the  community; 

{21)  Funding  programs  to  provide 
training  and  empioymeit  fior 
disadvantaged  adults  and  youths  in 
construction,  refaabilitatioQ  or 
improvement  ai  affordable  bousing, 
public  infrastrocture  and  community 
facilities;  uid, 

(C)  The  goal  of  prevention  or 
amelioration  of  the  neglect,  abuse,  or 
exploitation  af  children  and/or  adnlts 
imable  to  protect  themselves;  and  whare 
appropriate  the  goal  of  preservatton  or 
rehabilitation  of  families,  through  one  of 
the  following  progiaiu  options: 

ll)  Providing  support  for  residential 
or  non-resideatial  (fang  and  akohol 
prevention  and  treatment  prognaus  that 
ofEar  comprehensive  services  for 
pregnant  women,  mothers  and  their 
children; 

(2}  Establishing  programs  that  provide 
activities  a'^er  school  hours,  inchsdisg 
keeping  school  buildings  open  during 
evenings  and  weekends  for  mentor  and 
study  programs. 

(iii)  If  the  applicant  intends  to  use  the 
EZ/EC  SSBG  hjxids  for  program  options 
not  included  in  paragraph  (b)  of  this 
section,  the  stracisgic  plan  must  indicate 
how  the  proposed  activities  meet  die 
goads  set  forth- in  pwagtaph  (b^ofthis 
section,  and  the  reasons  any  approved 
program  eptians  were  not  pursued. 

(iv)  To  ttM  extant  that  the  EZ/EC 
SSBG  fondsare  used  for  the  pregram 
options  included  in  paragraph  (b)  of  this 
section,  the  applicant  may  use  EZ/Kl 
SSBG  foods  for  tbe  foUewiog  activities, 
in  addition  to  those  activities  permitted 


by  section  2005  of  the  Social  Security 
Act: 

(A)  To  purchase  er  hnprove  land  or 
facilities; 

(B)  To  make  cash  payments  to 
individuals  for  subsistence  or  room  and 
board; 

(C)  To  make  wage  payments  to 
individuals  as  a  social  service; 

(D)  To  make  cash  (Myments  for 
medical  c«e;  and 

(E)  To  provide  social  services  to 
institutionalized  persona. 

(v)  The  State  must  obligate  the  EZ/EC 
SSBG  fonds  to  the  applicuit  ia 
accordance  with  the  Strategic  Plan 
within  2  years  from  the  date  of 
designation  of  the  Empowerment  Zone 
or  Enterprise  Community. 

(vi)  The  Strategic  Plan  must  indicate 
how  the  EZ/EC  SSBG  funds  will  be 
invested  and  used  for  the  10-year  period 
of  designation.  The  EZ/EC  SSBG  hmds 
may  be  used  to  promote  economic 
independence  for  lov^income  residents, 
such  as  capitalizing  revolving  or  micro- 
enterprise  loan  funds  for  the  benefit  of 
residents.  The  EZ/EC  SSBG  fonds  may 
also  be  used  to  create  jobs  and  promote 
economic  opportunity  for  low-income 
families  and  uodividuals  through 
matching  grants,  loans,  or  investments 
in  community  development  financial 
institutions. 

(13)  Indicate  how  tax  beiefits  for 
designated  Zones  and  Comnumities, 
State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  believed  necessary  to 
implement  the  strategic  plan  will  be 
utilized  within  the  Empowerment  Zone 
or  Enterprise  Community; 

(14)  Indicate  a  level  of  conunitment 
necessary  to  ensiue  that  these  resources 
will  be  available  to  the  area  upod 
designation; 

(15)  Identify  the  Federal  resources 
applied  for  or  for  which  applications  are 
planned; 

(16)  Identify  private  resources  and 
support,  including  assistance  fit}m 
businesses,  non-profit  organizations, 
and  foundations.'wbicfa  are  available  to 
be  leveraged  with  public  resources;  and 
provide  asstffances  that  these  resources 
will  be  made  available  to  the  area  upon 
designatitm. 

(17)  Identify  changes  requested  in 
Federel  rules  and  regulations  necessary 
to  implement  the  plan,  including 
specific  paperwoTK  or  other  Federal 
program  lequireraents  that  must  be 
altered  to  permit  effective 
implementation  of  the  strategic  pian; 

(18)  Identify  specific  regulatory  and 
other  impediments  to  impiementing  the 
strategic  plan  for  which  waivers  aie 
requested,  with  appropriate  dfations 


and  an  indication  whether  waivers  can 
be  accomplished  administratively  or 
require  statutory  changes; 

(19)  Demonstrate  how  State  and  locaT 
governments  will  reinvent  themselves  to 
help  implement  the  plan,  by  identifying 
changes  that  will  be  made  in  State  and 
local  organizations,  processes  and 
procedures,  including  laws  and 
ordinances; 

(20)  Elxplain  how  different  agenaes  in 
State  and  local  governments  will  work 
together  in  new  responsiveways  to 
implement  the  strategic  plan; 

(21)  Identify  the  specific  tasks 
necessary  to  implement  the  plan; 

(22)  Describe  the  partnerships  that 
will  be  established  to  carry  out  the  plan; 

(23)  Explain  how  the  plan  will  be 
regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(24)  Identify  baselines,  benchmarks 
and  goals  that  will  be  used  in  evaluating 
performance  in  implementing  the  plan. 

(e)  Prohibition  against  business 
relocation.  The  strategic  plan  may  not 
include  any  action  to  assist  any 
establishment  in  relocating  from  an  area 
outside  the  nominated  area  to  the 
nominated  area,  except  that  assistance 
for  the  expansion  ol  an  existing  business 
entity  through  the  establishment  of  a 
new  branch,  affiliate,  or  subsidiary  is 
permitted,  if: 

(1)  The  establishment  of  a  new  branch 
affiliate  or  subsidiary  will  not  result  in 

a  decrease  in  employment  in  the  area  of 
original  location  or  in  any  other  area 
where  the  existing  business  entity 
conducts  business  operations,  and 

(2)  There  is  no  reason  to  beheve  that 
the  new  branch,  affiliate,  or  subsidiary 
is  being  established  with  the  intention 
of  closing  down  the  operations  of  the 
existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  area 
where  the  existing  business  entity 
conducts  business  operations. 

(f)  bnphmentation  of  strategic  plan. 
The  str^egic  plan  may  be  implemented 
by  the  State  govemmentCs),  focal 
governments,  regional  plarming 
agencies,  non-profit  orgam'zations. 
commiuiity-based  organizations,  and/or 
by  other  nongovernmental  entitles. 
Activities  included  in  the  plan  may  be 
funded  from  any  resource,  Federal". 
State,  local,  or  private,  which  agrees  to 
provide  assistance  to  the  nominated 
area. 

(gj  Elements  of  the  strategic  plan,  A 
strategic  plan  may  include,  but  is  not 
limited  to.  activities  that  addressr 

(1)  Economic  problems,  through 
measures  designed  to  create 
employment  epportunities;  support 
business  startup  or  expansion;  or 
development  of  community  institutions; 
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(2)  Human  concerns,  through  the 
provision  of  social  services,  such  as 
rehabilitation  and  treatment  programs  or 
the  provision  of  training,  education  or 
other  services  within  the  affected  area; 

(3)  Community  needs,  such  as  the 
expansion  of  housing  stock  and 
homeownership  opportunities,  efforts  to 
reduce  homelessness,  to  promote  fair 
housmg  and  equal  opportunity,  to 
reduce  and  prevent  crime  and  improve 
security  in  the  area;  and 

(4)  Physical  improvements,  such  as 
the  provision  or  improvement  of  public 
infrastructure,  or  the  provision  or 
improvement  of  recreational, 
transportation,  or  other  public  services 
within  the  affected  area. 

§  25.201    Evaluating  the  strategic  plan. 

The  strategic  plan  will  be  evaluated 
for  effectiveness  as  part  of  the 
designation  process  for  nominated  rural 
areas  described  in  §  25.301  of  this  part. 
On  the  basis  of  this  evaluation,  USDA 
may  request  additional  information 
pertaining  to  the  plan  and  the  proposed 
area  and  may,  as  part  of  that  request, 
suggest  modifications  to  the  plan, 
proposed  area,  or  term  that  would 
enhance  its  effectiveness.  The 
effectiveness  of  the  strategic  plan  will  be 
determined  in  accordance  with  the  four 
key  principles  set  forth  in  §  25.200(c)  of 
this  part.  USDA  will  review  each  plan 
submitted  in  terms  of  the  four  equally 
weighted  key  principles,  and  of  such 
other  elements  of  these  key  principles  as 
are  appropriate  to  address  the 
opportunities  and  problems  of  each 
nominated  area,  which  may  include: 

(a)  Economic  opportunity.  The  extent 
to  which  businesses,  jobs  and 
entrepreneurship  will  increase  within 
the  Zone  or  Community; 

(2)  The  extent  to  which  residents  will 
achieve  a  real  economic  stake  in  the 
Zone  or  Community; 

(3)  The  extent  to  which  residents  will 
be  employed  in  the  process  of 
implementing  the  plan  and  in  all  phases 
of  economic  and  community 
development; 

(4)  Tne  extent  to  which  residents  will 
be  linked  with  employers  and  jobs 
throughout  the  entire  area  and  the  way 
in  which  residents  will  receive  training, 
assistance,  and  family  support  to 
become  economically  self-sufficient; 

(5)  The  extent  to  which  economic 
revitalization  in  the  Zone  or  Community 
interrelates  with  the  broader  regional 
economies;  and 

(6)  The  extent  to  which  lending  and 
investment  opportunities  will  increase 
within  the  Zone  or  Community  through 
the  establishment  of  mechanisms  to 
encourage  community  investment  and 
to  create  new  economic  growth. 


(b)  Sustainable  community 
development.  (1)  Consolidated 
planning.  The  extent  to  which  the  plan 
is  part  of  a  larger  strategic  community 
development  plan  for  the  nominating 
localities  and  is  consistent  with  broader 
regional  development  strategies; 

(2)  Public  safety.  The  extent  to  which 
strategies  such  as  community  policing 
will  be  used  to  guarantee  the  basic 
safety  and  security  of  persons  and 
property  within  the  Zone  or 
Community; 

(3)  Amenities  and  design,  The  extent 
to  which  the  plan  considers  issues  of 
design  and  amenities  that  will  foster  a 
sustainable  community,  such  as  open 
spaces,  recreational  areas,  cultural 
institutions,  transportation,  energy,  land 
and  water  uses,  waste  management, 
environmental  protection  and  the 
vitality  of  life  of  the  community; 

(4)  Sustainable  development.  The 
extent  to  which  economic  development 
will  be  achieved  in  a  manner  consistent 
that  protects  public  health  and  the 
environment; 

(5)  Supporting  families.  The  extent  to 
which  the  strengths  of  families  will  be 
supported  so  that  parents  can  succeed  at 
work,  provide  nurture  in  the  home,  and 
contribute  to  the  life  of  the  community; 

(6)  Youth  development.  The  extent  to 
which  the  development  of  children, 
youth,  and  young  adults  into 
economically  productive  and  socially 
responsible  adults  will  be  promoted, 
and  the  extent  to  which  young  people 
will  be  provided  with  the  opportunity  to 
take  responsibility  for  learning  the 
skills,  discipline,  attitude,  and  initiative 
to  make  work  rewarding; 

(7)  Education  gpals.  The  extent  to 
which  schools,  religious  organizations, 
non-profit  organizations,  for-profit 
enterprises,  local  governments  and 
families  will  work  cooperatively  to 
provide  all  individuals  with  the 
fundamental  skills  and  knowledge  they 
need  to  become  active  participants  and 
contributors  to  their  community,  and  to 
succeed  in  an  increasingly  competitive 
global  economy; 

(8)  Affordable  housing.  The  extent  to 
which  a  housing  component,  providing 
for  adequate  safe  housing  and  ensuring 
that  all  residents  will  have  equal  access 
to  that  housing  is  contained  in  the 
strategic  plan; 

(9)  Drug  abuse.  The  extent  to  which 
the  plan  addresses  levels  of  drug  abuse 
and  drug-related  activity  through  the 
expansion  of  drug  treatment  services, 
drug  law  enforcement  initiatives,  and 
community-based  drug  abuse  education 
programs;  and 

(10)  Equal  opportunity.  The  extent  to 
which  the  plan  offers  an  opportunity  for 
diverse  residents  to  participate  in  the 


rewards  and  responsibilities  of  work 
and  service.  The  extent  to  which  the 
plan  ensures  that  no  business  within  a 
nominated  Zone  or  Community  will 
directly  or  through  contractual  or  other 
arrangements  subject  a  person  to 
discrimination  on  the  basis  of  race, 
color,  national  orgin,  gender,  handicap 
or  age  in  its  employment  practices, 
including  recruitment,  recruitment 
advertising,  employment,  layoff, 
termination,  upgraaing,  demotion, 
transfer,  rates  of  pay  or  the  forms  of 
compensation,  or  use  of  facilities. 
Applicants  must  comply  with  the 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964.  section  504  of  the 
Rehabilitation  Act  of  1973.  and  the  Age 
Discrimination  Act  of  1975.  as 
implemented  by  USDA. 

fc)  Community-based  partnerships — 
(1)  Community  partners.  The  extent  to 
which  residents  of  the  nominated  area 
have  participated  in  the  development  of 
the  strategic  plan  and  their  commitment 
to  implementing  it.  The  extent  to  which 
community-based  organizations  in  the 
nominated  area  have  participated  in  the 
development  of  the  plan,  and  their 
record  of  success  measured  by  their 
achievements  and  support  for 
undertakings  within  the  nominated 
area; 

(2)  Private  and  non-profit 
organizations  as  partners.  The  extent  to 
which  partnership  arrangements 
include  commitments  from  private  and 
non-profit  organizations,  including 
corporations,  utilities,  banks  and  other 
financial  institutions,  and  educational 
institutions  supporting  implementation 
of  the  strategic  plan; 

(3)  State  and  local  government 
partners.  The  extent  to  which  Stat«?fs) 
and  local  governments  are  committed  to 
providing  support  to  the  strategic  plan, 
including  their  commitment  to 
"reinventing"  their  roles  and 
coordinating  programs  to  implement  the 
strategic  plan;  and 

(4)  Permanent  implementation  and 
evaluation  structure.  The  extent  to 
which  a  responsible  and  accountable 
implementation  structure  or  process  has 
been  created  to  ensure  that  the  plan  is 
successfully  carried  out  and  that 
improvements  are  made  throughout  the 
period  of  the  Zone  or  Community's 
designation. 

(d)  Strategic  vision  for  change — (1) 
Goals  and  coordinated  strategy.  The 
extent  to  which  The  extent  to  which  the 
strategic  plan  reflects  a  projection  for 
the  community's  revitalization  which 
links  economic,  human,  physical, 
community  development  and  other 
activities  in  a  mutually  reinforcing, 
synergistic  way  to  achieve  ultimate 
goals; 
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(2)  Creativity  and  innovation.  The 
extent  to  wiiich  the  activities  proposed 
in  the  plan  axe  creative,  inaovative  and 
promising  and  will  promote  the  dvic 
sptzit  necessary  to  revitahze  the 
nominated  ane; 

(3)  Building  on  assets.  The  extent  to 
which  the  vision  for  r«vitahzatioa 
realistically  addresses  the  needs  of  the 
nominated  area  in  a  wey  that  takes 
advantage  of  its  assets;  and 

(4)  Benchmarks  and  kaming.  The 
extent  to  which  the  plan  includes 
performance  benchmarks  for  measuring 
progress  in  its  implementation, 
including  an  ongoing  process  for 
adjustments,  corrections  and  building 
on  what  works. 

S  25.202    Submlssiofv  o<  nominations  for 
designation. 

(a>  General  A  separate  nomination  for 
designation  ^s  an  Empowerment  Zone 
and/or  Enterprise  Comniunity  must  be 
submitted  for  each  nirai  area  for  which 
such  designation  is  requested.  The 
nomination  shall  be  subiaitted  in  a  form 
to  be  prescribed  by  USDA  in  the  Notice 
Inviting  Applications  pubbshed  in  the 
Federal  Sc^ater,  aiui  must  contain 
complete  and  accurate  iniormation. 

(b)  Certifications.  CMtifkations  must 
be  submitted  by  the  State(s)  and  local 
govemment(s>  requesting  designation 
stating  that: 

(1)  The  nominated  area  satisfies  the 
boandary  tests  of  §25. 100(d)  of  this 
part; 

(2)  The  nominated  area  is  one  of 
pervasive  poverty,  unemployment,  and 
general  distress,  as  prescxibed  by 
§25.102  of  this  part; 

(3)  The  nominated  area  satisfies  the 
poverty  rate  criteria  set  forth  in  §  25.103 
of  thispart: 

(4)  The  no.ninated  rural  area  contains 
no  portion  of  an  area  that  is  either 
already  designated  as  an  Empowerment 
Zone  and/or  Enterprise  Conrnninity  or  is 
otherwise  included  in  any  other  area 
nominated  for  designation  as  an 
Empowerment  Zona  aini/or  Enterprise 
Community; 

(5)  Each  nominating  governmental 
entity  has  the  authority  to: 

(i)  Nominate  the  rural  area  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community; 

(ii)  Make  the  State  and  local 
commitments  required  by  §  25.200<d)  of 
this  part:  and 

(iii)  Provide  wntten  assurances 
satisfactory  to  the  Secretary  that  these 
commitments  will  be  met; 

(6)  Provide  assurances  the  amounts 
provided  to  the  State  for  the  area  under 
section  2007  of  title  XX  of  the  Social 
Security  Ac^  will  net  be  used  to 
supplant  Federal  or  non-Federal  funds 


for  services  and  activities  which 
promote  the  purposes  of  section  2007; 

t7)  Provide  that  the  nominating 
governments  or  corporations  agree  to 
make  available  ail  infbrroatiorr 
reqcwsted  by  USDA  to  aid  in  the 
evaluation  ol  prtjgress  in  implementing 
the  strategic  plan  and  reporting  on  the 
use  of  Empowerment  Zone/Enterprise 
Community  Social  Sarrice  Block  Grant 
funds:  and 

(8)  Provide  assurances  that  the 
nominating  State(s)  agrees  to  distribute 
the  Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
funds  in  accordance  with  the  strategic 
plan  submitted  for  the  designated  Zone 
or  Community. 

(c)  Maps  and  area  description.  Maps 
and  general  description  of  the 
nominated  area  shall  accompany  the 
nomination  request. 

Subpart  O^-Oeslfnation  Process 

$25,300    USOA  aetioa  and  review e« 
nominations  lor  designation. 

(a)  Establishment  of  submissioa 
procedures.  USDA  will  establish  a  time 
period  and  procedure  for  the 
submission  of  application  as 
Empowerment  Zones  or  Enterprise 
Communities,  including  submission 
deadlines  and  addresses,  in  a  Notice 
Inviting  Apphcations,  to  be  published 
in  the  Federal  Register. 

(b)  Acceptance  for  processing.  USDA 
will  accept  for  processing  those 
applications  as  Empowerment  Zones  or 
Enterprise  Communities  which  USDA 
determines  have  met  the  criteria 
required  under  this  part.  USDA  will 
notify  the  State(s)  and  local 
goverrunent(s)  whether  or  not  the 
nomination  has  been  accepted  for 
processing.  The  criteria  for  acceptance 
for  processing  are  as  follows; 

(1)  The  application  as  an 
Empowerment  Zone  or  Enterprise 
Community  must  be  received  by  USDA 
on  or  before  the  close  of  business  on  the 
date  established  by  the  Notic*  Inviting 
Applications  published  in  the  Federal 
Register.  The  applications  must  be 
complete  and  must  be  accompanied  by 
a  strategic  plan,  as  required  by 

§  25.200(c)  and  the  certrfications 
required  by  §  25.202(b). 

(2)  The  application  as  an 
Empowerment  Zor)e  or  Enterprise 
Community  must  be  complete  and  must 
be  accompanied  by  a  strategic  plan,  as 
required  by  §  25.200(c)  of  this  part,  and 
the  certifications  required  by  §  25.202(b) 
of  this  part. 

(c)  Evaluation  of  applications.  In  the 
process  of  reviewing  each  application 
accepted  for  ffrocessing,  USDA  may 
undertake  a  site  vi8it(s)  to  any 


nominated  area  to  aid  in  the  process  of 
evaluation. 

(d)  Modification  of  the  strategic  plan, 
boundaries  of  nominated  rural  areas, 
and/or  period  during  which  designation 
is  in  effect  Subject  to  the  limitations 
imposed  by  §25.100  of  this  part,  USDA 
may  request  additional  information 
pertaining  to  the  plan  and  proposed  area 
and  may,  as  a  part  of  that  request, 
suggest  modifications  to  the  plan  that 
would  enhance  its  effectiveness. 

(e)  Publication  of  designations.  Final 
determination  of  the  boundaries  of  areas 
and  the  terra  for  which  the  designations 
will  remain  in  effect  will  be  made  by  the 
Secretary.  Announcements  of  those 
nominated  areas  designated  as 
Empowennent  Zones  or  Enterprise 
Communities  will  be  made  by 
publication  of  a  Notice  in  the  Federal 
Register. 

%  25.301    Seiectlon  flKtors  for  designation 
of  ncmtnetsd  rwal  i 


In  choosing  among  nominated  ruraf 
ares  eligible  for  designation,  the 
Secretary  shall  consider 

(a)  The  effectiveness  of  the  strategic 
plan,  in  accordance  with  the  key 
principles  set  out  in  §  25.201. 

(b)  The  effectiveness  of  the  assurances 
made  pursuant  to  §  25.200(a)(2)  that  the 
strategic  plan  will  be  implemented. 

(c)  The  extent  to  whicn  an  application 
proposes  activities  that  are  creative  and 
innovative. 

(d)  Such  other  factors  as  established 
by  the  Secretary,  which  include  the 
degree  of  need  demonstrated  by  the 
nominated  area  for  assistance  under  this 
part  and  the  diversity  within  and  among 
the  nominated  areas.  If  other  factors  are 
established  by  USDA,  a  Federal  Register 
Notice  will  be  published  identifying 
such  factors,  along  with  an  extension  of 
the  application  due  date  if  necessary. 

§  25.302    Number  of  Ifural  Empooewwent 
Zones  and  Enterprise  Communities. 

The  Secretary  may  designate  up  to  3 
rural  Empowerment  Zones  and  up  to 
thirty  rural  Enterprise  Communities. 

Subpart  E — Post-Oesignation 
Requirements 

§25.400    Reporting. 

USDA  will  require  periodic  reports 
for  the  Empowerment  Zones  and 
Enterprise  Communities  designated 
pursuant  to  this  part.  These  reports  will 
identify  the  community,  local 
government  and  State  actions  which 
have  been  taken  in  accordance  with  the 
strategic  plan.  In  addition  to  these 
reports,  such  other  information  relating 
to  designated  Empowerment  Zones  and 
Enterprise  Communities  as  USDA  shall 
request  from  time  to  time  shall  be 
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submitted  ppomptly.  On  the  basis  of  tiiis 
information  and  of  on-site  reviews, 
USDA  will  purepare  and  issue  periodic 
reports  on  the  effectiveness  of  the 
Empowerment  Zones/Enterprise 
Communities  Program. 

§  25.401    Periodic  pertormance  reviews. 

USDA  will  regularly  evaluate  the 
progress  in  implementing  the  strategic 
plan  in  each  designated  Empowerment 
Zone  and  Enterprise  Community  on  the 
basis  of  performance  reviews  to  be 
conducted  on  site  and  using  other 
information  submitted.  USDA  may  also 
commission  evaluations  of  the 
Empowerment  Zone  program  as  a  whole 
by  an  important  third  party.  Where  not 
prevented  by  State  law,  nominating 
State  governments  must  provide  the 
timely  release  of  data  requested  by 
USDA  for  the  purposes  of  monitoring 
and  assisting  the  success  of 
Empowerment  Zones  and  Enterprise 
Communities. 

§  25.402    Validation  of  designation. 

(a)  Beevaluation  of  designations.  On 
the  basis  of  the  performance  review 
described  in  §  25.401  of  this  part,  and 
subject  to  the  provisions  relating  to  the 
revocation  of  designation  appearing  at 
§  25.403  of  this  part.  USDA  will  make 
findings  as  to  the  continuing  eligibility 
for  the  validity  of  the  designation  of  any 
Empowerment  Zone  or  Enterprise 
Community.  Determinations  of  whether 
any  designated  Empowerment  Zone  or 
Enterprise  Community  remains  in  good 
standing  shall  be  promptly 
communicated  to  all  Federal  agencies 
providing  assistance  or  administering 
programs  under  which  assistance  can  be 
made  available  in  such  Zone  or 
Community. 

(b)  Modification  of  designation.  Based 
on  a  rural  Zone  or  Community's  success 
in  carrying  out  its  strategic  plan,  and 
subject  to  the  provisions  relating  to 
revocation  of  designation  appearing  at 

§  25.403  of  this  part  and  the 
requirements  as  to  the  number, 
maximum  population  and  other 
characteristics  of  rural  Empowerment 
Zones  set  forth  in  §  25.100  of  this  part, 
the  Secretary  may  modify  designations 
by  reclassifying  rural  Empowerment 
Zones  as  Enterprise  Communities  or 
Enterprise  Communities  as 
Empowerment  Zones. 

§  25.403    ftowoeatton  of  designaMon. 

(a)  Basis  for  revocation.  The  Secretary 
may  revoke  th«  designation  of  a  rural 
area  as  an  Empowerment  Zone  or 


Enterprise  Community  if  the  Secretary 
determines  on  the  basis  of  the  periodic 
monitoring  described  in  §  25.401  of  this 
part,  that  the  applicant  of  the  State(s)  or 
local  govemmentl^  in  which  tiie  rural 
area  is  Located: 

(1)  Has  modified  the  boundaries  of  the 
area; 

(2)  Has  failed  to  make  satisfactory 
progress  in  achieving  the  benchmarks 
set  forth  in  the  strategic  plan;  or 

(3)  Has  not  complied  substantially 
with  the  strategic  plan. 

(b)  Wamingletter.  Before  revoking  the 
designation  of  a  rural  area  as  an 
Empowerment  Zone  or  Enterprise 
Community,  the  Secretary  will  issue  a 
letter  of  warning  to  the  applicant  and 
the  nominating  State(s)  and  local 
govemment(s): 

(1)  Advising  that  the  Secretary  has 
determined  that  the  applicant  and/ or 
the  nominating  local  govemment(s) 
and/or  State(s)  has: 

(i)  modiiied  the  boundaries  of  the 
area;  or 

(ii)  is  not  complying  substantially 
with,  or  has  failed  to  make  satisfactory 
progress  in  achieving  the  benchmarks 
set  forth  in  the  strategic  plan  prepared 
pursuant  to  §  25.200(d)  of  this  nart;  and 

(2)  Requesting  a  reply  from  all 
involved  parties  within  90  days  of  the 
receipt  of  this  letter  of  warning. 

(c)  Notice  of  revocation.  After 
allowing  90  days  from  the  date  of 
receipt  of  the  letter  of  warning  for 
response,  and  after  making  a 
determination  piu^uant  to  paragraph  (a) 
of  this  section,  the  Secretary  may  issue 
a  final  notice  of  revocation  of  the 
designation  of  the  rural  area  as  an 
Empowerment  Zone  or  Enterprise 
Community. 

(d)  Notice  to- affected  Federal 
agencies.  USDA  will  notify  all  affected 
Federal  agencies  providing  assistance  in 
a  rural  Empowerment  Zone  or 
Enterprise  Community  of  its 
determination  to  revoke  any  designation 
pursuant  to  this  section  or  to  modify  a 
designation  pursuant  to  §  25.402  of  this 
part. 

Subpart  F — Special  Rul«s 

§  25.500    Indian  reservations. 

No  rural  Empowerment  Zone  or 
Enterprise  Cbtnmunity  may  include  any 
area  within  an  Indian  reservation. 

§25.501    GovenHnents. 

If  more  than  one  State  or  local 
goverrmient  seeks  to  nominate  an  area 
under  this  part,  any  reference  to  or 


requiremeit  of  this  part  shall  apply  to 
all  such  governments. 

§  25.502    Nominations  by  economic 
developntent  corporations. 

Any  rural  area  nominated  by  an 
economic  development  corporation 
chartered  by  a  State  and  qualified  to  do 
business  in  the  state  in  which  it  is 
located,  shall  be  treated  as  nominated 
by  a  State  and  local  governments. 

§  25.503    Us*  of  census  data. 

Population  and  poverty  rate  data  shaU 
be  determined  by  the  1990  Census  Data. 

§25.504    nwat- arses. 

(a)  What  constitutes  "rural".  A  rural 
area  may  consist  of  any  area  that  Ues 
outside  the  boundaries  of  a 
Metropolitan  Area,  as  designated  by  the 
Office  of  Management  and  Budget,  or,  as 
an  area  that  is  primarily  rural  and  has 

at  least  50  percent  of  the  population  of 
the  nominated  area  residing  outside  of 
a  Metropolitan  Area.  For  the  purpose  of 
this  section,  the  1993  Census  Bureau 
definition  of  Metropolitan  Area  is 
applied. 

(b)  Exceptions  to  the  definition.  On  a 
case  by  case  basis,  the  Secretary  will 
grant  requests  for  waiver  from  the  above 
definition  of  "rural"  upon  a  showing  of 
good  cause.  Applicants  seeking  to  apply 
for  a  rural  designation  who  do  not 
satisfy  the  above  subsectioJi.  must 
submit  a  request  for  waiver  in  writing  to 
the  Rural  Development  Administration, 
Empowerment  Zone  Offict,  Department 
of  Agriculture.  AG  Box  3202. 14th  Street 
and  Independence  Avenue  SW  , 
Washington,  DC  20250-3200.  Requests 
must  include: 

(1)  The  name,  address  and  daytime 
phone  number  of  the  contact  person  fojik 
the  applicant  seeking  the  waiver;  and4^ 

(2)  Sufficient  information  regarding 
the  area  that  would  support  the 
infrequent  exjception  from  the 
definition. 

(c)  The  waiver  process.  The  Secretary, 
in  consultation  with  the  Department  of 
Commerce,  will  have  discretion  to 
permit  rural  appUcations  for 
communities  that  do  not  meet  the  above 
rural  criteria. 

Dated:  January  12. 1994. 
Bob  J.  Nad. 

Under  Secretary.  Small  Community  and  Rural 

Development 

(FR  Doc.  94-1147  Filed  1-14-94;  8:45  ami 

BILUtW  COOC  Mt«-07-M 


LUNQCOOC  Mt«-( 


2696 


Federal  Register  /  Vol.  59,  No.  11  /  Tuesday.  January  18,  1994  /  Notices 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

RIN0503-AA09 

Notice  Inviting  Applications  for 
Designation  of  Rural  Empowerment 
Zones  and  Enterprise  Communities 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  inviting  applications. 

SUMMARY:  This  Notice  invites 
applications  from  States  and  local 
governments  nominating  rural  areas  for 
designation  as  Empowerment  Zones 
("EZ")  and  Enterprise  Communities 
("EC"),  as  those  terms  are  defined  in 
this  Notice  and  in  an  interim  rule 
published  elsewhere  in  today's  Federal 
Register.  The  interim  rule  provides  the 
guidance  necessary  for  completion  and 
submission  of  the  applications. 
DATES:  Application  due  date:  The 
deadline  for  receipt  of  an  application 
will  be  4  p.m.  Eastern  Daylight  Savings 
Time,  Thursday,  June  30, 1994. 
Applications  received  after  this  date 
will  not  be  considered.  Applications 
may  not  be  submitted  prior  to  30  days 
firom  the  date  of  publication  of  the 
interim  rule. 

ADDRESSES:  Applications  may  be 
obtained  from  EZ/EC  State  Contacts 
located  at  the  Farmers  Home 
Administratiqp  (FmHA)  State  or  District 
Offices  listed  in  the  appendix  to  this 
Notice  or  by  sending  an  Internet  Mail 
message  to:  info@ezec.usda.gov.  to 
obtain  the  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  C.  Gillot,  Strategy  Development 
Staff,  Rural  Development 
Administration,  room  5405,  Department 
of  Agriculture,  14th  and  Independence 
Avenae  SW.,  Washington,  DC  20250- 
3200,  telephone  202-690-1045  (this  is 
not  a  toll  tree  number),  or  by  sending  an 
Internet  Mail  message  to: 
info@ezec.usda.gov  to  obtain 
information. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  p)enalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 


The  biu-den  for  collecting  the  required 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
heading.  Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to:  Jack  Holston, 
FmHA  Clearance  Officer,  Farmers  Home 
Administration,  AG  Box  0743, 
Department  of  Agriculture,  Washington, 
DC  20250-3200;  and  the  Office  of 
Information  and  Regulatory  AH^airs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  USDA, 
Washington,  DC  20503. 

I.  Background 

One  of  the  core  items  of  President 
Clinton's  economic  proposals  is  the 
need  to  empower  America's  distressed 
rural  and  urban  conununities.  His 
Empowerratnt  Zone  proposal  represents 
a  new  approach  to  the  problems  of 
distressed  communities.  It  emphasizes  a 
bottom-up  community  based  strategy 
rather  than  the  traditional  top-down 
bureaucratic  approach.  It  is  a  strategy  to 
address  economic,  human,  community, 
and  physical  development  problems 
and  opportunities  in  a  comprehensive 
fashion. 

Title  Xin  of  the  Omnibus 
Reconciliation  Act  of  1993,  enacted  to 
implement  the  President's  vision, 
authorizes  the  Secretary  of  Department 
of  Agriculture  to  designate  up  to  three 
Empowerment  Zones  and  up  to  30 
Enterprise  Communities  in  rural  areas. 
(Unless  otherwise  noted,  all  references 
in  this  Notice  to  Empowerment  Zones 
also  include  Enterprise  Communities.) 
This  Notice  invites  applications  from 
State  and  local  governments,  regional 
planning  agencies,  non-profit 
organizations,  commiuiity-based 
organizations,  or  other  locally-based 
organizations  for  the  Secretarial 
designations  as  Empowerment  Zones  or 
Enterprise  Communities. 

The  program  is  intended  to  combine 
the  resources  of  the  Federal  Government 
with  those  of  State  and  local 
goverrmients,  educational  institutions 
and  the  private  and  non-profit  sectors  to 
implement  community-developed 
strategic  plans  for  economic 
development.  The  Federal  Government 
has  taken  steps  to  coordinate  Federal 
assistance  in  support  of  the  Zones, 
including  expedited  processing,  priority 
funding,  and  waiver  of  regulations.  To 
that  end.  President  Clinton  has  issued 


an  Executive  Order  that  creates  a 
Community  Enterprise  Board  chaired  by 
Vice  President  Al  Gore  to  ensure  the 
success  of  the  Empowerment  Zone 
initiative. 

n.  Eligibility 

The  statute  specifies  certain  criteria 
that  must  apply  in  order  for  an  area  to 
be  eligible  for  Empowerment  Zone 
designation,  including  geographic  size, 
population,  poverty  rate  by  census  tract 
(or  by  block  numbering  areas  when  the 
community  is  not  deUneated  by  census 
tracts),  pervasive  poverty, 
unemployment,  and  general  distress  of 
the  area.  The  details  of  these 
requirements  are  described  in  the 
interim  rule  governing  the  program 
published  elsewhere  in  today's  Federal 
Register. 

This  information  must  be  provided  in 
the  application.  USDA  will  accept 
certiBcations  of  the  data  by  the  State 
and  local  governments,  subject  to 
further  verification  of  the  data  prior  to 
designation  as  a  Zone. 

m.  Designation  Factors 

The  statute  specifies  three  factors  to 
be  considered  by  the  Secretary  in 
designating  Empowerment  Zones:  (1) 
The  effectiveness  of  the  Strategic  Plan; 
(2)  the  effectiveness  of  the  assurances 
provided  in  support  of  the  Strategic 
Plan;  and  (3)  other  criteria  to  be 
specified  by  the  Secretary.  Each  of  these 
factors  is  discussed  in  greater  detail  in 
the  interim  rule  (The  Strategic  Plan  is 
described  in  the  interim  rule  at  7  CFR 
25.200(c)). 

rv.  Timing  and  Location  of  Application 
Submissions 

Applications  may  be  obtained  from 
any  FmHA  State  Office  and  from  Rural 
EZ/EC  State  Contacts  (see  Appendix  A) 
or  by  sending  an  Internet  Mail  message 
to:  info@ezec.usda.gov.  An  application 
may  be  submitted  30  days  from  the  date 
of  publication  of  the  interim  rule,  which 
governs  the  Empowerment  Zone 
program.  The  deadline  for  receipt  of  the 
application  will  be  4  p.m.  Eastern 
I>aylight  Savings  Time.  Thursday.  June 
30. 1994.  Applications  received  after 
that  date  and  time  will  not  be  accepted, 
and  will  be  returned  to  the  sender.  As 
the  applications  require  certifications 
from  the  State  and  local  governments, 
we  cannot  accept  applications  sent  by 
FAX  or  through  the  Internet  system.  The 
original  application  and  one  (1)  copy 
should  be  sent  to:  US  Department  of 
Agriculture,  Rural  Development 
Administration,  EZ/EC  Team,  room 
5405, 14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  20250- 
3200. 
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Applicants  will  be  notified  of  an 
incomplete  application.  Provided  that 
the  application  is  received  at  the  above 
address  vrith  sufficient  time  before  the 
deadline,  applicant  will  be  given  an 
opportunity  to  provide  the  missing 
information  to  USDA. 

V.  Notice  of  Intent  to  Apply 

Applicants  should  fill  out  and  mail  a 
Notice  of  Intent  to  Apply.  The  form  of 
notice  is  located  at  the  end  of  the 
Empowerment  Zone  Application  (see 
Appendix  B).  or  may  be  obtained  by 
sending  an  Internet  Mail  message  to: 
info@ezec.usda.gov  to  obtain  the  notice. 
AppHcants  may  wish  to  submit  the  form 
in  order  to  be  placed  on  the 
Empowerment  Zone  and  Enterprise 
Community  mailing  list.  While  the 
notice  is  not  mandatory  for  participation 
in  the  program,  USDA  encourages  the 
submission  of  the  notice  as  it  will 
permit  the  Department  to  provide 
apphcants  with  updated  information  on 
program  requirements  as  well  as 
information  on  technical  assistance. 

VI.  Nfiscellaneous 

Empowerment  Zone  designation  does 
not  constitute  a  Federal  action  for 
provisions  of  the  Uniform  Relocation 
Act.  However,  any  activity  constituting 
a  Federal  action  that  may  result  from 
such  a  designation  may  be  subject  to  the 
provision  of  this  Act,  as  well  as  any 
other  statutory  or  regulatory  provisions 
governing  the  particular  Federal  action. 

VII.  Other  Matters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520).  No  person  may 
be  subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  preamble  of  the  interim 
rule  implementing  this  program  (7  CFR 
part  25)  published  elsewhere  in  today's 
Federal  Register. 

Dated:  January  12,  1994. 

Bob  J.  Nash. 

Undersecretary.  Small  Community  and  Rural 
Development. 

Appendix  A:  EZ/EC  State  Contacts 


Alabama 

Richard  Jones.  FmHA  State  Office,  4121 
Caimichael  Road.  Suite  601,  Montgomery 
AL  36106-3683,  Ph;  205-279-3400.  Fax. 
205-279-3484 

Alaska 

Darwin  Betts.  FmHA  SUte  Office,  634  S. 
Bailey,  Suite  103,  Palmer  AK  99645,  Pk 
907-745-Z176,  Fax;  907-745-5J98 

Arkansas 

Shirley  Tucker,  FmHA  State  Office.  700  W. 
Capitol  St,  P.O.  Box  2778.  Little  Rock  AR 
72203,  Ph:  501-324-6281,  Fax;  501-324- 
6346 

Arizona 

Clark  Dierks,  FmHA  State  Office,  3003  M 
Central  Ave,  Suite  90a  Phoenix  AZ  85012, 
Ph:  602-280-8700.  Fax:  602-280^770 

California 

Paula  Gal  van,  FmHA  State  Office,  194  West 
Main  Street,  Suite  F.  Woodland  CA  95695- 
2915,  Ph:  916-668-2000,  Fax:  916-668^ 
2055 

Colorado 

Judy  Jacklich,  655  Parfet  Street,  Room  E  100, 
Lakewood  CO  80215,  Ph:  303-236-2806. 
Fax:  303-236-2854 

Delaware 

James  Waters,  4611  So  Dupont  Highway,  PO 
Box  400,  Camden  DE  19934-9998,  Ph: 
302-697-4324,  Fax:  302-697-4388 

Florida 

Jeanie  Graham,  4440  N.W.  25th  PI, 

Gainesville  FL  32614-7010,  Ph:  904-338- 

3400,  Fax:  904-338-3405 

Georgia 

Eugene  Carr,  355  E.  Hancock  Ave.,  Stephens 
Federal  Bldg..  Athens  GA  30610,  Ph:  706- 
546-2165,  Fax:  706-546-2152 

Hawaii 

Ted  Matsuo,  154  Waianuenue  Ave,  Federal 
Building  Rm  311,  Hilo  HI  89701.  Ph:  808- 
933-3009,  Fax:  808-935-1590 

Idaho 

Larry  Spindler.  3232  Elder  St.,  Boise  ID 
83705,  Ph:  208-334-1836,  Fax:  208-334- 
1712 

Illinois 

Charles  Specht,  1817  S  Neil  Street,  Suite  103, 
Champaign  IL  61820.  Ph;  217-398-5235. 
Fax:  217-398-5337 

Indiana 

Joseph  Steele,  5975  Lakeside  Blvd., 
Indianapolis  IN  46278,  Ph:  317-290-3109. 
Fax:  317-290-3127 

Iowa 

Dorman  Otte,  210  Walnut  Street,  Federal 
Bldg  Rm  873,  Des  Moines  L\  50309,  Ph: 
515-284-4152,  Fax:  515-284-4859 

Kansas 

William  Kirk,  1200  SW  Executive  Dr,  P.O. 
Box  4653,  Topeka  KS  66604.  Ph:  913-271- 
2708,  Fax:  913-271-2700 


Kentucky 

Robert  Letton.  FmHA  Slate  Office,  77t 
Corporate  Plaza.  Suite  200,  Lexington  KCY 
40503.  Ph:  «e6-224-7338»  Fm:  606-224- 
7340 

Louisiana 

Michael  Taylor,  RDA  Delta  Region.  1221 
Washington  Street.  Vicksburg,  MS  39180, 
Ph:  601'-631-3920,  Fax;  601-631-3931 

Maine 

Daniel  E.  McAllister,  Jr.,  FmHA  State  Office, 
444  Stillwater  Avenue.  Suite  2.  P.O.  Box 
405.  Bangor  ME  04402-0405.  Ph:  207-990- 
9125,  Fax:  207-990-9170 

Massachusetts 

Craig  L.  Dore.  FmHA  State  Office.  451  West 
Street,  Amherst  MA  01002.  Pk  41 3-253- 
4340,  Fax:  413-253-4347 

Michigan 

Jamas  Trumbell,  FmHA  State  Office.  3001 
Coulidge  Boad.  Suite  200,  East  Lansing  Ml 
48823,  Ph:  517-337-8635,  Fax:  517-337- 
6913 

Minnesota 

Deborah  Slipek,  FmHA  State  Office.  410 
Farm  Credit  Services  Bldg,  375  Jackson 
Street,  St.  Paul  MN  55101-T853.  Ph;  612- 
290-3866,  Fax:  612-290-3834 

Mississippi 

Jane  Jones,  FmHA  State  Office,  Suite  831, 
Federal  Bldg.  lOG  W  Capital  St.  Jackson  MS 
39269,  Ph:  601-965-5460,  Fax:  601-965- 
5384 

Mississippi  (2) 

Bett>'e  Oliver,  RDA  Delta  Region.  FmHA 
State  Office,  Suite  831,  Federal  Building, 
100  W  Capital  Street.  Jackson  MS  39269. 
Ph:  601-965-4318.  Fax:  601-965-5384 

Missouri 

Eldrid  "Pete"  Easterhaus,  FmHA  State  Office, 
601  Business  Loop,  70W,  Parkade  Cr,  Ste 
235.  Columbia  MO  65203,  Ph:  314-876- 
0995,  Fax:  314-876-0977 

Montana 

Mitchel  Copp,  FmHA  State  Office.  900 
Technology  Blvd.  Suite  B,  P.O.  Box  850, 
Bozeman  MT  59771.  Ph:  406-585-2520. 
Fax: 406-585-2565 

Nebraska 

Richard  L.  Bolte,  FmHA  State  Office,  Fetloral 
Building.  Rm  308. 100  Centennial  Mall  N, 
Lincoln  NE  68508.  Ph:  402-437-5556,  Fax: 
402-437-5408 

New  Jersey 

Mike  P.  Kelsey,  FmHA  State  Office, 
Tamsfield  Plaza.  *22.  Woodlane  Road.  Mt 
Hollv  NJ  08060,  Ph:  609-265-3640,  Fax: 
609^265-3651 

New  Mexico 

Bill  Culberston,  FmHA  State  Office.  Plaza  del 
Comercio.  1570  Pacheco  St  B,  Santa  Fe  NM 
87501,  Ph:  505-984-8084.  Fax:  505-984- 
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N^York 

Lo%vell  J.  Gibson,  FmHA  State  Office,  James 
M.  Hanley  Fed.  Bldg,  Room  871,  PO  Box 
7318,  Syracuse  NfY  13261-7318,  Fh:  315- 
423-5298,  Fax:  315-423-5722 

North  Carolina 

Debra  Nesbitt,  FmHA  State  Office,  4405 
Bland  Rd,  Suite  260,  Raleigh  NC  27609,  Pb: 
919-790-2731,  Fax:  919-790-2738 

North  Dakota 

DeLayne  Brown,  FmHA  State  Office,  Federal 
Building,  Room  221,  220  East  Rosser, 
Bismarck  ND  58502,  Ph:  701-250-4781. 
Fax:  701-250-^670 

Ohio 

Allen  L  Tumbull,  FmHA  State  Office, 
Federal  Building  Rm  740,  200  North  High 
Street,  Columbus  OH  43215.  Ph:  614-^69- 
5400.  Fax:  614-469-5802 

Oklahoma 

Christie  Woolsey,  FmHA  State  Office,  100 
USDA,  Suite  108,  Stillwater  OK  74074- 
2654,  Ph:  405-624-4250,  Fax:  405-624- 
4278 

Oregon 

Jerry  VV.  Sheridan,  FmHA  State  Office, 
Federal  Bldg..  Rm  1590. 1220  S.W.  3rd 
Ave.,  Portland  OR  97204.  Ph:  503-326- 
2735,  Fax:  503-326-5898 


Pennsylvania 

Ehiane  Tuttle.  FmHA  State  Office,  1  Credit 
Union  PI,  Room  330,  Harrisburg  PA  17110- 
2996,  Ph:  717-782-4477,  Fax:  71 7-782- 
4878 

South  Carolina 

R.  Gregg  White,  RDA  Southeast  Region.  280 
Beaufort  Street,  NE,  Aiken  SC  29801,  Ph: 
803-643-4214,  Fax:  803-643-4245 

South  Dakota 

Robert  Bothwell,  FmHA  State  Office,  Federal 
Building,  Rm  308,  200  Fourth  Street,  S.W.. 
Huron  SD  57350,  Ph:  605-353-1474,  Fax: 
605-353-1220 

Tennessee 

John  M.  Dement.  FmHA  SUte  Office,  Suite 
300,  3322  West  End  Ave,  Nashville  TN 
37203-1071,  Ph:  615-783-1341,  Fax:  615- 
783-1301/1394 

Texas 

Lorraine  Qements,  FmHA  Dist  Office.  P.O. 
Box  1115,  Georgetown  TX  78627,  Ph:  512- 
863-6502,  Fax:  512-869-0579 

Utah 

Duane  A.  Olson,  FmHA  State  Office.  Wallace 
F.  Bennett  Fed.  Bldg.  Rm  5438, 125  S  State 
S,  Salt  Lake  Qfy  UT  84138,  Ph:  801-524- 
3244.  Fax:  801-524-4406 


Vermont 

Burtt  Mclntire,  FmHA  State  Office,  City 
Center,  3rd  Floor,  89  Main  Street. 
Montpelier  VT  05602,  Ph:  802-828-6030, 
Fax:  802-828-6037 

Virginia 

Robert  Boyd,  FmHA  State  Office,  1606  Santa 
Rosa  Road,  Culpeper  Building  «238, 
Richmond  VA  23229.  Ph:  804-287-1601. 
Fax:804-287-1721 

Washington 

Mary  McBride,  P.O.  Box  2466,  Olympia  WA 
98507,  Ph:  206-534-9314.  Fax  206-753- 
8082 

Wisconsin 

David  Gibson,  FmHA  State  Office,  4949 
KarschlingCt..  Stevens  Point  Wl  54481,  Ph: 
715-341-0023.  Fax:  715-345-7669 

West  Virginia 

Jenny  Phillips.  FmHA  State  Office,  75  High 
Street,  Morgantown  WV  26505-7500.  Ph: 
304-291-4791,  Fax:  304-291-4032 

Wyoming 

Edward  E.  Chase,  FmHA  State  Office,  P.O. 

Box  820,  Casper  WY  82602,  Ph:  307-261- 

5144,  Fax:  307-261-5167 
BILUNO  CODE  MIO-Ti-M 
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Appendix  B;   Form  of  Notice  of  Tnfpnf 


Notice  of  Intent 
to  Participate 


Empowerment  Zone  or 
Enterprise  Community 


This  is  notification  to  the: 


U   Department  of  Housing  and  Urban  Development  (for  uxtan 
Office  of  Planning  and  Development,  CEE 
Processing  and  Control  Unit,  Room  7255 
451  7th  Street,  S.W. 
Washington,  D.C.  20410 

or      LI  Department  of  Agriculture  (for  rural) 
Rural  Development  Administration 
EZ/EC  Team,  Ag  Box  3202 
14th  &  Independence  Avenue,  S.W. 
Washington,  D.C.  20250-3200 


that  the  entity  named  here; 
intends  to  participate  in  the 
nomination  of  an  Empowerment  Zone 
or  Enterprise  Community. 


Name  &  Address  of  Participating  Entity: 


Contact  &  Phone  No: 


Check  here  if  you  are  a:  I — I  Nominating  Entity 


IFR  Doc.  94-1148  Filed  1-14-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  597 

[Docket  No.  R-94-1702;  FR-3580-M>1] 

R1N2S06-AB65 

Designation  of  Empowerment  Zones 
and  Enterprise  Communities 

agency:  OfTice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  implements 
that  portion  of  subchapter  C,  part  I 
(Empowerment  Zones,  Enterprise 
Communities  and  Rural  Development 
Investment  Areas)  of  title  XIII  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L  103-66,  approved  August 
10, 1993)  dealing  with  the  designation 
of  urban  Empowerment  Zones  and 
Enterprise  Communities.  This  rule 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  (HUDl  to  designate 
not  more  than  six  urban  Empowerment 
Zones  and  not  more  than  65  urban 
Enterprise  Commimities  based  upon  the 
effectiveness  of  the  strategic  plan 
submitted  by  a  State  or  States  and  local 
govermnent(s)  nominating  an  area  for 
designation. 

The  purpose  of  this  program  is  to 
empower  American  communities  and 
their  residents  to  create  jobs  and 
opportunity,  take  effective  action  to 
solve  difficult  and  pressing  economic, 
human,  community  and  physical 
development  challenges  of  today,  and  to 
build  for  tomefrow  as  pert  of  a  Federat- 
State-local  and  private-sector 
partnership.  Businesses  are  to  be 
encouraged  to  invest  in  distressed  areas, 
thereby  creating  jobs,  and 
comprehensive  local  strategic  plans  are 
to  be  adopted  and  implemented, 
furthering  community  development  and 
assisting  in  the  revitalization  of  these 
areas. 

DATES:  Effective  date:  February  17, 1994, 
through  January  18, 1995.  Comment  due 
date:  Felaruary  17, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  St. 
SW..  Washington.  DC  20410-0500. 
Conunents  by  facsimile  (FAX)  are  not 
acceptable.  Communications  should 
refer  to  the  above  docket  number  and 


title.  A  copy  of  each  communication 
submitted  will  be  available  for  pubUc 
inspection  and  copying  dming  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Savage,  Deputy  Director, 
Office  of  Economic  I^Wlopment,  room 
7136,  Department  of  Housing  and  Urban 
Dev«lopment,  451  Seventh  Street  SVV., 
Washington,  DC  20410,  telephone  (202) 
708-2290;  TDD  (202)  708-2565.  (These 
are  not  toll-free  numbers.) 

8U^m.EMCNTART  MfORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule 
were  submitted  to  the  Ofiics  of 
Management  and  Budget  (OMB)  for 
review  under  the  PafierMNrk  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520). 
approved,  and  assigned  OMB  Control 
Number  2506-^148. 


I.  Background 

The  Enapowerment  Zoites  piogram  is 
a  key  step  in  rebuilding  communities  in 
America's  poverty-stricken  inner  cities 
and  rural  heartland.  It  is  destined  to 
empower  people  and  communities 
across  the  nation  in  deve(o{Nng  and 
implementing  strategic  plans  to  create 
job  opportunities  and  sustainable 
community  development.  The  program 
combines  tax  benefits  with  substantial 
investment  of  Federal  resources  and 
enhanced  coordination  among  Federal 
agencies.  All  communitiea  which 
complete  the  nomination  process  will 
be  strengthened  by  it.  whether  or  not 
they  are  selected  as  Empwwennent 
Zones  or  Enterprise  Communities,  as  the 
Federal  Government  will  work  with 
applicants  to  overcome  programmatic 
regulations  and  statutory  impediments 
to  encourage  more  effective  economic, 
physical,  environmental  and 
commimity  development  activities. 

All  communities  will  gain  by  taking 
stock  of  their  assets  and  problems,  by 
creating  a  vision  of  a  better  future,  and 
by  structuring  a  plan  for  achieving  it 
Local  partnerships  among  community 
residents,  businesses,  financial 
institutions,  service  providers, 
neighborhood  associations  and  State 
and  local  governments  can  be  formed  or 
strengthened  to  support  a  plan  for 
change  by  going  through  the  application 
process.  Communities  will  be  afforded 
an  opportunity  to  work  with  these  new 
partners  in.the  creation  and 
implementation  of  a  community-based 
strategic  plan.  Community  Development 
Corporations  nominated  by  the  locality 
will  be  considered  eligible  for 
designation  to  receive  tax  preferred 


contributions  from  donors. 
Communities  with  innovative  visions 
for  change  wilt  be  considered  for 
requested  waivers  of  Federal  program 
regulations,  flexible  use  of  existing 
program  funds,  and  cooperation  in 
meeting  essentia)  mandates,  even  if  they 
do  not  rec«ve  a  designation. 
Communities  may  apply  comprehensive 
strategic  planning  to  their  entire 
community  anticipating  proposed 
consolidation  of  planning  requirements 
for  four  major  formula  grant  programs 
administered  by  the  Office  of 
Community  Planning  and  Development 
in  HUD. 

Enterprise  Communities  are  eligible 
for  new  Tax-Exempt  Facilities  Bonds  for 
certain  private  business  activities.  States 
with  designated  Enterprise 
Communities  will  receive 
approximately  S3  million  in 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
funds  to  pass  through  to  each 
designated  area  for  approved  activities 
identified  in  their  strategic  plans. 
Enterprise  Commimities  will  receive 
special  consideration  in  competition  for 
funding  under  numerous  Federal 
programs,  including  the  new  National 
Service  and  proposed  Community 
Policing  initiatives.  The  Federal 
Government  will  focus  special  attention 
on  working  cooperatively  with 
designated  Ent»prise  Communities  to 
overcome  regulatory  impediments,  to 
permit  flexible  use  of  existing  Federal 
funds,  and  to  assist  these  Communities 
in  meeting  essential  mandates. 

Empowerment  Zones  will  receive  all 
the  benefits  provided  to  Enterprise 
Communities  and  other  communities 
with  innovative  visions  for  change. 
Empowerment  Zones  are  awarded 
substantial  Empowerment  Zone/ 
Enterprise  Community  Social  Service 
Block  Grant  funds,  in  the  amount  of 
$100  million  for  each  urban  Zone.  An 
Employer  Wage  Credit  for  Zone 
residents  is  extended  to  qualified 
employers  engaged  in  trade  or  business, 
in  designated  Empowerment  Zones. 
Businesses  are  afforded  an  iocieased 
deduction  under  section  179  of  the 
Internal  Revenue  Code  for  qualified 
properties. 

The  urban  part  of  the  program  will  be 
administered  by  HUD  as  a  Federal- State- 
local  partnership,  with  a  minimum  of 
red  tape  associated  with  the  application 
process.  Communities  must  demonstrate 
the  abiHty  to  design  and  implement  an 
effective  strategic  plan  for  real 
opportunities  for  growth  and 
revitalization,  that  deal  with  local 
problems  in  a  comprehensive  way  and 
must  demonstrate  the  capacity  to  carry 
out  these  plans.  Development  of  an 
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effective  plan  must  also  involve  the 
participation  of  the  community  affected 
by  the  nomination  of  the  urban  area, 
and  of  the  private  sector,  acting  in 
concert  with  the  nominating  entities. 
The  plan  should  be  developed  in 
accordance  with  four  key  principles, 
which  will  serve  as  the  basis  for  the  key 
selection  criteria  that  will  be  used  to 
evaluate  the  plan.  These  principles  are: 

(1)  Economic  Opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  as  well  as 
entrepreneurial  initiatives,  small 
business  expansion,  and  training  for 
jobs  that  offer  upward  mobility; 

(2)  Sustainable  Community 
Development,  to  advance  the  creation  of 
liveable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
environmental,  community  and  human 
development; 

(3)  Community-Based  Partnerships, 
involving  participation  of  all  segments 
of  the  community,  including  the 
political  and  governmental  leadership, 
community  groups,  health  and  social 
service  groups,  environmental  groups, 
religious  organizations,  the  private  and 
non-profit  sectors,  centers  of  learning 
and  other  community  institutions;  and 

(4)  Strategic  Vision  for  Change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

State  and  local  governments  may 
nominate  distressed  urban  areas  for 
designation  as  Empowerment  Zones 
(which  will  also  permit  their 
consideration  for  designation  as 
Enterprise  Commimities),  or  solely  for 
designation  as  Enterprise  Communities. 

Title  XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  included 
Empowerment  Zones  and  Enterprise 
Communities  as  a  new  program. 

II.  Program  Description 

General 

Pursuant  to  title  Xm  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  the 
Secretary  of  HUD  may  designate  up  to 
six  urban  Empowerment  Zones  and  up 
to  65  urban  Enterprise  Communities.  If 
six  Empowerment  Zones  are  designated 
in  urban  areas,  no  less  than  one  shall  be 
designated  in  an  urban  area  the  most 
populous  city  of  which  has  a  population 
of  500,000  or  less  and  no  less  than  one 
shall  be  a  nominated  area  which 


includes  areas  in  two  States  and  which 
Zone  has  a  population  of  50,000  or  less. 
The  Secretary  of  HUD  will  designate 
Empowerment  Zones  in  urban  areas  in 
such  a  manner  that  the  aggregate 
population  of  all  such  Zones  does  not 
exceed  750.000. 

Eligibility 

To  be  eligible  for  designation  as  an 
urban  Empowerment  Zone  or  Enterprise 
Community  the  statute  prescribes  that 
an  area  must: 

(1)  Have  a  maximum  population 
which  is  the  lesser  of: 

(a)  200.000,  or 

(b)  The  greater  of  50,000.  or  ten 
percent  of  the  population  of  the  most 
populous  city  located  within  the 
nominated  area; 

(2)  Be  one  of  pervasive  poverty, 
unemployment,  and  general  distress; 

(3)  Not  exceed  twenty  square  miles  in 
total  land  area; 

(4)  Demonstrate  a  poverty  rate  which 
is  not  less  than: 

(a)  20  percent  in  each  census  tract; 

(b)  25  percent  in  90  percent  of  the 
population  census  tracts  within  the 
nominated  area; 

(c)  35  percent  for  at  least  50  percent 
of  the  population  census  tracts  within 
the  nominated  area; 

(5)  Have  a  continuous  boundary,  or 
consist  of  not  more  than  three 
noncontiguous  parcels; 

(6)  Be  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  government  making  the 
nomination,  and  not  be  located  in  more 
than  two  contiguous  States;  and 

(7)  Not  include  any  portion  of  a 
central  business  district  unless  the 
poverty  rate  for  each  population  tract 
containing  portions  of  the  central 
business  district  is  at  least  35  percent 
for  an  Empowerment  Zone  and  30 
percent  for  an  Enterprise  Community. 

Nomination  Process 

The  law  provides  that  one  or  more 
local  governments  and  the  State(s)  in 
which  a  nominated  urban  area  is  located 
may  jointly  nominate  the  area  for 
designation  if: 

(Ij  The  area  meets  the  eligibility 
reauirements  set  forth  in  these  rules; 

(2)  The  urban  area  is  within  the 
jurisdiction  of  the  local  govemment(s) 
and  the  State(s); 

(3)  The  local  govemment(s)  and 
State(s)  provide  assurances  that  the 
required  strategic  plan  they  adopt  will 
be  implemented; 

(4)  All  information  furnished  by  the 
nominating  local  govemment(s)  and 
State(s)  is  determined  by  the  Secretary 
of  HUD  to  be  reasonably  accurate; 

(5)  The  local  govemment(s)  and 
State(s)  certify  that  no  portion  of  a 


nominated  urban  area  is  already  in  a 
Federal  Empowerment  Zone  or 
Enterprise  Community  or  in  an  area 
otherwise  nominated  for  designation; 
and 

(6)  The  local  govemment(s)  and 
State(s)  certify  that  they  possess  the 
legal  authority  to  make  the  nomination. 

The  nomination  must  be  accompanied 
by  an  application  for  designation, 
including  a  strategic  plan,  which: 

(1)  Indicates  and  briefly  describes  the 
specific  groups,  organizations  and 
individuals  participating  in  the 
production  of  the  plan,  and  describes 
the  history  of  these  groups  organizations 
in  the  community; 

(2)  Explains  how  participants  were 
selected  and  provides  evidence  that  the 
participants,  taken  as  a  whole,  broadly 
represent  the  racial,  cultural  and 
economic  diversity  of  the  community; 

(3)  Describes  the  role  of  the 
participants  in  the  creation, 
development  and  future  implementation 
of  the  plan; 

(4)  Identifies  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describes  how  those 
disagreements  were  resolved; 

(5)  Explains  how  the  community 
participated  in  choosing  the  area  to  be 
nominated  and  why  the  area  was 
nominated: 

(6)  Provides  evidence  that  key 
participants  have  the  capacity  to 
implement  the  plan; 

(7)  Provides  a  brief  explanation  of  the 
community's  vision  for  revitalizing  the 
area; 

(8)  Explains  how  the  vision  fulfills  the 
key  principles  of  creating  economic 
opportunity,  encouraging  self- 
sufficiency  and  promoting  sustainable 
community  development; 

(9)  Identifies  key  needs  of  the  area 
and  the  current  barriers  to  achieving  the 
vision  for  it.  including  a  description  of 
poverty  and  general  distress,  barriers  to 
economic  opportunity  and  development 
and  barriers  to  human  development; 

(10)  Discusses  how  the  vision  is 
related  to  the  assets  and  needs  of  the 
area  and  its  surroundings; 

(11)  Describes  the  ways  in  which  the 
community's  approaches  to  economic 
development,  social/human  services, 
transportation,  housing,  sustainable 
community  development,  public  safety, 
drug  abuse  prevention,  and  educational 
and  environmental  concerns  will  be 
addressed  in  a  coordinated  fashion;  and 
explains  how  these  linkages  support  the 
community's  vision. 

The  strategic  plan  must  identify  how 
government  resources  will  be  used  to 
support  the  plan.  Specifically,  the  plan 
must  indicate: 


2702         Fadnal  Ragiater  /  Vol  59,  No.  11  /  Tuesday.  January  18,  1994  /  Rules  and  Regulations 


(1)  How  Social  Servke  Block  Grant 
funds  for  designated  Zones  and 
Communities,  tax  bene6ts  for 
designated  Zones  and  Communities, 
State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  believed  necessary  to 
Implement  the  strategic  plan  will  be 
utilized  within  the  Empowerment  Zone 
or  Enterprise  Community; 

(2)  The  level  of  commitment     > 
necessary  to  «»ure  that  these  resources 
will  be  available  to  the  area  upoa 
designation;  and         ^ 

(ajThe  Federal  resources  being 
applied  for  or  for  which  applications  are 
planned;  and 

(4)  If  you  wish  to  be  considered  for 
the  consolidated  planning  option, 
indicate  how  the  strategic  plan  will 
apply  to  the  entire  locality  and  how  the 
locality  will  spend  CDBG  and  HOME 
funds. 

The  plan  must  identify  priyate 
resources  committed  to  its 
implemeatation,  includine: 

(1)  Private  resources  and  support, 
including  assistance  bxxa  business,  non- 
profit organizations  and  foundations, 
which  are  available  to  be  leveraged  with 
public  resources;  and 

(2)  Assurances  that  these  resources 
will  be  made  available  to  the  area  upon 
designation. 

The  plan  must  address  changes 
needed  in  Federal  rules  and  regulations 
necessary  to  implement  the  plan, 
including: 

(1)  Specific  paperwork  at  other 
Federal  program  requirements  that  need 
to  be  ahervd  to  permit  af fecbve 
implementation  of  the  strategic  plan; 
and 

(2)  Specific  regulatory  and  other 
impediments  to  implementing  the 
strategic  plan  for  which  waivers  are 
requested,  with  appropriate  citations 
and  an  iiutication  whether  waivers  can 
be  accomplished  administratively  or 
require  statutory  changes. 

The  plan  must  demonstrate  how  State 
and  local  gpvemments  will  reinvent 
themselves  to  help  implement  the  plan, 
by: 

(1)  Identifying  the  changes  that  will 
be  made  in  State  an<l  local 


organizations,  processes  and 
procedures,  inchiding  laws  and 
ordinances,  to  facilitate  implementation 
of  the  plan;  and 

(2)  Explaining  how  different  agencies 
in  State  and  local  governments  will 
work  together  in  new  responsive  ways 
to  implement  the  strategic  plan. 

The  plan  must  provide  details  about 
the  manner  in  which  it  will  be 
implemented,  and  must  irtdicste  what 
benchmarks  will  be  used  to  measure 
progress,  by: 

(1)  Identifying  the  specific  tasks 
necessary  to  implement  the  plan; 

(2)  Describing  the  partnerships  that 
will  be  established  to  carry  out  the  plan; 

(3)  Explaining  how  the  strattsgic  plan 
will  be  regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(4)  Identifying  tne  benchmarks  and 
goals  that  should  be  used  in  evahuting 
performance  in  implementing  the  plan. 

ni.  lustification  for  Interim  Role 

In  general,  the  Department  publishes 
a  rule  fv  public  comment  before  issuing 
a  rule  for  efCact,  in  accordanre  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  provides 
for  exceptions  from  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  ai>d  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  conament  is  ''impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effiect  without  first 
soliciting  pubHc  comment,  in  that  prior 
public  conimant  would  be  contrary  to 
the  pubKc  interest.  Section  139t(c)  of 
the  legislation  requires  that  designations 
be  made  only  after  1993  and  before 
1996.  Given  the  statutory  mandate  to 
make  all  designations  within  a  two-year 
period,  the  extra  time  required  to 
publish  a  proposed  rule  for  a  60-day 
comment  period  before  development  of 
a  final  rule  for  effect  would  be  contrary 
to  congressional  intent  and  the  purpose 
of  the  legislation.  The  longer  time 
period  would  unduly  postpone  an 
economic  recovery  for  those 
communities  and  their  residents  for 
which  this  program  is  intended. 


Further,  the  Department  ftnds  that  good 
cause  exists  in  that  priw  public 
comment  is  uimecessary  becaose  the 
legislation  being  implemented  by  this 
rule  is  very  prescriptive,  with  little 
room  for  chscretion  on  the  part  of  the 
Secretary. 

The  Department  is  Interested, 
however,  in  the  pubUc  reaction  to  the 
rule,  and  invites  the  pubh'c  to  comment. 
Since  section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act 
provides  that  no  rule  promulgated  by 
the  Department  may  become  effective 
until  30  days  after  publication,  and 
since  section  1391(c)  of  the  authorizing 
legislation  requires  that  designations  be 
made  within  a  two-year  period,  the 
Department  is  Kmrting  the  comment 
period  to  30  days  to  permit  adequate 
time  for  review  of  pubKc  comments  and 
development  of  a  final  rule. 

The  Department  has  adopted  a  policy 
of  setting  a  date  for  expiratton  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This 
"sunset"  provision  appears  in  §  597.1(c) 
of  the  rule,  and  provides  that  the  rule 
will  expire  on  a  date  12  months  from 
publication  unless  a  final  rule  is 
published  befott:  that  date. 

IV.  Notice 

HUD  is  simultaneously  publishing  in 
today's  Federal  Bcgister  a  Notice 
Inviting  Applications  that  contains 
complete  information  on  obtaining  and 
submitting  applications  for  nominating 
areas  as  Elmpowerment  Zones  and 
Enterprise  Communities. 

V.  Other  Matters 
Paperwork  Beduction  Act 

The  information  collection 
requirements  contained  in  this  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1960  (44 
use.  3501-3520),  were  approved,  and 
assigned  OMB  Control  Number  2506- 
0148.  The  following  provisions  of  the 
rule  have  been  determined  by  the 
Department  to  contain  collef^on  of 
information  requirements: 


Reference  nruie 

rto.ol  re- 
spondents 

No.  of  re- 
sponses 
per  re- 
sporxlent 

Total  an- 
nua* re- 
sponses 

HoufS  per 
response 

Totat  hours 

§5e7.200                             —    _ -     - - - 

§597.400  ...                         ...»    „     ...              .       —      ..     - 

300 
71 

1 

1 

300 
71 

8D 
16 

15.000 
1.136 

Total  annua)  txirden .    .._ _     _ — -   .... 

16,t36 
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National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
SigniHcant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10278,  451  Seventh 
Street  SW.>  Washington,  DC  20410. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  was  reviewed  and  approved 
by  the  Office  of  Management  and 
Review  as  a  significant  rule,  as  that  term 
is  defined  in  Executive  Order  12866, 
which  was  signed  by  the  President  on 
September  30, 1993.  Any  changes  to  the 
rule  as  a  result  of  that  review  are 
contained  in  the  public  file  of  the  rule 
in  the  office  of  the  Department's  Rules 
Docket  Clerk. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
pubUcation  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
intent  and  purpose  of  that  Act.  The  Act 
is  intended  to  encoiirage  Federal 
agencies  to  utilize  innovative 
administrative  procedures  in  dealing 
with  individuals,  small  businesses, 
smalf  organizations,  and  small 
governmental  bodies  that  would 
otherwise  be  unnecessarily  adversely 
affected  by  Federal  regulations.  To  the 
extent  that  this  rule  affects  those 
entities,  its  purpose  is  to  reduce  any 
disproportionate  burden  by  providing 
for  the  waiver  of  regulations  and  by 
affording  other  incentives  directed 
toward  a  positive  economic  impact. 
Therefore,  no  regulatory  flexibility 
analysis  under  the  Act  is  necessary. 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611.  Federalism,  has 
determined  that,  although  the  policies 
contained  in  this  rule  may  have  a 
substantial  direct  effect  on  States  or 
their  political  subdivisions  that  are 
designated  as  Empowerment  Zones  or 
Enterprise  Communities,  this  effect  is 
intended  by  the  legislation  authorizing 
the  program.  The  purpose  of  the  rule  is 
to  provide  a  cooperative  atmosphere 
between  the  Federal  government  and 
States  and  local  governments,  and  to 
reduce  any  regulatory  burden  imposed 


by  the  Federal  government  that  impedes 
the  ability  of  States  and  local 
governments  to  solve  pressing 
economic,  social,  and  physical  problems 
in  their  communities. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 
rule  will  not  have  a  significant  impact 
on  family  formation,  maintenance  or 
well  being,  except  to  the  extent  that  the 
program  authorized  by  the  rule  will 
empower  communities  and  their 
residents  to  take  effective  action  to  solve 
difficult  and  pressing  economic,  human, 
community  and  physical  development 
challenges  that  have  a  negative  impact 
on  families.  Any  such  impact  is 
beneficial  and  merits  no  ftirther  review 
under  the  Order. 

Semiannual  Agenda 

This  rule  was  not  listed  in  the 
Department's  semiannual  agenda  of 
regulations  published  on  October  25, 
1993  (58  FR  56402)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  at  49  FR  15960.  A 
summary  of  the  rule,  however,  was 
hsted  on  a  supplemental  agenda, 
submitted  to  the  applicable  House  and 
Senate  Committees  after  publication  of 
the  October  25, 1993  agenda. 

List  of  Subjects  in  24  CFR  Part  597 

Community  development. 
Empowerment  zones.  Enterprise 
communities,  Economic  development, 
Housing,  Indians,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Urban  renewal. 

In  accordance  with  the  reasons  set  out 
in  the  preamble,  chapter  V  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  part  597  to  read  as 
follows: 

PART  5G7— URBAN  EMPOWERMENT 
ZONES  AND  ENTERPRISE 
COMMUNmES 

Subpart  A — General  ProvlsJons 

Sec. 

597.1  Applicability  and  scope. 

597.2  Objective  and  purpose. 

597.3  Definitions. 

597.4  Secretarial  review  and  designation. 

597.5  Waivers. 

Subpart  B — Area  Requirements 

597.100  Eligibility  requirements  and  data 
usage. 

597.101  Data  utilized  for  eligibility 
determinations. 

597. 1 02  Tests  of  pervasive  poverty, 
unemployment  and  general  distress. 

597.103  Poverty  rate. 


Subpart  C— Nomination  Procedure 

597.200  Nominations  by  State  and  local 
governments. 

597.201  Evaluating  the  strategic  plan. 

597.202  Submission  of  nomina^'ins  for 
designation. 

Subpart  D— Designation  Process 

597.300  HUD  action  and  review  of 
nominations  for  designation. 

597.301  Selection  factors  for  designation  of 
nominated  urban  areas. 

597.302  Number  of  Empowerment  Zones 
and  Enterprise  Communities  designated. 

Subpart  E— Post-Oesfgnation  Requirements 

597.400  Reporting. 

597.401  Periodic  performance  reviews. 

597.402  Validation  of  designation. 

597.403  Revocation  of  designation. 

Subpart  F— Special  Rules 

597.500  Indian  reservations. 

597.501  Governments. 

597.502  Nominations  by  economic 
development  corporations  or  the  District 
of  Columbia. 

597.503  Use  of  census  data. 
Authority:  26  U.S.C  1391;  42  U.S.C 

3535(d). 

Subpart  A— General  Provisions 

5  597.1    AppBcabHtty  and  scope. 

(a)  This  part  establishes  policies  and 
procedures  applicable  to  urban 
Empowerment  Zones  and  Enterprise 
Commimities,  authorized  under 
subchapter  U  of  the  Internal  Revenue 
Code  of  1986,  as  amended,  relating  to 
the  designation  and  treatment  of 
Empowerment  Zones,  Enterprise 
Communities  and  Riual  Development 
Investment  Areas. 

(b)  This  part  contains  provisions 
relating  to  area  requirements,  the 
nomination  process  for  urban 
Empowerment  Zones  and  urban 
Enterprise  Communities,  and  the 
designation  and  administration  of  these 
Zones  and  Communities  by  HUD. 
Provisions  dealing  with  the  nomination 
and  designation  of  rural  Empowerment 
Zones  and  Enterprise  Communities  will 
be  promulgated  by  the  Department  of 
Agriculture.  HUD  and  the  Department  of 
Agriculture  will  consult  in  all  cases  in 
which  nominated  areas  possess  both 
urban  and  rural  characteristics,  and  will 
utilize  a  flexible  approach  in 
determining  the  appropriate 
designation. 

(c)  Expiration  of  rule.  Part  597  will 
expire  on  January  18, 1995. 

S  597.2    Objective  and  purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  establishment  of  Empowerment 
Zones  and  Enterprise  Communities  in 
urban  areas,  to  stimulate  the  creation  of 
new  jobs,  particularly  for  the 
disadvantaged  and  long-term 
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employed,  and  to  promote 
atalization  of  economically  distressed 
>as. 

97.3    Definitions. 

Designation  means  the  process  by 
lich  the  Secretary  designates  urban 
!as  as  Empowerment  Zones  or 
terprise  Communities  eligible  for  tax 
:entives  and  credits  established  by 
bchapter  U  of  the  Internal  Revenue 
de  of  1986,  as  amended  (26  U.S.C. 
91  et  seq.)  and  for  special 
nsideration  for  programs  of  Federal 
iistance. 

Empowerment  Zone  means  an  urban 
sa  so  designated  by  the  Secretary 
rsuant  to  this  part.  Up  to  six  such 
mes  may  be  designated,  provided,  that 
he  Secretary  designates  the  maximum 
mber  of  zones,  not  less  than  one  shall 
in  a  nominated  urban  area  the  most 
pulous  city  of  which  has  a  population 
500,000  or  less;  and  no  less  than  pne 
all  be  a  nominated  urban  area  which 
eludes  areas  in  two  States  and  which 
s  an  area  population  of  50,000  or  less. 
Enterprise  Community  means  an 
ban  area  so  designated  by  the 
cretary  pursuant  to  this  part.  Not 
are  than  65  such  communities  may  be 
designated. 

HUD  means  the  Department  of 
)using  and  Urban  Development. 
Local  government  means  any  county, 
;y,  town,  township,  parish,  village,  or 
her  general  purpose  political 
bdivision  of  a  State,  and  any 
mbination  of  these  political 
bdivisions  which  is  i-ecognized  by  the 
icretary. 

Nominated  area  means  an  area 
)minated  by  one  or  more  local 
ivemments  and  the  State  or  States  in 
hich  it  is  located  for  designation 
irsuant  to  this  part. 
Population  census  tract  means  a 
nsus  tract,  or,  if  census  tracts  are  not 
(fined  for  the  area,  a  block  numbering 
ea. 

Poverty  means  the  number  of  persons 
>ted  as  being  in  poverty  in  the  1990 
scennial  Census. 

Revocation  of  designation  means  the 
•ocess  by  which  the  Secretary  may 
voke  the  designation  of  an  urban  area 
,  an  Empowerment  Zone  or  Enterprise 
Dmmunity  pursuant  to  §  597.403  of 
is  part. 

Secretary  means  the  Secretary  of 
ousing  and  Urban  Development. 
State  means  any  State  of  the  United 
ates. 

Strategic  plan  means  a  strategy 
;veloped  and  agreed  to  by  the 
aminating  local  govemment(s)  and 
tate(s),  which  have  provided 
jrtifications  of  their  authority  to  adopt 
ich  a  strategy  in  their  application  for 


nomination,  in  consultation  and 
cooperation  with  the  residents  of  the 
nominated  are,  pursuant  to  the 
provisions  of  §  597, 200(c)  of  this  part. 
The  plan  must  include  written 
commitments  from  the  local 
goverrunent(s)  and  State(s)  that  they  will 
adhere  to  that  strategy. 
Urban  area  means: 

(1)  Any  area  that  lies  inside  a 
Metropolitan  Area  (MA),  as  designated 
by  the  Office  of  Management  and 
Budget;  or 

(2)  Any  area  outside  an  MA  if  the 
nominating  local  government  has  a 
population  of  20,000  or  more,  or 
documents  the  urban  character  of  the 
area. 

§  597.4    Secretarial  review  and  designation. 

(a)  Designation.  The  Secretary  will 
review  applications  for  the  designation 
of  nominated  urban  areas  to  determine 
the  effectiveness  of  the  strategic  plans 
submitted  by  nominating  State  and  local 
govemnient(s)  in  accordance  with 

§  597.200(c)  of  this  part.  The  Secretary 
will  designate  up  to  six  urban 
Empowerment  Zones  and  up  to  65 
urban  Enterprise  Communities. 

(b)  Period  of  designation.  The 
designation  of  an  urban  area  as  an 
Empowerment  Zone  or  Enterprise 
Community  shall  remain  in  full  effect 
during  the  period  beginning  on  the  date 
of  designation  and  ending  on  the 
earliest  of: 

(1)  The  close  of  the  tenth  calendar 
year  beginning  on  or  after  the  date  of 
designation; 

(2)  The  termination  date  designated 
by  the  State  and  local  governments  in 
their  application  for  nomination;  or 

(3)  The  date  the  Secretary  modifies  or 
revokes  the  designation,  in  accordance 
with  §  597.402  or  §  597.403  of  this  part. 

S  597.5    Waivers. 

The  Secretary  of  HUD  may  waive  for 
good  cause  any  provision  of  this  part 
not  required  by  statute,  where  it  is 
determined  that  application  of  the 
requirement  would  produce  a  result 
adverse  to  the  purpose  and  objectives  of 
this  part. 

Subpart  B — Area  Requirements 

§  597.100    Eligibility  requlrenfwnts  and  data 
usage. 

A  nominated  urban  area  may  be 
eligible  for  designation  pursuant  to  this 
part  only  if  the  area: 

(a)  Has  a  maximum  population  which 
is  the  lesser  of: 

(1)  200.000,  or 

(2)  The  greater  of  50,000  or  ten 
percent  of  the  population  of  the  most 
populous  city  located  within  the 
nominated  area; 


(b)  Is  one  of  pervasive  poverty, 
unemployment  and  general  distress,  as 
described  in  §597.102  of  this  part; 

(c)  Does  not  exceed  twenty  square 
miles  in  total  land  area; 

(d)  Has  a  continuous  boundary,  or 
consists  of  not  more  than  three 
noncontiguous  parcels; 

(e)  Is  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  government  making  the 
nomination,  and  is  located  in  no  more 
than  two  contiguous  States;  and 

(f)  Does  not  include  any  portion  of  a 
central  business  district,  as  this  term  is 
used  in  the  most  recent  Census  of  Retail 
Trade,  unless  the  poverty  rate  for  each 
population  census  tract  in  the  district  is 
not  less  than  35  percent  for  an 
Empowerment  Zone  and  30  percent  for 
an  Enterprise  Community. 

§597.101    Data  utilized  for  eligibility 
determinations. 

(a)  Source  of  data.  The  data  to  be 
employed  in  determining  eligibility 
pursuant  to  the  criteria  set  forth  at 

§  597.102  shall  be  based  upon  the  1990 
Decennial  Census,  and  from  information 
published  by  the  Bureau  of  the  Census 
and  the  Bureau  of  Labor  Statistics.  The 
data  shall  be  comparable  as  to  point  or 
period  of  time  and  methodology 
employed.  Specific  information  on 
appropriate  data  to  be  submitted  will  be 
provided  in  the  application. 

(b)  Use  of  statistics  on  boundaries. 
The  boundary  of  an  urban  area 
nominated  for  designation  as  an 
Empowerment  Zone  or  Enterprise 
Community  must  coincide  with  the 
boundaries  of  census  tracts,  or,  where 
tracts  are  not  defined,  with  block 
numbering  areas. 

§  597.102    Tests  of  pervasive  poverty, 
unemployment  and  general  distress. 

(a)  Pervasive  poverty.  Pervasive 
poverty  shall  be  demonstrated  by  the 
nominating  entities  by  providing 
evidence  that: 

(1)  Poverty  is  widespread  throughout 
the  nominated  area;  or 

(2)  Poverty  has  become  entrenched  or 
intractable  over  time  (through 
comparison  of  1980  and  1990  census 
data  or  other  relevant  evidence);  or 

(3)  That  no  portion  of  the  nominated 
area  contains  any  component  areas  of  an 
affluent  character. 

(b)  Unemployment.  Unemployment 
shall  be  demonstrated  by: 

(1)  Data  indicating  that  the  weighted 
average  rate  of  unemployment  for  the       ! 
nominated  area  is  not  less  than  the 
national  average  rate  of  unemployment; 
or  '  ' 

(2)  Evidence  of  especially  severe  < 
economic  conditions,  such  as  military     | 
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base  or  plant  closings  or  other 
conditions  which  have  brought  about 
significant  job  dislocation  within  the 
nominated  area. 

(c)  General  distress.  General  distress 
shall  be  evidenced  by  describing 
adverse  conditions  within  the 
nominated  urban  area  other  than  those 
of  pervasive  poverty  and 
unemployment.  A  high  incidence  of 
crime,  narcotics  use,  homelessness, 
abandoned  housing,  and  deteriorated 
infirastructure  or  substantial  population 
decline,  are  examples  of  appropriate 
indicators  of  general  distress. 

§597.103    Poverty  rate. 

(a)  General.  The  poverty  rate  shall  be 
established  in  accordance  with  the 
following  criteria: 

(1)  In  each  census  tract  within  a 
nominated  urban  area,  the  poverty  rate 
shall  be  not  less  tlian  20  percent; 

(2)  For  at  least  90  percent  of  the 
population  census  tracts  within  the 
nominated  urban  area,  the  poverty  rate 
shall  not  be  less  than  25  percent;  and 

(3)  For  at  least  50  percent  of  the 
population  census  tracts  within  the 
nominated  urban  area,  the  poverty  rate 
shall  be  not  less  than  35  percent. 

(b)  Special  rules  relating  to  the 
determination  of  poverty  rate.  (1) 
Census  tracts  with  no  population. 
Census  tracts  with  no  population  shall 
be  treated  as  having  a  poverty  rate 
which  meets  the  standards  of 
paragraphs  (a)(1)  and  (2)  of  this  section, 
but  shall  be  treated  as  having  a  zero 
poverty  rate  for  purposes  of  applying 
paragraph  (a)(3)  of  this  section. 

(2)  Census  tracts  with  populations  of 
less  than  2.000.  A  population  census 
tract  which  has  a  population  of  less  than 
2,000  shall  be  treated  as  having  a 
poverty  rate  which  meets  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  if  more  than  75 
percent  of  the  tract  is  zoned  for 
commercial  or  industrial  use. 

(3)  Adjustment  of  poverty  rates  for 
Enterprise  Communities.  Where 
necessary  to  carry  out  the  purposes  of 
this  part,  the  Secretary  may  reduce  by 

5  percentage  points  one  of  the  following 
thresholds  for  not  more  than  10  percent 
of  the  census  tracts,  or,  if  fewer,  five 
population  tracts  in  the  nominated 
urban  area: 

(i)  The  20  percent  threshold  in 
paragraph  (a)(1)  of  this  section; 

(iij  Tne  25  percent  threshold  in 
paragraph  (a)(2)  of  this  section:  and 

(iii)  The  35  percent  threshold  in 
paragraph  (a)(3)  of  this  section: 
Provided  that,  the  Secretary  may  in  the 
alternative  reduce  the  35  percent 
threshold  by  10  percentage  points  for 
three  population  census  tracts. 


(4)  Rounding  up  of  percentages.  In 
making  the  calculations  required  by  this 
section,  the  Secretary  shall  round  all 
^'actional  percentages  of  one-half 
percent  or  more  up  to  the  next  highest 
whole  percentage  figure. 

(c)  Noncontiguous  areas.  A 
nominated  urban  area  may  not  contain 
a  noncontiguous  parcel  unless  such 
parcel  separately  meets  the  criteria  set 
forth  at  paragraphs  (a)  (1),  (2),  and  (3)  of 
this  section. 

(d)  Areas  not  within  census  tracts.  In 
the  case  of  an'area  which  does  not  have 
population  census  tracts,  the  block 
numbering  area  shall  be  used. 

Subpart  C— Nomination  Procedure 

§  597.200    Nominations  by  State  and  local 
governments. 

(a)  Nomination  criteria.  One  or  more 
local  governments  and  the  State  or 
States  in  which  an  urban  area  is  located 
may  nominate  such  area  for  designation 
as  an  Empowerment  Zone  and/or  as  an 
Enterprise  Community,  if: 

(1)  The  urban  area  meets  the 
requirements  for  eligibility  set  forth  in 
§§  597.100  and  597.103  of  this  part; 

(2)  The  urban  area  is  within  tne 
jurisdiction  of  a  State  or  States  and  local 
govemment(s)  that  have  the  authority  to 
nominate  the  urban  area  for  designation 
and  that  provide  written  assurances 
satisfactory  to  the  Secretary  that  the 
strategic  plan  described  in  paragraph  (c) 
of  this  section  will  be  implemented; 

(3)  All  information  furnished  by  the 
nominating  State(s)  and  local 
govemment(s)  is  determined  by  the 
Secretary  to  be  reasonably  accurate;  and 

(4)  The  State(s)  and  local 
government(s)  certify  that  no  portion  of 
the  area  nominated  is  already  included 
in  an  Empowerment  Zone  or  Enterprise 
Community  or  in  an  area  otherwise 
nominated  to  be  designated  under  this 
section. 

(b)  Nomination  for  designation.  No 
urban  area  may  be  considered  for 
designation  pursuant  to  subpart  D  of 
this  part  unless  the  nomination  for 
designation: 

(1)  Demonstrates  that  the  nominated 
luban  area  satisfies  the  eligibility 
criteria  set  forth  at  §  597.100; 

(2)  Includes  a  strategic  plan,  as        * 
described  in  paragraph  (c)  of  this 
section;  and 

(3)  Includes  such  other  information  as 
may  be  required  by  HUD  in  the 
application  or  in  a  Notice  Inviting 
Applications,  to  be  published  in  die 
Federal  Register. 

(c)  Strategic  plan.  Each  application  for 
designation  must  be  accompanied  by  a 
strategic  plan,  which  must  oe  developed 
in  accordance  with  four  key  principles. 


which  will  also  be  utihzed  to  evaluate 
the  plan.  These  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  as  well  as 
entrepreneurial  initiatives,  small 
business  expansion  and  training  for  jobs 
that  offer  upward  mobility; 

(2)  Sustainable  Community 
Development,  to  advance  the  creation  of 
liveable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
community  and  human  development; 

(3)  Community-Based  Partnerships, 
involving  the  participation  of  all 
segments  of  the  community,  including 
the  political  and  governmental 
leadership,  community  groups,  health 
and  social  service  groups, 
environmental  groups,  religious 
organizations,  the  private  and  non-profit 
sectors,  centers  of  learning  and  other 
community  institutions;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
commimity  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

(d)  Elements  of  strategic  plan.  The 
strategic  plan  should: 

(1)  Indicate  and  briefly  describe  the 
specific  groups,  organizations,  and 
individuals  participating  in  the 
production  of  the  plan  and  describe  the 
history  of  these  groups  in  the 
community; 

(2)  Explain  how  participants  were 
selected  and  provide  evidence  that  the 
participants,  taken  as  a  whole,  broadly 
represent  the  racial,  cultural  and 
economic  diversity  of  the  community; 

(3)  Describe  the  role  of  the 
participants  in  the  creation, 
development  and  future  implementation 
of  the  plan; 

(4)  Identify  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describe  how  those 
disagreements  were  resolved; 

(5)  Explain  how  the  community 
participated  in  choosing  the  area  to  be 
nominated  and  why  the  area  was 
nominated; 

(6)  Provide  evidence  that  key 
participants  have  the  capacity  to 
implement  the  plan; 

(7)  Provide  a  orief  explanation  of  the 
community's  vision  for  revitalizing  the 
area; 

(8)  Explain  how  the  vision  creates 
economic  opportunity,  encourages  self- 
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ficiency  and  promotes  sustainable 
nmunity  development; 

9)  Identify  key  needs  of  the  area  and 
cvirrent  barriers  to  achieving  the 

ion  for  it,  including  a  description  of 
/erty  and  general  distress,  barriers  to 
inomic  opportunity  and  development 
1  barriers  to  human  development; 

10)  Discuss  how  the  vision  is  related 
he  assets  and  needs  of  the  area  and 
surroundings; 

11)  Describe  the  ways  in  which  the 
nmunity's  approaches  to  economic 
•elopment,  social/human  servicca, 
isportation,  housing,  sustainable 
nmunity  development,  public  safety, 
ig  abuse  prevention,  and  educational 
1  environmental  concerns  will  be 
iressed  in  a  coordinated  fashion;  and 
)lain  how  these  linkages  support  the 
nmunity's  vision; 

12)  Indicate  how  Social  Services 
tck  Grant  funds  for  designated 
powerment  Zones  and  Enterprise 
mmunities  will  be  utilized. 

i)  In  doing  so,  the  Strategic  Plan  shall 
ivide  the  following  information: 

A)  A  commitment  by  the  applicant, 
well  as  by  the  state  govemment(s) 

t  the  EZ/EC  SSBG  funds  will  be  used 
supplement,  not  replace,  other  federal 
[ion-Federal  funds  for  service  or 
ivities  eligible  under  the  SSBG 
•gram; 

B)  A  description  of  the  entities  that 
1  administer  the  SSBG  funds; 

C)  A  certification  by  such  entities 

t  they  will  provide  periodic  reports 
the  use  of  the  SSBG  funds;  and 

D)  A  detailed  description  of  the 
ivities  to  be  financed  with  the  EZ/EC 
BG  funds  and  ^^^w  such  funds  will  be 
seated. 

ii)  The  EZ/EC  SSBG  funds  may  be 
(d  to  achieve  or  maintain  the 
lowing  goals,  through  undertaking 
3  of  the  below  specified  program 
;ions: 

A)  The  goal  of  economic  self-support 
prevent,  reduce  or  eliminate 
aendencies,  through  one  of  the 
lowing  program  options: 

1)  Funding  community  and  economic 
/elopment  services  focused  on 
advantaged  adults  and  youths, 
iluding  skills  training,  transportation 
vices  and  job,  housing  business  and 
ancial  management  counseling; 
2]  Supporting  programs  that  promote 
me  ownership,  education  or  other 
ites  to  economic  independence  for 
v-income  families,  youth  and  other 
lividuals; 

3)  Assisting  in  the  provision  of 
ergency  and  transitional  shelter  for 
advantaged  families,  youths  and 
ler  individuals; 

B)  The  goal  of  self-sufficiency. 
:luding  reduction  or  prevention  of 


dependencies,  through  one  of  the 
following  program  options: 

(1)  Providing  assistance  to  non-profit 
organizations  and/or  community  and 
junior  colleges  that  provide 
disadvantaged  individuals  with 
opportunities  for  short-term  training 
courses  in  entrepreneurial,  self 
employinent  and  other  skills  that 
promote  individual  self-sufficiency,  and 
the  interest  of  the  community; 

(2)  Funding  programs  to  provide 
training  and  employment  for 
disadvantaged  adults  and  youths  in 
con'.truction,  rehabilitation  or 
improvement  of  affordable  housing, 
public  infrastructure  and  community 
facilities;  and 

(C)  The  goal  of  prevention  or 
amelioration  of  the  neglect,  abuse  or 
exploitation  of  children  and/ or  adults 
unable  to  protect  themselves;  or  the  goal 
of  preservation  or  rehabilitation  of 
families,  through  one  of  the  following 
program  options: 

(1)  Providing  support  for  residential 
or  non-residential  drug  and  alcohol 
prevention  and  treatment  programs  that 
offer  comprehensive  services  for 
pregnant  women,  mothers  and  their 
children; 

(2)  Establishing  programs  that  provide 
activities  after  school  hours,  including  , 
keeping  school  buildings  open  during 
evenings  and  weekends  for  mentor  and 
study  programs. 

(iii)  If  the  EZ/EC/SSBG  funds  are  to  be 
used  for  program  options  not  included 
in  paragraph  (b)  of  this  section,  the 
strategic  plan  must  indicate  how  the 
proposed  activities  meet  the  goals  set 
forth  in  paragraph  (b)  of  this  section  and 
the  reasons  the  approved  programs 
options  were  not  pursued. 

(iv)  To  the  extent  Lhat  the  EZ/EC/ 
SSBG  funds  are  used  for  the  program 
options  include  in  paragraph  (b)  of  this 
section,  they  may  be  used  for  the 
following  activities,  in  addition  to  those 
activities  permitted  by  Section  2005  of 
the  Social  Security  Act: 

(A)  To  purchase  or  improve  land  or 
facilities; 

(B)  To  make  cash  payments  to 
individuals  for  subsistence  or  room  and 
board; 

(C)  To  make  wage  payments  to 
individuals  as  a  social  service; 

(D)  To  make  cash  payments  for 
medical  care;  and 

(E)  To  provide  social  services  to 
institutionalized  persons. 

(v)  The  State  must  obligate  the  EZ/EC/ 
SSBG  funds  in  accordance  with  the 
Strategic  Plan  within  2  years  from  the 
date  of  designation  of  the  Empowerment 
Zone  or  Enterprise  community. 

(13)  Indicate  how  tax  benefits  for 
designated  Zones  and  Communities, 


State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  believed  necessary  to 
implement  the  strategic  plan  will  be 
utilized  within  the  Empowerment  Zone 
or  Enterprise  Community: 

(14)  Indicate  a  level  of  commitment 
necessary  to  ensure  that  these  resources 
will  be  available  to  the  area  upon 
designation; 

(15)  Identify  the  Federal  resources 
applied  for  or  for  which  applications  are 
planned;  if  a  strategic  plan  indicates 
how  Community  Development  Block 
Grant  (CDBG).  HOME,  Emergency 
Shelter  Grant,  and  Housing 
Opportunities  for  People  with  AIDS 
(HOPWA)  funds  will  be  expended  (for 
the  entire  locality  including  the 
nominated  area),  the  strategic  plan  will 
be  considered  by  the  Office  of 
Community  Planning  and  Development 
at  HUD  toward  satisfying  the 
consolidated  planning  requirements  that 
will  soon  be  issued  for  these  programs. 

(16)  Identify  private  resources  and 
support,  including  assistance  from 
business,  non-profit  organizations  and 
foundations,  which  are  available  to  be 
leveraged  with  public  resources;  and 
provide  assurances  that  these  resources 
will  be  made  available  to  the  area  upon 
designation; 

(17)  Identify  changes  necessary  to 
Federal  rules  and  regulations  necessary 
to  implement  the  plan,  including 
specific  paperwork  or  other  Federal 
program  requirements  that  must  be 
altered  to  permit  effective 
implementation  of  the  strategic  plan; 
and 

(18)  Identify  specific  regulatory  and 
other  impediments  to  implementing  the 
strategic  plan  for  which  waivers  are 
requested,  with  appropriate  citations 
and  an  indication  whether  waivers  can 
be  accomplished  administratively  or 
require  statutory  changes. 

(19)  Demonstrate  how  State  and  local 
governments  will  reinvent  themselves  to 
help  implement  the  plan,  by  identifying 
changes  that  will  be  made  in  State  and 
local  organizations,  processes  and 
procedures,  including  laws  and 
ordinances; 

(20)  Explain  how  different  agencies  in 
State  and  local  governments  will  work 
together  in  new  responsive  ways  to 
implement  the  strategic  plan; 

(21)  Identify  the  specific  tasks  and 
timetable  necessary  to  implement  the 
plan; 

(22)  Describe  the  partnerships  that 
will  be  established  to  carry  out  the  plan; 

(23)  Explain  how  the  plan  will  be 
regularly  revised  to  reflect  new 
information  and  opportunities;  and 
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(24)  Identify  benchmarks  and  goals 
that  should  be  used  in  evalualing 
performance  in  implementing  the  plan. 

(e)  Prohibition  against  business 
relocation.  The  strategic  plan  may  not 
include  any  action  to  assist  any 
establishment  in  relocating  from  one 
area  outside  the  nominated  urban  area 
to  the  nominated  urban  area,  except  that 
assistance  for  the  expansion  of  an 
existing  business  entity  through  the 
establishment  of  a  new  branch,  affiliate, 
or  subsidiary  is  permitted  if: 

(1)  The  establishment  of  a  new 
branch,  a^liate,  or  subsidiary  will  not 
result  in  a  decrease  in  employment  in 
the  area  of  original  location  or  in  any 
other  area  where  the  existing  business 
entity  conducts  business  operations; 
and 

(2)  There  is  no  reason  to  believe  that 
the  new  branch,  affiliate,  or  subsidiary 
is  being  established  with  the  intention 
of  closing  down  the  operations  of  the 
existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  area 
where  the  existing  business  entity 
conducts  business  operations. 

(f)  Implementation  of  strategic  plan. 

>  The  strategic  plan  may  be  implemented 
by  the  local  govemment(s)  and/or  by  the 
State(s)  nominating  an  urban  area  for 
designation  and/or  by  nongovernmental 
entities  identified  in  the  strategic  plan. 
Activities  included  in  the  plan  may  be 
funded  from  any  source.  Federal,  State, 
local,  or  private,  which  provides 
assistance  in  the  nominated  area. 

(g)  Activities  included  in  strategic 
plan.  A  strategic  plan  may  include,  but 
is  not  limited  to,  activities  which 
address: 

(1)  Economic  problems,  through 
measures  designed  to  create  job  training' 
and  employment  opportunities;  support 
for  business  startup  or  expansion;  or 
development  of  community  institutions; 

(2)  Human  concerns,  through  the 
provision  of  social  services,  such  as 
rehabilitation  and  treatment  programs  or 
the  provision  of  training,  education,  or 
other  services  within  the  affected  area; 

(3)  Conununity  needs,  such  as  the 
expansion  of  housing  stock  and 
homeov^ership  opportunities,  efforts  to 
reduce  homelessness,  efforts  to  promote 
fair  housing  and  equal  opportunity, 
efforts  to  reduce  and  prevent  crime  and 
improve  seciuity  in  the  area;  and 

(4)  Physical  improvements,  such  as 
the  provision  or  improvement  of 
recreational  areas,  transportation  or 
other  public  services  within  the  affected 
area,  and  improvements  to  the 
infrastructure  and  environmental 
protection 


S  597.201    Evaluating  tt)«  strategic  plan. 
The  strategic  plan  will  be  evaluated 
for  effectiveness  as  part  of  the 
designation  process  for  nominated 
urban  areas  described  in  §  597.301  of 
this  part.  On  the  basis  of  this  evaluation, 
HUD  may  negotiate  reasonable 
modifications  of  the  strategic  plan  or  of 
the  boundaries  of  a  nominated  urban 
area  or  the  period  for  which  such 
designation  shall  remain  in  full  effect. 
The  effectiveness  of  the  strategic  plan 
will  be  determined  in  accordance  with 
the  four  key  principles  set  forth  in 
§  597.200(c)  of  this  part  HUD  will 
review  each  plan  submitted  in  terms  of 
the  four  equally  weighted  key 
principles,  and  of  such  other  elements 
of  these  key  principles  as  are 
appropriate  to  address  the  opportunities 
and  problems  of  each  nominated  area 
which  may  include: 

(a)  Economic  opportunity.  (1)  The 
extent  to  which  businesses,  jobs,  and 
entrepreneurship  increase  within  the 
Zone  or  Community; 

(2)  The  extent  to  which  residents  will 
achieve  a  real  economic  stake  in  the 
Zone  or  Community; 

(3)  The  extent  to  which  residents  will 
be  employed  in  the  process  of 
implementing  the  plan  and  in  all  phases 
of  economic  and  community 
development; 

(4)  Tne  extent  to  which  residents  will 
be  linked  with  employers  and  jobs 
throughout  the  entire  region  or 
metropolitan  area,  and  the  way  in  which 
residents  will  receive  training, 
assistance,  and  family  support  to 
become  economically  self-sufficient; 

(5)  The  extent  to  which  economic 
revitalization  in  the  Zone  or  Community 
interrelates  with  the  broader  regional  or 
metropolitan  economies;  and 

(6)  The  extent  to  which  lending  and 
investment  opportunities  will  increase 
within  the  Zone  or  Community  through 
the  establishment  of  mechanisms  to 
encourage  community  investment  and 
to  create  new  economic  growth. 

(b)  Sustainable  community 
development.  (1)  Consolidated 
planning.  The  extent  to  which  the  plan 
is  part  of  a  larger  strategic  community 
development  plan  for  the  nominating 
locality  and  is  consistent  with  broader 
regional  development  strategies; 

(2)  Public  safety.  The  extent  to  which 
strategies  such  as  community  policing 
will  be  used  to  guarantee  the  basic 
safety  and  secvuity  of  persons  and 
property  within  the  Zone  or 
Commimity; 

(3)  Amenities  and  design.  The  extent 
to  which  the  plan  considers  issues  of 
design  and  amenities  that  will  foster  a 
sustainable  community,  such  as  open 
spaces,  recreational  areas,  cultural 


institutions,  transportation,  energy,  land 
and  water  uses,  waste  management, 
environmental  protection,  and  the 
quality  of  Ufe  in  the  commimity; 

(4)  Sustainable  development.  The 
extent  to  which  economic  development 
will  be  achieved  in  a  manner  that 
protects  public  health  and  the 
environment; 

(5)  Supporting  families.  The  extent  to 
which  the  strengths  of  famiUes  will  be 
supported  so  that  parents  can  succeed  at 
work,  provide  nurture  in  the  home,  and 
contribute  to  the  life  of  the  community; 

(6)  Youth  development.  The  extent  to 
which  the  development  of  children, 
youth,  and  young  adults  into 
economically  productive  and  socially 
responsible  adults  will  be  promoted, 
and  the  extent  ^o  which  yoimg  people 
will  be  provided  with  the  opportunity  to 
take  responsibility  for  learning  the 
skills,  discipline,  attitude,  and  initiative 
to  make  work  rewarding; 

(7)  Education  goals.  Tne  extent  to 
which  schools,  religious  institutions, 
non-profit  organizations,  for-profit 
enterprises,  local  governments  and 
families  will  work  coof)eratively  to 
provide  all  individuals  with  the 
fundamental  skills  and  knowledge  they 
need  to  become  active  participants  and 
contributors  to  their  community,  and  to 
succeed  in  an  increasingly  competitive 
global  economy; 

(8)  Affordable  housing.  The  extent  to 
which  a  housing  component,  providing 
for  adequate  safe  housing  and  ensuring 
that  all  residents  will  have  equal  access 
to  that  housing  is  contained  in  the 
strategic  plan; 

(9)  Drug  abuse.  The  extent  to  which 
the  plan  addresses  levels  of  drug  abuse 
and  drug  related  activity  through  the 
expansion  of  drug  treatment  services, 
drug  law  enforcement  initiatives  and 
community  based  drug  abuse  education 
programs. 

(10)  Equal  opportunity.  The  extent  to 
which  the  plan  offers  an  opportunity  for 
diverse  residents  to  participate  in  the 
rewards  and  responsibilities  of  work 
and  service.  The  extent  to  which  the 
plan  ensures  that  no  business  within  a 
nominated  Zone  or  Community  will 
directly  or  through  contractual  or  other 
arrangements  subject  a  person  to 
discrimination  on  the  basis  of  ftce, 
color,  national  origin,  gender  or 
disability  in  its  employment  practices, 
including  recruitment,  recruitment 
advertising,  employment,  layoff, 
termination,  upgrading,  demotion, 
transfer,  rates  of  pay  or  other  forms  of 
compensation,  or  use  of  facilities. 

(cj  Community-based  partnerships. 
(1)  Community  partners.  The  extent  to 
which  residents  of  the  nominated  area 
have  participated  in  the  development  of 
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>  strategic  plan  and  their  commitment 
implementing  it.  and  the  extent  to 
lich  community-based  organizations 
the  nominated  area  have  participated 
the  development  of  the  plan  and  their 
:ord  of  success  measured  by  their 
tiievements  and  support  for 
dertakings  within  the  nominated 
ia;  and  the  extent  to  which  the  plan 
egrates  the  local  educational,  social, 
ic  environmental  and  health 
>anizations  and  reflects  the  prominent 
ice  that  these  institutions  play  in  the 
J  of  a  revitalized  community. 
12)  Private  and  non-profit 
conizations  as  partners.  The  extent  to 
lich  partnership  arrangements 
Jude  commitments  from  private  and 
n-proDt  organizations,  including 
rporatlons.  utihties.  banks  and  other 
ancial  institutions,  and  educational 
rtitutions  supporting  implementation 
the  strategic  plan: 
;3)  State  and  local  government 
rtners.  The  extent  to  which  State  and 
:al  governments  are  committed  to 
jviding  support  to  implement  the 
ategic  plan,  including  their 
mraitment  to  "reinventing"  their  roles 
d  coordinating  programs  »o 
plement  the  strategic  plan;  and 
[4)  Permanenf  implementation  and 
aluation  structure.  The  extent  to 
lich  a  responsible  and  accountable 
plementation  structure  or  process  has 
en  created  to  ensure  that  the  plan  is 
ccessfully  carried  out  and  that 
provements  are  made  throughout  the 
riod  of  the  Zone  or  Community's 
signalion  and  the  extent  to  which  the 
rtners  agree  to  be  bound  by  their 
mmitments. 

[d)  Strategic  vision  for  change.  (1) 
)a!s  and  Coordinated  strategy.  The 
tent  to  which  the  strategic  plan 
fleets  a  projection  for  the  community's 
iritalization  which  links  economic, 
iman.  physical,  community 
velopment  and  other  activities  in  a 
atually  reinforcing,  synergistic  way  to 
bieve  ultimate  goals; 

(2)  Creativity  and  innovation.  The 
tent  to  which  the  activities  proposed 
the  plan  are  creative.  Innovative  and 
omising  and  wiU  promote  the  civic 
irit  necessary  to  revitalize  the 
iminated  area; 

(3)  Building  on  assets.  The  extent  to 
bicfa  the  vision  for  revitalization 
alistically  addresses  the  needs  of  the 
iminated  area  in  a  way  that  takes 
[vantage  of  its  assets. 

(4)  Benchmarks  and  learning.  The 
tent  to  which  the  plan  Includes 
rrformance  benchmarks  for  measuring 
ogress  in  its  implementation, 
eluding  an  on-going  process  for 
ijustments,  corrections  and  building 

I  what  works. 


S  597.202    Submission  of  nomlnatlone  tor 
designation. 

(a)  General.  A  nomination  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community  must  be 
submitted  for  each  urban  area  for  which 
such  designation  is  requested  The 
nomination  shall  be  submitted  in  a  form 
to  be  prescribed  by  HUD  in  the 
application  and  in  the  Notice  Inviting 
Applications  published  in  the  Federal 
Register,  and  must  contain  complete 
and  accurate  information. 

(b)  Certifications.  Certifications  must 
be  submitted  by  the  State(s)  and  local 
govemment(s)  requesting  designation 
stating  that: 

(1)  The  nominated  urban  area  satisfies 
the  boundary  tests  of  §  597.100(d)  of  this 
part: 

(2)  The  nominated  urban  area  is  one 
of  pervasive  poverty,  unemployment 
and  general  distress,  as  prescribed  by 
§597.102  of  this  part: 

(3)  The  nominated  urban  area  satisfies 
the  poverty  rate  tests  set  forth  in 
§597.103  of  this  part: 

(4)  The  nominated  urban  area 
contains  no  portion  of  an  area  that  is 
either  already  designated  as  an 
Empowerment  Zone  and/ or  Enterprise 
Community,  or  is  otherwise  included  in 
any  other  area  nominated  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Commimity: 

(5)  Each  nominating  governmental 
entity  has  the  authority  to: 

(i)  Nominate  the  urban  area  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community: 

(ii)  Make  the  State  and  local 
commitments  required  by  §  597.200(d) 
of  this  part;  and 

(iii)  Provide  written  assurances 
satisfactory  to  the  Secretary  that  these 
commitments  will  be  met. 

(6)  Provide  assurances  that  the 
amounts  provided  to  the  State  for  the 
area  under  section  2007  of  title  XX  of 
the  Social  Security  Act  will  not  be  used 
to  supplant  Federal  or  non-Federal 
funds  for  services  and  activities  which 
promote  the  purposes  of  section  2007; 

(7)  Provide  that  the  nominating 
governments  or  corporations  agree  to 
make  available  all  information 
requested  by  HUD  to  aid  in  the 
evaluation  of  progress  in  implementing 
the  strategic  plan  and  reporting  on  the 
use  of  Empowerment  2k)ne/Enterprise 
Comruunity  Social  Service  Block  Grant 
funds:  and 

(8)  Provide  assurances  that  the 
nominating  State(s)  agrees  to  distribute 
the  Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
funds  in  accordance  with  the  strategic 
plan  submitted  for  the  designated  Zone 
or  Community. 


(c)  Maps  and  area  description.  Maps 
and  a  general  description  of  the 
nominated  urban  area  shall  accompany 
the  nomination  request. 

Subpart  D — Designation  Process 

§597.300    HUD  action  and  review  o( 
nominations  for  designation. 

(a)  Establishment  of  submission 
procedures.  HUD  will  establish  a  time 
period  and  procedures  for  the 
submission  of  nominations  for 
designation  as  Empowennent  Zones  or 
Enterprise  Communities,  including 
submissioQ  deadlines  and  addresses,  in 
a  Notice  Inviting  Applications,  to  be 
published  in  the  Federal  Register. 

(b)  Acceptance  for  processing.  (1) 
HUD  will  accept  for  processing  those 
nominations  for  designation  as 
Empowerment  2U}nes  or  Enterprise 
Communities  which  HUD  determines 
have  met  the  criteria  required  by  this 

f>arL  HUD  will  notify  the  State(s)  and 
ocal  govemmentts)  whether  or  not  the 
nomination  has  been  accepted  for 
processing.  The  criteria  for  acceptance 
for  processing  are  as  follows: 

(2)  The  nomination  for  designation  as 
an  Empowerment  Zone  or  Enterprise 
Community  must  be  received  by  HUD 
on  or  before  the  time  on  the  date 
established  by  the  Notice  Inviting 
Applications  pubUshed  in  the  Federal 
Register.  The  nomination  for 
designation  as  an  Empowerment  Zone 
or  Enterprise  Community  must  be 
complete  and  must  be  accompanied  by 
a  strategic  plan,  as  required  by 
§  597.200(c)  of  this  part,  and  the 
certifications  required  by  §  597.202(b)  of 
this  part. 

(c)  Evaluation  of  nominations.  In  the 
process  of  reviewing  each  nomination 
accepted  for  processing.  HUD  may 
undertake  a  site  visit(s)  to  any 
nominated  area  to  aid  in  tlie  process  of 
evaluation. 

(d)  Modification  of  the  strategic  plan, 
boundaries  of  nominated  urban  areas, 
and/or  period  during  which  designation 
is  in  effect  Subject  to  the  limitations 
imposed  by  §  597.100  of  this  part,  HUD 
may  negotiate  reasonable  modifications 
of  the  strategic  plan,  the  proposed 
boundaries  of  a  nominated  urban  area, 
or  the  term  for  which  a  designation  is 
to  remain  in  full  effect,  to  ensure 
maximum  efficiency  and  fairness  in  the 
provision  of  assistance  to  such  areas. 

(e)  Publication  of  designations. 
Announcements  of  those  nominated 
urban  areas  designated  as 
Empowerment  Zones  or  Enterprise 
Communities  will  be  made  by 
publication  of  a  Notice  in  the  Federal 
Register. 


Federal  Register  /  Vol.  59.  No.  11  /  Tuesday,  January  18.  1994  /  Rules  and  Regulations         2709 


S  597.301    Selection  factors  for  designation 
of  nominated  urtian  areas. 

(a)  Selection  factors.  In  choosing 
among  nominated  urban  areas  eligible 
for  designation,  the  Secretary  shall 
consider: 

(1)  The  effectiveness  of  the  strategic 
plan  in  accordance  with  the  key 
principles  and  evaluative  criteria  set  out 
in  §597.201. 

(2)  The  effectiveness  of  the  assurances 
made  pursuant  to  §  597.200(a)(2)  that 
the  strategic  plan  will  be  implemented. 

(3)  The  extent  to  which  an  application 
proposes  activities  that  are  creative  and 
innovative  in  comparison  to  other 
applications. 

(4)  Such  other  factors  established  by 
HUD.  Such  factors  include,  but  are  not 
limited  to,  the  degree  of  need 
demonstrated  by  the  nominated  area  for 
assistance  under  this  part.  If  other 
factors  are  established  by  HUD,  a 
Federal  Register  Notice  will  be 
published  identifying  such  factors, 
along  with  an  extension  of  the 
application  due  date  if  necessary. 

(b)  Geographic  diversity.  HUD,  in  its 
discretion,  may  choose  to  select  for 
designation  a  lower  rated  approvable 
application  over  a  higher  rated 
application  in  order  to  increase  the  level 
of  geographic  diversity  of  designations 
approved  under  this  part. 

S  597.302    Number  of  Empowennent  Zones 
and  Enterprise  Communities  designated. 

(a)  Empowerment  Zones.  HUD  will 
designate  up  to  six  of  the  nominated 
urban  ftreas  as  Empowerment  Zones, 
provided:  That  if  six  such  zones  are  so 
designated,  no  less  than  one  shall  be 
designated  in  an  urban  area  the  most 
populous  city  of  which  has  a  population 
of  500,000  or  less  and  no  less  than  one 
shall  be  a  nominated  urban  area  which 
includes  areas  in  two  States  and  which 
has  a  population  of  50,000  or  less. 

(b)  Enterprise  Communities.  HUD  will 
designate  up  to  65  of  the  nominated 
urban  areas  not  designated 
Empowerment  Zones  under  paragraph 
(a)  of  this  section  as  Enterprise 
Communities. 

Subpart  E— Post-Designation 
Requirements 

S  597.400    Reporting. 

HUD  will  require  periodic  reports  for 
the  Empowerment  Zones  and  Enterprise 
Communities  designated  pursuant  to 
this  part.  These  reports  will  identify  the 
community,  local  government  and  State 
actions  which  have  been  taken  in 
accordance  with  the  strategic  plan.  In 
addition  to  these  reports,  such  other 
information  relating  to  designated 
Empowerment  Zones  and  Enterprise 


Communities  as  HUD  shall  request  from 
time  to  time,  including  information 
documenting  nondiscrimination  in 
hiring  and  employment  by  businesses 
within  the  designated  Empowerment 
Zone  or  Enterprise  Community,  shall  be 
submitted  promptly. 

§  597.401    Periodic  performance  reviews. 

HUD  will  regularly  evaluate  the 
progress  of  the  strategic  plan  in  each 
designated  Empowerment  Zone  and 
Enterprise  Community  on  the  basis  of 
performance  reviews  to  be  conducted  on 
site  and  other  information  submitted. 
HUD  will  also  commission  evaluations 
of  the  Empowerment  Zone  program  as  a 
whole  by  an  impartial  third  party,  at 
such  intervals  as  HUD  may  establish. 

§  597.402    Validation  of  designation. 

(a)  Reevaluation  of  designations.  On 
the  basis  of  the  performance  reviews 
described  in  §  597.401,  and  subject  to 
the  provisions  relating  to  the  revocation 
of  designation  appearing  at  §  597.403, 
HUD  will  make  Hndings  on  the 
continuing  eligibility  for  and  the   / 
validity  of  the  designation  of  any/ 
Empowerment  Zone  or  Enterprise 
Community.  Determinations  of  whether 
any  designated  Empowerment  Zone  or 
Enterprise  Community  remains  in  good 
standing  shall  be  promptly 
communicated  to  all  Federal  agencies 
providing  assistance  or  administering 
programs  under  which  assistance  can  be 
made  available  in  such  Zone  or 
Community. 

(b)  Modification  of  designation.  Based 
on  an  urban  area's  success  in  carrying 
out  its  strategic  plan,  and  subject  to  the 
provisions  relating  to  revocation  of 
designation  appearing  at  §  597.403  of 
this  part  and  the  requirements  as  to  the 
number,  maximum  population  and 
other  characteristics  of  urban 
Empowerment  Zones  set  forth  in  §  597.3 
of  this  part,  the  Secretary  may  modify 
designations  by  reclassifying  urban 
Empowerment  Zones  as  Enterprise 
Communities  or  Enterprise 
Communities  as  Empowerment  Zones. 

i  597.403    Revocation  of  designation. 

(a)  Basis  for  revocation.  The  Secretary 
may  revoke  the  designation  of  an  urban 
area  as  an  Empowerment  Zone  or 
Enterprise  Community  if  the  Secretary 
determines,  on  the  basis  of  the  periodic 
performance  review  described  at 
§  597.401  of  this  part,  that  the  State(s)  or 
local  govemment(s)  in  which  the  urban 
area  is  located: 

(1)  Has  modified  the  boundaries  of  the 
area; 

(2)  Has  failed  to  make  progress  in 
achieving  the  benchmarks  set  forth  in 
the  strategic  planar 


(3)  Has  not  complied  substantially 
with  the  strategic  plan. 

(b)  Letter  of  warning.  Before  revoking 
the  designation  of  an  urban  area  as  an 
Empowerment  Zone  or  Enterprise 
Community,  the  Secretary  will  issue  a 
letter  of  warning  to  the  nominating 
State(s)  and  local  govemment(s): 

(1)  Advising  that  the  Secretary  has 
determined  that  the  nominating  local 
government(s)  and/or  State(s)  has: 

(i)  Modified  the  boundaries  of  the 
area;  or 

(ii)  Is  not  complying  substantially 
with,  or  has  failed  to  make  progress  in 
achieving  the  benchmarks  set  forth  in 
the  strategic  plan  prepared  pursuant  to 
§  597.200(c)  of  this  part;  and 

(2)  Requesting  a  reply  from  all 
involved  parties  within  90  days  of  the 
receipt  of  this  letter  of  warning. 

(c)  Notice  of  revocation.  After 
allowing  90  days  from  the  date  of 
receipt  of  the  letter  of  warning  for 
response,  and  after  making  a 
determination  pursuant  to  paragraph  (a) 
of  this  section,  the  Secretary  may  issue 
a  final  notice  of  revocation  of  the 
designation  of  the  urban  areS  as  an 
Empowerment  Zone  or  Enterprise 
Community. 

(d)  Notice  to  affected  Federal 
agencies.  HUD  will  notify  all  affected 
Federal  agencies  providing  assistance  in 
an  urban  Empowerment  Zone  or 
Enterprise  Community  of  its 
determination  to  revoke  any  designation 
pursuant  to  this  section  or  to  modify  a 
designation  pursuant  to  §  597.402(b)  of 
this  part. 

Sut>f>art  F— Special  Rules 

$597,500    Indian  reservations. 

No  urban  Empowerment  Zone  or 
Enterprise  Community  may  include  any 
area  within  an  Indian  reservation. 

S  597.501    Governments. 

If  more  than  one  State  or  local 
government  seeks  to  nominate  an  urban 
area  under  this  part,  any  reference  to  or 
requirement  of  this  part  shall  apply  to 
all  such  governments. 

S  597.502    Nominations  by  economic 
development  corporations  or  the  District  of 
Columbia. 

Any  urban  area  nominated  byKn 
Economic  Development  Corporation 
chartered  by  the  State  in  which  it  is 
located  or  by  the  District  of  Columbia 
shall  be  treated  as  nominated  by  a  State 
and  local  government. 

S  597.503    Use  of  census  data. 

Population  and  poverty  rate  data  shall 
be  determined  by  the  most  recent 
decennial  census  data  available. 
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Dated:  January  12. 1994. 
Andrew  Coomo, 

Assistant  Secretary  for  Community  banning 
and  Development. 
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DEPARTMENT  OF  HOUSING  ANt^ 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-3704;  FR-3594-N-01] 

Notice  Inviting  Applications  for 
Designation  of  Empowerment  Zones 
and  Enterprise  Communities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  inviting  applications. 

SUMMARY:  This  Notice  invites 
applications  from  States  and  local 
governments  nominating  urban  areas  for 
designation  as  Empowerment  Zones  or 
Enterprise  Communities,  as  those  terms 
are  defmed  in  this  Notice  and  in  an 
interim  rule  published  elsewhere  in 
today's  Federal  Register.  The  interim 
rule  provides  the  guidance  on  contents 
of  the  applications. 
DATES:  Application  due  date: 
Applications  may  be  submitted  at  any 
time  after  February  17, 1994.  The 
deadline  for  receipt  of  an  application 
4  p.m.  Eastern  Time  on  June  30, 1994. 
Applications  received  after  that  date 
will  not  be  considered. 
ADDRESSES:  Applications  may  be 
obtained  from  CPD  personnel  in  any 
HUD  Field  Ofiice  listed  in  the  appendix 
to  this  Notice,  or  by  telephoning  (202) 
708-0784.  (This  is  not  a  toll-free 
number.)  Applications  must  be  sent  to: 
U.S.  Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development,  EZ/EC 
Team,  room  7255.  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Savage,  Deputy  Director, 
Office  of  Economic  Devf^lopment,  room 
7136,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2290;  TDD  (202)  708-2565.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  reader  should  refer  to  the  interim 
rule,  published  elsewhere  in  today's 
Federal  Register,  for  information  on  the 
information  collection  requirements  of 
the  rule  and  this  notice. 

I.  Background 

At  the  core  of  President  Clinton's 
economic  proposals  to  Congress  and  to 
the  American  people  is  the  need  to 
empower  America's  distressed 
communities.  His  Empowerment  Zone 


proposal  represents  a  new  approach  to 
the  problems  of  distressed  communities. 
It  uses  a  bottom-up  community  based 
strategy  rather  than  a  top-down 
bureaucratic  approach.  It  is  a  strategy  to 
empower  residents  and  all  sections  of  a 
community  to  come  together  to  create 
jobs  and  opportunities. 

Title  XIII  of  the  Omnibus 
Reconciliation  Act  of  1993.  enacted  to 
implement  the  President's  vision, 
authorizes  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  to  designate  up  to  six 
Empowerment  Zones  and  up  to  65 
Enterprise  Communities  in  urban  areas 
and  the  Secretary  of  the  Department  of 
Agriculture  to  designate  up  to  three 
Empowerment  Zones  and  up  to  30 
Enterprise  Communities  in  rural  areas. 
(Unless  otherwise  noted,  all  references 
in  this  Notice  to  Empowerment  Zones 
also  include  Enterprise  Communities.) 
This  Notice  invites  applications  from 
State  and  local  governments  for  the 
purpose  of  nominating  urban  areas  to  be 
designated  as  Empowerment  Zones. 

The  program  is  intended  to  combine 
the  resources  of  the  Federal  government 
with  those  of  State  and  local 
governments,  educational  institutions, 
and  the  private  and  non-profit  sectors  to 
implement  the  Strategic  Plan.  The 
Federal  government  will  take  steps  to 
coordinate  Federal  assistance  in  support 
of  the  Zones,  including  expedited 
processing,  priority  funding,  and 
working  to  overcome  programmatic 
regulatory  and  statutory  impediments. 
To  that  end,  a  Presidential  Directive  has 
been  issued  that  creates  a  Community 
Enterprise  Board  headed  by  Vice 
President  Gore  to  carry  out  these 
responsibilities. 

II.  Eligibility 

The  statute  specifies  certain  criteria 
that  must  apply  in  order  for  an  area  to 
be  eligible  for  Empowerment  Zone 
designation,  including  geographic  size, 
population,  poverty  rate  by  census  tract 
(or  where  an  area  is  not  traded, 
generally  in  rural  areas,  by  the 
equivalent  of  census  tracts — block 
numbering  areas),  pervasive  poverty, 
unemployment,  and  general  distress  of 
the  area.  The  details  of  these 
requirements  are  described  in  the 
interim  rule  governing  the  program, 
published  elsewhere  in  today's  Federal 
Register. 

This  information  must  be  provided  in 
the  application.  HUD  will  accept 
certifications  of  the  data,  subject  to 
verification  if  an  application  is  selected 
for  designation. 


III.  Designation  Factors 

The  statute  specifies  three  factors  to 
be  considered  by  the  Secretary  in 
designating  Empowerment  Zones:  (1) 
The  effectiveness  of  the  Strategic  Plan; 
(2)  the  effectiveness  of  the  assurances 
provided  in  support  of  the  Plan;  and  (3) 
other  criteria  to  be  specified  by  the 
Secretary.  Each  of  these  factors  is 
discussed  in  greater  detail  in  the  interim 
rule.  (The  Strategic  Plan  is  described  in 
the  interim  rule  at  24  CFR  597.200.) 

rv.  Timing  and  Location  of  Application 
Submissions 

Applications  may  be  obtained  from 
any  CPD  persormel  in  any  HUD  Field 
Office  (see  appendix)  or  by  calling  (202) 
708-0784.  (This  is  not  a  toll-free 
number.)  Applications  may  be 
submitted  at  any  time  following 
February  17, 1994,  which  is  the  effective 
date  of  the  interim  rule  governing  the 
program.  Applications  must  be 
submitted  to  the  address  listed  under 
"ADDRESSES"  at  the  beginning  of  this 
Notice.  The  deadline  for  receipt  of  the 
application  at  the  address  specified  in 
the  application  is  4  p.m.  Eastern  Time 
on  June  30,  1994.  Applications  received 
after  that  date  and  time  will  not  be 
accepted,  and  will  be  returned  to  the 
sender.  Applications  sent  by  FAX  are 
not  acceptable. 

Applicants  will  be  notified  of  an 
incomplete  application.  The  applicant 
will  be  given  an  opportunity  to  provide 
the  missing  information  to  HUD. 

V.  Miscellaneous 

Empowerment  Zone  designation  does 
not  constitute  a  Federal  action  under  the 
Uniform  Relocation  Act  (URA). 
However,  any  activity  constituting  a 
Federal  action  that  may  result  from  such 
a  designation  may  be  subject  to  the 
provisions  of  the  URA.  as  well  as  any 
other  statutory  or  regulatory  provisions 
governing  the  particular  Federal  action. 

VI.  Other  Matters 

Paperwork  Reduction  Act 

See  information  contained  in  the 
interim  rule  for  this  program,  published 
elsewhere  in  today's  Federal  Register. 
for  information  on  the  approval  of 
information  collection  requirements 
under  the  Paperwork  Reduction  Act. 

Environment,  Federalism,  Family 

Findings  with  regard  to  the  National 
Environmental  Policy  Act,  Executive 
Order  12612  (Federalism),  and 
Executive  Order  12606  (The  Family) 
have  been  made  under  the  interim  rule 
for  this  program  (24  CFR  part  59.7). 
published  elsewhere  in  today's  Federal 
Register. 
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Dated:  January  12, 1994. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

HUD  Field  OfBces 

Region  I  (Boston) 

Boston  Regional  Office,  Room  375,  Thomas 
P.  O'Neill,  Jr.,  Federal  Bldg.,  10  Causeway 
Street.  Boston.  MA  02222-1092.  Telephone 
No.  (617)565-5234 

Field  Offices 

Hartford  Office.  First  Floor.  330  Main  Street. 
Hartford.  CT  06106-1860.  Telephone  No. 
(203)  240-4523 

Hegion  II  (New  York) 

New  York  Regional  Office.  26  Federal  Plaza, 
New  York,  NY  10278-0068.  Telephone  No. 
(212)  264-6500 

Field  Offices 

Buffalo  Office.  Fifth  Floor,  Lafayette  Court. 

465  Main  Street,  Buffalo,  NY  14203-1780, 

Telephone  No.  (716)  846-5755 
Newark  Office.  Thirteenth  Floor,  One 

Newark  Center.  Newark,  NJ  07102-5260, 

Telephone  No.  (201)  622-7900 

Begion  III  (Philadelphia) 

Philadelphia  Regional  Office.  Liberty  Square 
Building,  105  South  Seventh  Street, 
Philadelphia.  PA  19106-3392.  Telephone 
No.  (215)  597-2560 

Field  Offices 

Baltimore  Office,  Fifth  Floor,  City  Crescent 

Building,  10  South  Howard  Street. 

Baltimore.  MD  21201-2505.  Telephone  No. 

(401)962-2520 
Pittsburgh  Office.  412  Old  Post  Office 

Courthouse.  7th  Avenue  and  Grant  Street. 

Pittsburgh.  PA  15219-1906,  Telephone  No. 

(412)644-6428 
Richmond  Office,  The  3600  Centre,  3600 

West  Broad  Street,  P.O.  Box  90331. 

Richmond,  VA  23230-0331,  Telephone  No. 

(804)  278-4507 
Washington,  DC  Office,  820  First  Street,  NT, 

Washington,  DC  20002-4205,  Telephone 

No.  (202)  275-9200 

Region  IV  (Atlanta) 

Atlanta  Regional  Office,  Richard  B.  Russell 
Federal  Building.  75  Spring  Street,  SW, 
AtlanU.  GA  30303-3388.  Telephone  No. 
(404)  331-5136 

Field  Offices 

Birmingham  Office,  Suite  300.  Beacon  Ridge 
Tower.  600  Beacon  Parkway.  West. 
Birmingham,  AL  35209-3144.  Telephone 
No.  (205)  290-7617 


Caribbean  Office,  New  San  Juan  Office 

Building,  159  Carlos  Chardon  Avenue,  San 

Juan.  PR  00918-1804,  Telephone  No.  (809) 

766-6121 
Columbia  Office,  Strom  Thurmond  Federal 

Building.  1835-45  Assembly  Street. 

Columbia,  SC  29201-2480.  Telephone  No. 

(803)  765-5592 
Greensboro  Office,  Koger  Building,  2306 

West  Meadowview  Road,  Greensboro,  NC 

27407-3707,  Telephone  No.  (919)  547- 

4001 
Jackson  Office,  Suite  910,  Doctor  A.  H. 

McCoy  Federal  Building.  100  West  Capitol 

Street,  Jackson.  MS  39269-1096, 

Telephone  No.  (601)  965-5308 
Jacksonville  Office,  Suite  2200,  Southern  Bell 

Tower,  301  West  Bay  Street.  Jacksonville. 

FL  32202-5121,  Telephone  No.  (904)  232- 

2626 
Knoxville  Office,  Third  Floor.  John  J.  Duncan 

Federal  Building,  710  Locust  Street, 

Knoxville.  TN  37902-2526,  Telephone  No. 

(615)  545-4384 
Louisville  Office,  601  West  Broadway,  P.O. 

Box  1044,  Louisville,  KY  40201-1044. 

Telephone  No.  (502)  582-5251 

Region  V  (Chicago) 

Chicago  Regional  Office.  Ralph  Metcalfe 
Federal  Building.  77  West  Jackson 
Boulevard.  Chicago.  IL  60604-3507, 
Telephone  No.  (312)  353-5680 

Field  Offices 

Columbus  Office.  200  North  High  Street. 

Columbus,  OH  43215-2499,  Telephone  No. 

(614)  469-5737 
Detroit  Office,  Patrick  V.  McNamara  Federal 

Building,  477  Michigan  Avenue,  Detroit, 

MI  48226-2592.  Telephone  No.  (313)  226- 

7900 
Indianapolis  Office.  151  North  Delaware 

Street,  Indianapolis,  IN  46204-2526, 

Telephone  No.  (317)  226-6303 
Milwaukee  Office.  Suite  1380,  Henry  S. 

Reuss  Federal  Plaza.  310  West  Wisconsin 

Avenue.  Milwaukee.  WI  53203-2289, 

Telephone  No.  (414)  297-3214 
Minneapolis-St.  Paul  Office,  220  Second 

Street,  South,  Minneapolis,  MN  55401- 

2195,  Telephone  No.  (612)  370-3000 

Region  VI  (Fort  Worth) 

Fort  Worth  Regional  Office,  1600 
Throckmorton,  Post  Office  Box  2905.  Fort 
Worth.  TX  76113-2905,  Telephone  No. 
(817)885-5401 

Field  Offices 

Little  Rock  Office.  Suite  900,  TCBY  Tower. 

425  West  Capitol  Avenue.  Little  Rock.  AR 

72201-3488,  Telephone  No.  (501)  324- 

5931 
New  Orleans  Office,  Fisk  Federal  Building, 

1661  Canal  Street,  New  Orleans,  LA 


70112-2887,  Telephone  No.  (504)  589- 

7200 
Oklahoma  City  Office.  Murrah  Federal 

Building.  200  N.W.  Fifth  Street,  Oklahoma 

City,  OK  73102-3202,  Telephone  No.  (405) 

231-4181 
San  Antonio  Office,  Washington  Square,  800 

Dolorosa,  San  Antonio.  TX  78207-4563, 

Telephone  No.  (512)  229-6800 

Region  VII  (Kansas  City) 

Kansas  City  Regional  Office,  Room  200, 
Gateway  Tower  II,  400  State  Avenue. 
Kansas  City,  KS  66101-2406,  Telephone 
No.  (913)  236-2162 

Field  Offices 

Omaha  Office.  Executive  Tower  Centre, 
10909  Mill  Valley  Road.  Omaha.  NE 
68154-3955,  Telephone  No.  (402)  492- 
3101 

St.  Louis  Office,  Third  Floor,  Robert  A. 
Young  Federal  Building,  1222  Spruce 
Street.  St.  Louis,  MO  63103-2836. 
Telephone  No.  (314)  539-6560 

Region  VIII  (Denver) 

Denver  Regional  Office.  Executive  Tower 
Building,  1405  Curtis  Street,  Denver,  CO 
80202-2349,  Telephone  No.  (303)  844- 
4513 

Region  IX  (San  Francisco) 

San  Francisco  Regional  Office,  Phillip  Burton 
Federal  Building,  and  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  P.O.  Box  36003  San 
Francisco,  CA  94102-3448,  Telephone  No. 
(415)556-4752 

Field  Offices 

Honolulu  Office,  Suite  500,  Seven  Waterfront 

Plaza.  500  Ala  Moana  Boulevard. 

Honolulu,  HI  96813-4918,  Telephone  No. 

(808)  541-1323 
Los  Angeles  Office,  1615  W.  Olympic 

Boulevard,  Los  Angeles.  CA  90015-3801. 

Telephone  No.  (213)  251-7122 

Region  X  (Seattle) 

Seattle  Regional  Office.  Suite  200.  Seattle 
Federal  Office  Building,  909  1st  Avenue, 
Seattle,  WA  98104-1000,  Telephone  No. 
(206)  220-5101 

Field  Offices 

Anchorage  Office,  Suite  401,  University  Plaza 
Building,  949  East  36th  Avenue, 
Anchorage,  AK  99508-4135.  Telephone 
No.  (907)271-4170 

Portland  Office,  520  Southwest  Sixth 
Avenue,  Portland.  OR  97204-1596, 
Telephone  No.  (503)  326-2561 

[FR  Doc.  94-1159  Filed  1-14-94;  8:45  am] 
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Part  VIII 

Department  of 
Education 

34  CFR  Parts  600  and  601 
Institutional  Eligibility  Under  the  Higher 
Education  Act  of  1965;  Eligibility  of 
Foreign  Medical  Schools  Under  the 
Guaranteed  Student  Loan  Program; 
Proposed  Rule 
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;PARTMENT  OF  EDUCATION 

CFR  Parts  600  and  601 
i  1840~AB88 

* 

ititutional  Eligibility  Under  the 
jher  Education  Act  of  1965,  As 
tended;  Eligibility  of  Foreign 
dical  Schools  Under  the  Guaranteed 
jdent  Loan  Program 

ENCY:  Department  of  Education. 
nON:  Notice  of  proposed  rulemaking. 

i^MARY:  The  Secretary  proposes  to 
end  the  regulations  for  Institutional 
gibility  under  the  Higher  Education 
t  of  1965,  as  amended  (HEA),  and  the 
iulations  for  Eligibility  of  Foreign 
dical  Schools  under  the  Guaranteed 
ident  Loan  Program  (GSLP)  to  reflect 
mges  made  to  the  HEA  by  the  Higher 
ucation  Amendments  of  1992.  The 
;retary  proposes  to  remove  the  latter 
ulations  from  title  34  of  the  Code  of 
5ulations.  revise  them,  and  add  them 
iie  former  regulations,  as  a  new 
)part  E.  The  proposed  regulations 
uld  revise  the  procedures  and  criteria 
der  which  a  foreign  institution 
ablishes  eligibility  to  apply  to 
ticipate  in  the  Federal  Family 
jcation  Loan  (FFEL)  programs  if  the 
titution  is  comparable  to  an  eligible 
titution  of  higher  education  located 
iie  United  States. 

rES:  Comments  must  be  received  on 
3efore  March  4, 1994. 
)RESSES:  All  comments  concerning 
se  proposed  regulations  should  be 
Iressed  to  Ms.  Joyce  R.  Coates,  U.S. 
partment  of  Education,  400  Maryland 
enue.  SW.,  room  4318,  Regional 
ice  Building  3,  Washington.  DC 
•02-5346. 

I  FURTHER  INFORMATION  CONTACT:  Ms. 
ce  R.  Coates,  Telephone:  (202)  70&- 
)8.  Individuals  who  use  a 
fcommunications  device  for  the  deaf 
)D)  may  call  the  Federal  Information 
ay  Service (FIRS)  at  1-800-877-8339 
ween  8  a.m.  and  8  p.m..  Eastern  time, 
nday  through  Friday. 
►PLEMENTARV  INFORMATION:  The 
titutional  Eligibility  regulations 
itain  requirements  that  apply  to  all 
itsecondary  educational  institutions 
t  seek  initial  or  continued  eligibility 
ipply  to  participate  in  the  programs 
horized  by  the  HEA. 

;otiated  Rulemaking 

lection  492  of  the  HEA  contains 
cedural  requirements  that  the 
jetary  is  to  follow  in  developing 
posed  regulations  required  for 
inges  made  by  the  Higher  Education 
lendraents  of  1992  (Pub.  L.  102-325) 


to  parts  B.  G.  and  H  of  title  IV  of  the 
HEA. 

Section  492(a)  required  the  Secretary 
to  convene  regional  meetings  to  gain 
public  input  on  the  content  of  proposed 
regulations.  Participants  at  those 
meetings  were  to  include  individuals 
and  representatives  of  the  groups 
involved  in  the  student  financial 
assistance  programs  authorized  under 
title  rv  of  the  HEA.  such  as  students, 
legal  assistance  organizations  that 
represent  students,  institutions  of  higher 
education,  guaranty  agencies,  lenders, 
secondary  markets,  loan  servicers, 
guaranty  agency  servicers,  and 
collection  agencies.  During  the 
meetings,  the  Secretary  was  to  provide 
for  a  comprehensive  discussion  and 
exchange  of  information  concerning  the 
implementation  of  the  amendments 
made  by  Public  Law  102-325  to  parts  B, 
G,  and  H.  and  was  to  take  information 
received  at  the  meetings  into  account  in 
the  development  of  proposed 
regulations. 

Subsequent  to  the  regional  meetings, 
the  Secretary  was  to  draft  and  submit 
regulations  implementing  the 
amendments  made  to  parts  B.  G,  and  H 
to  a  negotiated  rulemaking  process. 
Participants  in  the  negotiations  process 
were  to  be  chosen  Jjy  the  Secretary  from 
individuals  nominated  by  groups 
participating  in  the  regional  meetings 
and  were  to  reflect  the  diversity  and 
sizes  of  organizations  providing 
financial  aid  services  to  both  local  areas 
and  national  markets. 

In  accordance  with  these 
requirements,  the  Secretary  convened 
four  regional  meetings  to  discuss  issues 
raised  by  the  1992  Amendments  to  the 
Higher  Education  Act.  including  the 
eligibility  of  foreign  institutions  to 
apply  to  participate  in  the  FFEL 
programs.  The  primary  issues 
considered  in  those  meetings  were:  the 
general  criteria  needed  for  the  Secretary 
to  determine  the  eligibility  of 
institutions  outside  the  United  States, 
how  the  Secretary  should  determine 
whether  a  foreign  institution  is 
comparable  to  an  eligible  institution  of 
higher  education  in  the  United  States, 
and  the  appropriate  method  for 
calculating  examination  "pass  rates"  of 
students  or  graduates  of  foreign  graduate 
medical  schools.  (These  pass  rates  are 
among  a  number  of  statutory 
requirements  for  determining  the 
eligibility  of  foreign  graduate  medical 
schools.) 

Meetings  were  held  in  New  York, 
New  York;  San  Francisco.  California; 
Atlanta.  Georgia;  and  Kansas  City, 
Missouri,  during  the  month  of 
September  1992.  Participants  in  the 
meetings  were  invited  to  nominate 


individuals  to  serve  as  negotiators  in  the 
negotiated  rulemaking  sessions. 

Taking  into  account  views  expressed 
at  the  regional  meetings,  the  Department 
prepared  draft  proposed  regulations  on 
the  1992  Amendments.  The  draft 
regulations  were  negotiated  during  the 
negotiated  rulemaking  sessions.  The 
negotiators  reached  general  agreement 
on  the  content  of  the  draft  regulations 
relating  to  the  eligibility  of  foreign 
institutions  to  apply  to  participate  in  the 
FFEL  programs. 

A  summary  of  the  significant  changes 
made  by  these  proposed  regulations  to 
current  regulations  follows. 

Summary  of  Proposed  Changes 

Proposed  §600.51  (current  §601.1) 
Purpose  and  scope.  The  Secretary 
proposes  to  revise  the  purpose  and 
scope  of  proposed  subpart  E  to  remove 
the  provisions  that  exempt  from  these 
regulations  medical  schools  in  Canada 
or  other  foreign  countries,  if  those 
schools  are  accredited  by  a  nationally 
recognized  accrediting  agency  that 
accredits  medical  schools  in  the  United 
States.  This  change  is  necessary  because 
of  the  statutory  change  to  section  481  of 
the  HEA  that  requires  every  foreign 
institution  to  be  subject  to  all  of  the 
applicable  criteria  for  determining  the 
eligibility  of  foreign  institutions. 
Accreditation  by  a  nationally  recognized 
accrediting  agency  is  still  among  the 
criteria  in  proposed  §  600.55(a)(4)(ii)  for 
a  public  or  private  nonprofit  foreign 
medical  school  to  be  eligible  to  apply  to 
participate  in  the  FFEL  programs  (see 
the  discussion  under  that  section). 

Proposed  §  600.52  (current  §  601 .2) 
Definitions.  This  section  would  define  a 
foreign  institution  as  one  that  is  not 
located  in  a  State,  and  would  revise  the 
definition  of  a  foreign  graduate  medical 
school  to  require  medical  schools  in 
Canada  to  be  subject  to  proposed 
subpart  E  of  34  CFR  part  600.  These 
changes  reflect  statutory  changes. 

This  section  also  would  define  a 
secondary  school  as  one  that  provides 
secondary  education  under  the  laws  of 
the  country  in  which  the  school  is 
located.  This  definition  is  needed  for 
purposes  of  establishing  compliance 
with  criteria  in  §  600.54  governing  a 
foreign  institution's  admission  policies 
and  level  of  educational  program 
offered. 

Proposed  §  600.53  (current  §  601 .3) 
Requesting  an  eligibility  determination. 
The  Secretary  proposes  to  require  a 
foreign  institution  to  provide,  release,  or 
authorize  the  release  to  the  Secretary  of 
the  information  that  would  be  required 
in  this  subpart.  The  failure  to  provide 
that  information  would  render  the 
institution  ineligible  to  participate  in 
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the  FFEL  programs.  These  provisions 
restate  the  statutory  requirement  in 
section  481(a)(2)(C)  of  the  HEA.  With 
regard  to  the  provision  of  performance 
data  that  would  be  required  in  §  600.55 
on  examinations  administered  by  the 
Educational  Commission  for  Foreign 
Medical  Graduates  (ECFMG),  the 
ECFMG  initially  informed  the  Secretary 
that  it  would  study  the  issue. 
Subsequently,  the  ECFMG  indicated 
that  it  is  unwilling  to  furnish  this  data 
directly  to  the  Secretary.  Consequently, 
the  Secretary  proposes  to  require 
applicant  institutions  to  furnish  the  data 
to  enable  the  Secretary  to  comply  with 
the  statutory  mandate  to  consider  the 
pass  rates  on  those  exams. 

The  Secretary  also  proposes  to  require 
a  foreign  institution  seeking  initial  or 
continued  eligibility  to  apply  for  a 
determination  of  that  eligibility  on  a 
form  prescribed  by  the  Secretary,  rather 
than  permitting  a  student  to  apply  on 
behalf  of  the  institution,  as  is  currently 
the  case.  This  change  is  necessary 
because  of  the  statutory  change 
requiring  an  institution  to  furnish 
applicable  information.  However,  a 
student  would  still  be  able  to  inform  the 
Secretary.of  his  or  her  desire  to  seek  an 
FFEL  program  loan  for  attendance  at  a 
foreign  institution.  The  Secretary  would 
then  contact  the  institution  and  supply 
the  institution  with  application  forms. 

Proposed  §  600.54  Criteria  for 
determining  whether  a  foreign 
institution  is  eligible  to  apply  to 
participate  in  the  FFEL  programs.  This 
section  would  contain  the  criteria  that 
the  Secretary  would  use  to  determine 
whether  a  foreign  institution  is  eligible 
to  apply  to  participate  in  the  FFEL 
programs.  To  be  eligible,  a  foreign 
institution  would  have  to  admit  as 
regular  students  only  persons  who  have 
a  credential  for  completion  of  secondary 
school  or  the  recognized  equivalent  of 
that  credential.  The  institution  would 
have  to  be  legally  authorized  to  provide 
a  postsecondary  educational  program. 
The  institution  would  have  to  provide 
an  eligible  educational  program  that 
leads  to  a  legally  authorized  degree 
equivalent  to  an  associate,  bachelor's, 
graduate,  or  professional  degree 
awarded  in  the  United  States,  would 
have  to  be  at  least  a  two-academic-year 
program  acceptable  for  full  credit 
toward  the  equivalent  of  a  bachelor's 
degree  awarded  in  the  United  States,  or 
would  have  to  be  equivalent  to  at  least 
a  one-academic-year  training  program  in 
the  United  States  that  leads  to  a 
certificate,  degree,  or  other  recognized 
educational  credential  and  prepares 
students  for  gainful  employment  in  a 
recognized  occupation. 


Because  the  criteria  of  this  section 
would  be  parallel  to  those  required  of 
institutions  of  higher  education,  the 
Secretary  proposes  to  adopt  the  criteria 
for  purposes  of  determining  that  a 
foreign  institution  is  comparable  to  an 
institution  of  higher  education  in  the 
United  States. 

Proposed  §  600.55  (current  §  601.4) 
Additional  criteria  for  determining 
whether  a  foreign  graduate  medical 
school  is  eligible  to  apply  to  participate 
in  the  FFEL  programs.  The  Secretary 
proposes  to  add  to  the  criteria  in  current 
§  601.4  a  requirement  for  a  foreign 
graduate  medical  school  to  employ  as 
faculty  members  only  those  with 
academic  credentials  equivalent  to 
credentials  required  of  faculty  members 
teaching  the  same  or  similar  courses  in 
the  United  States.  The  Secretary 
considers  this  requirement  necessary  for 
determining  the  comparability  of  foreign 
graduate  medical  schools  to  medical 
schools  in  the  United  States. 

The  Secretary  proposes  to  replace  the 
current  requirement  in  §  601.4(e) 
concerning  the  pass  rate  of  students  and 
graduates  of  foreign  graduate  medical 
schools  on  ECFMG  examinations  with 
new  requirements.  The  new 
requirements  are  mandated  by  the 
changes  to  section  481(a)(2)  of  the  HEA. 
Under  those  statutory  changes,  for  the 
year  preceding  the  year  in  which  any  of 
a  foreign  graduate  medical  school's 
students  seeks  a  loan  under  the  FFEL 
programs,  generally  at  least  60  percent 
of  the  school's  enrolled  students  and  60 
percent  of  its  graduates  must  have  been 
neither  citizens  nor  nationals  of  the 
United  States  nor  eligible  noncitizens 
for  purposes  of  the  title  IV,  HEA 
programs.  Further,  for  the  year 
preceding  the  year  in  which  any  of  the 
school's  students  seeks  a  loan  under  the 
FFEL  programs,  generally  at  least  60 
percent  of  the  school's  students  or 
graduates  taking  ECFMG  examinations 
must  have  received  a  passing  score  on 
those  examinations. 

The  Secretary,  in  implementing  these 
requirements,  proposes  several 
clarifications  to  ensure  the  statistical 
accuracy  and  uniformity  of  a  foreign 
graduate  medical  school's  calculations. 
For  purposes  of  the  calculation 
concerning  the  citizenship  of  the 
school's  students  and  graduates,  the 
school  would  count  only  those  enrolled 
students  who  are  full-time  regular 
students.  The  Secretary  believes  that  it 
is  necessary  to  restrict  this  calculation 
to  full-time  regular  students  to  prevent 
institutions  from  erut>lling  a  significant 
number  of  part-time  students  who  are 
not  seeking  a  degree  or  certificate  in 
order  to  obtain  the  required  percentage. 
The  school  would  count  as  graduates 


only  those  from  its  most  recent 
graduating  class  during  the  academic 
year  preceding  the  year  for  which  the 
calculation  is  performed. 

For  purposes  of  the  calculation 
concerning  the  pass  rate  of  the  school's 
students  and  graduates,  the  school 
would  count  all  eru^lled  students, 
regardless  of  their  enrollment  status  or 
their  regular  student  status.  The 
Secretary  believes  that  it  is  appropriate 
to  count  all  enrolled  students  or 
graduates  in  the  pass  rate  calculations  in 
order  to  obtain  a  larger  sample,  thereby 
ensuring  statistical  accuracy  and 
validity.  A  second  reason  to  include  all 
enrolled  students  in  the  pass  rate 
calculation  is  that  the  statute  requi^^es 
the  Secretary  to  consider  the  pass  rate 
on  the  examinations  administered  by 
the  ECFMG  as  a  measure  of 
comparability  to  medical  schools 
located  in  the  United  States. 
Performance  on  the  examinations 
administered  by  the  ECFMG  reflects 
both  the  quality  of  the  education  at  the 
foreign  medical  school  and  the 
knowledge  of  the  individual  student 
who  takes  the  examination.  Thus,  it  is 
appropriate  to  include  the  scores  of  all 
students  in  this  calculation  to  fully 
reflect  the  comparability  of  the 
institution  and  its  students  and 
graduates  to  medical  schools  located  in 
the  United  States.  The  Secretary  also 
notes  that  the  statute  did  not  expressly 
exclude  any  students  from  calculation 
of  the  pass  rate.  The  school  would  count 
as  graduates  those  persons  who 
graduated  from  the  school  during  the 
three  years  preceding  the  year  for  which 
the  calculation  is  performed. 

The  ECFMG  examinations  are 
administered  separately  in  two  steps: 
Step  1  includes  basic  medical  sciences 
and  Step  2  includes  the  clinical 
sciences.  A  person  may  take  each  step 
in  different  years.  In  addition,  the 
ECFMG  administers  an  English  test  for 

f>urposes  of  satisfying  the  requirement 
or  demonstrating  English  language 
competency  to  obtain  ECFMG 
certification.  Therefore,  the  Secretary 
would  require  the  school's  calculation 
for  any  year  to  include  any  student  or 
graduate  who  took  any  step  of  the 
ECFMG  examinations,  including  the 
English  test. 

Section  481(a)(2)  of  the  HEA  exempts 
from  both  of  the  above  calculations  a 
foreign  graduate  medical  school  whose 
clinical  program  has  been  approved  by 
a  State  as  of  January  1,  1992.  The 
Secretary  would  include  this 
exemption,  but  would  further  require 
the  schoors  clinical  program  to 
maintain  current  State  approval.  The 
Secretary  believes  that  this  additional 
requirement  is  necessary  to  establish 


i 


:7i6 


Federal  Register  /  Vol.  59.  No.  11  /  Tuesday,  January  18.  1994  /  Proposed  Rules 


hat  a  school  that  does  not  meet  The 
pplicable  mininiuin  percentages  at 
east  has  a  clinical  program  comparable 
Q  one  provided  by  an  eligible 
nstitution  of  higher  education  in  the 
Jnitad  States. 

This  section  also  would  require  a 
sreign  graduate  medical  school  to  be 
ccredited  by  an  accrediting  body 
^ally  authorized  to  evaluate  the 
uality  of  graduate  medical  school 
ducational  programs  and  facilities  in 
he  schooi's  country.  The  accreditation 
tandards  used  by  that  accrediting  body 
/ould  have  to  be  evaluated  by  an 
dvisory  panel  of  medical  experts 
ppointed  by  the  Secretary  and  that 
anei  would  have  to  determine  if  those 
tandards  are  comparable  to  those  used 
ir  accrediting  medical  schools  in  the 
Inited  States.  A  public  or  nonprofit 
chool  that  is  not  accredited  wou'kl  have 
3  be  accredited  by  a  nationally 
jcognized  accrediting  agency 
esignated  by  the  Secretary.  (Currently. 
M  Secretary  recognizes  the  Liaison 
iommittee  on  Medical  Education  for  the 
ccreditation  of  programs  leading  to  the 
l.D.  degree.)  These  accreditation       "^Y 
squirements  are  mandated  by  the 
hanges  to  section  481{aH2)  of  the  HEA. 

Proposed  §  600.56  (current  §§601.6 
nd  601 .  71    Duration  of  eligibility 
etermination.  The  Secretary  proposes 
)  provide  for  the  expiration  of  a  foreign 
istitution's  eligibility  after  four  years, 
nless  the  Secretary  specifies  a  shorter 
eriod  of  eligibility.  Currently,  a  foreign 
istitution's  ehgibility  generally  expires 
fter  two  years.  The  Secretary  proposes 
lis  change  to  allow  for  treatment  of 
jreign  institutions  consistent  with  that 
3r  institutions  in  the  United  States. 

The  Secretary  proposes  to  provide  for 
le  continued  eligibility  of  a  foreign 
raduate  medical  school  to  be 
ontingent  upon  the  school's  annual 
ubmissioQ  of  the  information  in 
600.55  concerning  the  school's 
nrollment  and  pass  rate  on  ECFMG 
xaminatioos.  Currently,  a  foreign 
raduate  medical  school's  eligibility  is 
ot  terminated  solely  because  of  a 
lilure  to  maintain  the  specified  pass 
ite.  The  Secretary  proposes  to  make 
lis  change  to  conform  to  changes  made 
y  the  Higher  Education  Amer^ments 
f  1992. 

The  Secretary  also  proposes  to 
rovide  for  the  continued  eligibility  of 
n  otherwise  eligible  student  for  loans 
nder  the  FFEL  programs  for  up  to  an 
c:ademic  year  after  the  academic  year  in 
rhich  a  foreign  institution  loses 
[igibility.  if  the  student  received  an 
PEL  program  loan  far  attendance  at  the 
istitution  while  the  institutioD  was 
ligible.  Thischasga  tvouid  merely 


reflect  statutor>'  changes  made  by  the 
Higher  Education  Amendments  of  1992. 

Current  $601.7    Exception  for 
students  who  received  a  CSLP  loan  to 
attend  a  foreign  medical  school  prior  to 
the  publication  date  of  this  subpart.  The 
Secretary  proposes  to  remove  this 
section,  which  governed  the  eligibility 
of  certain  students  for  loans  undm*  the 
FFEL  programs  before  the  publication 
date  of  the  current  regulations  (February 
25,  1983).  This  section  is  no  longer 
needed. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  %vould  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  these 
regulations  are  small  foreign 
institutions.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  institutions  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  reguladona  would 
impose  minimal  burdens  necessary  to 
implemwit  statutory  requirements. 

Paperwork  Reduction  Act  of  1980 

Section  §  600.53  contains  information 
collection  requirements.  As  required  by 
the  Paperworic  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C  3504(h)) 

These  regulations  affect  businesses  or 
other  for-proOt  entities  and  nonprofit 
institutions  that  participate  in  the  FFEL 
programs.  The  Secretary  needs  to  collect 
this  information  to  enable  the  Secretary 
to  enforce  the  statutory  provisions  for 
determining  the  eligibility  of  foreign 
institutions  to  apply  to  participate  in  the 
FFEL  programs. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  three  hours  per 
response  for  1.100  institutions, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  informatioo. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OfTice  of 
Information  and  Regulatory  Affairs, 
OMR.  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 


Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Washington.  DC., 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

,    The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  Ijy  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  600 

Administrative  practice  end 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education.  Grant 
programs— education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Nurat>er  does  not  apply.) 

Dated.  January  S.  1994. 
Richard  W.  Riley, 
Secretory  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
amending  part  600  and  by  remo\'ing 
part  601  as  follows: 

PART  600— INSTITUTIONAL 
EUGIBHJTY  UNDER  THE  HIGHER 
EDUCATION  ACT  OP  1965,  AS 
AMENDED 

1.  Tlie  authority  citation  for  part  600 
continues  to  read  as  follows: 

AutJiority:  20  (J.S.C  1082. 108S.  1086, 
1094,  and  1141,  unless  otherwise  noted. 

2.  A  new  subpart  E  is  added  to  part 
600  to  read  as  follows: 


Subpart  E — Eiigibility  of  Foreign 
Institutions  To  Apply  To  Participate  In 
the  Federal  FamHy  Education  Loan 
(FFEL)  Programs 

600.51  Purpose  and  scope. 

600.52  Definitions. 

600. 53  Requesting  an  eligibility 
deternrinatkm. 

600lS4    Qiteria  for  detennining  whether  ■ 
foreign  institution  is  eligible  to  apply  to 
participate  in  the  FFEL  programs. 

600.55    Aoditiooal  criteria  lor  detenniaing 
whether  a  foreign  graduate  medical 
school  is  eligible  to  apply  to  paxticipata 
in  the  FFEL  programs. 
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600.56    Duration  of  eligibility 
detennination. 


Subpart  E— Eligibility  of  Foreign 
institutions  To  Apply  To  Participate  In 
the  Federal  Family  Education  Loan 
(FFEL)  Programs 

§  600.51    Purpose  and  scope. 

(a)  A  foreign  institution  is  eligible  to 
apply  to  participate  in  the  Federal 
Family  Education  Loan  (FFEL)  programs 
if  it  is  comparable  to  an  eligible 
institution  of  higher  education  located 
in  the  United  States  and  has  been 
approved  by  the  Secretary  in  accordance 
with  the  provisions  of  this  subpart. 

(b)  This  subpart  E  contains  tne 
procedures  and  criteria  under  which  a 
foreign  institution  may  be  deemed 
eligible  to  apply  to  participate  in  the 
FFEL  programs. 

(c)  This  subpart  E  does  not  include 
the  procedures  and  criteria  by  which  a 
foreign  institution  that  is  deemed 
eligible  to  apply  to  participate  in  the 
FFEL  programs  actually  applies  for  that 
participation.  Those  procedures  and 
criteria  are  contained  in  the  FFEL 
programs  regulations,  34  CFR  682.600. 

(Authority:  20  U.S.C.  1082,  1088) 

§600.52    Definitions. 

The  following  definitions  apply  to 
this  subpart  E: 

Foreign  graduate  medical  school:  A 
foreign  institution  that  qualifies  to  be 
listed  in,  and  is  listed  as  a  medical 
school  in,  the  most  current  edition  of 
the  World  Directory  of  Medical  Schools 
published  by  the  World  Health 
Organization  (WHO). 

Foreign  institution:  An  institution  that 
is  not  located  in  a  State. 

Passing  score:  The  minimum  passing 
score  as  defined  by  the  Educational 
Commission  for  Foreign  Medical 
Graduates  (ECFMG). 

Secondary  school:  A  school  that 
provides  secondary  education  as 
determined  under  the  laws  of  the 
country  in  which  the  school  is  located. 

(Authority:  20  U.S.C.  1082.  1088) 

§  600.53    Requesting  an  eligibility 
determination. 

(a)  To  be  designated  as  eligible  to 
apply  to  participate  in  the  FFEL 
Program  or  to  continue  to  be  eligible 
beyond  the  scheduled  expiration  of  the 
institution's  current  period  of  eligibility, 
a  foreign  institution  must — 

(1)  Apply  on  the  form  prescribed  by 
the  Secretary;  and 

(2)  Provide  all  the  information  and 
documentation  requested  by  the 
Secretary  to  make  a  determination  of 
that  eligibility. 


(b)  The  failure  of  a  foreign  institution 
to  provide,  release,  or  authorize  release 
to  the  Secretary  of  information  that  is 
required  in  this  subpart  E  shall  render 
the  institution  ineligible  to  apply  to 
participate  in  the  FFEL  programs. 

(Authority:  20  U.S.C.  1082,  1088) 

§  600.54    Criteria  for  determining  whether  a 
foreign  institution  Is  eligible  to  apply  to 
participate  in  the  FFEL  programs. 

The  Secretary  considers  a  foreign 
institution  to  be  comparable  to  an 
eligible  institution  of  higher  education 
in  the  United  States  and  eligible  to 
apply  to  participate  in  the  FFEL 
programs  if  the  foreign  institution — 

(a)  Admits  as  regular  students  only 
persons  who^ 

(1)  Have  a  secondary  school 
completion  credential;  or 

(2)  Have  the  recognized  equivalent  of 
a  secondary  school  completion 
credential; 

(b)  Is  legally  authorized  by  an 
appropriate  authority  to  provide  an 
eligible  educational  program  beyond  the 
secondary  school  level  in  the  country  in 
which  the  institution  is  located;  and 

(c)  Provides  an  eligible  education 
program — 

(1)  For  which  the  institution  is  legally 
authorized  to  award  a  degree  that  is 
equivalent  to  an  associate, 
baccalaureate,  graduate,  or  professional 
degree  awarded  in  the  United  States; 

(2)  That  is  at  least  a  two-academic- 
year  program  acceptable  for  fall  credit 
toward  the  equivalent  of  a  baccalaureate 
degree  awarded  in  the  United  States;  or 

(3)  That  is  equivalent  to  at  least  a  one- 
academic-year  training  program  in  the 
United  States  that  leads  to  a  certificate, 
degree,  or  other  recognized  educational 
credential  and  prepares  students  for 
gainful  employment  in  a  recognized 
occupation. 

(Authority:  20  U.S.C.  1082, 1088) 

§  600.55    Additional  criteria  for  determining 
whether  a  foreign  graduate  medical  school 
is  eligible  to  apply  to  participate  In  the  FFEL 
programs. 

(a)  The  Secretary  considers  a  foreign 
graduate  medical  school  to  be  eligible  to 
apply  to  participate  in  the  FFEL 
programs  if,  in  addition  to  satisfying  the 
criteria  in  §600.54,  the  school  satisfies 
all  of  the  following  criteria: 

(1)  The  school  provides,  and  in  the 
normal  course  requires  its  students  to 
complete,  a  program  of  clinical  and 
classroom  medical  instruction  of  not 
less  that  32  months  in  length,  that  is 
supervised  closely  by  members  of  the 
school's  faculty  and  that  is  provided 
either — 

(i)  Outside  the  United  States,  in 
facilities  adequately  equipped  and 


staffed  to  afford  students  comprehensive 
clinical  and  classroom  medical 
instruction;  or 

(ii)  In  the  United  States,  through  a 
training  program  for  foreign  medical 
students  that  has  been  approved  by  all 
medical  licensing  boards  and  evaluating 
bodies  whose  views  are  considered 
relevant  by  the  Secretary. 

(2)  The  school  has  graduated  classes 
during  each  of  the  two  twelve-month 
periods  immediately  preceding  the  date 
the  Secretary  receives  the  school's 
reauest  for  tm  eligibility  determination. 

(3)  The  school  employs  for  the 
program  described  in  paragraph  (a)(1)  of 
this  section  only  faculty  members 
whose  academic  credentials  are  the 
equivalent  of  credentials  required  of 
faculty  members  teaching  the  same  or 
similar  courses  at  medical  schools  in  the 
United  States. 

(4)(i)  The  school  has  been  approved 
by  an  accrediting  body — 

(A)  That  is  legally  authorized  to 
evaluate  the  quality  of  graduate  medical 
school  educational  programs  and 
facilities  in  the  country  where  the 
school  is  located;  and 

(B)  Whose  standards  of  accreditation 
of  graduate  medical  schools — 

(J)  Have  been  evaluated  by  the 
advisory  panel  of  medical  experts 
established  by  the  Secretary;  and 

(2)  Have  been  determined  to  be 
comparable  to  standards  of  accreditation 
applied  to  medical  schools  in  the 
United  States;  or 

(ii)  The  school  is  a  public  or  private 
nonprofit  educational  institution  that 
satisfies  the  requirements  in 
§600.4(a)(5)(i). 

(5)(i)(A)  During  the  academic  year 
preceding  the  year  for  which  any  of  the 
school's  students  seeks  an  FFEL 
program  loan,  at  least  60  percent  of 
those  enrolled  as  full-time  regular 
students  in  the  school  and  at  least  60 
percent  of  the  school's  most  recent 
graduating  class  were  persons  who  did 
not  meet  the  citizenship  and  residency 
criteria  contained  in  34  CFR 
668.7(a)(4)(i)  through  (iii);  and 

(B)  At  least  60  percent  of  the  school's 
students  and  graduates  who  took  any 
step  of  the  examinations  administered 
by  the  Educational  Commission  for 
Foreign  Medical  Graduates  (ECFMG) 
(including  the  ECFMG  English  test)  in 
the  year  preceding  the  year  for  which 
any  of  the  school's  students  seeks  an 
FFEL  program  loan  received  passing 
scores  on  the  exams;  or 

(ii)  The  school's  clinical  training 
program  was  approved  by  a  State  as  of 
January  1,  1992,  and  is  currently 
approved  by  that  State. 

(b)  In  performing  the  calculation 
required  in  paragraph  (a)(5)(i)(B)  of  this 
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section,  a  foreign  graduate  medical 
school  shall  count  as  a  graduate  each 
person  who  graduated  from  the  school 
during  the  three  years  preceding  the 
year  for  which  the  calculation  is 
performed. 

(Authority:  20  U.S.C  1062. 1086) 

S600.M    Duration  of  eligibility 
determinatioa. 

(a)  The  eligibility  of  a  foreign 
institution  under  subpart  E  expires  four 
years  after  the  dote  of  the  Secretary's 
determination  that  the  institution  is 
eligible  to  apply  for  participation, 
except  that  the  Secr^ary  may  specify  a 
shorter  period  of  eligibility.  In  the  caee 
of  a  foreign  gredoate  medkal  achool, 
continued  eligibility  is  dependent  upoo 


annual  submission  of  the  data  and 
information  required  under 
§600.S5(a)(5)(i).  subject  to  the  tenns 
described  in  §  600.53(b). 

(b)  A  foreign  Institution  that  has  been 
determined  eligible  loses  its  eligibility 
on  the  date  that  the  institution  no  longer 
meets  any  one  of  the  criteria  In  this 
subpart  E. 

(c)  Notwithstanding  the  provisions  <^ 
34  CFR  66«.25{cK2).  if  a  foreign 
institution  loses  its  eligibility  under 
subpart  E  of  this  pert.  «n  otherwise 
eligible  student,  continuously  onrolled 
at  the  institution  before  the  toss  of 
eligibility,  may  receive  an  FFEL 
program  loan  for  attendance  at  that 
institution  for  the  academic  year 
succeeding  the  academic  year  in  whidi 


that  institution  lost  its  eligibility,  if  the 
student  actually  received  an  FFEL 
program  loan  for  attendance  at  the 
institution  for  a  period  during  which  the 
institution  was  eligible  under  this 
subpart  E. 

(Authority:  20  U.SXL  1082. 10«8, 1099c) 

PART  601— EUGIBIUTY  OF  FOREIGN 
MEDICAL  SCHOOLS  UNDER  THE 
GUARANTEED  STUDENT  LOAN 
PROGRAM  (GSLP)  [REMOVED  and 
RESERVED] 

3.  Part  601  of  title  34  of  the  Code  of 
Federal  Regulations  is  removed  and 
reserved. 

IFR  Doc  M-ia  1«  Flkd  1-14-94;  8  4S  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

CNO  Executive  Panet;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Intelligence 
Update  will  meet  January  18, 1994,  9 
a.m.  to  3  p.m.  at  the  Center  for  Naval 
Analyses.  This  session  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
provide  an  update  of  significant  foreign 


intelligence  developments  which  will 
affect  future  Navy  planning.  The  agenda 
will  consist  of  a  series  of  sensitive  all 
source  briefings  by  the  Office  of  Naval 
Intelligence  with  questions  and 
discussion  of  subject  matter  following 
each  briefing.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 


to  the  public  because  tliey  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  room  601, 
Alexandria,  VA  22302-0268.  Phone 
(703) 756-1205. 

Dated;  December  16. 1993. 
Michael  P.  Rummel, 

LCDR.  JAGC,  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-1290  Filed  1-14-94;  8:56  ami 
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Presidential  Documents 


Proclamation  6645  of  January  14,  1994 

Martin  Luther  King,  Jr.,  Federal  Holiday,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation  , 

On  January  15,  1929,  Martin  Luther  King,  Jr.,  was  bom,  destined  to  In  ike 
our  world  a  greater  and  more  noble  one.  Growing  up  in  a  landscape  disfiga  ed 
with  "Colored  Only"  and  "White  Only"  signs  and  a  society  rife  with  omer 
demeaning  racial  barriers  and  distinctions,  Martin  Luther  King,  Jr.,  sadly 
learned  that  the  Constitution's  guarantee  of  equality  was  denied  to  most 
black  Americans.  He  dedicated  his  life  to  ending  the  injustice  of  racism, 
gracing  the  world  with  his  vision  of  a  land  guided  by  love  instead  of 
hatred  and  by  acceptance  instead  of  intolerance. 

Three  decades  ago.  Dr.  King  described  his  goals  most  eloquently  in  his 
famous  "I  Have  a  Dream"  speech  at  the  historic  Civil  Rights  March  on 
Washington.  The  impassioned  plea  that  rose  from  the  steps  of  the  Lincoln 
Memorial  that  summer  day  stirred  the  entire  Nation,  awakening  people 
everywhere  to  turn  from  the  scourge  of  racism  to  embrace  the  promise 
of  opportunity  and  democracy  for  all.  He  prophetically  described  a  future 
in  which  our  children  are  judged  "not  by  the  color  of  their  skin,  but 
by  the  content  of  their  character."  His  unparalleled  commitment  to  justice 
and  nonviolence  challenged  us  to  look  deeply  within  ourselves  to  find 
the  roots  of  racism. 

Throughout  his  all  too  brief  life,  Martin  Luther  King,  Jr.,  often  confronted 
powerful  and  even  violent  opposition,  sacrificing  his  liberty,  his  personal 
safety,  and,  ultimately,  his  life  for  the  cause  of  freedom.  Though  an  assassin's 
bullet  silenced  him  forever  at  the  young  age  of  39,  Dr.  King's  words  and 
deeds  continue  to  live  on  within  each  of  us.  We,  the  inheritors  of  the 
fundamental  rights  iie  helped  to  secure,  are  forever  grateful  for  his  legacy. 

Today,  we  live  in  a  nation  that  is  stronger  because  of  Dr.  King's  work. 
Unfortunately,  there  is  still  much  division  in  this  great  land.  Even  though 
the  signs  that  once  segregated  our  communities  have  been  removed,  we 
are  still  far  from  achieving  the  world  for  which  Dr.  King  struggled,  toiled, 
and  bled.  He  did  not  live  and  die  to  create  a  world  in  which  people 
kill  each  other  with  reckless  abandon.  He  did  not  live  and  die  to  see 
families  destroyed,  to  see  communities  abandoned,  and  to  see  hope  disappear. 
If  we  are  to  be  faithful  to  Dr.  King's  vision,  we  must  each  seize  responsibility 
for  realizing  the  goals  he  worked  so  tirelessly  to  fulfill.  Dr.  King's  valiant 
struggle  for  true  equality  will  be  won,  not  by  the  fleeting  passion  of  eloquent 
words,  but  by  the  quiet  persistence  of  individual  acts  of  decency,  justice, 
and  human  kindness.  We  must  carry  the  power  of  his  wisdom  with  us, 
not  only  by  celebrating  his  birthday,  but  also  by  inscribing  its  meaning 
upon  our  hearts,  teaching  our  children  the  value  and  significance  of  every 
human  being. 
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NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday.  January  17, 
1994,  as  the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  call  upon  the  people 
of  the  United  States  to  observe  the  occasion  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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34.00 
21.00 
8.00 
22.00 
12.00 


22  Parts: 

1-299  (869-019-00075-5) 30.00 

300-End  (869-019-00076-3) 22.00 


23  (869-019-O0077-1) 


21.00 


24  Psrts: 

0-199  (869-019-00078-0) 38.00 

200-499 (869-019-00079-8) 36.00 

500HJ99 (869-019-O0080-1) 17.00 

700-1699 (869-019-00081-0) 39.00 

1700-£nd (869-019-00082-8)  „....  15.00 

25  (869-019-00083-6) 31.00 

26  Parts: 

§§  1.0-1-1.60 (869-01  W)008M) 21.00 

§§1.61-1.169 (869-019-00085-2) 37.00 

§§1.170-1.300 (869-019-00086-1) 23.00 

§§1.301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1  AW (869-019-00088-7) 31.00 

§§1.441-1.500  (869-019-00089-5)  23.00 

§§  1.501-1.640 (869-019-00090-9) 20.00 

§§1.641-1.850 (869-019-00091-7) 24.00 

§§1.851-1.907  (869-019-00092-5) 27.00 

§§  1.908-1.1000  (869-019-00093-3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-€nd  (869-0 19-00095-0) 31.00 


2-29  (869-0 19-00096-8) 

30-39 (869-019-00097-6) 

40-49  (869-0l9-0009ft-4) 

50-299 (869-019-00099-2) 

30(M99 (869^17-00100-0) 

500-599 (869-019-00101-8) 


23.00 
18.00 
13.00 
13.00 
23.00 
6.00 


Jan.  1 
Jan.  1 
Jan.  I 
Jan.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Apr.  1 
June  1 
June  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr,  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
4Apr,  1 


1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1990 
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stock  Nuinbar 
(869-019-00102-6) 


Prtc# 
8.00 


600-End  „ 

27  Parts: 

1-199  „ (869-019-00103-fl 37.00 

200-£nd  (869-019-00104-2) 11.00 

28  P«ft«: 

1-42  (869-019-00105-1) 27«) 

43-€ftd  (869-019-00106-9)  21.00 

29  Parts: 

0-99 

100-499 

500-899 

900-1899  

190(>-1910(§§  1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd 


TMto 


Stock 


Prtc*       R«vl«ion  Data 


(869-O19-00107-7) 21O0 

(869-019-O0108-5) .._..  9.50 

(869-OI9-00109-3) 36.00 

(869-0 19-00 11 0-7) 17.00 


Ap(.  1.  1993 

Apr.  1,  1993 
•Apr.  1.  1991 

July  I.  1993 
July  1,  1993 

July  1.  1993 
July  1,  1993 
July  1.  1993 
Juty  1.  1993 


(869^)lW)0111-5) 31D0       July  1.  1993 


27.00 
20.00 
27.00 

18O0 
29.00 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-017-00112-1) 14.00 

(869-017-00113-9) 30.00 

30  Parts: 

1-199  (869-019-00116^)  . 

200-699 (869-019-00117-^) . 

700-€nd  (869-019^)0118-2) . 

31  Parts: 

0-199  (869-019-00119-1) .. 

20(Hnd  (869-019-00120^)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19O0 

1-39,  Vol.  Ill „ 18  00 

1-190  (869-019-00121-2) 3000 

191-399 „ (869-019-00122-1) 36JO0 

400-629 (869-019-00123-9) 26.00 

63(y-699 (869-019-00124-7) 14.00 

700-799 „ (869-019-00125-5) 21.00 

800-€nd  (869-019-00126-3) 22.00 

33  Parts: 

1-124 (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-€nd  (869-019-00129-8)  .. 


20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

16.0D 
35.00 

20.00 


34  Parts: 

1-299  (869K)19-0013O-l) 

300-399 ; (869-019-00131-0) 

400-£nd  (869-019-00132-8) 

35  (869-019-00133-6) 

36  Parts: 

1-199  (869-019-00134-4) 

200-€nd  (869-019-00135-2)  , 

37  (869-019-00136-1)  , 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

18-End  (869-019-00138-7) 30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-51  (869-017-00138-4) 31.00 

52  ^ (869-0 17-00 139-2) 33.00 

53-59  (869-019-00142-5) 11.00 

61-80  (869-01 7-O014M) 16.00 

17O0 
33.00 
34.00 
21.00 
17.00 
36.00 
18.00 
26.00 
26.00 
23.00 
25.00 


81-85 _.  (869-017-00142-2) 

86-99  ..„ (869-017-00143-1) 

100-149 (869-017-00144-9) 

150-189 (869-017-00145-7) 

190-259  ...„ (869-019-00149-2) 

260-299 (869-017-00147-3) 

•300-399  (869-019-O0151-4) 

400^4 (869-017-00149-0) 

425-699 (869-017-00150-3) , 

700-789 (869-017-00151-1)  , 

790-€f>d  (869-017-00152-0) 


July  1.  1993 
July  1,  1993 
July  1.  1992 
July  1.  1992 

July  1.  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 
July  1.  1993 

iJuly  1,  1984 

iJuly  1,  1984 

ajuty  1,  1984 

July  1.  1993 

July  1,  1993 

July  1,  1993 

•July  1,  1991 

July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1.  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1.  1993 

July  1,  1993 

July  1.  1992 
July  1,  1992 
July  1,  1993 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1993 
July  1,  1992 
July  1,  1993 
July  1,  1992 
July  1.  1992 
July  1.  1992 
July  1, 1992 


41Chapt»rs: 

1. 1-1  to  1-10 „ 13J)0 

1, 1-1 1  to  Appendix,  2  (2  Resewed) 13.00 

*-» ™ -> 14.00 

6  ~1!!!!.!Z!!"!!!;Z™;!!!!!"I!I~ZIZ"""Z  4.50 

9 " - 13.00 

10-17  9^ 

18.  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  : 13.00 

1-100  (869-019-00156-5) 10.00 

101  ^ (869-019-00157-3) 30.00 

102-200 „ (869-019-00158-1) 1 1.00 

201-End  ^^..  (869-019-00159-0) 12.00 

42  Parts: 

1-399  —  (869-017-00157-1)  .. 

400-429  .„......; (869-017-00158-9)  .. 

430-End  „....  (869-017-00159-7) .. 


43  Parts: 

•1-999 (869-019-00163-8) 

1000-3999 (869-017-00161-9) 

4000-End  . — (869-017-00162-7) 

44 „ (869-01 7-O0163-5) 

45  Parts: 

1-199  (869-017-00164-3) 

200h»99 (869-017-00165-1) 

500-1199 (869-019-00169-7) 

1200-€nd (869-017-00167-8) 

46  Parts: 

1-40  „..  (869-017-00168-6) 

41-69 (869^17-00169-4) 

70-89 _ (869-019-00173-5) 

90-139 „ (869-017-00171-6) 

140-15£ (869-017-00172-4) 

156-165 > (869-017-00173-2) 

166-199 (869-017-00174-1)  , 

200-499 _..  (869-017-00175-^) 

500-£nd  (869-017-00176-7) 

47  Parts: 

0-19 (869-017-00177-5)  , 

20-39  (869-017-00178-3)  . 

40-69  (869-019-00182-4)  . 

70-79  (869-017-00 180-5)  . 

80-€nd  (869-017-00181-3)  . 


23.00 
23.00 
31.00 

23.00 
30.00 
13.00 


20.00 
14.00 
30.00 
20.00 

17.00 
16.00 
8.50 
14.00 
12.00 
14.00 
17.00 
22.00 
14.00 

22.00 
22.00 
14.00 
21.00 
24.00 

48  Ctiapters: 

1  (Ports  1-51)  (869-017-00182-1) 34.00 

1  (Ports  52-99)  (869-017-00183-0) 22.00 

2  (Ports  201-251) (869-017-00184-8) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 (869-017-00186-4) 22.00 

7-14  (869-017-00187-2) 30.00 

15-28  ..(869-017-00188-1) 26.00 

29-End  (869-017-O0189-9) 16.00 

49  Parts: 

•1-99 (869-019-00193-0) 23.00 

100-177 (869-017-00191-1) 27.00 

178-199 (869-017-00192-9) 19.00 

200-399 (869-017-00193-7) 27.00 

400-999 (869-0 17-00 194-5) 31.00 

1000-1199  (869-017-00195-3) 19.00 

•1200-£nd  (869-019^)0199-9) 22.00 

50  Parts: 

1-199  , (869-01 7-O0197-0) 

200-599 (669-017-00196-8) 

600-End  (869-017-00199-6) 

CFS  Index  and  Findngs 
Aids (869-019-00053-4) 

Complete  1994  CFR  set 


23.00 
20.00 
20.00 

36iX) 
829.00 


iJuly  1,  1984 
JJuly  1,  1984 
JJuly  1,  1984 
iJuiy  1.  1984 
JJuty  1,  1984 
sjuty  1,  1984 
iJuty  1.  1984 
J  July  1.  1984 
iJuty  1.  1984 
sjuly  1.  1984 
JJuly  1,  1984 
July  1.  1993 
July  1,  1993 
*July  1,  1991 
July  1.  1993 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct  1,  1993 
Oct.  1,  1992 
Oct.  1.  1992 


26.00   Oct.  1,  1992 


Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1,  1992 
Oct.  1,  1992 
'Oct.  1,  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1993 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1.  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1993 
Oct.  1,  1992 
(5ct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1993 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 


Jon.  1.  1993 
1994 


VI 
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TM*  Stock  Number  Pr<c«       Revision  Oat* 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing)  188.00  1991 

Complete  set  (one-finne  rTKjfl»)g)  188.00  1992 

Complete  set  (one-time  mdrmg) „ 223J)0  1993 

Sobscfiption  (moSed  OS  issued)  - 244.00  •  1994 

Individual  copies 100  1994 


<  Becouse  Tltl«  3  H  an  annual  connpilatlon,  tNs  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

iThe  July  1,  19M  edition  ol  32  CfR  Parts  1-189  contains  o  note  only  kx 
Parts  M9  inclusive.  For  the  ful  text  o<  the  Delense  Acquisition  Regulcitions 
In  Parts  1-39.  consult  the  three  CFR  volumes  Issued  as  ol  July  1.  1984.  containing 
those  pats. 

)The  July  1.  1985  edWon  o(  41  CFR  Chapters  I-10O  conlolns  a  note  only 
(o»  Chapters  1  to  49  IrKlusive.  For  the  lu«  text  ot  procurement  regiiotlons 
h  Chopters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  o»  July  1, 
1984  contolning  those  chapters. 

*No  omendrrwits  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1993.  The  CFR  volume  issued  Apr!  1,  199a  should  be 
retained 

»No  amendments  to  this  volume  »vere  promulgated  during  the  period  Apr. 
I.  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  1,  1991,  should  be 
retained. 

♦  No  arrwKfcnents  to  this  volwne  were  promulgoted  during  the  period  >jly 
1, 1991  to  June  30, 1993.  The  CFR  volume  issued  July  1,  1991,  shotW  be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1.  1991  to  September  30.  1992.  The  CFR  volume  Issued  October  1,  1991.  should 
be  retained. 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Yhid,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*  6216 


Charge  your  order. 
It't  Easyl 


To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25  % .  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  \)T  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


1    1  1  1              III 

I                                                               thank  you  for 

1                        (Crcdir  card  expiration  date)                                              ,      , 

your  order! 

(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  I I   I I 


(Authorizing  Signature) 

Mail  To:    Nfew  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


d'"**) 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5i33  Charge  your  order. 

It's  easy!    ^ 
YES,  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  lnqulriet-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address^  attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
(Zl  GPO  Deposit  Account        I    I    I    I    I    I    I    I'M 
I    I  VISA  or  MasterCard  Account 


_L 


(City,  State,  ZIP  Code) 


L 


± 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Ordere,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(R«v  12/91) 


J- 


^^^^^^^^M 


Si*    •^•C■^■'  V 


v^^m^^^^^^^^^^^^ 


^i^ 


:  <     ■>  ^  i. 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  fs  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
1 I  YES,  please  send  me  the  following: 


Order  Processing  Code 
* 


Charge  your  order 
It's  Easy! 


?ffl 


VtSA 


To  fax  your  orders  (202)  512-2250 

_copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each, 
.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ 


postage  and  handling  and  are  subject  to  change 


.  Ii)temational  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment 

I     I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         I I l 

I     I  VISA  or  MasterCard  Account 


D 


(Street  address) 


(City,  Sute,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date)                Thank  you  for 

„_/.._f 

jrui 

11   t/rucr. 

(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  I — I    I — I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(.S'<M( 


199; 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 
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applicability  arxl  legal  effect,  most  of  whtch 
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DEPARTMEfiT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegatiorts  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development  and  the 
Administrator  of  the  Rural  Development 
Administration  to  administer  the  Rural 
Empowerment  Zone  and  Enterprise 
Community  Program  authorized  by 
Section  13301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-68,  26  U.S.C.  1391-1393.  This 
action  is  being  taken  to  select 
Empowerment  2^nes  and  Enterprise 
Communities  and  implement  a 
cooperative  program  of  assistance  to 
communities  and  businesses  within 
selected  areas.  The  intended  effect  is  to 
demonstrate  the  benefits  of  strategic 
planning  and  cooperative  partnei^ips 
in  promoting  local  self-sufficiency  and 
economic  erihancement. 
EFFECTIVE  DATE:  January  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  C.  Gillot,  Rural  Development 
Specialist,  Rural  Development 
Administration,  United  States 
Department  of  Agriculture,  room  5405 
South  Agriculture  Building.  14th  Street 
and  Independence  Avenue.  SW.,  AG 
Box  3202,  Washington,  DC  20250. 
telephone  202-690-2516. 
SUPPLEMENTARY  INFORMATION:  Section 
13301  of  the  Onmibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66,  26  U.S.C  1391-1393, 
established  the  Rural  Empowerment 
Zone  and  Enterprise  Community 
Program.  Under  this  program,  the 
Secretary  of  Agriculture  is  authorized  to 
designate  up  to  3  Empowerment  Zones 


and  up  to  30  Enterprise  Communities  in 
rural  areas.  This  document  authorizes 
the  Under  Secretary  for  Small 
Community  and  Rural  Development  and 
the  Administrator  of  the  Rural 
Development  Administration  to  carry 
out  that  program. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required,  and  this  rule  is 
efTective  January  18, 1994.  Further, 
since  this  rule  relates  to  internal  agency 
management,  it  is  exempt  from  the 
provisions  of  Executive  Order  Nos. 
12866  and  12778,  This  action  is  not  a 
rule  as  defined  by  Public  Law  96-354, 
the  Regulatory  Flexibility  Act,  and  thus 
is  exempt  from  the  provisions  of  that 
Act.  This  rule  also  is  exempt  from  the 
requirements  of  the  National 
Environmental  Policy  Act,  as  amended 
(42  U.S.C.  Chapter  35). 

List  of  SubiecU  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  part  2,  title  7.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  jsart  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretary  for  international  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.23  is  amended  by  adding 
paragraph  (b)(33)  to  read  as  follows: 

§  2.23    Under  Secretary  for  Small 
Community  and  Rural  Development. 

•         *         •         *         « 

(b)'  •  * 

(32)  Administer  the  Rural 
Empowerment  Zone  and  Enterprise 
Community  Program  established  by 
Section  13301  of  Public  Law  103-66  (26 
U.S.C  1391-1393). 


Subpart  ^-Delegations  of  Auttiority  by 
the  Under  Secretary  for  Small 
Community  and  Rural  Development 

3.  Section  2.71  is  amended  by  adding 
paragraph  (a)(34)  to  read  as  follows: 

$2.71    Administrator,  Rural  Development 
Adntinisti  atlon. 

(a)'   •   • 

(33)  Administer  the  Rural 
Empvowerment  Zone  and  Enterprise 
Community  Program  established  by 
Section  13301  of  Public  Law  103-66  (25 
use.  1391-1393). 

For  Subpart  C 

Dated:  January  7, 1994. 
Mikt  E^y. 
Secretary  of  Agricuhure. 

For  Subpart  L 

Dated:  January  7,  1994. 
Bob ).  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development 

IFR  Doc.  94-1123  Filed  1-1&-94;  8:45  ami 
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Food  and  Nutrition  Service 

7  CFR  Parts  272, 273, 276  and  277 

[AmdL  No  342] 

RIN0684-AB0a 

Food  Stamp  Program:  Recipient 
Claims  and  Automated  Data 
Processing  (ADP)  Funding 
Requirements 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  implements 
provisions  of  the  Mickey  Inland 
Memorial  Domestic  Hunger  Relief  Act. 
The  Act  amends  the  timeframe  for 
hou.sehold  election  of  a  repayment 
method  for  intentional  Program 
violation  (IPV)  claims,  changes  retention 
rates  on  food  stamp  recipient  claims  for 
State  agencies  and  reduces  the 
enhanced  funding  rate  for  the  costs  of 
planning,  designing,  developing  and 
installing  ADP  and  information  retrieval 
systems.  This  rule  also  implements  a 
provisi<m  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991,  relating  to 
household  election  of  repayment 
method  for  inadvertent  household  error 
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UHE)  claims.  This  rule  also  implements 
a  change  to  ADP  requirements  which 
limits  enhanced  funding  requests  for 
automated  systems  to  initial 
development  of  a  "complete"  system 
and  corrects  errors  made  in  previously 
published  regulations  relating  to 
recipient  claims  and  enhanced  ADP 
funding.  In  addition,  this  rule  clarifies 
exceptions  to  requirements  to  provide 
notice  of  adverse  action  when  an 
allotment  is  reduced  to  recoup  a 
recipient  claim  and  clarifies  the  Federal 
funding  rate  allowed  for  preparation  of 
a  Planning  Advance  Planning  Document 
(PAPD).  Finally,  this  rule  gives  State 
agencies,  at  their  request,  the  option  to 
make  payment  by  check  for  FNS-209 
amounts  due  FNS,  and  to  have 
payments  due  from  FNS  to  the  State 
made  by  check  in  place  of  amending  the 
States'  letter  of  credit. 

Section  13961  of  the  Omnibus  Budget 
reconciliation  Act  of  1993  (OBRA), 
(Public  Law  103-66).  Signed  August  10. 
1993,  reduces  the  federal 
reimbursement  rate  for  development  of 
automated  data  processing  and 
information  retrieval  systems 
development  to  the  standard  50  percent 
Federal  reimbursement  level  effective 
April  1. 1994.  During  the  last  week  of 
October  1993  and  the  first  week  of 
November  1993.  the  Depertment  issued 
a  memorandum  which  briefed  States  on 
the  details  of  this  change  in  the  law.  The 
memorandum  will  be  followed  by 
conforming  regulations  which  will  be 
effective  April  1.  1994. 
DATES:  7  CFR  273.18(d)(4)(ii)  is  effective 
retroactive  to  November  28,  1990.  7  CFR 
273.18(d)(4)(i)  is  effective  December  13, 
1991.  7  CFR  273.18(h)  and  (i)  are 
effective  October  1,  1990.  7  CFR 
277.4{b)(ll)  and  (b)(12).  277.18(b).  (c)(1) 
introductory  text.  (c)(l)(ii),  (d)(l)(ii),  (g) 
heading,  (g)(1).  (g)(2)  and  (g)(5) 
introductory  text,  (g)(2)(ii),  (g)(3),  (g)(6), 
(g)(7),  (g)(8)  introductory  text.  (g)(8)(iv), 
and  (p)(5),  and  part  277,  appendix  A, 
paragraph  8(1)  are  effective  October  1, 
1991.  All  remaining  amendments  are 
effective  February  18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Knaus,  Chief,  Quality  Control  Branch, 
Program  Accountability  Division,  Food 
and  Nutrition  Service  (FNS),  USDA. 
3101  Park  Center  Drive.  Alexandria, 
Virginia  22302,  (703)  756-2474. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12 866 /Secretary's 
Memomndum  1512-1 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 


Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015,  subpart  V 
(48  FR  29115).  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations  or 
policies  which  confiict  with  its 
provisions  or  which  would  otherwise 
imf>ede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19. 
1980).  George  Braley.  Acting 
Administrator  of  the  Food  and  Nutrition 
Ser\-ice.  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  will  affect  recipients 
who  must  elect  a  repayment  method  for 
IPV  claims.  State  and  local  agencies 
which  administer  the  Food  Stamp 
Program  will  be  affected  by  the  change 
in  retention  rates  on  food  stamp 
recipient  claims  and  the  reduction  in 
the  enhanced  funding  rate  for 
development  of  ADP  system. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping  burden 
associated  with  the  Notice  of  Adverse 
Action  and  the  demand  letter  for 
recipient  claims  is  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  OMB  number  0584-0064. 
The  reporting  and  recordkeeping 
burdens  associated  with  the  collection 
of  claims  assessed  against  food  stamp 
households  have  been  approved  by 
OMB  under  OMB  number  0584-0069. 
Information  collection  requirements 
relating  to  automated  data  processing 
and  information  retrieval  systems  have 
been  approved  by  OMB  Approval  No. 
0584-0083.  The  provisions  of  this  rule 


do  not  contain  any  additional  reporting 
and/or  recordkeeping  requirements 
subject  to  OMB  approval. 

Background 

On  September  10,  1991,  the 
Department  published  in  the  Federal 
Register  (56  FR  46127)  a  Notice  of 
Proposed  Rulemaking  (NPRM)  which 
proposed  changes  to  Food  Stamp 
Program  recipient  claims  and  ADP 
funding  requirements  as  required  by  the 
Mickey  Le  Lano  Memorial  Hunger  Relief 
Act,  Pub.  L.  101-624,  (hereinafter  "Pub. 
L.  101-624").  The  Department  received 
21  comment  letters  which  addressed 
provisions  of  the  proposed  rule.  FNS 
has  given  careful  consideration  to  all 
comments  received.  The  major  concerns 
of  the  commenters  are  discussed  below. 

Recipient  Claims 

Repayment  Decision  Timeframe 

The  proposed  rule  would  have 
shortened  the  time  for  participating 
households  to  choose  how  they  would 
repay  inadvertent  household  error  (IHE) 
and  intentional  Program  violation  (IPV) 
claims  in  order  to  forestall  involuntary 
reduction  of  their  allotments.  The 
timeframe  for  such  elections  would 
have  been  shortened  from  30  days  to  the 
day  of  receipt  of  the  demand  letter  for 
repayment  unless  the  adverse  action 
period  for  the  claim  had  not  elapsed  or 
the  household  had  timely  requested  a 
fair  hearing  and  continued  benefits. 
Public  Law  101-624  mandates  the 
shortened  timeframe  for  IPV  claims.  The 
proposed  rule  would  have  also  applied 
this  timeframe  to  IHE  claims.  The 
preamble  to  the  proposed  rule  should  be 
consulted  for  the  complete  discussion  of 
the  background  of  this  decision. 

We  received  13  comments  on  this  part 
of  the  proposed  rule,  10  from  State 
agencies,  one  from  the  welfare 
department  of  a  large  city,  and  two  from 
public  interest  groups.  Five  State 
agencies  supported  the  proposal;  most 
other  commenters  objected  to  it. 
primarily  because  it  applied  the 
shortened  timeframe  to  IHE  claims. 

One  commenter  stated  that  since  the 
statute  spoke  only  to  IPV  claims, 
applying  the  "same  day"  decision 
timeframe  to  IHE  claims  was  against  the 
law.  Several  commenters  objected  to  the 
proposal  on  the  grounds  that  the 
shortened  decision  timeframe  for  IHE 
claims  would  cause  hardship  on 
households,  especially  those  in  rural 
areas,  and  was  in  any  event  too  short  to 
allow  adequate  time  for  due  process. 
Two  commenters  objected  to  our 
statement  that  the  proposal  would 
enhance  conformity  with  Aid  to 
Families  with  Dependent  Children 
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(AFDC)  rules  on  claims  management. 
Several  commenters  stated  that  if  it 
were  established  for  either  THE  or  ffV 
claims,  the  "same  day"  standard  would 
impose  significant  operational  problems 
on  State  agencies,  and  that  a  l(Hlay 
minimum  should  be  adopted  for  both 
types  of  claims.  One  of  the  operational 
difficulties  cited  was  the  need  to  track 
responses  due  at  varying  intervals 
because  of  the  consideration  of  such 
circumstances  as  geography.  One 
commenter  believed  that  the  proposed 
rule  required  a  fair  hearing  on  IPV 
claims  in  addition  to  an  administrative 
disqualification  hearing  or  comparable 
action  establishing  such  claims. 

In  section  911  of  Public  Law  102-237. 
which  was  signed  December  13,  1991, 
Congress  resolved  this  issue  by 
providing  that  for  an  IHE  claim,  "the 
household  shall  be  given  notice 
permitting  it  to  elect  another  means  of 
repayment  (other  than  allotment 
reduction]  and  given  10  days  to  make 
such  an  election  before  the  State  agency 
commences  action  to  reduce  the 
household's  monthly  allotment."  The 
Department  understands  by  this 
language  that  no  action  to  reduce  the 
household's  monthly  allotment  may  be 
taken  by  the  State  agency  until  the 
eleventh  day  following  the  household's 
receipt  of  notice  of  the  IHE  claim. 

Typically  households  first  receive 
notice  about  IHE  claims  through  the 
mail  in  demand  letters.  Consequently, 
there  is  no  practical  way  to  determine 
exactly  when  households  receive  such 
notices  and,  in  turn,  the  eleventh  day 
afterwards.  There  is  also  the  problem  of 
allowing  for  return  mail  time.  This  rule 
provides  that  within  20  days  of  the  date 
of  the  der.iand  letter,  households  must 
notify  State  agencies  of  their  choice  of 
repayment  method  or  be  deemed  to 
have  elected  allotment  reduction.  This 
timeframe  should  allow  for  the  newly 
required  lO-day  decision  timeframe  and 
adequate  mail  time,  five  days  for 
delivery  to  households  and  five  days  for 
household  return  mail  to  State  agencies. 

As  discussed  below,  the  provision  is 
restated  lo  deal  with  IHE  and  IPV  claims 
separately  and  to  clarify  that  the 
timeframe  for  the  IHE  claim  repayment 
decision  relates  both  to  initial  demand 
letters  and  to  demand  letters  following 
fair  hearings  which  sustain  IHE  claims. 
Finally,  to  take  account  of  demand 
letters  which  may  be  handed  to  the 
household,  the  language  makes  clear 
that  the  20-day  period  begins  on  the 
date  the  demand  letter  is  mailed  or 
otherwise  delivered  to  the  household. 

Several  commenters  objected  to  the 
statement  in  the  preamble  to  the 
proposed  rule  to  the  effect  that  the  claim 
itself  was  the  adverse  action,  not  the 


collection  action.  (This  statement  was 
made  in  connection  with  exempting  the 
initiation  of  allotment  reductions  from 
the  adverse  notice  requirements  when 
households  have  been  provided  notice 
about  appeal  rights  on  the  underljing 
claim.  That  proposal  is  discussed  later 
in  this  preamble.)  The  Department 
would  like  to  clarify  this  matter.  Current 
rules  require  that  households  be 
provided  specific  information  about 
their  rights  to  appeal  recipient  claims. 
Once  this  information  is  provided,  if  a 
fair  hearing  is  requested  and  a 
determination  to  sustain  the  claim  is 
made,  the  household's  remaining 
decision  is  how  it  will  pay  the  claim. 
Making  that  decision  should  take 
relatively  little  time.  To  clarify  how  this 
pohcy  applies  to  IHE  claims,  the  final 
rule  provides  that  in  cases  of  IHE 
claims,  if  a  fair  hearing  sustains  the 
claim,  the  household  must  notify  the 
State  agency  of  its  election  of  repayment 
method  within  20  days  of  receipt  of  the 
notice  of  the  hearing  decision  or  be 
deemed  to  have  elected  allotment 
reduction. 

With  respect  to  IPV  claims,  the  final 
rule  provides  that  households  must 
elect  a  method  of  repayment  on  the  date 
of  receipt  of  the  demand  letter  required 
by  7  CFK  273.16(e)(9).  7  CFR 
273.16(0(3)  and  (g)(3)  of  current  rules 
(or  if  the  date  of  receipt  is  not  a  business 
day,  on  the  next  business  day)  or  be 
deemed  to  have  elected  allotment 
reduction.  The  final  rule  requires  that 
for  an  IPV  claim,  the  first  claim  demand 
letter  following  an  action  which 
establishes  the  claim,  inform  the 
household  about  this  timeframe  for 
election  of  a  method  of  repayment  and 
the  consequence  of  failing  to  meet  it. 
This  is  intended  to  clarify  that  the 
timeframe  for  electing  a  repayment 
option  begins  with  the  demand  for 
repayment. 

The  final  rule  also  provides  that  each 
State  agency  must,  for  IPV  claims, 
determine  a  deadline  for  the  return  of 
completed  election  forms  in  urder  to 
determine  if  the  election  is  timely.  The 
Department  does  not  expect  State 
agencies  to  set  such  deadlines  case  by 
case.  State  agencies  should  estabhsh 
uniform  timeframes  for  responses  to 
demands  for  repayment  of  IPV  claims,  if 
necessary  allowing  for  situations  such 
as  mail  time  to  and  from  remote  areas. 
Th:e  final  rule  states  that  the  deadline 
cannot  exceed  10  days  from  the  date 
that  the  demand  letter  is  mailed  or 
otherwise  delivered  to  liable 
households.  The  time  period  is  set  at  a 
maximum  of  10  days  because  the  law 
requires  a  "same  day"  decision  from 
households  and  a  relatively  short 


response  time  is  appropriate  to  that 
statutory  requirement. 

In  addition  to  these  changes,  to 
accommodate  the  different  requirements 
for  IHE  and  IPV  claims  relating  to 
repayment  decisions,  the  final  rule 
treats  IHE  and  IPV  claims  in  separate 
sections.  Furthermore,  since 
recoupment  is  a  method  of  collection 
which  is  used  only  for  participating 
households,  when  appropriate,  the  final 
rule  refers  to  "participating 
households."  In  7  CFR  273.18(d)(4), 
which  contains  the  policies  on 
repayment  decision  timeframes,  the 
heading  is  changed  to  "Further 
collection  actions"  since  that  more 
accurately  describes  the  material  in  the 
paragraph.  Also,  because  IHE  and  EPV 
claims  are  treated  in  separate 
subparagraphs.  tJie  first  sentence  of 
paragraph  (4)(i)  sf  the  proposed  rule  has 
been  deleted  to  eliminate  potential 
confusion.  This  deletion  also  eliminates 
the  redundant  phrase  "do  not  respond 
timely  or  fail  lo  respond." 

The  Department  was  concerned  that  a 
significant  number  of  commenters 
believed  that  in  reducing  the  time  for 
electing  repayment  for  IHE  claims  the 
proposed  rule  would  also  have  abridged 
the  right  to  appeal  the  claim. 
Consequently,  in  addition  to  treating 
IHE  and  IPV  claims  separately,  the  final 
rule  sets  forth  requirements  for  the 
content  of  the  initial  demand  letter  for 
IHE  claims  separately  from  the  content 
of  a  demand  letter  for  IHE  claims  which 
are  sustained  by  fair  hearings.  An  initial 
IHE  demand  letter  needs  to  inform  the 
hou.'^hold  that  it  has  an  option  of 
timely  electing  a  repayment  method  or 
requesting  a  fair  hearing.  A  demand 
letter  provided  after  a  hearing  decision 
which  sustains  the  c!aim  would  not 
offer  the  hearing  option.  Similarly,  the 
first  demand  letter  for  an  IPV  claim  can 
only  be  issued  following  an 
administrative  disqualification  hearing 
or  other  action  which  establishes  an  IPV 
claim.  The  rule  adds  a  phrase  to  clarify 
this  point. 

In  response  to  other  comments,  the 
final  rule  makes  .several  other  changes 
with  respect  to  the  required  content  of 
the  demand  letter  for  IHE  and  IPV 
claims.  One  commenter  recommended 
that  the  proposed  list  of  repavTnent 
methods  in  7  CFR  273.18(d)(3)(iii)  be 
expanded  to  include  repayment  i.n 
coupons.  However,  a  full  list  of 
repayment  methods  is  already  contained 
in  7  CFR  273.18(g).  Paragraph  (d)(3)(i)  of 
that  section  already  requires  that  the 
demand  letter  inform  the  household  of 
these  methods  of  repayment. 
Consequently,  in  addition  to  being 
incomplete,  the  proposed  list  in 


I 


2728       Federal  Register  /  Vol.  59.  No.  12  /  Wednesday,  January  19,  1994  /  Rules  and  Regulations 


paragraph  (d)(3)(iii)  is  redundant,  and 
so  the  final  rule  deletes  it. 

Another  commenter  pointed  out  that 
we  do  not  reauire  that  the  demand  letter 
inform  households  when  recoupment 
would  begin  and  the  amount  of  benefits 
the  household  would  then  receive.  The 
Department  believes  that  it  would  be 
useful  to  include  this  information  in  the 
demand  letter.  Current  rules  at  7  CFR 
273.18(g)(4)  require  that  prior  to 
reduction  State  agencies  inform 
households  about  the  effect  of 
recoupment  on  their  benefits. 
Consequently,  the  final  rule  provides 
that,  unless  the  State  agency  has 
otherwise  informed  the  household  what 
its  allotment  would  be  net  of  the 
reduction  for  repaying  the  claim,  it 
provide  that  information  in  the  demand 
letter. 

Current  rules  at  7  CFR  273.12(c)(2) 
provide  that  decreases  in  benefits  must 
be  made  effective  no  later  than  the 
month  following  the  lapse  of  the 
adverse  notice  period.  Consistent  with 
this  general  policy  and  the  required 
timeframe  for  election  of  a  repayment 
method,  the  final  rule  provides  that  the 
initial  demand  letter  for  IHE  claims 
must  inform  the  household  that  the 
reduction  will  begin  with  the  first 
allotment  issued  after  the  household 
either  timely  elects  allotment  reduction 
or,  if  it  fails  to  make  a  timely  election, 
with  the  first  allotment  issued  after  the 
expiration  of  the  time  for  its  election. 
Demand  letters  provided  subsequent  to 
a  fair  hearing  sustaining  an  IHE  claim 
must  inform  the  household  that  if  it  fails 
to  make  a  timely  election,  allotment 
reduction  will  begin  with  the  first 
allotment  issued  after  timely  notice  of 
such  election  is  due  to  the  State  agency. 

Another  commenter  on  this  paragraph 
recommended  that  we  be  more  specific 
about  the  acceptable  ways  for 
households  to  communicate  their 
decisions  about  repayment.  The 
Department  is  not  aware  of  any 
operational  difficulties  with  how  State 
agencies  and  households  currently 
communicate  about  claims  collections. 
Current^rules  at  7  CFR  273.15(h)  provide 
that  requests  for  fair  hearings  may  be 
oral  or  in  writing  so  long  as  they  are 
clear  and  if  they  are  not.  State  agencies 
may  ask  households  for  clarification. 
The  Department  encourages  State 
agencies  to  apply  this  standard  to 
communications  concerning  elections  of 
repayment  methods.  Consequently,  the 
final  rule  does  not  specify  ways 
households  must  com.municate 
elections  about  repayment  methods. 

The  proposed  rule  would  have 
amended  7  CFR  273.13(b)  which  lists 
exemptions  from  notices  of  adverse 
action.  As  mentioned  earlier  in  this 


preamble,  the  proposed  rule  would  have 
added  situations  where  the  State  agency 
initiates  allotment  reduction  against  a 
household  which  has  been  provided 
notice  of  its  appeal  rights  for  the 
underlying  claim  to  the  list  of 
exemptions.  No  commenter  objected  to 
this  action  or  indicated  the  need  for 
clarification.  Consequently,  the  final 
rule  adopts  the  language  as  proposed  in 
7  CFR  273.13(b)(14).  Several 
commenters  did  remark  about  an 
associated  statement  in  the  preamble 
which  was  that  the  claim  itself  was  the 
adverse  action,  not  the  collection  action. 
The  Department  believes  that  the 
changes  in  this  final  rule  clarify  that 
statement.  Households  are  due  notice  of 
specific  appeal  rights  regarding  claims 
such  as  how  the  claim  arose,  the 
information  on  which  the  claim  is 
based,  how  the  amount  of  the  claim  was 
calculated  and  the  right  to  contest  the 
claim.  Once  those  due  process 
requirements  have  been  met  and  the 
claim  has  been  established.  State 
agencies  are  expected  to  proceed  to 
collection  activities  without  additional 
notices  of  adverse  action. 

Technical  Corrections  lo  Current  Rules 

The  Department  used  the  proposed 
rule  to  correct  two  errors  in  7  CFR 
273.18(d)(3)  of  current  rules  which 
resulted  from  the  final  Administration- 
Management  rule  published  February 
22.  1990  (55  FR  6233).  The  first 
correction  clarified  that  a  notice  of 
adverse  action  is  required  when  a  claim 
is  not  established  in  a  fair  hearing.  It 
deleted  the  phrase  which  limited  this 
requirement  to  those  circumstances 
where  "the  amount  cf  the  claim"  had 
not  been  established.  The  one  comment 
received  on  this  matter  was  from  a  State 
agency  which  indicated  it  was  already 
in  compliance  with  the  broader 
requirement.  Consequently,  the  final 
rule  adopts  the  language  as  stated  in  the 
proposed  rulemaking. 

The  second  correction  reinstated  a 
provision  in  7  CFR  273.18(d)(4)(iii) 
allowing  otiier  methods  of  collecting 
claims  for  IHE  and  State  agency  error 
claims.  A  commenter  objected  on  the 
grounds  that  the  law  does  not  authorize 
other  collection  methods  for  IHE  claims. 
However,  section  13(b)(2)(B)  of  the  Food 
Stamp  Act  of  1977  (7  U.S.C. 
2022(b)(2)(B))  does  authorize  such 
collection  action  for  IHE  claims. 
Accordingly,  the  final  rule  adopts  the 
language  as  stated  in  the  proposed 
rulemaking. 

State  Agency  Retention  of  Claims 
Against  Households 

The  proposed  rule  would  have 
reduced  the  recipient  claims  retention 


rate  for  State  agencies  from  50  percent 
to  25  percent  for  IPV  claims  and  from 
25  percent  to  10  percent  for  IHE  claims. 
The  proposed  rule  further  specified  that 
the  new  rates  are  effective  for  the  period 
beginning  October  1, 1990  and  ending 
September  30,  1995.  Beginning  October 
1, 1995  the  old  rates  of  50  percent  for 
IPV  claims  and  25  percent  for  IHE 
claims  will  again  take  effect.  The 
proposed  rule  also  would  have  allowed 
State  agencies  the  opportunity  to  submit 
a  one-time  request  for  any  additional 
amount  due  under  the  old,  higher 
retention  rates  by  November  30.  1991. 
Four  comments  were  received  on  this 
section. 

As  explained  in  the  proposed  rule,  the 
Department  had  previously  directed 
Slate  agencies  to  implement  the  new 
retention  rates  for  reporting  and 
payment  purposes.  This  was  done  in 
order  to  comply  with  the  Act  and  to 
minimize  the  need  for  revised  reporting 
on  the  Form  FNS-209,  Status  of  Claims 
Against  Households.  Effective  with  the 
first  quarter  Fiscal  Year  1991  FNS-209 
report,  the  Department  has  been 
recovering  funds  from  State  agencies  at 
the  new  retention  rates  in  accordance 
with  the  Act.  The  Department  had  also 
previously  advised  State  agencies  of  the 
procedure  for  requesting  any  additional 
retention  due  on  collections  received 
prior  to  October  1,  1990  and  the 
deadline  for  filing  such  requests. 

One  State  and  one  local  agency  felt 
that  the  retention  rates  should  be 
restored  to  their  former  levels.  The 
commenters  indicated  that  the  higher 
retention  rates  in  effect  prior  to  October 
1,  1990  were  a  significant  incentive  for 
States  to  pursue  the  collection  of  Food 
Stamp  Program  claims  and  felt  that  the 
new  lower  retention  rates  could  result 
in  a  loss  of  State  or  local  support  for 
collection  and  fraud  control  activity. 
The  local  agency  stated  that  it  used  the 
money  to  help  administer  the  fraud 
control  program  and  that  the  cutback 
would  hamper  the  county's  effort  to 
locate  and  prosecute  food  stamp  fraud. 
The  new  retention  rates  were  mandated 
in  the  Act  and  do  not  involve 
Departmental  discretion.  Since  the 
retention  rates  are  mandated  by  law,  the 
final  regulation  retains  the  new 
retention  rates  as  specified  in  the 
proposed  rule. 

Two  State  agencies  commented  on  the 
procedure  in  the  proposed  rule  of 
claiming  only  the  new  retention  rates  on 
the  FNS-209  and  filing  an  adjustment 
request  for  any  additional  retention 
amount  due  the  State  agency.  The 
proposed  rule  provided  that  a  one-time 
request  to  claim  the  higher  rates  for 
transactions  occurring  on  or  after 
October  1,  1990  but  involving 
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collections  received  prior  to  October  1, 
1990.  may  be  filed  with  the  Department 
after  Fiscal  Year  1991  but  no  later  than 
November  30, 1991.  One  State  agency 
believed  that  States  should  be  given  the 
option  of  using  the  old,  higher  retention 
rates  on  the  FNS-209  if  they  can 
identify  those  collections,  or  the  lower 
retention  rates  if  it  is  in  the  State's  best 
interest.  The  commenter  felt  that  States 
should  not  be  burdened  with  requesting 
and  justifying  higher-retention  rates  in 
a  special  request  if  their  systems  are 
able  to  identify  those  collections  that 
qualify.  Another  State  agency 
recommended  that  there  be  no  time 
limitation  to  filing  a  request  and  that 
States  should  continue  to  receive  the 
higher  retention  amount  due  under  the 
higher  rates  in  effect  prior  to  October  1. 
1990  if  all  other  conditions  are  met. 

The  Department  is  not  adopting  the 
suggestion  to  allow  State  agencies  to 
claim  higher  retention  rates  for 
collections  received  prior  to  October 

1990  on  the  FNS-209  rather  than 
requiring  submission  of  an  adjustment 
request.  The  FNS-209  and  the  FNS 
automated  system  which  supports  State 
reporting  are  structured  to  recognize  one 
retention  percentage  for  each  type  of 
claim.  Edit  checks  are  designed  to  detect 
mathematical  errors  and  inadvertent 
under-  or  over-retention  for  each  claims 
category  prior  to  the  Department 
accepting  the  report.  Instead  of 
redesigning  the  FNS-209  and  the 
automated  system,  the  Department  is 
permitting  State  agencies  to  claim  for 
the  additional  retention  by  submitting 
an  adjustment  request  after  the  end  of 
the  fiscal  year. 

The  Department  is  also  not  adopting 
the  suggestion  to  eliminate  the  time 
limitation  for  filing  a  request  for 
retention  adjustment,  but  has  decided  to 
allow  State  agencies  an  additional  year 
to  claim  any  additional  retention.  The 
proposed  rule  allowed  a  one-time 
request  for  retention  adjustment  and 
specified  a  deadline  of  November  30, 

1991  for  filing  the  request.  In  October 
1992,  the  Department  advised  State 
agencies  that  it  would  allow  a  second 
round  of  adjustment  requests  after 
Fiscal  Year  1992  which  must  be  filed  no 
later  than  November  30, 1992. 
Accordingly,  the  final  rule  allows  State 
agencies  to  submit  a  first  time  request  (if 
they  have  not  previously  done  sol,  or 
second  request  for  additional  retention 
which  must  be  filed  no  later  than 
November  30. 1992.  The  Department 
believes  the  additional  year  should  be 
sufficient  time  for  any  adjustments, 
transfers,  and  refunds  of  collections 
received  in  Fiscal  Year  1990  or  earlier 

to  be  adjusted  and  claimed  by  State 


agencies  at  the  old,  higher  retention 
rates. 

The  Department  is  also  using  this 
opportunity  to  update  the  reference  in 
the  proposed  rule  concerning  amending 
the  States'  letter  of  credit  for  FNS-209 
payments  to  reflect  current  practice.  The 
proposed  rule  restated  current  policy  in 
that  it  provided  that  FNS  would  collect 
amounts  due  FNS  or  pay  State  agencies 
by  amending  the  States'  letter  of  credit. 
Although  in  most  cases  the  State  agency 
owes  FNS  for  FNS'  share  of  collections. 
FNS  may  owe  the  State  agency  in 
situations  where  the  retention  amount 
due  the  State  agency  exceeds  the  cash 
collection.  This  occurs  when  the  State 
agency  experiences  a  preponderance  of 
non-cash  rather  than  cash  collections. 

The  regulations  in  7  CFR  273.18  and 
276.2  previously  provided  that  FNS 
would  collect  amounts  due  FNS  for 
recipient  claims  collections  and  title  IV 
reimbursements  and  pay  State  agencies 
by  offsetting  or  amending  the  States' 
letter  of  credit.  However,  in  order  to 
accommodate  State  and  Federal 
financial  management  requirements, 
FNS  has  accepted  FNS-209  payments 
by  check  from  a  number  of  State 
agencies  and  has  sent  checks  to  State 
agencies  which  were  owed  money.  The 
Dkepartment  believes  it  is  appropriate  to 
change  the  current  language  to  provide 
for  checks  when  requested  by  State 
agencies  rather  than  require  a  number  of 
State  agencies  to  conform  to  the  letter  of 
credit  procedure.  In  the  final  rule  the 
Department  is  allowing  State  agencies  to 
request  that  FNS  accept  checks  from  the 
State  for  FNS-209  amounts  due  FNS.  or 
that  FNS  pay  the  State  by  check  for 
FNS-209  amounts  due  the  State.  If  such 
a  request  has  not  been  or  is  not  made, 
payment  to  the  State  agency  and 
collection  from  the  State  agency  will  be 
made  through  the  letter  of  credit.  The 
Department  reserves  the  right  to  offset 
any  amount  due  FNS  by  letter  of  credit 
offset  if  payment  is  not  made. 

The  final  rule  also  amends  similar 
provisions  relating  to  title  IV 
reimbursements  in  7  CFR  276.2  and 
letter  of  credit  offsets  in  7  CFR  277.16 
to  conform  with  this  change.  Title  IV 
reimbursements  are  reported  as  a 
separate  line  item  on  the  FNS-209  and 
are  used  along  with  claims  collection 
data  in  the  calculation  of  the  total 
amount  due  FNS  from  the  FNS-209. 
Thus,  a  change  in  the  method  of 
collection  or  jjayment  of  the  total 
amount  due  from  the  FNS-209  would 
also  apply  to  the  line  items  that  make 
up  the  total  figure.  The  change  in  the 
general  authority  for  letter  of  credit 
offset  in  7  CFR  277.16  is  a  consolidation 
of  the  authority  for  organization 
purposes.  As  noted  above,  the 


regulations  in  7  CFR  273.18  and  276.2 
previously  allowed  FNS  to  offset  from 
the  letter  of  credit  for  FNS-209 
payments  due  FNS. 

Automated  Data  Processing  (ADP) 
Enhanced  Funding  Bate  Reduction  to  63 
Percent 

The  proposed  rule  stated  that  section 
1752(a)  of  Public  Law  101-624,  enacted 
on  November  28,  1990,  changed  the 
enhanced  funding  rate  for  ADP  and 
information  retrieval  system 
development  from  75  percent  to  63 
percent  effective  October  1, 1991.  The 
proposed  rule  also  stated  that  pursuant 
to  section  1752tb)  of  Public  Law  101- 
624  this  change  in  the  funding  rate  does 
not  apply  to  proposals  approved  prior  to 
the  enactment  date  of  November  28. 
1990. 

Three  comments  were  received  which 
stated  that  this  reduction  is 
unreasonable  at  a  time  when  automation 
efforts  need  to  be  increased  to  keep  pace 
with  growing  caseloads  and  decreasing 
resources.  One  other  commenter  stated 
that  this  reduction  was  unfair  to  those 
States  that  had  never  requested 
enhanced  funding  because  they  had  not 
previously  had  the  necessary  resources 
available  for  development  purposes  and 
that  were  now  in  the  process  of 
pursuing  such  development.  The 
reduction  in  the  enhanced  funding  rate 
was  mandated  by  law  and  does  not 
allow  Departmental  discretion.  Since 
the  retention  rate  is  mandated  by  law, 
the  final  regulation  retains  the  63 
percent  rate  as  specified  in  the  proposed 
rule. 

One  commenter  requested 
clarification  of  whether  approval  of  the 
planning  advance  planning  document 
(PAPD)  prior  to  November  28.  1990. 
constituted  total  project  approval  at  the 
enhanced  funding  rate.  The  Department 
believes  that  the  purpose  of  the  PAPD 
is  to  determine  whether  the  developing 
system  would  be  a  viable  one  and 
whether  continued  system  development 
is  appropriate.  Therefore,  approval  for 
funding  a  PAPD  is  separate  from  later 
funding  decisions. 

The  Department  was  also  made  aware 
of  concerns  about  the  approval  of 
funding  proposals  after  November  28, 
1990  that  were  submitted  prior  to  that 
date.  Specifically,  there  was  a  concern 
that  States  which  had  submitted 
complete  implementation  advance 
planning  documents  (lAPD)  prior  to 
November  28. 1990,  but  did  not  receive 
approval  by  FNS  until  after  that  date 
were  being  unfairly  penalized.  The 
Department  reviewed  the  legislation  in 
light  of  this  concern  and  has  made  a 
change  in  7  CFR  277.4(b)(12)  of  the  final 
rule.  This  section  now  provides  that  a 
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State  will  receive  75  percent  enhanced 
funding  for  automated  system 
development,  if  prior  to  November  28. 
1990,  the  State  had  both  an  approved 
(PAPD)  and  had  submitted  an  lAPD 
along  with  all  the  paperwork  required 
for  approval.  However,  modifications  to 
approved  lAPDs  and  any  increase  in 
costs  which  occur  after  September  30, 
1991  (during  system  development),  will 
be  funded  at  the  63  percent  level.  Other 
than  this  modification,  7  CFR 
274.4(b)(12)  is  adopted  as  proposed. 

One-time  Enhanced  Funding 

Nine  comments  were  received  on  the 
proposed  one-time  enhanced  funding 
provision  which  provided  that  all 
requests  for  more  than  one-time 
enhanced  funding  for  automated  system 
development  in  a  particular  State  be 
denied.  These  comments  focused  on  the 
rapid  pace  of  changes  in  technology  and 
the  need  for  federal  enhanced  funding 
to  allow  States  to  incorporate  these 
changes  into  a  system  once  the  initial 
system  development  has  been 
completed. 

As  noted  in  the  proposed  rule,  a  1988 
audit  issued  by  the  General  Accounting 
Office  (GAO)  interpreted  the  original 
legislation  differently  than  the 
Department.  According  to  GAO,  the 
funding  scheme  was  initially  designed 
so  that  enhanced  funding  for 
automation  should  only  be  available  for 
a  State's  first  attempt  at  automation 
development. 

FNS  recognizes  the  concern  expressed 
by  commenters  to  keep  pace  with  the 
rapid  change  in  computer  technology. 
However,  the  legislative  history 
accompanying  Public  Law  96-249,  The 
Food  Stamp  Amendments  of  1980, 
specifically  addressed  the  funding  of 
upgrading  or  modification  of  a  system 
originally  funded  at  the  enhanced  level. 
In  the  House  Report  the  Committee 
stated  that  the  75  percent  rate  for  cost 
sharing  was  intended  to  be  one-time  and 
funds  were  to  be  strictly  limited  to 
initial  development.  H.R.  Rep.  No.  96- 
788,  96th  Cong.,  2nd  Sess.  112-113 
(1980).  Ongoing  system  utilization  or 
upgrading  expenses  would  be  shared  at 
the  50  percent  level  applicable  to  most 
other  administrative  costs. 

Based  on  the  House  Report  and  the 
General  Accounting  Office  (GAO)  audit 
cited  in  the  proposed  rule,  the 
Department  has  decided  that  enhanced 
funding  should  not  be  available  for 
system  changes  to  an  already  existing 
system  which  was  initially  develo(>ed 
with  enhanced  funding.  Accordingly, 
with  some  technical  corrections 
described  later,  the  proposed 
§  277.18(g)(1)  is  adopted. 


The  Department  also  wants  to  clarify 
that  it  will  fund  one  "complete"  system 
development  effort  at  the  enhanced 
level  one  time,  if  the  system  meets  all 
applicable  standards.  A  "complete" 
system  contains  both  certification  and 
issuance  components  that  meet  existing 
standards.  For  example,  a  State  may 
receive  enhanced  funding  for  the 
development  of  a  certification 
component  of  a  system  which  meets  all 
of  the  applicable  functional  standards. 
The  State  may  then  also  receive 
enhanced  funding  for  a  subsequent 
project  to  "upgrade"  the  system  by 
adding  an  issuance  component  which 
also  meets  all  of  the  applicable 
functional  standards. 

States  are  currently  given  the 
opportunity  to  pay  back  the  difference 
between  regular  and  enhanced  funding 
for  a  partial  system  (i.e.  certification 
component  only)  and  then  move 
forward  to  develop  a  "complete"  new 
system.  As  of  (insert  effective  date  of 
final  rule).  States  will  no  longer  be  given 
the  opportunity  to  pay  back  this 
.  difference.  The  Department  will  fund  to 
"complete"  system  development  but 
will  not  permit  paybacks  that  allow  the 
State  to  replace  at  enhanced  levels  a 
component  already  funded  at  the 
enhanced  level  which  is  no  longer 
useful  in  the  new  system  design.  For 
example,  a  State  has  received  enhanced 
funding  for  a  certification  component 
and  completes  component  development. 
At  a  later  date,  the  State  re-evaluates 
automation  activity  and  a  decision  is 
made  to  automate  the  issuance  function, 
and  to  redo  the  certification  component. 
In  this  situation,  the  Department  may 
allow  enhanced  funding  for  the  issuance 
component  but  will  not  allow  funding  at 
the  enhanced  level  for  a  new 
certification  component.  Finally,  if  a 
"complete"  system  was  funded  at  the 
enhanced  level,  a  replacement  system  is 
not  eligible  for  enhanced  funding. 

The  Department  will  reimburse  States 
at  the  enhanced  level,  if  appropriate,  for 
"planning  efforts"  that  did  not  lead  to 
implementation  of  a  system.  The 
purpose  of  the  planning  effort  is  to 
ensure  that  the  ultimate  system 
development  effort  is  a  viable  one. 
Therefore,  a  State  may  qualify  a  second 
time  for  enhanced  funding  for  planning 
if  the  previous  planning  effort  was  not 
successful.  However,  a  State  will  not  be 
eligible  for  enhanced  funding  for  the 
actual  implementation  efforts  for  the 
second  time  if  the  initial 
implementation  effort  failed  to  develop 
a  "complete"  system  that  meets  all 
applicable  standards.  Paybacks  by  States 
for  failed  implementation  attempts  will 
no  longer  be  approved  as  of  (insert  the 
effective  date  of  the  final  rule). 


Federal  Funding  for  Preparation  of  the 
Planning  Advance  Planning  Document 
(PAPD) 

The  Proposed  rule  provided 
clarification  that  the  50  percent  rate  of 
Federal  Financial  Participation  (FFP) 
would  be  allowed  for  State 
administrative  expense  incurred  during 
preparation  of  the  PAPD.  Two 
commenters  felt  that  the  preparation  of 
a  PAPD  should  be  funded  at  the 
enhanced  rate  since  the  preparation 
took  more  time  than  suggested  in  the 
regulations  and  resulted  in  a  document 
more  extensive  than  6-10  pages.  One 
commenter  suggested  that  a  clear 
description  of  specific  costs  eligible  for 
enhanced  funding  would  help  to 
adequately  differentiate  between 
preparation  of  the  PAPD  and  the  actual 
planning  phase  activities. 

The  Ctepartment  is  maintaining  the 
requirement  that  the  preparation  of  the 
PAPD  by  States  be  funded  at  the  regular 
FFP  rate  of  50  percent.  The  PAPD  is 
intended  to  be  a  brief  written  plan  of 
action  which  describes  the  State 
agency's  intended  activities  and 
proposed  budget  for  planning  phase 
activities  as  well  as  an  estimate  of  the 
total  project  costs.  At  a  minimum,  the 
State  agency  is  required  to  include 
information  set  forth  in  7  CFR  277.18(d) 
in  the  PAPD  submission.  Planning 
phase  activities  will  be  reimbursed  at 
the  enhanced  rate  only  if  the  PAPD  was 
approved  at  that  rate.  Planning  phase 
activities  that  are  eligible  for 
reimbursement  at  the  enhanced  funding 
rate  are  identified  in  7  CFR  277.18(g)  of 
these  regulations.  In  addition,  the 
Department  would  like  to  clarify 
language  in  paragraph  277.18(g)(8)(iv)  of 
that  section  which  may  have 
contributed  to  the  confusion 
surrounding  the  level  of  FFP  allowed  for 
the  preparation  of  a  PAPD.  The  second 
sentence  in  this  paragraph  has  been 
changed  to  read  as  follows:  "The  cost  of 
planning  activities  which  were 
approved  for  enhanced  funding  under  a 
Planning  APD  may  be  funded  Gt  the  63 
percent  level  regardless  of  final 
approval  or  denial  of  the 
Implementation  APD". 

Miscellaneous  Comments 

One  commenter  stated  that  the 
Department  had  failed  to  provide 
recipient  protections  in  ADP  systems 
through  the  proposed  rule  and 
requested  that  the  Department  republish 
the  rule  to  include  provisions  for  this 
concept.  Through  this  rule  the 
Department  is  addressing  only  the 
automation  funding  provision  of  the 
Public  Law  101-624.  Public  Law  101- 
624  also  contains  provisions  concerning 
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standards  for  automated  systems  that 
include  concerns  about  recipient 
protection.  However,  this  rule  does  not 
implement  those  provisions. 

The  Department  is  primarily 
interested  in  the  use  of  automated 
systems  to  provide  more  timely  and 
accurate  benefits  to  recipients  as  well  as 
more  program  and  system 
accountability  and  the  APD  process,  the 
Department  is  emphasizing  recipient 
protection  when  a  system  is  under 
development  as  well  as  when  the 
system  is  operational.  Notices, 
expedited  service  and  processing 
procedures  are  being  emphasized. 

One  commenter  requested 
clarification  regarding  whether 
"development"  of  an  automated  system 
includes  transfer  and  modification  of  an 
existing  State  system  in  an  enhanced 
funding  situation.  The  Department 
believes  that  current  regulations  at 
§§  272.10(a)(3)  and  277.18(d)(2)(ii) 
adequately  address  the  requirement  that 
a  State,  as  part  of  the  development  of  its 
automated  system,  assess  whether  the 
transfer  or  modification  of  an  existing 
State  system  is  cost  effective.  Transfer  or 
modification  may  be  reimbursed  at 
either  the  regular  or  enhanced  funding 
levels  according  to  the  criteria  discussed 
above. 

Other  Revisions 

An  additional  change  is  contained  in 
these  final  provisions  in  order  to  correct 
language  in  7  CFR  277.4  and  277.18  of 
current  regulations.  There  is  a 
typographical  error  in  7  CFR  277.4(b) 
(11)  and  (12).  277.18(b).  under  the 
definitions  for  enhanced  funding  or 
enhanced  FFP  and  regular  funding  or 
regular  FFP,  and  in  7  CFR  277.18(g)(1) 
and  277.18(g)(3).  The  word  "or" 
appearing  after  the  word  "development" 
and  before  the  word  installation  in  these 
sections  has  been  changed  to  "and". 

Implementation 

The  provisions  of  this  action  relating 
to  household  election  of  repayment 
method  for  IPV  claims  at  7  CFR  273.18 
are  effective  retroactive  to  November  28, 
1990,  when  Public  Law  101-624  was 
enacted.  The  provisions  at  7  CFR  273.18 
relating  to  household  election  of 
repayment  method  for  IHE  claims  is 
effective  December  13, 1991,  the  date  of 
enaciment  of  Public  Law  102-237.  The 
provisions  at  7  CFR  273.18  which 
reduce  State  agency  retention  rates  on 
claim  collections  applies,  by  its  terms, 
to  the  period  beginning  October  1,  1990 
and  ending  September  30,  1995. 
Therefore,  the  new  retention  rates  are 
effective  retroactively  to  October  1, 
1990.  The  provision  at  7  CFR  277.18 
which  reduces  the  enhanced  funding 


level  for  ADP  is  effective  retroactively  to 
October  1, 1991  for  costs  incurred  on 
that  date  and  thereafter  and  does  not 
apply  to  ADP  plans  approved  prior  to 
November  28, 1990.  The  corrections  to 
the  Administration  Management  final 
rule,  the  correction  to  the  reference  to 
enhanced  ADP  funding,  the  change  to 
FNS-209  methods  of  payment  and  the 
amendments  relating  to  one-time 
enhanced  funding  and  to  Federal 
funding  for  preparation  of  Planning 
APD's  are  effeciive  30  days  following 
the  date  of  publication  of  this  final  rule. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs, 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Students. 

7  CFR  Part  276 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud,  Grant 
programs-social  programs.  Penalties. 

7  CFR  Part  277 

Food  stamps.  Government  procedure. 
Grant  programs-social  programs, 
Investigations.  Records,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  parts  272,  273, 
276  and  277  are  amended  as  follows; 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  2011-2032. 

2.  In  §  272.1,  a  new  paragraph  (g)(130) 
is  added  in  numerical  order  to  read  as 
follows: 

§  272.1    General  tenns  and  conditions. 

*        *        •        *        * 

(g)  Implementation.  •   *   • 
(130)  Amendment  (342).  The 
provision  relating  to  household  election 
of  repayment  method  for  IPV  claims  at 
§  273.18(d)(4)(ii)  is  effective  retroactive 
to  November  28,  1990.  The  provision 
relating  to  household  election  of 
repayment  method  for  IHE  claims  at 
§  273.18(d)(4)(i)  is  effective  December 
13,  1991.  The  provisions  for  State 
agency  retention  rates  on  claim 
collections  at  §  273.18(h)(2)  and  (i)  are 
effective  retroactive  to  October  1,  1990. 


The  provisions  at  §  277.18  which  reduce 
the  enhanced  funding  level  for  ADP  is 
effective  October  1, 1991  for  costs 
incurred  on  that  date  and  thereafter  and 
does  not  apply  to  ADP  funding 
approved  prior  to  November  28, 1990. 

PART  27S-CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  2011-2032. 

4.  In  §  273.13,  a  new  paragraph  (b)(14) 
is  added  to  read  as  follows: 

§  273.13    Notice  of  advers«  action. 

•  «         •         *         * 

(b)  Exemptions  from  notice.  •   •   • 
(14)  The  State  agency  initiates 
recoupment  of  a  claim  as  specified  in 
§  273.18(g)(4)  against  a  household 
which  has  previously  received  a  notice 
of  adverse  action  with  respect  to  such 
claim. 

5.  In  §273.18: 

a.  The  third  sentence  and  the  last 
sentence  of  the  introductory  text  of 
paragraph  (d)(3)  are  amended  by 
removing  the  words  "the  amount_x^f '; 

b.  Paragraph  (d)(3)(iii)  is  revised, 
paragraphs  (d)(3)(iv)  through  (d)(3)(viiir 
are  redesignated  (d)(3)(vi)  through 
(d)(3)(x)  respectively  and  new 
paragraphs  (d)(3)(iv)  and  (d)(3)(v)  are 
added: 

c.  The  heading  of  paragraph  (d)(4)  and 
paragraph  (d)(4)(i)  are  revised, 
paragraphs  (d)(4)(ii)  and  (d)(4)(iii)  are 
redesignated  (d)(4)(iii)  and  (d)(4)(iv) 
respectively;  and  a  new  paragraph 
(d)(4)(ii)  is  added; 

d.  Newly  redesignated  paragraph 
(d)(4)(iv)  is  amended  by  adding  a  new 
sentence  following  the  first  sentence; 

e.  Paragraphs  (h)  through  (I)  are 
redesignated  as  paragraphs  (i)  through 
(m)  respectively,  and  a  new  paragraph 
(h)  is  added;  and 

f  Newly  redesignated  pvaragraph  (i)(l) 
is  revised  in  its  entirety. 

The  revisions  and  additions  read  as 
follows: 

§273.18  ■  Claims  against  households. 

«         •         •         •         * 

(d)  Collecting  claims  against 
households.  *   •   • 

(3)  Initiating  collection  on  claims. 

•  »   • 

(iii)  For  inadvertent  household  error 
claims,  the  first  demand  letter  to  a 
participating  household  shall  inform  the 
household: 

(A)  That  unless  it  elects  a  m^hod  of 
repayment  and  informs  the  St^e  agency 
of  its  election  within  the  time  specified   ■ 
in  paragraph  (d)(4)(i)  of  this  section,  or 
timely  requests  a  fair  hearing  and 
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continued  benefits,  its  allotment  will  be 
reduced;  / 

(B)  How  allotment  reduction  will   / 
affect  household  benefits,  if  the  Stat^ 
agency  has  not  otherwise  informed'the 
household  about  this  matter;        / 

(C)  That  if  the  household  timely  elects 
allotment  reduction,  such  red>lction  will 
begin  with  the  first  allotment  issued 
after  such  election,  as  provided  in 

§  273.12(c)(2)  of  this  part;  and 

(D)  That  if  the  household  fails  to  make 
a  timely  election,  or  to  timely  request  a 
fair  hearing  and  continued  benefits,  the 
reduction  will  begin  with  the  first 
allotment  issued  after  timely  notice  of 
such  election  or  request  is  due  to  the 
State  agency,  as  provided  in 

§  273.12(c)(2)  of  this  part. 

(iv)  For  inadvertent  household  error 
claims,  a  demand  letter  provided  to  a 
participating  household  subsequent  to  a 
fair  hearing  which  sustains  the  claim 
shall  inform  the  household: 

(A)  That  unless  it  elects  a  method  of 
repayment  and  informs  the  State  agency 
of  its  election  within  the  time  specified 
in  paragraph  (d)(4)(i)  of  this  section,  its 
allotment  will  be  reduced; 

(B)  How  allotment  reduction  will 
affect  household  benefits,  if  the  State 
agency  has  not  otherwise  informed  the 
household  about  this  matter; 

(C)  That  if  the  household  timely  elects 
allotment  reduction,  such  reduction  will 
begin  with  the  first  allotment  issued 
after  such  election,  as  provided  in 

§  273.12(c)(2)  of  this  part;  and 

(D)  That  if  the  household  fails  to  make 
a  timely  election,  the  reduction  will 
begin  with  the  first  allotment  issued 
after  timely  notice  of  such  election  is 
due  to  the  State  agency,  as  provided  in 
§273.12(c)(2)  of  this  part. 

(v)  For  intentional  Program  violation 
claims,  the  first  demand  letter  provided 
a  participating  household  following  the 
action  which  establishes  the  claim,  as 
required  in  §  237.16  of  this  part,  shall 
inform  the  household: 

(A)  That  it  must  elect  a  method  of 
repayment  and  inform  the  State  agency 
of  its  election  within  the  time  spefcified 
in  paragraph  (d)(4)(ii)  of  this  section,  or 
its  allotment  will  be  reduced; 

(B)  How  allotment  reduction  will 
affect  household  benefits,  if  the  State 
agency  has  not  otherwise  informed  the 
household; 

(C)  That  if  the  household  timely  elects 
allotment  reduction,  such  reduction  will 
oegin  with  the  first  allotment  issued 
after  such  election,  as  provided  in 

§  273.12(c)(2)  of  this  part;  and 

(D)  That  if  the  household  fails  to  make 
a  timely  election,  the  reduction  will 
iegin  with  the  first  allotment  issued.  10 


days  after  the  date  of  the  demand  letter, 
as  provided  in  §  273.12(c)(2)  of  this  part. 

•  *        •        *        • 

(4)  Further  collection  actions,  (i) 
Inadvertent  household  error  claims. 
Participating  households  which  are 
liable  for  inadvertent  household  error 
claims  shall  be  deemed  to  have  elected 
allotment  reduction  unless  they  notify 
the  State  agency  of  their  choice  of 
repayment  method  within  20  days  of  the 
date  an  initial  demand  letter,  or  a 
demand  letter  for  payment  following  a 
fair  hearing  which  sustains  the  claim,  is 
mailed  or  otherwise  delivered  to  them. 

(ii)  Intentional  Program  violation 
claims.  Participating  households  which 
are  liable  for  intentional  Program 
violation  claims  shall  elect  a  method  of 
repayment  on  the  date  of  receipt  of  the 
demand  letter  required  in  §  273.16(e)(9) 
and  (g)(3)  of  this  part  (or  if  the  date  of 
receipt  is  not  a  business  day,  on  the  next 
business  day)  or  be  deemed  to  have 
elected  allotment  reduction.  Each  State 
agency  shall  determine  a  deadline  for 
receipt  of  such  elections  for  them  to  be 
considered  timely.  In  no  event  shall  that 
deadline  exceed  10  days  from  the  date 
the  demand  letter  is  mailed  or  otherwise 
delivered  to  liable  households. 

•  •        •        •        * 

(iv)  •   *   *  The  State  agency  may  also 
pursue  other  collection  actions,  as 
appropriate,  to  obtain  restitution  of  a 
claim  against  any  household  which  fails 
to  respond  to  a  written  demand  letter  for 
repayment  of  any  inadvertent  household 
error  or  administrative  error  claim. 


(hj  Retention  rates.  The  following 
retention  rates  shall  apply  for  claims 
collected  by  the  State  agency,  including 
the  value  of  allotment  reductions  for  the 
purpose  of  collecting  claims  but  not 
allotment  reductions  due  to 
disqualification: 

(1)  For  amounts  collected  prior  to 
October  1. 1990,  the  State  agency  shall 
retain  25  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  50  percent  of  the  value  of 
intentional  Program  violation  claims 
collected; 

•  (2)  For  amounts  collected  during  the 
period  October  1. 1990  through 
September  30,  1995,  the  State  agency 
shall  retain  10  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  25  percent  of  the  value  of 
intentional  Program  violation  claims 
collected; 

(3)  For  amounts  collected  on  or  after 
October  1, 1995,  the  State  agency  shall 
retain  25  percent  of  the  value  of 
inadvertent  household  error  claims 
collected  and  50  percent  of  the  value  of 


intentional  Program  Violation  claims 
collected; 

(4)  The  State  agency  shall  not  retain 
any  percentage  of  the  value  of 
administrative  error  claims  collected. 

(i)  Submission  of  payments.  (1)  The 
State  agency  shall  retain  the  value  of 
funds  collected  for  inadvertent 
household  error,  intentional  Program 
violation,  or  administrative  error  claims 
rather  than  forwarding  the  payments  to 
FNS.  This  amount  includes  the  total 
value  of  allotment  reductions  to  collect 
claims,  but  does  not  include  the  value 
of  benefits  not  issued  as  a  result  of  a 
household  member  being  disqualified. 
The  State's  grant  and  letter  of  credit  will 
be  established  or  amended  on  a 
quarterly  basis  to  reflect  the  State 
agency's  retention  of  the  value  of  claims 
collected  as  specified  in  paragraph  (h)  of 
this  section  unless  the  State  agency 
requests  or  has  requested  that  payment 
be  by  check.  The  State  agency  may 
request  that  FNS  accept  checks  from  the 
State  for  FNS-209  amounts  due  FNS.  or 
that  FNS  pay  the  State  by  check  for 
FNS-209  amounts  due  the  State.  If  the 
State  agency  fails  to  pay  FNS  the 
amount  due  as  reported  on  the  FNS- 
209.  FNS  shall  offset  the  amount  due 
from  the  State's  letter  of  credit.  For 
FNS-209  reporting  purposes.  State 
agencies  shall  calculate  the  retention 
amount  using  the  appropriate  rate 
specified  in  paragraph  (h)  of  this  section 
which  is  in  effect  during  the  reporting 
period  for  the  report.  For  those  claims 
collected  in  Fiscal  Year  1990  or  earlier 
for  which  adjustments  are  made  and 
reported  in  Fiscal  Year  1991  or  1992, 
States  may  request  a  correction  to  reflect 
the  difference  between  the  old.  higher 
rate  (paragraph  (h)(1)  of  this  section) 
which  is  applicable  to  those  claims,  and 
the  new,  lower  rate  (paragraph  (h)(2)  of 
this  section)  at  which  the  adjustments  to 
those  claims  were  reported  on  the  FNS- 
209.  One  request  for  correction  for  each 
of  fiscal  years  1991  and  1992  may  be 
filed  with  FNS  after  the  fiscal  year,  but 
no  later  than  November  30.  1991  for 
Fiscal  Year  1991  reporting  and  no  later 
than  November  30, 1992  for  Fiscal  Year 
1992  reporting.  The  request  must  be  in 
writing,  must  include  appropriate 
verifying  documentation,  and  must 
reflect  the  net  effect  of  all  increases  and 
decreases  resulting  from  the  application 
of  the  old  retention  rate. 


PART  276— STATE  AGENCY 
LIABILITIES  AND  FEDERAL 
SANCTIONS 

6.  The  authority  citation  for  part  276 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  2011-2032. 
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7.  In  §  276.2  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§  276.2    State  agency  liabilities. 

***** 

(e)  Title  IV  reimbursements.  •  •   • 
(3)  The  State  agency  shall  reimburse 
FNS  through  an  adjustment  to  the  Letter 
of  Credit  (LOG)  unless  it  requests  or  has 
requested  that  it  be  allowed  to  pay  by 
check.  The  reimbursement  amount  shall 
be  reported  quarterly  on  the  Form  FNS- 
209,  Status  of  Claims  Against 
Households,  to  be  offset  against  LOC 
credit  adjustments  reported  on  that 
form.  The  State  agency  may  request  that 
FNS  accept  checks  from  the  State  for  the 
amount  due  FNS.  If  a  State  agency  fails 
to  pay  FNS  the  amount  due  as  reported 
on  the  FNS-209,  FNS  shall  offset  the 
amount  due  from  the  State  agency's 
Letter  of  Credit.  The  State  agency  shall 
maintain  monthly  records  which  detail 
the  computation  of  reimbursement 
amounts  reported  on  the  Form  FNS-209 
for  audit  purposes. 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

8.  The  authority  citation  for  part  277 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  201 1-2032. 

9.  In  §277.4: 

a.  Paragraph  (b)(1)  is  revised;  and 

b.  New  paragraphs  (b)(ll)  and  (b)(12) 
are  added.  The  revision  and  additions 
read  as  follows: 

§277.4    Funding. 

***** 

(b)  Federal  Reimbursement  Bate. 

*  *   * 

(I)  A  75  percent  Federal 
reimbursement  is  payable  for  Food 
Stamp  Program  allowable  costs  incurred 
for  State  fraud  investigations, 
prosecutions,  and  fraud  hearings  upon 
presentation  and  approval  of  a  State 
Plan  addendum  as  outlined  in  §  277.15. 
***** 

(II)  A  63  percent  Federal 
reimbursement  is  payable  for  Food 
Stamp  Program  allowable  costs  incurred 
for  State  agency  planning,  designing, 
developing,  and  installing  of 
computerized  systems  as  described  in 

§  277.18  and  approved  for  enhanced 
funding  by  FNS  af^er  September  30, 
1991. 

(12)  A  75  percent  Federal 
reimbursement  is  payable  for  Food 
Stamp  Program  allowable  costs  incurred 
for  State  agency  planning,  designing, 
developing,  and  installing  of 
computerized  systems  as  described  in 
§  277.18  and  submitted  for  approval  for 
enhanced  funding  by  FNS  before 


November  28,  1990.  Those  proposals, 
including  modifications  and  cost 
increases,  which  received  approvak^ 
the  75  percent  level  during  the  perioa 
from  November  28.  1990  through 
September  30. 1991.  shall  be  reimbursed 
at  the  75  percent  rate  for  costs  incurred 
through  September  30, 1991,  and  at  the 
63  percent  rate  for  costs  incurred 
thereafter.  All  modifications  approved 
after  September  30. 1991  and  any  cost 
increases  which  occur  after  this  date 
shall  be  reimbursed  at  63  percent 
regardless  of  when  the  original  system 
was  approved.  For  purposes  of  this 
paragraph,  no  system  shall  be  funded  at 
75  percent  unless  all  required 
paperwork  for  enhanced  funding  is  (or 
was)  either  approved  by  FNS  prior  to 
the  appropriate  date  contained  in  this 
paragraph  or  a  planning  advance 
planning  document  (PAPD)  was 
approved  and  an  implementation 
advance  planning  document  (lAPD)  was 
submitted  with  all  the  required 
paperwork  for  enhanced  funding  to  FNS 
prior  to  November  28.  1990.  The 
required  paperwork  is  described  in 
§277.18. 

*  *  *  *  * 

10.  In  §277.16,  paragraphs  (c)(l)(ii) 
and  (c)(l)(iii)  are  revised  and  a  new 
paragraph  (c)(l)(iv)  is  added. 

The  revisions  and  addition  read  as 
follows: 

§  277.16    Suspension,  disallowance  and 
program  closeout 

***** 

(c)  Offsets  to  the  Letter  of  Credit.  (1) 

*   *   * 

(ii)  Unallowable  costs  resulting  from 
audit  or  investigation  findings; 

(iii)  Amounts  owed  which  have  been 
billed  to  the  State  agency  and  which  the 
State  agency  has  failed  to  pay  without 
cause  acceptable  to  FNS;  or 

(iv)  Amounts  owed  to  FNS  for  title  IV 
reimbursements  and  recipient  claims 
collections  which  were  reported  on  the 
FNS-209  and  which  the  State  agency 
has  failed  to  pay. 
***** 

11.  In  §277.18: 

a.  In  paragraph  (b)  the  definitions  of 
"Enhanced  funding  or  enhanced  FFP 
rate"  and  "Regular  funding  or  regular 
FFP  rate"  are  amended  by  removing  "75 
percent  '  and  adding  "63  percent '  in 
their  place.  The  reference  to 

"§  277.4(b)(l)(ii)"  in  both  of  these 
definitions  is  removed  and  a  reference 
to  "§  277.4(b)(ll)  and  (b)(12)"  is  added 
in  its  place.  These  definitions  are 
further  amended  by  removing  the  word 
"or"  after  the  word  "development",  and 
adding  the  word  "and"  in  its  place; 

b.  The  introductory  text  of  paragraph 
(c)(1),  paragraphs  (c)(l)(ii)  and  (d)(l)(ii). 


the  heading  of  paragraph  (g),  paragraph 
(g)(1),  the  introductory  te.xt  of 
paragraphs  (g)(2)  and  (g)(5),  paragraphs 
(g)(6)  and  (g)(7),  the  introductory  text  of 
paragraph  (g)(8),  and  paragraphs 
(g)(8)(iv)  and  (p)(5)  are  amended  by 
removing  all  references  to  "75  percent" 
and  adding  the  words  "63  percent"  in 
their  place; 

c.  Paragraph  (g)(1)  is  further  amended 
by  adding  the  words  "one  time"  after 
the  word  "reimbursement";  by 
removing  the  word  "or"  after  the  word 
development,  and  adding  the  word 
"and"  in  its  place; 

d.  Paragraph  (g)(2)(ii)  is  amended  by 
removing  the  reference  to  "(g)(2)(vi), 
(g)(2)(vii),  and  (g)(3)(ix)"  and  adding  in 
their  place  reference  to  "(b)(2)(vi), 
(b)(2)(vii).  and  (b)(3)(xi)"; 

e.  The  first  sentence  of  paragraph 
(g)(3)  is  amended  by  removing  the  word 
"or"  after  the  word  development,  and 
adding  the  word  "and"  in  its  place;  and 

f.  The  last  sentence  of  paragraph 
(g)(8)(iv)  is  revised  to  read  as  follows: 

§  277.18    Establishment  of  an  Automated 
Data  Processing  (ADP)  and  Information 
Retrieval  System. 

***** 

(g)*   •   • 

(8)*    *    • 

(iv)  •   •   •  The  cost  of  planning 
activities,  which  were  approved  for 
enhanced  funding  under  a  planning 
APD,  may  be  funded  at  the  63  percent 
level  regardless  of  final  approval  or 
denial  of  the  Implementation  APD. 


Appendix  A  to  Part  277  [Amended] 

12.  In  part  277.  appendix  A  in  the 
section  titled  "Standards  for  Selected 
Items  of  Cost",  paragraph  B  (1)  is 
amended  by  removing  the  words  "75 
percent"  and  adding  the  words  "63 
percent"  in  their  place. 

Dated:  December  27. 1993. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Senices. 
|FR  Doc.  94-613  Filed  1-18-94;  8:45  am] 
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ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  3,5-di-/ert-butyl-4- 
hydroxyhydrocinnamic  acid  triester 
with  l,3,5-tris(2-hydroxyethyl)-s- 
triazine-2,4,6-(l//.3H,5//)-trione  as  an 
antioxidant  for  polyester  elastomers  in 
contact  with  dry  food  and  rubber 
articles  intended  for  repeated  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  the  Ciba- 
Geigy  Corp. 

DATES:  Effective  January  19.  1994; 
written  objections  and  requests  for  a 
hearing  by  February  18, 1994. 
ADDRESSES:  Submit  v.  ritten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  rNFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  S\V., 
Washington,  EX:  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  28,  1990  (55  FR  35188),  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4222)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne.  NY  10532-2188.  The 
petition  proposed  that  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be 
amended  to  provide  for  the  safe  use  of 
3.5-di-fert-butyl-4- 
hydroxyhydrocinnamic  acid  triester 
writh  l,3,5-tris(2-hydroxyethyl)-s- 
triazine-2,4,6-{lH,3H,5H)-trione  as  an 
antioxidant  for  polyester  elastomers  in 
contact  with  dry  food  and  rubber 
articles  intended  for  repeated  use  in 
contact  with  food. 

FDA,  in  its  evaluation  of  the  safety  of 
this  additive,  reviewed  the  safety  of  the 
additive  and  the  chemical  impurities 
that  may  be  present  in  the  additive 
resulting  from  its  manufacturing 
process.  Although  the  additive  itself  has 
not  been  shown  to  cause  cancer,  it  has 
been  found  to  contain  minute  amounts 
of  unreacted  ethyl  acrylate,  a 
carcinogenic  reactant  used  in  the 
manufacture  of  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  ethyl  acrylate,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A),  the  so- 


called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define 
"safe"  as  "a  reasonable  certainty  in  the 
minds  of  competent  scientist  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  anticancer  or  Delaney  clause 
(section  409(c)(3)(A)  of  the  act)  further 
provides  that  no  food  additive  shall  be 
deemed  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 
Importantly,  however,  the  Delaney 
clause  applies  to  the  additive  itself  and 
not  to  impurities  in  the  additive.  That 
is,  where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322 
(6th  Qr.  1984). 

II.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive  3,5-di-/ert-butyl-4- 
hydroxyhydrodnnamic  acid  triester 
with  l,3,5-tris(2-hydroxyethyl)-s- 
triazine-2,4,6-(lH,3H,5H}-trione  will 
result  in  exposure  to  the  additive  of  no 
greater  than  100  parts  per  billion  (ppb) 
in  the  daily  diet  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  resuh  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  h.:is  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies,  subchronic 
studies,  and  teratological  studies  on  the 
additive.  No  adverse  effects  were 
reported  in  these  studies. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  ethyl  acrylate,  a  carcinogenic 
chemical  that  may  be  present  as  an 
impurity  in  the  additive.  This  risk 
evaluation  of  the  carcinogenic  impurity 
ethyl  acrylate  has  two  asjjects:  (1) 
Assessment  of  the  exposure  to  the 
impurity  from  the  proposed  use  of  the 
additive;  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  probable  exposure  to 
humans. 


A.  Ethyl  Acrylate 

Using  risk  assessment  procedures, 
FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  ethyl  acrylate 
from  the  petitioned  use  of  the  additive 
in  the  manufacture  of  polyester 
elastomers  and  rubber  articles  for 
repeated  use  and  currently  regulated 
uses  to  be  380  parts  per  quadrillion  of 
the  daily  diet  (3  kilograms),  or  1 
nanogram  (ng)  per  person  per  day  (Ref. 
1).  The  agency  used  data  from  the 
National  Toxicology  Program  report 
(No.  259:  1986).  a  bioassay  on  ethyl 
acrylate.  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the  additive 
and  the  level  of  ethyl  acrylate  that  may 
be  present  in  the  additive  (Ref.  3).  The 
results  of  the  bioassay  on  ethyl  acrylate 
demonstrated  that  the  material  was 
carcinogenic  for  rats  and  mice  under  the 
conditions  of  the  study.  The  test 
material  induced  squamous  cell 
neoplasms  in  both  sexes  of  F344/N  rats 
and  B6C3F|  mice  when  administered  by 
gavage  in  com  oil. 

Based  on  the  potential  exposure  of  1 
ng  per  person  per  day,  FDA  estimates 
that  the  upper-bound  limit  of  individual 
lifetime  risk  from  the  use  of  the  3,5-di- 
tert-butyl-4-hydroxyhydrocinnamic  acid 
triester  with  l,3,5-tris(2-hydroxyethyl)- 
s-triazine-2,4.5-(lH,3//,5H)-trione  is 
8.1x10  ".  or  8.1  in  100  billion  (Ref.  4) 
Because  of  the  numerous  conservatisms 
in  the  exposure  estimate,  the  actual 
lifetime  averaged  individual  exposure  to 
ethyl  acrylate  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore  the 
calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
ethyl  acrylate  would  result  from  the 
proposed  use  of  3.5-di-/ert-butyl-4- 
hydroxyhydrocinnamic  acid  triester 
with  1.3.5-tris(2-hydroxyethyl)-s- 
tria2ine-2,4,6-(l//,3H,5H)-trione. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  ethyl  acrylate 
impurity  in  the  food  additive.  The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which  ethyl 
acrylete  may  be  expected  to  remain  as 
an  impurity  following  production  of  the 
additive,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upp)er-bound  limit  of 
lifetime  risk  from  exposure  to  this 
impurity,  even  under  worst-case 
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assumptions,  is  very  low,  less  than  8.1 
in  100  billion. 

C.  Conclusion  on  Safety 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  polyester  elastomers  in 
contact  with  diy  food  and  rubber 
articles  intended  for  repeated  use  in 
contact  with  food  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore, 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171. l{u),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at 
anytime  on  or  before  February  18, 1994. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objection  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 


that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  dated  November  9, 1992. 
from  the  Food  and  Color  Additive  Review 
Section  (HFF-415),  Indirect  Additives 
Branch  (HFF-335).  concerning  FAP  0B4222 
(Ciba-Geigy  Corp.)  exposure  to  the  food 
additive  and  its  component  (ethyl  acrylatc). 

2.  Kokoski.  C  J..  "Regulatory  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Regulation  and  Compliance,  pp.  24-33, 
edited  by  F.  Homburger  J.  K.  Marquis,  and  S. 
Karger.  New  York,  NY,  1985. 

3.  "Carcinogenesis  Studies  of  Ethyl 
Acrylate  (CAS  Reg.  No.  140-68-5)  in  F-344/ 
N  Rats  and  B6C3Fi  Mice"  (gavage  studies), 
National  Toxicology  Program.  Technical 
Report  Series.  No.  259.  December  1986. 

4.  Memorandum  dated  April  19, 1993, 
from  the  Quantitative  Risk  Assessment 
Conmiittee,  Center  for  Food  Safety  and 
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List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  tht  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  178  is 
amended  as  follows: 

PART  17&-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C321,342,  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry  "3,5- 
Di-fert-butyl-4-hydrox)hydrocinnamic 
acid  triester  with  l,3,5-tris(2- 
hydroxyethyl)-s-triazine-2,4,6- 
(lH,3H,5H)-trione"  by  numerically 
adding  a  new  entry  "5"  under  the 
heading  "Limitations"  to  read  as 
follows: 


§178.2010    AnttoxidanU  and/or  stabilizers 
for  polymers. 

•        •        •        •        • 

(b)»*» 


Substances 


Limitations 


3.&-Di-fe<«)utyM- 
hydroxyhydrocinnamic 
acKj  tnestef  witti  1 ,3,&- 
tris(2-hydroxyethyl)-s-tri- 
azir>e-2.4.6-(1H,3H.5H)- 
triorve  (CAS  Reg.  No. 
34137-09-2). 


For  use  only: 

•   •   • 

5.  At  levels 
not  to  exceed 
2  percent  by 
weigtTt  of  poly- 
ester 

elastomers, 
complying  with 
§177.1590  of 
this  ctiapter,  in 
contact  with 
dry  food  only, 
and  finished 
rubber  articles 
for  repeated 
use,  comply- 
ing virith 
§177.2600  of 
this  chapter,  in 
contact  with 
all  foods,  at 
temperatures 
not  to  exceed 
150  °F. 


Dated:  January  12,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioperfor  Policy. 
IFR  Doc.  94-1154  Filed  1-18-94;  8:45  am) 

BILUNG  COOC  4ia0-01-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

24  CFR  Parts  44.  45.  85, 92.  207.  213, 
221,  232,  236.  242.  277.  280.  570.  572, 
575.  576.  577.  578.  579,  880.  881,  883, 
884,  885,  886, 889.  and  890 

(Docket  No.  R-S4-1581:  FR-2594-F-03] 

RIN2501-AB19 

Implementation  of  0MB  Circular  A-133 
"Audits  of  institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions" 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 

SUMMARY:  0MB  Circular  A-133 
provides  policy  guidance  to  Federal 
agencies  for  establishing  uniform 
requirements  for  audits  of  awards 
provided  to  institutions  of  higher 
education  and  other  nonproHt 
organizations.  This  rule  makes  final  the 
interim  rule  that  HUD  promulgated  in 
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July  1992  to  incorporate  the  provisions 
of  the  circular. 

EFFECTIVE  DATE:  February  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  O.  App,  Deputy  Chief  Financial 
Officer  for  Finance,  room  10166, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0650.  TDD:  (202)  708-9300.  (These 
are  not  toll-free  numbers.)  . 
SUPPt.EMENTARY  INFORMATION:  0MB 
Circular  A-133  establishes  audit 
requirements  and  defines  Federal 
responsibilities  for  implementing  and 
monitoring  such  requirements  for 
institutions  of  higher  education  and 
other  nonprofit  institutions  receiving 
Federal  awards.  It  suf)ersedes 
Attachment  F,  subparagraph  2h,  of 
Circular  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  other  Agreements  with  Institutions 
of  Higher  Education.  Hospitals,  and 
Other  Nonprofit  Oreanizations." 

The  provisions  of  Circular  A-133 
apply  to:  a.  Federal  departments  and 
agencies  responsible  for  administering 
programs  that  involve  grants,  cost-type 
contracts  and  other  agreements  with 
institutions  of  higher  education  and 
other  nonprofit  recipients. 

b.  Institutions  of  Higher  Education 
and  Other  Nonprofit  Institutions 
whether  they  are  recipients  receiving 
awards  directly  from  Federal  agencies, 
or  are  subrecipients  receiving  awards 
indirectly  through  other  recipients. 

On  July  27,  1992,  the  Department 
published  an  interim  rule  at  57  FR 
33252  to  adopt  the  provisions  of  the 
circular.  The  rule  adopted  the 
provisions  of  Circular  A-133  by  adding 
to  Title  24  of  the  Code  of  Federal 
Regulations,  a  new  PART  45 — NON- 
FEDERAL ALTDIT  REQUIREMENTS 
FOR  INSTITUTIONS  OF  HIGHER 
EDUCATION  AND  OTHER 
NONPROFIT  INSTITUTIONS.  Part  45 
incorporates  the  requirements  set  forth 
in  Circular  A-133. 

The  r\:!e  also  made  numerous 
technical  changes  throughout  the  parts 
of  Title  24  in  order  to  make  the  cross- 
referencing  and  conforming  changes 
necessary  for  implementation  of 
Circular  A-133.  Included  in  these 
technical  changes  were  a  number  of 
changes  needed  as  a  result  of  the 
definition  of  "Federal  financial 
assistance."  as  set  forth  in  the  circular. 
That  definition  now  covers  loans,  loan 
guarantees,  and  insurance.  Therefore, 
programs  that  make,  guarantee,  or 
insure  loans  to  nonprofit  mortgagors 
have  been  brought  within  the  coverage 
of  Circular  A-133,  as  it  is  implemented 
at  part  45. 


However,  for  HUD  programs  whose 
regulations  are  set  forth  in  24  CFR  parts 
207,  213,  221,  232.  236.  242.  277.  880. 
881.  883.  884,  885.  886.  889.  and  890, 
a  nonprofit  institution  is  the  nonprofit 
corporation  which  owns  the  individual 
property  receiving  the  HUD  assistance. 
Each  project  under  the  parts  200  series 
and  many  projects  under  the  parts  800 
series  are  required  to  complete  project- 
specific  audits  because  they  are  deemed 
to  be  separate  entities.  The  audits 
currently  conducted  under  applicable 
HUD  audit  g\iides  for  these  programs 
will  serve  as  the  organization-wide 
audits  required  by  0MB  Circular  .^-133 
and  this  part.  In  performing  the 
compliance  review  required  by 
paragraph  13.c.  of  0MB  Circular  A-133, 
auditors  should  consider  the 
compliance  requirements  set  forth  in  the 
OMB  Compliance  Supplement.  In 
accordance  with  the  regulatory 
agreement  incident  to  the  insured 
mortgage,  where  HLT)  provides  federal 
funding,  the  audit  reports  pertaining  to 
nonprofit  organizations  subject  to  these 
regulations  are  to  be  submitted  within 
60  days  after  the  end  of  the  fiscal  year 
audited.  Each  of  the  parts  listed  in  the 
first  sentence  of  this  paragraph  is 
amended  to  cross-reference  to  part  45. 
The  details  of  coverage  of  entities 
receiving  assistance  under  these  parts  is 
contained  in  section  45.1(c).' 

Public  Comments 

The  public  was  given  60  days  in 
which  to  submit  comments  to  the 
interim  rule  published  on  July  27,  1992. 
at  57  FR  33252.  and  comments  were 
received  from  three  commenters:  One 
nonprofit  organization,  one  certified 
public  accounting  firm,  and  one 
national  association  of  certified  public 
accountants.  Below  is  a  listing  of  the 
issues  raised  by  the  commenters  and  the 
Department's  response  and  resolution  of 
those  issues. 

Comment:  The  requirements  for  a 
compliance  audit  performed  by  an 
independent  accountant  seem  to  be 
redundant,  time-consuming,  and  costly, 
especially  where  municipal  and  county 
requirements  include  monthly  financial 
and  compliance  reports,  and  both 
municipal  and  county  officials  perform 
inspection  of  the  records,  programs  and 
procedures.  Nonprofit  organizations  that 
are  subrecipients  should  be  allowed  to 
continue  adherence  to  the  guidelines  in 


'  Parts  889  and  890  are  programs  regarding 
supportive  housing  for  the  elderly  and  persons  with 
disabilities,  respectively.  The  regulations  for  these 
programs  were  developed  after  the  publication  of 
the  interim  rule.  Nonetheless,  the  projects  under 
these  programs  are  required  to  complete  project- 
specific  audits  because  they  are  deemed  to  be 
separate  entities. 


Circular  A-110.  [one  nonprofit 
organization  and  one  certified  public 
accounting  firm) 

Fesponse:  Accommodation  of  this 
comment  is  not  feasible.  OMB  issued 
Circular  A-133  to  supersede  portions  of 
Circular  A-110  and  clearly  included, 
under  the  A-133  coverage,  funds 
received  as  a  subrecipient.  The 
Department  is  implementing  the 
provisions  of  the  circular  and  has  no 
flexibility  in  this  matter. 

Comment:  The  rule  should  be 
effective  for  years  beginning  on  or  after 
August  26, 1992,  the  effective  date 
stated  for  the  rule.  However,  the 
revisions  to  paragraph  45.1(d)  state  that 
the  requirements  are  applicable  to  fiscal 
years  beginning  on  or  after  January  1 , 
1990.  An  effective  date  of  January  1, 
1990  requires  institutions  to 
retroactively  apply  OMB  Circular  A- 
133,  creating  an  undue  hardship  on 
those  institutions  and  their  auditors, 
[one  national  association  of  certified 
public  accountants) 

Response:  The  date  in  the  summary  of 
the  interim  rule  (August  26. 1992) 
relates  to  when  the  audit  is  conducted, 
and  the  date  in  section  45.1  (fiscal  years 
beginning  on  or  after  January  1. 1990) 
relates  to  the  period  audited.  Circular 
A-133  specifies  that  audits  of  periods 
beginning  on  or  after  January  1, 1990 
will  be  covered.  The  Department  is' 
merely  implementing  OMB  policy. 

Comment:  The  revisions  to  paragraph 
45.1(b)  state  that  the  requirements  apply 
to  nonprofit  institutions  "•   *  *  as 
defined  in  OMB  Grcular  A-133 
(including  hospitals  that  are  not 
affiliated  with  an  institution  of  higher 
education)  *   *   ".**  However,  section 
l.k.  of  the  Attachment  to  Circular  A-133 
excludes  hospitals  that  are  not  affiliated 
with  an  institution  of  higher  education 
Clarification  is  needed,  lone  national 
association  of  certified  public 
accountants) 

Response:  The  substitution  of  Circular 
A-133,  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,  for  Circular  A-110, 
Attachment  F,  subparagraph  2h  (which 
covered  grants  to  universities,  hospitals, 
and  other  nonprofit  organizations)  left 
open  the  issue  of  coverage  of  hospitals. 
The  explanation  for  this  omission, 
advanced  by  OMB,  was  that  most 
hospitals  receive  reimbursement  from 
the  federally  funded  Medicaid  and 
Medicare  programs,  each  of  which  has 
its  own  statutory  audit  requirements. 
Albeit  hospitals  which  are  affiliated 
with  universities  are  covered  by 
Grcular  A-133  by  reason  of  that 
affiliation  and  non-university  affiliated 
hospitals,  which  receive  federal  funds 
pursuant  to  research  contracts,  are 
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subject  to  contract  closing  audits,  there 
stili  remained  a  policy  decision  of 
coverage  of  non-university  affiliated 
hospitals  that  may  be  receiving  HUD 
assistance.  Therefore,  under  section 
45.1(b)  of  the  interim  rule,  the  coverage 
was  continued  under  Circular  A-133  for 
non-universitv  affiliated  hospitals  that 
receive  HIJD  essistauce.  The  decision  to 
extend  coverage  to  this  group  of 
hospitals  receiving  HUD  assistance  was 
made  as  a  metier  cf  policy.  Any  hospital 
receiving  Federal  funds  should,  as  a 
matter  of  sound  fiGcai  management, 
receive  audit  reviews  cf  the  use  of  those 
funds. 

This  Final  Rule 

This  rule  mokes  final  the  interim  rule 
that  is  discussed  above.  The  following 
lour  programs  are  added  to  its  coverage 
by  this  final  rule,  since  the  regulations 
ff)r  these  programs  were  developed  after 
the  publication  of  the  interim  rule: 
PART  92— HOME  INVESTMFNT 
PARTNERSHIPS  PRC)GR/\M.  PART 
572— HOPE  FOR  HOMEOWNERSHIP 
OF  SINGLE  FAMILY  HOMES 
PROGRAM  (HOPE  3).  PART  889— 
SUPPORTIVE  HOUSING  FOR  THE 
ELDEPiY.  and  PART  890— 
SUPPORTIVE  HOUSING  FOR 
PERSONS  WITH  DISABILITIES.  As 
discussed  earlier  in  this  preamble,  the 
projects  under  parts  889  and  890  are 
required  to  complete  project-specific 
audits. 

Other  Matters 

Executive  Order  12866. 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
Any  changes  made  in  the  rule 
subseque"t  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
ITrban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410. 

Environmentcl  Determination. 

The  content  of  this  rule  does  not 
constitute  a  development,  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites,  but  relates  only  to 
auditing  and  fiscal  functions.  Thus,  the 
authorities  and  standards  of  §  50.4  of  24 
CFR  part  50  (the  rtgulations 
implementing  Section  i02(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969)  are  inapplicable  to  this  rule; 
therefore,  it  is  categorically  excluded 
from  the  NEPA  requirements  pursuant 
to  §  50.20(k). 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory-  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
th.it  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
rule  does  not  impose  additional  audit 
requirements,  but  merely  makes 
uniform  the  procedures  that  will  be 
followed. 

E.KOcutive  Order  12612.  FedtTLtism 

Tiie  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  does  not  have 
"fedoralism  implications"  because  it 
dovs  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemm.ent. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  nile  does  not  have 
potential  significant  impad  on  family 
formation,  maintenance,  and  general 
well-being. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  item  1467  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993  (.58  FR  56402.  56415),  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects 

2-1  CFR  Part  44 

Accounting.  Grant  programs.  Grant 
programs — housing  and  community 
development.  Intergovernmental 
relations.  Loan  programs — housing  and 
community  development.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Pari  45 

Audit  requirements-nonprofit.?, 
universitief .  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  83 

Accounting,  Grant  programs. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
programs — Indians.  Low  and  moderate 
income  housing,  Manufactured  homes. 
Rent  subsidies,  reporting  and 
recordkeeping  requirements. 


24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  213 

Cooperatives.  Mortgage  insurance; 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  232 

Fire  prevention.  Health  facilitits. 
Loan  programs — health.  Loan 
programs — housing  and  commimity 
development.  Mortgage  insurance. 
Nursing  homf;':.  Ri^porting  and 
recordkeeping  requi.-ements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  242 

Hospitals,  Mortgage  insurance. 
Reporting  and  rtcordketping 
requirements. 

24  CFR  Part  277 

Aged.  Handicapped,  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 

24  CFR  Part  280 

Community  development.  Grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Low  and 
moderate  income  housing.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure.  American  Samoa. 
Comm.unity  dt  velopment  Mock  :'..-anls. 
Grant  program.s — housing  and 
community  development.  Grant 
programs^-educr.tion,  Guam.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Northern 
Mariana  Islands.  Pacific  Islands  Tru.st 
Territory-.  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Virgin 
Islands.  Student  aid. 

24  CFR  Part  572 

Condominiums.  Cooperatives,  Fair 
housing.  Government  property.  Grant 
programs — housing  and  community 
development.  Low  and  moderate 
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income  housing.  Nonprofit 
organizations,  reporting  and 
recordkeeping  requirements. 

24  CFR  Part  575 

Civil  rights.  Community  facilities. 
Grant  programs — housing  and 
community  development.  Grant 
programs — social  programs.  Homeless, 
Reporting  and  recordkeeping 
requirements. 

24  CFB  Part  576 

Community  facilities.  Grant 
programs — housing  and  community 
development,  Emerger>c>'  shelter  grants. 
Homeless,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  577 

Grant  programs — housing  and 
community  development.  Homeless, 
Community  facilities,  Employment, 
Grant  programs — social  programs. 
Handicapped,  Mental  heahh  programs. 
Nonprofit  organizations,  Reporting  and 
recordkeeping. 

24  CFB  Part  578 

Community  facilities.  Grant 
programs — housing  and  community 
development.  Grant  programs — social 
programs.  Handicapped,  Homeless, 
Reporting  and  recordkeeping 
requirements,  Mental  health  programs. 
Nonprofit  organizations.  Technical 
assistance. 

24  CFR  Port  579 

Grant  programs — housing  and 
community  development.  Homeless. 
Reporting  and  recordkeeping 
requirements.  Community  facilities. 
Grant  programs — social  programs. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  381 

Cra.it  programs — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  ai>d 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 


24  CFR  Part  885 

Aged,  Handicapped,  Loan  programs — 
housing  and  community  development, 
Lov»^  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeepi.'^g  requirements. 

24  CFR  Part  889 

Aged,  Capital  advance  programs. 
Grant  programs — housing  and 
community  development,  Loan 
programs— housing  and  community 
development.  Low  and  moderate 
income  bousing,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  890  ^ 

Civil  rights.  Grant  programs — housing 
and  community  development. 
Individuals  with  disabilities.  Loan 
programs-:-housing  and  community 
development.  Low  and  moderate 
income  housing.  Mental  health 
programs.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations,  parts  44,  45,  85, 
207, 213,  221,  232,  236,  242,  277,  280, 
570,  575,  576,  577,  578,  579,  880, 881, 
883,  884,  885,  and  886,  Implementation 
of  OM3  Circular  A-133  "Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions",  Is 
amended  by  adopting  as  final  the 
interim  rule,  published  in  the  Federal 
Register  on  July  27,  1992  at  57  FR 
33252,  and  is  further  amended  with  the 
following  revisions  to  parts  92,  572,  881, 
889,  and  89C,  to  read  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  for  part  92  continues 
to  read  as  follows: 

Authority:  42  U.S.C  35a5(d)  and  12701- 
12839. 

2.  Section  92.506  is  revi.sed  to  read  as 
follows: 

§92.506    Audit 

Audits  of  the  participating 
jurisdiction  and  subrecipients  must  be 
conducted  in  accordance  with  24  CFR 
parts  44  and  45,  as  applicable. 

3.  Section  92.646  is  revised  to  read  as 
follows: 

%92Mt    Audn. 

Audits  of  the  Indian  tribe  and 
subrecipients  must  b«  conducted  In 


accordance  with  24  CFR  parts  44  and 
45,  as  applicable. 

PART  573— HOPE  FOR 
HOMEOWNERSHIP  OF  SINGLE 
FAMILY  HOMES  PROGRAM  (HOPE  3) 

4.  The  authority  for  part  572 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12891. 

5.  In  §  572.420,  the  last  sentence  of 
paragraph  (aMt)  is  revised  to  read  as 
follows: 

§572.420    Mlsc«Uan«ous  requirements. 

la)*   •    * 

(1)*   •   "Recipients  are  also  subject  to 
the  audit  requirements  of  OMB  Circular 
A-128  (Audits  of  State  and  Local 
Governments)  implemented  at  24  CFR 
part  44,  and  OMB  Circular  A-133 
(Audits  of  In.stitutions  of  Higher 
Learning  and  Other  Nonprofit 
Institutions),  implemented  at  24  CFR 
part  45,  as  applicable. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

6.  The  authority  for  part  881  is  reviited 
to  read  as  follows: 

Authority:  42  U.S.C  1437a,  1437c,  1437f, 

and  3535<d). 

7.  In  §881.211,  paragraph  (b)  is 
revised  to  read  as  follows: 

§881.211     Audit 

•         •         *         •         • 

(b)  Where  a  nonprofit  organization  is 
the  eligible  owner  of  a  project,  receiving 
financial  assistance  under  this  part,  the 
audit  requirements  in  24  CFT?  part  45 
shall  apply. 

PART  689-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

8.  The  authority  for  part  889 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1701q;  42  U.S.C 
3535;d). 

9.  Part  889  is  amended  to  add  a  new 
§  839.280  to  subpart  B,  to  read  as 
follows: 

§  888J!80    Audit  r«quireinents. 

Nonprofits  receiving  assistance  under 
this  part  are  subject  to  the  audit 
requirements  in  24  CFR  part  45. 

PART  890— SUPPORTIVE  HOUSING 
FOR  PERSONS  WITH  DISABILITIES 

10.  The  authority  for  part  890 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C  3535(d)  and  8013. 
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11.  Part  890  is  amended  to  add  a  new 
§  890.275  to  subpart  B  to  read  as 
follows: 

§890J!75    Audit  requirements. 

Nonprofits  receiving  assistance  under 
this  part  are  subject  to  the  audit 
requirements  in  24  CFR  part  45. 

Dated:  December  21. 1993. 
Henry  G.  Cisneros, 
Secretary. 

(FR  Doc  94-1258  Filed  1-18-94.  8:45  am) 
BILUNG  COOC  4210-32-l> 


DEPARTMEtfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior 

ACTION:  Final  rule,  approval  of 

amendment 

StiMMARY:  OSM  is  announcing  its 
decision  to  approve  a  proposed 
amendment  to  the  Colorado  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Colorado  program),  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  Colsrado's 
rules  concerning  backfilling  and  grading 
for  the  elimination  of  highwalls,  and 
limited  variances  from  approximate 
original  contour  (AOC)  requirements. 
The  amendment  is  intended  to  revise 
the  Colorado  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  to  improve  operational 
efficiency. 

EFFECTIVE  DATE:  January  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen.  Director,  Telephone 
(505)  766-1486. 
SUPP1.EMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program. 

II.  Submission  of  Proposed  Amendment. 

III.  Director's  Findings. 

IV  Summary  and  Disposition  of  Comments. 

V  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Colorado  Program 

On  December  15.  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program  for  the  regulation 
of  coal  exploration  and  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  General 
background  information  on  the 


Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  December  15.  1980,  Federal 
Register  (45  FR  82173).  Actions  taken 
subsequent  to  approval  of  the  Colorado 
program  are  codified  at  30  CFR  906.15. 
906.16.  and  906  30 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  March  19,  1993. 
Colorado  submitted  to  OSM  a  proposed 
amendment  to  the  rules  of  the  Colorado 
Mined  Land  Reclamation  Board  (Board) 
at  2  Code  of  Colorado  Regulations  (CCR) 
407-2  (administrative  record  No.  CO- 
536).  Colorado  submitted  the  proposed 
amendment  at  its  own  initiative. 

In  its  March  19.  1993.  amendment. 
Colorado  proposed  to  revise  2  CCR  407- 
2.  Rule  4.14.1(2).  performance  standards 
for  underground  mining  operations  and 
remining  operations;  Rule  4.14.2. 
modifications  by  the  Colorado  Division 
of  Minerals  and  Geology  (Division)  to 
the  general  backfilling  and  grading 
requirements  for  steep-slope, 
underground,  and  remining  operations: 
and  Rule  4  27.4.  variances  from  AOC 
requirements. 

OSM  published  a  notice  in  the 
Federal  Register  on  April  14.  1993  (58 
FR  193G7).  announcing  receipt  of  the 
proposed  amendment  to  the  Colorado 
program  and  inviting  public  comment 
on  its  adequacy  (administrative  record 
No.  CO-541).  the  public  comment 
period  was  scheduled  to  end  M.3y  14. 
1993.  However,  in  response  to  a  request 
for  an  extension  of  the  public  comment 
period.  OSM  published  a  notice  in  the 
May  12,  1993,  Federal  Register  (58  FR 
27967)  extending  the  public  comment 
period  until  May  29.  1993 
(administrative  record  No.  CO-545). 

During  its  review  of  the  amendment. 
OSM  identified  concerns  with  Rules 
4.14.1(2)  (f)  and  (g).  regarding  the  need 
for  a  written  demonstration  that  all 
reasonably  available  spoil  is  insufficient 
to  completely  backfill  a  highwall;  Rules 
4.14.1(2)  (f)  and  (g),  regarding  the  need 
to  define  the  term  "reasonably  available 
spoil";  Rules  4.14.1<2)  (Odii)  and  (g)(iii). 
regarding  the  need  to  demonstrate  to  the 
satisfaction  of  the  regulatory  authority 
that  a  highwall  remnant  is  stable;  and 
Rule  4.14.1(2)(f)(i).  regarding  the  need  to 
require  that  all  reasonably  available 
spoil  within  the  permit  area  be  used  to 
eliminate  a  highwall.  OSM  notified 
Colorado  of  these  concerns  by  letter 
dated  July  8.  1993  (administrative 
record  No.  CO-553). 

Colorado  responded  in  a  letter  dated 
August  4.  1993.  by  submitting 
additional  explanatory  information  and 
a  revised  amendment  (administrative 


record  No.  CO-559).  Specifically. 
Colorado  proposed  additional  revisions 
to  (1)  Rule  1.04  (103a)  to  include  a 
definition  of  the  term  "reasonably 
available  spoil";  (2)  Rule  4.14.1(2)(f). 
regarding  a  demonstration  by  the 
applicant  in  wTiting  that  an  existing 
highwall  was  in  place  prior  to  August  3. 
1977,  and  that  the  volume  of  all 
reasonably  available  spoil  is  insufficient 
to  completely  backfill  the  highwall  and 
face-up  area  so  as  to  achieve  a  safety 
factor  of  1.3;  (3)  Rule  4.14.1(2)(n(i), 
regarding  the  requirement  that  all 
reasonably  available  spoil  in  the  permit 
area  be  used  to  backfill  a  highwall;  (4) 
Rules4.14.1(2)(f)(iii)  and  (g)(iii), 
regarding  the  requirement  that  the 
operator  demonstrate  to  the  satisfaction 
of  the  Division  that  a  highwall  remnant 
is  stable;  and  (5)  Rule  4.14.1(2)(g). 
regarding  the  allowance  for  incomplete 
highwall  elimination  for  remaining 
operations  that  contain  a  preexisting 
highwall  where  the  operator 
demonstrates  in  writing  to  the  Division 
that  the  volume  of  all  reasonably 
available  spoil  is  insufficient  to 
completely  backfill  a  reaffected  or 
enlarged  highwall  so  as  to  achieve  a 
safety  factor  of  1.3. 

OSM  announced  receipt  of  the  revised 
amendment  in  the  August  30.  1993. 
Federal  Register  (58  FR  454C7),  and.  in 
the  same  notice,  reopened  and  ext'nded 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the 
amendment  considering  the  additional 
materials  submitted  (administrative 
record  No.  CO-570).  The  comment 
period  closed  on  September  14,  1993. 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  llu'  Director 
finds  that  the  proposed  amendment,  as 
submitted  by  Colorado  on  March  19, 
1993,  and  as  revised  by  it  on  August  4, 
1993,  is  no  less  stringent  than  SMCR^ 
ffnd  no  less  effective  than  the  Federal 
regulations. 

1.  Nonsubstantive  Revisions  to 
Colorado's  Regulations 

Colorado's  proposed  revisions  to  the 
following  previously-approved  rules  are 
nonsubstantive  in  nature  and  consist  of 
minor  editorial,  punctuation,  and 
codification  changes.  Corresponding 
Federal  provisions,  if  anv  exist,  are 
listed  in  parentheses. 

Rule  4.14.1(2)(h)  (30  CFR  816  102(d) 
and  817.102(d)).  placement  of  spoil  on 
the  area  outside  the  mined-O'jt  area; 

Rule  4.14.2(l)(a)  (30  CFR  816.102(b) 
and  817.102(b)).  general  slope  grading 
requirements,  and 
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Rule  4.27.4  (30  CFR  816.102(a)(1)  and 
(2).  817.102(a)(1)  and  (2).  816.133(d) 
and  817.133(d)),  limited  variances  from 
AOC  requirements. 

Because  the  proposed  revisions  to 
these  previously-approved  Colorado 
rules  are  nonsubstantive  in  nature,  the 
Director  finds  that  these  proposed 
Colorado  regulations  are  not 
inconsistent  with  SMCRA  and  are  no 
less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 

2.  Rule  1.0-t(W3a).  Definition  of 
"Eeasonably  Available  Spoil" 

At  newly-created  Rule  1.04(103a), 
Colorado  proposed  to  define  the  term 
"reasonably  available  spoil"  that  would 
apply  to  backfilling  and  grading 
operations  and  highwall  elimination  on 
continuously  mined  areas  (Rule 
4.14.1(2)(0,  finding  No.  3)  and  on 
remaining  operations  on  previously 
mined  areas  (Rule  4.14.1(2)(g).  finding 
No.  4).  Colorado  proposed  to  define 
"reasonably  available  spoil"  to  mean 
"spoil  and  suitable  coal  mine  waste 
material  generated  by  a  remaining 
operation,  or  other  spoil  or  suitable  coal 
mine  waste  material  located  in  the 
permit  area  that  is  accessible  and 
available  for  use  and  that  when 
rehandled  will  not  cause  a  hazard  to 
pubhc  safety  or  significant  damage  to 
the  environment."  Colorado's  proposed 
definition  is  substantively  identical  to 
the  corresponding  Federal  definition  of 
the  term  "reasonably  available  spoil"  at 
30  CFR  701.5.  Accordingly,  the  Director 
finds  that  Colorado's  proposed  Rule 
1.04(103a)  defining  the  term 
"reasonably  available  spoil"  is  no  less 
effective  than  the  corresponding  Federal 
definition  of  "reasonably  available 
spoil"  at  30  CFR  701.5.  The  Director 
approves  the  proposed  rule. 

3.  Rule  4. 14.1(2)(P.  Exception  From  the 
Requirement  for  Complete  Highwall 
Elimination  for  Continuously  Mined 
Areas  at  Underground  Mining 
Operations 

Colorado  proposed  to  recodify 
existing  Rule  4.14.1(2)(f)  as  4.14.1(2)fh) 
and  add  a  new  Rule  4.14.1(2)(f).  At  Rule 
4.14.1(2)(f).  Colorado  proposed 
requirements  tor  undergroiind  mining 
operations  that  have  highwalls  or  face- 
up areas  that  were  in  place  prior  to 
August  3.  1977.  the  effective  date  of 
SMCRA,  and  have  continued  to  operate 
in  the  same  location  after  that  date.  In 
this  rule  Colorado  proposed  an 
exception  from  the  requirement  for 
complete  elimination  of  face-up  areas 
and  highwalls  for  underground  mining 
operations  of  an  applicant  demonstrates 
in  writing  to  the  Division  that  the 
volume  of  all  reasonably  available  spoil 


is  insufficient  to  completely  backfill  the 
highwall  and  face-up  area  so  as  to 
achieve  a  safety  factor  of  1.3.  Such  face- 
up areas  and  highwalls  would  have  to 
be  eliminated  to  the  maximum  extent 
technically  practical.  Furthermore, 
Colorado  proposed  at  Rules  4.14.1(2)(0 
(i)  through  (v)  that  (1)  all  reasonably 
available  spoil  in  the  permit  area  shall 
be  used  to  backfill  the  highwall  and  that 
reasonably  available  spoil  in  the  vicinity 
of  the  operation  shall  be  included  in  the 
permit  area,  (2)  the  backfill  shall  be 
graded  to  a  slope  that  is  compatible  with 
the  approved  postmining  land  use  and 
that  provides  adequate  drainage  and 
meets  a  minimum  static  safety  factor  of 
1.3,  (3)  the  highwall  remnant  shall  be 
sufficiently  stable  so  as  not  to  pose  a 
hazard  to  the  public  health  and  safety  or 
to  the  environment  and  the  operator 
shall  demonstrate,  to  the  satisfaction  of 
the  Division,  that  the  highwall  is  stable, 
(4)  exposed  coal  seams,  toxic  and  acid- 
forming  materials,  and  combustible 
materials  shall  be  adequately  covered  or 
treated  in  accordance  with  Rule  4.14.3, 
and  (5)  spoil  placed  on  the  outslope 
during  mining  of>eretions  that  occurred 
prior  to  August  3,  1977.  shall  not  be 
disturbed  if  such  disturbance  will  cause 
instability  of  the  remaining  spoil  or 
otherwise  increase  the  hazard  to  the 
public  heahh  and  safety  or  to  the 
environment. 

The  Federal  backfilling  and  grading 
regulations  at  30  CFR  817.106  (a),  (b). 
and  (b)(1)  allow  an  exception  from  the 
requirement  for  complete  highwall 
elimination  for  underground  mining 
operations  that  remine  highwalls  in 
"previously  mined  areas,"  which  by 
definition  are  those  that  existed  prior  to 
August  3, 1977,  the  effective  date  of 
SMCRA.  and  are  not  subject  to  the 
standards  of  SMCRA.  These  regulations 
allow  for  the  incomplete  elimination  of 
such  highwalls  where  the  volume  of  all 
reasonably  available  spoil  is  insufficient 
to  completely  backfill  the  reaffected  or 
enlarged  highwall. 

Cororado's  proposed  rules  differ  from 
the  Federal  regulations  in  that  C/ilorado 
proposed  to  extend  the  exception  for 
incomplete  highwall  elimination  to 
underground  mining  operations  where 
highwalls  or  face-up  areas  were  in  place 
prior  to  August  3,  1977,  the  effective 
date  of  SMCRA.  and  have  continued  to 
operate  in  the  same  location  after  that 
date. 

The  Director  has  approved  similar 
proposed  regulations  for  Kentucky, 
West  Virginia,  and  Utah  (52  FR  49398, 
49399.  December  31.  1987;  56  FR  21304. 
21330-21331,  May  23. 1990,  58  FR 
48600.  48603.  September  17.  1993). 
Colorado's  proposed  rules  and 
Kentucky's.  West  Virginia's  and  Utah's 


approrved  regulations  address  the 
situation  of  operators  attempting  to 
reclaim  face-up  entry  areas  that  are 
created  prior  to  the  passage  of  SMCRA. 
Many  of  these  underground  mines  have 
been  in  existence  for  many  years  and 
the  earthen  material  necessary  to 
eliminate  the  fece-up  entry  is  either  no 
longer  available  or  has  been  completely 
revegetated  and  its  handling  and  use 
would  cause  new  environmental      \ 
damage  and  disruption.  This  problein  is 
unique  to  underground  mines  wher^ 
highwall  areas  do  not  move  with  the\ 
coal  removal  ojierations  (as  with  surfk» 
mines)  but  exist  in  a  static  state  for      \ 
many  years.  The  problem  is  not 
encountered  in  surface  mines  where 
post-SMCRA  operations  are  continually 
creating  new  highwalls  rather  than 
extracting  coal  from  pre-SMCRA 
highwall  areas. 

In  passing  SMCRA,  Congress 
addressed  the  surface  impacts  of 
underground  mining  and  surface 
extraction  of  coal  in  a  generally  similar 
manner,  but  it  did  provide  for  important 
differences.  In  section  516  of  SMCRA. 
Congress  affirmatively  established 
certain  performance  standards 
applicable  to  underground  mines  and 
incorporated  by  reference  other 
performance  standards  at  section  515. 
One  of  the  performance  standards 
incorporated  by  reference,  section 
515(b)(3),  requires  highwall  elimination. 
However,  section  516(b)(10)  also 
requires  that  the  Secretary  shall  make 
such  modifications  in  the  requirements 
imposed  by  this  subparagraph  as  are 
necessary  to  accommodate  the  distinct 
difference  between  surface  and 
underground  coal  mining. 

For  the  Kentucky,  West  Virginia,  and 
Utah  provisions,  the  Director  exercised 
his  authority  as  the  Secretary's  designee 
to  consider  these  distinct  differences 
between  surface  and  underground 
mines  and  approved  them.  The  Director 
reasoned  that  the  provisions  provided 
equitable  treatment  for  pre-SMCRA 
mines  that  have  operated  continuously 
since  before  the  effective  date  of 
SMCRA.  They  also  afforded  the  same 
variance  from  AOC  requirements  as  is 
provided  in  30  CFR  817.106  for 
remining  sites  where  operation  of  a  pre- 
SMCRA  mine  has  been  interrupted  and 
mining  was  begun  again  at  the  sites  after 
the'  effective  date  of  SMCRA. 

For  the  same  reasons  discussed  above 
for  the  Kentucky,  West  Virginia,  and 
Utah  proposed  regulations,  the  Director 
finds  that  Colorado's  proposed  Rules 
4.14.1(2)(0  (i)  through  (v)  are  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  817.106  (a),  (b), 
and  (b)(1)  or  any  other  requirements  of 
the  Federal  regulations  or  SMCRA, 
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insofar  as  they  apply  to  underground 
mining  operations  that  operated  prior  to 
August  3, 1977.  and  have  continuously 
operated  since  that  time. 

The  Director  wishes  to  emphasize  that 
any  exception  to  SMCRA's  requirement 
to  completely  eliminate  all  highwalls. 
including  the  exception  for 
continuously  mined  areas,  must  be 
construed  and  implemented  in  a 
carefully  limited  manner  and  should 
ensure  that  the  highwall  is  removed  to 
the  maximum  extent  technically 
practical  (48  FR  41720.  41729, 
September  16. 1983).  Thus,  for  example, 
where  an  underground  mining 
operation  has  been  continuously  mined 
since  before  the  effective  date  of 
SMCRA  (August  3, 1977)  and  contains 
both  pre-  and  post-SMCRA  face-up  or 
portal  areas,  this  exception  must  be 
understood  as  applying  only  to  the  pre- 
SMCRA  face-up  areas.  Any  post-SMCRA 
portal  areas  within  the  same  mining 
operation  must  comply  with  the 
requirement  to  completely  eliminate  all 
highwalls. 

Colorado  has  confirmed  that  the 
exception  proposed  at  Rule  4.14.1(2)(f) 
would  apply  only  to  those  face-up  areas 
or  highwalls  that  were  created  prior  to 
August  3,  1977,  and  that  any  face-up 
area  or  highwall  initially  formed  after 
August  3,  1977,  at  an  underground 
mining  operation  would  be  subject  to 
the  requirements  for  complete  highwall 
elimination  under  the  approved 
Colorado  program  (administrative 
record  No.  CO-538). 

For  the  reasons  discussed  above,  the 
Director  approves  Colorado's  proposed 
Rules  4.14.1(2)(f)  (i)  through  (v). 

4.  Rule  4.14.J(2)(g).  Exception  From  the 
Fequirement  for  Complete  Highwall 
Elimination  for  Bemining  Sites  Mined 
and  Abandoned  Prior  to  August  3,  1977 

Colorado  proposed  to  add  Rule 
4.14.1(2)(g),  which  allows  for  an 
exception  to  the  requirement  for 
complete  highway  elimination  at 
remitting  operations  initiated  after 
August  3, 1977,  on  sites  that  were 
mined  and  abandoned  prior  to  August  3, 
1977,  and  contain  a  preexisting 
highwall,  when  the  operator 
demonstrates  in  writing  to  the  Division 
that  the  volume  of  all  reasonably 
available  spoil  is  insufficient  to 
completely  backfill  the  reaffected  or 
enlarged  highwall  so  as  to  achieve  a 
static  safety  factor  of  1.3.  In  such 
instances,  the  highwall  must  be 
eliminated  to  the  maximum  extent 
technically  practical  and  must  comply 
with  criteria  proposed  at  Rules 
4.14.1(2)(g)  (i)  through  (v),  which  are 
addressed  in  finding  No.  3. 


Colorado's  proposed  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.106(b)  (1)  through  (4). 
817.106(b)  (1)  through  (4),  816.102  (a)(3) 
and  (f),  and  817.102(a)(3)  and  (f).  For 
this  reason,  the  Director  finds  that 
Colorado's  proposed  Rules4.14.1(2)(g) 
(i)  through  (v)  are  no  less  effective  than 
the  counterpart  Federal  regulations  and 
approves  them. 

5.  Revisions  to  Colorado's  Approved 
Program  to  Incorporate  Both  Existing 
and  Proposed  Exemptions  to  the 
Requirement  to  Achieve  AOC  and 
Proposed  Exceptions  to  the  Requirement 
to  Completely  Eliminate  all  Highwalls 

(A)Rule4.14.1(2)(a) 

(1)  Colorado's  proposed  references  to 
both  existing  and  proposed  exemptions 
to  the  requirement  to  achieve  AOC. 
Existing  Colorado  Rule  4.14.1(2)(a). 
which  has  been  previously  approved  by 
OSM,  provides  that  the  AOC  of  an  area 
disturbed  by  surface  mining  must  be 
restored  "lelxcept  as  specifically 
exempted  in  these  Rules."  Colorado 
proposed  to  eliminate  the  general 
phrase  "(iln  these  Rules"  and  replace  it 
with  specific  references  to  all  of  the 
provisions  of  the  Colorado  program  that 
provide  exemptions  from  the 
requirement  to  restore  AOC.  The 
referenced  exemptions  include 
proposed  Rules  4.14.1(2)(f)  and 
4.14.1(2)(g)  and  existing  Rules  2.06.5, 
4.14.1(2)(e),  and  4.27.4. 

Proposed  Rule  4.14.1(2)(f),  which  has 
no  counterpart  in  the  Federal 
regulations,  provides  a  limited 
exemption  from  the  requirement  to 
restore  AOC  when  the  operation  is  an 
underground  mining  operation  that 
contains  a  highwall  or  face-up  area  that 
was  in  place  prior  to  August  3. 1977. 
For  the  reasons  discussed  in  finding  No. 
III. 3..  this  exemption  is  no  less  effective 
than  the  Federal  regulations. 

Proposed  rule  4.14.1(2)(g)  provides  an 
exemption  from  the  requirement  to 
restore  AOC  for  remining  operations 
initiated  on  sites  that  contain  a 
preexisting  highwall.  For  the  reasons 
discussed  in  finding  No.  III.4.,  this 
exemption  is  no  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  816.102(a)(3)  and  (f),  817.102(a)(3) 
and  (f).  816.106(b)  (1)  through  (4),  and 
817.106(b)  (1)  through  (4). 

Existing  Rules  2.06.5  and  4.27.4, 
which  were  previously  approved  by 
OSM,  provide  an  exemption  from  the 
requirement  to  restore  AOC  in  steep- 
slope  mining  situations.  This  exemption 
is  no  less  effective  than  the  counterpart 
Federal  regulation  exemptions  at  30 
CFR  785.16.  816.102(a)  (1)  and  (2). 


817.102(a)  (1)  and  (2),  816.133(d).  and 
817.133(d). 

Existing  Rule  4.14.1(2)(e)  provides 
that,  for  an  underground  mining 
operation,  excess  material  not  required 
to  eliminate  all  highwalls  and 
depressions  need  not  be  returned  to 
AOC  as  required  by  the  general  grading 
requirements  at  Rule  4.14.2  if  the 
operation  demonstrates  compliance 
with  the  applicable  hydrologic  balance, 
topsoil.  excess  spoil,  and  revegetation 
requirements  at  Rules  4.05,  4.06.  4.09. 
and  4.15  and  the  Division  approves  this 
practice.  Rule  4.14.1(2)(e).  which  was 
previously  approved  by  OSM.  has  no 
direct  counterpart  in  the  Federal 
regulations  but  has  a  general 
counterpart  in  the  Federal  backfilling 
and  grading  regulations  at  30  CFR 
817.102(a)(1).  The  applicable  part  of  this 
regulation  requires  that  disturbed  areas 
for  underground  mining  operations  be 
backfilled  and  graded  to  achieve  AOC. 
Rule  4.14.1(2)(e)  provides  a  specific 
underground  mining  exemption  to 
returning  or  blending  excess  material  to 
AOC.  The  Director  interprets  this  rule  to 
mean  that  an  underground  mining 
operation's  disturbed  area,  including  ail 
highwalls  and  depressions,  must  be 
backfilled  and  returned  to  AOC  and  that 
any  excess  material  deposited  outside 
the  disturbed  area  must  be  blended  with 
the  surrounding  terrain  to  achieve  AOC. 
When  narrowly  interpreted  in  this 
manner  to  apply  to  underground  mining 
activities,  and  not  to  surface  mining 
activities,  and  only  to  excess  spoil 
material  remaining  after  AOC  of  the 
disturbed  area  has  t)een  achieved.  Rule 
4.14.1(2)(e)  is  not  inconsistent  with  the 
Federal  regulations  at  30  CFR 
817.102(a)(1). 

The  Federal  regulations 
corresponding  to  proposed  Rule 
4.14.1(2)(a)  are  found  at  30  CFR 
816.102(a)(1)  and  30  CFR  817.102(a)(1). 
Like  the  proposed  rule,  the  Federal 
regulations  contain  specific  references 
to  the  portions  of  the  Federal 
regulations  that  provide  exemptions  to 
the  requirement  to  restore  AOC.  Since 
the  proposed  revision  would  add 
specificity  and  clarity  to  the  existing 
rule,  and  since  each  exemption 
referenced  by  the  proposed  revision  is 
no  less  effective  than  the  counterpart 
exemption  in  the  Federal  regulations, 
the  Director  finds  the  proposed  revision 
to  be  no  less  effective  than  the 
corresponding  Federal  regulations  and 
approves  it. 

(2)  Colorado's  proposed  exceptions  to 
the  requirement  to  completely  eliminate 
all  highwalls.  Existing  Colorado  Rule 
4.14.1(2)(a)  also  provides  that  spoil 
must  be  graded  to  eliminate  all 
highwalls.  spoil  piles,  and  depressions. 
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Colorado  proposed  to  further  revise 
Rule  4.14.1(2)(a)  to  provide  for  tv^o 
exceptions  to  this  requirement.  The  first 
exception  provides  that  spoil  need  not 
be  graded  to  eliminate  ail  highwalls  if 
the  operation  is  an  underground  mining 
operation  that  meets  the  criteria  of  Rule 
4.14.1(2)(f).  The  second  exception 
provides  that  spwil  need  not  be  graded 
to  eliminate  all  highwalls  if  the 
operation  is  a  remining  operation  on  a 
site  mined  and  abandoned  prior  to 
August  3. 1977.  purs.iant  to  Rule 
4.14.1(2)(g). 

The  counterpart  Federal  regulations  at 
30  CFR  816.102(a)(2)  and  30  CFR 
817.102(a)(2)  provide  for  two  exceptions 
to  the  requirement  that  all  highwalls  be 
eliminated.  The  first  exception  is  for 
small  depressions  pursuant  to  30  CFR 
816.102(h).  The  second  exception  is  for 
highwalls  in  previously  mined  areas 
pursuant  to  30  CFR  816.102(k)(3)(iii) 
and  30  CFR  816.106. 

As  discussed  in  Finding  No.  II1.3., 
Colorado's  first  proposed  exception, 
concerning  underground  mining 
operations  that  contain  a  highwall  or 
face-up  area  that  was  in  place  prior  to 
August  3,  1977,  has  no  direct  Federal 
counterpart  and  is  not  inconsistent  with 
the  Federal  regulations  at  30  CFR 
817.106(a).  (b).  and  (b)(1)  or  any  other 
requirements  of  the  Federal  regulations 
or  SMCRA. 

As  discussed  in  finding  No.  III.  4., 
Colorado's  second  proposed  exception, 
concerning  remining  operations,  is  no 
less  effective  than  the  counterpart 
Federal  exceptions  at  30  CFR 
816.102(a)(2)  and  30  CFR  817.102(a)(2). 

Since  the  proposed  revision  would 
provide  for  exceptions  to  the 
requirements  to  eliminate  all  highwalls 
that  have  been  determined  to  be  no  less 
effective  than  the  corresponding  Federal 
regulaf'ons,  the  Director  approves  the 
proposed  revision. 

(B)  Rules  4.14.2(1).  4.14.2{l)(b),  and 
4.27.4(1) 

Colorado  proposed  to  revise  Rule 
4.14.2(1)  to  allow  modification  of  the 
slope  grading  requirements  at  Rule 
4.14.2  by  referencing  existing 
exceptions  to  the  backfilling  and 
grading  requirements  at  Rule  4.27, 
regarding  performance  standards  for 
variances  from  AOC  restoration 
requirements  for  steep-slope  mining, 
and  Rule  4.14.1(2)(e).  regarding 
variances  for  excess  spoil  at 
underground  mining  operations  from 
AOC  requirements  if  the  spoil  is  not 
needed  to  eliminate  highwalls  and 
depressions.  In  addition,  Colorado 
referenced  proposed  exceptions  to  the 
backfilling  and  grading  requirements  at 
Rule  4.14.1(2)(f),  regarding  the 


exception  for  complete  elimination  of 
certain  highwalls  at  underground 
mining  operations,  and  Rule 
4.14.1(2)(g).  regarding  the  exception  for 
complete  highwall  elimination  for 
remining  of  sites  mined  and  abandoned 
prior  to  August  3,  1977.  In  doing  so, 
Colorado  proposed  to  delete  ambiguous 
language  allowing  for  modification  of 
the  slope  grading  requirements  for  lands 
that  had  not  been  restored  in  accordance 
with  Colorado's  program  and  where 
insufficient  spoil  was  available  to 
otherwise  comply  with  Rule  4.14. 

Colorado  proposed  to  revise  Rule 
4.14.2(l)(b)  to  incorporate  exceptions  to 
the  requirement  for  complete 
elimination  of  highwalls  by  referencing 
proposed  Rules  4.14.1(2)  (0  and  (g). 

Colorado  proposed  to  revise  Rule 
4.27.4(1).  regarding  variances  from  the 
requirements  to  meet  AOC  for  steep- 
slope  miningoperations,  and  to 
incorporate  a  reference  to  the  proposed 
highwall  elimination  variance 
provisions  as  set  forth  in  proposed 
Rules  4.14.1(2}(f)  for  underground 
mining  operations  and  Rule  4.14.1(2)(g) 
for  remining  operations. 

For  all  of  these  rules  proposed  by 
Colorado,  the  corresponding  Federal 
regulations  are  found  at  30  CFR 
816.102(a)  (1)  and  (2)  and  817.102(a)  (1) 
and  (2).  These  Federal  regulations 
require  that  disturbed  areas  be 
backfilled  and  graded  to  achieve  AOC, 
except  as  provided  at  30  CFR  816.102(k) 
and  817.102(k).  concerning  variances 
horn  AOC  for  postmining  slopes,  and 
that  all  highwalls.  spoil  piles,  and 
depressions  be  eliminated,  except  as 
provided  at  30  CFR  816.102(h)  and 
(k)(3)(iii)  and  817.102(h)  and  (k)(3)(iii). 
concerning  small  depressions  and 
previously  mined  areas. 

Since  Colorado's  proposed  revisions 
to  Rules  4.14.2(1)  and  (l)(b)  and 
4.27.4(1)  would  simply  provide  for 
appropriate  references  in  these  rules  to 
other  Colorado  rules  that  OSM  has 
previously  approved  or  is  approving  in 
this  notice,  the  Director  finds  that  the 
proposed  revisions  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.102(a)  (1)  and  (2)  and  817.102(a)  (1) 
and  (2)  that  identify,  by  reference  to 
other  Federal  regulations,  the 
exceptions  to  the  requirements  for  AOC 
and  complete  elimination  of 
depressions,  spoil  piles,  and  highwalls. 
Therefore,  the  Director  approves 
Colorado  proposed  Rules  4.14.2(1)  and 
(l)(b),  and  4.27.4(1). 


rv.  Summary  and  Disposition  of 
Comments 

1 .  Public  Comments 

In  response  to  the  request  for  public 
comments,  OSM  received  one  comment 
supporting  and  one  comment  opposing 
Colorado's  proposed  amendment. 

A.  Support  for  Colorado's  Proposed 
Amendment 

One  commenter  expressed  support  for 
and  endorsed  adoption  of  Colorado's 
proposed  amendment.  The  commenter 
stated  that  the  amendment  allows  the 
Division  to  make  sound  scientific 
reclamation  judgments  based  upon  site- 
specific  conditions  and  ensures  an 
environmentally  sound  reclamation 
configuration.  The  commenter 
recognized  that  the  amendment  does  not 
represent  a  blanket  exemption  from 
complete  highwall  elimination  for 
preexisting  operations  but  requires 
applicants  to  make  a  specific 
demonstration  in  order  to  qualify  for  the 
exemption.  La.stly,  the  commenter  stated 
that  the  amendment  provides  an 
appropriate  balance  between  the 
responsibilities  of  the  operator  to  make 
an  adequate  demonstration,  and  the 
Division's  responsibility  to  evaluate 
each  submittal  in  light  of  the 
regulations. 

The  Director  agrees  with  the 
commenter  that  the  amendment  does 
not  provide  a  "blanket  exemption"  from 
complete  highwall  elimination  for 
preexisting  operations  (those  operations 
existing  prior  to  August  3, 1977,  the 
date  SMCRA  was  passed).  An  operator 
must  use  all  reasonably  available  spoil 
to  backfill  highwalls  that  were  created 
before  August  3,  1977,  and  continued  to 
be  used  thereafter  (finding  No.  III. 3.) 
and  to  backfill  remined  highwalls  that 
were  initially  mined  and  abandoned 
prior  to  August  3,  1977  (finding  No. 
in.4.).  In  either  of  these  situations,  if  the 
volume  of  reasonably  available  spoil 
exists  for  the  operator  to  completely 
backfill  the  highwall.  the  operator  must 
do  so  under  Colorado's  proposed  rules. 
As  the  commenter  stated,  an  operator 
must  under  Colorado's  proposed  rules 
completely  backfill  the  highwall  unless 
the  operator  demonstrates  that  the 
volume  of  spoil  is  insufficient  to 
completely  backfill  the  highwall.  For 
these  and  the  other  reasons  discussed  in 
finding  Nos.  in.3.  and  4.,  the  Director  is, 
as  requested  by  the  commenter, 
approving  Colorado's  proposed  rules. 

B.  Request  for  OSM  to  Reject  Colorado's 
Proposed  Amendment 

One  commenter.  on  behalf  of  several 
individuals,  expressed  opposition  to 
Colorado's  proposed  amendment  and 
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requested  that  OSM  reject  it. 
Specifically,  the  commenter  stated  that 
regulators  have  caused  much  of  the 
breakdown  in  coal  enforcement  by 
cutting  "special  deals"  that  overlook 
violations  and  sidestep  rules  to 
accommodate  coal  operators.  The 
commenter  further  stated  that 
Colorado's  proposed  amendment 
represents  a  "special  deal"  for  some 
Colorado  operators  and  urged  OSM  to 
reject  it  for  several  reasons. 

The  commenter  stated  that  the 
Federal  law  and  rules  (30  CFR  81 7.102) 
require  complete  elimination  of 
highwalls  at  operating  mines  and 
Colorado  cannot  adopt  rules  that  are 
less  strict  than  the  Federal  law  and  rules 
(30  U.S.C.  1253  and  30  CFR  part  732). 

The  Director  agrees  that  section 
515(b)(3)  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  816.102(a)(2)  and 
817.102(a)(2)  require  the  elimination  of 
all  highwalls.  However,  section 
516(b)(10)  of  SMCRA  requires  that  the 
Secretary  shall  make  such  modifications 
in  the  requirements  imposed  by  this 
subparagraph  as  are  neces^pry  to 
accommodate  the  distinct  difference 
between  surface  and  underground  coal 
mining. 

For  the  reasons  stated  in  finding  No. 
III.3.  above,  the  Director  exercised  his 
authority  as  the  Secretary's  designee  to 
consider  these  distinct  differences 
between  surface  and  underground 
mines  and  approved  Colorado's 
proposed  regulations  that  allow 
incomplete  elimination  of  highwalls  for 
underground  mining  operations  where 
the  highwall  was  created  prior  to 
August  3, 1977,  but  continued  to  be 
used  thereafter. 

Based  upon  the  rationale  of  the 
finding  and  the  substantive  similarity  of 
Colorado's  proposed  regulations  to 
regulations  previously  approved  in 
Kentucky,  West  Virginia,  and  Utah,  the 
Director  does  not  agree  with  the 
commenter's  assertion  that  Colorado's 
proposed  rules  allowing  for  incomplete 
elimination  of  highwalls  are  less  strict 
than  the  Federal  law  and  rules. 

The  commenter  also  stated  that 
"Congress  found  highwalls  to  be  one  of 
the  most  destructive  impacts  of 
irresponsible  coal  mining"  and  that 
"Itjhey  cause  serious  erosion  and  land 
instability,  threaten  human  and  animal 
safety,  and  degrade  the  beauty  and 
usefulness  of  public  and  private  lands 
(E.g..  See  U.S.  Senate  Report  95-128, 
1977,  p.  51)."  The  commenter  has 
mischaracterized  Congress*  statements 
in  the  referenced  report  The  cited 
section  of  this  report  does  not 
specifically  address  highwalls.  It  states 
that 


(ijf  surface  mining  and  reclamation  are  not 
done  carefully,  significant  environmental 
damage  can  result.  In  addition,  unreclaimed 
or  improperly  reclaimed  surface  coal  mines 
pose  a  continuing  threat  to  the  environment, 
and  at  times  are  a  danger  to  public  health  and 
safety,  public  or  private  property.  Similar 
hazards  also  occur  from  the  surface  effects  of 
underground  coal  mining,  including  the 
dumping  of  coal  waste  piles,  subsidence  and 
mine  fires. 

(U.S.  Senate  Report  95-128, 1977.  p.  50; 
emphasis  added). 

While  OSM  realizes  that  unreclaimed 
highwalls  left  by  irresponsible  operators 
could  cause  such  adverse  impacts  as 
identified  by  the  commenter  and 
Congress,  OSM  does  not  find  that 
highwalls  retained  by  responsible 
operators  in  accordance  with  Colorado's 
proposed  rules  would  cause  such 
adverse  impacts. 

As  discussed  in  finding  Nos.  1II.3.  and 
III.4.  above,  Colorado  has  proposed 
regulations  at  Rule  4.14.1(2)(0. 
regarding  incomplete  elimination  of 
highwalls  for  continuously  mined  areas 
that  are  not  inconsistent  with  the 
Federal  regulations  at  30  CFR  816.106 
(a),  (b).  and  (b)(1)  and  817.106  (a),  (b), 
nnd  (b)(1)  and  Rule  4.14.1(2)(g). 
regarding  incomplete  elimination  of 
highwalls  for  remining  operations  in 
previously  mined  areas  that  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  816.106(b)  (1) 
through  (4).  817.106(b)  (1)  through  (4), 
816.102(a)(3)  and  (0.  and  817.102(a)(3) 
and(f). 

Both  Colorado's  proposed  regulations 
and  the  corresponding  Federal 
regulations  include  provisions  that 
protect  against  erosion  and  land 
instability,  as  well  as  the  threat  to 
human  and  animal  safety.  Specifically, 
Rules  4.14.1(21(0  (ii)  and  (iii)  and 
4.14.1(2)  (ii)  and  (iii)  require  that  a 
retained  highwall  be  backfilled  and 
graded  to  meet  a  minimum  static  safety 
factor  of  1.3  and  that  a  highwall 
remnant  shall  be  sufficiently  stable  so  as 
not  to  pose  a  hazard  to  the  public  health 
and  safety  or  to  the  environment.  In 
addition,  before  any  highwall  remnant 
is  retained,  the  operator  must 
demonstrate,  to  the  satisfaction  of  the 
Division,  that  the  highwall  remnant  is 
stable.  The  Director  believes  that 
Colorado's  proposed  rules,  which  are  no 
less  effective  than  the  corresponding 
Federal  regulations,  provide  sufficient 
safeguards  to  ensure  that  highwall 
stability  is  achieved  and  that  threat  to 
public  health  and  safety  or  to  the 
environment  are  prevented. 

The  commenter  stated  that  the 
Division  makes  the  misleading  claim 
that  its  proposed  rules  put  underground 
mines  on  equitable  footing  with 


remining  operations.  The  commenter 
asserted  that,  in  fact,  Colorado's 
proposed  amendment  will  significantly 
reduce  the  environmental  standards  for 
mines  that  have  operated  continuously, 
since  1977.  The  commenter  further 
stated  that  the  Federal  rules  allow 
remining  operations  to  meet  lower 
environmental  standards  and  leave 
some  highwalls  because  they  are 
cleaning  up  abandoned  mines  that 
might  otherwise  not  be  reclaimed.  The 
commenter  asserted  that  the  Division 
proposes  to  treat  all  existing 
underground  mines  as  remining  sites 
and  deny  the  public  the  protections 
promised  by  law  and  to  allow 
underground  mines  to  escape  their 
obligations. 

The  Director  does  not  agree  with  the 
commenter's  assertions  and  statements. 
Colorado's  proposed  Rule  4.14.1(2)(f) 
requires  face-up  entry  areas  and 
highwalls  to  be  eliminated  to  the 
maximum  extent  technically  practical 
using  all  reasonably  available  spoil  and 
achieve  a  minimum  static  safety  factor 
of  1.3.  These  backfilling  and  grading 
standards  apply  to  both  continuously 
mined  areas  and  remining  of)erations. 

In  addition,  underground  mines  can 
be  designated  as  remining  operations 
only  if  they  qualify  for  such  status  in 
accordance  with  the  Federal  regulations 
at  30  CFR  816.106  and  817.106. 
Therefore,  not  every  underground 
mining  operation  currently  in  existence 
in  Colorado  is  automatically  extended 
the  designation  of  "remining 
operations"  on  previously  mined  areas. 
Accordingly,  unless  an  underground 
mining  operation  began  prior  to  August 
3, 1977,  and  continued  operations  into 
permanent  program  approval  or 
qualified  as  a  remining  of)eration.  the 
operator  is  required  to  completely 
eliminate  the  highwall.  As  a  result,  the 
public  is  not  denied  the  protections 
promised  by  SMCRA,  nor  are 
underground  mine  operations  allowed 
to  escape  reclamation  requirements. 

The  commenter  asserted  that 
Colorado's  proposed  amendment 
contains  no  clear,  measurable  standards 
for  judging  compliance  and  success.  As 
an  example,  the  commenter  cited  the 
fact  that  the  Division  has  not  clearly 
defined  "reasonably  available  spoil" 
and  that  determining  whether  an 
operator  has  backfilled  properly  will  be 
left  to  the  judgment  of  the  operator  and 
the  Division. 

The  Director  notes  that  this  comment 
was  submitted  on  May  28. 1993.  prior 
to  Colorado's  addition  on  August  4, 
1993,  of  the  definition  of  "reasonably 
available  spoil."  This  definition  is 
substantively  identical  to  the 
corresponding  Federal  definition  of 
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"reasonably  available  spoil"  (finding 
No.  in.2.).  ' 

OSM  believes  the  definition  of 
"reasonably  available  spoil  '  and  the 
Director's  clarifications  in  finding  No. 
!II.2.  above  include  sufficient  detail  and 
safeguards  to  preclude  improper 
implementation  of  highwall  reclamation 
rules.  If  Colorado  implements  these 
rules  in  a  manner  that  is  not  consistent 
with  the  Director's  findings,  OSM  will 
address  this  issue  in  the  oversight  of  the 
Colorado  program  and  require  Colorado 
to  further  modify  its  rule  language  in 
accordance  with  30  CFR  732.17  or  take 
other  appropriate  actions  regarding  the 
implem.entafion  and  enforcement  of  its 
rules. 

Finally,  the  commenter  asserted  and 
alleged  that  for  a  number  of  years,  the 
Division  has  signed  "settlement 
agreements  '  that  allow  operators  to  use 
lower  standards  in  order  to  sidestep 
various  performance  standards  and 
compliance  deadlines.  As  an  example, 
the  commenter  alleged  that  two  recent 
"settlement  agreements'  were  made  to 
allow  mines  to  avoid  elimination  of 
highwalls. 

The  commenter  stated  that  this  use  of 
"settlement  ogreements  '  is 
unacceptable  and  represents  Division- 
sanctioned  licenses  to  violate  the  law, 
and  that  the  Division  and  the  Colorado 
Mined  Land  Reclamation  Board  do  not 
have  the  legal  authority  to  set  aside  the 
law  or  create  lower  standards.The 
commenter  further  stated  that  these 
agreements  and  other  Division  actions 
allow  operators  to  continue  violations, 
escape  compliance  deadlines,  meet 
lower  reclamation  standards,  and  avoid 
full  sanctions  for  serious  violations. 
Finally,  the  commenter  requested 
that,  within  60  days.  OSM  take  the 
necessary  steps  to  (1)  revoke  the 
settlement  agreements,  (2)  achieve 
compliance  at  all  mines  with  all  rules 
and  deadlines,  and  (3)  prohibit  the 
Division  and  Board  from  entering  into 
similar  settlem.ent  agreements  in  the 
future.  The  commenter  also  requested 
that  OSM  provide  biweekly  progress 
repons. 

The  Director  acknowledges  the 
commenters  assertions  and  requests. 
Regarding  the  request  by  the  commenter 
that  OSM  revoke  any  settlement 
agreements  entered  into  by  the  State  of 
Colorado  and  an  ojjerator.  OSM  has 
been  notified  by  Colorado  that  it  has 
revoked  the  two  settlement  agreements 
that  the  commenter  is  referring  to. 
Regarding  the  other  requests  by  the 
commenter  that  OSM  achieve 
compliance  at  all  mines  with  all  rules 
and  deadlines,  prohibit  the  Division  and 
Board  from  entering  into  similar 
settlement  agreements  in  the  future,  and 


provide  biweekly  progress  reports,  the 
Director  must  also  decline  to  take  action 
on  these  requests.  Any  violations  of  the 
approved  Colorado  State  program  are 
subject  to  enforcement  by  the  State 
regulatory  authority.  Should  the  State 
fail  to  enforce  its  program,  OSM.  upon 
determining  that  such  a  failure  did,  in 
fact,  occur,  would  use  the  Federal 
enforcement  mechanisms  available  to  it 
to  ensure  compliance  with  SMCRA. 
Based  upon  the  rationale  set  forth 
above  in  responding  to  the  commenter's 
concerns  and  assertions,  the  Director 
does  not  find  Colorado's  proposed  rules 
less  effective  than  the  corresponding 
Federal  regulations.  Therefore,  the 
Director  does  not  comply  with  the 
commenter's  request  to  reject  Colorado's 
proposed  amendment  pertaining  to 
backfilling  and  grading  for  the 
elimination  of  highwalls  and  limited 
variances  from  AOC  requirements. 

2  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll){i).  OSM  solicited 
comments  from  the  Administrator  of  the 
Environmental  Protection  Agency 
(EPA),  the  Secretary  of  Agriculture,  and 
various  other  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Colorado  program. 

By  letter  dated  August  25.  1993 
(administrative  record  No.  CO-567).  the 
U.S.  Army  Corps  of  Engineers 
responded  thai  it  found  the  changes  to 
Colorado's  Coal  Mining  and 
Reclamation  Regulatory  Program  to  be 
satisfactory. 

By  letters  dated  April  15  and  August 
24.  1993  (administrative  record  Nos. 
CO-542  and  CO-566).  the  U.S.  Forest 
Service  responded  that  it  had  no 
comments  concerning  the  amendment. 

By  letters  dated  April  12  and  August 

26,  1993  (administrative  record  Nos. 
CO-540  and  CO-568).  the  U.S.  Bureau 
of  Mines  responded  that  it  had  no 
comments. 

By  letters  dated  June  10  and  August 

27.  1993  (administrative  rpf:ord  Nos. 
CC)-549  and  CO-571),  EFAs  Renlon  VIII 
office  responded  that  it  had  no 
comments  on  the  proposed  amendment. 

By  letter  dated  September  1. 1993 
(administrative  record  No.  CC)-572).  the 
US.  Bureau  of  Land  Management 
responded  that  it  had  no  comments. 

By  letter  dated  August  27.  1993 
(administrative  record  No.  CO-569),  the 
U.S.  Department  of  Agriculture.  Soil 
Conser\ation  Service  (SCS).  responded 
that  it  had  no  comments. 

By  letter  dated  June  24.  1993 
(administrative  record  No.  CO-551),  the 
Mine  Safety  and  Health  Administration 
(MSHA)  responded  that  the  proposed 


amendment  did  not  appear  to  conflict 
with  any  current  MSHA  regulations.  By 
a  second  letter  dated  October  15.  1993 
(administrative  record  No.  CC)-579). 
MSHA  commented  that  while  no  direct 
conflict  between  Colorado's  proposed 
changes  to  its  rules  and  current  MSHA 
regulations  can  be  found,  one  item  may 
cause  future  concern.  Specifically, 
MSHA  commented  that  Colorado's 
proposal  to  allow  partial  reclamation  of 
highwalls  means  that  any  remnant  of  a 
highwall  remaining  after  final 
reclamation  creates  the  potential  for 
misinterpretation  to  the  extent  that  a 
mining  company  may  not  consider  a 
Ihighwalll  remnant  to  be  a  highwall 
while  MSHA  may.  in  certain  situations, 
consider  a  remnant  to  be  a  highwall. 

The  Director  agrees  with  MSHA  that 
no  direct  conflict  exists  with  Colorado's 
proposed  amendment.  In  addition,  OSM 
refers  MSHA  to  the  discussions  at 
finding  Nos.  III. 3.  and  4.  above,  wherein 
Colorado's  proposed  Rule  4.14  l(f)(iii). 
regarding  continuously  mined  areas, 
and  Rule  4  14.1(g)(iii),  regarding 
remining  operations,  requires  highwall 
remnants  to  be  sufficiently  stabie  so  as 
not  to  pose  a  hazard  to  the  public  health 
and  safety  or  to  the  environment.  The 
operator  must  also  demonstrate,  to  the 
satisfaction  of  the  Division,  that  the 
liighwall  remnant  is  stable.  Colorado  s 
proposed  rules  are  substantively 
identical  to  the  corresponding  Federal 
regulations  at  30  CFR  816  106'(b)(3)  and 
817  106(b)(3). 

Although  a  mining  company  ma\  not 
consider  a  remnant  to  be  a  highwall.  the 
company  must,  upon  approval  of  this 
amendment,  comply  with  Colorado  s 
proposed  rules  addressing  performance 
standards  for  highwall  remnant 
stability.  Consequently,  the  potential  for 
misinterpretation  of  what  constitutes  a 
highwall  remnant  is  minimal.  The 
Director  notes  that  if  MSHA's 
regulations  contain  additional 
performance  standards  regarding 
highwall  remnants.  MSHA  is  not 
precluded  from  applying  them. 

3  State  Historic  Preservation  Officer 
ISHFOj  and  the  Advisory  Council  on 
Historic  Presen'ation  (ACHP)  Comments 

Pursuant  to  3*0  CFR  732.17(h)(4).  the 
Director  is  required  to  solicit  comments 
from  the  SHPO  and  the  ACHP  for  all 
amendments  that  may  have  an  effect  on 
historic  properties.  Neither  the  SHPO 
nor  the  ACHP  responded  to  OSMs 
request. 

4.  EPA  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  EPA  with  respect  to 
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any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
tlie  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  etseq.). 

None  of  the  changes  that  Colorado 
proposes  to  its  rules  pertain  to  air  or 
water  quality  standards.  Nevertheless, 
OSM  requested  EPA's  concurrence  on 
the  proposed  amendment 
(administrative  record  No.  CO-562). 
EP.\  did  not  respond  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Colorado's  program 
amendment  as  submitted  on  March  19, 
1993,  and  revised  on  August  4,  1993.  As 
disc;ussed  in  finding  Nos.  III.l.  through 
III. 5.,  the  Director  has  determyied  that 
Colorado's  proposed  regulations 
addressing  backfilling  and  grading  for 
the  elimination  of  highwalls,  and 
limited  variances  from  AOC 
requirements  are  no  less  effective  than 
the  Federal  regulations.  The  Director  is 
approving  the  proposed  rules  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  906  codifying  decisions  concerning 
the  Colorado  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2  Executive  Order  12778 

The  Departftient  of  the  Interior  has 
conducted  the  reviews  required  by 
settion  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730  11.  732.15.  and  732.17(h)(10). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2){C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332{2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

5.  negulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations.  " 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated.  Iani:,ir>'  7,  1904. 
Raymond  L.  Lowrie, 
Assistant  Director.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VIl, 
subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below.  .' 

PART  906— COLORADO 

1.  The  authority  citation  for  part  906 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  906.15.  a  new  paragraph  (o)  is 
added  to  read  as  follows: 

§  906.15    Approval  of  regulatory  program 
amendments. 

*        «         II        *        * 

(o)  The  revisions  to  the  following 
provisions  of  2  CFR  407-2.  the  rules  and 
regulations  of  the  Colorado  Mined  Land 
Reclamation  Board,  as  submitted  on 
March  19.  1993.  and  revised  on  August 
4.  1993.  are  approved  on  January  19, 
1994.  The  amendment  becomes  effective 
upon  State  promulgation  of  the 
amendment  in  the  same  form  as 
submitted  to  OSM. 
Rule  1.04(103a)— Definition  of 

"Reasonably  Available  Spoil." 
Rule  4.14. l(2)(a)— General  Backfilling 

and  Grading  Requirements  to  Restore 

Approximate  Original  Contour. 
Rule  4.14.1(2)(t'J— Incomplete 

Elimination  of  Highwalls  for 

Continuously  Mined  Areas. 
Rule  4. 14. l(2)(g)— Incomplete 

Elimination  of  Highwalls  for 

Remining  Operations  in  Previously 

Mined  Areas. 
Rule  4. 14. l(2)(h)— Placement  of  Spoil 

on  the  Area  Outside  the  Mined-Out 

Area. 
Rule  4.14.2(1).  (l)(a),  and  (l)(b)— 

General  Slope  Grading  Requirements. 
Rule  4.27.4  and  4.27.4(1}— Limited 

Variances  from  Approximate  Original 

Contour  Requirements. 

IFR  Doc.  94-1200  Filed  1-18-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Inspector  General 

32  CFR  Part  312 

[Office  of  the  Inspector  General  Policy  and 
Procedures  Manual,  Chapter  33] 

Office  of  the  Inspector  General  (OIG) 
Privacy  Program 

AGENCY;  Inspector  General.  DOO. 
ACTION:  Final  rule. 

SUMMARY:  This  is  an  administrative 
change.  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  ruled  that  the 
Justice  Department  could  not  require 
FOIA/PA  requesters  to  provide 
notarized  signatures  to  prove  their 
identities,  finding  the  policy  clashed 
with  other  Federal  law  Based  on  that 
ruling,  the  DoD  Frivact  Office  has 
determined  that  DOD  Component  rules 
having  a  similar  requirement  for 
notarized  signatures  must  be  amended 
to  eliminate  the  requirement. 

Therefore,  the  Office  of  the  Inspector 
General.  DOD.  is  amending  its  rules  to 
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eliminate  the  requirement  for  notariied 
signatures. 

EFFECTIVE  DATE:  January  19, 1994. 
FOR  FURTHER  >NFORM»TION  CONTACT:  Ms. 
Nadine  K.  Duiacki  at  (703)  695-6568. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  128ft6.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Prh-acy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action". 
Analysis  of  the  rule  indicates  that  it 
does,  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serin  js  inconsisxency  or 
other%v:se  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materialiy  alter  the  budgetary  impact  of 
entitlements,  gicints,  u.ser  fees,  or  loan 
programs  or  the  righis  and  obligations  of 
recipients  thereof;  does  not  rtiise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  prionties,  or 
the  principles  set  forh  in  Executive 
Order  12866  (1993J. 
Regulatory  Floxibilify  Act  of  1980.  The 
Director.  Administrdtion  a.nd 
Management,  Otfice  of  the  Souretary  of 
Defense  certifies  that  ibis  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management.  Office  of  the  Secretary-  of 
Defense  certifies  that  this  Pnvacy  Ad 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a, 
known  as  the  Privacy  Act  of  1974. 

The  OfHce  of  the  Inspector  General, 
DOD,  is  amending  32  CFR  part  312  by 
revising  sections  312.4  and  312.5(b)  to 
ehmiriate  the  requirement  for  notarized 
signatures. 

List  of  Subjects  in  32  CFR  Part  312 

Privacy. 

Accordingly,  the  OIG  is  amending  32 
CFR  part  312  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  312  continues  to  read  as  follows: 

Anthority:  Pub.  L  93-579.  88  Stat  1896  (3 
U.S.C  552a). 

2.  Section  312.4  is  revised  to  read  as 

follows: 

§  31 2.4    Requirements  Utr  ktonttfication. 

Only  upon  proper  identification  %vill 
any  Individual  be  granted  access  to 


records  which  pertain  to  him/her. 
Identification  is  required  both  for 
accurate  record  identification  and  to 
avoid  disclosing  records  to 
unauthorized  individuals.  Requesters 
must  provide  their  full  name  and  as 
much  information  as  possible  about  the 
record  being  sought  in  order  that  a 
proper  search  for  records  can  be 
accomplished.  Inclusion  of  a  telephone 
number  for  the  requester  is 
recommended  to  expedite  certain 
matterv  Requesters  applying  in  person 
must  provide  an  identification  with 
photograph,  such  as  a  driver's  license, 
military  identification  card,  building 
pass.  etc. 

3.  Section  312.5,  {Mragraph  fb)  is 
revised  to  read  as  follows: 

S  312.5    Access  by  subiect  Individuals. 


(b)  Any  individual  may  authorize  the 
OIG  to  provide  a  copy  of  his/her  records 
to  a  third  part.  This  authorization  must 
be  in  writing,  must  designate  the 
recipient  by  name,  must  specify  the 
records  or  portion  to  be  provided  to  the 
recipient,  and  should  accompany  the 
initial  request  to  the  OIG. 
•        •        •        •        •  I 

Dated:  January  11. 1994. 
Linda  L.  Bymim, 

Alternate  OSD  Federal  Regisler  Liaison 
Officer,  Departmeat  of  Defense. 

IFROoc.  94-1104  Piled  01-18-94.  8.45  ami 
enjjNO  cooc  mo^-m-t 


Department  of  the  Air  Force 

32  CFR  Part  806b 
(Air  Force  Reg.  12-05] 

Air  Force  Privacy  Act  Program 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTIOH:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 

Force'published  amendmen's  to  two 

exempt  system  of  records.  One 

amendment  changed  the  system  name. 

the  other  the  system  identifier  to  two 

separate  exempt  systems  of  records. 

Therefore,  the  Department  of  the  Air 

Force  is  amending  the  exemption  rules 

to  reflect  these  changes  under  its 

Privacy  Act  Program. 

EFFECTIVE  DATE:  January  19. 1994. 

FOR  FURTHER  ^FORMATION  COMTACT:  Mr. 

James  H.  Gibson  at  (703)  697-3491  or 

DSN  227-3491. 

SUPPLEMEMTART  INFORMATION:  Executive      5  8066.13    General  and  specific  exemptions 

Order  12866.  The  Director.  ..... 

Administration  and  Management,  Office        (b)  Specific  exemptions,  •  *  * 
of  the  Secretary  of  Defense  has  •        •        •        •        • 


determirved  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
cx>nstitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  of  1980.  The 
Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  jertifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Depart.ment  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 
The  Department  of  the  Air  Force 
published  amendments  to  two  separate 
exempt  systems  of  records.  On  May  29, 
1990,  at  55  FR  21755  and  on  May  25. 
1993,  at  5a  FR  30039,  respectively.  The 
amendments  changed  the  system 
identifier  to  one  notice  and  the  system 
name  to  the  other  notice.  Therefore,  the 
Department  of  the  Air  Force  is 
amending  32  CFR  part  806b  as  follows: 

List  of  subjects  in  32  CFR  part  806b 

Privacy. 

Accordingly,  the  Department  of  the 
Air  Force  amends  32  CFR  part  806b  as 
follows:  

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579, 88  Stat  ld96  (5 
U.S.C  5S2a). 

2.  Section  806b.  13  is  amended  by 
revising  the  introductory  text  to 
paragraphs  (b)(6).  (b)(14).  (b)(15).  and 
(b)(16). 


i 
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(6)  Family  Advocacy  Program  Record 
(F168AFSGB).*  "" 

*  *        *        *    '    * 

(14)  Master  Cadet  Fersonnel  Record 
(Active/Historical)  (F035  AFA  B).  "  * 

(15)  Sensitive  Compartmented 
Information  Personnel  Records  (F205 
AFISA  A).'*  ' 

( 1 6)  Security  and  Related  Investigative 
Records  (F124  AFA).  *  *  * 

•  *        •        •        • 

Dated:  December  23. 1993. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  94-1186  Filed  1-18-94;  8:45  am) 

BILUNG  CODE  $000-04-F 


ENVIRONME^frAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OR-32-1-5935;  FRL-4824-4) 

Approval  and  Promulgation  of  Air 
Quality  Impiententation  Plans;  Oregon 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  Oregon  State  Implementation  Plan 
(SIP)  for  the  attainment  of  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  in  the  Portland  and 
Med  ford- Ashland  nonattainment  areas. 
This  revision  provides  for  the  adoption 
and  implementation  of  a  vehicle 
inspection/maintenance  (I/M)  program 
meeting  all  requirements  of  EPA 
regulations,  published  in  the  Federal 
Register  on  November  5, 1992, 
concerning  vehicle  I/M  programs. 
EFFECnvc  DATE:  This  action  will  become 
effective  on  March  21, 1994,  unless 
notice  is  received  by  February  18, 1994, 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SEP 
Manager.  Air  and  Radiation  Branch 
(AT-082),  United  States  Environmental 
Protection  Agency,  1200  6th  Avenue, 
Seattle,  Washington  98101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at:  Air  and  Radiation  Branch 
(Docket  #OR32-l-5935),  United  States 
Environmental  Protection  Agency,  1200 
Sixth  Avenue  (AT-082),  Seattle, 
Washington  98101,  and  Department  of 
Environmental  Quality,  Vehicle 


Inspection  Program,  1301  SE.,  Morrison 
Street.  Portland.  Oregon  97214. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  Air  and  Radiation  Branch 
(AT-082),  United  States  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle.  Washington  98101.  (206)  553- 
1814. 
SUPPLEMENTARY  INFORMATION: 

Clean  Air  Act  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  (CAA  or  Act)  requires  states  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Carbon  monoxide  (CO)  areas  with 
moderate  area  designation  are  required 
to  implement  the  vehicle  inspection  and 
maintenance  program  described  in 
section  182(a)(2)lB). 

EPA  was  also  directed  to  publish 
updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
All  areas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  CO 
nonattainment  areas  with  design 
classifications  of  12.7  ppm  and  below 
were  required  to  meet  EPA  guidance  for 
"basic"  I/M  programs.  These  areas  were 
required  to  submit  a  SIP  revision  to 
incorporate  a  basic  I/M  program  by 
November  15,  1992. 

In  Oregon  a  basic  I/M  program  is 
required  in  the  following  urbanized 
areas:  Portland  and  Medford-Ashland 
Oregon. 

Basis  for  Approval 

EPA  believes  an  approval  of  the 
committal  SIP  is  appropriate  in  this  case 
because  the  state  could  not  be  expected 
to  begin  developing  an  I/M  program 
meeting  the  requirements  of  the  Act  and 
the  I/M  regulation  until  the  I/M 
regulation  was  adopted  as  a  final  rule, 
which  occurred  on  November  5,  1992. 
EPA  does  believe  that  states  can  adopt 
revised  I/M  program  plans  within  one 
year  of  EPA 's  final  rule.  Oregon 
submitted  an  I/M  SIP  on  November  15. 
1993  which  contains  all  of  the  elements 
in  the  implementation  schedule, 
including  authorizing  legislation  and 
implementing  regulations.  The  1993 
submittal  also  included  an  analysis  of 
the  program  using  the  most  current  EPA 
mobile  source  emission  model 
demonstrating  that  the  program  meets 
the  applicable  performance  standard, 
among  other  features. 

I/M  Regulation  Requirements 

Requirements  for  I/M  programs  were 
published  in  the  Federal  Register  on 
November  5. 1992.  under  subpart  S,  part 
51.  title  40.  Code  of  Federal  Regulations 


(I/M  Regulation).  The  I/M  Regulation 
required  each  state  that  must  implement 
an  I/M  program  to  submit  by  November 
15.  1992.  a  SIP  revision  including  two 
elements,  a  commitment  from  the 
Governor  or  his  designee  to  the  timely 
adoption  and  implementation  of  an  I/M 
program  meeting  all  requirements  of  the 
1/M  regulation,  and  a  schedule  of 
implementation. 

State  Submittals 

Oregon  submitted  a  committal  SIP  to 
EPA  on  May  14. 1993.  A  public  hearing 
on  this  submittal  was  held  by  the 
Oregon  Etepartment  of  Environmental 
Quality  (DEQ)  on  April  20.  1993.  EPA 
deemed  the  committal  SIP  complete  on 
May  14, 1993.  The  submittal  includes  a 
commitment  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation  and  the  Act,  and  a  schedule 
of  implementation. 

Statement  of  Approvability 

Under  the  authority  of  the  Governor's 
designee,  the  state  of  Oregon's  DEQ 
submitted  a  SIP  revision  to  satisfy  the 
requirements  of  the  I/M  regulation  to 
the  EPA  on  May  14,  1993.  The  Agency 
has  reviewed  this  submittal  and  is 
approving  it  under  section  110{k)(4). 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  entities  with 
jurisdiction  over  populations  less  than 
50.000. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
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establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  EPA  is  publishing  this  action 
without  prior,  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  21. 1994.  unless,  by  February  18. 
1994.  notice  is  received  that  adverse  or 
critical  comments  will  be  received.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  armouncing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  21, 1994. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  21, 1994. 
FiUng  a  petition  for  reconsideration  by 
the  Administrator  of  this  Tinal  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2))  (see  42  U.S.C.  7607  (b)(2)). 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CA.\  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-stale  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.SEJ'.A.,  427 
U.S.  246,  256-C6  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 


List  of  Sab)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Motor  vehicle  pollution.  Nitrogen  oxide, 
Ozone,  Particulate  matter.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  December  29.  1993. 
Jane  S.  Moore, 
Acting  Regjonal  Adniinistrotor. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulation  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (cKl03)  to  read  as 
follows: 

§  52.1970    Identiftcation  ol  ptan. 

•         *         •         ■         • 

(€)•    •    • 

(103)  On  May  14.  1993,  the  Director 
of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  committal  state 
implementation  plan  (SIP)  for  a  basic 
inspection  and  maintenance  (I/M) 
program  for  Portland  and  Medford- 
Ashland  CO  nonattainment  areas.  On 
November  15,  1993,  ODEQ  submitted 
the  basic  I/M  program. 

(i)  Incorporation  by  reference. 

(A)  May  14,  1993  letter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  a  committal  SIP  for  the  I/M 
program. 

(B)  November  15,  1993  letter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  the  I/M  program  for 
moderate  CO  nonattainment  areas. 

(C)  OAR  340-24-309  through  350, 
"Motor  Vehicles,"  adopted  on  October 
29.  1993  and  effective  on  November  4, 
1993. 

(FR  Doc.  94-1132  Filed  l-18-d4;  845  amj 
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40  CFR  Parti  52 
[OPP-250091B:  FnL-4744-6J 

Pesticides;  Exemption  From  Federa< 
Insecticide,  Fungicide  and  Rodenticide 
Act  Requirements  for  Natural  Cedar 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  Rule. 


SUMMARY:  This  rule  establishes  an 
exemption  from  regulation  under  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (FIFRA).  for  natural 
cedar  pesticides  labelled,  or  for  which 
claims  are  made,  only  to  repel 
arthropods  other  than  ticks,  or  to  retard 
mildew  growth. 

EFFECTIVE  DATE:  March  21,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  IOPP-250091B1,  must  be 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Room  1132,  CM  #2,  1921 
Jefferson  Davis  Highway,  Crystal  Qty, 
VA  22202. 

FOR  FURTHER  tNFORMATtON  CONTACT:  By 
mail:  Richard  F.  Mountfort,  Registration 
Division  |7505C|,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  713.  CM  #2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
703-305-5446. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
August  11.  1993  (58  FR  42711)  to 
exempt  natural  cedar  pesticides, 
labelled,  or  for  which  claims  are  made, 
only  to  repel  arthropods  other  than 
ticks,  or  to  retard  mildew  growth,  from 
regulation  under  FIFRA.  The  Agency 
concludes  that  use  of  these  pesticides 
for  these  purposes  poses  negligible  risks 
to  human  health  or  the  environment  and 
that  the  burden  imposed  by  regulation 
is  not  justified.  Accordingly,  EPA  is 
establishing  this  final  exemption. 
Natural  cedar  pesticides  labelled  with 
claims  of  repelling  ticks  or  for  which 
claims  are  made  to  repel  or  otherwise 
mitigate  ticks,  are  not  included  in  the 
exemption.  Ticks  can  be  vectors  of 
significant  diseases  affecting  humans, 
and  EPA  has  not  yet  fully  evaluated 
whether  or  not  such  an  exemption  is 
justified.  Thus,  regulation  of  such 
pesticides  is  appropriate. 

This  exemption  will  not  apply  to  any 
cedarwood  product  that  is  treated, 
combined  or  impregnated  with  any 
additional  substances.  EPA  has 
determined  that  natural  cedar  itself 
poses  little  or  no  risk  and  does  not  pose 
unreasonable  adverse  effects  on  the 
environment.  However,  EPA  has  not 
made  any  such  finding  for  cedar  when 
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it  is  mixed  with  any  other  ingredients. 
Thus,  to  qualify  for  this  exemption,  the 
pesticide  must  only  contain  natural 
cedar  and  cannot  contain  any  inert 
ingredients.  For  example,  if  cedar  is 
painted  or  soaked  in  any  substance,  it 
would  not  qualify  for  the  exemption. 
Likewise,  if  cedar  chips  or  shavings  are 
mixed  with  other  ingredients,  the 
exemption  would  not  apply.  Natural 
ceda.'  products,  however,  may  be 
packaged  ar.d  still  qualify  for  the 
exemption. 

II.  Public  Comment  and  Agency 
Response 

In  thi  proposed  rule,  the  Agency 
solicitst!  comments  on  the  proposed 
exemption  from  regulation  of  cedar 
pesticides  labelled  for  use  to  repel 
arthropods  (except  ticJts)  or  to  retard 
mildew.  Six  sets  of  comments  were 
received.  Three  commenters  supported 
the  propcsed  rule  and  three  objected  to 
it.  EPA  also  invited  suggestions  for 
additional  candidates  for  consideration 
for  possible  future  exemption.  Two 
commenters  suggested  such  candidates. 

EPA's  proposal  included  the  term 
"chips"  to  describe  the  exempted 
pesticide.  American  Wood  Fibers  of 
jessup  Maryland,  Ina  requested  that  the 
word  shavings  be  inserted  In  the  rule  in 
addition  to  the  term  chips.  Shavings  is 
the  fenn  used  more  often  in  the 
industry.  In  response  to  this  comment, 
EPA  has  added  the  term  "shavings"  to 
the  final  rule.  This  is  not  a  significant 
change  since  all  forms  of  cedar  products 
(except  cedar  oil)  were  intended  to  be 
covered  by  the  exemption. 

American  Zinc  Association  and 
Alltrista  Zinc  Products  Company  and 
Roussel  DCLAF  Corporation  responded 
to  the  Agency's  invitation  to  suggest 
other  low-risk  pesticide  candidates  for 
exemption  from  regulation.  American 
Zinc  and  Alltrista  requested  that  zinc 
metal  strips  used  for  preventing  moss, 
fungus  and  mildew  on  roofs  be 
considered;  Roussel  UCLAF  Corporation 
requested  review  of  rotenone. 

As  noted  in  the  proposal  to  this 
exemption,  EPA  rtjcognizes  that  there 
may  be  other  low-risk  pesticides  that 
would  also  be  appropriate  for 
exemption  under  section  25(b).  EPA  is 
currently  evaluating  existing  pesticide 
registrations  to  identify  other  potential 
candidates  for  exemption  or  reduced 
regulation.  EPA  will  include  in  this 
{;on.sideration  the  two  pesticides,  zinc 
metal  strips  and  rotenone,  that  were 
identified  as  potential  candidates  in  the 
com.ments  submitted  on  the  proposed 
cedarwood  exemption.  Moroever,  as 
discussed  in  the  proposed  exemption, 
EPA  plans  to  evaluate  whether  or  not 
cedar  oil  extracted  from  plant  parts  is 


appropriate  for  exemption.  5PA  also 
plans  to  evaluate  in  the  future  whether 
or  not  it  is  appropriate  to  exempt  cedar 
products  for  which  claims  such  as 
"repels  ticks"  are  made.  If  EPA 
determines  that  any  of  the  above- 
described  exemptions  are  warranted, 
EPA  will  publish  a  proposed  rule  on 
such  exemptions  and  provide  an 
opportunity  for  public  comment. 
The  Chlorobenzene  Producers 
Association  ICPAj;  Excell  Products 
Corporation;  and  Willert  Home  Products 
opposed  the  cedarwood  exemption. 
Each  are,  or  represent,  producers  of 
alternative  products  for  moth  repellence 
which  compete  with  cedar  products. 
Their  objections  and  the  Agency's 
response  to  each  are  as  follows: 

1.  Consumers  will  be  harmed  and 
cedar  comp)etifors  placed  at  a 
disadvantage  if  natural  cedar  pesticides 
are  exempted.  CP.A  and  Excell  Products 
assert  that  a  number  of  competing 
products  to  cedar  are  produced  and 
distributed  by  small  businesses. 
The  Agency  disagrees  that  the 
proposed  exemption  of  natural  cedar 
will  resuh  in  harm  to  consumers.  As 
described  in  the  proposal,  the  risk  to 
humans  or  the  environment  associated 
with  natural  cedar  is  low.  The  natural 
oils  in  the  wood  and  other  plant  parts 
are  present  at  low  levels  and  little 
exposure  to  users  or  the  environment  is 
likely.  Cedar  products  have  been  sold 
and  widely  used  for  many  years  with  no 
known  health  or  environmental  effecl.<!. 
EPA's  regulatory  authority  under  FIFRA 
is  primarily  a  licensing  aulhority;  every 
decision  has  some  potential  effect  on 
competitors.  The  Agency  does  not 
consider  potential  impact  on 
competitors  to  be  a  valid  and  sufTicient 
reason  to  pre<;lude  this  exemption. 

2.  Cedar  is  ineffective  for  pest  control 
pu.'po.ses  and  cedar  companies  will  be 
emboldened  to  make  false  and 
misleading  claims  without  regulatory 
oversight.  Marketing  of  refresher  oils  for 
ct^darwood  strengthens  the  impression 
that  natural  cedar  is  limited  or 
ineffective  in  pest  control. 

The  Agency  is  not  endorsing  the 
eflectiveness  of  natural  cedar  as  a 
repellent  or  for  mildew  prevention 
purposes.  Because  of  the  very  low  risk 
to  man  or  the  environment  essocialod 
with  cedar  profiucts,  even  if  the 
commenters'  claims  of  low  efficacy  are 
true,  EPA  believas  the  low  risk  nature  of 
cedar  ju.stifies  this  exemption.  EPA 
believes  the  marketplace  is  sufficient  to 
suppress  ineffective  products.  The 
Agency  acknowledges  that  excessive 
and  misleading  claims  may  be 
associated  with  any  products  exempted 
from  regulation,  including  cedar 
products.  The  Agency  does  not  endorse 


or  encourage  use  of  excessive  or 
misleading  claims  for  cedar,  but 
believes  this  is  a  circumstance  where 
market  choices  will  restrain  abuse  and 
ineffective  products. 

3.  TTje  Agency  has  already  assisted 
the  cedar  industry  with  expedited 
review  procedures. 

Expedited  review  procedures  were 
employed  for  several  cedar  registrations 
in  large  part  because  the  Agency 
considered  these  pesticides  to  pose  little 
or  no  risk  to  man  or  the  environment. 
All  supporting  data  for  natural  cedar 
products  were  waived  except 
descriptions  of  processing  the  wood  and 
analyses  for  oil  content.  The  Agency 
concludes  that  the  low  risk  associated 
with  natural  cedar  does  not  justify  the 
cost  of  regulation,  including  the  reduced 
costs  associated  with  the  expedited 
review  procedures  cited  above,  for 
either  society  or  the  Agency. 

4.  This  proposal  improperly  implies 
that  natural  substances  are  safe  and 
synthetics  are  hazardous. 

The  Agency  agrees  that  not  all  natural 
substances  are  safe  and  that  not  all 
s>-nthetics  are  hazardous.  Natural  cedar, 
however,  is  low-risk  for  both  humans 
and  the  environment. 

5.  The  public  health  risk  from 
exposure  to  natural  cedar  may  not  be 
negligible;  lack  of  information 
suggesting  risk  does  not  support  a 
finding  of  no  unreasonable  risk.  This 
commenter  iCPA|  believes  the  statute 
requires  a  finding  of  no  unreasonable 
adverse  effect  on  the  environment  to 
support  the  exemption.  CPA  also 
concludes  that  exemption  based  on  low 
exposure  is  inconsistent  with  prior 
Agency  pesticide  policy  and  that  EPA's 
statutory  obligations  are  not  diminished 
when  a  pesticide  also  has  non-pesticidal 
uses. 

The  Agency  ajirees  that  lack  of 
information,  in  and  of  itself,  is  not 
suffirrient  to  justify  exemption.  In  the 
case  of  cedar,  however,  the  point  is 
rcinforcod  from  many  years  of 
distribution  and  widespread  use  of 
ced.ir  with  no  known  adverse  effect. 
There  is  very  li»tle  exposure  likely  for 
hums. IS  or  the  environment  to  the 
natural  oils.  Ct-narAood  od  typically 
oc(.ii.-s  in  cedr.rwood  ot  low  levels  and 
cannot  easily  txi  separated  from  the 
wood  or  plant  product.  Consumers 
using  CMdarwood  products  are  unJikely 
to  be  exposed  to  signiP.c-jnl  amounts  of 
dust  or  oil  either  by  Inhalation  or 
through  the  dermal  route.  Moreover, 
EPA  believes  that  cedarwood  oil.  when 
used  as  it  naturally  occurs  in  blocks, 
chips,  or  other  plant  parts,  is  not 
expected  to  result  in  any  significant 
environmental  exposure  and  cedarwood 
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)il  is  not  known  to  persist  or 
)ir)3ccumulate  in  the  environment. 

FIFRA  section  25(b)(2)  authorizes  the 
\dniinistrator  to  e\empt  a  pesticide  if  it 
s  determined  to  be  "of  a  character 
vhich  is  unnecessar)  to  be  subject  to 
hi?  Act  in  order  t!>  carry  out  the 
nirposes  of  this  Act."  Consistent  uith 
he  comment  from  CFA.  EPA  has 
letermined  that  cedarwood  products,  as 
iefined  in  this  rule,  posn  negligible 
■sks  to  hurnnn  health  and  the 
invironment  and  do  net  pose 
ir.reascnabie  adverse  effects  on  the 
invironment.  Thus.  EPA  has  concluded 
hat  these  products  are  of  a  characler 
vhich  is  unnecessary  to  be  subject  to 
he  Act.  As  discussed  in  the  proposal  of 
his  rule,  the  term  unreasonable  adverse 
?ffert  is  defined  at  FIFR.\  section  2(bb) 
15  "any  unreasonable  risk  to  man  or  the 
jnvircnment.  taking  into  account  the 
?conomic.  social  and  environmental 
osts  and  benefits  of  the  use  of  any 
aesticide."  EPA  believes  that  natural 
:edar  pesticides  pose  little  or  no  risk  to 
luman  health  or  the  environment  and 
hat  the  regulatory  burden  imposed  by 
egistration  of  these  products  is  not 
ustified  by  the  negligible  risk  posed  by 
hem. 

None  of  the  commenters  offered  any 
?vidence  that  would  contradict  this 
"inding.  TVie  only  evidence  of  risk 
aresented  was  reference  to  mechanical 
njury  if  a  child  swallowed  a  small 
:edar  ball.  This  comment  cited  a 
■eference  in  materials  submitted  by  a 
;edar  registrant  to  their  product  and 
abelling  warning  to  keep  the  product 
ivvay  from  children.  The  Agency  agrees 
hat  any  object  small  enough  to  swallow 
ihould  be  kept  from  small  children.  If 
he  sole  risk  posed  by  cedarwood 
products  is  the  risk  of  children 
swallowing  them,  that  alorie  is  not  a 
sufficient  basis  for  EPA  to  regulate  them 
jndcr  FIFRA.  FIFRA  was  designed  to 
address  the  unique  concerns  presented 
Dy  pesticides.  EPA  does  not  believe  that 
:tiis  type  of  physical  risk,  in  the  absence 
af  any  other  pesticidal  risk,  justifies 
regulation  under  FIFRA.  Other  Federal, 
State  and  local  authorities  exist  that 
:ould  be  used  to  address  this  type  of 
risk. 

The  CPA  also  commented  that  EPA  is 
required  to  find  that,  to  be  eligible  for 
exemption  under  FIFRA  section 
25rb)(2),  a  pesticide  product  satisfies 

other  objectives"  of  FIFRA  such  as 
meeting  statutory  criteria  for  registration 
with  respect  to  labeling  and 
composition.  In  the  case  of  cedar,  the 
Agency  concludes  that  labelling 
requirements  typically  applied  to 
pesticides  are  not  necessary  to  prevent 
unreasonable  risk  to  humans,  including 
children  (excluding  products  with 


claims  involving  public  health  issues). 
Determinations  regarding  product 
composition,  labeling  or  other  aspe<.ts  of 
regulatory  constraint  are  unnecessary 
given  the  low  risk  potential. 

The  Agency  di.sagr"es'with  CPA's 
asserticn  thnt  considf:r.''ticn  of  lack  of 
exposure  is  inconsistept  with  prior  EF.'\ 
pi'Sticide  policy.  Tho  Aj^f-ncy  h^s 
previously  e>^cmpttd  pheromones  citing 
iow  exposure  as  one  fac'o'-  in  the 
decision  to  exempt  [47  FR  337171. 

6.  Ex'.el!  Products  Corporr-fion  tirged 
tiiat  regi.strations  for  natural  ceuor 
pesticides  Iss  :ed  prior  to  the  exemption 
not  he  continued  if  t^e  exemption  is 
ps»ablished.  1  h«^v  are  con'~t-rned  that 
this  would  crente  a  fals^  impression  of 
government  endorsement  for  th.e 
registered  articles. 

The  Agency  does  net  intend  to 
register  additional  natural  cedar 
pesticides  (unless  claims  for  ticks  are 
made  —  see  discussions  above).  It  is 
expected  that  existing  rt-gistiations  will 
be  voluntarily  cancelled  after  the  rule 
becomes  effective.  Rt'gistration  is  never 
an  endorsement  of  a  pesticide. 

The  low  risk  associated  with 
pesticidal  use  of  natural  cedar  does  not 
justify  the  cost  of  regulation  to  society 
or  the  Agency.  There  is  no  reason  to 
believe  that  mis-use  or  disposal  of 
natural  cedar  pesticides  will  increase 
potential  risk.  The  Agency  concludes 
that  use  of  natural  cedar  pesticides  as 
described  in  the  proposed  regulation 
will  not  cause  unreasonable  adverse 
effeils  on  humans  or  the  environment, 
whether  regulated  under  FIFRA  or  not. 
None  of  the  commenters  offered  any 
evidence  that  would  contradict  these 
conclusions. 

This  exemption  will  relieve  regulatory 
burdens  for  those  companies  and 
products  consistent  with  the  terms  and 
conditions  described. 

In  accordance  with  FIFRA  section  25, 
the  FIFRA  Science  Advisory  Panel 
(SAP)  has  waived  review  of  the 
proposed  and  final  rule.  The  Secretary 
of  Agricuhure  waived  review  of  the 
proposed  rule  and  agreed  to  waive 
review  of  the  final  rule  if  it  is  the  same 
as  the  proposed  rule.  A  copy  of  the  final 
rule  was  forwarded  to  the  U.  S. 
Department  of  Agriculture.  Copies  of  the 
final  rule  also  were  forwarded  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition  and  Forestry 
of  the  Senate. 

III.  Conclusion 

The  Agency  has  considered  the 
comments  received  in  response  to  the 
proposed  rule.  Except  for  the  one  minor 
change  in  wording,  the  Agency 


concludes  that  the  exemption  is 
appropriate. 

IV.  Public  Docket 

The  EPA  has  established  a  public 
docket  for  this  rulemaking  (OPP- 
25t>9091  aiid  2500091B).  Al!  cornnients 
received  m  response  to  the  proposed 
andfinal  rule  are  available  in  the  public 
docket.  The  public  docket  is  located  at 
the  Viri;;nia  add'y.?!  ^',iven  under  tho 
ADDRESSES  section  above. 

V.  Fcgulatory  Asses.sment 
Requirements 

A  Executive  Order  12866 

Undor  Executive  Ord'.r  128B6  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  safety,  or  State, 
local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planmxi  by  another  Agency;  (3) 
m.aterially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Under  the  terms  of  this  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354;  94  Stat.1164,  5  U.S.C.  601  et 
seq.).  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  governments  or  small 
organizations  given  the  impacts 
forecasted  pursuant  to  the  analysis 
conducted  under  Executive  Order  12866 
as  set  forth  above. 

Accordingly,  I  certify  that  this  rule 
does  not  require  a  separate  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act. 
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C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements.  Therefore,  the 
Paperwork  Reduction  Act  of  1980  is  not 
applicable. 

In  accordance  with  FIFRA  section  25, 
the  FIFRA  Science  Advisory  Panel 
(S.'^P)  has  waived  review  of  the 
proposed  and  final  rule.  A  copy  of  the 
final  rule  has  been  forwarded  to  the  U.S. 
Department  of  Agricuhure  before 
publication.  Copies  of  the  final  rule  also 
were  forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition  and  Forest.'y  of 
the  Senate. 

List  of  Subiects  in  40  CFR  Part  152 

Administrative  practice  and 
procedure.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  10,  1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  40  CFR  chapter  I.  p)art  152 
is  amended  as  follows: 

PART  152— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 


Authoriry:  7  U.S.C  136-136y. 

2.  In  §  152.25  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§  152.25    Exempttons  for  pesticides  of  a 
character  not  requiring  FtFaA  regutettkm. 

*     •     •     •     • 

(f)  Natural  cedar.  (1)  Natural  cedar 
blocks,  chips,  shavings,  balls,  chests, 
drawer  liners,  paneling,  and  needles 
that  meet  all  of  the  following  criteria; 

(i)  The  product  consists  totally  of 
cfedarwood  or  natural  cedar. 

(ii)  The  product  is  not  treated, 
combined,  or  impregnated  with  any 
additional  substance(s). 

(iii)  The  product  bears  claims  or 
directions  for  use  solely  to  repel 
arthropods  other  than  ticks  or  to  retard 
mildew,  and  no  additional  claims  are 
made  in  sale  or  distribution.  The 
labeling  must  be  limited  to  specific 
arthropods,  or  must  exclude  licks  if  any 
general  term  such  as  "arthropods," 
"insects,"  "bugs,"  or  any  other  broad 
inclusive  term,  is  used.  The  exemption 
does  not  apply  to  natural  cedar  products 
claimed  to  repel  ticks. 

(2)  The  exemption  does  not  apply  to 
cedar  oil.  or  formulated  products  which 
contain  cedar  oil,  other  cedar  extracts. 


or  ground  cedar  wood  as  part  of  a 
mixture. 
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40  CFR  Part  180 
[OPP-300306A;  FRL-4747-6J 
Rt.S  2070-AB78 

Trimethyiolpropane;  Tolerar>ce 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMllARy:  This  document  establishes  an 
exemption  ht)m  the  requirement  of  a 
tolerance  for  residues  of 
trimsihylolpropane  (CAS  Reg.  No.  77- 
99-6)  when  used  as  an  inert  ingredient 
(component  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only.  The  Agency  is 
issuing  this  regulation  on  its  own 
initiative. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  19,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  IOPP-300306A1.  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
dtxjument  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  B.'anch,  Field 
Operations  Kvision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hv>ry.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shell  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  tNFORMAT)ON  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch,  Registration  Division 
(7508W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460 
Office  location  and  telephone  number 
Westfield  Building  North.  6th  floor, 
2800  Crystal  Drive,  Arlington,  VA 
22202,  (703)-308-8320. 
SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  24,  1993 
(58  FR  62071).  EPA  issued  a  proposal  to 


amend  40  CFR  180.1001(d)  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  trimethylolpfopane  (CAS 
Reg.  No.  77-99-6)  when  used  as  an  inert 
ingredient  (component  of  water-soluble 
film)  in  pesticide  formulations  applied 
to  growing  crops  only  with  a  limitation 
that  it  will  not  exceed  15%  of  the 
pesticide  formulation. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.^he  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers,  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objet  tions 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
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hat  available  evidence  identified  by  the 
equestor  would,  if  established,  resolve 
)ne  or  more  of  such  issues  in  favor  of 
he  requestor,*taldng  into  account 
incontested  claims  or  facts  to  the 
;ontrar>';  and  resolution  of  the  factual 
ssue(s)  in  the  manner  sought  by  the 
equestor  would  be  adequate  to  justify 
he  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  {58  FR 
)1735.  Oct.  4. 1993).  the  Agency  must 
ietermine  whether  the  regulatory  action 
s  "significant"  and  therefore  subject  to 
eview  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
he  E.xecutive  Order.  Under  section  3(f). 
he  order  defines  a  "significant 
egulatory  action"  as  an  action  that  is 
ikely  to  result  in  a  rule  (1)  having  an 
innua!  effect  on  the  economy  of  $100 
uillion  or  more,  or  adversely  and 
naterially  affecting  a  sector  of  the 
•conomy.  productivity,  competition, 
obs.  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
eferred  to  as  "economically 
significant"):  (2)  creating  serious 


inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  imp)act  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  10, 1994. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(d)*     *     • 


Inert  ingredients 


Limits 


Uses 


rnmethyldpropane  (CAS  Reg.  No.  77-66-9) 


Not  more  than  15%  of  ttie  pes- 
ticide formulation. 


Component  of  water-soluble  film. 


FR  n,x:  94-1237  Filed  1-18-94;  8:45  am) 
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40  CFR  Part  271 

[FRL^W27-71 

Montana;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Montana  has 
upplied  for  final  authorization  of 
revisions  to  its  hazardous  wapte 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Montana's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Montana's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus.  EPA  intends 
to  approve  Montana's  hazardous  waste 


program  revisions.  Montana's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Montana 
shall  be  effective  March  21.  1994  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Montana's 
program  revision  application  must  be 
received  by  the  close  of  business 
February  18,  1994. 
ADDRESSES;  Copies  of  Montana's 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Solid  and  Hazardous 
Waste  Bureau.  Department  of  Health 
and  Environmental  Sciences.  836  Front 
Street.  Helena.  Montana  59601.  Phone: 
406/444-1430  and  USEPA  Region  VIII. 
Montana  Office.  301  S.  Park.  Federal 
Building.  Helena.  MT  59626,  Phone: 
406/44^5414.  Written  comments 
should  be  sent  to:  Rosemar)'  Rowe,  U.S. 
Environmental  Protection  Agency.  301 
S.  Park.  Drawer  10096,  Helena.  MT 
59626.  Phone:  406/449-5414. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  Rowe,  Air.  Hazardous  Waste. 


and  Toxics  Branch,  USEPA,  301  S.  Park, 
Drawer  10096,  Helena.  MT  59626, 
Phone: 406/449-5414. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  the  "the  Act").  42  U.S.C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  268  and  270. 

B.  Montana 

Montana  received  partial  Phase  I 
Interim  authorization  in  February,  1981. 
Complete  Phase  I  authorization  was 
received  in  February.  1982.  Final 
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authorization  of  the  base  program  was 
received  in  July,  1984. 

EPA  has  reviewed  Montana's 
application,  and  has  made  an  immediate 
final  decision  that  Montana's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Montana.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
February  18.  1994.  Copies  of  Montana's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Montana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discus.sed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  \>ill 
publish  either:  (Ij  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

A  draft  application  was  submitted  on 
January  7,  1991.  The  State  of  Montana 
addressed  all  of  EPA's  concerns  prior  to 
submittal  of  the  final  application.  Thus, 
the  Montana  program  is  granted 
immediate  final  authorization  for  the 
provisions  in  the  following  Table. 

Provisions 


Federal  Register  retererxa 


1.  Bienntal  Report,  48  FR 
3977.  1/28/83. 

2.  Interim  Status  Standards 
Applicability,  48  FR 
52718.  11/22/83. 

3.  Chlorinated  Aliphatic  Hy- 
drocartwn  Listing  (F024), 
49  FR  4312,  2/10/84. 

4.  National  Uniform  Mani- 
fest. 49  FR  10500.  3/20/ 
84. 

5.  Permit  Rules:  Settle- 
ment Agreement,  49  FR 
17718.4/24/84. 

6.  Part  261— Warfarin  and 
Zinc  Phosphide,  49  FR 
19923.  5/10/84. 

7.  Lime  Stabilized  Pickle 
Sludge.  49  FR  23287.  6/ 
5/84. 

8.  Household  Waste.  49 
FR  44980.  11/13/84. 

9.  Interim  Status  Standards 
Applicatnlity,  40  FR 
46095.  11/21/82. 

10.  Corrections  to  Test 
Methods  Manual.  49  FR 
47391.  12/2/84. 


State  authority 


75-1 0-405. 

MCA 
75-10-405. 

MCA 

75-10-405(3). 
MCA 

75-10-405. 
MCA 

75-10-405. 
MCA 

75-10-405(3). 
MCA 

75-10^05. 
MCA 

75-10-405. 

MCA 
75-10-405. 

MCA 

75-10-405. 
MCA 


Federal  Regater  reference 


11.  Satellite  Accumulation. 
49  FR  49571.  12/20/84. 

12.  Definition  of  Solid 
Waste.  50  FR  614.  1/4/ 
85. 

13.  Interim  Status  Stand- 
ards for  TSDF's.  50  FR 
16044,  4/23/85. 

14.  Financial  Responstb«^ 
«ty:  Settlement  Agree- 
ment. 51  FR  16443.  5/2/ 
86. 

15.  Listing  of  Spent  Pickle 
Liquof  (K062),  51  FR 
19320.  5/28/86. 

16.  Liability  Coverage.  51 
FR  25350.  7/11/86. 

17.  Standards  for  Hazard- 
ous Waste  Storage  and 
Treatment  Tank  Sys- 
tems. 51  FR  25470.  7/ 
14/86. 

18.  Corrections  to  Listings 
of  Commercial  Chemkjal 
Products  and  Appendix 
VIII  Constituents.  51  FR 
28296,  8/6/86. 

19.  Revised  Manual  SW- 
846;  Amended  Incorpo- 
ration by  Reference.  52 
FR  8072,  3/16/'87. 

20.  Ctosure/Post-Oosure 
for  Interim  Status  Sur- 
face Impoundments.  52 
FR  8704.  3/19/87. 

21.  Definition  of  Solid 
Waste  Technical  Correc- 
tions. 52  FR  21306.  6/5/ 
87. 

22.  Amendments  to  Pan  B 
Information  Ftequire- 
ments  for  Disposal  Fa- 
cilities. 52  FR  23447.  6/ 
22/87. 

23.  List  (Phase  1)  of  Haz- 
ardous (DonsWuents  for 
Grounc*- Water  Monitor- 
ing, 52  FR  25942.  7/9/87. 

24.  Identification  and  List- 
ing of  Hazardous  Waste. 
52  FR  26012.  7/10/87. 

25.  Liatxiity  Requirements 
for  Hazardous  Waste 
Facilities;  Corporate 
Guarantee.  52  FR 
44314.  11/18/87. 

26.  Hazardous  Waste  Mis- 
cellaneous Units,  52  FR 
46946.  12/10/87. 

27.  Technical  Corrections; 
Identification  and  Listing 
of  Hazardous  Waste,  53 
FR  13382.4/22/88. 

28.  Generators  ot  100  to 
1000  kg  of  Hazardous 
Waste.  51  FR  10146.  3/ 
24/86. 

29.  Biennial  Report  Correc- 
tion. 51  FR  28556.  8/8/ 
86. 


State  authority 


75-10-405. 

MCA 
75-10-405. 

MCA 

75-10-405. 
MCA 

75-10-405. 
MCA 


75-10-404. 

MCA.  75-10- 

405.  MCA 
75-10-405. 

MCA 
75-10-405. 

MCA 


75-1^405. 
MCA 


75-10-405. 
MCA 


75-10-405. 
MCA 


75-10-405. 
MCA 


75-10-405. 
MCA 


75-10-405. 
MCA.  75-10- 
,406.  MCA 

75-10-405(3). 
MCA 

75-10-405. 
MCA 


7&-10-405. 
MCA 

75-10-405(3). 
MCA 


75-10^04, 
MCA 


75-10-405, 
MCA,  75-10- 
204.  MCA 


Federal  Register  reference 

State  authonfy 

30.  Wentific3tion  and  List- 

75-10-405. 

ing        of        Hazardous 

MCA 

Wastes;   Technical  Cor- 

rectkwi.  53  FR  27152.  7/ 

19/88. 

31.  Availabili  ty  of  Informa- 

75-10-405. 

tion.  Section  3006(f),  11/ 

MCA.  30-14- 

8/84. 

401 .  MCA 

32.      Radioactive      Mixed 

75-10-405, 

Waste,  51  FR  24504,  7/ 

MCA 

3/86. 

Montana's  program  revisions  include 
a  requirement  that  conditionally  exempt 
small  quantity  generators  keep  records 
of  waste  analyses  for  three  years  (ARM 
16.44.402(2)(d)).  This  provision  is 
broader  in  scope  than  the  federal 
requirement  and  is  not  a  part  of  the 
federally  authorized  program. 
Requirements  more  stringent  than  those 
of  the  federal  program  are  found  in 
ARM  16.44.402(3)  and  16.44.109(19). 
These  provisions  require  annual,  rather 
than  biennial,  reporting  for  state 
generators  and  treatment,  storage,  and 
disposal  facilities.  More  stringent 
provisions  are  a  part  of  the  federally 
authorized  program. 

C.  Decision 

I  conclude  that  Montana's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Montana  is  granted  final  authorization 
to  operate  its  hazardous  waste  program 
as  revised. 

Because  the  State  of  Montana  and  the 
Environmental  Protection  Agency  may 
have  potential  disagreement  as  to  the 
scope  of  the  State's  jurisdiction  over 
certain  lands  within  "Indian  Country", 
as  defined  in  18  U.S.C.  1151.  Montana 
has  not  requested  authorization  of  its 
hazardous  waste  program,  as  revised, 
within  "Indian  Country"  in  Montana. 
Accordingly,  today's  decision  to  grant 
Montana  final  hazardous  waste 
authorization,  as  revised,  does  not 
extend  to  "Indian  Country".  The 
Environmental  Protection  Agency 
retains  all  hazardous  waste  authority 
under  RCRA  which  applies  to  "Indian 
Country"  in  Montana. 

Montana  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
projgram,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities. 
Montana  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  issue 
orders  under  sections  3008.  3013,  and 
7003  of  RCRA. 
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Montana  has  submitted  draft 
pplications  for  the  hazardous  waste 
rogram  provisions  in  clusters  non- 
[SWA  V  and  VI.  HSWA  I  and  II,  and 
CR.^  I  and  II. 

ompliance  With  Executive  Order 
2866 

The  Office  of  Management  and  Budget 
as  exempted  this  rule  from  the 
jquirements  of  section  6  of  Executive 
Irder  12866. 

«rtification  Under  the  Regulatory 
lexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
05(b).  I  hereby  certif>'  that  this 
uthorization  will  not  have  a  significant 
conomic  impact  on  a  substantial 
umber  of  small  enliUes.  This 
uthorizatioii  effectively  suspends  the 
pplicability  of  certain  Federal 
egulations  in  favor  of  Montana's 
irogram.  thereby  eliminating 
luplica-ive  requirements  for  handlers  of 
lazardous  waste  in  the  State.  It  does  not 
mpose  any  new  burdens  on  small 
ntities.  This  rule,  therefore,  does  not 
equire  a  regulatory  flexibility  analysis. 

,ist  of  Subjects  in  40  CFK  Part  271 

Environmental  prolaction, 
administrative  practice  and  procedure, 
lonfidential  business  information, 
iazardous  materials  transportation, 
iazardous  waste,  Indian  lands, 
r.tergovemmental  relations.  Penalties, 
ttporting  and  recordkeeping 
equirements.  Water  pollution  control, 
Vater  supply. 

Authority:  This  notice  is  issued  under  the 
uthority  of  sections  2002(a).  3006  and 
•004(b)  of  the  Solid  Waste  Disposal  Act  as 
.rnondcd  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  Decerr.ber  30. 1993. 
ack  W.  McGraw, 
".ding  Regional  Administrator. 
FR  Doc.  94-1246  Filed  1-18-94;  8:45  am) 

Ml.LING  CODE  tMO-ta-P 


-EDERAL EMERGENCY 
MANAGEMENT  AGENCY 

»4  CFR  Part  59 

pocket  No.  FEMA-7589] 

Suspension  of  Community  Eligit>ility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
(kCnON:  Final  rule. 

SUMMARY:  This  rule  identifies  a 
r.ommunity.  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  will  be  suspended  on  the 
effective  date  listed  within  this  rule 


because  of  failure  to  enforce  floodplain 
management  requirements  of  the 
program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
taken  action  to  bring  their  floodplain 
management  program  into  compliance 
with  NFIP  requirements  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 
SW.,  room  417.  Washington.  DC  20472. 
(202)  646-2717. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  avBilable.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  managfement 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
.  measures.  The  community  listed  in  this 
document  no  longer  meets  that  statutory 
requirement  for  compliance  with 
program  regulations.  44  CFR  part  59  et 
seq.  Accordingly,  the  community  will 
be  suspended  on  tlie  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  the 
community  may  submit  the  required 
documentation  to  bring  its  floodplain 
management  program  in  compliance 
with  the  NFIP  regulatory  standards, 
after  this  rule  is  published  but  prior  to 
the  actual  suspension  date.  If  the 
documentation  is  submitted  and 
approved  by  FEMA,  the  community  will 
not  be  suspended  and  will  continue  its 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  community  will  be  published  in  the 
Federal  Register. 

In  addition,  FEMA  has  identified  the 
special  flood  hazard  areas  in  the 
community  by  publishing  a  Flood 


Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  piusuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  FEMA's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973,  42  U.S.C.  4106(a),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

This  community  received  a  90-day, 
and  two  30-day  notifications  addressed 
to  the  Chief  Executive  Officer  that  the 
community  will  be  suspended  unless 
the  required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  Since  these 
notifications  have  been  made,  this  final 
rule  may  take  effect  within  less  than  30 
days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C.  4022,  prohibits 
fiood  insurance  coverage  unless  an 
appropriate  public  body  adopts  and 
enforces  adequate  floodplain 
management  measures.  The  community 
listed  no  longer  complies  with  the 
statutory  requirements,  and  after  the 
effective  date,  fiood  insurance  will  no 
longer  be  available  in  the  community 
unless  it  takes  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR. 
1981  comp..  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 
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Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of ' 
the  Papervkork  Reduction  Act,  44  U.S.C. 
3501  et scq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  comp.,  p. 
252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  59 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  59  is 
amended  as  follows: 


PART  59— {AMENDED] 

1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  42  Ll.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  comp..  p.  329;  E.O.  12127,  44  FR  -[9367 
3  CFR.  1979  comp,  p.  376. 

§  59.24    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  59.24  are  amended  as 
follows: 


State.nocafion 


Region  IV— Georgia 

Clayton,  city  of,  Rabun 
Count/. 


Commu- 
nrty  No. 


130157 


Effective  date  of  auttrorization/cancellation  of  sale  of  flood 
insurance  in  communrty 


July  25,   1975,  Emerg.;  Aug.   13,   1984,  Withd.;  Jan.   13, 
1988,  Retns.;  Jan.  13.  1988,  Reg.;  Jan.  19,  1994,  Susp. 


Current  effective 
map  date 


June  19,  1989 


Code  fof  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp— Suspension;  WithcL— Withdrawn. 

(Catalog  of  Federal  Domestic  Assistance  No.  83.100,  "Flood  insurance.") 

DatPd:  lanuary  13,  1994. 
Robert  H.  Volland, 

Deputy  As£C>cicte  Director,  Mitigation  Directorate. 
|FR  Doc.  94-1394  Filed  1-18-94;  8:45  ami 

BILLtNO  CODE  6718-21-P 


Date  certatn  Federal 

assistance  rx>  longer 

avaitabte  in  special 

flood  hazard  areas 


Jarv  19, 1994. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-07;  Notice  8] 

RIN2127-AD27 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems- 
Control  Line  Pressure  Balance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
reconsideration. 


SUMMARY:  This  notice  denies  a  petition 
submitted  by  Mr.  Robert  Crail 
requesting  the  agency  to  reconsider  a 
final  rule  that  added  control  line 
pressure  balance  requirements  to  the 
pneumatic  timing  requirements 
applicable  to  air  brake  systems.  Mr. 
Crail  s  petition  was  based  on  his 
allegations  tliat  NHTSA  had  not 
adequately  considered  the  added  costs 
to  trailer  manufacturers  imposed  by  the 
rulemaking,  including  the  hardware 
costs  to  achieve  compliance  with  the 
new  control  line  pressure  balance 
requirements  and  the  costs  associated 
with  certifying  compliance  with  those 
requirements.  In  response  to  this 
petition,  the  agency  has  reexamined  the 
final  rule's  evaluation  of  additional  ■ 


costs  for  this  requirement  and  again 
concludes  that  those  additional  costs  are 
not  excessive  or  unreasonable. 
Therefore,  Mr.  Crail's  petition  is  denied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  C.  Carter,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-366-5274). 

SUPPLEMENTARY  INFORMATION:  On  August 
21,  1992,  NHTSA  published  a  final  rule 
amending  the  pneumatic  timing 
requirements  of  Standard  No.  121,  Air 
Brake  Systt^ms,  with  respect  to  the 
control  line  pressure  balance  for  tractor 
trailer  combinations  (57  FR  37902).  In 
that  notice,  the  agency  adopted  a 
dynamic  test  procedure  for  determining 
the  control  signal  pressure  differential. 

In  comments  to  the  notice  of  proposed 
rulemaking  (NPRM)  that  preceded  this 
final  rule,  Mr.  Crail  and  the  Truck 
Trailer  Manufacturers  Association 
(TTMA)  stated  that  they  believed  that 
measuring  control  line  pressure  balance 
in  a  dynamic  test  instead  of  in  a  static 
test  would  result  in  excessive  costs.  Mr. 
Crail,  who  is  employed  by  a  trailer 
manufacturer,  stated  that  the  total  cost 
of  a  dynamic  test  would  be 
approximately  S6,000,  as  compared  to 
his  estimated  cost  of  $900  for  a  static 
test.  Similarly,  TTMA  believed  that  a 
dynamic  test  procedure  would  require 
trailer  manufacturers  to  purchase 
expensive  equipment,  such  as 


transducers  and  recording  equipment, 
costing  as  much  as  $6,000.  TT?vlA 
estimated  that  the  static  test  apparatus 
would  cost  about  $300  per 
manufacturer. 

Notwithstanding  these  comments, 
NHTSA  adopted  a  d>-namic  lest 
procedure  to  evaluate  control  line 
pressure  differential  in  the  August  1992 
final  rule.  The  agency  concluded  that 
the  static  control  line  pressure 
differential  test  advocated  by  Mr.  Crail 
and  TTMA  would  not  adequately 
evaluate  the  pressure  differential 
problem.  The  agency  also  determined 
that  the  costs  associated  with  the  new 
dynamic  test  were  reasonable  and 
would  be  well  below  the  levels 
estimated  by  Mr.  Crail  and  TTMA.  The 
agency  explained  this  determination  as 
follows: 

The  agency  notes  that  most  trailer 
manufacturers  already  own  the  most 
expensive  portion  of  this  lest  equipment  for 
conducting  timing  tests  (i.e.,  the  data 
retordpr/power  supply/signal  conditioning 
apparatus),  and  that  the  mini-tractor  test  rigs 
that  are  currently  usod  in  compliance  testing 
with  Standard  No  121  could  be  re.-idily 
upgraded  to  check  for  pressure  differentials 
for  an  additional  cost  of  $300.  Of  this  cost 
figure,  SlOO  would  cover  the  hose, 
gladhands,  and  air  flow  restrictor  and  S200 
would  cover  the  cost  of  upgrading  the 
software  of  the  test  rig.  NHTSA  notes  that  the 
practical  effects  of  these  requirements  are 
limited  to  only  those  trailer  manufacturers 
who  build  towing  trailers  (i.e.,  trailers  used 
in  doubles  or  triples  operations).  Such 


756       Federal  Register  /  Vol.  59.  No.  12  /  Wednesday.  January  19.  1994  /  Rules  and  Regulations 


wing  trailers  currently  constitute  a  very 
lall  percentage  of  the  trailer  market.  57  FR 
904 

In  short,  the  agency  concluded  that 
ost  trailers  would  not  be  subject  to  the 
;vv  dynamic  test  for  control  line 
■essure  balance  and  those  that  were 
ould  face  added  costs  of  about  $300. 
Mr.  Robert  Crail  filed  the  lone  petition 
r  reconsideration  of  this  rule.  Mr.  Crail 
ated  that  the  agency  did  not 
iequately  consider  the  cost  impact  that 
culd  be  imposed  on  trailer 
anufacturers  to  equip  trailers  with 
;w  hardware  necessary  to  achieve 
)mpliance  with  the  new  requirements, 
tie  petitioner  also  believed  that 
HTSA  did  not  adequately  consider  the 
)st  impact  on  manufacturers  to  obtain 
■  adapt  test  equipm.ent  to  test  trailers 
r  compliance  with  the  new 
quirements.  The  agency  will  address 
ich  of  these  assertions  in  turn. 

elay  Booster  Valves 

In  his  petition  for  reconsideration,  Mr. 
rail  contends  that  NHTSA  seriously 
aderestimated  the  cost  impact  per 
ailer  of  adding  additional  equipment 
I  comply  with  the  final  rule.  According 
>  Mr.  Crail,  trailer  manufacturers  could 
amply  with  Standard  121  prior  to  this 
nendment  without  incorporating  a 
flay  booster  valve  on  their  trailers, 
ouever,  again  according  to  Mr.  Crail. 
le  August  1992  final  rule  in  effect 
(quires  the  use  of  relay  booster  valves 
n  trailers.  Mr.  Crail  estimates  that  the 
Dst  to  the  trailer  manufacturer  to  add 
lese  valves  would  range  from  $26  to 
54. 

NHTSA  believes  that  Mr.  Crail's 
litial  assertion  about  a  trailer's  ability 
)  comply  with  Standard  121  without 
icorporating  a  relay  booster  valve  on 
filers  is  incorrect.  The  agency  notes 
lat  the  majority  of  trailers  required  a 
;lay  booster  valve  to  comply  with  the 
jquirements  adopted  on  May  3.  1989 
)4  FR  13890,  85-07.  Notice  3). 
lowever,  the  control  line  pressure 
squirements  of  the  August  1992  notice 
id  not  have  the  effect  of  requiring  that 
n  additional  valve  be  added  to  the 
ystem.  The  August  1992  requirements 
nly  required  that  valves  used  to 
omply  with  the  May  1989  requirements 
id  not  induce  unwanted  pressure 
ifferentials.  Therefore,  NHTSA 
elieves  that  the  amendment  in  question 
id  not  have  tbe  effect  of  requiring  a 
ilay  booster  valve  where  none  was 
jquired  before. 

tther  Hardware  Costs 

NHTSA  further  believes  that  Mr. 
irail's  assertions  about  the  rulemaking's 
ardware  costs  are  incorrect. 


The  agency  considered  these  same 
assertions  about  hardware  costs  when  it 
was  developing  the  August  1992  rule.  In 
that  rule,  NHTSA  indicated  that  some 
manufacturers  might  have  to  use  higher 
quality  relay  valves  than  they  presently 
use  to  meet  the  requirements,  but  that 
these  higher  quality  valves  are  not 
significantly  more  expensive.  In 
addition,  the  agency  acknowledged  that 
manufacturers  may  have  to  modify 
existing  valve  designs  to  control 
pressure  differential.  However,  the 
agency  estimated  that  such  modified 
valves  would  cost  only  a  few  dollars 
more  per  trailer.  Moreover,  the  final  rule 
also  indicated  that  these  upgraded 
valves  wo'jld  only  be  needed  on  towing 
trailers.  The  total  annual  production  of 
towing  trailers  is  roughly  21,400. 
Therefore,  the  agency  concluded  that 
the  aggregate  costs  for  additional 
equipment  on  all  trailers  to  comply  with 
the  control  line  pressure  balance 
requirements  would  be  relatively  small. 

In  its  review  of  Mr.  Crail's  petition  for 
reconsideration,  NHTSA  once  again 
reviewed  the  hardware  costs  associated 
with  the  control  line  pressure  balance 
requirements.  The  agency  concludes 
that  valves  that  would  be  needed  to 
meet  the  August  1992  rule  are  not 
significantly  more  expensive  that  those 
used  prior  to  the  rule.  To  illustrate, 
Bendix,  a  valve  manufacturer,  has 
designed  a  new  valve  that  it  advertises 
as  complying  with  these  new 
requirements.  These  valves  actually  cost 
less  than  valves  previously  used  in 
trailers  to  control  for  pressure  balance. 
Accordingly,  NHTSA  continues  to 
believe  that  its  initial  determination  that 
the  hardware  costs  associated  with  the 
rulemaking  are  not  unreasonable  is 
correct. 

Testing  Costs 

Mr.  Crail  also  asseiled  that  the  agency 
seriously  underestimated  the  costs  to 
trailer  manufacturers  for  testing 
compliance  with  the  new  dynamic  test 
procedure,  .'^s  noted  above,  NHTSA 
stated  in  the  final  rule  that  the  mini- 
tractor  test  rights  that  are  currently  used 
to  test  compliance  with  other 
requirements  in  Standard  No.  121  could 
be  readily  upgraded  to  check  for 
pressure  differentials  at  an  added  cost  of 
about  $300.  Mr.  Crail  as.serted  that,  on 
top  of  the  $300  costs  estimated  by 
NHTSA.  Lhere  would  be  nearly  $5900  of 
additional  costs  to  record  the  pressure 
data  collected  during  the  prescribed 
te.st.  The  $5900  estimate  consisted  of 
two  sets  of  pressure  transducers  and 
cables,  at  a  cost  of  $600  p>er  set,  a  strip 
chart  recorder,  at  a  cost  of  about  $4000, 
and  approximately  $700  in  labor  costs. 


Mr.  Crail  also  stated  that  trailer  test 
rigs  commonly  used  by  trailer 
manufacturers  cannot  be  simply 
adapted  to  the  additional  tasks  of 
recording  pressure  tracers 
simultaneously  at  both  the  trailer's 
input  and  delivery  gladhands,  as  the 
agency  suggested  in  the  preamble  to  the 
final  rule.  Instead,  Mr.  Crail  asserted 
that  manufacturers  would  have  to  equip 
the  test  rig  with  at  lea.st  three  additional 
pressure  transducers  and  a  recording 
device  capable  of  three  channel  input. 

NHTSA  disagrees.  Through  tests 
conducted  at  the  Vehicle  Research  and 
Test  Center  (VRTC)  and  conversations 
with  a  Gooch  Brake  and  Equipment 
Company,  a  manufacturer  of  mir.i- 
tractor  test  rigs,  NHTSA  concludes  that 
trailer  manufacturers  need  not  equip 
their  test  rigs  with  additional  pressure 
transducers  and  a  recording  device 
costing  approximately  $5900.  As 
explained  in  the  final  rule,  most  trailer 
manufacturers  use  test  rigs,  known  as 
"variables"  test  equipment,  for  a  variety 
of  timing  and  pressure  testing  of 
vehicles  in  certifj'ing  compliance  with 
Standard  No.  121.  Therefore,  a 
manufacturer  typically  will  not  have  to 
procure  test  equipment  solely  to  comply 
with  the  new  rule.  Rather,  most 
manufacturers  can  easily  upgrade  their 
current  test  rig  to  evaluate  the  pressure 
differential  through  the  following 
modifications  at  a  cost  of  about  $300: 
Adding  a  hose,  gladhands,  and  an  air 
flow  restrictor,  for  approximately  $100; 
and  upgrading  the  test  rig's  software,  for 
$200.  While  it  is  true  that  the  total  cost 
of  "variables"  test  equipment  would  be 
approximately  $6000  to  $7000,  a  trailer 
manufacturer  that  already  owns  the  test 
rig  would  incur  an  incremental  cost  of 
$300  to  comply  with  this  amendment. 

NHTSA  further  notes  that  the 
petitioner's  assertions  appear  to  be 
based  on  a  belief  that  a  trailer 
manufacturer  must  use  the  test 
procedure  and  testing  equipment 
described  in  Standard  No.  121.  Such  a 
belief  is  incorrect.  The  National  Traffic 
and  Motor  Vehicle  Safety  Act  (Safety 
Act)  requires  each  manufacturer  to 
certify  that  its  vehicles  meet  Standard 
No.  121.  Accordingly,  the  vehicle  must 
meet  the  applicable  requirements  of 
Standard  No.  121  when  tested  by 
NHTSA  according  to  the  test  procedure 
specified  in  the  standard.  However,  the 
Safety  Act  does  not  require  a 
manufacturer  to  use  the  standard's  test 
procedure  or  specified  test  equipment. 
A  manufacturer  may  use  a  variety  of 
means  to  certify  compliance,  including, 
among  other  things,  engineering 
analyses,  actual  testing,  and  computer 
simulations,  provided  that  due  care  is 
exercised  in  making  its  certification.  If 
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the  manufacturer  exercised  due  care,  it 
would  not  be  subject  to  civil  penalties 
for  manufacturing  and  selling  a 
noncomplying  vehicle. 

Moreover,  a  ir.anufacturer  need  not 
conduct  ihesfc  operations  itself. 
Mmufacturcrs  can  utilize  the  services  of 
independent  engineers  and  testing 
laboratories.  The  can  also  join  togethier 
through  trade  associations  to  sponsor 
testing  or  analysis.  .Ajaother  alternative 
is  for  manufacturers,  such  as  trailer 
manufacturers,  to  rely  on  testing  and 
analysis  performed  by  other  parties, 
such  as  the  valve  manufacturers.  Valve 
manu.^acturers  perform  extensive 
auiilyses  ai,d  tests  of  their  produds  and, 
because  they  seek  to  sell  those  products, 
have  a  strong  incentive  to  provide  their 
customers  (the  trailer  manufacturers) 
with  information  that  the  trailer 
manufacturer  can  use  to  certify  the 
vehicle  to  the  applicable  standards.  For 
example.  Bendix  currently  provides  this 
type  of  information  to  vehicle 
manufacturers  regarding  Bendix's  new 
valve  for  the  new  pressure  control 
requirements.  Based  on  the  above 
considerations,  NHTSA  believes  that  a 
trailer  manufacturer  can  certify 
compliance  with  the  control  pressure 
differential  amendments  without  facing 
an  unreasonable  cost  burden. 

After  reexamining  this  matter  in 
response  to  Mr.  Crail's  petition,  NHTSA 
reaffinns  its  conclusion  that  the  new 
control  line  pressure  balance 
requirements  will  result  in  relatively 
small  costs  for  trailer  manufacturers. 
The  agency  also  believes  that  its 
conclusions  in  the  fmal  rule  are 
appropriate.  Accordingly,  the 
petitioner's  request  to  reconsider  the 
amendment  to  Standard  No.  121  is 
danied. 

hvjod  on  January  12, 19«»4. 
Sarry  Febrice. 

Associate  Administrator  for  Rulemnking. 
\=K  Dec.  94-1176  Piled  l-lft-94;  8:45  am] 

B'LLINa  COM  4910-6».4« 


ACnOft:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 
implement  the  conservation  and 
management  measures  contained  in 
Amendment  4  to  the  Fishery 
Majiagement  Flan  (FMP)  for  the  Atlantic 
Sea  Scallop  Fishery.  Amendment  4 
substantially  revises  the  management  of 
the  Atlantic  Sea  Scallop  Fishery, 
especially  regarding  effort  control  in  the 
fisher^',  permits,  and  reporting  and 
recordkeeping  requirements.  The  intent 
of  this  Amendment  is  to  reduce  the 
fishing  mortality  rate  to  eliminate  the 
overfished  condition  of  Atlantic  sea 
scallops. 

EFFECrrVE  DATE:  March  1.  19^.. 
ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review  (RIR),  initial 
regulatory  nexibility  analysis  fIRFA), 
and  the  final  supplemental 
environmental  impwict  statement  (FSOS) 
are  available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (U.S.  Rte.  1), 
Saugus.  MA  01906-1097.  telephone 
617-565-8937.  Copies  of  the  Finance 
Handbook  may  be  obtained  from  Mr. 
Joseph  Giza,  Chief,  Fiscal  Policy  and 
Quality  Assurance  Branch,  NOAA 
Financial  Management  Di\-ision,  Caller 
Service  No.  8025,  20020  Century 
Boulevard,  Germantovm,  Maryland 
20874.  telephone  301-443-8795. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
col lection-of-in formation  requirements 
contained  in  this  final  rule  snouid  be 
sent  to  Richard  B.  Roe,  Regional 
Director,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  and  the  Office  of 
Management  and  Budget  (OMD) 
(Attention  NOAA  Desk  Officer), 
Washington,  DC  20503. 
FOR  FURTHER  tNFORMATtON  COKTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 


SUPPLEMENTARY  tNFORMATJON: 


DEPArrn,iENT  of  commerce 

National  Oceanic  and  Atmospheric 
Administration 

5C  CFR  Part  650 

[aock9t  Ho.  930828-3324;  t.D.  080593A] 

RIN  0648-AC99 

Atlantic  Sea  Scallop  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 


—--——--    Background 


AmRndment  4  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan 
(FMP)  wa.s  prepared  by  the  New 
England  Fishe.'y  Management  Council 
(Council)  in  consultation  with  the  Mid- 
Atlantic  and  South  Atlantic  Fisliery 
Management  Councils,  under  the 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  as  amended,  16  U.S.C. 
1801  pt  seq.  A  notice  of  availability  for 
the  proposed  Amendment  was 
published  on  August  10, 1993,  (58  FR 
42522)  and  a  proposed  implementing 
rule  was  published  on  September  2, 
1993,  (58  FR  46606). 


ApproTal  of  Amendment  4 

Amendment  4  was  approved  on 
November  5.  1993.  However,  concerns 
were  raised  about  the  potential  for 
Amendment  4  to  cause  excessive 
harvest  of  small  sea  scallops  the  first 
few  years  of  implementation,  if  a 
supplemental  average  minimum  meat 
count  measure  were  not  included  as  a 
management  measure  in  the 
Amendment.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA).  approved  the  Amendment, 
concurring  with  the  Regional  Director 
who  stated  that  the  issue  of  increased 
mortality  on  small  scallops  in  the  early 
years  of  the  program  was  considered  by 
the  Council  during  deliberations  by  the 
Plan  Development  Team  (where 
representatives  of  both  the  Northeast 
Fisheries  Science  Center  and  the  NMFS 
Northeast  Regional  Office  participate), 
the  Sea  Scallop  Oversight  Committee, 
and  the  Council.  The  rebuilding 
schedule  and  effort  reductions  in  the 
Amendment  are  designed  to  strike  a 
balance  between  an  accelerated  rate  of 
recovery  and  the  minimization  of 
economic  and  social  disruption  to  the 
fishery. 

Although  the  Amendment  was 
approved.  NMFS  remains  concerned 
about  the  near-term  level  of  protection 
of  small  sea  scallops.  This  concern  is 
reflected  in  the  Regional  Director's 
approval  letter  to  the  Council,  datfd 
November  5. 1993,  which  advised  the 
Council  that  the  Regional  Director  vkill 
be  carefully  monitoring  the  initial 
impact  of  the  Amendment  on  fishing 
mortality  rates  of  small  sea  scallops.  If 
fishing  mortality  rates  increase  btyond 
anticipated  levels,  the  Council  is 
expected  to  implement  immediately 
adjustments  under  the  framework 
measures  of  the  Amendment  to  protect 
sea  scallop  stocks  adequately. 

Overfishing  Definition 

Amendment  4  includes  a  definition  of 
overfishing  and  a  determination  that  the 
sea  scallop  resource  is  overfished.  The 
prBanible  to  the  proposed  rule  included 
the  definition  of  overfishing.  It  is  not 
repeated  here. 

To  reduce  fishing  mortality  below  the 
overfishing  definition  threshold,  t>.e 
Council  will  luduce  fishing  effort  by 
approximately  40  percent  over  seven 
years.  Because  the  impact  of  effort 
controls  and  gear  restrictions  on  the 
resource  is  uncertain,  the  Council 
estimates  that  actual  effort  reduction 
needed  could  be  as  low  as  35  percent  or 
as  high  as  70  percent. 
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Approved  Vessel  Tracking  System 
(VTS)  Vendors 

In  the  proposed  rule  for  Amendment 
4,  NMFS  requested  that  vendors 
interested  in  having  their  VTS  certified 
for  use  in  this  fishery  submit 
information  showing  that  the  VTS  meets 
the  specifications  contained  in  the 
proposed  rule.  NMFS  has  reviewed  the 
information  submitted  by  several 
vendors  and  will  make  available  to 
interested  parties  the  names  and 
addresses  of  those  vendors  who  appear 
to  meet  the  specifications.  The 
opportunity  remains  open  for  interested 
parties  to  submit  their  information  to 
the  NMFS  and  to  be  added  to  the  list  of 
approved  veiidcrs  if  it  appears  to  the 
NMFS  that  they  can  meet  the 
specifications.  It  is  not  the  intent  of  the 
NMFS  to  assure  that  the  acquisition  and 
installation  of  a  VTS  unit  from  any  one 
of  these  vendors  meets  the  requirement 
of  this  rule  as  specified  at  §  650.25. 
Vessel  owners  must  dem.onstrate  that 
the  system  purchased,  from  the  list  of 
approved  vendors,  is  capable  of  meeting 
the  operational  requirements  of  the 
regulations  by  providing  information  on 
vessel  position  and  vessel  status.  It  is 
the  intent  of  the  NTVIFS  that  until  the 
vessel  owner  can  demonstrate  to  the 
sati.sfaCtion  of  the  Regional  Director  that 
the  VTS  unit  is  fully  operational  and  is 
providing  the  required  information  to 
the  NMFS,  the  vessel  owner/operator 
will  not  be  eligible  to  receive  a  permit 
unless  the  Regional  Director  authorizes 
the  use  of  a  call-in  system  in  accordance 
with  §  650.26(a)(3). 

Effective  Date  of  Management  Measures 

The  specific  management  measures 
that  will  be  used  to  achieve  the 
necessary  reduction  in  fishing  effort 
include  the  following:  A  moratorium  on 
most  new  entrants  into  the  scallop 
fisherv-;  allocations  of  days-at-sea  (DAS) 
that  vessels  may  fish  for  scallops  based 
on  three  vessel  groups  (Full-time,  Part- 
time,  and  Occasional);  a  requirement  to 
purchase  and  install  a  VTS  unit  for  Full- 
time and  Fart-time  vessels  and  a  call-in 
system  for  Occasional  vessels  to  monitor 
DAS;  permits  for  vessel  operators  and 
dealers;  an  open  access  scallop  permit 
for  vessels  landing  no  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  no  more  than  50  U.S.  bushels  (17.62 
hi)  of  in-shell  scallops  per  trip; 
limitations  on  upgrading  of  vessel  size 
and  engine  horsepower;  a  prohibition 
on  acquiring  more  than  a  5  percent 
ownership  interest  in  the  total  number 
of  limited  access  scallop  vessels; 
mandatory  reporting  for  permitted 
vessels  and  dealers;  crew-size  limits; 
maximum  dredge  and  trawl  sweep  size 


restrictions;  minimum  ring  and  mesh 
size  restrictions;  fi-amework  measures  to 
adjust  the  effort  control  and  other 
measures;  a  minimum  shell  height 
restriction;  and  an  annual  option  for 
vessels  in  the  Part-time  or  Occasional 
category  to  fish  in  the  next  higher  vessel 
group  if  they  use  only  one  dredge  no 
more  than  10.5  fee?  (3  2  m)  in  width  and 
their  cre-.v  complement  (including  the 
operator)  is  five  or  less.  The  preamble  to 
the  proposed  rale  described  the 
management  measures  and  their 
rat'onale,  which  are  not  repeated  here. 

NMFS  is  implementing  the  measures 
in  the  Amendment  and  proposed  rule  as 
of  ?«larch  1.  19>J4.  in  order  to  provide 
oppcrturiity  for  the  industry  to  convert 
to  3"'4  inch  rings  and  acquire  and  install 
VTS  units;  and  because  of  the 
administrative  burden  imposed  on  the 
NMFS  by  these  collective  measures,  e.g.. 
implementation  of  a  VTS;  the  need  to 
issue  thousands  of  new  permits  for 
operators,  dealers  and  vessels;  the  need 
to  establish  an  appeal  process  for  vessel 
owners  who  feel  their  DAS  allocation  is 
in  error  and/or  for  vessels  that  do  not 
qualif>-;  and  the  need  to  establish  details 
of  the  recordkeeping  and  reporting 
requirements  required  under  §650.7 
and  the  DAS  monitoring  set  forth  in 
§  650.25.  While  the  VTS  is  being  put  in 
place  and  the  initial  problems  with  that 
new  system  are  being  worked  out,  a  call- 
in  procedure  will  be  used  to  implement 
the  DAS  allocations.  Existing 
regulations,  including  the  meat  count 
measure,  will  remain  in  effect  until 
March  1,  1994. 

On  March  1.  1994.  the  effective  date 
of  these  regulations,  all  scallop  vessel 
owners  and  operators  and  all  scallop 
dealers  must  have  an  appropriate 
permit,  as  specified  under  §§650.4. 
650.5,  and  650.6  in  order  to  participate 
in  the  fishery.  In  order  to  ensure  being 
issued  a  perinit,  if  eligible,  by  that  date 
all  owners,  operators,  and  dealers 
should  apply  for  a  permit  as  soon  as 
possible.  Application  forms  are 
available  now  and  NMFS  will  attempt  to 
mail  such  forms  to  all  known  scallop 
vessel  owners  and  of)erators  and  scallop 
dealers  as  soon  as  possible. 
Applications  will  be  processed  as 
received.  Early  application,  i.e.,  one 
filed  before  February  1,  1994.  will  help 
assure  that  the  permit  is  issued  by 
March  1.  1994. 

As  provided  in  §  650.26(a)(3),  until 
any  VTS  vendor  is  approved  and  the 
system  is  available,  all  permitted  vessels 
fishing  under  the  DAS  program  must 
comply  with  the  call-in  notification 
provisions  of  §  650.26(b). 


Comments  and  Responses 

NMFS  received  comments  on  the 
proposed  rule  from  one  member  of  the 
Congress  of  the  United  States,  five 
fishing  industry  associations,  and  eight 
individuals.  All  of  the  comments  were 
carefully  considered  during  the 
formulation  of  the  final  rule.  Specific 
comments  are  discussed  and  responded 
to  below. 

Comment:  A  member  of  Congress  of 
the  United  States  and  an  individual 
opposed  the  allocation  of  DAS  because 
it  takes  Virginia,  North  Carolina,  and 
New  Jersey  fishermen  longer  to  reach 
their  fishing  grounds  than  it  takes  New 
England  fishermen.  These  individuals 
offered  days  fi."-hed  or  a  total  allowable 
catch  as  an  alternative.  The  commenters 
stated  that  the  DAS  rule  gives  a  distinct 
advantage  to  one  area  over  another, 
whereas,  days  fished  provides  a  level 
playing  field  for  all  scallopers. 

Response:  The  Council  analyzed  the 
days  fished  system  before  def:iding  on 
the  DAS  program,  using  the  NMFS 
weighout  database,  and  determined  that 
DAS  is  a  fair  reflection  of  a  vessel's 
historical  time  at  sea  because  it  takes 
into  consideration  the  number  of  days  a 
vessel  spent  traveling  tn  and  frnm  the 
fishing  grounds.  The  Council  also 
determined  the  database  could  not 
accurately  show  actual  days  fishing. 
However,  the  final  rule  includes  a 
measure  that  would  allow  the  adoption 
of  a  days-fished  system  through  a 
regulatory  amendment,  if  data  become 
available  to  support  such  a  system. 

Comment:  Two  industry  associations 
requested  an  extension  of  the  comment 
period  to  October  28.  1993.  because  the 
proposed  rule  was  published  in  the 
Federal  Register  on  September  2,  1993. 
and  their  associations  did  not  receive  a 
copy  of  the  rule  until  the  third  week  in 
September  19*33. 

Response:  The  M.ignuson  Act  requires 
the  Secretary'  of  Commerce  (Secretary) 
to  follow  a  mandated  time  schedule  for 
approval  of  a  plan  amendment  once  it 
has  been  submitted  by  a  Fishery 
Management  Council.  On  July  30.  1993, 
the  New  England  Fishery  Management 
Council  submitted  its  plan  amendment 
to  NMFS.  thereby  triggering  under  the 
Magnuson  Act  the  95-day  time  period  in 
which  the  Secretary  must  approve  or 
disapprove  the  amendment.  Because  of 
this  limited  time  frame  to  consider  and 
respond  to  public  comment  and  prepare 
the  final  rule  for  publication.  NMFS 
allows  for  45  days  of  public  comment. 
N'MFS  believes  the  45  days  given  for 
comment  are  adequate. 

Comment:  Two  industry  associations 
stated  that  they  do  not  support 
staggering  of  implementation  dates  for 
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measures  contained  in  the  amendment 
and  recommend  that  the  meat  count 
system  remain  in  effect  until  all 
management  measures  contained  in 
Amendment  4  are  implemented. 

Response:  The  final  rule  retains  the 
meat  count  measure  until  the  new 
measures  are  implemented. 

Comment:  Two  industry  associations 
commented  that  the  requirement  to 
submit  applications  for  Operator 
permits  30  days  prior  to  the  date  on 
which  the  permits  are  desired  is 
unreasonable  and  recommended  issuing 
permits  locally  or  by  FAX. 

Response:  Due  to  the  projected  initial 
volume  of  applications  for  Operator 
permits  required  under  Amendment  4, 
the  NMFS  needs  the  flexibility  to  take 
30  days  to  process  and  mail  permits. 
However,  NMFS  will  make  every  effort 
to  process  permits  sooner.  NMFS  will 
make  available  permit  applications  well 
in  advance  of  March  1, 1994,  in  order 
to  maximize  the  likelihood  that  all 
participants  in  the  scallop  fishery  will 
nave  the  ability  to  obtain  a  permit  before 
March  1. 1994. 

Comment:  One  industry  association 
commented  that  the  requirement  to 
provide  written  notice  of  changes  in 
application  information  sections  for 
Vessel,  Operator,  and  Dealer  permits 
was  ambiguous  and  recommended  that 
the  changes  be  sent  by  registered  or 
certified  mail. 

Response:  The  sections  have  been 
rewritten  and  now  require  that  within 
15  days  after  a  change  in  the  application 
information,  a  written  report  of  the 
change  be  submitted  and  received  by 
the  Regional  Director.  Requiring  all 
changes  to  be  sent  bv  registered  or 
certified  mail  would  be  loo  burdensome. 
Nevertheless,  permit  holders  could 
choose  to  send  the  notice  of  change  by 
registered  or  certified  mail,  return 
receipt  requested,  if  they  want  to  verify 
that  timely  notification  occurred. 

Comment:  Two  industry  associations 
and  three  individuals  requested  that  the 
requirement  of  no  more  than  double 
links  between  rings  of  a  scallop  dredge 
be  changed  to  allow  the  placement  of  a 
new  link  between  any  two  worn  out 
ones  or  that  the  requirement  be  limited 
only  to  the  apron  of  the  dredge. 

Response:  Requiring  double  links 
between  rings  throughout  the  entire 
dredge  is  necessary  to  insure  the 
escapement  of  small  sea  scallops  in 
order  to  mitigate  the  impact  of  removing 
the  meat-count-age-of-entry 
requirement.  The  NMFS  recognizes  that 
this  may  require  some  change  in 
industry  practices  but  considers  these 
measures  to  be  necessary  to  the  overall 
success  of  the  management  program. 


Comment:  Two  industry  associations 
commented  that  the  vessel  recording 
and  reporting  requirements  were 
burdensome  and  unnecessary. 

Response:  A  mandatory  real-time  data 
collection  system  including  census 
coverage  is  necessary  to  assess  the 
effectiveness  of  the  new  management 
measures  and  to  make  the  necessary 
adjustments  through  the  framework 
system. 

Comment:  An  industry  association 
objected  to  the  requirement,  under  the 
recordkeeping  and  reporting 
requirements  of  §  650.7  (aKD  and  (b)(1), 
to  provide  any  other  information 
required  by  the  Regional  I>irector. 

Response:  This  requirement  provides 
NMFS  the  flexibility  to  obtain  the 
information  necessary  for  management, 
and  is  not  open-ended  since  the 
Regional  Director  must  demonstrate  that 
any  additional  data  requested  is 
necessary  to  manage  the  fishery. 

Comment:  An  individual  objected  to 
the  prohibition  on  transferring  scallops 
at  sea  because  it  would  not  allow  the 
transfer  of  sea  scallop  product  to  freezer 
vessels  at  sea. 

Response:  The  transfer  prohibition 
refiects  the  Council  intent  to  control  and 
equalize  the  amount  of  fishing  pressure 
associated  with  allocated  DAS.  From  an 
enforcement  perspective,  the 
prohibition  is  considered  critical 
because  it  would  be  difficuh  to  detect 
violations  unless  all  transfers  are 
prohibited. 

Comment:  Two  industry  associations 
requested  that  the  at-sea  observer 
requirements  under  §  650J28  be  deleted 
because  the  provisions  of  this  section 
were  not  clear  regarding  observer  and 
vessel  responsibilities. 

Response:  A  high  level  of  monitoring 
is  required  to  ensure  the  effectiveness  of 
the  management  program  and  to  avoid 
imposing  more  restrictive  measures  than 
necessary  on  the  industry  because  of 
Insufficient  data.  This  provision  gives 
the  Regional  Director  the  discretion  to 
require  a  vessel  to  carry  an  observer  to 
enhance  data  collection,  if  necessary.  In 
most  cases  where  observer  coverage  is 
considered  necessary,  the  Regional 
Director  will  first  attempt  to  enlist 
voluntary  participation.  Observers 
would  be  provided  through  existing 
NMFS  observer  programs.  The  vessel 
would  not  have  to  pay  the  salary  for  the 
observer  but  would  have  to  provide 
adequate  accommodations  and  food. 
Neither  NMFS  nor  the  government  is 
responsible  for  providing  insiu*ance 
coverage  for  the  observer:  each  vessel 
should  provide  appropriate  coverage. 

Comment:  Two  industry  associations 
supported  the  framework  measures  as 
described  under  §  650.40. 


Response:  Comment  noted. 

Comment:  An  individual  opposed, 
based  on  efficiency  and  safety  concprns, 
limiting  scallop  vessel  crews  to  no  more 
than  nine  people,  including  the 
operator,  while  fishing  under  the 
scallop  DAS  program. 

Response:  Most  scallop  dredge  vessels 
currently  have  their  crew  members 
shuck  scallop  meats  by  hand  while  at 
sea.  The  amount  and  size  of  scallops 
selected  for  shucking  is  a  function  of  the 
crew  size  and  the  catch  rates.  The  crew 
size  restriction  reflects  the  Coundl's 
intention  to  cap  the  fishing  pov^er  of 
these  vessels  at  sea  by  limiting  their 
processing  (shucking)  ca(>acity. 
Currently,  the  average  crew  size  on  sea 
scallop  vessels  is  nine;  in  the  past,  crew 
sizes  were  larger  but  this  was  a 
reflection  of  the  condition  of  the 
resource.  NMFS  is  not  aware  of  any  data 
or  information  indicating  that  the 
limitation  on  crew  size  will  affect  safety 
at  sea. 

Comment:  An  individual  opposed  the 
use  of  vessel  landings  in  1988  or  1989 
as  a  criterion  for  limiting  access  to 
participation  in  the  fishery  and  stated 
that  this  measure  does  not  meet  the 
requirements  of  the  Magnuson  Act. 

Response:  This  requirement  complies 
vfith  the  Magnuson  Act  for  establishing 
a  system  for  limited  access  to  a  fishery. 
If  a  system  for  limiting  access  to  a 
fishery  is  iru:luded  in  a  plan,  the 
Magnuson  Act  requires  the  Council  and 
the  Secretary  to  "take  into  accoimt" 
such  factors  as  present  participation  in 
the  fishery,  historical  fishing  practices 
and  dependence  on  the  fishery,  and 
capability  of  vessels  to  be  used  in  other 
fisheries.  The  Council  and  NMFS 
considered  all  of  these  factors  in 
estabhshing  criteria  required  to  qualify 
for  full  participation  in  the  scallop 
fishery.  A  control  date  was  announced 
on  March  2, 1989,  which  gave  notice  to 
participants  and  potential  participants 
of  the  fact  that  future  participation  in 
the  fishery  may  be  limited  for  vessels 
that  entered  the  fishery  after  the  control 
date. 

The  purpose  of  the  control  date  was 
to  discourage  speculative  entry  into  the 
fishery  while  development  of 
Amendment  4  progressed.  In  deciding 
to  add  the  requirement  that  a  vessel 
must  have  landed  more  than  400 
pounds  of  scallops  on  at  least  one  trip 
in  1988-1989  in  order  to  be  eligible  to 
participate  in  the  fishery,  the  Council 
was  addressing  the  factor  of  historical 
fishing  practices  and  dependence  on  the 
fishery.  Later  in  its  deliberations,  the 
Council  recognized  that  not  all 
p)articipflnts  may  have  received  timely 
notice  of  the  control  date  and,  therefore, 
allowed  a  limited  exception  for  vessels 
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urchased  after  the  control  dsjte  if  the 
sssels  had  any  participation  in  the 
shery  between  1982  and  1990.  With 
jspect  to  determining  allocations  of 
AS.  the  Council  expanded  historical 
articipation  to  include  1985-1990  in 
rder  to  recognize  longstanding 
istorical  dependence  on  the  fishery. 
The  rule  also  adopts  a  Council 
icommendation  to  establish  an 
(emption  to  the  limited  access  fishery 
ir  vessels  that  land  less  than  400 
ounds  of  scallops  per  day,  in  order  to 
rovide  some  opportunity  for  small- 
rale  operations  and  new  entrants  to 
jrticipate  in  the  scallop  fishery, 
herefore.  the  Council's  and  NMFS's 
Bcision  to  rely  on  the  criteria  contained 
I  the  final  rule  represents  a  balancing 
[present  and  historical  pajflcipation  in 
le  fishery  with  the  need  to  reduce 
shing  mortality  by  limiting  the  number 
F  full-time  participants  in  the  fishery. 
Comment:  One  individual  was 
pposed  to  the  minimum  ring  size  of 
'/4  inches  and  another  individual 
ated  that  the  ring  size  must  remain  at 
'/4  inches.  Both  individuals  were 
pposed  to  further  increases  to  SVj 
iches  under  §650.21. 
Response:  This  requirement  is 
scessary  to  provide  protection  for 
nail  scallops  and  to  help  control  the 
nount  of  fishing  mortality  associated 
ith  a  DAS.  This  measure  is  designed 
»  help  mitigate  the  impact  of  removal 
r  the  meat  count  which  provides  age- 
gentry  controls.  It  is  not  expected, 
owever,  to  afford  age-at-entry 
rotection  equal  to  the  current  meat 
3unt  system. 

Comment:  Three  industry  associations 
id  three  individuals  commented  about 
currently  ongoing  ring  size 
<perimental  study  being  done  under  a 
altonstall/Kennedy  grant  and  what 
npact  it  would  have  on  Amendment  4. 
Response:  NMFS  contacted  William 
.  DuPaul,  Ph.D.,  of  the  Virginia 
istitute  of  Marine  Science,  principal 
ivesligator  on  the  experimental  study, 
igarding  the  comments  received.  He 
ammented  that  the  first  fishing  trip  of 
le  experiment  had  recently  been 
Dmpleted  by  a  commercial  vessel  out  of 
le  port  of  New  Bedford  and  that  the 
irger  rings  allowed  for  significantly 
lore  escapement  than  the  3-inch  rings 
Lirrently  in  use  by  the  industry.  DuPaul 
Iso  commented  that  the  study  is 
ngoing  and  that  it  is  too  early  to  draw 
ny  conclusions  from  the  one  trip  taken, 
inal  results  on  the  experiment  are  not 
<pected  until  work  is  completed  in  late 
'inter  of  1994.  Therefore,  NMFS  has 
ot  considered  the  preliminary  results 
f  the  ongoing  experiment  for  the 
urposes  of  this  rule. 


Based  on  the  best  scientific 
information  available  at  this  time, 
however,  there  seems  to  be  a  correlation 
between  ring  size  and  size  of  scallops 
retained  by  scallop  dredges.  Because 
removing  the  meat  count  measure 
effectively  removes  all  age-at-entry 
controls,  the  Council  and  NMFS  have 
determined  that  implementation  of 
minimum  ring  size  requirements 
simultaneously  with  removal  of  the 
meat  count  measure  is  critical  to  the 
achievement  of  the  amendment's 
objectives.  Failure  to  provide  some  age- 
at-entry  limitations  could  seriously 
jeopardize  the  ability  of  the 
management  measures  to  achieve  plan 
objectives  in  the  time  reouired. 

Commenf.  Two  individuals 
commented  that  vessel  owners  should 
be  allowed  to  combine  limited  access 
scallop  permits  and  DAS  allocations  on 
one  vessel  and  that  ownership  interest 
should  not  be  limited  to  5  percent  of  the 
total  number  of  scallop  vessels 
qualifying  under  the  moratorium. 

Response:  National  Standard  5,  16 
U.S.C.  1851(a)(5).  states  that 
conservation  and  management 
measures,  where  practicable,  should 
promote  efficiency.  This  standard  also 
provides,  however,  that  the  goals  of 
efficiency  may  be  balanced  against  other 
factors  such  as  social  and  biologic.  In  its 
deliberations,  the  Council  explicitly 
considered  possible  gains  in  efficiency 
in  allowing  DAS  to  be  combined,  but 
ultimately  rejected  such  a  measure 
because  of  socioeconomic  concerns  of 
preserving  current  fishing  practices  and 
traditions  at  the  outset  of  the 
management  program.  The  Council  was 
concerned  that  allowing  combination  or 
transfer  of  DAS  allocations,  at  this  time, 
may  precipitously  lead  to  aggregation  of 
fishing  rights  in  the  hands  of  a  few. 
thereby  challenging  the  current  type  of 
fishing  operations  associated  with  the 
northeast  region.  Moreover,  it  would  be 
impracticable  to  allow  such  fishing 
rights  to  be  transferred,  at  this  time, 
before  the  effectiveness  of  the 
management  measures  could  be 
assessed.  The  Council  did  provide, 
however,  that  measures  that  may 
enhance  efficiency  can  be  considered 
and  adopted  through  the  framework 
procedure  specified  in  the  rule.  NMFS 
concurs  in  the  Council's  deliberations 
and  conclusions  concerning  these 
measures. 

Comment:  Two  industry  associations 
were  opposed  to  allowing  changes  to  the 
moratorium  under  the  framework 
provisions  of  the  regulations  if  fishing 
mortality  declines  faster  than 
anticipated. 

Response:  The  rule  does  not  pre- 
determine whether  the  moratorium  will 


be  lifted.  The  rule  provides  only  that  the 
Council  may  consider  such  a  measure. 
If  and  when  the  Council  considers  such 
a  measure,  the  plan  requires  that  it  be 
subject  to  public  comment  and  that 
commenters  have  adequate  opportunity 
to  respond.  If  the  Council  decides  to 
address  this  subject  under  the 
framework  specifications  all  interested 
parties  will  be  contacted  and  will  have 
the  opportunity  to  comment.  The 
Council  could  adopt  such  measures 
only  if  it  can  be  demonstrated  that  they 
are  necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  including 
socioeconomic  goals. 

Comment:  An  industry  association 
was  opposed  to  allowing  changes  to  the 
management  measures  through  the 
framework  specifications  without 
considering  appropriate  analysis. 

Response;  The  Council  must  provide 
the  appropriate  rationale  and  eccnomic 
and  biological  analysis  when 
determining  whether  adjustments,  or 
additional  management  measures,  are 
necessary  to  meet  the  goals  and 
objectives  of  the  rebuilding  program  of 
the  FMP. 

Comment:  An  industry  association 
requested  clarification  of  the  regulations 
relating  to  when  a  DAS  starts  and  ends. 

flesponse:  §  650.24(c)(2)  has  been 
modified  to  explain  more  clearly  how 
DAS  accrue  under  both  the  VFS  and  the 
call-in  monitoring  system. 

Comment:  An  industry  association 
requested  that  the  Regional  Director 
send  notices  to  permit  holders  regarding 
VTS  performance  criteria  and  approval, 
including  costs. 

Response:  In  addition  to  publishing  a 
list  of  approved  VTS  vendors  in  the 
Federal  Register,  all  sea  scallop  permit 
holders  will  receive  the  information  by 
letter  from  the  Regional  Director.  As  to 
costs,  vessel  ovmers  will  have  to  contact 
the  individual  vendors. 

Comment:  An  industry  association 
questioned  the  necessity  for  VTS 
vendors  to  have  the  capacity  to  archive 
vessel  position  histories  and  suggested 
that  the  requirement,  with  its  related 
cost  imposed  on  a  non-fishing  industry, 
is  not  within  the  realm  of  the  Magnuson 
Act. 

Response:  This  requirement  only 
applies  to  vendors  that  volunteer  to 
meet  the  specifications  and  provide  VTS 
units  to  vessels  in  the  fishery.  The 
specification  is  necessary  to  comply 
with  the  Council's  intent  to  provide 
NMFS  with  the  capability  to  monitor 
and  enforce  the  number  of  DAS  used  by 
each  individual  vessel  issued  DAS 
allocations. 
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Changes  From  the  Proposed  Rule 

Changes  were  made  to  several 
sections  of  the  proposed  rule  (drciarify 
the  measures  and  to  ensure  consistency 
with  other  regulations.  In  addition, 
substantive  changes  were  made  to  the 
following  sections: 

In  §  650.2,  the  definitions  for 
Authorized  officer,  Fishing,  or  to  fish, 
and  NMFS  were  deleted  because  they 
are  set  forth  in  50  CFR  part  620,  which 
provides  general  Magnuson  Act 
provisions. 

In  §  650.2,  the  definition  of  an 
Operator  was  modified  to  add  the 
phrase  "or  other  individual  on  board", 
to  clarify  further  the  person  in  charge  of 
the  vessel  while  fishing. 

In  §  650.2,  the  definition  of  a  Vessel 
Tracking  System  was  modified  to  add 
the  phrase  "as  set  forth  in  §  650.25(a)(2) 
and  approved  ",  to  clarify  further  the 
meaning  of  a  Vessel  Tracking  System. 

In  §  650.3,  paragraph  (b)  was  added  to 
clarify  the  relationship  between  state 
and  Federal  regulations  for  Atlantic  sea 
scallops. 

In  §  650.4,  the  narrative  within  the 
first  paragraph  and  paragraph  (a)  was 
modified  to  add  the  phrase  "and  carry 
on  board  an  authorizing  letter  issued 
under  §650.4{a)(9)(vi)(D),"  to  clarify 
how  vessels  appealing  a  denial  of  a 
limited  access  scallop  permit  may 
continue  to  fish. , 

In  §  650.4.  paragraph  (a)(l)(i).  the 
phrase  "and  its  owner"  was  added  in 
order  to  be  consistent  with  following 
sections  that  refer  to  both  vessel  and 
vessel  owner. 

In  §650.4,  paragraph  (a){l)(i)(D),  the 
phrase  "and  die  vessel  meets  the  criteria 
described  in  paragraph  (a)(4)  of  this 
section."  was  deleted  because  it  was  not 
accurate. 

In  §  650.4,  paragraph  (a)(l)(iii)  and 
(d).  the  phrase  "Applications  for  limited 
access  scallop  permits  under  this 
section  will  not  be  accepted  after  12 
months  after  the  effective  date  of  the 
final  regulations  for  Amendment  4." 
was  replaced  with  "Applications  for 
limited  access  scallop  permits  under 
this  section  will  not  be  accepted  after 
December  31, 1994.",  to  clarify  that 
applications  for  1994  permits  must  be 
received  by  the  end  of  the  calendar  year. 

In  §650.4,  paragraph  {a){4)(ii),  the 
sentence  "For  undocumented  vessels, 
net  tonnage  does  not  apply."  was  added 
to  clarify  further  the  requirements  for 
replacement  vessels. 

In  §  650.4,  paragraph  (a)(5)(ii)  was 
modified  to  add  the  sentence,  "This 
type  of  upgrade  may  be  done  separately 
from  an  engine  horsepower  upgrade.", 
in  order  to  clarify  further  the 
requirements  for  upgrading  a  vessel. 


In  §650.4,  paragraph  (a)(7)  (i)  and  (ii). 
"March  1, 1994,"  was  added  for 
clarification  and  consistency  with  the 
beginning  effective  date  of  the 
moratorium  on  limited  access  scallop 
permits. 

In  §  650.4,  paragraph  (a)(9)(vi),  the 
heading  was  modified  to  add  the  phrase 
"of  a  limited  access  scallop  permit 
denial"  in  order  to  clarify  that  the 
appeal  process  under  this  paragraph 
applies  only  to  limited  access  scallop 
permit  denial.  The  paragraph  was 
further  modified  to  add  the  phrase  "if 
the  vessel  has  on  board  a  letter  of 
authorization  from  the  Regional 
Director"  to  clarify  the  requirements 
that  vessels  fishing  under  appeal  must 
carry  on  board  the  letter  issued  under 
§650.4(a)(9)(vi)(D). 

In  §  650.4,  paragraph  (a)(9)(vi)(D)  was 
modified  to  add  the  sentence,  "If  the 
appeal  is  denied.  The  Regional  Director 
shall  send  a  notice  of  denial  to  the 
vessel  owner;  the  authorizing  letter 
becomes  invalid  5  days  after  receipt  of 
the  notice  of  denial.",  to  clarify  how 
vessel  owners  will  be  notified  in  the 
event  of  a  denial  of  the  appeal  of  a 
limited  access  scallop  permit. 

In  §  650.5,  paragraph  (c)  was  modified 
to  add  the  sentence,  "Further,  such 
operators  must  agree  as  a  condition  of 
this  permit  that  if  the  permit  is 
suspended  or  revoked  piu^uant  to  15 
CFR  part  904,  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 
offloading."  This  phrase  was  included 
under  §650.5(n)  in  the  proposed  rule 
and  is  repeated  in  this  section  in  the 
final  rule  to  increase  awareness  of  this 
provision. 

In  §  650.5,  paragraph  (n)  was  modified 
to  add  the  phrase  "while  the  vessel  is 
at  sea  or  engaged  in  offioading",  to 
allow  vessel  operators  to  conduct 
business  activity  on  board  a  vessel  when 
the  vessel  is  not  engaged  in  any  type  of 
fishing  activity. 

In  §  650.6,  paragraph  (g)  was  modified 
to  add  the  phrase,  "or  ownership 
changes,"  to  clarify  that  the  permit  does 
not  transfer  with  the  change  in 
ownership  of  the  business. 

In  §  650.7,  paragraph  (a)(1)  was 
modified  to  replace  "provide"  with 
"mail"  to  clarify  the  way  in  which  the 
reports  will  be  submitted.  The 
paragraph  was  further  modified  to 
contain  the  phrase,  "name  and  permit 
number  of  the  vessels  fi^m  which  fish 
are  landed  or  received;"  and  the 
sentence,  "If  no  fish  is  purchased  during 
the  week,  a  report  so  stating  must  be 
submitted.",  to  clarify  reporting 
requirements  for  dealers  and  to  be 


consistent  with  the  reporting 
requirements  of  other  regulations. 

ui  §650.7,  paragraph  ^)(2)  was 
modified  to  read,  "Reouired  data  are  the 
number  of  employees  handling  fishery 
products  by  month.  Reports  for  a  given 
calendar  year  shall  be  submitted  to: 
NMFS  Statistics.  166  Water  Street, 
Woods  Hole.  MA  02543,  and  must  be 
postmarked  by  February  10  of  the 
following  year."  This  change  further 
details  the  requirements  for  this 
reporting  requirement. 

In  §  650.7,  paragraph  (a)(5)  was 
modified  to  add  the  following  sentence, 
"If  no  product  was  purchased  during  a 
week,  a  report  so  stating  must  be 
submitted." 

In  §650.9,  paragraph  (b)(1)  was 
subdivided  into  paragraphs  (i)  and  (ii). 
Paragraph  (b)(l){ii)  was  added  in  order 
to  clarify  paragraph  (b){t)(i)  by 
prohibiting  more  than  one  trip  per 
calendar  day. 

In  §650.9,  paragraph  (b)(ll),  (b)(12), 
(b)(13).  (b)(17),  and  (c)(4).  the  phrase 
"Possess  on  board  or"  was  added  to 
clarify  the  prohibition. 

In  §  650.9,  the  following  changes  were 
made  to  clarify  the  prohibitions. 
Paragraph  (c)  was  subdivided  into 
paragraphs  (c)(1)  through  (c)(7). 
Paragraph  (d)(4)  was  changed  to 
paragraph  (d)(4)(i).  and  a  new 
paragraph,  (d)(4)(ii),  was  added. 
Paragraphs  (d)(10)  through  (d)(15)  were 
redesignated  as  paragraphs  (d)(ll) 
through  (d)(16),  and  a  new  paragraph 
(d)(10)  was  added. 

In  §  650.20,  paragraph  (a)  was 
modified  to  add  the  phrase,  "that  may 
be  landed,  or  possessed  at  or  after 
landing,"  in  order  to  clarify  that  the 
minimum  shell  height  size  is  not  an  at- 
sea  measure.  Parallel  changes  were 
made  to  sections  650.20(b)  and 
650.9(a)(1)  to  reflect  this  clarification. 

In  §650.21,  paragraph  (a)  was 
modified  to  add  the  phrase  "in 
posse.ssion  of  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  scallops,  or 
fishing  for  scallops,"  to  clarify  that 
certain  trawl  gear  restrictions  are  also 
possession  restrictions  apphcable  to  any 
vessel  possessing  more  than  40  pounds 
of  shucked  scallops  or  5  bushels  of  in- 
shell  scallops.  Similar  changes  were 
made  to  §  650.21(a)  (1H2)  and 
§  650.9(b)(8). 

In  §650.21,  paragraph  (b)  was 
modified  by  deleting  the  phrase 
"holding  a  Federal  sea  scallop  permit 
under  §  650.4  and"  and  adding  the 
phrases  "of  more  than  40  pounds  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2'l)  of  in-shell  scallops" 
and  all  vessels  issued  limited  access 
scallop  permits  and  fishing  under  the 
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^S  allocation  program,"  to  clarify  that 
i  dredge  restrictions  apply  to  all 
edge  vessels  in  possession  of  more 
in  40  pounds  of  shucked  scallops  or 
)ushels  of  in-shell  scallops.  In 
(50.21,  paragraphs  (b)  (1H3)  were 
sdified  to  add  tiie  phrase  "in  use  by 
in  possession  of  such  vessels"  to 
irify  that  the  dredge  restrictions  are 
ssession  restrictions  also.  The 
rresponding  prohibition  sections  to 
5se  restrictions,  §  650.9,  paragraphs 
I  (11H15)  and  §650.9.  paragraphs  (c) 
Me),  were  changed  accordingly  to 
Fleet  these  clarifications. 
In  §650.21,  paragraph  (b)(iii),  the 
titence,  "The  ring  size  will  be  the 
erage  of  the  measurements  of  any 
ries  of  20  consecutive  rings."  was 
leted.  This  provision  had  been  added 
NfMFS  with  the  intent  of  facilitating 
forcement.  However,  upon  further 
nsideration,  it  was  determined  that 
owing  an  average  minimum  ring  size 
juld  necessitate  difficult  and 
oblematic  measuring  requirements 
d  possibly  would  not  be  consistent 
th  the  Councils  intent  that  no  rings 
ould  be  less  than  3V4  inches.  NMFS 
developing  a  standard  measuring 
vice  and  procedures  to  determine 
inimum  ring  sizes  and  will  publish  a 
scription  of  such  device  and 
ocedures  in  the  Federal  Register. 
In  §650.21,  paragraph  (e)  was 
odified  to  add  the  phrase,  "in  addition 
or  notwithstanding  other  restrictions 
this  Part"  to  clarify  that  vessels 
aerating  under  the  small  dredge 
ogram  are  still  subject  to  other 
strictions  in  §650  unless  modified  by 
e  special  provisions  of  this  section. 
In  §650.24,  paragraph  (c)(2)(ii)  was 
panded  to  clarify  the  process  for 
unting  days  at  sea  under  the  call-in 
stem. 

In  §650.24,  paragraph  (f)(6)  was 
odified  to  add  the  phrase  "if  the  vessel 
IS  on  board  an  authorizing  letter  from 
e  Regional  Director". 
In  §650.25,  paragraph  (b)  was 
odified  to  cross  reference  correctly  the 
11-in  procedures  described  in 
550.26(b). 

In  §650.26,  paragraph  (a)  was 
odified  to  correctly  cross  reference  the 
^all  dredge  program  in  §  650.21(e). 
In  §650.26,  paragraphs  (a)(1)  and 
)(2)  were  modified  to  indicate  that  the 
igional  Director  is  to  be  notified 
hrough  the  VTS". 
In  §  650.26,  paragraph  (a)(3)  was 
odified  to  add  the  phrase  "or  not 
nctional". 

In  §  650.26.  paragraph  (b)  was 
odified  to  add  language  that  is  more 
lecific  regarding  the  call-in 
)tification  requirements  of  the  vessel 
^-ner  or  authorized  representative. 


In  §  650.26,  paragraphs  (b)(2)  and 
(b)(4).  the  requirement  that  vessel 
owners  or  their  authorized 
representative  call-in  2  hours  prior  to 
leaving  port  and  within  1  hour  of 
returning  to  port  was  replaced  with  the 
provision  th^t  the  DAS  will  begin  and 
end  upon  receipt  of  the  call.  The 
Regional  Director  has  determined  that 
this  less  restrictive  requirement  is 
supportable  by  current  technology 
without  compromising  the 
enforceability  of  this  measure. 

In  §  650.40,  paragraph  (c),  the  phrase 
"After  considering  the  PDT's  findings 
and  recommendations,  or  at  any  other 
time,"  was  added  in  order  to  clarify  the 
Council's  procedures  when  it  is 
considering  changes  in  management 
measures. 

In  §650.40,  paragraph  (e)(3).  the 
sentence  "The  Council  may  reconsider 
its  prior  action  and  recommend  a  new 
action  under  paragraph  (d)  of  this 
section."  was  deleted  because  it  is 
considered  to  be  unnecessary. 

Classification 

The  Secretary  of  Commerce 
(Secretary)  determined  that  the  FMP 
amendment  that  this  rule  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  has  taken  into  account 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  a  final 
supplemental  environmental  impact 
statement  (FSEIS)  for  Amendment  4, 
which  was  filed  by  the  Envirormiental 
Protection  Agency  with  the  Office  of  the 
Federal  Register.  The  Environmental 
Protection  Agency  has  recommended 
that  the  National  Marine  Fisheries 
Service  conduct  studies  in  the  near 
future  to  monitor  the  effect  of  scallop 
dredges  on  bottom  habitat.  The  AA  has 
determined  that  the  preferred 
alternative  of  Ame/idment  4  versus  the 
status  quo  is  environmentally  preferable 
upon  review  of  the  FSEIS  and  public 
comments.  The  FSEIS  demonstrates  that 
the  preferred  alternative  contains 
management  measures  to  rebuild  the 
stock  of  Atlantic  sea  scallops,  provides 
positive  economic  and  social  benefits  to 
the  fishing  industry  in  the  long  term, 
and  provides  balance  in  the  ecosystem 
in  terms  of  the  sea  scallop  resource. 

NMFS  certified  to  the  Small  Business 
Administration  that  this  rule  may  have 
significant  effects  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  For  the 
purposes  of  the  RFA,  the  RIR  is  retitled 
as  a  RIR/ regulatory  flexibility  analysis 
(RFA).  According  to  the  RIR/RFA 


prepared  by  the  Council,  the 
management  measures  will  have  some 
negative  impact  on  small  entities.  There 
are  approximately  400-600  vessels  that 
rely  on  scallops  for  a  portion  of  their 
revenue.  All  are  considered  small 
entities.  Of  these,  more  than  150  vessels 
would  not  qualify  for  the  vessel 
moratorium  and  may  have  to  redirect 
effort  into  other  fisheries. 
Approximately  63  percent  of  the  150 
vessels,  however,  depend  on  sea 
scallops  for  15  percent  or  less  of  their 
total  revenue  and  may  be  able  to 
compensate  by  participating  in  the 
general  scallop  fishery  (no  moratorium, 
landings  up  to  400  pounds  (181.44  kg) 
per  trip).  For  those  vessels  qualifying  for 
the  limited  access  fishery,  there  are 
significant  short-term  losses  in  revenue 
that  are  offset  by  long-term  gains. 

The  rule  contains  eight  new 
collection-of-information  requirements 
and  also  revises  four  existing 
requirements  previously  approved  by 
OMB  under  Control  Numbers  0648- 
0202  and  0648-0229  and  0648-0018. 
These  collection-of-information 
requirements  have  been  approved  by 
OMB.  Nevertheless,  public  comments 
are  invited  on  the  burden-hour 
estimates  for  the  collection  of 
information  requirements  as  listed 
below. 

The  new  reporting  requirements  are: 

(1)  Dealer  permits  (§  650.6— OMB 
Approval  Number  0648-0202)  (5 
minutes/ response); 

(2)  Operator  permits  (§  650.5— OMB 
Approval  Number  0648-0202)  (1  hour/ 
response); 

(3)  Notice  requirements  for  observer 
deployment  (§650.28 — OMB  Approval 
Number  0648-0202)  (2  minutes/ 
response); 

(4)  Proof  of  installation  of  vessel 
tracking  system,  (§  650.25— OMB 
Approval  Number  0648-0202)  (2 
minutes/response); 

(5)  Automated  vessel  tracking  system 
(§  650.25— OMB  Approval  Number 
0648-0202)  (0  minutes/response); 

(6)  Vessel  call-in  requirement 
(§650.25— OMB  Approval  Number 
0648-0202)  (2  minutes/response); 

(7)  Days-at-sea  exemption  program 
(§650.27— OMB  Approval  Number 
0648-0202)  (2  minutes/response); 

(8)  Vessel  logbooks  (§  650.7— OMB 
Approval  Number  0648-0212)  (5 
minutes/response). 

Revisions  to  existing  requirements 
are: 

(1)  Limited  access  scallop  permit 
appeals — appeal  of  denied  permits  will 
require  written  submission  (§  650.24 — 
OMB  Approval  Number  0648-0202)  (3 
hours/response); 
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(2)  Days-at-sea  appeals — appeal  of  the 
days-at-sea  allocation  will  require 
written  submission  (§  650.24— OMB 
Approval  Number  0648-0202)  (5  hours/ 
response); 

(3)  Dealer  purchase  reports  (§  650.7 — 
OMB  Approval  Number  0648-0229)  (2 
minutes/response); 

(4)  Annual  processed  products  reports 
(§  650.7— OMB  Approval  Number  0648- 
0018)  (2  minutes/response). 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated;  lanuary  12, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  revised  to 
read  as  follows: 


PART  650— ATLA^mC  SEA  SCALLOP 

FISHERY 

Subpart  A — General  Provisions 

Sec. 

650.1 

Purpose  and  scope. 

650.2 

Definitions. 

650.3 

Relation  to  other  laws. 

650.4 

Vessel  permits. 

650.5 

Of)erator  permits. 

650.6 

Dealer  permits. 

650.7 

Recordkeeping  and  reporting. 

650.8 

Vessel  identification. 

650.9 

Prohibitions. 

650.10 

.Facilitation  of  enforcement. 

650.11 

Penalties. 

Subpart  B — Management  Measures 

650.20  Shell  height  standard. 

650.21  Gear  and  crew  restrictions. 

650.22  Possession  restrictions. 

650.23  Transferat-sea. 

650.24  Days-at-sea  (DAS)  allocations. 

650.25  Monitoring  requirements. 

650.26  DAS  notification  program. 

650.27  DAS  exemption  program. 

650.28  At-sea  observer  coverage. 

650.29  Exf>erimenta!  fishing  exemption. 

Subpart  C— Franrwworli  Adjustments  to 
Managenwnt  Measures 

650.40    Framework  specifications. 
Authority:  16  U.S.C.  1801  etseq. 

Subpart  A — Gerteral  Provisions 
§  650.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Flan  for  the  Atlantic  Sea  Scallop  Fisher)' 
(FMP),  which  was  prepared  and 
adopted  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  the  Mid-Atlantic  and  South 
Atlantic  Fishery  Management  Councils, 
and  approved  by  the  Assistant 
Administrator  for  Fisheries,  NOAA. 


§650.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Atlantic  sea  scollop  or  scallop  means 
the  species  Placopecten  magellanicus 
throughout  its  range. 

Chafing  gear  or  cookies  mean  steel, 
rubberized  or  other  types  of  donut  rings, 
disks,  washers,  twine,  or  other  material 
attached  to  or  between  the  steel  rings  of 
a  sea  scallop  dredge. 

COLREGS  Demarcation  Lines  mean 
the  lines  of  demarcation  delineating 
those  waters  upon  which  mariners  must 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (33  CFR  part  80),  and  those 
waters  upon  which  mariners  must 
comply  with  the  Inland  Navigation 
Rules. 

Council  means  the  New  England 
Fishery  Management  Council. 

Dayls)-at-sea  (DAS)  means  each  24- 
hour  period  of  time  during  which  a 
Ashing  vessel  is  absent  from  port  for 
purposes  of  scallop  Ashing. 

Dealer  means  any  person  who 
receives  scallops  for  a  commercial 
purpose  from  the  owner  or  operator  of 
a  vessel,  other  than  exclusively  for 
transport  on  land. 

Dredge  or  dredge  gear  means  gear 
consisting  of  a  mouth  frame  attached  to 
a  holding  bag  constructed  of  metal  rings, 
or  any  other  modiAcation  to  this  design, 
that  can  be  or  is  used  in  the  harvest  of 
Atlantic  sea  scallops. 

Dredge  top  means  the  mesh  panel  in 
the  top  of  a  dredge  and  immediately 
adjacent  rings  and  links  found  between 
the  bail  of  the  dredge,  the  club  stick  and 
the  two  side  panels.  The  bail  of  the 
dredge  is  the  rigid  structure  of  the 
forward  portion  of  the  dredge  that 
connects  to  the  warp  and  holds  the 
dredge  of)en.  The  club  stick  is  the  rigid 
bar  at  the  tail  of  the  dredge  bag  that  is 
attached  to  the  rings. 

Dredge  vessel  means  any  Ashing 
vessel  that  is  eauipped  for  Ashing  using 
dredge  gear  and  that  is  capable  of 
catching  Atlantic  sea  scallops. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
Atlantic  Sea  Scallops,  as  amended. 

Gross  registered  tonnage  means  the 
gross  registered  tonnage  speciAed  on  the 
U.S.  Coast  Guard  documentation  for  a 
vessel. 

Land  means  to  enter  port  with  Ash  on 
board,  to  begin  offloading  Ash,  or  to 
offload  Ash. 

Net  tonnage  means  the  net  tonnage 
speciAed  on  the  U.S.  Coast  Guard 
documentation  for  a  vessel. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 


otherwise  take  away  Ash  from  any 
vessel. 

Operator  means  the  master  or  captain 
of  the  vessel,  or  other  individual  on 
board  the  vessel,  who  is  in  charge  of 
that  vessel's  operations. 

Postmark  means  independently 
veriAable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmark. 
United  Parcel  Service  (U.P.S.)  or  other 
private  carrier  postmark,  certiAed  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NMFS. 

Regional  Director  means  the  Director. 
Northeast  Region,  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298.  or  a 
designee. 

Reporting  month  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  the  Arst  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  Sunday;  and  ending  at  2400  hours 
local  time  the  following  Saturday. 

Re-rigor  re-rigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  vessel  into  one 
capable  of  Ashing  commercially  for  sea 
scallops. 

Sea  Scallop  Plan  Development  Team 
(PDT)  means  a  team  of  technical  experts 
appointed  by  the  Council. 

Shell  height  is  a  straight  line 
measurement  from  the  hinge  to  the 
outermost  part  of  the  shell,  that  is,  the 
edge  furthest  away  from  the  hinge. 

Shucking  or  to  shuck  means  opening 
or  to  open  a  scallop  and  removing  the 
meat  or  the  adductor  muscle  from  the 
shell. 

Shucking  machine  means  any 
mechanical  de\ice  that  automatically 
removes  the  meat  or  the  adductor 
muscle  from  a  scallop  shell. 

Sorting  machine  means  any 
mechanical  device  that  automatically 
sorts  whole  scallops  by  shell  height, 
size,  or  other  physical  characteristics. 

Transfer  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  Ash  from  any 
vessel  and  move  them  to  another  vessel 

Trawl  means  gear  consisting  of  a  net 
that  is  towed  and  is  capable  of  catching 
sea  scallops,  including  Danish  and 
Scottish  seine  gear. 

Trawl  sweep  means  the  total  length  of 
the  footrope  on  a  trawl  net  that  is 
directly  attached  to  the  webbing  of  a 
net. 

Trip  is  the  period  of  time  during 
which  a  Ashing  vessel  is  absent  from 
port,  beginning  when  the  vessel  leaves 
port  and  ending  when  the  vessel  returns 
to  port. 

Under  agreement  for  construction 
means  that  the  keel  has  been  laid  and 
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hat  there  is  a  written  agreement  to 
onstruct  a  fishing  vessel. 

Vessel  registered  length  means  the 
egistered  length  specified  on  the  U.S. 
'oast  Guard  documentation  for  a  vessel 
If  on  the  state  registration  for  a  vessel 
lot  required  to  be  documented  under 
"itle  46  U.S.C.  if  the  state-registered 
ength  is  verified  by  an  authorized 
ifficer. 

Vessel  Tracking  System  (VTS)  means 

vessel  tracking  system  as  set  forth  in 
650.25(a)(2l  and  approved  by  NMFS 
Dr  use  by  scallop  vessels  as  required  by 
his  part. 

VTS  unit  means  a  device  installed  on 
oard  a  vessel  used  for  vessel  tracking 
nd  transmitting  the  tracked  position  as 
equired  by  this  part. 

650.3  Relation  to  ott>er  laws. 

(a)  The  relation  of  this  part  to  other 
3WS  is  set  forth  in  §  620.3  of  this 
hapter. 

(b)  Nothing  in  these  regulations  shall 
upersede  more  restrictive  state 
[lanagement  measures  for  Atlantic  sea 
callops. 

650.4  V8S6«i  penrits. 

Any  ves.sel  of  the  United  States  that 
ishes  for,  pos'^-ssr^s.  or  lands  per  trip 
itlantic  sea  s*.€l^t.'ps  in  quantities 
reater  than  40  p-mnds  (18.14  kg) 
hucked  scallops  or  5  bushels  (176.2  I) 
n-shell.  except  vessels  that  fish 
xclusively  in  state  waters  for  sea 
callops,  must  have  been  issued  and 
arr>'  on  board  an  authorizing  letter 
isued  under  §  650.4(a)(9j(vi)(D).  a  valid 
imited  access  scallop  permit  or  a  valid 
eneral  scallop  permit,  issued  under 
h.is  section. 

(a)  Limited  access  scallop  permits. 
iny  vessfcl  of  the  United  States  that 
lossesses  or  lands  per  trip  more  than 
00  pounds  (181,44  kg)  of  shucked 
callops  or  the  equivalent  amount  of  in- 
hell  scallops  (50  U.S.  bushels  (17.62 
D),  except  vessels  that  fish  exclusively 
n  state  waters  for  sea  scallops,  must 
lave  been  issued  and  carry  on  board  an 
uthorizing  letter  issued  under 
65G.4(a)(9)(vi)(D),  or  a  valid  Federal 
imited  access  scallop  permit.  To  qualify 
or  a  limited  access  scallop  permit  a 
essel  must  meet  the  following  criteria, 
s  applicable: 

[i]  Eligibility  in  1994.  (i)  To  be  eligible 
Q  obtain  a  limited  access  scallop  permit 
or  1994,  a  vessel  must  meet  one  of  the 
ollowing  criteria: 

(A)  The  vessel  had  been  issued  a 
"ederal  scallop  permit  in  1988  or  1989, 
nd  the  vessel  landed  more  than  400 
lounds  (181.44  kg)  of  shucked  scallops 
ir  the  equivalent  amount  of  in-shell 
callops  (50  U.S.  bushels  (17.62  hi))  on 


at  least  one  trip  completed  during  1988 
or  1989;  or. 

(B)  The  vessel  was  under  written 
agreement  for  construction  or  for  re-, 
rigging  on  or  prior  to  March  2.  1989.  and 
the  vessel  was  issued  a  Federal  scallop 
permit  and  landed  scallops  between 
March  2, 1989,  and  March  2,  1990;  or. 

(C)  The  vessel  was  purchased  between 
March  2. 1989.  and  November  28.  1990; 
it  had  been  issued  a  Federal  scallop 
permit  and  landed  scallops  between 
January  1. 1982,  and  January  1.  1988; 
and  it  had  been  issued  a  Federal  scallop 
permit  and  landed  more  than  400 
pounds  (181.44  kg)  of  scallops  on  any 
one  trip  completed  in  1990;  or. 

(D)  1  he  vessel  is  replacing  a  vessel 
that  meets  anv  of  the  criteria  set  forth  in 
paragraph  (a)(l)(i)(A),  (a)(l)(i)(B)  or 
(a)(l)(i){C)  of  this  section. 

(ii)  No  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  limited 
access  scallop  permit  based  on  that  or 
another  vessel's  fishing  and  permit 
history.  If  more  than  one  vessel  owner 
claims  eligibility  for  a  limited  access 
scallop  permit,  based  on  one  vessel's 
fishing  and  f)ermit  history,  the  Regional 
Director  shall  determine  who  is  entitled 
to  qualify  for  the  limited  access  scallop 
pernnt  and  the  DAS  allocation 
according  to  paragraph  (a)(3)  of  this 
section. 

(iii)  A  limited  access  scallop  permit 
for  1994  will  not  be  issued  unless  the 
application  for  such  permit  is  received 
by  the  Regional  Director  on  or  before 
December  31,  1994. 

(2)  Eligibility  in  1995  and  thereafter. 
To  be  eligible  to  renew  or  apply  for  a 
limited  access  scallop  permit  after  1994, 
a  vessel  must  have  been  issued  a  limited 
access  scallop  permit  for  the  preceding 
year,  or  the  vessel  must  be  replacing  a 
vessel  that  had  been  issued  a  limited 
access  scallop  permit  for  the  preceding 
year,  and,  if  applicable,  the  vessel  must 
meet  the  criteria  set  forth  in  paragraph 
(a)(4)  of  this  section.  If  more  than  one 
vessel  owner  claims  eligibility  to  apply 
for  a  limited  access  scallop  permit  based 
on  one  vessel's  fishing  and  permit 
history  after  1994,  the  Regional  Director 
shall  determine  who  is  entitled  to 
qualify  for  the  limited  acce.ss  scallop 
permit  and  the  DAS  allocation 
according  to  paragraph  (a)(3)  of  this 
section. 

(3)  Change  in  ownership.  The  fishing 
and  p)ermit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transfereeA)uyer.  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel  fishing  and  permit 


history  for  purposes  of  replacing  the 
vessel. 

(4)  Replacement  vessels.  To  be 
eligible  to  replace  a  vessel  that  has  been 
issued  a  limited  access  scallop  permit, 
the  replacement  vessel  must  meet  the 
following  criteria: 

(i)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  it  is  replacing  as  of  the  date  the 
vessel  it  is  replacing  was  initially  issued 
a  1994  limited  access  scallop  permit  as 
specified  on  a  valid  application  for  a 
permit  under  this  section;  except  that, 
the  horsepower  of  the  replacement 
vessel  may  not  exceed  the  horsepower 
of  the  vessel  being  replaced  if  the 
horsepower  of  the  vessel  being  rvplaced 
has  been  increased  through  upgrade  or 
vessel  replacement  from  that  specified 
when  the  vessel  being  replaced  initially 
applied  for  a  1994  limited  access  scallop 
permit;  and, 

(ii)  The  replacement  vessel's  length, 
gross  registered  tonnage,  and  net 
tonnage  may  not  exceed  by  more  than 
10  percent  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the  vessel 
being  replaced,  based  on  specifications 
provided  in  the  initial  1994  application 
for  a  limited  access  scallop  permit; 
except  that,  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the 
replacement  vessel  may  not  exceed  the 
length,  gross  registered  tonnage,  and  net 
tonnage  of  the  vessel  initially  issued  a 
limited  access  scallop  permit  if  any  or 
all  of  these  specifications  have  be«n 
increased  through  upgrade  or  vessel 
replacement  from  that  specified  when 
the  vessel  being  replaced  initially 
applied  for  a  1994  limited  access  scallop 
permit.  For  purposes  of  this  jjaragraph, 
a  vessel  not  required  to  be  documented 
under  Title  46.  U.S.C  will  be 
considered  to  be  5  gross  registered  tons. 
For  undocumented  vessels,  net  tonnage 
does  not  apply. 

(5)  Upgraded  vessel.  To  remain 
eligible  to  retain  a  valid  limited  access 
scallop  [jermit.  or  to  apply  for.  or  renew 
a  limited  access  scallop  permit,  a  vessel 
may  be  upgraded,  whether  through 
refitting  or  replacement,  only  if  the 
upgrade  complies  with  the  following 
limitations: 

(i)  The  vessel's  horsepower  may  be 
increased,  whether  through  refitting  or 
replacement,  only  once.  Such  an 
increase  may  not  exceed  20  percent  of 
the  horsepower  of  the  vessel  initially 
issued  a  1994  limited  access  scallop 
permit  as  specified  in  that  vessel's 
permit  application  for  a  1994  limited 
access  scallop  permit;  and. 

(ii)  The  vessel's  length,  gross 
registered  tonnage  and  net  tonnage  may 
be  upgraded,  whether  through  refitting 
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or  replacement,  only  once.  Such  an 
increase  shall  not  exceed  10  percent 
each  of  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the  vessel 
initially  issued  a  1994  limited  access 
scallop  permit  as  specified  in  that 
vessel's  application  for  a  1994  limited 
access  scallop  permit.  This  limitation 
allows  only  one  upgrade,  at  which  time 
any  or  all  three  specifications  of  vessel 
size  may  be  increased.  This  type  of 
upgrade  may  be  done  separately  from  an 
engine  horsepower  upgrade. 

fiii)  A  replacement  of  a  vessel  that 
does  not  result  in  increasing 
horsepower,  length,  gross  registered 
tonnage  or  net  tonnage  is  not  considered 
an  upgrade  for  purposes  of  this  section. 

(6)  Notification  of  eligibility  for  1994. 
(i)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
criteria  described  in  paragraph  (a)(1)  of 
this  section,  that  they  qualify  for  a 
limited  access  scallop  permit  if  they 
meet  the  requirements  contained  in 
paragraphs  (c)  through  (g)  of  this 
section. 

(ii)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  scallop  permit, 
and  the  vessel  owner  believes  that  there 
is  credible  evidence  that  the  vessel  does 
qualify  under  the  pertinent  criteria,  the 
vessel  owner  may  apply  for  a  limited 
access  scallop  permit  by  meeting  the 
requirements  described  under 
paragraphs  (d)  and  (e)  of  this  section 
and  by  submitting  the  information 
described  in  paragraphs  (a)(1)  through 
{a)(5)  of  this  section.  In  the  event  the 
application  is  denied,  the  applicant  may 
appeal  as  specified  in  paragraph  (a)(9)  of 
this  section.  If,  through  either  ef  these 
procedures,  the  Regional  Director 
determines  that  the  vessel  meets  the 
eligibility  criteria,  a  limited  access 
scallop  permit  will  be  issued  to  the 
vessel. 

(7)  Percentage  ownership  restrictions. 
(i)  Any  vessel  owner  is  eligible  to  apply 
for  and  be  issued  a  1994  limited  access 
scallop  permit  for  any  vessel  owned  as 
of  March  1, 1994,  provided  that  the 
vessel  meets  all  pertinent  criteria  in  this 
part  regardless  of  the  owner's  ownership 
in  other  scallop  vessels  on  March  1, 
1994. 

(ii)  For  any  vessel  acquired  after 
March  1, 1994,  except  as  provided  in 
paragraph  (a)(7)(iii)  of  this  section,  a 
vessel  owner  is  not  eligible  to  be  issued 
a  limited  access  scallop  permit  for  the 
vessel  if  the  issuance  of  the  permit  will 
result  in  the  vessel  owner,  or  any  person 
who  is  a  shareholder  or  partner  of  the 
vessel  owner,  having  an  ownership 
interest  in  limited  access  scallop  vessels 
in  excess  of  5  percent  of  the  number  of 


all  limited  access  scallop  vessels  at  the 
time  of  permit  application. 

(iii)  Vessel  owners  who  were  initially 
issued  a  1994  limited  access  scallop 
permit,  or  were  issued  or  renewed  a 
limited  access  scallop  permit  for  a 
vessel  in  1995  and  thereafter  in 
compliance  with  the  ownership 
restrictions  in  paragraph  (a)(7)(ii)  of  this 
section,  are  eligible  to  renew  such 
permit(s),  regardless  of  whether  the 
renewal  of  the  permits  will  exceed  the 
5  percent  owTiership  restrictions. 

(iv)  Having  an  ownership  interest 
includes,  but  is  not  limited  to,  persons 
who  are  shareholders  in  a  vessel  owned 
by  a  corporation,  who  are  partners 
(general  or  limited)  to  a  vessel  owner,  or 
who,  in  any  way,  partly  own  a  vessel. 

(8)  Consolidation  restriction.  Limited 
access  scallop  permits  and  DAS 
allocations  may  not  be  combined  or 
consolidated. 

(9)  Appeal  of  denial  of  limited  access 
scallop  permit,  (i)  Any  applicant  denied 
a  limited  access  scallop  permit,  may 
appeal  the  denial  to  the  Regional 
Director  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  must  be  based 
on  one  or  more  of  the  following 
grounds,  must  be  in  WTiting,  and  must 
state  the  grounds  for  the  appeal: 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  appeal. 

(iii)  The  appellant  may  request  a 
review  of  the  initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
initial  decision.  If  the  appellant  does  not 
request  a  review  of  the  initial  decision 
within  30  days,  the  initial  decision  shall 
become  the  final  administrative  action 
of  the  Department  of  Commerce.  The 
appellant's  request  for  review  must  elect 
either  to  have  the  review  conducted  by 
a  hearing  officer  appointed  by  the 
Regional  Director  or  by  an  Advisory 
Appeals  Board  if  established  pursuant 
to  paragraph  (a)(9)(iv)(B)  of  this  section. 

(iv)  Recommendations  to  the  Regional 
Director  (A)  Hearing  Officer.  If  the 
initial  decision  is  reviewed  by  a  hearing 
officer,  the  hearing  officer  shall  make 
findings  and  a  recommendation  to  the 
Regional  Director  which  shall  be 
advisory  only. 

(B)  Advisory  Appeals  Board.  The 
Regional  Director  may  establish,  or 
request  the  Council  to  establish,  an 
Advisory  Appeal  Board.  If  such  a  board 


is  established  and  approved  by  the 
Regional  Director,  an  appellant  may 
request  that  the  initial  decision  of  his/ 
her  appeal  be  reviewed  by  the  Apjaeals 
Board.  If  such  a  request  is  made,  the 
Regional  Director  shall  forward  the 
request  to  the  Appeals  Board  within  15 
days  after  receipt.  Any  initial  decision 
reviewed  by  an  Appeals  Board  made  up 
of  other  than  Federal  employees  shall  be 
open  to  the  public,  including  all 
documentation  presented  to  support  the 
appeal.  The  Appeals  Board  shall  make 
findings  and  a  recommendation  to  the 
Council,  which  shall  be  advisory  only. 
The  Council  in  turn  shall  make  findings 
and  an  advisory-only  recommendation 
to  the  Regional  Director. 

(v)  Upon  receiving  the  findings  and  a 
recommendation,  the  Regional  Director 
will  issue  a  final  decision  on  the  appeal. 
The  Regional  Director's  decision  is  the 
final  administrative  action  of  the 
Department  of  Commerce. 

(vi)  Status  of  vessels  pending  appeal 
of  a  limited  access  scallop  permit 
denial.  A  vessel  for  which  an 
application  has  been  completed  and  an 
appeal  has  been  initiated  may  fish 
under  one  of  the  following  DAS 
allocation  categories  based  on  which 
criteria  is  applicable,  pending  a  final 
decision  on  the  appeal,  if  the  vessel  has 
on  board  a  letter  of  authorization  from 
the  Regional  Director. 

(A)  A  vessel  owner  appealing  under 
this  part  who  can  establish  credible 
evidence,  or  NMFS  records,  that  his/her 
vessel  completed  at  least  10  trips,  each 
landing  more  than  400  pounds  (181.44 
kg)  of  shucked  scallops  or  50  U.S. 
bushels  (17.62  hi)  of  in-shell  scallops,  in 
any  consecutive  12-month  period 
during  1991-1992,  may  fish  under  the 
Full-time  DAS  allocation,  pending  a 
final  decision  on  the  appeal. 

(B)  A  vessel  owTier  appealing  under 
this  part  who  cannot  meet  the  criteria 
specified  in  paragraph  (a)(9)(vi)(A),  but 
who  can  establish  through  credible 
evidence,  or  NMFS  records,  that  his/her 
vessel  completed  at  least  5  trips,  each 
landing  more  than  400  pounds  (181.44 
kg)  of  shucked  scallops  or  50  U.S. 
bushels  (17.62  hi)  of  in-shell  scallops,  in 
any  12  consecutive  month  period  during 
1991-1992,  may  fish  under  the  Part- 
time  DAS  allocation,  pending  a  final 
decision  on  the  appeal. 

(C)  A  vessel  owner  appealing  under 
this  part  who  cannot  meet  the  criteria 
specified  in  paragraph  (a)(9)(vi)(A)  or 
(a)(9)(vi)(B),  but  who  can  establish 
through  credible  evidence,  or  NMFS 
records,  that  their  vessel  completed  at 
least  one  trip,  landing  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops,  during  1991-1992,  may  fish 
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under  the  Occasional  DAS  allocation, 
pending  a  final  decision  on  the  appeal. 

(D)  The  decision  and  notification 
whether  to  allow  any  vessel  that 
presents  evidence  under  paragraphs 
(a)(9)(vi)(A)  through  (a)(9)(vi)(C)  of  this 
section  to  fish  under  one  of  the  three 
categories  of  DAS,  pending  a  final 
decision  on  the  appeal,  will  be  provided 
by  the  Regional  Director  in  an 
authorizing  letter.  Any  such  decision  is 
the  final  administrative  action  of  the 
Department  of  Commerce  on  allowable 
fishing  activity  pending  a  final  decision 
on  the  appeal.  The  authorizing  letter 
must  be  carried  on  board  the  vessel 
while  participating  in  the  DAS  program. 
If  the  appeal  is  finally  denied,  the 
Regional  Director  shall  send  a  notice  of 
final  denial  to  tlie  vessel  owner;  the 
authorizing  letter  becomes  invalid  5 
days  after  receipt  of  the  notice  of  denial. 

(b)  General  scallop  permit.  Any  vessel 
of  the  United  States  that  is  not  in 
possession  of  a  limited  access  scallop 
permit,  and  that  possesses,  or  lands  per 
trip,  more  than  40  pounds  (18.14  kg) 
and  less  than  or  including  400  pounds 
(181.44  kg),  of  shucked  meats,  or  the 
equivalent  amount  of  in-shell  scallops 
(5  and  50  U.S.  bushels  (176.2  1  and 
17.62  hi),  respectively),  except  vessels 
that  fish  exclusively  in  state  wafers  for 
scallops,  must  carry  on  board  a  valid 
general  scallop  permit. 

(c)  Condition.  Vessel  owners  who 
apply  for  a  permit  under  this  section 
must  agree  as  a  condition  of  the  permit 
that  the  vessel  and  vessel's  fishing, 
catch,  crew  size,  and  pertinent  gear 
(without  regard  to  whether  such  fishing 
occurs  in  the  EEZ  or  landward  of  the 
EEZ,  and  without  regard  to  where  such 
fish  or  gear  are  possessed,  taken,  or 
landed),  are  subject  to  all  requirements 
of  this  part,  unless  exempted  fi-om  such 
requirements  under  §  650.27.  The  vessel 
and  all  such  fishing,  catch,  crew  size, 
and  gear  shall  remain  subject  to  all 
applicable  state  or  local  requirements.  If 
a  requirement  of  this  part  and  a 
management  measiure  required  by  state 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
reguirement. 

(d)  Vessel  permit  application. 
Applicants  for  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  from  the  Regional  Director. 
The  application  must  be  signed  by  the 
owmer  of  the  vessel,  or  the  owner's 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 


deficiency  ifl  the  application  pursuant 
t^lhis  section.  Applicants  for  limited 
access  scallop  permits  who  have  not 
been  notified  of  eligibility  by  the 
Regional  Director  shall  provide 
information  with  the  application 
sufficient  for  the  Regional  Director  to 
determine  whether  the  vessel  meets  the 
eligibility  requirements  specified  under 
paragraph  (a)(1)  of  this  section. 
Applications  for  1994  limited  access 
scallop  permits  under  this  section  will 
not  be  accepted  after  December  31, 
1994.  Acceptable  forms  of  proof 
include,  but  are  not  limited  to,  state 
weigh-out  records,  packout  forms, 
settlement  sheets,  grocery  receipts,  fuel 
receipts,  and  bridge  logs. 

(e)  Information  requirements.  (1)  In 
addition  to  apphcable  information 
required  to  be  provided  by  paragraph  (d) 
of  this  section,  an  application  for  either 
a  limited  access  or  general  scallop 
permit  must  contain  at  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director:  Vessel  name:  owner  name, 
mailing  address,  and  telephone  number; 
U.S.  Coast  Guard  documentation 
number  and  a  copy  of  vessel's  U.S. 
Coast  Guard  documentation  or,  if 
undocumented,  state  registration 
number  and  a  copy  of  the  state 
registration;  home  port  and  principal 
port  of  landing:  length;  gross  tonnage; 
net  tonnage;  engine  horsepower;  year 
the  vessel  was  built;  type  of 
construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  number 
of  crew;  permit  category;  if  the  owner  is 
a  corporation,  a  copy  of  the  Certificate 
of  Incorporation,  and  the  names  and 
addresses  of  all  shareholders  ovming  25 
percent  or  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  owners  having  owned  more  than 
25  percent  interest;  and  name  and 
signature  of  the  owner  or  the  owner's 
authorized  representative. 

(2)  Applications  for  a  limited  access 
scallop  permit  must  also  contain  the 
following  information: 

(i)  For  every  person  named  by 
applicants  for  limited  access  scallop 
permits  pursuant  to  paragraph  (e)(1)  of 
this  section,  the  names  of  all  other 
vessels  in  which  that  person  has  an 
ownership  interest  and  for  which  a 
limited  access  scallop  permit  has  been 
issued  or  applied  for; 

(ii)  The  engine  horsepower  of  the 
vessel  as  specified  in  the  vessel's  permit 
documentation  as  of  August  3,  1992;  or, 
if  the  engine  horsepower  is  different 
from  that  stated  in  the  vessel's  Federal 


scallop  permit  as  of  August  3,  1992, 
sufficient  documentation  to  ascertain 
the  different  engine  horsepower; 

(iii)  If  applying  for  Full-time  or  Fart- 
time  limited  access  scallop  permit,  or  if 
opting  to  use  a  VTS  unit  although  not 
required,  a  copy  of  the  vendor 
installation  receipt  from  a  NMFS- 
approved  VTS  vendor  as  described  in 
§  650.25(a);  and 

(iv)  ^applying  for  the  small  dredge 
program  set  forth  under  §  650.21(e),  an 
annual  declaration  into  the  program. 

(0  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
with  each  application  form.  The 
appropriate  fee  must  accompany  each 
application;  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purp)oses  of  paragraph  (g) 
of  this  section. 

(g)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  under 
§  650.4(a)(9),  the  Regional  Director  shall 
issue  a  Federal  scallop  vessel  permit 
within  30  days  of  receipt  of  the 
application  unless: 

(i)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
applicable,  have  been  received  afid  the 
applicant  has  submitted  all  applicable 
reports  specified  at  §650.7;  or. 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  the 
deadlines  set  forth  in  paragraphs 
(a)(l)(iii)  and  (p)  of  this  section;  or. 

(iii)  The  applicant  and  applicant's 
vessel  failed  to  meet  all  eligibility 
requirements  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section;  or, 

(iv)  For  applicants  applying  for  a  Full- 
time or  Part-time  limited  access  scallop 
permit,  the  applicant  has  failed  to  meet 
all  of  the  VTS  requirements  as  described 
in  §650.25;  or. 

(v)  The  applicant  has  failed  to  meet 
any  other  application  requirements 
stated  in  50  CFR  part  650. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  shall  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 
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(h)  Expiration.  A  permit  will  expire 
upon  the  renewed  date  specified  in  the 
permit. 

(i)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
otherwise  expires,  or  ownership 
changes,  ot  the  applicant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (1)  of 
this  section.  Federal  fishing  vessel 
permits  must  be  renewed  annually  and 
unless  renewed  v.ill  expire  upon  the 
renewal  date  specified  in  the  permit. 

(j)  Replacement.  Replacement 
permits,  for  an  otherwise  valid  permit, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 
need  for  repiacsment,  the  name  of  the 
vessel,  and  the  Federal  Fisheries  Permit 
number  assigned.  An  application  for  a 
replacement  pemiit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged  for 
issuance  of  the  replacement  permit. 

(k)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  vessel  and 
owner  to  whom  it  is  issued. 

(1)  Change  in  application  information. 
Within  15  days  afier  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  a  written 
notice  of  the  change  must  be  submitted 
to  the  Regional  Director.  If  the  written 
notice  of  the  change  in  information  is 
not  received  by  the  Regional  Director 
within  15  days,  the  permit  is  void. 

(m)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(n)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(o)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

(p)  Limited  access  scallop  permit 
renewal.  To  renew  or  apply  for  a  Umited 
access  scallop  permit  in  1995  and 
thereafter,  a  completed  application  must 
be  received  by  the  Regional  Director  by 
December  31  of  the  year  before  the 
permit  is  needed.  For  example,  to 
receive  a  limited  access  scallop  permit 
for  1996.  vessel  owners  must  apply  by 
December  31, 1995.  Failure  to  renew  a 
limited  access  scallop  permit  in  any 
year  bars  the  renewal  of  the  permit  in 
subsequent  years. 

(q)  Abandonment  or  voluntary 
relinquishment  of  limited  access  scallop 
permits.  If  a  vessel's  limited  access 
scallop  permit  is  voluntarily 
relinquished  to  the  Regional  Director,  or 


abandoned  through  failure  to  renew  or 
otherwise,  no  Umited  access  scallop 
permit  may  be  re-issued  or  renewed 
based  on  that  vessel's  history  or  to  any 
vessel  relying  on  that  vessel's  history. 

§  650.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
issued  a  Federal  limited  access  scallop 
permit  \mder  §  650.4,  or  any  operator  of 
a  vessel  fishing  for  scallops  in  the  EEZ 
or  in  possession  of  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops,  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  scallops,  in 
or  harvested  from  the  EEZ,  must  cany 
on  board  a  valid  operator's  permit 
issued  under  this  part. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  appUcation 
on  an  appropriate  form  obtained  from 
the  Regional  Director.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operators  who 
apply  for  an  operator's  permit  under 
this  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel's  fishing,  catch,  crew  size,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part  while 
fishing  in  the  EEZ  or  on  board  a  vessel 
permitted  under  §650.4.  unless 
exempted  from  such  requirements 
under  §650.27.  The  vessel  and  all  such 
fishing,  catch,  crew  size,  and  gear  will 
remain  subject  to  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree  as  a  condition  of 
this  permit  that  if  the  permit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904.  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 
offloading.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  with  the  more  restrictive 
reguirement. 

id)  Information  requirements.  An 
applicant  must  provide  at  least  all  the 
following  information  and  any  other 
information  required  by  the  Regional 
Director:  name,  mailing  address,  and 
telephone  number;  date  of  birth:  hair 
color;  eye  color;  height;  weight;  social 


security  number  (optional)  and 
signature  of  the  applicant.  The  applicant 
must  also  provide  two  color  passport 
size  photographs. 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  exf)ense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Financial  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  appUcation;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section. 

(f)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  specified  herein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
permit. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904.  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Direciur  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  operator 
permit  number  assigned.  An  applicant 
for  a  replacement  permit  must  also 
provide  two  color  passport  size  photos 
of  the  applicant.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

Ij)  Transfer  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
infoTmation.  Notice  of  a  change  in  the 
permit  holder's  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to,  and  received  by.  the  Regional 
Director  within  15  days  of  the  change  in 
information.  If  written  notice  of  the 
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change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(Ij  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 

§  650.6    Dealer  permits. 

(a)  All  dealers  must  have  been  issued 
and  have  in  their  possession  a  valid 
p*?rmit  issued  under  this  part. 

(b)  Dealer  application.  Applicants  for 
a  permit  luider  this  section  must  submit 
a  completed  application  on  an 
appropriate  form  provided  by  the 
Regional  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  The  Regional 
Director  will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 

Director:  Company  name,  place(s)  of 
business,  mailing  address(es)  and 
telephone  number(s);  owner's  name; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  certificate  of  incorporation 
must  be  included  with  the  application. 
If  a  partnership,  a  copy  of  the 
Partnership  Agreement  and  the  names 
and  addresses  of  all  partners  must  be 
included  with  the  application. 

(d)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 


The  appropriate  fee  must  accompany 
each  application;  if  it  does  not.  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
applicant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 

§  650.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will.be  considered 
abandoned. 

(f)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
permit. 

(g)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904.  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
change  in  the  information  on  the  permit 
application  to  the  Regional  Director  as 
required  by  paragraph  (j)  of  this  section. 

(h)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  dealer 
permit  number  assigned.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(i)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person  to 
whom,  or  other  business  entity  to 
which,  it  is  issued. 

(j)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  a  written 
report  of  the  change  must  be  submitted 
to.  and  received  by,  the  Regional 
Director.  If  written  notice  of  the  change 
in  information  is  not  received  by  the 
Regional  Director  within  15  days,  the 
permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(1)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  under  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
request  by  any  authorized  officer. 


(m)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  state  law,  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  the  more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§  650.7    Recordkeeping  and  reporting. 

(a)  Dealers — (1)  Weekly  report. 
Dealers  shall  mail  at  least  the  following 
information  to  the  Regional  Director,  or 
official  designee,  on  a  weekly  basis  on 
forms  supplied  by  or  approved  by  the 
Regional  Director.  Or,  if  authorized  in 
writing  by  the  Regional  Director,  dealers 
may  submit  reports  electronically  or 
through  other  media.  The  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  must 
be  provided:  Name  and  mailing  address 
of  dealer;  dealer  number;  name  and 
permit  number  of  the  vessels  from 
which  fish  are  landed  or  received;  dates 
of  purchases;  pounds  by  species;  price 
by  species;  and  port  landed.  If  no  fish 
is  purchased  during  the  week,  a  report 
so  stating  must  be  submitted. 

(2)  Annual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (a)(1)  of  this  section  are 
required  to  complete  the  "Employment 
Data"  section  of  the  Annual  Processed 
Products  Reports;  the  other  information 
on  that  form  is  voluntary.  Required  data 
are  the  number  of  employees  handling 
fishery  products  by  month.  Reports  for 
a  given  calendar  year  shall  be  submitted 
to:  NMFS  Statistics,  166  Water  Street, 
Woods  Hole,  MA  02543,  and  must  be 

S)ostmarked  by  February  10  of  the 
ollovving  year. 

(3)  Inspection.  The  dealer  shall  make 
available  copies  of  tlie  required  reports 
that  have  been  submitted,  or  should 
have  been  submitted,  and  the  records 
upon  which  the  reports  were  based, 
immediately  upon  request  for 
inspection  by  an  authorized  officer,  or 
by  an  employee  of  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  available  for  review  for  one  year 
after  the  date  of  the  last  entry  on  the 
report.  The  dealer  shall  retain  such 
reports  and  records  at  its  principal  place 
of  business. 

(5)  Submitting  reports.  Reports  must 
be  received  or  postmarked,  if  mailed, 
within  3  days  after  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 
forms  and  instructions,  including  the 
address  to  which  to  submit  reports. 
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shortly  after  receipt  of  a  dealer  permit. 
If  no  product  was  purchased  during  a 
week,  a  report  so  stating  must  be 
submitted. 

(b)  Vessel  owners — (1)  Fishing  log 
reports.  The  owner  of  any  vessel 
holding  a  Federal  scallop  permit  under 
§  650.4  shall  maintain,  on  board  the 
vessel,  and  submit  an  accurate  daily 
fishing  log  report  for  all  fishing  trips 
regardless  of  species  fished  for  or  taken, 
on  forms  supplied  by  or  approved  by 
the  Regional  Director.  If  authorized  in 
writing  by  the  Regional  Director,  vessel 
owners  may  submit  reports 
electronically,  using  the  VTS.  or  other 
media.  At  least  the  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  must 
be  provided:  Vessel  name;  U.S.  Coast 
Guard  (USCG)  documentation  number 
(or  state  registration  number  if 
undocumented);  permit  number;  date/ 
time  sailed;  date/time  landed;  trip  type; 
number  of  crew;  gear  fished;  quantity 
and  size  of  gear;  mesh/ring  size;  chart 
area  fished;  average  depth;  latitude/ 
longitude  (or  loran  station  and 
bearings);  total  hauls  per  area  fished; 
average  tow  time  duration;  pounds  by 
species  of  all  species  landed  and 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator's  name,  signature, 
and  operator  permit  number. 

(2)  When  to  fill  in  the  log.  Such  log 
reports  must  be  filled  in,  except  for 
information  required  but  not  yet 
ascertainable,  before  offloading  has 
begun.  At  the  end  of  a  fishing  trip  all 
information  In  paragraph  (b)(1)  of  this 
section  must  be  filled  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip. 

(3)  Inspection.  Owners  and  operators 
shall  make,  immediately  upon  request, 
the  fishing  log  reports  currently  in  use 
or  to  be  submitted  available  for 
inspection  by  an  authorized  officer,  or 
an  employee  of  the  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 

a  trip. 

(4)  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  one  year  after 
the  date  of  the  last  entry  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  each  reporting  month.  Each  owner 
will  be  sent  forms  and  instructions, 
including  the  address  to  which  to 
submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 


§650.8    Vessel  identification. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  that  is  over  25 
feet  (7.6  m)  in  length  must  display  its 
name  on  the  port  and  starboard  sides  of 
its  bow  and,  if  possible,  on  its  stern. 

(b)  Official  number.  Each  fishing 
vessel  subject  to  this  part  that  is  over  25 
feet  (7.6  m)  in  length  must  display  its 
official  number  on  the  port  and 
starboard  sides  of  its  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  above  by 
enforcement  vessels  and  aircraft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel's 
state  registration  number  for  vessels  not 
required  to  be  documented  under  title 
46  of  U.S.  Code. 

(c)  Numerals.  The  official  number 
must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  (45.7  cm)  in  height  for 
vessels  over  65  feet  (19.8  m),  and  at  least 
10  inches  (25.4  cm)  in  height  for  all 
other  vessels  over  25  feet  (7.6  m)  in 
length. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  shall: 

(1)  Keep  the  vessel  name  and  official 
number  clearly  legible  and  in  good 
repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  frpm  an  enforcement  vessel  or 
aircraft. 

§650.9    Prohibitions. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  scallop  permit  or  a 
general  scallop  permit  under  §650.4,  or 
a  letter  under  §650.4(a)(9)(vi)(D),  to  do 
any  of  the  following: 

(1)  Land,  or  possess  at  or  after 
landing,  in-shell  sea  scallops  smaller 
than  the  minimum  size  specified  in 
§  650.20(a).  All  Atlantic  sea  scallops 
will  be  subject  to  inspection  and 
enforcement,  in  accordance  with  the 
compliance  and  sampling  procedures 
specified  in  §  650.20(b),  up  to  and 
including  the  time  when  a  dealer 
receives  or  possesses  sea  scallops  for  a 
commercial  purpose. 

(2)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  650.7(b). 

(3)  Fish  for,  possess,  or  land  sea 
scallops  unless  the  operator  of  the 
vessel  has  been  issued  an  operator's 
permit  under  §650.5,  and  the  permit  is 
on  board  the  vessel  and  is  valid. 


(4)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  as  required  under  §650.4(1) 
or§650.5(k). 

(5)  Make  any  false  statement  in 
connection  with  an  application  under 
§650  4  or  §650.5. 

(6)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§650.8. 

(7)  Sell  or  transfer,  or  attempt  to  sell 
or  transfer,  to  a  dealer  any  sea  scallops 
unless  the  dealer  has  a  valid  Federal 
Dealer's  Permit  issued  under  §  650.6. 

(8)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
Atlantic  sea  scallops  or  fish  from  one 
vessel  to  another  vessel. 

(b)  In  addition*to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  scallop  permit  under 
§  650.4(a),  or  a  letter  under 
§  650.4(a)(9)(vi)(D),  to  do  any  of  the 
following: 

(l)(i)  Possess,  or  land  per  trip,  more 
than  400  pounds  (181.44  kg)  of  shucked 
sea  scallops  or  50  U.S.  bushels  (17.62 
hi)  of  in-shell  scallops  after  using  up  the 
vessel's  annual  DAS  allocation  or  when 
not  participating  under  the  DAS 
program  pursuant  to  §650.26,  unless 
exempted  from  DAS  allocations  as 
provided  in  §650.27. 

(ii)  Land  scallops  on  more  than  one 
trip  per  calendar  day  after  using  up  the 
vessel's  annual  DAS  allocation  or  when 
not  participating  under  the  DAS 
program  pursuant  to  §650.26,  unless 
exempted  from  DAS  allocations  as 
provided  in  §650.27. 

(2)  Fail  to  have  an  approved, 
operational,  and  functioning  VTS  unit 
that  meets  the  specifications  of 

§  650.25(a)  on  board  the  vessel  at  alt 
times,  unless  the  vessel  is  not  subject  to 
the  VTS  requirements  specified  in 
§650.26. 

(3)  If  the  vessel  is  not  subject  to  VTS 
requirements  specified  in  §650.26,  fail 
to  comply  with  any  aspect  of  the  call- 
in  system  as  specified  in  §650.26fb). 

(4)  Combine,  transfer,  or  consolidate 
DAS  allocations. 

(5)  Have  an  ownership  interest  in 
more  than  5  percent  of  the  total  number 
of  vessels  issued  limited  access  scallop 
permits,  except  as  provided  in 
§650.4(a)(7)(iii). 

(6)  Fish  for,  possess,  or  land  Atlantic 
sea  scallops  with  or  from  a  vessel  that 
has  had  the  horsepower  of  such  vessel 
or  its  replacement  upgraded  or 
increased  in  excess  of  the  limitations 
specified  in  §  650.4(a)(5). 
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(7)  Fish  for,  possess,  or  land  Atlantic 
sea  scallops  with  or  from  a  vessel  that 
has  had  the  length,  gross  registered 
tonnage,  or  net  tonnage  of  such  vessel 
or  its  replacement  increased  or 
upgraded  in  excess  of  limitations 
specified  in  §  650.4(a)(5). 

(8)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  under  the 
DAS  allocation  program  with,  trawl  nets 
that  have  a  maximum  sweep  exceeding 
144  feet  (43.9  m),  as  measured  by  the 
total  length  of  the  footrope  that  is 
directly  attached  to  the  webbing  of  the 
net. 

(9)  Fish  under  the  DAS  allocation 
program  with,  or  have  available  for 
immediate  use,  trawl  nets  of  mesh 
smaller  than  the  minimum  size,  as 
specified  in  §  650.21(a)(2). 

(10)  Fish  under  the  DAS  allocation 
program  with  trawl  nets  that  use  chafing 
gear  or  other  means  or  devices  that 
violate  the  provisions  of  §  650.21(a)(3). 

(11)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  ur»der  the 
DAS  allocation  program  with,  dredge 
gear  that  has  a  maximum  combined 
dredge  width  exceeding  31  feet  (9.4  m). 
measured  at  the  widest  point  in  the  bail 
of  each  dredge. 

(12)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of.  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  that  uses  net  or  net  material  on  the 
top  half  of  the  dredge  of  a  minimum 
mesh  size  smaller  than  that  specified  in 
§  650.21(b)(2). 

(13)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1 1)  of  in-shell  scallops 
while  in  possession  of.  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  containing  rings  that  have 
minimum  sizes  smaller  than  those 
specified  in  §  650.21(b)(3). 

(14)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1 1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  that  uses  more  than  double  links 
between  rings  of  the  gear. 

(15)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of.  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  that  uses  cookies,  chafing  gear  or 
other  gear,  means,  or  devices  on  the  top 
half  of  a  dredge  that  obstruct  the 
openings  in  or  between  the  rings,  other 


than  double  links  as  sperified  and 
described  in  §  650.21(b)(4). 

(16)  Fish  under  the  DAS  allocation 
program  with  more  than  9  persons, 
including  the  operator,  on  board  the 
vessel,  unless  otherwise  authorized  by 
the  Regional  Director. 

(17)  Fish  under  the  small  dredge 
program  as  specified  in  §  650.21(e). 
with,  or  while  in  possession  of.  a  dredge 
that  exceeds  10  feet  6  inches  (3.2  m)  in 
overall  width,  as  measured  at  the  widest 
point  in  the  bail  of  the  dredge. 

(18)  Fish  under  the  small  dredge 
program  as  specified  in  §  650.21(e)  with 
more  than  5  persons,  including  the 
operator,  on  board  the  vessel,  unless 
otherwise  authorized  by  the  Regional 
Director. 

(19)  To  have  a  shucking  machine  on 
board  a  vessel,  or  a  sorting  machine  on 
board  a  vessel  that  shucks  scallops  at 
sea  while  fishing  under  the  DAS 
allocation  program,  unless  otherwise 
authorized  by  the  Regional  Director. 

(20)  Refuse  or  fail  to  carry  an  observer 
if  requested  to  do  so  by  the  Regional 
Director. 

(21)  Interfere  with  or  bar  by 
command,  impediment,  threat, 
coercion,  or  refusal  of  reasonable 
assistance,  an  observer  conducting  his 
or  her  duties  aboard  a  vessel. 

(22)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§650.28. 

(23)  Fail  to  comply  with  any 
requirement  for  declaring  in  and  out  of 
the  DAS  allocation  program  as  specified 
in  §650.26. 

(24)  Fail  to  comply  with  any 
requirement  for  participating  in  the  DAS 
Exemption  Program  as  specified  in 
§650.27. 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owTiing  or  operating  a  vessel  issued  a 
general  scallop  permit  under  §  650.4(b) 
to  do  any  of  the  following: 

(1)  Possess,  or  land  per  trip,  more 
than  400  pounds  (181.44  kg)  of  shucked 
scallops  or  50  U.S.  bushels  (17.62  hi)  of 
in-shell  scallops; 

(2)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1 1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  that  has  a 
maximum  combined  dredge  width 
exceeding  31  feet  (9.4  m),  measured  at 
the  widest  point  in  the  bail  of  each 
dredge; 

(3)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1 1)  of  in-shell  scallops 
while  in  possession  of.  or  fish  for 
scallops  with,  dredge  gear  that  usea  net 


or  net  material  on  the  top  half  of  the 
dredge  of  a  minimum  mesh  size  smaller 
than  that  specified  in  §  650.21(b)(2); 

(4)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  containing 
rings  that  have  minimum  sizes  smaller 
than  those  specified  in  §  650.21(b)(3); 

(5)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  that  uses 
more  than  double  links  between  rings  of 
dredge  gear; 

(6)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  1)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  that  uses 
cookies,  chafing  gear  or  other  gear, 
means,  or  devices  on  the  top  half  of  a 
dredge  that  obstruct  the  openings  in  or 
between  the  rings,  other  than  double 
links  as  specified  and  described  in 

§  650.21(b)(4); 

(7)  Fish  for,  or  land  more  than  40 
pounds  of,  scallops  on  more  than  one 
trip  per  calendar  day. 

(d)  In  addition  to  the  general 
prohibitions  specified  in  §620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Possess,  or  land  per  trip,  sea 
scallops  in  excess  of  40  pounds  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  scallops 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  that  has  been  issued  and  carries 
on  board  a  general  or  limited  access 
scallop  permit  under  §  650.4,  or  a  letter 
under  §  650.4{a)(9)(vi)(D),  or, 

(ii)  The  scallops  were  harvested  by  a 
vessel  without  a  Federal  scallop  permit 
and  that  fishes  for  scallops  exclusively 
in  state  waters; 

(2)  Possess,  or  land  per  trip,  sea 
scallops  in  excess  of  400  pounds  (181.44 
kg)  of  shucked  scallops  or  50  U.S. 
bushels  (17.62  hi)  of  in-shell  scallops 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  that  has  been  issued  and  carries 
on  board  a  limited  access  scallop  permit 
under  §  650.4(a).  or  a  letter  under 
§  650.4 (a)(9)(vi)(D),  or, 

(ii)  The  scallops  were  harvested  by  a 
vessel  without  a  Federal  scallop  permit 
and  that  fishes  for  scallops  exclusively 
In  state  waters; 

(3)  Possess,  or  land  per  trip,  sea 
scallops  in  excess  of  40  poiuds  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
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bushels  (176.2  1)  of  in-shell  scallops 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  with  an  operator  on  board  who 
has  been  issued  an  operator's  permit 
under  §  650.5  and  the  permit  is  on  board 
the  vessel  end  is  valid,  or, 

(ii)  The  scallops  wtire  harvested  by  a 
vessel  not  issued  a  Federal  scallop 
permit  and  that  fishes  for  scrillops 
exclusively  in  state  waters; 

(4)!i)  Land,  offond,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  ba  offloaded,  sell 
or  tiansfer  sea  scallops,  from  a  fishing 
vessel,  whether  on  land  or  at  sea,  as  an 
owner  or  operator  without  accurately 
pn?paring  and  submitting,  in  a  timely 
fa.>hion,  the  documents  required  by 
§  650.7,  unless  the  scallops  were 
harvested  by  a  vessel  without  a  Federal 
scallop  permit  and  that  fishes  for 
scallops  exclusively  in  state  waters; 

(ii)  To  have  a  shucking  machine  on 
board  a  vessel,  or  a  sorting  machine  on 
board  a  vessel  that  shucks  scallops  at 
sea  while  in  possession  of  more  than 
400  pounds  (181.44  kg)  of  shucked 
scallops;  or,  the  vessel  fishes 
exclusively  in  state  waters  and  has  not 
been  issued  a  Federal  scallop  permit. 

(5)  Purchase  or  receive  scallops,  or 
attempt  to  purchase  or  receive  scallops, 
whether  on  land  or  at  sea,  as  a  dealer 
without  accurately  preparing, 
.submitting  and  retaining,  in  a  timely 
fashion,  Lhe  documents  required  by 
§650.7; 

(6)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove  or  otherwise  transfer. 
Atlantic  sea  scallops  from  one  vessel  to 
another; 

(7)  Sell,  barter  or  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter  or 
trade,  or  otherwise  transfer,  for  a 
commercial  purpose  any  sea  scallops 
from  a  trip  whose  catch  is  40  pounds 
(18.14  kg)  of  shucked  scallops  or  less,  or 
5  U.S.  bushels  (176.1  1)  of  in-shell 
scallops  unless  the  vessel  has  been 
i.ssued  a  valid  Federal  general  or  limited 
access  scallop  permit  under  §  650.4,  or 

a  letter  under  §650.4(a)(9)(vi)(D),  or  the 
scallops  were  harvested  by  a  vessel 
without  a  Federal  scallop  permit  that 
fishes  for  scallops  exclusively  in  state 
waters; 

[3)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  in  the  capacity  of 
a  dealer,  sea  scallops  taken  from  a 
fishing  vessel,  unless  in  possession  of  a 
valid  dealer's  permit  issued  under 
§650.6; 

(9)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  attempt  to 
purchase  or  receive  for  commercial 


purposes,  sea  scallops  caught  by  a 
vessel  other  than  one  issued  a  valid 
federal  general  or  limited  access  sea 
scallop  permit  under  §650.4,  or  a  letter 
under  §650.4(a)(9)(vi)(D),  unless  the 
scallops  were  har\'ested  by  a  vessel 
without  a  Federal  scallop  permit  and 
that  fishes  for  scallops  exclusively  in 
state  waters; 

(10)  To  be  or  act  as  an  operator  of  a 
ve.ssel  fishing  for  or  possessing  Atlantic 
sea  scallops  in  or  from  the  EEZ,  or 
issued  a  Federal  scallop  permit  under 

§  650.4.  without  having  been  issued  and 
possessing  a  valid  operator's  permit 
issued  under  §  550.5. 

(11)  Ass.'iuit,  resist,  oppose,  impede, 
harass,  inli.^liddte,  or  interfere  with 
either  a  NMFS-approved  observer 
aboard  a  vessel,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part; 

(12)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  Atlantic  sea  scallops; 

(13)  Make  any  false  statement  on  any 
report  required  to  be  submitted  or 
maintained  under  §  650.7; 

(14)  Tamper  with,  damage,  destroy, 
alter,  or  in  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VTS  unit  or  VTS  signal 
required  to  be  installed  on,  or 
transmitted  by.  Full-time  and  Part-time 
limited  access  scallop  vessels  or  any 
other  vessel  required  to  use  a  VTS  by 
this  part; 

(15)  Violate  any  provision  of  this  part, 
the  Magnuson  Act.  or  any  regulation  or 
permit  issued  under  the  Magnuson  Act. 

(e)  Any  person  possessing,  or  landing 
per  trip,  sea  scallops  in  excess  of  40 
pounds  (18.14  kg)  of  shucked  scallops 
or  5  U.S.  bushels  (176.1  I)  of  in-shell 
scallops  at  or  prior  to  the  time  when 
those  scallops  are  received  or  possessed 
by  a  dealer  is  subject  to  all  of  tJie 
prohibitions  specified  in  paragraphs  (a), 
(b)  and  (c)  of  this  section,  unless  the 
scallops  were  har\'ested  by  a  vessel 
without  a  Federal  scallop  permit  and 
that  fishes  for  scallops  exclusively  in 
state  waters. 

(fl  Presumption.  Sea  scallops  that  are 
possessed,  or  landed  at  or  prior  to  the 
time  when  the  scallops  are  received  by 
a  dealer,  or  sea  scallops  that  are 
possessed  by  a  dealer,  are  presumed  to 
be  harvested  from  the  EEZ.  A 
preponderance  of  all  submitted 
evidence,  that  such  scallops  were 
harvested  by  a  vessel  without  a  Federal 
scallop  permit  and  fishing  exclusively 
for  scallops  in  state  waters,  will  be 
sufficient  to  rebut  the  presumption. 


§  650.1 0    Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§650.11    Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B — Management  Messures 

§  650.20    Shell-height  standard. 

(a)  The  minimum  shell  height  for  in- 
shell  Atlantic  sea  scallops  that  may  he 
landed,  or  possessed  at  or  alter  landing, 
is  3  V2  inches  (89  mm). 

(b)  Compliance  and  sampling. 
Compliance  with  the  specified  shell- 
height  standards  will  be  determined  by 
inspection  and  enforcement  at  or  after 
landing,  including,  the  time  ^*  hen  the 
scallops  are  received  or  posses.^'.-d  by  a 
dealer  or  person  acting  in  the  capacity 
of  a  dealer,  as  follows:  the  authorized 
officer  will  take  samples  of  forty 
scallops  each  at  random  from  the  total 
amount  of  scallops  in  possession.  The 
person  in  possession  of  the  scallops  may 
request  that  as  many  as  ten  samples  (400 
scallops)  be  examined  as  a  sample 
group.  A  sample  group  fails  to  comply 
with  the  standard  if  more  than  ten 
percent  of  all  scallops  sampled  are  less 
than  the  shell  height  specified  by  the 
.standard.  The  shell  height  shall  be 
measured  in  a  straight  line  from  the 
hinge  of  the  scallop  to  the  outermost 
part  of  the  curve  on  the  leading  edge. 
The  total  amount  of  scallops  in 
possession  will  be  deemed  in  violation 
of  this  regulation  and  subject  to 
forfeiture  if  the  sample  group  fails  to 
comply  with  the  standard. 

§  650.21    Gear  and  crew  restrictions, 
(a)  Trawl  vessel  gear  restrictions. 
Trawl  ves.sels  in  possession  cf  more 
than  40  pounds  (18.14  kg)  of  shucked 
scallops  or  5  U.S.  bushels  (176.2  1)  of  in- 
shell  scallops,  trawl  vessels  fishing  for 
scallops,  and  trawl  vessels  issued  a 
limited  access  scallop  permit  under 
§  650.4(a),  while  fishing  under  or 
subject  to  the  DAS  allocation  program 
for  sea  scallops,  must  comply  with  the 
following: 

(1)  Maximum  sweep.  The  trawl  sweep 
in  use  by  or  in  possession  of  such 
vessels  shall  not  exceed  144  feet  (43.9 
m)  as  measured  by  the  total  len^jth  of  the 
footrope  that  is  directly  attached  to  the 
webbing  of  the  net. 

(2)  Net  requirements — (i)  Minimum 
mesh  size  in  1994  and  1995.  In  1994 
and  1995,  the  mesh  size  shall  not  be 
smaller  than  5  inches  (12.7  cm)  south  of 
a  line  commencing  at  the  shoreline  and 
proceeding  easterly  along  39''10'  N. 
Latitude  until  it  intersects  the  outer 
boundary  of  the  EEZ,  and  5V2  inches 
(13.97  cm)  for  any  scallop  trawl  net 
north  of  this  line. 
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(ii)  Minimum  mesh  sizes  in  1996  and 
beyond.  In  1996  and  beyond,  the  mesh 
size  for  any  scallop  trawl  net  in  all  areas 
shall  not  be  smaller  than  5Va  inches 
(13.97  on). 

(iii)  Mesh  stowage.  No  vessel  may 
have  available  for  immediate  use  any 
net,  or  any  piece  of  a  net,  not  meeting 
the  requirements  specified  in 
paragrnphs  (aU2)(i)  and  (a)(2)iii)  of  this 
section.  A  net  lliat  conforms  to  one  of 
the  following  ipdcifications  and  that  can 
be  shown  not  to  have  been  in  recent  use 
is  considered  to  be  not  "available  for 
immediate  use": 

(A)  A  net  stowed  below  deck, 
provided: 

(1)  It  is  located  below  ihe  main 
working  dock  from  which  the  net  is 
deployed  and  retrieved; 

(2)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net; 

13)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference. 

(B)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(J)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference; 

[2)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

{3)  The  lowing  wires,  including  the 
leg  wires,  are  detached  from  the  net. 

(C)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(1)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  ether  similar 
material  that  is  securely  bound; 

(2)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

[3]  The  c&dend  is  removed  from  the 
net  and  stored  below  deck. 

(D)  Nets  that  are  secured  in  a  manner 
authorized  in  writing  by  the  Regional 
Director. 

(iv)  Sleasuivment  of  mesh  size.  Mesh 
size  is  measured  by  using  a  wedge- 
shaped  g.aug9  having  a  taper  of  two 
centimeters  in  eight  centimeters  and  a 
thickness  of  2.3  millimeters,  inserted 
info  the  meshes  under  a  pressure  or  pull 
cf  five  kiiognirrs.  The  mesh  si/e  will  be 
the  average  of  the  measuremen'r  of  any 
series  of  20  consecutive  meshes  for  nets 
having  75  or  mere  meshes,  and  10 
ccnsefUitive  meshes  for  nets  having 
fewer  than  73  meshes.  The  mesh  in  the 
regulated  portion  of  the  net  will  be 
measured  at  least  Cve  meshes  away 
from  the  lacings,  runni.ig  parallel  to  the 
long  axis  of  the  net. 

(3)  Chafing  gear  and  other  gear 
obstmctjons — (i)  Net  obstruction  or 
constriction.  A  fishing  vessel  may  not 
use  any  device  or  material,  including, 
but  not  limited  to,  nets,  net 
stnngtheners,  ropes,  lines,  or  chafing 
gear,  on  the  top  of  a  trawl  net,  except 
that  one  sphtting  strap  and  one  bull 
rope  (if  present),  consisting  of  liae  and 


rope  no  more  than  3  inches  (7.62  cm)  in 
diameter,  maybe  used  if  such  sphtting 
strap  and/or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  trawl  net. 
"The  top  of  the  trawl  net"  means  the  50 
percent  of  the  net  that  (in  a  hypothetical 
situation)  would  not  be  in  contact  with 
the  ocean  bottom  during  a  tow  if  the  net 
v.-ere  laid  fiat  on  the  ocean  floor.  For  the 
purpose  of  this  paragraph,  head  ropes 
shall  not  be  considered  part  of  the  top 
of  the  trawl  net. 

(ii)  Mesh  obstruction  or  constriction. 
A  fishing  vessel  may  not  use  any  mesh 
configuration,  mesh  construction,  or 
other  means  on.  or  in,  the  top  of  the  net, 
as  defined  in  paragraph  (a5(3)n)  of  this 
section,  if  it  obstructs  the  meshes  of  the 
net  in  any  manner. 

(iii)  No  vessel  may  use  or  possess  a 
net  ca[>able  of  catching  sea  scallops  in 
which  the  bars  entering  or  exiting  the 
knots  twist  around  each  other. 

(b)  Dredge  vessel  gear  restrictions.  All 
dredge  vessels  fishing  for  or  in 
possessioDof  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  scallops, 
and  all  dredge  vessels  issued  a  limited 
access  scallop  permit  and  fishing  under 
the  DAS  Program,  with  the  exception  of 
hydraulic  clam  dredges  and  mahogany 
quahog  dredges  in  possession  of  400 
pounds  or  less  (181.44  kg)  of  sea 
s<:allops,  must  comply  with  the 
following  restrictions: 

(1)  Maximum  dredge  width.  The 
combined  dredge  width  in  use  by  or  in 
possession  of  such  vessels  shall  not 
exceed  31  feet  (9.4  m)  measured  at  the 
widest  point  in  the  bail  of  the  dredge, 
except  as  provided  under  paragraph  (e) 
of  this  section. 

(2)  Minimum  mesh  size,  (i)  The  mesh 
size  of  net  material  on  the  top  of  a 
scallop  dredge  in  use  by  or  in 
possession  of  such  vos.sels  shall  not  be 
smaller  than  SV^  inches  (13.97  cm). 

(ii)  Mesh  size  is  measured  as  pro*.-ided 
IT)  paragraph  (a)(2)(iv)  of  this  section. 

(3)  Minimum  ring  size,  (i)  For  1994 
and  1995,  the  inside  ring  size  of  a 
scallop  dredge  in  use  by  or  in 
possession  of  such  vessels  shall  not  be 
smaller  than  3V<  inches  (83  mm). 

(ii)  For  1996  and  thereafter,  the  inside 
ring  size  of  a  scallop  dredge  in  use  by 
or  in  po-si>ssion  of  such  vessels  shall 
not  be  smaller  than  3»/j  inches  (89  mm). 

(iii)  Ring  sizes  are  dslennined  by 
measuring  the  shortest  straight  line 
passing  through  the  center  of  the  ring 
from  one  inside  edge  to  the  opposite 
inside  edge  of  the  ring.  The 
measurement  shall  not  include  normal 
welds  from  ring  manufacturing  or  links. 
The  rings  to  be  measured  will  be  at  least 
five  rings  away  from  the  mouth,  and  at 


least  two  rings  away  from  other  rigid 
portions  of  the  dredge. 

(4)  Chafing  gear  and  other  gear 
obstructions— ii)  Chafing  gear 
restrictions.  No  chafing  gear  or  cookies 
shall  be  used  on  the  top  of  a  scallop 
dredge; 

(ii)  Link  restrictions.  No  more  than 
double  links  between  rings  shall  be  used 
in  or  on  scallop  dredges; 

(iii)  Dredge  and  net  obstructions.  No 
material,  deviqe,  net,  or  dredge 
configuration  or  design  shall  be  used  if 
it  results  in  obstructing  the  release  of 
scallops  that  would  have  passed 
through  a  legal  size  net  and  dredge  that 
did  not  have  in  use  any  such  material, 
device,  or  net  or  dredge  configuration  or 
design. 

(c)  Cnew  restrictions.  Limited  access 
vessels  fishing  under  or  subject  to  the 
scallop  D.^S  allocation  program  may 
have  no  more  than  nine  people, 
including  the  operator,  on  board  unless 
fishing  under  the  small  dredge  program 
specified  in  §  650.21(e).  or  otherwise 
authorized  by  the  Regional  Director. 

(d)  Sorting  and  shucking  machines. 
(1)  Shucking  machines  are  prohibited 
on  all  limited  access  vessels  fishing 
under  the  scallop  DAS  program  or  any 
vessel  in  possession  of  more  than  400 
pounds  (181.44  kg)  of  scallops,  unless 
tlje  vessel  has  not  been  issued  a  Federal 
limited  access  scallop  permit  and  fishes 
exclusively  in  state  waters. 

(2)  Sorting  machines  are  prohibited 
on  limited  access  vessels  fishing  under 
the  scallop  DAS  program  that  shuck 
scallops  at  sea. 

(e)  Small  dredge  program  restrictions. 
Any  vessel  owner  whose  vessel  is 
assigned  to  either  the  Part-time  or 
Occasional  category  may  request  to  be 
placed  in  one  category  higher  en  the 
aimual  vessel  permit  application  as 
described  under  §650.4(e)(2)(iv).  Vessel 
owners  making  such  a  request  will  be 
placed  in  the  appropriate  category,  for 
the  entire  year,  if  they  agree  to  comply 
with  the  following  restrictions,  in 
addition  to  and  notwithstanding  other 
restrictions  of  this  part,  when  fishing 
under  the  DAS  program  described  in 
§650.24,  or  are  in  po.ssession  of  more 
than  400  lbs  (181.44  kg)  of  shucked 
scallops  or  50  U.S.  bushels  (17.62  hi)  of 
in-shell  scallops:    . 

(1)  The  vessel  must  fish  exclusively 
with  one  dredge  no  more  than  10.5  feet 
(3.2  m)  in  width; 

(2)  The  vessel  is  prohibited  from 
having  more  than  one  dredge  on  board 
or  in  use;  and, 

(3)  The  vessel  may  have  no  more  than 
five  f>eopIe,  including  the  operator,  on 
board. 
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§  650.22    Possession  restrictions. 

(a)  Owners  or  operators  of  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  sp>ecified  in  §650.26,  or  have  used  up 
their  DAS  allocations  and  vessels 
possessing  a  general  scallop  permit, 
unless  exempted  under  the  DAS 
exemption  program  described  under 
§650.27,  are  prohibited  from  possessing 
or  landing  per  trip,  more  than  400 
pounds  (181.44  kg]  of  shucked  scallops, 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops,  with  not  more  than  one  scallop 
trip  allowable  in  any  calendar  day. 

(b)  Owners  or  operators  of  vessels 
without  a  Federal  sea  scallop  permit, 
except  vessels  Tishing  for  scallops 
exclusively  in  state  waters,  are 
prohibited  from  possessing  or  landing 
per  trip,  more  than  40  pounds  (18.14  kg) 
of  shucked  sea  scallops,  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  sea  scallops. 
Owners  or  operators  of  vessels  without 
Federal  scallop  permits  are  prohibited 
from  selling,  bartering,  or  trading  sea 
scallops  harvested  from  Federal  waters. 

§  650.23    Transfer-8t-«ea. 

(a)  Owners  or  operators  of  vessels 
permitted  under  §650.4  are  prohibited 
from  transferring  or  attempting  to 
transfer  fish  from  one  vessel  to  another 
vessel. 

(b)  All  persons  are  prohibited  from 
transferring  or  attempting  to  transfer  sea 
scallops  from  one  vessel  to  another 
vessel. 

§  650.24    Oays-at-sea  (DAS)  ailocations. 

Each  vessel  issued  a  limited  access 
scallop  permit  shall  be  assigned  to  a 
DAS  category  based  on  evidence  and 
criteria  as  specified  in  paragraph  (a)  of 
this  section.  Limited  access  scallop 
permits  will  indicate  which  category  the 
vessel  is  assigned  to.  Vessels  are 
prohibited  from  fishing  for,  landing  per 
trip,  or  possessing  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops  once  their  allocated  number  of 
DAS,  as  specified  under  paragraph  (c)  of 
this  section,  are  used  up. 

(a)  Criteria  for  assigning  DAS 
categories.  All  vessels  qualifying  for  a 
limited  access  scallop  permit  under  the 
criterm  specified  in  §  650.4(a)  shall  be 
assifllfed  to  the  Full-time,  Part-time,  or 
Qp^sional  DAS  category  based  on  the 
formulas  specified  in  paragraph  (b)  of 
this  section  and  the  following: 

(1)  Full-time.  A  vessel  shall  be 
assigned  to  the  Full-time  category  if  that 
vessel  has  averaged  at  least  150  days  of 
directed  scallop  fishing  annually 
according  to  the  formulas  specified  in 
paragraph  (b)  of  this  section; 


(2)  Part-time.  A  vessel  shall  be 
assigned  to  the  Part-time  category  if  that 
vessel  has  averaged  more  than  37  days 
but  less  than  150  days  of  directed 
scallop  fishing  annually  according  to 
the  formulas  specified  in  paragraph  (b) 
of  this  section; 

(3)  Occasional.  A  vessel  shall  be 
assigned  to  the  Occasional  category  if 
that  vessel  has  averaged  37  days  or  less 
of  directed  scallop  fishing  annually 
according  to  the  formulas  specified  in 
paragraph  (b)  of  this  section. 

(b)  DAS  formulas.  A  vessel's  average 
number  of  days  of  directed  scallop 
fishing  for  purposes  of  assigning  the 
vessel  to  one  of  the  categories  specified 
in  paragraph  (a)  of  this  section  shall  be 
determined  by  applying  one  of  the 
following  formulas  to  the  data, 
information,  or  other  credible  evidence 
available  to  the  Regional  Director. 
Scallop  DAS  for  this  purpose  is  defined 
as  the  total  days  at  sea  on  trips  with 
landings  of  more  than  400  pounds 
(181.44  kg)  of  shucked  scallops  or  50 
U.S.  bushels  (17.62  hi)  of  in-shell 
scallops. 

(1)  The  following  formulas  apply  to 
all  vessels  qualifying  for  limited  access 
scallop  permits,  with  the  exception  of 
vessels  that  qualify  under  paragraph 
§650.4(a)(l)(i)(C).  The  DAS  formula 
applicable  to  that  group  of  vessels  is 
specified  in  paragraph  (b)(2)  of  this 
section.  Vessel  owners  may  choose  their 
1990  history  under  paragraph  (b)(l)(i)  of 
this  section,  or  a  calculation  based  on 
the  1985-1990  history,  as  applicable, 
under  paragraph  (b)(l)(ii)  of  this  section. 
DAS  are  calculated  from  the  formulas 
below  and  the  result  is  applied  to  the 
DAS  categories  described  in  paragraph 
(a)  of  this  section. 

(i)  1990  fishing  history.  For  any  vessel 
that  fished  for  scallops  in  1990,  the 
number  of  scallop  DAS  may  be 
determined  by  calculating  the  total 
number  of  DAS  on  scallop  trips  ending 
in  1990;  or. 

(ii)  1985-1990  fishing  history.  For 
vessels  with  history  in  the  scallop 
fishery  between  1985  and  1990. 
inclusive,  the  number  of  years  history  is 
determined  as  follows.  With  the 
exception  of  the  adjustments  specified 
under  paragraphs  (b)(l)(iii)  and 
(b)(l)(iv)  of  this  section,  vessels  whose 
calculated  scallop  history  is  based  on  a 
formula  below  must  use  their  entire 
history  in  the  scallop  fishery  and  may 
not  elect  to  use  a  formula  based  on 
fewer  years  history  in  the  fishery. 

(A)  Four  or  more  years  history. 
Calculate  the  total  number  of  scallop 
DAS  for  each  year,  exclude  the  high  and 
low  years  of  days  at  sea  and  average  the 
remaining  years;  or 


(B)  Three  year  history.  Calculate  the 
total  number  of  scallop  DAS  for  each 
year,  average  the  high  and  low  years  of 
days  at  sea,  and  then  average  the  result 
with  the  third  year;  or 

(C)  Two  year  history.  Calculate  the 
total  number  of  scallop  DAS  for  each 
year,  average  the  two  years'  DAS;  or 

(D)  One  year  history.  Calculate  the 
actual  number  of  scallop  DAS  for  that 
year. 

(iii)  Pro-ration.  If  a  limited  access 
vessel  entered  the  scallop  fishery  for  the 
first  time  during  the  relevant  time 
period,  the  first  year  shall  be  pro-rated 
to  a  full  year  by  pro-rating  on  an  annual 
basis  the  number  of  DAS  the  vessel 
actually  incurred  on  trips  landing  more 
than  400pounds,(181.44  kg)  of  shucked 
scallops  or  more  than  50  U.S.  bushels 
(17.62  hi)  of  in-shell  scallops  to 
determine  the  number  of  days  at  sea  the 
vessel  would  have  incurred  had  the 
vessel  been  in  the  fishery  for  the  full 
year.  The  pro-ration  formula  is  as 
follows:  The  total  number  of  scallop 
DAS  in  that  year  is  divided  by  the 
percentage  of  the  year  the  vessel  was  in 
the  fishery  (by  month).  In  pro-rating  the 
days  for  such  vessels,  the  Regional 
Director  shall  take  into  account  the  date 
the  vessel  entered  the  fishery,  the 
vessel's  subsequent  fishing  history,  and 
other  relevant  information. 

(iv)  New  owner.  Vessel  owners  who 
purchased  their  vessel  during  the  1985- 
1990  time  period  may  request  that  the 
DAS  formulas  be  based  solely  on  their 
individual  history  in  the  scallop  fishery, 
excluding  all  previous  owner's  scallop 
histories.  Under  this  option  a  vessel's 
first  year  in  the  fishery  may  be  pro-rated 
based  on  the  criteria  specified  in 
paragraph  (b)(l)(iii)  of  this  section. 

(2)  For  vessels  qualifying  for  a  limited 
access  scallop  permit  under  paragraph 
§  650.4(a)(l)(i)(C).  pro-rate  to  a  full  year 
the  total  number  of  DAS  for  trips  the 
vessel  would  have  fished  and  landed 
over  400  pounds  (181.44  kg)  of  shucked 
scallops  or  more  than  50  U.S.  bushels 
(17.62  hi)  of  in-shell  scallops  in  1990 
based  on  the  actual  number  of  DAS  the 
vessel  did  fish  in  1990  and  the  criteria 
specified  in  paragraph  (b)(l)(iii)  of  this 
section.  Then,  calculate  the  average 
number  of  DAS  for  trips  landing  more 
than  400  pounds  (181.44  kg)  of  shucked 
scallops  or  more  than  50  U.S.  bushels 
(17.62  hi)  of  in-shell  scallops  for  the 
years  1991  and  1992.  The  number  of 
days  to  determine  the  category  shall  be 
the  lower  number  between  the  pro-rated 

1990  days  and  the  average  of  DAS  in 

1991  and  1992. 

(c)  DAS  allocations.  Each  vessel 
qualifying  for  one  of  the  three  categories 
specified  in  paragraph  (a)  of  this  section 
shall  be  allocated,  annually,  the 
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maximuin  number  of  DAS  it  may 
participate  in  the  limited  access  scallop 
fishery,  according  to  the  category  for 
which  it  qualifies.  A  vessel  whose 
owTier/operator  has  declared  it  out  of 
the  scallop  fishery  pursuant  to  the 


provisions  of  §  650.26,  or  has  used  up 
its  allocated  DAS,  may  leave  port 
without  being  assessed  a  DAS  as  long  as 
it  does  not  possess  or  land  more  than 
400  pounds  (181.44  kg)  of  shucked 
scallops  or  50  U.S.  bushels  (17.61  hi)  of 


in-shell  scallops  and  complies  with  the 
other  requirements  of  this  part. 

(1)  Annua]  DAS  allocations.  The 
annual  allocations  of  DAS  for  each 
category  of  vessel  specified  in  paragraph 
(a)  of  this  section  shall  be  as  follows: 


DAS  category 


Full-time  .... 
Part-time  ... 
Occasioral 


1994 


204 
91 
18 


1995-96 


182 
82 

16 


1997 


164 
66 

14 


1998-99 


142 
57 
12 


2000-. 


120 
48 
10 


(2)  Accrual  of  DAS.  DAS  shall  accrue 
in  hourly  increments,  with  all  partial 
hours  counted  as  full  hours.  A  DAS  is 
calculated  beginning  when  a  vessel 
leaves  port  and  ending  when  the  vessel 
returns  to  port  as  follows: 

(i)  DAS  for  vessels  that  are  under  the 
VTS  monitoring  system  described  in 
§  650.26(a)  are  counted  beginning  with 
the  first  hourly  location  signal  received 
showing  that  the  vessel  crossed  the 
COLREGS  Demarcation  Line  leaving 
port  and  ending  with  the  first  hourly 
location  signal  received  showing  that 
the  vessel  crossed  the  COLREGS 
Demarcation  Line  upon  its  return  to 
port. 

(ii)  DAS  for  vessels  fishing  under  the 
call-in  notification  system  described  in 
§  650.26(b)  are  counted  beginning  once 
the  phone  call  has  been  received  and 
confirmation  given  by  the  Regional 
Direaor.  A  DAS  ends  when  after 
returning  to  port,  the  phone  call  has 
been  received,  and  confirmation  given 
by  the  Regional  Director. 

(d)  Adjustments  in  annuel  DAS 
allocations.  Adjustments  or  changes  in 
annual  DAS  allocations,  if  required  to 
meet  fishing  mortality  reduction  goals, 
may  be  made  following  a  reappraisal 
and  analysis  under  the  framework 
provisions  specified  in  subpart  C  of  this 
part. 

(e)  Notice  of  initial  DAS  category.  The 
Regional  Director  will  attempt  to  notify 
all  owners  of  vessels  that  are  deemed 
eligible  to  be  issued  a  limited  access 
scallop  permit  pursuant  to  §  650.4(a)(6) 
as  to  which  category  the  vessel  qualifies 
for  based  on  data,  information  and  other 
evidence  available  to  the  Regional 
Director. 

(D  Appeal  of  DAS  category.  (1) 
Appeal  criteria.  A  vessel's  owner  may 
appeal  his/her  vessel's  initial  placement 
info  a  vessel  category  to  the  Regional 
Director  within  30  days  of  receipt  of  the 
notice  of  a  ves-sel's  DAS  category.  Any 
such  appeal  must  be  based  on  one  or 
more  of  the  following  grounds,  must  be 
in  writing,  and  must  state  the  grounds 
for  the  ap[)eal: 


(i)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(ii)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(iii)  The  applicant  has  new  or 
additional  information. 

(2)  The  Regional  Director  will  appoint 
a  designee  who  will  make  an  initial 
decision  on  the  appeal. 

(3)  The  appellant  may  request  a 
review  of  the  initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
initial  decision.  If  the  appellant  does  not 
request  a  review  of  the  initial  decision 
within  30  days,  the  initial  decision  shall 
become  the  final  administrative  action 
of  the  Department  of  Commerce.  The 
appellant's  request  for  review  must  elect 
either  to  have  the  review  conducted  by 

a  hearing  officer  appointed  by  the 
Regional  Director  or  by  an  Advisory 
Appeals  Board  if  established  pursuant 
to  oaragraph  (a)(9)(iv)(B)  of  this  section. 

(4)  Recommendations  to  the  Regional 
Director— {i)  Hearing  Officer.  If  the 
initial  decision  is  reviewed  by  a  hearing 
officer,  the  hearing  officer  shall  make 
findings  and  a  recommendation  to  the 
Regional  Director  which  shall  be 
advisory  only. 

(ii)  Advisory  Appeals  Board.  If  an 
Advi.sory  Appeals  Board  is  established 
under  §650.4(a)(9)(iv).  an  appellant  may 
request  that  the  initial  decision  of  his/ 
her  appeal  be  reviewed  by  the  Appeals 
Board.  If  such  a  request  is  made,  the 
Regional  Director  shall  forward  the 
request  to  the  Appeals  Board  within  15 
days  after  receipt.  Any  initial  decision 
reviewed  by  an  Appeals  Board  made  up 
of  other  than  Federal  employees  shall  be 
open  to  the  public,  including  ell 
documentation  presented  to  support  the 
appeal  The  Appeals  Board  shall  make 
findings  and  a  recommendation  to  the 
Council,  which  shall  be  advisory  only. 
The  Council  in  turn  shall  make  findings 
and  an  advisory-only  recommendation 
to  the  Regional  Director. 

(5)  Upon  receiving  the  findings  and 
recommendation,  the  Regional  Director 
will  issue  a  final  decision  on  the  appeal. 


The  Regional  Director's  decision  is  the 
final  administrative  action  of  the 
Department  of  Commerce. 

(6)  Status  of  vessels  pending  appeal  of 
DAS  allocations.  A  vessel,  for  which  an 
appeal  of  its  DAS  category  has  been 
initiated,  may  fish  under  the  DAS 
allocation  allowed  under  the  next 
higher  category  than  the  vessels  initial 
category  placement  if  the  vessel  has  on 
board  a  letter  of  authorization  firom  the 
Regional  Director,  regardless  of  what 
category  the  vessel  is  appealing  to  be 
placed  in,  and  is  subject  to  all 
requirements  applicable  to  such 
category  of  vessels  unless  otherwise 
exempted.  That  is,  if  a  vessel  was 
initially  placed  in  the  Part-time 
.  category,  that  ves.sel  may  fish  up  to  the 
maximum  number  of  DAS  allocated  to 
Full-time  vessels  until  the  Regional 
Director  has  made  a  final  determination 
on  the  appeal.  If  a  vessel  is  initially 
placed  in  the  Occasional  category,  that 
vessel  may  fish  up  to  the  DAS  allocated 
to  Part-time  vessels,  regardless  of  what 
category  the  Occasional  vessel  is 
appealing  to  be  placed  in,  until  the 
Regional  Director  has  made  a  final 
determination  on  the  appeal.  Any  DAS 
spent  fishing  for  scallops  shall  be 
counted  against  the  DAS  allocation  of 
the  category  that  the  vessel  is  ultimately 
placed  in.  If,  before  this  appeal  is 
decided,  a  vessel  exceeds  the  number  of 
DAS  it  is  finally  allocated  after  appeal, 
the  excess  DAS  will  be  subtracted  from 
the  vessel's  allocation  of  DAS  in  1995. 

(g)  End'Of-year  carr^'-over.  Limited 
access  vessels  with  unused  DAS  on 
December  31  of  any  year  may  carry-over 
a  maximum  of  10  DAS  into  the  next 
year.  At  no  time  may  more  than  10  D.^S 
be  carried  over. 

(h)  Good  Samaritan  credit.  Limited 
access  vessels  fishing  under  the  DAS 
program  and  that  spend  time  at  sea  for 
one  of  the  following  reasons,  and  that 
can  document  the  occurrence  through 
the  Coast  Guard,  will  not  accrue  DAS 
for  the  time  documented: 

(1)  Time  spent  assisting  in  a  Coast 
Guard  search  and  rescue  operation;  or 

(2)  Time  spent  assisting  the  Coast 
Guard  in  towing  a  disabled  vessel. 
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§650.25    Monitoring  requirements. 

(a)  Full-time  and  Part-time  limited 
access  vessels.  To  be  issued  a  Full-time 
or  Part-time  limited  access  scallop 
permit  as  specified  in  §  650.4(a),  all 
vessels  must  provide  documentation  to 
the  Regional  Director  that  the  vessel  has 
an  operational  \TS  unit  on  board  that 
is  part  of  an  approved  VTS  as  specified 
in  paragraph  (aKD  uf  this  section  and 
meets  the  minimLini  performance 
criteria  specified  in  paragraph  (a)(2)  of 
this  section,  or  as  n.odified  annually  as 
specified  in  paragraph  (a)(1)  of  this 
section. 

(1)  Approval.  The  Regional  Director 
will  annually  approve  VTSs  that  meet 
minimum  performance  criteria  specified 
in  paragraph  (a)(2!  of  this  section.  Any 
changes  to  the  perfonnance  criteria  will 
be  published  annually  in  the  Federal 
Register  and  a  list  of  approved  VTSs 
will  be  published  in  the  Federal 
Register  upon  addition  or  deletion  of  a 
VTS  from  the  list.  In  the  event  that  a 
VTS  is  deleted  from  the  list,  vessel 
owners  that  purchased  a  VTS  unit  that 
is  part  of  that  VTS  prior  to  publication 
of  the  revised  list  will  be  considered  to 
be  in  compliance  with  the  requirement 
to  have  an  approved  unit  unless 
otherwise  notified  by  the  Regional 
Director. 

(2)  Minimum  VTS  performance 
criteria.  The  basic  required  features  of 
the  VTS  are  as  follows: 

(i)  The  VTS  shall  be  tamper  proof,  i.e.. 
shall  not  permit  the  input  of  false 
positions;  furthermore,  if  a  system  uses 
satellites  to  determine  position,  satellite 
selection  should  be  automatic  to 
provide  an  optimal  fix  and  should  not 
be  capable  of  being  manually 
overridden  by  any. person  on  board  a 
fishing  vessel  or  by  the  vessel  owner; 

(ii)  The  VTS  shall  be  fully  automatic 
and  operational  at  all  times  regardless  of 
weather  and  environmental  conditions; 

(iii)  The  VTS  shall  be  capable  of 
tracking  vessels  in  all  U.S.  waters  in  the 
Atlantic  Ocean  from  the  shoreline  of 
each  coastal  state  to  a  line  215  nautical 
miles  offshore  and  shall  provide 
position  accuracy  to  within  400  meters 
(1.300  feet); 

(iv)  The  VTS  shall  be  capable  of 
transmitting  and  storing  information 
including  vessel  identification,  date, 
time,  and  latitude/longitude; 

(v)  The  VTS  shall  provide  accurate 
hourly  position  transmissions  every  day 
of  the  year.  In  addition,  the  VTS  shall 
allow  polling  of  individual  vessels  or 
any  set  of  vessels  at  any  time  and 
receive  position  reports  in  real  time.  For 
the  purposes  of  this  specification,  "real 
time"  shall  constitute  data  that  reflect  a 
delay  of  15  minutes  or  less  between  the 


displayed  information  and  the  vessel's 
actual  position; 

(vi)  The  VTS  shall  be  capable  of 
providing  network  message 
communications  between  the  vessel  and 
shore.  The  VTS  shall  allow  NMFS  to 
initiate  communications  or  data  transfer 
at  any  time; 

(vii)  The  VTS  vendor  shall  be  capable 
of  transmitting  position  data  to  a  NMFS- 
designated  computer  system  via  a 
modem  at  a  minimum  speed  of  9600 
baud.  Transmission  shall  be  in  ASCII 
text  in  a  file  format  acceptable  to  NMFS; 

(viii)  The  VTS  shall  be  capable  of 
providing  vessel  locations  relative  to 
international  boundaries  and  fishery 
management  areas; 

(ix)  The  VTS  vendor  shall  be  capable 
of  archiving  vessel  position  histories  for 
a  minimum  of  one  year  and  providing 
transmission  to  NMFS  of  specified 
portions  of  archived  data  in  response  to 
NMFS  requests  and  in  a  variety  of 
media  (tape,  floppy,  etc.). 

(3)  Operating  requirements.  All 
required  VTS  units  mi;st  transmit  a 
signal  indicating  the  vessel's  accurate 
position  at  least  every  hour,  24  hours  a 
day.  throughout  the  year. 

(4)  Presumption.  Failure  of  a  VTS  unit 
to  transmit  an  hourly  signal  of  a  vessel's 
position  shallbe  presumed  to  be  a  DAS. 
or  fraction  thereof  for  as  long  as  the 
unit  fails  to  transmit  a  signal.  A 
preponderance  of  evidence  that  the 
failure  to  transmit  was  due  to  an 
unavoidable  malfunction  or  disruption 
of  the  transmission  that  occurred  while 
the  vessel  was  declared  out  of  the 
scallop  fishery-  or  was  not  at  sea  will  be 
sufficient  to  rebut  the  presumption. 

(5)  Bephcement.  Should  a  VTS  unit 
require  replacement,  a  vessel  owner 
must  submit  documentation  to  the 
Regional  Director,  within  3  days  of 
installation  and  prior  to  the  vessel's 
next  trip,  verifying  that  the  new  VTS 
unit  is  an  operational  approved  system 
as  described  under  paragraph  (a)(1)  of 
this  section. 

(6)  Access.  As  a  condition  to  obtaining 
a  limited  access  scallop  permit,  all 
vessel  owners  must  allow  the  NOAA/ 
NMFS,  the  U.S.  Coast  Guard,  and  their 
authorized  officers  or  designees  access 
to  the  vessels'  DAS  and  location  data 
obtained  from  its  VTS  at  the  time  of  or 
after  its  transmission  to  the  vendor  or 
receiver,  as  the  case  may  be. 

(7)  Tampering.  Tampering  with  a 
VTS,  a  VTS  unit,  or  a  VTS  signal,  is 
prohibited.  Tampering  includes  any 
activity  that  is  likely  to  affect  the  unit's: 

(i)  Ability  to  operate  properly; 
(ii)  Signal;  or 

(iii)  Accuracy  of  computing  the 
vessel's  position  fix. 


(b)  Occasional  limited  access  vessels. 
Vessels  qualifying  for  a  DAS  allocation 
under  the  Occasional  category  as 
described  under  §  650.24(a)(3),  may 
participate  in  either  the  DAS 
notification  program  using  the  VTS 
procedures  described  in  §  650.26(a)  or 
the  call-in  procedures  described  in 
§  650.26(b). 

§  650.26    DAS  notification  program. 

(a)  VTS  notification.  Owners  of 
scallop  vessels  with  Full-time  or  Part- 
time  limited  access  scallop  permits, 
owTiers  of  vessels  with  Occasional 
limited  access  scallop  permits  that  have 
elected  to  fish  under  the  VTS 
monitoring  system  specified  in 
§  650.25(a).  and  owners  of  vessels 
fishing  under  the  small  dredge  program 
specified  in  §  650.21(e).  shall  be  subject 
to  the  following  presumption  and 
requirements: 

(1)  Full-time  scallop  vessf-l.s  .nt  sea  are 
presumed  to  be  fishing  under  the  DAS 
allocation  program  unless  they  decLire 
out  of  the  sea  scallop  fishery  for  a 
specific  time  period  by  notifying  the 
Regional  Director  through  the  VTS. 

(2)  Owners  of  Part-time  scallop 
vessels  may  not  fish  in  the  DAS 
allocation  program  unless  they  declare 
into  the  scallop  fishery  for  a  specific 
time  period  by  notifying  the  Regional 
Director  through  the  VTS. 

(3)  If  the  VTS  is  not  available  or  not 
functional,  and  if  authorized  by  the 
Regional  Director,  a  vessel  owner  must 
notify  as  required  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  and  report 
using  the  call-in  notification  system 
described  under  paragraph  (b)  of  this 
section. 

(b)  Call-in  notification.  OvNTiers  of 
vessels  qualifying  for  a  DAS  allocation 
under  the  Occasional  category  as 
described  under  §  650.24(a)(3)  or  fishing 
in  the  Part-time  category  under  the 
Appeal  Program  described  in 
§  650.24(0.  who  have  not  elected  to  fish 
under  the  VTS  monitoring  system 
described  in  §650.25,  and  vessels 
fishing  pending  an  appeal  as  sf)ecified 
in  §650.4(a)(9)(vi)(D).  shall  be  subject  to 
the  following  requirements: 

(1)  The  vessel  owner  or  authorized 
representative  shall  notify  the  Regional 
Director  prior  to  leaving  port  that  the 
vessel  will  be  participating  in  the  DAS 
program  by  calling  (508-281-9335)  and 
providing  the  following  information: 
Owner  and  caller  name  and  phone 
number;  the  vessel's  name  and  permit 
number;  the  type  of  trip  to  be  taken,  and 
that  the  vessel  is  beginning  a  trip. 

(2)  A  scallop  DAS  begins  once  the  call 
has  been  received  and  confirmation 
given  by  the  Regional  Director. 
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(3)  Upon  returning  to  port,  the  vessel 
owner  or  owner's  representative  shall 
notify  the  Regional  Director  that  the  trip 
has  ended  by  calling  508-281-9335  and 
providing  the  following  information: 
owner  and  caller  name  and  phone 
number;  the  vessel's  name  and  permit 
number;  and  that  the  trip  has  ended. 

(4)  A  DAS  ends  when  the  call  has 
been  received  and  confirmation  given 
by  the  Regional  Director. 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  more  than  400  pounds  of 
scallops  shall  be  deemed  in  the  DAS 
program  for  purposes  of  counting  DAS 
whether  or  not  the  vessel's  owner  or 
authorized  representative  provided 
adequate  notification  as  required  by  this 

<J     part. 

.  $650.27    DAS  exemption  program. 

Any  vessel  holding  a  limited  access 
scallop  permit  under  §  650.4(a)  may 
request  an  exemption  from  the  DAS 
Program,  as  follows,  while  scallop 
fishing  exclusively  landward  of  the 
outer  boundary  of  a  state's  waters.  Any 
such  exemption  granted  will  exempt  the 
vessel  from  the  DAS  requirements 
specified  under  §650. 24(c). 

(a)  VTS  notification.  Vessel  owners 
requesting  a  DAS  exemption  via  a  VTS 
shall: 

(1)  Notify  NMFS.  via  their  VTS.  prior 
to  the  vessel's  first  trip  under  the  DAS 
exemption  program,  that  the  vessel  will 
be  fishing  exclusively  in  state  waters  for 
scallops;  and, 

(2)  Notify  NMFS.  via  their  VTS,  prior 
to  the  vessel's  first  planned  trip  in  the 
EEZ,  that  the  vessel  is  to  resume  fishing 
under  the  vessel's  DAS  allocation. 

(b)  Other  methods  of  notification. 
Ves.sel  owners  opting  to  request  entry 
into  the  DAS  exemption  program  via  fax 
or  phone  shall: 

(1)  Notify  NMFS  by  calling  508-281- 
9335  or  faxing  508-281-9135  the 
following  information  at  least  7  days 
prior  to  the  date  on  which  the 
exemption  is  requested:  owner  and 
caller  name  and  address;  vessel  name 
and  permit  number;  and  beginning  and 
ending  dates  of  the  exemption  period; 

(2)  Remain  in  the  exemption  program 
a  minimum  of  7  days;  and, 

(3)  If  an  exemption  holder  has  been  in 
the  program  a  minimum  of  7  days  and 
wishes  to  withdraw  earlier  than  the 
designated  end  of  the  exemption  period, 
the  exemption  holder  must  notify  the 
Regional  Director  of  early  withdrawal 
from  the  program.  Notification  of 
withdrawn!  is  made  by  calling  508-281- 
9335  or  by  faxing  508-281-9135.  When 
providing  notice,  the  exemption  holder 
will  specify  that  the  request  is  for 
withdrawal  from  the  program  and 
provide  the  vessel  name  and  permit 


nu.mber,  and  the  name  and  phone 
number  of  the  caller.  The  exemption 
holder  may  not  leave  port  to  fish  for 
scallops  in  the  EEZ  until  48  hours  af^er 
notification  of  early  withdrawal  is 
received  by  the  Regional  Director. 

(c)  A  vessel  participating  in  the  DAS 
exemption  program  may  not  fish  in  the 
EEZ  during  the  participation  period. 

(d)  Participation  in  tne  DAS 
exemption  program  expires  when  the 
owner's  or  vessel's  name  changes. 

(e)  Vessels  participating  in  the  DAS 
exemption  program  continue  to  be 
subject  to  all  the  other  requirements  of 
this  part. 

S  650.28    At-sea  ot>servef  coverage. 

(a)  The  Regional  Director  may  require 
obser\-ers  for  any  vessel  holding  a 
Federal  sea  scallop  permit. 

(b)  Owners  of  vessels  selected  for 
observer  coverage  must  notify  the 
appropriate  Regional  or  Center  Director, 
as  specified  by  the  Regional  Director, 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  any  Atlantic 
sea  scallops.  Notification  procedures 
will  be  sp)ecified  in  selection  letters  to 
vessel  owners. 

(c)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  observer  is 
embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
u.se  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish;  and 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log.  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

§  650.29    Experimental  fishing  exemptton. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  sea  scallop  resource 
or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 


consistent  with  the  objectives  of  the 
FMP.  the  provisions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
sea  scallop  resource  and  fishery;  or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
.exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  part 
except  those  necessarily  relating  to  the 
purpose  and  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

Subpart  C — Fran>eworfc  Adjustments  to 
Management  Measures 

§  650.40    Framework  specifications. 

(a)  Annually,  upon  request  from  the 
Council,  but  at  a  minimum  in  ihe  years 
1996  and  1999.  the  Regional  Director 
will  provide  the  Council  with 
information  on  the  status  of  the  sea 
scallop  resource. 

(b)  Within  60  days  of  receipt  of  that 
information,  the  Council's  Plan 
Development  Team  (PDT)  shall  as.sess 
the  condition  of  the  Atlantic  sea  scallop 
resource  to  determine  the  ade-quacy  of 
the  total  allowable  DAS  reduction 
schedule,  described  in  §  650.24(c),  to 
achieve  the  target  fishing  mortality  rate. 
In  addition,  the  PDT  shall  make  a 
determination  whether  other  resource 
conservation  issues  exist  that  require  a 
management  response  in  order  to  meet 
the  goals  and  objectives  outlined  in  the 
FMP.  The  PDT  shall  report  its  findings 
and  recommendations  to  the  Council.  In 
its  report  to  the  Council,  the  PDT  shall 
provide  the  appropriate  ratioptile  and 
economic  and  biological  analysis  for  its 
recommendation  utilizing  the  most 
current  catch,  effort,  and  ether  relevant 
data  from  the  fishery. 

(c)  After  receiving  the  PDT  findings 
and  recommendations,  the  Council  shall 
determine  whether  adjustments  to,  or 
additional,  management  measures  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  After  considering 
the  PDT's  findings  and 
recommendations,  or  at  any  other  time, 
if  the  Council  determines  that 
adjustments  to.  or  additional, 
management  measures  are  necessary,  it 
shall  develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
shall  provide  the  public  with  advance 
notice  of  the  availability  of  both  the 
proposals  and  the  analyses,  and 
opportunity  to  comment  on  them  prior 
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to  and  at  the  second  Council  meeting. 
The  Council's  recommendation  on 
adjustments  or  additions  to  management 
measures  must  come  from  one  or  more 
of  the  following  categories: 

(1)  DAS  chances; 

(2)  Shell  height: 

(3)  Offloading  window  re-instatement; 

(4)  Effort  monitoring: 

(5)  Data  reporting; 

(6)  Trip  limits: 

(7)  Gear  restrictions: 

(8)  Permitting  restrictions; 

(9)  Crew  limits; 

(10)  Small  mesh  line; 

(1 1)  ^n  board  observers; 

(12)  Any  other  management  measures 
currently  included  in  the  FMP. 

(d)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  make  a 
recommendation  to  the  Regional 
Director.  The  Council's 
recommendation  must  include 
supporting  rationale  and,  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Director  on  whether  to 
publish  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource;  and, 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(e)  If  the  Council's  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if  after 
reviewing  the  Council's 
recommendation  and  supporting 
information: 

(1)  The  Regional  Director  concurs 
with  the  Council's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (d)  of  this  section,  the  action 
will  be  published  in  the  Federal 
Register  as  a  final  rule;  or, 

(2)  The  Regional  Director  concurs 
with  the  Council's  recommendation  and 


determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  the 
Regional  Director  concurs  with  the 
Council  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register  or 

(3)  The  Regional  Director  does  not 
concur,  the  Council  will  be  notified,  in 
vsTiting,  of  the  reasons  for  the  non- 
concurrence. 

(f)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  to  take  emergency  action 
under  section  305(e)  of  the  Magnuson 
Act. 

IFR  Doc.  94-1188  Filed  1-18-94;  8:45  am) 
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50  CFR  Part  650 
p.D.  010394A] 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  adjustment  of  the 

meat  count/shell  height  standards. 

summary:  NMFS  issues  this  notice  to 
implement  a  temporary  adjustment  of 
the  meat  count  and  shell  height 
standards  for  the  Atlantic  sea  scallop 
fishery.  Its  purpose  is  to  take  into 
account  the  fact  that  at  the  end  of  the 
spawning  season,  the  scallop  resource  is 
dominated  by  small  scallops.  This 
action  increases  the  average  meat  count 
standard  to  33  meats  per  pound  (MPP) 
(33  meats  per  0.45  kg)  and  the  shell 
height  standard  to  3"A«  inches  (94 
mm). 

EFFECTIVE  DATES:  February  1,  1994. 
through  February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Jones,  Resource  Policy  Analyst. 
Fishery  Management  Operations, 
NMFS,  Northeast  Regional  Office,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  part  650 
implementing  the  Fishery  Management 
Plan  for  Atlantic  sea  scallops  (FMP) 
authorize  the  Director,  Northeast 
Region,  NMFS  (Regional  Director),  to 
adjust  temporarily  the  meat  count/shell 
height  standards  (standards)  upon 
finding  that  specific  criteria  are  met. 
These  criteria,  which  appear  at 
§6S0.22(c),  include  the  finding  that:  (1) 
The  objective  of  the  FMP  would  be 
achieved  more  readily,  or  would  be 


better  served  through  an  adjustment  of 
the  standards:  (2)  the  recommended 
alteration  in  the  standards  vould  not 
reduce  expected  catch  over  the 
following  year  by  more  than  5  percent 
from  that  which  would  have  been 
expected  under  the  prevailing  standard: 
(3)  the  recommended  standards  for  meat 
count  and  shell  height  are  consistent 
with  each  other;  and  (4)  50  percent  of 
the  harvestable  biomass  is  at  scallop 
sizes  smaller  than  those  consistent  with 
the  prevailing  standards,  and  a 
temporary  relaxation  of  the  standards 
would  not  jeopardize  future  recruitment 
to  the  fishery.  Adjustments  of  the 
standards  may  remain  in  effect  for  up  to 
twelve  months. 

After  consideration  of  the  criteria,  the 
Regional  Director  made  a  proposal  to 
adjust  the  standards.  In  accordance  with 
the  regulations,  a  public  hearing  was 
held  during  the  December  9.  1993,  New 
England  Fishery  Management  Council 
(Council)  meeting  and  comments  on  this 
recommendation  were  solicited. 
Attendance  at  the  public  hearing  was 
low;  only  one  State  Director  and  one 
member  of  the  industry  commented. 
The  comments  were  in  support  of  the 
recommended  adjustment.  No  written 
comments  were  received  on  the 
recommendation. 

After  consideration  of  the  full  record, 
including:  (1)  Comments  from  the 
public,  (2)  comments  from  the  Council, 
(3)  new  resource  and  assessment 
information,  and  (4)  available 
information  on  the  fishery'  and  the 
industry,  the  Regional  Director  has 
decided  to  adjust  the  standards  to  33 
MPP  (0.45  kg)  with  a  corresponding 
shell  height  standard  of  3"/i«  inches  (94 
mm)  for  the  period  February  1.  1994. 
through  February  28.  1994. 

This  adjustment  to  the  standards 
coincides  with  the  end  of  the  10  percent 
spawning  season  adjustment  approved 
under  Amendment  2  to  the  FMP  (53  FR 
23634).  This  action  was  also  taken  in 
1990. 1991. 1992.  and  1993.  at  the  end 
of  the  spawning  season  adjustment 
period.  Survey  information  shows  that 
abundance  and  recruitment  values  for 
the  sea  scallop  resource  are  down  and 
that  the  resource  is  dominated  by  small 
scallops.  This  makes  attaining  an 
average  MPP  standard  difficult  because 
of  the  scarcity  of  large  scallops  available 
for  mixing.  Vessel  costs  increase 
because  additional  time  and  fuel  must 
be  spent  in  search  of  large  scallops, 
discard  mortality  increases  on  small 
scallops,  and  landings  decrease.  These 
factors  conflict  with  the  objectives  of  the 
FMP  and.  therefore,  criterion  1  outlined 
above. 

This  action  meets  criterion  2  because 
it  is  not  expected  to  reduce  catch  over 
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the  following  year  by  more  than  5 
percent. 

Criterion  3  states  that  the  meat  count 
and  shell  height  standards  will  remain 
consistent  with  each  other.  Based  on 
analysis  of  historical  survey  data,  the  33 
MPP  (0.45  kg)  is  consistent  with  a 
corresponding  shell  height  standard  of 
3"A«  inches  (94  mm),  thereby, 
conforming  with  criterion  3. 

Criterion  4  states  that  50  percent  of 
the  harvestabie  biomass  must  be  at  sizes 
smaller  than  the  prevailing  standard  (30 
MPP).  Recent  survey  results  show  that 
50  percent  of  the  harvestabie  biomass 
consists  of  scallops  smaller  than  30 
MPP.  Thus  this  portion  of  criterion  4  is 
met.  Criterion  4  also  states  that  a 


temporary  relaxation  of  the  standards 
must  not  jeopardize  future  recruitment 
to  the  fishery.  Sea  scallops  have  their 
first  significant  spawning  at  age  four. 
Age  four  sea  scallops  range  from 
approximately  30  count  to  50  count. 
The  Regional  Director  recognizes  that 
caution  must  be  exercised  when 
recommending  a  temporary  adjustment 
to  the  meat  count  standard  within  this 
range.  It  is  unlikely,  however,  that  an 
adjustment  of  this  magnitude,  for  a  one 
month  period,  vvrill  jeopardize  future 
recruitment  to  the  fishery. 

This  temporary  adjustment  will  be 
effective  February  1, 1994,  through 
February  28,  1994.  During  this  period, 
the  meat  count  standard  will  be  33  MPP 


(33  meats  per  0.45  kg)  and  the  shell 
height  standard  3'Vifi  inches  (94  mm). 
After  February  28.  1994,  sea  scallop 
FMP  Amendment  4  will  be  effective, 
and  the  meat  count  will  no  longer  be  in 
use  as  a  management  measure. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13, 1994. 
David  S.  Creslin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-1245  Filed  1-18-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
cor.'.jins  notices  to  tr»e  public  of  the  proposed 
itsuance  of  rules  and  regulations.  The 
purpose  of  thece  notices  is  to  give  interested 
peiions  an  oppc.funity  to  pa'ttcipate  m  the 
rule  making  prior  to  tne  adoption  ot  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutriiion  Service 
7  CFR  Part  273 

[Amendment  No.  351] 

Food  Stamp  Program— Distribution  of 
Employment  and  Training 
Performance-Based  Funds 

AGENCY:  Food  and  Nutrition  Service. 

L'SDA. 

ACTION:  Proposed  rule. 

SUMMARY:  State  agencies  that  are 
responsible  for  administering  the  Food 
Stamp  Program  are  required  to  operate 
the  Food  Stamp  Employment  and 
Training  (E&T)  program.  To  assist  in  the 
operation  of  their  E&T  programs,  the 
State  agencies  receive  a  Federal  E&T 
grant,  a  portion  of  which  is  distributed 
on  the  basis  of  each  State  agency's 
performance  in  .serving  the  target 
population.  This  rule  proposes  to  freeze 
the  performance-based  grants  at  the 
level  the  State  agencies  received  in 
Fiscal  Year  1993,  for  two  years  from 
promulgation  of  this  rule  in  final  form. 
The  Department  is  proposing  this  action 
because  of  statutory  amendments  to  the 
Food  Stamp  Act  of  1977.  as  amended, 
made  by  the  Food,  Agriculture, 
Conservation  and  Trade  Act 
Amendments  of  1991  (December  13, 
1991). 

DATES:  Comments  must  be  received  by 
March  21.  1994  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
addressed  to  Ellen  Henigan.  Supervisor. 
Work  Programs  Section,  Program 
Development  Division,  Food  Stamp 
Program.  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive. 
Alexandria.  VA  22302.  Comments  may 
also  be  sent  via  fax  to  the  attention  of 
Ms.  Henigan  at  (703)  305-2454.  All 
written  comments  will  be  open  for 
public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m.. 
Monday  through  Friday)  at  3101  Park 


Center  Drive.  Alexandria.  VA.  Room 

718. 

FOR  FURTHER  INFORMATION  CONTACT; 

Questions  regarding  this  rulemakirig 

should  be  addressed  to  Ms.  Henijjan  at 

the  above  address  or  by  telephone  at 

(703) 305-2762. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  E.O.  12866. 

Executive  Order  13372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  reasons  set  forth  in  the  final  rule 
related  Notice(s)  of  7  CFR  part  3015. 
subpart  V  (48  FR  29115).  this  Program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
poUcIes  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  fj*n  implementation.  This 
rule  i^'morlntended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  thu  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  ad.Tiinistrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  rules  related 
to  QC  liabilities);  (3)  for  program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  Christopher  j.  Martin. 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS),  has  certified 
that  this  action  does  not  have  a 
significant  economic  impac:t  on  a 
substantial  number  of  small  enlitios. 
State  and  local  welfare  agencies  will  be 
the  most  affected  because  they 
administer  the  Program  and  the  rule 
will  affei:t  the  performance-based 
funding  levels  for  each  State  a-jency. 

Paperwork  Reduction  Act 

This  proposed  nile  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Background 

Under  section  6(d)(4)  of  the  Food 
Stamp  Act  of  1977.  as  amended  (7 
U.S.C.  2015(d)(4)J,  State  agencies  are 
required  to  operate  the  Food  Stamp 
Employment  and  Training  (E&T) 
program.  The  purpose  of  the  E&T 
program  is  to  place  able-bodied  food 
stamp  recipients  in  educational  or  work- 
related  activities  that  will  increase  their 
chances  of  obtaining  regular 
employment,  and  thus,  reduce  their 
need  for  public  assistance. 

Food  stamp  recipients  who  are 
required  to  register  for  work  as  specified 
under  section  6(d)(4)  of  the  Food  Stamp 
Act  are  expected,  if  assigned,  to 
participate  in  an  E&T  component  as  a 
condition  of  eligibility  for  receiving 
food  stamps.  Work  registrants  who 
refuse  or  fail  to  comply  with  an  assigned 
E&T  activity  or  component  are  ineligible 
t»-receive  benefits  for  two  months  or 
Cntil  they  comply  with  the  assigned 
activity,  whichever  comes  first. 

The'Food  Stamp  Act  provides  State 
agencies  flexibility  in  operating  their 
E&T  program.s.  To  meet  the  needs  of 
their  work  registrant  populations,  the 
State  agencies  have  discretion  in 
determining  which  components  will  be 
offered  to  E&T  participants  and  in 
targeting  services  toward  certain  work 
registrants.  However,  to  avoid  fiscal 
sanction.  State  agencies  must  meet 
performance  standards  specified  under 
7  CFR  273. 7(o).  In  Fiscal  Years  (FYs) 
1990  and  1991.  the  State  agencies  were 
required  to  place  at  least  50  percent  of 
their  mandatory-  E&T  participants  into 
E&T  components.  In  FY  1992 
performance  standards  were  lowered  to 
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10  percent  in  response  to  section  907(b) 
of  Public  Law  102-237.  For  the  purpose 
of  determining  each  State  agency's 
performance  level,  a  person  is 
considered  "placed"  in  a  component 
each  time  they  begin  a  component  or 
fail  to  comply  with  an  assigned  activity 
and  are  sent  a  Notice  of  Adverse  Action 
(NOAA).  The  performance  formula  .ilso 
inrliides  participants  who  are  exempt 
from  work,  registration  but  elect  to 
participate  in  the  E&T  program  (i.e.. 
volunteers).  State  agencies  may.  but  are 
not  required  to,  serve  volunteers. 

Federal  Funding  for  E&T  Programs 

Section  16(h),  7  U.S.C.  2025(h)  of  the 
Food  S'airp  Act  authorizes  the 
Secretary  to  distribute  $75  million  each 
year  in  uri.matched  Federal  funds  to 
State  agencies  to  operate  their  E&T 
programs.  The  State  agencies  may  also 
receive  Fedenl  matching  funds  for 
administrative  costs  above  the  initial 
Federal  E&T  grant.  The  Federal  and 
State  governments  equally  share  the 
costs  for  transportation  or  dependent 
care  reimburse.-nents  that  are  provided 
to  F^T  participants.  Currently, 
participants  must  receive  monthly 
reimbursements  of  up  to  $25  for 
transportation  and  other  expenses 
related  E&T  to  EAT  participation.  Public 
Law  103-66  removes  the^monthly  cap 
on  dependent  care  expens^veflective 
September  1.  1994.  Participants  may  be 
reimbursed  for  actual  expenses 
incurred,  not  to  exceed  the  applicable 
local  market  rate  for  the  services. 

As  specified  under  section  16(h)(1)(C) 
of  the  Food  Stamp  Act.  S60  mil.'ion  of 
the  Federal  E&T  grant— the 
nonperformance  based  portion — is 
dist.-ibutcd  on  the  basis  of  each  State 
agency's  work  registrant  population  as  a 
percent  of  tl-;e  total  work  registrant 
popjlatJon  nationwide.  Pursuant  lo 
Section  lf>(h.i(lHB),  the  remaining  S15 
rriilSion  of  the  Federal  E&T  grant  must 
be  distribu'ed  on  the  basis  of  Stale 
agency  performance.  The  Food  Stamp 
Act  does  not  address  the  methotJology 
for  distributing  p^rformance-ba^ed 
funds. 

The  Departmftnt  published  final  rules 
on  June  9. 1989  (:,4  FR  24664)  that 
specify  how  those  hinds  a.-e  distributed. 
Under  7  CFR  27.1  7{d,'(l)(i)(B). 
perfom.aKce-b^sed  E&T  fnnds  a;« 
distribiited  on  the  basis  of  the  nu.T.ber 
of  people  pL-ced  into  E&T  components. 
A  person  is  considered  placed  for  the 
purpose  of  distributing  performance- 
based  funds  if  the  person  is  required  to 
work  regi.sfer  and  (1)  begins  an  E&T 
component;  or  (2)  fails  to  comply  with 
the  E&T  requirement  and  is  sent  a 
Notice  of  Adverse  Action  (NOAA)  by 
the  Slate  agency.  Volunteers  are  not 


included  in  the  calculations  for 
distributing  performance-based  funds. 
To  be  eligible  to  receive  performance- 
ba.scd  funds,  the  State  agency  must  meet 
the  performance  standard  as  set  forth 
under7CFR273.7(o). 

The  current  method  for  distributing 
the  $15  million  performance-based 
funds  encourages  State  agencies  to  serve 
large  numbers  of  work  registra.nts  (i.e., 
broad-based)  with  low  cost  components 
such  as  job  search  and  job  search 
L-aining.  When  implementing  the  E&T 
program  in  FY  1987,  the  Dep.'.rtmnnt 
encouraged  broad-based  programs 
because  existing  research  indicated  that 
they  had  a  positive  impad  on  a 
participant's  future  chances  of  obtaining 
employment  or  ending  his  or  her 
dependence  on  public  assistance.  Given 
these  results,  the  Department  believed 
the  possible  benefits  participants  should 
be  shared  by  as  many  participants  as 
possible. 

Since  implementation  of  the  E&T 
program  in  1987,  several  things  have 
shifted  the  focus  of  the  program  away 
from  the  broad-based  perspective.  One 
was  the  implementation  of  the  Job 
Opportunities  and  Basic  SkiUs  Training 
(JOBS)  program  fornon-exempt 
recipients  of  Aid  to  Families  with 
Dependent  Children  (AFDC).  With  a 
combination  of  matching  Federal  funds 
of  up  to  $1  billion  annually.  State 
agencies  must  offer  a  number  of 
mandatory  and  voluntary  components 
that  are  generally  more  intensive  than 
those  offered  by  the  Food  Stamp  EAT 
program.  By  October  1992  JOBS  had  to 
be  implemented  statewide  throughout 
the  country.  Several  State  agencies  have 
sought  to  make  the  two  programs  more 
similar.  A  number  have  started  directing 
their  E&T  funds  toward  a  mere  targeted 
population. 

Results  of  studies  as!5essi.ng  the 
effectiveness  of  broad-based  work 
progra-ms  have  been  published  in  recent 
years,  including  «he  Department's 
evaluation  of  the  EAT  pr*->gr3m  (See 
"Evaluation  of  the  Food  Stamp 
Employment  and  Training  Program, 
Final  Report."  Abt  Asscxjates,  June 
1990).  This  study  concluded  that  the 
broad-based  EAT  program  in  ojjeration 
in  FY  1988  did  not  have  a  significant 
effect  on  a  particif>ent's  abihty  to  find 
work  or  increase  work  hours  or 
earnings.  Without  a  positive  effect  on 
emploj'ment  and  earnings,  the  study 
further  concluded  that  participation  in 
the  E&T  program  did  net  significantly 
reduce  a  person's  need  for  food  stamp 
benefits. 

In  light  of  these  circumstances. 
Congress  made  certain  amendments  to 
the  E&T  provisions  of  the  Food  Stamp 
Act  that  allow,  or  even  encourage,  the 


State  agencies  to  provide  more  intensive 
services  towards  a  targeted  population. 

One  amendment  in  the  Hunger 
Prevention  Ati  of  1988,  (Pub.  L.  100- 
435,  102  Stat.  1645.  September  19. 
1988).  mandated  that  the  Department 
implement  outcome-based  standards  in 
place  of  the  current  process-based  (i.e., 
placements)  system.  As  specified  under 
Public  Law  100-435,  outcome-based 
standards  would  measure  job  placement 
rates,  wage  rates,  job  retention  rates, 
households  ceasi.-ig  to  need  food  stamp 
benefits,  improved  education  levels  and 
the  extent  to  which  persons  volunteer 
for  E&T  services.  J\ibiic  Law  100-435 
also  required  that  the  outcome-based 
standards  encourage  State  agencies  to 
serve  participants  with  barriers  to 
employment  (e.g..  illiteracy  or  long-term 
food  stamp  dependency),  therefore,  the 
E&T  provisions  under  Public  Law  100- 
435  ref!e<:t  Congress'  concern  that,  to  be 
successful.  Federal  work  programs  must 
apply  resources  towards  disadvantaged 
populations  with  barriers  to 
employment  and  that  f)erformanc8  must 
be  measured  in  terms  of  successful 
outcomes  rather  than  placements. 

The  Department  was  required  under 
Public  Law  100-135  to  implement 
outcome-based  performance  standards 
by  April  1.  1991.  The  impiementation 
data  was  later  amended  to  October  1. 
1991  through  the  Mickey  Leland 
Memorial  Domestic  Hu.ager  Relief  Act 
(Pub.  L.  101-624.  104  Stat.  3359. 
November  28,  1990).  Tliis  date  was 
changed  .igain  by  the  Food,  Agricuhure. 
Conservation  and  Trade  Act 
Amendnoentsof  1991  (Pub.  L.  102-237, 
105  Stat.  1818.  December  13, 1991). 
Under  section  907(a)  of  Public  Law  102- 
237,  outcome- bnst*d  performance 
standards  must  be  implemented  no  later 
than  one  year  after  the  DHHS  publishes 
final  outcorae-beseii  performance 
standards  for  its  JOBS  prograin.  This 
delay  wiil  allow  tn«  Department  of 
Agriculture  and  the  DHHS  to  coordinate 
outcome-based  performance  standards 
for  the  two  programs. 

In  the  interim  period  before  outcome- 
based  performance  standards  are 
implemented.  sef:tion  907(1)  of  Public 
Law  102-237  ret!ucF.d  the  annual 
performance  standard  for  States  from  50 
percent  to  no  more  than  10  percent  in 
FYs  1932  and  1993.  The  provisions 
show  clear  Congressional  intent  that  the 
State  agencies  no  longer  be  held  to  a 
standard  requiring  service  to  a  large 
number  of  participants.  Rather,  under 
Public  Law  102-237,  the  State  agencies 
must  be  provided  the  flexibility  to  target 
a  smaller  population  with  more 
intensive  components.  State  agencies 
are  not  required  to  implement  a  more 
intensive  E&T  program  and  may 
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continue  to  operate  broad-based 
programs. 

Section  907(b)  of  Public  Law  102-237 
was  effective  on  September  30, 1991.  On 
February  12.  1992,  the  Department 
notified  State  agencies  in  writing  of  the 
reduction  in  performance  standards  for 
FY  1992.  The  Department  will  publish 
a  rule  implementing  the  revised 
performance  standards  in  the  near 
future. 

The  amendments  made  under  Public 
Law  102-237  support  efforts  to  target 
the  E&T  program  towards  fewer,  harder 
to  employ  participants  or  to  offer  more 
intensive  components  to  a  smaller 
segment  of  the  food  stamp  population. 
Given  these  amendments,  the 
Department  believes  it  must  suspend 
the  current  method  for  distributing  the 
$15  million  performance-based  funds 
and,  in  its  place,  implement  a  method 
which  will  not  penalize  State  agencies 
that  place  fewer  participants  and/or 
operate  more  intensive  components.  If 
the  curren|  method  for  distributing 
performance  funds  is  left  unchanged. 
State  agencies  that  elect  to  target  fewer 
participants  will  lose  performance- 
based  funding.  Thus,  the  current 
method  for  distributing  funds  is  a 
barrier  to  the  State  agencies' 
implementation  of  amendments  made 
by  Public  Law  102-237. 

The  Department  considered  numerous 
options  for  revising  the  methodology  for 
distributing  performance-based  funds. 
All  options  were  viewed  with  two 
purposes  in  mind — to  remove  barriers 
for  those  State  agencies  that  wish  to 
target  their  E&T  programs  and  to  reward 
State  agencies  equitably  for  their 
performance.  After  careful  consideration 
of  these  options,  the  Department  is 
proposing  in  this  rule  to  freeze 
performance-based  funds  at  the  levels 
the  State  agencies  received  in  FY  1993. 
This  rule  proposes  that  the  freeze  of 
performance-based  funding  remain  in 
effect  for  two  years  from  the  date  of 
promulgation  of  this  rule  in  final  form. 

On  February  12. 1992.  the  Department 
notified  State  agencies  in  writing  of  the 
freeze  of  performance-based  funding  to 
the  FY  1993  level.  FY  1994 
performance-based  funds  were 
distributed  based  on  this  methodology. 

The  Department  believes  there  are 
several  advantages  for  freezing 
performance-based  funds.  First,  the 
proposed  freeze  does  not  prohibit  State 
agencies  from  either  modifying  their 
E&T  program  to  target  smaller 
populations  or  retaining  the  current 
broad-based  program.  Therefore,  this 
proposal  would  provide  the  State 
agencies  with  the  flexibility  to  move 
their  E&T  programs  in  the  direction  they 
believe  is  most  appropriate  for  their 


work  registrant  population.  However,  no 
State  agency  would  be  penalized  for 
meeting  the  lower  standard.  Second,  the 
State  agencies  would  know  the  amount 
of  their  performance-based  funding 
levels  for  the  foreseeable  future. 

In  reaching  its  decision  to  propose  a 
freeze  on  performance-based  funds,  the 
Department  considered  numerous  other 
options.  These  included:  (1)  Distributing 
the  funds  on  the  basis  that  is  currently 
used  for  distributing  the  $60  million 
nonperformance-bnsed  funds  (i.e.,  work 
registrant  population):  {'J)  rewarding 
performance  on  the  basis  of  how  many 
participants  complete  a  component  or 
leave  a  component  to  take  a  job;  (3) 
modifying  the  current  definition  of  a 
"placement"  (e.g.,  include  volunteers 
and/or  exclude  NOAA's);  and  (4) 
providing  extra  credit  to  State  agencies 
that  target  hard-to-cmploy  populations 
(e.g.,  allow  credit  only  for  service  to 
certain  hard-to-employ  groups  such  as 
long-term  recipients  of  food  stamp 
benefits  or  individuals  who  have  no! 
completed  hi"h  school). 

Even  though  each  of  these  options  has 
merit,  the  Department  rejected  the 
options  in  favor  of  a  freeze.  The  option 
for  distributing  the  $75  million  Federal 
E&T  grant  on  the  basis  of  each  State 
agency's  work  registrant  population  was 
rejected  because  it  would  not  distribute 
the  $15  million  E&T  funds  on  the  basis 
of  performance,  as  reqiiired  by  law. 

The  second  option,  rewarding 
performance  for  completed  E&T 
components  or  job  entries  was  rejected 
because  it  would  base  performance  on 
outcomes.  Because  section  907(a)  of 
Public  Law  102-237  specifically  delays 
outcome-based  performance  standards 
until  coordination  with  the  JOBS 
program  can  be  achieved,  the 
Department  believes  the  option  would 
not  be  consistent  with  the  law.  The 
Department  is  also  reluctant  to 
implement  changes  to  program  areas 
which  will,  in  all  likelihood,  be  changed 
again  when  the  outcome-based 
performance  standards  are 
implemented. 

Under  the  third  option,  the 
Department  would  have  redefined 
"placements"  in  calculating  the  success 
of  a  State  agency's  performance.  None  of 
the  possible  redefinitions  examined, 
however,  would  have  resulted  in 
moving  away  from  rewarding  States 
with  high  numbers  of  placements  over 
those  with  low  numbers.  Thus,  all  of  the 
possible  changes  wduld  have  penalized 
States  that  reduce  tfi'e  number  of  people 
served— contrary  to  the  Congressional 
intent  underlying  the  amendment. 

The  last  option,  providing  extra  credit 
to  State  agencies  targeting  populations 
with  the  greatest  barriers  to 


emplo>Tneat,  was  rejected  because  of  its 
administrative  burdens.  The  option 
would  have  resulted  in  better  targeting 
of  hard-to-employ  populations,  and 
thus,  taken  State  agencies  in  the 
direction  the  program  is  heading. 
However,  the  Department  is  reluctant  to 
implement  a  major  increase  in  reporting 
requirements  for  a  relatively  short 
period  of  time  before  outcome-based 
performance  standards  are 
implemented.  The  Department  further 
believes  that  the  definition  of  hard-to- 
cmploy  populations  should  be 
coordinated  with  the  JOBS  program 
during  development  of  outcome-based 
performance  standards. 

Accordingly,  the  Department  is 
proposing  to  amend  §  273.7(d)(l)(i)(B) 
in  this  rulemaking  to  specify  that  the 
$15  million  E&T  funds  will  be  frozen  at 
the  levels  the  State  agencies  received  in 
FY  1993.  In  accordance  with  current 
rules,  performance-based  funds  will  be 
allocated  by  the  ratio  of  the  number  of 
E&T  mandatories  placed  in  an  E&T 
program  in  an  eligible  State  to  the 
number  of  E&T  mandatories  placed  in 
all  eligible  States  in  Calendar  Year  1991. 

The  rule  proposes  that  the  FY  1993 
levels  be  used  for  the  two  Fiscal  Years 
following  the  year  in  which  this  rule  is 
published  in  final  form.  The  Department 
is  anxious  to  receive  suggestions  for 
ways  the  performance-based  funds 
could  be  distributed  beyond  that,  until 
outcome-based  performance  standards 
are  implemented. 

The  State  agencies  must  continue  to 
meet  established  performance  standards 
(i.e.,  10  percent  in  FY  1994)  to  be 
eligible  for  their  share  of  these  funds  as 
is  required  under  7  CFR 
273.7(d)(l)(i)(B).  Should  a  State  agency 
fail  to  meet  the  10  percent  performance 
standard  in  a  given  fiscal  year,  it  would 
be  ineligible  to  receive  its  share  of 
performance-based  funding  in  the 
second  following  fiscal  year.  For 
instance,  if  a  State  agency  fails  to  meet 
the  10  jjercent  performance  standard  in 
FY  1992,  it  would  be  ineligible  to 
receive  performance-based  funding  in 
FY  1994.  Should  this  occur,  the  ■ 
Department  is  proposing  in  this  rule  to 
recalculate  the  performance-based  funds 
to  the  State  agencies  on  the  basis  of 
Calendar  Year  1991  data,  but  excluding 
the  States  which  did  not  place  at  least 
10  percent  of  their  eligible  population. 

As  required  under  current  rules.  State 
agencies  may  not  submit  corrected  FNS 
583  reports  any  later  than  March  1  if 
they  are  to  be  used  in  determining 
whether  a  State  agency  is  eligible  for 
performance-based  funding. 
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Implementation 

The  proposed  provisions  in  this  rule 
are  effective  retroactively  to  October  1, 
1993.  The  State  agencies  are  not 
required  to  take  any  action  to 
implement  these  provisions. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  part  273  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §273.7.  paragraph  {d)(l)(i)(B)  is 
revised  to  read  as  follows: 

§  273.7    Work  requirements. 


(d)  Federal  financial  participation. 
(1)  Employment  and  training  grants. 

ur  *  • 

(B)  In  Fiscal  Year  1993.  the  Secretary 
shall  allocate  $15  million  of  the  Federal 
funds  available  for  unmatched 
emplojTnent  and  training  grants  based 
on  the  ratio  of  the  number  of  E&T 
mandatory-  participants  placed  (as 
defined  under  paragraph  (o)  in  this 
section)  in  a  food  stamp  E&T  program  in 
an  eligible  State  to  the  number  of  E&T 
mandatory  participants  placed  in  all 
eligible  States  in  Calendar  Year  1991. 
Beginning  in  Fiscal  Year  1994,  and  each 
subsequent  fiscal  year  until  two  years 
after  the  promulgation  of  this  rule  in 
final,  the  Secretary  shall  allocate  $15 
million  of  Federal  funds  on  the  basis  of 
the  amount  of  performance-based 
funding  each  State  agency  received  in 
Fiscal  Year  1993.  provided  the  State 
agency  has  met  the  performance 
standard  as  specified  under  paragraph 
(o)  of  this  section  for  the  second 
preceding  fiscal  year.  For  example,  to 
receive  performance-based  funding  in 
Fiscal  Year  1994,  the  State  agency  must 
have  met  its  performance  standard  in 
Fiscal  Year  1992.  Corrections  to  reports 
required  to  be  submitted  in  accordance 
with  paragraph  (c)  of  this  section  must 
be  received  by  FNS,  and  State  agency 
good  cause  appeals  must  be  resolved  no 
later  than  March  1,  to  be  used  in 
determining  whether  a  State  agency  is 
eligible  for  performance-based  funding 
for  the  fiscal  year  beginning  the 
following  October.  In  Fiscal  Year  1994 
and  each  subsequent  fiscal  year  until 
two  years  after  the  promulgation  of  this 


rule  in  final  form,  if  the  data  on  the 
reports  show  that  a  State  agency  did  not 
meet  its  performance  standard  or  a  good 
cause  determination  was  not  made  by 
FNS  by  March  1,  the  State  agency  shall 
not  be  eligible  for  performance-based 
funding.  In  this  instance,  the  Secretary 
shall  redistribute  the  $15  million 
Federal  funds  to  eligible  State  agencies 
on  the  basis  of  Calendar  Year  1991  data 
as  prescribed  under  this  paragraph, 
excluding  the  noncompliant  States. 
*        •        •        •        • 

Dated:  January  10, 1994. 
EUenHaas, 

Assistant  Secretary  for  Food  and  Consumer 

Senices. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  116 

Poircies  of  General  Application;  Rood 
Insurance  Protection 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  amount  of  flood  insurance 
coverage  required  of  recipients  of 
certain  SBA  assistance.  Under  this 
proposal,  flood  insurance  would  be 
required  in  an  amount  equal  to  the 
lesser  of  the  sum  of  all  liens  on  the 
property  (including  any  SBA  lien)  plus, 
if  the  SBA  assistance  is  unsecured,  the 
outstanding  balance  of  the  SBA 
assistance  or  the  insurable  value  of  the 
property,  but  in  no  event  would  the 
required  insurance  exceed  the 
maximum  flood  insurance  available 
under  the  National  Flood  Insurance  Act 
of  1968. 

DATES:  Written  comments  must  be 
received  on  or  before  February  18.  1994. 
ADDRESSES:  Comments  may  be  sent  to 
Bernard  Kulik.  Assistant  Administrator 
or  Disaster  Assistance.  U.S.  Small 
Business  Administration.  409  Third 
Su^et.  SW.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Assistant  Administrator 
for  Disaster  Assistance,  (202)  205-6734. 
SUPPI.EMENTARY  INFORMATION:  Prior  to 
May  10, 1983,  a  borrower  under  any  of 
SBA's  financial  assistance  programs  was 
required  to  carry  and  maintain  fiood 
insurance  in  the  amount  of  the  SBA 
loan  balance,  even  if  the  insurable  value 
of  the  collateral  for  the  loan  were  greater 
and  higher  amounts  of  flood  insurance 
were  available  under  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (the 
"NFI  Act").  See  13  CFR  116.11(c) 


(1983).  On  May  10. 1983.  SBA  amended 
this  regulation  to  require  borrowers  to 
purchase  the  maximum  amount  of 
insurance  available  under  the  NFI  Act. 
not  to  exceed  the  insurable  value  of  the 
property.  48  FR  20933. 

Tne  purpose  of  the  amendment  was  to 
-assure  that  the  value  of  SBA's  collateral 
would  be  protected  from  floods  in  flood 
prone  areas.  SBA  had  realized  that  flood 
insurance  in  the  amount  of  the  SBA 
loan  balance  was  inadequate  protection 
when  SBA's  interest  in  the  collateral 
was  junior  to  another  lender.  If.  for 
example,  a  disaster  loan  applicant  had 
an  existing  mortgage  on  his  property  in 
favor  of  a  commercial  lender.  SBA 
would  assume  a  junior  lienholder's 
position  as  security  for  the  disaster  loan. 
If  a  subsequent  flood  disaster  occurred 
and  the  borrower  had  been  carrying 
flood  insurance  only  in  the  amount  of 
the  SBA  loan,  the  insurance  proceeds 
would  be  applied  first  to  the 
commercial  loan  and  would  be 
insufficient  to  repay  SBA.  The 
requirement  of  "full  insurable  value" 
insurance  prevented  this  outcome. 

However,  it  also  forced  many 
borrowers  to  purchase  insurance  far  in 
excess  of  the  loan  they  would  receive 
from  the  Agency.  Moreover,  in  the  ten 
years  since  the  adoption  of  the  May  10. 
1983  final  rule.  SBA  has  observed  a 
number  of  loan  application 
cancellations  as  a  result  of  the  high  cost 
of  full  insurable  value  insurance  relative 
to  the  principal  amount  of  the  SBA  loan. 
In  some  of  those  cases,  the  cost  of  the 
insurance  may  have  even  approached  or 
exceeded  the  amount  of  the  SBA 
assistance. 

SBA  recognizes  that  full  insurable 
value  insurance  confers  a  benefit  on  the 
borrower  (protection  for  his  equity  in 
the  property),  the  Agency  (reduction  in 
the  need  for  future  disaster  assistance), 
and  the  national  flood  insurance  fund 
(bolstering  of  the  fund  s  reserves). 
Nevertheless,  the  benefit  comes  at  an 
additional  cost  to  the  borrower  at  a  time 
when  the  borrower  may  be  suffering 
significant  economic  distress  from  a 
flood  disaster. 

SBA  has  come  to  the  conclusion  that 
it  can  adequately  protect  its  interest  in 
the  collateral  or  in  the  general  credit  of 
the  borrower  without  forcing  the 
borrower  to  purchase  full  insurable 
value  flood  insurance.  Without 
returning  to  the  pre-1983  rule,  which 
placed  SBA's  interest  in  the  collateral  at 
risk  if  there  were  senior  lienholders, 
SBA  believes  it  can  improve  the  present 
rule  to  protect  SBA's  interest  without 
unnecessarily  burdening  the  borrower. 

Because  SBA's  real  interest  in  the 
collateral  exists  only  to  the  extent  of  the 
outstanding  balance  of  the  loan.  SBA 
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loans  can  be  adequately  protected  even 
if  insurance  does  not  cover  the  full 
value  of  the  collateral,  so  long  as 
insurance  does  cover  the  amount  of  all 
outstanding  liens  (including  any  SBA 
lien)  on  the  property  plus,  in  the  event 
SBA's  assistance  is  unsecured,  the 
outstanding  balance  of  such  assistance. 
Then,  if  a  borrower  were  to  suffer  a 
subsequent  flooding  loss  and  recover 
insurance  proceeds,  SBA  would  likely 
.  be  reimbursed  in  full  for  the  outstanding 
amount  of  its  loan.  Of  course,  if  that 
flooding  were  to  cause  damage  in  excess 
of  all  liens  (plus  the  amount  of  SBA's 
loan  if  SBA  were  unsecured),  such 
"excess"  damage  would  not  be  covered 
by  insurance  and  would  erode  any 
equity  the  borrower  might  have  had  in 
the  property. 

After  considering  the  issues  discussed 
above,  SBA  has  concluded  that  its  flood 
insurance  requirement  should  be 
amended.  Accordingly,  SBA  is  hereby 
proposing  to  revise  Section  116.11(c)  to 
require  that  applicants  for  SBA  fmancial 
assistance  who  are  located  in  a  special 
flood  hazard  area  obtain  and  maintain 
flood  insurance  in  an  amount  equal  to 
the  lesser  of:  (1)  All  outstanding  liens 
(including  SBA's  lien)  on  the  property 
plus,  if  the  SBA  assistance  is  unsecured, 
the  outstanding  balance  of  the  SBA 
assistance  or  (2)  the  insurable  value  of 
the  property,  but  in  no  event  would  the 
required  insurance  exceed  the  flood 
insurance  available  under  the  NFI  Act. 
This  provision  applies  to  the  following 
programs:  7(a)  business  loans,  7(b) 
disaster  loans,  sections  501.  502  and  503 
development  company  loans,  lease 
guarantees,  small  business  investment 
companies  and  pollution  control 
guarantees.  (13  CFR  116.10  (1993)) 

It  is  expected  that  most  of  the  time  the 
insurable  value  of  the  collateral  will 
exceed  the  amount  of  all  liens  on  the 
property  (plus  SBA's  assistance,  if 
unsecured).  Thus,  for  most  borrowers, 
the  amount  of  flood  insurance  required 
would  be  determined  by  the  liens  on  the 
property  (plus  SBA's  assistance,  if 
unsecured)  so  long  as  flood  insurance  in 
that  amount  were  available  under  the 
NFI  Act.  On  those  occasions  when  the 
insurable  value  of  the  collateral  dips 
below  the  liens  on  the  property  (plus 
SBA's  assistance,  if  unsecured),  only 
enough  insurance  to  protect  the 
collateral  would  be  required. 


Compliance  With  Executive  Orders 
12866, 12612  and  12778,  and  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

SBA  certifies  that  this  proposed  rule, 
if  adopted,  would  not  be  a  significant 
regulatory  action  for  purposes  of  E.O. 
12866  and,  for  purposes  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  for  the 
following  reasons: 

1.  It  would  not  result  in  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

2.  It  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

3.  It  would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof. 

4.  It  would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.O.  12866. 

Executive  Order  12612 

SBA  certifies  that  this  proposed  rule, 
if  adopted,  would  have  no  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

Papervi'ork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C,  ch.  35,  SBA 
hereby  certifies  that  this  proposed  rule, 
if  adopted,  would  impose  no  new 
reporting  or  recordkeeping 
requirements. 

Executive  Order  12778 

SBA  certifies  that  this  proposed  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  E.O.  12778. 

List  of  Subjects  inl3  CFR  Part  116 

Flood  insurance,  Flood  plains.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
116  of  title  13,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
OS  follows: 


PART11&-{AMENDED] 

Sut>part  B —  [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  116  is  proposed  to  be  revised  to 
read  as  follows: 

Authority:  15  U.S.C.  634(b)(6).  636  (b),  (c). 
(0:  Public  Law  102-395, 106  Stat.  1828. 1864; 
and  Public  Law  103-75, 107  Stat.  739. 

2.  Section  116.11  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§116.11    Requirements. 

***** 

(c)  Amount  of  coverage  required.  The 
amount  of  flood  insurance  required  is 
the  lesser  of  the  sum  of  all  liens  on  the 
property  (including  any  liens  in  favor  of 
SBA)  plus  the  outstanding  balance  of 
any  unsecured  SBA  assistance,  or  the 
insurable  value  of  the  property,  but  in 
no  event  shall  the  required  insurance 
exceed  the  maximum  Hood  insurance 
available  under  the  National  Flood    , 
Insurance  Act  of  1968.  as  amended. 
***** 

Dated:  October  25. 1993. 
Erskine  B.  Bowles. 
Administrator. 

IFR  Doc  94-1053  Filed  1-18-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  No.  PR-M-I] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
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to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
March  21.  1994. 

ADORESSCS:  Send  conmients  on  any 

petition  in  triplicate  to: 
Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel. 
Attn:  Rules  Docket  No. , 


800  Independence  Avenue,  SW.. 
Washington,  DC  20591 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave.,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FUflTMER  INFORMAUON  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14CFRpart  11). 

•Issued  in  Washington.  DC,  on  January  6. 
1994 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Dockei  No:  27A54. 

Petitioner:  Precision  Airmotive 
Corporation. 

Regulations  Affected:  14  CFR  part  21. 

Description  of  Rule  Change  Sought: 
To  require  disclosure  to  the  Type 
Certificate  of  Supplemental  T3rpe 
Certificate  holder,  and  if  identified,  the 
Original  Equipment  Manufacture  design 
owner  of  the  names  of  applicants  for 
Parts  Manufacturer  Approval  and  the 
parts  for  which  approval  is  sought. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  this  will  enable  the 
Type  Certificate  holder  or  Supplemental 
Type  Certificate  holder  or  the  Original 
Equipment  Manufacturer  design  owner 
to  obtain  information  necessary  to  meet 
their  obligations  under  the  law  and  FAA 
regulation  to  provide  post-sale  safety 
information  and  warnings. 

IFR  Doc.  94-1171  Filed  1-18-94;  8:45  ami 


14  CFR  Parts  21  and  23 

[Docket  No.  118CE,  NoUc«  No.  23-ACE-76] 

Special  Conditions,  Ballistic  Recovery 
Systems,  Modified  for  Small  General 
Aviation  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  t)je  supplementary  type 
certification  of  the  Ballistic  Recovery 
Systems,  Inc.,  parachute  recovery 
system  installed  in  small  general 
aviation  airplanes.  This  system  is 
referred  to  as  the  CARD.  Modifications 
to  airplanes  using  this  system  v\ill 
incorporate  novel  or  unusual  design 
features  associated  with  a  parachute 
recovery  system  for  which  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards.  This  notice  contains 
the  proposed  safety  standards  that  the 
administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  original  certification  basis  for  these 
airplanes 

DATES:  Comments  must  be  received  on 
or  before  March  21. 1994. 
ADDRESSES:  Comment  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel.  ACE-7,  Attention: 
Rules  Docket  Clerk,  Docket  No.  118CE. 
room  No.  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
1 18CE.  Comments  may  be  inspected  in 
tlie  Rules  Docket  weekdays,  except 
Federal  )K>lida>'s,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Lowell  Foster,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service;  Central  Region. 
Federal  Aviation  Administration.  601 
East  12th  Street.  Kansas  City.  MO 
64106;  telephone  (816)  426-5688. 

SUPP1.EMENTARY  INFORMATtON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  conununications  received  on  or 
before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 


taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
change  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Background 

On  January  12. 1987.  Ballistic 
Recovery  Systems.  Inc.  (BRS),  9242 
Hudson  Boulevard,  Lake  Elmo, 
Minnesota  55042.  filed  an  application 
for  a  supplemental  type  certificate  (STC) 
to  install  the  GARD-150  parachute 
recovery  system  on  Cessna  150/A150 
Series  and  152/A152  Model  Airplanes. 
Subsequently  they  received  the  STC 
under  Special  Condition  23-ACE-33. 
dated  November  17. 1987.  The 
parachute  recovery  system  is  intended 
to  recover  an  airplane  in  emergency 
situations  such  as  mid-air  collision,  loss 
of  engine  power,  loss  of  airplane 
control,  severe  structural  failure,  pilot 
disorientation,  or  pilot  incapacitation 
with  a  passenger  on  board.  The  GARD- 
150  system,  which  is  only  used  as  a  last 
resort,  is  intended  to  prevent  serious 
injuries  to  the  airplane  occupants  by 
parachuting  the  airplane  to  the  ground. 

BRS  followed  their  STC  on  the  Cessna 
150/A150  and  152/A152  Series  with  a 
request  for  special  conditions  on  a 
CARD  system  that  would  be  applicable 
to  most  general  aviation  airplanes.  The 
nature  of  the  parachute  recovery  system 
applies  to  most  general  aviation 
airplanes  instead  of  each  airplane  model 
needing  separate  special  conditions. 

Paradiute  recovery  systems  typically 
consist  of  a  parachute  packed  in  a 
canister  mounted  on  the  airframe.  A 
solid  propmllant  rocket  motor  or 
compressed  air  may  deploy  the  canopy 
and  is  usually  located  on  the  side  of  the 
canister.  A  door  positioned  above  the 
canister  seals  the  canister,  parachute 
canopy,  and  rocket  motor  from  the 
elements  and  provides  free  exit  when 
the  canopy  is  deployed.  These  systems 
are  deployed  by  a  mechanical  pull 
handle  mounted  so  that  the  pilot  and 
passenger  can  reach  iL  At  least  two 
separate  and  independent  actions  are 
required  to  deploy  the  system. 

A  four-cable  bridle  attaches  the 
canopy  bridle  to  the  airplane  primary 
structure.  The  cable  lengths  are 
designed  to  provide  the  best  airplane 
touchdown  attitude.  The  cables  are 
routed  externally  and  covered  with 
small  frangible  fairings  from  the 
fuselage  exit  holes  to  the  attach  points. 
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The  applicants  must  supplement  the 
FAA-approved  Flight  Manual  as  part  of 
the  STC.  The  supplement  will  describe 
the  system,  define  the  operating 
envelope  with  appropriate  warnings, 
and  define  required  system  maintenance 
and  inspection  information.  A  separate 
FAA  approved  Operating  Manual 
describing  the  previous  items  will  be 
provided  for  those  airplanes  that  do  not 
have  an  FAA-approved  Flight  Manual. 

Recommended  placards  should  be 
located  near  the  pull  handle  in  clear 
view  of  the  pilot  to  identify  the  system 
end  operating  envelope,  state 
deployment  actions,  and  provide 
appropriate  warnings.  A  warning 
placard  should  also  be  located  on  the 
canister  near  the  rocket  motor. 

Discussion 

The  installation  of  parachute  recovery 
systems  in  part  23  airplanes  was  not 
envisioned  when  the  certification  basis 
for  these  airplanes  was  established.  In 
addition,  the  Administrator  has 
determined  that  current  parts  21  and  23 
do  not  contain  adequate  or  appropriate 
safety  standards  for  a  parachute 
recovery  system;  therefore,  this  system 
is  considered  a  novel  and  unusual 
design  feature. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane 
modification.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  §  11.49  after  public  notice,  as 
required  by  §§  11.28  and  11.29(b), 
effective  October  14,  1980,  and  become 
part  of  the  type  certification  basis,  as 
provided  by  §  21.17(a)(2). 

Special  conditions  are  proposed  for 
night  test  demonstrations.  These 
requirements  would  ensure  that  the 
parachute  recovery  system  will  perform 
its  intended  function  without  exceeding 
its  strength  capabilities.  These 
requirements  would  also  require  that 
demonstrations  be  made  to  show  that 
the  parachute  will  deploy  in  various 
specified  flight  conditions. 

Special  conditions  are  proposed  for 
the  occupant  restraint  provisions  where 
applicable.  These  requirements  ensure 
that  airplanes  modified  with  a 
parachute  recovery  system  are  equipped 
with  a  restraint  system  designed  to 
protect  the  occupants  from  injury 
during  parachute  deployment  and 
ground  impact. 

Special  conditions  are  proposed  for 
the  parachute  performance.  The 


requirements  would  ensure  the 
following:  (a)  The  parachute  compfies 
with  the  applicable  section  of  TSO- 
C23c  (SAE  AS8015A)  at  the  critical 
airplane  weights,  (b)  the  parachute 
deployment  loads  do  not  exceed  the 
structural  strength  of  the  airplane,  (c) 
the  system  will  provide  a  ground  impact 
that  does  not  result  in  serious  injury  of 
the  passengers,  and  (d)  the  system  will 
operate  in  adverse  weather  conditions. 

Special  conditions  are  proposed  for 
the  functions  and  operations  of  the 
parachute  recovery  system.  These 
requirements  would  ensure  the 
following:  (a)  There  is  no  fire  hazard 
associated  with  the  system,  (b)  the 
system  has  adequate  reliability,  (c)  the 
sequence  of  arming  and  activating  the 
system  will  prevent  inadvertent 
deployment,  (d)  the  system  can  be 
activated  from  either  the  pilot's  or  the 
copilot's  position  by  various  sized 
people,  (e)  the  system  will  be  labeled  to 
show  its  identification  function  ond 
operating  limitations,  and  (f)  if  must  be 
shown  that  the  occupants  will  be 
protected  from  serious  injury  after 
touchdown  under  various  adverse 
weather  conditions,  including  high 
winds. 

Special  conditions  are  proposed  for 
protection  of  the  parachute  recovery 
system.  These  requirements  would 
ensure  that  the  system  is  protected  from 
deterioration  due  to  weathering, 
corrosion,  abrasion,  and  other  r^juscs; 
and  that  provisions  are  made  to  the 
parachute  canister  to  provide  adequate 
ventilation  and  drainage. 

Special  conditions  are  proposed  for  a 
system  inspection  provision.  These 
requirements  would  ensure  that 
adequate  means  are  available  to  permit 
examination  of  the  parachute  recovery 
system  components  and  that 
instructions  for  continued  airworthiness 
are  provided. 

Special  conditions  are  proposed  for 
the  operating  limitations  of  the 
parachute  recovery  system.  These 
requirements  would  ensure  that  the 
system  operating  limitations  are 
prescribed  for  inspecting,  repacking, 
and  replacing  the  system's  parachute 
and  deployment  mechanism  at 
approved  intervals. 

The  FAA  has  considered  the  features 
proposed  by  Ballistic  Recovery  Systems, 
Inc..  for  the  GARD  installation  in  the 
primary,  normal,  utility,  and  acrobatic 
category  airplanes  and  has  concluded 
that  special  conditions  should  be 
proposed  for  such  systems  to  provide 
the  necessary  level  of  safety. 


List  of  Subjects 

14  CFR  Part  21 

Aircraft,  Aviation  safety. 
14  CFR  Part  23 

Aircraft.  Aviation  safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C  1354(a),  1421.  and  1423);  49  U.S  C. 
106(g);  14  CFR  21.16  and  21.101(b)(2);  and  14 
CFR  11  28  and  11.29(b). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  primar>'.  normal, 
utility,  and  acrobatic  category  airplanes 
modified  to  incorporate  parachute 
recovery  systems. 

1.  Flight  test  demonstration,  (a)  The 
system  must  be  demonstrated  in  flight 
to  satisfactorily  perform  its  intended 
function,  without  exceeding  the  system 
deployment  limit  load  factors,  for  the 
critical  flight  conditions. 

(b)  Satisfactory  deployment  of  the 
parachute  must  be  demonstrated,  at  the 
most  critical  airplane  weight  and 
balance,  for  the  following  flight 
conditions: 

(i)  For  airplanes — (1)  Power  off  stall 
with  slow  entry, 

(2)  Spin  with  deplo\-ment  at  one  turn. 

(3)  Maneuvering  speed  with  Og 
normal  load,  and 

(4)  Never  exceed  speed  with  Ig 
normal  load. 

(ii)  In  addition,  for  acrobatic 
airplanes — during  inverted  flight. 

2.  Occupant  restraint.  Each  seat  in  an 
airplane  modified  with  the  parachute 
recovery  system  must  be  equipped  with 
a  restraint  system,  consisting  of  a  seat 
belt  and  shoulder  harness,  that  will 
protect  the  occupants  from  head  and 
upper  torso  injuries  during  parachute 
deployment  and  ground  impact  at  the 
critical  load  conditions. 

3.  Parachute  performance,  (a)  The 
parachute  must  comply  with  the 
applicable  requirements  of  TSO-C23C, 
or  an  approved  equivalent,  for  the 
critical  airplane  weights. 

(b)  The  system  limit  load  factor  for 
deployment  must  not  exceed  80  percent 
of  the  airplane  ultimate  load  factor. 

(c)  It  must  be  shown  that,  although 
the  airplane  structure  may  be  damaged, 
the  airplane  impact  during  touchdo\%-n 
will  result  in  an  occupant  environment 
in  which  serious  injury  to  the  occupants 
is  improbable. 

(d)  It  must  be  showTi  that,  with  the 
parachute  deployed,  the  airplane  can 
impact  the  ground  in  various  adverse 
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weather  conditions,  including  winds  up 
to  15  knots,  without  endangering  the 
airplane  occupants. 

4.  System  function  and  operations,  (a) 
It  must  be  shown  that  there  is  no  fire 
hazard  associated  with  activation  of  the 
system. 

(b)  The  system  must  be  shown  to 
function  reUably  and  to  perform  its 
intended  function. 

(c)  It  must  be  shown  that  arming  and 
activating  the  system  can  only  be 
accomplished  in  a  sequence  that  makes 
inadvertent  deployment  extremely 
improbable. 

(d)  It  must  be  demonstrated  that  the 
system  can  be  activated  without 
difficulty  by  various  sized  people,  from 
a  10th  percentile  female  to  a  90th 
percentile  male,  while  sitting  in  the 
pilot  or  copilot  seat. 

(e)  The  system  must  be  labeled  to 
show  its  identification,  function,  and 
operating  limitations. 

(0  It  must  be  shown  that  the 
occupants  will  be  protected  from 
serious  injury  after  touchdown  under 
various  adverse  weather  conditions, 
including  high  winds. 

5.  System  protection,  (a)  All 
components  of  the  system  must  provide 
protection  against  deterioration  due  to 
weathering,  corrosion,  abrasion,  and 
other  causes. 

(b)  Adequate  provisions  must  be  made 
for  ventilation  and  drainage  of  the 
parachute  canister  and  associated 
structure  to  ensure  the  sound  condition 
of  the  system. 

6.  System  inspection  provisions,  (a) 
Instructions  for  continued  airworthiness 
must  be  prepared  for  the  system  that 
meet  the  requirements  of  §  29.1529. 

(b)  Adequate  means  must  be  provided 
to  permit  the  close  examination  of  the 
parachute  and  other  system  components 
to  ensure  proper  functioning,  alignment, 
lubrication,  and  adjustment  during  the 
required  inspection  of  the  system. 

7.  Operating  limitations,  (a)  Operating 
limitations  must  be  prescribed  to  ensure 
proper  operation  of  the  system  within 
the  approved  flight  envelope  of  the 
airplane. 

(b)  Operating  limitations  must  be 
prescribed  for  inspecting,  repacking, 
and  replacing  the  parachute  and 
deployment  mechanism  at  approved 
intervals. 

Issued  in  Kansas  City,  Missouri,  on  January 
3.1994. 

Henry  A.  AnHtron^ 

Manager,  Small  Airplane  Directorate,  Aircraft 
CertificotioB  Service. 
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DEPARTMEffT  Of  DEFENSE 

Defense  Logistics  Agency 

32  CFR  Part  323 

[Defense  Loglsttes  Agency  Reg.  5400^1} 

Defense  Logistics  Agency  Privacy 
Program 

AGENCY:  Defense  Logistics  Agency. 

DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
pro'poses  to  exempt  an  existing  system 
of  records.  S255.01  DLA-GC,  entitled 
Fraud  and  Irregularities,  from  certain 
provisions  of  the  Privacy  Act  of  1974. 
The  exemptions  are  intended  to  increase 
the  value  of  the  system  of  records  for 
law  enforcement  purposes,  to  comply 
with  prohibitions  against  the  disclosure 
of  certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records.  The 
notice  was  previously  published  on 
November  16.  1993.  at  58  FR  60428. 

DATES:  Comments  must  be  received  no 
later  than  February  18,  1994.  to  be 
considered  by  the  agency. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Division.  Office  of 
Planning  and  Resource  Management. 
Defense  Logistics  Agency 
Administrative  Support  Center.  Room 
5A120.  Cameron  Station.  Alexandria, 
VA  22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT^:  Ms. 
Susan  Salus  at  (703)  617-7583. 
SUPPLEMENTARY  INFORMATX>N:  Executive 
Order  12S66.  The  Director. 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  "significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  f)oIicy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  of  1960.  The 
Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 


a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director.  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

This  proposed  rule  would  add  two 
exemptions  to  an  existing  DLA  system 
of  records.  DLA  performs  as  one  of  its 
principal  functions  investigations  into 
and  enforcement  actions  concerned 
with  violations  of  civil  and 
administrative  law.  fraud,  or  antitrust 
rules  relating  to  DLA  procurement, 
property  disposal,  contract 
administration,  or  other  DLA  activities. 
The  proposal  to  add  the  (k)(2)  and  (kM5) 
exemptions  reflects  recognition  that 
certain  records  in  the  system  may  be 
deemed  to  require  protection  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  system  would  thus  be 
exempt  from  sections  552a(c)(3).  (d)(1) 
through  (d)(4).  (e)(1).  (e)(4)(G).  (H).  and 
(I),  and  (f)  as  well  as  corresp>onding  DLA 
and  DoD  Regulations.  The  Director 
proposes  to  adopt  the  exemptions  for 
the  above  reasons. 

List  of  subjects  in  32  CFR  part  323 

Privacy. 

Accordingly,  the  Defense  Logistics 
Agency  prof>oses  to  amend  32  CFR  part 
323  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  323  continues  to  read  as  follows; 

Aathority:  Pub.  L.  93-579.  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Appendix  H  to  part  323  is  amended 
by  adding  paragraph  c 

Appendix  H  to  Part  323-DLA 
Exemption  Rules  *  *  * 

c.  ID:  S100.50  DLA-GC  (Specific 
exemption}. 

1.  System  name:  Fraud  and 
Irregularities. 

2.  Exemption:  This  system  of  records 
IS  exempt  from  the  provisions  of  5 
U.S.C.  552a(c)(3).  (d)(1)  through  (4), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  (f). 

3.  Authorities:  5  U.S.C.  552a(kK2)  and 
(k)(5). 
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4.  Reasons:  From  subsection  (c)(3) 
because  granting  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutive  interest  by  DLA  or  other 
agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

From  subsections  (d)(1)  through  (d)(4) 
and  (0  because  providing  access  to 
records  of  a  civil  investigation  and  the 
right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein 
would  seriously  interfere  with  and 
thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding. 

From  subsection  (e)(1)  because  it  is 
not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

From  subsections  (e)(4)  (G)  and  (H) 
because  there  is  no  necessity  for  such 
publication  since  the  system  of  records 
will  be  exempt  from  the  underlying 
duties  to  provide  notification  about  and 
access  to  information  in  the  system  and 
to  make  amendments  to  and  corrections 
of  the  information  in  the  system. 

From  subsection  (e)(4)(I)  because  to 
the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  DLA 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 


Dated:  December  23,  ld93. 

L.  M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 
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DEPARTMEtiT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee 
Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  first  meeting  of  the 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  The  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  January  26-27,  1994  from  9  a.m. 
to  5  p.m. 

ADDRESSES:  The  Radisson  Plaza  Hotel  at 
Mark  Center,  5000  Seminary  Road, 
Alexandria,  Virginia,  22311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant  for 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  (Room  4082,  ROB-3), 
Washington.  DC  20202-5100 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt.EMENTARY  INFORMATION:  The 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L  103-66;  20  USC 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L  101-648,  as 
amended;  5  USC  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 


governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  section  422  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  USC  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  for  the  initial  meeting  will 
include  discussion  of  the  committee's 
organizational  structure  and  protocols, 
and  establish  a  schedule  to  negotiate 
proposed  rules  by  the  summer. 

This  notice  is  publi.shed  less  than  15 
days  of  the  first  meeting  due  to 
administrative  difficulties. 

Records  are  kept  of  all  committee 
proceedings  and  are  available'  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3.  7fh  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  January  13. 1994. 

David  A.  Longanecker, 

Assistant  Secretary.  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  292 

RIN  059fr-AB08 

Hells  Canyon  National  Recreation 
Area;  Public  Lands 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  management  standards  and 
guidelines  for  the  protection  and 
preservation  of  historic,  archeological, 
and  paleontological  resources;  the  use  of 
motorized  and  mechanical  equipment; 
the  use  of  motorized  and  nonmotorized 
rivercraft;  and  the  degree  and  type  of 
timber  harvesting,  mining,  and  grazing 
permissible  on  National  Forest  System 
lands  in  the  Hells  Canyon  National 
Recreation  Area.  The  intended  effect  is 
to  ensure  the  protection,  preservation, 
and  enjoyment  of  the  Area  as  directed 
by  statute. 

DATES:  Comments  must  be  received  in 
WTiting  by  March  21, 1994. 
ADDRESSES:  Send  written  comments  to 
Director,  Recreation,  Cultural  Resources 
and  Wilderness  Management  Staff. 
Forest  Service,  USDA,  P.O.  Box  96090. 
Washington,  EX:  20090-6090. 
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The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Dffice  of  the  Director,  fourth  floor, 
:»ntral  wing.  Auditors  Building  201 
Fourteenth  Street  SW.,  Washington,  DC, 
jetween  the  hours  of  8:30  a.m.  and  4:30 
j.m.  Those  wishing  to  inspect 
:omments  are  encouraged  to  call  ahead 
202)  205-1423  to  facilitate  entry  into 
he  building. 

:0R  FURTHER  INFORMATION  CONTACT:  Tom 
^nnon.  Branch  Chief,  Special 
Designations,  Recreation,  Cultural 
Resources,  and  Wilderness  Management 
>taff  (2300)  (202)  205-1423  or  Ed  Cole, 
^nger.  Hells  Canyon  National 
Recreation  Area  (503)  426-4978. 

SUPPLEMENTARY  INFORMATION: 

iackground 

The  Act  of  December  31, 1975  (the 
'Act"),  established  the  Hells  Canyon 
National  Recreation  Area  (the 
'HCNRA")  "to  assure  that  the  natural 
)6auty,  and  historical  and  archeological 
'alues  of  the  Hells  Canyon  area  •  •  • 
ire  preserved  for  this  and  future 
generations,  and  that  the  recreational 
ind  ecologic  values  and  public 
injoyment  of  the  area  are  thereby 
nhanced."  89  Stat.  1117;  16  U.S.C. 
i60gg  et  seq.  While  the  Act's  overall 
hrust  is  to  protect  and  enhance  the 
dentified  resource  values  within  the 
ICNRA,  Congress  acknowledged  in 
lection  13  of  the  Act  that  "ranching, 
razing,  farming,  timber  harvesting,  and 
he  occupation  of  homes  and  lands 
ssociated  therewith,  as  they  exist  on 
he  date  of  enactment  of  this  Act,  are 
ecognized  as  traditional  and  valid  uses 
if  the  recreation  area." 

The  HCNRA  covers  658,457  acres, 
almost  95%  of  the  HCNRA,  or  625.193 
cres,  is  in  federal  ownership.  Within 
he  HCNRA  is  the  Hells  Canyon 
Vildemess,  totalling  219,500  acres  of 
National  Forest  System  land,  and  a 
mall  section  of  the  Eagle  Cap 
Vildemess,  totalhng  3,553  acres  of 
National  Forest  System  land.  Also 
ifithin  the  HCNRA  are  the  Snake, 
lapid,  and  Imnaha  Wild  and  Scenic 
^vers,  the  corridors  of  which  include 
3,767  acres  of  National  Forest  System 
mds. 

Section  7  of  the  Act  stipulates  that  the 
ICNRA  shall  be  administered  for  public 
utdoor  recreation  in  a  manner 
ompatible  with  the  following 
bjectives: 

(1)  The  maintenance  and  protection  of 
he  free- flowing  nature  of  the  rivers 
/ithin  the  recreation  area; 

(2)  Conservation  of  scenic, 
wilderness,  cultural,  scientiHc,  and 
ther  values  contributing  to  the  public 
eneHt; 


(3)  Preservation,  especially  in  the  area 
generally  known  as  Hells  Canyon,  of  all 
fbatures  and  peculiarities  believed  to  be 
biologically  unique  including,  but  not 
limited  to,  rare  and  endemic  plant 
species,  rare  combinations  of  aquatic, 
terrestrial,  and  atmospheric  habitats, 
and  the  rare  combinations  of 
outstanding  and  diverse  ecosystems  and 
parts  of  ecosystems  associated 
therewith; 

(4)  Protection  and  maintenance  of  fish 
and  wildlife  habitat; 

(5)  Protection  of  archeological  and 
paleontological  sites  and  interpretation 
of  these  sites  for  the  public  benefit  and 
knowledge  insofar  as  it  is  compatible 
with  protection; 

(6)  Preservation  and  restoration  of 
historic  sites  associated  with  and 
typifying  the  economic  and  social 
history  of  the  region  and  the  American 
West;  and 

(7)  Such  management,  utilization,  and 
disposal  of  natural  resources  on 
federally  owned  lands,  including,  but 
not  limited  to,  timber  harvesting  by 
selective  cutting,  mining,  and  grazing 
and  the  continuation  of  such  existing 
uses  and  developments  as  are 
compatible  with  the  provisions  of  the 
Act. 

Section  10  of  the  Act  authorizes  the 
Secretary  to  promulgate  rules  and 
regulations  necessary  to  accomplish  the 
purposes  of  the  Act.  Section  10 
expressly  lists  several  subjects  as 
possible  topics  for  rulemaking, 
including  the  following: 

(1)  Standards  and  guidelines  to  insure 
the  full  protection  and  preservation  of 
the  historic,  archeological,  and 
paleontological  resources  in  the 
recreation  area; 

(2)  Provision  for  the  control  of  the  use 
of  the  use  of  motorized  and  mechanical 
equipment  for  transportation  over,  or 
alteration  of,  the  surface  of  any  Federal 
land  within  the  recreation  area; 

(3)  Provision  for  the  control  of  the  use 
and  number  of  motorized  and 
nonmotorized  rivercraft:  Provided,  that 
the  use  of  such  craft  is  hereby 
recognized  as  a  valid  use  of  the  Snake 
River  within  the  recreation  area;  and 

(4)  Standards  for  such  management, 
utilization,  and  disposal  of  natural 
resources  on  federally  owned  lands, 
including,  but  not  limited  to,  timber 
harvesting  by  selective  cutting,  mining 
and  grazing  and  the  continuation  of 
such  existing  uses  and  developments  as 
are  compatible  with  the  provisions  of 
this  Act. 

Section  10  also  authorized  rulemaking 
to  establish  standards  for  the  use  and 
development  of  privately  owned 
property  in  the  HCNRA.  This  is  the 
subject  of  a  separate  rulemaking  and. 


thus,  is  not  included  in  this  proposed 
rule. 

Following  enactment  of  the  Act  in 
1975,  the  Forest  Service  construed 
Section  lO's  authority  to  promulgate 
regulations  as  discretionary  and  that  the 
issues  identified  therein  could  be 
adequately  addressed  under  existing 
statutory  and  regulatory  authority.  This 
interpretation  was  challenged  in  a  1988 
lawsuit  which  contended  that  the 
regulatory  authority  in  Section  10  was 
mandatory,  not  discretionary.  Oregon 
Natural  Resources  Council  (ONRC)  v. 
Lyng,  slip  op.  No.  88-680PA  (D.  Or. 
1989).  The  district  court  in  Oregon 
rejected  ONRC's  argument  that  the 
Secretary  had  a  non-discretionary  duty 
to  issue  regulations  under  Section  10 
and  dismissed  the  case.  On  appeal, 
however,  the  Ninth  Circuit,  reversed  the 
district  court  and  concluded  that  the 
regulations  were,  in  fact,  required  by 
Section  10.  According  to  the  Ninth 
Circuit,  Section  10  "compels  the 
Secretary  to  promulgate  nonduplicative 
regulations  of  the  sort  described  by 
subsections  10(a)  through  10(e)."  ONFC 
v.  Lvng,  882  F.2d  1417,  1421  (9th  Cir. 
1989). 

Within  three  months  of  the  9th 
Circuit's  decision  in  ONRC  v.  Lyng.  an 
interim  rule  establishing  standards  and 
guidelines  for  federal  lands  in  the 
HCNRA  had  been  adopted  and  public 
comment  solicited  (54  FR  41089;  Oct.  5, 
1989).  Only  two  comments  were 
received  on  the  interim  rule.  The 
interim  rule  has  never  been  published 
as  a  final  rule.  Due  to  the  length  of  time 
that  has  passed  since  the  issuance  of  the 
interim  rule,  and  the  recognition  that 
substantial  modifications  to  the  interim 
rule  would  be  required,  the  agency  has 
decided  to  issue  a  new  proposed  rule  for 
public  comment.  Accordingly,  an 
agency  response  to  the  comments 
submitted  on  the  1989  interim  rule  is 
not  needed. 

For  ease  of  reference,  the  proposed 
rule  divides  the  HCNRA  into  two 
categories — Wilderness  I^nds  and  Other 
Lands.  Consistent  with  Congress' 
recognition  that  the  wilderness  portions 
of  the  HCNRA  should  receive 
substantially  more  protection  than  the 
rest  of  the  HCNRA,  some  standards  and 
guidelines  are  more  protective  in  the 
Wilderness  Lands  category  than  in  the 
Other  Lands  category.  In  other 
instances,  however,  the  standards  and 
guidelines  are  the  same. 

Section-By-Section  Explanation  of  the 
Proposed  Rule 

This  proposed  rule  would  established 
a  new  Subpart  F  of  Part  292,  Hells 
Canyon  National  Recreation  Area — 
Public  Lands,  in  Title  36  of  the  Code  of 
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Federal  Regulations.  A  section-by- 
section  explanation  of  the  proposed  rule 
follows: 

Section  292.40    Purpose  and  Scope. 
Paragraph  (a)  of  proposed  §  292.40 
explains  that  the  purpose  of  this  rule  is 
to  establish  specific  standards  and 
guidelines  for  the  use  of  the  National 
Forest  System  lands  that  comprise  the 
Hells  Canyon  National  Recreation  Area 
(HCNRA).  The  topics  that  are  the  subject 
of  these  standards  and  guidelines 
correspond  with  the  topics  in  Section  10 
of  the  Act,  except  for  the  use  and 
development  of  privately  owned 
property  which,  as  previously  noted,  is 
the  subject  of  a  separate  rulemaking  and 
not  addressed  herein.  Paragraph  (b) 
explains  that,  unless  directly  in  conflict 
with  the  standards  and  guidelines  set 
forth  in  the  rule,  all  of  the  existing 
authorities  generally  applicable  to 
National  Forest  System  lands  are 
specifically  applicable  to  the  National 
Forest  System  lands  in  the  HCNRA.  It 
also  states  that  the  specific  regulatory 
authority  for  the  HCNRA  embodied  in 
the  rule's  standards  and  guidelines 
would  prevail  over  the  Forest  Service's 
general  regulatory  authority  for  National 
Forest  System  lands,  if  a  conflict 
between  the  two  should  arise. 

Section  292.4 1     Definitions 

Proposed  §  292.41  defines  terms  used 
in  the  proposed  rule. 

Section  292.42    Management 
Standards  and  Guidelines 

Proposed  §  292.42  would  establish 
several  guiding  principles  that  apply  to 
the  standards  and  guidelines  called  for 
in  Section  10  of  the  Act  and  set  out  in 
§§  292.43  through  292.48.  These 
principles  include  the  recognition  that 
the  rule  is  a  supplement  to.  not  a 
substitute  for.  existing  regulatory 
.  authority;  that  uses  or  activities 
authorized  under  the  rule's  standards 
and  guidelines  might  require  additional 
site-specific  environmental  analysis; 
that  programmatic  direction  in  the 
Comprehensive  Management  Plan  must 
conform  to  the  standards  and  guidelines 
of  the  rule;  and,  that  the  standards  and 
guidelines  for  a  given  use  or  activity 
may  vary  depending  on  whether  that 
use  or  activity  is  located  inside  or 
outside  the  designated  wilderness  in  the 
HCNRA. 

Section  292.43    Protection  and 
Preservation  of  Cultural  and 
Paleontological  Resources 

Proposed  §  292.43  would  create  seven 
standards  to  guide  Forest  Service 
administration  of  cuhural  and 
paleontological  resources  in  the 


HCNRA.  Proposed  paragraphs  (a)  (lH4) 
set  forth  the  standards  and  guidelines 
for  cultural  and  paleontological 
resources  on  the  Other  Lands  in  the 
HCNRA;  proposed  paragraphs  (b)  (1H3) 
set  forth  the  standards  and  guidelines 
for  cultural  and  p>aleontological 
resources  located  on  the  Wilderness 
Lands  in  the  HCNRA.  For  ease  of 
reference,  "cultural  resources"  includes 
historic  and  archeological  resources  in 
the  HCNRA.  Though  not  explicitly 
referenced,  the  relevant  provisions  of 
the  National  Historic  Preservation  Act. 
16  U.S.C.  470  et  seq..  the  Archeological 
Resources  Protection  Act,  16  U.S.C. 
470AA  et  seq..  and  the  Antiquities  Act, 
16  U.S.C.  431  et  seq.  and  the 
accompanying  regulations  at  36  CFR 
parts  296  and  800  would  also  apply. 

Paragraph  (a)(1)  would  estabfish 
protection  as  the  primary  management 
objective  for  cultural  resources  in  the 
HCNRA.  It  would  additionally  provide 
for  public  education  and  information 
opportunities  about  cultural  resources 
as  a  management  objective  unless  this 
would  unreasonably  interfere  with 
protection  efforts.  This  standard  >^ 
acknowledges  the  importance  of   ^ 
cultural  resource  protection  and     J 
education  for  the  vast  storehouse  o| 
information  in  the  HCN|IA  b\A^^ 
recognizes  that  educatin^-tife  public 
about  cultural  resources  must  oe 
secondary  to  protection  and  must  occur 
only  if  the  resources  can  be  adequately 
protected. 

Proposed  paragraph  (a)(2)  requires 
that  the  Ranger  establish  management 
priorities  for  cultural  resources  based,  in 
part,  on  whether  the  appropriate  State 
Historic  Preservation  Office  has 
concxirred  with  the  Forest  Service's 
determination  that  a  cultural  resource  is 
"significant."  By  establishing  priorities, 
the  Ranger  will  be  able  to  allocate 
available  moneys  for  protection, 
education,  and  enjoyment  based  on  the 
historical  or  scientific  importance  of  a 
cultural  resource.  The  Ranger  also  may 
take  into  account  the  relative  risk  of 
damage  or  destruction  to  the  resource 
and  steps  that  could  be  taken  to  avoid 
or  minimize  that  risk. 

Paragraph  (a)(3)  would  apply  to 
cultural  resources  which  meet  the 
significance  threshold.  It  would  require 
that  information  from  these  resources  be 
documented  and  favor  on-site  over  off- 
site  protection.  The  Ranger  may  select 
off-site  protection  under  certain 
conditions.  For  instance,  the  Ranger 
may  decide  off-site  protection  is 
appropriate  if  the  resource  is  located  on 
NRA  Wilderness  Lands  and  protecting  it 
on-site  would  significantly  intrude  on 
the  wilderness  resource.  Another 
example  of  when  off-site  protection 


might  be  preferred  is  if  the  cost  is  less 
than  on-site  protection  and  significant 
cultural  resources  with  identical  or 
similar  values  have  already  been 
protected  on-site. 

Proposed  paragraph  (a)(4)  applies  to 
all  paleontological  resources  in  the 
HCNRA  and  would  establish  protection 
for  scientific  study  as  the  primary 
objective.  Prior  written  authorization 
would  be  required  before  any  individual 
could  disturb  or  remove  a 
paleontological  resource  in  connection 
with  scientific  study  activities. 

Paragraph  (b)(1)  would  incorporate 
the  standards  and  guidelines  for  Other 
Lands  and  apply  them  to  the  Wilderness 
Lands.  This  would  ensure  consistency 
of  Forest  Service  cultural  and 
paleontological  resource  administration 
within  the  HCNRA  and.  more 
importantly,  the  protection  of  these 
resources  into  the  future. 

Paragraphs  (b)  (2)  and  (3)  would 
establish  two  additional  standards  for 
Wilderness  Lands  in  recognition  of  the 
Agency's  dual  management  objectives  of 
protecting  cultural  resources  and 
minimizing  impacts  on  the  wilderness. 
This  would  be  accomplished  by 
requiring  that  information  and 
education  activities  related  to  cultural 
resources  on  Wilderness  Lands  be 
conducted  outside  of  the  wilderness  and 
by  precluding  the  development  of  new 
or  relocated  trails  on  Wilderness  Lands 
which  would  be  used  primarily  as  a 
means  of  securing  public  access  to 
cultural  resources.  This  will  enable 
visitors  to  experience  cultural  resources 
in  their  natural  setting,  unencumbered 
by  the  signs,  guided  tours,  or  other 
devices  normally  used  to  inform  and 
educate  the  visitor  about  our  past. 

Section  292.44     The  Use  of  Motorized 
and  Mechanical  Equipment 

Proposed  §  292.44  would  create  five 
standards  to  guide  Forest  Service 
administration  of  motorized  and 
mechanical  equipment  on  National 
Forest  System  lands  in  the  HCNRA. 
Proposed  paragraphs  (a)(l)-<4)  set  forth 
the  standards  and  guidelines  for 
motorized  and  mechanical  equipment 
use  in  the  Other  Lands;  proposed 
paragraph  (b)  would  establish  the 
standard  for  such  use  in  the  Wilderness 
Lands.  For  ease  of  reference,  the  term 
"motorized  and  mechanical  equipment" 
in  this  rule  has  the  same  meaning  as 
"motorized  equipment"  and 
"mechanical  transport"  which  are 
defined  in  regulations  promulgated 
under  the  Wilderness  Act  at  36  CFR  part 
293  except  that  it  would  not  include 
motorized  wheelchairs  or  other  devices 
used  solely  to  assist  people  with 
-disabilities.  Nor  would  it  include 
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motorized  or  nonmotorized  rivercraft 
which  are  defined  in  and  regulated 
under  a  separate  provision  of  this  rule. 
Though  not  explicitly  referenced,  the 
relevant  provisions  of  the  Wilderness 
Act.  16  U.S.C.  1131  et  seq.,  and 
regulations  at  36  CFR  parts  212.  261. 
293.  and  295  would  also  apply. 

Paragraph  (a)(1)  would  authorize  the 
use  of  motorized  and  mechanical 
equipment  on  any  Forest  Service  roads 
or  airfields  within  the  HCNRA  subject  to 
terms  and  conditions  necessary  to 
ensure  the  safie  use  of  these  facilities. 
This  provision  applies  to  all  Forest 
Service  transportation  development 
facilities  as  that  term  is  currently 
defined  in  36  CFR  212.1.  except  for 
Forest  Service  trails  which  are  the 
subject  of  jwragrgph  (a)(2).  This 
provision  also  does  not  purport  to 
regulate  the  use  of  motorized  and 
mechanical  equipment  on  public  roads 
or  highways  which  are  imder  the 
jurisdiction  of  a  state  or  local 
transportation  authority. 

Paragraph  (a)(2)  would  authorize  the 
use  of  motorized  and  mechanical 
equipment  on  Forest  Service  trails 
subject  to  terms  and  conditions 
necessary  to  ensure  the  safe  use  of  these 
facilities  and  when  compatible  with  the 
management  objectives  identified  in 
section  7  of  the  Act.  As  envisioned  in 
the  proposed  rule,  motorized  and 
mechanical  equipment  could  only  be 
used  on  Forest  Service  trails  in  the  non- 
wildemess  portions  of  the  HCNRA 
pursuant  to  a  finding  that  such  use  was 
compatible  with,  among  other  things, 
the  protection  of  free-flowing  rivers,  the 
conservation  of  wilderness  and  other 
values,  the  maintenance  of  fish  and 
wildlife  habitat,  and/or  the  protection  of 
historic,  archeologic,  and  paleontologic 
sites.  If  a  particular  proposed  use  was 
compatible  with  some  of  the 
management  objectives  but  not  with 
others,  the  Ranger  would  have  to  decide 
whether,  on  balance,  the  compatibility 
outweighed  the  incompatibility  and  the 
use  could  proceed. 

Paragraph  (a)(3)  would  authorize  the 
use  of  mechanical  equipment  off 
National  Forest  airstrips,  roads,  or  trails 
only  if  such  use  is  compatible  with  the 
management  objectives  of  section  7  of 
the  Act. 

Paragraph  (a)(4)  would  prohibit  the 
use  of  motorized  equipment  off  Forest 
Service  airstrips,  roads,  and  trails  except 
in  those  cases  where  it  is  reasonably 
necessary  to  attain  one  or  more  of  the 
management  objectives  set  out  in 
section  7.  Under  this  standard,  use  of  an 
off-road  vehicle  (ORV)  might  only  be 
permitted  if  it  were  necessary  to  protect 
fish  and  wildlife  habitat  or  preserve 
historic  resources.  ORV  use  also  might 


be  allowable  if  it  were  necessary  to 
conduct  the  types  of  timber  harvesting, 
mining,  and  grazing  that  are  provided 
for  in  the  proposed  rule.  It  will  be  the 
responsibility  of  the  proponent  of  such 
use  to  demonstrate  its  necessity  related 
to  the  management  objectives  in  section 
7. 

These  standards,  when  read  together, 
establish  a  three-tiered  system 
governing  motorized  and  mechanical 
equipment  use  in  the  non-wilderness 
portion  of  the  HCNRA.  The 
requirements  by  which  use  may  be 
authorized  become  increasingly  rigorous 
depending  on  whether  the  proposed  use 
is  contemplated  on  Forest  Service 
roads/airfields.  Forest  Service  trails,  or 
off  Forest  Service  airstrips,  roads,  or 
trails.  This  provision  recognizes  that  off- 
road  travel  is  generally  not  tolerated 
within  the  HCNRA  due  to  the  firagile 
and  difficult  terrain,  impacts  to  wildlife 
and  their  habitat,  and  other  issues 
associated  with  resource  protection. 

Proposed  paragraph  (b)  explains  that 
there  are  no  non-duplicative  regulations 
needed  for  managing  motorized  and 
mechanical  equipment  in  wilderness 
areas  of  the  HCNRA  since  such  use  is 
already  prohibited  by  the  Wilderness 
Act.  Accordingly,  the  proposed  rule 
would  merely  restate  the  exiting 
prohibition  and  provide  cross-references 
to  exceptions  permitted  in  the 
Wildemesa  Act. 

The  proposed  rule  would  exempt 
from  its  coverage  all  uses  related  to 
Forest  S«vice  administration  which 
might  include,  at  a  minimum,  research 
activities  and  public  health  and  safety 
responses,  h  also  would  exclude  uses 
necessary  to  access  privately  owned 
lands  or  interests  in  land  wholly  within 
the  HCNRA. 

Section  292.45     Use  of  Motorized  and 
Non-Motorized  Rivercraft 

Proposed  §  292.45  would  establish 
seven  standards  to  guide  Forest  Service 
administration  of  the  use  of  motorized 
and  non-motorized  rivercraft  in  the 
HCNRA.  These  standards  and 
guidelines  are  only  applicable  to  those 
rivers  or  river  segments  that  have  been 
designated  as  components  of  the  Federal 
Wild  and  Scenic  Rivers  System.  Though 
iK)t  explicitly  referenced,  the  relevant 
provisions  of  the  Wild  and  Scenic 
Rivers  Act.  16  U.S.C.  1271  et  seq..  and 
regulations  at  36  CFR  part  297.  would 
also  apply. 

Paragraph  (a)  would  authorize  the  use 
of  non-motorized  rivercraft  on  Wild  and 
Scenic  Rivers  subject  to  such  rules  and 
regulations  the  Ranger  deems  necessary 
to  protect  and  enhance  the  values  which 
caused  the  river  to  be  designated  wild 


and  scenic  or  to  ensure  the  public's  safe 
use  and  enjoyment  of  the  river. 

Paragrapn  (b)  would  prohibit  the  use 
of  motorized  rivercraft  on  all  Wild  and 
Scenic  Rivers  except  for  the  Snake 
River.  This  prohibition  will  not  prevent 
the  exercise  of  any  type  of  currently 
authorized  motorized  rivercraft  use  in 
the  HCNRA;  rather,  it  will  simply 
provide  for  management  of  this  use 
which  is  currently  limited  to  the  Snake 
River.  It  does,  however,  effectively 
preclude  expansion  of  motorized 
rivercraft  use  to  other  Wild  and  Scenic 
Rivers  which  will  facilitate  the 
protection  and  enhancement  of  the 
values  which  caused  those  rivers  to  be 
designated. 

Paragraph  (c)  would  require  that  all 
authorized  rivercraft  use  on  Wild  and 
Scenic  Rivers  in  the  HCNRA  be  in 
compliance  with  State  and/ or  Federal 
boating  safety  and  registration  laws. 

Proposed  paragraph  (d)  establishes  a 
requirement  that  all  users  of  motorized 
and  non-motorized  rivercraft  on  the 
Snake  Wild  and  Scenic  River  must 
receive  prior  written  authorization  for 
such  use  from  the  Ranger.  It  also 
explains  that  such  authorization  may 
include  terms  and  conditions  on 
numbers,  duration,  seasons  of  use. 
noise,  or  other  matters  that  will  protect 
and  enhance  the  river  resource  and 
ensure  a  high  quality  river  experience 
for  users  of  all  types. 

Paragraphs  (e)  and  (f)  are  extensions 
of  paragraph  (d)  and  would  require  the 
Ranger,  as  part  of  the  written 
authorization  process  for  the  Snake 
Wild  and  Scenic  River,  to  make  sure 
that  both  private  and  commercial 
rivercraft  users  are  reasonably 
accommodated,  and  that  the  user 
capacity  of  the  river  is  not  exceeded, 
respectively. 

Finally,  paragraph  (g)  would  require 
the  Ranger  to  identify  and  minimize  to 
the  extent  practicable  any  existing  or 
potential  conflicts  between  motorized 
and  non-motorized  rivercraft  users  or 
between  rivercraft  users  in  general  and 
other  individuals  like  fishermen  or 
researchers  who  may  use  or  eniov  the 
Wild  and  Scenic  Rivers  in  the  HCNRA. 

These  standards  and  guidelines  have 
been  narrowly  tailored  to  address  those 
specific  types  of  rivercraft  use  on  those 
specific  river  segments  where  the 
greatest  potential  risk  exists  to  the 
agency's  ability  to  administer  the 
HCNRA  in  such  a  way  as  to  protect  and 
enhance  its  natural,  cultural, 
recreational,  fishery  and  other  resource 
values.  With  respect  to  the  use  of 
rivercraft,  the  greatest  risk  is  currently 
presented  by  the  use  of  motorized 
rivercraft  on  the  Snake  Wild  and  Scenic 
River.  As  a  result,  most  of  the  standards 
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and  guidelines  in  this  section  pertain  to 
that  use  on  that  river.  Though  the 
authority  exists,  it  was  deemed 
unnecessary  to  establish  additional 
standards  for  other  Wild  and  Scenic 
Rivers  or  other  rivers  in  the  HCNRA  at 
this  time  to  address  future  contingencies 
which  may  or  may  not  ultimately 
materialize. 

Section  292.46    Timber  Harvesting 
Activities 

Proposed  §  292.46  would  establish 
three  standards  to  guide  Forest  Service 
administration  of  timber  harvesting 
activities  on  National  Forest  System 
lands  in  the  HCNRA.  Proposed 
paragraphs  (a)(lH2)  set  forth  the 
standards  and  guidelines  for  timber 
harvesting  activities  in  the  Other  Lands 
category  of  the  HCNRA;  proposed 
paragraph  (b)  establishes  the  standard  in 
the  Wilderness  Lands.  Though  not 
explicitly  referenced,  the  relevant 
provisions  of  the  Wilderness  Act,  16 
U.S.C.  1131  et  seq.,  and  regulations  at 
36  CFR  part  223,  261  and  293  would 
also  apply. 

Paragraph  (a)(1)  would  specify  that 
timber  will  not  be  harvested  solely  for 
commercial  gain  but,  rather,  will  be 
harvested  only  in  conjunction  with 
other,  non-commercial  purposes 
including  maintenance  or  improvement 
of  ecosystem  health,  wildlife  habitat,  or 
the  recreational  use  and  enjoyment  of 
the  HCNRA.  Trees  could  also  be 
removed  to  eliminate  hazards  to  persons 
or  their  property.  Finally,  timber 
harvesting  could  also  be  employed  as  an 
appropriate  and  measured  response  to 
natural  events  including,  but  not  limited 
to,  fire,  flood,  and  disease  or  pest 
infestation.  The  significance  of  this 
provision  is  that  it  does  not  provide  for 
timber  production  in  and  of  itself  to  be 
an  objective  of  the  timber  harvesting 
activity. 

In  those  instances  where  one  or  more 
of  the  purposes  for  which  timber  may  be 
harvested  is  recognized,  paragraph  (a)(2) 
conditions  the  manner  by  which  the 
timber  may  be  harvested.  These 
silvicultural  prescriptions  authorize 
timber  harvesting  only  by  means  of 
selective  or  intermediate  cuttings.  For 
the  purpose  of  this  proposed  rule,  the 
term  "selective  cutting"  means 
"selection  cutting"  as  that  term  is 
defined  by  the  Society  of  American 
Foresters.  The  Agency  believes  that  the 
Act,  in  discussing  the  permissible  types 
of  silvicultural  prescriptions  in  the 
HCNRA,  incorrectly  used  the  term 
"selective  cutting"  which  is  a  type  of 
exploitation  cutting  generally  referred  to 
as  "creaming",  "culling",  or  "high- 
grading".  For  that  reason,  the  Agency 
defined  "selective  cutting"  as  "selection 


cutting"  whtch  is,  in  all  likelihood,  the 
term  Congress  intended  to  use  in  the 
Act  and  which  means  the  annual  or 
periodic  removal  of  trees  individually  or 
in  small  groups.  The  other  types  of 
authorized  cuttings  are  well  understood 
within  the  forestry  profession  and  are 
defined  in  the  proposed  rule  as  they 
appear  in  the  book.  Terminology  of 
Forest  Science  Technology  Pmctice  and 
Products,  published  by  the  Society  of 
American  Foresters.  These  types  of 
cuttings  represent  the  most  ecologically 
sensitive  methods  by  which  harvesting 
can  be  accomplished.  Additional 
proposed  restrictions  on  harvesting  in 
this  proposed  section  include 
requirements  that  the  smallest  area  and 
least  number  of  clearings  be  created, 
and  that  the  clearings  blend  into  the 
natural  landscape  to  the  extent 
practicable.  These  provisions  would 
ensure  that  any  timber  harvesting 
allowable  within  the  HCNRA  would 
proceed  as  unobtrusively  as  possible. 

Proposed  paragraph  (b)  explains  that 
there  are  no  non-duplicative  regulations 
needed  for  managing  timber  harvesting 
activities  in  wilderness  areas  of  the 
HCNRA  since  such  use  is  already 
generally  prohibited  by  the  Wilderness 
Act.  Accordingly,  it  merely  restates  the 
existing  prohibition  and  provides  cross 
references  to  exceptions  permitted  in 
the  Wilderness  Act. 

Section  292.47    Mining  Activities 

Proposed  292.47  would  establish  six 
standards  to  guide  Forest  Service 
administration  of  mining  activities 
throughout  the  entire  HCNRA.  Proposed 
paragraphs  (a)(l)-{4)  set  forth  the 
standards  and  guidelines  for  mining 
activities  in  the  Other  Lands  category  of 
the  HCNRA;  proposed  paragraphs 
{b)(l)-(2)  establish  the  standards  for  the 
Wilderness  Lands  category.  Though  not 
explicitly  referenced,  the  relevant 
provisions  of  the  1872  Mining  Law,  30 
U.S.C.  22  et  seq.,  the  Mineral  Leasing 
Act  of  1920,  30  U.S.C.  181  et  seq.,  the 
Mineral  Materials  Act  of  1947,  30  U.S.C. 
601  et  seq.,  the  Wilderness  Act,  16 
U.S.C.  1131  et  seq..  the  Wild  and  Scenic 
Rivers  Act,  16  U.S.C.  1271  et  seq.,  and 
regulations  at  36  CFR  parts  228  and  293 
would  also  apply. 

Paragraph  (a)  prohibits  mining 
activities  in  the  HCNRA  subject  to  valid 
existing  rights.  This  is  a  restatement  of 
Section  11  of  the  Act  which  withdrew 
all  federal  lands  within  the  HCNRA 
from  the  operation  of  the  mining  and 
mineral  leasing  laws  subject  to  valid 
existing  rights.  Accordingly,  the  only 
authorized  mining  activities  that  may 
occur  in  the  HCNRA  are  those  in  which 
the  valid  existing  rights  have  been 
established.  Holders  of  mining  claims 


and  mineral  leases  must  demonstrate 
that  they  have  valid  existing  rights 
before  land  disturbing  activities  can  be 
initiated.  This  requirement  would  also 
extend  to  what  in  common  parlance  has 
become  known  as  "recreational 
mining."  There  is  no  authority  for 
recreational  mining  other  than  the 
statutes  cited  in  the  preceding 
paragraph.  Thus,  even  if  an  operator 
claims  that  an  activity  involving  the 
exploration  and/ or  extraction  of  mineral 
resources  is  "recreational"  in  nature, 
that  operator  must  prove  that  he  or  she 
has  valid  existing  rights  to  conduct  that 
activity  under  one  of  the 
aforementioned  statutes. 

Paragraph  (b)  proposes  that  the 
impact  of  mining  activities  be  directed 
away  from  the  Wilderness  Lands  and 
Wild  and  Scenic  Rivers  to  the  extent 
practicable.  This  would  enable  the 
impacts  of  developmental  drilling 
operations  and  the  construction  of 
access  routes,  among  other  things,  to  be 
concentrated  on  lands  which  may  be 
better  suited  to  such  uses  or  which  may 
not  possess  the  number  or  degree  of 
resource  values  exhibited  on  Wilderness 
Lands  or  Wild  and  Scenic  Rivers. 

Paragraphs  (c)  and  (d)  concern  the 
extraction  and  use  of  mineral  materials 
in  the  HCNRA.  Mineral  materials 
include,  but  are  not  limited  to,  common 
varieties  of  sand,  gravel,  and  stone  and 
are  governed  by  the  Mineral  Materials 
Act  of  1947.  30  use.  601  et  seq..  rather 
than  the  mining  and  mineral  leasing 
laws.  As  a  result,  activities  related  to 
mineral  materials  are  not  subject  to  the 
withdrawal  of  federal  lands  from  the 
operation  of  the  mining  and  mineral 
leasing  laws  in  Section  11  of  the  Act. 
These  standards,  in  addition  to  the 
applicable  provisions  of  Subpart  C  of  36 
CFR  part  228,  specify  the  circumstances 
under  which  exploration,  extraction  and 
use  of  common  variety  mineral 
materials  may  occur  in  the  HCNRA. 
Paragraph  (c)  would  provide  that 
mineral  materials  may  only  be  used  in 
the  HCNRA  for  the  purpose  of 
constructing  or  maintaining  facilities 
such  as  roads,  existing  airfields,  trails 
and  other  recreation  developments. 

Paragraph  (d)  would  require  that 
mineral  materials  needed  for  use  in  the 
HCNRA  for  one  of  the  enumerated 
purposes  in  paragraph  (c)  or  for  use 
outside  the  HCNRA  on  a  project  with 
specific  and  identifiable  benefits  for  the 
HCNRA  must  come  from  sources 
located  outside  the  HCNRA  unless  (1) 
the  cost  associated  with  using  non- 
HCNRA  mineral  materials  adds 
significantly  to  the  costs  of  the  material, 
or  (2)  the  transportation  of  mineral 
materials  from  outside  the  HCNRA 
presents  a  safety  hazard  to  the  motoring 
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public. When  mineral  materials  are 
obtained  from  inside  the  HCNRA, 
environinental  impact  at  the  source 
must  be  mitigated  by  contouring  the 
land,  re-establishing  vegetation,  and 
other  appropriate  measures.  This 
paragraph  would  further  p>rohibit  the 
extraction  of  mineral  materials  from 
sources  inside  the  HCNRA  if  the  use 
would  be  outside  the  HCNRA  and 
would  not  directly  benefit  the  HCNRA. 

Proposed  paragraph  (b)(1)  would 
incorporate  the  standards  and 
guidelines  in  paragraphs  (aKD  and  (aH2) 
for  Other  Lands  and  apply  them  to 
Wilderness  Lands.  This  would  ensure 
the  consistency  of  Forest  Service 
administration  of  mining  activities 
within  the  HCNRA  and  further  the 
protection  and  enhancement  of  the 
values  which  caused  Congress  to 
designate  the  HCNRA. 

Paragraph  (b)(2)  would  prohibit  the 
extraction  of  mineral  materials  from  the 
Wilderness  Lands.  This  is  a  restatement 
of  existing  authority  in  36  CFR 
293.14(c). 

The  effect  of  the  foregoing  standards 
is  to  provide  for  the  continued 
maintenance  and  development  of 
facilities  and  transportation  routes 
necessary  for  the  administration  and 
safe  use  and  eo)oyment  of  the  HCNRA 
while  at  the  same  time  minimizing  the 
impacts  of  such  activities  on  HCNRA 
lands  and  directing  such  activities  to 
non-HCNRA  lands  wherever  possible. 

Section  292.48    Grazing  ActivitJes 

Proposed  §  292.48  would  create  four 
standards  to  guide  Forest  Service 
administration  of  grazing  activities  on 
National  Forest  System  lands 
throughout  the  entire  HCNRA.  The 
agency  felt  that  one  set  of  standards  and 
guidelines  for  the  entire  HCNRA  would 
be  simpler  to  administer  and  would 
adequately  provide  for  the  continuation 
of  grazing  and  the  protection  and 
enhancement  of  the  HCNRA  resource 
values.  Though  not  expressly 
referenced,  the  relevant  provisions  of 
the  Granger-Thye  Act,  16  U.S.C  580  et 
seq.,  the  Federal  Land  Policy  and 
Management  Act,  43  U.S.C  1701  et  seq., 
the  Public  Rangelands  Improvement 
Act.  43  U.S.C  1901  et  seq.,  and 
regulations  at  36  CFR  part  222  would 
also  apply. 

Para^aph  (a)  would  authorize  the 
grazing  of  domestic  livestock  only  on 
National  Forest  rangeland  that  has  been 
found  to  be  in  satisfactory  condition.  In 
those  situations  where  the  land  is 
suitable  and  in  satisfactory  conditions, 
livestock  grazing  could  only  take  place 
in  such  numbers,  seasons,  and  methods 
which  will  ensure  that  the  satisfactory 
cooditioQ  is  maintained.  This  provision 


will  ensitre  that  domestic  livestock 
grazing  will  not  occur  on  rangelands 
that  are  currently  in  substandard 
condition  nor  will  it  occur  in  such  a 
way  as  to  degrade  rangelands  that  are 
currently  in  satisfactory  condition. 

Proposed  paragraph  (b)  requires  the 
Forest  Service  to  administer  the  grazing 
program  to  minimize  or  eliminate 
conflicts  between  domestic  livestock 
and  fish  and  wildlife,  outdoor 
recreation,  and  the  preservation  and 
conservation  of  the  other  natural  values 
for  which  the  HCNRA  was  established 
by  adjusting  the  level,  type  of  livestock, 
or  manner  of  grazing.  This  paragraph 
further  requires  that  the  domestic 
livestock  grazing  must  cease  in  the 
event  that  the  adjustment  in  the  grazing 
activity  has  failed  to  eliminate  the 
conflict.  This  ensures  that  grazing  will 
not  continue  if  it  can  not  be  conducted 
in  a  manner  that  is  compatible  with  the 
purposes  for  which  the  HCNRA  was 
established. 

Paragraph  (c)  would  require  that  range 
improvements  constructed  or 
implemented  on  National  Forest  System 
lands  must  be  as  unobtrusive  as  possible 
while  still  accomplishing  the  purposes 
for  which  the  improvement  was 
required.  This  could  involve  fences  or 
water  storage  facilities  being 
constructed  in  a  visually  inconspicuous 
fashion  or  the  use  of  vegetative 
treatments  in  an  environmentally 
sensitive  manner. 

Paragraph  (d)  would  require  that  in 
administering  the  domestic  livestock 
grazing  program,  measures  must  be 
instituted  to  protect  and  conserve 
riparian  areas.  This  could  take  the  form 
of  restrictions  on  place,  time,  or  manner 
of  livestock  grazing  and  would  be  in 
furtherance  of  protecting  and  enhancing 
fish  and  wildlife  habitat  which  is  one  of 
the  management  objectives  of  the 
HCNRA. 

Summary 

The  proposed  rule  establishes 
standards  for  National  Forest  System 
lands  within  the  HCNRA  to  ensure  that 
the  activities  which  occur  on  the 
National  Forest  System  lands  within  the 
HCNRA  are  compatible  with  the 
purposes  for  which  the  HCNRA  was 
created.  The  proposed  regulations  have 
been  carefully  drafted  to  include  only 
those  management  standards  and 
guidelines  which  are  nonduplicative. 

Except  in  those  instances  m  which 
there  would  be  a  direct  and 
irreconcilable  conflict,  this  proposed 
rule  would  not  supplant  the  Forest 
Service's  existing  regulatory  authority 
related  to  National  Forest  System  lands. 
This  regulatory  authority  covers  a 
panoply  of  subjects  including,  but  not 


limited  to,  range  management  (36  CFR 
part  222).  timber  (36  CFR  part  223). 
minerals  (36  CFR  part  228).  off-road 
vehicle  use  (36  CFR  part  295). 
archeological  resources  (36  CFR  part 
296).  and  historic  and  cultural 
properties  (36  CFR  part  800). 

Nor  would  this  proposed  rule  simply 
restate  the  current  regulatory  authority 
of  the  Forest  Service  to  administer  the 
National  Forest  System  lands.  Instead, 
this  proposed  rule  would  augment 
existing  regulatory  authority  to  establi^ 
standards  and  guidelines  that  would 
address  the  subject  matter  areas 
identified  in  section  10  that  were  of 
particular  concern  to  Congress  when  the 
HCNRA  was  established  in  1975.  Public 
comment  is  invited  and  will  be 
considered  in  adoption  of  a  final  rule. 

In  summary,  these  standards  and 
guidelines  will  protect  and  preserve 
historic,  archeologic.  and  paleontologic 
resources;  provide  for  the  use  of 
motorized  and  mechanical  equipment: 
provide  for  the  use  of  motorized  and 
nonmotorized  rivercraft;  and  establish 
the  permissible  scope  and  extent  of 
timber  harvesting,  mining,  and  grazing 
on  National  Forest  System  lands  in  the 
HCNRA.  In  so  doing,  the  Forest  Service 
will  be  able  to  ensure  that  the  natural 
beauty,  historical,  and  archeological 
values  of  the  HCNRA  are  preserved  for 
this  and  future  generations,  and  that  the 
recreational  and  ecological  values  and 
public  enjoyment  of  the  area  are  thereby 
enhanced. 

Regulatory  Impact 

This  rule  has  been  reviewed  under 
Executive  Order  12866  on  "Regulatory 
Planning  and  Review."  It  has  been 
determined  that  this  is  not  a  significant 
rule. 

This  rule  also  has  been  considered  in 
light  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  and  it  has  been 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  that  act. 

Environmental  Impact 

This  proposed  rule  is  promulgated  in 
accordance  with  section  10  of  the  Act. 
16  U.S.C  460gg-7.  The  affected 
environment  and  consequences  of 
implementing  management  alternatives 
for  the  HCNRA  were  analyzed  and 
disclosed  in  the  Environmental  Impact 
Statement  for  the  Comprehensive 
Management  Plan  that  was 
implemented  by  the  Chief  of  the  Forest 
Service  on  May  23, 1981.  The  analysis 
completed  for  the  CDmpreber>sive 
Management  Plan  was  revalidated  in 
April  1990  with  the  signing  of  the 
Wallowa-Whitnian  National  Forest  Land 
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and  Resource  Management  Plan  Record 
of  Decision  (page  1).  A  review  of  this 
proposed  rule  indicates  no  potential  for 
significant  effect  on  the  quality  of  the 
human  environmental  other  than  that 
previously  disclosed  in  the 
Environmental  Impact  Statement.  The 
environmental  consequences  of  any 
future  projects  will  be  subject  to  site 
specific  analysis  pursuant  to  Forest 
Service  National  Environmental  Policy 
Act  procedures  (Forest  Service  Manual 
Chapter  1950,  Forest  Service  Handbook 
1909.15).  Therefore,  no  additional 
environmental  documentation  is 
deemed  needed  on  this  rule. 
Information  pertaining  to  the 
environmental  analysis  may  be  obtained 
by  %vriting  or  calling  the  persons  or 
offices  listed  under  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT. 

Takings  Implication 

In  compliance  with  Executive  Order 
12630  and  the  Attorney  General's 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,  the  takings  implications  of  this 
proposed  rule  have  been  reviewed  and 
considered.  It  has  been  determined  that 
there  is  no  risk  of  a  taking. 

Executive  Order  12778,  Civil  Justice 
Reform  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted.  (1)  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
im{>ede  its  full  implementation  would 
b^  preempted:  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  could  file  suit  in  court 
challenging  its  provisions. 

Paperwork  Reduction 

This  rule  will  not  result  in  additional 
paperwork  not  already  approved  for  use. 
Therefore,  the  review  provisions  of  the 
Papyerwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

List  of  Subfects  in  Part  292 

National  recreation  areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Part  292  of  Chapter  11  of  Title  36  of  the 
Code  of  Federal  Regulations  by  revising 
Subpart  F  to  read  as  follows: 


PART  292— NATIONAL  RECREATION 
AREAS 

Subpart  F— Heils  Canyon  National 
Recreation  Area — Federal  Lands 

Sec 

292.40  Purpose  and  scope. 

292.41  Definitions. 

292.42  Management  standards  and 
guidelines. 

292.43  Protection  and  preservation  of 
cultural  and  paleontological  resources. 

292.44  Use  of  motorized  and  mechanical 
equipment. 

292.45  Use  of  motorized  and  non-motorized 
rivercraft. 

292.46  Timber  harvesting  activities. 

292.47  Mining  activities. 

292.48  Crazing  activities. 

Subpart  F— Heils  Canyon  National 
Recreation  Area — Federal  Lands 

Authority:  Sec.  10.  Public  Law  94-199,  89 
Stat  1117  (16  U.S.C.  460gg-7). 

§  292.40    Purpose  and  scope. 

(a)  Purpose.  The  rules  of  this  subpart 
establish  standards  and  guidelines  for 
the  protection  and  preservation  of 
historic,  archaeological,  and 
paleontological  resources,  the  use  of 
motorized  and  mechanical  equipment, 
the  use  of  motorized  and  nonmotorized 
rivercraft.  and  the  management, 
utilization,  and  disposal  of  natural 
resources  by  timber  harvesting,  mining 
and  grazing  on  National  Forest  System 
lands  that  comprise  the  Hells  Canyon 
National  Recreation  Area  located  in  the 
Wallowa-Whitman,  Nez  Perce,  and 
Payette  National  Forests  in  the  States  of 
Idaho  and  Oregon  as  established  by  the 
Act  of  December  31,  1975,  as  amended 
(89  Stat.  1117,  16  U.S.C.  460gg  ef  seq). 

(b)  Scope.  Management  of  National 
Forest  System  lands  within  the  Hells 
Canyon  National  Recreation  Area  is 
subject  to  all  laws,  rules,  and 
regulations  applicable  to  the  National 
Forest  System,  except  as  otherwise 
provided  in  this  subpart.  In  the  event  of 
a  conflict  or  inconsistency  between 
rules  of  this  subpart  and  other  rules 
within  this  title,  the  rules  of  this  subpart 
shall  take  precedence  to  the  extent 
permitted  by  law, 

§292.41    Oefinitions. 

Special  terms  used  in  this  subpart  are 
defined  as  follows: 

Act  means  the  Act  of  December  31, 
1975,  as  amended  (Pub.  L.  94-199.  89 
Stat.  1117)  which  established  the  Hells 
Canyon  National  Recreation  Area. 

Comprehensive  Management  Plan  is 
the  document  that  establishes  the  array, 
levels,  and  manner  of  resource  uses 
within  the  HCNRA.  It  is  incorporated  as 
part  of  the  Wallowa- Whitman  National 


Forest  Land  and  Resource  Management 
Plan. 

Cultural  Resources  means  historic  and 
archaeological  resources. 

HCNRA  is  the  abbreviation  for  the 
Hells  Canyon  National  Recreation  Area. 

Intermediate  Cutting  means  any 
removal  of  trees  from  a  stand  between 
the  time  of  its  formation  and  the  har\-est 
cutting.  Examples  of  intermediate 
cutting  include,  but  are  not  limited  to. 
cleaning,  thinning,  liberation, 
improvement,  hazard  removal,  salvage 
and  sanitation  cuttings. 

Mining  means  any  activity  related  to 
the  discovery,  extraction  and 
exploitation  of  minerals  or  mineral 
materials  including,  but  not  limited  to. 
actions  taken  pursuant  to  the  Mining 
Act  of  1872.  30  U.S.C.  22  et  seq..  the 
Mineral  Leasing  Act  of  1920,  30  U.S.C. 
181  ef  seq.,  the  Mineral  Materials  Act  of 
1947,  30  U.S.C.  601  et  seq..  or  any  other 
activity  using  hydraulic  equipment, 
pans,  ground  sluicing,  sluice  boxes, 
rockers,  or  suction  dredges. 

Motorized  and  Mechanical  Equipment 
has  the  same  meaning  as  '"mechanical 
transport"  and  "motorized  equipment" 
in  36  CFR  293.6(a)  and  (b),  except  that 
this  term  does  not  include  either 
motorized  or  nonmotorized  rivercraft  or 
motorized  wheelchairs  or  other  devices 
used  solely  to  assist  persons  with 
disabilities. 

Motorized  Rivercraft  means  any  boat 
capable  of  being  mechanically  propelled 
by  propeller(s)  or  jet  pump(s)  upstream 
through  rapids. 

Non-Motorized  Rivercraft  means  any 
boat  which  is  not  a  motorized  rivercraft. 

Other  Lands  means  all  non  wilderness 
National  Forest  Systems  lands  in  the 
HCNRA. 

Paleontological  Resources  means  any 
remains,  trace,  or  imprint  of  a  plant  or 
animal  that  has  been  preser\'ed  in  the 
Earth's  crust  prior  to  the  Holocene 
epoch. 

Ranger  is  the  HCNRA  Area  Ranger, 
Wallowa-Whitman  National  Forest,  with 
offices  located  in  Enterprise.  Oregon. 
Riggins.  Idaho,  and  Clarkston, 
Washington,  except  for  the  Rapid  Wild 
and  Scenic  River  where  the  term  refers 
to  the  Salmon  River  District  Ranger.  Nez 
Perce  National  Forest,  located  in 
Whitebird.  Idaho. 

Selective  Cutting  means  single  tree  or 
group  selection  cutting  and  is  the 
periodic  removal  of  trees  individually  or 
in  small  groups  from  an  uneven  aged 
forest  in  order  to  maintain  diverse 
stands  of  irregular  constitution  and  for 
which  the  management  of  the  forest 
ecosystem  is  a  primary  consideration. 

Suitable  means  it  is  appropriate  to 
apply  certain  resource  management 
practices  to  a  particular  area  of  land,  as 
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determined  by  an  ecological  and 
environmental  analysis  of  the  land.  A 
unit  of  land  may  be  suitable  for  a  variety 
of  individual  or  combined  management 
practices. 

Wild  and  Scenic  Rivers  means  the 
designated  segments  of  the  Snake, 
Rapid,  Imnaha  and  any  other  river  or 
segment  thereof  in  the  HCNRA  hereafter 
designated  as  components  of  the 
National  Wild  and  Scenic  Rivers 
System. 

Wilderness  Lands  means  the  Hells 
Canyon  Wilderness,  that  portion  of  the 
Eagle  Cap  Wilderness  in  the  HCNRA, 
and  any  other  wilderness  in  the  HCNRA 
hereafter  designated  as  components  of 
the  National  Wilderness  Preservation 
System. 

§  292.42    Management  standards  and 

guidelines. 

(a)  In  addition  to  existing  statutory- 
and  regulatory  authority  governing 
administration  of  National  Forest 
System  lands  and  resources,  the 
standards  and  guidelines  in  §§  292.43  to 
292.48  of  this  subpart  prescribe  the 
scope  and  extent  of  certain  activities 
that  may  occur  in  the  HCNRA.  These 
standards  and  guidelines  are  consistent 
V,  ith  the  overall  objective  of 
administering  the  HCNRA  to  preserve 
its  natural  beauty,  historical  and 
archaeological  values  and  enhance  its 
recreational  and  ecological  values  and 
the  public's  enjoyment.  The  standards 
and  guidelines  may  vary  depending  on 
whether  the  land  where  the  proposed 
activity  is  contemplated  is  within  the 
Wilderness  Lands  or  the  Other  Lands. 

(bl  The  standards  and  guidelines  of 
this  subpart  govern  the  previous 
programmatic  direction  in  the 
Comprehensive  Management  Plan  that 
has  been  incorporated  into  the  Wallowa- 
Whitman  National  Forest  Land  and 
Resource  Management  Plan.  Site 
specific  environmental  analysis  may  be 
required  even  in  those  situations  where 
a  use  or  activity  is  permissible  under  the 
standards  and  guidelines  set  forth  in 
this  subpart. 

S  292.43    Protection  and  preservation  of 
cultural  and  pateontoioglcal  resources. 

(a)  Other  Lands.  The  following 
standards  and  guidelines  of  this  section 
apply  to  the  protection  and  preservation 
of  cuhural  and  paleontological 
resources  in  the  Ckher  Lands  category  of 
the  HCNRA: 

(1)  The  primary  objective  of  managing 
:ultural  resources  is  the  protection  of 
the  resource  from  damage  or 
destruction.  To  the  extent  consistent 
rtdth  protection,  cultural  resources  may 
ilso  be  managed  for  public  education 
ind  enjoj-ment. 


(2)  The  Ranger  shall  establish 
priorities  for  management  emphasis  and 
protection  of  cultural  resources  based, 
in  part,  on  whether  the  appropriate 
State  Historic  Preservation  Office  has 
concurred  with  the  Forest  Service's 
determination  that  a  cultural  resource  is 
significant. 

(3)  Significant  cultural  resources  are 
to  be  protected  on-site,  unless  the 
Ranger  determines  that  off-site 
protection  is  preferable  because  the 
resource  is  already  adequately 
represented  and  protected  on-site 
elsewhere,  is  within  Wilderness  Lands, 
or  for  other  good  cause  shown. 
Information  about  significant  cultural 
resources  shall  be  documented. 

(4)  The  primary  objective  of  managing 
paleontological  resources  is  for 
scientific  study.  Written  authorization 
from  the  Ranger  must  be  secured  before 
paleontological  resources  can  be 
disturbed  or  removed  in  conjunction 
with  scientific  study. 

(b)  Wilderness  Lands.  The  following 
standards  and  guidelines  apply  to  the 
protection  and  preservation  of  cultural 
and  paleontological  resources  in  the 
Wilderness  Lands  category  of  the 
HCNRA: 

(11  The  standards  and  guidelines  for 
Other  Lands  in  paragraph  (a)  of  this 
section  also  apply  to  Wilderness  Lands. 

(2)  Public  education  and  information 
activities  concerning  cultural  resources 
on  Wilderness  Lands  may  not  be  offered 
or  established  inside  Wilderness  Lands. 

(3)  New  trails  and  relocations  of 
existing  trails  may  not  be  developed  for 
the  sole  purpose  of  providing  public 
access  to  cultural  resource  sites  on 
Wilderness  Lands. 

§  292.44    Use  of  motorized  and  mechanical 
equipment 

The  standards  and  guidelines  of  this 
section  apply  to  the  use  of  motorized 
and  mechanical  equipment  in  the 
HCNRA.  These  standards  and 
guidelines  shall  not  be  construed  to 
impair  or  preclude  the  Forest  Service's 
administration  of  the  HCNRA; 
authorized  scientific  and  other  research 
activities  within  the  HCNRA;  timber 
harvesting,  mining,  or  grazing  activities 
as  authorized  in  §§  292.46-292.48  of 
this  subpart;  responses  by  the  Forest 
Service  or  any  other  federal,  state,  or 
local  agency  to  public  health  or  safety 
emergencies;  or  access  to  private 
inholdings  within  the  HCNRA. 

(a)  Other  Lands.  The  following 
standards  and  guidelines  apply  to  the 
use  of  motorized  and  mechanical 
equipment  in  the  Other  Lands  category 
of  the  HCNRA: 

(1)  Motorized  and  mechanical 
equipment  may  be  used  on  designated 


Forest  Service  access  roads  and  existing 
airstrips  subject  to  terms  and  conditions 
necessary  for  the  safe  use  of  such 
facihties. 

(2)  The  use  of  motorized  and 
mechanical  equipment  is  permissible  on 
designated  National  Forest  trails  subject 
to  terms  and  conditions  necessary  for 
the  safe  use  of  such  facilities  and  if  such 
use  is  compatible  with  the  management 
objectives  set  forth  in  Section  7  of  the 
Act. 

(3)  Use  of  mechanical  equipment  off 
designated  Forest  Service  access  roads. 
National  Forest  trails,  and  existing 
airstrips  is  permissible  subject  to  terms 
and  conditions  necessary  for  the  safe 
use  of  such  equipment  and  if  such  use 
is  compatible  with  the  management 
objectives  set  forth  in  Section  7  of  the 
Act. 

(4)  Use  of  motorized  equipment  is 
prohibited  off  designated  Forest  Service 
access  roads.  National  Forest  trails,  and 
existing  airstrips  unless  it  is  reasonably 
necessary  to  attain  one  or  more  of  the 
management  objectives  set  forth  in 
Section  7  of  the  Act. 

(b)  Wilderness  Lands.  Except  as 
provided  for  in  Sections  4  (c)  and  (d)  of 
the  Wilderness  Act  and  regulations  at  36 
CFR  parts  261  and  293.  the  use  of 
motorized  and  mechanical  equipment  is 
prohibited  on  Wilderness  Lands. 

§  292.45    Use  of  motorized  and  non- 
motorized  rivercraft 

The  standards  and  guidelines  of  this 
section  apply  to  the  use  of  motorized 
and  non-motorized  rivercraft  on  the 
Wild  and  Scenic  Rivers  within  the 
HCNRA. 

(al  The  use  of  non-motorized 
rivercraft  may  be  permitted  subject  to 
restrictions  on  numbers,  duration, 
seasons,  or  other  matters  which  may  be 
deemed  by  the  Ranger  necessary  to 
protect  and  enhance  the  values  for 
which  the  rivers  were  designated  wild 
and  scenic  or  to  ensure  the  safe  use  and 
enjoyment  of  the  rivers. 

(bj  The  use  of  motorized  rivercraft  is 
prohibited,  except  on  the  Snake  River. 

(c)  The  use  of  motorized  and  nori- 
motorized  rivercraft  is  subject  to  all 
Federal  and  State  boating  registration 
and  safety  laws. 

(d)  The  use  of  motorized  or  non- 
motorized  rivercraft  on  the  Snake  Wild 
and  Scenic  River  requires  prior  written 
authorization  from  the  Ranger  and  may 
be  subject  to  limitations  on  numbers, 
duration,  seasons,  or  noise  limits,  or 
other  restrictions  which  may  be  deemed 
by  the  Ranger  necessary  to  protect  and 
enhance  the  values  for  which  the  Snake 
River  was  designated  wild  and  scenic  or 
to  ensure  the  safe  use  and  enjoyment  of 
the  river. 
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(e)  In  authorizing  the  use  of  motorized 
and  non-motorized  rivercraft  on  the 
Snake  Wild  and  Scenic  River,  the 
Ranger  must  reasonably  accommodate 
both  private  and  commercial  users  of 
each  type  of  rivercraft. 

(f)  In  authorizing  the  use  of  motorized 
and  non-motorized  rivercraft  on  the 
Snake  Wild  and  Scenic  River,  the 
Ranger  must  ensure  that  the  user 
capacity  of  the  river  is  not  exceeded. 

(g)  In  authorizing  the  use  of  motorized 
and  non-motorized  rivercraft  on  the 
Snake  Wild  end  Scenic  River,  the 
Ranger  shall  seek  to  minimize,  where 
practicable,  conflicts  between  motorized 
and  non-motorized  rivercraft  users  and 
between  both  types  of  rivercraft  users 
and  all  other  users  of  the  river. 

§  292.46    Timber  harvesting  activities. 

(a)  Other  Lands.  The  standards  and 
guidelines  of  this  section  apply  to 
timber  harvesting  activities  in  the  Other 
Lands  category  of  the  HCNRA. 

(1)  Timber  may  be  harvested  in  order 
to  protect  and  enhance  ecosystem 
health,  wildlife  habitat,  or  recreational 
uses;  to  reduce  the  risk  of  harm  posed 
by  hazard  trees;  or  to  respond  to  natural 
events  such  as  wildfire,  flood, 
earthquake,  volcanic  eruption,  high 
winds,  and  disease  or  pest  infestation. 

(2)  Where  authorized,  trees  may  be 
removed  by  selective  or  intermediate 
cuttings.  Openings  created  by  the  timber 
harvesting  activity  must  be  limited  in    , 
size  and  number  to  the  minimum 
necessary  to  accomplish  the  purpose  of 
the  har\-est.  and  must  blend  with  the 
natural  landscape  to  the  extent 
practicable. 

(b)  Wilderness  Lands.  Except  as 
provided  for  in  Sections  4  (c)  and  (d)  of 
the  Wilderness  Act  and  regulations  at  36 
CFR  pert  293.  timber  harvesting  is 
prohibited  on  Wilderness  Lands. 

§292.47    Mtn<ng  sctlvtties. 

(a)  Other  Lands.  The  standards  and 
guidelines  of  this  section  apply  to 
mining  activities  in  the  Other  Lands 
category  of  the  HCNRA. 

(1)  All  mining  activities  are 
prohibited  subject  to  valid  existing 
rights. 

(2)  The  impact  of  mining  activities 
including,  but  not  limited  to,  drilling 
and  the  development  of  ingress  and 
egress  routes,  must  be  minimized  and 
directed  away  from  Wilderness  Lands 
and  Wild  and  Scenic  Rivers  to  the 
extent  practicable. 

(3)  Mineral  materials  including,  but 
not  limited  to  common  varieties  of 
gravel,  sand,  or  stone  may  be  used  only 
within  the  HCNRA  for  the  purpose  of 
construction  and  maintenance  of 
facilities  including,  but  not  limited  to. 


roads,  existing  airfields,  trails,  and 
recreation  developments. 

(4)  Sources  of  mineral  materials 
should  be  located  outside  the  HCNRA. 
Sources  for  mineral  materials  that  may 
be  used  to  benefit  the  HCNRA  may  be 
located  inside  the  HCNRA  if  the  cost  of 
obtaining  the  materials  outside  the 
HCNRA  adds  significantly  to  the  costs 
of  the  materials,  or  the  transportation  of 
mineral  materials  from  outside  the 
HCNRA  present  a  safety  hazard  to  the 
motoring  public.  When  mineral 
materials  are  obtained  from  inside  the 
HCNRA,  environmental  impact  at  the 
mineral  source  must  be  mitigated  by 
contouring  the  land;  re-establishing 
vegetation,  and  other  appropriate 
measures.  The  HCNIL\  shall  not  be  the 
source  of  mineral  materials  for  use 
outside  the  HCNRA  for  projects  that  do 
not  directly  benefit  the  HCNRA. 

(b)  Wilderness  Lands.  The  standards 
and  guidelines  of  this  section  apply  to 
mining  activities  in  the  Wilderness 
Lands  category  of  the  HCNRA. 

(1)  The  standards  and  guidelines  for 
Other  Lands  in  paragraphs  (a)(1)  and  (2) 
of  this  section  also  apply  to  Wilderness 
Lands. 

(2)  Extraction  of  mineral  materials  is 
prohibited  on  Wilderness  Lands. 

§292.48    Grazing  activities. 

The  following  standards  and 
guidelines  apply  to  domestic  livestock 
grazing  activities  in  the  HCNRA: 

(a)  Q-azing  may  occur  only  on 
rangeland  determined  to  be  suitable  for 
grazing  and  to  be  in  satisfactory 
condition. 

(b)  Where  domestic  livestock  grazing 
is  incompatible  with  the  protection, 
restoration,  and/or  maintenance  of  fish 
and  wildlife  or  their  habitats;  public 
outdoor  recreation;  conser\'ation  of 
scenic,  wilderness,  and  scientific 
values;  or  rare  combinations  of 
outstanding  ecosystems,  the  livestock 
use  shall  be  modified  as  necessarv'  to 
eli.minate  or  avoid  the  incompatibility. 
In  the  event  an  incompatibility  persists 
after  the  modification,  or  modification  is 
not  feasible,  the  livestock  use  shall  be 
terminated. 

(c)  Range  improvements  must  be 
designed  and  located  to  minimize  their 
impact  on  scenic,  cultural,  fish  and 
wildlife,  and  other  resources  in  the 
HCNRA  to  the  extent  practicable. 

(d)  The  authorization  of  grazing  use. 
through  a  grazing  permit,  must  provide 
for  terms  and  conditions  which  protect 
and  conserve  riparian  areas. 

Dated:  December  23. 1993. 
WilUam  L.  McLeese, 
Acting  Chief. 
[FR  Doc.  94-1035  Filed  1-18-94;  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[1MA-24-1-4028;  A-1-FRL^4821-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Amendment  to 
Massachusetts'  SIP  (for  Ozone  and  for 
Cart}on  Monoxide)  for  Transit  Systems 
Improvements  and  High  Occupancy 
Vehicle  Facilities  In  tt>e  Metropolitan 
Boston  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  Slate  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  provides  for  the 
Commonwealth  of  Massachusetts' 
Executive  Office  of  Transportation  and 
Construction  to  construct  and  operate 
specified  transit  facilities  and  high 
occupancy  vehicle  (HOV)  lanes 
established  therein.  Implementation  of 
the  defined  transportation  projects  will 
help  reduce  the  use  of  automobiles, 
provide  for  additional  transit  facilities 
in  the  Metropolitan  Boston  Region,  and 
improve  traffic  operations  on  the 
region's  roadways,  resuhing  in 
improved  air  quality.  This  action  should 
have  a  beneficial  effect  on  air  quality 
because  it  is  intended  to  reduce  vehicle 
miles  traveled  (\TvlT)  in  the  Boston 
Metropolitan  Area.  The  emissions  to  be 
reduced  include  hydrocarbons  (ground- 
level  ozone  precursors)  and  carbon 
monoxide  (CO). 

This  action  is  being  taken  under 
section  110(a)  and  (1)  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  18.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy.  Director.  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environ-  mental 
Protection  Agency,  Region  1,  JFK 
Federal  Bldg.,  Boston,  MA  02203. 
Copies  of  the  Commonwealth's 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street, 
10th  floor,  Boston.  MA;  and  the  Division 
of  Air  Quality  Control,  Department  of 
Environmental  Protection.  One  Winter 
Street,  7th  Floor,  Boston.  MA  0210R. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Cooke,  (617)  565-3227. 
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SUPPLEMENTARY  INFOAMATION:  On 
December  9.  1991,  the  Massachusetts 
Department  of  Environmental  Protection 
(MA  DEP)  submitted  a  revision  to  its  SIP 
for  Transit  Systems  Improvements  and 
HOV  Facilities  in  the  Metropolitan 
Boston  Air  Pollution  Control  District. 
This  new  regulation  commits  the 
Massachusetts  Executive  Office  of 
Transportation  and  Construction  (MA 
EOTC)  to  pursue  implementation, 
monitoring,  and  enforcement  of  transit 
system  improvements  and  HOV 
facilities  that  were  identified  as 
transportation  and  air  quality  mitigation 
measures  in  a  1990  Final  Supplemental 
Environmental  Impact  Statement  for  the 
CA/THT  project.  ElPA  determined  five  of 
the  proposed  TCMs  were  necessary  to 
help  achieve  an  air  quality  benefit  from 
the  CA/THT.  This  SIP  amendment 
amends  310  CMR  7.00  by  adding  two 
new  sections;  310  CMR  7.36-"Transit 
System  Improvements,"  and  310  CMR 
7.37-"High  Occupancy  Vehicle  Lanes." 

Background 

The  intent  of  the  proposed  regulation 
is  to  reduce  concentrations  of  ground- 
level  ozone  by  codifying  commitments 
from  the  MA  EOTC  to  implement  HOV 
and  transit  system  improvements.  These 
commitments  were  originally  included 
as  part  of  a  Metropolitan  Planning 
Organization-approved  Memorandum  of 
Understanding  (MOU):  Traffic  and  Air 
Quality  Mitigation  For  the  Central 
Artery/Third  Harbor  Tunnel  Project 
(CA/T)  and  were  incorporated  into 
Massachusetts  Air  Pollution  Control 
Regulations  310  CMR  7.00  through 
adding  Section  7.36:  Transit  System 
Improvements;  and  Section  7.37:  High 
Occupancy  Vehicle  Lanes.  The 
regulations  are  designed  to  help  reduce 
the  use  of  automobiles,  to  provide  for 
additional  transit  facilities  in  the 
Metropolitan  Boston  region,  and  to 
improve  traffic  operations  on  the 
region's  roadways,  resulting  in 
improved  air  quality. Reducing  VMT 
eases  traffic  congestion  and  can  lead  to 
improved  air  quality.  To  the  extent  that 
reductions  in  regional  VMT  improve 
traffic  flow,  a  subsequent  reduction  in 
the  sources  of  CO  and  volatile  organic 
compounds  (VOC)  may  be  achieved. 

Reducing  VMT  will  also  contribute  to 
a  direct  and  indirect  reduction  in  air 
toxics.  Emissions  from  gasoline-driven 
engines  contain  air  toxics,  such  as 
benzene,  a  known  carcinogen.  Many 
products  of  incomplete  combustion, 
including  polycyclic  aromatic 
hydrocarbons  such  as  benzo-a-pyrene, 
are  emitted  by  gasoline  and  diesel 
engines  and  are  associated  with  chronic 
and  acute  health  effects.  Gasoline 
vapors  released  during  transfer  or 


pumping  of  fuel  also  contain  benzene 
and  other  air  toxics.  The  health  effects 
of  air  toxics  are  wide-ranging  and  can 
vary  from  long-term  carcinogenic 
effects,  to  short-term  adverse  health 
effects. 

The  Massachusetts  regulations  are 
designed  to  support  the 
Commonwealth's  transportation  control 
strategies  and  future  attempts  to  control 
VMT  and  ease  traffic  congestion  in  the 
metropolitan  Boston  Area.  For  example, 
the  facilities  provided  for  in  these 
regulations  could  support  the 
development  of  employee  trip-reduction 
programs  by  creating  alternatives  to 
single-occupant  vehicles. 

Summary  of  Proposed  Transit  System 
Improvements 

The  Transit  System  Improvements 
regulation  consists  of  seven  subsections 
summarized  as  follows: 

(1)  Applicability:  The  transit  system 
improvements  regulation  applies  to  MA 
EOTC. 

(2)  Transit  System  Improvement 
Projects:  The  following  transit  projects 
must  be  completed  and  available  for 
public  use  by  these  dates: 

•  By  December  31, 1992-Lynn  Central 
Square  Station  and  Parking  Garage, 
North  Station  high  platforms  and  high 
tracks,  Lynn  Transit  Station  Bus 
Terminal. 

•  By  December  31. 1994-South  Station 
Bus  Terminal,  South  Station  Track 
Number  12,  Ipswich  Commuter  Rail 
Line  extension  to  Newburyport. 

•  By  December  31,  1996-Old  Colony 
Commuter  Rail  Line  Extension, 
Framin^am  Commuter  Rail  Line 
Extension  to  Worcester,  10,000  Park 
and  Ride  and  Commuter  Rail  parking 
spaces  outside  of  the  Boston  core. 

•  By  December  31.  1997-Green  Line 
Arborway  Restoration. 

•  By  December  31.  1998-Blue  Line 
platform  lengthening  and 
modernization. 

•  By  December  31, 1999-10.000  Park 
and  Ride  and  Commuter  Rail  Station 
Parking  spaces  outside  of  the  Boston 
core  in  addition  to  those  completed 
by  December  31.  1996. 

•  By  December  31.  2001 -South  Boston 
Piers  Electric  Bus  Service. 

•  By  December  31.  2011-Green  Line 
extension  to  Ball  Square/Tufts 
University.  Blue  Line  Connection 
from  Bowdoin  Station  to  the  Red  Line 
at  Charles  Station. 

(3)  Project  Delays,  Project  Deadline 
Extensions;  and 

(4)  Substitute  Transit  System 
Improvement  Projects:  As  described 
above,  section  7.36(2)  of  the  regulation 
identifies  specific  transit  projects  which 


must  be  completed  by  s[>ecinc  dates.  In 
section  7.36(3)  of  the  regulation, 
however,  it  appears  MA  EOTC  is 
authorized  to  send  MA  DEP  a  notice 
delaying  the  completion  date  for  any 
project.  If  the  date  is  delayed  for  more 
than  three  years,  the  rule  requires  MA 
EOTC  to  propose  a  substitute  transit 
improvement  project  under  the  process 
contained  in  section  7.36(4).  EPA  is 
taking  comments  on  the  way  the  transit 
project  regulation  addresses  project 
delays  and  substitute  projects. 

Under  7.36(4),  MA  EOTC  may  at  any 
time,  and  pursuant  to  7.36(3)  must  in 
the  event  of  a  delay  of  over  3  years, 
propose  a  substitute  transit  project  to 
MA  DEP.  MA  EOTC  may  substitute  a 
project  if  EOTC  demonstrates  to  MA 
DEP  that  the  project: 

*  *  *  achieves  equal  or  greater  emission 
reductions  of  nonmethane  hydocarbons  |sic| 
(NMHC).  carbon  monoxide  (CO)  and  nitrogen 
oxides  (NOx)  and  would  provide  a  greater 
improvement  in  air  quality  for  CO  and  NOx 
in  the  area  where  the  required  project  was  to 
have  been  implemented,  in  both  the  short 
and  long  term. 

310  CMR  7.36(4)(a)(l).  MA  DEP  must 
supply  EPA  with  a  copy  of  MA  EOTC's 
petition  for  the  substitute,  any 
demonstration,  and  MA  DEP's  action  on 
the  petition.  However,  EPA  has  no  role 
in  approving  the  project  or  reviewing  it 
prior  to  MA  DEP's  acceptance  of  the 
substitute.  In  addition,  there  is  also  no 
public  notice  provided  for  any  decision 
to  substitute  a  project. 

EPA  has  two  concerns  v^th  these 
provisions.  First,  EPA  and  the  public 
cannot  rely  on  the  completion  dates 
listed  in  7.36(2)  as  the  final  enforceable 
compliance  dates  for  the  transit  projects. 
The  rule  allows  MA  EOTC  and  MA  DEP 
to  extend  those  dates  by  at  least  3  years. 

Second,  and  more  importantly,  at  the 
end  of  any  3  year  delay  or  any  time 
before  that.  MA  DEP  is  authorized, 
without  any  EPA  concurrence  or  public 
comment,  to  substitute  another  transit 
project  for  those  listed  in  the  rule.  MA 
DEP  has  imposed  on  itself  and  MA 
EOTC  a  standard  for  reviewing 
.substitute  projects,  quoted  above,  that 
essentially  requires  the  new  project  to 
provide  air  quality  benefits  equivalent 
to  or  better  than  the  original  project 
specified  in  the  regulation.  But  other 
than  to  limit  substitute  projects  to 
"transit  improvement  projects,"  the  type 
of  substitute  project  is  otherwise 
unconstrained  by  the  regulation. 

There  are  many  types  of 
transportation  control  measures  that 
might  reasonably  be  treated  as  substitute 
transit  projects  under  this  rule,  ranging 
from  concrete  capital  investments  such 
as  different  rail  lines  or  special  bus 
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lanes  to  market-based  incentives  such  as 
mass  transit  fare  subsidies  or  highway 
tolls. '  It  is  impossible  for  EPA  to  know 
what  sort  of  substitute  projects  MA  DEP 
might  be  evaluating  in  the  future. 
Consequently,  it  is  also  impossible  for 
EPA  to  judge  objectively  the 
equivalency  of  any  new  project,  since 
the  MA  DEP  has  not  committed  to  using 
EPA-approved  methodology  for 
determining  air  quality  benefits.  The 
regulation  does  not  provide  for  any 
specific  quantification  methodology  that 
might  allow  EPA  to  assess  the 
replicability  of  any  air  quality  benefits 
analysis  MA  DEP  will  conduct  in 
evaluating  a  substitute  project. 
Therefore,  EPA  cannot  now  calculate 
with  acceptable  reliability  the  emissions 
reductions  MA  DEP,  EPA,  and  the 
public  will  be  able  to  enforce  under  this 
rule. 

On  the  other  hand,  EPA  believes  that 
the  kind  of  transit  measures  identified 
in  this  rule  are  directionally  sound  and 
that  any  substitute  project  meeting  the 
standard  contained  in  the  rule  should 
contribute  to  achieving  the  air  quality 
standards  for  ozone  and  CXD.  Since 
under  the  current  ozone  and  CO  SIPs  for 
this  area,  there  are  no  specific  measures 
to  promote  transit  projects,  section  7.36 
must  necessarily  contribute  more 
emissions  reductions  toward  attainment 
than  the  existing  SIP.  So  although  EPA 
has  concerns  about  the  quantification  of 
air  quality  benefits  these  rules  will 
achieve,  EPA  is  prepared  to  approve 
them  into  the  SIP.  2 

To  address  EPA's  concerns,  however, 
the  Agency  proposes  not  to  grant 
Massachusetts  any  credit  for  emissions 
reductions  from  these  measures  in  any 
reasonable  further  progress  (RFP), 


■  For  example,  (he  regulation  elsewhere  requires 
EOTC  to  study  the  feasibility  of  imptementing  toll 
pricing,  operating  water  shuttle  services,  improving 
rail  service  among  major  cities  In  the  region,  and 
indexing  transit  fares  to  encourage  use  of  transit 
facilities.  310  CMR  7.36(6).  (See  also  the  types  of 
TCM's  enumerated  in  section  108(f)  of  the  Act.) 

'Although  the  transit  system  improvement 
regulations  and,  as  discussed  below,  the  HOV 
regulations  are  not  strictly  spealdng  economic 
incentive  program  (EIP)  rules  under  either  sections 
182  or  187  of  the  Act.  the  analogy  to  so-called 
"directionally  sound"  EIPs  is  useful.  In  its  recent 
proposal  to  guide  implementation  of  EIPs,  EPA 
defines  directionally  sound  strategies  as  "strategies 
for  which  adequate  procedures  to  quantify  emission 
reductions  ...  are  not  defined  as  pan  of  the  EIP." 
58  FR  11126.  §51.491  (Feb.  23. 1993).  The  proposal 
provides  that  directionally  sound  strategies  that  "do 
not  yield  quantifiable  emissions  reductions 
creditable  towards  RFP  or  attainment 
demonstrations  . . .  may  be  included  in  an  area's 
attainment  plan,  without  credit ...  if  the  strategy 
contributes  to  the  area  coming  into  . . .  attainment." 
58  FR  11113.  Similarly,  the  transit  project  and  HOV 
regulations  do  not  provide  for  adequate  procedures 
to  quantify  emission  reductions  from  substitute 
projects,  but  should  generally  contribute  toward 
attainment. 


attainment,  or  maintenance 
demonstration,  unless  DEP  submits  a 
SIP  revision  making  the  requirement  for 
the  transit  measure,  or  any  substitute  for 
that  measure,  federally  enforceable. 
Upon  approval  of  the  SIP  revision 
including  the  transit  measure, 
Massachusetts  could  take  credit  for  the 
measure,  and  the  requirement  to 
implement  that  measure  would  become 
an  enforceable  part  of  the  SIP.  EPA  is 
proposing  this  approach  because 
without  a  SIP  revision,  DEP  could 
substitute  the  specific  transit 
enhancements  in  these  rules  for  another 
at  any  time.  Given  the  inherent 
uncertainty  in  quantifying  the  emission 
impacts  of  potential  substitution 
measures,  as  described  above,  EPA  and 
the  public  may  be  left  without  an 
adequate  remedy  under  the  DEP  rule  to 
assure  that  the  substitute  project  is  in 
fact  yielding  equivalent  emissions 
reductions.  The  SIP  revision  process 
gives  EPA  and  the  public  an 
opportunity  to  examine  Massachusetts' 
proposed  emissions  reduction  credits.  If 
DEP  asks  for  credit  for  the  measures 
specified  in  this  proposed  rule, 
approving  an  enforceable  commitment 
of  the  Commonwealth  into  the  SIP 
should  be  a  relatively  simple  matter. 
Where  the  SIP  revision  proposes  a 
substitute  project,  EPA  and  the  public 
may  need  to  examine  whether  the 
substitute  in  fact  achieves  equivalent 
reductions.  ^ 

(5)  Project  Review  and  Consultation: 
MA  EOTC  must  consult  with  the  MA 
Highway  (formerly  MA  Department  of 
Public  Works),  the  Massachusetts  Bay 
Transportation  Authority  (MBTA),  the 
Metropolitan  Area  Planning  Council 
(MAPC),  EPA,  and  MA  DEP  on  a 
quarterly  basis  when  planning, 
directing,  constructing,  or  making 
transit  system  improvements. 

(6)  Transit  System  Improvement 
Studies:  By  December  31, 1991,  MA 
EOTC  must  draft  and  issue  for  comment 
an  initial  study  of  transit  improvement 
strategies  (in  addition  to  those  listed 
above),  which  will  ultimately  be 
incorporated  into  a  Program  for  Mass 
Transit  (PMT).  By  December  31, 1991. 
MA  EOTC  must  draft  and  issue  for 
comment  the  following  transit  system 
improvement  studies:  a  toll  pricing 
feasibility  study  to  regulate  single 


'  EPA  invites  comment  on  which  projects  are 
sufficiently  complete  to  be  credited  upon  approval 
of  this  rule,  and  invites  any  documentation  DEP  can 
provide  that  any  projects  should  receive  credit 
upon  approval  of  this  rule.  Addiliorully,  EPA 
invites  comment  on  how  to  determine  whether  a 
transit  project  that  does  not  require  any 
construction  it  "substantially  complete."  Market- 
based  programs  such  as  congestion  tolls  may 
require  no  construction.  EPA  proposes  to  credit 
such  projects  when  they  are  ready  to  Implement. 


occupant  vehicle  trips  to  Logan  Airport; 
a  study  of  the  feasibility  of  relocating 
some  of  the  existing  Sumner  Tunnel 
Toll  booths  to  Route  lA;  a  water  shuttle 
service  (for  service  between  Boston  and 
the  North  Shore)  feasibility  study:  a 
study  of  transit  system  improvements 
which  could  be  made  in  addition  to 
those  specific  improvements  listed 
above  also  in  310  CMR  7.36(2);  a  study 
of  the  feasibility  of  constructing  a  rail 
connection  between  South  Station  and 
Logan  Airport;  a  study  to  expand  the 
size  and  number  of  suburban  locations 
of  Logan  airport  express  ser\ice  parking 
and  transit  facilities;  a  study  to  expand 
the  HOV  lanes  and  services  within  the 
boundaries  of  Logan  Airport.  Bv 
December  31, 1994.  MA  EOTC  must 
draft  and  issue  for  comment  a  study  of 
transit  system  improvements  including: 
connecting  circumferential  transit 
facilities  and  radial  transit  services; 
improving  travel  times  and  upgrading 
rail  service  to  New  York  City  NY. 
Worcester  MA.  Springfield  MA. 
Hartford  CT  and  Portland  ME;  and 
indexing  transit  fares  to  maximize  the 
use  of  transit.  Each  study  identified 
above  would  include  a  technical 
feasibility  analysis,  estimates  of  time 
and  costs  associated  with  implementing 
the  measures,  and  the  air  quality 
impacts  of  the  measure.  Final  reports  for 
studies  in  this  subsection,  containing 
recommendations  and  schedule  for 
further  action,  must  be  released  by 
March  30  of  the  year  following  the 
deadline  of  the  study. 

(7)  Record  Keeping  and  Reporting:  By 
March  1st  of  each  year,  MA  EOTC  must 
submit  a  progress  report  to  the  M.^  DEP 
on  the  status  of  each  transit  project/ 
study  in  the  regulation.  The  report  must 
contain  expected  impacts  on  transit 
ridership  system-wide.  The  report  will 
be  distributed  to  members  of  the 
Metropolitan  Planning  Organization 
(MPO)  and  other  interested  parties.  EPA 
wishes  to  identify  itself  as  an  interested 
party  at  this  time  and  requests  that 
copies  of  the  reports  be  fonvarded  to  the 
EPA  Regional  Office. 

Summary  of  Proposed  High  Occupancy 
Vehicle  FaciUties 

The  High  Occupancy  Vehicle  Lanes 
regulation  consists  of  eleven  subsections 
summarized  as  follows: 

(1)  Applicability:  The  regulation 
applies  to  MA  EOTC  and  the 
Massachusetts  Turnpike  Authority 
(MTA). 

(2)  HOV  Lanes:  By  December  31. 
1991,  MA  EOTC  shall  extend  the  1-93 
Southbound  HOV  lane  (north  of  the 
southern  bank  of  the  Charles  River) 
toward  Route  128  to  the  northernmost 
point  appropriate.  Additionally,  the 
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final  design  of  the  Charles  River 
crossing  on  the  southbound  side  of  1-93 
extending  do\vn  to  the  exit  ramp  to 
Nashua  Street  shall  include  an  HOV 
lane  on  the  southbound  side  of  1-93. 
Furthermore,  by  May  31,  1993,  MA 
EOTC  shall  construct  and  make 
available  HOV  lanes  northbound  and 
southbound  on  1-93  beginning  at  the 
intersection  of  1-93  with  1-90  and 
extending  to  a  point  immediately  north 
of  the  intersection  of  1-93  and  Route  3 
if  the  threshold  standards  descril>£d 
below  are  violated  for  three  conv3cutive 
months. 

(3)  Establishment  of  Roadv%'3y 
Threshold  Standards:  By  October  1. 
1991,  MA  EOTC  shall  develop  roadway 
threshold  standards  that  represent  a 
significant  increase  in  traffic  volume 
above  baseline  roadway  conditions  and 
that  can  trigger  construction  of  an  HOV 
lane.  Roadway  threshold  standards  shall 
be  calculated  to  represent  an  average 
weekday  peak-hour  trip  time  increase  of 
35  percent  from  baseline  roadway 
conditions.  By  December  31,  1991.  MA 
EOTC  must  document,  maintain,  and 
submit  such  conditions  to  the  M.A  DEP 
for  1-93  north-  and  south-bound 
between  1-90  and  Rte.  3  in  Braintree; 
and  1-93  north-bound  between  the 
Charles  River  crossing  and  1-95  (Route 
128).  By  December  31,  1991,  MTA  must 
establish  roadway  threshold  standards 
for  1-90  east-  and  west-bound  between 
1-93  and  1-95  (Route  128).  By  December 
31. 1993.  MA  EOTC  and  the  MTA  shall 
each  collect  such  information  as  is 
necessary  to  identify  and  document 
baseline  roadway  conditions  for  all 
these  roadway  segments. 

(4)  Feasibility  Studies:  Before 
December  31,  1992.  MA  EOTC  shall 
study  the  feasibility  of  HOV  lanes  for 
the  road  segments  for  which  threshold 
standan's  are  set  under  subsection  (3) 
above.  The  study  shall  assess  the  impact 
of  HOV  lanes  on  emissions,  general 
purpose  traffic,  and  engineering  issues. 

(5)  Additional  HOV  Facilities: 
Roadway  Threshold  Standards: 
Beginning  on  January  1.  1992,  MA 
EOTC  and  the  MTA  must  monitor 
roadway  segments  listed  in  (3)  above  on 
a  monthly  basis  to  ensure  that  average 
trip  times  do  not  exceed  roadway 
threshold  standards.  If  the  roadway 
threshold  standards  are  exceeded  for 
any  three-month  consecutive  period. 
MA  EOTC  is  required  to  notify  MA  DEP 
and  to  implement  certain  HOV 
measures. 

MA  EOTC's  notice  to  MA  DEP  will 
include  a  schedule  for  implementing  an 
HOV  lane  on  the  road  segment  violating 


the  roadway  threshold  standards.  * 
There  is  no  requirement  limiting  the 
time  by  which  an  HOV  lane  must  be 
implemented.  However,  the  addition  of 
HOV  lanes  on  1-93  in  either  direction 
between  1-90  and  Route  3  and  on  1-90 
in  either  direction  between  1-93  and  I- 
95  must  be  found  to  be  feasible  in  the 
study  to  be  conducted  under  subsection 
4,  above.  As  discussed  below,  if  an  HOV 
lane  is  determined  to  be  infeasible  on  a 
roadway  where  threshold  standards  are 
exceeded,  MA  EOTC  can  propose  a 
substitute  project. 

(6)  HOV  Performance  Standards: 
Performance  standards  are  defined  as 
the  range  of  roadway  performance 
between  Level  of  Service  B  and  a 
condition  of  under-utilization.  Within 
30  days  of  implementation  of  an  HOV 
facility,  MA  EOTC  and  MTA  must 
submit  performance  standards  for  each 
HOV  facility  or  HOV  lane  under  their 
respective  jurisdiction. 

(7)  Continuous  Attainment  of 
Performance  Standards:  Beginning  on 
January  1,  1991,  MA  EOTC  and  MTA 
must  monitor  HOV  performance- 
measuring  trip  times  quarterly. 
Measurements  must  be  taken  on  5-7 
weekdays  over  two  consecutive  weeks 
within  each  quarter.  A  minimum  of 
three  time  runs  must  be  made  in  each 
direction  for  each  HOV  roadway 
segment  on  each  sample  day.  MA  EOTC 
and  MTA  must  take  all  appropriate 
measures  to  maintain  compliance  with 
the  performance  standards,  including 
increasing  the  number  of  occupants 
required  to  be  eligible  for  the  HOV  lane. 
If  the  performance  standards  are 
exceeded  for  each  time  run,  MA  EOTC 
must  report  the  exceedance  to  the  MA 
DEP  within  10  days  of  the  end  of  the 
month  in  which  the  exceedance  took 
place,  including  measures  necessary  to 
return  the  roadway  or  facility  to 
compliance. 

(8)  Substitute  High  Occupancy 
Vehicle  Projects:  If  tlie  feasibility 
studies  provided  for  in  subsection  (4) 
demonstrate  that  an  HOV  lane  is 
infeasible,  MA  EOTC  can  substitute  an 
alternative  project  by  petitioning  MA 
DEP.  The  petition  must: 

*  *  *  include  a  demonstration  that  the 
alternative  project  achieves  equal  or  greater 
emission  reductions  of  NMHC,  CO.  and  NOx 


'The  requirement  for  submitting  a  notice  of 
violation  of  the  roadway  threshold  standards  in 
section  7.37(5)(b)  onJy  refers  to  EOTC  and  not  the 
Massachusetts  Turnpike  Authority  as  well,  whereas 
several  surrounding  provisions  refer  to  both  (see 
sections  7.37(5)(a)  and  (d)).  EPA  notes  that  section 
7.37(c)(2)  creates  an  obligation  to  add  an  HOV  lane 
to  the  Massachusetts  Turnpike  if  threshold 
standards  are  violated.  EPA  assumes  EOTC  Is  fully 
authorized  to  submit  a  notice  of  violation  triggering 
such  an  obligation  on  the  Turnpike  and  the 
Turnpike  Authority. 


and  would  provide  a  greater  improvement  in 
air  quality  tor  CO  and  Nox  (sic)  in  the  areas 
where  the  required  high  occupancy  vehicle 
lane  was  targeted,  both  short-  and  long-term. 

310  CMR  7.37(8)(a)(l).  The  MA  DEP  is 
then  authorized  to  substitute  an 
alternative  project.  Sim.ilar  to  the 
substitution  process  for  transit  projects 
^outlined  above,  EPA  must  receive  a 
'copy  of  MA  EOTCs  petition  and 
demonstrations,  and  M.^  DEP's  petition, 
determination,  and  supporting 
documentation;  but  EPA  has  no  role  in 
reviewing  or  approving  the  substitute 
before  approval  by  MA  DEP. 

For  the  same  reasons  described  above, 
EPA  is  prepared  to  approve  310  CMR 
7.37  into  the  SIP  as  a  directionally 
sound  measure,  but  not  to  grant  any 
credit  in  RFP.  attain.ment,  or 
maintenance  demo.nstrations  until  the 
Commonwealth  irrevocably  commits  to 
specific  HOV  facilities  or  substitute 
measures  in  a  SIP  revision.  It  appears 
that  the  first  HOV  segment,  on  1-93 
southbound,  is  largely  completed. 
Beyond  that  segment,  however,  the  rule 
allows  MA  DEP  to  substitute  alternative 
projects  for  future  HOV  lanes  without 
any  EPA  or  public  scrutiny  cf  the 
substitute  project. 

(9)  HOV  Studies  and  Further  Actions: 
MA  EOTC  must  take  steps  to  enhance 
and  expand  Massachusetts  Turnpike 
Authority  HOV  facilities  including  the 
following:  a  study  to  improve  air  quality 
and  HOV  flow  between  Rte.  128  and 
Boston  and  to  examine  full-scale  HOV 
lanes  and  mechanisms:  and  a  program 
of  HOV  toll  booths  with  demarcated 
lanes,  privileges,  and  provisions  of 
electronic  ID  systems  to  facilitate  HOV 
flow  through  toll  booths. 

By  December  31, 1992  MA  EOTC 
shall  in  consultation  with  MA  Highway 
and  MTA  submit  a  study  to  the  MA  DEP 
that  defines  the  feasibility  of 
establishing  HOV  lanes  and  HOV 
incentives  for  these  highways:  1-93 
northbound  and  southbound  between  I- 
90  and  Route  3  in  Braintree;  1-93 
northbound  between  the  Charles  River 
Crossing  and  1-95;  and  1-90  eastbound 
and  westbound  between  1-93  and  1-95. 

(10)  HOV  Promotion  and 
Enforcement:  By  December  31, 1991, 
MA  EOTC  and  MTA  must  submit  an 
enforcement  program  and  plan  to  the 
MA  DEP.  By  April  1,  1992  MA  EOTC 
and  MTA  shall  submit  a  program  to 
promote  HOV  use. 

(11)  HOV  Expansion  to  the  Local 
Roadway  Network:  MA  EOTC  shall 
encourage  the  City  of  Boston  to 
incorporate  HOV  facilities  into  the 
construction  and  reconstruction  of  city 
streets,  and  shall  work  with  the 
Massachusetts  Port  Authority  to  study 
HOV  needs  at  Logan  Airport. 
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Air  Quality  Impacts 

As  discussed  above,  EPA  believes  that 
the  mass  transit  and  HOV  facilities 
promoted  by  these  regulations  support 
air  quality  goals  and  assist  in  the 
maintenance  of  projected  air  quality 
emissions.  EPA's  review  of  this  material 
indicates  that  the  implementation  and 
operation  of  the  mass  transit  and  HOV 
facilities  will  result  in  improved  air 
quality,  by  reducing  vehicle  trips, 
providing  increased  public  transit 
services,  and  reducing  the  number  of 
single  occupant  motor  vehicles. 
Reducing  VMT  will  also  ease  traffic 
congestion.  EPA  is  therefore  proposing 
to  approve  the  Massachusetts  SIP 
revision  for  Ozone  and  for  Carbon 
Monoxide,  for  Transit  Systems 
Improvements  and  High  Occupancy 
Vehicle  Facilities  in  the  Metropolitan 
Boston  Air  Pollution  Cohtrol  District, 
which  was  submitted  on  December  10. 
1991. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  regional  office 
listed  in  the  Addresses  section  of  this 
document. 

Proposed  Action 

EPA  is  proposing  to  approve  the  SIP 
amendment  for  Ozone  and  for  Carbon 
Monoxide,  for  Transit  Systems 
Improvements  and  High  Occupancy 
Vehicle  Facilities  in  the  Metropolitan 
Boston  Air  Pollution  Control  District. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.)  SIP  approvals  (or 
redesignations)  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  are  already  State  law. 
SIP  approvals  (or  redesignations), 
therefore,  do  not  add  any  additional 
requirements  for  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the  state 
actions.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1969,  the  Office  of 


Management  and  Budget  (OMB)  waived 
Tab\e  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  USEPA  has  submitted  a 
request  for  a  p>ermanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  this  waiver 
until  such  time  as  it  rules  on  USEPA *s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  will  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  ofsections  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRpartSl. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

AutlMrity:  42  U.S.C.  7401-7671q 

Dated;  December  20. 1993. 
Paul  G.  Keough, 

Acting  Regional  Administrator.  Begion  I. 
IFR  Doc  94-1247  Filed  1-18-94;  8  45  ami 
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40  CFR  Part  180 
[OPP-300315;  FRL-4748-4] 
RIN  No.  2070-AC18 

Alachlor;  Proposed  Revocation  of 
Certain  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

» 

SUMMARY:  This  document  proposes  to 
revoke  certain  tolerances  for  residues  of 
the  herbicide  alachlor  and  its 
metabolites  in  or  on  various  raw 
agricultural  commodities.  EPA  is 
initiating  this  action  because  registered 
uses  of  alachlor  on  certain  food 
commodities  have  been  canceled. 
DATES:  Written  comments,  identified  by 
the  document  control  number  fOPP- 


300315],  must  be  received  on  or  before 
March  21,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hw^.,  Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1 132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

.FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Meli.ssa  L.  Chun.  Registration 
Support  Branch  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  204B0.  Office  location 
and  telephone  number:  6th  Floor. 
Westfield  Building,  2800  Crystal  Drive, 
Arlington,  VA,  (703>-308-8318. 
SUPPt-EMENTARY  INFORMATION:  This 
document  proposes  the  revocation  of 
tolerances  established  under  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  for 
residues  of  the  herbicide  alachlor  (2- 
chloro-2",6'-diethyl-N- 
(methoxymethyljacetanilide)  and  its 
metabolites  in  or  on  the  following  raw 
agricultural  commodities  listed  in  40 
CFR  180.249:  Cotton  forage,  cottonseed, 
sunflower  seed,  pea  forage,  pea  hay. 
peas  with  the  podsxemoved.  and 
potatoes. 

By  March  1988.  the  product 
registrations  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  for  the 
pesticide  products  containing  the 
herbicide  alachlor  were  canceled  for  the 
above-mentioned  raw  agricultural 
commodities.  Based  on  the  fact  that 
alachlor  is  no  longer  domestically 
registeiwl  for  use  on  these  food  crops 
and  a  tolerance  is  generally  not 
necessary  for  a  pesticide  chemical 
which  is  not  registered  for  the  particular 
food  use.  EPA  now  proposes  to  revoke 
the  tolerances  listed  in  40  CFR  180.249 
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or  residues  of  alachlor  in  or  on  these 
;ommodities.  Since  the  product 
©gistrations  were  canceled  more  than  5 
^ears  ago,  residues  should  not  appear  in 
iny  legally  treated,  domestically 
)roduced  commodities.  These 
olerances  were  obtained  in  conjunction 
vith  the  FIFRA  registrations. 

The  Agency  is  not  recommending  the 
«tablishment  of  action  levels  in  place 
»f  these  tolerances  because  sufficient 
ime  has  elapsed  in  order  for  the 
esidues  to  dissipate,  and  EPA  does  not 
xpect  a  residue  problem  due  to 
nvironmental  contamination. 

EPA  requests  that  interested  persons 
ubmit  information  pertaining  to 
whether  these  products  are  used  in 
oreign  countries  and  may  be  present  in 
ommodities  grown  in  those  countries 
nd  imported  to  the  U.S. 

Within  30  days  after  publication  of 
^.is  document  in  the  Federal  Register, 
ny  person  who  has  registered  or 
ubmilted  an  application  for  registration 
fa  pesticide  under  FIFRA  which 
ontains  alachlor  may  request  that  this 
Lilemaking  proposal  to  revoke  the 
Dierances  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
08(e)  of  the  Federal  Food,  Drug,  and 
!osmetic  Act. 

Interested  persons  are  invited  to 
ubmit  written  comments  on  the 
reposed  regulation.  Comments  must 
esr  a  notation  indicating  the  document 
ontrol  number,  IOPP-300315).  All 
written  comments  filed  in  response  to 
lis  document  will  be  available  for 
ublic  inspection  in  Rm.  1132,  CM  «2. 
921  Jefferson  Davis  Hwy.,  Arlington, 
A  22202,  between  8  a.m.  and  4  p.m., 
londay  through  Friday,  except  legal 
olidays. 

xeculive  Order  12866 

Undrr  Executive  Order  12866  (58  FR 
1735,  Oct.  4. 1993),  the  Agency  must 
etermine  whether  the  regulatory  action 
"significant"  and  therefore  subject  to 
1  the  requirements  of  the  Executive 
rder  (i.e..  Regulatory  Impact  Analysis, 
!view  by  the  Office  of  Management  and 
udget  (OMB)).  Under  section  3(f).  the 
rder  defines  "significant"  as  those 
;tions  likely  to  lead  to  a  rule  (1)  having 
1  annual  effect  on  the  economy  of  $100 
lillion  or  more,  or  adversely  and 
laterially  affecting  a  sector  of  the 
:onomy,  productivity,  competition, 
bs,  the  environment,  public  health  or 
ifety,  or  State,  local  or  tribal 
jvernments  or  communities  (also 
lown  as  "eqipomically  significant"); 
;)  creating  senous  inconsistency  or 
herwise  interfering  with  an  action 
ken  or  planned  by  another  agency;  (3) 
aterially  ahering  the  budgetary 
iipacts  of  entitlement,  grants,  user  fees. 


or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

The  proposed  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354, 
94  Stat.  1164;  5  U.S.C.  601  et  seq),  and 
it  has  been  determined  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  registrations  for  use  of 
alachlor  on  these  food  crops  were 
canceled  more  than  5  years  ago,  it  is 
anticipated  that  no  economic  impact 
would  occur  at  any  level  of  business 
enterprises  if  these  tolerances  were 
revoked. 

Accordingly.  I  certify  that  this 
proposed  regulatory  action  does  not 
require  a  separate  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  7.  1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amendedas  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

§  180.249    [Amended] 

2.  By  amending  §  180.249  Alachlor; 
tolerances  for  residues  in  the  table 
therein  by  removing  the  entries  for 
cotton,  forage;  cottonseed;  f)eas.  forage; 
peas,  hay;  peas,  pods  removed;  potatoes; 
and  sunflower  seed. 

IFR  Doc.  94-1242  Filed  1-18-94;  8:45  ami 
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40  CFR  Parts  180  and  186 
[OPP-300316;  FRL^748-61 
RIN  No.  2070-AC18 

Demeton;  Proposed  Revocation  of 
Tolerances  and  Feed  Additive 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
revocation  of  tolerances  and  feed 
additive  regulations  listed  in  40  CFR 
180.105  and  40  CFR  186.1600  for 
residues  of  the  inseicticide  demeton  in 
or  on  various  raw  agricultural 
commodities  and  in  animal  feeds.  EPA 
is  initiating  this  action  because  all 
registered  uses  of  demeton  have  been 
canceled. 

DATES:  Written  comments,  identified  by 
the  document  control  number  |OPP- 
3003161,  must  be  received  on  or  before 
March  21,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  EX]  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Melissa  L.  Chun,  Registration 
Support  Branch  (7505W).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  6th  Floor, 
Westfield  Building,  2800  Crystal  Drive, 
Arlington.  VA,  703-308-8318. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  the  revocation  of 
tolerances  and  feed  additive  regulations 
established  under  sections  408  and  409 
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of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a  and  348. 
respectively,  for  residues  of  the 
insecticide  demeton  (a  mixture  of  O.O- 
diethyl  O  (and  S)-2- 

(ethylthio)ethvlphosphorothioates)  in  or 
on  raw  agricultural  commodities  and 
animal  feeds.  EPA  is  initiating  this 
action  because  all  registered  uses  of  this 
chemical  on  raw  agricultural 
commodities  have  been  canceled. 

By  mid-October  1989,  all  product 
registrations  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  for  pesticide  products 
containing  the  insecticide  demeton  were 
canceled.  Based  on  the  fact  that 
demeton  is  no  longer  domestically 
registered  for  use  on  any  food  crops,  and 
a  tolerance  is  generally  not  necessary  for 
a  pesticide  chemical  which  is  not 
registered  for  the  particular  food  use. 
EPA  now  proposes  to  revoke  the 
tolerances  and  feed  additive  regulations 
for  residues  of  demeton  as  listed  40  QFR 
180.105  and  40  CFR  186.1600.  Since  the 
product  registrations  were  canceled 
more  than  3  years  ago.  residues  should 
not  appear  in  any  legally  treated, 
domestically  produced  commodities. 
These  tolerances  were  obtained  in 
conjunction  with  the  FIFRA 
registrations. 

1.  Section  180.105.  EPA  is  proposing 
to  revoke  the  following  tolerances  for 
residues  of  the  insecticide  demeton  in 
or  on  the  following  commodities:  12 
parts  per  million  in  or  on  alfalfa  hay, 
clover  hay:  5  parts  per  million  in  or  on 
almond  hulls,  barley  (green  fodder  and 
straw),  fresh  alfalfa,  fresh  clover,  oats 
(green  fodder  and  straw),  sugar  beet 
tops,  and  wheat  (green  fodder  and 
straw);  1.25  parts  per  million  in  or  on 
grapes,  hops;  0.75  part  per  million  in  or 
on  almonds,  apples,  apricots,  barley 
grain,  broccoli,  brussels  sprouts, 
cabbage,  cauliflower,  celery,  cottonseed, 
filberts,  grapefruit.  len>ons.  lettuce, 
muskmelons,  nectarines,  oat  grain, 
oranges,  peaches,  pears,  peas,  pecans, 
peppers,  plums  (fresh  prunes),  potatoes, 
strawberries,  tomatoes,  walnuts,  wheat 
grain;  0.5  part  per  million  in  or  on  sugar 
beets;  0.3  part  per  million  in  or  on 
beans,  eggplants;  0.2  part  per  million  in 
or  on  sorghum  grain,  sorghum  forage. 

2.  Secfjon  186.1600.  EPA  is  proposing 
to  revoke  a  tolerance  of  5  i>arts  per 
milliqB  for  residues  of  demeton  in 
dehym^ted  sugar  beet  pulp  for  hvestock 
feed. 

The  Agency  is  not  recommending  the 
establishment  of  action  levels  in  place 
of  these  tolerances  and  feed  additive 
regulations  because  sufficient  time  has 
elafksed  in  order  for  the  residues  to 
dissipate  and  does  not  anticipate  a 


residue  problem  due  to  environmental 
contamination. 

EPA  has  no  information  at  this  time 
to  suggest  that  demeton  is  used  on  food 
commodities  exported  to  the  U.S. 
Therefore,  EPA  is  requesting  that 
interested  persons  submit  information 
pertaining  to  whether  these  products  are 
used  in  foreign  countries  and  may  be 
present  in  commodities  grown  in  those 
countries  and  imported  to  the  U.S. 

Within  30  days  after  publication  of 
this  document  in  the  Federal  Register, 
any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains 
demeton  may  request  that  this 
rulemaking  proposal  as  it  pertains  to 
section  408  tolerances  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  AcL 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [OPP-300316].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  acticm 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefor©  not  subject  to  OMB  review. 


Regulatory  Flexibility  Act 

The  proposed  regulatory  action  has 
been  reviewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354. 
94  Stat.  1164;  5  U.S.C.  601  et  seq.),  and 
it  has  been  determined  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  regi.'itrations  for  use  of 
demeton  on  food  crops  were  canceled 
more  than  3  years  ago,  it  is  anticipated 
that  no  economic  impact  would  occur  at 
any  level  of  business  enterprises  if  these 
tolerances  were  revoked. 

Accordingly.  I  certify  that  this 
proposed  regulatory  action  does  not 
require  a  separate  regulatory  flexibility 
analysis  under  the  Regulator)' 
Flexibility  Act. 

List  of  Subjects  in  40  CFR  Paris  180  and 
18« 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Food  and  feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  7, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  186  be  amended  as 
follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U  S.C  346a  and  371. 

§180.105    [Removed] 

b.  By  removing  §  180.105  Demeton; 
tolerance^  for  residues. 

PART  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  US  C  348. 

§186.1600    [Removed] 

b.  By  removing  §  186.1600  Demeton. 

[FR  Doc  94-1243  Filed  2-18-94;  8  45  ami 
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DEPARTMEFfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-133;  NotlcA  1] 

RIN2137— AC39 

Emergency  Flow  Restricting  Devices/ 
Leak  Detection  Systems 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  In  1991.  the  Department 
issued  a  report  on  emergency  flow 
restricting  devices  (EFRDs)  that 
proposed  seeking  public  input  on  the 
placement  of  EFRDs  at  certain  locations 
on  hazardous  liquid  pipelines.  The 
Pipeline  Safety  Act  of  1992  mandated 
that  the  Department  issue  regulations 
prescribing  the  circumstances  under 
which  operators  must  use  EFRDs  and 
other  equipment  used  to  detect  and 
locate  pipeline  ruptures  on  hazardous 
liquid  pipelines.  The  regulations  are  to 
be  issued  following  a  sur\'ey  and 
assessment  of  the  effectiveness  of  such 
equipment.  This  advance  notice  of 
proposed  rulemaking  (ANPRM)  poses  a 
series  of  questions  in  order  to  solicit 
public  input  for  the  survey  process. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  in  duplicate 
by  April  19, 1994.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable.  Interested  persons  should 
submit  as  part  of  their  written 
comments  all  the  material  that  is 
considered  relevant  to  any  statement  of 
fact  or  argument  made. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit.  Room 
8421.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  advance  notice.  All 
comments  and  materials  cited  in  this 
document  will  be  available  in  the 
docket  for  inspection  and  copying  in 
room  8421  between  8  a.m.  and  4  p.m. 
each  working  day.  Visitors  are  admitted 
to  DOT  headquarters  building  through 
the  southwest  quadrant  at  Seventh  and 
E  Streets.  Commenters  may  request 
copies  of  the  questions  in  a  format 
which  can  be  filled  out  and  returned  to 
the  RSPA.  Requests  should  be  made  to 
Lloyd  W.  Ulrich.  Office  of  PipeUne 
Safety,  room  2335.  400  Seventh  Street 
SW..  Washington.  IX  20590.  telephone 
(202)  366-^556  or  FAX  (202)  366-4566. 


FOR  FURTHER  INF0RMATK3N  CONTACT: 
Lloyd  W.  Ulrich,  (202)  366-4556, 
regarding  the  subject  matter  of  this 
advance  notice,  or  Dockets  Unit.  (202) 
366-5046,  for  copies  of  this  advance 
notice  or  other  material  in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  RSPA  has  been  concerned  for 
some  time  with  the  issue  of  more  rapid 
leak  detection  on  hazardous  liquid 
pipelines,  and  the  optimum  placement 
of  EFRDs  to  limit  commodity  release 
after  the  location  of  the  release  in  the 
hazardous  liquid  pipeline  has  been 
identified. 

Section  203  of  the  Hazardous  Liquid 
Pipeline  Safety  Act  (codified  at  49 
U.S.C.  app.  §  2002(n))  as  amended  by 
the  Pipeline  Safety  Act  of  1992  (the 
1992  Act)  (Pub.  L  102-508)  mandated 
the  Secretary,  within  two  years  of 
enactment,  to  conduct  a  survey  and 
assess  the  effectiveness  of  emergency 
flow  restricting  devices  (EFRDs)  and 
other  procedures,  systems,  and 
equipment  used  to  detect  and  locate 
hazardous  liquid  pipeline  ruptures  and 
minimize  product  releases  from 
hazardous  liquid  pipeline  facilities.  The 
1992  amendments  further  mandated 
that  the  Secretary  issue  regulations 
within  two  years  of  completion  of  the 
survey  and  assessment.  These 
regulations  would  prescribe  the 
circumstances  under  which  operators  of 
hazardous  liquid  pipelines  would  use 
EFRDs  and  other  procedures,  systems, 
and  equipment  to  detect  and  locate 
pipeline  ruptures  and  minimize  product 
release  from  pipeline  facilities.  "Hie 
Secretary  has  delegated  this  authority  to 
the  Research  and  Special  Programs 
Administration  (RSPA)  (See  49  CFR 
1.53). 

Also,  the  Department's  March  1991 
report  titled  "Emergency  Flow 
Restricting  Devices  Study"  contained 
proposals  that  we  seek  public  input  on 
the  placement  of  EFRDs  in  urban  areas, 
at  water  crossings,  at  other  critical  areas 
affected  by  commodity  release,  and 
areas  in  close  proximity  to  the  public 
outside  of  urban  areas. 

This  ANPRM  solicits  public  input  for 
the  survey  process  mandated  by  die 
1992  Act  as  well  as  the  proposals  from 
the  Department's  1991  EFRD  study.  The 
ANPRM  requests  information  and  data 
by  posing  a  series  of  questions.  This 
approach  is  utilized  rather  than 
conducting  a  traditional  research  survey 
of  a  selected  number  of  respondents  in 
,  order  to  obtain  a  broader  base  of  data 
and  to  accelerate  the  regulatory  process. 


Notice  on  Highly  Volatile  Liquids — 
1978 

In  1978,  the  RSPA  issued  an  NPRM 
(43  FR  39402;  September  5. 1978) 
proposing  requirements  intended  to 
limit  spillage  from  hazardous  liquid 
pipelines  carrying  highly  volatile 
liquids  (HVL) '  in  inhabited  areas  by 
requiring  installation  of  remotely 
controlled  valves  (RCVs)  2  or 
automatically  controlled  valves  (ACVs).3 
This  proposal  was  later  withdrawn  (46 
FR  2130:  January  8. 1981)  because 
hazardous  liquid  pipeline  industry 
studies  demonstrated  that  placement  of 
closely  spaced  valves  over  the  full 
length  of  an  HVL  pipeline  was  not  a 
reasonable  method  of  reducing  the 
effects  of  an  accident. 

Mounds  View  Accident 

A  July  8. 1986.  accident  on  a  gasoline 
pipeline  focused  interest  on  EFRDs.  The 
accident,  caused  by  a  ruptured  pipe 
seam  on  a  gasoline  pipeline  in  Mounds 
View,  Minnesota,  resulted  in  two 
deaths,  one  injury,  and  property  damage 
well  in  excess  of  $1,000,000.  The 
accident  was  exacerbated  by  backflow 
or  draining  from  the  pipeline  after  the 
manually  operated  valves  on  either  side 
of  the  ruptured  section  were  closed.  The 
spill  ignited  approximately  20  minutes 
after  the  rupture.  It  took  the  pipeline 
operator  over  1  hour  and  40  minutes 
from  the  time  of  the  rupture  to  isolate 
the  ruptured  section.  Since  this 
accident,  the  pipeline  company 
installed  a  computerized  leak-detection 
system  and  RCVs  on  either  side  of 
Mounds  View  (a  distance  of  about  5.7 
miles). 

Advance  Notice  on  Certain  Safety 
Proposals— 1987 

In  1987.  as  a  result  of  the  same 
accident,  the  RSPA  again  addressed 
RCVs  and  ACVs  in  an  ANPRM  (52  FR 
4361:  February  11, 1987).  This  ANPRM 
invited  public  comment  on  the  merit  of 
certain  safety  proposals  advanced  by 
Congress,  the  Minnesota  Commission  on 
Pipeline  Safety,  and  the  National 
Transportation  Safety  Board.  One  safety 


'  The  lenii  "HVL"  is  defined  in  49  CFR  195.2  as 
a  hazardout  liquid  which  will  form  a  vapor  cloud 
when  released  to  the  atmosphere  and  which  has  a 
vapor  pressure  exceeding  276  kPa  (40  psLa)  at 
37.8*C  (100*F).  The  commodities  incJuded  in  the 
term  "HVL"  are  LPG.  anhydrous  ammonia,  and 
certain  natural  gas  liquids. 

2  An  RCV  is  any  valve  which  is  operated  from  a 
location  remote  from  where  the  valve  is  installed. 
The  location  is  usually  at  the  pipeline  control  or 
dispatching  center.  The  linkage  between  the 
pipeline  control  center  and  the  RCV  may  be  by  Tiber 
optics,  microwave,  telephone  lines,  or  satellite. 

'An  ACV  is  any  valve  which  automatically  closes 
in  response  to  a  rate  of  pressure  drop  or  flow  rate 
in  the  pipeline  which  exceeds  a  preset  level. 
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proposal  was  to  convert  shutoff  valves 
required  by  the  pipeline  safety 
regulations  on  existing  pipelines  to 
RCVs  or  ACVs,  and  require  similar 
valves  on  new  pipeline  construction. 

Both  gas  and  hazardous  liquid 
pipeline  operators  indicated  that  neither 
RCVs  nor  ACVs  were  installed  as 
shutoff  valves  as  standard  practice. 
They  indicated  that  RCVs  and  ACVs  had 
little  effect  to  mitigate  the  extent  of  the 
spill  because  often,  especially  in 
populated  areas  on  gas  pipelines, 
ignition  occurred  before  either  type  of 
valve  could  shut  down  a  pipeline. 

The  specific  concern  of  false  closure 
of  ACVs  was  identified  in  these 
comments.  There  was  substantial 
agreement  by  both  gas  and  hazardous 
liquid  pipeline  operators  that  ACVs 
should  not  be  used  as  EFRDs  because  of 
their  unreliability.  This  unreliability 
was  due  to  the  inability  of  ACV  sensors 
to  distinguish  between  a  leak  and 
normal  operating  fluctuations.  Pipeline 
operators  indicated  numerous 
documented  cases  of  unintended 
closures  of  ACVs.  A  false  closure  of  an 
ACV  on  a  hazardous  liquid  pipeline  can 
cause  an  immediate  pressure  buildup  or 
surge  which  may  result  in  a  pipeline 
rupture. 

On  September  23,  1987.  the  ANPRM 
was  discussed  at  the  joint  meeting  of  the 
RSPA's  Technical  Pipeline  Safety 
Standards  Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  (Both  technical 
committees  were  established  by  the 
Secretary  of  Transportation  to  advise  the 
Department  on  the  technical  feasibility, 
reasonableness,  and  practicability  of  all 
proposed  gas  and  hazardous  Uquid 
pipeline  safety  standards  and  all 
amendments  to  existing  standards.)  The 
committees  recommended  that  the 
Department  study  the  selective  use  of 
RCVs  and  ACVs. 

Emergency  Flow  Restricting  Devices 
Study— 1991 

Section  305  of  the  Pipeline  Safety 
Reauthorization  Act  of  1988  (Public  Law 
100-561),  enacted  on  October  31. 1988. 
directed  a  study  of  the  safety,  cost, 
feasibility,  and  effectiveness  of  requiring 
gas  and  hazardous  liquid  pipeline 
operators  to  install  EFRDs  in  existing 
and  future  pipeline  systems  in  varj'ing 
circumstances  and  locations. 

In  March  1991,  in  response  to  this 
Congressional  mandate,  the  Department 
issued  the  study  tilled  "Emergency 
Flow  Restricting  Devices  Study."  One  of 
the  conclusions  in  the  study  was  that 


RCVs  and  check  valves*  are  the  only 
feasible  EFRDs.  Another  conclusion  was 
that  requiring  the  retrofitting  of  all 
existing  manually  operated  valves  to 
RCVs  on  hazardous  liquid  pipelines  in 
urban  locations,  as  well  as  new  valves 
in  urban  areas  appeared  to  be  cost 
effective.  Still  another  conclusion  in  the 
study  was  that  for  an  RCV  to  be 
effective,  a  modem  supervisory  control 
and  data  acquisition  (SCADA)  system 
with  a  well-designed  leak  detection 
subsystem  was  necessar>'  to  reduce 
spills  from  hazardous  liquid  pipelines. 
The  study  found  that  there  was  no 
significant  benefit  from  installing  EFRDs 
on  gas  transmission  pipelines. 

SCADA  systems  utilize  computer 
technology  to  analyze  data  (eg., 
pressure,  temperature,  and  delivery  How 
rates)  that  are  continuously  gathered 
from  remote  locations  on  the  pipeline. 
Computer  analysis  of  this  data  is  used 
to  assist  in  day-to-day  operating 
decisions  on  the  pipeline  and  to  provide 
input  for  real-time  models  of  the 
pipeline  operation  which  can  identify 
and  locate  leaks. 

SCADA-based  leak  detection 
subsystems  are  composed  of  hardware 
and  software  programs  that  employ  a 
real-time  modelling  procedure  to 
compare  the  current  operational 
conditions  of  a  segment  of  pipe  to  an 
"ideal"  operating  state.  This  ideal  stale 
is  sometimes  recalibrated  during 
operations  to  accommodate  variations  in 
conditions  (e.g..  temperature  or  pressure 
fiuctuations  in  the  pipe  that  occur  due 
to  changes  in  the  materials  in  transport 
or  external  environmental  conditions). 
An  "alarm"  is  sent  to  a  central  operator 
when  the  software  model  detects  a 
condition  that  is  "substantially" 
different  from  the  idealized  slate.  What 
makes  the  condition  "substantially" 
different,  thereby  triggering  the  alarm,  is 
determined  by  the  model  designer  and 
the  conditions  imposed  on  the  model,  as 
well  as  by  the  amount  of  data  available 
on  the  "ideal"  state  and  its  normal 
operational  variability. 

An  RCV  can  operate  without  a 
SG\DA  system  installed.  However,  for 
an  RCV  to  be  used  effectively  in 
reducing  a  spill,  the  dispatcher  must  be 
able  to  determine  that  a  pipeline  failure 
has  occurred,  identify  the  location  of  the 
failure,  and  then  quickly  initiate  closure 
of  the  valve.  Accomplishing  these 
actions  in  a  timely  manner  requires  the 
installation  of  a  SCADA  system 
including  a  well-designed  leak  detection 
subsystem.  The  extensive  pollution 
which  resulted  from  a  1988  pipeline 


failure  in  Maries  County.  Missouri,  to  be 
discussed  later  in  this  ANPRM,  might 
have  been  avoided  if  a  leak  detection 
subsystem  had  been  installed  with  the 
SCADA  system  allowing  operator 
personnel  to  detect  the  leak. 

It  is  clear  from  the  RSPA's  analysis  of 
information  and  data  obtained  in 
conducting  the  March  1991  EFRD  study, 
that  spillage  from  a  pipeline  failure  can 
be  significantly  reduced  by  RCVs  only 
where  a  modem  SCADA  system  is 
equipped  with  a  well-designed  leak 
detection  subsystem.  The  type  and 
sophistication  of  the  control  system, 
installed  as  part  of  an  existing  SCADA 
system,  depends  on  the  age  of  the 
control  system. 

The  March  1991  EFRD  study 
contained  a  number  of  proposals  to 
address  the  issue  of  EFRDs.  One  of  the 
proposals  was  that  the  Department 
conduct  a  research  study  on  whether 
SCADA  systems,  including  well- 
designed  leak  detection  subsystems, 
should  be  required  on  hazardous  liquid 
pipelines  in  order  to  enhance  the  safe 
operation  of  the  pipelines.  Enhanced 
safety  requirements  would  include 
provision  for  more  rapid  respon.se 
following  accidents,  including  valve 
spacing  criteria  and  initiating  the 
closure  of  RCVs.  This  study  is  presently 
being  conducted  by  the  Volpe  National 
Transportation  System  Center  (VNTSC) 
and  is  discussed  later  in  this  ANPRM. 

Another  proposal  from  this  study  was 
for  the  RSPA  to  issue  a  notice  of 
proposed  rulemaking  proposing  to 
require,  on  hazardous  liquid  pipelines 
with  SCADA  systems  installed,  that 
existing  manually  operated  main  line 
block  valves '  in  urban  areas  be 
retrofitted  to  make  them  RCVs  and 
install  RCVs  when  new  valves  are 
installed  in  urban  areas.  This  ANPRM 
seeks  data  on  valves  located  in  urban 
areas. 

Other  proposals  m  the  study 
suggested  public  input  on  whether  the 
hazardous  liquid  pipeline  safety 
regulations  in  49  CFR  part  195  should 
be  revised  to  require  valve  spacing 
criteria  for  EFRDs  at  the  following 
locations:  (1)  Where  the  valves  could 
most  effectively  reduce  the  likelihood  of 
the  escaping  liquid  entering  the  water  at 
water  crossings  that  are  more  than  100- 
feet  wide,  and  on  either  side  of  a 
reser\'oir  holding  water  for  human 
consumption;  (2)  At  other  critical  areas 
affected  by  commodity  release;  and-(3) 
At  specific  locations  outside  of  urban 


<Check  valves  ere  valves  that  permit  fluid  to  flow 
freely  in  one  direction  and  contain  a  mechanism  to 
automatically  prevent  flow  in  the  other  direction. 


>  A  valve  which  provides  a  positive  shut  off  of 
commodity  flow  both  upstream  and  downstream  of 
the  valve  is  generally  Icnown  as  a  "block  valve" 
because  it  blocks  the  flow  in  the  pipeline. 
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areas  on  hazardous  liquid  pipelines  in 
proximity  to  the  public. 

Some  of  the  questions  posed  in  this 
ANPRM  are  designed  to  provide  data  on 
which  the  RSPA  will  decide  on  a  further 
course  of  action  concerning  the 
proposed  placement  of  EFRDs  in  these 
locations. 

Past  Data  Collection 

To  broaden  the  data  base  for  the 
March  1991  EFRD  study,  the  RSPA 
solicited  information  from  the  public, 
including  gas  and  hazardous  liquid 
pipeline  operators  and  equipment 
manufacturers,  through  a  Federal 
Register  notice  (54  PR  20945;  May  15, 
1989).  A  series  of  15  questions 
addressed  a  number  of  EFRD/leak 
detection-related  issues  including 
SCADA  technology,  establishing  a 
maximum  allowable  spill  value,  and 
criteria  for  valve  spacing.  The  72 
responses  to  the  notice  are  contained  in 
Docket  PS-104;  Notice  1  and  are 
available  for  review  in  the  Docket  Unit, 
room  8421. 

The  notice  included  a  series  of 
questions  about  leak  detection 
subsystems  which  are  part  of  operators' 
S>CADA  systems.  The  responses  to  the 
questions  indicated  SCADA  systems  are 
becoming  more  sophisticated  and  leak 
detection  subsystems  are  becoming 
more  common  on  hazardous  liquid 
pipelines.  The  sensitivity  of  leak 
detection  subsystems  on  hazardous 
liquid  pipelines  was  reported  to  range 
from  0.5  percent  of  flow  to  5  percent  of 
flow  over  a  1-  to  2-hour  period.  Once  a 
leak  is  suspected,  the  time  for  the 
dispatcher  to  respond  by  closing  valves 
ranges  bom  a  few  minutes  for  an  RCV 
to  an  average  of  about  2  hours  for 
manually  operated  valves. 

Commenters  to  the  notice  were  also 
asked  to  discuss  the  advantages  and 
disadvantages  of  establishing  a  valve 
spacing  requirement  based  on  a 
maximum  spill  criterion.  Two 
advantages  cited  by  commenters  to 
support  establishing  a  maximum  spill 
criterion  on  a  hazardous  liquid  pipeline 
were:  (1)  Reduction  in  the  exposure  to 
the  public  of  the  possible  hazard  created 
by  a  spill  and  (2)  improved  contingency 
plans  since  the  plans  could  be  based  on 
a  spill  of  a  set  volume.  However, 
commenters  cited  more  disadvantages 
than  advantages. 

Most  hazardous  liquid  pipeline 
operators  opposed  setting  a  maximum 
spill  criterion.  They  indicated  a 
maximum  acceptable  spill  would  vary 
widely  along  the  length  of  any  pipeline 
depending  on  spill  location. 
Establishing  one  criterion  for  all 
pipelines  would  not  account  for  the 
variables  at  each  spill  location. 


Commenters  indicated  that  more 
important  than  establishing  an  arbitrary 
spill  limit  is  the  need  to  consider  the 
line  profile,  drainage  gradient,  length, 
and  diameter  of  the  hazardous  liquid 
pipeline,  susceptibility  to  outside  force 
damage,  population  density,  and 
potential  hazards  to  public  safety  and 
the  environment.  Commenters  indicated 
a  spill  limit  would  require  more  valves, 
particularly  on  large  diameter  hazardous 
liquid  pipelines.  This  would  increase 
the  opportunity  for  inadvertent  valve 
closure,  leakage  from  the  valve  itself, 
and  vandalism.  One  commenter  stated 
that  protection  of  the  public  and 
environment  is  related  more  to  exposure 
of  the  hazardous  liquid  pipeline  to  the 
public  and  response  time  in  detecting 
and  responding  to  a  failure,  than  to 
setting  a  limit  on  the  volume  of  product 
released.  This  commenter  stated:  "The 
most  effective  means  for  mitigating 
potential  pipeline  failure  hazards  is 
prompt  leak  identification,  rapid 
pipeline  shutdown,  and  immediate 
dispatch  of  response  crews  to  the  failure 
site." 

Commenters  were  asked  if  the  spacing 
of  RCVs  and  ACVs  is  determined  by  a 
maximum  spill  from  the  hazardous 
liquid  pipeline,  what  should  that 
maximum  spill  value  be?  None  of  the 
commenters  provided  a  maximum  spill 
value.  Hazardous  liquid  pipeline 
operators  reiterated  that  the  information 
provided  in  the  responses  to  the  valve 
spacing  question  should  be  used  in  the 
context  of  spill  mitigation  rather  than  to 
establish  a  single  maximum  spill 
criterion.  One  commenter  stated  that,  in 
addition  to  pipe  diameter,  terrain,  and 
the  pipelines  route  near  or  in  urban 
areas,  the  RSPA  should  consider  the 
probability  of  failure,  magnitude  of  the 
leak,  and  consequences  of  the  leak  in 
establishing  a  maximum  spill  criterion. 

December  24, 1988,  Failure  in  Maries 
County,  Missouri 

The  legislative  history  for  the  1992 
Act  cites  a  December  24,  1988,  failure  in 
Maries  County,  Missouri  to  demonstrate 
the  need  of  adequate  leak  detection 
equipment.  The  failure  resulted  in  a 
crude  oil  spill  of  approximately  20,554 
barrels  (863,268  gallons).  The  cause  was 
the  abrupt  change  in  pressure  and  fluid 
flow  from  the  switching  of  flowing,  low 
density  crude  oil  from  one  pipeline  into 
another  containing  a  substantially 
heavier  oil. 

Crude  oil  released  entered  a  tributary 
of  the  Gasconade  River,  the  Gasconade 
River,  the  Missouri  River,  and 
eventually  the  Mississippi  River  near  St. 
Louis,  Missouri.  In  order  to  control  the 
contamination  from  the  large  volume  of 
crude  oil  released,  it  was  necessary  to 


shut  do\vn  several  water  companies 
along  these  rivers  and  a  brewery  in  St. 
Louis. 

Failure  of  pipeline  personnel  at  the 
dispatching  station  to  recognize  that  a 
rupture  had  occurred  and  to  shut  down 
the  pipeline  greatly  increased  the 
volume  of  crude  oil  spilled. 

The  Gasconade  River  and  its  tributary, 
into  which  the  crude  oil  spill  first 
entered,  were  bracketed  by  manually 
operated  block  valves.  The  RSPA 
estimates  that  the  installation  of  a  check 
valve  would  have  prevented  drainage 
from  the  5  mile  of  pipe  on  either  side 
of  the  river,  thereby  substantially 
reducing  the  size  of  the  spill.  Also,  the 
installation  of  a  leak  detection 
subsystem  on  the  SC.\DA  system  would 
probably  have  substantially  reduced  the 
size  of  the  spill. 

Report  From  the  National  Institute  of 
Standards  and  Technology 

The  legislative  history  of  the  1992  Act 
also  cites  a  July  1989  report  from  the 
National  Institute  of  Standards  and 
Technology  (NIST),  U.S.  Department  of 
Commerce  (Report  Number  NISTIR  89- 
4136)  which  resuhed  from  an 
investigation  of  the  Maries  County, 
Missouri  pipeline  failure.  In  the  report, 
titled  "An  Assessment  of  the 
Performance  of  Older  ERVV  Pipelines ', 
NIST  found  that  the  installation  of 
EFRDs  could  significantly  reduce  the 
damage  from  pipeline  failures  and 
recommended  that  they  be  installed  in 
"critical  risk  locations." 

Currertt  SCADA  Study  by  the  VNTSC 

In  May  1992,  the  RSPA  commenced  a 
research  study  with  the  VNTSC  to 
analyze  SCADA  systems  and  computer- 
generated  leak  detection  systems.  The 
purpose  of  the  research  study  is  to 
determine  the  feasibility  and  costs  of 
requiring  pipeline  operators  to  install  a 
SCADA  system  including  a  leak 
detection  subsystem,  and  determine 
what  impediments  exist  or  what  system 
improvements  are  needed  to  minimize 
the  time  it  takes  SCADA  systems  to 
deted  and  locate  leaks,  and  make 
recommendations  to  resolve  these 
difficulties.  As  mentioned  previously, 
this  new  initiative  is  based  on  findings 
from  the  Department's  March  1991 
EFRD  study  concerning  RCVs.  These 
valves  maximize  the  value  of  SCADA- 
based  leak  detection  systems  by  helping 
to  mitigate  damages  from  detected  leaks. 

The  first  phase  of  this  study  included 
a  literature  search  on  the  subject,  on-site 
interviews  with  seven  pipeline 
operators,  interviews  with  five 
equipment  vendors,  and  development  of 
a  mathematical  model  describing 
optimal  valve  spacing  for  given  annual 
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pipeline  failure  rates  per  mile  and  costs, 
and  a  method  to  evaluate  alternative 
leak  detection  system  performance 
characteristics  to  reduce  pipeline  spill 
volumes. 

Every  pipeline  operator  surveyed  by 
the  contractor  used  some  sort  of  SCADA 
system.  Most  operators  had  at  least  one 
computerized  leak  detection  system, 
either  one  purchased  from  a  vendor, 
custom  designed  by  the  operator,  or  a 
combination  of  the  two  systems.  All 
operators  interviewed  believed  that  the 
condition  of  high  false  alarm  rates  was 
a  major  drawback  to  the  installation  and 
operation  of  leak  detection  systems.  The 
problem  occurs  due  to  the  required 
trade-off  between  the  threshold  volume 
sensitivity  of  the  leak  detection  system 
and  the  resulting  false  alarm  rate  when 
this  sensitivity  is  too  high.  All  the 
operators  interviewed  emphasized  that 
the  most  critical  link  in  leak  detection 
was  the  interface  between  the  system 
itself  and  the  pipeline  dispatcher,  and 
that  there  was  no  substitute  for  a  highly 
competent  pipeline  dispatcher. 

The  VNTSC  is  drafting  a  report  on  the 
first  phase  of  the  study.  Once  the  report 
is  completed,  a  copy  will  be  placed  in 
the  docket  to  this  rulemaking. 

Regulatory  Analysis  and  Notices 

A.  Impact  Assessment 

This  ANPRM  is  not  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  ANPRM 
is  not  considered  significant  under  the 
Regulator)'  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

B.  Begulatory  Flexibility  Act 

This  ANPRM  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  small  businesses,  governmental 
jurisdictions,  and  non-for-profit 
organizations)  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  ANPRM 
would  apply  to  operators  of  hazardous 
liquid  pipelines,  all  of  whom  are  large 
bu.sinesses.  Therefore.  I  certify  that  this 
ANPRM  will  not.  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
ANPRM. 

C.  Federalism  Assessment 

The  ANPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism"),  and  does  not  have 


sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  ANPRM. 

Questions 

The  RSPA  is  issuing  this  ANPRM  to 
solicit  data  from  the  public  through  a 
series  of  questions  as  the  means  of 
conducting  the  survey  mandated  in  the 
1992  Act.  The  response  from  the  public 
to  these  questions  will  aid  in  developing 
proposals  on  what  circumstances  and 
criteria  operators  must  install  EFRDs 
and  other  equipment  to  limit  product 
release  from  hazardous  liquid  pipelines. 
The  failures  discussed  above  suggest 
that  releases  can  be  reduced  when 
EFRDs  and  well-designed  leak  detection 
systems  are  installed  on  hazardous 
liquid  pipelines. 

Assessmg  the  data  received  from  the 
questions  in  the  ANPRM  should 
accelerate  the  rulemaking  process 
required  by  the  1992  Act.  The  data 
gathered  by  this  ANPRM,  the  findings 
from  earlier  reports  on  the  subject  of 
EFRDs,  including  the  Department's 
March  1991  EFRD  study,  and  the  work 
accomplished  so  far  in  the  SCADA 
contract  with  the  VNTSC  could  form  the 
basis  for  any  notice  of  proposed 
rulemaking  concerning  the  proposed 
placement  of  EFRDs  and  criteria  for  leak 
detection  systems. 

The  RSPA  is  considering  a  systems 
approach  to  reducing  spills  from 
hazardous  liquid  pipelines.  The  system 
involved  includes  equipment, 
personnel,  software  and  procedures  to 
accomplish  three  tasks:  (1)  Detect  that  a 
failure  and  resultant  spill  has  occurred; 

(2)  Identify  the  location  of  the  spill;  and 

(3)  Shut  the  pipeline  down  in  order  to 
reduce  the  amount  of  the  spill.  The  first 
two  tasks  involve  computerized  leak 
detection  systems,  while  the  third  task 
involves  the  installation  of  EFRDs.     . 

Many  of  the  following  questions  are 
directed  to  the  operators  of  hazardous 
liquid  pipelines.  They  relate  to  pipeline 
system  operational  data  in  addition  to 
the  physical  location  of  pipeline 
facilities  in  relation  to  geographical  and 
topographical  features  which  can  only 
be  obtained  from  pipeline  operators. 
However,  the  RSPA  solicits  comments 
to  questions  which  do  not  involve  data 
on  a  particular  hazardous  liquid 
pipeline  from  other  members  of  the 
public  including  State  agencies,  trade 
associations,  and  environmental 
organizations,  both  private  and  public. 
The  RSPA  believes  that  State  pipeline 
safety  agencies  can  contribute 
significantly  to  this  rulemaking  because 


of  the  States'  unique  experience  with 
regulating  intrastate  hazardous  liquid 
pipelines  and  as  the  Department's  agent 
on  interstate  hazardous  liquid  pipelines. 
Questions  18  and  19  are  directed  to  the 
nonregulated  public.  These  commenters 
are  requested  also  to  suggest  additional 
questions,  including  clarification 
questions,  which  may  emerge  from 
reviewing  this  ANPRM. 

To  aid  in  analysis  of  the  responses, 
commenters  are  requested  to  respond 
using  the  same  numbering  system 
which  is  used  in  this  ANPRM. 

SCAOA-based  Leak  Detection  System 
Sensitivity  and  Reliability 

The  RSPA  needs  data  on  which  to 
base  decisions  on  what  should  be 
proposed  for  SCADA-based  leak 
detection  systems.  The  RSPA  is  starting 
from  the  premise  that  most  if  not  all 
hazardous  liquid  pipeline  operators 
have  installed  a  SCADA  system  which 
is  used  for  the  everyday  efficient 
operation  of  the  pipeline.  The  SCADA 
study  by  the  VNTSC  has,  so  far,  found 
this  to  be  true.  (Commenters  are 
requested  to  indicate  if  this  premise  is 
true.)  The  RSPA  must  decide  whether  to 
propose:  (1)  A  specific  type  of  leak 
detection  system;  (2)  whether  to  propose 
requiring  certain  criteria  which  would 
embody  the  attributes  of  all  of  the 
presently  recognized  computerized  leak 
detection  systems;  (3)  a  combination  of 
(1)  and  (2);  or  (4)  some  other  leak 
detection  system  requirement  which  at 
present  is  unknown  to  the  RSPA  but 
which  may  emerge  from  comments  to 
this  ANPRM. 

The  questions  are  intended  to  obtain 
responses  which  relate  to  operational 
data  that  a  hazardous  liquid  operator 
has  concerning  the  SCADA-based  leak 
detection  system  installed  on  its 
pipeline  system  including  the 
sensitivity  and  reliability  of  that  system. 

Questions  1  through  6  primarily  relate 
to  the  experience  on  a  segment  of  the 
operator's  hazardous  liquid  pipeline 
system  which  is  covered  by  a  SCADA- 
based  leak  detection  system.  If  the 
operator  has  segments  of  its  hazardous 
liquid  pipeline  system  covered  by  more 
than  one  SCADA-based  leak  detection 
system,  please  submit  responses  to  the 
series  of  questions  1  through  6  for  each 
segment  of  the  covered  pipeline  system. 
For  instance,  a  SCADA-based  leak 
detection  system  may  be  installed  on  a 
400  mile  segment  of  an  interstate 
pipeline  in  Texas  and  another  SCADA- 
based  leak  detection  system  on  a  200 
mile  segment  in  Virginia.  The  RSPA 
requests  a  separate  set  of  responses  for 
each  segment,  not  aggregate  responses 
for  all  of  the  SCADA-based  leak 
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detection  systems  for  all  parts  of  the 
operator's  pipeline  system. 

Several  topics  willbe  addressed  in 
the  set  of  questions  below.  These  are:  (1) 
The  methodfs)  of  leak  detection  in  use 
on  the  segment  described  in  the  data 
submission;  (2)  leak  detection  alarms 
which  occur  at  the  hazardous  liquid 
pipeline  systems  operating  center;  (3) 
the  leak  detection  and  SCADA  system 
availability:  and  (4)  the  actual 
performance  of  leak  detection  systems 
in  identifying  and  locating  leaks  on  an 
operational  hazardous  liquid  pipeline. 

If  the  operator  does  not  presently  have 
this  data,  we  encourage  the  operator  to 
gather  the  data  for  at  least  one  month 
and  then  submit  it  to  the  RSPA.  System 
alarms  history  should  be  provided  to  the 
RSPA  as  a  log  and  may  be  submitted 
either  as  a  computer  printout  or  on  a 
diskette  using  standard  ASCII  format  as 
long  as  the  segment  identifying 
information  is  clearly  noted  on  the  data. 
Experimental  (or  simulation-based)  data 
may  be  provided  as  well  as  operational 
data  which  only  reflect  actual 
operational  experience. 

The  leak  detection  performance  data 
should  be  provided  as  a  log  and  may  be 
submitted  either  as  a  computer  printout 
or  on  a  diskette  using  standard  ASQI 
format.  Historical  performance  data 
gathered  during  developmental  phases 
such  as  system  installation  and 
modification  also  should  be  submitted. 

It  would  be  helpful  if  commenters 
group  data  for  each  different  data 
collection  time  period  or  pipeline 
segment,  so  that  all  data  (questions  1- 
6)  relates  to  only  one  specific  segment 
and  time  period.  For  the  purf>oses  of 
these  questions,  a  pipeline  segment  is 
defined  as  that  part  of  the  pipeline 
between  two  points  where  the  product 
can  be  contained,  such  as  between  two 
pressure  pump  stations,  between  a 
pressure  pump  station  and  a  terminal, 
between  a  pressure  pump  station  and  a 
valve,  or  between  two  valves. 

Question  1:  Provide  the  following 
general  information  about  the  segment 
of  hazardous  liquid  pipeline  to  which 
the  series  of  questions  1-6  relate:, 

1.1  Pipeline  segment  length 
description  covered  in  this  data 
submission: 

1. 1.1  Starting  point  (mile  post  or 
survey  station  no.) 

1.1.2  Ending  point  (mile  post  or 
survey  station  no.) 

1.1.3  Length  of  segment 
(miles) 

1.2  Pipeline  nominal  diameter 
(in.) 

1.3  Number  of  pumping  stations  on 
segment? 

1.4  Number  of  injection  points  on 
segment? 


1.5  Number  of  delivery  points  on 
segment? 

1.6  Commodity(s)  tran.sported  during 
this  data  history 

1.7  Nominal  flow  rate  (bbls/day) 


1.8    Beginning  date  covered  by  this 
data  history  (MM/DD/YY). 


1.9    Ending  date  of  this  data  history 

(MM/DD/YY) 

Question  2:  Classify  the  leak  detection 
system(s)  installed  on  this  pipeline 
segment  (check  each  that  applies  and 
answer  questions  4  through  6  for  each 
system  checked). 

2.1  Mass  balance 

2.2  Pressure  wave 

2.3  External  hydrocarbon 
sensor 

2.4  Other  (specify) 

Question  3:  For  each  leak  deteciion 

system  checked  in  Question  2,  check 
whether  the  system  was  supplied  by  an 
independent  vendor  or  was  the  system 
developed  within  your  company. 

3.1  For  the  system  in  Question  2.1? 

3.1.1  Vendor  (name) 

3.1.2  Internal  company 
developed 

3.2  For  the  system  in  Question  2.2? 

3.2.1  Vendor  (name) 

3.2.2  Internal  company  developed 


3.3    For  the  system  in  Question  2.3? 

3.3.1  Vendor  (name) 

3.3.2  Internal  company  developed 


3.4    For  the  system  in  Question  2.4? 

3.4.1  Vendor  (name) 

3.4.2  Internal  company  developed 


Questioa^  4:  For  the  alarm  history,  leak 
detection  system  availability  history, 
and  performance  data  of  the  leak 
detection  system  submitted,  include 
answers  to  the  following: 

4.1  For  the  time  period  reported,  at 
what  threshold  volume  was  the  leak 
detection  system  set  to  alarm 
(including  any  error  bandwidth  that 
is  incorporated  into  that  amount) 
(bbls.)? 

4.2  At  that  volume  how  long  should 
detection  take  (mins.)? 

4.3  What  was  the  average  detection 
time  for  that  volume 

(mins.)? 

4.4  For  each  alarm  during  the  time 
period  reported  in  your  response  to 
Question  4,  include  the  following 
data: 

4.4.1     Alarm  Initiated  (MM/DD/YR  & 
hours  &  minutes  in  military 
timet) 


4.4.2  Alarm  Cleared  (MM/DD/YR  & 
hours  &  minutes  in  military 
time) 

4.4.3  The  length  of  time  it  took  to 
identify  the  cause  of  the  alarm  (if 
not  equal  to  the  difference  between 
the  initiation  and  cleared 
time)(mins.)? 

4.5    For  each  alarm,  was  the  alarm 
attributed  to  one  of  these  causes 
(Y/N)? 

4.5.1  Aleak (If  "yes",  go  to 

4.6) 

4.5.2  An  operational  change 


4.5.3  Data  errors  (associated  with 
telemetrj'  fluctuations) 

4.5.4  Component  failure  (hardware 
or  telecommunications) 

4.5.5  Human  error  (e.g..  failure  to 
adjust  the  leak  detection  software 
system  to  commodity-specific 
parameters) 

4.5.6  Other  (specify) 

4.5.7  Undetermined 

4.6    If  a  leak  was  detected — 

4.6.1     What  was  the  cause  of  the  leak 
(check)? 

4.6.1.1  Corrosion? 

4.6.1.2  Failed  pipe  or  pipe  seam? 


4.6.1.3    Outside  force  damage  by 
other  than  natural  forces? 


4.6.1.4  Outside  force  damage  by 
natural  forces? 

4.6.1.5  Malfunction  of  control  or 
relief  equipment? 

4.6.1.6  Operator  error? 

4.6.1.7  Other  (specify). 


4.6.2  Was  the  leak  on  pipe  originally 
installed  on  the  pipeline  segment 
(Y/N)? 

4.6.3  What  year  was  the  pipe 
originally  installed  (year)? , 


4.6.4    If  the  answer  to  4.6.2  was 
"no",  what  year  was  the  pipe 
replaced  or  modified  (year)? 


4.6.5    What  action  did  you  take? 
4.6.5.1     Shut  pipeline  down  (Y/N) 


4.6.5.2  Shut  down  leak  detection 
system  (Y/N) 

4.6.5.3  Left  pipeline  and  leak 
detection  systems  running, 
conducted  visual  inspection  (Y/N) 


4.6.5.4    Other  (specify) , 


» "Military  lime"  is  using  a  24  hour  clock.  For 
instance.  4:00  pm  =  1600  hours  or  5;15  pm  •  1715 
houn. 


Question  5.  For  leak  detection  system 
availability  (SCADA-based  or  non- 
SCADA-based),  include  answers  to  the 
following: 
5.1    For  each  instance  of  leak  detection 

system  unavailability  reported 

during  the  time  period,  include  the 

following  data: 
5.1.1     Was  this  a  complete  shutdown 

of  the  SCADA/leak  detection 
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system  (Y/N)? 


to  question  5.3) 
5.2    If  "yes",  answer  the  following 
(check  all  that  apply): 
5.2.1     Date  and  time  the  system 
stopped  running  (MM/DD/YR  & 
hours  &  minutes  in  military  time) 


(If  "no",  go  6.1.5    Other  (specify) 


5.2.2    Date  and  time  the  system 
resumed  (MM/DD/YR  &  hours  & 
minutes  in  military  time)  _ 


5.2.3     Was  the  shutdown  attributed 

to  one  of  these  causes  (Y/N)? 
5.2.3.1     Dispatcher  decision? 


5.2.3.2  Input  failure  (telemetry/ 
telecomm  error)? 

5.2.3.3  Software  failure  of  the 
SCADA  system? 

5.2.3.4  Software  failure  of  the  leak 
detection  system? 

5.2.3.5  Software  failure  of  both? 


5.2.3.6  Hardware  failure  of  the 
SCADA  system? 

5.2.3.7  Hardware  failure  of  the  leak 
detection  system? 

5.2.3.8  Hardware  failure  of  both? 


5.2.3.9    Undetermined 


5.3  If  the  leak  detection  system  itself 
did  not  completely  shut  down,  did 
it  issue  an  alarm  (Y/N)? 

5.4  If  an  alarm  was  issued,  was  the 
problem  attributed  to  any  of  the 
following  (Y/N)? 

5.4.1    Dispatcher  decision? . 


5.4.2  Input  failure  (telemetry/ 
telecomm  error)? 

5.4.3  Software  failure  of  the  SCADA 
system? 

5.4.4  Software  failure  of  the  leak 
detection  system? 

5.4.5  Software  failure  of  both? 


5.4.6  Hardware  failure  of  the 
SCADA  system? 

5.4.7  Hardware  failure  of  the  leak 
detection  system? 

5.4.8  Hardware  failure  of  both? 


5.4.9     Undetermined 


Question  6:  Answer  the  following  on 
leak  defection  system  performance: 
6.1     What  was  the  circumstance(s) 
under  which  data  was  collected  for 
this  segment  and  time  period? 
6.1.1     System  development  (Y/N) 


6.1.2    Leak  detection  system  pre- 
operational demonstrations  on  a 
segment  of  operational  pipeline 
(deHne  segment  length)  (Y/N) 


6.1.3  Existing  system  modification/ 
testing  (Y/N) 

6.1.4  Actual  system  operation  (Y/N) 


6.2  For  each  leak  detected  by  the 
system  during  the  time  period, 
include  the  following  data: 

6.2.1  The  specific  detection 
threshold  volume  (include  any  error 
bandwidth  that  is  incorporated  in 
that  amount)(bbls.) 

6.2.2  Pipeline  length  between  leak 
detection  measuring  devices  in  the 
pipeline  segment  on  which  leak 
occurred  (miles) 

6.2.3  Commodity  transported  at  the 
time  of  the  alarm 

6.2.4  Flow  rate  at  the  time  of  the 
alarm  (bbls/hr) 

6.2.5  Estimated  (or  actual)  leak 
volume  (bbls.) 

6.2.6  Estimated  (or  actual  if  knowm) 
size  of  hole  or  rupture  (in.) 

6.2.7  Estimated  ">  (or  actual)  date  and 
time  leak  occurred  (MM/DD/YR  & 
hours  &  minutes  in  military  time) 


6.2.8  Dafe  and  Time  leak  detected 
(MM/DD/YR  &  hours  &  minutes  in 
military  time) 

6.2.9  Date  and  Time  leak  located 
(MM/DD/YR  &  hours  &  minutes  in 
military  time) 

6.2.10  Location  of  leak  as  indicated 
by  leak  detection  system  (mile  post 
or  survey  station  no.) 

6.2.10.1     Was  a  leak  detection/ 
SCADA  system  alarm  issued  (Y/N)? 


6.2.10.2  If  "yes",  the  date  and  time 
alarm  issued  (MM/DD/YR  4  hours 
&  minutes  in  military  time) 


6.2.10.3  If  "yes",  the  date  and  time 
alarm  cleared  (MM/DD/YR  &  hours 
&  minutes  in  military  time) 

6.2.10.4  Dispatcher  response  (check 
all  that  apply): 

6.2.10.4.1     Pipeline  shutdown 


6.2.10.4.2  Leak  detection  system 
shutdown  only 

6.2.10.4.3  Contacted  pipeline 
personnel  to  check  for  operational 
or  system  explanations  for  alarm 
(other  than  a  leak) 

6.2.10.4.4  Dispatched  personnel  to 
approximate  leak  location 

6.2.10.4.5  Other  (specify) 

6.2.11     Actual  location  of  leak  as 

determined  by  field  observation 
(mile  post  or  survey  station  no.) 


Placement  ofEFHDs  at  water 
crossings,  locations  affected  by 


'Data  provided  from  simulations  should  include 
the  simulated  leak  start  and  end  times,  however, 
actual  leak  start  times  are  not  expected  from 
operational  data  since  there  is  a  lag  between  the 
actual  leak  start  and  when  it  is  detected. 


commodity  release,  and  rural  areas 
where  the  public  is  in  proximity  The 
request  for  information  notice, 
documented  in  the  Department's  March 
1991  EFRD  study,  asked  "Where  should 
RCVs  and  ACVs  be  placed  and  why?" 
The  response  provided  a  number  of 
specific  locations,  e.g.,  locations  where 
possible  ground  movement  might  occur, 
and  densely  populated  locations,  such 
as  near  a  school  or  hospital,  near  an 
office  building  or  factory,  or  near  a 
shopping  center.  River  crossings  were 
also  specified  by  some  commenters. 
Although  conventional  wisdom  would 
seem  to  suggest  installing  RCVs  at  these 
locations,  the  RSPA  presently  has  no 
data  which  supports  requiring  the 
installation  of  EFRDs  at  these  locations. 
The  number  of  these  locations  is 
unknown,  but  one  of  the  following 
questions  will  solicit  data  on  the 
number  of  such  areas  which  might  be 
affected  by  a  pipeline  release. 

Likewise,  the  number  of  failures 
which  have  resulted  in  water  pollution 
is  unknown  because  the  Department 
does  not  require  the  occurrence  of 
pollution  to  be  identified  on  the 
hazardous  Hquid  pipeline  accident 
report.  However,  the  RSPA  knows  from 
research  for  developing  the  interim  final 
rule  for  onshore  oil  pipeline  response 
plans  (58  FR  244,  January  5.  1993) 
under  the  Oil  Pollution  Act  of  1990. 
Public  Law  No.  101-380.  104  Stat.  484. 
(OPA  90)  that  of  the  approximately 
2,700  oil  pipeline  spills  reported  each 
year  to  the  Environmental  Protection 
Agency  (EPA),  about  half  affect  water. 
The  accident  effects  which  would  be 
reduced  by  the  installation  of  EFRDs  are 
related  more  to  pollution  than  safety. 
Once  the  hazardous  liquid  mixes  with 
water,  the  likelihood  of  a  fire  or 
explosion  is  reduced  considerably.  Two 
of  the  following  questions  address  the 
issue  of  water  pollution  as  a  result  of 
pipeline  failures. 

The  accidents  which  occurred  in 
Mounds  View,  Minnesota  and  Maries 
County,  Missouri  demonstrate  that  an 
assessment  by  the  RSPA  should  be 
conducted  concerning  the  installation  of 
EFRDs  at  specific  locations  along 
hazardous  liquid  pipelines  where  the 
pipelines  are  in  proximity  to  the  public 
in  rural  areas,  bcidies  of  water 
(particularly  bodies  of  water  containing 
drinking  water  intakes),  and  other 
critical  locations  affected  by  commodity 
release.  This  position  is  supported  by 
the  NIST  report  (discussed  above) 
which  recommended  installation  of 
EFRDs  in  critical  risk  locations  to 
significantly  limit  the  extent  of  damage 
if  a  failure  occurs.  Critical  risk  locations 
are  defined  in  the  NIST  report  as 
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locations  where  the  risk  to  public  safety, 
property,  and  the  environment  is  great. 

Tne  kSPA  is  also  asking  questions  to 
gather  data  regc^ing  locations  where 
valves  are  presently  required  by  the 
regulations  to  protect  bodies  of  water 
(49  CFR  195.260  (e)  and  (f]).  The 
regulations  in  49  CFR  195.260  currently 
require  valves  to  be  placed  at  locations 
along  a  hazardous  liquid  pipeline  that 
will  minimize  damage  or  pollution  ht)m 
accidental  discharges  a  (Section  195.260 
(c)),  on  either  side  of  a  water  crossing 
that  is  more  than  100-feet  wide  (Section 
195.260(e)),  and  on  either  side  of  a 
reservoir  holding  water  for  human 
consumption  (Section  195.260(f)).  The 
American  Petroleum  Institute  has 
indicated  that  most  of  these  main  line 
block  valves  are  manually  of>erated.  The 
current  regulations  do  not  require  that 
they  be  EFRDs.  The  financial  impact  on 
the  regulated  industry,  if  the  RSPA  were 
to  require  the  installation  of  RCVs,  is 
unknovtm  so  cost  data  will  be  obtained 
through  responses  to  questions  set  forth 
below. 

These  questions  apply  only  to 
hazardous  liquid  pipelines  with  leak 
detection  systems  since  the  March  1991 
EFT^D  study  concluded  RCVs  are  only 
effective  where  leak  detection  systems 
are  installed.  In  addition,  the  questions 
address  valve  spacing,  particularly 
whether  EFRDs  should  be  installed  at 
other  critical  locations.  Such  critical 
locations  would  be  identified  during  the 
rulemaking  process  after  a  review  of 
data  on  water  pollution  from  hazardous 
liquid  pipeline  spills  collected  by 
agencies,  such  as  the  EPA,  and  as  a 
result  of  the  RSPA  implementation  of 
OPA  90.  Placement  of  a  check  valve  on 
one  side  of  a  location  and  an  RCV  on  the 
other  side  could  reduce  the  number  of 
valves  that  would  require  remote 
control  capability. 

The  location  ot  valves  would  be 
proposed,  as  a  result  of  this  assessment, 
only  to  effectively  reduce  the  amount  of 
liquid  entering  a  body  of  water 
depending  on  the  terrain,  and  would  not 
necessarily  be  immediately  located  on 
either  side  of  the  water  crossing.  For 
instance,  valves  placed  immediately  on 
either  side  of  a  water  crossing  would  be 
effective  in  reducing  pollution  only  if 
the  failure  was  in  the  water  crossing,  a 
rare  occurrence  according  to  anecdotal 
evidence.  Valves  would  only  be 
effective  in  locations  where  the 
hazardous  liquid  pipeline  operator  has 
a  SCADA-based  leak  detection  system 
so  that  each  RCV  can  be  closed  soon 
after  a  failure  is  detected. 


Past  Leak  History 

Question  7:  For  the  period  1983 
through  1992  (10  years),  how  many 
failures  have  occurred  on  your  pipeline 
system  resulting  in  product  release 
entering  a  body  of  water?  « 

Question  8:  Provide  the  following 
information  for  each  failure  in  Question 
7: 

8.1  Date  of  the  failure  (MM/ 
YY) 

8.2  What  was  the  cause  of  the  release 
(check)? 

8.2.1  Corrosion? 

8.2.2  Failed  pipe  or  pipe 
seam? 

8.2.3  Outside  force  damage  by  other 
than  natural  forces? 

8.2.4  Outside  force  damage  by  natural 
forces? 

8.2.5  Malfunction^f  control  or  relief 
equipment? 

8.2.6  Operator  error? 

8.2.7  Other  (specify). 


8.3  Answer  the  following  concerning 
the  commodity — 

8.3.1  At  the  time  of  the  release  what 
was  the  total  volume  of  commodity 
between  valves  immediately 
upstream  and  downstream  of  the 
release  location  (bbls.)? 

8.3.2  How  much  commodity  was 
released  (bbls.)? 

8.4  Kow  far  away  from  the  point  of 
release  were  the  valves  referred  to 
in  8.3.1  (miles)? 

8.4.1  Upstream  from  the 

release? Type  of  valve 

(check)? 

8.4.1.1  manual 


8.4.1.2  Check  valve. 

8.4.1.3  RCV 

8.4.1.4  AC\' 


8.4.2  Downstream  from  the 

release? Type  of  valve 

(check)? 

8.4.2.1  manual 


8.4.2.2  Check  valve 

8.4.2.3  RCV 

8.4.2.4  ACV 


8.5  Were  these  valves  installed  to 
comply  with  49  CFR  195.260  (e)  or 
(f)  >o  (Y/N)? 

8.6  Were  these  valves  EFRDs  (RCVs  or 
check  valves)(Y/N)? 

8.7  Was  there  a  leak  detection  system  or 
systems  operating  on  the  pipeline 
which  experienced  the  release 
(Y/N)? (specify  each  type): 


■  tXDT  does  not  know  on  what  factor*  hazardous 
liquid  pipeline  operators  bas«  iheir  iudgmeni  on 
where  and  bow  br  apart  (o  place  tuch  valves. 


■"Body  of  water"  liu:ludes.  but  is  not  limited  to. 
creeks.  streAms,  rivers,  tributaries  to  rivers,  lakes, 
reeervoirs,  and  waters  which  are  used  for 
recreation. 

><>49CH(  195.260  (e)  requires  valve*  to  be 
Installed  on  each  side  of  a  water  croasing  that  is 
more  than  100  feet  wide  from  high-water  mark  to 
high-water  mark.  49  CFR  195.260  (fl  require*  valve* 
to  be  installed  on  each  *ide  of  a  reiervoir  holding 
%vater  for  human  consumption. 


8.7.1  Pressure  wave  front 
monitoring? 

8.7.2  Volume  monitoring? 

8.7.3  Other  (specify)? 


8.8  Indicate  for  each  activity  the  time  tu 
shut  down  the  pipeline 

8.8.1  Detection  time  (mins.)? 

8.8.2  Shutdown  time  including 
shutdown  of  pumping  stations  and 
isolation  of  the  pipeline  section 
(mins)? 

8.8.3  Time  to  drain  the  pipeline 
section  (mins.)? 

8.8.4  Total  time  to  shut  down 
pipeline  from  the  time  release  was 
detected  to  completion  of  drainage 
from  the  section  involved 
(mins.)? 

8.9  If  the  pipeline  section  did  not 
contain  EFRDs,  would  the 
installation  of  EFRDs  have  reduced 
the  shutdown  time  and/or  amount 
of  the  release  (Y/N)? 

8.9.1  If  "yes",  by  how  much  for  each 
(estimate)? 

8.9.1.1  The  total  shutdown  time  of 
8.8.4  (mins.)? 

8.9.1.2  Amount  of  the  release 
(bbls.)? 

8.9.2  If  "no",  why 

not? 


8.10  What  was  the  total  estimated  cost 
of  the  release  including — 

8.10.1  Cost  of  repair  or  replacement 
of  pipeline  facility?  $ 

8.10.2  Cost  of  product  lost?  $_ 


8.10.3  Cost  attributed  to  loss  of  use  of 
the  pipeline?  $ 

6.10.4  Cost  of  damage  to  property 
other  than  the  pipeline?  S. 


8.10.5  Cost  of  bodily  harm  and/or 
loss  of  life  (For  analytical  purposes, 
loss  of  life  is  valued  at  $2,500,000 
and  significant  bodily  harm 
reported  per  Section  195.50(e)  is 
valued  at  $450,000)?  $ 

8.10.6  Cost  of  environmental  clean- 
up (whether  or  not  paid  by  the 
operator)?  $ 

8.10.7  Estimated  cost  of  damage  to 
the  environment,  i.e.,  natural 
resource  damage,  assessed  by  a 
court  or  State  agency  (exclusive  of 
clean-up  cost)?  $ 

8.10.8  Cost  of  litigation?  $ 

8.10.9  Other  costs?  (specify) 
$ 

8.10.10  Total  cost?  $ 


8.11  How  far  from  the  release  did  the 
commodity  enter  a  body  of  water 
(miles)? 

8. 12  Were  there  other  areas  of  risk, 
other  than  a  body  of  water,  affected 
by  the  release  (Y/N): 

8.12.1  Urban  area? If  yes, 

distance  from  release 

(miles) 

8.12.2  Rural  area  in  proximity  to 
population? If  yes.  distance 


from  release  (miles). 
8.12.3  Other  (specifyL 


Distance  from  release 

(miles) 

8.13  Were  there  one  or  more  public 
water  intakes  affected  by  the  release 
(Y/N)? 

8.13.1  If  the  answer  to  question 
8.13  was  "yes",  how 
many? 

8.13.2  For  each  response  to  8.13.1, 
approximately  how  far  was  the 
public  water  intake  downstream 
from  where  the  release  entered  the 
body  of  water  (miles)? 

8.13.3  Did  high  river  flow  due  to 
flooding  affect  the  release  reaching 
the  water  intake(s){Y/N)? 

Valves  Installed  Per  49  CFR  195.260  (e) 

e-ff) 

As  stated  previously.  49  CFR  195.260 
(e)  and  (0  require  valves  to  be  placed  on 
hazardous  liquid  pipelines  in  order  to 
protect  water. »»  The  March  1991  EFRD 
study  proposed  that  the  RSFA  obtain 
public  comment  on  whether  the  valves 
at  these  locations  should  be  EFRDs.  The 
next  series  of  questions  are  posed  to 
obtain  data  to  make  that  decision. 

For  this  series  of  questions,  operators 
are  requested  to  provide  data  only  on 
hazardous  liquid  pipelines  which  have 
leak  detection  systems  installed,  since 
the  study  concluded  RCVs  are  effective 
only  on  hazardous  liquid  pipelines  with 
leak  detection  systems. 

Question  9:  How  many  locations  have 
valves  installed  to  comply  with  49  CFR 
195.260  (e)  and  (f)? 

9.1  How  many  locations  have  two 
block  valves  installed? 

9.2  How  many  locations  have  one 
block  valve  and  one  check  valve 
installed? 

9.3  How  many  locations  have  two 
block  valves  and  one  check  valve 
installed? 

9.4  Are  any  of  the  block  valves  RCVs 
(Y/N)? 

9.4.1  If  "yes",  how  many  locations 
reported  in  9.1  are  RCVs? 

9.4.2  If  "yes",  how  many  locations 
reported  in  9.2  are  RCVs? 

9.5  How  many  block  valves  which  are 
not  RCVs  are  installed  to  comply 
with  49  CFR  195.260  (e)  and 

(0? 

Question  10:  Estimated  cost  data  to 
convert  the  block  valves  reported  in  9.4 
to  RCVs  is  requested.  Report  data  to 
questions  10.1-10.3  for  each  valve  size 
(diameter)  in  your  pipeline  system: 
10.1     What  valve  diameter  does  this 
series  of  questions  pertain 
.  (in.)? 


10.2    How  many  block  valves  are 
installed  of  this  diameter?. 


10.3    What  is  the  total  estimated  cost  to 
convert  all  of  these  valves  to  RCVs? 


10.3.1  Installation  cost  (material  & 
labor)  $ 

10.3.2  Communication  system  cost 
$ 

10.3.3  Other  installation  costs 
(specify)  $ 

10.3.4  Total  installation  cost 
$ 

10.3.5  Annual  operating  cost 
$ 

10.3.6  Annual  maintenance  cost 
$ 

10.3.7  Other  annual  costs  (specify) 
$ 

10.3.8  Total  annual  costs  $ 


Question  11:  Estimated  cost  data  for 
installing  new  RCVs  on  your  pipeline 
.system  is  requested.  Report  data  to 
questions  11.1-11.6  for  each  valve  size 
(diameter)  in  your  pipeline  system: 

11.1  What  valve  diameter  does  this 
series  of  questions  pertain 
(in.)? 

11.2  Cost  of  a  manually  operated  block 
valve  S 

11.3  Cost  of  an  equivalent  RCV 
$ 

11.4  Communication  cost  $ 


11.5  Other  installation  costs  (specify) 
$ 

11.6  Total  installation  costs  $ 


Question  12:  What  factors  should  the 
RSFA  use  in  determining  when  a 
manually  operated  valve  should  be 
converted  to  a  RC^n  order  to  reduce 
the  effects  to  bodies  of  water  in  case  of 
a  release? 

Locations  Affected  by  Commodity 
Eelease 

Question  13:  Would  a  release  from 
your  pipeline  affect  the  following 
locations  (answer  "yes"  or  "no"  and 
provide  rationale  for  your  answer)? 

13.1  Wetlands  as  defined  in  40  CFR 
230.3? '2 

13.2  Critical  habitat  for  endangered/ 
threatened  species? 

13.3  National/State  parks? 

13.4  Marine  sanctuaries? 

13.5  Federal  wilderness 
areas? 

13.6  Coastal  Zone  Management  Act 
designated  areas? 

13.7  National  monuments? 


'"See  footnote  no. 


"40  CFR  230.3(1)  stales:  The  term  wetlands 
means  those  areas  that  are  inundated  or  saturated 
by  surface  or  ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that  under 
normal  circumstances  do  support,  a  prevalence  of 
vegetation  t\-pically  adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include  swamps, 
marshes,  bogs  and  similar  areas. 


13.8  National  seashore/lakeshore 
recreatfonal  areas? 

13.9  National  preserves? 

13.10  National  wildlife 
refuges? 

13.11  National  conservation  areas? 


13.12  Hatcheries? 

13.13  Waterfowl  management  areas? 


13.14    Public  drinking  water  intakes? 


13.15    Other  areas  (specify)? 

Rural  Areas '  ^  Affected 

Question  14:  How  many  of  the 
following  areas  would  be  affected  by  a 
release  from  your  pipeline  (answer 
14.1-14.8  with  the  number  of  areas)? 

14.1  Areas  where  it  would  take  more 
than  two  hours  to  reach  and  close 
a  block  valve  once  the  location  of  a 
release  is  identified? 

14.2  Areas  of  possible  ground 
movement  including  areas  of: 
known  seismic  risk,  slope 
instability,  landslide,  and  mine 
subsidence?       ■ 

14.3  Schools? 

14.4  Hospitals? 

14.5  Closely  spaced  individual 
dwellings  (defined  as  areas  similar 
to  class  2  locations  as  defined  in  49 
CFR  192.5(c) "")? 

14.6  Office  buildings? 

14.7  Factories  or  plants,  such  as  power 
plants? 

Valves  in  Urban  Areas 

The  March  1991  EFRD  study 
concluded  that  it  was  feasible  from  a 
benefit  to  cost  standpoint  to  retrofit 
existing  manually  operated  block  valves 
on  hazardous  liquid  pipelines  located  in 
urban  areas  to  RCVs  and  to  install  RCVs 
when  installing  new  valves  in  urban 
areas.  An  urban  area  is  one  which  is  not 
a  rural  area  '5.  A  proposal  to  require 
RCVs  in  urban  areas  would  apply  to 
hazardous  liquid  pipelines  which  have 
installed  leak  detection  systems,  as  the 
Department  found  in  the  March  1991 
study  that  RCVs  are  effective  only  where 
leak  detection  systems  are  installed. 

The  RSFA  wants  to  establish  a  data 
base  on  manually  operated  block  valves 


"As  defined  in  49  CFR  195.2:  'Purol  area  mKins 
outside  the  limits  of  any  incorporated  of 
unincorporated  city,  town,  village,  or  any  other 
designated  residential  or  commercial  area  such  as 
a  subdivision,  a  business  or  shopping  center,  or 
community  development." 

><49  CFR  192. S(c)  stales:  A  Class  2  location  is  any 
class  location  unit  that  has  more  than  10  but  less 
than  46  buildings  Intended  for  human  occupancy. 
(A  "class  location  unit"  is  defmed  in  the 
regulations  in  49  CFR  192. S(a)  as  an  area  that 
extends  220  yards  on  either  side  of  the  centerline 
of  any  continuous  Imile  length  of  pipeline.) 

"See  footnote  »1 3. 
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located  on  hazardous  liquid  pipelines  in 
urban  areas  to  validate  the  conclusions 
made  in  the  March  1991  study. 

Hazardous  liquid  pipeline  operators 
are  requested  to  respond  to  Questions 
15-17  for  pipelines  in  their  systems 
which  are  located  in  urban  areas  and  on 
which  a  leak  detection  system  is 
installed: 

Question  15:  For  your  pipeline 
system,  report  the  number  of  manually 
operated  block  valves  that  are  installed 
in  urban  areas.  Report  data  to  questions 
15.1-15.4  for  each  pipeline  nominal 
diameter  located  in  urban  areas  in  your 
pipeline  system. 

15.1  What  nominal  pipeline  diameter 
does  this  series  of  questions  pertain 
(in.)? 

15.2  How  many  block  valves  are 
installed  of  this  nominal  diameter? 


15.3  For  the  total  reported  by  nominal 
diameter,  how  many  valves  are 
installed  to  limit  release  of  the 
commodity  transported? 

15.4  For  each  total  reported  by 
nominal  diameter,  how  many  are 
installed  for  pipeline  maintenance 
purposes? 

Question  16:  For  the  period  1983 
through  1992  (10  years),  how  many 
failures  have  occurred  on  your  pipeline 
system  in  urban  areas? 

Question  17:  Provide  the  following 
information  for  each  failure  in  Question 
16: 

17.1  Date  of  the  failure  (MM/ 
YY) 

17.2  What  was  the  cause  of  the  release 
(check)? 

17.2.1  Corrosion? 

17.2.2  Failed  pipe  or  pipe  seam? 


17.2.3    Outside  force  damage  by 
other  than  natural  forces? 


17.2.4  Outside  force  damage  by 
natural  forces? 

17.2.5  Malfunction  of  control  or 
relief  equipment? 


17.2.6  Operator  error? 

17.2.7  Other?  (specify) 


17.3  How  much  product  was  released 
(bbls.)? 

17.4  How  far  away  from  the  point  of 
release  were  there  block  or  check 
valves  located  on  either  side  of  the 
release  (miles) 

17.4.1  Upstream  from  the 
release? 

17.4.2  Downstream  from  the 
re  lease? 

17.5  What  was  the  total  estimated  cost 
of  the  release  including — 

17.5.1  Cost  of  repair  or  replacement 
of  pipeline  facility?  $ 

17.5.2  Cost  of  product  lost? 
S 


17.5.3  Cost  attributed  to  loss  of  use 
of  thd  pipeline?  $ 

17.5.4  Cost  of  damage  to  property 
other  than  the  pipeline?  $ 

17.5.5  Cost  of  booily  harm  and/or 
loss  of  life  (  For  analytical  purposes, 
loss  of  life  is  valued  at  $2,500,000 
and  bodily  harm  reported  per 
Section  195.50(e)  is  valued  at 
$450,000)?  S 

17.5.6  Cost  of  environmental  clean- 
up (whether  or  not  paid  by  the 
operator)?  $ 

17.5.7  Estimated  cost  of  damage  to 
the  environment,  i.e.,  natural 
resource  damage,  assessed  by  a 
court  or  State  agency  (exclusive  of 
clean-up  cost)?  $ 

17.5.8  Cost  of  htigation?  $ 

17.5.9  Other  costs?  (specify) 
$ 

17.5.10  Total  cost?  $ 

Questions  for  the  Nonregulated  Public 

The  preceding  17  questions  relate  to 
the  gathering  of  pipeline  system 
operational  data  which  can  be  answered 
only  by  hazardous  liquid  pipeline 
operators.  However,  as  stated  earlier,  the 
RSFA  is  also  soliciting  comments  and 
ideas  from  the  nonregulated  public 
including  State  agencies,  trade 
associations,  and  environmental 
organizations.  The  following  2  questions 
are  directed  to  these  members  of  the 
public. 

Question  18:The  RSPA  is  attempting 
to  determine  which  critical  locations 
should  be  protected  from  hazardous 
liquid  pif>eline  releases  by  the 
installation  of  EFRDs.  JFrom  the 
locations  listed  below,  please  provide  a 
ranking  by  probability  with  a  ranking  of 
"1"  representing  the  location  which 
poses  the  greatest  probability  of 
combined  safety  and  environmental  risk 
to  the  public.  (Questions  18.10-18.12 
are  left  blank  for  the  commenter  to 
specify  locations  of  risk  not  listed  in 
questions  18.1-18.9.) 

18.1  Locations  where  valves  are 
required  to  be  placed  by  49  CFR 
195.260  (e)  and  (f)  on  hazardous 
liquid  pipelines  in  order  to  protect 
water?  '* 

18.2  Locations  where  it  would  take 
more  than  two  hours  to  reach  and 
close  a  block  valve  once  the 
location  of  a  release  is 
identified? 

18.3  Locations  of  possible  ground 
movement  including  areas  of: 
known  seismic  risk,  slope 
instability,  landslide,  and  mine 
subsidence? 

18.4  Schools? 

18.5  Hospitals? 


18.6  Closely  spaced  individual 
dwellings  (defined  as  areas  similar 
to  class  2  locations  as  defmed  in  49 
CFR  192.5(c)?)  i-> 

18.7  Shopping  malls  and  similar 
locations? 

18.8  Office  buildings? 


18.9  Factories  or  plants,  such  as  power 
plants? 

18.10  Other  location  (specify) 

18.11  Other  location  (specify) 

18.12  Other  location  (specify) 


Question  19:  From  the  locations  listed 
below,  please  provide  a  ranking  of 
consequences  from  a  hazardous  liquid 
pipeline  release  with  a  ranking  of  "1" 
representing  the  location  that  would 
result  in  the  greatest  combined  public 
safety  and  environmental  consequences 
from  a  release  of  hazardous  liquid  from 
a  pipeline.  (Questions  19.10-19.12  are 
left  blank  for  the  commenter  to  rank  the 
benefits  for  the  risk  locations  specify  in 
questions  18.10-18.12.) 

19.1  Locations  where  valves  are 
required  to  be  placed  by  49  CFR 
195.260  (e)  and  (f)  on  hazardous 
liquid  pipelines  in  order  to  protect 
water? '« 

19.2  Locations  where  it  would  take 
more  than  two  hours  to  reach  and 
close  a  block  valve  once  the 
location  of  a  release  is 
identified? 

19.3  Locations  of  possible  ground 
movement  including  areas  of: 
known  seismic  risk,  slope 
instability,  landslide,  and  mine 
subsidence? 

19.4  Schools? 

19.5  Hospitals? 

19.6  Closely  spaced  individual 
dwellings  (defined  as  areas  similar 
to  class  2  locations  as  defined  in  49 
CFR  192.5(c)?)  •« 

19.7  Shopping  malls  and  similar 
locations? 

19.8  Office  buildings? 


19.9  Factories  or  plants,  such  as  power 
plants? 

19.10  Other  location  [specify) 

19.11  Other  location  (specify) 

19.12  Other  location  (specify) 

Issued  in  Washington,  DC  on  January  12, 
1994. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  94-1177  Filed  1-18-94:  8:45  am] 

BILUMO  CODE  4910-aO-P 


>*See  footnote  #10. 


■'See  footnote  (U. 
'"  See  footnote  #10. 
■<See  footnote  #14. 
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Federal  Highway  Administration 

49  CFR  Part  393 

[FHWA  Docket  No.  IMC-04-1] 

RIN2125-A027 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Lighting  Devices, 
Reflectors,  and  Electrical  Equipment 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 

SUIMMAPY:  This  document  announces 
that  the  FHWA  is  considering  proposing 
measures  for  reducing  the  incidence  and 
severity  of  collisions  with  large  trailers 
during  conditions  of  darkness  or 
reduced  visibility.  Specifically,  the 
agency  is  considering  issuing  a  proposal 
to  establish  requirements  for  the  use  of 
retroreflective  sheeting  or  reflex 
reflectors  for  certain  trailers 
manufactured  prior  to  December  1, 
1993,  the  effective  date  of  the  National 
Highway  Traffic  Safety  Administration's 
final  rule  on  conspicuity  for  newly 
manufactured  trailers. 
DATES:  Comments  must  be  received  on 
or  before  March  21,  1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
94-1.  room  4232.  HCC-10.  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeffrey  J.  Van  Ness.  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr.  Charles  E,  Medalen.  Office  of  Chief 
Counsel.  (202)  366-1354.  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  10,  1992,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  a  final  rule  (49  CFR 
571.108)  requiring  that  trailers 
manufactured  on  or  after  December  1, 
1993,  which  have  an  overall  width  of  80 
inches  or  more  and  a  gross  vehicle 


weight  rating  (GVWR)  of  more  than 
10,000  pounds,  be  equipped  on  the 
sides  and  rear  with  means  for  making 
them  more  visible  on  the  road.'  Trailers 
manufactured  exclusively  for  use  as 
offices  or  dwellings  are  exempt. 

Trailer  manufacturers  may  install 
either  retrorefiective  sheeting  or  refiex 
reflectors.  Manufacturers  of 
retrorefiective  sheeting  or  reflectors  are 
required  to  certify  compliance  of  their 
product  with  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  108  (49 
CFR  571.108)  whether  the  product  is  for 
use  as  original  or  as  replacement 
equipment. 

NHTSA  Rulemaking 

The  NHTSA  first  requested  comments 
concerning  the  use  of  reflective  material 
to  make  heavy  vehicles  more  visible  on 
May  27,  1980  (45  FR  35405).  Forty-two 
comments  were  received,  most  of  which 
favore4^e  concept. 

Between  1980  and  1985,  the  NHTSA 
conducted  a  fleet  study  in  which 
retroreflective  material  was  placed  on 
van-trailer  combinations  in  a  manner 
designed  to  increase  their  conspicuity 
during  conditions  of  darkness  or 
reduced  visibility.  The  treatment  of 
trailers  consisted  of  outlining  the  rear 
perimeter,  and  delineating  the  lower 
side.  No  reflectorized  mud  flaps  were 
used.  The  study  concluded  that  truck- 
trailer  combinations  equipped  with  this 
material  were  involved  in  15  percent 
fewer  crashes  (in  which  a  trailer  was 
struck  in  the  side  or  rear)  than 
combinations  lacking  the  material.  A 
copy  of  the  report,  "Improved 
Commercial  Vehicle  Conspicuity  and 
Signalling  Systems — Task  III  Field  Test 
Evaluation  of  Vehicle  Reflectorization 
Effectiveness,"  September  1985  (DOT 
HS  806  923)  is  included  in  the  docket. 

On  September  18,  1987  (52  FR  35345). 
the  NHTSA  published  a  notice  of 
request  for  comments.  The  notice 
presented  results  of  NHTSA's  fleet 
study  and  sought  comments  on  the  test 
results  as  well  as  experiences  motor 
carriers  may  have  had  with  the  use  of 
reflective  material  to  enhance 
conspicuity.  Thirty-seven  comments 
were  received,  most  agreeing  that  a  15 
percent  reduction  in  accidents  could  be 
expected  when  all  large  vehicles  were 
so  equipped  with  reflective  material. 

As  part  of  the  Motor  Carrier  Safety 
Act  of  1990  (sec.  15,  Pub.  L.  101-500. 
104  Stat.  1218).  the  Congress  included 
a  provision  directing  the  Secretary  of 
Transportation  "to  initiate  a  rulemaking 


■  A  copy  of  the  hO^TSA  final  rule  and  NPRM  are 
included  for  inspection  and  copying  in  FHWA 
Docket  No.  MC-94-1.  room  4232.  400  Seventh 
Street.  SW..  Washington.  DC  20S90. 


proceeding  on  the  need  to  adopt 
methods  for  making  trucks  or  any 
category  of  trucks  more  visible  to 
motorists*   *  *"  not  later  than 
February  3. 1991,  and  to  complete  the 
rulemaking  proceeding  not  later  than 
November  3. 1992.  On  December  4, 
1991,  the  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  at  56  FR 
63474.  The  NHTSA  regarded  its  NPRM 
as  responsive  to  the  congressional 
mandate  and  the  final  rule  as  the 
completion  of  the  rulemaking. 

Prior  to  the  issuance  of  the  final  rule, 
the  NHTSA  published  the  results  of 
additional  research  on  heavy  vehicle 
conspicuity.  The  purpose  of  the 
research  program  was  to  define  a  range 
of  minimally  acceptable  large  vehicle 
conspicuity  enhancements  that  could  be 
used  as  a  basis  for  revised  Federal 
regulations.  A  number  of  laboratory  and 
field  studies  were  carried  out  to  assess 
the  value  of  using  a  pattern  in  the 
marking  material,  the  form  the  pattern 
should  take,  the  placement  of  the 
treatment  on  the  trailer,  the  effect  of 
retroreflective  markings  on  the  detection 
and  identification  of  stop  and  turn 
signals,  and  the  trade-off  between  the 
width  and  retroreflective  intensity  of  the 
treatment  material.  In  addition,  fieM 
surveys  were  conducted  to  assess  the 
effect  of  environmental  dirt  on  the 
performance  of  the  marking  systems  and 
the  durability  of  retroreflective  materials 
when  used  on  trucks. 

The  results  of  the  research  support  the 
red  and  white  pattern,  retroreflective 
intensity  and  width  of  materials  in 
NHTSA's  final  rule.  With  regard  to 
durability,  the  study  indicated  on  page 
166  that: 

The  typical  service  life  of  a  trailer  is 
estimated  at  14  years.  It  would  be  desirable 
that  retroreflective  treatments  provide 
adequate  pf!rfonnance  for  at  least  that  long. 
The  limited  data  collected  •   •   •  indicate 
that  it  is  ]x>ssible  to  use  retroreflective 
materials  in  a  trucking  environment  and 
suffer  very  little,  if  any  loss  in  performance 
for  ten  or  more  years  *   *  *.  Until  mbre 
definitive  data  are  available,  it  is 
recommended  that  performance  loss  due  to 
aging  be  established  at  80  {>ercent  retention 
over  the  fourteen-year  period. 

Relationship  Between  FHWA  and 
NHTSA  Requirements  for  Lamps  and 
Reflective  I)evices 

The  NHTSA  is  responsible  for 
establishing  manufacturing  standards 
for  motor  vehicles.  Manufacturers  of 
motor  vehicles  and  certain  motor 
vehicle  equipment  must  certify  that 
their  products  meet  all  applicable 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs).  The  standards  for  lamps  and 
reflective  devices  are  contained  under 
FMVSS  No.  108  (49  CFR  571.108). 
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The  FHWA  is  responsible  for 
establishing  standards  for  commercial 
motor  vehicles  used  in  interstate 
commerce.  Commercial  motor  vehicles 
subject  to  the  Federal  Motor  Carrier 
Safety  Regulations  must  meet  the 
requirements  of  49  CFR  Parts  393  (Parts 
and  Accessories  Necessary  for  Safe 
Operation)  and  396  (Inspection,  Repair, 
and  Maintenance).  Generally,  part  393 
does  not  establish  vehicle  or  equipment 
manufacturing  standards  per  se,  but 
rather  establishes  requirements  for 
certain  equipment  necessary  for  the  safe 
operation  of  commercial  motor  vehicles. 
The  requirements  for  lamps  and 
reflective  devices  are  contained  under 
§§  393.11  through  393.26. 

The  requirements  in  §§  393.11 
through  393.26  are  generally  consistent 
with  the  manufacturing  standards  in 
FMVSS  No.  108.  Manufacturers  are 
required  to  equip  newly  manufactured 
commercial  motor  vehicles  in 
accordance  with  FMVSS  No.  108. 
Commercial  motor  vehicles  subject  to 
the  FMCSRs  must  be  equipped  with 
lamps  and  reflective  devices  as  required 
under  part  393. 

Current  FMCSRs  Requirement  for 
Conspicuity  Treatment 

Section  393.11  requires  that  all 
lighting  devices  on  motor  vehicles 
placed  in  operation  after  March  7,  1989, 
meet  the  requirements  of  FMVSS  No. 
108  in  effect  at  the  time  the  vehicle  is 
manufactured.  Therefore,  trailers 
manufactured  on  or  after  December  1, 
1993.  the  effective  date  of  the  FMVSS 
No.  108  requirement  for  retroreflective 
tape  or  reflex  reflectors,  must  have  such 
reflective  devices  of  the  type  and  in  the 
locations  specified  in  FMVSS  No.  108. 

Request  fiar  Comments 

The  FHWA  specifically  requests 
comments  that  address  the  application 
of  conspicuity  requirements  to  trailers 
manufactured  before  December  1, 1993. 
In  a  separate  rulemaking,  the  FHWA 
will  discuss  maintenance  and  testing  of 
conspicuity  treatments  on  trailers 
manufactured  on  or  after  December  1, 
1993.  The  FHWA  made  a  distinction 
between  the  two  categories  of  vehicles 
because  the  technical  and  economic 
issues  associated  with  the  consideration 
of  retrofitting  trailers  with  the 
conspicuity  treatment  are  much  more 
complex  than  those  associated  with  a 
requirement  that  motor  carriers 
maintain  the  conspicuity  treatment  with 
which  the  trailer  was  originally 
equipped. 

The  FHWA  requests  that  commenters 
address  the  specific  issues  below. 
However,  the  FHWA  encourages 
commenters  to  include  a  discussion  of 


any  other  issues  that  the  commenters 
believe  are  relevant  to  this  rulemaking. 

1.  Many  motor  carriers  have  been 
using  retroreflective  sheeting  or  reflex 
reflectors  which  are  not  of  the  colors, 
retroreflective  intensity,  width,  or 
configuration  of  the  conspicuity 
treatment  in  the  NHTSA's  final  rule. 
The  FHWA  seeks  information  on  the 
type  of  conspicuity  treatments  in  use 
and  quantitative  data  on  the  cost  and 
effectiveness  of  those  treatments  in 
preventing  and/or  mitigating  accidents. 

2.  What  types  of  technicalproblems 
(e.g.,  tape  not  adhering  to  the  surface  of 
the  trailer)  have  motor  carriers 
encountered  when  applying  conspicuity 
materials  to  in-service  trailers?  Are  any 
problems  unique  to  certain  types  of 
trailers,  or  to  certain  types  of  paints, 
coatings,  or  surfaces? 

3.  What  is  the  approximate  cost  (parts 
and  labor)  to  apply  conspicuity 
treatments  to  trailers?  Is  special  training 
required  for  employees  performing  this 
task?  What  cost  differences  may  exist 
between  having  this  task  performed  by 
the  motor  carrier's  own  maintenance 
department  or  by  third  parties? 

4.  How  long  must  a  trailer  be  taken 
out  of  service  to  have  the  conspicuity 
material  applied  to  its  surfaces? 

5.  With  regard  to  conspicuity 
treatments  that  diSer  from  those  in  the 
NHTSA  final  rule,  a  retrofitting 
requirement  could  result  in  many  motor 
carriers  having  to  replace  their  current 
conspicuity  treatments  with  one  that  is 
consistent  with  the  requirements  of 
FMVSS  No.  108.  The  FHWA  believes 
that  some  form  of  conspicuity  treatment 
(even  certain  forms  which  may  be  less 
effective  than  that  covered  in  the 
NHTSA's  final  rule)  is  better  than  no 
conspicuity  treatment.  What  different 
types  of  conspicuity  treatment  are 
currently  being  used  by  motor  carriers? 
What  results  have  been  experienced  by 
motor  carriera  using  conspicuity 
treatments? 

6.  If  this  rulemaking  proceeds,  should 
the  FHWA  propose  requiring  the  same 
red/white  color  combination, 
retroreflective  intensity,  width  and 
configuration  as  the  NHTSA's  final  rule, 
or  should  alternative  requirements  be 
considered?  If  alternatives  are 
considered,  do  commentera  foresee 
problems  in  the  enforcement  of  a 
retrofitting  requirement? 

7.  If  this  rulemaking  proceeds,  should 
the  FHWA  consider  an  effective  date 
which  is  several  (2,  3. 4,  or  5)  years  after 
the  date  of  publication  of  the  final  rule? 

Rulemaking  Analjrsis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 


considered  and  will  be  available  for 
examination  in  the  docket  room  at  the 
above  address.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  docket  and  will  be  considered  to 
the  extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Due  to  the  preliminary 
nature  of  this  document  and  lack  of 
necessary  information  on  costs,  the 
FHWA  is  unable  to  evaluate  the 
economic  impact  of  the  potential 
regulatory  changes  being  considered  in 
this  rulemaking.  Based  on  the 
information  received  in  response  to  this 
notice,  the  FHWA  intends  to  carefully 
consider  the  costs  and  benefits 
associated  with  various  altemadve 
requirements.  Comments,  information, 
and  data  are  solicited  on  the  economic 
impact  of  the  potential  changes. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs,  the  FHWA  is 
unable  to  evaluate  the  effects  of  the 
potential  regulatory  changes  on  small 
entities.  Based  on  the  information 
received  in  response  to  this  notice,  the 
FHWA  intends,  in  compliance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354;  5  U.S.C.  601  et  seq),  to  carefully 
consider  the  economic  impacts  of  these 
potential  changes  on  small  entities.  The 
FHWA  solicits  comments,  information, 
and  data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
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regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  49  CFR  Parts  392  and 
393 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safety. 

Authority:  49  U.S.C.  3102;  49  U.S.C  app. 
2505;  49  CFR  1.48;  sec.  15(f);  Public  Law 
101-500,  104  Stat  1220  (1990). 

Issued  on:  January  11, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc.  94-1211  Filed  1-18-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  940101-4001;  121393A] 

RIN  0648-AG14 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Ck;eanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  issues  this  proposed  rule 
governing  the  Atlantic  bluefin  tuna 
(bluefin)  fisheries  to:  Establish  fishing 
category  quota  allocations  for  the  1994 
fishing  season;  amend  the  specified 


amount  of  other  species  to  be  landed  as 
a  condition  for  landing  an  incidental 
bycatch  of  bluefin  in  the  southern 
longline  fishery;  adjust  the  line  that 
separates  the  northern  and  southern 
regulatory  areas  for  vessels  using 
longline  gear  and  possessing  an 
Incidental  Catch  permit  for  bluefin; 
make  technical  corrections  to  clarify  the 
regulatory  text;  and  request  comments 
on  the  use  of  curved  length 
measurements  to  identify  bluefin  size 
classes  and  on  additional  means  to 
provide  notice  of  fishery  closures.  This 
action  is  necessary  to  implement  the 
recently  adopted  quota  recommendation 
of  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICXAT), 
to  improve  management  and  monitoring 
of  the  U.S.  bluefin  fisheries,  to  facilitate 
enforcement,  and  to  enhance  collection 
of  data  to  improve  assessment  of  the 
impacts  of  the  fisheries. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
8.  1994. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to,  and  copies  of  the 
Draft  Background  Document/ 
Environmental  Assessment/  Regulatory 
Impact  Review  are  available  from, 
Richard  H.  Schaefer,  Director,  Office  of 
Fisheries  Conservation  and  Management 
(F/CM),  National  Marine  Fisheries 
Service  (NMFS),  1315  East- West 
Highway.  Silver  Spring,  MD  20910. 
Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection-of-information  requirement 
contained  in  this  rule  should  be  sent  to 
NMFS  and  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone, 301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 
bluefin  fisheries  are  managed  under  the 
implementing  regulations  at  50  CFR  part 
285,  under  the  authority  of  the  Atlantic 
Tunas  Convention  Act  (ATCA),  16 
U.S.C.  971  et  seq.  The  ATCA  authorizes 
the  Secretary  of  Commerce  (Secretary ) 
to  promulgate  regulations  as  may  be 
necessary  to  carry  out  the 
recommendations  of  ICCAT.  The 
authority  to  implement  ICCAT 
recommendations  is  delegated  from  the 
Secretary  to  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA). 

Purpose  of  Current  Action 

The  proposed  action  for  the  1994 
fishing  season  is  limited  in  scope.  It  is 
intended  to  meet  existing  obligations  to 
implement  ICCAT  recommendations 


and  to  improve  the  efficiency  of  the 
domestic  fishery  management  program. 

Pursuant  to  ATCA  requirements, 
action  is  currently  needed  to  ensure  that 
the  1994  ICCAT- recommended  quota  of 
1,235  metric  tons  (mt)  is  not  exceeded. 
Also,  action  is  needed  to  adjust 
management  measures  for  the  1994 
fishery'  to  improve  monitoring  of  bluefin 
tuna  catch  and  facilitate  enforcement.  In 
addition,  the  proposed  measures  would 
enhance  NMFS'  ability  to  meet  the 
stated  management  objectives  for  the 
domestic  fishery:  provide  data  to 
monitor  the  stock,  minimize  economic 
displacement,  maximize  the  use  of  the 
resource,  and  spread  fishing 
opportunity  among  as  many  users  as 
possible. 

Proposed  Management  Measures 

This  proposed  rule  would  implement 
the  ICCAT  quota  recommendation  for 
1994  and  allocate  the  total  quota  among 
the  several  permitted  fishing  categories. 
In  addition,  NMFS  received  input 
regarding  proposed  changes  to  the 
Incidental  Catch  category  from  13 
scoping  meetings  held  during 
September  13-17, 1993.  and  from 
vtritten  comments  received  during  the 
comment  period  that  ended  November 
5,  1993.  Commenters  suggested  various 
proposals,  some  of  which  were  adopted 
in  the  proposed  measures  and  others 
that  may  be  considered  for  future 
rulemaidng.  NMFS  considered  all 
comments  received  during  the  scoping 
process  while  formulating  this  proposed 
rule.  NMFS  believes  that  these  proposed 
changes  would  further  the  management 
objectives  for  the  domestic  bluefin 
fisheries.  NMFS  also  requests  comments 
on  the  use  of  curved  length 
measurements  to  identify  bluefin  size 
classes  and  on  additional  means  to 
provide  notice  of  fishery  closures. 

Fishing  Category  Quota  Allocations  for 
1994 

At  the  November  8-12, 1993,  meeting, 
ICCAT  adopted  a  recommendation  for 
new  quotas  for  bluefin  in  the  western 
Atlantic.  The  total  catch  for  the  western 
Atlantic  region  for  1994  would  be 
reduced  by  approximately  15  percent 
from  the  1992/1993  annual  level  to 
1,995  mt.  Despite  this  overall  quota 
reduction,  U.S.  fishermen  have  been 
allocated  nearly  the  same  amount  of 
bluefin  in  1994  (1,235  mt)  as  they  were 
allocated  in  1993  (1,248  mt).  This 
results  from  Japan's  agreement  to  reduce 
its  share  of  the  total  western  Atlantic 
quota  from  its  historical  26  percent  to 
12.5  percent  during  1994  and  1995. 

NMFS  proposes  to  take  the  13-mt 
reduction  in  the  U.S.  quota  from  the  31 
mt  reserve,  thereby  continuing  or 
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slightly  modifying  the  1992/1993  quota 
allocations.  The  following  quota 
allocations  would  be  established  for 
1994:  General  category — 531  mt; 
Harpoon  Boat  category — 53  mt;  Purse 
Seine  category — 301  mt;  Incidental 
Catch  category — southern  longline 
subcategory  quota  of  86  mt,  northern 
longline  subcategory  quota  of  23  mt,  and 
"other"  subcategory  quota  of  4  mt; 
Angling  category — 219  mt  (no  more  than 
99  mt  of  this  quota  may  be  school 
bluefin  of  which  47  mt  may  be  landed 
south  of  SSM/'  N.  latitude  and  52  mt 
may  be  landed  north  of  38''47'  N. 
latitude).  The  Angling  category  quota  for 
school  bluefin  is  reduced  from  100  mt 
to  99  mt  because  it  is  based,  per  ICCAT 
recommendation,  on  8  percent  of  the 
total  U.S.  quota  (including  reserve), 
which  is  lower  for  1994. 

Also  at  the  November  1993  meeting. 
ICCAT  recommended  a  quota  of  1.200 
mt  for  the  western  Atlantic  for  1995  (of 
which  U.S.  fishermen  would  receive 
743  mt).  This  reduction  of  over  50 
percent  from  the  1991  western  Atlantic 
quota  is  based  upon  scientific 
assessments  that  indicate  that  present 
harvest  levels  are  resulting  in  a  decrease 
in  the  size  of  the  western  Atlantic 
bluefin  stock.  The  relatively  higher  1994 
allocation  resulted  from  a  1-year 
provision  to  allow  additional  time  for 
scientific  research,  a  review  of  data  and 
methodologies  used  in  the  western 
Atlantic  bluefin  stock  assessment,  and 
to  reduce  the  short-term  economic 
impact  on  fishermen.  As  a  member  of 
ICCAT.  the  United  States  is  obligated  to 
adopt  domestic  regulations  to  comply 
with  these  recommendations.  This 
proposed  rule  would  establish  quota 
allocations  by  fishing  categories  for 
1994  only.  The  quota  reduction  for 
1995.  being  of  greater  magnitude  and 
likely  to  have  significant  impacts  on  the 
human  environment,  will  be  addressed 
In  future  rulemaking,  which  will 
include  preparation  and  public  review 
of  an  environmental  impact  statement. 

Change  in  Byratch  Conditions  for 
Southern  Longline  Subcategory 

In  1982,  ICCAT  recommended  a  ban 
on  a  directed  bluefin  tnna  fishery  in  the 
Gulf  of  Mexico  spawning  area  out  of 
concern  for  protection  of  the  spawning 
stock.  ^4MFS  examination  of  available 
longline  fishery  data  regarding 
discarded  bluefin  in  the  Gulf  of  Mexico 
revealed  that  more  than  80  percent  of 
those  bluefin  released  were  dead.  Thus, 
in  the  interest  of  reducing  waste.  NMFS 
allowed  landing  of  bluefin  tuna  but 
implemented  longline  fishery 
restrictions  to  preclude  directed  harvest. 

In  a  final  rule  dated  January  26, 1981 
[46  FR  8012),  NMFS  implemented  an 


incidental  catch  limit  of  two  giant 
bluefin  per  trip  in  the  area  south  of  36° 
N.  latitude  and  2  percent  by  weight  of 
all  other  fish  on  board  per  trip  in  the 
area  north  of  that  latitude.  The  reason 
for  the  disparity  in  the  catch  limits 
between  the  two  regions  was  that  the  2 
percent  by  weight  limit  was  believed  to 
be  unenforceable  in  southern  ports  due 
to  the  lack  of  weighing  facilities  in 
many  areas  where  bluefin  were  landed. 
On  January  6,  1992  (57  FR  365),  NMFS 
determined  that  the  incidental  catch 
limit  of  two  giant  bluefin  per  trip  in  the 
southern  area  was  not  effective  at 
reducing  bluefin  bycatch  and  changed 
the  restriction  for  this  area  to  one 
bluefin  per  trip,  provided  the  vessel 
landed,  offloaded,  and  sold  at  least 
2.500  lbs  (1,134  kg)  of  other  species. 
NMFS  believed  that  the  majority  of  trips 
directed  at  other  species  met  or 
exceeded  the  threshold,  making 
accurate  weighing  unnecessary  in  most 
cases. 

NMFS  has  received  several  comments 
indicating  that  the  current  bycatch 
restriction  in  the  southern  area  is 
causing  an  increase  in  bluefin  discard 
and  waste.  Fis.hermen  have  reported 
that  when  a  bluefin  is  caught  early  in  a 
trip,  they  are  forced  to  continue  fishing 
at  the  risk  of  deteriorating  quality  and 
price  and  at  the  risk  of  having  to  discard 
additional  bluefin  in  order  to  meet  the 
target  catch  requirement  of  2,500  lbs 
(1,134  kg).  Examination  of  1993 
domestic  observer  data  indicates  tliat  of 
15  bluefin  caught  during  observed  trips, 
only  four  were  retained  (27  percent). 
Thus,  reducing  the  target  catch 
requirement  could  lead  to  a  reduction  in 
bluefin  mortality. 

NMFS  examined  several  options, 
none  of  which  would  change  the 
allocation  for  the  total  longline  bycatch. 
The  options  that  were  discussed  at  the 
scoping  meetings  were:  (1)  Require 
special  gear;  (2)  set  a  requirement  of  a 
minimum  number  of  days  between  a 
vessel's  landings;  and  (3)  revise  the 
minimum  target  catch  requirement  of 
2.500  lbs  (1.134  kg).  Recommendations 
also  included  prohibiting  bluefin 
catches  in  the  spawning  grounds  in  the 
Gulf  of  Mexico  or,  conversely,  to  work 
through  ICCAT  to  rescind  the 
prohibition  and  establish  a  limited 
directed  fishery. 

Special  gear  restrictions,  such  as 
breakaway  leaders  and  circle  hooks,  are 
a  management  option,  but  further  study 
is  required  to  define  exact  specifications 
and  enforcement  methods.  NMFS 
considered  setting  a  minimum  number 
of  days  between  allowable  landing  of  a 
bluefin  by  individual  vessels  but 
rejected  this  option  because  it  could 
foster  a  periodic  directed  fishery  for 


bluefin  while  not  necessarily 
eliminating  the  problems  of  bluefin 
bycatch  on  longline  trips  directed  at 
yellowfin  tuna,  swordfish,  or  sharks. 
NMFS  also  considered  prohibiting  the 
landing  of  bluefin  by  longliners  during 
the  spawning  season  in  the  Gulf  of 
Mexico  but  rejected  this  option  because 
it  would  have  precluded  retention  of 
unavoidable  bycatch  that  in  many  cases 
could  not  be  released  alive.  NMFS  also 
rejected  a  limited  directed  fishery, 
which  would  be  inconsistent  with  the 
ICCAT  recommendation.  Given  the 
depleted  status  of  the  bluefin  resource 
and  the  significance  of  the  Gulf  of 
Mexico  spawning  grounds,  NMFS  does 
not  consider  a  directed  fishery  to  be 
warranted  at  this  time. 

NMFS  believes  that  requiring 
threshold  amounts  to  be  landed  ensures 
that  bluefin  are  harvested  only  as 
bycatch  incidental  to  fishing  for  other 
species.  NMFS  examined  landings  of 
Gulf  of  Mexico  longline  trips  where  no 
bluefin  were  taken  to  determine  if  the 
current  target  catch  requirement  of 
2,500  lbs  (1,134  kg)  is  appropriate.  The 
data  indicate  that  for  years  1989  through 
1991,  the  median  values  of  landings  for 
trips  where  no  bluefin  were  sold  were 
slightly  above  1,500  lbs  (680  kg)  for  the 
months  of  January  through  April,  and 
about  3,500  lbs  (1,588  kg)  for  the 
months  of  May  through  December. 
Therefore,  NMFS  proposes  to  amend  the 
minimum  poundage  requirement  so  that 
for  the  southern  management  area  for 
the  Incidental  Catch  category  one 
bluefin  tuna  may  be  landed  per  vessel 
per  fishing  trip,  provided  that  for  the 
months  of  January  through  April  at  least 
1,500  lbs  (680  kg)  and  for  the  months  of 
May  through  December  at  least  3,500  lbs 
(1,588  kg),  either  dressed  or  round 
weight,  of  species  other  than  Atlantic 
bluefin  tuna  are  legally  caught,  retained, 
and  offloaded  from  the  same  trip  and 
are  recorded  on  the  dealer  weighout  as 
sold.  This  change  should  reduce  waste 
and  mortality  of  bluefin  tuna,  while 

E)reserving  the  quality  and  value  of 
egitimate  bluefin  bycatch  that  is 
landed. 

NMFS  believes  it  is  possible  to 
conduct  directed  fishing  on  species 
other  than  bluefin,  with  only  a  limited 
amount  of  bluefin  bycatch.  However,  if 
evidence  indicates  this  is  not  true, 
NMFS  may  consider  more  stringent 
measures,  such  as  area  or  season 
closures  or  gear  restrictions,  in  future 
rulemaking. 

Adjust  the  Longline  Incidental  Catch 
Boundary  Line 

NMFS  proposes  to  move  the  36  'N. 
latitude  line  that  separates  the  northern 
and  southern  longline  fisheries  to  34  °N. 
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latitude.  Several  comroent.s  were 
received  requesting  such  a  change:  A 
traditional  longline  fishing  area  ofTCape 
Hatteras  straddles  the  current  line  at 
36  "N.  latitude.  The  current  boundary, 
which  is  a  very  dynamic  oceanographic 
regime,  creates  a  problem  because  of  the 
uncertainty  of  drifts  in  the  cyclonic  and 
anti-cyclonic  eddies  and  currents  that 
occur  in  the  area.  Fishermen  may  take 
bluefin  in  an  open  area  and  drift  to  a 
closed  area,  whereupon  they  are  not 
able  to  land  these  flsh  because  of  the 
prohibition  on  capture,  retention, 
possession,  and  offloading  of  blueftn 
when  an  area  is  closed  to  fishing.  NMFS 
believes  adjustment  of  the  boundary 
line  to  34  "N.  latitude  is  appropriate 
because  this  a  less  dynamic 
oceanographic  environment  close  to 
shore  with  the  Florida  Current  located 
further  offshore.  This  modification 
should  reduce  waste  of  fish  and 
enforcement  problems  in  this  area 
without  increasing  bluefin  mortality. 
The  total  bluefin  quotas  for  the  northern 
and  southern  management  areas  for 
incidental  longline  catch  would  remain 
unchanged  by  this  adjustment. 

Request  for  Comments  Regarding  the 
Use  of  Curved  Length  Measurements  of 
Bluefin 

^4MFS  proposes  to  amend  the 
regulations  to  include  definitions  of 
straight  fork  length,  and  curved  fork 
length  and  to  clarify  that  straight  length 
is  the  sole  criterion  for  determination  of 
bluefin  tuna  size  class.  Additionally. 
NMFS  proposes  to  amend  the  regulatory 
text  regarding  dealer  reporting  to  clarify 
the  existing  requirements  to  report 
weights  and  lengths  of  bluefin  tuna 
purchased  from  fishermen. 

Currently,  the  size  classes  for  bluefin 
are  based  on  straight  lengths  (lengths 
taken  along  a  straight  line  between  lines 
perpendicular  to  the  body).  If  proper 
equipment  is  used,  straight  length 

f)rovides  a  more  accurate  measurement 
or  bluefin  than  curved  length  (lengths 
taken  along  the  curvature  of  the  body] 
because  of  short-term  variations  in  the 
girth  of  the  fish  as  a  result  of  recent 
feeding  rates.  Frequently,  however, 
calipers  or  similar  instruments  are  not 
available  for  measuring  the  straight 
length  of  bluefin.  Measurements  are 
often  reported  as  curved  length  taken 
with  a  tape  measure  held  along  the  body 
of  the  fish.  Illegal  fish  may  be  retained 
when  commercial  fishermen  and 
recreational  anglers  use  cxuved  length 
instead  of  straight  length  for 
determination  of  size  classes  and 
enforcement  actions  have  resulted. 

NMFS  is  not  proposing  to  define  size 
classes  in  tetms  of  curved  length  at  this 
time.  However,  after  analysis  of  length 


data  is  completed,  NMFS  could  amend 
the  size-class  definitions  to  make  curved 
length  an  acceptable  criterion  for 
determination  of  bluefin  tuna  size  class. 
NMFS  requests  comments  on  the  use  of 
curved  length  in  conjunction  with,  or  in 
place  of,  straight  length  for  determining 
size  classes  of  bluefin. 

Request  for  Comments  Regarding 
Additional  Means  To  Provide  Notice  of 
Fishery  Closures 

Under  current  regulations,  closures 
are  announced  via  notice  in  the  Federal 
Register,  with  the  closures  generally 
effective  some  time  after  filing  the 
notice.  Fishermen  who  do  not  have 
access  to  these  notices  may  consult 
NMFS  weekly  catch  reports,  consult 
notices  issued  over  the  highly  migratory 
species  fax  network,  listen  for  updates 
on  NOAA  weather  radio,  or  call  301- 
713-2347  or  508-281-9260  for  current 
information.  NMFS  received  comments 
during  the  1993  fishing  season  that 
sufficient  notice  was  not  provided  for 
all  closures.  While  existing  regulations 
do  not  require  advance  notice  of 
closure.  NMFS  recognizes  the 
importance  of  making  every  effort  to 
notify  the  affected  public  as  far  in 
advance  as  possible. 

Although  NMFS  endeavors  to  provide 
advance  notice,  quota  monitoring  is 
difficult  when  allowable  catch  levels  are 
small  relative  to  the  level  of  fishing 
effort.  Based  on  current  and  historical 
catch  rates,  NMFS  attempts  to  project 
when  quotas  are  likely  to  be  reached  for 
all  fishing  categories.  While  the 
overriding  concern  is  to  maintain  catch 
within  each  category's  quota,  it  is  also 
important  that  NMFS  afford  the 
maximum  economic  benefits  to  be 
gained  fi-om  full  use  of  allocated  quotas. 
Unfortunately,  reliance  on  projected 
catch  figures  may  result  in  premature 
closures  or  short  notification  periods. 
Given  the  increasingly  restrictive 
bluefin  quotas  in  years  1995  and 
beyond,  NMFS  anticipates  that  quota 
monitoring  and  notification  of  closures 
will  become  even  more  difficult.  NMFS 
requests  comments  on  alternative  means 
to  provide  notice  of  closures  so  as  to 
minimize  disruption  to  fishing  activities 
and  allow  participants  to  plan 
accordingly. 

Technical  Changes  to  the  Regulations 

NMFS  proposes  two  revisions  to 
correct  and  clarify  the  regulatory  text 
and  to  improve  the  effectiveness  of 
management.  A  technical  revision  to  the 
regulatory  text  is  proposed  to  omit 
obsolete  references  contained  in 
§  285.31(a)(30).  Also.  NMFS  proposes  to 
specify  in  §285.31(a)(37)  that,  in  order 
to  retain  fish  less  than  l^O  inches,  vessels 


must  have  an  Angling  category  permit 
or  must  have  taken  the  small  bluefin 
pursuant  to  the  incidental  catch 
allowance  of  the  Purse  Seine  category 
fishery.  This  change  is  needed  due  to 
the  implementation  of  the  Angling 
category  permit  promulgated  in  a  prior 
rulemaking  dated  August  27. 1993  (58 
FR  45286). 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  ATCA.  16  U.S.C. 
971  et  seq.  The  AA  has  preliminarily 
determined  that  this  proposed  rule  is 
necessary  to  implement  the 
recommendations  of  ICCAT  and  is 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adcjpted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  fishing  category 
quotas  proposed  for  1994  will  remain 
the  same  as  current  quotas.  Also,  the 
proposed  changes  to  the  Incidental 
Catch  category  would  alleviate  some  of 
the  restrictions  imposed  on  fishermen 
landing  bluefin  taken  incidental  to 
longlining  for  swordfish.  sharks  and 
other  tunas.  These  changes  should 
facilitate  enforcement  of  bluefin 
regulations,  would  have  a  modest 

f>ositive  economic  impact  for  some 
ongline  fishing  trips  and  should  help 
prevent  waste  of  bluefin  tuna  which 
would  otherwise  be  discarded  dead. 
Since  the  proposed  changes  would  not 
significantly  affect  a  substantial  number 
of  small  entities,  a  regulatory  flexibility 
analysis  was  not  pre|>ared.  This 
proposed  rule  is  not  subject  to  review 
under  E.O.  12866. 

This  rule  involves  a  clarification  of  an 
existing  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act  that  has  been  approved 
by  OMB  (control  number  0648-0239). 
This  change,  in  reference  to  the  daily 
dealer  report,  clarifies  the  requirement 
to  indicate  the  type  of  measurement 
recorded  for  bluefin  tuna  weights  and 
lengths.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  minutes  per  response  for 
completing  the  requirement  and  faxing 
to  NMFS.  Send  any  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  requirement,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  ol  Subiects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 


I 
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Dated:  January  12.  1994. 
RoUand  A.  Schminen. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  285  is  proposed 
to  be  amended  as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C  971  et  seq. 

2.  In  §  285.2.  the  definition  of  fork 
length  is  removed  and  definitions  of 
curved  fork  length  and  straight  fork 
length  are  added,  in  alphabetical  order, 
to  read  as  follows: 

§285.2    Definitions. 


Curved  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
bluefin  tuna  taken  in  a  line  tracing  the 
contour  of  the  body  along  the  middle  of 
the  lateral  surface  from  the  tip  of  the 
snout  to  the  fork  of  the  tail. 


Straight  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
bluefm  tuna  taken  in  a  straight  line 
along  the  middle  of  the  lateral  surface 
from  a  line  perpendicular  to  the  tip  of 
the  snout  to  a  line  perpendicular  to  the 
fork  of  the  tail. 


3.  Section  285.22  is  revised  to  read  as 
follows: 

$285.22    Quotas. 

The  total  annual  (January  1-December 
31)  amount  of  Atlantic  bluefin  tuna  that 
may  be  caught,  retained,  possessed  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  in  the  regulatory  area 
is  subdivided  as  follows: 

(a)  General.  The  total  annual  amount 
of  large  medium  and  giant  Atlantic 
bluefin  tuna  that  may  be  caught, 
retained,  possessed  or  landed  in  the 
regulatory  area  by  vessels  permitted  in 
the  General  category  under  §  285.21(b) 
is  531  mt,  of  which  65  mt  is  set  aside 
for  a  late-season  fishery  beginning 
September  15.  On  the  basis  of  the 
statistics  referenced  at  §  285.20(b)(1), 
the  Assistant  Administrator  will  project 
a  date  when  the  catch  of  Atlantic 
bluefin  tuna  will  equal  the  annual  quota 
minus  65  mt,  and  will  publish 
notification  in  the  Federal  Register 
stating  that  fishing  for,  retaining, 
possessing  or  landing  Atlantic  bluefin 
tuna  under  the  early-season  quota  must 
cease  on  that  date  at  a  specified  hour, 
and  not  recommence  until  September 
15,  whereupon  a  quota  equal  to  the 


di^crence  between  the  annual  quota 
and  the  estimated  catch  prior  to 
September  15  will  become  available.  If 
the  Assistant  Administrator  determines 
(based  on  dealer  reports,  availability  of 
large  medium  or  giant  Atlantic  bluefin 
tuna  on  the  fishing  grounds,  and  any 
other  relevant  information)  that 
variations  in  seasonal  distribution, 
abundance,  or  migration  patterns  of 
Atlantic  bluefin  tuna,  and  the  catch  rate, 
may  prevent  fishermen  in  an  identified 
area  from  harvesting  their  share  of  the 
quota,  the  Assistant  Administrator  may 
set  aside  an  allocation  of  the  late-season 
quota  for  such  area.  The  amount  of  any 
allocation  shall  not  exceed  the  greater  of 
20  mt  or  the  maximum  reported 
landings  in  the  identified  area  in  any  of 
the  preceding  3  years.  The  Assistant 
Administrator  will  publish  notification 
of  any  sot-aside  allocation  and  its  basis 
in  the  Federal  Register.  The  daily  catch 
limit  for  the  identified  area  will  be  set 
at  one  large  medium  or  giant  Atlantic 
bluefin  tuna  per  day  per  vessel. 

(b)  Harpoon  Boat.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Harpoon  Boat  category  under 
§285.21(b)is53mt. 

(c)  Purse  Seine.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Purse  Seine  category  under 

§  285.21(b)  is  301  mt. 

(d)  Angling.  The  total  annual  amount 
of  school,  large  school,  and  small 
medium  Atlantic  bluefin  tuna  that  may 
be  caught,  retained,  possessed  or  landed 
in  the  regulatory  area  by  anglers  is  219 
mt.  No  more  than  99  mt  of  this  quota 
may  be  school  Atlantic  bluefin  tuna. 
This  quota  is  further  subdivided  as 
follows: 

(1)  47  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed 
or  landed  south  of  38°47'  N.  latitude. 

(2)  52  mt  of  school  Atlantic  bluefin 
tuna  may  be  caught,  retained,  possessed 
or  landed  north  of  38°47'  N.  latitude. 

(e)  Incidental.  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  Incidental  Catch  category  under 

§  285.21(b)  is  113  mt.  This  quota  is 
further  subdivided  as  follows: 

(1)  109  mt  for  longline  vessels.  No 
more  than  86  mt  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  34*00'  N.  latitude. 

(2)  For  vessels  fishing  under  §  285.23 
(a)  and  (d),  4  mt  may  be  caught, 


retained,  possessed,  or  landed  in  the 
regulatory  area. 

To  Inseason  adjustment  amount.  The 
total  amount  of  Atlantic  bluefin  tuna 
that  will  be  held  in  reserve  for  inseason 
adjustments  is  18  mt.  The  Assistant 
Administrator  may  allocate  any  portion 
(from  0  to  100  percent)  of  this  amount 
to  any  category  or  categories  of  the 
fishery,  including  research  activities 
authorized  under  §  285.1(c).  The 
Assistant  Administrator  will  publish  a 
notification  of  allocation  of  any 
inseason  adjustment  amount  in  the 
Federal  Register  before  such  allocation 
is  to  become  effective.  Before  making 
any  such  allocation,  the  Assistant 
Administrator  will  consider  the 
following  factors: 

(1)  The  usefulness  of  information 
obtained  from  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  of 
the  stock; 

(2)  The  catches  of  the  particular  gear 
segment  to  date  and  the  likelihood  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made; 

(3)  The  projected  ability  of  the 
particular  gear  segment  to  harvest  the 
additional  amount  of  Atlantic  bluefin 
tuna  before  the  anticipated  end  of  the 
fishing  season;  and 

(4)  The  estimated  amoimts  by  which 
quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded. 

(g)  The  catching  or  retention  of 
school,  large  school  or  small  medium 
Atlantic  bluefin  tuna  is  prohibited 
except  as  allowed  under  paragraph  (d) 
of  this  section. 

(h)  In  any  year,  if  the  Assistant 
Administrator  determines,  based  on 
landing  statistics  and  other  available 
information,  that  the  prior  year's  quota 
in  any  category,  or  as  appropriate, 
subcategory,  has  been  exceeded  or  has 
not  been  reached,  the  Assistant 
Administrator  will  subtract  the 
overharvest  from  or  add  the 
underharvest  to  that  quota  for  the 
subsequent  year-  provided  that  the  total 
of  allocations  and  the  reserve  does  not 
exceed  the  annual  quota  determined  by 
ICCAT.  The  Assistant  Administrator 
will  publish  any  amounts  to  be 
subtracted  or  added  and  the  basis  for  the 
quota  reductions  or  increases  in  the 
Federal  Re^ster. 

(i)  Transfers  between  categories.  The 
Assistant  Administrator  is  authorized  to 
make  adjustments  to  quotas  involving 
transfers  between  vessel  categories  or,  as 
appropriate,  subcategories  if  the 
Assistant  Administrator  determines, 
based  on  historical  landing  statistics, 
present  year  catch  rates  and  effort,  and 
other  available  information,  that  any 
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category,  or  as  appropriate,  subcategory, 
is  not  likely  to  take  its  entire  quota  as 
previously  allocated  for  that  year.  Given 
that  determination,  the  Assistant 
Administrator  may  transfer,  inseason, 
any  portion  of  the  quota  of  any  fishing 
category  to  any  other  fishing  category  or 
to  the  reserve  after  considering  the  four 
factors  indicated  at  paragraphs  (fl  (1) 
through  (4)  of  this  section,  and  the 
probability  that  any  transfers  between 
categories  will  not  result  in  the  total 
quota  being  exceeded.  The  Assistant 
Administrator  shall  file  a  notification  of 
transfer  of  any  inseason  adjustment 
amount  with  the  Office  of  the  Federal 
Register  before  such  transfer  is  to 
become  effective. 

4.  Section  285.23  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§285.23    Incidental  catch. 

***** 

(c)  Longlines.  Subject  to  the  quotas  in 
§  285.22,  any  person  operating  a  vessel 
usir.g  longline  gear  possessing  an 
Incidental  Catch  permit  issued  under 
§285.21  may  retain  or  land  large 
medium  and  giant  Atlantic  bluefin  tuna 
as  an  incidental  catch.  The  amount  of 
Atlantic  bluefin  tuna  retained  or  landed 
may  not  exceed: 

(i)  One  fish  per  vessel  per  fishing  trip 
landed  south  of  34°00'  N.  latitude, 
provided  that  for  the  months  of  January 
through  April  at  least  1.500  pounds  (680 
kg),  and  for  the  months  of  May  through 
December  at  least  3.500  pounds  (1,588 
kg),  either  dressed  or  round  weight,  of 
species  other  than  Atlantic  bluefin  tuna 
are  legally  caught,  retained,  and 
offloaded  from  the  same  trip  and  are 
recorded  on  the  dealer  weighout  as  sold; 
and 

(2)  Two  percent  by  weight,  either 
dressed  or  round  weight,  of  all  other 
fish  legally  landed,  offloaded  and 
documented  on  the  dealer  weighout  as 
sold  at  the  end  of  each  fishing  trip, 
north  of  34''00'  N.  latitude. 
***** 

5.  In  §  285.26,  the  text  preceding  the 
table  is  revised  to  read  as  follows: 

§  285.26    Size  classes. 

Straight  fork  length  will  be  the  sole 
criterion  for  determining  the  size  class 
of  Atlantic  bluefin  tuna.  For  any 
Atlantic  bluefin  tuna  found  with  the 
head  removed,  it  is  deemed,  for 
purposes  of  this  subpart,  that  the  tuna, 
when  caught,  fell  into  a  size  class  in 
accordance  with  the  following  formula: 
Total  straight  fork  length  equals  pectoral 
fin  straight  fork  length  multiplied  by  a 
factor  of  1.35.  For  this  purpose,  all 
measurements  must  be  taken  in  a 
straight  line  along  the  middle  of  the 
lateral  surface  from  a  line  perpendicular 


to  the  dorsal  insertion  of  the  pectoral  fin 
of  the  beheaded  fish  to  a  line 
perpendicular  to  the  fork  of  the  tail  (PF, 
see  Figure  1).  The  pectoral  fin  straight 
fork  length  will  be  the  sole  criterion  for 
determining  the  size  class  of  a  beheaded 
Atlantic  bluefin  tuna.  Total  straight  fork 
length  will  be  the  sole  criterion  for 
determining  the  size  class  of  whole 
(head  on)  Atlantic  bluefin  tuna.  Atlantic 
bluefin  tuna  are  deemed  to  fall  into  a 
size  class  according  to  the  following 
table;  approximate  round  weights  are 
given  for  illustrative  purposes  only. 
***** 

6.  Section  285.29  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  285.29    Dealer  recordkeeping  and 
reporting. 

***** 

(a)  Must  submit  to  the  Regional 
Director  via  both  electronic  facsimile 
(FAX)  and  the  existing  postal  system  a 
daily  report  on  a  reporting  card 
provided  by  NMFS,  within  24  hours  of 
the  purchase  or  receipt  of  each  Atlantic 
bluefin  tuna  from  the  p)erson  or  vessel 
that  harvested  the  fish.  A  FAX  of  said 
card  must  be  received  at  the  NMFS  NE 
Regional  Office  (FAX  508-281-9135) 
within  24  hours  of  the  purchase  or 
receipt  of  each  Atlantic  bluefin  tuna. 
Additionally,  said  card  must  be 
postmarked  and  mailed  within  24  hours 
of  the  purchase  or  receipt  of  each 
Atlantic  bluefin  tuna.  Each  reporting 
card  must  be  signed  by  the  vessel  f>ermit 
holder  or  vessel  operator  to  verify  the 
name  of  the  vessel  that  landed  the  fish 
and  must  show  the  Atlantic  bluefin  tuna 
vessel  permit  number,  metal  tag  number 
affixed  to  the  fish  by  the  dealer  or 
assigned  by  an  authorized  officer,  the 
date  landed,  the  port  where  landed,  the 
round  and/or  dressed  weight  (indicating 
which  weight(s)  measured),  the  total  or 
pectoral  fin  straight  and/or  curved  fork 
length  (indicating  which  length(s) 
measured),  gear  used,  and  area  where 
the  fish  was  caught. 
***** 

7.  Section  265.31  is  amended  by 
revising  paragraphs  (a)(30)  and  {a)(37)  to 
read  as  follows: 

§285.31    ProhlblUons. 

(a)  *  *  * 

(30)  Fish  for,  catch,  retain,  possess  or 
land  Atlantic  bluefin  tuna  from  the  Gulf 
of  Mexico  except  as  specified  under 
§  285.23  (c)  and  (d); 
***** 

(37)  Fish  for,  catch,  retain,  possess  or 
land  any  Atlantic  bluefin  tuna  less  than 
178  cm  from  a  vessel  other  than  one 
issued  an  Angling  Category  permit 
under  §  285.21.  or  a  Purse  Seine 


category  permit  and  operating  under 
5285.23(e).  ^ 

•        •        *        *        • 

IFR  Doc.  94-1185  Filed  1-13-94;  1:30  pm) 

BILUNQ  COM  MIO-Za-P 

50  CFR  Parts  672  and  675 

Pocket  No.  940102-4002, 1.D.  1222930] 
RIN  0648-AF17 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations 
that  would  implement  Amendment  25 
to  the  Fishery  Management  Plan  (FMP) 
for  the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (BSAI). 
This  amendment  proposes  to  eliminate 
the  primary  Pacific  halibut  prohibited 
species  catch  (PSC)  limit  that,  when 
reached,  requires  NMFS  to  close 
Bycatch  Limitation  Zones  1  and  2H  of 
the  Bering  Sea.  NMFS  also  proposes 
regulations  that  would  authorize  the 
release  of  vessel-specific  obser\er  data 
on  bycatch  of  prohibited  species,  and 
prohibit  the  discard  of  salmon  taken  as 
bycatch  in  the  BSAI  groundfish  trawl 
fisheries  until  each  salmon  has  been 
counted  by  a  NMFS<ertified  observer. 
This  action  is  necessary  for  effective 
management  of  the  halibut  PSC  limit 
established  for  BSAI  trawl  fisheries  and 
to  provide  better  information  on  salmon 
and  other  prohibited  species  bycatch. 
This  action  is  intended  to  promote 
management  and  conservation  of 
groundfish  and  other  fish  resources  and 
to  further  the  goals  and  objectives 
contained  in  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI  and  the 
FMP  for  Groundfish  of  the  Gulf  of 
Alaska  (GOA). 

DATES:  Comments  must  be  received  by 
4:30  p.m..  Alaska  local  time.  February 
28. 1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau,  AK 
99802  (Attn:  Lori  Gravel).  Copies  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage.  AK  99510  (telephone  907- 
271-2809). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
GOA  and  the  BSAI  is  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  FMP  for  Groundfish  of 
the  GOA  and  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C  1801,  et  seq.)  (Magnuson  Act), 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  620. 

This  action  proposes  regulations  to 
implement  Amendment  25  to  the  FMP 
for  the  Groimdfish  Fishery  of  the  BSAI. 
If  approved  by  the  Secretary,  this 
amendment  would  eliminate  the 
primary  halibut  PSC  limit  established 
for  BSAI  trawl  fisheries.  This  action  also 
proposes  two  regulatory  amendments 
that  would  (1)  authorize  the  release  of 
vessel-specific  observer  data  on  bycatch 
of  prohibited  species,  and  (2)  prohibit 
the  discard  of  salmon  taken  as  bycatch 
in  the  BSAI  groundfish  trawl  fisheries 
until  each  salmon  has  been  counted  by 
a  NMFS-certified  observer.  A 
description  of,  and  reasons  for,  each  of 
the  proposed  measures  is  presented 
below. 

Amendment  25  to  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI 

A  4,400-mt  primary  halibut  PSC  limit 
was  establishcKl  for  specified  BSAI  trawl 
fisheries  under  Amendment  12a  to  the 
FMP  for  the  Groundfish  Fishery  of  the 
BSAI  (54  FR  32642,  August  9,  1989). 
When  the  primary  halibut  PSC  limit  was 
reached,  Bycatch  Limitation  Zones  1 
and  2H  were  closed  to  directed  fishing 
for  specified  groundfish  species.  The 
intent  of  this  closure  was  to  reduce 
halibut  bycatch  rates  experienced  by  the 
trawl  fisheries  without  prohibiting  the 
groundfish  trawl  fisheries  access  to  the 
entire  BSAI  groundfish  resource.  When 
the  secondary  halibut  bycatch  limit 
established  under  Amendment  12a 
(5,333  mt)  was  reached,  the  entire  BSAI 
was  closed  to  directed  fishing  for 
specified  groundfish  species.  A 
justification  for  and  intent  of  the 
primary  halibut  PSC  limit  was 
discussed  in  the  preamble  to  the  final 
rule  implementing  Amendment  12a. 


Amendment  12a  expired  December  31. 
1990,  and  was  superseded  by 
Amendment  16  to  the  FMP. 
Amendment  16  and  its  implementing 
regulations  (56  FR  2700,  January  24, 
1991)  maintained  the  primary  and 
secondary  halibut  PSC  limits  at  4,400 
mt  and  5,333  mt,  respectively. 
Amendment  19  to  the  FMP  maintained 
the  primary  halibut  PSC  limit  at  4,400 
mt,  but  reduced  the  secondary  limit  to 
5,033  mt.  This  adjustment  was  effective 
only  for  the  1992  fishing  year  (57  FR 
43926,  September  23. 1992). 

Under  Amendment  19.  the  smaller    - 
difference  between  the  primary  and 
secondary  halibut  PSC  limits  frustrated 
NMFS'  ability  to  monitor  the  primary 
halibut  PSC  limit  in  a  manner  to  allow 
closures  before  the  secondary  limit  was 
reached.  As  a  result,  trawl  closures 
ensuing  from  halibut  bycatch 
restrictions  increasingly  were 
implemented  under  the  secondary  limit 
rather  than  the  primary  limit.  This 
situation  continues  under  Amendment 
21  to  the  FMP.  which  superseded 
Amendment  19  and  converted  the 
primary  and  secondary  halibut  PSC 
limits  established  for  trawl  gear  fisheries 
from  catch  limits  to  mortality  limits 
(3.300  mt  mortaUty  and  3.775  mt 
mortahty.  respectively)  (58  FR  14524. 
March  18. 1993). 

Questions  have  been  raised  regarding 
the  effectiveness  of  the  primary  PSC 
mortality  limit  to  reduce  halibut  bycatch 
rates  for  two  reasons.  First,  the  minor 
difference  between  the  primary  and 
secondary  limits  constrains  NMFS' 
ability  to  implement  fishery  closures 
under  the  primary  limit  before  the 
secondary  limit  is  reached.  Second, 
observer  data  on  halibut  bycatch  rates 
do  not  indicate  that  closure  of  Bycatch 
Limitation  Zones  1  and  2H  under  the 
primary  limit  necessarily  reduces 
halibut  bycatch  rates  to  allow  more 
groundfish  to  be  harvested  before  the 
secondary  limit  is  reached.  To  the 
contrary,  closure  of  Zones  1  and  2H 
often  increases  bycatch  rates  by  forcing 
fisheries  to  move  to  areas  with  lower 
groundfish  catch  per  unit  of  effort  and 
higher  halibut  bycatch  rates.  Once  the 
secondary  limit  is  reached,  the  entire 
BSAI  is  closed  to  directed  fishing  for 
specified  groundfish  species  by  vessels 
using  non-pelagic  trawl  gear  (50  CFR 
675.21(c)(l)(iv)). 

To  respond  to  these  concerns.  NMFS 
prepared  a  draft  analysis  for  a  proposed 
FMP  amendment  to  eliminate  the 
primary  halibut  PSC  limit.  The  draft 
analysis  was  reviewed  by  the  Council 
and  its  Advisory  Panel  (AP)  and 
Scientific  and  Statistical  Committee 
(SSC)  during  the  Council's  September 
1992  meeting  and  adopted  for  public 


review.  At  its  December  1992  meeting, 
the  Council  considered  the  testimony 
and  recommendations  of  the  AP,  SSC, 
fishing  industry  representatives,  and  the 
general  public  on  the  proposed  action  to 
eliminate  the  primary  halibut  PSC 
mortality  limit.  The  Council  adopted  the 
proposed  action  under  Amendment  25 
to  the  FMP  and  reauested  NMFS  to 
prepare  a  proposed  rule  to  implement 
the  action.  The  action  would  not  affect 
the  secondary  halibut  bycatch  mortality 
limit  established  for  the  BSAI  trawl 
fisheries  (3.775  mt). 

Mandatory  Retention  of  Salmon  Until 
Counted  by  a  NMFS-certified  Observer 

At  its  September  1993  meeting,  the 
Council  requested  that  NMFS  prepare  a 
proposed  rule  for  review  and  approval 
that  would  prohibit  the  discard  of 
salmon  taken  in  the  BSAI  groundfish 
trawl  fisheries  until  a  NMFS-certified 
observer  has  counted  each  fish  and 
collected  any  scientific  data  or 
biological  samples  that  the  observer  had 
been  requested  by  NMFS  to  obtain. 
Regulations  to  prohibit  the  discard  of  all 
salmon  taken  in  groundfish  trawl 
operations  until  an  observer  has 
counted  each  salmon  would  provide  the 
opportunity  to  collect  better  data  on 
salmon  bycatch.  These  data  could  be 
used  to  assess  the  quality  of  bycatch  rate 
estimates  derived  from  existing  observer 
sampling  procedures  and  provide 
additional  information  with  which  to 
assess  the  magnitude  of  salmon  bycatch 
in  the  Alaska  trawl  fisheries.  Additional 
data  collected  on  salmon  taken  as 
bycatch  in  the  BSAI  trawl  fisheries  also 
could  be  used  to  assess  long-term 
management  measures  that  may  be 
developed  to  address  the  salmon 
bycatch  problem.  Mandatory  retention 
of  salmon  until  counted  by  an  observer 
also  would  support  indep>endent 
industry  initiatives  to  explore  factors 
that  may  be  correlated  with  salmon 
bycatch  and  identify  changes  in  fishing 
operations  that  could  reduce  salmon 
bycatch  rates. 

NMFS  concurs  that  additional 
information  on  salmon  bycatch  would 
be  desirable  and  is  necessary  to  develop 
management  actions  to  address  the 
salmon  bycatch  problem  in  the  Alaska 
groundfish  trawl  fisheries.  Regulations 
implementing  the  Council's  request 
would  require  operators  of  vessels 
carrying  observers  whose  fishing 
operation  allows  for  sorting  of 
groundfish  catch  to  sort  all  salmon  from 
the  groundfish  catch  and  store  the 
salmon  in  a  separate  bin  or  other 
location  on  the  vessel  that  allows  the 
observer  free  and  unobstructed  physical 
access  to  each  salmon  for  observation 
and  collection  of  scientific  data  or        > 
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biological  samples.  Operators  of  vessels 
not  carrying  observers  onboard  or  whose 
fishing  operation  does  not  allow  for 
sorting  of  groundfish  catch  for  salmon 
must  ice,  freeze,  or  store  in  a 
refrigerated  saltwater  tank  all  salmon 
taken  as  bycatch  in  trawl  operations  for 
delivery  to  the  processor  receiving  the 
vessel's  groundfish  catch. 

Processors  receiving  groundfish  from 
trawl  vessels  participating  in  a  directed 
fishery  for  BSAI  groundfish  would  be 
required  to  retain  all  salmon  delivered 
by  each  vessel  during  a  weekly 
reporting  period  in  separate  bins 
marked  with  the  vessel's  name  and 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  fish  ticket  number(s)  until  a 
NMFS-certified  obser\er  has  counted 
each  salmon  and  collected  any  scientific 
data  or  biological  samples  that  are 
requested  by  the  NMFS  Observer 
Program.  Processors  without  observer 
coverage  immediately  available  would 
be  required  to  store  all  salmon  until  a 
NMFS-certified  observer  is  available  to 
count  each  fish.  Salmon  must  be  stored 
at  a  location  that  allows  an  observer  free 
and  unobstructed  access  to  each  salmon. 

NMFS  proposes  to  require  vessel 
operators  and  managers  of  shoreside 
processing  operations  to  designate  a 
crew  person  or  employee  who  would  be 
responsible  for  proper  sorting,  retention, 
and  storage  of  salmon  until  a  NMFS- 
certified  observer  has  notified  the  vessel 
operator  or  manager  of  the  shoreside 
operation  that  the  number  of  salmon 
and  any  biological  samples  have  been 
obtained.  Upon  the  request  of  the 
observer,  the  designated  crew  person  or 
employee  also  would  be  responsible  to 
help  count  salmon  and  take  biological 
samples  from  retained  salmon  under  the 
direction  of  the  observer.  The  intent  of 
this  proposed  requirement  is  to  support 
industry  initiatives  to  obtain  better  data 
on  salmon  bycatch  and  to  facilitate  the 
collection  of  these  data  in  a  manner  that 
does  not  jeopardize  the  collection  of 
other  scientific  or  catch  data  that  NMFS- 
certified  observers  currently  are 
required  to  obtain. 

Processors  without  observer  coverage 
would  be  required  to  freeze  salmon 
until  such  time  as  an  observer  is 
available  to  count  retained  fish.  Some 
processors  are  never  required  to  obtain 
an  observer  because  their  groundfish 
processing  operation  never  exceeds  500 
metric  tons  (mt)  during  a  single  month. 
Mandatory  retention  would  require 
these  processing  operations  to  freeze 
salmon  carcasses  for  an  unknown 
period  of  time  until  an  observer  is 
obtained  to  count  the  fish.  Although  not 
quantified,  the  associated  costs  to 
unobserved  processing  operations 
resulting  from  long-term  storage  of 


salmon  likely  are  unreasonable  relative 
to  the  amounts  of  groundfish  processed 
and  corresponding  salmon  bycatch  that 
could  be  expected  from  the  small 
amounts  of  groundfish  delivered  to 
these  processing  operations.  Therefore, 
NMFS  proposes  to  exempt  processors 
from  mandatory  retention  of  salmon 
during  those  months  that  the  processor 
is  exempt  from  obtaining  observer 
coverage  under  regulations 
implementing  the  Observer  Program  (50 
CFR  672.27  and  675.25).  Currently,  this 
exemption  applies  to  mothership 
processors  and  shoreside  processing 
facilities  that  receive  less  than  500  mt  of 
groundfish  during  a  month. 

All  salmon,  regardless  of  whether 
possessed  at  sea  or  at  land-based 
processors,  would  be  required  to  be 
returned  to  Federal  waters  immediately 
with  a  minimum  of  injury  regardless  of 
condition,  following  notice  by  a  NMFS- 
certified  observer  that  salmon  have  been 
counted  and  the  collection  of  any 
scientific  data  or  biological  samples  has 
been  completed.  The  discard  of  any 
salmon  prior  to  notification  by  a  NMFS- 
certified  observer  that  salmon  have  been 
counted  would  constitute  a  violation  of 
regulations  authorized  under  the 
Magnuson  Act.  Such  violations  would 
be  subject  to  enforcement  action  under 
the  Magnuson  Act. 

Release  of  Observer  Data  on  Vessel 
Bycatch  Amounts  of  Salmon  and 
Bycatch  Rates  of  Other  Prohibited 
Species 

Observer  data  may  be  protected  from 
public  disclosure  under  the  Freedom  of 
Information  Act  (FOIA)  because  it  is 
considered  commercial  or  financial 
information  (5  U.S.C.  552(b)(4')).  Release 
of  such  information  may  be  facilitated 
by  regulatory  action. 

At  Its  September  1993  meeting,  the 
Council  requested  NMFS  to  prepare  a 
proposed  rule  that  would  authorize  the 
release^of  certain  weekly  obser\'er  data: 
The  name  and  Federal  permit  number  of 
each  vessel  participating  in  a  directed 
fishery  for  Alaska  groundfish;  the 
number  of  chinook  salmon  and  other 
salmon  species  taken  by  each  vessel; 
and  the  observed  bycatch  rates  of  Pacific 
halibut.  Pacific  herring,  king  crab,  and 
C.  bairdi  Tanner  crab  of  vessels 
participating  in  the  BSAI  or  GOA 
groundfish  fisheries.  Members  of  the 
groundfish  industry  have  requested  that 
vessel  bycatch  amounts  or  rates  be  made 
available  in  as  timely  a  manner  as 
possible  to  support  independent 
industry  initiatives  to  address  the 
bycatch  problem. 

To  further  support  industry  initiatives 
to  reduce  prohibited  species  bycatch 
rates  in  the  groundfish  trawl  fisheries. 


members  of  the  groundfish  industry 
have  submitted  a  separate  request  to 
NMFS  for  the  release  of  additional 
observer  data  on  prohibited  species 
bycatch  in  most  BSAI  and  GOA 
groundfish  trawl  fisheries.  NMFS 
believes  that  disclosure  of  \li»,se 
observer  data  collected  since  1992  could 
facilitate  research  by  industry  on 
salmon  and  other  prohibited  species 
bycatch  that  hopefully  would  lead  'o 
more  informed  decisions  by  vessel 
operators  on  alternative  fishing 
practices  to  minimize  bycatch  rates  of 
these  species.  These  data  would  not  be 
identified  by  vessel  and  would  include 
the  following  data  for  observed  hauls  in 
the  trawl  fisheries: 
Date; 

Time  of  day  gear  is  deployed; 
Latitude  and  longitude  at  beginning  of 

haul; 
Bottom  Depth; 
Fishing  depth  of  trawl; 
Rate  chinook  salmon  (number  of 

salmon/mt  groundfish); 
Rate  other  salmon  (number  of  salmon/ 

mt  groundfish); 
Rate  Pacific  halibut  (kilograms  halibut/ 

mt  groundfish; 
Rate  Pacific  herring  (kilograms  herring/ 

mt  groundfish); 
Rate  king  crab  (number  of  crab/mt 

groundfish); 
Rate  bairdi  Tanner  crab  (number  of 

crab/mt  groundfish); 
Sea  surface  temperature  (where 

available);  and 
Sea  temperature  at  fishing  depth  of 

trawl  (where  available). 

Representatives  of  the  Alaska  trawl 
industr>'  have  requested  that  the  above 
observer  data  on  specific  hauls  not  be 
released  for  vessels  participating  in  the 
rockfish,  Greenland  turbot,  or  Atka 
mackerel  trawl  fisheries  because 
substantial  competitive  harm  could 
result.  These  fisheries  are  conducted  by 
a  small  number  of  vessels,  involve 
relatively  small  amounts  of  quota,  and 
are  geographically  specific  in  nature. 
Releasing  observer  data  on  individual 
hauls  could  effectively  disclose 
commercial  information  of  the  current 
participants  and  cause  them  to  suffer 
substantial  competitive  harm.  The 
rockfish.  Greenland  turbot,  and  Atka 
mackerel  fisheries  generally  have  low 
salmon  bycatch  rates  and  contribute 
relatively  little  to  the  overall  salmon 
bycatch  amounts  annually  experiencod 
in  the  Alaska  trawl  fisheries. 
Consequently,  excluding  from 
disclosure  the  observer  data  collected, 
onboard  vessels  participating  in  the 
rockfish.  Greenland  turbot.  or  Atka 
mackerel  fisheries  is  not  anticipated  to 
impair  the  effectiveness  of  industry 
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initiatives  to  address  the  salmon 
bycatch  problem. 

Trawl  mdustry  representatives  have 
not  presented  to  NMFS  concerns  about 
the  release  of  observer  data  that 
includes  vessel  name  and  prohibited 
species  bycatch  amounts  or  rates  or 
haul-specific  observer  data  for 
groundfish  fisheries  other  than  the 
rockfish.  Greenland  turbot,  or  Atka 
mackerel  fisheries.  Other  participants  in 
the  groundfish  fisheries  may  perceive 
that  the  release  of  these  observer  data 
may  cause  substantial  competitive  harm 
to  vessel  operators,  owners,  or  other 
persons  involved  in  the  groundfish 
fishing  industry  because  the  disclosure 
of  haul  location  and  depth  data  for  these 
fisheries  involves  the  release  of 
traditionally  closely  held  commercial 
information.  Therefore,  the  disclosure  of 
observer  data  on  prohibited  species 
bycatch  and  associated  haul  location 
and  depth  information  could  possibly 
be  expected  to  divulge  information  on 
specific  fishing  operations  in  a  manner 
that  would  result  in  substantia! 
competitive  harm. 

Pursuant  to  a  request  for  information 
under  the  FOIA,  NMFS  has  determined 
that  the  disclosure  of  observer  data  for 
vessel  haul  location  and  depth  in  the 
BSAI  pollock  and  cod  fisheries  collected 
during  1993  is  not  reasonably  expected 
to  result  in  competitive  harm.  This 
disclosure  is  based  on  the  determination 
that  trawl  operations  for  pollock  and 
cod  in  the  BSAI  occur  within  fairly  well 
demarcated  areas  that  have  consistently 
supported  historic  foreign,  joint  venture, 
and  domestic  fisheries  for  these  species. 
Given  th^  established  nature  of  these 
fisheries  shd  the  relative  concentration 
of  fishing  effort  to  known  fishing 
grounds,  NMFS  does  not  expect  that  the 
release  of  haul  position  and  depth 
would  result  in  the  identification  of 
unique  fishing  operations  for  pollock 
and  cod  that  are  not  already  known  by 
the  participants  in  these  fisheries. 
However,  NMFS  still  is  concerned  about 
whether  the  conditions  allowing  for  the 
disclosure  of  observer  data  collected  in 
the  BSAI  pollock  and  Pacific  cod 
fisheries  will  continue  in  the  future. 
Accordingly,  NMFS  has  not  exempted 
the  BSAI  pollock  and  Pacific  cod 
fisheries  from  this  proposed  rule. 

This  proposed  rule  is  in  accordance 
with  Department  of  Commerce 
regulations  relating  to  the  disclosure  of 
commercial  or  financial  information  (15 
CFK  4.7(h)).  Under  these  regulations. 
NMFS  may  disclose  commercial  or 
financial  information  if  (1)  a  notice  of 
intent  to  disclose  such  information  is 
adopted  by  NMFS  pursuant  to  notice 
and  public  comment.  (2)  NMFS 
specifies  narrow  classes  of  records 


submitted  to  it  that  are  to  be  released 
under  the  FOIA,  and  (3)  NMFS  provides 
in  exceptional  circumstances  for  notice 
when  the  submitter  provides  written 
justification,  at  the  time  the  information 
is  submitted,  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

Consistent  with  15  CFR  4.7(h).  in 
exceptional  circumstances,  vessel 
owners  and  operators  may  provide  to 
the  Regional  Director  written 
justification  at  the  time  the  observer 
data  are  submitted,  or  within  a 
reasonable  time  thereafter  (such  as  24 
hours),  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  The  Regional 
Director  would  consider  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  release  the 
observer  data.  An  example  of  an 
exceptional  circimistance  that  would 
warrant  Regional  Director  consideration 
of  observer  data  would  be  when  fewer 
than  three  vessels  participate  in  a 
particular  trawl  fishery  during  a  weekly 
reporting  period  and  release  of  location 
or  depth  data  for  individual  hauls 
observed  onboard  those  vessels  would 
result  in  substantial  competitive  harm. 
Exceptional  circumstances  that  would 
result  in  the  nondisclosure  of  observer 
data  on  vessel  name  and  weekly  bycatch 
amounts  or  rates  of  prohibited  species 
have  not  been  identified  by  NMFS. 
Public  comment  is  specifically 
encouraged  on  additional  exceptional 
circumstances  that  may  justify 
nondisclosure. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  has  initially 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fishery 
o!T  Alaska  and  that,  pending  Secretarial 
approval  of  Amendment  25,  it  wdbld  be 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

The  RIR  prepared  for  the  proposed 
action  concludes  that  this  proposed 
rule,  if  adopted,  would  not  have 
significant  impacts  on  a  substantial 
number  of  small  entities.  A  copy  of  this 
analysis  is  available  from  the  Council 
(see  ADDRESSES).  Every  vessel  operator 
participating  in  the  Alaska  groundfish 
fisheries  and  every  processor  receiving 
BSAI  groundfish  would  be  affected  by 
the  proposed  action.  Most  operators  of 
catcher  vessels  harvesting  groundfish  off 
Alaska  meet  the  definition  of  a  small 
entity  under  the  Regulatory  Flexibility 
Act.  In  1992,  180  catcher  vessels  landed 
groundfish  from  the  BSAI.  All  these 


vessel  operators  would  be  affected  by 
the  preferred  alternatives,  particularly 
those  that  participate  in  the  pollock 
fishery  (about  123  vessels).  The 
economic  impact  on  small  entities 
under  the  proposed  action  would  not 
result  in  a  reduction  in  annual  gross 
revenues  by  more  than  5  percent, 
annual  compliance  costs  that  increase 
total  costs  of  production  by  more  than 
5  j>ercent.  or  compliance  costs  for  small 
entities  that  are  at  least  10  percent 
higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities. 

List  of  Subiects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping. 

Dated:  January  12.  1994 

Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— <iROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801.  et  seq 

2.  In  §672.7,  paragraph  (n)  is  added 
to  read  as  follows: 

§672.7    ProhiWtlofis. 


(n)  Discard  any  salmon  taken  as 
bycatch  in  a  directed  fishery  for  Bering 
Sea  and  Aleutian  Islands  Area 
groundfish  by  vessels  using  trawl  gear 
until  notified  by  a  NMFS-certified 
observer  that  all  salmon  have  been 
counted  and  the  collection  of  any 
scientific  data  or  biological  samples  has 
been  completed  as  provided  at  50  CFR 
675.20(c)(6). 

3.  In  §672.27,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

$672.27    Otjservers. 


(g)  Disclosure  of  observer  data  to  the 
public.  (1)  The  following  information 
collected  by  observers  for  each  catcher 
processor  and  catcher  vessel  may  be 
made  available  to  the  public: 

(i)  Vessel  name  and  Federal  f>ermit 
number: 

(ii)  Number  of  chinook  salmon  and 
"other  salmon"  observed  during  a 
weekly  reporting  period; 

(iii)  The  ratio  of  total  round  weight  of 
halibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
hauls  during  a  weekly  reporting  period; 
and 
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(iv)  The  ratio  of  number  of  king  crab 
or  C.  bairdi  Tanner  crab  to  the  total 
round  weight  of  groundHsh  in  sampled 
hauls  during  a  weekly  reporting  period. 

(2)  The  following  information  for 
observed  hauls  collected  by  observers 
onboard  vessels  using  trawl  gear  to 
participate  in  a  directed  fishery  for 
groundfish  other  than  rockfish, 
Greenland  turbot.  or  Atka  mackerel  may 
be  made  available  to  the  public: 

(i)  Date; 

(iil  Time  of  day  gear  is  deployed: 

(iii)  Latitude  and  longitude  at 
beginning  of  haul; 

(iv)  Bottom  depth; 

(v)  Fishing  depth  of  tiawl; 

(vi)  Rate  chinook  salmon  (number  of 
salmon/mt  groundfish); 

(vii)  Rate  other  salmon  (number  of 
salmon/mt  groundfish): 

(viii)  Rate  Pacific  halibut  (kilograms 
halibut/mt  groundfish): 

(ix)  Rate  Pacific  herring  (kg  herring/ 
mt  groundfish); 

(x)  Rate  king  crab  (number  of  crab/mt 
groundfish); 

(xi)  Rate  C.  bairdi  Tanner  crab 
(number  of  crab/mt  groundfish); 

(xii)  Sea  surface  temperature  (where 
available);  and 

(xiii)  Sea  temperature  at  fishing  depth 
of  trawl  (where  available). 

(3)  In  exceptional  circumstances,  the 
owners  and  operators  of  vessels  may 
provide  to  the  Regional  Director  written 
justification  at  the  time  observer  data 
are  submitted  or  within  a  reasonable 
time  thereafter,  that  disclosure  of  the 
information  listed  in  paragraphs  (g)(1) 
or  (g)(2)  of  this  section  could  reasonably 
be  expected  to  cause  substantial 
compietitlve  harm.  The  determination 
whether  to  disclose  the  information  will 
be  made  pursuant  to  15  CFR  4.7. 

PART  67&-GROUNOFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§675.2    [Amended] 

5.  In  §  675.2.  the  definition  of  Bycatch 
Limitation  Zone  2H  is  removed. 

6.  In  §675.7.  paragraph  (o)  is  added 
to  read  as  follows: 

§  675.7    General  prohibitions. 


been  completed  as  provided  at 
§  675.20(c)(6)  of  this  part. 

7.  In  §675.20,  paragraphs  (c)(3)  and 
(c)(4)  are  revised  and  new  paragraph 
(c)(6)  is  added  to  read  as  follows: 

§675.20    General  Mmttatlons. 

(c)'  •  • 

(3)  The  operator  of  each  vessel 
regulated  under  this  part  must  sort  its 
catch  as  soon  as  possible  after  retrieval 
of  the  gear  and,  except  as  provided 
under  paragraph  (c)(6)  of  this  section, 
must  return  all  prohibited  species  or 
parts  thereof  to  the  sea  immediately 
with  a  minimum  of  injury,  regardless  of 
its  condition,  after  allowing  for 
sampling  by  an  observer  if  an  observer 
is  onboard. 

(4)  Except  as  provided  under 
paragraph  (c)(6)  of  this  section,  it  will  be 
a  rebuttable  presumption  that  any 
prohibited  species  retained  onboard  a 
fishing  vessel  regulated  under  this  part 
was  caught  and  retained  in  violation  of 
this  section. 


(o)  Discard  any  salmon  taken  as 
bycatch  in  a  directed  fishery  for 
groundfish  by  vessels  using  trawl  gear 
until  notified  by  a  NMFS-certified 
observer  that  all  salmon  have  been 
counted  and  the  collection  of  any 
scientific  data  or  biological  samples  has 


(6)  Retention  of  salmon. — (i)  Except  as 
provided  in  paragraph  (c)(6)(v)  of  this 
section,  the  op)erator  of  a  vessel  and  the 
manager  of  a  shoreside  processing 
operation  must  not  discard  any  Pacific 
salmon  species  taken  incidental  to  any 
directed  fishery  for  groundfish  using 
trawl  gear  until  all  salmon  have  been 
counted  by  a  NMFS-certified  observer 
and  the  collection  of  any  scientific  data 
or  biological  samples  from  the  salmon 
has  been  completed. 

(ii)  Operators  of  vessels  carrying 
observers  onboard  and  whose  fishing 
operations  allow  for  sorting  of 
groundfish  catch  for  salmon  must  retain 
all  salmon  bycatch  in  a  separate  bin  or 
other  location  that  allows  an  observer 
free  and  unobstructed  physical  access  to 
the  salmon  to  count  each  fish  and 
collect  any  scientific  data  or  biological 
samples. 

(iii)  Operators  of  vessels  not  carrying 
observers  onboard  or  whose  fishing 
operations  do  not  allow  for  sorting  of 
groundfish  catch  for  salmon  must  ice. 
freeze,  or  store  in  a  refrigerated 
saltwater  tank  all  salmon  taken  as 
bycatch  in  trawl  operations  for  delivery 
to  the  processor  receiving  the  vessel's 
groundfish  catch. 

(iv)  Processors  receiving  groundfish 
harvested  in  a  directed  fishery  for 
groundfish  using  trawl  gear  must  retain 
all  salmon  delivered  by  each  trawl 
vessel  during  a  weekly  reporting  period 
in  separate  bins  marked  with  the 
vessel's  name  and  ADF&G  fish  ticket 
number(s)  for  each  delivery  until  a 
^4MFS-certified  observer  has  counted 
each  salmon  and  collected  any  scientific 


data  or  biological  samples  from  the 
salmon  delivered  to  the  processor  by 
that  vessel.  Processors  without  an 
observer  present  must  store  whole 
salmon  in  an  iced  or  frozen  state  until 
an  observer  is  available  to  count  each 
fish.  Salmon  must  be  stored  at  a  location 
that  allows  an  observer  free  and 
unobstructed  physical  access  to  each 
salmon. 

(v)  Mothership  processor  vessels  and 
shoreside  processing  facilities  that  are 
exempt  from  obtaining  observer 
coverage  during  a  month  under  §  675.25 
of  this  part  or  50  CFR  part  672.27  are 
exempt  from  mandator)-  retention  of 
salmon  under  this  paragraph  (c)(6). 

(vi)  Operators  of  vessels  and  managers 
of  shoreside  processing  operations  that 
are  required  to  retain  salmon  under 
paragraph  (c)(6)(i)  of  this  section  must 
designate  and  identify  to  the  NMFS- 
certified  observer  onboard  the  vessel  or 
at  the  shoreside  operation  a  crew  person 
or  employee  to  be  responsible  for 
sorting,  retention,  and  storage  of  salmon 
consistent  with  this  paragraph  (c)(6). 
Upon  the  request  of  the  NMFS-certified 
observer,  the  designated  crew  person  or 
employee  also  is  responsible  for 
counting  salmon  and  taking  biological 
samples  from  retained  salmon  under  the 
direction  of  the  observer. 

(vii)  Salmon  must  be  returned  to 
Federal  waters  immediately  with  a 
minimum  of  injury  regardless  of 
condition,  following  notice  by  a  NMFS- 
certified  observer  that  salmon  have  been 
counted  and  the  collection  of  any 
scientific  data  or  biological  samples  has 
been  completed. 

8.  In  §  675.21.  paragraphs  (a)(4)  and 
(c)(l)(iii)  are  removed;  paragraphs  (a)(5l 
through  (a)(7)  are  redesignated 
paragraphs  (a)(4)  through  (a)(6). 
respectively;  paragraph  (c)(l)(iv)  is 
redesignated  as  paragraph  (c)(l)(iii);  and 
paragraphs  (b)(1)  introductory  text. 
(b)(2)(i)  and  newly  redesignated 
paragraphs  (a)(4)  and  (c)(l)(iii)  are 
revised  to  read  as  follows: 

§  675.21    Prohibited  speclea  catch  (PSC) 
limitations. 

(a)*   •   • 

(4)  The  PSC  limit  of  Pacific  halibut 
caught  while  conducting  any  trawl 
fishery  for  groundfish  in  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
during  any  fishing  year  is  an  amount  of 
Pacific  halibut  equivalent  to  3,775  mt  of 
halibut  mortality. 

(b)*  '  • 

(1)  Apportionment  to  trawl  fishery 
categories.  NMFS.  af^er  consultation 
with  the  Council,  will  apportion  each 
PSC  Umit  set  forth  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section  into 
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bycatch  allowances  for  fishery 
categories  specified  in  paragraph 
(b)(l)(iii)  of  this  section,  based  on  each 
category's  proportional  share  of  the 
anticipated  incidental  catch  during  a 
fishing  year  of  prohibited  species  for 
which  a  PSC  limit  is  specified  and  the 
need  to  optimize  the  amount  of  total 
groundfish  harvested  under  established 
PSC  limits.  The  sum  of  all  bycatch 
allowances  of  any  prohibited  species 
will  equal  its  PSC  limit. 
***** 

(2)*    *    * 

(i)  The  Secretary,  after  consultation 
with  the  Council,  may  apportion  the 
halibut  rSC  limit  for  non-trawl  gear  set 
forth  in  paragraph  (a)(6)  of  this  section 
into  bycatch  allowances  for  fishery 
categories  specified  in  paragraph 
(b)(2)(ii)  of  this  section,  based  on  each 
category's  proportional  share  of  the 
anticipated  bycatch  mortality  of  halibut 
during  a  fishing  year  and  the  need  to 
optimize  the  amount  of  total  groundfish 
harvested  under  the  non-trawl  halibut 
PSC  limit.  The  sum  of  all  halibut 
bycatch  allowances  will  equal  the 
halibut  PSC  limit  specified  at  paragraph 
(a)(6)  of  this  section. 
*        *        •        •        • 

(c)*   *   * 

(D*  *  ' 

(iii)  Halibut  bycatch  allowance.  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the  trawl 
fishery  categories  listed  in  paragraphs 
(b)(l)(iii){B)  through  (F)  of  this  section 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  will  catch  the  halibut 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 


fishery  category  under  paragraph  (b)  of 
this  section,  NMFS  will  publish  in  the 
Federal  Register  the  closure  of  the 
entire  Bering  Sea  and  Aleutian  Islands 
Management  Area  to  directed  fishing  for 
the  species  and/or  species  group  that 
comprises  that  fishery  category  (which 
together  constitute  a  species  or  species 
group  for  purposes  of  the  directed 
fishing  standards)  for  the  remainder  of 
the  year  or  for  the  remainder  of  the 
season,  except  that  when  a  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  specified  for  the  pollocL'Atka 
mackereiy"other  species"  fishery 
category  is  reached,  only  directed 
fishing  for  pollock  is  closed  to  trawl 
vessels  using  non-pelagic  trawl  gear. 
•        •        •        •        * 

9.  In  §  675.25,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  675.25    Observers. 

***** 

(g)  Release  of  observer  data  to  the 
public.  (1)  The  following  information 
collected  by  observers  for  each  catcher 
processor  and  catcher  vessel  may  be 
made  available  to  the  public: 

(i)  Vessel  name  and  Federal  permit 
number; 

(ii)  Number  of  salmon  observed 
during  a  weekly  reporting  period; 

(iii)  The  ratio  of  total  round  weight  of 
halibut  or  Pacific  herring  to  the  total 
round  weight  of  groundfish  in  sampled 
hauls  during  a  weekly  reporting  period; 
and 

(iv)  The  ratio  of  the  number  of  king 
crab  or  C.  bairdi  Tanner  crab  to  the  total 
round  weight  of  groundfish  in  sampled 
hauls  during  a  weekly  reporting  period. 

(2)  The  following  information  for 
observed  hauls  collected  by  observers 


onboard  vessels  using  trawl  gear  to 
participate  in  a  directed  fishery  for 
groundfish  other  than  rockfish, 
Greenland  turbot,  or  Atka  mackerel  mav 
be  made  available  to  the  public: 

(i)  Date; 

(ii)  Time  of  day  gear  is  deployed; 

(iii)  Latitude  and  longitude  at 
beginning  of  haul; 

(iv)  Bottom  depth; 

(v)  Fishing  depth  of  trawl; 

(vi)  Rate  chinook  salmon  (number  of 
salmon/mt  groundfish); 

(vii)  Rate  other  salmon  (number  of 
salmon/mt  groundfish); 

(viii)  Rate  Pacific  halibut  (kilograms 
halibut/mt  groundfish); 

(ix)  Rate  Pacific  herring  (kg  herring/ 
mt  groimdfish); 

(x)  Rate  king  crab  (number  of  crab/mt 
groundfish); 

(xi)  Rate  C.  bairdi  Tanner  crab 
(number  of  crab/mt  groundfish); 

(xii)  Sea  surface  temperature  (where 
available);  and 

(xiii)  Sea  temperature  at  fishing  depth 
of  trawl  (where  available). 

(3)  In  exceptional  circumstances,  the 
owners  and  operators  of  vessels  may 
provide  to  the  Regional  Director  written 
justification  at  the  time  observer  data 
are  submitted  or  within  a  reasonable 
time  thereafter,  that  disclosure  of  the 
information  listed  in  paragraphs  (g)(1) 
or  (g)(2)  of  this  section  could  reasonably 
be  expected  to  cause  substantial 
competitive  harm.  The  determination 
whether  to  disclose  the  information  will 
be  made  pursuant  to  15  CFR  4.7. 

IFRDoc.  94-1165  Filed  1-13-94;  2:10  pml 
BILUNG  COOC  3S10-23-P 


2823 


Notices 


Federal  Register 

Vol.  59.  Ho.  12 

Wednesday,  January  19.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  h^otices  of  hearings  and  investigatrans, 
committee  meettrgs.  agerx:y  decisions  arxl 
rulings,  detegations  of  auttwity,  filing  of 
petit)or«  and  appttcatiorfs  and  agency 
statements  of  organization  and  functions  are 
exampies  of  documents  appearing  in  this 
section. 


DEPARTMEtfT  OF  COMMERCE 
International  Trade  Administration 

CC-201-003] 

Ceramic  Tile  From  Mexico;  Final 
Results  of  Countefvailing  Duty 
Administrative  Review  and  Revocation 
in  Part  of  the  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Iinport  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review  and  Revocation  in  Part  of  the 
Countervailing  Duty  Order. 

SUMMARY:  On  June  3,  1993.  the 
[Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  ceramic  tile  from  Mexico  (58  FR 
31505).  We  have  now  completed  this 
review  and  determine  the  total  bounty 
or  grant  to  be  zero  or  de  minimis  for  the 
period  January  1.  1991  through 
December  31,  1991.  In  addition,  because 
we  have  determined  that  the  following 
companies  have  met  the  requirements 
for  partial  revocation  from  the  order,  the 
Department  is  revoking  the 
countervailing  duty  order  with  respect 
to  these  companies:  Azulejos  Orion. 
S.A.,  Ceramica  Santa  Julia.  Eduardo 
Garcia  de  la  Fena,  Jesus  Garza  Arocha, 
Ladrillera  Monterrey.  S.A..  Pisos 
Coloniales  de  Mexico.  S.A..  Reynol 
Martinez  Chapa,  and  Teofilo 
Covamibias. 

EFFECTIVE  DATE:  January  19. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  telephone:  (202) 
482-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  June  3.  1993.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  31505) 
the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico  (47  FR  20012;  May  10. 
1982).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Mexican  ceramic  tile, 
including  non-mosaic,  glazed,  and 
unglazed  ceramic  floor  and  wall  tile. 
During  the  review  f)eriod,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  6907.10.0000,  6907.90.0000. 
6908.10.0000  and  6908.90.0000.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  wTitten  description  remains 
dispositive. 

The  review  covers  the  period  January 
1,  1991  through  December  31,  1991, 
sixty-one  companies,  and  the  following 
programs:  (1)  FOMEX;  (2)  BANCOMEXT 
Financing  for  Exporters;  (3)  PITEX;  (4) 
NAFINSA  Long-term  Loans;  (5)  Other 
BANCOMEXT  preferential  financing:  (6) 
CEPROFI;  (7)  import  duty  reductions 
and  exemptions;  (8)  state  tax  incentives; 
(9)  NAFINSA  FONEI-type  financing; 
and  (10)  NAFINSA  FOGAIN-type 
financing. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52306.  and  52325;  December  27, 1988). 
We  calculated  a  country-wide  rate, 
weight-averaging  the  benefits  received 
by  the  sixty-one  companies  subject  to 
review  to  determine  the  overall  subsidy 
from  all  countervailing  programs 
benefitting  exports  of  the  subject 
merchandise  to  the  United  States. 
Because  the  overall  weighted-average 
country-wide  rate  was  de  minimis,  as 
defined  by  19  CFR  355.7,  we  did  not 
proceed  any  further  in  the  calculation 
methodology. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  two  respondents, 
Ceramica  Regiomontana  and  Ceramica 
Santa  Julia. 

Comment  1:  As  in  past  reviews, 
Ceramica  Regiomontana  contends  that 
the  Department  does  not  have  the  legal 
authority  to  impose  countervailing 
duties  on  ceramic  tile  from  Mexico  and 
must  revoke  the  countervailing  duty 
order.  Effective  April  23.  1985.  the  date 
of  the  "Understanding  Between  the 
United  States  and  Mexico  Regardi  ig 
Subsidies  and  Countervailing  Dut  es" 
(the  Understanding).  Mexico  became  a 
"country  under  the  Agreement". 
Therefore.  Ceramica  Regiomontana 
argues  that  19  U.S.C.  1671  requires  an 
affirmative  injury  determination  as  a 
prerequisite  to  the  imposition  of 
countervailing  duties  on  any  Mexican 
merchandise  imported  on  or  after  April 
23.  1985.  regardless  of  whether  the 
countervailing  duty  order  was 
published  before  or  after  the  date. 

Ceramica  Regiomontana  further 
contends  that  the  Department's  failure 
to  revoke  this  order  is  incon^stent  with 
past  practice.  In  two  previoijs 
counter\'ailing  duty  adminifSrative 
reviews,  Certain  Fasteners  from  India: 
Final  Results  of  Administrative  Review 
and  Partial  Revocaficn  of  Countenailing 
Duty  Order  (47  FR  44129:  Ortoher6. 
1982)  and  Carbon  Steel  Wire  Rod  from 
Trinidad  and  Tobago;  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  to  Revoke  Cownten  ailing 
Duty  Order  (50  FR  19561;  May  9.  1985). 
where  an  outstanding  countervailing 
duty  order  was  i.ssued  pursuant  to  19 
U.S.C.  1303(a)  without  benefit  of  an  ITC 
injury  determination,  the  IDcpartment 
determined  that  if  did  not  have  the 
authority  to  impose  countervailing 
duties  when  events  subsequent  to  the 
issuance  of  the  order  required  an 
affirmative  FTC  injury  determination 
prior  to  imposition  of  countervailing 
duties.  Since  the  FTC  has  indicated  that 
it  does  not  have  the  legal  authority  to 
conduct  an  injury  investigation 
concerning  merchandise  already  subject 
to  a  countervailing  duty  order,  the 
Department  has  in  the  past  concluded 
that  it  could  not  impose  countervailing 
duties  and  revoked,  or  preliminarily 
determined  to  revoke,  the  order  effective 
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the  date  the  affirmative  injury 
determination  became  a  requirement. 
Therefore,  the  Department  should 
revoke  the  countervailing  duty  order  on 
ceramic  tile  and  refund  all  deposits  of 
estimated  countervailing  duties  by 
Ceramica  Regiomontana  during  the  1991 
review  period. 

Department's  Position:  We  fully 
addressed  this  issue  in  a  previous 
administrative  review  of  this 
countervailing  duty  order.  See  Ceramic 
Tile  from  Mexico:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  50744;  December  10. 
1990).  The  U.S.  Court  of  International 
Trade  and  the  V.S.  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC)  have 
sustained  the  Department's  legal 
position  that  Mexican  imports  subject  to 
an  outstanding  countervailing  duty 
order  already  in  effect  when  Mexico 
entered  into  the  Understanding  are  not 
entitled  to  an  injury  test  pursuant  to 
section  701  of  the  Tariff  Act  and 
paragraph  5  of  the  Understanding 
(Cenjentos  Anahuac  del  Golfo.  S.A.  v. 
U.S..  879  F.2d  847  (Fed.  Cir.  1989).  cert, 
denied.  110  S.  CT.  1318  (1989)).  The 
countervailing  duty  order  on  ceramic 
tile  from  Mexico  was  published  prior  to 
Mexico's  entering  into  the 
Understanding,  therefore,  imports  of 
ceramic  tile  are  not  entitled  to  an  injury 
test  pursuant  to  section  701  of  the  Tariff 
Act.  Ceramica  Regiomontana  has 
provided  neither  new  evidence  nor  new 
arguments  on  this  issue. 

Comment  2:  As  in  the  last 
administrative  review  of  ceramic  tile, 
Ceramica  Regiomontana  contests  the 
Department's  determination  that 
BANCOMEXT  and  FOMEX  loans  taken 
out  by  the  company  were 
countervailable.  The  respondent 
contends  that  the  use  of  a  commercial 
rnte  as  a  benchmark  in  the  Department's 
calculation  is  inconsistent  with  Item  (k) 
of  the  Illustrative  List  of  Export 
Subsidies  annexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXfll  of  the 
Ceneral  Agreement  on  Tariffs  and  Trade 
(GAIT).  Item  (k)  of  the  Illustrative  List 
defines  an  export  subsidy  as  the 
granting  of  export  credits  by 
governments  at  interest  rates  below  the 
cost  of  funds  to  the  government. 
BANCOMEXT  and  FOMEX  financing 
meets  the  cost  to  government  standard 
and  therefore  do  not  provide 
counter\'ailabIe  subsidies. 

Department's  Position:  We  disagree. 
Although  FOMEX  was  examined  in  this 
administrative  review,  there  were  no 
outstanding  loans  under  this  program 
during  the  review  period.  Therefore 
comments  on  this  program  are  moot. 
With  regard  to  BANCOMEXT.  the 


Department  fully  addressed  this  issue  in 
the  previous  administrative  review  of 
this  countervailing  duty  order.  See 
Ceramic  Tile  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  24247; 
June  8.  1992).  The  cost  to  government 
standard  which  defines  an  export 
subsidy  in  Item  (k)  of  the  Illustrative 
List  does  not  limit  the  United  States  in 
applying  its  own  national 
countervailing  duty  law  to  determine 
the  countervailability  of  benefits 
bestowed  on  merchandise  exported 
from  Mexico.  See  Certain  Textile  Mill 
Products  From  Mexico;  Final  Results  of 
Counter\'ailing  Duty  Order 
Administrative  Review  (54  FR  36841. 
36843-36844;  September  5,  1989)  and 
Certain  Textile  Mill  Products  From 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
12175.  12177;  March  22.  1991). 
BANCOMEXT  loans  have  been 
determined  to  be  countervailable 
because  they  are  limited  to  exporters. 
Ceramic  Tile  From  Mexico;  Preliminary 
Results  of  Countervailing  Duty  Review 
(57  FR  5997.  February  19.  1992)  and 
Ceramic  Tile  From  Mexico;  Final 
Results  of  Countervailing  Duty  Review 
(57  FR  24247.  June  8.  1992). 
Furthermore,  when  we  compared  our 
benchmark  with  the  interest  rates 
H'ported  under  the  BANCOMEXT 
financing,  we  found  countervailable 
benefits.  Ceramica  Regiomontana  has 
not  provided  any  new  evidence  or 
arguments  on  this  issue. 

Comment  3:  As  in  past  administrative 
review.  Ceramica  Regiomontana 
contends  that  the  Department 
incorrectly  treated  the  benefit  from  the 
PITEX  program  as  a  grant  and  this 
overstated  the  company's  net  benefits. 
Ceramica  Regiomontana  claims  that 
after  five  years  the  company  will  have 
to  pay  the  import  duties  and  should  be 
treated  as  an  interest-free  loan  instead  of 
an  outright  grant. 

Department's  Position:  We  fully 
addressed  this  issue  in  the  previous 
administrative  review  of  this  case.  See 
Ceramic  Tile  From  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (57  FR  24247; 
June  8.  19921.  Although  exporters 
anticipate  re-export  of  machinery  after 
five  years  under  PITEX.  an  exporter  may 
choose  to  keep  the  machinery  as  a 
permanent  import.  It  appears  that  after 
the  five  year  period,  any  reimbursement 
made  to  the  Mexican  Government  of 
import  duties  previously  exempted 
would  not  be  significant.  Therefore, 
duty  exemptions  under  PITEX  are 
properly  treated  as  grants  and  we 
expensed  them  in  full  at  the  time  of 
importation,  when  the  exporters 


otherwise  would  have  paid  duties  on 
the  imported  machinery.  Id.;  Final 
Negative  Countervailing  Duty 
Determination;  Silicon  Metal  From 
Brazil  (56  FR  26988;  June  12.  1991). 
Ceramica  Regiomontana  has  presented 
us  with  no  new  evidence  or  arguments 
on  this  issue. 

Comment  4:  Ceramica  Santa  Julia 
contests  the  Department's  determination 
not  to  revoke  the  countervailing  duty 
order  with  respect  to  them.  Ceramica 
Santa  Julia  contends  that  they  should  be 
revoked  because:  (1)  Ceramica  Santa 
Julia  met  all  regulatory  requirements  for 
a  company-specific  revocation;  (2)  the 
administrative  record  contains  sufficient 
evidence  of  non-use  of  export  subsidies 
by  Ceramica  Santa  Julia;  and  (3)  the 
administrative  record  contains  sufficient 
evidence  that  Ceramica  Santa  Julia  will 
not  apply  for  or  receive  countertailable 
benefits  in  the  future. 

Departitient's  Position:  Upon  further 
examination  of  Ceramica  Santa  Julia's 
record,  we  agree  that  the  company 
should  be  revoked. 

For  the  purpose  of  revoking  a 
countervailing  duty  order  in  part 
pursuant  to  19  CFR  355.25(a)(3).  the 
Department's  current  policy  is  that 
administrative  reviews  must  be 
requested  and  conducted  for  each  of  five 
consecutive  years,  with  the  year  of 
request  for  revocation  being  the  fifth 
consecutive  year  of  review.  See 
Memorandum  to  Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration.  Basis  for  Revocation  of 
Individual  Companies  from 
Countervailing  Duty  Orders  under  19 
CFR  355.25(a)(3)  regarding  Ceramica 
Santa  Julia  in  the  Countervailing  Duty 
Administrative  Review  of  Ceramic  Tile 
From  Mexico,  dated  January  10.  1994. 
This  is  consistent  with  the  Department's 
recently  established  policy  for 
revocation  of  countervailing  duty  orders 
in  hill  pursuant  to  19  CFR  355.25(a)(1). 
set  forth  in  Roses  and  Other  Cut  Flowers 
from  Colombia;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  and  Intent  Not  to  Terminate 
Suspended  Investigation  (58  FR  52272; 
October  7.  1993). 

Although  Ceramica  Santa  Julia  did 
not  participate  in  the  administrative 
review  the  year  prior  to  it's  request  for 
revocation,  the  Department  chose  to 
review  whether  Ceramica  Santa  Julia 
had  met  the  minimum  requirements  for 
revocation  because  the  abijve-stated 
policy  had  not  been  clearly  articulated 
prior  to  their  revocation  request. 

Due  to  the  unique  circumstances  in 
this  case,  the  Department  concludes  that 
Ceramica  Santa  Julia  has  met  the 
requirements  of  §  355.25(a)(3)  based  on 
the  following  facts:  First,  both  the 
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Government  of  Mexico  and  Ceramica 
Santa  Julia  have  submitted  certifications 
stating  that  the  company  had  not 
applied  for  or  received  any  net  subsidy 
during  the  review  period  and  would  not 
apply  for  or  receive  any  net  subsidy  in 
the  future;  second,  Ceramica  Santa  Julia 
has  agreed  to  the  immediate  suspension 
of  liquidation  and  reinstatement  of  the 
order  if  the  Department  determines  that 
subsequent  to  revocation  the  company 
received  a  net  subsidy;  third,  in  the 
current  review  period,  we  verified  the 
company  and  found  no  evidence  that 
they  had  applied  for  or  received 
subsidies,  and;  fourth,  the  record  shows 
that  prior  to  the  year  for  which  there 
was  no  review,  Ceramica  Santa  Julia 
was  found  to  have  received  no  net 
subsidies  in  seven  consecutive  reviews. 

Based  on  these  unique  facts  and 
circumstances,  and  because  there  was 
no  clearly  articulated  policy  detailing 
the  requirements  of  19  CFR  355.25(a)(3). 
the  Department  has  decided  to  revoke 
Ceramica  Santa  Julia.  The  Department 
finds  that  under  the  current  regulations, 
Ceramica  Santa  Julia  clearly  would  have 
met  requirements  for  revocation  after 
the  seven  consecutive  reviews  in  which 
the  Department  found  no  receipt  of 
subsidies.  Furthermore,  the  eight  years 
of  non-receipt  of  subsidies  coupled  with 
the  company  and  government 
certifications  of  non-receipt  are 
sufficient  evidence  for  a  finding  of  no 
past  subsidy  receipt  or  no  likelihood  of 
receipt  of  subsidies  in  the  future. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  de  minimis  for  all 
companies  for  the  period  January  1, 
1991  through  December  31.  1991. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  all 
companies  exj>orted  on  or  after  January 
1, 1991  and  on  or  before  December  31, 
1991. 

The  Department  will  instruct  the 
Customs  Service  to  collect  cash  deposits 
of  zero  estimated  countervailing  duties, 
as  provided  by  section  751(a)(1)  of  the 
Act,  on  shipments  of  this  merchandise 
from  all  companies  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

In  addition,  we  have  determined  that 
the  following  companies  have  met  the 
requirements  for  revocation  from  the 
order:  Azulejos  Orion,  S.A.,  Ceramica 
Santa  Julia,  Eduardo  Garcia  de  la  Pena, 


Jesus  Garza  Arocha,  Ladrillera 
Monterrey,  S.A.,  Pisos  Coloniales  de 
Mexico,  S.A.,  Reynol  Martinez  Chapa, 
and  Teofilo  Covarrubias.  We  have 
determined  that  these  companies  have 
not  applied  for  or  received  any  net 
subsidy  for  five  consecutive  years  and 
they  have  filed  the  certifications  and 
agreement  required  by  19  CFR 
355.25(b)(3).  Based  on  the  foregoing,  we 
also  determine  that  there  is  no 
likelihood  that  these  companies  will 
apply  for  or  receive  any  net  subsidy  in 
the  future.  Therefore,  the  Department 
will  instruct  the  Customs  Service  to 
terminate  suspension  of  liquidation  on 
entries  fix)m  these  companies  and  to 
liquidate,  without  regard  to 
countervailing  duties,  merchandise 
exported  by  these  companies  on  or  after 
January  1,  1992. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  19  CFR 
355.22  and  19  CFR  355.25. 

Dated:  January  10,  1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-1263  Filed  1-18-94;  8:45  am) 

BILUNQ  CODE  MKV-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instrunrtents 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  93-149.  Applicant: 
The  Geoi^e  Washington  University 
Medical  Center,  2300 1  Street.  NW.. 
Washington,  DC  20037.  Instrument: 
Mass  Spectrometer,  Model  Delta  S. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  just  how  much  the 
range  of  applications  have  been 
expanded  by  evaluating  a  wide  variety 
of  compound  classes.  It  is  proposed  that 
intact  biological  macromolecules  can  be 
analyzed  for  isotopic  content  directly  by 


the  CRI-IRMS.  This  will  greatly  improve 
analyses  in  biological  systems  where 
either  '*C  would  have  been  a  tracer  or 
where  the  tedious  sequence  of 
hydrolysis  followed  by  chromatographic 
separation  and  MS  analysis  of  selected 
monomers  would  be  required. 
Application  Received  by  Commissioner 
of  Customs:  December  1,  1993. 

Docket  Number:  93-150.  Applicant: 
Centers  for  Disease  Control  and 
Prevention.  4770  Buford  Highway.  NE.. 
Mailstop  F17,  Atlanta,  GA  30341-3724. 
Instrument:  Mass  Spectrometer,  Model 
VG  AutoSpec.  Manufacturer:  VG 
Analytical,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  extremely  low  levels  of  toxic 
organic  compounds  found  in  human 
serum  to  determine  health  effects 
associated  with  exposure  to 
polychlorinated  dibenzo  dioxins/ 
fumans.  PCB's  and  polyaromatic 
hydrocarbons  isolated  from  human 
serum.  Application  Received  by 
Commissioner  of  Customs:  December  9. 
1993. 

Docket  Number:  93-151.  Applicant: 
Smithsonian  Environmental  Research 
Center.  P.O.  Box  28,  647  Contees  Wharf 
Road,  Edgewater,  MD  21037. 
Instrument:  Chlorophyll  Fluorometer, 
Model  PAM-101.  Manufacturer:  Heinz 
Walz.  GmbH.  Germany.  Intended  Use: 
The  instrument  will  be  used  to  study 
plant  responses  to  light  stress  (visible 
and  ultraviolet  light),  nutrient 
availability  and  changes  in  atmospheric 
carbon  dioxide  concentration. 
Measurements  will  be  made  using 
terrestrial  plant  communities  at  SERC, 
ph>1oplankton  from  the  Rhode  River 
and  Chesapeake  Bay,  and  greenhouse 
plants  and  algal  cultures.  Application 
Received  by  Commissioner  of  Customs: 
December  9,  1993. 

Docket  Number:  93-152.  Applicant: 
Texas  A&M  University,  Health  and 
Kinesiology  Department,  College 
Station.  TX  77843.  Instrument:  Muscle 
Research  System.  Model  OPTlS. 
Manufacturer:  Scientific  Instruments, 
Germany.  Intended  Use:The  instrument 
will  be  used  in  research  to  isolate  mouse 
soleus  and  EDL  muscle  fibers  and 
measure  their  force  production  upon 
exposure  to  varying  concentrations  of 
calcium.  Application  Received  by 
Commissioner  of  Customs:  December  9. 
1993. 

Docket  Number:  93-153.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory.  P.O.  Box  990.  Los 
Alamos.  NM  87545.  Instrument:  Mass 
Spectrometer,  Model  PlasmaQuad. 
Manufacturer:  VG  Instruments,  Inc.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  an 
experiment  to  investigate  the  chemical 
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and  physical  factors  related  to  migration 
of  the  Actinides  in  Bentonite  salt 
deposits.  Samples  will  be  injected  into 
the  mass  spectrometer  and  the 
spectrometer  will  separate  each  element 
on  the  basis  of  mass-to-charge  ratios. 
The  final  results  will  give 
concentrations  of  each  element  in  the 
original  sample.  Application  Received 
by  Commissioner  of  Customs:  December 
15,  1993. 
Frank  W.  Cr«el 

Director,  Statutory  Import  Programs  Staff 
|FR  Doc.  94-1264  Filed  1-18-94;  8:45  ami 
BILUNC  COOC  3610-OS-F 


Southern  Illinois  University  at 
Edwardsville;  Notice  of  Decision  on 
Application  for  Duty-free  Entry  of 
Scientific  Instrument 

This  is  a  decision  pursuant  to  section  . 
6(c)  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  intended  purposes 
are  not  available. 

fleasons;  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  93-087.  Applicant: 
Southern  Illinois  University  at 
Edwardsville.  Supporting  Services 
Building,  L.D.  #2,  Campus  Box  1012. 
Edwardsville,  IL  62026-1012. 
Instrument:  Rotating  Fatique  Machine. 
HSM.19.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Date  of 
Denial  without  Prejudice  to 
Fesubmission:  October  29, 1993. 
Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
IFR  Doc.  94-1265  Filed  1-18-94;  8:45  air.) 

BILUNO  COOC  3S10-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  0111 94B] 

Mid-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Scup  Industry 
Advisory  Subcommittee  (SLA)  and  Black 
Sea  Bass  Industry  Advisory 
Subcommittee  (BSBIA)  will  meet  on 
February  3. 1994,  in  the  Spring  Room  of 
the  Ramada  Inn.  76  Industrial  Highway, 
Essington,  PA.  The  SLA  wrill  meet  from 
9  a.m.  until  12  noon.  The  BSBLA  will 
meet  from  1  p.m.  until  4  p.m. 
The  following  topics  will  be 
discussed  at  each  meeting  for  each  of 
the  species: 

(1)  Status  of  the  resource; 

(2)  Proposed  minimum  size  limits; 

(3)  Mesh  restrictions; 

(4)  Possession  limits; 

(5)  Seasons; 

(6)  Entry  limitation  provisions;  and 

(7)  Special  Management  concerns  (for 
example,  Special  Management  Zones). 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  on 
telephone  (302)  674-2331  at  least  five 
(5)  days  prior  to  the  meeting  date. 
FOB  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  300  South 
New  Street,  room  2115,  Dover,  DE 
19901;  telephone:  (302)  674-2331. 

Dated:  January  12,  1994. 

Richard  H.  Schaefier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-1189  Filed  1-18-94;  8  45  ami 
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P.O.011194A] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Management  Team  (GMT)  will  hold 
public  meetings  on  January  25-27,  1994, 
at  the  Hatfield  Marine  Science  Center, 
in  the  large  conference  room  of  the 
library  in  Newport,  OR.  On  January  25 
the  meeting  will  begin  at  8  a.m.  and  run 
into  the  evening.  At  10  a.m.  on  January 
25,  the  GMT  will  hold  a  workshop  with 
members  of  the  groundfish  fishing 


industry.  On  January  26-27  the 
meetings  will  begin  at  8  a.m.  each 
morning  and  continue  into  the  evening. 

The  major  focus  of  the  workshop  with 
the  groundfish  fishing  industry  will  be 
on  how  to  use  information  gathered  by 
the  fleet  in  stock  assessments  and  other 
fishery  management  activities. 

For  the  remainder  of  the  meeting  the 
GMT  will  review  the  following: 

(1)  Status  of  implementation  of  the 
license  limitation  program; 

(2)  The  1993  fisheries; 

(3)  The  management  priorities  for  the 
year;  and 

(4)  The  individual  transferrable  quota 
proposal  for  the  fixed  gear  sablefish 
fishery. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Perry 
Sailer  on  (503)  326-6352  at  least  five  (5) 
days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2000  SW.  First  Avenue,  suite  420, 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

Dated:  January  12,  1994. 

Richard  H.  Schaefier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  94-1190  Filed  1-18-94;  8:45  am) 
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P.O.  011194C] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Klamath  River  Fall  Chinook  Review 
Team  (Team)  will  meet  on  February  3- 
4, 1994,  in  room  200  of  the  Stewart 
School  building  at  1125  16th  Street, 
Areata,  CA.  The  meeting  will  begin  on 
February  3  at  2  p.m.  and  on  February  4 
at  8  a.m.  The  meetings  will  not  adjourn 
until  the  business  for  each  day  is 
completed  and  may  go  into  the  evening 
hours. 

The  purpose  of  these  meetings  is  to 
examine  the  causes  which  have  led  to 
a  failure  in  meeting  spawning 
escapement  objectives  for  naturally 
produced  Klamath  River  fall  chinook. 
This  stock  has  been  below  its  floor 
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spawning  escapement  level  (35,000)  for 
the  past  three  years.  The  Team  report 
will  be  reviewed  by  the  Council  at  its 
March  meeting  in  Portland,  OR. 
These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Perry 
Sailer  on  (503)  326-6352  at  least  five  (5) 
days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Coordinator  (Salmon),  Pacific 
Fishery  Management  Council,  2000  S\V. 
First  Avenue,  suite  420.  Portland,  OR 
97201;  telephone:  (503)  326-6352. 

Dated:  January  12,  1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Consenvtion  and 
Management,  National  Marine  Fisheries 
Service. 

|FR  Doc.  94-1191  Filed  1-18-94,  8:45  am) 
BILUMQ  COOE  3510-22-P 


p.D.  011194D] 

South  Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

At.mospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  February  7-11,  1994,  at  The  Ponce 
de  Leon,  4000  U.S.  Highway  1  North.  St. 
Augustine.  FL;  telephone:  (904)  824- 
2821.  The  following  items  are  on  the 
agenda: 

(1)  A  public  scoping  meeting  on 
February  7  to  solicit  input  from  spiny 
lobster  harvesters  on  potential  changes 
to  the  current  regulations  affecting 
recreational  and  commercial  fishermen 
in  north  Florida  through  North  Carolina. 
The  Spiny  Lobster  Committee  will 
discuss  necessary  options  for  the 
formation  of  a  new  amendment  to  the 
Spiny  Lobster  Fishery  Management  Plan 
(FMP); 

(2)  An  informal  meeting  on  February 
7  to  allow  harvesters  of  gag  grouper  to 
discuss  management  options  with 
Council  members; 

(3)  A  Snapper-Grouper  Committee 
meeting  to  approve  Amendment  #7  to 
the  SnappefiCrouper  FMP  for 
submission  to  the  Secretary  of 
Commerce  and  to  set  the  1994  wreckfish 
total  allowable  catch.  The  Committee 
will  discuss  enforcement  problems 
resulting  from  fishermen  possessing 
filleted  snapper  and  grouper  in  South 
Atlantic  Federal  waters,  which  were 


harvested  in  Bahamian  waters.  The 
Committee  also  will  review  the  status  of 
Amendment  #6  to  the  Snapper-Grouper 
FMP  which  now  is  under  Secretarial 
review; 

(4)  A  Controlled  Access  Committee 
meeting  to  discuss  controlled  access 
management  options  for  the  Spanish 
mackerel  fishery  off  east  Florida.  The 
Committee  also  will  review  the  limited 
entry  program  established  for  the 
wreckfish  fishery; 

(5)  A  Mackerel  Committee  meeting  to 
approve  Amendment  #7  to  the  Mackerel 
FMP  for  submission  to  the  Secretary  of 
Commerce; 

(6)  A  public  scoping  meeting  on 
February  9  to  solicit  input  on 
developing  regulations  for  the  rock 
shrimp  fishery.  The  Shrimp  Committee 
will  discuss  rock  shrimp  options  for  the 
formation  of  an  amendment  to  the 
Shrimp  FMP;  and 

(7)  A  Habitat  Committee  meeting  to 
approve  Amendment  #2  to  the  Coral 
FMP  (Live  Rock)  for  submission  to  the 
Secretary  of  Commerce. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carrie  Knight  on 
(803)  571-4366  at  least  five  (5)  days 
prior  to  the  meeting  date. 
FOR  MORE  INFORMATION  CONTACT:  Carrie 
Knight.  Public  Information  Officer; 
South  Atlantic  Fisherj'  Management 
Council;  One  Southpark  Circle,  suite 
306;  Charleston,  SC  29407;  telephone: 
(803)  571^366. 

Dated:  January  12. 1994. 
Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 

Management.  National  Marine  Fisheries 

Service. 

|FR  Doc.  94-1192  Filed  1-18-94;  8:45  am) 

BIUJNG  COOE  3S10-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  and  Amendment  of 
Import  Restraint  Limits  and 
Amendment  of  Restraint  Periods  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fit}er 
Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

January  14. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 


and  amending  limits  and  amending 
restraint  periods. 

EFFECTIVE  DATE:  January  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  Slates 
and  the  United  Arab  Emirates  agreed  to 
amend  and  extend  their  Bilateral  Textile 
Agreement  of  February  23, 1991  for  two 
consecutive  one-year  periods,  beginning 
on  January  1.  1994  and  extending 
through  December  31.  1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  and 
extend  the  current  limits  for  various 
categories  and  to  establish  limits  for  the 
1994  period.  The  limit  for  Category  369- 
S  shall  fill  with  the  implementation  of 
the  amended  level.  The  1994  levels  for 
Categories  315  and  361  are  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  57  FR  54976. 
published  on  November  23,  1992;  and 
58  FRT 62645,  published  on  November 
29.  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  14,  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  May  12,  1993.  March  4. 
1993.  December  6.  1903  and  October  22, 
1993,  by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
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Those  directives  concern  imports  of  certain 
cotton  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  the  United 
Arab  Emirates  during  the  periods  December 
28.  1992  through  December  27,  1993 
(Category  219);  March  1.  1993  through 
February  28.  1994  (Category  313);  July  28, 
1993  through  July  27,  1994  (Category  317); 
October  28, 1993  through  October  27.  1994) 
(Categories  326.  335/635  and  369-S). 

Effective  on  January  19.  1994,  you  are 
directed  to  establish  and  amend  the  limits  for 
the  categories  listed  belowf.  The  new  restraint 
period  for  Category  219  shall  be  December 
27,  1992  through  December  31.  1994.  The 
restraint  period  for  the  remaining  categories 
shall  be  extended  through  December  31. 
1994.  Import  charges  already  rriade  to 
Categories  219.  313,  317.  326,  335/635  and 
369-S  shall  be  retained.  Import  charges  for 
Categories  226  and  835  will  be  made  at  a 
later  date. 


Category 

Amended  limrt ' 

219  

1.871.157  square  me- 
ters. 

226/313  

2,921,111  sqtiare  me- 
ters. 

317  

36,659,399  square  me- 
ters. 

326  

1.767,123  square  me- 

ters. 

335/635/835  

153.151  dozen. 

369-S2  

81 ,996  kilograms. 

'  The  limits  have  not  been  adjusted  to  ac- 
courrt  for  any  imports  exported  after  December 
26,  1992  (Category  21§);  February  28,  1993 
(Category  313):  July  27.  1993  (Category  317); 
and  October  27,  1993  (Categones  326,  335/ 
635.  359-S). 

2  Category  36&-S:  only  HTS  number 
6307.10.2005. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  pu.rnuant  to  the  Bilateral  Textile 
Agreement  of  February  23,  1991,  as  amended 
and  extended,  between  the  Governments  of 
the  United  States  and  the  United  Arab 
Emirates;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended  and  extended, 
you  are  directed  to  prohibit,  effective  on 
January  19,  19?»4.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  con^mption  of  cotton,  man- 
made  fiber,  silk,  blfend  and  other  vegetable 
fiber  textiles  and  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1994  and 
extending  through  December  31. 1994,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twelve-nfKjnth  restraint 
limit 

315  

-0- 

334/634  

189,372  dozen. 

336/636  

164,122  dozen. 

338/339  

463.379  dozen  of 

which  not  more  than 

312,252  dozen  shall 

be  in  Categones 

338-S/339-S'. 

Category 

Twefve-month  restraint 
limit 

340/640  

290,370  dozen. 

341/641   

254,263  dozen. 

342/642  

201 ,997  dozen. 

347/348  

347,939  dozen  of 

whicli  not  nrKxe  than 

1 73,969  dozen  shall 

be  in  Categories 

347-T/348-T2. 

351/651    

145  185  dozen 

352  

267,645  dozen. 

361    

-0-. 

363  

5,000,000  numbers. 

369-03  

500,572  kilograms. 

638/639  

189,372  dozen. 

647/648  

271 .433  dozen. 

847  

170  434  dozen 

'Category 
6103.22.0050. 
6105.90.3010. 
6110.20.2040, 
6112.11.0030 
339-S:  only 
6104.29.2049. 
6106.90.2010, 
6110.20.1030. 
6110.90.0070, 
and  61 17.90.0022 

2  Category     347-T:     only 
6103.192015,    6103.19.4020 


338-S:  only  HTS  numbers 
6105.10.0010,  6105.10.0030, 
6109.10.0027,  6110.20.1025, 
6110.20.2065,  6110.90.0068. 
and  6114.20.0005;  Category 
HTS    nun>bers    6104.22.0060, 


6106.10.0010, 
6106.90.3010, 
6110.20.2045, 
6112.11.0040, 


6106.10.0030, 
6109.10.0070, 
6110.20.2075. 
6114.20.0010 


HTS  numbers 
6103.22.0030, 
6103.49.3010. 
6203.19.1020. 
6203.42.4005. 
6203.42  4025, 
6203.493020, 
6211.20.3010 


6103.42.1020,  6103.42.1040, 
6112.11.0050,  6113.00.0038, 
6203.19.4020,  6203.22.3020. 
6203.42.4010.  6203.42.4015. 
6203.42.4035,  6203.42.4045, 
6210.40.2033.  6211.20.1520, 
and  6211.32.0040;  Category  348-T:  only  HTS 
numbers  6104.12.0030,  6104.19.2030. 
610422.0040.  6104.29.2034,  6104.62.2010, 
6104.622025,  6104.69.3022.  6112.11.0060. 
6113.00.0042,  6117.90.0042.  6204.12.0030, 
6204.19.3030.  6204.22.3040,  6204.29.4034, 
6204  62.3000.  6204.62.4006,  6204.62.4010, 
6204.62.4020.  6204.62.4030,  6204.62.4040, 
6204.62.4050,  6204.69.3010,  6204.69.9010, 
6210.502033.  6211.20.1550,  6211.20.6010, 
6211.42.0030  and  6217.90  0050. 

3  Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-S). 

Impwrts  charged  to  these  category  limits, 
except  Categories  315,  361  and  369-0,  for  the 
period  beginning  January  1, 1993  and 
extending  through  December  31,  19S3  shall 
be  charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  94-1327  Filed  1-14-94;  11:38  am] 

BILLINQ  CODE  J51IM>R-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Principles  for  High  Quality  National 
Service  Programs;  Draft  Technical 
Assistance  Handbook 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  availability  of  draft 
technical  assistance  handbook. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  announces  the 
availability  of  a  first  draft  of  a  technical 
assistance  handbook,  "Principles  for 
High  Quality  National  Service  Programs, 
January  1994  (Proposed)."  The 
Corporation  invites  comments  and 
suggestions  on  the  draft  handbook  from 
interested  members  of  the  public. 

The  draft  handbook  is  the  product  of 
an  ongoing  collaboration  between  the 
Corporation  and  members  of  the 
national  service  community.  It  contains 
examples,  suggestions,  and  principles  to 
assist  potential  Corporation  grantees  in 
developing  high  quality  national  service 
programs.  As  part  of  the  Corporation's 
technical  assistance  for  applicants,  the 
draft  handbook  will  be  included  in  the 
application  packages  for  all  national 
service  programs.  In  addition,  it  may  be 
provided  as  background  reading  to  the 
Corporation's  grant  application 
reviewers.  However,  the  principles  in 
the  draft  handbook  are  not  the  criteria 
by  which  reviewers  will  assess  grant 
applications.  Applications  will  be 
assessed  based  on  the  requirements  and 
criteria  in  the  application  and  the 
Corporation's  regulations. 
DATES:  In  order  to  ensure  consideration 
of  comments  prior  to  distribution  of  the 
handbook  in  final  application  packages 
for  grants  for  fiscal  year  1994,  comments 
on  the  draft  handbook. must  be  received 
by  February  18,  1994.  Comments 
received  after  February  18,  1994  will  be 
considered  for  incorporation  into  future 
drafts  of  the  handbook. 

ADDRESSES:  Comments  on  the  draft 
handbook  should  be  mailed  to  the 
Corporation  for  National  and 
Community  Service,  room  121C1-P-TA. 
1100  Vermont  Avenue  NW., 
Washington.  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Russell,  (202)  606-4949  (Voice); 
(202)  606-5256  (TDD)  between  the 
hours  of  9  a.m.  and  6  p.m.  Eastern 
Standard  Time.  Copies  of  the  draft 
handbook  and  information  about 
electronic  access  may  be  obtained  by 
calling  these  phone  numbers.  For 
individuals  with  disabilities,  the  draft 
handbook  will  be  made  available  in 
alternative  formats,  upon  request. 
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Dated:  January  13, 1994. 
Terry  Russell. 
Acting  General  Counsel. 
|FR  Doc.  94-1231  Filed  l-U»-»4;  B:45  ami 
BILUNO  CODE  6820-BA-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasi(  Force  on 
Defense  Acquisition  Reform  (Phase  11) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform  (Phase  II)  will  meet  in  closed 
session  on  March  11.  April  6,  and  May 
24.  1994  at  the  Pentagon,  Arlington. 
Vireinia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  further 
defme  the  elements  of  pilot  industry 
initiatives  for  jet  engines  and  a  segment 
of  electronics,  further  define  the 
elements  of  pilot  initiatives  for  two 
unified  commands,  and  assess  the  DoD 
review  comments  on  our  Phase  I  report 
and  recommended  changes  in  approach 
if  appropriate. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  fanuary  12, 1994. 
Patricu  L.  Topping 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FK  Doc  94-1156  Filed  1-18-94;  8:45  am) 

BILUNO  CODE  WWO  0*  M 


Defense  Advisory  Committee  on 
Women  in  the  Services  PACOWITS) 

action:  Notice  of  meeting. 

SUMMARY:  Piirsuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOVVITS).  The  purpose  of  the 
meeting  is  to  review  unresolved 
recommendations  made  by  the 
Committee  at  the  DACOUTTS  1993  Fall 


Conference,  review  the  Subcommittee 
Issues  Agenda,  and  discuss  other  issues 
relevant  to  women  in  the  Services. 

All  meeting  sessions  will  be  open  to 
the  public. 

DATES:  February  7. 1994.  8:30  a.m.- 
4  p.m. 

ADDRESSES:  SECDEF  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN,  Office  of  DACOWITS  and 
Military  Women  Matters.  OASD 
(Personnel  and  Readiness).  The 
Pentagon,  room  3D769,  Washington,  DC 
20301-4000,  telephone  (703) 697-2122. 

Dated:  January  12,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-1157  Filed  1-18-94;  8:45  am] 

BtLUNO  CO0£  S00(M)4-M 


Defense  Contract  Audit  Agency 

Privacy  Act  of  1974;  Notice  to  Amend 
Systems  of  Records 

AGENCY:  Defense  Contract  Audit 

Agency,  DoD. 

ACTION:  Notice  to  amend  systems  of 

records. 

SUMMARY:  The  Defense  Contract  Audit 
Agency  proposes  to  amend  five  existing 
systems  of  records  to  its  inventory  of 
systems  subject  to  the  Privacy  Act  of 
1974  (5  use.  552a),  as  amended. 
EFFECTIVE  DATE:  The  proposed  actions 
will  be  effective  on  January  19.  1994, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDREfj^S:  Send  comments  to  the 
Defense  Contract  Audit  Agency. 
Information  Resources  Management 
Branch.  CMR.  25  South  Quaker  Lane. 
Alexandria,  VA  22304-6178. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Henshall  at  (703)  274-4400  or 
DSN  284-4400. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Contract  Audit  Agency  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  address. 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of 
altered  systems  reports.  The  specific 
changes  to  the  systems  of  records 
notices  are  set  forth  below  followed  by 
the  systems  notices,  as  amended, 
published  in  their  entirety. 


Dated;  January  13,  1994 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

RDCAA  152.2 

SYSTEM  NAME: 

Personnel  Security  Data  Files 
{February  22.  1993.  58  FH  10841). 

CHANGES: 


CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  from  entry  'all  military 
personnel  assigned,  detailed,  or 
attached  to  DCAA'  and  'who  require 
access  to  classified  information." 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Second  paragraph,  replace  'military 
service,  or'  with  'eligibility  for 
assignment  to  sensitive  duties,  and.' 


RETENTION  AND  DISPOSAL: 

Delete  from  entry  'military  persormel" 
and  'transfer  of  military  personnel  from 
DCAA.' 


RDCAA  152.2 

SYSTEM  NAME: 

Personnel  Security  Data  Files. 

SYSTEM  location: 

Primary  System:  Security  Officer. 
Headquarters.  Defense  Contract  Audit 
Agency,  Cameron  Station,  Alexandria. 
VA  22304-6178. 

Decentralized  Segment:  Director  of 
Personnel.  Defense  Contract  Audit 
Agency;  Chiefs  of  Personnel  Divisions 
and  Regional  Security  Officers  at  DCAA 
Regional  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA 's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  for  emplojTnent  with 
Defense  Contract  Audit  Agency  (DCAA); 
all  DCAA  employees;  all  persons  hired 
on  a  contractual  basis  by,  or  serving  in 
an  advisory  capacity  to  DCAA. 

CATEGORIES  Of  RECORt>S  IN  TME  SYSTEM: 

Section  One  contains  copies  of 
individual's  employment  applications, 
security  investigative  questionnaires, 
requests  for.  and  approval  or 
disapproval  of.  emergency  appointment 
authority;  requests  for  investigation  or 
security  clearance;  interim  and  final 
security  clearance  certificates. 
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Section  Two  contains  verification  of 
investigations  conducted  to  determine 
suitability,  eligibility  or  qualifications 
for  Federal  civilian  emplojinent, 
eligibility  for  assignment  to  sensitive 
duties,  and  access  to  classified 
information. 

Section  Three  contains  summaries  of 
reports  of  investigation,  internal  Agency 
memorandums  and  correspondence 
furnishing  analysis  of  results  of 
investigations  in  so  far  as  their 
relationship  to  the  criteria  set  forth  in 
the  E.O.  10450,  in  the  Federal  Personnel 
Vlanual  and  in  Department  of  Defense 
3nd  DCAA  Directives  and  Regulations; 
:omments  and  recommendations  of  the 
DCAA  Central  Clearance  Group  to  the 
Director.  DCAA,  and  determination  by 
he  Director,  DCAA. 

VUTHORrTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781;  E.O. 
10450,  10865,  and  E.O.  12356,  National 
Security  Information;  and  DoD  Directive 
J105.36(32CFRpart  357). 

'•jnPOSE(s): 

To  provide  a  basis  for  requesting 
ippropriate  investigations;  to  permit 
determinations  on  employment  or 
etention;  to  authorize  and  record  access 
o  classified  information. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
'HE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
;enerally  permitted  under  5  U.S.C. 
>52a(b)  of  the  Privacy  Act,  these  records 
)r  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
J.S.C.  552a(bK3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
ippear  at  the  begirming  of  DCAA's 
:ompilation  of  systems  of  records 
lotices  apply  to  this  system. 

•OCiaES  AND  PRACTICES  FOR  STORING, 
irrRIEVMG,  ACCESSMG,  RETAINING,  AND 
»ISPOSiNQ  Of  RECORDS  M  THE  SYSTEM: 

rroRAGE: 

Sections  One  and  Three  are  on  paper 
ecords  stored  in  file  folders.  Section 
fwo  is  on  paper  records  and  microfiche 
vhich  are  stored  in  file  folders. 

ietrievabiuty: 

Folders  are  filed  by  file  series  then  by 
)rganizational  element  (DCAA 
ieadquarters  or  DCAA  field  activities) 
ind  then  alphabetically  by  last  name  of 
ndividual  concerned. 

lAFEOUAROS: 

Records  are  stored  in  locked  filing 
abinets  after  normal  business  hours. 
Records  are  accessible  only  to 
uthorized  personnel  who  are  properly 


cleared  and  trained  and  who  require 
access  in  connection  with  their  official 
duties. 

RETENTION  AND  DISPOSAL: 

Records  pertaining  to  Federal 
employees  and  persons  furnishing 
services  to  DCAA  on  a  contract  basis  are 
destroyed  upon  separation  of 
employees,  and  upon  termination  of  the 
contracts  for  contractor  personnel. 
Records  pertaining  to  applicants  are 
destroyed  if  an  appointment  to  DCAA  is 
not  made. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178. 
Telephone  (703)  274-4400. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  writjen  inquiries 
to  the  Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number  and  current  business 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  results  of  investigations 
received  from  Federal  agencies  and 
recommendations  for  action  from 
appropriate  DCAA  Headquarters  staff 
elements. 

Acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card.  Visits  are  limited  to 
those  offices  (Headquarters  and  6 
regional  offices)  listed  in  the  official 
mailing  addresses  published  as  an 
appendix  to  DCAA's  compilation  of 
record  system  notices. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Instruction  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Security  Officer  and  the  Director  of 
Personnel  at  Headquarters,  DCAA; 


Chiefs  of  Personnel  Divisions,  Regional 
Security  Officers,  Chiefs  of  Field  Audit 
Offices  at  the  IXL\A  Regional  Offices 
and  the  individual  concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
RDCAA  152.6 
SYSTEM  NAME: 

Regional  and  DCAI  Security  Clearance 
Reque.st  Files  (February  22,  1993.  58  FF 
10842). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  from  entry  'all  military 
personnel  assigned,  detailed,  or 
attached  to  DCAA'  and  'who  require 
access  to  classified  information.' 


PURPOSE(S): 

Insert  'requests  for  security 
investigations,'  between  'positions'  and 
'for  security  clearance.'  Delete  'and' 
before  'for  security  clearance.' 


RECORD  SOURCE  CATEGORIES: 

Delete  'Chiefs  of  DCAA  Field  Audit 
Offices,  and.' 

•        •        •        •        * 

ROCAA  152.6 
SYSTEM  NAME: 

Regional  and  DCAI  Security  Clearance 
Request  Files. 

SYSTEM  LOCATION: 

Primary  System:  Security  Officers  of 
Defense  Contract  Audit  Agency 
Regional  Offices  and  Security  Control 
Officers,  Defense  Contract  Audit 
Institute.  Official  mailing  addresses  are 
published  as  an  appendix  to  EXlAA's 
compilation  of  systems  of  records 
notices. 

Decentralized  Segment:  Security 
Officer,  Headquarters,  Defense  Contract 
Audit  Agency.  Cameron  Station, 
Alexandria,  VA  22304-6178. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  for  employment  writh 
Defense  Contract  Audit  Agency  (DCAA); 
all  DCAA  employees;  all  persons  hired 
on  a  contractual  basis  by,  or  serving  in 
an  advisory  capacity  to  DCAA. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Files  contain  personnel  security  data 
forms  submitted  by  employees  and 
applicants  required  in  the  processing  of 
security  investigations;  requests  for 
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various  types  of  security  clearance 
actions;  and  requests  for  and  approvals/ 
disapprovals  of  appointments  to 
sensitive  positions. 

AirmORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781;  E.O. 
10450.  10865. and  12356;  and  DoD 
Directive  5105.36  which  is  published  in 
32  CFR  part  357. 

PURPOSE(S): 

To  prepare  necessary  paperwork  and 
documentation  upon  which  to  base 
requests  to  Headquarters,  DCAA  for 
appointments  to  sensitive  positions, 
requests  for  secxuity  investigations,  for 
security  clearance  and  to  retain  support 
documents  pending  approval  of 
appointment  and/or  granting  clearance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCESSMO,  RETAINING,  AND 
DISPOSiNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 

Filed  alphabetically  by  last  name  of 
individual  concerned. 

safeguards: 

Records  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  review,  process,  and  type 
necessary  documents.  Records  are 
stored  in  locked  filing  cabinets  after 
normal  business  hours  and  are  stored  in 
locked  rooms  and  buildings  after  normal 
business  hours. 

RETENTION  AND  DISPOSAL: 

These  are  transitory  files  at  DCAA 
Regional  Offices  and  DCAI  level  and  are 
maintained  only  during  processing  and 
pending  final  action  on  requests.  Upon 
receipt  of  final  action  taken  on  request, 
files  are  destroyed. 

Segments  of  the  system  held  by  the 
Security  Officer,  DCAA  are  destroyed 
upon  separation  of  the  employee  or  after 
non-appointment  of  an  applicant. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency, 


Cameron  Station,  Alexandria,  VA 
22304-6178. 

Regional  Security  Officers,  DCAA  and 
Security  Control  Officers,  Defense 
Contract  Audit  Institute.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  Cameron  Station,  Alexandria. 
VA  22304-6178.  Telephone  (703)  274- 
4400. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wTitten 
inquiries  to  the  Records  Administrator. 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offices  (Headquarters 
and  6  Regional  Offices)  listed  in  DCAA's 
official  mailing  addresses  published  as 
an  appendix  to  EXIAA's  compilation  of 
record  system  notices.  In  personal  visits, 
the  individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card. 

CONTESTMQ  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Instruction  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Chiefs  of  Personnel  Divisions  and 
Regional  Security  Officers  at  the  DCAA 
Regional  Offices;  the  Manager,  Defense 
Contract  Audit  Institute  and  the 
individual  concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
RDCAA  152.7 
SYSTEM  NAME: 

Clearance  Certification  (February  22, 
1993.  58  FR  10843). 

CHANGES: 


CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  from  entry  'who  require  access 
to  classified  information'  and  replace 
'employed  by  the  agency.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Insert  'and  eligibility'  between 
'clearance'  and  'certificates  attesting  to.' 

Insert  'super\'isor  suitability/security 
statements'  between  'acknowledgment 
certificates'  and  'and  s|>ecial  access.' 


PURPOSE(S): 

Insert  "and  eligibility'  between 
'clearance'  and  'status.' 


RETENTION  AND  DISPOSAL: 

Delete  'military  personnel'  and  'or 
military  personnel.' 

RDCAA  152.7 
SYSTEM  NAME: 

Clearance  Certification. 

SYSTEM  LOCATION: 

Primary  System:  Regional  Security 
Officers  at  Defense  Contract  Audit 
Agency  (EKIAA)  Regional  Offices: 
Security  Control  Officers  at  DC\A  Field 
Audit  Offices;  Field  Detachment  and 
Defense  Contract  Audit  Institute  (DCAI). 
Official  mailing  addresses  are  published 
as  an  appendix  to  DCAA's  compilation 
of  systems  of  records  notices. 

Decentralized  Segments:  Security 
Officer  and  Director  of  Personnel  at 
Headquarters.  DCAA  and  Chiefs  of 
Personnel  Divisions  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  IX^AA  personnel  employed  by  the 
Agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  interim  and  final 
security  clearance  and  eligibility 
certificates  attesting  to  type  of 
investigation  conducted  and  degree  of 
access  to  classified  information  which  is 
authorized  copies,  of  security 
acknowledgement  certificates 
supervisor  suitability/security 
statements  and  special  access  briefing 
statements  executed  by  individuals 
upon  being  granted  security  clearances 
or  access  to  special  access  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781:  E.O. 
10450,  10865.  and  E.O.  12365.  National 


2832 


Federal  Register  /  Vol.  59,  No.  12  /  Wednesday,  January  19,  1994  /  Notices 


Security  Information;  and  DoD  Directive 
5105.36  which  is  published  in  32  CFR 
part  357. 

PURPOS£(S): 

To  maintain  a  record  of  the  security 
clearance  and  eligibility  status  of  all 
DCAA  personnel  as  well  as  certification 
of  briefings  for  access  to  classified 
information  and  special  access 
information. 

To  DoD  contractors  to  furnish  notice 
of  security  clearance  and  access 
authorization  of  DCAA  employees. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOma  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACnCES  FOR  STORING, 
RETBIEVINQ,  ACCESSING,  RETAINING,  AND 
DtSPOSJNO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRlEVABJLmr: 

Retrieved  by  last  name  of  individual 
:oncemed. 

SAFEGUARDS: 

Records  are  stored  in  locked  filing 
::abinets  after  normal  business  hours 
md  stored  in  locked  rooms  or  buildings. 
Records  are  accessible  only  to  those 
juthorized  f)ersonnel  required  to  act 
jpon  a  request  for  access  to  classified 
defense  information. 

DETENTION  AND  DISPOSAL: 

Files  pertaining  to  Federal  employees 
md  persons  furnishing  services  to 
XIAA  on  a  contract  basis  are  destroyed 
jpon  separation  or  transfer  of 
jmployees  and  upon  termination  of 
;ontractor  personnel. 

Files  of  individuals  transferring 
ivithin  DCAA  are  transferred  to  security 
:ontrol  office  of  gaining  element  for 
naintenance.        ,.^^~- 

iYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer.  Headquarters, 
Defense  Contract  Audit  Agency, 
l^meron  Station,  Alexandria,  VA 
:2304-6178  and  Regional  Security 
Dfficers  in  DCAA  Regional  Offices. 
Official  mailing  addresses  are  published 
IS  an  appendix  to  DCAA's  compilation 
)f  systems  of  records  notices. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178. 

RECORD  ACCESS' PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offices  (Headquarters 
and  6  Regional  Offices)  listed  in  DCAA's 
official  mailing  addresses  published  as 
an  appendix  to  DCAA's  compilation  of 
systems  of  records  notices.  In  personal 
visits,  the  individual  should  be  able  to 
provide  acceptable  identification,  that 
is,  driver's  license  or  employing  offices' 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Instruction  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQORIES: 

Chiefs  of  Personnel  Divisions  and 
Regional  Security  Officers  at  the  DCAA 
Regional  Offices;  Chiefs  of  I3CAA  field 
audit  offices;  the  Manager,  Defense 
Contract  Audit  Institute  and  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
ROCAA  152.17 
SYSTEM  NAME: 

Security  Status  Master  List  (February 
22.  1993.  58  FR  10844). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  the  entry  and  replace  with  'All 
employees  of  DCAA;  all  persons  hired 
on  a  contractual  basis  by  or  serving  in 
an  advisory  capacity  to  DCAA.' 


limited  to  the  Headquarters  listed  in  the 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices.' 


RECORD  SOURCE  CATEGORIES: 

Delete  'Chiefs  of  DCAA  Field  Audit 
Offices.' 


RECORD  ACCESS  PROCEDURES: 

Third  paragraph,  delete  first  sentence 
and  replace  with  "Personal  visits  are 


RDCAA  152.17 
SYSTEM  NAME: 

Security  Status  Ma^er  List. 

SYSTEM  LOCATION: 

Security  Office.  Headquarters, 
Defense  Contact  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  DCAA;  all  persons 
hired  on  a  contractual  basis  by  or 
serving  in  an  advisory  capacity  to 
DCAA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  contains  type  of  investigation, 
date  completed,  file  number,  agency 
which  conducted  investigation,  security 
clearance  data  information,  name, 
Social  Security  Number,  date  and  place 
of  birth,  organizational  assignment, 
dates  interim  and  final  clearance  issued, 
position  sensitivity  and  related  data. 

AUTHOflfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  133;  50  U.S.C.  781;  E.O. 
10450,  10865,  and  E.O.  12356,  National 
Security  Information;  and  DoD  Directive 
5105.36  which  is  published  in  32  CFR 
part  357. 

PURPOSE(S): 

To  maintain  a  ready  reference  of 
security  clearances  on  DCAA  personnel, 
to  include  investigative  data  and 
position  sensitivity. 

To  provide  security  clearance  data  to 
DoD  contractors  and  other  Federal 
agencies  on  DCAA  employees  assigned 
to  or  visiting  a  contractor  facility  or 
visiting  or  applying  for  employ-ment 
with  another  Federal  agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POLICIES  AND  PflACTtCES  FOR  STOftINQ, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 
Stored  in  a  card  fde. 

retrievabojty: 

Cards  are  filed  alphabetically  by  last 
name  of  individual  concerned  for  all 
DCAA  regional  personnel.  Separate  file 
maintained  alphabetically  by  last  name 
of  individual  concerned  for  DCAA 
Headquarters  elements. 

SAFEGUARDS: 

Cards  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  process,  and  type  necessary 
documents;  and  answer  authorized 
inquiries  for  information  contained 
therein.  Cards  are  stored  in  locked  filing 
cabinets  after  normal  business  hours 
and  are  stored  in  a  locked  room  and 
building  which  is  protected  by  a  guard 
force  system  after  normal  business 
hours. 

retention  and  disposal: 

These  cards  are  destroyed  two  years 
after  an  individual  is  separated  from 
DCAA. 

system  manager(s)  and  address: 

Security  Officer,  Headquarters. 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Records 
Administrator.  Defense  Contract  Audit 
Agency,  Cameron  Station.  Alexandria. 
VA  22304-6178. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency. 
Cameron  Station.  Alexandria.  VA 
22304-6178. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  and  current  business 
address. 

Personal  visits  are  limited  to  the 
Headquarters  listed  in  the  appendix  to 
DCAA's  compilation  of  systems  of 
records  notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  license  or  employing  office's 
identification  card. 


CONTESTINO  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Instruction  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Security  Officer,  Headquarters. 
DCAA:  Director  of  Personnel, 
Headquarters,  DCAA;  Chiefs  of 
Personnel  Divisions,  DCAA  regional 
offices;  Regional  Security  Officers, 
DCAA  Regional  Offices;  Manager,  DCAI: 
the  individual  concerned;  and  reports  of 
investigation  conducted  by  Federal 
investigative  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
RDCAA  590.6 
SYSTEM  NAME: 

Field  Audit  Office  Management 
Information  System  (FMIS)  (February 
22.  1993.fr  58  10852). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'DCAA 
Management  Information  System 
(FMIS/ AMIS)'. 

SYSTEM  LOCATION:  •' 

Delete  entry  and  replace  with 
'Primarj'  system:  Field  Audit  Office 
Management  Information  System  (FMIS) 
is  located  at  all  DCAA  Headquarters, 
regional  and  field  audit  offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices. 

Secondary  system:  Agency 
Management  Information  System 
(AMIS)  is  located  at  the  Naval  Computer 
and  Telecommunications  Station, 
Washington.  (Code  N23),  Washington 
Navy  Yard,  Washington,  DC  20374- 
1435." 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
provide  managers  and  supervisors  with 
timely,  on-line  information  regarding 
audit  requirements,  programs,  and 
performance.' 


ROCAA  590.8 
SYSTEM  NAME: 

DCAA  Management  Information 
System  (FMIS/AMIS). 

SYSTEM  location: 

Primary  system:  Field  Audit  Office 
Management  Information  System  (FMIS) 


is  located  at  all  DCAA  Headquarters, 
regional  and  field  audit  offices.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices. 

Secondary  system:  Agency 
Management  Information  System 
(AMIS)  is  located  at  the  Naval  Computer 
and  Telecommunications  Station. 
Washington,  (Code  N23).  Washington 
Navy  Yard,  Washington,  DC  20374- 
1435. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DCAA  employees  and  contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  audit  work 
performed  in  terms  of  hours  expended 
by  individual  employees,  dollar 
amounts  audited,  exceptions  reported, 
and  net  savings  to  the  government  as  a 
result  of  those  exceptions;  records 
containing  contractor  and  contract 
information;  records  containing 
reimbursable  billing  information;  name. 
Social  Security  Number,  pay  grade  and 
(optionally)  address  information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5U.S.C.  301  and  E.O.  9397. 

PURPOSE(S): 

To  provide  managers  and  supervisors 
with  timely,  on-line  information 
regarding  audit  requirements,  programs, 
and  performance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552aCb)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EioD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  automated 
data  systems. 

RETRIEVABILirY: 

Records  are  retrieved  by 
organizational  levels,  name  of 
employee.  Social  Security  Number, 
office  symbol,  audit  activity  codes,  or 
any  other  combination  of  these 
identifiers. 
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SAFEGUARDS: 

Automated  records  are  protected  by 
restricted  access  procedures.  Access  to 
records  is  strictly  limited  to  authorized 
ofHcials  with  a  bona  fide  need  for  the 
records. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  to  five 
years  and  then  destroyed  by  erasure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Network  Operations  Branch, 
Technical  Services  Center, 
Headquarters,  Defense  Contract  Audit 
Agency.  Cameron  Station.  Alexandria, 
VA  22304-6178. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Network  Operations  Branch,  Technical 
Services  Center.  Headquarters.  Defense 
Contract  Audit  Agency.  Cameron 
Station.  Alexandria.  VA  22304-6178. 

Individuals  must  furnish  name.  Social 
Security  Number,  approximate  date  of 
record,  and  geographic  area  in  which 
consideration  was  requested  for  record 
to  be  located  and  identified.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  DCAA's  compilation  of 
systems  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief.  Network 
Operations  Branch,  Technical  Services 
Center,  Headquarters,  Defense  Contract 
Audit  Agency.  Cameron  Station, 
Alexandria.  VA  22304-6178.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  DCAA's  compilation  of 
systems  notices. 

Individuals  must  furnish  name.  Social 
Security  Number,  approximate  date  of 
record,  and  geographic  area  in  which 
consideration  was  requested  for  record 
to  be  located  and  identified. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Instniction  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  employees,  supervisors, 
audit  reports  and  working  papers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  94-1221  Filed  01-18-94;  8:45  am) 

BILUNO  COOC  MOO-04-F 


Department  of  the  Navy 


Privacy  Act  of  1974;  Notice  to  Delete 
and  Amend  Record  Systems 

AGENCY:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  to  delete  and  amend 
record  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  one  and  amend  one 
system  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 

DATES:  The  deletion  and  amendment 
will  be  effective  on  February  18,  1994, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Head,  PA/FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (N09B30), 
2000  Navy  Pentagon,  Washington,  DC 
20350-2080. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Gwendolyn  Aitken  at  (703)  614-2004  or 
DSN  224-2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  Privacy  Act 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  deletion  and  amendment  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  specific  changes  to  the 
system  of  records  is  set  forth  below 
followed  by  the  system  of  records  notice 
published  in  its  entirety,  as  amended. 

Dated:  January  13. 1994. 


Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
N01 500-1 

SYSTEM  NAME: 

Naval  Education  Development 
Records  (February  22.  1993.  58  FR 
10714). 

Reason:  Information  is  being 
consolidated  into  Department  of  the 
Navy  Privacy  Act  system  of  records 
NOl  500-2.  entitled  Student  Records. 

N01500-2 

SYSTEM  name: 

NAVSCOLS/TIS.  USMC  Training 
Supsys  (February  22. 1993.  58  FR 
10715). 


changes: 

SYSTEM  name: 

Delete  entry  and  replace  with 


'Student  Records.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations 
and  E.O.  9397.' 

PURPOSE(S): 

Delete  entry  and  replace  with  To 
record  course  and  training  demands, 
requirements,  and  achievements; 
analyze  student  groups  or  courses; 
provide  academic  and  performance 
evaluation  in  response  to  official 
inquiries;  provide  guidance  and 
counseling  to  students;  prepare  required 
reports;  and  for  other  training 
administration  and  planning  purposes." 
•        *        •        •        • 

STORAGE: 

Delete  entry  and  replace  with  'Manual 
records  may  be  stored  in  file  folders, 
card  files,  file  drawers,  cabinets,  or 
other  filing  equipment.  Automated 
records  may  be  stored  on  magnetic  tape, 
discs,  or  in  personal  computers.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Destroy 
after  completion  of  training,  transfer,  or 
discharge,  provided  the  data  has  been 
recorded  in  the  individual's  service 
record  or  on  the  student's  record  card." 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  'To  the  Department  of 
Education  as  required.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individuals,  schools  and  educational 
institutions;  Chief  of  Naval  Personnel; 
Chief  of  Naval  Education  and  Training; 
Commandant  of  the  Marine  Corps; 
Commander,  Naval  Recruiting 
Command;  and  instructor  personnel.' 
***** 

N01500-2 
SYSTEM  NAME: 

Student  Records. 

SYSTEM  location: 

Schools  and  other  training  activities 
or  similar  organizational  elements  of  the 
Department  of  the  Navy  and  Marine 
Corps.  Official  mailing  addresses  are 
pubUshed  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 
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cateoortes  of  incnvtouals  covered  by  the 
system: 

Records  of  present,  former,  and 
prospective  students  at  Navy  and 
Marine  Corps  schools  and  other  training 
activities  or  associated  educational 
institution  of  Navy  sponsored  programs; 
instructors,  staff  and  support  personnel; 
participants  associated  with  activities  of 
the  Naval  Education  and  Training 
Command,  including  the  Navy  Campus 
for  Achievement  and  other  training 
programs;  tutorial  and  tutorial  volunteer 
programs;  dependents'  schooling. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Schools  and  persormel  training 
programs  administration  and  evaluation 
records.  Such  records  as  basic 
identification  records  i.e.,  Social 
Security  Number,  name,  sex,  date  of 
birth,  personnel  records  i.e.,  rank/rate/ 
grade,  branch  of  service,  billet, 
expiration  of  active  obligated  service, 
professional  records  i.e..  Navy  enlisted 
classification,  military  occupational 
specialty  for  Marines,  sub-specialty 
codes,  test  scores,  basic  test  battery 
scores,  and  Navy  advancement  test 
scores.  Educational  records  i.e., 
education  levels,  service  and  civilian 
schools  attended,  degrees,  majors, 
personnel  assignment  data,  course 
achievement  data,  class  grades,  class 
standing,  and  attrition  categories. 
Academic/training  records,  manual  and 
mechanized,  and  other  records  of 
educational  and  professional 
accomplishment. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301 ,  Departmental 
Regulations  and  E.O.  9397. 

PURPOS£(S): 

To  record  course  and  training 
demands,  requirements,  and 
achievements;  analyze  student  groups  or 
courses;  provide  academic  and 
performance  evaluation  in  response  to 
official  inquiries;  provide  guidance  and 
counseling  to  students;  prepare  required 
reports;  and  for  other  training 
administration  and  planning  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
IJoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  begirming  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVV4G,  ACCESSINQ,  RETAINING,  AND 
DtSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  records  may  be  stored  in  file 
folders,  card  files,  file  drawers,  cabinets, 
or  other  filing  equipment.  Automated 
records  may  be  stored  on  magnetic  tape, 
discs,  or  in  personal  computers. 

retricvabiuty: 
Social  Security  Number  and  name. 

SAFEGUARDS: 

Access  is  provided  on  a  'need-to- 
know'  basis  and  to  authorized  personnel 
only.  Records  are  maintained  in 
controlled  access  rooms  or  areas.  Data  is 
limited  to  personnel  training  associated 
information.  Computer  terminal  access 
is  controlled  by  terminal  identification 
and  the  password  or  similar  system. 
Terminal  identification  is  positive  and 
maintained  by  control  points.  Physical 
access  to  terminals  is  restricted  to 
specifically  authorized  individuals. 
Password  authorization,  assignment  and 
monitoring  are  the  responsibility  of  the 
functional  managers.  Information 
provided  via  batch  processing  is  of  a 
predetermined  and  rigidly  formatted 
nature.  Output  is  controlled  by  the 
functional  managers  who  also  control 
the  distribution  of  output.  < 

RETENTION  AND  DISPOSAL: 

Destroy  after  completion  of  training, 
transfer,  or  discharge,  provided  the  data 
has  been  recorded  in  the  individual's 
service  record  or  on  the  student's  record 
card. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  commanding  ofTicer  of  the 
activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Requester  should  provide  his  full 
name.  Social  Security  Number,  milit^iry 
or  civilian  duty  status,  if  applicable,  and 
other  data  when  appropriate,  such  as 
graduation  date.  Visitors  should  present 
drivers  license,  military  or  Navy  civilian 
emplo>Tnent  identification  card,  or 
other  similar  identification. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Requester  should  provide  his  full 
name.  Social  Security  Number,  military 
or  civilian  duty  status,  if  applicable,  and 
other  data  when  appropriate,  such  as 
graduation  date.  Visitors  should  present 
drivers  license,  military  or  Navy  civilian 
employment  identification  card,  or 
other  similar  identification. 

C0NTEST1N0  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5:  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  schools  and  educational 
institutions;  Chief  of  Naval  Personnel; 
Chief  of  Naval  Education  and  Training; 
Commandant  of  the  Marine  C(3rps; 
Commander,  Naval  Recruiting 
Command;  and  instructor  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  94-1220  Filed  01-18-94:  8;45  am] 

BILUNQ  COOC  S000-04-F 


DEPARTMErfT  OF  EDUCATION 
[CFDA  No.  84.170] 

Jacob  K.  Javits  Fellowship  Program; 

Notice  Extending  the  Closing  Date  for 
Transmittal  of  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

DEADUNE  FOR  TRANSMnTAL  OF 
APPLICATIONS:  On  September  24.  1993.  a 
notice  was  published  that  established 
the  closing  date  for  transmittal  of 
applications  for  the  FY  1994 
competition  under  the  Jacob  K.  Javits 
Fellowship  Program  (58  FR  50141).  The 
purpose  of  this  notice  is  to  extend  the 
closing  date  for  transmittal  of 
applications.  Due  to  a  printing  error  in 
the  original  application  that  needed 
correcting,  applications  were  not 
available  for  mailing  prior  to  the 
published  closing  date.  The  closing  date 
for  applications  is  extended  from 
January  18,  1994  to  February  25.  1994. 
The  revised  applications  will  be 
available  for  mailing  on  January  24, 
1994. 
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FOn  APPUCATIONS  OR  MF0RMAT10N 
CONTACT:  Ms.  Maxine  Robinson, 
Program  Officer,  Jacob  K.  Javits 
Fellowship  Program.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3022,  ROB-3,  Washington.  DC 
20202-5251.  Telephone:  (202)  708- 
9428.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 

Program  Authority:  20  U.S.C  1134. 
1134h-lt. 

Dated:  January  13.  1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  94-1299  Filed  1-14-94;  10:07  am) 

BILLING  CODE  4O0O-01-P 


National  Education  Commission  on 
Time  and  Learning;  Meeting 

agency:  National  Education 

Commission  on  Time  and  Learning, 

Education. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  pubUc  Meeting  of  the 
National  Education  Commission  on 
Time  and  Learning.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  Meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE,  TIME  AND  LOCATION:  February  4. 
1994  from  1  p.m.  to  2  p.m..  National 
Education  Commission  on  Time  and 
Learning.  Headquarters  Offices — The 
Conference  Room,  1255  22nd  Street, 
NW— suite  502,  Washington,  DC  20037, 
Telephone:  (202)  653-5019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Arma  Anderson.  Deputy  Executive 
Director.  1255  22nd  Street  NW.,  suite 
502,  Washington,  DC  20202-7591. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  U.S.C.  1221-1).  The 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subjects,  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportunities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 


programs,  if  appropriate  a  model  for 
adopting  a  longer  day  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  meeting  of  the  Commission  is 
open  to  the  public.  The  proposed 
agenda  includes  a  discussion  of 
procedures  for  assuring  expeditious 
completion  of  Commission  tasks. 
Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the 
Commission  at  1255  22nd  Street  NW., 
suite  502.  Washington.  DC  20202-7591 
from  the  hours  of  9  a.m.  to  5:30  p.m. 

Dated:  January  13. 1994. 
John  Hodge  Jones, 

Chairman,  National  Education  Commission 
on  Time  and  Learning. 
[PR  Doc.  94-1252  Filed  1-18-94;  8:45  am) 
BILUNO  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Grant  to  New  York  University 
Medical  Center 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(D)  to  the  New  York 
University  Medical  Center  (NYUMC), 
Tuxedo,  New  York,  under  Grant 
Number  DE-FG01-94EH89435.  The 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award.  The  purpose 
of  the  proposed  grant  is  to  support  a 
one-year  project  during  which  NYUMC 
will  generate  a  comprehensive 
monograph  o.n  chelation  therapy  to  be 
used  in  the  case  of  nuclear  accidents  or 
major  chemical  spills.  This  effort  will 
have  a  total  estimated  cost  of  $89,023  to 
be  provided  by  the  DOE. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration.  ATTN:  Jeffrey  R. 
Dulberg,  HR-531.24. 1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
NYUMC  to  generate  a  comprehensive 
monograph  on  chelation  therapy  to  be 
used  in  the  case  of  nuclear  accidents  or 
major  chemical  spills.  After  completion 
of  the  monograph  and  the  grant,  the 
DOE  plans  to  print  and  distribute  the 
monograph  very  widely  and  make  it 


instantly  available  to  the  general  public 
and  to  any  public  national  or 
international  institution  where  radiation 
or  chemical  contamination  may  occur 
and  is  a  concern.  This  includes  the 
general  medical  community,  physicians 
specia'izmg  in  nuclear  medicine,  local, 
state,  and  Federal  public  health 
officials,  power  generating  stations, 
universities,  and  major  hospitals.  The 
material  will  be  used  not  only  as  an 
emergency  reference  manual,  but  also 
for  teaching  purposes  at  teaching  and 
training  centers  such  as  the  Radiation 
Emergency  Assistance  Center/Training 
Site  (REAC/TS).  This  project  is  planned 
for  a  one-year  period  of  performance 
commencing  on  or  about  April  1, 1994. 

The  project  is  meritorious  because  of 
its  relevance  to  the  accomplishment  of 
an  important  public  purpose — providing 
a  reference  source  for  any  physician 
treating  any  person  who  has  been  in  an 
accident  involving  radionuclides  or 
chemical  exposures.  A  prime  example 
of  this  would  be  people  exposed  as  a 
result  of  a  nuclear  leak  or  accident 
during  transport  of  an  atomic  weapon  or 
of  highly  radioactive  waste  on  public 
roads.  This  means  that  any  member  of 
the  public  could  benefit  from  this  effort. 
The  monograph  will  be  a  preventive 
measure  to  allow  public  institutions  to 
deal  rapidly  and  effectively  with  such 
an  accident,  should  one  occur.  In 
addition,  the  monograph  will  be  used  as 
a  teaching  source  in  universities  and 
medical  schools  training  students  on  the 
methods  used  to  treat  radiation  or 
chemical  exposures.  NYUMC  is 
recognized  as  a  leading  national  training 
center  in  medicine  with  well  recognized 
training  programs  in  fields  like 
environmental  health,  radiation  biology, 
and  environmental  pollution.  NYUMC 
is  one  of  the  Nation's  oldest  and 
foremost  centers  for  research  in  the 
health  effects  of  environmental 
pollution.  NYUMC  has  the  hill-time 
faculty,  supporting  staff,  graduate 
students,  and  post-doctoral  fellows  to 
produce  the  monograph.  The  faculty  is 
among  the  most  knowledgeable  in  the 
Nation  in  areas  like  biomarkers  and  the 
use  of  chelation  for  the  treatment  of 
radiation  or  chemical  accidents.  The 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  experience 
and  technical  expertise  in  chelation 
therapy  as  applied  to  nuclear  accidents 
or  major  chemical  spills.  The  DOE 
knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  represents  a  beneficial  method 
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and  approach  to  disseminate  to  the 
public  information  on  chelation 
therapy. 

Issued  in  Washington,  DC,  on  January  12, 
1994. 
Scon  Sheffield, 

Director.  Headquarters  Operations  Division 
B.  Office  of  Placement  and  Administration. 
IFR  Doc  94-1250  Filed  1-18-94;  8:45  am) 

BIUJNOCOOC  64SO-01-M 


Federal  Energy  Regulatory 
Conwnission 

pocket  No.  ER9a-259-000,  et  al] 

Northern  States  Power  Co.,  et  al.. 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  11, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 
(Minnesota) 

[Docket  Nos.  ER93-259-000  ER93-630-0001 

Take  notice  that  on  December  29, 
1993,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  a 
proposed  cost  support  formula  for  the 
Municipal  System  Power  Service 
Schedule  contained  in  NSP's  Municipal 
Interconnection  and  Interchange 
Agreements  with  ten  municipal  electric 
utilities  (Cities)  located  in  the  states  of 
Minnesota  and  South  Dakota.  The 
Commission  previously  accepted  the 
Agreements  for  filing  effective  January 
1, 1993.  The  proposed  rates  formula  is 
effective  January  1, 1994;  NSP  requests 
that  the  first  proposed  rate  increase 
under  the  formula  be  allowed  to  be 
effective  January  1, 1994. 

The  ten  cities  and  their  existing  FERC 
Rate  Schedule  No.  are  as  follows: 


Rate 

Customer  city 

sched- 

ule No. 

City  of  Ada,  Minnesota _... 

474 

City  of  Buffalo,  Minnesota 

475 

City  of  East  Grand  Forks.  Minnesota 

476. 

483 

City  of  Fairfax.  Minnesota  

477 

City  of  Kasota,  Minnesota 

478 

City  of  Kasson,  Minnesota 

479 

City  of  Kenyon,  Minnesota 

480 

City  of  Madeba.  Minnesota 

481 

City  of  Iwlelrose,  Minnesota  — 

482 

City  of  Sioux  Fatts,  Soulti  Dakota  .... 

413 

Coimnent  date:  January  25, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Portland  General  Electric  Company 

IDocket  ^4os.  ER93-462-000  and  ER93-703- 
000) 

Take  notice  that  on  December  30, 
1993,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  an 
amendment  to  its  original  filing  under 
Docket  Nos.  ER93-462-000  and  ER93- 
703-000.  The  nature  of  the  amendment 
is  a  revision  of  tariff  language  and  an 
update  to  costs  support  for  rate  ceiling 
components  in  the  tariff.  Copies  of  this 
filing  have  been  served  on  the  parties 
included  in  the  distribution  list 
contained  in  the  filing  letter. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 
1993.  in  Docket  No.  PL93-2-002,  PGE 
respectfully  requests  that  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  amended  PGE-1  tariff  and  the 
service  agreements  with  Vernon  and 
Chelan  to  become  effective  May  20. 
1993;  and  to  allow  the  service 
agreement  with  Dreyfus  to  become 
effective  July  10, 1993. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resounpes,  Inc.;  Kansas  Gas 
and  Electric  Company 

[Docket  Nos.  ER93-523-002  and  ER93-533- 
002] 

Take  notice  that  on  December  22, 
1993,  Western  Resources,  Inc.  (Western 
Resources)  on  its  behalf  and  on  behalf 
of  its  wholly  owned  subsidiary  Kansas 
Gas  and  Electric  Company  (KG&E), 
tendered  for  filing  compliance  tariff 
sheets  in  response  to  the  Commission's 
October  22. 1993  order  in  these 
consolidated  dockets.  The  tariff  sheets 
tendered  are  to  become  effective 
October  22. 1993. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  these 
consolidated  dockets. 

Comment  date:  January  25. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Hudson  Gas  k  Electric 
Corporation 

[Docket  No.  ER93-732-OOOJ 

Take  notice  that  on  December  29. 
1993.  Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E)  tendered  for  filing 
an  amendment  to  FERC  Docket  No. 
ER93-732-O00  which  is  the  Marcy 
South  Agreement  between  CHG&E  and 
the  New  York  Power  Authority  (NYPA). 

The  amended  filing  includes  Exhibit 
14  through  Exhibit  18  which  provide 
the  following  information:  Diagrams  of 
the  Marcy  South  Facilities,  Summary  of 
Materials  Added  to  Build  the  Marcy 


South  Facilities,  Description  of  the  Cost 
by  Source  Amount  and  Summary  of  the 
Annual  Charges  for  the  Period  August  1 , 
1987  through  July  1.  1993. 

Comment  date:  January  25. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER94-1 39-000) 

Take  notice  that  on  January  5, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  an  amended  filing 
under  Federal  Energy  Regulatory 
Commfssion  Docket  No.  ER94-139-000, 
regarding  an  agreement  between  PG&E 
and  the  Sacramento  Municipal  Utility 
District  (SMUD). 

PG&E's  amended  filing  is  made  in 
response  to  FERC  Staffs  inquiry 
regarding  the  need  for  the  agreement 
filed  in  this  docket. 

Copies  of  this  filing  have  been  served 
upon  SMUD  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louis  Dreyfiis  Electric  Power  Inc. 

IDocket  No.  ER94-141-O00i  i^^_^ 

Take  notice  that  on  January  5, 1994, 
Louis  Dreyfus  Electric  Power  Inc. 
(LDEP)  tendered  for  filing  information 
in  response  to  a  request  from  the 
Commission  Staff. 

LDEP  requests  an  effective  date  of 
September  7, 1993. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

[Docket  No.  ER94- 150-0001 

Take  notice  that  PacifiCorp,  on 
January  3,  1994,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  an 
amendment  to  its  November  10.  1993 
filing  in  this  Docket. 

PacifiCorp  renews  its  request  that  an 
effective  date,  sixty  (60)  days  from  the 
date  the  original  filing  was  received  by 
the  Commission,  be  assigned  to  the 
Emergency  Interconnection  Agreement. 

Copies  of  this  filing  were  supplied  to 
the  Idaho  Public  Utilities  Commission, 
the  Public  Utilities  Commission  of 
Oregon  and  Fall  River  Rural  Electric 
Cooperative,  Inc. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 
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8.  North  American  Energy 
Conservation,  Inc. 

[Docket  Nos.  ER94-1 52-000  and  EL94-9- 
0001 

Take  notice  that  on  E>ecember  28, 
1993,  North  American  Energy 
Conservation,  Inc.  (NAEC)  filed  with  the 
Commission  additional  information 
requested  by  Commission  Staff  in  regard 
to  NAEC's  filing  of  November  12, 1993. 
NAEC  renews  its  request  for  an  effective 
date  of  January  1, 1994  as  set  forth  in 
its  original  application. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Puget  Sound  Power  &  Light  Company 

{Docket  No.  ER94-20O-0001 

Take  notice  that  on  December  28, 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget),  tendered  for  filing 
supplemental  information  to  its  original 
filing  in  the  above-referenced  docket. 

Comment  date:  January  25. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Puget  Sound  Power  &  Light 
Company 

IDocket  No.  ER94-203-0001 

Take  notice  that  on  December  23, 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  in 
the  above-referenced  docket  an  initial 
rate  schedule  between  the  United  States 
of  America  Department  of  Energy  acting 
by  and  through  the  Bonneville  Power 
Administration  (Bonneville)  and  Puget 
(the  Agreement). 

In  connection  with  that  filing,  Puget 
submitted  a  draft  Notice  for  publication 
in  the  Federal  Register  which 
erroneously  stated  the  Agreement's 
execution  date  as  "December  30, 1987"; 
the  correct  date,  as  was  indicated  in  the 
filing  letter  itself,  is  October  25. 1991. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

[Docket  No.  ER94-254-000I 

Take  notice  that  on  December  30, 
1993.  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a 
Certificate  of  Conctirrence  under  Docket 
No.  ER94-254-000,  relating  an 
agreement,  with  amendment,  for 
interconnection  between  PacifiCorp  and 
Portland  General  Electric  and  a 
supplemental  agreement  for  temporary 
use  of  facilities.  Copies  of  these 
agreements  and  amendments  have  been 
served  on  the  parties  included  in  the 
distribution  list  defined  in  the  fiUng    . 
letter. 


Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northwestern  Public  Service 
Company 

[Docket  No.  ER94-274-O001 

Take  notice  that  on  December  16, 
1993,  Northwestern  Public  Service 
Company  tendered  for  filing  various 
agreements  for  interconnection, 
emergency  interconnection,  wheeling 
and  emergency  type  service,  along  with 
associated  certificates  of  concurrence 
involving  Northwestern  Public  Service 
Company,  Rushmore  Electric  Power 
Cooperative.  Inc.,  West  Central  Electric 
Cooperative,  East  River  Electric  Power 
Cooperative  and  the  United  States 
Department  of  Energy — Western  Area 
Power  Administration. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 

[Docket  No.  ER94-28(>-000] 

Take  notice  that  PacifiCorp,  on 
December  29, 1993,  tendered  for  filing, 
in  accordance  with  Commission's  Order 
an  amendment  to  its  filing  in  the  above 
referenced  Docket  No.  ER94-2 80-000. 
an  agreement  regarding  the  installation 
of  capacitors  at  Jim  Bridger  and  Kinport 
substation  dated  August  6, 1992. 

Copies  of  this  filing  were  supplied  to 
Idaho  Power  Company,  the  Public 
Utility  Commission  of  Oregon,  the  Utah 
Public  Service  Commission,  the  Idaho 
Public  Utilities  Commission  and  the 
Wyoming  Public  Service  Commission. 
Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-327-O001 

Take  notice  that  on  December  20, 
1993,  Wisconsin  Public  Service 
Corporation  ("the  Company")  of  Green 
Bay  Wisconsin,  filed  a  proposed 
Supplement  No.  4  to  Supplement  No.  9 
to  the  Company's  Service  Agreement 
with  WPPI  which  relates  to  WPPI  peak 
shaving  for  the  period  January  1, 1996 
through  October  15, 1997. 

WPPI  is  the  only  customer  currently 
peak  shaving  under  the  Company's  W- 
1  full  requirements  tariff.  WPPI  supports 
the  filing  and  the  proposed  effective 
date  of  January  1, 1996. 

The  filing  does  not  change  the  level 
of  the  Company's  rates.  The  Company 
states  that  it  has  furnished  copies  of  the 
filing  to  WPPI.  its  other  customers  who 
are  served  under  the  full  requirements 
tariff,  the  Michigan  Public  Service 


Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date;  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tiger  Bay  Limited  Partnership 

[Docket  No.  QF93-1 5-001 1 
On  January  10, 1994,  Tiger  Bay 

Limited  Partnership  tendered  for  filing 

an  amendment  to  its  initial  filing  in  this 

docket. 
The  amendment  pertains  to  the 

ownership  structure  of  the  cogeneration 

facility.  No  determination  has  been 

made  that  the  submittal  constitutes  a 

complete  filing. 
Comment  date:  January  31, 1994,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-1233  Filed  1-18-94;  8:45  am) 

BILLING  COOC  6717-01-F 


[Docket  No.  EL91 -2-002,  et  al.] 

Northern  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  10. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 

[Docket  No.  EL91-2-002J 

Take  notice  that  on  December  30, 
1993,  Northern  States  Power  Company 
(Northern  States)  tendered  for  filing  its 
refund  report  in  the  above-referenced 
docket. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Wisconsin  Pitblic  Service 
Corporation 

[Docket  No.  EL93-54-O00i 

Take  notice  that  on  December  20, 
1993,  Wisconsin  Public  Service 
Corporation  (WPSC)  tendered  for  filing 
an  amendment  to  its  petition  for  waiver 
of  the  Commission's  fuel  clause 
regulations  in  this  docket.  WPSCs 
petition  sought  waiver  to  permit  the 
refund  to  its  wholesale  customers  of 
Spent  Nuclear  Fuel  Disposal  Costs  that 
have  been  and  will  be  refunded  to 
WPSC  by  the  United  States  Department 
of  Energy.  WPSC  states  that  the 
amendment  modifies  the  method  of 
calculating  the  refunds  to  be  provided  to 
its  wholesale  customers. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahoma 

IDockct  f4o.  EL94-t4-000| 

Take  notice  that  the  Notice  of  Filing 
issued  in  Docket  No.  ER94-233-000  on 
December  16, 1993  (58  FR  68403. 
December  27, 1993),  should  have  been 
issued  under  Docket  No.  EL94-14-000. 

4.  Commonwealth  Edison  Company 

[Docket  No.  ER93-777-002] 

Take  notice  that  on  December  30, 
1993,  Commonwealth  Edison  Company 
(Edison)  tendered  for  Tiling  a  revised 
FERC  Transmission  Service  Tariff  TS-1 
in  compliance  with  the  Commission's 
order  issued  in  Docket  No.  ER93-777- 
000  on  November  30, 1993. 

A  copy  of  the  filing  has  been  served 
on  the  Illinois  Commerce  Commission 
and  all  parties  to  the  proceeding. 

Comment  da/e;  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Potomac  Electric  Power  Company 

(Docket  No.  ER94-ni-000) 

Take  notice  that  on  December  28, 
1993,  The  Potomac  Electric  Power 
Company  (Pepco)  tendered  for  filing 
answers  to  questions  from  the 
Commission's  Staff  regarding  the  filing 
submitted  on  Novembers,  1993,  which 
answers  supplement  the  filing. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER94-1 34-000] 

Take  notice  that  on  January  4, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  an  amended  fiUng 
under  Federal  Energy  Regulatory 
Commission  Docket  No.  ER94-134-000, 
regarding  a  rale  schedule  change  to  Rate 


Schedule  FERC  No.  79,  between  PG&E, 
the  Western  Area  Power  Administration 
(Western),  and  the  Trinity  Public 
Utilities  District  (TPUD). 

PG&E's  amended  fiHng  is  made  in 
response  to  FEIRC  Staff  inquiries 
regarding  an  Operatir»g  Agreement,  filed 
as  part  of  Docket  No.  ER94-1 34-000.  to 
this  amended  filing  PG&E  provided 
information  regarding  the  cost  and 
ownership  of  certain  switches  to  be 
installed  under  the  Operating 
Agreement,  and  has  explained  why 
TPUD  provided  PG&E  an  Agreement, 
and  has  explained  why  TPUD  provided 
PG&E  an  indemnification  against 
possible  damages  resulting  from  an 
islanding  procedure  discussed  in  the 
Operating  Agreement. 

Copies  of  this  filing  have  been  served 
upon  Western,  TPUD  and  the  California 
Public  Utilities  Commission. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER94-1 57-000] 

Take  notice  that  on  January  4, 1994, 
Midwest  Power  Systems,  toe.  (MPSI) 
tendered  for  filing  Amendment  No.  1  to 
the  filing  of  a  Peaking  Participation 
Agreement  (Agreement)  dated  March  14, 
1991,  between  Com  Belt  Power 
Cooperative  (Com  Belt)  and  Iowa  Power 
toe,  n/k/a  MPSI.  This  Agreement's 
main  emphasis  is  for  MPSI  to  purchase 
capacity  and  energy  from  Com  Belt  from 
May  1  through  October  31  for  the  years 
1991. 1992, 1993,  and  1994.  Paragraph 
6  of  the  Agreement  allows  for  MPSI  to 
sell  capacity  and  energy  to  Com  Belt,  at 
Com  Belt's  sole  option,  in  the  month  of 
October  of  each  respective  year. 
Amendment  No.  1  contains  supporting 
schedules  and  information,  requested  by 
FERC  staff,  that  clarifies  paragraph  6  of 
the  Agreement. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Com  Belt  and  the  Iowa 
Utilities  Board. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  ER94-254-000J 

Take  notice  that  PacifiCorp  on 
December  15, 1993,  tendered  for  filing 
Letter  Agreements  between  PacifiCorp 
and  Portland  General  Electric  Company 
(Portland),  dated  August  23. 1973  and 
June  19, 1975,  which  provide  for  a 
temporary /emergency  toterconnection 
between  PacifiCorp's  and  Portland's 
systems  and  a  use-of-fadlities  charge  for 
Portland's  use  of  a  portion  of 
PacifiCorp's  facilities  which  are  not  a 


part  of  PacifiCorp's  main  grid 
transmission  system  to  provide  a  radial 
ciroiit  for  the  purpose  of  serving 
Portland's  own  retail  load. 

PacifiCorp  requests  an  effective  d^e 
of  May  1, 1974,  for  the  emergency 
toterconnection.  In  addition,  PacifiCorp 
requests  that  the  Commission  disclaim 
jurisdiction  over  the  use-of-fadfity 
charge  contained  in  the  Letter 
Agreements.  However,  if  the 
Commission  determines  such  charge  to 
be  jurisdictional,  that  a  waiver  of  prior 
notice  be  granted  pursuant  to  the 
Commission's  Final  Order  in  Docket  No. 
PL93-2-002  and  that  an  efiiective  date  of 
May  1, 1974  be  assigned  to  such  charge. 

Copies  of  this  filing  were  supplied  to 
Portland  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  January  24, 1994,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kentucky  Utilities  Company 

[Docket  No.  ER94-301-0001 

Take  notice  that  on  December  20. 
1993.  Kentucky  UtiUties  Company  (KU) 
tendered  for  filing  copies  of  seven 
Service  Agreements  between  KU  and 
East  Kentucky  Power  Cooperative,  Inc. 
(EKPC).  KU  describes  the  service 
agreements  as  providing  for  certain 
wheeling  services  to  EKPC. 

Comment  date:  January  24, 1994,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER94-33O-000I 

Take  notice  that  on  December  21. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Cornwall 
Street  Railway,  Light  and  Power 
Company  Limited,  operating  as 
Cornwall  Electric  (CE)  dated  November 
1,  1989,  providing  for  firm  and 
transmission  service  from  Canadian 
Niagara  Power  Company  to  CE. 

The  effective  date  of  November  1, 
1989.  is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
CE  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  24. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Po%ver 
Corporation 

(Docket  No.  ER94-331-0001 

Take  notice  that  on  December  21. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
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between  Niagara  Mohawk  and  the 
Village  of  Richmondville 
(Richmond vi  lie)  dated  November  9, 
1992,  providing  for  certain  borderline 
sales  to  Richmondville.  Niagara 
Mohawk  is  filing  this  imder  the  general 
amnesty  announced  by  the  Commission 
in  its  final  order  issued  on  July  30, 1993 
in  Docket  No.  PL93-2-002. 

The  November  9, 1992,  agreement 
provides  for  Niagara  Mohawk  sales  to 
Richmondville  at  various  points  of 
delivery  near  the  border  of  Niagara 
Mohawk's  and  Richmondville's  service 
territories  in  the  Village  of 
Richmondville  and  County  of 
Schoharie,  State  of  New  York.  The  rates 
contained  in  the  agreement  are  Niagara 
Mohawk's  standard  borderline  rates 
approved  by  the  New  York  State  Public 
Service  Commission  under  Niagara 
Mohawk's  PSC  Tariff  No.  207.  SC  No.  2. 

The  effective  date  of  November  9, 

1992.  is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
Richmondville  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  January  24, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER94-332-0001 

Take  notice  that  on  December  21. 

1993.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  the 
Village  of  Andover  (Andover)  dated 
November  1, 1977.  providing  for  certain 
borderline  sales  to  Andover.  Niagara 
Mohawk  is  filing  this  under  the  general 
amnesty  axmounced  by  the  Commission 
in  its  final  order  issued  on  July  30,  1993 
in  Docket  No.  PL93-2-002. 

The  November  2, 1977,  agreement 
provides  for  Niagara  Mohawk  sales  to 
Andover  at  various  points  of  delivery 
near  the  border  of  Niagara  Mohawk's 
and  Andover's  service  territories  in 
Southwestern  New  York  State.  The  rates 
contained  in  the  agreement  are  Niagara 
Mohawk's  standard  borderline  rates 
approved  by  the  New  York  State  Public 
Service  Commission  under  Niagara 
Mohawk's  PSC  Tariff  No.  207.  SC  No.  2. 

The  effective  date  of  November  2, 
1977,  is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
Andover  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  24. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


13.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER94-333-OOOI 

Take  notice  that  on  December  21, 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Rochester 
Gas  &  Electric  Corporation  (RG&E)  dated 
November  16, 1993,  providing  for  the 
terms  and  conditions  of  a  loss 
compensation  for  control  area 
transactions. 

The  effective  date  of  January  1, 1988. 
is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
RG&E  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  24. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER94-334-000] 

Take  notice  that  on  December  21, 
1993.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Orange 
and  Rockland  Utilities.  Inc.  (O&R)  dated 
November  16, 1993.  providing  for  loss 
compensation  for  control  area 
transactions. 

The  effective  date  of  January  1,  1988. 
is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
O&R  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  24. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1-5.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-33S-OOOI 

Take  notice  that  on  December  21, 
1993.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  in  respect  of 
SDG&E's  scheduling  of  energy  to 
Southern  California  Edison  Company 
for  losses,  in  accordance  with  §§  35.1 
and  131.52  of  the  Commission's 
regulations,  18  CFR  35.1  and  131.52. 

Comment  date:  January  24. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-336-000] 

Take  notice  that  on  December  21, 
1993.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  for  the 
Arizona  Transmission  System 
Participation  Agreement  between 
SDG&E  and  Arizona  Public  Service 
Company. 


Comment  date:  January  24, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER94-337-0O01 

Take  notice  that  on  December  21, 
1993,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  concurring  in 
the  rate  schedule  supplement, 
consisting  of  Rulings  of  the  California 
Power  Pool  Board  of  Control,  which 
Pacific  Gas  &  Electric  Company  has 
filed. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-338-0001 

Take  notice  that  on  December  21, 
1993,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  concurring  in 
the  Long  Term  Power  Sales  Agreement 
and  Long  Term  Transmission  Service 
Agreement  which  Portland  General 
Electric  has  filed. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-339-0O01 

Take  notice  that  on  December  21. 
1993.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  concurring  in 
the  fall/winter  1993/1994  California 
Simultaneous  Import  Nomogram. 
Southern  California  Import 
Transmission  Nomogram,  and  PN\V- 
PSW  Import  Nomogram  filings  which 
Southern  California  Edison  Company 
has  made. 

Comment  date:  January  24,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-34O-0O01 

Take  notice  that  on  December  21, 
1993,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  concurring  in 
rate  Pacific  Gas  and  Electric  Company  of 
California  Companies  Pacific  Intertie 
Coordination  Committee  Rulings. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Nevada  Power  Company 

(Docket  No.  ER94-341-O001 

Take  notice  that  Nevada  Power 
Company  (NPC),  on  December  21, 1993, 
tendered  for  filing  rate  changes  to  the 
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Agreement  for  the  Sales  of  Electric 
Power  and  for  Transmission  Service 
(Agreement)  between  Nevada  Power 
Company  and  the  City  of  Needles, 
California  (Needles).  This  Agreement 
provides  for  the  wheeling  of  power  and 
associated  energy  by  NPC  from  the 
Mead  Substation  230  kV  Bus  to  Needles. 

Pursuant  to  18  CFR  35.11.  NPC 
requests  waiver  of  the  Commission's 
notice  requirements,  18  CFR  35.3,  to 
allow  for  effective  dates  of  January  1. 
1988.  November  26. 1991  and  July  27, 

1992.  Additionally,  pursuant  to  the 
Commission's  findings  in  FERC  Docket 
No.  PL93-2-002,  NPC  requests  that  all 
amnesty  provisions  be  allowed. 

Copies  of  this  filing  were  served  on 
Needles  and  the  Nevada  Public  Service 
Commission. 

Comment  date:  January'  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Nevada  Power  Company 

(Docket  No.  ER94-34  2-0001 
Take  notice  that  on  December  21. 

1993.  Nevada  Power  Company  (NPC). 
tendered  for  filing  the  Transmission 
Service  Agreement  (Agreement) 
between  NPC  and  Basic  Management, 
Inc.  (BMI).  This  Agreement  provides  for 
the  transmission  of  BMI's  energy 
entitlement  to  its  pumping  facilities, 
and  the  lease  of  a  69  Kv  BMI 
transmission  line  to  NPC. 

Pursuant  to  18  CFR  35.11,  NPC 
requests  waiver  of  the  Commission's 
notice  requirements,  18  CFR  35.3.  to 
allow  for  an  effective  date  of  November 
1. 1980.  Additionally,  pursuant  to  the 
Commission's  findings  in  FERC  Docket 
No.  PL93-2-002.  NPC  requests  that  all 
amnesty  provisions  be  allowed. 

Copies  of  this  filing  were  served  on 
BMI  and  the  Nevada  Public  Service 
Commission. 

Comment  date:  January  24. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Nevada  Power  Company 

[Docket  No.  ER94-34  3-0001 

Take  notice  that  on  December  21, 
1993,  Nevada  Power  Company  (NPC). 
tendered  for  filing  the  Transmission 
Service  Agreement  (Agreement) 
between  NPC  and  the  United  State  of 
America  (United  States).  This 
Agreement  provides  for  the 
transmission  of  370  Kw  of  power  and 
associated  energy  by  NPC  from  the 
Mead  Substation  230  Kv  Bus  to  the  69 
Kv  Bus  at  the  Mohave  Generating 
Station. 

Pursuant  to  18  CFR  35.11,  NPC 
requests  waiver  of  the  Commission's 
notice  requirements,  18  CFR  35.3,  to 


allow  for  an  effective  date  of  January  1, 
1984.  Additionally,  pursuant  to  the 
Commission's  findings  in  FERC  Docket 
No.  PL93-2-002.  NPC  requests  that  all 
amnesty  provisions  be  allowed. 

Copies  of  this  filing  were  served  on 
Western  Area  Power  Administration,(on 
behalf  of  the  United  States)  and  the 
Nevada  Public  Service  Commission. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Western  Resources,  Inc. 

[Docket  No.  ER94-344-000I 

Take  notice  that  on  December  21. 
1993.  Western  Resources.  Inc.  (WRI) 
tendered  for  filing  a  First  Revised 
Exhibit  B  to  the  Electric  Power. 
Transmission  and  Service  Contract 
between  WRI  and  Kansas  Electric  Power 
Cooperative.  Inc..  (KEPCo).  WRI  states 
the  filing  is  to  update  Exhibit  B  to 
reflect  the  installation  of  the  Manhattan 
K-177  point  of  delivery  and  to  remove 
the  Hunter's  Island  point  of  delivery. 
This  filing  is  proposed  to  become 
effective  January  3. 1994. 

A  copy  of  this  filing  was  served  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  c/afe.- January  24. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Arizona  Public  Ser>ice  Company 

[Docket  No.  ER94-345-0001 

Take  notice  that  on  December  21. 
1993.  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  the  Arizona 
Transmission  System  Participation 
Agreement  between  APS  and  San  Diego 
Gas  &  Electric  Company  (SDG&E), 
Amendment  No.  1  thereto  and  the 
Southwestern  Arizona  Communications 
Agreement  between  APS  and  SDG&E 
(collective  Agreements). 

The  Agreements  provide  for  the 
construction  and  operation  of  the  joint 
500  kV  transmission  line  to  supply 
transmission  from  the  Palo  Verde 
Nuclear  Generating  Station  to 
southwestern  Arizona  and  onto 
Cahfomia  and  the  associated 
communications  system.  APS  requested 
that  the  Commission  disclaim 
jurisdiction  over  all  or  certain  portions 
of  the  Agreements. 

Copies  of  this  filing  have  been  served 
upon  SDG&E,  Imperial  Irrigation 
District,  the  Arizona  Corporation 
Commission  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  24, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Metropolitan  Edison  Company 

(Docket  No.  ER94-346-0001 

Take  notice  that  on  December  21 , 
1993.  Metropolitan  Edison  Company 
(Met-Ed)  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205)  in  response  to  the 
Commission's  Orders  of  July  30. 1993. 
and  October  19. 1993.  relating  to  Prior 
Notice  and  Filing  Requirements  under 
the  Federal  Power  Act.  proposed  rate 
schedule  changes  concerning  minor 
adjustments  in  charges  for  facilities 
involved  in  Met-Ed's  Interconnection 
Agreement  with  Pennsylvania  Power  & 
Light  Company. 

Copies  of  the  filing  have  been 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Eastman  Chemical  Company 

[Docket  No.  QF92-1 3-001] 

On  December  28.  1993,  Eastman 
Chemical  Company  (Eastman  Chemical) 
of  Kingsport,  Tennessee  submitted  for 
filing  an  application  for  recertification 
of  a  facility  pursuant  to  §  292.207(b)  of 
the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneralion  facility  is 
located  at  the  Tennessee  Eastman 
Division  plant  in  Kingsport,  Tennessee. 
The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneralion 
facility,  Eastman  Chemical  Companv.  59 
FERC  1  62,058  (1992).  The  instant 
application  for  recertification  is  due  to 
a  change  in  the  ownership  structure  of 
the  facility.  , 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Resource  Technology  Corporation 

[Docket  No.  QF94-54-0001 

On  January  3. 1994.  Resource 
Technology  Corporation  of  175  West 
Jackson.  Suite  A243.  Chicago,  Illinois 
60604.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
According  to  the  applicant,  the  small 

f>ower  production  facility  will  be 
ocated  in  the  Town  of  Belvidere,  in 
Boone  County.  Illinois.  The  facility  will 
consist  of  internal  combustion  engiue 
generator  sets  with  a  maximum  net 
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electric  power  production  capacity  of 
3.68  M\V.  The  primary  energy  source 
will  be  bioinass  in  the  form  of  landBIl 
gas.  Coiistruction  of  the  facility  is 
expected  to  commence  on  January  30, 
1994. 

Comment  date:  Thirty  days  from 
pubKcation  iA  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cishell. 
Secretary. 

IFR  Doc  94-1232  Filed  1-18-94;  8:45  ami 
eiiLiNO  cooe  t^^^-o^-p 


[Protect  Nos.  2451-004,  2452-007,  and 
2468-003  Michtgan] 

Consumers  Power  Co.;  Availability  of 
Final  Multiple  Project  Environmental 
Assessment 

].inu€iry  12. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energj'  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
three  applications  for  major  license  for 
the  existing  Rogers,  Hardy,  and  Croton 
Hydroelectric  Projects,  located  on  the 
Muskegon  River  in  Mecosta  and 
Newaygo  Counties,  in  southwest 
Michigan,  and  has  prepared  a  final 
Multiple  Project  Environmental 
Assessment  (MPEA)  for  the  projects  in 
cooperation  with  the  U.S.  Department  of 
Agriculture.  Forest  Service,  Huron- 
Manistee  National  Forests. 

On  September  8.  1993.  a  draft  MPEA 
was  issued  and  distributed  to  all  parties, 
and  comments  were  requested  on  the 
d.aft  MPEA  to  be  filed  within  45  days. 


All  comments  that  were  filed  have  been 
considered  in  the  final  MPEA. 

In  the  final  MPEA,  the  Commission 
and  Forest  Service  staffs  analyzed  the 
site-specific  and  cumulative 
environmental  effects  of  the  existing 
projects,  as  proposed  in  a  Settlement 
Agreement  reached  between  Consumers 
Power  Company  and  the  state  and 
Federal  resource  agencies.  The 
Commission  staff  has  concluded  that 
approval  of  the  applications  for  new 
license,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  final  MPEA  are  available 
in  the  Public  Reference  Branch,  room 
3 104,  of  the  Commission's  offices  at  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
Lois  D.  Casbell, 
Secretary. 

[FR  Doc.  94-1178  Filed  1-18-94;  8;45  ami 
BtUJNO  COOE  6717-01-M 


[Docket  No.  CP34-142-000,  et  a<.] 

Northern  Natural  Gas  Company,  et  a!.; 
Natural  Gas  Certificate  Filings 

January  10,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

[Docket  No.  CP94-1 42-000] 

Take  notice  that  on  December  20, 
1993,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha.  Nebraska  68124,  filed  in  Docket 
No.  CP94-142-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  by  sale  to  Hobbs  Processing 
Company  (HFC),  a  wholly  owned 
subsidiary  of  Enron  Operations  Corp., 
certain  compression,  treating, 
dehydrating,  processing  and  pipeline 
facilities,  with  appurtenances,  located 
in  Lea,  Eddy  and  Chaves  Counties,  New 
Mexico  and  services  rendered  thereby. 
Northern  also  requests  approval 
concurrent  with  the  conveyance  of  said 
'facilities  to  HPC.  to  abandon,  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act, 
certain  agreements  and  services,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  would  convey 
the  following  Eddy  County  System 
facilities: 

(1)  Eddy  County  No.  1  compressor 
station,  consisting  of  two  units  totaling 
715  horsepower;  Eddy  County  No.  2 
compressor  station,  consisting  of  two 
units  totaling  1,119  horsepower;  and 


Eddy  County  No.  3  compressor  station, 
consisting  of  one  unit  totaling  110 
horsepower. 

(2)  A  total  of  approximately  172  miles 
of  pipe,  consisting  of  approximately  .6 
miles  of  2"  pipe,  21  miles  of  4"  pipe,  34 
miles  of  6"  pipe,  23  miles  of  8"  pipe,  .04 
miles  of  10"  pipe,  and  93  miles  of  12" 
pipe  and  appurtenant  facilities. 

Northern  states  that  it  would  convey 
the  following  Lea  Coimty  System 
facilities: 

(1)  Hobbs  No.  5  compressor  station, 
consisting  of  four  units  totalling  7,600 
horsepower;  Hobbs  No.  1  compressor 
station,  consisting  of  five  units  totaling 
10,400  horsepower;  Hobbs  No.  3 
compressor  station,  consisting  of  two 
units  totaling  4,400  horsepower;  and 
Hobbs  No.  2  compressor  station, 
consisting  of  four  units  totaling  7,200 
horsepower. 

(2)  A  total  of  approximately  447  miles 
of  pipe  consisting  of  approximately  40 
miles  of  2"  pipe,  .7  miles  of  3"  pipe,  173 
miles  of  4"  pipe,  60  miles  of  6"  pipe,  46 
miles  of  8"  pipe,  19  miles  of  10"  pipe, 
29  miles  of  12"  pipe,  52  miles  of  16" 
pipe,  6  miles  of  20"  pipe,  16  miles  of 
24"  pipe,  and  6  miles  of  26"  pipe  and 
appurtenant  facilities. 

Northern  states  that  it  would  convey 
the  following  Buckeye  System  facilities: 

(1)  Hobbs  No.  4  compressor  station, 
consisting  of  one  unit  totaling  772 
horsepower. 

(2)  A  total  of  approximately  58  miles 
of  pipe,  consisting  of  approximately  .4 
miles  of  2"  pipe.  22  miles  of  4"  pipe.  15 
miles  of  6"  pipe.  6  miles  of  8"  pipe,  and 
15  miles  of  10"  pipe  and  appurtenant 
facilities. 

Northern  states  that  it  would  convey 
the  following  Hobbs  Plant  Complex 
which  consists  of  the  following: 

(1)  Hobbs  Plant  Complex  compressor 
station,  consisting  of  seven  units 
totaling  9,630  horsepower. 

(2)  Gas  processing  plant,  capable  of 
processing  200  Mmcf/day  of  natural  gas 
and  extracting  liquefiable  hydrocarbons 
from  the  gas  stream. 

(3)  Treating  plant  facilities,  capable  of 
treating  200  Mmcf/day  of  natural  gas 
and  reducing  the  hydrogen  sulfide  and 
carbon  dioxide  content  of  the  gas. 

(4)  Dehydration  facilities  capable  of 
dehydrating  180  Mmcf/day  of  gas. 

(5)  Other  appurtenant  facilities. 

Northern  says  that  the  facilities  would 
be  conveyed  to  HPC  at  the  net  book 
value  as  of  the  date  of  coming. 

Comment  date:  January  25,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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2.  Hobbs  Processing  Company 

IDocket  No.  CP94-145-0001 

Take  notice  that  on  December  20. 
1993,  Hobbs  Processing  Company 
(Hobbs  Processing).  P.O.  Box  1188. 
Houston,  Texas  77251-1188.  filed  in 
Docket  No.  CP94-145-000  a  petition  for 
declaratory  order  requesting  that  the 
Commission  declare  that  facilities  to  be 
acquired  from  Northern  Natural  Gas 
Company  (Northern)  are  gathering 
facilities  exempt  from  the  Commission's 
Regulations  pursuant  to  section  1(b)  of 
the  Natural  Gas  Act  (NGA).  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Hobbs  Processing  states  that  it  would, 
pursuant  to  a  Contract  for  Sale  and 
Purchase  of  Assets  dated  December  17, 
1993.  between  Hobbs  Processing  and 
Northern,  acquire  the  Hobbs  Plant 
Complex  located  in  Lea  County.  New 
Mexico,  as  well  as  the  Lea  County 
Gathering  System,  the  Eddy  County 
Gathering  System  and  the  Buckeye 
Gathering  System  (collectively  "Hobbs 
Facilities"). 

Hobbs  Processing  states  that  Northern 
would  convey  the  following  Eddy 
County  System  facilities: 

(1)  Eddy  County  No.  1  compressor 
station,  consisting  of  two  units  totaling 
715  horsepower;  Eddy  County  No.  2 
compressor  station,  consisting  of  two 
units  totahng  1.119  horsepower;  and 
Eddy  County  No.  3  compressor  station, 
consisting  of  one  unit  totaling  110 
horsepower. 

(2)  A  total  of  approximately  172  miles 
of  pipe,  consisting  of  approximately  .6 
miles  of  2"  pipe,  21  miles  of  4"  pipe.  34 
miles  of  6"  pipe.  23  miles  of  8"  pipe,  .04 
miles  of  10"  pipe,  and  93  miles  of  12" 
pipe  and  appurtenant  facilities. 

Hobbs  Processing  states  that  Northern 
would  convey  the  following  Lea  County 
System  facilities: 

(1)  Hobbs  No.  5  compressor  station, 
consisting  of  four  units  totalling  7,600 
horsepower;  Hobbs  No.  1  compressor 
station,  consisting  of  five  units  totaling 
10.400  horsepower;  Hobbs  No.  3 
compressor  station,  consisting  of  two 
units  totaling  4.400  horsepower;  and 
Hobbs  No.  2  compressor  station, 
consisting  of  four  units  totaling  7.200 
horsepower. 

(2)  A  total  of  approximately  447  miles 
of  pipe  consisting  of  approximately  40 
miles  of  2"  pipe.  .7  miles  of  3"  pipe.  173 
miles  of  4"  pipe.  60  miles  of  6"  pipe,  46 
miles  of  8"  pipe,  19  miles  of  10"  pipe. 
29  miles  of  12"  pipe.  52  miles  of  16" 
pipe.  6  miles  of  20"  pipe.  16  miles  of 
24"  {>ipe.  and  6  miles  of  26"  pipe  and 
appurtenant  facilities. 


Northern  states  that  it  would  convey 
the  following  Buckeye  System  facilities: 

(1)  Hobbs  No.  4  compressor  station, 
consisting  of  one  unit  totaling  772 
horsepower. 

(2)  A  total  of  approximately  58  miles 
of  pipe,  consisting  of  approximately  .4 
miles  of  2"  pipe.  22  miles  of  4"  pipe.  15 
miles  of  6"  pipe.  6  miles  of  8"  pipe,  and 
15  miles  of  10"  pipe  and  appurtenant 
facilities. 

Northern  states  that  it  would  convey 
the  following  Hobbs  Plant  Complex 
which  consists  of  the  following: 

(1)  Hobbs  Plant  Complex  compressor 
station,  consisting  of  seven  units 
totaling  9.630  horsepower. 

(2)  Gas  processing  plant,  capable  of 
processing  200  Mmcf/day  of  natural  gas 
and  extracting  liquefiable  hydrocarbons 
from  the  gas  stream. 

(3)  Treating  plant  facilities,  capable  of 
treating  200  Mmcf/day  of  natural  gas 
and  reducing  the  hydrogen  sulfide  and 
carbon  dioxide  content  of  the  gas. 

(4)  Dehydration  faciUties  capable  of 
dehydrating  180  Mmcf/day  of  gas. 

(5)  Otlier  appurtenant  facilities. 
Hobbs  Processing  says  that  the  Hobbs 

Plant  Complex  and  Hobbs  Facilities  are 
an  integrated  system  used  to  perform 
services  in  the  production  area  prior  to 
transportation  in  interstate  commerce. 
Hobbs  Processing  states  that  these 
facilities  and  services  are  within  the 
production  and  gathering  exemption  of 
the  NGA.  As  a  result.  Hobbs  Processing 
says  that  they  should  be  declared 
wholly  exempt  from  the  Commission's 
jurisdiction  under  the  NGA. 

Comment  date:  January  25.  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP94-1 50-000) 

Take  notice  that  on  December  20. 
1993.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP94-1 50-000  a  request  under 
section  7(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  a  certificate  permitting  and 
approving  abandonment  of  interruptible 
transportation  services  provided  to  the 
Joint  Venture  Participants  (Joint  Venture 
Participants),  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically  TGPL  proposes  to 
abandon  interruptible  transportation 
service  provided  to  the  following  Joint 
Venture  Participants  under  the 
following  rate  schedules: 


1.  Carolina  Pipeline  Company — Rate 
Schedule  X-1 3  7 

2.  Delmarv'a  Energy  Company,  an 
affiliate  of  Delmarva  Power  and  Light 
Company — Rate  Schedule  X-1 54 

3.  Eastern  Shore  Natural  Gas 
Company — Rate  Schedule  X-155 

4.  NCNG  Exploration  Corporation,  an 
affiliate  of  North  Carolina  Natural  Gas 
Corporation — Rate  Schedule  X-1 30 

5.  Pennsylvania  Gas  and  Water 
Company — Rate  Schedule  X-156 

6.  Eastern  Pennsylvania  Exploration 
Company — Rate  Schedule  X-1 39 

7.  Piedmont  Exploration  Company,  Inc., 
an  affiliate  of  Piedmont  Natural  Gas 
Company,  Inc. — Rate  Schedule  X-1 32 

8.  Rockingham  Exploration  Company, 
an  affiliate  of  North  Carolina  Gas 
Service  Division  of  Permsylvania  and 
Southern  Gas  Company — Rate 
Schedule  X-1 3  3 

9.  Tar  Heel  Energy  Corporation,  an 
affiliate  of  Public  Service  Company  of 
North  Carolina,  Inc. — Rate  Schedule 
X-1 34 

10.  United  Cities  Gas  Company;  North 
and  South  Carolina  Divisions — Rate 
Schedule  X-135 

11.  South  Jersey  Exploration 
Company — Series  of  interruptible 
transportation  agreements. 

TGPL  states  that  in  order  to  reduce 
the  administrative  burden  of  executing 
and  filing  new  transportation 
agreements  each  year  and  to  provide 
additional  receipt  point  flexibility, 
TGPL  and  the  Joint  Venture  Participants 
have  agreed  to  terminate  existing 
interruptible  transportation  agreements 
and  to  enter  into  any  necessary  new 
interruptible  transportation  agreements 
pursuant  to  TGPL's  Rate  St:hedule  IT. 

Comment  date:  January  31, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP94-t 53-0001 

Take  notice  that  on  December  22, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
153-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
seven  interruptible  storage 
transportation  services  under  its  Rate 
Schedule  ISST-NE.  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Tennessee  proposes  to 
abandon  seven  interruptible  services  to 
the  following  customers: 
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■anite  State  Gas.  CP8O-65-007  i 
)nnecticut  Natural  Gas  Corp.  CP80- 
65  2 

sex  County  Gas  Company  CP80-65  J 
)loni«l  Gas  Company  CP80-65  ♦ 
le  Connecticut  Light  &  Power 
Company  CP80-65  « 
)ston  Gas  Company  CP80-65  » 
)ston  Gas  Company  CP80-65  ' 
Tennessee  does  not  propose  to 
andon  any  facilities  as  a  result  of  or 
conjunction  with  this  proposal. 
Comment  date:  January  31, 1994,  in 
cordance  with  Standard  Paragraph  F 
the  end  of  this  notice. 

Koch  Gateway  Pipeline  Company 

ocket  No.  CP94-167-O001 
Take  notice  that  on  December  30. 
193,  Koch  Gateway  Pipeline  Company 
iateway)  (formerly  United  Gas  Pipe 
ne  Company  (United)),  P.O.  Box  1478. 
ouston.  Texas  77251-1478,  filed  a 
ior-nolice  request  with  the 
jmmission  in  Docket  No.  CP94-167- 
)0  pursuant  to  §  157.205  of  the 
jmmission's  Regulations  under  the 
atural  Gas  Act  (NGA)  for  authorization 
modify  an  existing  receipt  point 
eter  station  in  order  to  transport  and 
;liver  gas  for  the  account  of  Koch  Gas 
jrvice  Company  (KGS),  under  United's 
anket  certificates  issued  in  Docket 
OS.  CP82-430-000  and  CP88-6-000 
jrsuant  to  Section  7  of  the  NGA.  all  as 
ore  fully  set  forth  in  the  request  which 
open  to  the  public  for  inspection. 
Gateway  proposes  to  reverse  the  meter 
be,  check  valve,  and  tap  valve  at  an 
Listing  receipt  side  meter  in  Wharton 
3unty,  Texas.  Gateway  would 
ansport  and  deliver  up  to  50  MMBtu 
|uivalent  of  natural  gas  per  day  to  KGS 
r  service  to  Transfuel  Resources 
3mp>any  (Transfuel).  Gateway  would 
"ovide  service  to  KGS  under  its  FERC 
ate  Schedule  ITS.  Gateway  states  that 
ransfuel  would  reimburse  Gateway  for 
le  estimated  $7,500  in  modification 
)sts  of  the  facilities.  Gateway  also 
ates  that  its  tariff  jjermits  the  proposed 
lodification  of  facilities  and  that  it  has 
efficient  capacity  to  render  this  service 
ithout  detriment  or  disadvantage  to  its 
ther  existing  customers. 
Comment  date:  February  24, 1994,  in 
:cordance  with  Standard  Paragraph  G 
:  the  end  of  this  notice. 


■  Authorization  granted  at  18  FEKC  ^  61.013 

962). 

'Authorization  granted  at  IS  FERC  161.151 

981). 

'Id. 
'Id. 
Md. 
•  Id. 
'Id. 


6.  Eqnitraiis,  Inc. 

[Docket  No.  CP94-169-000I 

Take  notice  that  on  January  4, 1994, 
Equitrans,  Inc.  (Equitrans).  3500  Park 
Lane.  Pittsburgh.  Pennsylvania  15275. 
filed  in  Docket  No.  CP94-1 69-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  one  delivery  tap 
under  Equitrans's  blanket  certificate 
issued  in  Docket  No.  CP83-50&-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  install  the 
delivery  tap  on  its  transmission  Line  F- 
194  in  Clarksville,  Pennsylvania  to 
provide  gas  service  to  Richard  Larosa 
(Larosa)  of  Clarksville.  Equitrans 
projects  approximately  1  Mcf  of  natural 
gas  to  be  delivered  to  Larosa  on  a  peak 
day  and  Equitrans  proposes  to  provide 
such  service  under  its  Rate  Schedule 
FTS. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northwest  Pipeline  Corporation 

IDocket  No.  CP94-1 70-000) 

Take  notice  that  on  January  4. 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP94-1 70-000  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon 
approximately  7.7  miles  of  10-inch 
pipeline  and  a  meter  station  in  Grady 
County,  Oklahoma,  by  transfer  to 
Williams  Natural  Gas  Company  (WNG), 
all  as  more  fully  set  forth  in  the 
application  which  is  open  to  the  public 
for  inspection. 

Nortnwest  proposes  to  abandon  by 
transfer  7.7  miles  of  10-inch  pipeline 
and  a  meter  station,  known  as  the 
"Mustang  Line,"  in  Grady  County  to 
WNG.  Northwest  used  the  Mustang  Line 
to  transport  residue  gas  from  the  outlet 
of  the  Conoco-Mustang  Processing  Plant 
to  WNG's  16-inch  Cement  Line; 
however.  Northwest's  gas  purchase 
contracts  with  Conoco,  Inc.  and  NGL 
Production  Company  have  expired. 
Northwest  contends  that  the  Mustang 
Line  is  located  several  hundred  miles 
from  its  mainline  transmission  system 
and  uneconomical  to  continue  to  own 
and  operate.  WNG  could  operate  the 
Mustang  Line  as  part  of  its  system  and 
provide  shippers  with  access  at  the 
Conoco-Mustang  Plant  without 


incurring  the  additional  expense  of 
contracting  with  Northwest. 

Northwest  proposes  to  abandon  the 
Mustang  Line  by  a  dividend  at  its  net 
book  value"  to  The  Williams  Companies 
(TWO,  the  corporate  parent  of  both 
Northwest  and  WNG,  and  TWC  would 
make  an  immediate  capital  contribution 
to  WNG.  TWC  would  not  hold  title  to 
the  Mustang  Line  other  than  as 
necessary  to  effectuate  the  transfer. 
Northwest  states  that  WNG  would 
operate  the  Mustang  Line  under  its 
blank  certificate  authorization  pursuant 
to  subpart  F  of  part  157  of  the 
Commission's  Regulations. 

Comment  date:  January  31, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Northern  Natural  Gas  Company 

[Docket  Np.  CP94-1 71-000) 

Take  notice  that  on  January  6. 1994. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000  filed,  in 
Docket  No.  CP94-171-000,  a  request 
pursuant  to  §§  157.205(b)  and  157.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205(b) 
and  157.212)  for  authorization  to  install 
and  operate  one  small  volume 
measuring  station  and  appurtenant 
facilities  and  upgrade  one  existing 
delivery  point  to  provide  increased 
natural  gas  deliveries  to  Peoples  Natural 
Gas  Company,  a  Division  of  UtiliCorp 
United  Inc.  (Peoples),  under  Northern's 
blanket  certificate  granted  September  1, 
1982,  at  Docket  No.  CP82-401-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northern  states  that  it  requests 
authority  to  install  a  delivery  point  to 
accommodate  natural  gas  deliveries 
under  Northern's  existing  Rate  Schedule 
to  Peoples  for  Craig  Dachtera,  a 
residential  end-user  located  in 
Washington,  Minnesota.  It  is  further 
stated  that  the  upgraded  delivery  point 
is  commercial  and  will  provide  for 
increased  incremental  deliveries  to  the 
Minnesota  Com  Processors  town  border 
station  located  in  Platte  County, 
Nebraska. 

Northern  also  states  that  the  estimated 
total  volumes  delivered  to  Peoples  at  the 
delivery  points  will  be  1.5  MMBtu  on 
peak  day  and  200  MMBtu  annually  for 
residential  and  12,000  peak  day  and 
3.000,000  annually  for  the  upgrade.  It  is 
stated  that  the  estimated  cost  to  install 


•  Northwest  states  that  the  net  book  value  of  the 
Mustang  Line,  a*  of  October  31. 1993.  was  S732.M4 
wiih  an  aaaociated  deferred  tax  liability  of 
$223,770. 
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the  new  delivery  point  is  $993  and  to 
upgrade  the  town  border  station  is 
$4,779. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inten-ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  fo 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Ati  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
tlie  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  on  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CasheU, 

Secretary. 

|FR  Doc.  94-1234  Filed  1-18-94;  8:45  am] 

BiLUNG  COOe  6717-01-P 

[Docket  No.  RP90-95-007] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

January  12, 1994. 

Take  notice  that  on  December  20, 
1993,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  a  semiannual 
compliance  filing  consisting  of  work 
papers  detailing  accrued  interest 
payments  made  by  QG  to  its  affected 
customers  related  to  the  unused  portion 
of  transportation  credits  in  the  instant 
docket. 

CIG  states  that  copies  of  the  filing 
were  ser\'ed  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  20,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(PR  Doc.  94-1179  Filed  1-18-94;  8:45  am) 

BILLING  COOE  S717-01-M 

pocket  No.  TQ94-3-23-001  and  TM94-S- 
23-001] 

Eastern  Shore  Natural  Gas  Co; 
PfX>posed  Changes  in  FERC  Gas  Tariff 

January  12, 1994. 

Take  notice  that  on  January  10, 1994 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  p>art  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheet 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheet  is  proposed  to  be 
effective  November  1, 1993. 


ESNG  states  that  the  above  referenced 
tariff  sheet  is  being  filed  due  to  the 
improper  carrying  forward  of  the  CWS 
and  CFSS  Demand  Charges,  calculated 
correctly  on  the  back-up  sheets,  but 
keypunched  incorrectly  on  Substitute 
Forty-Second  Revised  Sheet  No.  6. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  p>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  January  20,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  94-1180  Filed  1-18-94:  8:45.am| 
etLLmO  COM  e717-01-M 

[Docket  No.  RP92-185-010] 

El  Paso  Natural  Gas  Co;  Compliance 
Filing 

January  12, 1994. 

Take  notice  that  on  January  7. 1994, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission  Regulations 
Under  the  Natural  Gas  Act  and  in 
compliance  •vith  the  Commission's 
Order  Atxrepting  Certain  Tariff  Sheets 
Subject  To  Conditions  issued  December 
23,  1993  (December  23,  1993  Order)  at 
Docket  Nos.  RP92-185-003  and  005. 
certain  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A. 

El  Paso  states  that  by  order  issued 
December  3, 1992  at  Docket  Nos.  RP92- 
185-000,  001  and  002,  the  Commission 
among  other  things,  accepted  El  Paso's 
revised  cash-out  and  unauthorized  gas 
tariff  provisions,  subject  to  El  Paso 
revising  certain  tariff  sheets.  On 
December  30,  1992,  El  Paso  filed  the 
required  revised  tariff  sheets  at  Docket 
No.  RP92-185-003,  with  a  proposed 
effective  date  of  February  1,  1993.  El 
Paso  states  that  on  May  6,  1993,  the 
Commission  issued  its  rehearing  order 
at  Docket  No.  RP92-185-004.  As  a 
result.  El  Paso  was  required  to  further 
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revise  certain  of  the  tariff  sheets 
submitted  on  December  30. 1992.  El 
Paso  states  that  on  June  3. 1993.  it  filed 
such  ftirther  revised  tariff  sheets  at 
Docket  No.  RP92-185-005.  proposing 
an  effective  date  of  August  1,  1993. 

Subsequently,  on  August  31, 1993  at 
Docket  No.  RS92-60-011,  et  al..  the 
Commission  issued  an  order  which, 
among  other  things,  accepted  El  Paso's 
cash-out  and  unauthorized  gas  tariff 
provisions  filed  at  Docket  No.  RP92- 
185-000,  et  al.  El  Paso  states  that  on 
September  14, 1993  at  Docket  No. 
RS92-60-016,  it  filed  tariff  sheets  which 
included  its  cash-out  provisions,  to  be 
effective  October  1, 1993.  El  Paso  states 
that  by  order  issued  October  29. 1993  at 
Docket  No.  RS92-6O-016,  et  al..  the 
Commission  accepted,  among  other 
things,  the  cash-out  and  unauthorized 
gas  tariff  sheets  effective  October  1. 
1993. 

El  Paso  states  that  the  December  23. 
1993  Order  addresses  El  Paso's 
compliance  filings  made  on  December 
30,  1992  and  June  3,  1993  and 
establishes  effective  dates  of  February  1. 
1993  and  August  1,  1993  for  the  revised 
tariff  sheets.  El  Paso  states  that  ordering 
paragraph  (B)  of  the  December  23,  1993 
Order  requires  El  Paso  to  file  revised 
tariff  sheets  within  fifteen  (15)  days  of 
the  date  of  the  order.  El  Paso  states  that 
it  believes  that  the  proper  effective  date 
for  all  tariff  sheets  related  to  the  cash- 
out  and  unauthorized  gas  pfovisions  in 
its  tariffshould  be  October  1,  1993. 

El  Paso  requeiited  all  necessary 
waivers  of  the  Commission's  regulations 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  October  1,  1993  and 
supersede  the  counterpart  tariff  sheets 
accepted  by  the  Commission  in  its 
October  29,  1993  order  at  Docket  No. 
RS92-60-016,  et  al. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  No.  RP92-185-O00.  et  al..  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
January  20,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-1181  Filed  l-lS-94:  8:45  am] 

BILUNO  COOC  6717-01-M 


Pocket  No.  PR91-1-001] 

Tejas  Gas  Pipeline  Co.,  successor  to 
Exxon  Gas  System,  Inc.;  Motion  To 
Modify  Settlement 

January  12, 1994. 

Take  notice  that  on  December  3. 1993, 
Tejas  Gas  Pipeline  Company  (Tejas), 
successor  to  Exxon  Gas  System,  Inc.. 
filed  a  motion  for  limited  modification 
of  the  February  11.  1991.  Stipulation 
and  Agreement  in  Docket  No.  PR91-1- 
000.  The  purpose  of  the  requested 
modification  is  to  permit  Tejas  to  seek 
to  establish  an  appropriate  rate  before 
the  Texas  Railroad  Commission  (TRC) 
and  to  elect  to  utilize  a  rate  based 
thereon  for  Natural  Gas  Policy  Act  of 
1978  (NGPA)  section  311(a)(2)  service, 
pursuant  to  §  284.123(b)(1)  of  the 
Commission's  regulations,  rather  than 
filing  with  the  Commission  for  rate 
approval  under  §  284.123(b)(2).  as 
required  by  the  settlement. 

Further,  on  January  3.  1994.  Tejas 
notified  the  Commission  that  on  the 
same  date,  Tejas  filed  with  the  TRC  for 
approval  of  the  transportation 
component  of  a  city-gate  rate  which  it 
states  will  be  eligible  to  be  the  basis  for 
a  rate  under  §  284.123(b)(l)(i)  of  the 
regulations.  Tejas  states  it  will  collect 
the  filed-for  rate  subject  to  refund, 
effective  January  1.  1994. 

Any  person  desiring  to  participate  in 
this  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  February  2, 
1994.  The  motion  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
jFR  Doc.  94-1182  Filed  1-18-94;  8:45  am) 

BILLMG  CODE  «717-01-M 


Tennessee  Gas  Pipeline  Co.; 
Compliance 

[Docket  No.  RP94-69-001] 

January  12,  1994. 

Take  notice  that  on  January  10.  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  (1)  a 
schedule  indicating  the  level  of 
Tennessee's  filed  take-or-pay  costs  in 


relation  to  the  overall  cap  on 
Termessee's  take-or-pay  cost  recovery, 
and  (2)  Substitute  First  Revised  Sheet 
No.  39,  which  reflects  the  allocation  of 
take-or-pay  costs  to  Equitable  Gas 
Company  rather  than  Equitrans,  Inc. 
The  revised  tariff  sheet  is  proposed  to  be 
effective  January  1. 1994. 

Tennessee  submits  that  the  schedule 
and  revised  tariff  sheet  are  filed  in 
compliance  with  the  Commission's 
December  30.  1993  order  accepting  for 
filing  and  suspending,  with  conditions, 
Tennessee's  take-or-pay  recovery  filing 
in  Docket  No.  RP94-69-000.  See 
Tennessee  Gas  Pipeline  Co..  65  FERC 
61.428. 

Tennessee  states  that  copies  of  the 
filing  are  being  served  on  all 
participants  to  this  proceeding  and  all 
affected  customers  and  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  20,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-1183  Filed  1-18-94;  8:45  am) 

BILUNO  CODE  671 7-01 -M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/JA(EU)-72, 
for  the  transfer  of  4.5  grams  of  uranium 
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containing  4.2  grams  of  the  isotope 
uraniura-235  (93.33  percent 
enrichment)  from  Belgium  to  Japan  for 
measurement  of  the  fission  rate  in  the 
fast  critical  assembly  at  the  Japan 
Atomic  Energy  Research  Institute. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  January  13, 
1994. 

Salvador  N.  0(«. 

Acting  Director,  Office  of  Nonproliferation 
Policy.  Office  ofArma  Controi  and 
Nonproliferation. 
[FR  Doc.  94-1251  Filed  1-18-94;  8:45  am) 

etUJNO  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4827-8] 

Acid  Rain  Program;  Permit 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Notice  of  Hnal  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  a 
five-year  Acid  Rain  permit,  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72],  to  the  Eastlake  plant  in 
Ohio. 

FOR  FURTHER  INFORMATION  COfTTACT: 
Franklin  Echevarria  at  (312)  885-9653. 
Air  and  Radiation  Division,  EPA  Region 
5  (AE-17J),  Ralph  H.  Metcalfe  Bldg.,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604. 

Dated:  January  11, 1994. 
Brian  J.  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  94-1248  Filed  1-18-^;  8:45  am) 
BiLLwa  COOC  «««o  ao  p 


(OPPTS-400084;  FRL-4757-1] 

Emergency  Planning  and  Community 
Right-to-Know;  Notice  of  Public 
Meeting 

AGENCY:  Envirormiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  will  bold  a  one  half  day 
public  meeting  to  discuss  the  options 


the  Agency  is  considering  for 
developing  an  exemption  to  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA),  section  313 
reporting  requirements  for  chemical 
reports  of  small  release  amounts.  In 
connection  with  this  meeting,  the 
Agency  has  prepared  an  issues  paper 
that  will  be  available  at  no  charge 
through  the  address  or  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
DATES:  The  meeting  will  take  place  on 
Wednesday,  February  16, 1994,  at  9  a.m. 
and  ad)oum  by  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the:  Environmental  Protection  Agency, 
Auditorium,  Education  Center,  401  M 
St..  SW.,  Washington,  DC  20460. 
FOR  FURTHER tNFORMATWN  CONTACT: 
Samuel  K.  Sasnett,  Chief,  Toxic  Release 
Inventory  Branch,  Emergency  Planning 
and  Community  Right-to-Know 
Information  Hotline,  Enviromnental 
Protection  Agency,  Mail  Stop  5101,  401 
M  St.,  SW.,  Washington,  DC  20460,  Toll 
Free:  1-800-535-0202,  Washington,  DC 
and  Alaska  (703)  920-9877,  Attention: 
Docket  No.  400084. 
SUPP1.EMENTARY  INFORMATION:  In  1986, 

Congress  enacted  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA).  Section  313  of 
EPCRA  requires  certain  businesses  to 
submit  reports  each  year  on  the  amounts 
of  toxic  chemicals  their  facilities  release 
into  the  environment.  The  purpose  of 
this  requirement  is  to  inform  the  public 
and  government  o^cials  about  releases 
of  specified  toxic  chemicals. 

Tne  current  reporting  requirements 
apply  to  facilities  in  the  manufacturing 
sector  (Standard  Industrial 
Classification  codes  20-39),  that  have  10 
or  more  full-time  employees,  and  that 
manufacture,  process,  or  otherwise  use 
1  or  more  chemicals  on  the  section  313 
list  of  toxic  chemicals  above  certain 
thresholds. 

In  conjunction  with  expansion  of  the 
TRI  repKJrting  requirements,  the  Agency 
has  been  considering  whether  other 
adjustments  are  needed  in  the  scope  of 
the  TRI  program.  EPA  received  petitions 
from  the  Small  Business  Administration 
and  the  American  Feed  Industry 
Association  seeking  an  exemption  for 
"small  sources"  (i.e.,  those  facilities  that 
file  TKi  forms  with  zero  or  small  release 
estimates).  EPA  previously  put  those 
petitions  out  for  public  comment  and. 
on  review,  believes  there  is  substantial 
merit  to  the  general  concerns  raised  in 
thepetitions. 

EPA  is  examining  four  options  for 
establishing  a  small  release  exemption 
from  the  TRI  reporting  obligation:  Cut- 
offs at  zero,  500  pounds,  1,000  pounds. 


and  5,000  pounds.  EPA  has  developed 
a  paper  that  presents  findings  fitim 
analyses  conducted  on  several  low- 
release  level  options.  This  paper 
describes  background  information  in 
greater  detail  and  issues  related  to 
exemption  options  being  considered. 
Copies  of  this  paper  will  be  available  on 
or  before  Monday,  January  31, 1994, 
from  the  address  or  telephone  number 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Oral  statements  will  be 
scheduled  on  a  first  come  first  serve 
basis  by  calling  the  telephone  number 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  Statements  will  be  made 
part  of  the  public  record  and  will  be 
considered  in  the  development  of  any 
proposed  rule  amendment. 

Dated:  January  12. 1994. 
Mark  A.  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-1236  Filed  1-18-94;  8:45  am) 
BILUNO  COOC  t6tO-SO-r 

(FRL-4828-^] 

Environmental  Information  and 
Assessment  Committee  of  ttte  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  EPA 
gives  notice  of  two  one-day  meetings  of 
the  Environmental  Information  and 
Assessment  (EIA)  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues,  and  the 
EIA  Committee  examines  issues 
associated  with  the  gathering, 
dissemination,  and  use  of 
environmentally  related  data  and 
information. 

The  meetings  are  being  held  to 
discuss  recommendations  EPA  should 
consider  as  it  develops  an  Information 
Resources  Management  (IRM)  Strategic 
Plan. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meetings.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  tor 
consideration. 

DATES:  The  public  meetings  will  be  held 
on  Thursday,  February  3, 1994,  and  on 
Wednesday,  February  23, 1994,  from  9 
a.m.  to  5  p.m.  in  Room  283  at  the 
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National  Governors'  Association  Hall  of 
the  States.  444  North  Capitol  Street. 
Washington,  DC. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce  1601E,  Office  of 
Cooperative  Environmental 
Management.  U.S.  EPA.  401  M  Street. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Official, 
Direct  line  (202)  260-6889.  Secretary's 
line  (202)  260-6892. 

Dated:  January  11. 1994. 
Mark  Joyce, 

Designated  Federal  Official. 
IFR  Doc.  94-1393  Filed  1-18-94;  8:45  am] 

HLUNO  COOe  6660-&(MH 

(OPP-180912;  FRL-4750-6] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  11  States  as  listed  below 
and  one  quarantine  exemption  granted 
to  the  California  Environmental 
Protection  Agency.  There  were  also 
eight  crisis  exemptions  initiated  by 
various  States.  These  exemptions  were 
issued  during  the  months  of  July  to 
September  1993.  except  for  those  in 
February,  1993.  and  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  EPA  has 
denied  a  specific  exemption  request 
from  the  Idaho  Department  of 
Agriculture.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific,  crisis,  and 
quarantine  exemption  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
{7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  CS  #1.  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8417). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  California  Environmental 
Protection  Agency  for  the  use  of 
bifenthrin  on  leaf  lettuce  to  control  the 
sweet  potato  whitefiy;  October  22, 1993, 
to  April  30,  1994.  (Andrea  Beard) 


2.  California  Environmental 
Protection  Agency  for  the  use  of 
cypermethrin  on  sugar  beets  to  control 
granulate  cutworms;  October  7,  1993,  to 
May  1.  1994.  California  had  initiated  a 
crisis  exemption  this  use.  (Andrea 
Beard) 

3.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of  Pro- 
Gro  (30%  carboxin/thiram  50%)  on 
onion  seed  to  control  onion  smut; 
October  22.  1993.  to  May  31.  1994. 
(Susan  Stanton) 

4.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
naled  on  swiss  chard  to  control  aphids; 
September  21.  1993.  to  September  20. 
1994.  (Susan  Stanton) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  on  tomatoes  to  control 
leafminers;  October  25, 1993,  to  October 
24,  1994.  (Libby  Pemberton) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
invazethapyr  on  lettuce,  escarole.  and 
endives  to  control  pigweed;  August  31, 
1993,  to  August  30,  1994.  Florida  had 
initiated  a  crisis  exemption  for  this  use. 
(Margarita  Collantes) 

7.  Florida  Department  of  Agriculture 
and  Consumer  Ser\'ices  for  the  use  of 
propiconazole  on  sweet  com  to  control 
rust  and  leaf  blight;  September  1,  1993, 
to  September  1, 1994.  (Margarita 
Collantes) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
lactofen  on  green  peppers  and  tomatoes 
to  control  nightshade  and  parthenium; 
August  31,  1993,  to  August  31.  1994. 
(Margarita  Collantes) 

9.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  B|  on  celery  and  lettuce  to 
control  leafminers;  October  7,  1993,  to 
October  6,  1994.  (Larry  Fried) 

10.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  strawberries  to  control 
two-spotted  spider  mites;  October  7, 
1993,  to  June  31.  1994.  (Larry  Fried) 

11.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  on  potatoes  to  control 
leafminers;  September  23.  1993.  to 
September  22. 1994.  (Libby  Pemberton) 

12.  Georgia  Department  of  Agriculture 
for  the  use  of  chlorothalonil  on  collards. 
mustards,  and  turnips  to  control  the 
fungal  leafspot  complex  of  diseases; 
October  18, 1993.  to  June  30.  1994. 
(Susan  Stanton) 

13.  Georgia  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  canola  to 
control  Italian  r>'egrass;  October  21, 
1993,  to  April  15. 1994.  (Susan  Stanton) 


14.  Idaho  Department  of  Agriculture 
for  the  use  of  imazalil  on  sweet  com 
seed  to  control  damping-off  and  dieback 
diseases;  October  4. 1993.  to  October  1. 
1994.  (Andrea  BeardJ* 

15.  Idaho  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  hops  to 
control  aphids;  September  3,  1993.  to 
September  15.  1993.  Idaho  had  initiated 
a  crisis  exemption  for  this  use.  (Larry 
Fried) 

16.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
lambda  cyhalothrin  on  sorghum  to 
control  sorghum  midge;  September  16. 

1993.  to  October  30.  1993.  Louisiana 
had  initiated  a  crisis  exemption  for  this 
use.  (Libby  Pemberton) 

17.  Micnigan  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
canola  to  control  volunteer  grains  and 
grasses;  October  25.  1993.  to  November 
30.  1993.  (Susan  Stanton) 

18.  New  Jersey  Department  of 
Agriculture  for  the  use  of  Pro-Gro  (30% 
carboxin/thiram  50%)  on  onion  seed  to 
control  onion  smut;  October  22,  1993.  to 
June  1,  1994.  (Susan  Stanton) 

19.  Oregon  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  hops  to 
control  aphids;  September  3.  1993,  to 
September  15,  1993.  Oregon  had 
initiated  a  crisis  exemption  for  this  use. 
(Andrea  Beard) 

20.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  Pseudomonas 
fluorescens,  biotype  G.  strain  NCIB 
12089.  on  mushrooms  to  control 
bacterial  blotch;  September  9.  1993.  to 
June  30.  1994.  A  notice  published  in  the 
Federal  Register  of  August  18,  1993  (58 
FR  43893),  and  no  comments  were 
received.  The  exemption  was  issued 
because  of  a  dramatic  increase  in 
bacterial  blotch  at  the  Moonlight 
Mushrooms  Facility  in  Worthington. 
PA,  which  has  resulted  in  an  urgent 
nonroutine  situation.  There  are  no 
feffective  pesticides  or  alternative 
practices  available  to  control  the 
disease,  and  a  significant  economic  loss 
is  expected  this  year.  The  use  is  not 
expected  to  result  in  unreasonable 
adverse  effects  on  human  health  or  the 
environment.  (Susan  Stanton) 

21.  Pennsylvania  Department  of 
Agriculture  for  the,use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
diseases;  October  2, 1993,  to  October  1, 

1994.  (Susan  Stanton) 

22.  Texas  Department  of  Agriculture 
for  the  use  of  avermectin  B|  on  bell, 
chili,  and  jalapeno  peppers  to  control 
broad  mites;  October  25.  1993.  to 
October  13, 1994.  (Larry  Fried) 

23.  Washington  Department  of 
Agriculture  for  the  use  of  chlorpyrifos 
on  hops  to  control  aphids;  September  3, 
1993.  to  September  15.  1993. 
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Washington  had  initiated  a  crisis 
exemption  for  this  use.  (Andrea  Beard] 
Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  Statn  Plant  Board  on 
October  6, 1993,  for  the  use  of  paraquat 
on  sorghum  to  control  weeds.  This 
program  has  ended.  (Susan  Stanton) 

2.  Arkansas  State  Plant  Board  on 
October  6, 1993,  for  the  use  of  dicamba 
on  cotton  to  control  redvine.  This 
program  has  ended.  (Susan  Stanton) 

3.  California  Environmental 
Protection  Agency  on  September  27, 
1993,  for  the  use  of  cypermethrin  on 
sugar  beets  to  control  granulate 
cutworms.  This  program  is  expected  to 
last  until  May  1, 1994.  (Andrea  Beard) 

4.  California  Environmental 
Protection  Agency  on  September  3, 
1993,  for  the  use  of  avermectin  on 
melons  to  control  leafminers.  This 
program  has  ended.  (Larry  Fried) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  February  12, 
1993,  for  the  use  of  imazcthapyr  on 
lettuce,  escarole,  and  endives.  This 
program  is  expected  to  last  year-round. 
(Margarita  Collantes) 

6.  Iowa  Department  of  Agriculture 
and  Land  Stewardship  on  July  20,  1993, 
for  the  use  of  propiconazole  on  com  to 
control  several  fungal  diseases.  This 
program  has  ended.  (Andrea  Beard) 

7.  Mississippi  Department  of 
Agriailture  and  Commerce  on 
September  27,  1993,  for  the  use  of 
dicamba  on  cotton  to  control  redvine. 
This  program  has  ended.  (Susan 
Stanton) 

8.  Ohio  Department  of  Agriculture  on 
August  17,  1993.  for  the  use  of 
dimethoate  on  radishes  to  control  queen 
peach  aphids.  This  program  has  ended. 
(Margarita  Collantes) 

EPA  has  granted  a  quarantine 
exemption  to  the  California 
Environmental  Protection  Agency  for 
the  use  of  carbaryl  on  home  grown  crops 
for  use  in  the  Gypsy  moth  and  Japanese 
beetle  eradication  program;  September 
21,  1993,  to  September  21, 1994. 
(Andrea  Beard) 

EPA  has  denied  a  specific  exemption 
request  from  the  Idaho  Department  of 
Agriculture  for  the  use  of 
difenoconazole  on  winter  wheat  seed  to 
control  dwarf  bunt.  The  Agency  denied 
the  exemption  because  an  emergency 
condition  does  not  exist.  (Libby 
Pemberton) 

Authority:  7  U.S.C.  13b. 
List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 


Dated:  December  22, 1993. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

[FR  Doc.  94-1005  Filed  1-18-94;  8:45  am] 

BILUNO  COOC  6560-90-F 

[OPP-180918;  FRL  4754-2] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Imidacloprid; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
Imidacloprid  (CAS  105827-7&-9)  to 
treat  up  to  20,000  acres  of  peppers  to 
control  melon  thrips  Tbrips  palmi.  The 
Applicant  proposes  the  use  of  a  new 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  February  3,  1994. 
Addresses:  Three  copies  of  written 
ccn;r,!cnts,  bearing  the  identification 
notation  "OPP-180918,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 


Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6.  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-308- 
8791). 

SUPPLEMENTARY  INFORMATtON:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  sudh 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  peppers  to  control  melon  thrips. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

The  Applicant  states  that  the  melon 
thrip  has  developed  into  a  devastating 
pest  in  peppers  since  its  discovery  in 
Florida  in  December  1990.  The 
Applicant  states  that  this  pest  has 
spread  throughout  Florida's  lower  east 
coast  in  less  than  two  years,  and  is 
expected  to  spread  throughout  the  entire 
state  within  a  few  years.  The  feeding 
activities  of  melon  thrips  cause  damage 
to  peppers  by  stunting  growth,  crinkling 
and  deformation  of  leaves,  shortening  of 
internodes,  and  deformation  and 
scarring  of  fruit.  The  health  of  the 
foliage  affects  the  plant's  photosynthetic 
ability,  ultimately  affecting  yield. 
Deformation  and  scarring  of  the  fruit 
can  render  the  fruit  unmarketable.  The 
Applicant  states  that  melon  thrips 

f>opulations  must  be  kept  at  manageable 
evels  throughout  the  entire  pepper 
season,  and  claims  that  registered 
alternatives  are  not  providing  adequate 
control.  The  Applicant  states  that,  if  not 
adequately  controlled,  this  pest  could 
cause  yield  losses  of  up  to  100  percent, 
depending  upon  level  of  infestation.  In 
a  survey  of  pepper  growers  in  Palm 
Beach  County,  yield  losses  from  this 
pest  for  the  1992-93  season  were  40  to 
100  percent,  and  translated  to  a  dollar 
value  of  over  $5  million.  The  Applicant 
states  that  if  comparable  losses  were  to 
occur  over  the  entire  pepper-growing 
range,  losses  could  reach  over  $18 
million  state-wide. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.5 
lb.  active  ingredient  (a.i.),  or  32  fluid  oz. 
of  product,  per  acre  with  one 
application  allowed,  on  up  to  20.000 
acres  of  peppers.  This  amounts  to  a 
possible  total  of  10.000  lbs.  of  a.i.,  or 
5,000  gal.  of  product.  This  is  the  first 
time  that  the  Applicant  has  applied  for 
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the  use  of  imidacloprid  on  peppers. 
This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

List  of  Subjetts 

Environmental  protection,  Pesticide 
and  pests.  Crisis  exemptions. 

Dated;  January  6, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

!FR  Doc  94-1241  Filed  1-18-94:  8.45  am] 
BILLINC  cooc  tseo-fio-f 

pPP-180916;  FRL  4753-9] 

Receipt  of  Appitcation  for  Eme,'gency 
Exemption  to  use  Imidacloprid; 
Solicitation  of  Public  Comment 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  recei\  ed  a  specific 
exemption  request  from  the  Washington 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  Imidacloprid  (CAS 
105827-78-9)  to  treat  up  to  160,980 
acres  of  apples  to  control  aphids.  The 
Applicant  proposes  the  use  of  a  new 
chemical;  therefore,  in  accordance  with 
40  CFR  1R6.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  Februar>'  3, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identiilcation 
notation  "OPP-180916,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Qystal 


Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Cr>'Stal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  e  ajn.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6,  Crj-stal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-308- 
8791). 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  apples  to  control  aphids.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  Applicant  states  that  aphids  have 
been  a  chronic  pest  of  apples  in 
Washington.  Aphids  feed  on  the  plant 
tissues  of  young  trees,  which  can  stunt 
growth  and  possibly  affect  future 
productivity  of  the  tree.  On  large, 
vigorous  trees,  the  primary  concern  is 
fruit  damage.  Aphids  excrete  such  large 
amounts  of  honeydew  that  it  drips  on 
the  fruit,  causing  russetting  or  providing 
a  substrate  for  the  growth  of  sooty  mold. 
The  value  of  such  damaged  fruit  is 
considerably  reduced,  as  it  is  diverted  to 
a  processing  market.  The  Applicant 
states  that  some  of  the  registered 
alternative  pesticides,  while  once 
effective,  have  lost  much  of  their 
effectiveness  due  to  build-up  of  resistant 
aphid  populations.  Others  are  said  to 
only  provide  suppression,  and  not 
adequately  control  aphids.  One  of  the 


registered  alternatives  phosphamidon 
that  is  still  somewhat  effective  for  this 
pest  problem  was  withdrawn  from  the 
market  in  1991,  due  to  non-support  for 
re-registration,  and  existing  stocks  have 
been  mostly  depleted.  Another  chemical 
mevinphos  was  previously  used  for  this 
pest,  but  cases  of  occupational 
poisoning  of  farm  workers  using  this 
materia]  led  to  a  ban  for  use  on 
Washington  tree  fruits,  in  1993,  because 
of  human  risk  concerns.  Therefore,  the 
Applicant  claims  that  Washington  apple 
growers  are  left  without  adequate  means 
to  control  aphids.  The  Applicant  states 
that  information  collected  last  year  for 
one  sampling  of  apples  indicated  a  33 
percent  loss  in  crop  value  due  to  aphid 
damage. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.1 
lb.  active  ingredient  (a.i.),  or  6.4  fiuid 
oz.  of  product,  per  acre  with  a 
maximum  of  5  applications  on  up  to 
160,980  acres  of  apples,  with  no  more 
than  0.5  lb.  a.i.  (32  fluid  oz.  of  product) 
applied  per  year.  This  amounts  to  a 
possible  total  of  80.490  lbs.  of  a.i..  or 
40,245  gal.  of  product.  This  is  the  first 
time  that  the  Applicant  has  applied  for 
the  use  of  imidacloprid  on  apples.  This 
notice  does  not  constitute  a  decision  by 
EPA  on  the  application  itself.  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.. 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide).  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Washington  Department  of  Agriculture. 

List  of  Subjects 

Ennronmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Datod:  January  6. 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[PR  Doc.  94-1240  Filed  1-18-94;  8.43  am] 
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[OPP-180fl15;  FRL  4753-6] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Iprodione; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Georgia 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  pesticide  iprodione  (CAS  36734- 
19-7)  to  control  target  spot  on  up  to  940 
acres  of  tobacco  transplants  in  Georgia. 
In  accordance  with  40  CFR  166.24.  EPA 
is  .soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  February  3.  1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180915."  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
•  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  insp>ection  in 
Rm.  1128.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
ArUngton,  VA  22202  (703-308-8327). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 


(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
iprodione,  available  as  Rovral  4 
Flowable  Fungicide  (EPA  Reg.  No.  264- 
482)  and  Rovral  Fungicide  (EPA  Reg. 
No.  264-453)  from  Rhone  Poulenc  Ag 
Company,  to  control  target  spot,  caused 
by  Rhizoctonia  solani,  on  up  to  940 
acres  of  tobacco  transplants  in  Georgia. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  target 
spot  became  a  statewide  disease 
problem  on  fiue-cured  tobacco  for  the 
first  time  in  1991.  Under  conditions 
conducive  to  disease  development,  the 
disease  may  cause  serious  losses  in 
transplant  beds  and  field  tobacco 
plantings.  Growers  who  raise  their  own 
transplants  could  be  faced  with  a 
shortage  or  complete  lack  of  planting 
material  if  a  severe  outbreak  occurs, 
since  other  sources  of  planting  material 
are  generally  not  available  unless 
contracted  for  prior  to  the  growing 
season.  Also,  the  disease  may  spread  to 
the  field  and  cause  tobacco  yield  losses 
if  transplants  become  infected.  The 
Applicant  claims  that  none  of  the 
registered  pesticides  is  effective  against 
this  disease  and  that,  without  an 
effective  control,  growers  will  incur  a 
significant  economic  loss  during  the 
1994  growing  season. 

Applications  would  be  made  under 
the  proposed  exemption  at  0.5  to  1.0 
pound  of  active  ingredient  per  acre  of 
transplants  in  plant  beds  and 
greeriliouses.  Applications  would  begin 
when  watersoaked  spots  first  appear  on 
leaves  and  be  repeated  7  to  14  days  later 
if  conditions  are  favorable  for  disease 
development.  A  maximum  of  3.0 
pounds  of  active  ingredient  per  acre 
would  be  applied  per  year.  Applications 
would  be  made  between  February  1. 
1994  and  May  1.  1994. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
|40  CFR  166.24  (a)(6)].  Exemptions  for 
the  use  of  iprodione  on  tobacco 


transplants  have  been  requested  and 
granted  for  the  past  three  years,  and  an 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Op>erations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Georgia  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  January  6, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-1238  Filed  1-1&-94;  8:45  am] 
.  BILUNG  COM  U60-S0-F 

[OPP-180917;  FRL  4754-1] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Imldacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Michigan 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  insecticide  imldacloprid  (trade 
name  Admire  2  Flowable)  [CAS  No. 
105827-78-9)  to  manage  insecticide 
resistance  in  Colorado  potato  beetle  on 
up  to  30.000  acres  of  poi^iocs  in 
Michigan.  In  accordance  with  40  CFR 
166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  February  3. 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180917. '  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132.  Crystal 
Mali  #2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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Drocedures  set  forth  in  40  CFR  part  2. 
\  copy  of  the  comment  that  does  not 
:ontain  Confidential  Business 
n  formation  must  be  provided  by  the 
jubmitter  for  inclusion  in  the  public 
■ecord.  Information  not  marked 
-.onfidential  may  be  disclosed  publicly 
5y  EPA  without  prior  notice.  All  written 
lomments  filed  pursuant  to  this  notice 
ivill  be  available  for  public  inspection  in 
Rm.  1132.  Qy-stal  Mall  #2. 1921 
lefferson  Davis  Highway.  Arlington.  VA. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
=Ofi  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  S\V..  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  CS#1.  Room  52.  6th 
Floor.  2800  Jefferson  Davis  Highway, 
Arlington.  VA  (703-308-8326). 
SUPPLEMENTARY  INFORMATJON:  Pursuant 
lo  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
[7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  insecticide, 
imidacloprid.  available  as  Admire  2 
Flowable.  from  Miles  Inc..  to  control 
pesticide  resistant  Colorado  potato 
beetle  (CPB)  on  up  to  30,000  acres  of 
potatoes  in  Michigan.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 
According  to  the  Applicant,  this 
emergency  is  the  direct  result  of  severe 
insecticide  resistance  problems  and  the 
extreme  population  levels  built  up 
because  of  the  growers'  inability  to 
control  CPB. 

The  Applicant  states  that  year-to-year 
changes  in  weather  and  varieties  make 
it  difficult  to  track  long  term  trends  in 
potato  beetle  injury.  However,  there  is 
no  visible  increase  in  yields  during  this 
period  in  spite  of  major  improvements 
in  average  yield  of  new  varieties  and 
widespread  increases  in  use  of 
irrigation.  Under  current  severe 
insecticide  resistance  and  defoliation  by 
Colorado  potato  beetles,  average 
production  of  potatoes  per  acre  in 
Michigan  has  not  increased  significantly 
in  the  past  eight  years.  Losses  plus 
control  costs  in  1993  were  $10.53 
million  -  more  than  13  percent  of  the 
entire  industry' 's  expected  gross  profits. 
Under  the  proposed  exemption,  one 
application  of  Admire  2  Flowable 
would  be  made  at  the  rate  of  0.9  to  1.3 
n.  oz.  per  1.000  feet  of  row.  This  is 


equivalent  to  13.8  to  20  fi.  oz.  of 
formulated  product  per  acre  with  34 
inches  between  the  rows. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.. 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  [40 
CFR  166.34  (a)(l)l.  Imidacloprid  is  a 
new  chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Michigan  Department  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated;  )anuar>'  6,  1994. 

Stephen  L.  Johnson, 

Acting  Director,  Pegistration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc  94-1239  Filed  1-18-94;  8:45  eml 
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FEDERAL  COMMUrMCATiONS 
COMJyUSSiON 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  12, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
S€r\'ice.  Inc..  2100  M  Street  NW..  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0012 
Title:  Application  for  Additional  Time 

to  Construct  a  Radio  Station  (Under 

47  CFR  parts  21,  23.  and  25) 


Form  Number:  FCC  Form  701 
Action:  Revisions  of  a  currently 

approved  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  200 
responses;  2  hours  average  burden  per 
response;  400  hours  total  annual 
burden 

Needs  and  Uses:  FCC  Form  701  is 
used  when  applying  for  additional  time 
to  construct  a  radio  or  satellite  station. 
In  addition  to  the  requirements 
contained  in  the  form,  applicants  may 
be  subject  to  other  requirements 
contained  in  the  Rules.  FCC  Form  701 
is  used  by  agency  staff  personnel  to 
determine  whether  to  grant  the 
applicant's  request  for  an  additional 
period  of  time  to  construct  a  station. 
The  agency  could  not  determine 
whether  the  applicant's  request  for 
additional  time  should  be  granted 
without  the  information  collection. 
Other  showings  may  be  necessary  in 
addition  to  those  specified  in  the 
application  form  to  comprise  a  complete 
filing.  The  form  has  been  revised  to 
include  the  certification  required  by  the 
Commission's  rules  implementing  the 
provisions  of  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
IFR  Doc.  94-1204  Filed  1-18-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Port  of  Oakland/Marine  Terminals 
Corporation  Agreen>ent<s)  Filed;  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Wa.shington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Ln'erested  persons  should 
consult  this  se-  lion  before 
communicating  with  he  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-004008-014. 
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Title:  Port  of  Oakland/Marine 
Terminals  Corporation  Terminal 
Agreement 

Parties: 

Port  of  Oakland  ("Port"). 

Marine  Tenninals  Corporation 
("MTC"). 

Synopsis:  The  proposed  amendment 
would  permit  the  Port  to  assign  certain 
marine  terminal  facilities  to  MTC.  It  also 
deletes  two  container  cranes  used  by 
MTC. 

Agreement  No.:  224-20016^-009. 

Title:  Port  of  Oakland/Norsul 
Intemacional  S.A.  Terminal  Agreement. 

Parties: 

Port  of  Oakland. 

Norsul  Intemacional  S.A. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement  to 
June  30.  1994. 

Agreement  No.:  224-200580-001. 

Title:  Port  of  Oakland/Marine 
Terminals  Corporation  Terminal 
Agreement. 

Parties: 

Port  of  Oakland  ("Port"). 

Marine  Terminals  Corporation 
("MTC"). 

Synopsis:  The  proposed  amendment 
provides  that  MTC  will  receive  reduced 
dockage  and  wharfage  payments  from 
certain  vessels  which  have  previously 
called  at  other  of  the  Port's  public 
terminals  in  lieu  of  the  compensation  to 
MTC  provided  elsewhere  in  the 
Agreement. 

Agreement  No.:  224-200710-001. 

Title:  Port  of  Oakland/Canadian 
Transport  Company  Terminal 
Agreement. 

Parties: 

Port  of  Oakland  ("Port"). 

Canadian  Transport  Company 
("CTC"). 

Synopsis:  The  proposed  amendment 
provides  for  CTC  to  transfer  its 
operations  and  rights  and  obligations  to 
the  Port's  Ninth  Avenue  Terminal 

Agreement  No.:  224-200819. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Bermuda  Container  Line 
Ltd.  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Bermuda  Container  Line  Ltd. 
("BCLL"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  BCLL  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Ports  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port 


Agreement  No.:  224-200820. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey /CoDtsbip  Containerlines, 
Inc.  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Contship  Containerlines  Inc. 
("Contship"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Contship  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200821. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Croatia  Line  Incentive 
Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Croatia  Line  ("Croatia"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Croatia  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200822. 

T;f'e:  The  Port  Authority  of  New  York 
&  New  Jersey/Ivaran  Agencies.  Inc. 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Ivaran  Agencies.  Inc.  ("Ivaran"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Ivaran  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200823. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Mitsui  O.S.K.  Lines 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Mitsui  O.S.K.  Lines  ("Mitsui"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Mitsui  a  container  . 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 


container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200824. 

Tit}e:  The  Port  Authority  of  New  York 
&  New  Jersey/Neptune  Orient  Lines  Ltd. 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Neptime  Orient  Lines  Ltd.  ("NOL"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  NOL  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200825. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Orient  Overseas  Container 
Lines  USA  Ina  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Orient  Overseas  Container  Lines  USA 
Inc.  ("OOCL"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  OOCL  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  frtjm 
the  Port. 

Agreement  No.:  224-200826. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Solar  International 
Shipping  Incentive  Agreement. 

Parties: 

The  Port  Authoritj-  of  New  York  & 
New  Jersey  ("Port"). 

Solar  International  Shipping  ("SIS"). 

S\7iopsis:  The  Agreement  provides  for 
the  Port  to  pay  SIS  a  container  incentive 
of  $20.00  for  each  import  container  and 
$30.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1994,  provided  each  container  is 
shijjped  by  rail  to  or  from  p>oints  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200827. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Maersk  Inc.  Incentive 
Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 
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Maersk,  Inc.  ("Maersk"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Maersk  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200828. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Evergreen  America  Corp. 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port "). 

Evergreen  American  Corp. 
("Evergreen"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Evergreen  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200829. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Gd>Tiia  America  Line,  Inc. 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Gdynia  America  Line.  Inc.  ("GALI"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  GALI  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200830. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Safbank  Line,  Ltd. 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Safbank  Line.  Ltd.  ("Safbank  "). 

S>7Jops/s;  The  Agreement  provides  for 
the  Port  to  pay  Safbank  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200831. 


Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Hapag  Lloyd  (America) 
Inc.  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Hapag  Lloyd  (America)  Inc. 
("Hapag"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Hapag  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200832. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Nedlloyd  Lines  USA 
Incentive  Agreement. 

Parties; 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Nedlloyd  Lines  USA  ("Nedlloyd"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Nedlloyd  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200833. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Lykes  Brothers  Steamship 
Co.  Container  Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

Lykes  Brothers  Steamship  Co. 
("Lykes"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Lykes  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200834. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/NYK  Line  (North 
America),  Inc.  Container  Incentive 
Agreement. 

Parties: 

The  Port  Authority  of  New  York  & 
New  Jersey  ("Port"). 

NYK  Line  (North  America),  Inc. 
("NYK"), 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  NYK  a  container 


incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  12, 1994. 
IFR  Doc.  94-1153  Filed  1-18-94;  845  ami 

BILUNG  CODC  6730-01-M 


DEPARTMEfrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  a  three-year 
approval  of  Form  ACF-118  as  proposed 
in  this  package.  This  request  entitled: 
"Child  Care  and  Development  Block 
Grant  Preprint"  was  previously 
approved  under  0MB  Coi^.trol  Number 
0970-0114.  This  request  is  sponsored  by 
the  Division  of  Child  Care  of  the 
Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  this  information 
collection  may  be  obtained  from 
Stephen  R.  Smith  of  the  Office  of 
Information  Systems  Management,  ACF, 
by  calling  202-401-6964. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Oliven. 
0MB  Desk  Officer  for  ACJ',  OMB 
Reports  Management  Branch,  New 
Executive  Office  Building,  room  3002, 
725  17th  Street,  NVV..  Washington,  DC 
20503.  (202)  395-7316. 

Information  on  Document 

Title:  Plan  for  Child  Care  and 
Development  Block  Grant  Form  ACF- 
118. 

OMB  NO. .0980-0241. 

Description:  The  Child  Care  and 
Development  Block  Grant  (the  Block 
Grant)  program  provides  funds  to  States, 
Territories,  and  Tribal  Organizations  to 
increase  the  affordability,  availability 
and  quality  of  child  care  services. 
Section  658E  of  the  Child  Care  and 
Development  Block  Grant  Act  of  1990 
(section  5082  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508)  requires  lead  agencies 
responsible  for  administering  the  Block 
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Grant  program  to  biennially  submit  a 
plan  to  the  Secretary  of  the  Department 
of  Health  and  Human  Services.  The  plan 
constitutes  an  agreement  between  the 
grantee  and  the  Federal  government  as 
to  how  the  Block  Grant  program  will 
operate  within  the  area  served  by  the 
grantee.  The  plan  also  provides 
assurances  that  the  program  will  be 
administered  in  conformance  with  the 
Act,  pertinent  Federal  regulations,  and 
other  applicable  instructions  or 
guidelines  issued  by  the  Department. 

The  preprint  assists  and  guides  lead 
agencies  in  submitting  Block  Grant 
plans.  The  plan  preprint  is  arranged  in 
five  sections: 

Fart  1 — Assurances;  Part  2 — Lead 
Agency  Responsibilities;  Part  3 — Child 
Care  Services;  Part  4 — Activities  to 
Improve  the  Quality  of  Child  Care  and 
to  Increase  the  Availability  of  Early 
Childhood  Development  and  Before- 
and  After-Sch<3o1  Services;  and  Part  5 — 
Program  Operalions.  The  standardized 
fonnat  will  ensure  that  complete 
program  information  is  submitted; 
provide  usable  information  needed  to 
compile  and  compare  program  data;  and 
expedite  timely  reviews. 

Annual  Number  of  Respondents:  269. 

Annual  Frequency.  6. 

Average  Burden  Hours  Per  Eesponse: 
20.8. 

Total  Burden  Hours:  33.625. 

(Note;  Block  Grant  Plans  are  .submitted 
biennidlly.) 

Dated:  January  10.  1994. 
I.arry  Gaeirero, 

Dt'jiuty  Director.  Office  of  Information 
Systems  Management. 
IFR  D(>c.  94-1195  .Filed  1-18-94:  8:45  anal 

GILUNG  COOC  41S4-01-M 


Food  and  Daig  Administration 
[Docket  No.  93P-0464] 

Canned  Tuna  Deviating  From  Identity 
Standard;  Temporary  Permit  for  Market 
Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FT)A)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Bumble  Bee  Seafoods.  Inc.,  to  market 
test  products  designated  as  "Chunk 
Light  Tuna  with  Jalapeno  in  Water"  and 
"Chunk  Light  Tuna  with  Jalapeno  in 
Oil"  that  deviate  from  the  U.S.  standard 
of  identity  for  canned  tuna  (21  CFR 
161.190).  The  purpose  of  the  temporary 
permit  is  to  allow  the  applicant  to 
measure  consumer  acceptance  of  the 


products,  identify  mass  production 
problems,  and  assess  commercial 
feasibility. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  April  19,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  pwrmits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA 
is  giving  notice  that  it  has  issued  a 
temporary  permit  to  Bumble  Bee 
Seafoods.  Inc.,  P.O.  Box  85362.  San 
Diego.  CA  92186-5362. 

The  permit  covers  limited  interstate 
marketing  tests  of  canned  tuna  products 
formulated  by  adding  chopped  or  diced 
jalapeno  peppers  that  have  been 
previously  prepared  and  packed  in 
brine.  The  foods  deviate  from  the  U.S. 
standard  of  identity  for  canned  tuna  in 
that  the  products  contain  diced  or 
chopped  green  jalapeno  peppers.  The 
amount  of  jalapeno  peppers  added  will 
not  exceed  10  percent  of  the  water 
capacity  of  the  can.  Jalapeno  peppers 
will  replace  part  of  the  liquid  packing 
medium  (water  or  oi!)  and  will  not 
affect  the  tuna  fish  fill  portion.  The  test 
products  m.eet  all  requirements  of  the 
standard  with  the  e.xception  of  this 
deviation. 

The  firm  pn?viously  held  a  temporary 
permit  for  these  products  which  expired 
on  March  1, 19S3.  Notice  of  issuance  of 
the  permit  and  a  subsequent 
amendment  of  the  permit  were 
published  in  the  Federal  Register  of 
September  24.  1991  (56  FR  48212),  and 
of  July  21, 19G2  (57  FR  32226). 
respectively. 

FDA  finds  that  issuance  of  the  new 
permit  is  in  the  interest  of  consumers 
because  it  will  provide  for  a  wider 
variety  of  tuna  products  and  allow  for 
collection  of  additional  data  in  support 
of  a  petition  to  amend  the  standard  of 
identity  for  canned  tuna. 

For  the  purpose  of  this  permit,  the 
names  of  tiie  products  are  "Chunk  Light 
Tuna  with  Jalapeno  in  Water"  and 
"Chunk  Light  Tuna  with  Jalapeno  in 
Oil."  The  information  panels  of  the 
labels  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9. 


This  fwrrait  provides  for  the 
temporary  marketing  of  300,000  cases 
containing  24  cans  of  tuna  with  jalapeno 
peppers  in  spring  water  and  400,000 
cases  containing  24  cans  of  tuna  with 
jalapeno  peppers  in  soybean  oil,  each 
can  weighing  175  grams  (6  1/8  ounces). 
The  products  will  be  manufactured  at 
Bumble  Bee  Seafoods,  Inc.,  Santa  Fe 
Springs,  CA  90067.  and  Bumble  Bee 
International,  Inc.,  Malecon  Industrial 
Zone,  Mayaguez,  PR  00708.  The 
products  will  be  distributed  throughout 
the  United  States  and  its  territories  and 
possessions. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  labels  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective 
for  15  months,  beginning  on  the  date  the 
foods  are  introduced  or  caused  to  be 
introduced  into  interstate  commerce, 
but  not  later  than  April  19,  1994. 

Dated:  January  10, 1994. 
Fred  R.  Shank. 

D/ret  tor.  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  94-1155  Filed  1-18-94;  8:45  am] 

BILLMa  coot  416&-01-F 


National  Institutes  of  Healtti 
Division  of  Researcfi  Grants;  Meeting 

Pursuar.l  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Itesearch  Grants 
Behavioral  and  Neuroscienees  Special 
Fmphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b{c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  in  the  various  areas 
and  disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  telephone  301-594-7265.  will 
furnish  summaries  of  the  meeting  ahd 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant ' 
Applications 

Scientific  Be\iew  Administrator:  Dr. 
Leonard  Jacubtzak  (301)  594-7198. 


i36 
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Dote  of  Meeting:  January  19,  1994. 
Place  of  Meeting:  West  wood  Bldg, 
n325C,  NIH,  Belhesda.  MD 
elephone  Conference). 
Time  of  Meeting:  2  p.m. 
This  notice  is  being  published  less 
an  15  days  prior  to  the  meeting  due 
the  difficulty  of  coordinating  the 
:endance  of  members  because  of 
nflicting  schedules. 

atalog  of  Federal  Domestic  Assistance 

agram  Nos.  93.306.  93.333,  93.337,  93.393- 

.396,  93.837-93.844,  93.84&-93.878, 

.892,  93.893,  National  Institutes  of  Health, 

iS] 

Dated;  January  13, 1994. 

san  K.  Feldman, 

mmittee  Management  Officer,  NIH. 

I  Doc.  94-1406  Filed  1-1&-94;  8;45  am) 

UNO  CCOC  4140-01-M 


iblic  Health  Service 

atement  of  Organization,  Functions, 
d  Delegations  of  Authority;  Office  of 
e  Assistant  Secretary  for  Health 

Part  H.  Public  Health  Service  (PHS). 
apter  HA  (Office  of  the  Assistant 
cretary  for  Health),  of  the  Statement 
Organization,  Functions,  and 
slegations  of  Authority  for  the 
ipartment  of  Health  and  Human 
rvices  (DHHS)  (42  FR  61318. 
fcember  2, 1977,  as  amended  most 
:ently  at  58  FR  7140-41.  February  4, 
93)  is  amended  to  reflect  changes  in 
e  Office  of  Research  Integrity  (ORI), 
fice  of  the  Assistant  Secretary  for 
jalth  (OASH),  as  required  by  the 
itional  Institutes  of  Health 
ivitalization  Act  of  1993,  Public  Law 
3—43.  Section  161  of  the  law  amended 
ction  493  of  the  Public  Health  Service 
;t,  42  U.S.C.  section  289B,  in  several 
spects.  Specifically,  section  493,  as 
lended,  requires  that  the  ORI  be  an 
dependent  entity  in  DHHS  and  that 
B  Director,  ORI,  report  to  the 
cretary.  This  revision  accomplishes 
e  statutory  mandate  while  leaving  ORI 
ganizationally  within  the  OASH  for 
idget  and  general  administrative 
irposes. 

Tnis  notice  does  not  affect  the 
thority  of  the  Food  and  Drug 
iministration  to  conduct   - 
vestigations  of  alleged  misconduct 
lely  involving  regulated  research. 

Sfice  of  the  Assistant  Secretary  for 
salth 

Under  chapter  HA,  Office  of  the 
ssistant  Secretary  for  Health,  section 
\-20,  Functions,  delete  in  its  entirety 
e  titles  and  statements  for  the  Office 
Research  Integrity  (HAG),  the 
vision  of  Policy  and  Education 


(HAG2),  and  the  Division  of  Research 
Investigations  (HAG33,  and  add  the 
following: 

Office  of  Research  Integrity  (HAG) 

The  Director  reports  to  the  Secretary 
and  will:  (1)  Oversee  and  direct  PHS 
research  integrity  activities  o*n  behalf  of 
the  Secretary  with  the  exception  of  the 
regulatory  research  integrity  activities  of 
the  Food  and  Drug  Administration;  (2) 
evaluate  and  monitor  research  integrity 
operations  activities,  including  case 
investigations  and  evaluations, 
institutional  assurance  programs,  and 
prevention  and  education  activities;  (3) 
coordinate  the  development  of  research 
integrity  policies  designed  to  ensure 
that  subjects  of  investigations  and 
whistleblowers  are  treated  fairly, 
including  clear  specification  of  what 
constitutes  misconduct,  a  fair  hearing 
process,  appropriate  time  limits  on 
pursuing  allegations,  specific 
whistleblower  protection  and  guidelines 
to  discourage  malicious  allegations  of 
misconduct;  and  (4)  m.anage  the 
financial  resources  and  provide  overall 
administrative  guidance  in  carrying  out 
the  activities. 

Division  of  Policy  and  Education 
(HAG2). 

The  Director  and  staff:  (1)  Develop 
policies,  procedures,  and  regulations  for 
review  by  the  Director,  Office  of 
Research  Integrity,  and 
recommendations  to  the  Secretary;  (2) 
administer,  review,  and  approve 
institutional  assurances;  (3)  administer 
the  PHS  ALERT  system  which  provides 
pertinent  information  on  research 
misconduct  findings  and  administrative 
actions  to  PHS  officials;  (4)  develop  and 
implement  research  misconduct 
prevention  and  education  activities  for 
PHS  extramural  and  intramural 
programs;  (5)  coordinate  the 
dissemination  of  research  integrity 
policies,  procedures,  and  regulations; 
(6)  conduct  policy  analyses  and  studies 
to  improve  DHHS  research  integrity 
policies  and  procedures;  and  (8) 
coordinate  Freedom  of  Information 
(FOI)  and  Privacy  Act  responsibilities 
relating  to  research  misconduct  issues. 

Division  of  Research  Investigations    . 
(HAG3) 

The  Director  and  staff:  (1)  Review  and 
monitor  investigations  conducted  by 
applicant  and  awardee  institutions;  (2) 
conduct  investigations  involving 
extramural  and  intramural  research 
programs  when  necessary;  (3)  develop 
and  recommend  findings  of  misconduct 
and  proposed  administrative  actions 
against  those  who  committed 
misconduct;  (4)  evaluate  investigations 


and  investigatory  findings  of  awardee 
and  applicant  institutions  and  develop 
and  recommend  findings  and  propose 
administrative  actions;  (5)  assist  the 
Office  of  the  General  Counsel  (OGC)  in 
preparing  and  presenting  cases  in 
hearings  before  the  Research  Integrity 
Adjudications  Panel  of  the  DHHS 
Departmental  Appeals  Board;  (6) 
provide  information  on  DHHS  policies 
and  procedures,  as  requested,  to 
individuals  who  have  made  an 
allegation  or  have  been  accused  of 
research  misconduct;  and  (7)  assure  that 
DHHS  policies  and  procedures  are 
properly  implemented  in  research 
misconduct  cases. 

Under  Chapter  HA,  Section  HA-30, 
Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  to  officials  of  the  Office  of 
Research  Integrity  that  were  in  effect 
prior  to  the  effective  date  of  this 
reorganization  shall  continue  in  effect 
pending  further  redelegation. 

Dated:  January  10.  1994. 
Donna  E.  Shalala, 
Secretary. 

[FR  n^.  94-1163  Filed  1-18-94;  8.45  am) 
BILUNG  COOC  416&-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managenrtent 

(CA-01&-4210-01,  CACA  33715] 

Realty  Action;  Recreation  and  Public 
Purposes  Act  Classification,  Yuba 
County,  CA 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
found  suitable  for  classification  for  lease 
or  conveyance  to  the  County  of  Yuba 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act.  as 
Amended  (43  U.S.C.  869  et  seq).  The 
County  of  Yuba  proposes  to  utilize  the 
land  for  recreation  in  conjunction  with 
the  county's  Hammond  Grove  Park 
which  adjoins  the  subject  tract. 

T.  16N.  R.  5E.,  M.D.M. 
Sec.  22:  lot  5  (24.25-acres,  more  or  less) 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  above  land  is 
segregated  from  settlement,  location  and 
entry  under  the  public  land  laws  and 
from  the  mining  laws — except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act.  The  previous 
Recreation  and  Public  Purposes 
classification,  S  066805,  and  R&PP 
lease,  CACA  3564,  are  hereby 
terminated. 

The  land  is  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
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consistent  with  current  BLM  land  use 
planning  and  is  considered  to  be  in  the 
public  interest. 

SUPPt.EMENTARY  INFORMATION:  The  lease/ 
patent,  would  be  subject  to  the 
following  terms,  conditions  and 
reservations:  (1)  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior;  (2)  a  right-of- 
way  for  ditches  and  canals  constructed 
by  the  authority  of  the  United  States;  (3) 
all  minerals  shall  be  reserved  to  the 
United  States. 

ADDRESSES:  Interested  parties  may 
submit  comments  concerning  the 
classification  and/or  the  county's  R&PP 
application  to  the  District  Manager,  do 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street,  Folsom,  CA  95630; 
comments  must  be  received  no  later 
than  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
action  is  available  at  the  Folsom 
Resource  Area  Office.  Contact  Mike 
Kelly  at  (916)  985-4474  or  at  the 
address  listed  above. 
D.K.  Swickard, 
Area  Manager. 
|FR  Doc.  94-1197  Filed  1-18-94;  8.45  am] 

BILUNO  CODE  4310-40-M 


Fish  and  Wildlife  Service 

Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
Contest 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  Service  announces  the 

dates  and  locations  of  the  1994  Federal 

Duck  Stamp  Contest,  and  the  pubUc  is 

invited  to  attend. 

DATES:  1.  This  action  is  effective  July  1, 

1994,  the  beginning  of  the  1994-1995 

contest. 

2.  The  public  may  view  the  1994 
Federal  EKick  Stamp  Contest  entries  on 
Sunday,  October  30,  from  1-5  p.m.,  and 
Monday,  October  31, 1994,  from  10  a.m. 
to  2  p.m.,  in  the  Department  of  the 
Interior  Auditorium. 

3.  This  year's  contest  will  be  held 
from  November  1-2, 1994,  beginning  at 
10:30  a.m.  on  Tuesday  and  continuing 
at  9  a.m.  on  Wednesday. 

4.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime  after 
July  1.  but  all  must  be  postmarked  no 
later  than  midnight  September  15. 
ADDRESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 


rights  and  the  display  and  participation 
agreements  should  be  addressed  to: 
Federal  Duck  Stamp  Contest,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street,  NW.,  suite  2058, 
Washington,  DC  20240. 

Location  of  contest:  Department  of  the 
Interior  Building  Auditorium  (C  Street 
Entrance),  1849  C  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Duck  Stamp  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240,  Telephone:  (202)  208-^354  or 
(202) 208-5508. 

SUPPLEMENTARY  INFORMATION:  The  five 
eligible  species  for  the  1994-1995  duck 
stamp  contest  are  listed  below: 

(1)  Canada  Goose. 

(2)  Greater  Scaup. 

(3)  Mallard. 

(4)  Green-winged  Teal. 

(5)  Northern  Pintail. 

The  primary  author  of  this  document 
is  Lita  Poole,  U.S.  Fish  and  Wildlife 
Service. 

Dated:  January  10, 1994. 
Bruce  Blanchard, 
Acting  Director. 
[PR  Doc.  94-1222  Filed  1-18-94;  8:45  am] 

BILUNO  CODE  4310-6»-M 


INSTITUTE  OF  AMERICAN  INDIAN  AND 
ALASKA  NATIVE  CULTURE  AND  ARTS 
DEVELOPMENT 

Request  for  Nominations  to  the  Board 
of  Trustees 

AGENCY:  Institute  of  American  Indian 
and  Alaska  Native  Culture  and  Arts 
Development  (aka  Institute  of  American 
Indian  Arts). 
ACTION:  Request  for  nominations. 

SUMMARY:  The  Board  direct  the 
Administration  of  the  Institute  of 
American  Indian  and  Alaska  Native 
Culture  and  Arts  Development, 
including  soliciting,  accepting,  and 
disposing  of  gifts,  bequests,  and  other 
properties  for  the  benefit  of  the  Institute. 
The  Institute,  established  under  Public 
Law  99-498  (20  U.S.C.  4411  et  seq.), 
provides  scholarly  study  of  and 
instruction  in  Indian  art  and  culture, 
and  establishes  programs  which 
culminate  in  the  awarding  of  degrees  in 
the  various  fields  of  Indian  art  and 
culture. 

The  Board  consists  of  thirteen 
members  appointed  by  the  President  of 
the  United  States,  by  and  with  the 
consent  of  the  U.S.  Senate,  who  are 
American  Indians  or  persons 
knowledgeable  in  the  field  of  Indian  art 
and  culture.  This  notice  requests 


nominations  to  fill  five  appointments  on 
the  Board  of  Trustees. 
DATES:  Nominations  will  be  accepted 
until  February  18,  1994. 

ADDRESSES:  Nominations  may  be  sent  to 
the  Chairman,  Board  of  Trustees, 
Institute  of  American  Indian  Arts,  Post 
Office  Box  1836.  Santa  Fe,  New  Mexico 
87504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Blankenship,  Chairman  of  the 
Board  of  Trustees,  Institute  of  American 
Indian  Arts,  Post  Office  Box  20006, 
Santa  Fe.  New  Mexico  87504;  505-988- 
6278. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  99-^98  (20  U.S.C.  4412(a)(2)(b), 
requires  the  President  to  publish  in  the 
Federal  Register  an  announcement 
regarding  nominations  of  the 
Presidentially  appointed  members  of  the 
Board  of  Trustees  of  the  Institute.  On 
February  22,  1991  (56  FR  8099, 
February  26,  1991),  the  President 
delegated  to  the  Chairman  of  the  Board 
of  Trustees  the  responsibility  to  publish 
an  announcement  regarding  these 
nominations  in  the  Federal  Register.  All 
nominations  submitted  will  be 
forwarded  to  the  President  for 
consideration. 

Dated:  Deceml)er  30, 1993. 
Ken  Blankenship, 

Chairman,  Board  of  Trustees.  Institute  of 
American  Indian  and  Alaska  Nati\,v  Culture 
and  Arts  Development. 
(PR  Doc.  94-1217  Filed  1-18-94:  8:45  am) 

BILUNO  CODE  0000-00-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32440] 

Louisville  &  Indiana  Railroad 
Company;  Acquisition  and  Operation 
Exemption;  Consolidated  Rail 
Corporation 

Louisville  &  Indiana  Railroad 
Company  (LIRC),  a  noncarrier.  has  filed 
a  notice  of  exemption  to  acquire  and 
operate  approximately  115  miles  of  rail 
line  of  Consolidated  Rail  Corporation. 
The  transaction  is  expected  to  be 
consummated  on  or  about  March  12, 
1994. 

The  115  miles  of  rail  line  being 
acquired  (the  Louisville  Cluster), 
include:  (1)  The  Louisville  Secondary 
Track  from  Indianapolis,  IN  (milepost 
4.0)  to  Louisville,  KY  (milepost  110.6); 
(2)  the  Dutch  Lane  Runner  Track  from 
JeffersonvilleilN  (milepost  0.0)  to  the 
end  of  the  track  (milepost  2.7);  (3)  the 
South  Columbus  Running  Track  at 
Columbus,  IN  (milepost  0.0)  to  the  end 
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of  the  track  (milepost  3.0);  (4)  the 
Kentucky  Street  Secondary  Track  in 
Louisville  0.7  miles  in  length:  and  (5) 
the  Louis\.lie  Industrial  Lead  Track  in 
Louisville,  1.5  miles  in  length. 

This  transaction  is  related  to  a  notice 
of  exemption  in  Finance  Docket  No. 
32441,  Peter  A.  Gilbertson,  et  al.— 
Continuance  in  Osntrol  Exemption — 
Louisville  &  Indiana  Railroad  Company, 
filed  Deconber  23. 1993,  in  which  the 
applicants  seek  to  acquire  control  of 
URC  and  continue  in  control  of  Chicago 
SouthShore  4  South  Bend  Railroad. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Adam  M. 
Mycyk.  1350  New  York  Avenue,  NW.. 
suite  800,  Washington,  DC  20005-4797. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d} 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatic,  ily  stay  the  transaction. 

Decided.  January  11, 1994. 

By  the  Commission,  David  M.  KoDSchnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-1253  Filed  l-l»-94:  8:45  am] 

WLUNQ  COOe  703B-01-P 

[Flnanc*  Docket  Ho.  32428] 

Morris  Leasing  Co.,  Ltd.;  Acquisttion 
and  Operation  Exemption;  Lines  of 
Consolidated  Rail  Corporatk>n 

Morris  Leasing  Co.,  Ltd.  (Morris),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  to  acquire  and  operate  the 
following  rail  lines  owned  by 
Consolidated  Rail  Corporation  (Conrail). 
in  St.  Joseph  County,  MI:  (1)  The 
Quincy  Secondary  Track,  between 
milepost  4  -1.2,  at  or  near  White  Pigeon 
and  milepost  406.84,  at  or  near  Sturgis; 
(2)  the  GR&I  Industrial  Track,  between 
milepost  146.4  and  milepost  150.7,  at  or 
near  Sturgis;  and  (3)  the  Goshen 
Industrial  Track,  between  milepost  28.4 
and  milepost  29.3,  at  or  near  Sturgis. 
The  line  segments  total  a  distance  of 
approximately  19.56  miles.  Morris 
indicates  that  it  will  enter  into  an 
agreement  with  Michigan  Southern 
Railroad  Company,  Inc.  (Michigan 
Southern)  to  operate  as  a  contract  carrier 
over  the  lines.  Morris  will  retain  the 
common  carrier  service  obligation.  TTie 
parties  expected  to  consummate  the 
transaction  on  or  after  the  December  30, 
1993  effective  date  of  the  exemption. 

The  transaction  is  related  to  a  petition 
for  exemption  filed  concurrently  in 
Finance  Docket  No.  32429.  Gordon 


Morris — Cont.  in  Control  Exempt. — 
Morris  Leasing  Co.,  Ltd.,  in  which 
Gordon  Morris,  a  noncarrier  individual, 
seeks  to  continue  in  control  of  Morris 
and  Michigan  Southern,  a  class  III 
shortline  rail  carrier  upon  Morris 
becoming  a  class  ID  rail  carrier.' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Thomas  F. 
McFarland,  Jr.,  20  North  Wacker  Drive, 
suite  3118,  Chicago.  IL  6060&-3101. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  11, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-1254  Filed  1-18-94;  8:45  am) 

BILUNO  COOE  7035-01-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revised  Schedule  of  Remuneration  for 
the  UCX  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  1994. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12,  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  after  April 
2,  1994. 


Pay  grade 

Monttily 
rate 

(1)  Commissioned  Officers: 

O-10 

S10  525 

0-9- „ 

9,752 

Pay  grade 

Monttity 
rate 

0-8 

8  942 

0-7 

8,053 

0-6 __. _ 

0-5 

0-4 

0-3 

6,845 
5.730 
4,717 
3  793 

0-2 _ _ _ 

0-1  

3,018 
2,266 

(2)    Commissioned   Officers    Witti 
Over  4  Years  Active  Duty  As  An 
Enteted  Member  Or  Warrant  Of- 
ficer: 
0-3E  

4,343 

0-2E  „ 

0-1 E  

3,633 
2  987 

(3)  Warrant  Officers: 

W-5  

5  100 

W-4  

4,354 
3664 

W-3 

W-2 _ 

W-1  

3,104 
2  576 

(4)  Enlisted  Personnel: 

E-9  

3  937 

E-8  

3  346 

£-7  

2,905 

E-6  ._ 

2.515 

E-5  

2  145 

E-4  _ 

E-3 

E-2  

1,785 
1.564 
1  436 

E-1   

1.231 

'  To  avoid  an  unlawful  control  violation  pursuant 
to  49  CFR  1013,  Mr.  Morris  has  placed  the  stock  of 
Morris  in  an  irrevocable  voting  trust  with  an 
independent  voting  trustee. 


The  publication  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington.  DC,  on  January  12, 
1994. 

Doug  Ross. 
Assistant  Secretary. 
IFR  Doc.  94-1229  Filed  1-18-94;  8:45  am] 

BILUMG  COOE  4$10-3O-M 


LEGAL  SERVICES  CORPORATION 

Solicitation  for  Proposals  for  the 
Provision  of  Civil  Legal  Services  to  the 
Fort  Apache  Area  of  Arizona 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Withdrawal  of  request  for 
proposals. 

SUMMARY:  This  document  withdraws  the 
Legal  Services  Corporation's  (LSC) 
request  for  proposals  to  provide  civil 
legal  services  in  1994  to  the  LSC-eiigible 
Native  American  client  population  in 
the  Fort  Apache  Indian  Reservation 
Area. 

DATES:  The  solicitation  is  withdrawn  as 
of  January  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Manager,  Grants  and 
Budget  Division,  Office  of  Program 
Services,  Legal  Services  Corporation 
750  First  Street,  NE..  11th  Floor, 
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Washington.  DC  20002^250,  (202)  336- 
8825. 

SUPPLEMENTARY  INFORMATION:  Since 
publication  of  the  notice  of  a  solicitation 
for  proposal  on  Jan.  7. 1994,  (59  FR 
1034),  the  Corporation  has  learned  that 
a  proposed  merger  between  two  current 
LSC  recipients,  to  serve  the  indicated 
population  better,  may  be  concluded 
shortly.  Therefore,  LSC  is  withdrawing 
its  request  for  proposals,  which  had  a 
submission  deadline  date  of  Feb.  17, 
1994. 

Dated:  January  13. 1994. 
Charles  T.  Moses, 

Deputy  Director,  Office  of  Program  Services. 
|FR  Doc.  94-1262  Filed  1-18-94;  8:45  am] 

BILUNG  CODE  7D50-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
23,  1993,  through  January  6,  1994.  The 
last  biweeklv  notice  was  published  on 
January  5,  1994  (59  FR  615). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 


proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  He  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  18, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 


for  a  hearing  and  a  petition  for  leave  to 
intervene.  Re4uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  mdTter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
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and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requiremi.    s  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  Lhe  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  A.  y  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(80G)  248- 
5100  (in  M  ..soun  l-(800)  342-6700). 
The  Western  Union  of>erator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Fro)ect  Director): 
petitioner's  name  and  telephone 


number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests:  October 
26. 1993 

Description  of  amendment  requests: 
The  proposed  amendment  would 
change  the  maximum  nominal 
enrichment  of  the  fuel  allowed  to  be 
used  in  the  reactor  core.  Specifically,  in 
Technical  Specification  5.3.1,  "Fuel 
Assemblies,"  the  fuel  enrichment  would 
change  from  "a  maximum  enrichment  of 
4.05  weight  percent  U-235"  to  "a 
maximum  radially  averaged  enrichment 
of  4.30  weight  percent  U-235  at  any 
axial  location." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1  -  Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  protnbility  or 
consequences  of  an  accident  previously 
evaluated.  The  adequacy  of  a  given  core 
design  must  be  demonstrated  for  each  core 
prior  to  core  reloading.  The  fuel  enrichment 
is  only  one  of  the  factors  that  must  be 
considered  in  this  determination.  The  fuel 
enrichment  does  not  directly  impact  the 
results  of  the  plant  safety  analysis. 

The  Unit  1.  2,  and  3  fuel  and  storage  areas 
have  been  analyzed  for  a  maximum  radially 


averaged  enrichment  of  any  axial  enrichment 
zone  with  a  fuel  assembly  of  4.30  w/o  U-235. 
The  critical ity  analysis  for  Palo  Verde's  spent 
fuel  pool  is  presented  in  Section  D.3, 
Criticality  Safety  Analysis.  The  results  of 
these  analyses  indicate  that  handling  and 
storage  of  such  fuel  assemblies  do  not 
involve  an  unreviewed  safety  question.  The 
results  of  these  analyses  are  within  the 
acceptance  criteria  defined  in  TS  5.6.1. 
"Criticality." 

The  applicable  codes,  standards  and 
regulations  of  criticality  safety  for  spent  fuel 
and  new  fuel  storage  include  the  following: 

-  General  Design  Criterion  62  -  Prevention 
of  Criticalitv  in  Fuel  Storage  and  Handling. 

-  NUREG-OeOO,  USNRC  Standard  Review 
Plan.  Section  9.1.2.  Spent  Fuel  Storage  and 
Section  9.1.1,  New  Fuel  Storage. 

-  ANSI/ANS-57.2-1983.  "Design 
Requirements  for  Light  Water  Reactor  Spent 
Fuel  Storage  Facilities  at  Nuclear  Power 
Plants,"  Section  6.4.2 

-  ANSI/ANS-57.3-1983,  "Design 
Requirements  for  New  Fuel  Storage  Facilities 
at  Light  Water  Reactor  Plants,"  Section  6.2.4 

•  Qualification  of  Analytical  Methodology 
Used  In  Spent  Fuel  Storage  Rack  Analyses, 
CE  Benchmark,  590962-PHD-004  Revision  0 
dated  December  3, 1979. 

These  regulations  and  guides  require  that 
for  spent  fuel  racks  the  maximum  calc-ulated 
kcir,  including  margin  for  uncertainty  in 
calculational  method  and  mechanical 
tolerances,  be  less  than  or  equal  to  0.95  with 
a  95%  probability  at  a  95%  confidence  level. 

In  order  to  assure  the  true  reactivity  will 
alwavs  he  less  than  the  calculated  reactivity, 
the  following  conservative  assumptions  were 
made  for  spent  fuel  rack  criticality  analysis: 

-  Pure,  unborated  water  at  68  degrees 
Fahrenheit  is  used  in  all  calculations, 

-  An  infinite  array  with  no  radial  or  axial 
leakage  is  modeled,  and 

-  Neutron  absorption  from  spacer  grids  is 
neglected,  i.e.,  replaced  by  water. 

For  the  new  fuel  vault,  a  dual  criteria 
applies  in  which  the  maximum  calculated 
kcrr,  including  uncertainties,  is  less  than  or 
equal  to  0.95  when  fiooded  and  less  than  or 
equal  to  0  98  under  conditions  of  "optimum 
moderation." 

Because  the  new  fuel  vault  is  normally  dry. 
and  low  density  moderation  of  "optimum 
moderation"  produces  strong  coupling 
between  assemblies,  the  following 
conservative  assumptions  are  used: 

-  The  storage  array  was  enclosed  on  all  six 
sides  by  a  tight  fitting  two  foot  concrete 
reflector. 

-  Unborated  water  is  introduced  uniformly 
throughout  the  storage  array  and  the  space 
l)etween  fuel  pins, 

-  Water  density  is  varied  uniformly  from 
flooded  to  dry, 

-  Neutron  absorption  from  spacer  grids  is 
neglected,  i.e..  replaced  by  water. 

In  the  new  fuel  vault  criticality  analysis, 
leakage  is  explicitly  modeled,  because  the 
assumption  of  an  infmite  array  with  no  radial 
or  axial  leakage  is  unrealistic  under 
conditions  of  low  density  moderation. 
Leakage  suppresses  criticality  at  low 
moderator  density.  Without  3-D  modeling  of 
the  array,  erroneously  high  values  of  kcfr  are 
calculated.  Thus,  the  assumpticm  on  array 
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IcHkage  is  relaxed,  but  reflection  from  the 
walls,  floor  and  ceili.ig  is  included. 

In  addition  to  the  above  discussion  of  the 
new  fuel  vault  criticality  analysis,  the 
following  conservative  assumptions  are 
applied  to  both  analyses: 

-  No  credit  is  taken  for  the  presence  of 
burnable  poison  rods.  These  rods  displace 
fuel  rod  positions  and  are  an  integral  part  of 
selected  fuel  assemblies. 

-  An  upper  bound  for  the  fuel  density  was 
included  in  the  nominal  configuration  of  the 
fuel  densities. 

-  The  upper  .statistical  bound  of  the  fuel 
assembly  enrichment,  as  based  on  the  fuel 
fabrication  specification,  is  included  in  the 
statistical  evaluation  of  uncertainties. 

The  criticality  analysis  of  the  Palo  Verde 
new  and  spent  fuel  racks  shows  that  the 
maximum  radially  averaged  fuel  enrichment 
of  any  axial  enrichment  zone  within  a  fuel 
assembly  which  meets  the  appropriate  NRC 
limit  with  uncertainties  is  higher  than  4.30 
w/o  U-235. 

Although  a  higher  enrichment  fuel  cycle 
may  result  In  fuel  bumup  consisting  of  a 
slightly  different  mixture  of  nuclides  and 
inventory,  the  effect  is  insignificant  because 
the  isotopic  mixture  and  invcntor>'  of  an 
irradiated  assembly  is  relatively  insensitive 
to  the  fuel  assembly's  initial  enrichment. 
Therefore,  the  doses  from  postulated 
accidents  are  not  significantly  affected  and 
continue  to  be  acceptable. 

Standard  2  -  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

Operation  of  Palo  Verde  with  the  prop)osed 
enrichment  limit  change  will  not  create  any 
new  or  different  kinds  of  accidents  from 
those  previously  evaluated. 

The  adequacy  of  a  given  core  design  shall 
be  demonstrated  for  each  core  prior  to 
reloading.  The  fuel  enrichment  is  only  one  of 
the  factors  that  must  be  considered  in  this 
determination. 

Fuel  handling  and  storage  of  fuel  with 
radially  averaged  enrichment  of  any  axial 
enrichment  zone  within  a  fuel  assembly  of 
4.30  w/o  U-235  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3  -  Involve  a  significant 
reduction  in  a  margin  of  safety. 

This  amendment  request  will  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  evaluation  performed  for  each  reload 
core  assures  that  the  core  design  meets 
appropriate  safety  limits,  including  a 
consideration  of  a  significant  reduction  in  the 
margin  of  safety.  See  response  provided  in 
Standard  1  for  information  pertaining  to  the 
demonstration  of  the  adequacy  of  each  core 
design. 

Qiticality  analyses  for  fuel  assemblies  with 
a  maximum  radially  averaged  enrichment  (of 
any  axial  enrichment  zone)  of  4.30%  U-235 
for  the  Palo  Verde  Fuel  Pool  configurations 
presented  in  this  proposed  Technical 
Specification  amendment  meet  the  criticality 
acceptance  criterion  for  K^n  listed  in 
Technical  Specification  5.6.1.1.  Technical 
Specification  3.6.1.1  states: 

The  spent  fuel  storage  racks  are  designed 
and  shall  be  maintained  with: 


a.  A  KcfT  equivalent  to  less  than  or  equal 
to  0.96  when  flooded  with  unborated  water, 
which  includes  a  conservative  allowance  of 
2.6%  delta  k/k  for  uncertainties  as  described 
in  Section  9.1  of  the  FSAR. 

Based  on  the  above  evaluation,  this 
proposed  change  does  not  constitute  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix.  Arizona 
85004 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528  and  STN  50- 
529,  Palo  Verde  Nuclear  Generating 
Station,  Units  land  2,  Maricopa 
County,  Arizona 

Date  of  amendment  requests:  October 
27,  1993 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  6.9.1.8  to 
change  the  frequency  for  submitting  the 
Radioactive  Effluent  Release  Report 
from  semiannual  to  annual,  as  allowed 
by  the  revised  10  CFR  50.36a 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1  —  Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident. 
Also,  the  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  of  th.e 
FSAR  accident  analyses.  Since  the  FSAR 
accident  analyses  remain  bounding,  the 
radiological  consequences  previously 
evaluated  arc  not  adversely  a^cted  by  the 
proposed  changes.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

Standard  2  —  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from,  any  accident  previously 
evaluated.  The  proposed  changes  are 
administTBtive  in  nature  and  do  not  iirvolve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident 
Accordingly,  no  new  failure  modes  have 
been  deQned  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  the  types  or  increase  in 
the  amount  of  effluents  released  offsite. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  diffinrefit  kind  of 
accident  from  any  accident  previously 
evaluated. 

Standard  3  —  Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  do  not  adversely  impact  the 
plant's  ability  to  meet  applicable  regulatory 
requirements  related  to  liquid  and  gaseous 
effluents,  and  solid  waste  releases.  The 
proposed  changes  would  also  eliminate  an 
unnecessary  biirden  of  governmental 
regulation  without  reducing  protection  fot 
public  health  and  safety.  Therefore,  it  can  be 
concluded  that  the  propiosed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library-,  12 
East  McDowell  Road,  Phoenix.  Arizona 
85004 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq.,  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
December  8, 1993 

Description  of  amendments  request: 
As  an  acrtive  participant  in  the  industry- 
NRC  improved  Standard  Technical 
Specifications  (STS)  implementation 
effort,  Baltimore  Gas  and  Electric 
Company  (BG&E)  volunteered  to 
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develop  criteria  for  determining  what 
requirements  are  appropriate  for 
inclusion  in  the  Design  Features  section 
of  the  Technical  Specifications  (TSs), 
and  to  submit  a  lead  plant  license 
amendment  applying  those  criteria.  This 
proposed  license  amendment  justifies 
the  adoption  of  the  "Design  Features" 
section  of  the  Combustion  Engineering 
STS  for  the  Calvert  Cliffs  Nuclear  Power 
Plant  and  then  applies  the  developed 
criteria  to  the  STS.  The  proposed 
criteria  for  determining  what 
requirements  should  be  placed  in  the 
Design  Features  section  of  the  TSs  are: 

1.  The  amount,  kind,  and  source  of 
special  nuclear  material  required; 

2.  The  place  of  the  use  of^the  special 
nuclear  material:  and 

3.  Those  features  of  the  facility  such 
as  materials  of  construction  and 
geometric  arrangements,  which,  if 
altered  or  modified,  would  have  an 
immediate  and  significant  effect  on 
safety  and  are  not  covered  in  the  safety 
limits,  limiting  conditions  for  operation 
or  surveillance  requirements  of  the 
Technical  Specifications. 

The  Design  Features  section  is  Section 
5.0  for  the  Calvert  Cliffs  TS  and  Section 
4.0  for  the  STS.  Specifically,  the 
following  changes  are  proposed  to  the 
Calvert  Cliffs  TSs  and  the  STS  for  the 
Design  Features  section. 

Section  5. 1  Site 

Sections  5.1.1  and  5.1.2  contain  maps 
of  the  site  boundary  and  low  population 
zones,  respectively.  These  maps  also 
show  the  major  structures,  effluent 
release  points,  meteorological  tower 
location,  and  the  minimum  exclusion 
area  radius.  The  STS  requires  inclusion 
of  the  site  and  exclusion  area 
boundaries  and  the  low  population  zone 
and  allows  descriptions  instead  of 
maps.  These  maps  or  descriptions  do 
not  meet  any  of  the  criteria.  However, 
Criteria  2  requires  that  the  plgce  of  use 
of  the  special  nuclear  material  be 
described.  BG&E  proposes  to  delete  the 
existing  Sections  5.1.1  and  5.1.2  and  to 
create  Section  5.1,  entitled  "Site 
Location,"  and  to  include  a  text 
description  of  the  location  of  the  site. 
The  current  information  and  maps  in 
the  sections  will  be  relocated  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  This  change  is  also  proposed 
for  Section  4.1  of  the  STS. 

Section  5.2  Containment 

This  section  does  not  meet  Criteria  1, 
2  or  3  in  that  modification  of  the 
containment  would  not  create  an 
immediate  and  significant  effect  on 
safety.  Furthermore,  containment 
integrity  is  covered  in  the  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  sections  of 
the  TS.  This  Section  is  not  included  in 


the  STS.  BG&E  proposes  to  eliminate  it 
from  the  Calvert  Cliffs  Design  Features. 

Section  5.3  Reactor  Core 

Calvert  Cliffs  TS  Section  5.3  and 
corresponding  STS  Specification  4.2.1 
and  meets  Criteria  1,  e.g.,  state  the 
amount,  kind,  and  source  of  special 
nuclear  material.  For  consistency  with 
the  STS,  BG&E  proposes  to  adopt  the 
STS  titles  and  wording. 

Section  5.3.3  Control  Element 
Assemblies 

Calvert  Cliffs  Section  5.3.3,  "Control 
Element  Assemblies,"  and  the 
corresponding  STS  Section  4.2.2  does 
not  meet  Criteria  1,  2  or  3.  The  safety 
significant  aspects  of  control  rods,  e.g., 
the  reactivity  worth  of  control  rods  and 
their  required  insertion  times,  are 
included  in  other  portions  of  the  TSs. 
Therefore,  control  rods  do  not  fall  under 
the  Criteria  3  as  features  not  described 
in  other  sections  of  the  TSs.  BG&E 
proposes  that  this  section  be  eliminated 
from  the  Calvert  Cliffs  Design  Features 
and  the  STS. 

Section  5.4  Reactor  Coolant  System 

This  section  does  not  meet  any  of  the 
criteria  and  is  not  included  in' the  STS. 
It  does  not  meet  Criteria  3  in  that  the 
requirements  on  degradation,  pressure, 
and  temperature  are  contained  in  other 
portions  of  the  TS  and  changes  in  the 
total  water  and  steam  volume  would  not 
have  an  immediate  and  significant 
impact  on  safet3^.  BG&E  proposes  that  it 
be  eliminated  from  the  Calvert  Cliffs 
Technical  Specifications. 

Section  5.5  Meteorological  Tower 
Location 

This  section  does  not  meet  any  of  the 
criteria  and  is  not  included  in  the  STS. 
BG&E  proposes  to  eliminate  this  section 
from  the  Calvert  Cliffs  Design  Features 
section. 

Section  5.6  Fuel  Storage 

Calvert  Cliffs  Section  5.6.1. 
"Criticality  -  Spent  Fuel,"  specifies  the 
minimum  center-to-center  distance,  a 
Kcif  limit,  and  the  maximum  enrichment 
for  fuel  in  the  spent  fuel  storage  racks. 
These  requirements  are  also  contained 
in  STS  Section  4.3.1.1.  Items  a,  b.  and 
c.  Section  5.6.2.  "Criticality  -  New 
Fuel."  specifies  the  minimum  center-to- 
center  distance,  a  kcrr  limit,  and  a 
maximum  enrichment  for  fuel  in  the 
new  fuel  racks.  These  requirements  are 
contained  in  STS  Section  4.3.1.2,  Items 
a,  b,  c.  and  d.  These  sections  meet 
Criteria  3,  e.g.,  geometries  which,  if 
altered,  would  have  an  immediate  and 
significant  impact  on  safety.  These 
requirements  do  not  appear  in  other 
sections  of  the  TS.  The  STS  language 
contains  the  same  restrictions  as  the 
Calvert  Cliffs  Design  Features  while 
introducing  no  new  requirements.  BG&E 
proposes  adopting  the  STS  language  and 


we  will  add  information  on 
uncertainties  of  the  referenced  sections 
of  the  UFSAR. 

Section  5.6.3  Drainage 

This  section  in  the  cSlvert  Cliffs 
Design  Features  section  and  the 
corresponding  STS  Section  4.3.2  does 
not  meet  any  of  the  criteria.  It  does  not 
meet  Criteria  3  in  that  it  does  not 
describe  geometry  or  materials  of 
construction  and  because  the 
requirements  are  contained  in  another 
portion  of  the  TS.  BG&E  proposes  that 
this  section  be  eliminated  from  the 
Calvert  Cliffs  Design  Features  section 
and  from  the  STS. 

Section  5.6.4  Capacity 

Section  5.6.4,  "Capacity."  states  the 
maximum  spent  fuel  storage  capacity. 
This  meets  Criteria  1  in  that  it  limits  the 
amount  of  special  nuclear  material  that 
may  be  stored  on  site.  The  Calvert  Cliffs 
TS  language  varies  slightly  from  the  STS 
language  in  that  it  makes  clear  that  the 
storage  capacity  limit  applies  to  the 
combined  storage  pool  for  Units  1  and 
2.  Therefore,  we  propose  to  retain  the 
Calvert  Cliffs  TS  language. 

Section  5.7  Component  Cyclic  or 
Transient  Limits 

This  section  is  not  ini  !tided  in  the 
STS  and  does  not  meet  .sny  of  the 
criteria.  We  propose  th.it  it  he 
eliminated  from  the  Calvert  Cliffs 
Design  Features  section. 

Basis  for  proposed  no  significant 
hazards  consideration  dftt-rmination 
As  required  by  10  CFR  5n.Ql(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  profKJsed  change  to  the  l>^sign 
Features  section  adopts  language  from  the 
Design  Features  section  of  the  Standard 
Technical  Specifications  (STS)  for 
Combustion  Engineering  Plants  (NL!REG- 
1432,  September.  1992),  based  on  the 
Commission's  Final  Policy  Statement  on 
Technical  Specifications  improvements  for 
Nuclear  Power  Reactors  (July  16,  1993).  Some 
requirements  in  the  current  Technical 
Specifications  have  been  eliminated  or 
relocated  to  the  UFSAR  based  on  the  STS  as 
evidence  that  the  NRC  no  longer  considers 
those  requirements  to  meet  the  criteria  for 
Design  Features  in  10  CFR  50.36(c)(4).  In 
some  cases,  we  have  proposed  elimination  of 
some  requirements  in  the  STS  and  the 
Calvert  Cliffs  Technical  Specifications  based 
on  a  determination  that  they  have  no  legal  or 
regulatory  basis. 

We  propose  eliminating  the  "Site" 
sections,  present  in  the  Calvert  Cliffs  and  the 
STS  Design  Features  sections,  which  contain 
maps  or  descriptions  of  the  site  boundary 
and  low  population  zone.  There  are  no  lej-rtl 
or  regulatory  requirements  for  including  ttii-. 
information  in  the  Technical  Specification  ; 
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and  this  information  will  be  relocated  to  the 
UFSAR.  We  propose  adding  a  "Site 
Location"  section  which  contains  a 
description  of  the  Calvert  Cliifs  location  as 
required  by  the  Atomic  Energy  Act  of  1954 
las  amended).  The  "Containment."  "Reactor 
Coolant  System,"  "Meteorological  Tower 
Location."  and  "Component  Cyclic  or 
Transients  Limits"  sections  do  not  meet  the 
legal  or  regulatory  requirements  for  inclusion 
in  the  Design  Features  section,  are  not 
included  in  the  STS,  and  have  been  deleted. 
The  information  in  these  sections  is  or  will 
be  contained  in  the  UFSAR  and  will  be 
controlled  under  10  CFR  50.59.  The  "Control 
Element  Assemblies"  and  "Fuel  Storage  - 
Drainage"  sections  are  included  in  the  STS 
and  Calvert  Cliffs  Technical  Specifications 
but  eliminated  in  this  change  as  these 
sections  do  not  meet  any  of  the  legal  or 
regulatory  requirements  for  the  Design 
Features  section.  This  information  is 
contained  in  the  I'FSAR  and  will  be 
controlled  under  10  CFR  50.59.  We  propose 
adopting  the  STS  wording  for  the  "Reactor 
C!bre"  and  "Fuel  Storage"  sections  with  no 
i.hhnges  in  the  present  limits  or  controls. 
S'-.me  information  in  the  Calvert  Qiffs 
Technical  Sp>ecincat)ons  is  not  contained  in 
the  STS  "Reactor  Core"  section.  This 
information  is  contained  in  the  UFSAR  and 
will  be  controiled  under  10  CFR  50.59. 

Ail  information  eliminated  from  the  Design 
Features  section  of  the  Technical 
Specifications  is  or  will  be  located  in  the 
UFSAR  and  wiii  be  controlled  under  10  CFR 
50.59.  The  design  and  operation  of  the  plant 
have  not  changed.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  prsviousiy  evaluated. 

Ttie  proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation  of 
the  plant.  All  information  eliminated  from 
the  Tectinical  Specifications  will  continue  to 
be  controlled  under  10  CFR  50.59.  All  legal 
and  rcgulajpry  requirements  for  the  Desi^T 
Features  section  continue  to  be  met. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  .■Mifety. 

The  prtjposed  change  does  not  represent  a 
change  in  the  configuration  or  operation  of 
the  plant.  All  information  eliminatc>d  from 
the  Technical  Specifications  will  continue  to 
be  controlled  under  10  CFR  50  59.  All  legal 
and  regulatory  requirements  for  the  Design 
Features  section  continue  to  be  met. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50  92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location;  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Siibert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
December  10, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
existing  plant  surveillance  intervals  to 
24  months  from  18  months.  This  is  the 
third  of  three  submittals  and  it  changes 
specific  setpcints  to  accommodate  a  24 
month  fuel  cycle  and  provides  a 
justification  for  extending  the 
surveillance  ijiterval  for  those 
components  and  systems  that  are  not 
related  to  instrument  setpoint  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  submittal  results  in  changes  to  various 
equipment  surveillance  intervals  and  related 
instrument  calibration  frequencies  and 
setpoints. 

The  impact  of  lengthening  the  current  18 
month  interval  to  24  months  was  evaluated 
and  identified  no  significant  system  or 
comf)onent  degradation  as  a  consequence  of 
lengthening  the  interval  to  24  months; 
therefore,  systems  and  components  will 
continue  to  perform  their  design  function.  In 
some  cases,  the  24  month  interval  required 
setpoint  changes  to  ensure  instrument  drift 
associated  with  the  extended  interval  would 
not  result  in  exceeding  an  instrument's 
acceptable  setpoint  tolerance.  In  other  cases, 
justification  of  an  extended  interval  was  not 
developed  because  the  surveillance  could  be 
performed  on-line.  In  these  cases,  the  "once/ 
cycle"  surveillance  requirement  is  changed 
to  the  currently  allowed  18  months. 

The  proposed  changes  were  developed 
using  the  guidance  provided  in  Generic 
Letter  91-04  and  Note  1  of  Table  4.2.  A 
through  4.2.G  of  Pilgrim's  technical 
specifications.  The  projxjsed  changes  do  not 
degrade  the  performance  or  increase  the 
challenges  to  the  associated  safety  systems 
assumed  to  function  in  the  accident  analysis. 

The  impact  of  lengthening  the  current 
calibration/functional  test  interval  from  1  to 
3  months  for  certain  comjMnents  was  also 
evaluated.  The  evaluation  used  the  guidance 
in  Generic  Letter  91-04  and  Note  1  of  Table 
4.2.A  through  4.2.G  of  Pilgrim's  technical 
specifications.  No  significant  system  or 


component  degradation  was  identified  as  a 
consequence  of  lengthening  the  interval  to  3 
months. 

The  proposed  changes  do  not  affect  the 
availability  of  equipment  or  systems  reauired 
to  mitigate  the  consequences  of  an  accident, 
and  do  not  affect  the  availability  of 
redundant  systems  or  equipment.  The  plant 
will  continue  to  ojjerate  within  the  limits 
specified  in  the  Core  Operating  Limits  Report 
(COLR)  and  will  continue  to  take  the  same 
actions  if  setpoint  limits  are  exceeded. 

Therefore,  bioth  the  proposed  setpoint  and 
non-setpoint  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  with  one  exception, 
do  not  add  or  remove  active  components  and. 
therefore,  do  not  introduce  failure 
mechanisms  of  a  different  type  than  those 
previously  evaluated.  In  one  case,  the  EDG 
breaker  time  delay  relays  will  be  replaced 
with  more  accurate  relays  to  ensure  the 
specified  time  sequence  for  starting  and 
accepting  the  emergency  load  remains  within 
specification  for  the  extended  cycle.  The 
replacement  relays  will  be  similar  in  size, 
weight,  voltage  and  temperature  operating 
range  as  those  being  replaced;  therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  is  not  created.  In  addition,  the 
surveillance  test  requirements  and  the  way 
surveillance  tests  are  performed  will  remain 
unchangad.  Since  tlie  intended  operation  and 
function  of  the  analyzed  systems  do  not 
change  as  a  result  of  the  setpxiint  and  non- 
setpoint  analyses,  no  new  initiators  are 
introduced  capable  of  initiating  an  accident 
that  would  render  these  systems  unable  to 
provide  their  required  protection.  Therefore. 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Although  the  proposed  Technical 
Specification  changes  will  result  in  an 
increa.so  in  the  interval  between  surveillance 
tests,  the  existing  margins  of  safety  are 
maintained  through  our  proposed  setpwint 
revisions.  The  proposed  setpoint  changes 
either  increase  the  plant  safety  margin  or 
maintain  the  existing  margin  and  do  not 
significantly  impact  the  availability, 
performance,  or  intended  hmction  of  the 
affected  systems.  In  the  case  of  non-setpoint 
changes,  evaluation  of  the  affected  systems 
indicates  lengthening  the  intenal  to  24 
months  does  not  have  significant  impact  on 
performance.  Therefore,  the  assumptions  in 
Pilgrim's  accident  analyses  are  not  impacted, 
and  the  proposed  Technical  Specification 
changes  do  not  significantly  reduce  the 
margin  of  safety ■ 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
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Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor.  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265.  Quad  Cities 
Nuclear  Power  Station.  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  amendment  request:  March 
26. 1993 

Description  of  amendment  request: 
The  proposed  amendment  is  a  part  of 
Commonwealth  Edison  Company's 
(CECo's)  Technical  Specification 
Upgrade  Program  (TSUP)  to  improve  the 
quality  of  the  current  Technical 
Specifications  (TS)  for  Dresden  and 
Quad  Cities.  The  proposed  amendment 
would  for  both  Dresden  and  Quad 
Cities,  upgrade  the  requirements  of 
Section  3.9/4.9,  "Auxiliary  Electrical 
Systems,"  to  include  operating  and 
shutdown  Limiting  Condition(s)  for 
Operation  (LCO)  and  Surveillance 
Requiremenl(s)  (SR)  that  are  consistent 
with  the  Standard  Technical 
Specifications  (STS)  and  later  operating 
plant  provisions.  Within  the  upgrade  to 
Section  3.9/4.9,  Emergency  Diesel 
Generator  (EDG)  reliability  provisions 
are  added  to  implement  the 
recommendations  of  Generic  Letter(s) 
84-15  and  91-09;  Information  Notice(s) 
84-69  and  91-62;  and  Regulatory  Guide 
1.9,  draft  Revision  3.  Other  Generic 
Letters  considered  in  the  proposed  TS 
include  83-26,  83-30,  and  87-09. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

In  general,  the  proposed  changes  represent 
the  conversion  of  current  requirement  to  a 
more  generic  format,  or  the  addition  of 
requirements  which  are  based  on  the  current 
safety  analyses.  Implementation  of  these 
changes  will  provide  increased  reliability  of 
equipment  assumed  to  operate  in  the  current 
safety  analyses,  or  provide  continued 
assurance  that  specified  parameters  remain 
within  their  acceptance  limits,  and  as  such, 
will  not  significantly  increase  the  probability 


or  consequences  of  a  previously  evaluated 
accident. 

Some  of  the  proposed  changes  represent 
minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  These  proposed  changes 
are  consistent  with  the  current  safety 
analyses  and  have  been  previously 
determined  to  represent  sufficient 
requirements  for  the  assurance  and  reliability 
of  equipment  assumed  to  operate  in  the 
safety  analyses,  or  provide  continued 
assurance  that  specified  parameters  remain 
within  their  acceptance  limits.  As  such,  these 
changes  will  not  significantly  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

AC.  Sources  •  Operating:  The  proposed 
modifications  for  Section  3/4. 9. A.  "A.C. 
Sources  -  Operating",  administratively 
incorporate  the  requirements  of  STS,  where 
applicable  to  Dresden  and  Quad  Cities 
Stations.  Most  deviations  from  the  STS 
requirements  are  based  upon  generic 
guidance  and  other  approved  requirements  at 
other  sites.  Dresden  and  Quad  Cities  Station 
are  retaining  the  current  seven  day  allowed 
outage  time  from  their  current  specificatio.ns 
for  loss  of  an  EDG.  However,  an  additional 
verification  of  EDG  operability  has  been 
proposed  for  approximately  midway  through 
the  seven  day  AOT.  The  additional 
verification  and  additional  details  in  the 
sur^-eillanccs  will  significantly  improve  the 
overall  safety  of  both  Dresden  and  Quad 
Cities  Station. 

Both  Dresden  and  Quad  Cities  Station's 
EDG  history  have  shown  them  to  be  very 
reliable.  This  can  be  demonstrated  by  the 
excellent  pass/fail  rate  observed  during  the 
monthly  surveillance  test.s.  As  stated 
previously,  the  addition  of  several  new  STS 
enhancements  to  fuel  storage  and  transfer 
requirements  and  other  miscellaneous  EDG 
surveillances  recommended  by  ASTM  codes 
will  improve  EDG  reliability.  "Therefore, 
because  the  EDG's  for  Dresden  and  Quad 
Cities  Station  do  not  act  as  accident 
initiators,  the  probability  of  an  accident 
previously  evaluated  for  the  sites  is  not 
increased  by  the  incorpKiration  of  the 
prop)osed  requirements. 

Other  changes  based  upon  STS  guidance 
are  more  restrictive  and  limit  operation  of  the 
site  with  respect  to  all  AC.  power  sources. 
AC.  power  sources  do  not  act  as  initiators  of 
accidents.  Therefore,  the  probability  of  an 
accident  previously  evaluated  for  the  sites  is 
also  not  increased  by  the  incorporation  of  the 
STS  requirements. 

The  consequences  of  any  previously 
evaluated  accidents  are  not  increased  as  more 
restrictions  and  limitations  are  added  to  the 
current  versions  of  both  Dresden  and  Quad 
Cities  specifications.  The  retention  of  the 
seven  day  allowed  outage  times  for  the  EDG's 
and  the  offsite  power  sources  does  not 
increase  the  consequences  of  any  previously 
analyzed  accident  for  both  sites  as  these  are 
the  current  requirements.  Therefore,  the 
consequences  of  any  previously  evaluated 
accident  is  not  increased  as  a  result  of  the 
proposed  changes. 

A.C.  Sources  -  S/iutdown;  The  proposed 
modification  for  Section  3/4. 9.B,  "A.C. 


Sources  -  Shutdown",  administratively 
incorporate  the  requirements  of  STS  where 
applicable  to  Dresden  and  Quad  Cities 
Station.  The  STS  requirements  add 
additional  provisions  not  in  the  current 
Technical  Specifications  for  EDG  fuel  storage 
cap)ability  that  will  reduce  the  consequences 
of  a  previously  analyzed  accident.  The 
probability  of  any  previously  evaluated 
accident  is  reduced  during  shutdown  by  the 
additional  STS  restrictions  proposed  for  fuel 
handling  type  of  activities.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident  for  Dresden  and  Quad  Cities  Station. 

DC.  Sources  -  Operating: The  proposed 
modifications  for  Section  3/4. 9. C,  "D.C. 
Sources  -  Operating",  incorporate  the 
requirements  of  STS  where  applicable  for 
Dresden  and  Quad  Cities  Stations.  Dresden 
and  Quad  Cities  are  proposing  to  retain -the 
current  provisions  specified  in  the  current 
version  of  Quad  Cities  Technical 
Specifications  that  allow  the  125  and  250 
VDC  systems  to  be  out-nf-sen.'ice  for  a  pwriod 
up  to  72  hours.  This  72-hour  AOT  may  be 
extended,  when  applied  to  jhe  123  VDC 
systems,  for  up  to  a  maximum  period  of  7 
davs  with  both  units  operating  if  the  alternate 
125  VDC  batter>'  is  operable.  These  changes 
introduce  a  difference  when  compared  to  the 
.STS  requirements.  However,  the  STS 
requirements  as  applied  to  Dresden  and 
Quad  Cities  batterj-  systems  would  prove  to 
be  overly  burdensome  requiring  dual  unit 
shutdowns  to  perform  most  mamtenance  or 
testing  activities.  The  additional  batteries  in 
the  design  of  the  stations,  with  their 
surveillances,  charger  requirements,  and 
breaker  verifications,  compensate  for  any 
STS  deviations.  The  proposed  requirements 
are  comparable  to  the  existing  requirements 
and  ACTs  for  Quad  Cities  Station:  therefore, 
the  consequences  of  any  previously 
evaluated  accident  are  not  increased.  The 
proposed  changes  add  additional 
surveillance  requirements  to  the  D.C.  systems 
at  Dresden  and  Quad  Cities  to  enhance  their 
reliability  and  operational  readiness.  This 
also  ensures  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased.  Because  the  D.C.  system  is  not 
assumed  as  an  accident  initiator,  the 
probability  of  any  previously  evaluated 
accident  is  not  increased. 

D.C.  Sources  -  Shutdown:  The  proposed 
modifications  for  Section  3/4. 9. D,  "D.C. 
Sources  -  Shutdown",  administratively 
incorporate  the  requirements  of  STS  where 
applicable  to  Dresden  and  Quad  Cities 
Station.  The  proposed  changes  add 
additional  surveillance  requirements  and 
more  explicitly  clarify  the  LCO's.  The 
additional  provision  for  fuel  handling  typ)e  of 
activities  reduces  the  probability  of 
previously  evaluated  accidents  from 
occurring.  The  additional  surveillance 
activities  also  improve  DC.  reliability  and 
thus,  reduce  the  probability  of  DC.  system 
unavailability  and  hence,  reduce  the 
consequences  of  previously  evaluated 
accidents.  Because  the  D.C.  system  is  not 
considered  as  an  accident  initiator,  the 
probability  of  any  previously  evaluated 
accident  is  not  increased. 
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Distribution  -  Operating:  The  prop>osed 
modifications  for  Section  3/4. 9. E. 
"Distribution  -  Operating",  administratively 
incorporate  the  requirements  of  STS  where 
applicable  to  Dresden  and  Quad  Cities 
Station.  The  proposed  changes  add 
additional  surveillance  requirements  and 
LCD's.  The  proposed  requirements/actions 
for  the  D.C  distribution  system  are  retained 
to  be  consistent  to  the  proposed  AOTs  for  the 
DC.  system.  The  STS  requirements  as 
applied  to  the  Dresden/Quad  Cities  D.C 
distribution  system  would  prove  to  be  overly 
burdensome,  requiring  plant  shutdowns  to 
perform  maintenance  or  testing  activities. 
The  additional  distribution  system 
surveillance  and  LXZO's  compensate  for  the 
STS  deviations.  The  proposed  requirements 
are  comparable  to  the  existing  requirements 
and  AOTs  for  Quad  Cities  Station;  therefore, 
the  consequences  of  any  previously 
evaluated  accident  are  not  increased.  The 
additional  surveillances  and  STS-tyjje 
.requirements  ensures  the  reliability  and 
operational  readiness  of  the  Distribution 
System  and  ensures  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased.  Because  the  Distribution  System  is 
not  assumed  as  an  accident  initiator,  the 
probability  of  any  previously  evaluated 
accident  is  not  increased. 

Distribution  •  Shutdown:  The  proposed 
modification  for  Section  3/4. 9. F, 
"Distribution  -  Shutdown",  administratively 
incorporate  the  requirements  of  STS  where 
applicable  for  Dresden  and  Quad  Cities 
Station.  The  propK>sed  changes  add 
additional  requirements  that  ensure  the 
consequences  and  the  probability  of  any 
previously  evaluated  accident  are  not 
increased. 

RPS  Power  Monitoring:  The  proposed 
modifications  for  Section  3/4. 9. G,  "RPS 
Power  Monitoring",  administratively 
incorporate  the  requirements  of  STS  for 
Dresden  and  Quad  Cities  Station.  The 
proposed  changes  add  additional 
requirements  for  Dresden  and  clarify  the 
existing  requirements  at  Quad  Cities. 
Therefore,  the  consequences  and  the 
probability  of  any  previously  evaluated 
accident  are  not  increased. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  fiDm  any  previously 
evaluated  because: 

In  general,  the  proposed  changes  represent 
the  conversion  of  current  requirements  to  a 
more  generic  format,  or  the  addition  of 
requirements  which  are  based  on  the  current 
safety  analyses.  Others  represent  minor 
curtailments  of  the  current  requirements 
which  are  based  on  generic  guidance  or 
previously  approved  provisions  for  other 
stations.  These  changes  do  not  involve 
revisions  to  the  design  of  the  station.  Some 
of  the  changes  may  involve  revision  in  the 
operation  of  the  station;  however,  these 
provide  additional  restrictions  which  are  in 
accordance  with  the  current  safety  analyses, 
or  are  to  provide  for  additional  testing  or 
surveillances  which  will  not  introduce  new 
failure  mechanisms  beyond  those  already 
considered  in  the  current  safety  analyses. 
The  retention  of  the  current  AOTs  for  EDGs, 
offsite  jwwer  sources,  and  DC  systems 
maintain  the  existing  assumptions  from  the 


current  accident  analyses;  therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  for  Dresden  and 
Quad  Cities  Station's  Technical  Specification 
Section  3/4.9  are  based  on  STS  guidelines  or 
later  operating  BWR  plants'  NRC  accepted 
changes.  These  proposed  changes  have  been 
reviewed  for  acceptability  at  the  Dresden  and 
Quad  Cities  Nuclear  Power  Stations 
considering  similarity  of  system  or 
component  design  versus  the  STS  of  later 
operating  BWRs.  No  new  modes  of  operation 
are  introduced  by  the  proposed  changes, 
considering  the  acceptable  operational  modes 
in  present  specifications,  the  STS,  or  later 
operating  BWRs.  Surveillance  requirements 
are  changed  to  reflect  improvements  in 
technique,  frequency  of  [jerformance  or 
operating  experience  at  later  plants.  Proposed 
changes  to  action  statements  in  many  places 
add  requirements  that  are  not  in  the  present 
technical  sptecifications  or  adopt 
requirements  that  have  been  used 
successfully  at  other  operating  BWRs  with      • 
designs  similar  to  Dresden  and  Quad  Cities. 
The  proposed  changes  maintain  at  least  the 
present  level  of  operability.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

In  general,  the  proposed  changes  represent 
the  conversion  of  current  requirements  to  a 
more  generic  format,  or  the  addition  of 
requirements  which  are  based  on  the  current 
safety  analyses.  Others  represent  minor 
curtailments  of  the  current  requirements 
which  are  based  on  generic  guidance  or 
previously  approved  provisions  for  other 
stations.  Some  of  the  later  individual  items 
may  introduce  minor  reductions  in  the 
margin  of  safety  when  compared  to  the 
current  requirements.  However,  other 
individual  changes  are  the  adoption  of  new 
requirements  which  will  provide  significant 
enhancement  of  the  reliability  of  the 
equipment  assumed  to  op)erate  in  the  safety 
analyses,  or  provide  enhanced  assurance  that 
specified  parameters  remain  with  their 
acceptance  limits.  These  enhancements 
compensate  for  the  individual  minor 
reductions,  such  that  taken  together,  the 
proposed  changes  will  not  significantly 
reduce  the  margin  of  safety. 

The  proposed  changes  to  the  Technical 
Specification  Section  3/4.9  implement 
present  requirements,  or  the  intent  of  present 
requirements  in  accordance  with  the 
guidelines  set  forth  in  the  STS.  The  proposed 
changes  are  intended  to  improve  readability, 
usability,  and  the  understanding  of  technical 
specification  requirements  while  maintaining 
acceptable  levels  of  safe  operation.  The 
proposed  changes  have  been  evaluated  and 
found  to  be  acceptable  for  use  at  Dresden  and 
Quad  Cities  based  on  system  design,  safety 
analyses  requirements  and  operational 
performance.  The  retention  of  the  current 
AOTs  for  EDGs.  offsite  power  sources,  and 
DC  systems  maintain  the  existing 
assumptions  from  the  current  accident 
analyses.  Since  the  proposed  changes  are 
based  on  NRC  accepted  provisions  at  other 


operating  plants  that  are  applicable  at 
Dresden  and  Quad  Cities  and  maintain 
necessary  levels  of  system,  compxjnent  or 
parameter  readability,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  for  Dresden,  the  Morris  Public 
Library.  604  Liberty  Street,  Morris, 
Illinois  60450,  and  for  Quad  Cities,  the 
Dixon  Public  Library,  221  Hennepin 
Avenue.  Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago.  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
November  11.  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  such  that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

|1.  The  amendments  do  not  involve  a 
significant  increase  in  the  prot>ability  or 
consequences  of  an  accident  previously 
evaluated.) 

The  prop)osed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Dep>artmenf  and  rr;align 
the  NSRB  (Nuclear  Safety  Review  Board) 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  change  the  reference  from 
Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
f>ersons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

(2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
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accident  from  any  accident  previously 
evaluated.) 

The  proposed  revisions  will  not  create  the 
{>ossibility  of  a  new  or  different  kind  of 
accident  firom  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba.  McCuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  (technical  specifications)  will 
not  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

|3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.) 

The  proposed  revisions  will  not  involve  a 
reduction  in  a  margin  of  safety  because  they 
are  administrative  in  nat^ire. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  ■ 

location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NEC  Project  Director:  Loren  R.  Plisco, 
Acting 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
Decembers,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
add  provisions  to  allow  repair  of  steam 
generator  tubes  by  the  sleeving  process. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  change  will  allow  the  use  of 
specific  steam  generator  tubing  sleeves  to 
repair  Waterford  3  steam  generator  tubes 
which  exhibit  degradation  and  can  be 
sleeved  (in  the  tube  sheet  crevice  area  and 
egg  crate  supports).  The  technical 
specification  change  is  proposed  to  reference 
the  following  reports  (following  NRC 
approval),  which  qualify  the  use  of  steam 
generator  tube  sleeves  as  an  alternative  to 
tube  plugging, 

Combustion  Engineering  Report  CEN-605- 
P,  "Waterford  3  Steam  Generator  Tube  Repair 
Using  Leak  Tight  Sleeves".  Revision  00-P, 
dated  December,  1992. 

Wesfinghouse  Report  WCAP-13698.  "Laser 
Welded  Sleeves  For  3/4  Inch  Diameter  Tube 
Feedring-Type  and  Westinghouse  Preheater 
Steam  Generators '.  Revision  1,  dated  May. 
1993. 


Babcock  &  Wilcox  Report  51-1223750-00, 
"BWNS  ICinetic  Sleeve  Design  For  CE  SGs 
with  0.048"  Wall  Tubes",  Revision  00.  dated 
June  29, 1993. 

These  reports  demonstrate  that  the  repair 
of  degraded  steam  generator  tubes  using  tube 
sleeves  will  result  in  tube  bundle  integrity 
consistent  with  the  origiital  design  basis. 

Sleeve  design,  materials,  and  joints  were 
designed  to  the  applicable  ASMJE  Boiler  and 
Pressure  Vessel  Codes.  Extensive  analyses 
and  testing  were  performed  to  demonstrate 
the  adequacy  of  the  tube  sleeves.  The 
analyses  were  performed  using  design  and 
op)erating  transient  {parameters  which 
enveloped  loads  imposed  during  normal 
operating,  upset  and  accident  conditions. 
Mechanical  testing  was  performed  to 
demonstrate  leak  resistance  and  joint 
strength,  including  fatigue  resistance. 

Corrosion  testing  was  also  performed  to 
assess  the  corrosion  resistance  of  the  sleeve 
and  joint  Based  upon  the  results  of  the 
analytical  and  test  programs  described  in 
detail  in  the  above  mentioned  repwrts,  these 
tube  sleeves  meet  or  exceed  all  the 
established  design  and  operating  criteria. 

Utilization  of  tube  sleeves  not  only  reduces 
the  risk  of  primary  to  secondary  leakage  in 
the  steam  generator,  but  can  also  provide  for 
more  margin  in  the  safety  analysis.  Sleeving 
a  tube  results  in  a  primary  flow  reduction 
which  has  no  significant  effect  on  the  steam 
generator  performance  with  respect  to  heat 
transfer  or  system  flow  resistance  and 
pressure  drop.  The  cumulative  impiact  of 
multiple  sleeved  tul)es  has  been  evaluated  to 
ensure  the  effects  remain  within  the  design 
bases.  The  installation  of  tube  sleeves  can  be 
accomplished  wilhin  the  tube  plugging 
analysis. 

Based  on  the  extensive  analysis  and  test 
program  performed  and  the  ability  to  monitor 
and  remove  degraded  sleeves  from  service, 
this  change  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A  sleeved  tube  performs  the  same  function 
in  the  same  passive  manner  as  the  unsleeved 
tube.  Tube  sleeves  are  designed,  qualified, 
and  maintained  under  the  stress  and  pressure 
limits  of  ASME  Section  III  and  Regulatory 
Guide  1.121.  Eddy  current  testing  is 
performed  following  installation  of  each 
sleeve  in  order  to  verify  the  proper 
installation  of  the  tube  sleeve  and  to  obtain 
baseline  eddy  current  data.  This  baseline 
data  is  used  to  monitor  any  subsequent 
degradation. 

Therefore,  the  use  of  tube  sleeves  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Steam  generator  tube  integrity  is 
maintained  under  the  same  limits  for  sleeved 
tubes  as  for  unsleeved  tubes  in  accordance 
with  ASME  Section  III  and  Regulatory  Guide 
1.1.21.  The  degradation  limit  at  which  a  tube 
is  considered  inoperable  remains  unchanged 
and  is  detectable  for  sleeves  as  well  as  tubes. 
The  technical  specifications  continue  to 
require  monitoring  and  restriction  of  primary 
to  secondary  system  leakage  through  the 
steam  generators,  such  that  there  remains 
reasonable  assurance  that  a  significant 
increase  in  leakage,  due  to  failure  of  a 


sleeved  (or  unsleeved)  tube,  will  be  detected. 
Tlie  sligtht  reduction  in  reactor  coolant 
system  flow,  due  to  sleeving,  is  considered  to 
hiave  an  insignificant  impact  on  steam 
generator  operatioo  during  normal  operatitHi 
and  accident  conditions  and  is  clearly 
bounded  by  tube  plugging  evaluations.  The 
technical  specifications  will  continue  to 
contain  reporting  requirements  for  tubes 
which  have  had  their  degradation  spanned 
regardless  of  whether  the  tube  is  plugged  or 
sleeved. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  DC.  20005-3502 

NRC  Project  Director.  William  D. 
Beckner 

Enter^gy  Operations  Inc.  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Dote  of  amendment  request: 
December  14,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
revise  the  Azimuthal  Power  Tih  limit 
from  less  than  or  equal  to  0.10  (10%)  to 
less  than  or  equal  to  0.03  (3%)  and  to 
revise  the  action  statement  for  control 
element  assembly  (CEA)  misalignment 
to  allow  24  hours  to  restore  the  tilt  to 
less  than  3%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.Sl(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  additional  time  for  recovery  from  a 
CEA  misalignment  is  acceptable  for  the 
following  reasons: 

Consistent  with  the  safety  analyses,  this 
TS,  places  a  limit  on  tilt  for  steady  state 
operation  as  an  initial  condition  for  the  safety 
analyses.  It  is  not  a  limit  to  be  applied  during 
transients.  This  is  because  accident  analyses 
are  initiated  from  steady  state  conditions  and 
are  not  required  to  assume  a  core  power 
distribution  transient  simultaneous  with  or 
immediately  prior  to  the  accident.  This 
would  in  effect  be  two  accidents  occurring 
simultaneously. 

The  probability  of  having  an  accident 
immediately  after  a  CEA  drop  during  the  24 
hour  period  allowed  for  tilt  to  be  restored  to 
less  than  3%  is  very  low. 
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Technical  SpeciBcation  3/4.1.3  addresses 
the  CEA  misalignments  and  requires  a  30% 
power  reduction  within  one  hour  if  the  CEA 
cannot  be  restored  to  its  proper  position. 

Reducing  power  as  required  in  TS  3.2.3 
action  b.2  will  tend  to  increase  the  azimutbal 
tilt,  making  the  transient  worse.  A  lower 
power  reduces  the  rate  at  which  xenon  near 
the  dropped  CEA  can  be  burned  out. 
Maintaining  power  will  quicken  the  process 
and  keep  the  tilt  as  low  as  possible. 

The  additional  time  is  only  allowed  for  a 
confirmed  CEA  misalignment  which 
op>erators  have  procedures  to  resjiond  to.  The 
change  in  tilt  is  expected  and  is  not 
indicative  of  anomalous  core  power 
distribution  behavior  that  might  require  more 
immediate  action. 

This  change  conservatively  reduces  the 
Azimuthal  Power  Tilt  technical  specification 
limit  to  agree  with  the  assumptions  used  in 
the  safety  analysis.  The  lower  tilt  represents 
a  more  even  power  distribution  in  the  core. 
A  CEA  drop  event  may  temporarily  cause  the 
azimuthal  power  tilt  to  exceed  the  3%  limit. 
However,  for  the  reasons  identified  above 
and  since  the  probability  of  having  another 
event  within  the  24  hours  allowed  for 
recovery  after  the  CEA  drop  is  extremely  low, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident. 

The  change  in  technical  specification  limit 
on  tilt  does  not  involve  any  change  to  any 
equipment  or  the  manner  in  which  the  plant 
will  be  operated.  This  change  will  further 
restrict  unevenness  in  the  core  fwwer 
distribution.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

The  proposed  change  incorpwrates  an 
Azimuthal  Power  Tilt  technical  specification 
limit  to  agree  with  the  assumptions  used  in 
the'safety  analysis.  Implementation  of  this 
change  will  preserve  the  margin  of  safety  and 
be  consistent  with  the  safety  analyses. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
litensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Qiarles  Parish,  Louisiana 

Date  of  amendment  request: 
December  14,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  by 


removing  the  reactor  vessel  material 
specimen  withdrawal  schedule  and  by 
updating  the  reactor  coolant  system 
pressure-temperature  (P-T)  curves.  The 
specimen  withdrawal  schedule  will  be 
relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Although  the  Reactor  Vessel  material 
specimens  withdrawal  schedule  will  be 
removed  from  the  Technical  Specifications, 
the  Technical  S[>ecifications  bases  will 
continue  to  provide  background  information 
on  the  use  of  the  data  obtained  from  material 
specimens.  Also,  updates  to  the  schedule 
will  continue  to  be  submitted  to  the  NRC  for 
approval  prior  to  implementation. 

Operating  the  plant  in  accordance  with  the 
new,  updated  P-T  Curves  will  assure 
preserving  the  structural  integrity  of  the 
reactor  vessel  over  the  life  of  the  plant.  The 
pressure  and  temperature  limits  were 
developed  in  accordance  with  10  CFR  IPart) 
50  Appendix  G  requirements. 

Removing  the  requirements  associated 
with  the  previous  exemption  to  Appwndix  H 
(TS  4.4.8.1.2  items  a  &  b)  is  purely  an 
administrative  change. 

Therefore,  the  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Removal  of  the  Reactor  Vessel  material 
specimen  schedule  from  the  Technical 
Specifications  has  no  impact  on  accidents  at 
the  plant.  Updates  to  the  schedule  will  still 
be  required  to  be  submitted  to  the  NRC  prior 
to  implementation  per  Section  II. B. 3  of 
Appendix  H  to  10  CFR  Part  50. 

Also,  updates  to  the  P-T  Curves  will  not 
create  a  new  or  different  typ>e  |of]  accident. 
The  reactor  vessel  beltline  P-T  limits  were 
revised  applying  the  general  guidance  of  the 
ASME  Code,  Appendix  G  procedures  with 
the  necessary  margins  of  safety  for  heatup. 
cooldown  and  inservice  hydro  test 
conditions. 

The  change  to  TS  4.4.8.1.2  items  a  &  b  is 
a  purely  administrative. 

Therefore,  the  proposed  changes  will  not 
create  the  {>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Removal  of  the  schedule  for  Reactor  Vessel 
material  specimen  withdrawal  from  the 
Technical  Sjjecifications  does  not  impact  the 
margin  of  safety.  The  schedule  will  continue 
to  receive  NRC  review  and  approval  prior  to 
implementation  of  updates  to  the  schedule. 

Updates  to  the  P-T  Curves  are  provided  to 
preserve  the  margin  to  Isic)  safety  to  assure 
that  when  stressed  under  operating, 
maintenance  and  testing  the  boundary 
behaves  in  a  non-brittle  manner  and  the 
probability  of  rapidly  propagating  fracture  is 
minimized. 

The  change  to  TS  4.4.8.1.2  items  a  &  b  is 
a  purely  administrative. 


Therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratioh. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
November  30,  1993 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  (TS) 
by  removing  the  protective  and 
maximum  allowable  setpoint  limits  for 
axial  power  imbalance  and  the  trip 
setpoint  for  nuclear  overpower  based  on 
reactor  coolant  system  (RCS)  flow  (flux- 
to-flow)  from  the  TS  and  relocating 
them  to  the  existing  TMI-1  Core 
Operating  Limits  Report  (COLR).  The 
proposed  change  is  in  accordance  with 
Generic  Letter  88-16  guidance  with 
regard  to  placing  cycle-dependent 
parameters  into  the  COLR  and  the  NRC- 
approved  Babcock  and  Wilcox  Fuel 
Company  (BWFG)  Topical  Report  BAW- 
10179P-A,  "Safety  Criteria  and 
Methodology  for  Acceptable  Cycle 
Reload  Analyses."  The  TMI-1  Cycle  10 
COLR,  submitted  to  the  NRC  on 
November  7, 1993,  includes  these 
protective  and  maximum  allowable 
setpoint  limits  and  nuclear  overpower 
trip  setpoints  to  support  this  Technical 
Specifications  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  amendment  relocates  protective 
and  maximum  allowable  setp>oint  limits  from 
Technical  Specifications,  and  design  nuclear 
power  peaking  factors  and  the  maximum 
allowable  local  linear  heat  rate  limit  from 
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Technical  Specification  Bases,  to  the  TMI-1 
Core  Operating  Limits  Report  in  accordance 
with  NRC-approved  Topical  Report  BAW- 
10179P-A.  The  proposed  amendment 
provides  continued  control  of  the  values  of 
these  limits  and  assures  these  values  remain 
consistent  with  all  applicable  limits  of  the 
safety  analyses  addressed  in  the  TMl-1  FSAR 
[Final  Safety  Analysis  Repwrtj.  The  Technical 
Specifications  retain  the  requirement  to 
maintain  the  plant  within  the  appropriate 
bounds  of  these  limits.  Therefore,  the 
proposed  amendment  has  no  effect  on  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  di. Cerent 
ikind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  relocates  protective  and 
maximum  allowable  setpoint  limits,  design 
nuclear  power  peaking  factors  and  maximum 
allowable  local  linear  beat  rate  limit  to  the 
TMl-1  Core  Operating  Limits  Report.  The 
Technical  Sf>eci^ications  retain  the 
requirpment  to  maintain  the  plant  within  the 
appropriate  hounds  of  these  limits. 
Therefore,  the  proposed  amendment  has  no 
effect  on  the  possibility  of  creating  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
wlih  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  provides 
continued  control  of  the  values  of  these 
limits  and  assures  these  values  remain 
consistent  with  all  applicable  limits  of  the 
safety  analyses  addr^issed  in  the  TMI-1  FSAR. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
,<;tandards  of  10  Cf  R  50.92(c)  are 
satisfied.  Therefore,''the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire,  Shaw,  Pittman,  Potts  & 
Ti^wbiidge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request: 
E>ecember  14, 1993 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  3/4.8.2,  "DC 


Sources,"  to  delete  two  notes  that 
indicate  that  two  125-volt  full  capacity 
battery  chargers  are  required  when  the 
Uninterruptible  Power  Supply  is 
powered  by  its  backup  DC  power 
supply.  These  notes  apply  to  the 
Divisions  I  and  II  DC  sources  during 
operating  and  shutdown  conditions. 
The  licensee  has  determined  that  only 
one  battery  charger  is  required  to  meet 
current  design  requirements  and  the 
criteria  delineated  in  Regulatory  Guide 
1.32,  "Criteria  for  Safety-Related 
Electric  Power  Systems  for  Nuclear 
Power  Plants."  The  amendment  would 
al.so  revise  TS  3/4.8.2  to  increase  the 
minimum  allowable  electrolyte 
temperature  for  the  125-volt  batteries 
from  60^F  to  65°F.  This  proposed 
change  would  establish  consistency 
bet-A'een  the  TSs,  the  Updated  Safety 
Analysis  Report,  and  applicable  battery 
capacity  calculations.  The  amendment 
would  also  make  administrative  changes 
to  TS  3/4.8.4,  "Electrical  Equipment 
Protective  Devices,"  and  the  TS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  L'nit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  existing  "notes"  at  the  bottom  of  pages 
3/4  8-14  and  3/4  8-19  indicate  that  two  (2) 
125-volt  full  cap>acity  chargers  are  required 
when  the  Uninterruptible  Power  Supply  is 
{Kiwered  by  its  backup  DC  power  supply. 
These  "notes"  were  based  on  an  overly 
conservative  calculation  which  determined 
that  both  chargers  were  required  to  supply 
adequate  power  to  connected  loads  including 
an  Uninterruptible  Power  Supply.  More 
recent  calculations  indicate  thnt  one  (1) 
charger  is  adeouate  to  supply  power  to 
connected  loads  and  an  Uninterruptible 
Power  Supply.  Based  on  these  more  recent 
calculations,  Niagara  Mohawk  proposes  to 
delete  these  "notes."  Because  it  has  been 
determined  adequate  power  will  be  provided 
to  connected  loads  with  one  (1 )  charger, 
deletion  of  these  "notes"  will  not  affect  the 
reliability  of  connected  loads  nor  their  ability 
to  perform  their  intended  function. 
Therefore,  this  change  will  not  involve  a 
significant  increase  in  the  probability  at 
consequences  of  an  accident  previously 
evaluated. 

Existing  Technical  Specification  4.8.2.1 
requires  that  the  125-volt  batteries  be 
demonstrated  to  be  operable  by  verifying  that 
the  average  electrolyte  temperature  of  one  out 
of  five  connected  cells  is  above  60T.  The 
Nine  Mile  Point  Unit  2  Updated  Safety 
Analysis  Report  and  current  battery  capacity 
calculations  assume  a  battery  electrolyte 
temf>erature  of  at  least  65°F.  The  change  from 
60*F  to  65'F  is  conservative  in  that  battery 


capacity  is  increased.  Increasing  the  capacity 
of  the  batteries  will  not  adversely  affect  the 
reliability  of  connected  loads  nor  their  ability 
to  perform  their  intended  function. 
Therefore,  this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  made  to  Technical 
Specification  3/4.8.4  and  to  the  Bases  of    , 
Specifications  3/4.6.3  and  3/4.8.4  are 
administrative  changes  and  do  not  affect 
plant  systems  or  operation.  Accordingly 
these  changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  L'nit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  function  of  the  battery  chargers  is  to 
provide  adequate  power  to  connected  loads. 
Since  it  has  been  determined  that  one  (1) 
battery  charger  is  sufficient  to  provide 
adequate  power,  deletion  of  these  "notes" 
which  require  that  two  (2)  chargers  be 
available  does  not  affect  the  capability  of  the 
chargers  to  perform  their  function.  The 
proposal  to  change  the  required  electrolyte 
temperature  from  60°F  to  OS'F  increases  the 
capacity  of  the  batteries  and  therefore 
im.proves  the  capability  of  the  batteries  to 
perform  their  intended  function.  The 
remaining  changes  are  administrative 
changes  and  do  not  affect  plant  systems  or 
operation. 

The  proposed  changes  do  not  introduce 
any  new  accident  precursors  and  do  not 
involve  any  physical  alterations  to  plant 
configurations  which  could  initiate  a  new  or 
different  kind  of  accident.  The  changes  do 
not  adversely  affect  the  design  or 
p)erformance  characteristics  of  the  batteries, 
battery  chargers  or  connected  loads.  The 
proposed  change  to  increase  the  required 
electrolyte  temperature  will  increase  battorv' 
capacity.  Therefore,  the  prop>osed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  projxwed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety 

Niagara  Mohawk  proposes  to  delete  the 
existing  "notes"  that  indicate  that  two  (2) 
125-volt  full  capacity  chargers  are  required 
when  the  Uninterruptible  Power  .Supply  Is 
p)owered  by  its  backup  DC  p>ower  supply. 
Niagara  Mohawk  engineering  has  determined 
that  one  (1)  battery  charger  is  adequate  to 
meet  the  maximum  DC  load  demands 
including  the  Uninterruptible  Power  Supply. 
The  propKtsed  change  to  increase  the  requirec* 
electrolyte  temperature  will  increase  battery 
capacity.  The  remaining  changes  are 
administrative. 

These  changes  will  not  adversely  affect  the 
design  or  periormance  characteristics  of  the 
batteries,  battery  chargers,  or  connected  loads 
nor  will  they  affect  the  capability  of  the 
batteries,  battery  chargers,  or  connected  loads 
to  perform  their  intended  function. 
Therefore,  the  prop>osed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
VVefterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NBC  Project  Director:  Robert  A.  Capra 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  application  for  amendment: 
July  7, 1993  (Reference  LAR  93-01) 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  (TS)  for  the 
Humboldt  Bay  Power  Plant  Unit  No.  3. 
This  proposed  revision  would  change 
TS  VII.H.3,  "Semiannual  Radioactive 
Effluent  Release  Report,"  to  extend  the 
reporting  period  from  semiannually  to 
annually  and  to  change  the  report 
sub.mission  date  from  60  days  after 
Jaiiuar>'  1  and  July  1  of  each  year  to 
before  April  1  of  each  year. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sig^iificant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  TS  changes  are 
administrative  in  nature.  The  proposed 
changes  to  TS  VII  H.3  are  consistent  with  10 
CT"R  50.36a  report  requirements.  The 
proposed  changes  do  not  affect  accident 
evaluations.  The  proposed  changes  are 
administrative  in  nauire.  should  result  in 
improved  administrntive  practices,  and  do 
not  affect  plant  operations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  result  in  physical 
alterations  or  changes  to  the  operation  of  the 
plant,  and  cause  no  change  in  the  method  by 
which  any  safety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
crt-ate  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

These  administrative  changes  do  not  alter 
the  basic  regulatory  requirements  and  do  not 
affect  any  safety  analyses. 

The  proposed  change  to  TS  Vn.H.3.  does 
not  alter  any  administrative  controls  over 
radioactive  effluent,  nor  does  the  proposed 
change  involve  any  physical  aherations  to 
the  plant  with  respect  to  radioactive 
effluents.  Therefore,  the  proposed  change 
would  not  affect  the  meaning,  application, 
and  function  of  the  TS  requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Humboldt  County  Library,  636 
F  Street,  Eureka,  California  95501 ' 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NBC  Branch  Chief:  John  H.  Austin 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  January 
27,  1993 

Description  of  amendment  request: 
The  projjosed  amendment,  by  Portland 
General  Electric  Company.  PGE  or  the 
licensee,  would  change  the  Trojan 
Nuclear  Plant  (Trojan)  Appendix  A 
Technical  Specifications  to  reflect  the 
permanently  defueled  status  of  tbe 
facility.  The  permanent  cessation  of 
power  generation  at  Trojan  and  the  May 
5.  1993  amendment  to  the  license  which 
granted  the  licensee  a  Possession  Only 
License  for  the  facility  has  rendered 
many  of  the  existing  provisions  of  the 
current  Appendix  A  Technical 
Specifications  inappropriate.  PGE  has 
developed  Permanently  Defueled 
Technical  Specifications  (PDTS)  for 
Trojan  using  NUREG-1431,  "Standard 
Technical  Specifications,  Westinghouse 
Plants."  as  a  basis  for  the  PDTS  scope 
and  format. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  an  analysis  of  the 
issue  of  no  significant  hazards 
consideration  based  upon  the  following: 

1.  Operation  of  the  facility  in  accordance 
with  the  propK>$ed  amendment  would  not 
involve  a  significant  increase  in  tbe 
protwbility  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  amendment  shows  that  tbe 
worst  case  design  basis  accident  for  this 
plant,  in  its  permanently  shutdown  defueled 
state,  is  a  postulated  spent  fuel  handling 
accident  at  the  Trojan  facility.  The  licensee 
has  also  identified  a  second  postulated 
design  tMSis  accident  scenario,  a  loss  of 
forced  cooling  to  the  spent  fuel  pool.  Other 
Trojan  Final  Safety  Analysis  Report  (FSAR) 
accident  scenarios  addressed  In  Chapter  IS 
are  no  longer  applicable  to  Trojan  in  the 
permanently  defueled  mode.  The  proposed 
amendment  does  not  lessen  any  of  the 
requirements  associated  with  handling  spent 
fuel  and  therefore,  the  probability  of  a  fuel 
handling  accident  occurring  is  unchanged. 
The  licensee  has  analyzed  the  a  loss  of  forced 
sp>ent  fuel  pool  cooling  accident  and  has 
shown  that  this  scenario  would  not  result  in 
a  radiological  release.  The  proposed 
amendment  does  not  change  the 
consequences  of  the  accident  since  it  does 
not  affect  the  magnitude,  detection,  or 
mitigation  of  either  accident  scenario. 
Additionally,  the  ability  of  the  spent  fuel 
pool  to  withstand  other  applicable  FSAR 
events,  natural  phenomena,  and  fires  is  either 
unchanged  from  the  existing  licensing  basis 
or  is  improved  during  the  permanently 
defueled  condition. 

2.  Opieration  of  the  facility  in  accordance 
with  (he  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Maintaining  the  piermanenlly  defueled 
facility  in  accordance  with  the  PDTS  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
considered.  Most  of  the  existing  plant 
systems  and  functions  will  not  be  operational 
in  the  permanently  defueled  condition  since 
power  operations  are  prohibited  and  all  of 
the  fuel  at  Trojan  is  stored  in  the  spent  fuel 
pool.  However,  all  structures,  systems  and 
components  that  are  necessary  for  safe  fuel 
handling  and  storage  activities  will  be 
maintained  operable  during  the  permanently 
defueled  condition.  The  proposed  PDTS 
provide  ofjeration  and  surveillance 
requirements  and  administrative  controls 
which  are  sufficient  to  ensure  that  the 
required  structures,  systems  and  components 
will  be  maintained  operable  in  the 
permanently  defueled  condition. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  PDTS  are  sufficient  to  ensure 
no  reduction  in  a  margin  of  safpty.  in  part, 
because  of  the  reduced  range  of  design  basis 
accidents  against  which  the  facility  must  be 
protected  now  that  the  facility  is  prohibited 
from  power  operations  and  is  permanently 
defueled.  Only  a  fuel  handling  accident  or  a 
loss  of  forced  cooling  to  the  spent  fuel  pool 
are  relevant  during  the  permanently  defueled 
condition.  The  margins  of  safety  kx  both  of 
these  accidents  will  remain  tl>e  same  or 
improve  by  maintaining  the  facility  in 
accordance  with  the  proposwl  PDTS.  None  of 
the  other  Chapter  15  FSAR  accidents  are 
applicable  since  power  operations  are 
prohibited  and  the  facility  is  permanently 
defueled.  Additionally,  the  margins  of  safety 
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for  other  applicable  FSAR  events,  natural 
phenomena,  and  fires  are  either  unchanged 
from  the  existing  licensing  basis  or  are 
improved  during  the  permanently  defueled 
condition. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207. 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland,  Oregon  97204. 

NRR  Project  Director:  SejTnour  H. 
Weiss 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  20, 1993 

Description  of  amendment  request: 
The  licensee  has  requested  an 
amendment  to  the  Technical 
Specifications  (TS)  to  revise  Section 
3.3.D  (Weld  Channel  and  Penetration 
Pressurization  System)  to  allow  certain 
portions  of  the  Weld  Channel 
Pressurization  System  (WCPS)  to  be 
disconnected  if  they  are  determined  to 
be  inoperable  and  not  practicably 
accessible  for  repair.  The  WCPS 
continuously  pressurizes  channels  over 
welds  in  the  steel  liner  of  the 
containment  building.  To  be 
disconnected,  an  inoperable  portion  of 
the  WCPS  must  be  covered  by  concrete 
such  that  repairs  would  involve  removal 
of  part  of  the  containment  structure  or 
the  inoperable  portion  of  the  system  is 
located  behind  plant  equipment  inside 
the  containffient  building  such  that 
repairs  would  involve  relocation  of  the 
equipment.  The  licensee  has  requested 
this  TS  amendment  since  one  portion  of 
the  WCPS  has  become  inoperable  and, 
since  it  is  buried  in  concrete  below  the 
containment  floor,  cannot  be  practically 
repaired.  In  addition,  administrative 
changes  would  be  made  to  TS  Section 
3.3.B  (Containment  Cooling  and  Heat 
Removal)  and  TS  Section  3.3.E 
(Component  Cooling  System)  to  correct 
typographical  errors.  Specifically.  TS 
Section  3.3.B.3.b  references  3.3.A.3 
when  is  should  reference  3.3.B.1  and  TS 
Section  3.3.E.3  b  references  3.3.A.3 
when  it  should  reference  3.3.E.I. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response; 

The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  consequences  of 
an  accident  previously  evaluated  would  not 
be  affected  by  the  disconnection  of  portions 
of  the  WCPS  [Weld  Channel  Pressurization 
System]  because  the  accident  analyses  do  not 
assume  the  Of)eration  of  any  pwjrtion  of  the 
WC  &  PPS  [Weld  Channel  &  Penetration 
Pressurization  System).  Additionally, 
operation  of  the  WC  &  PPS  is  not  taken  credit 
for  in  any  offsite  accident  dose  calculations. 
The  probability  of  an  accident  previously 
evaluated  would  not  be  increased  because 
the  disconnection  of  any  portion  of  the 
WCPS  could  not  initiate  an  accident.  The 
administrative  changes  correct  errors  in  the 
technical  specifications  and  technical 
specification  bases.  These  administrative 
changes  have  no  affect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  allowance  for  the 
disconnection  of  sections  of  the  WCPS  will 
allow  the  Authority  [Power  Authority  of  the 
State  of  New  York]  to  avoid  repairs  that  can 
potentially  degrade  containment  integrity  or 
the  condition  of  vital  equipment.  The 
proposed  license  amendment  does  not  create 
the  possibility  of  a  new  accident  because  the 
disconnection  of  any  portion  of  the  WCPS 
could  not  initiate  an  accident.  The 
administrative  changes  correct  errors  in  the 
technical  specifications  and  technical 
specification  bases.  These  administrative 
changes  can  not  [cannot)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  allowance  for  the  disconnection 
of  sections  of  the  WCPS  will  allow  the 
Authority  to  avoid  repairs  that  can 
potentially  degrade  containment  integrity  or 
the  condition  of  vital  equipment.  The  WC  & 
PPS  will  still  provide  continuous 
pressurization  and  monitoring  of  leak- 
tightness  for  the  zones  incorporated  info  the 
containment  penetrations  and  for  at  lease 


80%  of  the  channels  over  the  welds  in  the 
steel  inner  of  the  containment  building.  The 
WC  &  PPS  will  continue  to  provide  assurance 
that  the  containment  leak  rate  in  the  event  of 
an  accident  is  lower  than  that  assumed  in  the 
accident  analyses  because  the  accident 
analyses  do  not  assume  that  any  section  of 
the  WC  &  PPS  is  operating.  The 
administrative  changes  correct  errors  in  the 
technical  specifications  and  technical 
specification  bases.  These  administrative 
changes  have  no  affect  on  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to    - 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  ' 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NBC  Project  Director:  Robert  A.  Capra 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
December  8, 1993.  The  December  8. 
1993  request  supersedes  an  earlier 
request  dated  November  17, 1992, 
which  was  previously  noticed  (58  PR 
52994).  This  notice  supersedes  the 
previous  notice. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  for 
Salem  Units  1  and  2  to  incorporate  the 
guidance  provided  by  the  staff  in 
Generic  Letter  90-06  (GL  90-06)  as 
follows: 

1.  Specification  3/4.4.3  and  3/4.4.5  for 
Salem  1  and  Salem  2,  respectively, 
"REUEF  VALVES",  will  incorporate  the 
guidance  of  GL  90-06  with  the  following 
exceptions: 

a.  The  surveillance  requirement  to  test 
the  emergency  power  supply  for  the 
power  operated  relief  valves  (PORVs) 
and  block  valves  has  not  been 
incorporated.  The  PORVs  and  block 
valves  are  powered  from  the  emergency 
busses. 

b.  The  entry  conditions  for  one  or 
both  PORVs  inoperable  will  not  be 
based  on  excessive  seat  leakage  alone. 
Entry  conditions  will  be  based  on  the 
capability  of  the  PORV  to  be  manually 
cycled  consistent  with  the  Action 
Statements  contained  in  NUREG-1431, 
Standard  Technical  Specifications  for 
Westinghouse  Plants. 

c.  With  both  PORVs  inoperable  in 
Modes  1,  2,  or  3  and  not  capable  of 
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being  manually  cycled,  or  both  block 
valves  are  inoperable,  an  allowed  outage 
time  of  6  hours  to  restore  on  block  valve 
or  PORV  to  operable  status  has  been 
requested. 

2.  Specification  3.4.9.3  and  3.4.10.3 
for  Salem  1  and  Salem  2,  respectively, 
"OVERPRESSURE  PROTECTION 
SYSTEMS"  will  incorporate  the 
guidance  of  GL  90-06. 

3.  In  addition  to  the  guidance 
provided  by  GL  90-06,  the  following 
changes  have  also  been  proposed. 

a.  For  Salem  1,  the  reference  to  the 
specific  American  Society  of 
Mechanical  Engineers  (ASME)  valve 
category  would  be  deleted  from 
Specification  3.4.9.3.1. 

b.  Specification  3.5.3.  "EGGS 
SUBSYSTEMS  -  Tave  <  350°?"  would 
be  revised  to  clarify  the  applicability  of 
the  surveillafice  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  WiU  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  or  nualfunction  of  equipnaent 
important  to  safety  previously  evaluated. 
This  change  will  instill  administrative 
restrictions  on  the  Low  Temperature 
Overpressure  Protection  System  and  the 
PORVs  thereby  improving  reliability  and 
availability  to  respond  to  a  Steam  Generator 
Tube  Rupture  and  overpressure  transient 
The  prof)osed  amendment  requires  that 
{Ktwer  be  maintained  to  block  valves  that  are 
closed  should  a  PORV  be  inoperable,  but  still 
capable  of  being  manually  cycled.  This 
change  ensures  that  the  block  valves  can  be 
op>ened  on  demand  from  the  control  room. 
Power  is  maintained  to  the  block  valves  so 
that  it  is  operable  and  may  be  subsequently 
opened  to  allow  the  PORV  to  be  used  to 
control  reactor  pressure.  The  capability  to 
manually  cycle  the  PORV  is  consistent  with 
the  Action  Statement  contained  in  NUREG- 
1431.  This  change  actually  improves  overall 
plant  safety.  Therefore,  the  proposed 
amendment  does  not  involve  a  procedural  or 
physical  change  to  any  structure,  system  or 
component  that  significantly  affiects  accident/ 
malfunction  probabilities  or  consequences 
previously  evaluated  in  the  UFSAR. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  The  proposed 
amendment  does  not  Involve  any  physical 
changes  to  plant  structures,  components,  or 
systems.  With  the  exception  of  maintaining 
[>ower  to  a  block  valve  dosed  to  isolate  a 
PORV  that  is  inoperable  but  capable  of  being 
manually  cycled,  which  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  the  proposed  change  will  not 
impose  any  different  requirements  on  plant 
operation.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
evaluated. 


3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  proposed  changes 
actually  increase  the  overall  margin  of  safety 
by  improving  the  availability  and  reliability 
of  the  PORVs  and  Block  valves  in  response 
to  Steam  Generator  Tube  Rupture  events,  and 
the  PORVs  in  response  to  overpressure 
transients. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DG  20005-3502 

NRC  Project  Director  Gharles  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  January 
25, 1993 

Description  of  amendment  request: 
The  amendment  revises  the  pressure- 
temperature  limit  ciu^es  for  heatup, 
cooldown,  hydrostatic  tests  and 
criticality  from  10  effective  full  power 
years  (EFPY)  to  15  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  Technical  Specification 
changes: 

1.  Do  not  involve  a  significant  Increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  assure  that  existing 
safety  limits  are  not  exceeded  due  to 
changing  Readtor  Vessel  conditions.  These 
changes  reflect  the  latest  material  testing 
resulu  per  10CFR50,  Appendix  H.  Qearly 
defining  the  pressure  and  tem{)erature  limits 
decreases  the  probability  of  nonductile 
(allures. 

Therefore,  it  may  be  concluded  that  the 
proposed  changes  do  not  Involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  not  create  the  possibility  of  ■  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  physical  plant  modifications  or  new 
operating  configurations  result  from  these 
changes.  These  changes  do  not  adversely 
affect  the  design  or  operation  of  any  system 
or  component  important  to  saliBty,  rather. 


they  establish  limits  to  assure  that  operation 
remains  %nthin  acceptable  boundaries. 

Therefore,  no  new  or  different  accident 
from  any  previously  evaluated  will  be 
created. 

3.  Do  not  Involve  a  significant  reduction  in 
a  margin  of  safety. 

Capsule  "X"  analysis  concluded  that  the 
Reactor  Vessel  has  sufficient  fracture 
toughness  for  continued  safe  ofteration, 
providing  ojjeration  remains  within 
acceptable  limits.  The  heatup  and  cooldown 
ciirves  define  these  acceptable  limits.  The 
proposed  changes  maintain  existing  margins 
of  safety  l>y  modifying  operating 
requirements  based  on  specimen  Capsule 
"X"  analysis.  This  analysis  accounts  for  the 
actual  chemistry  data  associated  with  the 
limiting  weld,  rather  than  the  previously 
used  default  values,  thus  providing  some 
additional  operating  margin  with  no 
reduction  in  the  margin  of  safety.  Actual 
weld  chemistry  data  is  Sf)ecified  in  existing 
Technical  Specification  Table  B  3/4.4-1. 

Therefwe,  It  may  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  redaction  in  a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
W«»st  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.. 
Washington.  DG  20005-3502 

NRC  Project  Director  Gharles  L. 
Miller 

Southeni  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houstoo 
County,  Alabama 

Date  of  amendment  request: 
December  9, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS)  3/ 
4.4.6,  Steam  Generators,  and  TS  3/4.4.9, 
Specific  Activity,  and  their  associated 
bases.  The  steam  generator  plugging/ 
repair  limit  will  be  modified  to  establish 
a  methodology  for  determining 
serviceability  for  tubes  with  outside 
diameter  stress  corrosion  cracking  at  the 
tube  support  plate  that  more 
realistically  assesses  structural  integrity. 
For  Unit  1,  the  operational  leakage 
requirement  will  be  modified  to  reduce 
the  total  allowable  primary-to-secondary 
leakage  for  any  one  steam  generator 
from  500  gallons  per  day  to  140  gallons 
per  day.  In  addition,  the  TS  limit  for 
specific  activity  of  dose  equivalent  I"  J« 
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and  its  transient  dose  equivalent  I'" 
reactor  coolant  specific  activity  will  be 
reduced  by  a  factor  of  4  in  order  to 
increase  the  allowable  leakage  in  the 
event  of  a  steam  line  break. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Operation  of  Farley  Unit  1  in  accordance 
with  the  profwsed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  free 
standing  tubes  at  room  temperature 
:onditions  show  burst  pressures  as  high  as 
approximately  5000  psi  (per  square  inchl  for 
indications  of  outer  diameter  stress  corrosion 
:racking  with  voltage  measurements  as  high 
IS  26.5  volts.  Burst  testing  performed  on 
pulled  tubes  with  up  to  7.5  volt  indications 
show  burst  pressures  in  excess  of  5900  psi  at 
room  temperature.  As  stated  earlier,  tube 
Jurst  criteria  are  inherently  satisfied  during 
normal  operating  conditions  by  the  presence 
Df  the  tube  support  plate.  Furthermore, 
:orrecting  for  the  effects  of  temperature  on 
[naterial  properties  and  minimum  strength 
levels  (as  the  burst  testing  was  done  at  room 
:emperature),  tube  burst  capability 
iignificantly  exceeds  the  R.G.  (Regulatory 
juide]  1.121  criterion  requiring  the 
maintenance  of  a  margin  of  1.43  times  the 
iteam  line  break  pressure  differential  on  tube 
jurst  if  through-wall  cracks  are  present 
without  regard  to  the  presence  of  the  tube 
support  plate.  Based  on  the  existing  data  base 
his  criterion  is  satisfied  with  bobbin  coil 
ndications  with  signal  amplitudes  over 
wice  the  2.0  volt  interim  repair  criteria, 
egardless  of  the  indicated  depth 
neasurement.  This  structural  limit  is  based 
)n  a  lower  95  Ipercentl  confidence  level  limit 
)f  the  data.  The  2.0  volt  criteria  provides  an 
jxtremely  conservative  margin  of  safety  to 
he  structural  limit  considering  expected 
pT)wth  rates  of  outside  diameter  stress 
:orrosion  cracking  at  Farley.  Alternate  crack 
norphologies  can  correspond  to  a  voltage  so 
hat  a  unique  crack  length  is  not  defined  by 
I  burst  pressure  to  voltage  correlation, 
iowever,  relative  to  expected  leakage  during 
lormal  operating  conditions,  no  field  leakage 
las  been  reported  from  tubes  with 
ndications  with  a  voltage  level  of  under  7.7 
folts  for  a  3/4  inch  tube  with  a  10  volt 
:orrelation  to  7/8  inch  tubing  (as  compared 
o  the  2.0  volt  proposed  interim  tube  repair 
imit).  Thus,  the  proposed  amendment  does 
lot  involve  a  significant  increase  in  the 
irobability  or  consequences  of  an  accident. 

Relative  to  the  expected  leakage  during 
iccident  condition  loadings,  the  accidents 
hat  are  affected  by  primary-to-secondary 
eakage  and  steam  release  to  the  environment 
re  Loss  of  External  Electrical  Load  and/or 
"urbine  Trip.  Loss  of  All  AC  Power  to 
itation  Auxiliaries,  Major  Secondary  System 
'ipe  Failure,  Steam  Generator  Tube  Rupture, 
ieactor  Coolant  Pump  Locked  Rotor,  and 
tupture  of  a  Control  Rod  Drive  Mechanism 


Housing.  Of  these,  the  Major  Secondary 
System  Pipe  Failure  is  the  most  limiting  for 
Farley  in  considering  the  potential  for  off-site 
doses.  The  offsite  dose  analyses  for  the  other 
events  which  model  primary-to  secondary 
leakage  and  steam  release  from  the  secondary 
side  to  the  environment  assume  that  the 
secondary  side  remains  intact.  The  steam 
generator  tubes  are  not  subjected  to  a 
sustained  increase  in  differential  pressure,  as 
is  the  case  following  a  steam  line  break  event. 
This  increase  in  differential  pressure  is 
responsible  for  the  p>ostulated  increase  in 
leakage  and  associated  offsite  doses  following 
a  steam  line  break  event.  In  addition,  the 
steam  line  break  event  results  in  a  bypass  of 
containment  for  steam  generator  leakage. 
Uf)on  implementation  of  the  interim  repair 
criteria,  it  must  be  verified  that  the  expected 
distribution  of  cracking  indications  at  the 
tube  support  plate  intersections  are  such  that 
primary-to-secondary  leakage  would  result  in 
site  boundary  dose  within  the  current 
licensing  basis.  Data  indicate  that  a  threshold 
voltage  of  2.8  volts  would  result  in  through- 
wall  cracks  long  enough  to  leak  at  steam  line 
break  conditions.  Application  of  the 
proposed  repair  criteria  requires  that  the 
current  distribution  of  a  number  of 
indications  versus  voltage  be  obtained  during 
the  refueling  outages.  The  current  voltage  is 
then  combined  with  the  rate  of  change  in 
voltage  measurement  and  a  voltage 
measurement  uncertainty  to  establish  an  end 
of  cycle  voltage  distribution  and,  thus,  leak 
rate  during  steam  line  break  pressure 
differential.  The  leak  rate  during  a  steam  line 
break  is  further  increased  by  a  factor  related 
to  the  probability  of  detection  of  the  flaws. 
If  it  is  found  that  the  potential  steam  line 
break  leakage  for  degraded  intersections 
planned  to  be  left  in  service  coupled  with  the 
reduced  specific  activity  levels  allowed 
result  in  radiological  consequences  outside 
the  current  licensing  basis,  then  additional 
tubes  will  be  plugged  or  repaired  to  reduce 
steam  line  break  leakage  potential  to  within 
the  acceptance  limit.  Thus,  the  consequences 
of  the  most  limiting  design  basis  accident  are 
constrained  to  present  licensing  basis  limits. 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  interim 
tube  supjxjrt  plate  elevation  steam  generator 
tube  repair  criteria  does  not  introduce  any 
significant  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  which  could  result  in  an  accident 
outside  of  the  region  of  the  tube  support  plate 
elevations.  Neither  a  single  or  multiple  tube 
rupture  event  would  be  expected  in  a  steam 
generator  in  which  the  repair  criteria  has 
been  applied  (during  all  plant  conditions). 
The  bobbin  probe  signal  amplitude  repair 
criteria  is  established  such  that  operational 
leakage  of  excessive  leakage  during  a 
postulated  steam  line  break  condition  is  not 
anticipated.  Southern  Nuclear  has  previously 
implemented  a  maximum  leakage  rate  limit 
of  140  gpd  (gallons  per  day)  per  steam 
generator  on  Unit  1.  The  R.G.  1.121  criterion 
for  establishing  operational  leakage  rate 
limits  that  require  plant  shutdown  are  based 
upon  leak-before-break  considerations  to 


detect  a  free  span  crack  before  potential  tube 
rupture.  The  140  gpd  limit  provides  for 
leakage  detection  and  plant  shutdown  in  the 
event  of  the  occurrence  of  an  unexpected 
single  crack  resulting  in  leakage  that  is 
associated  with  the  longest  permissible  crack 
length.  R.G.  1.121  acceptance  criteria  for 
establishing  operating  leakage  limits  are 
based  on  leak-before-break  considerations 
such  that  plant  shutdown  is  initiated  if  the 
leakage  associated  with  the  longest 
permissible  crack  is  exceeded.  The  longest 
permissible  crack  is  the  length  that  provides 
a  factor  of  safety  of  1 .43  against  bursting  at 
steam  line  break  pressure  differential.  A 
voltage  amplitude  approximately  9  volts  for 
typical  outside  diameter  stress  corrosion 
cracking  corresponds  to  meeting  this  tube 
burst  requirement  at  the  95  [percent] 
prediction  interval  on  the  burst  correlation. 
Alternate  crack  morphologies  can  correspond 
to  a  voltage  so  that  a  unique  crack  length  is 
not  defined  by  the  burst  pressure  versus 
voltage  correlation.  Consequently,  typical 
burst  pressure  versus  through-wail  crack 
length  correlations  are  used  below  to  define 
the  "longest  permissible  crack"  for 
evaluating  operating  leakage  limits. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  steam  line 
break  pressure  differential  and  steam  line 
break  conditions  are  about  0.53  inch  and  0.84 
inch,  respectively.  Normal  leakage  for  these 
crack  lengths  would  range  from  about  0.4 
gallons  per  minute  to  4.5  gallons  per  minute 
respectively  while  lower  95  (percent) 
confidence  level  leak  rates  would  range  from 
about  0.06  gallons  per  minute  to  0.6  gallons 
per  minute,  respectively. 

An  operating  leak  rate  of  140  gpd  per  steam 
generator  has  been  implemented  on  Unit  1. 
This  leakage  limit  provides  for  detection  of 
0.4  inch  long  cracks  at  nominal  leak  rates  and 
0.6  inch  long  cracks  at  the  lower  95  [percent) 
confidence  level  and  for  three  times  normal 
operating  pressure  differential  at  less  than 
nominal  leak  rates. 

Based  on  the  above,  the  implementation  of 
interim  plugging  criteria  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  use  of  the  interim  tube  support  plate 
elevation  repair  criteria  is  demonstrated  to 
maintain  steam  generator  tube  integrity 
Commensurate  with  the  requirements  of  R.G. 
1.121.  R.G.  1.121  describes  a  method 
acceptable  to  the  NRC  staff  for  meeting 
(General  Design  Criteria!  2. 14. 15,  31,  and  32 
by  reducing  the  probability  of  the 
consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst  case  conditions,  the  occurrence  of 
outside  diameter  stress  corrosion  cracking  at 
the  tube  support  plate  elevations  is  not 
expected  to  lead  to  a  steam  generator  tube 
rupture  event  during  normal  or  faulted  plant 
conditions.  The  most  limiting  effect  would  be 
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a  possible  increase  in  leakage  durine  a  steam 
line  break  event.  Excessive  leakage  during  a 
steam  line  break  event,  however,  is 
precluded  by  verifying  that,  once  the  criteria 
are  applied,  the  expected  end  of  cycle 
distribution  of  crack  indications  at  the  tube 
support  plate  elevations  would  result  in 
minimal,  and  acceptable  primary  to 
secondary  leakage  during  the  event  and 
hence  help  to  demonstrate  radiological 
conditions  are  less  than  an  appropriate 
fraction  of  the  10  CFR  (Part)  100  guideline. 

The  margin  to  burst  for  the  tubes  using  the 
interim  repair  criteria  is  comparable  to  that 
currently  provided  by  existing  technical 
specifications. 

In  addressing  the  combined  effects  of 
LOCA  Iloss-of-coolant  accident]  ■♦■  SSE  [safe 
shutdown  earthquake)  on  the  steam  generator 
comjxjnent  (as  required  by  GDC  2),  it  has 
been  determined  Uiat  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  as  the  tube  supfwrt  plates 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  either  the  LOCA 
rarefaction  wave  and/or  SSE  loadings.  Then 
the  resulting  pressure  differential  on  the 
deformed  tubes  may  cause  some  of  the  tubes 
to  collapse. 

There  are  two  issues  associated  with  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  RCS 
Ireactor  coolant  system)  flow  area  through 
the  tubes.  The  reduction  in  flow  area 
increases  the  resistance  to  flow  of  steam  from 
the  core  during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temperatxire 
(PCT).  Second,  there  is  a  potential  the  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse  or  that  short  through- 
wall  indications  would  leak  at  significantly 
higher  leak  rates  than  included  in  the  leak 
rate  assessments. 

Consequently,  a  detailed  leak-before-break 
analysis  was  performed  and  it  was  concluded 
that  the  leak-before-break  methodology  (as 
permitted  by  CDC  4)  is  applicable  to  the 
Farley  Unit  1  (RCS)  primary  loops  and,  thus, 
the  probability  of  breaks  in  the  primary  loop 

Eiping  is  sufficiently  low  that  they  need  not 
i  considered  in  the  structural  design  basis 
of  the  plant  Excluding  breaks  in  RCS 
primary  loops,  the  LOCA  loads  from  the  large 
branch  line  breaks  were  analyzed  at  Farley 
Unit  1  and  were  found  to  be  of  insufficient 
magnitude  to  result  in  steam  generator  tube 
collapse  or  significant  deformation. 

Regardless  of  whether  or  not  leak-before- 
break  is  applied  to  the  primary  loop  piping 
at  Farley,  any  flow  area  reduction  is  expected 
to  be  minimal  (much  less  than  1  [percent]) 
and  PCT  margin  is  available  to  account  for 
this  potential  effect.  Based  on  analyses 
results,  no  tubes  near  wedge  locations  are 
expected  to  collapse  or  deform  to  the  degree 
that  secondary  to  primary  in-leakage  would 
be  increased  over  current  expected  levels. 
For  all  other  steam  generator  tubes,  the 
possibility  of  secondary-to-primary  leakage 
in  the  event  of  a  LOCA  ■*■  SSE  event  is  not 
significant.  In  actuality,  the  amount  of 
secondary-to-primary  leakage  in  the  event  of 
a  LOCA  -f  SSE  is  expected  to  be  less  than  that 
currently  allowed,  i.e.,  500  gpd  per  steam 


generator.  Furthermore,  secondary-to- 
primary  in-leakage  for  the  same  pressure 
differential  since  the  cracks  would  tend  to 
tighten  under  a  secondary-to-primary 
pressure  differential.  Also  the  presence  of  the 
tube  support  plate  is  expected  to  reduce  the 
amount  of  in-leakage. 

Addressing  the  R.C.  1.83  considerations, 
implementation  of  the  tube  repair  criteria  is 
supplemented  by  100  (percent)  inspection 
requirements  at  the  tube  support  plate 
elevations  having  outside  diameter  stress 
corrosion  cracking  indications,  reduced 
operating  leak  rate  limits,  eddy  current 
inspection  guidelines  to  provide  consistency 
in  voltage  normalization,  and  rotating 
pancake  coil  inspection  requirements  for  the 
larger  indications  left  in  service  to 
characterize  the  principal  degradation 
mechanism  as  outside  diameter  stress 
corrosion  cracking. 

As  noted  previously,  implementation  of 
the  tube  support  plate  elevation  repair 
criteria  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired.  The  installation  of  steam 
generator  tube  plugs  or  tube  sleeves  would 
reduce  the  RCS  flow  margin,  thus 
implementation  of  the  interim  repair  criteria 
will  maintain  the  margin  of  flow  that  would 
otherwise  be  reduced  through  increased  tube 
plugging  or  sleeving. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  Final  Safety 
Analysis  Report  or  any  bases  of  the  plant 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
OfTice  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller, 
in,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306, 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201 

NRC  Project  Director  S.  Singh  Bajwa 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
Coiuty,  Virginia 

Date  of  amendment  request: 
December  10, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  modify 
the  surveillance  frequency  of  the 
auxiliary  feedwater  system  pumps  and 
valves  from  monthly  to  quarterly. 
Various  administrative  changes  are 
being  proposed  such  as  1)  punctuation 
and  grammar,  2)  correction  of  system  or 
component  names,  and  3]  capitalization 
of  defined  words. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  proposed 
Technical  Specifications  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

Changing  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  System  pumps  and 
valves  does  not  significantly  affect  the 
probability  of  occurrence  or  consequences  of 
any  previously  evaluated  accidents.  The 
probability  of  an  accident  occurrence  is  not 
increased  in  itself  by  the  proposed  changes 
in  surveiUence  testing  of  the  Auxiliary 
Feedwater  System  pumps  and  valves. 
[A)uxiliary  feedwater  pump  testing  is 
performed  through  a  full-flow  test  line, 
thereby  not  affecting  normal  plant 
operations.  Changes  to  the  testing  therefore 
do  not  affect  the  probability  of  an  accident 
occurrence.  Redundant  trains  of  the 
Auxiliary  Feedwater  System  remain  available 
during  surveillance  testing,  therefore,  the 
consequences  of  an  accident  are  unchanged 
by  the  proposed  changes  in  the  Auxiliary 
Feedwater  System  surveillance  test 
frequencies.  Quarterly  testing  of  the  pumps 
and  valves  will  continue  to  assure  that  the 
Auxiliary  Feedwater  System  is  capable  of 
performing  its  intended  functions  for  either 
unit  if  called  upon.  Consistent  with  Generic 
Letter  93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation,"  the  new  testing 
frequency  should  reduce  Auxiliary 
Feedwater  System  unavailability  resulting 
from  failures  and  equipment  degradation 
during  testing,  thereby  resulting  in  improved 
system  reliability.  Invoking  ASME  Section  XI 
as  the  acceptance  criteria  for  testing  the 
Auxiliary  Feedwater  Pumps  is  an 
enhancement  to  the  acceptance  criteria 
presently  specified.  Furthermore,  the 
operability  requirements  for  the  Auxiliary 
Feedwater  System  remain  unchanged. 
Therefore,  the  probability  or  consequences  of 
any  previously  analyzed  accident  are  not 
increased  by  the  proposed  changes  in 
surveillance  requirements  for  the  Auxiliary 
Feedwater  System. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Changes  in  test  frequency  and  acceptance 
criteria  for  the  Auxiliary  Feedwater  System 
pumpw  and  valves  do  not  involve  any 
physical  modification  of  the  plant  or  result 
in  a  change  in  a  method  of  operation. 
Quarterly  testing  of  the  pumps  and  valves 
during  both  operation  and  shutdown  will 
continue  to  assure  that  the  Auxiliary 
Feedwater  System  will  t>e  capable  of 
performing  its  intended  function  for  either 
unit.  Invoking  ASME  Section  XI  acceptance 
criteria  for  testing  the  Auxiliary  Feedwater 
System  pumps  is  an  enhancement  to  the 
acceptance  criteria  presently  specified.  The 
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operability  requirements  for  the  Auxiliary 
Feedwater  System  remain  unchanged. 
Furthermore,  new  or  different  failure  modes 
are  not  introduced  by  these  changes  in 
surveillance  requirements.  Therefore,  a  new 
or  different  type  of  accident  is  not  created  by 
these  proposed  changes  in  surveillance 
requirements  for  the  Auxiliary  Feedwater 
System. 

3.  Involve  a  significant  reductioo  in  a 
margin  of  safety. 

Oianging  the  surveillance  requirements  of 
the  Auxiliary  Feedwater  System  pu/np>s  and 
valves  does  not  affect  any  safety  limits  or 
limiting  safety  system  settings.  System 
operating  parameters  are  unaffected.  This 
reduced  pump  and  valve  testing  frequeocy 
should  reduce  Auxiliary  Feedwater  System 
unavailability  due  to  actual  testing,  as  well 
as  failures  and  equipment  degradation  during 
testing.  Thus  reduced  testing  results  in  an 
improved  system  reliability.  Quarterly  testing 
of  the  pumps  and  valves  during  operation 
and  shutdown  will  continue  to  assure  that 
the  Auxiliary  Feedwater  System  will  be 
capable  of  performing  its  intended  functions 
for  either  unit  Therefore,  the  reduction  in 
surveillance  testing  requirements  for  the 
Auxiliary  Feedwater  System  pumpks  and 
valves  does  not  reduce  any  margin  of  safety. 

The  NRC  stafi  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Librar>'.  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Wiiliams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NBC  Project  Director:  Herbert  N. 
Berkow 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaun«e  County, 
Wisconsin 

Date  of  amendment  request: 
September  17,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  (TS)  by 
incorporating  technical  and 
administrative  changes  to  TS  4.5, 
Emergency  Core  Cooling  System  and 
Containment  Air  Cooling  System  Tests; 
TS  4.7,  Main  Steam  Isolation  Valves; 
and  Table  TS  4.1-3.  Minimum 
Frequencies  for  Equipment  Tests. 
Changes  are  proposed  for  the  safety 
injection  (SI)  system  automatic 
initiation  test:  the  internal  containment 
spray  system  (ICS)  flow  blockage  test; 
the  SI.  ICS  and  residual  heat  removal 
pumps'  periodic  tests;  the  main  steam 


isolation  valves'  test;  and  the  periodic 
control  rod  functional  test. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(a)TS4.5.a.l.A 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist 
The  proposed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  accident  previously 
evaluated  is  not  increased  by  the  TS  change. 
The  changes  do  not  affect  any  structure, 
system,  or  compionent  that  initiates  an 
accident  analyzed  in  the  Updated  Safety 
Analysis  Report  (L'SAR).  The  probability  of 
an  accident  occurring  is  independent  of  the 
availability  of  emergency  core  cooling 
components  used  to  mitigate  an  accident. 

The  consequences  of  an  accident 
previously  evaluated  will  not  be  increased  by 
this  TS  change.  Revising  the  TS  wording  to 
clarify  that  the  pumps  may  be  operated 
during  the  periodic  surveillance  tests  does 
not  decrease  their  availability  and  therefore 
does  not  decrease  their  ability  to  mitigate  the 
consequences  of  accidents  previously 
evaluated  in  the  L'SAR. 

Clarifying  the  TS  wording  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  in  the  USAR  will 
not  be  created  by  this  TS  change. 

The  automatic  SI  actuation  is  designed  to 
respond  to  various  events  analyzed  in  the 
USAR  which  take  credit  for  SI  in  the  event 
mitigation.  The  test  required  by  TS  4.5.a.l.A 
verifies  that  the  valves,  pump  circuit 
breakers,  and  automatic  circuitry  receive  the 
SI  signal  in  the  prof)er  sequence.  The 
procedural  prerequisites  for  the  performance 
of  this  test  ensure  that  an  adequate  flow  path 
and  overpressure  protection  are  available  for 
the  pumps  during  the  test. 

This  proposed  amendment  does  not  alter 
the  plant  configuration,  operating  setpoints, 
or  overall  plant  {jerformance.  It  simply 
provides  clarification  that  the  pumps  may 
start  and  operate  in  conjunction  with  the 
automatic  circuitry  test;  however,  the  pumps 
are  not  required  to  start  and  operate  for  this 
test.  Therefore,  the  possibility  or  a  new  or 
different  accident  from  any  previously 
evaluated  is  not  created. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  intent  of  the  TS,  i.e.,  verify  each 
component  receives  the  SI  signal  in  the 
proper  sequence,  is  not  altered  by  this 
proposed  change.  Clarifying  that  the  pumps 
are  allowed  to  operate  during  the 
performance  of  this  surveillance  requirement 
does  not  adversely  affect  the  ability  of  the 
surveillance  to  demonstrate  system  actuation. 


Therefore,  this  proposed  change  will  not 
reduce  the  margin  of  safety. 

(b)  TS  4  5.a.2.B 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  iavolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  pro{X)sed  change  does  not  affect  the 
probability  of  an  accident  previously 
evaluated.  The  ICS  system  is  designed  to 
respond  to  various  events  analyzed  in  the 
USAR  which  take  credit  for  spray  for  event 
mitigation.  The  probability  of  an  accident 
occurring  is  independent  of  the  availability 
of  containment  air  cooling  systems  used  to 
mitigate  an  accident. 

This  proposed  change  does  not  affect  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  allows  the 
use  of  surveillance  methods  that  provide 
assurance  of  system  capability  to  perform 
required  design  functions  in  the  event  of  an 
accident.  The  configuration  of  containment 
air  cooling  components  used  to  mitigate  the 
consequences  of  accidents  previously 
evaluated  is  not  being  changed. 

Therefore,  the  proposed  changes  do  not 
increase  the  probability  or  consequences  of 
accidents  previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed 
changes  do  not  alter  the  operation,  function 
or  modes  of  plant  or  equipment  operation. 
Allowing  the  use  of  equivalent  surveillance 
methods  does  not  create  the  probability  of  a 
new  or  different  kind  of  accident. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

This  proposed  change  does  not  alter  the 
intent  of  the  specification.  The  use  of 
equivalent  test  methods  to  demonstrate 
component  functionality  does  not  reduce  the 
margin  of  safety.  The  proposed  change  docs 
remove  a  requirement  to  Verify  100%  (i.e. 
168)  of  the  installed  nozzles  are 
unobstructed;  however,  as  noted  in  the  safety 
evaluation,  the  original  system  was 
overdesigned  by  approximately  5%. 
Verification  of  the  number  of  required 
nozzles  to  satisfy  design  assumptions  is 
assured  by  the  design  requirements  staled  in 
the  USAR.  Since  the  minimum  design 
requirements  stated  in  the  USAR  are 
demonstrated  by  surveillance,  the  margin  of 
safety  is  not  reduced.  Consistent  with  Section 
3.6.6A  and  associated  basis  statements  of 
NUREG  1431,  "Westinghouse  Standard 
Technical  Specifications,"  Revision  0. 
fierforming  surveillance  at  ten  year  intervals 
assures  the  required  number  of  spray  nozzles 
are  capable  of  functioning  in  the  event  of  an 
accident  Therefore,  there  is  no  adverse  effect 
on  public  health  and  safety. 

(c)  TS  4.S.b.l.B 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist 
The  proposed  change  will  not: 
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1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  not  increase  the 
probability  of  accidents  previously  evaluated. 
The  probability  of  an  accident  occurring  is 
independent  of  the  availability  of  the  systems 
used  to  mitigate  an  accident. 

The  proposed  change  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated.  The  consequences  of  previously 
evaluated  accidents  requiring  SI,  RHR.  and 
containment  spray  for  event  mitigation  are 
independent  of  the  surveillance  testing  of 
these  systems. 

The  SI.  RHR,  and  ICS  pumps  are  designed 
to  operate  in  resf>onse  to  various  events 
analyzed  in  theiJSAR  which  initiate  on  a  SI 
or  high-high  containment  pressure  signal. 
The  proposed  change  is  intended  to  allow  the 
use  of  full  flow  quarterly  testing  for  the  ICS 
pumps  and  retain  the  existing  quarterly  mini- 
flow  requirements  for  the  SI  and  RHR  pumps. 
Surveillance  testing  verifies  propter  operation 
of  the  components  and  thereby  ensures  the 
consequences  of  the  accident  are  consistent 
with  the  evaluations  of  the  USAR. 

Therefore,  the  proposed  change  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed 
amendment  does  not  alter  the  plant 
configuration,  of>erating  setpoints,  or  overall 
plant  performance. 

3)  involves  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  will  not  be  reduced 
by  verifying  the  pump's  performance  through 
full  flow  testing  or  miniflow  testing.  The 
intent  of  the  TS.  i.e.  verifying  no  degradation 
of  the  ICS  pump  is  satisfied  by  performing  a 
full  flow  test  on  a  quarterly  basis. 

(d)  Administrative  changes  to  TS  Section 
4.5 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

(3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  alter  the  intent  or 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 

(e)  TS  Section  4.7 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  propK>sed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  accident  previously 
evaluated  will  not  be  increased  by  this  TS 


change.  The  MSIVs  are  designed  to  limit  the 
cooldown  rate  of  the  RCS  and  prevent 
structural  damage  to  the  containment, 
resulting  from  a  SLB  incident,  by  closing  to 
isolate  the  SGs.  The  probability  of  a  SLB 
occurring  is  indef)endent  of  MSIV 
operability. 

The  consequences  of  an  accident 
previously  evaluated  will  not  be  increased  by 
this  TS  change.  This  TS  change  allows 
testing  of  the  MSIVs  when  op>erating 
temperature  and  pressure  conditions  exist 
that  are  consistent  with  the  conditions  under 
which  the  acceptance  criteria  were  generated. 
The  acceptable  closure  time  for  the  MSIVs  is 
not  being  modified  by  this  TS  change, 
therefore  the  consequences  of  accidents 
relying  on  the  closure  of  the  MSIVs  are  not 
increased. 

An  evaluation  of  the  Updated  Safety 
Analysis  Report  (USAR)  SLB  analyses  was 
performed.  The  existing  core  power  and 
reactor  coolant  system  transient  analyses 
assumed  initial  hot  shutdown  conditions  for 
all  cases  analyzed  since  this  represents  the 
most  conservative  initial  conditions  for  the 
accident.  The  analysis  of  the  containment 
pressure  transient  also  assumed  initial  hot 
shutdown  conditions  (at  which  time  the 
steam  pressure  is  highest  and  there  is  the 
greatest  inventory  of  water  in  the  steam 
generator).  The  containment  pressure 
analysis  also  conservatively  delayed  the 
MSIV  closures  such  that  steam  flow  from 
both  steam  generators  existed  for  the  first  ten 
seconds.  It  has  been  determined  that  the 
proposed  change  in  mode  for  surveillance 
testing  is  envelop>ed  by  the  existing  analyses, 
therefore  the  consequences  of  an  accident 
remained  unchanged. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed 
amendment  does  not  alter  the  plant 
configuration,  op>erating  setpoints  or  overall 
plant  p>erformance. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  will  not  be  reduced 
by  this  TS  change.  Changing  the  plant 
conditions  under  which  this  surveillance  is 
p>erformed  does  not  alter  the  acceptance 
criterion  for  closure  time.  Changing  tha. 
operating  mode  for  the  surveillance  test  is 
based  on  engineering  judgement  which 
recognizes  the  importance  of  demonstrating 
the  capability  of  the  components  to  perform 
in  a  steam  environment. 

(f)  Table  TS  4.1-3 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  pro(X>sed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  will  not  alter  the 
intent  of  this  sp>ecification  which  is  to  ensure 
that  the  control  rods  are  operable  and  capable 
of  performing  their  safety-related  function 
during  a  USAR  analyzed  event.  Control  rods 
fully  inserted  into  the  core  are  already 
performing  their  safety-related  function  and 


therefore,  by  definition,  are  op>erable. 
Revising  the  specification  clarifies  that  the 
control  rods  fully  inserted  into  the  core  need 
■not  be  tested.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  not  be  increased. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  alter 
the  plant  configuration,  operating  setpoints, 
or  overall  plant  performance.  Therefore,  a 
new  or  different  kind  of  accident  frtim  those 
previously  evaluated  will  not  be  created  by 
thisTS  change. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

Rods  which  are  fully  inserted  into  the  core 
are  already  performing  their  safety  function 
and  therefore,  by  definition,  are  already 
operable.  Exempting  these  control  rods  from 
a  partial  movement  test  will  not  reduce  the 
margin  of  safety. 

(g)  Administrative  changes  to  Table  TS 
4.1-3 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

(3)  involve  a  significant  f^duction  in  the 
margin  of  safety. 

The  proposed  changes  a^n  administrative 
in  nature  and  do  not  alter  the  intent  or 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497, 

NEC  Project  Director:  John  N.  Hannon 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  I'nit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
November  23, 1993  ^ 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  die  opyerating  conditions  and 
limiting  conditions  for  operation  for 
containment  systems,  and  revise 
corresponding  defmitions  and  tests.  In 
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Idition.  related  bases  would  be 
jdated. 

Basis  for  proposed  no  significant 
izards  consideration  determination: 
s  required  by  10  CFR  50.91(a).  the 
:ensee  has  provided  its  analysis  of  the 
sue  of  no  significant  hazards 
)nsideration,  which  is  presented 
;low: 

1.  The  proposed  amendments  will  not 
volve  a  significant  increase  in  the 
obability  or  consequences  of  an  accident 
^viously  evaluated. 

The  proposed  changes  will  add  operating 
inditions  and  limiting  conditions  for 
jeration  to  Section  15.3.6,  "Containment 
,stem."  of  the  Point  Beach  Nuclear  Plant 
BNP)  Technical  Specifications  (TS).  This 
lange  also  proposes  revisions  to  Sections 
>.\.  "Defiaitions."  and  15.4.4. 
^Containment  Tests,"  to  support  the  changes 

Section  15  3.6.  Additionally,  the  change 
ill  add  explanatory  text  to  the  bases  for 
jction  15.3.6  to  support  the  revisions. 
The  proposed  revisions  will  add  more 
)ecific  limiting  conditions  for  operation 
.COs)  for  containment  isolation  valves,  air 
cks,  overall  containment  air  leakage,  and 
temal  pressure.  The  proposed  LCXDs  state 
ore  clearly  the  requirements  for  operability 
id  the  actions  to  be  taken  if  the 
quirements  are  not  met  The  proposed 
i)s  reflect  the  intent  of  the  Westinghouse 
(iproved  Standard  Technical  Specifications. 
UREG-1431.  None  of  the  e.xisting  LCDs  are 
?ing  removed. 

As  most  of  the  existing  LCOs  in  Section 
i.3.6  do  not  sfjecify  completion  times  for 
squired  actions.  Section  15.3.0,  "General 
onsiderations."  applies.  Section  15.3.0 
ates  that  if  an  ICO  does  not  prescribe  a 
me  period,  the  affected  unit  shall  be  placed 
1  hot  shutdown  within  three  hours  of 
iscovering  the  situation.  If  the  conditions 
'hich  prompted  the  shutdown  cannot  be 
srrected.  the  unit  shall  he  placed  in  cold 
lutdown  within  48  hours  of  discovering  the 
ituation.  The  proposed  revisions  to  Section 
5.3.6  specify  appropriate  completion  times 
)r  each  LCO  to  eliminate  the  need  to  default 
)  the  generic  time  requirements  given  in 
ection  15.3J).  If  the  required  actions  and 
ssociated  completion  limes  are  not  met.  the 
lant  must  be  brought  to  at  least  hot 
hutdown  within  6  hours  and  to  cold 
hutdown  within  36  hours.  The  slightly 
:>nger  time  to  hot  shutdown  is  more  than 
ffset  by  the  shorter  time  to  cold  shutdown, 
lereby  reducing  the  consequences  of  a 
•lease  from  containment.  These  times  are 
>asonable.  l>ased  on  operating  experience,  to 
each  the  required  plant  conditiuns  from  full 
lower  conditions  in  an  orderly  manner 
without  challenging  plant  systems. 

There  is  no  physical  change  to  the  facility. 
ts  systems,  or  its  op^'ration.  Therefore,  there 
s  no  increase  in  the  probability  or 
onsequences  of  an  accident  previously 
valuated. 

2.  The  proposed  amendments  will  not 
reate  the  possibility  of  a  new  or  different 
.ind  of  accident  from  any  accident 
)reviously  analyzed. 

The  proposed  changes  will  add  operating 
uaditions  and  limiting  conditions  for 


operation  to  Section  15.3.6.  "Containment 
System."  of  the  Point  Beach  Nuclear  Plant 
(PBNP)  Technical  Specifications  (TS).  This 
change  also  proposes  revisions  to  Sections 
15.1.  "Definitions."  and  15.4.4. 
"Containment  Tests."  to  support  the  changes 
to  Section  15.3.6.  Additionally,  the  change 
will  add  explanatory  text  to  the  bases  for 
Section  15.3.6  to  support  the  revisions. 

The  proposed  revisions  will  add  more 
specific  LOOs  for  containment  isolation 
valves,  air  locks,  overall  containment  air 
leakage,  and  internal  pressure.  The  proposed 
LCOs  state  more  clearly  the  requirements  for 
operability  and  the  actions  to  be  taken  if  the 
requirements  are  not  met.  The  proposed 
IXIOs  reflect  the  intent  of  the  Westinghouse 
Impnrved  Standard  Technical  Specifications. 
NUREG-1431.  None  of  the  existing  LCOs  are 
being  removed. 

As  most  of  the  existing  LCOs  in  Section 
15.3.6  do  not  specify  completion  times  for 
required  actions.  Section  15.3.0,  "General 
Considerations."  applies.  Section  15.3.0 
states  that  if  an  LCO  does  not  prescribe  a 
time  period,  the  affected  unit  shall  be  placed 
in  hot  shutdown  within  three  hours  of 
discovering  the  situation.  If  the  conditions 
which  prompted  the  shutdown  cannot  be 
corrected,  the  unit  shall  t>e  placed  in  cold 
shutdown  within  48  hours  of  discovering  the 
situation.  The  profKwed  revisions  to  Section 
15.3.6  specify  appropriate  completion  times 
for  each  LCO  to  eliminate  the  need  to  default 
to  the  generic  time  requirements  given  in 
Section  15.3.0.  If  the  required  actions  and 
associated  completion  times  are  not  met,  the 
plant  must  be  brought  to  at  least  hot 
shutdown  within  6  hours  and  to  cold 
shutdown  within  36  hours.  The  slightly 
longer  time  to  hot  shutdown  is  more  than 
offset  by  the  shorter  time  to  cold  shutdown, 
thereby  reducing  the  consequences  of  a 
release  from  containment.  These  times  are 
reasonable,  based  on  operating  experience,  to 
reach  the  required  plant  conditions  from  full 
[}ower  conditions  in  an  orderly  manner 
without  challenging  plant  systems. 

There  is  no  physical  change  to  the  facility. 
its  system,  or  its  operation.  Thus,  a  new  or 
different  kind  of  accident  cannot  occur. 
3.  The  proposed  amendments  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  projx»sed  changes  will  add  operating 
conditions  and  limiting  conditions  for 
operation  to  Section  15.3.6,  "Containment 
System,"  of  the  Point  Beach  Nuclear  Plant 
(PBNP)  Technical  Specifications  (TS).  This 
change  also  proposes  revisions  to  Sections 
15.1,  "Definitions,"  and  15.4.4. 
"Containment  Tests."  to  support  the  changes 
to  Section  15.3.6.  Additionally,  the  change 
will  add  explanatory  text  to  the  bases  for 
Section  15.3.6  to  support  the  revisions. 

The  proposed  revisions  will  add  more 
specific  LCOs  for  containment  isolation 
valves,  air  locks,  overall  containment  air 
leakage,  and  internal  pressure.  The  proposed 
LCOs  state  more  clearly  the  requirements  for 
operability  and  the  actions  to  be  taken  if  the 
requirements  are  not  met.  The  proposed 
LOOs  reflect  the  intent  of  the  Westinghouse 
Improved  Standard  Technical  Specifications. 
NUREG-1431.  None  of  the  existing  LCOs  are 
being  removed. 


As  most  of  the  existing  LCOs  in  Section 
15.3.6  do  not  specify  completion  times  for 
required  actions.  Section  15.3.0.  "General 
Considerations."  applies.  Section  15.3.0 
states  that  if  an  LCO  does  not  prescrit)e  a 
time  period,  the  affected  unit  shall  be  placed 
in  hot  shutdown  within  three  hours  of 
discovering  the  situation.  If  the  conditions 
which  prompted  the  shutdow  n  cannot  be 
corrected,  the  unit  shall  be  placed  in  cold 
shutdown  within  48  hours  of  discovering  the 
situation.  The  proposed  revisions  to  Section 
15.3.6  sftecify  appropriate  completion  times 
for  each  LCO  to  eliminate  the  need  to  default 
to  the  generic  time  requirements  given  in 
Section  15.3.0.  If  the  required  actions  and 
associated  completion  times  are  not  met.  the 
plant  must  be  brought  to  at  least  hot 
shutdown  within  6  hours  and  to  cold 
shutdown  within  36  hours.  The  slighdy 
longer  time  to  hot  shutdown  is  more  than 
offset  by  the  shorter  time  to  cold  shutdown, 
thereby  reducing  the  consequences  of  a 
release  from  containment  These  times  are 
reasonable,  based  on  operating  exi>erience.  to 
reach  the  required  plant  conditions  in  an 
orderly  manner  without  challenging  plant 
systems. 

There  is  no  physical  change  to  the  facility, 
its  systems,  or  its  operation.  Thus,  a 
significant  reduction  in  a  margin  of  safety 
cannot  occur.  In  fact,  by  adding  more  specific 
LCOs  for  containment  integrity  and  allowing 
for  a  more  orderly  unit  shutdown  when 
required,  an  increaised  margin  of  safety  may 
be  realized. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  ]oseph  P.  Mann  Library,  1515 
Sixteenth  Street,  Two  Rivers.  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 
i\7?C  Project  Director.  John  N.  Hannon 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Liceases 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
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License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22fb),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Dote  of  application  for  amendment: 
October  22, 1993,  as  revised  October  28. 
1993. 

Brief  description  of  amendment:  The 
amendment  (1)  removes  the  title- 
specific  organizational  listing  of  the 
Plant  Nuclear  Safety  Committee  (PNSC) 
membership  in  TS  6.5.2.2  and  replaces 
it  with  a  functional  description  of  the 
PNSC  composition,  (2)  adds  specific 
member  qualification  requirements  in 
TS  6.5.2.3,  and  (3)  revises  Section 
6.5.2.2  to  stipulate  that  PNSC  members 
shall  be  designated  by  the  plant  general 
manager  and  shall  be  limited  in  number 
to  between  seven  and  nine  members. 

Date  of  issuance:  December  28, 1993 

Effective  date:  December  28, 1993 

Amendment  No.  .-41 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  24. 1993  (58  FR 
62152)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 


Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois;  Docket  Nos.  50-373  and  50-374, 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  County,  Illinois;  and  Docket 
Nos.  50-295  and  50-304.  Zion  Nuclear 
Power  Station  Units  1  and  2,  Lake 
County,  Illinois 

Date  of  application  for  amendments: 
November  10. 1993 

Brief  description  of  amendments:  The 
amendments  revised  the  "Radioactive 
Effluent  Controls  Program"  described  in 
Section  6.0  of  the  Braidwood,  Byron, 
LaSalle.  and  Zion  Technical 
Specifications  (TS)  to  be  consistent  with 
the  revised  10  CFR  Part  20.  The  changes 
specifically  address  the  limitation  on 
radioactive  material  release  of  liquid 
and  gaseous  effluents. 

Date  of  initial  notice  in  Federal 
Register  November  24, 1993  (58  FR 
62152)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  30, 1993,  and  an 
environmental  assessment  noticed  in 
the  Federal  Register  December  30, 1993 
(58  FR  69412). 

Date  of  issuance:  December  30, 1993 

Effective  date:  December  30, 1993 

Amendment  Nos.:  For  Byron,  57  and 
57;  for  Braidwood,  45  and  45;  for 
LaSalle,  93  and  77;  for  Zion,  152  and 
140. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72,  NPF-77,  NPF-11. 
NPF-18,  DPR-39,  and  DPR-48.  The 
amendments  revise  the  Technical 
Specifications.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
locations:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin.  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481;  for  LaSalle, 
the  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby,  Illinois  61348;  for  Zion.  the 
Waukegan  Public  Library.  128  N. 
County  Street.  Waukegan,  Illinois 
60085. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station.  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
June  2,  1993 


Brief  description  of  amendments:  The 
amendments  would  include 
Commonwealth  Edison  Company's 
Topical  Report  NFSR-0091.  in  Section 
6.6  of  the  Technical  Specifications. 
Topical  Report  NFSR-0091  has  been 
reviewed  and  approved  by  the  NRC 
staff. 

Date  of  issuance:  December  28, 1993 

Effective  dote:  Immediately,  to  be 
implemented  within  45  days. 

Amendment  Nos.:  124  and  118 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25.  The  amendments 
revised  the  Technical  Sp>ecifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1993  (58  FR 
57847).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  28. 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
May  5, 1993,  as  revised  by  letter  dated 
August  27,  1993,  and  supplemented  by 
letter  dated  December  21,  1993. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
intervals  for  the  Containment  Pressure 
Channels,  the  Steam  Pressure  Channels, 
and  the  Reactor  Coolant  Temperature 
Channels  to  accommodate  a  24-month 
refueling  cycle.  These  revisions  are 
being  made  in  accordance  with  the 
guidance  provided  by  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Date  of  issuance:  December  28, 1993 

Effective  dote:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  167 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13. 1993  (58  FR 
52981)  TheConimission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28. 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  Now 
York  10610. 
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Detroit  Edison  Company,  Docket  No. 
50-341.  Fenni-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  23, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  operability 
requirements  and  the  surveillance 
frequency  for  periodic  testing  of 
suppression  chamber  (torus)  to  drywell 
vacuum  breakers.  All,  vice  10  of  12, 
vacuum  breakers  are  required  to  be 
operable  and  periodic  testing  will  be 
done  each  cold  shutdown  (if  not 
performed  within  the  last  92  days)  vice 
monthly. 

Date  of  issuance:  January  4.  1994 

Effective  date:  January  4,  1994,  with 
full  implementation  within  45  days. 

Amendment  No.:  96 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  26,  1993  (58  FR  30191) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  4,  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
July  22,1993 

Brief  description  of  amendment:  The 
amendment  relocated  the  containment 
isolation  valve  table  from  the 
containment  systems  specification  to 
plant  procedures,  in  accordance  with 
Generic  Letter  91-08. 

Date  of  issuance:  December  22,  1993 

Effective  date:  December  22.  1993 

Amendment  No.:  154 

Facility  Operating  License  No.  NTF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1.  1993  (58  FR 
46231)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  22. 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Tom\\ns,on  Library.  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Dofe  of  application  for  amendment: 
September  23, 1993 

Brief  description  of  amendment:  The 
amendment  deleted  the  surveillance 
requirement  for  jet  pump  differential 
pressure  measurement  for  operating 
loops  when  power  is  less  than  or  equal 
to  25%  rated  thermal  power  (RTP)  and 
replaces  the  requirement  with  a 
provision  which,  during  operation  at 
more  than  25%  RTP,  allows  continued 
operation  if  the  jet  pump  surveillance  is 
performed  within  24  hours  after  RTP 
exceeds  25%  or  within  4  hours  af^er  an 
associated  recirculation  loop  is  placed 
in  ser\'ice. 

Date  of  issuance:  January  4,  1994 

Effective  date:  January  4.  1994 

Amendment  No:  110 

Facility  Operating  License  No.  NTF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Oclober  13.  1993  (58  FR 
52984)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  4.  1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  ]udge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment- 
August  16,  1988,  as  supplemented 
September  19.  1988;  February  9,  March 
31,  June  26.  October  10.  and  November 
22.  1989;  June  21.  October  15.  and 
November  7, 1990;  February  19,  April 
19,  June  21,  August  28,  and  October  9, 
1991:  January  13. 1992;  January  18.  May 
28.  October  24.  and  November  12.  1993. 

Brief  description  of  amendment:  This 
amendment  replaces  the  TMI-2 
Appendix  A  and  B  Technical 
Specifications  with  the  Post-Defueling 
Monitored  Storage  (PDMS)  Technical 
Specifications  to  facilitate  long  term 
storage  of  the  facility. 

Date  of  issuance:  December  28,  1993 

Effective  date:  December  28,  1993 

Amendment  No.:  48 

Facility  Operating  License  No.  DPR- 
73:  The  amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  April  25.  1991  (56  FR  19128). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  28,  1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocat/on;  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  application  for  amendment: 
October  21, 1993 

Brief  description  of  amendments:  The 
amendments  change  the  technical 
specifications  by  revising  Technical 
Specification  6.5.2.8.  "Audits."  by 
removing  the  prescriptive  frequency  of 
the  required  audits.  "The  frequency  has 
been  removed  in  order  to  allow 
performance-based  inspection 
frequencies.  This  is  consistent  with 
NUREG-1431.  "Standard  Technical 
Specifications  -  Westinghouse  Plants," 
September  1992. 

Date  of  issuance:  December  27,  1993 

Effective  date:  December  27,  1993,  to 
be  implemented  within  10  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  56;  Unit  2  - 
Amendment  No.  45 

Facility  Operating  License  Nos.  NPF- 
76  and  N'PF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10,  1993  (58  PR 
59752).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  27, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  Texas 
77488 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
September  15, 1993,  as  supplemented 
by  letter  dated  November  30, 1993. 
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Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
technical  sp>ecifications  to  implement 
the  new  requirements  of  10  CFR  Part  20 
which  were  issued  on  May  21, 1991. 
The  changes  are  either  editorial  changes 
that  provide  consistency  between  the 
technical  specifications  and  the  revised 
10  CFR  Part  20  or  are  changes  to  the 
effluent  limits  cross  referenced  to  the 
former  10  CTR  Part  50,  Appendix  Kv,_/ 
limits. 

Date  of  issuance:  December  30, 1993 

Effective  date:  December  30, 1993,  to 
be  implemented  on  January  1, 1994. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  57;  Unit  2  - 
Amendment  No.  46 

Facility  Operating  License  Nos.  NPF- 
76  and  INIPF-80:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27,  1993  (58  FR 
57854)  The  November  30.  1993, 
submittal  provided  additional  clarifying 
information  and  did  not  change  the 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  30,1993. 
and  an  environmental  assessment 
noticed  in  the  Federal  Register 
December  27, 1993  (58  FR  68445).  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Foom 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Iowa  Electric  Light  and  Power 
Company.  Docket  No.  50-331,  Duane 
Arnold  Energy,  Center,  Linn  County. 
Iowa 

Dafe  of  application  for  amendment: 
July  28,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  incorporating  the  new 
requirements  of  10  CFR  Part  20.  The 
revision  includes  changing  the  release 
rate  limits  for  gaseous  and  liquid 
effluents,  the  monitoring  and  reporting 
requirements,  the  definitions  and  the 
record  retention  requirements. 

Date  of  issuance:  December  27,  1993 

Effective  date:  December  27, 1993 

Amendment  No.:  194 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15,  1993  (58  FR 
48384)  The  Conunission's  related 
evaluation  of  the  amendment  is 
contained  in  an  Environmental 
Assessment  dated  December  23, 1993 


(58  FR  68179),  and  a  Safety  Evaluation 
dated  December  27,  1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
September  10, 1993,  as  supplemented 
November  12,  1993 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  provide  consistency 
with  the  guidance  of  Generic  Letter  90- 
09  that  relates  to  the  revision  of  the 
surveillance  requirements  for  snubbers. 

Date  of  issuance:  December  28. 1993 

Effective  date:  December  28. 1993 

Amendment  No.:  71 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29. 1993  (58  FR 
50969).  The  November  12, 1993.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28. 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
July  7, 1993  (Reference  LAR  93-05) 

Brief  description  of  amendment*::  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  by  changing  the  gaseous  effluent 
limit  of  TS  6.8. 4.g.,  "Radioactive 
EfTluent  Controls  Program,"  and  the 
Bases  for  TS  3/4.11.1.4,  "Liquid  Holdup 
Tanks,"  to  conform  to  recent  revisions 
to  10  CFR  20. 

Date  of  issuance:  January  6,  1994 

Effective  date:  January  6, 1994 

Amendment  Nos.:  84.  85 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82  The  amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  August  18,  1993  (58  FR  43930) 
The  Commission's  related  evaluation  of  ' 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  6. 1994.  and 
an  environmental  assessment  noticed  in 
the  Federal  Register  January  5. 1994  (59 
FR  606).  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  I>ocuments  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  19, 1993 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  6.5.2.2  to  change  fhe 
membership  of  the  Safety  Review 
Committee  (SRC).  The  proposed 
amendment  also  modifies  TS  6.5.2.10  to 
change  the  time  limit  for  providing  the 
Executive  Vice  President  -  Nuclear 
Generation  with  SRC  meeting  minutes 
and  reports  of  review. 

Date  of  issuance:  December  28,  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  141 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10.  1993  (58  FR 
59755)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28,  1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
Septomber  24,  1993 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Spef;ification  Table  4.2-2,  "Minimum 
Test  and  Calibration  Frequency  for  Core 
and  Containment  Cooling  Systems,"  to 
delete  the  requirement  for  calibration  of 
time  delay  relays  and  timers  in  the  logic 
system  functional  test  for  the 
containment  cooling  subsystem. 

Date  of  issuance:  December  28, 1993 
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Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  201 

Facility  Uperating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24.  1993  (58  FR 

62155)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FilzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
October  18, 1993 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  (TS)  6.5.2.2  to  change  the 
membership  requirements  for  the  Safety 
Review  Committee  (SRC).  The 
amendment  also  modifies  TS  6.5.2.10  to 
change  the  time  limit  for  providing  the 
Executive  Vice  President  -  Nuclear 
Generation  with  SRC  meeting  minutes 
and  reports  of  review. 

Date  of  issuan'ce:  December  28,  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  202 

Facility  Operating  License  No.  DPR- 
59:  Amendpient  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24.  1993  (58  FR 

62156)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28.  1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
September  24, 1993 

Brief  description  of  amendment:  The 
aniendment  makes  miscellaneous 
administrative  changes  including 
typographical  and  editorial  corrections 


to  the  Appendix  A  Technical 
Specifications  (TSs)  and  Appendix  B 
Radiological  Effluent  TSs.  These 
administrative  changes  do  not  result  in 
any  substantive  changes  to  the  TSs.  The 
erroneous  sur\eillance  requirement  in 
Appendix  A.  TS  4.3.C.3.b.  has  also  been 
deleted. 

Date  of  issuance:  December  29. 1993 
Effective  date:  As  of  the  date  of 

issuance  to  be  implemented  within  30 

days. 

Amendment  No.:  203 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24.  1993  (58  FR 
62155)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29. 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
April  1,  1993.  as  supplemented  on  July 
2.  1993. 

Brief  description  of  amendm.ent:  This 
amendment  revises  Technical 
Specifications  surveillance 
requirements  to  extend  the  surveillance 
test  intervals  and  allowed  out-of-service 
times  for  the  emergency  core  cooling 
system  and  reactor  core  isolation 
cooling  system  actuation 
instrumentation. 

Date  of  issuance:  December  27,  1993 
Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 
Amendment  No.:  62 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28.  1993  (58  FR  25864) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  27.  1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 


Southern  California  Edison  Company, 
et  al,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
May  12, 1993.  and  supplemented  June 
30.  and  November  23. 1993.  The 
supplemental  information  submitted 
June  30,  and  November  23.  1993.  did 
not  affect  the  proposed  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendment:  This 
amendment  adds  a  new  license 
condition  2.C.(9)  concerning  the  San 
Onofre.  Unit  1,  Fire  Protection  Program. 
The  licensee  proposed  th.s  new  license 
condition  in  accordance  with  Generic 
Letters  86-10  and  88-12,  and  as  part  of 
a  request  to  replace  in  its  entirety  the 
existing  set  of  operating  technical 
specifications  incorporated  in 

Facility  Operating  License  No.  DPR- 13 
as  Appendix  A  with  a  set  of 
permanently  defueled  technical 
specifications. 

Date  of  issuance:  December  28.  1993 

Effective  date:  As  of  the  date  of 
issuance,  to  be  fully  implemented  no 
later  than  120  calendar  days  from  the 
date  of  issuance  of  this  amendment. 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
13:  The  amendment  adds  a  new  license 
condition  and  replaces  in  its  entirety  the 
existing  set  of  Technical  Specifications 
with  a  set  of  Permanently  Defueled 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23.  1993  (58  FR  34093) 
and  supplemented  July  7,  1993  (58  FR 
36445).  The  Commission's  related 
evaluation  of  th«  amendment  is 
contained  in  a  Safety  Evaluation  datod 
December  28.  1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
/ocof/on;  Main  Library.  University  of 
CaHfomia.  P.O.  Box  19557.  Irvine. 
California  92713 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request: 
September  13,  1993 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  eliminate  the  low 
feedwater  reactor  trip  and  reduce  the 
steam  generator  low-low  water  level 
reactor  trip  and  safeguard  actuation 
setpoint  from  17  percent  to  15  percent 
of  narrow  range  span  with  a 
corresponding  reduction  in  allowable 
value  from  16  percent  to  14.4  percent. 

Date  of  issuance:  December  29.  1993 
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Effective  date:  December  29, 1993 
Amendment  Nos.:  104  and  97 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24, 1993  (58  FR 
62157)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority,  I3ocket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
June  16, 1993;  supplemented  November 
10. 1993  (TS  93-05) 

Brief  description  of  amendments:  The 
amendments  change  the  lifting  force 
specified  in  the  surveillance 
requirements  for  the  ice  condenser 
intermediate  deck  doors  to  less 
restrictive  values  that  are  based  on 
VVestinghouse  Electric  Corporation 
analysis. 

Date  of  issuance:  January  3, 1994 

Effective  date:  January  3, 1994 

Amendment  Nos.:  175  -  Unit  1  and 
166  -  Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4, 1993  (58  FR  41513) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  3, 1994.  No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Ham ihon  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Qeveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
August  30, 1993 

Brief  description  of  amendment:  This 
amendment  adds  a  Technical 
Specification  (TS)  Action  statement, 
which  applies  when  both  containment 
hydrogen  dilution  systems  are 
inoperable,  and  revises  the  associated 
TS  bases  section. 

Date  of  issuance:  December  30, 1993 


Effective  date:  December  30, 1993 

Amendment  No.  183 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13. 1993  (58  FR 
52995)  The  commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  30, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
September  10, 1992,  as  supplemented 
by  letter  dated  March  17, 1993. 

Brief  description  of  amendment:  The 
amendments  change  the  "Z"  value  for 
the  reactor  coolant  pimip  (RCP) 
undervoltage  relay  setpoint  and 
"allowable  value"  for  the  RCP 
underfrequency  relay  setpoint  in 
Technical  Specification  Table  2.2-1. 

Date  of  issuance:  December  23, 1993 

Effective  date:  December  23, 1993,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  22;  Unit  2  - 
Amendment  No.  8 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14. 1993  (58  FR  19488). 
The.Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  23, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.  O.  Box  19497,  Arlington,  Texas 
76019. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
November  3, 1992,  as  clarified  on 
December  4, 1992 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Table  4.3-1,  "Reactor  Trip 
System  Instrumentation  Surveillance 
Requirements,"  Note  5,  to  reflect  that 
integral  bias  curves,  rather  than  detector 
plateau  curves,  are  used  to  calibrate  the 
source  range  instrumentation. 


Dote  of  issuance:  December  28, 1993 

Effective  date:  December  28, 1993 

Amendment  No.:  87 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  6,  1993  (58  FR  601) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  28, 1993.  No 
significant  hazards  consideration 
comments  recei^'ed:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County.  Missouri       > 

Date  of  application  for  amendrh,ent: 
February  25, 1992 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Section  6  to  change 
General  Manager,  Nuclear  Operations  to 
Vice  President,  Nuclear  Operations. 

Date  of  issuance:  December  28. 1993 

Effective  date:  December  28, 1993 
'    Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  29. 1992  (57  FR  18179) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  28, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  application  for  amendments: 
September  29,  1993 

Brief  description  of  amendments: 
These  amendments  modify  the  required 
inspection  frequency  of  the  low 
pressure  turbine  blades  and  make 
administrative  changes  to  the  Technical 
Specifications. 
Date  of  issuance:  January  5. 1994 
Effective  date:  January  5, 1994 
Amendment  Nos.:  184  and  184 
Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technital  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1993  (58  FR 
57860)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
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anuary  5, 1994.  No  significant  hazards 
:onsideration  comments  received:  No 

Local  Public  Document  Room 
itcatioa:  Swem  Library,  College  of 
«Villiam  and  Mary,  Williamsburg, 
/irginia  23185 

<Visconsia  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301  Point 
}each  Naclear  Plant,  Unit  Nos.  1  and 
!,  Town  of  Two  Creeks  Manitowoc 
bounty,  Wisconsin 

Date  of  application  for  amendments: 
*Jovember24,  1992 

Brief  description  of  amendments:  "Hie 
imendments  modiRed  Technical 
>pecification  (TS)  Section  15.3.10 
Control  Rod  and  Power  Distribution 
Jmits).  These  changes  removed 
eference  to  the  hot  shutdown  condition 
ind  made  the  section  only  applicable 
luring  an  approach  to  criticality.  The 
hutdown  requirements  are  still 
;ovemed  by  the  existing  shutdown 
nargin  requirements  specified  in 
Jection  15.3.10.A.3. 
Date  of  issuance:  January  3,  1994 
Effective  date:  January  3, 1994 
Amendment  Nos.:  144  and  148 
Facility  Operating  License  Nos.  DPR- 
14  and  lJPR-27.  Amendments  revised 
he  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  3, 1993  (58  FR  12270) 
"he  Commission's  related  evaluation  of 
he  amendments  is  contained  in  a  Safety 
[valuation  dated  January  3, 1994.  No 
ignificant  hazards  consideration 
omments  received:  No. 
Local  Public  Document  Room 
ocation:  Joseph  P.  Mann  Library,  1516 
lixteenth  Street,  Two  Rivers,  Wisconsin 
i4241. 

Volf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
>eek  Generating  Station,  Co£Eey 
County,  Kansas 

Date  of  amendment  request:  October 
;i,  1993 

Brief  description  of  amendment:  The 
mendment  revises  Technical 
ipecification  6.3.1  related  to  the 
lualification  requirements  for  the 
Kjsition  of  Manager  Operations  and 
evises  Technical  Specification  6.5.1.2 
0  delete  specific  title  designations  from 
he  Plant  Safety  Review  Committee 
PSRC)  membership.  The  qualifications 
or  the  Manager  Operations  are  revised 
0  require  that  the  individual  holds  a 
enior  reactor  operator  license  or 
ireviously  held  a  senior  reactor  operator 
icense  at  a  similar  unit  (pressurized 
vater  reactor).  The  revision  to  the  PSRC 
nembership  requirements  replaced  a 
1st  of  specific  manager  titles  with  a 
ihrase  designating  managers 
psponsible  for  certain  technical  areas. 


Date  of  issuance:  January  3.  1994 

Effective  date:  January  3,  1994.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  70 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Dofe  of  initial  notice  in  Federal 
Registen  November  24,  1993,  (58  FR 
62158)  The  Commission's  related 
evaluation  of  the  amendment  is    ' 
contained  in  a  Safety  Evaluation  dated 
January  3, 1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rocliville,  Maryland,  this  10th  day 
of  January,  1994 

For  the  Nuclear  Regulatory  Ccmmission. 
John  A.  Zwolinski, 

Acting  Director,  Division  of  Feactor  Projects 
-  m/rV/V.  Office  of  Nuclear  Reactor 
Regulation 

IDoc.  94-1100  Filed  1-18-94;  8:45  ami 
BILUMQ  CODE  mo-01-r 


Regulatory  GuMe;  Issuance, 
Availat>ility 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  5.67,  "Material 
Control  and  Accoimting  for  Uranium 
Enrichment  Facilities  Authorized  To 
Produce  Special  Nuclear  Material  of 
Low  Strategic  Significance,"  provides 
guidance  on  a  material  control  and 
accounting  program  that  is  acceptable  to 
the  NRC  staff  for  a  uranium  enrichment 
facility. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 


Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Mail  Stop  SSOP,  Washington, 
DC  20402-9328.  telephone  (202)  512- 
2249  or  (202)  512-2171.  Issued  guides 
may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

Eric  S.  Beckjord, 

Director.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  94-1218  Filed  1-18-94;  8:45  am] 

BILUNO  COOE  7590-SI-M 

pocket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.,  Brunswick 
Steam  Electric  Plant,  Units  1  and  2 

Exemption 

I 

The  Carolina  Power  &  Light  Company 
(the  licensee)  is  the  holder  of  Facility       •  r 
Operating  License  Nos.  DPR-71  and  ^ 

DPR-62  which  authorize  operation  of 
the  Brunswick  Steam  Electric  Plant, 
Units  1  and  2  (BSEP  or  the  facility), 
respectively,  at  steady  state  power  levels 
not  in  excess  of  2436  megawatts 
thermal.  The  facility  consists  of  two 
boiling  water  reactors  located  at  the 
licensee's  site  in  Brunswick  County, 
North  Carolina.  The  Facility  Operating 
License  provides,  among  other  things, 
that  BSEP  is  subject  to  all  rules, 
regulations  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

II 

Section  IIIA.5. (b)(2)  of  Appendix  J 
establishes  an  acceptance  criterion  for 
the  total  measured  containment  leakage 
rate,  Lwn.  measured  at  the  peak 
containment  internal  pressure,  P„ 
calculated  for  the  design  basis  accident. 
Since  the  periodic  Type  A  tests  at  BSEP 
are  conducted  at  P.,  the  acceptance 
criterion  for  these  tests  is  that  Lm  be 
less  than  75  percent  of  the  maximum 
allowable  leakage  rate,  L^  as  specified 
in  Technical  Specification  4.6.1.2.b;  this 
value  is  0.5  percent  by  weight  of  the 
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containment  air  per  24  hours.  Section 
in.A.6(b)  of  Appendix  ]  requires  that,  if 
two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  criteria  in  section 
III.A.5.(b)(2),  notwithstanding  the 
periodic  retest  schedule  of  section  m.D, 
a  Type  A  test  must  be  performed  at  each 
plant  shutdown  for  rehieling,  or 
approximately  every  18  months, 
whichever  occurs  first,  until  two 
consecutive  Type  A  tests  meet  the 
criteria  in  section  III.A.5.(b). 

The  exemption  would  allow  both 
BSEP  units  to  return  to  a  normal  testing 
firequency  so  the  next  Unit  1  Type  A  test 
would  then  be  performed  during  thb 
Reload  9  outage  scheduled  for  March 
1995  and  the  next  Unit  2  test  during  the 
Reload  12  outage  scheduled  for  March 
1997. 

In  its  letter  dated  October  19. 1993, 
requesting  a  one-time  exemption  from 
the  schedular  requirements  of  Section 
III.A.6.(b)  of  Appendix  J,  the  licensee 
stated  that  each  unit  is  currently  in  an 
accelerated  testing  condition  due  to  as- 
found  testing  failures  which,  except  for 
the  1987  Unit  1  test,  were  within  L, 
leakage  limits  but  exceeded  the  current 
0.75  U  leakage  limit  of  Section 
III.A.5.(b)(2)  of  Appendix  J  to  10  CFR 
Part  50.  The  licensee  has  based  its 
request  on  the  fact  that  the  as-left  limit 
of  0.75  L.  was  specified  in  Appendix  J 
to  provide  a  margin  for  possible 
deterioration  of  the  containment  leak- 
tightness  during  the  interval  between 
Type  A  tests.  The  licensee  states  that 
this  margin  for  deterioration  is  no  longer 
needed  when  the  as-found  Type  A  test 
is  performed.  The  licensee  believes  that 
it  should  be  technically  acceptable  to 
use  L.  as  the  as- found  Type  A  test 
acceptance  criterion.  The  license 
provides  further  justification  in  that  the 
Type  A  test  are  normally  terminated  as 
soon  as  the  acceptance  criteria  are 
satisfied  for  economic  reasons.  The 
Ucensee  believes  that  this  process  may 
result  in  leak  rates  that  may  not  be 
indicative  of  actual  primary 
containment  leakage  and  that,  if  the  test 
durations  were  extended,  the  quantified 
leakage  would  be  less  than  that  reported 
to  the  NRC. 

The  as- found  Type  A  condition  is 
represented  by  the  leakage  rate 
calculated  by  adding  the  differences 
between  the  as-found  and  as-left 
measured  local  leakage  rates  from  each 
Type  B  and  Type  C  test  to  the  leakage 
rate  measured  in  the  Typw  A  test.  These 
Type  B  and  Type  C  tests  are  usually 
conducted  prior  to  conducting  the  Type 
A  test.  In  the  event  that  potentially 
excessive  leakage  paths  are  identified 
that  would  interfere  with  the 
satisfactory  completion  of  a  period  Type 
A  test  and  such  paths  are  isolated 


during  the  test,  the  Type  B  or  Type  C 
as-found  leakage  rates  measured  on  the 
isolated  penetrations  after  the 
completion  of  the  Type  A  test  are  added 
into  the  Type  A  as-found  leakage  rate 
total.  The  as-left  Type  A  condition  is 
represented  by  the  periodic  Type  A 
leakage  rate  after  any  required  repairs 
and/or  adjustments  are  made. 

The  staff  reviewed  the  history  of  the 
Type  A  tests  conducted  at  BSEP  and 
found  that  the  last  two  Type  A  as-found 
test  results  have  been  failures  as  noted 
below: 


As-teft 

0.75 

leak 

U 

Date 

As-found  leak  rate 

rate 

Kmit 

of  test 

(%  wt  pef  day) 

(%\wL 

(%WL 

)er 

day) 

^) 

Unit  1  Type  A  Test  History 


1987 
1991 

Greater  than  L, 

.4956 

.2150 
.3408 

0.375 
.375 

Unit  2  Type  A  Test  History 

1991 

.4042  ._ 

.3552 
.3511 

.375 

1991 

.4420  _ 

.375 

The  stafT  noted  that  the  last  two  test 
results  for  each  unit  has  exceeded  the 
acceptance  criterion  of  0.75  L.  required 
by  Appendix  J.  Except  for  the  1987  test 
on  Unit  1,  the  test  results  did  not  exceed 
the  maximum  allowable  rate  of  1.0  L.. 
The  licensee  indicated  the  1987  Unit  1 
failure  was  caused  by  a  contaiiunent 
penetration  failure  identified  during  the 
local  leak  rate  testing.  The  licensee  also 
stated  the  primary  reason  for  failing  the 
as-found  limits  is  considered  to  be  the 
leakage  savings  additions  fiY)m  Type  C 
testing  of  valves  and  the  Type  B  testing 
of  penetrations,  where  leakage  rates  of 
repaired  or  replaced  components  are 
added  into  the  integrated  Type  A  test 
results. 

The  licensee  stated  the  major 
contributors  to  the  1987  Unit  1  test 
failure  were  from  (1)  penetration  X9A, 
Feedwater  Loop  A  Injection,  and  (2) 
penetration  X54E,  Containment 
Monitor,  CAC-AT-1262,  Discharge.  The 
licensee  further  stated  the  corrective 
actions  to  repair  several  valves 
associated  with  these  penetrations  were 
completed,  and  if  the  leakage  from  these 
penetrations  was  not  considered,  the  as- 
found  leakage  savings  would  have  been 
0.049%  wt.  per  day.  For  the  1991  Unit 
1  Type  A  test,  the  majors  contributors 
were  stated  to  be  (1)  penetration  X9B, 
Feedwater  Loop  B  Injection,  (2) 
penetration  Xl4,  Reactor  Water  Cleanup 
(RWCU)  Suction  Line,  and  (3) 
penetration  XlO,  Reactor  Core  Isolation 
Cooling  Tiubine  Steam  Supply  Line. 


These  penetrations  were  repaired  by  the 
replacement  or  repair  of  affected  valves. 

The  licensee  stated  that  the  major 
contributors  to  the  1991  Unit  2  test 
failure  were  from  (1)  penetration  X220, 
Torus  Purge  to  Standby  Gas,  and  (2) 
penetration  X8,  Main  Steam  Line  Drain. 
The  major  contributors  to  the  1992  Unit 
2  failure  were  from  (1)  penetration  X14, 
RWCU  Suction,  and  (2)  penetration  X12. 
Residual  Heat  Removal  Shutdown 
Cooling  Suction.  The  licensee 
conducted  repairs  to  several  valves  to 
correct  the  leakage  through  each  of  these 
penetrations. 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  basis  and  finds 
that  there  is  adequate  assurance  that 
there  will  not  be  any  significant 
undetected  degradation  in  the  primary 
containment  leakage  during  the  next 
Type  A  test  interval  in  that  the  primary 
contributors  to  potentially  excessive 
leakage  p>aths  will  be  measured  during 
the  required  Type  B  and  Type  C  tests. 
These  latter  tests  Mdll  be  conducted  at 
least  once  during  each  18-month 
refueling  outage,  but  in  no  case  at 
intervals  greater  than  2  years  (Sections 
in.D.2  and  III.D.3  of  Appendix  J  to  10 
CFR  Part  50). 

The  staff  agrees  that  the  subject 
exemption  request  does  not  pose  any 
undue  risk  to  the  public  health  and 
safety  in  that  (1)  the  last  as-left  Type  A 
test  leakage  rates  were  below  0.75  L. 
and  (2)  the  licensee  will  continue  to 
demonstrate  that  the  test  results  from 
the  Type  B  and  C  local  leak  rate  tests 
will  be  no  greater  than  their  specified 
values  in  the  Bnmswick  Technical 
Specifications  prior  to  restart  after  a 
refueling  outage.  Any  potentially 
excessive  leakage  paths  will  continue  to 
be  repaired  and/or  adjusted  prior  to 
restart  and  at  intervals  of  18  months, 
thereby  continuing  to  ensure  the 
integrity  of  the  containment.  Based  on 
these  considerations,  the  staff  concludes 
that  the  licensee's  request  for  a  one-time 
exemption  to  Section  III.A.6(b)  of 
Appendix  J  to  10  CFR  part  50  will 
ensure  compliance  with  the  maximum 
permissible  containment  leakage  rate 
specified  in  the  Brunswick  Technical 
Specifications  and,  thus,  should  be 
granted. 

ni 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a){2)(ii).  are 
present  justifying  the  exemption; 


i 
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nely.  that  the  apphcation  of  this 
Illation  is  not  necessary  to  achieve 

underlying  purpose  of  the  rule.  The 
lerlying  purpose  of  the  rule  is  to 
vide  a  margin  for  possible 
erioration  of  the  containment  leak- 
itness  during  the  interval  between 
36  A  tests.  The  Licensee  has  provided 
iquate  assurance,  as  set  forth  above, 
t  the  underlying  purpose  of  the  rule 
1  be  achieved  in  that  the  primary 
itributors  to  potentially  excessive 
tage  paths  will  be  measured  during 
je  B  and  C  testing.  Further,  the  staff 
3  finds  that  the  protection  provided 
the  licensee  against  potentially 
essive  containment  leakage  will  not 
sent  an  undue  risk  to  the  public 
ilth  and  safety.  The  application  of  the 
ulation  is  not  necessary  to  assure  the 
3grity  of  the  containment  in  the  event 
I  postulated  design  basis  loss-of- 
»lai\t  accident. 

"he  Commission  hereby  grants  the 
}-time  exemption  with  respect  to  the 
uirements  of  10  O^R  part  50. 
pendix  J,  Section  m.A.5.(b)(2).  to 
Lxm  both  BSEP  units  to  a  normal  Type 
est  frequency.  Should  two 
isecutive  periodic  Type  A  tests  fail  to 
et  the  criteria  in  section  III.A.5.(bK2} 
the  future,  notwithstanding  the 
•iodic  retest  schedule  of  section  III.D. 
I  licensee  will  be  required  to  take  the 
jropriate  actions  as  specified  in 
:tion  ia.A.6(b)  of  Appendix  J  to  10 
R50. 

'ursuant  to  10  CFR  51.32.  the 
mmission  has  determined  that  the 
nting  of  the  subject  exemption  will 
t  have  a  signi.ficant  effect  on  the 
ality  of  the  human  environment  (59 

1569). 

rhe  Exemption  is  effective  upon 
uance. 

)ated  at  Rockville.  Maryland,  this  lltb  day 

ianuary  1994. 

"or  the  Nuclear  Regulatory  Commission. 

!V«n  A.  Varga, 

■ector.  Division  of  Heactor  Projects — ///7, 

7ce  of  Nuclear  Reactor  Regulator!. 

I  Doc.  94-1219  Filed  l-lft-94;  8:45  am] 
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■SOLUTION  TRUST  CORPORATtON 

»asta!  Barrier  Improvement  Act, 
operty  AvaitatMhty,  et  aL 

>ENCY:  Resolution  Trust  Corporation. 
noN:  Notice. 

MMARY:  Notice  is  hereby  given  that 
3  properties  known  as  Forest  Lakes 
lit  3.  located  in  LaPlata  County, 
ilorado,  and  the  Springfield  Property. 
;ated  in  Travis  County.  Texas,  are 
ected  by  Section  10  oif  the  Coastal 


Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  until  April  19, 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 

Forest  Lakes  Unit  3;  Mr.  Marsha  Johnson. 
Resolution  Trust  Corporation,  do  AMfcG 
Asset  Management,  4041  North  Central 
Avenue.  Suite  405,  Phoenix,  AZ  85012. 
(6d2)  285-1262;  Fax  (602)  285-0335. 

Springfield  Property:  Mr.  Steven  Reid. 
Resolution  Trust  Corporation,  Dallas  Field 
OfGce.  3500  Maple  Avenue.  Reverchon 
Plaza.  Suite  300.  Dallas.  TX  75219-3935. 
(214)  443-4738;  Fax  (214)  443-6574. 

SUPPLEMENTARY  INFORMATtON:  The  Forest 
Lakes  Unit  3  property  is  located  on 
County  Road  501  approximately  seven 
(7)  miles  north  of  the  town  of  Bayfield, 
Colorado.  The  site  contains 
archaeological  resources  and  is  adjacent 
to  the  San  Juan  National  Forest.  The 
Forest  Lakes  Unit  3  property  consists  of 
approximately  286  acres  of  undeveloped 
land  and  unfinished  residential  lots. 
The  property  has  mountainous  terrain 
with  vegetation  consisting  of  a  mixture 
of  ponderosa  pine,  spruce,  aspen,  pinon 
and  juniper  as  well  as  native  grasses  and 
vegetation.  ^ 

The  Springfield  property  is  located 
approximately  three  (3)  miles  east  of 
Interstate  Highway  35  along  East 
William  Cannon  Boulevard  in  the 
southeast  sector  of  Austin,  Texas.  The 
southern  boundary  of  the  jMt)perty  is 
Colton-Bluff  Springs  Road,  SaU  Springs 
Drive  abuts  the  property  boundary  on 
the  west,  and  Scenic  Loop  Road  is  to  the 
east.  The  Springfield  property  contains 
an  undeveloped  fioodplain  and  abuts 
McKinney  Falls  State  Park  along  the 
property's  northern  boundary.  The 
property  consists  of  approximately  344 
acres  of  undeveloped  land  with  habitat 
for  several  endemic  species  of  wildlife. 
The  properties  are  covered  properties 
within  the  meaning  of  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990.  Public  Law  101-591  (12  U.S.C. 
1441-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  April  19.  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 


2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Quaiifted  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following  form: 

Notice  of  Serious  Interest 
RE:  (insert  name  trf  property! 
Federal  Register  Publication  Date: 


[insert  Federal  Register  publication  date] 

1.  Entity  name. 

2  n«;laration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591.  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)),  including,  for  qualified 
organizations,  a  determination  letter  from  the 
Internal  Revenue  Service  regarding  the 
organization's  status  under  section  501(c)(3) 
of  the  Interna!  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  pwrtion 
of  the  property  (e.g..  price  and  method  of 
financing). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered  by 
each  purpose(s)  including  a  declaration  of 
entity  that  it  will  accept  the  placement,  by 
the  RTC.  of  an  easement  or  deed  restriction 
on  the  property  consi-stent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects:  Environmental  protection. 

Dated:  January  12. 1994. 
Resolution  Trust  Corporation. 
W'illiaim  J.  Tricarico, 
Assistant  Secretary. 
[FR  Doc.  94-1201  Filed  1-18-94;  8:45  am] 

BILUNQ  CODE  e714-»1-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Highland  Acres, 
located  in  Passaic  County,  New  Jersey  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  the 
property  may  be  mailed  or  faxed  to  the 
RTC  until  April  19, 1994. 
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ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person: 

Mr.  Greg  2tahm,  Resolution  Trust 
Corporation,  Valley  Forge  Field  Office, 
Post  Office  Box  1500,  Valley  Forge,  PA 
19482-1500,  (215)  631-3505;  FAX  (215) 
631-3703. 

SUPPLEMENTARY  INFORMAUON:  The 
Highland  Acres  property  is  located  at 
1735  Union  Valley  Road,  West  Milford, 
New  Jersfey.  The  property  is 
undeveloped  and  consists  of 
approximately  211.2  acres  of  woodland 
and  farmland.  The  site  is  bisected  by 
Union  Valley  Road.  The  Highland  Acres 
property  is  bounded  on  the  southeast  by 
Belcher  Creek  and  the  site  contains 
wetlands,  undeveloped  floodplains,  and 
is  located  within  the  boundary  of  a  sole 
source  aquifer.  The  property  adjoins 
land  managed  by  the  City  of  Newark  for 
watershed  conservation  purposes  and 
Camp  Hope,  a  Passaic  County  managed 
facility  on  the  northeast.  The  property  is 
covered  property  within  the  meaning  of 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  the  property  must  be 
received  on  or  before  April  19, 1994  by 
the  Resolution  Trust  Corporation  at  the 
address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(hH3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following  form: 
Notice  of  Serious  Interest 
RE;  (insert  name  of  property] 
Federal  Register  Publication  Date: 

(insert  Federal  Register  publication  date] 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591.  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)),  including,  for  qualified 
organizations,  a  determination  letter  from  the 
Internal  Revenue  Service  regarding  the 
organization's  status  under  section  501(c)(3) 
of  the  Internal  Revenue  Code  (26  U.S.C 
170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g.,  price  and  method  of 
financing). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  profierty  for  wildlife  refuge, 


sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  as  provided  in  a  clear 
written  description  of  the  purpo8e(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered  by 
each  purpose(s)  including  a  declaration  of 
entity  that  it  will  accept  the  placement,  by 
the  RTC,  of  an  easement  or  deed  restriction 
on  the  property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects:  Environmental  protection. 

Dated:  January  12, 1994. 

Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 
[PR  Doc.  94-1202  Filed  1-18-94;  8:45  am) 

BILUNO  CODE  6714-01-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Prairie  Oaks 
Ranch,  located  in  Sacramento  County, 
and  Rancho  San  Diego,  located  in  San 
Diego  County.  California,  are  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notice  of  serious  interest 
to  purchase  or  effect  other  transfer  of  all 
or  any  portion  of  these  properties  may 
be  mailed  or  faxed  to  the  RTC  until 
April  19,  1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 

Mr.  E.  Ted  Hine,  Resolution  Trust 
Corporation,  California  Field  Office,  4000 
MacArthur  Boulevard,  Third  Floor,  East 
Tower,  Newport  Beach,  CA  92660-2516, 
(714)  263-4648;  Fax  (714)  852-7770. 

SUPPLEMENTARY  INFORMATION:  The 
Prairie  Oaks  Ranch  pro|>erty  is  located 
north  of  U.S.  Highway  50  and  east  of 
Prairie  City  Road  in  the  City  of  Folsom, 
California.  The  property  is  bisected  by 
Blue  Ravine  Road  and  Riley  Street.  The 
site  contains  wetlands,  an  undeveloped 
floodplain,  and  is  adjacent  to  Clifford 
Reservoir  and  a  park  managed  by  the 
City  of  Folsom.  The  Prairie  Oaks  Ranch 
property  consists  of  approximately  405 
acres  of  undeveloped  land  with  rolling 
terrain  and  numerous  groves  of  oaks. 
The  property  contains  a  portion  of 
Willow  Creek  which  meanders  through 
the  site  and  approximately  31  acres  of 
wetlands. 


The  Rancho  San  Diego  property  is 
located  approximately  fifteen  (15)  miles 
east  of  downtown  San  Diego  and 
generally  centered  around  the 
intersection  of  Campo  Road  (Highway 
94)  and  famacha  Road.  The  property  is 
situated  in  an  undeveloped  floodplain, 
contains  habitat  for  the  Federally-listed 
endangered  least  Bell's  vireo  and  is 
adjacent  to  Sweetwater  Reservoir  and 
Steel  Canyon  Park.  The  Rancho  San 
Diego  property  consists  of 
approximately  2,129  acres  of 
undeveloped  land  and  the  topography  is 
characterized  by  steep  slopes  rising 
from  both  sides  of  the  Sweetwater  River 
which  traverses  the  property.  These 
properties  are  covered  prof>erties  within 
the  meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Uw  101-591  (12  U.S.C.  14418-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  April  19. 1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

The  entities  eligible  to  submit  written 
notices  of  serious  interest  are: 

1  Agencies  or  entities  of  the  Federal 
government: 

2.  Agencies  or  entities  of  State  or  local 
government; 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following  form: 
Notice  of  Serious  Interest 
RE:  {insert  name  of  propertyl 
Federal  Register  Publication  Date: 


[insert  Federal  Register  publication  date] 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591,  section  10(b)(2),  (12  U.S.C  1441a- 
3(b)(2)],  including,  for  qualified 
organizations,  a  determination  letter  from  the 
Internal  Revenue  Service  regarding  the 
organization's  status  under  section  501(c)(3) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  for  all  or  any  portion 
of  the  property  (e.g.,  price  and  method  of 
financing). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  prop>erty  will  be  put  and  the 
location  and  acreage  of  the  area  covered  by 
each  purpose(s)  Including  a  declaration  of 
entity  that  it  will  accept  the  placement,  by 
the  RTC  of  an  easement  or  deed  restriction 
on  the  property  consistent  with  its  intended 
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conservation  use(s)  as  stated  in  its  notice  of 
serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects:  Environmental  protection. 

Dated:  January  12, 1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 
IFR  Doc.  94-1203  Filed  1-18-94;  8:45  am) 

HLUNQ  COOe  (714-01-11 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33456;  File  No.  SR-Amex- 
93-44] 

January  11,1994. 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Cfiange  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Exchange  Fee  Increases 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  IDecember  23, 1993, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  profKJsed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  h'om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  increasing  its  equity 
regulatory  fee  and  CRD »  fees,  as  well  as 
adopting  a  new  options  floor  brokerage 
fee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  increasing  several 
charges  imposed  on  members  and 
member  organizations.  The  equity 
regulatory  fee  charged  to  clearing  firms 
(based  on  cleared  dollar  value)  is  being 
raised  from  $.000045  per  side  to 
S. 000050  per  side,  an  increase  of 
$.000005  per  side.  The  fee  charged  to 
member  firms  for  registering  sales 
personnel  through  the  CRD  System  is 
being  raised  $5.00  in  each  category  as 
listed  below.  Both  the  equity  regulatory 
fee  and  the  CRD  fees  were  last  increased 
in  1991.2 


Category 


Initial  registration 

Renewals 

Transfers  

Terminations 


Cur- 

Pro- 

rent 

posed 

$40 

S45 

20 

25 

25 

30 

15 

20 

1  The  CRO  system  is  a  computer  data  base  that 
provides  current  registration  information  for  every 
registered  representative  that  is  associated  with  a 
member  of  the  National  Association  of  Securities 
Dealers.  Inc.  and/or  is  licensed  in  a  state  that 
participates  in  the  CRD  system. 


The  Exchange  is  also  adopting  a  new 
options  floor  brokerage  fee  that  will  be 
payable  by  clearing  firms  of  $.015  per 
contract  side  for  all  customer  and  non- 
market  making  member  firm  principal 
activity.  The  Chicago  Board  Options 
Exchange  and  the  Philadelphia  Stock 
Exchange  both  impose  similar  charges  at 
higher  levels. 

The  Exchange  is  revising  the  fees  it 
charges  to  members  and  member  firms 
as  outlined  above  in  order  to  remain 
competitive  with  other  equity  and 
options  exchanges  offering  similar 
services. 

2.  Statutory  Basis 

The  Exchange  fee  revisions  are 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)  in  particular  in  that  they 
are  intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  fee  revisions  will 
impose  no  burden  on  competition. 


2  See  Securities  Exchange  Act  Release  No.  28794 
(January  17.  1991).  56  PR  2964  (January  25, 1991). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  Exchange 
fee  revisions. 

m.  Dattf  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
44  and  should  be  submitted  by  February 
9, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
IFR  Doc.  94-1167  Filed  1-18-94,  8:45  am) 
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[Release  No.  34-33457;  Fil«  No.  SfM>TC- 
93-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Filing  of 
Proposed  Rule  Change  Relating  to  an 
increase  in  Vt\e  Fixed  Net  Debit  Cap 
Employed  in  The  Depository  Trust 
Company's  Same-Day  Funds 
Settlement  System 

January  11, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  noUce  is  hereby  given  that  on 
December  1, 1993,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-93-13)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Proposed 
Rule  Change 

Tlie  proposed  rule  change  filed  by 
DTC  consists  of  an  increase  of  $187 
million  in  the  fixed  net  debit  cap 
employed  in  DTC's  Same-Day  Funds 
Settlement  ("SDFS")  system.  Such 
increase  will  applicable  only  to  the  net 
debits  of  SDFS  participants  that  elect  to 
share  DTC's  costs  of  increasing  its 
external  committed  line  of  credit. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 

E laces  specified  in  Item  IV  below.  DTC 
as  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

DTC  employs  a  fixed  net  debit  cap  in 
its  SDFS  system  in  order  to  assure  that 
DTC's  liquidity  resources  are  sufficient 
to  complete  settlement  if  due  to 
insolvency  or,  more  Ukely,  a  temporary 
operational  problem,  an  SDFS 
participant  were  to  fail  to  settle  its  net 


debit  obligation.!  The  fixed  net  debit 
cap  is  set  at  75%  of:  (1)  the  aggregate 
cash  deposits  to  the  SDFS  participants 
fund  and  (2)  DTC's  internal  and  external 
lines  of  credit.  The  cap  is  currently  set 
at  $387  million. 

DTC  has  on  deposit  approximately 
72%  of  the  commercial  paper  ("CP") 
outstanding  in  the  U.S.  and  expects  that 
virtually  all  CP  outstanding  in  the  U.S.,   ■ 
except  CP  that  is  in  direct  issuers' 
proprietary  book-entry  systems,  will  be 
included  in  DTC's  CP  program 
sometime  in  1994.  DTC  plans  to  add 
other  types  of  money  market 
instruments  ("MMI")  to  its  SDFS  system 
within  the  next  year  beginning  with  a 
new  program  for  institutional 
certificates  of  deposit.3 

DTC  is  concerned  that  with  the 
anticipated  increase  in  volume  the  fixed 
net  debit  cap  at  its  current  level  could 
have  the  undesirable  effect  of 
temporarily  blocking  substantial 
numbers  of  book-entry  deliveries.  In 
order  to  ease  the  fiow  of  transactions 
through  the  system,  DTC  has  decided  to 
increase  its  external  committee  line  of 
credit  by  $250  million  and  thereby  raise 
the  fixed  net  debit  cap  that  will  be 
applied  to  the  net  debits  of  SDFS 
participants  that  elect  to  share  DTC's 
cost  of  obtaining  the  increased  line  of 
credit.  At  this  time  for  twenty-two  SDFS 
participants,  the  fixed  net  debit  cap  is 
the  operative  cap  limiting  their  net 
debits. 

DTC  believes  that  the  securities 
resources  available  to  it  to  collateralize 
any  borrowing  it  should  have  to  make 
under  the  increased  line  of  credit  are 
more  than  adequate.'* 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 


1 15  U.S.C.  78s(b)(l). 


>  Each  Participant's  net  debit  i«  limited 
throughout  tha  processing  day  by  a  net  debit  cap 
that  is  the  lesser  of:  (1 )  the  adjustable  cap,  that  is 
a  multiple  of  the  participant's  deposits  to  the  SDFS 
participants  fund,  or  (2)  the  Hxed  net  debit  cap. 

^Seairities  Exchange  Act  Release  No.  33126 
(November  1. 1993)  58  FR  59283  IFile  No.  SR-DTC- 
93-12]  (notice  of  proposed  rule  change  to 
Implement  a  MN^  program).  Under  the  MMI 
program,  DTC  also  proposes  to  make  eligible 
municipal  CP  and  bankers'  acceptances. 

*  DTCs  line  of  credit  agreement  provides  that  any 
borrowing  may  be  collaterlized  by  collateral 
securities  in  the  account  of  a  failing  participant  as 
well  as  by  securities  that  have  been  deposited  by 
DTC  participants  to  the  SDFS  participants  fund.  On 
November  15.  1993.  deposiu  to  the  SDFS 
participants  fund  included  securities  having  • 
market  value  of  approximately  S632  million. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

DTC  has  not  solicited  or  received 
comments  on  the  proposed  rule  change. 
Informally,  a  number  of  SDFS 
participants  to  which  the  increased 
fixed  net  debit  cap  will  be  available 
have  expressed  support  for  the  proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTiften  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in  . 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-93-13  and 
should  be  submitted  February  9, 1994, 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  5 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  94-1223  Filed  1-18-94;  8:45  ami 
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[Release  No.  34-33446;  File  No.  SR-MBS- 
92-03] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Granting 
Approval  of  Proposed  Rule  Change 
Regarding  Revised  Securities  Reports 
and  Revised  Letter  of  Credit  Issuer 
Standards 

January  7, 1994. 

On  July  30, 1992,  the  MBS  Clearing 
Corporation  ("MBS")  filed  a  proposed 
rule  change  (File  No.  SR-MBS-92-03) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  November  27, 
1992.2  No  comments  were  received  by 
the  Commission.  This  order  approves 
the  proposal. 

I.  Description  of  the  Proposal 

The  proposal  amends  the  MBS  Rules 
at  Article  IV  (Participants  Fund).  Rule  2 
(Daily  Market  Margin  Differential 
Deposits  to  Participants  Fund),  Sections 
6  (Forms  of  Deposits)  and  7  (Special 
Provisions  Relating  to  Deposits  of  Cash). 
The  proposed  rule  change  also  clarifies 
MBS's  existing  rules  regarding 
acceptable  deposits  of  debt  securities 
and  letters  of  credit  to  MBS's 
Participants  Fund  ("Fund"). 

1.  MBS  Rules.  Article  IV.  Rule  2.  Section 
6 

Currently,  MBS  Rules.  Article  IV. 
Rule  2.  Section  6  require  that  deposits 
of  debt  securities  to  the  Fund  be  valued 
at  the  lesser  of  their  par  value  or  100% 
of  their  current  market  value.  MBS 
asserts  that,  in  accordance  with  good 
financial  practices,  it  should  value 
Treasury  securities  for  purposes  of  the 
Fund  only  on  a  Current  Market  Value 
basis.  MBS  also  states  that  the  proposal 
will  help  clarify  valuation  of  securities 
deposits.  Moreover,  it  is  MBS'  practice 
not  to  accept  deposits  of  Treasury 
securities  that  are  within  six  months  of 
their  callable  period  in  order  to  avoid 
any  risk  of  loss  due  to  a  callable  bond 
trading  at  a  premium  being  called  at  par. 


2.  MBS  Rules.  Article  IV,  Rule  2.  Section 
7(b) 

Currently,  MBS  Rules,  Article  IV, 
Rule  2,  Section  7(b),  provided  that  MBS 
is  not  required  to  accept  a  letter  of  credit 
as  a  deposit  if,  as  a  result  of  such 
acceptance,  more  than  25%  of  all 
Market  Margin  Differential  Deposits  to 
the  Fund  (including  deposits  other  than 
letters  of  credit)  would  consist  of  letters 
of  credit  by  one  bank  or  trust  company. 
The  intent  of  this  existing  rule,  and 
MBS's  current  policy  is:  (1)  To  reject 
such  letters  of  credit  if  acceptance 
would  result  in  more  than  25%  of  all 
Market  Margin  Differential  Deposits  ^  to 
the  Fund  (including  all  types  of 
deposits)  being  in  the  form  of  letters  of 
credit  from  one  bank  or  trust  company, 
and  (2)  to  minimize  the  risk  of 
concentration  in  one  bank  or  trust 
company  of  a  substantial  portion  of 
letters  of  credit  deposited  as  Market 
Margin  Differential.  The  proposed  rule 
change  clarifies  the  intent  of  the  existing 
rule  and  reflects  MBS's  current  policy. 

II.  Discussion 

The  Commission  believes  that  this 
proposal  is  consistent  with  the  Act, 
particularly  Section  17A  of  the  Act.* 
Sections  17A(b)(3)  (A)  and  (F)  of  the  Act 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote,  among  other  things,  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
the  safeguarding  of  securities  and  funds 
within  its  custody  or  control  or  for 
which  it  is  responsible.* 

This  proposal  permits  Treasury 
securities  in  MBS'  Participants  Fund  to 
be  carried  at  100%  of  their  current 
market  value,  in  place  of  the  current 
practice  of  carrying  them  at  the  lesser  of 
their  par  value  or  100%  of  their  current 
market  value.  MBS  reports  that  its 
customers  have  requested  the  proposed 
single  price  determinant  for  valuing 
Treasuries  because,  from  the  customers* 
perspective,  it  constitutes  a  more 
straightforward  business  practice  and  is 
less  onerous  to  apply. 

In  assessing  the  merits  of  this 
proposed  change  in  the  valuation  of  a 
major  clearing  margin  asset,  the 
Commission  recognizes  that  allowing 
MBS  to  value  the  Treasury  securities  at 
prices  above  par  would  add  some 
market  and  interest  rate  risk  to  MBS' 
valuation  formula.  But  the  Commission 
believes  that  the  risk  of  this  valuation 


change  is  manageable  and  acceptable 
inasmuch  as  the  Treasury  securities  in 
question:  (1)  will  be  limited  to  non- 
callable  Treasuries,  meaning  there  will 
be  no  risk  that  a  bond  trading  at  a 
premium  will  be  called  at  par;  and  (2) 
will  be  valued  and  marked-to-the- 
market  by  MBS  on  a  daily  basis, 
meaning  that  the  maximum  marketplace 
risk  exposure  will  be  a  one  day  price 
move. 

The  proposal  also  includes  technical 
changes  to  MBS'  practices  concerning 
its  Participants  Fund.  Among  other 
things,  the  proposal  clarifies,  with  no 
change  in  meaning,  MBS'  standards  for 
accepting  letters  of  credit  for  deposits 
into  its  Fund.  In  particular,  the  proposal 
clarifies  a  previously-approved  MBS 
rule  filing  stating  that  no  more  than 
25%  of  the  Participants  Fund  may 
consist  of  letters  of  credit  from  any  one 
issuer.8  The  Commission  believes, 
therefore,  that  this  portion  of  the 
proposal  is  not  making  any  significant 
changes  to  existing  rules.  The 
Commission  believes  that  the  25% 
limitation  is  a  prudent  measure  to 
safeguard  against  exposure  to  any  one 
financial  institution. 

ni.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  the  requirements  of  Section 
17AoftheAct.' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MBS-92-03)  be.  and 
hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. o 

Margaret  H.  McFarland,    ■ 

Deputy  Secretary. 

[PR  Doc.  94-1168  Filed  1-18-94;  8:45  ami 

BILUNQ  CODE  S010-01-M 


» 17  CFR  20O.3O-3(a)(12)  (1992). 
M5U.S.C78«(b)(l)(1988). 
'Securities  Exchange  Act  Release  No.  31419 
(November  19.  1992).  57  FR  56396. 


J  The  term  "Market  Margin  Differential  Deposit" 
means  the  amount  a  Participant  is  required  to 
deposit  to  MBS's  Participants  Fund  under  Article 
IV.  Rule  2  of  MBS's  Rules. 

«15U.S.C  78q-l  (1988). 

» 15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 


"  Securities  Exchange  Act  Release  No.  30278 
(January  22. 1992),  57  FR  3660  (File  No.  SR-MBS- 
90-08)  (order  approving  proposed  rule  change). 

M5U.S.C78q-l  (1988). 

•  15  U.S.C.  78s(b)(2)  (1988). 
•17  CFR  200.3O-3(a)(12)  (1993). 
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[Release  No.  34-33455;  File  No.  SR-NASD- 
94-1] 

Self-Regulatory  Organizations;  Notice 
and  immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  a  Waiver  of  ITS/CAES 
Service  Fees  for  Novemt>er  and 
December  1993 

January  11, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  6, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  purpose  of 
the  proposed  rule  change  is  to  authorize 
the  waiver  of  member  service  fees 
associated  with  the  operation  of  the 
NASD's  Intermarket  Trading  System/ 
Computer  Assisted  Execution  System 
("ITS/CAES")  for  November  and 
December  1993.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization*s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  submitting  this  rule 
filing  to  authorize  the  waiver  of  member 
service  fees  associated  with  the 
operation  of  the  NASD's  ITS/CAES /or 
November  and  December  1993. 
Specifically,  the  service  fees  proposed 
to  be  waived  are  contained  in  NASD's 
By-Laws.  Schedule  D,  Part  VIII,  Section 
A.4. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place^^specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  rule  ghange  reflects  the  NASD's 
determination  to  temporarily  waive  the 


collection  of  ITS/CAES  service  fees  for 
November  and  December  1993.'  Such 
action  has  resulted  from  the  positive 
financial  and  operational  developments 
experienced  in  the  equities  marketplace 
generally  in  1993,  including  members' 
increased  usage  of  ITS/CAES.i  The 
waiver  of  ITS/CAES  service  fees  for 
November  and  December  of  1993  will 
maintain  total  revenue  from  ITS/CAES 
at  levels  believed  to  be  reasonable  in 
relation  to  recovery  of  the  development 
and  ongoing  operational  costs 
associated  with  the  system. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  and  in 
furtherance  of  section  15A(b)(5)  of  the 
Act.  Section  15A(b)(5)  requires  that  the 
rules  of  a  national  securities  association 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls.  By  waiving  ITS/CAES  service 
fees  for  a  limited  two-month  period,  the 
NASD  believes  that  the  total  fees 
assessed  for  ITS/CAES  usage  by 
members  will  remain  at  levels  sufficient 
to  ensure  satisfaction  of  the  statutory 
mandate  that  these  fees  be  reasonably 
and  equitably  allocated. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received.  ' 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  NASD.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 


'  The  NASD  only  is  proposing  to  waive  the  ITS/ 
CAES  service  fees:  the  equipment  related  charges 
noted  in  section  A.4.  are  not  being  waived  for 
November  and  December  1993. 

2  See  also  Securities  Exchange  Act  Release  No. 
33143  (November  3.  1993).  58  FR  59773. 


investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
lendments,  all  written  statements 
ith  respect  to  the  proposed  rule 
cfiange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  9,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-1169  Filed  1-18-94;  8:45  ami 
BILUNG  COOe  W10-01-M 

pnvestment  Company  Act  Release  No. 
20012:811-4747] 

SunAmerica  Cash  Fund;  Notice  of 
Application 

January  12. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  SunAmerica  Cash  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  17.  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  require  a  hearing 
by  wTiting  in  the  SEC's  Secretary  and 
serving  applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  February  7,  1994.  and 
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should  be  accompanied  by  proof  of 
service  on  the  applicant,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  reqiiests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issxras 
contested  Persons  may  request 
notificatica  of  a  hearing  by  writing  to 
the  SEC'9  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
AppUcant,  733  Third  Avenue,  3rd  Floor, 
New  York.  New  York  10017,  Attn: 
Robert  M.  Zakem.  Senior  Vice  President 
and  General  Counsel. 
FOR  FURTHER  MFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3018,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Prior  to  December  8,  1993, 
applicant,  formerly  Integrated  Cash 
Fund,  an  open-end  management 
investment  company  was  a 
Massachusetts  busines*  trust.  On  July  8, 
1986,  applicant  filed  a  notification  of 
registration  under  section  8(a)  of  the 
Act.  On  July  9, 1986,  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act  to  register  an  indefinite 
number  of  shares  of  beneficial  Interest, 
par  value  $.01  per  share.  The 
registration  statement  became  effective 
on  January  6,  1987.  Applicant 
commenced  operations  and  the  initial 
public  offering  of  its  shares  on 
September  23, 1987. 

2.  On  March  31.  1993,  applicant's 
Board  of  Trustees  approved  an 
agreement  and  plan  of  reorganization 
(the  "Agreement")  between  applicant 
and  SunAnterica  Money  Market  Funds, 
Inc.  (File  No.  811-3807,  formerly 
SunAraerica  Money  Market  Securities, 
Inc.,  "SunAmerica"),  providing  for  the 
transfer  of  sxibstantially  all  of 
applicant's  assets  and  Uabihties  to 
SunAmerica  Money  Market  Fund  (the 
"Acquiring  Fund"),  a  separate 
investment  series  of  SunAmerica,  in 
exchange  for  shares  of  the  Acquiring 
Fund. 

3.  In  accordance  with  rule  17a-d 
under  the  Act,  at  a  joint  meeting  held  on 
March  31, 1993.  the  Board  of  Trustees/ 
Directors  of  each  of  applicant  and 
SunAmerica  determined  that 
participation  in  the  reorganization  was 


in  the  best  interest  of  the  shareholders 
and  that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result  of  the  reorganization.  These 
findings,  and  the  basis  upon  which  such 
findings  were  made,  were  recorded  in 
the  minute  books  of  each  investment 
company. 

4.  Proxy  materials  relating  to  the 
reorganization  were  filed  with  the  SEC 
and  distributed  to  applicant's 
sharedholders  on  or  about  July  29, 1993. 
On  September  23, 1993.  a  majority  of 
applicant's  shareholders  approved  the 
reorganization. 

5.  The  reorganization  was  effected 
pursuant  to  the  Agreement  at  a  closing 
held  on  September  24. 1993.  Applicant 
distributed  in  complete  liquidation,  pro 
rata  to  its  shareholders  of  record  as  of 
the  closet  of  business  on  September  24, 
1993,  the  full  and  fractional  shares 
acquired  in  the  exchange.  The  net  asset 
value  of  Acquiring  Fund  shares  received 
by  applicant's  shareholders  was  equal  to 
the  net  asset  value  of  applicant's  shares 
held  by  such  shareholders. 

6.  No  brokerage  commissions  were 
paid  on  the  transfer  of  assets  from 
applicant  to  the  Fund.  Expenses  for 
effecting  the  reorganization  were  borne 
by  applicant  and  SunAmerica.  Such 
expenses  included  preparation  of  proxy 
materials,  printing  expenses,  and  legal 
and  accounting  fees. 

7.  On  December  8.  1993,  applicant 
filed  a  Certificate  of  Termination  of 
Trust  with  the  Secretary  of  State  of 
Massachusetts  business  trust. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  liabilities,  or 
shareholders.  All  Uabihties  and 
obligations  not  discharged  by  applicant 
on  or  before  September  24, 1993  were 
assumed  by,  and  became  the  obligations 
of,  the  Acquiring  Fund-  Applicant  is  not 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

9.  Applicant  is  not  a  party  to  any 
litigation  or  administration  proceeding. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  luthority. 
Margarrt  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  94-1170  Filed  l-l»-94;  8:45  am| 
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[Ret.  No.  IC-20015;  812-8098] 

TCW  Asia  Pacific  Equity  Umited 
Partnership,  et  al. 

January  12, 1994. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  TCW  Asia  Pacific  Equity 
Limited  Partnership.  TCW  Emerging 
Markets  Limited  Partnership,  TCW 
Small  Capitalization  Growth  Stocks 
Limited  Partnership  (collectively,  the 
"Partnerships"),  TCW  Funds,  Inc.  (the 
"Company"),  TCW  Asset  Management 
Company  ("TAMCO").  and  TCW  Funds 
Management,  Inc.  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  the  provisions  of 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Partnerships  to  transfer  substantially  all 
of  their  assets  and  liabilities  to  certain 
series  of  the  Company  in  exchange  for 
the  series'  shares,  which  then  will  be 
distributed  to  partners  of  the 
Partnerships. 

FILING  DATE:  The  application  was  filed 
on  November  26. 1993,  and  amended  on 
January  6, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
February  7, 1994,  and  should  be 
accom(>anied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Apphcants,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  California 
90017. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnerships  were  organized  as 
Cahfomia  limited  partnerships.  "They 
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are  open-end  investment  partnerships, 
allowing  investors  to  purchase  and 
redeem  Partnership  interests  (the 
"Units")  at  net  asset  value  on  a  monthly 
basis.  The  Partnerships  are  not 
registered  under  the  Act  in  reliance  on 
section  3(c)(1)  of  the  Act.  The  offerings 
of  the  Units  were  structured  as  private 
placements  under  section  4(2)  of  the 
Securities  Act  of  1933.  and  Regulation 
D  promulgated  thereimder.  Units  are 
sold  to  institutional  investors  and  high 
net  worth  individuals. 

2.  TAMCXD.  a  registered  investment 
adviser  and  an  indirect  wholly-owned 
subsidiary  of  The  TCW  Group,  Inc., 
serves  as  the  sole  general  partner  of  each 
of  the  Partnerships,  and  has  exclusive 
responsibility  for  the  overall 
administration  of  the  Partnerships. 
TAMCO  also  has  exclusive  powered 
authority  to  manage  and  control  the 
investments  of  each  Partnership. 

3.  The  Company,  a  Maryland 
corporation,  is  a  registered  open-end 
investment  company  formed  as  a  series 
company.  Currently,  the  Company  offers 
six  portfolios.  The  Company  proposes  to 
offer  three  new  investment  portfolios 
(the  "Funds"),  each  of  whicn  will 
correspond  to  a  Partnership  in  terms  of 
investment  objectives  and  policies. 

4.  The  Company  has  entered  into  an 
advisory  agreement  with  the  Adviser,  a 
wholly-owned  subsidiary  of  The  TCW 
Group,  Inc.,  pursuant  to  which  the 
Adviser  will  render  investment 
management  services  to  the  Funds  that 
are  substantially  the  same  as  the 
services  that  TAMCO  currently  renders 
to  the  Partnerships.  The  officers  of 
TAMCO  serving  as  portfolio  managers 
of  the  Partnerships  also  serve  as  officers 
of  the  Adviser  and  will  serve  as 
portfolio  managers  of  the  Funds. 

5.  Applicants  propose  that,  pursuant 
to  an  agreement  and  plan  of  exchange, 
each  of  the  Funds  acquire  substantially 
all  of  the  assets  and  assume 
substantially  all  of  the  liabilities  of  the 
corresponding  Partnership  in  exchange 
for  Fund  shares  (the  "Exchange").  Fund 
shares  received  by  the  Partnership  will 
have  an  aggregate  net  asset  value 
equivalent  to  the  net  asset  value  of  the 
assets  transferred  by  the  Partnership 
(except  for  the  effect  of  organizational 
expenses  paid  by  the  Fund).  Upon 
consummation  of  an  Exchange,  the 
Partnership  will  distribute  the  Fund 
shares  to  its  partners,  with  each  partner 
receiving  shares  having  an  aggregate  net 
asset  value  equivalent  to  the  net  asset 
value  of  the  Units  held  by  such  partner 
prior  to  the  Exchange  (except  for  the 
effect  of  organizational  expenses  paid  by 
the  Fund).  Each  Partnership  may  retain 
assets  needed  to  pay  any  accrued 
expenses.  Each  Partnership  may  also 


retain  assets  which  the  applicable  Fund 
is  not  permitted  to  purchase,  or  which 
would  be  unsuitable  for  the  Fimd.  Any 
assets  retained  in  excess  of  amounts 
needed  to  pay  the  accrued  expenses  not 
transferred  to  the  Fund  would  be 
distributed  pro  rata  to  partners  of  the 
Partnership.  Each  Partnership  will  be 
liquidated  and  dissolved  following  the 
distribution. 

6.  Each  Partnership  agreement  of  the 
Partnerships  provides  that  the 
Partnership  may  be  converted  into  a 
registered  investment  company  if  the 
general  partner  determines  that  a 
conversion  is  in  the  best  interest  of  the 
Partnership.  Each  agreement  expressly 
provides  that  no  further  approval  or 
consent  of  the  limited  partners  is 
required  for  such  conversion,  so  long  as 
at  least  60  days'  advance  written  notice 
is  provided  to  the  limited  partners. 
Limited  partners  who  do  not  wish  to 
participate  in  the  conversion  of  their 
Partnership  will  have  adequate 
opportunity  to  redeem  their  Partnership 
interests  before  the  conversion  occurs. 
As  a  result,  no  limited  partner  will 
receive  shares  in  exchange  for  his  or  her 
Units  unless  such  limited  partner 
determines  to  retain  his  or  her 
investment. 

7.  Prior  to  an  Exchange,  certain 
limited  partners  may  withdraw  from  the 
Partnerships  and  receive  a  pro  rata  in- 
kind  distribution  for  the  purpose  of 
investing  in  new  limited  partnerships 
that  have  similar  investment  strategies 
and  are  expected  to  have  a  minimum 
investment  of  $1.5  million.  Such  limited 

Eartners  include  limited  partners  who 
ave  made  investments  of  a  magnitude 
sufficient  to  qualify  for  advisory  fees 
lower  than  those  to  be  charged  by  the 
Funds,  limited  partners  with  more  than 
$1.5  million  invested  in  any 
Partnership,  and  certain  limited 
partners  who  would  encounter 
regulatory  or  other  difficulties  if  they 
invested  in  a  registered  investment 
company.  The  new  limited  partnerships 
will  not  be  registered  under  the  Act  in 
reliance  on  section  3(c)(1)  thereof,  and 
the  new  partnership  interests  will  not  be 
registered  under  the  Securities  Act  of 
1933  in  reliance  on  section  4(2)  thereof. 

8.  The  expenses  of  each  Exchange  will 
be  borne  by  TAMCO.  No  brokerage 
commission,  fee.  or  other  remuneration 
will  be  paid  in  connection  with  an 
Exchange.  Fund  organizational 
expenses,  up  to  a  maximum  of  $50,000 
per  Fund,  will  be  paid  by  the  Funds  and 
amortized  over  five  years.  Fund 
organizational  expenses  in  excess  of 
$50,000  per  Fund  will  be  paid  by  the 
Adviser.  Any  unamortized 
organizational.expenses  associated  with 
the  organization  of  a  Fund  at  the  time 


the  Adviser  withdraws  its  initial 
investment  in  the  Company  will  be 
borne  by  the  Adviser  and  not  the  Fund. 

9.  The  management  fees  for  the  Funds 
will  not  exceed  the  maximum  fees 
currently  paid  by  the  limited  partners  in 
each  corresponding  Partnership.  It  is 
expected  that  other  Fund  expenses 
generally  will  be  higher  as  a  percentage 
of  net  asset  value  than  the  expenses  of 

a  corresfMsnding  Partnership.  This  is 
primarily  because  of  the  increased 
operating  costs  of  a  registered 
investment  company  and  compliance 
with  additional  regulatory  requirements. 
Through  the  end  of  calendar  1994, 
however,  the  Adviser  will  limit  annual 
Fund  expenses  with  the  intention  of 
capping  Fund  expense  ratios  at  levels 
which  would  have  been  incurred  during 
1994  ^the  Partnerships. 

10.  The  Funds'  board  of  directors  and 
TAMCO  have  considered  the 
desirability  of  the  Exchange  from  the 
respective  points  of  view  of  the 
Company  and  the  Partnerships.  All  of 
the  members  of  the  board,  including  all 
of  the  independent  directors,  and 
TAMCO  have  approved  the  Exchanges 
and  concluded  that:  (a)  The  Exchanges 
are  desirable  as  a  business  matter  from 
the  respective  points  of  view  of  the 
Company  and  the  Partnerships;  (b)  the 
Exchanges  are  in  the  best  interests  of  the 
Company  and  the  Partnerships;  (c)  the 
Exchanges  are  reasonable  and  fair,  do 
not  involve  overreaching,  and  are 
consistent  with  the  policies  of  the  Act; 
(d)  the  Exchanges  are  consistent  with 
the  policies  of  the  Company  and  the 
Partnerships;  and  (e)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  will  not  be  diluted 
as  a  result  of  the  Exchanges. 

11.  The  Exchanges  will  not  be  effected 
until  each  of  the  following  conditions  is 
satisfied:  the  Company's  registration 
statement  has  been  declared  effective; 
the  SEC  has  issued  an  order  relating  to 
the  application;  and  the  Company  has 
received  a  favorable  opinion  of  counsel 
with  respect  to  the  tax  consequences  of 
the  Exchanges. 

12.  The  Exchanges  will  establish  the 
Funds  as  the  successor  investment 
vehicles  to  the  Partnerships.  The 
Exchanges  will  permit  partners  to 
pursue  the  same  investment  objectives 
and  policies  they  were  expecting  from 
the  Partnerships  as  shareholders  of  the 
Funds  without  sacrificing  the  pass- 
through  tax  features  of  the  Partnerships. 
In  addition,  shareholders  of  the  Funds 
will  be  able  to  purchase  and  redeem 
shares  on  each  business  day,  as  opposed 
to  only  once  per  month  as  in  currently 
provided  under  the  partnership 
agreements.  The  Funds  expect  that 
operating  as  registered  investment 
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companies  will  help  encoiirage  net  asset 
growth. 

Applicants*  Legal  Analysis 

1.  Section  17(a)  prohibits  affiliated 
persons  of  a  registered  investment 
company,  or  affiliated  persons  of  such 
persons,  from  selling  to  or  purchasing 
from  such  company  any  security  or 
other  property.  Each  Partnership  may  be 
an  affiliated  person  of  the  Company 
because  TAMCO,  the  general  partner  of 
the  Partnerships,  and  the  Adviser,  the 
investment  adviser  of  the  Company,  are 
under  common  control.  Thus,  the 
proposed  Exchanges  may  be  prohibited 
by  section  17(a)  if  they  are  viewed  as 
principal  transactions  between  the    . 
Company  and  the  partners  of  the 
Partnerships,  or  between  the  Company 
and  the  Partnerships. 

2.  Section  17(b)  provides  for  SEC 
approval  oi  a  proposed  affiliated 
transaction  that  would  be  otherwise 
prohibited  by  section  17(a)  if  the  terms 
of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicants  believe  that  the 
proposed  Exchanges  meet  the  terms  of 
section  17(b).  They  represent,  among 
other  things,  that  the  investment 
objectives  and  policies  of  each  Fund  are 
substantially  similar  to  the 
corresponding  Partnerships.  In  addition, 
after  the  Exchanges,  limited  partners 
Mill  hold  substantially  the  same  assets 
as  Fund  sha  "^holders  as  they  preAiously 
had  held  as  .jnited  partners.  In  this 
sense,  the  Exchanges  can  be  viewed  as 

a  change  in  the  form  in  which  the  assets 
are  held,  rather  than  a  disposition  giving 
rise  to  section  17(a)  concerns. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

iFR  Doc.  94-1224  Filed  1-18-94;  8:45  am] 
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DEPARTMEMT  OF  STATE 
[PubUc  Notice  1932] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea, 
iWorking  Group  on  Bulk  Chemtcals; 
Meeting 

The  WoriJng  Group  on  Bulk 
[Chemicals  (BCH)  of  the  Subcommittee 


on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  a.m.  on 
February  8, 1994,  in  room  4436,  Nassif 
Building,  400  Seventh  Street.  S\V., 
Washington.  DC  20590.  The  purpose  of 
the  meeting  is  to  review  the  results  of 
the  Twenty-third  session  of  BCH  held  in 
September  1993  and  to  discuss  air 
pollution  issues  in  preparation  for  the 
28  February  meeting  of  the  BCH 
working  group  on  air  pollution  to  be 
held  at  IMO  Headquarters  in  London. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Amendments  and  interpretation  of 
the  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (BCH  Code)  and  the 
International  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk  (IBC 
Code). 

b.  Amendments  and  interpretation  of 
the  provisions  of  Annex  II  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78). 

c  Amendments  and  interpretation  of 
the  provisions  of  the  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (GC 
Code)  and  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  In  Bulk  (IGC 
Code). 

d.  Guidelines  for  technical  assessment 
for  intervention  under  the  1973 
Intervention  Protocol. 

e.  Role  of  the  human  element  in 
maritime  casualties. 

f.  Air  pollution  from  ships. 

g.  Existing  ships'  standards. 

n.  International  Convention  on  Oil 
Pollution  Preparedness,  Response  and 
Cooperation. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing: 
Commander  K.  J.  Eldridge.  U.S.  Coast 
Guard  (G-MTH-1),  2100  Second  Street 
SW.,  Washington,  EX:  20593-0001  or  by 
calling  (202)  267-1217. 

Dated:  Ianuar>-  7. 1994. 
Geofi&vy  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
IFR  Doc.  94-1198  Filed  1-18-94;  8:45  am] 

BILUNQ  COOC  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Commercial  Space  Transportation 
Advisory  Committee;  Open  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463,  5  U.S.C  app.  1),  notice  is 
hearby  given  of  a  special  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  be  conducted  as  a 
teleconference  to  take  place  on  Friday, 
January  21, 1994,  beginning  at  1:30  p.m. 
E.S.T.,  originating  in  room  2203  (Multi- 
Media  Room)  in  the  Department  of 
Transportation's  Headquarters  Building, 
400  Seventh  Street,  SW..  Washington, 
DC.  The  purpose  of  the  meeting  is  to 
consider  certain  information  on  latmch 
requirements  requested  by  the  Secretary 
to  support  the  Department's 
participation  in  the  White  House  Office 
of  Science  and  Technology  Policy 
(OSTP)  Interagency  Working  Group 
(IWG)  on  Space  Transportation.  Fewer 
than  fifteen  (15)  days  notice  of  this 
speciafmeeting  is  provided  in  order  for 
the  Department  to  meet  the  IWG 
timetable  for  preparation  of  a  summary 
report. 

This  meeting  is  open  to  the  interested 
public  by  speakerphone  in  room  2203; 
however,  space  may  be  limited. 
Additional  information  may  be  obtained 
by  contacting  Ms.  Linda  H.  Strine  at 
(202) 366-2980. 

Dated:  January  13, 1994. 
Frank  C  Weaver, 

Director,  Office  of  Commercial  Space 

Transportation. 

IFR  Doc.  94-1377  Filed  1-18-94;  8  45  am) 

BtUJNO  COOC  4910-«2-P 


Federal  Aviation  Administration 

Proposed  Change  #2  to  FA  A  P-8110- 
2,  Airship  Design  Criteria 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
Proposed  Change  #2  to  FA.\  P-8110-2. 
Airship  Design  Criteria  (ADC);  request 
for  comments. 

SUMMARY:  This  proposed  change  adds 
the  requirements  for  fly-by-light  control 
systems.  We  propose  to  add  two  new 
paragraphs  to  the  ADC  that  caver 
concerns  related  to  optical  couplings 
and  optical  degradation.  We  do  not 
consider  loss  of  primary  flight  controls 
critical  to  continued  safe  flight  and 
landing  in  airships,  because  they 
essentially  become  free  balloons  if  they 
lose  controllability. 
DATES:  Comments  must  be  received  on 
or  before  March  21,  1994. 
ADDRESSES:  Mail  or  deUver  comments 
on  the  Proposed  Change  #2  to  FAA  P- 
8110-2,  Airship  Design  Criteria  (ADC), 
to;  Federal  Aviation  Admini-Stration, 
Small  Airplane  Directorate,  Aircraft  ' 
Certification  Service,  Standards  Office 
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(ACE-llO),  601  East  12th  Street.  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Lowell  Foster,  Aerospace  Engineer. 
Standards  Office  (ACE-llO),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Standards  Office 
(ACE-llO),  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 
COMMENTS  INVITED:  Interested  parties  are 
invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Commenters  must  identify  the  report 
number  (FAA-P-6110-2),  and  submit 
comments  to  the  address  specified 
above.  We  will  consider  all  written 
comments  received  on  or  before  the 
closing  data  for  comments  before  we 
revise  the  ADC.  The  proposed  changes 
to  the  ADC  and  comments  received  may 
be  inspected  at  the  Standards  Ofiice 
(ACE-llO),  1201  E.  Wahiut,  Suite  900. 
Kansas  City,  Missouri,  between  the 
hours  of  7  30  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 
BACKGROUND:  The  requirements  for  a 
control  system  not  directly 
(mechanically)  connected  to  the  control 
surface  are  applicable  to  both  fly-by- 
wire  and  fly-by-light.  The  fiber  optics 
used  in  fly-by-light  systems,  though 
immune  to  some  of  the  problems 
associated  with  fly-by-wire  systems,  has 
its  own  set  of  problems.  Those  problems 
are  addres.sed  in  this  change. 

Issued  in  Kaxisas  City,  Missouri,  January  4, 
1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Sen'ice. 

|FR  Doc.  94-1207  Filed  l-ia-94;  8:45  am) 

BILLIMO  CODE  4910-1}-M 

[Summary  Notice  No.  PE-04-2] 

Petitions  ior  Exemption;  Summary  of 
Petitions  Rece«ved;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  ( 1 4  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 


regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  8. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 

800  Independence  Avenue,  S\V.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  Id  Washington,  DC,  on  January  6, 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Disposition  of  Petitions 

Docket  No.:  26183 

Petitioner:  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
121.  appendix  H 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5400  to  continue  to  permit  member 
airlines  and  other  qualifying  part  121 
operators,  under  certain  conditions 
and  Limitations,  the  use  of  Level  C 
(Phase  II)  simulator  for  PIC  training 
and  checking 

Grant.  Etecember  28, 1993,  Exemption 
No.  5400A. 

Docket  No.:  26303. 

Petitioner:  Florida  Aircraft  Leasing 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Florida 
Aircraft  Leasing  Corporation  to 
continue  to  operate  its  McDonnell 
Douglas  DC-6A  and  DC-6B  aircraft  at 
five  percent  increased  zero  fuel  and 


landing  weight  for  the  purpose  of 
operating  all-cargo  aircraft  under  the 
terms  of  part  125  of  the  FAR 
Grant,  December  30, 1993,  Exemption 

No.  5388A. 

Docket  No.:  26746 

Petitioner:  Atlantic  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)  (5).  (6)  and  (7) 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5443  to  continue  to 
permit  Atlantic  Aviation  to  operate  its 
turbojet  airplanes  equipped  with  one 
long-range  navigation  system  (LRNS) 
and  one  high-frequency  (HF) 
communications  system  in  extended 
overwater  operations 
Grant,  December  30. 1993.  Exemption 

No.  5443A. 

Docket  No.:  26698 

Petitioner:  Air  Transport  International. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5593  to  allow  the 
petitioner  to  operate,  after  May  16. 
1994,  under  an  FAA-approved 
Airplane  Retirement  Schedule  until 
December  31, 1998,  certain  airplanes 
that  do  not  have  one  or  more  of  the 
digital  data  flight  recorders 
Grant,  January  3, 1994,  Exemption  No. 

5593F. 

Docket  Ato.;  26921 

Petitioner:  Coastal  Helicopters 
Incorporated  

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  install  a  Mode  C,  rather  than  a 
Mode  S,  transponder  in  its  Bell  47G 
helicopter 
Grant.  December  29. 1993,  Exemption 

No.  5817. 

Docket  No.:  27222 

Petitioner:  Executive  Flightways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)  (6)  and  (7) 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5675  to  allow  the 
petitioner  to  operate  certain  airplanes 
equipped  with  one  long-range 
navigation  system  (LRNS)  and  one 
high-frequency  (HF)  communication 
system  in  extended  overwater 
poperations  and  exceed  the  30-miniite 
communications  gap  required  in 
Condition  No.  4  of  the  exemption 
Grant,  December  30, 1993,  Exemption 

No.  5675A. 

Docket  No:  272A6 

Petitioner:  Lufthansa  German  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5728  to  allow  the 
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petitioner  to  operate  an  additional 

DC-10  aircraft,  which  lacks  TCAS 11. 

beyond  those  listed  in  the  existing 

exemption 

Denial.  December  30, 1993, 
Exemption  No.  5728A. 
Docket  No.:  27365 
Petitioner  Midwest  Express  Airlines, 

Inc  

Sections  of  the  FAR  Affected:  14  CFR 

121.358 
Description  of  Relief  Sought/ 

Disposition:  To  extend  the 

compliance  date  requiring  installation 

of  airborne  windshear  detection 

systems  in  several  McDonnell  Douglas 

DC-9  series  10  aircraft  until  January 

31, 1994 

Denial,  December  7, 1993,  Exemption 
No.  5806. 
DocJtef  No.;  27431 
Petitioner:  Mr.  R.V.  Anderson 
Sections  of  the  FAR  Affected:  14  CFR 

103 
Description  of  Relief  Sought/ 

Disposition:  To  permit  the  petitioner 

to  utilize  a  two-place  ultralight  for 

single  occupant  purposes 

Withdrawn,  December  23, 1993. 

Docket  No.:  27442 

Petitioner.  Air  Columbus 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought  To  allow 
the  petitioner  to  operate  in  United 
States  airspace  from  December  31, 
1993  to  March  4,  1994.  without 
required  TCAS  II  equipment  installed 
in  its  aircraft 
Denial,  December  30, 1993, 

Exemption  No.  5819. 

Docket  No.:  27472 

Petitioner.  Asiana  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought  To  allow 
the  petitioner  to  operate  two  Boeing 
737-400  (B-737)  aircraft  to  Saipan, 
between  31, 1993  and  June  30, 1995, 
that  are  not  equipped  with  an 
approved  traffic  alert  and  collision 
avoidance  system  (TCAS) 
Partial  Grant,  December  30, 1993, 

Exemption  No.  5827. 

Docket  No.:  27475 

Petitioner.  Transportes  Aeromar.  S.A.  de 
C  V.  (Aeromar) 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  in  U.S.  airspace,  from 
December  30, 1993  until  February  9, 
1995,  without  the  required  TCAS  n 
equipment  installed  in  its  aircraft 
Denial,  December  30, 1993, 

Exemption  No.  5820. 


Dociet  No.:  27520 

Petitioner.  Guyana  Airways  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought  To  allow 
the  petitioner  to  operate  In  U.S. 
airspace,  from  December  31, 1993  to 
January  31, 1994,  without  the 
required  TCAS  11  equipment  installed 
in  its  B-707  aircraft 
Denial,  December  30, 1993, 

Exemption  No.  5821. 

Docitef  No.:  27533 

Petitioner.  Lineas  Aereaas 
Costariquenses.  S.S.  (LACS A) 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  one  Airbus 
A320,  N-486GX,  for  seven  flights  per 
week  to  Miami  International  Airport, 
or  in  the  alternative  to  fly  four  flights 
per  week  to  San  Juan.  Puerto  Rico, 
and  three  flights  per  week  to  New 
Orleans.  Louisiana,  without  the 
required  TCAS  equipment  installed 
after  the  December  30. 1993  deadline 
until  January  23.  1994 
Denial,  December  30, 1993, 

Exemption  No.  5822. 

DocJcet  No.:  27535 

Petitioner.  Aeroflot  Russian 
International  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  21 IL-62M, 
15  IL-«6.  4  IL-9&-300  and  4  TU-154 
aircraft  that  are  not  equipped  with  an 
approved  TCAS  11  traffic  collision 
avoidance  system  after  December  30. 
1993 
Partial  Grant.  December  30. 1993. 

Exemption  No.  5823. 

Docket  No.:  27536 

Petitioner.  Western  Flyers  Air  Service 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135 
Grant.  December  29. 1993,  Exemption 

No.  5828. 

Docket  No.:  27550 

Petitioner  Aeronias  Venezolanas  S.A. 
(Avensa) 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought  To  allow 
the  petitioner  to  operate  in  U.S. 
airspace,  from  December  31, 1993 
until  April  30,  1994,  without  the 
required  TCAS  II  equipment  installed 
in  its  aircraft 


Denial,  December  30, 1993, 

Exemption  No.  5825. 

Z?ocice(  No.:  27551 

Petitioner.  Lineas  Aereas  Allegro  S.A.  de 
CV.  (Allegro) 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  in  U.S. 
airspace,  from  December  31, 1993  to 
January  3, 1994,  without  required 
TCAS  II  equipment  installed  in  its 
aircraft 
Denial,  December  30, 1993, 

Exemption  No.  5818. 

Docket  No.:  27556 

Petitioner.  United  Parcel  Service 
Company  (UPS) 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  continue  operating 
until  December  1, 1995,  aircraft  that 
are  not  fitted  by  May  26,  1994.  with 
a  digital  flight  data  recorder  (DRDR) 
capable  of  simultaneously  recording 
at  least  11  flight  parameters 
Denial,  December  29, 1993, 

Exemption  No.  5816. 

Docket  No.:  27563 

Petitioner.  Air  Ukraine  Airline 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  four  IL-62  aircraft  that  are 
not  equipped  with  an  approved  traffic 
alert  and  collision  avoidance  system 
(TCAS  II)  in  the  U.S.  after  December 
30, 1993 
Partial  Grant,  December  30, 1993, 

Exemption  No.  5824. 

[PR  Doc  94-1173  Filed  1-18-94;  8:45  am) 

BILUNG  COOe  4»10-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Rotorcraft 
Issues 

AGENCY:  Federal  Aviation 

Administration,  IX)T. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  on 
rotorcraft  issues  to  discuss  current 
rulemaking  actions  and  future  activities 
and  plans. 

DATES:  The  meeting  will  be  held  on 
February  4, 1994,  at  9  a.m.  PST.  Arrange 
for  oral  presentations  by  January  21, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel,  Mezzanine,  at  777 
Convention  Way.  Anaheim.  California 
92802,  telephone  (714)  750-^321. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Herber,  Office  of  Rulemaking, 
Aircraft  &  Airport  Rules  Division,  ARM- 
200,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3498. 

SUPPLEMENTARY  INFORMATION:  This 
public  meeting  is  announced  pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  D).  The  agenda  will 
include: 

•  Review  of  the  JAR/FAR  27  and  29 
Harmonization  rulemaking  package. 

•  Report  on  the  status  of  the 
Occupant  Restraint  rulemaking  package. 

•  Review  the  status  of  the  External 
Loads  rulemaking  package. 

•  Discussion  of  mturo  activities  and 
plans. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
January  21, 1994,  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  at  any  time  by  providing  16 
copies  to  the  Assistant  Executive 
Director  or  by  providing  the  copies  to 
him  at  the  meeting.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  ILe  meeting.  Arrangements 
may  be  made  bv  contacting  the  person 
listed  undei  .he  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Fort  Worth,  Texas,  on  January  6, 
1994. 

Mike  Mathias, 

Acting  Assistant  Executiw  Director  for 
Fotorcraft  Issues.  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  94-1174  Filed  1-18-94;  8:45  am] 
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Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Marquette  County 
Airport,  Marquette,  Mi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Marquette  County  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Public  Law 
101-508)  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1994. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East.  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harold  R. 
Pawley,  Airport  Manager,  of  the  County 
of  Marquette,  Michigan  at  the  following 
address:  Marquette  County  Airport, 
198-B  Airport  Road,  Negaunee, 
Michigan  49866. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Marquette  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  C.  Nitz,  Manager,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111,  (313)  487- 
7300.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Marquette 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (PubUc  Law  101-508  and  part  158 
of  the  Federal  Aviation  Regulations)  (14 
CFR  part  158). 

On  December  21. 1993,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  County  of  Marquette,  Michigan  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  9,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Actual  charge  effective  date:  December 

1, 1992 
Estimated  charge  expiration  date:  April 

1, 1996 
Total  approved  net  PFC  revenue: 

$459,700 
Brief  description  of  proposed  projects: 

Perimeter  Deer  Fencing  and  Terminal 

Security: 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  Air  taxis  and 

charters. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Marquette,  Michigan. 

Issued  in  Des  Plaines,  Illinois,  on  January 
7,1994. 

Larry  H.  Ladendort 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

IFR  Doc.  94-1209  Filed  1-18-94;  8:45  am] 
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Intent  to  Rule  on  Application  to  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Midland  International 
Airport,  Midland,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Midland  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IV  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1994. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
ASW-610D,  Planning  and  Programming 
Branch,  Airports  Division,  Southwest 
Region.  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
bo  mailed  or  delivered  to  Mr.  Ken  A. 
,  Day,  Director  of  Airports,  Midland 
International  Airport  at  the  following 
address:  Mr.  Ken  A.  Day,  Director  of 
Airports.  Midland  International  Airport, 
9506  LaForce  Boulevard,  Midland, 
Texas  79711-0305. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  wTitten 
comments  previously  provided  to  the 
airport  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  ASVV-610D,  Federal 
Aviation  Administration,  Planning  and 
Programming  Branch,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0610. (817)  624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location.    '' 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  firom  a  PFC  at  Midland 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
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Capacity  Expansion  Act  of  1990  (title  IV 
of  the  dmnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  December  17, 1993.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Midland  International  Airport  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  15,  1994. 

The  toliowing  is  a  brief  overview  of 
the  application. 
Level  of  the  PFC:  $3.00 
Charge  effective  date:  January  1, 1993 
Proposed  charge  expiration  date: 

January  1,2013 
Total  estimated  PFC  revenue: 

$35,529,521.00 

Brief  description  of  proposed 

froject(s). 
rejects  to  use  FFC's 
Rehabilitate  Airfield  Taxiways 
•     Reconstruct  Runway  4/22 
Rehabilitate  Runway  16L/34R 
Ck>nstruct  New  Terminal  Complex 
Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's. 

FAR  Part  135  air  charter  operators  who 
operate  aircraft  with  a  seating 
capacity  of  less  than  10  passengers 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Midland 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  December 
17, 1993. 

John  M.  Dempsey, 

Manager.  Airports  Division. 

IFR  Doc.  94-1175  Filed  1-18-94;  8:45  am] 
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Passenger  Facility  Charge  (PFC) 
Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
a6tion:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In 
Etecember  1993,  there  were  10 
applications  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 


and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§  158.29. 

PFC  Applications  Approved 

Public  Agency:  Panama  City-Bay 
County  Airport  and  Industrial  District. 
Panama  City.  Florida. 

Application  Number:  93-01-1-00- 
PFN. 

Application  Type:  Impose  PFC 
Revenue. 

PFC  Leve7;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$7,422,988. 

Earliest  Permissible  Charge  Effective 
Date:  February  1, 1994. 

Estimated  Charge  Expiration  Date: 
October  1.2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Nonscheduled  operations 
by  air  taxi/commerdal  operators. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Panama  City-Bay  County 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  New  terminal, 

f>aridng  and  access  system,  and  related 
acihties. 

Decision  Date:  December  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  E.  Maeda.  Orlando  Airports 
District  Office.  (407)  648-6583. 

Public  Agency:  Paducah  Airport 
Corporation,  Paducah.  Kentucky. 

Application  Number:  93-01-C-OO- 
PAH. 

Applciation  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$386,550. 

Earliest  Permissible  Charge  Effective 
Dofe;  March  1.1994. 

Estimated  Charge  Expiration  Date: 
December  1. 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On-demand  air  taxi/ 
commercial  operators  (Part  135 
Operators)  enplaning  less  than  50 
passengers  annually  and  on-demand 
supplemental  air  carriers  (Part  121 
Operators)  enplaning  less  than  50 
passengers  annually. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
each  proposed  class  accounts  for  less 


than  1  percent  of  the  total  enplanements 
at  Berkley  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Acquire  property  underlying  runway  22 

approach  path. 
Passenger  terminal  improvements. 
Acquire  handicapped  passenger  lift. 
Airfield  signage, 
Runway  14/32  parallel  taxiway  and 

ramp  extension  project, 
Acquire  property  for  eventual  airport 

expansion. 
Emergency/stand-by  electrical 

generator. 
Perimeter  service  road. 

Decision  Dafe;  December  2.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  K.  Wills,  Memphis  Airports 
District  Office,  (901)  544-3495. 

Public  Agency:  County  of  Albany, 
New  York. 

Appliction  Number:  93-01-1-00- 
ALB. 

Application  Type:  Impose  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$40,726,364. 

Earliest  Permissible  Charge  Effective 
Dote;  March  1.1994. 

Estimated  Charge  Expiration  Date: 
April  1.  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi  and  charter 
carriers  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Albany  County  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 

Terminal  building  renovation  and 

expansion, 
Runway  and  taxiway  improvements, 
Flood  management  improvements, 
Air  traffic  control  tower. 
Environmental  remediation. 
New  interior  roadways. 
Airport  studies, 
Airport  equipment. 
New  storage  building. 

Decision  Date:  December  3. 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Philip  Brito,  New  York  Airports  District 
Office,  (718)  553-1882. 

Public  Agency.  Puerto  Rico  Ports 
Authority,  San  Juan,  Puerto  Rico. 

Application  Number:  93-02-U-OO- 
SJU. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$20,790,061. 

Earliest  Estimated  Charge  Effective 
Dote;  March  1,1993. 
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Estimated  Charge  Expiration  Date: 
February  1, 1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change. 

Brief  Description  of  Project  Approved 
for  Use:  Construct  single  crossfield 
taxiway. 

Decision  Z?ofe;  December  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilia 
A.  Quinones,  Orlando  Airports  District 
Office,  (407)  648-6583. 

Public  Agency:  City  of  Minot.  North 
D^ota. 

Application  Number:  93-01-C-OO- 
MOT. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  S3. 00. 

Total  Approved  Net  PFC  Revenue: 
$1,569,483. 

Eariiest  Perwissible  Charge  Effective 
Dafe.March  1.1994. 

Estimated  Charge  Expiration  Date: 
March  1.1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Unscheduled  passenger/ 
charter  services  operating  aircraft  with  a 
passenger  capacity  of  30  seats  or  less. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Minot  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Construct  vault  and  standby  power 

generator, 
Passenger  facility  charge  application 

costs, 
Reconstruct  west  terminal  apron  area. 

phase  I, 
Reconstruct  west  terminal  apron  area, 

phase  II, 
Access  roads  to  west  terminal  area, 
Purchase  rotary  side  delivery  broom. 
Reconstruct  west  terminal  building. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 

Reconstruct  and  expand  the  air  cargo 

ramp, 
Acquire  land  on  the  east  end  of 

(runway)  8-26  and  adjacent  to 

runway  13-31, 
Purchase  high  speed  snow  plow, 
Construct  parallel  taxiway  to  [runway] 

8-26. 
Extend  and  strengthen  runway  8-26. 
Perimeter  security  fencing  east  and 

south  side, 
Construct  taxilanes. 
Internal  access  (service)  road  to  north 

areas. 
Construct  compass  rose. 
Construct  service  road  to  air  carrier 

ramp  and  freight  ramp. 
Airport  master  plan. 
Heavy  duty  sand  truck. 


Reconstruct  runway  13-31  and  install 

porous  friction  course. 
Runway  surface  ice  detectors. 
Automated  weather  (observation) 

system. 

Decision  Date:  December  15, 1993. 
FOR  FURTHER  INFOR»«ATK)N  CONTACT: 
Irene  Porter.  Bismarck  Airports  District 
Office,  (701)  250-4385. 

Public  Agency:  City  of  Tyler,  Texas. 

Application  Number:  93-01-C-OO- 
TYR. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$819,733. 

Eariiest  Permissible  Charge  Effective 
Dofe.March  1.1994. 

Estimated  Charge  Expiration  Date: 
July  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Airport  planning  studies. 
Access  road  improvements. 
Airport  safety  equipment, 
Security  fencing  improvements. 
Runway  safety  project. 

Decision  Date:  December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Airports  Division, 
(817) 222-5614. 

Public  Agency:  Benedum  Airport 
Authority,  Clarksburg,  West  Virginia. 

Application  Number:  9301-C-OO- 
CKB. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Levey.  $3.00. 

rofo7  Approved  Net  PFC  Revenue: 
$105,256. 

Earliest  Permissible  Charge  Effective 
Dofe.April  1,1994. 

Estimated  Charge  Expiration  Date: 
April  1, 1996. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Airport  runway  signage, 
Security  room,  terminal  building, 
Snow  blower. 
Replace  electrical  cables, 
Replace  aircraft  rescue  and  firefighting 

vehicle  (ARFF). 
Two  snow  removal  vehicles,  sand 

spreader,  snow  plows. 
Replace  heating  and  air  conditioning 

terminal  building. 

Decision  Date:  December  29, 1993.    • 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Scheff,  Beckley  Airports  Field 
Office.  (304)  252-6216. 

Public  Agency:  City  of  Corpus  Christi 
(City).  Corpus  Christi,  Texas. 


Application  Number:  93-01-C-OO- 
CRP. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$5,540,745. 

Estimated  Charge  Effective  Date: 
March  1, 1994. 

Estimated  Charge  Expiration  Date: 
January  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  158  air  charter 
operators  who  operate  aircraft  with  a 
seating  capacity  of  less  than  10 
passengers. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Corpus  Christi  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Guidance  signs  and  markings. 
Automatic  switchgear  and  primary 

service  upgrade. 
High  intensity  runway  lighting  (HIRL) 

on  runway  17-35, 
Commercial  apron  lighting. 
Commercial  apron  rigid  pavement 

reconstruction. 
Runway  13-31  pavement 

reconstruction. 

Brief  Description  of  Projects 
Approved-in-Part  for  Collection  and 
Use: 

Aircraft  rescue  and  firefighting 
(ARFF)  facility,  communications, 
training  center,  and  bum  pit  relocation. 

Determination:  Approved  in  part.  The 
FAA  has  determined  that  the  bum  pit 
relocation/ARFF  training  facility 
portion  of  the  project  does  not  enhance 
safety,  security,  or  capacity,  mitigate 
noise  impacts,  or  furnish  opportunities 
for  enhanced  competition  between  or 
among  carriers.  The  FAA  is  currently 
implementing  a  policy  of  funding  only 
regional  ARFF  training  facilities.  Corpus 
Christi  International  Airport  (CRP)  has 
not  been  designated  as  a  regional  ARFF 
training  site  by  the  FAA's  Southwest 
Region  Airports  Division. 

Terminal  reconstruction. 

Determination:  Approved  in  part.  The 
project  elements  to  convert  the  public 
lobby  to  a  USO/Chapel.  construct  new 
taxi  shelters,  expand  parking  areas,  and 
relocate  sister  city  garden  are  not  AIP 
eligible,  nor  do  they  meet  PFC-speciflc 
eligibility  for  gates  and  related  areas. 

Brief  Description  of  Projects 
Disapproved: 

West  apron  cargo  improvements. 

Determination:  Disapproved.  The  City 
states  in  the  application  that  it  is 
planning  to  finance  this  cargo  building 
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with  local  funds  but  provides  no  further 
information,  such  as  a  construction 
schedule.  Given  that  the  justification  for 
this  project  is  dependent  on  the  cargo 
building,  the  FAA  does  not  have 
suf^cient  information  to  approve  the 
apron  at  this  time. 

Equipment  storage  facility  and  storage 
yard. 

Determination:  Disapproved.  This 
project  involves  storage  of  maintenance 
equipment,  areas  for  trade  shops,  and  a 
central  supply  yard  for  airfield  and 
building  maintenance  use.  This  facility 
does  not  meet  the  requirements  of 
section  158.15(b)(1)  and.  therefore,  this 
project  is  not  PFX]  eligible. 

Loop  road  relocation. 

Determination.  Disapproved.  The 
financial  plan  for  this  project  proposes 
using  AIP  discretionary  funding  for  a 
majority  of  the  project  costs.  The  FAA 
cannot  commit  to  this  level  of 
discretionary  funding  at  this  time.  The 
alternate  funding  plan  was  determined 
not  to  be  a  viable  plan.  In  addition, 
because  the  City  was  not  required  and 
did  not  provide  a  listing  of  alternative 
projects  to  ensure  that  the  PFC  revenue 
is  used  on  approved  projects.  Therefore, 
the  FAA  has  no  assurance  that  PFC 
revenue  collected  for  use  on  the  subject 
project  could  be  used  on  approved 
projects,  in  the  event  AIP  discretionary 
funding  were  not  provided. 

Lanoside  roadway  reconstruction. 

Determination:  Disapproved.  Section 
158.33(a)(1)  requires  the  public  agency 
to  begin  implementation  of  a  project  no 
later  than  two  years  after  receiving 
approval  to  use  PFC  revenue  on  that 
project.  Therefore,  ail  projects  approved 
in  this  application  must  begin 
implementation  no  later  than  November 
1995.  The  schedule  submitted  with  the 
application  shows  an  implementation 
date  of  June  1996  for  this  project. 

Brief  Description  of  Projects 
Withdrawn: 

Vacuum  sweeper, 

Handicap  lift. 

Taxiways  L  and  M  lighting  and 

widening. 
Purchase  aircraft  rescue  and  firefighting 

vehicle. 
Update  master  plan. 

Determination:  The  City  withdrew 
these  projects  by  telephone  on 
November  15,  1993. 

Cargo  building. 

Determination:  The  City  withdrew 
this  project  due  to  airline  objections. 

Determination  Date:  December  29, 
1993. 

FOfl  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  City  of  Tallahassee 
(Qty).  Florida. 


Application  Type:  93-02-U-(X>- 
TLH. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve/.  $3.00 

Total  Approved  Net  PFC  Revenue: 
$6,715,081. 

Earliest  Permissible  Charge  Effective 
Date:  February  1.  1993. 

Estimated  Charge  Expiration  Date: 
June  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change. 

Brief  Description  of  Projects  Approved 
for  Use: 

Overlay  runway  9/27  and  taxiway, 
Upgrade  taxiway  lighting. 
Construct  perimeter  security  fence, 

security  access  system. 
Update  airport  master  plan  and  noise 

study. 
Overlay  general  aviation  apron — 

existing  ramp  (south  apron). 
Overlay  runway  18/36  and  taxiways, 

associated  projects, . 
Construct  10.000  square  foot  aircraft 

rescue  and  Hrefighting  vehicle  (ARFF) 

building  (three  bay). 
Construct  service  road  west  of  runway 

9/27  and  construct  perimeter  road 

east  and  south  of  runway  9/27, 
Purchase  quick  response  ARFF  vehicle. 
Purchase  3,000  gallon  ARFF  vehicle. 

Brief  Description  of  Project  Approved- 
in-Part  To  Use  PFC  Revenue: 

Construct  covered  walkway  and 
handicap  ramp,  other  terminal 
improvements  for  American  with 
Disabilities  Act  (ADA)  compliance. 

Determination:  Approved  in  piart. 
Based  on  the  description  of  the  project 
in  this  application,  the  FAA  has 
determined  that  the  terminal  public  area 
ADA  projects  are  not  PFC  eligible  in 
accordance  with  J*rogram  Guidance 
Letter  93-3.5. 

PFC  project  formulation  costs.  PFC 
administrative  costs,  interest  expenses, 
miscellaneous  expenses. 

Determination:  Approved  in  part.  The 
miscellaneous  expenses  were  not 
spedfically  identified  in  the  Qty's 
application  and  therefore,  are  not  PFC 
eligible. 

Decision  Date:  December  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  E.  Maeda,  Orlando  Airports 
District  Office.  (407)  648-6583. 

Public  Agency:  Qty  of  Long  Beach, 
Long  Beach,  California. 

Application  Number:  93-01-C-OO- 
LGB. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.  $3.00 

Total  Approved  PFC  Revenue: 
$3,533,766. 

Estimated  Charge  Effective  Date: 
March  1, 1994. 


Estimated  Charge  Expiration  Date: 
March  1. 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  and  on-demand  charter 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  enplanements  at  Long  Beach 
Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Airfield  lighting  improvements, 
Airfield  perimeter  service  road, 
Airport  pavement  management  system, 
Taxiway  F  reconstruction, 
Runway  7R/25L  rehabilitation, 
runway  7L/25R  rehabilitation, 
Airfield  lighting  and  signage 

improvements, 
Airfield  sign  system/pavement  markings 

modifications, 
Taxiways  Jl,  J2,  and  L5  rehabilitation. 
Airfield  safety  area  improvements. 
Earth  berm  erosion  control. 
North/south  taxiway  A  pavement 

reconstruction, 
Airfield  taxiway  shoulder  construction. 

taxiways  D  and  K. 
Airfield  lighting  backup  generator, 
Construction  of  tiedown  facility  on 

parcel  O, 
Airfield  perimeter  service  road, 
Midfield  aircraft  engine  run-up  pads. 
Aircraft  rescue  and  firefighting  vehicle 

(ARFF). 
Airport  security  fences  and  gate 

improvements. 
Security  access  control  program. 
Terminal  building  rehabilitation. 
Terminal/airfield  access  improvements. 
Airport  noise  monitoring  system. 

Brief  Description  of  Projects  Approved 
to  Collect  Only: 
Airfield  pavement  rehabilitation/ 

reconstruction. 
Handicapped  facilities. 

Brief  Description  of  Projects 
Approved'in-Part  for  Collection  and 
Use: 

Airfield  pavement  slurry  seal. 

Determination:  Approved  in  part. 
This  project  is  eligible  under  Airport 
Improvement  Program  (AIP)  criteria. 
Sources  of  financing  for  a  portion  of  this 
project  include  an  existing  AIP  grant. 
However,  the  remainder  of  the  project 
also  requires  AIP  funding,  which  the 
FAA  is  unable  to  commit  to  at  this  time. 
Also,  that  portion  of  the  project  which 
is  not  included  in  the  existing  AIP  grant 
was  not  included  in  the  description  of 
the  project  provided  to  the  air  carriers 
during  airline  consultation.  The  city  of 
Long  Beach  has  not  provided  evidence 
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to  demonstrate  that  the  carriers  have 
had  the  opportunity  to  comment  on  that 
portion  of  the  project  not  currently 
under  grant.  Therefore,  the  approved 
amount  corresponds  to  that  portion  of 
the  project  already  under  AIP  grant. 

Airfield  pavement  rehabilitation/ 
reconstruction. 

Determination:  Approved  in  part.  A 
portion  of  the  project,  the  reconstruction 
of  taxiway  K  and  service  road  B,  was  not 
included  in  the  description  of  the 
project  provided  to  the  air  carriers 
during  airline  consultation  nor  was  it 
included  in  the  description  provided  in 
the  FAA's  Federal  Register  notice  on 
this  application.  The  city  of  Long  Beach 
has  not  provided  evidence  to 


demonstrate  that  the  carriers  have  had 
the  opportunity  to  comment  on  the 
rehabilitation  of  taxiway  K  and  service 
road  B.  Therefore,  those  elements  of  the 
project  have  not  been  approved. 

Brief  Description  of  Project 
Disapproved:  ARFF  training  facility. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project 
does  not  enhance  safety,  security,  or 
capacity,  mitigate  noise  impacts,  or 
furnish  opportunities  for  enhanced 
competition  between  or  among  carriers. 
Therefore,  this  project  is  not  FFC 
eligible.  The  ARFF  training  facility  has 
been  reviewed  under  AIP  criteria 
(paragraphs  301b  and  500  of  FAA  Order 
5100.38A),  which  permits  projects  to  be 


reviewed  on  a  case-by-case  basis.  The 
FAA  is  currently  implementing  a  policy 
of  funding  only  regional  ARFF  training 
facilities.  Long  Beach  Municipal  Airport 
has  not  been  designated  as  a  regional 
ARFF  training  site  by  the  FAA's 
VVestem-Facific  Region  Airports 
Division. 
Decision  Date:  December  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Milligan,  Western  Pacific  Airports 
Division,  (301)  297-1029. 

Issued  in  Washington.  DC  on  lanuary  12, 
1994. 

Donna  Taylor, 

Acting  Manager,  Airports  Financial 
Assistance  Division. 


Cumulative  List  of  PFC  Applications  Approved  in  the  Preceding  Quarter 
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State/application  No.  1  airport/city 


Date  approved 

Level  of  PFC 

Total  approved  net 
PFC  revenue 

Earliest  charge 
effective  date 

Estimated  charge 
expiration  date ' 

9/9/1993 

$3 

SI  ,678.064 

12/1/1993 

6/1/2003 

9/29/1993 

3 

137.043 

1/1/1994 

6/1/1997 

10/8/1993 

3 

3.960.855 

1/1/1994 

6/1/2000 

9/10/1993 

3 

2.490,450 

12/1/1993 

6/1/1999 

9/24/1993 

3 

12,957,000 

12/1/1993 

2/1/1998 

10/1/1993 

3 

534.633 

1/1/1994 

6/1/1995 

9/Z'1993 
11/24/1993 

3 
0 

1,168.937 
0 

12/1/1993 
2/1/1994 

10/1/1996 
2/1/2006 

11/29/1993 

3 

6,446.507 

2/1/1994 

4/1/1997 

11/16/1993 

0 

0 

6/1/1993 

4/1/2000 

11/19/1993 

3 

33.050.278 

2/1/1994 

2/1/2019 

10/29/1993 

3 

12,233.751 

2/1/1994 

5/1/2001 

11/2/1993 
10/19/1993 

3 
3 

607.817 
155.223 

2/1/1994 
1/1/1994 

12/1/1995 
8/1/1996 

9/29/1993 

3 

1.211,000 

12/1/1993 

11/1/1999 

10/29/1993 

3 

34,263,607 

1/1/1994 

5/1/1999 

11/2/1993 

3 

1 .505.000 

2/1/1994 

8/1/1997 

10/27/1993 

3 

16,270,256 

1/1/1994 

9/1/1996 

10/18/1993 

3 

9.717.000 

2/1/1994 

8/1/1995 

11/27/1993 

3 

182.044 

2/1/1994 

,       1/1/1998 

9/24/1993 

3 

2,369.566 

12/1/1993 

6/1/1997 

11/30/1993 

3 

103.885.286 

2/1/1994 

8/1/2013 

11/19/1993 

3 

1,542.300 

2/1/1994 

3/1/1999 

10/6/1993 

3 

5.681.615 

1/1/1994 

1/1/1997 

Arizona:    9:M)1-C-0(>-YUM,    Yunna    MCAS/ 

Yuma  Interr^ationai,  Yuma  

Calif  omia:. 

93-01-C-OO-CIC,  Chico  Municipal,  Chico 
93-01 -C-OO-MRY,  Monterey  Peninsula, 

Monterey  

Connecticut:  93-01 -C-OO-HVN,  Tweed-New 

Haven,  New  Haven 

Florida:    93-02-C-OO-MCO,    Orlando    Inter- 
national, Orlando 

Georgia:  93-01-C-OO-CSG,  Columt)us  Metro- 
politan, ColumtKJS 

lllirK)is: 

9a-02-U-00-RFD,     Greater     Rockford. 

Rockford 

93-03-l-OO-SPI,  Caprtal.  Springfield  

Iowa:  93-01-C-OO-DSM,  Des  Moines  Munici- 
pal, Des  Moines 

Louisiana: 

93-02-U-00-MSY,    New   Orleans    Inter- 

national/Moisant  Field.  New  Orleans 

93-01-l-OO-SHV,    Shreveport   Regional, 

Shreveport  

Maine:    93-01-C-OO-PWM,    Portland    Inter- 
national Jetport,  Portlarxl „ 

Mississippi: 

93-02-C-O0-GPT,     Gulfport-Biloxi     Re- 
gional, Gulfport-Blloxi 

93-02-C-OO-MEI,  Key  Field.  Mendian  .... 
Montana:    93-01-C-OO-FCA,    Glacier    Park 

International,  Kalispell 

Nevada:    93-01 -C-OO-RNO,    Reno   Cannon 

Internatiorvil,  Reno 

North  Carolina:  93-01 -C-OO-ILM,  New  Han- 
over International,  Wilmington  

Ohio:     93-03-U-OO-CMH.     Port     Columbus 

International,  Columtxjs 

Oklahoma:    93-02-U-OO-TUL,    Tulsa    Inter- 
national, Tulsa 

Oregon:  93-01 -C-OO-OTH,  North  Bend  Mu- 

nicipai,  North  Bend  

Pennsylvania:      93-01-C-OO-AVP.     Wilkes- 
Barre,  Scranton  International,  Wilkes-Barre/ 
3cr3fTton 
Rhode  Island:  93-01-C-OO-PVD.  Theodore 

F.  Green  State,  Providence 

South     Carolina:     93-01-C-00-49J,     Hilton 

Head,  Hilton  Head  Island 

Tennessee:       93-01-C-OO-TYS,      McGhee 
Tyson,  Knoxville 
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State/applicatKXi  No.  1  aifport/city 

Date  approved 

Level  of  PFC 

Total  approved  net 
PFC  revenue 

Earliest  charge 
eflecbve  date 

Estimated  charge 
expjratton  date ' 

Virginia: 

93-01 -C-OO-CHO,     Charto«esvifle-Alt>e- 

marle.  Chartotlesville  

93-01 -C-OG-IAD,     Washtngton      DuSes 

Intematiooal,  Wasfwigton,  DC 

Washinglofi:    93-02-C-OO-SEA,    Seattte-Ta- 
coma  imematKjoal,  Seattle 

10/20/1993 
10/18/1993 
10/25/1993 

0 
3 
3 

0 

199,752,390 

47.500,500 

9/1/1992 
1/1/1994 
1/1/1994 

10/1/93 

11/1/2003 

1/1/1996 

I  The  estmated  charge  exptration  date  is  subject  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  costs. 


[FR  Doc.  94-1210  Filed  1-18-94;  8:45  am) 

BILLING  CODE  4910-13-M 

(SumrTiary  Notice  No.  PE-e4-1] 

Summary  of  Petitions  Received; 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOH:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemalcing 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  e.xemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  8,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 

Federal  Aviation  Administration,  Office  of 
the  Chief  Counsel,  Attn:  Rule  Docket 

(AGC-200),  Petition  Docket  No. 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FA.^  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATTON  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  )anuar>'  6, 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

DocAef  No.:  10633. 

Petitioner:  Federal  Aviation 
Administration  Technical  Center. 

Sections  of  the  FAR  Affected:  14  CFR 
91.117(a).  91.303(e),  91.119(c)  and 
91.159(a). 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit  the 
petitioner  to  conduct  flight  operations 
in  support  of  research  and 
development  projects,  subject  to 
certain  conditions  and  limitations. 
Grant,  December  15.  1993,  Exemption 
No.  1200 A 

Docket  No.:  20653. 

Petitioner:  United  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.99  and  121.351. 

Description  of  Rehef  Sought:  To  extend 
Exemption  No.  3122  to  allow  the 
petitioner  to  continue  to  operate  its 
turbojet  airplanes  in  extended 
overwater  operations  with  one  high- 
frequency  (hlF)  communications  radio 
system  and  one  long-range  navigation 
system  (LNRS).  Grant,  December  22. 
1993.  Exemption  No.  3122G 

Docket  No.:  22441. 

Petitioner:  United  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.440(a). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
3451  to  allow  the  petitioner  to  utilize 
an  alternate  line  check  program 
permit  in  consort  with  its  single  visit 
training  program  (SVTP)  for  flight 
crew  members.  Grant,  December  23. 
1993.  Exemption  No.  34511 

Docket  No.:  25559. 


Petitioner:  Aerospace  Industries 
Association  of  America,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.182(a)  and  45.119(a). 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  4913  to  continue  to 
allow  relief  from  the  requirement  to 
install  the  identification  plate 
specified  in  the  rule  during  the 
production  phase  on  the  exterior  of 
the  aircraft.  Grant.  December  22, 
1993,  Exemption  No.  491 3C 

Docket  No.:  26584. 

Petitioner:  PHH  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(5),  (6)  and  (7). 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5439  to  allow  PHH 
corporation  to  continue  to  operate 
certain  airplanes  equipped  with  one 
long-range  navigation  system  (LRNS) 
and  one  high-frequency  (HF) 
communication  system  in  extended 
overwater  operations.  Grant, 
December  29,  1993,  Exemption  No. 
5439A 

Docket  No.:  27335. 

Petitioner:  Aloha  Skydivers  Club. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a)  and  (d). 

Description  of  Relief  Sought:  To  allow 
foreign  parachutists  relief  from  the 
parachute  equipment  and  packing 
requirements.  Partial  Grant, 
December  23,  1993,  Exemption  No. 
5814 

Docket  No.:  27396. 

Petitioner:  Northwest  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.427(d)(1),  121.433(a),  (c)(l)(i)  and 
(iii).  121.440(a),  121.441(a)(1)  and 
(b)(1)  and  appendix  F  of  part  121. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  establish  an  annual 
single-visit  training  program  (SVTP) 
where  Northwest  Airlines.  Inc.  (NWA) 
would  conduct  a  four-day,  crew 
oriented,  annual  training  and 
evaluation  program  for  all  pilots  and 
to  administer  PIC  line  checks  six 
months  following  the  implementation 
of  its  SVTP  for  one  complete  cycle, 
thereafter  on  a  random  basis  to  50 
percent  of  its  PIC's  and  all  flight  crew 
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members.  Partial  Grant.  December  28. 
J  993,  Exemption  No.  5815 

Docket  No.:  27422. 
Petitioner:  Millon  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
compliance  date  for  installation  of 
airborne  windshear  detection  systems 
beyond  December  30, 1993.  Denial, 
December  22.  1993.  Exemption  No. 
5813 

Docket  No.:  27552. 

Petitioner:  Express  One  International. 
Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought:  To  extend 
the  compliance  date  for  installation  of 
airborne  windshear  detection  systems 
beyond  December  30,  1993,  until 
January  2,  1994,  for  one  DC-10 
aircraft.     Denial,  December  20.  1993. 
Exemption  No.  5811 

IFR  Doc.  94-1 172  Filed  l-ia-94:  8:45  ami 

BILLING  COOC  4910-19-M 

Proposal  for  a  New  Special  Purpose 
Operation  in  the  Restricted  Category 
Under  FAR  21.25(b)(7)— Space  Vehicle 
Launching 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 


SUMMARY:  This  notice  proposes  to 
specify  a  new  restricted  category  special 
purpose  operation  under  FAR 
21.25(b)(7),  "Any  other  operation 
specified  by  the  Administrator."  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  18,  1994. 

ADDRESSES:  Send  comments  on  this 
notice  in  triplicate  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Ser\'ice,  Aircraft  Engineering  Division, 
Attn.:  Victor  Powell,  Aerospace 
Engineering  Specialist,  AIR-110,  800 
Independence  Avenue  SW.,  room  804, 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
This  proposal  to  specify  a  new  special 
purpose  restricted  category  operation, 
any  comments  received,  and  a  copy  of 
any  final  disposition  will  be  filed  in 
room  804,  FAA  Headquarters  Building 
(FOB  lOA),  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  Telephone 
(202) 267-9588. 


SUPPLEMENTARY  INFORMATION: 

Conunents 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire.  The  FAA 
will  consider  any  communication 
received  on  or  before  the  closing  date 
for  coijiments  from  the  pubUc  regarding 
this  proposal  to  specify  a  new  special 
purpose  operation  before  approving  the 
new  sf)ecial  purpose  or  any  related 
operation. 

Background 

Regulations  Affected:  FAR  §21. 25(b)(7) 

Discussion  of  Proposed  New  Special 
Purpose  Operation 

^      Federal  Aviation  Regulations  (FAR) 
part  21,  §  21.25  provides  for  issuance  of 
type  certificates  approving  specific 
special  purpose  operations  for  aircraft  in 
the  restricted  category.  Examples  of 
special  purpose  operations  for  which 
re.stricted  category  type  and 
airworthiness  certificates  may  be  issued 
are  listed  in  FAR  §§  21.25(b)(1)  Through 
(b)(6).  Authority  to  specify  any  other 
special  purpose  operation  is  reserved  by 
the  FAA  Administrator  in  FAR 
§  21.25(b)(7).  Advisory  Circular  (AC) 
21-17  states  that  the  only  operations 
falling  within  the  restricted  special 
purpose  category  are  those  items 
specifically  listed  in  FAR  §  21.25(b)  (1) 
through  (6),  "plus  further  categories 
established  under  (b)(7)  after  public 
notice  and  comment  procedures."  The 
FAA  defines  restricted  category 
Operations  in  FAR  §  21.25(b)  as 
agricultural  (spraying,  dusting,  seeding, 
and  livestock  and  predatory  animal 
control);  forest  and  vrildlife 
conservation;  aerial  surveying 
(photography,  mapping,  and  oil  and 
mineral  exploration);  patrolling 
(pipelines,  power  lines,  and  canals): 
weather  control  (cloud  seeding);  aerial 
advertising  (skywriting,  banner  towing, 
airborne  signs  and  public  address 
systems);  and  any  other  ojseration 
specified  by  the  Administrator. 

The  FAA  has  approximately  50  years 
of  experience  in  approving  restricted 
category  type  certificates  and  flight 
operations  for  aircraft  and  uses  that  are 
in  the  public  interest,  but  that  cannot  be 
accomplished  in  standard  category 
aircraft  (normal,  utifity,  acrobatic, 
commuter,  or  transport).  Restricted 
category  certificates  are  issued  when  an 
aircraft  is  not  eligible  for  standard 
category  certification  as  configured  for  a 
particular  special  purpose  operation. 
Historically  special  purpose  operations 
conducted  with  restricted  category  * 
aircraft  have  provided  an  acceptable 
overall  level  of  safety  because  the  FAA 


requires  restricted  category  aircraft  to 
meet  all  the  airworthiness  requirements 
of  the  appropriate  standard  category 
except  for  those  requirements  that  are 
not  pertinent  to  the  special  purpose 
operation.  In  addition,  to  compensate 
for  the  airworthiness  requirements  that 
cannot  be  met  by  the  aircraft 
configuration,  the  FAA  places 
performance  or  flight  limitations  upon 
the  aircraft's  restricted  category 
operation  (for  example,  requiring 
operators  to  avoid  populated  areas  and 
to  carry  only  essential  personnel)  to 
compensate  for  airworthiness  standards 
that  cannot  be  met. 

Newport  Aeronautical  Development 
Corporation  (NADC),  seeks  to  establish 
a  new  sf)ecial  purpose  operation  called 
"space  vehicle  launching"  under  the 
restricted  category  provisions  of 
§  21.25(b)(7),  "Any  other  operation 
specified  by  the  Administrator."  The 
special  purpose  will  allow  restricted 
category  aircraft  to  transport  and  release 
air-launched  vehicles  (ALV)  designed  to 
launch  payioads  (e.g.,  satellites  or  other 
research  packages)  into  either  earth  orbit 
or  sub-orbital  trajectories. 

This  notice  describes  one  method  of 
using  the  proposed  special  purpose 
opei^tion.  However,  if  the  FAA 
establishes  this  proposed  special 
purpose  operation,  other  individuals 
and  companies  may  use  other  methods 
for  operating  aircraft  for  "space  vehicle 
launching"  as  a  special  purpose 
operation  in  restricted  category. 
An  ALV/aircraft  combination 
represents  a  blend  of  two  technologies — 
aviation  and  space.  Civil  aircraft 
established  their  record  of  safety  and 
reliability  during  a  long  history  of 
thorough  and  careful  Federal  oversight. 
The  U.S.  public  bases  its  confidence  in 
civil  aviation  on  the  knowledge  that  the 
FAA  will  not  compromise  its  safety 
standards.  The  FAA  is  resp>onsible  for 
the  certification  of  the  aircraft,  and  its 
operation,  to  protect  the  aircraft,  the 
crew,  and  the  public  and  property  on 
the  ground. 

In  a  tj-pical  projected  use  of  this 
category,  an  operator,  such  as  Orbital 
Sciences  Corporation  (OSC),  may  use 
one  of  several  ALV  models  that  are 
within  the  weight  carrying  capacity  of 
the  restricted  category  airrxaft  used  in 
this  special  purpose  operation.  Orbital 
Sciences  Corporation's  current  ALV 
models  range  up  to  85.000  pounds  in 
weight,  contain  several  solid  or  liquid 
propellant  rocket  motors,  and  are 
designed  to  launch  e  p>ayload  into  outer 
space.  In  this  example,  an  L-1011 
aircraft  (or  "carrier  aircraft")  may  be 
modified  to  carry  any  of  the  operator's 
ALV  models  aloft.  In  addition,  when  not 
using  the  carrier  aircraft  for  ALV  launch 
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operations,  the  operator  will  use  the 
carrier  aircraft  for  other  purposes  and 
will  be  able  to  convert  the  aircraft  back 
to  a  passenger  and/or  cargo  carrying 
configuration  after  extensive 
modifications. 

Launches  will  either  be  licensed  by 
DOT'S  Office  of  Commercial  Space 
Transportation  (OCST)  or  carried  out  by 
the  U.S.  Government  on  its  own  behalf. 
OCST  licenses  commercial  space 
launches  in  accordance  with  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended  (49  U.S.C.  App.  2601  et 
seq.)  (the  Act).  OCST  exercises 
regulatory  authority  over  launches  of 
launch  vehicles  to  ensure  the  protection 
of  public  health  and  safety,  the  safety  of 
property,  and  the  national  security  and 
foreign  policy  interests  of  the  United 
States.  To  obtain  a  license  from  OCST, 
an  applicant,  such  as  OSC,  must 
demonstrate  that  it  is  capable  of 
conducting  launch  related  operations 
safely  and  responsibly. 

Launches  carried  out  by  the  U.S. 
Government  on  its  own  behalf  are  not 
subject  to  the  Act  and,  accordingly,  are 
not  licensed  by  OCST.  In  those 
instances,  the  FAA  would  continue  to 
exercise  regulatory  authority  over  the 
civil  aircraft  and  the  U.S.  Government 
would  be  responsible  for  launch 
operations. 

While  the  carrier  aircraft/ALV 
combination  will  be  capable  of 
operating  out  of  many  locations 
worldwide  and  then  launching  an  ALV, 
the  takeoff  and  landing  operations  may 
be  limited  to  certain  military, 
government,  or  selected  civil  airports. 
FAR  91.313(e)  places  the  following 
constraints  upon  operation  of  restricted 
category  aircraft:  "Except  when 
operating  in  accordance  with  the  terms 
and  conditions  of  a  certificate  of  waiver 
or  special  operating  limitations  issued 
by  the  Administrator,  no  person  may 
operate  a  restricted  category  civil 
aircraft  within  the  U.S.— (1)  Over  a 
densely  populated  area:  (2)  In  a 
congested  airway;  or  (3)  Near  a  busy 
airport  where  passenger  transport 
operations  are  conducted." 

Orbital  Sciences  Corporation's  current 
proposal  is  to  release  the  ALV  over  the 
ocean  but,  in  some  circumstances,  OSC 
may  apply  to  release  the  ALV  over  land. 
During  a  typical  operation,  the  pilot 
would  release  the  ALV  after  the  carrier 
aircraft  climbs  past  38.000  feet  above 
sea  level.  After  falling  away  from  the 
carrier  aircraft,  the  ALV  rocket  motor 
would  ignite  and  carry  the  payload  into 
the  desired  orbital  or  sub-orbital 
trajectory.  After  each  rocket  stage 
exhausts  its  fuel,  the  spent  stage  drops 
from  the  ALV.  Depending  on  the  ALV's 
altitude,  the  spent  rocket  stage  would 


either  drop  back  to  the  earth's  surface, 
bum  up  in  atmospheric  reentry,  or  enter 
orbit. 

During  ferry  flights  and  launch 
operations.  OSC  proposes  to  use  safety 
inhibits  to  keep  the  ALV  in  a  safe 
condition  and  protect  the  carrier  aircraft 
and  persons  or  property  on  the  ground 
from  inadvertent  rocket  ignition  orother 
hazardous  events.  In  addition,  OSC 
proposes  to  use  mechanical  safety 
inhibits  to  inhibit  inadvertent  rocket 
ignition  while  the  ALV  remains 
attached  to  the  carrier  aircraft.  OCS  will 
protect  the  ALV  release  mechanism  on 
the  carrier  aircraft  to  ensure  that  the 
pilot  cannot  inadvertently  release  the 
ALV.  OSC  has  proposed  placing  a 
launch  control  operator  on  the  carrier 
aircraft  to  continuously  monitor  the 
ALV's  status  and  to  ensure  that  the 
safety  inhibits  remain  in  place  using 
carrier  aircraft  and  ALV 
instrumentation.  Safety  inhibits  are  not 
removed  from  the  motor  and  other 
critical  circuits  until  after  the  pilot 
releases  the  ALV  and  it  has  dropped 
clear  of  the  aircraft.  OSC  must  plan  the 
carrier  aircraft  flight  routes  for  both 
ferry  and  launch  operations  to  minimize 
the  risk  to  public  safety  and  the  flight 
routes  must  be  approved  by  the  FAA. 

Orbital  Science  Corporation  also 
proposes  to  incorporate  an  onboard 
command  destruct  system  on  the  ALV 
to  allow  ground  launch  range  safety 
personnel  to  terminate  the  ALV's  flight 
if,  after  release,  the  ALV  threatens 
public  safety.  The  command  destruct 
system  will  be  inoperative  while  the 
ALV  remains  attached  to  the  carrier 
aircraft.  Should  ground  personnel 
activate  the  command  destruct  system 
after  the  pilot  releases  the  ALV,  the 
system  will  disable  the  rocket  motors 
and  the  ALV  will  fall  towards  the  earth, 
where  they  could  decide  to  initiate 
command  destruct  action. 

Depending  on  whether  the  launch  is 
government  or  commercial,  either 
USAF/NASA/FAA  or  OCST/FAA, 
respectively,  evaluate  potential  risks 
posed  to  public  safety  by  possible  use  of 
the  command  destruct  system.  Either 
the  carrier  aircraft's  or  the  .ALV's  flight 
path  may  be  restricted  if  necessary'  to 
protect  public  safety. 

In  an  emergency,  the  carrier  aircraft 
pilot  could  jettison  the  ALV  from  the 
aircraft.  If  the  pilot  jettisons  the  ALV 
during  ferry  flight  operations  or  before 
release  during  launch  operations,  the 
ALV  will  fall,  intact,  to  the  earth's 
surface.  However,  if  the  pilot  jettisons 
the  ALV  only  a  few  moments  prior  to  a 
normal  launch,  it  is  possible  that  the 
ground  launch  range's  safety  personnel 
may  be  able  to  activate  the  command 
destruct  system.  In  that  case,  the  safety 


personnel  will  either  allow  the  ALV  to 
fall  to  the  earth's  surface  or  initiate  the 
command  destruct  action,  whichever 
best  protects  the  public  safety. 

Orbital  Science  Corporation  has 
conducted  four  ALV  launches  from  a 
NASA-owned  model  NB-52  at  both  the 
Western  and  Eastern  Ranges.  NASA  and 
DOD  conducted  extensive  safety  and 
design  reviews  for  the  ALV  launches 
from  the  NB-52.  OSC  expects  that 
launch  operations  using  the  carrier 
aircraft  will  be  similar  to  those 
conducted  using  NASA's  NB-52. 

In  issuing  restricted  category- 
certificates,  the  FAA  is  required  to 
prescribe  appropriate  conditions  and 
limitations  upon  the  aircraft  type  design 
and  the  operations  of  those  aircraft  to 
ensure  the  safety  of  persons  and 
property  in  the  air  and  on  the  ground. 
The  FAA  specifically  solicits  comments 
on  whether  the  proposed  special 
purpose  operation,  "space  vehicle 
launching,"  would  be  in  the  public 
interest.  The  requester  states  that  this 
special  purpose  would  allow  an 
operator  to  put  payloads  in  orbit  for 
approximately  half  the  cost  of  using 
either  conventional  rockets  or  the  space 
shuttle.  Supplying  this  "space  vehicle 
launching"  service  would  provide  jobs 
for  both  the  operator  and  companies 
developing  and  building  the  payloads 
(satellites  or  research  packages). 
Companies  (and  individuals)  could  use 
the  payloads  for  business  and  research 
activities:  Improving  communication 
systems,  researching  atmospheric 
phenomena,  improving  navigation 
systems,  developing  new  manufacturing 
techniques,  and  more.  The  FAA  also 
solicits  comment  on  operational 
restrictions  the  public  believes  are 
appropriate  for  these  carrier  aircraft 
while  transporting  ALV's,  and  the 
reasons  for  those  restrictions.  Comments 
should  cover  both  launch  and  ferry 
flights. 

Issued  in  Washington.  DC,  on  January  11, 
1994. 

David  W.  Ostrowski. 

Acting  Manager.  Aircraft  Engineering 
Division.  Aircraft  Certification  Senice. 
|FR  Doc,  94-1208  Filed  1-18-94;  8.45  am) 
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Federal  Highway  Administration 

Guidelines  for  Implementation  of  the 
Applied  Research  and  Technology 
Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
applications. 
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SUMMARY:  The  FHWA  announces 
guidelines  to  carry  out  the  Applied 
Research  and  Technology  (ART) 
Program  as  required  in  section  6005(a) 
of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  A.  McComb,  Office  of 
Technology  Applications  (HTA-2), 
(202)  366-2792;  or  Ms.  Vivian  Philbin, 
Office  of  the  Chief  Counsel,  (202)  366- 
0780,  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 

Applied  Research  and  Technology 
Program,  authorized  under  section 
6005(a)  of  the  ISTEA,  Pub.  L.  102-240, 
105  Stat.  1914,  2170,  was  established  for 
the  purpose  of  accelerating  testing, 
evaluation,  and  implementation  of 
technologies  which  are  designed  to 
improve  the  durability,  efficiency, 
environmental  impact,  productivity, 
and  safety  of  highway,  transit,  and 
intermodal  transportation  systems. 

The  attached  guidelines  were 
developed  for  the  selection  and  funding 
of  field  Test  and  Evaluation  (T&E) 
projects  under  the  ART  Program  which 
utilize  the  Highway  Innovative 
Technology  Evaluation  Center  (HTTEC) 
for  the  development  of  evaluation  plans. 
HITEC,  an  independent  non-profit 
organization;  was  created  by  the 
American  Society  of  Gvil  Engineer's 
(ASCE)  Civil  Engineering  Research 
Foundation  (CERF),  in  conjunction  with 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO)  and  the  FHWA.  HTTEC 
provides  a  process  for  the  impartial 
evaluation  of  new  products,  materials, 
equipment,  and  services  for  which 
industry  standards  do  not  exist. 
Selection  of  T&E  projects  for  ART 
Program  funding  will  be  made  by  the 
FHWA  on  the  basis  of  evaluation  plans 
developed  by  HITEC. 

Autbonty  Sec  6005(a).  Pub.  L  102-240. 
105  Stat.  1914,  2170;  23  U.S.C  307(e)  and 
315;  49  CFR  1.48. 

Issued  on  January  10, 1994. 
Rodney  E.  Slater. 
Federal  High  way  Administrator. 

Purpose  and  Scope 

The  Applied  Research  and 
Technology  (ART)  Program,  authorized 
under  section  6005  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991,  Pub.  L.  102-240, 105 
Stat.  1914,  2170,  was  established  to 
accelerate  the  testing  and  evaluation  of 
technologies,  both  domestic  and  foreign. 


which  are  designed  to  improve  the 
physical  and/or  operating 
characteristics  of  highways  and  transit 
and  intermodal  systems.  These 
guidelines  have  been  developed  in 
direct  response  to  section  6005(a)  of  the 
ISTEA  (codified  at  23  U.S.C.  307(e)(2)). 
and  apply  to  the  field  Test  and 
Evaluation  (T&E)  projects.  The  purpose 
of  these  guidelines  is  to  set  forth  the 
FHWA's  selection  criteria  of  field  T&E 
projects  for  State  highway  agency 
construction  projects. 

The  field  T&E  projects  are  but  one 
element  of  the  FHWA's  Applied 
Research  and  Technology  Program.  The 
other  elements  include  (1)  the  Applied 
Research  Element,  and  (2)  the  Priority 
Technologies  Element.  The  former 
includes  support  for  the  development  of 
research  and  development  (R&D) 
products,  the  implementation  of  new 
technologies,  international  activities, 
and  the  funding  of  the  operation  of 
HTTEC.  The  latter  includes  the  testing 
and  evaluation  of  the  designated 
technologies  that  are  specified  in 
section  6005(e)  (4)-(8)  of  ISTEA,  and  the 
other  new  and  innovative  technologies 
identified  by  the  FHWA  and  proposed 
for  partnerships. 

Proposals  for  field  T&E  projects  for 
ART  Program  funding  are  invited  from 
State  highway  agencies,  private  entities, 
individuals,  and  other  organizations.  All 
proposals  will  be  routed  through  the 
Highway  Innovative  Technology 
Evaluation  Center  (HTTEC).  HTTEC,  an 
independent  non-profit  organization, 
was  created  by  the  American  Society  of 
Civil  Engineers'  (ASCE)  Civil 
Engineering  Research  Foundation 
(CERF),  in  conjunction  with  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO), 
and  the  Federal  Highway 
Administration  (FHWA).  HTTEC 
provides  a  process  for  the  impartial 
evaluation  of  new  products,  materials, 
equipment,  and  services  for  which 
industry  standards  do  not  exist. 
Proposals  for  funding  R&D  and  other 
activities  not  associated  with  the  testing 
and  evaluation  of  new  technologies  will 
not  be  evaluated  by  HTTEC 

Applications  will  be  processed  by 
HTTEC  under  its  standard  procedures  for 
assessment,  planning,  evaluation,  and 
reporting  on  products,  materials, 
equipment,  services,  and  other 
technologies.  HTTEC  will  act  as  the 
central  point  of  screening  of  new 
technologies  by  the  public  and  private 
sectors.  Highway  agencies  are 
encouraged  to  have  private  individuals 
submit  their  ideas  and  proprietary 
products  directly  to  HTTEC  for  screening 
and  possible  evaluation.  If  the 
technology  requires  a  full  scale  field 


T&E  project,  HTTEC,  by  working  with 
the  States,  will  assist  applicants  in 
developing  and  submitting  evaluation 
plans  for  T&E  projects  to  the  FHWA  for 
possible  funding  under  the  ART 
Program.  State  highway  agencies  may 
also  submit  applications  to  HTTEC  for 
non-commercial  technologies.  The 
FHWA  will  determine  the  acceptability 
of  the  project  for  funding. 

For  those  technologies  that  result  in 
State  highway  agency  construction 
projects  approved  by  the  FHWA,  the 
program  provides  for  ART  funding  of  up 
to  80  percent  to  State  highway  agencies 
for  the  cost  of  installing  (constructing) 
the  new  technologies  as  part  of  a  T&E 
project.  In  addition,  the  costs  for  testing, 
data  collection,  evaluation,  and  report 
preparation  associated  with  the  T&E 
construction  project  are  eligible  for  100 
percent  ART  funds.  State  highway 
agencies  conducting  T&E  projects  are 
required  to  submit  annual  interim 
reports  and  a  final  report  to  document 
the  project,  the  data  collected,  and  the 
testing  and  evaluation  results.  If  the 
technology  fails  on  an  ofwrating 
highway,  a  pro  rata  share  of  the  repair 
and/or  replacement  costs  to  restore  the 
highway  to  useable  condition  may  be 
financed  with  Federal-aid  funds  for  that 
system  of  highways. 

Applications 

Applications  for  technology  testing 
and  evaluation  and  possible  ART  T&E 
funding  shall  be  submitted  directly  to 
HTTEC.  Application  requirements  are 
intended  to  be  simple,  brief,  and 
straightforward  to  encourage 
participation  by  private  irmovators  and 
others  who  are  unfamiliar  with  the 
highway  market. 

HTTEC  has  developed  an  Information 
and  Application  Booklet  that  has  been 
designed  to  be  a  comprehensive,  self- 
explanatory  dociunent.  It  includes  an 
Application  Form  as  well  as  a 
description  of  the  technical  protocols 
and  HTTEC  operating  policies.  Written 
inquiries  and  applications  should  be 
addressed  to:  HTTEC,  1015  15th  Street, 
NW..  Washington,  DC  20005.  The  phone 
number  is  (202)  842-0555. 

Technologies 

The  definition  of  new  technologies  for 
testing  and  evaluation  includes  those 
that  represent  significant  changes  in  the 
performance  or  other  relevant 
characteristics  of  an  existing  product, 
but  not  the  minor  upgrading  of  a 
product  or  the  use  of  the  evaluation 
process  to  promote  new  interest  in  an 
existing  product.  Technologies  should 
be  sufficiently  developed  to  provide  a 
specific  product,  system,  or  process  (at 
least  in  a  prototype  stage)  for  evaluation 
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without  further  development.  In 
addition,  technologies  should  employ 
new  materials,  designs,  manufactured 
products,  construction  procedures, 
functional  components,  or  other  features 
that  may  provide  improved  service  and/ 
or  operating  or  physical  characteristics 
in  the  highway  or  transit  system. 

Both  domestic  and  foreign 
technologies  are  eligible  for  testing  and 
evaluation  in  the  program.  Note  that 
Intelligent  Vehicle  Highway  Systems 
(IVHS)  technologies  are  not  eligible  for 
this  program.  IVHS  technologies  are 
specifically  covered  under  IVHS 
programs  administered  by  the 
Department  of  Transportation  and  other 
agencies;  IVHS  technologies  will  be 
referred  to  those  programs.  T&E  projects 
eligible  for  consideration  in  the  program 
will  include  (but  will  not  be  limited  to) 
the  following  categories  of  technology: 

1.  Accelerated  Construction  Materials 
and  Procedures.  Projects  under  this 
category  will  test  and  evaluate 
innovative  uses  and  modifications  of 
concrete,  steel,  plastics,  composites,  and 
other  materials,  and  innovative 
procedures  for  accelerating 
construction,  including  specifications 
and  equipment  for  pavements, 
structures,  geotechnical  works,  and 
drainage  facilities.  Rapid-curing 
materials,  prefabricated  components, 
plug-in  replacement  modules, 
automated  construction  equipment, 
robots,  and  sensors  are  examples  of 
technologies  that  will  be  considered  in 
this  category. 

2.  Environmentally  Beneficial 
Materials  and  Procedures.  Projects 
under  this  category  will  test  and 
evaluate  the  environmental  benefits  of 
alternative  materials  and  procedures 
used  in  the  planning,  design, 
construction,  rehabilitation,  operation, 
and  maintenance  of  highways.  Air 
quality  improvements  and  noise 
abatement  systems  for  construction, 
maintenance,  and  operations; 
environmentally  benign  materials  for 
vegetation  control  and  snow  and  ice 
removal;  and  environmentally  safe  paint 
removal,  cleaning,  and  application  are 
among  the  hazard-free  or  beneficial 
environmental  technologies  covered  in 
this  categor>'. 

3.  Materials  and  Techniques  That 
Enhance  Serviceability  and  Longevity 
Under  Adverse  Climatic, 
Environmental,  and  Load  Effects.  This- 
category  of  projects  will  include  projects 
using  materials  and  techniques, 
including  design  and  construction, 
seeking  to  enhance  the  serviceability 
and  durability  of  pavements,  structures, 
and  appurtenances  under  adverse 
environmental  conditions  and  severe 
loadings.  Strength  enhancing  additives 


or  reinforcements,  coatings,  sealers, 
composite  designs,  in  situ  supplements, 
and  alternative  design  or  construction 
technologies  are  examples  of  candidates 
to  be  included  in  this  category. 

4.  Technologies  That  Increase 
Efficiency  and  Productivity  of  Vehicular 
Travel.  This  category  will  include 
projects,  both  in  the  vehicle  and  on  the 
roadway,  such  as  traffic  control  devices 
and  systems;  traffic  management 
systems,  strategies,  and 
communications;  information  systems; 
computer-based  tools  that,  permit 
analysis  of  area-wide  surface 
transportation  needs  and  operational 
plans;  and  other  technologies  and 
procedures  that  increase  the  efficiency 
and  productivity  of  vehicular  travel. 
Technologies  to  be  explored  may 
include  innovative  sensing  and    '   • 
information  transfer  technologies, 
operational  systems,  software,  and  other 
technologies  affecting  vehicular  travel 
and  demand  management. 

5.  Technologies  That  Enhance  Safety 
and  Accessibility  of  Vehicular 
Transportation  Systems.  Projects  under 
this  category  will  test  and  evaluate 
hardware,  software,  materials, 
equipment,  and  systems  that  address 
improved  safety  and  accessibility  of 
vehicular  transportation  systems.  Also 
included  will  be  design,  construction, 
and  operational  concepts  for  improved 
safety  or  accessibility  of  vehicular 
transportation  systems,  such  as 
guidance  and  control  systems,  visibility 
and  traction  improvements,  and 
network  operations  monitoring  and 
control  systems. 

Field  Locations 

T&E  projects  under  the  ART  Program 
are  required  to  be  incorporated  in 
projects  constructed  on  highways 
eligible  for  Federal-aid.  Project  sites  for 
the  testing  and  evaluation  of  new 
technologies  will  be  chosen  to  insure 
that  an  appropriate  range  of  traffic  and 
operations,  cultural,  geographic, 
topographic,  climatic,  and  other 
necessary  site  characteristics  are 
included  in  the  program. 

Cost-Sharing 

The  Federal  share  of  funding  for 
acquiring,  installing,  or  constructing  an 
approved  T&E  project  will  not  exceed 
80  percent  of  the  costs  of  the  technology 
incorporated  into  the  project.  Non- 
Federal  funds  for  the  matching  portion 
of  the  technologies  incorporated  into  the 
project  may  be  provided  by  cash 
payments  or  an  equivalent  value  in  the 
form  of  construction  services, 
equipment,  materials,  or  other  services 
or  tangible  goods  required  and  used 
directly  for  purchasing,  constructing. 


installing,  or  otherwise  obtaining  the 
approved  technology.  In  addition,  the 
costs  for  testing,  data  collection, 
evaluation,  and  report  preparation 
associated  with  the  T&E  construction 
project  are  eligible  for  100  percent  ART 
funds. 

Cost-sharing  using  ART  funds  is  not 
available  to  assist  small  business 
entrepreneurs,  private  sector  businesses, 
individuals,  and  other  private 
organizations  in  offsetting  standard 
HITEC  fees  for  processing  and 
evaluation  plan  development.  The 
processing  fee  and  evaluation  plan 
development  fees  for  applications 
submitted  to  HITEC  by  State  highway 
agencies  are  eligible  for  100  percent 
ART  funding.  Funds  are  not  available 
under  these  guidelines  for  general  R&D 
or  for  any  technology  development 
costs. 

Eligible  Construction  Costs 

Construction  features  and  costs  of 
T&E  projects  eligible  for  Federal  cost- 
sharing  are  those  found  to  be  additional 
to  or  different  from  the  features  and 
costs  associated  exclusively  with 
conventional  projects  or  technologies. 
The  additional  costs,  hereafter  referred 
to  as  Delta  Costs,  are  eligible  for  up  to 
80  percent  Federal  funds.  Examples  of 
three  basic  categories  of  features  which 
may  generate  Delta  Costs  are  as  follows: 

1.  A  replacement  or  substitute  for  a 
conventional  technology.  The  Delta 
Costs  would  be  the  costs  for  the 
replacement  or  substitute,  minus  the 
cost  of  the  conventional  technology.  An 
example  would  be  a  new  binder  used  as 
a  substitute  for  asphalt  or  portland 
cement. 

2.  A  new  addition  to  or  modification 
of  an  existing  technology.  In  this  case 
the  Delta  Costs  would  be  the  costs  of  the 
additional  technology  and  its 
incorporation  in  the  project.  An 
example  would  be  the  use  of  an  asphalt 
modifier  for  which  the  material  cost  of 
the  modifier  and  the  labor  or  equipment 
cost  incurred  in  adding  the  modifier 
would  constitute  the  Delta  Costs.  If  the 
modification  of  the  existing  technology 
also  required  an  increase  in  the 
preparation,  handling,  or  placement 
costs  over  conventional  costs,  those 
increased  costs  also  would  be  a  part  of 
the  Delta  Costs. 

3.  An  entirely  new  technology  added 
to  a  project.  The  Delta  Costs  in  this 
category  would  be  all  of  the  costs  for  the 
new  technology  to  be  incorporated  into 
the  project.  Examples  would  be  the 
installation  of  a  system  for  heating  a 
bridge  deck  or  the  installation  of  a 
cathodic  protection  system  for  a  bridge 
structure.  In  general.  Delta  Costs  will 
not  include  those  costs  associated  with 
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the  normal  construction  of  the  project 
that  are  not  a  direct  part  of  the  new 
technology.  Examples  of  features  that 
normally  would  not  be  included  in 
Delta  Costs  include:  restriping  surfaces 
after  overlays,  redecking  in  conjunction 
with  the  installation  of  a  bridge  deck 
heating  system,  improvement  of 
subsurface  and/or  roadside  drainage 
systems  in  conjunction  with  a  pavement 
overlay  project,  and  traffic  control 
during  construction  (unless  it  is  unique 
to  the  installation  or  changed  in 
character  and  cost  by  the  installation,  in 
which  cases  the  increased  costs 
specifically  attributable  to  the  portions 
of  the  project  would  be  included  in  the 
Delta  Costs). 

Costs  for  data  collection,  data 
analysis,  and  information  dissemination 
are  eligible  for  100  percent  ART  funding 
on  approved  T&E  projects. 

In  tnose  instances  where  the 
technology  used  on  an  approved  T&E 
project  fails  and  the  State  is  required  to 
repair  the  roadway  to  restore  it  to  full 
standards,  a  pro  rata  share  of  the  repair 
or  replacement  costs  can  be  eligible  for 
Federal-aid  funds  for  that  system  where 
the  installation  took  place.  Such  repair 
of  the  roadway  will  not  be  considered 
maintenance. 

Technical  Assistance 

State  highway  agencies  with  approved 
T&E  projects  shall  be  provided  with 
technical  assistance  to  carry  out 
projects. 

Evaluation  Plans 

When  an  evaluation  plan  that 
includes  the  construction  of  a  full  scale 
field  T&E  project  has  been  developed  by 
HITEC,  it  will  be  submitted  to  the 
FHWA  for  review  and  proposed  ART 
Program  funding.  The  following 
sections  shall  be  included  in  the 
evaluation  plan  for  the  proposed  T&E 
project.  This  information  does  not  have 
to  be  submitted  with  the  application  to 
HITEC,  but  will  be  developed  as  a  part 
of  the  HITEC  evaluation  process. 

Project  Plan 

The  specific  purpose  and  objectives  of 
the  T&E  project  must  be  delineated, 
followed  by  a  description  of: 

1.  The  components  of  the  technology 
to  be  evaluated, 

2.  The  proposed  installations,  and 

3.  Planned  observations,  including 
qualitative  and  quantitative 
requirements  for  the  term  of  the  project. 

A  time/phase  chart  or  time  line  for  the 
complete  project  must  be  included.  If 
the  T&E  project  is  to  be  a  part  of  a  larger 
construction  project,  the  entire 
construction  project  must  be  described 
in  general  detail,  and  the  new 


technology  described  in  specific  detail 
within  the  project. 

Data  Collection 

The  design  of  each  data  collection 
element  must  be  based  on  the  principles 
of  scientific  inquiry  and  structured  so 
that  both  the  internal  and  external 
validity  of  the  data  are  fully  addressed 
and  the  results  can  be  applied  to  other 
situations.  A  detailed  plan  for  the 
collection  of  data  must  accompany  the 
proposal  for  the  project.  The  plan  must, 
as  a  minimum,  include: 

1.  The  type  of  data  to  be  collected  and 
the  reasons  for  collecting  it, 

2.  Criteria  and  procedures  for  locating 
and  placing  the  new  technology  and  for 
selecting  data  collection  locations, 

3.  Instrumentation  to  be  used  for  each 
set  of  data  to  be  obtained, 

4.  Timing  of  the  data  collection  (e.g., 
calendar  time,  clock  time, 
environmental  conditions  if  Hmiting, 
and  the  interval  between  readings), 

5.  Procedures  for  collecting  the  data, 
and 

6.  Frequency  and  quantity  of  data  to 
be  obtained  during  the  testing  period. 

Data  collection  will  be  directed 
toward  the  determination  of  functional 
performance  and  life  cycle  costs  and, 
where  applicable,  will  include: 

1.  Design,  construction,  maintenance, 
and  operations  criteria  and  cost  data, 

2.  Relevant  environmental  and 
operational  characteristics  and  data  at 
the  test  site, 

3.  Interim  maintenance  and  repair 
history, 

4.  Assessment  of  safety  in  both 
construction  or  installation  and  in 
operations, 

5.  Measures  of  the  impact  on  traffic 
operations, 

6.  Measures  of  the  impact  on 
contiguous  property  and  occupants, 

7.  Performance  data  (e.g.,  visibility, 
reflectivity,  riding  quality,  deflection, 
skid  resistance,  traffic  capacity,  and 
flow  characteristics),  and 

8.  Other  data  as  needed  to  fully  meet 
the  project  objectives. 

Cost  and  Budget 

Detailed  information  on  the  estimated 
total  costs  and  annual  costs  of  the 
proposed  project  must  be  presented, 
with  a  breakdown  of  capital  costs  for 
equipment,  instruments,  and  special 
materials;  payroll  costs  for  labor  for 
installation  and  operation  of  the  new 
technology;  payroll  costs,  travel,  and 
other  expenses  for  observations,  data 
collection,  and  analysis;  costs  for 
information  storage  and  data  retrieval; 
and  costs  for  publication  and 
distribution  of  reports  and  other 
proposed  technology  transfer  activities. 


The  proposed  source,  amount,  and 
allocation  of  funds  for  the  non-Federal 
portion  of  the  costs  must  be  described 
in  the  cost  and  budget  data  section  of 
the  proposal.  Up  to  80  percent  of  the 
costs  of  construction  for  the  T&E  project 
may  be  provided  by  Federal  funds; 
however,  the  level  of  cost-sharing 
offered  by  the  proposing  agency  will  be 
a  factor  considered  in  the  selection  of 
the  projects  to  be  funded  under  the  ART 
Program. 

Reporting  Requirements 

An  annual  progress  report  will  be 
required  of  each  public  agency  for  each 
T&E  project  for  which  the  testing,  data 
collection,  and  evaluation  is  underway. 
In  order  to  meet  Congressional 
deadlines,  the  report  must  be  received 
by  the  FHWA  no  later  than  September 
30  each  year.  The  report  should  include: 

1.  A  brief  description  of  the  plan  for 
the  T&E  project,  including  a  description 
of  the  technology  being  evaluated,  the 
scope  and  objectives  of  the  project,  the 
evaluation  procedures  being  used,  and 
the  time  period  and  location(s)  for  the 
full  program; 

2.  A  detailed  description  of  the 
activities  conducted  during  the  report 
period,  including  the  tests  performed, 
the  equipment  being  used,  all  test 
location  characteristics,  and  a 
compilation  of  the  data  collected  to 
date; 

3.  A  detailed  description  of  any 
changes  or  modifications  in  the  plan 
that  were  made  or  proposed  to  be  made 
in  the  project  during  the  report  period, 
the  warrants  for  the  changes,  and  the 
expected  results  of  the  changes; 

4.  If  an  interim  report,  a  summary  of 
the  trends,  both  short  term  and  long 
term,  and  results  to  date  of  the  testing 
and  evaluation  program;  and 

5.  If  a  final  report,  a  detailed  summary 
of  the  results  of  the  tests  and 
evaluations  and  the  conclusions  drawn 
from  the  project,  including  the  long 
term  prospects  of  the  technology,  the 
intended  use  of  the  results,  and  the 
technology  transfer  plans  to  be 
implemented  by  the  agency  conducting 
the  project  and  those  recommended  for 
execution  by  the  FHWA  and  others. 

Technology  Transfer 

A  discussion  of  the  plans  for  use  of 
the  information  derived  from  the  project 
must  be  included  in  the  proposal.  Plans 
for  the  implementation  of  new 
technologies  resulting  horn  the 
experiment  must  include  a  discussion  of 
the  intended  development  of 
specifications,  reports,  technical  papers, 
training  courses,  conferences, 
demonstrations,  or  other  means  of 
disseminating  the  useful  results 
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throughout  the  transportation 
:ommunity. 

Selection  Criteria 

Evaluation  plans  for  the  proposed 
r&E  projects  prepared  by  HITEC  and 
submitted  to  the  FHWA  for  funding 
jnder  the  ART  Program  will  be 
reviewed  annually  on  a  fiscal  year  basis. 
Selection  will  be  based  on  specific 
diaracteristics  of  the  projects  as 
presented  in  the  proposals.  The 
selection  criteria  to  be  used  by  the 
FHWA  in  evaluating  and  rating 
proposals  are  listed  below  in 
descending  order  of  priority: 

1.  Applicability  of  the  proposed 
project  to  the  categories  of  general 
technologies.  Does  the  project 
ipecifically  address  one  or  more  of  the 
general  categories  of  technologies 
:overed  in  the  legislation  and  discussed 
jbove  in  these  guidelines? 

2.  Timeliness  of  the  proposed  project 
is  a  part  of  an  approved  and  funded 
construction  project  of  new 
construction,  rehabilitation,  upgrading. 
OT  replacement.  Does  the  proposed 
project  fit  into  an  activity  that  has  been 
approved  and  funded  for  early 
construction  and  that  will  likely 
proceed  with  or  without  the  new 
technology  component?  Is  the 
opportunity  for  the  technology  limited 
to  the  proposed  project  or  are  there 
Frequent  opportunities  to  fit  the 
technology  into  similar  projects?  Are 
there  unique  characteristics  of  the 
project  (such  as  location)  that  make  it 
especially  appropriate  for  testing  and 
evaluating  the  proposed  technology? 

3.  Clarity  of  rocus  and  applicability  of 
the  new  technology  being  evaluated  to 
areas  of  need  in  the  national 
transportation  program.  Does  the 
proposed  project  clearly  address  a 
technology  of  recognized  importance  in 
the  national  transportation  program? 
Does  the  proposed  technology  offer  the 
potential  for  solving  a  major  problem  in 
cnirrent  highway  programs  or  systems 
[such  as  bridge  deck  deterioration, 
pavement  failures,  snow  and  ice  control, 
or  urban  network  capacity  and  safety)? 

4.  Level  of  funding  to  be  provided  by 
the  applicant  for  the  TflcE  project.  While 
ART  funds  are  available  for  up  to  80 
percent  of  the  cost  of  construction  of  the 
T&E  project  and  up  to  100  percent  of  the 
testing,  data  collection,  and  reporting, 
extra  consideration  will  be  given  to 
projects  with  higher-than-minimum 
levels  of  participation  by  the  applicant 
agencies.  Non-Federal  funding  may 
include,  in  addition  to  a  monetary 
match,  the  furnishing  of  materials  and/ 
or  equipment,  specially  trained  workers 


used  in  installing  or  performing  the  new 
technology,  and  other  tangible 
contributions  of  goods  or  labor 
specifically  related  to  the  project. 

5.  Appropriateness  of  the  costs  and 
budget  for  the  project  to  the  potential 
return  on  investment  in  terms  of  future 
increases  in  safety,  serviceability, 
productivity,  durability,  economy, 
environmental  quality,  and  other 
benefits  to  the  national  transportation 
systems.  What  is  the  anticipated  cost- 
benefit  ratio  for  the  proposed  project? 
What  are  the  potential  benefits  to  the 
nation's  transportation  system  of  the 
new  technology,  if  successful,  in  terms 
of  direct  cost  savings  in  construction 
and/or  operations  or  indirect  savings 
through  improved  safety,  efficiency, 
capacity,  or  other  relevant 
characteristics? 

6.  Completeness  and  technical  quality 
of  the  project  plan  and  design.  The 
caliber  of  the  plan  as  a  well-designed 
project  will  be  assessed.  Are  the 
objectives  of  the  project  well  defined? 
Are  they  specific,  realistic,  and 
achievable?  Do  the  steps  in  the  plan 
focus  on  those  objectives?  Are  the 
installation  and  evaluation  procedures, 
including  instrumentation  and  data 
collection,  carefully  planned  and 
described?  Is  the  proposed  plan 
statistically  sound?  Have  the  relevant 
variables  been  accommodated  in  the 
plan? 

7.  Suitability  of  the  proposed  project 
location(s)  for  providing  the  needed 
environmental  and  operational 
conditions  for  the  evaluation  of  the 
technology  being  studied,  the  required 
geographic  diversity  of  locations,  and 
the  convenience  and  accessibility  of  the 
proposed  site(s).  Is  the  proposed  site  for 
the  project  suitable  to  the  needs  of  the 
technology  and  practical  for 
performance  of  the  observations  and 
data  collection? 

8.  Quality,  clarity, 
comprehensiveness,  and  applicability  of 
the  proposed  technology  transfer 
program.  The  plan  for  the  use  of  the 
results  must  be  included  in  the 
evaluation  of  the  proposal.  That  plan 
must  address  the  following  issues:  How 
are  the  results  of  the  technology  to  be 
used  at  the  completion  of  the  project,  if 
successful?  If  unsuccessful?  What 
technology  transfer  procedures  will  be 
followed  for  implementation  of  the  new 
technology  in  the  applicant's  agency 
and  nationally? 

Post  Selection 

On  a  fiscal  year  basis,  the  FHWA  will 
announce  the  selection  of  approved  T&£ 
projects  for  funding  under  the  ART 


Program  from  the  candidates  submitted 
by  HITEC.  This  will  take  place  early  in 
the  first  quarter  of  each  fiscal  year.  The 
FHWA  will  notify  the  States  of  the 
approved  project(s)  and  the  funding 
amount(s).  The  States  will  be  requested 
to  develop  Plans.  Specifications,  and 
Estimates  (PS&E)  for  the  construction  of 
the  projects.  Allocation  of  Federal  funds 
for  construction  will  be  based  on  the 
approved  PS&E.  Funding  of  the 
approved  projects  will  be  through  the 
normal  Federal-aid  procedures  with  the 
selected  States  and  funding  will  be 
processed  through  the  FHWA  field 
offices. 
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Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  foUofWs:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  p>ostcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street. 
SW..  Washington,  DC 
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New  ExEMPTl0^4S 


Application 


11190-N^ 

11191-N 

11192-N 

11193-N 
11194-N 

11195-N 
11196-N 

11197-N 

11198-N 

11199-N 


Applicant 


Olin    Corporation,    Winchester 
Division,  East  Alton,  IL 

Alaska   Helicopfers,   Inc.,   An- 
chorage, AK. 

Bulk  Sak.  Inc.,  Malvern,  AR 


U.S.   Department  of  Defense, 
Falls  Church.  VA. 

Pressure     Technokjgy,     Inc., 
Hanover.  MD. 


Defense  Technology  Corpora- 
tion of  Arnerica,  Casper,  WY. 

DHE  (Fabrication  and  Machirv 
rng)  Vereeniging.  Republic  of 
So.  Africa. 

Hach  Company.  Ames.  lA  


Macsotech,  Inc.,  Los  Angeles, 
CA. 


Dexsil    Corporatk>n,    Hamden, 
CT. 


Regulation(s)  affected 


49CFR  173.62(c) 


49     CFR     172.101,     173.241. 
173.242,  173.243. 

49    CFR     172.101,     172.331. 

173.124.    173.152.    173.154. 

173.164.   173.204.   173.213. 

173.217.    173.227.    173.240. 

173.241.  173.242.  173.244. 
49  CFR  173.28  


49  CFR  173.304(a).  175.3.  49 
CFR  173.302(a). 


49  CFR  172.101 


49  CFR  1 78.245-1  (b) 


49  CFR  172.  173,  Parts  107  ... 


49  CFR  178.42 


49  CFR  173.4 


Nature  of  exempbon  thereof 


To  authorize  the  transportation  of  1Q  fiber  drums  as  outer 
packaging  for  use  in  transporting  various  classes  of  expky 
sives.  (Modes  l,  3,  and  4.) 

To  authorize  the  bulk  transportation  of  class  3  hazardous  ma- 
tenals  in  quantities  greater  than  those  presently  auttxxized 
by  cargo  air.  (Mode  4.) 

To  autfKxize  the  marKifacture,  mark  and  set)  of  norvDOT 
specifk:atk>n  collapsable,  norveusabte.  flexible  bulk  bags  for 
use  in  transporting  various  classes  of  solid  hazardous  mate- 
rial. (Modes  1,  2,  and  3.) 

To  exempt  reused,  recorKJitior>ed  arxl  remartufactured  metal 
packagir>g  from  the  minin'njm  thickr>ess  requirements  for 
transporting  Class  1  exptosives.  (Modes  1 .  2,  3,  and  4.) 

To  auttwrize  the  manufacture,  mark  and  sell  of  norvDOT 
specification  fiber  reinforced  plastk:  full  composite  cylinder 
for  shipment  of  certain  Division  2.1  arxj  2.2  gases.  (Modes 
1.2.  3.  4.  and  5.) 

To  exempt  from  labelling  requirements  small  packages  of  var- 
kxjs  hazardous  matehai  (i.e.  tear  gas  type  products)  now 
required  to  bear  a  poison  label.  (Mode  1 .) 

To  authorize  the  transportation  of  various  classes  of  hazard- 
ous material  in  non-DOT  specificatkxi  steel  portable  tanks 
similar  to  Specification  51  equipped  with  fittings  at  the  end 
or  on  top  in  one  kx^ation.  (Modes  1,  2,  and  3.) 

To  exempt  from  shipping  papers,  marking  and  lat)eling  re- 
quiremerrts  limited  quantities  of  various  hazardous  materials 
known  as  test  kits  in  specially  designed  packaging.  (Mode 
1.) 

To  manufacture,  mar^  and  sell  a  norvDOT  specification  seam- 
less aluminum  cylinder  comparable  to  a  DOT  Specification 
3E  for  shipment  of  those  hazardous  matenals  authonzed  for 
shipment  in  a  DOT  Specification  3AL  cylinder  (Modes  1 .  2, 
3,  and  4.) 

To  auttx>nze  small,  quantities  (0.10  grams)  of  alkali  disper- 
sions, Division  4.3  matenal  to  be  shipped  urxler  the  excep- 
tions for  small  quantity  requirements  of  the  regulations. 
(Modes  1,2,  3.  4.  and  5.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  12, 
1994. 
J.  Suzanne  Hedgepeth, 

Chief.  Exemption  Programs,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

|FR  Doc.  94-1266  Filed  1-18-94;  8:45  am] 

BILUNO  COOC  4»10-aO-M 


Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 


applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  E)epartment  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  paclcaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  su^ix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 

Earty  to  request.  These  applications 
ave  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1994. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building.  400  7th  Street 
SVV..  Washington.  DC 


K>8 
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Application 
No. 


87-X 

57-X 

340-X 

072-X 

147-X 

168-X 


Applicant 


North  Coast  Rocketry.  Inc.  Satt  LaKe  City.  UT  (see  footnote  1) 

Matheson  Gas  Products.  Secaucus.'NJ  (see  footnote  2)  

Schutz  WerV  Gmt)H  &  Co..  Setters.  West  Germany  (see  footnote  3) 

U.S.  Department  of  Defense.  FaHs  Church,  VA  (see  footnote  4)  

The  BoeMig  Com(»ny.  Seattle,  WA  (see  footnote  5)  

Akjrich  Chemical  Company.  Inc.,  MitwaiAee.  Wl  (see  footnote  6) 


Modification 
of  exemp- 
tion 


7887 
•  9157 
103(40 
11072 
11147 
11168 


(1)  To  modify  exemption  to  provKjeWor  potassium  perchlorate,  Division  5.1  as  an  additional  commodity. 

(2)  To  modify  exemption  to  provide  for  cargo  vessel  as  an  additional  mode  of  transportatioa 

(3)  To  exempt  IBCs  containing  residue  of  various  classes  of  hazardous  materials  from  the  shipping  paper  requirements  and  provide  for  one- 
;h  markings. 

(4)  To  modify  exemption  to  provide  for  on-deck  stovyage  of  shipbome  steel  barges  containing  Class  l  material. 

(5)  To  reissue  exemption  ongmally  issued  on  an  emergency  tiasis  to  authorize  the  shipment  of  aircraft  safety  equipment  which  utilize  non-DOT 
ecification  cylinders  containMig  a  Division  22  material. 

(6)  To  modify  exemption  to  include  cargo  vessel  as  an  additional  nxxle  of  transportation. 


Application 
No. 


i14-P 
Q1-P 
62-P 
:75-P 
23-P 
2S-P 
69-P 
69-P 
1001-P 
1001-P 
1114-P 
I17&-P 
1307-P 
»933-P 
119-P 
119-P 
189-P 


Applicant 


Inter  Valley  Pool  Supply.  Azusa,  CA  ~ 

Washington  Central  Railroad  Company.  Yakima.  WA  

Department  of  tfw  Navy.  Silver  Spring.  MD  

J.  Manheimer.  Inc.,  Long  Island  City.  NY 

Environmental  Services  of  America,  Inc..  Ellington,  CT 

Environmental  Response.  Inc.,  Hendersonville.  TN ^~_ — 

Franklm  Environmental  Services.  Inc.,  Wrentham,  MA 

Kin-Tek  Laboratories,  Inc.,  LaMarque,  TX 

Airgas.  Irx;..  Mobile.  AL _ - 

UnweW.  Lincoln,  NE  „ ~ - 

Northvvest  Airlines.  Inc..  SL  Paul.  NM  

LetKa  Corporation,  Rochester,  Ml  _ 

Rhone-Poulenc  Bask;  Chenwcals  Co..  Shelton,  CT  

Advanced  Environmental  Techrx>k>gy  Corporatk>n,  Flanders,  NJ 

Oatey  Co.,  Cleveland.  OH  !„ 

Akzo  Coatings.  Inc..  Norcross,  GA 

Ford  Motor  Company.  Deaftx>m.  Ml 


Parties  to 
exemption 


6614 

7991 

8362 

9275 

9723 

9723 

9769 

9969 

10001 

10001 

10114 

10175 

10307 

10933 

11119 

11119 

11189 


This  notice  of  receipt  of  applications 

r  modification  of  exemptions  and  for 

irty  to  an  exemption  is  published  in 

:cordanc8  with  part  107  of  the 

azardous  Materials  Transportations 

ct  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  January  12, 

)94. 

Suzanne  Hedgepeth, 

hief.  Exemption  Progmms,  Office  of 

azardous  Materials  Exemptions  and 

pprovals. 

H  Doc.  94-1267  Filed  l-l»-94;  8:45  anxl 

LUNQ  CODE  4»10-aO-M 


ipeline  Safety  Advisory  Bulletin  ADB- 
4-01;  Supplemental  Incident/ Accident 
leports 

GENCY:  Research  and  Special  Programs 
idministration  (RSPA).  Department  of 
ransportation. 

cnON:  Advisory  to  owners  and 
perators  of  natural  and  other  gas 
ipeline  facilities  and  hazardous  liquids 
ipeline  facilities  concerning  certain 
squirements  applying  to  (1) 
upplemental  incident  and  accident 
sports  and  (2)  estimated  property 
amage  totals. 


summary:  This  advisory  (1)  reminds 
pipeline  facility  owners  and  operators  to 
submit  supplements  to  gas  pipeline 
incident  and  hazardous  liquid  pipeline 
accident  reports  as  required  by  the 
regulations.  (2)  clarifies  what  should  be 
included  in  estimated  property  damage 
totals  on  incident/accident  reports,  and 
(3)  cancels  a  previous  interpretation  on 
costs  to  be  included  in  these  estimated 
property  damage  totals. 

Advisory 

Written  incident  reports  are  required 
under  49  CFR  191.9  for  gas  distribution 
systems  and  49  CFR  191.15  for  gas 
transmission  and  gathering  systems  and 
accident  reports  are  required  under  49 
CFR  195.54  for  hazardous  Hquid 
pipeline  systems.  After  the  initial  report 
has  been  submitted,  the  operator  is 
required  to  submit  a  supplemental 
written  report  whenever  additional 
relevant  information  is  obtained 
concerning  the  particular  iiKudent  or 
accident.  The  form  to  be  used  for 
supplemental  reports  is  the  same  as  for 
the  initial  report,  and  submittal  must  be 
no  later  than  30  days  after  acquiring  the 
additional  information. 


All  relevant  costs  must  be  included  in 
the  estimated  property  damage  total  on 
the  initial  written  incident  or  accident 
report  as  well  as  supplemental  reports. 
This  includes  (but  is  not  limited  to) 
costs  due  to  property  damage  to  the 
operator's  facilities  and  to  property  of 
others,  commodity/product  not 
recovered,  facility  repair  and 
replacement,  gas  distribution  service 
restoration  and  relighting,  leak  locating, 
right-of-way  clean  up  and 
environmental  clean  up  and  damage. 
Facility  repair,  replacement  or  change 
that  is  not  related  to  the  incident  but  is 
done  by  the  operator  as  a  matter  of 
convenience  (for  example,  to  take 
advantage  of  access  to  facilities 
unearthed  because  of  the  incident) 
should  not  be  included. 

An  April  2, 1974.  letter  from  the 
Office  of  Pipeline  Safety  (OPS)  to 
Lakehead  Pipeline  Company  included 
an  interpretation  that  "•  *  'thb  value 
of  any  commodity  lost  or  fittings  used 
during  repair  which  become 
permanently  attached  to  the  system 
*  *  *"  is  not  to  be  included  in  the 
estimate  of  total  property  damage.  This 
interpretation  is  no  longer  applicable. 
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Background 

A  review  of  a  sampling  of  incidenl 
and  accident  reports  has  revealed  two 
problems  with  the  reports: 

(1)  Supplemental  reports  were  seldom 
submitted,  and  (2)  many  estimates  of 
property  damage  totals  were  low  and 
appeared  to  be  incomplete,  particularly 
in  regard  to  environmental  damage 
including  costs  associated  with  cleanup. 

With  regard  to  item  (1).  this  advisory 
is  a  reminder  to  operators  that 
supplemental  reports  updating  data  in 
the  report  are  required  to  be  submitted 
to  OPS.  Concerning  item  (2),  there  has 
been  some  mfsunderstanding  on  what 
costs  to  include  in  estimating  property 
damage  totals,  perhaps  because  of  the 
April  2,  1974.  OPS  letter  to  Lakehead 
Pipe  Line  Company.  OPS  wants  all 
property  damage  costs  associated  with 
the  failures  reported  on  the  report 
forms,  particularly  the  costs  of 
environmental  damage  and  cleanup 
costs.  Property  damage  costs  that  are 
determined  after  the  initial  submittal  of 
the  report  forms  should  be  submitted  in 
additional  supplemental  report  forms. 

Issued  in  Washington.  DC.  on  January  13. 
1994. 

Richard  L.  Beam, 

Associate  Administrator  for  Pipeline  Safety. 
jFR  Doc.  94-1255  Filed  1-18-94;  8:45  am] 

BiLUNO  COOE  4«10-«0-P 


Pipeline  Safety  Advisory  Bulletin  ADB- 
94-02  Valve  Location  and  Spacing 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Advisory  to  owners  and 
operators  of  gas  distribution  facilities. 
SUMMARY:  The  purpose  of  this  advisory 
bulletin  is  to  provide  guidance  to 
operators  regarding  the  valve  location 
and  spacing  requirements  of  49  CFR 
192.181(a). 

Advisory 

In  the  event  of  an  incident  or  other 
emergency,  the  number  and  location  of 
gas  distribution  system  valves  are 
critical  in  achieving  the  effective  shut 
down  and  isolation  of  any  section  of 
main  in  a  gas  distribution  system.  The 
RSPA  is  providing  guidance  in  this 
Advisory  Bulletin  to  owners  and 
operators  to  assure  that  valving  on  high 
pressure  distribution  systems  complies 
writh  the  requirements  of  §  192.181(a). 

The  "Guide  for  Gas  Transmission  and 
Distribution  Piping  Systems"  (Guide) 
can  be  referred  to  for  help  in 
establishing  locations  for  emergency 
valves.  Developed  by  the  Gas  Piping 
Technology  Committee,  it  is  now 
referenced  as  American  National 


Standards  Institute  ANS^GPTC  Z  380. 
Copies  are  available  through  the 
American  Gas  Association;  1515  Wilson 
Blvd.;  Arlington,  VA  22209. 

The  guide  lists  the  following  as 
criteria  to  be  considered  when 
establishing  valve  locations  in  high 
pressure  distribution  systems:       . 

•  Physical  Characteristics:  ; 
— Size  of  area  to  be  isolated. 

— Topographic  features  (such  as  rivers, 
major  highways  and  railroads). 

— Number  of  valves  necessary  to  isolate 
the  area. 

•  Operating  Characteristics: 

— Number  of  customers  and  type  of 
customers  such  as  hospitals,  schools 
and  commercial  and  industrial  users 
that  would  be  affected. 

— Time  required  for  available  personnel 
to  carry  out  isolation  procedures. 

— Time  required  for  controlling  the 
pressure  in  the  isolated  area  by  means 
of  venting,  transferring  gas  to  adjacent 
systems,  etc. 

— Time  required  for  available  persormel 
to  restore  ser\'ice  to  customers. 

Background 

A  high  pressure  gas  main  in  Atlanta. 
Georgia  was  ruptured  by  a  construction 
contractor  on  December  1. 1977.  The 
National  Transportation  Safety  Board 
(NTSB)  investigated  the  incident  and 
found  the  probable  cause  was  the  failure 
of  the  contractor  to  use  information 
available  to  him  on  his  blueprint  which 
resulted  in  the  rupture  of  the  gas  main. 
The  incident  occurred  at  1:00  p.m.  and, 
because  of  a  poor  selection  of  the 
location  and  the  number  of  emergency 
valves,  it  took  until  2:45  p.m.  to  shut  off 
the  flow  of  gas  to  the  ruptured  main. 

In  its  accident  report  on  the  nipture, 
NTSB  recommended  (Safety 
Recommendation  P-78-24)  that  RSPA 
amend  192.181(a)  to  specifically  defme 
the  requirement  for  location  and 
number  of  emergency  valves.  This  is  not 
feasible  because  the  location  and 
number  of  emergency  valves  is 
dependent  on  local  conditions,  and 
because  local  conditions  vary  greatly 
from  operator  to  operator  and  city  to 
city.  Therefore,  by  means  of  this 
Advisory  Bulletin,  the  attention  of 
of>erators  is  being  redirected  to  the 
requirements  of  §  192.181(a),  and  to  the 
Guide  for  any  help  it  can  be  toward 
meeting  the  requirements  of 
§  192.181(a).  Although  §  192.181  is  a 
design  regulation  on  gas  distribution 
systems  readied  for  service  after  March 
1971,  on  systems  installed  before  (as 
well  as  after)  that  date  the  Guide 
material  can  be  used,  as  noted 
previously,  as  a  help  in  determining 
emergency  valve  locations. 


Issued  in  Washington,  DC.  January  13, 
1994. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc  94-1256  Filed  1-18-94;  8:45  am] 
BILUNG  COM  4»1(M»-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  12. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
O.MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
SPECIAL  REOOEST:  This  form  was 
developed  as  a  direct  result  of  the 
enactment  of  the  "Brady  Handgun 
Violence  Prevention  Act,"  Title  I  of 
Public  Law  103-159,  which  provides,  in 
part,  for  a  national  waiting  period  of  5 
days  before  a  licensed  importer, 
manufacturer,  or  dealer^ay  lawfully 
transfer  a  handgim  to  a  nonlicensed 
individual.  The  Act  provides  that  the 
waiting  period  provisions  of  the  law 
become  effective  90  days  after  the  date 
of  enactment,  i.e.,  February  28, 1994; 
therefore,  the  Department  of  the 
Treasury,  on  behalf  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  b> 
January  14,  1994.  We  are  submitting  this 
form  for  public  comment  by  close  of 
business  Februarj- 1.  1994.  Although 
this  will  not  allow  time  for  comment  on 
this  draft  of  the  form,  your  comments 
are  welcome  and  should  be  submitted 
for  consideration  for  possible  future 
revisions  of  the  form. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  New. 

Form  Number:  ATF  F  5300.35. 

Type  ofRexiew:  New  Collection. 

Title:  Statement  of  Intent  to  Obtain  a 
Handgun(s). 

Description:  This  form  is  used  to 
establish  the  eligibility  of  the  buyer  and 
to  determine  if  a  handgun  sale  is  legal, 
prior  to  actual  delivery  of  the  handgun. 


2910 


Federal  Register  /  Vol.  59,  No.  12  /  Wednesday,  January  19,  1994  /  Notices 


It  becomes  part  of  the  dealer's  records 
and  is  used  by  Law  Enforcement  in 
investigations/inspections  to  trace 
firearms  or  to  confirm  criminal  activity 
of  persons  who  have  violated  the  Gun 
Control  Act. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  8.000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,316,750  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930  ,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 


Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 
Departmental  Reports  Management  Officer. 
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DEPARTMENT  OF^  tH^  TREASURV 
BUREAU  OF  ALCOHOL,  TOBACCO  AND  FIREARMS 

STATEMENT  OF  INTENT  TO  OBTAIN  A  HANDGUN(S) 


Pmpm  in  Aipfcmlt.  M»ntrm$  mustb*  in  ink.  Bafom  comphUng.  pto«a>  — «  noOCM  and insinjctiont  on  th»  back  ot  Itua  loim 


SECTION  A:  TO  BE  COMPLETED  PERSONALLY  BY  THE  TRANSFEREE  (BUYER).  THE  BUYER  l<UST  PRINT  1.2.3. 4  AND  8  OF  THIS  SECTION.' 

1.  TRANSFEREES  (BUYERS)  NAME  (LMt.r.f«<,middl^  '- ' " 


a.  RES<OENCEAOORESS(Na,MfMt  city,  a«M»  and  ZIP  cod*) 


2.  DATE  OF  BiRTH  (Momh.  day,  year) 


4.   THfc  INFORMATION  REQUESTED  ISTHIS  mM(4)  IS  OPTIONAL,  BUT  Wta  HELP  AVOID  THE  POSSIBlUTYOF  BEING  MISIDENTIFIEOASAFELON 
OR  OTHER  PROHIBITED  PERSON. 

AMERICAN  INDIAN  ORALASKAN  NATIVE 

SOCIAL  SECURITY  NUMBER 

HEIGHT 

WEIGHT 

SEX 

ASIAN  OR  PACIFIC  ISLANDER 

= 

BLACK.  NOT  OF  HISPANIC  ORIGIN 
HtSPKNtC 

PLACE  OF  BIRTH 

□ 

WHITE  NOT  OF  HISPANIC  ORIGIN 

EACH  QUESTION. 


a  ArtyouundsrJrxtctRwniornfomialion'inanycoutttora 
cnin«  punishabia  by  Imphsonmant  tora  term  cxcaadng  on* 
yaar?  'A  toimal  accusation  o(  a  cnma  mad»  by  a  prosacuting 
attomay.  as  distmouishad  from  an  indctmani  presentad  by  a 
grandjufy. 


Hava  you  b««n  convcWd  n  any  court  of  a  cama  punishabia 
by  Impnaonmanl  tor  a  larm  axcaadng  ar>a  yaar?  (Nota:  A 
'YES'  answar  la  nacassary  tl  tha  )udga  could  hava  gtvan  a 
Mnlanca  of  mors  than  on«  yaar.  A  'YES'  arvs«««r  is  not 
required  if  you  hava  baan  pardonad  tor  tha  cnma  or  Iha 
convtctjon  has  baan  axpungad  or  sal  asida.  or  you  hava  had 
your  CMl  nght  restored  and.  under  Iha  law  whaia  tha 
conviction  occured,  you  aia  not  piUubitad  liom  recMvingor 
posaassing  any  firaaim. 


YES 


i  haraby  cartify  thai  Iha  anawara  to  tha  abova  wa  trua  wid  corract 
prohibitad  rrom  purchasing  anifor  posaassing  a  firaarm,  axcapt  ai. 
oral  or  writtan  atatamani  or  tha  axhibiting  o(  any  falsa  or  miarapraa 
fatorry. 

TRANSFEREES  (BUYERS)  SIGNATURE 


NO 


c.  Areyoualugitiviatiomjustica^ 


d  Arayouanunlawfulusarot,  oraddwtadto.mar^uan.orany 
depfasaem.  sbmulant  or  narcotic  drug,  or  any  othar  contniUad 
aubatanca? 


a.   HaM  you  avar  baan  adiudcatad  mentally  dafactiva  or  hava 
you  avar  baan  comnnitted  to  a  mentai  ihstituton? 


Have  you  baan  dachargad  I  rorp  the  Armad  Forces  laxiar 
tfshonorabta  conditions? 


0.  Ant  you  an  alien  UlegaAy  in  the  United  Stalaa? 


Afs  you  a  person  who.  havng  been  a  cttizan  of  Iha  Urvtod 
States,  has  re«>ourtoed  your  citizenship'' 


YES 


NO 


I  imdarstartd  that  a  parson  answers  "Yes'  to  any  of  tha  above  queationi  la 
I  elharwiae  provided  by  Federal  Law.  I  also  understand  that  the  making  ol  aiy 
anted  id*neflc8liei«  with  respect  to  this  Uanaaetiort  la  a  crime  puniahabla  aa  a 


DATE 


SECTION  B  •  TO  BE  COMPLETED  BY  THE  TRANSFEROR  (SELLER) 


6.  TRADE/CORPORATE  NAME.  ADDRESS,  AND  TELE  PHONE  NUMBER  OF  TRANSFEROR  (SEUER) 


FEDERAL  FIREARMS  UCENSE  NUMBER 


7.  THE  TRANSFEREE  (BUYER)  HAS  IDENTIFIED  HIMSELF/HERSELF  TO  ME  BY  USING  A  DRIVER'S  LICENSE  OR  OTHER  IDENTIFICATION  THAT 
CONTAIN  A  PHOTOGRAPH  AND  SHOWS  THE  TRANSFEREES  (BUYERS)  NAME.  DATE  OF  BIRTH  AND  RESIDENCE  ADDRESS 
TYPE  OF  lOENTlRCATION 


Q  ORDERS  LICENSE     Q  OTHER  (Specify). 


8.  NOTICE  OF  THE  STATEMENT  IN  SECTION  AOF  THIS  FORM  WAS  PROVIDED  TO 

OF  


NUMBER  OF  IDENTIFICATION 


(Chief  Law  Enforcement  Officer) 


(Law  Enlorcement  Agency) 
(Check  the  appropnals  answei(s).) 
□  TELEPHONE     Q  TELEFAX      Q  IN  PERSON      Q  OTHER  (Specify) . 


-ON. 


.BY 


(Date) 


9.  A  COPY  OF  THE  STATEMENT  IN  SECTION  AOF  THIS  FORM  WAS  TRANSMITTED  TO  THE  CHIEF  LAW  ENFORCEMENT  OFFICER  ON 

. BY 

(Dale)  (Check  Iha  appropriate  answar(  s) ) 


g  MAIL         g  TELEFAX  [~]  IN  PERSON      Q  OTHER  (Spadly). 


W.ON. 


(Date) 


.THE  CHIEF  LAW  ENFORCEMENT  OFFICER  PROVIDED  NOTICE  THATTHISTRANSFER 


D  WOULD      G  WOULD  NOT  VIOLATE  FEDERAL  STATE  OR  LOCAL  LAWS. 
11.  TRANSFERORS  (SELLERS)  SIGNATURE 


TRANSFERORSTITLE 


DATE 


ATFFS300.35(    ) 
MLLMQ  oooe  4tt»-91-e 


2912  Federal  Register  /  Vol.  59.  No.  12  /  Wednesday,  January  19.  1994  /  Notices 


Instructions  for  ATF  F  5300.35 

Notice 

The  Brady  handgun  Violence  Prevention 
Act  is  effective  on  February  28, 1994  and 
imposes  a  5-day  waiting  period  on  the 
transfer  of  a  handgun(s). 

Warning 

Any  seller  who  knowingly  transfers  a 
handgun(s)  to  any  person  prohibited  from 
receiving  or  possessing  any  firearm  violates 
the  law  even  though  the  seller  has  met  the 
waiting  period  requirements. 

Instructions  to  Tranferee(Buyer) 

1.  The  buyer  must  personally  complete 
Section  A  of  the  form  and  certify  (sign)  that 
the  answers  are  true  and  correct. 

If  the  buyer  is  unable  to  read  and/or  write, 
the  answers  may  be  written  by  other  persons, 
excluding  the  licensee.  Two  persons(other 
than  the  dealer)  will  then  sign  as  witnesses 
to  the  buyer's  answers  and  signature. 

2.  The  buyer  shall  print  the  resfwnses  to 
Section  A,  Items  1,2.3,4.  and  5. 

3.  The  buyer  must  provide  a  valid 
government  issued  photo  identification  to  the 
seller  that  contains  the  buyer's  name,  date  of 
birth,  and  residence  address. 

Instructions  to  Transferor(Seller) 

Note:  This  form  need  not  be  completed  if 
the  proposed  transfer  of  a  handgun(s)  is 
subject  to  any  of  the  exceptions  contained  in 
27CFR178. 

1.  You  may  use  Forms  5300.35  supplied  by 
ATF  or  use  photocopies  of  such  forms.  If 
photocopies  are  used,  the  photocopies  must 
include  the  instructions. 

2.  If  the  transfer  is  subject  to  any  of  the 

exceptions  in  26  CFR  178. the  dealer 

must  obtain  the  documentation  required  by 

27  CFR  178. to  support  the  exception(s). 

A  handgun(s)  will  not  be  transferred  to  any 
buyer  who  fails  to  provide  such 
documentation. 

3.  If  the  proposed  transfer  of  a  handgun(s) 
is  subject  to  the  5-day  waiting  period,  the 
buyer  must  complete  Section  A  and  the  seller 
must  complete  Section  B. 

4.  The  seller  must: 

(a)  ensure  that  the  buyer  complete  Section 
A  and  signs  the  statement; 

(b)  if  the  buyer's  name  is  illegible,  print  the 
buyer's  name  above  the  name  of  the  buyer; 
and 

(c)  establish  the  identify  of  the  buyer  by 
requiring  the  buyer  to  provide  a  valid 
government  issued  photo  identification 
bearing  the  buyer's  name,  date  of  birth,  and 
residence  address. 

5.  Within  1  day  after  the  buyer  furnishes 
the  statement,  the  seller  shall  provide  notice 
of  the  contents  of  this  statement  to  the  Chief 
Law  Enforcement  Officer  of  the  place  of 
residence  of  the  buyer.  (See  Item  8  on  the 
form.) 

6.  Within  1  day  after  the  buyer  furnishes 
the  statement,  the  seller  shall  sign  and  date 
the  form  in  Item  10  and  transmit  a  copy  of 
this  form,  including  its  instructions  to  the 
ohief  Law  Enforcement  Officer  of  the  place 


of  residence  of  the  buyer.  (See  Item  9  on  the 
form.) 

7.  The  seller  shall  delay  delivery  of  the 
handgun(s)  until  5  business  days  (meaning 
days  on  which  State  OfTices  are  open)  have 
elapsed  from  the  date  the  seller  has  furnished 
notice  of  the  contents  of  the  statement  to  the 
Chief  Law  Enforcement  Officer.  (Unless 
within  the  5-day  period  the  seller  has 
received  notice  from  the  Chief  Law 
Enforcement  Officer  of  the  place  of  residence 
of  the  buyer  that  the  buyer's  receipt  or 
possession  of  the  handgun(s)  would  not 
violate  the  law.) 

8.  After  the  seller  has  provided  notice  of 
the  contents  of  the  buyer's  intent  to  obtain  a 
handgun(s)  to  the  Chief  Law  Enforcement 
Officer,  this  form  must  be  maintained  as  part 
of  the  seller's  permanent  records,  regardless 
of  whether  the  transfer  occurs. 

9.  If  prior  to  the  expiration  of  the  5-day 
waiting  jjeriod  or  prior  to  actual  delivery  of 
the  handgun(s)  to  the  buyer,  the  seller 
receives  notification  from  the  Chief  Law 
Enforcement  Officer  that  the  officer  has 
information  that  the  possession  or  receipt  of 
a  handgun  by  the  buyer  would  violate  the 
law,  the  seller  is  prohibited  from  transferring 
the  handgun(s)  to  the  buyer. 

10.  Any  seller,  who  after  the  transfer  of  an 
handgun(s)  receives  a  report  from  a  Chief 
Law  Enforcement  Officer  containing 
information  that  the  receipt  or  possession  of 
the  handgun(s)  by  the  buyer  would  violate 
the  law,  shall  within  1  business  day 
communicate  all  information  that  the  seller 
has  about  the  transfer  and  the  buyer  to  a)  the 
Chief  Law  Enforcement  Officer  of  the  place 
of  business  of  the  Seller  and  b)  the  Chief  Law 
Enforcement  Officer  of  the  place  of  residence 
of  the  buyer.  The  seller  may  also  provide  this 
information  to  the  local  ATF  office. 

11.  After  the  seller  has  provided  a  copy  of 
this  form  to  the  Chief  Law  Enforcement 
Officer,  any  subsequent  proptosaUs)  made  by 
the  same  buyer  to  obtain  a  handgun(s) 
requires  the  execution  of  a  new  ATT  Form 
5300.35. 

12.  After  the  seller  has  completed  the 
handgun(s)  transaction,  the  original  ATF 
Form  5300.35  becomes  part  of  the  seller's 
permanent  records.  ATF  Form  5300.35  must 
be  attached  to  the  ATF  Form  4473  that 
reflects  the  handgun  transfer. 

Instructions  to  Chief  Law  Enforcement 
Officials 

1.  This  form  contains  the  statement  of 
intent  to  obtain  a  handgun(s)  by  the  person 
identified  in  Section  A.  The  seller  may  not 
lawfully  deliver  the  handgun(s)  to  the  buyer 
until  5  business  days  have  elapsed  from  the 
date  the  seller  furnished  notice  of  the 
contents  of  this  statement  to  you.  or  you  have 
notified  the  seller  within  the  5-day  period 
that  you  have  no  information  that  the  buyer's 
receipt  or  possession  of  the  handgun(s) 
would  violate  Federal.  State,  or  local  law. 

2.  You  are  required  to  make  a  reasonable 
effort  to  ascertain  within  the  5-day  period 
whether  the  buyer's  receipt  or  possession  of 
a  handgun(s)  would  violate  the  law. 
including  research  in  whatever  State  and 


local  recordkeeping  systems  are  available  to 
you,  and  in  any  national  system  designated 
by  the  Attorney  General.  For  your 
information,  the  receipt  or  possession  of  a 
handgun  by  a  {jerson  who  falls  within  any 
category  of  persons  listed  in  Section  A,  Item 
5,  would  violate  Federal  law. 

3.  At  the  earliest  possible  time,  you  should 
advise  the  seller  if  the  buyer's  receipt  or 
possession  of  the  handgun(s)  would  violate 
the  law.  Unless  you  notify  the  seller  that  the 
buyer's  receipt  or  p>osscssion  of  a  handgun(s) 
would  violate  the  law,  the  seller  may  deliver 
the  handgun(s)  to  the  buyer.  Notification 
either  during  or  after  the  5-day  waiting 
period  may  prevent  the  unlawful  receipt  of 

a  handgun(s). 

4.  Unless  you  determine  that  the  buyer's 
receipt  or  possession  of  the  handgun(s) 
would  violate  the  law,  you  shall,  within  20 
business  days  from  the  date  of  the  buyer's 
statement,  destroy  this  form,  any  record 
containing  information  derived  ft-om  this 
form,  and  any  record  created  as  a  result  of 
the  notice  of  the  contents  of  this  fonn. 

5.  If  you  determine  that  the  buyer  is 
ineligible  to  receive  or  possess  a  handgun(s). 
you  should  maintain  this  form.  The  buyer 
may  request  that  you  provide  the  reason(s) 
for  such  determination  and  you  must  provide 
such  reason(s)  to  the  buyer  within  20 
business  days  after  the  receipt  of  the  request. 
Your  retention  of  this  form  may  assist  you  in 
responding  to  such  inquiries. 

Definitions 

1.  The  term  "Chief  Law  Enforcement 
Officer"  means  the  chief  of  police,  the  sheriff, 
or  an  equivalent  officer  or  the  designee  of  any 
such  individual. 

2.  The  term  "handgun"  means  (a)  a 
firearms  which  has  a  short  stock  and  is 
designed  to  be  held  and  fired  by  the  use  of 
a  single  hand;  and  (b)  any  combination  of 
parts  from  which  a  firearm  described  by  (a) 
can  be  assembled. 

Paperwork  Reduction  Act  Notice 

The  information  required  on  this  form  is  in 
accordance  with  the  Reduction  Act  of  1980. 
The  purpose  of  the  information  is  to 
determine  the  eligibility  of  the  buyer 
(transferee  to  receive  firearms  under  Federal 
Law).  The  information  is  subject  to 
inspection  by  ATF  officers.  The  information 
on  this  form  is  required  by  18  U.S.C.  922  and 
923. 

The  estimated  average  burden  associate 
with  this  collection  is  6  minutes  per 
respondent  or  recordkeeper.  depending  on 
individual  circumstances.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing  this 
burden  should  be  directed  to  Reports 
Management  Officer,  Information  Programs 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226.  and  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1512-        ), 
Washington,  DC  20503. 

[FR  Doc.  94-1260  Filed  1-18-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Monday,  January  24,  1994,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussing  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals.  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,"  to  conform  to  the 
definition  and  treatment  of  branch 
relocations  in  the  final  interagency  policy 
statement  on  branch  closings. 

Memorandum  and  resolution  re:  Request 
for  comment  on  a  proposed  statement  of 
policy  setting  forth  guidance  with  respect  to 
the  conversation  from  mutual  to  stock 
ownership  of  State  chartered  savings  banks 
and  the  Corporation's  supervisory  concerns 
on  the  matter. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street. 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 


Dated:  January  14, 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Ejcecutive  Secretary. 
[FR  Doc.  94-1407  Filed  1-14-94;  2:55  pm] 
BILUNQ  COOC  6714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

January  24,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  14,  1994. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  94-1398  Filed  1-14-94;  2:54  pmj 
BILUNO  COOC  U10-01-» 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  January  25. 

1994. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  NW.,  Washington, 

DC  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  31012.  Cheney 
Bailroad  Company,  Inc. — Feeder  Line 
Acquisition — CSX  Transportation,  Inc.,  Line 
Between  Greens  and  Ivalee,  AL  and  Finance 
Docket  No.  31012  (Sub-No.  1),  Tyson  Foods. 
Inc. — Feeder  Line  Application — CSX 
Transportation,  Inc.,  Line  at  Ivalee,  AL. 


Finance  Docket  No.  32352.  Chevron  USA, 
Inc. — Lease  and  Operation  Exemption — 
Pichmond  Beh  Bailway. 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  Alvin  H.  Brown  or  A. 

Dennis  Watson,  Office  of  External 

Affairs,  Telephone:  (202)  927-5350, 

TDD:  (202)927-5721. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-1409  Filed  1-14-94;  2:57  pm) 

BILUNG  COOC  703S-01-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  17,  24,  31,  and 

February  7. 1994. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  January  17 
Wednesday,  January  19 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  Part  55  on 
Renewal  of  Licenses  and  Requalification 
Requirements  for  Licensed  Ojjerafors 

(Contact:  Anthony  DiPalo,  301-492-3784 
or  Frank  Collins,  301-504-3173) 

b.  Proposed  Export  of  Fort  St.  Vrain 
Unirradiated  HEU  Fuel  Assemblies  to 
France  for  Recovery  and  Down-Blending 
to  LEU  (XSNM02748)  (Tentative) 

(Contact:  Betty  Wright.  301-504-2342) 

Week  of  January  24 — Tentative 

Monday,  January  24 

9:30  a.m. 
Briefing  on  Final  Report  of  Regulatory 
Review  Task  Force  (Public  Meeting) 
(Contact:  Frank  Gillespie.  301-504-1274) 
2:00  p.m. 
Briefing  on  Options  for  Agreement  States 
Compatibility  Policy  (Public  Meeting) 
(Contact:  Cardelia  Maupin,  301-504-2312) 

Tuesday,  January  25 

10:00  a.m. 
Briefing  on  Status  of  TVA  Nuclear 
Programs  (Public  Meeting) 
1:30  p.m. 
Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analyses 
(CNWRA)  (Public  Meeting) 
(Contact:  Malcolm  Knapp.  301-504-3324) 

Wednesday,  January  26 

9:00  a.m. 
Discussion  of  Management  Issues 
(Qosed— Ex.  2  &  6) 
10:00  a.m. 
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Briefing  by  GE  on  Status  of  ABWR 

Application  for  Design  Certification 

(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NARUC  Nuclear  Waste 

Program  Office  (Public  Meeting) 
(Contact:  Olga  Kruger.  301-347-4314) 

Thursday.  January  27 

1:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(ConUct:  Bill  Bateman.  301-504-1711) 

Friday,  January  28 

10:00  a.m. 
Briefing  on  Progress  of  Design  Certification 

Review  and  Implementation  (Public 

Meeting)  ■ 

(Contact:  Dennis  Crutchfield.  301-504- 

1199  or  Richard  Borchardt,  301-504- 

1118) 

Week  of  January  31 — Tentative 

Monday.  January  31 
1000  a.m. 


Briefing  on  Plan  for  Implementation  of 

PRA  Working  Group  Report  (Public 

Meeting) 
(Contact:  Joe  Murphy.  301-492-3980) 
1:30  p.m. 
Briefing  on  NRC  Actions  Vis-a-Vis  Allegers 

(Public  Meeting) 
(Contact:  James  Lieberman,  301-504-2741) 
3:30  jp.m. 
Affirmatioa/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  February  7— Tentative 

Tuesday.  February  8 

2:00  p.m. 
Briefing  by  Agreement  States  on  Their 

Activities  (Public  Meeting) 
(Contact:  Richard  Bangart.  301-504-3340) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday.  February  10 

10:00  a.m. 
Periodic  Meeting  with  the  Advisory 

Committee  on  Reactor  Safeguards 

(ACRS)  (Public  Meeting) 
(Contact:  John  Larkins.  301-492-4516) 

AOOnXMAL  INFORMATION:  By  a  vote  of  4- 
0  on  January  10.  the  Commission 
determined  pursuant  to  U.S.C  552b(e) 


and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Management  Issues" 
(CLOSED— Ex.  2  and  9B)  be  held  on 
January  10.  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATK)N: 
William  Hill  (301)  504-1661. 

Dated:  January  14. 1994. 
William  M.  HiU,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

|FR  Doc  94-1408  Filed  1-14-94;  2:56  pm] 
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DEPARTMENT  OF  DEFENSE 

\rmy  Corps  of  Engineers 

»  CFR  Part  334 

=^estricted  Areas  and  Danger  Zone, 
Zooper  River  and  Tributaries, 
Charleston,  SC 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
\CTI0N:  Final  rule. 

SUMMARY:  The  Army  Corps  of  Engineers 
s  establishing  a  danger  zone  in  the 
.vaters  of  an  unnamed  tributary  of 
Foster  Creek,  a  tributary  of  the  Cooper 
i^ver.  The  danger  zone  generally 
jorders  the  Charleston  Naval  Base  and 
he  Naval  Weapons  Station,  Charleston 
jnd  Berkeley  Counties,  South  Carolina, 
rhe  danger  zone  is  needed  to  protect  the 
public  from  the  dangers  associated  with 
:he  possibility  of  an  errant  round  from 
311  existing  pistol  range  impacting  in  the 
Linnamed  creek.  In  addition  to  these 
regulations,  the  Navy  has  received 
luthorization  from  the  Charleston 
District  Engineer  to  erect  a  fence  and  a 
^ate  across  the  creek  to  control  passage 
into  the  area.  Although  the  area  is  not 
closed  to  the  public  on  a  full  time  basis, 
the  Commanding  Officer.  Naval 
Weapons  Station,  may  close  the  area  at 
any  time  and  reopen  the  area  when  he/ 
she  determines  that  such  restrictions 
may  be  terminated. 
EFFECTIVE  DATE:  February  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tina  Hadden  at  (803)  727^330  or  Mr. 
Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Naval  Weapons 
Station,  Charleston,  South  Carolina,  has 
requested  that  the  Corps  expand  the 
existing  restricted  areas  by  establishing 
a  danger  zone  in  the  waters  of  the 
Cooper  River  and  its  tributaries 
pursuant  to  its  authorities  in  section  7 
of  the  Rivers  and  Harbors  Act  of  1917 
(33  U.S.C.  1)  and  section  XIX  of  the 
Army  Appropriations  Act  of  1919  (33 
U.S.C.  3).  The  danger  zone  will 
generally  border  the  Charleston  Naval 
Base  and  Naval  Weapons  Station.  The 


danger  zone  is  needed  to  provide  a 
margin  of  safety  for  vessels  operating  in 
the  unnamed  creek  which  is  a  tributary 
to  Foster  Creek  by  prohibiting  their 
entry  into  the  area  when  determined 
appropriate  by  the  Commanding  Officer 
of  the  Naval  Weapons  Station.  A  firing 
range  for  pistol  training  exists  on  an 
upland  area  close  to  the  waterway. 
Although  the  weapons  are  not  directed 
or  intentionally  fired  into  the  waterway, 
an  errant  round  from  the  pistol  range 
could  impact  into  the  water.  Vessels 
shall  also  be  prevented  from  entering 
the  area  by  a  fence  and  gate  across  the 
waterway.  Closure  of  the  gate  and 
prohibited  entry  by  these  regulations 
shall  be  as  required  by  the  Commanding 
Officer  of  the  Naval  Weapons  Station. 

We  published  these  rules  in  the 
Notice  of  Proposed  Rulemaking  Section 
of  the  Federal  Register  on  September 
10.  1993,  (58  FR  47786)  with  the 
comment  period  expiring  on  October  12. 
1993.  We  received  no  comments  and 
accordingly,  we  are  publishing  these 
regulations  as  final  without  change. 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  accordingly,  the 
provisions  of  Executive  Order  12866  do 
not  apply.  These  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.e.,  small 
businesses  and  small  governmental 
jurisdictions).  These  regulations  may 
have  a  minimal  impact  on  individuals 
fishing  in  the  area.  However,  these 
regulations  will  not  prohibit  their  entry 
into  the  area  except  on  an  intermittent 
basis  as  required  for  the  Governments' 
operations.  The  area  is  not  known  to 
support  a  commercial  fishery  and  will 
not  affect  the  food  fishing  industry.  In 
addition,  there  will  be  no  fees  or  charges 
imposed  by  the  base  commander  for 
registration  or  entry  into  the  area.  This 


will  not  result  in  any  increase  in  costs 
to  those  fishermen.  Accordingly,  the 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C  3). 

2.  Section  334.460  is  amended  by 
adding  paragraphs  (a)(12)  and  {b)(ll)  to 
read  as  follows: 

§  334.460    Cooper  River  and  tributaries  at 
Charleston,  SC. 

(aj  The  areas.    *   *   • 

(12)  Danger  zone.  That  portion  of 
Foster  Creek  beginning  at  the  point  of 
the  southern  shoreline  of  an  unnamed 
tributary  of  Foster  Creek  at  its 
intersection  with  Foster  Creek  at 
latitude  31''59'16"  N,  longitude 
79°57'23":  thence  back  proceeding  along 
the  eastern  shoreline  to  the  terminus  of 
the  tributary  at  latitude  32''59'49", 
longitude  79°57'29";  thence  back  down 
the  western  shoreline  of  the  unnamed 
tributary  to  latitude  32''59'15", 
longitude  79°57'26". 

(b)  The  regulations.   *  *  ' 

(11)  The  Commanding  Officer  of  the 
U.S.  Naval  Weapons  Station, 
Charleston,  South  Carolina,  may  at  his/ 
her  discretion,  close  passage  to  all 
watercraft  and  vessels  in  the  danger 
zone  described  in  paragraph  (a)(12) 
until  such  time  as  he/she  determines 
such  restrictions  should  be  terminated. 

Dated;  December  29,  1993. 
liminy  F.  Bates, 
Deputy  Director  of  Civil  Works. 
[FR  Doc.  94-1194  Filed  1-18-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Oocliet  No.  27583;  Amendment  No.  91-236] 

Special  Visual  Flight  Rules  (SVFR); 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

SUIMMARY:  This  action  amends  appendix 
D,  part  91,  of  the  Federal  Aviation 
Regulations  to  accurately  reflect  the 
name  of  the  new  Denver,  Colorado, 
airport.  The  new  Denver  International 
Airport,  scheduled  to  open  in  March 
1994,  will  replace  the  E)enver  Stapleton 
Airport.  Appendix  D,  part  91,  lists 
locations,  including  Denver,  Colorado, 
where  special  operating  restrictions 
apply.  This  action  will  not  affect  any 
procedures  or  practices  currently  in 
place,  but  it  is  necessary  to  correctly 
state  the  name  of  the  new  Denver 
airport. 

EFFECTIVE  DATE:  March  9,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ms.  Ellen  Crum,  Air  Traffic  Rules 
Branch  (ATP-230),  Airspace-Rules  and 


Aeronautical  Information  Division,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-6783. 

SUPPLEIMENTARY  INFORMATION: 

Background 

Appendix  D,  part  91,  lists  airports/ 
locations  where  special  operating 
restrictions  apply.  Section  1  lists  the 
locations  at  which  the  requirements  of 
§  91.215(b)(2)  apply.  (Aircraft  operating 
within  30  nautical  miles  of  an  airport, 
listed  in  Section  1,  horn  the  surface 
upward  to  10,000  feet  mean  sea  level 
must  be  equipped  with  a  Mode  C 
transponder.)  Section  3  lists  the 
locations  where  fixed-wing  special 
visual  flight  rule  (SVFR)  op>erations  are 
prohibited.  Both  sections  list  the  name 
of  the  Denver,  Colorado,  airport  as 
"Denver  Stapleton  Airport." 

On  March  9. 1994.  the  new  Denver 
International  Airport  will  open, 
replacing  the  Denver  Stapleton  Airport. 
This  amendment  replaces  the  word 
"Stapleton"  with  the  word 
"International"  in  sections  1  and  3  of 
appendix  D,  part  91. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  traffic 
control.  Aviation  safety. 


The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  part  91)  as 
follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7),  1303, 
1344,  1348, 1352  through  1355,  1401,  1421 
through  1431,  1471. 1472, 1502.  1510.  1522, 
and  2121  through  2125;  articles  12.  29,  31, 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180);  42  U.S.C.  4321 
et  seq.;  E.O.  11514.  35  FR  4247,  3  CFR.  196&- 
1970  Comp..  p.  902;  49  U.S.C.  106(g). 

Appendix  D  to  Part  91    [Amended] 

2.  Sections  1  and  3  of  appendix  D  are 
amended  at  the  "Denver,  CO"  entry  by 
replacing  the  word  "Stapleton"  with  the 
word  "International." 

Issued  in  Washington,  DC,  on  )anuary  12, 
1994. 

Willis  C.  Nelson. 

Assistant  Manager,  Airspace-Pules  and 

Aeronautical  Information  Division. 

(FR  Doc.  94-1205  Filed  1-18-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Interagency  Memorandum  of 
Agreement  Concerning  Wetlands 
Determinations  for  Purposes  of 
Section  404  of  the  Clean  Water  Act  and 
Subtitle  B  of  the  Food  Security  Act 

AGENCIES:  Environmental  Protection 
Agency;  Soil  Conservation  Service, 
USDA;  Army  Corps  of  Engineers,  DoD; 
Fish  and  Wildlife  Service,  Del. 
ACTION:  Notice. 

SUMMARY:  On  January  6,  1994,  the 
Departments  of  the  Army,  Agriculture, 
the  Interior,  and  the  Environmental 
Protection  Agency  signed  a 
Memorandum  of  Agreement  (MOA)  that 
recognizes  the  Soil  Conservation  Service 
(SCSI  as  the  lead  Federal  agency  for 
uretlands  delineations  on  agricultural 
lands.  Specifically,  the  MOA  articulates 
the  policy  and  procedures  to  be  used  in 
the  determination  of  wetlands 
jurisdiction  for  purposes  of  both  Section 
404  of  the  Clean  Water  Act  and  Subtitle 
B  of  the  Food  Security  Act  (also  known 
as  the  Swampbuster  program).  The 
MOA,  which  establishes  minimum 
training  requirements  and  requires  the 
use  of  standard  interagency  approved 
methods,  will  improve  the  quality  and 
consistency  of  wetlands  determinations 
on  agricultural  lands.  The  actual  text  of 
the  MOA  is  published  as  part  of  this 
notice. 

DATES:  The  effective  date  of  this  MOA 
is  January  6,  1994. 

ADDRESSES:  Copies  of  this  MOA  are 
available  from: 

EPA  Wetlands  Hotline,  (800)  832-7828. 
U.S.  Soil  Conservation  Service 

Conservation  Planning  Division, 

Washington.  DC  20013. 
U.S.  Army  Corps  of  Engineers  CECW- 

OR,  20  Massachusetts  Ave.,  NW, 

Washington.  DC  20314-1000. 
U.S.  Fish  and  Wildlife  Service  Division 

of  Habitat  Conservation  (400ARLSQJ, 

1849  C.  St..  NW.  Washington,  DC 

20240 
FOR  FURTHER  INFORMATION  CONTACT:  The 
EPA  Wetlands  Hotline,  (800)  832-7828; 
Gregory  Peck  of  the  Environmental 


Protection  Agency,  202/260-8794; 
Michael  Davis  of  the  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works),  703/695-1376:  Wan^n  Lee  of 
the  Soil  Conservation  Service,  202/720- 
1845;  or  Stephen  Forsythe  of  the  Fish 
and  Wildlife  Service.  (703)  358-2161. 

SUPPt.EMENTARY  INFORMATION:  On  August 
24.  1993,  the  Clinton  Administration 
announced  a  comprehensive  package  of 
wetlands  policy  reforms  that  will 
improve  the  protection  of  wetlands  and 
make  wetlands  programs  more  fair  and 
flexible  for  landowmers.  The  MOA 
signed  on  January  6.  1994,  implements 
one  of  the  more  than  40  initiatives  in 
the  Administrations's  Wetlands  Plan. 
The  MOA  signatory  agencies  recognize 
the  important  contribution  of 
agricultural  producers  to  society,  our 
economy,  and  our  environment.  The 
agencies  are  committed  to  ensuring  that 
Federal  wetlands  programs  are 
administered  in  a  manner  that 
minimizes  the  impacts  on  affected 
landowners  to  the  extent  possible 
consistent  with  the  important  goal  of 
protecting  wetlands.  The  MOA  was 
developed  in  response  to  concerns  that 
previous  practices  may  have  led  to 
confusion  and  inconsistent  application 
of  Federal  wetlands  programs  and 
policies  on  agricultural  lands. 

The  MOA  wrill  minimize  duplication 
and  inconsistencies  between 
Swampbuster  and  the  Clean  Water  Act 
wetlands  programs  and  articulate 
clearly  the  procedures  by  which  the 
Nation's  farmers  can  rely  on  SCS 
wetlands  jurisdictional  determinations 
on  agricultural  land  for  purposes  of  both 
the  Clean  Water  Act  and  Swampbuster 
programs.  The  MOA  includes 
provisions  to  ensure  that  agency 
personnel  are  properly  trained,  that 
standard  agreed-upon  methods  are 
utilized  in  making  wetlands 
determinations,  and  that  appropriate 
monitoring  and  oversight  is  undertaken. 
The  MOA  also  places  emphasis  on  local 
cooperation  between  the  signatory 
agencies  and  the  improvement  of 
analytical  methods  for  making  wetland 
determinations. 

While  the  MOA  became  effective  on 
January  6, 1994.  full  implementation 
will  vary  from  state  to  state  depending 
on  the  level  of  training  required  and  the 
development  of  state  wetlands  mapping 
conventions.  The  signatory  agencies 
will  take  appropriate  action  to  expedite 
implementation  of  the  MOA  consistent 
with  such  prerequisites. 

The  full  text  of  the  MOA  follows. 

Dated:  January  7.  1994. 


Approved: 

James  R.  Lyons, 

Assistant  Secretary  for  Natural  Fesources  and 
Environment,  Department  of  Agriculture. 

Dated:  January  12,  1994. 

Approved: 
Robert  Perciasepe, 
Assistant  Administrator  for  Water 
Environmental  Protection  Agency. 

Dated:  January  7, 1994. 

Approved: 
G.  Edward  Dickey, 

Acting  Assistant  Secretary  of  the  Army  for 
Civil  Works.  Department  of  the  Army. 

Dated:  January  7, 1994. 

Approved: 

George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks.  Department  of  the  Interior. 

Memorandum  of  Agreement  Among 
the  Department  of  Agriculture,  the 
Environmental  Protection  Agency,  the 
Department  of  the  Interior,  and  the 
Department  of  the  Army  Concerning  the 
Delineation  of  Wetlands  for  Purposes  of 
Section  404  of  the  Clean  Water  Act  and 
Subtitle  B  of  the  Food  Security  Act. 

L  Background        ' 

The  Departments  of  the  Army, 
Agriculture,  and  the  Interior,  and  the 
Environmental  Protection  Agency  (EPA) 
recognize  fully  that  the  protection  of  the 
Nation's  remaining  wetlands  is  an 
important  objective  that  will  be 
supported  through  the  implementation 
of  the  Wetland  Conservation 
(Swampbuster)  provision  of  the  Food 
Security  Act  (FSA)  and  Section  404  of 
the  Clean  Water  Act  (CWA).  The 
agencies  further  recognize  and  value  the 
important  contribution  of  agricultural 
producers  to  our  society,  our  economy, 
and  our  environment.  We  are  committed 
to  ensuring  that  Federal  wetlands 
programs  are  administered  in  a  manner 
that  minimizes  the  impacts  on  affected 
landowners  to  the  fullest  possible  extent 
consistent  with  the  important  goal  of 
protecting  wetlands.  We  are  also 
committed  to  minimizing  duplication 
and  inconsistencies  between 
Swampbuster  and  the  CWA  Section  404 
program.  On  August  24.  1993,  the 
Administration  announced  a 
comprehensive  package  of  reforms  that 
will  improve  both  the  protection  of 
wetlands  and  make  wetlands  programs 
more  fair  and  flexible  for  landowners, 
including  the  Nations's  agriculture 
producers.  This  Memorandum  of 
Agreement  (MOA)  implements  one  of 
over  40  components  of  the 
Administration's  Wetland  Plan 
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II.  Purpose  and  Applicability 

A.  Purpose 

The  purpose  of  this  MOA  is  to  specify 
the  manner  in  which  wetland 
delineations  and  certain  other 
determinations  of  waters  of  the  United 
States  made  by  the  U.S.  Department  of 
Agriculture  (USDA)  under  the  FSA  will 
be  relied  upon  for  purposes  of  CVVA 
Section  404.  While  this  MOA  will 
promote  consistency  between  CWA  and 
FSA  wetlands  programs,  it  is  not 
intended  in  any  way  to  diminish  the 
protection  of  these  important  aquatic 
resources.  In  this  regard,  all  signatory 
agencies  to  this  MOA  will  ensure  that 
wetlands  programs  are  administered  in 
a  manner  consistent  with  the  objectives 
and  requirements  of  applicable  laws, 
implementing  regulations,  and 
guidance. 

B.  Applicability 

1.  The  Administrator  of  EPA  has  the 
ultimate  authority  to  determine  the 
geographic  scope  of  waters  of  the  United 
States  subject  to  jurisdiction  under  the 
CWA,  including  the  Section  404 
regulator)'  program.  Consistent  with  a 
current  MOA  between  EPA  and  the 
Department  of  the  Army,  the  Army 
Corps  of  Engineers  (Corps)  conducts 
jurisdictional  delineations  associated 
with  the  day-to-day  administration  of 
the  Section  404  program. 

2.  The  Secretary  of  the  USDA,  acting 
through  the  Chief  of  the  Soil 
Conservation  Service  (SCS),  has  the 
ultimate  authority  to  determine  the 
geographic  scope  of  wetlands  for  FSA 
purposes  and  to  make  delineations 
relative  to  the  FSA,  in  consultation  with 
the  Department  of  the  Interior,  Fish  and 
Wildlife  Service  (FWS). 

III.  Definition  of  Agricultural  Lands 

For  the  purposes  of  this  MOA,  the 
term  "agricultural  lands"  means  those 
lands  intensively  used  and  managed  for 
the  production  of  food  or  fiber  to  the 
extent  that  the  natural  vegetation  has 
been  removed  and  cannot  be  used  to 
determine  whether  the  area  meets 
applicable  hydrophytic  vegetation 
criteria  in  making  a  wetland 
delineation. 

A.  Areas  that  meet  the  above 
definition  may  include  intensively  used 
and  managed  cropland,  hayland, 
pasture  land,  orchards,  vineyards,  and 
areas  which  support  wetland  crops  (e.g., 
cranberries,  taro,  watercress,  rice).  For 
example,  lands  intensively  used  and 
managed  for  pasture  or  hayland  where 
the  natural  vegetation  has  been  removed 
and  replaced  with  planted  grasses  or 
legumes  such  as  ryegrass,  bluegrass.  or 


alfalfa,  are  considered  agricultural  lands 
for  the  purposes  of  this  MOA. 

B.  "Agricultural  lands"  do  not 
include  range  lands,  forest  lands,  wood 
lots,  or  tree  farms.  Further,  lands  where 
the  natural  vegetation  has  not  been 
removed,  even  though  that  vegetation 
may  be  regularly  grazed  or  mowed  and 
collected  as  forage  or  fodder  (e.g., 
uncultivated  meadows  and  prairies,  salt 
hay),  are  not  considered  agricultural 
lands  for  the  purposes  of  this  MOA. 

Other  definitions  for  the  purposes  of 
this  MOA  are  listed  below  in  section  VI. 

IV.  Allocation  of  Responsibility 

A.  In  accordance  with  the  terms  and 
procedures  of  this  MOA,  wetland 
delineations  made  by  SCS  on 
agricultural  lands,  in  consuhation  with 
FWS,  will  be  accepted  by  EPA  and  the 
Corps  for  the  purposes  of  determining 
Section  404  wetland  jurisdiction.  In 
addition,  EPA  and  the  Corps  will  accept 
SCS  wetland  delineations  on  non- 
agricultural  lands  that  are  either  narrow 
bands  immediately  adjacent  to,  or  small 
pockets  interspersed  among,  agricultural 
lands.  SCS  is  responsible  for  making 
wetland  delineations  for  agricultural 
lands  whether  or  not  the  person  who 
owns,  manages,  or  operates  the  land  is 

a  participant  in  USDA  programs. 

B.  Lands  owned  or  operated  by  a 
USDA  program  participant  that  are  not 
agricultural  lands  and  for  which  a 
USDA  program  participant  requests  a 
wetland  delineation,  will  be  delineated 
by  SCS  in  coordination  with  the  Corps, 
or  EPA  as  appropriate,  and  in 
consultation  with  FWS.  Final  wetland 
delineations  conducted  by  SCS 
pursuant  to  the  requirements  of  this 
paragraph  shall  not  be  revised  by  SCS 
except  where  an  opportunity  for 
coordination  and  consultation  is 
provided  to  the  other  signatory  agencies. 

C.  SCS  may  conduct  delineations  of 
other  waters  for  the  purposes  of  Section 
404  of  the  CWA,  such  as  lakes,  ponds, 
and  streams,  in  coordination  with  the 
Corps,  or  EPA  as  appropriate,  on  lands 
on  which  SCS  is  otherwise  engaged  in 
wetland  delineations  pursuant  to 
paragraphs  IV. A  or  IV. B  of  this  MOA. 
Delineations  of  "other  waters"  will  not 
be  made  until  the  interagency  oversight 
team  convened  pursuant  to  Section 
V.B.2  has  agreed  on  appropriate  local 
procedures  and  guidance  for  making 
such  delineations. 

D.  For  agricultural  lands,  the 
signatory  agencies  will  use  the 
procedures  for  delineating  wetlands  as 
described  in  the  National  Food  Security 
Act  Manual,  Third  Edition  (NFSAM). 
For  areas  that  are  not  agricultural  lands, 
SCS  will  use  the  1987  Corps  Wetland 
Delineation  Manual,  with  current 


national  Corps  guidance,  to  make 
wetland  delineations  applicable  to 
Section  404. 

E.  Delineations  on  "agricultural 
lands"  must  be  performed  by  personnel 
who  are  trained  in  the  use  of  the 
NFSAM.  Delineations  on  other  lands 
and  waters  must  be  performed  by 
personnel  who  are  trained  in  the  use  of 
the  1987  Corps  Wetland  Delineation 
Manual.  This  MOA  includes  provisions 
for  the  appropriate  interagency 
delineation  training  below  in  Section 
V.E. 

F.  In  the  spirit  of  the  agencies' 
commitment  to  develop  agreed  upon 
methods  for  use  in  making  wetland 
delineations,  subsequent  revisions  or 
amendments  to  the  Corps  1987  manual 
or  portions  of  the  NFSAM  affecting  the 
wetland  delineation  procedures  upon 
which  this  agreement  is  based  will 
require  the  concurrence  of  the  four 
signatory  agencies. 

G.  A  final  written  wetland  delineation 
made  by  SCS  pursuant  to  the  terms  of 
this  MOA  will  be  adhered  to  by  all  the 
signatory  agencies  and  will  be  effective 
for  a  period  of  five  years  from  the  date 
the  delineation  is  made  final,  unless 
new  information  warrants  revision  of 
the  delineation  before  the  expiration 
date.  Such  new  information  may 
include,  for  example,  data  on  landscape 
changes  caused  by  a  major  flood,  or  a 
landowTier's  notification  of  intent  to 
abandon  agricultural  use  and  the  return 
of  wetland  conditions  on  a  prior 
converted  cropland.  In  accordance  with 
Section  1222  of  the  FSA,  SCS  will 
update  wetland  delineations  on  this 
five-year  cycle.  Circumstance^  under 
which  SCS  wetland  delineations  made 
prior  to  the  effective  date  of  this 
agreement  will  be  considered  as  final  for 
Section  404  purposes  are  addressed  in 
Paragraph  V.C. 

H.  Within  the  course  of  administering 
their  Swampbuster  responsibilities,  SCS 
and  FWS  will  provide  landowners/ 
operators  general  written  information 
(i.e.,  EPA/Corps  fact  sheets)  regarding 
the  CVVA  Section  404  program  permit 
requirements,  general  permits,  and 
exemptions.  The  SCS  and  FWS  will  not, 
however,  provide  opinions  regarding 
the  applicability  of  CWA  Section  404 
permit  requirements  or  exemptions. 

I.  USDA  will  maintain  documentation 
of  all  final  written  SCS  wetland 
delineations  and  record  the  appropriate 
label  and  boundary  information  on  an 
official  wetland  delineation  map.  USDA 
will  make  this  information  available  to 
the  signatory  agencies  upon  request. 

J.  In  pursuing  enforcement  activities, 
the  signator>'  agencies  will  rely  upon 
delineations  made  by  the  lead  agency, 
as  clarified  below,  providing  a  single 
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Federal  delineation  for  potential 
violations  of  Section  404  or 
Swampbuster.  Nothing  in  this  MOA  will 
diminish,  modify,  or  otherwise  affect 
existing  EPA  and  Corps  enforcement 
authorities  under  the  CWA  and  clarified 
in  the  198<i  "EPA/Army  MOA 
Concerning  Federal  Enforcement  for  the 
Section  404  Program  of  the  Clean  Water 
Act."  EPA.  the  Corps,  and  SCS  may 
gather  information  based  on  site  visits 
or  other  means  to  provide  additional 
evidentiary  support  for  a  wetland 
delineation  which  is  the  subject  of  a 
potential  or  ongoing  CWA  Section  404 
or  Swampbuster  enforcement  action. 

K.  For  those  lands  where  SCS  has  not 
made  a  final  written  wetland 
delineation,  and  where  the  Corps  or 
EPA  is  pursuing,  a  jHDtential  C\VA 
violation,  the  lead  agency  for  the  CWA 
enforcement  action  will  conduct  a 
jurisdictional  delineation  for  the 
purposes  of  Section  404  and  such 
delineations  will  be  used  by  SCS  for 
determining  Swampbuster  jurisdiction 
and  potential  Swampbuster  violations. 
For  those  lands  where  the  Corps  has  not 
made  a  final  written  wetland 
delineatio::  and  where  SCS  is  pursuing 
a  potential  Swampbuster  violation,  SCS 
will  make  a  final  written  wetland 
delineation  consistent  with  Sections 
IV.A,  IV.B.  and  IV.C  of  this  MOA  and 
provide  copies  to  the  Corps  and  EPA. 
Such  delineations  will  be  used  by  the 
Corps  and  EPA  for  the  purpose  of 
determining  potential  violations  of  the 
CWA.  In  circumstances  in  which.either 
the  Corps  or  EPA  is  pursuing  a  potential 
CWA  violation  on  land  that  is  subject  to 
an  ongoing  SCS  appeal,  a  wetland 
delineation  will  be  conducted  by  the 
Corps  or  EPA  in  consultation  with  SCS 
andFWS. 

L.  In  making  wetland  delineations, 
the  agencies  recognize  that  discharges  of 
dredged  or  fill  material  that  are  not 
authorized  under  Section  404  cannot 
eliminate  Section  404  jurisdiction,  and 
that  wetlands  that  were  converted  as  a 
result  of  uP'^uthorized  discharges 
remain  suLiect  to  Section  404 
regulation. 

V.  Procedures 

Accurate  and  consistent  wetland 
delineations  are  critical  to  the  success  of 
this  MOA.  For  this  reason,  the  signatory 
agencies  will  work  cooperatively  at  the 
field  level  to: 

(1)  Achieve  interagency  concurrence 
on  mapping  conventions  used  by  SCS 
for  wetland  delineations  on  agricultural 
lands.  (2)  provide  EPA  and  Corps 
programmatic  review  of  SCS 
delineations,  and  (3)  certify  wetland 
delineations  in  accordance  with  Section 
1222(a)(2)  of  the  FSA.  as  amended.  The 


following  sections  describe  the 
procedures  that  will  be  followed  to 
accomplish  these  objectives. 

A.  Mapping  Conventions 

1.  Each  SCS  State  Conservationist  will 
take  the  lead  in  convening 
representatives  of  the  Corps,  EPA,  FWS, 
and  SCS  to  obtain  the  vmtten 
concurrence  of  each  of  the  signatory 
agencies,  within  120  calendar  days  of 
the  effective  date  of  this  MOA,  on  a  set 
of  mapping  conventions  for  use  in 
making  wetland  delineations.  Only 
mapping  conventions  concurred  upon 
by  all  signatory  agencies  will  be  used  by 
SCS  for  wetland  delineations.. 

2.  If  interagency  consensus  on 
mapping  conventions  is  not  reached 
within  120  days  of  the  date  of  this 
MOA,  the  State  Conservationist  will 
refer  documentation  of  the  unresolved 
issues  to  the  Chief  of  SCS.  The  Chief  of 
SCS  will  immediately  forward  copies  of 
the  State  Conservationist's 
documentation  of  unresolved  issues  to 
the  Corps  Director  of  Qvil  Works;  the 
EPA  Director  of  the  Office  of  Wetlands, 
Oceans,  and  Watersheds;  and  the  FWS 
Director.  Immediately  thereafter,  the 
Chief  of  SCS  or  an  appropriate  designee 
will  lead  necessary  discussions  to 
achieve  interagency  concurrence  on 
resolution  of  outstanding  issues,  and 
will  forward  documentation  of  the 
resolution  to  the  State  Conservationist 
and  the  appropriate  Headquarters 
offices  of  the  signatory  agencies. 

3.  Once  interagency  concurrence  on 
mapping  conventions  is  obtained,  such 
mapping  conventions  will  be  used 
immediately  in  place  of  the  earlier 
mapping  conventions. 

4.  Agreed-upon  mapping  conventions 
developed  at  the  state  level  will  be 
documented  and  submitted,  for  each 
state,  through  the  Chief  of  SCS  to  the 
Headquarters  of  each  of  the  signatory 
agencies.  State-level  agreements  will  be 
reviewed  by  the  Headquarters  of  the 
signatory  agencies  for  the  purpose  of 
ensuring  national  consistency. 

B.  Delineation  Process  Review  and 
Oversight 

1.  This  MOA  emphasizes  the  need  to 
ensure  consistency  in  the  manner  in 
which  wetlands  are  identified  for  CWA 
and  FSA  purposes,  and  provides  a 
number  of  mechanisms  to  increase 
meaningful  interagency  coordination 
and  consultation  in  order  for  the 
agencies  to  work  toward  meeting  this 
goal.  In  this  regard,  the  agencies  believe 
it  is  critical  that  efforts  for  achieving 
consistency  be  carefully  monitored  and 
evaluated.  Consequently,  this  MOA 
establishes  a  monitoring  and  review 
process  that  will  be  used  (o  provide  for 


continuous  improvement  In  the  wetland 
delineation  process  specified  in  this 
MOA. 

2.  EPA  will  lead  the  signatory 
agencies  in  establishing  interagency 
oversight  teams  at  the  state  level  to 
conduct  periodic  review  of  wetland 
delineations  conducted  under  the 
provisions  of  this  MOA.  These  reviews 
will  include  delineations  done  by  SCS 
pursuant  to  Sections  IV.A,  IV.B,  and 
rV.C  of  this  MOA  and  delineations  done 
by  EPA  or  the  Corps  pursuant  to  Section 
IV.K.  of  this  MOA.  These  rieviews  also 
will  include  changes  to  wetland 
delineations  resulting  from  the  SCS 
appeals  process,  as  well  as 
disagreements  regarding  allocation  of 
responsibility.  These  reviews  will  occur, 
at  a  minimum,  on  a  quarterly  basis  for 
the  first  year,  on  a  semi-annual  basis  for 
the  second  year,  and  annually 
thereafter.  In  addition,  a  review  will  be 
initiated  whenever  one  or  more  of  the 
signatory  agencies  believes  a  significant 
issue  needs  to  be  addressed.  The 
purpose  of  each  review  will  be  to 
evaluate  the  accuracy  of  an  appropriate 
sample  of  wetland  delineations.  When 
feasible,  this  will  include  actual  field 
verifications  of  wetland  delineations. 
Should  the  interagency  oversight  team 
identify  issues  regarding 
implementation  of  this  MOA  or  wetland 
delineations  conducted  under  the 
provisions  of  this  MOA,  the  team  will 
work  to  resolve  those  issues  and  reach 
agreement  on  any  necessary  corrective 
actions.  Each  review,  and  any  necessary 
corrective  action,  will  be  documented  in 
a  report  to  be  distributed  to  the 
signatory  agencies'  appropriate  field  and 
Headquarters  offices. 

3.  In  situations  in  which  the 
interagency  oversight  team  identifies 
and  reports  unresolved  issues 
concerning  wetland  delineations 
conducted  under  the  provisions  of  this 
MOA,  including  changes  to  wetland 
delineations  resulting  from  the  SCS 
appeals  process,  the  Headquarters 
offices  of  the  signatory  agencies  will 
informally  review  the  issue  and  work  to 
reach  agreement  on  any  necessary 
corrective  actions.  This  informal  process 
notwithstanding,  the  EPA  Regional 
Administrator  or  the  Corps  District 
Engineer  may,  at  any  time,  propose  to 
designate  a  geographic  area  as  a  "special 
case". 

4.  Similar  to  the  terms  of  ■the  current 
Memorandum  of  Agreement  between 
the  Department  of  the  Army  and  the 
EPA  Concerning  the  Determination  of 
the  Geographic  Jurisdiction  of  the 
Section  404  Program  and  the 
Application  of  the  Exemptions  under 
Section  404(f)  of  the  CWA,  the  EPA 
Regional  Administrator  or  the  Corps 
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District  Engineer  may  propose  to 
designate  a  geographic  area,  or  a 
particular  wetland  type  within  a 
designated  geographic  area,  as  a  special 
case.  A  special  case  may  be  designated 
only  after  the  interagency  oversight 
team  (EPA,  Corps,  SCS,  and  F\VS)  has 
reviewed  the  relevant  issues  and  been 
unable  to  reach  a  consensus  on  an 
appropriate  resolution.  Special  cases 
will  be  designated  by  an  easily 
identifiable  political  or  geographic 
subdivision,  such  as  a  township, 
county,  parish,  state,  EPA  Region,  or 
Corps  division  or  district,  and  will  be 
marked  on  maps  or  using  some  other 
clear  format  and  provided  to  the 
appropriate  EPA,  Corps,  FWS,  and  SCS 
field  offices.  Proposed  designations  of 
special  cases  will  not  be  effective  until 
approved  by  EPA  or  Corps 
Headquarters,  as  appropriate. 

5.  Upon  proposing  a  special  case,  the 
EPA  Regional  Administrator  or  Corps 
District  Engineer,  as  appropriate,  will 
notify  the  appropriate  SCS  State 
Conservationist  in  writing.  Following 
notification  of  the  proposed  designation, 
SCS  will  not  make  wetland  delineations 
for  the  purposes  of  CWA  jurisdiction 
within  the  proposed  special  case  for  a 
period  of  20  working  days  from  the  date 
of  the  notification.  SCS  may  proceed  to 
make  wetland  delineations  for  CWA 
purposes  in  the  proposed  special  case 
after  the  20-day  period  if  the  SCS  State 
Conservationist  has  not  been  notified  by 
the  EPA  Regional  Administrator  or 
Corps  District  Engineer  of  approval  of 
the  proposed  special  case  designation 
by  EPA  Headquarters  or  the  Corps 
Director  of  Civil  Works,  as  appropriate. 

6.  Following  approval  of  the  proposed 
special  case,  the  Corps,  or  EPA  as 
appropriate,  will  make  final  CWA 
wetland  delineations  in  the  special  case 
area,  rather  than  SCS.  In  addition,  the 
referring  field  office  (i.e.,  either  the  EPA 
Regional  Administrator  or  Corps  District 
Engineer)  will  develop  draft  guidance 
relevant  to  the  specific  issues  raised  by 
the  special  case  and  forward  the  draft 
guidance  to  its  Headquarters  office.  The 
Headquarters  office  of  the  agency  which 
designated  the  special  case  will  develop 
final  guidance  after  consulting  with  the 
signatory  agencies'  Headquarters  offices. 
EPA  concurrence  will  be  required  for 
final  guidance  for  any  special  case 
designated  by  the  Corps.  Special  cases 
remain  in  effect  until  final  guidance  is 
issued  by  the  Headquarters  office  of  the 
agency  which  designated  the  special 
case  or  the  designation  is  withdrawn  by 
the  EPA  Rngional  Administrator  or 
Corps  District  Engineer,  as  appropriate. 


C.  Reliance  on  Previous  SCS  Wetland 
Delineations  for  CWA  Purposes 

1.  Section  1222  of  the  FSA,  as 
amended  by  the  Food  Agricuhure 
Conservation  and  Trade  Act,  provides 
that  SCS  will  certify  SCS  wetland 
delineations  made  prior  to  November 
28,  1990.  The  intent  of  this  process  is 
to  ensure  the  accuracy  of  wetland 
delineations  conducted  prior  to 
November  28,  1990,  for  the  purposes  of 
the  FSA.  This  certification  process  also 
will  provide  a  useful  basis  for 
establishing  reliance  on  wetland 
delineations  for  CWA  purposes.  All 
certifications  done  after  the  effective 
date  of  this  MOA  that  are  done  using 
mapping  conventions  will  use  the 
agreed-upon  mapping  conventions 
pursuant  to  Section  V.A  of  this  MOA. 

2.  Written  SCS  wetland  delineations 
for  lands  identified  in  section  IV.A  of 
his  MOA  conducted  prior  to  the 
effective  date  of  this  MOA  will  be  used 
for  purposes  of  establishing  CWA 
jurisdiction,  subject  to  the  provisions  of 
section  V.C.3  below.  If  such  SCS 
wetland  delineations  are  subsequently 
modified  or  revised  through  updated 
certification,  these  modifications  or 
revisions  will  supersede  the  previous 
delineations  for  purposes  of  establishing 
CWA  jurisdiction.  Written  SCS  wetland 
delineations  for  lands  identified  in 
sections  IV.B  and  IV.C  of  this  MOA 
conducted  prior  to  the  effective  date  of 
this  MOA  will  require  coordination 
with  the  Corps,  or  EPA  as  appropriate, 
before  being  used  for  purposes  pf 
determining  CWA  jurisdiction. 

3.  As  part  of  the  certification  effort, 
SCS  will  establish  priorities  to  certify 
SCS  wetland  delineations.  In  addition  to 
responding  to  requests  from  individual 
landowners  who  feel  their  original 
wetland  determinations  were  made  in 
error,  SCS  will  give  priority  to  certifying 
those  wetland  delineations  where  at 
least  two  of  the  four  signatory  agencies 
represented  on  the  interagency  oversight 
team  convened  pursuant  to  section 
V.B.2  of  this  MOA  agree  that  SCS 
wetland  delineations  in  a  particular 
area,  or  a  generic  class  of  SCS  wetland 
delineations  in  a  particular  area,  raise 
issues  regarding  their  accuracy  based  on 
current  guidance.  These  priority  areas 
will  be  identified  only  aher  mapping 
conventions  are  agreed  upon  pursuant 
to  section  V.A  of  this  MOA. 
Identification  of  these  high  priority 
certification  needs  shall  be  made  at  the 
level  of  the  SCS  State  Conservationist, 
FWS  Regional  Director.  EPA  Regional 
Administrator,  and  the  Corps  District 
Engineer.  Following  identification  of 
these  high  priority  certification  needs, 
the  SCS  State  Conservationist  will 


immediately  notify  the  affected 
landowner(s),  by  letter,  that  the  relevant 
SCS  wetland  delineations  have  been 
identified  as  a  high  priority  for  being 
certified  under  Section  1222  of  the  FSA. 
In  addition,  the  notification  will  inform 
the  landowner  that  while  previous 
wetland  delineations  remain  valid  for 
purposes  of  the  FSA  until  certification 
or  certification  update  is  completed,  the 
landowner  will  need  to  contact  the 
Corps  before  proceeding  with  discharges 
of  dredged  or  fill  material.  This 
communication  by  the  landovmer  will 
enable  the  Corps  to  review  the  wetland 
delineation  to  establish  whether  it  can 
be  used  for  purposes  of  CWA 
jurisdiction.  The  SCS  State 
Conser\ationist  will  initiate,  within  30 
calendar  days  of  landowner  notification, 
corrective  measures  to  resolve  the 
wetland  delineation  accuracy  problem. 

D.  Appeals 

Landowners  for  whom  SCS  makes 
wetland  delineations  for  either 
Swampbuster  or  Section  404  will  be 
afforded  the  opportunity  to  appeal  such 
wetland  delineations  through  the  SCS 
appeals  process.  In  circumstances  where 
an  appeal  is  made  and  the  State 
Conservationist  is  considering  a  change 
in  the  original  delineation,  the  State 
Consen'ationist  will  notify  the  Corps 
District  Engineer  and  the  EPA  Regional 
Administrator  to  provide  the 
opportunity  for  their  participation  and 
input  on  the  appeal.  FWS  also  will  be 
consulted  consistent  with  the 
requirements  of  current  regulations.  The 
Corps  and  EPA  reserve  the  right,  on  a 
case-by-case  basis,  to  determine  that  a 
revised  delineation  resulting  from  an 
appeal  is  not  valid  for  purposes  of 
Section  404  jurisdiction. 

E.  Training 

1.  SCS.  in  addition  to  FWS  and  EPA, 
will  continue  to  participate  in  the 
interagency  wetland  delineation 
training  sponsored  by  the  Corps,  which 
is  based  on  the  most  current  manual 
used  to  delineate  wetlands  for  purposes 
of  Section  404.  Completion  of  this 
training  will  be  a  prerequisite  for  field 
staff  of  all  signatory  agencies  who 
delineate  wetlands  on  non-agricultural 
lands  using  the  1987  Corps  Wetland 
Delineation  Manual. 

2.  The  interagency  wetland 
delineation  training  will  address  agency 
wetland  delineation  responsibilities  as 
defined  by  this  MOA,  including  SCS 
NFSAM  wetland  delineation 
procedures. 

3.  Field  offices  of  the  signatory 
agencies  are  encouraged  to  provide 
supplemental  interagency  wetland 
delineation  training  (i.e.,  in  addition  to 
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hat  required  in  paragraph  IV .E),  as 
lecessary,  to  prepare  SCS  field  staff  for 
naking  Section  404  wetland 
lelineations.  For  training  on  the  use  of 
he  1987  Corps  Wetland  Delineation 
Manual,  such  supplemental  training 
vill  rely  on  the  training  materials  used 
or  the  Corps  delineation  training 
)rogram  and  will  provide  an  equivalent 
evel  of  instruction. 

/I.  Definitions 

A.  Coordination  means  that  SCS  will 
;ontact  the  Corps,  or  EPA  as 
ippropriate.  and  provide  an  opportunity 
or  review,  comment,  and  approval  of 
he  findings  of  SCS  prior  to  making  a 
Inal  delineation.  The  Corps,  or  EPA  as 
ippropriate,  will  review  the  proposed 
lelineation  and  respond  to  SCS 
egarding  its  acceptability  for  CVVA 
Jection  40-*  purposes  within  45  days  of 
eceipt  of  a.i  necessary  information.  SCS 
vill  not  issue  a  final  delineation  until 
igreement  is  reached  between  SCS  and 
he  Corps  or  EPA,  as  appropriate. 

B.  Consultation  means  that  SCS, 
:onsistent  with  current  provisions  of  the 
'SA,  will  provide  FVVS  opportunity  for 
ull  participation  in  the  action  being 
aken  and  for  timely  review  and 
ximment  on  the  findings  of  SCS  prior 

o  a  final  wetland  delineation  pursuant 
o  the  requirements  of  the  FSA. 

C.  A  wetland  delineation  is  any 
letermination  of  the  presence  of 
vetiands  and  their  boundaries. 


D.  A  special  case  for  the  purposes  of 
this  MOA  refers  to  those  geographic 
areas  or  wetland  types  where  the  Corps 
or  EPA  will  make  final  CVVA  wetland 
delineations. 

E.  Signatory  agencies  means  the  EPA 
and  the  Departments  of  Army  (acting 
through  the  Corps),  Agriculture  (acting 
through  SCS),  and  Interior  (acting 
through  FWS). 

F.  USDA  program  participant  means 
individual  landowners/operators 
eligible  to  receive  USDA  program 
benefits  covered  under  Title  XII  of  the 
Food  Security  Act  of  1985,  as  amended 
by  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990. 

VII.  General 

A.  The  policy  and  procedures 
contained  within  this  MOA  do  not 
create  any  rights,  either  substantive  or 
procedural,  enforceable  by  any  party 
regarding  an  enforcement  action  brought 
by  the  United  States.  Deviation  or 
variance  from  the  administrative 
procedures  included  in  this  MOA  will 
not  constitute  a  defense  for  violators  or 
others  concerned  with  any  Section  404 
enforcement  action. 

B.  Nothing  in  this  MOA  is  intended 
to  diminish,  modify,  or  otherwise  affect 
statutory  or  regulatory  authorities  of  any 
of  the  signatory  agencies.  All  formal 
guidance  interpreting  this  MOA  and 
background  materials  upon  which  this 
MOA  is  based  will  be  issued  jointly  by 
the  agencies. 


C.  Nothing  in  this  MOA  will  be 
construed  as  indicating  a  rinancial 
commitment  by  SCS,  the  Corps,  EPA,  or 
FWS  for  the  expenditure  of  funds  except 
as  authorized  in  specific  appropriations. 

D.  This  MOA  will  take  effect  on  the 
date  of  the  last  signature  below  and  will 
continue  in  effect  until  modified  or 
revoked  by  agreement  of  all  signatory 
agencies,  or  revoked  by  any  of  the 
signatory  agencies  alone  upon  90  days 
written  notice.  Modifications  to  this 
MOA  may  be  made  by  mutual 
agreement  and  Headquarters  level 
approval  by  all  the  signatory  agencies. 
Such  modifications  will  take  effect  upon 
signature  of  the  modified  document  by 
all  the  signatory  agencies. 

E.  The  signatory  agencies  will  refer 
delineation  requests  to  the  appropriate 
agency  pursuant  to  this  MOA. 

Dated:  January  6, 1994. 
James  R.  Lyons, 

Assistant  Secretary  for  Natural  Resources  and 
Environment,  Department  of  Agriculture. 
Robert  Perciase{)e, 
Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 
G.  Edward  Dickey, 

Acting  Assistant  Secretary  of  the  Army  for 
Civil  Works,  Department  of  the  Army. 
George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish,  Wildlife  and 
Parks.  Department  of  the  Interior. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Orde'  P'ocessmg  Code 


Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%    Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 
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(Please  type  or  print) 
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(Purchase  Order  No.) 

VES     NO 
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Please  Choose  Method  of  I^yment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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(Credit  card  expiration  date) 


VISA  or  MasterCard  Account 

Thank  you  for 
your  order! 
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Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the  . 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manua/also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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What  It  Is 

And 

How  To  Use  It 


Aimouncdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
firxj  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) .$27.00 

Stock  Number  069-000-00029-1 

Vo!urT>e  II  (Titles  17  thru  27) $25.00 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOT»CES 
Privacy  Aci: 

Systems  of  records,  3161-3162 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Germany, 3029-3031 
Plant-related  quarantine,  foreign: 
Logs,  lumber,  and  other  unmanufactured  wood  articles; 
importation,  3002-3029 

Armed  Forces  Retirement  Home 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  3070-3071 

Arts  and  Humanities,  Natiorxai  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Iowa,  3071 

Louisiana,- 3071-3072 

Missouri,  3072 

Nevada,  3072 

Coast  Guard 

NOTICES 

National  Environmental  Policy  Act: 
Categorical  exclusions;  agency  procedures,  3152-3155 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  National  Institute  of  Standards  and  Technology 

See  N'.itional  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Special  access  and  special  regime  programs;  participation 
denial: 
Mikoh  Apparel  et  al.,  3073 

Defense  Department 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Hospital  payments  for  ambulatory  care,  3046-3047 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 
Privacy  Act: 
Systems  of  records,  3074-3077 


Delaware  Rhrer  Basin  Commission 

NOTICES 

Hearings,  3077-3079 
Education  Department 

NOTICES 
Meetings: 

National  Education  Goals  Panel,  3079 
Special  education  and  rehabilitative  services: 
Individuals  with  Disabilities  Education  Act; 
implementation — 
Sjjecial  studies  program,  3079-3082 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Department 
NOTICES 

Conflict  of  interests: 
Supervisory  employees;  divesture  requirenrranls  waivers, 
3082 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  ond 
promulgation;  various  Slates: 
Montana,  2988-2991 
Texas,  2991-2994 
Washington,  2994-2998 
Hazardous  waste  program  authorizations: 

Minnesota,  2998-2999 
Toxic  substances: 
Export  notifications;  reporting  and  recordkeeping 
requirements;  clarification,  2999-3000 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Minnesota,  3047-3050 
NOTICES  ^ 

Hazardous  waste:  "" 

Hazardous  Waste  Identification  Committee;  meetings, 
3047 

Executive  Office  of  the  President 

See  Management  and  Budget  OiTice 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives:  _ 

Canadair,  2952-2953  * 

Textron  Lycoming,  2950-2952 
Class  B  airspace 

Correction,  2953-2954 
Class  E  airspace,  2954-2955 
PROPOSED  RULES 
Class  E  airspace,  3032-3033 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc 
Aviation  Rulemaking  Advisory  Committee,  3155 

Meetings: 
RTCA,  Inc..  3156 
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Proclamation  6646  of  January  14,  1994 
Religious  Freedom  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  past  year,  the  Religious  Freedom  Restoration  Act  of  1993  was  ena-tpd 
reaffinmng  our  solemn  commitment  to  protect  the  firet  «uara7tee  of  o^; 
Bi^l  of  Rights.  In  the  great  tradition  of  our  Nation's  foundeifSSislatZ 
tm^T  »^««bidmg  principle  that  our  laws  and  institS  musTnei  her 
m^e  nor  hmder  but  rather  preserve  and  promote.  religfourhbeSv  As 
nn  '  »nf  "bed  on  the  Liberty  Bell  in  Philadelphia,  the  words  of  Uvfticus 
.K  ^  7!'  "P^l«""  liberty  throughout  the  land  unto  aT the  InSamf 

l^rn^tin^eL^r^n^TsTe^sf'^"  "^^"  ''''  "^^^'  ^"^  U^nSttTcIo^ 

lion  wen  recognized  the  awesome  power  of  religious  libprtv    nnt  nni«  .« 

r^M^L?f'^'^.'?.^°^°°  ^"«^'  but  also  to  empower  is  to  que^don 
?lr«  l^^••^^^'"'*  ^'^  ^^'  Nation  toward  enlightenment  Today^^  we 
face  a  cns,s  of  conscience  in  our  families  and  ^mmuni tes    as  diUd-^n 

on  frightening  city  streets-today,  more  than  ever  we  see  thrfiTnHflm^n^i 
wisdom  of  our  country's  forefathers.  For  at  the  hea^  o^is  m^t  pSiL 
nght  is  a  challenge  to  use  the  spiritual  freedom  we  have  b^n  af7ord^ 
to  examine  the  values,  the  soul,  and  the  true  essence  of  h^an  natuS^ 
Religious  freedom  helps  to  give  America's^eople  a  character  independent 

wi.^onJ  it-T"""?'  ^°''""°S  '^^  fonnatioToAndividual  cJdes  oTeJhfcS 
.Til  frUr  '''^K^  democracy  cannot  survive.  For  more  than  two  centuxi-S' 

his  freedom  has  enabled  us  to  live  together  in  a  peace  unpr^SS 
in  the  history  of  nations.  To  be  both  theTworld's  strong  dem^^  and 
Its  most  mily  multi-ethnic  society  is  a  victory  of  huiS  spiTwe^musI 
not  take  for  granted.  For  as  many  issues  as  there  are  that  dividTuTTn 

his  society,  there  remain  values  that  all  of  us  share.  We  believe  iiesn^tinc 
the  bond  between  parents  and  children.  We  believe  in  honoring  he^S 
kfnSne^f  W«°'-  ^1  •^^'""'  '"  ^«^^"«  «^^  ^'^''  generously  and  wS 
i'^n  thrdia^sVe'alf SeL"  ^"^^^  °"^  '''^'^'^  '"^  ^°  «'^  ^^^^^^ 
On  this  day.  let  us  hear  the  sound  of  the  Liberty  Bell  as  a  clarion  call 

yq^^.T^.p"?'  ^^  ^"«»«  I°>"t  Resolution  154.  has  designated  January  16 
1994.  as  Religious  Freedom  Day"  and  has  requested  the  President  to  Issue 
a  proclamation  in  observance  of  this  day.  i-'«.mem  lo  issue 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  day  of  January  16.  1994.  as  RehSs 

daTwTh  ^nL'  ""  '  "P°"  ^'.  P^P]«  °f  ^«  ""^»^^  States  to  obse^e'  his 
day  with  appropnate  ceremonies  and  activities,  and  I  urge  them  to  reaffirm 
their  devotion  to  the  principles  of  religious  freedom. 


^ 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(>JU>AI^AM  ^^^tlK^^ 


1480 

4?  1:58  pml 
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Proclamation  6647  of  January  14,  1994 
National  Good  Teen  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

There  are  now  more  than  24  million  young  people  between  the  ages  of 
13  and  19  in  the  United  States,  each  of  them  unique,  each  with  promise, 
each  struggling  with  the  complicated  transition  to  adulthood.  These  young 
people  hold  the  keys  to  a  promising  future,  and  we  must  help  them  use 
every  available  resource  to  meet  the  challenges  that  lie  ahead.  Few  genera- 
tions have  been  confronted  with  so  much  responsibility,  yet  perhaps  none 
has  been  presented  with  such  exciting  opportunities. 

In  spite  of  barriers  and  stumbling  blocks,  most  teens  play  by  the  rules 
as  they  begin  the  work  of  building  meaningful  lives  for  themselves  and 
finding  their  places  in  the  community.  Most  embrace  and  promote  fairness 
and  compassion,  often  championing  such  precepts  when  others  forsake  them 
as  unattainable  ideals.  They  work  together  to  diminish  prejudice  and  vio- 
lence; they  find  joy  in  family  and  friends  and  satisfaction  in  triumph  and 
accomplishment. 

Many  teens  are  heroes  who  refuse  to  give  up  in  adversity,  to  yield  to 
temptation,  or  to  give  in  to  the  negative  infiuences  around  them.  They 
serve  as  positive  role  models  to  younger  children,  as  leaders  to  their  peers, 
and  as  inspiration  to  older  generations.  They  are  our  future,  our  hope, 
and  a  very  real  joy  to  those  of  us  who  know  them  well. 

We  are  justifiably  proud  of  American  teens.  They  deserve  our  recognition 
and  appreciation,  and  it  is  fitting  that  we  honor  them.  Our  country  depends 
on  their  energy  and  dedication.  Their  knowledge,  creativity,  and  dreams 
can  change  America  for  the  better. 

The  Congress,  by  House  Joint  Resolution  75.  has  designated  January  16, 
1994,  as  "National  Good  Teen  Day"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  January  16,  1994.  as  National  Good  Teen 
Day.  I  invite  the  States,  communities,  and  people  of  the  United  States 
to  observe  this  day  with  appropriate  ceremonies  and  programs  in  appreciation 
of  our  Nation's  teenagers. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


|KR  noc  94-1481 

Kil.d  1-18-94;  1:59  pm| 
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Presidential  Determination  No.  94-9  of  January  5,  1994 

Eligibility  of  the  Czech  RepubHc  To  Be  Furnished  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  and 
the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 


♦ 


Pursuant  to  the  authority  vested  in  me  by  section  503|a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  (22  U.S.C.  2311(a)),  and  section  3(a)(1) 
of  the  Arms  Export  Control  Act,  as  amended  (22  U.S.C.  2753(a)(1)),  I  hereby 
find  that  the  furnishing  of  defense  articles  and  services  to  the  Governmeni 
of  the  Czech  Republic  will  strengthen  the  security  of  tl^e  United  States 
and  promote  world  peace.  y 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


OO^lAJs^0L^M '^YWdkXX/s 


[FR  Doc    94-1482 
Filed  l-ift-94;  2:27  pm| 
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THE  WHITE  HOUSE, 
Washington.  January  5,  1994. 
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Presidential  Determination  No.  94-10  of  January  5,  1994 

Eligibility  of  the  Slovak  Republic  To  Be  Furnished  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  and 
the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended,  (22  U.S.C.  2311(a)).  and  section  3(a)(1) 
of  the  Arms  Export  Control  Act,  as  amended  (22  U.S.C.  2753(a)(1)),  I  hereby 
find  that  the  himishing  of  defense  articles  and  services  to  the  Government 
of  the  Slovak  Republic  will  strengthen  the  security  of  the  United  States 
and  promote  world  peace. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


IVsTtUAJUAA'^'tUu^^ 
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THE  WHITE  HOUSE, 
Washington,  January  5,  1994. 
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Presidential  Determination  No.  94-12  of  January  16,  1994 

Delegation  of  Authority  To  Modify,   Restrict,   or  Terminate 
Title  Vn  Trade  Action  Taken  Against  Japan 


Memorandum  for  the  United  States  Trade  Representative 

By  the  authority  vested  in  me  by  the  Constitution  and  laurs  of  the  United 
States,  including  3  U.S.C.  Section  301,  I  hereby  delegate  to  the  United 
States  Trade  Representative  the  powers  granted  the  President  in  Section 
305(g)(2)  and  (3)  of  the  Trade  Agreements  Act  of  1979.  as  amended  (19 
U.S.C.  2515(g)(2)  and  (3))  to  modify,  restrict,  or  terminate  the  application 
of  sanctions  that  were  imposed  upon  Japan  as  a  result  of  the  identification 
of  Japan  as  a  country  that  discriminates  against  U.S.  products  or  services 
in  government  procurement  of  construction,  architectural,  and  engineering 
services;  58  Fed.  Reg.  36226  (July  6, 1993). 

This  delegation  of  authority  is  effective  until  January  28,  1994.  This  deter- 
mination shall  be  published  in  the  Federal  Register. 


\ys^k}XMJj^^S\K^j^^ 
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THE  WHITE  HOUSE, 
Washington,  January  16,  1994. 
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Xxecuf  ixe  X)rder  12B91  MtT  January  15,  1994 

Advisory  Comnuttee  An  fiuman  JELadiation  Experiments 


By  ihe  atrfhority  vested  in  -me  as  President  by  the  Constitution  and  the 
laws  df  the  TlhJhed  'States  of  ftmerica,  it  is  hereby  ordered  as  follows: 

Section  1.  ^tdlHishment.  (a)  There  ^allibe  established  an  Advisory  Commit- 
tee on  Human  Radiation  Experimeats  ,(the  "Advisory  Committee"  or  "Com- 
mittee"). The  Advisory  Committee  shall  be  composed  of  not  more  than 
15  menibers  to  be  appointed  or  designated  by  the  President.  The  Advisory 
Committee  shall  comply  with  the  Federal  Advisory  Committee  Act,  as  amend- 
ed. S.U^.C.ARP-2- 

(b)  The  /President  -shall  'designate  a  Chairperson  from  among  the  members 
of  the  Ativisory  CommHtee. 

Sec.  2.  Timctions.  (af)  There  has  heen  established  a  Human  Radiation  Inter- 
agency "WoTking  Group,  the  members  of  which  include  the  Secretary  of 
Energy,  the  Secretary xtf "Defense, ihe^cretary  of  HeaUh  and  Human  Services, 
the  Secretary  of  Veterans  Affairs,  the  Attorney  General,  the  Administrator 
of  the 'National  Aeronautics  and  Space  Administration,  the  Director  of  Central 
Intelligence,  and  the  Director  of  the  Qffice  of  Management  and  Budget. 
As  set  forth  in  paragraph  (b)  of  this  section,  the  Advisory  Committee  shall 
provide  to  'fhe  Tluman  Radiation  Interagency  Working  Group  advice  and 
recommendations  on'ttie  ethicd  and  scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or  sponsored  by  the  United  States  Govern- 
ment. As  usedherem,  ".human radiation  experiments"  means: 

(1)  !e]q>e£ioaents  .on  individuals  involving  intentional  exposure  to 
ionizing  radiation.  This  category  does  not  include  common  and 
-joutine  clinical  pzaotioes,  such  :as  established  diagnosis  and  treat- 
ment .tnethojds,  invoUting  incidental  exposures  to  ionizing  radiations 

(2)  experiments  involving  intentional  environmental  releases  of  radi- 
ation that'CA)  were  jdesigned  to  test  human  health  effects  of  ionizing 
radiation;  or  .CB)  were  designed  io  lest  the  extent  of  human  exposure 
to  ionizing  xadiation. 

Consistent  with  the  provisions  set  forth  in  paragraph  (b)  of  this  section, 
the  Advisory  Committee  shall  also  provide  advice,  information,  and  rec- 
ommendafions  on  ttre  following  experiments: 

,(1)  the  experiment  into  the  atmospheric  diffusion  of  radioactive 
tgases  and  test  of  detectahility,  rammonly  referred  to  as  "the  Green 
Run  test,"  by  the  former  Atomic  .Energy  Commission  (AEC)  and 
the  Air  Force  in  December  1949  at  the  Hanford  Reservation  in 
Ridhland,  Washington; 

(2)  two  Tsdidfion  ^warfare  field  experiments  conducted  at  the  AEC's 
•Oak  ^?idge  office  -in  1946  involving  gamma  radiation  released  from 
jxan-bomb  paint  sources  at  or  near  giound  level; 

i(3)  six  tests  ccaiducted  during  194&-1952  of  radiation  warfare  ballis- 
tic-dispersal 'devices  containing  radioactive  agents  at  the  U.S.  Army's 
•Dugway,'Utah,.«Ue; 

(4)  four  atnrrospheric  radiatron-tradking  tests  in  1950  at  Los  Alamos, 
"New  Mexico;  -and 

.(£»)  any  other  similar  exF>6nmeiit  that  may  later  be  identified  by 
the  Human  ^Radiation  Interagency  Working  Group. 
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The  Advisory  Committee  shall  review  experiments  conducted  from  1944 
to  May  30,  1974.  Human  radiation  experiments  undertaken  after  May  30 
1974  the  date  of  issuance  of  the  Department  of  Health,  Education,  and 
Welfare  ("DHEW")  Regulations  for  the  Protection  of  Human  Subjects  (45 
C.F.R.  46),  may  be  sampled  to  determine  whether  further  inquiry  into  experi- 
ments is  warranted.  Further  inquiry  into  experiments  conducted  after  May 
30,  1974,  may  be  pursued  if  the  Advisory  Committee  determines,  with 
the  concurrence  of  the  Human  Radiation  Interagency  Working  Group,  that 
^such  inquiry  is  warranted. 

(b)(1)  The  Advisory  Committee  shall  determine  the  ethical  and  scientific 
standards  and  criteria  by  which  it  shall  evaluate  human  radiation  experi- 
ments, as  set  forth  in  paragraph  (a)  of  this  section.  The  Advisory  Committee 
shall  consider  whether  (A)  there  was  a  clear  medical  or  scientific  purpose 
for  the  experiments;  (B)  appropriate  medical  follow-up  was  conducted;  and 
|C)  the  experiments'  design  and  administration  adequately  met  the  ethical 
and  scientific  standards,  including  standards  of  informed  consent,  that  pre- 
vailed at  the  time  of  the  experiments  and  that  exist  today. 

(2)  The  Advisory  Committee  shall  evaluate  the  extent  to  which  human 
radiation  experiments  were  consistent  with  applicable  ethical  and  scientific 
standards  as  determined  by  the  Committee  pursuant  to  paragraph  (b)(1) 
of  this  section.  If  deemed  necessary  for  such  an  assessment,  the  Committee 
may  carry  out  a  detailed  review  of  experiments  and  associated  records 
to  the  extent  permitted  by  law. 

(3)  If  required  to  protect  the  health  of  individuals  who  were  subjects 
of  a  human  radiation  experiment,  or  their  descendants,  the  Advisory  Commit- 
tee may  recommend  to  the  Human  Radiation  Interagency  Working  Group 
that  an  agency  notify  particular  subjects  of  an  experiment,  or  their  descend- 
ants, of  any  potential  health  risk  or  the  need  for  medical  follow-up. 

(4)  The  Advisory  Committee  may  recommend  further  policies,  as  needed, 
to  ensure  compliance  with  recommended  ethical  and  scientific  standards 
for  human  radiation  experiments. 

(5)  The  Advisory  Committee  may  carry  out  such  additional  functions 
as  the  Human  Radiation  Interagency  Working  Group  may  from  time  to 
time  request. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  provide  the  Advisory  Committee 
with  such  information  as  it  may  require  for  purposes  of  carrying  out  its 
functions. 

(b)  Members  of  the  Advisory  Committee  shall  be  compensated  in  accord- 
ance with  Federal  law.  Committee  members  may  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  to  the  extent  permitted  by  law . 
for  persons  serving  intermittently  in  the  government  service  (5  U.S.C.  5701- 
5707). 

(c)  To  the  extent  permitted  by  law,  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Energy  shall  provide  the  Advisory  Commit- 
tee with  such  funds  as  may  be  necessary  for  the  performance  of  its  functions. 

Sec.  4.  General  Provisions,  (a)  Notwithstanding  the  provisions  of  any  other 
Executive  order,  the  functions  of  the  President  under  the  Federal  Advisory 
Committee  Act  that  are  applicable  to  the  Advisory  Committee,  except  that 
of  reporting  annually  to  the  Congress,  shall  be  performed  by  the  Human 
Radiation  Interagency  Working  Group,  in  accordance  with  the  guidelines 
and  procedures  established  by  the  Administrator  of  General  Services. 

(b)  The  Advisory  Committee  shall  terminate  30  days  after  submitting  its 
final  report  to  the  Human  Radiation  Interagency  Working  Group. 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday,  January  20,  1994  /  Presidential  Documents  2937 


(c)  This  order  is  intended  only  to  improve  the  internal  management  of 
the  executive  branch  and  it  is  not  intended  to  create  any  right,  benefit, 
trust,  or  responsibility,  substantive  or  procedural,  enforceable  at  law  or 
equity  by  a  party  against  the  United  States,  its  agencies,  its  officers,  or 
any  person. 


lyjXUwUPUC^A  ^lYo^lod^^X/^ 
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THE  WHITE  HOUSE, 
January  15.  1994. 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday,  January  20.  1994  /  Presidential  Documents  2939 


Presidential  Documents 


Executive  Order  12892  of  January  17,  1994 

Leadership  and  Coordination  of  Fair  Housing  in  Federal 
Programs:  Affirmatively  Furthering  Fair  Housing 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  tho 
laws  of  the  United  States  of  America,  and  in  accordance  with  the  Fair 
Housing  Act,  as  amended  (42  U.S.C.  3601  e(  seq.)  ("Act"),  in  order  to 
affirmatively  further  fair  housing  in  all  Federal  programs  and  activities  relat- 
ing to  housing  and  urban  development  throughout  the  United  States,  it 
is  hereby  ordered  as  follows: 

Section  1.  Administration  of  Programs  and  Activities  Relating  to  Housing 
and  Urban  Development. 

1-101.  Section  808(d)  of  the  Act,  as  amended,  provides  that  all  executive 
departments  and  agencies  shall  administer  their  programs  and  activities 
relating  to  housing  and  urban  development  (including  any  Federal  agency 
having  regulatory  or  supervisory  authority  over  financial  institutions)  in 
a  manner  affirmatively  to  further  the  purposes  of  the  Act  and  shall  cooperate 
with  the  Secretary  of  Housing  and  Urban  Development  to  further  such 
purposes. 

1-102.  As  used  in  this  order,  the  phrase"  "programs  and  activities"  shall 
include  programs  and  activities  operated,  administered,  or  undertaken  by 
the  Federal  Government;  grants;  loans;  contracts;  insurance;  guarantees;  and 
Federal  supervision  or  exercise  of  regulatory  responsibility  (including  regu- 
latory or  supervisory  authority  over  financial  institutions). 

Sec.  2.  Responsibilities  of  Executive  Agencies. 

2-201.  The  primary  authority  and  responsibility  for  administering  the  pro- 
grams and  activities  relating  to  housing  and  urban  development  affirmatively 
to  further  fair  housing  is  vested  in  the  Secretary  of  Housing  and  Urban 
Development. 

2-202.  The  head  of  each  executive  agency  is  responsible  for  ensuring  that 
its  programs  and  activities  relating  to  housing  and  urban  development  are 
administered  in  a  manner  affirmatively  to  further  the  goal  of  fair  housing 
as  required  by  section  808  of  the  Act  and  for  cooperating  with  the  Secretary 
of  Housing  and  Urban  Development,  who  shall  be  responsible  for  exercising 
leadership  in  furthering  the  purposes  of  the  Act. 

2-203.  In  carrying  out  the  responsibilities  in  this  order,  the  head  of  each 
executive  agency  shall  take  appropriate  steps  to  require  that  all  persons 
or  other  entities  who  are  applicants  for,  or  participants  in,  or  who  are 
supervised  or  regulated  under,  agency  prograr^s  and  activities  relating  to 
housing  and  urban  development  shall  comply  with  this  order. 

2-204.  Upon  receipt  of  a  complaint  alleging  facts  that  may  constitute  a 
violation  of  the  Act  or  upon  receipt  of  information  from  a  consumer  compli- 
ance examination  or  other  information  suggesting  a  violation  of  the  Act. 
each  executive  agency  shall  forward  such  facts  or  information  to  the  Secretary 
of  Housing  and  Urban  Development  for  processing  under  the  Act.  Where 
such  facts  or  information  indicate  a  possible  pattern  or  practice  of  discrimina- 
tion in  violation  of  the  Act,  they  also  shall  be  forwarded  to  the  Attorney 
General.  The  authority  of  the  Federal  depository  institution  regulatoiy  agen- 
cies to  take  appropriate  action  under  their  statutory  authority  remains  unaf- 
fected. 
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Sec.  3.  President's  Fair  Housing  Council. 

3-301.  There  is  hereby  established  an  advisory  council  entitled  the  "Presi- 
dent's Fair  Housing  Council"  ("Council").  The  Council  shall  be  chaired 
by  the  Secretary  of  Housing  and  Urban  Development  and  shall  consist  of 
the  Secretary  of  Health  and  Human  Services,  the  Secretary  of  Transportation, 
the  Secretary  of  Education,  the  Secretary  of  Labor,  the  Secretary  of  Defense, 
the  Secretary  of  Agriculture,  the  Secretary  of  Veterans  Affairs,  the  Secretary 
of  the  Treasury,  the  Attorney  General,  the  Secretary  of  the  Interior,  the 
Chair  of  the  Federal  Reserve,  the  Comptroller  of  the  Currency,  the  Director 
of  the  Office  of  Thrift  Supervision,  the  Chair  of  the  Federal  Deposit  Insurance 
Corporation,  and  such  other  officials  of  executive  departments  and  agencies 
as  the  President  may,  from  time  to  time,  designate. 

3-302.  The  President's  Fair  Housing  Council  shall  review  the  design  and 
delivery  of  Federal  programs  and  activities  to  ensure  that  they  support 
a  coordinated  strategy  to  affirmatively  further  fair  housing.  The  Council 
shall  propose  revisions  to  existing  programs  or  activities,  develop  pilot  pro- 
grams and  activities,  and  propose  new  programs  and  activities  to  achieve 
its  goals. 

3-303.  In  support  of  cooperative  efforts  among  all  executive  agencies,  the 
Secretary  of  Housing  and  Urban  Development  shall: 

(a)  cooperate  with,  and  render  assistance  to,  the  heads  of  all  executive 
agencies  in  the  formulation  of  policies  and  procedures  to  implement  this 
order  and  to  provide  information  and  guidance  on  the  affirmative  administra- 
tion of  programs  and  activities  relating  to  housing  and  urban  development 
and  the  protection  of  the  rights  accorded  by  the  Act;  and 

(b)  develop  memoranda  of  understanding  and  any  necessary  implementing 
procedures  among  executive  agencies  designed  to  provide  for  consultation 
and  the  coordination  of  Federal  efforts  to  further  fair  bousing  through  the 
affirmative  administration  of  programs  and  activities  relating  to  housing 
and  urban  development,  including  coordination  of  the  investigation  of  com- 
plaints or  other  information  referred  to  the  Secretary  as  required  by  section 
2-204  of  this  order  that  would  constitute  a  violation  of  the  Act  or,  where 
relevant,  other  Federal  laws.  Existing  memoranda  of  understanding  shall 
remain  in  e^ect  until  superseded. 

3-304.  In  connection  with  carrjring  out  functions  under  this  order,  the  Sec- 
retary of  Housing  and  Urban  Development  is  authorized  to  request  from 
any  executive  agency  such  information  and  assistance  as  the  Secretary  deems 
necessary.  Each  agency  shall  furnish  sudi  information  to  the  extent  permitted 
by  law  and,  to  the  extent  practicable,  provide  assistance  to  the  Secretary. 

Sec.  4.  Specific  fiesponsibilities. 

4-401.  In  implementing  the  responsibilities  under  sections  2-201,  2-202, 
2-203,  and  section  3  of  this  order,  the  Secretary  of  Housing  and  Urban 
Development  shall,  to  the  extent  permitted  by  law: 

(a)  promulgate  regulations  in  consultation  with  the  Department  of  Justice 
and  Federal  banking  agencies  regarding  programs  and  activities  of  executive 
agencies  related  to  housing  and  urban  development  that  shall: 

(1)  describe  the  functions,  organization,  and  operations  of  the  Presi- 
dent's Fair  Housing  Council; 

(2)  describe  the  types  of  programs  and  activities  defined  in  section 
1-102  of  this  order  that  are  subject  to  the  order, 

(3)  describe  the  responsibilities  and  obligations  of  executive  agencies 
in  ensuring  that  programs  and  activities  are  administered  and  exe- 
cuted in  a  manner  that  furthers  fair  housing: 

(4)  describe  the  responsibilities  and  obligations  of  applicants,  partici- 
pants, and  other  persons  and  entities  involved  in  housing  and  urban 
development  progranu  and  activities  affirmatively  to  further  the 
goal  of  fair  housing;  and 
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(5)  describe  a  method  to  identify  impediments  in  programs  or  activi- 
ties that  restrict  fair  housing  choice  and  implement  incentives  that 
will  maximize  the  achievement  of  practices  that  affirmatively  further 
fair  housing. 

(b)  coordinate  executive  agency  implementation  of  the  requirements  of 
this  order  and  issue  standards  and  procedures  regarding: 

(1)  the  administration  of  programs  and  activities  relating  to  housing 
and  urban  development  in  a  manner  affirmatively  to  further  fair 
housing:  and 

(2)  the  cooperation  of  executive  agencies  in  furtherance  of  the  Sec- 
retary of  Housing  and  Urban  Development's  authority  and  respon- 
sibility under  the  Act. 

4-402.  Within  180  days  of  the  publication  of  final  regulations  by  the  Secretary 
of  Housing  and  Urban  Development  under  section  4-401  of  this  order, 
the  head  of  each  executive  agency  shall  publish  proposed  regulations  provid- 
ing for  the  administration  of  programs  and  activities  relating  to  housing 
and  urban  development  in  a  manner  affirmatively  to  further  fair  housing, 
consistent  with  the  Secretary  of  Housing  and  Urban  Development's  regula- 
tions, and  with  the  standards  and  procedures  issued  pursuant  to  section 
4-401  (b)  of  this  order.  As  soon  as  practicable  thereafter,  each  executive 
agency  shall  issue  its  final  regulations.  All  executive  agencies  shall  formally 
submit  all  such  proposed  and  final  regulations,  and  any  related  issuances 
or  standards,  to  the  Secretary  of  Housing  and  Urban  Development  at  least 
30  days  prior  to  public  announcement. 

4-403.  The  Secretary  of  Housing  and  Urban  Development  shall  review  pro- 
posed regulations  and  standards  prepared  pursuant  to  section  4-402  of  this 
order  to  ensure  conformity  with  the  purposes  of  the  Act  and  consistency 
among  the  operations  of  the  various  executive  agencies  and  shall  provide 
comments  to  executive  agencies  with  respect  thereto  on  a  timely  basis. 

4-404.  In  addition  to  promulgating  the  regulations  described  in  section 
4-401  of  this  order,  the  Secretary  of  Housing  and  Urban  Development  shall 
promulgate  regulations  describing  the  nature  and  scope  of  coverage  and 
the  conduct  prohibited,  including  mortgage  lending  discrimination  and  prop- 
erty insurance  discrimination. 

Sec.  5 .  A  dministratJve  Enforcement. 

5-501.  The  head  of  each  executive  agency  shall  be  responsible  for  enforce- 
ment of  this  order  and,  unless  prohibited  by  law,  shall  cooperate  and  provide 
records,  data,  and  documentation  in  connection  with  any  other  agency's 
investigation  of  compliance  with  provisions  of  this  order. 

5-502.  If  any  executive  agency  concludes  that  any  person  or  entity  (including 
any  State  or  local  public  agency)  applying  for  or  participating  in.  or  super- 
vised or  regulated  under,  a  program  or  activity  relating  to  housing  and 
urban  development  has  not  complied  with  this  order  or  any  applicable 
rule,  regulation,  or  procedure  issued  or  adopted  pursuant  to  this  order, 
it  shall  endeavor  to  end  and  remedy  such  violation  by  informal  means, 
including  conference,  conciliation,  and  persuasion.  An  executive  agency 
need  not  pursue  informal  resolution  of  matters  where  similar  e^orts  made 
by  another  executive  agency  have  been  unsuccessful,  except  where  otherwise 
required  by  law.  In  the  event  of  failure  of  such  informal  means,  the  executive 
agency,  in  conformity  with  rules,  regulations,  procedures,  or  policies  issued 
or  adopted  by  it  pursuant  to  section  4  of  this  order  hereof,  shall  impose 
such  sanctions  as  may  be  authorized  by  law.  To  the  extent  authorized 
by  law,  such  sanctions  may  include: 

(a)  cancellation  or  termination  of  agreements  or  contracts  with  such  person, 
entity,  or  any  State  or  local  public  agency; 

(b)  refusal  to  extend  any  further  aid  under  any  program  or  activity  adminis- 
tered by  it  and  affected  by  this  order  until  it  is  satisfied  that  the  affected 


Federal  Register  /  Vol.  59,  No.  13  /  Thursday,  January  20,  1994  /  Presidential  Documents 

person,  entity,  or  State  or  local  public  agency  will  comply  with  the  rules, 
regulations,  and  procedures  issued  or  adopted  pursuant  to  this  order; 

(c)  refusal  to  grant  supervisory  or  regulatory  approval  to  such  person, 
entity,  or  State  or  local  public  agency  under  any  program  or  activity  adminis- 
tered by  it  that  is  affected  by  this  order  or  revoke  such  approval  if  previously 
given;  and 

(d)  any  other  action  as  may  be  appropriate  under  law. 

5-503.  Findings  of  any  violation  under  section  5-502  of  this  order  shall 
be  promptly  reported  by  the  head  of  each  executive  agency  to  the  Secretary 
of  Housing  and  Urban  Development  and  the  Attorney  General.  The  Secretary 
of  Housing  and  Urban  Development  shall  forward  this  information  to  all 
other  executive  agencies. 

5-504.  Any  executive  agency  shall  also  consider  invoking  appropriate  sanc- 
tions against  any  person  or  entity  where  any  other  executive  department 
or  agency  has  initiated  action  against  that  person  or  entity  pursuant  to 
section  5-502  of  this  order,  where  the  Secretary  of  Housing  and  Urban 
Development  has  issued  a  charge  against  such  person  or  entity  that  has 
not  been  resolved,  or  where  the  Attorney  General  has  filed  a  civil  action 
in  Federal  Court  against  such  person  or  entity. 

5-505.  Each  executive  agency  shall  consult  with  the  Secretary  of  Housing 
and  Urban  Development,  and  the  Attorney  General  where  a  civil  action 
in  Federal  Court  has  been  filed,  regarding  agency  actions  to  invoke  sanctions 
under  the  Act.  The  Department  of  Housing  and  Urban  Development,  the 
Department  of  Justice,  and  Federal  banking  agencies  shall  develop  and  coordi- 
nate appropriate  policies  and  procedures  for  taking  action  under  their  respec- 
tive authorities.  Each  decision  to  invoke  sanctions  and  the  reasons  therefor 
shall  be  docxmiented  and  shall  be  provided  to  the  Secretary  of  Housing 
and  Urban  Development  and,  where  appropriate,  to  the  Attorney  General 
in  a  timely  manner. 

Sec  6.  General  Provisions. 

6-601.  Nothing  in  this  order  shall  limit  the  authority  of  the  Attorney  General 
to  provide  for  the  coordinated  enforcement  of  nondiscrimination  require- 
ments in  Federal  assistance  programs  under  Executive  Order  No.  12250. 

6-602.  All  provisions  of  regulations,  guidelines,  and  procedures  proposed 
to  be  issued  by  executive  agencies  pursuant  to  this  order  that  implement 
nondiscrimination  requirements  of  laws  covered  by  Executive  Order  No. 
12250  shall  be  submitted  to  the  Attorney  General  for  review  in  accordance 
with  that  Executive  order.  In  addition,  the  Secretary  shall  consult  with 
the  Attorney  General  regarding  all  regulations  and  procedures  proposed 
to  be  issued  under  sections  4—401  and  4—402  of  this  order  to  assure  consist- 
ency with  coordinated  Federal  efforts  to  enforce  nondiscrimination  require- 
ments in  programs  of  Federal  financial  assistance  pursuant  to  Executive 
Order  No.  12250. 

6-603.  Nothing  in  this  order  shall  affect  the  authority  and  responsibility 
of  the  Attorney  General  to  conunence  any  civil  action  authorized  by  the 
Act. 

6-604.  (a)  Part  IV  and  sections  501  and  503  of  Executive  Order  No.  11063 
are  revoked.  The  activities  and  functions  of  the  President's  Committee  on 
Equal  Opportunity  in  Housing  described  in  that  Executive  order  shall  be 
performed  by  the  Secretary  of  Housing  and  Urban  Development. 

(b)  Sections  101  and  502(a)  of  Executive  Order  No.  11063  are  revised 
to  apply  to  discrimination  because  of  "race,  color,  religion  (creed),  sex, 
disability,  familial  status  or  national  origin."  All  executive  agencies  shall 
revise  regulations,  guidelines,  and  procedures  issued  pursuant  to  Part  II 
of  Executive  Order  No.  11063  to  reflect  this  amendment  to  coverage. 

(c)  Section  102  of  Executive  Order  No.  11063  is  revised  by  deleting  the 
term  "Housing  and  Home  Finance  Agency"  and  inserting  in  lieu  thereof 
the  term  "Department  of  Housing  and  Urban  Development." 
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6-605.  Nothing  in  this  order  shall  affect  any  requirement  imposed  under 
the  Equal  Credit  Opportunity  Act  (15  U.S.C.  1691  et  seq.),  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.)  or  the  Community  Reinvestment 
Act  (12  U.S.C.  2901  et  seq.). 

&-606.  Nothing  in  this  order  shall  limit  the  authority  of  the  Federal  banking 
agencies  to  carry  out  their  responsibilities  under  current  law  or  regulations. 

6-607.  Executive  Order  No.  12259  is  hereby  revoked. 

Sec.  7.  Report. 

7-701.  The  Secretary  of  Housing  and  Urban  Development  shall  submit  to 
the  President  an  annual  report  commenting  on  the  progress  that  the  Depart- 
ment of  Housing  and  Urban  Development  and  other  executive  agencies 
have  made  in  carrying  out  requirements  and  responsibilities  under  this 
Executive  order.  The  annual  report  may  be  consolidated  with  the  annual 
report  on  the  state  of  fair  housing  required  by  section  808(e)(2)  of  the 
Act. 


OjXVjAfLAAA  <rUMidk^«A/N 


|FR  Doc.  94-1532 
Filed  l-lB-94;  4:38  pm] 
Billing  code  319S-01-P 


THE  WHITE  HOUSE. 
January  17,  1994. 


• 


Editorial  note:  For  the  President's  remarks  on  signing  this  order,  see  the  Weekly  Compilation 
of  Presidential  Documents  (vol.  30,  no.  3). 
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new  books  are  hsted  in  the  first  FEDERAL 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartllO 

OPM  Regulation  Posting  Notices; 
Technical  Amendment 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Office  of  Personnel 
Management  is  amending  its  regulations 
on  the  posting  of  personnel  regulations 
in  agencies  to  delete  references  to  the 
Federal  Personnel  Manual  (FPMl.  With 
the  recent  abolishment  of  the  FPM, 
these  references  are  no  longer  valid.  We 
will  continue  to  issue  posting  notices  as 
required  by  statute;  however,  the  notices 
will  no  longer  be  identified  with  the 
Federal  Personnel  Manual  system. 

EFFECTIVE  DATE:  January  20. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  G.  Blackler,  (202)  606-1973. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  553  (b)(3)(B)  and  (d)(3).  good 
cause  exists  for  publishing  this 
amendment  without  general  notice  of 
proposed  rulemaking  and  a  30-day 
delay  in  effectiveness.  This  amendment 
is  non-substantive  in  nature  and  will 
not  affect  current  compliance. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
u  substantial  number  of  small  entities  as 
it  a[Tplies  only  to  operations  of  the 
Federal  Government  and  is  non- 
substantive in  impact. 

List  of  Subjects  in  5  CFR  Part  110 

Government  employees,  Reporting 
and  recordkeeping  requirements. 


Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  part 
110  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  IIO-OPM  REGULATIONS  AND 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  5.  U.S.C  1103;  §  110.201  is  also 
issued  under  5  U.S.C  1104,  5  CFR  5.2  (c)  and 
(d);  44  U.S.C.  3507(n;  5  CFR  part  1320. 

§110.101    [Amended] 

2.  In  §  110.101,  the  introductory  text 
is  amended  by  removing  the  words 
"Federal  Personnel  Manual  (FPM)." 

§110.102    [Amended] 

3.  In  §  110.102,  the  last  sentence  in 
paragraph  (c)  is  amended  by  removing 
the  wortis  "Federal  Personnel  Manual." 
(PR  Doc.  94-1276  Filed  1-19-94;  8:45  am) 

BtUJNOCODE  632S-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  935 
[No.  93-97] 

Advances  to  Capital  Deficient 
Memt>ers,  and  Other  Matters 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulations  to  incorporate  requirements 
governing  secured  loans  (called 
advances)  made  by  the  Federal  Home 
Loan  Banks  (Banks)  to  capital  deficient 
members.  The  final  rule  prohibits  Bank 
lending  to  tangibly  insolvent  members, 
except  at  the  request  of  the  appropriate 
federal  regulator  or  insurer,  and  restricts 
the  Banks  from  lending  to  other  capital 
deficient  members  whose  use  of  Bank 
advances  has  been  prohibited  by  the 
appropriate  federal  regulator  or  insurer. 

In  addition,  the  final  rule  provides 
that  a  Bank  may  allow  a  member  to 
assume  advances  held  by  a  nonmember, 
as  long  as  the  advances  had  previously 
been  extended  by  the  Bank  to  another  of 
its  members.  The  final  rule  also  changes 
the  definition  of  nursing  homes  from 


nonresidential  to  residential  real 
property,  which  means  that  mortgage 
loans  backed  by  nursing  homes  are 
eligible  collateral  for  advances. 
EFFECTIVE  DATE:  February  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Freidel,  Financial  Analyst, 
(202)  408-2976;  Thomas  D.  Sheehan, 
Assistant  Director.  (202)  408-2870, 
District  Banks  Directorate;  James  H. 
Gray  Jr..  Associate  General  Counsel, 
Office  of  Legal  and  External  Affairs, 
(202)  408-2552;  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  23. 1993,  the  Finance 
Board  published  for  30-day  public 
comment  a  proposed  rule  governing 
advances  to  capital  deficient  members 
and  other  matters.  See  58  FR  49446.  The 
provisions  in  the  proposed  rule 
addressing  Bank  lending  to  capital 
deficient  members  closely  paralleled  the 
Finance  Board's  current  policy  on 
lending  to  capital  deficient  members. 

The  Finance  Board  received  six 
comment  letters  on  the  proposed  rule. 
Comment  letters  were  submitted  by 
three  Banks,  two  trade  associations,  and 
a  federal  savings  bank  member.  In 
general,  the  comment  letters  concurred 
with  the  overall  intent  of  the  provisions 
in  the  proposed  rule  addressing  lending 
to  capital  deficient  members,  although 
there  were  confiicting  views  on  the 
point  at  which  access  to  advances 
should  be  restricted.  None  of  the 
comment  letters  addressed  the  transfer 
of  advances,  and  one  comment  letter 
addressed  the  treatment  of  nursing 
home  loans  as  eligible  collateral. 

Based  on  the  comment  letters 
received,  the  Finance  Board  is 
publishing  the  final  rule  on  lending  to 
capital  deficient  members  as  proposed, 
except  that  the  definition  of  tangible 
capital  has  been  changed  to  permit 
members  to  include  purchased  mortgage 
servicing  rights  to  the  extent  a  member 
has  included  such  assets  in  core  or  Tier 
1  capital. 

U.  Analysis  of  Final  Rule 

A.  Lending  to  Capital  Defidient  Members 
1.  Background 

In  April  1992,  the  Finance  Board 
adopted  policy  guidelines  governing  the 
extension  of  advances  to  capital 


Federal  Register  /  VoJ.  59,  No.  13  /  Thursday.  January  20.  1994  /  Rules  and  Regulations 


t  meaibere.  See  Finance  Board 
ion  No.  92-277.1.  The  policy 
es  the  Banks  from  making  new 
li  available  to  members  without 
tangible  capital,  unless  a 
's  regulator  requests  that  the 
ovide  such  hjnding  and  the 
termines  it  can  safely  make  the 
1.  The  Banks  may  extend  new 
s  to  undercapitalized  but 
members  without  regulatory 
1,  but  must  refrain  from  doing  so 
quest  of  the  appropriate  federal 
agent7  or  insurer.  The  policy 
the  Banks  to  renew  existing 
s  to  tangibly  insolvent  members 
s  of  up  to  30  days  without 
ry  approval. 

o  the  adoption  of  these  policy 
es,  there  were  no  finance 
landated  restrictions  on  a  Bank's 
>  lend  to  an  insolvent  member, 
era!  Home  Lofln  Bank  Act  (Bank 
s  not  address  lending  to  capital 
t  members.  Although  the 
nature  of  advances  generally 
the  Banks  from  creda  risk,  the 
Board  was  concerned  that,  by 
idvances  avaiiab'e  to  certain 
deficient  members,  a  Bank  could 
ently  contravene  the  wishes  of 
jrs  federal  regulator. 

advances  to  Members  Without 
Tangible  Capital 

n  935.5(b)  of  the  final  rule 
a  Bank  h'om  making  a  new 
to  a  member  that  does  not  have 
tangible  capital,  unless  the 
ate  federal  banking  agency  or 
equests  in  writing  that  funding 
available  to  such  member. 
)35.5(b)  of  the  final  rule  also 
each  Bank  to  promptly  provide 
ice  Board  with  a  copy  of  any 
tten  request.  A  Bank  shall  use 
recently  available  Report  of 
n  and  Income  (Call  Report), 
nancial  Report  (TFR),  or  other 
y  report  of  financial  condition 
line  whether  a  member  has 
tangible  capital, 
mment  letters  provided 
ig  views  on  the  appropriate 
■equire  regulatory  approval  for 
access  to  advances.  One  Bank 
ter  believes  the  regulators 
lave  adequate  authority  and 
limit  advance  borrowings  by 
eficient  and  ijgisolvent 
.  The  Bank  commented  that  it 
:essary  for  the  Banks  to  become 
e  regulatory  process  by 
g  themselves  to  the  direction  of 
holders'  regulators. 
!  association  for  community 
ecommended  that  the  final  rule 
the  Banks  from  making 
to  critically  undercapitalized 


members  (i.e.,  members  with  tangible 
capital  equal  to  two  percent  or  less  of 
assets)  without  regulatory  approval. 

A  thrift  trade  association  commented 
that  the  Banks  should  be  permitted  to 
lend  to  members  without  positive 
tangible  capital  unless  the  appropriate 
federal  regulator  objects.  The  conunent 
letter  notes  that  the  decision  to  fund  an 
advance  should  be  an  independent 
credit  decision  made  by  a  Baidc  and  that 
the  Banks  are  protected  from  default  by 
full  coUateralization.  The  trade 
association  also  recommended  that  the 
final  rule  allow  the  Banks  to  lend  to 
tangibly  insolvent  members  with 
approved  capital  restoration  plans 
without  regulatory  approval. 

While  the  Finance  board  agrees  that 
the  federal  banking  regulators  have 
considerable  authority  to  supervise 
member  activities,  the  purpose  of  this 
final  rule  is  to  ensure  tnat  the  Banks  do 
not  inadvertently  contravene  the 
supervisory  objectives  of  a  member's 
primary  federal  regulator.  The 
provisions  in  this  final  rule  prohibiting 
Bank  lending  to  tangibly  insolvent 
members  have  been  in  effect  since  April 
1992  as  part  of  the  Finance  Board's 
policy  on  limiting  Bank  lending  to 
capital  deficient  members.  Since  these 
provisions  have  been  quite  effective,  the 
Finance  Board  does  not  see  any  reason 
to  eliminate  them. 

The  final  rule  uses  tangible 
insolvency,  rather  than  the  definition  of 
critically  undercapitaHzed,  as  the 
threshold  level  for  requiring  regulatory 
approval  of  new  advances.  The  Finance 
Board  considers  the  insolvency  criterion 
to  be  appropriate  because  it  limits 
access  by  insolvent  members  while 
providing  a  measure  of  flexibihty  for 
capital  deficient  members  unless  the 
appropriate  federal  banking  agency  or 
insurer  objects.  The  Finance  Board 
believes  it  is  more  appropriate  for  the 
federal  banking  agencies  and  insurer  to 
determine  whether  a  critically 
undercapitalized  member  should  have 
access  to  Bank  advances,  than  for  the 
Finance  Board  to  take  unilateral  action 
and  prohibit  the  Banks  from  providing 
advances  to  such  members. 

Regarding  the  comment  that  the 
Banks  be  permitted  to  lend  to  a  tangibly 
insolvent  member  unless  the  member's 
appropriate  regulator  objects,  the 
Finance  Board  believes  that  requiring 
regulatory  approval  for  Bank  lending  to 
insolvent  members  provides  greater 
assurance  that  the  objective  of  the  final 
rule  will  be  met.  Regarding  the 
suggestion  that  tangibly  insolvent 
members  operating  under  approved 
capital  restoration  plans  be  permitted  to 
borrow  new  advances  without 
regulatory  approval,  the  Finance  Board 


believes  that  tangible  solvency  rather 
than  approval  of  a  capital  restoration 
plan  should  be  the  criterion  for 
determining  access  to  advances  without 
regulatory  approval.  The  regulator  may 
request  that  funding  for  a  tangibly 
insolvent  member  be  continued. 

The  federal  savings  bank  member 
commenter  generally  agreed  with  the 
proposed  rule  but  expressed  concern 
about  Bank  lending  to  members  without 
positive  tangible  capital,  even  with 
regulatory  approval.  The  commenter 
recommended  that  provisions  be 
included  in  the  final  rule  to  ensure  that 
a  Bank's  collateral  position  is  secured 
should  a  member  borrower  be  placed  in 
receivership.  However,  this  is 
unnecessary  since  section  10(a)  of  the 
Bank  Act  (12  U.S.C  1430(a))  requires 
that  advances  be  fully  secured  and  that 
each  Bank,  at  the  time  an  advance  is 
originated  or  renewed,  obtain  and 
maintain  a  security  interest  in  certain 
specified  types  of  eligible  collateral. 

Therefore,  §  935.5(b)  is  being  adopted 
in  the  final  rule  as  proposed. 

3.  Renewal  of  Advances  to  Members 
Without  Positive  Tangible  Capital 

Section  935.5(c)(1)  of  the  final  rule 
permits  a  Bank  to  renew  an  outstanding 
advance  to  a  member  without  positive 
tangible  capital  for  successive  terms  of 
up  to  30  days  each.  This  provision  is 
intended  to  allow  a  Bank  to 
accommodate  a  tangibly  insolvent 
member's  need  to  find  alternative 
funding  sources,  while  also  limiting  the 
Bank's  exposure  to  a  weak  institution. 
This  section  of  the  final  rule  also 
prohibits  a  Bank  from  renewing 
advances  to  tangibly  insolvent  members 
if  the  appropriate  federal  banking 
agencY  or  insurer  objects.  Section 
935.5(c)(2)  of  the  final  rule  provides  that 
a  Bank  may  rertew  an  advance  to  a 
member  without  positive  tangible 
capital  for  a  term  greater  than  30  days 
at  the  written  request  of  the  appropriate 
federal  banking  agency  or  insurer. 

The  thrift  trade  association 
commenter  recommended  that  the 
Banks  be  permitted  to  renew  advances 
to  a  tangibly  insolvent  member  for 
periods  of  any  length,  unless  the 
member's  regulator  requests  that  the 
Bank  not  do  so.  The  Finance  Board  does 
not  consider  this  change  to  be  necessary 
since  the  final  rule  provides  the  Banks 
with  the  flexibility  to  renew  an  advance 
for  successive  30-day  terms.  This  allows 
the  Bank  to  reassess  the  advisability  of 
such  renewals  at  regular  intervals. 
Furthermore,  the  Finance  Board 
believes  that  the  renewal  of  outstanding 
advances  to  tangibly  insolvent  members 
should  be  a  temporary  measure  until  the 
member  finds  alternative  funding 


i 
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sources.  Therefore,  §  935.5(c)  is  being 
adopted  as  proposed. 

4.  Lending  to  Capital  Deficient  But 
Solvent  Members 

Section  935.5(d)  of  the  final  rule 
authorizes  the  Banks  to  make  new 
advances  and  renew  outstanding 
advances  to  capital  deficient  members 
(defined  as  members  that  fail  to  meet 
their  minimum  capital  requirements) 
that  have  positive  tangible  capital. 
However,  the  final  rule  also  directs  the 
Banks  not  to  make  new  advances  or 
renew  outstanding  advances  to  such 
capital  deficient  members  upon  receipt 
of  written  notification  from  the 
appropriate  federal  regulator  that  the 
member's  access  to  advances  has  been 
prohibited. 

The  Finance  Board  want^  to  ensure 
that  the  Banks  do  not  lend  to  members 
whose  access  to  advances  has  been 
restricted  by  the  appropriate  federal 
banking  agency  or  insurer.  However,  the 
Finance  Board  also  wants  to  ensure  that 
the  federal  regulators,  and  not  the 
Banks,  have  the  responsibility  for 
determining  whether  a  member's  access 
to  funding  should  be  restricted  and  for 
enforcing  any  directives  that  limit  the 
member's  access  to  advances.  The 
Finance  Board  therefore  believes  that  it 
is  appropriate  for  a  Bank  to  refrain  from 
lending  to  a  capital  deficient  but 
tangibly  solvent  member  after  the 
appropriate  federal  banking  agency  or 
insurer  has  established  restrictions  on 
the  member's  access  to  Bank  advances. 

Accordingly,  the  final  rule  directs  the 
Banks  to  refrain  from  lending  to  a 
capital  deficient  but  solvent  member 
once  the  Bank  receives  vmtten  notice 
fi^m  the  appropriate  federal  regulator 
that  the  member's  use  of  Bank  advances 
has  been  prohibited.  The  Bank  may 
resiune  lending  to  such  a  member  once 
it  receives  a  written  statement  from  the 
appropriate  federal  banking  agency  or 
insurer  that  re-establishes  the  member's 
access  to  advances. 

The  community  banker  trade 
association  recommended  that  members 
that  have  been  precluded  from 
borrowing  by  their  regulators  be 
permitted  to  petition  the  regulators  for 
the  resumption  of  funding.  The 
commenter  believes  that  the  proposed 
rule  is  unclear  as  to  when  the  regulator 
would  be  prompted  to  request  the 
resumption  of  Bank  funding  to  an 
undercapitalized  member. 

The  proposed  rule  provided  that  a 
Bank  may  resume  funding  to  a  capital 
deficient  but  solvent  member  if  it 
receives  a  written  statement  from  the 
appropriate  federal  banking  agency  or 
insurer  which  re-establishes  the 
member's  ability  to  use  advances.  A 


member  is  always  entitled  to  petition  its 
federal  regulator  or  insurer.  Therefore, 
adding  a  provision  to  allow  a  member 
to  petition  its  regulator  is  unnecessary. 
In  addition,  since  the  Finance  Board  has 
no  jurisdiction  in  this  area,  such  a 
provision  would  not  be  enforceable. 
Accordingly,  §  935.5(d)  is  being  adopted 
in  the  final  rule  as  proposed. 

5.  Bank  Determination  That  It  Can 
Safely  Make  an  Advance 

Section  935.5(a)(3)  reiterates  the 
provision  in  the  Bank  Act  that  all 
advances,  including  advances  to 
tangibly  insolvent  members  made  at  the 
request  of  the  appropriate  federal 
banking  agency  or  insurer,  can  only  be 
made  if  the  Bank  determines  that  it  can 
safely  make  the  advance  to  the  member. 
See  12  U.S.C.  1430(a). 

6.  Report  of  Outstanding  Bank  Advances 

Section  935.5(e)  of  the  final  rule 
requires  each  Bank  to  provide  the 
Finance  Board  with  a  monthly  report  of 
outstanding  Bank  advances  and 
commitments  to  all  members.  Section 
935.5(e)  also  directs  the  Banks,  upon 
written  request  from  a  member's 
appropriate  federal  banking  agency  or 
insurer,  to  provide  to  such  entity 
information  on  advances  and 
commitments  outstanding  to  the 
member. 

7.  Capital  Deficient  Members  That  Are 
Not  Federally  Insured  Depositories 

Section  935.5(f)  of  the  final  rule 
requires  that,  in  the  case  of  members 
that  are  not  federally  insured  depository 
institutions,  the  relevant  provisions  in 
§  935.5(b),  (c),  (d)  and  (e)  apply  to  a 
member's  state  regulator  acting  in  a 
capacity  similar  to  an  appropriate 
federal  banking  agency  or  insurer. 

8.  Advance  Commitments 

Section  935. 5(g)  of  the  final  rule 
provides  that  the  written  advances 
agreement  required  by  §  935.4(b)(2)  of 
the  Finance  Board's  regulations,  or  the 
written  advances  application  required 
by  §  935.4(a)  of  the  Finance  Board's 
regulations,  stipulate  that  a  Bank  shall 
not  fund  commitments  for  advances, 
including  Community  Investment 
Program  and  Affordable  Housing 
Program  advance  commitments, 
previously  made  to  members  whose 
access  to  advances  was  subsequently 
restricted  pursuant  to  §  935.5. 
Consistent  with  §  935.8  of  the  Finance 
Board's  advances  regulation,  a  Bank 
may  charge  the  member  a  fee  for  a 
commitment  cancellation  resulting  from 
the  restrictions  in  §935.5. 

Section  935.5(g)  of  the  proposed  rule 
provided  that  all  commitments  entered 


into  after  August  25, 1993  were  subject 
to  the  restrictions  in  §  935.5  to  ensure 
that  commitments  entered  into  by  the 
Banks  from  the  time  the  proposed  rule 
was  approved  did  not  result  in  the 
Banks  inadvertently  circumventing  the 
wishes  of  the  federal  banking  agencies 
or  insurer.  The  Finance  Board  reasoned 
that  immediate  application  of  the 
restrictions  on  advance  commitments 
was  justifiable,  given  that  the  Banks  and 
their  members  have  been  aware  of  the 
Finance  Board's  views  on  lending  to 
capital  deficient  members  since  the 
adoption  of  the  Finance  Board's  capital 
deficient  lending  policy  on  April  22, 
1992.  The  Finance  Board  specifically 
requested  comment  on  this  issue. 

Two  comment  letters  addressed  this 
issue.  The  community  banker  trade 
association  expressed  support  for  this 
provision.  The  second  commenter,  a 
Bank,  opposed  the  provision.  The  Bank 
wrote  that  the  final  rule  should  not 
affect  commitments  made  before  the 
Banks  had  received  notice  of  the 
proposed  limitation  and  had  an 
opportunity  to  assimilate  the 
requirement  into  their  operations  and 
applicable  credit  documentation. 

However,  as  stated  earlier,  the«Banks 
have  been  subject  to  limitations  on 
lending  to  capital  deficient  members 
since  April  1992.  The  Finance  Board 
believes  this  is  adequate  notice.  Further, 
there  is  good  cause  to  make  the 
limitation  on  commitments  effective 
August  25, 1993,  because  using  this  date 
allowed  the  Banks  to  adjust  their 
lending  policies  to  avoid  making 
commitments  to  lend  that  would 
contravene  the  requirements  of  the  final 
rule.  Therefore,  §  935.5(g)  is  being 
adopted  in  the  final  rule  as  proposed. 

Another  Bank  commented  more 
generally  on  the  commitment  provisions 
in  §  935.5(g).  It  opposes  the  provision 
precluding  a  Bank  from  funding  an 
outstanding  commitment  to  a  capital 
deficient  member  if  the  appropriate 
federal  regulator  has  restricted  the 
member's  access  to  advances.  The'Bank 
believes  this  requirement  could  result  in 
potential  asset/liability  management 
complications  and  funding  costs  for  the 
Bank,  and  could  have  serious  negative 
implications  for  the  Bank's  membership 
and  marketing  efforts. 

The  Finance  Board  believes  it  is 
doubtful  that  a  member  would  ask  a 
Bank  to  fund  an  outstanding 
commitment  once  the  member  has  been 
prohibited  by  its  regulator  from  access 
to  Bank  advances,  and  does  not  believe 
that  a  Bank  should  provide  a  member 
with  funding  that  has  been  explicitly 
prohibited  by  the  member's  regulator.  A 
Bank's  asset/liability  management  costs 
should  be  minimized  since  a  Bank  may 
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fee  if  it  is  required  to  cancel  an 

ing  commitment  due  to 

y  action.  Therefore,  §  935.5(g) 

adopted  in  the  final  rule  as 
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definition  of  tangible  capital  include 
certain  qualifying  intangible  assets  such 
as  purchased  mortgage  servicing  rights. 

The  proposed  rule  sought  to 
incorporate  definitions  that  the  Banks 
could  easily  verify  using  currently 
available  regulatory  reports.  Tangible 
equity  is  not  reported  on  the  Call  Report 
filed  by  commercial  bank  members,  and 
capital  measured  according  to  the 
prompt  corrective  action  definitions  is 
not  reported  on  the  Call  Report  or  the 
TFR.  Therefore,  if  these  definitions  were 
used,  the  Banks  or  their  members  would 
be  required  to  perform  a  separate 
calculation  to  determine  a  member's 
capital  level.  The  Finance  Board 
believes  that  this  requirement  would 
place  an  unnecessary  regulatory  burden 
on  the  Banks  and  their  members. 

However,  the  Finance  Board  agrees 
with  the  commenters  that  since  both 
commercial  bank  and  thrift  members 
may  include  a  certain  amount  of 
purchased  mortgage  servicing  rights 
(PMSRs)  In  their  calculation  of  core  or 
Tier  1  capital,  it  is  appropriate  that  such 
assets  also  be  included  in  tangible 
capital  for  the  purpose  of  determining 
access  to  advances.  Since  PMSRs  are  a 
line  item  on  the  Call  Report  and  TFR, 
this  should  not  place  an  undue 
reporting  burden  on  the  members. 
Therefore,  the  Finance  Board  has 
decided  to  change  the  definition  of 
tangible  capital  in  §  935.1  of  the  final 
rule  to  include  PMSRs,  to  the  extent 
such  assets  are  included  in  the 
member's  calculation  of  core  or  Tier  1 
capital  as  reported  in  the  member's  TFR. 
Call  Report,  or  other  regulatory  report  of 
financial  condition.  At  the  present  time, 
thrifts  and  commercial  banxs  may 
include  PMSRs  in  core  or  Tier  1  capital 
In  an  amount  up  to  50  percent  of  core 
or  Tier  1  capital.  See  e.g.,  12  CFR 
325.6(e)(3)  (1993). 

For  members  that  are  not  federally 
insured  depository  institutions,  the 
Bank  shall  define  intangible  assets; 
provided  that  a  Bank  shall  include  a 
member's  PMSRs  to  the  extent  such 
assets  are  included  for  the  purpose  of 
meeting  regulatory  capital  reouirements. 

The  community  banker  traae 
association  also  reconmiended  that  the 
definition  "capital  deficient  member"  in 
the  proposed  rule  be  replaced  by  the 
definition  of  undercapitalized  in  the 
banking  agencies'  prompt  corrective 
action  regulations.  However,  the  term 
"capital  deficient  member,"  which  is 
defined  as  an  institution  that  fails  to 
meet  its  minimum  regulatory  capital 
requirements,  has  been  used  since  the 
Finance  Board  adopted  its  policy  in 
1992.  Given  that  the  Banks  and  their 
membership  are  familiar  with  this  term, 
the  Finance  Board  does  not  see  any 


reason  to  change  it.  Therefore,  the 
definition  of  "capital  deficient  member" 
is  being  adopted  as  proposed. 

B.  Transfer  of  Advances 

The  final  rule  amends  §935.17  of  the 
Finance  Board's  advances  regulation, 
which  governs  the  transfer  of  advances. 
Section  935.17  provides  that  a  Bank 
may  allow  one  of  its  members  to  assume 
advances  previously  extended  by  the 
Bank  to  another  of  its  members.  The 
final  rule  amends  this  section  to  provide 
that  a  Bank  may  allow  a  member  to 
assume  advances  held  by  a  nonmember, 
provided  the  advances  were  originated 
by  the  Bank. 

The  Banks  generally  may  not  make 
advances  to  norunembers,  except  in  the 
limited  cirounstances  provided  for  in 
section  10b  of  the  Bank  Act,  12  U.S.C 
1430b.  However,  a  nonmember,  through 
acquisition  of  a  member  institution,  may 
assume  outstanding  Bank  advances  held 
by  the  acquired  member.  Section 
935.17,  as  amended,  authorizes  a  Bank 
to  allow  the  transfer  of  advances  from  a 
nonmember  to  a  member,  provided  the 
advance  was  originated  by  the  Bank, 
and  provided  the  assumption  complies 
with  the  requirements  governing  the 
issuance  of  new  advances.  A  Bank  may 
charge  an  appropriate  fee  for  processing 
the  transfer.  No  comments  were 
received  on  this  provision  and  §  935.17 
of  the  final  rule  is  being  adopted  as 
proposed. 

C.  Treatment  of  Nursing  Homes  as 
Residential  Property 

In  the  Finance  Board's  final  advances 
rule  pubhshed  on  May  20, 1993.  see  58 
FR  29456.  nursing  homes  were  treated 
as  nonresidential  property,  thus  making 
mortgages  on  nursing  homes  ineligible 
as  collateral  for  advances.  The  Finance 
Board  has  subsequently  reconsidered 
this  issue  and  determined  that 
mortgages  on  nursing  homes  have  a 
sufficiently  residential  character  to  be 
treated  as  residential  real  property,  thus 
making  them  eligible  to  be  accepted  as 
collateral  for  advances.  One  comment 
letter  addressed  this  provision.  The 
commenter.  a  Bank,  believes  this 
treatment  of  nursing  homes  will  assist 
the  Banks  in  fulfilHng  their  housing 
mission,  without  exposing  them  to 
unnecessary  risk.  Therefore,  as 

Eroposed.  the  final  rule  deletes  nursing 
omes  from  the  definition  of 
"nonresidential  real  propwrty"  and 
includes  nursing  homes  in  the 
definition  of  "multifamily  property." 
Thus,  mortgage  loans  backed  by  nursing 
homes  are  eligible  collateral  for  an 
advance. 
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nL  Paperwork  Redaction  Act 

Section  935.5(6)  of  the  final  rule  will 
require  the  Banks  to  report  certain 
information  to  the  Finance  Board. 
However,  §93S.5(e)  does  not  involve  a 
"collection  of  information"  for  piirposes 
of  the  Paperwork  Jleduction  Act  because 
§  935.5(e)  does  not  require  the  Banks  to 
collect  any  additional  information  from 
the  public.  The  Paperwork  Reduction 
Act  defines  "collection  of  information" 
to  include  the  obtaining  of  facts  or 
opinions  from  ten  or  more  persons 
"other  than  •  •  •  instrumentahties 
•  *  'ofthe  United  States."  44  U.S.C. 
3502(4)(A). 

The  Banks  are  considered  to  be 
instrumentalities  of  the  United  States 
under  statute  and  case  law.  See  12 
U.S.C  1431(e)(1):  Faheyv.  O'MelvenySr 
Myers.  200  F.2d  420,  446  (9th  Or.  1952) 
("a  Federal  H(Hne  Lx>an  Bank  is  a  federal 
Instrumentality  organized  to  carry  out 
public  poUcy  •  •  •"  Id.);  Association  of 
Data  Processing  Service  Organizations 
V.  Fed.  Home  Loan  Bank  Board.  568 
F.2d  478  (6th  Qr.  1977)  (court  found 
Banks  to  be  federal  instrumentahties  in 
action  preventing  a  Bank  from  providing 
cn-Une  data  processing  sarvicesh  Qsei* 
Bonsu  v.  Fed.  Home  Loan  Bank  of  New 
York.  728  F.  Supp.  95.  97-98  (SJ).N.Y. 
1389)  (Banics  held  to  be  federal 
instrumentahties  in  an  employment 
context). 

Reporting  requirements  imposed 
upon  the  Banks  are  not  "collection[s]  of 
information"  unless  the  collection  is  for 
general  statistical  purposes.  See  12 
U.S.C  3502(4)(B).  The  information  that 
the  Banks  are  required  to  provide  the 
Finance  Board  in  §  935.5(e)  is  not  for 
general  statistical  purposes  and. 
therefore,  is  not  an  information 
collection  under  the  Paperwork 
Reduction  Act.  Accordingly,  this  final 
rule  does  not  require  any  reporting 
under  the  Paperwork  Reduction  Act. 

IV.  Regulatory  Flexibility  Act 

The  final  rule  appUes  to  all  Bank 
members,  regardless  of  their  sire.  The 
final  rule  does  not  contain  any 
requirements  that  the  Finance  Board 
believes  will  have  a  disprm;>ortionate 
imfMct  on  small  entities.  Inerefore,  it  is 
certified,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  that  this  final  rule,  as 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Sobiects  io  12  CFR  Part  935 

Advances,  Credit,  Federal  home  loan 
banks. 


The  Finance  Board  hereby  amends 
chapter  DC.  title  12.  Code  of  Federal 
Regulations,  as  follows: 

PART  035— ADVANCES 

1.  The  authority  citation  for  part  935 
is  revised  to  read  as  follows: 

AuthoritT:  12  US.C  1422b(a)(l],  1426, 
1429, 1430, 1430b,  1431. 

Subpart  A— Advances  to  Members 

2.  Section  935.1  is  amended  by 
revising  the  definitions  of  "Insurer." 
"Multifamily  property,"  and 
"Nonresidential  real  property"  and  by 
adding  the  following  definitions  in 
appropriate  alphabetical  order  to  read  as 
follows: 

S  935.1    Definitions. 


Capital  deficient  member  means  a 
memoer  that  fails  to  meet  its  minimum 
regulatory  capital  requirements  as 
defined  or  otherwise  required  by  the 
member's  appropriate  federal  banking 
agency,  insurer  or,  in  the  case  of 
members  that  are  not  federally  insured 
depository  institutions,  state  regulator. 

Insurer  means  the  Federal  Deposit 
Insiuance  Corporation  for  "insured 
depository  institutions"  as  defined  in  12 
U.S.C  1813(c)(2)  and  the  National 
Credit  Union  Administration  for 
federally  insured  credit  unions. 

Multifamily  property  means,  for 
purposes  of  this  part: 

(l](i)  Real  property  that  is  solely 
residential  and  which  includes  five  or 
more  dwelling  units;  or 

(ii)  Real  property  which  includes  five 
or  more  dwelling  units  with  commercial 
units  combined,  provided  the  property 
is  primarily  residential. 

(2)  Multifamily  property  as  defined  in 
this  section  includes  nursing  homes, 
dormitories  and  homes  for  the  elderly. 

Nonresidential  real  property  means, 
for  purposes  of  this  part,  real  property 
not  used  for  residential  purposes, 
including  business  or  industrial 
property,  hotels,  motels,  churches, 
hospitals,  educational  and  charitable 
institutions,  clubs,  lodges,  association 
buildings,  golf  courses,  recreational 
facilities,  farm  property  not  containing  a 
dwelling  unit,  or  similar  types  of 
property,  except  as  otherwise 
determined  by  the  Board  in  its 
discretion. 
•        •        •        •        • 

State  regulator  means  a  state 
insurance  commissioner  or  state 
regulatory  entity  with  primary 


responsibility  for  supervising  a  member 
boiTOwer  that  is  not  a  fiBderally  insured 
depository  institution. 
Tangible  capital  means: 

(1)  Capital,  calculated  according  to 
GAAP,  less  "intangible  assets"  except 
for  piuchased  mortgage  servicing  rights 
to  the  extent  such  assets  are  included  in 
a  member's  core  or  Tier  1  capital,  as 
reported  in  the  member's  Thrift 
Financial  Report  fior  members  whose 
primary  federal  regulator  is  the  OTS,  or 
as  reported  in  the  Report  of  Condition 
and  Lacome  for  members  whose  primary 
federal  regulator  is  the  FDIC  the  OOC 
or  the  Board  of  Governors  of  the  Federal 
Reserve  System. 

(2)  Capital  calculated  according  to 
GAAP,  less  intangible  assets,  as  defined 
by  a  Bank  fior  members  which  are  not 
regulated  by  the  OTS.  the  FDIC  the 
OCC  or  the  Board  of  Governors  of  the 
Federal  Reserve  System;  provided  that  a 
Bank  shall  include  a  member's 
purchased  mortgage  servicing  rights  to 
the  extent  such  assets  are  included  for 
the  purpose  of  meeting  regulatory 
capital  requirements. 

3.  Section  935.5  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(2)  and  adding  in  its  place 
";  and"  and  adding  paragraphs  (a)(3) 
and  (b)  through  (g)  to  read  as  follows; 

1935.5    Limitations  on  ecceee  to  edvancee. 

(a)*    •    • 

(3)  Make  advances  and  renewals  only 
if  the  Bank  determines  that  it  may  safely 
make  such  advance  or  renewal  to  the 
member,  including  advances  and 
renewals  made  pursuant  to  this  section. 

(b)  New  advances  to  members  without 
positive  tangible  capital.  (1)  A  Bank 
shall  not  make  a  new  advance  to  a 
member  without  positive  tangible 
capital  unless  the  member's  appropriate 
federal  banking  agency  or  insiuer 
requests  in  writii^  that  the  Bank  make 
such  advance.  The  Bank  shall  promptly 
provide  the  Finance  Board  with  a  copy 
of  any  such  request 

(2)  A  Bank  shall  use  the  most  recently 
available  Thrift  Financial  Report,  Report 
of  Condition,  and  Income  or  other 
regulatory  report  of  financial  condition 
to  determine  whether  a  member  has 
positive  tangible  capital. 

(c)  Renewals  of  advances  to  members 
without  positive  tangible  capital.  (1) 
Renewal  for  30-day  terms.  A  Bank  may 
renew  outstanding  advances,  for 
successive  terms  of  up  to  30  days  each, 
to  a  member  without  positive  tangible 
capital:  provided,  however,  that  a  Bank 
shall  honor  any  written  request  of  the 
appropriate  federal  banking  agency  or 
insxuer  that  the  Bank  not  renew  such 
advances. 
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valfor  longer  than  30-day 
ink  may  renew  outstanding 
)  a  member  without  positive 
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nces  to  capital  deficient  but 
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ling  advance  to  a  capital 
ember  that  has  positive 
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ank  shall  not  lend  to  a 
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ice  from  the  appropriate 
king  agency  or  insurer  that 
r's  use  of  Bank  advances  has 
)ited.  The  Bank  shall 
rovide  the  Finance  Board 
'  of  any  such  notice. 
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tal  deficient  member  if  the 
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I  Finance  Board  with  a 
port  of  the  advances  and 
its  outstanding  to  each  of  its 

monthly  report  shall  be  in  a 
n  a  form  prescribed  by  the 
ard. 

Bank  shall,  upon  written 
n  a  member's  appropriate 
king  agency  or  insurer, 
juch  entity  information  on 
id  commitments  outstanding 
ber. 

ers  without  federal 
In  the  case  of  members  that 
jrally  insured  depository 
1,  the  references  in 
(b),  (c),  (d)and(e)ofthis 
appropriate  federal  banking 
nsurer"  shall  mean  the 
tate  regulator  acting  in  a 
nilar  to  an  appropriate 
king  agency  or  insurer. 
ice  commitments.  (1)  In  the 
1  member's  access  to 
om  a  Bank  is  restricted 
I  this  section,  the  Bank  shall 
itstanding  commitments  for 
ot  exercised  prior  to  the 
of  the  restriction.  This 
t  shall  apply  to  all  advance 
Its  made  by  a  Bank  after 
1993. 

Bank  shall  include  the 
contained  in  paragraph  (g)(1) 
on  as  a  clause  in  either: 
ritten  advances  agreement 
§  935.4(b)(2)  of  this  part;  or 


(ii)  The  written  advances  application 
required  by  §  935.4(a)  of  this  part. 

4.  Section  935.17  is  revised  to  read  as 
follows: 

S  935.17    Intradlstrict  transfer  of  advances. 

(a)  Advances  held  by  members.  A 
Bank  may  allow  one  of  its  members  to 
assume  an  advance  extended  by  the 
Bank  to  another  of  its  members, 
provided  the  assumption  complies  with 
the  requirements  of  this  part  governing 
the  issuance  of  new  advances.  A  Bank 
may  charge  an  appropriate  fee  for 
processing  the  transfer. 

(b)  Advances  held  by  nonmembers.  A 
Bank  may  allow  one  of  its  members  to 
assume  an  advance  held  by  a 
nonmember,  provided  the  advance  was 
originated  by  the  Bank  and  provided  the 
assumption  complies  with  the 
requirements  of  this  part  governing  the 
issuance  of  new  advances.  A  Bank  may 
charge  an  appropriate  fee  for  processing 
the  transfer. 

By  the  Federal  Housing  Finance  Board. 

December  15. 1993. 
Philip  L.  Conover, 
Managing  Director. 

|FR  Doc.  94-1213  Filed  1-19-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-ANE-«6;  Amendnient  39- 
8798;  AO  94-02-01] 

Airworthiness  Directives;  Textron 
Lycoming  Model  T5508D  Turt>oshaft 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming  Model 
T5508D  tiui)oshaft  engines.  This  action 
requires  a  cyclic  life  reduction  for  the 
T5508D  impeller,  a  more  conservative 
method  for  determining  low  cycle 
fatigue  (LCF)  damage  to  the  impeller, 
and  a  method  for  prorating  past  impeller 
usage,  based  on  the  new  LCF  counting 
factors.  This  amendment  is  prompted  by 
a  report  of  a  rotorcraft  accident  found  to 
have  been  caused  by  an  uncontained 
impeller  failure.  A  subsequent  field 
campaign  inspection  of  high-time 
imp>ellers  utilized  by  heavy  lift 
operators  confirmed  12  more  impellers 
v«rith  similar  distress.  The  actions 
specified  in  this  AD  are  intended  to 


prevent  an  impeller  failure,  which  can 

result  in  an  uncontained  engine  failure, 

inflight  shutdown,  or  possible  rotorcraft 

damage. 

DATES:  Effective  February  4, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  4, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  21, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-56, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Textron 
Lycoming,  550  Main  Street,  Stratford, 
CT  06497.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn:  Rules  Docket  No.  93- 
ANE-56, 12  New  England  Executive 
Park,  Burlington,  Massachusetts;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
received  a  report  of  a  rotorcraft  accident 
caused  by  an  uncontained  failure  of  a 
Textron  Lycoming  T5508D  compressor 
impeller.  The  impeller  failure  was 
caused  by  a  low  cycle  fatigue  (LCF) 
crack  which  initiated  and  propagated  to 
failure  in  the  impeller  aft  face  cooling 
air  holes.  Based  on  this  accident, 
Textron  Lycoming  issued  a  Service 
Bulletin  (SB)  requiring  all  operators  to 
inspect  impellers  with  greater  than 
5,000  cycles  in  service  (QS).  To  date,  12 
impellers  have  been  discovered  with 
distress  in  the  impeller  aft  face  cooling 
air  holes  similar  to  the  accident  aircraft 
but  of  lesser  magnitude.  Subsequent 
analysis  and  testing  of  this  oirrent 
design  impeller,  as  well  as  service 
experience,  has  revealed  a  lower  LCF 
life  than  originally  calculated.  This 
lower  LCF  life  is  based  on  a  new 
engineering  analysis  using  different, 
improved  component  geometry  and  LCF 
material  properties  than  were  used  in 
the  original  engineering  lifing  analysis 
for  the  impeller.  In  addition  to  arriving 
at  a  lower  LCF  life,  the  new  engineering 
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analysis  also  derived  the  updated 
impeller  cyclic  counting  factors. 
Configuration-specific  material  testing, 
combined  with  updated  operator 
mission  profiles,  revealed  a  need  to 
update  the  impeller  cyclic  counting 
{EKrtors  because  minor  cyclic  LCF 
damage  was  greater  than  previously 
calculated.  This  condition,  if  not 
corrected,  can  result  in  impeller  failure, 
which  can  result  in  an  uncontained 
engine  failure,  inflight  shutdown,  or 
possible  rotorcraft  damage. 

This  amendment  requires  a  cyclic  Ufe 
reduction  for  the  impeller,  a  more 
conservative  sub-cycle  counting  factors 
table,  and  a  method  for  prorating  past 
impeller  usage  based  on  the  new  cyclic 
counting  factors.  For  those  impellers 
that  exceed  the  new  life  limit,  a 
drawdown  schedule  will  be 
implemented  for  safe  removal  of  time- 
expired  impellers.  This  program  is 
substantiated  by  the  demonstrated 
correlation  between  spin  pit  testing  of 
actual  cracked  parts,  engineering 
analysis,  configuration  specimen  fatigue 
testing,  and  field  ser\'ice  experience.  A 
safety  assessment  has  also  been 
performed  to  substantiate  the  drawdown 
schedule  for  time-expired  impellers  to 
conservatively  manage  these  impellers 
beyond  the  new  life  Limits. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  SB  No.  T5508D-OO40,  dated 
June  25, 1993,  that  describes  the 
removal  schedule  necessary  for  those 
impellers  that  exceed  the  new  life 
limits,  and  Textron  Lycoming  SB  No. 
T55O8D-0O02.  Revision  7,  dated  June 
25, 1993,  that  reduces  the  cyclic  life 
limit  of  the  impeller  from  16,600  to 
8,000  cycles,  revises  the  minor  cycle 
counting  factors  table  used  for  cyclic 
computation,  and  provides  a  method  for 
prorating  past  impeller  usage  based  on 
the  new  cycle  counting  factors. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  AD  is  being  issued  to 
prevent  impeller  failure,  which  can 
result  in  an  uncontained  engine  failure, 
inflight  shutdown,  or  possible  rotorcraft 
damage.  This  AD  requires  a  cyclic  life 
reduction  for  the  impeller,  a  more 
conservative  sub-cycle  coimting  factors 
table,  and  a  method  for  prorating  past 
impeller  usage  based  on  the  new  cycle 
counting  factors.  For  those  impellers 
that  exceed  the  new  life  limit,  the  FAA 
has  established  a  drawdown  schedule 
for  safe  removal.  These  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Inrited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimicatians  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  t>efore 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-56."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 


action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR 11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  £led,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-02-01    Texiraa  Lycoming:  Amendment 
3»-«798.  Docket  93-ANE-56. 

Applicability.  Textron  Lycoming  Model 
TS508D  turfooshafl  engines,  installed  on  but 
not  limited  to  Bell  21 4B  helicopters. 

Compliance-.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  impeller  failure,  which  can 
result  in  an  uncontained  engine  failure, 
inflight  shutdown,  or  possible  rotorcraft 
damage,  accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  conduct  a  revised  impeller  operating 
cycle  count  (prorate),  in  accordance  with 
paragraph  E  of  Textron  Lycoming  Service 
Bulletin  (SB)  No.  T5508D-0002,  Revision  7. 
dated  )une  23, 1993. 

(b)  Following  the  implementation  of  the 
revised  cycle  count  methodology,  specified 
in  paragraph  (a)  of  this  AD,  replace  those 
impellers  installed  in  aircraft  that  exceed  the 
new  life  limit,  on  the  effective  date  of  this 
AD,  in  accordance  with  the  drawdown 
requirements  defined  in  Table  1  of  Textron 
Lycoming  SB  T5508D-0040,  dated  June  25, 
1993. 

(c)  For  those  impellers  not  installed  in 
aircraft  on  the  effective  date  of  this  AD.  with 
8,000  or  more  cycles  in  service  (QS),  replace 
with  a  new  or  serviceable  impeller  prior  to 
further  flight. 
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ifter.  Textron  Lycoming  Model 
eller,  part  numbers  2-100-180- 
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3ved  by  the  Engine  Certification 
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Office. 
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with  this  airworthiness  directive, 
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[Docket  No.  93-NM-177-AD;  Amendment 
39-8801;  AD  93-21-04] 

Airworthiness  Directives;  Canadair 
Model  CL-60a-2B19  "Regional  Jet" 

Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-21-04  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Canadair  Model  CL-600-2B19 
"Regional  Jet"  series  airplanes  by 
individual  letters.  This  AD  requires 
repetitive  lubrication  with  grease  of  the 
sliding  shaft  of  the  input  plunger  of  the 
brake  control  valve  assembly.  This 
amendment  is  prompted  by  reports  of 
temporary  loss  of  braking  action  upon 
landing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  temporary 
loss  of  braking  action  due  to  the  freezing 
of  moisture  on  the  input  plunger  of  the 
brake  control  valve  during  steep 
descent. 

DATES:  Effective  February  4,  1994  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  93-21-04,  issued 
October  18. 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  4, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  21. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A).  Transport 
Airplane  Directorate.  i\NM-103, 
Attention:  Rules  Docket  No.  93-NM- 
177-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard.  Downsview.  Ontario 
M3K  1Y5,  Canada.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  EXZ. 


FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramar.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11582;  telephone  (516)  791-6427; 
fax  (516)  791-9024., 


SUPPLEMENTARY  INFORMATION:  On 
October  18,  1993,  the  FAA  issued 
priority  letter  AD  93-21-04,  applicable 
to  Canadair  Model  CL-600-2B19 
"Regional  Jet"  series  airplanes.  That 
action  was  prompted  by  notification 
from  Transport  Canada  Aviation,  which 
is  the  airworthiness  authority  for 
Canada,  indicating  that  an  imsafe 
condition  may  exist  on  certain  of  these 
airplanes.  There  had  been  two  reports  of 
temporary  loss  of  braking  action  upon 
landing;  in  both  cases,  the  braking 
action  returned  to  normal  within  a  few 
minutes  after  touchdown.  Investigation 
revealed  that  the  temporary  loss  of 
braking  action  was  due  to  the  freezing 
of  moisture  on  the  input  plunger  of  the 
brake  control  valve  during  steep 
descent.  This  condition,  if  not  corrected, 
could  result  in  temporary  loss  of  all 
braking  action. 

Canadair  issued  Regional  Jet  Alert 
Service  Bulletin  S.B.A601R-32-016, 
dated  October  14, 1993.  which  describes 
procedures  for  lubricating  the  sliding 
shaft  of  the  input  plunger  of  the  brake 
control  valve  assembly.  Lubricating  the 
input  plunger  will  ensure  that  any 
moisture  that  has  accumulated  will  not 
freeze  on  the  plunger  before  the  airplane 
is  landed,  thus  ensuring  that  the  brakes 
will  function  properly.  Transport 
Canada  Aviation  classified  this  service 
bulletin  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  CF- 
93-26.  dated  October  15, 1993.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tyj)e  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
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registered  in  the  United  States,  the  FAA 
issued  priority  letter  AD  93-21-04  to 
prevent  temporary  loss  of  all  braking 
action.  The  AD  requires  repetitive 
lubrication  with  grease  of  the  sliding 
shaft  of  the  input  plunger  of  the  brake 
control  valve  assembly.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  18, 1993,  to  all 
known  U.S.  owners  and  operators  of 
Canadair  Model  CL-600-2B19 
"Regional  Jet"  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  as 
to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-177-AD."  The 
postcard  will  be  date  stamped  and 
retuimed  to  the  commenter. 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(al.  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-21-04  Canadair  Amendment  39-8801. 
Docket  No.  93-NM-177-AD. 
Applicability:  Model  CL-600-2B19 
"Regional  )et"  series  airplanes;  serial 
numbers  7003  and  subsequent;  certiRcated  in 
any  category. 


Comp/ianoe.' Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  temporary  loss  of  all  braking 
action,  accomplisn  the  following: 

(a)  Within  3  days  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  3  days,  lubricate  with  grease  the 
sliding  shaft  of  the  input  plunger  of  the  brake 
control  valve  assembly  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
S.B.A601R-32-016,  dated  October  14,  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  lubrication  procedure  shall  be  done 
in  accordance  with  Canadair  Regional  )et 
Alert  Service  Bulletin  S.B.A601R-32-016, 
dated  October  14, 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  S 
U.S.C  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  firom  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC 

(e)  This  amendment  l>econ:>es  effective  on 
February  4, 1994,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-21-04, 
issued  October  18. 1993,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  January 
12,1994. 

John  J.  Hiciuy, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-1227  Filed  1-19-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-AWA-3] 

Alteration  of  the  Denver  Class  B 
Airspace  Area;  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 
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lis  document  contains 

0  a  final  rule  published  on 
7, 1993.  That  final  rule 
nver,  CD,  Class  B  airspace 
ide  with  the  scheduled 

>  of  the  new  Denver 
Airport.  A  new  field 

onducted  of  the  new 
national  Airport  and  the 
avigational  aid  (NAVAID). 
'er  Very  High  Frequency 
)nal  Range  (VOR)  has  been 
i  Very  High  Frequency 
>nal  Range/Distance 
)uipment  (VOR/DME) 
upgrade  was  not  reflected 
jle  action.  This  action  is 
y  to  correct  an  error  in  the 
or  the  airport  reference 

>  supporting  NAVAID  for 
.■er  International  Airport. 
rE:  0701  u.t.c.  March  9. 

JNfOWKATKJN  CONTACT: 
'homas.  Airspace  and 
Hvatuation  Branch  (ATP- 
e-Rules  and  Aeronautical 
division.  Air  Traffic  Rules 
■es  Service.  Federal 
ainistration,  800 
e  Avenue.  SW.. 
DC  20591:  telephone:  (202) 

RY  INFOPHilATKX:  On 
',  1993,  the  Federal 
ainistration  (FAA) 
inal  rule  that  alters  the 
Zlass  B  airspace  area  to 

1  the  scheduled  opening 
■w  Denver  International 
R  48722).  This  action  is 
:orrect  an  error  in  the 

ar  the  airport  reference 
supporting  NAVAID  for 
'er  International  Airport, 
that  the  Denver  VOR  has 
d  to  a  VOR/DME  facility. 

Final  Rule 

y.  pursuant  to  the 

?gated  to  me,  the 

n  September  17, 1993  (58 

d  the  description  in  FAA 

\,  which  is  incorporated 

n  14  CFR  71.1.  are 

ollows: 

:ted] 

727.  in  the  third  column. 

ding  "Denver 

Airport  (Primary  Airport)" 

?s  for  the  airport  reference 

ected  by  removing  "(lat 

long.  104°40'24"  VV.)'  and 

.  39°51'30"N.,  long. 

.)."  The  heading  "Denver 

be  corrected  to  read 

/DME  •  and  the 


coordinates  are  corrected  by  removing 
"(lat.  39"48'44''N..  long.  104"'39'36" 
W.)  •  and  inserting  "(lat.  39''48'45"  N.. 
long.  104'39'39"  W.)."  Also,  on  page 
48727.  third  column  for  Area  A  through 
Area  E  and  on  page  48728,  first  and 
second  columns  for  Areas  E,  F.  G,  H,  J, 
K.  L.  M,  N.  and  P,  remove  the  words 
"Denver  VOR"  and  insert  the  words 
"Denver  VOR/DME." 

Issued  in  Washington.  DC.  on  January  10. 
1994. 
Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(PR  Doc.  94-1349  Filed  1-19-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-nACE-01] 

Estat}ltshfnent  of  Class  E  Airspace; 
Hartingtofl,  NE 

AGEWCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoM:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  firom  700  feet 
above  the  surface  at  Hartington 
Municipal  Airport.  Hartington. 
Nebraska.  This  action  is  necessary 
because  a  VHF  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DfvlE)  standard  instrument  approach 
procedure  (SLAP)  has  been  developed 
for  the  Hartington  Muaicipal  Airport. 
Hartington.  Nebraska,  utilizing  the 
Yankton,  South  Dakota,  VOR/DME  as  a 
navigational  aid.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (ACL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  is  intended  to  provide  Class 
E  airspace  for  instalment  flight  rules 
(IFR)  operations  at  the  Hartington, 
Nebraska,  Municipal  Airport.  The  area 
will  be  depicted  on  aeronautical  charts 
to  provide  a  reference  for  pilots 
operating  in  the  area. 
EFFECTIVE  DATE:  0901  u.t.C,  April  28, 
1994. 

FOR  FURTHER  INFORMAT.ON  CONTACT: 
Kathy  J.  Randolph.  Air  Traffic  Division, 
System  Management  Branch,  ACE-530c, 
Federal  Aviation  Administration.  601 
East  12th  Street,  Kan.sas  City,  Missouri 
64106;  telephone  number:  (816)  426- 
3408. 

SUPPl^MENTARY  INFORMATION: 

History 

On  March  30.  1993.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
a  transition  area  at  Hartington. 


Nebraska,  was  published  in  the  Federal 
Register  (48  FR  29881).  A  SLAP  was 
developed  for  the  Hartington  Municipal 
Airport.  Hartington.  Nebraska.  The 
proposal  was  to  add  controlled  airspace 
extending  from  700  feet  ACL  to  1200 
feet  AGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  en  route  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
.  No  comments  objecting  to  the  proposal 
were  received.  Airspace 
Reclassification,  effective  September  16, 
1993.  has  discontinued  the  use  of  the 
term  "transition  area,"  and  airspace 
extending  upward  from  700  feet  or  more 
above  the  ground  level  is  now  Class  E 
airspace.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9A  dated  June  17, 
1993,  and  effective  September  16. 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
established  Class  E  airspace  at 
Hartington,  Nebraska.  It  provides 
controlled  airspace  from  700  to  1200 
feet  AGL  for  aircraft  executing  the  VOR/ 
DME  SLAP  into  the  Hartington 
Municipal  Airport.  Hartington. 
Nebraska.  The  intended  effect  of  this 
action  is  to  provide  controlled  airspace 
to  contain  IFR  operations  at  this 
location. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  tliat  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedu.-es  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PAFTT  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.G.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  NE  ES  Hartington,  NE  [New] 

Hartington  Municipal  Airport,  NE 

(lat.  42''36'08  "  N,  Long  97"15'12"  W) 
Yankton.  SD  VOR/DME  (lat.  42''55'06''  N, 
long.  97'>23'06"  W) 
That  airspace  extending  upward  ^m  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Hartington,  Nebraska, 
Municipal  Airport  and  within  2.5  miles  each 
side  of  the  Yankton  VOR/DME  162-degree 
radial,  extending  from  the  6.3-mile  radius  to 
9  miles  southeast  of  the  airport. 

Issued  in  Kansas  City,  Missouri,  on  January 
4. 1994. 

Herman  J.  Lyons, 

Acting  Manager.  Air  Tragic  Division,  Central 
Begion. 
IFR  Doc.  94-1354  Filed  1-19-^;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Ch.  I 

Intent  To  Reqtiest  Public  Comments  on 
Rules  and  Guides 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  intent  to  request 
public  comments. 

SUklMARY:  Pursuant  to  its  ten-year 
regulatory  review  plan  adopted  on 
September  1, 1992,  the  Federal  Trade 
Commission  ("Commission")  gives 


notice  that  it  intends  to  request  public 
comments  on  the  rules  and  guides  listed 
below  during  1994.  The  Commission 
will  request  comments  on,  among  other 
things,  the  economic  impact  of,  and  the 
continuing  need  for,  the  rules  or  guides, 
possible  conflict  between  the  rules  or 
guides  and  state,  local  or  other  federal 
laws,  and  the  effect  on  the  rules  or 
guides  of  any  technological,  economic, 
or  other  industry  changes,  as  part  of  its 
systematic  review  of  all  current 
Commission  regulations  and  guides.  No 
Commission  determination  on  the  need 
for  or  the  substance  of  a  rule,  regulation, 
guide  or  interpretation  or  any  other 
procedural  option  should  be  inferred 
from  the  intent  to  publish  requests  for 
comments.  In  certain  instances, 
however,  the  reviews  also  will  address 
other  speciHc  matters  or  issues,  such  as 
reviews  mandated  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  and 
issues  concerning  disclosure  of 
measurements  in  metric  terms.  Omnibus 
Trade  and  Competitiveness  Act,  15 
U.S.C.  205,  Executive  Order  12770 
("Metric  Usage  in  Federal  Government 
Programs"),  56  FR  35801  (July  25, 1991). 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  details  may  be  obtained  from 
the  Commission's  contact  person  listed 
for  each  particular  regulation. 
SUPP1.EMENTARY  INFORMATION:  The 
Commission  is  publishing  a  list  of  rules 
and  guides  that  it  intends  to  initiate 
reviews  of  and  solicit  public  comments 
for  during  1994.  The  Commission 
intends  to  publish  notices  requesting 
comments  about  the  following  items  in 
1994: 

Agency  Contact  for  the  following  items: 
Bret  S.  Smart,  Federal  Trade 
Commission,  Los  Angeles  Regional 
Office,  suite  13209, 11000  Wilshire 
Blvd.,  Los  Angeles, CA  90024,  310/ 
575-7975. 

(1)  Guides  for  the  Hosiery  Industry 
(16  CFR  part  22). 

(2)  Guide  for  Avoiding  Deceptive  Use 
of  Word  "Mill"  in  the  Textile  hidustry 
(16  CFR  part  236). 

(3)  Guides  for  Labeling,  Advertising, 
and  Sale  of  Wigs  and  Other  Hairpieces 
(16  CFR  part  252). 

Agency  Contacts  for  the  following  items: 
Bret  S.  Smart  (above)  or  Robert  E. 
Easton,  Federal  Trade  Commission, 
room  S4631,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
202/326-3029. 

(4)  Rules  and  Regulations  Under  the 
Wool  Products  Labeling  Act  of  1939  (16 
CFR  part  300). 

(5)  Rules  and  Regulations  Under  the 
Fur  Products  Labeling  Act  (16  CFR  part 
301). 


(6)  Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identification  Act 
(16  CFR  part  303). 

Agency  Contact  for  the  following  item: 
Michael  J.  Bloom,  Federal  Trade 
Commission,  New  York  Regional 
Office,  suite  1300, 150  WiUiam  Street, 
New  York,  New  York  10038,  212/264- 
1200. 

(7)  Guides  for  the  Feather  and  Down 
Products  Industry  (16  CFR  part  253). 

Agency  Contact  for  the  following  item: 
Louise  R.  Jung,  Federal  Trade 
Commission,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  room  S4631, 601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  202/326- 
2989. 

(8)  Trade  Regulation  Rule  concerning 
a  Cooling-Off  Period  for  Door-to-Door 
Sales  (16  CFR  part  429). 

Agency  Contact  for  the  following  item: 
Constance  M.  Vecellio,  Federal  Trade 
Commission,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  room  S4631,  601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  202/326- 
2966. 

(9)  Trade  Regulation  Rule  concerning 
Care  Labeling  of  Textile  Wearing 
Apparel  and  Certain  Piece  Goods  As 
Amended  (16  CFR  part  423). 

Agency  Contact  for  the  following  items: 
David  Medine,  Federal  Trade 
Commission,  Division  of  Credit 
Practices,  Bureau  of  Consumer 
Protection,  room  S4429,  601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  202/326- 
3224. 

(10)  Trade  Regulation  Rule 
concerning  Credit  Practices  (16  CFR  part 
444). 

Agency  Contact  for  the  following  items: 
George  B.  Mickum,  Federal  Trade 
Commission,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  room  S4631,  601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  202/326- 
3132. 

(11)  Used  Motor  Vehicle  Trade 
Regulation  Rule  (16  CFR  part  455). 

Authority:  15  U.S.C  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
IFR  Dot  94-1369  Filed  1-19-94;  8:45  am) 
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corporations,  were  adopted  as  revised 
by  Treasury  Decision  8515.  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  and  the  corresponding 
temporary  regulations  were  removed. 

Several  comments  were  received 
concerning  the  international 
consistency  rules.  Some  comments 
questioned  the  need  to  apply  the 
carryover  basis  rules  to  an  asset 
disposed  of  by  a  CFC  while  also 
adjusting  the  basis  in  the  stock  of  the 
CFC  Other  comments  questioned  the 
propriety  of  imposing  consistency 
requirements  on  foreign  assets  held  by 
CFCs.  which  are  frequently  sold  in  the 
context  of  an  acquisition  for  foreign  tax 
planning  purposes. 

No  changes  were  in  response  to  the 
comments  received.  Elimination  of 
either  the  carryover  basis  rule  for  assets 
or  the  adjustment  to  CFC  stock  basis 
would  complicate  the  regulation  by 
requiring  additional  anti-avoidance 
rules  to  ensure  collection  of  the 
appropriate  amount  of  tax.  In  view  of 
the  complexity  of  the  issues  involved, 
the  Service  intends  to  continue  studying 
the  international  consistency  rules  and 
may  make  further  changes  to  the  rules 
if  warranted.  However,  in  view  of  the 
need  for  inunediate  guidance,  these 
rules  are  being  issued  as  temporary 
regulations. 

Need  for  Temporary  Regulations 

The  provisions  contained  in  this 
Treasury  decision  are  needed 
immediately  to  provide  guidance  to  the 
public  with  respect  to  the  international 
consistency  rules  under  section  338. 
Therefore,  it  is  found  impractical  and 
contrary  to  public  interest  to  issue  this 
Treasury  decision  with  prior  notice 
under  section  553(b)  of  Title  5  of  the 
United  States  Code.  In  addition,  the 
previously  published  proposed 
regulations  cannot  be  finalized,  as 
certain  issues  relating  to  the  operation 
and  scope  of  these  regulations  are  l)eing 
studied. 

Explanation  of  Provisions 

The  temporary  and  proposed 
regulations  under  §  1.33&-4T(h)  are 
substantially  identical  to  the  previously 
proposed  regulations.  The  preamble  to 
the  previously  proposed  regulations   ' 
contains  a  discussion  of  the  provisions. 

References  to  new  section  951(a)(1)(C) 
of  the  Internal  Revenue  Code  have  t)een 
added  to  paragraph  (h)(2)  of  this  section 
to  incorporate  the  effect  of  new  section 
956A  (Sec,  13231,  Public  Law  103-€6. 
107  Stat.  312.  495)  on  the  consistency 
rules. 

References  to  section  1291  have  been 
added  in  various  p>aragraphs  of  this 
section  to  clarify  that  an  amount 


otherwise  treated  as  a  dividend  under 
section  1248  does  not  lose  its  character 
for  purposes  of  these  regulations,  where 
section  1248  is  overridden  by  section 
1291.  The  references  to  section  1291  in 
this  context  contemplate  the  application 
of  the  consistency  rules  to  the  full 
amount  that  is  subject  to  section 
1291(gM2)(C).  See  also.  §  1.1291-5(e)  of 
the  proposed  regulations.  In  addition,  a 
provision  was  added  to  paragraph 
(h)(2)(ii)  of  this  section  to  deny  a  stock 
basis  increase  where  there  is  an  indirect 
disposition  by  a  domestic  target  or  target 
affiliate  of  a  section  1291  fund  that  is 
subject  to  the  consistency  rules.  See 
§  1.1291-3(e)(4)(iii)  of  the  proposed 
regulations. 

Effective  Dates 

These  regulations  are  generally 
effective  for  targets  with  acquisition 
dates  on  or  after  January  20. 1994. 
Taxpayers  may  elect  to  apply  these 
regulations,  together  with  section  338 
regulations  issued  as  temporary  and 
final  regulations  elsewhere  in  the 
Federal  Register,  to  a  target  with  an 
acquisition  date  on  or  after  January  14, 
1992,  and  before  January  20, 1994. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
these  temporary  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Kenneth  D.  AUison  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  Chief 
Counsel.  Internal  Revenue  Service. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  and  Subfects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1.  is 
amended  as  follows: 
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PART  l-^NCOME  TAXES 

VuMg^agh  1>  Tha  authority  citation 
£qi  pait  1  is  axssnded  l^  adding  an  uUry 
f n  niuMiical  cvdM  ta  saad  aa  Cdlows: 


raeU.SCTMS*  ■  *Sktioa 

l.aas-VIM  alMi  inuad  txndoi  26  U.SXL  33«. 

•  •  • 

Par2.Sacticnl^3a>  4Tiswvi8edto 
read  as  follows: 

ilJM-0T   Asset  and  stDcftcenstotBnqr 
(tflmpofwy). 

(a)  thnnigh  Cg)  fReservedT 
(b>  Consistency  for  targ^  afpHates 
that  an  eontroHetf  fomgn 
corporations — tl)  &  general.  This 
paragraj^  (b)  appHes  onfy  if  target  is  a 
domestic  corporation.  See  5  U38-4(g] 
for  sdtfitional  rules  that  nuj  apply  with 
respect  to  controlled  foreign 
corporations.  The  definitions  and 
nonMMclatura  of  $  1.338-1  (b)  and  fc) 
and  $  1.33S-4I*).  apply  for  purposes  of 
this  section. 

(2)  Income  or  gain  resaltmg  from  asset 
disposMkam — (i>  Genera/  rttie.  ktcmne  or 
gain  of  a  target  afllliete  that  is  a 
controlled  fareigit  eorporalioa  from  the 
di^waition  of  an  asset  is  not  reflected  in 
the  basis  of  target  stock  under  §  1.339- 
4(c)  ualasa  the  income  or  gain  ressks  fa 
an  induaion  under  section  9$lMMlXA), 
gSKaHlHC),  1291  or  1293. 

(ii)  Basis  of  controUed  foreign 
corporation  stock.  If.  by  reason  of 
paragraph  (h)(2)(i)  of  this  section,  the 
carryover  basis  rules  of  §  1.339-4  apply 
to  an  asset,  no  increase  in  basis  in  the 
stock  of  •  contioUed  foreign  corporadoa 
under  section  961(a>  or  12Satd)(l).  oc 
under  regulations  issoad  puisuanA  to 
section  1297(b)(5).  is  allowed  to  target 
or  a  taigat  affiliate  to  the  extant  the 
increaae  is  attribotabie  to  incoma  or  gain 
described  in  paragraph  (h)(2Mi)  of  this 
section.  A  similar  mle  applies  to  the 
basis  of  any  property  by  reason  of  which 
the  stock  of  the  coBbrolled  foreign 
corporation  is  considered  eiwned  under 
section  958(aK2)  or  1297(^. 

Uii)  Operating  ruJr.  For  purposes  of 
this  paragraph  (hH2> — 

(A)  if  there  is  an  income  inclusion 
under  section  951(a)(1)  (A)  or  (C>,  the 
shareholder's  income  inclusion  ia  Srst 
attributed  to  tha  income  oc  gun  of  the 
controlled  foreign  corporation  from  the 
disposition  of  the  asset  to  the  extent  of 
the  shareholder's  pro  rata  share  of  such 
income  or  gain;  and 

(B)  Any  income  or  gain  under  section 
1293  is  first  attributed  to  the  income  or 
gain  from  the  disposition  of  the  asset  to 
the  extent  of  the  shareholder's  pro  rata 
share  of  the  income  or  gain. 

(3)  Slock  issued  by  target  (^filiate  that 
is  a  controlled  foreign  corporation.  The 
exception  to  the  canyovar  basis  rules,  of 


§  1.338-4  previdaa is lua*- 
4(d)(2)(iii)  does  not  apply  to  stock 
issued  by  a  target  afSnate  tfiat  is  • 
controlled  foreign  corporation.  After 
applying  the  carryover  basis  rvles  of  this 
section  to  the  stock*  the  basis  la  the 
stock  is  increased  by  the  ammmt  treated 
as  a  dividend  under  section  1248  on  the 
disposition  of  the  stock  (or  that  would 
have  been  so  treated  but  for  section 
1291). 

f4)  Certain  distributions— tl T  General 
rule.  In  the  case  of  a  target  affiHate  ttiet 
is  a  controlled  foreign  corpOTHtion, 
§  1.33&-4(g)  applies  with  respect  to  the 
target  afliliate  by  treating  any  reference 
to  a  drndend  to  whkfa  aectiaa  20tair3) 
applies  as  a  leiannce  to  any  amoenf 
taken  into  account  widsr  §  1.1502-32  m 
determining  tha  baais  of  target  stock  dnt 
is — 

(A)  A  dividend: 

(B)  An  amount  treated  as  a  dividend 
imder  section  1248  (or  that  would  have 
been  so  treated  but  for  section  1291k  oc 

(C)  An  amount  included  in  income 
under  section  951^)(l)fB). 

(ii)  JbsJs  0^  cootrcJted  fiyreign 
corporatiom  stock.  If  the  carryevm  basis 
rules  of  this  section  apphr  to  nt  asset, 
the  basis  in  the  stock  of  the  contnrfiM 
foreign  corporation  (or  any  property  by 
laaaon  of  which  tiw  stock  is  consic^red 
owned  under  section  958(a)(2))  is 
reduced  by  the  sum  of  any  anxmnls  tiiat 
are  treated,  solely  by  caasaa  of  the 
disposition  of  the  asset,  as  a  dividend, 
amount  treated  as  a  dividend  under 
section  1248  (or  that  would  have  been 
so  treated  but  for  section  1291),  or 
amount  included  in  income  undai 
section  9Sl(a)(l)(Bl. 

(5)  Examples.  This  paragraph  (hi  may 
be  illustrated  by  the  foDowiag 
examples: 

Examfd^i.Skxkeftm^affimteAatig 
a  CFC  (a)  The  S  group  files  a  consoUdeled 
return;  however.  TZ  is  a  co&trolied  fciraign 
corjKiration.  On  December  1  of  Y«w  l.Tl 
sells  the  T2  stock  to  P  and  recognizes  gaia. 
On  Janunrr  2  of  Year  2,  P  makes  a  quaRfied 
stock  purcbaM  of  T  from  S  No  seetieD  338 
elactioa  is  made  for  T. 

(b)  Undar  §  1.338-iCbHl).  i  t.338-4(d} 
applies  to  th*T2  stock.  Under  paiagiaph 
(hK3)  of  this  section.  &1.338-4(dK2)(iii)  does 
not  apply  to  the  T2  stocL  Consequently. 
5  t.338-«(d)(t)  appHes  to  the  T2  stock. 
However,  after  apptytng  S  1.338-4fd)n),  P's 
basis  in  the  T2  stock  iv  increased  by  the 
amooBt  of  Tl's  gaia  ob  the  sale  of  the  T2 
stock  that  is  treated  as  a  dMdend  oader 
section  1248.  Decaeae  P  hasa  canyovar  basis 
in  the  T2  sU>ck.  tha  T2  stock  is  not 
considered  purchased  within  the  meaning  of 
section  338(h)(3)  eeA  oa  sectton  33«  alactioa 
may  be  made  for  T2. 

ExampiB2.S»ack^largrfafpUmleCFC: 
inclusion  anderaabpattP.  WTheSgimp 
files  a  consdidatad  s««aiac  how»ar. T2  iaa 
controlled  foreign  corporation.  Oa  nacaahar 


lflryaert,.T2ariiBeai 

recofniaea  soDpait  V I 

okiaehnlaatoTrki 

section  951(aMl)(A).  On  January  2  of  Year  2, 

PiaafcBBBfaniinaitrtMt  pwilliaaefT&em 

S.  NaaBcttott33»atai  Mea  ia  nude  far  T 

(14  Bacanae  giia  ftoB  *a  iDspatitiaa  of  the 
asset  saaoiasta  aalnclartaa  uadar  sactiqa 
KKaXlKA)^  tha  gaia  la  nlaclad  in  *•  besis 
ef  the  T  stack  e»  af  T»  ao^aintiea  data.  See 
paragraph  0!iX2)li>of  tfaja  sectiea. 
Coniuqaiatty.  nadar  $ Y.33»-«bXl),  §  T.33»- 
4(d)tt)  appkaa  la  ^  aaoat  b  addltiea,  Boder 
paragraph  (hX2KUM*iinctfeB.  Tl's  basis 
in  the  T2  stock  iaaetlauaawil  uader  section 
961  (a)  by  the  amount  of  tha  iada^en  that  is 
attributable  to  tha  sala  of  tha  asaeL 

(c)  If,  ia  addition  to  Biakiafta  qualified 
stock  purdiaseafT,  Faoqaires  the  TZ  stock 
fran  Tl  OB  Jemerj  T  of  Tear  2,  the  resulti 
areAaaamafavAeaMBtieldbyT2.  hi 
adfittaa,  BDder  panpapb  (h)f2)fii)  of  Hiis 
seettoo.  Tfs  heate  In  the  T2  aiock  ii  Bst 
Increaaad  by  the  ameenl  ef  the  lacluaian  that 
is  attribulaUe  ta  tha  gaia  an  the  sola  of  tiie 
asaeC  Fuitber,  uadar  paragraph  (b)(3)  af  this 
section.  §  1.33S-Ud)CU  applies  to  tha  T2 
stock.  However,  attet  applying  &  1.335- 
4(d)(1),  P's  basis  tn  dm "T? stock  ta  tou eased 
by  the  amooat  of  Tl 'a  gaia  aa  the  sale  of  die 
T2  stock  that  istseatadaaadividaBduDdar 
section  1 248.  PinaUy,  because  P  has  a 
carryover  basis  in  the  T2  stock,  the  TZ  stock 
is  not  considered  puichaaed  wrtiiin  the 
meaning  of  aactkm  33B(k)(3)  md  ae  sactioa 
338  election  may  be  made  iarT2. 

(d)  If  P  makes  a  qualified  stock  purchase 
of  T2  fit)m  Tl.  rather  than  of  T  from  S,  and 
Tl's  gain  on  the  saia  of  T2  >•  tcaeted  as  a 
dividend  under  section  1248,  under 
paragraph  (h)(1)  of  this  section,  paragraphs 
(h)(2)  and  (3)  of  this  section  do  not  apply 
because  there  is  no  target  that  is  a  domestic 
corporatioa.  Consaqiiantly,  tha  carryowai 
basis  rules  of  S  1.338-4  do  not  apply  to  tha 
asset  sold  by  T2  or  the  T2  stock. 

Exampi*  X  Caia  r^flmcted  by  mason  of 
section  1248  dividend;  gain  from  noa-tubpert 
F  asset,  (a)  The  S  group  files  a  consolidatad 
return,  however,  T2  is  a  controlled  foreign 
corporation.  In  Years  1  through  4,  T2  does 
not  pay  any  dividends  to  Tl  and  no  amount 
is  inchidad  in  Tl's  income  under  section 
951(8N't)(B).  On  DeoBmber  1  of  Tear  4,  T2 
salh  an  asset  with  a  basis  of  S400,000  to  P 
for  S90eU100.  TZ's  gain  of  S500,000  n  not 
subpart  P  incmaa.  Oa  Oecamber  15  ef  Year 
4.  Tl  aaas  T2.  in  which  It  has  a  basis  of 
$606,000,  to  P  for  $1,600,000.  Under  sectiea 
1248,  S800JOOO  of  Tl's  gain  of  SI  .000.000  is 
treated  as  a  dividend.  However,  in  the 
absence  of  the  sale  of  the  asset  by  T2  to  P, 
only  $300,000  would  have  been  treated  as  a 
dividend  ui»der  section  1248.  On  December 
30  of  Year  4,  P  makes  a  qualified  stock 
ptachaaaef  Tl  firomT.  Ne  sactioa  33* 
election  is  nada  fior  Tl. 

(b)  Under  parapaph  (h)H)  ei  this  section. 
§  1 .338-4 (g)(2)  applies  by  refanaca  to  tiia 
amount  treated  as  a  dividand  under  sactioa 
1248  on  the  disposition  of  the  T2  stock. 
Because  the  amount  treated  as  a  dividend  is 
taken  into  accotmt  ta  determining  Tt  basis 
io  *eTT  stock  under  S 1. 1502-32,  the  sale 
of  the  T2  sflack  aatf  tha  dtaawd  dividead 
have  the  efiect  of  a  feanaectiaD  dBKsibed  in 
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(1).  Consequently.  $  1.33ft-4(d)(l) 
e  asset  sold  by  T2  to  P  and  P's 
asset  is  $400,000  as  of  December 

paragraph  (h)(3)  of  this  section, 
(1)  applies  to  the  T2  stock  and 
he  T2  stock  is  $600,000  as  of 
i  of  Year  4.  Under  paragraphs 
)(ii)  of  this  section,  however,  P's 
r2  stock  is  increased  by  $300,000 
of  Tl's  gain  treated  as  a 
der  section  1248  ($800,000), 
le  amount  treated  as  a  dividend 
tsult  of  the  sale  of  the  asset  by 
),000)  to  $900,000. 

[Reserved] 

ive  dates.  Except  as  provided 
)-l(b)  (allowing  elective 
application  of  this  section  in 
Bs),  this  section  is  effective 
vith  acquisition  dates  on  or 
y  20, 1994.  As  provided  in 
(h).  this  section  may  be 
ctively  to  a  target  with  an 
date  on  or  after  January  14, 
lefore  January  20, 1994. 
Iner  Richardson. 
ir  of  Internal  Fevenue. 

December  22. 1993. 
sis, 

:retary  of  the  Treasury. 
666  Filed  1-12-94;  2:54  pm] 
U30-01-U 


ts  1  and  602 
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Section  338  Consistency 

Bmal  Revenue  Service, 
d  and  temporary 

his  docimient  contains  final 
that  replace  the  stock  and 
tency  rules  of  the  temporary 
Regulations.  The  final 
substantially  revise  and 
stock  and  asset  consistency 
nal  regulations  also  restate, 
d  substantially  shorten  most 
regulations  under  section 

e  regulations  are  effective 
!0,  1994. 

:ability  of  these  regulations, 
'e  Dates"  under  the 
TARY  WFOflMATlON"  portion 
ible. 

I  INFORMATION  CONTACT:  Don 
at  telephone  (202)  622- 
oll-free  number)  for 
ues  and  Kenneth  D.  Allison 
(202) 622-3860 (not  a  toU- 
I  for  international  issues. 


SUPPLEMENTARY  INFORMATKM: 
A.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
OfHce  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1295.  The  estimated  annual  burden  per 
respondent  varies  firom  .2  hours  to  1 
hour,  depending  on  individual 
ciraimstances.  with  an  estimated 
average  of  .56  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  or  recordkeepers  may 
require  more  or  less  time,  depending  on 
their  particular  circumstances. 

Conunents  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

B.  Background. 

On  January  14, 1992,  a  notice  of 
proposed  rulemaking  (CO-1 11-90) 
under  section  338  of  the  Internal 
Revenue  Code  was  published  in  the 
Federal  Register  (57  FR  1409).  See 
1992-1  C.B.  1000.  The  notice  proposed 
to  restate  most  of  the  existing  temporary 
regulations  by  (1)  replacing  the  asset 
and  stock  consistency  rules  of  §§  1.338- 
4T  and  1.338-5T  of  the  temporary 
regulations,  (2)  revising  the  temporary 
regulations  regarding  the  international 
aspects  of  section  338,  and  (3)  generally 
restating  the  remainder  of  the  temporary 
regulations  under  section  338. 
Comments  on  the  notice  were  received 
and  a  public  hearing  was  held  on  March 
26,  1992.  After  considering  the 
comments  and  statements  made  at  the 
hearing,  the  proposed  regulations  are 
adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed. 

C  The  Consistency  Rules 

The  final  regulations  adopt  the 
consistency  rules  of  the  proposed 
regulations  with  several  minor 
modifications. 


1 .  Carryover  Basis  Rule  j 

Several  commentors  argued  that  the 
carryover  basis  rule  should  be  modified 
if  the  gain  of  a  target  (T)  on  the  sale  of 
an  asset  does  not  result  in  an  equivalent 
reduction  in  the  gain  of  the  selling 
group  (S  or  the  S  group)  from  the  sale 
of  the  T  stock.  For  example,  they  argued 
that  the  carryover  basis  rule  should  be 
modified  if  S  recognized  a  loss  on  the 
sale  of  T  stock  that  was  disallowed 
under  §  1.1502-20.  if  T  sold  gain  and 
loss  assets  to  the  purchasing  corporation 
(P).  or  if  T  had  separate  return  limitation 
year  losses.  Similarly,  they  suggested 
that  the  rule  be  modified  if  the  gain  on 
the  asset  sale  is  not  fully  reflected  in  the 
basis  of  T's  stock  because,  for  example, 
the  asset  is  sold  by  a  subsidiary  or 
conduit  that  is  not  wholly  owned  by  T. 

For  purposes  of  simplification  and 
administrative  convenience,  the 
consistency  rules  in  the  final  regulations 
apply  in  a  more  limited  set  of 
circumstances  than  in  the  temporary 
regulations.  Adopting  the  suggested 
modifications,  however,  would 
substantially  complicate  the  regulations. 
In  addition,  the  carryover  basis  rule 
generally  will  apply  only  when  the 
stock  sale  is  contemplated  at  the  time  of 
the  asset  sale.  For  these  reasons,  the 
suggestions  have  not  been  adopted. 

2.  Affiliated  Groups 

The  final  regulations  apply  the 
consistency  rules  in  certain  cases  where 
dividends  qualifying  for  a  100  percent 
dividends  received  deduction  may  be 
used  in  conjunction  with  asset 
dispositions  to  achieve  a  result  similar 
to  that  available  under  the  consolidated 
return  investment  adjustment  rules. 
This  provision  applies  only  to  amounts 
treated  as  dividends  under  general  tax 
principles.  The  substance-over-form, 
step-transaction,  and  similar  principles 
continue  to  apply  to  treat  certain 
amounts  that  are  dividends  in  form  as 
payments  by  P  for  the  T  stock.  See,  e.g.. 
Commissioner  v.  Waterman  Steamship 
Corp..  430  F.2d  1185  (5th  Cir.  1970^. 
cerf.  denied.  401  U.S.  939  (1971). 

As  discussed  in  more  detail  below, 
these  regulations  also  permit  section 
338(h)(10)  elections  to  be  made  for 
certain  targets  that  are  members  of 
affiliated,  non-consolidated  groups. 

3.  Controlled  Foreign  Corporations 

Consistency  rules  for  controlled 
foreign  corporations  generally  are  not 
included  in  the  final  regulations. 
Instead,  rules  for  controlled  foreign 
corporations  are  contained  in  temporary 
regulations  that  may  be  found  elsewhere 
in  this  issue  of  the  Federal  Register. 
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4.  Anti-Abuae  Bahs 

Some  commefltors  lequested  tftAt  the 
anti-aimse  rules  of  §  1.336—*®  be 
narrowed  and  AM  these  mlee  and  the 
indirect  acquisition  rule  of  $  1.338-4(f) 
be  stated  as  general  principles.  The 
Treasury  Department  and  the  Service 
betieve  that  the  anti-ebuse  and  indirect 
acqoisition  rules  are  necessary  to 
protect  the  final  consistency  rules. 
Further,  mo  statement  of  generaf 
principle  has  been  ident^ed  that 
provides  adequate  guidance  to 
distinguish  the  cases  described  in  the 
proposed  regulations  from  those  not 
described.  Accordingly,  these  rules  have 
been  retained  with  minor  modifications. 

D.  International  Aspects 

The  final  regulationt  under  §$  1.33ft- 
l(g].  1.33&-3(c)(3)  through  (6)  ami  (8K 
and  1.338-5  are  sxibstantially  as 
proposed.  The  preamble  to  the  proposed 
regulations  contains  a  discussion  of  the 
provisions.  The  difCarences  from  the 
proposed  regulations  are  noted  below. 

J.  Section  338(h)(16) 

In  the  notice  of  proposed  rulemaking, 
the  Service  sought  comments  on  the 
proper  application  of  section  338(h)(16), 
inchiding  its  application  where  the 
deemed  sale  of  assets  results  in  subpart 
F  income  under  section  952.  The 
comments  received  will  be  considered 
in  separate  proposed  regulations. 

2.  Gcod  Faith  Effort  To  Notify 

A  commentor  suggested  that  the 
Service  provide  examples  of  a  good  Caith 
effort,  under  §  1.338-l(g)(4)(v)  of  the 
proposed  regulations,  to  notify  affected 
U.S.  shareholders  of  targets  that  are 
controlled  foreign  corporations,  passive 
foreign  investment  companies  or  foreign 
personal  holding  companies.  The 
regulations  require  that  the 
Commissioner  determine,  under  all  the 
facts  and  circumstances,  whether  the 
taxpayer  has  vigorously  attempted  the 
notification.  The  suggestion  has  not 
been  adopted  because  the  determination 
depends  on  the  Gacts  and  circumstances 
in  each  case. 

3.  Allocation  of  Foreign  Income  Taxes 

One  commentor  pointed  out  that  the 
allocation  of  foreign  income  taxes 
between  the  pre-  and  post-acquisition 
U.S.  taxable  years  of  a  target  in  §  1.338- 
5(d)  of  the  proposed  regulations  is  to  be 
made  under  the  principles  of  §  1.1502- 
76(b)(4)  of  the  coasolidated  return 
regulations.  That  provision  has  been 
interpreted  to  require  taxes  to  be 
allocated  in  proportion  to  U.S.  taxable 
income.  Because  foreign  income  taxes 
are  paid  with  respect  to  £oraign  taxable 
income,  an  allocation  with  raapact  to 


U.S.  taxable  inBommwiaiy  incmrectly 
allocate  the  foreign  income  taxes 
between  taxable  years.  The  final 
regulations  require  foreign  income  faxes 
to  be  allocated  m  proportion  to  foreign 
taxable  income. 

E.  Other  Changes  to  the  Reg^latioiu 

Several  comnenlors  argued  that,  if  a 
section  338(h)(10)  election  is  made  fat 
T,  new  T  ahoukl  not  be  severally  liable 
imder  §  1.1502-6  for  lederal  income  tax 
liability  of  the  S  group,  as  provided  in 
the  proposed  and  the  existing  temporary 
regulations.  They  reasoned  that  a 
section  338(h)(10)  election  is  intended 
to  be  equivalent  to  an  asset  sale  and  that 
this  liability  does  not  continue  in  an 
asset  sale.  However,  one  other 
commentor  noted  that,  although  the 
transaction  is  treated  as  an  asset  sale  for 
purposes  of  income  recognitioo,  it 
continues  to  be  treated  as  a  stock  sale 
for  pnirposes  of  determining  the  rights  of 
T's  creditors.  The  final  regulations 
provide  that  new  T  remains  Uable  for 
the  tax  liabilities  of  old  T  (including  tax 
liabilities  resulting  from  the  deemed 
sale  of  assets  and  any  liabibty  of  old  T 
under  §1.1502-6). 

Conimentors  requested  that  the 
formula  price  at  which  T  is  deemed  to 
sell  its  assets  be  modified  to  reflect 
bu3nng  and  selling  costs,  as  appropriate. 
These  suggestions  have  been  adopted  in 
the  final  regulations. 

Conunentors  asked  that  the 
availability  of  section  338(hKlO) 
treatment  be  extended  to  situations  in 
which  T  is  not  a  member  of  a 
consolidated  group.  The  final 
regulations  prorida  that  a  section 
338(h)(10)  eicctioo  may  be  made  for  a 
noo-consolidated  T  if  a  corporation  (the 
selling  affiliate)  seDs  an  amount  of  T 
stock  to  P  on  the  acquisition  date  that 
satisfies  the  requirements  of  section 
1504(aK2).  The  election  nnist  be  made 
jointly  by  P  and  the  selling  affiliate.  The 
instructions  to  the  revised  Form  8023 
will  provide  more  guidance  on  making 
the  election. 

The  final  regulations  also  provide  that 
a  section  338(faXlO)  election  may  be 
made  if  T  is  an  S  corporation 
immediately  before  the  acquisition  date. 
The  deenoed  sale  gain  is  reported  on  T's 
final  S  corporation  return  and  therefore 
is  taken  into  account  under  section  1366 
and  1367  hi  determining  a  T 
shareholder's  basis  in  the  T  stock  and 
resulting  gain  or  loss  on  the  deemed 
liquidation  of  T.  The  section  338(h)(10) 
election  must  be  made  jointly  by  P  and 
the  T  sbaieholders.  The  instructions  to 
the  revissd  Form  8023  will  provide 
more  guidance  on  making  tha  election. 

If  a  section  338Ui)hO)  elactioa  is 
made  fior  T.  for  p—poaoi  of  sabtitle  A 


of  ttie  latsmat  Ka^awie  Code,  T  is 
treated  as  selKog  aS  al  ils  assets  and 
liquidating.  Thus,  as  appropriate,  the 
old  T  shaiaholders  raoognize  income, 
gaia.  at  loss  ondei  sactiaaa  331  and  332. 

Several  othei  laodificatioos  to  the 
proposed  regulatioos  have  been 
included  in  the  final  regulations.  Minor 
editorial  changes  and  clarifications  have 
been  made.  For  example,  the  final 
regulations  clarify  the  amoimt  of 
liabilities  to  be  lAm  into  account  in 
calculating  deemed  aalm  gain  or  loss  and 
basis  foHvwing  e  seetien  338  election. 
Further,  the  Snei  ragaletions  provide 
that  the  adfusMd  diaemed  sale  price 
(ADSP)  must  be  calculated  under  a 
formula  method.  (Tba  temporary  and 

i>roposed  regulations  refaned  to  the 
ormuk  method  as  the  elective  AOSP 
formula.)  Under  the  temporary 
regulatioas,  the  ADSP  could  he 
calculated  using  the  formula  method  or 
by  separately  valuing  each  asset. 
Mandating  the  formula  method  is 
consistent  witk  the  treatment  under 
section  338(h)(10)  and  makes  the 
regulations  simpler  and  easier  to  apply. 
The  final  regulations  also  simplify  the 
ADSP  examples. 

In  addition,  the  final  regulations 
contain  a  provision  clarifying  that  a 
target  S  corporatioB  for  which  a  section 
338  election  (other  than  a  section 
338(h)(10)  election)  is  made  must  file  a 
deemed  sale  return  reporting  the 
deemed  asset  sale  as  a  C  corporation. 
See  RR.  Rep.  No.  432.  Part  2,  gsth 
Cong.,  2d  Sess.,  1642  (March  5. 1984). 
No  implication  is  intended  by  that 
provision  as  to  the  status  of  an  acquired 
S  corporation  in  the  absence  of  a  section 
338  election. 

F.  Efliective  Dates 

Commentors  stiggested  that  the  final 
regulations  be  effective  either  as  of 
January  14, 1992  (the  date  the  proposed 
regulations  tvere  filed)  or  earlier 
(including  as  early  as  the  effiective  date 
of  the  repeal  of  the  General  Utilities 
doctrine  by  the  Tax  Reform  Act  of 
1986). 

The  final  regulations  are  generally 
effective  for  targets  with  acquisition 
dates  on  or  afier  January  20, 1994.  The 
final  regulations  also  apply  on  an 
elective  basis  to  targets  with  acquisition 
dates  on  or  after  January  14, 1992  and 
before  January  20, 1994.  If  sn  election  is 
made  to  apply  the  final  regulations  to 
targets  with  acquisition  dates  on  or  after 
January  14, 1992  and  before  January  20. 
1994.  the  provisions  for  controlled 
foreign  corpoiatioaa  that  are  issued  as 
temporary  regulations  elsewhere  m  the 
Federal  Register  will  also  apply  to  such 
targets.  Farther,  if  that  elecdoD  is  made, 
a  protective  carryover  basis  election  or 
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bition  election  made  under 
iry  regulations  will  have  no 

.338(h)(10)-l(0  (relating  to 
use  of  the  MADSP  formula) 
effective  for  targets  with 
dates  on  or  after  November 

.304-5  is  effective  on 
1994. 

he  District  Director's 
9  impose  a  section  338 
ler  than  with  the  taxpayer's 
der  section  338(e)  and 
f){6)(i)  is  revoked  for  all 

comments  were  requested 
ansition  issues  raised  by  the 
fective  date,  no  comments 
ed.  Consequently,  no  special 
ig  to  transition  issues  have 
ed. 

Uialyses 

n  determined  that  this 
cision  is  not  a  significant 
ction  as  defined  in 
tder  12866.  It  also  has  been 
that  section  553(b)  of  the 
ive  Procedure  Act  (5  U.S.C. 
nd  the  Regulatory  Flexibility 
.  chapter  6)  do  not  apply  to 
tions,  and  therefore,  a 
i^lexibility  Analysis  is  not 
irsuant  to  section  7805(f)  of 
Revenue  Code,  the  notice  of 
lemaking  was  submitted  to 
»unsel  for  Advocacy  of  the 
less  Administration  for 
I  the  impact  of  the  rules  on 

JSS. 

Information 

ipal  author  of  the 
1  aspects  of  these 
is  Kenneth  D.  AHison  of  the 
sociate  Chief  Counsel 
al).  within  the  Office  of 
el.  Internal  Revenue 
vever,  other  personnel  from 
Treasury  Department 
in  their  development. 

sets 


xes,  Reporting  and 
ng  requirements. 

602 


and  recording 


Amendments  to  the 


[ly,  26  CFR  parts  1  and  602 
1  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.338-6T"  and 
adding  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  •   •   * 

Section  1.304-5  also  issued  under  26 
U.S.C.  304.  ••   • 

Section  1.338-1  also  issued  under  26 
U.S.C  337(d).  338.  and  1502. 

Section  1.338-2  also  issued  under  26 
U.S.C  337(d).  338.  and  1502. 

Section  1.338-3  also  issued  under  26 
U.S.C.  337(d).  338,  and  1502. 

Section  1.338-4  also  issued  under  26 
U.S.C.  337(d),  338.  and  1502. 

Section  1.338-5  also  issued  under  26 
U.S.C  337(d).  338,  and  1502. 

Section  1.338(b)-l  also  issued  under  26 
U.S.C337(d).  338.  and  1502.  *   *   " 

Section  1.338(h)(10)-l  also  issued  under 
26  U.S.C.  337(d),  338,  and  1502. 

Section  1.338(i)-l  also  issued  under  26 
U.S.C  337(d),  338,  and  1502.  •  *   • 

Section  1.1502-75  also  issued  under  26 
U.S.C  1502.  •   •   • 

Par.  2,  Section  1.304-5  is  added  to 
read  as  follows: 

S  1.304-6    Control. 

(a)  Control  requirement  in  general. 
Section  304(c)(1)  provides  that,  for 
purposes  of  section  304,  control  means 
the  ownership  of  stock  possessing  at 
least  50  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  at  least  50  percent  of 
the  total  value  of  shares  of  all  classes  of 
stock.  Section  304(c)(3)  makes  section 
318(a)  (relating  to  constructive 
ownership  of  stock),  as  modified  by 
section  304(c)(3)(B),  applicable  to 
section  304  for  purposes  of  determining 
control  imder  section  304(c)(1). 

(b)  Effect  of  section  304(c}(2)(B}—Ci) 
In  general.  In  determining  whether  the 
control  test  with  respect  to  both  the 
issuing  and  acquiring  corporations  is 
satisfied,  section  304(a)(1)  considers 
only  the  person  or  persons  that — 

(i)  Control  the  issuing  corporation 
before  the  transaction; 

(ii)  Transfer  issuing  corporation  stock 
to  the  acquiring  corporation  for 
property;  and 

(iii)  Control  the  acquiring  corporation 
thereafter. 

(2)  Application.  Section  317  defines 
property  to  include  money,  securities, 
and  any  other  property  except  stock  (or 
stock  rights)  in  the  distributing 
corporation.  However,  section 
304(c)(2)(B]  provides  a  special  rule  to 
extend  the  relevant  group  of  persons  to 
be  tested  for  control  of  both  the  issuing 
and  acquiring  corporations  to  include 
the  person  or  persons  that  do  not 
acquire  property,  but  rather  solely  stock 


from  the  acquiring  corporation  in  the 
transaction.  Section  304(c)(2)(B) 
provides  that  if  two  or  more  persons  in 
control  of  the  issuing  corporation 
transfer  stock  of  such  corporation  to  the 
acquiring  corporation,  and  if  the 
transferors  are  in  control  of  the 
acquiring  corporation  after  the  transfer, 
the  person  or  persons  in  control  of  each 
corporation  include  each  of  those 
transferors.  Because  the  purpose  of 
section  304(c)(2)(B)  is  to  include  in  the 
relevant  control  group  the  person  or 
persons  that  retain  or  acquire  acquiring 
corporation  stock  in  the  transaction, 
only  the  person  or  persons  transferring 
stock  of  the  issuing  corporation  that 
retain  or  acquire  any  proprietary  interest 
in  the  acquiring  corporation  are  taken 
into  account  for  purposes  of  applying 
section  304(c)(2)(B). 

(3)  Example.  This  section  may  be 
illustrated  by  the  following  example. 

Example,  (a)  A.  the  owner  of  20%  of  T's 
only  class  of  stock,  transfers  that  stock  to  P 
solely  in  exchange  for  all  of  the  P  stock. 
Pursuant  to  the  same  transaction,  P,  solely  in 
exchange  for  cash,  acquires  the  remaining 
80%  of  the  T  stock  from  T's  other 
shareholder,  B,  who  is  unrelated  to  A  and  P. 

(b)  Although  A  and  B  together  were  in 
control  of  T  (the  issuing  corporation)  before 
the  transaction  and  A  and  B  each  transferred 
T  stock  to  P  (the  acquiring  corporation), 
sections  304(a)(1)  and  (c)(2)(B)  do  not  apply 
to  B  because  B  did  not  retain  or  acquire  any 
proprietary  interest  in  P  in  the  transaction. 
Section  304(a)(1)  also  does  not  apply  to  A 
because  A  (or  any  control  group  of  which  A 
was  a  member)  did  not  control  T  before  the 
transaction  and  P  after  the  transaction. 

(c)  Effective  date.  This  section  is 
effective  on  January  20, 1994. 

Par.  3.  The  following  sections  or 
paragraphs  are  amended  as  follows: 

(a)  Sections  1.338-lT  through  1.338- 
3T  are  removed. 

(b)  Sections  1.338-5T  and  1.338-6T 
are  removed. 

■(c)  Section  1.338(b)-lT  is  removed. 

(d)  Section  1.338(b)-2T(a)(3)  is 
removed. 

(e)  Section  1.338(b)-4T  is  removed. 
(0  Section  1.338(h)(10)-lT  is 

removed. 

(g)  Section  1.367(a}-4T(b)(4)  is 
removed  and  reserved. 

Par.  4.  Sections  1.338-0  through 
1.338-5  and  §  1.338(b)-l  are  added  to 
read  as  follows: 

§1.338-0    Outline  of  topics. 

This  section  lists  the  captions 
contained  in  the  regulations  under 
section  338. 

§  1.338-1  Elections  under  section  338. 

(a)  Scope. 

(b)  Nomenclature. 

(c)  Definitions. 
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(1)  Acquisition  date. 

(2)  Affiliated  group. 

(3)  Common  parent. 

(4)  Consistency  period. 

(5)  Domestic  corporation. 

(6)  Old  target's  final  return. 

(7)  Purchasing  corporation. 

(8)  Qualified  stock  purchase. 

(9)  Related  persons. 

(10)  Section  338  election. 

(11)  Section  338(h)(10)  election. 

(12)  Selling  group. 

(13)  Target;  old  target;  new  target. 

(14)  Target  affiliate. 

(15)  12-month  acquisition  period. 

(d)  Time  and  manner  of  making  election. 

(e)  Returns  including  tax  liability  firom 
deemed  sale. 

(1)  In  general. 

(2)  Old  target's  final  taxable  year  otherwise 
included  in  consolidated  return  of  selling 
group. 

(!)  General  rule, 
(ii)  Separate  taxable  year. 
•     (iii)  Carryover  and  carryback  of  tax 
attributes. 

(iv)  Old  target  is  a  component  member  of 
purchasing  corporation's  controlled  group. 

(3)  Old  target  an  S  corporation. 

(4)  Combined  deemed  sale  return, 
(i)  General  rule. 

(ii)  Gain  and  loss  offsets, 
(iii)  Procedure  for  filing  a  combined  return, 
(iv)  Consequences  of  filing  a  combined 
return. 

(5)  Deemed  sale  excluded  from  purchasing 
corporation's  consolidated  return. 

(6)  Due  date  for  old  target's  final  return, 
(i)  General  rule. 

(ii)  Application  of  §  l.lS02-76(c). 

(A)  In  general. 

(B)  Deemed  extension. 

(C)  Erroneous  filing  of  deemed  sale  return. 

(D)  Erroneous  filing  of  return  for  regular 
tax  year. 

(E)  Last  date  for  payment  of  tax. 

(7)  Examples. 

(f)  Waiver. 

(1)  Certain  additions  to  tax. 

(2)  Notification. 

(3)  Elections  or  other  actions  required  to  be 
sfiecified  on  a  timely  filed  return. 

(i)  In  general. 

(ii)  New  target  in  purchasing  corporation's 
consolidated  return. 

(4)  Examples. 

(g)  Special  rules  for  foreign  corporations  or 
DISCS. 

(1)  Elections  by  certain  foreign  purchasing 
corporations. 

(i)  General  rule. 

(ii)  Qualifying  foreign  purchasing 
corporation, 
(iii)  Qualifying  foreign  target, 
(iv)  Triggering  event, 
(v)  Subject  to  United  States  tax. 

(2)  Acquisition  period. 

(3)  Statement  of  section  338  election  may 
be  filed  by  United  States  shareholders  in 
certain  cases. 

(4)  Notice  requirement  for  U.S.  persons 
holding  stock  in  foreign  target. 

(i)  General  rule, 
(ii)  Limitation, 
(iii)  Form  of  notice, 
(iv)  Timing  of  notice. 


(v)  Consequence  of  feilure  to  comply, 
(vi)  Good  raith  effort  to  comply. 

§1.33&-2    Miscellaneous  issues  under 
section  338. 

(a)  Scope. 

(b)  Rules  relating  to  qualified  stock 
purchases. 

(1)  Purchasing  corporation  requirement 

(2)  Purchase, 
(i)  Definition, 
(ii)  Examples. 

(3)  Date  of  purchase  from  related 
corporations. 

(i)  In  general, 
(ii)  Examples. 

(4)  Acquisition  date  for  tiered  targets, 
(i)  Stock  sold  in  deemed  asset  sale, 
(ii)  Examples. 

(5)  Effect  of  redemptions, 
(i)  General  rule. 

(ii)  Redemptions  from  persons  unrelated  to 
the  purchasing  corporation, 
^iii)  Redemptions  from  the  purchasing 
rorporation  or  related  persbns  during  12- 
month  acquisition  period. 

(A)  General  rule. 

(B)  Exception  for  certain  redemptions  from 
related  corporations. 

(iv)  Examples. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election. 

(1)  Post-acquisition  elimination  of  target. 

(2)  Post-acquisition  elimination  of  the 
purchasing  co[poration. 

(d)  Miscellaneous  matters  affecting  new 
target 

(1)  General  rule  for  subtitle  A. 

(2)  Exceptions  for  subtitle  A. 

(3)  Taxable  year  of  new  target. 

(4)  General  rule  for  other  provisions  of  the 
Internal  Revenue  Code. 

§  1.338-3  Deemed  sale  and  aggregate  deemed 
sale  price. 

(a)  Scope. 

(b)  Definitions. 
(l)ADSP. 

(2)  Allocable  ADSP  amount. 

(3)  Deemed  sale  gain. 

(4)  Classes  of  assets. 

(c)  Deemed  sale  of  target  affiliate  stock. 

(1)  In  general. 

(2)  General  rule. 

(3)  Deemed  sale  of  foreign  target  affiliate  by 
a  domestic  target. 

(4)  Deemed  sale  producing  effectively 
connected  income. 

(5)  Deemed  sale  of  insurance  comptany 
target  affiliate  electing  under  section  953(d). 

(b)  Deemed  sale  of  DISC  target  affiliate. 
(7)  Anti-stuffing  rule. 
[Si  Examples. 

(d)  Determination  of  ADSP. 

(1)  General  rule. 

(2)  Grossed-up  basis  of  the  purchasing 
corporation's  recently  purchased  target  stock. 

(3)  Liabilities. 

(4)  Other  relevant  items. 

(5)  Calculation  of  deemed  sale  gain  and 
loss. 

(6)  Other  rules  apply  in  determining  ADSP. 

(7)  Cross  reference. 

(8)  Examples. 

§  1.338-4    Asset  and  stock  consistency. 
(a)  Introduction. 


(1)  Overview. 

(2)  General  application. 

(3)  Extensions  of  the  general  rules. 

(4)  Application  where  certain  dividends 
are  paid. 

(5)  Application  to  foreign  target  affiliates. 

(6)  Stock  consistency. 

(b)  Consistency  for  direct  acquisitions. 

(1)  General  rule. 

(2)  Section  338(h)(10)  elections. 

(c)  Cain  from  disposition  reflected  in  basis 
of  target  stock. 

(1)  General  rule. 

(2)  Gain  not  reflected  if  section  338 
eletiion  made  for  target. 

(3)  Gain  reflected  by  reason  of 
distributions. 

(4)  Controlled  foreign  corporations. 

(5)  Gain  recognized  outside  the 
consolidated  group. 

(d)  Basis  of  acquired  assets. 

(1)  Carryover  basis  rule. 

(2)  Exceptions  to  carryover  basis  rule  for 
certain  assets. 

(3)  Exception  to  carryover  basis  rule  for  de 
minimis  assets. 

(4)  Mitigation  rule, 
(i)  General  rule. 

(ii)  Time  for  transfer. 

(e)  Examples. 

(1)  In  general. 

(2)  Direct  acquisitions. 

(f)  Extension  of  consistency  to  indirect 
acquisitions. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Basis  of  acquired  assets. 

(4)  Examples. 

(g)  Extension  of  consistency  if  dividends 
qualifying  for  100  percent  dividends  received 
deduction  are  paid. 

(1)  General  rule  for  direct  acquisitions  from 
target. 

(2)  Other  direct  acquisitions  having  same 
effect. 

(3)  Indirect  acquisitions. 

(4)  Examples. 

(h)  Special  rules  for  controlled  foreign 
corporations.  jReserved] 
(i)  (Reserved) 
(j)  Anti-avoidance  rules. 

(1)  Extension  of  consistency  period. 

(2)  Qualified  stock  purchase  and  12-montb 
acquisition  period. 

(3)  Acquisitions  by  conduits, 
(i)  Asset  ownership. 

(A)  General  rule. 

(B)  Application  of  carryover  basis  rule. 
(ii)  Stock  acquisitions. 

(A)  Purchase  by  conduit. 

(B)  Purchase  of  conduit  by  corporation. 
*    (C)  Purchase  of  conduit  by  conduit. 

(4)  Conduit. 

(5)  Existence  of  arrangement. 

(6)  Predecessor  and  successor, 
(i)  Persons. 

(ii)  Assets. 

(7)  Examples. 

§1.338— 4T    Asset  and  stock  consistency 
(temporary). 

(a)  through  (g)  (Reserved I 
(h)  Consistency  for  target  affiliates  that  are 
controlled  foreign  corporations. 

(1)  In  general. 

(2)  Income  or  gain  resulting  bom  asset 
dispositions. 
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I  Jl  Adiiisaneiiu  by  (lie  laternai  Revenue 
Service 
Ihl  Examples 

♦  I  JJtUbt-Jl     Allocation  of  adjusted 
iinn>sfduf)  basis  among  target  assets 
itemfioraiyl 

(a)  Ininxluctiun 
tl)  In  general 
12)  Fair  market  value 
(bj  General  rule  for  allocating  adjusted 
ijnwsed-up  basis. 

( 1 )  Cash  and  other  items  designated  by  the 
Internal  Revenue  Service 

(2)  Other  assets 
|i)  In  general 

I ii)  Class  II  assets, 
(iii)  Class  III  assets. 
|iv)  Class  IV  assets. 

(c)  Certain  limitations  and  special  rules  for 
basis  allocable  to  an  asset. 

(1)  Basis  not  to  exceed  foir  market  value. 

(2)  Assets  subject  to  other  limitations. 

(3)  Special  rule  for  allocating  adjusted 
grossed-up  basis  when  purchasing 
corporation  has  nonrecently  purchased  stock. 

(i)  Scope. 

(ii)  Determination  of  hypothetical  purchase 
price. 

(iti)  Allocation  of  adjusted  grossed-up 
basis. 

(d)  Examples. 

§  1.338lb}-3T    Subsequent  adjustments  to 
adjusted  grossed-up  basis  (temporary) 

(a)  Scope. 

(a)  In  general  • 

(2)  Exceptions  to  applicability  of  section 

(3)  Adjustment  of  aggregate  deemed  sale 
pricB 

(b)  Definitions. 

(1)  Contingent  liability 

(2)  Contingent  amount. 

(3)  Reduction  amount. 

(4)  Acquisition  date  asset, 
(ci  General  rule. 

(1)  Time  when  increases  in  adjusted 
grossed-up  basis  taken  into  account. 

(2)  Time  when  decreases  in  adjusted 
grossed-up  basis  taken  into  account. 

(3)  Amount  of  increases  and  decreases  in 
adjusted  grossed-up  basis. 

(d)  Allocation  of  increases  in  adjusted 
grossed-up  basis. 

(1)  in  general. 

(2)  Effect  of  disposition  or  depreciation  of 
acquisition  date  assets. 

(e)  Ailoc«tion  of  decreases  in  adjusted 
grossed-up  basis. 

(1)  In  general. 

(2)  Effect  of  disposition  of  assets  or 
reduction  of  basis  below  zero. 

(3)  Section  338  proper^'.  " 

(f)  Special  nile  for  allocation  of  increases 
(or  decreases)  in  adjusted  grossed-up  basis 
when  hypothetical  purchase  price  was  used 
in  allocating  adjusted  grossed-up  basis. 

(1)  Scope. 

(2)  Allocation  of  increases  (decreases)  in 
adjusted  grossed-up  basis. 

(3)  Allocation  to  contingent  income  assets. 

(g)  Special  rule  for  allocation  of  increases 
(decreases)  in  adjusted  grossed-up  basis  to 
specific  assets. 

(1)  Patents  and  similar  property, 
(i)  Scope. 


(il)  Specific  allocation. 
(2)  Internal  Revenue  Service  authority, 
(h)  Changes  in  old  target's  aggregate 
deemed  sale  price  of  assets. 

(1)  General  rule, 
(i)  In  general. 

(ii)  Redetermination  of  aggregate  deemed 
sale  price  if  the  elective  formula  under 
section  338(h)(n)  is  used. 

(iii)  Redetermination  of  aggregate  deemed 
sale  price  if  the  elective  formula  under 
section  338(h)(ll)  is  not  used. 

(2)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  not  elected. 

(i)  Income  or  loss  included  in  new  target's 
return, 
(ii)  Carryovers  and  carrybacks. 

(A)  Loss  carryovers  to  new  target  taxable 
years. 

(B)  Loss  carrybacks  to  taxable  years  of  old 
target. 

(C)  Credit  carryovers  and  carrybacks. 

(3)  Procedure  for  transactions  in  which 
section  338(h)(10)  is  elected 

(i)  (Reserved. ] 
(j)  Examples. 

§1.338(hKlO)-i     Deemed  asset  sate  and 
liquidation 

(a)  Scope. 

(b)  Nomenclature 

(c)  Definitions. 

(1)  Section  338i;h)(10)  target 

(2)  S  corporation  shareholders. 

(3)  Selling  consolidated  group. 

(4)  Selling  affiliate 

(d)  Section  33e(h)(10)  election 

(1)  in  general 

(2)  Simultaneous  joint  election 
requirement 

(3)  irrevocability 

(4)  Effect  of  Invalid  election 

(e)  Certain  consequences  of  section 
338fh)(10)  election 

(DOldT 

(2)  Selling  consolidated  group,  selling 
affiliate,  or  S  corpioration  shareholders 

(i)  In  general 

(ii)  Deemed  liquidation  of-old  T 

(iii)  Basis  of  stock  not  acquired. 

(iv)  T  stock  sale 

(v)  Example. 

(3)  Certain  minority  shartholders. 
(i)  In  general. 

(il)  T  stock  sale 

(iii)  T  stock  not  acquired. 

(4)  P 

(5)  New  T 

(6)  Consolidated  return  of  seiliiig 
consolidated  group 

(f)  Deemed  sale  price. 

(1)  General  rule. 

(2)  Formula. 

(3)  Liabilities. 

(4)  Other  relevant  items. 

(5)  Cross-reference. 

(g)  Examples. 

(h)  Inapplicability  of  provisions. 

$  I  33ttfi}- 1    Effective  dates. 

(i»)  In  general. 

(b)  Elective  retroactive  application. 

(c)  MADSP. 

(d)  Deemed  election. 
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§  1 .33ft-1    Elections  under  section  338. 

(a)  Scope.  This  section  prescribes 
rules  relating  to  elections  under  section 
338.  Paragraphs  (c)(6),  (e),  and  (g)  of  this 
section  do  not  apply  to  a  target  for 
which  a  section  338(h)(10)  election  is 
made. 

(b)  Nomenclature.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  T  is  a  domestic  corporation  that 
has  only  one  class  of  stock  outstanding. 

(2)  P  is  a  domestic  corporation  that 
purchases  stock  of  T  in  a  qualiBed  stock 
purchase. 

(3)  The  P  group  is  an  afHHated  group 
of  which  P  is  a  member. 

(4)  Pi,  P2,  etc.,  are  domestic 
corporations  that  are  members  of  the  P 
group. 

(5)  Tl,  T2,  etc.,  are  domestic 
corporations  that  are  target  affiliates  of 
T.  These  corporations  (Tl,  T2,  etc.)  have 
only  one  class  of  stock  outstanding  and 
may  also  be  targets. 

(6)  S  is  a  domestic  corp>oration 
(unrelated  to  P  and  B)  that  owns  T  prior 
to  the  purchase  of  T  by  P.  (S  is  referred 
to  in  cases  in  which  it  is  appropriate  to 
consider  the  effects  of  having  all  of  the 
outstanding  stock  of  T  owned  by  a 
domestic  corporation.) 

(7)  A,  a  U.S.  resident  or  citizen,  is  an 
individual  (unrelated  to  P  and  B)  who 
owns  T  prior  to  the  purchase  of  T  by  P. 
(A  is  referred  to  in  cases  in  which  it  is 
appropriate  to  consider  the  effects  of 
having  all  of  the  outstanding  stock  of  T 
owned  by  an  individual  who  is  a  U.S. 
resident  or  citizen.  Ownership  of  T  by 
A  and  ownership  of  T  by  S  are  mutually 
exclusive  circiunstances.) 

(8)  B.  a  U.S.  resident  or  citizen,  is  an 
individual  (unrelated  to  T,  S,  and  A) 
who  owns  the  stock  of  P. 

(9)  F,  used  as  a  prefix  with  the  other 
terms  in  this  paragraph  (b),  connotes 
foreign,  rather  than  domestic,  status.  For 
example,  FT  is  a  foreign  corporation  (as 
defined  in  section  7701(a)(5))  and  FA  is 
an  individual  other  than  a  U.S.  citizen 
or  resident. 

(10)  CFC,  used  as  a  prefix  with  the 
other  terms  in  this  paragraph  (b) 
referring  to  a  corporation,  connotes  a 
controlled  foreign  corporation  (as 
defined  in  section  957,  taking  into 
account  section  953(c)).  A  corporation 
identified  with  the  prefix  F  may  be  a 
controlled  foreign  corporation.  The 
prefix  CFC  is  used  when  the 
corporation's  status  as  a  controlled 
foreign  corporation  is  significant. 

(c)  Definitions.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  Acquisition  date.  The  term 
acquisition  date  has  the  same  meaning 
as  in  section  338(h)(2). 


(2)  Affiliated  group.  The  term 
affiliated  group  has  the  same  meaning 
as  in  section  338(h)(5).  Corporations  are 
affiliated  on  any  day  they  are  members 
of  the  same  affiliated  group  with  each 
other. 

(3)  Common  parent.  The  term   . 
common  parent  has  the  same  meaning 
as  in  section  1504. 

(4)  Consistency  period.  The 
consistency  period  is  the  period 
described  in  section  338(h)(4)(A)  unless 
extended  pursuant  to  §  1.338-4(j)(l). 

(5)  Domestic  corporation.  A  domestic 
corporation  is  a  corporation — 

(i)  That  is  domestic  within  the 
meaning  of  section  7701(a)(4)  or  that  is 
treated  as  domestic  for  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code 
(e.g.,  to  which  an  election  under  section 
953(d)  or  1504(d)  applies);  and 

(ii)  That  is  not  a  DISC,  a  corporation 
described  in  section  1248(e),  or  a 
corporation  to  which  an  election  under 
section  936  applies. 

(6)  Old  target's  final  return.  Old 
target's  final  return  is  the  income  tax 
return  of  old  target  for  the  taxable  year 
ending  at  the  close  of  the  acquisition 
date  that  includes  the  deemed  sale  of 
assets  under  section  338.  If  the 
disaffiliation  rule  of  paragraph  (e)(2)(i) 
of  this  section  applies,  target's  deemed 
sale  return  is  considered  old  target's 
final  return. 

(7)  Purchasing  corporation.  The  term 
purchasing  corporation  has  the  same 
meaning  as  in  section  338(d)(1).  Unless 
otherwise  provided,  any  reference  to  the 
puFchasing  corporation  is  a  reference  to 
all  members  of  the  affiliated  group  of 
which  the  purchasing  corporation  is  a 
member.  See  sections  338(h)  (5)  and  (8). 

(8)  Qualified  stock  purchase.  The 
term  qualified  stock  purchase  has  the 
same  meaning  as  in  section  338(d)(3). 

(9)  Related  persons.  Two  persons  are 
related  if  stock  in  a  corporation  owned 
by  one  of  the  persons  would  be 
attributed  imder  section  318(a)  (other 
than  section  318(a)(4))  to  the  other. 

(10)  Section  338  election.  A  section 
338  election  is  an  election  to  apply 
section  338(a)  to  target.  A  section  338 
election  may  be  made  by  filing  a 
statement  of  section  338  election 
pursuant  to  §  1.338-l(d).  The  form  on 
which  this  statement  is  filed  is  referred 
to  in  the  regulations  under  section  338 
as  the  Form  8023. 

(11)  Section  338(h)(10)  election.  A 
section  338(h)(10)  election  is  an  election 
to  apply  section  338(h)(10)  to  target.  A 
section  338(h)(10)  election  may  be  made 
by  making  a  joint  election  for  target 
under  §1.338(h)(10>-l. 

(12)  Selling  g^up.  The  selling  group 
is  the  affiliated  group  (as  defined  in 
section  1504]  that  is  eligible  to  file  a 


consolidated  return  that  includes  target 
for  the  target's  taxable  period  that 
includes  the  acquisition  date  and  that 
does  not  have  a  target  as  common  parent 
for  the  taxable  year  including  the 
acquisition  date. 

(13)  Target;  old  target;  new  target. 
Target  is  the  target  corporation  as 
defined  in  section  338(d)(2).  Old  target 
refers  to  target  for  periods  ending  as  of 
the  close  of  the  date  of  target's  deemed 
sale  of  assets.  New  target  refers  to  target 
for  subsequent  periods. 

(14)  Target  affiliate.  The  term  target 
affiliate  has  the  same  meaning  as  in 
section  338(h)(6)  (applied  without 
section  338(h)(6)(B)(i)).  Thus,  a 
corporation  described  in  section 
338(h)(6)(B)(i)  is  considered  a  target 
affiliate  for  all  purposes  of  section  338. 
If  a  target  affiliate  is  acquired  in  a 
qualified  stock  purchase,  it  is  also  a 
target. 

(15)  12-month  acquisition  period.  The 
12-month  acquisition  period  is  the 
period  described  in  section  338(h)(1), 
unless  extended  pursuant  to  §  1.338- 
4(j)(2). 

(d)  Time  and  manner  of  making 
election.  The  purchasing  corporation 
makes  a  section  338  election  for  target 
by  filing  a  statement  of  section  338 
election  on  Form  8023  in  accordance 
with  the  instructions  to  the  form.  The 
section  338  election  must  be  made  not 
later  than  the  15th  day  of  the  9th  month 
beginning  after  the  month  in  which  the 
acquisition  date  occurs.  A  section  338 
election  is  irrevocable. 

(e)  Returns  including  tax  liability  from 
deemed  sale — (1)  In  general.  Except  as 
provided  in  paragraphs  (e)(2)  and  (3)  of 
this  section,  any  tax  liability  resulting 
from  the  deemed  sale  of  assets  under 
section  338  is  included  in  the  final 
return  of  old  target  filed  for  old  target's 
taxable  year  that  ends  at  the  close  of  the 
acquisition  date.  If  old  target  is  the 
common  parent  of  an  affiliated  group, 
the  final  return  may  be  a  consolidated 
return  (any  such  consolidated  return 
must  also  include  any  tax  liability  from 
any  deemed  sales  under  section  338  by 
subsidiaries  in  the  consolidated  group 
that  have  the  same  acquisition  date  as 
old  target  and  that  are  acquired  by  the 
purchasing  corporation). 

(2)  Old  target's  final  taxable  year 
otherwise  included  in  consolidated 
return  of  selling  ^up — (i)  General  rule. 
If  the  selling  group  files  a  consolidated 
return  for  the  period  that  includes  the 
acquisition  date,  old  target  is 
disaffiliated  from  that  group 
immediately  before  its  deemed  sale  of 
assets  under  section  338  and  must  file 
a  sep>arate  final  return  that  includes  only 
the  items  resulting  from  the  deemed  sale 
and  the  carryover  items  specified  in 
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carryovers  of  a  target  that  were  not 
subject  to  the  separate  return  limitation 
year  restrictions  (SRLY  restrictions)  of 
the  consolidated  return  regulations 
while  that  target  was  a  member  of  the 
selling  consolidated  group  may  be 
applied  without  limitation  to  the  gains 
of  other  targets  included  in  the 
combined  return.  If,  however,  a  target 
has  loss  carryovers  that  were  subject  to 
the  SRLY  restrictions  while  that  target 
was  a  member  of  the  selling 
consolidated  group,  the  use  of  those 
losses  in  the  combined  return  continues 
to  be  subject  to  those  restrictions, 
applied  in  the  same  manner  as  if  the 
combined  return  were  a  consolidated 
return.  A  similar  rule  applies,  when 
appropriate,  to  other  tax  attributes. 

(iii)  Procedure  for  filing  a  combined 
return.  A  combined  return  is  made  by 
filing  a  single  corporation  income  tax 
return  in  lieu  of  separate  deemed  sale 
returns  for  all  targets  required  to  be 
included  in  the  combined  return.  The 
combined  return  reflects  the  deemed 
sales  of  all  targets  required  to  be 
included  in  the  combined  return.  If  the 
targets  included  in  the  combined  return 
constitute  a  single  affiliated  group 
within  the  meaning  of  section  1304(a), 
the  income  tax  return  is  signed  by  an 
officer  of  the  common  parent  of  that 
group.  Otherwise,  the  return  must  be 
signed  by  an  officer  of  each  target 
included  in  the  combined  return.  Rules 
similar  to  the  rules  in  §  1.1502-75(j) 
apply  for  purposes  of  preparing  the 
combined  return.  The  combined  return 
must  include  an  attachment 
prominently  identified  as  an 
"ELECTION  TO  FILE  A  COMBINED 
RETURN  UNDER  SECTION  338(h)(15)." 
The  attachment  must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  of  each 
target  required  to  be  included  in  the 
combined  return; 

(B)  Contain  the  following  declaration 
(or  a  substantially  similar  de<:laration): 
•EACH  TARGET  IDENTIFIED  IN  THIS 
ELECTION  TO  RLE  A  COMBINED 
RETURN  CONSENTS  TO  THE  FILING 
OF  A  COMBINED  RETURN";  and 

(C)  For  each  target,  be  signed  by  a 
person  who  states  under  penalties  of 
perjury  that  he  or  she  is  authorized  to 
act  on  behalf  of  such  target. 

(iv)  Consequences  of  filing  a 
combined  return.  Each  target  included 
in  a  combined  return  is  severally  liable 
for  any  tax  associated  with  the 
combined  return.  See  §  1.338-2(d)(l). 

(5)  Deemed  sale  excluded  from 
purchasing  corporation 's  consolidated 
return.  Old  target  may  not  be  considered 
a  member  of  any  affiliated  group  that 
includes  the  purchasing  corporation 


with  respect  to  the  deemed  sale  of  target 
assets  under  section  338. 

(6)  Due  date  for  old  target's  final 
return — (i)  General  rule.  Old  target's 
final  return  is  generally  due  on  the  15th 
day  of  the  third  calendar  month 
following  the  month  in  which  the 
acquisition  date  occurs.  See  section 
6072  (time  for  filing  income  tax  returns). 

(ii)  Application  of  §  J.1502-76(clh-(A) 
In  general.  Section  1.1502-76(c)  applies 
to  old  target's  final  return  if  old  target 
was  a  member  of  a  selling  group  that  did 
not  file  consolidated  returns  for  the 
taxable  year  of  the  common  parent  that 
precedes  the  year  that  includes  old 
target's  acquisition  date.  If  the  selling 
group  has  not  filed  a  consolidated 
return  that  includes  old  target's  taxable 
period  that  ends  on  the  acquisition  date, 
target  may,  on  or  before  the  final  return 
due  date  (including  extensions), 
either — 

(J)  File  a  deemed  sale  return  on  the 
assumption  that  the  selling  group  will 
file  the  consolidated  return;  or 

[2]  File  a  return  for  so  much  of  old 
target's  taxable  period  as  ends  at  the 
close  of  the  acquisition  date  on  the 
assumption  that  the  consolidated  return 
will  not  be  filed. 

(B)  Deemed  extension.  For  purposes 
of  applying  §  1.1502-76(c)(2).  an 
extension  of  time  to  file  old  target's  final 
return  is  considered  to  be  in  effect  until 
the  last  date  for  making  the  election 
under  section  338. 

(C)  Erroneous  filing  of  deemed  sale 
return.  If.  pursuant  to  this  paragraph 
(e)(6)(ii).  target  files  a  deemed  sale 
return  but  the  selling  group  does  not  file 
a  consolidated  return,  target  must  file  a 
substituted  return  for  old  target  not  later 
than  the  due  date  (including  extensions) 
for  the  return  of  the  common  parent 
with  which  old  target  would  have  been 
included  in  the  consolidated  return.  The 
substituted  return  is  for  so  much  of  old 
target's  taxable  year  as  ends  at  the  close 
of  the  acquisition  date.  Under  §  1.1502- 
76(c)(2),  the  deemed  sale  return  is  not 
considered  a  return  for  purposes  of 
section  6011  (relating  to  the  general 
requirement  of  filing  a  return)  if  a 
substituted  return  must  be  filed. 

(D)  Erroneous  filing  of  return  for 
regular  tax  year  If,  pursuant  to  this 
paragraph  (e)(6)(ii),  target  files  a  return 
for  so  much  of  old  target's  regular 
taxable  year  as  ends  at  the  close  of  the 
acquisition  date  but  the  selling  group 
files  a  consolidated  return,  target  must 
file  an  amended  return  for  old  target  not 
later  than  the  due  date  (including 
extensions)  for  the  selling  group's 
consolidated  return.  (The  amended 
return  is  a  deemed  sale  return.) 

(E)  Last  date  for  payment  of  tax.  If 
either  a  substituted  or  amended  final 
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return  of  old  target  is  filed  pursuant  to 
this  paragraph  (e)(6)(ii),  the  last  date 
prescribed  for  payment  of  tax  is  the  final 
return  due  date  (as  denned  in  paragraph 
(e){6)(i)  of  this  section). 

(7)  Examples.  This  paragraph  (e)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (a)  S  is  the  common  parent  of 
a  consolidated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  close  of  June  30  of  Year  1 ,  P 
makes  a  qualified  stock  purchase  of  T  from 
S.  P  makes  a  section  338  election  for  T.  and 
the  deemed  sale  of  T's  assets  occurs  as  of  the 
close  of  T's  acquisition  date  (June  30). 

(b)  T  is  considered  disaffiliated  for 
purposes  of  reporting  the  deemed  sale. 
Accordingly.  T  is  Included  in  the  S  group's 
consolidated  return  through  T's  acquisition 
date  except  that  the  tax  liability  resulting 
from  the  deemed  sale  of  assets  is  repocted  in 
a  separate  deemed  sale  return  of  T.  Provided 
that  T  is  not  treated  as  an  excluded  member 
under  section  1563(b)(2).  T  is  a  component 
member  of  P's  controlled  group  for  the 
taxable  year  represented  by  the  deemed  sale, 
and  the  taxable  income  bracket  amounts 
available  in  calculating  tax  on  the  deemed 
sale  return  must  be  limited  accordingly. 

(c)  If  P  purchased  the  stock  of  T  at  10  a.m. 
on  June  30  of  Year  1.  the  results  would  be 
the  same.  See  paragraph  (e)(2)(i)  of  this 
section. 

Example  2.  The  facts  ara  the  same  as  in 
Example  I,  except  that  the  S  group  does  not 
file  consolidated  returns.  T  must  file  a 
separate  return  for  its  taxable  year  ending  on 
June  30  of  Year  1,  which  includes  the 
deemed  sale. 

(f)  Waiver — (1)  Certain  additions  to 
tax.  An  addition  to  tax  or  additional 
amount  (addition)  under  subchapter  A 
of  chapter  68  of  the  Internal  Revenue 
Code  arising  on  or  before  the  last  day  for 
making  the  election  under  section  338, 
by  reason  of  circumstances  that  would 
not  exist  but  for  an  election  under 
section  338,  is  waived  if— 

(i)  Under  the  particular  statute  the 
addition  is  excusable  upon  a  showing  of 
reasonable  cause;  and 

(ii)  Corrective  action  is  taken  on  or 
before  the  last  day. 

(2)  Notification.  The  Service  should 
be  notified  at  the  time  of  correction  (e^., 
by  attaching  a  statement  to  a  return  that 
constitutes  corrective  action)  that  the 
waiver  rule  of  this  paragraph  (f)  is  being 
asserted. 

(3)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  In  general.  If  paragraph  (f)(1)  of  this 
section  applies  or  would  apply  if  there 
was  an  underpayment,  any  election  or 
other  action  that  must  be  specified  on  a 
timely  filed  return  for  the  taxable  period 
covered  by  the  late  filed  return 
described  in  paragraph  (0(1)  of  this 
section  is  considered  timely  if  specified 
on  a  late-filed  return  filed  on  or  before 


the  last  day  for  making  the  election 
under  section  338. 

(ii)  NeH'  target  in  purchasing 
corporation's  consolidated  return.  If 
new  target  is  includible  for  its  first 
taxable  year  in  a  consolidated  return 
filed  by  the  affiliated  group  of  which  the 
purchasing  corporation  is  a  member  on 
or  before  the  last  day  for  making  the 
election  under  section  338,  any  election 
or  other  action  that  must  be  specified  in 
a  timely  filed  return  for  new  target's  first 
taxable  year  (but  which  is  not  specified 
in  the  consolidated  return)  is  considered 
timely  if  specified  in  an  amended  return 
filed  on  or  before  such  last  day,  at  the 
place  where  the  consolidated  return  was 
filed. 

(4)  Examples.  This  paragraph  (f)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  T  is  an  unaffiliated  corporation 
with  a  tax  year  ending  March  31.  At  the  close 
of  September  20  of  Year  1 .  P  makes  a 
qualified  stock  purchase  of  T.  P  does  not  Join 
in  filing  a  consolidated  return.  P  makes  a 
section  338  election  for  T  on  or  before  June 
15  of  Year  2.  which  causes  T's  taxable  year 
to  end  as  of  the  close  of  September  20  of  Year 
1.  An  income  tax  return  for  Ts  taxable  period 
ending  on  September  20  of  Year  1  was  due 
on  December  15  of  Year  1.  Additions  to  tax 
for  foilure  to  file  a  return  and  to  pay  tax 
shown  on  a  return  will  not  be  imposed  if  Ts 
return  is  filed  and  the  tax  paid  on  or  before 
June  15  of  Year  2.  fThis  waiver  applies  even 
if  the  acquisition  date  coincides  with  the  last 
day  of  T's  former  taxable  year,  i.e.,  March  31 
of  Year  2.)  Interest  on  any  underpayment  of 
tax  for  old  Ts  short  taxable  year  ending 
September  20  of  Year  1  runs  finom  December 
IS  of  Year  1.  A  statement  indicating  that  the 
waiver  rule  of  §  1.338-1(0  is  being  asserted 
should  be  attached  to  T's  return. 

Example  2.  Assume  the  same  facts  as  in 
Example  1.  Assume  further  that  new  T 
adopts  the  calendar  year  by  filing,  on  or 
before  June  15  of  Year  2,  its  first  return  (for 
the  period  beginning  on  September  21  of 
Year  1  and  ending  on  December  31  of  Year 
1)  indicating  that  a  calendar  year  is  chosen. 
See  §  1.338-2(d)(8).  Any  additions  to  tax  or 
amounts  described  in  this  paragraph  (f) 
which  arise  l>y  reason  of  the  late  filing  of  a 
return  for  the  period  ending  on  December  31 
of  Year  1  are  waived,  because  they  are  based 
on  circumstances  that  would  not  exist  but  for 
the  section  338  elecUon.  Notwithstanding 
this  waiver,  however,  the  return  is  still 
considered  due  March  15  of  Year  2.  and 
interest  on  any  underpayment  runs  from  that 
date. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  T's  former  taxable 
year  ends  on  October  31.  Although  prior  to 
the  election  old  T  had  a  return  due  on 
January  15  of  Year  2  for  its  year  ending 
October  31  of  Year  1.  that  return  need  not  be 
filed  because  a  timely  election  under  section 
338  was  made.  Instead,  old  T  must  file  a  final 
return  for  the  period  ending  on  September  20 
of  Year  1,  which  is  due  on  December  IS  of 
Yearl. 


(g)  Special  rules  for  foreign 
corporations  or  DlSCs—ll)  Elections  by 
certain  foreign  purchasing 
corporations — (i)  General  rule.  A 
qualifying  foreign  purchasing 
corporation  is  not  required  to  file  a 
statement  of  section  338  election  for  a 
qualifying  foreign  target  before  the 
earlier  of  3  years  after  the  acquisition 
date  and  the  180th  day  after  the  close  of 
the  purchasing  corporation's  taxable 
year  within  which  a  triggering  event 
occurs. 

(ii)  Qualifying  foreign  purchasing 
corporation.  A  purchasing  corporation 
is  a  qualifying  foreign  purchasing 
corporation  only  if,  during  the 
acquisition  period  of  a  qualifying 
foreign  target,  all  the  corporations  in  the 
purchasing  corporation's  affiliated 
group  are  foreign  corporations  that  are 
not  subject  to  United  States  tax. 

(iii)  Qualifying  foreign  target.  A  target 
is  a  qualifying  foreign  target  only  if 
target  and  its  target  affiliates  are  foreign 
corporations  that,  during  target's 
acquisition  period,  are  not  subject  to 
United  States  tax  (and  will  not  become 
subject  to  United  States  tax  during  such 
period  by  reason  of  a  section  338 
election).  A  target  affiliate  is  taken  into 
account  for  purposes  of  the  preceding 
sentence  only  if.  during  target's  12- 
month  acquisition  period,  it  is  or 
becomes  a  member  of  the  affiliated 
group  that  includes  the  purchasing 
corporation. 

(iv)  Triggering  event.  A  triggering 
event  occurs  in  the  taxable  year  of  the 
qualifying  foreign  purchasing 
corporation  in  which  either  that 
corporation  or  any  corporation  in  its 
affiliated  group  becomes  subject  to 
United  States  tax. 

(v)  Subfed  to  United  States  tax.  For 
purposes  of  this  paragraph  (g)(1),  a 
foreign  corporation  is  considered 
subject  to  United  States  tax — 

(A)  For  the  taxable  year  for  which  that 
corporation  is  required  under  §  1.6012- 
2(g)  (other  than  §  1.6012-2(g)(2)(i)(6)(2)) 
to  file  a  United  States  income  tax  return; 
or 

(B)  For  the  period  during  which  that 
corporation  is  a  controlled  foreign 
corporation,  a  passive  foreign 
investment  company  for  which  an 
election  under  section  1295  is  in  effect, 
a  foreign  investment  company,  or  a 
foreign  corporation  the  stock  ownership 
of  which  is  described  in  section 
552(a)(2). 

(2)  Acquisition  period.  For  purposes 
of  this  paragraph  (g).  the  term 
acquisition  period  means  the  period 
beginning  on  the  first  day  of  the  12- 
month  acquisition  period  and  ending  on 
the  acquisition  date. 
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as  a  notice  of  section  338  election  and 

must — 

(A)  Contain  the  name,  address,  and 
employer  identification  number  (if  any) 
of,  and  the  country  (and,  if  relevant,  the 
lesser  political  subdivision)  under  the 
laws  of  which  is  organized,  the 
purchasing  corporation  and  the  relevant 
target  (i.e.,  target  the  stock  of  which  the 
particular  U.S.  person  held  or  sold 
under  the  circumstances  described  in 
paragraph  (g)(4)(i)  of  this  section); 

(B)  Identify  those  corporations  as  the 
purchasing  corporation  and  the  foreign 
target,  respectively;  and 

(C)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
•THIS  DOCITMENT  SERVES  AS 
NOTICE  OF  AN  ELECTION  UNDER 
SECTION  338  FOR  THE  ABOVE  CITED 
FOREIGN  TARGET  THE  STOCK  OF 
WHICH  YOU  EITHER  HELD  OR  SOLD 
UNDER  THE  CIRCUMSTANCES 
DESCRIBED  IN  TREASURY 
REGULATIONS  §  1.338-l(g)(4).  FOR 
POSSIBLE  UNITED  STATES  FEDERAL 
INCOME  TAX  CONSEQLTENCES 
UNDER  SECTION  551,  951,  1248,  OR 
1293  OF  THE  INTERNAL  REVENLTE 
CODE  OF  1986  THAT  MAY  APPLY  TO 
YOU,  SEE  TREASURY  REGULAHONS 
§  1.338-5(b).  YOU  MAY  BE  REQUIRED 
TO  ATTACH  THE  INFORMATION 
ATTACHED  TO  THIS  NOTICE  TO 
CERTAIN  RETURNS". 

(iv)  Timing  of  notice.  The  notice 
required  by  this  paragraph  (g)(4)  must 
be  delivered  to  the  U.S.  person  on  or 
before  the  later  of  the  120th  day  after  the 
acquisition  date  of  the  particular  target 
or  the  day  on  which  Form  8023  is  filed. 
If  notice  is  delivered  by  United  States 
mail,  the  date  of  the  United  States 
postmark  is  deemed  to  be  the  date  of 
delivery. 

(v)  Consequence  of  failure  to  comply. 
A  statement  of  section  338  election  is 
not  valid  if  timely  notice  is  not  given  to 
one  or  more  U.S.  persons  described  in 
this  paragraph  (g)(4).  If  the  form  of 
notice  fails  to  comply  with  all 
requirements  of  this  paragraph  (g)(4), 
the  section  338  election  is  valid,  but  the 
waiver  rule  of  paragraph  (0(1)  of  this 
section  does  not  apply. 

(vi)  Good  faith  effort  to  comply.  The 
purchasing  corporation  will  be 
considered  to  have  complied  with  this 
paragraph  (g)(4),  even  though  it  failed  to 
provide  notice  or  provide  timely  notice 
to  each  person  described  in  this 
paragraph  (g)(4),  if  the  Commissioner 
determines  that  the  purchasing 
corporation  made  a  good  faith  effort  to 
identify  and  provide  timely  notice  to 
those  U.S.  persons. 


$  1 .338-2    Miscellaneous  issues  under 
section  338. 

(a)  Scope.  This  section  provides 
guidance  on  miscellaneous  issues  under 
section  338. 

(b)  Rules  relating  to  qualified  stock 
purchases — (1)  Purchasing  corporation 
requirement.  An  individual  cannot 
make  a  qualified  stock  purchase  of 
target.  Section  338(d)(3)  requires,  as  a 
condition  of  a  qualified  stock  purchase, 
that  a  corporation  purchase  the  stock  of 
target.  If  an  individual  forms  a 
corporation  (new  P)  to  acquire  target 
stock,  new  P  can  make  a  qualified  stock 
purchase  of  target  if  new  P  is  considered 
for  tax  purposes  to  purchase  the  target 
stock.  Facts  that  may  indicate  that  new 
P  does  not  purchase  the  target  stock 
include  that  new  P  merges  downstream 
into  target,  liquidates,  or  otherwise 
disposes  of  the  target  stock  following 
the  purported  qualified  stock  purchase. 

(2)  Purchase— {\)  Definition.  The  term 
purchase  has  the  same  meaning  as  in 
section  338(h)(3). 

(ii)  Examples.  This  paragraph  (b)(2) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  A,  who  owns  all  of  the  stock 
of  P  and  T,  sells  the  T  stock  to  P  for  cash. 
A  is  treated  under  section  304(a)(1)  as 
receiving  a  distribution  in  redemption  of  the 
P  stock  to  which  section  301  applies.  P  is 
treated  as  receiving  the  T  stock  as  a 
contribution  to  its  capital.  Under  section 
362(a)  and  §  1.304-2(a).  P's  basis  in  the  T 
stock  is  determined  by  reference  to  A's 
adjusted  basis  in  the  stock.  Further,  stock 
owned  by  A  would  be  attributed  to  P  under 
section  318(a)(3)(C).  Thus.  P  is  not 
considered  to  have  acquired  the  T  stock  by 
purchase.  See  sections  338lh)(3)(A)(i)  and 
(iii). 

Example  2.  P  exchanges  cash  for  all  of  the 
stock  of  N.  a  newly  formed  corporation.  N 
was  formed  for  the  sole  purjjose  of  acquiring 
all  of  the  T  stock  by  means  of  a  reverse 
subsidiary  cash  merger.  Prior  to  the  merger. 
N  conducted  no  activities  other  than  those 
required  for  the  merger.  Pursuant  to  the  plan, 
N  merges  into  T.  and  the  T  shareholders 
receive  cash  for  their  T  stock.  No  T 
shareholder  is  related  to  P.  and  no  group  of 
T  shareholders  controls  P  within  the  meaning 
of  section  304(c).  The  existence  of  N  is 
disregarded,  and  P  is  considered  to  acquire 
the  T  stock  directly  from  the  T  shareholders 
for  cash.  Thus.  P  is  considered  to  have 
acquired  the  T  stock  by  purchase. 

(3)  Date  of  purchase  from  related 
corporations— [i]  In  general.  Stock 
acquired  by  a  purchasing  corporation 
from  a  related  corporation  (R)  is 
generally  not  considered  acquired  by 
purchase.  See  section  338(h)(3)(A)(iii). 
However,  if  section  338(h)(3)(C)  applies 
and  the  purchasing  corporation  is 
treated  as  acquiring  stock  by  purchase 
firom  R,  solely  for  purposes  of 
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determining  when  the  stock  is 
considered  acquired — 

(A)  Target  stock  acquired  from  R  is 
considered  to  have  been  acquired  by  the 
purchasing  corporation  on  the  day  on 
which  the  purchasing  corporation  is 
first  considered  to  own  that  stock  under 
section  318(a)  (other  than  section 
318(a)(4)):  and 

(B)  If  such  stock  first  may  be 
considered  owned  by  the  purchasing 
corporation  on  more  than  one  date,  such 
stock  is  deemed  acquired  on  the  earliest 
date  first  to  the  extent  thereof,  then  on 
the  next  earliest  date,  and  so  on. 

(ii)  Examples.  This  paragraph  (b)(3) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  (a)  On  |aniiar\- 1  of  Year  1.  P 
purchases  75%  in  value  of  the  R  stock  On 
that  dale,  R  owns  4  of  the  100  shares  of  T 
stock.  On  lune  1  of  Year  1 ,  R  acquires  an 
additional  16  shares  of  T  s(ock.  On  December 
1  of  Year  1 ,  P  purchases  70  shares  of  T  stock 
bnm  an  unrelated  person  and  12  of  the  20 
shares  of  T  stock  held  by  R. 

(b)  Of  the  12  shartss  of  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  1 ,  3  of 
thoee  shares  are  deemed  to  have  been 
acquired  by  P  on  January  1  of  Year  1 ,  the  date 
on  which  3  of  the  4  shares  of  T  stock  held 
by  R  on  that  dale  were  first  considered 
owned  by  P  under  section  318(a)(2)(C)  (i.e.. 
4X.75).  The  remaining  9  shares  of  T  stock 
purchased  by  P  from  R  on  December  1  of 
Yoar  1,  are  deemed  to  have  been  acquired  by 
P  on  )une  1  of  Year  1 ,  the  date  on  which  an 
additional  12  of  the  20  shares  of  T  stock 
owned  by  R  on  that  date  were  first 
considered  owned  by  P  under  section 
318(a)(2)(C)  (i.e.,  (20X.75)  -  3).  Because  stock 
acquisitions  by  P  sufficient  for  a  qualified 
stock  purchase  of  T  occur  within  a  12-month 
period  (Le.,  3  shares  constructively  on 
January  1  of  Year  1,  9  shares  constructively 
on  June  1  of  Year  1,  and  70  shares  actually 
on  December  1  of  Year  1),  a  qualified  stock 
purchase  is  made  on  December  1  of  Year  1. 

Example  2.  (a)  On  February  1  of  Year  1.  P 
acquires  25%  in  value  of  the  R  stock  from  B 
(the  sole  shareholder  of  P).  That  R  stock  is 
not  acquired  by  purchase.  See  section 
338(h)(3)(A)(iii).  On  diat  date,  R  owns  4  of 
the  100  shares  of  T  stoclc  On  June  1  of  Year 
1.  P  pun:hases  an  additional  25%  in  value  of 
the  R  stock,  and  on  January  1  of  Year  2.  P 
purchases  another  25%  in  value  of  the  R 
stock.  On  June  1  of  Year  2,  R  acquires  an 
additional  16  shares  of  the  T  stock.  On 
December  1  of  Year  2,  P  purchases  68  shares 
of  the  T  stock  from  an  unrelated  f>erson  and 
1 2  of  the  20  shares  of  the  T  st(x:k  held  by  R. 

(b)  Of  the  12  shares  of  the  T  stock 
purchased  by  P  from  R  on  December  1  of 
Year  2,  2  of  those  shares  are  deemed  to  have 
been  acquired  by  P  on  June  1  of  Year  1.  the 
dale  on  which  2  of  the  4  shares  of  the  T  stock 
held  by  R  on  that  date  were  first  considered 
owned  by  P  under  section  318(a)(2)(C)  (i.e., 
4x.5).  For  purposes  of  this  attribution,  the  R 
stock  need  not  he  acquired  byf  by  purchase. 
See  section  338(hMl)  (By  contrast,  the 
acquisition  of  the  T  stock  by  P  from  R  does 
not  qualify  as  a  purchase  unless  P  has 


acquired  at  least  50%  in  value  of  the  R  stock 
by  purchase.  Section  338(h)l3)(C)(i).)  Of  the 
remaining  10  shares  of  the  T  stock  purchased 
by  P  from  R  on  December  1  of  Year  2. 1  of 
those  shares  is  deemed  to  have  been  acquired 
by  P  on  Janoarv  1  of  Year  2,  the  date  on 
which  an  additional  1  share  of  the  4  shares 
of  the  T  stock  held  by  R  on  that  date  was  first 
considered  owned  by  P  under  section 
3l8(a)(2MC)  (Le.,  (4x.75)  -2).  The  remaining 
9  shares  of  the  T  stock  purchased  by  P  from 
R  on  December  1  of  Year  2,  are  deemed  to 
have  been  acquired  by  P  on  June  1  of  Year 
2.  the  date  on  which  an  additional  12  shares 
of  the  T  stock  held  by  R  on  that  date  were 
first  considered  owned  by  P  under  section 
318(a)(2)(C)  (Le.,  (20X.75)  -3).  Because  a 
qualified  stock  purchase  of  T  by  P  is  made 
on  December  1  of  Year  2,  only  if  all  12  shares 
of  the  T  stock  purchased  by  P  frtjm  R  on  that 
date  are  considered  acquired  during  a  12- 
month  period  ending  on  that  date  (so  that,  in 
conjunction  with  the  68  shares  of  the  T  stock 
P  purchased  on  that  date  from  the  unrelated 
person.  80  of  T's  100  shares  are  acquired  by 
P  during  a  12-month  period)  and  becau<;e  2 
of  those  12  shares  are  considered  to  have 
been  acquired  by  P  more  than  12  months 
before  December  1  of  Year  2  (i.e.,  on  June  1 
of  Year  1),  a  qualified  stock  purchase  is  not 
made.  (Under  §  1.338-4(j)(2).  for  purposes  of 
applying  the  consistency  rules,  P  is  treated  as 
making  a  qualified  stock  purchase  of  T  if, 
pursuant  to  an  arrangement,  P  purchases  T 
stock  satisfying  the  requirements  of  section 
1504(a)(2)  over  a  period  of  more  than  12 
months.) 

Example  3.  Assume  the  same  fects  as  in 
Example  2.  except  that  on  February  1  of  Year 
1.  P  acquires  25%  in  value  of  the  R  stock  by 
purchase.  The  result  is  the  same  as  In 
Example  2. 

(4)  Acquisition  date  for  tiered 
targets — (i)  Stock  sold  in  deemed  asset 
sale.  If  an  election  under  section  338  is 
made  for  target,  old  target  is  deemed  to 
sell  target's  assets  and  new  target  is 
deemed  to  acquire  those  assets.  Under 
section  338(h)(3)(B),  new  target's 
deemed  purchase  of  stock  of  another 
corporation  is  a  purchase  for  purposes 
of  section  338(d)(3)  on  the  acquisition 
date  of  target.  If  new  target's  deemed 
purchase  causes  a  qualified  stock 
purchase  of  the  other  corporation  and  if 
a  section  33B  election  is  made  for  the 
other  corpora!  ion.  the  acquisition  date 
for  the  olhbr  corporation  is  the  same  as 
the  acquisition  date  of  target.  However, 
the  deemed  sale  and  purchase  of  the 
other  corporation's  assets  is  considered 
to  take  place  after  the  deemed  sale  and 
purchase  of  taint's  assets. 

(ii)  Examples.  This  paragraph  (b)(4) 
may  be  illustrated  by  the  following 
examples: 

Example  7 .  A  owns  all  of  the  T  stock.  T 
owns  50  of  the  100  shares  of  X  stock.  The 
other  50  shares  of  X  stuck  are  owned  by 
corporation  Y,  which  is  unrelated  to  A.  T,  or 
P.  On  January  1  of  Year  1 ,  P  makes  a 
qualified  stock  purchase  of  T  from  A  and 
makes  a  section  338  election  for  T.  On 


December  1  of  Year  1.  P  purchases  the  50 
shares  of  X  stock  held  by  Y.  A  qualified  stoci 
purchase  of  X  is  made  on  December  1  of  Year 
1 .  liecause  the  deemed  purchase  of  50  shares 
of  X  stock  by  new  T  by  reason  of  the  section 
338  election  for  T  and  the  actual  purchase  of 
50  shares  of  X  stock  by  P  are  treated  as 
purchases  made  by  one  corporation.  Section 
338(h)(8).  For  purposes  of  determining 
whether  those  purchases  occur  within  a  12- 
month  acquisition  period  as  required  by 
section  338(d)(3).  T  is  deemed  to  purchase  its 
X  stock  on  T's  acquisition  date,  i.e..  January 
1  of  Year  1. 

Example  2.  On  January  1  of  Year  1 .  P 
makes  a  qualified  stock  purchase  of  T  and 
makes  a  section  338  election  for  T.  On  that 
day.  T  sells  all  of  the  stock  of  Tl  to  A. 
Although  T  held  all  of  the  Tl  stock  on  Ts 
acquisition  date.  T  is  not  considered  to  have 
purchased  the  Tl  stock  by  reason  of  the 
section  338  election  for  T.  In  order  for  T  to 
bo  treated  as  purchasing  the  Tl  stock.  T  must 
hold  the  Tl  stock  when  T's  deemed  sale  of 
assets  occurs  pursuant  to  section  338(a).  The 
deemed  sale  of  assets  is  considered  the  last 
transaction  of  old  T  at  the  close  of  T's 
acquisition  date.  Accordingly.  theTl  stock 
actually  disposed  of  by  T  on  the  acquisition 
date  is  nut  included  in  the  deemed  sale  of 
assets.  Thus,  T  docs  not  make  a  qualified 
slock  purchase  of  Tl. 

(5)  Effect  of  redemptions — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  (b)(5),  a  qualified  stock 
purchase  is  made  on  the  first  day  on 
which  the  percentage  ownership 
requirements  of  section  338(d)(3)  are 
satisfied  by  reference  to  target  stock  that 
is  both — 

(A)  Held  on  that  day  by  the 
purchasing  corporation;  and 

(B)  Purchased  by  the  purchasing 
corporation  during  the  12-month  period 
ending  on  that  day. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 
Target  stock  redemptions  from  persons 
unrelated  to  the  purchasing  corporation 
that  occur  during  the  12-month 
acquisition  j>eriod  are  taken  into 
account  as  reductions  in  target's 
outstanding  stock  for  purposes  of 
determining  whether  target  stock 
purchased  by  the  purchasing 
corporation  in  the  12-month  acquisition 
period  satisfies  the  percentage 
ownership  requirements  of  section 
338(d)(3). 

(iii)  Redemptions  from  tlie  purchasing 
corporation  or  related  persons  during 
12-month  acquisition  period — (A) 
General  rule.  For  purposes  of  the 
percentage  ownership  requirements  of 
section  338(d)(3),  a  redemption  of  target 
sto<Jc  during  the  12-month  acquisition 
period  from  tlie  purchasing  corporation 
or  from  any  person  related  to  the 
purchasing  corporation  is  not  taken  into 
account  as  a  reduction  in  target's 
outstanding  stock. 
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eption  for  certain  redemptions 
ted  corporations.  A  redemption 
stock  during  the  12-nionth 
)n  period  from  a  corporation 
I  the  purchasing  corporation  is 
3  account  as  a  reduction  in 
jtstanding  stock  to  the  extent 
edeemed  stock  would  have 
jidered  purchased  by  the 
ig  corporation  (by  reason  of 
38(h)(3)(C))  during  the  12- 
quisition  period  if  the 
I  stock  had  been  acquired  by 
lasing  corporation  from  the 
>rporation  on  the  day  of  the 
on.  See  paragraph  (b)(3)  of  this 

imples.  This  paragraph  (b)(5) 
lustrated  by  the  following 

>  1.  QSP  on  stocic  purchase  date: 
nfrom  unrelated  person  during  12- 
iod.  A  owns  all  100  shares  of  T 
anuary  1  of  Year  1 ,  P  purchases 
)f  the  T  stock  from  A.  On  July  1 
r  redeems  25  shares  from  A.  On 
1  of  Year  1,  P  purchases  20  shares 
)ck  from  A.  P  makes  a  qualified 
hase  of  T  on  December  1  of  Year 
the  60  shares  of  T  stock  purchased 
n  the  12-month  period  ending  on 
itisfy  the  80-percent  ownership 
Its  of  section  338(d)(3)  (i.e..  60/75 
termined  by  taking  into  account 
)fion  of  25  shares. 
^  2.  QSP  on  stock  redemption  date: 
nfrom  unrelated  person  during  12- 
iod  The  facts  are  the  same  as  in 
,  except  that  P  purchases  60  shares 
an  January  1  of  Year  1  and  none 
»er  1  of  Year  1.  P  makes  a  qualified 
tiase  of  T  on  July  1  of  Year  1. 
at  is  the  first  day  on  which  the  T 
sased  by  P  within  the  preceding 
jeriod  satisfies  the  80-percent 
requirements  of  section  338(d)(3) 
shares),  determined  by  taking  into 
;  redemption  of  25  shares. 
'  3  Redemption  from  unrelated 
re  than  12  months  before  stock 
\  owns  all  100  shares  of  T  stock. 
'  1  of  Year  1.  T  redeems  25  of  its 
January  15  of  Year  2,  P  purchases 
if  T  stock  from  A.  P  makes  a 
!ock  purchase  of  T  on  January  15 
rhe  bO  shares  of  T  stock  purchased 
1  the  12-month  period  ending  on 
Itisfy  the  80-percent  ownership 
Its  of  section  338(d)(3)  (i.e..  60/75 
termined  by  taking  into  account 
ition  of  25  shares.  It  is  irrelevant 
iemotion  occurred  before  the  12- 
jisition  period. 

4.  Redemption  from  unrelated 
v  than  12  months  after  stock 
rhe  facts  are  the  same  as  in 
,  except  that  the  redemption 
\pril  1  of  Year  3.  P  does  not  make 
stock  purchase  of  T  on  April  1  of 
ause  80%  of  the  T  stock,  as  of 
r'ear  3  had  not  been  purchased  in 
ng  12  months.  (Under  §  1.338- 
Durposes  of  applying  the 
1  rules,  P  is  treated  as  making  a 


qualified  stock  purchase  of  T  if,  pursuant  to 
an  arrangement,  P  purchases  T  stock 
satisfying  the  requirements  of  section 
1504(a)(2)  over  a  period  of  more  than  12 
months.) 

Example  5.  Redemption  from  purchasing 
corporation  not  taken  into  account.  On 
December  15  of  Year  1,  T  redeems  30%  of  its 
stock  from  P.  The  redeemed  stock  was  held 
by  P  for  several  years  and  constituted  P's 
total  interest  in  T.  On  December  1  of  Year  2, 
P  purchases  the  remaining  T  stock  from  A. 
P  does  not  make  a  qualified  stock  purchase 
of  T  on  December  1  of  Year  2.  For  purposes 
of  the  80-percent  ownership  requirements  of 
section  338(di(3),  the  redemption  of  P's  T 
stock  on  December  1 5  of  Year  1  is  not  taken 
into  account  as  a  reduction  in  T's 
outstanding  stock. 

Example  6.  Redemption  from  related 
person  taken  into  account.  On  January  1  of 
Year  1 .  P  purchases  60  of  the  100  shares  of 
X  stock.  On  that  date,  X  owns  40  of  the  100 
shares  of  T  stock.  On  April  1  of  Year  1 ,  T 
redeems  Xs  T  stock  and  P  purchases  the 
remaining  60  shares  of  T  stock  from  an 
unrelated  person.  For  purp>ose8  of  the  80- 
percent  ownership  reauirements  of  section 
338(d)(3),  the  redemption  of  the  T  stock  from 
X  (a  person  related  to  P)  is  taken  into  account 
as  a  reduction  in  T's  outstanding  stock.  If  P 
had  purchased  the  40  redeemed  shares  from 
X  on  April  1  of  Year  1 ,  all  40  of  the  shares 
would  have  been  considered  purchased  (by 
reason  of  section  338(h)(3)(C)(i))  during  the 
12-month  period  ending  on  April  of  Year  1 
(24  of  the  40  shares  would  have  been 
considered  purchased  by  P  on  January  1  of 
Year  1  and  the  remaining  16  shares  would 
have  been  considered  purchased  by  P  on 
April  1  of  Year  1).  See  paragraph  (b)(3)  of  this 
section.  Accordingly,  P  makes  a  qualified 
stock  purchase  of  T  on  April  1  of  Year  1, 
because  the  bO  shares  of  T  stock  purchased 
by  P  on  that  date  satisfy  the  80-percenf 
ownership  requirements  of  section  338(d)(3) 
(i.e.,  60/60  shares),  determined  by  taking  into 
account  the  redemption  of  40  shares. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election— {l) 
Post-acquisition  elimination  of  target,  (i) 
The  purchasing  corporation  may  make 
an  election  under  section  338  for  target 
even  though  tar\?et  is  liquidated  on  or 
after  the  acquisition  date.  If  target 
liquidates  on  the  acquisition  date,  the 
liquidation  is  considered  to  occur  on  the 
following  day  and  immediately  after 
new  target's  deemed  purchase  of  assets. 
The  purchasing  corporation  may  also 
make  an  election  under  section  338  for 
target  even  though  target  is  merged  into 
another  corporation,  or  otherwise 
disposed  of  by  the  purchasing 
corporation  provided  that,  under  the 
facts  and  circumstances,  the  purchasing 
corporation  is  considered  for  tax 
purposes  as  the  purchaser  of  the  target 
stock. 

(ii)  This  paragraph  (c)(1)  may  be 
illustrated  by  the  following  examples: 

Example  1.  On  January  1  of  Year  1,  P 
makes  a  qualified  stock  purchase  of  T.  On 


June  1  of  Year  1,  P  sells  the  T  stock  to  an 
unrelated  person.  Assuming  that  P  is 
considered  for  tax  purposes  as  the  purchaser 
of  the  T  stock,  P  remains  eligible,  after  June 
1  of  Year  1,  to  make  a  section  338  election 
for  T  that  results  in  a  deemed  sale  of  T's 
assets  on  January  1  of  Year  1. 

Example  2.  On  January  1  of  Year  1 ,  P 
makes  a  qualified  stock  purchase  of  T.  On 
that  date,  T  owns  the  stocbof  Tl.  On  March 
1  of  Year  1,  T  sells  the  Tl  stock  to  an 
unrelated  person.  On  April  1  of  Year  1.  P 
makes  a  section  338  election  forT. 
Notwithstanding  that  theTl  stock  was  sold 
on  March  1  of  Year  1,  the  section  338 
election  for  T  on  April  1  of  Year  1 .  results 
in  a  qualified  stock  purchase  by  T  of  Tl  on 
January  1  of  Year  1.  See  paragraph  (b)(4)(i) 
of  this  section. 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation.  An  election 
under  section  338  may  be  made  for 
target  after  the  acquisition  of  assets  of 
the  purchasing  corporation  by  another 
corporation  in  a  transaction  described  in 
section  381(a).  provided  that  the 
purchasing  corporation  is  considered  for 
tax  purposes  as  the  purchaser  of  the 
target  stock.  The  acquiring  corporation 
in  the  section  381(a)  transaction  may 
make  an  election  under  section  338  for 
target. 

(d)  Miscellaneous  matters  affecting 
new  target — (1)  General  rule  for  subtitle 
A.  Except  as  provided  in  this  paragraph 
(d),  new  target  is  treated  as  a  new 
corporation  that  is  unrelated  to  old 
target  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code.  Thus,  in  the 
section  338(a)(1)  deemed  sale,  new 
target  is  treated  as  purchasing  assets 
from  an  unrelated  person,  and — 

(i)  New  target  is  not  considered 
related  to  old  target  for  purposes  of 
section  168  and  may  make  new 
elections  under  section  168  without 
taking  into  account  the  elections  made 
by  old  target;  and — 

(ii)  New  target  may  adopt,  without 
obtaining  prior  approval  from  the 
Commissioner,  any  taxable  year  that 
meets  the  requirements  of  section  441 
and  any  method  of  accounting  that 
meets  the  requirements  of  section  446. 

(2)  Exceptions  for  subtitle  A.  New 
target  and  old  target  are  treated  as  the 
same  corporation  for  purposes  of — 

(i)  The  rules  applicable  to  employee 
benefit  plans  (including  those  plans 
described  in  sections  79.  104. 105,  120, 
125,  127.  and  129),  qualified  pension, 
profit-sharing,  stock  bonus  and  annuity 
plans  (sections  401(a]  and  403(a)). 
simplified  employee  pensions  (section 
408(k)),  and  tax  qualified  stock  option 
plans  (sections  422  and  423); 

(ii)  Section*  1311-1314  (relating  to 
the  mitigation  of  the  effect  of 
limitations)  if  a  section  338(h)(10) 
election  is  not  made  for  target;  and 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday,  January  20,  1994  /  Rules  and  Regulations        2969 


(iii)  Any  other  provision  identified  by 
the  Commissioner. 

(3)  Taxable  year  of  new  target. 
Notwithstanding  §  1.441-lT(b)(2).  a 
new  target  may  adopt  a  taxable  year  on 
or  before  the  last  day  for  making  the 
election  under  section  338  by  filing  its 
first  return  for  the  desired  taxable  year 
on  or  before  that  date. 

(4)  General  rule  for  other  provisions  of 
the  Internal  Revenue  Code.  Except  as 
provided  in  the  regulations  under 
section  338  or  by  the  Commissioner, 
new  target  is  treated  as  a  continuation 
of  old  target  for  purposes  other  than 
subtitle  A.  For  example — 

(i)  New  target  is  liable  for  old  target's 
federal  income  tax  liabilities,  including 
tax  liabilities  resulting  from  the  deemed 
asset  sale  and  those  tax  liabilities  of  the 
other  members  of  any  consolidated 
group  that  included  old  target  that  are 
attributable  to  taxable  years  in  which 
those  corporations  and  old  target  joined 
in  the  same  consolidated  return  (see 
§1.1502-6(a)); 

(ii)  Wages  earned  by  the  employees  of 
old  target  are  considered  wages  earned 
by  such  employees  from  new  target  for 
purposes  of  sections  3101  and  3111 
(Federal  Insurance  Contributions  Act) 
and  section  3301  (Federal 
Unemployment  Tax  Act);  and 

(iii)  Ola  target  and  new  target  must 
use  the  same  employer  identification 
number. 

§  1 .338-3    Deemed  sale  and  aggregate 
deemed  sale  price. 

(a)  Scope.  This  section  provides 
guidance  regarding  the  recognition  of 
gain  or  loss  on  the  deemed  sale  of  target 
affiliate  stock.  This  section  also 
provides  guidance  regarding  the 
determination  of  the  price  (the  aggregate 
deemed  sale  price)  at  which  old  target 
is  treated  as  selling  its  assets  in  the 
section  338(a)(1)  deemed  sale  for 
purposes  of  determining  the  gain  or  loss 
recognized  by  target  in  the  deemed  sale. 
Notwithstanding  section  338(h)(6)(B)(ii). 
stock  held  by  a  target  affiliate  in  a 
foreign  corporation  or  in  a  corporation 
that  is  a  DISC  or  that  is  described  in 
section  1248(e)  is  not  excluded  from  the 
operation  of  section  338. 

(b)  Definitions.  For  purposes  of  the 
regulations  under  section  338: 

(1)  ADSP.  The  ADSP  is  the  aggregate 
deemed  sale  price,  i.e.,  the  price  at 
which  target  is  deemed  to  have  sold  all 
of  its  assets  in  the  deemed  sale  under 
section  338(a)(1).  See  paragraph  (d)  of 
this  section  for  the  determination  of  the 
ADSP. 

(2)  Allocable  ADSP  amount.  The 
allocable  ADSP  amount  is  the  portion  of 
the  ADSP  that  is  allocable  to  a  particular 
target  asset.  Deemed  sale  gain  on  a  target 


asset  is  computed  by  reference  to  the 
allocable  ADSP  amount  for  that  asset. 
Except  as  provided  in  section  7701(g) 
(relating  to  fair  market  value  in  the  case 
of  nonrecourse  indebtedness),  the  ADSP 
is  allocated  among  target  assets  for  this 
purpose  under  the  principles  of 
§  1.338(b)-2T  (without  taking  into 
account  §  1.338(b)-2T(c)(2)). 
Appropriate  adjustments  to  reflect 
accurately  the  fair  market  value  of  assets 
must  be  made  if  stock  of  a  target  affiliate 
is  purchased  in  the  section  338(a)(1) 
deemed  sale,  a  section  338  election  is 
made  for  the  target  affiliate,  and  target 
recognizes  no  gain  or  loss  on  the 
deemed  sale  of  the  target  affiliate  stock 
under  paragraph  (c)  of  this  section.  See 
Example  4  of  paragraph  (d)(8)  of  this 
section. 

(3)  Deemed  sale  gain.  Deemed  sale 
gain  is  gain  (or  loss)  that  is  recognized 
in  the  section  338(a)(1)  deemed  sale.  Foi 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code,  deemed  sale  gain  is 
taken  into  account  by  treating  the  old 
target  as  if,  on  the  acquisition  date,  it 
sold  all  of  its  assets  to  an  unrelated 
person  in  the  deemed  sale.  See  §  1.338- 
2(d)(1).  For  example,  section  267  does 
not  apply  to  loss  recognized  on  the 
deemed  sale. 

(4)  Classes  of  assets.  The  four  classes 
of  assets  are  defined  in  §  1.338(b)-2T(b) 

(c)  Deemed  sale  of  target  affiliate 
stock — (1)  In  general.  This  paragraph  (c) 
prescribes  rules  relating  to  the  treatment 
of  gain  or  loss  realized  on  the  deemed 
sale  of  stock  of  a  target  affiliate  where 
a  section  338  election  (but  not  a  section 
338(h)(10)  election)  is  made  for  the 
target  affiliate.  For  purposes  of  this 
paragraph  (c).  the  definition  of  domestic 
corporation  in  §  1.338-l(c)(5)  is  applied 
without  the  exclusion  therein  for  DISCs, 
corporations  described  in  section 
1248(e),  and  corporations  to  which  an 
election  under  section  936  applies. 

(2)  General  rule.  Except  as  otherwise 
provided  in  this  paragraph  (c),  if  a 
section  338  election  is  made  for  target, 
no  gain  or  loss  is  recognized  by  target 
on  the  deemed  sale  of  stock  of  a  target 
affiliate  having  the  same  acquisition 
date  and  for  which  a  section  338 
election  is  made  if — 

(i)  Target  directly  owns  stock  in  the 
target  affiliate  satisfying  the 
requirements  of  section  1504(a)(2); 

(ii)  Target  and  the  target  affiliate  are 
members  of  a  consolidated  group  filing 
a  final  consolidated  return  described  in 
§1.338-l(e){l);or 

(iii)  Target  and  the  target  affiliate  file 
a  combined  return  under  §  1.338- 
1(e)(4). 

(3)  Deemed  sale  of  foreign  target 
affiliate  by  a  domestic  target.  Gain  or 
loss  is  recognized  by  a  domestic  target 


on  the  deemed  sale  of  stock  of  a  foreign 
target  affiliate.  For  the  proper  treatment 
of  such  gain  or  loss,  see,  e.g.,  sections 
1246, 1248. 1291  et  seq.,  and  338(h)(16) 
and  §1.338-5. 

(4)  Deemed  sale  producing  effectively 
connected  income.  Gain  or  loss  is 
recognized  by  a  foreign  target  on  the 
deemed  sale  of  stock  of  a  foreign  target 
affiliate  to  the  extent  that  such  gain  or 
loss  is  effectively  connected  (or  treated 
as  effectively  connected)  with  the 
conduct  of  a  trade  or  business  in  the 
United  States. 

(5)  Deemed  sale  of  insurance 
company  target  affiliate  electing  under 
section  953(d).  Gain  (but  not  loss)  is 
recognized  by  a  domestic  target  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  has  in  effect  an  election  under 
section  953(d)  in  an  amount  equal  to  the 
lesser  of  the  gain  realized  or  the 
earnings  and  profits  described  in  section 
953(d)(4)(B). 

(6)  Deemed  sale  of  DISC  target 
affiliate.  Gain  (but  not  loss)  is 
recognized  by  a  foreign  or  domestic 
target  on  the  deemed  sale  of  stock  of  a 
target  affiliate  that  is  a  DISC  or  a  former 
DISC  (as  defined  in  section  992(a))  in  an 
amount  equal  to  the  lesser  of  the  gain 
realized  or  the  amount  of  accumulated 
DISC  income  determined  with  resp)ect  to 
such  stock  under  section  995(c).  Such 
gain  is  included  in  gross  income  as  a 
dividend  as  provided  in  sections 
995(c)(2)  and  996(g). 

(7)  Anti-stuffing  rule.  If  an  asset  the 
adjusted  basis  of  which  exceeds  its  fair 
market  value  is  contributed  or 
transferred  to  a  target  affiliate  as 
transferred  basis  property  (within  the 
meaning  of  section  7701(a)(43))  and  a 
purpose  of  such  transaction  is  to  reduce 
the  gain  (or  increase  the  loss)  recognized 
on  the  deemed  sale  of  such  target 
affiliate's  stock,  the  gain  or  loss 
recognized  by  target  on  the  deemed  sale 
of  stock  of  the  target  affiliate  is 
determined  as  if  such  asset  had  not  been 
contributed  or  transferred. 

(8)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following 
examples: 

Example  I.  (a)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T's  sole  asset,  all  of  the  Tl 
stock,  has  a  basis  of  S50  and  a  fair  market 
value  of  $1 50.  T's  deemed  purchase  of  the  Tl 
stock  results  in  a  qualified  stock  purchase  of 
Tl  and  a  section  338  election  is  made  for  Tl. 
Tl's  assets  have  a  basis  of  $50  and  a  fair 
market  value  of  SI  50. 

(b)  T  realizes  SlOO  of  gain  on  the  deemed 
sale  of  the  Tl  stock,  but  the  gain  is  not 
recognized  because  T  directly  owns  stock  in 
Tl  satisfying  the  requirements  of  section 
1504(a)(2)  and  a  section  338  election  is  made 
forTl. 
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ognizes  gain  of  SlOO  on  the 
s  of  its  ass«ts. 

2.  The  facts  are  the  same  as  in 
eiicept  that  P  does  not  make  a 
election  for  Tl.  Because  a  section 

1  is  not  made  for  Tl.  the  SlOO  gain 
T  on  the  deemed  sale  of  the  Tl 
agnized. 

3.  (a)  P  makes  a  qualified  stock 
T  and  makes  a  section  338 

T.  T  owns  all  of  the  stock  of  Tl 
deemed  purchase  of  the  Tl  and 
iults  in  a  qualified  stock  purchase 

2  and  a  section  338  election  is 

1  and  T2.  Tl  and  T2  each  own 
vote  and  value  of  T3  stock.  The 
■chases  by  Tl  and  T2  of  the  T3 

in  a  qualified  stock  purchase  of 
ction  338  election  is  made  for  T3. 
unon  parent  of  a  consolidated 
ill  of  the  deemed  saJes  are 
the  T  group's  final  consolidated 
Sl.338-l(e)(l). 

se  T.  Tl ,  T2  and  T3  are  members 
dated  group  filing  a  final 
d  return,  no  gain  or  loss  is 
by  T.  Tl  or  T2  on  their  resjjective 
H  of  target  affiliate  stock. 

4.  (a)  T's  sole  asset,  all  of  the  FTl 
basis  of  S25  and  a  fair  market 

>0.  FTl  s  sole  asset,  all  of  the  FT2 
basis  of  S75  and  a  fair  market 
>0.  FTl  and  FT2  each  have  $50 
ited  earnings  and  profits  for 
section  1248(c)  and  (d).  FT2's 
a  basis  of  SI  25  and  a  fair  market 
>0.  and  their  sale  would  not 
3part  F  income  under  section  951. 
the  FT2  stock  or  assets  would  not 
xinte  effectively  connected  with 
of  a  trade  or  business  within  the 
9S.  FTl  does  not  have  an  election 
der  section  953(d)  and  neither 

2  is  a  passive  foreign  investment 

es  a  qualified  stock  purchase  of 
s  a  section  338  election  for  T.  Ts 
■chase  of  the  FTl  stock  results  in 
itock  purchase  of  FTl  and  a 
election  is  made  for  FTl. 
Tl 's  deemed  purchase  of  the  FT2 
s  in  a  qualified  stock  purchase  of 
ection  338  election  is  made  for 

gnizes  Si  25  of  gain  on  the 
}  of  the  FTl  stock  under 
:)(3)  of  this  section.  FTl 's  $75  of 
deemed  sale  of  the  FT2  stock  is 
red  under  paragraph  (c)(2)  of  this 
I  recognizes  $25  of  gain  on  the 
i  of  its  assets.  The  $125  gain  T 
)n  the  deemed  sale  of  the  FTl 
uded  in  Ts  income  as  a  dividend 
)n  1248.  because  FTl  and  FT2 
ent  earnings  and  profits  for  full 
zation  (S50  of  accumulated 
d  profits  in  FTl,  $50  of 
d  earnings  and  profits  in  FT2,  and 
led  sale  earnings  and  profits  in 
8-5(b).  For  purposes  of  sections 
I  908,  the  source  and  foreign  tax 
ition  basket  of  S25  of  the 
zed  gain  on  the  deemed  sale  of 
zk  is  determined  under  section 


(d)  Determination  ofADSP—{\) 
General  rule.  The  ADSP  is  the  siun  of — 

(i)  The  grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock  (as  defined  in 
section  338(b)(6)(A)); 

(ii)  The  liabilities  of  new  target 
(including  any  tax  liabilities  resulting 
from  the  deemed  sale);  and 

(iii)  Other  relevant  items. 

(2)  Grossed-up  basis  of  the  purchasing 
corporation 's  recently  purchased  target 
stock.  The  grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock  is  an  amount 
equal  to  the  purchasing  corporation's 
basis  in  recently  purchased  target  stock, 
divided  by  the  percentage  of  target  stock 
(by  value)  attributable  to  that  recently 
purchased  target  stock.  If  target  has  a 
single  class  of  outstanding  stock,  the 
grossed-up  basis  of  the  piirchasing 
corporation's  recently  purchased  target 
stock  reflects  the  total  price  the 
purchasing  corporation  would  have 
paid  for  all  outstanding  target  stock  had 
it  purchased  all  such  stock  for  a  price 
per  share  equal  to  the  average  price  per 
share  that  it  paid  for  the  recently 
purchased  target  stock. 

(3)  Liabihties.  Liabilities  taken  into 
account  are  the  liabilities  of  new  target 
described  in  §  1.338(b)-l(f).  The  amount 
of  the  liabilities  of  new  target  taken  into 
account  to  calculate  ADSP  is 
determined  as  if  old  target  had  sold  its 
assets  to  an  unrelated  person  for 
consideration  that  included  the 
liabilities.  Thus,  the  ADSP  takes  into 
account  both  tax  credit  recapture 
liability  arising  by  reason  of  the  deemed 
sale  and  the  tax  liabiUty  on  deemed  sale 
gain.  The  ADSP  reflects  the  fact  that 
deemed  sale  gain  (loss)  both  increases 
(decreases)  the  ADSP  by  creating 
(reducing)  a  tax  liabihty  and  is 
computed  by  reference  to  the  ADSP. 

(4)  Other  relevant  items.  Other 
relevant  items  include  reductions  for 
acquisition  costs  of  the  purchasing 
corporation  incurred  in  connection  with 
the  qualiHed  stock  purchase  that  are 
capitalized  in  the  basis  of  recently 
purchased  target  stock  (e.g. .  brokerage 
commissions  and  any  similar  costs  paid 
by  the  purchasing  corporation  to  acquire 
target  stock). 

(5)  Calculation  of  deemed  sale  gain 
and  loss.  Deemed  sale  gain  on  each  asset 
is  computed  by  reference  to  the  ADSP. 
In  certain  cases,  the  determination  of 
the  tax  liabihty  resulting  from  the 
deemed  sale  and  therefore  the 
determination  of  the  ADSP  may  require 
trial  and  error  computations. 

(6)  Other  rules  apply  in  determining 
ADSP.  The  ADSP  may  not  be  applied  in 
such  a  way  as  to  contravene  other 
appUcable  rules.  For  example,  a  capital 


loss  cannot  be  applied  to  reduce 
ordinary  income  in  calculating  the  tax 
liability  on  the  deemed  sale  for 
purposes  of  determining  the  ADSP. 

(7)  Cross-reference.  See  §  1.338(b)- 
3T(h)  for  adjustments  to  ADSP  because 
of  events  occurring  after  the  acquisition 
date  and  §  1.338(h)(10}-l(n  for  the 
determination  of  modified  ADSP. 

(8)  Examples,  (i)  For  purposes  of  the 
examples  in  this  paragraph  (d)(8). 
unless  otherwise  stated,  T  is  a  calendar 
year  taxpayer  that  files  separate  returns 
and  that  has  no  loss,  tax  credit,  or  other 
carryovers  to  Year  1.  Depreciation  for 
Year  1  is  not  taken  into  account.  T  has 
no  liabilities  other  than  a  federal  income 
tax  liability  resulting  from  the  deemed 
sale  of  assets,  and  T  has  no  other 
relevant  items.  Assume  that  T's  tax  rate 
for  any  ordinary  income  or  net  capital 
gain  resulting  from  the  deemed  sale  of 
assets  is  34  percent  and  that  any  capital 
loss  is  offset  by  capital  gain.  On  July  1 
of  Year  1,  P  purchases  all  of  the  stock 

of  T  and  makes  a  section  338  election 
forT. 

(ii)  This  paragraph  (d)  may  be 
illustrated  by  the  following  examples: 

Example  1  One  class,  (a)  On  July  1  of  Year 
1.  T's  only  asset  is  an  item  of  section  1245 
property  with  an  adjusted  basis  to  T  of 
S50,400.  a  recomputed  basis  of  $80,000,  and 
a  fair  market  value  of  $100,000.  P  purchases 
all  of  the  T  stock  for  $75,000. 

(b)  The  ADSP  may  be  determined  as 
follows.  (In  the  formula  below,  G  is  the 
grossed-up  basis  in  P's  recently  purchased  T 
stock,  L  is  T's  liabilities  other  than  T's  tax 
liabilities  for  deemed  sale  gain  determined  by 
reference  to  the  ADSP,  Tr  is  the  applicable 
tax  rate,  and  B  is  the  adjusted  basis  of  the 
asset  deemed  sold.) 

ADSP=G+L+Trx(  ADSP  -  B) 
ADSP=($75,00O/l)-^$O+.34x(ADSP  -  $50,400} 
ADSP=$75,000+.34  ADSP  -  $17,136 
.66ADSP=$57.864 
ADSP=$87,672.72 

(c)  Because  the  ADSP  for  T  ($87,672.72) 
does  not  exceed  the  fair  market  value  of  T's 
asset  ($100,000).  a  Class  III  asset,  T's  entire 
ADSP  is  allocated  to  that  asset.  Thus,  T  has 
deemed  sale  gain  of  $37,272.72  (consisting  of 
$29,600  of  ordinary  income  and  $7,672.72  of 
capital  gain). 

(d)  The  fiicts  are  the  same  as  in  paragraph 
(a)  of  this  Example  1,  except  that  on  July  1 
of  Year  1 .  P  purchases  only  80  of  the  100 
shares  of  T  stock  for  $60,000.  The  grossed- 
up  basis  in  P's  recently  purchased  T  stock  (C) 
is  $75,000  (560,000/8).  Consequently,  the 
ADSP  and  deemed  sale  gain  are  the  same  as 
in  paragraphs  (b)  and  (c)  of  this  Example  1. 

(e)  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  1,  except  that  T  also  has 
goodwill  (a  Class  IV  asset)  with  an  appraised 
value  of  $10,000.  The  results  are  the  same  as 
in  paragraphs  (b)  and  (c)  of  this  Example  1. 
Because  the  ADSP  does  not  exceed  the  fair 
market  value  of  the  Class  III  asset,  no  amount 
is  allocated  to  goodwilL 
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Example  2.  More  than  one  class,  (a)  P 
purchases  all  of  the  T  stock  for  S140.000.  On 
July  1  of  Year  1,  T  has  liabilities  (not 


including  the  tax  liability  for  deemed  sale 
gain  on  its  assets)  of  $50,000,  cash  (a  Class 
I  asset)  of  $10,000,  readily  marketable 


Asset 


1.  Land 

2.  Inventofy  „ 

3.  Equipment  A  

(recomputed  t>asis  S80,000) 

4.  Equipment  B  _ 

(recomputed  basis  S20,(XX)) 

Totals  


securities  (a  Class  II  asset)  with  a  basis  of 
S4,000  and  fair  market  value  of  $10,000, 
goodwill  (a  Class  IV  asset)  with  a  tiasis  of 
$3,000.  and  the  following  Class  ill  assets: 


Basis 


S5,000 

10,000 

5,000 

10,000 

$30,000 


FMV 


$35,000 
50,000 
90,000 

75.000 

250,000 


Ratio 


.14 
.20 
.36 

.30 

1.00 


(b)  The  ADSP  exceeds  $20,000.  Thus, 
$10,000  of  the  ADSP  is  allocated  to  the  cash 
and  $10,000  to  the  marketable  securities. 
Except  as  provided  in  section  7701(g),  the 
amount  allocated  to  an  asset  (other  than  a 
Class  IV  asset)  cannot  exceed  its  fair  market 
value.  See  §  1.338(b)-2T(c)(l)  (relating  to  fair 
market  value  limitation). 

(c)  The  portion  of  the  ADSP  allocable  to 
the  Class  III  assets  is  preliminarily 
determined  as  follows.  (In  the  formula,  the 
amount  allocated  to  the  Class  I  assets  is 


referred  to  as  /  and  the  amount  allocated  to 

the  Class  II  assets  as  //.) 

ADSP,,,  =  (G-(I+II))+L+Tr  X  1(11 -B„)  ♦ 

(ADSPi„-B,„)| 
ADSP,,,  =  ($140,000  -($10.000+$10,000))  + 

$50,000  -»^.34  X  |($10,000 -$4,000)  * 

(ADSP,,, 

-  ($5,000+$10.000+$5,000+$10.000))1 
ADSP„,=$  1 6 1 ,840+.  34  ADSP,,, 
.66ADSP„,=$161.840 
ADSP„,=$245,212.12 

(d)  Because,  under  the  preliminary 
calculation  of  the  ADSP,  the  amount  to  be 
allocated  to  Class  I,  II,  and  III  assets  does  not 
exceed  their  aggregate  hit  market  value,  no 
ADSP  amount  is  allocated  to  the  goodwill. 
Accordingly,  the  deemed  sale  of  the  goodwill 


results  in  a  capital  loss  of  $3,000.  The  portion 
of  the  ADSP  allocable  to  the  Class  III  assets 
is  finally  determined  by  taking  into  account 
this  loss  as  follows: 
ADSP,,,  =  (G  -  (I+II))+L+Tr  X  KII  -  B„)  + 

(ADSP,,,  -B„i)  +  (ADSP,v  -B,v)I 
ADSP,,,  =  ($140,000 

-($10,000-f$ae.OOO))+$50,000+.34  x 

(($10,000 -$4,000)  +  (ADSP,,, 

-$30,000)+(0- $3,000)1 
ADSPii,=$160,820+.34ADSP„, 
.66ADSP,„=$160.820 
ADSP,„=$243,666.67 

(e)  The  allocation  of  ADSP,,,  among  the 
Qass  III  assets  is  in  proportion  to  their  fair 
market  values,  as  follows: 


Asset 


ADSP 


Gain 


1.  Land 


2.  Inventory  

3.  Equipment  A 

4.  Equipment  B 

Totals 


$34,113.33 
48,733.34 
87,720.00 

73,100.00 

243,666.67 


$29,113.33 

(capital  gain) 

38,733.34 

(ordinary  income) 

82,720.00 

(75,000  ordinary  irx»me 

7,720  capital  gain) 

63,100.00 

(10,000  ordinary  income 

53.100  capital  gain) 

213.666.67 


Example  3.  More  than  one  class,  (a)  The 
facts  are  the  same  as  in  Example  2.  except 
that  P  purchases  the  T  stock  for  $150,000, 
rather  than  $140,000. 

(b)  As  in  Example  2.  the  ADSP  exceeds 
$20,000.  Thus,  $10,000  of  the  ADSP  is 
allocated  to  the  cash  and  $10,000  to  the 
marketable  securities. 

(c)  The  portion  of  the  ADSP  allocable  to 
the  Class  III  assets  as  preliminarily 
determined  under  the  formula  set  forth  in 
paragraph  (c)  of  Example  2  is  $260,363.64. 
The  amount  allocated  to  the  Class  III  assets 
cannot  exceed  their  aggregate  fair  market 
value  ($250,000).  Thus,  preliminarily,  the 
ADSP  amount  allocated  to  Class  III  assets  is 
$250,000. 

(d)(1)  Based  on  this  preliminary  allocation, 
the  ADSP  is  determined  as  follows.  (In  the 
formula,  the  amount  allocated  to  the  Class  I 
assets  is  referred  to  as  /,  the  amount  allocated 


to  the  Class  II  assets  as  //.  and  the  amount 
allocated  to  the  Class  III  assets  as  ///.) 
ADSP  =  G+L+Tr  X  KII  -  Br,)  •»•  (III  -  B,i,)  ♦ 

(ADSP  -(I+II+III+B,v))l 
ADSP  =  $150,000+$50,000+.34  x 
[($10,000- $4,000)  + 
($250.000 -$30,000)  +  (ADSP 
-  ($10,OOO+$lO,0OO+$250,OOO+$3,OO0))| 
ADSP=$200.000+.34  ADSP  -  $1 5,980 
.66ADSP=$1 84,020 
ADSP=$278,818.18 

(2)  Because  the  ADSP  as  determined 
exceeds  the  aggregate  fair  market  value  of  the 
Class  I,  II,  and  III  assets,  the  $250,000  amount 
preliminarily  allocated  to  Class  III  assets  is 
appropriate.  Thus,  the  amount  of  the  ADSP 
allocated  to  Class  III  assets  equals  their 
aggregate  fair  market  value  ($250,000).  and 
the  allocated  ADSP  amount  for  each  Class  III 
asset  is  its  fair  market  value.  Further,  the 
allocable  ADSP  amount  for  the  Class  IV  asset 
(goodwill)  is  $8,818.18  (the  excess  of  the 
ADSP  over  the  aggregate  allocable  ADSP 
amounts  for  the  Class  I,  II,  and  III  assets). 


Example  4.  Amount  allocated  to  Tl  stock. 
(a)  The  facts  are  the  same  as  in  Example  2, 
except  that  T  owns  all  of  the  Tl  stock 
(instead  of  the  inventory),  and  Tl 's  only  asset 
is  the  inventory.  The  Tl  stock  and  inventory 
each  have  a  fair  market  value  of  $50,000,  and 
the  inventory  has  a  basis  of  $10,000  A 
section  338  election  is  made  for  Tl  (as  well 
as  T),  and  Tl  has  no  liabilities  other  than  a 
tax  liability  resulting  from  the  deemed  sale 
gain.  Under  paragraph  (c)  of  this  section.  T 
recognizes  no  gain  or  loss  on  its  deemed  sale 
of  Tl  stock. 

(b)  The  ADSP  exceeds  $20,000.  Thus, 
$10,000  of  the  ADSP  is  allocated  to  the  cash 
and  $10,000  to  the  marketable  securities. 

(c)  Tl  stock  is  purchased  in  the  deemed 
sale  of  T  assets.  T  does  not  recognize  any 
gain  on  the  deemed  sale  of  the  Tl  stock 
under  paragraph  (c)  of  this  section,  and  a 
section  338  election  is  made  for  Tl.  Thus, 
under  paragraph  (b)(2)  of  this  section,  in 
determining  the  allocation  of  ADSP  among 
T's  Class  III  assets,  including  the  Tl  stock, 
appropriate  adjustments  must  be  made  to 
reflect  accurately  the  fair  market  value  of  the 
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Its.  In  preliminarily  calculating 
■  case,  the  Tl  stock  can  b« 
nd.  because  T  owns  all  of  the 
Tl  asset  can  be  treated  as  a  T 
his  assumption.  ADSPm  is 
See  paragraph  (d)  of  Example  2. 

the  portion  of  the  preliminary 
le  to  Class  III  assets 

does  not  exceed  their  aggregate 
iue  (S250.000),  no  amount  is 
lass  IV  assets  for  T.  Further, 
I  allocated  among  T's  Gass  II] 
ortion  to  their  fair  market 
tragraph  (e)  of  Example  2. 
48.733.34  of  this  amount  is 
le  Tl  stock. 

)unt  tentatively  allocated  to  the 
■ever,  reflects  the  tax  incurred 
d  sale  of  the  Tl  asset  equal  to 
14  X  ($48,733.34  -  $10,000)). 
SP  allocable  to  the  Qass  III 
id  the  allocable  ADSP  amount 
:k.  as  preliminarily  calculated, 
reduced  by  $13, 169J4. 
,  these  amounts,  respectively, 
93  and  535.564.00.  In 
be  ADSP  for  Tl.  the  grossed-up 
centiy  purchased  Tl  stock  is 

\  are  the  same  as  in  paragraph 
mple  5,  except  that  the  Tl 
a  $12,500  basis  and  $62,500 
stock  has  a  $62,500  value,  and 
)f  the  Tl  stock.  In  preliminarily 
DSPin,  the  Tl  stock  can  be 
lit.  because  T  owns  only  80% 
k,  only  80%  of  Tl  asset  basis 
uld  be  taken  into  account  in 
i  AOSP.  By  taking  into  account 
amounts,  the  remaining 
nd  results  are  the  same  as  In 
I.  (c).  (d),and(e)ofthi8 
cept  that  the  groeaed-up  basis 
r  purchased  Tl  stock  is 
)5,564.00/0.8). 

iMl  and  stocli  consistency. 

\ction — (1)  Overview.  This 
ements  the  consistency 
ions  338(e)  and  (f).  Under 
no  election  under  section 
jd  made  or  required  with 
rget  or  any  target  affiliate, 
person  acquiring  an  asset 
carryover  basis  in  the  asset. 
\1  application.  The 
rules  generally  apply  if  the 
:orporation  acquires  an 
i  from  target  during  the 
tency  period  and  target  is  a 
1  a  consolidated  group.  In 
gain  from  the  sale  of  the 
cted  under  the  investment 
>rovisions  of  the 
1  return  regulations  in  the 
>t  stock  and  may  reduce 
B  sale  of  the  stock.  See 
(investment  adjustment 
Under  the  consistency 
rdhasing  corporation 
:es  a  carryover  basis  in  the 
a  section  338  election  is 
jet.  Similar  rules  apply  if 


the  purchasing  corporation  acquires  an 
asset  directly  from  a  lower-tier  target 
affiliate  if  gain  from  the  sale  is  reflected 
imder  the  investment  adjustment 
provisions  in  the  basis  of  target  stock. 

(3)  Extensions  of  the  general  rules.  If 
an  arrangement  exists,  paragraph  (0  of 
this  section  generally  extends  the 
carryover  basis  rule  to  certain  cases  in 
which  the  purchasing  corporation 
acquires  assets  indirectly  from  target  (or 
a  lower-tier  target  affiliate).  To  prevent 
avoidance  of  the  consistency  rules, 
paragraph  (j)  of  this  section  also  may 
extend  the  consistency  period  or  the  12- 
month  acquisition  period  and  may 
disregard  the  presence  of  conduits. 

(4)  Application  where  certain 
dividends  are  paid.  Paragraph  (g)  of  this 
section  extends  the  carryover  basis  rule 
to  certain  cases  in  which  dividends  are 
paid  to  a  corporation  that  is  not  a 
member  of  the  same  consolidated  group 
as  the  distributing  corporation. 
Generally,  this  rule  applies  where  a  100 
percent  dividends  received  deduction  is 
used  in  conjunction  with  asset 
dispositions  to  achieve  an  effect  similar 
to  that  available  under  the  investment 
adjustment  provisions  of  the 
consoHdated  return  regulations. 

(5)  Application  to  foreign  target 
affiliates.  Section  1.338-4T(h)  extends 
the  carryover  basis  rule  to  certain  cases 
involving  target  affiliates  that  are 
controlled  foreign  corporations. 

(6)  Stock  consistency.  This  section 
limits  the  application  of  the  stock 
consistency  rules  to  cases  in  which  the 
rules  are  necessary  to  prevent  avoidance 
of  the  asset  consistency  rules.  Following 
the  general  treatment  of  a  section 
338(h)(l0)  election,  a  sale  of  a 
corporation's  stock  is  treated  as  a  sale  of 
the  corporation's  assets  if  a  section 
338(h)(10)  election  is  made.  Because 
gain  from  this  asset  sale  may  be 
reflected  in  the  basis  of  the  stock  of  a 
higher-tier  target,  the  carryover  basis 
rule  may  apply  to  the  assets. 

Cb)  Consistency  for  direct 
acquisitions — (1)  Genera]  rule.  The  basis 
rules  of  paragraph  (d)  of  this  section 
apply  to  an  asset  if — 

0)  The  asset  is  disposed  of  during  the 
target  consistency  period; 

(li)  The  basis  of  target  stock,  as  of  the 
target  acquisition  date,  reflects  gain 
from  the  disposition  of  the  asset  (see 
para^aph  (c)  of  this  section);  and 

(iii)  The  asset  is  owned,  immediately 
after  its  acquisition  and  on  the  target 
acquisition  date,  by  a  corporation  that 
acquires  stock  of  target  in  the  qualified 
stock  purchase  (or  by  an  affiliate  of  an 
acquiring  corporation). 

(2)  Section  338(h)(10)  elections.  For 
purposes  of  this  section,  if  a  section 
338(hKlO)  election  is  made  for  a 


corporation  acquired  in  a  qualified  stock 
purchase — 

(i)  The  acquisition  is  treated  as  an 
acquisition  of  the  corporation's  assets 
(see  §  1.338(h)(lG)-l);  and 

(ii)  The  corporation  is  not  treated  as 
target. 

(c)  Gain  from  disposition  reflected  in 
basis  of  target  stock.  For  purposes  of 
this  section: 

(1)  General  rule.  Gain  from  the 
disposition  of  an  asset  is  reflected  in  the 
basis  of  a  corporation's  stock  if  the  gain 
is  taken  into  account  under  §  1.1502-32, 
directly  or  indirectly,  in  determining  the 
basis  of  the  stock,  after  applying  section 
1503(e)  and  other  provisions  of  the 
Internal  Revenue  Code. 

(2)  Gain  rnyt  reflected  if  section  338 
election  made  for  target.  Gain  from  the 
disposition  of  an  asset  that  is  otherwise 
reflected  in  the  basis  of  target  stock  as 
of  the  target  acquisition  date  is  not 
considered  reflected  in  the  basis  of 
target  stock  if  a  section  338  election  is 
made  for  target. 

(3)  Gain  reflected  by  reason  of 
distributions.  Gain  frx)m  the  disposition 
of  an  asset  is  not  considered  reflected  in 
the  basis  of  target  stock  merely  by 
reason  of  the  receipt  of  a  distribution 
bom  a  target  affiliate  that  is  not  a 
member  of  the  same  consolidated  group 
as  the  distributee.  See  paragraph  (^  of 
this  section  for  the  treatment  of 
dividends  eligible  for  a  100  percent 
dividends  received  deduction. 

(4)  Controlled  foreign  corporations. 
For  a  limitation  applicable  to  gain  of  a 
target  affiliate  that  is  a  controlled 
foreign  corporation,  see  §  1.338- 
4T(h)(2). 

(5)  Gain  recognized  outside  the 
consolidated  group.  Gain  from  the 
disposition  of  an  asset  by  a  person  other 
than  target  or  a  target  affiliate  is  not 
reflected  in  the  basis  of  a  corporation's 
stock  unless  the  person  is  a  conduit,  as 
defined  in  paragraph  (j)(4)  of  this 
section. 

(d)  Basis  of  acquired  assets — (1) 
Carryover  basis  rule.  If  this  paragraph 
(d)  applies  to  an  asset,  the  asset's  basis 
immediately  after  its  acquisition  is,  for 
all  purposes  of  the  Internal  Revenue 
Code,  its  adjusted  basis  immediately 
before  its  disposition. 

(2)  Exceptions  to  carryover  basis  rule 
for  certain  assets.  The  carryover  basis 
rule  of  paragraph  (d)(1)  of  this  section 
does  not  apply  to  the  following  assets — 

(i)  Any  asset  disposed  of  in  tne 
ordinary  course  of  a  trade  or  business 
(see  section  338(e)(2)(A)); 

(ii)  Any  asset  the  basis  of  which  is 
determined  wholly  by  reference  to  the 
adjusted  basis  of  the  asset  in  the  hands 
of  the  person  that  disposed  of  the  asset 
(see  section  338(e)(2)(B)); 
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(iii)  Any  debt  or  equity  instrument 
issued  by  target  or  a  target  affiliate  (see 
§  1.338-^T(h)(3)  for  an  exception 
relating  to  the  stock  of  a  target  affiliate 
that  is  a  controlled  foreign  corporation); 

(iv)  Any  asset  the  basis  of  which 
immediately  after  its  acquisition  would 
otherwise  be  less  than  its  adjusted  basis 
immediately  before  its  disposition:  and 

(v)  Any  asset  identified  by  the 
Internal  Revenue  Service  in  a  revenue 
ruling  or  revenue  procedure. 

(3)  Exception  to  carryover  basis  rule 
for  de  minimis  assets.  The  carryover 
basis  rules  of  this  section  do  not  apply 
to  an  asset  if  the  asset  is  not  disposed 
of  as  part  of  the  same  arrangement  as  the 
acquisition  of  target  and  the  aggregate 
amount  realized  for  all  assets  otherwise 
subject  to  tlie  carryover  basis  rules  of 
this  section  does  not  exceed  $250,000. 


(4)  Mitigation  rule — (i)  General  rule.  If 
the  carryover  basis  rules  of  this  section 
apply  to  an  asset  and  the  asset  is 
transferred  to  a  domestic  corporation  in 
a  transaction  to  which  section  351 
applies  or  as  a  contribution  to  capital 
and  no  gain  is  recognized,  the 
transferor's  basis  in  the  stock  of  the 
transferee  (but  not  the  transferee's  basis 
in  the  asset)  is  determined  without 
taking  into  account  the  carryover  basis 
rules  of  this  section. 

(ii)  Time  for  transfer.  This  paragraph 
(d)(4)  applies  only  if  the  asset  is 
transferred  before  the  due  date 
(including  extensions)  for  the 
transferor's  income  tax  return  for  the 
year  that  includes  the  last  date  for 
which  a  section  338  election  may  be 
made  for  target. 

(e)  Examples — (1)  In  general.  For 
purposes  of  the  examples  in  this 


section,  unless  otherwise  stated,  the 
basis  of  each  asset  is  the  same  for 
determining  earnings  and  profits  and 
taxable  income,  the  exceptions  to 
{>aragraph  (d)(1)  of  this  section  do  not 
apply,  the  taxable  year  of  all  persons  is 
the  calendar  year,  and  the  following 
facts  apply:  S  is  the  common  parent  of 
a  consolidated  group  that  includes  T, 
Tl,  T2,  and  T3;  S  owns  all  of  the  stock 
of  T  and  T3 ;  and  T  owns  all  of  the  stock 
of  Tl,  which  owns  all  of  the  stock  ofT2. 
B  is  unrelated  to  the  S  group  and  owns 
all  of  the  stock  of  P,  which  owns  all  of 
the  stock  of  Pi.  Y  and  Yl  are 
partnerships  that  are  unrelated  to  the  S 
group  but  may  be  related  to  the  P  group. 
Z  is  a  corporation  that  is  not  related  to 
any  of  the  other  parties. 
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(2)  Direct  acquisitions.  Paragraphs  (b), 
(c),  and  (d)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  Asset  acquired  from  target  by 
purchasing  corporation,  (a)  On  February  1  of 
Year  1,  T  sells  an  asset  to  Pi  and  recognizes 
gain.  T's  eaiH  firom  the  disposition  of  the 
asset  is  taken  into  account  under  §  1.1502-32 
in  determining  S's  basis  in  the  T  stock.  On 
January  1  of  Year  2,  PI  makes  a  qualified 
stock  purchase  of  T  firom  S.  No  secUon  338 
election  is  made  for  T. 

(b)  T  disposed  of  the  asset  during  its 
consistency  period,  gain  from  the  asset 
disposition  is  reflected  in  the  basis  of  the  T 


stock  as  of  T's  acquisition  date  (January  1  of 
Year  2),  and  the  asset  is  owned  both 
immediately  after  the  asset  disposition 
(February  1  of  Year  1)  and  on  T's  acquisition 
date  by  Pi,  the  corporation  that  acquired  T 
stock  in  the  qualified  stock  purchase. 
Consequently,  under  paragraph  (b)  of  this 
section,  paragraph  (d)(1)  of  this  section 
applies  to  the  asset  and  Pi's  basis  in  the  asset 
is  T's  adjusted  basis  in  the  asset  immediately 
before  the  sale  to  Pi. 

Example  2.  Gain  from  section  338(h)(W) 
election  reflected  in  stock  basis,  (a)  On 
February  1  of  Year  1 ,  Pi  makes  a  qualified 
stock  purchase  of  T2  from  Tl.  A  section 
338(h)(10)  election  is  made  for  T2  and  T2 
recognizes  gain  on  each  of  its  assets.  T2's 


gain  is  taken  into  account  under  §  1.1502-32 
in  determining  S's  basis  in  the  T  stock.  On 
January  1  of  Year  2,  Pi  makes  a  qualified 
stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T. 

(b)  Under  paragraph  (b)(2)  of  this  section, 
the  acquisition  of  the  T2  stock  is  treated  as 
an  acquisition  of  T2's  assets  on  February  1 
of  Year  1 ,  because  a  section  338(h)(10) 
election  is  made  for  T2.  The  gain  recognized 
by  T2  under  section  338(h)(10)  is  reflected  in 
S's  basis  in  the  T  stock  as  of  T's  acquisition 
date.  Because  the  other  requirements  of 
paragraph  (b)  of  this  section  are  satisfied, 
paragraph  (d)(1)  of  this  section  applies  to  the 
assets  and  new  T2's  basis  in  its  assets  is  old 
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3d  basis  in  the  assets  immediately 
lisposition. 

3.  Corporation  owning  asset 
iation  with  corporation 
target  before  target  acquisition 

1  February  1  of  Year  1 .  T  sells  an 
and  recognizes  gain.  On  December 

P  disposes  of  all  of  the  Pi  stock 
ill  owns  the  asset.  On  January  1 

makes  a  qualified  stock  purchase 
.  No  section  338  election  is  made 

diately  after  Ts  disposition  of  the 
iset  is  owned  by  Pi  which  is 
1  that  date  with  P,  the  corporation 
!d  T  stock  in  the  qualified  stock 
lowever,  the  asset  is  owned  by  a 

(Pi)  that  is  no  longer  affiliated 
's  acquisition  date.  Although  the 
■ements  of  paragraph  (b)  of  this 
satisfied,  the  requirements  of 
b)(l)(iii)  of  this  section  are  not 
>n$equently.  the  basis  rules  of 
d)  of  this  section  do  not  apply  to 

reason  of  Pi's  acquisition, 
quires  all  of  the  Z  stock  and  Pi 
5  asset  to  Z  on  or  before  T's 
date  (January  1  of  Year  2),  the 
led  by  an  affiliate  of  P  both  on 
if  Year  1  (Pi)  and  on  January  1 
).  Consequently,  all  of  the 
ts  of  paragraph  (b)  of  this  section 

and  paragraph  (d)(1)  of  this 
lies  to  the  asset  and  Pl"s  basis  in 
r's  adjusted  basis  in  the  asset 
y  before  the  sale  to  Pi. 

4.  Cam  reflected  in  stock  basis 
ding  offsetting  loss  or 

.  (a)  On  April  1  of  Year  1.  T  sells 
'1  and  recognizes  gain.  In  Year 
ites  an  amount  equal  to  the  gain, 
of  Year  2,  P  makes  a  qualified 
ase  of  T  from  S.  No  section  338 
lade  for  T. 

igh,  as  a  result  of  the  distribution, 
idjustment  with  respect  to  the  T 
S  1.1502-32  for  Year  1.  T's  gain 
position  of  the  asset  is 
■eflected  in  S's  basis  in  the  T 
ain  is  considered  to  have  been 
:count  under  §  1.1502-32  in 
:  the  adjustments  to  S's  basis  in 
jecause  S's  basis  in  the  T  stock 
Tom  what  it  would  have  been 
en  no  gain. 

itributes  an  amount  equal  to  the 
■uary  1  of  Year  2.  rather  than  in 
esuits  would  be  the  same 
basis  in  the  T  stock  is  different 
would  have  been  had  there  been 
le  distribution  in  Year  2  is  by 
election  under  S  1.1502-32(0(2), 
iTOuId  be  the  same, 
ear  1 ,  T  does  not  make  a 
and  the  S  group  does  not  file  a 
i  return,  but.  in  Year  2,  the  S 
lie  a  consolidated  return  and 
JCtion  under  §  1.1502-32(f}(2)  for 
5  would  be  the  same.  S's  basis 
;k  is  different  bom  what  it  would 
ad  there  been  no  gain.  Paragraph 
section  (gain  not  considered 
reason  of  distributions)  does  not 
deemed  distribution  under  the 
ause  S  and  T  are  members  of  the 
idated  group.  If  T  distributes  an 


amount  equal  to  the  gain  in  Year  2  and  no 
election  is  made  under  §  1.1502-32(f)(2),  the 
results  would  be  the  same. 

(e)  If,  in  Year  1.  T  incurs  an  unrelated  loss 
in  an  amount  equal  to  the  gain,  rather  than 
distributing  an  amount  equal  to  the  gain,  the 
results  would  be  the  same  because  the  gain 
is  taken  into  account  under  §  1.1502-32  in 
determining  S's  basis  in  the  T  stock. 

Example  5.  Gain  of  a  target  affiliate 
reflected  in  stock  basis  after  corporate 
reorganization,  (a)  On  February  1  of  Year  1. 
T3  sells  an  asset  to  Pi  and  recognizes  gain. 
On  March  1  of  Year  1 ,  S  contributes  the  T3 
stock  to  T  in  a  transaction  qualifying  under 
section  351.  On  January  15  of  Year  2,  Pi 
makes  a  qualified  stock  purchase  of  T  from 
S.  No  section  338  election  is  made  for  T. 

(b)  T3's  gain  from  the  asset  sale  is  taken 
into  account  under  §  1.1502-32  in 
determining  S's  basis  in  the  T3  stock.  Under 
section  358.  the  gain  that  is  taken  into 
account  under  §1.1502-32  in  determining 
S's  basis  in  the  T3  stock  is  also  taken  into 
account  in  determining  S's  basis  in  the  T 
stock  following  S's  contribution  of  the  T3 
stock  to  T.  Consequently,  under  paragraph  (b) 
of  this  section,  paragraph  (d)(1)  of  this 
section  applies  to  the  asset  and  Pi's  basis  in 
the  asset  is  T3*s  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  PI. 

(c)  If  on  March  1  of  Year  1 .  rather  than  S 
contributing  the  T3  stock  to  T,  S  causes  T3 
to  merge  into  T  in  a  transaction  qualifying 
under  section  368(a)(1)(D).  the  results  would 
be  the  same. 

Example  6.  Gain  not  reflected  if  election 
under  section  338  made,  (a)  On  February  1 
of  Year  1,  Tl  sells  an  asset  to  Pi  and 
recognizes  gain.  On  January  1  of  Year  2.  Pi 
makes  a  qualified  stock  purchase  of  Tl  from 
T.  A  section  338  election  (but  not  a  section 
338(h)(10)  election)  is  made  for  Tl. 

(b)  Under  paragraph  (c)(2)  of  this  section, 
because  a  section  338  election  is  made  for  Tl, 
T's  basis  in  the  Tl  stock  is  considered  not  to 
reflect  gain  bom  the  disposition. 
Consequently,  the  requirement  of  paragraph 
(b)(l)(ii)  of  this  section  is  not  satisfied.  Thus, 
Pi's  basis  in  the  asset  is  not  determined 
under  paragraph  (d)  of  this  section.  Although 
the  section  338  election  forTl  results  in  a 
qualified  stock  purchase  of  T2,  the 
requirement  of  paragraph  (b)(l)(ii)  of  this 
section  is  not  satisfied  with  respect  to  T2. 
whether  or  not  a  section  338  election  is  made 
for  T2. 

(c)  If,  on  January  1  of  Year  2,  Pi  makes  a 
qualified  stock  purchase  of  T  from  S  and  a 
section  338  election  for  T,  rather  than  Tl,  S's 
basis  in  the  T  stock  is  considered  not  to 
reflect  gain  from  Tl's  disposition  of  the  asset. 
However,  the  section  338  election  for  T 
results  in  a  qualified  stock  purchase  of  Tl. 
Because  the  gain  is  reflected  in  T's  basis  in 
the  Tl  stock,  the  requirements  of  paragraph 
(b)  of  this  section  are  satisfied.  Consequently, 
Pi's  basis  in  the  asset  is  determined  under 
paragraph  (d)(1)  of  this  section  unless  a 
section  338  election  is  also  made  forTl. 

(f)  Extension  of  consistency  to  indirect 
acquisitions — (1)  Introduction.  If  an 
arrangement  exists  (see  paragraph  (j)(5) 
of  this  section),  this  paragraph  (f) 
generally  extends  the  consistency  rules 


to  indirect  acquisitions  that  have  the 
same  effect  as  direct  acquisitions.  For 
example,  this  paragraph  (f)  applies  if. 
pursuant  to  an  arrangement,  target  sells 
an  asset  to  an  unrelated  person  who 
then  sells  the  asset  to  the  purchasing 
corporation. 

(2)  General  rule.  This  paragraph  (f) 
applies  to  an  asset  if.  pursuant  to  an 
arrangement — 

(i)  'The  asset  is  disposed  of  during  the 
target  consistency  period; 

(li)  The  basis  of  target  stock  as  of,  or 
at  any  time  before,  the  target  acquisition 
date  reflects  gain  from  the  disposition  of 
the  asset;  and 

(iii)  The  asset  ownership 
requirements  of  paragraph  (b)(l)(iii)  of 
this  section  are  not  satisfied,  but  the 
asset  is  owned,  at  any  time  during  the 
portion  of  the  target  consistency  period 
following  the  target  acquisition  date, 
by— 

(A)  A  corporation — 

[1]  The  basis  of  whose  stock,  as  of,  or 
at  any  time  before,  the  target  acquisition 
date,  reflects  gain  from  the  disposition 
of  the  asset;  and 

[2]  That  is  affiliated,  at  any  time 
during  the  target  consistency  period, 
with  a  corporation  that  acquires  stock  of 
target  in  the  qualified  stock  purchase;  or 

(B)  A  corporation  that  at  the  time  it 
ovnus  the  asset  is  afhliated  with  a 
corporation  described  in  paragraph 
(f)(2)(iii)(A)  of  this  section. 

(3)  Basis  of  acquired  assets.  If  this 
paragraph  (f)  applies  to  an  asset,  the 
principles  of  the  basis  rules  of 
paragraph  (d)  of  this  section  apply  to  the 
asset  as  of  the  date,  following  the 
disposition  with  respect  to  which  gain 

is  reflected  in  the  basis  of  target's  stock, 
that  the  asset  is  first  owned  by  a 
corporation  described  in  paragraph 
(0(2)(iii)  of  this  section.  If  the  principles 
of  the  carryover  basis  rule  of  paragraph 
(d)(1)  of  this  section  apply  to  an  asset, 
the  asset's  basis  also  is  reduced  (but  not 
below  zero)  by  the  amount  of  any 
reduction  in  its  basis  occurring  after  the 
disposition  with  respect  to  which  gain 
is  reflected  in  the  basis  of  target's  stock. 

(4)  Examples.  This  paragraph  (f)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  Acquisition  of  asset  from 
unrelated  party  by  purchasing  corporation. 
(a)  On  February  1  of  Year  1 ,  T  sells  an  asset 
to  Z  and  recognizes  gain.  On  February  15  of 
Year  1 ,  Pi  makes  a  qualified  stock  purchase 
of  T  from  S.  No  section  338  election  is  made 
for  T.  Pi  buys  the  asset  from  Z  on  March  I 
of  Year  1,  l)efore  Z  has  reduced  the  basis  of 
the  asset  through  depreciation  or  otherwise. 

(b)  Paragraph  (b)  of  this  section  does  not 
apply  to  the  asset  because  the  asset 
ownership  requirements  of  paragraph 
(b)(l)(iii)  of  this  section  are  not  satisfied. 
However,  tbe  asset  ownership  requirements 


I 
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of  paragraph  (0(2)(iii)  of  this  section  are 
satisfied  because,  during  the  portion  of  Ts 
consistency  period  following  T's  acquj^iuon 
date,  the  asset  is  owned  by  Pi  while-Mis 
affiliated  with  T.  Consequently,  paragraph  (f) 
of  this  section  applies  to  the  asset  if  there  is 
an  arrangement  for  T  to  dispose  of  the  asset 
during  T's  consistency  period,  for  the  gain  to 
be  reflected  in  S's  basis  in  the  T  stock  as  of 
T's  acquisition  date,  and  for  Pi  to  own  the 
asset  during  the  pwrtion  of  T's  consistency 
period  following  T's  acquisition  date.  If  the 
arrangement  exists,  under  paragraph  (f)(3)  of 
this  section.  Pi's  basis  in  the  asset  is 
determined  as  of  March  1  of  Year  1,  under 
the  principles  of  paragraph  (d)  of  this  section. 
Consequently,  Pi's  basis  in  the  asset  is  T's 
adjusted  basis  in  the  asset  immediately 
before  the  sale  to  Z. 

(c)  If  Pi  acquires  the  asset  from  Z  on 
January  15  of  Year  2  (rather  than  on  March 
1  of  Year  1).  and  Z's  basis  in  the  asset  has 
been  reduced  through  depreciation  at  the 
time  of  the  acquisition.  Pi 's  basis  in  the  asset 
as  of  January  1 5  of  Year  2  would  be  T's 
adjusted  basis  in  the  asset  immediately 
before  the  sale  to  Z.  reduced  (but  not  below 
zero)  by  the  amount  of  the  depreciation.  Z's 
basis  and  depreciation  are  determined 
without  taking  into  account  the  basis  rules  of 
paragraph  (d)  of  this  section. 

(d)  If  P,  rather  than  Pi ,  acquires  the  asset 
from  Z,  the  results  would  be  the  same. 

(e)  If.  on  March  1  of  Year  1,  Pi  acquires 
the  Z  stock,  rather  than  acquiring  the  asset 
from  Z,  paragraph  (f)  of  this  section  would 
apply  to  the  asset  if  an  arrangement  exists. 
However,  under  paragraph  (0(3)  of  this 
section.  Z's  basis  in  the  asset  would  be 
determined  as  of  February  1  of  Year  1.  the 
date  the  asset  is  first  owned  by  a  corp)oration 
(Z)  described  in  paragraph  (f)(2)(iii)  of  this 
section.  Consequently,  Z's  basis  in  the  asset 
as  of  February  1  of  Year  1.  determined  under 
the  principles  of  paragraph  (d)  of  this  section, 
would  be  T's  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  Z. 

Example  2.  Acquisition  of  asset  from  target 
by  target  affiliate,  (a)  On  February  1  of  Year 
1.  T  contributes  an  asset  to  Tl  in  a 
transaction  qualifying  under  section  351  and 
in  which  T  recognizes  gain  under  section 
351(b)  that  is  deferred  under  §  1.1502-13.  On 
March  1  of  Year  1,  Pi  makes  a  qualified  stock 
purchase  of  T  &t)m  S  and.  pursuant  to 
§  1.1502-13(0.  the  deferred  gain  is  taken  into 
account  by  T  im.mediately  before  T  ceases  to 
be  a  member  of  the  S  group.  No  section  338 
election  is  made  for  T. 

(b)  Paragraph  (b)  of  this  section  does  not 
apply  to  the  asset  because  the  asset 
ownership  requirements  of  paragraph 
(b)(l)(iii)of  this  section  are  not  satisfied. 

(c)  Tl  is  not  described  in  paragraph 
(0(2)(iii)(A)  of  this  section  because  the  basis 
of  the  Tl  stock  does  not  reflect  gain  from  the 
disposition  of  the  asset.  Although,  under 
section  358(a)(l)(B)(ii),  T's  basis  in  the  Tl 
stock  is  increased  by  the  amount  of  the  gain, 
the  gain  is  not  taken  Into  account  directly  or 
indirectly  under  §1.1502-32  in  determining 
T's  basis  in  the  Tl  stock. 

(d)  Tl  is  described  in  paragraph 
(0(2)(iii)(B)  of  this  section  because,  during 
'.he  portion  of  T's  consistency  period 
following  T's  acquisition  date.  Tl  owns  the 


asset  while  it  is  affiliated  with  T,  a 
corporation  described  in  paragraph 
(0(2)(iii)(A)  of  this  section.  Consequently, 
paragraph  (0  of  this  section  applies  to  the 
asset  if  there  is  an  arrangement  Under 
paragraph  (i)(5)  dT  this  section,  the  fact  that, 
at  the  time  Tl  acquires  the  asset  from  T,  Tl 
is  related  (within  the  meaning  of  section 
267(b))  to  T  indicates  that  an  arrangement 
exists. 

Examples.  Acquisition  of  asset  from  target 
and  indirect  acquisition  of  target  stock,  (a) 
On  February  1  of  Year  1.  T  sells  an  asset  to 
Pi  and  recognizes  gain.  On  March  1  of  Year 
1 ,  Z  makes  a  qualified  stock  purchase  of  T 
from  S.  No  section  338  election  is  made  for 
T.  On  January  1  of  Year  2,  Pi  acquires  the 
T  stock  from  Z  other  than  in  a  qualified  stock 
purchase. 

(b)  The  asset  ownership  requirements  of 
paragraph  (b)4l  ){iii)  of  this  section  are  not 
satisfied  because  the  asset  was  never  owned 
by  Z.  the  corporation  that  acquired  T  stock 
in  the  qualified  stock  purchase  (or  by  a 
corporation  that  was  affiliated  with  Z  at  the 
time  it  owned  the  asset).  However,  because 
the  asset  is  owned  by  Pi  while  it  is  affiliated 
with  T  during  the  portion  of  T's  consistency 
period  following  T's  acquisition  date, 
paragraph  (0  of  this  section  applies  to  the 
asset  if  there  is  an  arrangement.  If  there  is  an 
arrangement,  the  principles  of  the  carryover 
basis  nile  of  paragraph  (d)(1)  of  this  section 
apply  to  determine  Pi's  basis  in  the  asset 
unless  Z  makes  a  section  338  election  for  T. 
See  paragraph  (c)(2)  of  this  section. 

(c)  If  Pi  also  makes  a  qualified  stock 
purchase  of  T  6t)m  Z,  the  results  would  be 
the  same.  If  there  is  an  arrangement,  the 
principles  of  the  carryover  basis  rule  of 
paragraph  (d)(1)  of  this  section  apply  to 
determine  Pi's  basis  in  the  asset  unless  Z 
makes  a  section  338  election  for  T.  Hovvever, 
these  principles  apply  to  determine  Pi's 
basis  in  the  asset  if  PI ,  but  not  Z.  makes  a 
section  338  election  for  T.  The  basis  of  the 

T  stock  no  longer  reflects,  as  of  T's 
acquisition  date  by  PI,  the  gain  from  the 
disposition  of  the  asset. 

(d)  Assume  Z  purchases  the  T  stock  other 
than  in  a  qualified  stock  purchase  and  Pi 
makes  a  qualified  stock  purchase  of  T  from 
Z.  Paragraph  (b)  of  this  set 'ion  does  not 
apply  to  the  asset  because  gain  from  the 
disposition  of  the  asset  is  not  reflected  in  the 
basis  of  T's  stock  as  of  T's  acquisition  date 
(January  1  of  Year  2).  However,  because  the 
gain  is  reflected  in  S's  basis  in  the  T  stock 
before  T's  acquisition  date  and  the  asset  is 
owned  by  PI  while  it  is  affiliated  with  T 
during  the  portion  of  T's  consistency  period 
following  T's  acquisition  date,  paragraph  (0 
of  this  section  applies  to  the  asset  if  there  is 
an  arrangement.  If  there  is  an  arrangement, 
the  principles  of  the  carryover  basis  rule  of 
paragraph  (d)(1)  of  this  section  apply  to 
determine  Pi's  basis  in  the  asset  even  if  PI 
makes  a  section  338  election  for  T.  The  basis 
of  the  T  stock  no  longer  reflects,  as  of  T's 
acquisition  date,  the  gain  from  the 
disposition  of  the  asset 

Example  4.  Asset  acquired  from  target 
affiliate  by  corporation  that  becomes  its 
affiliate,  (a)  On  February  1  of  Year  1.  Tl  sells 
an  asset  to  Pi  and  recognizes  gain.  On 
February  IS  of  Year  1.  Z  makes  a  qualified 


stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T.  On  June  1  of  Year  1. 
Pi  acquires  the  Tl  stock  from  T.  other  than 
in  a  qualified  stock  purchase. 

(b)  The  asset  ownership  requirements  of 
paragraph  (b)(l)(iii)  of  this  section  are  not 
satisfied  because  the  asset  was  never  owned 
by  Z.  the  corporation  that  acquired  T  stock 
in  the  qualified  stock  purchase  (or  by  a 
corporation  that  was  affiliated  with  Z  at  the 
time  it  owned  the  asset). 

(c)  Pi  is  not  described  in  paragraph 
(0(2)(iii)(A)  of  this  section  because  gain  from 
the  disposition  of  the  asset  is  not  reflected  in 
the  basis  of  the  PI  stock. 

(d)  Pl  is  described  In  paragraph 
(0(2)(iii)(B)  of  this  section  because  the  asset 
is  owned  by  Pl  while  Pl  is  affiliated  with  Tl 
during  the  portion  of  Ts  consistency  period 
following  Ts  acquisition  date.  Tl  becomes 
affiliated  with  Z,  the  corporation  that 
acquired  T  stuck  in  the  qualified  stock 
purchase,  during  T's  consistency  period,  and, 
as  of  T's  acquisition  date,  the  basis  of  Tl's 
stock  reflects  gain  from  the  disposition  of  the 
asset.  Consequently,  paragraph  (0  of  this 
section  applies  to  the  asset  if  there  is  an 
arrangement. 

Example  S.  De  minimis  rules,  (a)  On 
February  1  of  Year  1,  T  sells  an  asset  to  P  and 
recognizes  gain.  On  February  15  of  Year  1,  Tl 
sells  an  asset  to  Z  and  recognizes  gain.  The 
aggregate  amount  realized  by  T  and  Tl  on 
their  respective  sales  of  assets  is  not  more 
than  $250,000.  On  March  1  of  Year  1,  T3  sells 
an  asset  to  P  and  recognizes  gain.  On  April 
1  of  Year  1 .  P  makes  a  qualified  stock 
purchase  of  T  from  S.  No  section  338  election 
Is  made  for  T.  On  |une  1  of  Year  1,  Pl  buys 
from  Z  the  asset  sold  by  Tl. 

(b)  Under  paragraph  (b)  of  this  section,  the 
basis  rules  of  paragraph  (d)  of  this  section 
apply  to  the  asset  sold  by  T.  Under  paragraph 
(0  of  this  section,  the  principles  of  the  basis 
rules  of  paragraph  (d)  of  this  section  apply 

to  the  asset  sold  by  Tl  if  there  is  an 
arrangement  Because  T3'8  gain  is  not 
reflected  in  the  basis  of  the  T  stock,  the  basis 
rules  of  this  section  do  not  apply  to  the  asset 
sold  by  T3. 

(c)  The  de  minimis  rule  of  paragraph  (d)(3) 
of  this  section  applies  to  an  asset  if  the  asset 
is  not  disposed  of  as  part  of  the  same 
arrangement  as  the  acquisition  of  T  and  the 
aggregate  amount  realized  for  all  assets 
otherwise  subject  to  the  carryover  basis  rules 
does  not  exceed  $250,000.  The  aggrpgafe 
amount  realized  by  T  and  Tl  docs  no;  exceed 
S250,000.  (The  asset  sold  by  T3  Is  not  taken 
into  account  for  purposes  of  the  de  minimis 
rule.)  Thus,  the  de  minimis  rule  applies  to 
the  asset  sold  by  T  if  the  asset  is  not  disposed 
of  as  part  of  the  same  arrangement  as  the 
acquisition  of  T. 

(d)  If.  under  paragraph  (0  of  this  section, 
the  principles  of  the  carryover  basis  rules  of 
paragraph  (d)(1)  of  this  section  otherwise 
apply  to  the  asset  sold  by  Tl  because  of  an 
arrangement,  the  de  minimis  rules  of  this 
section  do  not  apply  to  the  asset  because  of 
the  arrangement 

(e)  Assume  on  June  1  of  Year  1 ,  Z  acquires 
the  Tl  stock  from  T,  other  than  in  a  qualified 
stock  purchase,  rather  than  Pl  buying  the  Tl 
asset,  and  paragraph  (0  of  this  section  applies 
because  there  is  an  arrangement  Becauste  the 
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disposed  of  and  the  Tl  stock  was 
IS  part  of  the  arrangenient.  the  de 
ules  of  this  section  do  not  apply  to 

ension  of  consistency  if 
's  qualifying  for  100  percent 
's  received  deduction  are  paid — 
til  rule  for  direct  acquisitions 
let.  Unless  a  section  338 
is  made  for  target,  the  basis 
)aragraph  (d)  of  this  section 
an  asset  if — 

jet  recognizes  gain  (whether  or 
red)  on  disposition  of  the  asset 
le  portion  of  the  target 
icy  period  that  ends  on  the 
^uisition  date: 

i  asset  is  owned,  immediately 
asset  disposition  and  on  the 
luisition  date,  by  a  corporation 
lires  stock  of  target  in  the 
stock  purchase  (or  by  an 
)f  an  acquiring  corporation); 

iring  the  portion  of  the  target 
icy  period  that  ends  on  the 
quisition  date,  the  aggregate 
)f  dividends  paid  by  target,  to 
ction  243(a)(3)  applies,  exceeds 
Brof— 
50,000;  or 

I  percent  of  the  yearly  average 
>f  dividends  paid  by  target,  to 
ction  243(a)(3)  appUes,  during 
calendar  years  immediately 
g  the  year  in  which  the  target 
icy  p)eriod  begins  (or,  if  shorter, 
d  target  was  in  existence), 
ler  direct  acquisitions  having 
ict.  The  basis  rules  of  paragraph 
s  section  also  apply  to  an  asset 
3Ct  of  a  transaction  described  in 
h  (g)(1)  of  this  section  is 
.  through  any  combination  of 
on  of  assets  and  payment  of 
Is  to  which  section  243(a)(3) 
or  any  other  dividends  eligible 
percent  dividends  received 
n).  See  §  1.338-4T(h)(4)  for 
al  rules  relating  to  target 
that  are  controlled  foreign 
lons. 

irect  acquisitions.  The 
!S  of  paragraph  (0  of  this 
Iso  apply  for  purposes  of  this 
h(g). 

imples.  This  paragraph  (g)  may 
■ated  by  the  following 
s: 

e  I.  Asset  acquired  from  target 
vidends  to  which  section  243(a)(3) 
i)  The  S  group  does  not  file  a 
ted  retujTi.  In  Year  1,  Year  2,  and 
pays  dividends  to  S  to  which 
3(a)(3)  applies  of  S200.000. 
and  $300,000,  respectively.  On 
1  of  Year  4,  T  sells  an  asset  to  P  and 
3  gain.  On  January  1  of  Year  5.  P 
ualified  stock  purchase  of  T  from 


S.  No  section  338  election  is  made  for  T. 
[)uring  the  portion  of  T's  consistency  period 
that  ends  on  T's  acquisition  date,  T  pays  S 
dividends  to  which  section  243(aH3)  applies 
of  $1,000,000. 

(b)  Under  paragraph  (g)(1)  of  this  section, 
paragraph  (d)  of  this  section  applies  to  the 
asset.  T  recognizes  gain  on  disposition  of  the 
asset  during  the  p)ortion  of  T's  consistency 
period  that  ends  on  T's  acquisition  date,  the 
asset  is  owned  by  P  immediately  after  the 
disposition  and  on  T's  acquisition  date,  and 
T  pays  dividends  described  in  ftaragraph 
(g)(l)(iii)  of  this  section.  Consequently,  under 
paragraph  (d)(1)  of  this  section,  P's  basis  in 
the  asset  is  T's  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  P. 

(c)  If  T  is  a  controlled  foreign  corporation, 
the  results  would  he  the  same  if  T  pays 
dividends  in  the  amount  described  in 
paragraph  (g)(l)(iii)  of  this  section  that 
qualify  for  a  100  percent  dividends  received 
deduction.  See  sections  243(e)  and  245. 

(d)  If  S  and  T3  file  a  consolidated  return 
in  which  T,  Tl,  and  T2  do  not  |oin.  the 
results  would  be  the  same  because  the 
dividends  paid  by  T  are  still  described  in 
paragraph  (g)(l)(iii)  of  this  section. 

(e)  If  T,  Tl,  and  T2  file  a  consolidated 
return  in  which  S  and  T3  do  not  join,  the 
results  would  be  the  same  because  the 
dividends  paid  tjy  T  are  still  described  in 
paragraph  (g)(l)(iii)  of  this  section. 

Example  2.  Asset  disposition  by  target 
affiliate  achieving  same  effect,  (a)  The  S 
group  does  not  file  a  consolidated  return.  On 
February  1  of  Year  1,  T2  sells  an  asset  to  P 
and  recognizes  gain.  T  pays  dividends  to  S 
described  in  paragraph  (g)(l)(iii)  of  this 
section.  On  )anuary  1  of  Year  2,  P  makes  a 
qualified  stock  purchase  of  T  from  S.  No 
section  338  election  is  made  for  T. 

(b)  Paragraph  (g)(1)  of  this  section  does  not 
apply  to  the  asset  because  T  did  not 
recognize  gain  on  the  disposition  of  the  asset. 
However,  under  paragraph  (g)(2)  of  this 
section,  because  the  asset  disposition  by  T2 
and  the  dividends  paid  by  T  achieve  the 
effect  of  a  transaction  described  in  paragraph 
(g)(1)  of  this  section,  the  carryover  basis  rule 
of  paragraph  (d)(1)  of  this  section  applies  to 
the  asset.  The  effect  was  achieved  because  T2 
is  a  lower-tier  affiliate  of  T  and  the  dividends 
paid  by  T  to  S  reduce  the  value  to  S  of  T  and 
its  lower-tier  affiliates. 

(c)  If  T2  is  a  controlled  foreign  corporation, 
the  results  would  be  the  same  because  T2  is 

a  lower-tier  affiliate  of  T  and  the  dividends 
paid  by  T  to  S  reduce  the  value  to  S  of  T  and 
its  lower-tier  affiliates. 

(d)  If  P  buys  an  asset  from  T3,  rather  than 
T2,  the  asset  disposition  and  the  dividends 
do  not  achieve  the  effect  of  a  transaction 
described  in  paragraph  (g)(1)  of  this  section 
because  T3  is  not  a  lower-tier  affiliate  of  T. 
Thus,  the  basis  rules  of  paragraph  (d)  of  this 
section  do  not  apply  to  the  asset.  The  results 
would  be  the  same  whether  or  not  P  also 
acquires  the  T3  stock  (whether  or  not  in  a 
qualified  stock  purchase). 

Example  3.  Dividends  by  target  affiliate 
achieving  same  effect,  (a)  The  S  group  does 
not  file  a  consolidated  return.  On  February  1 
of  Year  1 ,  Tl  sells  an  asset  to  P  and 
recognizes  gain.  On  January  1  of  Year  2,  P 
makes  a  qualified  stock  purchase  of  T  from 


S.  No  section  338  election  is  made  for  T.  T 
does  not  pay  dividends  to  S  described  in 
paragraph  (g)(l)(iii)  of  this  section.  However, 
Tl  pays  dividends  to  T  that  would  he 
described  in  paragraph  (g)(l)(iii)  of  this 
section  if  Tl  were  a  target. 

(b)  Paragraph  (g)(1)  of  this  section  does  not 
apply  to  the  asset  because  T  did  not 
recognize  gain  on  the  disposition  of  the  asset 
and  did  not  pay  dividends  described  in 
paragraph  (g)(l)(iii)  of  this  section.  Further, 
paragraph  (g)(2)  of  this  section  does  not 
apply  because  the  dividends  paid  by  Tl  to 

T  do  not  reduce  the  value  to  S  of  T  and  its 
lower-tier  affiliates. 

(c)  If  both  S  and  T  own  Tl  stock  and  Tl 
pays  dividends  to  S  that  would  be  described 
in  paragraph  (g)(l)(iii)  of  this  section  if  Tl 
were  a  target,  paragraph  (g)(2)  of  this  section 
would  apply  because  the  dividends  fiaid  by 
Tl  to  S  reduce  the  value  to  S  of  T  and  its 
lower-tier  affiliates.  If  T.  rather  than  Tl,  sold 
the  asset  to  P,  the  results  would  be  the  same. 
Further,  if  T  and  Tl  pay  dividends  to  S  that, 
only  when  aggregated,  would  be  described  in 
paragraph  {g)(l)(iii)  of  this  section  (if  they 
were  all  paid  by  T),  the  results  would  be  the 
same. 

Example  4.  Gain  reflected  by  reason  of 
dividends,  (a)  S  and  T  file  a  consolidated 
return  in  which  Tl  and  T2  do  not  join.  On 
February  1  of  Year  1,  Tl  sells  an  asset  to  P 
and  recognizes  gain.  On  January  1  of  Year  2, 
P  makes  a  qualified  stock  purchase  of  T  from 
S.  No  section  338  election  is  made  for  T.  Tl 
pays  dividends  to  T  that  would  be  described 
in  paragraph  (g)(l)(iii)  of  this  section  if  Tl 
were  a  target. 

(b)  The  requirements  of  paragraph  (b)  of 
this  section  are  not  satisfied  because,  under 
paragraph  (c)(3)  of  this  section,  gain  from 
Tl's  sale  is  not  reflected  in  S's  basis  in  the 
T  stock  by  reason  of  the  dividends  paid  by 
Tl  to  T. 

(c)  Although  the  dividends  paid  by  Tl  to 
T  do  not  reduce  the  value  to  S  of  T  and  its 
lower-tier  affiliates,  paragraph  (g)(2)  of  this 
section  applies  because  the  dividends  paid 
by  Tl  to  T  are  taken  into  account  under 
§1.1502-32  in  determining  S's  basis  in  theT 
stock.  (]onsequently,  the  carryover  basis  rule 
of  paragraph  (d)(1)  of  this  section  applies  to 
the  asset. 

(h)  Special  rules  for  controlled  foreign 
corporations.  (Reserved] 

(i)  [Reserved] 

(j)  Anti-avoidance  rules.  For  purposes 
of  this  section — 

(1)  Extension  of  consistency  period. 
The  target  consistency  pieriod  is 
extended  to  include  any  continuous 
period  that  ends  on,  or  begins  on,  any 
day  of  the  consistency  period  during 
which  a  purchasing  corporation,  or  any 
person  related,  within  the  meaning  of 
section  267(b)  or  707(b)(1),  to  a 
purchasing  corporation,  has  an 
arrangement — 

(i)  To  purchase  stock  of  target;  or 

(ii)  To  own  an  asset  to  which  the 
carryover  basis  rules  of  this  section 
apply,  taking  into  account  the 
extension. 
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(2)  Qualified  stock  purchase  and  12- 
month  acquisition  period.  The  12- 
month  acquisition  period  is  extended  if, 
pursuant  to  an  arrangement,  a 
corporation  acquires  by  purchase  stock 
of  another  corporation  satisfying  the 
requirements  of  section  1504(a)(2)  over 
a  period  of  more  than  12  months. 

(3)  Acquisitions  by  conduits — (i)  Asset 
ownership — (A)  General  rule.  A 
corporation  is  treated  as  owning  any 
portion  of  an  asset  attributed  to  the 
corporation  from  a  conduit  under 
section  318(a)  (treating  any  asset  as 
stock  for  this  purpose),  for  purposes 
of— 

(I)  The  asset  ownership  requirements 
of  this  section;  and 

[2]  Determining  whether  a  controlled 
foreign  corporation  is  a  target  affiliate 
for  purposes  of  §  1.338-4T(h). 

(B)  Application  of  carryover  basis 
rule.  If  the  basis  rules  of  this  section 
apply  to  the  asset,  the  basis  rules  of  this 
section  apply  to  the  entire  asset  (not  just 
the  portion  for  which  ownership  is 
attributed). 

(ii)  Stock  acquisitions — (A)  Purchase 
by  conduit.  A  corporation  is  treated  as 
purchasing  stock  of  another  corporation 
attributed  to  the  corporation  from  a 
conduit  under  section  318(a)  on  the  day 
the  stock  is  purchased  by  the  conduit. 
The  corporation  is  not  treated  as 
purchasing  the  stock,  however,  if  the 
conduit  purchased  the  stock  more  than 
two  years  before  the  date  the  stock  is 
first  attributed  to  the  corporation. 

(B)  Purchase  of  conduit  by 
corporation.  If  a  corporation  purchases 
an  interest  in  a  conduit  (treating  the 
interest  as  stock  for  this  purpose),  the 
corporation  is  treated  as  purchasing  on 
that  date  any  stock  owned  by  a  conduit 
on  that  date  and  attributed  to  the 
corporation  under  section  318(a)  with 
respect  to  the  interest  in  the  conduit 
that  was  purchased. 

(C)  Purchase  of  conduit  by  conduit.  If 
a  conduit  (the//rs/  conduit)  purchases 
an  interest  in  a  second  conduit  (treating 
the  interest  as  stock  for  this  purpose), 
the  first  conduit  is  treated  as  purchasing 
on  that  date  any  stock  owned  by  a 
conduit  on  that  date  and  attributed  to 
the  first  conduit  under  section  318(a) 
with  respect  to  the  interest  in  the 
seaond  conduit  that  was  purchased. 

(4)  Conduit.  A  person  (other  than  a 
corporation)  is  a  conduit  as  to  a 
corporation  if — 

(i)  The  corporation  would  be  treated 
under  section  318(a)(2)(A)  and  (B) 
(attribution  from  partnerships,  estates, 
and  trusts)  as  owning  any  stock  owned 
by  the  person;  and 

(ii)  The  corporation,  together  with  its 
affiliates,  would  be  treated  as  owning  an 


aggregate  of  at  least  50  percent  of  the 
stock  owned  by  the  person. 

(5)  Existence  of  arrangement.  The 
existence  of  an  arrangement  is 
determined  under  all  the  facts  and 
circumstances.  For  an  arrangement  to 
exist,  there  need  not  be  an  enforceable, 
written,  or  unconditional  agreement, 
and  all  the  parties  to  the  transaction 
need  not  have  participated  in  each  step 
of  the  transaction.  One  factor  indicating 
the  existence  of  an  arrangement  is  the 
participation  of  a  related  party.  For  this 
purpose,  persons  are  related  if  they  are 
related  within  the  meaning  of  section 
267(b)  or  707(b)(1). 

(6)  Predecessor  and  successor — (i) 
Persons.  A  reference  to  a  person 
(including  target,  target  affiliate,  and 
purchasing  corporation)  includes,  as  the 
context  may  require,  a  reference  to  a 
predecessor  or  successor.  For  this 
purpose,  a  predecessor  is  a  transferor  or 
distributor  of  assets  to  a  person  (the 
successor)  in  a  transaction — 

(A)  To  which  section  381(a)  applies; 
or 

(B)  In  which  the  successor's  basis  for 
the  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  the  transferor  or 
distributor. 

(ii)  Assets.  A  reference  to  an  asset  (the 
first  asset)  includes,  as  the  context  may 
require,  a  reference  to  any  asset  the 
basis  of  which  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  first  asset. 

(7)  Examples.  This  paragraph  (j)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  Asset  owned  by  conduit  treated 
as  owned  by  purchaser  of  target  stock,  (a)  P 
owns  a  60-percent  interest  in  Y.  On  March 
1  of  Year  1 .  T  sells  an  asset  to  Y  and 
recognizes  gain.  On  January  1  of  Year  2.  P 
makes  a  qualified  stock  purchase  of  T  from 
S.  No  section  338  election  is  made  for  T. 

(b)  Under  paragraph  (j)(4)  of  this  section, 

Y  is  a  conduit  with  respect  to  P. 
Consequently,  under  paragraph  (j)(3)(i)(A)  of 
this  section.  P  is  treated  as  owning  60%  of 
the  asset  on  March  1  of  Year  1  and  January 

1  of  Year  2.  Because  P  is  treated  as  owning 
part  or  all  of  the  asset  both  immediately  after 
the  asset  disposition  and  on  T's  acquisition 
date,  paragraph  (b)  of  this  section  applies  to 
the  asset.  Consequently,  paragraph  (d)(1)  of 
this  section  applies  to  the  asset  and  Y's  basis 
in  the  asset  is  T's  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  Y. 

Example  2.  Corporation  whose  stock  is 
owned  by  conduit  treated  as  affiliate,  (a)  P 
owns  an  80-percent  interest  in  Y.  Y  owns  all 
of  the  stock  of  Z.  On  March  1  of  Year  1.  T 
sells  an  asset  to  Z  and  recognizes  gain.  On 
January  1  of  Year  2.  P  makes  a  qualified  stock 
purchase  of  T  from  S.  No  section  338  election 
is  made  for  T. 

(b)  Under  paragraph  (j)(4)  of  this  section. 

Y  is  a  conduit  with  respect  to  P. 


Consequently,  under  paragraph  (j)(3)(i)(A)  of 
this  section.  P  is  treated  as  owning  80%  of 
the  Z  stock  and  Z  is  therefore  treated  as  an 
affiliate  of  P  for  purposes  of  applying  the 
asset  ownership  requirements  of  paragraph 
(b)(l)(iii)  of  this  section.  Because  Z,  an 
affiliate  of  P.  owns  the  asset  both 
immediately  after  the  asset  disposition  and 
on  T's  acquisition  date,  paragraph  (b)  of  this 
section  applies  to  the  asset,  and  the  asset's 
basis  is  determined  under  paragraph  (d)  of 
this  section. 

(c)  If,  instead  of  owning  an  80- percent 
interest  in  Y.  P  owned  a  79-percent  interest 
in  Y,  Z  would  not  be  treated  as  an  affiliate 
of  P  and  paragraph  (b)  of  this  section  would 
not  apply  to  the  asset. 

Example  3.  Qualified  stock  purchase  by 
reason  of  stock  purchase  by  conduit,  (a)  P 
owns  a  90-percent  interest  in  Y.  Y  owns  a  60- 
percent  interest  in  Yl.  On  February  1  of  Year 
2,  T  sells  an  asset  to  P  and  recognizes  gain. 
On  January  1  of  Year  3.  P  purchases  70%  of 
the  T  stock  from  S  and  Yl  purchases  the 
remaining  30%  of  the  T  stock  from  S. 

(b)  Under  paragraph  (j)(3)(ii)(A)  of  this 
section,  P  is  treated  as  purchasing  on  January 
1  of  Year  3.  the  16.2%  of  the  T  stock  that  is 
attributed  to  P  from  Y  and  Yl  under  section 
318(a).  Thus,  for  purposes  of  this  section,  P 
is  treated  as  making  a  qualified  stock 
purchase  of  T  on  January  1  of  Year  3, 
paragraph  (b)  of  this  section  applies  to  the 
asset,  and  the  asset's  basis  is  determined 
under  paragraph  (d)  of  this  section.  However, 
because  P  is  not  treated  as  having  made  a 
qualified  stock  purchase  of  T  for  purposes  of 
making  an  election  under  section  338,  no 
election  can  be  made  for  T. 

(c)  If  Yl  purchases  20%  of  the  T  stock  from 
S  on  December  1  of  Year  1 .  rather  than  30% 
on  January  1  of  Year  3,  P  would  be  treated 

as  purchasing  10.8%  of  the  T  stock  on 
December  1  of  Year  1 .  Thus,  if  paragraph 
(j)(2)  of  this  section  (relating  to  extension  of 
the  12-month  acquisition  period)  does  not 
apply.  P  would  not  be  treated  as  making  a 
qualified  stock  purchase  of  T,  because  P  is 
not  treated  as  purchasing  T  stock  satisfying 
the  requirements  of  section  1504(a)(2)  within 
a  12-month  period. 

Example  4.  Successor  asset,  (a)  On 
February  1  of  Year  1.  T  sells  stock  of  X  to 
Pi  and  recognizes  gain.  On  December  1  of 
Year  1 .  Pi  exchanges  its  X  stock  for  stock  in 
new  X  in  a  reorganization  qualifying  under 
section  368(a)(1)(F).  On  January  1  of  Year  2. 
Pi  makes  a  qualified  stock  purchase  of  T 
from  S.  No  section  338  election  is  made  for 
T. 

(b)  The  asset  ownership  requirements  of 
paragraph  (b)(l)(iii)  of  this  section  are 
satisfied  because,  under  paragraph  (j)(6)(ii)  of 
this  section,  Pi  is  treated  as  owning  the  X 
stock  on  T's  acquisition  date.  Pi  is  treated  as 
owning  the  X  stock  on  that  date  because  Pi 
owns  the  new  X  stock  and  Pi's  basis  in  the 
new  X  stock  is  determined  by  reference  to 
Pi's  basis  in  the  X  stock.  Consequently, 
under  paragraph  (d)(1)  of  this  section.  Pi's 
basis  in  the  \stock  on  February  1  of  Year 
1  is  T's  adjusted  basis  in  the  X  stock 
immediately  before  the  sale  to  Pi. 
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(B)  Characterizing  gain  on  a  post- 
acquisition  date  transfer  of  a  share  of 
carryover  FT  stock  as  a  dividend  under 
section  1248  (if  sucfa  section  is 
otherwise  applicable): 

(C)  Characterizing  an  investment  of 
earnings  in  United  States  property  as 
income  under  sections  951(a)(1)(B)  and 
956  (if  such  sections  are  otherwise 
applicable):  and 

(D)  Determining  foreign  taxes  deemed 
paid  under  sections  902  and  960  with 
respect  to  the  amount  treated  as  a 
dividend  or  income  by  virtue  of  this 
paragraph  (b)(3)(ii)  (subject  to  the 
operation  of  section  338(h)(16)). 

(iii)  Cap  on  carryover  of  earnings  and 
profits.  The  amount  of  earnings  and 
profits  of  old  FT  taken  into  account  with 
respect  to  a  share  of  carryover  FT  stock 
is  limited  to  the  amount  that  would 
have  been  included  in  gross  income  of 
the  owner  of  such  stock  as  a  dividend 
under  section  1248  if— 

(A)  The  shareholder  transferred  that 
share  to  the  purchasing  corporation  on 
FT's  acquisition  date  for  a  consideration 
equal  to  the  fair  market  value  of  that 
share  on  that  date;  or 

(B)  In  the  case  of  nonrecently 
purchased  FT  stock  treated  as  carryover 
FT  stock,  a  gain  recognition  election 
under  section  338(b)(3)(A)  applied  to 
that  share.  For  purposes  of  the 
preceding  sentence,  a  shareholder  that 
is  a  controlled  foreign  corporation  is 
considered  to  be  a  United  States  person, 
and  the  principle  of  section 
1248(c)(2)(D)(ii)  (concerning  a  United 
States  person's  indirect  ownership  of 
stock  in  a  foreign  corporation)  applies  in 
determining  the  correct  holding  period. 

(iv)  Post-acquisition  date  distribution 
of  old  FT  earnings  and  profits.  A  post- 
acquisition  date  distribution  with 
respect  to  a  share  of  carryover  FT  stock 
is  considered  to  be  derived  first  from 
earnings  and  profits  derived  after  FT's 
acquisition  date  and  then  from  earnings 
and  profits  derived  on  or  before  FT's 
acquisition  date. 

(v)  Old  FT  earnings  and  profits 
unaffected  by  post-acquisition  date 
deficits.  The  carryover  amount  for  a 
share  of  carryover  FT  stock  is  not 
reduced  by  deficits  in  earnings  and 
profits  inciirred  by  new  FT.  This  rule 
applies  for  purposes  of  determining  the 
amount  of  foreign  taxes  deemed  paid 
regardless  of  the  fact  that  there  are  no 
accumulated  earnings  and  profits.  For 
example,  a  distribution  by  new  FT  with 
respect  to  a  share  of  carryover  FT  stock 
is  treated  as  a  dividend  by  the 
distributee  to  the  extent  of  the  carryover 
amount  for  that  share  notwithstanding 
that  new  FT  has  no  earnings  and  profits. 

(vi)  Character  of  FT  stock  as  carryover 
FT  stock  eliminated  upon  disposition.  A 


share  of  FT  stock  is  not  considered 
carryover  FT  stock  after  it  is  disposed  of 
provided  that  all  gain  realized  on  the 
transfer  is  recognized  at  the  time  of  the 
transfer,  or  that,  if  less  than  all  of  the 
realized  gain  is  recognized,  the 
recognized  amount  equals  or  exceeds 
the  remaining  carryover  amount  for  that 
share. 

(4)  Passive  foreign  investment 
company  stock.  Stock  that  is  owned  as 
of  the  beginning  of  the  day  after  FTs 
acquisition  date  by  a  person  other  than 
a  purchasing  corporation,  or  by  a 
purchasing  corporation  if  the  FT  stock 
is  nonrecently  purchased  stock  not 
subject  to  a  gain  recognition  election 
under  §  1.338(b)-l(e)(2),  is  treated  as 
passive  foreign  investment  company 
stock  to  the  extent  provided  in  section 
1297(b)(1). 

(c)  Dividend  treatment  under  section 
1248(e).  The  principles  of  this 
paragraph  (b)  apply  to  shareholders  of  a 
domestic  corporation  subject  to  section 
1248(e). 

(d)  Allocation  of  foreign  taxes.  If  a 
section  338  election  is  made  for  target 
(whether  foreign  or  domestic),  and 
target's  taxable  year  under  foreign  law 
(if  any)  does  not  close  at  the  end  of  the 
acquisition  date,  foreign  income  taxes 
attributable  to  the  foreign  taxable 
income  earned  by  target  during  such 
foreign  taxable  year  are  allocated  to  old 
target  and  new  target.  Such  allocation  is 
made  under  the  principles  of  §  1.1502- 
76(b). 

(e)  Operation  of  section  338(h)(16). 
(Reserved) 

(f)  Examples.  (1)  Except  as  otherwise 
provided,  all  corporations  use  the 
calendar  year  as  the  taxable  year,  have 
no  earnings  and  profits  (or  deficit) 
accumulated  for  any  taxable  year,  and 
have  only  one  class  of  outstanding 
stock. 

(2)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  1.  Gain  recognition  election  for 
carryover  FT  stock,  (a)  A  has  owned  90  of  the 
100  shares  of  CPCT  stock  since  CFCT  was 
organized  on  March  13, 1989.  P  has  owned 
the  remaining  10  shares  of  CFCT  stock  since 
CFCT  was  organized.  Those  10  shares 
constitute  nonrecently  purchased  stock  in  P's 
hands  within  the  meaning  of  section 
338(b)(6)(B).  On  November  1, 1994,  P 
purchases  A's  90  shares  of  CFCT  stock  for 
S90.000  and  makes  a  section  338  election  for 
CFCT.  P  also  makes  a  gain  recognition 
election  under  section  338(b)(3)(A)  and 
§1.338(b)-l(e)(2). 

(b)  CFCT's  earnings  and  profits  for  its  short 
taxable  year  ending  on  November  1, 1994,  are 
S50.000.  determined  without  taking  into 
account  the  deemed  asset  sale.  Assume  A 
recognizes  gain  of  $81 .000  on  the  sale  of  the 
CFCT  stock.  Further,  assume  that  CFCT 
recognizes  gain  of  S40,000  by  reason  of  its 
deemed  sale  of  assets  under  section  338(a)(1). 
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(c)  A's  sale  of  CTCT  stock  to  P  is  a  transfer 
to  which  section  1248  and  paragraphs  (b)  (1) 
and  (2)  of  this  section  apply.  For  purposes  of 
applying  section  1 248(a)  to  A,  the  earnings 
and  profits  of  CFCT  for  its  short  taxable  year 
ending  on  November  1, 1994,  are  S90,000 
(the  earnings  and  profits  for  that  taxable  year 
as  (i«termined  under  §  1.1248-2(e)  ($50,000) 
plu-  framings  from  the  deemed  sale 

(S40  (iitiji).  Thus,  A's  entire  gain  is 
characterized  as  a  dividend  under  section 
1248  (but  see  section  338(h)(16)). 

(d)  Assume  that  P  recognizes  a  gain  of 
$9,000  with  respect  to  the  10  shares  of 
nonrecently  purchased  CFCT  stock  by  reason 
of  the  gain  recognition  election.  Because  P  is 
treated  as  selling  the  nonrecently  purchased 
stock  for  ail  purposes  of  the  Internal  Revenue 
Code,  section  1248  applies.  Thus,  under 
§1.1 24a-2(e),  $9,000  of  the  $90,000  of 
earnings  and  profits  for  1994  are  attributable 
to  the  block  of  10  shares  of  CFCT  stock 
deemed  sold  by  P  at  the  close  of  November 
1, 1994  ($90,000  X  10/100).  Accordingly,  P's 
entire  gain  on  the  deemed  sale  of  10  shares 
of  CFCT  stock  is  included  under  section 
1248(a)  in  P's  gross  income  as  a  dividend 
(but  see  section  338(h)(16)). 

Example  2.  No  gain  recognition  election  for 
carryover  FT  stock,  (a)  Assume  the  same  facts 
as  in  Example  I,  except  that  P  does  not  make 
a  gain  recognition  election. 

(b)  The  10  shares  of  nonrecently  purchased 
CFCT  stock  held  by  P  is  carryover  FT  stock 
under  paragraph  (b)(3)  of  this  section. 
Accordingly,  the  earnings  and  profits  (and 
attributable  foreign  taxes)  of  old  CFCT  carry 
over  to  new  CFCT  solely  for  purposes  of  that 
block  of  10  shares.  The  amount  of  old  CFCT's 
earnings  and  profits  taken  into  account  with 
respect  to  that  block  in  the  event,  for 
example,  of  a  distribution  by  new  CFCT  with 
respect  to  that  block  is  the  amount  of  the 
section  1248  dividend  that  P.  would  have 
recognized  with  respect  to  that  block  had  it 
made  a  gain  recognition  election  under 
section  338(b)(3)(A).  Under  the  facts  of 
Example  J,  P  would  have  recognized  a  gain 
°  of  $9,000  with  respect  to  that  block,  all  of 
which  would  have  been  a  section  1248 
dividend  ($90,000  x  10/100).  Accordingly, 
the  carryover  amount  for  the  block  of  10 
shares  of  nonrecently  purchased  CFCT  stock 
is  $9,000. 

Example  3.  Sale  of  controlled  foreign 
corporation  stock  prior  to  and  on  the 
acquisition  date,  (a)  X  and  Y.  both  U.S. 
corporations,  have  each  owned  50%  of  the 
CFCT  stock  since  1986.  Among  CFCT's  assets 
are  assets  the  sale  of  which  would  generate 
subpart  F  income.  On  December  31,  1994,  X 
sells  its  CFCT  stock  to  P.  On  June  30. 1995. 
Y  sells  its  CFCT  stock  to  P.  P  makes  a  section 
338  election  for  CFCT.  In  both  1994  and 
1995,  CFCT  has  subpart  F  income  resulting 
from  operations. 

(b)  For  taxable  year  1994,  X  and  Y  are 
United  States  shareholders  on  the  last  day  of 
CFCT's  taxable  year,  so  pursuant  to  section 
951(a)(1)(A)  each  must  include  in  income  its 
pro  rata  share  of  CFCT's  subpart  F  income  for 
1994.  Because  P's  holding  period  in  the 
CFCT  stock  acquired  from  X  does  not  begin 
until  January  1. 1995.  P  is  not  a  United  States 
shareholder  on  the  last  day  of  1994  for 
purposes  of  section  951(a)(1)(A)  (see  §1.951- 


1(f)).  X  must  then  determine  the  extent  to 
which  section  1248  recharacterizes  its  gain 
on  the  sale  of  CFCT  stock  as  a  dividend. 

(c)  For  the  short  taxabte  year  ending  June 
30, 1995.  Y  is  considered  to  own  the  CFCT 
stock  sold  to  P  at  the  close  of  CFCT's 
acquisition  date.  Because  the  acquisition  date 
is  the  last  day  of  CFCT's  taxable  year,  Y  and 
P  are  United  States  shareholders  on  the  last 
day  of  CFCT's  taxable  year.  Pursuant  to 
section  951(a)(1)(A),  each  must  include  its 
pro  rata  share  of  CFCT's  subpart  F  income  for 
the  short  taxable  year  ending  June  30, 1995. 
This  includes  any  income  generated  on  the 
deemed  sale  of  CTCT's  assets.  Y  must  then 
determine  the  extent  to  which  section  1248 
recharacterizes  its  gain  on  the  sale  of  the 
CFCT  stock  as  a  dividend,  taking  into 
account  any  increase  in  CFCT's  earnings  and 
profits  due  to  the  deemed  sale  of  assets. 
Example  4.  Acquisition  of  control  for 
purposes  of  section  951  prior  to  the 
acquisition  date.  FS  owns  100%  of  the  FT 
stock.  On  July  1, 1994,  P  buys  60%  of  the  FT 
stock.  On  December  31, 1994,  P  buys  the 
remaining  40%  of  the  FT  stock  and  makes  a 
section  338  election  for  FT.  For  tax  year 
1994,  FT  has  earnings  and  profits  of  $1,000 
(including  earnings  resulting  from  the 
deemed  sale).  The  section  338  election 
results  in  $500  of  subpart  F  income.  As  a 
result  of  the  section  338  election.  P  must 
include  in  gross  income  the  following 
amount  under  section  951(a)(1)(A)  (see 
§1.951-{b)(2)): 

FT's  subpart  F  income  for  1994  ...  $500.00 
Less:  reduction  under  section 
951(a)(2)(A)  for  period  (1-1-94 
through  7-1-94)  during  which 
FT  is  not  a  controlled  foreign 
corporation  ($500x182/365)  249.32 

Subpart  F  income  as  limited  by 
section  951  (a)(2)(A)  250.68 

P's  pro  rata  share  of  subpart  F  in- 
come as  determined  under  sec- 
tion 951(a)(2)(A)  (60%x250.68)  150.41 

Example  5.  Coordination  with  section  936. 
(a)  T  is  a  corporation  for  which  a  section  936 
election  has  been  made.  P  makes  a  qualified 
stock  purchase  of  T  and  makes  a  section  338 
election  for  T. 

(b)  T's  deemed  sale  of  assets  under  section 
338  constitutes  a  sale  for  purposes  of  subtitle 
A  of  the  Internal  Revenue  Code,  including 
section  936(a)(l){A)(ii).  To  the  extent  that  the 
assets  deemed  sold  are  used  in  the  conduct 
of  an  active  trade  or  business  in  a  p»ossession 
for  purposes  of  section  936(a)(l)(A)(i).  and 
assuming  all  the  other  conditions  of  section 
936  are  satisfied,  the  income  from  the 
deemed  sale  qualifies  for  the  credit  granted 
by  section  936(a).  The  source  of  income  from 
the  deemed  sale  is  determined  as  if  the  assets 
had  actually  been  sold  and  is  not  affected  for 
purposes  of  section  936  by  section 
338(h)(16). 

(c)  Because  new  T  is  treated  a  new 
corporation  for  purposes  of  subtitle  A  of  the 
Internal  Revenue  Code,  the  three  year  testing 
period  in  section  936(a)(2)(A)  begins  again 
for  new  T  on  the  day  following  T's 
acquisition  date.  Thus,  if  the  character  or 
source  of  old  T's  gross  income  disqualified  it 
for  the  credit  under  section  936,  a  fresh  start 
is  allowed  by  a  section  338  election. 


§  1 .338(bH    Adjusted  grossed-up  basis. 

(a)  Scope.  This  section  provides  rules 
under  section  338(b)  to  determine  the 
adjusted  grossed-up  basis  (AGUE)  for 
target.  The  AGUB  is  the  amount  for 
which  new  target  is  deemed  to  have 
purchased  all  of  its  assets  in  the  deemed 
purcha.se  under  section  338(a)(2).  The 
AGUB  is  allocated  among  target's  assets 
in  accordance  with  §  l.338(b)-2T  to 
determine  the  price  at  which  the  assets 
are  deemed  to  have  been  purchased. 
Subsequent  adjustments  to  AGUB  and 
the  allocation  of  such  adjustments  to 
target's  assets  may  be  made  under 
§1.338(b)-3T. 

(b)  Adjustment  events.  Adjustment 
events  are  increases  (or  decreases)  in  the 
consideration  paid  for  recently  or 
nonrecently  purchased  stock,  reductions 
in  target's  liabilities  included  in  AGUB 
as  of  the  beginning  of  the  day  after  the 
acquisition  date,  and  old  target 
liabilities  that  become  fixed  and 
determinable. 

(c)  /4GL'B— (1)  In  general.  AGUB  is 
the  sum  of — 

(i)  The  grossed-up  basis  in  the 
purchasing  corporation's  recently 
purchased  target  stock: 

(ii)  The  purchasing  corporation's  basis 
in  nonrecently  purchased  target  stock; 

(iii)  The  liaDilities  of  new  target;  and 

(iv)  Other  relevant  items. 

(2)  Time  when  AGUB  determined. 
AGUB  is  initially  determined  at  the 
beginning  of  the  day  after  the 
acquisition  date  of  target.  However, 
adjustment  events  that  occur  during 
new  target's  first  taxable  year  are  taken 
into  account  for  purposes  of 
determining  AGUB  and  the  basis  of 
target's  assets  as  if  they  had  occurred  at 
the  beginning  of  the  day  after  the 
acquisition  date. 

(d)  Grossed-up  basis  of  recently 
purchased  stock — (1)  General  rule.  The 
purchasing  corporation's  grossed-up 
basis  of  recently  puit:hased  target  stock 
is  the  product  of — 

(i)  Tne  purchasing  corporation's  basis 
in  recently  purchased  target  stock  (as 
defined  in  section  338(b)(6)(A))  at  the 
beginning  of  the  day  after  the 
acquisition  date;  muhiplied  by 

(ii)  A  fraction  the  numerator  of  which 
is  100  percent  minus  the  percentage  of 
target  stock  (by  value)  attributable  to  the 
purchasing  corporation's  nonrecently 
purchased  target  stock  and  the 
denominator  of  which  is  the  percentage 
of  target  stock  (by  value)  attributable  to 
the  purchasing  corporation's  recently 
purchased  target  stock.  See  section 
338(b)(4). 

(2)  Application.  If  target  has  a  single 
class  of  outstanding  stock,  the  grossed- 
up  basis  in  the  purchasing  corporation's 
recently  purchased  target  stock  reflects 
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(3)  Procedure  for  making  gain 
recognition  election — (i)  In  general.  The 
gain  recognition  election  is  made  by 
attaching  a  gain  recognition  statement  to 
a  timely  filed  Form  8023  for  target.  The 
gain  recognition  statement  must  contain 
the  information  specified  in  the  form 
and  its  instructions.  The  gain 
recognition  election  is  irrevocable. 

(ii)  Sectjon  338(h)(10)  election.  If  a 
section  338(h)(10)  election  is  made  for 
target,  the  purchasing  corporation  is 
deemed  to  have  made  a  gain  recognition 
election. 

(4)  Comparison  with  ADSP  formula. 
Whenever  the  purchasing  corporation 
holds  nonrecently  purchased  target 
stock  at  a  basis  that  differs  from  the 
purchasing  corporation's  basis  in 
recently  purchased  target  stock,  the 
grossed-up  basis  in  the  purchasing 
corporation's  recently  piut^ased  target 
stock  as  calculated  for  purposes  of  the 
AGUB  differs  ftwn  the  grossed-up  basis 
of  the  piuchasing  corporation's  recently 
purchased  target  stock  as  calculated  in 
the  ADSP  formula.  The  ADSP  formula 
treats  the  purchasing  corporation's 
nonrecently  purchased  target  stock  in 
the  same  manner  as  target  stock  not  held 
by  the  purchasing  corporation.  If  a  gain 
recognition  election  is  made,  the  sum  of 
the  grossed-up  basis  in  the  purchasing 
corporation's  recently  purchased  target 
stock  and  the  purchasing  corporation's 
basis  in  nonrecently  purchased  target 
stock  equals  the  grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock  as  calculated  in 
the  ADSP  formula. 

(f)  Liabilities  of  new  target — (1)  In 
general.  The  liabilities  of  new  target  are 
its  liabilities  (and  the  liabilities  to 
which  target's  assets  are  subject)  as  of 
the  beginning  of  the  day  after  the 
acquisition  date  (other  than  liabilities 
that  were  neither  liabilities  of  old  target 
nor  Uabilities  to  which  old  target's 
assets  were  subject).  The  amount  of  the 
liabilities  of  new  target  taken  into 
account  to  determine  AGUB  is 
determined  as  if  new  target  had 
acquired  old  target's  assets  from  an 
unrelated  person  and,  as  part  of  the 
transaction,  had  assumed  or  taken 
property  subject  to  the  liabilities. 

(2)  Excluded  obligations— (i)  In 
general.  In  order  to  be  included  in 
AGUB  at  the  beginning  of  the  day  after 
the  acquisition  date,  an  obligation  must 
be  a  bona  fide  liability  of  target  as  of 
that  date  which  is  pro{>erly  includible  in 
basis  under  principles  of  tax  law  that 
would  apply  if  new  target  had  acquired 
old  target's  assets  from  an  unrelated 
person  and,  as  part  of  the  transaction, 
had  assumed  or  taken  property  subject 
to  the  obligation.  For  example,  if,  as  of 
the  beginning  of  the  day  after  the 


acquisition  date,  the  amount  of  a 
contingent  or  speculative  obligation  of 
target  is  not  properly  includible  in  basis 
under  the  preceding  sentence,  the 
obligation  is  not  initially  included  in 
AGUB. 

(ii)  Time  when  excluded  obligations 
taken  into  account.  Obligations  that, 
under  this  paragraph  (f)(2),  are  initially 
excluded  from  AGUB  are  taken  into 
account  in  redetermining  AGUB  and  the 
basis  of  target's  assets  under  principles 
of  tax  law  that  would  apply  if  new  target 
had  acquired  old  target's  assets  directly 
from  an  unrelated  person  and,  as  part  of 
the  transaction,  had  assumed  or  taken 
property  subject  to  those  obligations. 
For  the  application  of  these  principles 
of  tax  law  to  certain  contingent 
liabilities  that  are  initially  excluded 
from  AGUB  under  this  paragraph  (f)(2), 
see§1.338(b}-3T. 

(3)  Uabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
deemed  purchased  by  new  target,  the 
entire  amount  of  any  liability  included 
in  AGUB  is  considered  to  be  an  amount 
taken  into  account  in  determining  new 
target's  basis  in  property  which  secures 
the  liability  forpurposes  of  applying 
§  1.1001-2(a).  Thus,  if  a  liability  is 
included  in  AGUB,  §  1.1001-2(a)(3) 
does  not  prevent  the  amount  of  such 
liability  from  being  treated  as 
discharged  within  the  meaning  of 
§  1.1001-2(a)(4)  as  a  result  of  new 
target's  sale  or  disposition  of  the 
property  which  secures  such  liability. 

(g)  Other  relevant  items— {1)  In 
general.  AGUB  may  be  increased  (or 
decreased)  for  other  relevant  items.  For 
this  purpose,  other  relevant  items  may 
only  arise  from  adjustment  events  that 
occur  after  the  close  of  new  target's  first 
taxable  year  and  adjustments  luider 
paragraph  (g)(3)  of  this  section.  See 
§  1.338(b>-3T  (relating  to  the  treatment 
of  certain  subsequent  adjustments  to 
AGUB).  Unlike  in  the  determination  of 
ADSP  or  MADSP,  other  relevant  items 
do  not  include  reductions  for 
acquisition  costs  incurred  by  the 
purchasing  corporation  in  connection 
with  the  qualified  stock  purchase  that 
are  capitalized  in  the  basis  of  recently 
purchased  target  stock. 

(2)  Flow-through  of  relevant  item 
adjustment  to  target  subsidiary.  If  the 
amount  of  AGUB  of  target  (T)  allocated 
to  the  stock  of  a  target  affiliate  (Tl)  is 
subsequently  increased  (or  decreased) 
by  reason  of  an  other  relevant  item 
under  this  paragraph  (g).  the  grossed-up 
basis  of  the  Tl  stock  (and,  if  a  section 
338  election  is  made  for  Tl,  Tl's  AGUB) 
is  also  increased  (or  decreased}  as  if  the 
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increase  (or  decrease)  in  the  besis  of  the 
stock  was  an  adjustment  to  the  purdtase 
price  deemed  paid  by  Tforsach  stock. 
The  resuhing  increase  (or  decrease)  in 
AGUE  of  Tl  is  allocated  among  Tl 'a 
assets  in  acoHtlance  with  §§  1.338(b)- 
2Tandl.338(b}-3T. 

(3)  Adjustments  by  the  Internal 
Revenue  Service.  In  connection  with  the 
examination  of  a  return,  the  District 
Director  may  increase  (or  decrease) 
AGUB  for  items  other  than  those 
described  in  paragraphs  (gKD  and  (2)  of 
this  section  under  thie  authority  of 
section  338(bX2)  and  allocate  such 
amoxints  to  target's  assets  under  the 
authority  of  section  338(bK5)  so  that 
AGUB  and  the  basis  of  target's  assets 
properly  reflect  the  cost  to  the 
purchasing  corporation  of  its  interest  in 
target's  assets.  Such  items  may  include 
distributions  from  target  to  the 
purchasing  corporation,  capital 
contributions  from  the  purchasing 
corporation  to  target  during  the  12- 
month  acquisition  period,  or 
acquisitions  of  target  stock  by 
purchasing  corporation  after  the 
acquisition  date  from  minority 
shareholders. 

(h)  Examples.  (1)  For  purposes  of  the 
examples  in  this  paragraph  (h).  T  has  no 
liabilities  other  than  a  tax  liability 
resulting  from  the  deemed  sale  of  assets. 

(2)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  1.  fa)  Before  Joly  1  of  Year  1.  P 
purchases  10  of  die  100  share*  of  T  stock  for 
SS.OOO.  On  ^x)y  1  of  Year  2,  P  purchases  80 
shares  of  T  stock  for  $60,000  ajid  makes  a 
section  338  elactioii  for  T.  As  of  July  1  of 
Year  2.  Ts  only  asset  is  caw  had  with  an 
adjusted  basis  to  T  of  S5O,40O  and  a  fiiir 
market  value  ofSlOCOOO.T  has  no  lessor    - 
tax  credit  carryovers  to  Year  2.  T's  marginal 
tax  rate  for  any  ordinary  income  or  aet 
capital  gain  ruulting  from  the  deemed  sale 
of  assets  is  34%.  The  10  shares  purchased 
before  July  1  of  Year  1  constitute  nonrecently 
purchased  T  stock  with  respect  to  F's 
qualified  stock  purchase  of  T  stock  on  )uly 
1  of  Year  2. 

(b)  The  ADSP  formula  as  applied  to  these 
facts  is  the  same  as  in  Example  7  of  §  1.338- 
3(d)(9).  Accordingly,  the  ADSP  of  T  is 
$87,672.72.  The  existence  of  nonrecently 
purchased  T  stock  is  irrelevant  for  purposes 
of  the  ADSP  formula,  because  that  formula 
treats  P's  nonrecently  purchased  T  stock  in 
the  same  manner  as  T  stock  not  held  by  P. 

(c)  The  total  tax  liability  resuhing  from  Ts 
deemed  sale  of  assets,  as  calculated  under  the 
ADSP  formula,  is  $12,672.72. 

(d)  If  P  does  not  make  a  gain  recognition 
election,  the  AGUB  of  new  T's  assets  is 
$85,172.72.  determined  as  follows.  (In  the 
formula  below,  GRP  is  the  grossed-up  basis 
in  P's  recently  purchased  T  stock,  BNP  is  P's 


basis  in  noarecaotly  pwdtasad  T  stock.  L  is 
T's  liabililiea,  aod  X  ia  other  rrievant  items.) 
AGUB=GRP-»Bh6>>L»X 
AGUB«^60,000xttl  -  .1)/ 

.8k$5,00O>$12,672.72-»O 
AGUB=$85.172.72 

(e)  If  P  makes  a  gun  recognition  election, 
the  AGUB  of  new  Tt  assets  is  $87,672.72, 
determined  as  follows: 
AGUB=$60i)0a>cKl  -AV 

.8l+$60,000x|(l  -  .l)/.8lx(.l/ 
(1-.1)1+$12372.72 
AGUB=$87,672.72 

(f)  The  cakul^'on  of  AGUB  if  P  makes  a 
gain  recognition  election  may  bo  simplified 
as  follows: 

AGUB=$60,000/.»*J12,672.72 
AGUB=$87,672.72 

(g)  As  a  resnh  of  the  gain  recognition 
election,  P's  basis  in  its  nonrecently 
purchased  T  slock  is  increased  from  S5,000 
to  $7,500  (Le.,  $604IOO»cKl  -.1)/.8M.1/ 

(1  -  .1)1).  Thus,  P  remgnires  a  gain  in  Year 
2  with  respect  to  its  aonieceatly  purchased 
T  stockof  $2,500  (i.e..  S7.S0O-$5,000l. 

Example  3.  On  January  1  of  Year  1,  P 
purchases  one-third  of  the  T  stock.  On  March 
1  of  Year  1,  T  distributes  a  dividend  to  all 
of  its  shareholders.  On  April  15of  Yearl.P 
purchases  the  remaining  T  stock  and  makes 
a  section  338  electioe  for  T.  In  appropriate 
circumstances,  the  District  Dtrst^  may 
decrease  the  AGUB  of  T  to  take  into  account 
the  payment  of  the  dividend  aod  properly 
reflea  the  fair  market  value  of  T's  assets 
deemed  purchased. 

Example  3.  (a)  T's  sola  asset  is  a  building 
worth  $100,000.  On  August  1  of  Year  1.  P 
purchases  10  of  the  100  shares  of  T  stock  for 
$8,000.  On  June  1  of  Year  2,  P  purchases  50 
shares  of  T  stock  for  $50,000.  On  June  15  of 
Year  2,  P  contributes  a  tract  of  land  to  the 
capital  of  T  and  receives  10  additional  shares 
of  T  stock  as  a  result  of  the  contribution.  Both 
the  besis  and  bir  merket  value  of  the  land 
at  that  time  are  $10,800.  On  June  30  of  Year 
2,  P  purchases  the  remaining  40  shares  of  T 
stock  for  $40,000  and  makes  a  section  338 
election  for  T.  The  AGUB  of  T  is  $108,800. 

(b)  To  prevent  the  shifting  of  besis  from  the 
contributed  property  to  other  assets  of  T,  the 
District  Director  may  allocale  $10,800  of  the 
AGUB  to  the  laiKi,  leaving  $98,000  to  be 
allocated  to  the  building. 

Par.  5.  Section  1.338(b)-2T(a)(2)  and 
(d)  Example  (1)  (i)  are  revised  to  read  as 
follows: 

91.338(b)-2T    AUocatlM  of  adluatad 
grossed>up  btal*  among  target  aaaeta 
(temporary). 

(a)*  *  • 

(2)  Fair  market  value.  The  "fair 
market  value"  of  an  asset  is  the  gross 
fair  market  value  of  that  asset  (i.e..  fair 
market  value  determined  without  regard 
to  mortgages,  liens,  pledges,  or  other 
liabilities). 

(d)  •  •  ' 

Example  (i).  |»)  T  owns  90%  of  the 
outstanding  Tl  stock.  P  purchases  100%  of 


the  ootstandiag  T  stock  far  $2,000.  A  sectioB 
338  electioB  is  mads  far  Taad,  as  a  lesuh. 
Tl  is  considered  acquired  ia  a  qnahfiad  stock 
pordiasa.  A  section  338  election  is  auda  far 
Tl .  The  grosaad-up  basis  of  the  T  slock  is 
$2,000  (La..  $2,000x1/1). 

Par.  5a.  Section  1.338(b)-3T(b)  is 
revised  to  read  as  follows: 

S1-338^>-4T   Suhaaquantadlustmaotsto 
adluatad  grossediip  basis  (tonperary). 

•  •        •        •        • 

(b)  De/Tnid'oiis— (1)  Contingent 
liability.  A  contingent  liability  is  a 
liability  of  target  at  the  beginning  of  the 
day  after  the  acquisition  date  that  is  not 
fixed  and  determinable  by  the  close  of 
new  target's  first  taxable  year. 

(2)  Contingent  amount.  The  term 
contingent  amount  means  the  amount  of 
the  consideration  to  be  paid  for  recently 
or  nonrecently  purchased  stock  that  is 
not  fixed  or  determinable  by  the  close 
of  new  target's  first  taxable  year,  plus 
contingent  liabilities  of  target 

(3)  Reductioa  amount.  iTne  term 
reduction  amount  means  a  reduction 
after  the  close  of  new  target's  first 
taxable  year  in  either — 

(i)  The  consideration  paid  for  recently 
or  nonrecently  purchased  stock;  or 

(ii)  A  habrhty  of  target  (or  a  habitity 
to  which  one  or  more  of  its  assets  are 
subject)  that  has  been  taken  into  account 
in  determining  AGUB. 

(4)  Acquisition  date  asset.  The  term 
acquisition  date  asset  means  any  asset 
held  by  new  target  at  the  beginning  of 
the  day  after  the  acquisition  date  (other 
than  Class  I  assets). 

•  •        •       •       • 

Par.  6.  Sectional. 338(hUlO)-l  and 
1.338(i)-l  are  added  to  read  as  follows: 

fl.338(l4(l«h1    Deemed  aasetaate  and 
Uquidatloii. 

(a)  Scope.  This  section  prescribes 
rules  relating  to  section  338(h)(10) 
elections.  If  an  election  is  made,  target 
generally  is  deemed  to  sell  all  of  its 
assets  and  distribute  the  proceeds  in 
complete  liquidation.  Thus,  the  sale  of 
target  stock  included  in  the  qualified 
stock  purchase  generally  is  ignored.  A 
section  338(h)(10)  election  may  be  made 
for  target  only  if  it  is  a  member  of  a 
selling  consolidated  group,  a  member  of 
a  selling  affiliated  group  fifing  separate 
returns,  or  an  S  corporation. 

(b)  Nomenclature.  For  purposes  of 
this  section,  the  nomenclatiue  in 

§  1. 338-1  (b)  does  not  apply;  instead: 

(1)  T  is  a  section  338(h)(10)  target  Old 
T  refers  to  T  for  periods  ending  on  or 
before  the  dose  of  T's  acquisition  date; 
new  T  refers  to  T  for  subsequent 
periods. 

(2)  P  is  the  purchasing  corporation. 
Unless  the  context  otherwise  requires. 
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e  to  P  is  a  reference  to  all 
x)rporations.  See  sections 
id  (8). 

lo/JS— (1)  Section  338(h)(l0) 
tion  338(h)(10)  target  is  a 
T)oration  that  is  a  target  for 
ion  338(h)(10)  election  is 

-)rat}on  shareholders.  S 
shareholders  are  the  T 
i  if  T  is  an  S  corporation 
■  before  T's  acquisition  date, 
an  S  corporation,  for  T  to 
338(h)(10)  target,  P  can 
T  stock  before  the 
iate. 

consolidated  group.  A 
jlidated  group  is  a  selling 
les  a  consolidated  return  for 
lat  includes  T's  acquisition 
r  is  a  member  of  the  selling 
1  group  on  the  acquisition 

:  affiliate.  A  selling  affiliate 
c  corporation  that  is  not  a 
he  selling  consolidated 
om  which,  on  the 
late,  P  purchases  an  amount 
at  satisfies  the  requirements 
i04(a)(2).  Thus,  on  the 
iate,  the  selling  affiliate  and 
ed  (within  the  meaning  of 
r)  but  are  not  includible 
the  same  consolidated 

1  338(h)(10)  e/ecfjon— (1)  In 
jction  338{h){10)  election 
e  for  T  if  P  acquires  T  in  a 
ick  purchase  from — 
ig  consolidated  group; 
ng  affiliate;  or 
)oration  shareholders. 
aneous  joint  election 
.  A  section  338(h)(10) 
lade  jointly  by  P  and  the 
olidated  group  (or  the 
ate  or  the  S  corporation 
s)  on  Form  8023  in 
with  the  instructions  to  the 
(ction  338(h)(10)  election 
ie  not  later  than  the  15th 
th  month  beginning  after  the 
lich  the  acquisition  date 

:ability.  A  section  338(h)(10) 
Tevocable.  If  a  section 
lection  is  made  for  T,  a 
election  is  deemed  made  for 

of  invalid  election.  If  a 

h)(10)  election  for  T  is  not 

ction  338  election  for  T  is 

d. 

1  consequences  of  section 

lection.  This  paragraph  (e) 

1  election  under  section 

;  made. 

Old  T  recognizes  gain  or 

lile  old  T  was  a  member  of 


the  selling  consolidated  group  (or     . . 
owned  by  the  selling  affiliate  or  S 
corporation  shareholders),  it  sold  all  of 
its  assets  in  a  single  transaction  at  the 
close  of  the  acquisition  date  (but  before 
the  deemed  liquidation).  Old  T's  gain  or 
loss  on  each  asset  is  determined  under 
paragraph  (f)  of  this  section.  If  P  makes 
a  qualified  stock  purchase  from  a  selling 
achate  or  S  corporation  shareholders, 
the  principles  of  §§  1.338-l(c)(6)  and 
(e)(1).  (5).  and  (6)(i)  apply  to  the  return 
filed  by  old  T  that  includes  the  gain  or 
loss  and  tax  liability  from  the  deemed 
sale. 

(2)  Selling  consolidated  group,  selling 
affiliate,  or  S  corporation 
shareholders — (i)  In  general.  This 
paragraph  (e)(2)  describes  the  treatment 
of  members  of  the  selling  consolidated 
group,  the  selling  affiliate,  and  S 
corporation  shareholders. 

(ii)  Deemed  liquidation  for  old  T.  For 
purposes  of  subtitle  A  of  the  Internal 
Revenue  Code,  old  T  is  treated  as  if, 
while  T  is  a  member  of  the  selling 
consolidated  group  (or  owned  by  the 
selling  afiiliate  or  S  corporation 
shareholders),  it  distributed  all  of  its 
assets  in  complete  liquidation.  If  T  is  an 
S  corporation  immediately  before  the 
acquisition  date,  nothing  in  this  section 
prevents  a  holder  of  T  stock  from  taking 
deemed  sale  gain  into  account  under 
section  1366  and  1367.  See  section  331 
or  332  for  gain  or  loss  recognized  by  the 
old  T  shareholders  as  a  result  of  the 
deemed  liquidation. 

(iii)  Basis  of  T  stock  not  acquired.  The 
basis  of  T  stock  retained  by  the  selling 
consolidated  group  (or  the  selling 
a^iliate  or  an  S  corporation  shareholder) 
is  its  fair  market  value.  For  purposes  of 
this  paragraph,  the  fair  market  value  of 
all  of  the  T  stock  equals  G  less  any 
reductions  in  determining  MADSP  for 
acquisition  costs  of  P  incurred  in 
connection  with  the  qualified  stock 
purchase  that  are  capitalized  in  the 
basis  of  recently  purchased  T  stock.  See 
paragraph  (f)  of  this  section  for  the 
definition  of  G  and  a  description  of 
MADSP. 

(iv)  T  stock  sale.  No  gain  or  loss  is 
recognized  on  the  sale  or  exchange  by 
the  selling  consolidated  group  (or  the 
selling  affiliate  or  an  S  corporation 
shareholder)  of  T  stock  included  in  the 
qualified  stock  purchase.  If  T  is  an  S 
corporation  immediately  before  T's 
acquisition  date,  the  sale  or  exchange  of 
old  T  stock  to  P  on  the  acquisition  date 
does  not  result  in  a  termination  of  the 
section  1362(a)  election  for  the  S 
corporation. 

(v)  Example.  This  paragraph  (e)(2) 
may  be  illustrated  by  the  following 
example. 


Example,  (a)  Si  owns  all  of  the  T  stock  anH 
T  owns  all  of  the  stock  of  Tl  and  T2.  Si  is 
the  cominon  parent  of  a  consolidated  group 
that  includes  T.  Tl,  and  T2.  P  makes  a 
qualified  stock  purchase  of  all  of  the  T  stock 
from  Si.  A  section  338(h)(10)  election  is 
made  for  T.  A  section  338(h)(10)  election  also 
is  made  for  the  deemed  purchase  of  Tl.  A 
section  338  election  is  not  made  forT2. 

(b)  Si  does  not  recognize  gain  or  loss  on 
the  sale  of  the  T  stock  and  T  does  not 
recognize  gain  or  loss  on  the  sale  of  the  Tl 
stock  because  T  and  Tl  are  section  338(h)(10) 
targets.  Thus,  for  example,  gain  or  loss 
realized  on  the  sale  of  the  T  or  Tl  stock  is 
not  taken  into  account  in  earnings  and 
profits.  However,  l)ecause  a  section  338 
election  is  not  made  for  T2,  T  must  recognize 
any  gain  or  loss  realized  on  the  deemed  sale 
of  the  T2  stock.  See  §  1.338-3(c). 

(c)  The  results  would  be  the  same  if  Si.  T, 
Tl,  and  T2  are  not  members  of  any 
consolidated  group,  t)ecause  Si  and  T  are 
selling  affiliates. 

(3)  Certain  minority  shareholders — (i) 
In  general.  This  paragraph  (e)(3) 
describes  the  treatment  of  shareholders 
of  old  T  other  than  members  of  the 
selling  consolidated  group,  the  selling 
affiliate,  S  corporation  shareholders, 
and  P.  A  shareholder  to  which  this 
paragraph  (e)(3)  applies  is  called  a 
minority  shareholder. 

(ii)  T  stock  sale.  Notwithstanding 
paragraph  (e)(2)(iv)  of  this  section,  a 
minority  shareholder  recognizes  gain  or 
loss  on  the  shareholder's  sale  or 
exchange  of  T  stock  included  in  the 
qualified  stock  purchase. 

(iii)  T  stock  not  acquired.  A  minority 
shareholder  does  not  recognize  gain  or 
loss  under  this  section  with  respect  to 
shares  of  T  stock  retained  by  the 
shareholder.  The  shareholder's  basis 
and  holding  period  for  that  T  stock  is 
not  affected  by  the  section  338(h)(10) 
election. 

(4)  P.  P  is  treated  as  making  a  gain 
recognition  election  for  its  nonrecently 
purchased  T  stock.  See  §  1.338(b)- 
1(e)(2)  (effect  of  a  gain  recognition 
election)  and  §  1.338(b)-l(e)(3)(ii)  (gain 
recognition  election  deemed  made). 

(5)  New  T.  The  adjusted  grossed-up 
basis  for  new  T's  assets  is  determined  in 
accordance  with  §  1.338(b)-l(c)  and  is 
allocated  among  the  assets  in 
accordance  with  §§  1.338(b)-2T  and 
1.338(b)-3T.  Notwithstanding  paragraph 
(e)(2)(ii)  of  this  section,  new  T  remains 
liable  for  the  tax  liabilities  of  old  T 
(including  tax  liabilities  resulting  from 
the  deemed  sale  of  assets).  For  example, 
new  T  remains  liable  for  the  tax 
liabilities  of  the  members  of  any 
consolidated  group  that  are  attributable 
to  taxable  years  in  which  those 
corporations  and  old  T  joined  in  the 
same  consolidated  return.  See  §  1.1502- 
6(a). 
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(6)  Consolidated  return  of  selling 
consolidated  group.  If  P  acquires  T  in  a 
qualified  stock  purchase  from  a  selling 
consolidated  group — 

(i)  The  selling  consolidated  group 
must  file  a  consolidated  return  for  the 
taxable  period  that  includes  the 
acquisition  date; 

(ii)  A  consolidated  return  for  the 
selling  consolidated  group  for  that 
period  may  not  be  withdrawn  on  or  after 
the  day  that  a  section  338(h)(l0) 
election  is  made  for  T;  and 

(iii)  Permission  to  discontinue  fiKng 
consolidated  returns  cannot  be  granted 
for,  and  shall  not  apply  to,  that  period 
or  any  of  the  immediately  preceding 
taxable  periods  during  which 
consolidated  returns  continuously  have 
been  filed. 

(0  Deemed  sale  price — (1)  General 
rule.  The  price  at  which  each  asset  of 
old  T  is  deemed  to  have  been  sold  is 
calculated  by — 

(i)  Determining  the  modified  ADSP 
(MADSP);  and 

(ii)  Then  allocating  MADSP  among 
the  assets  of  old  T  in  accordance  witfi 
§  1.338tb)-2T  (without  taking  into 
account  §  1.338(b>-2T(c)(2)). 

(2)  Formula,  (i)  The  MADSP  formula 
is  as  follows: 
MADSP=G+L+X 

(ii)  For  purposes  (rf  this  formula — 


(A)  G  is  the  grossed-up  basis  of  P's 
recently  purchased  T  stock  determined 
under  §1.338-3(dK2). 

(B)  L  is  new  T's  liabilities. 

(C)  X  is  other  relevant  items. 

(3)  Liabilities.  Liabilities  taken  into 
account  are  the  liabilities  of  new  target 
described  in  §  I.338(b>-1(0.  The  amount 
of  the  liabilities  of  new  T  taken  into 
account  to  determine  MADSP  is 
determined  as  if  old  T  had  sold  its 
assets  to  an  unrelated  person  for 
consideration  that  included  the 
liabilities. 

(4)  Other  re/evanf  items.  Other 
relevant  items  include  reductions  for — 

(i)  Acquisition  costs  of  P  incurred  in 
connection  with  the  qualified  stock 

gurchase  that  are  capitalized  in  the 
asis  of  recently  purchased  T  stock  (e.g.. 
brokerage  commissions  and  any  similar 
costs  inciured  by  P  to  acquire  T  stock); 
and 

(ii)  Sellii^  costs  of  the  telling 
consolidated  group  (or  selling  aHiliate 
or  S  corporation  shareholders)  incurred 
in  connection  with  the  qualified  stock 
purchase  that  reduce  the  amount 
realized  on  the  sale  of  recently 
purchased  T  stock  (e.g.,  brokerage 
commissions  and  any  similar  costs 
incurred  by  the  selling  group  to  sell  T 
stock). 

(5)  Cross-reference.  For  adjustments  to 
MADSP  because  of  events  occurring 


after  the  acquisiliim  date,  see  §  1.338(b)- 
3T(h). 

(g)  Examples.  (1)  For  purposes  of  the 
examples  in  this  paragraph  (g),  unless 
otherwise  provided.  T,  a  member  of  a 
selling  consolidated  group,  has  only  one 
class  of  stock,  all  of  which  is  owned  by 
Si .  As  of  the  close  of  Year  1.  old  T  had 
no  items  described  in  section  381(c) 
(including  no  accumulated  earnings  and 
profits  nor  deficit  in  earnings  and 
profits).  On  March  1  of  Year  2,  Si  sells 
its  T  stock  to  P  for  $80,000.  and  a 
section  338(h)(10)  election  is  made  for 
T.  As  of  the  close  of  March  1  of  Year  2. 
old  T's  current  earnings  and  profits, 
other  than  those  generated  from  the 
deemed  sale  of  its  assets,  are  $21,950. 

(2)  Paragraphs  (e)  and  (f)  of  this 
section  may  be  illustrated  by  the 
follovnng  examples 

Example  1.  (a)  On  M«rdj  1  of  Year  2.  T 
owns  land  with  a  SSO.OOO  basis  and  S75,000 
fair  market  valus  and  e(;uipinent  with  a 
$30,000  adjusted  basis,  S70,000  recomputed 
basis,  and  $60,000  fair  market  value.  T  also 
has  a  $40,000  liability.  Si  pays  old  Ts 
allocable  share  of  the  telling  group's 
consolidated  tax  liability  for  Year  Z,  which  is 
$1 3.600  and  attributabla  to  the  deemed  sale 
of  Ts  assets. 

(b)  The  MADSP  of  $120,000 
($8e.0O(H$4a00O^)  is  aUocated  to  each 
asset  as  follows: 


Assets 


Basis 


FMV 


Fraction 


Mocabim 
MADSP 


Land 

Equipment  „ 

Total 


$50,000 
30,000 


$75,000 
60.000 


5/9 
4/9 


$66,667 
53,333 


80,000 


135,000 


120,000 


(c)  Under  paragraph  (e)(1)  of  this  secUon. 
old  T  has  gain  on  the  deemed  sale  of  $40,000 
(consisting  of  $16,667  of  capital  gaiA  and 
$23,333  of  ordinary  income),  which  produces 
$40,000  of  earnings  and  profits.  As  of  the 
close  of  the  acquisition  date  but  after  the 
deemed  sale  of  its  assets,  old  T's  earnings 
and  profits  are  $48,350  ($21,950  (its  earnings 
and  profits  other  than  from  the  deemed  sale) 
plus  $40,000  (T's  deemed  sale  gain)  less 
$13,600  (T's  allocable  share  of  the 
consolidated  tax  liability)). 

(d)  Under  paragraph  (e)(2)  of  this  section. 
Si  does  not  recognize  giin  or  loss  upon  its 
sale  of  the  old  T  stock  to  P.  See  section  332. 
Si  takes  into  account  old  T's  earnings  and 
profits  of  $48,350,  determined  as  of  the  close 
of  the  acquisition  date  but  after  the  deemed 
sale. 

(e)  Ps  basis  in  new  T  stock  is  P's  cost  far 
the  stock.  $80,000.  See  aactioD  1012. 

(f)  Under  S  1.338(b)-l,  the  adjusted 
grossed-up  basis  for  new  T  is  $120,000.  Le.. 
P's  cost  for  the  old  T  stock  ($80,000)  plus  T's 
liability  ($40,000).  Masume  there  are  oo 
other  relevant  items.)  This  adjusted  grossed- 
up  basis  ia  aUocated  as  besia  among  the  new 


T  assets  under  §S  1.338(b)-2T  and  1.338(b)- 
3T. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  t.  except  that  Si  sells  80%  of  the 
old  T  stock  to  P  for  $64,000,  rather  than 
100%  of  the  old  T  stock  for  $80,000. 

(b)  The  consequences  to  P,  T,  and  Si  are 
the  same  as  in  Example  I,  except  that: 

(i)  Ps  basis  for  its  80-percent  interest  in  the 
new  T  stock  is  P's  $64,000  cost  for  the  stock. 
See  section  1012. 

(ii)  Under  $  1.338(b)-l,  the  adjusted 
grossed-up  basis  for  new  T  is  $120,000  (i.e., 
$64 ,000/.  8-f  S40,000^$0). 

(iii)  Under  paiagraph  (eM2)  of  this  section, 
Si  does  not  recognire  gain  or  loss  with 
respect  to  the  retained  stock  in  T.  See  section 
332. 

(iv)  Under  paragraph  (e)(2)(iii)  of  this 
section,  the  basis  of  the  T  slock  letainad  by 
SI  is  $16,000  (i.e.,  $120,000 -$40,000  (the 
MADSP  amount  far  the  oM  T  aasets  nirer  the 
sum  of  new  Ts  liabilities  immediatriy  afkar 
the  acquisition  dat^  x  .20  (the  proportion  of 
T  stock  retained  by  StD. 

Example  3.  (a)  The  foots  we  the  same  as  In 
Example  2,  except  that  K,  a  shareholder 
unrelated  to  T  or  P.  owns  the  20%  of  the  T 


stock  that  is  not  acquired  by  P  in  the 
qualified  stock  purchase.  K's  basis  in  its  T 
stock  is  $5.00a 

(b)  The  consequences  to  P.  T.  and  Si  are 
the  same  as  in  Example  3,  except  that  Si 
takes  into  account  only  $38,680  of  T's 
earnings  and  profiu  (80%  of  548.350). 

(c)  Under  paragraph  (e)(3)  of  this  section. 
K  recognizes  no  gain  or  loss,  and  K's  basis 
in  iU  T  stock  remains  at  $6,000. 

Example  4.  (a)  The  Sacts  are  the  same  as  in 
Example  1,  except  that  the  equipment  is  held 
by  Tl,  a  wholly-owned  subsidiary  of  T,  and 
a  section  338(h)(10)  election  is  noade  ior  Tl. 
The  Tl  stock  has  a  fcir  market  value  of 
$60,000.  Tl  has  no  assets  other  titan  the 
equipment  and  no  liabilities.  Si  pays  old  T's 
and  old  Tl's  allocable  shares  of  the  selling 
group's  consolidated  tax  liability  for  Year  2, 
whidi  are  $5,667  aid  $7,933.  respectively, 
and  attributable  to  the  rfeiMwiii  asaat  ales  by 
T  and  Tl.  As  of  the  close  of  the  acquisition 
date,  but  before  the  deemed  sale  of  the 
equipment,  old  Tl  has  none  of  the  attributes 
listed  in  section  381(c). 

(b)  The  MAOSP  fcrTi  it $53,333  (i.e.. 
$53,333f  $0>$0).  Ob  the  daaned  aal*.  Tl 
recognizes  ordinary  income  of  $23,333.  As  of 
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icquisition  date,  but  after  the 
he  equipment.  Tl's  earnings 
15.400  ($0  plus  $23,333  (Tl's 
i)  less  $7,933  (Tl's  allocable 
iolidated  tax  liability)). 
P  for  T  is  $120,000.  allocated 
md  and  $53,333  to  the  stock, 
sale  gain  is  $16,667  (the 
ts  deemed  sale  of  the  land). 
1  (e)(2)  of  this  section,  old  T 
ze  gain  or  loss  on  its  deemed 
>ck.  See  section  332. 
5  into  account  old  Tl's 
(fits  of  $15,400.  determined 
'  the  acquisition  date  but 
sale  by  Tl  of  its  asset.  Thus, 
the  acquisition  date,  but 
sale  of  old  T's  assets,  old 
profits  are  $48,350.  ($21,950 
profits  other  than  from  the 
is  $15,400  (firom  Tl)  plus 
med  sale  gain)  less  S5.667 
ire  of  the  consolidated  tax 

graph  (e)(2)  of  this  section, 
gnize  gain  or  loss  upon  its 
stock  to  P  and  takes  into 
iamings  and  profits  of 
ned  as  of  the  close  of  the 
but  after  the  deemed  sale  of 

The  facts  are  the  same  as  in 

pt  that  P  already  owns  20% 

hich  is  nonrecently 

with  a  basis  of  $6,000.  and 

the  remaining  80%  of  the 

For  $64,000. 

are  the  same  as  in  Example 

0  account  only  $38,680  of 
and  profits. 

graph  (e)(4)  of  this  section 
;e)(2),  P  is  deemed  to  have 
gnition  election  for  its 


nonrecently  purchased  T  stock.  As  a  result. 
P  recognizes  gain  of  $10,000  and  its  basis  in 
the  nonrecently  purchased  T  stock  is 
increased  from  $6,000  to  $16,000.  P's  basis  in 
all  the  T  stock  is  $80,000  (ie., 
$64.000+$16.000).  The  computations  are  as 
follows: 

(A)  P's  grossed-up  basis  for  the  recently 
purchased  T  stock  is  $64,000  (i.e..  $64,000 
(the  basis  of  the  recently  purchased  T 
stock)x(i  -  .2)/(.8)  (the  fraction  in  section 
338(b)(4)). 

(B)  P's  basis  amount  for  the  nonrecently 
purchased  T  stock  is  $16,000  (i.e..  $64,000 
(the  grossed-up  basis  in  the  recently 
purchased  T  stock)x(.2)/(1.0  -  .2)  (the  fraction 
in  section  338(b)(3)(B)). 

(C)  The  gain  recognized  on  the  nonrecently 
purchased  stock  is  $10,000  (i.e., 

$16.000 -$6,000). 

(h)  Inapplicability  of  provisions.  The 
provisions  of  section  6043.  §  1.331-l(d). 
and  §  1.332-6  (relating  to  information 
returns  and  record  keeping 
requirements  for  coiporate  liquidations) 
do  not  apply  to  the  deemed  liquidation 
of  old  T  under  paragraph  (e)(2)  of  this 
section. 

S 1 .338(i>-1    Effective  dates. 

(a)  In  general.  Sections  1.33&-1 
through  1.338-5. 1.338(b)-l.  and 
1.338(h)(10)-l  generally  are  effective  for 
targets  with  acquisition  dates  on  or  after 
January  20, 1994. 

(b)  Elective  retroactive  application.  A 
target  with  an  acquisition  date  on  or 
after  January  14. 1992  and  before 
January  20. 1994  may  apply  §§  1.338-1 
through  1.338-5. 1.338-4T(h).  1.338(b)- 
1.  and  1.338(h)(10)-l  by  including  a 
statement  with  its  return  (including  an 


amended  return)  for  the  period  that 
includes  the  acquisition  date  to  the 
effect  that  it  is  applying  all  of  these 
sections  pursuant  to  §  1.338(i)-l(b). 

(c)  MADSP.  Section  1.338(h)(10)-l(f), 
which  requires  use  of  the  MADSP 
formula  to  determine  deemed  sale  price, 
is  effective  for  qualified  stock  purchases 
for  which  the  acquisition  date  is  on  or 
after  November  10. 1986,  unless  the 
acquisition  occurs  pursuant  to  a  binding 
contract  entered  into  before  that  date. 

(d)  Deemed  election.  The  District 
Director's  discretion  to  impose  (without 
the  taxpayer's  consent)  a  deemed 
election  under  section  338(e)(1)  and 

§  1.338-4T(f){6)(i)  (as  contained  in  the 
Cl-K  edition  revised  as  of  April  1 ,  1993) 
is  revoked  for  all  open  tax  years. 

Par.  7.  Section  1.1502-75(k)  is  added 
to  read  as  follows: 

S 1  -1 502-75    Filing  of  consolidated  returns. 

•        •        •        •        • 

(k)  Cross-reference.  See 
§  1.338(h)(10)-l(e)(6)  for  special  rules 
regarding  filing  consolidated  returns 
when  a  section  338(h)(10)  election  is 
made  for  a  target  acquired  from  a  selling 
consolidated  group. 

§1.1 502-75T    [Removed] 

Par.  8.  Section  1.1502-75T  is 
removed. 

Par.  9.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  wording  indicated  in  the 
middle  column  from  wherever  it 
appears  in  that  section,  and  add  the 
wording  indicated  in  the  right  column. 


ted  section 

RenfX)ve 

Add 

2) 

§  1 .338(b)-1T(f)(2)  

§1.338(bH  (f)(2). 
§1.338(bH  (e)(2). 
§1.338(bH  (c)(1). 
§1.338-3(d)(2). 
§1.338(b)-1.                  • 
§1.338(b)-1(d). 
§1.338-3(d)(2). 

§1.338(bH- 

§1.338(b)-1 

§  1 .338-3(d)  (or  §  1 .338(h)(10H  (f). 

§1.338-4T(h)(3)  Answer  2{:\\)(B)  (as  contained  in  the  CFR 

edition  revised  as  of  April  1 .  1993). 
§1.338-4T(h)(3)  (as  contained  in  ttie  CFR  edition  revised 

as  of  April  1,  1993). 
§1.338-4T(h)(3)  (as  contained  in  me  CFR  edition  revised 

as  of  April  1.  1993). 
§1. 338-1  (d). 

3)(i) 

§1.338-4TG)(2) 

3)(i) 

S1.338(b)-1T(c)(1) 

3)(ii)  

§1.338-4T(h)(3)  Answer  2(Xi)  

ntroductofy  text  

§  1 .338(b>-1  T 

Example  (2){u)  

paragraph  (d)  of  §1.338(b)-1T  

§  1.33ft-4T(h)  

§  1,338(b)-1T „ 

§  1 .338(b)-1T 

Example  (2){\v)  

1) 

1)(i) 

1)(i') 

-.xample  (4){\\) 

■xample  (6){\ih) 

-.xample  (7)(\i)  

A-1  

§1.338-4T(h)       (Of       §1.338(h)(10)- 

1T(f)(2). 
§1.338^T{h)(3)  Answer  2{^\)(^)  

§  1.338-4T(h)(3)  

§  1.338-4T(h)(3)  

§  1.338-1  T(c)  

IB  COrfTROL  NUMBERS 

iVPERWORK 

CT 

authority  citation  for  part 
o  read  as  follows:  • 

J.S.C.  7805. 


§602.101    [Amended] 

Par.  11.  a.  Section  602.101(c)  is 
amended — 

a.  By  removing  the  following  entries 
ftt)m  the  table: 


CFR  part  or  section  wtiere 
identified  and  described 


Current 

0MB  control 

No. 


[REMOVED) 


1 .338-1 T — „....       1 545-0702 


I 
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CFR  part  or  section  where 
identitted  arxj  described 


Current 

0MB  control 

No. 


1545-1115 
1.338-2T 1545-0702 

1545-1115 

1.338-3T 1545-0702 

1.338-4T 1545-0702 

1545-1115 

1.338-5T 1545-0702 

1 .338-6T 1 545-1 1 1 5 

1.338(b)-4T  1545-0702 

1.338(h){10)-1T 1545-0702 


b.  By  adding  the  following  entries  in 
numerical  order  to  the  table  to  read  as 
follows: 


CFR  pari  or  section  where 
identitied  and  descrit>ed 


Current 

0MB  control 

No. 


[ADDED] 


1.338-1  1545-1295 

1.338(b)-1    1545-1295 

1.338(h)(l0)-1  1545-1295 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Rewnue. 

Approved:  December  22, 1993. 
Leslie  Samuels, 

Asxislant  Secretary  of  the  Treasury  (Tax 
Policy). 

IFR  Doc.  94-665  Filed  1-12-94,  2:54  pmj 

BilUNG  CODE  4S30-01-U 

DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority 
proposed  to  the  Corporation  that  the 
Tariff  be  amended  to  provide  a  separate 
commodity  entry  for  coal  for  the  1993 
season,  which  is  now  included  under 
the  bulk  rate  entry.  The  toll  for  coal  will 


be  lowered  to  65  cents  per  metric  ton  for 
the  Montreal  to  or  from  Lake  Ontario 
section  of  the  Seaway.  The  Corporation 
and  the  Authority  are  doing  this  as  a 
first  step  in  developing  a  market 
oriented  toll  structure  to  attract 
commodities  with  the  greatest  potential 
for  growth.  The  Authority  also  proposed 
to  the  Corporation  that  the  business 
incentive  toll  for  passenger  vessels  be 
discontinued.  Experience  has  shown 
that  this  incentive  toll  has  caused  an 
undesirable  competitive  imbalance 
among  passenger  vessel  concerns  using 
the  Seaway. 

EFFECTIVE  DATE:  January  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590,  (202)  366-0091. 
SUPPLEMENTARY  INFORMATION:  Paragraph 
(b)(5)  of  §  402.3  is  amended  by  deleting 
"coal"  from  the  list  of  ores  and  minerals 
included  within  the  definition  of  "bulk 
cargo"  and  adding  the  phrase,  "but 
excluding  coal"  to  that  list.  In  addition, 
§  402.8(a)(2)  is  amended  to  add  "coal" 
as  a  separate  entry  with  a  1993  toll  of 
65  cents  per  metric  ton  for  the  Montreal 
to  or  from  Lake  Ontario  section  of  the 
Seaway  and  a  1993  toll  of  55  cents  per 
metric  ton  for  the  Lake  Ontario  to  or 
from  Lake  Erie  (Welland  Canal)  section. 
The  latter  remains  at  the  same  rate  as 
that  for  bulk  cargo.  The  Corporation  and 
the  Authority  are  doing  this  as  a  first 
step  in  developing  a  market  oriented  toll 
structure  to  attract  commodities  with 
the  greatest  potential  for  growth.  It  is 
hoped  that  the  toll  reduction  will 
encourage  new  trade,  such  as  the 
movement  of  low-sulfur  coal  from  the 
Powder  River  Basin  of  Montana 

Section  402.9  also  is  amended  to 
remove  paragraphs  (f)  through  (i),  the 
business  incentive  toll  for  passenger 
vessels.  The  removed  provisions 
provided  a  new  business  incentive  toll 
for  any  passenger  vessel  that  did  not 
move  through  a  Seaway  lock  during  the 
1988  and  1989  navigation  seasons  or  the 
three  navigation  seasons  immediately 
preceding  the  season  in  which  a  new 
business  refund  is  submitted.  Under  this 
program,  a  qualifying  passenger  vessel 
received  a  25%  discount  of  the 
passenger  p>er  lock  charge  each  transit  it 
carried  20  passengers  or  more  and  a 
50%  discount  for  each  transit  it  carried 
20  or  more  passengers.  Experience  has 
shown  that  this  incentive  toll  caused  an 
undesirable  competitive  imbalance 
among  passenger  vessel  concerns  using 
the  Seaway.  One  comment  on  this 
amendment  was  received  in  response  to 
the  Notice  of  Proposed  Rulemaking.  The 
commentor,  a  passenger  vessel  concern 


that  had  qualified  for  the  incentive  toll, 
objected  to  its  removal.  After 
considering  the  comment,  the  Authority 
and  the  Corporation  still  agree  that  the 
provision  unfairly  favored  passenger 
vessel  concerns  that  had  not  previously 
used  the  Seaway  system  over  those  that 
had.  Notwithstanding,  the  Corporation 
has  made  it  clear  to  the  Authority  that 
it  intends  to  pursue  agreement  in 
negotiations  between  them  for  the  1994 
Tariff  on  a  new  passenger  vessel 
incentive  toll  that  is  fair  to  all  concerns. 

An  exchange  of  diplomatic  notes 
between  Canada  and  the  United  States 
approving  this  amendment  occurred  on 
December  7, 1993. 

Regulatory  Evaluation 

This  final  rule  involves  a  foreign 
affairs  function  of  the  United  States,  and 
therefore.  Executive  Order  12866  does 
not  apply.  This  final  rule  has  also  been 
evaluated  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  is  not  considered 
significant  under  those  procedures  and 
its  economic  impact  is  expected  to  be  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Ac! 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  St. 
Lawrence  Seaway  Tariff  of  Tolls  relates 
to  the  adivities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels.  ! 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321,  et  seq.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

Federalism 

The  Corporation  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  part  402— Tariff  of  Tolls  (33 
CFR  part  402)  as  follows: 


J 
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[AMENDED] 

lority  citation  for  33  CFR 
linues  to  read  as  follows: 

8  Stat  93.  33  U.S.C  981-990. 

402,3  is  amended  by 
graph  (b)(5)  to  read  as 


f  402.3    interpretation. 

(b)  •   •   • 

(5)  Ores  and  minerals  (crude, 
screened,  sized  or  concentrated,  but  not 
otherwise  processed)  loose  or  in  sacks, 
including  alumina,  bauxite,  gravel. 


phosphate  rock,  sand,  stone  and 
sulphur,  but  excluding  coal: 

Ibv 
adding  a  new  entry  at  the  end  of 

f)aragraph  (a)(2)  in  the  table  to  read  as 
ollows: 

§402.8    Schedule  of  tolls. 


Tolls 


Ktontreal  to  or  from 
Lake  Ontario 


Lake  Ontario  to  or 
from  Lake  Erie 


1991        1992       1993       1991        1992       1993 


NA 


NA       0.65 


NA 


NA       0.55 


nded] 

402.9  is  amended  by 
-agraphs  (f)  through  (i). 

tshington.  DC  on  January  11. 

nee  Seaway  Development 

rris. 

296  Filed  1-19-94.  8  45  am) 


4T  OF  AGRiCULTURE 

ce 

200 

I,  Functions,  and 
Land  Status  Records 

(St  Service,  USDA. 
1  rule,  technical 


e  Forest  Service  adopted 
stablishing  a  Land  Status 
em  on  June  26, 1991  (56  FR 
ementation  of  these 
as  revealed  that  they  may 
regulations  governing  the 
Record  System  maintained 
J  of  Land  Management. 
)f  the  Interior.  This  notice 
the  Land  Status  Record 
lintained  by  the  Forest 
for  those  landownership 
ining  to  land,  or  interests 
e  National  Forest  System. 

11:  This  rule  is  effective 
994.     ^ 

INfORlKUnON  CONTACT:  J. 
!rs.  Assistant  Director, 
"orest  Service.  USDA.  P.O. 


Box  96090.  Washington.  DC  20090- 
6090.  (202)  453-9353. 

SUPPt.EMENTARY  MFORMATION:  On  June 
26.  1991.  the  Forest  Service  adopted 
final  regulations  establishing  a  Land 
Status  Records  System  (56  FR  29181). 
This  system  is  the  official,  permanent 
repository  for  all  agency  realty  records 
and  land  title  documents  for  National 
Forest  System  lands.  The  system  was 
established  to  comply  with  the  statutory 
direction  set  forth  in  the  Transfer  Act  of 
February  1. 1905  (16  U.S.C.  472).  the 
Weeks  Act  of  March  1, 1911  (16  U.S.C. 
521).  Title  in  of  the  Bankhead-Jones 
Farm  Tenant  Act  (7  U.S.C  1010-1012), 
and  supplemental  and  amendatory  acts. 
Collectively,  these  acts  impose  a  duty 
upon  the  Secretary  of  Agriculture  to 
execute  the  laws  affecting  lands 
permanently  reserved,  held,  and 
administered  as  National  Forests  or  for 
National  Forest  purposes.  In  addition, 
the  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600)  requires  that  the 
Secretary  of  Agriculture  develop  and 
maintain  an  appropriately  detailed 
inventory  of  all  National  Forest  System 
lands  and  resources. 

Following  adoption  of  regulations 
establishing  the  Land  Status  Records 
System,  the  Bureau  of  Land 
Management  (BLM),  Department  of  the 
Interior,  notified  the  Forest  Ser\'ice  that 
the  regulations  may  be  in  conflict  with 
those  regulations  at  43  CFR  Part  1813 
which  establish  a  Public  Land  Record 
System  and  designate  the  BLM  as  the 
official  repository  for  boundary  survey 
and  patent  records  of  public  domain 
lands.  In  response  to  the  concerns  of  the 
BLM  and  to  ensure  that  the  role  of  the 
Land  Status  Record  System  is  clearly 
defined,  the  Forest  Service  is  ameDOing 
its  regulations  at  36  CFR  200.12. 


The  Forest  Service  does  not  intend 
that  its  Land  Status  Record  System  be 
the  only  ofBcial  depository  for  realty 
records  and  land  title  documents  for  the 
National  Forest  System.  It  recognizes 
that  the  BLM  maintains  a  depository  for 
public  land  records  and  that  National 
Forest  System  land  records  are  a  part  of 
that  record.  The  Forest  Service  also 
recognizes  that  it  must  maintain  a 
record  system  to  have  readily  accessible 
land  ownership  and  title  information  in 
order  to  properly  manage  National 
Forest  System  lands. 

Thus,  to  clarify  the  respective 
responsibilities  of  the  agencies  in 
maintaining  land  record  systems,  the 
Forest  Service  will  amend  its 
regulations  establishing  the  Land  Status 
Record  System.  This  is  accomplished  by 
inserting  the  word  "agency"  at  two 
locations  in  the  rule  to  distinguish  the 
Forest  Service  Land  Status  Records 
System  from  the  Public  Land  Record 
System. 

Therefore,  this  rule  establishes  and 
gives  public  notice  that  the  Forest 
Service  Land  Status  Records  System 
contains  the  official  agency  records 
evidencing  the  landownership  title, 
status,  and  jurisdiction  for  all  National 
Forest  System  lands.  Information  in  the 
Land  Status  Record  system  is 
complimentary  to,  and  may  be  a 
summarization  of,  case  files  and  patent 
records  in  the  Public  Land  Records 
maintained  by  the  BLM. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18, 1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures. 
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program  processes  or  instructions." 
Based  on  the  nature  and  scope  of  this 
rulemaking,  the  Department  has 
determined  that  this  rule  falls  within 
this  category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  will  not  result  in  additional 
paperwork  not  already  required  by  law 
or  not  already  approved  for  use. 
Therefore,  the  review  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 
Accordingly,  this  final  rule  is  not 
subject  to  0MB  review  under  Executive 
Order  12866. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  This  rule  imposes  no 
requirements  on  the  public. 

Further,  because  this  rule  relates  to 
internal  agency  management,  it  is, 
pursuant  to  5  U.S.C.  553,  not  necessary 
to  provide  prior  notice  and  opportunity 
to  comment,  and  this  rule  may, 
therefore,  be  made  effective  less  than  30 
days  from  publication  in  the  Federal 
Register. 

List  of  Subjects  36  CFR  Part  200 

Administrative  practice  and 
procedure,  Freedom  of  information,  and 
Organization  and  functions 
(Government  agencies). 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Part  200  of  chapter  11  of 
title  36  of  the  Code  of  Federal 


Regulations  is  hereby  amended  as 
follows: 

PART  200-ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552;  16  U.S.C.  4721, 
521,1603. 

2.  Section  200.12  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(l)(ii)  introductory  text  as 
follows: 

§  200.1 2    Land  status  and  title  records. 

(a)  Land  Status  Records  System.  The 
Land  Status  Records  System  is  the 
official,  permanent  repository  for  all 
agency  realty  records  and  land  title 
documents  for  National  Forest  System 
lands.  It  includes  an  automated  database 
which  contains  an  accurate  account  of: 
acreage,  condition  of  title, 
administrative  jurisdiction,  rights  held 
by  the  United  States,  administrative  and 
legal  use  restrictions,  encumbrances, 
and  access  rights  on  land  or  interests  in 
land  in  the  National  Forest  System. 

(D*   *  * 

(i)*   '   * 

(ii)  A  master  Land  Status  File,  from 
which  the  agency  data  for  the  Atlas  is 
derived  and  which  includes  the 
following: 
***** 

Date-;  January  12. 1994. 
J.  Lamar  Beasley, 
Acting  Chief. 
(PR  Doc.  94-1378  Filed  1-19-94;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  962 

Rules  of  Practice  in  Proceedings 
Relative  to  the  Program  Fraud  Civil 
Remedies  Act 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regulation  concerning  settlement  of 
cases  brought  under  the  Program  Fraud 
Civil  Remedies  Act.  Currently,  the 
Postmaster  General  must  approve  any 
settlement  reached  in  a  Program  Fraud 
case  while  an  administrative  appeal  of 
an  initial  decision  is  pending.  This  rule 
revises  the  current  regulation  to  delegate 
authority  to  settle  a  case  in  this  posture 
to  the  General  Counsel. 
EFFECTIVE  DATE:  January  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Davis  (202)  268-3076. 


SUPPLEMENTARY  INFORMATION:  The 
Program  Fraud  Civil  Remedies  Act  vests 
exclusive  authority  to  settle  a  case 
brought  under  this  act  in  the  "reviewing 
official"  from  the  date  that  the 
Department  of  Justice  approves  an 
action  to  the  date  on  which  A  "presiding 
official"  renders  an  initial  decision.  31 
U.S.C.  3803(j).  After  a  presiding  official 
renders  an  initial  decision,  settlement 
authority  shifts  to  the  agency's 
"authority  head."  31  U.S.C. 
3803(i)(2)(C).  Settlement  authority 
remains  with  the  authority  head  until 
either  the  respondent  in  the 
administrative  proceeding  seeks  judicial 
review  of  the  final  agency  decision,  or 
the  Department  of  Justice  files  a  judicial 
action  to  collect  the  amount  awarded  by 
the  final  agency  decision.  31  U.S.C. 
3806(f). 

The  Postal  Service  has  designated  the 
General  Counsel  as  its  reviewing  official 
and  the  Postmaster  General  as  its 
authority  head.  It  has  assigned 
Administrative  Law  Judges  to  serve  as 
presiding  officials.  39  CFR  962.2. 

The  purpose  of  this  amendment  is  to 
delegate  the  Postmaster  General's 
settlement  authority  to  the  General 
Counsel.  Under  the  current  language  of 
39  CFR  962.26,  only  the  Postmaster 
General  may  settle  a  Program  Fraud  case 
from  the  date  that  an  Administrative 
Law  Judge  renders  an  initial  decision 
until  the  date  that  an  action  for  judicial 
review  or  collection  is  filed  in  a  U.S. 
District  Court.  This  amendment  would 
vest  such  settlement  authority  in  the 
General  Counsel. 

List  of  Subjects  in  39  CFR  Part  962 

Administrative  practice  and 
procedure,  Fraud,  Penalties,  Postal 
Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  962  is  amended  as  set  forth 
below. 

PART  962— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

1.  The  authority  citation  for  part  962 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapler  38;  39  U.S.C 
401. 

2.  Section  962.26  is  amended  by 
revising  the  phrase  "The  Postmaster 
General"  in  paragraph  (c)  to  read  "The 
Attorney  General";  by  removing 
paragraph  (e);  and  by  revising 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

$962.26    SatOement 
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viewing  Onicial  has  the 
thority  to  compromise  or 
egations  or  determinations 
nder  31  U.S.C.  3802 
:onsent  of  the  Presiding 
pt  during  the  pendency  of 
the  appropriate  United 
:t  court  pursuant  to  31 
or  during  the  pendency  of 
;:ollect  any  penalties  or 
pursuant  to  31  U.S.C.  3806. 

viewing  Official  may 
settlement  terms  to  the 
leral.  as  appropriate. 
vs. 

Legislative  Division. 
348  Filed  1-19-94:  8:45  am] 
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I;  FRL-4789-6] 

d  Promuigatiofi  of  State 
ion  Plans;  State  of 

ironmental  Protection 

I  rule. 

this  action,  EPA  is 
visions  to  the  Montana 
lentation  Plan  (SIP) 
April  25.  1988.  by  the 
y^lontana.  EPA  proposed  to 
e  revisions  in  the  October 
leral  Register.  EPA  is 
ction  to  approve  those 
le  SIP  submittal  which 
adoption  of  the  national 
luality  standards  (NAAQS) 
e  matter  with  an 
diameter  less  than  or  equal 
10  micrometers  (PM-10); 
le  total  suspended 
"SPJ  ambient  air  quality 
endments  to  the  prevention 
deterioration  of  air  quality 
m  to  include  protection  of 
AAQS  and  assure 
vith  EPA  requirements; 
i  to  monitor  and  develop 
10  violations  are  found  in 
-10  areas:  a  revised 
}isode  plan  for  PM-10;  and 
e  control  measures  in  the 

II  be  relied  on  to  maintain 
AAQS.  including  the 

3ke  Management  Plan.  The 
oval  is  to  make  the  plans 
jrceable.  At  this  time.  EPA 
ction  on  the  remainder  of 


EFFECTIVE  DATE:  This  approval  will  be 
effective  on  February  22. 1994. 

ADDRESSES:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  offices:  Environmental 
Protection  Agency.  Region  VIII.  Air 
Programs  Branch.  999  18th  Street,  suite 
500.  Denver,  Colorado  80202-2466;  and 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  Cogswell  Building,  Helena. 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  A  Bond.  8ART-AP, 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2405.  (303) 
293-1764. 

SUPPI.EMENTARY  INFORMATION:  The  1977 
amendments  to  the  Clean  Air  Act 
require  EPA  to  review  periodically  and. 
if  appropriate,  revise  the  criteria  on 
which  each  NAAQS  is  based  along  with 
the  NAAQS  themselves.  In  response  to 
these  requirements.  EPA  published  a 
notice  to  promulgate  revised  NAAQS  for 
particulate  matter  under  ten  microns  in 
size  (known  as  PM-10)  on  July  1.  1987 
(52  FR  24634).  As  a  result.  States  were 
to  revise  their  State  Implementation 
Plans  (SIPs)  to  attain  and  maintain  the 
new  NAAQS. 

To  implement  the  new  SIP 
requirements,  all  areas  in  the  country 
were  divided  into  three  groups.  Group 
I  areas  had  violated  the  PM-10  NAAQS 
or  had  air  quality  data  showing  high 
probabilities  (greater  than  95%)  of 
violating  the  NAAQS.  Group  II  areas 
were  estimated  to  have  a  moderate 
probability  (between  20  and  95%)  of 
violating  the  PM-10  NAAQS.  Group  HI 
areas  were  estimated  to  have  a  low 
probability  (less  than  20%)  of  violating 
the  PM-10  NAAQS.  This  SEP  revision 
was  submitted  to  EPA  by  the  Governor 
of  Montana  on  April  25,  1988.  as  a  plan 
for  maintaining  the  PM-10  NAAQS 
statewide,  and  in  particular  in  those 
areas  designated  Group  II  and  III. 
Separate  SIPs  including  control 
strategies  and  attainment 
demonstrations  were  required  for  the 
Croup  I  areas. 

Upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (November  15. 
1990).  Group  I  areas  and  Group  11  areas 
with  exceedances  monitored  before 
January  1,  1969.  were  designated  and 
classified  as  moderate  PM-10 
nonattainment  areas  by  operation  of 
law.  (Section  107(d)(4J(B)  of  the  Clean 
Air  Act  as  amended  ("the  Act"');  see  56 
FR  56694.  November  6.  1991.)  The 
amended  Act  continues  to  require  states 


to  submit  full  SIPs  for  such  moderate 
PM-10  nonattainment  areas. 

Those  Montana  areas  initially 
designated,  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  as 
moderate  PM-10  nonattainment  areas, 
and  for  which  the  State  has  submitted 
pari  D  plans,  include:  Butte.  Kalispell. 
Libby.  Missoula,  and  Columbia  Falls. 
The  Thompson  Falls  area  is  currently 
being  redesignated  to  nonattainment  (57 
FR  43846.  September  22,  1992). 

Some  of  the  commitments  made  (with 
the  April  25,  1988  submittal)  for  Group 
II  areas  and  statewide  control  measures 
are  still  appropriate  to  meet 
requirements  under  section  110(a)(1)  of 
the  amended  Act.  Therefore.  EPA  is 
taking  fmal  action  to  approve  these 
portions  of  the  April  25.  1988.  submittal 
in  order  that  the  measures  may  become 
a  part  of  the  federally  approved  SIP. 

Montana  SIP 

Section  110(a)(1)  of  the  Act  requires 
states  to  submit  plans  which  provide  for 
implementation,  maintenance,  and 
enforcement  of  the  NAAQS.  The  April 
25,  1988,  Montana  submittal  addresses 
these  requirements  for  PM-10  as 
follows: 

(1)  PM-W  Air  Quality  Standards 

The  State  has  adopted  ambient  air 
quality  standards  for  PM-10  in  revisions 
to  ARM  16.8.821. 

(2)  Preconstruction  Rexiew  of  Stationary 
Sources  of  PM- 1 0 

The  State  administers  a  New  Source 
Review  (NSR)  program  for  stationary 
sources  and  modifications,  which  was 
approved  by  EPA  on  September  23. 
1980  (45  FR  62982).  By  adopting 
ambient  air  quality  standards  for  PM-10 
in  ARM  16.8.821.  the  State  has  triggered 
a  requirement  (under  the  State 
regulations)  for  preconstruction  review 
of  all  sources  of  PM-10.  The  State  also 
administers  a  PSD  program  which  was 
originally  approved  by  EPA  on  May  5. 
1983  (48  FR  20231).  The  submittal 
contains  revisions  to  these  regulations 
which  are  approved  with  this 
document. 

In  ARM  16.8.941(l)(a).  the  State  did 
not  amend  the  maximum  allowable 
increase,  in  Class  I  areas  receiving  a 
variance  from  the  increment,  from 
"particulate  matter"  to  "particulate 
matter:  TSP"  as  in  40  CFR  51.166(p)(4). 
This  leaves  the  maximum  allowable 
increase  somewhat  ambiguous  since 
"particulate  matter"  is  defined  as  either 
PM-10  or  TSP.  The  State  submitted  a 
SIP  revision  on  September  5,  1989. 
which  corrected  this  oversight  EPA 
approved  the  September  5.  1989 
revision  at  55  FR  22332  (June  1.  1990). 
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EPA  is  approving  the  ramaindei  of  the 
regulations  since  it  is  clear  that,  in  all 
other  instances,  the  increments  are  in 
terms  of  TSP. 

(3f  Revised  Emergency  Episode  Plans 

EPA  revised  the  significant  harm  level 
for  particulate  matter  in  40  CFR  51.151. 
to  600  Mg/m^  measured  as  PM-IQ,  and 
deleted  the  combined  sulfur  dioxide- 
particulate  matter  significant  harm 
leveL  b  addition,  the  example  alert, 
warning,  and  emergency  levels  of 
particulate  matter  in  appendix  L  to  part 
51  were  also  revised  fmia  TSP  to  PM- 
10  concentrations.  In  its  submittal,  the 
State  has  revised  its  emergency  episode 
plans  in  Giapter  7  of  its  ^P  to  reflect 
the  changes  in  the  federal  regulations 
due  to  PM-10. 

(4)  Pi4-10  Monitoring  Networks 

Revisions  to  40  CFR  part  58  set  forth 
the  requirements  for  design  of  national, 
state  and  local  PM-10  air  momloring 
networks.  The  revised  monitoring 
networks  must  be  submitted  for  EPA 
approval.  The  required  monitoring 
frequency  varies  with  area  grouping: 
Group  1  areas  are  required  to  monitor 
daily  at  least  one  site  representative  of 
the  expected  maximum  concentration. 
Group  II  areas  are  required  to  monitor 
every  other  day  at  such  a  site,  and 
Group  HI  areas  are  required  to  monitor 
every  sixth  day  at  such  a  site. 
Monitoring  frequency  can  be  reduced 
after  the  first  year  of  data  collection 
depending  on  the  values  n>onitoced. 
EPA  approved  Montana's  PM-10 
monitoring  network  as  meeting  40  CFR 
part  58  criteria  on  March  30, 1989. 

(5)  Committal  SIP 

The  State's  submittal  iiK:ludes  a 
Committal  SIP  for  the  Montana  Group  U 
PM-10  areas.  The  SIP  commits  the  SUte 
to  continue  to  nunitor  Cot  PM-10, 
report  data,  and  submit  a  full  SIP  if  a 
violation  of  the  PM-10  NAAQS  is 
detected.  Specifically,  the  provisions 
are: 

[a)  Collection  of  Ambient  PM-10  Data 

The  State  has  begun  monitoring  for 
PM-10  in  all  Group  I  and  II  areas.  The 
State  has  continued  to  oaonitor  for  TSP 
as  a  surrogate  foe  n^4-10  in  Group  III 
areas  and  has  committed  to  implement 
PM-10  monitoring  if  a  TSP  monitor 
being  used  as  a  surrogate  PM-10 
monitor  records  an  exceedance  of  the 
PM-10  NAAQS. 

(b)  Reporting  Exceedances  to  EPA 
Within  45  Days 

The  State  has  conunitted  to  analyze 
and  verify  the  ambient  PM-10  data  and 
report  24-hour  PM-IQ  NAAQS 


exceedances  to  the  appcopriato  Regional 
Office  withia  45  days  of  each 
exceedanca. 

(c)  Immediate  Notffteation  of  EPA  if  the 
Area  Moves  frrto  Nonattainment 

The  State  has  cooimitted  to 
acknowledge  that  a  nonattainment 
problem  exists  and  immediately  notify 
EPA  if  the  applicable  number  of 
verifiable  24-hour  NAAQS  exceedances 
has  occurred,  (see  section  2J)  of  the 
PM-10  SIP  Development  Guideline)  or 
when  an  annual  arithmetic  ntean  CAAM) 
above  the  level  of  the  annual  PM-10 
NAAQS  has  occurred. 

(d)  Determination  of  Adequacy  of  the 
Existing  SB* 

The  State  has  determined  that  the 
existing  SIP  as  amended  is  adequate  to 
maintain  the  PM-10  standards  in  areas 
currently  in  attainment.  The  standards 
will  be  maintained  by  continuing 
surrogate  TSP  monitoring,  instituting 
PM-10  monitoring  when  excursions 
above  the  PM-10  standards  occur, 
developing  a  full  SIP  revision  if  actual 
PM-10  standard  violations  occur, 
enforcing  the  control  measures  listed 
below  (items  1— 18)>,  and  continuing  to 
enforce  the  PSD/NSR  program. 

(el  The  Committal  SIP  also  provides 
for  development  of  control  strategies 
and  enforceable  schedules  for  assuring 
attainment  of  the  PM-10  NAAQS  as 
expeditiously  as  practicable  should  an 
area  experience  ambient  exceedances  as 
described  in  (cl  above.  The 
requirentents  of  the  Clean  Air  Act 
amendments  of  1990  have  superseded 
these  provisions.  Therefore,  EPA  is 
taking  no  action  on  the  provisions  iot 
these  items. 

Control  Strategies 

The  State  submittal  Usts  the  control 
measures  which  are  being  relied  on  to 
maintain  the  PM-10  NAAQS.  These 
control  measures  are  described  below, 
together  with  their  previous  SIP 
approval  status  (some  were  approved  as 
part  of  the  SIP  prior  to  this  action)  and 
EPA's  approval  status  with  respect  to 
this  SIP  action: 

1.  Ambient  Air  C^iality  Staixdards  for 
PM-10  (ARM  16.a.82l),  effective  April 
29,  1988.  In  this  action.  EPA  is 
approving  this  regulation  as  part  of  the 
PM-10  SIP  for  Montana. 

2.  Prevention  of  SigniCcant 
Deterioration  of  Air  Quality  (ARM 
16.8.921-16.8.943).  effective  April  29. 
1988.  These  rules  were  originally 
approved  by  EPA  on  May  5, 1983,  (48 
FR  20231).  Revisions  submitted  on 
August  21, 1985.  and  May  27. 1987.  and 
September  5, 1989.  were  approved  at  55 
FR  22332  (June  1. 1990).  Revisions 


effective  April  29. 1988,  to  include  PM- 
10  in  the  progrun  aod  to  make  other 
minor  revisions  ooBsistant  with  EPA 
requiieoieBCsweie  sabeutted  on  Apci) 
25. 1988.  In  this  actua.  EPA  is 
approving  this  regulation  and  its 
revisions  as  port  of  the  PM-10  SIP  for 
Montana. 

3.  Visilulity  bnfwct  Assessment  (AI^ 
16.8.10(n-16.ai008),  effective 
September  la.  isas.  approved  by  EPA 
on  )une  6, 1966  (51  FR  20646X  tn  this 
action,  EPA  it  apfiroving  this  regulation 
as  pert  of  the  PM-10  SIP  for  Montana. 

4.  Permits,  Construction  and 
Operation  of  Air  Coittaminant  Sources 
(ARM  16.8.1101-16.8.1118).  effisctive 
February  14, 1987.  These  rules  were 
originelly  approwd  by  EPA  on 
September  23, 1980  (45  FR  62962).  The 
State  has  submitted  revisions  to  these 
rules  which  are  not  being  addressed  in 
this  action.  These  rerisians  will  be 
addressed  in  a  separate  action. 

5.  Stack  Height  and  Dispersion 
Techniques  (ARM  16.8.1204-16.6.1206). 
effiflctive  Jtine  13, 1986.  approved  by 
EPA  on  June  7. 1989  (54  FR  24334).  In 
this  action,  EPA  is  approving  this 
regulation  as  part  of  the  PM-10  SIP  for 
Montana. 

6.  Op«i  Burning  (ARM  16.8.1301- 
16.8.1308),  efEactive  AprU  16, 1982, 
approved  by  EPA  on  July  15. 1982  i47 
FR  30762).  In  this  action.  EPA  is 
approving  this  regulation  as  part  of  the 
PM-10  SIP  for  Montana. 

7.  Particulate  Matter.  Airborne  (ARM 
16.8.1401).  effective  February  16. 1979, 
approved  hy  EPA  on  March  4. 1980  (44 
FR  14036).  In  this  action.  EPA  is 
approving  this  regulation  as  part  of  the 
PM-10  SIP  for  Montana. 

8.  Particulate  Matter.  Fuel  Burning 
Equipment  (ARM  16.8.1402).  elective 
Deconber  31. 1972,  approved  by  EPA 
on  March  4, 1980  (44  FR  14036).  On 
December  2. 1988  (53  FR  48643),  EPA 
approved  revisions  submitted  by  the 
Governor  on  March  9, 1988  (effective  on 
March  11. 1988).  which  exempt 
residential  combustion  units  from  this 
rule.  In  this  action.  EPA  is  approving 
this  regulation  as  amended  on  March  9. 
1988,  as  part  of  the  PM-10  SIP  for 
Montana. 

9.  Particulate  Matter,  Industrial 
Process  CARM  16.8.1403).  effective 
September  5. 1975.  approved  by  EPA  on 
March  4. 1980  (44  FR  14036).  In  this 
action,  EPA  is  approving  this  regulation 
as  part  of  the  PM-10  SIP  for  Montana. 

10.  Visible  Air  rjontamtnants  (ARM 
1&8.1404).  efiKtive  )une  13. 1966.  EPA 
has  not  acted  on  this  revision 
previously.  In  this  action,  EPA  is 
apfU'Dwing  this  legulatkn  es  pert  oi  the 
PM-10  SB>  for  Monti 
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lerators  (ARM  16.8.1406). 
lecember  29,  1978.  approved 
March  4. 1980  (44  FR  14036). 
on.  EPA  is  approving  this 
as  part  of  the  PM-10  SIP  for 

d  Waste  Burners  (ARM 
.  effective  December  29. 1979. 
by  EPA  on  March  4.  1980  (44 
.  In  the  proposal  to  this 
\  indicated  that  we  were 
to  approve  this  regulation  as 
PM-10  SIP  for  Montana, 
after  further  review,  EPA  has 
d  that  there  are  enforceability 
vith  this  regulation. 
EPA  is  not  taking  final  action 
;ulation  at  this  time, 
ride  Emissions — Phosphate 
;  (ARM  16.8.1419),  effective 
31.  1972.  approved  by  EPA 
4. 1980  (44  FR  14036).  In  this 
\  is  approving  this  regulation 
he  PM-10  SIP  for  Montana, 
dard  of  Performance  of  New 
Sources  (NSPS)  (ARM 
.  effective  February  29.  1988. 
Drporates  by  reference  40  CFR 
Fectivejuly  1.  1987. 
nt  of  the  federal  NSPS  has 
;ated  to  Montana.  In  this 
\  is  approving  this  regulation 
he  PM-10  SIP  for  Montana, 
ibited  Materials  for  Wood  or 
ential  Stoves  or  Coal 
1  Stoves  (ARM  16.8.1428). 
ine  13,  1986.  EPA  has  not 
lis  revision  previously.  In  this 
\  is  approving  this  regulation 
he  PM-10  SIP  for  Montana. 
;sion  Standards  for  Existing 
1  Plants  (.\RM  16.8.1501-     - 
,  effective  February  26,  1982. 
Dt  acted  on  this  revision 
.  In  the  proposal  to  this 
\  proposed  to  approve  this 
as  part  of  the  PM-10  SIP  for 
riowever.  after  further  review, 
Btermined  that  there  are 
lity  concerns  with  this 
Therefore.  EPA  is  not  taking 
1  on  this  regulation  at  this 

bustion  Device  Tax  Credit 
1.1601-16.8.1602).  effective 
27, 1985.  EPA  has  not  acted 
ision  previously.  In  this 
\  is  approving  this  regulation 
he  PM-10  SIP  for  Montana, 
tana  Smoke  Management  Plan 
morandum  of  Agreement 
/31/78).  In  this  action.  EPA  is 
the  SMP  as  part  of  the  PM- 
Montana.  The  SMP  is  a 
lum  of  agreement  between  the 
irtment  of  Health  and 
jntal  Sciences,  the  U.S.  Forest 
e  State  Division  of  Forestry, 
1  of  Indian  Affairs,  the  Bureau 


of  Land  Management,  Burlington 
Northern,  St.  Regis  Paper.  Champion 
Timberlands,  the  National  Weather 
Service,  the  State  Department  of  Fish 
and  Game,  Wickes  Forest  Industries,  the 
National  Park  Service,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  Missoula  City- 
County  Air  Pollution  Control  Board. 
The  SMP  requires  prescribed  burning 
for  land  management  purposes  to  be 
carried  out  only  when  meteorological 
conditions  are  found  to  allow  the 
dispersion  of  emissions  and  requires  the 
burning  to  be  curtailed  when  air  quality 
or  meteorological  conditions  so  warrant. 

As  indicated,  EPA  is  approving 
control  strategy  items  1  through  3,  5 
through  11.  13  through  15. 17  and  18. 
as  part  of  the  PM-10  SIP  for  Montana. 
EPA  finds  that  these  items  will  help 
assure  maintenance  of  the  PM-10 
NAAQS  in  Montana.  At  this  time.  EPA 
is  not  taking  final  action  on  control 
strategy  items  4, 12.  tJid  16.  as  part  of 
the  PM-10  SIP  for  Montana.  EPA  will 
address  these  items  in  a  separate  action. 

The  submittal  also  contains  a  request 
to  extend  the  attainment  date  for  the 
PM-10  NAAQS  for  up  to  two  years 
should  such  an  extension  later  be 
demonstrated  to  be  necessary.  The 
Clean  Air  Act  Amendments  of  1990 
changed  attainment  date  requirements. 
All  areas  to  which  this  request  applied 
have  since  been  designated 
nonattainment.  and  the  Act  lays  out 
specific  schedules  for  SIP  submittal  and 
attainment  of  the  PM-10  NAAQS  for 
such  nonattainment  areas.  In  the 
proposal  to  this  action.  EPA  had 
proposed  to  approve  the  extension 
request.  However,  because  of  the 
changes  to  the  Act  made  by  the  1990 
Amendments,  at  this  time  EPA  is  not 
taking  final  action  on  this  request. 

In  tnis  submittal,  the  State  also 
requested  to  redesignate  the  TSP 
nonattainment  areas  to  unclassified  for 
TSP.  As  indicated  in  the  proposal  to  this 
action.  EPA  will  take  separate  action  on 
this  request  at  a  later  time. 

The  State  has  satisfied  EPA 
requirements  for  administrative 
procedures,  adequate  legal  authority  to 
implement  the  SIP,  and 
intergovernmental  relations.  These 
procedures  have  been  approved  as  part 
of  the  State  SIP  in  previous  Federal 
Register  notices.  See  40  CFR  52.1370  et 
seq.  EPA  proposed  to  approve  these 
revisions  in  the  October  20, 1989 
Federal  Register  (54  FR  43083).  No 
comments  were  received  pursuant  to  the 
proposal. 

Final  Action 

EPA  approves  the  revisions  to  the 
Montana  State  Implementation  Plan 
(SIP)  submitted  on  April  25,  1988,  by 


the  Governor  of  Montana,  with  the 
exception  of  commitments  to  set 
schedules  and  develop  SIPs  for  areas 
which  experience  exceedances  of  the 
PM-10  NAAQS,  and  with  the  exception 
of  the  State's  request  to  extend 
attainment  dates  for  the  PM-10  NAAQS. 
The  requirements  of  the  Clean  Air  Act 
Amendments  of  1990  have  replaced 
these  provisions.  In  addition,  EPA  is  not 
taking  final  action  on  the  control 
measures  identified  as  items  4, 12,  and 
16  under  the  section  entitled  "Control 
Strategies"  in  this  document.  EPA  will 
address  them  at  a  later  date.  The 
approved  revisions  include  the  adoption 
of  PM-10  ambient  air  quality  standards, 
deletion  of  the  total  suspended 
particulate  (TSP)  ambient  air  quality 
standard,  amendments  to  the  new 
source  review  program,  commitments  to 
monitor  and  develop  plans  if  necessary 
in  Group  D  PM-10  areas,  a  revised 
emergency  episode  plan  for  PM-10.  a 
listing  of  the  control  measures  in  the  SIP 
which  will  be  relied  on  to  maintain  the 
PM-10  NAAQS.  and  the  Montana 
Smoke  Management  Plan. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  tiumber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Federat  Regi»ter  /  Vof.  59.  No.  13  /  Thursday,  fanuaiy  20,  1994  /  Rules  ami  gj^ifiji^ff^qy        2991 


Union  Ekctric  C.  v.  V.S.  EJ*.A.,  427 
U.S.  246.  256-66  {S.  Ct.  1976h  42  U.S.C 
7410(a)(2>. 

Under  section  307ft>Hl)  of  th«  Clean 
Air  Act.  petitions  for  judicial  reriew  of 
this  action  must  be  Bled  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  21, 1994. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regionai 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Buiiget  waived  Table 

2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requireraents  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 

3  SIP  revisions.  OMB  has  continued  the 
waivv  until  siicb  time  as  it  rules  on 
EPA't  request.  This  request  continues  in 
efiiect  under  Executive  Order  12866 
which  Superseded  Executive  Order 
12291  ort^September  30.  1993. 

List  of  SuDjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporsdan  by  refercnce.^ 
Intergovernmental  rektions.  Particulate 
matter. 

Note:  tncfrrpontkm  by  reference  of  the  SIP 
for  the  Stat*  of  Montana  was  approved  by  the 
DirectDr  o£  the  Federal  Register  on  July  T. 
1982. 

Dated:  October  1. 1993. 
)ack  McGraw. 

Acting  Regionul  Administrator. 

PART  52  [AMENOEO] 

Put  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citati*on  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C  7401-7671q. 

Subpart  BB— Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (cK27)  to  read  as 
follows: 

tS2.l37a   MenWIcattonofptan. 

•        •        •        •        • 

(c)«  •  • 

(27)  On  April  25. 1988,  tha  Govetocc 
submitted  a  plan  to  help  assura 
attainment  and  maiptenanre  of  tiw  ?IA- 
10  NAAQS  tfctoughowt  tiM  State  of 
Montana. 

(i)  IncocporatioQ  by  reference . 

JM  A  nMndinentti  to  tba 
AdfMMa>iKiw>»  Buke  vi  Mtaira  |ARlrf> 
16.8.821  (Ambient  Air  Quality 


Standards),  and  ARM  16.8  JOl.  ARM 
16.8.806.  and  ARM  16.8.921 
(DeHnitions).  effective  Apri)  29. 198& 

(B)  Amendmei^  to  the  ARM, 
subchapter  9  (Prevention  of  Significant 
Deterioration):  sectioBS  16.8.924. 
16.8.925.  and  16.8.936.  effective  April 
29. 1988;  section  16.8.937.  effective 
March  11. 1988;  section  16.8.930, 
effective  April  1, 1988;  and  secti'ons 
16.8.922. 16.8.923. 16.8.926. 16.8.927, 
16.8.928. 16.8.929. 16.8.931,  16.8.932. 
16.8.933.  16.8.534.  16.8.935. 16.8.938, 
16.8.939. 16.8.940. 16A941. 16.8.942. 
16.8.943.  efBective  January  1. 1983. 

(C)  Amendments  to  the  ARM, 
subchapter  10  (VisikHhty  Impact 
Assessment);  section  16.8.1007, 
efSective  April  29. 1988;  and  sections 
16.8.1001. 16.ai002, 16.8.1003. 
16.8.1004, 16.8.1005. 16.8.1006,  and 
16.8.1008.  effective  March  11, 1988; 
section  16.8.930.  effective  September 
13, 1985. 

P)  Amendments  to  the  ARM. 
subchapter  12  (Stack  Heights  and 
Dispersion  Techniques),  sections 
16.8.1204. 16.8.1205.  and  16.8.1206. 
effective  June  13. 1986. 

(E)  Amendments  to  the  ARM. 
subchapter  13  (Open  Burning),  sections 
16.8.1301, 16.8.13t)2. 16.8.1303. 
16.8.1304, 16.8.1305. 16.8.1306, 
16.8.1307.  and  16.8.1308,  effective  April 
16. 1982. 

(F)  Amendments  to  the  ARM. 
subchapter  14  (Emissian  Standards): 
section  16.8.1401,  effective  February  16, 
1979;  section  16.8.1402,  effective  March 
11, 1988;  section  16.8.1403,  effective 
September  5, 1975;  section  16.8.1404. 
e^ctive  pune  13. 1966;  section 
16.8.1406.  effective  December  29. 1978; 
section  16.8.1419.  effiective  December 
31. 1972;  section  16.8.1423.  effective 
March  11. 1988;  and  secti"on  16.8.1428, 
effective  June  13. 1986. 

(G)  Amendments  to  the  ARM.  Sub- 
Chapter  16  (Combustion  Device  Tax 
Credit),  scctioiks  16.&1601  and 
16.8.1602,  effective  December  27. 198S. 

(H)  Appendix  G-2,  ivfontana  Smoke 
Management  Plan,  effective  April  15. 
1988. 
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Approval  and  Promirigaftton  «f  Ab- 
Qusity  Ptans,  Taxaa;  Rvvbioii  to  the 
Texas  SIBM  iHiptewroirtatton  Ptan; 
Altemat*  RMMMMy  AvailaWn 
Control  Technology  Demonstration  for 
Air  Force  Plan!  4  by  Lockheed 
Corporation  of  Fort  Worth,  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

StMIMARY:  The  EPA  is  approving  a  site 
specific  revision  to  the  Texas  State 
Implementation  Plan  (SIP)  (or  Lockheed 
Corporation  of  Fort  Worth.  This  revision 
was  submitted  by  the  Governor  on 
August  19, 1993,  to  establish  aftemate 
reasonably  available  control  technology 
(ARACT)  to  enfbrce  Volatile  Organic 
Compounds  (VOC)  emission  limits  for 
the  surface  coating  processes  at  Air 
Force  Plant  4  (AFP4),  operated  by 
Lockheed  Corporation  of  Fort  Worth. 
The  EPA  has  detm  mined  that  these 
emission  limits  represent  Reasonably 
Available  Control  Technology  fRACT). 
This  ARACT  plan  is  approvable  because 
Lockheed  has  demonstrated  that  it  is  not 
cost  effective  to  control  their  VOC 
emissions  to  the  presumptive  norm  set 
forth  in  the  EPA's  Control  Technique 
GuideHnes  (CTG)  document  (EPA  450/ 
2-78-015),  and  the  aftemate  emission 
rate  at  the  facility  is  the  lowest  that  is 
economicalJy  reasonable  and 
technically  feasible. 

EFFlcnvc  DATE:  This  action  will  become 
effective  on  March  21, 1994,  unless 
notice  is  received  by  February  22. 1994, 
that  someone  wishes  to  submit  adverse 
or  critical  comments,  ff  the  effisctive 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register  (FR). 
AD(}AESSFS:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief.  Air 
Planning  Section  (6T-AP).  USEPA 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  752f)2-2733.  Copies  of  the  State's 
submittal  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  nonnal  business 
hours  at  the  folfowing  locations: 

U.S.  Environmental  Protection 
Ageitcy.  Region  6.  Air  Programs  Branch 
(6T-A1. 1445  Rots  Avtmie.  Suite 
700.DalIa6.  Texas  75202-2733. 

Mr.  Jerry  Kurtzweg  CANRr-44a),  U^ 
Environmental  Piolaction  Agency.  40.1 
M.  Street.  SW.,  Washii^ton.  DC  20460. 

Texas.  Natural  Sesouioe  Conservation. 
Commission,  OfSca  of  Aix  Quality,  PXX 
Box  13067.  ALMtio,Teiiaa  78711-3087. 
Anjoae  wiahio^tOMvieo  tkeaa 
documents  at  the  USEPA  office  is  asked 
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be  person  below  to  schedule 
Tient  24  hours  in  advance. 
R  INFORMATION  CONTACT:  Mr. 
Planning  Section  (6T-AP), 
ns  Branch,  U.S. 
ntal  Protection  Agency  (EPA) 
445  Ross  Avenue,  Dallas, 
2-2733,  telephone  (214) 

rARY  INFORMATION: 


the  Clean  Air  Act 
Its  (CAAA)  requires  ozone 
ent  plans  to  include 
providing  for  VOC  emission 
from  existing  sources 
I  adoption  of  RACT.  The  EPA 
CT  in  a  September  17, 1979, 
»4  FR  53762)  as: 
emission  limitation  that  a 
r  source  is  capable  of 
jy  the  application  of  control 
;y  that  is  reasonably 
considering  technological 
omic  feasibility, 
e  publication  of  CTG 
,  the  EPA  has  identified 
ontrol  levels  that  the  EPA 
3  constitute  RACT  for  various 
)f  sources.  Where  the  State 
■esumptive  norm  applicable 
dual  source  or  group  of 
5  State  typically  adopts 
ts  consistent  with  the 
e  norm.  However.  States  may 
>e-by-case  RACT 
ions.  The  EPA  will  approve 
!*  determinations  as  long  as 
jmonstrates  they  will  satisfy 
RACT  requirements  based  on 
acumentation  of  the 
nd  economical  circumstances 
cular  source  being  regulated, 
ted  the  CTG  entitled 
JUS  Metal  Parts  and  Products 
imptive  norm  for  VOC  limits 
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has  reviewed  the  Lockheed  ARACT 
proposal  based  on  this  guidance. 

Lockheed  Corporation 

Lockheed  Corporation  operates  AFP4 
in  Tarrant  County,  Texas,  at  which  F- 
16  aircraft  are  produced  and  aircraft 
components  are  coated  for  the  U.S.  Air 
Force.  Lockheed  recently  purchased  the 
contract  and  the  product  from  General 
Dynamics  Corporation  '.  On  August  19, 
1993,  the  State  of  Texas  submitted  to  the 
EPA  a  request  for  an  ARACT  approval 
for  surface  coating  operations  at 
Lockheed  Corporation's  AFP4  facility. 
This  site-specific  SIP  revision  was 
submitted  to  meet  RACT  for  AFP4's 
surface  coating  operations.  The  EPA 
believes  that  Lockheed  and  the  State  of 
Texas  have  provided  adequate 
documentation  that  the  emission  limits 
developed  under  this  site-specific  SIP 
revision  are  RACT  based  on 
consideration  of  economical 
reasonableness  and  technical  feasibility. 
Since  case-by-case  RACT 
determinations  are  allowable  under  the 
EPA's  definition  of  RACT,  Lockheed 
and  the  State  opted  for  this  ARACT 
approach  to  fulfill  compliance 
requirements. 

Legal  History 

A  notice  of  violation  (NOV)  was 
issued  by  EPA  to  General  Dynamics  on 
July  11, 1985,  alleging  violations  of 
State  Rule  115.191(9)(a)(iii),  which 
regulated  "extreme  performance 
coatings"  appUed  to  miscellaneous 
metal  parts  and  products,  for  both  the 
PRC  Prime  operation  and  the  Chemical 
Milling  Maskant  operation.  A  second 
NOV  was  issued  by  the  EPA  to  General 
Dynamics  on  February  24, 1987, 
alleging  violations  of  Rule 
115.191(9)(a)(iii)  for  the  Adhesive  Prime 
operation.  Both  NOVs  stated  that  VOC 
emission  limits  were  being  violated.  An 
agreed  board  order  was  entered  on 
January  17, 1986,  which  intended  to 
provide  for  the  full  resolution  of  all 
violations  alleged  in  the  NOVs  issued  by 
the  EPA.  The  board  order  created  a 
bubble  under  General  Rule  §  101.23, 
which  allowed  for  control  of  emissions 
from  an  alternate  facility  located  on  the 
affected  property  in  lieu  of  compliance 
with  the  requirement  as  prescribed  in 
the  regulation. 

However,  the  EPA  contended  that  the 
order  was  a  departure  from  the 
requirements  of  the  Texas  SIP.  The  EPA 
did  not  find  the  provisions  agreed  to  by 
the  State  and  General  Dynamics  in  the 


bubble  as  acceptable,  and  sued  General 
Dynamics  to  renegotiate  their  proposal. 
On  January  2, 1991,  the  U.S.  District 
Court  ruled  that  the  State's 
interpretation  of  the  Texas  SIP  was  not 
consistent  with  the  Clean  Air  Act 
because  the  board  order  would 
encourage  the  uncontrolled  use  of  VOC- 
emitting  solvents.  The  court  ordered 
General  Dynamics  to  develop  and 
implement  a  suitable  plan  to  meet  the 
Texas  SIP  requirements  no  later  than 
January  1994.  General  Dynamics  elected 
to  pursue  an  ARACT,  discussed  under 
J  section  115.423  of  Texas  Regulation  V. 
For  specific  details  of  the  suit,  see 
United  States  of  America  v.  General 
Dynamics  Corporation,  Civil  Action 
Number  CA-4-67-312-K  dated 
February  23, 1990  (suit),  and  Civil 
Action  Number  CA-4-87-312-A,  dated 
January  2,  1991  (ruling). 

Alternate  RACT  Analysis 

Lockheed  ^  investigated  the  options 
available  for  reducing  emissions  from  its 
surface  coating  operations.  Among  those 
were  coating  reformulation,  enhanced 
application  techniques  that  would 
improve  transfer  efficiency,  facility 
redesign,  and  add-on  control  equipment 
to  reduce  VOC  emissions. 

Lockheed  investigated  the  use  of  low- 
solvent  coating  technologies.  Among 
those  were  high-solids  coatings,  water- 
borne  coatings,  and  powder  coatings. 
The  current  suppliers  of  surface 
coatings  to  Lockheed  were  contacted  to 
determine  if  such  coatings  were  either 
currently  available  or  soon  to  be 
available.  Where  substitute  coatings 
were  discovered,  these  substitutes  have 
been  incorporated  into  the  provisions  of 
this  ARACT  determination.  For  those 
coatings  not  replaced  with  low-solvent 
coatings,  individual  coating  limits  have 
been  established. 

in  addition  to  researching  alternate 
low  solvent  coatings  and  developing 
alternate  VOC  limits  for  other  coatings, 
Lockheed  investigated  several  control 
VOC  systems.  Two  permanent  total 
enclosures  with  a  thermal  incinerator 
system  have  been  installed  on  the 
adhesive  prime  booth  and  paint  booth 
number  four.  Two  degreasers  were 
replaced  with  an  alkaline  cleaning 
process  that  reduces  the  VOC  emissions 
by  106.5  tons  per  year  (tpy),  and  a  cloth 
management  system  was  developed  to 
handle  wipe  solvent  VOC  emissions. 
This  cloth  management  system  will 
reduce  VOC  emissions  from  cleaning 
operations  by  50%.  Air  atomization  has 


■  The  research  on  the  ARACT  proposal  was 
accomplished  by  Genera!  Dynamics  Corporation 
prior  to  the  Lockhe«d  purchase.  The  operations  of 
AFP4  have  not  changed  significantly  since  the  time 
of  the  sale. 


'  Further  discussions  concerning  ARACT 
development  and  analysis  will  refer  to  Lockheed 
Corporation  of  Fort  Worth,  the  current  operator  of 
AFP4. 
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been  eliminated  as  an  application 
method  and  replaced  with  a  high 
volume  low  pressure  application  system 
with  an  application  efficiency  of  60  to 
80%.  This  application  process  results  in 
emission  reductions  of  14  tpy.  Finally, 
the  maskant  operations  have  all  been 
subcontracted  or  phased  out  as  of 
October  1, 1993.  The  estimated  VCX: 
reductions  are  133  tpy.  Please  refer  to 
the  EPA's  technical  support  document 
for  a  summary  of  the  feasibility  of 
various  control  technologies,  a  precise 
listing  of  those  suppliers  contacted,  as 
well  as  a  listing  of  the  new  coatings. 

As  mentioned  above,  Lockheed 
investigated  the  use  of  add-on  control 
equipment  in  its  operations.  Control 
technology  vendors  were  contacted  to 
determine  if  such  equipment  could  be 
suitable  for  Lockheed's  specific 
operations.  Cos*  estimates  for  the 
various  types  of  add-on  controls  were 
prepared  and  analyzed  for  feasibility. 
Cost  estimates  we^e  developed  based  on 
tons  per  year  of  VOC  removed.  The 
actual  concentration  of  VOC  in  the 
exhaust  stream  and  the  total  volume  of 
air  to  be  treated  are  the  primary  factors 
considered  when  determining  cost 
effectiveness.  Where  those  add-on 
control  systems  were  deemed  feasible, 
the  ARACT  provisions  reflect  their 
implementation.  Lockheed  now  emits 
roughly  65  tpy.  of  VOCs  from  its 
approximately  20  separate  paint  booths. 
One  booth  emits  approximately  20  tpy., 
the  rest  each  emit  six  tpy.  or  less. 

in  order  to  meet  RACT  requirements 
for  surface  coating  operations,  Lockheed 
would  need  to  reduce  its  overall  VOC 
emissions  from  the  coatings  used  by  an 
additional  15.79  tpy.  The  required  offset 
lor  moderate  nonattainment  areas  is  1.2 
tpy.,  requiring  a  17.3  tpy.  reduction  to 
meet  the  presumptive  norm  for  surface 
coatings.  However,  the  emission 
reductions  from  the  cloth  management 
system  as  well  as  the  implementation  of 
low-VOC  wipe  solvent  reduces  the  VOC 
emissions  from  Lockheed's  wipe  solvent 
operation  by  63.4  tpy.;  this  reduces  the 
overall  emissions  from  the  surface 
coating  operations  more  than  would  be 
required  under  RACT. 

The  EPA  reviewed  the  information 
developed  by  Lockheed  and  agrees  that 
the  majonty  of  the  co.sts  should  not  be 
considered  cost  effective  in  this 
situation  relative  to  the  cost 
effectiveness  assumed  in  the  CTG  for 
miscellaneous  metal  parts  and  products. 
Again,  please  refer  to  the  EPA's 
technical  support  document  for  a 
complete  listing  of  the  vendors 
contacted,  emission  reduction 
calculations  for  various  control  systems, 
as  well  as  the  cost  determinations  for 
add-on  controls. 


Summary 

The  EPA's  review  of  the  information 
submitted  by  both  the  State  of  Texas 
and  the  current  operator  of  AFP4, 
Lockheed  Corporation,  indicates  that,  at 
this  time,  low  VOC  coatings  for  certain 
applications  and  processes  are  not 
commercially  available.  Furthermore, 
the  cost  effectiveness  of  controls  on 
emissions  from  certain  processes  at  this 
facility  are  not  economically  feasible. 
The  EPA  finds  that  the  requirements  in 
the  recommended  CTG  are  not 
reasonable  for  certain  processes  and  that 
the  proposed  source  specific  alternate 
RACT  determinations  in  Board  Order 
Number  93-13  should  be  considered 
RACT  in  this  case. 

Final  Action 

The  EPA  is  approving  Texas'  source- 
specific  RACT  determination  issued  by 
the  State  of  Texas  under  Board  Order 
Number  93-13  on  June  18, 1993.  as  a 
revision  to  the  Texas  SIP.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  become  effective  on  March 
21.  1994,  unless  notice  is  received  that 
adverse  or  critical  comments  will  be 
received  by  February  22, 1994. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
ar?  received,  the  public  is  advised  that 
this  action  will  be  effective  on  March 
21,  1994.  The  EPA  has  reviewed  this 
request  for  revision  of  the  federally- 
approved  SIP  for  conformance  with  the 
provisions  of  the  1990  CAAA  enacted 
on  November  15,  1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements.  Nothing  in  this 
action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  SIP.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economical,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  under  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 


will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D.  of  the  Clean  Air 
Act  (CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)f  1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  21, 1994.  This  action 
may  not  be  challenged  later  in 
proceedings  to  entorce  its  requirements. 
See  section  307(b)l2). 

Executive  Order  12291 

This  action  has  been  classified  as  a 
table  three  action  bv  the  Acting  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19.  19fl9 
(54  PR  2214-2225).  On  January  6,  1989, 
the  Office  of  Management  and  Budget 
(OMB)  waived  table  two  and  three  SIP 
revisions  from  the  requirements  of 
section  three  of  Executive  Order  12291 
for  a  period  of  two  years  (54  FR  2222). 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  table  two  and 
three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  the  EFAs  request. 
This  request  continues  in  effect  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovemmentalrelations,  Reporting 
and  recordkeeping,  Ozone,  Volatile 
organic  compounds. 

Dated:  December  22. 1993. 
W.B.  Hathaway, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
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[AMENDED] 

thority  citation  for  part  52 

0  read  as  follows: 

42  use.  740t-7671q. 
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quality  monitoring  data  to  implement  an 
oxygenated  gasoline  program. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  March  21. 1994,  unless 
notice  is  received  by  February  22. 1994. 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

Montel  Livingston.  SIP  Manager.  Air 
and  Radiation  Branch  (AT-082).  United 
States  Environmental  Agency.  1200  6th 
Avenue.  Seattle.  Washington  98101. 

Copies  of  the  documents  relevant  to 
(his  action  are  available  for  public 
inspection  during  normal  business 
hours  at:  Air  and  Radiation  Branch 
(Docket  #WA13-€-6121  (Spokane); 
#WAl5-3-6122  (Vancouver);  and 
#WA13-5-6120  (Puget  Sound)).  United 
States  Environmental  Protection 
Agency.  1200  Sixth  Avenue  (AT-082). 
Seattle.  Washington  98101.  and 
Department  of  Ecology.  Air  Quality 
Program.  P.O.  Box  47600.  Olympia.  WA 
98504-7600.  Attn;  Carol  Piening. 
F0«  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  Air  and  Radiation 
Branch  (AT-082).  United  States 
Environmental  Agency.  1200  Sixth 
Avenue.  Seattle.  Washington  98101. 
(206) 553-6917. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhances  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  conditions,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  21  Km)  of  the  Act  requires 
that  various  states  submit  revisions  to 
their  SIPs  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1,  1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  based  generally  on  1988  and  1989 
data.  Each  state's  oxygenated  gasoline 
program  must  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  in  which 
the  areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  section  21  l(m)(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 


the  Metropolitan  Statistical  area  (MSA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(m)(2).  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months 
unless  a  state  can  demonstrate  that, 
bei.ause  of  meteorological  conditions,  a 
reduced  control  period  will  assure  that 
there  will  be  no  carbon  monoxide 
exceedances  outside  of  such  reduced 
period  EPA  announced  guidance  on  the 
establishment  of  control  periods  by  area 
in  the  Federal  Register  on  October  20. 
1992. 

in  addition  to  the  guidance  on 
establishment  of  control  period  by  area. 
EPA  has  issued  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  October  20.  1992  EPA 
announced  the  availability  of 
oxygenated  gasoline  credit  program 
guidelines  in  the  Federal  Register. 
Under  a  credit  program,  marketable      " 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.  an  oxygen 
content  greater  than  2.7  percent  by 
weight).  These  oxygen  credits  may  be 
used  to  offset  the  sale  of  gasoline  with 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted.  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0  percent  oxygen  by  weight. 

EPA  issued  labeling  regulations  under 
section  211(m)(4)  of  the  Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20. 
1992. 

II.  Background  for  this  Action 

Washington  state  has  three 
"nonattainment"  areas  for  carbon 
monoxide:  Central  Puget  Sound, 
including  parts  of  King.  Pierce,  and 
Snohomish  Counties;  a  portion  of 
Spokane  County  around  Spokane;  and  a 
portion  of  Clark  County  around 
Vancouver.  The  Pueet  Sound  area  was 
classified  using  1987-88  data,  while  the 
Spokane  and  Vancouver  areas  were 
classified  using  1988-89  data.  The  Puget 
Sound  and  Spokane  nonattainment 
areas  are  classified  as  high  moderate, 
w  hile  the  Vancouver  nonattainment 
area  is  classified  as  moderate. 

Under  section  211(m)  of  the  Act. 
Washington  was  required  to  submit  a 
revised  SIP  under  section  110  and  part 
D  of  title  I  of  the  Act  which  includes  an 
ox3fgenated  gasoline  program  for  the 
Puget  Sound  nonattainment  area,  the 
Spokane  nonattainment  area,  and  the 
Vancouver  Nonattainment  area  by 
November  15. 1992.  The  oxygenated 
gasoline  program,  adopted  October  6, 
1992,  became  effective  November  1, 
1992.  and  was  submitted  as  an 
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amendment  to  the  State  Implementation 
Plan  on  November  16. 1992.  EPA 
summarizes  its  analysis  of  the  state 
submittal  below. 

Type  of  Program  and  Oxygen  Content 
Bequirement 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dis{>ensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight.  Under 
section  211(m)(.5),  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  Washington 
has  elected  to  adopt  a  regulation 
requiring  control  area  responsible 
parties  ICARs)  to  supply  an  average  of 
at  least  2.7  percent  oxygen  for  each 
control  area  serviced.  A  CAR  is  defined 
as  a  person  who  owns  oxygenated 
gasoline  which  is  sold  or  dispensed 
from  a  control  area  terminal.  A  blender 
CAR  is,  in  general,  a  party  downstream 
from  a  termmal  who  blends  oxygenates 
into  gasoline  or  who  otherwise  dianges 
the  oxygen  content  of  the  gasoline 
intended  for  use  in  a  control  area. 

To  achieve  an  average  of  2.7  percent 
oxygen,  a  blender  will  be  allowed  to 
supply  a  minimum  of  2.0  percent 
oxygenated  gasoline  and  a  maximum  of 
3.7  percent.  Each  gallon  of  fuel  pumped 
by  the  retailer  must  be,  at  minimum,  2.0 
percent  oxygen  by  weight.  Trading  of 
oxygen  credits  is  allowed.  The  following 
sections  of  this  notice  address  some 
specific  elements  of  the  state's 
submittal. 

Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period,  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator,  spanning  not  less  than 
four  months.  Washington  has 
established  a  control  period  for  the 
Vancouver  and  Puget  Sound 
nonattainment  areas  from  November 
through  February,  and  for  Spokane, 
from  September  through  February.  This 
control  period  is  consistent  with  EPA 
guidance. 

All  gasoline  sold  or  dispensed  for  use 
within  a  given  control  area  and  during 
a  given  control  period  must  comply 
with  the  average  2.7  percent  oxygen 
content  requirement  and  must  contain 
not  less  than  2.0  percent  oxygen  by 
weight.  Marketable  oxygen  credits  may 
be  used  or  traded  only  within  the 
boundaries  of  the  control  area  in  which 
they  were  created,  and  only  during  the 
applicable  control  period. 

Washington's  oxygenated  gasoline 
program  has  both  an  "averaging  period" 
compliance  scheme  and  a  "per-gallon" 


compliance  scheme.  When  registering, 
each  blender  must  choose  whether  to 
comply  on  an  average  basis  or  on  a  per 
gallon  basis.  Under  the  averaging  period 
scheme,  all  gasoline  sold  or  dispensed 
within  the  control  areas  during  a  given 
averaging  period  must  be,  on  average,  at 
least  2.7  percent  by  weight.  The 
averaging  period  in  Washington's 
program  is  2  months.  The  blender  may 
also  rJioose  to  comply  on  a  per-gallon 
basis.  Under  the  per-gallon  compliance 
scheme,  each  gallon  of  gasoline  offered 
for  use  in  a  control  area  must  contain  at 
least  2.7  percent  oxygen  by  weight. 

The  Federal  CAA  requires  oxygenated 
gasoline  to  be  sold  in  the  Metropolitan 
Statistical  Area  (MSA),  or  the 
Consolidated  Metropolitan  Statistical 
Area  (CMS A),  whichever  is  larger.  The 
oxygenated  fuel  rule  covers  the  Seattle- 
Tacoma  CMSA  (King,  Pierce,  and 
Snohomish  Counties),  the  Spokane 
MSA  (Spokane  County),  and  the 
Washington  State  portion  of  the 
Portland-Vancouver  CMSA  (Clark 
County). 

Fegistration  and  Reporting 
Requirements 

EPA's  credit  program  guidelines 
specify  that  all  parties  intending  to  trade 
marketable  oxygen  credits  should 
register  with  the  state  at  least  30  days  in 
advance  of  each  control  season.  The  30 
day  time  period  is  intended  to  allow  the 
state  fiexibility  and  is  a  suggested 
provision.  Upon  acceptance,  CAR 
identification  numbers  should  be  issued 
by  the  state.  EPA  guidelines  specify  that 
no  party  should  be  allowed  to  generate, 
trade,  buy  or  sell  credits  without  a  CAR 
identification  number. 

Within  at  least  30  days  before  the 
control  period  in  which  a  person  meets 
the  definition  of  CAR  or  blender  CAR. 
that  person  shall  petition  for  registration 
as  a  CAR  or  blender  CAR.  A  person  may 
petition  for  registration  as  a  CAR  or 
blender  CAR  after  the  beginning  of  the 
control  period  but  must  do  so  at  least  30 
days  before  conducting  activities  as  a 
CAR  or  blender  CAR. 

Registration  requests  must  be  on 
forms  approved  by  and  available  from 
Washington  State  Department  of 
Ecology  or  the  local  air  pollution  control 
authority.  Ecology  or  the  authority  will 
issue  each  blender  a  permit  containing 
a  unique  identification  number  within 
30  days  after  submission  of  a 
registration  application.  All  terminals, 
distributors  and  service  stations  which 
service  control  areas  during  the  control 
period  will  be  required  to  register  with 
Ecology  or  the  authority  and  receive  a 
permit.  Blenders  will  register  with  the 
local  air  pollution  control  authority 
within  their  control  areas  (Puget  Sound 


Air  Pollution  Control  Agency  for  the 
King,  Pierce,  and  Snohomish  Counties 
control  area;  Southwest  Air  Pollution 
Control  Agency  for  the  Clark  County 
control  area;  and  Spokane  County  Air 
Pollution  Control  Authority  for  the 
Spokane  County  control  area). 

Blenders  must  pay  a  registration  fee  to 
compensate  for  the  costs  of 
administering  the  registration  program, 
including  on-site  inspections.  The 
registration  fee  is  based  on  the  estimated 
volume  of  gallons  of  oxygenated 
gasoline  offered  for  sale  or  sold  per 
control  season  month  in  a  control  area. 
Registration  fees  are  required  per 
control  area,  so  a  blender  dispensing 
oxygenated  gasoline  in  the  three  control 
areas  must  pay  three  registration  fees. 
Fees  have  been  determined  only  for  the 
1992  control  season.  As  outlined  by 
WAC-173-492-O50.  small  volume 
blenders  pay  $500,  medium  volume 
blenders  pay  $1,000,  large  volume 
blenders  pay  $10,000,  and  very  large 
volume  blenders  pay  $25,000.  While  the 
blender  can  upgrade  to  a  larger  category, 
re-registration  to  a  lower  category  is  not 
permitted.  For  1993  and  beyond. 
Ecology  must  solicit  input  from  affected 
parties  and  incorporate  comments  into 
their  fee  requirements. 

EPA  has  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  responsibilities  on 
various  parties  in  the  gasoline  industry. 
Persons  who  produce  or  import  gasoline 
(refiners  and  importers)  are  responsible 
for  assuring  that  the  gasoline  is  tested 
and  that  the  accompanying 
documentation  accurately  reflects 
oxygen  content.  Persons  who  transport, 
store,  or  sell  gasoline  (refiners, 
importers,  blenders,  distributors, 
resellers,  retailers,  wholesale  purchaser- 
consumers)  have  various 
responsibilities  associated  with  assuring 
that  only  oxygenated  gasoline  is  sold  or 
dispensed  for  use  in  control  areas. 
Terminal  owners  and  operators  are 
responsible  for  assuring  that  the  oxygen 
content  of  the  gasoline  they  receive, 
handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consumers  are  responsible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0 
percent  oxygen  by  weight. 

At  the  end  of  the  control  period, 
blenders  who  comply  on  a  per-gallon 
basis  shall  submit  one  report  per  control 
area  in  which  they  are  registered.  The 
reports,  which  must  be  filed  on  forms 
provided  by  Ecology  or  the  authority, 
are  due  March  31. 

For  blenders  who  comply  on  an 
averaging  basis,  a  report  is  due  to 
Ecology  or  the  authority  for  each  two- 
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eligible  for  a  tax  credit  of  sixty  percent 
of  the  tax  rate  imposed.  EPA  believes  as 
blenders  perform  intensive  reviews  for 
tax  purposes,  they  will  simultaneously 
order  their  records  for  the  purpose  of 
the  oxyfuel  program.  Ecology  plans  to 
do  comprehensive  annual  reviews  of 
gasoline  blender  records  to  insure 
compliance.  EPA  approves  of  this 
approach  for  the  state  of  Washington. 

Prohibited  Activities 

EPA's  credit  program  guidelines 
contain  provisions  designed  to  ensure 
that  gasoline  failing  to  meet  the  2.0 
percent  by  weight  minimum  oxygen 
content  requirement  is  not  available  for 
use  within,  a  control  area.  Generally, 
CARs  or  blender  CARs  may  not  transfer 
gasoline  for  use  in  a  control  area  that 
contains  less  than  the  minimum  percent 
of  oxygen  by  weight  to  parties  who  are 
not  themselves  registered  as  CARs  or 
blender  CARs.  Under  EPA"s  credit 
program  guidelines,  regulated  parties, 
including  refiners,  importers,  oxygenate 
blenders,  carriers,  distributors,  or 
resellers  may  not  fail  to  comply  with 
recordkeeping  requirements.  In 
addition,  a  terminal  that  sells  or 
dispenses  gasoline  intended  for  use  in  a 
control  area  should  accept  gasoline  only 
if  transfer  documentation  accompanies 
it.  or  unless  the  terminal  is  a  blender 
registered  in  compliance  with  WAC 
17J-492-050.  Misrepresenting  the 
oxygen  content  of  the  gasoline  in 
accompanying  documents  is  a  violation. 
Transfer  documents  must  accompany 
the  gasoline  in  every  link  of  the  gasoline 
distribution  network  except  for  the  final 
consumer.  Non-oxygenated  gasoline 
may  not  be  sold  to  an  ultimate 
consumer  in  any  control  area  during  the 
control  period. 

Transfer  Documents 

EPA's  credit  program  guidelines 
specify  that  transfer  documents  should 
include  the  following  information:  date 
of  the  transfer,  name  and  address  of  the 
transferor,  name  and  address  of  the 
transferee,  the  volume  of  gasoline  which 
is  being  transferred,  the  proper 
identification  of  the  gasoline  as 
oxygenated  or  nonoxygenated,  the 
location  of  the  gasoline  at  the  time  of 
the  transfer,  the  type  of  oxygenate,  and 
the  oxygen  content  of  the  gasoline  (for 
transfers  upstream  of  the  control  area 
terminal  and  for  transfers  between 
CARs.  include  the  oxygenate  volume  of 
the  gasoline).  Records  are  to  be  kept  in 
a  location  where  they  are  available  for 
state  review.  Washington  meets  EPA's 
recommendation. 

Washington  has  included 
requirements  related  to  transfer 
documentation  in  its  regulation.  These 


transfer  document  requirements  will 
enhance  the  enforcement  of  the 
oxygenated  gasoline  regulation  by 
providing  a  paper  trail  for  each  gasoline 
sample  taken  by  state  enforcement 
personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  ga.soline  regulations 
must  be  enforceable  by  the  stale 
oversight  agency.  Each  state  should 
devise  a  comprehensive  penalty 
schedule.  Penahies  should  reflect  the 
severity  of  a  party's  violation,  the 
compliance  history  of  the  party,  as  well 
as  the  potential  environmental  harm 
associated  with  the  violation. 

To  insure  compliance,  the  aiiharity 
or  Ecology  plans  to  obtain  and  t»'st 
samples  from  each  blender  on  a 
monthly  basis  throughout  the  control 
season.  The  authority  or  Ecology  plans 
to  obtain  samples  from  20  percent  of 
retail  stations  in  a  control  area  during  a 
control  season,  and  to  examine  records 
as  needed. 

The  Clean  Air  Washington  Act, 
Chapter  70.94  RCW,  provides  for  both 
criminal  and  civil  penalties  for 
oxygenated  fuel  violations.  Criminal 
penalties  include  fines  up  to  $10,000 
and/or  imprisonment  for  up  to  one  year. 
Civil  penalties  include  fines  up  to 
$10,000  per  day  for  e-nch  violation. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  .sampling  pro<;edures.  Washington 
has  adopted  EPA  sampling  procedures. 

Each  state  regulation  must  include  a 
test  method.  EPA's  guidelines 
recommend  the  use  of  the  OFID  test, 
although  parties  may  elect  to  use 
ASTM-D4815-89  or  another  method,  if 
approved  by  EPA.  Washington  has 
elected  to  use  the  ASTM  4815-89  or 
other  test  methods  determined  by 
Ecology  and  EPA  as  being  equivalent. 

EPA  has  established  an  interim  testing 
tolerance,  which  states  appropriate 
ranges  for  credit  and  per-gallon 
programs  (.See  Memorandum  dated 
October  5.  1992  from  Mary  T.  Smith). 
As  EPA  states  in  that  memorandum,  the 
purpose  of  the  testing  in  a  credit 
program  is  to  determine  if  a  sample 
meets  the  2.0  percent  minimum  oxygen 
content  requirement  and  to  determine 
whether  the  documentation  that 
accompanied  that  gasoline  is  correct. 
For  a  per-gallon  program,  the  purpose  of 
the  testing  is  to  determine  whether  the 
gasoline  contains  less  than  2.7  percent 
oxygen  by  weight.  Washington  has 
established  that  during  the  control 
period  and  in  each  control  area. 
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oxygenated  gasoline  blenders  must 
supply  an  average  of  at  least  2.7  percent 
oxygen  for  each  control  area  serviced. 
To  achieve  an  average  of  2.7  percent 
oxygen  a  blender  will  be  allowed  to 
supply  a  minimum  of  2.0  percent 
oxygenate  gasoline  and  a  maximum  of 
3.7  percent.  Each  gallon  of  fuel  pumped 
by  the  retailer  must  have  a  minimum  of 
2.0  percent  oxygen. 

EPA  was  required  to  issue  Federal 
labeling  regulations  under  section 
211(m)(4)  of  the  Act  These  regulations, 
published  in  the  Federal  Register  on 
October  20.  1992.  required  the  following 
statement  be  posted  for  a  per-gallon 
program  or  credit  program  with 
minimum  oxygen  content  requirement: 

'The  gasoline  dispensed  from  this 
pump  is  oxygenated  and  will  reduce 
carbon  monoxide  pollution  from  motor 
vehicles."  The  Federal  regulation  also 
specifies  the  appearance  and  placement 
requirements  for  the  labels, 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeling 
regulations,  consistent  with  the  Federal 
regulation.  Washington  has  adopted 
labeling  regulations  that  differ  from  the 
Federal  regulation  in  the  following 
way(s).  The  lettering  on  the  label  is  in 
block  style  of  at  least  20  point,  and 
should  appear  in  a  color  that  contrasts 
the  intended  background.  The  label 
should  be  placed  on  each  side  of  the 
dispenser  from  which  the  gasoline  can 
be  dispensed  and  on  the  upper  half  of 
the  dispenser,  in  a  position  that  will  be 
clear  and  conspicuous  to  the  consumer^ 
EPA  approves  Washington's  labeling 
requirement. 

EPA's  review  of  the  material  indicates 
that  the  state  has  adopted  an  ox>'genated 
gasoline  regulation  in  accordance  with 
the  requirements  of  the  Act.  EPA 
approves  the  Washington  SIP  revision 
for  an  oxygenated  gasoline  program, 
which  was  submitted  on  January  22. 

1993.  together  with  referenced 
Washington  State  SIP  Appendix  B, 
"State  Regulations."  and  Appendix  D. 
"State  Policies  and  Guidelines."  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  21. 1994.  unless,  by  February  22. 

1994.  notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 


a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  March  21, 
1994. 

in.  ConclBsioii 

EPA,  in  this  action,  is  approving  this 
revision  to  the  Washington  SIP  for  an 
oxygenated  gasoline  program. 

rv.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Fable  3  SIP  revisions  (54  FR 
2222)  ftx)m  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  under  Executive 
Order  12866  which  gu{>erseded 
Executive  Order  12291  on  September 
30.  1993. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impac:!  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  5OJ0OO. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry-  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.SE.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to'relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(l}  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  21. 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  doea 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  e  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C 
7607(b)(2)) 

List  of  Subiects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Ozone,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  th« 
Implf  mentation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1. 1 9S2. 

Dated:  December  27. 1993. 
Gerald  A.  Emison, 
Acting  Regional  Administiator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  {c:}(42)  to  read  as 
follows: 

§52.2470    Identification  of  p)an. 


(cl*   *   • 

(42)  On  January  22, 1993,  the  State  of 
Washington  Departnwnt  of  Ecology 
submitted  revisions  to  the  State 
Implementation  Plan  for  the  State  of 
Washington  addressing  the  attainment 
and  maintenance  of  the  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  in  the  King.  Pieroe. 
Snohomish.  Clark  and  Spokane 
Counties. 

(i)  Incorporation  by  reference. 
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lary  22,  1993,  letters  from  the 
'ashington  I>epartment  of 
)  EPA  Region  10  submitting 
nts  to  the  Washington  State 
tation  Plan  for  Carbon 
I  in  the  King,  Pierce, 
h,  Clark,  and  Spokane 

plements  to  the  State 

ration  Plan  for  Washington 

Ian  for  attaining  and 

ig  National  Ambient  Air 

andards  (NAAQS)  for  the 

harbor.  Monoxide 

ment  Area,  Vancouver  Air 

d^n'enance  Area,  and  Puget 

ben  Monoxide  Nonattainment 

j'ed  on  January  22,  1993. 

•  Regulations  Appendix  B-Part 

Fuel  Specifications  for 

■d  Gasoline,  Chapter  173-492 

the  Washington  State  SIP 

s,  adopted  October  6,  1992. 

!  Policies  and  Guidelines 

D.  "Oxygenated  Gasoline 

mplementation  Guidelines. 

in  btate  Department  of 

eptember  1992." 

-1272  Filed  1-19-94.  8.45  ami 
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■1] 

i:  Final  Authorization  of  State 
i  Waste  Management 
Revisions 

iivironmental  Protection 

mediate  final  rule. 

Minnesota  has  applied  for 
irization  of  revisions  to  its 
waste  program  under  the 
Conservation  and  Recovery 
]  of  1976  as  amended.  The 
mtal  Protection  Agency  (EPA) 
ed  Minnesota's  application 
sched  a  decision,  subject  to 
ew  and  comment,  that  these 
waste  program  revisions 
;he  requirements  necessary  to 
final  authorization.  Thus. 


EPA  intends  to  grant  final  authorization 
to  Minnesota  to  operate  its  expanded 
program,  subject  to  authority  retained 
by  EPA  under  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  98- 
616.  November  8. 1984.  hereinafter 
"HSWA"). 

EFFECTIVE  DATE:  Final  authorization  for 
Minnesota's  program  revisions  shall  be 
effective  March  21.  1994,  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Minnesota's  final 
authorization  must  be  received  by  4:30 
p.m.  central  time  on  February  22^  1994. 
If  an  adverse  comment  is  received,  EPA 
will  publish  either:  (1)  A  withdrawal  of 
this  immediate  final  rule  cr  i.2)  a  notice 
containitio  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

ADDRESSES:  Copies  of  Minnesota's  final 
authorization  application  are  available 
for  inspection  and  copying  from  9  a.m. 
to  4  p.m.  at  the  following  addresses;  Ms. 
Carol  Nankivel,  Supervisor,  Rules  Unit. 
Minnesota  Pollution  Control  Agency. 
520  Lafayette  Road.  St.  Paul.  Minnesota 
55155.  Phone  612/297-8369;  Ms. 
Christme  Klemme.  USEP.A.  Region  V. 
Office  of  RCRA.  77  W.  Jackson.  7th 
Floor.  Chicago.  Illinois  60604,  Phone 
(312)  886-3715.  Written  comments 
should  be  sent  to  Ms.  Christine  Klemme. 
USEPA.  Region  V.  Program  Management 
Branch.  Office  of  RCRA.  77  W.  Jackson. 
HRM-7J,  Chicago.  Illinois  60604.  Phone 
(312)886-3715. 

FOB  FURTHER  INFORMATION  CONTACT: 
Christine  Klemme.  Minnesota 
Regulatory  Specialist,  U.S.    . 
Environmental  Protection  Agency, 
Region  V,  Office  of  RCRA,  Program 
Management  Branch,  Regulatory 
Development  Section,  HRM-7J.  77  W. 
Jackson.  Chicago,  Illinois  60604,  (312) 
886-3715. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA.  42  U.S.C. 


6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  accordance  with  40  CFR  271.21(a), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory-  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessary  because  of 
changes  to  EPAs  regulations  in  40  CFR 
parts  124,  260-268,  and  270. 

B.  Minnesota 

Minnesota  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  February  11,  1985  (see  50 
FR  3756,  January  28,  1985).  Effective  on 
September  18,  1987;  June  23.  1989; 
August  14.  1990;  August  23.  1991;  May 
18.  1992,  and  May  17,  1993  (see  52  FR 
27199,  July  20.  1987;  54  FR  16361.  April 
24.  1989;  55  FR  24232.  June  15. 1990; 
56  FR  28709.  June  24.  1991;  57  FR  9501. 
March  19,  1992.  and  58  FR  14321. 
March  17,  1993.  respectively), 
Minnesota  received  authorization  for 
additional  program  revisions. 

The  Minnesota  Pollution  Control 
Agency  completed  a  revision 
application  on  November  18,  1993.  EPA 
reviewed  this  application  and  made  an 
immediate  final  decision  that 
Minnesota's  hazardous  waste  program 
revision  satisfies  all  the  requirements 
tfecessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Minnesota  final 
authorization  for  this  additional 
program  revision. 

On  March  21.  1994,  (unless  EPA 
publishes  a  prior  FR  action  withdrawing 
this  immediate  final  rule),  Minnesota 
will  be  authorized  to  carry  out,  in  lieu 
of  the  Federal  program,  those  provisions 
of  the  State's  program  which  are 
analogous  to  the  following  provisions  of 
the  Federal  program: 


Federal  requirement 


osure  Penod  for  Hazardous  Waste  Manage- 
lities.  August  14.  1989  (54  FR  33376). 

Part  124  Not  Accounted  for  by  Present  Check- 
ary  4,  1989(54  FR  246). 

.1-Dimethyltiydrazine  Production  Wastes,  May 

6  FR  18496). 

aractenstics— Correctioo  1.  June  29.  1990  (55 


Analogous  state  auttwrity 


MN  7045.0458(1)  &  (2);  7045.0478(2);  7045.0486(5)(B);  7045.0488(1  ),(2),  &  (2a); 
•    7045.0502(1);  7045.0564(1)  4  (2);  7045.0694(3);  7045.0596(1),  (2).  and  (2a)- 

7045.0610(1);  effective  11/25/91. 
MN     7001.0020;     70010030;     7001.0060;     70010060;     70010100(2     &     5) 

700J.0130(2);  7001.0150(2);  7001.0190;  7001.0200;  7001.0620(7);  7001.0650(5); 

7001.0670(3);  7001.0720;  effective  11/25/91. 
MN  7046.0065;  7045.0135(3);  7045.0139;  effective  4/27/92. 

MN  7045.0120(K4Q);  7045.0131(748);  7045.0135;  7045.0634(3a);  effective  1/9^91. 
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FederaJ  requirement 


Artalogous  state  authority 


'Organic  Air  Emission  Standards  tor  Process  Vents  and 
Equipment  Leaks.  June  21.  1990  (55  FR  25454). 


'Toxicrty  Ctfaracterisbcs:  Refngerants.  February  13.  1991 

(56  FR  5910). 
Removal  o(  Strontium  Sulfide  (rom  List  of  Hazardous 

Wastes:  Amendment.  February  25.  1991  (56  FR  7657). 
Mining  Waste  Exciusion  111,  June  13.  1991.  (58  FR  27300) 


MN    7001.0560;    7001.0625;    7001.0626;    70450065;    7045.0125(9);    7045.0547; 

7045.0452(5);       7045.0458(2);       7045.0478(3);       7045.0482(4);       7045.0548; 

7045  0564(2);  7045.0556(5);  7045  0584(3);  7045.0588(4);  7045.0647.  7045.0648; 

effective  4/27/92. 
MN  7045.0120;  effective  8/17^92. 

MN  7045.013S(4)<E);  7045.01 41  (18);  effective  10/23/90. 

MN  7045.0120;  effective  11/18/88. 


'indicates  HSWA  Requirement 


EPA  shall  administer  any  RCRA 
hazardous  wraste  permits  or  portions  of 
permits  that  contain  conditions  hased 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization,  and  which  were  issued 
by  EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  the 
other  provisions  on  February  11, 1985, 
September  18. 1987,  June  23.  1989. 
August  14. 1990.  August  23. 1991.  May 
IR.  1992,  and  May  17. 1993.  the 
effective  dates  of  Minnesota's  final 
authorization  for  the  RCRA  base 
program,  and  for  subsequent  program 
revisions. 

Minnesota  is  not  authorized  to 
operate  the  FedemI  program  on  Indian 
lands.  This  authority  remains  with  EPA 
unless  provided  otherwise  in  a  future 
statute  or  regulation. 

C.  Decision 

I  conclude  that  Minnesota's  program 
revision  application  meets  all  the 
statutory  and  regulatory  requirements 
esteblished  by  RCRA  and  its 
amendments.  Acxx)rclingly,  EPA  grants 
Minnesota  final  authorization  to  operate 
its  hazardous  waste  program  as  revised. 
Minnesota  currently  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program  and  its  amendments. 
Minnesota  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of 
RCRA.  and  to  take  enforcement  actions 
under  sections  3008.  3013.  and  7003  of 
RCRA. 

E.  IncorporatioB  by  Refereooe 

EPA  incorporates  by  reference 
authorized  State  programs  in  40  CFR 
part  272  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  prtwram 
in  each  State.  Incorporation  by  reterence 


of  the  Minriesota  program  will  be 
completed  at  a  later  date. 

Compliance  with  Executive  Order 
12866 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  6  of  Executive 
Order  1286b. 

Certificatioo  under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Mirmesota's 
program,  thereby  ehminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request  , 
contained  in  a  proposed  rule  or  a  hnal 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Lists  of  Snb)ects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Indian  lands, 
Intergovernmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Otsposal  Act  m 
ameaded  (42  U.SH  6012(aJ.  6926  and 
6974(b)J. 


Dated:  December  23. 1991.. 
Valdas  V.  Adamkus, 
Regionat  Administrator. 
jFR  Doc.  94-1 399  Filed  1-19-94;  8.45  ami 
8IL1JNQCO06  »S«fr-a»-P 


40  CFR  Pan  707 
[OPPTS-120004B;  FRL-475e-71 

Clartlicaition  of  Otmngt  to  Reporting 
for  Export  Notification  Requhwnent 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTXM:  Qarification  of  reporting 
requirements. 

SUMMARY:  This  docuinent  clarifies 
export  notification  reporting 
requirements  amended  in  the  Federal 
Register  of  July  27.  1993  (58  FR  40238). 
Although  the  Federal  Register  states 
that  the  effective  date  of  the  rule  will  be 
lanuary  1.  1994.  the  Agency  does  not 
expect  exporters  to  re-submit  notices 
that  were  already  submitted.  Therefore, 
any  export  notice  submitted  prior  to 
January  1. 1994.  would  satisfy  the  one- 
time reporting  requirement  established 
in  the  new  rule,  which  will  take  effect 
January  1. 1994.  There  are  no 
substantive  or  language  changes; 
therefore,  notice  and  public  comment 
are  not  required. 

EFFECTIVE  DATE:  This  document  is 
effective  January  20. 1994. 

FC»  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Room  E-545,  401  M  St..  SW.. 
Washington.  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

List  of  Subjects  in  40  CFR  Part  707 

Environmental  protection.  Chemicals. 
Exports.  Hazardous  substances.  Imports. 
Recordkeeping  and  reporting 
requirements. 


Federal  Register  /  Vol.  59,  No.  13  /  Thursday,  January  20,  1994  /  Rules  and  Regulations 


muary  13, 1994. 

rreenwood, 

yffice  of  Pollution  Prevention  and 

4-1401  Filed  1-19-^4;  8:45  am) 

«  6840-60-^ 


MENT  OF  THE  INTERIOR 

if  Land  Management 

*ublic  Land  Order  7027 
1210-06;  COC-S0893] 

ral  of  Public  Lands  for  the 
cpansion  of  WalKer  Reld 

3ureau  of  Land  Management, 

ublic  land  order. 

;  This  order  withdraws 
icres  of  public  lands  from 
ind  entry  under  the  mining 
ip  to  20  years  for  the  Federal 
Administration  to  protect 
icent  to  the  Walker  Field 
;  Grand  Junction,  Colorado,  in 
St  of  futuire  airport  expansion, 
i  will  remain  open  to  mineral 
id  to  management  by  the 

Land  Management. 

DATE:  January  20, 1994. 
1ER  INFORMATION  CONTACT: 
Ihelius.  BLM  Colorado  State 
50  Youngfield  Street, 
1,  Colorado  80215-7036,  303- 

ie  of  the  authority  vested  in 
;ary  of  the  Interior  by  section 
(  Federal  Land  Policy  and 
ent  Actof  1976,  43U.S.C. 
8),  it  is  ordered  as  follows: 
JCt  to  valid  existing  rights,  the 
described  public  lands  are 
thdrawn  from  location  and 
er  United  States  mining  laws 
.  Ch.2  (1988)),  but  not  from 
ider  the  mineral  leasing  laws, 
the  lands  pending  the  future 
»  of  the  Walker  Field  Airport: 

»!  Meridian 

IE.. 

lots  1  to  4,  inclusive,  E'/iW'A,  and 

M'/i.  N'/^SEV4,  and  SE'ASE'A; 

ot  1,  NEV«,  and  NE'ANW'A; 

^V«NEV4. 

1  W., 

^J'/iSW'/.,  SWV«SWV«,  and 

'/•: 

5EV«; 

^JE'A  and  N'/jNW'A; 

MEV,.  N'/^SE'/..  and  SEV«SEV«. 

s  described  aggregate  2,163.46 
rfield.  County. 


2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  The  United  States  Department  of 
the  Interior,  through  the  Bureau  of  Land 
Management,  retains  the  right  to 
administer  the  lands  under  the  general 
land  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  January  10, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[PR  Doc.  94-1292  Filed  1-19-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  90899-0015;  1.0. 120893B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Change  in  observer  coverage. 

SUMMARY:  NMFS  requires  the  operators 
of  catcher  or  processor  vessels  equal  to 
or  greater  than  60  feet  (18.3  m)  length 
overall  (LOA)  and  less  than  125  feet 
(38.1)  LOA  to  have  a  NMFS-certified 
observer  on  board  the  vessel  each  day  it 
is  used  to  participate  in  a  directed 
fishery  for  groundfish  in  statistical  area 
517  during  the  period  that  the  1994 
directed  fishery  is  open  for  Pacific  cod 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  collect  further  information 
on  prohibited  species  bycatch  rates 
experienced  by  vessels  fishing  in  this 
area  for  purposes  of  assessing  current 
and  future  bycatch  management 
measures.  It  is  intended  to  carry  out  the 
goals  and  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  BSAI  (FMP). 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  January  13. 1994,  until  12 
midnight,  A.l.t..  December  31, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  Fishery  Biologist, 
Fisheries  Management  Division,  Alaska 
Region,  NMFS,  (907)  586-7228. 
SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
FMP  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  675. 

At  its  September  1993  meeting,  the 
Council  recommended  that  the  Director 
of  the  Alaska  Region,  NMFS  (Regional 
Director),  require  an  increase  in 
observer  coverage  for  catcher  or 
processor  vessels,  as  defined  in  §  675.2, 
equal  to  or  greater  than  60  feet  (18.3  m) 
length  overall  (LOA)  and  less  than  125 
feet  (38.1  m)  LOA  that  are  used  to 
participate  in  a  directed  fishery  for 
groundfish  in  statistical  area  517  during 
the  period  that  the  1994  directed  fishery 
is  open  for  Pacific  cod  in  the  BSAI 
management  area  (BSAI).  NMFS 
published  the  Council's  recommended 
change  in  observer  coverage 
requirements  in  the  Federal  Register  (58 
FR  65574,  December  15, 1993)  for 
public  review  and  comment.  The 
comment  period  ended  on  December  27, 
1993,  and  no  comments  were  received. 
Upon  reviewing  the  reasons  for  the 
recommended  change  in  observer 
coverage  requirements,  the  Regional 
Director  has  determined  that  this  action 
is  necessary  for  fishery  conservation  and 
management  and  implements  the 
Council's  recommendation  of  observer 
coverage  requirements.  Therefore,  the 
operators  of  catcher  or  processor  vessels 
equal  to  or  greater  than  60  feet  (18.3  m) 
length  overall  (LOA)  and  less  than  125 
feet  (38.1  m)  LOA  must  have  a  NMFS- 
certified  observer  on  board  the  vessel 
each  day  that  it  is  used  to  participate  in 
a  directed  fishery  for  groundfish  in 
statistical  area  517  during  the  period 
that  the  1994  directed  fishery  is  open  for 
Pacific  cod  in  the  BSAI.  Catcher  vessels 
only  delivering  unsorted  cod-ends  are 
exempt  from  this  increased  observer 
coverage  requirement.  Requirements  for 
observer  coverage  are  contained  in 
§  675.25.  This  action  implements  a 
change  in  those  coverage  requirements 
as  authorized  under  §  675.25(c)(l)(i)  and 
is  necessary  to  effectively  monitor 
prohibited  species  bycatch  rates 
experienced  by  vessels  in  the  60  (18.3 
m)  through  124  feet  (37.8  m)  LOA 
category  and  to  identify  specific 
locations  with  high  bycatch  rates  in 
statistical  area  517.  This  information 
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will  be  used  to  help  assess  hjture 
management  bycatch  measures. 

Further  explanation  of  the  reasons  for 
this  change  in  observer  coverage 
requirements  are  contained  in  the 
December  15. 1993.  Federal  Register 
notice. 

Classification 

This  action  is  taken  under  50  CFR 
675.25. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined, 
under  section  553(d)  (3)  of  the 
Administrative  Procedure  Act,  that  good 
cause  exists  for  waiving  the  30-day 
delayed  effectiveness  period  for  this 


action.  The  directed  fishery  for  Pacific 
cod  using  hook-and-line  gear  began  on 
January  1  and  the  trawl  fishery  begins 
on  January  20.  1994.  The  objectives  for 
increased  observer  coverage  for  vessels 
equal  to  or  greater  than  60  feet  LOA  will 
be  jeopardized  if  a  delay  in  the  effective 
date  exceeds  the  opening  dates  for  the 
1994  Pacific  cod  fisheries.  Additional 
coverage  is  necessary  during  this  period 
to  collect  more  comprehensive  data  on 
prohibited  species  bycatch  rates 
experienced  by  the  small  boat  fleet.  This 
information  will  be  used  to  help  assess 
future  bycatch  management  measures, 
and  to  identify  specific  areas  with  high 
bycatch  rates  in  statistical  area  517. 


Therefore,  the  AA  is  waiving  the  30-day 
delayed  effectiveness  period  for  these 
changes  to  observer  coverage 
requirements. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Ianuar>'  13, 1994 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Sen'ice. 
|FR  Doc.  94-1268  Filed  1-13-94;  2  38  pm] 
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Department  of  Agriculture.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC. 

To  submit  comments  by  mail,  please 
send  an  original  and  three  copies  of 
your  coDunents  to  Chief.  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
074-3.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817]  to  facilitate  entry  into  the 
comment  reading  room. 

You  may  also  submit  comments  to  an 
electronic  bulletin  board  APHIS  has 
established  for  this  purpose,  and  review 
online  comments  posted  to  this  bulletin 
board  by  other  commenters.  Printed 
copies  of  comments  posted  to  this 
bulletin  board  will  also  be  available  in 
our  comment  reading  room.  To  access 
the  bulletin  board  via  modem  at  1200 
through  14.400  baud,  dial  (703)  243- 
9696.  Set  your  modem  parity,  data  bits, 
and  stop  bits  to  N,8,l.  You  can  also 
access  the  bulletin  board  via  INTERNET 
with  the  command  TELNET  tmn.com. 
To  log  in  to  the  bulletin  board,  use  the 
userid  "woodrule"  and  the  password 
"aphis23"  (type  both  in  lower  case,  not 
capital  letters). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Orr,  Senior  Entomologist, 
Planning  and  Risk  Analysis  Systems, 
PPD.  APHIS,  USDA,  room  810.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8939. 

SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

The  pubUc  hearings  will  be  held  on 
February  10, 1994,  in  Portland,  Oregon, 
and  on  February  23, 1994.  in 
Washington,  DC.  The  Portland,  Oregon, 
pubhc  hearing  will  begin  at  10  a.m.  at 
Cheatham  Hall,  World  Forestry  Center, 
4033  S.W.  Canyon  Road,  Portland, 
Oregon  97221.  The  Washington,  DC. 
public  bearing  will  begin  at  10  a.m.  at 
the  Jefferson  Auditorium.  United  States 
Department  of  Agriculture.  South 


Building;  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC. 

Persons  wishing  to  speak  at  a  public 
hearing  are  requested  to  contact  Mr. 
Richard  Kelly  no  later  than  ten  days 
prior  to  the  heering  date,  at  (301)  436- 
5455.  or  by  writing  to  him  at  APHIS. 
PPD,  RAD.  room  804,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782  (FAX  number  301-436-8934). 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  each  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative. 

bach  pubhc  hearing  will  begin  each 
day  at  10  a.m.  local  time  and  is 
scheduled  to  end  at  5  p.m.  local  time. 
However,  the  hearing  may  be  terminated 
at  any  time  after  it  begins  if  all  persons 
desiring  to  speak  have  been  heard.  We 
request  that  all  persons  who  wish  to 
speak  at  the  pubUc  hearing  contact  us  as 
requested  above,  and  provide  their 
name,  organization,  the  hearing  they 

[>lan  to  attend,  and  the  approximate 
ength  of  their  presentation.  This  will 
allow  us  to  determine  whether  we  need 
to  schedule  additional  time  for  a 
hearing.  Speakers  who  register  in 
advance  will  be  informed  prior  to  the 
hearing  of  the  time  they  are  scheduled 
to  speak.  Attendees  who  do  not  register 
in  advance  will  be  allowed  to  speak 
after  all  scheduled  speakers  have  been 
heard.  We  ask  that  anyone  who  reads  a 
statement  provide  two  copies  to  the 
presiding  officer  at  the  hearing. 

If  the  number  of  speakers  at  a  hearing 
warrants  it.  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everyone  wishing  to  speak  has  the 
opportunity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportimity  for 
oral  presentations  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  a  bearing, 
except  to  clarify  or  explain  provisions  of 
the  proposed  rule. 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  proposing 
to  estabUsh  comprehensive  regulations 
to  eliminate  any  significant  pest  risks 
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presented  by  the  importation '  of  logs, 
lumber,  and  other  unmanufactured 
wood  articles. 

Although  serious  plant  pests  have 
been  introduced  into  the  United  States 
in  association  with  wood  imports  in  the 
past,  little  wood  has  been  imported 
recently  in  forms,  or  from  places,  that 
pose  signiBcant  risks  of  introducing 
plant  pests  that  could  harm  United 
States  forests  or  agriculture.  A  changing 
national  and  world  economy  has 
recently  increased  the  incentives  to 
import  wood  that  may  present  a 
signiBcant  increase  in  plant  pest  risk. 
An  example  of  this  change  is  the 
interest  of  sawmills  and  other  wood 
processors  in  utiUzing  foreign  sources  of 
wood  to  offset  expected  harvest 
reductions  in  the  United  States,  or  to 
provide  raw  materials  for  their  facilities 
at  prices  competitive  with  or  better  than 
domestic  prices. 

Trees  produced  in  many  foreign 
locations  are  attacked  by  a  wide  variety 
of  exotic  plant  pests  and  pathogens 
which  do  not  occur  in  this  country.  Logs 
and  other  unmanufactured  wood 
articles  imported  into  the  United  States 
could  pose  a  signiBcant  hazard  of 
introducing  plant  pests  and  pathogens 
detrimental  to  agriculture  and  to 
natural,  cultivated,  and  urban  forest 
resources.  Plant  pests  and  pathogens 
introduced  into  the  United  States  in  the 
past,  such  as  the  gypsy  moth  and  the 
agents  of  Dutch  elm  disease  and 
chestnut  blight,  have  caused  billions  of 
dollars  of  damage  to  United  States  forest 
and  plant  resources. 

Until  recently  the  quantity  and  variety 
of  unmanufactured  wood  imported  were 
very  limited,  and  consequently  no 
regulations  were  developed  specifically 
to  address  such  imports.  APHIS  has 
been  deaUng  with  such  imports  only  by 
detaining  shipments  at  ports  of  first 
arrival  for  inspection,  and  ordering 
further  action  if  warranted  pursuant  to 
the  Federal  Plant  Pest  Act  and 
regulations  issued  under  the  Federal 
Plant  Pest  Act  (7  CFR  part  330).  In 
addition,  APHIS  has  prohibited  the 
entry  into  the  United  States  of  logs  from 
the  Soviet  Far  East  and  Siberia,  because 
a  detailed  pest  risk  assessment  found 
that  dangerous  plant  pests  could  occur 
in  such  logs  and  may  be  introduced 
vnth  them.  APHIS  has  also  published 
interim  regulations  allowing 
importation  of  certain  logs  from  Chile 
and  New  Zealand,  discussed  below. 

However,  when  large  volumes  of 
wood  imports  are  involved,  inspection 


'  Throughout  this  document,  the  words  "import" 
and  "importation"  are  used  to  mean  moving  or 
bringing  articles  into  the  territorial  limits  of  the 
United  States. 


at  the  port  of  first  arrival  without  other 
conditions  relating  to  the  wood  imports 
may  not  be  practical  or  adequate  for 
preventing  the  introduction  of  plant 
pests  associated  vdth  imported  wood  in 
all  cases.  Interest  in  importing  logs  and 
other  unmanufactured  wood  articles 
from  various  countries  is  increasing 
rapidly  toward  a  point  where  inspection 
and  control  activities  solely  at  the  port 
of  first  arrival  will  not  be  feasible.  There 
is  currently  an  intense  commercial 
interest  in  developing  a  long-term 
industry  in  the  Pacific  Northwest  for 
importing  and  processing  logs  from 
foreign  countries.  There  is  also  potential 
for  increased  log  and  other 
unmanufactured  wood  article  imports 
into  other  areas  of  the  United  States. 

Representatives  of  domestic  timber 
industries.  State  governments, 
academia,  and  environmental 
organizations  have  requested  that  we 
propose  to  add  regulations  to  7  CFR  part 
319  to  establish  an  organized  system  for 
importing  unmanufactured  wood 
articles  under  conditions  adequate  to 
prevent  the  introduction  into  the  United 
States  of  plant  pests  and  pathogens. 
These  groups  have  suggested  that  the 
current  practice  of  allowing 
unmanufactured  wood  articles  to  enter 
the  United  States  based  solely  on 
inspection  and  other  actions  at  the  port 
of  first  arrival  (or  prohibiting  imports  in 
the  case  of  logs  from  Siberia  and  nearby 
areas)  is  not  sufficient  for  dealing  with 
large-volume  imports  of 
unmanufactured  wood  articles  from 
many  sources. 

We  believe  that  establishing  a  more 
comprehensive  procedure  for  importing 
logs  and  other  unmanufactured  wood 
articles  would  result  in  a  greater  level  of 
pest  protection,  and  would  also  allow 
importers  to  plan  their  transactions  in 
an  orderly  way,  to  meet  known 
regulatory  requirements. 

In  developing  this  proposal,  APHIS 
worked  with  Federal  and  State 
regulatory  and  forestry  officials  from 
many  States,  and  representatives  from 
Agriculture  Canada,  the  Foreign 
Agricultural  Service  and  the  Forest 
Service  of  the  United  States  Department 
of  Agriculture,  and  key  industries  with 
an  immediate  interest  or  involvement  in 
present  or  potential  importations.  We 
also  solicited  public  conunent  on 
approaches  to  regulating  wood  imports 
in  an  Advance  Notice  of  Proposed 
Rulemaking  pubUshed  in  the  Federal 
Register  on  September  22, 1992  (57  FR 
43628-^3631.  Docket  No.  91-074-2). 
We  received  66  comments  on  the 
Advance  Notice  prior  to  the  closing  date 
of  November  23, 1992.  Almost  all  the 
comments  favored  establishing 
regulations  on  the  importation  of  wood 


products,  and  many  provided  useful 
technical  information  which  was 
considered  in  developing  this  proposed 
rule.  » 

As  part  of  the  development  of  this 
proposed  rule,  the  Forest  Service  of  the 
United  States  Department  of  Agriculture 
completed  pest  risk  assessments  for  the 
importation  of  certain  tyj)es  of  wood 
from  Siberia  2,  New  Zealand  ^,  and 
Chile*.  APHIS  employed  a  great  deal  of 
the  information  generated  by  these 
assessments  in  developing  this 
proposed  rule.  These  studies  helped  us 
expand  and  adapt  methodologies  for 
addressing  plant  pest  risks  associated 
with  importing  unmanufactured  wood 
articles  on  a  worldwide  basis,  by 
providing  valuable  case  studies  in  how 
to  identify,  evaluate,  and  control  plant 
pest  risks  associated  with  particular 
unmanufactured  wood  articles  from 
particular  areas.  We  wish  to  stress  that 
these  proposed  regulations  do  not 
simply  extrapolate  the  requirements 
found  appropriate  for  Siberia,  New 
Zealand,  and  Chile  to  apply  them  on  a 
world-wide  basis.  That  approach  would 
have  reduced  validity  due  to  the 
immense  variety  of  forest  types,  plant 
pests,  and  risk  situations  in  other 
countries.  However,  experience  from  the 
Siberian,  New  Zealand  and  Chile 
assessments  did  give  us  insight  into 
better  ways  to  identify  plant  pest  risks 
and  develop  controls  for  other  situations 
world-wide. 

Interim  Rules  Affecting  Certain  Logs 
From  Chile  and  New  Zealand 

An  interim  rule  published  in  the 
Federal  Register  on  February  16, 1993, 
and  effective  upon  signature  on  January 
19, 1993  (58  FR  8524-8533,  Docket  No. 
91-074-4),  established  importation 
requirements  for  Monterey  pine  and 
Douglas-fir  logs  from  New  Zealand. 
Plant  pest  risks  associated  with 
importing  these  articles,  and  import 
requirements  that  would  reduce  these 
risks  to  insignificant  levels,  were 
identified  early  in  the  course  of 
developing  comprehensive  wood  import 
regulations.  Therefore,  to  reduce  these 
plant  pest  risks  as  soon  as  possible,  we 


'  "Pest  Risk  Assessment  of  the  Importation  of 
Larch  from  Siberia  and  the  Soviet  Far  East."  USDA. 
Forest  Service.  Miscellaneous  Publication  No.  1495, 
September.  1991;  "An  EfTicacy  Review  of  Control 
Measures  for  Potential  Pests  of  Imported  Soviet 
Timber."  USDA.  APHIS,  Miscellaneous  Publication 
No.  1496,  September  1991. 

» "Pest  Risk  Assessment  of  the  Importation  of 
Pinus  radiata  and  Douglas- fir  Logs  from  New 
Zealand,"  USDA,  Forest  Service.  Miscellaneous 
Publication  No.  1508,  October  1992. 

*  "Pest  Risk  Assessment  of  the  Importation  of 
Pinus  radiata.  Nothofagus  dombeyi  and  Lourplia 
pbilippiana  Logs  from  Chile."  USDA.  Forest 
Service,  Miscellaneous  Publication,  May  1993. 
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associated  with  nmently  unknown 
plant  peats,  and  maintain  a  threshold 
level  of  detenence  for  all  imported 
unmanufactured  wood  articles  that  will 
prevent  the  introduction  ol  currently 
imknown  plant  pests.  Any  lessening  of 
the  threshold  requirements  for 
importation  of  unmanufactured  wood 
articles  must  be  based  on  adequate 
knowledge  about  the  plant  pest  risks 
associated  with  importing  the  regulated 
articles  involved. 

Approach  of  the  Proposed  Regulations 

We  have  attempted  tOLSCcomplish  the 
following  objectives  in  ^is  proposed 
rule: 

•  Identify  the  types  of  articles 
proposed  to  be  reflated; 

•  Propose  reqiurements  that  can 
reduce  plant  pest  risks  associated  with 
the  importation  of  immanu£actured 
wood  articles  to  an  insignificant  level 
(e.g.,  permits  issued  by  APHIS; 
documentation  by  the  importer  of  the 
nature  and  quantity  of  the  articles; 
harvesting,  storage,  and  shipping 
practices:  diemical  and  physical 
treatments;  restriction  of  destinations  or 
uses  for  the  imported  articles); 

•  Propose  universal  importation 
requirements  for  certain  types  of 
regulated  articles.  Using  this  alternative, 
an  importer  would  know  that  a  given 
regul^ed  article  may  be  imported  and 
entered  from  anywhere  if  the  proposed 
requirements  are  met; 

•  Propose  specific  importation  and 
entry  requirements  for  particular  article- 
origin  combinations.  These  proposed 
requirements  wouJd  allow  some  articles 
from  some  locations  to  be  imported 
under  less  restrictive  conditions  than 
the  proposed  universal  importation 
requirements: 

•  Propose  a  procedure  for  making 
case-by-case  evaluations  of  whether 
immanufactured  wood  articles  could  be 
imp<Hted  without  significant  risk  under 
conditions  less  stringent  than  the 
proposed  universal  importation 
requirements.  Under  this  procedure, 
APHIS  would  first  identify  plant  pest 
risks  associated  with  importation  of  a 
regulated  article.  We  wcKild  then  apply 
risk  assessment  standards  contained  in 
the  regulations  to  analyze  the  entry 
potential,  colonization  potential,  spread 
potential,  and  damage  potential  of  the 
plant  pests.  APHIS  would  then  evaluate 
the  effectiveness  of  available  mitigation 
measures  to  prevent  introduction  of  the 
plant  ptests.  if  sale  importation  of  the 
regulated  article  is  feasible  with  no 
plant  pest  mitigation  measures.  APHIS 
would  issue  a  permit  authorizing  the 
regulated  article  to  be  imported. 
However,  if  the  plant  pest  risk 
assessment  shows  that  the  regulated 


article  may  be  safely  imported  if  it  is 
subjected  to  requirements  not  currently 
in  the  regulations,  APHIS  would 
propose  regulations  containing 
requirements  for  its  importation.  After 
the  regulations  are  adopted  as  a  final 
rule,  the  regulated  article  could  be 
imported  in  accc»dance  with  them. 

These  objectives  should  establish  a 
useful  framework  to  eliminate 
significant  plant  pest  risks  associated 
with  importing  unmanufactured  wood 
articles.  This  proposed  rule  addresses 
these  objectives  through  a  variety  of 
regulatory  requirements  contained  in 
the  proposed  7  CFR  319.40-1  through 
319.4(>-11.  "Subpart— Logs.  Lumber, 
and  Other  Unmanii  fartured  Wood 
Articles"  (referred  to  below  as  the 
regulations}. 

PemriCi,  Certificates,  and  Other 
DoomeBts  Employed  l^  the  Proposed 
Regulations 

Importing  wood  articles  under  the 
proposed  regulations  would  involve  a 
certain  amount  of  paperwork.  We  would 
require  several  forms  and  other 
docxunents  to  record  and  transmit 
information  that  would  be  necessary  for 
effective  implementation  of  our  wood 
importation  regulations.  This  section 
explains  bow  these  documents  would 
be  used  and  why  they  appear  to  be 
necessary. 

This  proposed  rule  attempts  to  Kmit 
paperwork  to  documents  that  actively 
support  the  pest  exchision  goals  of  the 
regulations,  and  to  require  a  document 
oiQy  if  the  information  amtained  in  it 
is  not  readily  available  through  other 
means.  To  reduce  the  paperwork 
burden,  the  proposed  regulations  would 
require  certificates  only  for  the 
importation  of  a  tew  specified  articles. 
The  proposed  regulations  would  also 
provide  for  the  use  of  multi-product, 
multi-shipment  permits,  and  informal 
docimaents  written  by  the  importer. 
Another  important  feature  of  the 
proposed  r^ulations  is  that  some  types 
of  articles  may  be  imported  under  a 
general  permit  (an  authorization 
contained  in  the  text  of  the  proposed 
regulations]  instead  of  an  individual 
specific  permit  issued  by  APHIS  to  an 
importer. 

1 .  Permits  (Required  by  Proposed 
§319.40-2(a)i 

A  permit  is  written  authorization 
issued  or  promulgated  by  APHIS  that 
allows  an  importer  to  bring  specified 
articles  into  die  United  States.  The 
specific  permit  specifies,  or  refers  to 
regulations  that  specify,  the  type  of 
articles  allowed  import  and  the 
requirements  the  articles  must  meet  to 
be  eligible  for  importation.  A  general 
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permit  is  a  permit  that  is  cootained  in 
the  text  of  the  regulations. 

We  refer  to  the  document  that 
authorizes  an  importer  to  bring  articles 
into  the  United  States  in  accordance 
with  our  regulaLions  as  a  "permit," 
because  "permit"  is  the  term  used  in  the 
Federal  Plant  Pest  Act  and  the  Pknt 
Quarantine  Act,  two  statutes  that 
constitute  the  statutory  basis  for  this 
proposal.  Our  permit  serves  the  same 
function  as  documents  that  other 
national  governments  call 
authorizations,  affidavits,  licenses,  or 
various  other  names;  all  refer  to  a 
document  that  a  government  gives  to 
importers  to  notify  them  that  they  may 
import  certain  articles. 

There  are  both  legal  and  practical 
reasons  for  using  permits  in  the 
proposed  regulalions.  The  primary  legal 
reason  is  that  the  Federal  Plant  Pest  Act. 
in  7  U.S.C  150bb,  requires  that,  except 
for  plant  pests  from  Canada,  a  person 
may  move  a  plant  pest  into  the  United 
States  only  "under  general  or  specific 
permit  frtun  the  Sec^tary  (of 
Agriculture],"  aixl  the  Pliant  Quarantine 
Act,  in  7  U.S.C  154,  requires  that 
certain  articles  may  not  be  imported 
"unless  and  until  a  permit  shall  have 
been  issued  therefor  by  the  Secretary  of 
Agriculture,  provided  however  that  the 
Secretary  of  Agriculture  may  waive  this 
permit  requirement  for  nursery  stock 
imported  or  offered  for  entry  from 
Canada."  Articles  requiring  a  permit 
include  nursery  stock  and  other  plant 
products  whose  unrestricted 
importation  may  result  in  tlie  entry  into 
the  United  States  of  injurious  plant 
diseases  or  insect  pests  (7  U.S.C  159). 
We  have  determiiwd  that 
unmanufactured  wood  is  such  an 
article,  due  to  the  wide  range  of  pests 
associated  with  unmanufactured  wood 
and  discussed  elsewhere  in  this 
document.  Therefore,  a  permit  would  be 
required  to  import  wood  articles  that 
will  be  regulated  if  this  proposed  rule  is 
adopted. 

Tnere  are  also  practical  reasons  for 
using  permits  in  connection  with 
importing  wood.  These  are: 

•  A  permit  shows  that  risks 
associated  with  a  shipment  were 
evaluated,  and  the  necessary  mitigation 
measures  were  prescribed,  prior  to 
import.  The  proposed  regulations  are 
designed  to  ensure  that  articles  with 
unacceptably  high  pest  risks  do  not 
even  get  to  U.S.  ports  of  arrival. 
Regulations  referenced  by  specific 
permits  inform  importers  of  our  entry 
requirements  before  they  ship  articles, 
rather  than  at  the  port  of  arrival.  Permits 
give  importers  pie-arrival  notice  of  our 
requirements.  By  i«quiring  permits, 
APHIS  also  discoura^s  the  arrival  of 


unexpected  shipments  of  articles  that 
present  unknown  pest  risks. 

•  A  permit  exp^tes  processing  at 
the  port  of  arrival  The  appUcation  for 
a  permit  provides  cnicial  information 
about  shipments,  which  is  provided  to 
our  inspectors  at  ports.  Without  a 
permit,  inspectors  would  have  to  obtain 
this  information  from  a  variety  of 
sources — shipping  documents,  physical 
inspection  and  inventory,  even  phone 
calls — ^which  would  delay  inspection 
and  release  of  arriving  shipments. 

•  A  permit  preserves  data  needed  for 
future  pest  risk  assessments  and 
program  operations.  Without  permit 
application  data,  it  would  be  difficult 
for  APHIS  to  collect  the  data  it  needs  to 
continue  to  o[)erate  and  improve  its 
regulations  for  importing 
unmanufactured  wood  articles.  Permit 
information  allows  us  to  track  the  type 
and  quantity  of  wood  articles  arriving  at 
U.S.  ports,  and  the  conditions  and 
treatments  employed  for  their 
importation.  We  need  to  accumulate 
this  data  to  continually  evaluate 
whether  our  regulatory  restrictions  are 
e^edively  preventing  the  introduction 
of  pe.sts  associated  with  wood,  and 
whether  any  of  our  regulatory 
restrictions  are  unnecessarily  severe. 

•  APHIS  permits  tend  to  be  broad 
rather  than  narrow.  Most  of  our  import 
permits  are  issued  to  allow  importation 
of  multiple  articles  through  multiple 
shipments,  over  extended  time  periods. 
Under  such  a  permit,  it  is  not  necessary 
to  obtain  a  new  permit  each  time 
articles  are  imported  by  the  same 
permittee.  Once  our  wood  importation 
program  is  well  established,  we  intend 
to  use  permits  for  multiple  articles 
through  m\iitiple  shipments  wherever 
possible.  However,  many  of  the  permits 
issued  during  the  first  year  of 
implementing  the  program  may  be 
limited  to  cover  one  or  a  few  shipments, 
or  a  period  of  only  a  few  months,  to 
allow  us  to  confirm  that  the  program  is 
operating  effectively  before  we  issue 
permits  that  are  effective  for  long 
periods  of  time. 

•  Obtaining  an  APHIS  permit  is 
usually  not  a  long  and  frustrating 
process.  Whatever  delays  an  importer 
encoimters  in  (Staining  authorization  to 
import  new  articles  into  the  United 
States  are  usually  the  result  of  a  pest 
risk  assessment  or  rulemaking  that  often 
must  precede  new  import  requirements, 
not  tfaiie  result  of  actually  issuing  the 
permit  Our  Plant  Protection  and 
Quarantine  Port  Operations  staff  issues 
thou  sands  of  permits  each  year.  Most  of 
these  permits  are  for  articles  that  are 
already  being  imported,  by  eoate  other 
importer.  Some  permits  are  for  Articles 
specifically  allowed  to  be  imported  by 


our  regulations,  but  that  no  one  happens 
to  be  imparting  currently.  We  can 
usually  issue  a  permit  in  these  cases 
within  about  10  days  after  the  request  is 
received.  For  new  articles  whose  risks 
have  not  been  evaluated,  we  must 
conduct  risk  assessments  before  we 
allow  such  articles  to  be  imported.  If 
any  risk  assessment  identifies  plant  pest 
risks,  we  would  need  to  conduct 
rulemaking  to  establish  requirements  to 
control  these  risks.  In  such  cases  a 
permit  may  not  be  issued  until  several 
to  many  months  after  the  request  is 
made.  However,  this  delay  does  not 
result  frran  the  requirement  for  a  permit: 
it  refiects  risk  assessment  and 
rulemaking  activities  we  would  perform 
even  if  our  regulations  did  not  employ 
permits. 

•  Id  some  cases  importers  will  not 
need  a  specific  pennit.  In  some  cases  a 
general  authorization  to  import  is 
provided  in  the  text  of  the  regulations 
corvering  certain  classes  of  articles,  so 
that  importers  of  these  articles  need  not 
obtain  a  specific  written  permit  to 
import  these  articles.  (Under  7  U.S.C. 
ISObb,  articles  must  be  imported  "undo' 
general  or  specific  permit";  this  is  an 
example  of  a  "general"  permit.)  *  See 
our  discussion  below  of  proposed 
§319.40-3,  "General  permits;  articles 
that  may  be  imported  without  a  specific 
permit  or  importer  document."  In  that 
section,  we  would  exempt  certain 
articles  from  the  requirement  for  a 
specific  permit,  because  we  already 
know  a  great  deal  about  the  plant  pest 
risks  associated  with  these  articles.  Our 
inspectors  at  the  ports  already  have 
substantial  experience  dealing  with 
such  articles.  Therefore,  most  of  the 
reasons  discussed  above  for  using 
specific  permits  do  not  apply  to  these 
articles,  and  we  do  not  intend  to  require 
specific  permits  for  them. 

We  will  probably  establish  "general 
permits"  in  the  regulations  for  more 
classes  of  articles  over  time,  as  we  gain 
enough  experience  vdth  the  importation 
of  additional  classes  of  articles.  Over 
time,  we  would  expect  to  see  fewer  and 
fewer  specific  permit  requirements  for 
importation  of  wood  articles. 

2.  Application  for  a  Permit  iRequired  by 
Proposed  §  319.40-4(a)) 

We  propose  to  require  that  in  order  to 
obtain  a  specific  pennit  a  person  must 


>The  general  permits discussad  in  this  document 
riiould  not  be  confuaed  with  the  "general  permits" 
ulilizad  in  7  OR  pert  3$S.  wkicfa  are  tvriiten 
permits  iuued  to  particular  peraoni  autboriziiig 
them  to  engage  in  busines«  at  importer),  exponers, 
or  reexpottert  of  any  terrestnal  plants  protected 
under  the  Endangered  Special  An  of  \9T\.  ut 
amended  (16  VSXL  IS»  m  aaf .)  and  li^lad  in  SO 
CFX17  ltorZ3.Za. 
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these  proposed  regulations  in  a  few 
cases,  discussed  below.  Instead,  we 
propose  in  most  cases  to  require  articles 
to  be  accompanied  by  written 
declarations  signed  by  the  importer  of 
the  article  ("importer  documents"),  or, 
at  the  option  of  the  importer,  a 
certificate  issued  bv  a  government. 
Certificates  woufd  be  required  in 
certain  cases  where  there  is  no  adequate 
substitute  for  involvement  of  a  foreign 
government's  plant  protection  or 
forestry  officials  in  the  inspection  or 
treatment  of  articles.  There  are  two 
situations  in  the  proposed  rule  where 
certificates  are  required;  the  importation 
of  logs  from  both  Chile  and  New 
Zealand  (see  proposed  §319.40-5(b)).  In 
both  these  situations,  industry  and 
government  in  the  exporting  country 
worked  together  to  develop  programs 
where  government  officials  monitor  the 
harvest,  treatment,  and  movement  of 
unmanufactured  wood  articles,  and 
issue  certificates  documenting  that  these 
activities  followed  our  regulations.  The 
request  presented  to  APHIS  by  these 
groups  for  importation  of  logs  specified 
use  of  certificates,  and  we  agree  that 
certificates  are  a  useful  tool  in  these 
cases.  The  certificate  would  officially 
record  a  determination  by  officials 
authorized  by  the  government  of  Chile 
or  New  Zealand  that  the  logs  meet  the 
requirement  of  proposed  §  319.40- 
5{b)(l)(i)(A),  which  requires  the  logs 
must  be  from  Uve  healthy  trees  which 
are  apparently  free  of  plant  pests,  plant 
pest  damage,  and  decay  organisms.  It 
would  be  difficult  to  enforce  this 
requirement  without  employing 
certification. 

4.  Importer  Documents  (Required  by 
Proposed  §  31 9.40-2(6)) 

Instead  of  requiring  certificates  for 
most  importations,  we  propose  to 
require  a  document  written  by  the 
importer  to  provide  certain  information 
we  will  need  at  the  port  of  arrival.  We 
beheve  that  an  importer  could  compose 
a  document  far  more  easily  that  he  or 
she  could  obtain  a  certificate  from  a 
foreign  government,  and  that  this 
requirement  would  minimize  the 
paperwork  burden  on  importers.  We 
believe  importer  documents  would 
provide  APHIS  with  information  we 
need  regarding  regulated  articles  to  be 
imported.  An  importer  document  (or  at 
the  importer's  option,  a  certificate 
containing  the  information  required  by 
an  importer  document)  must  accompany 
every  shipment  of  regulated  articles 
imported  into  the  United  States,  with  a 
few  exceptions  discussed  below  under 
proposed  §  319.40-3,  "General  permits; 
articles  that  may  be  imported  without  a 
specific  permit:  articles  that  may  be 


imported  without  either  a  specific 
permit  or  an  importer  document." 

We  are  not  concerned  about  the  form 
the  imi>orter  document  takes  as  long  as 
it  is  an  accurate  written  declaration  by 
the  importer.  All  that  we  would  require 
for  an  importer  document  is  that  it  be 
signed  by  the  importer,  and  that  it 
contain  the  required  information.  The 
information  that  would  be  required  is 
described  in  detail  in  proposed 
§  319.40-2(b).  The  importer  document 
would  be  required  to  include  the 
following  information;  (1)  The  genus 
and  species  of  the  tree  from  which  the 
regulated  article  was  derived;  (2)  the 
country  and  locahty,  if  known,  where 
the  tree  from  which  the  regulated  article 
was  derived  was  harvested;  (3)  the 
quantity  of  the  regulated  article  to  be 
imported;  (4)  the  use  for  which  the 
regulated  article  is  imported;  and  (5) 
any  treatment  or  handling  of  the 
regulated  article  performed  prior  to 
arrival  at  the  port  of  first  arrival. 

5.  Compliance  Agreements,  Notice  of 
Arrival,  Withdrawal  and  Appeal  Letters 

Compliance  agreements  would  be 
developed  on  a  case-by-case  basis 
between  APHIS  and  U.S.  processing 
facihties  that  would  subject  regulated 
articles  to  processing  necessary  to 
ehminate  pest  risk  associated  with  the 
articles.  Proposed  §  319.40-8  would 
allow  persons  who  operate  faciUties  in 
which  imported  regulated  articles  are 
processed  to  enter  into  compliance 
agreements  to  facilitate  importation.  We 
expect  to  develop  only  a  few 
compUance  agreements  each  year.  These 
agreements  would  provide  a  clear 
standard  for  both  APHIS  and  the 
persons  operating  these  processing 
facilities  as  to  what  procedures  and 
safeguards  must  be  employed  during 
processing  to  ensure  the  elimination  of 
plant  p>ests. 

Proposed  §  319.40-9Cb)  would  require 
that  persons  to  whom  permits  have  been 
issued  or  their  agents  give  APHIS  notice 
of  the  impending  arrival  of  a  shipment 
in  the  United  States  at  least  7  days  prior 
to  the  expected  date  of  arrival.  We  do 
not  believe  this  notice  would  be 
particularly  burdensome  to  persons  who 
have  been  issued  permits  or  their 
agents,  and  we  believe  it  is  needed  to 
allow  our  inspectors  to  prepare  for  a 
shipment 

ftoposed  §§  319.40-4(d)  and  319.40- 
8(b)  would  allow  APHIS  to  withdraw 
permits  and  cancel  compliance 
agreements  with  a  written  notice,  and 
allow  the  holders  of  withdrawn 
documents  to  appeal  the  withdrawal  or 
cancellation  in  writing  to  the 
Administrator  of  APHIS.  Based  upon 
past  experience  with  other  similar 
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programs,  we  believe  that  withdrawal  of 
permits  and  canoeUatioa  of  compliance 

agreements  will  occur  infrequently. 
Therefore,  the  paperwork  burden  of 
appealing  %rithdrawal  of  permits  and 
cancellation  of  compliance  agreements 
should  not  impose  a  si^ificant 
paperwork  burden.  Further,  the  writt«i 
appeal  would  only  be  required  to 
include  the  facts  and  reasons  upon 
which  a  person  relies  to  show  that  the 
permit  was  wrong&illy  withdrawn  or 
the  compliance  agreement  was 
wrongfully  canceled. 

Sectiim-by-Section  Description  of 
Proposed  Rule 

The  proposed  rule  consists  of  the 
following  aecXicma: 

Section  319.40-!    Definitions 

This  section  would  establish 
definitions  of  terms  used  throughout  the 
regulations.  The  definitions  of 
Administrator,  APHIS,  Certificate, 
Compliance  agreement  Departmental 
permit.  Import.  Inspector,  Permit,  Plant 
pest.  Port  of  first  arrival.  Treatment 
Manual,  and  United  States  are 
consistent  with  our  use  of  these  terms 
in  other  foreign  quarantine  regulations 
in  part  319.  and  describe  the  framework 
in  which  we  propose  to  conduct 
operations  to  enfruce  our  regulations. 

A  key  definition.  Regulated  article. 
identifies  the  articles  to  which  the 
requirements  of  the  proposed  rule 
would  apply.  Our  intent  is  to  make  any 
imported  wood  article  a  regulated 
article  if  it  has  not  been  sufficiently 
processed  and  manufactured  to  remove, 
and  prevent  reinfestation  by,  any  pests 
that  might  be  associated  with  the  tree 
from  which  the  article  was  derived. 

The  definition  of  regulated  article 
would  include  a  great  variety  of 
materials  derived  from  trees.  Regulated 
articles  would  include  logs;  lumber; 
solid  wood  packing  materials;  any 
whole  tree;  any  cut  tree  or  any  jx)rtion 
of  a  tree,  not  solely  consisting  of  leaves, 
flowers,  fruits,  buds  or  seeds;  bark;  cork; 
laths;  bog  fuel  (small  wood  fragments 
used  as  friel  to  fire  a  furnace,  kiln,  or 
boiler);  sawdust;  painted  raw  wood 
products;  excelsior  (wood  wool);  wood 
chips;  wood  mulch;  wood  shavings; 
pickets;  stakes;  shingles;  humus; 
compost;  and  Utter.  Regulated  articles 
are  the  types  of  wood  and  wood 
products  that  often  have  pests 
associated  with  them.  Sometimes  the 
pests  are  fitMn  the  tree  from  which  the 
article  was  derived,  and  sometimes 
pests  that  attack  wood  can  b>ecome 
associated  with  regulated  articles  later 
in  the  production  and  shipping  process. 

The  definition  of  leguli^Bd  eittde 
would  also  includs  aay  aiticle 


designated  as  a  regulated  article  in 
accordance  with  §  319.40-2(f).  This 
provision  would  allow  an  inspector  to 
designate  articles  other  than  the  articles 
identified  in  the  definition  of  the  term 
regulated  artide  in  proposed  §  319.40- 
1  as  regulated  articles.  An  inspector  may 
designate  any  article  as  a  regulated 
ariicle  by  giving  written  notice  of  the 
designation  to  the  owner  or  person  in 
possession  or  control  of  the  article. 
Inspectors  may  destgnate  an  article  as  a 
regulated  aitide  after  determining  that: 

(1)  The  article  was  imported  in  the  same 
container  or  hold  as  a  regulated  article; 

(2)  other  articles  of  the  same  type 
imported  from  the  same  oountiy  have 
been  found  to  carry  plant  pests;  or  (3) 
the  article  appears  to  be  contaminated 
with  regulated  articles  or  soil.  This 
provision  would  give  APHIS  inspectors 
authority  to  regulate  articles  that  are  not 
defined  in  proposed  §319.40-1  as 
regulated  articles  in  situations  vsrhere 
the  articles  appear  to  present  a  nsk  of 
introducing  plant  pests.  The 
Administrator  will  implement 
rulemaking  to  add  articles  temporarily 
designated  as  regxilated  articles  to  the 
definition  of  regulated  article  in 
proposed  §319.40-1  if  importation  of 
the  article  appears  to  present  a  recurring 
risk  of  introducing  plant  pests. 

Manufactttred  wood  articles  such  as 
furniture  made  of  kiln  dried  lumber  and 
wooden  artwork  or  ornaments  (without 
bark)  would  not  be  regulated  articles. 
No  article  is  entirely  free  from  the  risk 
of  introduciitg  plant  pests,  and  there 
have  been  occasional  reports  of  plaht 
pests  fouiKi  in  or  associated  with 
imported  fumitxue  and  similar  articles; 
for  example,  wood  borers  emerging  from 
imported  fumitiu^  months  after 
importation.  However,  addressing  all 
risks  would  require  practically 
unlimited  resources,  and  the  proposed 
regulaiioos  mxist  focus  available 
resources  oc  those  articles  which  pose 
the  greatest  plant  pest  risk.  Therefore, 
the  definition  of  regiilated  articles 
includes  only  artidies  that  are 
unprocessed  or  have  received  only 
primary  processing.  Primary  processing 
is  defined  to  include  cleaning  (removal 
of  soil,  limbs,  and  foUage),  debarking, 
rough  sawing  (bucking  or  squaring), 
rough  shaping,  spraying  wiUi  fungicide 
or  insecticide  sprays,  and  fumigation. 

Articles  that  nave  received  more  than 
primary  processing  present  less  of  a  risk 
because  their  manufiicturing  processes 
destroy  many  plant  pests  associated 
with  the  articles,  and,  therefore,  they 
would  not  be  included  in  the  proposed 
definition  of  the  term  "regulated 
article."  The  provision  discussed  above 
to  allow  inspectocs  to  designate 
additional  aitkries  as  regulatad  aiticies 


would  address  plant  pest  rid(S 
associated  with  occasional  situations 
where  manufactured  articles  present  a 
significant  plant  pest  tick.  In  addition, 
APHIS  will  continue  to  evaluate  plant 
pest  risks  associated  with  importation  of 
articles  not  included  in  the  proposed 
definition  of  regulated  articles,  and  may 
propose  further  regulations  in  the  future 
to  address  these  risks. 

Solid  wsod  paddng  materiak 
(duimage,  crating,  pallets,  etc)  which 
are  unprocessed  or  subjected  only  to 
primary  processing  would  be  regulated. 
Sohd  wood  packing  materials  are 
commonly  used  in  association  with  the 
movement  of  a  very  large  volume  of 
goods  imparted  into  the  United  States. 
Currently,  the  only  requirement  applied 
to  imported  solid  %vood  packing 
materials  is  that  they  are  subfed  to 
insp>ection  at  the  port  of  first  arrival, 
followed  by  mandatory  treatment, 
destruction,  or  re-export  if  certain  plant 
pests  are  found.  Under  the  proposed 
regulations,  certain  soUd  wood  packing 
materials  would  have  to  meet  additional 
requirements  to  be  eligible  for  entry. 

We  also  propose  to  define  the  term 
"Seeled  (sealable)  container"  as  follotvs. 
"A  completely  enclosed  container 
designed  for  die  storage  or 
transportation  of  cargo  and  constructed 
of  metal  or  fiberglass,  or  other  rigid 
material,  providing  an  enclosure  u-hich 
prevents  the  entrance  or  exit  of  plant 
pests  and  is  accessed  through  doors  that 
can  be  closed  and  secured  with  a  lock 
or  seaL  Sealed  (sealable)  containers  are 
distinct  and  separable  from  the  means  of 
conveyance  carrying  them." 

This  definition  ofsaaled  container  is 
important  because  the  proposed 
regulations  require  that  various 
regulated  articles  be  enclosed  in  such 
containers  at  various  times,  to  prevent 
the  movement  of  plant  pests  to  or  from 
the  regulated  articles  in  the  containers. 

The  word  "lot"  is  defined  as  all  the 
regulated  articles  on  a  single  means  of 
conveyance  that  are  derived  from  the 
same  species  of  tree  and  were  subjected 
to  the  same  treatments  prior  to 
importation,  and  that  are  consigned  to 
the  same  person.  This  definition  is 
necessary  to  prevent  manipulation  of 
articles  because  some  of  the  proposed 
requirements  apply  to  each  "lot"  of 
regulated  articles.  For  example, 
proposed  §319.40-5(cM3)  imposes 
certain  requirements  on  tropical 
hardwood  logs  imported  in  lots  of  15  or 
fewer  logs;  tlw  definition  of  "lot"  would 
prevent  an  importer  from  importing  a 
shipment  of  60  such  logs  on  a  single 
means  of  conveyance  as  four  "separate" 
lots. 

The  proposed  regulations  require  that 
to  be  eligible  for  importation,  certain 
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>d  articles  must  be  free  frY>in  rot. 
I  rot  is  sometimes  caused  by 
;sts.  and  rot  also  renders  wood 
isceptible  to  some  other  plant 
/e  propose  to  define  "free  from 
nean  "[nlo  mcwe  than  two 
by  weight  of  the  regulated 
in  a  lot  show  visual  evidence  of 
ation  of  fungi  or  growth  of  other 
ganisms  that  cause  decay  and 
kdown  of  cell  walls  in  the 
d  articles."  We  beUeve  this 
i  is  consistent  with  common 
al  standards  for  rot  in  wood 
id  other  regulated  articles,  and 
n  effective  standard  for 
ung  plant  p>ests  associated  with 
inspectors  can  readily  enforce 
idard  for  wood  chips  by 
ng  samples  taken  from  wood 
pments,  and  calculating  the 
ige  of  rot  by  comparing  the 
of  chips  afflicted  by  rot  in  a 
:o  the  total  quantity  of  chips  in 
pie.  The  presence  of  rot  in  other 
regulated  articles  is  also 
le  through  inspection, 
proposed  definitions  establish 
;ubgroups  of  regulated  articles 
equirements  can  be  targeted  to 
roups  based  on  the  plant  pest 
;sented  by  each  and  the 
cial  practices  and  treatments 
;  for  each  subgroup.  The 
g  subgroups  of  regulated 
.vould  be  separately  defined. 
hips.  Defined  as  bark  fragments 
>r  shredded  from  log  or  branch 
Bark  chips  would  be  regulated 
many  plant  pests  are  associated 
k  on  trees,  and  some  plant  pests 
lain  with  the  bark  even  after  it 
ad  from  the  underlying  wood, 
s.  compost,  and  litter.  Defined 
lly  or  wholly  decayed  plant 
iumus,  compost,  and  fitter  is 
rived  from  forest  products  and 
cts.  This  material  would  be 
i  because,  if  untpeated,  it  is  a 
dium  for  plant  pests,  and  it  is 
id  as  a  soil  amendment,  where 
easily  spread  plant  pests  intp 
•onment. 

efined  as  the  bole  of  a  tree; 
timber  that  has  not  been 
awn.  Logs  are  regulated  because 
vide  ecological  niches  for  a 
iety  of  plant  pests.  Logs  and 
defined  below)  are  the  two  most 
:ially  important  regulated 
and  constitute  the  major 
)f  wood  imports. 
wood  packing  material.  Defined 
ior  (wood  wool),  sawdust,  and 
avings.  produced  as  a  result  of 
r  shaving  wood  into  small, 
and  curved  pieces.  While  the 
s  that  produce  these  materials 
'  remove  or  destroy  plant  pests 


associated  with  these  articles,  they  are 
regulated  because  they  may  become 
contanunated  with  plant  pests  after 
manufacture  if  the  loose  wood  packing 
materials  become  wet  or  come  in 
contact  with  other  materials  bearing 
plant  p)ests. 

Lumber.  Defined  as  logs  that  have 
been  sawn  into  boards,  planks,  or 
structural  members  such  as  beams. 
Lumber  would  be  regulated  because  it 
can  harbor  deep-wood  plant  pests. 

Solid  wood  packing  material.  Defined 
as  wood  packing  materials  other  than 
loose  wood  packing  materials,  including 
but  not  limited  to  duimage,  crating, 
pallets,  packing  blocks,  drums,  cases, 
and  skids,  that  are  used  or  for  use  with 
cargo  to  prevent  damage.  Solid  wood 
packing  materials  are  used  for  packing 
and  blocking  in  connection  with  both 
regulated  and  unregulated  articles.  Solid 
wood  packing  materials  would  be 
regulated  because  they  present  a  plant 
pest  risk  in  themselves  (especially  if 
they  are  not  free  from  bark  or  treated), 
and  because  when  used  in  connection 
with  the  movement  of  regulated  articles, 
they  may  either  spread  plant  pests  to  the 
regulated  articles  or  be  contaminated 
with  plant  pests  from  the  regulated 
articles. 

Tropical  hardwoods.  Defined  as 
hardwood  timber  species  which  grow 
only  in  tropical  climates.  We 
particularly  seek  comments  on  how  to 
improve  this  definition,  since  it  is 
virtually  impossible  to  list  all  hardwood 
species  that  grow  only  in  tropical 
climates. 

Wood  chips.  Defined  as  wood 
fragments  broken  or  shredded  from  any 
wood.  Wood  chips  are  usually  generated 
from  raw  wood,  but  occasionally  from 
manufactured  articles  made  of  wood. 
All  wood  chips  would  be  regulated 
because  some  plant  pests  survive  the 
process  that  produces  wood  chips  or 
may  contaminate  the  wood  chips  at  a 
later  time. 

Wood  mulch.  Defined  as  bark  chips, 
wood  chips,  wood  shavings,  or  sawdust 
intended  for  use  as  a  protective  or 
decorative  ground  cover.  Like  humus, 
compost,  and  litter,  the  use  of  wood 
mulch  would  tend  to  spread  any  plant 
pests  that  are  associated  with  it. 

Section  319.40-2    General  Prohibitions 
and  Restrictions;  Relation  to  Other 
Regulations 

This  section  would  establish  general 
requirements  for  importation  that  apply 
to  regulated  articles.  These  requirements 
would  include  a  permit  issued  by 
APHIS,  and  a  document  signed  by  the 
importer  that  contains  information 
about  the  genus  of  tree  from  which  the 
regulated  article  was  derived,  quantity, 


and  the  treatment  and  handling  of  the 
regulated  articles  prior  to  arrival  at  the 
port  of  first  arrival. 

The  proposed  permit  requirement 
would  ensure  that  for  each  request  to 
allow  importation  of  a  regulated  article, 
APHIS  has  determined  the  regulated 
article  is  ehgible  for  importation  in 
accordance  with  the  regulations  and  has 
given  permission  for  importation  of  the 
regulated  article  into  the  United  States. 

The  requirement  for  a  document 
signed  by  the  importer  (an  "importer 
document")  is  designed  to  provide 
APHIS  with  a  declaration  of  certain 
information  we  need  to  determine  the 
ehgibiUty  of  a  shipment  for  importation. 
We  would  require  that  the  importer 
provide  us  with  the  following 
information  in  this  docimient:  The 
genus  and  species  of  the  tree  from 
which  the  regulated  article  was  derived; 
the  country  and.  if  known,  the  locahty 
where  the  tree  from  which  the  regulated 
article  was  derived  was  harvested;  the 
quantity  of  the  regulated  article  to  be 
imported;  any  treatment  or  handling  of 
the  regulated  article  required  by  the 
proposed  regulations  which  was 
performed  prior  to  arrival  at  the  port  of 
first  arrival  in  the  United  States;  and  the 
use  for  which  the  regulated  article  in 
imported. 

This  section  would  also  state  that 
articles  that  meet  the  definition  of 
regulated  article,  but  are  allowed 
importation  for  propagation  or  human 
consumption  under  other  regulations  in 
7  CFR  part  319.  will  not  be  regulated 
under  proposed  §  319.40.  but  rather 
under  the  other  appropriate  regulations 
in  part  319. 

Finally,  this  section  would  establish  a 
separate  procedure  for  importing 
regulated  articles  by  the  United  States 
Department  of  Agriculture  under  a 
Departmental  permit  for  experimental, 
scientific,  or  educational  purposes. 

Section  319.40-3    General  Permits: 
Articles  That  May  Be  Imported  Without 
a  Specific  Permit;  Articles  That  May  Be 
Imported  Without  Either  a  Specific 
Permit  or  an  Importer  Document 

General  Permits.  This  section  would 
establish  a  number  of  general  permits 
issued  by  APHIS  for  the  importation  of 
articles  listed  in  this  section.  To  import 
these  articles,  importers  would  have  to 
comply  with  the  general  permit 
conditions  specified  in  this  section,  but 
they  would  not  have  to  obtain  a  specific 
permit  issued  to  them  by  APHIS. 

Exemption  from  Specific  Permits. 
This  section  would  exempt  most 
regulated  articles  that  originate  in 
Canada  and  states  in  Mexico  bordering 
the  United  States  from  the  specific 
permit  requirements  of  proposed 
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§  319.40-2,  and  from  most  of  the  other 
proposed  requirements  of  the 
regulations.  Most  regulated  articles  from 
Canada  and  from  Mexican  border  states 
do  not  present  a  risk  of  introducing 
exotic  plant  pests  if  imported  into  the 
United  States.  The  chmatic  conditions 
in  areas  on  both  sides  of  these  borders 
are  similar,  and  there  has  been  much 
trade  across  these  borders  for 
generations,  with  the  result  that  the 
same  plant  pests  generally  exist  on  both 
sides  of  the  borders.  Therefore,  we 
propose  to  allow  most  regulated  articles 
from  Canada  and  Mexican  border  states 
to  be  imported  without  restriction  under 
the  regulations,  except  that  they  must  be 
accompanied  by  documents  verifying 
their  origin  (to  prevent  transshipment  of 
regulated  articles  &x)m  other  places), 
and  would  be  subject  to  inspection  and 
other  requirements  in  proposed 
§  318.40-9  (discussed  below).  To 
prevent  the  possibility  that  regulated 
articles  from  Canada  or  Mexican  border 
states  may  have  originated  in  or  been 
moved  through  other  areas  where  they 
may  have  been  exposed  to  plant  pests, 
regulated  articles  imported  from  Canada 
or  Mexican  border  states  must  be 
accompanied  by  a  document  signed  by 
the  importer  stating  that  the  regulated 
articles  are  derived  from  trees  harvested 
in,  and  never  before  moved  outside, 
Canada  or  states  in  Mexico  adjacent  to 
the  United  States  border. 

However,  certain  regulated  articles 
from  Canada  and  Mexico  present  a  risk 
of  spreading  citrus  diseases,  and  would 
not  be  covered  by  this  general 
exemption  for  regulated  articles  from 
Canada  and  Mexican  border  states. 
Regulated  articles  not  covered  by  this 
exemption  would  include  articles  of  the 
subfamilies  Aurantioideae,  Rutoideae, 
and  Toddalioideae  of  the  botanical 
family  Rutaceae.  Both  Canada  and 
Mexico  are  under  quarantine  for  citrus 
diseases  in  accordance  with  7  CFR 
319.19,  which  prohibits  importation 
into  the  United  States  of  plants  or  plant 
parts,  except  fruit  or  seeds,  of  these 
subfamilies  from  Canada  and  Mexico. 
To  address  the  citrus  disease  risk,  the 
proposed  regulations  would  allow 
regulated  articles  from  these  subfamilies 
to  be  imported  from  Canada  and 
Mexico,  but  only  if  they  are  imported  in 
accordance  with  the  proposed 
regulations. 

This  section  would  also  exempt  solid 
wood  packing  materials  used  as  packing 
for  regulated  articles  from  the  specific 
permit  requirements  that  would 
otherwise  apply  to  imported  solid  wood 
packing  materials.  The  exemption  for 
solid  wood  packing  materials  would 
provide  as  follows: 


•  If  the  solid  wood  packing  material 
is  being  used  as  packing  for  a  regulated 
article,  there  is  a  risk  that  plant  pests 
associated  with  the  packing  material 
could  attack  the  regulated  article  in 
transit,  and  there  is  a  risk  that  plant 
pests  associated  with  the  regulated 
article  could  attack  the  sohd  wood 
packing  material.  Therefore,  we  propose 
to  require  that  solid  wood  packing 
materials  used  as  packing  for  regulated 
articles  be  treated  to  destroy  plant  pests 
prior  to  importation,  using  a  heat, 
fumigation,  or  preservative  treatment 
described  below  in  §  319.40-7. 
Alternatively,  solid  wood  packing 
material  which  is  free  of  bark  and  poses 
less  of  a  risk  of  introducing  plant  pests 
would  be  eligible  for  importation  if  it 
meets  all  the  importation  and  entry 
conditions  specified  in  the  permit 
issued  for  the  regulated  article  the  solid 
wood  packing  material  is  used  to  move. 
(It  would  generally  be  possible  for  solid 
wood  packing  materials  to  meet  the 
same  requirements  imposed  on  the 
regulated  articles  moved  with  them  only 
when  the  requirements  are  a  specific 
treatment,  e.g.,  heat,  fumigation,  or 
preservative.  Regulated  articles  would 
often  be  subject  to  requirements  packing 
materials  cannot  readily  meet,  e.g.,  a 
maximum  time  limit  between  harvest 
and  shipment.) 

While  treatment  of  solid  wood 
packing  materials  is  necessary,  we  do 
not  believe  a  separate  permit  for  the 
solid  wood  packing  material  is  needed, 
since  in  most  cases  the  regulated  article 
the  solid  wood  packing  materials 
accompany  will  have  a  permit  and  an 
importer  document.  Therefore,  we 
propose  that  if  the  solid  wood  packing 
material  was  treated  prior  to 
importation,  that  fact  could  be  recorded 
in  a  document  signed  by  the  importer 
and  accompanying  the  shipment. 

We  do  not  propose  to  require  that 
solid  wood  packing  materials  must  be 
treated  immediately  before  they  are 
used  to  move  regulated  articles  or 
within  any  maximum  time  preceding 
their  use.  Once  solid  wood  packing 
materials  are  treated,  the  plant  pest  risk 
associated  with  the  solid  wood  packing 
materials  is  reduced  to  a  level  similar  to 
manufactured  wood  articles  that  are  not 
regulated.  We  do  not  believe  there  is  a 
significant  enough  risk  of  reinfestation 
after  treatment  of  solid  wood  packing 
materials  to  require  that  they  be  treated 
within  a  fixed  time  prior  to  their  use  to 
move  regulated  articles.  Also,  in  view  of 
the  vast  volume  of  solid  wood  packing 
materials  used  and  reused  in  shipping, 
we  believe  requiring  that  such  materials 
be  treated  within  a  fixed  time  prior  to 
their  use,  or  retreated  if  they  were 
treated  earlier,  would  impose  a 


substantial  economic  burden  without 
significantly  reducing  plant  pest  risk. 

•  If  the  solid  wood  packing  material 
is  being  used  as  packing  for  an  article 
that  is  not  a  regulated  article,  there  is 
less  risk  that  plant  pests  frnm  the  solid 
wood  packing  material  will  attack  the 
article  being  moved.  Still,  it  is  important 
to  prevent  such  solid  wood  packing 
materials  frx)m  introducing  plant  pests. 
The  plant  pests  of  particular  concern  are 
the  type  found  on  or  under  bark 
attached  to  solid  wood  packing 
materials.  Such  plant  f>ests  could  spread 
to  wood  articles  in  the  United  States 
after  the  solid  wood  packing  materials 
are  unloaded  and  discarded  or  reused. 
Therefore,  we  propose  that  solid  wood 
packing  materials  used  as  packing  for 
articles  that  are  not  regulated  articles 
must  be  either:  (1)  Totally  free  from 
bark,  and  apparently  free  from  live  plant 
pests,  or  (2)  treated  prior  to  importation, 
using  a  heat,  fumigation,  or  preservative 
treatment  described  below  in  §  319.40- 
7.  Again,  we  do  not  believe  a  specific 
permit  is  necessary  to  enforce  this 
requirement.  We  propose  that  solid 
wood  packing  materials  be  accompanied 
by  a  document  signed  by  the  importer  , 
and  accompanying  the  solid  wood 
packing  material.  This  document  would 
affirm  that  the  solid  wood  packing 
material  either:  (1)  Is  totally  free  from 
bark,  and  apparently  tree  from  live  plant 
pests,  or  (2)  was  treated  prior  to 
importation,  using  a  heat,  fumigation,  or 
preservative  treatment  described  below 
in  §319.40-7. 

Sohd  wood  packing  materials 
imported  as  cargo,  i.e.,  not  in  actual  use 
as  packing,  would  not  be  exempted  from 
the  specific  permit  and  importer 
document  requirements  and  would  have 
to  be  imported  in  accordance  with 
requirements  for  lumber  in  proposed 
§  319.40-5  or  §  319.40-6,  discussed 
below. 

Exemption  From  Both  Specific  Permit 
and  Importer  Document  Requirements 

This  section  would  also  exempt  dry 
loose  wood  packing  materials  (excelsior, 
sawdust,  and  wood  shavings)  from  the 
specific  permit  requirement  and  the 
importer  document  requirement, 
whether  they  are  imported  in  use  as 
packing  material  or  not  in  use  (i.e.,  as 
cargo).  The  processes  by  which  loose 
wood  packing  materials  are  produced 
generally  remove  any  significant  pest 
risk  that  may  be  associated  with  them, 
and  we  propose  to  admit  them  only  if 
they  are  dry  (to  control  rot),  and  are 
inspected  at  the  port  of  first  arrival. 

Bamboo  timber  that  is  free  of  leaves 
and  seeds  and  that  has  been  sawn  or 
split  lengthwise  and  dried  presents  only 
a  minimal  plant  pest  risk  and  therefore 
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the  article's  intended  use  that  may  afl^ect 
pest  dissemination  risk); 

10.  The  name  and  address  of  the 
applicant  and,  if  the  applicant's  address 
is  not  within  the  United  States,  the 
name  and  address  of  an  agent  in  the 
United  States  whom  the  applicant 
names  for  acceptance  of  service  of 
process;  and. 

1 1 .  A  statement  certifying  the 
applicant  as  the  importer  of  record. 

This  information  is  needed  to 
determine  whether  the  regulated  article 
covered  by  the  application  is  eligible  for 
importation  and  to  coordinate  APHIS 
activities  for  enforcing  the  regulations  at 
ports  of  ^rst  arrival  and  elsewhere  (e.g., 
at  processing  facilities  operating  under 
compliance  agreements;  see  §  319.40-8 
below). 

Proposed  §  319.40-4(b)  states  that 
when  APHIS  reviews  a  permit 
application,  it  would  first  determine 
whether  the  regulated  article  covered  by 
the  applicaticm  is  eligible  for 
importation  under  either  §  319.40-5, 
"Importation  requirements  for  specified 
articles  from  specified  countries,"  or 
§  319.40-6,  "Universal  importation 
options."  discussed  below.  If  the 
regulated  article  is  eligible  for 
importation  under  either  of  these 
sections,  APHIS  would  issue  a  permit 
for  the  importation  of  the  regulated 
article  idoitified  in  the  application. 
However,  APHIS  would  not  issue  a 
permit  to  any  applicant  who  has  had  a 
permit  withdrawn  due  to 
noncompliance  with  the  regulations 
within  the  past  12  months,  unless  the 
permit  has  been  reinstated  upon  appeal. 

If  the  regulated  article  is  not  eligiole 
for  importati(Hi  under  either  proposed 
§  319.40-5  or  proposed  §319.40-6. 
APHIS  would  review  the  application  by 
applying  the  plant  pest  risk  assessment 
standards  contained  in  proposed 
§  319.40-11.  This  process  is  designed  to 
deal  with  (1)  regulated  articles  whose 
importation  is  not  specifically  provided 
for  in  the  regulaticms,  and  (2)  regulated 
articles  that  are  named  in  the 
regulations,  but  that  are  proposed  for 
importation  without  treatments  or 
safeguards,  or  under  a  combinati(Mi  of 
treatments  and  safeguards  not  provided 
for  in  the  regulations.  Under  this 
process,  APHIS  would  assess  the  plant 
pest  risk  presented  by  the  proposed 
importation  and  determine  whether, 
and  under  what  conditions,  importation 
of  the  regulated  article  should  be 
allowed. 

II  this  pest  risk  assessment  reveals 
that  the  nature  of  the  regulated  article 
presents  a  negligible  riaic  of  introducing 
plant  pests  into  the  United  Slates,  and, 
therefore,  bo  in^Mttatiea  conditioiis  are 
needed,  APHIS  would  issue  e  permit  for 


importation  of  the  regulated  article.  The 
permit  may  only  be  issued  in  unique 
and  imforeseen  circumstances  when  the 
importation  is  not  expected  to  reoccur. 
We  do  not  expect  that  many  regulated 
articles  would  be  found  to  qualify  on 
this  basis,  because  most  regulated 
articles  present  greater  than  a  negligible 
plant  pest  risk  that  justifies  treatment, 
handling,  or  other  importation 
conditions.  However,  we  do  expect  that 
occasionally  regulated  articles  may  be 
found  to  present  negUgible  plant  pest 
risk.  Under  this  provision  we  would 
allow  the  importation  of  such  regulated 
articles  with  a  minimtun  of  regulatory 
burden,  i.e.,  with  only  a  permit  to 
document  that  APHIS  has  determined 
that  the  regulated  article  may  be 
imported  subject  to  inspection  and  other 
requirements  in  proposed  §  319.40-9. 

Some  applicants  may  wish  to  import 
regulated  articles  under  conditions  or 
treatments  that  are  not  ciurently 
prescribed  by  the  regulations.  If  the  pest 
risk  assessment  reveals  that  importation 
of  the  regulated  articles  under  the 
conditions  proposed  in  the  appUcation, 
or  under  other  conditions  acceptable  to 
the  applicant,  would  not  result  in  a 
significant  risk  of  introducing  plant 
pests  into  the  United  States,  APHIS 
would  implement  rulemaking 
containing  the  applicable  conditions  for 
importation.  If  the  regulations  are 
amended  to  include  the  new  conditions, 
APHIS  would  issue  a  permit  for 
importation  of  the  regulated  articles. 

We  propose  that  no  permit  will  be 
issued  to  an  appHcant  who  has  had  a 
permit  withdrawn  during  the  12  months 
prior  to  receipt  of  the  permit  application 
by  APHIS,  unless  the  withdrawn  permit 
has  been  reinstated  upon  appeal.  This 
provision  appears  necessary  to  ensure 
that  applicants  who  have  had  a  permit 
withdirawn  under  the  procedures  in 
proposed  §  319.40— 4(d)  are  not  able  to 
immediately  reapply  for  a  new  permit. 
We  believe  this  provision  is  necessary  to 
discoiuage  violation  of  the  regulations, 
and  to  support  the  effectiveness  of  the 
permit  system  as  a  tool  to  help  exclude 
plant  pests  from  the  United  States. 

Proposed  §  319.40-4(c)  states  that 
even  if  a  permit  has  been  issued  for  the 
importation  of  a  regulated  article,  the 
regulated  article  may  be  imported  only 
if  all  applicable  requirements  of  the 
subpart  are  met  and  only  if  an  inspector 
at  the  port  of  arrival  determines  that  no 
measures  pursuant  to  the  Federal  Plant 
Pest  Act  or  the  Plant  Quarantiiie  Act  are 
necessary  with  respect  to  the  regulated 
article.  We  induded  this  propowd 
provision  to  ensure  tlwt  those  who  are 
issued  a  permit  imderstand  that  the 
issuance  of  a  permit  does  not  guarantee 
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that  the  regulated  articles  that  are  the 
subject  of  the  permit  can  be  imported. 

Proposed  §  319.40-4  would  also 
authorize  us  to  withdraw  a  permit  if  an 
inspector  or  the  Administrator 
determines  that  the  person  to  whom  a 
permit  is  issued  has  violated  any 
provision  of  subpart  319.40.  This 
section  also  allows  a  permit  holder  to 
appeal  the  denial  or  withdrawal  of  a 
permit,  and  to  obtain  a  hearing  on  the 
denial  or  withdrawal. 

Section  319.40-5    Importation  and 
Entry  Requirements  for  Specified 
Articles 

This  section  proposes  requirements 
for  the  importation  of  specific  regulated 
articles. 

Bamboo  timber.  Bamboo  imported  for 
propagation  would  not  be  regulated 
under  proposed  §  319.40,  but  would 
continue  to  be  regulated  in  accordance 
with  §  319.34.  our  regulations  that 
currently  apply  to  bamboo  nursery 
stock. 

Bamboo  timber  consisting  of  whole 
culms  or  canes  would  be  allowed  to  be 
imported  into  Guam  or  the  Northern 
Mariana  Islands  subject  to  inspection 
and  other  requirements  in  §  319.40-9. 
Any  bamboo  timber  consisting  of  whole 
culms  or  canes  would  be  allowed  into 
Guam  and  the  Northern  Mariana  Islands 
because  the  plant  pests  of  concern 
associated  with  bamboo  culms  or  canes 
are  already  present  in  these  islands  and 
not  in  other  parts  of  the  United  States. 

Bamboo  timber  consisting  of  whole 
culms  or  canes  that  are  completely  dry 
as  evidenced  by  lack  of  moisture  in 
node  tissue  may  be  imported  into  any 
part  of  the  United  States  subject  to 
inspection  and  other  requirements  in 
proposed  §  319.40-9.  Absence  of 
moisture  in  the  node  ti.ssue  indicates 
that  the  bamboo  is  not  capable  of 
propagation,  which  would  be  the  major 
avenue  for  spread  of  plant  pests  from 
bamboo  timber. 

Monterey  pine  logs  and  lumber  from 
Chile  and  New  Zealand;  Douglas-fir  logs 
and  lumber  from  New  Zealand.  The 
importation  requirements  established 
for  logs  and  lumber  from  these  species 
are  designed  to  control  the  plant  pest 
risks  identified  in  "Pest  Risk 
Assessment  of  the  Importation  of  Pinus 
radiata  and  Douglas-fir  Logs  from  New 
Zealand"  (the  New  Zealand  assessment; 
see  footnote  3)  and  the  "Pest  Risk 
Assessment  of  the  Importation  of  Pinus 
radiata  Logs  from  Chile"  (the  Chile 
assessment;  see  footnote  4). 

The  New  Zealand  assessment 
screened  over  300  plant  pests  that  have 
been  recorded  on  Monterey  pine  and 
Douglas-fir  in  New  Zealand,  and 
included  detailed  studies  of  the  plant 


pest  risks  associated  with  four  insects 
and  two  pathogenic  fimgi  that  were 
identified  as  representative  of  the 
groups  of  organisms  posing  the  greatest 
potential  plant  pest  problem.  The 
insects,  which  are  all  deep  wood  borers 
that  would  not  be  removed  from  logs  by 
surface  treatments,  are  Kalotermes 
brouni  (New  Zealand  brownwood 
termite).  Platypus  apicalis  [Platypus 
gracilis)  (native  pinhole  borer). 
Prionoplus  reticularis  (huhu  beetle),  and 
Sirex  noctilio  (a  wood  wasp).  The 
pathogenic  fungi  are  Leptographium 
tnincatum  and  Amylostereum 
areolatum. 

The  Chile  assessment  screened  insect 
pests  from  eight  orders  associated  with 
Monterey  pine  in  Chile  (Coleoptera. 
Hemiptera.  Homoptera.  Hymenoptera. 
Isoptera.  Lepidoptera.  Orthoptera, 
Thysanoptera).  Ten  insects  with  the 
greatest  risk  potential  were  chosen  as 
subjects  of  individual  pest  risk 
assessments:  introduced  pine  bark 
beetles  [Hylurgus  ligniperda,  Hylastes 
ater,  and  Orthotomicus  erosus);  bark 
weevils  of  the  genus  Rhyepbenes;  a  pine 
bark  anobiid  [Ernobius  mollis);  a  siricid 
{Urocerus  gigas  gigas):  wood-boring 
beetles  [Buprestis  novemmaculata, 
Colobura  alboplagiata,  Callideripbus 
laetus);  termites  (Cryptotermes  brevis, 
Neotermes  chilensis,  Porotermes 
quadricollis):  the  spiny  pine  caterpillar 
[Ormiscodes  cinnamonea);  a  bagworm 
[Thanatopsyche  chilensis);  white  grubs 
[Hylamorpha  spp..  Bmchysternus  sp.. 
Sericoides  sp.);  and  the  European  pine 
shoot  moth  [Rhyacionia  buoliana). 

Four  types  of  diseases  of  radiata  pine 
in  Chile  were  evaluated  in  detail  for 
plant  pest  risk:  Diplodia  shoot  blight 
(Sphaeropsis  sapinea),  needle  diseases 
[Dothistroma  pini,  among  others),  stain 
fungi  [Opbiostoma  spp.).  and  root/stem 
rots  [Armillaria  spp..  Phellinus  spp.). 

The  plant  pest  risk  assessment 
process  was  used  to  evaluate  these  plant 
pests  of  potentially  high  risk.  Of  the 
insect  pests  of  Monterey  pine  in  Chile, 
only  the  bark  beetle  Hylurgus  ligniperda 
was  found  to  have  a  high  plant  pest  risk 
potential.  Among  the  pathogens,  the 
stain  fungi  [Ophiostoma  spp.)  present  a 
moderate  to  high  risk.  Other  plant  pests 
found  to  present  significant  but  lesser 
risks  were  bark  weevils  of  the  genus 
Rhyepbenes,  the  siricid  Urocerus  gigas 
gigas,  the  termites  Neotermes  chilensis 
and  Porotermes  quadricollis,  and  the 
wood-boring  beetles  Buprestis 
novemmaculata  and  Colobura 
alboplagiata. 

We  are  proposing  that  Monterey  pine 
from  Chile,  and  Monterey  pine  and 
Douglas-fir  from  New  Zealand,  may  be 
imported  only  under  conditions  that 
will  prevent  the  introduction  of  the 


plant  pests  discussed  above.  The 
importation  requirements  and 
treatments  needed  to  control  the  risk  of 
introducing  these  plant  pests  into  the 
United  States  would  also  serve  to 
prevent  the  introduction  of  other  plant 
pests  that  were  identified  in  the  Chile 
and  New  Zealand  assessments.  For 
example,  we  propose  to  require  methyl . 
bromide  fumigation  of  the  logs  prior  to 
importation  to  help  reduce  the  risk 
associated  with  the  four  insects  named 
above.  The  required  methyl  bromide 
fumigation  would  also  destroy  other 
plant  pests  identified  in  the  Chile  and 
New  Zealand  assessments  (such  as 
insects  of  the  families  Cerambycidae. 
Curculionidae,  Termopsidae,  and 
Scolytidae),  eliminating  the  need  to 
develop  separate  requirements  to 
address  the  risks  presented  by  the  other 
plant  pests.  Similarly,  we  propose  to 
require  that  both  logs  and  lumber 
imported  from  Chile  and  New  Zealand 
be  sent  to  facilities  in  the  United  States 
that  will  heat  treat  products  generated 
from  the  logs  and  lumber.  This 
requirement  primarily  addresses  the 
pathogenic  fungi  Leptographium 
tnincatum,  Ophiostoma.  and 
Amylostereum  areolatum.  but  the  heat 
treatment  will  also  destroy  any  other 
plant  pests  associated  with  the  logs  and 
lumber,  in  the  unlikely  event  that  such 
plant  pests  survived  the  methyl  bromide 
fumigation  or  became  associated  with 
the  regulated  article  following  methyl 
bromide  fumigation. 

We  propose  the  following 
requirements  for  importation  of 
Monterey  pine  logs  from  Chile  and  New 
Zealand,  and  for  Douglas-fir  logs  from 
New  Zealand.  Some  of  the  handling  and 
treatment  requirements  apply  prior  to 
importation,  some  at  the  port  of  first 
arrival,  and  some  after  movement  of  the 
logs  to  a  facility  for  processing  in  the 
United  States. 

The  requirements  that  would  apply  to 
these  logs  prior  to  importation  include 
a  reo'iirement  that  the  logs  be  from  live 
healthy  trees  which  are  apparently  free 
of  plant  pests,  plant  pest  damage,  and 
decay  organisms.  This  requirement 
would  eliminate  logs  that  present  a  high 
risk  of  introducing  plant  pests  into  the 
United  States.  Another  pre-importafion 
requirement  is  that  the  logs  be  debarked 
and  fumigated  with  methyl  bromide 
within  45  days  of  the  date  the  trees  are 
felled,  in  accordance  w  ..h  §  319.40-7  of 
the  proposed  regulations.  Debarking 
would  remove  plant  pests  associated 
with  the  bark  and  would  enable 
inspection  to  reveal  holes  made  by 
wood-boring  plant  pests.  Methyl 
bromide  fumigation  would  be  required 
because  it  effectively  controls  plant 
pests  that  may  be  associated  with  the 
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The  fKility  must  heat  treat  the  logs, 
lumber,  or  other  products  within  certain 
time  limits,  to  minimize  risks  of  plant 
pests  spreading  from  the  articles.  For 
wood  imported  as  logs,  including 
sawdust,  wood  chips,  or  other  products 
generated  from  the  logs,  this  time  limit 
is  60  days  fitxm  the  date  the  logs  arrive 
at  the  port  of  first  arrival.  For  imported 
raw  lumber,  the  limit  is  30  days.  1^ 
time  limit  is  longer  for  logs  because  it 
takes  facilities  longer  to  schedule  and 
perform  cutting  operations  to  convert 
logs  into  lumber  or  other  products,  than 
it  takes  to  heat  treat  articles  that  arrive 
at  the  facility  as  already  cut  lumber. 

Sawdust,  wood  chips  and  waste 
generated  from  the  logs  at  the 
processing  facility  would  have  to  be 
burned,  heat  treated  in  accordance  with 
proposed  §  319.40-7(c)  or  proposed 
§  319.40-7(d),  or  otherwise  processed  in 
a  manner  that  will  destroy  plant  pests 
associated  with  the  sawdust,  wood 
chips,  or  waste. 

These  time  limits  would  reduce 
opportimities  for  the  logs  and  lumber  to 
be  processed  other  than  in  accordance 
with  the  regulations,  and  would  reduce 
the  time  during  which  our  inspectors 
monitor  compliance  to  a  manageable 
span  of  time  for  each  shipment.  The 
time  limits  also  reduce  the  time  during 
which  any  plant  pests  that  may  be 
associated  with  the  regulated  articles 
could  escape  to  surrounding  areas  or 
contaminate  other  articles. 

Compoeting  or  use  as  mulch  of  the 
sawdust,  wood  chips,  and  waste 
generated  by  sawing  or  processing  the 
logs  would  be  prohibited  unless  the 
composting  or  use  as  mulch  was 
preceded  by  fumigation  in  accordance 
with  proposed  §  319.40-7{f)(3)  or  heat 
treatment  in  accordance  with  proposed 
§  319.40-7(c)  or  S  319.40-7(d).  This 
would  reduce  the  risk  of  the  spread  of 
plant  pests.  We  also  propose  to  allow 
wood  chips,  sawdust,  and  waste 
generated  from  processing  the  logs  to  be 
moved  for  processing  to  another  facility 
operating  under  a  compliance 
agreement  fw  processing,  if  they  are 
moved  in  enclosed  trucks  to  control 
plant  pest  risk  in  transit. 

The  importation  requirements  we 
propose  for  raw  lumber  of  Monterey 
pine  species  from  Chile  or  New  Zealand 
and  Douglas-fir  species  from  New 
Zealand  are  similar  to  the  requirements 
for  logs  of  the  same  species  in  proposed 
§  319.40-5{b)(l).  The  primary  difference 
is  that  we  do  not  propose  to  require 
fumigation  with  methyl  bromide  for  the 
lumber*.  Fumigation  would  not  be 


reqiiired  because  in  general,  lumber  is 
more  easily  inspected  and  therefore 
represents  less  plant  pest  risk  than  logs 
with  regard  to  deep  wood  boring 
insects.  For  limiber  cut  in  Chile  or  New 
Zealand,  die  waste  materia)  sta3rs  in 
Chile  or  New  2^1and,  reducing  plant 
pest  risk.  Also,  the  process  of  cutting  the 
lumber  frequently  exposes  any  deep 
wood  boring  insects  diat  are  present, 
and  affected  lumber  would  not  be 
shipped.  The  remaining  requirements, 
including  heat  treatment  with  moisture 
reduction  at  the  Hft<tinaiifti\  in  the 
United  States,  would  provide  protection 
against  the  introduction  of  plant  pests. 

Tropical  hardwood  logs  and  lumber. 
The  importation  of  tropical  hardwoods 
into  the  United  States  tends  to  involve 
relatively  small  shipments  (compared  to 
softwooos)  of  high-quality,  high- value 
products  such  as  teak  and  mahogany.  In 
general,  tropical  hardwoods  present  less 
plant  pest  risk  for  the  United  States 
because  the  great  majority  of  plant  pests 
associated  with  them  cannot 
successfully  become  estabhshed  in  most 
areas  of  the  United  States  due  to 
climatic  conditions. 

We  anticipate,  based  on  previous 
importations  of  tropical  hardwoods,  that 
most  importers  will  wish  to  import 
debarked  tropical  hardwoods.  We 
propose  to  allow  debarked  tropical 
hardwood  logs  and  lumber  to  be 
imported  subject  to  inspection  and  other 
requirements  of  proposed  §  319.40-9. 
Inspection  would  allow  us  to  confirm 
the  nature  of  the  shipment  and  check  for 
pests  on  the  logs. 

Some  importOTS  may  wish  to  import 
tropical  hardwood  k>gs  that  have  not 
been  debarked.  We  propose  to  require 
methyl  bromide  fumigation  as  a 
requirement  for  these  logs,  to  control 
plant  pests  that  may  be  associated  with 
the  bark.  However,  we  also  propose  to 
alknv  small  lots  of  logs  with  bark  (15 
logs  or  fewer)  to  be  imported  subject  to 
inspection  and  other  requirements  in 
proposed  §  319.40-9,  rather  than 
fumigation.  Although  effective 
inspection  of  logs  with  bark  is  time- 
consuming  for  our  inspectors,  some 
imfKjrters  wish  to  import  tropical 
hardwoods  with  bark,  but  are  concerned 
that  fumigation  will  damage  their 
market  value.  We  believe  we  can 
accommodate  this  desire  by  allowing 
inspection  instead  of  fumigation  for 
small  lots  (15  logs  or  fewer).  Our 
operational  experience  inspecting 
hardwood  log  shipments  at  ports  leads 
us  to  believe  we  can  readily  inspect  lots 
of  15  or  fewer  hardwood  logs.  However, 
because  Hawaii,  Puerto  Rico,  and  the 


*How«vei.  raw  himber  would  have  to  be 
fumigslMl  tf  it  is  aitpmi  in  tha  lam*  bold  or 


conuiner  m  logs.  Set  ptoposcd  f  3T9.40- 
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Virgin  Islands  of  the  United  States  have 
climates  that  are  conducive  to  the 
establishment  of  tropical  hardwood 
pests,  we  would  not  allow  this 
provision  to  be  used  to  import  tropical 
hardwoods  into  these  places. 

Temperate  hardwoods.  Temperate 
hardwood  logs  and  lumber  from  any 
place  could  be  imported  in  accordance 
with  the  universal  importation  options 
described  in  §  319.40-6.  Otherwise,  we 
propose  to  establish  lesser  requirements 
for  the  importation  of  temperate 
hardwood  logs  and  lumber  (with  or 
without  bark)  from  all  places  except 
countries  in  Asia  that  are  wholly  or  in 
part  east  of  60°  East  Longitude  and 
north  of  the  Tropic  of  Cancer.  We  Would 
prohibit  importing  temperate 
hardwoods  from  this  area  (unless  they 
are  imported  in  accordance  with  the 
universal  importation  options  in 
§  .319.40-6)  because  the  "Pest  Risk 
Assessment  of  the  Importation  of  Larch 
from  Siberia  and  the  Soviet  Far  East" 
(the  Siberian  assessment;  see  Footnote 
2)  identified  a  large  variety  of  plant 
pests  associated  with  larch  and 
hardwoods  in  this  area.  Many  of  these 
plant  pests  have  the  potential  to  infest 
extensive  areas  of  one  or  more  forest 
tyi>es  in  the  United  States,  where  they 
could  cause  massive  defoliation  and 
other  damage.  At  this  time,  we  do  not 
know  of  treatments  or  requirements, 
short  of  the  universal  importation 
options,  that  have  been  demonstrated  to 
effectively  destroy  the  plant  pests  of 
concern  identified  in  countries  in  Asia 
that  are  wholly  or  in  part  east  of  W  East 
Longitude  and  north  of  the  Tropic  of 
Cancer. 

We  propose  that  temperate  hardwood 
logs  (with  or  without  bark)  and  lumber 
from  all  other  places  may  be  imported 
if  fumigated  in  accordance  with 
proposed  ^  319.40-7(0  prior  to  arrival  in 
the  United  States  and  if  subject  to 
inspection  and  other  requirements  in 
proposed  §  319.40-9.  Although  we  do 
not  have  detailed  plant  pest  risk 
assessment  infonnation  of  the  type 
collected  by  the  Siberian  assessment  for 
temperate  hardwoods  from  all  other 
areas  of  the  world,  both  our  operational 
experience  and  available  plant  p<^ 
distribution  data  suggest  that  requiring 
fumigation  of  such  hardwood  imports 
would  effectively  destroy  plant  pests  of 
the  type  likely  to  be  associated  with 
temperate  hardwood  logs  and  lumber 
and  is  a  reasonable  measure  to  guard 
cgainst  possible  unicnown  plant  pests 
that  could  be  a.s&ociated  with  their 
importation.  We  have  many  years  of 
experience  inspecting  small  volumes  of 
temperate  hardwood  logs  imported  each 
year  from  various  parts  of  the  world  (not 
including  the  area  covered  by  the 


Siberian  assessment).  Temperate 
hardwood  articles  imported  to  date  tend 
to  be  high  quality  logs  that  were 
selected,  harvested  and  handled  with 
care,  resulting  in  a  low  degree  of  plant 
pe.st  risk.  Our  experience  inspecting 
such  shipments  has  not  revealed  tiicm 
to  be  infested  with  plant  pests,  and 
consequently  we  propose  to  allow 
importation  of  temperate  hardwood  logs 
and  lumber  subject  to  fumigation  and 
inspection  and  other  requirements  in 
proposed  §  319:40-9.  However,  if  hiture 
plant  pest  risk  assessments  or 
interceptions  of  plant  pests  associated 
with  temperate  hardwood  shipments 
indicate  a  greater  plant  pest  risk  than  is 
currently  apparent,  we  would  increase 
the  restrictions  on  importation  of 
temperate  hardwoods. 

Regulated  Articles  Associated  With 
Exclusively  Tropical  Pests.  There  are 
some  plant  pests  that  would  not  be  of 
concern  unless  they  are  introduced  into 
areas  of  the  United  States  with  a  tropical 
climate  because  they  cannot  survive 
outside  of  tropical  areas.  Regulated 
articles  that  have  been  identified  by  a 
pest  risk  assessment  as  possibly  being 
infested  solely  with  p)ests  that  can 
successfully  become  established  only  in 
tropical  climates  would  therefore  be 
subject  to  the  following  conditions: 

(1)  The  regulated  article  may  be 
imported  only  to  a  destination  in  the 
continental  United  States;  and 

(2)  The  regulated  article  may  be 
prohibited  entry  into  tropical  or 
subtropical  areas  of  the  United  States 
specified  in  the  permit. 

This  provision  would  allow  us  to 
issue  permits  for  the  im]x>rtation  of 
regulated  articies  into  nontropical  areas 
of  the  United  States,  if  the  only  pests 
associated  with  the  articles  need 
tropical  conditions  to  survive. 

Section  319.40-6    Universul 
Importation  Options 

This  section  would  establish 
Importation  requirements  for  several 
classes  of  regulated  articles.  These 
standards  are  designed  to  allow 
importation  of  regulated  articles  from 
any  source  under  conditions  that  will 
not  present  a  significant  risk  of  entry  of 
known  plant  pests  and  unknov,7i  plant 
pests  that  may  be  associated  with  them. 
These  standards  may  be  used  for 
importation  of  regulated  articles  not 
specifically  addressed  in  §319.40-5.  For 
example,  logs  from  Sil>eria  could  be 
imported  in  accordance  with  proposed 
§  3 19.40-6(a)  of  this  section. 

The  efficacy  of  treatments  and  the 
standards  for  perfonning  the  treatments 
required  by  proposed  §  319.40-6  are 
discussed  below  in  proposed  §  319.40- 
7.  The  requirements  use  a  variety  of 


approaches  to  destroy  plant  pests  prior 
to  importation,  or  to  contain  and 
segregate  regulated  articles  so  that  plant 
f)ests  carmot  spread  from  them,  until  the 
regulated  articles  are  processed  in  the 
United  States  in  a  manner  tJtaTwould 
destroy  the  plant  pests.  We  propose 
imiversal  importation  options  for  the 
following  regulated  articles:  logs; 
lumber;  wood  chips  and  bark  chips; 
wood  mulch,  humus,  compost,  and 
litter:  and  cork  and  bark. 

All  regulated  articles  that  would  be 
allowed  importation  under  proposed 
§  319.40-6  would  require  a  permit  in 
accordance  with  proposed  *»  319.40-4, 
and  would  be  subject  to  inspection  and 
other  requirements  of  proposed 
§319.40-9. 

Lof.s.  We  propose  that  logs  from  any 
place  may  be  imported  if  prior  to 
importation  the  logs  have  been  debarked 
in  accordance  with  proposed  §  319.40- 
7(b)  and  heat  treated  in  accordance  with 
proposed  §  319.40-7(c).  During  the 
entire  interval  between  treatment  and 
export  the  logs  must  be  stored  and 
handled  in  a  marmer  which  excludes 
any  access  to  the  logs  by  plant  pests. 

lAimber.  We  propose  that  lumber  from 
any  place  may  be  imported  if  prior  to 
importation  the  lumber  has  been  heat 
treated  in  accordance  with  proposed 
§  319.40-7(c),  or  heat  treated  with 
moisture  reduction  in  accordance  with 
proposed  §  319.40-7(d),  and  if  the 
lumber  is  imported  under  the  follovkring 
conditions: 

•  During  shipment  to  the  United 
States,  no  other  regulated  article  (other 
than  soUd  wood  packing  materials)  is 
permitted  on  the  means  of  conveyance 
vn\h  the  lumber,  unless  the  lumber  and 
the  other  regulated  articles  are  in 
separate  holds  or  separate  sealed 
containers,  or,  if  the  lumber  and  other 
regulated  articles  are  mixed  in  a  hold  or 
sealed  cx>ntainer,  all  the  regulated 
arlicl'^s  have  been  heat  treated  in 
accordance  with  proposed  *(  319.40- 
7(c),  or  heat  treated  with  moisture 
reduction  in  accordance  with  proposed 
§  319.40-7(d).  Lumber  on  the  vessel's 
deck  must  be  in  a  sealed  container, 
unless  the  lumber  has  been  heat  treated 
with  moisture  nxiuction  in  accordance 
with  proposed  §319.40-7((1).  Thesfl 
requirements  would  conlrnl  possible 
movement  of  plant  pests  to  or  from 
other  r^ulated  articles. 

•  If  lumber  has  been  heat  treated  in 
afXordanc;e  with  proposed  ?» 319.40- 
7(c),  that  fact  must  be  recorded  on  the 
importer  document  accompanying  the 
lumber,  or  by  a  permanent  marking  on 
each  piet»  of  lumber  in  the  form  of  the 
letters  "HT"  or  the  words  "Heat 
Treated."  If  lumber  has  been  heat 
treated  with  moisture  reduction  in 
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containers  carrying  the  wood  chips  or 
bark  chips.  Wood  chips  or  bark  chips  on 
the  vessel's  deck  must  be  in  a  sealed 
container.  These  requirements  would 
control  possible  movement  of  plant 
pests  to  or  from  other  regulated  articles. 

•  Imported  wood  chips  or  bark  chips 
must  be  consigned  to«  facility  operating 
under  a  compliance  agreement  in 
accordance  with  §  319.40-8.  The  wood 
chips  or  bark  chips  must  be  burned, 
heat  treated  in  accordance  with 
proposed  §  319.40-7(c)  or  §  319.40-7(d), 
or  otherwise  processed  in  a  manner  that 
will  destroy  any  plant  pests  associated 
with  the  wood  chips  or  bark  chips 
within  30  days  of  arrival  at  the  facility. 
We  do  not  want  to  allow  imported  chips 
to  be  stored  for  long  periods  of  time 
because  this  increases  the  opportunities 
for  movement  of  plant  pests  from  the 
chips.  Mulching  and  composting  of  the 
wood  chips  or  bark  chips  are  prohibited 
unless,  prior  to  use,  the  wood  chips  or 
bark  chips  that  are  to  be  mulched  or 
composted  are  fumigated  in  accordance 
with  proposed  §319. 40-7(f)(3)  or  heat 
treated  in  accordance  with  proposed 

§  319.40-7(c)  or  proposed  §  319.40-7(d). 
Mulching  or  composting  of  unfumigated 
chips  would  distribute  the  chips  in  soil 
and  enhance  opportunities  for  plant 
pest  movement. 

•  The  wood  chips  or  bark  chips  must 
be  free  from  rot  at  the  time  of 
importation,  unless  accompanied  by  an 
importer  document  stating  that  the 
entire  lot  was  fumigated  with  methyl 
bromide  in  accordance  with  proposed 
§319.40-7(0(3)  or  heat  treated  in 
accordance  with  proposed  §  319.40-7 
(c)  or  (d).  Wood  chips  or  bark  chips 
which  have  not  been  fumigated  with 
methyl  bromide  in  accordance  with 
proposed  §  319.40-7(0(3)  or  heat  treated 
in  accordance  with  proposed  §  3 19.40- 
7  (c)  or  (d)  and  which  an  inspector  finds 
not  to  be  fr»^e  fromrot  will  be  refused 
entry  into  the  United  States. 

Wood  mulch,  humus,  compost,  and 
litter.  We  propose  that  wood  mulch, 
humus,  compost,  and  litter  from  any 
place  may  be  imported  if  accompanied 
by  an  importer  document  stating  that 
the  wood  mulch,  humus,  compost,  or 
litter  was  fumigated  in  accordance  with 
proposed  §  319.40-7(0(3)  or  heat  treated 
in  accordance  with  proposed  §  319.40- 
7  (c)  or  (d).  These  treatments  effectively 
destroy  all  plant  pests  commonly  found 
in  wood  mulch,  humus,  compost,  and 
litter. 

Cork  and  bark.  Large  amounts  of  cork 
are  imported  each  year,  and  in  general 
only  hitchhiking  and  opportunistic 
plant  pests  have  been  associated  with  its 
importation.  Varying  amounts  of  other 
barks  are  imported  for  food  or  spices 
(particularly  cinnamon),  or  for  the 


manufacture  of  chemicals  or  medicines 
(e.g.,  yew  bark  for  taxol  production). 

Based  on  APHIS  inspections  of 
imported  bark  at  ports  of  entry,  we  do 
not  beUeve  that  importations  of  cork 
and  cork  bark,  cinnamon  bark,  and  other 
bark  intended  for  food  or  manufacture 
of  medicine,  or  chemicals  extraction 
represent  a  significant  plant  pest  risk  if 
the  bark  is  free  from  rot  when  impo.-ted. 

Therefore,  we  propose  that  cort  and 
cork  bark,  cinnamon  bark,  and  other 
bark  to  be  used  for  food,  manufacture  of 
medicine,  or  chemical  extraction  may  be 
imported  ifiree  from  rot  at  the  time  of 
importation/ami  if  subject  to  inspection 
and  other  requih*mejit6  of  proposed 
§319.40-9. 

Section  319.40-7     Treatments  and 
Safeguards 

This  proposed  section  describes  the 
methods  for  conducting  several 
treatments  that  are  required  in  other 
parts  of  the  regulations  in  connection 
with  importing  regulated  articles.  The 
descriptions  of  the  treatments  generally 
establish  minimum  acceptable 
standards  and  attempt  to  allow  persons 
eiriploying  the  treatments  a  degree  of 
latitude  as  to  exactly  how  to  meet  the 
treatment  standards. 

APHIS  has  studied  these  treatments 
and  determined  that  they  are  effective 
means  for  eliminating  any  significant 
plant  pest  risk  in  regulated  articles  for 
which  their  use  is  required.  No  one 
treatment  is  a  panacea  for  all  plant 
pests;  the  treatments  assigned  for 
various  regulated  articles  reflect  the 
plant  pest  risks  associated  with  the 
regulated  articles.  We  continue  to 
evaluate  the  effectiveness  of  other 
treatments,  and  it  is  likely  that  this 
section  of  the  regulations  will  be  revised 
from  time  to  time  as  new  information  on 
treatments  becomes  available. 

Many  regulated  articles  may  only  be 
imported  if  accompanied  by  an  importer 
document  that  certifies  that  the 
regulated  articles  have  been  subjected  to 
treatments  which  we  propose  to  be 
required  prior  to  importation  of 
regulated  articles.  Proposed  §  319.40- 
7(a)  concerns  APHIS  actions  in  the 
event  that  importer  docimients  or  other 
documents  accompanying  regulated 
articles  prove  to  be  inaccurate.  Under 
this  proposed  provision,  if  APHIS 
determined  that  a  document  required 
for  the  importation  of  regulated  articles 
is  inaccurate,  the  regulated  articles 
which  are  the  subject  of  the  document 
would  be  refused  entry  into  the  United 
States.  In  addition,  if  Uie  inaccurate 
document  was  a  certificate  issued  by  the 
government  of  a  foreign  country,  APHIS 
could  determine  not  to  accept  any 
further  certificates  for  the  importation  of 
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regulated  articles  in  accordance  with 
this  subpart  h'om  a  country  in  which  an 
inaccurate  certificate  is  issued,  and 
APHIS  could  determine  not  to  allow  the 
importation  of  any  or  all  regulated 
articles  from  any  such  country,  until 
corrective  action  acceptable  to  APHIS 
establishes  that  certificates  issued  in 
that  country  in  the  future  will  be 
accurate. 

There  is  no  general  requiren>ent  in  the 
proposed  regulations  that  treatments 
performed  outside  the  United  States 
must  be  performed  under  the 
supervision  of  an  APHIS  in.'spector.  To 
ensure  the  proper  application  of 
treatments  and  safeguards  that  do  nut 
occur  under  direct  APHIS  super\'ision, 
APHIS  will  conduct  monitoring 
inspections  of  treatments  and  saff>guards 
applied  in  foreign  rountrios  in 
accordance  with  this  section. 

I^roposed  paragraphs  (b)  through  (g)  of 
§  310.40-7  contain  the  minimum 
requirements  for  the  following 
treatments;  Debarking;  heat  treatment; 
heat  treatment  with  moisture  reduction; 
surface  pesticide  treatments;  methyl 
bromide  fiimigation;  and  preservative 
treatir>ents.  Various  combinations  of 
these  treatments  are  r^uired  for  the 
impcrtdtion  of  regulated  articles  in 
accordance  with  proposed  §319.40-5 
and  §  319.40-6.  The  requirements  for 
performing  each  treatment  are  discussed 
below. 

Detxirklng.  The  proposed  standard  is 
that  for  regulated  articles  except  raw 
lumber,  no  more  than  2  percent  of  the 
surface  of  ail  regulated  articles  in  s  lot 
may  retain  bark,  with  no  single 
regulated  article  retaining  bark  on  more 
than  5  percent  of  its  surface.  For  raw 
lumtier,  debarking  must  remove  100 
percent  of  the  bark.  (Heat  treated  lumber 
may  retain  up  to  2  percent  of  bark 
because  the  heat  treatment  substantially 
reduces  the  plant  pest  risk  ) 

Debarking  would  be  effective  in 
eliminating  plant  pests  and  pathogens 
on  the  surface  of  the  logs,  as  well  as 
those  found  within  and  immediately 
beneath  the  bark.  Debarldng  would 
facilitate  inspection  for  the  presence  of 
boring  insects  at  the  port  of  first  arrival. 
Inspecting  bark  on  large  quantities  of 
logs  is  a  difficult,  time-consuming 
process  and  would  not  be  practical. 

Tu  be  effective,  bark  removal  mu.st  be 
tliorough.  From  a  practical  viewpoint, 
APHIS  recognizes  that  complete 
removal  of  every  scrap  of  bark  is 
probably  impossible,  except  fur  lumber. 
A  toleranr*  level  of  2  percent,  with  no 
single  regulated  article,  except  raw 
lumber,  retaining  bark  on  more  than  5 
percent  of  its  surface,  appears 
reasonable  to  us  based  on  our 
experience  inspecting  regulated  articles 


at  ports  and  observing  commercial 
debarking  operations.  We  beheve  that 
the  plant  pest  risk  associated  with  the 
remainmg  2  f)ercent  of  bark  on  an 
imported  regulated  article  would  not  be 
significant  because  of  the  other 
regulatory  measures  applied  to 
importation  of  the  regulated  article, 
which  may  include  (depending  on  the 
type  of  regulated  article)  treatments 
such  as  surface  pesticide  sprays  and 
fumigation. 

Heat  treatment.  We  propose  that  heat 
treatment  procedures  may  employ 
steam,  hot  water,  kilns,  exposure  to 
microwave  energy,  or  any  other  method 
that  raises  the  temperature  of  the  center 
of  each  treated  regulated  article  to  at 
least  56  "C  and  maintains  the  regulated 
article  at  that  center  temperature  for  at 
lea.st  30  minutes.  For  regulated  articles 
he.at  treated  prior  to  arrival  in  the 
United  States,  during  the  entire  interval 
between  treatment  and  export  the 
regulated  article  must  be  stored, 
handled,  or  safeguarded  in  a  manner 
which  excludes  any  reinfestation  of  the 
regulated  article  by  plant  pests. 

Heat  in  various  fonns  has  long  been 
used  as  a  nonchemical  treatment  for 
wofxi.  The  efficacy  of  heat  tr»'.atments 
depends  on  heating  the  treated  article 
throughout  to  a  temperature  that  v«ll 
kill  plant  pests.  Based  on  the  available 
scientific  literature^  and  inspection  of 
beat-treated  materials,  we  have 
determined  that  heating  any  article  until 
the  center  of  the  article  reaches  at  least 
55  "^2  and  maintaining  that  temperature 
for  at  least  30  minutes  will  destroy  plant 
pests.  To  reduce  the  risk  that  heat- 
treated  regulated  articles  could  become 
reconfaminated  with  plant  pests, 
between  heat  treatment  and  export  the 
regulated  article  must  be  stored, 
handled,  or  safeguarded  in  a  manner 
which  excludes  any  reinfestation  of  the 
regulated  article  by  plant  pests.  This 
protection  could  he  accomplished  using 
a  wide  variety  of  methods,  such  as 
shrink-wrap  plastic  covers  or  storage  in 
pest-free  warehou.ses.  Another  safeguard 
available  is  treatment  with  surface 
pesticide  sprays  every  30  days  prior  to 
departure,  in  accordance  with  proposed 
§§319.40-6(a)  and  319.40-7(e).  and  we 
believe  these  spray  treatments  would 
control  risks  of  reinft^tation  of  heat 
treated  articles  prior  to  shipment. 

We  do  not  believe  we  can  currently 
develop  a  useful  list  of  effective 
safeguarding  methods  without  leaving 
oiit  many  possibilities  that  businesses 
may  wish  to  employ.  We  intend  to 
review  importer  projp^osals  for  safeguard 
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record,  and  are  available  upon  requpst  to  the  ofTice 
Identif.ed  in  Hm  FURTHER  MFORIMTKM  CONTACT. 


techniques  during  our  permit  approval 
process,  and  we  will  inform  importers  at 
that  time  whether  the  safi^guards  they 
propose  to  use  are  adeouate. 

Heat  treatment  nuist  oe  performed 
only  at  a  facility  where  APHIS  or  an 
inspector  authorized  by  the  national 
government  of  the  country  in  which  the 
facility  is  locattni  has  inspected  the 
facility  and  determined  that  its 
operation  complies  v^th  the  standards 
of  the  regulations  for  performing  heat 
treatment.  We  beheve  such  inspection  is 
necessary  to  ensure  that  heat  treatment 
facilities  attain  the  necessary  time- 
temperature  combinations  needed  to 
destroy  pests.  However,  inspection  of 
facilities  performing  heat  treatment  with 
moisture  reduction  is  not  necessary, 
because  the  effectivene5a  of  heat 
treatment  with  moisture  reduction  can 
be  measured  by  testing  the  moisture 
content  of  treated  articles  at  the  port  of 
arrival,  as  discussed  below. 

Heut  treatment  with  moisture 
reduction.  This  is  a  form  of  heat 
treatment  that  is  also  designed  to  reduce 
the  moisture  c«mtent  of  the  treated 
regulated  article,  eliminating  deep  wood 
plant  pests  and  making  the  regulated 
article  less  vulnerable  to  reinfestation  by 
some  plant  pest*.  We  propose  that  heat 
treatment  with  moisture  reduction  may 
employ  dry  heat,  exposure  to 
microwave  energy,  or  any  other  method 
that  raises  the  temperature  of  the  centrr 
of  each  treated  regulated  article  to  at 
least  5B  "C.  maintains  the  regulated 
articles  at  that  center  temperature  for  at 
least  30  minutes,  and  reduces  the 
moisture  content  of  the  regulated  article 
to  20  percent  or  less,  as  measured  by  an 
electrical  conductivity  meter.  Electrical 
conductivity  meters  are  devices  in 
common  use  in  wood  industries  that 
calculate  the  moisture  content  of  wood 
by  measuring  the  electrical  condudiv  ity 
of  the  wood,  which  varies  with  its 
moisture  content  and  density.  As 
necessary,  our  inspectors  will  use 
electrical  conductivity  meters  to 
confirm  the  moisture  content  of 
regulated  articles. 

Regulated  articles  heat  treated  with 
moisture  reduction  prior  to  arrival  in 
the  United  States  would  also  have  to  ba 
stored,  handled,  or  safeguarded  in  a 
manner  which  excludes  any 
reinfestation  of  the  reguh?ed  article  by 
plant  pests  during  the  time  the  articlf-s 
are  stored  between  heat  treatment  and 
exf>ort. 

Surface  pesticide  treatments.  In 
general,  the  proposed  regulations  do  not 
employ  surface  pesticide  sprays  or  flips 
as  a  primary  treatment  to  eliminate 
plant  pests;  instead,  these  treatments  are 
used  to  provide  prophylactic  protection 
during  the  period  when  treated 
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icles  are  awaiting  shipment 
I  States.  Their  purpose  is  to 
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years.  The  characteristics  of  methyl 
bromide  treatments  are  discussed 
below. 

Methyl  bromide  diffuses  laterally  and 
downward  readily,  and  upward  slowly. 
These  characteristics  make  blower  or 
fan  circulation  essential,  at  least  during 
the  first  15-60  minutes,  to  ensure 
thorough  gas  distribution.  In  addition, 
circulation  enhances  penetration.  A 
volatilizer  is  necessary  when 
introducing  methyl  bromide. 

Studies  nave  shown  that  methyl 
bromide  fumigation  effectively  kills 
plant  pests  if  conducted  in  a  way  that 
e.nsures  exposure  of  the  entire  article  to 
the  necessary  gas  concentration  for  the 
necessary  time.  Hov%ever,  circumstances 
during  treatment  can  reduce  the 
effectiveness  of  the  fumigation.  In 
particular,  because  the  diffusion  of 
methyl  bromide  through  frozen  wood  is 
sharply  reduced,  it  is  necessary  that 
regulated  articles  be  maintained  at  a 
temperature  above  freezing  throughout 
fumigation. 

The  following  minimum  standards  for 
methyl  bromide  fumigation  treatment 
are  proposed  for  the  listed  regulated 
articles.  We  are  providing  two  options 
for  applying  each  treatment.  The  person 
applying  the  treatment  can  follow  a 
schedule  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual  (the 
Treatment  Manual),  which  is 
incorporated  by  reference  at  7  CFR 
300.1  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  The  treatment 
schedules  specify  the  exact  length  of  the 
treatment,  the  initial  methyl  bromide 
concentration,  and  subsequent  points 
during  the  treatment  when  the 
concentration  must  be  checked.  Under 
an  alternative  option  provided  by  our 
proposal,  the  Treatment  Manual  methyl 
bromide  concentration  is  not  used, 
although  all  other  Treatment  Manual 
requirements  for  fumigation  must  be 
followed.  Instead,  the  treatment  must 
produce  a  specified  concentration-time 
product,  which  represents  the 
concentration  of  methyl  bromide 
multiplied  by  the  hours  of  fumigation. 
The  concentration-time  product 
specified  for  each  treatment  was 
calculated  to  ensure  that  the  treatment 
would  effectively  destroy  plant  pests  at 
the  temperature  range  allowed  for  the 
treatment. 

For  example,  one  treatment 
requirement  for  logs  states  that  schedule 
T-312  from  the  Treatment  Manual  may 
be  used,  or  else  the  treatment  can  be 
conducted  at  a  temperature  of  over  5°C. 
by  introducing  methyl  bromide  at  a 
concentration  of  at  least  240  g/m'  and 
maintaining  it  long  enough  to  achieve  a 
concentration-time  product  of  17,280 
gram-hours.  Simple  arithmetic  allows 


calculation  of  the  necessary  duration  of 
the  treatment  depending  on  the 
concentration  of  methyl  bromide 
employed.  If  the  concentration  used  is 
240  g/m^,  the  logs  must  be  fumigated  for 
72  hours  (240  x  72  =  17,280).  If  a 
concentration  of  300  g/m'  is  used  the 
logs  must  be  fumigated  for  57.6  hours, 
and  so  on. 

Any  method  of  fumigation  that  meets 
or  exceeds  the  specified  temperature/ 
time/concentration  products  is 
acceptable.  Information  documenting 
the  effectiveness  of  methyl  bromide 
fumigation  for  various  articles  when 
used  in  accordance  with  the  specified 
concentration-time  products  is  available 
through  the  office  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  document.  The  methyl  bromide 
fumigation  treatments  proposed  by  this 
document  are  as  follows: 

Logs.  We  propose  two  fumigation 
requirements  for  logs,  based  on  - 
treatment  schedules  T-312  and  T-404 
in  the  Plant  Protection  and  Quarantine 
Treatment  Manual.  In  general  T-312  has 
been  used  in  the  past  for  logs,  and  T- 
404  for  other  wood  products.  Persons 
employing  these  fumigation  treatments 
can  either  follow  the  specific  T-312  or 
T— 404  treatment  schedules,  or  employ 
other  fumigation  techniques  that  result 
in  the  same  methyl  bromide  exposure 
and  concentration  levels. 

For  the  T-312  alternative,  the  logs 
and  the  ambient  air  must  be  at  a 
temperature  of  5°C  or  above  throughout 
fumigation.  The  fumigation  must  be 
conducted  using  schedule  T-312 
contained  in  the  Treatment  Manual.  In 
lieu  of  the  schedule  T-312  methyl 
bromide  concentration,  fumigation  may 
be  conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  240  g/ 
m^  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
17,280  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 

For  the  T-404  alternative,  the  logs 
and  the  ambient  air  must  be  at  a 
temperature  of  5°C  or  above  throughout 
fumigation.  The  fumigation  nusl  be 
conducted  using  .schedule  T-4G4 
contained  in  the  Treatment  Manual.  In 
lieu  of  the  schedule  T-404  methyl 
bromide  concentration,  fumigation  may 
be  conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  120  g/ 
m'  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
1920  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 

Lumber.  For  fumigation  of  lumber,  we 
propose  that  the  lumber  and  the 
ambient  air  must  be  at  a  temperature  of 
5'C  or  above  throughout  fumigation. 
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The  himigafion  must  be  conducted 
using  schedule  T— 104  contained  in  the 
Treatment  Manual.  In  lieu  of  the 
schedule  T-404  methyl  bromide 
concentration,  himigation  may  be 
conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  120  g/ 
m'  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
1920  gram-hoiu^  calculated  on  the 
initial  methyl  bromide  concentration. 

Regulated  articles  other  than  logs  or 
lumber.  We  propose  that  if  regulated 
articles  other  than  logs  and  lumber  and 
the  ambient  air  are  at  a  temperature  of 
21°C  or  above  throughout  fumigation, 
the  fumigation  must  be  conducted  using 
schedule  T— 104  contained  in  the 
Treatment  Manual  (i.e.,  the  subschedule 
applicable  to  articles  at  a  temperature  of 
21°C  or  above).  In  lieu  of  ihe  schedule 
T— 404  methyl  bromide  concentration, 
fumigation  may  be  conducted  with  an 
initial  methyl  bromide  concentration  of 
at  least  48  g/m'  with  exposure  and 
concentration  levels  adequate  to  provide 
a  concentration-time  product  of  at  least 
760  gram-hours  calculated  on  the  initial 
methyl  bromide  concentration. 

We  propose  that  if  the  ambient  air  and 
the  regulated  articles  other  than  logs  or 
lumber  are  at  a  temperature  of  4.5- 
20.5°C  throughout  fumigation,  the 
fumigation  must  be  conducted  using 
schedule  T-404  contained  in  the 
Treatment  Manual  (i.e.,  the  schedule 
applicable  to  articles  at  a  temperature  of 
4.5-20.5°C),  or,  using  any  fumigation 
method  with  an  initial  methyl  bromide 
concentration  of  at  least  120  g/m'  with 
exposure  and  concentration  levels 
adequate  to  pro\'ide  a  concentration- 
time  product  of  at  least  1920  gram-houjs 
calculated  on  the  initial  dosage. 

Preservatives.  Numerous  chemicals 
are  in  commercial  use  as  preservative 
treatments  for  wood,  and  application  of 
some  of  these  chemicals  protects  wood 
from  insects  and  fungi  for  long  periods 
of  time,  often  years.  However,  some 
insects  or  pathogens  already  present 
deep  in  the  wood  may  not  be  killed  by 
topical  applications. 

Methods  of  application  for 
preservatives  include  dipping,  pressure 
treating,  and  injection  into  drill  holes 
(either  directly  or  in  gelatin  capsules). 
Target  organisms  are  mainly  wood- 
decay  fungi.  The  most  common  purpose 
of  apphcation  is  to  lengthen  the  useful 
life  of  rough  timber  used  for  fence  posts, 
marine  pilings,  bridge  timbers,  railroad 
ties,  and  utility  poles. 

We  propose  to  authorize  any 
preservative  treatment  that  uses  a 
preservative  product  that  is  registered 
by  the  EPA.  Preservative  treatments 
would  have  to  be  performed  in 


accordance  with  EPA-approved  label 
directions. 

Section  319.40-8    Processing  at 
Facilities  Operating  Under  Compliance 
Agreements 

We  propose  to  allow  the  importation 
of  some  regulated  articles  that  may 
continue  to  present  a  low  level  risk  of 
introducing  plant  pests  into  the  United 
States  until  the  time  the  regulated 
articles  are  processed.  To  prevent  the 
introduction  of  plant  pests  from  these 
regulated  articles  into  the  environment, 
we  propose  to  require  that  such  articles 
be  moved  from  the  port  of  first  arrival 
to  a  processing  facility  and  processed 
there,  under  conditions  contained  in  the 
compliance  agreement  that  are  based  on 
the  nature  of  the  regulated  articles  and 
the  nature  of  the  destination  faciUty, 
that  would  prevent  the  introduction  of 
plant  pests. 

To  ensure  that  such  facilities  operate 
in  a  manner  that  will  prevent 
introduction  of  plant  pests,  we  propose 
to  require  that  such  facilities  operate 
undtr  a  compliance  agreement  signed 
with  .APHIS.  Each  compliance 
agreement  would  be  developed  and 
signed  in  conjunction  with  issuance  of 
a  permit  to  import  regulated  articles. 
The  compliance  agreement  would 
specify  safeguards  necessary  to  prevent 
spread  of  plant  pests  from  the  facility, 
such  as  disinfestation  practices, 
covering  or  container  requirements, 
requirements  for  disposal  of  waste  wood 
or  byproducts,  requirements  to  ensure 
the  processing  method  efTectively 
destroys  plant  pests,  and  application  of 
chemical  materials  in  accordance  with 
the  Treatment  Manual.  Each  compliance 
agreement  would  also  state  that  APHIS 
mspectors  must  be  allowed  access  to  the 
facility  to  monitor  compliance  with  the 
requirements  of  the  compliance 
agreement  and  the  regulations. 

This  section  also  proposes  that  an 
inspector  supervising  enforcement  of  a 
compliance  agreement  may  cancel  the 
agreement,  orally  or  in  writing,  if  the 
person  who  entered  into  the  compliance 
agreement  fails  to  meet  its  conditions. 
We  also  propose  provisions  to  appeal 
cancellation  of  a  compliance  agreement 
and  to  obtain  a  hearing  on  the 
cancellation  if  there  is  a  conflict  as  to 
any  material  fact.  These  requirements 
would  aid  enforcement  of  compliance 
agreement  provisions  and  protect  the 
rights  of  persons  who  enter  into 
compliance  agreements. 

Ehiring  initial  implementation  of  the 
proposed  regulations,  the  requirements 
of  each  compliance  agreement  would  be 
set  as  we  collect  information  about  the 
regulated  articles  imported  in 
accordance  with  this  provision  and  the 


physical  layout  and  operating 
procedures  of  the  facilities.  Over  time, 
we  may  be  able  to  develop  standardized 
compliance  agreements  for  different 
types  of  facilities.  If  this  occurs,  we  will 
pubhsh  a  proposed  rule  in  the  Federal 
Register  describing  standard 
compliance  agreements. 

Section  319.40-9    Inspection  and  Other 
Requirements  at  Port  of  First  Arrival 

This  section  proposes  standards  for 
enforcement  of  the  proposed  regulations 
at  the  ports  where  imported  regulated 
articles  arrive  in  the  United  States.  This 
section  states  that  an  inspector  may 
order  imported  regulated  articles 
assembled  for  inspection  at  the  port  of 
first  arrival,  or  at  any  other  place 
prescribed  by  an  inspector,  at  a  place 
and  time  and  in  a  manner  designated  by 
an  inspector;  that  an  inspector  may 
order  a  regulated  article  to  be  treated  or 
re-exported  if  the  shipper  or  importer 
does  not  Comply  with  regulatory 
requirements  or  the  shipment  is 
contaminated  with  plant  pests  or 
prohibited  contaminants;  and  requires 
that  regulated  articles  meet  certain 
marking  and  identity  requirements 
designed  to  assist  inspection  and 
processing  of  regulated  articles  at  the 
port.  This  section  also  allows  inspectors 
to  take  samples  from  regulated  articles 
for  the  purpose  of  determining  whether 
the  regulated  articles  contain  plant 
pests. 

Proposed  §  319.40-9  contains  the 
following  specific  requirements: 

•  Procedures  for  ail  regulated  articles 
We  propose  that  all  regulated  articles 
imported  would  be  inspected  If  the 
inspector  finds  signs  of  plant  pests  on 
or  in  the  regulated  article,  or  finds  that 
the  regulated  article  may  have  been 
associated  with  other  articles  infested 
with  plant  pests,  the  regulated  article 
must  be  cleaned  or  treated  as  required 
by  an  inspector,  and  the  regulated 
articles  and  any  products  of  the 
regulated  articles  shall  be  subject  to 
reinspection,  cleaning,  and  treatment  at 
the  option  of  an  inspector  at  any  time 
and  place  before  all  applicable 
requirements  of  this  subpart  have  been 
accomplished. 

Regulated  articles  would  be 
assembled  for  inspection  at  the  port  of 
first  arrival  at  a  place  and  time  and  in 
a  manner  designated  by  an  inspector.  If 
an  inspector  finds  that  a  shipment  of 
regulated  articles  imported  into  the 
United  States  is  so  infested  with  a  plant 
pest  that,  in  the  judgment  of  the 
inspector,  the  regulated  article  cannot 
be  cleaned  or  treated,  or  contains  soil  or 
other  prohibited  contaminants,  the 
entire  shipment  may  be  refused  entry 
into  the  United  States. 
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necessary  arrival  information.  We  do 
not  believe  this  notice  would  be 
particularly  burdensome  to  importers, 
and  we  believe  it  is  needed  to  allow  our 
inspectors  to  prepare  for  a  shipment, 
and  to  allow  them  to  ensure  that 
incompatible  shipments  (i.e.,  situations 
where  articles  from  one  shipment  could 
spread  pests  to  another  shipment)  are 
not  accidentally  mingled  on  docks. 

Section  319.40-10    Costs  and  Charges 

This  proposed  section,  which  is 
consistent  with  similar  language  in  our 
other  regulations  in  part  319.  addresses 
the  availability  of  inspector  services  and 
the  distribution  of  costs  associated  with 
importation  of  regulated  articles.  The 
services  of  an  inspector  during  regularly 
assigned  hours  of  duty  and  at  the  usual 
places  of  duty  would  be  furnished 
without  cost  to  the  importer.  The 
inspector  may  require  the  importer  to 
furnish  any  labor,  chemicals,  packing 
materials,  or  other  supplies  required  in 
handling  regulated  articles  under  the 
regulations.  APHIS  would  not  be 
responsible  for  any  costs  or  charges, 
other  than  those  identified  in  this 
section. 

Section  3 1 9.40-1 1     Pest  Risk 
Assessment  Standards 

As  discussed  above,  proposed 
§3ig.40-4(b)(2)  states  that  if  APHIS 
reviews  an  application  to  import 
regulated  articles  and  finds  that  the 
proposed  importation  is  not  allowed 
under  the  existing  regulations,  a  pest 
risk  assessment  would  be  performed  to 
determine  whether  the  importation 
could  be  accomplished  under 
conditions  not  in  the  current 
regulations.  If  such  conditions  (e.g.. 
treatment  or  handling  requirements, 
limits  on  the  source,  type,  or  quantity  of 
the  regulated  articles,  etc.)  are  identified 
through  a  plant  pest  risk  assessment, 
APHIS  would  implement  rulemaking  to 
add  the  newly  identified  conditions. 
After  the  regulations  are  amended, 
APHIS  could  issue  an  import  permit  for 
the  request  that  initiated  the  plant  pest 
risk  assessment  process. 

Proposed  §319.40-11  contains  the 
plant  pest  risk  assessment  standards  we 
would  apply  in  making  such  decisions. 
This  section  is  based  on  a  model  of 
plant  pest  risk  assessment  developed  by 
USDA  and  utilized  extensively  in  the 
Chile,  New  Zealand,  and  Siberian 
assessments.  This  proposed  section  does 
not  attempt  to  provide  a  complete 
foundation  in  the  discipline  of  risk 
assessment,  or  to  describe  every  factor 
that  APHIS  may  find  relevant  to 
decisions  on  whether  or  not  to  propose 
new  conditions  for  importation  of 
regulated  articles.  Instead,  these 


standards  describe  the  type  of  plant  pest 
risk  information  that  must  be  collected 
and  evaluated  in  the  course  of  our  (>lant 
pest  risk  assessments,  and  some  factors 
used  to  distinguish  risk  categories  and 
to  evaluate  the  effectiveness  of  various 
mitigation  measures.  This  proposed 
section  does  not  provide  an  exact 
formula  for  how  we  would  determine 
whether  or  not  to  admit  a  particular 
regulated  article,  because  it  is 
impossible  to  develop  an  exact  formula 
for  such  decisionmaking.  Although  the 
proposed  new  section  would  not 
provide  the  public  with  an  exact 
formula  for  determining  whether 
particular  regulated  articles  should  be 
imported,  it  would  provide  a  substantial 
amount  of  information  about  APHIS 
decisionmaking  in  this  area. 

For  each  pest  risk  assessment  for  a 
regulated  article  considered  for 
importation,  we  need  to  collect  and 
assess  information  regarding  the 
probability  that  plant  pests  will 
accompany  the  regulated  article,  and  the 
probability  that  any  plant  pests  that  may 
accompany  the  regulated  article  could 
become  established  in  the  United  States, 
as  plant  pests  of  either  the  type  of  artiale 
imported  or  of  other  types  of  plants  in 
the  United  States.  We  also  need  to 
consider  information  about  the 
biological  characteristics  of  such  plant 
pests,  their  distribution  in  the  area  of 
origin  of  the  imported  regulated  article 
and  in  the  United  States,  and  the  type 
of  damage  the  plant  pests  cause.  We  also 
need  to  consider  information  about  the 
potential  range  of  such  plant  pests  in 
the  United  States,  and  the  availability 
and  effectiveness  of  mitigation  methods 
to  prevent  the  introduction, 
establishment,  and  spread  of  such  pests 

Our  plant  pest  risk  assessment 
process  involves: 

•  Collecting  commodity  information. 
This  includes  evaluating  the  appUcation 
for  information  describing  the  regulated 
article  and  the  origin,  processing, 
treatment,  and  handling  of  the  regulated 
article;  and  evaluating  the  history  of 
past  plant  pest  interceptions  or 
introductions  (including  data  from 
foreign  countries)  associated  with  the 
regulated  article. 

•  Cataloging  quarantine  pests.  This 
includes  determining  what  plant  pests 
or  potential  plant  pests  are  associated 
with  the  type  of  tree  from  which  the 
regulated  article  was  derived,  in  the 
country  and  locality  from  which  the 
regulated  article  is  to  be  exported.  A 
plant  pest  will  be  further  evaluated  if  it 
is  a: 

•  Non-indigenous  plant  pest  not 
present  in  the  United  States; 

•  Non-indigenous  plant  pest,  present 
in  the  United  States  and  capable  of 
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further  dissemination  in  the  United 
States; 

•  Non-indigenous  plant  pest  that  is 
present  in  the  United  States  and  has 

.reached  probable  limits  of  its  ecological 
range,  but  differs  genetically  from  the 
plant  pest  in  the  United  States  in  a  way 
that  demonstrates  a  potential  for  greater 
damage  potential  in  the  United  States; 

•  Native  species  of  the  United  States 
that  has  reached  probable  limits  of  its 
ecological  range,  but  differs  genetically 
from  the  plant  pest  in  the  United  States 
in  a  way  that  demonstrates  a  potential 
for  greater  damage  potential  in  the 
United  States;  or 

•  Ncn-indigenous  or  native  plant  pest 
that  may  be  able  to  vector  another  plant 
pest  of  the  types  described  above. 

•  Determining  which  quarantine 
pests  to  assess  This  involves  dividing 
the  group  of  plant  pests  identified  above 
into  three  groups,  each  of  which 
generally  presents  a  different  level  of 
risk  The  three  groups  are  plant  pests 
found  on  or  in  the  bark,  under  the  bark, 
and  in  the  wood.  Within  each  group,  the 
plant  pests  would  then  be  ranked 
according  to  plant  pest  risk,  from 
highest  to  lowest  plant  pest  risk,  based 
on  the  available  information,  and 
demonstrated  plant  pest  importance. 

The  next  step  would  be  to  conduct 
individual  plant  pest  risk  assessments 
for  the  highest  ranked  plant  pest(s)  in 
each  group.  In  some  cases,  plant  pests 
may  have  been  previously  subjected  to 
a  plant  pest  risk  assessment  in 
accordance  with  this  section;  such 
assessments  may  be  used  if  they  are  still 
current  and  accurate. 

The  number  of  plant  pests  in  each 
group  to  be  evaluated  through 
individual  plant  pest  risk  assessments 
would  be  based  on  biological 
similarities  of  members  of  the  group  as 
they  relate  to  mitigation  measures.  For 
example,  if  the  plant  pest  risk 
assessment  for  the  highest  ranked  plant 
pest  indicates  a  need  for  a  mitigation 
measure  that  would  result  in  the  same 
reduction  of  risk  for  other  plant  pests 
ranked  in  the  group,  the  other  members 
need  not  be  subjected  to  individual 
plant  pest  risk  assessment. 

•  Conducting  indi\-idual  pest  risk 
assessments.  The  individual  pest  risk 
assessments  would  estimate: 

•  The  probability  of  the  plant  pest 
being  on.  with,  or  in  the  regulated 
article  at  the  time  of  importation; 

•  The  probability  of  the  plant  pest 
surviving  in  transit  on  the  regulated 
article  and  entering  the  United  States 
undetected; 

•  The  probability  of  the  plant  pest 
colonizing  once  it  has  entered  into  the 
United  States; 


•  The  probability  of  the  plant  pest 
spreading  beyond  the  colonized  area; 

•  The  damage  that  could  be  expected 
upon  introduction  and  dissemination 
within  the  United  States  of  the  plant 
pest;  and 

•  The  overall  plant  pest  risk 
associated  with  importing  the  regulated 
article,  based  on  compilation  of  the 
indi\idual  plant  pest  risk  assessments. 

•  Evaluating  available  mitigation 
measures  to  determine  whether  they 
would  allow  safe  importation  of  the 
regulated  article.  Mitigation  measures 
currently  in  use  as  requirements  of  this 
subpart,  and  any  other  mitigation 
measures  relevant  to  the  regulated 
article  and  plant  pests  involved,  would 
be  compared  with  the  individual  plant 
pest  risk  assessments  in  order  to 
determine  whether  requiring  particular 
mitigation  measures  in  connection  with 
importation  of  the  regulated  article 
would  reduce  the  plant  pest  risk  to  an 
msignificant  level.  If  APHIS  determines 
that  use  of  particular  mitigation 
measures  could  reduce  the  plant  pest 
risk  to  an  insignificant  level,  and 
determines  that  sufficient  APHIS 
resources  are  available  to  implement  or 
ensure  implementation  of  the 
appropriate  mitigation  measures,  APHIS 
would  implement  rulemaking  to  allow 
importation  of  the  requested  regulated 
article  under  the  appropriate 
requirements  identified  by  the  plant 
pest  risk  assessment  process. 

Changes  to  Other  Regulations  To  Make 
Them  Consistent  With  the  Proposed 
Regulations 

There  is  a  degree  of  overlap  between 
the  subject  matter  of  the  proposed 
regulations  and  other  regulations  in  7 
CFR  part  319.  We  are  proposing  to  make 
changes  in  several  places  in  part  319,  to 
clari^'  which  regulations  apply  to 
which  articles. 

Subpart — Citrus  Canker  and  Other 
Citrus  Diseases 

In  the  citrus  canker  regulations  in 
§  319.19,  we  propose  to  add  a  statement 
that  articles  of  the  subfamilies 
Aurantioideao.  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae  which  are  regulated  articles 
under  proposed  §  319.40  may  be 
imported  in  accordance  with  §319.40, 
and  without  restriction  by  §  319.19.  We 
also  propose  to  edit  this  section  to 
clarify  it  and  remove  surplus  language. 

Subpart — Bamboo 

In  the  bamboo  regulations  in  §  319.34, 
we  propose  to  add  language  stating  that 
this  section  applies  to  bamboo  capable 
of  propagation,  and  to  add  a  footnote 


stating  that  bamboo  not  capable  of 
propagation  is  regulated  under  §  319  40. 
We  also  propose  to  edit  this  section  to 
clarify  it  and  remove  svuplus  language 

Subpart— Nursery  Stock,  Plants, 
Roots,  Bulbs,  Seeds,  and  Other  Plant 
Products 

In  the  nursery  stock  regulations  in 
§  319.37,  we  propose  to  amend  the 
definition  of  "prohibited  article"  to 
exclude  articles  regulated  under 
§319.40.  We  also  propose  to  edit  this 
section  to  clarify  it  and  remove  surplus 
language. 

Subpart— Packing  Materials 

In  the  packing  materials  regulations  in 
§  319.69,  we  propose  to  remove 
paragraph  (b)|3),  which  regulates 
imported  willow  twigs,  since  willow 
twigs  would  be  regulated  under  subpart 
31940. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in- 
conformance  with  Executive  Order 
12866. 

We  have  prepared  a  preliminary 
economic  analysis  concerning  this 
proposed  rule.  This  analysis  indicates 
that  this  proposed  rule  would  have  an 
effect  on  the  economy  of  less  than  Si 00 
million.  The  economic  analysis 
addresses  the  impacts  of  establishing 
the  proposed  regulations,  and  will  be 
revised  in  response  to  comments 
received  on  this  proposed  rule.  Copies 
of  the  economic  analysis  may  be 
obtained  by  sending  a  written  request  to 
the  Chief.  Regulatory  Analysis  and 
Development,  PPD,  APHIS.  USDA,  roc:n 
804,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782.  Copies  of 
the  economic  analysis  are  also  available 
for  inspeciion  at  USDA,  room  1141 
South  Building,  14lh  Street  and 
Indrppndence  Avenue  SW., 
Washington,  DC-,  between  8  am  and 
4:30  p.m..  Monday  through  Friday 
except  holidays. 

The  United  States  has  become  the 
world's  leading  importer  of  wood  and 
wood  products.  In  1990,  the  U  S. 
imported  the  equivalent  of  34.4  millicn 
cubic  meters  (CBM)  of  logs,  lumber,  and 
other  wood  products  valued  at  about 
$5.1  billion.  Total  imports  nearly  tripled 
between  1950  and  1990.  with  most  of 
this  increase  occurring  after  1970. 
Historically,  virtually  all  wood  product 
imports  have  be«:n  from  Canada. 

Domestic  production  of  logs,  luir.brr. 
and  other  wood  products  has  increased 
steadily  since  1950  In  roundwood 
equivalents,  production  in  1990  was  l.G 
times  greater  than  in  1950.  Most  limber 
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chips;  (3)  lumber;  (4)  whole  trees;  (5) 
portions  of  trees  not  consisting  solely  of 
leaves,  flowers,  fruits,  buds,  or  seeds;  (6) 
bark;  (7)  cork;  (8)  laths;  (9)  hog  hiel;  (10) 
sawdust;  (11)  painted  raw  wood 
products;  (12)  excelsior;  (13)  wood 
mulch;  (14)  wood  shavings;  (15)  pickets; 
(16)  stakes;  (17)  shingles;  (18)  solid 
wood  packing  materials;  (19)  humus; 
(20)  compost;  and  (21)  litter. 
Manufactured  wood  products  would  not 
be  regulated  by  the  proposed  rule.  The 
proposed  regulations  would  require  that 
certain  specified  imported 
unmanufactured  wood  p.x)ducts  be 
treated  prior  to  arrival  in  the  United 
States. 

In  1990  the  United  States  imported 
about  600,000  CBM  of  wood  products 
that  would  require  treatment  under  the 
proposed  regulations.  These  wood 
imports  accounted  for  less  than  one 
percent  of  total  1990  domestic  supplies. 
Imported  shipments  of  kiln  dried 
lumber  would  not  require  treatment. 

About  4.1  million  newly 
manufactured  units  of  wood  dunnage 
were  imported  as  cargo  from  proposed 
regulated  areas  in  1990.  Dunnage 
imported  as  cargo  can  be  manufactured 
from  rough  untreated  lumber  that  has 
not  been  stripped  of  all  tree  bark.' 
Imports  comprised  about  27  percent  of 
the  newly  manufactured  duimage 
products  available  in  the  United  States 
during  1990. 

Imports  of  regulated  articles  that 
would  require  treatment  totaled  about 
$80.2  million  in  1990.  Total  domestic 
supplies  of  these  articles  exceeded  $80 
billion  during  the  same  year.  Therefore, 
the  value  of  imports  that  would  require 
treatment  imder  the  proposed 
regulations  represented  less  than  one 
percent  of  total  domestic  supplies  in 
1990. 

Our  economic  analysis  estimates  that 
domestic  producers  of  regulated  articles 
would  benefit  from  a  welfare  gain  of 
about  $60.2  million,  while  domestic 
consumers  of  regulated  articles  would 
incur  a  welfare  loss  of  about  $64.3 
million  for  U.S.  society  during  the  first 
year.  A  similar  net  loss  could  be 
expected  for  the  next  several  years.  This 
net  loss  occurs  because  the  additional 
regulatory  restrictions  would  raise 
prices  and  decrease  the  availability  of 
imported  unmanufactured  wood 
articles.  Therefore,  the  price  and 
demand  for  less  costly  domestic  wood 
would  likely  rise  as  higher  import  prices 
encourage  U.S.  consumers  to  change 
their  purchasing  practices. 


'For  the  purpose  of  this  economic  analysis, 
dunnage  imported  as  cargo  includes  dunnage 
produced  for  Tirst  time  use.  and  does  not  include 
dunnage  manufactured  from  used  or  scrap  lumber. 


The  estimated  $4.1  railUon  loss  in 
welfare  to  U.S.  society  represents  the 
cost  of  plant  pest  exclusion.  If  the 
United  States  does  not  expend  resources 
to  exclude  plant  pests  through  the 
proposed  regulations  or  through  other 
means,  such  pests  could  become 
established  and  cause  significant 
damage  to  domestic  agriculture.  For 
example,  in  the  past  few  years  plant 
pests  including  the  Asian  gypsy  moth 
and  the  pine  shoot  beetle  have  been 
introduced  into  this  country,  and 
several  million  dollars  have  already 
been  spent  on  efforts  to  control  them. 
The  Siberian  assessment  discussed 
above  evaluated  potential  costs  of 
various  plant  piest  introduction 
scenarios,  and  that  introduction  of  a 
single  pest,  larch  canker,  could  cause 
direct  timber  losses  of  $129  million.  The 
same  study  estimated  that  a  worst -case 
scenario  involving  heavy  establishment 
of  exotic  defoliators  in  the  United  States 
could  cost  $58  billion. 

The  initial  net  welfare  loss  will  be 
offset  over  time  as  businesses  adapt  to 
new  international  wood  marketing 
channels.  If  resource  constraints  remain 
constant,  implementation  of  the 
proposed  rule  would  result  in  domestic 
consumers  buying  a  sUghtly  higher 
volume  of  domestic  production  at 
slightly  higher  prices  than  currently 
prevail  in  the  U.S.  market.  However, 
domestic  consumers  will  continue  to 
supplement  their  wood  purchases  with 
imports  whenever  the  imported  price  is 
cheaper  than  the  domestic  price. 

Foreign  firms  that  import 
unmanufactured  wood  articles  into  the 
United  States  would  incur  a  share  of  the 
estimated  net  reduction  in  importer 
welfare,  since  both  foreign  and  domestic 
firms  that  import  unmanufactured  wood 
articles  into  the  United  States  would 
face  increased  costs  associated  with 
entering  those  articles.  However  APHIS 
cannot  quantify  the  proportional  loss 
between  domestic  and  foreign  importers 
of  regulated  articles. 

APHIS  does  not  expect  the  economic 
impact  on  U.S.  producers  of  regulated 
articles  to  be  uniform  across  the 
country.  Producers  in  southern  and 
Rocky  Mountain  States  would  likely 
gain  more  than  producers  in  the  Pacific" 
Northwest.  Conservation  issues  and 
resource  constraints  would  likely  limit 
the  amount  of  welfare  gain  acquired  by 
loggers  and  sawmills  in  Oregon  and 
Washington. 

Each  year  about  6  to  7.5  million  non- 
bulk  shipments  of  various  commodities 
are  imported  into  the  United  States. 
APHIS  estimates  that  between  3.6  and 
4.5  million  (60  percent)  of  annual 
imported  non-bulk  shipments  arrive  in 
the  United  States  packed  in  dunnage 
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made  of  rough  untreated  wood  with 
bark.  The  proposed  regulations  would 
prohibit  untreated  dunnage  with  bark 
from  entering  the  United  States. 

Initially.  APHIS  estimates  that  U.S. 
shipping  lines  would  incur  additional 
dunnage  treatment  and  disposal  costs  of 
between  $2.4  to  $3.0  million  dollars  per 
year.'o  However,  if  the  proposed 
regulations  become  effective,  APHIS 
anticipates  that  shipping  companies 
would  take  steps  that  ensui~e  that  wood 
dunnage  is  bark  free. 

The  Regulatory  Flexibility  Act 
requires  that  APHIS  specifically 
consider  the  economic  impact  of 
prop>osod  regulations  on  small  entities. 
Small  Business  Administration  (SBA) 
data  indicates  that  about  25.998 
domestic  entities  could  be  impacted  by 
the  proposed  restrictions  on  regulated 
articles.  About  25,769  (99  percent)  of 
these  entities  are  classified  as  small 
according  to  SBA  criteria.  These  consist 
of  approximately  14,662  small  logging 
companies  or  sawmills  that  produce 
domestic  wood  articles,  and 
approximately  15,642  entities  that  could 
import  foreign  wood  for  processing  or 
resale.  (These  two  figiu^s  total  more 
than  25.769  because  some  may  process 
or  resell  both  domestic  and  imported 
wood.)  These  small  entities  would 
experience  most  of  the  anticipated  $64.3 
milUon  increase  in  domesdc  welfare. 
This  increase  would  be  a  small  average 
economic  benefit  for  affected  small 
entities,  as  it  represents  less  than  one 
percent  of  combined  average  annual 
sales  for  Impacted  small  entities.  A  few 
small  entities  would  undoubtedly 
accrue  a  disproportionate  share  of  the 
domestic  welfare  increase  due  to  their 
individual  positions  in  their  markets 
and  variations  in  business  strategies  for 
dealing  with  new  opportunities. 

The  estimated  $4.1  million  net 
welfare  loss  to  the  U.S.  economy  would 
be  distributed  among  milUons  of 
ultimate  consumers  of  wood  products  in 
the  fOrm  of  price  increases,  without 
significant  impacts  on  small  business 
entities.  Therefore,  the  impact  of  the 
proposed  regulations  on  small 
businesses  is  expected  to  derive  from 
part  of  the  $64.3  milUon  gross  increase 
in  domestic  welfare,  and  should  bo 
positive  but  minor  for  a  large  number  of 
small  entities. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


•o  United  States  shipping  companies  transpon 
about  two  percent  of  annual  icnporlad  shipmonts. 
APHIS  estimates  that  the  total  cost  of  dunnaRo 
treatment  and  di-vposal  would  cost  the  shipping 
industry  (forei)^  and  domestic)  between  $119.S  and 
$149.4  nullioo  duha^ihe  inkiiai  yeer. 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule, 
except  for  the  withdrawal  or  denial  of 
a  permit  or  cancellation  of  a  compUance 
agreement. 

National  Environmental  PoUcy  Act 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA)  (42  U.S.C  4321  et  seq),  APHIS 
is  preparing  an  environmental  impact 
statement  addressing  the  importation  of 
logs,  lumber,  and  other  unmanufactured 
wood  in  accordance  with  this  proposed 
rule.  On  July  26, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  39726-39727,  Docket  No.  92-195-1) 
informing  the  public  of  our  intent  to 
prejjare  an  environmental  impact 
statement  and  inviting  comments. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SVV.,  Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Pari  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
imports.  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests, 
Qtiarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

PART  31^-FOREK5N  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

1.  The  authority  citation  for  part  319 
would  be  revised  to  read  as  follows: 


Authority.  7  U.S.C  150dd.  iSOec.  150ff, 
151-167.  450.  2803.  and  2809;  21  U.S.C  13B 
and  136a;  7  CFR  2.17, 2.51,  and  371.2(c). 

Subpart— Citrus  Canker  and  Other 
Citrus  Diseases 

2.  In  §  319.19,  paragraphs  (a),  (b),  (c). 
and  (d)  would  be  revised  to  ioad  as 
follows: 

§319.19    Notice  o(  quarantine. 

(a)  In  order  to  prevent  the 
introduction  into  the  United  States  of 
the  citrus  canker  disease  [Xanthomonas 
citri  (Hasse)  Dowson)  and  other  citrus 
diseases,  the  importation  into  the 
United  States  of  plants  or  any  plant  part, 
except  firuit  and  seeds,  of  all  genera, 
species,  and  varieties  of  the  subfamilies 
Aurantioideae,  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae  is  prohibited,  except  as 
provided  in  paragraphs  (b),  (c),  and  (d) 
of  this  section. 

(b)  Plants  or  plant  parts  of  all  genera, 
species,  and  varieties  of  the  subfamilies 
Aurantioideae,  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae  may  be  imported  into  the 
United  States  for  experimental  or 
scientific  purposes  in  accordance  with 
conditions  prescribed  by  the 
Administrator,  Aiximal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture. 

(c)  Plants  or  plant  parts  of  all  genera, 
species,  and  varieties  of  the  subfamilies 
Aurantioideae.  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae  may  be  imported  into  Guam  In 
accordance  with  §319.37-6. 

(d)  Plants  or  plant  parts  of  all  genera, 
sp>ecies,  and  varieties  of  the  subfamilies 
Atirantioideae.  Rutoideae,  and  . 
Toddalioideae  of  the  botanical  family 
Rutaceae  which  are  regulated  articles 
under  subpart  319.40  may  be  imported 
into  the  United  States  in  accordance 
with  subpart  319.40  and  without 
restriction  by  this  subpart. 


Subpart— Bamboo 

§319.34    [Amended] 

3.  The  title  of  subpart  319.34, 
"Subpart — Bamboo",  would  be  revised 
to  read  "Subpart— Bamboo  Capable  of 
Propagation". 

4.  In  §  319.34,  paragraphs  (a)  and  (c) 
would  be  removed;  paragraphs  (b)  and 
(d)  would  be  redesignated  as  paragraphs 
(a)  and  (b);  and  newly  designated 
paragraph  (a)  would  be  revised  to  read 
as  follows: 

§319.34    Notice  of  quarantine. 

(a)  In  order  to  prevent  the 
introduction  into  the  United  States  of 
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319  40-6    Universal  imptortation  options. 
319  40-7    Treatments  and  safeguards. 
319.40-8    Processing  at  facilities  operating 

under  compliance  agreements. 
319  40-9    Inspection  and  other  requirements 

at  port  of  first  arrival. 
319  40-10    Costs  and  charges. 
319.40-11     Plant  pest  risk  assessment 

standau-ds. 

.Authority:  7  US  C.  ISOdd.  150ee.  ISOff. 
151-167.  450,  2803.  and  2809:  21  U  S  C.  136 
and  136a,  7  CFR  2  17.  2.51.  and  371  2(c). 

§319.40-1    Definitions. 

Wherever  in  this  subpart  the 
following  terms  are  used  they  shall  be 
construed  to  mean: 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  employee  of  the 
United  States  Department  of  Agriculture 
to  whom  authority  to  act  in  his  or  her 
stead  is  delegated. 

APHIS.  The  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture. 

Bark  chips.  Bark  fragments  broken  or 
shredded  from  log  or  branch  surfaces. 

Certificate.  .\  certificate  of  inspection 
relating  to  a  regulated  article,  which  is 
issued  by  an  official  authorized  by  the 
national  government  of  the  country  in 
which  the  regulated  article  was 
produced  or  grown,  which  contains  a 
description  of  the  regulated  article, 
which  certifies  that  the  regulated  article 
has  been  inspected,  is  believed  to  be 
free  of  plant  pests,  and  is  believed  to  be 
eligible  for  importation  pursuant  to  the 
laws  and  regulations  of  the  United 
States,  and  which  may  contain  any 
specific  additional  declarations  required 
under  this  subpart. 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  processing,  handling,  or 
moving  regulated  articles,  in  which  the 
person  agrees  to  comply  with 
requirements  contained  in  the 
agreement. 

Departmental  permit.  A  document 
issued  by  the  Administrator  authorizing 
the  importation  of  a  regulated  article  for 
experimental,  scientific,  or  educational 
purposes. 

Free  from  rot  No  more  than  two 
percent  by  weight  of  the  regulated 
articles  in  a  lot  show  visual  evidence  of 
fructification  of  fungi  or  growth  of  other 
microorganisms  that  cause  decay  and 
the  breakdowrn  of  cell  walls  in  the 
regulated  articles. 

General  permit.  A  written 
authorization  contained  in  §  319  40-3 
for  any  person  to  import  the  articles 
named  by  the  general  permit,  in 
accordance  with  the  requirements 


specified  by  the  general  permit,  without 
being  issued  a  specific  permit. 

Humus,  compost,  and  litter.  Partially 
or  wholly  decayed  plant  matter. 

Import  (imported,  importation).  To 
bring  or  move  ir/.o  the  territorial  limits 
of  the  United  Stales. 

Importer  docum.ent.  A  written 
declaration  signed  by  the  importer  of 
regulated  articles,  which  must 
accompany  the  regula'Sd  articles  at  the 
time  of  importation,  in  which  the 
importer  accurately  declares 
information  about  the  regulated  articles 
required  to  be  disclosed  by  §  319  40- 
2(b) 

Inspector  Any  individual  authorized 
by  the  Administrator  to  enforce  this 
subpart 

Log.  The  bole  of  a  tree,  trimm.ed 
timber  that  has  not  been  further  sawn 

Loose  wood  packing  material. 
Excelsior  (wood  wool),  sawdust,  and 
wood  shavings,  produced  as  a  result  of 
sawing  or  shaving  wood  into  small, 
slender,  and  curved  pieces. 

Lot  All  the  regulated  articles  on  a 
single  means  of  conveyance  that  are 
derived  from  the  same  species  of  tree 
and  were  subjected  to  the  same 
treatments  prior  to  importation,  and  that 
are  consigned  to  the  same  person. 

Lumber  Logs  that  have  been  sawn 
into  boards,  planks,  or  structural 
members  such  as  beams. 

Permit  A  specific  permit  to  import  a 
regulated  article  issued  in  accordance 
with  §  319  40—4,  or  a  general  permit 
promulgated  in  §  319  40-3. 

Plant  pest.  Any  living  stage  of  any 
insects,  mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  pans  of  parasitic  plants, 
noxious  weeds,  viruses,  or  any  organism 
similar  to  or  allied  with  any  of  the 
foregoing,  or  any  infectious  substances, 
which  can  injure  or  cause  disease  or 
damage  in  any  plants,  parts  of  plants,  or 
any  products  of  plants. 

Port  of  first  arrival.  The  area  (such  as 
a  seaport,  airport,  or  land  border  station) 
where  a  person  or  a  means  of 
conveyance  first  arrives  in  the  United 
States,  and  where  insi>ection  of 
regulated  articles  is  carried  out  by 
inspectors. 

Primary  processing.  Any  of  the 
following  processes:  cleaning  (removal 
of  soil,  limbs,  and  foliage),  debarking, 
rough  sawing  (bucking  or  squaring), 
rough  shaping,  spraying  with  fungicide 
or  insecticide  sprays,  and  fumigation. 

Regulated  article.  The  following 
articles,  if  they  are  unprocessed  or  have 
received  only  primary  processing:  logs; 
lumber;  any  whole  tree;  any  cut  tree  or 
any  portion  of  a  tree,  not  solely 
consisting  of  leaves,  flowers,  fruits. 
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buds,  or  seeds;  bark;  cork;  laths;  hog 
fuel;  sawdust;  painted  raw  wood 
products;  excelsior  (wood  wool):  wood 
chips;  wood  mulch;  wood  shavings; 
pickets;  stakes;  shingles;  solid  wood 
packing  materials;  humus;  compost;  and 
litter. 

Sealed  container;  sealabh  container 
A  completely  enclosed  container 
designed  for  the  storage  or 
transportation  of  cargo,  and  constructed 
of  metal  or  fiberglass,  or  other  rigid 
material,  providing  an  enclosure  which 
prevents  the  entrance  or  exit  of  plant 
pests  and  is  accessed  through  doors  that 
can  be  closed  and  secured  with  a  lock 
or  seal.  5>ealed  (sealable)  containers  are 
distinct  and  separable  ftxjm  the  means  of 
conveyance  carrying  them. 

SoJid  wood  pocking  material.  Wood 
packing  materials  other  than  loose  wood 
packing  materials,  used  or  for  use  with 
cargo  to  prt>vent  damage,  including,  but 
not  limited  to,  dunnage,  crating,  pallets, 
packing  blocks,  drums,  cases,  and  skids. 

Specific  permit.  A  written  document 
issued  by  APHIS  to  the  applicant  in 
accordance  with  §319.40-4  llwt 
authorizes  importation  of  articles  in 
accordance  with  this  subpart  and 
sp>ecif'es  or  refers  to  the  regulations 
applicable  to  the  particular  importation. 

Treatment  Manual.  The  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter  in 
accordance  with  5  U.S.C  552(a)  aivd  1 
CFRparlSl. 

Tropical  hardwoods.  Hardwood 
timber  species  which  grow  only  in 
tropical  climates. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  territories 
and  possessions  of  the  United  Slates. 

Wood  chips.  Wood  fragments  broken 
or  shredded  from  any  wood. 

Wood  mulch.  Bark  chips,  wood  chip>s. 
wood  shavings,  or  sawdust  intended  for 
u.se  as  a  protective  or  decorative  ground 
cover 

§319.40-2    General  prohibitions  and 
restrictkMis;  relation  to  oth«r  re9ulat(ons. 

(a)  Permit  required.  Except  for 
regulated  articles  exempted  from  this 
requirement  by  paragraph  (c)  of  this 
section  or  §  319  40-3,  no  regulated 
article  may  be  imported  unless  a 
sped  6c  permit  has  been  issued  for 
importation  of  the  regulated  article  in 
accordance  with  §  319.40-4,  and  unless 
the  regulated  article  meets  all  other 
apphcable  requirements  of  this  subpart 
and  any  requirements  specified  by 
APHIS  in  the  specihc  permit. 


(b)  Importer  document; 
documentation  of  type,  quantity,  and 
origin  of  regulated  articles.  Except  for 
regulated  articles  exempted  from  this 
requirement  by  paragraph  (c)  of  this 
section  or  §  319.40-3,  no  regulated 
article  may  be  imported  unless  it  is 
accompanied  by  an  importer  document 
stating  the  following  information.  A 
certificate  that  contains  this  information 
may  be  used  in  Ueu  of  an  importer 
docu.menf  at  the  option  of  the  importer 

(1 )  The  genus  and  species  of  the  tree 
from  which  the  regulated  article  was 
derived; 

(2)  The  country,  and  locality  if 
known,  where  the  tree  from  which  the 
regulated  article  was  derived  was 
harvested; 

(3)  The  quantity  of  the  regulated 
a.rticle  to  be  imported: 

(4)  The  use  for  which  the  regulated 
article  is  imported;  and 

(5)  Any  treatments  or  handling  of  the 
regulated  article  required  by  this 
subpart  that  were  performed  prior  to 
arri:val  at  the  port  of  first  arrival. 

(c)  Regulation  of  articles  imported  for 
propagation  or  human  consumption. 
The  requirements  of  this  subpart  do  not 
apply  to  regulated  articles  that  are 
allowed  invportation  in  accordance  with 
§  319.19.  "Subpart — Citrus  Canker  and 
Other  Citrus  Diseases,"  §  319  34. 
"Subpart — Bamboo  Capable  of 
Propagation."  or  §319.37.  "Subpart — 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds,  and  CWaer  Plant  Products,"  or  to 
regulated  articles  imported  for  human 
consumption  that  are  allowed 
importation  in  accordance  with 

§  319.56,  "Subpart— Fruits  and 
Vegetables." 

(d)  Regulated  articles  imported  for 
experimental,  scientific  or  educational 
purposes.  Any  regulated  article  may  be 
impxjrted  without  further  restriction 
under  this  subpart  if: 

(1)  Imported  by  the  United  States 
Department  of  Agriculture  for 
experimental,  scientific,  or  educational 
purposes; 

(2)  Imported  pursuant  to  a 
Departmental  permit  issued  for  the 
regulated  article  prior  to  its  importation 
and  kept  on  file  at  the  port  of  first 
arrival;  and 

(3)  Imported  under  conditions 
sperifitMi  on  the  Departmental  permit 
and  found  by  the  Administrator  to  be 
adequate  to  prevent  the  introduction 
into  the  United  States  of  plant  pests. 

(e)  Designation  of  additional 
regulated  articles.  An  inspector  may 
designate  any  article  as  a  regulated 
article  by  giving  written  notice  of  the 
designation  to  the  owner  or  person  in 
possession  or  control  of  the  article. 
APHIS  will  implement  rulemaking  to 


add  articles  designated  as  regulated 
articles  to  the  definition  of  regulated 
article  in  §  319.40-1  if  importation  of 
the  article  appears  to  present  a  recurring 
significant  risk  of  introducing  plant 
f>ests.  Insp)ectors  may  designate  an 
article  as  a  regulated  article  afler 
determining  that: 

(1)  The  article  was  imported  in  the 
same  container  or  hold  as  a  regulated 
article; 

(2)  Other  articles  of  the  same  type 
imported  from  the  same  country  have 
been  found  to  carry  plant  pests;  or 

(3)  The  article  appears  to  be 
contaminated  with  regulated  articles  or 
soil. 

§  319.40-3    Ger>er8l  permits;  articles  Owl 
mcy  be  imported  wittHHil  a  spec^^c  permit; 
ertictes  that  may  be  imported  without  em>et 
a  specific  permit  or  an  importer  document 

(a)  Canada  and  Mexico.  APHIS 
hereby  issues  a  general  permit  to  import 
articles  authorized  by  this  paragraph 
Regulated  articles  from  Canada  and 
from  states  in  Mexico  adjacent  to  the 
United  States  border,  other  than 
rrguiafed  articles  of  thesubfamilips 
Auranlioideae,  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae.  may  be  imported  without 
restriction  under  this  subpart,  except 
that  they  must  be  accompanied  by  an 
importer  document  stating  that  the 
regulated  articles  are  derived  from  trees 
harvested  in.  and  have  never  been 
moved  outside.  Canada  or  states  in 
Mexico  adjacent  to  the  United  States 
border,  and  except  that  they  are  subfect 
to  the  inspection  and  other 
requirements  in  §  319.40-9. 

(b)  Solid  wood  packing  materials 

(1)  Free  of  bark;  used  with  non- 
regulated  articles.  APHIS  hereby  issues 
a  general  permit  to  import  regulated 
articles  authorized  by  this  paragraph 
Suhd  wood  packing  materials  that  are 
completely  tree  of  bark  and  are  in  actual 
use  at  the  time  of  importation  as 
packing  materials  for  articles  which  are 
not  regulated  articles  may  be  imported 
without  restriction  under  this  subpart, 
except  that: 

(i)  The  solid  wood  packing  materials 
are  subject  to  the  inspection  and  other 
requirements  in  §  319.40-9;  and 

(ii)  The  solid  wood  paciinp  materials 
must  be  accompanied  at  the  time  of 
importation  by  an  importer  document, 
stating  that  the  solid  wood  packing 
materials  are  totally  fiee  from  bark,  and 
apparently  free  from  live  plant  pests. 

(2)  Free  of  bark;  used  with  regulated 
articlt-s.  APHIS  hereby  issues  a  general 
permit  to  import  regulated  articles 
authorized  by  this  paragraph.  Solid 
wood  packing  materials  that  are 
completely  free  of  bark  and  are  in  acSuul 
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S  319.40-4  Aoplication  for  a  permit  to 
import  regulated  articles;  issuance  and 
withdrawal  of  permits. 

(a)  Application  procedure.  A  written 
application  for  a  permit '  must  be 
submitted  to  the  Permit  Unit.  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.vS. 
Department  of  Agriculture.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  The  completed 
application  m.ust  include  the  following 
information: 

(1)  The  specific  tv-pe  of  regulated 
article  to  be  imported,  including  the 
genus  and  species  name  of  the  tree  from 
which  the  regulated  article  was  derived; 

(2)  Country,  and  locality  if  known, 
where  the  tree  from  which  the  regulated 
article  was  derived  was  harvested; 

(3)  The  quantity  of  the  regulated 
article  to  be  imported; 

(4)  A  description  of  any  processing, 
treatment  or  handling  of  the  regulated 
article  to  be  performed  prior  to 
importation,  including  the  location 
where  any  processing  or  treatment  was 
or  will  be  performed  and  the  names  of 
any  chemicals  employed  in  treatments; 

(5)  A  description  of  any  processing, 
treatment,  or  handling  of  the  regulated 
article  intended  to  be  performed 
following  importation,  including  the 
location  where  any  processing  or 
treatment  will  be  performed  and  the 
names  of  any  chemicals  employed  in 
treatments; 

(6)  Whether  the  regulated  article  will 
or  will  not  be  imported  in  a  sealed 
container  or  in  a  hold; 

(7)  The  means  of  conveyance  to  be 
used  to  import  the  regulated  article; 

(8)  The  intended  port  of  first  arrival 
in  the  United  States  of  the  regulated 
article,  and  any  subsequent  ports  in  the 
United  States  at  which  regulated  articles 
may  be  unloaded; 

(9)  The  destination  and  general 
intended  use  of  the  regulated  article; 

(10)  The  name  and  address  of  the 
applicant  and,  if  the  applicant's  address 
is  not  within  the  United  States,  the 
name  and  ai^^iress  of  an  agent  in  the 
United  States  whom  the  applicant 
names  for  acceptance  of  service  of 
process;  and 

(11)  A  statement  certifj'ing  the 
applicant  as  the  importer  of  record. 

(b)  Review  of  application  and 
issuance  of  permit.  After  receipt  and 
review  of  the  application.  APHIS  shall 


'  .^pplication  forms  for  permits  are  availdble 
withoui  charge  from  the  Permit  Unit.  Plant 
Protection  and  Quarantine.  Anin:ial  and  Plant 
Health  Inspection  S«rvice,U.S.  Department  of 
Agriculture.  Federal  Building.  6505  Bclcrest  Road, 
Hyattsville.  MD  20782.  or  local  offices  of  Plant 
Protection  and  Quarantine  which  are  listed  in 
telephone  directories. 


determine  whether  it  appears  that  the 
regulated  article  at  the  time  of 
importation  will  meet  either  the  specific 
importation  requirements  in  §  319.40-5 
or  the  universal  importation 
reouirements  in  §319.40-6. 

U)  If  it  appears  that  the  regulated 
article  proposed  for  importation  will 
meet  the  requirements  of  either 
§  319.40-5  or  §  319.40-6.  a  permit 
stating  the  applicable  conditions  for 
importation  under  this  subpart  shall  be 
issued  for  the  importation  of  the 
regulated  article  identified  in  the 
application. 

(2)  If  it  appears  that  the  regulated 
article  proposed  for  importation  will  not 
meet  the  requirements  of  either 

§  319.40-5  or  §  319.40-6  because  these 
sections  do  not  address  the  particular 
regulated  article  identified  in  the 
application.  APHIS  shall  review  the 
application  by  applying  the  plant  pest 
risk  assessment  standards  specified  in 
§319.40-11. 

(i)  If  this  review  reveals  that 
importation  of  the  regulated  article 
under  a  permit  and  subject  to  the 
inspection  and  other  requirements  in 
§  3 19.40-9,  but  without  any  further 
conditions,  will  not  result  in  the 
introduction  of  plant  pests  into  the 
United  States,  a  permit  for  importation 
of  the  regulated  article  shall  be  issued. 
The  permit  may  only  be  issued  in 
unique  and  unforeseen  circumstances 
when  the  importation  of  the  regulated 
article  is  not  expected  to  reoccur. 

(ii)  If  this  review  reveals  that  the 
regulated  article  may  be  imported  under 
conditions  that  would  reduce  the  plant 
pest  risk  to  an  insignificant  level,  APHIS 
may  implement  rulemaking  to  add  the 
additional  conditions  to  this  subpart, 
and  after  the  regulations  are  effective, 
may  issue  a  permit  for  importation  of 
the  regulated  article. 

(3)  No  permit  will  be  issued  to  an 
applicant  who  has  had  a  permit 
withdrawn  under  paragraph  (d)  of  this 
section  during  the  12  months  prior  to 
receipt  of  the  permit  application  by 
APHIS,  unless  the  withdrawn  permit 
has  been  reinstated  upon  appeal. 

(c)  Permit  does  not  guarantee 
eligibility  for  import.  Even  if  a  permit 
has  been  issued  for  the  importation  of 
a  regulated  article,  the  regulated  article 
may  be  imported  only  if  all  applicable 
requirements  of  this  subpart  are  met  and 
only  if  an  inspectoral  the  port  of  first 
arrival  determines  that  no  emergency 
measures  pursuant  to  the  Federal  Plant 
Pest  Act  or  other  measures  pursuant  to 
the  Plant  Quarantine  Act  are  necessary 
with  respect  to  the  regulated  article. J 


»  Section  105(a)  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150dd(all  provides,  among  other  things,  that 
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(d)  Denial  and  withdrawal  of  permits. 
Any  permit  which  has  been  issued  may 
be  withdrawn  by  an  inspector  or  the 
Administrator  if  he  or  she  determines 
that  the  person  to  whom  the  permit  was 
issued  has  violated  any  requirement  of 
this  subpart.  If  the  withdrawal  is  oral, 
the  decision  to  withdraw  the  permit  and 
the  reasons  for  the  withdrawal  of  the 
permit  shall  be  confirmed  in  writing  as 
promptly  as  circumstances  permit.  Any 
person  whose  permit  has  been  denied  or 
withdrawn  may  appeal  the  decision  in 
writing  to  the  Administrator  within  10 
days  after  receiving  the  written 
notification  of  the  withdrawal.  The 
appeal  shall  state  all  of  the  facts  and 
reasons  upon  which  the  person  rehcs  to 
show  that  the  permit  was  wrongfully 
denied  or  withdrawn.  The 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  granting  or  denying  the  appeal  as 
promptly  as  circumstances  permit.  If 
there  is  a  conflict  as  to  any  material  fact 
and  the  person  from  whom  the  permit 
is  withdrawn  requests  a  hearing,  a 
hearing  shall  be  held  to  resolve  the 
conflict.  Rules  of  practice  concerning 
the  hearing  shall  be  adopted  by  the 
Administrator. 

§  319.40-6    Importation  and  entry 
requirements  for  specified  articles. 

(a)  Bamboo  timber.  Bamboo  timber 
consisting  of  whole  culms  or  canes  may 
be  imported  into  Guam  or  the  Northern 
Mariana  Islands  subject  to  inspection 
and  other  requirements  of  §  319.40-9. 
Bamboo  timber  consisting  of  whole 
culms  or  canes  that  are  completely  dry 
as  evidenced  by  lack  of  moisture  in 
node  tissue  may  be  imported  into  any 
part  of  the  United  States  subject  to 
inspection  and  other  requirements  of 
§319.40-9. 

(b)  Monterey  pine  logs  and  lumber 
from  Chile  and  New  Zealand:  Douglas- 
fir  logs  and  lumber  from  New  Zealand. 

(1)  Logs,  (i)  Requirements  prior  to 
importation.  Monterey  or  Radiata  pine 


the  Secreiarv  of  Agriculture  may.  whenever  he 
dcenu  it  necessary  as  an  emergency  measure  in 
order  to  prevent  the  dissemination  of  any  plant  pest 
new  to  or  not  theretofore  kjiown  to  be  widely 
prevalent  or  distributed  within  and  throughout  the 
United  Stales,  seize,  quarantine,  treat,  apply  other 
remedial  measures  to,  destroy,  or  dispose  of,  in 
such  manner  as  he  deems  appropriate,  subject  to 
section  105(d)  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOddld)),  any  product  or  article,  iiKluding 
any  article  subject  to  this  subpart,  which  is  moving 
into  or  through  the  United  Stales,  and  which  he  has 
reason  to  believe  is  infested  with  any  such  plant 
pest  at  the  time  of  the  movement,  or  which  has 
moved  into  the  United  States,  and  which  he  has 
reason  to  believe  was  infested  with  any  such  plant 
pest  at  the  time  of  the  movement.  Section  10  of  the 
Plant  Quarantine  Act  (7  U.S.C.  1&4a)  and  section 
107  of  the  Federal  Plant  Pest  Act  (7  U.S.C.  ISOff) 
also  authorize  measures  against  regulated  articles 
which  are  not  in  compliance  with  this  subpart. 


[Pinus  radiata)  logs  from  Chile  or  New 
Zealand  and  Etouglas-fir  [Pseudotsuga 
menziesii]  logs  from  New  Zealand  that 
are  accompanied  by  a  certificate  stating 
that  the  logs  meet  the  requirements  of 
paragraph  (b)(l)(i)(A)  through  (D)  of  this 
section,  and  that  are  consigned  to  a 
facility  in  the  United  States  that 
operates  in  accordance  with  §  319.40-6, 
may  be  imported  in  accordance  with 
paragraphs  (b)(l)(i)(A)  through  fb)(l)(iii) 
of  this  section. 

(A)  The  logs  must  be  from  live  healthy 
trees  which  are  apparently  free  of  plant 
pests,  plant  pest  damage,  and  decay 
organisms. 

ifs)  The  logs  must  be  debarked  in 
accordance  with  §319.40-7(b)  prior  to 
fumigation. 

(C)  The  logs  and  any  solid  wood 
packing  materials  to  be  used  with  the 
logs  during  shipment  to  the  United 
States  must  be  fumigated  in  accordance 
with  §  319.40-7(f)(l),  within  45  days 
following  the  date  the  trees  are  felled 
and  prior  to  arrival  of  the  logs  in  the 
United  States,  in  the  holds  or  in  scalable 
containers.  Fumigation  must  be 
conducted  in  the  same  sealable 
container  or  hold  in  which  the  logs  and 
solid  wood  packing  materials  are 
exported  to  the  United  States. 

(D)  During  shipment  to  the  United 
States,  no  other  regulated  article  is 
permitted  on  the  means  of  conveyance 
with  the  logs,  unless  the  logs  and  the 
other  regulated  articles  are  in  separate 
holds  or  separate  sealed  containers,  or, 
if  the  logs  and  other  regulated  articles 
are  mixed  in  a  hold  or  sealed  container, 
the  other  regulated  articles  either  have 
been  heat  treated  with  moisture 
reduction  in  accordance  with  §319  40- 
7(d),  or  have  been  fumigated  in  the  hold 
or  sealable  container  in  accordance  with 
paragraph  (b)(l)(i)(C)  of  this  section. 

[ii]  Requirements  upon  arrival  in  the 
United  States.  The  following 
requirements  apply  upon  arrival  of  the 
Iocs  in  the  United  States. 

(A)  The  logs  must  be  kept  segregated 
from  other  regulated  articles  from  the 
time  of  discharge  from  the  means  of 
conveyance  until  the  logs  are 
completely  processed  at  a  facility  in  the 
United  States  that  operates  under  a 
compUance  agreement  in  accordance 
with  §319.40-8. 

(B)  The  logs  must  be  moved  from  the 
port  of  first  arrival  to  the  facility  that 
operates  under  a  compliance  agreement 
in  accordance  with  §  319.40-8  in  as 
direct  a  route  as  reasonably  possible. 

(iii)  Requirements  at  the  processing 
facility.  The  logs  must  be  consigned  to 
a  facility  operating  under  a  compliance 
agreement  in  accordance  with  §  319.40- 
8  that  includes  the  following 
requirements: 


(A)  Logs  or  any  products  generated 
from  logs,  including  lumber,  must  be 
heat  treated  in  accordance  with 

§  319.40-7(c),  or  heat  treated  with 
moisture  reduction  in  accordance  with 
§319.40-7(d). 

(B)  The  logs,  including  sawdust,  wood 
chips,  or  other  products  generated  from 
the  logs  in  the  United  States,  must  he 
processed  in  accordance  with  paragraph 
(b)(l)(iii)  of  this  section  within  60  days 
from  the  time  the  logs  are  released  from 
the  port  of  first  arrival. 

(C)  Sawdust,  wood  chips,  and  waste 
generated  by  sawing  or  processing  the 
logs  must  be  disposed  of  by  burning. 
heat  treatment  in  accordance  with 

§  319.40-7(c)  or  §  319.40-7(d),  or  other 
processing  that  will  destroy  any  plant 
pests  associated  with  the  sawdust,  wood 
chips,  and  waste.  Composting  and  use 
of  the  sawdust,  wood  chips,  and  waste 
as  mulch  are  prohibited  unless 
composting  and  use  as  mulch  are 
preceded  by  fumigation  in  accordance 
with  §  319.40-7(f)(3)  or  heat  tre.atmenf 
in  accordance  with  §  319.40-7(c)  or 
§  319.40-7{d).  Wood  chips,  sawdust, 
and  waste  may  be  moved  in  enclosed 
trucks  for  processing  at  another  facihty 
operating  under  a  compliance 
agreement  in  accordance  with  §  31H  40- 
8. 

(2)  Raw  lumber.  Raw  lumber, 
including  solid  wood  packing  materials 
imported  as  cargo,  from  Chile  or  New 
Zealand  derived  from  Monterey  or 
Radiata  pine  [Pinus  radiata)  logs  and 
raw  lumber  from  New  Zealand  derived 
from  Douglas-fir  {Pseudotsuga 
menziesii)  logs  may  be  imported  in 
accordance  with  paragraphs  (b)(2){i)  and 
(ii)  of  this  section. 

(i)  During  shipment  to  the  United 
States,  no  other  regulated  article  (other 
than  sohd  wood  packing  materials)  is 
permitted  on  the  means  of  conveyance 
with  the  raw  lumber,  unless  the  raw 
lumber  and  the  other  regulated  articles 
are  in  separate  holds  or  separate  sealed 
containers:  Except /or  mixed  shipments 
of  logs  and  raw  lumber  fumigated  in 
accordance  with  §  319.40-7(f)(2)  and 
moved  in  accordance  with  paragraph 
{b)(l)(i)(D)  of  this  section.  Raw  lumber 
on  the  vessel's  deck  must  be  in  a  sealed 
container. 

(ii)  The  raw  lumber  must  be 
consigned  to  a  facility  operating  under 
a  compliance  agreement  in  accordance 
with  §  319.40-8  that  requires  the  raw 
lumber  to  be  heat  treated  in  accordance 
with  §319  40-7(c)  or  heat  treated  with 
moisture  reduction  in  accordance  with 
§  319.40-7(d)  before  any  cutting, 
planing,  or  sawing  of  the  raw  lumber, 
and  within  30  days  from  the  time  the 
lumber  is  released  from  the  port  of  first 
arrival. 
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permitted  on  the  means  of  conveyance 
with  the  lumber,  unless  the  lumber  and 
the  other  regulated  articles  are  in 
separate  holds  or  separate  sealed 
containers,  or,  if  the  lumber  and  other 
regulated  articles  are  mixed  in  a  hold  or 
sealed  container,  all  the  regulated 
articles  have  been  heat  treated  in 
accordance  with  §  319.40-7(c),  or  heat 
treated  with  moisture  reduction  in 
accordance  with  §319.40-7(d).  Lumber 
on  the  vessel's  deck  must  be  in  a  sealed 
container,  unless  it  has  been  heat 
treated  with  moisture  reduction  in 
accordance  with  §  319.40-7(d). 

(ii)  If  lumber  has  been  heat  treated  in 
accordance  with  §319.40-7(c).  that  fact 
must  be  stated  on  the  importer 
document,  or  by  a  permanent  marking 
on  each  piece  of  lumber  in  the  form  of 
the  letters  "HT"  or  the  words  "Heat 
Treated."  If  lumber  has  been  heat 
treated  with  moisture  reduction  in 
accordance  with  §  319.40-7(d),  that  fact 
must  be  stated  on  the  importer 
document,  or  by  a  permanent  marking, 
on  each  piece  of  lumber  or  on  the  cover 
of  bundles  of  lumber,  in  the  form  of  the 
letters  "KD"  or  the  words  "Kihi  Dried." 

(2)  Raw  lumber.  Raw  lumber, 
including  solid  wood  packing  materials 
imported  as  cargo,  from  all  places 
except  countries  in  Asia  that  are  wholly 
or  in  part  east  of  60"  East  Longitude  and 
north  of  the  Tropic  of  Cancer  may  be 
imported  in  accordance  with  paragraphs 
(b)(2)  (i)  and  (ii)  of  this  section. 

(i)  During  shipment  to  the  United 
States,  no  other  regulated  article  (other 
than  solid  wood  packing  materials)  is 
permitted  on  the  means  of  conveyance 
with  the  raw  lumber,  luiless  the  raw 
lumber  and  the  other  regulated  articles 
are  in  separate  holds  or  separate  sealed 
containers.  Raw  lumber  on  the  vessel's 
deck  must  be  in  a  sealed  container. 

(ii)  The  raw  lumber  must  be 
consigned  to  a  facility  operating  under 
a  compliance  agreement  in  accordance 
with  §  319.40-8  that  requires  the  raw 
lumber  to  be  heat  treated  in  accordance 
with  §  319.40-7(c)  or  §  319.40-7(d), 
within  30  days  from  the  time  the  lumber 
is  released  from  the  port  of  first  arrival. 
If  the  raw  lumber  is  to  be  cut,  planed, 
or  sawed,  the  heat  treatment  must  be 
completed  before  any  cutting,  planing, 
or  sawing  of  the  raw  lumber. 

(c)  Wood  chips  and  bark  chips.  Wood 
chips  and  bark  chips  from  any  place 
except  coimtries  in  Asia  that  are  wholly 
or  in  part  east  of  60°  East  Longitude  and 
north  of  the  Tropic  of  Cancer  may  be 
imported  in  accordance  with  this 
paragraph. 

(1)  The  wood  chips  or  bark  chips 
must  be  accompanied  by  an  Importer 
document  that  states  that  the  wood 
chips  or  bark  chips  were  either 


(i)  Derived  from  live,  healthy, 
plantation-grown  trees  in  tropical  areas: 
or 

(ii)  Fumigated  with  methyl  bromide 
in  accordance  with  §  319.40-7(0(3)  or 
heat  treated  in  accordance  with 
§  319.40-7(c)  or  §  319.40-7(d). 

(2)  During  shipment  to  the  United 
States,  no  other  regulated  articles  (other 
than  solid  wood  packing  materials)  are 
permitted  in  the  holds  or  sealed 
containers  carrying  the  wood  chips  or 
bark  chips.  Wood  chips  or  bark  chips  on 
the  vessel's  deck  must  be  in  a  sealed 
container. 

(3)  The  wood  chips  or  bark  chips 
must  be  free  from  rot  at  the  time  of 
importation,  unless  accompanied  by  an 
importer  document  stating  that  the 
entire  lot  was  fumigated  with  methyl 
bromide  in  accordance  with  §  319.40- 
7(0(3)  or  heat  treated  in  accordance 
with  §  319.40-7(c)  or  §  319.40-7(d). 

(4)  Wood  chips  or  bark  chips 
imported  in  accordance  with  this 
paragraph  must  be  consigned  to  a 
facility  operating  under  a  compliance 
agreement  in  accordance  with  §  319.40- 
8.  The  wood  chips  or  bark  chips  must 
be  burned,  heat  treated  in  accordance 
with  §  319.40-7(c)  or  §  319.40-7(d),  or 
otherwise  processed  in  a  manner  that 
will  destroy  any  plant  pests  associated 
with  the  wood  chips  or  bark  chips, 
within  30  days  of  arrival  at  the  facility. 
If  the  wood  chips  or  bark  chips  are  to 
be  used  for  mulching  or  composting, 
they  must  Hrst  be  fumigated  in 
accordance  with  §  319.40-7(0(3)  or  heat 
treated  in  accordance  with  §  319.40-7(c) 
or§319.40-7(d). 

(d)  Wood  mulch,  humus,  compost, 
and  litter.  Wood  mulch,  humus, 
compost,  and  Utter  may  be  imported  if 
accompanied  by  an  importer  document 
stating  that  the  wood  mulch,  humus, 
compost,  or  litter  was  fumigated  in 
accordance  with  §  319.40-7(0(3)  or  heat 
treated  in  accordance  with  §  319.40-7(c) 
or§319.40-7(d). 

(e)  Cork  and  bark.  Cork  and  cork  bark, 
cinnamon  bark,  and  other  bark  to  be 
used  for  food,  manufacture  of  medicine, 
or  chemical  extraction  may  be  imported 
if  free  from  rot  at  the  time  of 
importation  and  subject  to  the 
inspection  and  other  requirements  of 
§319.40-9. 

S  319.40-7    Treatments  and  safeguards. 

(a)  Certification  of  treatments  or 
safeguards.  If  APHIS  determines  that  a 
document  required  for  the  importation 
of  regulated  articles  is  inaccurate,  the 
regulated  articles  which  are  the  subject 
of  the  certificate  or  other  document 
shall  be  refused  entry  into  the  United 
States.  In  addition,  APHIS  may 
determine  not  to  accept  any  further 
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certificates  for  the  importation  of 
regulated  articles  in  accordance  with 
this  sd||part  from  a  country  in  which  an 
inac«rate  certificate  is  issued,  and 
APHIS  may  determine  not  to  allow  the 
importation  of  any  or  all  regulated 
articles  from  any  such  country,  until 
corrective  action  acceptable  to  APHIS 
establishes  that  certificates  issued  in 
that  country  will  be  accurate. 

fb)  Debarking.  Except  for  raw  liimber, 
no  more  than  2  percent  of  the  surface  of 
all  regulated  articles  in  a  lot  may  retain 
bark,  with  no  single  regulated  article 
retaining  bark  on  more  than  5  percent  of 
its  surface.  For  raw  lumber,  debarking 
must  remove  100  percent  of  the  bark. 

(c)  Heat  treatment.  Heat  treatment 
must  be  performed  only  at  a  facility 
where  APHIS  or  an  inspector  authorized 
by  the  national  government  of  the 
country  in  whidi  the  facility  is  located 
has  inspected  the  facility  and 
determined  that  its  operation  complies 
with  the  standards  of  this  paragraph. 
Heat  treatment  procedures  may  employ 
steam,  hot  water,  kilns,  exposure  to 
microwave  energy,  or  any  other  method 
(e.g.,  the  hot  water  and  steam 
techniques  used  in  veneer  production) 
that  raises  the  temperature  of  the  center 
of  each  treated  regulated  article  to  at 
least  56  "C  and  maintains  the  regulated 
article  at  that  center  temperature  for  at 
least  30  minutes.  For  regulated  articles 
heat  treated  prior  to  arrival  in  the 
United  Stales,  during  the  entire  interval 
between  treatment  and  export  the 
regulated  article  must  be  stored, 
handled,  or  safeguarded  in  a  manner 
which  excludes  any  reinfestation  of  the 
regulated  article  by  plant  pests. 

(d)  Heat  treatment  with  moisture 
reduction.  Heat  treatment  with  moisture 
reduction  may  employ  dry  heat, 
exposure  to  microwave  energy,  or  any 
other  method  that  raises  the  temperature 
of  the  center  of  each  treated  regulated 
article  to  at  least  56  "C,  maintains  the 
regulated  articles  at  that  center 
temperature  for  at  least  30  minutes,  and 
reduces  the  moisture  content  of  the 
regulated  article  to  20  percent  or  less  as 
measured  by  an  electrical  conductivity 
meter.  For  regulated  articles  heat  treated 
with  moisture  reduction  prior  to  arrival 
in  the  United  States,  during  the  entire 
interval  between  treatment  and  export 
the  regulated  article  must  be  stored, 
handled,  or  safeguarded  in  a  manner 
which  excludes  any  reinfestation  of  the 
regulated  article  by  plant  pests. 

(e)  Surface  pesticide  treatments.  All 
United  States  Environmental  Protection 
Agency  registered  surface  pesticide 
treatments  are  authorized  for  regulated 
articles  imported  in  accordance  with 
this  subpart.  Surface  pesticide 
treatments  must  be  conducted  in 


accordance  with  label  directions 
approved  by  the  United  States 
Environmental  Protection  Agency. 
When  used  on  heat  treated  logs,  a 
surface  pesticide  treatment  must  be  first 
applied  within  48  hours  following  heat 
treatment.  The  surface  pesticide 
treatment  must  be  repeated  at  least 
every  30  days  during  storage  of  the 
regulated  article,  with  the  final 
treatment  occurring  no  more  than  30 
days  prior  to  departure  of  the  means  of 
conveyance  that  carries  the  regulated 
articles  to  the  United  States. 

(f)  Methyl  bromide  fumigation.  The 
following  minimum  standards  for 
methyl  bromide  fumigation  treatment 
are  authorized  for  the  regulated  articles 
listed  in  paragraphs  lf)(l)  through  (f)(3) 
of  this  section.  Any  method  of 
fumigation  that  meets  or  exceeds  the 
specified  temperature/time/ 
concentration  products  is  acceptable. 

(1)  Logs— (i)  T-312  Alternative.  The 
entire  log  and  the  ambient  air  must  be 
at  a  temperature  of  5  "C  or  above 
throughout  fumigation.  The  fumigation 
must  be  conducted  using  schedule  T- 
312  contained  in  the  Treatment  Manual. 
In  heu  of  the  schedule  T-312  methyl 
bromide  concentration,  fiunigation  may 
be  conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  240  g/ 
m'  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
17,280  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 

(ii)  T-404  Alternative.  The  entire  log 
and  the  ambient  air  must  be  at  a 
temperature  of  5  *C  or  above  throughout 
fumigation.  The  fumigation  must  be 
conducted  using  schedule  T-404 
contained  in  the  Treatment  Manual.  In 
lieu  of  the  schedule  T— 104  methyl 
bromide  concentration,  fumigation  may 
be  conducted  wnth  an  initial  methyl 
bromide  concentration  of  at  least  120  g/ 
m^  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
1920  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 

(2)  Lumber.  The  lumber  and  the 
ambient  air  must  be  at  a  temperature  of 
5  "C  or  above  throughout  fumigation. 
The  fumigfition  must  be  conducted 
using  schedule  T— 404  contained  in  the 
Treatment  Manual.  In  lieu  of  the 
schedule  T-404  methyl  bromide 
concentration,  fumigation  may  be 
conducted  wi\h  an  initial  methyl 
bromide  concentration  of  at  least  120  g/ 
mi  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
1920  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 


(3)  Regulated  articles  other  than  logs 
or  lumber,  (i)  If  the  ambient  air  and  the 
regulated  articles  other  than  logs  or 
lumber  are  at  a  temperature  of  21  "C  or 
above  throughout  fumigation,  the 
fumigation  must  be  conducted  using 
schedule  T-404  contained  in  the 
Treatment  Manual.  In  lieu  of  the 
schedule  T-404  methyl  bromide 
concentration,  fumigation  may  be 
conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  48  g/ 
m'  with  exposure  and  concentration 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
760  gram-hours  calculated  on  the  initial 
methyl  bromide  concentration. 

(ii)  If  the  ambient  air  and  the 
regulated  articles  other  than  logs  or 
lumber  are  at  a  temperature  of  4.5-20  5 
°C  throughout  fumigation,  the 
fumigation  must  be  conducted  using 
schedule  T— 404  contained  in  the 
Treatment  Manual.  In  lieu  of  the 
schedule  T-404  methyl  bromide 
concentration,  fumigation  may  be 
conducted  with  an  initial  methyl 
bromide  concentration  of  at  least  120  g/ 
m3  with  exposure  and  concentration     \ 
levels  adequate  to  provide  a 
concentration-time  product  of  at  least 
1920  gram-hours  calculated  on  the 
initial  methyl  bromide  concentration. 

(g)  Preservatives.  All  preservative 
treatments  that  use  a  preservative 
product  that  is  registered  by  the  United 
States  Environmental  Protection  Agency 
are  authorized  for  treatment  of  regulated 
articles  imported  in  accordance  with 
this  subpart.  Preservative  treatments 
must  be  performed  in  accordance  with 
label  directions  approved  by  the  United 
States  Environmental  Protection 
Agency. 

§319.40-8    Processing  at  facilities 
operating  under  compliance  agreements. 

(a)  Any  person  who  operates  a  facility 
in  which  imported  regulated  articles  are 
processed  may  enter  into  a  compliance 
agreement  to  facilitate  the  importation 
of  regulated  articles  under  this  subpart 
The  compliance  agreement  shall  specify 
the  requirements  necessary  to  prevent 
spread  of  plant  pests  from  the  facility, 
requirements  to  ensure  the  processing 
method  effectively  destroys  plant  pests. 
and  the  requirements  for  the  applicatio.n 
of  chemical  materials  in  accordance 
with  the  Treatment  Manual.  The 
compliance  agreement  shall  also  state 
that  inspectors  must  be  allowed  access 
to  the  facility  to  monitor  compliance 
with  the  requirements  of  the  compliance 
agreement  and  of  this  subpart. 
Compliance  agreement  forms  may  be 
obtained  from  the  Administrator  or  an 
inspector. 
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:ompIiance  agreement  may  be 
^  the  inspector  who  is 
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by  an  inspector,  at  a  place 
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nspector  finds  that  an 
(gulated  article  is  so  infested 
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rson  shall  move  any 
!gulated  article  from  the  port 


of  first  arrival  unless  and  until  an 
inspector  notifies  the  person,  in  writing 
or  through  an  electronic  database,  that 
the  regulated  article: 

(i)  Is  in  compUance  with  all 
applicable  regulations  and  has  been 
inspected  and  found  to  be  apparently 
free  of  plant  pests;  3  or, 

(ii)  Has  been  inspected  and  the 
inspector  requires  reinspection, 
cleaning,  or  treatment  of  the  regulated 
article  at  a  place  other  than  the  port  of 
first  arrival. 

(b)  Notice  of  arrival;  visual 
examination  of  regulated  articles  at  port 
of  first  arrival. 

(1)  At  least  7  days  prior  to  the 
expected  date  of  arrival  in  the  United 
States  of  a  shipment  of  regulated  articles 
imported  in  accordance  with  this 
subpart,  the  permittee  or  his  or  her 
agent  must  notify  the  APHIS  Officer  in 
Charge  at  the  port  of  arrival  of  the  date 
of  expected  arrival.  The  address  and 
telephone  number  of  the  APHIS  Officer 
in  Charge  will  be  specified  in  any 
specific  permit  issued  by  APHIS.*  This 
notice  may  be  in  writing  or  by 
telephone.  The  notice  must  include  the 
number  of  any  specific  permit  issued  for 
the  regulated  articles;  the  name,  if  any, 
of  the  meeuis  of  conveyance  carrying  the 
regulated  articles;  the  type  and  quantity 
of  the  regulated  articles;  the  expected 
date  of  arrival;  the  country  of  origin  of 
the  regulated  articles;  the  name  and  the 
number,  if  any,  of  the  dock  where  the 
regulated  articles  are  to  be  unloaded: 
and  the  name  of  the  importer  or  broker 
at  the  port  of  arrival. 

(2)  Imported  regulated  articles  which 
have  been  debarked  in  accordance  with 
§  319.40-7(b)  and  can  be  safely  and 
practically  inspected  will  be  visually 
examined  for  plant  pests  by  an  inspector 
at  the  port  of  first  arrival.  If  plant  pests 
are  found  on  or  in  the  regulated  articles 
or  if  the  regulated  article  cannot  be 
safely  and  practically  inspected,  the 
regulated  articles  must  be  treated  in 
accordance  with  the  Treatment  Manual. 

(c)  Marking  and  identity  of  regulated 
articles.  Any  regulated  article,  at  the 
time  of  importation  shall  bear  on  the 
outer  container  (if  in  a  container),  on  the 
regulated  article  (if  not  in  a  container), 
or  on  a  document  accom{>anying  the 
regulated  article  the  following 
information: 

(1)  General  nature  and  quantity  of  the 
regulated  articles; 


> Certain  regulated  articles  may  aUo  be  subject  to 
§  319.56.  or  to  Noxious  Weed  Act  regulations  under 
part  360  of  this  chapter,  or  to  Endangered  Species 
Act  regulations  under  part*  355  and  356  of  this 
chapter  and  50  CFR  puts  17  and  2X 

•  A  list  of  APHIS  Officers  in  Charge  may  be 
obtained  from  the  Administrator,  APHIS,  c/o  PPQ, 
Port  Operations,  room  635.  Federal  Building.  6505 
Belcrsst  Road.  HyatUville.  MD  20782. 


(2)  Country  and  locality,  if  known, 
where  the  tree  from  which  the  regulated 
article  was  derived  was  grown; 

(3)  Name  and  address  of  the  person 
importing  the  regulated  article; 

(4)  Name  and  address  of  consignee  of 
the  regulated  article; 

(5)  Identifying  shipper's  mark  and 
number;  and 

(6)  Number  of  the  permit  (if  one  was 
issued)  authorizing  the  importation  of 
the  regulated  article  into  the  United 
States. 

(d)  Sampling  for  plant  pests  at  port  of 
first  arrival.  Any  imported  regulated 
article  may  be  sampled  for  plant  pests 
at  the  port  of  first  arrival.  If  an  inspector 
finds  it  necessary  to  order  treatment  of 
a  regulated  article  at  the  port  of  first 
arrival,  any  sampling  will  be  done  prior 
to  treatment. 

§  31 9.40-1 0    Costs  and  charges. 

The  services  of  an  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty  shall  be 
furnished  without  cost  to  the  importer* 
The  inspector  may  require  the  importer 
to  furnish  any  labor,  chemicals,  packing 
materials,  or  other  supplies  required  in 
handling  regulated  articles  under  this 
subpart.  APHIS  will  not  be  responsible 
for  any  costs  or  charges,  other  than 
those  identified  in  this  section. 

§  319.40-1 1    Plant  pest  risk  assessnwnt 
standards. 

When  evaluating  a  request  to  import 
a  regulated  article  not  allowed 
importation  under  this  subpart,  or  a 
request  to  import  a  regulated  article 
under  conditions  other  than  those 
prescribed  by  this  subpart,  APHIS  will 
conduct  the  following  analysis  to 
determine  the  plant  pest  risks  associated 
with  each  requested  importation  in 
order  to  determine  whether  or  not  to 
issue  a  permit  under  this  subpart  or  to 
propose  regulations  establishing 
conditions  for  the  importation  into  the 
United  States  of  the  regulated  article. 

(a)  Collecting  commodity  information. 

(1)  APHIS  will  evaluate  the 
application  for  information  describing 
the  regulated  article  and  the  origin, 
processing,  treatment,  and  handling  of 
the  regulated  article;  and 

(2)  APHIS  will  evaluate  history  of  past 
plant  pest  interceptions  or  introductions 
(including  data  from  foreign  countries) 
associated  with  the  regulated  article. 

(b)  Cataloging  quarantine  pests.  For 
the  regulated  article  specified  in  an 
application,  APHIS  will  determine  what 
plant  pests  or  potential  plant  pests  are 
associated  with  the  type  of  tree  from 


s  Provisions  relating  to  costs  for  other  services  of 
an  ins[>ector  are  contained  in  part  354  of  this 
chapter. 
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which  the  regulated  article  was  derived, 
in  the  country  and  locality  from  which  . 
the  regulated  article  is  to  be  exported.  A 
plant  pest  that  meets  one  of  the 
following  criteria  is  a  quarantine  pest 
and  will  be  further  evaluated  in 
accordance  with  paragraph  (c)  of  this 
section: 

(1)  Non-indigenous  plant  pest  not 
present  in  the  United  States; 

(2)  Non-indigenous  plant  pest,  present 
in  the  United  States  and  capable  of 
further  dissemination  in  the  United 
States; 

(3)  Non-indigenous  plant  pest  that  is 
present  in  the  United  States  and  has 
reached  probable  limits  of  its  ecological 
range,  but  differs  genetically  from  the 
plant  pest  in  the  United  States  in  a  way 
that  demonstrates  a  potential  for  greater 
damage  potential  in  the  United  States; 

(4)  Native  species  of  the  United  States 
that  has  reached  probable  limits  of  its 
ecological  range,  but  differs  genetically 
from  the  plant  pest  in  the  United  States 
in  a  way  that  demonstrates  a  potential 
for  greater  damage  potential  in  the 
United  States;  or 

(5)  Non-indigenous  or  native  plant 
pest  that  may  be  able  to  vector  another 
plant  pest  that  meets  one  of  the  criteria 
in  paragraphs  (b)  (1)  through  (4)  of  this 
section. 

(c)  Determining  which  quarantine 
pests  to  assess. 

(1)  APHIS  will  divide  quarantine 
pests  identified  in  paragraph  (b)  of  this 
section  into  groups  depending  upon 
where  the  plant  pest  is  most  likely  to  be 
found.  The  plant  pests  would  be 
grouped  as  follows: 

(i)  Plant  pests  found  on  the  bark; 
(ii)  Plant  pests  found  under  the  bark; 
and 
(iii)  Plant  f)ests  found  in  the  wood. 

(2)  APHIS  will  subdivide  each  of  the 
groups  in  paragraph  (c)(1)  of  this  section 
into  associated  taxa. 

(3)  APHIS  will  rank  the  plant  pests  in 
each  group  in  paragraph  (c)(2)  of  this 
section  according  to  plant  pest  risk, 
based  on  the  available  biological 
information  and  demonstrated  plant 
pest  importance. 

(4)  APHIS  will  identify  any  plant 
pests  ranked  in  paragraph  (c)(3)  of  this 
section  for  which  plant  pest  risk 
assessments  have  previously  been 
performed  in  accordance  with  this 
section.  APHIS  will  conduct  individual 
plant  pest  risk  assessments  for  the 
remaining  plant  pests,  starting  with  the 
highest  ranked  plant  pest(s)  in  each 
group. 

(5)  The  number  of  plant  pests  in  each 
group  to  be  evaluated  through 
individual  plant  pest  risk  assessment 
will  be  based  on  biological  similarities 
of  members  of  the  group  as  they  relate 


to  measures  taken  in  connection  with 
the  importation  of  the  regulated  article 
to  mitigate  the  plant  pest  risk  associated 
with  the  regulated  article.  For  example, 
if  the  plant  pest  risk  assessment  for  the 
highest  ranked  plant  pest  indicates  a 
need  for  a  mitigation  measure  that 
would  result  in  the  same  reduction  of 
risk  for  other  plant  pests  ranked  in  the 
group,  the  other  members  need  not  be 
subjected  to  individual  plant  pest  risk 
assessment. 

(d)  Conducting  individual  plant  pest 
risk  assessments.  APHIS  will  evaluate 
each  of  the  plant  pests  identified  in 
paragraph  (c)(4)  of  this  section  by: 

(1)  Estimation  of  the  probability  of  the 
plant  pest  being  on.  with,  or  in  the 
regulated  article  at  the  time  of 
importation; 

(2)  Estimation  of  the  probability  of  the 
plant  pest  surviving  in  transit  on  the 
regulated  article  and  entering  the  United 
States  undetected; 

(3)  Estimation  of  the  probability  of  the 
plant  pest  colonizing  once  it  has  entered 
into  the  United  States; 

(4)  Estimation  of  the  probability  of  the 
plant  pest  spreading  beyond  any 
colonized  area;  and 

(5)  Estimation  of  the  damage  to  plants 
that  could  be  expected  upon 
introduction  and  dissemination  within 
the  United  States  of  the  plant  pest. 

(e)  Estimating  unmitigated  overall 
plant  pest  risk.  APHIS  will  develop  an 
estimation  of  the  overall  plant  pest  risk 
associated  with  importing  the  regulated 
article  based  on  compilation  of 
individual  plant  pest  risk  assessments 
performed  in  accordance  with 
paragraph  (d)  of  this  section. 

(f)  Evaluating  available  requirements 
to  determine  whether  they  would  allow 
safe  importation  of  the  regulated  article. 
The  requirements  of  this  subpart,  and 
any  other  requirements  relevant  to  the 
regulated  article  and  plant  j>ests 
involved,  will  be  compared  with  the 
individual  plant  pest  risk  assessments 
in  order  to  determine  whether  particular 
conditions  on  the  importation  of  the 
regulated  article  would  reduce  the  plant 
pest  risk  to  an  insignificant  level.  If 
APHIS  determines  that  the  imposition 
of  particular  conditions  on  the 
importation  of  the  regulated  article 
could  reduce  the  plant  pest  risk  to  an 
insignificant  level,  and  determines  that 
sufficient  APHIS  resources  are  available 
to  implement  or  ensure  implementation 
of  the  conditions,  APHIS  will 
implement  rulemaking  to  allow 
importation  of  the  requested  regulated 
article  under  the  conditions  identified 
by  the  plant  pest  risk  assessment 
process. 


Subpart— Packing  Materials 

§319.69    [Amended] 

9.  The  introductory  language  to 
§  319.69  would  be  removed. 

10.  In  §  319.69,  paragraph  (a),  the 
phrase  "On  and  after  July  1. 1933,  the" 
would  be  removed  and  the  word  "The" 
would  be  added  in  its  place. 

11.  In  §  319.69,  paragraph  (b).  the 
phrase  "On  and  after  June  8,  1953.  the" 
would  be  removed  and  the  word  "The" 
would  be  added  in  its  place. 

12.  In  §  319.69.  paragraph  (b)(3) 
would  be  removed,  and  paragraphs 
(b)(4)  and  fb)(5)  would  be  redesignated 
as  paragraphs  (b)(3)  and  (b)(4) 
respectively. 

13.  In  §  319.69a.  paragraph  (a)  would 
be  amended  by  removing  the  phrase 
"(b)(1).  (3).  and  (4)"  and  adding  the 
phrase  "(b)(1)  and  (3)"  in  its  place. 

Done  in  Washington.  DC.  this  13th  day  of 
January  1994. 
Patricia  Jensen. 

Acting  Axsistant  Secretary,  Marketing  and 

Inspection  Sen-ices. 

[FR  Doc.  94-1230  Filed  1-19-94;  8:45  am] 

BILLING  CODE  141(^-34-P 


9  CFR  Part  94 

[Docket  No.  9^159-1] 

Change  in  Disease  Status  of  Germany 
Because  of  Rinderpest  and  Foot-and- 
Moutti  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Germany  free  of  rinderpest  and  foot- 
and-mouth  disease.  Rinderpest  has  not 
existed  in  Germany  since  1870  and 
there  have  been  no  outbreaks  of  foot- 
and-mouth  disease  since  January  1988. 
This  proposed  revision  would  remove 
the  prohibition  on  the  importation  from 
Germany  into  the  United  States  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  from  ruminants,  and  would  relieve 
restrictions  on  the  importation  from 
Germany  of  milk  and  milk  products 
from  ruminants.  This  proposal,  if 
adopted,  would  not  relieve  restrictions 
on  the  importation  from  Germany  of 
swine  and  fresh,  chilled,  and  frozen 
meat  from  swine,  because  Germany  has 
not  been  declared  free  of  hog  cholera 
and  swine  vesicular  disease. 

We  are  also  proposing  to  add 
Germany  to  a  list  of  countries  that, 
although  declared  free  of  rinderpest  and 
foot-and-mouth  disease,  are  subject  to 
restrictions  on  the  importation  of  their 
meat  and  other  animal  products  into  the 
United  States.  Finally,  we  are  also 
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and  vaccinations  for  FMD  were 
discontinued  in  March  1991. 

Germany  has  applied  to  the  U.S. 
Department  of  Agriculture  (USDA)  to  be 
recognized  as  free  of  rinderpest  and 
FMD.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
reviewed  the  dociunentation  submitted 
by  the  government  of  Germany  in 
support  of  its  request.  In  addition,  a 
team  of  APHIS  officials  recently 
conducted  an  on-site  evaluation  of  the 
animal  health  program  in  Germany  in 
regard  to  the  FMD  and  rinderpest 
situation  in  that  country.  The  evaluation 
consisted  of  a  review  of  the  capability 
of  Germany's  veterinary  services, 
laboratory  and  diagnostic  procedures, 
vaccination  practices,  and  the 
administration  of  laws  and  regulations 
to  ensure  against  the  introduction  of 
FMD  and  rinderpest  into  Germany 
through  the  importation  of  animals, 
meat,  animal  products,  and  garbage.  The 
APHIS  officials  conducting  the  on-site 
evaluation  concluded  that  Germany  is 
free  of  FMD  and  rinderpest.  Details 
concerning  the  on-site  evaluation  are 
available  upon  written  request  from  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Based  on  the  information  discussed 
above,  we  believe  that  Germany 
qualifies  for  listing  in  §  94.1(a)(2)  of  the 
regulations  as  a  country  declared  free  of 
rinderpest  and  FMD.  This  action  would 
remove  the  prohibition  on  the 
importation  from  Germany  of  ruminants 
and  fi^sh,  chilled,  and  frozen  meat  from 
ruminants,  and  would  relieve 
restrictions  on  the  infportation  from 
Germany  of  milk  and  milk  products 
from  ruminants.  Importations  from 
Germany  of  swine  and  fresh,  chilled,  or 
frozen  meat  from  swine  would  continue 
to  be  restricted  under  the  regulations 
because  Germany  has  not  been  declared 
free  of  hog  cholera  and  SVD. 

Special  Restrictions 

VVc  also  propose  to  add  Germany  to 
the  list  in  §94.1 1(a)  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD  that  are  subject  to  restrictions  on 
the  importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  countries  listed  in  §94.1 1(a)  are 
subject  to  these  restrictions  because 
they: 

1.  Supplement  their  national  meat 
supply  by  importing  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD; 

2.  Have  a  common  land  border  with 
countries  designated  as  infected  with 
rinderpest  or  FMD;  or 

3.  Import  ruminants  or  swine  from 
countries  designated  as  infected  with 


rinderpest  or  FMD  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

Germany  supplements  its  national 
meat  supply  by  the  importation  of  fresh, 
chilled,  and  frozen  meat  of  ruminants 
and  swine  from  countries  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists.  As  a  result, 
even  though  Germany  appears  to  qualify 
for  designation  as  a  country  free  of 
rinderpest  and  FMD,  the  meat  and  other 
animal  products  produced  in  Germany 
may  be  commingled  with  the  fresh, 
chilled,  or  frozen  meat  of  animals  from 
a  country  in  which  rinderpest  and  FMD 
exists,  resulting  in  an  undue  risk  of 
introducing  rinderpest  or  FMD  into  the 
United  States.  Adchtionally,  Germany 
has  common  land  borders  with  Austria. 
the  Czech  Republic,  Luxembourg,  and 
Switzerland,  which  are  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists. 

Therefore,  we  are  proposing  that  meal 
and  other  animal  products  of  ruminants 
and  swine,  and  ship  stores,  airplane 
meals,  and  baggage  containing  these 
meat  or  animal  products,  imported  into 
the  United  States  bom  Germany  be 
subject  to  the  restrictions  specified  in 
§94.11  of  the  regulations,  in  addition  to 
other  applicable  requirements  of  title  9, 
chapter  III.  The  restrictions  placed  on 
meat  and  meat  products  of  ruminants 
and  swane  in  §94.11  generally  require 
that  the  meat  be: 

1.  Prepared  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act;  and 

2.  Accompanied  by  an  additional 
certificate,  issued  by  an  animalbealth 
official  of  the  national  goverrunent  of 
the  country  declared  free  of  the  disease, 
assuring  that  the  meat  and  meat 
products  have  not  been  commingled 
with  or  exposed  to  meat  or  other  meat 
products  originating  in,  imported  from, 
or  transported  through  a  country 
infected  with  rinderpest  or  FMD,  and 
are  otherwise  handled  in  accordance 
with  the  requirements  of  §94.11. 

We  also  propose  to  add  Germany  to 
the  list  in  §  94.1(d)(1)  of  countries  in 
which  rinderpest  or  FMD  has  been 
Juiown  to  exist  and  that  were  declared 
free  of  rinderpest  and  FMD  on  or  after 
September  28, 1990.  All  coimtries  in 
which  rinderpest  or  FMD  has  been 
known  to  exist  and  that  were  declared 
free  of  rinderpest  and  FMD  on  cr  after 
September  28,  1990,  must  be  added  to 
this  list.  Adding  Germany  to  this  list 
would  restrict  the  importation  or  entry 
of  llamas  and  alpacas  from  Germany 
into  the  United  States,  unless  in 
accordance  with  9  CFR  92.435. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

This  proposed  rule,  if  adopted,  would 
add  Germany  to  the  list  in  part  94  of 
countries  declared  to  be  free  of 
rinderpest  and  FMD.  This  action  would 
remove  the  prohibition  on  the 
importation  into  the  United  States  from 
Germany  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  from 
ruminants,  and  would  relieve 
restrictions  on  the  importation  from 
Germany  of  milk  and  milk  products 
from  ruminants.  This  action  would  not 
relieve  restrictions  on  the  importation  of 
live  swine  and  fresh,  chilled,  and  frozen 
meat  of  swine  from  Germany  because 
Germany  is  still  considered  to  be 
affected  with  hog  cholera  and  SVD. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  Germany  into  the 
United  States  as  a  result  of  this 
proposed  rule. 

The  value  of  total  U.S.  imports  of 
cattle  in  1992  was  $1.24  billion;  U.S. 
imports  of  sheep  in  1992  totaled  about 
$2  million.  The  United  States  did  not 
import  any  cattle  or  sheep  from 
Germany  during  1992.  In  fact,  no  cattle 
or  sheep  were  imported  into  the  United 
States  from  any  country  in  Western 
Europe  during  1992  (USDA,  National 
Agricultural  Statistical  Service  |NASS], 
Agricultural  Statistics  Board  [ASB] 
"Agricultural  Statistics,  1992").  Western 
Europe  is  not  a  source  of  ruminants  for 
the  United  States  and  we  anticipate  that 
any  increase  in  the  importation  of 
ruminants  from  Germany  as  a  result  of 
this  rule  would  have  a  negligible  impact 
on  existing  trade  patterns. 

Currently,  due  to  APHIS  restrictions, 
the  United  States  does  not  import 
uncooked  meat  or  meat  products  from 
Germany.  In  1991,  total  meat  production 
in  the  United  States  (excluding  pork) 
was  just  under  10.7  million  metric  tons, 
while  total  meat  production  in  Germany 
(excluding  pork)  was  2.2  million  metric 
tons,  about  20  percent  of  United  States 
production.  It  is  improbable  that 
Germany  would  begin  to  export  any 
significant  portion  of  its  meat  products 
to  the  United  States  as  a  result  of  this 
rule.  Therefore,  we  estimate  that  the 
effect  of  this  rule  on  domestic  meat 
prices  or  supplies  would  be 
insignificant. 


Similarly,  we  do  not  anticipate  a 
major  increase  in  exports  of  milk  and 
milk  products  from  Germany  into  the 
United  States  as  a  result  of  this 
proposed  rule.  Importation  into  the 
United  States  of  all  dairy  products, 
except  for  casein  and  other  caseinates, 
is  restricted  by  quotas.  Furthermore, 
while  the  United  States  imports  more 
than  half  of  the  casein  produced  in  the 
world  and  the  regulations  allow  casein 
and  other  caseinates  to  be  imported 
from  countries  where  rinderpest  or  FMD 
exists  (if  the  importer  has  applied  for 
and  obtained  written  permission  from 
the  Administrator),  Germany  currently 
exports  only  a  small  amount  of  casein 
to  the  United  States.  For  example,  in 
1992,  the  United  States  imported  95,000 
metric  tons  of  casein  worldwide,  but 
only  about  2,400  metric  tons  (2.53 
percent  of  worldwide  imports)  from 
Germany.  Consequently,  we  believe  that 
declaring  Germany  free  of  rinderpest 
and  FMD  will  have  no  significant  effect 
on  the  amount  of  casein  imported  into 
the  United  States. 

The  effect  of  declaring  Germany  free 
of  rinderpest  and  FMD  on  the  trade  in 
bovine  embr>'os  and  semen  would  also 
be  minimal.  The  United  States  is  a  net 
exporter  of  bovine  embryos  and  semen; 
in  1991,  the  value  of  bovine  embryo  and 
semen  exports  totalled  to  $46.5  million 
and  10.2  million,  respectively,  while 
imports  amounted  to  only  $2.7  million 
and  $89,159,  respectively.  Though 
similar  trade  data  was  not  available  for 
Germany,  we  believe  that  due  to  the 
relatively  small  size  of  the  German 
market,  any  increase  in  the  export  of 
bovine  embryos  and  semen  from 
Germany  would  have  a  minimal  impact 
on  the  United  States  market. 

It  is  not  likely  that  many  United 
States  importers,  all  of  whom  are 
considered  small  entities  by  Small 
Business  Administration  standards 
(defined  as  having  fewer  than  100 
employees),  would  be  interested  in 
importing  bovine  embryos  and  semen 
from  Germany.  APHIS  expects  that  the 
value  of  any  imports  would  be  minimal 
in  comparison  to  the  domestic 
production  of  these  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 


(1)  All  State  and  local  laws  and 
regulations  that  are  inc(»isistent  with 
this  rule  will  be  preempted; 

(2)  No  retroactive  effect  will  be  given 
to  this  rule;  and 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved  . 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Sub)ects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISOee,  161. 162. 
and  450;  19  U.S.C.  1306:  21  U.S.C.  111.  114a, 
134a.  134b.  134c,  and  134f.  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331,  4332;  7  CFR 
2.17,  2.51,  and  371.2(d). 

§94.1    [Amended] 

2.  In  §94.1,  paragraph  (a)(2)  would  be 
amended  by  adding  "Germany." 
immediately  after  "France,". 

3.  In  §  94.1 ,  paragraph  (d)(1)  would  be 
amended  by  adding  "Germany," 
immediately  after  "France,". 

§94.11    [Amended] 

4.  In  §94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding 
"Germany,"  immediately  after 
"France,". 

Done  in  Washington,  DC,  this  13th  day  of 
January  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
(PR  Doc.  94-1366  Filed  1-19-94;  8:45  am) 
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regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  93-ACE-02."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  601  East  12th  Street.  Kansas 
City,  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Harvard 
State  Airport,  Harvard,  Nebraska, 
extending  upward  from  700  feet  or  more 
above  the  surface.  The  development  of 
a  new  SIAP  at  Harvard  State  Airport. 
Harvard,  Nebraska,  based  on  the 
Hastings  VOR/DME,  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  the  aircraft  executing  the  VOR/ 
DME  area  navigation  (RNAV)  SIAP  at 
Harvard  State  Airport,  Harvard, 
Nebraska.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth 


when  designated  in  conjunction  with  an 
airport  are  published  in  Paragraph  6005 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  158  FR  36298;  July  6, 1993) 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  ihem  operationally  current.  It, 
llierefore  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  L'.S  C  app.  1348(a),  1354|a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFH 
11  69. 

$71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74D0.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5  Harvard.  N£  [New] 

Harvard  State  Airport.  NE 

(lal.  40*39'15"  N.  long.  98<'04'31"  VV) 
Hastings  VORyOME  (let.  40»36'16"  N,  long. 
98''25'47"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4— mile 
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radius  of  the  Harvard  State  A'upoti  and 
within  2  miles  each  side  of  the  160-degree 
bearing  of  the  Harvard  State  Airport 
extending  from  the  6.4-mile  radius  to  10 
miles  south  of  the  airport. 


Issued  in  Kansas  City,  Missouri,  on  January 
7, 1994. 
Ilennan  J.  Lyons, 

Acting  Manager,  Air  Traffic  Division.  Central 

Region. 

[fR  Doc.  94-1353  Filed  1-19-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMn^iSSION 

17CFRParts275and2rS 
[Release  No.  IA-1 401,  S7-2-S4] 
RIN  3235-Aa02 

Disclosure  by  Investment  Advisers 
Regarding  Wrap  Fee  Programs 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  and  form 

amendments. 

SUMMARY:  The  Commission  is  proposing 
for  comment  rule  and  fonn  amendments 
that  would  specify  the  information  that 
registered  investment  advisers  that  are 
sponsors  of  "wrap  fee"  programs  would 
be  required  to  provide  to  prospective 
clients  in  those  programs.  The 
amendments  are  intended  to  provide 
prospective  wrap  fee  program  clients 
with  important  information  regarding 
the  cost  of  the  programs  and  the  services 
provided. 

DATES:  Comments  on  the  proposals 
should  be  received  on  or  before  March 
7, 1994. 

ACDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-2-94. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  N\V.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
C.  Freed,  Senior  Attorney,  or  Robert  E. 
Plaze,  Assistant  Director,  (202)  272- 
2107,  Office  of  Disclosure  and 
Investment  Adviser  Regulation,  Division 
of  Investment  Management,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  is  proposing  for  comment: 

(1)  Amenoments  to  Form  ADV  [17 
CFR  279.1)  under  the  Investment 


Advisers  Act  of  1940  [15  U.S.C.  80b-l 
et  seq.]  (the  "Advisers  Act"J  to  reqture 
advisers  that  sponsor  wrap  fee  programs 
("sponsors")  to  file  with  the 
Commission  as  part  of  Form  ADV  a 
docimient  (the  "wrap  fee  brochure") 
containing  certain  disclosiu-e  about  the 
sponsor  and  its  wrap  fee  programs  in  a 
narrative  (rather  than  check-the-box) 
format. 

(2)  Amendments  to  rule  204-3  under 
the  Advisers  Act  [17  CFR  275.204-3]  to 
require  sponsors  to  deliver  the  wrap  fee 
brochure  to  ciurent  and  prospective 
wrap  fee  program  clients  in  lieu  of  the 
disclosure  document  they  are  required 
to  deliver  to  other  clients  and 
prospective  clients. 

(3)  Related  amendments  to  rule  204- 
1  under  the  Advisers  Act  (17  CFR 
275.204-1)  setting  forth  the 
requirements  for  updating  the  wrap  fee 
brochure. 

I.  Background  * 

In  recent  years,  arrangements  known 
as  "v\Tap  fee"  programs  have  become 
increasingly  popular  among  broker- 
dealers,  investment  advisers 
("advisers"),  and  investors. »  Typically, 
a  wrap  fee  program  provides  an  investor 
with  a  bundle  of  investment  services, 
including  asset  allocation,  portfolio 
management,  custody  of  chent  funds 
and  securities,  execution  of  client 
transactions,  and  monitoring  of  portfolio 
manager  performance  for  a  single 
"wrap"  fee,  generally  a  percentage  of 
assets  under  management.  The  wrap  fee 
client  is  not  charged  brokerage 
commissions  on  a  transactional  basis. 
The  sponsor,  often  a  broker-dealer  or  an 
affiliate  of  a  broker-dealer,  selects  or 
assists  clients  in  selecting  an  adviser  or 
advisers  (who  may  or  may  not  be 
affiliated  with  the  sponsor)  to  manage 
the  client's  portfolio  (the  "portfolio 
manager")  and  periodically  reviews  the 
performance  of  the  portfolio  manager  or 
managers. 

The  sponsor  of  a  wrap  fee  program  is 
generally  required  to  register  as  an 
adviser  under  the  Advisers  Act.z  A 


'  Sr«?.  eg..  Brown.  The  'Wrap-Fee  Account': 
Worth  What  It  Costs?,  Phila.  Inquirer.  Aug.  8.  1993. 
at  El;  Whafs  the  Wrap?.  The  Economist.  July  31. 
1993.  at  72;  Shedding  Light  on  Those  Hot  New 
Wrap  Accounts.  Boston  Globe,  May  13.  1993.  at  61; 
While.  As  Money  Rolls  In.  Meet  the  "Kings  of 
Wrap',  Wall  St.  J..  Apr.  22.  1992.  at  Cl. 

•  See  National  Regulatory  Services,  Inc.  (pub. 
avail.  Dec  2.  1992).  The  portfolio  manager  would 
also  be  an  investment  adviser  unless  subject  to  an 
exception  from  the  Advisers  Act.  See  Section 
202(a)(ll)(A)  of  the  Adviser  Act  |15  U.S.C.  80b- 
2(a)(ll)(A)  (banks  and  bank  holding  companies  are 
not  investment  advisers).  The  requirements  of 
current  Part  U  of  Form  ADV  elicit  relevant 
information  about  portfolio  manager  participation 
in  wrap  fee  programs,  see  National  Regulatory 
Services  supra,  and  are  not  being  proposed  to  be 


registered  adviser  is  required  to  file  and 
keep  current  Form  ADV,  the  form  used 
to  register  as  an  adviser  with  the 
Commission  under  section  203  of  the 
Advisers  Act  (15  U.S.C.  80b-3)  and  with 
all  states  that  require  adviser 
registration.^  A  registered  adviser  must 
also  deliver  a  written  disclosure 
statement  or  "brochure"  to  prospective 
clients  of  the  adviser  and  annually  offer 
to  deliver  the  brochure  to  existing 
clients.  Part  II  of  Form  ADV  ("Part  II ') 
sets  forth  the  information  that  must  be 
included  in  the  brochure  required  by 
rule  204-3.  An  adviser  has  the  option  to 
use  Part  II,  which  consists  of  a  series  of 
questions  answered  by  checking  the 
appropriate  boxes  as  well  as  some 
narrative  information,  as  the  required 
brochure,  or  to  prepare  a  separate 
narrative  brochure  containing,  at  a 
minimum,  the  information  required  by 
Part  II.» 

The  proposed  amendments  would 
specify  the  content,  format,  and  delivery 
requirements  of  the  brochure  that  a 
sponsor  of  a  wrap  fee  program  must 
provide  clients  and  prospective  clients.' 
The  proposed  amendments  are  intended 
to  facilitate  the  development  of  clear, 
concise  and  informative  wrap  fee 
brochures.* 


amended.  Becfluse  cf  the  similarity  between  tiie 
services  portfolio  managers  provide  to  wr6p 
program  clients  and  the  services  they  provide  to 
other  clients,  there  does  not  sppt^ar  to  be  a  need  to 
require  generally  that  portfolio  managers  prepare  a 
separate  disclosure  document  for  wrap  foe  program 
clients.  In  ce^t^in  limited  circumstances,  however, 
the  proposed  amendments  would  require  that  the 
portfolio  manager  provide  a  brochure  to  wrap 
progrnm  clieius  that  is  separate  from  the  brochure 
it  provides  to  other  portfolio  management  clients. 
See  Section  n.C.4  infra. 

'Uniform  Form  ADV  was  develofied  by  the 
Commission  and  the  North  .\merican  Securities 
Administrators  Association.  Inc.  ('■N.^SA.^■').  the 
national  orgcnization  of  state  securities 
administrators,  to  remove  unnecessary 
administrative  burdens  on  inve.Mment  advisers 
registering  with  more  than  one  governmental  entity. 
See  Investment  Advisers  Act  ReL  No.  991  (Oct.  15. 
1985)  150  FR  42903  (Oct.  23.  1985)).  The  proposed 
amendments  were  prG;>ai«d  in  cooperation  with 
NASAA.  which  has  voted  (o  endorse  the  proposal 
of  the  amendments.  See  NASAA  Report.s  (CCH) 
14101  (Oct.  1993). 

'Paragraph  (a)  of  rule  204-3  [17  CFR  273.2C4- 
3(a)l. 

'  Part  II  does  not  currently  set  forth  d;sclr>';ure 
lequircments  specific  to  wrap  fee  programs.  The 
current  form  requires  disclosure,  however. 
regarding  the  adkiser's  fees  and  servii.es.  which 
encomf>ass»>s  wrap  foe  programs.  Investment 
advisers,  as  ridu''iaries,  also  have  an  obligation 
independent  of  the  requirements  of  any  form  to 
disclose  to  clients  all  material  farts  about  the 
advisory  relationship.  See  SEC  v.  Capital  Cains 
Research  Bureau.  375  U.S.  180. 191.  201  (1963); 
Laird  v.  Intfgroted  Resources.  897  F.2d  B26.  835 
(5th  Cir.  1990);  Investment  Advisers  Act  Rul.  No. 
1092  (Oct.  8.  1987)  |52  FR  38400  (Oct.  IS,  1987)]. 

*Of  course,  compliance  with  the  proposed 
amendments  would  not  relieve  an  adviser  of  the 
obligation  to  disclose  material  facts  that  would  not 

Coniinund 

.! 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday,  January  20,  1994  /  Proposed  Rules 


organizer  of  the  program  and 
ipa]  contact  with  chents,  a 
spcosor  is  generally  in  a  better 
han  the  portfoho  manager  fo 
irospectjve  clients  with  a  basic 
jn  of  the  program.  Therefore, 
ised  amendments  would 
le  sponsor,  rather  than  the 
manager,  to  provide  the  basic 
9  regarding  the  operations  of 
jrvices  offered  by  the  program. 
sed  in  greater  detail  below,  the 
amendments  would  require 
pcnsor  disclose  this 
on  in  a  separate  document 
in  lieu  of  the  brochure  the 
•rovides  to  its  other  advisory 

sor  would  need  to  include  only 
ni  disclosure  about  its  WTap 
ins  in  the  narrati^'e  portions  of 
Lire  it  debvers  to  clients 
le  wrsp  fee  programs, 
is  requested  on  whether  an 
n  rtj  this  effect  should  be 
rorm  ADV. 

ability  of  Disclosure 
ents 

'rap  Fee  Program" 

jp  fee  brochure  would  be 

0  be  delivered  only  by 

i)f  wrap  fee  programs.  A  "wrap 
m"  would  be  defined  to 
program  under  which  any 
fiarged  a  specified  fee  or  fees 
directly  upon  the  transactions 
nt's  acco'ant  for  investment 
ervices  and  execution  of 
[1S.8  The  invesinjent  advisory 
3uld  include,  among  other 
dvice  regardLng  the  selection 
lent  managers.9 
;□  wrap  fee  programs,  a  fee  is 
ir  advice  regarding  the 
of  client  assets  among  mutual 

y  rf^uested  by  the  am«n<lmeiiU.  Sea 
of  rule  204-3  [17  CFR  275.204-3(«)l. 
'3  0.8  mfta. 

pa.-ag.'apb  (g)(4l  of  rute  204-3:  hem  1 
...hedule  H  of  Form  ADV  !~Scii««iuJe 
rvicBs,  such  as  custody,  may  also  be 

pto^jam"  may  provide  clients  with  • 
amiigsmeD^:  a  wrap  be  ar  a 
ranymaal  uodsr  wbicb  btokera^e  a 

1  tiaDsactiooai  besis)  seporstaly  from 
iiea.  Under  'Jm  proposed 

.  tbe  sponiot  would  provide  a 
iient  of  such  a  pcogram  with  only  its 
i^ura.  which  «t>ou>d  describe  both  lee 
'.  A  wrap  fee  sponsor  that  offan 
lv'_iory  services  outside  of  the  wrap  fee 
id  be  required  to  deiiver  two 
I  wrap  bit  brochure  asd  ils  ^er>eral 
I  proepeclive  clierrt  being  iffered  both 
i>:ogram  b.'mj  traditional  advisory 
proposed  pArat^raph  (f)  of  rule  204-3 
Lt>Uj-e  deiiveted  to  clients  and 
lients  of  the  wrap  fee  program). 


funds  afRtiated  with  the  sponsor.  Unlike 
typical  wrap  fee  programs,  these 
programs  contemplate 
recommendations  of  mutual  funds  (and 
their  advisers]  rather  than  "portfoUo 
managers,"  and  do  not  pro%ide 
brokerage  as  a  service.  *«  Like  other  wrap 
fee  progranw.  boMrever.  mutual  fund 
wrap  fee  programs  offer  assistance  in 
selecting  and  allocating  assets  among 
managers.  In  light  of  this  similarity,  the 
definition  of  "wiap  fee  program"  would 
include  a  program  under  wdiich  a 
specified  fee  is  charged  for 
recommendations  r*^rding  the 
allocation  of  client  assets  among  mutual 
funds  (or  series  of  a  single  fund)  for 
which  the  sponsor  or  a  related  person 
(as  defined  in  Form  ADV)  serves  as  an 
investment  adviser,  principal 
underwriter,  or  administrator.  ■■ 
Comment  is  requested  on  whether  the 
definition  should  encompass  certain 
programs  under  which  only  unaffiliated 
funds  are  recommended,  and,  if  so,  how 
the  definition  of  wrap  fee  program 
should  be  revised  to  encompass  these 
programs  without  reaching  all  advisers 
that  charge  asset-based  fees  and 
recommend  mutual  funds  fo  their 
clients.  Comment  is  requested  generally 
on  the  proposed  definition  of  wrap  fee 
program,  and  whether  it  encompasses 
the  types  of  programs  for  which  the 
required  disclosure  is  material. 

Under  certain  programs  that  are        * 
similar  to  wrap  fee  programs,  clients  are 
pro\ided  with  advice  regarding  the 
selection  of  portfoHo  managers, 
continual  monitoring  of  portfoho 
managers,  and  brokerage  services,  but 
no  clients  are  charged  a  "wrap"  fee.'^ 
Sponsors  of  these  "managed  account" 
programs  would  not  be  required  imder 
the  proposed  amendments  to  deliver  a 


'"An  investor  does  not  pay  a  "Iwokerage 
commission,'*  aa  the  term  is  commonly  used,  in 
coiuiecticn  with  the  purchase  or  saJe  ol  mutual 
fund  shares.  The  inves'or  may,  however,  pav  a 
"sales  load,"  which  may  be  waived  for  a  client  of 
a  wrap  fee  program,  or  a  "126-1  fe*>."  if  a  registered 
representative  of  a  broker  that  rec-^— .n'-.nds  mutual 
funds  to  clients  is  compensated  so..'iv  through  sales 
loads  (transaction-based  fees)  or  I2b-1  feet  (fties  not 
chari;ed  directly  to  ciieota).  there  would  be  no 
"wrap  fee  program"  under  t.he  proposed 
amendments  because  there  would  be  aa  specified, 
nnn-transaclion-bdsed  fee  chargMi  to  the  ctieat 
Whether  ot  aot  a  wrap  fee  program  exists,  a 
'registered  adviser  must  disclose  compensation  it 
rscpives  in  coivnection  with  reconuneDdatiocs  made 
to  clients.  Set  Ite-iis  9  and  13A  of  Pa.-l  IL 

"The  dermition  would  iiu:iude  proiiis.Tis  that 
charge  a  fee  for  recommending  asset  allocation 
among  specified  mut-jal  funds  that  are  aiQiiited 
with  the  sponsor,  regardlesa  uf  wbelhwr  the  fumis 
are  primaxily  iattnded  for  investment  by  clients  of 
the  program. 

•'  The  prograou  described  in  Wall  Street 
Preferred  N4ooey  Maougere  (pah.  avail.  Ape.  10. 
1992)  and  Morgan  Keagao  k  Co.  Ipufa.  avaiL  Oct. 
2,  I9*W)  are  asampias  oi  this  type  of  program. 


v\Tap  fee  brochure. "  Comment  is 
requested  whether  these  managed 
account  programs  should  be  covered  by 
the  proposed  brochure  requirements, 
and,  if  so,  how  the  definition  of  wrap 
fee  program  should  be  revised  to 
encompass  these  programs.  Comment  is 
specifically  requested  on  requiring 
delivery  of  the  new  brochure  to  cHents 
participating  in  programs  under  which 
(1)  advice  regarding  the  selection  of 
investment  advisers  is  provided,  and  (2) 
a  single  broker  provides  the  primary 
brokerage  ser\'ices  for  substantially  all 
clients  participating  in  the  program. 

2.  The  "Sponsor" 

The  brochure  contemplated  by  Lhe 
proposed  amendrricnts  would  be 
required  to  be  delivered  by  a  person  thd 
sponsors  or  organizes  a  wrap  fee 
program,  or  selects  or  provides  advice  to 
clients  regarding  the  selection  of  other 
investment  advisers  in  connection  with 
the  wrap  fee  program.  '*  This 
requirement  is  intended  to  include 
advisers  that  would  typically  be  n»ferretl 
to  as  "sponsors,"  but  not  advisers  that 
provide  only  portfolio  manage.T»ent 
services  to  wrap  fee  program  clients. 

In  some  wrap  fee  programs,  the 
services  typically  performed  by  a  single 
sponsor  are  divided  among  two  or  more 
registered  advisers.  For  instance,  certain 
programs  are  organized  by  a  person 
whose  primary  role  is  to  monitor, 
evaluate  and  provide  recommendations 
on  portfolio  managers.  Clients  for  these 
programs  are  generally  obtained  through 
various  brokers,  registered 
representatives  or  ^nancial  planners 
who  do  not  have  their  own  wrap  fee 
program.  The  brokers,  representatives  or 
planners  assist  their  clients  in 
developing  investment  objectives  and 
as:>essing  the  type  of  portfolio  manager 
that  is  appropriate.  Both  the  program 
organizer  and  the  persons  that  obtain 
clients  for  the  program  may  be 
providing  advisory  services  to  clients 
and  may  be  included  within  the  general 
definition  of  "sponsor"  discussed 
above.  The  Commission  believes  that 
unnecessary  duplication  might  result, 
however,  if  both  advisers  weie  required 
to  provide  clients  with  the  vwap  fee 
brochure  containing  the  comprehensive 
description  of  the  program.  Therefore, 
the  proposed  amendments  would 
require  that  only  one  of  the  advisers 


'  >  A  person  that  selects  ox  assists  cJicnls  in 
selecting  portfolio  managers  generally  would  be  an 
inveitinrnl  adviser,  see  Release  109S,  snpro  note  5, 
and.  if  not  subject  to  the  proposed  wrap  fee 
requiiemenes.  would  be  subject  to  the  genera) 
brochure  requirements  of  paragraph  (a)  of  Rule  204- 
3 

'■•Proposed  paragraph  (fXl)  of  rule  2C4-3;  hem  1 
uf  proposed  Schedule  H. 
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need  file  and  deliver  the  separate  wrap 
fee  brochure.is  The  advisers  may 
allocate  this  responsibility  as  they 
choose.  16 

A  sponsor  in  a  multiple-sponsor 
program  that  is  not  responsible  for 
delivering  the  w^rap  fee  brochure  would, 
as  an  adviser  to  clients  participating  in 
the  program,  be  required  to  provide  its 
regular  brochure  to  those  clients.  These 
clients  must  also  receive  the  brochure  of 
the  portfolio  manager  they  choose  under 
the  program.  The  Commission  is 
concerned  that  this  multiplicity  of 
disclosure  documents  will  reduce  client 
understanding  of  core  information  about 
tho  program,  and  requests  comment  on 
methods  to  alleviate  this  problem, 
inchiding  requiring  that  the  wrap  fee 
brochure,  or  a  supplement,  provide 
relevant  information  about  all  sponsors. 

B.  Format  of  Wrap  Fee  Program 
Brochure 

The  proposed  wrap  fee  brochure 
would  differ  in  two  significant  respects 
from  the  disclosure  document  generally 
provided  under  current  requirements. 
First,  the  disclosure  contemplated  by 
the  ajpendments  would  be  presented  in 
narrative  text,  rather  than  in  a  check- 
the-box  format,  as  is  currently 
permitted.'^  Second,  the  wrap  fee 
brochure  would  include  only 
information  that  pertains  to  the 
sponsor's  WTap  fee  programs.  A  single 
document  describing  both  the  adviser's 
services  under  the  v\Tap  fee  program 
and  its  other  advisory  services  would 
not  be  permitted. 

The  departure  from  the  check-the-box 
format  is  designed  to  facilitate  a  more 
complete  and  accurate  explanation  of 
the  wTap  fee  programs  offered  by  the 
sponsor,  and  thereby  provide  clients 
and  prospective  clients  with  a  better 
understanding  of  the  programs.  Given 
the  many  variations  of  wrap  fee 
programs  and  the  dissimilarity  of  the 
services  provided  under  wrap  fee 
programs  to  more  traditional  investment 
advisory  services,  a  check-the-box 
format  may  not  accommodate  a  full 
explanation  of  the  services  provided 
under  a  wrap  fee  program  or  how  a 


'■'Proposed  paragraph  (f)(3)  of  rule  204-3;  Item  4 
of  proposed  Schedule  H.  The  wrap  fee  brochure 
would  be  required  lo  discuss  all  ser\'ices  provided 
under  the  program,  whether  or  not  the  adviser 
delivering  the  brochure  provides  all  the  services. 

"'While  proposed  amended  rule  204-3  would 
permit  the  sponsors  of  a  wrap  fee  program  to 
allocate  brochure  obligations,  it  would  not  relieve 
a  sponsor  from  liability  for  violating  the  rule  if 
dnoth«r  sponsor  failed  to  deliver  the  brochure. 

•'According  lo  data  derived  from  Form  ADVs 
filnd  with  the  Conunission.  approximately  7S%  of 
advisers  use  Part  II  to  fulfill  their  brochure 
obligations. 


vkTap  fee  arrangement  compares  to  a  fee- 
plus-commission  arrangement.  i» 

The  Commission  is  proposing  that 
wrap  fee  sponsors  provide  clients  with 
a  separate  brochure  to  address 
disclosure  problems  that  can  arise  when 
wrap  fee  sponsors  engage  in  other 
advisory  activities.  Undercurrent  rules, 
these  sponsors  may  combine  in  a  single 
brochure  information  relevant  to  their 
v\Tap  fee  clients  with  information 
concerning  other  advisory  services 
offered  by  the  sponsor.  Because  the 
serv  ices  provided  by  the  sponsor  for  its 
wrap  fee  clients,  such  as  manager 
selection  and  monitoring,  differ 
substantially  from  the  services  the 
sponsor  may  provide  to  other  advisory 
clients,  such  as  money  management, 
inclusion  of  v\Tap  fee  program 
disclosure  in  a  brochure  also  intended 
for  delivery  to  the  sponsor's  non-wrap 
fee  clients  may  obscure  the  disclosure 
provided  to  both  types  of  clients.  This 
problem  is  compounded  when  a 
sponsor's  brochure  describes  at  length  a 
variety  of  different  advisory  programs  in 
addition  to  the  wrap  fee  program. 
Therefore,  the  Commission  is  proposing 
to  require  that  a  separate  brochure 
containing  only  information  relevant  to 
prospective  wrap  fee  program  clients  be 
delivered  'o  prospective  clients  of  the 
wrap  fee  program  in  lieu  of  the  brochure 
delivered  to  the  sponsor's  other 
clients.'" 

A  sponsor  would  not  be  required  to 
prepare  a  separate  brochure  for  each 
WTap  fee  program  it  sponsors.  As 
proposed  to  be  amended.  Rule  204-3 
would  specify  that  a  sponsor  of  more 
than  one  wrap  fee  program  has  the 
option  to  prepare  separate  brochures  for 
one  or  more  programs  or  to  prepare  a 
single  brochure  covering  all  its 
programs. zo  The  Commission  is 
concerned,  however,  that  a  prospective 
client  who  receives  a  brochure  relating 
only  to  a  single  program  may  not  be 


'"A  number  of  questions  fn  Part  n  require  that 
narrative  explanations  of  check-the-box  answers  be 
provided  in  Schedule  F.  See,  e.g..  Items  l.D  and  5 
of  Pan  n.  While  narrative  disclosure  about  wrap  fee 
programs  could  be  provided  in  this  manner,  the 
proposed  amendments  would  likely  result  in 
clearer  and  more  readable  disclosure  than  would 
the  use  of  Schedule  F. 

"Proposed  paragraph  (f)(1)  of  rule  204-3:  Item  2 
of  proposed  Schedule  H  of  Form  ADV  ("Schedule 

in. 

"Proposed  paragraph  (f)(2)  of  rule  204-3.  As 
noted  below,  a  sponsor  using  more  than  one  WTap 
fee  brochure  would  be  required  to  flle  each 
brochure  as  part  of  its  Schedule  H.  The  option  to 
use  either  a  single  brochure  or  multiple  brochures 
to  provide  the  required  wrap  fee  disclosure  would 
be  similar  to  the  option,  currently  available  to 
advisers  that  deliver  narrative  brochures  to  clients, 
to  use  either  a  single  brochure  or  multiple 
brochures  to  describe  different  types  of  advisory 
services.  See  paragraph  (d)  of  rule  204-3  (17  CFR 
275.204-3(d)l. 


made  aware  of  all  options  offered  by  the 
sponsor,  and  requests  comment  on 
whether  sponsors  should  be  required  to 
deliver  a  single  brochure  describing  all 
their  vvTap  fee  programs.  The 
Commission  acknowledges  that  a 
brochure  describing  all  the  sponsor's 
wrap  fee  programs  may  be  lengthy  and 
difficult  to  read  and  requests  comment 
whether  sponsors  should  be  required  to 
prepare  separate  brochures  for  each 
WTap  fee  program. 

C.  Content  of  Wrap  Fee  Brochure 

The  wrap  fee  brochure  would  cover 
the  following  basic  disclosure  areas. 

1 .  Cover  Page 

The  cover  page  of  the  brochure  would 
be  required  to  include  the  sponsor's 
name,  address  and  telephone  number. 
In  addition,  the  cover  page  would 
include  a  legend  in  bold  type  (or  made 
prominent  in  some  other  fashion) 
stating  that  the  brochure  is  intended  to 
provide  information  about  the  sponsor 
and  its  wrap  fee  program  or  programs 
and  that  the  contents  of  the  brochure 
have  not  been  approved  or  verified  by 
any  governmental  authority. 2> 

2.  Fees  and  Other  Program  Costs 

The  amendments  would  require  the 
wTap  fee  brochure  to  disclose  the 
amount  of  the  wrap  fee  and  the  ser\ices 
provided  for  that  fee. 22  The  wrap  fee 
brochure  would  also  be  required  to 
disclose  whether  the  fee  is  negotiable. 23 
Comment  is  requested  on  whether  the 
vkrap  fee  brochure  should  be  required  to 
disclose  the  range  within  which  the 
WTap  fee  may  be  negotiated.  Comment  is 
also  requested  whether  the  wrap  fee 
should  be  required  to  be  disclosed  more 
prominently  than  the  other  disclosure  in 
the  brochure,  for  example,  by  requiring 
the  fee  to  be  on  the  cover  page  of  the 
brochure  or  in  bold  type. 

The  portion  of  the  total  wrap  fee  that 
is  paid  to  portfolio  managers  (or  the 
range  of  amounts  paid  to  portfoUo 
managers)  would  also  be  required  to  be 
disclosed.  The  amount  received  by  a 
portfolio  manager  may  be  relevant  in 
assessing  the  value  of  services  provided 
by  the  respective  parties  and  may 
facilitate  negotiation  of  the  wrap  fee. 2* 
Comment  is  requested  regarding  the 
value  to  cUents  of  this  information 
about  portfolio  manager  compensation. 
The  proposed  amendinents  would  not 
require  that  the  portion  of  the  wrap  fee 


»i  Item  B(a)  of  propoised  Schedule  H. 

'2  Item  8(b)  of  proposed  Schedule  H. 

23  Id. 

><The  portfolio  manager  it  requir«>d  to  disclose  in 
its  brochure  the  schedule  of  the  fees  it  receives 
under  the  wrap  fee  program.  See  National 
Regulatory  Sen'ices,  supra  note  2. 
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istered  representatives  of  the 
disclosed  (unless  the 
representatives  are  also  the 
portfolio  managers), 
s  requested  urhether 
of  the  portion  of  the  vyrap  fee 
nounts  related  to  v^Tap  fee 
)aid  to  registered 
ives  (or  rther  persons) 
required.  Such  inforrnation 
terial  because,  depending 
mount  of  the  payments,  the 
epresentative  may  have  a 
incentive  to  advise  clients  to 
in  wrap  fee  programs.  In  this 
iment  is  requested  whether, 
le,  a  statement  that  the 
epresentative  has  a  financial 
D  recommend  the  wrap  fee 
er  other  services  also  should 
I. 

>  fee  brochure  would  be 
explain  that  the  wrap  fee 
re  or  less  than  the  cost  of 
the  same  services  separately, 
>ut  generally  the  factors 
)n  whether  the  total  cost  of 
e  program  will  be  more  or 
e  cost  of  the  same  services 
separately.^*  These  factors 
srally  include  the  amount  of 
e,  the  level  of  trading  activity 
lace  in  the  client's  account, 
kerage  commissions  that  the 
d  p«y  as  a  result  of  the 
vity  in  the  absence  of  the 
isclosure  of  the  natxire  of  any 
vrap  fee  client  may  pay  in 
the  wrap  fee,  such  as  mutual 
ses  and  mark-ups  or  mark- 
•rincipa)  transactions,  would 
iired.M 

Manager  Selection.  Review 
I 

ie  program  sponsor  wouM  be 
disclose  how  the  program's 
anagers  are  selected  aiMi 
id  the  basis  upon  which 
magers  are  recoczmended  or 
>articular  clients.  This 
vould  include  how  the 
as  of  the  portfoUo  manager 
1  and  how  the  needs  of  the 
lient  are  matched  with  the 
,  style  or  expertise  of  the 
■mager.27  Disclosure  of  the 

f  proposed  Schedule  H. 
if  propotad  Schedule  H. 
f  proposed  Schadule  H.  A  similer 
3uld  apply  to  pro^a-ns  ihet  allocete 
Hmg  mufual  funds.  Sponsors  would 
iisclose  ibe  basis  upoa  v»b>ch 
me  referdi.ig  rhe  ailootkui  of  cfient 
loped.  However,  the  advisory 
ual  fund  wrap  fee  programs  are 
be  sponsor  and  the  mutual  fund 
1  "portfolio  managers."  Therefore. 
Uclosure  raquirameDts  that  relate  to 
agers"  would  generaily  be 


factors  that  may  lead  the  sponsor  to 
replace  or  recommend  the  replacement 
of  a  portfolio  manager  would  also  be 
required. 

Sponsors  often  provide  existing  and 
prospective  wrap  fee  program  clients 
with  performance  data  for  the  portfolio 
managers  or  mutual  funds  used  in  the 
program.  fr»  some  instances,  the 
performance  data  is  not  calculated 
uniforrafy  or  verified  as  to  its  accuracy. 
The  Commission  believes  that  clients 
may  incorrectly  assume  that  all 
performance  information  they  receive  is 
calculated  uniformly  among  portfoho 
managers  and  that  the  accuracy  of 
information  provided  by  a  manager  or  a 
fund  has  been  verified.  Therefore,  the 
Commission  is  proposing  that,  if  the 
performance  information  is  not 
calculated  on  a  uniform  or  consistent 
basis,  or  is  not  verified  by  the  sponsor 
or  a  third  party,  the  brochure  would  be 
required  to  so  state.aa  If  the  performance 
information  is  verified,  the  sponsor 
would  be  required  to  discloseby  whom 
it  is  verified,  and,  if  the  information  is 
calculated  uniformly,  the  sponsor 
would  be  required  to  state  the  standards 
(i.e..  industry  standards  or  standards 
used  solely  by  the  sponsor)  under  which 
it  may  be  calculated,  although  a  detailed 
description  of  the  standards  would  not 
be  required.29  Comment  is  requested 
whether  the  wrap  fee  brochure  should 
be  required  to  describe  the  extent  of  the 
sponsor's  (or  third  party's)  review  of  the 
portfolio  managers'  performance 
information  (i.e..  whether  only  the 
managers'  calculations  are  reviewed,  or 
whether  the  actual  data  used  in  those 
calculations  have  also  been  reviewed). 
Comment  is  requested  whether  the 
Commission  should  consider  proposing 
the  use  of  standardized  formulas  for  the 
calciilation  of  performance  information 
for  portfolio  managers  in  wrap  fee 
programs,  or  for  investment  advisers 
generally,  and,  if  so,  what  those 
standardized  formulas  should  be. 

The  sponsor  of  a  wrap  fee  program 
would  be  required  to  disclose,  in 
addition  to  the  information  described 
above,  the  nature  of  the  information  it 
conveys  to  the  portfolio  manager  about 
the  client's  investment  qbjectivos  and 
Hnancial  circumstances,  as  well  as  how 
often  or  under  what  circumstances  the 
sponsor  provides  the  portfoho  manager 
with  updated  information  about  the 
client. 30  The  sponsor  would  also  be 
required  to  disclose  any  restrictions 


imposed  upon  chent  contact  with 
portfolio  managers.31 

4.  Portfoho  Management  Services 

Under  the  Conimission's  proposal  the 
services  of  particular  portfolio  managers 
in  a  wrap  fee  program  would  typically 
be  discussed  in  the  brochure  of  each 
portfolio  manager  and  would  not  be 
required  to  be  discussed  in  the  program 
sponsor's  brochure.iz  In  some  programs, 
-the  sponsor  or  its  divisions  or 
employees  covered  under  the  same 
investment  adviser  registration  act  as 
portfolio  managers  for  the  program. 
Confusion  and  duplicative  disclosure 
may  result  if  clients  who  participate  in 
these  programs  are  provided  with  both 
the  sponsor's  wrap  fee  brochure  and  tl'.e 
brochure  tlie  sponsor  delivers  to  non- 
wrap fee  clients.  Therefore,  if  the 
sponsor  or  its  divisions  or  employees 
act  as  portfolio  managers  for  the 
program,  the  wrap  fee  brochure  would 
be  required  to  discuss  the  nature  of  the 
portfolio  management  services  provided 
by  those  persons. 3i 

5.  General  Disclosure  About  Sponsor 

The  wrap  fee  brochure  would  be 
required  to  include  narrative  responses 
to  a  number  of  existing  Part  11  questions 
about  the  sponsor  generally,  and  about 
its  practices  and  personnel  as  they  are 
relevant  to  wrap  fee  clients.  3*  For 


inapplicable  to  mtitua]  fund  wrap  fee  programs. 
Item  7  of  proposed  Schedule  H. 

"Item  8(f)  of  proposed  Schedule  H. 

» Item  8(gJ  of  proposed  Scbeduie  H. 

»!tem  8(h)  of  proposed  Schedule  H. 


"  Item  8(i )  of  proposed  Schedule  H. 

'>fn  cfescribing  the  services  provided  undpr  the 
program,  ■  sponsor  would  bm  required  to  oulKne  the 
types  of  portfolio  meaagement  provided  under  the 
program  [e  fi .  equity,  balanced,  or  Ttxed  ioconie). 
See  Item  8(b)  of  Schedule  H.  Except  in  the 
orcunMlinree  explained  in  the  text,  howwer.  it 
would  not  be  necessary  to  describe  the  mana^eroenl 
styles  of  particular  managers. 

"  Item  8(1)  of  proposed  Schedule  H.  If  a  wrap  fee 
program  uses  registered  representatives  of  the 
sponsor  to  manafe  chent  accounts.  Item  8(1)  of 
prrpoaed  Scbeduie  H  would  require  tbe  bcocbuce 
to  disclose  the  geoaral  nature  of  tbe  manafrntant 
services  provided  or  the  nature  of  any  investment 
discipline  that  registered  representatives  are 
required  to  follow.  Item  8  of  Part  II,  which  t.*!*  wrap 
fee  brochure  incorporate*,  requires  disclosujv  of  tba 
educational  aad  business  backgroasds  of  only 
certain  types  of  amplcyees.  Therefore,  the  wrap  be 
brochure  would  not  be  required  to  aisclose  the 
ttackgrounds  for  ail  registered  representatives  who 
provide  portfolio  iaanagsrr.ani  services.  Nor  vaould 
the  brochure  be  'cqutred  to  disclose  the  investnwnt 
strategies  used  by  individual  registered 
representatives.  Nonetheless,  information  repiniing 
tbe  beclLgroujids  and  investment  strategies  of 
rogisfered  rvpreseslatives  mey  be  nraterial  and  mey 
ha»«  to  be  prov  ;ded  to  clients  in  some  form.  See 
note  5  supra,  tnlrrmarien  rpijardlng  a  registered 
representative  would  orthnaniy  be  material,  among 
other  circumstances,  if  the  representative  rm-ltes 
investment  deciiuone  for  clients  indepetidea'ly  of   ' 
any  invastinent  diMriplina  imposed  by  the  i\jottaot. 

)<  See  Itan  8(j>  of  proposed  Schedule  H. 
Responoas  to  Items  7  and  8  (Other  Business 
Activilieaaod  Olhar  Piaancial  Industry  Activities 
or  Affiliations,  renpactively)  of  Part  U  would  b« 
required  in  tbe  wrap  fee  brochure.  Responnes  lo 
Items  2  (Types  of  Oienls).  5  (Education  and 
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example,  the  brochure  would  be 
required  to  disclose  the  minimum 
account  size  for  participation  in  the 
wrap  fee  program  and  the  nature  and 
frequency  of  the  review  of  wrap  fee 
client  accounts,  ^s  Disclosure  of 
arrangements  for  the  payment  of  fees  by 
and  to  the  sponsor  for  referrals  of  wrap 
fee  clients  would  also  be  required.  3s 
The  balance  sheet  required  by  Item  14 
of  Part  11  would  only  be  required  to  be 
provided  to  wrap  fee  program  clients  if 
the  sponsor  has  custody  of  wrap  fee 
program  accounts  or  requires  substantial 
prepayments  from  wrap  fee  clients. 

A  number  of  the  Part  II  requirements 
incorporated  into  the  wrap  fee  brochure 
concern  advisory  practices  and  business 
relationships  that  give  rise  to  conflicts 
of  interest  between  the  adviser  and  its 
clients.  To  assist  clients  in 
understanding  how  these  conflicts 
could  be  important  to  them,  the  wrap 
fee  brochure  would  be  required  to 
disclose  not  merely  the  practices  and 
the  relationships,  but  also  the  nature  of 
the  conflicts  of  interest  presented  by 
those  practices  and  relationships.^^ 

Comment  is  requested  whether  other 
matters  should  also  be  required  to  be 
disclosed  in  the  brochure  by  advisers 
sponsoring  wrap  fee  programs. 

D  Filing,  Delivery;  and  Updating 

1   Filing  and  Delivery 

The  requirements  for  the  wrap  fee 
brochure  would  be  set  forth  in  a  new 


Business  Standards),  6  (Education  and  Business 
Background).  9A  (relating  to  principal  transactions) 
and  9C  (relating  to  agency-cross  transactions).  10 
(Conditions  for  Managing  Accounts),  11  (Review  of 
Accounts),  13  (Additional  Compensation)  and  14 
(Balance  Sheet)  of  Part  n  would  also  be  required, 
but  only  as  such  answers  relate  to  wrap  fee  clients. 

''Item  8(i)  of  proposed  Schedule  H  and  Items  10 
and  llofPanll. 

"Item  8(i)  of  proposed  Schedule  H  ar.d  Item  13 
of  Part  n.  Rule  206(4)-3  (17  CFR  275.206(4)-3),  the 
cash  solicitation  rule  under  the  Advisers  Act,  may 
apply  to  payments  from  portfolio  managers  to 
sponsors  for  recommending  the  manager  to  wrap 
fee  program  clients,  or  to  payments  by  the  sponsor 
to  third  parties  for  referrals  of  wrap  fee  clients.  The 
allocation  of  a  wrap  fee  between  the  sponsor  and 
the  portfolio  manager  for  services  provided  under 
the  program  generally  would  not,  however, 
constitute  the  payment  of  a  referral  fee  to  the 
sponsor  for  recommending  the  manager. 

I'llem  8(k)  of  proposed  Schedule  H.  For  example. 
Item  BC  of  Part  II  requires  disclosure  of,  among 
other  matters,  whether  the  adviser  has  arrangements 
material  to  its  advisory  business  with  a  related 
person  who  is  also  an  investment  adviser.  If  related 
persons  of  the  sponsor  are  portfolio  managers  in  the 
sponsor's  WTap  fee  program,  the  wrap  fee  brochure 
would  be  required  by  Item  8(j)  of  proposed 
Schedule  H  to  identify  the  related  managers  and 
descritie  the  relationships  and  the  arrangements.  In 
addition.  Item  8(k)  of  Schedule  H  would  require  the 
sponsor  to  explain  in  its  wrap  fee  brochure  that 
these  relationships  create  a  conflict  t>etween  the 
interests  of  the  sponsor  and  those  of  its  clients 
because  the  sponsor  has  an  incentive  to  recommend 
the  related  managers  over  other  managers. 


Schedule  to  Form  ADV.  Schedule  H. 
The  wrap  fee  brochure  would  be 
prepared  as  a  separate  document  (rather 
than  on  the  Schedule  itself),  and  would 
be  filed  with  the  Commission  (and  the 
states)  by  attaching  it  to  the  Schedule.  38 
If  the  sponsor  prepared  separate  wrap 
fee  brochures  for  different  wrap  fee 
programs,  each  brochure  used  would  be 
attached  to  a  separate  Schedule  H.  39 

Sponsors  would  be  required  to  deliver 
the  wrap  fee  brochure  to  clients  and 
prospective  clients  under  the  existing 
brochure  delivery  requirements.  Under 
rule  204-3,  an  adviser  must  deliver  a 
brochure  to  prospective  clients  not  less 
than  forty-eight  hours  before  entering 
into  an  advisory  contract  or,  if  the 
contract  may  be  terminated  by  the  client 
without  penalty  within  five  business 
days  of  its  execution,  at  the  time  of 
entering  into  the  contract.  *o  In  addition, 
an  adviser  must  at  least  annually  deliver 
a  brochure,  or  offer  in  writing  to  deliver 
a  brochure,  to  its  advisory  clients.  ■•> 

2.  Updating 

Rule  204-1 ,  as  proposed  to  be 
amended,  would  require  that  the  wrap 
fee  brochure  be  updated  promptly  to 
reflect  material  changes  to  the 
information  it  contains,  or  within  90 
days  after  the  end  of  the  sponsor's  fiscal 
year  to  reflect  other  changes.  These 
updating  requirements  would  be  the 
same  as  the  updating  requirements 
applicable  to  most  of  the  information 
required  by  Part  II.  ^z  The  updated 
brochure  would  be  filed  with  the 
Commission  and  the  states  by  attaching 
it  to  Schedule  H  and.  as  with  any 
amendment  to  Form  ADV, 
accompanying  it  with  an  executed 
signature  page  (page  1  of  Part  I). 
Comment  is  requested  whether  updates 
to  the  wrap  fee  brochure  that  reflect 
material  changes  in  the  program  should 
be  required  to  be  delivered,  rather  than 
offered,  to  existing  clients.  ^3 

Currently,  advisers  update  Form  ADV 
by  replacing  pages  that  require 


'•Sponsors  would  be  required  to  include  on 
Schedule  H  cross-references  to  the  pages  of  the 
MTap  fee  brochure  on  which  the  various  disclosure 
requirements  of  Schedule  H  appear.  Item  9  of 
Schedule  H.  In  addition,  any  wrap  fee  brochure 
nied  with  the  Commission  would  be  required  to 
include  the  adviser's  registration  number  (801-       ) 
in  the  upper  right  band  corner  of  the  cover  page. 
Item  2  of  proposed  Schedule  H. 

lollem  S  of  proposed  Schedule  H. 

*oRule  204-3(b)(1)  |17  CFR  275.204-3(b)(l)l. 

<'  Rule  204-3(c)(1)  (17  CFR  275.204-3(c)(1)l. 

"See  rule  204-l(b)  (17  CFR  275.204-1  (b)|. 

•'While  Part  II  is  not  currently  required  to  he 
delivered  annually  to  existing  clients,  an  adviser's 
fiduciary  responsibility,  as  well  as  Section  205  of 
the  Advisers  Act  (IS  U.S.C.  80b-5l  and  state 
contract  law.  may  require  clients  to  be  notined 
regarding  material  changes  in  the  advisory 
relationship. 


amendment.  Because  the  wrap  fee 
brochure  would  be  a  separate  narrative 
document,  updating  it  in  this  marmer 
may  not  be  practical.  Reprinting  the 
entire  brochure  for  each  amendment, 
however,  may  be  unnecessarily 
expensive  for  sponsors.  Therefore,  the 
Commission  is  proposing  to  permit 
sponsors  to  update  wrap  fee  brochures 
by  using  a  brochure  supplement  or 
"sticker,"  unless  the  last  two  preceding 
updates  were  also  made  by  sticker,  in 
which  case  the  amendments  would  have 
to  be  incorporated  in  a  revised 
brochure.**  The  Commission  is 
concerned  that  a  succession  of 
amendments,  if  not  incorporated  into 
the  brochure,  could  make  the  document 
difficult  for  clients  to  understand.*' 
Comment  is  requested  on  alternative 
approaches  to  assure  that  successive 
amendments  would  not  affect  the 
coherence  of  the  brochure. 

III.  Transition  Period 

If  proposed  Schedule  H  is  adopted, 
sponsors  of  wrap  fee  programs  would  be 
required  to  file  amendments  to  their 
existing  Form  ADV  to  include  the 
brochure  that  would  be  required  by 
Schedule  H.  The  Commission  would 
provide  an  appropriate  transition  period 
for  advisers  to  file  any  necessary 
amendments  and  to  convert  to  the 
delivery  of  the  v\Tap  fee  brochure. 
Comment  is  requested  on  requiring  the 
transition  to  take  place  within  120  days 
of  the  adoption  of  the  amendments. 

IV.  General  Request  for  Conrunents 

Any  interested  persons  wishing  to 
submit  written  comments  on  the  rule 
and  form  changes  that  are  the  subject  of 
this  release,  to  suggest  additionaf  > 
changes,  or  to  submit  comments  on       • 
other  matters  that  might  have  an  effect 
on  the  proposals  described  in  this 
release,  are  requested  to  do  so. 

V.  Cosl/Benefit  Analjrsis 

The  rule  and  form  changes  proposed 
today  are  intended  to  improve 
disclosure  by  investment  advisers  and 
thereby  improve  the  protection  of 
investors.  The  Commission  believes  that 
the  disclosure  that  would  be  required  by 
new  Schedule  H  of  Form  ADV  would 
greatly  increase  the  ability  of  clients  and 
potential  clients  of  wrap  fee  programs  to 
understand  and  evaluate  the  services 
provided  under  the  program  and  the 


••The  sticker  would  tw  filed  with  the 
Commission  by  attaching  it  to  Schedule  H  and 
including  the  required  signature  page. 

•5  A  single  amendment  may  change  a  wrap  fee 
brochure  to  an  extent  that  would  render  the 
brochure  unreadable  if  the  amendment  were  made 
by  sticker.  Therefore,  updating  by  sticker  may  be 
inappropriate  in  certain  circumstances  even  if  no 
prior  amendments  had  tieen  made  by  sticker. 
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he  relationships  between  the 
the  sponsor  and  between  the 
the  portfolio  manager, 
ring  a  separate  narrative 
or  wrap  fee  clients,  the 
Its  would  increase  the  costs  to 
1  complying  with  their 
and  registration  obligations, 
lission  believes  that  this 
ould  be  small  in  comparison 
mefits.  Most  of  the  increase 
)uld  be  related  to  the  initial 
n  of  the  wrrap  fee  brochure; 
!g  increase  in  costs  would  be 
Jpdating  a  narrative 
would  not  be  significantly 
y  than  updating  a  check  the- 
lent;  nor  would  the 
n  and  distribution  of  the 
rochure  be  more  costly.  Any 
I  costs  in  the  aciual 
a  of  the  brochure  need  not  be 
,  since  the  brochure  would 
)  be  professionally  printed  or 
the  information  required 
i^'iihin  the  knowledge  or  easy 
le  adviser,  and  much  of  the 
Q  is  already  required  to  be 
mder  existing  Part  11  and  the 
duciary  obligations  to  clients. 

iry  of  Initial  Regulatory 
Analysis 

unission  has  prepared  an 
jlatory  Flexibility  Analysis  in 
}  with  5  U.S.C  603  regarding 
ed  amendments.  The  analysis 
"ommission's  belief  that  few 
jonsors  are  small  entities, 
is  also  notes  that  the  rule  and 
)sals  contained  in  the  release 
id  to  improve  disclosure 
3  wrap  fee  program  clients. 
jgate  cost-benefit  information 
I  the  "CostyBenefit  Analysis" 
his  release  also  is  reflected  in 
s.  The  analysis  notes  that 
s  to  the  proposed 
ts.  such  as  amending  Part  II 
ivrap  fee  disclosure  in 
hedule  F,  were  considered, 
des  that  these  alternatives 
lit  in  less-comprehensive  and 
jtandable  disclosure.  A  copy 
si  Regulatory  Flexibility 
lay  be  obtained  by  contacting 
3d,  Office  of  Disclosure  and 
gulation,  Division  of 
;  Management,  Securititfs  and 
"ommission,  450  Fifth  Street, 
bington,  DC  20549. 

f  Proposed  Rule  and  Form 
nts 

jects  in  17  CFR  Parts  275  and 

!nt  advisers.  Reporting  and 
ling  requirements. 


For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

PART  27S-RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  general  authority  citation  for 
part  275  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80b-3,  80b-4,  80b-6A, 
80b-ll,  unless  otherwise  noted. 


2.  By  revising  paragraph  (b)(1)  of 
§  275.204-1  to  read  as  follows: 

S  275.204-1    Amendments  to  application 
for  registration. 


(b)(1)  If  the  information  contained  in 
the  response  to  Items  1,  2,  3,  4,  5,  8, 11, 
13A.  138,  14A  and  143  of  Part  I  of  any 
application  for  registration  as  an 
investment  adviser,  or  in  any 
amendment  thereto,  becomes  inaccurate 
for  any  reason  or  if  the  information 
contained  in  response  to  any  question  in 
Items  9  and  10  of  Part  I,  all  of  Part  II 
(except  Item  14),  and  all  of  Schedule  H 
of  any  application  for  registration  as  an 
investment  adviser,  or  in  any 
amendment  thereto,  becomes  inaccurate 
in  a  material  maimer,  the  investment 
adviser  shall  promptly  file  an 
ameiHiment  on  Form  ADV  (§  279.1  of 
this  chapter)  correcting  such 
information. 


3.  By  amending  §  275.204-3  by 
redesignating  paragraph  (f)  as  paragraph 
(g),  and  by  adding  paragraphs  (f)  and 
(g)(4)  to  read  as  follows: 

9  275.204-3    Written  disctosure  statements. 


(f)  Sponsors  of  Wrap  Fee  Programs. 
(1)  An  investment  adviser,  registered  or 
required  to  be  registered  pursuant  to 
Section  203  of  the  Act,  that  sponsors  or 
organizes  a  wrap  fee  program,  or  that 
selects  or  provides  advice  to  clients 
regarding  the  selection  of  other 
investment  advisers  in  connection  with 
a  wrap  fee  program,  shall,  in  lieu  of  the 
written  disclosure  .statement  required  by 
paragraph  (a)  of  this  section  and  in 
accordance  with  the  other  provisions  of 
this  section,  furnish  each  client  and 
prospective  client  of  the  wrap  fee 
program  with  a  written  disclosure 
statement  containing  at  least  the 
information  required  by  Schedule  H  of 
Form  ADV  (§  279.1  of  this  chapter).  Any 
information  included  in  such  disclosure 
statement  that  is  not  specifically 
required  by  Schedule  H  should  be 
limited  to  information  concerning  wrap 
fee  programs  for  which  the  investment 


adviser  is  required  to  furnish  disclosure 
statements  under  this  paragraph  (f). 

(2)  If  an  investment  adviser  is 
required  under  this  paragraph  (0  to 
furnish  disclosure  statements  to  clients 
or  prospective  clients  of  more  than  one 
wrap  fee  program,  the  investment 
adviser  may  omit  from  the  disclosure 
statement  furnished  to  cfients  and 
prospective  clients  of  a  wrap  fee 
program  or  programs  any  information 
required  by  Schedule  H  that  is  not 
applicable  to  clients  or  prospective 
clients  of  that  wrap  fee  program  or 
programs. 

(3)  An  investment  adviser  need  not 
furnish  the  written  disclosure  statement 
required  by  paragraph  (f)(1)  of  this 
section  to  clients  and  prospective 
clients  of  a  wrap  fee  program  if  another 
investment  adviser  is  required  to 
furnish  and  does  furnish  the  written 
disclosure  statement  to  all  clients  and 
prospective  clients  of  the  wrap  fee 
program. 

(g)  Definitions.  •  *  * 

(4)  Wrap  fee  program  means  a 
program  under  which  any  client  is 
charged  a  specified  fee  or  fees  not  based 
directly  upon  transactions  in  a  client's 
account  for: 

(i)  Investment  advisory  services 
(which  may  include  advice  regarding 
the  purchase  or  sale  of  specific 
securities  or  advice  concerning  the 
selection  of  other  investment  advisers) 
and  execution  of  client  transactions,  or 

(ii)  Advice  regarding  the  allocation  of 
client  assets  among  investment 
companies  or  among  series  of  a  single 
investment  company,  if  the  adviser  or  a 
related  person  (as  defined  in  Form  ADV) 
serves  as  investment  adviser,  principal 
underwriter,  or  administrator  for  any 
such  investment  company. 

PART  279— FORMS  PRESCRJBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

4.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  At!  of 
1940.  15  use.  80\>-1,etseq. 

Note:  The  text  of  Form  ADV  docs  not  and 
the  amendments  will  not  cppear  in  the  Cede 
of  Federal  Regulations. 

5.  By  revising  Instructions  2,  6  and  7 
of  Form  ADV  (§  279.1),  and  by  adding 
Instruction  9  to  read  as  follows: 

Form  ADV  Instructions 


2.  Organization 

The  Form  contains  two  parts.  Parts  1 
and  II  are  filed  with  the  SEC  and  the 
jurisdictions;  Part  II  can  generally  be 
given  to  clients  to  satisfy  the  brochure 
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rule.  The  Form  also  contains  the 
following  schedules: 

•  Schedule  A — for  corpwrations; 

•  Schedule  B — for  partnerships; 

•  Schedule  C — for  entities  that  are  not  sole 
proprietorships,  partnerships  or 
corporations; 

•  Schedule  D — for  reporting  information 
about  individuals  under  Part  I  Item  12; 

•  Schedule  E — for  continuing  responses  to 
Part  I  items; 

•  Schedule  F — for  continuing  responses  to 
Part  II  items; 

•  Schedule  G — for  the  balance  sheet  required 
by  Item  14  of  Part  II;  and 

•  Schedule  H — for  satisfaction  of  the 
brochure  rule  by  sp>onsors  of  wrap  fee 
programs. 
***** 

6.  Continuation  Sheets — Schedules  E  and  F 
provide  additional  space  for  continuing  Form 
ADV  items  (Schedule  E  for  Part  I;  Schedule 

F  for  Part  II)  but  not  for  continuing  Schedules 
A.  B,  C,  D.  G  or  H.  To  continue  Schedules 
A.  B,  C,  D  and  G,  use  copies  of  the  schedule 
being  continued.  The  response  to  Schedule  H 
should  be  included  as  a  separate  document 
attached  to  the  Schedule. 

7.  SEC  Filings. 

•  Submit  filings  in  triplicate  to  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  To  register,  submit 
a  check  or  money  order  for  $150  payable  to 
the  Securities  and  Exchange  Commission. 
This  fee  is  non-refundable.  There  is  no  fee  for 
amendments. 

•  Non-Residents — Rule  0-2  under  the 
Investment  Advisers  Act  of  1940  |17  CFR 
275.0-2]  covers  those  non-resident  persons 
named  an>-v\here  in  Form  ADV  that  must  file 
a  consent  to  service  of  process  and  a  power 
of  attorney.  Rule  204-2(j)  under  the 
Investment  Advisers  Act  of  1940  [17  CFR 
275.204-2]  covers  the  notice  of  undertaking 
on  books  and  records  non-residents  must  file 
with  Form  ADV. 

•  Updating.  Federal  law  requires  filing 
amendments: 

— promptly  for  any  changes  in: 

Part  I— Items  1,  2,  3,  4.  5,  8, 11, 13A.  13B. 
14A,  and  14B; 
— promptly  for  material  changes  in: 
Part  I— Items  9  and  10.  all  Items  of  Part  II 
except  Item  14,  and  all  Items  of  Schedule 
H; 
— Within  90  days  of  the  end  of  the  fiscal  year 
for  any  other  changes. 

•  Federal  Information  Law  and 
Requirements — Investment  Advisers  Act  of 
1940  Sections  203(c),  204,  206,  and  21 1(a) 
authorize  the  SEC  to  collect  the  information 
on  this  Form  from  applicants  for  investment 
adviser  registration.  The  information  is  used 
for  regulatory  purposes,  including  deciding 
whether  to  grant  registration.  The  SEC 
maintains  files  of  the  information  on  this 
form  and  makes  it  publicly  available.  Only 
the  Social  Security  Number,  which  aids 
identifying  the  applicant,  is  voluntary.  The 
SEC  may  return  as  unacceptable  Forms  that 
do  not  include  all  other  information.  By 
accepting  this  Form,  however,  the  SEC  does 
not  make  a  finding  that  it  has  been  filled  out 
or  submitted  correctly.  Intentional 
misstatements  or  omissions  constitute 


Federal  criminal  violations  under  18  USC 
1001  and  15  USC  80b-17. 

***** 

9.  Sponsors  of  Wrap  Fee  Programs — 
Sponsors  of  wrap  fee  programs  must  provide 
clients  and  prospective  clients  of  wrap  fee 
programs  with  a  document  containing  the 
information  required  by  Schedule  H.  This 
document  is  to  be  provided  to  clients  of  the 
wrap  fee  program  in  lieu  of  Part  II  (or  the 
document  containing  the  information 
required  by  Part  II),  which  the  sponsor  is 
required  to  provide  to  other  advisory  clients. 
***** 

6.  By  revising  Item  16  of  Part  I  of 
Form  ADV  (§  279.1)  to  read  as  follows: 

Form  ADV 

Part  I 

***** 

16.  With  a  few  exceptions,  the  "brochure 
rule"  (Advisers  Act  Rule  204-3)  requires  that 
clients  must  be  given  information  about  the 
investment  adviser.  Will  applicant  be  giving 
clients  (other  than  wrap  fee  clients  to  be 
given  Schedule  H): 


A.  Part  II  of  ttiis  Form 
ADV?  

B.  Another  docufnent  that 
includes  at  least  ttie  in- 
formation contained  in 
Form  ADV  Part  II? 


No 


7.  By  adding  Schedule  H  to  Form 
ADV  (§  279.1)  to  read  as  follows: 

Note:  The  proposed  new  Schedule  H  to 
Form  ADV  is  attached  as  Appendix  1  to  this 
document  and  the  Schedule  will  not  app>ear 
in  the  Code  of  Federal  Regulations. 

By  the  Commission. 

January  13,  1994. 
Margaret  H.  McFarland, 
Depu  ty  Secretary: 

Appendix  1 

Applicant: 

SEC  File  No.: 

801- 

DATE 

MM/DD/YY 

(for  sponsors  of  wrap  fee  programs) 

Name  of  wrap  fee  program  or  programs 

described  in  attached  brochure: 

1.  Applicability  of  Schedule.  This  Schedule 
must  be  completed  by  applicants  that 
sponsor  or  organize  any  program,  or  that 
select,  or  provide  advice  to  clients  regarding 
the  selection  of.  other  investment  advisers  in 
connection  with  any  program,  that  charges  a 
specified  fee  or  fees  not  based  directly  upon 
transactions  in  a  client's  account  for  (i) 
investment  advisory  services  (which  may 
include  portfolio  management  or  advice 
concerning  the  selection  of  other  investment 
advisers)  and  execution  of  client 
transactions,  or  (ii)  advice  regarding  the 
allocation  of  client  assets  among  investment 
companies  or  series  of  a  single  company,  if 
the  applicant  or  a  related  person  serves  as 


investment  adviser,  principal  underwriter,  or 
administrator  for  any  such  investment 
company  ("sponsors"  of  "wrap  fee 
programs"). 

2.  Use  ojf  Schedule.  This  Schedule  sets 
forth  the  information  the  sponsor  must 
include  in  the  wrap  fee  brochure  it  is 
required  to  deliver  or  offer  to  deliver  to 
clients  and  prospective  clients  of  its  wrap  fee 
programs  under  Rule  204-3  under  the  federal 
Advisers  Act  and  similar  rules  of  the 
jurisdictions.  The  wrap  fee  brochure 
prepared  in  response  to  this  Schedule  must 
be  filed  with  the  Commission  and  the 
jurisdictions  as  part  of  Form  ADV  by 
completing  the  identif>'ing  information  on 
this  Schedule  and  attaching  the  brochure. 
Brochures  should  be  prep>ared  separately,  not 
on  copies  of  this  Schedule.  Any  wrap  fee 
brochure  filed  with  the  Commission  as  part 
of  an  amendment  to  Form  ADV  shall  contain 
in  the  upper  right  hand  comer  of  the  cover 
page  the  applicant's  registration  number 
(801-        ). 

3.  General  Contents  of  Brochure.  Unlike 
Parts  I  and  II  of  this  form,  this  Schedule  is 
not  organized  in  "check-the-box"  format. 
These  Instructions,  including  the  requests  for 
information  in  Item  8  below,  should  not  be 
repeated  in  the  brochure.  Rather,  this 
Schedule  describes  minimum  disclosures 
that  must  be  made  in  the  brochure  to  satisf) 
the  applicant's  duty  to  disclose  all  material 
facts  about  the  applicant  and  its  wrap  fee 
programs.  Nothing  in  this  Schedule  relieves 
the  applicant  from  any  obligation  under  any 
provision  of  the  federal  Advisers  Act  or  rules 
thereunder,  or  other  federal  or  state  law  to 
disclose  information  to  its  advisory  clients  or 
prosf)ective  advisory  clients  not  specifically 
required  by  this  Schedule. 

4.  Multiple  Sponsors.  If  two  or  more 
persons  fall  within  the  definition  of 
"sponsor"  in  Item  1  above  for  a  single  wrap 
fee  program,  only  one  such  sponsor  need 
complete  the  Schedule.  The  sponsors  may 
choose  among  themselves  the  sponsor  that 
will  complete  the  Schedule. 

5.  Omission  of  Inapplicable  Information. 
Any  information  not  specifically  required  by 
this  Schedule  that  is  included  in  the 
brochure  should  be  applicable  to  clients  and 
prospyective  clients  of  the  applicant's  wrap 
fee  programs.  If  the  applicant  is  required  to 
complete  this  Schedule  with  resp>ect  to  more 
than  one  wrap  fee  program,  applicant  may 
omit  from  the  brochure  furnished  to  clients 
and  prospective  clients  of  any  wrap  fee 
program  or  programs  information  required  by 
this  Schedule  that  is  not  applicable  to  clients 
or  prospective  clients  of  that  wrap  fee 
program  or  programs.  If  the  applicant 
prepares  separate  wrap  fee  brochures  for 
clients  of  different  programs,  erfch  brochure 
prepared  must  be  filed  with  the  Commission 
and  the  jurisdictions  attached  to  a  separate 
copy  of  this  Schedule. 

6.  Updating.  Applicants  are  required  to  file 
an  amendment  to  the  brochure  promptly  after 
any  information  in  the  brochure  becomes 
materially  inaccurate.  Amendments  may  be 
made  by  use  of  a  "sticker."  i.e.,  a  piece  of 
pap>er  affixed  to  the  brochure  that  indicates 
what  information  is  being  added  or  updated 
and  states  the  new  or  revised  information, 
unless  the  two  most  recent  amendments  to 
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were  made  by  sticker.  Stickers 
ted  and  should  be  incorporated 
cf  the  brochure  when  the 
•If  is  revised. 

Fund  Wmp  Fee  Programs.  The 
wrap  fee  program  under  which 
■ovided  with  advice  regarding 
1  of  assets  among  mutual  funds 
de  disclosure  regarding  only 
hat  are  applicable.  In  general, 
ijuest  information  on  "portfolio 
ill  not  be  applicable  to  mutual 
e  programs. 

)  of  Brochure  Include  in  the 
pared  in  response  to  this 

:over  page,  the  sponsor's  name, 
jhone  number,  and  the 
end  in  bold  type  or  some  other 
shion: 

ure  provides  clients  with 
ibout  [name  of  sf)onscr|  and  the 
^ram  or  programs]  that  should 
i  before  becoming  a  client  of  the 
jram  or  programs).  This 
las  not  been  approved  or 
ly  governmental  authority, 
lunt  of  the  wrap  fee  charged  for 
I,  whether  such  fees  are 
le  portion  of  the  total  fee  (or  the 
amounts)  paid  to  persons 
I'ice  to  clients  regarding  the 
ale  of  specific  securities  under 
"portfolio  managers  "),  and  the 
ided  under  each  program 
e  types  of  portfolio  management 

lent  that  the  program  may  cost 
re  or  less  than  purchasing  such 
rately  and  a  statement  of  the 
?ar  upon  the  relative  cost  of  the 
,  the  cost  of  the  services  if 
arately  and  the  trading  activity 
:  account). 

:ription  of  the  nature  of  any  fees 
[  may  pay  in  addition  to  the 
the  circumstances  under  which 
y  be  paid  (including,  if 
utual  fund  e.xpenses  and  merk- 
-downs  paid  to  market  makers 
?curities  were  obtained  by  the 
er), 

program's  portfolio  managers 
nd  reviewed,  the  basis  upon 
io  managers  are  recommended 
particular  clients,  and  the 
}  under  which  the  applicant 
r  recommend  the  replacement 

0  manager,  or,  in  the  case  of  a 
ivrap  fee  program,  how  the 
elops  recommendations 
allocation  of  client  assets 

1  funds, 

ible,  a  statement  to  the  effect 
manager  or  mutual  fund 
nformation  is  not  verified  by 
r  a  third  party  and/or  that 
nformation  is  not  calculated  on 
I  consistent  basis, 
i  of  any  party  who  verifies 
nformation  if  such  information 
d  a  reference  to  any  stsndards 
standards  or  standards  used 
sponsor)  under  which 
nformation  may  be  calculated, 
}tion  of  the  informallbn  about 
is  communicated  by  the 


applicant  to  the  client's  portfolio  manager, 
and  how  often  or  under  what  circumstances 
the  applicant  provides  updated  information 
about  the  client  to  the  portfolio  manager, 

(i)  any  restrictions  on  the  ability  of  clients 
to  contact  and  consult  with  fxirtfolio 
managers. 

(j)  in  narrative  text,  the  information 
required  by  Items  7  and  8  of  Part  II  of  this 
form  and.  as  applicable  to  clients  of  the  WTap 
fee  program,  the  information  required  by 
Items  2.  5.  6.  9A  and  C.  10,  11,  13  and  14 
of  Part  II, 

(k)  if  any  practice  or  relationship  disclosed 
in  response  to  Item  7.  8,  9.\.  9C  and  13  of 
Part  11  presents  a  conflict  between  the 
interests  of  the  applicant  and  those  of  its 
clients,  explain  the  nature  of  any  such 
conflict  of  interest,  and 

(I)  if  the  sponsor  or  its  divisions  or 
e.Tiployees  covered  under  the  same 
investment  adviser  registration  as  the 
sponsor  act  as  portfolio  managers  for  a  wrap 
fee  program  described  in  the  brochure,  a 
brief,  general  description  of  the  investments 
and  investment  strategies  utilized  by  those 
portfolio  managers. 

9.  Organization  and  Cross  References. 
Except  for  the  cover  page  requirements  in 
Item  8(a)  above,  information  contained  in  the 
brochure  need  not  follow  the  order  of  the 
Items  listed  in  Item  8.  However,  the  brochure 
should  not  be  organized  in  such  a  manner 
that  important  information  called  for  by  the 
form  is  obscured. 

Set  forth  below  the  page(s)  of  the  brochure 
on  which  the  various  disclosures  required  by 
Item  8  are  provided. 


Hem 

Page(s) 
cover 

«8{a) 

•8(b) 

•8(c) 

•8(d) 

«8<e) 

#8(0 

•8(g) 

•8(h) 

«8(i) 

•80) 

«8(k) 

^ 

«8(i) 

[FR  Doc.  94-1336  Filed  1-19-94;  8:45  am) 
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HUMAN  SERVICES 

Office  of  the  Secretary 

20  CFR  Ch.  Ill 

21CFRCh.  I 

42  CFR  Ch.  I-V 

45  CFR  Subtitle  A,  Ch.  IMV,  X,  XIII 

48  CFR  Chill 

Periodic  Review  of  Rules 

agency:  OfTice  of  the  Secretary.  HHS. 
ACTION:  Plan  for  periodic  review  of 
rules. 


SUMMARY:  This  document  describos  the 
Department's  plan  for  periodic  review  of 
rules  to  minimize  burden  and  improve 
effectiveness,  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act.  This  document  also 
invites  the  submission  of  data, 
information,  and  views  to  assist  the 
Department  in  deciding  priority  order  of 
the  review  and  in  identifying  rules  to 
develop  or  review  using  negotiated 
rulemaking. 

DATES:  Data,  information,  and  views  due 
date:  February  28.  19?M  for  initial 
suggestions  and  any  date  thereafter  for 
additional  suggestions. 
ADDRESSES:  Addresses  for  submitting 
comments  and  information  in  response 
to  this  document  are  listed  at  the  end  of 
the  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walton  Francis,  Director  for  Policy  and 
Regulatory  Analysis.  Office  of  the 
Assistant  Secretary  for  Plaiming  and 
Evaluation,  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services,  Washington,  DC  20201,  (202) 
690-8291  or  the  contact  person  for  a 
specific  division  or  agency  of  the 
Department  listed  at  the  end  of  this 
notice. 

SUPPt-EMENTARV  INFORMATION: 

Background 

The  President  issued  Executive  Order 
12866  on  September  30, 1993.  The  basic 
purpose  of  the  Executive  Order  is  to 
make  regulations  less  burdensome,  more 
effective,  and  in  greater  ahgnment  with 
the  President's  priorities  and  regulatory 
principles.  Section  5  of  the  Executive 
Order  requires  that  each  agency 
periodically  review  its  existing 
significant  regulations  to  determine 
whether  these  rules  should  be  modified 
or  eliminated  so  as  to  make  the 
agencies'  regulatory  programs  more 
effective.  Section  6(a)  of  the  order 
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directs  each  agency  to  explore  and, 
where  appropriate,  use  consensual 
mechanisms  for  developing  regulations, 
including  negotiated  rule-making. 

The  Regulatory  Flexibility  Act,  Public 
Law  96-354,  was  enacted  on  September 
19.  1980.  Section  610  of  the  Act  requires 
each  agency  to  review  rules  issued  by 
the  agency  which  have  or  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Department  must  review  all  such 
rules  within  ten  years  of  their 
publication  as  final  rules.  The  purpose 
of  the  periodic  reviews  is  to  determine 
whether  such  rules  should  be  continued 
without  change,  or  should  be  amended 
or  rescinded,  to  minimize  any 
significant  economic  impact  of  the  rules 
upon  a  substantial  number  of  small 
entities.  In  1981.  HHS  issued  a  notice 
similar  to  this  one  anci  has  since 
regularly  reviewed  rules  with  the  goal  of 
reducing  their  burden  overall  and  on 
small  entities. 

Review  Plan 

To  implement  E.O.  12866  and  to 
continue  implementation  the  Regulatory 
Flexibility  Act,  the  operating  divisions 
of  the  Department  and  those  staff 
divisions  which  administer  rules  will 
review  all  regulations  for  the  purpose  of 
selecting  those  that  should  receive  early, 
in-depth  review  and  revisions  to  reduce 
regulatory  burdens.  Existing  regulations 
will  be  scheduled  for  review  and 
reviewed  in  an  order  of  priority 
established  by  each  division,  subject  to 
Secretarial  approval. 

In  prioritizing  existing  regulations  for 
review,  agencies  and  offices  of  the 
Department  will  seek  to  identify  for 
earliest  review  those  regulations  for 
which  revision  will  most  advance  the 
following  principles: 

•  Reduce  regulatory  burden  on  the 
American  people,  their  families,  their 
communities,  their  State,  local,  and 
tribal  governments,  and  their  industries; 

•  Create  consistency  with  the 
President's  priorities  and  regulatory 
principles; 

•  Ensure  compatibility  among 
regulations,  and  eliminate  those  which 
are  duplicative  or  burdensome  in  the 
aggregate; 

•  Eliminate  requirements  which  have 
become  unjustified  or  unnecessary  as  a 
result  of  changed  circumstances. 

The  Secretary  has  selected  four 
themes  to  focus  Departmental  action. 
These  priorities  will  also  guide  selection 
of  regulations  for  review: 

Prevention:  Preventing  future 
problems.  This  requires  anticipating 
problems,  identifying  problems  while 
they  are  manageable,  and  supporting 
early  interventions  to  avoid  or  correct 


them.  For  example,  this  includes 
ensuring  that  children  are  ready  for 
school,  reducing  teen  pregnancy  and 
encouraging  life  style  changes  and  other 
actions  that  prevent  illness  or  disability. 

Independence:  Fostering 
independence  through  empowering  the 
people  we  serve.  Examples  include 
developing  strategies  to  ensure  that 
welfare  recipients  have  the  means  to 
become  as  self-sufficient  as  possible, 
seeking  to  help  persons  with  disabilities 
to  engage  in  meaningful  activity, 
looking  for  available  alternatives  to 
institutional  long-term  care,  and 
providing  the  public  with  information 
necessary  to  foster  independent 
decisions. 

Customer  Service:  Improving  services 
to  our  customers.  Our  customers 
include  the  people  we  serve  and  the 
entities  we  do  business  with.  Service 
improvements  include  enhanced  access 
to  needed  services,  reduced  waiting 
times  for  disability  determination,  better 
responsiveness  to  requests  for 
assistance,  and  including  customers' 
needs  and  desires  in  the  policy  making 
process. 

Modem  Management:  Achieving  these 
goals  through  modern  management 
techniques.  Achieving  these  goals  and 
making  the  department  as  effective  and 
efficient  as  possible  will  require  modem 
management  techniques.  These  include 
empowering  employees  and  managers  to 
achieve  results:  effectively  using  new 
technology;  moving  authority, 
responsibility,  and  accountability  to  the 
most  appropriate  levels;  and  seeking 
continuous  improvement  in  quality  and 
program  integrity  to  avoid  unnecessary 
administrative  expenses,  and  prevent 
fraud  and  program  abuses. 

Health  care  reform  and  welfare  reform 
are  themselves  major  initiatives  that 
focus  on  fundamental  reform  of  HHS 
regulations.  In  programs  directly 
affected  by  those  reforms,  we  will  not 
plan  additional  reforms  except  in  those 
instances  where  interim  reforms  are 
consistent  with  achieving  the 
President's  ;ilan. 

Careful  r'.;view  of  regulations  can 
require  a  significant  amount  of  time  and 
resources.  Regulations  that  have  been 
developed  and  amended  over  many 
years  may  have  economic  impacts  that 
cannot  be  readily  or  hastily  assessed. 
Therefore,  a  division  may  review  only  a 
few  of  its  more  complex  regulations 
each  year  or  it  may  review  several  less 
complex  regulations.  In  deciding  how 
much  review  activity  can  be  undertaken 
each  year,  the  Department  will  consider 
what  is  practicable  and  reasonable  in 
light  of  its  current  resources  and  other 
responsibilities  and  comments  made  in 
response  to  this  Notice.  Although  the 


Dep)artment  will  prioritize  regulations 
for  review,  establishing  long  range 
schedules  with  specific  dates  for  the 
beginning  and  ending  of  reviews  is  not 
feasible  at  this  time.  However,  the 
Department  will  continue  to  meet  the 
objective  of  screening  those  regulations 
that  may  affect  small  entities  within  10 
years  of  their  publication  date  as 
required  by  the  Act.  Information  on  the 
Department's  progress  in  reviewing 
existing  regulations  and  in  the  selection 
of  regulations  for  review  will  be 
published  in  the  semi-annual 
Regulatory  Agenda. 

Agencies  within  the  Department  may 
issue  supplementary  notices  or  take 
other  initiatives  to  help  implement  the 
regulation  review  requirements  of  the 
Act  and  Executive  Order  12866.  The 
Food  and  Drug  Administration  is 
issuing  a  notice,  which  accompanies 
this  one,  announcing  its  plan  for  review 
of  its  rules  to  minimize  regulatory 
burdens  while  maintaining  an 
acceptable  level  of  consumer  protection. 

Public  Participation 

To  achieve  the  maximum  benefit  from 
tlie  review  and  modification  of  existing 
rules,  we  intend  to  the  extent  possible, 
to  review  the  more  costly  and 
burdensome  rules  first.  This,  in  turn, 
requires  information  on  the  potential  for 
burden  reduction.  We  believe  that  the 
public,  especially  tliose  most  affected  by 
existing  rules,  is  uniquely  able  to  advise 
us  on  this  potential.  Accordingly,  we  are 
inviting  data,  information,  and  views  to 
assist  us  in  deciding  priority  order  of 
review.  We  specifically  encourage  State, 
local,  and  tribal  governments  to  assist  in 
the  identification  of  regulations  that 
impose  significant  or  unique  burdens 
and  that  appear  to  have  outlived  their 
justification  or  be  otherwise 
inconsistent  with  the  public  interest. 
We  are  particularly  interested  in  reforms 
leading  to  the  reduction  of  unfunded 
mandates,  a  Presidential  priority 
communicated  in  his  Executive  Order 
12875  on  Enhancing  the 
Intergovernmental  Partnership. 

Comments  will  be  most  helj-ful  when 
they  clearly  identify  the  regulation  to 
which  the  comment  is  addressed  and 
specifically  explain  why  and  how  the 
regulation  imposes  unnecessary  or 
disproportionately  burdensome 
demands  on  those  regulated.  Also,  many 
regulations  refiect  statutory  mandates 
and  are  not  subject  to  Departmental 
discretion.  The  submission  of 
information  or  references  to 
information,  particularly  data 
conceming  the  costs  of  the  regulation, 
that  supports  the  comment  is 
encouraged.  Comments  should  identify, 
where  possible,  what  statutory  changes 
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administers  the  national  program  of 
contributory  social  insurance,  the 
supplemental  security  income  program 
for  the  aged,  blind,  and  disabled,  and 
the  black  lung  benefits  provisions  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969;  (5)  the  Administration  on 
Aging,  which  administers  programs 
under  the  Older  Americans  Act  and 
serves  as  the  advocate  for  older  persons 
wilh  the  Department  and  the  Federal 
Government;  and  (6)  the  OfEce  of  the 
Secretary,  which  administers  civil  rights 
compliance  and  enforcement  poUcies 
f)ertaining  to  programs  of  the 
Department,  Department- wide  rules 
concerning  grants  and  contracts.  It  also 
indudes  the  Office  cf  the  tispector 
C-eneral. 

Comments  should  be  sent  to  the 
addressees  listed  below,  depending  on 
the  regalatioBS  addressed.  Comments 
may  he  sent  to  the  Office  of  the 
Secretary  when  the  res}A>n.iibie  division 
is  not  known,  or  when  the  comment 
covers  several  regulatory  areas  crossing 
agency  lines. 

Heal'ii  Care  Financing 
Administration:  Mary  Arm  Troanovitch. 
Dir?»ctor,  Regulations  Management  Unit, 
Offii*  of  Executive  Operations,  Health 
Care  Firiancing  Administia'Jon,  room 
309G,  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201.  Phone  202-6^0- 
7390. 

Administration  on  Children  and 
Famihes;  Madeline  Mocko.  Director, 
Division  of  Policy  and  Legislation,  7th 
Floor.  370  L  Eiuant  Promenade,  SW., 
Washington,  EX:  20447.  Phone  202-401- 
9223. 

Social  Security  Administration:  Alan 
H.  Wilder.  Director.  Office  of 
Regulations,  Social  Security 
Administration,  room  3-A-6  Operations 
Building.  6401  Security  Boulevard. 
Baltimore,  Maryland  21235.  Phone  410- 
965-1749. 

Administration  on  Aging;  David 
Bunoski.  Executive  Secretariat,  room 
4753  Wilbur  H.  Cohen  Building,  330 
Independence  Avenue,  SW., 
Washington,  DC  20201,  phone;  202- 
260-0669. 

Public  Health  Service  (other  than 
FDA):  John  Gallivan,  OfHce  of  Health 
Planning  and  Evaluation,  the  Public 
Health  Service,  room  740G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Phone  202-690-^84. 

Food  and  Drug  Administration:  See 
the  Federal  Register  notice  appH-.aring  in 
this  issue  for  inforr-.ation  on  submission 
of  comments  to  the  FDA. 

Office  of  the  Secretary;  Jacqueiyn  Y. 
White.  Deputy  Executive  Secretary, 
Office  of  the  Executive  Secretariat,  room 
603H,  Hubert  H.  Humphrey  Building. 


200  Independence  Avenue.  SW.. 
Washington.  DC  20201. 

Dated  January  t,  1994. 
Doruia  E.  ShaUls. 

Secretary. 
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Food  and  Drug  Administration 

21  CFR  Ch.  I 

[Docket  No.  92N-0180I 

Wrthdrawal  of  Certain  Proposed  Rules; 
Final  Action 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Withdrawfal  of  proposed  rules, 

SUMMARY:  The  Food  and  Drug  and 
Administration  (FD.^)  is  announcing 
th.it  it  is  withdrawing  9  of  the  10 
proposed  rules  that  published  in  tl;e 
notice  of  intent  document  that  appeared 
in  the  Federal  Register  of  January  19, 
1993  (58  FR  4953).  The  nine  proposed 
rules  to  be  withdrawn  iitclude  five 
proposals  that  were  published  before 
January  1. 1986,  and  four  other 
proposed  rules  which  were  published 
on  or  aflsr  January  1. 1986,  but  which 
are  no  longer  considered  viable 
candidates  for  final  action.  FDA  is 
taking  this  action  as  part  of  its 
continuing  comprehensive  review  of  the 
agency's  regulations  process. 
DATES:  The  proposed  rules  are 
withdra'A-n  January  20,  1994. 
F0«  FUfm«R  WFORMATKiH  COHTACT: 
Edwin  V.  Dutra.  Jr.,  OfFice  of  Poliry 
(HF-26),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rxrkville,  MD  20857,  301-443-3480 
SUPPtEMEMTARV  INFORMATJON:  In  the 
Federal  Register  of  August  28,  1991  (56 
FR  42668).  FDA  armounced  that  it  had 
begun  a  comprehensive  review  of  the 
agency's  regulations  process,  including 
a  ;-eview  of  the  backlog  of  advance 
notices  of  proposed  rulemaking,  notices 
cf  proposed  rulemaking,  and  other 
notices  for  which  no  final  rule  or  notice 
of  withdrawal  has  been  issued.  The 
review  was  begun  partly  in  response  to 
criticism  that  the  agency's  backlog  of 
pending  proposals  dilute;  the  agency's 
ability  to  concentrate  its  attention  on 
higher  priority  regidations  mandated  by 
statute  or  nticessary  to  protect  public 
health.  In  the  Federal  Register  of 
December  30.  1991  (56  FR  (i7440).  FDA 
published  a  final  action  withdrawing  89 
proposals. 

In  the  Federal  Register  of  January  19, 
1993  (58  FR  4953).  FDA  announced  its 
intent  to  withdraw  10  proposed  rules,  5 
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of  which  were  published  before  January 
1, 1986,  bat  which  were  not  withdrawn 
in  the  December  30,  1991,  document 
and  5  other  proposed  rules  which  were 
published  on  or  after  January  1 ,  1986, 
but  which  are  no  longer  considered 
viable  candidates  for  final  action. 

FDA  received  a  total  of  4  comments 
regarding  the  agency's  notice  of  intent  to 
withdraw  the  10  documents  (58  FR 
4953).  Three  of  the  comments  addressed 
the  document  on  the  proposed 
revocation  of  xylitol  that  published  on 
October  20.  1971  (36  FR  20306).  The 
comments  supported  the  agency's 
efforts  to  withdraw  the  proposal. 

The  fourth  comment  came  from  a 
drug  manufacturer  and  disagreed  with 
FDA's  intention  to  withdraw  the 
proposed  amendments  to  the 
dissolution  standard  for  erythromycin 


capsules  that  were  published  in  the 
Federal  Register  of  October  26,  1989  (54 
FR  43592)).  The  October  1989  document 
proposed  to  amend  the  current 
dissolution  standard  from  "85  percent  at 
45  minutes"  to  "80  percent  at  60 
minutes"  in  21  CFR  436.542(c)  and 
452.110c(b)(3).  The  manufacturer 
contends  that  in  comparative  studies  the 
results  indicated  that  the  two  products 
were  bioequivalent  despite  the 
differences  in  dissolution. 

FDA  agrees  with  this  comment.  The 
current  United  States  Pharmacopeia 
(U.S. P.)  dissolution  standard  requires 
"80  percent  dissolution  in  60  minutes." 
The  October  1989  proposal  to  revise  the 
dissolution  method  from  "85  percent  at 
45  minutes"  to  "80  percent  at  60 
minutes"  in  21  CFR  436.542(c)  and 
452.1 10c(b)(3)  conforms  with  the 


current  U.S.P.  Data  has  been  reviewed 
by  the  agency  that  would  substantiate 
the  claim  that  products  from  both  the 
innovator  firm  and  another 
manufacturer  are  bioequivalent  in  single 
as  well  as  multiple  dose  studies.  After 
further  review  of  this  matter,  FDA  has 
concluded  that  the  current  dissolution 
standard  must  be  revised.  Therefore,  the 
agency  is  not  withdrawing  the  proposed 
amendment  for  erythromycin  capsules 
that  was  published  on  October  26,  1989 
(54  FR  43592). 

Therefore,  for  the  reasons  set  forth 
above,  and  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  the  agency 
announces  that  it  is  withdrawing  the 
following  nine  proposed  rules, 
published  in  the  Federal  Register  on  the 
dates  indicated: 


Title  and  brief  descfipt)on 


Docket  No. 
None 

89N-0421  

79N-O305  

79N-0306  

77N-0336  

83N-0190  

83N-0192  

85N-0030  

86N-0072 


FR  put)lication  date  and  cite 


Infection  in  Cfiickens;  Proposed  Nomenclature  Change;  pfoposal  to  nxxJify  tfie  poultry 
disease  term  "chronic  respiratory  disease"  to  "complicated  chrontc  respiratory  dis- 
ease". 

Xylitol;  Proposed  Revocation  of  Food  Additive  Regulation;  revocation  of  unlimited  use 
cf  xylitol  in  special  dietary  foods  as  codified  in  21  CFR  121 .1114  (as  recodified  in  21 
CFR  172.395). 

Imminent  Hazard  Criteria  and  Procedure;  Proposed  Rule;  establishment  of  criteria  and 
procedu.'es  for  determining  wtiether  approval  of  certain  hunnan  arxj  animal  drugs 
should  be  immediately  suspernJed  under  the  "imminent  hiizard"  provisions  of  the  act'. 

Imminent  Hazard  ■Determinations;  Separation  of  Functions;  Proposed  Rule;  rules  to 
govern  the  separation  of  function  in  withdrawal  proceedings  involving  products  for 
which  an  imminent  hazard  has  been  made  and  revocation  of  FDA  criteria  for  making 
recommendations  to  the  Secretary  concerning  imminent  hazard  determinations. 

Export  of  Investigational  New  Animal  Drugs;  Tentative  Final  Rule;  provides  for  require- 
rr.ents  on  notification  and  latjeling  investigational  animal  drugs  for  export ' . 

Medical  Devices;  Invitation  for  Offers  to  Submit  or  to  Develop  a  Performance  Standard 
for  Vascular  Graft  Prosthesis  of  6  Millimeters  and  Greater  Diameter;  request  for  any 
existing  standard  as  a  proposed  performance  standard  for  tfie  vascular  graft  pros- 
thesis of  6  millirrieters  and  greater  diameter,  or  to  sutxnit  an  offer  to  develop  such  a 
proposed  standard  or  the  agency  will  proceed  to  develop  a  performarKe  standard. 

Medical  Devices;  Invitation  for  Offers  to  Submit  or  to  Develop  a  Performance  Starxlard 
for  Central  Nervous  system  Fluid  Shunt  and  Components;  request  for  any  existing 
standard  as  a  proposed  performance  standard  for  the  central  nervous  system  fluid 
shunt  and  components,  or  to  submit  an  offer  to  develop  such  a  proposed  standard  or 
ttie  agency  will  proceed  to  devetop  a  performance  standard. 

Medical  Devices;  Invitation  for  Offers  to  Submit  or  Devetep  a  Performance  Standard  for 
Continuous  Ventilator  and  Ventilator  Tut)ing;  request  for  any  existing  standard  as  a 
proposed  perlormance  standard  for  the  continuous  ventilator  and  for  ventilator  tut>ing, 
or  to  sutxnit  an  offer  to  devetop  such  a  proposed  standard  or  the  agency  will  proceed 
to  develop  a  performarKe  standard. 

Review  of  Investgationa)  Device  Exemptions  Regulations;  Invitation  to  Submit  Com- 
ments. Data,  and  Information;  request  for  information  to 'assist  FDA  in  assessing  ttie 
benefits,  costs,  and  need  for  revision  of  tt>ese  regulatk)ns. 


Jan.  1.  1964,  29  FR  15 
Oct.  20.  1971 ,  36  FR  20306 
Aug.  21.  1979.  44  FR  48979 
Aug.  21,  1979.44  FR  48983 

Nov.  9.  1984,  49  FR  44766 
Jan.  6,  1986.  51  FR  564 

Feb.  26.  1986.  51  FR  6862 

Apr.  3,  1986,  51  FR  11516 

July  25.  1986.  51  FR  26830 


'  Signed  by  the  Secretary  of  HHS. 


Dated:  Janauary  11. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-1161  Filed  1-19-94;  8:45  am) 

BILLING  COOE  416(M)1-F 


21  CFR  Ch.  I 

[Docket  No.  94N-0002] 

Regulations  Review  Program  Under 
Executive  Order  12866 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Plan  for  periodic  review. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 


plan  to  review  significant  regulations 
pursuant  to  Executive  Order  12866, 
which  requires  all  Federal  agencies  to 
develop  a  program  for  periodically 
reviewing  existing  significant 
regulations.  Under  this  program,  the 
agency  will  determine  whether  its 
regulations  need  to  be  refined  to  achieve 
their  public  health  goals  more 
effectively  or  to  avoid  unnecessary 
burdens. 
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'htten  comments  by  May  20. 

ES:  Submit  written  comments 
ckets  Management  Branch 
i5).  Food  and  Drug 
tration.  rm.  1-23,  12420 

I  Dr..  Ryck-.ille.  MD  20857. 
HER  INFORMATION  CONTACT: 

.  Dutia.  Jr.,  Regulations  Policy 
agement  Staff  (HF-26),  Food 
:  Administration,  5600  Fishers 
ukville,  \iD  20857,  301-443- 

SNTARY  INFORMATION:  Under 
of  Executive  Order  12806, 
eral  agency  must  submit  a  plan 
Rce  of  Management  and 
Office  of  Information  and 
ry  Affairs  (OIRA)  for 
lily  reviewing  its  existing 
It  regulations.  The  goal  is  for 
to  determine  whether  existing 
it  regulations  should  be 
or  eliminated  to  reduce  their 
y  burden,  to  make  the  agency's 
y  program  more  effective,  or  to 
m  into  greater  alignment  with 
dent's  priorities  and  the 
s  set  forth  in  the  Executive 
ie  Department  of  Health  and 
lervices  has  submitted  a  plan  to 
d  this  notice  is  being  published 
"that  plan. 

le  past  12  years,  FDA  has 
d  formal  reviews  of  many  of  its 
t  existing  regulations.  These 
vere  similar  to  those  required 
tive  Order  12866.  For  example, 
ws  identified  requirements  that 
Listified  or  unnecessary  as  a 
chemged  circumstances.  The 
iliminated  those  requirements, 
educing  the  regulatory  burden, 
lew  also  eliminated  duplicative 
ns  where  possible.  Reviews 
n  completed  for  the  following 
ilatory  areas. 

ibiotic  Certification,  1982  (47 
I,  September  7,  1982):  This 
amended  the  antibiotic  drug 
animal  drug  regulations  to 

II  classes  of  antibiotic  drugs 
;h  certification  requirements, 
ided  the  medical  device 

PiS  to  exempt  antibiotic 
lility  devices  from  batch 
ion.  Under  the  exemptions, 
urers  are  not  required  to  obtain 
iting  certification  of  each  batch 
)tic  drug  or  antibiotic 
>iLty  device. 

V  Drug  Application  Procedural 
e  ^rt).•\  Rewrite),  1985  (50  FR 
jruary  22,"  1985):  FDA  revised 
tions  governing  the  approval 
)ting  of  new  drugs  and 
:  drugs  for  human  use.  TTie 
were  intended  to  expedite  the 


availability  of  beneficial  drugs  to 
consumers  by  improving  the  efficiency 
of  FDA's  approval  process  for  new  drugs 
and  antibiotic  drugs  and  to  help 
applicants  prepare  and  submit  higher 
quality  applications,  thereby  permitting 
FDA  to  review  them  more  efficiently 
and  with  fewer  delays. 

(3)  Rewrite  of  Blood  Labeling 
Requirements,  1985  (50  FR  35458, 
August  30. 1935):  FDA  revised  its 
regulations  for  blood  labeling  to 
si.Tiphfy  the  requirements  for 
transfusible  blood  and  blood  component 
products  that  are  collected  or 
manufactured  in  a  blood  bank 
establishment  and  to  unify  these 
requirements. 

(4)  Investigational  New  Drug 
Application  Procedural  Rules,  1987  (52 
FR  8798,  March  19,  1982):  FDA  revised 
its  regulations  governing  the  submission 
and  review  of  investigational  new  drug 
applications  (IND's).  This  action,  along 
with  the  NDA  Rewrite  in  1985,  was  an 
effort  to  improve  the  agency's  drug 
approval  process.  The  revised 
regulations  ensure  FDA's  ability  to 
monitor  investigations,  while  also 
facilitating  the  development  of  new 
beneficial  drug  therapies,  and  help 
sponsors  of  clinical  investigations 
prepare  and  submit  high-quality  IND's 
and  permit  FDA  to  review  them 
efficiently  with  miniraal  delay. 

(5)  Rewrite  of  Additional  Standards 
for  Reagent  Red  Blood  Cells.  1987  (52 
FR  37448.  October  7, 1987):  FDA 
revised  the  standards  for  reagent  red 
blood  cells  to  make  them  more  flexible 
and  to  reflect  current  experience  and 
scientific  knowledge. 

(6)  Rewrite  of  Additional  Standards 
for  Blood  Grouping  Reagents.  1988  (53 
FR  12760,  April  19. 1988):  FDA  revised 
the  standards  for  blood  grouping 
reagents  to  make  them  more  flexible  and 
to  reflect  current  experience  and 
scientific  knowledge. 

(7)  Methadone,  1989  (54  FR  8954. 
March  2,  1989):  The  conditions  for  use 
of  methadone  in  the  maintenance  and 
detoxification  treatment  of  narcotic 
addicts  are  provided  in  21  CFR  part  291 
(the  mclhedone  regulation).  The 
revisions  to  the  methadone  regulation 
were  designed  to  streamline  the 
regulation,  to  delete  the  requirement 
that  treatment  programs  using 
methadone  submit  annual  reports  to 
FDA,  and  to  promote  more  efficient 
operation  of  narcotic  treatment 
programs.  The  rule  also  provided 
standards  for  long-term  detoxification, 
as  required  by  the  Alcohol  Abuse,  Drug 
Abuse,  and  Mental  Health  Amendments 
of  1984  (Pub.  L.  98-509).  which  revised 
the  statutorily  defined  length  of 


detoxification  treatment  from  21  days  to 
180  days. 

(8)  X-ray  Standards.  1993  (58  FR 
26386,  May  3, 1993):  A  final  rule  was 
issued  that  simplified,  clarified,  and 
updated  the  original  standard.  These 
changes  reflected  the  current 
technology. 

(9)fo«)d  Labeling.  1993  (58  FR  2066. 
et  seq.,  January  6. 1993):  Beginning  in 

1989.  and  ultimately  in  response  to  the 
Nutrition  Labeling  and  Ed  jcalion  .Act  of 

1990,  FDA  conducted  a  comprehensive 
review  of  the  food  label,  including  such 
issues  as  nutrition  labeling,  nutrient 
content  claims  for  sodiimi,  fat. 
cholesterol,  and  calories,  and  health 
claims.  As  part  of  this  review,  it 
considered  the  adequacy  of  its 
regulations  implementing  six 
misbranding  sections  of  the  act  as  well 
as  its  regulation  on  quantity  of  contents 
claims. 

Due  to  limited  resources,  FDA 
prioritizes  its  reviews  based  on  the 
following  criteria:  (1)  Regulations  that 
have  a  significant  public  health  impact; 
(2)  regulations  that  impose  a  significant 
burden  on  the  agency  and/or  industry; 
and  (3)  regulations  that  impose  no 
significant  burden  on  the  agency  and/or 
industry.  Cumulatively,  the  reviews 
listed  above  cover  a  significant  m8|ority 
of  FDA's  important  regulations. 

FDA's  regulatory  review  program 
under  Executive  Order  12866  is  as 
follows: 

I.  FDA-Initiated  Review  of  Existing 
Regulations 

FDA  will  continue  the  practice  of 
reviewdng  its  regulations  on  a 
continuing  basis.  These  reviews  are 
conducted  on  either  an  informal  or  a 
more  formal  basis.  Informal  reviews 
occur  whenever  FDA  revises  an  existiiig 
regulation.  The  agency  reviews  the 
specific  regulation  being  modified 
consistent  with  Elxecutive  Order  12866 
to  determine  if  it  is  still  valid,  and 
whether  it  should  be  updated  based  on 
current  policy,  data,  and  technology. 

More  lormal  reviews  are  undertaken 
consistent  with  available  resources  and 
regulatory  priorities  whnn  FDA  believes 
that  changed  circumstances  create  an 
opportunity  to  improve  the  effectiveness 
and  efficiency  of  existing  regulations  or 
to  reduce  regulatory  burden.  Examples 
are  listed  above.  FDA  is  currently 
cc>nducting  such  reviews  of  regulations 
In  the  following  areas: 

(1)  Viedical  Devices;  Recordkeeping 
and  Reporting  for  Electronic  Producis 

(2)  Medical  Devices;  Current  Good 
Manufacturing  Practice 

(3)  Hearing  Aids 

(4)  Investigational  New  Animal  Drug 
Applications  Procedural  Rules 


(5)  New  Animal  Drug  Application 
(NADA)  Procedural  Rules 

(6)  NADA  Records  and  Reports, 
in  addition,  FDA's  Center  for 

Biologies  Evaluation  and  Research 
(CBER)  is  in  the  process  of  estahlishing 
two  task  forces  to  perform  reviews  of  all 
blood  regulations  and  administrative 
and  licensing  regulations.  CBER  will 
conduct  these  reviews  based  on 
standards  that  incorporate  the  elements 
of  Executive  Order  12856. 

FDA  invites  public  comment  on  other 
regulations  that  warrant  review  and 
possible  revision  to  more  effeclively 
achieve  the  agency's  public  health  and 
regulatory  objectives,  reduce  burdens  on 
regulated  industries  and  other  affected 
parties,  or  better  conform  to  the 
priorities  and  principles  set  forth  in 
Executive  Order  12866.  Suggestions 
should  be  accompanied  by  specific 
examples  of  regulations  that  need  to  be 
reviewed,  the  improvement  to  be 
achieved,  and  the  criteria  contained  in 
the  Executive  Order  12866  under  which 
such  a  review  should  be  focused. 

Executive  order  12866  requires 
agencies  to  identify  any  legislative 
mandates  that  require  the  agency  to 
impose  regulations  that  the  agency 
believes  are  unnecessary  or  outdated  by 
reason  of  changed  circumstances.  FDA 
invites  public  comment  on  this  issue. 

n.  FDA  Reduction  of  Backlog  of 
Pending  Proposed  Regulations 

As  part  of  FDA's  regulations 
streamlining  initiative  begun  in  1991, 
the  agency  instituted  an  annual  review 
of  outstanding  advance  notices  of 
proposed  rulemaking,  notices  of 
proposed  rulemaking,  and  other  notices 
concerning  proposed  actions  that  h.id 
not  been  made  final.  In  the  Federal 
Register  of  December  30,  1991,  the 
agenry  withdrew  89  outstanding 
proposals,  and  elsewhere  in  this  issue 
FDA  is  withdrawing  an  additiohai  9 
proposals.  When  the  annual  review 
identifies  proposed  rales  as  outdated, 
no  longer  necessary,  or,  based  on  agency 
priorilic-s,  unlikely  to  be  completed  in 
the  foreseable  future,  FDA  will  publish 
a  notice  of  intent  to  withdraw  lliose 
prtiposdls  iji  the  Federal  Register.  FDA 
will  continue  this  periodic  review  to 
help  the  agency,  regulated  industries, 
and  other  affected  parties  focus  mure 
effeclively  on  FDA's  active  ralemaking- 
agenda.  TTie  agency  invites  public 
comment  on  other  proposed  actions  that 
could  be  considered  for  withdrawal. 

HI.  Citizen  Petitions  Process 

Under  FDA's  procedural  regulations 
any  interested  party  may  petition  the 
agency.  The  petition  process  is  a 
mechanism  often  used  by  industry  and 


the  public  to  request  that  the  agency 
amend,  revoke,  or  create  a  regulation. 
FDA  encourages  the  continued  use  of 
citizen  petitions  as  a  means  of 
identifying  those  FDA  regulations 
which  should  be  candidates  for  review 
under  Executive  Order  12866. 

Interested  persons  may,  on  or  before 
May  20, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identiTied  vtdth  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  January  tl,  19<M. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-1162  Filed  1-19-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Service 

26  CFR  Parti 

PNTL-0177-S01 

RIN  1545-A073 

Revisions  of  the  Section  338 
Consistency  Ru'res  With  Respect  to 
Target  Affiliates  Thet  Are  Controlled 
Foreign  Corporations 

agency:  Intemai  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


SliVMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  revising  tho  consistency 
mlcs  under  section  338  of  the  Intemai 
Revenue  Code  of  19G6  apj^licable  to 
certain  cases  involving  conS«)lJed 
foreign  corporations.  The  text  of  those 
temporary  regulations  also  scnes  as  the 
text  of  these  proposed  regulations. 
DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by 
March  21. 1994. 

ADDRESSE'^:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn: 
CC.DOM:CORP:T:R  (LNTL-01 77-90). 
room  5228, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20044.  In  the 
alternative,  comments  and  requests  may 
be  band  delivered  to: 


CC:DOM:CORP:T:R  (INTL-0 117-90). 
Intemai  Revenue  Service,  room  5228, 
1111  ConsUtution  Ave.  N'W.. 
Washington,  DC  20224. 
FOR  FURTHER  tNF0RMATK3N  CONTACT: 
Kenneth  D.  Allison  at  (202)  622-3360 
(not  a  toll-free  nimiber). 

SUPPLEMENTARY  INFORWJ4TK5N: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  revise 
§  1 .338-^T  of  the  Income  Tax 
Regulations.  The  final  regulations  that 
will  result  from  the  regulations 
proposed  in  this  notice  would  be  based 
on  the  text  of  the  temporary  regulations 
and  would  revise  the  consistency  rules 
relating  to  controlled  foreign 
corporations  under  section  338  of  the 
Intemai  Revenue  Code  of  1986. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  cf 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations, 
along  with  the  preamble  to  the  notice  of 
proposed  rulemaking  published  on 
January  14,  1992,  in  the  Federal 
Register  (57  FR  1409)  under  section  338, 
contains  a  full  explanation  of  the 
reasons  underlying  the  issuance  of  the 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  cf 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  those  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
setnion  7805(1")  of  the  Intemai  Revenue 
Code,  these  proposed  regulations  will  he 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Request  fur  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signc  J 
original  and  eight  copies)  to  the  Intemai 
Revenue  Service.  All  comments  will  1« 
available  for  public  inspection  aiid 
copying.  A  public  bearing  will  be  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  w\\\  be  publlshetl 
in  the  Federal  Register. 
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formation 

cipal  author  of  these 
Bgulations  is  Kenneth  D. 
iie  Office  of  Associate  Chief 
iternationall.  Internal 
jrvice.  However,  other 
Tom  the  IRS  and  Treasury 
t  participated  in  their 
nt. 

iects  in  26  CFR  Part  1 

axes.  Reporting  and 
ing  requirements. 

ixnendiiients  to  the 

s 

igly.  26  CFR  part  1  is 
J  be  amended  as  follows: 

4COME  TAXES 

ih  1.  The  authority  citation 
antinues  to  read  in  part  as 

26  U.S.C.  7805  *  •  * 

jction  1.338—4  is  amended  by 
jgmphs  (h)  and  (Ic)  to  read  as 

ksset  and  stock  consistency. 

*         ft        • 

ext  of  this  proposed 
s  the  same  as  tiie  text  of 
'h)  pubhshed  elsewhere  in 
f  the  Federal  Register] 

»    -    •        • 

ext  of  this  proposed 

s  the  same  as  the  text  of 

k)  published  elsewhere  in 

f  the  Federal  Register.] 

Iii«r  Richardson, 

;r  of  Internal  Favenue. 

667  Filed  1-12-94;  2:54  pm] 
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IHT  OF  DEFENSE 

e  Secretary 

t199 
-R] 

3lth  and  Medical  Program  of 
fed  Services  (CHAMPUS); 
lyments  for  Ambulatory 

fice  of  the  Secretary,  DoD. 
posed  rule. 

his  proposed  rule 
a  new  payment  method  for 
care  (other  than  ambulatory 
•vided  by  hospitals  to 
beneficiaries,  under  which 
lounts  would  be  based  on 


the  cost  of  the  service  rather  than  on  the 
billed  charge,  as  at  present.  In  general, 
the  effect  of  this  change  would  be  to 
reduce  reimbursement  amounts  for 
ambulatory  services  provided  by 
hospitals. 

DATES:  Written  comments  must  be 
received  on  or  before  March  21.  1994. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uaifrrmed 
Services  (OCIIAMPUS).  Olfice  of 
Proeram  Development,  Aurora,  CO 
80045-6900.  For  copies  of  the  Federal 
Register  containing  this  proposed  rule, 
contact  the  Superintendent  of 
Docu.mepts.  U.S.  Goyprr.ment  Printing 
Office,  VVashm^'on,  DC  20402,  (202) 
783-3233. 

FOR  FURTHER  INFORMATiCN  CONT.^CT: 
Steve  Lillie,  Office  of  the  Assistant 
Secretary  of  D*;fcnse  (Health  Affairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CH.\MPUS 
contractor. 

SUPPt-EMENTARY  INFORMATION: 

I.  Introduction 

This  proposed  rule  introduces  a  new 
payment  method,  based  on  facility 
costs,  for  ambulatory  care  (other  than 
ambulatory  surgery)  provided  by 
hospitals. 

II.  Provisions  of  Proposed  Rule 
Concerning  the  Ambulatory  Care 
Payment  Method 

CHAMPUS  recently  established  a  new 
payment  method  for  ambulatory  surgery 
performed  by  hospitals  and  freestanding 
ambulatory  surgery  centers.  Prior  to 
adoption  of  this  new  payment  method, 
institutional  charges  for  ambulatory 
surgery  were  based  on  billed  charges  of 
the  facility.  Payments  to  hospitals  for 
ambulatory  care  other  than  ambulatory 
surgery  continue  to  be  made  based  on 
billed  charges.  Consistent  with  the 
established  CHAMPUS  policy, 
authorized  by  section  1079(j)(2)  of  title 
10,  United  States  Code,  of  adopting 
payment  methods  based  on  cost 
reimbursement,  rather  than  payment  of 
billed  charges,  we  now  propose  a  new 
payment  method  for  this  category  of 
care  based  on  facility  costs.  This 
payment  method  would  apply  to 
emergency  room  care,  outpatient  clinics, 
and  other  ambulatory-  care  provided  by 
the  hospital,  but  it  excludes  aH  care 
covered  by  the  recently  established 
ambulatory  surgery  payment  method. 

The  proposed  rule  would  determine 
facility  costs  based  on  the  billed  charges 
for  a  service,  multiphed  by  the 
ambulatory  care  cost-to-charge  ratio  for 


hospitals  nationally  and  adjusted  for 
certain  special  hospital  characteristics. 
The  special  characteristics  will  be 
determined  based  on  identifying  any 
statistically  significant  differences  in 
ambulatory  care  cost-to-chargo  ratios 
among  hospitals  basod  on  these 
characteristics.  The  chancteristics  that 
will  be  considered  are:  Tho 
cldiiaific:ition  of  the  hospital  as  i.ar^e 
urban,  other  ujban,  or  rural  in  the  DRG- 
based  pdjmenl  system:  teaching 
hospital;  state;  and  children's  hospital. 
We  invite  comments  on  whether  any 
other  special  characteristics  should  be 
considered.  Comments  in  this  record 
would  be  most  helpful  ifthev  i  -.f.lude 
specific  data  supporting  the  suggestion. 

The  proposed  rule  also  prohibits  a 
hospital  from  submitting  billed  charges 
for  an  ambulatory  care  service  in  excess 
of  the  actual  charge  made  for  the  service 
to  the  general  public  and  applies  a  25% 
payment  reduction  for  such  excessive 
billings. 

III.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action."  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866.  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  imposes  no 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

This  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  tho 
major  issues  revised  by  public 
comments  will  be  included  with 
issuance  of  the  final  rule,  anticipated 
approximately  60  days  after  the  end  of 
the  comment  period. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 
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PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  US  C  301;  10  U.S.C  1097, 
1085. 

2.  Section  199.14  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)(3),  by  redesignating 
parai^aph  (a)(4)  as  paragraph  (a)(5).  and 
by  adding  a  new  paragraph  (a)(4).  as 
follows: 

8't99.14    Providef  reimbursement 
methods. 

(a)  Hospitals. 


(3)  Billed  charges  and  set  rates.  The 
allowable  costs  for  authorized  care  in  all 
hospitals  for  care  not  subject  to  the 
CHAMPUS  DRG-based  payment  system, 
the  CH.\MPUS  mental  health  per  diem 
paymon;  system,  the  CHAMPUS 
ambulatory  surgery  payment  method,  or 
the  CHAMPUS  ambulatory  care 
payment  method  shall  be  determined  on 
the  basis  of  billed  charges  or  set  rates. 
Under  this  procedure  the  allowable 
costs  may  not  exceed  the  lower  of: 

•         *         *         •         • 

(4)  Ambulatory  care  payment  method. 
(i)  Applicability.  The  ambulatory  care 
payment  method  determines  allowable 
costs  in  connection  with  all  institutional 
charges  from  hospitals  for  outpatient 
care  other  than  ambulatory  surgery 
covered  by  the  ambulatory  surgery 
payTnent  metho<i. 

(ii)  Detenriination  of  allowable  costs. 
Allowable  costs  are  determined  by 
multiplying  the  hospital's  billed  charges 
by  the  cost-to-charge  ratio  for  hospital- 
based  ambulatory  care,  as  determined 
by  the  Director,  OCHAMPUS  based  on 
Medicare  cost  reports  filed  by  hospitals 
nationally,  with  adjustments  for  special 
hospital  characteristics. 

(iii)  Adjustments  for  special  hospital 
( haractcristics.  For  certain  special 
hospital  characteristics,  the  Dirtxtor, 
OCHAMPUS  will  determine  if  there  are 
statistically  signiHcant  diflcrences  in 
ambulatory  car^  cost-to-charge  ratios 
based  on  certain  hospital  characteristics. 
To  the  extent  that  there  are  such 
differences,  payment  adjustments  will 
1)6  made  to  assure  that  the  payment 
amounts  reasonably  reflect  the  special 
characteristics  involved.  The  special 
characteristics  that  will  be  considered 
for  such  adjustments  are:  Large  iirban, 
small  urban,  and  rural  hospitals  (as 
those  categories  are  recognized  in  the 
CHAMPUS  DRG-based  payment 
system);  teaching  hospitals;  state;  and 
children's  hospitals. 

(iv)  Prohibition  against  excessive 
charges.  The  billed  charge  for  a  service 


covered  by  the  ambulatory  care  payment 
method  may  not  exceed  the  actual 
charge  for  such  service  made  to  the 
general  public.  In  any  case  in  which  the 
Director.  OCHAMPUS  determines  that 
the  billed  charge  exceeds  such  actual 
charge  for  such  service  made  to  the 
general  public,  the  payment  amount 
determined  under  the  ambulatory  care 
payment  method  shall  consider  tiie 
billed  charge  to  be  the  actual  charge  for 
such  ser\-ice  made  to  the  general  public, 
and,  as  an  incentive  for  proper  billing, 
the  resulting  payment  amount  shall  be 
reduced  by  25  percent. 

Dated;  January  7,  1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Rej^isler  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-715  Filed  1-19-^4;  8.45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  1 

(FRL-4827-«l 

Open  Meeting  of  the  Committee  on 
Hazardous  Waste  identification 

AGENCY:  EPA. 

ACnON:  Public  meeting. 

SUMMARY:  The  Hazardous  Waste 
Identification  Committee  will  meet  on 
February  7  and  8  to  discuss  work 
accomplished  since  the  November  17 
meeting,  and  to  identify  appropriate 
next  steps.  The  meeting  is  open  to  the 
public  without  need  for  advance 
registration. 

DATES:  The  Committt»e  will  meet  on 
February  7  and  8.  On  February  7,  the 
meeting  will  begin  at  1  p.m.  and  run 
until  completion.  On  February  8.  the 
meeting  will  begin  at  8:30  a.m.  and  run 
until  4  p.m. 

ADDRESSES:  The  Committee  will  meet  at 
the  Hyatt  Regency  Hotel.  2799  ]e.'"f  Davis 
Highway.  Crystal  City.  Arlington, 
Virginia',  (703)  418-1234. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  substantive 
matJers,  call  Al  Collins  of  EPA 's  Office 
cf  Solid  Waste  at  (202)  260-4791.  For 
further  information  on  procedural 
matters,  call  Denise  Madigan,  the 
Committee  Co-Facilitator,  at  (202)  429- 
8782. 

Dated:  January  13. 1994. 
Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

IFR  Doc.  94-1249  Filed  1-19-94;  8:45  amj 
BILUNO  COOE  aeSO-MMM 


40  CFR  Part  52 
tMN17-2-6959;  A-1-f  RL-4e?8-41 

Approval  and  Promulgation  of 
Impiemantation  Plan;  Cartx>n   ~ 
Monoxide;  Oxygenated  Gasoline 
Program;  Mtrinesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  a  State  implementation  Plan 
(Sff)  revision  submitted  by  the  State  of 
Minnesota.  This  revision  implements  an 
oxygenated  gasoline  program  in  the 
Minneapolis-St.  Paul  Metropolitan 
Statistical  Area  (MSA),  and  the  Duluth- 
Superior  MSA.  Both  MSA's  are  required 
to  implement  an  oxygenated  gasoline 
program  because  of  past  violations  of 
the  carbon  monoxide  standard.  This  SIP 
revision  was  submitted  to  satisfy  the 
requirement  of  section  211(m)  of  the 
Clean  Air  Act  as  amended  by  the  Qean 
Air  Act  Amendments  of  19909  (the  Act), 
which  requires  all  carbon  monoxide 
nonattainment  areas  with  a  design  value 
of  9.5  parts  per  million  (ppm)  or  above 
based  on  1988  and  1989  air  quality 
monitoring  data  to  implement  an 
oxygenated  gasoline  program.  The  effect 
of  this  action  is  to  propose  approval  of 
the  oxygenated  gasoline  prc>grajn.  This 
action  is  being  taken  under  section  110 
of  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  22. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
)ohn  Paskevicz.  AE-17J  Air 
Enforcement  Branch.  USEPA.  77  West 
)3ckson  Blvd.,  Chicago,  Illinois  60604. 
Copies  of  the  documents  relevant  to  this 
pction  are  available  for  public 
inspection  during  normal  business 
hours  at  the  USEPA  Regional  office  on 
the  17lh  floor,  at  77  West  Jackson  Blvd., 
Chicap/.i. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  i'askevicz,  (312)  886-6084. 

SUPPLEMENTARY  INF0RMATX5N: 

I.  Introduction:  Statutory  Requirements 
and  Guidance 

Motor  vehicles  are  significant 
contributors  of  carbon  roor.cxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner  burning  oxygenated 
gasoline.  Extra  oxj'gen  enhances  fuel 
combustion  and  helps  to  offset  fuel-rich 
operating  conditions,  paiticularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  winter. 

Section  211(m)  of  the  Act  requires 
that  certain  states  submit  revisions  to 
the  SIPs  and  implement  oxygenated 
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labeling  regulations  in  the  Federal 
Register  on  October  20, 1992.3 

II.  Background  for  this  Action:  State 
SIP  Revision 

The  Minneapolis-St.  Paul  and  Ehiluth- 
Superior  areas  in  the  State  of  Minnesota 
(the  control  areas)  are  designated 
nonattainment  for  carbon  monoxide  and 
classified  as  moderate  with  a  design 
value  of  11.4  and  9.9  parts  per  million 
respectively,  based  on  1988  and  1989 
data. 4  Under  section  211(m)  of  the  Act, 
Minnesota  was  required  to  submit  a 
revision  SIP  under  section  110  and  part 
D  of  title  I  of  the  Act  which  includes  an 
oxygenated  gasoline  program  for 
Minneapolis-St.  Paul,  and  Duluth- 
Superior  by  November  15.  1992.*  On 
November  9. 1992.  the  Commissioner, 
Minnesota  Pollution  Control  Agency, 
submitted  to  USEPA  a  revised  SIP 
including  the  oxygenated  gasoline 
program  containing  rules  that  were 
signed  by  the  Governor  on  April  29, 
1992,  and  became  effective  on  August  1, 
1992.  The  USEPA  issued  a 
completeness  letter  to  the  State  on 
January  20. 1993.  The  USEPA 
summarizes  its  analysis  of  the  state 
submittal  below.  A  more  detailed 
analysis  of  the  state  submittal  is 
contained  in  a  Technical  Support 
Document  (TSD)  dated  June  11.  1993, 
which  is  available  from  the  Region  5 
office,  listed  in  the  ADDRESSES  section  of 
this  proposed  rulemaking. 

Type  of  Program  and  Oxygen  Content 
Requirement 

Section  211(m)(2)  of  the  Act  requires 
that  gasoline  sold  or  dispensed  for  u.se 
in  the  specified  control  areas  contain 
not  less  than  2.7  percent  oxygen  by 
weight.  Under  section  211(m)(5),  the 
USEPA  Administrator  issued  guidelines 
for  credit  programs  allowing  the  use  of 
marketable  oxygen  credits  from  gasoline 
with  a  higher  oxygen  content  than 
required.  However,  Minnesota  has 
adopted  a  system  of  oxygen  content 
averaging  that  does  not  include  oxygen 
credit  trading.  Each  registered  blender 
must  maintain  an  individual  average  of 
2.7  percent  oxygen  for  all  gasoline 
shipped  into  a  control  area  during  a 
control  period.  Gasoline  sold  in  the 
control  area  during  the  control  period 
must  contain  a  minimum  of  2.0  percent 


'  See  "Notice  of  Final  Oxygenated  Fuels  labeling 
Regulations  under  section  211(m)  of  the  Clean  Air 
Act  as  An-.ended— Notice  of  Final  Rulemaking."  57 
FR  47769.  The  labeling  regulations  may  be  found 
in  40  CFR  80.35. 

<  See  "Designation  of  Areas  for  Air  Quality 
Planning  Purposes."  5ft  FR  56694  (November  6. 
1991.) 

'See  credit  program  guidelines  in  footnote  3, 
wherein  the  November  15, 1992  SIP  revision  due 
date  was  sptecified. 


oxygen.  A  registrant  cannot  accumulate 
oxygen  credits  to  be  traded  to  other 
registrants.  The  Minnesota  requirements 
to  not  distinguish  between  a  control 
area  responsible  (CAR)  party  and 
blender  CAR.e  All  registrants  are 
classified  as  blenders.  The  following 
sections  of  this  notice  address  some 
specific  elements  of  the  state's 
submittal.  Parties  desiring  more  specific 
information  should  consult  the  TSD. 

Applicability  and  Program  and  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  USEPA 
Administrator.  Minnesota  has 
established  control  periods  consistent 
with  the  USEPA  guidance.  The  1992 
carbon  monoxide  control  period  began 
on  November  1. 1992.  and  extended 
through  January  31. 1993.  In  subsequent 
years,  the  control  periods  will  bfgin  on 
October  1.  and  end  after  January  31. 

All  gasoline  sold  or  dispensed  for  use 
within  the  control  area  and  during  the 
control  period  must  comply  with  the 
average  2.7  percent  oxygen  content 
requirement  and  must  contain  not  less 
than  2.0  percent  oxygen  by  weight.  The 
Minnesota  program  does  not  include 
oxygen  credit  trading. 

Fegistration  Requirements. 

The  registration  requirements  for  the 
Minnesota  program  are  similar  to  the 
guidelines  established  by  the  USEPA. 
The  State  treats  all  registrants  as 
averaging  blenders.  Oxygenated  gasoline 
purchased  by  a  non -registered  party  will 
be  counted  into  the  average  of  the 
registered  company  that  sold  the 
product  to  the  retailer  or  the  non- 
registered  distributor.  Each  registrant 
has  the  option  to  choose  a  per  gallon 
blending  method,  or  an  averaging 
method.  The  registrant  is  required  to 
maintain  an  average  oxygen  content  of 
2.7  perrient  or  greater,  for  all  gasoline 
distributed  in  the  control  area. 

The  Minnesota  oxygen  plan  specifies 
that  records  of  all  gasoline-oxygenate 
blends,  received,  sold,  or  transferred, 
must  be  retained  for  at  least  one  year 
after  the  control  period  ends.  The 
records  must  include  the  original 
transfer  documents  showing  the  volume 
of  blended  product  and  the  weight 
percent  of  oxygen  in  each  blend.  The 
registrant  is  required  to  commission  an 


'The  Implementation  Guideline  for  Oxygenated 
Gasoline  Programs,  published  on  Novemtier  20. 
1991.  provides  a  definition  of  Control  Ar«a 
Responsible  (CAR)  party.  A  CAR  parly  is  a  person 
who  owns  oxygenated  gasoline  which  is  sold  or 
dispensed  from  s  control  area  terminal.  A  blender 
CAR  is  a  person  who  owns  oxygenated  gasoline 
which  is  sold  or  dispensed  from  a  control  area 
oxygenate  blendirig  facility. 
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attestation  engagement  within  120  days 
after  the  close  of  the  control  period. 
Records  are  also  required  to  be  kept  by 
non-registered  distributors. 

All  parties  in  the  gasoliite  distribution 
network  who  are  located  in  or  do 
business  within  a  control  area,  and 
whose  product  is  eventually  sold  into 
the  control  area  for  the  ultimate 
consumer,  are  required  to  keep  records 
concerning  quantity  of  blend  sold  and 
amount  of  oxygen  in  the  product. 
Registered  parties  are  not  specifically 
required  by  State  law  or  by  rules  or 
procedures  to  take  samples  and  test  the 
product.  However,  the  State  plan  calls 
for  an  extensive  sampling  and  testing 
program  throughout  the  product 
lifecvcle. 

All  refineries  and  terminals  that  ship 
gasoline  into  the  control  area  will  be 
inspected  at  least  once  each  month 
during  the  control  period  by  inspectors 
from  the  State  Weights  and  Measures 
Division.  Samples  will  be  taken  and 
tested  for  minimum  oxygen  content,  and 
transfer  documents  will  be  inspected  to 
ensure  each  contains  required 
information  on  every  batch  shipped.  At 
least  20  percent  of  all  registered 
distributors  and  20  percent  of  all 
retailers  in  the  control  area  will  be 
inspected/tested  by  the  State. 

Under  these  inspection  requirements, 
refiners  and  importers  are  required  to 
keep  a  copy  of  all  the  tests  that  are 
performed  on  batches  of  gasoline  prior 
to  shipment,  as  well  as  copies  of  the 
bills  of  lading  or  transfer  documents  for 
each  batch.  Terminal  owners  and 
operators  and  CARs  are  required  to  keep 
records  of  both  the  gasoline  they  receive 
from  upstream  parties,  as  well  as  copies 
of  all  the  tests  (if  any)  performed  as  part 
of  the  shipping  documentation  and 
records  created  before  the  gasoline  was 
transferred  to  a  downstream  party. 

The  USEPA  guidelines  also  require 
that  CARs  commission  an  annual  attest 
engagement,'  performed  by  either  an 
internal  auditor  or  independent 
Certified  Public  Account  (CPA).  The 
guidelines  also  specify  that  the 
standardized  forms,  specifying  agreed- 
upon  procedures  for  the  conduct  of  the 
attest  engagement,  for  use  by  the 
internal  auditor  or  CPA  be  provided  by 
the  state. 

The  State  requirement  for  maintaining 
records  is  found  in  Minnesota  Statute, 
section  239.791.  In  addition  to  the 
record-keeping  requirement,  the 
registrant  must  commission  an 
attestation  engagement  by  a  certified 
public  accountant  to  demonstrate  that 
the  blending  records  are  accurate.  The 


registrant  has  120  days  after  the  end  of 
the  control  period  to  report  the  results 
of  the  audit  to  the  State.  These 
requirements  for  the  State  program  go 
beyond  the  requirements  in  USEPA 
guidelines  for  a  per  gallon  program  but, 
are  acceptable.  Comments  are  invited  on 
this  issue. 

Prohibited  Activities 

The  USEIPA's  credit  program 
guidelines  contciin  provisions  designed 
to  ensure  that  gasoline  that  fails  to  meet 
the  2.0  percent  by  weight  minimum 
oxygen  content  requirement  is  not 
available  for  use  within  a  control  area. 
Generally,  CARs  or  blender  CARs  may 
not  transfer  gasoline  for  use  in  a  control 
area  that  contains  less  than  the 
minimum  percent  of  oxygen  by  weight 
to  parties  who  are  not  themselves 
registered  as  CARs  or  blender  CARs. 
Under  USEPA's  credit  program 
guidelines,  regulated  parties,  including 
refiners,  importers,  oxygenate  blenders, 
carriers,  distributors,  or  resellers  may 
not  fail  to  comply  with  recordkeeping 
requirements." 

The  State  enforces  a  variety  of 
provisions  in  areas  where  oxygas  is 
required.  The  primary  focus  is 
violations  of  the  sale  of  gasoline 
containing  less  than  2.0  percent  oxygen, 
pumps  which  are  not  labeled,  and 
registrants  who  cannot  produce  records 
of  blending  or  transfer  records  or 
shipping  manifests. 

Transfer  Documents 

The  USEPA's  credit  program 
guidelines  specify  that  transfer 
documents  should  include  the  following 
information:  date  of  the  transfer,  name 
and  address  of  the  transferor,  and  name 
and  address  of  the  transferee,  the 
volume  of  gasoline  which  is  being 
transferred,  the  proper  identification  of 
the  gasoline  as  oxygenated  or 
nonoxygenated,  the  location  of  the 
gasoline  at  the  time  of  the  transfer,  the 
type  of  oxygenate,  and  the  oxygen 
content  of  the  gasoline  (for  transfer 
upstream  of  the  control  area  terminal 
and  for  transfers  between  CARs,  include 
the  ox>'genafe  volume  of  the  gasoline). 
Records  are  to  be  kept  in  a  location 
where  they  are  available  for  state 
review. 

Minnesota's  enforcement  plan 
instructs  investigators  to  inspect  transfer 
documents  to  ensure  they  contain 
information  regarding  the  quality  and 
destination  of  the  gasoline.  Registration 
forms  and  oxygen  units  worksheets 
contain  an  adequate  amount  of 


'The  USEPA  does  not  require  an  anest 
engagement  in  a  per  gallon  program. 


•USEPA's  recommended  provisions  for 
prohibited  activities  are  found  at  pages  59-61  of  the 
credit  program  guidelines. 


information  regarding  the  fuel  and  the 
registrants.  The  State's  operation 
manual  for  distributors,  refinery 
operators  and  terminal  operators 
requires  detailed  record  keeping  and 
auditing  to  meet  the  requirements  of  the 
State  legislation.  These  requirements  go 
beyond  what  is  required  for  the 
Minnesota  program  but,  are  acceptable 
to  the  USEPA. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulation 
must  be  enforceable  by  the  state 
oversight  agency.  The  USEPA 
recommends  that  states  will  visit  at  least 
20  percent  of  regulated  parties  during  a 
giyen  control  period.  Inspections  should 
consist  of  product  sampling  and  record 
review,  in  addition,  each  state  should 
devise  a  comprehensive  penalty 
schedule.  Penalties  should  reflect  the 
severity  of  a  party's  violation,  the 
compliance  history  of  the  party,  as  well 
as  the  potential  environmental  harm 
associated  with  the  violation. 

Minnesota  Statutes  contain  a 
graduated  penalty  schedule  for 
violations  of  any  of  the  winter  oxygas 
requirements.  Violation  of  any  of  the 
requirements  is  a  criminal  offense, 
punishable  as  a  misdemeanor.  The  State 
retains  discretionary  authority  to  apply 
the  graduated  penalty  schedule 
including  the  authority  to:  issuing 
written  warnings,  issue  stop  sale  orders, 
lock  or  seal  any  gasoline  dispenser,  and 
request  a  misdemeanor  complaint 
against  a  violator. 

At  least  20  f>ercent  of  the  registered 
distributors  will  be  inspected  during  the 
control  period,  and  samples  will  be 
taken  of  each  product  at  the  facility, 
according  to  the  State  procedure. 
Samples  will  be  analyzed  by  the  State 
at  the  State  labflratory  using  gas 
chromatography  and  a  thermal 
conductivity  detector  following  an 
unspecified  ASTM  test  method. 
Similarly,  retail  gasoline  stations  will  be 
inspected  and  samples  taken  during  the 
control  period.  Approximately  20 
percent  of  the  retail  outlets  in  the 
control  area  will  be  visited  during  the 
control  period. 

Inspections,  which  will  be 
unannounced  and  at  random,  will 
include,  in  addition  to  sample 
collection,  a  visual  check  to  ensure 
pumps  are  properly  labeled,  that 
transfer  documentation  is  on  hand,  and 
that  only  oxygenated  gasoline  has  been 
received  during  the  control  period. 

Test  Methods  and  Laboratory  Review 

The  USEPA's  sampling  procedures 
are  detailed  in  appendix  D  of  40  CFR 
part  80.  The  USEPA  has  recommended, 
in  its  credit  program  guidelines,  that 
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during  the  first  and  subsequent  years  of 
operation  of  the  oxygenated  gasoline 
program  are  invited. 

These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  USEPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  notice. 

III.  Proposed  Action 

The  USEPA  proposes  to  approve  the 
oxygenated  gasoline  program  revision  to 
the  Minnesota  SIP.  Public  comment  is 
solicited  on  the  USEPA's  proposed 
rulemaking  action.  Comments  received 
on  or  before  February  22, 1994  will  be 
considered  in  the  development  of  the 
final  rulemaking. 

This  action  is  classified  as  a  Table  2 
action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19,  1989 
(54  FR  2214-2225).  On  January  6. 1989, 
the  Office  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  O.MB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000.  The 
USEPA  certifies  that  this  rule,  which 
merely  approves  state  requirements  that 
are  already  in  place,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  January  7, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator 
[FR  Doc.  94-140p  Filed  1-19-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[ET  Docket  No.  93-62;  QA  94-34] 

Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofrequency  Radiation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Chief  of  the 
Commission's  Office  of  Engineering  and 
Technology  has  granfe<l  a  14  dny 
extension  for  filing  comments  and  reply 
comments  in  response  to  the  Notice  of 
Proposed  Rule  Making  (NPRM).  This 
extension  is  in  response  to  a  motion 
filed  by  CBS,  Inc.  (  "CBS  ").  The 
additional  time  will  allow  for  hirther 
analysis  with  respect  to  recent  data  and 
information  relevant  to  the 
Commission's  implementation  of  new 
radiofrequency  exposure  guidelines. 
DATES:  Comments  are  due  by  January 
25,  1994.  Reply  comments  are  due  by 
February  24,  1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cleveland,  Office  of  Enj^ineering 
and  Technology,  Federal 
Communications  Commission,  (202) 
653-8169. 

SUPPLEMENTARY  INFORMATION:  1.  On 
January  3. 1994.  CBS  Inc.  ("CBS")  filed 
with  the  Commission  a  "Motion  for 
Extension  of  Time"  in  the  above-named 
proceeding.  CBS  requested  that  the 
Commission  extend,  by  a  period  of 
fourteen  (14)  days,  the  time  for  filing 
comments  and  reply  comments. 

2.  The  Commission  has  proposed  to 
incorporate  into  its  rules  the  newly 
revised  standard  of  the  American 
National  Standards  institute  (ANSI) 
developed  by  the  Institute  of  Electrical 
and  Electronics  Engineers  (IEEE)  and 
designated  IEEE  C95. 1-1991  (also  ANSI/ 
IEEE  C95. 1-1992)  for  human  exposure 
to  radiofrequency  (RF)  fields.*  The 
deadline  originally  established  for  filing 
comments  in  this  proceeding  was 


'  See  Notice  of  Proposed  Rule  Making  in  ET 
Docket  93-62.  58  FR  19393  (1993). 
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August  13,  1993,  and  the  date  for  reply 
comments  was  September  13.  1993. 

3.  Previously,  on  August  3. 1993,  the 
Commission  granted  a  request  filed  by 
the  National  Association  of  Broadcasters 
(NAB)  for  an  extension  of  time  of  ninety 
(90)  days  for  filing  comments  and  reply 
comments.2  This  action  established  a 
new  deadline  for  filing  comments  of 
November  12,  1993,  and  a  new  deadline 
for  filing  reply  comments  of  December 
13,  1993. 

4.  Subsequently,  on  November  2, 
1993,  CBS  and  Capital  Cities/ABC  Inc. 
filed  a  request  to  extend  the  comment 
and  reply  comment  deadlines  an 
additional  sixty  (60)  days.  The 
Commission  approved  this  request 
establishing  a  new  deadline  for  filing 
comrhents  of  January  11,  1994,  and  a 
new  deadline  for  filing  reply  comments 
of  February  10, 1994.3 

5.  The  first  extension  was  granted  to 
allow  NAB  time  to  complete  a  study 
commissioned  to  develop  non- 
measurement  based  techniques  for 
determining  compliance  with  new 
guidelines.  THe  second  extension  was 
granted  in  response  to  filings  by  CBS, 
Capital  Cities,  and  Hammett  and  Edison, 
Inc.,  noting  that  new  information  from 
the  NAB  study  and  other  experimental 
results  relevant  to  the  consequences  of 
the  proposed  guidelines  had  only 
recently  become  available.  CBS  and 
Capital  Cities  maintained  that 
additional  time  was  necessary  to 
consider  the  implications  of  the  new 
data,  both  to  determine  whether  further 
study  was  required  and  to  assess  the 
effect  that  the  proposed  guidelines  will 
have  on  broadcast  operations. 

6.  The  most  recent  motion  filed  by 
CBS  requests  an  additional  fourteen  day 
(14)  extension  of  the  comment  and  reply 
comment  deadlines.  CBS  states  that  it 
has  not  had  sufficient  time  to  perform 
measures  and  analysis  of  data  due  to  a 
delay  in  obtaining  the  equipment 
necessary  to  measure  induced  currents. 
CBS  states  that  it  has  acquired 
preliminary  data  that  it  believes  will  be 
useful  to  the  Commission  in  considering 
the  implementation  of  the  induced 
current  limits.  However,  additional  time 
is  needed  to  organize  and  analyze  the 
data.  Further,  CBS  states  that  it  hopes 
that  the  additional  time  will  make 
possible  the  filing  of  a  single  set  of 
comments  representing  the  views  of 
itself  and  several  other  broadcast 
entities. 


'See  Order  Extending  Time  for  Comments  and 
Reply  Comments.  ET  Docket  9J-62.  58  FR  43091 
(1993). 

->  58  FR  60827  (1993). 


7.  The  Commission  does  not  routinely 
grant  requests  for  extensions  of  time.* 
However,  we  continue  to  recognize  the 
complexity  of  the  issues  raised  by  the 
new  exposure  guidelines  and  the 
difficulties  in  developing  reasonable 
methods  by  which  compliance  can  be 
evaluated.  In  that  regard,  the  request  by 
CBS  for  a  nominal  further  extension 
does  not  appear  to  be  unreasonable. 

8.  Accordingly,  it  is  ordered.  That  the 
deadline  for  filing  comments  is 
extended  to  January  25, 1994,  and  the 
deadline  for  filing  reply  comments  is 
extended  to  February  24, 1994.  This 
action  is  taken  pursuant  to  sections  4(i) 
and  303  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i)  and 
303,  and  pursuant  to  §§0.31,  0.241  and 
1.46  of  the  Commission's  Rules,  47  CFR 
0.31,  0.241  and  1.46. 

Federal  Communications  Commission. 

Thomas  P.  Stanley, 

Chief  Engineer. 

|FR  Doc.  94-1328  Filed  l-l»-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  212  and  234 

[FRA  Docket  No.  RSGC-6;  Notice  No.  6] 

[RIN  2130-AA70) 

Grade  Crossing  Signal  System  Safety 

AGENCY:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  FRA  proposes  specific 
maintenance,  inspection,  and  testing 
requirements  for  active  highway-rail 
grade  crossing  warning  systems.  FRA 
al.so  proposes  to  require  that  railroads 
take  specific  and  timely  actions  to 
protect  the  traveling  public  and  railroad 
employees  from  the  hazards  posed  by 
malfunctioning  highway-rail  grade 
crossing  warning  systems.  This  action  is 
taken  in  response  to  a  statutory 
requirement  that  FRA  issue  rules, 
regulations,  orders,  and  standards  to 
ensure  the  safe  maintenance,  inspection, 
and  testing  of  signal  systems  and 
systems  at  railroad  highway  grade 
crossings. 

DATES:  (1)  Written  comments  must  be 
received  no  later  than  March  21, 1994. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 


« 47  CFR  Section  1.46  (1991). 


without  incurring  additional  expense  or 
delay. 

(2)  A  public  hearing  will  be  held  at 
9:30  a.m.  on  March  1. 1994.  Any  person 
who  desires  to  make  an  oral  statement 
at  the  hearing  is  requested  to  notify  the 
Docket  Clerk  at  least  five  working  days 
prior  to  the  hearing,  by  telephone  or  by 
mail,  and  to  submit  three  copies  of  the 
oral  statement  that  he  or  she  intends  to 
make  at  the  hearing. 
ADDRESSES:  (1)  Written  comments 
should  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Persons  desiring  to  be  notified 
that  their  written  comments  have  been 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Qerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  room  8201  of 
the  Nassif  Building  at  the  above  address. 

(2)  A  public  hearing  will  be  held  in 
room  2230  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
Persons  desiring  to  make  oral  statements 
at  the  hearing  should  notify  the  Docket 
Clerk  by  telephone  (202-366-0628)  or 
by  writing  to  the  Docket  Clerk  at  the 
address  above. 

FOR  FURTHER  INFORkfUTION  CONTACT: 
William  Goodman,  Chief,  Signal  and 
Train  Control  Division.  Office  of  Safety, 
FRA.  400  Seventh  Street.  SW.. 
Washington,  DC  20590  (telephone  202- 
366-2231),  or  Mark  Tessler.  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  (telephone  202-366-0628). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  29. 1992.  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(57  FR  28819)  in  which  FRA  proposed 
to  require  that  railroads  take  specific 
and  timely  actions  to  protect  the 
travelling  public  and  railroad  employees 
from  the  hazards  posed  by 
malfunctioning  highway-rail  grade 
crossing  warning  systems.  A  public 
hearing  was  held  in  Washington,  DC  on 
September  15. 1992.  Due  to  comments 
received  and  an  intention  to  widen  the 
scope  of  this  rulemaking  to  include 
proposed  standards  for  maintenance, 
inspection,  and  testing  pursuant  to  the 
mandate  of  section  202(q)  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C 
431  (q))  (Safety  Act)  as  amended  by 
section  2  of  the  Rail  Safety  Enforcement 
and  Review  Act  (Pub.  L.  102-365),  an 
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inspection  and  testing  standards  for  all 
active  grade  crossing  warning  systems. 
As  added  by  the  Rail  Safety 
Improvement  Act  of  1988,  §  202(q)  of 
the  Safety  Act  provided  that  "Itjhe 
Secretary  shall,  within  one  year  af^er  the 
date  of  the  enactment  of  the  Rail  Safety 
Improvement  Act  of  1988,  issue  such 
rules,  regulations,  orders,  and  standards 
as  may  be  necessary  to  ensure  the  safe 
maintenance,  inspection,  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings."  On 
September  3, 1992.  the  Rail  Safety 
Enforcement  and  Review  Act  was 
enacted.  Section  2  of  that  act  deleted 
from  subsection  (q)  the  phrase  "such 
rules,  regulations,  orders,  and  standards 
as  may  be  necessary"  and  replaced  it 
with  "rules,  regulations,  orders,  and 
standards."  Congress  clearly  intended  to 
remove  any  doubt  about  whether 
maintenance,  inspection,  and  testing 
standards  must  be  issued.  FRA  is 
therefore  proceeding  with  today's 
proposed  maintenance,  inspection  and 
testing  rules. 

In  an  effort  to  gather  sufficient  data  to 
determine  the  scope  and  content  of 
possible  Federal  maintenance, 
inspection  and  testing  standards.  FRA 
published  the  present  49  CFR  part  234. 
"Grade  Crossing  Signal  System  Safety," 
on  September  23, 1991  (56  FR  33722). 
Those  reporting  rules  were  meant  to 
provide  the  accurate  factual  information 
we  felt  was  necessary  to  fashion  an 
appropriate  regulatory  scheme  for 
maintenance,  inspection,  and  testing. 
While  FRA  was  planning  on  a  longer 
period  during  which  to  gather  and 
analyze  data  generated  by  our  new 
reporting  rule,  information  received  to 
date  has  been  helpful  in  fashioning  the 
proposed  rules.  FRA  will,  of  course, 
study  all  additional  data  as  it  is  received 
and  will  take  whatever  future  regulatory 
action  is  necessary  based  on  that 
additional  information. 

The  proposed  maintenance, 
inspection,  and  testing  standards  have 
been  heavily  influenced  by  the  present 
FRA  signal  rules  at  49  CFR  part  236, 
"Rules,  Standards,  and  Instructions 
Governing  the  Installation.  Inspection, 
Maintenance,  and  Repair  of  Signal  and 
Train  Control  Systems.  Devices,  and 
Appliances"  (also  known  among 
railroad  signalmen  as  the  "Rules, 
Standards,  and  Instructions"  or  simply 
as  the  "RS&I").  These  rules,  which  had 
their  genesis  with  the  Interstate 
Commerce  Commission,  are  well  known 
and  understood  among  the  railroad 
community  and  have  contributed  to 
extremely  safe  railroad  signal  systems 
nationwide.  Generally,  the  same 
railroad  employees  or  contract 
employees  who  maintain  and  inspect  a 


railroad's  signal  system  will  also  be 
maintaining  the  railroad's  grade 
crossing  signal  system.  The  same  signal 
principles  and  much  of  the  equipment 
used  on  train  control  signal  systems  will 
apply  to  grade  crossing  systems.  It  is 
therefore  appropriate  that  much  of  the 
technical  requirements  which  have 
served  the  industry  well  in  the  past 
would  be  adopted  to  some  extent  in  the 
proposed  rules. 

Another  major  influence  on  the 
proposed  rule  was  the  previously 
mentioned  joint  submission  from  the 
Brotherhood  of  Railroad  Signalmen,  the 
Association  of  American  Railroads,  and 
The  American  Short  Line  Railroad 
Association  ("labor/management  ").  This 
submission,  from  organizations  who 
have  historically  taken  diverse  positions 
in  the  area  of  grade  crossing  safety,  has 
provided  very  helpful  suggestions  in  the 
drafting  of  this  proposal.  The  drafters  of 
the  labor/management  submission 
appear  to  have  also  relied  to  a  great 
extent  on  part  236  for  guidance. 

Section-by-Section  Analysis 

This  section-by-section  analysis  of  the 
proposed  rules  is  intended  to  explain 
the  rationale  for  each  proposed  rule. 
The  analysis  includes  the  requirements 
of  each  proposed  rule,  the  purpose  each 
proposed  rule  would  serve  in  enhancing 
the  effective  operation  of  a  highway-rail 
grade  crossing  warning  system,  the 
current  industry  practice,  comments 
and  recommendations  contained  in  the 
industry  submission,  and  other 
pertinent  comments.  The  comments  and 
recommendations  contained  in  the 
industry  submission  are  important 
factors  in  determining  effective  rules 
because,  representing  both  labor  and 
management,  they  reflect  differing 
perspectives  and  collective  grade 
crossing  experience. 

The  analysis  also  reflects  pertinent 
comments  made  at  an  open  meeting 
with  interested  parties,  held  on 
December  11, 1992,  to  discuss  current 
industry  practices  regarding 
maintenance,  inspection,  and  testing  of 
highway-rail  grade  crossing  warning 
systems. 

49  CFR  Part  212 

Section  2 1 2.23 1    High  way-Rail  Grade 
Crossing  Inspector 

This  amendment  to  49  CFR  Part  212 
"State  Safety  Participation  Program" 
creates  a  new  category  of  state  inspector 
within  the  State  Participation  Program. 
This  program,  which  provides  for  state 
participation  in  investigative  and 
surveillance  activities  under  federal 
railroad  safety  laws  and  regulations, 
would  now  include  a  separate  inspector 
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category  of  "Highway-rail  grade  crossing 
inspector."  New  §212.231  would 
establish  minimum  qualincation 
standards  enabling  state  inspectors  to 
enforce  grade  crossing  signal  system 
safety  regulations  at  part  234. 
Additionally,  this  section  provides  that 
all  state  signal  and  train  control 
inspeilors  qualified  under  §  212.207  are 
also  thereby  fully  qualified  undernew 
§212.231. 

Section  212.233    Apprentice  Highway- 
Rail  Grade  Crossing  Inspector 

New  §  212.233  would  establish 
minimum  qualification  standards  which 
applicnnis  must  meet  prior  to  being 
enrolled  in  the  inspector  training 
program. 

49  CFR  Part  234 

Section  234.1    Scope 

This  section  is  revised  to  expand  the 
scope  of  p>art  234  to  include  the  areas 
covered  by  this  NPRM.  In  addition  to 
prescribing  standards  for  the  reporting 
of  failures  of  highway-rail  grade 
crossing  warning  systems,  this  part  also 
prescribes  minimum  actions  railroads 
must  take  when  such  warning  systems 
malfunction  and  imposes  maintenance, 
inspection,  and  testing  standards  for 
such  systems.  This  section  also  clarifies 
that  when  any  person  performs  any 
function  required  by  this  part,  that 
person  is  required  to  perform  that 
function  in  accordance  with  this  part. 

Station  234.3    Application 

This  section  of  the  regulations  is  not 
being  revised.  However,  a  discussion  of 
this  se<:tion  and  its  relationship  to  a 
petition  for  rjleniaking  is  appropriate. 

Section  234.3(a)  provides  that  except 
as  provided  in  paragreph  (b)  of  the 
st>ction,  part  234  applies  to  railroads 
that  operate  on  standard  gage  track  that 
is  part  of  the  general  railroad  system  of 
transpo.'lation.  Paragraph  (b)  provides 
that  part  234  does  not  apply  to  rail  rapid 
transit  operations  conducted  over  track 
that  is  used  exclusively  for  that  purpose 
and  that  is  not  part  of  the  g»ineral 
railroad  system  of  transportation. 

In  1992,  the  President  of  Berkshire 
Scfnic  Railway  Museum,  Inc.  (Berkshire 
Scenic),  filed  a  petition  for  rultmaking 
requesting  that  FRA  propose  a  distJete 
set  of  regulations  applicable  to  scenic 
railroads.  The  Administrator  has 
granted  the  request  to  the  extent  that  the 
petition  raised  issues  related  to  ongoing 
regulatory-  projects.  FTIA  has  therefore 
reviewed  the  pre.sent  rulemaking  in 
light  of  Berkshire  Scenic's  petition. 

FRA  does  not  believe  that  scenic 
railroads  which  are  part  of  the  general 
railroad  system  of  transportation  should 


be  treated  differently  than  other 
railroads  under  the  proposed  rules 
issued  today.  The  primary  beneficiary  of 
these  rules  will  be  the  motoring  public. 
A  motorist  should  have  the  same 
assurance  of  safety  whether  crossing  the 
tracks  of  a  Class  I  railroad,  a  small  short 
line,  or  those  of  a  small  scenic  railroad. 
FRA  invites  public  comment  on  this 
issue. 

As  stated  above,  part  234  applies  to 
railroads  that  operate  on  standard  gage 
track  that  is  part  of  the  general  railroad 
system  of  transportation.  Thus,  the 
proposed  rule  would  apply  to  all 
highway-rail  grade  crossings  on  trackage 
that  is  part  of  the  general  railroad 
system  of  transportation.  PTLA  invites 
comment  as  to  whether  this  section 
should  be  revised  to  include  within  the 
application  of  the  rule,  crossings  on 
trackage  not  part  of  the  general  railroad 
system  of  transportation.  We 
specifically  solicit  input  on  whether 
maintenanc-e,  inspection,  and  testing  of 
grade  crossing  warning  systems  at 
crossings  on  plant  or  tourist  railroads  off 
the  general  railroad  system  should 
remain  unregulated  by  the  Federal 
government.  Should  timely  response 
rules,  or  maintenance,  inspection  and 
testing  rules,  or  both,  be  applied  to 
crossings  on  trackage  not  located  on  the 
general  railroad  system?  Should  the 
answer  dejjend  on  whether  the  crossing 
is  a  public  or  private  crossing?  Should 
a  motorist  on  a  public  highway  have  a 
reasonable  expectation  that  all  active 
warning  systems  on  that  highway  will 
be  maintained,  inspected,  and  tested 
under  the  same  standards?  Should  a 
motorist  entering  a  private  crossing 
equipped  with  an  active  warning  system 
(923  such  crossings  nationwide)  have 
the  ."^me  expectation? 

Section  234.5    Definitions 

Appropriately  equipped  fagger  means 
a  person  tither  than  a  train  crewmember 
who  is  equipped  with  an  orange  vest, 
shirt,  or  jacket  for  daytime  flagging.  For 
nighttime  flagging,  similar  outside 
gannents  shall  be  retroreflective.  The 
retroreflective  material  shall  be  either 
orange,  white  (including  silver-colored 
coatings  or  elements  that  retroruflect 
white  light),  yellow,  fluorescent  red- 
orange,  or  fluorescent  yellow-orange 
and  shall  be  designed  to  be  visible  at  a 
minimum  distance  of  1,000  feet.  The 
design  configuration  of  the 
retroreP.ective  material  shall  provide 
recognition  of  the  wearer  as  a  person 
and  shall  be  visible  through  the  full 
range  of  body  motions.  Acceptable  hand 
signalling  devices  for  daytime  flogging 
include  STOP/SLOW  paddles  and  red 
flags.  For  nighttime  flagging,  a 
flashlight,  lantern,  or  other  lighted 


signal  shall  be  used.  In  addition  to  these 
minimum  standards,  railroads  are 
encouraged  to  provide  flagging 
equipment  and  training  in  accordance 
with  "Traffic  Controls  for  Street  and 
Highway  Construction,  Maintenance. 
Utihty  and  Emergency  Operations" 
issued  by  the  Federal  Highway 
Administration  as  part  VI  of  the  Manual 
on  Uniform  Traffic  Control  Devices 
(MUTCD). 

Persons  needing  to  be  appropriately 
equipped  are  railroad  employees  other 
than  a  train  crewmember,  or  others 
acting  on  behalf  of  the  railroad,  who  flag 
highway  traffic  at  grade  crossings  with 
malfunctioning  warning  systems.  The 
requirement  that  persons  be 
appropriately  equipped  does  not  apply 
to  train  crewmenibers  who  dismount 
from  a  locomotive  to  flag  the  train 
through  a  crossing  in  an  emergency 
situation,  or  to  law  enforcement  officers. 

Credible  report  of  system  malfunction 
means  specific  information  regarding  a 
malfunction  at  an  identified  highway-  , 
rail  grade  crossing,  suppUed  by  an 
identified  railroad  employee,  law 
enforcement  officer,  highway  traffic 
official,  or  an  employee  of  a  public 
agency  acting  in  an  official  capacity. 
The  proposed  definition  would  ensure 
that  legitimate  malfunction  reports  are 
received  and  acted  upon  by  railroads. 

FRAs  original  proposed  definition  of 
a  credible  report  included  "an 
individual  who  has  provided  his  or  her 
name  together  with  a  telephone  number 
or  other  means  of  contact,  and  who  does 
not  have  a  history  of  making  false  or 
misleading  reports  to  the  railroad 
pertaining  to  system  malfunctions." 
There  was  concern  by  various  parties 
that  it  would  be  very  burdensome  to 
require  that  railroads  immediately  take 
the  rwuired  responsive  action  upon  a 
call  from  a  member  of  the  public.  We 
agree.  Instead,  we  expect  that  railroads 
will,  as  they  have  traditionally  done, 
investigate  reports  of  malfunctions 
received  from  the  public.  After 
determining  the  accuracy  of  the  report 
a  railroad  would  then  take  appropriate 
action  in  accordance  with  the  today's 
repilations.  Today's  proposal  would  not 
prohibit  a  railroad  from  adopting 
internal  rules  that  would  trigger  specific 
responses  to  an  individual's  complaint, 
but  would  only  mandate  the  required 
responses  to  reports  from  "official" 
sources. 

Warning  system  malfunction  means 
an  activation  failure  or  a  false  activation 
of  a  highway-rail  grade  crossing  warning 
system. 

Section  234. ^a)    Civil  Penalties 

This  section  is  being  amended  to 
conform  with  §  209(a)  of  the  Safety  Act 


i 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20.  1994  /  Proposed  Rules 


id  by  section  9  of  the  Rail 
"orcement  and  Review  Act. 
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the  railroad  proceeds  to  discontinue  or 
dismantle  the  warning  system,  provided 
such  warning  system  not  be  left  in  place 
unless  the  railroad  complies  with  this 
subpart. 

Trie  proposed  section  is  consistent 
with  the  labor/management's 
recommendation. 

Section  234.105    Activation  Failure 

This  section  requires  that  upon 
receiving  a  credible  report  of  an 
activation  failure,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immedijiely 
initiate  efforts  to  warn  motorists  and 
railroad  employees  at  the  subject 
crossing  by  t.-klng.  at  a  minimum, 
certain  act..rns.  Paragraph  (a)  provides 
that  prior  to  a  train's  arrival  at  the 
crossing,  the  railroad  must  notify  the 
train  crew  of  the  report  of  activation 
failure  and  notify  any  other  railroads 
operating  over  the  crossing.  Paragraph 
(b)  requires  that  the  railroad  notify  the 
highway  traffic  control  authority  having 
jurisdiction  over  the  crossing,  and 
paragraph  (c)  requires  the  railroad  to 
provide  or  arrange  for  alternative  means 
of  actively  warning  motorists  of 
approaching  trains.  Paragraph  (c)(1) 
provides  that  until  an  appropriately 
equipped  flagger  or  law  enforcement 
officer  is  stationed  at  the  crossing  to 
warn  highway  traffic  of  approaching 
trains,  each  train  must  stop  before 
entering  the  crossing  to  permit  a 
crewmember  to  dismount  to  flag 
highway  traffic  to  a  stop.  The 
locomotive  may  then  proceed  through 
the  crossing  to  permit  the  flagging 
crewmember  to  reboard  the  locomotive 
before  the  remainder  of  the  train 
proceeds  through  the  crossing. 

Paragraph  (c)(2)  provides  that  if  an 
appropriately  equipped  flagger  or  law 
enforcement  officer  provides  warning 
for  each  direction  of  highway  traffic, 
trains  may  proceed  through  the  crossing 
at  normal  speed. 

Paragraphs  (c)(1)  and  (c)(2)  are  the 
same  as  those  proposed  in  FRAs 
original  proposal.  FRA  recognizes  that 
paragraph  (c)(2)  may  present  flagging 
problems  in  some  situations.  At  those 
crossings  which  involve  both  higher 
speed  trains  and  highways  with  higher 
speed  limits,  flaggers  might  need  more 
warning  time  and  greater  warning 
distance  (depending  on  track  curvature 
and  sight  distances)  in  order  to 
adequately  warn  approaching  motorists 
of  an  approaching  train.  A  flagger  may 
need  to  provide  warning  further  down 
a  highway  to  provide  sufficient  stopping 
distance  for  a  motorist.  The  flagger 
might  also  need  to  set  out  a  series  of 
fusees  or  flags  to  provide  proper 
warning.  It  may  he  necessary  to  restrict 


train  speeds  in  these  situations  in  order 
to  facilitate  this  preparation.  FRA 
solicits  comments  on  this  issue. 

Paragraph  (c)(3)  provides  that  if  an 
appropriately  equipped  fiaggeror  law 
enforcement  officer  provides  warning 
for  highway  traffic,  but  there  is  not  at 
least  one  flagger  or  law  enforcement 
officer  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 
proceed  with  caution  through  the 
crossing  at  a  speed  not  exceeding  10 
miles  per  hour.  Normal  speed  may  be 
resumed  after  the  locomotive  has  passed 
through  the  crossing. 

Paragraph  (c)(3)  is  different  in  certain 
respects  from  FRA's  original  proposal. 
The  original  proposal  would  ha.e 
required  a  train  to  stop  before  etitering 
a  crossing  if  the  crossing  were  not 
protected  by  at  least  one  appropriately 
equipped  flagger  for  each  direction  of 
highway  traffic.  In  addition,  if  the 
crossing  were  flagged  by  a  train 
crewmember.  the  train  would  be 
required  to  stop  again  for  the 
crewmember  to  reboard  the  locomotive. 
Today's  proposal  would  still  require  the 
stopping  of  a  train  if  no  flagger  is 
present  to  warn  highway  traffic. 
However,  if  there  is  a  flagger  present. 
but  there  is  not  at  least  one  flagger  for 
each  direction  of  highway  traffic,  the 
train  would  be  required  to  pass  through 
the  crossing  at  a  speed  not  exceeding  10 
miles  per  hour. 

In  their  comments  and 
recommendations,  labor/management 
argue  that  the  presence  of  a  flagger, 
combined  with  the  reduction  in  train 
speed  and  the  use  of  the  locomotive's 
horn,  would  provide  sufficient  warning 
to  the  travelling  public.  The 
commenters  state  that  the  decision  on 
whether  to  stop  the  train  a  second  time 
for  a  train  crewmember  to  reboard 
should  be  left  to  the  discretion  of  the 
railroad,  based  on  the  particular 
circumstances  involved.  Requiring  a  " 
second  stop  also  increa.ses  the  time 
during  which  the  crossing  is  blocked  by 
a  train,  thereby  increasing  the 
possibility  of  side  collisions.  We  agree 
with  the  comments  and  have  revised  the 
proposed  rule  accordingly.  To  further 
limit  the  potential  of  side  collisions  at 
night  with  one  flagger  warning 
motorists,  the  provision  has  been 
revised  to  provide  that  railroads  are 
only  required  to  approach  the  crossing 
with  caution  at  a  speed  not  exceeding 
10  miles  per  hour.  When  the  locomotive 
of  a  train  has  passed  through  the 
crossing,  normal  speed  may  be  resumed. 
This  would  reduce,  by  however  small  a 
margin,  the  time  during  which  side 
collisions  are  possible. 

While  FRA  is  not  at  this  time 
proposing  that  railroad  employees  be 
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required  to  comply  with  flagging 
procedures  contained  in  the  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTCDl  issued  by  the  Federal 
Highway  Administration,  they  are 
encouraged  to  comply  as  fully  as 
possible  with  those  or  similar 
procedures. 

Paragraph  (c)(4)  remains  unchanged. 
This  paragraph  would  require  that  a 
locomotive's  audible  warning  device  be 
activated  in  accordance  with  railroad 
rules.  This  provision  addresses  those 
instances  in  which  a  "whistle  ban"  may 
be  in  effect  in  a  local  jurisdiction.  FRA 
is  presently  reviewing  the  entire 
"whistle  ban"  issue  and.  while  there 
may  be  disagreement  as  to  the  effect  on 
safety  of  whistle  bans,  there  can  be  little 
doubt  that  a  ban  on  sounding  a  train 
whistle  or  horn  should  be  lifted  when 
a  grade  crossing  warning  system  is 
malfunctioning.  In  addressing  whistle 
bans  in  this  limited  situation,  FRA  does 
not  wish  to  give  the  impression  it 
approves  of  or  encourages  whistle  bans 
in  other  situations.  FRA  is  opposed  to 
local  restrictions  on  the  use  of  train 
whistles.  See  FRA  Emergency  Order  No. 
15.  56  FR  36190.  July  31.  1991. 

Section  234.107    False  Activation 

This  section  requires  a  railroad  to  take 
the  same  initial  actions  as  it  would  take 
in  cases  of  activation  failure.  Upon 
receiving  a  credible  report  of  a  false 
activation,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immediately 
initiate  efforts  to  warn  motorists  and 
railroad  employees  at  the  subject 
crossing  by  taking,  at  a  minimum, 
certain  actions. 

Paragraph  (a)  provides  that  prior  to  a 
traiii's  arrival  at  the  crossing,  the 
railroad  must  notify  the  train  crew  of 
the  repHjrt  of  activation  failure  and 
notify  any  other  railroads  operating  over 
the  crossing.  Paragraph  (b)  requires  that 
the  railroad  notif)-  the  highway  traffic 
control  authority  having  jurisdiction 
over  the  crossing,  and  paragraph  (r) 
requires  the  railroad  to  provide  or 
arrange  for  alternative  means  of  actively 
warning  motorists  of  approaching'trains. 
Paragraphs  (c)(1)  aad  (c)(2)  provide  for 
the  ohemative  means  of  warning 
motorists.  Paragraph  (c)(1)  provides  that 
if  an  appropriately  equipped  P.agger  or 
law  enforcement  officer  is  stationed  at 
the  crossing  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 
proceed  through  the  crossing  at  normal 
speed.  Paragraph  (c)(2)  provides  that  if 
there  is  not  an  appropriately  equipped 
flagger  or  law  enforcement  officer 
stationed  at  the  crossing  providing 
warning  for  each  direction  of  highway 
traffic,  trains  may  proceed  with  caution 


through  the  crossing  at  a  speed  not 
exceeding  10  miles  per  hour.  Normal 
speed  may  be  resumed  after  the 
locomotive  has  passed  through  the 
crossing.  Paragraph  (c)(3)  of  this  section 
provides  the  railroad  an  option  of 
temporarily  taking  the  warning  system 
out  of  service  until  repairs  are 
completed.  However,  the  warning 
system  may  only  be  taken  out  of  service 
if  the  railroad  complies  with  the 
protection  requirements  for  activation 
failures.  From  a  highway  traffic  control 
and  warning  system  credibility 
perspective,  it  would  be  preferable  for  a 
railroad  with  few  trains  traversing  the 
crossing  to  take  a  falsely  activated 
warning  system  out  of  service.  The 
railroad  would  then  comply  with  the 
activation  failure  provisions  of 
§  234.105  rather  than  §  234.107.  We 
recognize  that  the  proposed  rule 
contains  a  disincentive  for  a  railroad  to 
do  this  since  under  §  234.107  the 
railroad  can  operate  through  the 
crossing  at  10  mph  rather  than  stopping 
at  the  crossing  as  would  be  required 
under  §  234.105.  FHA  requests 
suggestions  on  ways  to  counter  this 
disincentive  while  simultaneously 
insuring  both  safe  highway  traffic  and 
safe,  efficient  rail  operations.  FRA 
recognizes  that  if  gates  are  activated  for 
an  extended  period  of  time,  some 
highway  users  may  attempt  to  go  around 
the  gates  at  the  risk  of  a  collision  with 
an  oncoming  train.  Highway  users  who 
obey  the  warning  signal  will  be  diverted 
to  another  route,  resulting  in 
inefficiencies  for  those  travelers.  The 
proposed  rule  both  requires  repair  of  the 
device  "witliout  undue  delay"  and 
prohibits  a  train  from  proceeding 
through  an  unflagged  crossing  at  a  speed 
in  excess  of  10  mph.  Today,  there  are  no 
limitations  placed  on  the  railroads  in 
such  situations.  Thus,  the  proposal, 
while  not  ideal  in  terms  of  the  impacts 
on  the  highway  user,  should  improve 
the  situation  at  crossings  with 
malfunctioning  warning  devices.  FRA 
recognizes  that  this  proposal  impacts 
highway  users  and  therefore  requests 
that  commenters  address  possible 
alternatives  to  mitigate  the  negative 
effects  on  the  highway  user  of 
permitting  gates  or  flashing  lights  to 
remain  activated  for  an  extended  period 
of  time. 

Although  not  a  regulatory  proposal. 
FRA  recognizes  that  a  railroad  may,  of 
course,  request  the  authority  having 
jurisdiction  over  the  roadway  to  close 
the  roadway  and  detour  highway  traffic 
to  another  nearby  crossing.  Paragraph 
(d)  provides  that  a  locomotive's  audible 
warning  device  shall  be  activated  in 
accordance  with  railroad  rules  regarding 


the  approach  to  a  grade  crossing, 
regardless  of  any  State  laws  or 
ordinances  to  the  contrary. 

FRA's  original  proposal  stated  that 
within  two  hours  of  receipt  of  a  credible 
report  of  false  activation,  the  railroad 
would  have  to  provide  or  arrange  for 
alternative  means  of  protection  at  the 
crossing.  During  the  period  in  which 
there  were  no  alternative  means  of 
highway  traffic  control  in  place,  trains 
would  have  been  required  to  enter  the 
crossing  at  a  speed  of  not  more  than  10 
miles  per  hour.  FRA  noted  in  the 
original  NPRM  that  "we  are  specifically 
requesting  comments  on  the  proposed 
time  period  to  find  out  any 
circumstances  under  which  this 
requirement  may  be  difBcuh  to  fulfill." 
57  FR  28822.  The  vast-majority  of 
submissions  and  testimony  addressing 
the  two  hour  response  time  of  this  rule 
have  expressed  the  opinion  that  this 
proposal  would  be  too  burdensome  on 
the  industry,  with  no  measurable 
increase  in  safety  provided  at  the  grade 
crossings. 

Labor/management's  comments 
recommend  that  FRA  eliminate  the 
"two-hour"  provision  from  the  original 
proposed  rule.  They  recommend,  in  the 
absence  of  fiagging,  that  the  restriction 
on  train  speeds  remain  in  effect  pending 
repair  of  the  warning  system  or 
appropriate  alternative  action.  They 
stale  that  the  combined  effect  of  the 
warning  system  being  activated,  the 
train  proceeding  at  no  more  than 
restricted  speed,  and  the  use  of  the 
locomotive's  audible  warning  device 
will  provide  sufficient  warning  for 
highway  users.  After  re-examining  the 
original  proposed  rule,  FRA  has 
eliminated  the  two-hour  provision.  In 
our  view,  highway  users  will  be 
adequately  warned  of  approaching 
trains  that  are  proceeding  at  a  speed  no 
greater  than  10  miles  per  hour. 
Additionally,  the  period  during  which 
the  warning  system  may  remain 
malfunctioning  is  limited  by  proposed 
§234.207  which  requires  that 
malfunctioning  components  of  a 
warning  system  be  repaired,  replaced  or 
adiu!>ted  without  undue  delay. 
Compliance  with  that  section  will 
ensure  that  temporary  warnings 
provided  under  §234.107  will  be  held 
to  a  minimum  period  of  time. 

Section  234.109    Recordkeeping 

Paragraph  (a)  of  this  section  requires 
each  railroad  to  keep  records  pertaining 
to  compliance  with  this  subpart.  Each 
railroad  would  be  required  to  keep  the 
following  information  for  each  report  of 
warning  system  malfunction:  Location 
of  crossing  (by  highway  name  and  EKDT/ 
AAR  Crossing  Inventory  Number);  time 
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>ceipt  by  railroad  of  report 
n;  actions  taken  by  railroad 
r  and  reactivation  of 
jm;  and  time  and  date  of 

1))  requires  that  each 
n  for  at  least  one  year  all 
ed  to  in  paragraph  (a)  of 
Records  required  to  be  kept 
!  available  to  FRA  as 
i  208  of  the  Federal 
ty  Act  of  1970  (45  use. 

01     Location  of  Plans 

ed  rule  requires  that  plans 
jrmation  required  for  the 
jnance  and  testing  of 
grade  crossing  warning 
mailable  for  use  at  each 
(HI  location.  Flans  would 
)  be  legible  and  correct  to 
it  errors  in  circuitry 
The  current  industry 
■  plans  to  be  kept  at  each 
g  location  and  used  for  the 
id  maintenance  of  warning 
proposed  rule  is  consistent 
inagement's 
ion. 

03    Design  of  Control 
'osed  Circuit  Principle 

ed  rule  requires  that  all 
ts  that  affect  the  safe 
I  highway-rail  grade 
ling  system  shall  be 
he  closed  circuit  principle, 
jquirement  ensures  that 
part  or  component  of  the 
luse  the  warning  system  to 
;afe  principle).  The 
ires  the  fail-safe  principle 
the  design  of  warning 
proposed  rule  corresponds 
ndustrj'  practice. 

05    Operating 

:s  of  Warning  System 

ed  rule  requires  that 
racteristics  of 
tic,  electronic,  or  electrical 
jach  crossing  warning 
intained  in  accordance 
;s  within  which  it  is 
perate.  In  order  to  comply 
ion.  each  carrier  should 
e  specifications  setting 
-up  values,  release  values. 
5s,  and  condemning  limits 
!S  for  all  electromagnetic, 
electrical  devices  used  in 
grade  crossing  warning 
proposed  rule  corresponds 
ndustry  practice.  The 
I  is  consistent  with  labor/ 
s  recommendation. 


Section  234.207    Adjustment.  Repair, 
or  Replacement  of  Component 

The  proposed  rule  is  similar  to  the 
requirement  in  the  present  FRA  signal 
rules  at  49  CFR  part  236.  The  proposed 
rule  requires  that  when  any  essential 
component  of  a  highway-rail  grade 
crossing  warning  system  fails  to  perform 
its  intended  function,  the  cause  shall  be 
determined  and  the  faulty  component 
shall  be  repaired  or  replaced  "without 
undue  delay."  The  proposed  rule  also 
requires  that  a  railroad  take  appropriate 
action  under  §  234.105  or  §  234.107.  as 
appropriate. 

It  is  of  paramount  importance  that 
remedial  action  begin  as  soon  as 
possible  after  a  credible  report  of  a 
malfunction  is  received  by  a  railroad.  In 
general,  adjustment,  repair,  or 
replacement  without  undue  delay 
would  require  that  remedial  action  be 
taken  in  as  timely  a  manner  as  possible. 
Successful,  practical  application  of 
these  general  principles  may  be  the 
objective  of  this  regulatory  proceeding 
that  is  most  crucial  to  the  safety  of  the 
motoring  public:  and  the  safety  of 
employees  and  rail  operations  is  also 
implicated. 

The  term  "undue  delay"  has  a  long 
and  reasonably  well  understood  history 
within  the  railroad  signalling 
community,  as  applied  to  signal  and 
train  control  systems.  In  discussing  this 
term  when  issuing  the  NPRM  to  the 
present  part  236,  FRA  referred  to  "(tlhe 
interpretation  of  the  phrase  "undue 
delay"  by  the  ICC.  "At  page  723  of  329 
I.C.C.  the  ICC  said:  'We  Hnd  that  the 
record  does  not  support  a  rule  which 
would  require  that  repairs  be  made 
before  the  next  movement  in  all 
situations.  Such  a  rule  would  be  unduly 
restrictive  since  adequate  temporary 
•safety  measures  can  be  taken  until 
necessar>'  repairs  are  made.  We  further 
find  that  the  phrase  "without  undue 
delay'  is  a  reasonable  provision 
considering  the  infinite  variety  of 
factual  situations  in  which  Rule  11 
(predecessor  rule  to  §  236.11]  is 
applicable."  48  FR  11882,  March  21, 
1983.  However,  the  same  understanding 
that  applies  to  the  concept  of  "undue 
delay"  with  respect  to  railroad  signal 
systems  is  not  applicable  in  many  cases 
of  automated  warning  device 
malfunction.  The  differences  are  of  a 
practical  nature,  including  the  fact  that 
the  device  in  question  is  a  highway 
traffic  control  device. 

Where  railroad  signal  systems  are  at 
issue,  train  movements  in  any  given 
time  period  may  be  infrequent.  Thus, 
although  prompt  diagnosis  of  the 
situation  is  normally  required, 
completion  of  repairs  can  sometimes  be 


completed  over  a  matter  of  hours  with 
no  degradation  of  safety.  Crade  crossing 
warning  devices  present  challenges  that 
are  similar  in  some  respects,  but 
different  in  others. 

Activation  Failure 

Where  the  device  fails  to  operate  in 
the  presence  of  a  train  (whether 
partially  or  totally),  immediate  action  by 
the  railroad  is  crucial  to  protecting  train 
and  vehicular  traffic.  However,  even 
though  flagging  trains  through  the 
crossing  is  a  temporary  expedient  that 
greatly  reduces  risks  to  the  motorist,  this 
approach  is  not  satisfactory  as  a 
continuing  measure  at  most  crossings 
where  automated  warning  devices  are 
installed.  Temporary  measures  required 
under  §  234.105  involve  additional 
hazards  to  train  crews  from  mounting 
and  dismounting  locomotives  in  areas 
where  employees  are  not  normally  on 
the  ground.  \Vhether  flagging  is 
provided  by  the  train  crew  or  other 
employees,  additional  risk  is  posed  to 
those  persons  by  motorists  who  may  be 
insufficiently  attentive  as  they  approach 
a  crossing  normally  equipped  with 
functioning  automated  devices.  In 
addition,  where  fiagging  is  conducted 
by  the  train  crew  an  increased  risk  of 
side-collision  accidents  exists  because 
the  crewmember  providing  fiagging 
service  must,  as  a  practical  matter, 
reboard  the  locomotive  before  the 
remainder  of  the  train  clears  the 
crossing.  (Approximately  34%  of 
nighttime  crossing  accidents  involve 
motor  vehicles  striking  the  side  of  the 
train.)  In  this  instance,  a  rapid  response 
to  the  malfunction  is  indicated,  both  for 
the  safeiy  of  the  motorist  and  the 
employees  involved.  An  exception  to 
the  need  for  rapid  repair  of  the  device 
would  be  a  case  in  which  no  train 
movement  is  planned  for  the  interval  of 
several  hours  between  the  initial  report 
and  the  time  the  maintainer  responds 
and  completes  the  repairs. 

In  cases  of  activation  failures,  then, 
the  frequency  of  train  movements 
powerfully  influences  any  evaluation  of 
what  might  be  considered  an  "undue 
delay." 

False  Activation 

In  the  case  of  a  false  activation,  the 
railroad  may  elect  to  provide  warning 
by  slowing  the  train  (and  sounding  the 
whistle)  under  proposed  §  234.107  until 
necessary  repairs  were  made.  In  this 
case,  motorists  approaching  the  crossing 
with  devices  still  functioning,  but  with 
no  train  in  sight,  are  exposed  to  slightly 
greater  risk  of  a  traffic  mishap  due  to  the 
need  to  stop.  Motorists  will  often  be 
tempted  to  attempt  to  negotiate  around 
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gate  arms  rather  than  executing  a  "U" 
turn  and  using  another  crossing. 

More  significantly,  if  the  malfunction 
continues  for  an  extended  time  period, 
or  if  malfunctions  are  frequent,  it  is 
possible  that  motorists  may  be 
conditioned  to  disbelieve  the  indication 
provided  by  the  warning  device,  leading 
to  a  later  accident  at  the  same  crossing, 
or  a  different  crossing  equipped  with 
automated  warning  devices.  That  is,  the 
credibility  of  the  warning  system  may 
be  compromised.  Again,  a  rapid 
response  by  the  signal  maintainer  is 
required.  In  this  case,  the  first  stage  of 
the  response  may  be  to  deactivate  the 
warning  system,  ensuring  that  the 
procedures  for  an  activation  failure  are 
followed.'  If,  on  the  other  hand,  the 
response  is  to  provide  flagging  services, 
that  would  be  required  under  the  text  of 
the  proposed  rule  only  during  those 
times  when  a  train  is  present.  During 
those  periods,  some  risk  would  be 
presented  to  the  persons  providing  that 
service,  since  the  motorist  will  expect  to 
look  for  the  indication  of  the  automated 
device,  rather  than  presence  of  a  flagger. 
At  other  times,  the  credibility  issue  will 
arise;  and  early  action  to  deactivate  the 
warning  system  will  be  indicated,  with 
full  repair  before  the  next  train 
movement  insofar  as  possible. 

In  comments  responding  to  the  notice 
of  proposed  rulemaking  for  timely 
response  to  malfunctions,  the 
Association  of  American  Railroads 
submitted  data  analysis  indicating  that 
the  occurrence  of  false  activations  does 
not  lead  to  loss  of  credibility  of  warning 
devices. 

AAR's  comments  and  testimony  at  the 
September  15, 1992  public  hearing 
indicated  that  there  was  no  relationship 
between  false  activations  and 
subst^quent  accidents  at  the  grade 
crossings  at  which  the  malfunction 
occurred.  Analyzing  accidents  occurring 
during  a  six-month  period,  the  AAR 
concluded  that  only  15  accidents 
orxurred  in  the  week  following  the 
malfunction,  and  only  two  in  the  24 
hours  following  the  malfunction.  There 
was  none  in  the  period  between  report 
of  the  malfunction  and  its  repair. 

When  the  FRA  attempted  to  duplicate 
AAR's  results  using  FRA's  grade 
crossing  accident/incident  database,  we 
found  different  results.  FRA's  data 
showed  that  fewer  accidents  occurred  in 
the  same  time  period  as  analyzed  by  the 
AAR.  Also,  fewer  accidents  occurred  at 


■  This  is  not  self-evident,  but  is  posited  for 
discussion.  Should  the  response  to  a  false  activation 
be  flexible,  taking  into  account  the  frequency  of 
both  highway  and  rail  traffic  over  the  crossing? 
what  is  the  break  point  (if  any)  at  which 
deactivation  of  the  warning  device  should  be 
preferred? 


all  grade  crossings  which  had 
experienced  prior  malfunctions.  Despite 
the  lower  number  of  accidents,  FRA's 
analysis  of  the  same  six-month  period 
indicates  a  greater  number  of  accidents 
both  in  the  week  following  the 
malfunction  (34)  and  in  the  twenty-four 
hour  period  following  the  malfunction 
(11).  It  is  statistically  unhkely  that  the 
higher  accident  rate  following 
malfunctions  is  due  to  random  causes. 

In  other  words,  FRA  has  found  a 
sijgnificant  concentration  of  accidents  in 
the  time  period  shortly  after 
malfunctions,  which  leads  to  the 
opposite  conclusion  from  that  which 
would  be  drawn  using  AAR's  figures.  It 
appears  that  the  differences  between 
AAR's  and  FRA's  figures  are  due  solely 
to  differences  in  the  raw  data  used  for 
analysis  rather  than  methodological 
differences. 

Recognizing  the  value  of  the  AAR 
methodology,  FRA  has  attempted  to 
replicate  and  extend  the  analysis 
utilizing  the  more  extensive  data  sets 
now  available  as  a  result  of  malfunction 
reports  under  49  CFR  234.9.  FRA 
analyzed  accident  patterns  associated 
with  false  activations  over  the  15-month 
period  for  which  data  is  now  available. 
The  data  shows  that  there  were  94 
accidents  in  the  week  following  a  false 
activation,  and  16  in  the  twenty-four 
hour  {>eriod  following  a  false  activation. 
FRA's  analysis  for  this  period  indicates 
(as  it  does  for  the  earlier  six-month 
period)  that  there  is  overrepresentation 
of  accidents  in  the  week  after  a  false 
activation  malfunction.  FRA's  data  also 
shows  that  one  to  two  percent  of 
fatalities  at  crossings  are  associated  with 
those  additional  accidents.  A  more 
detailed  discussion  of  this  research  is 
contained  in  the  Economic  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis  on  file  in  Docket  RSGC-5. 

In  light  of  these  data,  FRA  is 
concerned  that  the  inter-relationships 
between  this  section  and  sections 
234.105  and  234.107  have  not  yet  been 
fully  developed,  despite  the  efforts  of 
the  industry  parties  and  FRA  to  resolve 
this  issue  in  a  practical  manner  that 
avoids  unnecessary  expenditures.  FRA 
does  not  believe  that  the  answer  to  the 
issue  lies  in  repeated  incantation  of  a 
comfortable  phrase,  such  as  "without 
undue  delay."  FRA  urgently  requests 
commenters  to  examine  once  again  the 
structure  of  this  proposal  and  the 
realities  of  the  highway-rail  issues 
presented  herein  for  the  purpose  of 
developing  the  most  effective, 
reasonable,  objective,  and  enforceable 
approach  to  this  difficult  problem.  FRA 
reserves  the  right  to  issue  a  final  rule 
consistent  either  with  the  text  contained 


in  this  MPRM  or  with  the  text  of  the    . 
prior  NPRM  on  timely  response. 

There  is  no  current  industry  standard 
that  corresponds  with  this  rule. 
However,  the  industry  has  previously 
testified  that  it  currently  has  provisions 
to  repair  defective  warning  device 
components  in  a  timely  manner.  The 
proposed  rule  is  consistent  with  labor/ 
management's  recommendation. 

Section  234.209    Interference  With 
Norma!  Functioning  of  System 

The  proposed  rule  requires  that  the 
normal  functioning  of  any  system  shall 
not  be  interfered  with  in  testing  or 
otherwise  without  first  taking  measures 
to  provide  for  the  safety  of  highway 
traffic.  The  intent  of  the  proposed  rule 
is  to  ensure  that  railroads  provide 
alternative  methods  of  maintaining 
safety  while  testing  or  perfbrroing  work 
on  the  warning  systems  or  on  track  and 
other  railroad  systems  or  structures 
which  may  affect  the  integrity  of  the 
warning  system.  Most  railroads  have 
established  procedures  regarding 
precautions  to  be  taken  when 
performing  such  work. 

In  some  circumstances,  nearby  track 
work  could  activate  a  crossing  warning 
system.  FRA  does  not  believe  that 
"taking  measures  to  provide  for  the 
safety  of  highway  traffic"  in  this  context 
includes  chaining  a  gate  in  the  "up" 
position  while  allowing  warning  lights 
to  continue  flashing.  Even  when  the 
track  is  temporarily  out  of  service  the 
mixed  message  sent  to  the  motorist 
diminishes  the  warning  system's 
credibililfy,  and  must  therefore  be 
avoided.  FRA  solicits  suggestions  as  to 
how  to  accommodate  both  the  railroad's 
and  the  motorist's  needs  in  such 
situations. 

FRA  also  requests  interested  parties  to 
discuss  the  safety  effect  on  the  warning 
system  caused  by  railroad  equipment 
standing  or  being  switched  within  the 
system's  approach  circuit  where  the 
warning  system  is  not  designed  to 
accommodate  those  activities.  There 
have  been  instances  of  such  cars  and 
locomotives  activating  the  warning 
system  for  an  extended  length  of  time 
when  there  is  no  danger  in  crossing  the 
tracks,  raising  the  issue  of  credibility  at 
that  crossing.  If  there  are  multiple  tracks 
at  the  crossing,  a  warning  system 
activated  for  a  period  of  time  due  to 
standing  equipment  may  effectively 
entice  a  motorist  to  cross  the  tracks, 
when  in  fact  a  train  may  be  approaching 
on  the  other  track.  This  situation  may  be 
exacerbated  by  reduced  visibility  of  the 
approaching  train  due  to  the  standing 
equipment.  FRA  solicits  comments  on 
this  matter.  Should  this  situation  be 
considered  interference  with  the  normal 


Federal  Register  /  Vol.  59,  Nto.  13  /  Thursday,  January  20.  1994  /  Proposed  Rules 


a  warning  system?  FRA 
?nfs  on  this  problem  and. 
possible  regulatory  and 
■  solutions. 

I  Locking  of  Warning 
itus 

d  rule  permits  the  carrier 
erial  discretion  in  the 
jr  that  warning  system 
jcured.  The  proposed  rule 

II  external  housings  of 
n  apparatus  be  kept 

or  secured.  This  includes 
n  houses,  flashing  light 
echanisms,  and  bell  or 
ible  warning  system 
purpose  of  the  proposed 
int  vital  components  of 
stem  from  being 
jmpered  with,  possibly 
unction  of  the  warning 
oposed  rule  corresponds 
idustry  practice.  The 
is  consistent  with  labor/ 
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3    Grounds 

d  rule  requires  that  each 
iffects  the  proper 
a  highway-rail  grade 
ng  system  be  kept  free  of 
combination  of  grounds 
mit  a  flow  of  current 
■xcess  of  75  percent  of  the 
f  any  relay  or 
c  device  in  the  circuit. 
)tions  would  be  circuits 
y  track  rail,  alternating 
distnbution  circuits  that 
n  the  interest  of  safety, 
on  return  wires  of 
non  return  single  break 
isis  of  the  proposed  rule 
s  required  in  49  OFR  part 
posed  rule  corresponds 
dustry  practice.  The 
is  consistent  with  labor/ 
recommendation. 

5    Standby  Battery  and 
arm 

lis  proposed  section,  FRA 
le  most  common  type  of 
the  nation — a  battery- 
n  in  which  the  batteries 
aeing  recharged  by 
rent  from  a  commercial  or 
Li  these  systems,  if  the 
lating  current  is 
;  batteries  continue  to 
tem  until  they  are 
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nating  power  will  be 
the  batteries  run  down. 
i  rule  requires  a  standby 
jf  power  to  ensure  the 
ade  crossing  warning 
es  to  function  as 


intended  if  there  is  an  interruption  in 
primary  alternating  current  power. 
Another  portion  of  the  rule  requires  that 
an  indicator  or  alarm  be  used  to  indicate 
when  the  alternating  current  power  is 
off.  The  purpose  is  to  alert  the  carrier 
about  the  loss  of  primary  power  so 
remedial  action  can  be  taken  before  the 
standby  battery  source  of  power  is 
exhausted.  Additionally,  the  proposed 
rule  requires  that  battery  capacity  be 
designed  and  maintained  to  provide  a 
sufficient  amount  of  time  for  the 
operation  of  a  highway-rail  grade 
crossing  warning  system  when  primary 
battery  charging  current  is  removed. 

An  analysis  of  a  random  sample  of 
1.943  grade  crossing  signal  failure 
reports  showed  that  12.2  percent  (243) 
involved  the  loss  of  alternating  current 
power  as  the  primary  cause  for  a 
malfunction  of  the  system. 

The  railroad  industry  and  suppliers 
currently  use  standby  battery  power  as 
a  standard  for  warning  system 
installations  that  are  dependent  on 
alternating  current  for  their  primary 
source  of  power.  The  Association  of 
American  Railroads'  "Signal  Manual  of 
Recommended  Practice"  advises  that 
standby  battery  power  be  used.  Without 
a  standby  source  of  power,  a  warning 
system  is  ineffective  when  alternating 
current  power  is  lost. 

This  topic  was  discussed  at  the 
December  11, 1992  open  meeting,  and 
the  consensus  was  that  there  is  a  need 
for  warning  systems  to  be  capable  of 
operating  with  standby  power  for  a 
sufficient  period  of  time.  The  proposed 
rule  would  not  require  batteries  to  be 
discharged  to  determine  their  capacity, 
because  it  would  be  impractical  to  do 
so.  Warning  system  installations  would 
be  required  to  be  designed  to  provide 
the  proper  amount  of  battery  capacity. 
Proper  battery  voltage  and  specific 
gravity  of  the  battery  would  be  required 
to  be  maintained. 

Labor/management's  recommendation 
does  not  specifically  state  the 
requirements  for  a  standby  battery 
source  of  power.  However,  their 
recommendation  does  assume  standby 
batteries  are  used,  because  they 
recommend  testing  battery  voltage  at 
warning  system  installations. 

FRA  recognizes  that  systems  other 
than  the  typical  system  addressed  in 
this  section  are  in  operation  or  may  be 
in  the  development  stage.  We  do  not 
want  these  rules  to  hinder  development 
of  possible  alternative  equipment  and 
systems.  The  proposed  rule  essentially 
provides  a  performance  standard  that 
back-up  systems  should  respond 
automatically  to  loss  of  power  and 
provide  at  least  48  hours  of  normal 
warning  system  operation.  We  invite 


comment  on  both  this  approach  and  the 
appropriate  performance  standard  to  be 
adopted. 

Section  234.21 7    Flashing  Light  Units 

The  proposed  rule  requires  that  each 
flashing  light  unit  be  positioned  and 
aligned  in  accordance  with  installation 
plans.  This  is  obviously  important 
because  of  motorists'  reliance  on  the 
flashing  light  units  to  warn  of 
approaching  trains.  It  is  not  practical  to 
require  a  specific  distance  for  the 
alignment  of  each  flashing  light  unit 
because  of  varying  conditions  (i.e..  road 
cur\'ature.  fixed  obstructions, 
intersections,  etc.)  at  each  highway-rail 
grade  crossing. 

The  proposed  rule  also  requires  that 
each  flashing  light  unit  be  maintained  to 
prevent  dust  and  moisture  from  entering 
the  interior  of  the  unit.  Additionally, 
light  units  would  be  required  to  flash 
alternately  at  a  rate  of  35  to  55  times  per 
minute.  This  is  consistent  with  the 
requirements  of  the  MUTCD.  The 
proposed  rule  corresponds  with  current 
industry  practice.  The  proposed  rule  is 
consistent  with  labor/management's 
submission. 

FRA  invites  Sf)ecific  comment  on 
those  maintenance  standards  that  also 
relate  to  design  specifications  derived 
from  compliance  with  the  MUTCD.  For 
example,  §  234.217(c)  would  require 
that  the  number  of  flashes  per  minute 
for  each  light  unit  be  35  minimum  and 
55  maximum.  This  is  consistent  with 
Paragraph  8C-7  of  the  MUTCD, 
although  that  paragraph  provides  greater 
detail  than  is  contained  in  §  234.217(c). 
FRA  invites  comments  regarding  the 
consequences  and  advisability  of  (1) 
incorporating  by  reference  MUTCD 
requirements  into  these  regulations,  (2) 
adopting  the  present  MUTCD 
requirements.  (3)  adopting  the  present 
MUTCD  requirements  with  changes 
where  necessary,  or  (4)  requiring  that 
railroads  maintain  grade  crossing 
warning  systems  to  the  specifications 
established  at  installation  (or  later,  if 
conditions  change)  and  set  forth  on  the 
installation  plans.  For  example,  rather 
than  requiring  35  to  55  Hashes  per 
minute,  the  rule  could  require  that  light 
units  flash  as  designed.  Similarly,  rather 
than  requiring  specific  time  periods  in 
which  a  gate  arm  should  move,  as  is 
presently  proposed  in  §234.223,  the 
rule  might  read  as  follows:  "Each  gate 
arm  shall  extend  across  each  lane  of 
approaching  highway  traffic  and  shall 
be  maintained  in  a  condition  sufficient 
to  be  clearly  viewed  by  approaching 
motorists.  Each  gale  arm  shall  start  its 
dowrnward  motion  and  shall  reach  its 
horizontal  position  in  accordance  with 
time  periods  designed  for  that  specific 
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installation."  In  addition  to  other  areas 
of  concern  regarding  use  or  non-use  of 
MUTCD  standards,  FRA  requests  that 
commenters  address  the  situation  in 
which  MirrCD  standards  might  change. 
If  the  MUTCD  design  standards  were  to 
be  changed,  should  FRA's  maintenance 
standards  also  automatically  be 
changed?  If  the  MUTCD  standards  are 
different  than  FRA's  standards,  will  that 
result  in  a  warning  system  being 
designed  to  one  set  of  standards,  and 
after  installation  being  maintained  to  a 
different  set  of  standards? 

Section  234.21 9    Gate  Arm  Lights  and 
Light  Cable 

The  proposed  rule  requires  that  each 
gate  arm  light  be  visible  to  approaching 
highway  users  and  that  lights  and  ligFit 
wire  be  secured  to  the  gate  arm.  The 
proposed  rule  assists  in  alerting 
motorists,  particularly  at  night,  that  the 
gate  arm  is  in  the  horizontalposition.  It 
is  important  that  the  lights  and  light 
wire  are  secured  to  the  gate  arm  to  help 
prevent  the  lights  and  light  wire  from 
being  damaged.  The  MUTCD  requires 
three  red  lights  on  the  gate  arm.  Labor/ 
management's  recommendation  does 
not  specify  a  standard  for  gate  arm  lights 
or  light  ccble;  however,  the  proposed 
rule  corresponds  with  current  industry 
practice. 

Section  23-1.221     Lamp  Voltage 

The  proposed  rule  requires  that  lamp 
voltage  be  maintained  at  no  less  than  85 
percent  of  its  prescribed  rating.  The 
National  Transportation  Safety  Board 
has  recommended  that  FRA  establish  a 
standard  for  minimum  lamp  voltage  at 
highway-rail  grade  crossing  warning 
systems.  In  the  December  11,  1992  open 
meeting,  there  was  a  consensus  that  it 
is  impossible  to  maintain  lamp  voltage  . 
at  the  full  rating  of  the  lamp,  at  all 
warning  system  installations.  The 
proposed  rule  will  ensure  that  the  lamp 
voltage  is  sufficient  to  provide  suitable 
illumination  of  the  lamp,  while 
increasing  the  endurance  and 
dependahility  of  the  lamp.  The 
proposed  rule  corresponds  with  current 
industry  practice.  The  proposed  rule  is 
consistent  with  labor/management's 
recommendation. 

Section  224.223    Gate  Arm 

The  proposed  rule  requires  that  each 
gale  arm,  when  in  the  downward 
position,  extend  across  each  lane  of 
approaching  highway  traffic  and  be 
maintained  in  a  condition  sufficient  to 
be  clearly  viewed  by  approaching 
motorists.  The  rule  would  also  require 
that  each  gate  arm  start  its  downward 
motion  not  less  than  three  seconds  after 
flashing  lights  begin  to  operate  and 


assume  the  horizontal  position  in  a 
minimum  of  five  seconds  before  the 
arrival  of  any  train  at  the  crossing.  The 
proposal  would  assist  in  assuring  that 
motorists  are  warned  about  trains 
approaching  the  crossing.  Labor/ 
management  recommends  that  the  gates 
assume  the  horizontal  position  before 
the  arrival  of  any  train  at  the  crossing. 

FRA  also  requests  comments 
regarding  MUTCD  design  standards.  See 
further  discussion  in  section  by  section 
analysis  of  §234.217. 

Section  234.225    Activation  of  Warning 
System 

The  proposed  rule  requires  a 
minimum  of  20  seconds  warning  time 
prior  to  the  grade  crossing  being 
occupied  by  rail  traffic.  This  is 
consistent  with  the  requirements  of  the 
MUTCD  and  current  industry  practices. 
Labor/management  provides  no  specific 
recommendation  concerning  a  standard 
for  warning  time,  however,  it  does 
recommend  that  warning  systems  be 
designed  to  comply  with  provisions  of 
the  MUTCD.  In  the  December  11.  1992 
open  meeting,  there  was  agreement 
among  all  parties  that  a  20-s^ond 
minimum  warning  time  is  desirable. 

FRA  also  requests  comments 
regarding  MUTCD  design  standards.  See 
further  discussion  in  section-by-se'ction 
analysis  of  §234.217. 

Section  234.227    Tram  Detection 
Apparatus 

The  proposed  rule  requires  the 
detection  of  a  train  or  car  when  any  part 
of  a  train  detection  circuit  is  occupied. 
The  train  detection  circuit  would  be 
required  to  extend  through  the  entire 
approach  sections  of  the  grade  crossing 
to  prevent  any  "dead  sections.  "  The 
proposed  rule  requires  that  when  a 
highway/rail  grade  crossing  equipped 
with  a  warning  system  is  fouled  by  a 
train  or  car,  the  warning  system  shall 
continue  to  of)erate  until  such  train  or 
car  clears  the  roadway.  The  warning 
system  would  be  required  to 
discontinue  operation  after  the  train  or 
car  passes  the  point  of  fouling  the 
crossing,  if  there  are  no  other 
movements  within  the  limits  of  the 
warning  circuit.  Where  the  presence  of 
sand.  rust,  dirt,  grease,  or  other  foreign 
matter  is  known  to  prevent  effective 
shunting,  appropriate  action  under 
§234.105,  "Activation  failure,"  must  be 
taken. 

The  proposed  rule  corresponds  with 
current  industry  pradice.  Warning 
system  installations  are  designed  to 
work  in  this  manner.  The  proposed  rule 
is  consistent  with  labor/management's 
recommendation. 


Section  234.229    Shunting  Sensitivity 

The  proposed  rule  requires  that  each 
train  detection  circuit  that  controls  a 
highway-rail  grade  crossing  warning 
system  will  detect  the  presence  of  a 
shunt  of  0.06  ohm  resistance  when  the 
shunt  is  connected  across  the  track  rails 
of  the  circuit,  including  fouling  sections 
of  turnouts.  The  standard  of  using  a 
shunt  of  0.06  ohm  resistance  has  been 
effective  in  signal  systems  (49  CFR 
236.56),  since  its  implementation  in 
1950. 

There  was  discussion  about  this  issue 
at  the  December  11. 1992  open  meeting 
Some  commenters  stated  it  would  be 
difficult  to  ensure  that  certain  types  of 
constant  warning  time  systems  would 
react  with  a  shunt  of  0.06  ohm 
resistance  applied  in  the  train  detection 
circuit.  However,  the  commenters  were 
not  able  to  provide  an  alternative 
standard.  The  mafority  of  warning 
systems  can  be  tested  for  shunting 
sensitivity  with  the  0.06  ohm  shunt.  It 
is  possible  for  the  remaining  warning 
systems,  equipped  with  constant  time 
warning  systems,  to  be  tested  with  more 
than  one  0.06  ohm  shunt  applied  in 
different  areas  of  the  train  detection 
circuit,  simulating  the  movement  of  a 
train.  There  is  no  current  standard 
industry  practice  corresponding  to  the 
proposed  rule.  Labor/management  did 
not  address  this  area. 

Section  234.231    Fouling  Wires 

The  proposed  rule  requireis  that  each 
set  of  fouling  wires  located  in  a 
highway-rail  grade  crossing  warning 
system  train  detection  circuit  consist  of 
at  least  two  di.scret  conductors,  and 
requires  that  each  conductor  be  of 
sufficient  conductivity  and  maintained 
in  such  a  condition  that  the  train 
detection  apparatus  will  be  in  its  most 
restrictive  state  when  the  circuit  is 
shunted. This  rule  would  help  assure 
the  detection  of  a  train  operating 
through  turnouts  located  within  the 
limits  of  train  detection  circuits.  If  one 
wire  or  rail  plug  were  broken,  a 
dangerous  condition  would  be 
prevented  if  the  other  wire  or  rail  plug 
continued  to  be  effective.  Labor/ 
management  made  no  recommendations 
pertaining  to  the  proposed  rule.  The 
proposed  rule  corresponds  with  current 
industry  practice. 

Section  234.233    Rail  Joints 

The  proposed  rule  requires  that  each 
rail  joint  located  within  the  limits  of  a 
highway-rail  grade  crossing  train 
detection  circuit  be  bonded  to  ensure 
electrical  conductivity  by  a  means  other 
than  joint  bars.  It  is  important  that  all 
rail  joints  are  bonded  to  ensure 
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>f  the  train  detection  circuit. 
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235    Insulated  Rail  Joints 
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Section  234  239    Tagging  of  Wires  and 
Interference  of  Wires  or  Tags  With 
Signal  Apparatus 

The  proposed  rule  requires  that  each 
wire  be  tagged  or  otherwise  so  marked 
that  it  can  be  identified  at  each  terminal. 
All  tag  or  wire  identification  should 
correspond  with  the  circuit  plan.  Tags 
and  other  marks  of  identification  would 
be  required  to  be  made  of  insulating 
material  and  so  arranged  that  tags  and 
wires  do  not  interfere  with  moving  parts 
of  apparatus.  The  requirements  of  the 
proposed  rule  are  the  same  as  those  in 
49  CFR  236.76.  The  proposed  rule  is 
consistent  with  both  current  industry 
practice  and  Idbor/managemenfs 
recommendation. 

Section  234.241     Protection  of 
Insulated  Wire;  Splice  in  Underground 
Wire 

The  proposed  rule  requires  that 
insulated  wire  be  protected  from 
mechanical  injury.  The  insulation 
would  be  prohibited  from  being 
punctured  for  test  purposes,  and  a 
splice  in  underground  wire  would  be 
required  to  have  insulation  resistance  at 
least  equal  to  the  wire  spliced.  The 
requirements  of  the  proposed  rule  are 
the  same  as  those  in  49  CFR  236.74.  The 
requirements  would  ensure  the  integrity 
of  conductors  carrying  vital  warning 
system  circuitry.  The  proposed  rule 
corresponds  with  ciirrent  industry 
practice.  The  proposed  rule  is  consistent 
with  labor/management's 
recommendation. 


Section  234.243 
Aerial  Cable 


Wire  on  Pole  Line  and 


The  proposed  rule  requires  that  wire 
on  a  pole  line  be  securely  tied  in  on  an 
insulator  and  properly  fastened  to  a 
crossarm  or  bracket  supported  by  a  pole 
or  other  support.  The  rule  would  require 
that  the  %vire  not  interfere  with,  or  be 
interfered  with,  by  other  wires  on  the 
pole  line.  Aerial  cable  would  be 
required  to  be  supported  by  messenger 
wire.  Open-wire  transmission  line 
operating  at  750  volts  or  more  would 
not  be  placed  less  than  4  feet  above  the 
nearest  crossarm  carrying  active 
warning  system  circuits.  The 
requirements  of  the  proposed  rule  are 
the  same  as  those  in  49  CFR  236.71.  The 
portion  of  the  proposed  rule  addressing 
wire  on  pole  bne  would  apply  only  to 
warning  system  installations  that  utilize 
pole  line  as  part  of  the  warning  system 
circuitry.  The  proposed  rule 
corresponds  with  current  industry 
practice.  The  proposed  rule  is  consistent 
with  labor/management's 
recommendation. 


Section  234.245    Signs 

The  proposed  rule  requires  that  each 
sign  mounted  on  a  highway-rail  grade 
crossing  signal  post  be  maintained  in 
good  condition  and  visible  to  the 
motorist.  Signs  mounted  on  the  mast 
could  include  crossbucks.  "number  of 
tracks."  etc.  The  proposed  rule  is 
consistent  with  current  industry 
practice  and  labor/management "s 
recommendation. 

Inspections  and  Tests 

Section  234.247    Purpose  of 
Inspections  and  Tests:  Removal  From 
Senice  of  Relay  or  Device  Failing  To 
Meet  Test  Requiremeni.s 

The  proposed  rule  requires  that 
certain  FRA-required  tests  be  made  to 
determine  whether  apparatus  and 
equipment  are  maintained  in  a 
condition  to  perform  their  intended 
function.  An  electronic  device,  relay,  or 
other  electromagnetic  device  that  fails  to 
meet  the  requirements  of  specified  tests 
would  be  required  to  be  removed  from 
service  and  not  restored  to  service  until 
its  operating  characteristics  were  in 
accordance  with  the  limits  within 
which  such  device  or  relay  is  designed 
to  operate. 

The  purpose  of  the  inspections  and 
tests  is  to  determine  whether  operating 
characteristics  of  electronic  devices, 
relays,  or  other  electromagnetic  devices 
are  within  specified  values  and  if 
highway-rail  grade  crossing  warning 
system  apparatus  and  equipment  is 
being  maintained  in  a  condition  to 
assure  the  safety  of  motorists  and  train 
operations.  The  proposed  rule  is 
consistent  with  labor/management's 
recommendation. 

Section  234.249    Ground  Tests 

The  proposed  rule  requires  a  test  for 
grounds  on  each  energy  bus  furnishing 
power  to  circuits  that  affect  the  safety  of 
highway-rail  grade  crossing  warning 
system  operation.  The  proposal  requires 
that  the  test  be  made  when  an  energy 
bus  is  placed  in  service,  and  at  least 
once  each  month  thereaher.  This 
requirement  would  assist  in  maintaining 
the  integrity  and  safety  of  the  warning 
system.  The  proposed  rule  is  consistent 
with  labor/management's 
recommendation. 

Section  234.251     Battery  Voltage 

The  proposed  rule  requires  that 
battery  voltage  be  checked  at  the  batterj-. 
with  battery-charging  current  removed, 
at  least  once  each  month  to  determine 
battery  capability  for  instances  of 
battery-charging  current  loss.  The 
proposed  rule  is  consistent  with  both 
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current  industry  practice  and  labor/ 
management's  proposal. 

Section  234.253    Flashing  Light  Units 
and  Lamp  Voltage 

The  proposed  rule  requires  that  each 
Hashing  light  unit  be  tested  when 
installed  and  at  least  once  every  twelve 
months,  with  battery-charging  current 
removed  and  with  battery  charging 
current  restored,  to  determine  that  lamp 
voltage.  Each  flashing  light  unit  would 
be  required  to  be  inspected  at 
installation  and  once  every  twelve 
months  for  alignment,  focus,  and 
frequency  of  flashes  in  accordance  with 
installation  specifications.  The  exterior 
of  each  flashing  light  unit  would  be 
required  to  be  inspected  for  dust  and 
damage  to  roundels  to  ensure  visibility 
of  the  light  unit,  at  least  once  each 
month.  Labor/management 
recommended  that  at  least  once  each 
month  the  visibility  of  warning  lights  be 
checked  with  battery  charging  current 
removed,  and  with  battery  charging 
current  restored,  and  and  observations 
be  made  to  determine  that  all  lights  are 
burning  with  normal  brilliancy.  The 
proposal  is  generally  consistent  with 
that  of  labor/management;  however, 
FRA  welcomes  any  comments  on 
alternative  methods  of  testing  and 
ensuring  normal  brilliancy  of  lights. 

Section  234.255    Gate  Arm  and  Gate 

Mechanism 

The  proposed  rule  requires  that  each 
gate  arm  and  gate  mechanism  be 
inspected,  and  gate  arm  movement  be 
obsierved  for  proper  operation,  at  least 
once  each  month.  Tests  of  hold-clear 
devices  would  be  required  at  least  once 
every  12  months.  The  hold-clear  device 
is  what  keeps  the  gate  arms  in  the 
vertical  position  when  the  warning 
system  is  not  activated.  The  proposed 
rule  is  consistent  with  labor/ 
management's  recommendation. 

Section  234.257    Warning  System 
Operation 

The  proposed  rule  requires  that  a 
highway/rail  grade  crossing  warning 
system  be  tested  for  proper  operation 
when  the  warning  system  is  placed  in 
service  and  thereafter  when  modified  or 
disarranged,  and  at  least  once  each 
month.  The  term  "disarranged"  would 
be  defiried  as:  "When  a  relay,  circuit 
board,  or  other  electronic  device  is 
replaced  with  another;  two  or  more 
conductors  in  a  cable  are  severed;  a 
cable  or  conductor  in  a  train  detection 
system  is  replaced  with  another;  or 
wires  are  removed  at  the  same  time  from 
more  than  one  terminal  of  a  relay, 
electrcHiic  device,  terminal  board,  or 
other  vital  component  of  a  train 


detection  system."  The  extent  of  testing 
the  warning  system  for  proper  operation 
would  be  dependent  on  the  degree  of 
modification  or  disarrangement. 

Currently,  the  majority  of  the  industry 
tests  the  operation  of  warning  systems 
on  a  monthly  interval.  Industry 
instructions  vary  regarding  the  testing  of 
a  warning  system  subsequent  to 
modification  or  disarrangement  of  the 
system.  The  labor/management 
submission  recommends  that  operation 
of  warning  systems  be  checked  at  least 
once  each  month.  The  recommendation 
does  not  address  the  testing  of  a 
warning  system  subsequent  to  a 
modification  or  disarrangement  of  such 
system. 

The  proposed  rule  also  requires  that 
when  a  warning  bell  or  other  stationary 
audible  warning  device  is  used,  it  be 
checked  for  proper  operation  when 
installed  and  at  least  once  each  month 
thereafter.  The  proposed  rule  is 
consistent  with  labor/management's 
recommendation. 

Section  234.259    Warning  Time 

The  proposed  rule  requires  that  a 
highway/rail  grade  crossing  warning 
system  be  tested  for  prescribed  warning 
time  at  least  once  every  three  months. 
This  can  be  accomplished  by 
observation  of  a  train  movement,  if 
practical,  or  by  calculation  and 
simulation  of  a  train  movement.  The 
proposed  rule  corresponds  with  current 
industry  practice.  The  proposed  rule  is 
consistent  with  labor/management's 
recommendation. 

Section  234.261    Highway  Traffic 
Signal  Pre-emption 

The  proposed  rule  requires  that 
highway  traffic  signal  pre-emption 
intercormections,  for  which  a  railroad 
has  maintenance  responsibility,  be 
tested  at  least  once  each  month.  The 
pre-emption  of  a  highway  traffic  signal 
requires  an  electrical  circuit  between 
the  control  relay  of  the  highway/rail 
grade  crossing  warning  system  and  the 
controller  assembly  of  the  highway 
traffic  signal.  The  railroad  would  only 
be  responsible  for  the  maintenance  and 
testing  of  its  interconnections.  The 
proposed  rule  is  consistent  with  both 
current  industry  practice  and  labor/ 
management's  recommendation. 

Section  234.263    Relays 

Paragraph  (a)  of  this  section  requires 
that  (except  for  certain  relays  listed  in 
paragraph  (b))  each  relay  that  affects  the 
proper  functioning  of  a  crossing 
warning  system  shall  be  tested  at  least 
once  every  four  years. 

Paragraph  (b)(2)  requires  that 
alternating  current  vane  type  relays. 


direct  current  polar  type  relays,  and 
relays  with  soft  irwi  magnetic  structure 
shall  be  tested  at  least  once  every  two 
years.  Paragraph  (b)(2)  requires  that 
alternating  ciurent  centringal  type 
relays  shall  be  tested  at  least  once  every 
12  months. 

The  requirements  in  the  proposed 
rule  are  similar  to  those  in  49  CFR 
236.106  due  to  utilization  of  the  same 
type  relays.  The  proposed  rule  is 
consistent  with  current  industry 
practice  and  labor/management's 
recommendation. 

Section  234.265    Timing  Relays  and 
Timing  Devices 

The  proposed  rule  requires  that  each 
timing  relay  and  timing  device  be  tested 
at  least  once  every  twelve  months.  The 
timing  would  be  required  to  be 
maintained  at  not  less  than  90  percent 
nor  more  than  1 10  percent  of  the 
predetermined  time  interval,  which 
shall  be  shown  on  the  plans  or  marked 
on  the  timing  relay  or  timing  device. 

Time-out  circuits  are  primarily  used 
for  train  switching  movements  at 
warning  system  installations.  The  time- 
out circuits  enable  an  activation  of  a 
highway/rail  grade  crossing  warning 
system  to  be  overridden  for  a 
predetermined  amount  of  time,  altera 
train  movement  has  occupied  the 
detection  circuit  in  approach  to  the 
grade  crossing.  The  proposed  rule  is 
consistent  with  current  industry 
practice  and  labor/management's 
recommendation. 

Section  234.267    Insulation  Resistance 
Tests,  Wires  in  Tninking  and  Cables 

Paragraph  (a)  requires  that  insulatimi 
resistance  tests  be  made  when  wires  or 
cables  are  installed  and  at  least  once 
every  ten  years  thereafter. 

Paragraph  (b)  requires  that  insulation 
resistance  tests  be  made  between  all 
conductors  and  ground,  between 
conductors  in  each  multiple  conductor 
cable,  and  between  cxmductors  in 
trunking.  Such  tests  must  be  performed 
when  wires,  cables,  and  insulation  are 
dry. 

Paragraph  (c)  provides  that  when 
insulation  resistance  of  wire  or  cable  is 
found  to  be  less  than  500,000  ohms, 
prompt  action  would  be  required  to  be 
taken  to  repair  or  replace  the  defective 
wire  or  cable.  Until  such  defective  wire 
or  cable  is  replaced,  insulation 
resistance  tests  must  be  made  annually. 
Paragraph  (d)  provides  that  a  circuit 
with  a  conductor  having  an  insulation 
resistance  of  less  than  200.000  ohms 
shall  not  be  used. 

The  requirements  in  the  proposed 
rule  are  the  same  as  those  in  49  CFR 
236.108.  because  of  the  utilization  of  the 
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ires  and  cable.  The 

le  is  consistent  with  current 

dice  and  labor/ 

's  recommendation. 

269    Cut-Out  Circuits 

sed  rule  requires  that  each 
it  be  tested  at  least  once 
nonths  to  determine  that 
inctions  as  intended.  The 
:e  would  ensure  that  cut-out 
ate  correctly  and  that  they 
it  an  activation  failure  of  the 
em.  The  proposed  rule  is 
ith  labor/management's 
ition. 

271     Insulated  Rail  Joints, 
and  Track  Connections 

sed  rule  requires  that  each 
1  joint,  bond  wire,  and  track 
ocated  within  the  limits  of 
ill  grade  crossing  train 
cuit  be  inspected  at  least 
iree  months.  Insulated  rail 
?d  to  prevent  current  from 
leen  rails.  Bond  wires  and 
lions  ensure  continuity  of  a 
Dn  circuit.  The  proposed 
stent  with  current  industry 
labor/management's 
Ition. 

273    Results  of  Tests 

)n  requires  that  results  of 
1  compliance  with  this  part 
on  preprinted  or 
d  forms  provided  by  the 
)y  electronic  means, 
the  As.sociate 
ar  for  Safety.  Such  records 
}uired  to  show  the  name  of 
having  maintenance 
y  for  the  warning  system, 
iventory  number,  place  and 
lent  tested,  results  of  tests, 
^cements,  adjustments 
andition  in  which  the 
as  left.  Each  record  would 
:o  be  signed  or 
y  coded  by  the  employee 
est  and  be  Filed  in  the  office 
»ry  official  having 
Each  record  would  be 
>e  retained  until  the  next 
at  test  is  filed  but  in  no  case 
3  year.  If  a  railroad  elects  to 
•onic  means  for  recording 
results  of  tests,  such  means 
roved  by  FRA  prior  to  use. 

mpact 

rod  DOT  Regulatory  Policies 

ires 

3sed  rule  has  been 
accordance  with  existing 
procedures,  and  is 
0  be  significant  under  DOT 
procedures (44  FR  11034, 


February  26, 1979)  because  it  initiates  a 
new  regulatory  program.  This  regulatory 
document  was  subject  to  review  under 
E.O.  12866.  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  imp>act  of  this  rule.  A  copy  of 
the  regulatory  evaluation  may  be 
inspected  and  copied  in  room  8201,  400 
Seventh  Street.  SVV..  Washington.  DC. 
20590. 

In  its  regulatory  analysis  FRA  posited 
that  the  benefits  of  this  rule  would  arise 
for  several  reasons.  First,  grade  crossing 
signal  malfunctions  would  become  rarer 
af^er  application  of  subpart  D 
("Maintenance.  Inspection,  and 
Testing").  Second,  grade  crossings 
would  be  made  safe  during  the  period 
of  their  signals'  malfunctioning  under 
provisions  of  subpart  C  ("Response  to 
Reports  of  Warning  System 
Malfunction"),  specifically  §§234.105 
and  234.107.  Third,  the  costs  of 
§§  234.105  and  234.107  would  be 
reduced  becau.se  the  railroads  would  fix 
the  signals  more  rapidly  under 
§  234. 103  of  subpart  C.  Some  of  the 
other  sections  in  the  rule  are  needed  to 
implement  §§  234.103.  234.105.  and 
234.107. 

It  appears  that  malfunctions  in  the 
form  of  activation  failures  now  cost 
about  $4.25  million  per  year  in 
accidents.  In  these  accidents  the 
highway  user  does  not  know  a  train  is 
coming,  enters  the  crossing,  and  is 
struck  by  a  train.  This  rule  should 
reduce  that  annual  cost  to  about 
$400,000. 

It  also  appears  that  malfunctions  in 
the  form  of  false  activations  cause  about 
$17.6  million  a  year  in  accident  costs. 
In  these  accidents  the  highway  user 
thinks  the  signal  is  "crying  wolf," 
ignores  a  valid  warning,  and  is  struck  by 
a  train.  This  rule  should  reduce  the 
annual  cost  to  about  $3.5  million.  This 
rule  will  prevent  malfunctions,  reduce 
their  duration,  and  make  crossings  safer 
during  a  malfunction.  The  total  cost  of 
this  rule,  discounted  over  twenty  years, 
will  be  about  $140  million,  and  the  total 
benefit  will  be  about  $230  million. 
Benefits  will  be  about  1.6  times  costs. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations.  FRA 
specifically  requests  comments  on  the 
impact  of  this  rule  on  small  entities. 

Papen^ork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 


FRA  is  submitting  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq).  The 
proposed  section  that  contains 
information  collection  requirements  is 
§  234.273.  The  estimated  time  to  fulfill 
the  requirement  of  that  section  is  five 
minutes  for  each  record.  FRA  solicits 
comments  on  the  accuracy  of  the  FRA 
estimate;  the  practical  utifity  of  the 
information;  and  the  ahemative 
methods  that  might  be  less  burdensome. 
to  obtain  this  information.  Persons 
desiring  to  comment  on  this  topic 
should  submit  their  views  in  writing  to 
FRA  (Ms.  Gloria  Swanson,  RRS-21, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590)  and  to  the  Office  of  Management 
and  Budget  (Desk  Officer,  Regulatory 
Policy  BranrJi  (OMB  No.  2130-AA45). 
Office  and  Managemb/it  ai>d  Budget, 
New  Executive  Office  Building.  726 
Jackson  Place.  NW.,  Washington,  DC 
20530.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  FRA.  400 
Seventh  Street.  SW.,  Wa.shington.  DC 
20590. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedure  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  "Federalism,"  and  it  has  been 
determined  that  the  proposed  rule  has 
su^icient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  FRA  recognizes  that 
currently  a  small  number  of  states  have 
statutes  mandating  to  some  extent 
maintenance,  insf)ection  and  testing 
procedures  for  railroads  operating 
within  those  states.  In  an  effort  to 
maintain  state  expertise  and 
involvement  in  this  critical  safety  area, 
FRA  has  proposed  to  include  grade 
crossing  warning  system  inspection 
functions  within  its  State  Participation 
Program.  FRA  has  also  proposed  in 
§§234.105  and  234.107  that  in  instances 
of  grade  crossing  warning  system 
malfunctions,  "a  locomotive's  audible 
warning  device  shall  be  activated  in 
accordance  with  railroad  rules."  This 
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provision  would  preempt  local  "whistle 
ban"  ordinances.  This  minimal 
intrusion  into  an  area  in  which  a 
handful  of  State  and  local  governments 
have  become  involved  is  necessary  to 
protect  the  travelling  public  and  train 
crews  from  possible  injury  or  death  at 
grade  crossings  with  malfunctioning 
warning  systems.  A  copy  of  the 
Federalism  Assessment  has  been  placed 
in  the  public;  docket  located  in  room 
8201,  400  Seventh  Street.  SVV.. 
Washington,  DC  20590. 

List  of  Subjects 

49  CFR  Part  212 

Intergovernmental  relations. 
Investigations,  Railroad  safety. 

49  CFR  Part  234 

Railroad  sait^ty.  Highway-rail  grade 
crossings. 

The  Proposed  Rule 

In  considera'.ion  of  the  foregoing.  FRA 
proposes  to  amend  chapter  II  of  title  49. 
Code  of  Federal  Regulations  as  follows: 

PART  212— {AMENDED] 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority;  Sees.  202.  205,  206,  and  207,  of 
the  Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  I  S.C.  431.  434,  435,  and  436); 
and  49  CFR  1.49 

2.  Section  212.231.    Inapplicable 
qualification  requirements,"  is 
redesignated  §  212.235,  and  new 
§§212.231  a.nd  212.233  are  added  lo 
read  as  follows: 

§  212.231    hUghway-rall  grade  crossing 
inspector. 

(a)  The  highway-rai I  grade  crossing 
inspector  is  required,  at  a  minimum,  to 
be  able  to  condact  independent 
inspections  of  all  types  of  highway-rail 
grade  crossing  warning  systems  for  the 
purpose  of  determining  compliance 
with  Grade  Crossing  Signal  System 
Safety  Rules  (49  CFR  part  234).  to  make 
reports  of  those  inspections,  and  to 
recommend  institution  of  enforcement 
actions  when  appropriate  to  promote 
compliance. 

(b)  The  highway-rail  grade  crossing 
inspector  is  required,  at  a  minimum,  to 
have  at  least  four  years  of  recent 
experience  in  highway-rail  grade 
crossing  construction  or  maintenance.  A 
bachelor's  degree  in  engineering  or  a 
related  technical  specializaticHi  may  be 
substituted  for  two  of  the  four  years  of 
this  experience  requirement.  Successful 
completion  of  an  apprentice  training 
program  under  §  212.233  may  be 
substituted  for  the  four  years  of  this 
experience  requirement. 


(c)  The  highway-rail  grade  crossing 
inspector  shall  demonstrate  the 
following  specific  qualifications: 

(1)  A  comprehensive  knowledge  of 
highway-rail  grade  crossing 
nomenclature,  inspection  techniques, 
maintenance  requirements,  and 
methods; 

(2)  The  ability  to  understand  and 
detect  deviations  from:  (i)  grade  crossing 
signal  system  maintenance,  inspection 
and  testing  standards  accepted  in  the 
industry;  and 

(ii)  the  Grade  Crossing  Signal  System 
Safety  Rules  (49  CFR  part  234); 

(3)  Knowledge  of  operating  practices 
and  highway-rail  grade  crossing  systems 
sufficient  to  understand  the  safety 
significance  of  deviations  and 
combinations  of  deviations; 

(4)  Specialized  knowledge  of  the 
requirements  of  the  Grade  Crossing 
Signal  System  Safety  Rules,  including 
the  remedial  action  required  to  bring 
highway-rail  grade  crossing  signal 
systems  info  compliance  with  those 
Rules; 

(5)  Specialized  knowli^dge  of 
highway-rail  grade  crossing  standards 
contained  in  the  Manual  on  Uniform 
Traffic  Control  Devices;  and 

(6)  Knowledge  of  railroad  signal 
sy.stems  sufficient  to  ensure  that 
highway-rail  grade  crossing  warning 
systems  and  inspections  of  those 
systems  do  not  adversely  affect  the 
safety  of  railroad  signal  systems. 

(d)  A  State  signal  and  train  control 
inspector  qualified  under  this  part  is 
deemed  to  meet  all  requirements  of  this 
section  and  is  qualified  to  conduct 
independent  inspections  of  all  types  of 
highway-rail  grade  crossing  warning 
systems  for  the  purpose  of  determining 
compliance  with  Grade  Crossing  Signal 
System  Safety  Rules  (49  CFR  part  234). 
to  make  reports  of  those  inspections, 
and  to  recommend  institution  of 
enforcement  actions  when  appropriate 
to  promote  compliance. 

§  21 2.233    Apprentice  htgtwwayH^M  grade 
crossing  Inspector. 

(a)  The  apprentice  highway-rail  grade 
crossing  inspector  must  be  enrolled  in  a 
program  of  training  prescribed  by  the 
Associate  Administrator  for  Safety 
leading  to  qualification  as  a  highway- 
rail  grade  crossing  inspector.  The 
apprentice  inspector  may  not  participate 
in  investigative  and  surveillance 
activities,  except  as  an  assistant  to  a 
qualified  State  or  FRA  inspector  while 
accompanying  that  qualified  inspector. 

(b)  Prior  to  being  enrolled  in  the 
program  the  apprentice  inspector  shall 
demonstrate: 

(1)  Working  knowledge  of  basic 
electricity  and  the  ability  to  use 


electrical  test  equipment  in  direct 
current  and  alternating  current  circuits: 
and 

(2)  A  basic  knowledge  of  highway-rail 
grade  crossing  inspection  and 
maintenance  methods  and  procedures. 

PART  234-IAMENOeOJ 

3.  The  authority  citation  for  part  234 
is  revised  to  read  as  follows: 

Authority:  Sees.  202.  206,  and  209  of  the 
Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  U.S.C  431, 437.  and  438,  as 
amended);  Accident  Reports  Act  (45  U.S.C 
38  and  42);  and  49  CFR  1.49  (fi,  (g).  and  (m). 

4.  Section  234.1  is  revised  to  read  as 
follows: 

§234.1    Scope. 

This  part  prescribes  standards  for  the 
reporting  of  failures  of  highway-rail 
grade  crossing  warning  systems.  This  . 
part  also  prescribes  actions  railroads 
must  take  when  such  warning  systems 
malfunction  and  imposes  minimum 
maintenance,  inspection,  and  testing 
standards  for  such  systems.  When  any 
person  performs  any  function  required 
by  this  part,  that  p>erson  is  required  to 
perform  that  function  in  accordance 
with  this  part. 

5.  Section  234.4  is  added  to  read  as 
follows: 

§234.4    Preemptive  effect 

Under  section  205  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
434).  issuance  of  these  regulations 
preempts  any  State  law.  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  a  provision 
directed  at  an  essentially  local  safety 
hazard  that  is  consistent  with  this  part 
and  that  does  not  impose  an  undue 
burden  on  interstate  commerce. 

6.  Amend  §  234.5  by  deleting 
paragraph  designations,  listing 
definitions  in  alphabetical  order,  and 
adding  the  following  definitions  to  read 
as  follows: 

§234.5    DeflnWons. 


Appropriately  equipped  flagger  means 
a  person  other  than  a  train  crewmember 
who  is  equipped  with  an  orange  vest, 
shirt,  or  jacket  for  daytime  flagging.  For 
nighttime  flagging,  similar  outside 
garments  shall  be  retroreflective.  The 
retroreflective  material  shall  be  either 
orange,  white  (including  silver-colored 
coatings  or  elements  that  retroreflect 
white  light),  yellow,  fluorescent  red- 
orange,  or  fluorescent  yellow-orange 
and  shall  be  designed  to  be  visible  at  a 
minimum  distance  of  1,000  feet.  The 
design  configuration  of  the 
retroreflective  material  shall  provide 
recognition  of  the  wearer  as  a  human 
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II  be  visible  through  the 
ody  motions.  Acceptable 
ig  devices  for  daytime 
de  •STOP/SLOW" 
ed  flags.  For  nighttime 
ihiight.  lantern,  or  other 
shall  be  used. 
yort  of  system  malfunction 
c  information  regarding  a 
t  an  identifled  highway- 
iupplied  by  a  railroad 
/  enforcement  officer, 
c  official,  or  other 
public  agency  acting  in 
acity. 
*        • 

rfem  malfunction  means 
Failure  or  a  false  activation 
■ail  grade  crossing  warning 

itgnated  from  §§  234.15  and 

3te  the  heading  and  text  of 
the  heading  and  text  of 
e  heading  and  text  of 
of  a  new  §  234.6  and  the 
sxt  of  paragraph  (b)  of 
rtively;  add  a  new  section 
!wly  designated  §234.6; 
newly  designated 
of  §234. 6  to  read  as 


ies. 

\alty.  Any  person 
:  not  limited  to  a  railroad; 
supervisor,  official,  or 
te  or  agent  of  a  railroad; 
inufacturer,  lessor,  or  ■ 
>ad  equipment,  track,  or 
employee  of  such  owner, 
lessor,  lessee,  or 
:ontractor)  who  violates 
int  of  this  part  or  causes 
)f  any  such  requirement  is 
/il  penalty  of  at  least  $500, 
han  $10,000  per  violation, 
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iuals  only  for  willful 
i  where  a  grossly 
stion  or  a  pattern  of 
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s  caused  death  or  injury, 
:o  exceed  $20,000  per 
be  assessed.  Each  day  a 
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!§§  234.1  through  234.6  as 
[ieneral"  and  designate 
igh  234  13  as  "Subpart  B— 

"Subpart  C — Response  to 
ming  System 


Malfunction,"  and  new  "Subpart  D — 
Maintenance,  Inspection,  and  Testing," 
to  read  as  follows: 

Subpart  C— Response  to  Reports  of 
Warning  System  Malfunction 

234.101    Employee  notification  rules. 
234.103    Timely  response  to  report  of 

malfunction. 
234.105    Activation  failure. 
234.107    False  activation. 
234.109    Recordkeeping. 

Subpart  D — Maintenance,  Inspection,  and 
Testing 

Maintenance  Standards 

234. 201     Location  of  plans. 

234.203    Design  ofcontrol  circuits  on  closed 

circuit  principle. 
234. 205    Operating  characteristics  of 

warning  system  apparatus. 
234.207    Adjustment,  repair,  or  replacement 

of  component 
234.209    Interference  with  normal 

functioning  of  system. 
234.211     Locking  of  warning  system 

apparatus. 
234.213    Grounds. 
234.215    Standby  battery  and  indicator  or 

alarm. 
234.217    Flashing  light  units. 
234.219    Gate  arm  lights  and  light  cable. 
234.221     Lamp  voltage. 
234.223    Gate  arm. 

234.225    Activation  of  warning  system. 
234.227    Train  detection  apparatus. 
234*229    Shunting  sensitivity. 
234.231     Fouhng  wires. 
234.233     Rail  joints. 
234.235    Insulated  rail  joints. 
234.237    Switch  equipped  with  circuit 

controller. 
234.239    Tagging  of  wires  and  interference 

of  wires  or  tags  with  signal  apparatus. 
234.241     Protection  of  insulated  wire;  splice 

in  underground  wire. 
234.243    Wire  on  pole  line  and  aerial  cable. 
234.245    Signs. 

Inspections  and  Tests 

234.247    Purpose  of  inspections  and  tests; 

removal  from  service  of  relay  or  device 

failing  to  meet  test  requirements. 
234.249    Ground  tests. 
234.251     Battery  voltage. 
234.253    Flashing  light  units  and  lamp 

voltage. 
234.255    Gate  arm  and  gate  mechanism. 
234.257    Warning  system  operation. 
234.259    Warning  time. 
234.261     Highway  traffic  signal  pre-emption. 
234263     Relays. 

234.265    Timing  relays  and  timing  devices. 
234.267    Insulation  resistance  tests. 
234.269    Cut-out  circuits. 
234.271     Insulated  rail  joints,  bond  wires, 

and  track  connections. 
234.273    Results  of  tests. 

S  234.101    Employee  notification  rules. 

Each  railroad  shall  issue  rules 
requiring  its  employees  to  report  to  a 
designated  railroad  official,  by  the 


quickest  means  available,  any  warning 
system  malfunction. 

%  234. 103    Timely  response  to  report  of 
mattu  notion. 

(a)  Upon  receipt  of  a  credible  report 
of  a  warning  system  malfunction,  a 
railroad  having  maintenance 
responsibility  for  the  warning  system 
shall  immediately  investigate  the  report 
and  determine  the  nature  of  the 
malfunction.  The  railroad  shall  take 
appropriate  action  as  required  by 
§234.207. 

(b)  Until  repair  or  correction  of  the 
warning  system  is  completed,  the 
railroad  shall  provide  alternative  means 
of  warning  highway  traffic  and  railroad 
employees  in  accordance  with  this 
subpart. 

(c)  Nothing  in  this  subpart  requires 
repair  of  a  warning  system,  if,  acting  in 
accordance  v^lh  applicable  State  law. 
the  railroad  proceeds  to  discontinue  or 
dismantle  the  warning  system. 
However,  until  repair,  correction, 
discontinuance,  or  dismantling  of  the 
warning  system  is  completed,  the 
railroad  shall  comply  with  this  subpart 
to  ensure  the  safety  of  the  travelling 
public  and  railroad  employees. 

$234,105    Activation  Failure. 

Upon  receipt  of  a  credible  report  of 
warning  system  malfunction  involving 
an  activation  failure,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immediately 
initiate  efforts  to  warn  motorists  and 
raihroad  employees  at  the  subject 
crossing  by  taking,  at  a  minimum,  the 
following  actions: 

(a)  Prior  to  a  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  activation  failure  and  notify 
any  other  railroads  operating  over  the 
crossing; 

(b)  Notify  the  highway  traffic  control 
authority  having  jurisdiction  over  the 
crossing;  and 

|c)  Provide  or  arrange  for  alternative 
means  of  actively  warning  motorists  of 
approaching  trains,  consistent  with  the 
following  requirements: 

(1)  Until  an  appropriately  equipped 
flagger  or  Isw  enforcement  officer  is 
stationed  at  the  crossing  to  warn 
highway  traffic  of  approaching  trains, 
earJi  train  must  stop  before  entering  the 
crossing  and  permit  a  crewmember.to 
dismount  to  flag  highway  traffic  to  a 
stop.  The  locomotive  may  then  proceed 
through  the  crossing,  permitting  the 
flagging  crev^Tnember  to  reboard  the 
locomotive  before  the  remainder  of  the 
train  proceeds  through  the  crossing. 

(2)  If  an  appropriately  equipped 
flagger  or  law  enforcement  officer 
provides  warning  for  each  direction  of 
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highway  traffic,  trains  may  proceed 
through  the  crossing  at  normal  speed. 

(3)  If  an  appropriately  equipped 
flagger  or  law  enforcement  officer 
provides  warning  for  highway  traffic, 
hut  there  is  not  at  least  one  flagger  or 
law  enforcement  officer  providing 
warning  for  each  direction  of  highway 
traffic,  trains  may  proceed  with  caution 
through  the  crossing  at  a  speed  not 
exceeding  10  miles  per  hour.  Normal 
speed  may  be  resumed  after  the 
locomotive  has  passed  through  the 
crossing. 

(4)  A  locomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing. 

§234.107    False  activation. 

Upon  receipt  of  a  credible  report  of  a 
false  activation,  a  railroad  having 
maintenance  responsibility  for  the 
highway-rail  grade  crossing  warning 
system  shall  immediately  initiate  efforts 
to  warn  highway  users  and  railroad 
employees  at  the  crossing  by  taking,  at 
a  minimum,  the  following  actions: 

(a)  Prior  to  a  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  false  activation  and  notify  any 
other  railroads  operating  over  the 
crossing; 

(b)  Notify  the  highway  traffic  control 
authority  having  jurisdiction  over  the 
crossing;  and 

(c)  Provide  or  arrange  for  alternative 
means  of  actively  warning  motorists  of 
approaching  trains,  consistent  with  the 
following  requirements:, 

(1)  If  an  appropriately  equipped 
Hagger  or  law  enforcement  officer  is 
providing  warning  for  each  direction  of 
highway  traffic,  trains  may  proceed 
through  tlie  crossing  at  norma!  speed; 

(2)  If  there  is  not  an  appropriately 
equipped  flagger  or  law  enforcement 
officer  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 
proceed  with  caution  through  the 
crossing  at  a  speed  not  exceeding  10 
miles  per  hour.  Normal  speed  may  be 
resumed  after  the  locomotive  has  passed 
through  the  crossing;  or 

(3)  In  lieu  of  complying  with 
paragraphs  (c)(1)  or  (2)  of  this  section, 
a  railroad  may  temporarily  take  the 
warning  system  out  of  service  if  the 
railroad  complies  with  all  requirements 
of  §  234.105.  "Activation  failure";  and 

(d)  AJocomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing. 

§234.109    Recordlieeping. 

(a)  Each  railroad  shall  keep  records 
pertaining  to  compliance  with  this 
subpart.  Each  railroad  shall  keep  the 


following  information  for  each  report  of 
warning  system  malfunction: 

(1)  Location  of  crossing  (by  highway 
name  and  DOT/AAR  Crossing  Inventory 
Number); 

(2)  Time  and  date  of  receipt  by 
railroad  of  report  of  malfunction; 

(3)  Actions  taken  by  railroad  prior  to 
repair  and  reactivation  of  repaired 
system;  and 

(4)  Time  and  date  of  repair. 

(b)  Each  railroad  shall  retain  for  at 
least  one  year  all  records  referred  to  in 
paragraph  (a)  of  this  section.  Records 
required  to  be  kept  shall  be  made 
available  to  FR.^  as  provided  by  section 
208  of  the  Federal  Railroad  Safety  Act 
of  1970(45U.S.C.  437). 

Subpart  D — Maintenance,  Inspection, 
and  Testing 

Maintenance  Standards 

§  234.201    Location  of  plans. 

Plans  and  other  information  required 
for  proper  maintenance  and  testing  shall 
be  kept  at  each  highway-rail  grade 
crossing  warning  system  location.  Plans 
shall  be  legible  and  correct. 

§  234.203    Design  of  control  circuits  on 
closed  circuit  principle. 

All  control  circuits  that  affect  the  safe 
operation  of  a  highway-rail  grade 
crossing  warning  system  shall  be 
designed  on  the  closed  circuit  principle. 

§  234.205    Operating  characteristics  of 
warning  system  apparatus. 

Operating  characteristics  of 
electromagnetic,  electronic,  or  electrical 
apparatus  of  each  crossing  warning 
system  shall  be  maintained  in 
accordance  with  the  limits  within 
which  the  system  is  designed  to  operate. 

§  234.207    Adjustment  repair,  or 
replacement  of  componenL 

(a)  When  any  essential  component  of 
a  highway-rail  grade  crossing  warning 
system  fails  to  perform  its  intended 
function,  the  cause  shall  be  determined 
and  the  faulty  component  adjusted, 
repaired,  or  replaced  without  undue 
delay. 

(b)  Until  repair  of  an  essential 
component  is  completed,  a  railroad 
shall  take  appropriate  action  under 
§  234.105.  "Activation  failure."  or 

§  234.107.  "False  activation."  of  this 
part. 

§  234.209    Interference  with  normal 
functioning  of  system. 

The  normal  functioning  of  any  system 
shall  not  be  interfered  with  in  testing  or 
otherwise  without  first  taking  measures 
to  provide  for  safety  of  highway  traffic 
that  depends  on  normal  functioning  of 
such  system. 


§  234.21 1     Locking  of  warning  system 
apparatus. 

Highway-cail  grade  crossing  warning 
system  apparatus  shall  be  secured 
against  unauthorized  entry. 

§234.213    Grounds. 

Each  circuit  that  affects  the  proper 
functioning  of  a  highway-rail  grade 
crossing  warning  system  shall  be  kept 
free  of  any  ground  or  combination  of 
grounds  that  will  permit  a  current  How 
of  75  percent  or  more  of  the  release 
value  of  any  relay  or  electromagnetic 
device  in  the  circuit.  This  requirement 
does  not  apply  to:  circuits  that  include 
track  rail;  alternating  current  power 
distribution  circuits  that  are  grounded 
in  the  interest  of  safety;  and  common 
return  wires  of  grounded  common 
return  single  break  circuits. 

§  234.215    Standby  lottery  and  indicator  or 
alarm. 

(a)  If  alternating  current  powt-r  is  used 
as  the  primary  source  of  power,  a 
standby  battery  source  of  power  shall  be 
provided.  Each  battery  shall  be 
maintained  in  accordance  with 
specifications  of  the  manufactun-r.  An 
indicator,  visible  from  the  cab  of  the 
locomotive  of  a  passing  train,  or  an 
alarm,  transmitted  to  a  designated 
location,  shall  be  used  to  indicate  that 
alternating  current  power  is  off. 

(b)  Battery  capacity  shall  Ihj  designed 
and  maintained  to  provide  at  least  48 
hours  of  normal  operations  of  the 
crossing  warning  device  when  primary 
balterj'-charging  current  is  removed. 

§234.217    Flashing  light  units. 

(a)  Each  flashing  light  unit  shall  be 
positioned  and  aligned  in  accordance 
with  installation  plans. 

(b)  Each  flashing  light  unit  shall  be 
maintained  to  prevent  dust  and 
moisture  from  entering  the  interior  of 
the  unit.  Roundels  shall  be  clean  and  in 
good  condition. 

(c)  All  light  units  shall  flash 
alternately.  The  number  of  Hashes  per 
minute  for  each  light  unit  shall  be  35 
minimum  and  55  maximum. 

§  234.21 9    Gate  arm  lights  and  light  cable. 
Each  gate  arm  light  shall  be  visible  to 
approaching  highway  users.  Lights  and 
light  wire  shall  be  secured  to  the  gate 
arm. 

§  234.221    Lamp  voltage. 

The  voltage  at  each  lamp  shall  be 
maintained  at  not  less  than  85  percent 
of  the  prescribed  rating  for  the  lamp. 

§  234.223    Gate  arm. 

Each  gate  arm,  when  in  the  downward 
position,  shall  extend  across  each  lane 
of  approaching  highway  traffic  and  shall 
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laH  Joints. 
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$234,235    Insulated  raM  joints. 

Each  insulated  rail  joint  used  to 
separate  train  detection  circuits  of  a 
highway-rail  grade  crossing  shall 
prevent  current  from  flowing  between 
rails  separated  by  the  insulation  in  an 
amount  sufficient  to  cause  a  failure  of 
the  train  detection  circuit. 

§  234.237    Switch  equipped  with  cireutt 
controU«r. 

A  switch,  when  equipped  with  a 
switch  circuit  controller  connected  to 
the  point  and  interconnected  with 
warning  system  circuitry,  shall  be 
maintained  so  that  the  warning  system 
can  only  be  cut  out  when  the  switch 
point  is  within  one-half  inch  of  full 
reverse  position. 

§  234.239    Tagging  ol  wires  and 
interferencs  of  wires  or  tags  mxt\  signal 
apparatus. 

Each  wire  shall  be  tagged  or  otherwise 
so  marked  that  it  can  be  identified  at 
each  terminal.  Tags  and  other  marks  of 
identification  shall  be  made  of 
insulating  material  and  so  arranged  that 
tags  and  wires  do  not  interfere  with 
moving  parts  of  the  apparatus. 

i  234.241    Protection  of  Insulated  w(r»: 
splica  in  underground  wire. 

Insulated  wire  shall  be  protected  from 
mechanical  injury.  The  insulation  shall 
not  be  punctured  for  test  purposes.  A 
splice  in  underground  wire  shall  have 
insulation  resistance  at  least  equal  to 
that  of  the  wire  spliced. 

S  234.243    Wire  on  pole  lina  and  aerial 
cable. 

Wire  on  a  pole  line  shall  be  securely 
attached  to  an  insulator  that  is  properly 
fastened  to  a  crossarm  or  bracket 
supported  by  a  p)ole  or  other  support. 
Wire  shall  not  interfere  with,  or  be 
interfered  with  by.  other  wires  on  the 
pole  line.  Aerial  cable  shall  be 
supported  by  messenger  wire.  An  open- 
wire  transmission  line  operating  at 
voltage  of  750  volts  or  more  shall  be 
placed  not  less  than  4  feet  above  the 
nearest  crossarm  carrying  active 
warning  system  circuits. 

$234,245    Signs. 

Each  sign  mounted  on  a  high  way- rail 
grade  crossing  signal  post  shall  be 
maintained  in  good  condition  and  be 
visible  to  the  motorist.  Standards  for 
such  signs  are  found  in  Part  VIII 
("Traffic  Control  Systems  for  Railroad- 
Highway  Grade  Crossings")  of  the 
MUTCD. 


Inspections  and  Tests 

$  234.247  Purposa  of  Inspections  ar>d 
tests;  removal  from  sarvic«  of  ratay  or 
device  tailing  to  meet  test  requiremants. 

The  following  inspections  and  tests 
shall  be  made  to  determine  if  the 
apparatus  and  equipment  is  maintained 
In  a  condition  to  perform  its  intended 
funi:tion.  Any  electronic  device,  relay, 
or  other  electromagnetic  device  that 
fails  to  meet  the  requirenmnts  of  tests 
required  by  this  part  shall  be  removed 
from  service  and  shall  not  be  restored  to 
service  until  its  operating  characteristics 
are  in  accordance  with  the  hmits  within 
which  such  device  or  relay  is  designed 
to  operate. 

$234,249    Ground  teats. 

A  test  for  grounds  on  each  energy  bus 
furnishing  power  to  circuits  that  affect 
the  safety  of  warning  trysteva  operation 
shall  be  made  when  such  energy  bus  is 
placed  in  service  and  at  least  (wce  each 
month  thereafter. 

$234,251    Battery  voltage. 

Battery  vohage  shall  be  checked  at  the 
battery,  with  battery-charging  current 
removed,  at  least  once  each  month. 

$  234.253    Flashing  tight  ur>lts  and  lamp 
voltage. 

(a)  Each  flashing  light  unit  shall  be 
inspected  when  installed  and  at  least 
once  every  twelve  months  for 
alignment,  focus,  and  frequency  of 
flashes  in  accordance  with  installation 
specifications  shown  on  the  plans. 

(b)  Lamp  voltage  shall  be  tested  when 
installed  and  at  least  once  every  12 
months  thereafter. 

(c)  Each  flashing  light  unit  shall  be 
inspected  for  dirt  and  damage  to 
roundels  at  least  once  each  month. 

S  234.255    Gate  arm  and  gate  mechanism. 

(a)  Each  gate  arm  and  gate  mechanism 
shall  be  inspected  at  least  once  each 
month. 

(b)  Gate  arm  movement  shall  be 
observed  for  proper  operation  at  least 
once  each  month. 

(c)  Hold-clear  devices  shall  be  tested 
for  proper  operation  at  least  once  e\'ery 
1 2  months. 

$234,257    Warning  system  operation. 

(a)  Each  highway-rail  crossing 
warning  system  shall  be  tested  to 
determine  that  it  functions  as  intended 
when  it  is  placed  in  service.  Thereafter, 
it  shall  be  tested  at  least  once  each 
month  and  whenever  modified  or 
disarranged. 

(b)  Warning  bells  or  other  stationary 
audible  warning  devices  shall  be  tested 
when  installed  to  determine  that  they 
function  as  intended.  Thereafter,  they 
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shall  be  tested  at  least  once  each  month 
and  whenever  modified  or  disarranged. 

§234.259    Warning  Ume. 

Each  crossing  warning  system  shall  be 
tested  for  the  prescribed  warning  time  at 
least  once  every  three  months. 

§  234.261    Highway  traffic  signal  pre- 
emption. 

Highway  tralTic  signal  pre-emption 
interconnections,  for  which  a  railroad 
has  maintenance  responsibility,  shall  be 
tested  at  least  once  each  month. 

§234.263    Retays. 

(a)  Except  as  stated  in  paragraph  fb) 
of  this  section,  each  relay  that  affects  the 
proper  functioning  of  a  crossing 
warning  system  shall  be  tested  at  lea.st 
once  every  four  years. 

(b)(1)  Alternating  current  yane  type 
relays,  direct  current  polar  type  relays, 
and  relays  with  soft  iron  magnetic 
structure  shall  be  tested  at  least  once 
every  two  years. 

(2)  Ahemating  current  centrifigal  type 
relays  shall  be  tested  at  least  once  every 
12  months. 

§  234.265    Timing  relays  and  timing 
devices. 

Each  timing  relay  and  timing  device 
shall  be  tested  at  least  once  every  twelve 
months.  The  timing  shall  be  maintained 
at  not  less  than  90  percent  nor  more 
than  110  percent  of  the  predetermined 
time  interval.  The  predetermined  time 
inler\al  shall  be  shown  on  the  plans  or 
marked  on  the  timing  relay  or  timing 
device.    • 

§  234.267    Insulation  resistance  tests. 

(a)  Insulation  resistance  tests  shall  be 
made  when  wires  or  cables  are  installed 
and  at  least  once  every  ten  years 
thereafter. 

(b)  Insulation  resistance  tests  shall  be 
made  between  all  conductors  and 
ground,  between  conductors  in  each 
multiple  conductor  cable,  and  between 
conductors  in  trunking.  Insulation 
resistance  tests  shall  be  performed  when 
wires,  cables,  and  insulation  are  dry. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  when  insulation  resistance  of 
wire  or  cable  is  found  to  be  less  than 
500,000  ohms,  prompt  action  shall  be 
taken  to  repair  or  replace  the  defective 
wire  or  cable.  Until  such  defective  wire 
or  cable  is  replaced,  insulation 
resistance  tests  shall  be  made  annually. 

(d)  A  circuit  with  a  conductor  having 
an  insulation  resistance  of  less  than 
200,000  ohms  shall  not  be  used. 

§234.269    Cut-out  Circuits. 

Each  cut-out  circuit  shall  be  tested  at 
least  once  every  three  months  to 
determine  that  the  circuit  functions  as 
intended. 


§  234.271    Insulated  rail  joints,  bond  wires, 
and  track  connections. 

Insulated  rail  joints,  bond  wires,  and 
track  connections  shall  be  inspected  at 
least  once  every  three  months. 

§  234.273    Results  of  tests. 

(a)  Resuhs  of  tests  made  in 
compliance  with  this  part  shall  be 
recorded  on  forms  pro\  ided  by  the 
railroad,  or  by  electronic  m.eans,  subject 
to  approval  by  the  Associate 
Administrator  for  Safety.  Each  record 
shall  show  the  name  of  the  railroad, 
AAR/DOT  inventory  number,  place  and 
date,  equipment  tested,  results  of  tests, 
repairs,  replacements,  adjustments 
made,  and  condition  in  which  the 
apparatus  was  left. 

(b)  Each  record  shall  be  signed  or 
electronically  coded  by  the  employee 
making  the  test  and  shall  be  filed  in  the 
office  of  a  supervisory  official  having 
jurisdiction. 

(c)  Each  record  shall  be  retained  until 
the  next  record  for  that  test  is  filed  but 
in  no  case  for  less  than  one  year. 

(d)  If  a  railroad  elects  to  use  an 
electronic  means  for  recording  and 
signing  results  of  tests,  such  means  must 
be  approved  by  the  Associate 
Administrator  for  Safety  prior  to  use. 

Issued  in  Washington  D.C.  on  January  n, 
1994. 

Jolene  M.  Molitoris, 

Administrator. 

IFR  Doc.  94-1257  Filed  1-19-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  227 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Anadromous 
Atlantic  Salmon  (Salmo  salar) 
Populations  in  the  United  States  as 
Endangered  or  Threatened 

AGENCr:  Fish  and  Wildlife  Service, 

Interior;  National  Marine  Fisheries 

Sen.'ice,  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Notice  of  petition  finding  and 

request  for  information. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 


Fisheries  Service  (collectively,  the 
"Services")  announce  a  90-day  finding 
for  a  petition  to  add  the  anadromous 
Atlantic  salmon  (Salmo  salar) 
populations  occurring  in  the 
conterminous  United  States  to  the  list  of 
threatened  and  endangered  wildlife  and 
to  designate  critical  habitat.  The 
Services  find  that  the  petition  presents 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
The  Services  are  initiating  a  status 
review  to  determine  if  the  petitioned 
action  is  warranted.  To  assure  the 
review  is  comprehensive,  the  Services 
are  soliciting  information  and  data  on 
this  species  from  any  intere.^t'd  pnrty. 
DATES:  The  finding  announced  i-i  this 
document  was  made  on  January  10, 
1994.  Comments  and  materials  related 
to  this  petition  finding  may  be 
submitted  to  the  Chief.  Division  of 
Endangered  Species,  at  the  ADDRESS 
below  until  April  20.  1994. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  the  Atlantic 
salmon  petition  should  be  submitted  to 
the  Chief.  Division  of  Endangered 
Species.  U.S.  Fish  and  Wildlife  Service, 
300  Westgate  Center  Drive,  Hadley, 
Massachusetts  01035.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  Monday  through  Friday  at 
the  above  address  between  8  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Nickerson  (413-253-8615)  at  the 
above  address  or  Douglas  W.  Beach 
(508-281-9254)  of  the  National  Marine 
Fisheries  Service. 

JJUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  (16  U.S.C.  1531-1544) 
requires  that  the  Services  make  a 
finding  on  whether  a  petition  to  list, 
delist,  or  reclassify  a  species  pre.sents 
substantia!  scientific  or  commercial 
information  to  indicate  that  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Services  find 
that  a  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted, 
section  4(b)(3)(B)  of  the  Act  requires  the 
Services  to  make  a  finding  as  to  whether 
or  not  the  petitioned  action  is  warranted 
within  one  year  of  the  receipt  of  the 
petition. 

On  October  1, 1993,  the  Fish  and 
Wildlife  Service  received  a  petition 
from  RESTORE:  The  North  Woods,  the 
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endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  determinations  are 
made  solely  on  the  best  scientific  and 
commercial  data  available  after  taking 
into  account  any  efforts  made  by  any 
state  or  foreign  nation  to  protect  the 
species. 

Infonnalion  Solicited 

To  ensure  that  the  review  is  complete 
and  based  on  the  best  available 
scientific  and  commercial  data,  the 
Services  are  soliciting  information 
concerning  the  following:  (1)  Whether 
any  anadromous  Atlantic  salmon 
populations  constitute  distinct 
population  segments.  (2)  abundance  and 
distribution  of  anadromous  Atlantic 
salmon,  and  (3)  whether  or  not  any 
population  is  endangered  or  threatened 
based  upon  the  above  listing  criteria. 
Specifically,  the  Services  are  soliciting 
detailed  information  in  the  foUovvnng 
areas:  influence  of  historical  and  present 
hate  hery  fish  releases  on  naturally 
occurring  stocks  of  Atlantic  salmon, 
separation  of  hatchery  and  natural 
Atlantic  salmon  stocks,  alteration  of 
Atlantic  salmon  freshwater  and  marine 
habrtats,  age  structure  of  Atlantic 
salmon  populations,  and  migration 
timing  and  behavior  of  juvenile  and 
adult  Atlantic  salmon.  The  Services 
request  that  data,  information  and 
comments  be  accompanied  by  ( 1 ) 
supporting  documentation  such  as 
maps,  bibliographic  reference,  or 
reprints  of  p)ertinent  publications;  and 
(2)  the  person's  name,  addre.ss,  a.id  any 
association,  institution,  or  business  that 
the  person  represents.  Such  information 
may  be  submitted  to  the  above  address. 

Lis!  of  Subjects 

50CFRPani7 

E.ndangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

53  CFB  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Authority:  16  U^.C  1531-1544. 


Dated:  January  10, 1994. 
MoUie  H.  Seattle, 
Director,  Fish  and  Wildlife  Service. 
Rolland  A.  Scfaraitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fishenes  Service.- 
iFfi  Doc  94-1373  Filed  1-19-94;  8:45  araj 

BILLaW  COOe  4310-a5-U 

50  CFR  Parts  222  and  227 

[Docket  No.  030779^179;  LO.  062993A] 

Endangered  and  Threatened  Species; 
Screening  of  Water  Diversions  To 
Prctect  Sacramento  River  Winter-Run 
Chi.nook  Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Advance  notice  of  propos(«d 

rulemaking;  extension  of  comment 

period. 

SUMMARY:  NMFS  is  extending  for  90 
days  the  public  comment  period  on  an 
advance  notice  of  proposed  rulemaking 
concerning  screening  requirements  for 
water  diversions  from  the  Sacramento 
River  and  Delta  to  protect  winter-run 
chinook  salmon.  The  first  comment 
period  ended  December  27, 1993. 
DATES:  Comments  will  be  accepted  until 
March  28, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Gary  Matlock,  Acting  Regional  Director, 
NMFS,  Southwest  Region,  501  West 
Ocean  Blvd.,  suite  4200.  Long  Beach. 
CA  90802-4213. 

FOn  FURTHER  INFORMATION  CONTACT: 
James  H.  Lecky,  Protected  Species 
Division,  Southwest  Region.  NMFS. 
(310)  980-4015  or  Margaret  C  Lorenz, 
Office  of  Protected  Rasources.  NMFS, 
(301)713-2322. 

SUPPLEMENTARY  INFORHATION:  On 
0<  t<)lx?r  18,  1=>93,  NMFS  announced  in 
an  advanced  notice  of  proposed 
rulemaking  (58  FR  53703)  that  it  was 
considering  proposing  regulations  under 
the  Endangc..'^  Species  Act  that  would 
establish  stTeening  requirements  for 
water  div«rsions  from  the  Sacramento 
River  and  Dolta  to  protect  the  Federally 
listed  winter-run  chinook  salmon.  In  the 
announcement,  NMFS  requested  the 
following  specific  information  from 
Federal  and  state  agencies  and  private 
individuals  ai>d  organizations:  (1)  The 
numbers,  types,  and  sizes  of  existir>g 
unscreened  and  screened  diversions;  (2) 
the  magnitude  of  entrainment  losses  of 
winter-run  chinook  salmon  and  other 
species  caused  by  unscreened  or  poorly 
screened  diversions;  (3)  the  feasibility  of 
installing  positive-barrier  screens  or 
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other  fish-deterrent  devices  to  reduce 
these  losses;  (4)  the  estimated  costs  of 
screen  design,  installation,  maintenance 
and  evaluation;  (5)  the  available  funding 


mechanisms  for  these  activities;  and  (6) 
the  availability  and  feasibility  of 
alternative  management  options  for 
reducing  entrainment  losses. 


Dated:  January  s,  1994. 
WUUam  W.  Fox.  Jr., 

Director.  Office  of  Protected  Resources. 
IFR  Doc.  94-1113  Filed  1-19-94;  8;45  ami 
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IHT  OF  AGRICULTURE 

rice 

ent  of  Kinkaid  Lake 
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te  Purchase  Unit. 

tn  November  30.  1993.  the 
jcretary.  Natural  Resources 
iment.  created  the  Kinkaid 
jse  Unit.  This  purchase  unit 
pproximately  1,374  acres 
son  County,  Illinois.  A  copy 
lishment  docuvient.  which 
J  legal  description  of  the 
n  the  purchase  unit,  appears 
f  this  notice. 
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'.an.  Lands  Staff,  Fortst 
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;nl  of  the  Kinkaid  Lake 
nit,  Jackson  County,  Illinois 

to  the  Secretary  of 
's  authority  under  section 
^w  94-588  (90  Stat.  2949) 
Lake  Purchase  Unit  is  being 
as  described  in  Exhibit  A 
reto.  This  purchase  unit 
373.82  acres  mere  or  less 
ent  to  the  Shawnee  National 


These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1 , 
1911  as  amended. 

Dated:  November  30, 1993. 
James  R.  Lyons, 
Assistant  Secretary  for  Natural  Resources  and 

Environment. 

Exhibit  A 

DESCRIPTIONS  AND  ACRES  OF  L.\ND 
WITHIN  THE  PROPOSED  KINK^^ID  LAKE 
PURCHASE  UNIT: 

Jackson  County,  Illinois — Township  Se\-en  (7) 
South.  Range  Four  (4)  West,  Third  Principal 
Meridian 

Second  Thirty-Four  (34) 

The  Southwest  Quarter  EXCEPT  the  North 
350  feet  of  the  East  Half  of  the  Southeast 
Quarter — 154.70  acres. 

The  West  Half  of  the  Southwest  Quarter  of 
the  Southeast  Qiiarter  EXCEPT  the  North  350 
feet — 14  70  acres. 

The  East  Helf  of  the  Southwest  Quarter  of 
the  Southeast  Quarter  EXCEPT  the  North  600 
feet— 10.91  acres. 

Part  of  the  Southeast  Quarter  of  the 
Southeast  Quarter  described  as  follows: 
Beginning  at  the  Southeast  comer  of  said 
SE'aSEv*.  thence  North  along  the  East  line 
thereof  a  distance  of  800  feet;  thence  in  a 
5>outhwesterly  direction  to  a  f)oint  on  the 
West  line  of  said  SEV«SE</«  600  feet  North  of 
the  Southwest  comer  of  SEV«SE'/»;  thence 
600  feet  South  to  the  Southwest  comer  of  the 
SE'/.SE'/.  to  the  point  of  beginning— 21.21 
acres. 

Section  Thirty-Five  (35) 

The  South  Half  of  the  Southwest  Quarter — 
80.00  acres. 

Township  Eight  (8)  South,  Range  Three  (4) 
West,  Third  Principal  Meridian 

Section  Two  (2) 

The  West  Half,  EXCEPT  0  58  acres  in  the 
NEv«NWV«  n-^rt  ronre  particularly  described 
as  follows:  b»-t'  nnng  at  the  southeast  corner 
of  the  NEV«NW'  .,  thence  west  46  fret; 
thence  north  552  feet;  thence  east  46  feet; 
thence  south  552  feet  to  the  pwint  of 
beginning— 019.42  acres. 

The  West  Half  of  the  Southeast  Quarter 
lying  North  and  West  of  Route  #151—124.27 
acres. 

Township  Eight  (8)  South,  Range  Three  (4) 
West,  Third  Principal  Meridian 

SiKtion  Two  (2) 

The  Southwest  Quarter  of  the  Southeast 
Quarter,  lying  East  of  Route  »1 51  EXCEPT 
Beginning  at  the  Southeast  comer  of  said 
Southwest  Quarter  of  the  Southeast  quarter; 
thence  West  along  the  South  line  of  said 
Scjuthwest  Quarter  of  the  Southwest  Quarter 
a  distance  of  700  feet;  thence  with  a 


deflection  of  90°  to  the  Hght  a  distance  of  450 
feet;  thence  with  a  deflection  of  90°  to  the 
right  a  distance  of  390  feet;  thence  with  a 
deflection  of  90°  to  the  left  a  distance  of  500 
feet;  thence  with  a  deflection  of  90°  to  the  left 
» distance  of  390  feet;  thence  with  a 
deflection  of  90*  to  the  right,  to  the  East  right 
of  way  line  of  Route  #151:  thence  in  a 
Northeasterly  direction  along  said  right  of 
way  to  the  North  line  of  said  Southwest 
Quarter  of  the  Southeast  Quarter;  thence  East 
along  said  North  line  of  Southwest  Quarter 
of  the  Southeast  Quarter,  to  the  Northeast 
comer  of  Southwest  Quarter  of  the  Southeast 
Quarter;  thence  South  to  the  point  of 
beginning — 11.55  acres. 

Part  of  the  Northwest  Quarter  of  the 
Southeast  Quarter  described  as  follows: 
Beginning  at  a  point  on  the  East  line  of  the 
Northwest  Quarter  of  the  Southeast  Quarter, 
situated  553.5  feet  North  of  the  Southeast 
comer  of  said  quarter  section;' thence  West  at 
a  right  angle,  a  distance  of  47.7  feet  to  a  point 
in  the  East  right-of-way  line  of  Route  #151; 
thence  Northeasterly  along  said  right-cf-way 
line,  a  distance  of  114.4  feet  to  a  pwint  on  the 
East  line  of  the  said  Northwest  Quarter  of  the 
Southeast  quarter;  thence  South  a  distance  of 
103.95  feet  to  the  point  of  beginning, 
containing— k).06  acres. 

Section  Three  (3) 

All  of  Section  3  EXCEPT  3  acres  in  the 
Southwest  comer  of  the  Southwest  Quarter  of 
the  Southwest  Quarter  described  as  follows: 
Commencing  at  the  Southwest  comer  of  said 
Section;  thence  East  24  rods;  thence  North  20 
rods;  thence  West  24  rods;  thence  South  20 
rods  to  the  |)oint  of  beginning,  containing — 
637.00  acres. 

Total  Acres  Within  Purchase  Unit:  1373  82. 

|FR  Doc.  94-1333  Filed  1-19-94;  8:45  am) 

BILUNG  CODE  3410-1 1-M 


ARMED  FORCES  RETIREME^f^  HOME 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Armed 
Forces  Retirement  Home  and  the 
Social  Security  Administration 

AGENCY:  Armed  Forces  Retirement 

Home  (AFRH). 

ACTION:  Publication  of  notice  of 

computer  matching  to  comply  with 

Public  Law  100-503.  the  Computer 

Matching  and  Privacy  Protection  Act  of 

1988. 

SUI^lKARy:  AFRH  is  publishing  notice  of 
its  computer  matching  program  with  the 
Social  Security  Administration  (SSA)  to 
meet  the  reporting  and  publication 
requirements  of  Public  Law  100-503. 
The  purpose  of  this  match  is  for  SSA  to 
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provide  and  verify  benefit  payment 
information  of  the  AFRH's  residents. 

DATES:  This  proposed  action  will 
become  effective  February  22, 1994.  The 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget,  or  Congress, 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Administrative  Officer,  Administration 
Division,  Resource  Management 
Directorate.  U.S.  Soldiers'  and  Airmen's 
Home.  Washington.  DC  20317-0002. 

FOR  FURTHER  INFORMATION  COffTACT: 
Doris  D.  Montgomery,  at  (202)  722- 
3230. 

SUPPLEMENTARY  INFORMATION:  AFRH  and 
SSA  have  concluded  an  agreement  to 
conduct  a  computer  matching  program. 
The  purpose  of  this  agreement  is  to 
establish  the  conditions  under  which 
the  SSA  agrees  to  the  disclosure  of 
benefit  payment  information  on  the 
residents  of  the  AFRH.  which  includes 
the  United  States  Soldiers'  and 
Airmen's  Home  (USSAH)  and  United 
States  Naval  Home  (USNH).  The  AFRH 
Resident  Fee  Maintenance  System  will 
be  used  in  a  matching  program  with  the 
SSA  Master  Beneficiary  Records  and 
Supplemental  Security  hicome  Records. 
Residents  of  the  AFRH  are  required  by 
24  U.S.C.  414  to  pay  a  percentage  of 
their  Federal  payments,  including 
Social  Security;  thus,  the  AFRH  will  use 
the  SSA  data  to  verify  the  benefit 
earnings  information  currently  provided 
by  the  residents,  and  identify  any 
unreported  recipients  of  benefit 
payments.  A  computer  matching  is  the 
most  efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  of  accomplishing  this 
requirement. 

"The  matching  agreement  and  an 
advance  copy  of  this  notice  were 
submitted  on  January  6. 1994.  to  the 
Committee  on  Government  Operations 
of  the  United  States  House  of 
Representatives,  the  Committee  on 
Govemmenta!  Affairs  of  the  United 
States  Senate,  and  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affeirs.  Office  of  Management  and 
Budget.  The  matching  program  is 
subject  to  review  by  Congress  and  OMB 


and  shall  not  become  effective  until  that 

review  period  has  elapsed. 

Dennis  W.  Jahnigen. 

Armed  Forces  Retirement  Home  Board  Chair 

Computer  Matching  Program  between 
the  Armed  Forces  Retirement  Home 
and  the  Social  Security  Administration 

A.  Participating  agencies:  AFRH  and 
SSA. 

B.  Purpose  of  the  matching  program: 
The  purpose  of  this  computer  matching 
program  is  to  identify  and  verify  the 
gross  Social  Security  benefit  earnings  of 
each  resident  of  the  AFRH.  This  is 
necessary  to  properly  assess  correct 
resident  fee  amounts,  which  is  required 
by  24  U.S.C.  414  to  be  a  fixed 
percentage  of  residents'  Federal 
payments,  including  Social  Security 
payments. 

C.  Authority  for  conducting  the 
matching  program:  The  Armed  Forces 
Retirement  Home  Act  of  1991.  24  U.S.C. 
401-441,  requires  the  Directors  of  the 
USSAH  and  USNH.  which  are 
incorporated  under  the  Armed  Forces 
Retirement  Home,  to  collect  from  each 
resident  a  monthly  resident  fee.  The  fee 
is  a  fixed  percentage  of  residents' 
Federal  payments,  including  Social 
Security  payments. 

D.  Records  to  be  matched:  The  SSA 
records  involved  in  the  match  are  the 
Supplemental  Security  Income  Record. 
HHS/SSA/OSR.  09-60-0103.  and  the 
Master  Beneficiary  Record,  HHS/SSA/ 
OSR,  09-60-0090  (both  last  published 
at  58  FR  35025  (June  30, 1993)).  The 
AFRH  will  provide  a  magnetic  finder 
file  established  from  the  AFRH  Resident 
Fee  Maintenance  System. 

E.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either  within  40  days,  and  the  30  day 
public  notice  period  for  comment  has 
expired  for  this  Federal  Register  notice 
with  no  significant  adverse  public 
comments,  this  computer  matching 
program  becomes  effective  and  the 
respective  agencies  may  begin  the 
exchange  of  data  at  a  mutually  agreeable 
time  and  will  be  repeated  on  a 
semiannual  basis.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  SSA 
and  AFRH,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 


F.  Address  for  receipt  of  pubhc 
comments  or  inquiries:  Administrative 
Officer,  Administration  Division, 
Resource  Management  Directorate,  U.S 
Soldiers'  and  Airmen's  Home. 
Washington.  DC  20317-0002.  f202l  722- 
3230. 

|FR  Doc.  94-1298  Filed  1-19-94;  845  amj 
BILLWO  COOC  SZSO-OI-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Putillc  Meeting  of  tt>e  Iowa 
Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Iowa  Advisory 
Committee  to  the  Commission  will  meet 
on  Friday,  February  18. 1994.  from  10 
a.m.  until  2  p.m.  at  the  Hotel  Fort  Des 
Moines.  1000  Walnut  Street.  Des 
Moines.  Iowa  50309.  The  purpose  of  the 
meeting  is  orientation  of  new  members 
and  planning  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  816^26-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  12. 1994. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordinatiofi'f!?ntt^ 
[FR  Doc.  94-1285  Filed  1-19-94;  8:45  am) 

BILUNC  COOE  tSaS-OI-P 


Agenda  and  Put>lic  Meeting  of  the 
Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  th^t  the  Louisiana 
Advisory  Committee  to  the  Commission 
will  meet  on  Thursday,  February  3, 
1994,  from  6  p.m.  until  8  p.m.  at  the 
Doubletree  Hotel.  Shadows  Room.  300 
Canal  Street.  New  Orleans,  Louisiana 
70130.  The  purpose  of  the  meeting  is  to 
discuss  and  plan  for  future  SAC 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office.  816-426-5253 


4» 
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426-5009).  Hearing-impaired 
ho  will  attend  the  meeting 
e  the  services  of  a  sign 
nterpreter  should  contact  the 
)fric8  at  least  five  (5)  working 
B  the  scheduled  date  of  the 

ting  will  be  conducted 

0  the  provisions  of  the  rules 

tions  of  the  Commission. 

Vashington,  DC,  January  11, 1994. 

uriey, 

nal  Programs  Coordination  Unit. 

-1286  Filed  1-19-94;  8:45  am) 

4335-01-P 


id  Public  Meeting  of  the 
idvisory  Committee 

hereby  given,  pursuant  to 
onsof  the  rules  and 
;  of  the  U.S.  Commission  on 
s,  that  the  Missouri  Advisory 

to  the  Commission  will  meet 
jy,  February  10.  1994.  from  6 

9  p.m.  at  the  Marriott 
Dwntown  Hotel,  1  Broadway, 
Missouri  63102.  The  purpose 
ing  is  to  plan  for  future 

jesiring  additional 
1,  or  planning  a  presentation 
mittee,  should  contact 
enkins.  Director  of  the 
iional  Office,  816-426-5253 
J26-5009).  Hearing-impaired 

10  will  attend  the  meeting 
( the  services  of  a  sign 
iterpreter  should  contact  the 
ffice  at  least  five  (5)  working 
I  the  scheduled  date  of  the 

!ing  will  be  conducted 

I  the  provisions  of  the  rules 

ions  of  the  Commission. 

Washington,  DC,  January  12, 1994. 

Jxley, 

lal  Programs  Coordination  Unit. 

1287  Filed  1-19-94;  8:45  am) 

SJM-01-P 


d  Public  Meeting  of  the 
visory  Committee 

hereby  given,  pursuant  to 
jns  of  the  rules  and 
of  the  U.S.  Commission  on 
i.  that  a  meeting  of  the 
visory  Committee  to  the 
n  will  convene  at  9:30  a.m. 
1  at  12  noon,  on  Friday. 
1, 1994,  at  the  Corporate 
ithwest  Gas  Company,  5241 
mtain  Road,  Las  Vegas. 
.30.  The  purpose  of  the 
■eview  current  civil  rights 


developments  in  the  State  and  plan 
future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Margo 
Fiscevich  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-05081.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  January  11. 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-1288  Filed  1-19-94;  8:45  am) 

BtLUNG  CODE  U3S-01-P 


DEPARTMEFfT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Femtosecond  Systems,  Inc.; 
Prospective  Grant  of  Exclusive  Patent 
License 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 

ACnON:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"'). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
co-exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  5,172.064.  titled. 
"Calibration  System  for  Determining  the 
Accxiracy  of  Phase  Modulation  and 
Amplitude  Modulation  Noise 
Measurement  Apparatus"  to 
Femtosecond  Systems,  Inc.,  having  a 
place  of  business  in  Columbia, 
Maryland.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program.  Building  221,  room  B-256. 
Gaithersburg.  MD  20852. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  co-exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 


co-exclusive  license  may  be  granted 
unless,  within  sixty  days  from  the  date 
of  this  published  Notice.  NIST  receives 
written  evidence  and  argument  which 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

U.S.  Patent  5.172,064  relates  to  an 
apparatus  and  method  for  determining 
the  error  due  to  inherent  PM  and  AM 
noise  in  a  noise  measurement  device. 
The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  57.  No.  158  (August  14, 
•  1992).  A  copy  of  the  patent  application 
may  be  obtained  from  NIST  at  the 
foregoing  address. 

Dated:  January  12, 1994. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  94-1388  Filed  1-19-94;  8:45  ami 

BILUNG  COOE  3$10-1)-M 


Radcal  Corp.,  Prospective  Grant  of     • 
Exclusive  Patent  License 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license.  . 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  08/021,232,  titled  "Method 
and  Apparatus  for  Precisely  Measuring 
Voltages  Applied  to  X-Ray  Sources"  to 
Radcal  Corporation,  having  a  place  of 
Business  in  Monrovia.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology.  Technology 
Development  and  Small  Business 
Program.  Building  221,  room  B-256, 
Gaithersburg,  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  Ucense  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C  209  and  37  CFR  404.7. 

U.S.  Patent  Application  Serial  No.  08/ 
021,232  provides  a  method  of  precisely 
measuring  the  accelerating  voltage 
applied  to  an  x-ray  tube  using  a  simple 


I 

Federal  Register  /  Vol.  59,  No.  13  /  Thursday.  January  20,  1994  /  Notices  3073 


apparatus  with  a  direct  reading  taken 
from  a  spectrographic  image  of  the 
radiation  produced  by  the  x-ray  tube. 
The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  58.  No.  93  (May  17, 1993). 
A  copy  of  the  patent  application  may  be 
obtained  from  NIST  at  the  foregoing 
address. 

Dated:  January  12. 1994. 
Samuel  Kramer. 

Associate  Director. 

(FR  Doc.  94-1389  Filed  1-19-94;  8:45  am) 

BtLUNO  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Ser/ice  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  of  five 
applications  for  modifications  to 
scientific  research  and  enhancement 
permits  (P211E.  P503E,  P503F.  P503G, 
and  P503H). 

Notice  is  hereby  given  that  the  Oregon 
Department  of  Fish  and  Wiidlife 
(ODFW)  has  applied  in  due  form  for  a 
modification  to  Permit  847  (P211E).  and 
the  Idaho  Department  of  Fish  and  Game 
(IDFG)  has  app)ied  in  due  form  for 
modifications  to  Permits  862  (P503E). 
863  (P503F).  864  (P503G),  and  865 
(P503H)  to  take  listed  Snake  River 
sockeye  salmon  {Oncorhynchus  nerka) 
and  Snake  River  spring/summer  and  fall 
Chinook  salmon  (O.  tshawytscha)  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  Parts  217-227). 

Permit  847,  issued  on  May  28,  1993 
(58  FR  32913).  authorizes  ODFW  to  take 
listed  Snake  River  spring/summer 
Chinook  salmon  for  broodstock  for  a 
period  of  five  years  at  ODFW's  Imnaha 
River  Facility.  The  modification  request 
is  for  the  release  of  spring/summer 
Chinook  salmon  in  1994  only. 

Permits  862,  863,  864,  and  865,  issued 
on  July  14. 1993  (58  FR  40114) 
authorize  IDFG  to  take  listed  Snake 
River  spring/summer  chinook  salmon 
for  broodstock  for  a  period  of  one  year. 
The  modification  requests  are  for  the 
release  of:  (1)  Pahsimeroi  River  summer 
chinook  salmon  from  the  Pahsimeroi 
Fish  Hatchery  (862);  (2)  South  Fork 
Salmon  River  summer  chinook  salmon 
frt>m  the  McCall  Fish  Hatchery  (863):  (3) 
East  Fork  Salmon  River  spring  chinook 
salmon  from  the  Sawtooth  Fish 
Hatchery  (864);  and  (4)  Upper  Salmon 
River  spring  chinook  salmon  from 


Sav\'tooth  Fish  Hatchery  (865).  The 
modification  requests  are  for  the  release 
of  spring/summer  chinook  salmon  in 
1994  only. 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Services.  1335  East- 
West  Hwry.,  Silver  Spring.  MD  20910. 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service.  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322):  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service.  911  North  East  lllh 
Ave.,  room  620.  Portland,  OR  97232 
(503-230-5400). 

Dated:  January  10. 1994. 
WiUiam  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
[FR  Doc.  94-1289  Filed  1-19-94;  8:45  ami 

BILUNG  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  ttie  Special 
Access  and  Special  Regime  Programs 

January  12, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  denying  the 

right  to  participate  in  the  Special  Access 

and  Special  Regime  Programs. 

EFFECTIVE  DATE:  January  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Mikoh 
Apparel  and  Zeeman  Manufacturing  are 
in  violation  of  the  requirements  set  forth 
for  participation  in  the  Special  Access 
and  Special  Regime  Programs. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs,  effective  on 
January  4. 1994,  to  deny  Mikoh  Apparel 
and  Zeeman  Manufacturing  the  right  to 
participate  in  the  Special  Access  and 
Special  Regime  Programs,  for  a  period  of 
one  year,  from  January  4. 1994  through 
January  3, 1995. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11,  1986;  52  FR 
26057,  published  on  July  10,  1987;  and 
54  FR  50425,  published  on  December  6. 
1989. 

Requirements  for  participation  in  the 
Special  Regime  Program  are  available  in 
Federal  Register  notices  53  FR  15724. 
published  on  May  3. 1988;  53  FR  32421. 
published  on  August  25. 1988;  53  FR 
49346.  published  on  December  7, 1988; 
and  54  FR  50425,  published  on 
December  6, 1989. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  12. 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  determined  that  Mikoh  Apparel  and 
Zeeman  Manufacturing  are  in  violation  of  the 
requirements  for  participation  in  the  Special 
Access  and  Special  Regime  Programs. 

Effective  on  January  4, 1994,  you  are 
directed  to  prohibit  Mikoh  Apparel  and 
Zeeman  Manufacturing  firom  further 
participation  in  the  Special  Access  and 
Special  Regime  Programs,  for  a  period  of  one 
year,  from  January  4, 1994  through  January 
3, 1995.  Goods  accompanied  by  Form  ITA- 
370P  which  are  presented  to  U.S.  Customs 
for  entry  under  the  Special  Access  and 
Special  Regime  Programs  will  no  longer  be 
accepted.  In  addition,  for  the  period  January 
4, 1994  through  January  3. 1995.  you  are 
directed  not  to  sign  ITA-370P  forms  for 
export  of  U.S.-formed  and  cut  fabric  for 
Mikoh  Apparel  and  Zeeman  Manufacturing. 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  94-1403  Filed  1-19-94:  8:45  am) 
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AUTHORTTY  FOR  MAIKTENANCE  Of  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MANTAMED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  determine  which 
individuals  should  have  access  to 
classified  material  and  to  be  able  to 
transfer  clearances  to  other  facilities  for 
visitor  control  purposes. 

DOE — to  determine  eligibility  for 
security  clearances. 

Other  Federal  and  State  agencies — to 
determine  eligibility  for  security 
clearances. 

POLICIES  AND  PRACTICES  FOR  STORmO, 
RrmiEVINO,  ACCESSWG,  RETAINtNG,  AND 
DISPOSiNO  Of  RECORDS  N  THE  SYSTEM: 

STORAGE: 

Pap>er  records,  magnetic  disk,  and 
computer  printouts. 

RETWEVABmrr. 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled^ 
access  area. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700.  Washington,  DC  20004-2901. 
Attention:  Security  Management  Officer. 

NOTIFKATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NW.,  suite  700. 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
ofbirth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure  above, 
except  individual  must  show  official 


photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

C0NTEST1NQ  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals.  Questionnaire  for 
Sensitive  Positions  (SF-a6),  agency 
files,  official  visitor  logs,  contractors, 
and  DOE  Personnel  Security  Branch. 

SYSTEM  EXEMPTED  FROM  CERT  AM  PW}V»0NS 
OF  THE  ACT: 

None. 
DNFSB-2 

SYSTEM  NAME: 

Administrative  and  Travel  Files. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW., 
Washington.  DC  20004-2901. 

categories  of  mnviduals  covered  by  the 
system: 

Employees  and  applicants  for 
employment  with  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 
Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 
information  requests; 

(3)  Authorizations  for  overtime  and 
night  differential; 

(4)  Credit  cards  and  telephone  calling 
cards  issued  to  individuals; 

(5)  Destirvation,  itinerary,  mode  and 
purpose  of  travel; 

(6)  Date(s)  of  travel  and  all  expenses; 

(7)  Passport  number; 

(8)  Request  for  advance  of  funds,  and 
voucher  with  receipts; 

(9)  Travel  authorizations: 

(10)  Name,  address,  social  security  •  . 
number  and  birth  date; 

(11)  Employee  parking  permits; 

(12)  Employee  public  transit  subsidy 
applications  and  vouchers. 

AUTHORrrY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTME  USES  Of  RECORDS  MAINTAINED  M  THE 

SYsrai,  MCLuomc  categories  of  users  and 

THE  PUI»>OSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks, 
and  issue  savings  bonds. 
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Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Governments — To 
process  state  and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Department  of  Labor — To  process 
Workmen's  Compensation  claims. 

Department  of  Defen.se — Military 
Retired  Pay  Offices — To  adjust  Military 
retir«ment. 

Savings  Institutions — To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers — To  process 
insurance  claims. 

General  Accounting  Office — Audit — 
To  verify  accuracy  and  legality  of 
disbursement. 

Vetorans  Administration — ^To  evaluate 
veteran's  benefits  to  which  the 
individual  may  be  entitled. 

States'  Departments  of  Employment 
Security — ^To  determine  entitlement  to 
unemployment  compensation  or  other 
state  benefits. 

Travel  Agencies — To  process  travel 
itineraries. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETRIEVmO,  ACCESStNO,  RETAINING,  AND 
DISPOSiNQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABIUTV: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTXM  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700,  Washington,  DC  20004-2901, 
Attention:  Chief  Administrative  Officer. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-2  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 


Defense  Nuclear  Facilities  Safety  Board, 
625  Indiaua  Avenue,  NW.,  suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  timekeepers, 
official  personnel  records,  GSA  for 
accounting  and  payroll,  OPM  for  official 
personnel  records,  IRS  and  State 
officials  for  withholding  and  tax 
information,  and  travel  agency  contract. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DNFSB-3 
SYSTEM  name: 

Drug  Testing  Program  Records — 
DNFSB. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Primary  System:  Division  of 
Personnel,  IDefense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW., 
Washington.  DC  20004-2901.  Duplicate 
Systems:  Duplicate  systems  may  exist, 
in  whole  or  in  part,  at  contractor  testing 
laboratories  and  collectipn/evaluation 
facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DNFSB  employees  and  applicants  for 
employment  with  the  DNFSB. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  of 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate;  additional 
information  supplied  by  DNFSB 
employees  or  employment  applicants  in 
challenge  to  positive  test  results; 
information  supplied  by  individuals 
concerning  alleged  drug  abuse  by  Board 
employees  or  contractors;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  Executive  Order  12564;  September 
15, 1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987,  Pub.  L. 
100-71, 101  Stat.  391,  468-^71,  codified 
at  5  U.S.C.  section  7301  note  (1937). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers 
within  the  agency; 

(2)  To  initiate  counseling  and 
rehabilitation  programs; 

(3)  To  take  personnel  actions; 

(4)  To  take  personnel  security  actions; 
and 

(5)  For  statistical  purposes. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCESSING,  RETAINING,  AND 
DtSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders.  Additionally,  records  used 
for  initiating  a  random  drug  test  are 
maintained  on  the  Random  Employee 
Selection  Automation  System.  This  is  a 
stand-alone  system  resident  on  an  IBM 
PS/2  computer  and  is  password- 
protected. 

RETRIEVABttJTY: 

Records  maintained  in  file  folders  are 
indexed  and  accessed  by  name  and 
social  security  number.  Records 
maintained  for  random  drug  testing  are 
accessed  by  using  a  computer  data  base 
which  contains  employees'  names, 
social  security  numbers,  and  job  titles. 
Employees  are  then  selected  from  the 
available  pool  by  the  computer,  and  a 
list  is  given  to  the  Drug  Program 
Coordinator  of  employees  and  alternates 
selected  for  dmg  testing. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Personnel  are  stored  in 
an  approved  security  container  under 
the  immediate  control  of  the  Director, 
Division  of  Personnel,  or  designee. 
Records  in  laboratory/collection/ 
evaluation  facilities  will  be  stored  under 
appropriate  security  measures  so  that 
access  is  limited  and  controlled. 

RETENTION  AND  DISPOSAL: 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  filed  in  the  Division  of 
Personnel  will  be  retained  and  retrieved 
as  indicated  under  the  Retrievability 
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,  or  by  other  approved 
lelhods.  Positive  test  results 
intained  through  the 
1  of  any  administrative  or 
oceedings,  at  which  time  they 
itroyed  by  shredding,  or  by 
oved  disposal  methods, 
live  specimens  will  be 
according  to  laboratory/ 
procedures, 
ive  specimens  will  be 
d  throi'gh  the  conclusion  of 
itive  or  judicial  proceedings. 

AG£j;  ANO  ASORESS: 

Nuclear  Facilities  Safety 
1  Indiana  Avenue.  .NW.,  suite 
ington,  DC  20004-2901, 
Director  of  Personnel. 

t  PROCEO'J'lE: 

;  by  an  individual  to 

if  DNFSB-3  contains 

n  ahout  htm/her  shoijld  be 

1  Dirvctor  of  Personnel. 

uclear  Facilities  Safety  Board, 

a  Avenut!.  NW.,  suite  700, 

n,  DC  20004-2901.  Required 

5  information:  Complete 

al  security  number. 

ESS  PHOCEDURE: 

Notification  procedures 
ept  individual  must  show 
ofo  identification,  such  as 
r:se  or  government 
ion  before  viewing  re<;ords. 

RECORD  procedure: 
Notification  procedures 


RECOftO  SOURCE  CATEGORIES: 

DNFSB  employees  and  employment 
applicants  who  have  been  identified  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/ or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors;  DNFSB  contractors  for 
proceeding,  including  but  not  limited 
to,  specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
DNFSB  staff  administering  the  drug 
testing  program  to  ensure  the 
achievement  of  a  drug- free  \^orkplace. 

SYSTEM  EXE3IPTEO  FROM  CERTAM  PQOVtSiONS 
Of  THE  ACT: 

Pursuant  to  5  U.S.C  552a(k)(5).  the      ' 
Board  has  exempted  portions  of  this 
system  of  records  bom  5  U.S.C 
552a(c)(3).  (d),  (e)(1),  (e)(4)(a.  (H),  and 
(]),  and  (f).  The  exemption  is  invoked  for 
information  in  the  system  of  records 
which  would  disclose  the  identity  of  a 
person  who  has  supplied  information 
on  drug  abuse  by  a  Board  employee  or 
contractor. 

0NFSB-<4 

SYSTEM  NAME: 

Personnel  Files. 

SYSTEM  CLASSmCATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW., 
Washington,  DC  20004-2901. 

CATEGORiES  OF  INDiVtOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  the  DNFSB,  including 
DNFSB  contracto.'^  end  consultants. 

CATEGORIES  OF  RECOflDS  tN  THE  SYSTEM: 

Records  concerning  the  following 
information: 

(1)  Name,  social  security  number,  sex, 
date  of  birth,  home  address,  grade  level, 
and  occupational  code 

(2)  Official  Personnel  Folders  (SF-66), 
Service  Record  Cards  {SF-7),  and  SF- 
171 

(.1)  Records  on  suggestions,  awards, 
and  bonuses 

{4)  Training  requests,  authorization 
data,  and  training  course  evaluations 

(5)  Employee  appraisals,  appeals, 
grievances,  and  complaints 

(6)  Employee  disciplinary  actions 

(7)  Employee  retirement  records 

(8)  Records  on  employment  transfer 

(9)  Applications  for  employment  with 
the  DNFSB    . 


AUTHOmrV  FOR  MAMTENAMCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROcrriNE  USES  of  records  maintameo  m  the 

SYSTEM,  MCLUOiNG  CATEGOfUES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

GSA — Maintians  official  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management — 
Transfer  and  retirement  records  and 
benefits,  and  collef,-tion  of  anonymous 
statistical  reports. 

Social  Security  Adm.inistration — 
Social  Security  records  and  benefits. 

Federal.  State,  or  Local  government 
agencies — For  the  purpose  of 
,  investigating  individuals  in  connection 
with,  security  clearances,  and 
administrative  or  judicial  proceedings. 

Private  Organizations— For  the 
purpose  of  verifying  employees' 
empioyment  status  with  the  DNFSB. 

POUCIES  AND  PRACTICES  FOR  STORtNG, 
RETRXYMO,  ACCESSmO,  RETABMNQ.  ANO 
DiSPCSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABILmr: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need-to- know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Boa.-d 
directives  and  Federal  guidelines. 

RETOfnON  ANO  DiSPCSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Artiiives  and  Records 
Administration.  Washington,  DC 
Records  within  DNFSB  are  destroyed  by 
shredding  or  burning,  as  eppropricte. 

SYSTEM  MA.HAOEA  AND  AOOPESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700.  Washington.  DC  20004-2901. 
Attention:  Director  of  Personnel. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB— 4  contains 
information  about  him/her  should  be 
directed  to  Director  of  Personnel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  suite  700. 
Washington.  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individua)  must  show 
official  photo  identification,  such  es 
driver  license  or  government 
identification  before  viewing  records. 

C0NTEST1NQ  RECORC  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOUnCC  CATEGORCS: 

Subject  individuals,  official  personnel 
records.  GSA.  OPM  for  official 
j)ersonnel  records.  State  employment 
agencies,  educational  institutions,  and 
supervisors.         * 

SYSTEM  EXEMPTED  FROM  CERT  AM  PROVIStONS 
or  THE  act: 

None. 
Dr«FSB-6 
SYSTEM  name: 

Personnel  Radiation  Exposure  Files. 

sh;ur(Ty  CLASSincATiON: 
Unclassified  materials. 

SYSTEM  location: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW, 
Washington.  DC  20004-2901. 

CATEOORtES  Of  MDNnOUALS  COVERED  BV  TME 

system: 

DNFSB  employees,  contractors,  and 
consultants. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personnel  folders  containing  radiation 
exposure  and  whole  body  count, 
including  any  records  of  mandatory 
training  associated  with  site  work  or 
visits. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Notional  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  by  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROOTiNE  USES  OF  RECORDS  MAWTAWEO  IN  TME 
SYSTEM,  MCLUOiNG  CATOORCS  Of  USERS  AND 
TtiE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  monitor  radiation 
exposure  of  its  employees  and 
contractors. 

DOE — to  monitor  radiation  exposure 
of  visitors  to  the  various  DOE  facilities 
in  the  United  States. 

Other  Federal  and  State  Health 
Institutions — To  monitor  radiation 
exposure  of  DNFSB  personnel. 


POUCICS  AND  PRACTICES  FOR  STORINO. 
RETRIEVING.  ACCESSMQ.  RETAPONQ,  AND 
OlSPOSiNG  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVAgJUTY: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

RETENTION  AND  DISPOSAU 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700.  Washington.  DC  20004-2901. 
Attention:  Se*::urity  Management  Officer. 

NomcATioN  procedure: 

Requests  by  an  individual  to 
determine  if  DNreB-5  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safiety  Board, 
625  Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

[RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  proceduse  above, 
except  individual  must  show  oHicial 

fjhoto  identification,  such  as  driver's 
icense,  passport,  or  government 
identification  before  viewing  records. 

CONTESTINa  RECORD  PROCEDURE: 

Same  as  Record  .Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  previous 
employee  records,  DOE  contractors'  film 
badges,  whole  body  counts,  bioassays 
and  dosimetry  badges. 

SYSTEM  EXEMPTED  FROM  CCRTAW  PROVtSMMS 
or  THE  act: 

None. 

Dated:  January  14, 1994. 
)oha  T.  CoDway, 
Chairman. 

FFR  Doc.  94-1378  Filed  1-19^94;  »:45  am) 
BUJNO  COOC  M29-KO-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
January  26, 1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  opien  to  the 
public  and  scheduled  to  begin  at  1  p.m. 
in  the  Coddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton.  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10  JO  a.ra.  at 
the  same  location  and  will  include 
discussions  concerning  the 
Commission's  Special  Protection  Waters 
proposed  non-point  source  regulations 
and  funding  and  Pennsylvania 
municipalities'  compliance  with 
Commission  water  conservation 
,<plumbing  fixture  requirements. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approral  of  the 
Following  ProiectB  Pursuant  to  Article 
10.3,  Article  11  astdfm  Section  3JI  of 
the  Compact 

1 .  Merrill  Creek  Owners  Group 
(MCOG)  D~77-110CP  (Amendment  4). 
A  Resolution  to  include  an  additional 
designated  unit  (Metropolitan  Edison 
Company's  Portland  Unit  ."i,  an  oil/gas 
fueled  combustion  turbine  electric 
generating  unit)  to  the  list  of  designated 
units  which  is  incxuporaled  in  the 
MCOG  docket.  Table  A  (Revision  4), 
attached  to  the  Resolution,  replaces 
Table  A  (Revision  3). 

2.  Citgo  AsphaH  Befinir.g  Company 
D-9J-34.  A  surface  wa!er  withdrawal 
project  for  provision  of  up  to  0.183 
million  gallons  per  day  (mgd)  of  water 
for  steam  generation  and  other  uses  at 
the  applicant's  asphalt  refining  facility. 
The  applicant  proposes  lo  withdraw 
wufer  from  Mantua  Cr»?ek  adjacent  to  the 
refinery  located  near  the  confluentje  of 
Mantua  Creek  with  the  De'awa;e  River, 
in  West  Deptford  Township,  GIouc  e5.ter 
County,  New  Jersey. 

3 .  Boroagh  of  Richlon  d  D-92- 1  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  1.3  million  gallons  {rr.g)/30  days  of 
water  to  the  applicant's  distribution 
system  from  existing  Well  No.  5,  and  to 
retain  the  existing  withdrawal  limit 
from  all  wells  of  5.2  rr>g/30  days.  The 
project  is  located  in  Miilcreek 
Township.  Lebanon  County, 
Pennsylvania. 
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I  Water  Company  D-92-47 
ation  to  consolidate  all 
ly  owned  and  operated  by 
Water  Company  (AWC) 
jrehensive  docket.  Well 
-4  were  previously 
ler  the  ownf  rship  of  the 
ndustrial  Park  Water 
Docket  Nos.  D-65-1J6  CP 
>  CP.  The  r'--mainin>;  wells 
d  under  AWC  ownersiiip. 
•C-5  and  AWC-6  by 
-71-205  CP.  Well  Nos. 
/  Docket  No.  D-73-194  CP, 
.  AWC-11  and  AWC-13  by 
)-78-77  CP  and  D-80-73 
!ly.  The  proposed  total 
nut  of  3 1 .5  mg/30  days  is 
existing  total  allocation  of 
The  project  is  located  in 
ence  Township, 
County,  in  the 
Pennsylvania  Ground 
ed  Area. 

burg  Water  District  D-92- 
plication  for  approval  of  a 
withdrawal  project  to 
4.11  mg/30  days  of  water 
'sburg  Water  District 
ystem  from  new  Well  No. 
t  the  withdrawal  from  all 
mg/30  days.  The  project  is 
i  Town  of  Tusten.  Sullivan 
York. 

en  Township  Municipal 
93-11  CP.  An  application 
Df  a  ground  water 
iroject  to  supply  up  to  3.36 
if  water  to  the  applicant's 
ribution  system  from 
Nos.  PW-l  and  PW-2.  and 
'ithdrawal  from  the 
em  wells  (Well  Nos.  2.  3 
)  mg/30  days.  The  project 
Perkiomen  Towrnship. 
County,  in  the 


Southeastern  Pennsylvania  Groimd 
Water  Protected  Area. 

7.  Purex  Industries  D-93-34(G)  &  D- 
93-34(D).  An  application  for  approval  of 
a  ground  water  withdrawal  and 
treatment  project  of  up  to  11.23  mg/30 
days  of  water  from  the  applicinl's 
ground  water  reinndiation  system  from 
new  Well  Nos.  RW-1  through  RW-13. 
and  to  linat  the  withdrawal  from  all 
wells  to  11  23  mg/30  days.  Ground 
water  will  be  withdrawn  by  the  13 
remediation  we!!s  at  an  average  and 
maximum  combined  rate  of  130  and  200 
gpm,  respectively,  as  described  in 
Docket  No.  D-Q3-34(G).  The  water 
withdrawn  v,  ill  be  treated  by  filtration, 
ultra-violot  pcro.xidation  and  air- 
stripping  prior  to  return  to  the  ground 
water  via  large  diameter  recharge  wells. 
as  described  in  Docket  D-93-34(D).  The 
project  is  located  in  the  City  of  Millville. 
Cumberland  County.  New  Jersey. 

8.  Ashland  Chemical  Inc.  D-93-48. 
An  application  to  replace  the 
withdrawal  of  water  from  Well  No.  3  in 
the  applicant's  water  supply  system 
which  has  become  an  unreliable  source 
of  supply.  The  applicant  requests  that 
the  withdrawal  from  replacement  Well 
No.  4  be  limited  to  3.4  mg/30  days,  and 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  8.7  mg/30  days.  The 
project  is  located  in  Glendon  Borough. 
Northampton  County.  Pennsylvania. 

9.  MacAndrews  &■  Forbes  Company  D- 
93-58.  An  application  to  upgrade  and 
modify  the  applicant's  existing  0.36 
mgd  industrial  wastewater  treatment 
plant  (IWTP)  by  providing  a  fdtration 
unit  for  reducing  suspended  .solids  in 
the  treated  effluent.  The  IWTP  serves 
only  the  applicant's  licorice  extract 
manufacturing  operations  at  the  plant 
site  located  on  Jefferson  Avenue 
between  3rd  Street  and  the  Delaware 


River  in  the  City  of  Camden,  Camden 
County,  New  Jersey.  The  treated  effluent 
will  continue  to  discharge  to  the 
Delaware  River  via  the  existing  outfall 
in  Water  Quality  Zone  3. 

10.  Lake  Adventure  Community 
Association  D-93-62.  A  project  to 
upgrade  and  expand  the  applicant's 
existing  0.065  mgd  secondary  sewage 
treatment  plant  (STP)  aad  provide  a 
0.16  mgd  capacity  S'TP  with  tertiary 
filtration.  An  existing  malfunctioning 
seepage  bed  discharge  system  will  bo 
discontinued.  The  e.xisting  spray 
irrigation  system  will  continue  in  use 
but  with  the  addition  of  a  seasonal 
alternate  surface  water  discharge 
(primarily  for  winter  discharge)  to  an 
unnamed  tributary  in  the  Birchy  Creek 
Watershed  in  Dingman  Township,  Pike 
County,  Pennsylvania.  The  proposed 
STP  will  continue  to  serve  the 
applicant's  residential  development  in 
Dingman  Towmship  situated 
approximately  one-half  mile  south  of 
Interstate  Route  84  and  near  the  western 
boundary  of  Dingman  Township. 

11.  Sun  Pipe  Line  Company  D-93-64. 
A  project  to  construct  a  petroleum 
products  pipeline  which  will  cross  the 
Delaware  River  between  Paulsboro 
Borough,  Gloucester  County,  New  Jersey 
and  Tinicum  Township.  Delaware 
County,  Pennsylvania.  There  will  also 
be  a  crossing  of  the  Schuylkill  River  in 
Philadelphia,  Pennsylvania,  just  north 
of  Interstate  Route  95  and  a  crossing  of 
Raccoon  Creek  in  Logan  Township. 
Gloucester  County,  New  Jersey.  All 
crossings  will  be  done  via  directional 
drilling  with  no  excavation  in  the  river 
beds.  The  proposed  crossings  will 
provide  interconnections  for  a  21-mile 
length  of  petroleum  product  pipeline 
serving  Sun  Oil  Company's  Marcus 
Hook  and  Philadelphia  refineries. 


IS  FOR  Approval  for  Extension  of  the  Expiration  Dates  of  the  Following  Ground  Water  Dockets 

AND  Protected  Area  Permits 


mbers 


lenewal  2  . 

lenewal  2 

lenewal  ... 

lenewal  ... 
lenewal  .. 

Renewal  .. 


i 


Docket  name 


Middletown  Twp  Water  & 

Sewer  Dept. 
Warminster   Municipal  Au- 

ttwrity. 
Citizens  Utilities  Water  Co 

of  PA. 

Borough  of  Roosevelt 

Borough  of  Ambler  

Tetford  Borough  Authority  . 
Citizens     Utilities     Home 

Water  Company. 
C.S.  Water  &  Sewer  Conv 

pany. 
Borough  of  Collingswood  .. 
Northeast  Land  Company  . 


Municipality 


Middletown  Twp  

Warminster  Twp  

Spring  Twp  

Roosevelt  Boro/ 

Lower  Gwynedd  Twp 
Upper  Dublin  Twp  .... 

Hilltown  Twp  

East  Pikeland  Twp  .. 

Lackawaxen  Twp 

Collingswood  Boro  .. 
KKjder  Twp  


County 


Bucks 

Bucks  

Berks  

Monmouth  .. 

Montgomery 

Bucks  

Chester 

Pike  

Camden 

Cartxm 


State 


PA 

PA 

PA 

NJ 

PA 
PA 
PA 

PA 

NJ 
PA 


Current  ex- 
piration 


02/2a'95 

02/20/96 

06/27/95 

08/02/96 

02/28/95 
09/28/93 
12/11/96 

04/26/94 

06/28/94 
04/26/94 


Proposed  expi- 
ration 


02/28/2000 

02/20/2001 

06/27/2000 

08/02/1999 

02/28/2000 
09/28/1998 

12/11/2001 

04/26/1999 

06/28/1999 
04/26/1999 
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APPLICATIONS  FOR  APPROVAL  FOR  EXTENSION  OF  THE  ExPtRATWN  DATES  OF  THE  FOUOVWNG  GROUND  WATER  DOCKETS 

AND  Protected  Area  Permtts— Continued 


Docket  numbere 


D-90-05  CP  .. 

D-90-111  CP 
D-90-12CP  .. 


D-90-68  CP 

D-90-e7CP 

D-92-63  CP 

D-84-03  CP  Renewal 


Docket  name 


Evansburg  Water  Com- 
pany. 

Town  of  Newton 

Cottegevttte-Trappe  Joint 
Waaler  Systcfn. 

Kiamesha  Ailesian  Spring 
Water  Ca. 

Walnmpoft  Authorty 

Grand  View  Hospital  

Sumrwt  HSI  Water  ALltw- 
Ity. 


Municipality 

Lower     Pro>Mdence    Twp/ 

Pertdomen  Twp. 

Town  of  Newton 

CoflegeviWe      BoroTTrappe 

Boro. 
Town  of  Thompson  .„ 

Walnulpon        BoTO/Lerugh 
Twp. 

West  RockhJU  Twp 

Summrt  HiU  Boro 


Courrty 

Montgomery 

Sussex 

Montgomery 

StAvan 

Noftharrpton 

Bucks  

Cartxm ......... 


State 


PA 

NJ. 
PA 

NV 

PA 

PA 
PA 


Cun«ntex- 


t2/1Z'95 

05/20/97 
0»26/95 

12/12y% 

01/16/96 

ot/zasa 
iz/iA.sa 


Proposed  expi- 
ration 

12/12/2000 

05/202002 
09/^6/2000 

12/12/2000 

01/1&2001 

QM20/20O3 

12^14/1988 


Documents  relating  to  these  items 
may  be  examined  at  tie  Commission's 
offices  Preliminary  dockets  are 
availabFe  in  single  copies  upon  request. 
Please  contact  George  C  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  bearing. 

Dated:  Jenuary  10. 1994. 
Susan  M.  Weisntan, 
Secretary.  • 
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DEPARTMENT  OF  EDUCATION 

National  Education  Goals  Panel; 
Meeting 

AGENCY:  National  Education  Goals 
Panel:  Education. 
ACTIOM:  Notice  of  meeting. 


StiMMARV:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committse  Act. 
DATES  AND  TIMES:  February  1, 1994  from 
1  p.m.  to  2:30  p.m. 

ADDRESSES:  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW.. 
Washington,  DC.  20004  in  the  Grand 
Ballroom,  Salon  1.  The  E  Street  (E  and 
14th)  entrance  to  the  Hotel  is  accessible 
for  the  di.sabled. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  National  Education  Goals  Panel. 
1850  M  Street.  NW.;  suite  270; 
Washington.  DC,  20001.  Telephone 
(202)  632-0952. 

SUPPLEMENTARY  INFORMATWM:  The 

National  Education  Coals  Panel  was 
created  to  monitor  and  report  annually 
to  the  President.  Governors  and 


Congress  on  the  progress  of  the  Nation 
toward  meeting  the  six  National 
Education  Goals  adopted  by  the 
President  and  Governors  in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  public  The  proposed  agenda 
includes  discussions  of  strategic  plans 
the  Panel  might  pursue  in  implementing 
legislatively  mandated  responsibilities. 

Records  are  kept  of  all  Panel 
proceedings,  and  are  available  for  public 
inspection  at  the  Goals  Panel  office  at 
1850  M  Street,  NW..  suite  270. 
Washington,  DC  2C036,  from  the  hours 
of  10  a.m.  to  5  p.m. 

D^ed:  )ani>Ai7  13, 1994. 
Henry  Sntkh, 

Assistant  Secretary  (Acting),  Office  of 
Intergovernmental  and  interagency Affaizs. 
CS.  Deportment  of  Education. 
[PR  Doc  94-1402  Filed  1-19-94;  8  45  am) 
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Offics  of  Special  Education  and 
Rehabilitative  Services 

Special  Studies  Program;  Final 
Priorities  for  Fiscal  Years  1994-1995 

AGENCY:  Education. 

ACTION:  Notirre  of  final  priorities  for 

Fiscal  Years  1994-1995. 


SUMMARY:  The  Secretary  announces  final 
priorities  for  the  Special  Studies 
program  to  ensure  effective  use  of 
program  funds  and  to  direct  funds  to 
areas  of  identiGed  need  during  fiscal 
years  1994  and  1995. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjourmnents.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FUKTNCf)  MFORMATION  CONTACT: 
Linda  GlideweB.  VS,  Department  of 


Education,  400  Maryland  Avenue,  SW., 
room  3524  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-9099.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.ni.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Studies  Program,  authorized  by 
section  618  of  Part  B  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended,  supports  studies  to 
evaluate  the  impact  of  the  IDEA, 
including  efforts  to  provide  a  free 
appropriate  public  education  and  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
disabilities.  The  results  of  these  studies 
must  be  included  in  the  annual  report 
submitted  to  the  Coiigress  by  the 
Department.  Section  618  also  authorizes 
the  Secretary  to  provide  technir.al 
assistance  to  participating  State  agencies 
in  the  implementation  of  the  study 
design,  analysis,  and  reporting 
procedures. 

On  June  8, 1993,  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  (Technical  Assistance 
to  State  Agencies  Participating  in  the 
State  Agency-Federal  Evaluation 
Studies  Program)  in  the  Federal 
Register  (58  FR  32207).  Also,  on  July  7. 
1993,  the  Secretary  published  a  notice 
of  proposed  priorities  for  the  Research 
in  Education  of  Individuals  with 
Disabilities  Program  in  the  Federal 
Register  (58  FR  36576).  In  response  to 
comments  received  on  the  latter 
announcement,  one  priority  under  the 
Research  in  Education  of  Individuals 
with  Disabilities  Program  is  being 
published  as  a  final  priority  under  the 
Special  Studies  Program. 

These  priorities  support  the  National 
Education  Goals  by  improving  our 
understanding  of  how  to  enable 
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Moreover,  funding  this  priority  under 
section  618  is  consistent  with  the 
previous  practice  of  the  Department. 
Examples  of  this  would  be  recent 
projects  under  which  (1)  the  State 
Educational  Agency  (SEA)  in  South 
Dakota  is  examining  the  extent  to  which 
integration  of  special  education  has 
been  achieved,  and  (2)  the  Colorado 
SEA  is  examining  the  effectiveness  of 
the  State's  "Standards-Based 
Education"  with  respect  to  students 
with  disabilities.  An  analysis  of  the 
Department's  rationale  for  dropping  the 
transition  studies  priority  from  the 
Research  package  is  also  set  forth  in  the 
Department's  responses  to  public 
comments  in  the  final  Research  package 
that  was  published  on  November  18, 
1993  (58  FR  60928). 

Finally,  the  Secretary  notes  that  the 
Notice  of  Proposed  Priority  for  the 
Special  Studies  program,  published  on 
June  8.  1993  (58  FR  32206-2208),  to 
which  there  were  no  public  comments, 
stated  the  Secretary  might  fund 
additional  priorities,  subject  to  meeting 
rulemaking  requirements. 

Changes:  This  priority  has  been 
removed  from  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program,  and  is  funded 
instead  as  a  final  priority  under  the 
Special  Studies  program. 

Comment:  One  commenter  requested 
that  the  term  "student  outcomes"  be 
further  defined  to  specify  domains  of 
concern  (such  as  educational, 
vocational,  social,  etc.)  and  that  there  be 
emphasis  placed  on  "learning"  as  an 
outcome  to  be  included  in  the  research. 

Discussion:  The  Secretary  agrees  that 
educational  outcomes  should  be  an 
essential  part  of  transition  planning  and 
programs.  The  Secretary  believes  that 
the  priority  as  written  places  emphasis 
on  educational  opportunities, 
instruction,  and  learning. 

Changes:  None. 

Comment:  One  commenter  identified 
several  existing  resources  for 
information  from  existing  transition 
projects  of  national  scope  that  should  be 
coordinated  in  order  to  avoid 
duplication  of  effort  by  the  study.  This 
commenter  also  recommended  that  the 
priority  should  include  mention  of  the 
services  available  through  the 
Department  of  Labor  and  the  Social 
Security  Administration. 

Discussion:  The  Secretary  agrees  with 
the  recommendations. 

Changes:  The  priority  is  changed  to 
allow  the  project  to  compile  extant 
information  in  order  to  avoid 
duplication  of  effort,  and  language  has 
been  added  referencing  the  agencies 
mentioned  by  the  commenter. 


Comment:  Two  commenters  urged  the 
Secretary  to  consider  whether  there 
should  be  multiple,  rather  than  single, 
awards  supported  under  this  priority. 
The  reasons  expressed  were  that 
multiple  awards  permit  inquiry  that 
targets  conditions  close  to  the  practice 
level,  permitting  examination  of  the 
complex  interaction  of  features  of 
policy,  procedure,  practice,  resources, 
history,  etc.,  thus  potentially  advancing 
greater  understanding  and  giving  greater 
external  validity  to  overall  findings.  The 
commenters  felt  that  the  recognized 
difficulties  of  multiple  awards  could  be 
overcome  by  a  requirement  to 
coordinate  the  information  so  that  it 
becomes  optimally  useful  from  the 
Federal  perspective. 

Discussion:  Given  the  current 
availability  of  funds  and  the  need  for  a 
national  perspective,  the  Secretary 
believes  that  a  single  award  is  the  most 
appropriate  choice  at  this  time. 

Changes:  None. 

Priorities: 

Under  34  CFR  75.105(c)(3))  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
these  competitions  only  applications 
that  meet  these  absolute  priorities: 

Absolute  Priority  1 — Technical 
Assistance  to  State  Agencies 
Participating  in  the  State  Agency- 
Federal  Evaluation  Studies  Program 

Background: 

Section  618(d)(1)  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
authorizes  cooperative  agreements 
between  State  agencies  and  the  U.S. 
Department  of  Education  to  evaluate  the 
impact  and  effectiveness  of  programs 
provided  for  under  the  Act.  These 
cooperative  agreements  are  awarded  on 
a  competitive  basis  to  State  educational 
agencies  or  other  State  agencies  that 
have  been  designated  by  the  Governor 
in  each  State  for  the  purpose  of 
administering  an  early  intervention 
program  under  part  H  of  IDEA.  The 
projects  funded  under  the  section 
618(d)(1)  authority  are  referred  to  as  the 
State  Agency-Federal  Evaluation 
Studies  projects. 

To  assist  State  agencies,  section 
618(d)(3)  of  IDEA  authorizes  the 
provision  of  technical  assistance  to  State 
agencies  in  the  implementation  of  the 
study  design,  analysis,  and  reporting 
procedures  of  studies  funded  by  the 
State  Agency-Federal  Evaluation 
Studies  projects. 

The  purpose  of  this  priority  is  to 
establish  a  center  for  the  provision  of 
technical  assistance  to  State  agencies  in 
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carrying  out  evaluation  studies  funded 
by  the  State  Agency-Federal  Evaluation 
Studies  projects  competition  (SAFES). 
The  intent  is  to  build  an  evaluation 
capacity  within  State  agencies  for  the 
purpose  of  generating  information  that 
is  usable  for  improving  programs  and 
services  for  children  and  youth  with 
disabilities.  The  Secretary  intends  to 
make  an  award  with  a  project  period  of 
up  to  36  months.  The  Secretary  may 
make  continuation  awards  for  two 
additional  years,  subject  to  the 
requirements  of  34  CFR  75.253(a),  and, 
under  34  CFR  75.234(a)(4),  the  Secretary 
will  assess  in  particular  the  continued 
need  for  the  center  awarded  under  this 
priority. 

Priority:  The  specific  goal  of  the 
center  is  to  support  the  development  of 
State  agencies'  technical  capacity  to 
carw  out  evaluation  studies  funded 
unaer  the  State  Agency-Federal 
Evaluation  Studies. 

The  center  must — 

(a)  Develop  a  diverse,  overall  portfolio 
of  technical  assistance  services  and 
products; 

(b)  Develop  with  each  State  agency  an 
individual  plan  for  technical  assistance 
that— 

(1)  Specifies  the  technical  assistance 
services  and  products  to  be  provided 
and  the  method  that  will  be  used  to 
deliver  the  technical  assistance  services 
and  products.  The  methods  of  technical 
assistance  must  be  based  upon  the 
needs  identified  in  the  individual 
technical  assistance  plans,  and  include, 
but  not  be  limited  to,  identification  and 
use  of  external,  specialized  consultants 
to  serve  the  project  throughout  the 
project  period,  and  networking  among 
projects  to  encourage  peer  support  and 
problem  solving;  and 

(2)  Considers  the  varying  needs  over 
the  life  of  the  project,  from  preliminary 
stakeholder  involvement  and  State 
support  for  the  study  to  dissemination 
and  utilization  of  study  results; 

(c)  Include  services  and  products 
based  on — 

(1)  An  analysis  of  technical  assistance 
needs  of  each  State  evaluation  project;  ■ 

(2)  Relevant  State  evaluation  project 
information  such  as  project  proposals 
and  negotiation  materials; 

(3)  An  analysis  and  syntheses  of 
cross-project  needs;  and 

(4)  An  analysis  of  the  Departments 
need  for  information  relevant  to  policy 
making; 

(d)  Arrange  for  the  delivery  of  the 
technical  assistance; 

(e)  Develop  and  disseminate  technical 
assistance  products; 

(f)  Disseminate  cross-project 
dissemination  products; 


(g)  Facilitate  networking  among 
projects  and  technical  assistance 
providers; 

(h)  Conduct  large  and  small  group 
meetings  to  deliver  technical  assistance; 

(i)  Develop  a  technical  assistance 
philosophy  that  is  based  upon 
consideration  of — 

(1)  The  environment  in  which  State 
agencies  are  operating  and  the 
challenges  in  conducting  evaluation 
studies  in  those  environments;  and 

(2)  The  need  of  the  Department  for 
valid  and  supportable  study  results  in 
order  to  provide  Congress  with 
information  for  policy  making;  and 

(j)  Develop  and  implement  an 
evaluation  plan  that  addresses  the 
effects  of  the  center's  activities  related 
to  its  impact  on  audiences  having  direct 
contact  with  Center  products, 
information,  and  activities,  as  well  as  its 
impact  on  the  capacity  of  State  agencies 
to  evaluate  the  impact  of  special 
education  programs  and  services. 

Absolute  Priority  2— State  and  Local 
Education  Efforts  to  Implement  the 
Transition  Pequirements  in  the 
Individuals  With  Disabilities  Education 
Act 


Background: 

Despite  the  progress  and 
accomplishments  related  to 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDE.A)  over 
the  last  several  years,  much  remains  to 
be  done  to  improve  the  outcomes  of 
youth  with  disabilities.  Expanded 
transition  ser\'ices,  now  mandated  by 
IDEA,  highlight  the  importance  of 
individualized  planning  and 
implementation  of  specific  activities 
targeted  to  adolescents,  to  focus 
educators'  attention  on  outcomes  and 
the  preparedness  of  youth  to  assume 
productive  adult  lives. 

IDEA  provides  for  a  number  of 
specific  activities  that  are  defined  as 
transition  services.  These  services  are  to 
be  made  available  to  all  students  age  16 
and  older,  and  may  be  extended  to 
students  age  14  or  younger,  if 
appropriate.  Transition  services  are 
defined  in  IDEA  as  a  coordinated  set  of 
activities  for  a  student,  designed  within 
an  outcome-oriented  process,  that 
promotes  movement  from  school  to 
post-school  activities,  including  post- 
secondary  education,  vocational 
training,  integrated  employment 
(including  supported  employment), 
continuing  and  adult  education,  adult 
services,  independent  living,  or 
community  participation.  The 
coordinated  set  of  activities,  must  be 
based  on  the  individual  student's  needs, 
taking  into  account  the  student's 


preferences  and  interests,  and  must 
include  instruction,  community 
experiences,  the  development  of 
employment  and  other  post-school  adult 
living  objectives,  and,  inappropriate, 
acquisition  of  daily  living  skills  and 
functional  vocational  evaluation  (20 
U.S.C.  1401(a)(19)). 

There  is  considerable  State  and  local 
variation  with  respect  to  the 
implementation  of  these  expanded 
requirements.  Very  Httle  information 
exists  on  the  nature  and  extent  of  State 
and  local  implementation,  including 
policies,  procedures,  and  practices. 
Moreover,  policymakers,  administrators, 
and  educators  at  the  Federal.  State,  and 
local  levels  lack  information  regarding 
the  nature  of  student  participation  and 
the  impact  these  services  have  on 
student  outcomes;  the  extent  other 
agencies  are  involved  in  the  transition 
process;  and  the  degree  transition 
services  access  and  use  information  and 
services  available  from  a  variety  of 
Federal  programs.  , 

This  priority  would  support  one 
cooperative  agreement  to  study  the 
progress  being  made  to  implement  the 
transition  services  mandated  by  IDEA. 
The  specific  goals  of  the  research  are  to 
describe  Federal,  State,  and  local 
implementation,  including  policies, 
procedures,  and  practices  associated 
with  transition  services;  to  identify 
barriers  to  effective  implementation; 
and  to  evaluate  the  impact  offransition 
•services  on  student  outcomes. 

Priority: 

(a)  The  project  must  include 
substudies  (or  compile  extant 
information  that  obviates  the  need  for  a 
study)  in  the  following  areas: 

(.1)  "The  range  and  variation  in  State 
and  local  policies  related  to  the 
definitional  components  of  transition 
services; 

(2)  Student  participation  in  transition 
planning,  and  student  outcomes 
associated  with  implementation  of 
transition  services; 

(3)  State  and  local  policies,  practices 
and  procedures  related  to  the 
implementation  of  the  transition 
services,  with  information  obtained 
from  local  service  providers  (the 
substudy  may  include  visits  to 
illustrative  sites); 

(4)  Interagency  involvement  in 
transition  planning  and  services, 
including  a  description  of  the 
impediments  associated  with 
interagency  involvement  in  transition 
planning  and  provision  of  services;  and 

(5)  Federal  program  services 
(including  those  of  the  Department  of 
Labor  and  the  Social  Security 
Administration)  and  relevant  policies 
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the  Act)  of  the  Department  from 
knowingly  receiving  compensation 
from,  holding  any  official  relation  with, 
or  having  any  pecuniary  interest  in  any 
"energy  concern"  (defined  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  €i02(a)  in  cases 
where  the  mterest  is  a  pension, 
insurance,  or  other  similarly  vested 
interest. 

Dr.  Martha  A.  Krebs  has  been 
appointed  as  Director.  Office  of  Energy 
Research.  As  a  resuU  of  her  previous 
employment  with  the  University  of 
California.  Dr.  Krebs  has  a  vested 
pension  interest,  within  the  meaning  of 
section  602(c)  of  the  Act.  in  the 
University  of  California  Retirement 
System.  I  have  granted  Dr.  Krebs  a 
waiver  of  the  divestiture  requirement  of 
section  602(a)  of  the  Act  with  respect  to 
this  vested  pension  interest  for  the 
duration  of  her  employment  with  the 
Department  as  a  supervisory  employee. 

Dated:  January  10, 1994. 
Hazel  R.  O'Leuy, 

Secretary  of  Energy. 

|FR  Doc.  94-1379  Filed  1-19-94;  8:45  am) 

BILUNG  CODE  e450-01-P-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 13-000,  et  si.] 

Northern  States  Power  Co^  et  at.; 
Electric  Rates  and  Corporate 
Regulation  Filings 

January  12, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Northern  States  Power  Co. 
(Minnesota)  and  Northern  States  Power 
Co.  (Wisconsin) 

[Docket  No.  ER94-1 13-000) 

Take  notice  that  on  December  16. 
1993,  Northern  States  Power  Company 
tendered  for  filing  an  amendment  in  its 
November  2, 1993  filing  in  this  docket. 

Comment  date:  January  25,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sierra  Pacific  Power  Co. 

[Docket  No.  ER94-1 19-0001 

Take  notice  that  on  December  29, 
1993,  Sierra  Pacific  Power  Company 
tendered  for  filing  an  amendment  to  its 
original  filing  tendered  in  the  above- 
referenced  docket  on  November  3,  1993. 

Comment  date:  January  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  San  foaqain  VaUey  Energy  Partners 
rv,  Li*.,  and  BioCoiiversiaD  Partaers, 
L.P. 

[Dockets  No.  QF87-33&-O02  &  QF87-336- 
003) 

On  December  29, 1993,  San  Joaquin 
Valley  Energy  Partners  IV.  LP.  (San 
Joaquin),  and  BioConversion  Partners, 
L.P.  (BioConversion).  (collectively. 
AppHcants)  of  24772  Road  16, 
Chowchilla.  California  93610  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  (Docket  No.  QF87-336-002)  and 
another  application  for  certification  of 
the  above  facility  as  a  qualifying 
cogeneration  facility  (E)ocket  No.  QF87- 
336-003).  pursuant  to  §  292.207(b)  of 
the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitute  complete  filings. 

In  Docket  No.  QF87-336-O00, 
Chowchilla  Biomass  Power  Plant 
Associates  Limited  Partnership  was 
granted  certification  for  an  8.8  MW 
biomass-fueled  small  power  production 
facility  [39  FERC  1  62,269  (1987)].  The 
electricity  produced  is  sold  to  Pacific 
Gas  and  Electric  Company.  On  July  31. 
1992,  in  Docket  No.  QF87-336-001.  San 
Joaquin  filed  a  notice  of  self- 
recertification  pursuant  to  §  292.207(a) 
of  the  Commission's  Regulations 
reporting  a  change  in  ownership  of  the 
facility. 

According  to  the  Applicants,  the 
facility  will  now  be  owned  by  San 
Joaquin  and  BioConversion.  Northern 
States  Power  Company,  an  electric 
utility,  will  have  an  ownership  interest 
in  the  facility.  The  Chowchilla  I  facility 
will  now  be  modified  to  include  the 
char  prodxiction  facility  owned  by 
BioConversion.  and  the  power 
generation  fecility  owned  by  San 
Joaquin.  The  maximum  net  electric 
power  production  capacity  of  the 
facility  will  be  9.9  MW.  The  Applicants 
request  recertification  as  a  small  power 
production  facility  to  refiect  the  new 
owTiership.  and  certification  as  a 
bottoming  cycle  cogeneration  facility  to 
reflect  facility  modifications. 

Comment  date:  February  22, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
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385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  F^rofests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  94-1313  Filed  1-19-94;  8;45  am) 

BILLING  CODE  e717-0t-P 


[Docket  No.  CP94-14a-000,  et  al.] 

CNG  Transmission  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
hnve  been  made  with  the  Commission; 

1.  CNG  Transmission  Corp.,  et  al. 

{Docket  No.  CP94-1 48-000] 
January  11.  1994. 

Take  notice  that  on  December  20. 
1993,  CNG  Transmission  Corporation 
(CNGT),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301;  CNG 
Producing  Company  (CNG  Producing), 
1450  Poydras  Street,  New  Orleans, 
Louisiana  70112-6000;  and  Otis 
Petroleum  Corporation  (Otis  Petroleum). 
I     720  North  Post  Oak  Road,  Suite  150, 
'     Houston,  Texas  77024-3818.  filed  in 
Docket  No.  CP94-1 48-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  by 
sale  various  offshore  Louisiana  facilities 
and  for  an  order  declaring  that  CNG 
Producing  and  Otis  Petroleum  may  own 
and  operate  certain  facilities  as  non- 
jurisdictional  gathering  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection. 

CNGT  proposes  to  abandon  by  sale  (1) 
Line  LA-1  in  Acadia  Parish,  Louisiana. 
to  Columbia  Gulf  Transmission 
Corporation  (Columbia  Gulf);  (2)  Line 
LA-25  in  Vermilion  Blocks  321,  324, 
325,  326,  and  340,  offshore  Louisiana,  to 
Natural  Gas  Pipeline  Company  of 
America  (NGPL);  (3)  Line  LA-9  in  East 
Cameron  118A,  offshore  Louisiana,  to 
Otis  Petroleum  Corporation  (Otis 
Petroleum);  and  (4)  CNGT's  share  of  20 
Southern  States  pipelines  •  in  the 
Vermilion,  East  Cameron,  West 


•Lines  LA-3.  LA-4,  LA-5,  LA-6.  LA-7,  LA-8. 
lA-\\.  LA-12.  l.A-13,  LA-\*.  LA-15.  LA-18.  LA- 
19.  LA-20.  LA-24.  LA-29,  LA-30.  LA-37.  LA-44. 
and  l-A-45.  as  listed  in  Schedule  1  of  Exhibit  7,  of 
the  application. 


Cameron,  Eugene  Island,  South 
Timbalier,  Ship  Shoal,  and  South  Marsh 
Island  areas,  offshore  Louisiana,  and  in 
Jefferson  Davis  Parish,  Louisiana,  to 
CNG  Producing. 

CNGT.  CNG  Producing,  and  Otis 
Petroleum  state  thgt  Columbia  Gulf  and 
NGPL  would  operate  their  acquired 
interests  in  the  facilities  in  accordance 
with  the  obligations  of  CNGT's 
certificates  governing  those  facilities. 

CNGT,  CNG  Producing,  and  Otis 
Petroleum  also  request  that  the 
Commission  issue  an  order  declaring 
that  CNG  Producing  and  Otis  Petroleum 
may  own  and  operate  the  facilities  they 
acquire  in  this  proposal  as  non- 
jurisdictional  gathering  facilities. 

Comment  date:  February  1,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  NGC  Energy  Resources  Limited 
Partnership 

jDocket  No.  CP94-1 57-0001 
January  12, 1994. 

Take  notice  thai  on  December  22, 
1993,  NGC  Energy  Resources,  Limited 
Partnership,  (NER),  located  at  13430 
Northwest  Freeway,  Suite  1200, 
Houston.  TX  77040,  filed  in  Docket  No. 
CP94-157-000  an  application  pursuant 
to  section  3  of  the  Natural  Gas  Act  and 
§§153.10-153.12  of  the  Commission's 
Regulations  for  section  3  authorization 
and  a  Presidential  Permit  to  operate 
facilities  at  the  International  Border  for 
the  exportation  of  natural  gas  to  Canada, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  NER  seeks 
authorization  to  operate  existing 
facilities  al  the  United  States-Canada 
Border  near  Willow  Creek, 
Saskatchewan  in  order  to  provide 
border  transportation  services  for  gas 
exported  by  its  shippers.  No 
construction  will  be  needed  to 
effectuate  the  export  transactions  and  it 
will  be  the  responsibility  of  individual 
shippers  to  secure  the  appropriate 
export  authority  for  use  of  the  Willow 
Creek  facilities. 

Comment  date:  Februar>-  28,  1994,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

3.  Arkla  Energy  Resources  Co. 

!Do<  kel  No.  CP94-173-0001 
January  12,  1994 

Take  notice  that  on  January  7,  1994. 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP94-1 73-000  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commi.ssion's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  certain  facilities  in 
Oklahoma,  under  AER's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  proposes  to  construct  and 
operate  one  2-inch  tap  and  2-inch  L- 
shape  meter  in  Greer  County, 
Oklahoma,  for  the  transportation  of  750 
Mcf  per  day  of  gas  to  Mangum  Brick 
Company,  Inc.  (Mangum  Brick)  under 
AERs  Rate  Schedule  FT.  If  is  stated  that 
Mangum  Brick  is  currently  being  servprJ 
by  a  local  distribution  company, 
Arkansas  Louisiana  Gas  Company. 

It  is  stated  that  AER  will  install  the 
tap  at  an  estimated  cost  of  $20,923  and 
that  Mangum  Brick  has  agreed  to 
reimburse  AER  for  the  cost  of 
constructing  the  new  delivery  tap 

Comment  date:  February  28.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1 ) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  10)  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceedi.ng  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator^'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
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nely  filed,  or  if  the 
n  its  own  motion  believes 
earing  is  required,  further 
hearing  will  be  duly 

rocedure  herein  provided 
erwise  advised,  it  will  be 
•r  applicant  to  appear  or 
at  the  hearing, 
an  or  the  Commission's 
lin  45  days  after  issuance 
lotice  by  the  Commission, 

0  Rule  214  of  the 
Procedural  Rules  (18  CFR 
tion  to  intervene  or  notice 

1  and  pursuant  to 

le  Regulations  under  the 
ct  (18  CFR  157.205)  a 
■equest.  If  no  protest  is 
e  time  allowed  therefor, 
ictivity  shall  be  deemed  to 
effective  the  day  after  the 
or  fihng  a  protest.  If  a 
and  not  withdra\%'n 
s  after  the  time  allowed 
test,  the  instant  request 
d  as  an  application  for 
pursuant  to  section  7  of 
IS  Act. 


14  Filed  1-19-94.  8  45  ami 
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106-000,  et  al.] 

!otTtpany,  et  a4.; 

s  fof  Contmxjed  Project 

listed  in  the  appendix. 
ir  the  project  named  in  the 
d  an  application  for  a  new 
license  pursuant  to  the 
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regulations  thereunder. 
)f  each  project  is  also 
ppendix. 

for  each  named  project 
r  a  period  ending 
1993.  Section  15(a)(1)  of 
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on.  at  the  expiration  of  a 
to  issue  from  year  to  year 
mse  to  the  then  licensee 
ns  and  conditions  of  the 
intil  a  new  license  is 
project  is  otherwise 

>  provided  in  Section  15  or 
licable  section  of  the  FPA. 

>  prior  license  waived  the 
of  Section  15  of  the  FPA. 
1  Section  9(b)  of  the 

'e  Procedure  Act.  5  U.S.C. 
set  forth  at  IB  CFR 
B  licensee  of  such  project 
pplication  for  a  subsequent 
censee  may  continue  to 


operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  Hcense  for  each  of  the 
projects  listed  in  the  appendix  is  issued 
to  the  licensee  for  a  period  effective 
January  1, 1994.  through  December  31. 
1994.  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license  . 
(or  other  disposition)  does  not  take 
place  on  or  before  December  31,  1994, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c).  an  annual  license 
under  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  the  licensee  is  authorized  to 
continue  operation  of  the  project  until 
such  time  as  the  Conunission  acts  on  its 
application  for  subsequent  license. 

Dated:  January  13,  1994.  Washington,  DC. 
Lois  D.  Casbell. 

Secretary. 

Appendix 

I.  Notices  of  Authorizations  were  issued 
January  7. 1994.  to  the  following  licensees. 
The  list  provides  name  of  the  licensee,  the 
project  name  and  number,  the  date  of  the 
application  for  new  or  subsequent  license, 
and  the  location  of  the  project. 

1.  Duke  Power  Company;  Saluda  Project 
.No.  2406-000,  December  20. 1991;  Saluda 
River  in  Greenville  and  Pickens  Counties, 
South  Carolina. 

2.  West  Penn  Power  Company;  Lake  Lynn 
Project  No.  2459-000;  December  20,  1991; 
Cheat  River  in  Monongalia  County,  West 
Virginia  and  Fayette  County,  Pennsylvania. 

3.  Duke  Power  Company;  Gaston  Shoals 
Water  Project  No.  2332-000;  December  19, 
1991;  Broad  River  in  Cherokee  County.  South 
Carolina  and  Cleveland  County.  North 
Carolina. 

4.  PacifiCorp;  Condit  Project  No.  2342-000; 
December  23,  1991;  White  Salmon  River  in 
Skamania  and  Klickitat  Counties, 
Washington. 

5.  Southern  California  Edison  Company; 
Kern  River  No.  3  Project  No.  2290-000; 
December  27. 1991;  Kem  River  and  Salmon 
and  Corral  Creeks  in  Kern  and  Tulare 
Counties,  California. 

6.  Duke  Power  Company;  Hollidays  Bridge 
Project  No.  246S-O0O;  December  20, 1991: 


Saluda  River  in  Greenville  and  Anderson 
Counties.  South  Carolina. 

7.  Public  Service  Company  of  New 
Hampshire;  J.  Brodie  Smrth  Project  No.  2287- 
000;  December  26, 1991:  Androscoggin  River 
in  Coos  County,  New  Hampshire. 

8.  Wisconsin  Public  Service  Corporation; 
Potato  Rapids  Project  No.  2560-000; 
December  19, 1991;  Peshtigo  River  in 
Marinette  County,  Wisconsin. 

9.  Decorative  Specialties  International: 
West  Springfield  Project  No.  2606-000; 
December  23, 1991;  Westfield  River  in 
Hampden  County,  Massachusetts. 

10.  Northern  States  Power  Cx>mpany; 
Thomapple  Project  No.  2475-000;  December 
18.  1991;  Flambeau  River  in  Rusk  County, 
Wisconsin. 

11.  James  River-New  Hampshire  Electric, 
Inc.;  Cascade  Project  No.  2327-000;  Ttbruary 
1, 1989;  Androscoggin  River  in  Coos  County. 
New  Hampshire. 

12.  James  River-New  Hampshire  Electric, 
Inc.;  Gorham  Project  No.  2311-000; 
December  23, 1991;  Androscoggin  River  in 
Coos  County,  New  Hampshire. 

13.  Potlatch  Corporation;  Cloquet  Project 
No.  2363-000;  December  24.  1991;  St.  Louis 
River  in  Carlton  County.  Minnesota. 

14.  Sho-Me  Power  Corporation;  Niangua 
Project  No.  2561-000;  December  27,  1991; 
Niangua  River  in  Camden  County.  Missouri. 

15.  Appalachian  Power  Company;  Reusens 
Project  No.  2376-000;  December  13,  1991; 
James  River  in  Amherst.  Bedford,  and 
Campbell  Counties,  Virginia. 

16.  Appalachian  Power  Company;  Niagara 
Project  No.  2466-000;  December  13, 1991: 
Roanoke  River  in  Roanoke  County,  Virginia. 

17.  City  of  Tacoma  Washington;  Nisqually 
Project  No.  1862-000;  December  26, 1991; 
Nisqually  River  in  Pierce,  Thurston,  and 
Lewis  Counties,  Washington. 

18.  Duke  Power  Company;  Ninety-nine 
Islands  Project  No.  2331-000;  December  19, 
1991;  Broad  River  in  Cherokee  County.  South 
Carolina. 

19.  Flambeau  Paper  Company;  Lower 
Hydro-Electric  Project  No.  2421-000; 
December  31, 1991;  North  Fork  of  the 
Flambeau  River  in  Price  County,  Wisconsin. 

20.  PacifiCorp;  CAitler  Project  No.  2420- 
000;  December  23. 1991:  Bear  River  in  Cache 
and  Box  Elder  Counties,  Utah. 

II.  Notices  of  Authorizations  were  issued 
January  13, 1994,  to  the  following  licensees. 
The  list  provides  the  date  of  the  application 
for  new  or  subsequent  license,  name  of  the 
licensee,  the  project  name  and  number,  and 
the  location  of  the  project. 

1.  December  26, 1991;  Public  Service 
Company  of  New  Hampshire;  licensee  for  the 
Gorham  Project  No.  2288-000;  Androscoggin 
River  in  Coos  County,  New  Hampshire. 

2.  December  19. 1991:  Wisconsin  Public 
Service  CorporaUon,  licensee  for  the  Jersey 
Hydroelectric  Station  Project  No.  2476-000; 
Tomahawk  River  in  Lincoln  County, 
Wisconsin. 

3.  December  4, 1991;  Central  Maine  Power 
Company,  licensee  for  the  AutomaUc  Project 
No.  2555-000;  Messalonskee  Stream  in 
Kennebec  County.  Maine. 

4.  December  4, 1991;  Central  Maine  Power 
Company,  licensee  for  the  Unioo  Gas  Project 
No.  2556-000;  Messalonskee  Stream  in 
Kennebec  County,  Maine. 
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5.  December  23. 1991;  Western 
Ma.ssachusetts  Electric  Company,  licensee  for 
tbe  Gardners  Falls  Pro(»>ct  No.  2334-000; 
Deerfield  River  in  Franklin  County, 
Massachusetts. 

6.  December  19, 1991;  Wisconsin  Public 
.Service  CorfMrration,  !irensee  for  the  Peshtigo 
Project  No.  2581-00O;  Peshtigo  River  in 
MariTMStte  (bounty,  Wisconsin. 

7.  December  18, 1991;  Wisconsin  Public 
Service  Corporation,  licensee  for  the  High 
Falls  Project  Na  2595-000;  Peshtigo  River  in 
Marinette  County,  Wisconsin. 

8.  December  19. 1991;  Consumers  Power 
Company,  licensee  for  the  Five  Channels 
Project  No.  2453-000;  Au  .Sable  River  in 
Iosco  County,  Michigan. 

9.  De<p'nber  19,  1991;  Wis<-onsin  Public 
Servicf  Ci  irporation,  licensee  for  the 
Sandstone  Rapids  Project  No.  2546-000; 
Peshtigo  River  in  Marii>ette  County, 
Wisconsin. 

10.  December  19, 1991;  Consumers  Power 
Company,  licensee  for  the  Hodenpyl  Project 
No.  2599-000;  Manistee  River  in  Manistee 
and  Wexford  Counties,  Michigan. 

11.  December  31, 1991;  Flambeau  Paper 
Company,  licensee  for  the  Crowlf  y  Project 
No.  2473-000;  North  Fork  of  the  Flambeau 
River  in  Price  County,  Wisconsin. 

12.  December  31.  1991;  Flambeau  Paper 
Company,  licensee  for  the  Pixley  Project  No. 
2395-000;  North  Pork  of  the  Flambeau  River 
in  Price  County.  Wisconsin. 

13.  December  19. 1991;  Consumers  Power 
Company,  licensee  for  the  Rogers  Project  No. 


2451-000;  Muskegon  River  in  Mecosta 
County,  Michigan. 

14.  December  19, 1991;  Consumers  Power 
Company,  licensee  for  the  Alcona  Project  No. 
2447-000;  Au  Sable  River  in  Alcona  County, 
Michigan. 

15.  December  19, 1991;  Consumers  Power 
Company,  licensee  for  the  Foote  Project  No. 
2436-000;  Au  Sable  River  in  Iosco  County, 
Michigan. 

16.  December  4, 1991;  Central  Maine 
Power  Company,  licensee  for  the  Oakland 
Project  No.  2559-000;  Messalonskee  Stream 
in  Kennebec  County,  Maine. 

17.  December  16, 1991;  Georgia  Power 
Company,  licensee  for  the  North  Georgia 
Project  No.  2354-000;  Tallulah  and  Tugalo 
Rivers  in  Rabun,  Habersham  and  Stephens 
Counties,  Georgia,  and  TaMuiHh.  Tugalo  and 
Oconee  Counties,  South  Carolina. 

18.  December  20, 1991;  South  Carolina 
Electric  and  Gas  Company,  licensee  for  the 
Neal  Shoals  Project  No.  2315-000;  Broad 
River  in  Union  and  Chester  Counties,  South 
Carolina. 

19.  December  30, 1991;  Public  Service 
Company  of  Colorado,  licensee  for  the  Salida 
Project  No.  2275-000;  South  Fork  Arkansas 
River  in  Chaffee  County,  Colorado. 

20.  December  30, 1991;  Public  Service 
Company  of  Colorado,  licensee  for  the 
Georgetown  Project  No.  2187-000;  South 
Fork  of  Clear  Creek  in  Clear  Creek  County, 
Colorado. 

IFR  Doc  94-1312  Filed  1-19-94;  8  45  ami 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  December  17 
Through  December  24, 1393 

During  the  Week  of  December  17 
through  December  24,  1993.  the  appeals 
and  applications  for  other  rehef  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  OfTice  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  IX>E  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\-ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  13. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  artd  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  December  17  through  December  24.  1993J 


i. 


Date 


12/17/93 


12/2(V93 


Name  and  kxation  of  applicant 


Texacxi^^orton's    Texaco    Service    Station 
Waycross,  GA. 


Deborah  L  Atxahanrson  DeScto,  TX 


l2;?0/93 


12/20/93 


Case  No. 


RR321-142 


LFA-0344 


GuH/New  Yo»k  Tetephone  Company  Cof- 
dova,  TN. 


Weds  Cafgo.  Inc.  Washington,  DC 


RR3C0-256 


Type  ot  sutMTUsion 


RR272-124 


Request  lor  ModrfcattorVTtescisstoo  in  the  Te»aco  Retund 
Proceeding.  t1  granted:  The  Decerrtoef  9.  1993  Dismis 
sal  Letter  (Case  No.  RF321-8500)  issued  to  Hofton«5 
Texaco  Service  Station  woutd  be  modified  reoartJog 
the  firm's  appltcabon  tor  relund  submitted  In  the  Texaco 
retund  proceeding. 

Appeal  of  an  IntwmatMXi  Request  Demal.  H  granted:  The 
November  17,  1993  Freedom  ot  Ir^tormatKxi  Request 
Derial  issued  by  the  OffK:e  of  The  Director  of  Person- 
nel woukt  be  rescinded,  and  Deborah  L  /^ahamson 
wouW  recerve  access  to  a  reply  to  a  January  15.  1993 
Memo  from  the  SSC  Protect  Offices  Chtet  of  Stai  to 
Mr.  Drrks  enffJed,  "Compefitive  Appotntrnent  £>l  Sc^e<^ 
ute  C  Employee." 

Request  for  Mod»ticatKWResciss»on  tn  the  Gulf  Refund 
Proceedbig.  «  Granted:  The  Novemt^r  9.  1993  Deo- 
s»on  and  Order  (Case  No.  RR300-262)  issued  to  New 
York  Tefephone  Company  would  ba  modrtieO  reoardtf>g 
the  fum's  appiicalion  for  refi^xl  submitted  m  the  Qutl  te- 
lund  pfoceeing. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Re- 
fund PfOceecSng.  H  Granted:  The  August  16,  1993  De- 
cision and  Order  (Case  No.  RC272-207)  issued  to 
Weiis  Cargo,  Inc.  would  be  mocMed  regarcVig  the 
firm's  applcaton  (or  refund  subnwtled  n  the  Crude  CM 
returtd  proceeding. 
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)  Applications  Received 

ember  17  to  December  24.  1993] 


Name  of  refurxj 

pfoceedir>g,'Name 

Case  No. 

of  refund' applicant 

Jarnison  Oil  Com- 

RF315- 

pany. 

10282 

Nam's  Arco 

RF304- 

15440 

Baoefs  Arco  

RF304- 

15441 

Land  O'Lakes.  Inc 

RF304- 

15436 

Jamison  Oil,  Inc  .. 

RF315- 

10283 

fiamsdeil  F&M 

RF304- 

Limited. 

15442 

Cnjde  Oil  Refund 

RF272- 

applications  re- 

95087 

ceived. 

ttiru 

RF272- 

95092 

Texaco  Oil  Re- 

RF321- 

fund  applica- 

20001 

tions  received. 

ttioi 

RF321- 

20007 

-1380  Filed  1-19-94;  8:45  ami 
:  W5O-01-P 

3f  Decisions  and  Orders; 
ictober  11  Through  October 

he  wetk  of  October  11 
ctober  15.  1993,  the  decisions 
;  summarized  below  were 
h  respect  to  appeals  and 
ns  for  other  relief  filed  with 
of  Hearings  and  Appeals  of 
ment  of  Energy.  The 
summar>'  also  contains  a  list 
iions  that  were  dismissed  by 
of  Hearings  and  Appeals. 

..  Abrahamson.  JO/12/93. 

0321 

ember  13,  1993.  Deborah  L. 

on  filed  an  Appeal  from  a 

ition  issued  to  her  by  the 

ice  of  Personnel  in  response  to 

submitted  by  Ms.  Abrahamson 

Freedom  of  Information  Act 

I  that  determination,  the  Office 

lel  released  some  documents 

leld  others  pertaining  to  the 


position  of  Managemeiii  Analyst  at  the 
Superconducting  Super  Collider  Project 
Office  (SSCPO).  a  position  for  which 
Ms.  Abrahamson  had  been  a  candidate. 
In  coiisidorii'.g  the  Appeal,  the  DOE 
found  that  the  Office  of  Personnel  did 
not  adequately  justify  its  determination 
to  withhold  documents  on  the  basis  of 
Exemption  5  of  theFOIA.  Accordingly, 
the  DOE  h»^ld  that  the  determination 
should  bp  fHiianded  to  the  Office  of 
Personnel  for  a  further  determination.  In 
addition,  Ms.  Abrahamson  questiotied 
the  adequacy  of  the  Office  of 
Personnel's  search  for  information 
claiming  that  additional  inforrriation 
should  exisV  The  DOE  determined  that 
the  Office  of  Personnels  search  was 
rea.sonably  calculated  to  locate  any 
information  requested  by  Ms. 
Abrahamson.  Therefore,  the  Appeal  was 
granted  in  part. 

National  Security  Archive.  iO/13/93. 
LFA-0223 
The  National  Security  Archive 
appealed  a  denial  by  the  Director  of  the 
Office  of  Classification  of  a  request  for 
information  that  it  filed  pursuant  to  the 
Freedom  of  Information  Act.  The 
Director  had  determined  that  portions  of 
a  document  pertaining  to  espionage 
activities  during  the  1960's  by  Lt.  Col. 
W.H.  Whaelen  should  be  withheld 
pursuant  to  Exemptions  1  and  3  because 
the  information  was  classified.  After 
reviewing  the  document  on  appeal,  the 
DOE  detennined  that  the  withheld 
information  remained  classified. 
Accordingly,  the  Appeal  was  denied. 
Native  Americans  for  Clean 

Environment.  10/13/93.  LFA-0319 

Native  Americans  for  a  Clean 
Environment  (NACE)  filed  an  Appeal 
from  a  determination  issued  to  it  by  the 
Acting  Director  of  the  Savannah  River 
Program  Division  of  the  DOE's  Office  of 
Environmental  Restoration.  The 
determination  denied,  in  part,  a  Request 
for  Information  which  NACE  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  NACE  requested  all  records 
regarding  proposals  made  to  the  DOE  for 
the  processing  of  depleted  uranium 
hexafluoride.  The  Direclor  released  two 
responsive  documents  and  withheld 
another  in  its  entirety.  In  its  Appeal. 
NACE  arg\ied  that  a  complete  search 


had  not  been  made  to  uncover  all 
responsive  documents.  In  considering 
the  Appeal,  the  DOE  found  that  NACE"s 
request  had  not  been  transmitted  to  or 
processed  by  the  DOE  Headquarters 
FOIA  Officer  at  tlie  Freedom  of 
Information  and  Privacy  Branch  of  the 
Office  of  Administrative  Services  as 
mandated  by  the  DOE's  FOIA 
regulations.  In  light  of  this  fact,  the  DOE 
determined  that  it  was  possible  that  a 
complete  search  had  not  been 
perfonned  for  responsive  documents. 
Consequently,  the  DOE  remanded  the 
matter  to  the  Fre-^dom  of  Infonnation 
and  Privacy  Branch  of  the  Office  of 
Administrative  Syr\-ices  to  i^S'-  a  new 
determination  regarding  NACf:.'3  FOIA 
request. 

Bonald  A.  Sorri  L&M  Technologies.  Inc., 
FonaldA.  Sorri.  10/15/93.  LWD- 
0008  LWD-0009  LWX-OOl  1 

Ronald  A.  Sorri  (Sorri)  and  L&M 
Technologies,  Inc.  (L&M)  filed  requests 
for  discovery  with  the  DOE's  Office  of 
Hearings  and  Appeals  (OHA)  on 
September  24  and  27.  1993, 
respectively.  These  motions  concerned 
the  hearing  requested  by  Sorri  under  the 
DOEs  Contractor  Employee  Protection 
Program.  In  considering  the  two 
motions,  the  OHA  found  that  both 
discovery  requests  were  reasonable  and 
that  they  were  designed  to  yield 
evidence  that  was  relevant  and  material 
to  the  alleged  retaliatory  discharge  issue 
in  this  case.  The  OHA  fiirther  found  that 
it  was  not  unduly  burdensome  on  either 
L&M  or  Sandia  National  Laboratories  to 
produce  the  requested  documents. 
Accordingly,  the  Motions  for  Discovery 
were  granted.  In  addition  to  ruling  on 
the  discover>'  motions,  and  in  a 
Supplemental  Order,  the  OH.A. 
established  procedures  for  the 
submission  of  exliibits  before  the 
hearing,  and  set  the  order  of  witnesses. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and  orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


chfield  Company/Gus  Budin  ET  AL 

ilation  Co.  of  SC  et  al  

1  Cooperative  Farmers  Union  Oil  Co.  Berthoid/C«rpio 

-      I 
High  Schl.  Dist.  et  al  ... 

>rporation/Circle  Syracuse  Taxi  

icuse  Taxi  

jrpjoration/East  China  School  Dist.  et  al 

irporation/Schmidt  Baking  Company.  Inc 

I  Local  Schools  et  al 


RF304-12624 
RF272-86051 
RF272-87004 

RF272-87990 
RF272-81809 
RF30O-20847 
RF300-21755 
RF30(>-19669 
RF300-20093 
RF272-87137 

10/12/93 

10/13/93 

io        .          

10/12/93 

10/15/93 

10/13/93 

10/13/93 

10/12/93 

10/15/93 

Federal  Register  /  Vol.  59,  No.  13  /  Thursday.  January  20.  1994  /  Notices 


Texaco  Inc/Columbia  Gas  Transmission  

Haley  Bros.  Inc 

Texaco  Inc./Limewood  Corp.  et  al 

Town  of  Great  Barrington  Massachusetts  et  al 


RF321-15562 
RF321-17543 
RF321-2360 
RF272-ft8424 


3087 


10/1 W93 

111  7  2/93 
10/13/93 


Dismissals 

The  following  submissions  were, 
dismissed: 


Name 

Case  No. 

Amador  County  Unified 

RF272-81938 

Denver  CW  Co 

RF321-19908 

Don's  Texaco  

RF321-19542 

ElHott  Petroteum  Company  . 

RF340-97 

Gam  Oil  Co 

RF321-19909 

Gray  Butane  Whotesaters. 

RF340-75 

inc.. 

Intsel  Corporation 

RF340-87 

M.M.  Fowler  Co 

RF300-21491 

New  BaJtimofe  Fuel  &  Sup- 

RF321-19907 

ply,  Inc. 

Sherma-!  Centra)  School  .-. 

RF272-830Ce 

WaN  Shell  Service,  Inc 

RF3-r5-9143 

Copies  of  the  fiill  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p  m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Daled:  January  13, 1994. 
George  B.  Brezaay, 

Dimctor,  Office  of  Hearings  bnii  Appeals. 
|FR  Doc.  94-1381  Filed  1-19-94;  8:45  ami 
BiLUNC  cow  •«s»-ei-p 


Issuance  of  Decisions  and  Ortters; 
Week  of  October  25  Through  October 
29. 1993 

Ehiring  the  week  of  October  25 
through  Octo!>er  29,  1993.  the  decisions 
and  orders  summarized  below  wtre 
issued  with  resp-jct  to  appeals  and 
applications  for  other  relief  filHd  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Dr.  Armen  Victorian.  10/27/93.  LFA- 
0323 

Dr.  Armen  Victorian  filed  an  Appeal 
horn  a  partial  denial  by  the 
Albuquerque  Operations  Office  of  a 
Request  for  Information  which  Dr. 
Victorian  bad  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA). 


In  considering  the  Appeal,  the  DOE 
found  that  one  document  which  was 
initially  withheld  under  Exemption  5 
contained  only  one  deliberative 
f)aragraph,  and  the  rest  of  the  doc-ument 
should  be  released  to  the  public.  An 
important  issue  that  was  considered  in 
the  Decision  and  Order  was  the 
application  of  the  new  Department  of 
Justice  policy  which  recommends 
discretionary  disclosures  when  possible, 
and  limits  the  defense  of  FOIA  appeals 
to  cases  where  the  agency  can 
reasonably  foresee  harm  from  the  public 
disclosure  of  requested  information. 
Because  the  DOE  found  no  foreseeable 
harm  from  the  release  to  the  public  of 
the  non-deliberative  material,  the 
Appeal  was  granted. 
Naturol  Resources  Defense  Council.  10/ 
26/93  kTA-0043 

Natural  Resources  Defense  Council 
(NRDC)  filed  an  Appeal  from  a  denial  by 
the  Albuquerque  Operations  Office  of  a 
request  for  information  that  it  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  information 
that  was  withheld,  pursuant  to  a  review 
by  the  DOE's  Office  of  Classification,  as 
classified  material  under  Exemption  3  of 
the  FOIA.  the  DOE  determined  that  a 
small  portion  of  previously  withheld 
material  could  now  be  released  as  the 
result  of  more  precise  deletions.  The 
remaining  withheld  material  continues 
to  be  properly  classified  under 
Exemption  3,  and  under  Exemption  1  as 
well,  and  therefore  may  not  be  released. 
Accordingly,  the  Appeal  was  granted  in 
part  and  denied  in  part. 

Refund  Applications 

Atlantic  Richfield  Company/Peckhon 
Materials  Corporation^  10/29/93. 
RF304-13720 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
on  behalf  of  the  Peckhani  Materials 
Corporation  (Peckham)  in  the  Atlantic 
Richfield  Company  Subpart  V  special 
refund  proceeding  (Case  No.  RF304- 
13720).  The  Peckham  Application  for 
Refund  was  based  upon  purchases  of 
12,000,000  gallons  of  liquid  asphaU  for 
end-use.  However,  cost  escalation 
contract  provisions  covered 
approximately  26.5  percent  of 
Peckham's  purchases  of  asphalt  in  1974. 
Because  Peckham  was  not  injured  in 
those  instances  in  which  cost 
adjustment  clauses  were  in  effect,  they 
are  ineligible  to  receive  refunds  for  the 


purchases  covered  by  such  clauses. 
Therefore,  the  purchases  that  formed  the 
basis  for  the  refund  request,  i.e., 
12,000,000  gallons,  were  reduced  by 
26.5  percent  (3,180,000  gallons)  for 
which  Peckham  received  compensation 
under  price  adjustment  clauses.  Based 
upon  purt  bases  of  8,820,000  gallons  of 
Uquid  asphalt,  Peckham  was  granted  a 
refund  of  $10,911.  representing  $6,483 
in  principal  and  $4,428  in  interest. 
M6-M  Transportation  Co..  10/28/93, 
RF272-90211 

LK,  Inc.  filed  an  Application  for 
Refund  in  the  crude  oil  refund 
proceeding  with  respect  to  purchases 
made  by  M  A  M  Transportation 
Company  (M&M).  a  bankrupt  firm.  In 
support  of  its  claim,  LX  submitted  an 
Assignment  by  which  M&M  transferred 
its  rights  to  crude  oil  refunds  to  LX.  In 
considering  the  application,  the  DOE 
found  that  granting  the  refund  would  be 
consistent  with  the  restitutionary 
purposes  of  the  crude  oil  refund 
proceeding.  Accordingly,  the 
application  was  approved  and  LK  was 
granted  a  refund  of  $10,676. 
Texaco  Inc./  Cook  &■  Cooley,  Inc.,  10/2H/ 
93.  RF321-19434 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Triton  Fuel  Group,  Inc.  (Triton)  in 
the  Texaco  Inc.  special  refund 
proceeding  based  on  the  purchases  of 
Cook  &  Cooley,  Inc.  (C&C),  a  reseller  of 
Texaco  products.  On  June  28, 1991, 
Triton  pun.hased  the  assets  of  C&C,  and 
as.sumed  ail  of  the  corporation's 
business  operations.  The  DOE  found 
Triton  was  entitled  to  a  refund  based  on 
C&C's  purt;hases  be«.-ause  the  agn?emrnt 
regarding  the  sale  spe<;ifii.ally 
transferred  the  right  to  potential  re.funds 
in  the  Texaco  proceeding.  Triton 
requested  a  refund  equal  to  C&C's  full 
allocable  share  for  its  motor  gasoline 
purchases.  In  support  of  its  claim  of 
injury  above  the  medium-range 
presumption  level,  the  firm  submitted 
information  both  to  demonstrate  that 
C&C  bad  accumulated  positive  rest 
banks  by  April  1980,  the  «nd  of  the 
regulatory  banking  period  for  motor 
gasoline,  and  to  show  that  it  was 
competitively  disadvantaged  by  its 
Texaco  purchases.  Based  on  the 
competitive  disadvantage  data,  the  DOE 
concluded  that  Triton  was  entitled  to  a 
refund  based  on  its  above-market  price 
volumetric  share  for  C&C's  purchases  of 
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ine.  and  a  refund  equal  to 
ted  allocable  share  for  its 
■premium  and  unleaded 
ne.  The  total  refund  amount 
$607,098  ($442,749 
d  $164,349  interest). 
' M&M  Transportation  Co. . 
3.RF321-17431 

led  an  Application  for 
e  Texaco  refund  proceeding 
to  purchases  made  by  M  & 
ation  Company  (M&M).  a 


bankrupt  firm.  In  support  of  its  claim. 
LK  submitted  an  Assignment  by  which 
M&M  transferred  its  rights  to  crude  oil 
refunds  to  LK.  In  considering  the 
application,  the  DOE  found  that,  since 
the  Assignment  unambiguously  referred 
to  crude  oil  refunds,  it  did  not  convey 
to  LK  the  right  to  apply  for  a  product 
refund  in  the  Texaco  proceeding.  The 
DOE  also  determined  that  LK's  payment 
of  $5,000  for  potential  refunds  totalling 
more  than  $28,000  was  unconscionably 


low.  Accordingly.  LK's  refund 
application  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Held  Company/A.V.  Rivest  Oil  Co 

Reld  Company/Bud's  Arco  et  al  

field  Company/McLaughlin  &  Lester  et  al 

jmpany/Dick  Huizenga  Trucking  

k  &  Sand  

tion  

;  Vineyards  

etal 

lunity  Schools  

oration/Carr  Oil  Company 

pany  

pany  - 

oration/Gaines  Gulf  5>cn'ice  Station  et  al 

oration/Netzley  Oil  Co..  Inc 

oration/Paramus  Gulf,  Inc.  et  al  

k)rp./l!.S.S.  Agri-Chemicals  

x)rp. /Wisconsin  Industrial  Fuel  Oil.  Inc.  .. 

District  R-ll  et  al  

Stores  

ntral  School  Corp.  et  al 

Jeon  Inc. 

■wsbury  

ndent  Jkhool  District  r. 


RF304-14336 

10/29/93 

RF304-14415 

10/26/93 

RF304-14146 

10/28/93 

RF238-81 

10/28/93 

RF238-82 

RF238-83 

RF238-84 

RF272-65489 

10/29/93 

RF272-87659 

10/28/93 

RR30O-102 

10/28/93 

RR30O-103 

RR300-104 

RF30O-15198 

10/26/93 

RF300-20065 

10/28/93 

RF300-19517 

10/29/93 

RF309-990 

10/28/93 

RF309-1427 

10/29/93 

RF272-80203 

10/26/93 

RF272-91391 

10/28/93 

RF272-81818 

10/26/93 

RF321-19938 

10/26/93 

RF272-76197 

10/28/93 

RF272-87987 

10/26/93 

rving  submissions  were 


inrte 


V  

3)  DiSt.  41-1    .. 

School  Distnct 

orated 

Kj  City  School 

bution 

ley  Sch.  Dist. 

Inc 

Company  

»ol  Distnct 

nnepin  

isler  &  Storage 
isumers  Indus- 


Case  No. 


RF272-89279 
RF272-82350 
RF272-78954 

RF304- 14300 
RF321 -15636 
RF272-89272 

RF321 -17472 
RF272-82209 

RF300-21685 
RF32 1-1 5597 
RF272-78831 
RF272-74123 
RF321-15680 
RF321-15605 


the  full  text  of  these 
nd  orders  are  available  in  the 
rence  Room  of  the  Office  of 
id  Appeals.  Room  lE-234, 
jilding.  1000  Independence 
v..  Washington.  DC  20585. 
rough  Friday,  between  the 
)0  p.m.  and  5:00  p.m..  except 


federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January'  13.  '1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-1382  Filed  1-19-94;  8:45  am) 

BILUNG  CODE  MSO-01-P 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  Novemt>er  15 
Through  November  19, 1993 

During  the  week  of  November  15 
through  November  19. 1993.  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

James  L  Schwab.  11/19/93.  LFA-0327 

James  L.  Schwab  filed  an  Appeal  from 
a  denial  by  the  Albuquerque  Operations 
Office  of  a  Request  for  Information 
which  he  had  submitted  under  the 


Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE 
found  that  Albuquerque  had  conducted 
a  reasonable  search  of  the  paper  and 
computer  files  likely  to  contain  the 
requested  material.  Important  issues 
that  were  considered  in  the  Decision 
and  Order  were  (i)  the  adequacy  of  a 
"string  search"  of  computer  records 
under  the  FOIA  and  (ii)  the  existence  of 
any  responsive  material. 

Professional  Services  Unified.  Inc.,  11/ 
19/93.  LFA-03 28 

Professional  Services  Unified,  Inc. 
(PSU)  filed  an  Appeal  from  a 
determination  issued  to  it  on  October 
14. 1993  by  the  Freedom  of  Information 
Officer  (Officer)  of  the  Idaho  Field 
Office  of  the  Department  of  Energy 
(DOE).  In  that  determination,  the  Officer 
denied  part  of  a  request  for  information 
filed  by  PSU  pursuant  to  Exemption  4 
of  the  Freedom  of  Information  Act. 
Specifically,  the  Officer  denied  PSU's 
request  for  copies  of  unit  price 
information  from  unsuccessful  bidders 
in  a  DOE  contract  solicitation  for 
janitorial  supplies  and  services.  In 
considering  the  Appeal,  the  DOE 
determined  that  more  information  must 
be  obtained  before  a  proper 
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determination  could  be  made. 
Accordingly,  the  E)OE  remanded  the 
case  to  the  Officer  to  solicit  opinions 
from  the  unsuccessful  bidders  and  then 
issue  a  new  determination  regarding  the 
releasability  of  the  unit  price 
information. 

Refund  Applications 

Texaco  Inc. /Energy  Sales,  Inc.,  Southern 
Missouri  Oil  Company,  1 1/18/93, 
RF321-15874,  RF321-19951 
On  March  4,  1991.  the  DOE  issued  a 
Decision  and  Order  in  the  Texaco  Inc. 
refund  proceeding  concerning  an 
Application  for  Refund  filed  by 
Southern  Missouri  Oil  Company 
ISMOC),  a  Texaco  jobber.  The  amount  of 
that  refund  was  based  in  part  upon 
SMOC's  claim  that  it  owned  another 
firm.  Energy  Sales,  Inc.  (ESI),  and  the 
volume  of  ESI's  purchases. 
Subsequently,  another  applicant,  David 
Montgomery,  filed  an  application  in 
which  he  claims  to  own  75  percent  of 
ESIs  corporate  stock. 

The  DOE  found  that  SMOC  never 
owned  an  interest  in  ESI  and  that  the 
owner  of  SMOC  had  sold  his  shares  of 
ESI  to  Mr.  Montgomery.  The  DOE  also 


found  that  ESI  has  been  dissolved.  The 
DOE  noted  that  generally  where  the 
Texaco  purchases  were  made  by  a 
corporation,  the  right  to  the  refund 
remains  with  the  corporation  even 
though  the  shares  of  the  corporation 
might  be  transferred  to  another  party. 
Where  the  corporation  has  been 
dissolved,  the  owners  at  the  time  of 
dissolution  are  usually  entitled  to  the 
refund. 

Accordingly,  the  DOE  found  that 
SMOC  should  repay,  with  interest,  that 
portion  of  its  refund  attributable  to 
purchases  made  by  ESI.  The  DOE  also 
found  that  Mr.  Montgomery  should  be 
granted  75  percent  of  ESI's  refund. 

Texaco  Inc. /Texaco  Star  Inn,  Star  Inn 
Truck  Stop,  1 1/18/93,  RF321- 
14936,  RF321-19679 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
Texaco  Star  Inn  (Star  Inn),  a  truckstop 
located  in  Victor,  Iowa  and  operated  by 
Bell-Watcher,  Inc.  (Bell-Watcher).  One 
application  (RF321-14936)  was  filed  by 
Fritz  Milner.  the  president  and  a  current 
stockholder  of  Bell- Watcher.  The  other 


application  (RF321-19679)  was  filed  by 
Cerald  Devine.  a  former  stockholder  of 
Bell-Watcher.  Devine  based  his  claim  to 
a  refund  upon  his  allegation  that  Milner 
owes  him  a  substantial  amount  for  the 
purchase  of  Bell-Watcher's  shares.  We 
found  that  Devine's  dispute  with  Milner 
over  payment  of  the  purchase  price  is 
between  Devine  and  Milner  personally, 
not  between  Devine  and  Bell-Watcher, 
and  the  dispute  does  not  affect  Bell- 
Watcher's  right  to  the  refund.  Although 
Milner  requested  that  the  Bell- Watcher 
refund  be  sent  to  its  creditor,  Poweshiek 
County  Savings  Bank  (Poweshiek).  The 
DOE  determined  that  the  refund  should 
be  paid  to  Bell-Watcher.  Accordingly, 
the  DOE  denied  the  application  filed  by 
Devine  and  granted  the  application  filed 
by  Milner  on  behalf  of  Bell-Watcher. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Enron  Corp./Stone's  Propane  and  Apphcartces  Inc. 

B»ass  L.P  Gas,  Inc 

Gull  on  Corporation/At>emathy  Oil  Company 

Gulf  Oil  Corporation/Cogan's  Gulf  Service 

Linn  Coop  Oil  Company  et  al  

Riverside  Linen  Supply  

Shell  Oil  Company/Bob's  Shell 

Shell  Oil  Company/GerakJ  Day 

Wyckoff  Company  

Haysland  Shell  Service  Station  

Shell  Oil  Company/Hector  M.  Andujar  Narvaez 

Antonio  Rodriguez  Rivera 

Texaco  Inc./Billy's  Texaco  

Texaco  Inc./Little  Rock  Texaco  Truck  Center  et  al 

Texaco  IrK./Mike  Geeding  et  al 

Town  of  Somers,  Connecticut  et  al  

Vassar  Public  Schools  et  al 


RF340-53 

11/19'93 

RF34O-80 

RF300-20092 

n/i&93 

RF300-16325 

11/19/93 

RF272-90503 

n/ia-ss 

RC272-216 

11/18/93 

RF31S-10097 

11/15/93 

RF3 15-6226 

n/16'93 

RF31&-10000 

RF315-10093 

RF31 5-9334 

li/i6'93 

RF3 15-9346 

RR321-136 

n/ia'93 

RF321-17067 

Ii/18'93 

RF321-4440 

11/15/93 

RF272-88568 

ll/ia/93 

RF272-81935 

11/15/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

8  and  Hoyt  Service  

RF321-14194 

Abbe's  Texaco  

RF321-18373 

Bob  Moore  Texaco 

RF321-10318 

DarigokJ,  Inc 

RF321-14809 

Delmar     Haynes     Pontiac- 

RF321-13820 

GMC.  Inc. 

Dewltt's  Texaco 

RF321-17972 

Eugene  Farmers  Creamery 

RF321-15735 

Fletcher's  Texaco 

RF321 -14736 

Gene's  South  End  Texaco  .. 

RF321 -14721 

Gene's  Texaco 

RF321-13868 

Hooker's  Texaco  Service  .... 

RF321-12085 

Ken's  Texaco  

RF321-13788 

Name 

Case  No. 

Lawson  Company  

McCormick's  Shell 

Nanuet  Texaco 

RF31&-677 
RF315-343 
RF321 -11686 

Northgate  Shell  

RF3 15-7867 

Pons  Gulf  

RF30G- 18306 

Reames  Petroleum  

RF321-14825 

Reher's  Service 

Renton  Hills  Texaco 

RF31 5-953 
RF321-18360 

Scott's  Texaco 

Scott's  Texaco 

Sunset  Texaco  

RF321-13895 
RF321-13894 
RF321-13863 

Valders  School  District 

RF272-«2085 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 


Forresfal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p  m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  13, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals . 
jFR  Doc.  94-1383  Filed  l-l*-94.  8:45  ami 
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Decisions  and  Orders 
Week  of  November  29 
cember  3, 1993 

»  week  of  November  29 
ember  3.  1993.  the  decisions 
ummarized  below  were 
respect  to  appeals  and 
;  for  other  relief  filed  with 
■  Hearings  and  Appeals  of 
lent  of  Energy.  The 
immary  also  contains  a  list 
)ns  that  were  dismissed  by 
I  Hearings  and  AppeSls. 

'  Company.  12/01/93.  LFA- 

)il  Company  (Concord)  filed 
»f  Information  Act  (FOIA) 
1  a  determination  issued  by 
;rque  Field  Office  (AFO). 
leased  certain  information  to 
lowing  a  prior  Decision. 
f  Company.  22  DOE  1  80.147 
cord  appealed  the  adequacy 
s  search.  In  its  Appeal, 
lintained  it  never  received  a 
lat  information,  requested  a 
)  employee  be  removed  from 
'OLA  requests,  and  claimed 
tion  received  was  an 
response  to  its  request.  In 
the  Appeal,  the  DOE 
le  AFO  which  agreed  to 
her  copy  of  the  information 
limed  it  never  received.  In 
e  DOE  found  that  Concord's 
;move  a  DOE  employee  from 
i  pending  FOIA  request  was 
alable  issue  pursuant  to  10 
14.8(a).  Finally,  the  DOE 
he  information  the  AFO  had 
Concord  was  an  adequate 
the  request.  The  Appeal 
>re,  denied. 

Besecker,  12/1/93  LFA-0326 
H.  Besecker  filed  an  Appeal 
al  denial  by  the  Savannah 
itions  Office  (Savannah)  of 
ts  for  Information  which  he 
led  under  the  Freedom  of 
I  Act.  In  considering  the 
I  DOE  found  that  some  of  the 
1  that  had  initially  been 
nder  Exemption  5  was 
ature  and  therefore  should 


be  released  to  the  public.  Accordingly, 
the  appeal  was  granted. 
MarleneFlor,  12/1/93.  LFA-0334 

Marlene  Flor  filed  an  Appeal  from  a 
determination  issued  by  the  Office  of 
Civil  Rights  (OCR)  in  which  the  OCR 
informed  Ms.  Flor  that  there  were  no 
documents  responsive  to  her  Freedom 
of  Information  Act  request.  In 
considering  the  Appeal,  the  DOE  found 
that  the  OCR's  original  search  was 
adequate  under  the  FOIA  and 
reasonably  calculated  to  uncover 
responsive  documents.  The  Appeal  was 
therefore  denied. 

OXY  USA.  Inc..  12/1/93.  LFA-€332 

OXY  USA.  Inc.  (OXY)  filed  an  Appeal 
from  a  determination  issued  by  the 
DOE'S  Economic  Regulatory 
Administration  (ERA)  in  response  to  a 
request  from  OXY  under  the  Freedom  of 
Information  Act  (FOIA).  OXY  sought  an 
ERA  audit  file  as  well  as  appointment 
books  and  telephone  records  of  certain 
ERA  employees.  In  considering  the 
Appeal,  the  DOE  found  that  ERA 
properly  withheld  the  appointment 
books  and  telephone  records  since  they 
were  not  agency  records  subject  to  the 
FOIA.  Further,  the  DOE  found  that  the 
ERA  properly  withheld  portions  of  the 
audit  file  under  the  deliberative  process 
privilege  but  found  that  ERA  did  not 
consider  the  memorandum  of  the 
Attorney  General,  Janet  Reno.  Moreover, 
the  IX)E  found  that  ERA  properly 
searched  its  files  for  responsive  records. 
Accordingly,  the  Appeal  was  granted  in 
part  and  remanded,  and  denied  in  all 
other  respects. 

Refund  Applications 

Gu]fOil  Corporation  Van  Doren  Oil  Co., 
12/1/93.  RF300-161B7 
The  IXX.  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Gulf  Oil  Corporation  special 
refund  proceeding  by  Resource  Refunds. 
Inc.  (RRI).  on  behalf  of  Van  Doren  Oil 
Co.  (Van  Doren).  Van  Doren  had 
previously  filed  a  refund  application 
under  Case  No.  RF3OO-5013.  claiming 
purchases  of  13.907,176  gallons.  Based 
on  the  discovery  of  more  accurate  Gulf 
records,  the  purchase  volume  was 
amended  during  processing  of  the 


application  to  30.966  J80  gallons.  The 
amended  application  was  granted  on 
February  16.  1989.  In  the  subsequent 
application  filed  by  RRI.  Case  No. 
RF300-16187.  RRI  claimed  that  Van 
Doren  was  entitled  to  a  refund  for 
17.259.604  gallons  which  RPU  believed 
had  not  been  included  in  the  first 
refund.  Since  those  gallons  had  been 
included  in  the  earlier  application  when 
it  was  amended,  the  application  filed  by 
RRI  was  dismissed. 

Shell  Oil  Company/Johnson  LPG  Sales 
Co..  Highway  Pipeline  Company, 
HI-JO  Hydrocarbons.  Inc..  1 1/30/93. 
RF315-9506.  RF315-9879.  RF315- 
10218 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
in  the  Shell  Oil  Company  sp>ecial  refund 
proceeding  by  HJHC,  Inc.  on  behalf  of 
Johnson  LPG  Sales  Co.  (Johnson), 
Highway  Pipeline  Company  (Highway) 
and  Hi-Jo  Hydrocarbons  (Hi -Jo).  A  single 
Texas  partnership  owned  both  Highway 
and  Johnson  until  they  were  dissolved 
and  re-incorporated  in  Hi-Jo.  The 
stockholders  of  that  partnership  owned 
Hi-Jo  in  the  same  proportions  until  the 
corporation  was  dissolved  and  its  assets 
(not  including  potential  refunds)  were 
sold.  The  stockholders  that  owned 
Highway.  Johnson,  and  Hi-Jo  now  own 
the  present  claimant  HJHC.  Inc.  in  the 
same  proportions.  The  DOE  determined 
that  since  the  stockholders  of  the 
purchasing  firms  and  their  proportions 
of  ownership  remained  unchanged 
through  the  dissolutions  and  re- 
incorporations described  above,  and 
since  those  stockholders  now  own 
HJHC.  Inc..  in  the  same  proportions,  it 
was  most  appropriate  and  efficient  that 
any  refunds  be  granted  to  HJHC,  Inc. 
Accordingly,  the  Johnson.  Highway  and 
Hi-Jo  refunds  were  granted  to  HJHC,  Inc. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies'of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


mpted  Village  SO  el  al _. 

Company  et  ai 

Inc  _ 

ITS,  Inc 

junty  Board  of  Education  

ration/Jeftrey  B.  McCullocn 

ofation/Eddins-Walchef  Co 

Inc 

poration/Gult  Oil  Service  Station 


RF272-80230 
RF272-74514 
RF272-90880 
RF272-78471 
RF272-76182 
RF307-10217 
RF300-20538 
RF300-20711 
RF300-14376 


12A)1/93 
12/03/93 
12/01/93 
11/30^93 
12/03/93 
12/01/93 
11/30/93 

12/03/93 
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Gull  Oil  Corporation/Heard  &  Gilmer  et  al 

Gulf  Oil  Corporation/HolKlay  Gulf  et  al  

Gull  Oil  Corporation/Koonce  Service  Station  et  al 

Gulf  Oil  Corporation/McMurray  Gulf  

McMurray  &  Greenwell  

Gulf  Oil  Corporation/Trexter  Oil  Co.,  Inc 

Gulf  Oil  Corporatioa'Venfun  Gulf  et  al 

Gulf  Oil  Corporation/Wometco  VerxJing  et  al  

Shell  Oil  Company/Salter  Oil  Company 

Scott's  Shell  Service 

Shell  Oil  Company/Travelers  Rest  Shell  

Texaco  Inc./C.B.  Stone,  Inc.  et  al 

Texaco  Inc./Dunes  Center  Service.  Inc 

Texaco  Inc./Garfield  Texaco  et  al 

Texaco  IncJPecan  Shoppe  of  Sallisaw,  Inc.  et  al 

Texaco  Inc /Walter  Butler  Oil  Co.  et  al 

Wacker.hul  Corp.  et  al  


RF300-19527 

RF30G-14265 

RF30a-20003 

RF30O-19756 

RF300-20094 

RF300- 15763 

RF300-18762 

RF300-20075 

RF3 15-6748 

RF31S-6677 

RF315-983 

RF32 1-7200 

RR321-138 

RF321-10340 

RF321-16383 

RF321-16616 

RF272-90506 


12/03>^3 
11/30/93 
11/30/93 
12/03,'93 

11/30/93 
11/30/93 
12/01/93 
11/30/93 

l2/03,'93 
12/03/93 
12/01/93 
12/01. '93 
11/30/93 
11/30,'93 
12/02/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

A/R  Packaging  Corp 

RF272-92351 

Airport    Limousine    Service, 

RF300-19709 

Inc. 

Beacon  Oil  Co 

RF32 1-1 6037 

Globe  Texaco  Station  

RF321-11197 

Petroleum  Marketers,  Inc   ... 

RF3 15-9954 

Robo  Carwash  

RF321-11335 

Round  Mountain  Gold  Corp 

RF272-67071 

Shay's  Service,  Inc  

RF30O-20781 

Vinson's  Grocery 

RF300-16239 

Woodway  Gulf  Service  Cen- 

RF300-14811 

ter 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  January  13, 1994. 
Geor^ge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc  94-1384  Filed  1-19-94:  8:45  am) 
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Issuance  of  Decisions  and  Orders 
During  The  Week  of  December  20 
Through  December  24, 1993 

During  the  week  of  December  20 
through  December  24,  1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 


of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

Angela  M.  Hagwood.  12/21/93,  IFA- 
0333 

Angela  M.  Hagwood  filed  an  Appeal 
from  a  determination  issued  by  the 
Manager  of  the  Oak  Ridge  Operations 
Office  (Oak  Ridge  Operations)  of  the 
Department  of  Energy  (DOE)  in  response 
to  a  Request  for  Information  submitted 
under  the  Freedom  of  Information  Art 
(FOIA).  Mrs.  Hagwood  had  sought 
information  concerning  an  employment 
discrimination  claim  she  had  filed  with 
Martin  Marietta  Energy  Systems,  Inc. 
(Martin  Marietta),  a  DOE  contractor.  In 
considering  the  Appeal,  the  DOE  found 
that  Oak  Ridge  Operations  had  correctly 
determined  that  the  requested 
information  did  not  constitute  agency 
records  subject  to  the  FOIA.  In 
particular  the  DOE  determined  that  Oak 
Ridge  Operations  had  made  an  adequate 
search  of  its  records  and  that  if  did  not 
possess  the  information  requested.  DOE 
also  found  that  by  the  terms  of  the 
contract  between  Martin  Marietta  and 
the  DOE,  Martin  Marietta  owned  the 
requested  documents.  The  DOE, 
therefore,  did  not  control  the  records 
Because  the  DOE  neither  possessed  nor 
controlled  the  items  requested,  they  are 
not  agency  documents  under  the  FOIA. 
Accordingly,  the  Appeal  was  denied. 

David  DeKok.  12/21/93,  LFA-0339 

David  DeKok  filed  an  Appeal  from  a 
denial  by  the  Idaho  Operations  Officeof 
a  Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  although  the  agency  was  obligated 
to  release  the  material  in  a  reasonably 
accessible  format,  the  appellant  was  not 
entitled  to  specify  the  format  in  which 
the  information  should  be  disclosed. 


important  issues  that  were  considered 
in  the  Decision  and  Order  were  (i) 
whether  release  of  the  infonnation  in  a 
format  that  could  cause  some  expense  to 
the  appellant  was  a  constructive  denial 
of  his  fee  waiver  and  (ii)  whether  DOE 
was  obligated  to  assist  the  appellant  in 
finding  a  convenient  site  to  access  the 
records. 

Virginia  Johnson.  12/21/93,  LFA-<i329 

Virginia  Johnson  filed  an  Appeal  from 
a  determination  is,supd  to  her  by  the 
Office  of  Civil  Rights  of  the  Office  of 
Economic  Impact  and  Diversity  (OCR)  of 
the  Department  of  Energy  (DOE)  in 
response  to  a  Request  for  Information 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 
the  Appeal,  the  DOE  found  that  OCR 
had  correctly  withheld  under 
Exemption  6  of  the  FOIA  the  identities 
and  personal  identifiers  (such  as  home 
addresses,  phone  numbers,  and  social 
security  numbers)  of  witnesses  from  the 
report  and  investigatory  record  of  a 
employment  discrimination  complaint 
on  the  grounds  that  their  release  would 
be  a  clearly  unwarranted  invasion  of 
personal  privacy  without  any  offsetting 
public  interest.  The  DOE  found, 
however,  that  a  large  amount«of 
withheld  material  did  not  fall  under  the 
protection  of  witness  identities  and 
identifiers  which  was  the  only  OCR 
justification  for  withholding 
information.  The  DOE  determined  that 
OCR  should  either  release  the  requested 
information  or  issue  a  new 
determination  specifically  explainmg 
any  withheld  information.  Accordingly. 
the  Appeal  was  granted  in  part,  denied 
in  part,  and  remanded  to  OCR  for  a  new 
determination  in  accordance  with  the 
guidance  set  forth  in  the  Decision  and 
Order. 
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Exception 

Oil.  Inc..  12/23/93.  lEE- 

e  Oil.  Inc.  (Poole),  filed  an 
For  Exception  from  the 
that  it  file  Form  EIA-782B, 
/Retailer's  Monthly 
oduct  Sales  Report."  In 
'oole's  request,  the  DOE 
e  firm  was  neither  suffering 
;hip  nor  adversely  affected 
ing  requirement  in  a  way 
ificantly  different  from  the 
}  by  similar  reporting  firms, 
the  DOE  denied  Poole's 
For  Exception. 

( Order 

Research  Association.  Inc.. 
I  LWZ-0023 
js  Research  Association, 
he  management  and 


operating  contractor  at  the  DOE's 
Superconducting  Super  Collider 
Laboratory  in  VVaxahachie.  Texas, 
submitted  a  Motion  to  Dismiss  a 
complaint  brought  against  it  by  a  former 
employee  under  the  Contractor 
Employee  Protection  Program,  10  CFR 
708  (Part  708).  In  the  Motion.  URA 
argued  that  the  provisions  of  Part  708 
were  not  applicable  because  URA  had 
not  modified  its  contract  with  the  DOE 
to  incorporate  a  compliance  clause  until 
after  the  alleged  acts  of  reprisal 
occurred.  The  DOE  denied  the  Motion, 
finding  that  the  provisions  of  Part  708 
were  applicable  to  URA  as  of  the 
effective  date  of  the  regulations. 

Implementation  of  Special  Refund 
Procedures 

Ted  True.  Inc.  and  Ted  W.  True.  12/20/ 
93.LEF-0115 


The  Office  of  Hearings  and  Appeals 
issued  final  procedures  for  the 
disbursement  of  $200,000.  plus  accrued 
interest,  obtained  by  the  DOE  from  the 
consolidated  bankruptcy  estate  of  Ted 
True.  Inc.  and  Ted  W.  True.  The  funds 
will  be  distributed  in  accordance  with 
the  DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1986). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Tty  SctK)Ol  District  No.  03  et  al 

Id  CofTipar)>7Ma)Of  Oils 

mpany/Ben  W.  Machtigall  DtstrdHitor,  Inc 

■Tipany/Foothtlls  OtI  Co..  Inc  — 

ratiorVGofnnan  Gult  Service 

ration/Roger  Mertens  Dist.,  Inc.  et  al 

High  Sc^xx)l  et  al 

ja-iy/JarTuson  Oil  Company,  Inc 

ynpany.  Inc 

Ktgeway  Texaco  Service 

X)  Truck  Stop  


T's  Texaco  Service  Station  #2 
inty,  Texas  et  al 


RF272-82405 
RR304-66 
RR238-4 
RF238-74 
RF300-21218 
RF300-19506 
RF272-81811 
RF31 5-1 0282 
RF3 15-1 0283 
RF32 1-888 
RF32 1-954 
RF32 1-8558 
RF32 1-20005 
RF272-85156 


12/21/93 
12/20/93 
12/22/93 
12/21/93 
12/20/93 
12/21/93 
12/22/93 
12/21/93 

12/22/93 


12/23/93 
12/21/93 


ring  submissions  were 


me 

Case  No. 

mship  School 

Sales  ..._ 

=^oods 

RF272-82628 

RF321-11151 
RF304-14319 
RF3 15-9421 

If  Wash 

nc  

RF304-13961 
RF300-13104 

ayGutf  

X3i  Distnct  

isen.  Irx; 

RF300-13202 
RF272-B2497 
RF300-13201 

the  full  text  of  these 
d  orders  are  available  in  the 
ence  Room  of  the  Office  of 
i  Appeals,  room  lE-234. 
ilding,  1000  Independence 
.,  Washington,  DC  20585. 
3ugh  Friday,  between  the 
.m.  and  5  p.m..  except 
lays.  They  are  also  available 
anagement:  Federal  Energy 
a  commercially  published 
porter  system. 


Dated;  January  13. 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-1385  Filed  1-19-94;  8:45  am) 
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Issuance  of  Proposed  Decisions  and 
Orders  During  the  Week  of  December 
20  Through  December  24, 1993 

During  the  week  of  December  20 
through  December  24. 1993.  the 
proposed  decisions  and  orders 
summarized  below  were  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to 
applications  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205.  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 


receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Monday 
through  Friday,  between  the  hours  of  1 
p.m.  and  5  p.m..  except  federal 
holidays. 
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Dated:  |anuary  13.  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Bollmann  Oil  Inc.,  Mankato.  Minnesota, 
LEE-0061,  Reporting  Requirements 
Bollmann  Oil  Inc.  (Bollmann)  filed  an 
Application  for  Exception  from  the 
requirement  that  the  firm  file  Form  EIA- 
"828.  entitled  "ResellersVRetailers" 
Monthly  Petroleum  Product  Sales 
Report."  The  Exception  request,  if 
granted,  would  permit  Bollmann  to  be 
exempted  from  filing  Form  EIA-782B. 
On  December  20,  1993,  the  Department 
of  Energy  issued  a  Proposed  Decision 
and  Order  which  tentatively  determined 
that  the  Exception  request  be  denied. 

Radio  Oil  Company,  Inc.,  Worcester, 

Massachusetts,  LEE-0062, 

Reporting  Requirements 
Radio  Oil  Company.  Inc.  filed  an 
Application  for  Exception  requesting 
exception  relief  from  the  requirement 
that  the  firm  file  the  Energy  Information 
Administration  (EIA)  Form  EIA-782B, 
the  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  Application  for 
Exception,  the  DOE  tentatively  found 
that  the  firm  was  not  adversely  affected 
by  the  reporting  requirement  in  a  way 
that  was  significantly  different  than  the 
burden  borne  by  similar  reporting  firms. 
Accordingly,  on  December  22,  1993. 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

Van  Dyke  Gas  Company,  Center  Line, 
Michigan.  LEE-0058.  Reporting 
Requirements 
Van  Dyke  Gas  Company  (Van  Dyke) 
filed  an  Application  for  Exception  from 
the  requirement  that  the  firm  file  Form 
EIA-782B,  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  The  Exception  request,  if 
granted  would  permit  Van  Dyke  to  be 
exempted  from  filing  Form  EIA-782B. 
On  December  22,  1993.  the  Department 
of  Energy  issued  a  Proposed  Decision 
and  Order  which  tentatively  determined 
that  the  Exception  request  be  denied. 

Walker  Sims  Oil  Company.  Inc.. 

Seminole,  Texas,  LEE-0057. 

Reporting  Requirements 
Walker  Sims  Oil  Company,  Inc.. 
(Walker  Sims)  filed  an  Application  for 
Exception  from  the  requirement  that  the 
firm  file  Form  EIA-782B,  entitled 
"Reseller/Retailer's  Monthly  Petroleum 
Product  Sales  Report."  The  exception 
request,  if  granted,  would  permit  Walker 
Sims  to  be  exempted  from  filing  Form 
EIA-782B.  On  December  21. 1993.  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  tentatively 


determined  that  the  exception  request 
be  denied. 

jFR  Doc.  94-1386  Filed  1-19-94;  8:45  am) 
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Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 

Energy. 

ACTION:  Notice  of  implementation  of 

special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $5,784.33,  plus 
accrued  interest,  in  alleged  refined 
petroleum  product  violation  amounts 
obtained  by  the  DOE  pursuant  to 
settlements  with  Buchanan  Shell,  Inc. 
(Case  No.  LEF-0081).  Jim  Campbell 
Shell  (Case  No.  LEF-0082).  Miles  Union 
Service  (Case  No.  LEF-0083).  and 
Elwood  Chevron  Service  (Case  No.  LEF- 
0085)  (the  consenting  firms)  reached  on 
August  25,  1982,  August  2. 1982,  April 
11,  1982,  and  March  25.  1992. 
respectively.  The  OHA  has  determined 
that  the  funds  obtained  from  the 
consenting  firms,  plus  accrued  interest, 
will  be  distributed  to  customers  who 
purchased  gasoline  from  them  during 
the  following  periods:  August  1, 1979, 
through  November  13,  1979,  in  the 
Buchanan  Shell,  Inc..  Jim  Campbell 
Shell,  and  Miles  Union  Service 
proceedings;  and  August  2. 1979. 
through  April  23. 1980.  in  the  Elwood 
Chevron  Service  proceeding. 
DATES:  Applications  should  display  a 
reference  to  the  appropriate  case 
number  and  be  postmarked  on  or  before 
June  30, 1994. 

ADDRESSES:  Applications  for  Refund 
must  be  filed  in  duplicate,  addressed  to 
"Buchanan  Shell.  Inc./Jim  Campbell 
Shell/Miles  Union  Service/OR  Elwood 
Chevron  Service  Special  Refund 
Proceeding"  and  sent  to:  Office  of 
Hearings  and  App>eals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Marm,  Deputy  Director 
Roger  Klurfeld.  Assistant  Director  Office 
of  Hearings  and  Appeals  1000 
Independence  Avenue.  SW. 
Washington.  EX:  20585  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 


$5,784.33  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to 
agreements  reached  on  April  11. 1982. 
August  2. 1982.  August  25.  1982,  and 
March  25. 1992.  In  the  agreements,  the 
IX)E  settled  allegations  that,  during  the 
periods  beginning  August  1, 1982. 
Buchanan  Shell.  Inc..  Jim  Campbell 
Shell,  Miles  Union  Service,  and  Elwood 
Chevron  Service,  Inc.  had  sold  motor 
gasoline  at  prices  in  excess  of  the 
maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations. 

The  OHA  has  determined  to  distribute 
the  funds  obtained  from  the  consenting 
firms  in  two  stages.  In  the  first  stage,  we 
will  accept  claims  from  identifiable 
purchasers  of  gasoline  from  the 
consenting  firms  who  may  have  been 
injured  by  alleged  overcharges.  The 
specific  requirements  which  an 
applicant  must  meet  to  receive  a  refund 
are  set  out  in  Section  III  of  the  Decision. 
Claimants  who  meet  these  requirements 
will  be  eligible  to  receive  refunds  based 
on  the  number  of  gallons  of  gasoline 
which  they  purchased  from  the 
consenting  firms. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  must  be 
postmarked  on  or  before  June  30.  1994. 
Instructions  for  the  completion  of 
refund  applications  are  set  forth  in  tlie 
Decision  that  immediately  follows  this 
notice.  Applications  should  be  sent  to 
the  address  listed  at  the  beginning  of 
this  notice. 

Unless  labelled  as  "confidential,"  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234,  tOOO  Independence  Avenue. 
SW.,  Washington.  DC  20585. 

Dated:  January  13.  1994. 
Geor^  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
January  13.  1994. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms: 

Buchanan  Shell.  Inc. 

)im  Campbell  Shell 

Miles  Union  Service 

Elwood  Chevron  Service 
Date  of  Filing:  July  20. 1993 
Case  Numbers: 


! 
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x:edural  regulations  of  the 
energy  (DOE),  the  Economic 
riinistration  (ERA)  of  the  DOE 
It  the  Office  of  Hearings  and 
formulate  and  implement 
ires  to  make  refunds  in  order 
ffects  of  alleged  violations  of 
s.  See  lOC.F.R.  Part  205, 
ERA  filed  such  a  petition  on 
jquesting  that  the  OHA 
:ial  refund  proceedings  to 
!  received  pursuant  to 
or  Judgments  entered  into  by 
i  following  gasoline  retailers: 
,  Inc.,  Jim  Campbell  Shell, 
r\ice.  and  Elwood  ChevTon 
ifter  collectively  referred  to  as 
Irms).' 


insenting  firms  is  a  reseller- 
•d  petroleum  products  as 
e  defined  in  10CFR212  31. 
le  consenting  firms  revealed 
violations  of  the  Mandatory 
Regulations.  Subsequently, 
ms  entered  into  a  separate 
ir  Judgment  with  the  DOE  in 
s  disputes  concerning  certain 
'.  Pursuant  to  these  Consent 
imeni.  the  firms  agreed  to  pay 
ified  amounts  in  settlement 
1  liability  with  respect  to 
stomers  during  the  settlement 
ns'  payments  are  currently 
parate  interest-bearing 
;  pending  distribution  by  the 
!  and  locations  of  the  firms, 
mounts,  the  products  covered 
t  agreements,  the  volumes,  in 
the  firms  during  the 
ds,  and  the  dales  of  the 
ds  are  set  forth  in  the 
5  Decision. 

ind  Authority 

regulations  set  forth  general 
h  may  be  used  by  the  OHA 
nd  implementing  a  plan  for 
of  funds  received  as  a  result 
nt  proceeding.  The  DOE 
he  subpart  V  process  to 
unds.  For  a  more  detailed 
bpart  V  and  the  authority  of 
ion  procedures  to  distribute 
'oleum  Overcharge 
'  Pestitution  Act  of  79B6.  15 
i7;  Office  of  Enforcement,  9 
381);  and  O/flceo/ 
30E  182.597  (1981) 

dered  the  ERA's  petition  that 
jbpart  V  proceedings  with 
jr  settlement  funds  and  have 
such  proceedings  are 
s  Decision  and  Order  sets 

^d  into  Consent  Orders  with 
c.  Jim  Campbell  Shell,  and 
*.  The  DOE  entered  into  a 
with  Elwood  Chevron  Service 
Stales  District  Court,  Central 
;a. 


forth  the  OHAs  plan  to  distribute  these 
funds. 

Ql.  Proposed  Refund  Procedures 

On  November  24,  1993,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  settlement  funds.  That  PD&O 
was  published  in  the  Federal  Register,  and 
a  30-day  period  was  provided  for  the 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  58  FR  63937 
(December  3, 1993).  More  than  30  days  have 
elapsed  and  the  OHA  has  received  no 
substantive  comments  concerning  the 
proposed  procedures  for  the  distribution  of 
the  settlement  funds.  Consequently,  the 
procedures  will  be  adopted  as  proposed. 

The  OHA  will  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
settlement  funds  by  which  purchasers  of 
gasoline  from  the  consenting  firms  during  the 
periods  covered  by  the  settlements  may 
submit  Applications  for  Refund  in  the  initial 
stage.  From  our  experience  with  subpart  V 
proceedings,  we  expect  that  potential 
applicants  generally  will  be  limited  to 
ultimate  consumers  ("end-users").  Therefore, 
we  do  not  anticipate  that  it  will  be  necessary 
to  employ  the  injury  presumptions  that  we 
have  used  in  past  proceedings  in  evaluating 
applications  submitted  by  refiners,  resellers, 
and  retailers.2 

A  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of  its 
monthly  purchase?  of  gasoline  from  each  of 
the  consenting  firms  during  each  of  their 
respective  settlement  periods.  Our 
experience  indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense  and  ensures 
that  refund  claims  are  evaluated  in  the  most 
efficient  manner  possible.  See,  eg,  Marathon 
Petroleum  Co..  14  DOE  1 85,269  (1986) 
{Marathon). 

Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
subpart  V  regulations  at  10  CFR  205  282(e) 
Accordingly,  we  propose  to  adopt  the 
presumptions  set  forth  below. 

1.  Calculation  of  Refunds 

s 

First,  we.will  adopt  a  presumption  that  for 
each  consenting  firm  the  overcharges  were 
dispersed  equally  in  all  of  its  sales  of 
gasoline  during  the  period  covered  by  its 
settlement.  In  accordance  with  this 
presumption,  refunds  are  made  on  a  pro-rata 
or  volumetric  basis.'  In  the  absence  of  better 


^If  a  refiner,  reseller,  or  retailer  should  file  e.n 
application  in  any  of  these  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See,  eg.  Storks  Shell  Service.  23  DOE 
185.017  (1993):  S/ie/;0/7 Co..  18  DOE  185.492 
11989). 

Mf  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  bused  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  consenting  firms' 
overcharges.  See.  eg,  Mobil  Oil  Corp. /Atchison. 
Topeka  and  Santa  fe Railroad  Co.  20  DOE  1 
85.788  11990);  Mobil  Oil  Corp./Monne  Corps 


information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
Under  the  volumetric  approach,  a 
claimants  "allocable  share"  of  a  settlement 
fund  is  equal  to  the  number  of  gallons 
purchased  from  the  consenting  firms  during 
the  periods  covered  by  the  settlements,  times 
the  per  gallon  refund  amount.  In  the  present 
cases,  the  per  gallon  refund  amounts  are  as 
follows: 

LEF-0081  Buchanan  Shell.  Inc SO  O06O 

LEF-O082  Jim  Campbell  Shell SO  0011 

LEF-0083  Miles  Union  Service $0.0113 

LEF-0085  Elwood  Chevron  Service     50.0095 

We  derived  these  figures  by  dividing  the 
dollar  amount  of  each  settlement  fund  by  the 
volume  of  gasoline  which  the  corresponding 
consenting  firm  sold  during  the  period 
covered  by  its  settlement.  See  Appendix  A 
claimant  that  establishes  its  eligibility  fcr  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of  the 
accrued  interest.* 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  also  propose  to  adopt  the 
presumption  that  an  end-user  or  ultimate 
consumer  of  gasoline  purchased  fro.-n  the 
consenting  firms  whose  business  is  unrelated 
to  the  petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  settlement 
agreements.  See,  eg  ,  Texas  Oil  and  Cos 
Corp  .  12  DOE  1  85,069  at  88,209  (1984). 
Members  of  this  group  generally  were  not 
subject  to  price  controls  during  the  periods 
covered  by  the  settlement  agreements,  and 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by  reference 
to  cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the  final 
prices  of  goods  and  services  produced  by 
members  of  this  group  would  be  beyond  the 
scope  of  the  refund  proceeding.  Id. 
Accordingly,  end-users  of  gasoline  purchased 
from  the  consenting  firms  need  only 
document  their  purchase  volumes  from  the 
consenting  firms  during  the  fieriods  covered 
by  the  settlement  agreements  to  make  a 
sufficient  showing  that  they  were  injured  by 
the  alleged  overcharges. 


Exchange  Sennce,  17  DOE  1  85,714  |1988).  S.ch  t 
claim  will  only  be  granted  if  the  claimant  rrtkti  e 
persuasive  showing  that  it  was  "overchargec'  by  a 
specific  amount,  and  that  it  absorbed  those 
overcharges.  See  Panhandle  Eastern  Pipeline  Co. I 
Western  Petroleum  Co.  19 DOE  1  85,705  (1969).  To 
the  degree  thai  a  claiirienl  makes  this  showir.g.  it 
will  receive  an  above-volumetric  refund. 

<  As  in  previous  cases,  we  propose  to  establish 
minimum  refund  amounts  of  SIS.  In  these 
proceedings,  any  potential  claimant  purchasing  Itss 
than  a  total  of  2.416  gallons  of  gasoline  from 
Buchanan  Shell,  Inc.,  less  than  13.177  gallons  from 
Jim  Campbell  Shell,  less  than  1,283  gallons  from 
Miles  Union  Service,  or  less  than  1,526  gallons  fro.-n 
Elwood  Chevron  Service  would  have  an  allocable 
share  of  less  than  $15.  We  have  found  that  the  cost 
of  processing  claims  in  which  refunds  for  amouMs 
less  than  S15  are  sought  outweighs  the  benefits  of 
restitution  in^ose  instances.  See  Exxcn  Corp..  17 
DOE  1  85,590.  at  89,150  (1988)  lExxon]. 


i 
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B.  Refund  Application  Bequirements  ' 

To  apply  for  a  refund  from  any  of  the 
seMlement  funds,  a  claimant  should  submit 
an  Application  for  Refund  containing  all  of 
the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  number  of  a 
person  to  contact  for  additional  information, 
and  the  name  and  address  of  the  person  who 
should  receive  any  refund  check.'  If  the 
applicant  operated  under  more  than  one 
name  or  under  a  different  name  during  the 
price  control  period,  the  applicant  should 
specify  these  names; 

(2)  A  monthly  purchase  schedule  covering 
the  relevant  settlement  period.  See 
Appendix.  The  applicant  should  specify  the 
source  of  this  gallonage  information.  In 
calculating  its  purchase  volumes,  an 
applicant  should  use  actual  records  from  the 
settlement  period,  if  available.  If  these 
records  are  not  available,  the  applicant  may 
submit  estimates  of  its  gasoline  purchases, 
but  the  estimation  methodology  must  be 
reasonable  and  must  be  explained. 

(3)  A  statement  whether  the  applicant  or  a 
related  firm  has  filed,  or  has  authorized  any 
individual  to  file  on  its  behalf,  any  other 
application  in  that  refund  proceeding.  If  so, 
an  explanation  of  the  circumstances  of  the 
other  filing  or  authorization  should  be 
submitted; 

(4)  If  the  applicant  is  or  was  in  any  way 
affiliated  with  the  consenting  firms,  it  should 
explain  this  affiliation,  including  the  time 
period  in  which  it  was  affiliated;'' 

(5)  The  statement  listed  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  firm  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 


attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  should  clearly  refer  to  the 
appropriate  proceeding  name  and  case 
number.  See  Appendix.  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application.  If  the  applicant  believes  that  any 
of  the  information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it  must 
submit  an  original  application,  clearly 
designated  "confidential."  containing  the 
confidential  information,  and  two  copies  of 
the  application  with  the  confidential 
information  deleted.  All  refund  applications 
should  be  postmarked  no  later  than  March 
15, 1994  and  be  sent  to:  Buchanan  Shell. 
Inc./Jim  Campbell  Shell/Miles  Union 
Service/OR,  Elwood  Chevron  Service  Special 
Refund  Proceeding,  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Ave..  SW.,  Washington,  DC 
20585. 

C.  Fefund  Applications  Filed  by 
Representatives 

In  addition,  we  propose  to  adopt  the 
standard  OHA  procedures  relating  to  refund 
applications  filed  on  behalf  of  applicants  by 
"representatives,"  including  refund  filing 
services,  consulting  firms,  accountants,  and 
attorneys.  See,  e.g..  Shell  Oil  Co..  18  DOE  1 
85,492  (1989);  Texaco  Inc.,  20  DOE  1  85.147 
(1990);  Storks  Shell  Service.  23  DOE  1  85,017 
(1993).  We  will  also  require  strict  compliance 
with  the  filing  requirements  as  specified  in 
10  CFR  205.283,  particularly  the  requirement 
that  applications  and  the  accompanying 


certification  statement  be  signed  by  the 
applicant. 

The  OHA  reiterates  its  policy  to  closely 
scrutinize  applications  filed  by  filing 
services.  Applications  submitted  by  a  filing 
service  should  contain  all  of  the  information 
indicated  in  this  final  Decision  and  Order. 

Finally,  the  OHA  reserves  the  authority  to 
require  additional  information  before 
granting  any  refund  in  these  proceedings. 
Applications  lacking  the  required 
information  may  be  dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  after  all  first  stage 
claims  have  been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15  U.S.C 
4501-07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the  amount  of 
oil  overcharge  funds  that  will  not  be  required 
to  refund  monies  to  injured  parties  in 
Subpart  V  proceedings  and  make  those  funds 
available  to  state  governments  for  use  in  four 
energy  conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to  the 
OHA,  and  any  funds  in  the  consenting  firms 
settlement  funds  that  the  OHA  determines 
will  not  be  needed  to  effect  direct  restitution 
to  injured  customers  will  be  distributed  in 
accordance  with  the  provisions  of  PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  by  Buchanan  Shell,  Inc.,  Jim 
Campbell  Shell,  Miles  Union  Service,  and 
Elwood  Chevron  Service,  pursuant  to  the 

'    settlements  reached  on  August  25, 1982, 
August  2. 1982,  April  11. 1982,  and  March 
25, 1992.  respectively,  may  now  be  filed. 

(2)  Applications  for  Refund  must  be 
postmarked  on  or  before  |une  30, 1994. 

Dated:  January  13, 1994. 
Ceorge  B.  Breznay,  ' 
Director.  Office  of  Hearings  and  Appeals. 


Appendix 

Case  No. 

FTrm 

Address 

SettJement  period 

Product 

Volume  soW 

Settlement 
amount 

Consent  No. 

LEF^OSI  

LEF-0082  

Buchanan  Shell.  Inc. 
Jim  Campbell  St>ell  . 

1315  Buchanan  Rd.. 

Pittsburg,  CA 

94565. 
3201  Lakestwe 

Ave..  Oakland,  CA 

94610. 

8/1/79-11/13/79 
8/1/79-11/13/79 

Gasoline  . 
Gasoline  . 

250,480 
297,953 

SI  .500.87 
$3?3.13 

90OZO3255 
90OZO3255 

5  Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  Part  205.  Subpart  V. 
The  information  may  be  shared  with  o«her  Federal 
agencies  for  statistical,  auditing  or  archiving 


purposes,  and  with  law  enforcement  agencies  when 
they  are  investigation  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 

»  As  in  other  refund  proceedings  involving 
alleged  refined  product  violations,  the  DOE  will 
presume  that  affiliates  of  the  consenting  firms  were 
not  injured  by  the  firms"  overcharges.  See.  e.g. 
Marathon  Petroleum  Co  /EMBO  Propane  Co..  15 
DOE  1  85.288  (1987).  This  is  so  because  a 


consenting  firm  presumably  would  not  have  sold 
petroleum  products  to  an  afTiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage  See  Marathon  Petroleum  Co /Pilot  Oil 
Corp..  16  0O£f  85.6JJ  (1987),  amended  claim 
denied.  17  DOE  1  85.291  (1988).  reconsiderafion 
denied.  20  DOE  1  85.236  (1990).  Additionally,  if  an 
affiliate  of  one  of  the  conseifting  firms  was  granted 
a  rehind,  the  consenting  firm  would  be  indirectly 
compensated  from  a  fund  rwnitted  to  settle  its  own 
alleged  violations. 


f 
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Firm 

Address 

Setttement  period 

Product 

Volunie  sold 

Settlement 
amount 

Consent  No. 

... 

Miles  Union  Service 

E(wood  Chevron 
Service. 

500  Bancroft  Ave.. 

San  Leandro,  CA 

94577. 
7952  Hollister  Ave.. 

Goteta.CA  93117. 

8/1/79-11/13/79 
8/2/79-4/23/80 

Gasoline  . 
Gasoline  . 

107.566 
290.124 

$1,210.33 
$2,750.00 

90OZO3258 
999K90CS7 

-1387  Filed  1-19-94;  8:45  am) 

S4SO-01-P 


lation  of  Special  Refund 

ffice  of  Hearings  and  Appeals, 

itice  of  implementation  of 
und  procedures. 

rhe  Office  of  Hearings  and 
)HA)  of  the  Department  of 
)E)  announces  the  procedures 
ement  of  $10,089.18,  plus 
terest,  in  refined  petroleum 
station  amounts  obtained  by 
jrsuant  to  a  March  8, 1982 
>der  issued  to  A-1  Exxon 
1  Mobil  &  Towing,  Case  Nos. 
and  LEF-0088  and  a  March 
smedial  Order  issued  to  Half 
Exxon.  Case  No.  LEF-0087 
ial  order  firms).  The  OHA  has 
I  that  the  funds  obtained  from 
al  order  firms,  plus  accrued 
ill  be  distributed  to  customers 
ased  gasoline  from  them 
following  periods:  August  1, 
:gh  November  20.  1979,  in 
xon  proceeding;  August!, 
igh  October  23. 1979  in  the 
Bay  Exxon  proceeding;  and 
979  through  November  13, 
I  Redhill  Mobil  and  Towing 

;r  information  contact: 
Mann.  Deputy  Director, 
feld.  Assistant  Director, 
Barings  and  Appeals,  1000 
ice  Avenue,  SVV., 
1,  DC  20585,  (202)  586-2094 
B-2383  (Klurfeld). 
;  Applications  for  Refund 
id  in  duplicate,  addressed  to 
n;  Half-Moon  Bay  Exxon/OR 
bil  and  Towing  Special 
ceeding"  and  sent  to:  Office 
and  Appeals,  Department  of 
)0  Independence  Avenue, 
ington,  DC  20585. 
ilicatioQS  should  display  a 
reference  to  the  appropriate 
(r  and  be  postmarked  on  or 
30, 1994. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$10,089.18.  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to  March 
8, 1982  and  March  29,  1982.  In  the 
Remedial  Orders,  the  DOE  found  that, 
during  the  relevant  periods  beginning 
August  1. 1979.  the  firms  each  had  sold 
motor  gasoline  at  prices  in  excess  of  the 
maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations. 

The  OHA  has  determined  to  distribute 
the  funds  obtained  from  the  consenting 
firms  in  two  stages.  In  the  first  stage,  we 
will  accept  claims  from  identifiable 
purchasers  of  gasoline  from  the 
consenting  firms  who  may  have  been 
injured  by  alleged  overcharges.  The 
specific  requirements  which  an 
applicant  must  meet  in  order  to  receive 
a  refund  are  set  out  in  Section  III  of  the 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunds  based  on  the  number  of 
gallons  of  gasoline  which  they 
purchased  from  the  consenting  firms. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (FODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  must  be 
postmarked  on  or  before  June  30,  1994. 
Instructions  for  the  completion  of 
refund  applications  are  set  forth  in  the 
Decision  that  immediately  follows  this 
notice.  Applications  should  be  sent  to 
the  address  listed  at  the  beginning  of 
this  notice. 

Unless  labelled  as  "confidential."  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 


Dated:  )anuary  13, 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeal. 
January  13. 1994. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms: 

A-1  Exxon 

Half  Moon  Bay  Exxon 

Kedhill  Mobil  &  Towing 
Dateof  Filing:  )uly  20,  1993 
Case  Numbers: 

LEF-0086 

LEF-0087 

LEF-0088 

On  July  20. 1993.  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DOE)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA).  to  distribute  the  funds 
received  pursuant  to  Remedial  Orders  issued 
by  the  DOE  to  the  following  parties:  A-1 
Exxon  of  Capitola.  California,  Half  Moon  Bey 
Exxon  of  Half  Moon  Bay,  California,  and 
Redhill  Mobil  &  Towing  of  San  Anselmo, 
California  (hereinafter  collectively  referred  to 
as  the  remedial  order  firms).  In  accordance 
with  the  provisions  of  the  procedural 
regulations  al  10  CFR  part  205,  Subpart  V 
(Subpart  V),  the  ERA  requests  in  its  Petition 
that  the  OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the  effects 
of  regulatory  violations  set  forth  in  the 
Remedial  Order.  This  Decision  and  Order 
sets  forth  the  OHA's  plan  to  disUibute  these 
funds. 

I.  Background 

Each  of  the  remedial  order  firms  was  a 
retailer  of  motor  gasoline  during  the  periods 
relevant  to  this  proceeding.  The  ERA  issued 
Proposed  Remedial  Orders  (PROs)  to  each  cf 
the  firms,'  The  PROs  alleged  that,  during 
separate  periods  beginning  on  August  1. 
1979,  the  remedial  order  firms  had;  charged 
more  than  the  maximum  lawful  selling  price 
for  one  or  more  grades  of  gasoline  in 
violation  of  10  CFR  212.93;  failed  to  post  and 
maintain  the  maximum  lawful  selling  price 
or  a  proper  certification  in  violation  of  10 
CFR  212.129;  failed  to  keep  and  maintain 
books  and  records  to  support  the  lawfulness 


•  A-1  Exxon  was  issued  a  PRO  on  January  22, 
1981;  Half  Moon  Bay  Exxon  was  issued  a  PRO  on 
May  7.  1981.  and  Redhill  Mobil  k  Towing  was 
issued  a  PRO  on  February  25. 1981. 
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of  the  price  for  gasoline  on  the  audit  date  in 
violation  of  10  CFR  210.92  and  212.93;  and/ 
or  engaged  in  unlawful  or  discriminatory 
business  practices  in  violation  of  10  CFR 
210.62. 

After  considering  and  dismissing  the  firms' 
objections  to  the  PROs,  the  DOE  issued  final 
Remedial  Orders.  A-1  Exxon,  et  ai.  9  DOE 
1 83,020  (1982);  Chip's  Chevron  Service,  et 
ul..  9  DOE  1 83,046  (1982). '  Each  of  the 
retailers,  represented  by  the  same  counsel, 
appealed  the  remedial  orders  to  the  Federal 
Energy  Regulatory  Commission  (FERC).  On 
September  19. 1982.  FERC  affirmed  each  of 
the  contested  remedial  orders  in  every 
respect.  A-t  Exxon,  et  at..  20  FERC  1 61 ,387 
(1982).  Each  of  the  firms  has  since  remitted 
a  sp>ecified  amount  in  compliance  with  the 
Remedial  Orders,  to  which  interest  has  since 
accrued.  These  funds  are  being  held  in  an 
interest-bearing  escrow  account  maintained 
at  the  Department  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distribution. 

n.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the  OHA 
in  formulating  and  implementing  a  plan  of 
distribution  of  funds  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
is  to  use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA  to 
fashion  procedures  to  distribute  refunds,  see 
Petroleum  0\'ercharge  Distribution  and 
Restitution  Act  of  1986. 15  U.S.C.  4501  et 
?eq.,  Office  of  Enforcement.  9  DOE  1 82.508 
(1981).  and  Office  of  Enforcement.  8  DOE 
1  82.597  (1981)  [Vickers]. 

We  have  considered  the  ERA's  petition  that 
we  implement  a  Subpart  V  proceeding  with 
respect  to  the  above  remedial  order  funds 
and  have  determined  that  such  proceedings 
are  appropriate.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA's  tentative  plan  to 
distribute  these  funds.  Before  taking  the 
actions  proposed  in  this  [Decision,  we  intend 
to  publicize  our  proposal  and  solicit 
comments  from  interested  parties.  Comments 
regarding  the  tentative  distribution  processes 
set  forth  in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30  days 
of  its  publication  in  the  Federal  Register. 

ni.  Proposed  Refund  Procedures 

On  December  2. 1993.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  Remedial  Order  funds.  That 
PD&O  was  published  in  the  Federal  Register, 
and  a  30-day  period  was  provided  for  the 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  58  Fed.  Reg. 
64758  (December  9, 1993).  More  than  30  days 
have  elapsed  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Remedial  Order  funds.  Consequently,  the 
procedures  will  be  adopted  as  proposed.  We 
will  implement  a  two-stage  refund  procedure 
for  distribution  of  the  remedial  order  funds 


by  which  purchasers  of  gasoline  from  the 
remedial  order  firms  during  the  period 
covered  by  the  Remedial  Orders  may  submit 
Applications  for  Refund  in  the  initial  stage. 
From  our  experience  with  Subpart  V 
proceedings,  we  expect  that  potential 
applicants  generally  will  be  limited  to 
ultimate  consumers  ("end-users").  Therefore, 
we  do  not  anticipate  that  it  will  be  necessary 
to  employ  the  injury  presumptions  that  we 
have  used  in  past  proceedings  in  evaluating 
applications  submitted  by  refiners,  resellers, 
and  retailers.' 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of  its 
monthly  purchases  of  gasoline  from  the 
remedial  order  firm  during  the  period 
covered  by  the  Remedial  Order.  Our 
experience  indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense  and  ensures 
that  refund  claims  are  evaluated  in  the  most 
efficient  manner  possible.  See  Marathon 
Petroleum  Co..  14  DOE  1 85.269  (1986) 
[Marathon].  Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
Subpart  V  regulations  at  10  CFR  205.282(e). 
Accordingly,  we  will  adopt  the  presumptions 
set  forth  below. 

1.  Calculation  of  Refunds 

First,  we  will  adopt  a  presumption  that  the 
overcharges  were  dispersed  equally  in  all  of 
the  remedial  order  firms'  sales  of  gasoline 
during  the  period  covered  by  the  Remedial 
Orders.  In  accordance  with  this  presumption, 
refunds  are  to  be  made  on  a  pro-rata  or 
volumetric  basis.*  In  the  absence  of  better 
information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  a  Remedial 
Order  fund  is  equal  to  the  number  of  gallons 
purchased  from  the  remedial  order  firm 
during  the  period  covered  by  that  Remedial 
Order  times  the  per  gallon  refund  amount.' 


»  A  Remedial  Order  was  issued  to  A-1  Exxon  and 
Redhill  Mobil  &  Towing  on  March  8.  1982  A 
Remedial  Order  was  issued  to  Half  Moon  Bay 
Exxon  on  March  29. 1982. 


'  If  a  refiner,  reseller,  or  retailer  should  Hie  an 
application  in  any  of  the  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See,  e.g..  Storks  Shell  Sen'ice.  23  DOE 
1 85,017  (1993);  Shell  Oil  Co..  18  DOE  1 85,492 
(1989). 

'  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  remedial  firm's 
overcharges.  See.  eg..  Mobil  Oil  Corp. /Atchison, 
Topeka  and  Santa  Fe  Railroad  Co..  20  DOE  1 85.788 
(1990);  Mobil  Oil  Corp./Marine  Corps  Exchange 
Service.  17  DOE  1  85.714  (1988).  Such  a  claim  will 
only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged"  by  a  specific 
amount,  and  that  it  absorbed  those  overcharges.  See 
Panhandle  Eastern  Pipeline  Co. Western  Petroleum 
Co..  19  DOE  185.705  (1989).  To  the  degree  thai  a 
claimant  makes  this  showing,  it  will  receive  an 
above-volumetric  refund. 

'  The  per  gallon  refund  amount  is  S.0465  for 
claimants  applying  in  the  A-1  Exxon  proceeding 
(S3.000  remitted/64.456.4  gallons  sold).  S.0173  in 


We  derived  the  per  gallon  refund  figures  by 
dividing  the  amount  of  each  Remedial  Order 
fund  by  the  total  volume  of  gasoline  which 
each  remedial  order  firm  sold  during  the 
period  specified  in  that  Remedial  Order.  An 
applicant  that  establishes  its  eligibility  for  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of  the 
accrued  interest.* 

In  addition  to  the  volumetric  presumption, 
we  will  also  adopt  a  presumption  regarding 
injury  for  end-users. 
2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  will  adopt  the  presumption 
that  an  end-user  or  ultimate  copsumer  of 
gasoline  purchased  from  one  of  the  remedial 
order  firms  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  Remedial  Order. 
See,  e.g..  Texas  Oil  and  Ckis  Corp  .  12  DOE 
1  85,069  at  88,209  (1984)  [TOCCO).  Members 
of  this  group  generally  were  not  subject  to 
price  controls  during  the  period  covered  by 
the  Remedial  Order,  and  were  not  required 
to  keep  records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impwct  of  the 
overcharges  on  the  final  prices  of  goods  and 
services  produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the  refund 
proceeding.  Id.  End-users  of  gasoline 
purchased  from  the  remedial  order  firms 
need  only  document  their  purchase  volumes 
from  the  firm  during  the  period  covered  by 
the  Remedial  Order  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
overcharges. 

B.  Befund  Application  Bequirements 

To  apply  for  a  refund  from  any  of  the 
Remedial  Order  funds,  a  claimant  should 
submit  an  Application  for  Refund  containing 
all  of  the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  numl)cr.  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  numl)erof  a 
person  to  contact  for  additional  information, 
and  the  name  and  address  of  the  person  who 
should  receive  any  rehmd  check.'  If  the 


the  Half-Moon  Bay  Exxon  proceeding  (S2,50O 
remitted/144.331  gallons  sold),  and  $.0J14  in  the 
Redhill  Mobil  »  Towing  proceeding  (S4.589.18 
remilled/146.145.7  gallons  soldi. 

»  As  in  previous  cases,  we  will  esljblish  a 
minimum  refund  amount  of  $15.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefits  of  rest  Hut  ion  in 
those  instances.  See  Exxon  Corp.  17  DOE  1 85.500, 
at  89,150  (1988)  (Exxon). 

'  Under  the  Privac>'  Ad  of  1974.  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  nut 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  lOCF.R.  Part  205.  Subpart 
V.  The  information  may  be  shared  with  other 

Continued 
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:  operated  under  more  than  one 
ioder  a  different  name  during  the 
trol  period,  the  applicant  should 
lese  names: 

onlhly  purchase  schedule  covering 
iDt  Remedial  Order  period.*  The 
should  specify  the  source  of  this 
information.  In  calculating  its 
volumes,  an  applicant  should  use 
ords  from  the  refund  penod,  if 
If  these  records  are  not  available, 
ant  may  submit  estimates  of  its 
•urchases,  but  the  estimation 
Dgy  must  be  reasonable  and  must  be 

itement  whether  the  applicant  or  a 
m  has  nied,  or  has  authorized  any 
I  to  file  on  its  behalf,  any  other 
n  in  that  refund  proceeding.  If  so, 
ation  of  the  circumstances  of  the 
g  or  authorization  should  by 

(  applicant  is  or  was  in  any  way 
with  the  remedial  order  firm,  it 
jlatn  this  affiliation,  including  the 
d  >n  which  it  was  affiliated;' 
itatement  listed  below  signed  by 
lual  applicant  or  a  responsible 
the  firm  filing  the  refund 
a: 

or  affirm)  that  the  information 
in  this  application  and  ils 
ts  is  true  and  correct  to  the  best  of 
»dge  and  belief  I  understand  that 
w  is  convicted  of  prcviding  false 
n  to  the  federal  government  may 
to  a  fine,  a  jail  sentence,  or  both, 
3  18  use.  1001. 1  understand  that 
ation  contained  in  this  application 

0  public  disclosure.  I  have 
duplicate  of  this  entire 

1  which  will  be  placed  in  the  OliA 
(rence  Room. 

cations  should  be  either  typed  or 
i  clearly  labeled  A-1  Exxon  (Case 
386)/Half  Moon  Bay  Exxon  (Case 

cies  for  slatisticdl.  a jditi.ig  or 
rposes.  and  with  law  eniorcemeni 
in  '.'^wy  are  i.nvesf igating  ■  potential 
:ivil  or  criminal  law.  Unless  an 
ims  conndentiality,  this  information 
ible  lo  ihe  public  in  the  Public 
om  of  the  OfTx*  of  H<>arings  and 

'dial  Orders  cover  !he  fo!lowi.^g 

uM  1.  1979  through  Noveir.t>er  20, 1979 

non  proceeding:  August  1.  1979 

^r  23.  1970  in  Ihe  lia't-Moon  Bay 

!ding.  and  August  1. 1979  through 

1, 1979  in  the  Redhill  Mobil  a.id 

»<Hiing. 

!r  refund  proceedings  iov&iving 

rd  product  violations.  Ih*  LX)E  will 

affiliates  of  the  rnniedial  order  Uim 
red  by  the  r.nti's  overcharges.  See.  e.g., 
'n.lcum  Co./EMP.O Pmpant:  Co.  15 
i  11987).  This  is  so  because  the 
^r  rimi  presurr,ably  would  not  have 
m  products  to  an  affiliate  If  such  a  sale 
liaced  the  purchaser  at  a  competitive 

See  \torxi'Ju>n  Putroleum  Co./Ptlot  Oil 
i  185.611  (1987),  amended  claim 
)E  1 85.291  (1968),  rrcorjideratjon 
)E  1  85.236  (1990).  Additionally,  if  an 
:  remedial  order  firm  was  granted  a 
medial  order  flrro  would  be  indirectly 
from  a  Remedial  Order  fund  remitted 
m  ali«'ged  violations. 


No.  LEF-0087)/OR  Redhill  Mobil  and 
Towing  (Case  No.  LEF-0088)  Special  Re^Jnd 
Proceeding."  Each  applicant  must  submit  an 
original  and  one  copy  of  the  application.  If 
the  applicant  believes  thai  any  of  the 
information  in  its  application  is  confidential 
and  does  not  wish  for  this  information  to  be 
publicly  disclosed,  it  must  submit  an  original 
application,  clearly  designated 
"confidential."  containing  the  confidential 
information,  and  two  copies  of  the 
application  with  the  confidential  information 
deleted.  All  refund  applications  should  be 
postmarked  on  or  before  June  30, 1994  and 
sent  to:  A-1  Exxon/Half  Moon  Bay  Exxon/OR 
Redhill  Mobil  k  Towing  Special  Refund 
Proceeding,  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000  Independence 
Ave.,  SW.,  Washington,  DC  20585. 

C  Refund  Applications  Filed  by 
Representatives 

In  addition,  we  will  adopt  the  standard 
OHA  procedures  relating  to  refund 
applications  filed  on  behalf  of  aDplicants  by 
"representatives,"  including  rel^nd  filing 
services,  consulting  firms,  accountants,  and 
attorneys.  See,  e.g..  Storks  Shell  Service.  23 
DOE  1 85,017  (1993):  Texoco  Inc..  20  DOE 
1 85,147  (1990):  Shell  Oil  Co..  18  DOE 
1 85.492  (1989).  Wo  will  also  require  strict 
compliance  with  the  filing  requirements  as 
specified  in  10  CFR  205.283,  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant 

The  OHA  reiterates  its  policy  to  closely 
scrutinize  applications  filed  by  filing 
services.  Applications  submitted  by  a  filing 
service  should  contain  all  of  the  information 
Indicated  in  the  final  Decision  and  Order  in 
this  proceeding. 

Finally,  the  OHA  reserves  the  authority  to 
require  additional  inforroation  before 
granting  any  refund  in  these  proceedings. 
Applications  lacking  the  required 
information  may  be  dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  afler  all  first  stage 
claims  have  been  decided  will  be  distributed 
In  accordance  with  the  provisions  of  tha 
Petroleum  Overchaijje  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15  U  S.C 
4501-07.  PODR,A  requires  that  the  Secretary 
of  Enen?y  determine  annually  the  amount  of 
oil  overcharge  funds  that  will  not  be  required 
lo  refund  monies  to  Injured  parties  in 
Subpart  V  proceedings  and  make  those  funds 
available  to  state  governments  for  use  in  four 
energy  conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to  the 
OHA,  andany  funds  in  the  Re.Tit?dial  Order 
funds  that  the  OHA  determines  will  not  be 
Efit.'dcd  lo  effect  direct  restitution  to  injured 
customers  will  be  distributed  in  accordance 
with  the  provisions  of  PODR,\. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  tar  Refund  from  the  funds 
remitted  by  A-1  Exxon,  Half  Moon  Bay 
Exxon,  and  Redhill  Mc^il  k  Towing  pursuant 
to  the  Remedial  Orders  dated  March  8, 1982 
and  March  29, 1932  may  now  be  filed. 

(2)  Applications  for  Refund  must  be 
postmarked  on  or  before  June  30. 1994. 


Dated:  January  13, 1994. 
George  B.  Brezray, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-1395  Filed  1-19-94:  8:45  am) 
BIfUMO  ootx  uao-»%-p 


FEDERAL  COMMUNICATIONS 
CGMMISStON 

Public  Information  Collection 
Requirements  Approved  by  the  Office 
of  Management  and  Budget 

January  12, 1994. 

The  following  information  collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980.  (44  U.S.C.  3507).  For 
further  information,  contact  Judy  Boley, 
Federal  Communications  Commission, 
(202) 632-0276. 

OMB  No.:  3060-0003. 
TitJe:  Application  Form  610  for 
Amateur  Operator/Primary  Station 
License. 
Form  Ato.  FCC  610. 
A  revised  application  form  FCC  610 
has  been  approved  for  use  through  8/31/ 
96.  The  ciurent  edition  of  the  form  is 
dated  November  1993  and  was 
implemented  December  1993. 
OMB  No.:  3060-0053. 
Title:  Application  for  consent  to 
Transfer  Control  of  Corporation  Holding 
Station  License, 
form  No.  FCC  703. 
A  revised  application  form  FCC  703 
has  been  approved  for  use  through  10/ 
31/96.  The  February  1991  edition  with 
the  pre\'ious  OMB  expiration  dale  of  11/ 
30/93  will  remain  in  use  until  revised 
forms  are  available. 
OMB  No.:  3060-0055. 
r///e;  Application  for  Cable  Television 
Relay  Service  Station  Authorization. 
Form  No.:  FCC  327. 
A  revised  application  form  FCC  327 
has  been  approved  for  use  through  9/30/ 
96.  The  August  1987  edition  with  the 
previous  OMB  expiration  date  of  4/30/ 
90  will  remain  in  use  until  revised 
forms  are  available. 
O.M3  No.:  3060-0069. 
Tith:  Application  for  Commercial 
Radio  Operator  License. 
Form  No.:  FCC  756. 
A  revised  application  form  FCC  756 
has  been  approved  for  use  tlirough  9/30/ 
96.  The  current  edition  is  October  1993 
and  was  implemented  October  1393. 
OMB  No.:  3060-0076. 
Titfe:  Annual  Employment  Report  for 
Common  Carriers. 
Form  No.:  FCC  395. 
A  revised  annua)  report  FCC  395  has 
been  approved  for  use  through  12/31/ 
96.  The  December  1990  edition  with  the 
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previous  0MB  expiration  date  of  12/31/ 
93  will  remain  in  use  until  revised 
forms  are  available. 

OMB  No.;  3060-0079. 

Title:  Application  foran  .\mateur 
Club,  RACES,  or  Militar>'  Recreation 
Station  License. 

Fonn  iVo.;  FCC  610-B. 

A  revised  application  form  FCC  610- 
B  ha';  been  approved  for  use  throigh  10/ 
31/96.  The  March  1992  edition  with  the 
previous  0MB  expiration  date  of  8/31/ 
04  will  remain  in  use  until  revised 
forms  are  available. 

O.VfBA'c:  3060-0090. 

ryr/e.  Part  I-^Registration  of  Canadian 
Radio  Station  Licensee  and  Application 
for  Permit  to  Operate,  Part  II — 
Certificate  of  Registration  of  Cinadian 
Radio  Station  Licensee  and  Permit  for 
Operation  in  the  L'nited  States. 

Form  No.;  FCC  410. 

The  approval  on  FCC  410  has  been 
extended  through  11/30/96.  The 
October  1990  edition  with  the  previous 
OMB  expiration  date  of  10/31/93  will 
remain  in  use  until  updated  forms  are 
available. 

OMB  No.;  3060-0095. 

Tjf/e;  Annual  Employment  Report — 
Cable  Television. 

Form  No.:  FCC  395-A  and  395-AS. 

A  revised  annual  report  form  FCC 
395-A/395-AS  has  been  approved  for 
use  through  7/31/96.  The  1993  edition 
with  the  previous  OMB  expiration  date 
of  3/31/95  will  remain  in  use  until 
revised  forms  are  available. 

OMB  No;  3060-0113. 

Title:  Broadcast  Equal  Employment 
Opportunity  Program  Report. 

Form  No.:  FCC  396. 

The  approval  on  FCC  396  has  been 
extended  through  12/31/96.  The 
November  1990  edition  with  the 
previous  OMB  expiration  date  of  9/30/ 
93  will  remain  in  use  until  updated 
forms  are  available. 

OMB  No.;  3060-0120. 

Title:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report. 

Form  No.:  FCC  396-A. 

The  approval  on  FCC  39G-A  has  been 
extended  through  11/30/96.  The 
September  1991  edition  with  the 
previous  OMB  expiration  of  9/30/93 
will  remain  in  use  imtil  updated  forms 
are  available. 

OMB  No.;  3060-0390. 

Title:  Broadcast  Station  Annual 
Employment  Report. 

Form  No.:  FCC  395-B. 

The  approval  on  FCC  395-B  has  been 
extended  through  11/30/96.  The  March 
1993  edition  with  the  previous  OMB 
expiration  of  9/30/93  will  remain  in  use 
until  update  forms  are  available. 

OMB  No.;  3060-0574. 


Title:  Annual  Employment  Report — 
MVPD  (Multiple  Video  Program 
Distributors). 

Form  No.;  FCC  395-M. 

A  new  report  form  FCC  395-M  has 
been  approved  for  use  through  7/31/96. 
No  forms  have  been  printed  at  this  time. 

OMB  No.:  3060-0576. 

Title:  Application  for  Renewal  of 
Amateur  Radio  Station  License. 

Fonn  No.:  FCC  610-R. 

A  new  application  form  FCC  610-R 
has  been  approved  for  use  through  10/ 
31/96.  This  form  will  be  computer 
generated  and  mailed  to  licensees  near 
the  end  of  their  ten  year  license  term. 

Federal  Cnminitnications  Commission. 

William  I.  C^ton, 

Acting  Secretary. 

IFR  Doc.  94-1332  Filed  1-19-94;  8:45  ami 

BILLING  CODE  6712-01-M 


[DA  93-15741 

Private  Land  Mobile  Radio  Services; 
Electronics  Filing  of  Applications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief.  Private  Radio 
Bureau  released  this  Order  establishing 
procedural  requirements  for  application 
signatures  in  all  private  radio  services. 
The  Private  Radio  Bureau  will  issue 
Public  Notices  to  inform  applicants  as 
electronic  filing  becomes  available  in 
each  service. 

EFFECTIVE  DATE:  January-  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Consumer  Assistance.  Private  Radio 
Bureau.  Licensing  Division.  Gettysburg, 
PA  (717)  337-1212. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  December  27, 1993;  Released: 
Januarys.  1994. 

By  tfie  Chief.  Private  Radio  Bureau: 
1.  On  April  1.  1993.  the  Commission 
adopted  an  order  amending  its  rules  to 
allow  electronic  filing  of  applications  in 
the  Private  Radio  Services.  Order.  8  FCC 
Red  2662  (1993).  >  At  that  time  the 
Commission  continued  the  requirement 
that  a  handwritten  signature  accompany 
all  applications  until  the  Private  Radio 
Bureau  establishes  procedures  for  the 
electronic  filing  of  applications  by 
"Public  Notice  in  the  Federal  Register, 
modified  application  forms,  and  other 


■  The  Conunission  was  authorized  to  so  amend  its 
rules  by  an  act  of  Congress  amending  the 
Communications  Act  of  1934.  Telecommunications 
Authoriration  Act  of  1992.  Public  Law  102-538, 
106  Stat.  3S33  (1992),  Section  204. 


published  procedures."  8  FCC  Red  at 
2662.  para.  7. 

2.  The  Private  Radio  Bureau  is 
developing  procedural  requirements  for 
the  electronic  fding  of  applications  in 
the  Private  Radio  Services.  Certain 
procedures  are  already  in  place,  and 
approximately  7,000  applications  have 
been  filed  electronically.  This  order 
establishes  procedural  requirements  for 
application  signatures  in  all  private 
radio  services  pursuant  to  the  authority 
delegated  to  the  Private  Radio  Bi;reau  in 
47  CFR  1.913(e).  See  also.  47  CFR 
90.125,  94.29  and  95.87.  W^  will 
publish  Public  Notices  to  inform 
applicants  as  electronic  filing  becomes 
available  in  each  ser\ ice. 

3.  If  the  applicant  is  an  individual,  the 
signature  on  an  electronically  filed 
application  will  consist  of  the  electronic 
equivalent  of  the  typed  name  of  the 
individual.  If  the  applicant  is  a 
partnership,  the  signature  will  consist  of 
the  electronic  equivalent  of  the  typed 
name  of  a  partner.  If  the  applicant  is  a 
corporation,  the  signature  will  consist  of 
the  electronic  equivalent  of  the  typed 
name  of  an  officer,  a  director,  or  a  duly 
authorized  employee  of  the  corporation. 
If  the  applicant  is  an  unincorporated 
association,  the  signature  will  consist  of 
the  electronic  equivalent  of  a  member 
who  is  an  officer.  The  signature  of  an 
applicant  who  is  an  eligible 
Rovernmeufal  entity,  such  as  states  and 
territories  of  the  United  States,  political 
subdivisions  thereof,  the  District  of 
Columbia,  and  tmits  of  local 
governments,  including  unincorporated 

■Municipalities,  will  be  the  electronic 
eqtiivalont  of  the  typed  signature  of 
such  duly  elected  or  appointed  officials 
as  may  be  competent  to  bind  the 
governmental  entity  under  the  laws  of 
the  applicable  jurisdiction. 

4.  This  requirement  follows  from  the 
requirements  of  §  1.913  of  our  rules.  47 
CFR  1.913.  Commission  precedent  and 
policy  regarding  individuals  satisfying 
the  requirements  contained  in  §  1.913 
regarding  who  may  sign  for  various 
applicants  are  fully  applicable  (e.g.,  w  ho 
may  sign  for  limited  partnerships, 
trusts,  hybrid  entities). 

5.  The  procedure  adopted  today  will 
eliminate  the  requirement  that  a  paper 
application  be  filed  in  addition  to  the 
electronically  filed  application  for  these 
applications  that  can  be  filed 
electronically.  An  electronic  signature 
submitted  according  to  these  procedures 
will  designate  the  individual, 
authorized  to  bind  the  applicant,  who  is 
certifying  to  the  accuracy  of  the 
information  contained  in  the 
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n  2  and  who  is  certifying  that 
)  the  application  has  been 
refits  pursuant  to  section  5301 
-Drug  Abuse  Act  of  1988.  21 
.  (For  the  definition  of 
e  47  CFR  1.2002(b).)  By 
this  fashion,  applicants 
agree  to  comply  with  the 
conditions  associated  with 
intained  in  the 
ations  Act  of  1934,  as 
3nd  the  Commission's  rules.  ^ 
I  also  agree  to  be  bound  in  the 
ler  as  if  they  had  submitted 
ten  signature  on  a  printed 
I  form. 


se  the  changes  adopted  today 
y  to  procedure,  they  are 
m  the  notice  and  comment 
its  of  the  Administrative 
Act,  5  U.S.C  553(b).  We  are 
the  Tiling  options  available  to 
in  the  private  radio  services 
ating  additional  burdens.  * 
ures  established  today  are 
imedialely  upon  publication 
ral  Register.  5  U.S  C. 
7  CFR  1.427(b). 
ther  information  regarding 
contact  the  Consumer 
Branch,  Federal 
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•ad,  Gettysburg,  FA  at  (717) 
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munications  Commission. 

ter. 

'  Bodio  Burmu. 
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;  File  Mo.  rSP-93-0ie] 

>  Services  of  U.S.-L>censed 
Jl  CommL-nkcations  Saletlrte 
rparate  Fronfi  the 
U  Telecommuntcstions 
janizatlcn  (INTELSAT) 

ieral  Communications 
I. 

ice. 


•  sIs'eiTien's  nv-de  in  an  application 
by  fine  and/ur  impriionment.  IB 

md  licensees  ar«  reir.inrliKl  thai 
Ihe  nght  to  um  ch>n.-iels  of  radio 
Jt  do  not  confer  ownership  thereof, 

periods  of  time:  and  tiwit  lironses 
y  right,  beiond  the  \vrm%, 

periods  of  the  license.  See,  47 

rtronic  filing  is  intended  only  for 
ubiic  information.  Material  filed 
r  confidentiality,  see  47  CFR  0.4S7, 
ed  on  paper. 


SUMMARY:  The  Commission  has  further 
modiHed  its  separate  satellite  systems 
policy  by  permitting  the  interconnection 
to  the  public  switched  network  of  up  to 
1,250  64-kbp8  equivalent  circuits  per 
satellite  provided  over  international 
separate  satellite  systems  for  the 
provision  of  public  switched  service. 

EFFECTIVE  DATE:  January  20,  1994. 

FOR  Further  information  contact: 
John  M.  Coles,  Attorney.  Common 
Carrier  Bureau.  (202)  632-7265. 

SUPPLEMENTARY  INF0RMATX3N: 

In  the  Matter  of  Permisaibie  Services  of 
U.S. -Licensed  Ir.tematlonal  C(>mmunications 
Satellitfi  Systems  Separate  froTi  the 
International  Telecommunications  Satellite 
Oi^ar.ization  (INTELSAT). 

Order 

Adopted:  December  6, 1993;  Released: 
January  6, 1994. 

By  the  Commission:  Chairman  Hundt  not 

participating. 

1.  The  Commission  is  hereby 
implementing  additional  changes  in  the 
scope  of  permissible  operations  of 
international  separate  satellite  systems. 
Our  action  herein  is  in  response  to 
Bdions  taken  by  INTELSAT  and  the 
Executive  Branch  in  further  expanding 
the  scope  of  operation  of  international 
separate  satellite  systems. 

2.  At  is  meeting  held  November  3-6. 
1992,  the  INTELSAT  Assembly  of 
Parties  determined  that  the  provision  of 
switched  services  upon  to  the  level  of 
1,250  64-kbps  equivalent  circuits  per 
satellite  over  separate  international 
satellite  systems  would  not  cause 
signihcant  economic  harm  to  the 
IJJTELSAT  system.  Consistent  with 
LNTELSATs  actions,  the  Executive 
Branch  has  further  modified  the 
separate  satellite  systems  policy.  In  a 
letter  dated  January  8, 1993.  the 
Executive  Branch  notified  the 
Commission  that  it  had  modified  some 
of  the  criteria  articulated  in  the 
November  27,  1991  letter  which  set 
forth  the  scope  of  permissible  services 
that  could  then  be  provided  over 
separate  systems  (including  100  64-kbps 
equivalent  circuits  per  satellite  system) 
and  further  modified  the  Separate 
Systems  policy  to  permit  the  provision 
of  private  line  circuits  interconnected  to 
the  public  switched  network  (PSN).i 


The  Executive  Branch  has  now 
determined  that  interconnection  of 
international  separate  satellite  systems 
to  the  PSN  at  a  level  up  to  1,250  64-kbps 
equivalent  circuits  per  satellite  for  the 
provision  of  public  switched  services  is 
consistent  with  U.S. 
telecommunications  and  foreign  policy 
interests.*  In  light  of  these 
circumstances,  we  find  that  permitting 
U.S.  separate  sateUite  systems  to 
provide  up  to  1.250  64-kbps  equivalent 
circuits  per  satellite  interconneijted  with 
the  PSN  for  the  provision  of  public 
switrJied  services  will  serve  the  public 
interest. 

3.  Accordingly.  It  is  ordered  That, 
effective  upon  publication  in  the 
Federal  Register,}  U.S.  separate  satellite 
systems  may  now  provide  up  to  1.250 
64-kbps  equivalent  circuits  per  satellite 
for  the  provision  of  public  switched 
services.* 

4.  It  is  further  ordered  That  authority 
is  delegated  to  the  Chief.  Common 
Carrier  Bureau  to  implement  the  change 
to  1,250  64-kbps  equivalent  circuits  per 
satellite,  as  well  as  future  changes  in  the 
number  circuits  that  may  bo 
interconnected  with  the  PSN.  subject  to 
satisfaction  of  U.S.  obligations  under  the 
INTELSAT  Agreement. 

Federal  Communications  Commission. 

WUIiam  F.  Caton. 

Acting  Secmtary. 

IFR  Doc  94-1331  Filed  1-19-94;  8:45  am] 

enxMG  coof  c7t»-»>-M 


'  Letter  dated  (anuary  8,  1993  from  Bradley  P. 
Holn)e»,  United  States  Coordinator  for  Inlerrtational 
Ccmnunicatiorks  and  information  Policy, 
rvpartmenl  of  State  and  Gregory  I-  ChapacJos. 
A8.«lslanl  Secretary  fcr  CommunicatlorM  and 
Information,  Deparlmant  of  Commerce  to  FOC 
Chainnan  Alfred  C  Siiies  which  referent's  the 
November  27.  1991  letter  from  James  Baker, 
Secretary  of  Siata  and  Robert  Mostiacher,  Secretary 
of  Commerce  to  FCC  Chairman  Alfred  Sikes.  See 


Permissible  Services  of  U.S.  LicenMd  International 
Comm'inications  Satellite  Systems  Separate  from 
Ihe  International  Telecommunications  Sat>'!i'le 
Orgnnization  (INTELSAT),  7  FCC  Red  231  %  (1992), 
recon  dismissed.  8  rCC  Red  S122  (1993)  (Separate 
Systems  Modification  order),  which  implemeoted 
the  criteria  set  forth  in  the  Executive  Branch's 
November  27,  1991  letter. 

2  Prior  to  this  mo»5:?ication.  interr.ational  sppaiz'.e 
satellite  systems  could  provide  up  to  ICO  64  itb-js 
equivalent  circuits  per  system.  See  letter  dated 
December  14,  1990  fmm  Thomas  J.  Murrln.  Deputy 
Secretary  of  Commerce  and  Lawrence  & 
EagleburR<?r,  Deputy  Secretary  of  Stite  to  FCC 
Chairman  Alfred  C  Sikes. 

J  See  5  US.C  553  U)(l)  (exempting  foreign  affairs 
matters)  and  5  l).S.C  553  (d)(1)  (a  rule  relteving  a 
restriction  not  subject  to  30-dey  effective  dale 
requirement). 

■•In  light  of  the  foreign  policy  objectives 
underlying  the  establishment  of  international 
separate  satellite  syslenm,  as  reflected  in  the 
January  a  letter.  modLHcalion  of  the  level  of 
switched  circuits  thai  can  be  provided  via  a 
separate  satellite  system  from  the  current  100  M- 
kbps  equivalent  cL-cuils  per  system  to  1.250  M- 
kbps  equivalent  circuiu  per  satellite  can  be  efleaed 
without  notice  and  commenL  See  5  U.S.C  553 
(a)(1). 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-IOOe-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1006-DR).  dated 
December  1, 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  January  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INF0RMATU3N:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  December  1, 1993,  is 
hereby  amended  to  include  Public 
Assistance  for  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
December  1.1993: 

Ste.  Genevieve  County  for  Individual 
Assistance  and  Public  Assistance. 

Carter.  Dent,  Howell.  Iron,  Madison.  Oregon, 
Perry.  Reynolds.  St.  Francois.  Shannon. 
Texas.  Washington  and  Wayne  Counties 
for  Public  Assistance.  (Already  designated 
for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No 

83.516,  Disaster  Assistance) 

Richard  W.  Kniaia. 

Associate  Director,  Response  and  Recovvry 

Directorate. 

IFR  Doc.  94-1358  Filed  1-19-94;  8:45  ami 

BILUNG  CODE  Cnt-K-M 


Crisis  Counseting  Assistance  and 
Training 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
extension  period  for  the  Hawaii  regular 
crisis  counseling  program  for  disaster 
survivors  of  Hurricane  Andrew  is 
extended  from  90  days  to  150  days.  The 
severity  of  tjie  emotional  trauma 
resulting  from  Hurricane  Andrew 
warrants  an  extension  of  an  additional 
60  days. 

EFFECTIVE  DATE:  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Paschke.  Human  Services 
Division.  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency.  500  C  Street.  SW.. 
Washington.  DC  20472.  (202)  646-4026. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  is  charged  with  coordinating 
Federal  disaster  assistance  under  the 
provisions  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (the  Act)  when  the 
President  has  declared  a  major  disaster. 
FEMA  provided  funding  for  a  regular 
crisis  counseling  program  to  help  those 
suffering  the  trauma  resulting  from  the 
September  1992  Hurricane  iniki 
disaster. 

FEMA  received  a  request  from  the 
State  of  Hawaii  to  extend  the  otherwise 
applicable  time  limitations  authorized 
by  section  416  of  the  Act,  so  that  the 
State  can  provide  additional  mental 
health  services  that  are  critically  needed 
for  citizens  during  the  recovery 
operation.  The  extent  of  the  damages 
vkTought  by  the  hurricane  were  of  such 
magnitude  that  the  residents  of  Hawaii 
suffered  significant  emotional  trauma 
that  warrants  continuation  of  disaster 
mental  health  counseling  beyond  the 
normal  crisis  counseling  time  periods. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS),  as  the  delegate 
to  FEMA  for  the  Secretary,  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance.  FEMA  believes 
there  was  a  well-established  need  for 
continuation  of  the  regular  crisis 
counseling  program  beyond  a  90-day 
extension.  Bas^  upon  the  sound  CMHS 
recommendation,  FEMA  has  approved  a 
150-day  extension  to  the  time  period  for 
the  Hawaii  regular  crisis  counseling 
program. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krinun, 

Associate  Director. 

IFR  Doc.  94-1359  Filed  1-19-94;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[Petltlen  No.  rH-«4] 

Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Matson  Navigation  Co.. 
Inc.  and  Matson  Terminals,  Inc. 

Notice  is  hereby  given  of  the  Filing  of 
a  petition  by  Matson  Navigation 
Company,  Inc.  and  Matson  Terminals, 
Inc.  pursuant  to  46  CFR  514.8(a),  for 
temporary  exemption  from  the 
electronic  service  contract  tariff  filing 
requirements  of  the  Commission's  ATFI 
System. 


To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  January  19, 1994.  Replies 
shaU  be  directed  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  petitioner,  Jerry  A. 
Yarbrough,  Matson  Navigation 
Company,  333  Market  Street,  San 
Francisco,  California  94120. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW.,  room  1046. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

IFR  Doc.  94-1269  Filed  1-19-94;  6:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44  U.S.C.  Chapter 
35)  and  under  OMB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CI-'R  part  1320).  A  copy  of  the 
proposed  information  collection  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  OMB  desk  officer 
listed  in  the  notice. 

DATES:  Comments  should  be  submitted 
on  or  before  February  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  McLaughUn.  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551; 
Gary  Waxman,  OMB  Desk  Officer  (202- 
395-3740),  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington.  DC  2050a.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

Request  for  OMB  approval  to  revise  the 
following  report: 

1.  Report  title:  Reports  of  Condition  and 
Income 
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>rm  number:  FFIEC  031-034 

ket  number:  7100-0036 

y:  Quarterly 

.  State  member  banks 
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inesses  are  affected. 
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y  (12U.S.C.  324)  and  is  given 
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of  assets,  liabilities,  and 
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,  FHEC  033,  and  FFIEC  034); 
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sions  to  the  reporting  of 
in  the  following  Call  Report 
to  reflect  the  effect  of 
Accounting  Standards  Board 
No.  115,  "Accounting  for 
uestments  in  Debt  and  Equity 
'(FASB  115),  which  banks 
t  for  Call  Report  purposes  for 
s  beginning  after  December 

B  body  of  Schedule  RC-B, 
s,"  the  amortized  cost  and  fair 
ach  type  of  held-to-maturity 
would  be  reported  separately 
mortized  cost  and  fair  value 
pe  of  available-for-sale 
On  the  FFIEC  031  report 
breakdown  of  securities  (not 
ding  accounts)  in  domestic 
!ype  of  security  would  be 
m  the  body  of  Schedule  RC- 
ule  RC-H,  "Selected  Balance 
s  for  Domestic  Offices." 
i  Memoranda  section  of 
^C-B,  Memorandum  items  3, 
ecurities  issued  by  states  and 
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curities  for  sale,"  would  be 
new  Memorandum  item 
idded  for  the  amortized  cost 
maturity  securities  sold  or 
during  the  calendar  year-to- 

:hedule  RC.  "Balance  Sheet," 
!curities."  would  be  split  into 


separate  items  for  "Available-for-sale 
securities"  and  "Held-to-maturity 
securities,"  while  item  26. b  would  be 
recaptioned  as  "Net  unrealized  holding 
gains  (losses)  on  available-for-sale 
securities." 

(d)  On  Schedule  RI,  "Income 
Statement,"  item  6,  "Gains  (Losses)  on 
securities  not  held  in  trading  accounts," 
would  be  split  into  separate  items  for 
gains  (losses)  on  available-for-sale 
securities  and  held-to-maturity 
securities. 

(e)  On  Schedule  RI-A,  "Changes  in 
Equity  Capital."  item  11  would  be 
recaptioned  as  "Change  in  net 
unrealized  holding  gains  (losses)  on 
available-for-sale  securities." 

(2)  On  Schedule  RC-M, 
"Memoranda,"  new  items  would  be 
added  for  the  amount  of  mutual  funds 
(segregated  into  four  categories)  and 
annuities  sold  during  the  quarter  by  the 
reporting  bank  and  by  third  parties  with 
whom  the  bank  has  a  contractual  sales 
arrangement.  In  Schedule  RJ,  "Income 
Statement,"  a  Memorandum  item  would 
be  added  for  fee  income  from  the  sale 
and  servicing  of  mutual  funds  and 
annuities. 

(3)  On  Schedule  RC.  "Balance  Sheet." 
item  16  for  "Other  borrowed  money" 
would  be  split  into  separate  subitems 
for  amounts  with  an  original  maturity  of 
one  year  or  less  and  for  amounts  with 
an  original  maturity  of  more  than  one 
year.  In  addition,  a  new  category  of 
liabilities,  "Trading  liabilities,"  would 
begin  to  be  reported  on  Schedule  RC. 

(4)  On  Schedule  RC-O.  "Other  Data 
for  Deposit  Insurance  Assessments,  '  a 
new  item  would  be  added  for  "Benefit- 
responsive  Depository  Institution 
Investment  Contracts." 

(5)  On  the  FFIEC  031  and  032  report 
forms: 

(a)  Schedule  RC-D  would  be  revised 
to  cover  both  trading  assets  and 
liabilities,  including  new  items  for  three 
categories  of  mortgage-backed  securities, 
trading  assets  in  foreign  offices  (on  the 
FFIEC  031  report  forms),  revaluation 
gains  (broken  down  between  domestic 
offices  and  foreign  offices  on  the  FFIEC 
031)  and  revaluation  losses  on  interest 
rate,  foreign  exchange  rate,  and  other 
commodity  and  equity  contracts,  and 
liability  for  short  positions.  In  addition 
to  the  banks  with  $1  billion  or  more  in 
total  assets  that  are  currently  required  to 
complete  Schedule  RC-D,  those  banks 
with  $2  billion  or  more  in  par-notional 
amount  of  interest  rate,  foreign 
exchange  rate,  and  other  commodity 
and  equity  contracts  (and  less  than  $1 
billion  in  total  assets)  will  be  required 

to  complete  the  schedule. 

(b)  Schedule  RC-N,  which  collects 
past  due  and  nonaccrual  data,  would 


see  the  addition  of  new  items  for 
interest  rate,  foreign  exchange  rate,  and 
other  commodity  and  equity  contracts 
that  are  past  due  30  through  89  days  or 
past  due  90  days  or  more.  Banks  would 
report  the  book  value  of  amounts  carried 
as  assets  on  the  balance  sheet  for  such 
past  due  contracts  as  well  as  the 
replacement  cost  of  those  past  due 
contracts  with  a  positive  replacement 
cost.  Consistent  with  the  existing 
treatment  of  Schedule  RC-N  data, 
individual  bank  information  on 
contracts  past  due  30  through  89  days 
would  be  treated  as  confidential. 

(6)  On  Schedule  RC-C,  part  1.  "Loans 
and  Leases."  a  single  total  would  be 
reported  for  "Obligations  (other  than 
securities  and  leases)  of  states  and 
political  subdivisions  in  the  U.S."  and 
the  separate  items  for  taxable  and  tax- 
exempt  obligations  would  be 
eliminated. 

(7)  Memorandum  items  1  and  2  on 
Schedule  RC-L.  "Off-Balance  Sheet 
Items,"  which  collect  data  on  certain 
loan  sales  and  purchases  during  the 
quarter  would  be  deleted. 

In  addition,  the  general  Call  Report 
instruction  precluding  assets  and 
liabilities  from  being  offset  or  otherwise 
netted  unless  specifically  required  by 
the  instrudions  would  be  modified  to 
allow  on-balance  sheet  amounts 
associated  with  conditional  and 
exchange  contracts  (e.g.,  forwards, 
interest  rate  swaps,  and  options)  to  be 
offset  in  accordance  with  Financial 
Accounting  Standards  Board 
Interpretation  No.  39.  This  would  be  an 
interim  treatment  pending  clarification 
of  an  interpretive  issue  under 
Interpretation  No.  39.  Consistent  with 
existing  Call  Report  instructions,  the 
netting  of  assets  and  liabilities  other 
than  those  arising  from  conditional  and 
exchange  contracts  will  not  be 
permitted  unless  specifically  required 
by  the  instructions. 

The  effective  date  for  these  proposed 
changes,  if  approved,  would  be  the 
March  31,  1994,  report  date. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  January  13, 1994. 
VVUIiam  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc.  94-1316  Filed  1-19-94;  645  am] 
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Agency  Forms  under  Review 
Background 

On  June  15,  1984.  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperworlk 
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Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instnunent(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  February  3. 1994. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  {or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets.  NW..  Washington,  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Mary  M.  McLaughlin, 
Federal  Reserve  Board  Oearance  Officer 
(202-452-3829).  Division  of  Research 
and  Statistics.  Board  of  Governors  of  the 


Federal  Reserve  System,  Washington, 
DC  20551.  For  the  hearing  impaired 
only.  Teleconunimications  Device  for 
the  Deaf  (TDD).  Dorothea  Thompson 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
report(s): 

1.  Report  title:  HMDA/Loan  Application 
Register 

Agency  form  number:  HMDA/LAR 
OMB  Docket  number  7100-0247 
Frequency:  Annual 
Reporters:  Depository  institutions  and 
other  lenders  covered  by  the  Federal 
Reserve  Board's  Regulation  C 
Annual  reporting  hours:  114,840 
Estimated  average  hours  per  response: 
200  for  state  member  banks;  160  for 
mortgage  banking  subsidiaries 
Number  of  respondents:  507  state 
member  banks;  84  mortgage  banking 
subsidiaries 

Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C  280-2810;  12  CFR  part  203)  and 
is  not  given  confidential  treatment. 
SUMMARY:  The  Federal  Reserve  Board's 
Regulation  C  implements  HMDA;  it 
requires  depository  institutions  and 
other  covered  lenders  to  report 
information  each  year  that  shows  a 
geographic  breakdown  of  their 
residential  mortgage  applications,  and 
loans  made  and  purchased. 

2.  Report  title:  The  Quarterly  Gasoline 
Company  Report 

Agency  form  number:  FR  2580 

OMB  Docket  number  7100-0009 

Frequency:  Quarterly 

Reporters:  Gasoline  Companies 

Annual  reporting  hours:  6         ">— — 

Estimated  average  hours  per  response: 

0.15 

Number  of  respondents:  10 

Small  businesses  are  not  afiiected. 

General  description  of  report:  This 

information  collection  is  voluntary  (12 

U.S.C.  263,  461.  and  353  et  seq.)  and  is 

given  confidential  treatment  under  the 

Freedom  of  Information  Act  (5  U.S.C 

552  (b)(4)). 

SUMMARY:  This  report  is  used  to  collect 

information  on  outstanding  balances  on 

retail  credit  card  accounts  at  gasoline 

companies. 

Proposal  to  approve  under  OMB 
delegated  audiority'the  extension,  with 
revision,  of  the  following  report(s): 

1.  Report  title:  The  Monthly  Commercial 
Bank  Report  on  Consumer  Credit 
Agency  form  number  FR  2571 


OMB  Docket  number  7100-0080 
Frequency:  Monthly 
Reporters:  Commercial  banks 
Annual  reporting  hours:  2.880 
Estimated  average  hours  per  response- 
0.6 

Number  of  respondents:  400 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  255(a)  and  248(a)(2))  and  is  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

SUMMARY:  This  report  is  used  to  collect 
information  on  consumer  loans 
outstanding  at  the  domestic  offices  of  a 
sample  of  400  commercial  banks. 
2.  Report  title:  The  Quarterly  Report  of 
Interest  Rates  on  Selected  Direct 
Consumer  Installment  Loans 
Agency  form  number:  FR  2835 
OMB  Docket  number  7100-0085 
Frequency:  Quarterly 
Reporters:  Commercial  Banks 
Annual  reporting  hours:  105 
Estimated  average  hours  per  response: 
0.15 

Number  of  respondents:  175 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  not  given 
confidential  treatment. 
SUMMARY:  This  report  collects  the  "most 
common"  rate  chaiged  at  a  sample  of 
175  commercial  banks  on  two  types  of 
consumer  loans:  auto  loans  and  closed- 
end  personal  loans. 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementation 
of  the  following  report: 

1.  Report  title:  The  Quarterly  Report  of 
Credit  Card  Interest  Rates 
Agency  form  number:  FR  2635a 
OMB  Docket  number  7100-0085 
Frequency:  Quarterly  < 

Reporters:  Commercial  banks  i 

Annual  reporting  hours:  300 
Estimated  average  hours  per  response: 
.50 

Number  of  respondents:  150 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

SUMMARY:  This  new  report  would  collect 
information  on  two  measures  of  credit 
card  interest  rates  from  a  sample  of  150 
commercial  banks.  The  data  would  be 
viewed  as  representative  of  interest  rates 
at  all  banks  by  including  all  large 
issuers  and  an  appropriate  sampling  of 
other  issuers. 
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Board  of  Govemors  of  the 
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:omponents  o'f  the  self- 
nt  (creditworthiness,  intraday 
nagement  and  control,  and 
credit  policies  and  controls), 
lepository  institutions  will  use 
worthiness  Matrix"  to 
e  their  overall  creditworthiness 
cept  in  certain  limited 
mces.  In  addition  to  these  two 
0  the  self-assessment 
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lER  INFORMATION  CONTACT: 
Marquardt.  Assistant  Director 
2360).  Paul  Bettge,  Manager 
3174),  Division  of  Reserve 
rations  and  Payment  Systems; 
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maximum  limit,  or  net  debit  cap.  on 
overdrafts  incurred  in  those  accounts.  In 
August  1993.  the  Board  requested 
comment  on  three  proposals  to  modify 
the  procedures  for  establishing  net  debit 
caps.  The  Board  received  16  public 
comments  on  the  proposals. 

Self-Assessment  Procedures 

Under  the  Board's  policy,  an 
institution's  net  debit  cap  (for  a  single 
day  and  on  average  over  a  two-week 
reserve  maintenance  period)  is  based  on 
its  cap  category.  The  cap  categories  that 
permit  relatively  higher  use  of  intraday 
credit  are  the  Average.  Above  Average, 
and  High  cap  categories.  An  institution 
that  wishes  to  establish  a  cap  in  one  of 
these  categories  must  complete  an 
assessment  of  its  creditworthiness, 
intraday  funds  management  and  control, 
and  customer  credit  policies  and 
controls.         . 

Operating  Controls  and  Contingency 
Procedures 

The  Board  requested  comment  on  the 
addition  of  a  fourth  component  to  the 
self-assessment  procedures  to  cover 
operating  controls  and  contingency 
procedures,  with  a  proposed  effective 
date  of  January  1. 1995.  Nine 
commenters  viewed  favorably  the 
Board's  proposal  to  require  the 
assessment  of  operating  controls  and 
contingency  procedures.  These 
commenters  did  not  indicate  that  the 
proposal  would  substantially  increase 
regulatory  burden.  Two  of  these 
commenters  suggested  a  later 
implementation  date  for  the  additional 
assessment  component,  however.  Chie 
other  commenter  opposed  the 
additional  component  as  being 
duplicative  of  other  bank  regulatory 
requirements,  while  two  commenters 
felt  that  the  additional  component 
would  be  burdensome  for  smaller 
institutions. 

In  the  Board's  view,  it  is  important 
that  any  institution  that  wishes  to  use  a 
relatively  higher  amount  of  Federal 
Reserve  intraday  credit  perform  an 
assessment  of  its  operating  controls  and 
contingency  procedures  relating  to  its 
payments  activity.  Furthermore,  the 
assessment  itself  consists  of  eight 
straightforward  questions  about  the 
institution's  operations  and  should  pose 
a  burden  to  complete.  Institutions 
whose  operating  controls  and 
contingency  procedures  are  not 
currently  adequate  to  meet  the  criteria 
in  the  self-assessment  procedures 
should  not  incur  overdrafts  greater  than 
those  permitted  by  a  de  minimis  cap. 
which  permits  a  lower  amount  of 
overdrafts  without  the  requirement  of  a 


self-assessment,  until  they  upgrade  their 
procedures  to  meet  such  criteria. 

The  Board  is  therefore  adopting  the 
fourth  component  to  the  self-assessment 
procedures  as  proposed  to  cover 
operating  controls  and  contingency 
procedures  for  assessments  performed 
on  or  after  January  1. 1995.  Depository 
institutions  may  elect  to  include  the 
additional  component  in  assessments 
performed  prior  to  that  date,  however. 

Creditworthiness  Matrix 

In  an  attempt  to  reduce  the  burden  on 
institutions  electing  to  undertake  an 
assessment,  the  Board  proposed  a 
simplified  approach  to  assessing 
creditworthiness.  Under  the  new 
methodology,  an  institution's  prompt 
corrective  action  capital  category  and  its 
supervisory  rating  are  combined  into  a 
single  rating  for  the  creditworthiness 
component  of  the  selfassessment  using 
a  Creditworthiness  Matrix,  which  is 
shown  below. 

The  Board  believes  that  it  is 
appropriate,  in  nearly  alfcircumstances. 
for  depository  institutions  to  use  the 
Matrix  to  determine  their 
creditworthiness  rating.  In  certain 
limited  circumstances,  however, 
institutions  will  be  permitted  to  perform 
a  full  assessment  of  creditworthiness. 
(Procedures  for  completing  the  full 
assessment  of  creditworthiness  are 
included  in  the  Guide  to  the  Federal 
Reserve's  Payments  System  Risk  Policy. 
which  is  available  from  any  Reser\'e 
Bank.)  For  example,  an  institution 
whose  condition  has  changed 
significantly  since  its  last  examination. 
or  that  possesses  additional  substantive 
information  regarding  its  fmanciai 
condition,  may  be  permitted  to  justifv  a 
different  rating  based  on  a  full 
creditworthiness  assessment.  In  all 
cases,  the  Reserve  Banks  retain  the 
responsibility  for  reviewing  caps  and 
determining  appropriate  cap  levels. 

Creditworthiness  Matrix 


■   Capital 
level 

Supervisory  composite  rating 

Strong 

Satis- 
factory 

Fair 

Well  Cap- 
italized. 

Adequately 
Capital- 
ized. 

Undercapi- 
talized. 

Excellent  . 
Very  Good 

Very 

Good. 
Very 

Good. 

Ade- 
quate 

Ade- 
quate 

Below 
Stan- 
dard. 

■•Institutions  that  faN  into  this  category 
should  perfonn  a  full  assessment  of  credit- 
worthiness. 
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Note:  Institutions  that  fall  into  categories  not 
shown  In  the  Matrix  would  receive  a  Below 
Standard  rating. 

U.S.  branches  and  agencies  of  foreign 
banks  located  in  countries  that  adhere  to 
the  Basle  Capital  Accord  are  treated  in 
the  same  manner  as  U.S.-based  banks, 
with  supervisory  ratings  of  the  U.S. 
branches  or  agencies  used  in 
conjunction  with  the  capital  category  of 
the  parent  bank.  The  resulting 
creditworthiness  rating  for  the  U.S. 
branch  or  agency  is  conditioned  on  the 
overall  creditworthiness  of  the  entire 
foreign  banking  organization,  however. 
In  addition,  foreign  banks  from 
countries  that  have  not  subscribed  to  the 
Basle  Capital  Accord  must  perform  a 
full  assessment  of  creditworthiness  in 
order  to  determine  their  net  debit  cap. 

In  August  1993,  the  Board  requested 
public  comment  on  the  use  of  the 
Creditworthiness  Matrix.  Eleven 
commenters  specifically  addressed  the 
changes  in  the  methodology  for  the 
assessment  of  creditworthiness.  Nine 
commenters  expressed  support  for  the 
Board's  proposal  to  streamline  the  self- 
assessment  process  through  the  use  of 
the  new  Creditworthiness  Matrix  and 
indicated  that  the  new  procedures 
would  reduce  regulatory  burden.  Of 
these,  however,  five  commenters  felt 
that  depository  institutions  should  be 
permitted  the  option  of  completing  the 
full  assessment  of  creditworthiness. 

Two  commenters  did  not  support  the 
Creditworthiness  Matrix  method,  but 
suggested  that  its  use  be  optional.  The 
Institute  of  International  Bankers,  an 
association  representing  foreign  banks, 
opposed  any  mandatory  use  of  the 
Matrix  as  it  would  result  in  lower  caps 
for  many  branches  and  agencies  of 
foreign  banks. 

In  the  Board's  view,  the  benefits  of  the 
Creditworthiness  Matrix  approach, 
namely  a  streamlined  self-assessment 
process  and  increased  objectivity  of  the 
creditworthiness  ratings  across 
institutions,  mitigates  objections  to 
standardized  usage  of  the  Matrix.  As 
institutions  adopting  caps  in  the 
Average,  Above  Average,  and  High 
categories  may  be  permitted  to  incur 
overdrafts  greater  than  their  capital,  it  is 
particularly  important  that  these  caps  be 
appropriate  given  institutions'  financial 
strength  as  measured  by  objective 
regulatory  criteria.  While  some 
institutions,  including  a  number  of 
foreign  banks,  will  likely  adopt  lower 
caps  as  a  result  of  using  the 
Creditworthiness  Matrix,  analysis  of 
these  institutions'  recent  daylight 
overdraft  activity  indicates  that  these 
caps  should  not  be  unduly  constraining. 


The  Board  is,  therefore,  adopting  the 
modifications  as  proposed  to  the 
creditworthiness  component  of  the  self- 
assessment  procedures,  effective  April 
14, 1994.  For  self-assessments 
performed  on  or  after  that  date, 
including  those  performed  as  part  of  the 
annual  cap  renewal  process,  depository 
institutions  will  be  required  to  use  the 
Creditworthiness  Matrix  in  all  but 
certain  limited  circumstances.  If 
appropriate,  depository  institutions 
may,  at  their  option,  use  the 
Creditworthiness  Matrix  in  completing 
self-assessments  prior  to  that  date. 

Net  Debit  Caps  for  Branches  and 
Agencies  of  Foreign  Banks 

The  determination  of  net  debit  caps 
for  foreign  banks  is  based  on  essentially 
the  same  procedures  as  those  for  U.S. 
institutions.  However,  for  foreign  banks, 
the  Federal  Reserve  has  also  required 
evidence  of  an  institution's  U.S.  funding 
capability  and  discount  window  eligible 
collateral.  The  dollar  amount  of  an 
institution's  net  debit  cap  could  be 
redifced  (below  its  cap  multiple  times 
its  capital)  based  on  these  amounts. 

Experience  with  U.S.  funding 
capability  and  collateral  data  has  shown 
that,  in  order  to  collect  these  data  with 
sufficient  precision  and  frequency,  a 
significant  regulatory  burden  is 
imposed.  In  addition,  it  is  unlikely  that 
these  data  accurately  measure  a  foreign 
bank's  ability  to  raise  funds  at  times 
when  rapid  access  to  money  markets 
may  be  necessary.  As  a  result,  the  Board 
proposed  to  discontinue  reporting  of 
information  on  U.S.  funding  capabihty 
and  discount  window  eligible  collateral 
by  branches  and  agencies  of  foreign 
banks  for  use  in  determining  daylight 
overdraft  net  debit  caps. 

Only  two  commenters  mentioned  the 
proposal  to  discontinue  reporting  of  this 
information  by  foreign  banks.  The 
Institute  of  International  Bankers 
supported  the  proposal.  One  U.S. 
commercial  bank  opposed  the  proposal, 
based  on  the  rationale  that  supervisory 
ratings  used  in  determining  net  debit 
caps  for  foreign  banks  are  not 
comparable  to  those  for  U.S. 
institutions.  In  the  Board's  view,  the 
proposed  requirement  that 
creditworthiness  ratings  of  branches  and 
agencies  of  foreign  banks  be  conditioned 
on  the  overall  creditworthiness  of  the 
entire  foreign  banking  organization 
should  help  alleviate  such  concerns. 
The  Board  is  therefore  adopting  the 
proposed  modification  to  the  method  for 
establishing  caps  for  branches  and 
agencies  of  foreign  banks,  effective  April 
14, 1994. 


Guide  to  the  Federal  Reserve's 
Payments  System  Risk  Policy 

In  order  to  facilitate  public  comment 
on  the  August  1993  proposals,  the  Board 
provided  depository  institutions  with  a 
draft  version  of  the  Guide  to  the  Federal 
Reserve's  Payments  System  Risk  Policy. 
This  document  is  intended  to  provide  a 
thorough  description  of  the  procedures 
to  be  used  in  conducting  a  self- 
assessment.  Once  issued  in  final  form, 
the  Guide  to  the  Federal  Reserve's 
Payments  System  Risk  Policy  will 
supersede  previously  issued  versions  of 
the  Users'  Guide  to  the  Payments 
System  Risk  Policy.  The  Federal  Reserve 
has  also  issued  a  new  summary 
document,  entitled  Overview  of  the 
Federal  Reserve's  Payments  System  Risk 
Policy,  which  describes  the 
requirements  of  the  policy  for 
institutions  that  incur  minimal  daylight 
overdrafts.  The  Board  is  also  modifying 
the  text  of  the  Policy  Statement  on 
Payment  System  Risk  to  include 
appropriate  references  to  these  two  new 
documents. 

Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk 

The  Board  is  amending  its  "Federal 
Reserve  System  Policy  Statement  on 
Payments  System  Risk"  under  the 
heading  "I.  Federal  Reserve  Policy"  by 
replacing  the  last  three  sentences  of  the 
Introduction,  part  (C)(2)  under  the 
headings  "C.  Capital"  and  "2.  U.S. 
Agencies  and  Branches  of  Foreign 
Banks,"  and  the  first  paragraph  of  part 
(D)(1)  under  the  headings  "D.  Net  Debit 
Caps"  and  "1.  Cap  Set  Through  Self- 
Assessment"  as  set  forth  below: 

Introduction 


To  assist  depository  institutions  in 
implementing  the  Board's  policies,  the 
Federal  Reserve  has  prepared  two 
documents,  the  Overview  of  the  Federal 
Reserve's  Payments  System  Risk  Policy 
and  the  Guide  to  the  Federal  Reserve's 
Payments  System  Risk  Policy,  which  are 
available  from  any  Reserve  Bank.  The 
Overview  of  the  Federal  Reserve's 
Payments  System  Risk  Policy  provides  a 
summary  of  the  Board's  pfolicy  on 
payments  system  risk,  including 
daylight  overdraft  net  debit  caps  and 
fees.  The  Overview  is  intended  for  use 
by  institutions  that  incur  only  small  and 
infrequent  daylight  overdrafts.  The 
Guide  to  the  Federal  Reserve's  Payments 
System  Risk  Policy  explains  in  detail 
how  the  policies  apply  to  various  types 
of  institutions  and  includes  procedures 
for  completing  a  self-assessment  and 
filing  a  cap  resolution,  as  well  as 
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ition  on  other  aspects  of  the 
its  system  risk  policy. 

•        •        • 

« 
tifal 

Agencies  and  Branches  of' 

Banks 

.S.  agencies  and  bcBntiies  of 
banks,  net  debit  caps  on  daylight 
fts  in  Federal  Reserve  accounts 
ulated  by  applying  the  cap 
is  for  each  cap  category  to 
iated  "U.S.  capital 
incy."* 

foreign  bank  whose  home- 
supervisor  adheres  to  the  Basle 
Accord,  U.S.  capital  equivalency 
to  the  greater  of  10  percent  of 
ide  capital  or  5  percent  of  the 
Jilities  of  each  agency  or  branch, 
ig  acceptances,  but  excluding 
expenses  and  amounts  due  and 
bilities  to  offices,  branches,  and 
ries  of  the  foreign  bank.  In  the 
of  contrary  information,  the 
Banks  presume  that  all  banks 
d  in  G-10  countries  meet  the 
)le  prudential  capital  and 
ory  standards  and  will  consider 
t  chartered  in  any  other  nation 
pts  the  Basle  Capital  Accord  (or 
capital  at  least  as  great  and  in 
f  form  as  called  for  by  the 
eligible  for  the  Reserve  Banks' 
3r  meeting  acceptable 
al  capital  and  supervisory 
s. 

other  foreign  banks,  U.S. 
quivalency  is  measured  as  the 
f  (1)  the  sum  of  the  amount  of 
)ut  not  surplus)  that  would  be 
of  a  national  bank  being 
d  at  each  agency  or  branch 
or  (2)  the  sum  of  5  percent  of 
liabilities  of  each  agency  or 
ncluding  acceptances,  but 
g  accrued  expenses  and 
due  and  other  liabilities  to 
ranches,  and  subsidiaries  of  the 
ank. 

itjon.  any  foreign  bank  may 
.•light  overdrafts  above  its  net 
up  to  a  maximum  amount 
ts  cap  multiple  times  10 
if  its  worldwide  capital, 
that  any  overdrafts  above  its 
cap  are  collateralized.  This 
Fers  all  foreign  banks,  under 
t  reasonably  limit  Reserve 
,  a  level  of  overdrafts  based  on 
proportion  of  worldwide 
onsequently,  banks  chartered 

I  "U.S.  capital  e<)uivab>ncy"  is  used  In 
to  refer  to  tb«  particular  capital 
id  to  calculate  daylight  overdraft  net 
>nd  does  not  neressarily  represcru  an 
capital  nteasute  ior  supervisory  or  other 


in  countries  that  follow  the  Basle 
Accord  and  whose  net  debit  cap  is 
based  on  10  percent  of  worldwide 
capital  are  not  permitted  to  incur 
overdrafts  above  their  net  debit  cap.  All 
other  foreign  banks  may  incur  overdrafts 
to  the  same  extent  as  banks  from  Basle 
Accord  countries,  that  is.  up  to  their  cap 
multiple  times  10  percent  of  their 
worldwide  capital,  provided  that 
sufficient  collateral  is  posted  for  any 
overdrafts  in  excess  of  their  net  debit 
cap.  In  addition,  foreign  banks  may  elect 
to  collateralize  all  or  a  portion  of  their 
overdrafts  related  to  book-entry 
securities  activity. 

I  J).  Net  Debit  Caps 

1.  Cap  Set  Through  Self- Assessment 
In  order  to  establish  a  net  debit  cap 
category  of  Average.  Above  Average,  or 
High,  an  institution  must  perform  a  self- 
assessment  of  its  own  cre<iitworlhiness. 
intraday  funds  management  and  control, 
customer  credit  policies  and  controls, 
and,  effective  )anuary  1,  1995,  operating 
controls  and  contingency  procedures.* 
The  assessment  of  (Teditworthiness 
should  be  based  on  the  institution's 
supervisory  rating  and  Prompt 
Corrective  Action  capital  category.  An 
institution  may  be  permitted  to  perform 
a  full  assessment  of  its  creditworthiness 
in  certain  limited  circumstances,  for 
example,  if  its  condition  has  changed 
significantly  since  its  last  examination, 
or  if  it  possesses  additional  substantive 
information  regarding  its  financial 
condition.  Additionally.  U.S.  branches 
and  agencies  of  foreign  banks  based  in 
countries  that  do  not  adhere  to  the  Basle 
Capital  Accord  are  required  to  perform 
a  full  assessment  of  creditworthiness  to 
determine  their  ratings  for  the 
creditworthiness  component.  An 
institution  performing  a  self-assessment 
must  also  evaluate  its  intraday  funds 
management  procedures  and  its 
procedures  for  evaluating  the  financial 
condition  of  and  establishing  intraday 
credit  limits  for  its  customers.  Finally, 
the  institution  must  evaluate  its 
operating  controls  and  contingenc-y 
procedures  to  determine  if  they  are 
sufficient  to  prevent  losses  due  to  fraud 
or  system  failures.  The  Guide  to  the 


'This  assessment  should  be  done  on  an 
Individual  institution  basis,  treeting  as  separate 
entities  each  commercial  bank,  each  Mge 
corporation  (and  its  brantbes).  each  thrift 
institution,  eta  An  exception  Is  made  in  tha  case 
of  U.S.  agencies  and  braj>ch«s  of  foreign  banks. 
Because  these  entities  have  no  snistenca  separata 
from  the  foreign  bank,  all  the  U.S.  oiTites  of  foreign 
banks  (excluding  U.S.  chartered  bank  subsidkries 
and  U.S.  chartered  Edge  subsidiaries)  should  be 
treated  as  a  consolidated  family  relying  on  the 
foreign  bank's  capital. 


Federal  Reserve's  Payments  System  Risk 
Policy,  available  from  any  Reserve  Bank, 
includes  a  detailed  explanation  of  the 
steps  that  should  be  taken  by  a 
depository  institution  in  performing  a 
self-asses.sment  to  establish  a  net  debit 
cap. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  13, 1954 
Witliam  W.  Wiles. 
Secretary  of  the  Board. 
jFR  Doc  94-1315  Filed  1-19-94;  8;45  an.l 
BIUJNO  COK  «310-0t-P 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  Novemtwr 
16,1993 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  16. 
1993.1  The  directive  was  issued  to  the 
Federal  Reserve  BarJc  of  New  York  as 
follows: 

The  information  reviewed  at  this  meeting 
suggests  some  strengthening  in  the  expansion 
of  economic  activity  in  recent  mont.hs.  Total 
no.ifarm  payroll  employment  rose 
appreciably  in  S«'ptember  and  October,  while 
t.he  civilian  uneinployment  rate  edged  up  to 
6.8  percent  In  October.  Industrial  production 
increased  sharply  in  (Xtober,  partly 
reflecting  a  continuing  rebound  in  the  output 
of  motor  vehicles.  Retail  sales  were  up 
substantially  in  October  after  changing  ljtt!e 
in  Spptember.  Housing  activity  pitied  up 
further  in  the  third  quarter.  The  expansion  of 
business  capital  spending  has  slowed  from  a 
robust  pace  earlier  in  the  year.  The  nominal 
U.S.  merchandise  trade  deficit  in  July-August 
was  about  unchanged  from  its  average  rate  in 
the  second  quarter.  Consumer  pnoes  have 
increased  moderately  on  balance  in  r^ctjnt 
months  and  producer  prices  have  fallen. 

Most  interest  rates  hav«  increased 
somewhat  since  the  Committee  meeting  on 
September  21.  In  foreign  exchange  markets, 
the  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies 
appreciated  over  the  intermeeting  period. 

Growth  of  M2  picked  up  slightly  on 
balance  in  September  and  October,  while  M3 
strengthened  to  a  somewhat  greater  extent 
over  the  tw»j  months.  For  the  year  throirgh 
Oc  tobcr.  M2  and  M3  are  estimated  to  have 
grown  at  rates  a  little  above  the  lower  end  of 
the  Committee's  ranges  for  the  year.  Total 
domestic  nonfinancial  debt  has  expanded  at 
a  moderate  rate  in  recent  months,  and  for  the 
yfar  through  August  it  is  estimated  to  have 


•  Copies  of  the  Minutes  of  the  Federal  Open 
Mdfket  Committee  mewting  of  November  16,  1993, 
which  include  the  domestic  policy  directive  issued 
al  that  meeting,  are  available  upon  request  to  lt» 
Board  of  Governors  of  the  Federal  Reserve  Sy&lem, 
Washington,  D.C  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  tht  Board's 
annual  report. 
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increased  at  a  rate  in  the  lower  half  of  the 
Committee's  monitoring  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  lowered  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  to  ranges 
of  1  lo  5  percent  and  0  to  4  f)ercent 
respertively,  measured  from  the  fourth 
quarter  of  1992  to  the  fourth  quarter  of  1993. 
The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increa.ses  would  persist  over  the 
balance  of  the  year  and  that  money  growth 
within  these  lower  ranges  would  be 
consistent  with  its  broad  policy  objectives. 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was  lowered 
to  4  to  8  percent  for  the  year.  For  1994,  the 
Committee  agreed  on  tentative  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of  1994, 
of  1  to  5  percent  for  M2  and  0  lo  4  percent 
for  M3.  The  Committee  provisionally  set  the 
monitoring  range  for  growth  of  total  domestic 
nonfinancial  debt  at  4  to  8  percent  for  1994. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  jjositions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  or  slightly 
lesser  reserve  restraint  might  be  acceptable  in 
the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2  and  M3 
over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  January  13, 1994. 
Normand  Bernard, 

Deputy  Secretary.  Federal  Open  Maricet 
Committee. 
|FR  Doc  94-1318  Filed  1-19-94:  8:45  am] 

BILLING  CO0€  621»«1-F 


Abington  Mutual  Holding  Company,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 


Each  application  is  available  for 
immediaie  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
11,  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

J.  Abington  Mutual  Holding 
Company,  Jenkintown,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  52.4  percent  of  the  voting 
.shares  of  Abington  Savings  Bank, 
Jenkintown.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

2.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Arizona 
Corporation,  Phoenix,  Arizona;  to 
acquire  100  percent  of  the  voting  shares 
of  Capital  Bancorp,  Salt  Lake  City.  Utah, 
and  thereby  indirectly  acquire  Capital 
City  Bank,  Salt  Lake  City,  Utah. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Antioch  Bancshares.  Inc.  Employee 
Savings  and  Stock  Ownership  Plan, 
Antioch.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  63.4 
percent  of  the  voting  shares  of  Antioch 
Bancshares,  Inc..  Antioch.  Illinois,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Antioch,  Antioch. 
Illinois. 

2.  Hoosier  Hills  Financial  Corporation 
ESOP,  Osgood.  Indiana;  to  become  a 
bank  holding  company  by  acquiring 
between  30  and  40  percent  of  the  voting 
shares  of  Hoosier  Hills  Financial 
Corporation.  Osgood,  Indiana,  and 
thereby  indirectly  acquire  Ripley 
County  Bank.  Osgood.  Indiana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  )anuar>'  13. 1994 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-1320  Filed  1-19-94:  8:45  am] 
BILLING  CODE  &210-01-F 


Allied  Irish  Banks,  p.l.c,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Ro^ulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  cf  the 
Bank  Holding  Company  Act  (1 2  U  S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspertion  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as^ 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  que,stion  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  .summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Februar>'  8, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Allied  Irish  Banks,  p.l.c,  Dublin. 
Ireland;  to  engage  de  novo  through  its 
subsidiary.  Allied  Irish  Capital 
Management  Ltd..  Dublin.  Ireland,  in 
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K  invesUnent  advice  as  a 
ity  trading  advisor  with  respect 
rchase  and  sale  of  P.nandal 
ontrads  and  options  on 
futures  contracts  pursuant  to  § 
1(17);  and  providing  foreign 
^  advisory  and  transactional 
pursuant  to  §  225.25(b)(lS)  of 
Is  Regulation  Y. 
!ral  Reserve  Bank  of  Atlanta 
Keiley,  Vice  President)  104 
Street.  N.W.,  Atlanta.  Georgia 

ed  Bank  Corporation, 

le,  Georgia;  to  engage  de  novo 

fate  and  personal  property 

K  pursuant  to  §  225.25(b)(13) 

ird  s  Regulation  Y. 

Tal  Reserve  Bank  of  Dallas 

Shoii,  Vice  President)  2200 

irl  Street.  Dallas,  Texas  75201- 

i forest  Boncsbares,  Inc., 
Texas;  to  engage  de  novo  in 
ing  and  preparation  services 
to§225.25{b)(21)ofthe 
egulation  Y.  These  activities 
nducted  in  the  East  suburban 
>uston. 

Governors  of  the  Federal  Rf-wrve 

luary  13,  1994. 

Johnson. 

ieiTPtory  of  the  Board. 

1-1319  Filed  1-19^94;  8  45  am] 


L  Atkins,  et  at;  Change  In 
itfol  Notices;  Acquisitions  ot 
Banks  or  Bank  Holding 

JS 

iTicants  listed  below  have 

ider  the  Change  in  Bank. 

c:t(12U.S.C.1817(j))and§ 

the  Board's  Regulation  Y  (12 

1)  to  acquire  a  bank  or  bank 

)mpany.  The  facto.-s  that  are 

i  in  acting  on  the  notices  are 

1  paragraph  7  of  the  Act  (12 

7{j)(7)). 

ices  are  available  for 

( inepection  at  the  Federal 

ink  indicated.  Once  ths 


notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  naay 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofHces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Febraary  8, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Douglas/.  Atkins,  Bonita  A.  Atkins, 
Douglas  D.  Atkins,  and  Daina  A.  Atkins, 
all  of  Hardin.  Montana;  to  each  acquire 
an  additional  5.7  percent  of  the  voting 
shares  of  Antler  Land  Company,  Hardin. 
Montana,  for  individual  totals  of  17.76 
percent,  and  thereby  indirectly  acquire 
Little  Horn  State  Bank,  Hardin, 
Montana. 

2.  Richard  A.  Glynn,  Sisseton.  South 
Dakota;  Duane  W.  Steege,  Wilmot, 
South  Dakota:  and  Lester  E.  Timm, 
Corson,  South  Dakota;  to  each  acquire 
an  additional  6.10  percent  of  the  voting 
shares  of  Northeast  Bancorp,  Inc., 
Brandon,  South  Dakota,  for  individual 
totals  of  28.05  percent,  and  thereby 
indirectly  acquire  Peoples  State  Bank, 
Summit,  South  Dakota,  and  Wihnot 
State  Bank,  Wilmot.  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1994. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1322  Filed  1-19-94;  8  45  ami 

BiUMO  COM  t21(M>1-f 


Firstbank  of  Illinois  Co.;  Acquisition  of 
Company  Engaged  In  Pennisslble 
Nonbanking  Activities 

This  notice  corrects  a  notice  (FR  Doc. 
93-30799)  published  on  page  6fi000  of 
the  issue  for  Friday,  December  17, 1993. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Firstbank 
of  Illinois  Co.  is  revised  to  read  as 
follows: 

1.  Firstbank  of  Illinois  Co., 
Springfield,  Illinois;  to  acquire  Rowe, 


Henry  &  Deal,  Inc..  Jacksonville,  Illinois, 
and  thereby  engage  in  securities 
brokerage  activities  pursuant  to  § 
225.25(b)(15);  and  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  pursuant  to 
S  225.25(b)(16)  of  the  Boards 
Regulation  Y 

Comments  on  this  application  must 
be  received  by  February  3, 1994. 

Board  of  Governors  of  the  Federal 
Reserve  System.  January  13, 1994. 
Jfennilier  ).  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94  1321  Filed  1-19-94;  8:45  ami 
BtLUNO  cooc  a»»ot-r 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Ear*y 
Tenmlnatlon  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  aayton  Act,  15 
use.  18a,  es  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(h)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  "ntice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  t.ie  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Feder&l  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  daring 
the  applicable  waiting  period. 


TRANSACTtCNS  GRANTTED  EABLY  TERMINATION  BETWEEN:  12-27-93  AND  01-07-94 


Nar-«  of  acquHing  person,  Na-ne  of  acquired  person.  Name  of  acquired  enti^ 


AG.  Owens-lllinois,  Inc.,  Ol  Kartte  FTS  Inc  _ 

•fpofafKxi.  Artel  ComfTXir..catK>ns  Corporation,  Artel  ComnwnkatkJrsCc^  ~Z" 

Equrty  Partners.  LP..  Mr.  Harry  Sct^arimg.  Action  Intemabonal,  Inc.  The  Rug  Barn  inc  "    " 

)otan,  Monmouth  CatJtevsKxi  Assoaates  U-nrted  Partnersh*.  Mormooth  CaWevei^  Associates  uiroted 
P 

DoJan.  Frammgham  Catotevtsion  Assocafes  Limited  PartJirship.  Fr'ar^'righani  CaWe^^ 

irtnofsnip ^_ 

>c!an.  Rn«fview  Cabteviston  Aviates,  L.  P'^P^^^f^C^^^^tieionf^^  

-oom.  Inc.,  Jos»er*s,  Inc..  Arte*  Manufaounng  Co.,  Inc 

Mted,  CettPro.  Incoqxjfated.  CeBPro.  tncorporaled  ._ '"""""'"       """""""  ~'~ 

if.  Inc.,  James  R.  Utteknan,  Techntmetrics,  Inc  . "  "" 


PMNNo. 


94-0342 
94-0407 
94-0436 

94-0465 

94-0486 
94-0467 
94-0473 
94-0480 
94-0484  I 


Date  termi- 
nated 


12/27/93 
12/27,'93 
^2J27I93 

12/27/93 

12/27/93 
12/27/93 
12/27/93 
12C7/93 
12C7/93 
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Transactions  Granted  Early  Terminatksn  Between:  12-27-93  and  01-07-94— Continued 


Name  of  acquiring  person.  Name  of  acquired  person,  t4ame  of  acquired  entity 


PMNNo. 


Date  termn 
nated 


Resort  Associates,  LP.,  C.A.H.  Spa  of  Florida  Corp.,  C.A.H.  Spa  of  Florida  Corp 

Resort  Associates,  L.P.,  Carol  Management  Corporation,  Doral  Resort  and  Country  Club „ „ 

The  Lubrizo)  Corporation,  Mycogen  Corporation,  Mycogen  Corporation 

Carton  Communications  pic.  Central  Indeperxlent  Teievision  pte.  Central  Independent  Television  pic 

Tyler  Corpwation,  Institutional  Flnarxang  Sen/ices,  Inc.,  Institutional  Financing  Services,  Inc  / 

Horizon  Cellular  Telephone  Company,  L.P.,  Anttiony  F.  DiCroce,  DICOMM  Cellular,  LP  

Horizon  Cellular  Telephone  Company,  LP.,  Charles  A.  DiCroce,  DICOMM  Cellular.  LP , 

K  N  Energy,  Inc.,  Public  Service  Cornpany  of  Colorado,  Fuel  Resources  Development „ 

Culbro  Corporation,  Morgan  Stanley  Leveraged  Equity  Fund  II,  LP.,  NCC  LP  

Danka  Business  Systems  PLC,  John  L.  Leinwet)er,  American  Office  Equipment  Company  Inc  

Danka  Business  Systems  PLC,  Carl  R.  Davis,  American  Office  Equipment  Company,  Inc  

American  Management  Systems,  Inc.,  NYNEX  Corporation,  Vista  Concepts.  Inc 

Thofchem  International,  Inc.,  PCR  Group,  Inc.,  PCR  Group,  Inc  

The  Southern  Company,  Eastern  Airiines  Variable  Benefit  Plan  for  Pilots,  Bensenville  Associates  Limited 

Mitsubishi  Corporation,  Mitsubishi  Corporation,  AtwcxxJ  Resources,  Inc 

Cygne  Designs,  Irx;.,  The  Rorwid  McAulay  Trust,  Fenn,  Wright  and  Manson,  Incorporated » 

The  Ronald  McAulay  Trust,  Cygne  Designs,  Inc.,  Cygne  Designs,  Inc „ 

VIAG  AG,  Owens-Illinois,  Inc.,  01  Kimble  FTS  Inc 

Ir^pec  Group  Limited,  Lenzing  Aktier>gesellschaft,  Alico  Chemical  Corporation 

OrNda  HealthCorp,  American  Healthcare  Managenient.  Inc.,  American  Heattticare  Management.  Inc 

Tom  E.  DuPree,  Jr.,  Applebee's  International,  Inc.,  Applebee's  IntemationaJ,  Inc  

Evangelical  Health  Systems  Corporation,  Ravenswood  Health  Care  Coqxxation,  Ravenswood  Health  Care  Corpora- 


tion 


Akzo  N.V.,  Securum  AB.  Nobel  Industries  AB  - 

Ralph  J.  Roberts,  Craig  O.  McCaw,  LIN  Cellular  Communications  Corporation 

Questar  Corporation,  Garvey  Industries,  Inc.,  Petroleum,  Inc i 

Kansas  City  Southern  Industries,  Inc.,  The  Continuum  Compare,  The  ContifHium  Company,  Inc  

Ray  C.  Anderson,  Robert  D.  Weiner,  Prirwe  Street  Technologies,  Ltd 

Partcer  &  Parsley  Development  Corp.,  f^obil  Corporation,  MobH  Corporation  

Corporacion  Venezolana  de  Cementos  S.A.C^..  National  PortlarKl  Cement  Company,  National  Portland  Cement 


Company 


American  Medical  Response,  Inc.,  Austin  Leibowitz,  Hunter  Ambuiette-Ambulance  Inc.  &  Hunter  Ambulartce  Inc 

Austin  Leibowitz,  American  Medical  Response,  Inc.,  American  Medical  Response,  Inc 

Southwestern  Bell  Corporation,  Noel  Group,  Inc.,  United  Cellular  Network,  Irw  

Souttiwestem  Bell  Corporation,  Kenneth  A.  Horowitz,  Utica  Telephone  Company „ 

Southwestern  Bell  Corporation,  Sytel-1 ,  L.P.,  Syracuse  Telephone  Company 

Sage  Technok)gies,  Inc.,  Peter  B.  Zacharkiw  and  Alison  C.  Zacharkiw,  Bohdan  Associates,  Inc ~. 

Samuel  Toscano,  Jr.,  Fraru  Haniel  4  Cie.  GmbH,  OCP  International,  Inc — _ 

Merri«  Lynch  &  Co.,  Inc.,  WEI  Holdings,  Inc.,  WEI  Holdings,  Inc  

Men^ill  Lynch  Capital  Appreciation  Ptnship  No.  B-XXI.  LP,  WEI  HoWings,  Inc..  WEI  HokJings.  Inc 

First  Reserve  Fund  VI,  Limited  Partnership.  PetroCorp,  Incorporated.  PetroCorp,  Incorporated 

Chemical  Banking  Corporation,  Herman  Meinders,  American  Floral  Serv«es,  Inc _ 

James  M.  Moran,  ADT  Limited,  ADT  Autonxjlive,  Inc.  and  AA  HoWirigs,  Inc  

Dennis  E.  Hecker,  ADT  Limited,  ADT  Autonx)tive,  Inc.  and  AA  HoWings,  Inc 

G.C.  Investments,  a  Linf>ited  Liability  Company,  Prime  South  Diversified,  Inc..  Prime  South  Diversified,  Inc  

Toshit^a  Corporation,  United  Technotogies  Cwporation,  ONSl  Corporatwn 

Merrill  Lynch  Capital  Appreciatkjn  Company  Limited  II,  U.S.A.  Foods  Inc.  (Joint  Venture),  U.S.A.  Foods_ 


Venture) 


Amarilk)  National  Bancorp,  Inc..  Cargilt,  Incorporated,  Cargill  Agricultural  Credit  Corporatkm  

Corporate  Express.  Inc..  Hanson  PLC.  Bayless  Stationers,  Inc 

C-MAC  Industries  Inc.,  Telegtotie  Inc.,  ISI  Systems.  Inc.  and  Telegtobe  Commurocations  Inc  

Dons  HoWings,  L.P.,  John  J.  Rigas.  Adelphia  Communications  Corporatkxi — 

Societe  Cooperative  Agricole  Limagrain,  BioTechnica  International,  Inc.,  BioTechnka  International,  Inc  ....„ 

George  Soros,  Rotary  Investment  Group,  Inc.,  FALRIG  Offshore,  Inc  

George  Soros.  PAC  Finance  Ltd.  (A  Libenan  Company).  FALRIG  Offshore,  Inc  

Chesapeake  Corporatwn.  Lawless  Holding  Corporatwn,  Lawless  Holding  Corporation 

Highland  HoWings,  John  J.  Rigas,  Adelphia  Communrcations  Corporation 

Citherm  B.V.,  Genered  Dynamics  Corporatron,  Martilehead  Lime  Company 

Overseas  Partners  Ltd,  United  Parcel  Sendee  of  America,  Inc.,  Marriott  Urban  Boston  Venture - 

General  Motors  Corporation,  Lake  Creek  Investors,  Ltd.,  Lake  Creek  Investors,  Ltd 

General  Motors  Corporation.  Westlake  Retail  87,  Ltd..  Bee  Cave  Hills,  Ltd  

E.I.  DuPont  de  Nemours  and  Company.  DNA  Plant  Technology  Corporation,  DNA  Plant  Technology  Corporation  

DNA  Plant  Technokjgy  Corporation,  E.I.  DuPont  de  Nemours  &  Company.  FreshWortd.  L.P.  and  FreshWorW,  Inc  .... 

ITT  Corporation,  The  Prudential  Insurance  Company  of  America,  Embassy  Suites  Chicago-O'Hare  

Banta  Corporatkxi,  Melissa  Prevk*,  Danbury  Printing  &  Litho,  Inc 

LADD  Furniture,  Inc..  The  Clayton  &  Dubilier  Private  Equity  Fund  LP..  Pillkxl  HoWing  Company  

Host  Marriott  Corporatk)n,  Ft.  Lauderdale  Hotel  A  Marina  Limited  Partnership,  Ft.  Lauderdale  Hotel  &  Marina  Limited 
Partnership 
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HER  INFOAMATION  CONTACT: 
Peay  or  Renee  A.  Horton.  Contact 
ntatives. 

ade  Commission.  Premerger 
lion  Office.  Bureau  of  Competition, 
3,  Washington,  DC  20580,  (202) 
10. 

lion  of  the  Commission. 
aark, 

4-1370  Filed  l-:»-94;  8:45  am) 

>C  C7S4M>1-M 


12  3374] 

;urity  International,  Inc.,  et  al.; 
j  Consent  Agreement  Witti 
To  Aid  Put>lic  Comment 

"edera)  Trade  Commission, 
reposed  consent  agreement. 

:  In  settlement  of  alleged 
5  of  federal  law  prohibiting 
:s  and  practices  and  unfair 
of  competition,  this  consent 
it,  accepted  subject  to  final 
ion  approval,  woulc^  require, 
her  things,  the  marketers  of 
ise  products  to  disclose  that 
CE  product  may  not  be 
against  armed  assailants  or 
iraged,  drugged,  or  intoxicated 
he  order  also  would  require 
any  to  substantiate  any  future 
makes  about  any  attribute  of 
)rotection  product,  and  to  send 
if  the  settlement  to  distributors 
umers. 

)mments  must  be  received  on 
March  21. 1994. 
•S:  Comments  should  be 
o:  FTC/Office  of  the  Secretary, 
,  6th  St.  and  Pa.  Ave.,  N\V, 
on,  DC.  20580. 
-lER  INFORMATION  CONTACT: 
31oom  or  Alice  Au,  FTC/New 
ional  Office.  150  William  St., 
r.  New  York,  N.Y.  10038.  (212) 
I. 

NTARY  INFORMATION:  Pursuant 
I  6(fl  of  the  Federal  Trade 
ion  Act.  38  Stat.  721, 15  U.S.C. 
sction  2.34  of  the  Commission's 
'ractice  (16  CFR  2.34).  notice 
given  that  the  following 
greement  containing  a  consent 
ease  and  desist,  having  been 
1  and  accepted,  subject  to  final 
by  the  Commission,  has  been 
I  the  public  record  for  a  period 
)0)  days.  Public  comment  is 
luch  comments  or  views  will 
ered  by  the  Commission  and 
rai table  for  inspection  and 
it  its  principal  office  in 
ce  with  §  4.9(b)(6)(ii)  of  the 


Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

[File  No.  91233741 

Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

In  the  Matter  of  MACE  Security 
International,  Inc.,  a  corporation.  Personal 
Security,  Inc.,  a  corporation,  Jon  E.  Goodrich, 
individually  and  as  an  officer  and  director  of 
MACE  Security  International,  Inc.,  and 
Personal  Security,  Inc.,  Robert  P.  Gould, 
individually  and  as  an  officer  and  director  of 
MAC£  Security  International,  Inc..  and 
Personal  Security,  Inc.,  and  James  Kardas, 
individually  and  as  an  officer  and  director  of 
Personal  Security.  Inc. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  MACE 
Security  International.  Inc..  a 
corporation;  Personal  Security.  Inc.,  a 
corporation;  Jon  E.  Goodrich, 
individually  and  as  an  ofBcer  and 
director  of  MACE  Security  International, 
Inc.  and  Personal  Security.  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International.  Inc.  and  Personal 
Security.  Inc.;  and  James  Kardas. 
individually  and  as  an  officer  and 
director  of  Personal  Security.  Inc.;  and 
it  now  appearing  that  MACE  Security 
International,  Inc..  a  corporation; 
Personal  Security,  Inc.,  a  corporation; 
Jon  E.  Goodrich,  individually  and  as  an 
officer  and  director  of  MACE  Security 
International.  Inc.  and  Personal 
Security.  Inc.;  Robert  P.  Gould, 
individually  and  as  an  officer  and 
director  of  MACE  Security  International, 
Inc.  and  Personal  Security.  Inc.;  and 
James  Kardas.  individually  and  as  an 
officer  and  director  of  Personal  Security, 
Inc.;  hereinafter  sometimes  referred  to 
as  proposed  respondents  or 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  Order  to  cease 
and  desist  from  the  use  of  the  acts  tmd 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
MACE  Security  International,  Inc..  by  its 
duly  authorized  officer;  Personal 
Security.  Inc..  by  its  duly  authorized 
officer;  Jon  E.  Goodrich,  individually 
and  as  an  officer  and  director  of  MACE 
Security  International  Inc.  and  Personal 
Security.  Inc.;  Robert  P.  Gould, 
individually  and  as  an  oHicer  and 
director  of  MACE  Security  International, 
Inc.  and  Personal  Security.  Inc.;  and 
James  Kardas.  individually  and  as  an 
officer  and  director  of  Personal  Security, 
Inc.;  and  their  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Respondent  MACE  Security 
International,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 


State  of  Delaware,  with  its  corporate 
office  located  at  160  Benmont  Avenue. 
Bennington,  Vermont  05201. 
Respondent  was  formerly  doing 
business  as  Mark  Sport.  Ina 

Respondent  Personal  Security.  Inc.  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Vermont,  with 
its  corporate  office  located  at  160 
Benmont  Avenue.  Bennington,  Vermont 
05201. 

Proposed  respondents  Jon  E.  Goodrich 
and  Robert  P.  Gould  are  officers  and 
directors  of  MACE  Security 
International,  Inc.  and  Personal 
Security,  Inc.  Mr.  Goodrich  and  Mr. 
Gould  formulate,  direct,  and  control  the 
policies,  acts,  and  practices  of  said 
corporations  and  their  addresses  are  the 
same  as  that  of  said  corporations. 
Proposed  respondent  James  Kardas  is  an 
officer  and  director  of  Personal  Security. 
Inc.  Mr.  Kardas  formulates,  directs,  and 
controls  the  policies,  acts,  and  practices 
of  said  corporation,  and  his  address  is 
the  same  as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  reccord  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 
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6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdraw  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
following  Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order.  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
aher  it  becomes  final. 

Order 

Definitions 

A.  For  purposes  of  this  Order, 
"comp>etent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

B.  For  purposes  of  this  Order, 
"MACE"  shall  mean  any  chemical  self- 
protection  product  marketed  for  civilian 
use  that  contains  as  its  active  ingredient 
approximately  1%  phenylchloromethyl- 
ketone  [a.k.a.  chloroacetophenone  or 
CN). 


C.  For  purposes  of  this  Order, 
"chemical  self-protection  product"  shall 
mean  any  chemical  self-protection 
product  marketed  for  civilian  use, 
including  but  not  necessarily  limited  to 
products  containing 
phenylchloromethylketone  (a.k.a. 
chloroacetophenone  or  CN), 
orthochlorobenzalnalononitrile  (CS)  or 
oleoresin  capsicum  (OC). 

D.  For  purposes  of  this  Order, 
"distributor"  shall  mean  any  person  or 
entity  that,  since  January  1,  1991,  has 
made  at  least  one  purchase  from 
respondents  of  12  or  more  units  of 
MACE  or  of  fewer  units  of  MACE  for 
which  total  purchase  price  exceeded 
$100.00. 

I 

It  is  ordered  That  respondents  MACE 
Security  International,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers  and  directors;  Personal 
Security,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers 
and  directors;  Jon  E.  Goodrich, 
individually  and  as  an  officer  and 
director  of  MACE  Security  International, 
Inc.  and  Personal  Security,  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International,  Inc.  and  Personal 
Security,  Inc.;  and  James  Kardas, 
individually  and  as  an  officer  and 
director  of  Personal  Security,  Inc.;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  MACE  or  any  chemical 
self-protection  product,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication,  that: 

A.  One  or  more  sprays  of  such 
product  will  stop  an  assailant; 

B.  Any  contact  with  the  upper  torso 
by  a  spray  of  such  product  will  stop  an 
assailant;  or 

C.  Use  of  such  product  will  instantly 
stop  an  assailant; 

unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation. 

n 

It  is  further  ordered,  That  respondents 
MACE  Security  International,  Inc.,  a 
corporation,  its  successors  and  assigns. 


and  its  officers  and  directors;  Personal 
Security.  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers 
and  directors;  Jon  E.  Goodrich, 
individually  and  as  an  officer  and 
director  of  MACE  Security  International. 
Inc.  and  Personal  Security.  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International.  Inc.  and  Personal 
Security,  Inc.;  and  James  Kardas. 
individually  and  as  an  officer  and 
director  of  Personal  Security,  Inc.;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  MACE  or  any  chemical 
self-protection  product,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication,  that: 

A.  One  or  more  sprays  of  such 
product  will  keep  an  assailant 
incapacitated  for  up  to  or  about  20 
minutes  or  any  other  period  of  time; 

B.  The  effectiveness  of  such  product 
for  civilian  self-protection  has  been 
proven  in  use  by  police  forces; 

C.  Four  out  of  five  or  any  other 
number  of  police  officers  in  the  United 
States  carry  su(^  product;  or 

D.  Over  4000^olice  departments  or 
any  other  number  of  police  departments 
in  the  United  States  use  such  product 
for  protection  against  assault; 

unless  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation. 

Ill 

It  is  further  ordered,  That  respondents 
MACE  Security  International,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers  and  directors;  Personal 
iiecurity.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers 
and  directors.;  Jon  E.  Goodrich, 
mdividually  and  as  an  officer  and 
director  of  MACE  Security  International. 
Inc.  and  Personal  Security,  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International,  Inc.  and  Personal 
Security,  Inc.;  and  James  Kardas. 
individually  and  as  an  officer  and 
director  of  Personal  Security,  Inc.;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
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ng.  labeling,  advertising. 
>ffering  for  sale,  sale,  or 
of  MACE  or  any  chemical 
jn  product,  in  or  affecting 
s  "commerce"  is  defined  in 
frade  Commission  Act.  do 
ase  and  desist  from 
.  in  any  manner,  directly  or 
an.  the  relative  or  absolute 
efits.  usage,  performance,  or 
MACE  or  any  chemical  self- 
roduct.  unless  at  the  time  of 
representation, 
possess  and  rely  upon 
nd  reliable  evidence,  which 
ariate  must  be  competent 
scientific  evidence,  that 
J  such  representation. 


T  ordered.  That  respondents 
■ity  International,  Inc.,  a 

its  successors  and  assigns, 
}rs  and  directors:  Personal 
:.,  a  corporation,  its 
nd  assigns,  and  its  officers 
s;  Jon  E.  Goodrich, 

and  as  an  officer  and 
lACE  Security  International, 
Mjnal  Security,  Inc.;  Robert 
dividually  and  as  an  officer 

of  MACE  Security 
1,  Inc.  and  Personal 
:.;  and  James  Kardas, 

and  as  an  officer  and 
ersonal  Security,  Inc.;  and 
'  agents,  representatives  and 
directly  or  through  any 

subsidiary,  division  or 
.  in  connection  with  the 
ng.  labeling,  advertising, 
jffering  for  sale,  sale,  or 
of  MACE  or  any 
/  similar  product,  in  or 
nmerce,  as  "commerce"  is 
le  Federal  Trade 

Act,  do  forthwith  cease  and 
■epresenting,  in  any  manner, 
y  implication,  the 
5  of  MACE  or  any 
,'  similar  product  unless 

disclose  in  each 
nt  in  which  the 
on  is  made,  clearly  and 
'.  the  following  statement; 

nt  advertisement: 

MACE  MAY  NOT  BE 
iGAINST  ARMED 
5.  MACE  may  talie  several 
)rk  and  may  not  work  on 
ged.  or  intoxicated  people. 

jvision.  cablecast. 
r  radio  advertisement: 

MACE  MAY  NOT  BE 
iCAINST  ARMED 
5  AND  ENRAGED.  DRUGGED. 
\TED  PEOPLE. 


Nothing  contrary  to,  inconsistent 
with,  or  in  mitigation  of  the  above 
disclosures  shall  be  used  in  any 
advertisement  in  any  medium. 

For  purposes  of  this  Order,  "clearly 
and  prominently"  as  used  herein  shall 
mean  as  follows: 

(a)  In  a  television,  cablecast.  and 
videotape  release,  the  disclosure  shall 
be  presented  simultaneously  in  both  the 
audio  and  video  portions  of  the 
advertisement.  The  audio  disclosure 
shall  be  delivered  in  a  volume  and 
cadence  and  for  a  duration  sufficient  for 
an  ordinary  consumer  to  hear  and 
comprehend  it.  The  video  disclosure 
shall  be  of  a  size  and  shade,  and  shall 
appear  on  the  screen  for  a  duration 
sufficient  for  an  ordinary  consumer  to 
read  and  comprehend  it. 

(b)  In  a  print  advertisement,  the  above 
disclosure  shall  be  printed  in  a  typeface 
and  color  that  are  clear  and  prominent 
and  in  close  proximity  to  the 
representation  that  triggers  the 
disclosure. 

(c)  In  a  radio  advertisement,  the 
disclosure  shall  be  delivered  in  a 
volume  and  cadence  and  for  a  duration 
sufficient  for  an  ordinary  consumer  to 
hear  and  comprehend  it. 


It  is  further  ordered.  That  respondents 
MACE  Security  International,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers  and  directors;  Personal 
Security.  Inc.,  a  corporation  its 
successors  and  assigns,  and  its  officers 
and  directors;  Jon  E.  Goodrich, 
individually  and  as  an  officer  and 
director  of  MACE  Security  International. 
Inc.  and  Personal  Security.  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International,  Inc.  and  Personal 
Security.  Inc.;  and  James  Kardas, 
individually  and  as  an  officer  and 
director  of  Personal  Security,  Inc.;  and 
respondents"  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  MACE  or  any 
substantially  similar  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  shall  disclose  the 
following  statement  on  a  product  insert 
enclosed  in  each  product  package: 

Caution:  MACE  MAY  NOT  BE  EFFECTIVE 
AGAINST  ARMED  ASSAILANTS.  MACE 
may  take  several  seconds  to  work  and  may 
not  work  on  enraged,  drugged,  or  intoxicated 
people. 

On  the  product  insert,  the  disclosure 
shall  be  printed  in  a  typeface  and  color 


that  are  clear  and  prominent  and  shall 
appear  before  all  written  text,  other  than 
the  name  of  the  product  or  product 
slogans. 

//  is  provided,  however.  It  will  not  be 
considered  a  violation  of  this  Order 
Provision  V  for  respondents  to  use,  until 
May  8.  1994,  the  product  insert 
identified  as  Exhibit  1  of  this  Order  (the 
"in-print  inset")  in  satisfaction  of  the 
product  insert  disclosure  obligation 
specified  in  this  Order  Provision  V, 
provided  that: 

(1)  The  in-print  inserts  were  printed 
prior  to  November  8, 1993; 

(2)  The  text.  "You  have  purchased  a 
MACE  unit  which  contains  the  same 
formulation  that  has  been  proven  in 
over  twenty  years  of  use  by  police 
departments.  In  fact,  it  has  been  chosen 
by  more  police  departments  than  all 
other  tear  gas  aerosols  combined."  shall 
be  blacked  out  or  otherwise  rendered 
completely  illegible;  and 

(3)  The  text.  "Do  not  use  your  MACE 
unit  on  an  assailant  who  appears  to  be 
armed.  Even  though  it  may  take  only  a 
few  seconds  for  the  MACE  formulation 
to  take  effect,  an  armed  assailant  might 
use  his  weapon  during  those  few 
seconds."  shall  be  highlighted  in  yellow 
to  increase  its  prominence. 

VI 

It  is  further  ordered,  That  respondents 
MACE  Security  International,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers  and  directors;  Personal 
Security,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers 
and  directors;  Jon  E.  Goodrich, 
individually  and  as  an  officer  and 
director  of  MACE  Security  International, 
Inc.  and  Personal  Security  Inc.;  Robert 
P.  Gould,  individually  and  as  an  officer 
and  director  of  MACE  Security 
International,  Inc.  and  Personal 
Security,  Inc.;  and  James  Kardas, 
individually  and  as  an  o^cer  and 
director  of  Personal  Security,  Inc.,  shall, 
within  thirty  (30)  days  after  the  date  of 
service  of  this  Order: 

(1)  Send,  by  first  class  certified  mail, 
return  receipt  requested,  to  each 
distributor  of  MACE  with  which  they 
have  done  business  since  January  1. 
1991.  a  copy  of  appendix  A  of  this 
Order;  and 

(2)  Send,  by  first  class  mail,  to  each 
non-distributor  who  purchased  MACE 
from  respondents  since  January  1,  1991. 
a  copy  of  Appendix  B  of  this  Order. 

VII 

//  is  further  ordered.  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents  MACE  Security 
International,  Inc.  and  Personal 
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Security,  Inc.,  or  their  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers;  and 

C.  All  return  receipts  required  by 
Order  Provision  VI. 

vni 

It  is  further  ordered.  That  respondents 
MACE  Security  International,  Inc.  and 
Personal  Security,  Inc.  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  the  filing  of  a  bankruptcy 
p)etition,  or  any  other  change  in  the 
corporation(s)  that  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

DC 

h  is  further  ordered.  That  respondents 
Jon  E.  Goodrich.  Robert  P.  Gould,  and 
James  Kardas  shall,  for  a  period  often 
(10)  years  from  the  date  of  issuance  of 
this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  any  new  business  or  employment 
in  the  self-protection  industry.  Each 
notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
respondent's  new  business  address  and 
telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibilities. 


It  is  further  ordered.  That  respondents 
MACE  Security  International,  Inc., 
Personal  Security,  Inc.,  Jon  E.  Goodrich, 
Robert  P.  Gould,  and  James  Kardas 
shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondents'  current 
principals,  officers,  directors  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order. 


B.  For  a  period  often  (10)  years  from 
the  date  of  issuance  of  this  Order, 
provide  a  copy  of  this  Order  to  each  of 
respondents'  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondents  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
position. 

XI 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Appendix  A 

(To  Be  Printed  On  MACE  Security 

International,  Inc.  Letterhead] 

Dear  Iname  of  distributorl;  MACE  Security 
International,  Inc.  ("MSI")  and  Personal 
Security,  Inc.  ("PSI")  have  entered  info  a 
consent  agreement  with  the  Federal  Trade 
Commission  ("FTC")  to  stop  making  certain 
representations  about  the  effectiveness  of 
MACE  with  1%  CN  and  other  chemical  self- 
protection  products  unless  the 
representations  are  true  and  adequately 
substantiated.  The  FTC  alleged  that  the 
advertising  for  MACE  made  the  following 
false  and  unsubstantiated  representations: 

(1)  That  one  spray  of  MACE  will  stop 
an  assailant; 

(2)  That  any  contact  with  the  upper 
torso  by  a  spray  of  MACE  will  stop  an 
assailant;  and 

(3)  That  use  of  MACE  will  instantly 
stop  an  assailant. 

The  FTC  also  alleged  that  MSI  and 
PSI,  while  making  effectiveness  claims, 
failed  to  disclose  adequately  that  (a)  it 
may  take  several  seconds  for  the  effects 
of  MACE  to  begin,  and  (b)  MACE  may 
not  be  effective  on  many  assailants 
including  those  who  are  armed, 
enraged,  drugged,  intoxicated,  or 
otherwise  desensitized. 

Finally,  the  FTC  alleged  that  MSI  and 
PSI  did  not  possess  adequate 
substantiating  evidence  for  the 
following  representations: 

(1)  That  MACE  will  keep  an  assailant 
incapacitated  for  up  to  or  about  20 
minutes; 

(2)  That  the  effectiveness  of  MACE  for 
civilian  self-protection  has  been  proven 
in  use  by  police  forces: 

(3)  That  four  out  of  five  police  officers 
in  the  United  States  carry  MACE;  and 

(4)  That  over  4000  police  departments 
in  the  United  States  use  MACE  for 
protection  against  assault. 


The  products  covered  by  this  consent 
agreement  include  MACE  and  other 
chemical  self-protection  products.  You 
were  previously  supplied  with 
promotional  materials  or  advertising 
copy  that  make  the  above 
representations.  You  should  stop  using 
or  relying  on  these  materials  as  the  basis 
for  your  own  advertising  unless  and 
until  we  provide  you  with  adequate 
substantiation  for  the  representations  or 
provide  new  materials  or  advertising 
copy  that  comply  with  the  consent 
agreement. 

Sincerely,  ■ ' 

Jon  E.  Goodrich. 

President,  MACE  Security  International,  Inc. 
and  Personal  Security,  Inc. 

Appendix  B 

[To  Be  Printed  On  MACE  Security 

International.  Inc.  Letterhead! 

Dear  Consumer:  Our  records  indicate  that 
you  purchased  MACE  chemical  self- 
protection  spray  from  our  company.  This  is 
to  advise  you  that  MACE  Security 
International.  Inc.  ("MSI")  and  Personal 
Security,  Inc.  ("PSI")  have  entered  into  a 
consent  agreement  with  the  Federal  Trade 
Commission  ("FTC")  to  stop  making  certain 
representations  about  the  effectiveness  of 
MACE  with  1%  CN  and  other  chemical  self- 
protection  products  unless  the 
representations  are  true  and  adequately 
substantiated.  The  FTC  alleged  that  the 
advertising  for  MACE  made  the  following 
false  and  unsubstantiated  representations: 

(1)  That  one  spray  of  MACE  will  stop 
an  assailant; 

(2)  That  any  contact  with  the  upper 
torso  by  a  spray  of  MACE  will  stop  an 
assailant;  and 

(3)  That  use  of  MACE  will  instantly 
stop  an  assailant. 

The  FTC  also  alleged  that  MSI  and 
PSI,  while  making  effectiveness  claims, 
failed  to  disclose  adequately  that  1)  it 
may  take  several  seconds  for  the  effects 
of  MACE  to  begin,  and  2)  MACE  may 
not  be  effective  on  many  assailants 
including  those  who  are  armed, 
enraged,  drugged,  intoxicated,  or 
otherwise  desensitized. 

Finally,  the  FTC  alleged  that  MSI  and 
PSI  did  not  possess  adequate 
substantiating  evidence  for  the 
following  representations: 

(1)  That  MACE  will  keep  an  assailant 
incapacitated  for  up  to  or  about  20 
minutes; 

(2)  That  the  effectiveness  of  MACE  for 
civilian  self-protection  has  been  proven 
in  use  by  police  forces; 

(3)  That  four  out  of  five  police  officers 
in  the  United  States  carry  MACE;  and 

(4)  That  over  4000  police  departments 
in  the  United  States  use  MACE  for 
protection  against  assault. 

The  products  covered  by  this  consent 
agreement  include  MACE  and  other 


I 
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(45  That  over  4000  police  defiflTtments 
in  the  United  States  use  MACE  for 
protection  against  assault. 

The  proposed  consent  order  prohibits 
proposed  respondents  from  making 
such  claims  unless  they  possess  and 
rely  upon  competent  and  reliable 
evidence.  (Part  II).  Similarly,  the 
proposed  consent  order  prohibits  claims 
about  the  relative  or  absolute  efficacy, 
benefits,  usage,  performance,  or  other 
attributes  of  MACE  or  any  chemical  self- 
protection  product,  unless  proposed 
re<;pondents  possess  and  rely  upon 
competent  and  reliable  evidence.  (Part 
III). 

Further,  the  Commission  alleged  that 
proposed  respondents,  while  making 
effectiveness  claims,  failed  to  disclose 
adequately  that  (1)  it  may  take  several 
seconds  for  the  effects  of  MACE  to 
begin,  and  (2)  MACE  may  not  be 
effective  on  many  assailants  including 
those  who  are  armed,  enraged,  drugged, 
intoxicated,  or  otherwise  desensitised. 

The  projX)sed  consent  order  seeks  to 
address  the  alleged  failure  to  adequately 
disclose  these  limitations  in  three  ways. 
First,  the  proposed  order  prohibits 
proposed  respondents  from  making 
claims  about  the  effectiveness  of  MACE 
or  any  substantially  similar  product 
unless  the  following  statement  is 
disclosed  clearly  and  prominently  in 
print  advertisements: 

CAUTION.  MACE  MAY  NOT  BE 
EFFECTIVE  AGAINST  ARMED 
A.SSAILANTS.  MACE  may  take  several 
seconds  to  vrork  and  may  not  work  on 
enraf^.  dru^|f>ed.  or  intoxicated  people. 

A  similar  but  shorter  disclosure  is 
required  for  television,  cablecast. 
videotape,  or  radio  advertisements.  (Part 
IV). 

Second,  the  proposed  order  requires 
that  a  product  insert  provide  the  .same 
cautionary  language.  Proposed 
respondents  will  be  permitted  to 
continue  to  use  for  a  limited  time 
certain  previously  printed  product 
materials.  (Pari  V). 

Third,  the  proposed  order  requires 
that  proposed  respondents  send  certain 
past  purchasers  written  notice  of  the 
terms  of  the  proposed  order.  (Part  VI). 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Quk. 
Secretary. 
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[FRa  No.  911  0121] 

McLean  County  Chiropractic 
Association;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practitres  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  association  of 
Illinois  cliiropractors  from  agreeing  to 
set  fees  for  patients,  or  terms  for  third- 
party  payor  contracts,  and  would 
require  the  association  to  give  members 
copies  of  the  settlement. 

DATES:  Comments  must  be  received  on 
or  before  March  21.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  139,  6th  St.  and  Pa.  Ave.,  NVV., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mark  Horoschak.  FTOS-311.S. 
Washington.  DC  20580.  (202)  326-2756. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(1")  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  g  2.34  of  the  Commission's  Rules 
ofPra<ni(»(16CFR2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
this  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited.    - 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6Kii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  McLean  County 
Chiropractic  Association,  an  unincorporated 
association. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  p-cposed 
respondent  named  in  the  caption  hereof, 
and  it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  tSe  acts  and 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
proposed  respondent  and  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 
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1.  Proposed  respondent  is  an 
unincorporated  association,  with  its 
principal  offices  and  places  of  business 
in  McLean  County,  Illinois.  For 
purposes  of  this  agreement  and  order, 
its  address  is  as  follows:  McLean  County 
Chiropractic  Association,  c/o  George  R. 
Flynn,  Esq.,  P.O.  Box  3574. 
Bloomington,  IL  61702-3574. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
somplaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  drth  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  with  the  same  time 
provided  by  statute  for  other  orders.  The 


order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 

Order 

I 

It  is  ordered.  That  for  purposes  of  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent  MCCA"  means 
McLean  County  Chiropractic 
Association  and  its  Board  of  Directors, 
committees,  officers,  representatives, 
agents,  employees,  successors,  and 
assigns. 

B.  "Payor"  means  any  person  that 
purchases,  reimburses  for,  or  otherwise 
pays  for  health  care  services  for 
themselves  or  for  any  other  person — 
including,  but  not  limited  to,  health 
insurance  companies;  preferred 
provider  organizations:  prepaid 
hospital,  medical,  or  other  health 
service  plans;  health  maintenance 
organizations;  government  health 
benefits  programs;  employers  or  other 
persons  providing  or  administering  self- 
insured  health  benefits  programs;  and 
patients  who  purchase  health  care  for 
themselves. 

C.  "Integrated  joint  venture"  means  a 
joint  arrangement  to  provide  health  care 
services  in  which  all  chiropractors 
participating  in  the  venture  who  would 
otherwise  be  competitors  (1)  pool  their 
capital  to  finance  the  venture,  by 
themselves  or  together  with  others,  and 
(2)  share  a  substantial  risk  of  loss  from 
their  participation  in  the  venture. 

D.  "Case  fee"  means  the  aggregate 
total  of  all  fees  charged  to  a  patient  for 
the  full  course  of  treatment  for  a 
medical  condition  or  combination  of 
medical  conditions.  "Case  fee"  does  not 


mean  a  fee  charged  for  a  particular 
product  or  service. 

U 

It  is  further  ordered.  That  respondent 
MCCA  directly  or  indirectly,  or  through 
any  device,  in  connection  with  activities 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  as  amended,  do 
forthwith  cease  and  desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  continuing,  or  acting  in 
furtherance  of  any  agreement  or 
combination,  express  or  implied,  with 
any  chiropractors  or  among  any 
chiropractors,  to  discuss  or  collectively 
determine  the  fees  which  chiropractors 
charge  to  payors;  and 

B.  Entering  into,  attempting  to  enter 
into,  organizing,  continuing,  or  ading  in 
furtherance  of  any  agreement  or 
combination,  express  or  implied,  with 
any  chiropractors  or  among  any 
chiropractors,  to  deal  with  payors  on 
collectively  determined  terms. 

Provided,  That,  nothing  in  this  order 
shall  prevent  chiropractors  who  practice 
together  as  partners  or  employees  in  the 
same  professional  corporation  or 
partnership  from  collectively 
determining  the  fees  to  be  charged  for 
services  provided  by  that  professional 
corporation  or  partnership  or  from 
collectively  determining  other  terms  on 
which  that  professional  corporation  or 
partnership  deals  with  payors. 

Further  provided.  That,  nothing  in 
this  order  shall  prevent  chiropractors 
who  participate  in  the  same  integrated 
joint  venture  from  collectively 
determining  the  fees  to  be  charged  for 
services  provided  by  that  integrated 
joint  venture  or  from  collectively 
determining  other  terms  on  which  that 
integrated  joint  venture  deals  with 
payors. 

Further  provided.  That,  nothing  in 
this  order  shall  prevent  respondent 
MCCA  from  collecting  historical  data 
concerning  case  fees  for  the  purpose  of 
providing  such  data  to  payors. 

Ill 

/( is  further  ordered.  That  respondent 
MCCA: 

A.  File  a  written  report  with  the 
Commission  within  ninety  (90)  days 
after  the  date  when  the  order  becomes 
final,  and  annually  for  three  (3)  years  on 
the  anniversary  of  the  date  when  the 
order  becomes  final,  and  at  such  other 
times  as  the  Commission  may  by  written 
notice  to  respondent  MCCA  require, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  the  order. 

B.  For  a  period  of  five  (5)  years  after 
the  date  when  the  order  becomes  final. 
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and  make  available  to 
ion  staff,  for  inspection  and 
jpon  reasonable  notice,  records 
to  describe  in  detail  any  action 
:onnection  with  the  activities 
)y  Parts  n  and  m  of  this  order, 
I,  but  not  limited  to.  all 
Is  generated  by  respondent 
•  that  come  into  its  possession, 
or  control,  regardless  of  source, 
jss,  refer,  or  relate  to  any  fee. 
;ondition  of  any  agreement, 
proposed,  with  any  payor, 
ribute  by  First-ciass  mail  a  copy 
der  to  each  of  its  members 
irty  (30)  days  after  the  date 
I  order  becomes  final, 
a  period  of  five  (5)  years  after 
<vhen  the  order  becomes  final, 
fach  new  MCCA  member  with 
this  order  at  the  time  the 
is  accepted  into  membership, 
fy  the  Commission,  at  least 
I)  days  prior  to  any  proposed 
)  respondent  MCCA  which  may 
npliance  with  this  order — 
I.  but  not  limited  to, 
on  or  the  emergence  of  a 
r. 

County  Chiropractic 
ion  Analjrsis  of  Proposed 
Order  To  Aid  Public  Comment 

deral  Trade  Commission  has 
,  subject  to  final  approval,  the 
jt  to  a  proposed  consent  order 
^an  County  Chiropractic 
on  ("MCCA"').  The  agreement 
larges  by  the  Federal  Trade 
;ion  that  MCCA  restrained 
ion  by,  among  other  things, 
ig  or  conspiring  both  (1)  To  fix 
mum  fees  charged  by  MCCA 
;  and  (2)  to  negotiate  the  terms 
litions  of  agreements  between 
lembers  and  third-party  payors, 
oposed  consent  order  nas  been 
n  the  public  record  for  sixty 
;  for  reception  of  comments  by 
d  persons.  Comments  received 
lis  period  will  become  part  of 
c  record.  After  sixty  (60)  days, 
nission  will  again  review  the 
it  and  the  comments  received 
decide  whether  it  should 
V  from  the  agreement  or  make 
agreement's  proposed  order, 
irpose  of  this  analysis  is  to 
public  comment  on  the 
It.  The  analysis  is  not  intended 
lute  an  official  interpretation  of 
B  proposed  complaint  or  the 
1  consent  order  or  to  modify 
ns  in  any  way. 

ip/oi'nt 

the  terms  of  the  agreement,  a 
I  complaint  would  be  issued  by 
mission  along  with  the 


proposed  consent  order.  The  proposed 
complaint  alleges  that  MCCA  has 
thirteen  members,  of  whom  all  are 
chiropractors  with  offices  in  McLean 
County,  Illinois.  MCCA's  members 
compete  among  themselves  and  with 
other  chiropractors  to  offer  chiropractic 
services  in  and  around  McLean  County. 

The  complaint  further  alleges  that 
MCCA  acted  as  a  combination  of  its 
members,  conspired  with  at  least  some 
of  its  members,  and  acted  to  implement 
an  agreement  among  its  members  to 
restrain  competition  among 
chiropractors  in  McLean  County. 
Illinois,  and  its  vicinity.  Such  actions 
included  facilitating,  entering  into,  and 
implementing  an  agreement  under 
which 

A.  MCCA  would  set  the  maximum 
fees  to  be  charged  by  MCCA  members; 
and 

B.  MCCA  would  negotiate  agreements 
between  its  members  and  third-party 
payors,  including  the  fees  to  be  paid  to 
MCCA  members  under  such  agreements. 

In  furtherance  of  this  combination  or 
conspiracy,  MCCA  periodically  voted  to 
raise  such  limits  on  maximum  fees,  and 
attempted  to  negotiate  such  agreements 
between  its  members  and  third-party 
payors. 

The  complaint  alleges  that  the  above 
actions  of  MCCA  had.  or  had  the 
tendency  and  capacity  to  have,  the 
following  effects: 

A.  Restraining  competition  among 
chiropractors  in  McLean  County. 
Illinois,  and  its  vicinity; 

B.  Fixing  or  affecting  the  fees  that 
chiropractors  in  McLean  County, 
Illinois,  and  its  vicinity  charge  for  their 
services;  and 

C.  Depriving  consumers  of 
chiropractic  services  and  third-party 
payors  of  the  benefits  of  competition 
among  chiropractors  in  McLean  County. 
Illinois,  and  its  vicinity. 

Finally,  the  complaint  alleges  that  the 
above  actions  of  MCCA  constitute  unfair 
methods  of  competition  in  violation  of 
Section  5  of  the  Federal  Trade 
Commission  Act  15  U.S.C.  45. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  MCCA  from  entering  into, 
organizing,  or  acting  in  furtherance  of, 
any  agreement  or  combination  with  or 
among  chiropractors. 

A.  To  discuss  or  set  the  fees  to  be 
charged  by  chiropractors,  or 

B.  To  deal  on  collectively  determined 
terms  with  anyone  who  pays  for  health 
services. 

The  order  specifically  provides  that  it 
does  not  prevent  the  following: 

1.  Chiropractors  who  practice  together 
as  partners  or  employees  in  the  same 


professional  corporation  or  partnership 
collectively  determining  the  fees  to  be 
charged  by  that  professional  corporation 
or  partnership. 

2.  Chiropractors  who  participate  in 
the  same  integrated  joint  venture 
collectively  determining  the  fees  to  be 
charged  by  that  integrated  joint  venture. 
(For  purposes  of  the  consent  order, 
"integrated  joint  venture"  means  a  joint 
arrangement  to  provide  health  care 
services  in  which  all  chiropractors 
participating  in  the  venture  would 
otherwise  be  competitors  (1)  pool  their 
capital  to  finance  the  venture,  by 
themselves  or  together  with  others,  and 
(2)  share  a  substantial  risk  of  loss  from 
theirjparticipation  in  the  venture.) 

3.  The  collection  of  historical  data 
concerning  case  fees  for  the  purpose  of 
providing  such  data  to  those  who  pay 
for  health  services.  (For  puq)oses  of  the 
consent  order,  "case  fee"  means  the 
aggregate  total  of  all  fees  charged  to  a 
patient  for  the  full  course  of  treatment 
for  a  medical  condition  or  combination 
of  medical  conditions,  and  does  not 
mean  a  fee  charged  for  a  particular 
product  or  service.) 

The  order  would  require  MCCA  to 
distribute  copies  of  the  order  to  its 
members  and.  for  five  years,  to  its  new 
members  when  they  join  MCCA. 

The  order  also  requires  MCCA  to  (1) 
file  compliance  reports  with  the 
Commission,  (2)  maintain  certain  files 
relating  to  MCCA's  compliance  with  the 
order,  and  (3)  notif>'  the  Commission  of 
any  proposed  change  in  MCCA  that  may 
affect  MCCA's  compliance  with  the 
order. 

MCCA  agreed  to  the  order  for 
settlement  purposes  only,  and  MCCA's 
agreement  to  the  order  does  not 
constitute  an  admission  by  MCCA  that 
the  law  has  been  violated  as  alleged  in 
the  complaint. 
DooAkl  S.  dark. 
Secretary. 
[FR  Doc  94-1372  Filed  1-19-94;  845  am| 

BILUNQ  COOC  (TSO-OI-M 


GENERAL  SERVICES 
AIMMNISTRATION 

Business  Advisory  Board 

Meeting  Notice:  Notice  is  her^y 
given  that  the  General  Services 
Administration  (GSA)  Business 
Advisory  Board  will  meet  January  31. 
1994,  from  10  a.m.  to  3  p.m.  at  the 
General  Services  Administration 
Building  at  18th  and  F  Streets,  room 
6137.  Washington,  DC  20405.  Notice  is 
required  by  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2,  and  the 
implementing  regulation,  41 CFR  101-6. 
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The  purpose  of  the  meeting  is  to 
provide  a  fonun  to  discuss  the 
development  of  asset  management 
principles  that  will  guide  the 
management  of  GSA's  real  property 
portfolio.  The  agenda  for  this  meeting 
will  include  discussions  on  and 
recommendations  of  asset  management 
principles  to  gujde  GSA's  ownership 
enterprise. 

The  meeting  will  be  open  to  the 
public. 

Less  than  15  days'  notice  of  this 
meeting  is  being  given  to  allow  timely 
implementation  of  the  National 
Performance  Review  recommendations. 

For  further  information,  contact 
Deborah  Schilling  (202)  501-9192  of  the 
Public  Buildings  Service,  Real  Estate 
Reinvention  Task  Force,  GSA, 
Washington,  DC  20405. 

Dated:  January  13, 1994. 
David  L.  Bibb, 

Deputy  Commissioner,  Public  Buildings 
Service,  General  Services  Administration. 
|FR  Doc.  94-1301  Filed  1-19-94;  8:45  am) 

BIUMO  COOCM20-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antibody  to  Human  T-Lymphotropic 
Virus  Type  I  (HTLV-I)  Reference  Panel 
3;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACBON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  new  FDA  reference 
panel  for  tests  intended  to  detect 
antibodies  to  Human  T-Lymphotropic 
Virus  Type  I  (HTLV-I  Reference  Panel 
3).  HTLV-I  Reference  Panel  3  is  a 
regulatory  test  panel  intended  for  lot 
release  testing  of  enzyme-linked 
immunosorbent  assay  (ELISA)  HTLV-I 
antibody  test  kits.  The  HTLV-I 
Reference  Panel  3  is  intended  to  replace 
HTLV-I  Reference  Panel  2F.  FDA 
recommends  that  manufacturers  of 
currently  licensed  HTLV-I  test  kits 
supplement  their  approved  product 
license  applications  by  amending  their 
lot  release  protocols  to  use  the  HTLV- 
I  Reference  Panel  3. 
DATES:  FDA  recommends  that 
manufacturers  supplement  their  product 
licenses  and  amend  their  lot  release 
protocols  by  February  22, 1994,  to 
incorporate  HTLV-I  Reference  Panel  3. 
Additionally,  FDA  recommends  that  as 
of  June  20, 1994,  manufacturers 
supplement  their  product  licences  by 


incorporating  a  lot  release  testing 
protocol  that  enables  lots  of  licensed 
HTLV-I  antibody  test  kits  to  detect  five 
panel  members  of  HTLV-I  Reference 
Panel  3,  with  expected  reactivity  of  ±,  as 
repeatedly  reactive. 

ADDRESSES:  The  HTLV-I  Reference 
Panel  3  is  available  for  distribution  from 
the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  O.  Roberts,  Center  for  Biologies 
Evaluation  and  Research  (HFM-323). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-6721. 
SUPPI.EMENTARY  INFORMATION:  The 
HTLV-I  Reference  Panel  3  is  intended 
for  the  evaluation  of  in  vitro  tests  to 
detect  antibodies  to  HTLV-I  in  human 
serum  or  plasma.  HTLV-I  Reference 
Panel  3  contains  samples  that  were 
derived  by  diluting  known  reactive  sera 
in  a  pool  of  normal  human  sera, 
negative  for  antibodies  to  HTLV-I.  Five 
of  the  diluted  samples  have  borderline 
ELISA  reactivity.  FDA  recommends  that 
currently  produced  kit  lots  detect 
antibodies  in  these  diluted  samples  to 
be  suitable  for  release.  The  Center  for 
Biologies  Evaluation  and  Research  will 
limit  the  distribution  of  HTLV-I 
Reference  Panel  3  to  conserve  these 
reagents  when  necessary.  These  reagents 
should  not  be  used  for  experimental  or 
other  reference  purposes. 

Any  significant  changes  in  kit 
manufacturing  needed  as  a  result  of  the 
new  reference  panel  should  be  approved 
through  a  product  amendment  filed 
with  the  Food  and  Drug  Administration, 
Center  for  Biologies  Evaluation  and 
Research.  1401  Rockville  Pike, 
Rockville,  MD  20852-1448. 

Dated:  January  13, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc  94-1334  Filed  l-1»-94.  8:45  am) 
MLUNO  COOC  41«e-01-F 


[Docket  No.  91P-0178] 

Citizen  Petition  Requesting  Federal 
Preemption  of  Certain  State  and  Local 
Standards  Affecting  Blood,  Blood 
Components,  and  Blood  Derivatives; 
Request  for  Information;  Reopening  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  for  the  citizen  petition 
filed  on  behalf  of  the  American  Blood 


Resoim»s  Association,  American 
National  Red  Cross,  American 
Association  of  Blood  Banks,  and 
Council  of  Community  Blood  Centers. 
The  petition  requests  Federal 
preemption  of  State  and  local 
regulations  on  donor  suitability,  testing, 
and  labeling  of  blood,  blood 
components,  and  blood  derivatives. 
FDA  is  taking  this  action  in  response  to 
requests  to  allow  additional  time  for 
public  comment. 

DATES:  Submit  written  comments  on  the 
petition  by  March  21, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  H.  Forfa,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635). 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  27,  1993  (58 
FR  45341),  FDA  published  a  notice 
requesting  public  comment  from 
interested  parties,  including  the  States, 
on  a  citizen  petition  requesting  that  the 
Commissioner  of  Food  and  Drugs  issue 
a  regulation  or  order,  or  take  other 
appropriate  action,  to  preempt  State  and 
local  laws  and  regulations  pertaining  to: 
(1)  The  determination  of  donor 
suitabihty;  (2)  the  testing  of  blood, 
blood  components,  and  blood 
derivatives;  and  (3)  the  labeling  of 
blood,  blood  components,  and  blood 
derivatives.  Interested  persons  were 
given  until  November  26, 1993,  to 
submit  written  comments  on  the 
petition. 

The  agency  has  received  requests  for 
an  extension  of  the  comment  period 
froi^  the  Association  of  Minority  Health 
Professions  Schools,  several  members  of 
the  hemophilia  community  and  the 
general  public,  the  Northwest  Ohio 
Hemophilia  Foundation,  the  National 
Hemophilia  Foundation,  the  National 
Hemophilia  Foundation/Northern  Ohio 
Chapter,  and  several  State  health 
organizations.  Many  of  those  who  asked 
for  an  extension  stated  that  the 
hemophilia  community  as  a  whole  was 
informed  about  the  request  for 
comments  shortly  before  the  comment 
period  ended.  In  addition,  responding 
groups  and  individuals  cited  the  need 
for  more  time  to  determine  the  impact 
such  preemptive  regulations  would 
have  on  the  blood  product  supply  and 
the  pending  litigation  arising  from 
human  immunodeficiency  virus  and 
hepatitis  contamination  of  the  blood 
product  supply  in  the  early  1980's.  A 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20,  1994  /  Notices 


if  the  individuals  seeking  an 
1  requested  at  least  30 
il  days  for  comment, 
ireful  consideration,  the 
js  concluded  that  it  is  in  the 
terest  to  allow  additional  time 
sted  persons  to  submit 
s  on  the  citizen  petition, 
gly,  the  comment  period  is 
until  March  21,  1994. 
;ed  persons  may,  on  or  before 
,  1994.  submit  to  the  Dockets 
lent  Branch  (address  above) 
Dmments  regarding  this  notice, 
es  of  any  comments  are  to  be 
1,  except  that  individuals  may 
le  copy.  Comments  are  to  be 
I  with  the  docket  number 
brackets  in  the  heading  of  this 
t.  The  citizen  petition  and 
:omments  may  be  seen  in  the 
ive  between  9  a.m.  and  4  p.m., 
hrough  Friday. 

inuary  13.  1994. 

.  Taylor, 

mmissioner  for  Policy 

♦-1335  Filed  1-19-94:  8  45  am) 
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Institutes  of  Healtti 

Eye  Institute;  Meeting  of  ttie 
(Search  Review  Committee 

It  to  Public  Law  92^63. 
lereby  given  of  the  meeting  of 

I  Research  Review  Committee, 
Eye  Institute,  January  24,  1994, 
msylvania  Room  at  the 

nn,  Bethesda.  8120  Wisconsin 
Jethesda,  Maryland  20814. 
jeting  will  be  open  to  the 
January  24  from  8:30  to  9  a.m. 
ig  remarks  and  discussion  of 
juidelines.  Attendance  by  the 

II  be  limited  to  space  available, 
rdance  with  provisions  set 
jctions  552b(c)(4)  and 

I,  Title  5,  U.S.C.  and  section 
ublic  Law  92-463.  the  meeting 
Dsed  to  the  public  from  9  a.m. 
y  24  until  adjournment  for  the 
iscussion  and  evaluation  of 
1  grant  applications.  These 
ins  and  the  discussions  could 
ifidential  trade  secrets  or 
al  property  such  as  patentable 
and  personal  information 
ig  individuals  associated  with 
ations,  the  disclosure  of 
uld  constitute  a  clearly 
ted  invasion  of  personal 

s  DeNinno,  Committee 
ent  Officer,  National  Eye 
EPS,  suite  350,  National 
of  Health,  Bethesda,  Maryland 
1/496-5301,  will  provide  a 


summary  of  the  meeting,  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  DeNinno  in  advance  of  the 
meeting. 

This  notice  is  being  published  later 
than  fifteen  days  prior  to  the  meeting 
due  to  difficuhy  of  coordinating  the 
members'  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research; 
National  Institutes  of  Health) 

Dated:  January  13, 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-1405  Filed  1-19-94;  8:45  am) 
BILUNO  COOC  414(M>1-M 


OEPARTMEfrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-94-3690;  FR-3628-N-02] 

Funding  Availability  for  Fiscal  Year 
1994  for  Innovative  Project  Funding 
Under  the  Innovative  Homeless 
Initiatives  Demonstration  Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  waiver. 

SUMMARY:  This  Notice  announces  a 
waiver,  granted  by  the  Secretary,  of  the 
minimum  30-day  application  period 
required  under  section  102(a)  of  the 
HUD  Reform  Act  for  the  Innovative 
Homeless  Initiatives  Demonstration, 
which  was  announced  in  the  Federal 
Register  notice  on  December  21,  1993 
(58  FR  67616). 
DATES:  January  20,  1994. 
FOR  FURTHER  INFORMATION  COffTACT: 
Myra  L.  Ransick,  Assistant  General 
Counsel  for  Regulations,  room  10276, 
451  Seventh  Street  SW.,  Washington. 
DC  20410:  telephone  (202)  708-3055; 
TDD  (202)  708-3259.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
102(a)  of  the  HUD  Reform  Act  (42  U.S.C. 
3545(a))  sets  out  requirements  for  notice 
to  the  public  regarding  assistance 
available  from  HUD.  Section  102(a)(3) 
requires  Federal  Register  publication  of 
selection  criteria  not  less  than  30  days 
before  the  deadline  for  applications  or 
requests  for  assistance.  On  December  21. 
1993.  the  Department  announced  the 
availability  of  $25  million  in  funds 
under  the  Innovative  Homeless 
Initiatives  Demonstration  Program, 
which  was  authorized  by  the  HUD 


Demonstration  Act  of  1993  (Pub.L.  103- 
120.  approved  October  27.  1993).  (The 
funds  were  appropriated  by  the  HUD 
appropriations  act  for  fiscal  year  1994 
(Pub.L.  103-124.  approved  October  28, 
1993).)  The  notice  announced  that  the 
Department  would  begin  receiving 
applications  during  or  prior  to  a  three 
working  day  period  begiruiing  on 
January  10.- 1994.  The  time  period  was 
less  than  the  30-day  minimum 
application  requirement  under  section 
102(a)(3). 

Section  102(a)(5)  of  the  Reform  Act 
permits  the  Secretary  to  waive  the 
minimum  30-day  application  period  "if 
the  Secretary  determines  that  the  waiver 
is  required  for  appropriate  response  to 
an  emergency."  The  Secretary  is  also 
required  to  publish,  in  the  Federal 
Register,  his  reasons  for  granting  such  a 


waiver. 


The  continuing  tragedy  of 
homelessness  in  our  country  has 
reached  epidemic  proportions.  The 
deaths  of  Yetta  Adams  and  two  other 
homeless  persons  in  the  Washington 
area  in  December  1993  provided  fresh 
evidence  of  how  dire  the  consequences 
of  homelessness  can  be.  Homelessness 
is  too  destructive  a  force  to  be  treated 
routinely.  There  is  a  desperate  need  for 
innovative  solutions. 

The  availability  of  new  monies  for 
homeless  assistance  under  the  HUD 
Demonstration  Act  of  1993  provided 
additional  resources  that  could  be  used 
to  assist  homeless  persons  if  HUD  was 
able  to  act  quickly  in  awarding  those 
funds.  Additionally,  the  extraordinarily 
high  number  of  applications  submitted 
in  response  to  the  most  recent 
Supportive  Housing  NOFA  provided 
further  evidence  of  how  desperately 
additional  funding  resources  are 
needed.  That  only  43  applications  out  of 
1340  submitted  could  be  funded  is 
evidence  that  HUD  should  expedite  the 
release  of  additional  monies  intended  to 
help  homeless  persons. 

The  Secretary  determined  that  the 
continuing  tragedy  of  homelessness.  the 
desperate  need  for  innovative  solutions, 
the  availability  of  new  monies,  the 
unprecedented  demand  for  assistance  ' 
from  HUD  to  fight  homelessness.  and 
the  harsh  weather  conditions,  when 
considered  in  combination, 
demonstrated  that  an  emergency  exists 
that  justifies  the  granting  of  a  waiver  of 
the  30-day  application  period  required 
under  section  102  of  the  HUD  Reform 
Act. 

Dated:  January  4. 1994. 
Henry  G.  Cuneroc, 
Secretary. 

[FR  Doc.  94-1259  Filed  1-19-94;  8:45  am] 
BN.UNQ  COOC  4210-32-P 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  IHousing 
Commissioner 

[Docket  No.  N-94-0695;  FR-3S25-N-02] 

Multifamily  Property  Disposition;  State 
Housing  Finance  Agency 
Demonstration  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  demonstration 

program. 

SUMMARY:  This  notice  announces  the 
effective  date  of  a  demonstration 
program  for  the  purpose  of  developing 
innovative  methods  for  disposing  of 
HUD-owned  multifamily  projects  in  a 
manner  that  furthers  the  Department's 
mission  to  provide  decent  and 
affordable  housing,  and  to  do  so  in  a 
cost  effective  manner.  The  notice  also 
responds  to  the  public  comments 
received  on  a  previous  notice 
announcing  the  program,  which  was 
published  for  comment  on  September 
16,  1993  (58  FR  48528).  Under  the 
demonstration,  HUD  will  enter  into 
agreements  with  State  housing  Hnance 
agencies  (SHFAs)  to  undertake  the 
responsibility  for  the  management  and 
disposition  of  a  limited  number  of  HUD- 
owmed  projects.  The  results  of  the 
demonstration  are  expected  to  show 
innovative  and  cost  effective  solutions 
to  the  problem  of  the  growing  inventory 
of  distressed  multifamily  housing,  and 
will  help  the  Department  determine 
whether  to  utilize  SHFAs,  on  a 
permanent  basis,  in  its  property 
disposition  program. 
EFFECTIVE  DATE:  January  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Hinton,  Deputy  Director,  Office 
of  Multifamily  Housing  Preservation 
and  Property  Disposition,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  telephone  (202)  708-3555;  TDD 
(202)  708-4594.  (These  are  not  toll  free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Response  to  Public 
Comments 

On  September  16.  1993,  HUD 
published  a  notice  announcing  a 
demonstration  for  the  development  of 
innovative  methods  for  disposing  of 
HUD-owned  multifamily  projects 
through  agreements  with  State  housing 
finance  agencies  (SHFAs)  for  the 
management  and  disposition  of  the 
projects.  Readers  are  invited  to  refer  to 
the  September  16, 1993  notice  for  the 
full  requirements  of  the  program. 


Under  the  provisions  of  section  47G(a) 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983,  the  Department 
was  required  to  invite  public  comments 
on  the  demonstration  before  making  it 
effective.  During  the  public  comment 
period,  which  expired  on  October  18, 
1993,  HUD  received  five  comments, 
from  a  citizens  organization  in 
Massachusetts,  the  National  Council  of 
State  Housing  Agencies,  the 
Massachusetts  Housing  Finance  Agency, 
the  Washington  State  E)epartment  of 
Community  Development,  and  an 
individual. 

The  citizens  organization  stated  a 
concern  about  the  lack  of  a  requirement 
for  citizen  participation  in  any  transfer 
process,  as  well  as  a  lack  of  adequate 
assurance  that  properties  sold  under  the 
demonstration  would  remain  affordable 
subsequent  to  the  transfer. 

Citizen,  or  community,  participation 
has  never  been  a  statutory  or  regulatory 
requirement  in  connection  with  the  sale 
of  multifamily  properties  by  HUD.  HUD 
regulations  at  24  CFR  part  290.  which 
govern  the  disposition  of  multifamily 
properties,  do  require  notice  to  the 
residents  of  the  properties  and  an 
opportunity  for  their  participation  in  the 
decisionmaking  process  regarding  the 
sale  of  the  property  in  which  they 
reside.  (24  CFR  290.100  and  290.102.) 
These  regulations  will  apply  to  the 
disposition  of  properties  under  this 
demonstration.  SHFA  resident  and 
community  relations  is  one  of  the  basic 
criteria  upon  which  decisions  of 
participation  in  the  demonstration 
program  are  to  be  made. 

With  respect  to  the  organization's 
concerns  regarding  continued 
affordability,  participants  in  the 
demonstration  program  must  comply 
with  all  relevant  statutory  requirements. 
With  respect  to  statutory  requirements 
for  the  disposition  of  HUD-owned 
multifamily  properties,  section  203  of 
the  Housing  and  Community 
Development  Amendments  of  1978,  as 
amended,  requires  that  continued 
affordability  by  low-  and  moderate- 
income  families  be  a  condition  of  the 
sale  of  any  subsidized  HUD-owned 
multifamily  property,  and  in  general,  of 
any  unsubsidized  project  for  units 
occupied  by  income  eligible  tenants. 
Under  this  demonstration  program,  the 
assurances  of  continued  affordability  to 
low-  and  moderate-income  families,  for 
the  same  period  of  time,  are  the  same  as 
if  HUD  were  conducting  the 
dispositions.  Since  the  result  is  the 
same,  regardless  of  the  disposing  party, 
the  Department  does  not  believe  any 
changes  to  the  demonstration 
requirements  are  necessary. 


The  comment  from  the  National 
Council  of  State  Housing  Agencies 
stated  that  FHA  insurance  and  project- 
based  Section  8  assistance  are  necessary 
to  the  success  of  the  program.  The 
Department  notes  that  the 
demonstration  program  does  not 
preclude  the  use  of  FHA  insurance  and 
project-based  Section  8  assistance. 
Further,  it  is  HUD's  position  that  the 
opportunity  to  explore  and  utilize  other 
options  for  assistance  is  also  not 
precluded. 

The  Council  also  suggested  that  HFAs 
may  be  able  to  assist  HUD  by  helping 
restructure  troubled  projects  in  HUD's 
portfolio  before  foreclosure  or  sale  by 
HUD,  and  suggested  that  HUD  consider 
the  possibility  of  HFAs  acquiring 
mortgages,  at  a  discount,  to  facilitate 
workouts  or  refundines. 

Section  203(h)(3)  ofthe  Housing  and 
Community  Development  Amendments 
of  1978,  as  amended,  provides  that  the 
Secretary  may  carry  out  negotiated  sales 
of  subsidized  or  formerly  subsidized 
mortgages  held  by  the  Secretary, 
without  the  competitive  selection  of 
purchasers  or  intermediaries,  to 
agencies  of  State  or  local  governments, 
or  groups  of  investors  that  include  at 
least  one  such  agency,  if  the 
negotiations  are  conducted  with  such 
agencies.  Sometime  in  the  near  future. 
HUD  intends  to  ascertain  State  and  locuil 
government  interest  in  purchasing  HUD- 
held  mortgages  and  will  consider 
offering  mortgages  for  sale  to  interested 
governments  on  a  negotiated  basis. 

The  Council  also  recommended  that 
HUD  consider  giving  participating  HF-\s 
exclusive  prior  notice  ofthe  availability 
of  potential  properties  before  making 
this  information  available  to  other 
entities.  Sedion  203(e)  ofthe  Housing 
and  Community  Development 
Amendments  of  1978.  as  amended,  and 
HUD  regulations  at  24  CFR  290.109 
provide  for  a  right  of  first  refusal  to 
units  of  local  government  and  SHFAs 
for  HUD-owned  rental  housing  proje<:ts, 
except  in  the  case  of  a  negotiated  sale 
to  a  State  or  local  government. 

The  Washington  Department  of 
Community  Development  expressed 
concern  about  limiting  participation  to 
State  HFAs.  and  recommended  that  any 
housing  agency  sponsored  or  funded  by 
a  state  government  be  allowed  to 
propose  cre.';tive  solutions  that  build  on 
experiences,  expertise,  and  willingness 
to  help  preserve  this  source  of  housing 
sto<:k. 

The  Department  appreciates  the 
comment,  but  believes  that  the 
demonstration  should  be  limited  to 
SHFAs  principally  because  their 
common  experience  includes  housing 
development,  management,  and 
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available  for  public  inspection  between 
7:30  a.m.  and  5.30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development,  room 
10276,  451  Seventh  Street  SW.. 
Washington,  DC  20410. 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12612,  Federalism,  finds  that  this 
demonstration  program  will  not  have  a 
substantial,  direct  effect  on  the  States  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government. 
Any  terms  and  conditions  imposed  by 
HUD  on  States  that  may  acquire  projects 
under  the  demonstration  will  be 
statutory  requirements  under  section 
203  of  the  Housing  and  Community 
Development  Amendments  of  1978. 
Such  requirements  will  be  clearly  the 
intent  of  Congress,  and  therefore  no 
further  review  is  necessary  or 
appropriate. 

HUD  has  determined  that  this 
demonstration  will  not  have  a 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  Executive  Order 
12606,  The  Family,  because  it  does  not 
affect  the  eligibility  of  families  for 
admission  into  multifamily  housing 
projects  that  may  be  disposed  of  under 
the  demonstration. 

Dated:  January  6, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-1310  Filed  1-19-94.  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-e60-4950-10-4600:  ES-046633.  Group 
13,  Virginia] 

Filing  of  Plat  of  Dependent  Resurvey 

The  plat,  in  one  sheet,  of  a  portion  of 
the  George  Washington  Memorial 
Parkway.  Fairfax  County,  Virginia,  has 
been  officially  filed  in  Eastern  States. 
Springfield,  Virginia,  at  7:30  a.m.,  on 
January  6,  1994. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Service. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per 
copy. 


Dated:  January  11, 1994. 
Carson  W.  Gulp,  Jr.. 
State  Director. 
|FR  Doc.  94-1293  Filed  1-19-94;  8:45  ami 

BILUNG  CODE  4310-CJ-M 

tCO-930-4214-10;  COC-65542] 

Proposed  Withdrawal;  Scheduled 
Public  Meeting;  Colorado 

January  10. 1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
7,657.75  acres  of  public  lands  and 
244.04  acres  of  public  mineral  estate  for 
20  years  for  protection  of  scenic  and 
recreational  values  in  the  Ruby  Canyon 
of  the  Colorado  River.  This  notice  closes 
these  lands  to  surface  entry  and  mining 
for  up  to  2  years.  This  notice  also 
establishes  the  time  and  place  of  a 
public  meeting  which  has  been 
scheduled  as  required  by  regulation  to 
allow  public  involvement  in  this 
proposed  action.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
action  must  be  received  on  or  before 
April  20,  1994. 

The  public  meeting  will  be  held  on 
March  2,  1994,  at  7  p.m.  All  requests  to 
be  heard  should  be  received  by  close  of 
business  on  February  16, 1994,  at  the 
Colorado  State  Office. 

ADDRESSES:  Comments  and/or  requests 
to  be  heard  should  be  submitted  to  the 
State  Director.  Colorado  State  Office. 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215. 

The  public  meeting  will  be  held  at  the 
public  meeting  room  at  1815  H.  Road. 
Grand  Junction.  Colorado.  81506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  (303)  239-3706.  in 
Denver,  or  Carlos  Sauvage,  (303)  244- 
3000,  in  Grand  Junction. 
SUPPLEMENTARY  INFORMATION:  On 
January  4,  1994,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  operation  of  the 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights: 

Ute  Principal  Meridian 

T.  1N..R.  3W., 

Sec.  6,  lots  6  and  8;  ' 

Sec.  7,  lots  1,  2,  to  include  any  lands  in 
section  7  lying  between  the  actual  right, 
or  northeasterly  bank  of  the  Colorado 
River  and  the  1920  meander  line  of  the 
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said  right  bank  of  the  river,  as  depicted 
on  the  plat  of  resurvey  approved  March 
20, 1920;  lost  6  to  9.  inclusive: 

Sec.  8.  lot  3  and  SVzNE'ASW/i; 

Sec.  9,  lot  4; 

Sec.  17,  lot  4,  SViNEV«,  and  SEV4NWV4; 

Sec.  18.  lot  1.  N'/jNEV«,  and  NEv«NWV4. 

Sixth  Principal  Meridian 

T.  10  S..  R.  103  W., 

Sec  5,  S'/iSWV«  and  W'/2SWV«SEV«; 
Sec.  6,  SEV4SWV4  and  SV2SEV4; 
Sec.  7,  lots  1  to  4,  inclusive.  7,  and  8, 

SE'/4NEV4,  W'/jNWV4,  W'/^EV«,  and 

E'/^E'/iSE'A; 
Sec.  8,  lots  2,  3,  6,  and  7,  and  WV;iWVjEV2; 
Sec.  15,  lots  2  to  9,  inclusive, 

S'-*iN'/iNWV4,  and  E'/2SEV4SWV4; 
Sec.  16,  lots  1  to  4,  inclusive,  6  to  8, 

inclusive,  W'/iNE'ANE'A, 

SEV4NEV4NEV4,  NWV4NEV4,  N'/iNW'A. 

and  N'/^W'ASW'A; 
Sec.  17  lots  2,  3,  5  to  7,  inclusive, 

W'/iNW'ANE'/.,  S'/iNEV4, 

NV2SWV4SWV4,  and  SEV4SEV4; 
Sec.  18,  lots  2.  8  to  11.  inclusive.  WV2EV2, 

E'/iE'/^NEV4.  E'/iNEV«SEV4,  and 

NEV4SEV4SEV4; 
Sec  19,  lots  1,  3,  and  4.  NW'ANE'/.. 

N'/iSWV4NEV4,  SEV4NWV4,  NWV4SWV4. 

and  N'/iNEV4SWV4; 
Sec.  22,  lots  5  to  8,  inclusive,  NEV4NWV4, 

E'^SE'ANW'A  and  E'/iNE'ASW'A; 
Sec.  27.  lot  1. 
T.  lOS,  R.  104  W., 
Sec  12.  E'/iE»/iE'/^; 
Sec.  13.  E'/iE'/zE'/z; 
Sec.  23.  lots  1  to  4,  inclusive, 

EV2SWV4NEV4,  and  EV2WV2SEV4; 
Sec.  24.  lots  1  to  9.  inclusive,  NWV4NEV4, 

N'/^NWV4.  E'/iSW'A.  and  N'-^SE'A; 
Sec.  25,  lots  1  to  4.  inclusive,  E'/zVV'/z,  and 

SWV4SWV4; 
Sec.  26,  lots  1  to  7,  inclusive, 

E'/^NW'ANE'A,  SWV4NEV4.  and 

SV^NW'/.; 
Sec.  27,  lots  1  to  9,  inclusive.  SV2NEV4.  and 

SEV4NWV4; 
Sec  28,  lots  1  to  3,  inclusive, 

SVzSPaNEv*,  and  W'/iSEv«; 
Sec  32,  lots  1  to  7,  inclusive.  NEV4SWV4, 

SEV4NWV4SWV4.  and  N'/iSEV4; 
Sec.  33,  lots  1  to  12.  inclusive,  NW'AIME'A, 

and  E'/iSEV4NWV4; 
Sec.  34,  N'/^N'/zNE'A,  NV2NEV4NWV4. 

W'/zNWV4,  and  NW'aSW'A; 
Sec.  35.  N'/iNW'ANE'A,  and 

N'^N'^NVV'A. 
T.  11  .S.  R.  104  W., 
.Sec.  3,  iots  3  ar,d  4; 
Sec.  4.  lots  1  to  4,  inclusive,  SV2NWV4  and 

SWV«; 
Sec  5,  lot  1,  SEV4NEV4,  EVzSE'aSW'A, 

NV2SEV4,  and  SEV4SEV4; 
Sec.  7,  lots  1  to  4,  inclusive; 
Sec.  8,  E'/iNEV4,  NVzUV/y*.  SW'ANW'A 

and  S'/i; 
Sec.  9,  NW'ANW'/.,  W.^SW'ANW'A.  and 

WV2W>/^SWV4. 

The  reserved  mineral  interests  in  the 
following  identified  privately  owned 
lands: 

Ute  Principal  Meridian 

T.  1  N.  R.  3  W., 


In  sec  7,  lots  3.  4,  and  5,  and  in  sec.  8, 
lots  2, 4,  5,  and  6,  as  reserved  to  the  United 
States  in  Patent  No.  1104506,  to  include  any 
area  lying  between  the  actual  right,  or 
northerly,  bank  of  the  Colorado  River  and  the 
1920  meander  line  of  said  right  bank  of  the 
river  in  sections  7  and  8,  as  depicted  on 
March  20, 1920. 

Sixth  Principal  Meridian 

T.  11  S.,  R.  104  W., 
Sec.  5,  E'/iSW'ANE'A. 

The  area  described  aggregates 
approximately  7.657.75  acres  of  public 
lands  and  244.04  acres  of  private  land 
in  Mesa  County.  The  following 
described  private  lands  located  within 
the  exterior  boundary  of  the  proposed 
withdrawal,  would  become  subject  to 
the  withdrawal  if  they  should  pass  to 
Federal  ownership: 

Ute  Principal  Meridian 

T.  1  N..  R.  3  W. 
Sec.  16,  lot  1; 
Sec.  17,  lots  1  to  3.  inclusive: 

Sixth  Principal  Meridian 

T.  lOS,  R.  103W. 

Sec.  7,  lots  5,  6,  and  9; 

Sec.  8,  lots  1.4.  5,  and  8; 

Sec.  16,  lot  5; 

Sec.  17,  lots  1.  4.  8,  9,  and  SW'ASE'A; 

Sec.  18,  lots  1. 4,  5,  and  a  portion  of 
mineral  patent  18783: 

Sec.  19.  a  portion  of  mineral  patent  18783; 
T.  lOS.R.  104  W. 

.Sec.  24,  a  portion  of  mineral  patent  18783; 

Sec.  26.  N'/iS'/i: 

Sec.  27,  SW'ANW'A; 
T.  lis.  R.  104  W. 

Sec.  5,  SW'ASE'A; 

Sec.  8.  WV2NEV4.  SEV«NWV«; 

The  purpose  of  this  withdrawal  is  to 
protect  important  scenic  and  recreation 
values  within  the  Ruby  Canyon  of  the 
Colorado  River. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposal  may  present  their 
views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land 
Management.  However,  those  persons 
desiring  to  be  heard  at  the  public 
meeting  must  submit  their  requests  by 
February  16,  1994.  A  list  of  scheduled 
speakers  will  be  established. 
Unscheduled  speakers  will  be  heard  if 
time  allows.  This  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  part 
2310. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  the  land  will  be 
segregated  fi-om  the  mining  laws  as 
specified  above  unless  the  application  is 


denied  or  cancelled,  or  the  withdrawal 

is  approved  prior  to  that  date. 

Robert  S.  Schmidt, 

Chief.  Branch  of  Realty  Progmms. 

|FR  Doc.  94-1294  Filed  1-19-94;  8:45  ami 

BILUNO  CODE  431(KIB-M 

[OR-943-4210-08;  GP4-061] 

State  Office  Move;  Oregon  and 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice.  '* 

SUMMARY:  This  notice  announces  the 
relocation  of  part  of  the  Bureau  of  Land 
Management  (BLM)  Oregon  State  Office, 
the  temporary  closure  of  the  Public 
Room  during  that  relocation,  staff 
functions  being  relocated,  and 
information  on  mail  delivery. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Crawford,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208-2965;  503-280-7172. 
SUPPt-EMENTARY  INFORMATION:  Effective 
at  the  close  of  business  on  February  15, 
1994,  the  Public  Room  of  the  BLM 
Oregon  State  Office  will  close  for  the 
purpose  of  relocating  to  1515  SW.  5th 
Ave,  Portland,  Oregon  97201.  The 
Public  Room  provides  access  to  and 
inspection  of  the  official  Public  Land 
Tenure  Records  and  Cadastral  Survey 
Records  of  the  federal  government,  and 
the  serialized  case  files  of  active  land 
and  mineral  transactions  for  Oregon  and 
Washington.  The  Public  Room  will 
reopen,  at  the  new  address,  at  8.30  a.m. 
on  Monday,  February  28, 1994.  The 
Public  Room  telephone  number  (503) 
280-7001  remains  unchanged. 

Other  office  staff  which  will  relocate 
at  the  same  time  include  the  following, 
by  title  and  internal  mail  stop 
designation:  the  Division  of  Operations 
(OR-940),  the  Branch  of  Engineering 
(OR-941),  the  Branch  of  Cadastral 
Survey  &  Mapping  Sciences  (OR-942), 
the  Branch  of  Lands  &  Minerals 
Operations  (OR-943),  the  Branch  of  Fire 
&  Aviation  Management  (OR-944),  and 
the  Branch  of  Access,  Transportation, 
Rights-of-Way  and  Appraisal  (OR-948). 

The  BLM  Oregon  State  Office  mailing 
address  for  delivery  by  the  U.S.  Post 
Office  will  remain  P.O.  Box  2965, 
Portland,  Oregon  97208-2965.  For  other       * 
commercial  delivery  ser\'ices  that 
require  a  street  address,  the  BLM 
Oregon  State  Office  will  remain  at  1300 
NE  44th  Ave,  Portland,  Oregon  97213. 
Commercial  delivery  service  to  the  1515 
S.W.  5th  Avenue  address  is  limited 
strictly  to  those  relocating  office  staff 
identified  in  the  preceeding  paragraph. 
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r  plans  are  lo  relocate  the 
e  BLM  Oregon  Slate  OfTice  staff 
E  44th  Avenue  lo  the  1515  SW 
ue  address  late  in  1994.  A 
olice  will  be  published,  when 
the  completed  relocation  are 
)l. 

inuary  12,  1994 
Rbeimer.  )r.. 

(e  Director. 
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C  4310-33-M 


205-1810.  Persons  with  mobility 
impairments  who  will  need  s(>ecial 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPt.EMENTARY  INFORMATION: 


TIONAL  TRADE 
SION 

tion  Na  731-TA-652  (Final)] 

iber  Formed  of  Poly  Para- 
e  Terephthalamide  From  the 
Ids 

Jnlted  States  International 

Timission. 

istitution  and  scheduling  of  a 

dumping  investigation. 

:  The  Commission  hereby  gives 
the  institution  of  final 
ling  investigation  No.  731-TA- 
1)  under  section  735(b)  of  the 
of  1930  (19  U.S.C.  1673d(b)) 
to  determine  whether  an 
,n  the  United  States  is 
/  injured,  or  is  threatened  with 
njury.  or  the  establishment  of 
ry  in  the  United  Slates  is 
f  retarded,  by  reason  of 
■om  the  Netherlands  of  aramid 
led  of  (>oly  para-phenylene 
lamide  (PPI>-T  aramid  fiber),' 
for  in  subheadings  5402.10.30, 
0.  5503.10.00.  5601.30.00,  and 
0  of  the  Harmonized  Tariff 
of  the  United  States, 
iier  information  concerning 
ict  of  this  investigation, 
rocedures.  and  rules  of  general 
)n.  consult  the  Commission's 
*ractice  and  Procedure,  part 
arts  A  through  E  (19  CFR  part 
part  207.  subparts  A  and  C  (19 
207). 

DATE:  December  14. 1993. 
1ER  INFOflftUTION  CONTACT: 
»er  (202-205-3193),  Office  of 
ions.  U.S.  International  Trade 
ion.  500  E  Street  SW.. 
on,  DC  20435.  Hearing- 
persons  can  obtain 
on  on  this  matter  by  contacting 
mission's  TDD  terminal  on  202- 

j  covered  by  Commerce's  inve«tigalion 
.  of  PPI>-T  aramid  Tiber  from  the 
.  This  includes  PPD-T  aramid  fiber  in 
ilajneni  yarn  (including  single  and 
}le  Tiber,  pulp  (wet  or  dry),  tire  cord 
ovens,  chopped  Tiber,  and  floe 


Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  PPD-T 
aramid  fiber  from  the  Netherlands  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  July  2, 1993.  by  counsel 
on  behalf  of  E.  I.  Du  Pont  de  Nemours 
&  Co..  Wilmington,  DE. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiratidh  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  Ust  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
ii>v8stigation  will  be  placed  in  the 
ynonpublic  record  on  April  22, 1994,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  cf  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.ra.  on  May  5, 1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 


appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  26. 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deUberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  28. 
1994.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(h)(2).  201.13(f).  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  2. 1994.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  13, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
p)ertinent  to  the  subject  of  the 
investigation  on  or  before  May  13, 1994. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  2C1.16(( )  and 
207.3  of  the  rules,  each  dtx:umeiit  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  Thi.s  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  fanuaiy  12, 1994, 
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By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
|FR  Doc.  94-1365  Filed  1-19-94;  8:45  am| 

BILUNa  COOC  T020-02-P 

pnvestigation  No.  TA-406-13] 
Honey  From  China 

Determination 

On  the  basis  of  the  information 
developed  in  the  subject  investigation, 
the  Commission  determines '  that 
market  disruption  exists  with  respect  to 
imports  of  honey  2  from  China — that  is, 
imports  of  honey  from  China  are 
increasing  rapidly  so  as  to  be  a 
significant  cause  of  threat  of  material 
injury  to  a  domestic  industry. ^ 

Findings  and  Recommendations 

Chairman  Newquist,  Commissioner 
Rohr  and  Commissioner  Nuzum  find 
and  recommend  that  in  order  to  remedy 
the  market  disruption  found  with 
resp)ect  to  imports  of  honey  from  China, 
it  is  necessary  to  impose  a  tariff-rate 
quota  on  such  honey  for  a  3-year  period, 
to  be  administered  on  a  quarterly  basis, 
with  imports  entered  within  a  quarterly 
quota  of  12.5  million  pounds  of  honey 
h-om  China  to  be  dutiable  at  a  rate  of  25 
percent  ad  valorem,  and  over-quota 
imports  entered  during  any  calendar 
quarter  to  be  dutiable  at  a  rate  of  50 
percent  ad  valorem,  with  such  duties 
imposed  in  lieu  of  the  existing  rate  of 
duty.  The  Commissioners  also 
recommend  review  after  3  years,  or 
earlier,  depending  on  the  status  of  the 
federal  honey  loan  support  program. 

Vice  Chairman  Watson  finds  and 
recommends  that  in  order  to  remedy  the 
market  disruption  found  with  respect  to 
imports  of  honey  from  China,  it  is 
necessary  to  impose  a  tariff-rate  quota 
on  such  honey  for  a  2^/z  year  period, 
with  a  rate  of  15  percent  ad  valorem  on 
the  first  60  milhon  pounds  of  honey 
imported  from  China  annually,  and  a 
rate  of  25  percent  ad  valorem  on  such 
honey  that  exceeds  60  million  pounds. 
Such  duties  should  be  in  addition  to 


'  Commiuioner  Brunsdale  dissenting. 

3  The  honey  products  included  in  this 
investigation  are  imports  of  natural  honey,  artificial 
honey  mixed  with  natural  honey,  and  preparations 
of  natural  honey,  provided  for  in  heading  0409  and 
subheadings  1702.90  and  2106.90  of  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTS). 

'  Section  406(e)(2)  of  the  Trade  Act  of  1974 
defines  market  disruption  as  existing  whenever 
"imports  of  an  article,  like  or  direaly  competitive 
with  an  article  produced  by  such  domestic 
Industry,  are  increasing  rapidly,  either  absolutely  or 
relatively,  so  as  to  be  a  significant  cause  of  material 
injury,  or  threat  thereof,  to  such  domestic 
Industry." 


current  duties  on  such  honey.  Vice 
Chairman  Watson  also  recommends 
review  not  later  than  2  years  after 
imposition  of  relief,  with  interested 
parties  given  the  right  to  petition  the 
ITC  for  a  review  of  the  remedy  proposed 
at  any  time  after  1  year  following  any 
relief  granted  by  th,e  President. 

Commissioner  Brunsdale,  although 
finding  in  the  negative  with  respect  to 
market  disruption  and  honey  from 
China,  recommends  that  if  the  President 
imposes  a  remedy,  it  be  a  tariff-rate 
quota  for  a  3-year  period  on  such  honey, 
with  no  additional  duty  imposed  on  the 
first  60  million  pounds  of  honey  from 
China  entered  annually,  but  with  an 
additional  duty  of  10  percent  ad 
valorem  imposed  on  imports  that 
exceed  60  million  pounds. 

Commissioner  Crawford  finds  and 
recommends  that  in  order  to  remedy  the 
market  disruption  found  with  respect  to 
imports  of  honey  from  China,  it  is 
necessary  to  impose  a  duty  of  10  percent 
ad  valorem,  in  lieu  of  the  existing  rate 
of  duty,  on  all  honey  imported  from 
China  for  a  period  of  three  years. 
Commissioner  Crawford  also 
recommends  review  afler  3  years. 

Background 

This  report  is  being  furnished  to  the 
President  pursuant  to  section  406(a)(3) 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2436(a)(3))  and  is  based  on  an 
investigation  conducted  under  section 
406(a)(1)  of  the  Trade  Act.  The 
Commission  instituted  this  investigation 
effective  October  6,  1993,  following 
receipt  of  a  request  from  the  United 
States  Trade  Representative. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  October  20. 1993  (58  PR 
54169).  The  hearing  on  injury  and  relief 
was  held  in  Washington,  DC,  on 
December  2, 1993,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination,  findings  and 
recommendations  in  this  investigation 
to  the  President  on  January  7, 1994.  The 
views  of  the  Commission  are  contained 
in  USITC  Publication  2715  (January 
1994),  entitled  "Honey  from  China: 
Investigation  No.  TA-406-13." 

Issued:  January  11, 1994. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-1364  Filed  1-19-94;  8:45  am] 
BILUNQ  COOC  702(M>2-P00 

Pnv«sttgatk>n  No.  337-TA-352] 

In  the  matter  of  certain  personal  computers 
with  memory  management  information 
stored  in  external  memory  and  related 
materials. 

Designation  of  Additional  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Mary  Jane  Boswell,  Esq.  and 
Thomas  S.  Fusco,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in  the  above- 
cited  investigation  instead  of  Mary  Jane 
Boswell,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  10, 1994. 
Lynn  I.  Levine, 

Director,  Office  of  Unfair  Import 
Investigations,  500 E Street.  SW..  Washington. 
DC  20436. 
[PR  Doc.  94-1363  Filed  1-19-94;  8:45  ami 

BILUNG  COOC  7020-02-P 

pnvestigatfon  No.  337-TA-d15] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  Enforcement 
Proceeding 

Complaint  (Public  Version) 

This  complaint,  which  is  filed  by  the 
Office  of  Unfair  Import  Investigations  of 
the  United  States  International  Trade 
Commission  under  sections  333  and  337 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  1333, 1337,  and  Commission 
Interim  Rule  211.56(c),  19  CFR 
§  211.56(c).  alleges  violations  of  a 
Commission  cease  and  desist  order 
issued  on  February  18. 1992,  in  Certain 
Plastic  Encapsulated  Integrated  Circuits, 
Investigation  No.  337-TA-315,  and  of  a 
modified  cease  and  desist  order  issued 
July  2, 1993.  The  cease  and  desist  orders 
were  issued  against  Analog  Devices.  Inc. 
("Analog")  of  Norwood.  Massachusetts. 
This  complaint  seeks  institution  of  an 
enforcement  proceeding  as  to  Analog  to 
establish  violations  of  the  cease  and 
desist  orders  and  appropriate  sanctions 
for  such  violations,  which  may  include 
civil  penalties  pursuant  to  19  U.S.C. 
1337(f)(2). 

The  following  is  alleged: 

I.  Jurisdiction 

1.  Jurisdiction  over  the  subject  matter 
of  this  complaint  and  over  the  proposed 
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derived  from  sections  337  and 
B  Tariff  Act  of  1930  as 
.  19U.S.C.  1337.1333. 

irties  To  Be  Named 

log  Devices,  Inc.,  One 
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ent  proceeding  respondent. 
I  respondent  in  the  underlying 
ion  investigation,  Investigation 
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IS  Instruments  Incorporated 
1510  North  Central  Expressway, 
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he  enforcement  proceeding.  TI 
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Office  of  Unfair  Import 
tions  (OUII).  U.S.  International 
mmission.  500  E  Street.  SW., 
on,  IX  20436,  will  appoint  one 
Commission  investigative 
as  a  party  to  the  enforcement 

Jnderl3ring  Commission 
tion 

uant  to  its  Notice  of 
tion.  55  FR  33388  (August  15. 
3  Commission  instituted 
tion  No.  337-TA-315  under 
37.  The  investigation  was 
on  a  complaint  filed  by  TI  on 
990.  alleging  that  Analog  and 
r  Respondents  <  had  imported 
within  the  United  States 
icapsulated  integrated  circuits 
ured  abroad  by  processes 
)y  certain  claims  of  U.S.  Letters 
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:tor  Corporation,  and  Integrated  Device 
.  Inc  They  are  not  expected  to 
IS  parties  in  this  enforcemenl 


17  of  the  '027  patent.  The  Commission 
also  determined  that  Analog  held  a 
Hmited  license  from  TI  under  the  '027 
patent  by  virtue  of  Analog's  acquisition 
of  Precision  Monohthics,  Inc..  a  licensee 
of  TI  (the  '"n-PMI  license"). 

8.  On  February  18, 1992.  the 
Commission  issued  a  limited  exclusion 
order  barring  from  entry  into  the  United 
States  encapsulated  circuits 
manufactured  abroad  by  or  for  Analog 
according  to  a  process  covered  by 
claims  12, 14.  or  17  of  the  '027  patent 
for  the  remaining  term  of  the  patent, 
except  under  license  from  the  patent 
owner. 

9.  In  addition,  on  February  18, 1992. 
the  Commission  issued  a  cease  and 
desist  order  against  Analog  prohibiting 
Analog  from  importing,  selling  for 
importation,  assembling,  testing, 
marketing,  distributing,  offering  for  sale, 
selling,  or  otherwise  transferring  in  the 
United  States  encapsulated  circuits 
manufactured  abroad  according  to  a 
process  covered  by  claims  12, 14,  or  17 
of  the  '027  patent,  for  the  remaining 
term  of  the  patent,  "except  to  the  extent 
that  it  is  licensed  to  do  so". 

10.  On  March  10. 1993.  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
affirmed  the  Commission's 
determination  in  ajl  respects. 

11.  The  February  18. 1992  cease  and 
desist  order  against  Analog  contained  a 
requirement  that  Analog  submit 
quarterly  reports  within  21  days  of  the 
close  of  each  quarter  as  to  Analog's 
importation  in  units  of  encapsulated 
circuits  during  that  quarter. 

12.  On  July  2. 1993.  the  Commission 
entered  a  modified  cease  and  desist 
order  against  Analog.  The  Commission 
modified  the  order's  reporting 
requirement,  but  did  not  modify  the 
prohibitory  language  of  the  order 
referred  to  in  paragraph  9  above. 

13.  The  modified  cease  and  desist 
order  contains  a  requirement  that 
Analog  submit  quarterly  reports  within 
21  days  of  the  close  of  each  quarter.  The 
order  also  required  that  Analog  submit, 
within  60  days  of  the  entry  of  the  order, 
an  amended  report  for  the  quarterly 
periods  beginning  on  February  18, 1992. 
consistent  with  the  modified  reporting 
requirements.  Specifically,  the  modified 
cease  and  desist  order  requires  Analog 
to  report  as  follows: 

Resf)ondent  shall  report  to  the  Commission 
its  importation  into  the  United  States  of 
covered  products,  including  licensed 
products,  measured  in  units,  if  any,  during 
the  reporting  period  in  question. 

Respondent  shall  report  to  the  Commission 
its  sales  in  the  United  States,  including 
licensed  sales,  measured  in  sales  values,  of 
all  covered  products,  if  any,  during  the 
reporting  period  in  question. 


Respondent  shall  report  to  the  Commissioa 
its  sales  of  all  licensed  products  in  the 
United  States,  if  any,  measured  in  sales 
values  up  to  the  license  ceiling. 

14.  Concurrently  with  the  issuance  of 
the  modified  cease  and  desist  order,  the 
Commission  issued  an  Order  and 
Opinion.  In  its  Order  and  Opinion,  the 
Commission  stated  that  the  amount  of 
the  limited  license  held  by  Analog  from 
TI  by  virtue  of  Analog's  acquisition  of 
PMI  is  S94  million  in  annual  sales  of 
licensed  products. 

IV.  Analog's  Violations  of  the 
Commission's  Cease  and  Desist  Orders 

15.1  1 

16.  (  1 

17.1  1 

18.  Instead,  the  cease  and  desist 
orders,  read  in  conjunction  with  the 
Commission's  opinions,  clearly  require 
Analog  to  cease  and  desist  from 
importing  or  selling  covered 
encapsulated  circuits  once  $94  million 
in  licensed  products  have  been  sold  by 
Analog  in  an  annual  period. 

19.  Analog  has  not  sought  an  advisory 
opinion  from  the  Commission  regarding 
whether  Analog  is  permitted  under 
either  the  original  or  the  modified  cease 
and  desist  order  to  I 

I. 

20.  Public  information  regarding 
Analog's  product  lines  and  Analog's 
sales  levels  appears  in  Analog's 
technical  reference  manuals,  annual 
reports,  and  10-Q  and  10-K  reports 
filed  with  the  Securities  and  Exchange 
Commission. 

21.1  1 

22.  (  ) 

23.  Analog's  worldwide  sales  of  all 
products  I  I  for  the 
period  November  1991  through  July 
1993.  based  upon  publicly  available 
information,  are  set  forth  below: 


Fiscal  Qtr. 

1  ast  date  of 
pefKxJ 

WofldwKto 
sales  1          J 

1st  1992  

O2J0^/92 

$131  million. 

2nd  1992  

05/02/92 

143  million. 

3rd  1992  

08/01/92 

144  million. 

4th  1992  

10/31/92 

149  million. 

1st  1993  

01/30/93 

151  million. 

2nd  1993  

05/01/93 

163  million. 

3rd  1993  

07/31/93 

1 73  million. 

4th  1993  

10/31/93 

No  informa- 
tioa 

24.  (  ) 

25.  (  I 

26.  Therefore.  Analog  has  imported 
covered  encapsulated  circuits  after 
having  exceeded  the  $94  million  annual 
license  limit.  Those  imports  are  not 
licensed  under  the  Tl-PMI  license. 
Consequently,  those  imports  violate  the 
Commission's  original  and  modified 
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cease  and  desist  orders,  which  permit 
Analog  to  import  covered  encapsulated 
circuits  only  "to  the  extent  that  it  is 
licensed  to  do  so".  * 

27.  At  this  time.  OUII  does  not 
possess  sufficient  information  to 
determine  exactly  the  date  in  each 
annual  period  on  which  Analog 
exhausted  the  $94  million  license 
ceiling,  and  thus  does  not  know  exactly 
the  volume  of  Analog's  imports  that 
have  been  in  violation  of  the 
Commission's  cease  and  desist  orders. 
Moreover.  OUII  has  not  yet  reviewed 
Analog's  importation  or  sales  records 
and  thus  does  not  have  information  at 
this  time  as  to  how  many  violation  days 
there  have  been  on  which  Analog 
imported  encapsulated  circuits  in 
violation  of  the  Commission's  cease  and 
desist  orders.  OUII  expects  to  obtain 
information  on  these  matters  in  the 
enforcement  proceeding. 

28.  Given  tne  facts  alleged  above 
regarding  Analog's  reporting  to  the 
Commission  and  the  facts  indicating 
that  Analog  has  imported  encapsulated 
circuits  in  violation  of  the  Commission's 
original  and  modified  cease  and  desist 
orders,  a  formal  enforcement  proceeding 
initiated  by  the  Commission  is 
necessary  to  establish  that  Analog  has 
and  is  violating  the  Commission's  cease 
and  desist  orders  and.  if  so,  what 
enforcement  measures,  including  civil 
penalties  or  other  sanctions,  would  be 
appropriate. 

V.  Appropriate  Relief 

29.  In  view  of  the  foregoing,  the  OfHce 
of  Unfair  Import  Investigations  requests 
that  the  Commission  institute  a  formal 
enforcement  proceeding  pursuant  to  19 
CFR  211.56(c)  to  determine  whether  the 
original  cease  and  desist  order  of 
February  18.  1992.  or  the  modified  cease 
and  desist  order  of  July  2. 1993.  has 
been  violated  by  Analog  Devices.  Inc. 
and.  if  so.  what  enforcement  measures 
would  be  appropriate. 

30.  In  the  event  that  the  Commission, 
after  a  formal  enforcement  proceeding, 
determines  that  there  has  been  a 
violation  of  the  Commission's  cease  and 
desist  orders,  the  Commission  may  issue 
the  following  remedies: 

(A)  modify  the  Commission's 
exclusion  and  cease  and  desist  orders 
pursuant  to  19  CFR  211.56(c)(3)  in  any 
manner  that  would  assist  in  the 
prevention  of  the  unfair  practices  which 
were  originally  the  basis  for  issuing 
such  orders  or  assist  in  the  detection  of 
violations  of  such  orders,  including  any 
desirable  modification  of  the  reporting 
provision: 

(B)  impose  civil  penalties  pursuant  to 
19  U.S.C  1337(0  in  an  amount  not 
greater  than  $100,000  for  each  day  on 


which  an  importation  or  sale  occurred 
in  violation  of  the  cease  and  desist 
orders,  or  twice  the  domestic  value  of 
the  articles  entered  or  sold  in  violation 
of  the  orders,  and  if  necessary,  bring  a 
civil  action  in  an  appropriate  United 
States  District  Court  pursuant  to  19  CFR 
211.56(b)  and  19  U.S.C  1337(0  to 
recover  such  civil  penalties  and  seek  the 
issuance  of  a  mandatory  injunction 
incorporating  any  other  relief  ordered 
by  the  Commission;  and 

(C)  impose  such  other  remedies  and 
sanctions  as  are  appropriate  and  within 
the  Commission's  authority. 

Dated:  January  10. 1994. 
Lynn  I.  Levine. 
■Director. 
T.  Spence  Chubb. 

Supervisory  A  ttomey. 

Office  of  Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
SUeel.  SW..  suite  401,  Washington,  DC 
20436.  (202)  205-2575. 

(FR  Doc.  94-1355  Filed  1-19-94;  8:45  am) 

BtLUNO  CODE  7020-02-P 


Pnvestigation  No.  337-TA-315] 

In  the  Matter  of  Certain  Plastic 
Encapsulated  Integrated  Circuits; 
Enforcement  Proceeding 

Order 

On  February  18,  1992.  the 
Commission  issued  its  final 
determination  in  the  above-captioned 
investigation."  The  Commission 
determined  that  there  was  a  violation  of 
section  337  of  the  Tariff  Act  of  193'8,  as 
amended,  19  U.S.C.  1337,  in  the 
unlicensed  importation  and  sale  of 
certain  plastic  encapsulated  integrated 
circuits  ("encapsulated  circuits")  by, 
infer  alia,  respondent  Analog  Devices, 
Inc.  The  Commission  determined  that  a 
limited  exclusion  order  and  a  cease  and 
desist  order  against  Analog  were 
appropriate  remedies.^  The 
Commission's  determination  and 
remedial  orders  became  final  on  April 
19. 1992,  the  President  having  taken  no 
action  with  respect  to  the  determination 
and  orders. 

On  July  2, 1993,  following  a 
modification  proceeding  conducted 
under  Commission  Interim  Rule  211.57, 
19  CFR  211.57,  the  Commission  issued 
a  modified  cease  and  desist  order 
against  Analog. 


'  The  Commission  Opinion  on  the  Issues  Under 
Raview  and  on  Remedy,  the  Public  IntereM  and 
Bonding  was  issued  March  3,  1992. 

>  The  Commission  also  issued  a  caaae  and  desist 
order  against  four  other  respondents  in  the 
investigation.  That  cease  and  desist  order  is  not  at 
issue  for  purposes  of  this  Order. 


The  Commission  has  authorized  the 
docketing  of  a  complaint  by  the  Office 
of  Unfair  Import  Investigations  to 
institute  a  formal  enforcement 
proceeding  to  determine  whether 
Analog  has  violated  the  Commission's 
cease  and  desist  orders  and.  if  so,  what 
enforcement  measures  would  be 
appropriate. 

The  Commission  has  determined  that 
the  enforcement  proceeding  should  be 
assigned  to  a  presiding  administrative 
law  judge  for  hearing  and  other 
proceedings  as  appropriate.  The 
presiding  administrative  law  judge  is  to 
issue,  as  expeditiously  as  practicable,  a   ' 
recommended  determination  addressing 
the  matters  at  issue  in  the  enforcement 
proceeding. 

Pursuant  to  Interim  Rule  211.52,  the 
Commission  is  directing  the  presiding 
administrative  law  judge  to  issue  an 
appropriate  administrative  protective 
order  for  purposes  of  the  enforcement 
proceeding. 

In  the  event  that  the  Commission 
finds  that  there  has  been  a  violation  of 
the  Commission's  orders,  the 
Commission  may  impose  civil  penalties 
pursuant  to  19  U.S.C.  1337(0.  and  may 
bring  a  civil  action  in  an  appropriate 
United  States  district  court  pursuant  to 
19  CFR  211.56(b)  and  19  U.S.C  1337(0 
seeking  the  recovery  of  such  civil 
penalties  or  the  issuance  of  a  mandatory 
injunction  incorporating  relief  sought  by 
the  Commission.  In  addition,  the 
Commission  may  modify  its  exclusion 
and  cease  and  desist  orders  against 
Analog  under  Interim  Rule  211.56(c)(3) 
and  otherwise  issue  appropriate 
sanctions  or  relief. 

The  Commission  having  determined 
that  institution  of  a  formal  enforcement 
proceeding  is  appropriate,  it  is  hereby 
ordered  that 

1.  Pursuant  to  Commission  Interim 
Rule  211.56(c).  19  CFR  211.56(c),  a 
formal  enforcement  proceeding  is 
instituted  to  determine  whether  Analog 
Devices,  Inc.  has  violated  the 
Commission  cease  and  desist  order 
issued  on  February  18, 1992,  and 
modified  on  July  2. 1993.  in  the  above- 
captioned  investigation  and  what,  if 
any.  enforcement  measures  are 
appropriate. 

2.  For  purposes  of  the  formal 
enforcement  proceeding  so  instituted, 
the  following  are  named  as  parties: 

(a)  Analog  Devices.  Inc.,  One 
Technology  Way,  Norwood, 
Massachusetts  02062.  a  r^pqjident  in 
the  underlying  investigation.^^^ 

(b)  Texas  Instruments  Incorporated. 
13500  North  Central  Expressway. 
Dallas,  Texas  75243,  the  complainant  in 
the  underlying  investigation:  and 
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recommended  determination.  Reply 
briefs  may  be  filed  by  any  party  within 
five  (5)  days  of  the  service  of  the  main 
briefs. 
10.  The  Secretary  shall: 

(a)  Docket  the  attached  complaint 
(confidential  and  public  versions)  of  the 
Office  of  Unfair  Import  Investigations; 

(b)  Serve  a  copy  of  the  confidential 
version  of  the  complaint  on  respondent 
Analog  Devices,  Inc.  and  serve  a  copy  of 
the  public  version  of  the  complaint  on 
complainant  Texas  Instruments 
Incorporated; 

(c)  Serve  a  copy  of  this  Order  and  the 
accompanying  notice  upon  each  party  to 
the  formal  enforcement  proceeding  and 
upon  each  party  of  record  in  the 
underlying  investigation;  and 

(d)  Publish  the  accompanying  notice 
in  the  Federal  Register  along  with  an 
addendum  consisting  of  this  Order  and 
the  public  version  of  the  complaint. 

Issued:  January  10, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-1356  Filed  1-19-94;  8:45  am] 

BILUNO  COOC  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  No.  337-TA-315] 

In  the  Matter  of  Certain  Plastic 
Encapsulated  Integrated  Circuits; 
Notice  of  Institution  of  Formal 
Enforcement  Proceeding 

AGENCY:  U.S.  International  Trade 
Commission. 

ACnOH:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  docketed  a 
complaint  and  an  Order  instituting  a 
formal  enforcement  proceeding 
concerning  certain  remedial  orders 
issued  in  the  above-captioned 
investigation  on  February  18, 1992,  and 
July  2, 1993.  The  enforcement 
proceeding  is  referred  to  the  Chief 
Administrative  Law  Judge,  who  is 
directed  to  assign  a  presiding 
administrative  law  judge  for  appropriate 
proceedings  and  the  issuance,  as 
expeditiously  as  practicable,  of  a 
recommended  determination. 
FOB  FURTHER  INFORMATION  CONTACT: 
Andrea  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3105. 

SUPf>t.EMENTARY  INFORMATION:  The 
authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff 


Act  of  1930, 19  U.S.C.  1337,  and  in 
§  211.56(c)  of  the  Commission's  Interim 
Rules  of  Pra^ice  and  Procedure,  19  CFR 
211.56(c). 

Concurrently  with  the  issuance  of  this 
notice,  the  Commission  caused  the 
docketing  with  the  Secretary  to  the 
Commission  of  a  confidential  complaint 
by  the  Commission's  OHice  of  Unfair 
Import  Investigations.  The  complaint 
alleges  violations  by  Analog  Devices, 
Inc.  (Analog)  of  the  original  cease  and 
desist  order  issued  by  the  Commission 
on  February  18, 1992,  against  Analog 
and  the  modified  cease  and  desist  order 
issued  on  July  2, 1993,  against  Analog. 
The  Commission  has  also  issued  an 
Order  concerning  the  enforcement 
proceeding.  A  public  version  of  the 
complaint  has  been  placed  on  the  public 
•  docket  file.  The  Order  and  the  public 
version  of  the  complaint  are  being 
published  in  the  Federal  Register  as  an 
addendum  to  this  notice. 

The  following  are  named  as  parties  to 
the  enforcement  proceeding: 

(a)  Analog  Devices,  Inc.,  One 
Technology  Way,  Norwood, 
Massachusetts  02062,  a  respondent  in 
the  underlying  investigation: 

(b)  Texas  Instruments  Incorporated, 
13500  North  Central  Expressway, 
Dallas,  Texas  75243,  the  complainant  in 
the  underlying  investigation;  and 

(c)  One  or  more  Commission 
investigative  attorneys  to  be  designated 
by  the  Director,  Office  of  Unfair  Import 
Investigations. 

As  set  forth  in  the  accompanying 
Order,  the  Commission  has  determined 
to  refer  the  enforcement  proceeding  to 
the  Chief  Administrative  Law  Judge  for 
designation  of  a  presiding 
administrative  law  judge,  for  discovery, 
hearing,  and  issuance  of  a 
recommended  determination 
concerning  whether  Analog  is  in 
violation  of  the  Commission's  orders 
and,  if  so,  what  enforcement  measures 
would  be  appropriate.  The 
recommended  determination  shall  be 
issued  as  expeditiously  as  practicable. 

In  accordance  with  §  211.56(c)  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  211.56(c),  any 
response  to  the  complaint  must  be  filed 
by  the  respondent  within  fifteen  (15) 
days  after  receipt  of  the  complaint. 

Copies  of  the  public  version  of  the 
complaint,  the  Commission's  Order,  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this  formal 
enforcement  proceeding  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  room  112,  Washington,  DC 
20436,  telephone  202-205-1802. 
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Hearing-impaired  persons  are  advised 
that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  January  10, 1994. 

By  order  of  the  Commission. 
Doniu  R.  Koehnke. 
Secretory. 
|FR  Doc.  94-1357  Filed  1-19-94;  8:45  am) 

BILUNO  CODE  7020-02-^ 

pnvestigatlon  No.  337-TA-361] 

In  the  Matter  of  Certain  Portable  On- 
Car  Disc  Brake  Lathes  and 
Components  Thereof;  Change  of 
Commission  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Juan  S.  Cockburn.  Esq.  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  John  M. 
VVhealan.  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  10. 1994. 
Lynn  L  Levine. 

Director.  Office  of  Unfair  Import 
Investigations,  500  E Street,  SW..  Washington, 
DC  20436. 

IFR  Doc.  94-1361  Filed  1-19-94;  8:45  ami 
BILUNO  COOe  70I0-03-P 

Pnvestlgation  No.  337-TA-357] 

In  the  Matter  of  Certain  Sports  Sandals 
and  Components  Thereof 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

Notice  of  Decision  Not  To  Review  Initial 
Determination  Granting  Joint  Motion  To 
Terminate  tiie  Investigation  With  Respect  to 
Respondent  Kinney  Shoe  Corporation  on  the 
Basis  of  a  Settlement  Agreement 
SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  3)  issued  on  December  9, 
1993,  by  the  presiding  administrative 
law  judge  (AL))  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Deckers  Corporation  and 
respondent  Kinney  Shoe  Corporation  to 
terminate  the  investigation  as  to  Kinney 
on  the  basis  of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  M.  Hughes.  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-3083. 


SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of  sports 
sandals  that  infringe  three  claims  of  U.S. 
Letters  Patent  4.793,075.  on  September 
8. 1993. 

On  November  19. 1993.  Deckers  and 
Kinney  filed  a  joint  motion  to  terminate 
the  investigation  on  the  basis  of  a 
settlement  agreement.  The  ALJ  issued 
an  ID  granting  the  joint  motion  and 
terminating  the  investigation  as  to 
Kinney.  No  petitions  for  review,  or 
agency  or  pubH%  comments  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Ac1 
of  1930. 19  U.S.C  1337,  and 
Commission  interim  rule  210.53, 19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  January  10, 1994. 

By  order  of  the  Comraission. 
Doona  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-1360  Filed  1-19-94;  8:45  ami 
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Pnvesttgatton  No.  337-TA-3S4] 

In  the  Matter  of  Certain  Tape 
Dispensers;  Change  of  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date.  Juan  S.  Cockburn.  Esq.  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Jeffrey  R. 
Whieldon,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  10, 1994. 
Lynn  I.  Levine, 

Director.  Office  of  Unfair  Import 
Investigations.  500  E Street,  SW..  Washington, 
DC  20436. 

(FR  Doc.  94-1362  Filed  1-19-94;  8:45  ami 
WLUNOCOOE  702(M»-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32417] 

The  Great  Miami  &  Scioto  Railway 
Co. — Change  In  Operator  Exemption — 
Certain  Lines  of  the  City  of  Jaclcson, 
OH 

The  Great  Miami  &  Scioto  Railway 
Company  (GMRY),  a  noncarrier,  has 
filed  a  notice  of  exemption  pursuant  to 
49  CFR  1150.31  for  GMRY  to  operate 
approximately  60.36  miles  of  rail  line 
presently  owned  by  the  City  of  Jaci^son, 
OH.  ht)m  milepost  32.76,  near  Firebrick, 
OH,  to  milepost  0.00/127  0),'  near 
Hamden,  OH;  (2)  from  milepost  127.0, 
near  Hamden,  OH.  to  milepost  112.3, 
near  West  Junction,  OH;  (3)  from 
milepost  112.3,2  at  West  Junction,  OH. 
to  milepost  91.6  at  RA  Junction;  ^  and 
(4)  from  milepost  127.71.  near  Hamden. 
OH.  to  milepost  136.71,  at  a  point 
known  as  Red  Diamond,  OH  (Red 
Diamond  Line).*  Incidental  trackage 
rights  will  also  be  granted  over  the  lines 
of  CSX  Transportation,  Inc.  (CSXT)  from 
milepost  91.6  at  RA  Junction  to  milepost 
85.7  near  Vauces.  OH.  solely  for 
purposes  of  interchange  between  the 
GMRY  and  CSXT  These  lines  presently 
are  being  operated  by  The  Indiana  & 
Ohio  Eastern  Railroad.  Inc.  (lOER). 
GMRY  will  perform  common  carrier 
operations  over  these  lines  in  place  of 
the  lOER.  The  transaction  was 
scheduled  to  become  effective  on 
Januar)'  1,  1994. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  L 
Calhoun.  Sullivan  &  Worcester,  1025 
Connecticut  Avenue,  NW.,  suite  1000. 
Washington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


'  This  if  the  point  where  the  GMRY"»  north-south 
line  (tormerly  the  old  Portsmouth  Subdivision  of 
CSXT.  the  oM-ner  of  the  line  prior  lo  its  acquisition 
by  (he  City  of  Jackson)  at  milepost  0.00  and  ill 
insection  with  the  east-tvesi  line,  also  fomiprly 
owned  by  CSXT.  at  milepost  127.0. 

>  Also  known  as  milepost  9S.5. 

<  In  City  of  |ack«on.  OH— Exemption 
Acquisition — Certain  Lines  of  Baltimore  and  Ohio 
Rallriud  Company  and  Chesapeake  and  Ohio 
Railway  Company.  Finance  Docket  No.  31020  [ICC 
soiled  Apr.  24. 1987|,  the  City  of  Jackson  acquired 
52.83  route  miles  of  line  from  Firebrick.  OH 
(milepost  32  76)  to  Hamden.  OH  (miiepo.<;t  0.00/ 
127.0)10  West  lunclion  (milepost  U2.3/95.5)  to  RA 
junction  (milepost  91.6).  This  description  for  52.83 
route  miles  appears  to  match  the  51.36  miles 
desCTibed  in  (1).  (2).  and  (3)  mpra.  There  is  no 
explanation  for  the  1.47-mile  discrepancy. 

Incidental  tr8<.kagr  rights  were  also  acquired  over 
5  9  miles,  owned  by  B*0  and  CftO.  from.RA 
(unction  (milepost  91.6)  to  RA  Junction  (milepost 
85  7)  near  Vauces.  OH. 

'The  Red  Diamond  Une  wa*  acqiii.^ed  following 
the  abandonment  by  CSX  Transportation  in  The 
Indiana  Ir  Ohio  Eastern  Railroad.  Inc..  Finance 
Docket  No.  31803  (ICC  served  (an.  18. 1991). 
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hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Panelist  Profile  Form. 

Frequency  of  Collection:  Triennially. 

Fespondents:  Individuals  wishing  to 
be  considered  for  panel  service. 

Use:  The  form  is  used  to  collect  basic 
information  from  qualified  individuals 
who  have  been  recommended  for  panel 
service.  Information  is  entered  into  a 
computer  database  which  serves  as  a 
reference  tool  for  Endowment  staff  to 
aid  in  assembling  advisory  panels 
which  meet  Congressional  requirements 
for  broad  representation. 

Estimated  Number  of  Respondents: 
1,000. 

Average  Burden  Hours  Per  Response: 
.3. 

Total  Estimated  Burden:  333. 
Judith  E.  O'Brien. 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

(FR  Doc.  94-1323  Filed  1-19-94;  8:45  am) 

BILUNO  COOC  7S37-01-M 


Cooperative  Agreement  for 
Management  of  Technical  Assistance 

AGENCY:  National  Endowment  for  the 

Arts,  NFAH. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  the  management  of 
technical  assistance  services  to  up  to  40 
developing  nonprofit  arts  organizations 
selected  for  particip)ation  in  the  FY  94 
Advancement  Program.  The  work 
involves  the  engagement  and 
coordination  of  a  team  of  nonprofit 
management  consultants  who  will  work 
on-site  with  assigned  organizations  over 
a  fifteen  month  period.  Consultants  will 
assist  each  organization  with  the 
development  of  a  multi-year  artistic  and 
management  plan  and  provide 
additional  services  in  areas  of  identified 
need  such  as  governance  and  board 
development,  financial  reporting  and 
control  systems,  public  relations, 
facilities  planning,  marketing,  personnel 
management,  and  resource  and  program 
development.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-04  in  their  written  request  and 
include  two  (2)  self-addressed  mailing 
labels.  Verbal  request  for  the 
Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  94-04  is 
scheduled  for  release  approximately 
February  8,  1994  with  proposals  due  on 
March  8, 1994. 


ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217, 1100  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20506  (202/682-5482). 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
[FR  Doc.  94-1295  Filed  1-6-94;  8:45  am) 

8IUJNO  COOC  7537-01-M 

Meeting 

Pursuant  to  Section  10(a)(2)  of  the  . 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel    , 
(Opera-Musical  Theater  Advancement 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  9,  1994 
from  9  a.m.  to  3  p.m.  This  meeting  will 
be  held  in  room  730,  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-9:45  a.m.  for 
introductions  and  a  brief  Advancement 
Overview. 

The  remaining  portion  of  this  meeting 
firom  9:45  a.m.  to  3  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TDD  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fit)m  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20.  1994  /  Notices  3129 


Arts.  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  January  12, 1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operation.  Notional 
Endowment  for  the  Arts. 

[FR  Doc.  94-1273  Filed  1-19-94;  8;45  am] 

BILUNG  CODE  7537-01-M 


NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Expansion  Arts  Advancement  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  February  23,  1994  from  9 
a.m.  to  5:30  p.m.  on  February  23. 1994. 
This  meeting  will  be  held  in  Room  730, 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  9:45  a.m.  for 
introductions  and  a  brief  Advancement 
overview. 

The  remaining  portion  of  this  meeting 
from  9:45  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532, 
TDD  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 


Arts.  Washington.  DC.  20506,  or  call 
202/682-5439. 

Dated:  January  12, 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operation.  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-1274  Filed  1-19-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Education  and  Human 
Resources,  Division  of  Graduate 
Education  and  Research  Development, 
Graduate  Research  Traineeship 
Program  Announcement;  Closing 
Date:  March  31, 1994 

This  printed  information  contains  the 
essence  of  the  announcement  for  this 
program,  and  is  not  a  full  copy  of  the 
actual  brochure  containing  the 
guidelines  for  submission.  Before 
submitting  a  proposal,  obtain  a  printed 
copy  of  the  guidelines  by  writing  or 
calling  the  publications  office  of  NSF. 

The  National  Science  Foundation 
(NSF)  announces  the  FY  1994 
competition  for  the  Graduate  Research 
Traineeship  (CRT)  Program.  The 
principle  objective  of  the  program  is  to 
increase  the  numbers  of  talented 
American  undergraduates  enrolling  in 
doctoral  programs  in  the  following  areas 
which  NSF  has  selected  as  being 
particularly  representative  of  our 
nation's  science,  mathematics, 
engineering  and  technology  priorities: 

Education  and  Human  Resources 

Research  on  the  Teaching  and  Learning 
of  Science  and  Mathematics 
Apphcations  of  Advanced  Technology 
for  Education    . 

Biological  Sciences 

Environmental  Biology— Plant  Biology 

Computer  Science 

Human  Interface  Design  for  Access  to 
Computers  and  Networked  Information 

Training  in  the  study  of  intelligent 
information  retrieval  from 
heterogeneous  distributed  databases, 
man-machine  interfaces  for  computer 
users  including  the  use  of  multimedia, 
multi-media  or  visualization  output 
from  high  performance  computers,  and 
other  areas  dealing  with  the  effective 
use  of  computers  and  networked 
information  by  experts  and  novices. 

Hardware  and  Software  Co-Design  for 
High  Performance  Systems 

Includes  the  design  of  hardware  with 
the  associated  software  to  optimize 
speed,  size,  power  consumption,  or 


other  performance  measures  in 
computing  systems;  and  collaborative 
programs  combining  hardware/software 
training,  with  an  emphasis  on  the 
hardware/software  tradoffs  in  systems 
ranging  from  application-specific 
integrated  circuits  to  networks  of 
heterogeneous  high-performance 
subsystems. 

Engineering 

Environmentally  Conscious 
Manufacturing 

Training  in  the  study  of  new 
technologies  and  methods  of  pollution 
prevention  and  minimization  of 
resource  waste.  Some  of  the  key 
intellectual  issues  are:  optimization/ 
control  of  manufacturing  processes; 
alternative  chemistries  and  processes; 
design  for  the  environment;  and 
management  of  technological 
innovation  (e.g.  strategies/tools  for  life 
cycle  analysis). 

Civil  Infrastructure  Systems 

Training  in  the  development  and 
application  of  new  knowledge  in  the 
following  four  key  areas:  deterioration 
science,  assessment  technologies, 
renewal  engineering,  and  institutional 
effectiveness  and  productivity.  Such 
research  efforts  will  lead  to  new 
designs,  more  durable  materials, 
network  systems  with  better  controls 
and  communications,  and  improved 
decision-making  and  management 
processes. 

Geosciences 

Coastal  Ocean  Processes 

Interdisciplinary  training  in  the  study 
of  processes  active  in  the  coastal  ocean 
that  affect  circulation  of  coastal  waters, 
ocean-atmospheric  interactions, 
chemical  processes  and  thfeir  effects  on 
marine  life  and  marine  resources. 

Hydrology 

Interdisciplinary  training  in  the  study 
of  the  occurrences,  movements,  and 
physical  and  chemical  interactions  of 
fresh  water  with  the  ocean,  atmosphere, 
and  solid  earth  over  the  full  range  of 
space  and  time  scales  found  on  land 
areas.  Special  emphasis  is  given  to  how 
those  interactions  are  altered  by  and 
alter  ecological  systems,  are  impacted 
by  human  activity,  and  fair  with  global 
change. 

Mathematics  and  Physical  Sciences 

Environmental  Physical  and 
Mathematical  Science 

Training  in  interdisciplinary 
approaches  to  environmental  research 
in  the  physical  and  mathematical 
sciences. 
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underrepresented  groups  In  an  effort  to 
have  a  more  signiTicant  impact  on 
human  resource  development  within 
the  scientific  and  technological 
community,  the  FY  1994  CRT  program 
will  encourage  and  give  preference  to 
proposals  which  include  unique  and 
progressive  characteristics  such  as,  but 
not  limited  to: 

a.  Consortial  arrangements  between 
Ph.D.  granting  institutions  and 
institutions  that  do  not  grant  graduate 
degrees — The  undergraduate 
institutions  would  serve  as  feeder 
schools  for  the  graduate  institutions. 
Consortial  arrangements  should  achieve 
objectives  which  would  otherwise  be 
difficult  to  accomplish.  A  variety  of 
afOnity  groupings  could  conceivably 
benefit  from  this  type  of  targeting, 
including,  but  not  limited  to,  university 
systems  which  might  proactively  utilize 
feeder  institutions  to  increase 
participation  of  minorities  and  women 
in  graduate  science  and  engineering 
programs  and  alliances  that  develop 
through  the  activities  of  such  NSF 
programs  as  EPSCoR  and  AMP. 

b.  Interdisciplinary,  intersectoral,  and 
international  interactions  that  provide 
unique  graduate  training  opportunities 
for  American  students — Programs  in 
this  category  might  include: 

(i)  Cross  disciplinary  interactions 
involving  multidisciplinary  training 
activities  that  maintain  a  clearly 
identified  focal  point,  rather  than  arrays 
of  unrelated,  but  possibly  strong 
discipline  areas; 

(ii)  Interactions  between  universities 
and  industry  involving  student 
participation  and  with  industry  cost- 
sharing;  and 

(iii)  Programs  which  include 
opportunities  for  international  activities 
on  the  part  of  American  graduate 
students.  Such  program  components 
would  have  to  provide  clearly  defined 
unique  research  and  training  benefits  to 
the  American  student  participants. 

Numbers  of  Submissions 

Only  one  proposal  per  targeted 
subdiscipline  may  be  submitted  by  an 
eligible  institution.  Overall,  an 
institution  may  not  submit  more  than 
three  (3)  CRT  proposals.  Multi- 
institutional  proposals  will  be  counted 
as  single  proposals  from  each  of  the 
participating  institutions  for  the 
purpose  of  determining  adherence  to  the 
proposal  submission  limits.  If  the 
proposal  submission  limit  is  exceeded. 
NSF  will  require  that  the  institution(s) 
determine  which  proposals  will  be 
withdrawn  from  the  competition  before 
any  proposals  from  that  institution  will 
be  declared  eligible  for  review. 


Number  of  Traineeship  Positions 

Funded  proposals  will  support  five 
(5)  traineeship  positions. 

Contact  Person 

Roosevelt  Johnson,  (703)  306-1696 
Program  Director. 

Dated:  January  6, 1994. 
RooGevelt  Johnson, 
Program  Director. 
IFR  Doc.  94-1390  Filed  1-19-94;  8:45  ami 
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Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  February  7-«.  1994;  8  am 
to  5  p.m. 

Place:  Florida  State  University, 
Tallahassee,  FL. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Adriaan  M.  de  Graaf," 
Deputy  Division  Director,  Division  of 
Materials  Research,  room  1065.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1812;  FAX  (703)  306-0515. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  continued 
support  for  the  National  High  Magnetic  Field 
Laboratory  (NHMFL)  being  established  by 
Florida  State  University,  the  University  of 
Florida,  and  Los  Alamos  National  Laboratory. 

Agenda:  To  review  and  evaluate  the 
progress  report  and  proposal  for  continued 
funding  from  the  NHMFL. 

Heason  for  Closing;.  The  progress  report 
being  reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  14, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-1391  Filed  1-19-94;  8:45  am| 
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Special  Emphasis  Panel  in  Systemic 
Reform;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Code:  Special  Emphasis  Panel 
in  Systemic  Reform  (1198). 
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Date  and  Time:  Part  I— February  8, 1994  (9 
a.m.-5  p.nn.);  Part  II— March  3. 1994  (6  p.m- 
9  p.m.);  March  4  &  5  (8  a.m.-9  p.m.);  March 
6  (8  a.m.-5  p.m.). 

Place:  NSF.  3rd  Floor,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Madeleine  Long,  Paula 
Duckett,  or  Daniel  Burke,  Program  Directors, 
Urban  Systemic  Initiatives,  room  875. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1684. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pro{x>sals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proptosals 
for  the  Urban  Systemic  Initiatives  Program  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conPidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  14. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-1392  Fined  1-1^94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Withdrawal  of  Staff  Technical 
Positions  Relating  to  a  High-Level 
Waste  Repository 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  draf^  staff  technical 
positions  now  considered  ohsolete. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  staff  is  announcing  its 
intention  to  withdraw  from  further 
consideration  five  (listed  below)  drafl 
staff  technical  positions  (STPs) 
(currently  listed  in  the  "Selected  NRC 
Products — High  Level  Waste 
Programs"). 

The  staff  does  not  intend  to  finalize 
these  five  draft  STPs  and  therefore 
considers  them  to  be  obsolete.  However, 
the  staff  continues  to  have  a  regulatory 
interest  in  these  subjects  and  will  rely 
on  ongoing  or  future  activities,  as 
necessary,  to  communicate  guidance  in 
these  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Garica,  Licensing  Assistant, 
Repository  Licensing  and  Quality 
Assurance  Project  Directorate.  Division 
of  High-Level  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  4-H-3. 


Washington.  DC  20555.  Telephone  (301) 
504-2438. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
staff  is  withdrawing  from  further 
consideration  the  following  five  draft 
STPs. 


Title 


1.  Licensing  Assessment 
Methodology  for  HLW 
Geologic  Repositories 
(Draft). 

2.  ISTP  for  Nevada  Nuclear 
Waste  Storage  Investiga- 
tions (NNWSI)  (Draft). 

3.  Interpretation  and  Identi- 
fication of  the  Dlsturt)ed 
Zone  (Draft). 

4.  Groufxlwater  Travel  Time 
(Draft). 

5.  Gutdarx^e  for  Determina- 
tion of  Anticipated  Proc- 
esses and  Events  and  Un- 
anticipated Processes  and 
Events  (Draft). 


Date 


July  1984. 


September 
1984. 

July  1986. 


July  1986. 

Fet)ruary 
1988. 


Under  current  plans,  the  staff  will 
likely  cover  several  of  the  topics  of  the 
draft  STPs  in  its  review  plan  for 
reviewing  a  license  application  of  the 
U.S.  Department  of  Energy  (DOE)  for  a 
geologic  repository  (i.e.,  License 
Application  Review  Plan  for  the  Review 
of  a  License  Application  for  a  Geologic 
Repository  for  Spent  Nuclear  Fuel  and 
High-Level  Radioactive  Waste,  Yucca 
Mountain  Site,  Nevada).  Other  topics  of 
the  draft  STPs  may  be  addressed  by 
NRC  rulemaking  or  implementing 
guidance  after  the  U.S.  Environmental 
Protection  Agency  (EPA)  issues  general 
standards  for  disposal  of  High-Level 
Waste  (HLW)  at  the  proposed  Yucca 
Mountain  repository  site.  Issuance  of 
those  EPA  standards,  expected  possibly 
by  late  1995,  will  trigger  NRC's 
obligation  to  conform  its  technical 
criteria  and  requirements  for  HLW 
disposal  pursuant  to  the  Energy  Policy 
Act  of  1992  (Pub.  L  102-486).  In 
developing  any  such  documents  or 
rulemakings,  the  staff  will  take  into 
consideration  all  relevant  information 
including,  as  appropriate,  previously 
received  comments  on  the  draft  STPs. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1994. 

B.).  Youngblood, 

Director,  Division  of  High-Level  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  94-1325  Filed  1-19-94;  8:45  am] 
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[License  SNM-060;  Docket  70-754] 

Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing; 
Renewal  of  Special  Nuclear  fyiaterials; 
General  Electric  Co..  Vallecitos  Nuclear 
Center,  Pleasanton,  Caiifomia 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  Special  Nuclear  Materials  License 
SNM-960  for  General  Electric  Company. 
Vallecitos  Nuclear  Center  (VNC). 
Pleasanton,  Caiifomia  for  a  period  of  10 
years. 

Summary  of  the  EnTironmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
VNC's  operating  license  for  a  period  of 
10  years  authorizing  the  receipt, 
possession,  use,  and  transfer  of  special 
nuclear  material  and  associated 
byproduct  material.  Authorized 
activities  include  assembly, 
modification,  cleaning,  and  repair  of 
unirradiated,  encapsulated  experimental 
assemblies;  chemical,  metallurgical, 
health  physics,  and  hot  laboratory 
operations;  research  and  development; 
and  waste  treatment. 

The  Need  for  The  Proposed  Action 

Operations  at  VNC  primarily  support 
GE  Nuclear  Fuels  Programs  through  fuel 
specimen  examination  and  evaluation. 
The  demand  for  these  operations  will 
continue  as  long  as  GE-designed  and 
fabricated  fuels  continue  to  be  used  in 
commercial  nuclear  power  reactors. 
Renewal  of  the  license  allows  continued 
research  into  nuclear  technologies  and 
materials  which  may  hold  the  promise 
of  more  efficient  and  less  polluting 
energy  producing  facilities.  The 
products  of  continued  research  may 
produce  positive  effects  in  the  years  to 
come,  not  only  through  expanding 
luiowledge  and  refining  technologies 
applicable  to  energy  generation,  but  also 
by  providing  alternatives  to 
technologies  that  contribute  to  acid  rain. 

Environmental  Impacts  of  the  Proposed 
Action 

Liquid  waste  streams  are  managed  to 
preclude  radioactive  contamination 
under  normal  operating  conditions. 
Monitoring  is  conducted  on  the 
industrial  wastewater  stream  (non- 
contact  cooling  water)  to  confirm  the 
absence  of  significant  levels  of 
radioactivity.  Both  VNC's  operating 
procedures  and  the  facility's  NPDES 
Permit  require  confirmatory  sampling 
prior  to  any  release  from  the  retention 
basins.  Prior  to  the  discharge  of  this 
stream,  grab  samples  are  collected  and 
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environment,  recent  surveillance  data 
for  the  period  1986  through  1990  was 
reviewed.  During  this  time,  radioactive 
concentrations  in  the  environment  have 
remained  well  below  background 
statistical  levels  and  action  levels. 

Nonradiological  effluents  from 
current  GE  VNC  operations  include 
airborne  emissions  from  building 
exhaust  stacks,  a  gasoline  pump,  a  spent 
photochemical  storage  tank  and  a 
solvent  cleaning  facility;  and  liquid 
discharges  include  industrial 
wastewater  and  sanitary  wastewater,  as 
well  as  clean  water  discharges. 
Emissions  from  stacks  are  not  monitored 
for  nonradiological  pollutants.  GE  VNC 
is  exempt  from  continuous  emissions 
monitoring  under  Regulation  1,  Section 
520  of  the  Rules  and  Regulations  of  the 
Bay  Area  Air  Quality  Management 
District.  Industrial  wastewater  releases 
from  GE  VNC  are  monitored  in 
accordance  with  the  California  Regional 
Water  Quality  Control  Board  Order  90- 
0058  and  NPDES  Permit.  Prior  to 
discharge,  water  is  sampled  from  each 
basin  and  tested  for  acceptable  pH  and 
radioactivity  levels.  Aliquots  from  all 
basin  discharges  are  composited  and 
analyzed  for  chlorides,  chromium,  lead, 
mercury,  zinc,  nickel,  silver,  and  total 
dissolved  solids.  In  addition,  at  specific 
intervals,  grab  sampling  is  performed  for 
dissolved  copper,  dissolved  oxygen, 
turbidity,  oil  and  grease,  fish  toxicity, 
and  temperature.  All  sanitary  wastes  are 
routed  to  an  Imhoff  tank;  and,  after 
undergoing  sand  filtration,  chlorination. 
and  pH  adjustments,  are  land  disposed 
on  site  by  irrigation.  The  NPDES  permit 
requires  no  analysis  for  sanitary  waste 
sprinkled  onsite  and  establishes  no 
requirements  for  sampling  or  analysis. 
VNC  does,  however,  sample  and  analyze 
for  pH,  radioactivity,  and  coliform 
bacteria. 

During  routine  operations  at  VNC, 
small  quantities  of  radioactive  material 
are  released  to  the  environment.  Release 
levels,  however,  have  historically 
resulted  in  only  a  small  fraction  of  the 
offsite  concentration  limits  specified  by 
regulation.  The  offsite  radiological 
impacts  associated  with  airborne 
emissions  during  a  typical  recent  year  of 
normal  operations  at  VNC  were  assessed 
by  calculation  of  the  committed 
effective  dose  equivalents  to  the  nearest 
site  boundary,  and  to  the  nearest 
resident,  who  represents  the  maximally 
exposed  individual  from  VNC 
operations.  Impacts  were  additionally 
assessed  by  calculation  of  the  collective 
dose  to  the  population  residing  within 
an  80-km  (50-mile)  radius  of  the  site. 

The  dose  delivered  to  a  hypothetical 
individual,  situated  about  360  meters 
distance  from  the  site  boundary,  is 


estimated  at  one  millirem  per  year.  The 
highest  organ  dose  is  estimated  at  1.2 
millirem  to  the  gonads.  The  nearest 
actual  resident  to  VNC  is  considered  the 
maximally  exposed  individual,  and  is 
situated  450  meters  south-southeast  of 
Stack  102A.  The  annual  effective  dose 
to  this  resident  is  about  0.8  millirem 
from  airborne  effluents.  The  highest 
organ  dose  is  about  0.9  millirem 
delivered  to  the  gonads. 

To  assess  the  dose  delivered  to 
individuals  as  a  result  of  airborne 
emissions  from  VNC  operations,  annual 
average  emissions  data  for  the  year  1990 
and  representative  meteorological  data 
were  input  to  the  computer.  Code 
AIRDOS-PC35.  The  code  applies  a 
Gaussian  plume  dispersion  model  to 
calculate  downwind  ambient 
concentrations  in  air,  and  surface 
depositions.  Various  pathways  for  the 
possible  uptake  of  radionuclides  by  an 
individual,  and  the  ejects  of  irradiation 
by  plume  immersion  and  ground 
deposition  are  then  analyzed  to  estimate 
the  dose  delivered  to  an  individual  as  a 
result  of  the  annual  release.  During 
normal  operations  at  VNC,  no  realistic 
pathway  exists  for  the  offsite  discharge 
of  radioactive  materials  in  liquid 
effluents.  Monitoring  of  the  liquid 
pathway  has  shown  that  no  measurable 
or  significant  concentrations  of 
radioactivity  are  being  discharged.  For 
these  reasons,  the  offsite  impact  of 
radioactive  materials  discharged  via 
liquid  effluent  pathways  is  considered 
to  be  negligible. 

Conclusion 

Operational  and  administrative 
controls  at  VNC  are  designed  to  ensure 
that  radioactive  materials  are  stored  and 
utilized  in  such  a  manner  as  to 
minimize  radiation  exposures  to 
workers  and  the  surrounding 
population.  During  routine  operations  at 
VNC,  small  quantities  of  radioactive 
material  are  released  to  the 
environment.  Release  levels,  however, 
have  historically  resulted  in  only  a 
small  fraction  of  the  offsite 
concentration  limits  specified  by 
regulation. 

Exposure  to  airborne  emissions  is 
assumed  to  be  the  only  significant 
radiological  effluent  pathway.  This 
pathway  was  assessed  for  impacts  to  an 
individual  at  the  site  boundary,  at  the 
nearest  residence,  and  to  the  population 
within  an  80-km  radius.  The  highest 
dose  at  a  site  boundary  location  was 
calculated  based  on  current  stack 
emissions  data.  The  resulting  dose  is 
less  than  1  millirem  effective,  with  the 
highest  organ  dose  being  about  1.2 
millirem  to  the  gonads.  From 
environmental  perimeter  TLD 
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measurements,  a  conservative  estimate 
of  gamma-ray  dose  is  9  millirem  for  the 
northern  boundary.  Both  methods  show 
that  doses  from  facility  operations  are 
well  within  the  standards  of  40  CFR  part 
190.  and  indicate  that  VNC  will  readily 
comply  with  the  new  requirements  of  10 
CFR  20.1301. 

No  significant  nonradiological 
impacts  are  expected  with  the 
continued  operation  of  the  GE  VNC  The 
proposed  action  would  result  in 
continuation  of  the  current  baseline 
conditions,  with  no  change  to  the 
socioeconomic  character  of  the 
community.  Land  currently  grazed  and 
cultivated  would  continue  to  be  used  in 
the  same  manner  as  it  has  been  in  the 
past.  Traffic  on  area  roads,  along  with 
its  inherent  emissions  and  noise,  would 
continue  as  it  has  in  the  past.  Water  use 
would  continue,  with  peaks  reaching 
only  4.5  1/s.  and  with  a  peak  discharge 
of  only  2.2  1/s.  The  nonradioactive 
gaseous  emissions  from  the  GE  VNC 
facilities  are  relatively  minor  and  will 
result  in  only  slight  increases  of 
regulated  pollutants,  and  are  not 
expected  to  contribute  to  further 
deterioration  of  local  air  quality. 

Alternatives  to  the  Proposed  Action 

The  alternative  of  no  license  renewal 
would  end  light-water  reactor  fuel 
research  and  development  activities  at 
VNC,  particularly  the  examination  of 
irradiated  fuels,  and  would  remove  from 
service  unique  research  facilities. 
Accordingly,  GE  would  be  required  to 
seek  other  hot  cell  facilities  capable  of 
and  willing  to  do  the  work  (e.g.,  a 
facility  not  connected  with  a 
competitor),  to  build  new  facilities 
(necessitating  proliferation  of  sites  and 
commitment  of  new  resources),  or 
abandon  reactor  fuel  improvement 
research  programs  altogether. 

Another  ahemative  would  be  to 
consider  licensing  with  restrictions  in 
order  to  mitigate  any  unacceptable 
adverse  environmental  impacts. 

Agencies  and  Persons  Consulted 

The  following  outside  agencies  were 
contacted  for  supporting 
documentation: 

Alameda  County  Flood  Control  and 

Water  Conservation  District 
Alameda  County  Planning  Department 
Bay  Area  Air  Quality  Management 

District 
Cal-EPA  Department  of  Toxic 

Substances  Control 
City  of  Livermore  Planning  Defwrtment 
Office  of  the  California  State 

Demographer 
U.S.  Bureau  of  the  Census 


Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Materials 
License  SNM-960.  On  the  basis  of  the 
assessment,  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be 
significant  and  would  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement,  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
ConuTiission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  renewal 
may  file  a  request  for  a  hearing.  Any 
request  for  a  hearing  must  be  filed  with 
the  Office  of  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  be  served  on  the  NRC  staff 
(Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852);  on  the 
licensee  (General  Electric  Company, 
Vallecitos  Nuclear  Center,  P.O.  Box  460, 
Vallecitos  Road,  Pleasanton,  California 
94566),  and  must  comply  with  the 
requirements  for  requesting  a  hearing 
set  forth  in  the  Commission's  regulation, 
10  CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e..  health,  safety)  interest  in  the 


proceeding:  and  the  i>ossible  effect  of 
any  order  that  may  be  entered  in  tiie 
proceeding  upon  the  requestor's 
interest 

Dated  at  Rockvill*,  Maryland,  this  12th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  C  Pierson, 

Chief.  Licensing  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards.  NMSS. 
|FR  Doc.  94-1324  Filed  1-19-94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  a 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 
TIME  AND  Pt>CE:  The  Council  will  meet 
on  January  25, 1994.  at  2  p.m.,  in  the 
auditorium  at  the  Office  of  Personnel 
Management,  Theodore  Rooseveh 
Building,  1900  E  Street,  NW., 
Washington,  DC  20415-0001.  The 
auditorium  is  located  on  the  ground 
level. 

TYPE  OF  MEETING:  These  meetings  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first -served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  acconunodations. 
POINT  Of  CONTACT:  Douglas  K.  Walker. 
Office  of  Communications.  Office  of 
Personnel  Management,  Theodore 
Rooseveh  Building,  1900  E  Street.  NW., 
room  5F12.  Washington,  DC  20415- 
0001,(202)606-1800. 
SUPPI^MENTART  INFORMATION:  The 
purpose  of  this  meeting  is  to  develop 
proposals  to  the  President  on  legislative 
changes  to  the  Federal  Labor- 
Management  Relations  Statute  that  are 
necessary  to  achieve  the  partnership 
objectives  outlined  in  the  National 
Performance  Review  (NPR)  report.  The 
Council  \ivill  also  make  proposals 
concerning  legislation  consistent  with 
the  NPR's  recommendations  for  the 
creation  of  a  flexible  and  responsive 
hiring  system  and  the  reform  of  the 
General  Schedule  classification  system 
and  the  performance  management 
system. 

PUBUC  PARTICtPATION:  We  invite 
interested  persons  and  organizationt  to 
submit  comments  on  the  principles  and 
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INFORMATION  CONTACT: 
noff,  (202)  606-0950. 

RY  INFORMATION:  The  Office 
Management  published  its 
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Jovember  1, 1993  (58  FR 
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le  A  authorities  were 
r  revoked  during  October 
1993. 


le  B  authorities  were 
r  revoked  during  October 
1993. 


distant  to  the  Director  of 
jctive  November  19, 1993. 
il  Assistant  to  the  Director 
effective  November  19. 


Agency  for  International  Development 

Special  Assistant  to  the 
Administrator.  Effective  October  18. 
1993. 

Executive  Assistant  to  the  Chief  of 
Staff.  Effective  October  27, 1993. 

Special  Assistant  to  the  Director, 
Office  of  External  Affairs.  Effective 
October  27, 1993. 

Public  Affairs  Specialist  to  the  Chief 
of  Public  Relations  Division,  Office  of 
External  Affairs.  Effective  October  27, 
1993. 

Public  Affairs  Specialist  to  the  Deputy 
Chief  of  Public  Liaison  Division,  Office 
of  External  Affairs.  Effective  October  27, 
1993. 

Public  Affairs  Specialist  to  the  Chief 
of  Public  Liaison  Division,  Office  of 
External  Affairs.  Effective  October  27, 
1993. 

Supervisory  Public  Affairs  Specialist 
to  the  Chief  of  Public  Liaison  Division, 
Office  of  External  Affairs.  Effective 
October  27, 1993. 

Public  Affairs  Specialist  to  the  Chief 
of  Public  Relations  Division,  Office  of 
External  Affairs.  Effective  October  27, 
1993. 

Special  Assistant  to  the  Chief  of 
Public  Relations,  Office  of  External 
Affairs.  Effective  October  27, 1993. 

Junior  Press  Officer  to  the  Chief  of 
Press  Relations  Division,  Office  of 
External  Affairs.  Effective  November  9, 
1993. 

Supervisory  Public  Affairs  Specialist 
to  the  Director,  Office  of  External 
Affairs.  Effective  November  19, 1993. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  October  7, 
1993. 

Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  a 
Commissioner.  Effective  November  24, 
1993. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Food  Safety  and 
Inspection  Service.  Effective  October  7, 
1993. 

Confidential  Assistant  to  the 
Administrator,  Food  Safety  and 
Inspection  Service.  Effective  October  7, 
1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  November  22, 1993. 

Confidential  Assistant  to  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Effective  November  22. 1993. 

Staff  Assistant  to  the  Administrator, 
Foreign  Agricultural  Service.  Effective 
November  22. 1993. 


Confidential  Assistant  to  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Effective  November  22, 1993. 

Secretary  (Typing)  to  the  A.ssistant 
Secretary  for  Administration.  Effective 
November  22,  1993. 

Department  of  the  Air  Force  (DOD) 

Confidential  Assistant  to  the  Secretary 
of  the  Air  Force.  Effective  October  14, 
1993. 

Secretary  (S/OA)  to  the  Secretary  of 
the  Air  Force.  Effective  November  9, 
1993. 

Department  of  the  Army  (DOD) 

Staff  Assistant  to  the  Special  Assistant 
to  the  Secretary  of  the  Army.  Effective 
October  7, 1993. 

Department  of  Commerce 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development,  Economic  Development 
Administration.  Effective  October  7, 
1993. 

Special  Assistant  to  the  Counselor  to 
the  Secretary  of  Commerce.  Effective 
October  7, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Export  Administration, 
Bureau  of  Export  Administration. 
Effective  October  27, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
October  27, 1993. 

Congressional  Liaison  Specialist  to 
the  Congressional  Affairs  Officer. 
Effective  October  27,  1993. 

Congressional  Affairs  Specialist  to  the 
Chief  of  Congressional  Affairs,  National 
Oceanic  and  Atmospheric 
Administration.  Effective  October  27, 
1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  and  Director,  Office  of 
PoUcy  and  Strategic  Planning.  Effective 
October  27,  1993. 

Confidential  Assistant  to  the  Director 
of  Public  Affairs,  U.S.  Travel  and 
Tourism  Administration.  Effective 
October  27, 1993. 

Chief,  Intergovernmental  Affairs  to 
the  Director,  Office  of  Sustainable 
Development  and  Intergovernmental 
Affairs.  Effective  October  27, 1993. 

Confidential  Assistant  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning.  Effective 
October  27, 1993. 

Confidential  Assistant  to  the  Deputy 
Director,  Minority  Business 
Development  Agency.  Effective  October 
27, 1993. 

Special  Assistant  to  the  Under 
Secretary  for  Travel  and  Tourism,  U.S. 
Travel  and  Tourism.  Effective  November 
3. 1993. 
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Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  White  House 
Liaison.  Effective  November  9. 1993. 

Special  Assistant  to  the  Under 
Secretary  for  Technology.  Technology 
Administration.  Effective  November  22. 
1993. 

Congres-sional  Affairs  Specialist  to  the 
Director.  Office  of  Legislative  Affairs, 
National  Oceanic  Atmospheric 
Administration.  Effective  November  22. 
1993. 

Special  Assistant  to  the  Director, 
Office  of  Public  and  Constituent  Affairs, 
National  Oceanic  and  Atmospheric 
Administration.  Effective  November  22. 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Effective  November  29, 1993. 

Confidential  Assistant  to  the  Director. 
Office  of  Space  Commerce.  Effective 
November  29, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Oceans  and  Atmosphere, 
National  Oceanic  and  Atmospheric 
Administration.  Effective  November  30. 
1993. 

Department  of  Defense 

Assistant  for  Strategy  Development  to 
theDeputy  Assistant  Secretary  of 
Defense  (Strategy).  Effective  October  7. 
1993. 

Assistant  for  Strategy  Development  to 
the  Deputy  Assistant  Secretary  Defense 
(Strategy).  Effective  October  7.  1993. 

Special  Assistant  for  Family 
Advocacy  and  External  Affairs  to  the 
Deputy  Assistant  Secretary  of  Defense. 
(Prisoner  of  War/Missing  in  Action 
Affairs).  Effective  October  7,  1993. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Humanitarian  and  Refugee  Affairs). 
Effective  October  7, 1993. 

Defense  Fellow  to  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness).  Effective  October  8, 1993. 

Policy  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  (Russian. 
Ukrainian,  and  Eurasian  Affairs). 
Effective  October  13,  1993. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  of  Defense  (Democracy  and 
Human  Rights).  Effective  October  13, 
1993. 

Protocol  Specialist  to  the  Director  of 
Protocol,  Office  of  the  Secretary  of 
Defense.  Effective  October  13,  1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretar>'  of  Defense  for  Drug 
Enforcement  Policy  and  Support. 
Effective  October  14, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  (Drug 
Enforcement  Policy  and  Support). 
F  ffective  October  27.  1993. 


Defense  Fellow  to  the  Director  of 
Protocol,  Office  of  the  Secretary  of 
Defense.  Effective  October  27. 1993. 

Public  Affairs  Specialist  to  the 
Assistant  to  the  Secretary  of  Defense  for 
Public  Affairs.  Effiecteive  October  27. 
1993. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense  (Drug 
Enforcement  Policy  and  Support). 
Effective  October  27, 1993. 

Defense  Fellow  to  the  Deputy  Under 
Secretary  for  Logistics.  Effective  October 
27, 1993.  _ 

Defense  Fellow  to  the  Deputy  Under 
Secretary  for  Environmental  Security. 
Effective  October  27.  1993. 

Staff  Assistant  to  the  Director,  Defense 
Information  Systems  Agency.  Effective 
October  27,  1993. 

Staff  Specialist  to  the  Special 
Assistant  to  the  Secretary  and  Deputy 
Secretary  of  Defense.  Effective  October 
27,  1993. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  Defense  (European 
and  NATO  Policy).  Effective  October  27, 
1993. 

Defense  Fellow  to  the  Assistant 
Secretary  of  Defense  (Special  Operations 
and  Low  Intensity  Conflict).  Effective 
October  27. 1993. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense  for 
Strategy,  Requirements  and  Resources. 
Effective  October  27,  1993. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense 
(Nuclear  Security  and 
Counterproliferation).  Effective  October 
27,  1993. 

Special  Assistant  to  the  Counselor  to 
the  Secretary  and  Deputy  Secretary  of 
Defense.  Effective  November  1. 1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  of  Defense  (Legislative 
Affairs).  Effective  November  3. 1993. 

Special  Assistant  the  Assistant 
Secretary  of  Defense  (Personal  and 
Readiness).  Effective  November  9. 1993. 

Public  Affairs  Plans  and  Program 
Specialist  to  the  Special  Assistant  to 
Secretary  of  Defense  (Public  Affairs). 
Effective  November  9, 1993. 


Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Assistant  Secretary 
of  Defense  for  Special  Operations  and 
Low  Intensity  Conflict.  Effective 
November  9, 1993. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  of  Defense  (Humanitarian  and 
Refugee  Affairs).  Effective  November  9. 
1993. 

Defense  Fellow  to  the  Principal 
Deputy  Under  Secetary  of  Defense 
(Policy).  Effective  November  16. 1993. 

Program  Analyst  to  the  Deputy  Under 
Secretary  (Environmental  Security). 
Effective  November  22, 1993. 

Private  Secretary  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(Reserve  Affairs).  Effective  November 
22.  1993. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Peacekeeping  and  Peace  Enforcement 
Policy).  Effective  November  22, 1993. 

Defense  Fellow  to  the  Deputy 
Assi.stant  Secretary  of  Defense 
(Peacekeeping  and  Peace  Enforcement 
Pohcy).  Effective  November  22. 1993. 

Personal  and  Confidential  Assistant  to 
the  Counsellor  to  the  Secretary  and 
Deputy  Secretary  of  Defense.  Effective 
November  22,  1993. 

Media  Analyst  to  the  Assistant  to  the 
Secretary  Defense  for  Public  Affairs. 
Effective  November  23, 1993. 

Personal  and  Confidential  Assistant  to 
the  Comptroller.  Effective  November  29. 
1993. 

Department  of  Education 

Confidential  Assistant  to  the  E)eputy 
Secretary  of  Education.  Effective 
October  13, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Student 
Financial  Assistance  Programs.  Effective 
October  29. 1993. 

Coiifidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  October  29, 1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective 
Novembers,  1993. 

Confidential  Assistant  to  the  Chief  of 
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Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense 
(Humanitarian  and  Refugee  Affairs). 
Effective  November  9, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Nuclear  Security 
and  Counterproliferation).  Effective 
November  9, 1993. 

Executive  As.sistant  to  the  Assistant 
Secretary  of  Defense  (Strategy 
Requirements  and  Resources).  Effective 
November  9, 1993. 


Secretary.  Office  of  Postsecondary 
Education.  Effective  November  9,  1993. 

Special  Assistant  to  the  Director, 
Policy,  Training  and  Analysis  Service. 
Effective  Novemt)er  9.  1993. 

Secretary's  Regional  Representatives 
Regional  VI-Dallas.  Texas  to  the 
Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs.  Effective  November  19,  1993. 

Secretary's  Regional  Representative 
Region  I-Boston,  Massachusetts  to  the 
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Evaluation,  Office  of  Family. 
Community  and  Long-Term  Care  Policy. 
Effective  November  22. 1993. 

Director,  Office  of  Public  Liaison  to 
the  Associate  Administrator  for 
Communications,  Health  Care  Financing 
Administration.  Effective  November  29, 
1993.  I 

Department  of  Housing  and  Urban 
Development 

Director.  Office  of  Resident  Initiatives 
to  the  Assistant  Secretary  for  Public  and 
Indian  Housing.  Effective  October  7, 
1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  7, 1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  7. 1993. 

Special  Projects  Officer  to  the 
Director.  Special  Actions  Office.  Office 
of  the  Assistant  Secretary  for 
Administration.  Effective  October  7. 
1993. 

Special  Assistant  to  the  Chief 
Financial  Officer.  Effective  October  7, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs,  Office  of 
Press  Relations.  Effective  October  14, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  14, 1993. 

Deputy  Assistant  Secretary  for  Public 
Affairs  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  October  14. 
1993. 

Special  Projects  Officer  to  the 
Director,  Special  Actions  Office,  Office 
of  the  Assistant  Secretary  for 
Administration.  Effective  October  14, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  14, 1993. 

Director.  Special  Actions  Office  to  the 
Secretary.  Effective  October  19. 1993. 

Special  Assistant  (Speechwriter)  to 
the  Assistant  Secretary  for  Public 
Affairs,  Office  of  Policy  Support. 
Effective  November  1, 1993. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  November  1, 
1993. 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation, 
Office  of  Congressional  and 
Intergovernmental  Relations.  Effective 
November  1, 1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  for  Field  Management. 
Effective  November  1. 1993. 

Special  Assistant  to  the  General 
Counsel.  Effective  November  1,  1993. 


Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  November  1,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs,  Office  of 
Press  Relations.  Effective  November  1, 
1993. 

Special  Projects  Officer  to  the 
Director,  Special  Actions  Office. 
Effective  November  1, 1993. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Federal  Relief  (South  Dade 
County).  Effective  November  1, 1993. 

Department  of  the  Interior 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  October  14, 1993. 

Special  Assistant  to  the  Director, 
Mineral  Management  Service.  Effective 
October  22, 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  November  16, 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  November  16, 1993. 

Supervisory  Public  Affairs  Specialist 
to  the  Commissioner  of  Reclamation, 
Bureau  of  Reclamation.  Effective 
November  22,  1993. 

Special  Assistant  to  the  Director  of  the 
Mineral  Management  Service.  Effective 
November  22. 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  November  22, 1993. 

Special  Assistant  to  the  Director, 
Mineral  Management  Service.  Effective 
November  22,  1993. 

Director  of  Policy  and  External  Affairs 
to  the  Commissioner  of  Reclamation, 
Bureau  of  Reclamation.  Effective 
November  22, 1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Indian  Affairs.  Effective 
November  30. 1993. 

Department  of  Justice 

Confidential  Assistant  to  the  U.S. 
Attorney.  Eastern  District  of  New  York. 
Effective  October  1. 1993. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Policy  and 
Development.  Effective  October  7,  1993. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Policy  and 
Development.  Effective  October  7. 1993. 

Staff  Assistant  to  the  Attorney 
General.  Effective  October  7. 1993. 

Staff  Assistant  to  the  Attorney 
General.  Effective  October  8. 1993. 

Senior  Counsel  to  the  Assistant 
Attorney  General.  Office  of  Policy 
Development.  Effective  October  21. 
1993. 

Senior  Liaison  Officer  to  the  Assistant 
S^Uomey  General.  Effective  October  21. 
1993. 

Senior  Liaison  Officer  to  the  Assistant 
Attorney  General.  Office  of  Policy 
Development.  Effective  October  21, 
1993. 
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Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Policy 
Development.  Effective  October  21, 
1993. 

Director,  Liaison  Services  to  the 
Assistant  Attorney  General.  Office  of 
Policy  Development.  Effective  October 
21,  1993. 

Staff  Assistant  to  the  Assistant 
Attorney.  Effective  October  22, 1993. 

Senior  Counsel  to  the  Assistant 
Attorney  General,  Office  of  Policy 
Development.  Effective  November  5, 
1993. 

Special  Assistant  to  the  Assistant 
Attorney  General.  Effective  November  5, 
1993. 

Secretary  (OA)  to  the  U.S.  Attorney, 
District  of  Columbia.  Effective 
November  10,  1993. 

Secretary  (OA)  to  the  United  States 
Attorney.  Northern  District  of  Illinois. 
Effective  November  10,  1993. 

Secretary  (OA)  to  the  United  States 
Attorney,  Northern  District  of  Texas. 
Effective  November  10,  1993. 

Secretary  (OA)  to  the  United  States 
Attorney.  District  of  Arizona.  Effective 
November  10,  1993_ 

Secretary  (OA)  to  the  U.S.  Attorney, 
District  of  Nebraska.  Effective  November 
10,  1993. 

Secretary  (OA/Stenography)  to  the 
United  States  Attorney,  Northern 
District  of  Florida.  Effective  November 
19,  1993. 

Staff  Assistant  (OA)  to  the  Attorney 
General.  Effective  November  22,  1993. 

Confidential  Assistant  to  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania.  Effective  November  30, 
1993. 

Department  of  Labor 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  International  Affairs, 
Bureau  of  International  Labor  Affairs. 
Effective  October  7,  1993. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
October  14,  1993. 

Intergrovemmental  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
October  14, 1993. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
intergovernmental  Affairs.  Effective 
October  14,  1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Employment  Standards 
Administration.  Effective  October  14, 
1993. 

Special  Assistant  to  the  Administrator 
Wage  and  Hour  Division,  Employment 
Standards  Administration.  Effective 
October  14.  1993. 


Special  Assistant  to  the  Director  of  the 
Women's  Bureau.  Effective  October  14, 
1993. 

Special  Assistant  to  the  Director  of  the 
Women's  Bureau.  Effective  October  14. 
1993. 

Special  Assistant  to  the  Director  of  the 
Women's  Bureau.  Effective  October  21, 
1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Employment  and 
Training  Administration.  Effective 
October  21,  1993. 

Special  Assistant  to  the  Director  of  the 
Executive  Secretariat.  Effective  October 
21, 1993. 

Attorney-Advisor  (Labor)  to  the 
Solicitor  of  Labor.  Effective  October  21, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  of  Labor,  Employment  and 
Training  Administration.  Effective 
October  21,  1993. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  October  22,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health 
Administration.  Effective  October  22, 
1993. 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  International  Affairs. 
Effective  October  27,  1993. 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  International  Labor  Affairs. 
Effective  October  27,  1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  the  American  Workplace. 
Effective  October  27,  1993. 

Special  Assistant  to  the  Chief 
Economist.  Effective  October  27,  1993. 

Special  Assistant  to  the  Director  of  the 
Women's  Bureau.  Effective  October  29, 
1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
November  1,  1993. 

Legislative  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
Novembers,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  November  3, 
1993. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  November  9,  1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health,  Occupational  Safety  and  Health 
Administration.  Effective  November  9, 
1993. 

Department  of  the  Navy  (DOD) 

Staff  Assistant  to  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs)  Effective  November  3, 
1993. 


Staff  Assistant  to  the  Under  Secretary 
of  the  Navy.  Effective  November  9. 
1993. 

Defense  Fellow  to  the  Under  Secretary 
of  the  Navy.  Effective  November  9, 
1993. 

Private  Secretary  (OA)  to  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs).  Effective  November  22, 
1993. 

Staff  Assistant  to  the  Assistant 
Secretary  of  the  Navy  (Research, 
Development  and  Acquisition).  Effective 
November  29,  1993. 

Staff  Assistant  to  the  General  Counsel. 
Effective  November  29,  1993. 

Department  of  State 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  November  14. 
1993. 

Special  Assistant  to  the  Counselor  to 
the  Department.  Effective  October  14. 
1993. 

Special  Assistant  to  the  Director, 
Policy  Planning  Staff.  Effective  October 
14,  1993. 

Special  Assistant  to  the  Under 
Secretary  for  Political  Affairs.  Effective 
November  1,  1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  for  Environment 
and  Development.  Effective  November 
1,  1993. 

Member,  Policy  Planning  Staff  to  the 
Director  of  the  Policy  Planning  Staff. 
Effective  November  9, 1993. 

Protocol  Officer  (Visits)  to  the  Foreign 
Affairs  Officer  (Visits).  Effective 
November  15,  1993. 

Deputy  Director  to  the  Director. 
Officer  of  Policy  Planning.  Effective 
November  17. 1993. 

Foreign  Affairs  Officer  to  the 
Assistant  Secretary.  Bureau  of  Public 
Affairs.  Effective  November  22.  1993. 

Staff  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Legislative  Affairs. 
Effective  November  22.  1993. 

Department  of  Transportation 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  October  15,  1993. 

Senior  Congressional  Liaison  Officer 
to  the  Director  of  Congressional  Affairs. 
Effective  October  19,  1993. 

Special  Assistant  to  the  Maritime 
Administrator.  Effective  November  2. 
1993. 

Intergovernmental  Relations  Officer  to 
the  Director.  Office  of  the 
Intergovernmental  and  Consumer 
Affairs.  Effective  November  5.  1993. 

Congressional  Liaison  Officer  to  the 
Director.  Office  of  Congressional  Affairs. 
Effective  November  5.  1993. 

Scheduling  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance. 
Office  of  the  Secretary.  Effective 
November  16. 1993. 
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Senior  Policy  Advisor  to  the  Assistant 
Administrator,  Office  of  Air  and 
Radiation.  Effective  November  19. 1993. 

Staff  Assistant  to  the  Associate 
Administrator.  Office  of 
Communications.  Education  and  Public 
Affairs.  Effective  November  22.  1993. 

Fann  Credit  Administration 

Congressional  and  Public  Affairs 
Specialist  to  the  Director  of 
Congressional  and  Public  Affairs. 
Effective  October  13. 1993. 

Federal  Communications  Commission 

Special  Assistant  to  the  Director. 
Officer  of  Public  Affairs.  Effective 
October  13. 1993. 

Special  Assistant  to  the  Director. 
Office  of  Legislative  Affairs.  Effective 
November  19,  1993. 

Federal  Labor  Relations  Authority 

Staff  Assistant  to  the  General  Counsel. 
Effective  November  24,  1993. 

Executive  Assistant  to  the  General 
Counsel.  Effective  November  24. 1993. 

General  Services  Administration 

Special  Assistant  to  the 
Commissioner.  Public  Buildings 
Service.  Effective  October  27. 1993. 

Special  Assistant  to  the  Associate 
Administrator  for  Public  Affairs. 
Effective  November  1. 1993. 

International  Trade  Commission 

Staff  Assistant  to  the  Chairman. 
Effective  November  29,  1993. 

National  Archives  and  Records 
Administration 

Supervisory  Public  Affairs  Specialist 
to  the  Archivist  of  the  United  States. 
Effective  November  23, 1993. 

White  House  Liaison  to  the  Archivist 
of  the  United  States.  Effective  November 
29. 1993. 

National  Endowment  for  the  Arts 

Congressional  Liaison  Officer  to  the 
Chairman.  Effective  October  14. 1993. 

Director  of  Public  Affairs  to  the 
Chairman.  Effective  October  21,  1993. 

Secretary  (Typing)  to  the  Chairman. 
Effective  October  21. 1993. 

Special  Assistant  to  the  Chairman. 
Effective  October  21. 1993. 

Director  of  Policy,  Planning  and 
Research  to  the  Chairman.  Effective 
October  27. 1993. 

Director  of  External  Affairs  and  White 
House  Liaison  to  the  Chairman. 
Effective  October  27.  1993. 

Staff  Assistant  to  the  Chairman. 
Effective  November  9. 1993. 

Attorney  Adviser  to  the  Chairman. 
Effective  November  10,  1993. 

Attorney  Adviser  to  the  Chairman, 
National  Endowment  for  the  Arts. 
Effective  November  22, 1993. 


National  Endowment  for  the  Humanities 

Congressional  Liaison  Officer  to  the 
Chairman.  Effective  October  1. 1993. 

Special  Assistant  to  the  Chairman  for 
Institutional  Relations.  Effective 
November  9.  1993 

National  Transportation  Safety  Board 

Special  Assistant  to  the  Member. 
Effective  November  5,  1993. 

Office  of  Management  and  Budget 

Legislative  Assistant  to  the  Director. 
Office  of  Management  and  Budget. 
Effective  October  14. 1993. 

Office  of  National  Drug  Control  Policy 

Special  Assistant  to  the  Director, 
Office  of  National  Drug  Control  Policy. 
Effective  November  1,  1993. 

Office  of  Personnel  Management 

Director  of  International  Affairs  to  the 
Director.  Office  of  Personnel 
Management.  Effective  October  8,  1993. 

Public  Affairs  Specialist  to  the  Deputy 
Director,  Office  of  Communications. 
Effective  October  29, 1993. 

Public  Affairs  Specialist  to  the  Deputy 
Director,  Office  of  Communications. 
Effective  October  29, 1993. 

Securities  and  Exchange  Commission 

Secretary  to  the  Chief  Economist. 
Effective  October  18, 1993. 

Small  Business  Administration 

Special  Assistant  to  the  Regional 
Administrator,  Dallas  Regional  Office. 
Effective  October  27. 1993. 

United  States  Information  Agency 

Special  Assistant  to  the  Director. 
Office  of  Public  Liaison.  Effective 
October  14. 1993. 

Special  Assistant  to  the  Director  of 
Worldnet  Television  and  Film  Service. 
Bureau  of  Broadcasting.  Effective 
November  3. 1993. 

United  States  Trade  and  Development 
Agency 

Special  Assistant  for  Policy  and 
Public  Affairs  to  the  Director  of  the  U.S. 
Trade  and  Development  Agency. 
Effective  October  7, 1993. 

Congressional  Liaison  Officer  to  the 
Director.  Trade  and  Development 
Agency.  Effective  October  22. 1993. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp..  P.218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Depu  ty  Director. 

|FR  Doc.  94-1277  Filed  1-19-94;  8:45  ami 
nUUNG  COOC  «32S-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33466;  File  No.  SR-OTC- 
93-07] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  an  Enhanced  institutional 
Delivery  System 

January  12. 1994. 

On  July  7.  1993.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-93-07)  under  Section 
19lb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  to  enhance  DTC's 
Institutional  Delivery  ("ID")  system. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  October  13, 
1993.2  DTC  received  one  comment 
letter.3  For  the  reasons  discussed  below, 
the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will 
enhance  the  ID  system  by  including 
interactive  options  and  other  new 
features  in  order  to  improve  post-trade 
data  flow  and  to  reduce  costs  to 
participants  and  other  ID  system  users. 
All  new  features  are  optional.  The 
principal  new  features  of  the  enhanced 
ID  system  are  described  below  with  the 
planned  implementation  period  for  each 
feature  indicated  in  parenthesis.  This 
order  approves  the  overall  concept  of 
the  enhanced  ID  system.  DTC  will 
submit  a  proposed  rule  change  under 
section  19(b)(2)  of  the  Act  setting  forth 
the  finalized  rules  and  procedures  for 
each  principal  new  feature.  Each  such 
proposed  rule  change  will  be  submitted 
for  Commission  approval  prior  to 
implementation  of  the  subject  principal 
new  feature. 

1.  Standing  Instructions  Database 
(eariy  1994).  The  Standing  Instructions 
Database  ("SID")  will  be  a  repository  for 
customer  account  and  settlement 
information  furnished  by  institutions, 
agents,  and  broker-dealers.  The 
information  will  include  items  such  as 


'  15  U.S.C  78(b)(1)  (1988). 

'Securities  Exchange  Act  Release  No.  33010 
(October  4. 1993).  58  FR  53007. 

5  Letter  from  Marshall  N.  Carter.  Co-Chairman. 
and  Ronald  W.  Readmond.  Co-Chairman,  U.S. 
Working  Committee  of  the  Croup  of  Thirty 
Clearance  and  Settlement  Project,  to  William 
laenike.  President  and  Chief  Operating  Ofricer.  DTC 
(December  15. 1993).  In  iu  letter,  the  U.S.  Working 
Committee  expresses  its  support  of  DTC's  proposal 
and  asks  DTC  to  survey  its  participants  to 
determine  if  there  is  support  to  extend  the  use  of 
the  ID  system  for  depository  ineligible  issues. 


interested  parties,  the  agent  for  the 
customer,  and  the  agent's  internal 
account  number  for  the  customer.  When 
entering  trade  data  into  the  ID  system, 
a  broker-dealer  can  simply  refer  to  the 
account  designations  in  the  SID,  and  the 
ID  system  automatically  will  add  the 
necessary  associated  detail,  such  as 
customer  name,  agent,  and  interested 
parties  to  the  confirmation.  The  SID  will 
eliminate  the  need  for  the  broker-dealer 
to  maintain  all  such  information  in  its 
internal  records  and  the  need  to  provide 
all  such  information  each  time  that  it 
enters  trade  data  into  the  ID  system. 

2.  Electronic  Mail  Features  (early 
1994).  These  features  will  enable  ID 
system  users  to  send  and  receive 
Notification  of  Order  Execution 
("NOE"),  Institution  Instructions,  and 
Institution  Request  for  Cancellation/ 
Correction.  An  NOE  can  be  sent  by  a 
broker-dealer  to  communicate  the 
details  of  an  order  execution  to  an 
institution.  If  the  institution  accepts  the 
NOE,  the  institution  can  send  the 
broker-dealer  Institution  Instructions 
containing  information,  such  as 
allocations  of  block  trades,  which  is 
needed  by  the  broker-dealer  to  enter 
trade  data  into  the  ID  system  for 
preparation  of  confirmations.  The 
institution  can  send  the  broker-dealer  an 
Institution  Request  for  Cancellation/ 
Correction  when  the  institution 
disagrees  with  a  confirmation  that  the 
institution  has  received  through  the  ID 
system.  Currently,  broker-dealers  and 
institutions  make  telephone  calls  or 
send  facsimile  transmissions  to 
communicate  the  information  which 
will  be  sent  through  these  electronic 
mail  features. 

3.  Interactive  ID  (early  1994).  In 
addition  to  using  the  ID  system  in  the 
current  batch  mode.  ID  system  users 
will  be  able  to  use  the  system 
interactively  with  the  capability  of 
accomplishing  all  ID  system  processing 
within  as  short  a  time  as  a  single 
business  day. 

4.  Matching  (mid  1994).  As  an 
alternative  to  the  current  confirmation 
and  affirmation  processing  in  the  ID 
system,  DTC  will  offer  a  matching 
option.  The  enhanced  ID  system  will 
match  trade  data  received  from  the 
broker-dealer  with  Institution 
Instructions  received  from  the 
institution.  The  results  of  the  matching 
will  be  reported  through  the  distribution 
of  various  output  reports  to  the  broker- 
dealer,  the  agent,  and  the  institution. 

5.  Authorization/Exception 
Processing  and  T-¥5  Reporting  (mid 
1994).  Because  most  unaffirmed  trades 
of  DTC-eligible  securities  eventually 
result  in  book-entry  deliveries  effected 


by  deliver  orders,  the  enhanced  ID 
system  will  enable  the  delivering  parties 
to  ID  system  trades  to  authorize 
automated  settlement  of  unaffirmed 
trades.  In  addition,  delivering  parties 
will  be  allowed  to  authorize  settlements 
of  trades  on  the  settlement  dates  and 
later.  This  feature  will  enable  delivering 
parties  to  take  advantage  of  the 
efficiencies  of  preauthorized  automated 
settlement. 

II.  Discussion 

Section  17A(a)(l)(C)  of  the  Act  sets 
forth  Congress'  findings  that  new  data 
processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient,  effective,  and  safe 
procedures  for  clearance  and 
settlement. <  In  Section  17A(a)(2), 
Congress  directed  the  Commission  to 
facilitate  the  establishment  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.'  Furthermore.  Sections 
17A(b)(3)  (A)  and  (F)  require  that  a 
clearing  agency  be  organized  and  its 
rules  designed  to  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.^  The 
Commission  believes  the  proposed  rule 
change  facilitates  a  more  efficient  and 
effective  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
institutional  trades. 

Furthermore,  the  Commission  in  its 
order  adopting  Rule  15c6-l,  which 
establishes  three  business  days  as  the 
standard  settlement  timeframe  for 
broker-dealer  trades  effective  June  1, 
1995,  stated  that  implementation  of  an 
interactive  ID  system  is  a  critical 
building  block  that  must  be  in  place 
before  the  settlement  cycle  can  be 
shortened. 7  The  Commission  believes 
that  approving  the  overall  interactive  ID 
concept  is  an  important  step  that  will 
help  to  provide  the  framework  for  a 
shortened  settlement  cycle  and  all  the 
benefits  that  are  derived  therefrom. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder. 


<15U.S.C.  78q-l(a)(l)(C). 

MS  use.  78q-l(a)(2). 

•  15  use.  78q-l(b)(3)  (A)  and  (F). 

'  For  a  detailed  description  and  discussion  of 
Rule  15c6-l.  refer  to  Securities  and  Exchange 
Commission  Release  Nos.  33-7022.  34-33023,  and 
IC-19768  (October  13. 1993).  58  FR  52891  (File  No. 
57-5-93)  (order  adopting  Rule  15c6-l). 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stocit  Exchange, 
Inc. 

January  13, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Aktiebolaget  Svensk  Exportkredit 
Exch.  Pfd.  Cap.  Securities  (File  No.  7- 
11827) 
ICF  Kaiser  International.  Inc. 
Common  Stock.  $.01  Par  value  (File  No.  7- 
11828) 
JP  Realty.  Inc 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11829) 
ServiceMaster  LP 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11830) 
Statesman  Group,  Inc 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-11831) 
Amway  Asia  Pacific.  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11832) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
secxirities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appHcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-1282  Filed  l-l»-94;  8:45  am) 
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[Release  No.  34-33476;  File  No.  SR-Amex- 
93-33] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  1  to,  a  Proposed 
Rule  Change  Relating  to  Increasing 
AUTO-EX  Eligibility  for  Japan  Index 
Options 

January  13, 1994. 
I.  Introduction 

On  November  4, 1993,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
increase,  from  20  to  99  contracts,  the 
size  of  the  orders  for  Japan  Index 
("JPN")  options  that  are  eligible  for 
execution  through  the  Exchange's 
automated  execution  system  ("AUTO- 
EX"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33293 
(December  6, 1993),  58  FR  65409 
(December  14, 1993).  No  comments 
were  received  on  the  proposed  rule 
change.' 

n.  Description  of  AUTO-EX 

In  December  1985,  the  Amex 
implemented  a  pilot  program  to  initiate 
the  AUTO-EX  system,  which  provided 
for  the  automatic  execution  of  options 
contracts.*  Since  that  time,  AUTO-EX 
has  been  expanded  to  include  all  equity 
and  stock  index  options  traded  on  the 
Amex.s  AUTO-EX  is  an  automated 
system  that  executes  public  customer 
market  and  marketable  limit  orders «  in 


>  15  U.S.C  78s(b)(l)  (1988). 

J  17  CFR  240.19b-4  (1993). 

'The  proposal  was  amended  on  )anuary  3. 1994 
to  clarify  that  an  expansion  of  the  AUTO-EX  order 
•ligibility  size  to  99  contracts  for  )PN  options  would 
require  a  corresponding  expansion  of  the  AMOS 
order  eligibility  size  to  99  contracts.  Letter  form 
Claire  P.  McCrath.  Managing  Director  and  SpecUl 
Counsel,  Derivative  Securities,  Amex,  to  Richard 
Zack,  Braitch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  January  3, 1994  ("Amcndmt^nt 
No.  1"). 

*  The  AIJTO-EX  pilot  program  initially  only 
provided  for  the  automatic  execution  of  options  on 
the  Amex's  Major  Market  Index.  Securities 
Exchange  Act  Release  No.  22610  (November  8, 
1985),  50  FR  47480  (November  18.  1990).  The  pilot 
was  approved  on  a  permanent  basis  in  August  1986. 
Se<:urities  Exchange  Act  Release  No.  23544  (August 
20,  1986).  51  FR  30601  (August  27.  1986). 

'  See  e.g.  Securities  Exchange  Ad  Release  Nos. 
25996  (August  15,  1988),  53  FR  31779  (August  19. 
1988)  and  23573  (August  28.  1986),  51  FR  31889 
(September  5, 1986). 

«  A  market  order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  most  advantageous  price 
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options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
Automatic  Amex  Options  Switch 
C'AMOS")  system. 

AMOS  is  an  electronic  order  routing 
system  which  transmits  market  and 
marketable  limit  orders  of  up  to  30 
contracts  7  and  related  administrative 
messages  from  member  firms  directly  to 
the  specialist  on  the  Exchange  floor  via 
printers  at  each  trading  post.  After 
arriving  at  the  appropriate  specialist's 
post,  the  order  must  be  executed  either 
automatically  through  AUTO-EX,  or 
printed  out  and  executed  manually 
against  an  order  on  the  book,  the 
specialist  principal,  or  one  or  more 
brokers  or  traders  in  the  crowd.  Whfen 
the  order  is  executed,  the  system 
transmits  related  execution  reports  and 
responses  to  administrative  inquiries 
directly  back  to  the  member  firm  from 
the  specialist  via  mark  sense  card  input. 

Each  specialist  in  an  AUTO-EX 
eligible  option  is  automatically  signed 
onto  the  system  from  the  moment  the 
system  is  activated  and  remains  a 
participant  until  the  system  is  turned 
off.  Registered  Options  Traders 
("ROTs")  participate  on  the  system  on 
a  voluntary  basis. 

III.  Description  of  the  Proposal 

The  current  proposal  increases 
AUTO-EX  eligibility  for  JPN  options 
from  20  to  99  contracts."  In  addition,  the 
proposal  requires  that  the  AMOS  order 
eligibility  size  be  expanded  from  30  to 
99  contracts  for  JPN  options. 

Under  the  proposal,  each  order  for 
JPN  options  will  be  split  into 
individuals  units  of  10  contracts  per 
unit.  Participants  on  the  AUTO-EX 
wheel  will  then  be  assigned  10  contracts 
per  transaction.  If,  however,  there  are 
fewer  participants  on  the  wheel  than  the 
number  of  10-contract  units,  those 
participants  will  receive  additional  10- 
contract  units  until  the  entire  order  is 
filled.  Ahhough  participation  on  the 
AUTO-EX  system  is  voluntary  for  ROTs, 
participation  for  Amex  specialists  is 


obtainable  after  the  order  is  represented  in  the 
trading  crowd.  A  marketable  limit  order  is  an  order 
to  buy  or  sell  a  stated  amount  of  a  security  at  a 
speciTied  price  or  at  a  better  price  if  obtainable,  after 
the  order  is  represented  in  the  trading  crowd. 
entered  at  a  time  when  the  market  is  trading  at  or 
better  than  the  specifled  price. 

'The  Amex  has  filed  a  proposal  to  increase  the 
order  eligibility  size  for  AMOS  to  50  contracts.  See 
Securities  Exchange  Act  Release  No.  32882 
(September  14. 1993).  58  FR  49336  (September  22. 
1993). 

•The  JPN  is  a  price-weighted,  broad  market  index 
based  on  210  Japanese  stocks  traded  on  th«  Tokyo 
Slock  Exchange.  JPN  options  were  approved  for 
trading  on  the  Amex  in  September  1990.  See 
Securities  Exchange  Act  Release  No.  2847S 
(.September  27.  1990).  55  FR  40492  (October  3. 
1990). 


mandatory,  which  ensures  that  orders 
entered  into  the  AUTO-EX  system  will 
be  executed.^ 

rv.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  section 
11  A. 10  The  Commission  believes  that 
enhancing  the  AUTO-EX  system  to 
provide  for  the  automatic  execution  of 
larger  customer  orders  in  JPN  options 
will  provide  for  more  efficient  handling 
and  reporting  of  orders  in  JPN  options, 
thereby  improving  order  processing  and 
turnaround  time. 

In  addition,  the  Commission  believes 
that  increasing  the  order  eligibility  size 
from  20  to  99  contracts  for  JPN  options 
can  benefit  the  investing  public  by 
facilitating  the  execution  of  orders  that 
have  been  routed  through  the  Amex's 
AMOS  system.  The  Commission 
believes  that  this  increase  in  the  number 
of  contracts  that  can  be  executed 
through  AUTO-EX  enhances  the 
Exchange's  ability  to  process 
transactions  expeditiously  and 
effectively.  Further,  the  Commission 
believes  that  increasing  the  size  of 
orders  eligible  for  execution  through 
AUTO-EX  should  increase  overall 
AUTO-EX  order  flow  and  extend  the 
system's  benefits,  such  as  increased 
order  routing  efficiencies,  to  more  Amex 
member  firms  and  customers. 

The  Commission  also  believes  that  the 
expansion  of  the  AMOS  order  eligibility 
size,  from  30  to  99  contracts,  for  JPN 
options  is  appropriate  given  the  close 
operating  relationship  between  the 
AUTO-EX  and  AMOS  systems.  Since 
the  AUTO-EX  automatic  execution 
system  interlocks  with  the  AMOS 
automatic  order  routing  system,  the 
Exchange  believes  that  the  contract  limit 
for  both  systems  must  be  the  same  for 
these  two  systems  to  operate  efficiently 
and  effectively.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  the  Act  to  expand  the  order  routing 
capabilities  of  AMOS  to  accommodate 
the  greater  order  execution  efficiencies 
obtainable  through  the  expansion  of 
AUTO-EX. 

Finally,  the  Commission  believes  that 
increasing  the  size  of  the  orders  eligible 
for  execution  through  AUTO-EX  (and 
order  routing  through  AMOS)  for  JPN 


"Telephone  conversation  between  Claire  P. 
McGrath,  Managing  Director  and  Special  Counsel. 
Derivative  Securities.  Amex.  and  Monica  C 
Michelizzi.  Staff  Attorney,  Division  of  Market 
Regulation.  Commission,  on  January  3.  1994. 

">15  L'.S.C  78f  and  78k-l  (1988). 


options  will  not  expose  the  Amex's 
options  markets  or  equity  markets  to  an 
operational  breakdown.  Specifically,  the 
Commission  believes  that  the  increase 
in  order  size  eligibility  will  not  have  a 
negative  impact  on  the  capacity  of  the 
Exchange's  AMOS  and  AUTO-EX 
systems. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
merely  provides  for  the  corresponding 
increase  in  the  order  size  eligibility  for 
AMOS.  Because  any  order  automatically 
executed  through  AUTO-EX  is  first 
entered  on  the  AMOS  order  routing 
system,  the  order  size  eligibility  for  both 
AMOS  and  AUTO-EX  must  be 
consistent  to  permit  the  efficient 
execution  of  orders  in  JPN  options.  The 
Commission  believes  that  the 
corresponding  increase  in  the  AMOS 
order  eligibility  size  is  a  necessary  part 
of  the  Amex  proposal  to  increase  the 
AUTO-EX  order  eligibility  size  and, 
thus,  raises  no  new  issues.  Accordingly, 
the  Commission  believes  it  is  consistent 
with  sections  6(b)(5)  of  the  Act  to 
approve  the  proposal  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposal.  Persons  making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  10, 1994. 
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management  had  made  the  following 
determinations: 

•  There  has  been  a  showing  by  the 
FRBNY  of  a  legitimate  need  for  such 
data,  related  to  its  market  surveillance 
function. 

•  Any  data  provided  by  GSCC  will  be 
used  solely  for  market  surveillance 
purposes. 

•  The  informational  request  is  made 
in  writing  and  with  sufficient 
specificity. 

•  If  the  data  is  specific  to  a  particular 
member,  the  member  has  been  notified 
of  the  request  and  has  been  given  the 
opportunity  to  present  to  GSCC  any 
objections  to  the  request.  (This 
prerequisite  will  not  apply  if  valid  legal 
process  prohibits  GSCC  from  informing 
the  member  of  the  request  for  data.) 

•  If  the  data  is  specific  to  a  particular 
member,  there  has  been  a  showing  by 
the  FRBNY  that  it  has  unsuccessfully 
attempted  to  obtain  the  data  directly 
from  the  member.  (This  prerequisite 
will  not  apply  if  valid  legal  process 
prohibits  FRBNY  from  contacting  the 
member  regarding  the  request  for  data.) 

II.  Description  of  the  Proposal  As 
Amended 

GSCC  Rule  29,  as  amended,  would 
allow  GSCC  to  release  clearing  data  to 
the  FRBNY  for  market  surveillance 
purposes.  GSCC  and  the  FRBNY  have 
entered  into  an  agreement  that  will 
govern  the  release  of  information  to  the 
FRBNY.  The  agreement  provides  that 
the  FRBNY  will  maintain  member 
specific  information  in  confidence, 
subject  to  certain  exceptions.  The 
FRBNY  may  share  GSCC  data  with  the 
members  of  the  Interagency  Working 
Group  on  Market  Surveillance.*  The 
FRBNY  also  can  release  GSCC  data  as 
required  by  law. 

The  FRBNY  has  agreed  to  follow 
certain  procedures  should  third  parties 
attempt  to  obtain  the  release  of  GSCC 
data  through  the  FRBNY.  If  the  FRBNY 
is  presented  with  a  request  under  the 
Freedom  of  Information  Act  ("FOIA"),6 
the  FRBNY  will  decline  requests  for 
member  specific  information  to  the 
extent  that  the  information  is  exempt 
from  FOIA.  If  the  FRBNY  determination 
under  FOIA  is  appealed,  the  FRBNY 
will  notify  GSCC  to  permit  GSCC  to 
raise  an  objection.  If  the  information  is 


'The  Interagency  Working  Group  on  Market 
Surveillance  is  composed  of  representatives  from 
the  FRBNY.  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  United  States  Department  of 
the  Treasury,  the  Commission,  and  the  Commoditv 
Futures  Trading  Commission.  The  FRBNY  will 
provide  each  member  of  the  working  group  with  a 
copy  of  the  agreement  with  GSCC  and  request 
confirmation  that  the  other  members  will  follow  the 
procedures  contained  in  that  agreement. 

»  5  U.S.C.  552  (Supp.  I  1993). 


requested  under  a  subpoena  or  other 
form  of  legal  process,  the  FRBNY  will 
notify  GSCC.  if  not  prohibited  by  law. 
The  FRBNY.  however,  will  make  its 
own  determination  whether  it  is 
required  to  comply  with  the  disclosure 
request  under  the  subpoena. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (i  ) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-93-05  and 
should  be  submitted  by  February  10, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-1278  Filed  1-19-94;  8:45  am] 
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[Retoas«  No.  34-33463;  File  No.  SR-44SCC- 
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Setf-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Buy-Ins 

January  12. 1994. 

On  September  1, 1993,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
under  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  a* 
proposed  rule  change  (File  No.  SR- 
NSCC-93-13)  relating  to  buy-ins.  The 
Commission  published  notice  of  this 
proposed  rule  change  in  the  Federal 
Register  on  December  2, 1993.2  No 
public  comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
the  timing  under  which  a  buy-in  of  a 
security  settling  in  NSCC's  Continuous 
Net  Settlement  ("CNS")  system  may  be 
executed  under  NSCC's  rules.  This 
change  conforms  buy-in  execution 
practices  for  exchange-listed  CNS  trades 
and  buy-in  execution  practices  for  over- 
the-counter  ("OTC")  CNS  trades. 

An  NSCC  member  that  has  a  long 
position  {i.e.,  the  member  is  entitled  to 
receive  a  number  of  units  of  a  CNS 
security)  at  the  end  of  any  day  may 
submit  a  buy-in  notice  to  NSCC.  The 
day  the  buy-in  notice  is  submitted  is 
"N."  If  a  position  subject  to  a  buy-in 
remains  unfilled  after  the  evening 
allocation  '  on  N+1  [i.e.,  the  day  after 
the  buy-in  notice  is  submitted  to  NSCC), 
NSCC  will  issue  retransmittal  notices 
during  the  morning  of  N+1  to  a  number 
of  members  that  have  short  positions 
[i.e.,  members  obligated  to  deliver  a 
number  of  units  of  CNS  securities).  The 
quantity  of  securities  spe<:ified  as  owing 
on  a  retransmittal  notice  is  the  short 
member's  buy-in  liability.*  NSCC's  niles 
currently  provide  that  if  a  short  member 


"15U.S.C.  78s(b)(1)(l9«8). 

'Securilifis  Exchange  Act  Release  No.  332>ja 
(November  24.  1993).  58  FR  63602. 

<  NSCC's  daily  processing  cycle  commences  in 
the  evening  and  includes  an  evening  cycle  which 
runs  from  6  p.m.  until  8  a.m.  the  following  morning 
and  a  day  cycle  which  runs  from  8:30  a.m.  until  2 
p.m.  Telephone  conversation  between  Karen  L. 
Saperstein.  Vice  President/Director  of  Legal  and 
Associate  General  Counsel,  NSCC,  and  Jerry  W. 
Carpenter.  Branch  Chief,  and  Richard  C.  Strasser. 
Attorney.  Division  of  Market  Regulation, 
Commission  (August  4.  1993). 

<The  buy-in  liability  of  a  member  will  not  exceed 
the  buy-in  position  or  the  total  short  position  of  the 
n-.pmlwr.  NSCC  Procedures.  Section  vn.  J. 


has  not  satisfied  its  buy-in  liability  by 
the  end  of  the  evening  allocation  on  the 
day  after  it  receives  a  retransmittal 
notice  from  NSCC  (i.e.,  on  N+2),  it  is 
subject  to  a  buy-in.s 

While  buy-ins  executed  as  floor  trades 
may  be  executed  at  any  time  on  N+2, 
under  the  rules  of  the  National 
Association  of  Securities  Dealers 
("NASD"),  buy-ins  executed  as  OTC 
trades  cannot  be  executed  until  2;3Q 
p.m.  on  N+2.  The  proposed  rule  change 
amends  NSCC's  rules  so  that  a  short 
member's  buy-in  liability  may  be 
satisfied  up  to  the  completion  of  the  day 
cycle  on  N+2  (i.e.,  2  p.m.)  instead  of  up 
to  the  completion  of  the  evening  cycle 
on  N+2  [i.e..  8  a.m.).  Extending  the  time 
during  which  a  member  may  satisfy  its 
buy-in  liability  from  the  end  of  the 
evening  cycle  to  the  end  of  the  day  cycle 
will  have  the  practical  effect  of 
conforming  the  timing  for  the  execution 
of  buy-ins  involving  exchange-listed 
securities  and  OTC  securities. 

II.  Discussion 

The  Commission  believes  that  NSCC's 
proposal  is  consistent  with  the  Act  and 
in  particular  with  Section  17A(b)(3)(F) 
thereunder.*  That  section  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
adopting  Section  17A  of  the  Act, 
Congress  found  that  the  development  of 
uniform  standards  and  procedures  for 
clearance  and  settlement  will  reduce 
unnecessary  costs  and  will  increase  the 
protection  of  investors  and  persons 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.'  In  this  regard. 
Congress  directed  the  Commission  to 
use  its  authority  under  the  Act  to 
facilitate  the  establishment  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions." 

By  conforming  the  buy-in  execution 
practices  for  trades  of  exchange-listed 
securities  with  those  for  trades  of  OTC 
securities,  NSCC's  proposal  appears  to 
be  consistent  with  NSCC's  requirements 
under  the  Act  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Moreover,  the  move 
toward  uniform  buy-in  procedures  for 


>  A  member's  buy-in  liability  may  be  satisfied  by 
the  actual  settlement  of  the  short  position,  which 
may  require  a  deposit  of  securities.  NSCC 
Procedures,  Section  VID,  |. 

«  15  U.S.C.  78q-l (b)(3)(F)  (1988). 

'  15  U.S.C  78q-l(a)(l)(D)  (1988). 

•  15  U.S.C.  78q-l(a)(2)(A)(i)  (1988). 


exchange-listed  and  OTC  securities  is 
consistent  with  the  Commission's 
Congressional  directive  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
through  the  development  of  uniform 
standards  and  procedures. 

The  amended  rule  will  give  members 
with  short  positions  the  opportunity  to 
meet  their  delivery  obligations  by 
delivering  shares  during  the  day  cycle 
on  N+2  without  being  subject  to  buy-in 
liability.  Currently,  such  deliveries 
cannot  be  used  to  mitigate  a  member's 
buy-in  liability.  This  limitation  was 
instituted  because  in  the  past  members 
with  long  positions  had  no  way  of 
knowing  whether  deliveries  were  made 
during  the  day  cycle  in  fulfillment  of 
buy-in  liabilities  and  therefore,  to  allow 
day  cycle  deliveries  to  mitigate  buy-in 
liabilities  would  have  placed  long 
members  at  risk  if  those  members 
executed  buy-ins.  This  limitation  now 
may  be  removed  because  all  NSCC 
members  currently  have  access  to  The 
Depository  Trust  Company's  Participant 
Terminal  System  which  allows  them  to 
monitor  deliveries  made  to  NSCC 
during  the  day  cycle. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  Section  17A 
thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-93-13)  be,  and  hereby  is, 
approved. 

For  tJie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. >o 

Margaret  H.  McFarlaod, 

Deputy  Secretary. 

jFR  Doc.  94-1279  Filed  1-19-94;  8:45  am) 

BILUNC  COOC  K>10-01-M 


[Release  No.  34-33474;  File  No.  SR-NYSE- 
93-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Fingerprint  Processing  Fees 

January  13,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  December  27, 1994. 


•IS  U.S.C.  78s(b)(2)  (1988). 

I0  17  CFR  200.3O-3(a)(l2)  (1993). 
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Exchange  fee  of  $1.50  is  not  being 
increased). 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
section  6(b)(4)  of  the  Act  that  an 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b— 4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-93-52  and  should  be 
submitted  by  February  10. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-1339  Filed  1-19-94;  8:45  ami 
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[Release  No.  34-33475;  P\\«  No.  SR-NYSE- 
93-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Specialist 
Combination  Review  Policy 

January  13.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78S(b)(l).  notice  is 
hereby  given  that  on  December  3. 1993. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  Exchange's  Specialist  Combination 
Review  Policy.  The  full  text  of  the 
Policy  is  available  at  the  NYSE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included, 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
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Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  Policy  is  to  ensure 
that  the  Exchange  maintains  a  uniform 
process  for  reviewing  specialist  unit 
combinations  that  might  result  in  levels 
of  concentration  that  could  be 
detrimental  to  the  Exchange's  operation 
of  a  marketplace. 

The  Policy  requires  Exchange 
approval  of  proposed  specialist  unit 
combinations.  In  any  instance  where  a 
proposed  combination  will  result  in  a 
specialist  unit  accounting  for  more  than 
five  percent  of  any  "concentration 
measure,"!  as  defined  in  the  Policy,  the 
Exchange's  Quality  of  Markets 
Committee  (the  "Committee")  is 
required  to  conduct  a  review  of  the 
proposed  combination.  This  review 
includes  an  analysis  of  specialist 
performance  and  market  quality  in  the 
stocks  subject  to  the  proposed 
combination.  The  Committee  looks  at 
the  effects  of  the  proposed  combination 
in  terms  of  strengthening  the  capital 
base  of  the  new  unit,  minimizing  the 
potential  for  financial  failure  of  the  unit 
and  maintaining  or  increasing 
operational  efficiencies  within  the  unit. 
The  Committee  also  considers  the 
proposed  unit's  commitment  to  the 
Exchange  market  and  the  effect  of  the 
proposed  combination  on  overall 
concentration  of  specialist 
organizations. 

where  a  proposed  combination  would 
result  in  a  specialist  unit  which 
accounts  for  more  than  ten  percent  of  a 
concentration  measure,  the  primary 
consideration  during  the  Committee's 
review  is  the  effect  of  the  proposed 
combination  on  overall  concentration  of 
specialist  units.  If  the  new  unit  accounts 
for  more  than  ten  percent,  but  less  than 
or  equal  to  155,  of  a  concentration 
measure,  the  Policy  requires  the 

Proponents  of  the  combination  to  prove, 
y  a  preponderance  of  the  evidence,  that 
the  proposed  combination: 

(ij  Would  not  cause  detrimental 
concentration  to  the  Exchange  and  its 
markets; 

(ii)  Would  foster  competition  among 
specialist  units;  and 


<  The  concentration  measures  include  specialist 
share  of: 

•  listed  comnion  stocks 

•  the  250  most  active  listed  stocks 

•  total  share  volume  of  stock  trading  on  the 
Exchange 

•  total  dollar  value  of  stock  trading  on  the 
Exchange 


(iii)  Would  enhance  the  performance 
of  the  constituent  speciaUst  unit  and  the 
quality  of  the  markets  in  the  stocks 
involved. 

The  Policy  also  requires  the 
proponents  of  any  combination  greater 
than  ten  percent,  but  less  than  or  equal 
to  15%,  to  prove,  by  a  preponderance  of 
the  evidence,  that  the  proposed 
combination,  if  approved,  is  otherwise 
in  the  public's  interest. 

Where  the  proposed  combination 
would  result  in  a  speciaHst  unit  which 
accounts  for  greater  than  15%  of  a 
concentration  measure,  the  Policy 
requires  the  proponents  of  the 
combination  to  provide  clear  and 
convincing  evidence  of  the  factors 
stated  in  (i)  through  (iii)  above.  The 
proponents  of  the  combination  would 
also  be  required  to  provide  clear  and 
convincing  evidence  that  the  proposed 
combination  is  otherwise  in  the  public's 
interest. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
not  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
written  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  oftier  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  Invited  to 
submit  written  data,  views  and 
argiiments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  vkritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
45  and  should  be  submitted  by  February 
10, 1994. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

|FR  Doc.  94-1340  Filed  1-19-93;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

January  13,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Ckjrestates  Financial  Corporation 

Common  Stock.  Sl.OO  Par  Value  (File  No. 
7-11825) 
Crompton  &  Knowles  Corporation 

Common  Stock,  $.01  Par  Value  (File  No.. 
7-11826) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  3.  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PTC  Rule  2,  Article 
ni  to  restrict  intraday  payments  of  P&I 
from  PTC  to  its  participants  and  limited 
purpose  participants,  to  the  amount  of 
funds  from  collected  P&I  payments 
available  to  PTC  at  such  time. 

PTC's  Rules  and  Procedures  formerly 
provided  that  PTC  disburse  P&I  on 
securities  deposited  at  PTC  by  means  of 
a  credit  to  the  Participant's  applicable 
account  cash  balance.  As  a  result,  a 
participant  would  receive  available 
funds  in  the  amount  of  the  P&I,  net  of 
any  account  debits  and^or  credits,  at  the 
end  of  the  day  as  part  of  the  settlement 
payment  process. 

PTC's  rules  were  amended  on 
November  2, 1993  z  to  eliminate  the 
requirement  that  P&I  be  disbursed  by 
means  of  a  credit  to  a  participant's  cash 
balance,  to  permit  PTC  to  make  payment 
of  P&I  either  by  intraday  Fedwire 
transfer  of  immediately  available  funds 
or  by  means  of  a  credit  to  the  applicable 
cash  balance,  as  FTC  deems  advisable 
from  time  to  time.  In  the  order 
approving  the  proposed  rule  change  on 
a  temporary  basis  until  April  30,  1994, 
the  Commission  required  PTC  to  limit 
intraday  disbursement  of  P&I  to  the 
amount  of  collected  and  available  P&I 
payments,  on  the  basis  that  funds 
available  to  PTC  for  P&I  disbursement 
from  other  sources,  such  as  PTC's  own 
funds,  the  cash  portion  of  the 
mandatory  deposits  to  the  participant's 
fund,  borrowed  funds  secured  by  the 
P&I  receipts  or  by  the  securities  portion 
of  the  mandatory  deposits  to  the 
participant's  fund,  and  PTC  capital, 
should  be  available  if  required  to 
achieve  end-of-day  settlement.  The 
purpose  of  this  proposed  rule  change  is 
to  incorporate  that  restriction  explicitly 
into  PTC's  Rules. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  orderly 
disbursement  of  P&I  funds  to 
participants  and  the  preservation  of 


2  Securities  Exchange  Act  Release  No.  33132 
(November  2.  1993),  56  FR  S9S01. 


alternate  sources  of  funds  to  achieve 
settlement,  facilitates  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  and  promotes 
the  safeguarding  of  securities  and  funds 
in  PTC's  custody  and  control. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  comp)etition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  comments 
from  participants  or  other  interested 
parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Corainents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  i 

Commission  and  any  person,  other  tlian  . 
those  that  may  be  withheld  from  the  i 
public  in  accordance  with  the  • 

provisions  of  5  U.S.C  552,  will  be  i 

available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
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office  of  PTC.  All  submissions  should 
refer  to  File  Number  SR-PTC-93-05 
and  should  be  submitted  by  February 
10. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-1280  Filed  1-19-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pniladelphia  Stock  Exchange. 
Inc. 

January  13.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

ICF  Kaiser  International.  Inc.. 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-1183:0. 
Cinipo  Casa  Autry  S.A.  De  C.V., 
American  Depositary  Shares  (File  No.  7- 
11834). 
Wiser  Oil  Company, 
Common  Stock,  S3.00  Par  Value  (File  No. 
7-11835). 
Emerging  Market  Infrastructure  Fund,  Inc., 
Common  Slock,  $.001  Par  Value  (File  No. 
7-11836). 
Aprogenex.  Inc.. 
Common  StfK:k,  S.001  Par  Value  (File  No. 
7-11837). 
Kuninklijke  Ahold  NV, 
American  Depositary  Shares  each 
represent ing  one  Ordinary  Share  NLG 
1.25  Par  Value  (File  No.  7-11838). 
Coreslafos  Financial  Corporation, 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11839). 
Salomon  Brothers  Worldwide  Income  Fund, 
Inc., 
Ck)mnion  Stock,  $.01  Par  Value  (File  No.  7- 
118-10). 
Schroder  Asian  Growth  Fund,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11841). 
San  Diego  Cas  &  Electric  Co..  * 

Preferred  Stock  (File  No.  7-11842). 
Coastcast  Corporation, 
(x)mmon  Stock,  $.01  Par  Value  (File  No.  7- 
11843). 
J&L  Sjjecialty  Steel,  Inc.. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11844). 
Amway  Asia  Pacific  Ltd., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11845). 
Home  Holding,  Inc., 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-11846). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upoo 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

iFR  Doc.  94-1284  Filed  1-19-94:  8:45  ami 
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[Release  No.  34-33467;  File  No.  SR-OCC- 
92-09] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  ttie  Acceptance  of 
Depository  Receipts  and  Escrow 
Receipts 

January  12, 1994. 

On  March  17.  1992,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  a 
proposed  rule  change  to  establish  a 
consistent  policy  for  the  acceptance  of 
depository  receipts,  escrow  receipts, 
and  letters  of  credit.  On  April  21.  1992. 
notice  of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.2  No  comments  were  received. 
This  order  approves  the  proposal. 

I.  Description 

Depository  receipts  and  escrow 
receipts  are  issued  by  approved  banks, 
trust  companies,  or  depositories 
(collectively  referred  to  as  "depository" 
or  "depositories")  to  acknowledge  that 
the  issuing  depository  is  holding 
securities  either  for  the  benefit  of  OCC 
or  for  the  benefit  of  the  depositing 


clearing  member.  Clearing  members 
may  submit  depository  receipts  in 
fulfillment  of  their  margin  and  clearing 
fund  obligations.  Clearing  members  may 
submit  escrow  receipts  in  fulfillment  of 
their  margin  obligations. 

The  proposed  rule  change  establishes 
a  policy  under  which  OCC  will  not 
accept  a  depository  receipt  or  an  escrow 
receipt  issued  by  a  depository  if  such 
depository,  a  parent,  or  an  affiliate  has 
a  20%  or  greater  equity  interest  in  the 
total  capital  of  the  clearing  member 
making  the  deposit  or  for  whose  account 
such  a  deposit  is  being  made. 3  The 
policy  will  apply  to  depository  receipts 
and  escrow  receipts  issued  by  both  U.S. 
and  foreign  depositories.  If  OCC 
determines  that  a  depository  has  a  20% 
or  greater  interest  in  the  total  capital  of 
a  submitting  clearing  member,  the 
clearing  member  will  not  be  able  to  use 
the  collateral  services  of  the  depository. 
However,  such  a  prohibition  will  not 
prevent  the  depository  from  providing 
collateral  services  to  other  OCC  clearing 
members  with  whom  the  depository 
does  not  have  such  interests. 

II.  Discussion 

The  Commission  believes  that  OCC's 
proposed  rule  change  is  consistent  with 
the  Act  and  particularly  with  section 
17A.«  Sections  17A(b)(3)  (A)  and  (F)  of 
the  Art  require  that  each  registered 
clearing  agency  must  be  organized  and 
its  niles  must  be  designed  to  assure  the 
safeguarding  of  funds  and  securities 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. 5  As  discussed  below,  the 
Commission  believes  that  OCC's 
proposal  is  consistent  with  this 
requirement. 

OCC  states  in  its  filing  that  there 
appears  to  be  a  growing  trend  of 
common  ownership  between 
depositories  and  broker-dealers.  OCC 
believes  that  it  is  exposed  to 
unreasonable  credit  risks  when  there  is 
a  close  affiliation  between  a  depository 
and  a  clearing  member  that  is  using  the 
depository  receipt  and  escrow  receipt 
services  of  the  depository.  In  response 
to  this  trend  and  to  reduce  its  credit  risk 
exposure.  OCC  filed  this  proposal. 

Currently.  OCC  will  not  accept  as 
margin  a  letter  of  credit  for  the  account 
of  a  clearing  member  in  which  the 
issuing  institution,  a  parent,  or  an 


'15U.S.C78»(b)(l)(19»8). 
2  Securities  Exchange  Act  Release  No.  305S4 
(April  14.  1992.  57  FR  14608. 


3  The  proposal  will  add  an  interpretation  to  each 
of  the  following  by-laws  and  rules:  By-Laws  Article 
Vin.  Section  3  (forms  of  clearing  fund  contribution): 
Rule  604  (forms  of  acceptable  niargin):  Rule  610 
(deposit  of  underlying  security  as  margin):  Rule  613 
(escrow  receipt  depository  program);  and  Rule  1801 
(deposits  of  index  option  escrow). 

«15U.S.C78<i-l. 

» 15  U.S.C.  78q-l(bM3)  (A)  and  (F). 
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(together  with  each  series  of  the  Cowen 
Funds,  Inc  described  below,  the 
"Funds")  and  Cowen  &  Company 
("Cowen"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  a  conditional 
exemption  from  sections  2(a)(32), 
2(al(35),  18(f).  18(g).  18(i).  22(c).  and 
22(d)  of  the  Act.  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  certain  open- 
end  management  investment  companies 
to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  assess  and. 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FILING  DATES:  The  application  was  filed 
on  .April  19.  1993,  and  amended  on 
November  9,  1993  and  January  6,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  7.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants.  Financial  Square.  New- 
York.  New  York  10005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos.  Senior  Attorney,  at 
(202)  272-2190.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Cowen  Fimds, 
Inc.  consists  of  multiple  series:  Cowen 
Opportunity  Fund.  Cowen  Special 
Value  Ftmd,  Cowen  Intermediate  Fixed 
Income  Fund,  and  Cowen  Tradition 


Fixed  Income  Fund.  Each  Fund  has 
entered  into  an  investment  management 
agreement  with  Cowen  under  which 
Cowen  Asset  Management,  a  division  of 
Cowen,  provides  management  and 
investment  advisory  services  to  the 
Funds.  Each  Fund  has  also  entered  into 
a  distribution  agreement  with  Cowen 
under  which  Cowen  acts  as  principal 
underwriter  for  each  Fund.  Cowen  Asset 
Management  is  referred  to  herein  as  the 
"Adviser"  and  Cowen  as  the 
"Distributor." 

2.  Currently,  four  of  the  Funds 
(Cowen  Income  &  Growth  Fund,  Inc., 
Cowen  Opportunity  Fund.  Cowen 
Intermediate  Fixed  Income  Fund,  and 
Cowen  Tradition  Fixed  Incon'.e  Fund) 
offer  their  shares  at  net  asset  vaiie  plus 
a  front-end  sales  load.  Two  of  the  Funds 
(Cowen  Standby  Reserve  Fund,  Inc.  and 
Cowen  Standby  Tax-Exempt  Reserve 
Fund,  Inc.)  are  money  market  funds  (the 
"Money  Market  Funds")  and  issue  their 
shares  at  net  a-sset  value  without  the 
imposition  of  any  sales  charges. 

3.  Applicants  request  that  any  order 
issued  concerning  this  application  also 
apply  to  shares  of  any  future  open-end 
investment  company  regi.stered  under 
the  Act  that  is  advised  by  the  Adviser 
and  whose  principal  underwriter  is  (1) 
Cowen  or  (2)  any  i>erson  controlling, 
controlled  by  or  under  common  control 
with  Cowen  and  whose  shares  are 
identical  in  all  material  respects  to  those 
described  in  the  application. 

4.  Applicants  seeK  relief  to  implement 
a  dual  distribution  system.  Under  this 
system,  each  of  the  Funds  may  offer 
investors  the  option  of  purchasing 
shares  subject  to  a  conventional  front- 
end  sales  load  and  possibly  a  service  fee 
(the  "Front-End  Load  Option")  or 
subject  to  a  CDSC  and  distribution  and 
service  fees  (the  "Deferred  Option").  In 
addition,  under  the  dual  distribution 
system,  applicants  may  from  time  to 
time  create  one  or  more  additional 
classes  of  shares. 

5.  Under  the  Front-End  Load  Option, 
investors  would  purchase  shares 
designated  as  Class  A  at  the  then  current 
net  asset  value  plus  a  front-end  .sales 
load.  In  addition.  Class  A  shareholders 
of  certain  Funds  may  be  assessed  a 
"service  fee"  under  a  rule  12b-l  plan  at 
an  annual  rate  of  up  to  .25%  of  the 
average  daily  net  assets  of  the  Class  A 
shares.  The  term  "service  fee"  has  the 
meaning  given  to  that  term  in  Section  26 
of  Article  III  of  the  NASD's  Rules  of  Fair 
Practice. 

6.  Under  the  Deferred  Option, 
investors  would  purchase  shares 
designated  as  Class  B  shares  at  net  asset 
value  without  the  imposition  of  a  sales 
load  at  the  time  of  purchase.  However, 
the  shares  would  be  subject  to  a  rule 
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I2t>-1  plan  with  a  service  fee  of  up  to 
.25%  and  a  distribution  fee  of  up  to 
75%  of  the  average  daily  net  asset  value 
of  the  Class  B  shares.  In  addition,  the 
Class  B  shares  may  be  subject  to  a 
CDSC,  as  described  below.  The  sum  of 
any  front-end  sale  charge,  CDSC,  and 
asset  based  sales  charge  imposed  by  the 
Funds  will  not  exceed  the  maximum 
sales  charge  provided  for  in  article  III, 
section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  NASD. 

7.  The  Funds  may  create  additional 
classes  of  shares,  the  terms  of  which 
may  differ  from  the  Class  A  and  Class 
B  shares  only  in  the  following  respects: 
(1)  Each  class  would  have  a  different 
designation:  (2)  each  class  might  be  sold 
under  difTerent  sales  arrangements  (e.g., 
sales  with  a  front-end  sales  load,  subject 
to  a  CDSC,  or  at  net  asset  value);  (3) 
each  class  would  bear  any  payments 
incurred  in  connection  with  a  rule  12b- 
1  plan  or  a  non-rule  12b-l  service  plan 
related  to  that  class  (and  any  other  costs 
relating  to  obtaining  shareholder 
approval  of  the  rule  12b-l  plan  for  that 
class  or  an  amendment  to  its  plan);  (4) 
each  class  would  bear  expenses 
attributable  to  the  particular  class  as  set 
forth  in  condition  1  below  (the  "Class 
Expenses")  and  any  other  expenses  that 
are  subsequently  identified  and 
determined  to  be  properly  allocated  to 
one  class  which  shall  be  approved  by 
the  Commission  pursuant  to  an 
amended  order;  (5)  the  related  voting 
rights  as  to  matters  exclusively  affecting 
one  class  [e.g.,  the  adoption, 
amendment  or  termination  of  the  rule 
12b-l  plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  and 
(6)  each  class  would  have  different 
exchange  privileges. 

8.  If  a  Fund  offers  a  shareholder 
services  plan,  these  shares  would  be 
available  for  purchase  by  banks  and 
other  Rnancial  intermediaries  for  the 
benefit  of  their  customers.  The  financial 
intermediaries  would  provide  support 
services  to  their  customers,  such  as 
processing  shareholder  orders  to 
purchase  and  redeem  shares,  processing 
dividend  payments,  providing 
information  to  shareholders  with 
respect  to  their  holdings,  arranging  bank 
wires,  answering  shareholder  inquiries 
relating  to  the  services  performed  by  the 
financial  intermediary,  and  other 
similar  services.These  services  will 
augment  and  not  replace  the  services 
provided  to  the  Funds  by  Cowen  and 
the  Funds'  transfer  agent  and  custodian 
pursuant  to  their  respective  agreements 
with  the  Funds. 

9.  Under  the  dual  distribution  system, 
all  expenses  incurred  by  a  Fund  (other 
than  a  Money  Market  Fund)  will  be 
allocated  among  the  various  classes  of 


shares  based  on  the  net  assets  of  the 
Fund  attributable  to  that  class  and  all 
exp)enses  incurred  by  a  Money  Market 
Fund  will  be  allocated  among  the  shares 
of  the  Fund  based  on  the  number  of 
outstanding  shares  of  such  Fund 
regardless  of  class,  except  that  each 
class's  net  asset  value  and  expenses  will 
reflect  the  expenses  associated  with  that 
class's  rule  12b-l  plan  or  service  plan 
(if  any)  and  any  Class  Expenses 
attributable  to  a  particular  class. 
Because  of  the  higher  distribution  fees 
paid  by  the  holders  of  certain  classes 
(Class  B).  the  net  income  attributable  to 
and  the  dividends  payable  on  each  class 
with  higher  distribution  fees  would  be 
lower  than  the  net  income  attributable 
to  and  the  dividends  payable  on  each 
class  with  lower  distribution  fees  or 
with  no  distribution  fee  at  all  (Class  A). 
As  a  result,  the  net  asset  value  per  share 
of  the  classes  will  differ  at  times.  The 
Money  Market  Funds  will  take  steps 
detailed  in  condition  15  below  to  ensure 
that  the  net  asset  value  per  share  of  each 
class  of  a  Money  Market  Fund  does  not 
deviate  from  the  net  asset  value  p>er 
share  of  the  other  classes  of  such  Fund. 

10.  Currently,  shares  of  the  Funds 
generally  may  be  exchanged  for  shares 
of  other  Funds.  AppUcants  contemplate 
that  each  class  of  a  Fund  will  be 
exchangeable  only  for  the  same  class  of 
the  other  Funds,  including  shares  of  the 
Money  Market  funds.  The  exchange 
privileges  applicable  to  each  class  will 
comply  with  rule  lla-3  under  the  Act. 

11.  Applicants  also  seek  relief  to 
permit  the  Funds  to  assess  a  CDSC  on 
redemptions  of  certain  classes  of  shares, 
and  to  permit  the  Fluids  to  waive  the 
CDSC  on  redemptions  of  certain  shares. 
Shares  of  the  Funds  may  be  subject  to 
the  imposition  of  a  CDSC  if  such  shares 
are  redeemed  within  a  specified  period 
after  their  purchase.  Applicants 
currently  expect  that  the  percentage 
generally  will  vary  from  5%  for 
redemptions  made  during  the  first  year 
from  initial  purchase  to  0%  for 
redemptions  made  after  the  sixth  year 
from  purchase.  The  CDSC  will  apply 
only  to  those  shares  that  are  issued  by 
the  Fund  after  the  Commission  grants 
the  requested  exemption. 

12.  No  CDSC  would  be  imposed  with 
respect  to:  (a)  Redemptions  of  shares 
that  were  purchased  more  than  a  fixed 
number  of  years  prior  to  the 
redemptions:  (b)  shares  derived  from 
reinvestment  of  distributions;  or  (c)  the 
amount  that  represents  an  increase  in 
the  value  of  the  shareholder's  account 
resulting  from  capital  appreciation.  The 
amount  of  the  CDSC  will  be  calculated 
as  the  lesser  of  the  amount  that 
represents  a  specified  percentage  of  the 
net  asset  value  of  the  shares  at  the  time 


of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption. 

13.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  Hrst 
of  amounts  due  to  capital  appreciation, 
next  of  shares  representing  reinvestment 
of  dividends  and  capital  gain 
distributions,  and  then  ofother  shares 
held  by  the  shareholder  for  the  longest 
period  of  time.  This  will  result  in  the 
charge,  if  any,  being  imposed  at  the 
lowest  possible  rate.  If  a  shareholder 
who  owns  both  Class  A  and  Class  B 
shares  places  a  redemption  request,  the 
shareholder  will  be  required  to  elect 
specifically  whether  the  Qass  A  or  Class 
B  shares  are  to  be  redeemed. 

14.  The  CDSC  would  be  waived  for 
the  following  redemptions:  (a) 
Following  the  death  or  disability,  as 
defined  in  section  72(in)(7)  of  the 
Internal  Revenue  Code  of  1986,  of  a 
shareholder  if  redemption  is  made 
within  one  year  of  death  or  disabihty  of 
a  shareholder  and  (b)  in  connection 
with  a  lump-sum  or  other  distribution 
following  retirement  or.  in  the  case  of  an 
IRA  or  Keogh  Flan  or  custodial  account 
pursuant  to  section  403(b)(7)  of  the 
Code,  after  attaining  the  age  of  59V2.  The 
charge  also  may  be  «vaived  on  any 
redemption  that  results  bom  a  tax-free 
return  of  an  excess  contribution 
pursuant  to  section  408(d)(4)  or  (5)  of 
the  Code  or  from  death  or  disability  of 
the  employee.  In  sum,  the  CDSC  may  be 
waived  on  redemptions  of  shares  that 
constitute  retirement  plan  distributions 
that  are  permitted  to  be  made  without 
penalty  pursuant  to  the  Code,  other  than 
tax-free  rollovers  or  transfers  of  assets. 

If  the  Funds  waive  the  CDSC,  the  waiver 
or  reduction  will  be  unifomily  applied 
to  all  offerees  in  the  class  specified. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections  18(f), 
18(g),  and  18(i)  to  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  accounting  and 
bookkeeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Funds'  existing 
assets  or  reserves,  or  increase  the 
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n  fee);  (c)  different  Class 
or  each  class  of  shares,  which 

to:  (i)  Transfer  agency  fees  as 
by  the  transfer  agent  as  being 
3  to  a  specific  class;  (ii) 
id  postage  expenses  related  to 
md  distributing  materials 
ireholder  reports, 
es.  and  proxies  to  current 
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ed  by  a  class  of  shares;  (iv) 
ation  fees  incurred  by  a  class 
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:lass;  (vi)  litigation  or  other 
ises  relating  solely  to  one 
ires;  and  (vii)  directors'  fees 
>  a  result  of  issues  relating  to 
f  shares;  (d)  the  related  voting 

matters  exclusively  affecting 
f  shares  (e.g. ,  the  adoption .    . 
it  or  termination  of  a  rule 
i)  in  accordance  with  the 
;  set  forth  in  rule  12b-l,  and 
t  exchange  privileges.  Any 
incremental  expenses  not 
f  identified  above  that  are 
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irly  allocated  to  one  class  of 
1  not  be  so  allocated  until 
ly  the  SEC. 

rectors  of  each  of  the  Funds. 
1  majority  of  the  independent 


directors,  shall  have  approved  the  dual 
distribution  system  prior  to  the 
implementation  of  the  dual  distribution 
system  by  a  particular  Fund.  The 
minutes  of  the  meetings  of  the  directors 
of  each  of  the  Funds  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  dual  distribution  system 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposal  dual 
distribution  system  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  directors  of 
the  affected  Fund,  including  a  majority 
of  the  independent  directors.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
Class  Expenses  shall  provide  to  the 
directors,  and  the  directors  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purpose 
for  which  the  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor  at 
their  own  expense  will  remedy  the 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  If  any  class  will  be  subject  to  a 
service  plan,  the  service  plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  will  not  enjoy  the  voting 
rights  sf)ecified  in  rule  I2l>-1. 

6.  The  directors  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  and  service 
payments  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l.  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  distribution  or 
shareholder  servicing  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  one  class  of  shares  will  be 
used  to  support  any  distribution  or 


shareholder  servicing  fee  charged  to 
shareholders  of  that  class  of  shares. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  specific  class  of  shares 
will  not  be  presented  to  the  directors  to 
support  any  fees  charged  to 
shareholders  of  that  class  of  shares.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciar>'  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  Class 
Expenses  and  costs  and  distribution  fees 
associated  with  any  rule  12b-l  plan  and 
service  plan  relating  to  a  particular  class 
will  be  borne  exclusively  by  each 
respective  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes 
have  been  reviewed  by  an  expert  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  applicants  which  has  been 
provided  to  the  staff  of  the  SEC  stating 
that  the  methodology  and  procedures 
are  adequate  to  ensure  that  the 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  these  reports,  following  request  by 
the  Funds  which  the  Funds  agree  to 
make,  will  be  available  for  inspection  by 
the  SEC's  staff  upon  the  written  request 
for  these  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  SEC,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate  or 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"report  on  policies  and  procedures 
placed  in  operation"  and  the  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
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of  operating  effectiveness"  as  defined 
and  described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  8 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  The  applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

10.  Tne  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors.  The 
applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Funds  with  respect  to 
the  dual  distribution  system  will  be  set 
forth  in  guidelines  that  will  be 
furnished  to  the  directors  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  directors. 

13.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
CDSCs,  and  exchange  privileges 
applicable  to  each  class  of  shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  The  shareholder 
reports  of  each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  each  class  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 


statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  classes  of  shares  of  the 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Fund's  net  asset 
values  and  public  offering  prices  will 
present  each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  plans  or  service  plans  in  reliance 
on  the  exemptive  order. 

15.  To  ensure  that  the  net  asset  value 
per  share  of  each  class  of  shares  of  a 
Money  Market  Fund  remains  the  same 
regardless  of  variations  in  net  income 
among  the  classes  from  day  to  day,  no 
class  will  on  any  day  bear  any  expenses 
associated  with  that  class's  rule  12b-l 
plan  or  service  plan  (if  any)  and  Class 
Expenses  that  would  cause  the  accrued 
expenses  of  such  class  for  such  day  to 
exceed  its  allocated  gross  income.  To 
accomplish  this,  each  Money  Market 
Fund  may  seek  to  obtain  undertakings 
from  its  service  providers  stating  that,  if 
necessary  to  prevent  the  accrued 
expenses  of  any  class  from  exceeding 
the  allocated  gross  income  of  such  class 
on  any  given  day,  they  will  waive  some 
or  all  of  the  payments  to  which  they 
otherwise  would  have  been  entitled.  If 
such  waivers  are  not  obtained  or  they 
are  not  sufficient  to  prevent  the 
expenses  associated  with  a  class's  rule 
12b-l  plan  or  service  plan  (if  any)  and 
Class  Expenses  from  exceeding  its  gross 
income  on  any  given  day.  the  Adviser 
and/or  the  Distributor  will  within  five 
business  days,  reimburse  the  Money 
Market  Fund  in  such  amount  as  may  be 
necessary  to  prevent  such  expenses 
from  exceeding  a  class's  gross  income 
for  the  day.  Fees  and  expenses  waived 
by  a  service  provider  or  reimbursed  to 
the  Fund  by  the  Adviser  and/or  the 
Distributor  will  not  be  carried  forward 
or  recouped  at  a  future  date. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Release  No.  16619  (November 
2,  1988),  as  the  rule  is  currently 


proposed  and  as  it  may  be  reproposed, 

adopted,  or  amended. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-1342  Filed  1-1&-94;  845  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMAfiY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Gearance 
Officer  and  the  OMB  Reviewer. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW.. 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  SBIR  Mailing  List  and 
Confirmation  Request 

Form  No.:  SBA  Form  1386 

Frequency:  On  Occasion 

Description  of  Respondents:  Small 
Businesses  interested  participating  in 
the  SBIR  solicitation  process 

Annual  Responses:  30.000 

Annual  Burden:  250 

Cleo  Verbillis, 

Chief,  Administratis  Information  Branch. 

[PR  Doc.  94-1305  Filed  1-19-94;  8:45  ami 
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.  Inc.;  Surrender  of  License 
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ereby  given  that  UBD 
1700  Broadway,  Denver, 
174,  has  surrendered  its 
erate  as  a  small  business 
ompany  under  the  Small 
Bstment  Act  of  1958,  as 
i  Act). 

al.  Inc.  was  licensed  by  the 
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authority  vested  by  the  Act 
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promulgated  thereunder,  the  surrender 
was  accepted  on  December  22, 1993, 
and  accordingly,  all  rights,  privileges, 
and  franchises  derived  therefrom  have 
been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  5,  1994. 
Charles  R.  Hertzberg, 
Associate  Administrator  for  Investment. 
|FR  Doc.  94-1302  Filed  1-1&-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  93-090] 

National  Environmental  Policy  Act: 
Agency  Procedures  for  Categorical 
Exclusions 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  revision  of 

agency  procedures  and  policy. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  its  procedures  and  policies 
concerning  agency  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Under  the  National 
Environmental  Policy  Act,  these  actions 
are  categorically  excluded  from  the 
requirement  that  the  proposed  action 
undergo  the  additional  analysis  that 
accompanies  preparation  of  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement.  This 
revision  is  necessary  to  eliminate  overly 
expansive  and  inconsistent 
interpretations  of  existing  policies  and 
procedures. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  93-090), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-6233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bonnie  Gallahan,  Environmental 
Compliance  and  Restoration  Branch  (G- 
ECV-IB).  (202)  267-6034. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  by 
submitting  written  data,  views,  or 


arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  docket  (CGD 
93-090)  and  the  specific  paragraph  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
the  bound  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

Background  and  Purpose 

Under  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  (40  CFR  parts  1500  through 
1508),  each  Federal  agency  is  required 
to  adopt  procedures  to  supplement 
those  regulations  (40  CFR  1507.3).  The 
Coast  Guard's  procedures  and  policies 
are  published  as  a  Commandant 
instruction  entitled  "National 
Environmental  Pohcy  Act  Implementing 
Procedures  and  Policy  for  Considering 
Environmental  Impacts"  (COMDTINST 
M16475.1B).  In  this  notice,  the  Coast 
Guard  is  publishing  a  proposed  revision 
of  section  2.B.2.  of  the  instruction 
concerning  those  categories  of  actions 
which  may  be  taken  by  the  Coa.st  Guard 
without  the  analysis  and  documentation 
required  for  an  Environmental 
Assessment  (EA)  or  an  Environmental 
Impact  Statement  (EIS).  This  proposal  is 
being  published  for  public  comment 
under  40  CFR  1507.3,  after  consultation 
with  the  Council  on  Environmental 
Quality  (CEQ). 

Discussion  of  Proposed  Revision 

This  proposal  would  completely 
revise  the  instructions  on  categorical 
exclusions  to  align  them  with  those  of 
other  Federal  agencies.  It  would  identify 
more  precisely  the  categories  subject  to 
exclusion  to  avoid  inconsistent 
interpretations  (paragraph  2.B.2.e).  It 
would  also  provide  more  complete 
criteria  for  screening  an  action  which 
falls  under  an  excluded  category,  but 
which  might  otherwise  warrant 
additional  environmental  review 
(paragraph  2.B.2.b).  In  addition,  the 
proposal  would  add  a  procedure  for 
identifying  new  categories  for  potential 
exclusion  (paragraph  2.B.2.a]. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  section  2.B.2.  of  COMDTINST 
M16475.1B  as  follows: 
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2.B.    Environmental  Documentation. 
•        •        •        •        • 
2.  Categorical  Exclusions  (CE). 

a.  Introduction 

As  defined  by  the  Council  on 
Environmental  Quality,  a  categorical 
exclusion  or  CE  means  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  for  which, 
therefore,  neither  an  Environmental 
Assessment  (EA)  nor  an  Environmental 
Impact  Statement  (EIS)  is  required.  The 
use  of  a  CE  is  intended  to  reduce 
paperwork  and  delay  by  eliminating  the 
unnecessary  preparation  of  EAs  and 
EISs.  The  CEs  listed  below  are  subject 
to  review  and  any  suggested 
modifications  should  be  provided  to 
COMDT  (G-ECV).  Additional  CEs 
should  be  suggested  when  it  becomes 
clear,  through  the  preparation  of  EAs, 
that  Findings  of  No  Significant  Impact 
(FONSI)  result  after  numerous  analyses 
of  similar  actions. 

b.  Limitations  on  Using  Categorical 
Exclusions 

Some  actions  that  normally  would  be 
categorically  excluded  could  require 
additional  environmental  review  and. 
for  this  reason,  responsible  f>ersonnel 
should  be  alert  for  extraordinary 
circumstances  which  may  dictate  the 
need  to  prepare  an  EA  or  EIS.  A  CE  may 
not  be  used  if  the  proposed  action  is 
likely  to  involve  any  of  the  four 
circumstances  set  forth  in  section 
20.b.(2)  of  DOT  Order  5610.1C,  Chg  2 
(Enclosure  1). 

A  determination  of  whether  an  action 
that  is  normally  excluded  requires 
additional  review  must  focus  on  the 
action's  significance.  The  proposed 
action  must  be  evaluated  in  its  context 
(whether  local,  state,  regional,  national 
or  international]  and  in  its  intensity  by 
considering  whether  the  action  is  likely 
to  involve  one  or  more  of  the  following: 

(1)  Adverse  effects  on  public  health  or 
safety. 

(2)  A  site  that  includes  unique 
characteristics  of  the  geographic  area 
such  as  proximity  to  historic  or  cultural 
resources,  park  lands,  prime  farmlands, 
wetlands,  wild  and  scenic  rivers, 
ecologically  critical  areas,  or  property 
requiring  special  consideration  under  49 
use.  303(c)  (section  4(f)  of  the 
Department  of  Transportation  (EXDT) 
Act). 

(3)  Effects  on  the  quality  of  the  human 
environment  that  are  likely  to  be  highly 
controversial,  in  terms  of  scientific 
validity  or  public  opinion. 

(4)  Effects  on  the  human  environment 
that  are  highly  uncertain  or  involve 
unique  or  unknown  risks. 


(5)  A  precedent  for  future  actions  with 
significant  effects  or  a  decision  in 
principle  about  a  future  consideration. 

(6)  Individually  insignificant  but 
cumulatively  significant  impacts  when 
considered  along  with  other  past, 
present  and  reasonably  foreseeable 
future  actions. 

(7)  Adverse  effects  on  districts,  sites, 
highways,  structures,  or  objects  listed  in 
or  eligible  for  listing  in  the  National 
Register  of  Historic  Places  or  may  cause 
loss  or  destruction  of  significant 
scientific,  cultural,  or  historical 
resources. 

(8)  Adverse  effects  on  species  or 
habitats  protected  by  the  Endangered 
Species  Act. 

(9)  A  potential  or  threatened  violation 
of  a  Federal,  State,  or  local  law  or 
requirement  imposed  for  the  protection 
of  the  environment. 

(10)  Impacts  that  may  be  both 
beneficial  and  adverse.  A  significant 
effect  may  exist  even  if  it  is  believed 
that  on  balance  the  effect  will  be 
beneficial. 

c.  Documentation 

The  Environmental  Analysis 
Checklist  (Enclosure  10)  will  also  be 
prepared  and  used  to  make  and 
substantiate  the  determination  that  a  CE 
is  appropriate,  unless  the  CE  indicates 
that  a  checklist  is  not  required. 

A  written  Categorical  Exclusion 
Determination  (Enclosure  6)  must  be 
prepared  in  those  situations  where 
additional  information  not  readily 
available  from  the  checklist  is  being 
provided  to  the  decisionmaker  and 
when  CEs  are  being  relied  upon  to 
promulgate  regulations. 

d.  Compliance  With  Other  Laws 

Even  though  an  EA  or  EIS  may  not  be 
indicated  for  a  Federal  action  because  of 
a  categorical  exclusion,  that  fact  does 
not  exempt  the  action  from  compliance 
with  any  other  Federal  law.  For 
example,  compliance  with  the 
Endangered  Species  Act,  the  Fish  and 
Wildlife  Coordination  Act.  the  National 
Historic  Preservation  Act,  the  Clean 
Wafer  Act,  the  Clean  Air  Act 
(conformity  requirements),  etc.,  is 
always  mandatory,  even  for  actions  that 
do  not  require  an  EA  or  EIS. 

e.  Categorical  Exclusion  List 

The  following  are  actions  that,  unless 
consideration  of  the  factors  listed  above 
trigger  the  need  to  conduct  further 
analysis,  are  categorically  excluded 
from  further  analysis  and 
documentation  requirements  under 
NEPA: 

(1)  Routine  personnel,  fiscal,  and 
administrative  activities  and  actions. 


procedures  and  policies  which  clearly 
do  not  have  any  environmental  impacts, 
such  as  military  and  civilian  personnel 
recruiting,  processing,  paying, 
recordkeeping,  and  training.  (Checklist 
not  required.) 

(2)  Routine  procurement  activities  for 
goods  and  services,  including  office 
supplies,  equipment,  mobile  assets,  and 
utility  services  for  routine 
administration,  operation,  and 
maintenance.  (Checldist  not  required.) 

(3)  Maintenance  dredging  and  debris 
disposal  where  no  new  depths  are 
required,  applicable  permits  are 
secured,  and  disposal  will  be  at  an 
existing  approved  disposal  site. 

(4)  Routine  repair,  renovation,  and 
maintenance  actions  on  aircraft  and 
vessels.  (Checklist  not  required.) 

(5)  Routine  repair  and  maintenance  of 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use.  a  historically  significant  element,  or 
historically  significant  setting. 
(Checklist  not  required.) 

(6)  Minor  renovations  and  additions 
to  buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  which 
do  not  result  in  a  change  in  functional 
use,  a  historically  significant  element,  or 
historically  significant  setting. 

(7)  Routine  repair  and  maintenance  to 
waterfront  facilities  including  mooring 
piles,  fixed  floating  piers,  existing  piers, 
and  unburied  power  cables.  (Checklist 
not  required.) 

(8)  Minor  renovations  and  additions 
to  waterfront  facilities  including 
mooring  piles,  fixed  floating  piers, 
existing  piers,  and  unburied  power 
cables  which  do  not  require  special,  site 
specific  regulatory  permits. 

(9)  Routine  grounds  maintenance  and 
activities  at  units  and  facilities. 
Examples  include  locaHzed  pest 
management  actions,  maintenance  of 
improved  grounds  such  as  landscaping, 
lawn  care  and  minor  erosion  control 
measures  that  are  conducted  in 
accordance  with  applicable  federal, 
state  and  local  directives.  (Checklist  not 
reouired.) 

11 0)  Installation  of  devices  to  protect 
human  or  animal  life,  such  as  raptor 
electrocution  prevention  devices, 
fencing  to  restrict  wildlife  movement 
onto  airfields,  and  fencing  and  grating  to 
prevent  accidental  entry  to  hazardous 
areas. 

(11)  New  construction  on  heavily 
developed  portions  of  Coast  Guard 
property,  when  construction,  use  and 
operation  will  comply  with  regulatory 
reauirements  and  constraints. 

(12)  Decisions  to  decommission 
equipment,  and/or  temporarily 
discontinue  use  of  fadUties  or 
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involve  small  numbers  of  personnel. 
(Checklist  not  required.) 

(21)  Training  olan  administrative  or 
classroom  nature.  (Checklist  not 
reouired.) 

(22)  Operations  to  carry  out  maritime 
safety,  maritime  law  enforcement, 
search  and  rescue,  domestic  ice 
breaking,  and  oil  or  hazardous 
substance  removal  programs  that  have 
been  the  subject  of  a  programmatic 
NEPA  analysis  and  documentation. 
(Checklist  not  required.) 

(23)  Actions  performed  as  a  part  of 
Coast  Guard  operations  to  carry  out 
statutory  authority  in  the  area  of 
establisliment  of  floating  and  minor 
fixed  aids  to  navigation,  except 
electronic  sound  signals.  (Checklist  not 
reouired.) 

(24)  Routine  movement  of  personnel 
and  equipment,  and  the  routine 
movement,  handling  and  distribution  of 
nonhazardous  and  hazardous  materials 
and  wastes  in  accordance  with 
applicable  regulations.  (Checklist  not 
reouired.) 

(25)  USCG  participation  in  disaster 
relief  efforts  under  the  guidance  or 
leadership  of  another  Federal  agency 
that  has  taken  responsibility  for  NEPA 
compliance.  (Checklist  not  required.) 

(26)  Studies,  data  and  information 
gathering  that  involve  no  physical 
change  to  the  environment.  Examples 
include  topographic  surveys,  bird 
counts,  wetland  mapping  and  other 
inventories.  (Checklist  not  required.) 

(27)  Natural  and  cultural  resource 
management  and  research  activities  that 
are  in  accordance  with  interagency 
agreements  and  which  are  designed  to 
improve  and/or  upgrade  Coast  Guard 
ability  to  manage  those  resources. 
(Checklist  not  required.) 

(28)  Contracts  tor  activities  conducted 
at  established  laboratories  and  facilities, 
to  include  contractor-operated 
laboratories  and  facilities,  on  Coast 
Guard  owned  property  where  all 
airborne  emissions,  waterbome 
effluents,  external  radiation  levels, 
outdoor  noise,  and  solid  and  bulk  waste 
disposal  practices  are  in  compliance 
with  existing  applicable  federal,  state, 
and  local  laws  and  regulations, 

(29)  Approval  of  recreational 
activities  (such  as  a  Coast  Guard  unit 
picnic)  which  do  not  involve  significant 
physical  alteration  of  the  environment, 
increases  in  human  disturbance  in 
sensitive  natural  habitats,  disturbance  of 
historic  properties  and  which  do  not 
occur  in,  or  adjacent  to,  areas  inhabited 
by  threatened  or  endangered  species. 

(30)  Review  of  documents  such  as 
studies,  reports,  analyses,  and  the  like, 
prepared  for  legislative  profrasais  not 
originating  in  DOT  and  relating  to 


matters  which  are  not  the  primary 
responsibility  of  the  Coast  Guard. 
(Checklist  not  required.) 

(31)  Planning  and  technical  studies 
which  do  not  contain  recommendations 
for  authorization  or  funding  for  future 
construction,  but  may  recommend 
further  study.  This  includes  engfneering 
efforts  or  environmental  studies 
undertaken  to  define  the  elements  of  a 
proposal  or  alternatives  sufficiently  so 
that  the  environmental  effects  may  be 
assessed  and  does  not  exclude 
consideration  of  environmental  matters 
in  the  studies.  (Checklist  not  required.) 

(32)  Bridge  Administration  Program 
actions  which  can  accurately  be 
described  as  one  of  the  following: 

(a)  Modification  or  replacement  of  an 
existing  bridge  on  essentially  the  same 
alignment  or  location.  Excluded  are 
bridges  with  historic  significance  or 
bridges  providing  access  to 
undeveloped  barrier  islands  and 
beaches. 

(b)  Construction  of  pipeline  bridges 
for  transporting  potable  water. 

(c)  Construction  of  pedestrian, 
bicycle,  and/ or  equestrian  bridges  and 
stream  gauging  cableways  used  to 
transport  people. 

(d)  Temporary  replacement  of  a  bridge 
which  commences  immediately  after  a 
natural  disaster  or  a  catastrophic  failure 
occurs,  and  such  bridge  project  is 
related  to  public  safety,  health  and 
welfare. 

(e)  Promulgation  of  operating 
regulations  or  procedures  for 
drawbridges. 

(f)  Identification  of  advance  approval 
waterways  under  33  CFR  115.70. 

(g)  Any  Bridge  Program  action  which 
is  classified  as  a  Categorical  Exclusion 
by  another  Department  of 
Transportation  agency  acting  as  lead 
agency  for  such  an  action. 

(33)  Preparation  of  guidance 
documents  that  implement,  without 
substantive  change,  the  applicable 
Commandant  Instruction  or  other 
federal  agency  regulations,  procedures, 
manuals,  and  other  guidance 
documents.  (Checklist  not  required.) 

(34)  Promulgation  of  the  following 
regulations  (Note,  when  relying  upon  a 
CE  in  promulgating  regulations,  a 
Categorical  Exclusion  Determination 
(Enclosure  6)  must  be  completed  and 
filed  in  the  rulemaking  docket  before 
publication  of  the  NPRM  or  of  the  Final 
Rule  without  NPKM): 

(a)  Regulations  of  an  editoria'  or 
procedural  nature.  Examples  include, 
but  are  not  limited  to,  regulations 
addressing  consolidation  or 
reorganization  of  regulations  fit>m 
various  parts  of  the  CFR.  delegations  of 
authority,  matters  of  intonai  agency 
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organization  or  personnel 
administration,  and  changes  to  record 
keeping  requirements.  (Checklist  not 
required.) 

(d)  Regulations  disestablishing,  or 
changing  the  size  of  existing  Special 
Anchorage  Areas  or  anchorage  grounds. 

(c)  Regulations  establishing  or 
disestablishing  security  or  safety  zones. 

(d)  Special  local  regulations  issued  as 
a  condition  of  a  granted  regatta  permit 
that  was  issued  after  appropriate 
environmental  analysis.  (Checklist  not 
reauired.) 

(e)  Regulations  in  aid  of  navigation, 
such  as  those  concerning  rules  of  the 
road,  bridge  to  bridge  communications, 
and  maiking  of  navigation  systems. 

(35)  Routine  approvals  of  regatta  and 
marine  parade  permits  for  marine  events 
which  are  accurately  described  as 
follows: 

(a)  Fishing  tournaments  involving  up 
to  approximately  fifty  powerboats 
(approximately  26  feet  in  length  with 
engines  of  approximately  50  HP)  and 
not  more  than  approximately  200 
spectator  craft. 

(b)  Sailing  competitions  or 
demonstrations  involving  up  to 
approximately  fifty  sailboats 
(approximately  26  to  50  feet  in  length 
which  may  have  auxiliary  propulsion  of 
approximately  50  HP)  and  not  more 
than  approximately  200  spectator  craft. 

(c)  Sailing  competitions  or 
demonstrations  involving  up  to 
approximately  100  sailboats  or 
saiiboards  (approximately  26  feet  in 
length)  and  not  more  than 
approximately  200  spectator  craft. 

id)  Paddling,  rowing  or  floating 
competitions  or  demonstrations 
involving  up  to  approximately  200 
canoes,  kayaks,  rowboats,  rowing  sculls 
or  rafts  (approximately  26  feel  in  length) 
and  not  more  than  approximately  200 
spectator  craft. 

(e)  Rowing  competitions  or 
demonstrations  involving  up  to 
approximately  200  racing  shells 
(approximately  60  feet  in  length)  and 
not  more  than  approximately  200 
spectator  craft. 

(0  Parades  involving  up  to 
approximately  100  sailboats, 
powerboats,  unpowered  watercraft,  or  a 
combination  thereof  (of  up  to 
approximately  50  feet  in  length  with  up 
to  approximately  50  HP  primary  or 
auxiliary  propulsion),  operating  at  no  or 
low  wake  speed  and  not  more  than 
approximately  200  spectator  craft. 

(g)  Swimming  competitions  involving 
up  to  approximately  800  swimmers  and 
not  more  than  approximately  200 
spectator  craft. 

(h)  Fireworks  displays  over  water  not 
lasting  over  approximately  30  minutes 


and  involving  not  more  than 
approximately  200  spectator  craft. 

Dated:  )anuary  12. 1994. 
Pj\.  Bunch, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Engineering.  Logistics  and  Development. 
IFR  Doc.  94-1375  Filed  1-19-94;  8:45  am) 

BN.UMO  COOC  4«10-14-M 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  establishment  of 
Aircraft  Dispatchers  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Aircraft  Dispatchers 
Working  Group  of  the  FAA  Aviation 
Rulemaking  Advisory  Committee 
(ARAC).  This  notice  informs  the  public 
of  the  activities  of  the  ARAC  on  training 
and  qualification  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Toula,  Assistant  Executive 
Director  for  Training  and  Qualification 
Issues,  Manager,  Air  Carrier  Training 
Branch,  Flight  Standards  Service,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3718. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190,  January  22. 1991; 
and  58  FR  9230,  February  19,  1993). 
One  area  of  the  ARAC  deals  with 
training  and  qualification  issues.  These 
issues  involve  training  and  qualification 
of  air  carrier  crewmembers  and  other  air 
transportation  employees. 

The  Aircraft  Dispatchers  Working 
Group  is  being  formed  to  review  part  65, 
subpart  C  and  appendix  A  to  part  65  of 
the  Federal  Aviation  Regulations  (FAR) 
to  update  the  eligibility,  knowledge, 
experience  and  skill  requirements  for 
aircraft  dispatchers.  The  Aircraft 
Dispatchers  Working  Group  will 
forward  recommendations  to  the  ARAC, 
which  will  determine  whether  to 
forward  them  to  the  FAA. 

Specifically,  the  Aircraft  Dispatchers 
Working  Group  is  charged  with 
reviewing  part  65,  subpart  C  and 
appendix  A  to  part  65  of  the  Federal 
Aviation  Regulations  and  making 
recommendations  to  the  ARAC 
concerning  whether  new  or  revised 
eligibility,  knowledge,  experience  and 
skill  requirements  for  aircraft 
dispatchers  are  appropriate. 

It  the  ARAC  determmes  that  a  Notice 
of  Proposed  Rulemaking  or  Advisory 


Circular  would  be  appropriate,  those 
documents  are  to  be  submitted  in  the 
format  prescribed  by  the  FAA. 

Reports 

A.  The  Working  Group  should 
recommend  timeline(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  training  and 
qualification  issues  held  following 
publication  of  this  notice. 

B.  The  Working  Group  will  give  a 
status  report  of  the  task  at  each  meeting 
of  the  ARAC  held  to  consider  training 
andt^ualification  issues. 

The  Aircraft  Dispatchers  Working 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
the  tasks  assigned.  A  Working  Group 
member  need  not  necessarily  be  a 
representative  of  one  of  the  member 
organizations  of  the  ARAC.  An 
individual  who  has  expertise  in  the 
subject  matter  and  desires  to  become  a 
member  of  the  Working  Group  should 
write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  will  bring  to 
the  Working  Group.  The  request  will  be 
reviewed  with  the  ARAC  Assistant 
Chair  for  Training  and  Qualifications 
Issues  and  the  Chair  of  the  Aircraft 
Dispatchers  Working  Group,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  of  the  FAA  by 
law.  Meetings  of  the  ARAC  to  consider 
training  and  qualification  issues  will  be 
open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Aircraft 
Dispatcher  Working  Group  will  not  be 
open  to  the  public  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  Working  Croup 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  13, 
1994. 

Thomas  Toula. 

Assistant  Executive  Director  for  Training  and 
Qualification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 
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Temporary  Regulation  G-37,  as 
published  in  the  Federal  Register  on 
July  26. 1993  (58  FR  39664). 

2.  Scope.  This  Directive  applies  to  all 
bureaus,  the  Departmental  OfTices  (DO), 
and  the  Office  of  Inspector  General 
(OIG).  For  the  purposes  of  this  directive, 
the  term  "bureau"  includes  DO  and  the 
OIG. 

3.  Redelegation.  Authority  may  be 
redelegated  to  the  Bureau  Chief 
Financial  Officer,  or  the  equivalent 
management  official  at  regional 
locations,  to  approve  the  use  of  cash  in 
excess  of  $100  for  the  procurement  of 
transportation  services.  No  other 
redelegation  shall  be  permitted. 
Redelegations  from  bureau  heads  shall 
be  in  writing,  and  copies  of  the 
redelegation  shall  be  retained  to  permit 
examination  by  GSA  auditors. 

4.  Background. 

a.  FPMR  Amendment  G-43.  July  6. 
1977.  transmitted  part  101-41  to 
establish  the  policy  and  procedures 
governing  documentation  and  audit  of 
payments  for  domestic  and  foreign 
freight  and  passenger  transportation 
services  furnished  for  the  account  of  the 
United  States.  Section  101-41.203 
pertains  to  procurement  of 
transportation  services.  The  GTR. 
Government  contractor-issued  charge 
card,  and  the  GTA  are  the  preferred 
means  for  procuring  transportation 
services.  Bureaus  have  had  authority  to 
approve  emergency  cash  payments 
exceeding  the  $100  limit  but  were 
required  to  request  a  written  exemption 
from  GSA  for  nonemergency  use  of  cash 
payments  exceeding  $100. 

b.  On  July  26,  1993.  GSA  published  a 
temporary  regulation  (FPMR  Temp.  Reg. 
G-57)  which  amends  41  CFR  101- 
41.203  and  eliminates  the  requirement 
for  agencies  to  request  a  written 
exemption  from  the  GSA  for  approval  of 
cash  purchases  of  nonemergency 
transportation  services  exceeding  the 
$100  limit.  FPMR  Temporary  Regulation 
G-57  expires  July  31, 1994. 

5.  Procedures. 

a.  As  long  as  the  conditions  set  out  in 
FPMR  Temp.  Reg.  G-57  are  met,  bureau 
heads,  or  the  Bureau  Chief  Financial 
Officers,  may  approve  the  use  of  cash  to 
procure  emergency  or  nonemergency 
transportation  services  costing  more 
than  $100.  In  the  interest  of  promoting 
good  cash  management,  all  other 
methods  of  disbursement  should  be 
considered  before  providing  cash. 
Approval  shall  t>e  granted  prior  to  travel 
only  when  sufficient  justification  has 
been  documented. 

b.  To  justify  the  use  of  cash  in  excess 
of  $100  instead  of  a  Government 
provided  method  of  payment  when 
procuring  passertger  transportation 


services,  both  the  bureau  head,  or 
designated  representative,  and  the 
traveler  shall  certify  on  the  travel 
voucher  the  reasons  for  such  use. 

c.  Cash  purchases  of  transportation 
services  in  excess  of  $100  in  non- 
emergency circumstances  shall  be 
discouraged  and  kept  to  a  minimum. 
Cash  shall  not  be  used  to  circumvent  the 
use  of  city-pair  contracts.  DO.  bureaus 
and  OIG  shall  establish  procedures  to 
encourage  travelers  to  use  a  GTR, 
Government  contractor-issued  charge 
card,  or  GTA  instead  of  cash  to  purchase 
passenger  transportation  services.  Use  of 
a  credit  card  other  than  the  GSA 
contractor-issued  Government  employee 
charge  card,  or  use  of  travelers  checks 
shall  be  considered  the  equivalent  of 
cash  and  subject  to  the  $100  limitation. 

d.  Travelers  using  cash  to  purchase 
individual  passenger  transportation 
services  shall  procure  such  services 
directly  from  carriers  or  from  travel 
agents  under  GSA  contract  and  shall 
account  for  those  expenses  on  their 
travel  vouchers,  furnishing  passenger 
coupons  or  other  evidence  as 
appropriate.  Furthennore.  travelers  shall 
assign  to  the  Government  the  right  to 
recover  any  excess  payments  involving 
carriers'  use  of  improper  rates.  That 
assignment  must  be  preprinted  or 
otherwise  annotated  on  the  travel 
voucher  and  shall  be  initialed  by  the 
traveler. 

e.  Each  bureau  shall  apprise  travelers 
using  cash  to  procure  passenger 
transportation  services  of  the  provision 
of  FPMR  101-41.209-4  concerning  a 
carrier's  liability  for  liquidated  damages 
because  of  failure  to  provide  confirmed 
reserved  space. 

f.  Travelers  using  cash  to  procure 
passenger  transportation  services  shall 
adhere  to  the  regulations  of  the  General 
Accounting  Office  (4  CFR  52.2) 
regarding  the  use  of  U.S.  flag  vessels 
and  air  carriers. 

g.  Should  a  traveler  make  repeated 
cash  purchases  without  just  cause  or 
deliberately  attempt  to  circumvent  use 
of  GSA  contract  air  or  rail  service  for 
personal  convenience,  the  bureau  may 
send  all  documents  related  to  the  travel 
to  the  General  Accounting  Office. 
Claims  Section.  Washington.  DC,  20548. 
for  a  decision  on  the  traveler's  right  to 
reimbursement  as  provided  in  31  U.S.C 
3702. 

6.  Rocordkeeping.  Travel  vouchers 
shall  be  maintained  in  the  bureau  to  be 
available  for  site  audit  by  GSA  auditors. 
General  Records  Schedule  9,  "Travel 
and  Transportation  Records,"  provides 
instructions  for  the  disposal  of  travel 
vouchers.  Suspected  travel  management 
errors  and/or  misroutings  which  resuh 
in  higher  travel  costs  to  the  Government 
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will  be  reported  by  GSA  (FWP)  to  the 
appropriate  bureau  travel  manager  for 
appropriate  action. 

7.  Reporting  Requirements.  After  the 
traveler  has  been  reimbursed  for  a  cash 
purchase,  copies  of  the  travel 
authorization,  ticket  coupons,  and  any 
ticket  refund  appUcations,  or  Standard 
Form  1170,  "Redemption  of  Unused 
Tickets."  shall  be  forwarded  within 
three  working  days  for  audit  to  the  GSA, 
Transportation  Audit  Division  (FWA). 
Attention:  Code  E,  Washington,  IX 
20405. 

8.  Expiration  Date.  This  Directive 
expires  on  July  31, 1994,  unless 
superseded  or  canceled  prior  to  that 
date. 

9.  Authority.  41  CTR  101-41.203,  as 
amended  by  FPMR  Temp.  Reg.  G-57. 

10.  Office  of  Primary  Interest.  Office 
of  Management  Support  Systems. 
Management  Programs  Directorate, 
Office  of  the  Deputy  Assistant  Secretary 
(Management),  Office  of  the  Assistant 
Secretary  (Management)/Chief  Financial 
Officer. 

George  Munoz. 

Assistant  Secretary  (Managen}ent)/Chief 
Financial  Officer. 
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[Treasury  Directive  Number  34-01] 

Waiver  of  Claims  for  Erroneous 
Payments 

Dates:  lanuary  6, 1994. 

1.  Purpose.  This  Directive  delegates 
authority  to  waive  claims  of  the 
Government  against  an  employee  for 
erroneous  payments  of  pay  and 
allowances,  and  erroneous  payments  of 
travel,  transportation,  and  relocation 
expenses  and  allowances. 

2.  Scope.  This  directive  applies  to  all 
bureaus,  the  Departmental  Offices  (DO), 
and  the  Office  of  Inspector  General 
(OIG). 

3.  Policy.  It  is  the  policy  of  the 
Department  of  the  Trea.sury  that 
standards  and  procedures  for  granting 
waiver  of  claims  to  an  employee  for 
erroneous  payments  of  pay  and 
allowances,  and  erroneous  payments  of 
travel,  transportation,  and  relocation 
expenses  and  allowances,  pursuant  to  5 
U.S.C.  5584  and  4  CFR  parts  91  and  92. 
shall  be  in  compliance  with  the 
applicable  laws  and  regulations. 

4.  Background. 

a.  5  U.S.C.  5584,  as  amended, 
authorizes  the  waiver,  in  certain 
instances,  of  claims  due  to  the  United 
States  by  an  employee  for  erroneous 
payments  of  pay  and  allowances,  and 
erroneous  payments  of  travel. 


transportation,  and  relocation  expenses 
and  allowances. 

b.  PubUc  Law  (Pub.  L.)  102-190 
(1991)  amended  5  U.S  C  5584  to 
increase  from  $500  to  $1,500  the 
amount  of  a  claim  that  an  agency  may 
waive  under  that  statute.  The  General 
Accounting  Office  (GAO)  published  a 
final  rule  at  56  FR  67467  (1991)  which 
revised  the  GAO  waiver  regulations  at  4 
CFR  parts  91  and  92  accordingly.  The 
head  of  an  agency,  or  the  designated 
official,  now  has  the  authority  for 
granting  waiver  of  claims  in  (he 
aggregated  amount  of  not  more  than 
$1,500.  Page  2  TD  34-01 

c.  Waiver  of  a  claim  in  the  aggregated 
amount  of  more  than  $1,500  shall  be 
submitted  to  GAO  for  a  consideration. 

5.  Delegation.  This  Directive 
authorizes  the  Deputy  Assistant 
Secretary  (Administration),  the  heads  of 
bureaus,  and  the  Inspector  General  to 
perform  the  following  functions  for  their 
respective  organizations. 

a.  Waive,  in  whole  or  in  part,  a  claim 
of  the  United  States  against  an  employee 
arising  out  of  an  erroneous  payment  of 
pay  and  allowances,  for  an  erroneous 
payment  of  travel,  transportation,  and 
relocation  expenses  and  allowances, 
aggregating  not  more  than  $1,500,  in 
accordance  with  the  limitations  and 
standards  set  forth  in  5  U.S.C  5584.  and 
the  regulations  of  the  Comptroller 
General  in  4  CFR  parts  91  and  92. 

b.  Deny  requests  for  waivers  in  any 
amount.  If  a  request  for  waiver  is 
denied,  the  employee  from  whom 
collection  is  sought  must  be  advised  of 
the  right  to  appeal  the  denial  to  GAO 
pursuant  to  the  procedures  in  4  CFR 
part  92. 

c.  Refer  a  report  or  investigation  to  the 
Comptroller  General  for  a 
determination,  where  appropriate  under 
the  applicable  regulations.  Such 
referrals  shall  be  governed  by  this 
directive,  rather  than  the  procedures  of 
Treasury  Directive  (TD)  32-09, 
"Correspondence  with  the  General 
Accounting  Office." 

6.  Redelegation.  The  Deputy  Assistant 
Secretary  (Administration),  the  heads  of 
bureaus,  and  the  Inspector  General  may 
delegate  this  authority,  in  writing,  to  a 
deputy  or  assistant  bureau  head,  or  to 
Bureau  Chief  Financial  Officer  or 
equivalent. 

7.  Responsibilities.  The  Deputy 
Assistant  Secretary  (Administration), 
the  heads  of  bureaus,  the  Inspector 
General,  their  deputy  or  assistant,  or  the 
Bureau  Chief  Financial  Officer  or 
equivalent,  for  their  respective 
organizations,  shall: 

a.  Promptly  notify  an  employee  upon 
discovery  of  an  erroneous  payment  to 
that  employee: 


b.  Compile  the  written  report 
described  in  4  CFR  92.3; 

c.  Notify  the  employee,  in  writing,  of 
the  disposition  of  a  request  for  waiver 
and  any  right  to  appeal,  as  required  by 
4  CFR  92.4; 

d.  Pay  a  refund  when  appropriate  if  a 
waiver  is  granted;  and 

e.  Fulfill  any  other  responsibility  of 
the  agency  imposed  by  5  U.S.C.  5584  or 
4  CFR  Parts  91  and  92,  or  other 
applicable  laws  or  regulations. 

8.  Reporting  Requirements. 

a.  The  Department  is  not  required  to 
submit  an  annual  written  report  to  GAO. 
However,  the  Department  still  is 
required  to  maintain  a  register  of  waiver 
actions,  subject  to  GAO  review.  In 
addition,  each  bureau  is  required  to 
retain  the  written  record  of  each  waiver 
action  for  6  years  and  3  months.  The 
written  record  is  defined  at  4  CFR  92.7. 

b.  Treasury  bureaus  are  required  to 
submit  an  annual  waiver  of  claims 
report  for  the  fiscal  year  ending 
September  30  to  the  Department's 
Deputy  Chief  Financial  Officer  (CFO) 
not  later  than  December  31  of  each  year. 
The  Deputy  CFO  will  issue  a  call  letter 
and  the  report  format  to  the  Deputy 
Assistant  Secretary  (Administration) 
and  Bureau  CFOs. 

c.  The  bureau  annual  waiver  of  claims 
report  shall  contain  the  following 
information. 

(1)  The  total  amount  waived  by  the 
bureau. 

(2)  The  number  and  dollar  amount  of 
waiver  applications  granted  in  full. 

(3)  The  number  and  dollar  amount  of 
waiver  applications  granted  in  part  and 
denied  in  part. 

(4)  The  number  and  dollar  amount  of 
waiver  applications  denied  in  their 
entirety. 

(5)  The  number  of  waiver  applications 
referred  to  the  GAO  for  action. 

(6)  The  dollar  amount  refunded  as  a 
result  of  waiver  action  by  the  bureau. 

(7)  The  dollar  amount  refunded  as  a 
result  of  waiver  action  by  the  GAO. 

9.  Cancellations.  The  following 
directives  have  been  superseded. 

a.  TD  12-01,  "Waiver  of  Claims  for 
Erroneous  Payment,"  dated  February  13, 
1989.  is  superseded. 

b.  TD  34-01,  "Debt  Claims  Due  the 
Department  of  the  Treasury,"  dated 
December  15, 1980,  is  superseded. 

10.  Authorities. 

a.  5  U.S.C  5584,  as  amended.  "Claims 
for  Overpayment  of  Pay  and 
Allowances,  and  of  Travel, 
Transportation  and  Relocation  Expenses 
and  Allowances." 

b.  4  CFR  Part  91.  "Standards  for 
Waiver." 

c.  4  CFR  Part  92.  "Procedure," 
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iner;  and 

llowing  Assistant 
iner  positions  are  abolished: 
uid  Research),  (Finance), 
(sources  and  Support),  and 
•ocessing). 

langes  in  paragraph  1.  shall 
ented  at  an  appropriate  time 
determined  by  the 
iner  of  Internal  Revenue, 
nmediately,  the 
iner  of  Internal  Revenue  is 
to  effect  such  transfers  of 
personnel,  positions, 
and  funds  as  may  be 
:o  implement  the  provisions 
er. 


3.  Except  for  the  specific  positions 
and  titles  in  paragraphs  4.  through  15. 
of  this  Order,  the  Commissioner  may 
create,  abolish,  or  modify  offices  and 
positions  within  the  IRS  as  may  be 
necessary  to  effectively  and  efficiently 
administer  the  tax  laws  or  other 
responsibilities  assigned  to  the  IRS.  The 
authority  of  the  Commissioner  to  create, 
abolish,  or  modify  offices  under  this 
delegation  is  subject  only  to  limitations 
that  exist  by  law  or  Department  of  the 
Treasury  rules  and  regulations, 
including  Treasury  Directive  21-01, 
"Organizational  Changes." 

4.  Office  of  Commissioner  of  Internal 
Revenue.  The  Office  of  the 
Commissioner  shall  consist  of  the 
Commi<:;oner;  Deputy  Commissioner; 
Chief  Financial  Officer;  Chief 
Information  Officer;  Chief,  Management 
and  Administration;  Chief.  Strategic 
Planning  and  Communications;  Chief, 
Taxpayer  Services;  Chief  Compliance 
Officer;  Chief,  Headquarters  Operations; 
Chief  Inspector;  Taxpayer  Ombudsman; 
Assistants  to  the  Commissioner  (except 
Legislative  Liaison,  Equal  Opportunity, 
Quality,  and  Public  Affairs);  Assistant  to 
the  Deputy  Commissioner;  and 
Modernization  Executive. 

5.  Deputy  Commissioner.  The  Deputy 
Commissioner  is  the  highest  career 
official  in  the  IRS  and  has  line  authority 
over  all  IRS  officials  and  operations, 
except  the  Chief  Inspector.  The  Deputy 
Commissioner  is  responsible  for  the 
following  activities. 

a.  Assists  and  acts  for  the 
Commissioner  in  planning,  directing, 
coordinating  and  controlling  the 
policies,  programs  and  other  activities 
of  the  IRS. 

b.  Assists  the  Commissioner  in 
establishing  tax  administration  policy 
and  developing  strategic  issues  and 
objectives  as  a  basis  for  strategic 
management  of  the  Service. 

c.  Supervises  the  Chiefs  in  the  Office 
of  the  Commissioner  (except  Chief 
Inspector);  Taxpayer  Ombudsman; 
Modernization  Executive;  Assistants  to 
the  Commissioner  (except  Legislative 
Liaison,  Public  Affairs,  Quality,  and 
Equal  Opportunity);  Assistant  to  the 
Deputy  Commissioner;  and  Regional 
Commissioners. 

6.  Modernization  Executive.  The 
Modernization  Executive  advises  the 
Commissioner  and  acts  as  the  main  IRS 
spokesperson  on  the  IRS  Business 
Vision  and  transition  activities, 
including  establishing  prototype  sites  to 
test  new  organizational  concepts  and 
resolving  operational  and  strategic 
issues  with  cross-functional  impact.  The 
Modernization  Executive  leads 
development  of  IRS  policy  on 
implementing  new  ways  of  doing 


business,  estabUshing  the  strategic 
direction  and  providing  a  critical 
evaluation  of  integrated  operational  and 
transition  activities. 

7.  Chief  Compliance  Officer.  The 
Chief  Compliance  Officer  is  the 
principal  advisor  to  the  Commissioner 
and  Deputy  Commissioner  on  policy 
and  operational  matters  affecting 
compliance  functions.  The  Chief 
Compliance  Officer  is  responsible  for 
the  following  activities. 

a.  Serves  as  national  spokesperson  for 
the  field  compliance  functions,  which 
include: 

(1)  Compliance  research; 

(2)  Delinquent  accounts  and  returns; 

(3)  Criminal  tax  fraud  investigation; 

(4)  Tax  return  examination: 

(5)  Employee  plans  and  exempt 
organizations  approval  and 
examination; 

(6)  Tax  treaty  administration; 

(7)  Foreign  tax  administration 
assistance;  and 

(8)  Disclosure. 

b.  Supervises  the  Assistant 
Commissioners  (Collection).  (Criminal 
Investigation),  (Employee  Plans  and 
Exempt  Organizations),  (Examination), 
and  (International),  and  the  Directors  of: 
Research,  and  Statistics  of  Income. 

c.  Represents  IRS.  as  designated  by 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies,  the  Congress,  other  tax 
authorities  and  the  public  on  field 
compliance  op>erations  and  major  cross- 
functional  issues  related  to  compliance. 

8.  Chief,  Taxpayer  Services.  Tne 
Chief,  Taxpayer  Services,  is  the 
principal  advisor  to  the  Commissioner 
and  Deputy  Commissioner  on  policy 
and  operational  matters  affecting 
taxpayer  assistance,  and  tax  return  and 
document  processing.  The  Chief, 
Taxpayer  Ser\'ices,  is  responsible  for  the 
following  activities. 

a.  Serves  as  national  spokesperson  for 
the  field  taxpayer  services  functions, 
which  include: 

(1)  Assisting  taxpayers  in  complying 
with  the  tax  laws;  and 

(2)  Processing  tax  returns  and 
information  documents. 

b.  Supervises  the  Assistant 
Commissioner  (Taxpayer  Services)  and 
the  Directors  for:  Input  Processing,  and 
Case  Processing. 

c.  Represents  IRS,  as  designated  by 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies,  the  Congress,  other  tax 
authorities  and  the  public  on  field 
taxpayer  services  operations  and  major 
cross- functional  issues  related  to 
taxpayer  services. 

9.  Chief  Financial  Officer.  The  Chief 
Financial  Officer  is  the  principal 
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advisor  to  the  Commissioner  and 
Deputy  Commissioner  on  Servicewide 
financial  management  and  revenue 
accounting  and  is  responsible  for  the 
following  activities. 

a.  Serves  as  the  main  IRS 
spokesperson  on  planning  and 
managing  financial  resources,  including 
formulating  budgets  and  controlling 
their  execution;  and  accounting  for 
revenue  collected  by  the  Service. 

b.  Establishes  practices,  procedures, 
standards  and  controls  for  the  Service's 
financial  systems. 

c.  Supervises  the  following  Directors 
of:  Budget,  Accounting  Standards  and 
Systems,  and  Financial  Management: 
and  the  Chief,  Revenue  Accounting. 

d.  Represents  IRS.  as  designated  oy 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies.  Congress,  other  tax 
authorities  and  the  public  on  the 
management  of  financial  resources,  and 
major  cross-functional  issues  related  to 
financial  management. 

10.  Chief.  Management  and 
Administration.  The  Chief.  Management 
and  Administration,  is  the  principal 
advisor  to  the  Commissioner  and 
Deputy  Commissioner  on  Servicewide 
management  of  human  resources  and 
procurement  and  is  responsible  for  the 
following  activities. 

a.  Serves  as  national  spokesperson  for 
the  management  of  human  resources 
and  procurement,  which  include: 

(1)  Administering  human  resource 
policies; 

(2)  Providing  Servicewide  guidance 
on  facilities  and  logistical  support;  and 

(3)  Contracting. 

b.  Establishes  practices,  procedures, 
standards  and  controls  for  IRS  human 
resource  and  procurement  systems. 

c.  Supervises  the  Assistant 
Commissioner  (Procurement),  the 
Assistant  to  the  Commissioner  (Equal 
Oppoitunity),  and  the  Directors  of: 
Human  Resources,  Training  and 
Development,  Facilities  and  Information 
Management  Systems,  and  Analysis  and 
Studies. 

d.  Represents  IRS,  as  designated  by 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies.  Congress,  other  tax 
authorities,  and  the  public  on  the 
management  of  human  resources  and 
procurement,  and  on  major  cross- 
functional  issues  related  to  management 
and  administration. 

11.  Chief  Information  Officer.  The 
Chief  Information  Officer  is  the 
principal  advisor  to  the  Commissioner 
and  Deputy  Commissioner  on 
Servicewide  information  resources  and 


technology  management.  The  Chief 
Information  Officer  is  responsible  for 
the  following  activities. 

a.  Serves  as  the  main  IRS 
spokesperson  on  the  planning, 
developing,  and  managing  of 
information  resources,  including: 

(1)  Strategic  technology  planning; 

(2)  Data  administration  and  privacy 
assurance; 

(3)  Technology  standards;  and 

(4)  Telecommunications. 

b.  Establishes  policies,  practices, 
standards  and  controls  affecting  these 
functions  and  the  development  and 
acquisition  of  computer  hardware  and 
software. 

c.  Provides  the  focus  for  technology 
management  and  plays  an  essential  role 
in  shaping  and  fostering  a  shared 
commitment  to  technology  goals  and 
programs. 

d.  Supervises  the  Assistant 
Commissioners  (Information  Systems 
Development)  and  (Information  Systems 
Management),  the  Privacy  Advocate, 
and  the  Systems  Architects. 

e.  Represents  IRS,  as  designated  by 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies,  the  Congress,  other  tax 
authorities,  and  the  public  on 
Servicewide  information  resources  and 
technology  management  and  major 
cross-functional  issues  related  to 
information  systems. 

12.  Chief,  Strategic  Planning  and 
Communications.  The  Chief,  Strategic 
Planning  and  Communications,  is  the 
principal  advisor  to  the  Commissioner 
and  Deputy  Commissioner  on 
Servicewide  planning  and  internal  and 
external  communications  and  is 
responsible  for  the  following  activities. 

a.  Serves  as  national  spokesperson  for 
the  planning  and  communications 
functions,  which  include: 

(1)  Administering  the  Strategic 
Management  System;  and 

(2)  Developing  communications 
strategies  and  mechanisms  for  internal 
and  external  stakeholders. 

b.  Supervises  the  following  Assistants 
to  the  Commissioner:  (Public  Affairs), 
(Quality)  and  (Legislative  Liaison);  the 
Directors  of:  Tax  Forms  and 
Publications,  and  Planning;  and  the 
Chief,  Publishing  Services. 

c.  Represents  IRS,  as  designated  by 
the  Commissioner  or  Deputy 
Commissioner,  to  other  executive 
branch  agencies.  Congress,  other  tax 
authorities,  and  the  public  on 
Servicewide  strategic  management, 
communications  and  major  cross- 
functional  issues  related  to  planning 
and  communications. 


13.  Chief,  Headquarters  Operations. 
The  Chief,  Headquarters  Operations, 
advises  the  Commissioner  and  Deputy 
Commissioner  on  all  aspects  of 
managing  IRS  headquarters  operations 
and  is  responsible  for  program 
management  for  headquarters  support 
and  services,  human  resources,  financial 
operations,  budget  formulation  and 
execution,  automated  data  processing 
activities,  equal  opportunity,  diversity, 
ethics,  and  internal  communications. 

14.  Chief  Inspector.  The  Chief 
Inspector  shall,  to  ensure  objectivity  and 
integrity,  report  directly  to  the 
Commissioner. 

15.  Chief  Counsel.  The  Office  of  the 
Chief  Counsel  is  an  office  within  the 
Department  of  the  Treasury  Legal 
Division.  The  Chief  Counsel,  pursuant 
to  delegated  authority  from  the  General 
Counsel  of  the  Treasury,  is  authorized  to 
take  necessary  action  on  certain 
personnel  and  administrative  matters 
pertaining  to  the  Office  of  the  Chief 
Counsel,  including  but  not  limited  to 
those  fur  the  appointment, 
classification,  promotion,  demotion, 
reassignment,  transfer  or  separation  of 
officers  or  employees;  however,  all 
personnel  and  administrative  matters 
concerning  Senior  Executive  Service  or 
managers,  management  officials  and 
supervisory  employees  (Grade  13  and 
above)  in  the  Offices  of  Associate  Chief 
Counsel  (International),  (Domestic),  and 
(Employee  Benefits  and  Exempt 
Organizations),  whose  primary  duties 
do  not  involve  litigation,  and  the  Office 
of  the  National  Director  of  Appeals, 
shall  be  approved  by  the  Commissioner 
of  Internal  Revenue  prior  to 
implementation. 

a.  The  National  Director  of  Appeals  is 
supervised  by  the  Chief  Counsel.  The 
Commissioner  of  Internal  Revenue 
exercises  line  supervision  over  the  Chief 
Counsel  for  this  function. 

b.  The  Commissioner  of  Internal 
Revenue  shall  exercise  the  final 
authority  of  the  IRS  concerning 
substantive  interpretation  of  the  tax 
laws  as  reflected  in  legislative  and 
regulatory  proposals,  revenue  rulings, 
letter  rulings,  and  technical  advice 
memoranda. 

16.  Cancellation.  This  Order 
supersedes  Treasury  Order  150-02, 
"Establishment  of  Certain  Offices  in  the 
National  Office  of  the  Internal  Revenue 
Service,"  dated  October  4, 1991. 
Lloyd  Bentsen, 

Secretary  of  the  Treasury. 
Attachment. 

BILUMQ  coot  4«10,4»^ 
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IFR  Doc.  94-1347  Filed  1-19-94;  8:45  ami 
BtLUNG  CODE  4ai»-2»-C 

[Treasury  Order  Numt>er:  1 13-01] 

Agreements  and  Arrangements  witti 
Intelligence  Community  Agencies,  and 
Other  Responsibilities  of  the  Special 
Assistant  to  the  Secretary  (National 
Security) 

January  11, 1994. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  in  the  Secretary  by 
31  U.S.C.  321(b)  and  Executive  Order 
(E.O.)  12333,  it  is  ordered  that: 

1.  The  Special  Assistant  to  the 
Secretary  (National  Security)  shall 
report  to  the  Secretary  and  the  Deputy 
Secretary.  For  purposes  of 
administrative  and  managerial  control, 
the  Special  Assistant  to  the  Secretary 
(National  Security)  and  the  Office  of 
Intelligence  Support  shall  be  part  of  the 
Executive  Secretariat. 

2.  The  Special  Assistant  to  the 
Secretary  (National  Security)  shall: 

a.  Provide  day-to-day  intelligence 
support  to  the  Secretary  and  other 
officials;  and 

b.  Represent  Treasury  on  intelligence 
community  committees  and  maintain 
continuous  liaison  with  elements  of  the 
community. 

3.  Agreements  and  Arrangements  with 
Intelligence  Community  Agencies.  The 
Special  Assistant  to  the  Secretary 
(National  Security)  shall  review  and 
coordinate  all  agreements  and 
arrangements  governing  Treasury 
activity  in  support  of  one  or  more 
agencies  within  the  intelligence 
community,  as  defined  in  E.O.  12333,  or 
its  successor,  and  for  any  intelligence 
community  activity  in  support  of  one  or 
more  subordinate  organizational  units 
("components")  within  the  Department 
of  the  Treasury. 

a.  Any  proposed  agreement  or 
arrangement  involving  one  or  more 
Treasury  components  acting  either  on  a 
recurring  or  ad  hoc  basis  in  support  of 
one  or  more  intelligence  community 
agencies,  or  vice  versa,  shall  be  reduced 
to  writing  and  transmitted  to  the  Special 
Assistant.  Except  as  otherwise  directed 
by  the  Secretary,  the  Special  Assistant, 
after  consultation  with  the  General 
Counsel  and  Executive  Secretary,  shall 
submit  the  agreement  or  arrangement 
directly  to  the  Secretary  or  Deputy 
Secretary  for  review  and  approval. 

b.  The  Special  Assistant  to  the 
Secretary  (National  Security)  is 
authorized  to  review  and  monitor,  at 
that  official's  discretion,  all  such 
agreements  and  arrangements  now  in 


effect,  and  to  report  on  a  continuing 
basis  regarding  their  status  to  the 
Secretary  and  Deputy  Secretary. 

c.  In  exigent  circumstances,  the 
Special  Assistant  to  the  Secretary 
(National  Security)  may  approve 
proposed  agreements  or  arrangements  of 
a  noncontroversial  nature.  As  soon  as 
possible  thereafter,  the  Special  Assistant 
shall  follow  the  procedure  set  out  in 
paragraph  3.a. 

d.  Department  of  the  Treasury 
components  shall  notify  the  Special 
Assistant  to  the  Secretary  (National 
Security)  each  time  they  act  pursuant  to 
any  agreement  or  arrangement  approved 
under  this  or  any  predecessor  Order. 

4.  This  Order  shall  not  affect  in  any 
way  the  normal  reporting  relationships 
and  operational  responsibilities  of 
Treasury  officials.  This  Order  does  not 
apply  to  the  routine  exchange  between 
the  intelligence  community  and  the 
Department  of  the  Treasury  of 
substantive  intelligence  information  and 
recurring  reports. 

5.  The  Office  of  Intelligence  Support, 
under  the  direction  of  the  Special 
Assistant  to  the  Secretary  (National 
Security),  shall: 

a.  screen  and  distribute,  to 
appropriate  Treasury  officials,  relevant 
State  Department  telegrams; 

b.  prepare  daily  cable  summaries  and 
regular  wire  service  news  summaries  on 
items  of  interest  to  Treasury  officials; 

c.  screen  and  distribute  intelligence 
reports  and  publications  to  appropriate 
Treasury  officials;  and 

d.  provide  other  intelligence  support 
to  the  Secretary  and  other  Treasury 
officials  as  appropriate. 

6.  Cancellation.  Treasury  Order  113- 
01,  "Redesignation  of  the  Assistant 
Secretary  for  Policy  Development  as  the 
Assistant  Secretary  for  Policy 
Management,"  dated  March  30, 1989,  is 
superseded. 

Lloyd  Bentsen.  * 

Secretary  of  the  Treasury. 
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Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 
ACTION:  Notice  of  alteration  of  Privacy 
Act  system  of  records. 

SUMMARY:  The  Treasury  Department, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF),  gives  notice  of 
proposed  alteration  to  the  system  of 


records  entitled  Fiscal  Record  System — 
Treasury/ATF  .004,  which  is  subject  to 
the  Privacy  Act  of  1974,  as  amended  by 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988.  The  system 
notice  was  last  published  in  its  entirety 
in  the  Federal  Register,  Vol.  57,  No.  75. 
Page  13931.  April  17. 1992. 
DATES:  Comments  must  be  received  no 
later  than  February  22, 1994.  The 
alteration  to  the  system  of  records  will 
be  effective  March  1, 1994.  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
ADDRESSES:  Comments  should  be  sent  to 
Disclosure  Branch,  Department  of  the 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Room  8250,  Washington. 
DC  20226.  Comments  will  be  made 
available  for  inspection  and  copying  in 
the  Bureau  Reference  Library  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Thomas,  Senior  Disclosure 
Specialist,  Disclosure  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (202) 
927-8480  or  Patricia  Perpal,  Financial 
Analyst,  (202)  927-6629. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  alteration  is  to  bring  the 
existing  Privacy  Act  notice  into 
compliance  with  the  requirements  of  the 
Privacy  Act  as  amended  in  1988.  The 
proposed  amendment  adds  six  new 
routine  uses.  The  new  routine  uses  will 
enable  ATF  to  participate  in  the 
Government-wide  Federal  salary  and 
administrative  offset  program,  in  the  tax 
refund  offset  program  authorized  under 
31  U.S.C.  subsection  3720A.  and  to 
otherwise  recoup  its  non-tax  debt.  In 
addition  to  the  above,  categories  of 
individuals,  categories  of  records,  and 
record  source  categories  are  also  being 
altered  for  the  reasons  stated  above.  The 
amendment  also  makes  certain  editorial 
changes  and  adds  text  to  certain 
elements. 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below: 

Treasury/ATF  .004 

SYSTEM  NAME: 

Fiscal  Record  System — ^Treasury/ATF. 

SYSTEM  location: 

Description  of  change:  After  "Bureau 
of  Alcohol,  Tobacco  and  Firearms", 
remove  "1200  Pennsylvania  Avenue. 
NW"  and  change  address  to  read  "650 
Massachusetts  Avenue,  NW." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Description  of  change:  Following  "(4) 
Vendors  furnishing  goods  and  services 
to  the  Bureau.",  add  "(5)  Individuals 
who  are  financially  indebted  to  the  U.S. 
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under  some  particular 
jgram  of  the  Bureau." 

RECORDS  IN  THE  SYSTEM: 
1  of  change:  After  "(12) 
il  and  Regional  Counsel 
ind  opinions."  add  "(13) 
bt  collection  activity  on 
[14)  Correspondence  with 
jencies  of  debtors 
tion  to  begin  collecting 
ebt  through  voluntary  or 
)ffset  procedures  against 
salary  or  benefits." 

)f  RECORDS  MAIKTAINED  tN  TXE 
NNO  CATEGOfUES  OF  USERS  AND 
OF  SUCH  USES: 

1  of  change:  Remove  the 
end  of  item  (7)  and 
«micolon(:),  and  add  the 
w  routine  uses:  (8)  the 
tnue  Service  (IRS)  to  obtain 
ddress  of  a  taxpayer  for  the 
icating  such  person  to 
t  pursuant  to  26  U.S.C. 
I03(m).  Mailing  addresses 
n  the  IRS  which  become 
^stem  are  released  to 
sorting  agencies  to  obtain 
5  or  to  debt  collection 
not  to  other  governmental 
a  consumer  reporting 
e  purpose  of  obtaining  a 
;  (10)  debt  collection 
debt  collection  services; 
nse  Manpower  Data  Center 


(DMDC),  Department  of  Defense,  the 
U.S.  Postal  Service,  and  other  agencies 
through  authorized  computer  matching 
programs  to  identify  and  locate 
individuals  who  are  delinquent  in  their 
repayment  of  debts  owed  to  ATF  in 
order  to  collect  a  debt  through  salary  or 
administrative  offsets;  (12)  other  Federal 
agencies  for  the  purpose  of  effecting 
interagency  salary  or  administrative 
offsets  as  well  as  to  the  IRS,  pursuant  to 
26  U.S.C.  subsection  3720A,  for  the 
purpose  of  effecting  tax  refund  offsets 
against  a  debtor;  (13)  any  creditor 
Federal  agency  seeking  assistance  from 
ATF  in  requesting  voluntary  repayment 
or  in  implementing  salary  or 
administrative  offset  procedures  in 
collection  of  a  debt  owed  to  the 
Government. 

Following  "Routine  Uses  of  Records" 
insert: 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C.  552a 
(b)(12)  and  section  3  of  the  Debt 
^Collection  Act  of  1982  may  be  made 
from  this  record  system  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

SVSTEM  MANAGER(S)  ANO  ADDRESS: 

Descritpion  of  change:  Remove  "1200 
Pennsylvania  Avenue"  and  insert  "650 
Massachusetts  Avenue." 


NOTIFICATION  PROCEDURE: 

Description  of  change:  Delete  text  and 
insert  "Inquiries  and  Privacy  Act 
requests  from  individuals  seeking  to 
determine  whether  information  about 
them  is  contained  in  this  system  should 
be  addressed  to:  Privacy  Act  Request, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  or  can  be 
delivered  personally  to  this  address  in 
Room  8290." 

RECORD  ACCESS  PROCEDURES: 

Description  of  change:  Remove  "1200 
Pennsylvania  Avenue,  NW.,  Room 
4412"  and  insert  "650  Massachusetts 
Avenue,  NW.,  Room  8290." 


RECORD  SOURCE  CATEGORIES: 

Description  of  change:  Remove  the 
period  at  the  end  of  item  (5)  and 
substitute  a  semicolon  (;),  and  add  the 
following:  "(6)  Creditor  agencies;  (7) 
Federal  employing  agency  of  debtor;  (8) 
Collection  agencies;  (9)  Federal,  state  or 
local  agencies,  including  the  IRS. 
furnishing  address  of  debtor." 

Dated:  January  11, 1994. 
Deborah  M.  Witchey, 

Depu  ty  Assistant  Secretary  (Administration). 
[FR  Doc.  94-1343  Filed  1-19-94;  8:45  am) 
BILUNO  CODE  4aiO-31-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putilished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  January  18, 
1994.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to.  consider  a 
perjonnel  matter  and  matters  relating  to 


the  Corporation's  corporate  and 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubic  observation;  and 
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that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)  (10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  January  18. 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox, 

Acting  Deputy  Executive  Secretary. 
IFR  Doc.  94-1520  Filed  1-18-94  3:-'8  pm) 
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:ument  93-31397 
lage  681 15  in  the  issue  of 
ember  23.  1993.  in  the 
in  the  first  full  paragraph, 


in  the  third  line."Docket  4-3"  should 
read  "Docket  4-93". 

BtLUNC  COOC  1S0&41-O 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  677] 

Sterling  Pharmaceuticals,  Inc., 
Barceloneta,  Puerto  Rico;  Application 

Correction 

In  notice  document  94-513  beginning 
on  page  1372  in  the  issue  of  Monday, 
January  10.  1994,  on  page  1372.  in  the 
third  column,  in  the  last  line.  "Docket 
1-8-"  should  read  "Docket  18-". 

BiLUNO  COOC  190M1-O 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  80-0:  Notice  8] 
RIN  2127-AE86 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

Correction 

In  rule  document  93-24517  beginning 
on  page  52021  in  the  issue  of 
Wednesday,  October  6, 1993,  make  the 
following  correction: 

§571.108    [Corrected] 

On  page  52026,  in  the  third  column, 
in  §  571.108.  in  S5. 7.1.4.1,  in  paragraph 
(c),  in  the  fifth  line,  "388"  should  read 
"38". 

BUJJNO  CODE  190»«1-O 


i 
1 

f^ 



r-=^, 

s^-*  s     i 

I    1 

i 

s 

1 

f  1  1 

1    i    i 

T-) 

Thursday 
January  20,  1994 


Part  II 


Department  of  the  Interior 

Bureau  of  Indian  Affairs 

Department  of  Health  and 
Human  Services 

Indian  Health  Service 

25  CFR  Part  900 

Indian  Self-Determination  and  Education 

Act  Amendments;  Proposed  Rule 
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ENT  OF  THE  INTERIOR 

Indian  Affairs 

ENT  OF  HEALTH  AND 
RVICE& 

tth  Service 

1900 

C98;  1076-AC20 

Determination  and 
Act  Amendments 

)epartments  of  'he  Interior 

and  Human  Services. 

ice  of  proposed  rulemaking. 

he  Secretdnes  of  the 
of  Interior  (DOI)  and  the 
of  Health  and  Human 
HHS)  propose  a  joint  rule  to 
sections  1  through  9  and  title 
I f-Determi nation  Act  ("the 
ubic  Law  100-^72,  the 
Determination  and 
Assistance  Act  amendments 
oint  rule  will  permit  the 
award  contracts  and  grants 
ibes  without  the  unnecessary 
onfusion  associated  with 
sets  of  rules  for  single 
;islation.  The  joint  rule  will 
the  Departments  to 
the  amendments  to  the  Act 
ite  deficiencies  or  problem 
I  inhibited  contracting  under 
Act. 

ments  must  be  submitted  on 
ay  20, 1994. 
tn.  within  the  120  day 
sriod.  the  Departments  will 
mal  meeting  and  may  hold 
selected  locations 
the  country  to  receive 
)n  this  proposal  from  Indian 
Native  people  and  others 
}  interested.  We  will  inform 
,1  groups  and  organizations 
srtise  locally,  the  dates  and 
ese  meetings. 

Written  comments  to  these 
lies  may  be  sent  to  Betty  J. 
n  Self-Determination 
its  Regulations  Comments, 
lations  Branch.  Office  of 
valuation  and  Legislation. 
Ith  Service,  12300  Twinbrook 
lite  450,  Rockville.  Maryland 
iments  will  be  made 
r  public  inspection  at  this 
m  8:30  a.m.  to  5  p.m., 
•ough  Friday  beginning 
ely  2  weeks  after 
.  Comments  will  also  be 
r  public  insf)ection  at  the 
»627,  Main  Interior  Building, 
ef .  NW.,  Washington.  DC. 


20240.  These  comments  will  be 
available  at  the  same  time  as  in 
Rockville. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Thomas,  Division  of  Self-  ( 

Determination  Services,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  1849  C  Street,  NW., 
Washington,  DC.  20240,  Telephone  202/ 
208-.5727  or  Mitchell  L.  Parks,  Division 
of  Self-Determination  Services.  Office  of 
Tribal  Activities,  Indian  Health  Service. 
5600  Fishers  Lane,  Parklawn  Building, 
room  6A-19,  Rockville,  Ma.'7land 
20857,  Telephone  301/443-6840/1104/ 
1044. 

SUPPLEMENTARY  INFORMATION:  The  1975 
Indian  Self-Determination  and 
Education  Assistance  Act  gave  tribes  the 
authority  to  contract  with  the  Federal 
Government  to  operate  programs  serving 
their  tribal  members.  The  Act  was 
further  amended  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1988, 
Public  Law  100-472;  Technical 
Assistance  Act  and  other  Acts,  Public 
Law  98-250;  Indian  Reorganization  Act 
Amendments  of  1988,  Public  Law  100- 
581;  Interior  Appropriations  Act  for 
Fiscal  Year  1988,  Public  Law  100-446; 
Miscellaneous  Indian  Law 
Amendments,  Public  Law  101-301;  and 
Indian  Self-Determination  and 
Education  Assistance  Act  Amendments 
of  1990,  Public  Law  101-644. 

These  Amendments  were  intended  to 
increase  tribal  participation  through 
contracting  in  the  management  of 
Federal  Indian  programs  and  to  help 
ensure  long-term  financial  stability  for 
tribally-run  programs. 

The  1988  Amendments  also  require 
the  Secretaries  of  DHHS  and  the  I30I  to 
consider  and  formulate  appropriate 
regulations  with  the  participation  of 
Indian  tribes.  The  accompanying  Senate 
report  called  for  the  two  Departments  to 
issue  joint  regulations. 

Public  Participation  in  Pre-Rulemaking 
Activity 

These  proposed  regulations  were 
prepared  during  the  past 
Administration.  A  major  area  of  concern 
for  the  current  Administration  relates  to 
the  adequacy  of  outreach  to,  and 
participation  in  the  drafting  process  by, 
tribes  and  tribal  organizations  during 
the  post-August  1990  period.  The  DOI's 
concern  is  heightened  by  the  fact  that 
the  September  1990  draft  (which  did 
reflect  tribal  input)  was  significantly 
modified  during  the  more  than  two-year 
period  in  which  the  two  Departments 
worked  on  the  draft  without  tribal 
participation.  It  is  our  goal  to  develop 
regulations  that  fully  meet  statutory 


requirements  and  congressional  intent, 
enable  the  Federal  Government  to  fulfill 
its  responsibilities,  and  address  the 
needs  of  all  tribes,  both  those  who  elect 
to  contract  and  those  who  elect  not  to 
contract. 

The  Amendments  to  the  Indian  Self- 
Determination  Act  (ISDA)  were  signed 
by  President  Reagan  on  November  1, 

1988.  Section  107  of  the  ISDA 
authorizes  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health  and  Human 
Services  to  consider  and  formulate 
appropriate  regulations  to  implement 
the  1988  ISDA  Amendments,  with  the 
participation  of  Indian  tribes.  During  the 
month  of  November  1988.  the  Bureau  of 
Indian  Affairs  (BIA)  and  The  Indian 
Health  Service  (IHS)  held  meetings  in 
Arlington,  Anchorage,  Albuquerque. 
Aberdeen.  Seattle,  Sacramento,  and 
Tulsa,  to  discuss  the  1988  ISDA 
Amendments  with  tribal 
representatives.  Nationally,  over  1200 
people  attended  these  joint  BIA/IHS 
sessions. 

The  BIA  and  the  IHS  subsequently 
held  a  joint  Regulations  Drafting 
Workshop  with  approximately  300 
tribal  representatives  in  Nashville, 
Tennessee,  February  28  to  March  3, 
1989  (RDW  I);  a  follow-up  workshop 
was  held  in  Albuquerque,  New  Mexico, 
on  March  21-24. 1989  (RDW  II).  A 
working  document  w£«  produced  on 
April  3, 1989  as  a  result  of  the  two 
workshops. 

On  October  2. 1989.  a  joint  BL\/IHS 
letter  was  issued  to  indicate  the 
decision  of  the  two  agencies  to  develop 
joint  regulations.  On  December  21, 

1989,  BIA  and  IHS  jointly  released  a 
preliminary  set  of  draft  regulations  for 
tribal  comments.  In  January  and 
February,  1990, 13  regional  consultation 
meetings  were  held  with  tribal 
representatives  to  discuss  the  joint  draft 
regulations  and  to  collect  tribal 
comments. 

On  March  13, 1990.  the  BIA  and  IHS 
accepted  recommendations  from  tribes 
to  recognize  and  permit  designated 
tribal  representatives  to  participate  in 
joint  sessions  to  revise  the  December 
1989  joint  draft  regulations.  These 
sessions  between  DOI,  DHHS.  and  tribal 
representatives — jointly  designated  as 
the  Coordination  Work  Group  (CWG) — 
began  on  March  9. 1990  and  continued 
to  be  held  periodically  imtil  the  end  of 
August  1990.  In  September  1990,  a  new 
set  of  draft  regulations  was  issued  by 
DOI/DHHS,  reflecting  the  views  of  the 
CWG.  / 

Throughout  the  following  year,  each 
Department  conducted  preliminary 
reviews  and  clearance  of  the  draft 
regulations.  The  Secretary  of  HHS. 
Louis  Sullivan,  reviewed  and  endorsed 
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the  positions  reflected  in  the  draft 
regulation  on  the  major  issues.  On 
December  12. 1990.  the  DOl  Secretary. 
Manuel  Lujan.  issued  a  memorandum 
setting  forth  his  policy  on 
implementation  of  the  ISDA.  and 
formally  setting  forth  the  DO!  review 
and  clearance  process  for  the  draft 
regulations,  including  review  by  the 
Departmental  Review  Team  (DRT), 
composed  of  representatives  of  all  DOI 
agencies,  and  resolution  of  unresolved 
issues  by  the  Departmental  Policy 
Croup  (DPG).  composed  of  ail  DOI 
Assistant  Secretaries  and  the  Solicitor. 

Revisions  were  made  by  each 
Department  reflecting  the  result  of  this 
preliminary  clearance.  Each  Department 
issued  its  own  revised  draft  regulation 
in  November  1991.  Each  Department 
subsequently  ap{>ointed  a  Negotiation 
Team  to  meet  and  negotiate  joint  final 
regulations.  The  first  joint  meeting  of 
the  DOI  and  DHHS  negotiation  teams 
was  held  on  June  12,  1992.  Weekly 
meetings  continued  throughout  the 
Summer  of  1992,  and  the  nnal  joint 
DOI/DHHS  draft  regulations  were 
essentially  completed  by  October  1992. 

The  DHHS  and  the  DOI  have  worked 
together  to  draft  a  joint  regulatory 
approach  that  would  meet  the  needs  of 
both  Departments.  Throughout  the 
process,  the  DHHS  and  the  DOI  have 
sought  to  retain  as  much  of  the  advice 
and  perspectives  provided  by  the  tribes 
as  possible.  However,  there  are 
differences  with  some  tribal  positions 
and  new  issues  may  arise  once  tribes 
review  the  text  of  the  NPRM. 

We  believe,  that  the  public  comment 
period  will  provide  an  adequate 
opportunity  for  tribes  and  tribal 
organizations  to  provide  comments  on 
the  current  draft.  The  anticipated 
national  and  regional  meetings,  in 
particular,  are  designed  to  solicit 
additional  tribal  input.  We  look  forward 
to  receiving,  and  commit  to  give  full 
consideration  to,  all  comments  received 
during  the  public  comment  period.  We 
will  send  copies  of  this  notice  of 
proposed  rulemaking  (NPRM)  to  each 
federally  recognized  tribe  and  invite 
each  tribe  to  participate  at  these 
meetings.  We  especially  invite 
comments  from  tribes  and  tribal 
organizations,  regarding  how  these 
proposed  rules  will  impact  on  their 
ability  to  contract  for  programs  serving 
their  members. 

The  following  is  a  summary  of  the 
major  issues  in  each  Subpart  of  the 
proposed  rule. 

Subpart  A — General 

Subpart  A  of  the  prof>osed  regulation 
contains  a  variety  of  general  provisions 
including  definitions,  statements  of 


policy,  and  provisions  governing  what 
may  be  contracted  under  the  Act,  the 
division  of  programs  for  purposes  of 
contracting,  the  amount  of  funding  for 
contracts,  Indian  preference  in  training 
and  employment,  personnel,  the 
availability  of  information,  record 
retention  and  access  to  records,  and 
monitoring  by  the  Secretary. 

The  proposed  regulation  identifies 
three  types  of  relationships  between  the 
Federal  Government  and  Indian  tribes 
and  tribal  organizations  under  the  Act. 
The  first  type  of  relationship  concerns 
the  transfer  of  service  delivery  programs 
to  tribes  and  tribal  organizations.  The 
Act  authorizes  a  special  type  of  contract 
with  Indian  tribes  and  tribal 
organizations  for  the  operation  of 
service  programs.  These  "contracts"  are 
not  procurement  contracts  pursuant  to 
which  the  Government  retains  control 
over  the  work  performed  by  the 
contractor.  Rather,  it  is  a  fundamental 
premise  of  these  proposed  regulations 
that  when  a  program  is  assumed  by 
contracting  under  the  Act.  the  Secretary 
divests  himself^erself  of  the  resources 
to  conduct  that  program  and  turns  over 
all  direction  and  control  of  the  day-to- 
day operation  of  the  program  to  the 
contracting  tribe.  (See  the  statement  of 
Secretarial  poUcy  at  §  900.103(b)(4)  of 
these  proposed  regulations). 

This  relationship  ordinarily  will  be 
effectuated  through  a  non-procurement 
contract,  but  grants  or  cooperative 
agreements  in  lieu  of  such  contracts 
may  also  be  used.  This  tjpe  of 
relationship  is  governed  by  the  same 
rules  in  this  proposed  regulation, 
whether  or  not  a  non-procurement 
contract,  or  a  grant  or  cooperative 
agreement  in  lieu  of  a  non-procurement 
contract,  is  used.  Thus,  the  definition  of 
"contract"  in  §  900.102  is  written 
broadly  to  include  either  non- 
procurement  contracts  or  grants  or 
cooperative  agreements  in  lieu  of  non- 
procurement  contracts. 

Contracting  under  the  Act  for 
construction  involves  a  different  type  of 
relationship  between  the  Federal 
Government  and  the  contracting  tribe  or 
tribal  organization.  This  second  type  of 
relationship  is  a  procurement 
relationship  governed  by  separate  rules 
set  out  in  subpart  J.  Because 
construction  contracts  involve  a 
procurement  relationship,  which  is  a 
different  type  of  relationship  from  that 
involving  the  transfer  of  service  delivery 
programs,  construction  contracts  are 
excluded  from  the  definition  of 
"contract"  in  §  900.102. 

Section  103  of  the  Act  also  authorizes 
discretionary  grants  for  certain  special 
purposes  such  as  planning,  training, 
evaluation  and  other  activities  designed 


to  improve  the  capacity  of  a  tribal 
organization  to  enter  into  a  contract  for 
the  operation  of  service  programs.  These 
discretionary  grants  and  cooperative 
agreements  are  a  third  type  of 
relationship  between  the  Federal 
Government  and  Indian  tribes  and  tribal 
organizations  authorized  by  the  Act. 
Separate  rules  governing  discretionary 
grants  and  cooperative  agreements  are 
set  out  in  subpart  L. 

The  term  "program"  is  defined  to 
mean  "the  operation  of  services  for 
tribal  members  and  other  eligible 
beneficiaries."  It  is  necessary  to  define 
"program"  because  section  102.of  the 
Act  directs  the  Secretary  to  contract  "to 
plan,  conduct,  and  administer  programs 
or  portions  thereof."  The  Act  does  not 
define  the  term  "program."  However, 
the  legislative  history  to  the  1988 
Amendments,  Public  Law  100-472. 
indicates  that  what  Congress  intended 
by  the  term  "program"  was  the 
operation  of  services.  The  statute  is 
unique  in  that  it  requires  the  transfer  of 
resources  and  control  over  the  operation 
of  services  in  Indian  communities  to 
contracting  tribes.  The  transfer  is  to 
assist  "another  governmental  entity"  in 
operating  the  services  formerly  provided 
by  the  Secretary. 

Section  900.106  contains  the 
provisions  governing  what  is 
contractible  under  the  Act  and  these 
regulations.  The  1988  Amendments 
broadened  the  scope  of  the  Act's 
coverage  to  include:  Programs 
administered  by  either  Secretary  for  the 
benefit  of  Indians  for  which 
appropriations  are  made  to  other 
agencies;  and  programs  for  the  benefit  of 
Indians  because  of  their  status  as 
Indians  without  regard  to  the  agency  or 
office  of  DHHS  or  DOI  within  which  the 
programs  are  performed. 

Section  900.106(a)(l)(v)  contains  a 
test  for  determining  what  programs  are 
for  the  benefit  of  Indians  because  of 
their  status  as  Indians  under  section 
102(a)(1)(E)  of  the  Act.  The  terms 
"primary  or  significant  beneficiaries" 
and  "primary  or  significant  recipients," 
used  in  §  900.106(a)(l)(v)(A)  refer  to 
those  persons.  Indian  tribes,  Indian 
resources,  entities,  or  public  values 
(such  as  wetlands  or  endangered 
species)  whose  benefit  or  enhancement 
was  the  principal  or  a  leading 
motivation  for  the  establishment  of  the 
program  or  portion  thereof.  In  order  to 
determine  what  programs  or  portions  of 
programs  fall  within  the  scope  of  the 
Act,  the  DOI  must  necessarily  engage  in 
a  case-by-case  analysis,  and  look  at  the 
purpose,  character,  and  administration 
of  a  program  or  portion  thereof,  in  what 
is  a  "totality  of  the  circumstances" 
approach.  The  underlying  and 
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it  inquiry  is  one  of 
;  congressional  intent 
ilysis  of  the  entire  statute 
ilative  history,  although 
gressional  invocation  of  its 
lal  authority  over  Indian 
idence  that  Congress 
e  program  or  portion  thereof 
I  benefit  of  Indians  because 
us  as  Indians. 
00.106(c)  of  the  proposed 
mphasizes  that  service 
)grams  subject  to  contracting 
y  performed  at  the 
level,  but  may  be  performed 
ganizational  levels  within 
OOI.  Section  900.106(c)  also 
s  the  authorization  in  section 
9  Act  allowing  tribes 
srvice  delivery  programs  to 
ctions  which  would 
e  carried  out  by  Federal 
such  as  determining  the 
f  applicants  for  services  and 
and  extent  of  assistance, 
services,  all  in  accordance 
able  rules  and  regulations  of 
iate  Secretary. 
06  clarifies  what  activities 
as  of  the  two  Departments 
ibie.  Generally  functions 
le  delivery  of  services  to 
ters  are  contractible  while 
an  executive  nature  that 
jcretary's  obligations  as 
the  Federal  agency  or  as  an 
le  United  States  are  not 

[)0.106(d)  contains  an 
list  of  activities  or  functions 
oncontractible  Secretarial  or 
:tions  under  most 
:es.  They  typically  involve 
;  the  policy  of  the  United 
i  Federal  Executive's 
)n  of  Federal  law  or  the 
udgment  or  discretion 
w  in  Officers  of  the  United 
1  functions  are  generally 
scope  of  contractibility 
)n  102(a)(1)  of  the  Act,  and 
)  exercise  of  significant 
irsuant  to  the  laws  of  the 
}s,"  which  constitutionally 
cised  only  by  Officers  of  the 
is  appointed  pursuant  to  the 
Its  Clause,  Art.  II,  sec.  2,  cl. 
'.  Valeo,  424  U.S.  1, 126 
ion  900.106(e)  sets  forth 
letermining  whether 
mctions  are  noncontractible. 
ealt  specifically  with 
lecessary  to  ensure 
with  Federal  statutes  and 
conduct  of  litigation  to 
iblic  rights  under  Federal 
ninistrative  determinations 
s,  and  related  informal 
424  U.S.  at  137-140.  These 


were  held  to  be  exclusively  vested  in 
Officers  of  the  United  States  because  it 
is  the  President  to  whom  "the 
Constitution  entrusts  the  responsibility 
to  "take  care  that  the  laws  be  faithfully 
executed.'  Art.  n,  sea  3"  424  U.S.  at 
138.  There  was  no  restriction,  however, 
on  delegation  of  responsibility  for 
investigation  and  information  gathering 
related  to  such  enforcement. 

Buckley  also  addressed  other 
administrative  powers — such  as 
rulemaking  and  the  issuance  of  advisory 
opinions — and  found  them  not  to  be 
"sufficiently  removed  fitjm  the 
administration  and  enforcement  of 
public  law  to  allow  it  to  be  {>erformed" 
by  persons  not  "Officers  of  the  United 
States,"  424  U.S.  at  140-41.  In  Bowsher 
v.  Synar.  478  U.S.  714,  733  (1986),  the 
executive  power  was  defined,  for 
Appointments  Clause  purposes,  to 
include  the  interpretation  and 
effectuation  of  all  public  law. 

In  a  number  of  cases  after  Buckley,  the 
Supreme  Court  has  closely  scrutinized 
legislation  vesting  such  powers 
elsewhere  than  the  Executive  Branch, 
upholding  delegations  only  when 
satisfied  that  the  President  retains 
"sufficient  control  *  *  •  to  ensure  that 
the  President  is  able  to  perform  his 
constitutionally  assigned  duties." 
Morrison  v.  Olson.  108  S.  Ct.  2597,  2602 

(1988)  (judicial  appointment  of 
independent  prosecutor  upheld). 
Sufficient  control  most  often  has  been 
determined  in  terms  of  the  President's 
power  to  remove. 

Compare  Morrison  108  S.  Q.  at  2619, 
and  Mistretta  v.  U.S..  107  S.  Ct.  647,  666 

(1989)  (upholding  establishment  of 
sentencing  commission  in  the  Judicial 
Branch  largely  because  members  were 
removable  by  President)  with  Bowsher 
V.  Synar.  478  U.S.  at  726  (disallowing 
delegation  to  Comptroller  General  of 
authority  to  specify  budget  reductions 
under  Gramm-Rudman-HoUings  Act, 
when  officer  subject  to  Congressional 
removal). 

In  setting  forth  the  Ust  in  §  900.106(d). 
it  is  the  intent  of  the  Secretaries  that 
these  not  serve  as  a  barrier  to 
contracting  service' delivery  programs      * 
for  tribal  members. 

One  item  on  the  list,  nondelegable 
Secretarial  duties  relating  to  trust 
resources,  warrants  further  discussion. 
Section  111(2)  of  the  Act  provides  that 
it  is  not  to  be  construed  as  authorizing 
or  requiring  termination  of  an  existing 
trust  responsibility  of  the  United  States. 

In  general  the  DOI  may  contract  with 
tribal  organizations  to  perform  technical 
functions,  to  research,  document  and 
even  recommend.  However,  as  Trustee, 
the  Secretary  must  retain  responsibility 
for  the  exercises  of  discretion  and 


judgment  in  the  management  and 
protection  of  Indian  trust  resources,  and 
thus  final  approvals  and  determinations 
must  be  reserved  for  decision  by  Federal 
employees. 

The  proposed  regulation  in 
§  900.106(f)  encourages  tribes  and  tribal 
organizations  to  consult  with  the 
Secretary  prior  to  the  submission  of 
proposals  when  there  is  uncertainty 
regarding  the  contractibility  of  a 
function.  The  purpose  of  the 
consultation  is  to  reach  agreement  on 
what  functions  are  contractible  and  how 
tribal  performance  of  those  functions 
may  be  coordinated  with  non- 
contractible trust  or  other 
responsibilities. 

Section  900.106(g)  places  a  restriction 
on  contracting  when  the  program  which 
a  tribe  proposes  to  assume  is  outside 
that  tribe's  defined  geographic  service 
area  and  the  program  was  not 
established  for  the  benefit  of  that  tribe. 
This  provision  addresses  the  situation 
where  a  tribe  located  in  one  service  area 
may  have  members  who  are  served  in 
another  tribe's  service  area.  The  tribe 
located  outside  the  service  area  may  not 
contract  to  serve  its  members  there.  For 
example,  a  tribe  located  in  South  Dakota 
may  not  contract  to  serve  its  members 
in  Arizona  who  reside  within  another 
tribe's  service  area. 

Section  900.106(h)  clarifies  that  an 
otherwise  contractible  program  may  not 
be  at  the  time  of  the  proposal,  if  the 
proposal  involves  an  irrevocable 
commitment  of  Federal  funds  to  a 
project  whose  environmental 
consequences  have  not  been  adequately 
analyzed  under  the  National 
Environmental  Policy  Act  (NEPA),  the 
Endangered  Spedes  Act  (ESA).  or 
similar  statutory  prerequisite  to  a 
Federal  commitment  to  undertake  a 
project  or  activity.  Likewise  a  project 
may  not  be  contractible  if  the  results  of 
such  NEPA  analysis  or  ESA 
consultation  discloses  unacceptable 
environmental  consequences. 

Section  900.107  of  the  proposed 
regulation  is  designed  to  allow  the 
Secretary  to  address  a  difficult  set  of 
problems  that  may  arise  over  dividing 
programs  serving  more  than  one  tribe 
for  purposes  of  contracting.  These 
problems  are  likely  to  arise  when  one  or 
more  of  the  tribes  served  propose  to 
contract  for  their  share  of  the  program 
but  other  tribes  served  either  do  not 
want  to  contract  or  want  to  contract 
separately  for  their  respective  shares  of 
the  program. 

For  example,  many  IHS  programs  are 
operated  out  of  a  hospital  or  health 
center  serving  multiple  tribes  within  a 
defined  service  area.  The  service 
delivery  program  at  that  facility  may  not 
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be  readily  divisible  in  a  way  which  will 
retain  the  comprehensive  range  of 
services  which  it  is  the  IHS  goal  to 
provide.  The  situation  may  be  even 
more  complicated  when  there  are  large 
numbers  of  eligible  Indian  beneficiaries 
served  by  the  program  who  are  not 
affiliated  with  any  of  the  tribes  in  the 
service  area.  In  these  situations,  a 
decision  concerning  the  division  of  the 
program  is  likely  to  involve  balancing 
the  relative  tribal  claims  to  serve  this 
unaffiliated  population. 

Section  900.107  encourages  a  tribe  or 
tribal  organization  intending  to  submit  a 
contract  proposal  involving  the  division 
of  a  service  delivery  program  to  consult 
with  all  affected  tribes  as  early  as 
possible,  preferably  prior  to  submitting 
the  proposal  to  the  Secretary.  It  is  the 
Secretary's  policy  to  encourage  all  tribes 
affected  by  a  proposed  program  division 
to  confer  and  resolve  among  themselves 
the  division  of  program  resources, 
including  funds,  facilities,  equipment, 
and  personnel.  The  regulation  provides 
that  the  Secretary  shall  review  the 
proposed  program  division  and 
determine  whether  to  accept  or  decline 
the  proposal. 

A  controversial  issue  with  tribal 
representatives  is  whether  the  Secretary 
may  consider  the  effect  of  the  proposed 
program  division  on  those  tribes  and 
individuals  who  will  not  be  served  by 
the  proposed  contract.  Some  tribal 
representatives  believe  that  the 
declination  criteria  do  not  allow  the 
Secretary  to  evaluate  how  the  proposal 
will  affect  tribes  and  individuals  who 
will  not  be  served  under  the  proposal. 
We  do  not  interpret  the  declination 
criteria  so  narrowly,  and  believe  that  the 
Secretary  can  look  at  the  needs  of  other 
tribes  in  dividing  program  resources,  as 
section  106(b)  of  the  Act  emphasizes 
that  the  Secretary  is  not  required  to 
reduce  funding  for  programs,  projects  or 
activities  serving  a  tribe  to  make  funds 
available  to  another  tribe. 

Section  900.108  governs  the  amount 
of  funding  for  contracts  for  the 
operation  of  services  programs.  In 
accordance  with  section  106(a)  of  the 
Act,  we  have  divided  funding  into  two 
categories.  The  first  category  is  termed 
"the  Secretarial  amount"  which  consists 
of  the  amount  that  the  Secretary  would 
have  provided  for  the  Secretary's  direct 
operation  of  the  contracted  program. 
This  amount  is  determined  based  upon 
the  processes  actually  utilized  by  the 
Secretary  to  allocate  resources  among 
program  activities. 

The  second  category  is  an  amount  for 
"contract  support  costs"  determined  in 
accordance  with  the  allocation 
processes  actually  utilized  by  the 
Secretary  for  funds  made  available  from 


appropriations  for  this  purpose. 
Contract  support  costs  may  not 
duplicate  items  in  the  Secretarial 
amoimt.  These  costs  are  for  activities 
which  must  be  carried  out  by  the 
contractor  to  ensure  compliance  with 
the  terms  of  the  contract  and  prudent 
management,  but  which  are  not 
provided  for  under  the  Secretarial 
amount  because  such  costs: 

(1)  Would  not  normally  be  carried  on 
by  the  Secretary  in  the  direct  operation 
of  the  program  to  be  contracted;  or 

(2)  Are  provided  by  the  Secretary  in 
support  of  the  contracted  program  from 
resources  other  than  those  under 
contract. 

Section  900.108(b)  hsts  examples  of 
contract  support  costs  such  as  employee 
benefits,  executive  direction  and 
management,  financial  management, 
personnel  management,  procurement, 
materials,  and  records  management, 
legal  services,  etc.  As  the  list  of 
examples  illustrates,  when  a  tribe  or 
tribal  organization  assumes  the 
operation  of  a  service  delivery  program, 
that  tribe  or  tribal  organization  must 
perform  for  itself  many  of  the  support 
functions  formerly  provided  by  Uie 
Secretary  from  resources  other  than 
those  of  the  program  activity  to  be 
contracted.  While  many  of  these  support 
functions  performed  for  the  Secretary's 
direct  operation  of  the  program  are  not 
contractible  per  se  as  part  of  the 
program,  the  Act  provides  for  contract 
support  costs  because  the  tribe  or  tribal 
organization  necessarily  must  perform 
similar  functions  to  comply  with  the 
terms  of  the  contract  and  prudent 
management. 

For  example,  when  a  tribe  contracts  to 
carry  out  an  IHS  contract  health  services 
program  under  which  the  Federal 
Government,  in  operating  the  program 
directly,  contracted  with  local  health 
care  providers  to  render  services  to 
eligible  Indian  beneficiaries,  the  tribe 
does  not  assume  the  Government's 
procurement  contracting  function  in 
support  of  that  program.  Rather  than 
entering  into  Federal  procurement 
contracts  with  local  providers,  the  tribe 
enters  into  its  own  contracts  with  local 
providers  to  carry  out  the  program.  The 
Federal  contracting  function,  as  such,  is 
not  transferred  to  the  tribe.  The  Act, 
however,  provides  for  "contract  support 
costs"  for  activities  which  now  must  be 
carried  on  by  the  contractor  but  which 
were  provided  in  support  of  the 
contracted  program  by  the  Secretary 
"from  resources  other  than  those  under 
contract." 

We  emphasize,  however,  that  the 
amount  of  contract  support  costs  for  a 
particular  contract  is  determined  by 
application  of  allocation  processes  used 


by  the  Secretary  to  allocate  funds  made 
available  from  appropriations  for  this 
purpose.  Any  shortfalls  in  contract 
support  will  be  reported  to  Congress  as 
required  by  section  106(c)  of  the  Act.  In 
addition,  the  statement  of  Secretarial 
pohcy  at  §  900.103(b)(7)  of  this 
proposed  regulation  recognizes  that  as 
contracting  for  programs  progresses. 
Secretarial  functions  will  change  in 
scope  and  extent,  and  savings  may  be 
realized  as  a  result.  As  contracting 
increases,  the  Secretary  will  identify 
such  savings,  which  will  be  used  to 
provide  additional  services  directly  or 
through  contracted  programs  or  both. 

Section  900.109  provides  that  if  a 
tribe  or  tribal  organization  believes  that 
the  Secretary  has  not  accurately 
determined  the  amount  of  the  contract 
or  disagrees  with  the  Secretary's 
decision  regarding  contractibility  of 
some  or  all  aspects  of  the  contract 
proposal,  the  tribe  or  tribal  organization 
may  appeal  pursuant  to  Subpart  H  of 
this  regulation.  Pending  resolution  of 
appeals,  the  tribe  or  tribal  organization 
and  the  Secretary  may  agree  to  changes 
in  the  proposal  and  if  so.  the  Secretary 
will  award  a  contract  reflecting  the 
agreement  including  the  contract 
amount  and  scope  of  work  agreed  upon. 
Pending  resolution  of  appeals  pertaining 
to  annual  funding  of  ongoing  contracts 
and  renewal  proposals,  the  Secretary 
shall  provide  funding  at  the  same  level 
as  the  previous  year,  unless  the  parties 
mutually  agree  to  a  different  level  of 
funding. 

Section  900.115  implements  section 
7(b)(1)  of  the  Act  which  requires  that,  to 
the  greatest  extent  feasible,  "preferences 
and  opportunities  for  training  and 
employment  in  connection  with  the 
administration  of  [ISDA]  contracts  or 
grants  shall  be  given  to  Indians."  While 
the  proposed  regulation  provides  that 
supplemental  preference  requirements 
may  be  imposed  by  the  tribe  receiving 
services,  we  are  requesting  public 
comment  on  whether  the  regulation 
should  prohibit  supplemental 
requirements  which  give  preference  to 
Indians  on  the  basis  of  membership  in, 
or  affiliation  with,  a  particular  tribe.  The 
legal  determination  that  section  7(b)(1) 
of  the  Act  requires  preference  to  Indians 
regardless  of  tribal  affiliation  was  made 
by  the  DOI  Solicitor's  Office  in  a  1986 
opinion.  The  DHHS  has  questioned 
DOI's  interpretation  of  this  section  of 
the  Act.  As  a  result,  both  agencies  hope 
to  receive  comments  from  the  Indian 
community  concerning  the  proposed 
interpretation  of  the  scope  of  Indian 
preference  under  the  Act. 

Section  900.124  governs  monitoring 
of  contracted  programs  by  the  Secretary. 
This  s^tion  limits  monitoring  by  each 
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division.  Departmental  bureau 
cental  agency  to  no  more  than 
1  formal  performance 
;  visit  per  contract,  unless  the 
has  agreed  to  more  visits  or 
isonable  cause  to  believe  that 
r  reassumption  of  the  contract 
rious  contract  deficiency 
tion  900.124  by  its  terms  does 
:o  technical  assistance  visits 
by  the  contractor  or  visits 
trust  functions,  approval  of 
d  transactions,  and 
ic  Health  Emergency  Fund 
IS.  Section  900.124  also  does 

0  construction  contracts  and 
mit  monitoring  provided  for 

1  governing  construction 
Finally.  §900.124  does  not 
nment  access  under 

:)  providing  for  audits  by  the 
;r  General  and  the  Secretary, 
900.402(b)  providing  for 
review  of  the  adequacy  of  the 
s  financial  management 
ier  certain  circumstances. 

— Preaward  and  Proposal 

B  provides  the  eligibility 
Indian  tribes  when  applying 
ts  or  grants  under  Public  Law 
well  as  an  item  by  item 
1  of  the  required  information 
a  part  of  the  contract 
^ch  proposal  must  be 
ed  by  a  tribal  governing  body 
solution)  to  contract.  This 
JO  describes  the  Secretary's 
lities  to  provide  technical 
access  to  Federal  records  and 
under  which  the  Secretary 
(  and  approve  or  decline 
oposals. 

cant  issue  in  this  Subpart 
he  restrictions  on  the 
discretion  to  decline  to 
ithin  the  declination  criteria 
'  time  limit  for  Secretarial 
ontract  proposals,  as  now 
T  the  1988  amendments  to 
'  93-638.  Specific  reasons  for 
1  are  provided,  followed  by  a 
ictors  the  Secretary  will 
hen  evaluating  proposals 
declination  criteria.  This 
ictors  includes  a  review  of  the 
tafement  of  work,  program 
ement  assurances,  past  tribal 
:e  and  future  abilities  and 
dditional  guidance  for 
proposal  evaluation  is 
tirough  the  establishment  of 
ions"  which  require  positive 
s  of  tribal  capabilities  by  the 
n  certain  areas,  such  as 
Dntracting  and  tribal 
ital  experience. 


Subpart  B  lists  funding  and 
contractibility  determinations  separately 
from  declination  decisions.  As 
explained  in  the  discussion  of  subpart  A 
with  respect  to  contractibility,  and 
subpart  H  with  respect  to  funding 
appeals,  contractibility  and  funding 
determinations  are  not  governed  by  the 
declination  criteria.  They  are  not 
declination  decisions  and  are  treated 
separately  from  declination  in  these 
regulations.  As  a  practical  matter, 
however,  subpart  B  imposes  the  same 
time  frames  on  the  Secretary  for  making 
funding  and  contractibiUty 
determinations  and  subpart  H  provides 
an  administrative  appeal  process  for 
challenging  those  determinations. 

As  a  part  of  pre-application  technical 
assistance,  tribes  and  tribal 
organizations  are  encouraged  to  request 
information  regarding  the  amount  of 
Secretarial  funding  for  the  program  to  be 
contracted  as  well  as  the  availabihty  of 
contract  support  costs.  The  Secretary  is 
required  to  respond  within  30  days  with 
information  regarding  available  funding. 
It  is  anticipated  that  this  will  facilitate 
the  proposal  review  process  and  provide 
an  advance  opportunity  to  resolve 
disputes  over  available  funding  before 
the  review  process  begins.  Rules  for 
each  Department  regarding  funding 
appeals  are  addressed  in  subpart  H. 

Subpart  C — Contract  Award  and 
Modification 

This  subpart  governs  the  type  of 
award  instrument,  type  of  contract, 
contents  of  the  award  instrument, 
renewal  and  annual  funding,  contract 
modifications  and  miscellaneous  related 
provisions.  The  principal  issues 
identified  in  the  regulations 
development  process  were  the 
provisions  to  be  applied  to  grants  in  lieu 
of  contracts,  course  of  action  to  be 
followed  if  a  contractor  fails  to  submit 
either  a  renewal  proposal  or  a 
notification  not  to  renew  and 
compliance  with  congressional 
reprogramming  guidelines. 

Consistent  with  section  9  of  the  Act, 
§  900.301(a)  provides  that  tribes  and 
tribal  organizations  may  request  a 
cooperative  agreement  or  grant  in  lieu  of 
a  contract  for  activities  authorized 
under  section  102  and  certain  activities 
authorized  under  section  103(b)(l}  of 
the  Act.  Many  contract  provisions,  e.g., 
funding,  declination,  retrocession  and 
reassumption.  also  apply  to  cooperative 
agreements  and  grants  in  lieu  of 
contracts,  and  §  900.301(b)  provides  that 
such  awards  shall  be  considered  as 
contracts  for  purposes  of  this  part. 

Section  900.304(a)  provides  that 
contract  renewals  shall  be  accomplished 
through  bilateral  modifications  except 


when  contractors  fail  to  submit  either  a 
renewal  proposal  or  a  notification  not  to 
renew.  In  that  case,  because  the 
continuation  of  services  is  paramount, 
the  Secretary  is  given  the  option  to 
either  unilaterally  extend  the  contract 
for  a  period  of  up  to  1  year  or  assume 
responsibility  for  the  program  upon 
expiration  of  the  contract. 

Section  900.305  requires  most 
contract  revisions  to  be  effected  by 
bilateral  modification.  These  include 
the  shifting  of  funds  between  contract 
hne  items.  This  is  required  in  part  to 
comply  with  reprogramming  guidelines 
of  congressional  appropriation 
committees. 

Section  900.307(c)  provides  that 
contracts  to  assist  the  Secretary  of  the 
Interior  in  the  management  of  trust 
resources  shall  authorize  him/her  to 
immediately  suspend  such  contracts, 
subject  to  appeal,  upon  a  determination 
that  continued  performance  would 
impair  the  Secretary's  ability  to 
discharge  his/her  trust  responsibility. 
Such  a  provision  is  necessary  in  order 
to  comply  with  section  105(g)  of  the 
Act. 

Subpart  D — Financial  Management 

Subpart  D  establishes  tribal  contractor 
standards  for  the  establishment  and 
maintenance  of  financial  management 
systems,  the  applicability  of  Office  of 
Management  and  Budget  (0MB) 
Circulars,  the  use  and  operation  of 
indirect  costs  and  examples  of  various 
types  of  program  income.  This  Subpart 
also  delineates  contractor  financial 
reporting  requirements,  responsibilities 
for  audits,  contract  closeout  procedures 
and  the  collection  process. 

The  issue  of  determining  allowable 
and  unallowable  costs  has  been 
addressed  by  requiring  the  use  of  those 
0MB  Circulars  which  have  been 
developed  for  specific  organizations.  As 
an  example.  Circular  A-87  has  been 
established  for  state  and  local 
goverrmients  and  would  be  appropriate 
for  use  by  tribal  governments,  while  A- 
21  has  been  developed  for  educational 
institutions  and  would  be  more 
appropriate  for  use  by  certain  tribal 
education  contractors.  The  regulations 
also  stipulate  that  when  the  tribal 
contractor  selects  a  particular  circular, 
any  changes  to  that  circular  would  also 
apply  to  the  contractor.  In  an  effort  to 
reinforce  the  responsibility  of  the 
contractor  for  day-to-day  management  of 
the  program,  most  prior  approval 
requirements  have  been  waived. 

The  1988  amendments  to  Public  Law 
93-638  provide  that  tribes  will  not  be 
held  liable  for  amounts  of  indebtedness 
attributable  to  theoretical  or  actual 
under-recoveries  or  theoretical  over- 
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recoveries  of  indirect  costs.  In 
complying  with  this  provision,  indirect 
cost  rates  must  be  established  in  a 
manner  which  shows  the  various 
indirect  cost  contributors  and  the 
respective  actual  amounts  provided  of 
the  total  indirect  costs  for  each 
contractor.  This  regulation  offers  the 
contractor  two  options  in  the  selection 
of  an  indirect  cost  rate  method.  If  a  fixed 
with-carry-forward  rate  is  negotiated  by 
a  tribal  contractor,  separate  rates  for 
each  Department  will  be  negotiated. 
This  is  required  so  that  funding  agencies 
identify  their  share  of  the  indirect  cost 
funding  in  relation  to  other  sources  of 
funding. 

Underpayments  of  an  appropriate 
share  of  indirect  costs  from  an  agency 
will  not  affect  the  rate  in  subsequent 
years,  unless  the  underpayment  is  due 
to  increased  actual  costs  of  the 
contractor.  Underpayments  due  to  a 
deficiency  of  funds  will  be  included  in 
the  Secretary's  annual  report  to 
Congress  as  required  by  section  106(c) 
of  the  Act. 

Finally,  §900.411  of  the  regulation 
provides  that  in  accordance  with  section 
105(b)  of  the  Act,  the  Secretary  may 
withhold  from  funds  due  the  contractor 
amounts  that  are  estimated  to  be 
associated  with  areas  of  non- 
compliance. Technical  assistance  is 
required,  and  funds  that  are  withheld, 
are  subject  to  appropriate  appeal 
processes. 

Subpart  E — Property  Management 

This  subpart  implements  section 
.  105(fl  of  the  Act  and  governs  the 
management  of  personal  and  real 
property,  including  Federal  quarters, 
under  self-determination  contracts.  It 
establishes  the  requirements  for  the 
provision,  use,  care,  maintenance,  and 
disposition  of  both  federally-owned  and 
contractor-owned  property. 

This  Subpart  was  developed  with  the 
objectives  of:  assuring  that  contractors 
have  the  opportunity  to  obtain  available 
Federal  property  needed  to  carry  out 
their  contracts;  simplifying  the 
acquisition  of  personal  property  with 
contract  funds;  and  simplifying  the 
recordkeeping  and  reporting 
responsibilities  of  contractors. 

This  Subpart  specifies  the  actions  the 
Secretary  must  take  to  notify  tribes  and 
tribal  organizations  of  the  availability  of 
federally-owned  property  for  use  under 
self-determination  contracts,  and 
provides  for  the  donation  of  excess  and 
surplus  Federal  personal  and  real 
property  to  contractors  for  use  under 
self-determination  contracts. 

To  simplify  the  acquisition  of 
personal  property  by  contractors,  this 
Subpart  provides  that  contractors  will 


take  title  to  personal  property  acquired 
with  contract  funds.  Since  contractors 
will  take  title  to  the  property,  the 
acquisitions  will  not  be  subject  to  many 
of  the  limitations  and  clearances  which 
would  apply  if  the  Federal  Government 
were  to  take  title.  For  example,  if  title 
were  to  vest  with  the  Secretary,  the 
purchase  of  motor  vehicles  with  IHS 
contract  funds  would  not  be  permitted 
by  statute,  and  the  purchase  of 
Automatic  Data  Processing  and  printing 
equipment  with  contract  funds  would 
be  subject  to  prior  review  and  clearance 
by  the  cognizant  Federal  agency. 

Many  of  the  provisions  covering 
accountability  records,  inventory 
requirements,  and  control  systems,  and 
disposition  procedures  for  personal 
prcfcerty  were  patterned  after  those 
con\ained  in  the  Government-wide 
Common  Rule,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  (OMB 
Circular  A-102),  rather  than  the  more 
stringent  requirements  contained  in 
Federal  procurement  contracts. 

This  Subpart  includes  the 
requirements  to  be  met  by  contractors 
for:  Obtaining  and  using  motor  vehicles; 
handling,  storing,  transporting  and 
disposing  of  hazardous  property; 
recovering  precious  metals;  and  for 
protecting  and  keeping  track  of 
controlled  substances. 

This  Subpart  includes  specific 
requirements  to  be  met  prior  to  the 
purchase  of  real  property  with  contract 
funds  and,  for  contracts  funded  by  IHS, 
prior  to  leasing  real  property  with  funds 
provided  by  IHS.  It  also  prohibits 
contractors  from  using  Medicare/ 
Medicaid  funds  collected  on  behalf  of 
the  Secretary  of  Health  and  Human 
Services  for  the  lease,  purchase,  or 
renovation  of  real  property  without 
Secretarial  approval.  This  Subpart 
specifies  that  title  to  real  property 
purchased  with  contract  funds  will  vest 
with  the  Federal  Government. 

To  assure  the  continuation  of  the 
services  provided  by  contracted 
programs,  this  subpart  provides  that,  in 
the  event  of  retrocession  or  rescission, 
the  cognizant  Secretary  shall  have  the 
option  to  take  title  to  property  acquired 
with  contract  funds. 

Subpart  F — ^Procurement  Management 

This  subpart  governs  subcontracts  and 
purchases  made  by  contractors  under 
self-determination  contracts.  It  sets  out 
minimum  requirements  for  contractor 
procurement  systems  to  ensure  that 
procurements  are  conducted  in  a 
manner  which  will  encourage 
competition  and  that  proposed 
contractors  and  suppliers  have  the 


ability  to  perform.  This  subpart  also 
defines  methods  of  procurement,  e.g., 
small  purchase  and  sealed  bidding 
procedures  and  contains  other 
requirements  related  to  individual 
awards.  Contractors  are  authorized  to 
utilize  sources  of  supply  used  by  the 
Secretary  and  to  receive  Federal 
Government  contract  rates  and 
discounts. 

This  subpart  represents  a 
simplification  of  uniform  Federal 
government-wide  requirements  which 
apply  to  tribal.  State  and  local 
goverrmients  in  their  administration  of 
discretionary  grants  received  from  the 
Federal  Government.  These  standards 
were  selected  since  they  are  considered 
more  appropriate  for  self-determination 
contractors  than  the  requirements 
contained  in  Federal  procurement 
contracts.  Also,  they  presently  apply  to 
tribal  governments  and  have  been 
promulgated  with  the  involvement  of 
such  governments.  For  consistency  with 
non-self-determination  awards. 
§  900.602(b)  provides  that  contractors 
may  elect  to  utilize  the  uniform 
government-wide  requirements  which 
are  contained  in  agency  grant 
regulations. 

Section  900.605  implements  section 
7(b)(2)  of  the  Act  which  requires  that,  to 
the  greatest  extent  feasible,  "preference 
in  the  award  of  subcontracts  and 
subgrants  in  connection  with  the 
administration  of  lISDAj  contracts  or 
grants  shall  be  given  to  Indian 
organizations  and  to  Indian-owned 
economic  enterprises  as  defined  in 
section  3  of  the  Indian  Financing  Act  of 
1974."  Although  this  section  authorizes 
supplemental  preference  requirements 
of  the  tribe  receiving  services,  such 
additional  Indian  preference 
requirements  may  not  take  into  account 
the  tribal  affiliation  of  the  owners  of  the 
Indian  organization  or  enterprise.  The 
legal  determination  that  section  7(b)(2) 
of  the  Act  requires  preferences 
regardless  of  tribal  affiliation  was  made 
by  the  DOI  Solicitor's  Office  in  a  1992 
opinion.  The  DHHS  has  questioned 
DOls  interpretation  of  this  section  of 
the  Act.  As  a  result,  both  agencies  hope 
to  receive  comments  from  the  Indian 
community  regarding  the  proposed 
interpretation  of  the  scope  of  section 
7(b)(2)  of  the  Act. 

Subpart  H — Appeals  Pr'ocess 

Subpart  H  contains  appeals 
procedures  available  to  ISDA 
contractors  and  grantees  from  decisions 
of  Federal  officials  relating  to  ISDA 
contracts  and  discretionary  grants.  This 
subpart  also  includes  a  section 
implementing  the  Equal  Access  to 
Justice  Act  (EAJA)  made  applicable  to 
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nistrative  appeals  pursuant 
10(c)  of  the  ISDA. 
100.802  sets  forth  which  IHS 
re  appealable  and  contains 
procedures  to  be  followed. 
02  of  the  Act  was  amended 
that  in  case  of  declination  of 
iroposal,  tribes  should  have 
nity  for  a  due  process  "on  the 
iring  conducted  in 
with  the  Administrative 
Act  (APA).  The  ISDA  does 
hearings  on  the  record  for 
Lies.  The  IHS  has  separated 
seals  from  all  other 
issues.  The  inquiry  in  a 
seal  is  limited  to  whether  the 
nding  allocation  for  the 
s  properly  reached  using  IHS 
irocesses. 

:tor  may  request  an  informal 
or  appeal  the  decision  to  the 
nding  Appeals  Board  (FAB), 
rhich  is  composed  of  Hve 
)pointed  by  the  IHS  Director 
hearing  and  sends  a 
lation  to  the  Director  who 
the  final  decision.  This 
lows  the  IHS  Director  to 
jcial  matter  of  the  allocation 
s  focused  on  the  uniform 
)lication  of  current  allocation 
esigned  to  take  into  account 
f  all  tribes.  Courts  have 
at  agency  funding  decisions 
)usly  unsuitable  for  judicial 
they  involve  the  inherently 
weighing  of  the  large  number 
iorities  which  combine  to 
widest  dissemination  of  an 
nited  budget."  Community 
iramie  County,  Inc.  v. 
F.  2d  347,  354  (10th  Or. 

taken  this  approach  because 
that  the  amount  of  funding 
ct  should  be  determined  as 
n  matter  separate  from 
,  must  be  based  on  section 
let  and  the  funding  section 
ulations  at  §900.109,  and 
leclination  criteria  in  section 
let  which  are  directed  at 
'formance.  If  the  IHS  had  the 
tiow  on  appeal  that  its 
erminations  comply  with  the 
criteria,  we  would  not  be 
V  that  services  would  be 
»ry  with  more  money. 
}ealable  decisions  are 
;ether  (e.g..  declination  to 
end  an  award,  reassumption, 
ature  contract  status, 
f  required  tribal  resolutions 
tibility  of  the  program), 
request  an  informal 
or  apf)eal  the  decision  to  the 
Unental  Appeals  Board.  In 
here  a  program  division 


issue  is  involved,  all  affected  tribes  are 
given  an  opportunity  to  be  heard. 

If  the  Board  determines  that  the 
appeal  falls  within  its  jurisdiction,  it 
will  conduct  an  "on  the  record"  hearing 
before  an  Administrative  Law  Judge 
(ALJ)  under  the  APA  which  affords 
tribes  the  following  rights:  To  be 
represented  by  coimsel,  to  have  the 
DHHS  provide  witnesses  capable  of 
giving  testimony  on  the  issues,  to  cross 
examine  witnesses,  produce  oral  and 
documentary  evidence,  require 
testimony  under  oath,  right  to  take 
depositions,  demand  production  of 
documents  and  subpoena  documents 
and  witnesses. 

These  regulations  propose  that  any 
party  (including  IHS)  may  file  exception 
to  the  recommended  decision  with  the 
Assistant  Secretary  for  Health  (ASH). 
The  recommended  decision  of  the  ALJ 
becomes  Hnal  unless  the  ASH  modifies 
or  reverses  the  decision. 

Declination  of  construction  contracts 
under  Subpart  J  is  confined  to  the  issue 
of  whether  the  proposal  meets  the 
requirements  of  the  Request  for  Proposal 
(RFP). 

Grant  appeals  under  subpart  L  are 
subject  to  the  appeals  procedures  for 
disputes  of  certain  post  award  adverse 
determinations  located  in  DHHS  grant 
appeals  regulations  at  42  CFR  part  SOD, 
and  45  CFR  part  16. 

Section  900.802(j)  provides  for 
procedures  for  hearings  in  the  case  of 
emergency  reassumptions  which  must 
be  held  within  10  days  after  notice  to 
the  tribe.  Once  again  the  recommended 
decision  of  the  ALJ  goes  to  the  ASH. 

Section  900.803  contains  appeals 
procedures  applicable  to  EKDl  preaward 
decisions  relating  to  ISDA  contracts  and 
grants.  This  section  implements  section 
102(b)(3)  and  section  108  of  the  ISDA 
which  entitle  ISDA  contractors  to  a 
hearing  on  the  record  conducted  in 
accordance  with  the  APA  in  the  case  of 
declination  or  reassumption  of 
programs.  Section  900.803(e)  also  avails 
ISDA  contractors  of  the  opportunity  for 
a  hearing  on  the  record  with  respect  to 
appeals  concerning  contractibility  or 
funding  issues.  Although  the  two 
Departments  do  not  believe  that  the  Act 
requires  hearings  on  the  record  with 
respect  to  contractibility  or  funding 
issues,  the  DOI  has  agreed  to  provide 
hearings  on  the  record  in  such  instances 
because  some  tribal  representatives  who 
participated  in  the  regulation-drafting 
process  disagreed  with  the  departmental 
position,  and  strongly  recommended 
that  the  two  Departments  provide 
hearings  on  the  record  in  such 
instances. 

Section  900.803(e)  also  authorizes  the 
Director  of  the  Office  of  Hearings  and 


Appeals  (OHA)  to  appoint  an  Ad  Hoc 
Board  to  hear  appeals  from  decisions  of 
officials  of  DOI  agencies  other  than  the 
BIA.  The  proposed  regulation  gives  the 
Interior  Board  of  Indian  Appeals  (IBIA) 
jurisdiction  over  appeals  from  BIA 
decisions. 

Section  900.804  of  these  regulations 
implements  section  110(c)  of  the  ISDA 
which  provides  that  the  Equal  Access  to 
Justice  Act  (EAJA)  is  applicable  to 
administrative  appeals  filed  by  ISDA 
contractors.  The  EAJA  provides  for  the 
award  of  attorneys'  fees  and  expenses  to 
prevailing  parties  where  the  position  of 
the  Government  is  not  substantially 
justified.  The  draft  regulation  requires 
ISDA  contractors  to  follow  the  two 
Departments'  respective  EAJA 
regulations  for  the  submission  of  their 
claims. 

Section  900.805  implements  section 
110(d)  of  the  ISDA  which  provides  that 
the  Contract  Disputes  Act  (CDA)  applies 
to  self-determination  contracts.  The 
Interior  Board  of  Contract  Appeals 
(IBCA)  has  jurisdiction  over  appeals 
from  contracting  officers'  ISDA  claims 
decisions  of  either  Department. 

Section  900.806  governs  post-award 
grant  disputes  for  grants  awarded  under 
Subpart  L 

Subpart  I — Liability  Insurance  and 
Federal  Tort  Claims  Act  Coverage 

Coverage  under  the  Federal  Tort 
Claims  Act  (FTCA)  has  been  extended  to 
Indian  tribes,  tribal  organizations  and 
certain  Indian  organizations  carrying 
out  contract,  grants  or  cooperative 
agreements  under  the  Act.  This  Subpart 
basically  contains  a  restatement  of  the 
statutory  provisions  and  spells  out  the 
circumstances  under  which  the  FTCA 
may  apply  and  the  procedures  to  be 
followed  to  file  and  report  FTCA  claims. 

This  subpart  also  describes  the 
conditions  under  which  the  Secretary 
will  provide  or  pay  for  required 
insurance  that  is  beyond  the  coverage  of 
the  FTCA. 

In  reviewing  this  subpart  several 
concepts  should  be  kept  in  mind.  This 
is  a  very  technical  area  of  the  law  in  that 
the  courts  generally  construe  the  waiver 
of  the  Federal  Government's  sovereign 
immunity  inherent  in  the  FTCA 
narrowly.  This  subpart  is  not  intended 
to  be  a  definitive  discussion  of  FTCA 
coverage  but  rather  a  brief  outline  of  the 
recent  statutory  extension  of  FTCA 
coverage  and  the  basic  procedures 
needed  to  be  followed  to  protect  the 
legal  rights  of  all  parties.  This  subpart 
does  not  deal  with  all  situations  where 
insurance  is  required,  e.g.,  workmen's 
compensation  or  fire  and  casualty. 
Finally,  the  statutes  established 
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different  dates  for  various  coverages 
under  the  FTCA. 

This  subpart  begins  with  a  section  on 
the  Secretary's  responsibiUty  for 
"obtaining  or  providing"  liability 
insurance  beyond  FTCA  coverage, 
hidian  owned  economic  enterprises  are 
to  be  given  preference  in  the  purchase 
of  such  insurance.  Such  insurance 
coverage  must  exclude  claims  covered 
by  the  FTCA.  If  national  policies  cannot 
be  obtained,  the  cost  of  individual 
policies  shall  be  an  allowable  cost  to  the 
individual  contracts. 

Section  900.902  deals  with  medical 
malpractice  claims  under  the  FFCA. 
Contractor  employees  performing 
medical  functions  within  the  scope  of 
their  employment  and  under  the 
contract  are  considered  employees  of 
the  Public  Health  Service  (PHS)  for 
purposes  of  the  FTCA.  The  section 
describes  who  is  covered,  under  what 
circumstances,  who  may  file  a  claim, 
and  the  procedures  that  must  be 
followed.  The  section  spells  out  the 
FTCA  requirement  that  a  claimant  must 
first  file  an  administrative  claim  before 
commencing  a  coiul  action.  The 
contractors  and  their  employees  must 
cooperate  with  the  Department  in 
investigating  claims,  including  giving 
access  to  patient  records. 

Section  900.902  reaffirms  that  Federal 
employees  working  for  a  contractor  as 
part  of  their  Federal  duties  remain 
covered  by  the  FTCA.  Finally,  §  900.902 
clarifies  that  where  contractors  extend 
hospital  privileges  to  non-IHS  health 
care  practitioners,  these  health  care 
practitioners  are  covered  by  the  FTCA 
only  when  treating  IHS  beneficiaries  as 
provided  by  section  713(d)  of  the  Indian 
Health  Care  Improvement  Act.  PubUc 
Law  94-437. 

A  separate  section  deals  with  non- 
medical related  claims  under  the  FTCA. 
Such  claims  will  follow  the  FTCA  claim 
procedures  of  the  agency  with  which 
the  tribe  has  a  contract,  grant,  or 
cooperative  agreement. 

Other  sections  provide:  That  the 
Secretary  will  provide  a  statement 
verifying  FTCA  coverage,  the  extent  of 
such  coverage  and  any  changes  therein 
to  enable  contractors  to  determine  what 
if  any  additional  insurance  is  needed 
and  to  document  coverage  required  by 
any  third  party;  that  the  recipient  of  a 
contract,  grant,  or  cooperative 
agreement  will  promptly  notify  the 
awarding  official  of  any  claim  brought 
against  it  that  could  potentially  be 
covered  by  the  subpart  and  will 
cooperate  fully  in  any  defense;  and 
procedures  for  settling  claims. 


Subpart } — Construction  Contracts 

This  subpart  governs  the  award  and 
operation  of  construction  contracts 
under  the  Act.  Construction  contracts 
remain  procurement  contracts.  All  other 
subparts  apply  to  non-procurement 
instruments.  Therefore,  subpart  J  is 
freestanding.  No  other  subparts  or 
portions  of  subparts  of  this  regulation 
are  applicable  to  procurement  contracts 
for  the  construction  of  facilities  under 
subpart  I  unless  they  are  specifically 
made  applicable. 

Contracts  for  general  program 
functions  described  in  §  900.1001(b)  of 
the  regulation  that  are  related  to  but  not 
part  of  the  construction  of  a  specific 
facility  or  project  are,  to  the  extent 
contractible,  covered  by  other  subparts 
of  this  regulation. 

The  Act  makes  the  Federal 
Acquisition  Regulations  (FAR) 
applicable  to  construction  contracts. 
The  Act  also  permits  the  Secretar>'  to 
waive  any  provision  of  contracting  laws 
and  regulations  which  are  determined  to 
be:  (1)  Inappropriate  for  the  purposes  of 
the  contract  involved;  or  (2)  inconsistent 
with  the  provisions  of  the  Act.  This 
subpart  includes  an  exhibit  which  lists 
the  FAR  provisions  and  clauses  and 
indicates  which  are  proposed  to  be 
waived,  the  reason  for  the  waiver,  and. 
where  not  waived,  their  applicability. 
Though  the  list  appears  extensive,  it 
should  be  noted  that,  in  addition  to 
including  provisions  proposed  to  be 
waived,  those  provisions  that  are 
proposed  for  retention  include  many 
provisions  that  can  be  waived  on  an  ad 
hoc  basis  and  that  most  of  the  retained 
provisions  are  not  applicable  to  all 
contracts. 

A  particular  problem  that  needed  to 
be  addressed  was  how  to  protect  the 
government's  interest  with  regards  to 
the  performance  of  subcontractors.  This 
problem  was  addressed  by  applying 
certain  FAR  clauses  only  to 
subcontractors  with  the  tribe 
responsible  for  enforcing  these  claims. 

Before  entering  into  any  contract  to 
construct  a  facility  under  subpart  J,  the 
Secretary  must  consult  with  the  affected 
tribe  concerning  its  preferences  and. 
where  practical,  honor  those 
preferences.  Once  funds  are  allocated 
for  a  project,  the  tribe  to  be  benefitted 
will  be  notified  and  given  the  riglit  of 
first  refusal  to  contract  for  the  project. 

There  are  somewhat  different 
apphcation  procedures  for  the  two 
Deparfnents.  However,  in  general,  if  the 
tribe  notifies  the  Secretary  of  its  intent 
to  contract,  the  Secretary  will  submit  a 
"Request  for  Proposal"  (RFP)  to  the  tribe 
and  offer  technical  assistance  in 
developing  the  tribe's  application.  The 


Secretary  will  also  provide  a  Program  of 
Requirements  (POR). 

Ine  application  must  be  responsive 
and  will  be  evaluated  against  the  criteria 
in  the  RFP/POR.  The  standards 
applicable  to  the  project  (local,  state. 
Federal,  industry)  will  be  contained  in 
the  RFP/POR.  The  application  may  only 
be  declined  under  §  900.207(b)(3).  i.e. 
the  project  cannot  be  properly 
completed  or  maintained  by  the 
proposed  contract,  and  any  appeal  will 
be  confined  to  the  issue  of  whether  the 
proposal  meets  the  requirements  of  the 
RFP/POR. 

Section  900.1004  reflects  two 
different  approaches  to  development  of 
construction  projects  based  upon  the 
existing  processes  in  each  Department. 

This  subpart  describes  the  types  of 
contracts  that  are  available  and  under 
what  conditions  as  well  as  when  and  if 
bonding  is  necessary.  Davis-Bacon  Wage 
and  Labor  Standards  are  applicable 
except  for  employees  of  tribes  and 
public  non-profit  tribal 
instrumentalities. 

The  contractor  and  subcontractors 
shall  provide  access  to  the  Secretary  for 
inspection  at  any  time.  This  is  a  factor 
of  the  procurement  relationship,  the 
nature  of  construction,  and  the  FAR 
provisions  and  differs  fi"om  program 
monitoring  spelled  out  elsewhere  in  the 
proposal.  Construction  requires  an 
ongoing  process  of  inspection  to  protect 
the'  interest  of  the  government  in 
receiving  a  facility  that  meets  its 
requirements.  After  the  fact  inspection 
is  often  impractical  or  useless  and  the 
timing  must  be  determined  by  the 
progress  of  construction  rather  than  a 
set  number  or  a  calendar. 

Architect  and  engineering  services  are 
included.  The  method  of  selecting 
qualified  architects  and  engineers  is 
contained  in  this  Subpart  and  is 
designed  to  meet  the  requirements  of 
the  Brooks  Act  as  codified  in  the  FAR. 

Contractors  will  benefit  from  savings 
resulting  from  approved  value 
engineering  proposals  and  from  savings 
realized  under  fixed  price  contracts. 
Unexpended  funds  under  cost 
reimbursement  contracts  will  be 
returned  to  the  Secretary  since  they  are 
not  considered  savings  as  used  in 
section  106(a)(3)  of  the  Act  referring  to 
contractor  efficiencies. 

Finally,  subpart  J  provides  for 
granting  waivers  of  otherwise  applicable 
contracting  laws  and  regulations.  The 
Secretary  will  attempt  to  respond  to 
waiver  requests  before  the  award  but 
failure  to  do  so  is  not  a  basis  to 
postpone  the  contract  award.  Waiver 
denials  are  not  appealable  and  may  be 
considered  separate  from  the  proposal. 
The  declination  criteria  do  not  apply  to 
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contained  in  the  Act  addressed  in  a 
sir^le  regulation. 

The  requirements  in  this  subpart  are 
essentially  self  contained  except  that  the 
subpart  does  refer  to  other  sections  of 
the  regulation  and  other  documents  that 
are  standard  conditions  on  discretionary 
grants  awarded  by  the  two  Departments. 

Concern  was  expressed  by  a  number 
of  tribes  that  they  would  not  be 
provided  with  adequate  notification  of 
funds  availability  and  programmatic 
information.  To  accommodate  this 
concern.  §  900.1203  provides  that 
announcements  on  availability  of  funds, 
modifications  thereto,  and  program 
announcements  will  be  made  in  the 
Federal  Register  and  copies  provided  to 
eligible  applicants. 

Concern  had  been  expressed  by  a 
number  of  tribal  representatives  that  the 
regulations  needed  to  contain  language 
to  assure  objective  evaluation.  Section 
900.1205(g)  provides  that  applications 
will  be  reviewed  in  a  consistent  manner 
in  accordance  with  agency  review 
requirements  and  §  900.1205(h) 
provides  that  awards  will  be  made  on 
the  basis  of  merit  as  determined  by 
evaluation  of  applications  against 
review  criteria  which  have  been 
published  in  the  Federal  Register. 

Section  900.1210  implements  section 
7(b)(2)  of  the  Act.  The  proposed 
approach  to  the  scope  of  Indian 
preference  in  this  section  is  similar  to 
that  taken  under  §  900.605  discussed 
above. 

Subpart  M — Secretarial  Reports 

Subpart  M  provides  specifications  for 
two  Secretarial  reports.  The  first 
implements  section  106(c)  of  the  Act, 
and  includes  information  on  amounts 
provided  to  contractors  for  the  previous 
fiscal  year,  and  estimated  deficiencies  in 
funding  of  contract  support  costs  for  the 
current  fiscal  year. 

The  second  report  implements  section 
5(e)  of  the  Act.  This  is  the  Secretary's 
annual  report  to  tribes  and  tribal 
organizations.  The  report  will  detail  the 
previous  year's  annual  obligations  for 
each  program  operated  directly  by  the 
Secretary. 

Subpart  N— Program  Standards,  DHHS 

This  subpart  deals  with  program 
standards,  data  collection  and  reporting, 
and  quality  assurance  for  health 
programs  supported  or  provided  by  the 
DHHS.  These  three  functions,  though 
their  specifics  will  vary  from  program  to 
program,  are  necessary,  interrelated,  and 
essential  components  of  health 
programs  and  are  part  of  any  health 
program  taken  over  by  a  tribe. 

This  subpart  establishes  joint  tribal/ 
Federal  processes  to  review  and  advise 


oh  departmental  standards,  quality 
assurance  programs,  and  data  collection 
and  reporting. 

In  most  cases  the  requirements  of  this 
subpart  can  be  met  by  including  in 
proposals,  contracts,  and  modifications 
assurances  that  the  requirements 
governing  standards,  data  collection  and 
reporting,  and  quality  assurance  will  be 
Complied  with. 

With  regard  to  health  program 
standards,  where  Joint  Commission  on 
the  Accreditation  of  Health  Care 
Organizations  (JCAHO)  or  Health  Care 
Financing  Administration  (HCFA) 
accreditation  standards  or  conditions  of 
participation  exist  for  the  program 
covered  by  the  contract  or  proposal,  the 
assurance  need  only  make  reference  to 
these.  If  there  is  no  applicable  JCAHO 
or  HCFA  standard,  the  assurance  must 
identify  the  proposed  standard  (which 
may  include  tribal  standards)  and 
supply  sufficient  information  on  the 
proposed  standard  to  enable  the 
government  to  evaluate  its  sufficiency. 

Health  program  data  collection  and 
reporting  requirements  are  spelled  out 
in  the  Core  Data  Set  Requirements 
(CDSR)  which  has  already  been  issued 
as  a  Federal  Register  notice.  The  current 
CDSR  is  republished  in  this  issue  of  the 
Federal  Register  for  your  convenience 
in  reviewing  this  notice  of  proposed 
rulemaking.  The  CDSR  would  be  made 
applicable  to  self-determination 
contractors.  Any  changes  in  the  CDSR 
will  be  published  as  a  notice  in  the 
Federal  Register,  following  review  and 
advice  from  a  joint  tribal/Federal 
participatory  process.  The  goal  is  to 
keep  data  collection  and  reporting  to  a 
minimum  within  good  management 
practices. 

The  contractor  is  not  required  to 
adopt  the  IHS  data  collection  and 
reporting  system.  The  contract  must 
contain  an  assurance  that  the  contractor 
will  maintain  or  establish  a  daia 
collection  and  reporting  system  that 
meets  the  requirements  of  the  CDSR  and 
enables  the  contractor  to  provide 
required  data  on  at  least  a  quarterly 
basis  or  more  frequently  where  required 
by  the  CDSR. 

The  proposal  takes  the  approach  that 
standards,  quality  assurance,  and  data 
collection  and  reporting  requirements 
should  not  be  determined  through 
negotiations  on  a  contract  by  contract 
basis.  Standards  and  quality  assurance 
are  necessary  components  of  a  health 
program  and  data  collection  and 
reporting  must  have  major  elements  of 
uniformity  to  be  useful. 

The  contract  or  proposal  must  contain 
an  assurance  that  the  contractor  will 
establish  and  maintain  an  appropriate 
quality  assurance  program. 
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The  Secretary  must  make  known  to 
the  proposed  contractor  all  standards, 
quality  assurance  programs,  and  data 
collection  and  reporting  systems 
currently  applicable  to  the  Secretary's 
operation  of  the  program.  The  Secretary 
may  not  impose  higher  standards. 

Fair  and  Uniform  Provision  of 
Services — Section  105(h)  of  the  Act 
requires  that  contracts  and  grants  and 
regulations  adopted  by  the  Secretary 
include  provisions  to  assure  the  fair  and 
uniform  provision  by  tribes  and  tribal 
organizations  of  services  and  assistance 
they  provide  to  Indians.  Section 
900.1404  in  subpart  N  implements  this 
requirement  for  DHHS  programs  under 
contract.  That  section  requires 
contractors  to  assure  the  fair  and 
uniform  provision  of  services,  including 
access  by  Indian  beneficiaries  to  tribal 
administrative  or  judicial  bodies 
empowered  to  adjudicate  complaints. 
We  have  not  included  a  provision 
allowing  Indian  beneficiaries  to 
complain  directly  to  the  Secretary 
because  DHHS  regulations  at  42  CFR 
36.25  (1986)  already  provide  an  appeal 
process  for  denials  of  contract  health 
services,  which  in  our  experience  with 
'  contracted  health  programs  is  the  only 
area  that  warrants  instituting  a  formal 
appeal  process  to  the  Secretary. 

Subpart  O — Program  SUndards — DOI 

Subpart  O  pertains  only  to  the  DOI.  It 
provides  that  contractors  are  to  adhere 
to  all  program  standards  to  which  the 
Federal  agency  is  subject,  including 
statutes,  regulations,  orders,  policies, 
agency  manuals,  industry  standards,  etc 
The  standards  are  only  apphcable, 
however,  to  the  extent  that  they  have 
been  in  fact  met  by  the  Federal  agency 
and  to  the  extent  that  they  have  been 
disclosed  to  the  contractor  in  advance  of 
approval  of  the  contract.  As  the 
standards  applicable  to  the  Federal 
agency  change,  the  revised  standards 
will  apply  to  a  contractor  unless  it 
shows  that  compliance  would 
materially  increase  its  costs  and 
sufficient  funding  is  unavailable. 

Section  900.1501(c)  establishes  a 
variance  procedure  for  tribal  contractors 
who  propose  alternate  means  of  meeting 
performance  levels  or  standards.  The 
Secretary  is  to  approve  such  variances 
to  the  extent  consistent  with  applicable 
law,  meeting  the  trust  responsibility  to 
Indians,  and  assurance  of  performance 
of  the  functions  or  activities  at  a  level 
comparable  to  that  of  the  contracting 
agency.  New  contractors  who  wish  to 
include  such  variances  in  their  initial 
proposal  are  encouraged  to  seek  pre-' 
contract  technical  assistance  to  facilitate 
approval. 


During  the  development  of  the 
regulations,  some  tribal  representatives 
suggested  that  section  107  of  the  Act 
required  that  every  Federal  program 
standard  had  to  be  individually 
specified  in  these  regulations  or  else 
they  would  not  apply  to  tribal 
contractors.  Given  the  wide  range  of 
programs  for  the  benefit  of  Indians 
operated  by  the  several  bureaus  of  the 
DOI,  it  would  be  immensely  impractical 
to  try  to  anticipate  in  these  regulations 
every  program  standard  that  may  be 
applicable  to  every  potentially 
contractible  program.  The  Secretary 
does  not  believe  that  the  Congress 
intended  to  require  that  all  requirements 
applicable  to  the  operation  of  every 
single  contractible  program  be  set  forth 
in  this  regulation,  or  any  regulation  for 
that  matter.  For  example,  it  would  be 
very  unreasonable  to  attribute  to 
Congress  a  desire  that  the  Minerals 
Management  Service  Audit  Manual, 
which  depends  for  its  effectiveness  on 
the  fact  that  it  is  not  available  to  oil  and 
gas  producers,  be  publicly  available, 
much  less  subject  to  notice  and 
comment.  It  is  quite  clear  from  the 
legislative  history  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act.  that 
Congress  insists  that  the  same  auditing 
standards  be  applied  to  oil  and  gas 
operators,  whether  the  auditing  is  done 
by  a  Federal  employee,  or  by  States  or 
Indian  tribes.  We  conclude,  therefore, 
that  despite  the  facially  overbroad 
language,  section  107  only  requires  that 
all  Federal  requirements  pertinent  to 
obtaining  a  Self-Determination  Contract 
be  promulgated  as  part  of  these  rules. 

Section  900.1501(e)  requires  that 
contractors  and  subcontractors  assure 
that  employees  working  under  self- 
determination  contracts  avoid  conflicts 
of  interest  arising  from  a  financial  or 
property  interest,  receipt  of  gratuities 
hom  regulated  parties,  use  of  inside 
information,  or  other  specified  ethical 
problems.  Tribes  are  encouraged  to 
develop  their  own  standards  of  conduct 
for  officers  and  employees,  with 
sanctions  for  violations,  which  will 
govern  persons  employed  under  self- 
determination  contracts  upon  the 
Secretary's  determination  that  it 
provides  adequate  protection  against 
conflicts  prohibited  of  government 
trustees.  This  provision  reflects  the  very 
strict  fiduciary  standards  to  which 
trustees  and  their  agents  are  held  under 
the  law  and  the  requirements  of  section 
105(a)  of  the  Act  that  no  contract  for 
personal  services  impair  the  Secretary's 
ability  to  meet  responsibilities  to  any 
Indian  tribe  or  individual.  Section 
900.1501(e)(4)  follows  the  Ethics  in 
Government  Act.  18  U.S.C.  208(b)(4)  in 


exempting  interests  arising  from  a 
birthright  in  an  Indian  tribe  or  Alaska 
Native  village  corporation,  an  Indian 
allotment,  or  in  an  Indian  claims  fund, 
while  prohibiting  such  employees  from 
acting  in  a  particular  matter  directly 
involving  his/her  interest  in  an 
allotment  or  claims  fund. 

Section  900.1501(fl  requires  contract 
proposals,  for  programs  that  have 
existing  quality  assurance  plans,  to 
include  provisions  for  quality  assurance 
or  an  election  to  participate  in  the 
Secretary's  quality  assurance  plan  for 
that  program.  Section  900.1501(g) 
requires  a  program  information  system 
to  assure  fulfillment  of  the  program  data 
requirements  for  the  program  as 
operated  by  the  Secretary.  Section 
900.1502  implements  seciion  105(h)  of 
the  Act  which  requires  that  ISDA 
contracts  and  grants  and  these 
regulations  include  provisions  to  assure 
the  fair  and  uniform  provision  by  ISDA 
contractors  of  the  services  and 
assistance  they  provide  to  Indians  under 
such  contracts  and  grants.  This 
provision,  applicable  only  to  DOI 
contracts  and  grants,  defines  the  term 
"fair  and  uniform  provision  of 
services",  and  authorizes  a  beneficiary 
who  believes  that  he  or  she  is  not 
receiving  services  in  a  fair  and  uniform 
manner  to  seek  redress  in  an 
appropriate  tribal  forum. 

Subpart  P — Regulation  Administration 

This  subpart  implements  section 
107(c)  of  the  Act  governing  revision  and 
amendments  of  these  regulations,  and 
section  105(a)  of  the  Act  which 
authorizes  the  waiver  of  contracting 
laws  and  regulations  under  certain 
conditions. 

Section  900.1603  contains  a  process 
for  tribal  participation  in  revision  and 
amendments  of  these  regulations,  as 
required  by  the  Act. 

Section  900.1605  contains  a 

firocedure  for  the  waiver  of  contracting 
aws  and  regulations  and  for  the 
discretionary  waiver  of  these  regulations 
for  a  specific  contract.  Section 
900.1605(c)  specifies  that  waiver 
requests  contained  in  a  contract 
proposal  may  be  considered  separately 
from  the  proposal. 

Issuance  Statement — DOI 

This  rule  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  208  DM  8. 

Public  Participatioo  Statement— DOI 

The  policy  of  the  DOI  is,  whenever 
practical,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
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Paperwork  Reduction  Act 

The  following  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.,  and  assigned 
OMB  clearance  numbers  1076-0091; 
1076-0096;  1076-0088;  1076-0090; 
0910-0002;  0917-0007;  0917-0010  and 
0937-0189. 

The  following  information  collections 
required  by  this  rule  have  not  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  and  are  being  sent  to  the  OMB 
for  review.  This  information  will  not  be 
solicited  until  OMB  approval  is 
obtained: 

Patient  Registration  System;  Dental 
Reporting  System;  Pharmacy  System; 
Environmental  Health  Activity 
Reporting  and  Facility  Data  System's 
Mental  Health  and  Social  Services 
Reporting  System;  Chemical 
Dependency  Management  Information 
System;  Community  Health  Activity 
Reporting  System;  Health  Education 
Resource  Management  System; 
Nutrition  and  Dietetic's  Program 
Activities  Reporting  System;  Clinical 
Laboratory  Workload  Reporting  System 
and  the  Fluoridation  Reporting  System. 

Authorship  Statement — DOI 

The  primary  authors  of  this  document 
are  James  Thomas  and  Robin  York,  BLA; 
George  Skibine  and  Justin  Patterson, 
Solicitor's  Office;  and  Dean  Titcomb, 
Policy,  Management  and  Budget. 

List  of  Subjects  in  25  CFR  Part  900 

Alaska  natives.  Administrative 
practice  and  procedure,  Indians, 
Indians-business  and  finance,  Indians- 
education,  Government  contracts.  Grant 
Programs-Indians,  Health,  Health 
facilities.  Reporting  and  recordkeeping 
requirements,  School  construction. 

Dated:  October  12. 1993. 
Ada  E.  Deer, 
Assistant  Secretary-Indian  Affairs-DOI. 

Dated:  July  28.  1993. 
Philip  R.  Lee, 
Assistant  Secretary  for  HealthDHHS. 

Approved:  August  2, 1993. 
Donna  E.  Shalala, 
Secretary— DHHS. 

It  is  proposed  to  establish  a  new 
chapter  V  in  title  25  of  the  Code  of 
Federal  Regulations  consisting  at  this 
time  of  part  900  to  read  as  set  forth 
below. 


Chapter  V — Bureau  of  Indian  Affairs, 
Department  of  ttie  Interior  and  Indian  Heattti 
Service,  Departntent  of  Health  and  Humar 
Services 

PART  900— INDIAN  SELF- 
DETERMINATION  AND  EDUCATION 
ASSISTANCE  ACT  PROGRAM 

Subpart  A-HSeneral 

Sec. 

900.101  Purpose  and  Scope. 

900.102  Definitions. 

900.103  Policy  Statements. 

900.104  Effect  on  Existing  Tribal  Rights. 

900.105  Effect  of  These  Regulations. 
900  106  CbnU-actibility. 

900.107  Program  Division. 

900.108  Amount  of  Funding. 

900.109  Funding  and/or  Contractibility 
Impasse. 

900.110  Limitation  of  Funds. 

900.111  Carryover  Funding. 

900.112  Protection  Against  Funding 
Reductions. 

900.113  Funding  Reduction. 

900. 1 1 4  Increase  to  Contracts. 

900.115  Indian  Preference  in  Training  and 
Employment. 

900. 116  Equal  Opportunity  and  Civil 
Rights.' 

900.117  Penalties. 

900. 118  Anti-Kickback  Act. 

900.119  Personnel. 

900.120  Availability  of  Information. 

900.121  Record  Retention  and  Access  to 
Records. 

900.122  Freedom  of  Information. 

900.123  Privacy  Act. 

900.124  Monitoring. 

Subpart  B — Preaward  and  Proposal 
Process 

900.201  Eligibility. 

900.202  Tribal  Resolution. 

900.203  Pre- Application  Technical 
Assistance. 

900.204  Access  to  Federal  Records. 

900.205  Initial  Proposal  Requirements. 

900.206  Review  and  Approval  of  Contract 
Proposals. 

900207    Declination. 

Subpart  C— Contract  Award  and 
Modification 

900.301  Award  Instrument. 

900.302  Calendar  Year  Contract. 

900.303  Types  of  Contracts. 

900.304  Renewal  and  Continuation  of 
Contracts. 

900.305  Contract  ModiHcations. 

900.306  Consolidation  of  Mature  Contracts. 

900.307  Contents  of  Award  Document. 

900.308  Status  of  Contracts  in  Effect  on 
Effective  Date  of  Regulations. 

900.309  Designation  as  a  Mature  Contract 

900.310  Commencement  of  Services. 

Subpart  0 — Financial  Management 

900.401  Purpose  and  Scope. 

900.402  Standards  for  Financial 
Management. 

900.403  Matching  and  Cost  Participation. 

900.404  Allowable/Unallowable  Costs. 

900.405  Waiver  of  Prior  Approval 
Requirements. 
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900.406 

Indirect  Costs. 

900.407 

Failure  to  Agree. 

900.408 

Payment. 

900.409 

Program  Income. 

900.410 

Reporting. 

900.411 

Audit. 

900.412 

Closeout. 

900.413 

Collection  of  Amounts  Due. 

Subpart  E — Property  KAanagement 

900  501    Purpose  and  Scope. 

900.502  Federally-owned  Personal 
Property. 

900.503  Contractor-owned  Personal 
Property  Purchased  With  Contract 
Funds. 

900.504  Donation  of  Excess  Personal 
Property. 

900.505  Motor  Vehicles. 

900.506  Hazardous  Property. 

900.507  Recovery  of  Precious  Metals. 

900.508  Controlled  Substances. 

900.509  Federally-owned  Real  Property. 

900.510  Contractor  Provided  Real  Property. 

900.511  Donation  of  Excess  and  Surplus 
Real  Property. 

900.512  Disposition  of  Property  upon 
Retrocession  or  Recision. 

900.513  Federal  Quarters. 

900.514  Closure  of  Facilities. 

900.515  Non-IHS  and  NonBIA  Funds  to 
Renovate  or  Modernize  Health  Care 
Facilities. 

Subpart  F— Procurement  Management 

900.601  Purpose  and  Scope. 

900.602  Procurement  System  Standards. 

900.603  Competition. 

900.604  Methods  of  Procurement. 

900.605  Procurement  from  Indian 
Organizations,  Indian-Owned  Economic 
Enterprises,  Small  and  Minority  Firms 
and  Labor  Surplus  Area  Firms. 

900.606  Cost  and  Price  Analysis. 

900.607  Awarding  Agency  Review. 

900.608  Procurement  Award  Provisions. 

900.609  Federal  Sources  of  Supply. 

900.610  Discounted  Services. 

Subpart  G — [Reserved] 

Subpart  H — Appeals,  Disputes  and  Equal 
Access  to  Justice  Act 

900.801  Appeals  Process. 

900.802  Appeals  Process — Indian  Health 
Service. 

900.803  Appeals  Process — Department  of 
the  Interior. 

900.804  Equal  Access  to  Justice  Act  (EAJA). 

900.805  Post  Award  Contract  Disputes. 

900.806  Post  Award  Grant  Disputes. 

Subpart  I— Liability  Insurance  and  Federal 
Tort  Claims  Act  Coverage 

900.901  Liability  Insurance  and  Motor 
Vehicle  Coverage. 

900.902  Medical  Related  Federal  Tort 
Claims  Act  Provisions. 

900.903  Non-Medical  Related  Federal  Tort 
Claims  Act  Provisions. 

900.904  Secretarial  Statement  of  FTCA 
Coverage. 

900.905  Notification  to  Government  of 
Action  Filed  Against  Recipient. 


Subpart  J— Construction  Contracts 

900. 1 001  Purpose  and  Scope. 

900.1002  General. 

900.1003  Consultation  on  Facilities. 

900.1004  Contract  Process. 

900. 1005  Conflict  of  Interest. 

900.1006  Award. 

900.1007  Bonds  and  warranties. 

900.1008  Indirect  Cost. 

900.1009  Davis-Bacon  Wage  and  Labor 
Standards. 

900.1010  Inspection  and  Acceptance. 

900.101 1  Architect/Engineer  (A/E)  Services. 

900.1012  Payments. 

900.1013  Savings  on  Construction  Projects. 

900.1014  Unobligated  Funds. 

900.1015  Status  of  Contracts  in  Effect  on 
Effective  Date  of  Regulations. 

900.1016  Waivers. 

Exhibit  I  to  Subpart  J — Acquisition 
Regulation  for  Construction  Proiects 

Exhibit  I-A — Federal  Acquisition  Regulation 
(FAR)  Provisions  and  Clauses  for  Finn 
Fixed-Price,  Cost,  or  Cost-Sharing  Types  of 
Public  Law  93-638  Construction  Project 
Contracts 

Exhibit  I-B — Department  of  the  Interior 
Acquisition  Regulation  Provisions  and 
Clauses  for  DepartmenI  of  the  Interior  Firm 
Fixed-Price,  Cost,  or  Cost-Shoring  Types  of 
Construction  Project  Contracts 

Exhibit  I-C — Health  and  Human  Services 
Acquisition  Regulation  Provisions  and 
Clauses  for  Department  of  Health  and 
Human  Services  Finn  Fixed-Price,  Cost,  or 
Cost-Sharing  Types  of  Public  Law  9^-638 
Constraction  Project  Contracts 

Exhibit  I-D— Public  Health  Service 
Acquisition  Regulation  Provisions  and 
Clauses  for  Department  of  Health  and 
Human  Services  Firm  Fixed-Price,  Cost,  or 
Cost-Sharing  Types  of  Public  Law  93-638 
Construction  Project  Contracts 

Subpart  K— Retrocession,  Recision,  and 
Reassumption 

900.1101  Retrocession. 

900.1102  Retrocession  Procedures. 

900.1103  Procedure  in  the  Event  of  Breach 
of  Contract  by  a  Tribal  Organization. 

900.1104  Retrocession  Procedures  Where  a 
Contractor  Serves  Multiple  Tribes. 

900.1105  Effect  of  Retrocession. 

900.1106  Reassumption  of  Programs. 

Subpart  L — DIscretiortary  Grants 

900.1201  Applicability. 

900.1202  Eligibility. 

900. 1 203  Availability  of  Funds  and 
Application  Dates. 

900.1204  Application. 

900.1205  Application  Review  and  Award. 

900.1206  Use  of  Project  Funds. 

900.1207  Facilities  Construction. 

900.1208  Grant  Appeals. 

900.1209  ReporU. 

900.1210  Use  of  Indian  Organizations  and 
Indian-Owned  Economic  Enterprises. 
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900. 1211    Use  of  Government  Personal 
Property. 

Subpart  M— Secretarial  Reports  and 
Consultation  Requirements 

900.1301  Secretary's  Annual  Report  to 
Congress. 

900.1302  Secretary's  Annual  Report  to 
Indian  Tribes  and  Tnbal  Organizations. 

Subpart  N— Program  Standards, 
Department  of  Health  and  Human  Services 

900.1401  Program  Standards,  Data,  and 
Quality  Assurance^Policy. 

900.1402  Program  Standards.  Data  and 
Quality  Assurance — Assurances. 

900.1403  Program  Standards.  Data  and 
Quality  Assurance — Implementation. 

900.1404  Fair  and  Unifonn  Provision  of 
Services. 

Subpart  0— Department  of  the  Interior 
Program  Standards 

900.1501  General  Program  Standards. 

900.1502  Fair  and  Uniform  Provision  of 
Services. 

Subpart  P — Regulation  Administration 

900.1601  Authority. 

^00.1602  Revisions  and  Amendments. 

900.1603  Participation  and  Presentation. 

900.1604  Rulemaking. 

900.1605  Waivers. 

900.1606  Information  Collection. 
Authority:  25  U.S.C  450  et  seq. 

J 

Subpart  A— General 
§900.101    Purpose  and  Scope. 

(a)  General.  These  regulations  are 
established  for  the  codification  of 
uniform  policies  and  procedures  for  use 
by  the  Department  of  Health  and  Human 
Services  (DHHS)  and  the  Department  of 
the  Interior  (DOI)  in  implementation  of 
title  I  of  the  Indian  Self-Determination 
and  Education  Assistance  Act,  Public 
Law  93-638  as  amended,  and  sections 
1-9  preceding  that  title.  These 
regulations  set  out  the  rights  and 
responsibilities  of  Indian  iribes  and 
tribal  organizations  and  of  the 
Departments  with  respect  to  the 
planning,  conduct,  and  administration 
by  Indian  tribes  and  tribal  organizations 
of  programs,  or  portions  of  programs, 
authorized  under  specified  laws  or 
otherwise  administered  by  these 
Departments  for  the  benefit  of  Indians 
because  of  their  status  as  Indians. 

(b)  Programs  of  other  Departments 
and  Agencies.  Included  under  this  Part 
are  programs  administered  (under 
current  or  future  law  or  interagency 
agreement)  by  the  DHHS  and  the  DOI 
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Management  and  Budget  (OMB)  to  be 
responsible  for  negotiating  with  the 
tribe  or  tribal  organization  and 
approving  an  indirect  cost  agreement  on 
behalf  of  the  Federal  Government;  for 
auditing,  reviewing  and  approving 
audits;  and  for  assuring  compliance 
with  the  Single  Audit  Act  of  1984. 

Construction  means  construction, 
alteration,  or  repair  (including  dredging, 
excavating,  and  painting]  of  buildings, 
structures,  or  other  real  property.  For 
purposes  of  this  definition,  the  terms 
"buildings,  structures,  or  other  real 
property"  include  but  are  not  limited  to 
improvements  of  all  types,  such  as 
bridges,  dams,  plants,  highways, 
parkways,  streets,  subways,  tunnels, 
sewers,  mains,  power  lines,  cemeteries, 
pumping  stations,  railways,  airport 
facilities,  terminals,  docks,  piers, 
wharves,  ways,  lighthouses,  buoys, 
jetties,  breakwaters,  levees,  canals,  and 
channels.  Construction  does  not  include 
the  manufacture,  production, 
furnishing,  construction,  alteration, 
repair,  processing,  or  assembling  of 
vessels,  aircraft,  or  other  kinds  of 
personal  property. 

Contract  means,  except  for  those 
contracts  entered  into  under  subpart  J  of 
this  part  regulations  or  unless  otherwise 
specified,  a  non-procurement  contract, 
or  a  grant  or  a  cooperative  agreement 
under  section  102  of  the  Act,  or  a  grant 
or  cooperative  agreement  under  section 
103(b)(1)  entered  into  in-Iieu-of  a 
contract  under  section  102  between  a 
tribe  or  tribal  organization  and  the 
appropriate  Secretary.  The  term  contract 
when  used  in  subpart  J  means  a 
procurement  contract. 

Contract  Appeals  Board  means  the 
Interior  Board  of  Contract  Appeals 
(IBCA). 

Contract  funding  base  means  the  base 
level  from  which  contract  funding  needs 
are  determined,  including  all  contract 
costs. 

Contract  support  costs  means 
reasonable  costs  for  activities  which 
must  be  carried  on  by  a  tribe  or  tribal 
organization  to  ensure  compliance  with 
the  terms  of  the  contract  and  prudent 
management,  but  which  normally  are 
not  carried  on  by  the  respective 
Secretary  in  his/her  direct  operation  of 
the  program,  or  are  provided  by  the 
Secretary  in  support  of  the  contracted 
program  from  resources  other  than  those 
under  contract. 

Contracting  Officer  means  any  person 
who,  by  appointment  in  accordance 
with  applicable  regulations  has  the 
authority  to  enter  into  and  administer 
contracts  on  behalf  of  the  United  States 
of  America  and  make  determinations 
and  findings  with  respect  thereto.  For 
purposes  of  construction  contracts,  the 


term  also  includes  the  authorized 
representative  of  the  Contracting 
Officer,  acting  within  the  limits  of  his 
authority. 

Con/rocfor  means  the  recipient  of  a 
contract  as  herein  defined. 

Cooperative  agreement  means  a 
mechanism  used  either  in  lieu  of  a 
contract  or  a  discretionary  grant  under 
subpart  L  of  this  part  when  substantial 
Federal  programmatic  involvement  with 
the  recipient  during  performance  is 
anticipated. 

Days  means  calendar  days. 

Department(s)  means  the  Department 
of  Healtli  and  Human  Services  (DHHS) 
or  the  Department  of  Interior  (DOI),  or 
both. 

Direct  program  costs  means  recurring 
costs  that  can  be  identified  specifically 
with  a  particular  contract  objective. 

Dismantling/Demolition  means 
dismantling  or  demolition  of  buildings, 
ground  improvements  and  other  real 
property  structures  and  for  the  removal 
of  such  structures  or  portions  of  (hem. 

Expendable  Personal  Property  is  all 
personal  property  that  may  be 
consumed  or  expended  that  has  a  useful 
life  of  less  than  one  year  after  being 
placed  in  use. 

Flow-through  funds  means  those 
funds  appropriated  to  another  agency 
and  then  transferred  to  the  Secretary  for 
the  operation  of  programs,  services,  and 
functions  under  the  Act. 

Gronrmeans,  for  the  purposes  of 
section  103  of  the  Act,  a  discretionary 
financial  assistance  award  under 
subpart  L  whereby  money  and/or  direct 
assistance  in  lieu  of  cash  is  provided  to 
carry  out  approved  activities,  or  a 
cooperative  agreement  when  substantial 
Federal  programmatic  involvement  with 
the  recipient  during  performance  is 
anticipated. 

Grantee  means  a  recipient  of  a  grant 
as  herein  defined. 

Grant  in  lieu  of  a  contract  means  a 
non-discretionary  grant  or  cooperative 
agreement  entered  into  by  either 
Secretary  in  lieu  of  a  contract  under 
section  102,  or  entered  into  by  the 
Secretary  of  HHS  under  section 
103(b)(1)  of  the  Act.  Such  grants  and 
cooperative  agreements  are  considered 
contracts  as  defined  in  this  Section. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

Indian-owned  economic  enterprise 
means  any  Indian  owned  commercial, 
industrial  or  business  activity 
established  or  organized  for  the  purpose 
of  profit,  provided  that  such  Indian 
ownership  shall  constitute  not  less  than 
51  percent  of  the  enterprise. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation  or  other  organized  group  or 
community,  including  pueblos. 


Federal  Register  /  Vol.  59,  No.  13  /  Thursday,  January  20,  1994  /  Proposed  Rules  3179 


rancherias,  colonies  and  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  deHned  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

Indirect  cost  rate  means  the  rate(s) 
arrived  at  through  negotiation  between 
an  Indian  tribe  or  tribal  organization 
and  the  appropriate  cognizant  Federal 
agency. 

Indirect  costs  means  costs  incurred 
for  a  common  or  joint  purpose 
benefiting  more  than  one  contract 
objective,  or  which  are  not  readily 
assignable  to  the  contract  objectives 
specifically  benefitted  without  effort 
disproportionate  to  the  results  achieved. 

Mature  contract  means  a  contract  that 
has  been  continuously  operated  for 
three  or  more  years,  and  for  which  there 
are  no  significant  and  material  audit 
exceptions  in  the  most  recent  annual 
financial  audit  report  for  the  contractor 
and  for  which  a  contractor  has 
requested  such  status.  A  mature  contract 
may  be  for  a  definite  or  an  indefinite 
term  as  requested  by  the  tribe  (or,  to  the 
extent  not  limited  by  tribal  resolution, 
by  the  tribal  organization). 

Non-Capitalized  Personal  Property  is 
all  personal  property  not  defined  as 
capitalized  personal  property. 

Nonexpendable  Personal  Property  is 
all  personal  property  that  has  a  useful 
life  of  more  than  one  year  after  being 
placed  in  use. 

Pass-through  funds  means  those 
funds  in  a  contract  that  do  not  receive 
the  same  degree  of  administrative  efl^ort 
as  do  other  direct  activities  performed 
by  a  contractor.  These  funds  may  be  for, 
but  are  not  limited  to,  subcontracts, 
capitalized  equipment,  and  capital 
improvements.  They  shall  be  limited  to 
those  funds  which  the  contractor  and 
the  Secretary  agree  upon  or  are  so 
designated  in  the  indirect  cost 
agreement  or  contract. 

Personal  Property  is  all  supplies, 
materials,  equipment,  and  other 
property  including  expendable  and 
nonexpendable  property  whether 
capitalized  or  noncapitalized  but  does 
not  include  real  property. 

Program  means  the  operation  of 
services  for  tribal  members  and  other 
eligible  beneficiaries. 

Program  income  means  income 
received  by  the  contractor  directly 
generated  by  an  activity  supported  by 
the  contract,  and  earned  only  as  a  result 
of  the  contract  during  the  term  of  the 
contract. 

Project  Period  is  the  total  time  for 
which  support  of  a  discretionary  project 


has  been  programmatically  approved.  A 
project  period  may  consist  of  one  or 
more  budget  periods.  The  total  project 
period  comprises  the  original  project 
period  and  any  extensions. 

Real  Property  is  any  interest  in  land 
together  with  the  improvements, 
structures,  and  fixtures  located  thereon, 
including  prefabricated  movable 
structures  such  as  Butler-type  storage 
warehouses  and  Quonset  huts,  mobile 
homes  and  trailers  with  or  without 
undercarriages,  and  appurtenances 
thereto. 

Secretary  unless  otherwise 
designated,  means  either  the  Secretary 
of  HHS  or  the  Secretary  of  the  Interior, 
or  both,  and  any  other  Federal  officer  or 
employee  of  either  Department  to  whom 
an  authority  or  duty  has  been  delegated 
or  assigned.  The  Secretary  reserves  the 
right  to  change  any  delegations  or 
assigrmients  indicated  in  this  Fart. 

Sensitive  Personal  Property  is  all 
nonexpendable  federally  owned 
personal  property  regardless  of 
acquisition  cost  that  is  subject  to  theft 
or  pilferage.  All  firearms  shall  be 
considered  sensitive  personal  property. 

Significant  and  material  audit 
exceptions  means  any  of  the  following 
in  an  audit  report  concerning  a  contract: 

(1)  unresolved  audit  exceptions 
involving  amounts  aggregating  the 
greater  of  $15,000  or  5  percent  of  the 
amount  of  the  contract(s); 

(2)  unresolved  audit  exceptions 
involving  major  financial  reporting 
deficiencies,  or  an  opinion  of  the 
auditor  quaUfying  the  audit  results 
because  of  serious  departure  from 
generally  accepted  accounting 
principles  in  the  maintenance  of  the 
contractor's  accounts  or  financial 
records;  or 

(3)  express  findings  of  financial 
mismanagement  or  misappropriation  of 
funds  or  assets. 

Term  contract  means  a  contract  (other 
than  a  mature  contract)  which  is  for  a 
specific  period  of  time,  not  to  exceed 
three  years  unless  otherwise  agreed  to 
by  the  Secretary  and  the  contractor.  The 
term  may  not  be  longer  than  that 
provided  by  any  applicable  tribal 
resolution  which  limits  the  period  of  the 
contractor's  authority. 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  tribe:  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities. 


Trust  resources  means  an  interest  in 
land,  water,  minerals,  funds  or  other 
assets  or  property  which  is  held  by  the 
United  States  in  trust  for  an  Indian  tribe 
or  an  Indian  or  which  is  held  by  an 
Indian  tribe  or  Indian  subject  to  a 
restriction  on  alienation  imposed  by  the 
United  States. 

§900.103    Policy  statements. 

(a)  Congressional  policy.  (1)  Congress 
has  recognized  the  obligation  of  the 
United  States  to  respond  to  the  strong 
expression  of  the  Indian  people  for  self- 
determination  by  assuring  maximum 
Indian  participation  in  the  direction  of 
educational  as  well  as  other  Federal 
services  to  Indian  communities  so  as  to 
render  such  services  more  responsive  to 
the  needs  and  desires  of  those 
communities. 

(2)  Congress  has  declared  its 
commitment  to  the  maintenance  of  the 
Federal  Government's  unique  and 
continuing  relationship  with,  and 
responsibility  to,  individual  Indian 
tribes  and  to  the  Indian  people  as  a 
whole  through  the  establishment  of  a 
meaningful  Indian  self-determination 
policy  which  will  permit  an  orderly 
transition  from  the  Federal  domination 
of  programs  for,  and  services  to,  Indians 
to  effective  and  meaningful 
participation  by  the  Indian  people  in  the 
planning,  conduct,  and  administration 
of  those  programs  and  services.  In 
accordance  with  this  policy,  the  United 
States  is  committed  to  supporting  and 
assisting  Indian  tribes  in  the 
development  of  strong  and  stable  tribal 
govenunents,  capable  of  administering 
quality  programs  and  developing  the 
economies  of  their  respective 
communities. 

(3)  Congress  has  further  declared  that 
a  major  national  goal  of  the  United 
States  is  to  provide  the  quantity  and 
quahty  of  educational  services  and 
opportunities  which  will  permit  Indian 
children  to  compete  and  excel  in  the  life 
areas  of  their  choice,  and  to  achieve  the 
measure  of  self-determination  essential 
to  their  social  and  economic  well-being. 

(b)  Secretarial  policy.  (1)  It  is  the 
poUcy  of  the  Secretary  to  facilitate  the 
efforts  of  Indian  tribes  and  tribal 
organizations  to  plan,  conduct  and 
administer  programs,  or  portions 
thereof,  which  the  Departments  are 
authorized  to  administer  for  the  benefit 
of  Indians  because  of  their  status  as 
Indians  and  for  which  funds  are 
appropriated  by  Congress. 

(2)  It  is  the  policy  of  the  Secretary  to 
encourage  Indian  tribes  and  tribal 
organizations  to  become  increasingly 
knowledgeable  about  the  Department's 
programs  administered  for  the  benefit  of 
Indians  by  providing  information  on 
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in  accordance  with  guidelines  provided 
by  the  Secretary. 

(7)  The  Secretary  recognizes  that  as 
programs  are  contracted  by  Indian  tribes 
and  tribal  organizations  under  self- 
determination  contracts.  Secretarial 
functions  will  change  in  scope  and 
extent.  As  contracting  increases,  the 
Secretary  will  identify  and  provide 
additional  services  resulting  from 
changes  in  the  Secretary's  functions,  or 
provide  savings  to  the  contractors  which 
will  be  used  for  the  purpose  of 
providing  contract  services.  The 
Secretary  will  ensure  that  non- 
contracted  programs  are  not  adversely 
affected. 

(8)  The  Secretary  is  committed  to 
implementing  and  fully  supporting  the 
policy  of  Indian  self-determination  by 
recognizing  and  supporting  the  many 
positive  and  successful  efforts  and 
directions  of  tribal  governments  and 
extending  the  applicability  of  this 
policy  to  all  operational  components 
within  the  Department.  By  fully 
extending  Indian  self-determination 
contracting  to  all  operational 
components  within  the  Department 
having  programs  or  pwrtions  of 
programs  for  the  benefit  of  Indians 
because  of  their  status  as  Indians,  it  is 
the  Secretary's  intent  to  support  and 
assist  Indian  tribes  in  the  development 
of  strong  and  stable  tribal  governments 
capable  of  administering  quality 
programs  that  meet  the  tribally 
determined  needs  and  directions  of 
their  respective  communities.  It  is  also 
the  policy  of  the  Secretary  to  have  all 
other  operational  components  within 
the  Department  work  cooperatively  with 
tribal  governments  on  a  govemment-to- 
govemment  basis  so  as  to  expedite  the 
transition  away  from  Federal 
domination  of  Indian  programs  and 
make  the  ideals  of  Indian  self- 
government  and  self-determination  a 
reality. 

§  900. 1 04    Effect  on  existing  tribal  rights. 

Nothing  in  these  regulations  shall  be 
construed  as: 

(a)  Affecting,  modifying,  diminishing, 
or  otherwise  impairing  the  sovereign 
immunity  from  suit  enjoyed  by  Indian 
tribes; 

(b)  Authorizing  or  requiring  the 
termination  of  any  trust  responsibility  of 
the  United  States  with  respect  to  the 
Indian  people; 

(c)  Requiring  the  Secretary  to  reduce 
funding  for  programs,  projects  and 
activities  serving  a  tribe  to  make  funds 
available  to  another  tribe  or  tribal 
organization; 

(d)  Mandating  an  Indian  tribe  to 
apply;  for  a  contract(s)  or  grant(s)  as 


described  in  section  102  or  section  103 
of  the  Act;  or 

(e)  Impeding  awards  by  other 
Departments  and  agencies  of  the  United 
States  to  Indian  tribes  to  administer 
Indian  programs  under  any  other 
applicable  law. 

§900.105    Effect  of  these  regulations. 

(a)  These  regulations  are  the  exclusive 
provisions  governing  contracts  and 
grants  under  the  Indian  Self- 
Determination  Act  except  as  otherwise 
provided  by  applicable  laws  and 
regulations. 

(b)  The  regulations  in  this  part  do  not 
change  the  eligibility  criteria  that 
individuals  must  meet  to  be  eligible  for 
any  program  operated  by  the 
Departments,  and  contractors  must 
follow  applicable  rules  and  regulations 
of  the  appropriate  Secretary  regarding 
eligibility  of  applicants  for  assistance, 
benefits  or  services. 

§900.106    ContractlbUtty. 

(a)(1)  The  Secretary,  upon  the  request 
of  any  Indian  tribe  or  tribal  organization 
by  tribal  resolution,  shall  enter  into  a 
contract(s)  with  the  tribe  or  tribal 
organization  to  plan,  conduct,  and 
administer  programs,  or  portions 
thereof: 

(i)  Provided  by  the  Act  of  April  16. 
1934.  48  Stat.  596,  Johnson-OMalley 
Act,  as  amended; 

(ii)  Which  the  Secretary  is  authorized 
to  administer  for  the  benefit  of  Indians 
under  the  Act  of  November  2, 1921 ,  42 
Stat.  208.  Snyder  Act,  and  Acts 
subsequent  thereto; 

(iii)  Provided  by  the  Secretary  of  HHS 
under  the  Act  of  August  5, 1954,  68  Stat. 
674.  Transfer  Act,  as  amended; 

(iv)  Administered  by  the  Secretary  for 
the  benefit  of  Indians  for  which 
appropriations  are  made  to  agencies 
other  than  the  Departments  of  HHS  and 
Interior:  or 

(v)  For  the  benefit  of  Indians  because 
of  their  status  as  Indians  without  regard 
to  the  agency  or  office  of  the  DHHS  or 
the  DOI  within  which  it  is  performed. 
A  program  or  portion  of  a  program  is  for 
die  benefit  of  Indians  because  of  their 
status  as  Indians  when: 

(A)  The  authorizing  statute  or 
legislative  history  specifically  identifies 
Indians,  because  of  their  status  as 
Indians,  as  primary  or  significant 
beneficiaries  of  the  program  or  portion 
of  the  program  or  otherwise  indicates 
that  congressional  intent  was  to  benefit 
Indians  because  of  their  status  as 
Indians;  or 

(B)  The  appropriation  of  funds  for  the 
operation  of  the  program  or  portion  of 
the  program  specifically  targets  Indians, 
because  of  their  status  as  Indians,  or 
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reflects  an  intent  to  benefit  Indians, 
because  of  their  status  as  Indians,  as 
primary  or  significant  beneficiaries  of 
the  appropriations,  as  evidenced  in  the 
statutory  or  committee  report  language 
or  the  budget  justifications  submitted  to 
the  Appropriations  Committee;  or 

(C)  Regulations  or  administration  of  a 
program  or  portion  of  a  program  identify 
Indians,  because  of  their  status  as 
Indians,  or  reflect  a  Departmental  intent 
to  benefit  Indians,  because  of  their 
status  as  Indians,  as  primary  or 
significant  recipients  of  the  services  to 
be  provided  by  the  program  or  portion 
of  the  program. 

(2)  In  order  to  be  subject  to  the 
mandate  of  (a)(1)  above,  a  program  or 
portion  thereof  must  be  authorized  by 
Congress  within  one  of  the  categories 
listed  in  (a)(1)  for  which  Congress  has 
appropriated  funds. 

(b)  The  Secretary  of  the  Interior,  upon 
the  request  of  any  Indian  tribe  and  from 
funds  appropriated  for  the  benefit  of 
Indians  pursuant  to  the  Act  of 
November  2, 1921,  42  Stat.  208,  Snyder 
Act  and  any  Acts  subsequent  thereto,  is 
authorized  under  section  103(a)  of  the 
Act  to  contract  with  any  Indian  tribe  or 
tribal  organization  for: 

(1)  the  strengthening  or  improvement 
of  tribal  government  including,  but  not 
limited  to,  the  development, 
improvement,  maintenance, 
preservation,  or  operation  of  tribal 
facilities  or  resources; 

(2)  The  planning,  training,  or 
evaluation  of  their  activities  designed  to 
improve  the  capacity  of  an  Indian  tribe 
or  tribal  organization  to  enter  into  a 
contract(s)  pursuant  to  section  102  of 
the  Act  and  the  additional  cost 
associated  with  the  initial  years  of 
operation  under  such  a  contract(s);  or 

(3)  The  acquisition  of  land  in 
connection  with  paragraphs  (b)  (1)  and 
(2)  of  this  section:  Provided,  That  in  the 
case  of  land  within  Indian  country  as 
defined  in  Chapter  53  of  title  18  U.S.C 
or  which  adjoins  on  at  least  two  sides 
lands  held  in  trust  by  the  United  States 
for  the  tribe  or  for  individual  Indians, 
the  Secretary  of  the  Interior  may,  upon 
request  of  the  tribe,  acquire  such  land  in 
trust  for  the  tribe. 

(c)  The  Act  directs  the  Secretary  to 
contract  for  "programs  or  portions 
thereof."  The  term  "program"  is  defined 
in  §  900.102  as  "the  operation  of 
services  for  tribal  members  and  other 
eligible  beneficiaries."  Service  delivery 
programs  subject  to  contracting  under 
these  regulations  are  generally 
performed  at  the  reservation  level,  but 
may  be  performed  at  higher 
organizational  levels  within  the  DHHS 
and  DOI.  In  providing  services  under  a 
contracted  program,  the  tribe  or  tribal 


organization  may  perform  functions 
which  would  otherwise  be  performed  by 
Federal  employees,  such  as  determining 
the  eligibility  of  applicants  for,  and  the 
amount  and  extent  of.  assistance, 
benefits,  or  services  in  accordance  with 
the  terms  of  the  contract  and  applicable 
regulations  of  the  appropriate  Secretary: 
Provided,  That  the  Secretary  shall  not 
make  any  contract  which  would  impair 
the  ability  to  discharge  trust 
responsibilities  to  any  Indian  tribe  or 
individuals  or  obligation  under  the 
Constitution  to  ensure  the  laws  are 
faithfully  executed. 

(d)  Contracting  for  the  operation  of 
services  to  tribal  members  and  other 
eligible  beneficiaries  does  not  f>ermit 
the  transfer  to  the  tribe  or  tribal 
organization  of  inherently  Federal 
responsibilities  involving  tha  exercise  of 
significant  authority  under  the 
Constitution,  and  functions  integral  to 
the  exercise  of  discretion,  judgment  or 
oversight  vested  in  the  Secretary  by  law 
or  by  virtue  of  the  Secretary's  trust 
responsibihties.  Such  functions  and 
responsibilities  may  only  be  carried  out 
for  the  Federal  Government  by  Federal 
officials  and  are  not  contractible  under 
the  Act.  Examples  of  Federal 
responsibilities  and  functions  carried 
out  for  the  Secretary  and  tmder  the 
Secretary's  authority  which  are  not 
contractible  include,  but  are  not  limited 
to.  the  following: 

(1)  Allocation,  award  (including 
discretionary  grant  funds),  and 
obligation  of  Federal  funds  and 
approving  amounts  of  Federal 
expenditures. 

(2)  The  selection  or  nonselection  of 
individuals  for  Federal  Government 
employment  and  the  direction  and 
control  of  Federal  employees  including 
the  approval  of  position  de.scriptions 
and  performance  standards  for  Federal 
employees  except  as  authorized  under 
section  104  of  the  Act. 

(3)  Administration  of  Federal 
contracting  and  grant  laws  for  the 
Federal  Government,  including 
monitoring  and  auditing  of  Federal 
contract  and  grent  projects  necessary  to 
maintain  the  continuing  trust, 
programmatic  and  fiscal  responsibilities 
of  the  Secretary.  These  Federal 
responsibilities  and  functions  include, 
but  are  not  limited  to.  determining  what 
property  or  services  are  to  be  acquired 
or  supported  by  the  Federal 
Government,  the  award  and 
administration  of  Federal  contracts  and 
grants,  and  determining  for  the  Federal 
agency  involved  whether  contract  and 
grant  costs  are  reasonable,  allocable,  and 
allowable. 


(4)  E)eciding  Federal  administrative 
appeals  or  bearings,  aiKl  the  exercise  of 
supervisory  review. 

(5)  Determination  of  the  Secretary's 
views  and  recommendations  concerning 
Federal  administrative  appeals  or 
litigation  and  representation  of  the 
Secretary  in  Federal  administrative 
appeals  or  litigation. 

(6)  Formulation  of  the  Secretary's  and 
the  President's  poUdes  as  expressed  in 
budgetary  and  legislative 
recommendations  and  views  and  the 
publication  of  regulations,  policies  or 
notices  in  the  Federml  Register. 

(7)  Nondelegable  Secretarial  duties 
relating  to  trust  resources. 

(8)  Federal  agency  determinations  to 
issue  discretionary  Federal  licenses  or 
permits. 

(9)  Federal  agency  determinations  to: 
(i)  Acquire,  use  or  dispose  of, 

(whether  by  sale,  lease  or  otherwise) 
lands,  interests  in  lands,  natural 
resources  or  other  property; 

(ii)  To  establish  the  terms  (financial  or 
othen^'ise)  of  acquisition  or  disposition; 
and 

(iii)  In  this  connection,  to  render  title 
opinions  on  behalf  of  the  United  States 
or  to  order,  prepare  instructions  for.  and 
approve  appraisals,  surveys  and  title 
examinations. 

(10)  Federal  agency  decisions 
determining  the  rights,  or  claims  or 
obligations  of  others  in  relation  to  the 
United  States  and  the  correlative  rights, 
claims,  and  obligations  of  the  United 
States. 

(11)  Executive  Branch  determinations 
of,  or  Federal  agency  decisions  and 
orders  imposing  sanctions  or  penalties 
for,  violations  of  Federal  statutes, 
regulations  or  orders,  or  breaches  of 
permits,  grants,  leases  or  contracts. 

(e)  In  determining  whether  Federal 
responsibilities  and  functions  are 
contractible,  the  Secretary  shall 
consider  whether  the  responsibility  or 
function: 

(1)  Involves  the  discretionary  exercisa 
of  Governmental  authority  for  or  on 
behalf  of  the  Secretary  or  the  making  of 
value  judgments  in  making  decisions  for 
the  Federal  Government  (as 
distinguished  from  the  operation  of 
services  for  tribal  members,  or  activities 
eligible  for  funding  as  contract  support 
costs  described  in  §  900.109(b), 
gathering  information,  providing  advice 
or  purely  ministerial  functions); 

(2)  Impermissibly  limits  the  degree  of 
Federal  discretion  as  indicated  by  the 
finality  of  the  proposed  contractor 
action  or  the  degree  to  which  contractor 
discretion  would  be  circumscribed  by 
detailed  laws,  regulation  or  procedure; 
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program  and,  incidental  to  this,  are 
served. 

(3)  Resolutions  of  support  are  not 
required  bom  every  tribe  which 
happens  to  have  members  who  are 
served  by  a  local  program  absent  a 
determination  that  that  tribe  itself 
benefits  from  the  program. 

(4)  More  than  one  tribe  can  benefit 
frx>m  the  same  program  as  a  result  of 
such  factors  as  a  shared  geographical 
base  or  program. 

(5)  A  trib«  does  not  have  the  authority 
to  require  the  Secretary  to  award  a 
contract  to  serve  its  members  who  are 
located  in  an  established  service  area 
outside  its  ovra  established  service  area 
unless  it  is  proposing  to  join  the 
established  service  area  and  it  has 
resolutions  of  support  from  all  tribes 
served  by  the  established  service  areas. 

(h)  The  Secretary  is  not  authorized  to 
enter  into  any  contract  under  this  part 
if  such  a  contract: 

(1)  Is  for  an  activity  or  project  which 
the  Secretary  determines  cannot  be 
contracted  before  completing  an 
environmental  impact  statement  or 
environmental  assessment,  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA).  (42  U.S.Q  4321  et  seq.); 
consultation  pursuant  to  the 
Endangered  Species  Act  (ESA),  (16 
U.S.C.  1531  et  seq.);  a  consistency 
determination  pursuant  to  the  Coastal 
Zone  Management  Act  (16  U.S.C.  1451 
et  seq.);  decision  to  undertake  a  project 
affecting  a  historic  property  under 
section  106  of  the  National  Historic 
Preservation  Act,  (16  U.S.C.  469  et  seq.); 
or  other  Federal  statutory  prerequisite  to 
a  commitment  to  undertake  a  Federal 
activity  or  project. 

(2)  Is  for  an  activity  or  project  which 
the  Secretary  has  determined  would: 

(i)  Jeopardize  the  continued  existence 
of  an  endangered  or  threatened  species; 

(ii)  Result  in  the  destruction  or 
adverse  modification  of  the  habitat  of 
such  species; 

(iii)  Be  inconsistent  with  an  approved 
state  coastal  zone  management  plan;  or 

(iv)  Otherwise  pose  environmental 
risks  the  Secretary  finds  unacceptable 
following  review  in  an  environmental 
assessment  or  environmental  impact 
statement. 

(3)  Is  entered  into  on  behalf  of  an 
Indian  tribe  that  has  not  approved  the 
letting  of  the  contract  by  tribal 
resolution;  or 

(4)  Authorizes  or  requires  the 
termination  of  any  trust  responsibility  of 
the  United  States  with  respect  to  the 
Indian  people. 

§  900. 1 07    Program  division. 

(a)  Approving  and  funding  a  contract 
proposal  may  require  that  the  Secretary 


divide  a  program  serving  other  tribes  or 
individuals  that  are  not  parties  to  the 
contract  proposal.  It  is  the  Secretary's 
policy  to  encourage  all  tribes  affected  by 
a  proposed  program  division  to  confer 
and  resolve  among  themselves  the 
division  of  program  resources,  including 
funds,  facilities,  equipment,  and 
personnel.  A  tribe  or  tribal  organization 
intending  to  submit  a  contract  proposal 
is  encouraged  to  commence  that  inter- 
tribal consultation  process  as  early  as 
possible,  and  preferably  before 
submitting  the  proposal  to  the  Secretary. 
The  Secretary  will  facilitate  this 
govemment-to-govemment  dialogue  to 
the  extent  resources  are  available. 

(b)  In  order  to  faciUtate  contracting  of 
programs  serving  more  than  one  tribe, 
the  Secretary  shall: 

(1)  Within  10  days  of  receiving  a 
proposal  from  a  tribe  or  tribal 
organization  to  contract  for  its  proposed 
share  of  a  program  serving  other  tribes, 
send  copies  of  the  proposal  to  all 
affected  tribes  other  than  those 
submitting  the  contract  proposal; 

(2)  Within  a  specified  time  period, 
afford  all  tribes  affected  with  the 
opportunity  to  comment  on  the 
proposed  division  of  the  program;  and 

(3)  Facilitate  inter-tribal  consultation 
with  respect  to  the  proposed  division  of 
the  program.  In  consulting  with  affected 
tribes,  the  Secretary  shall  consider 
regional  and  local  circumstances,  and 
the  consultation  process  shall,  to  the 
extent  practicable,  accommodate  such 
unique  circumstances. 

(cj  Based  on  consultation  with  all 
affected  tribes  identified  in  paragraphs 
(a)  and  (b)  of  this  section,  the  Secretary 
shall  review  the  proposed  division  of 
the  available  program  resources, 
including  funds,  equipment,  personnel, 
and  facilities  and  determine  the 
appropriate  funding  level  for  the 
proposed  contract  under  §  900.108. 
While  the  Secretary  is  not  required  to 
reduce  funding  for  programs,  projects, 
or  activities  serving  one  tribe  to  make 
funds  available  to  another  tribe  or  tribal 
organization,  the  Secretary  may  identify 
additional  funds  from  any  savings 
within  the  Federal  contracting 
organization  resulting  from  reductions 
in  the  Secretary's  functions. 

(d)  For  purposes  of  determining 
whether  or  not  to  decline  the  proposal 
under  §  900.207,  the  Secretary  shall 
consider  the  effect  the  proposed 
contract  will  have  on  the  level,  scope 
and  quality  of  services  not  only  for 
those  tribes  and  individuals  to  be  served 
under  the  contract  proposal  but  also 
those  tribes  and  individuals  who  are 
served  by  the  current  program  but  who 
would  not  be  served  under  the  contra  .1 
proposal.  A  proposal  to  divide  a 
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program  for  purposes  of  contracting  may 
result  in  losing  certain  economies  of 
scaie  realized  in  the  prior 
admitiistration  of  the  program.  This  may 
result  in  a  reduction  in  the  level,  scope 
or  quality  of  services  previously 
provided  due  to  contracting.  Such 
reduction  is  not  in  itself  a  reason  for 
declining  a  contract  proposal  unless 
such  reduction  reaches  the  declination 
criteria  in  §900.207. 

(e)  In  the  event  the  determinations 
made  pursuant  to  this  section  do  not 
lead  the  Secretary  to  decline  the 
contract  proposal,  but  result  in  the 
delivery  of  diminisbed  services  or 
resources  to  the  contracting  tribes,  to 
other  tribes,  or  to  both  sets  of  tribes,  the 
Secretary  may  confer  with  ail  the 
affected  tribes  for  the  purpose  of 
rearranging  priorities  to  better  meet  the 
needs  of  all  the  afTected  tribes. 

(0  Approving  and  fundmg  a  contract 
proposal  may  require  that  the  Secretary 
divide  a  program,  a  portion  of  which  is 
for  the  benefit  of  Indians  because  of 
their  status  as  Indians.  In  these  cases, 
the  tribe  or  tribal  organization  and  the 
Secretary  shall,  upon  mutual  agreement, 
include  in  the  contract  provisions  to 
assure  adequate  coordination  and 
division  of  the  program  to  fadhtate  the 
ability  of  the  Secretary  and  the  tribe  or 
tribal  organization  to  effectively  carry 
out  their  respective  resp>onsibilities.  In 
order  to  facilitate  the  division  of  such  a 
program  (or  portion  thereof),  the 
Secretary  shall,  to  the  degree 
practicable,  make  an  e^ort  to  identify 
the  affected  beneficiaries  and  assess  the 
impacts  of  the  contract  od  the 
noncontracting  parties  so  as  to 
determine  a  reasonable  way  of 
coordinating  and  dividing  the  program. 

§  900.108    Amount  of  funding. 

(a)  Subject  to  the  availability  of 
appropriations,  the  amount  oi  funds  to 
be  provided  for  each  budget  period  of 
the  contract  shall  be  determined  by  the 
Secretary  as  follows: 

(1)  The  Secretarial  amount  shall 
consist  of  the  amount  (exclusive  of 
funds  provided  under  paragraph  (a)(2) 
of  this  section)  that  the  Secretary  would 
have  provided  for  the  Secretary's 
operation  of  the  program(s)  to  be 
contracted.  This  amount  shall  be 
determined  based  on  the  processes 
actually  utiUzed  by  the  Secretary  to 
allocate  resources  among  program 
activities;  provided  that  the  Secretary  of 
DOI  shall,  in  the  absence  of  advance 
allocation  for  the  benefit  of  particular 
tribes,  allocate  to  each  tribe  its 
proportionate  share  of  the  expenditures 
actually  made  on  behalf  of  Indian  tribes 
in  the  last  complete  fiscal  year,  as 


adjusted  by  the  current  hscal  year's 
budget;  and 

(2)  The  Secretary  shall  add  to  the 
amount  provided  under  paragraph  (aHl) 
of  this  secti(»  an  amount  for  contract 
support  costs  in  accordance  with  the 
allocation  processes  actually  utilized  by 
the  Secretary  for  funds  made  available 
from  appropriations  kx  this  purpose. 
Contract  support  costs  are  reasonable 
costs  for  activities  which  must  be 
carried  out  by  the  contractor  to  ensure 
compliance  with  the  terms  of  the 
contract  and  prudent  management,  but 
which  are  not  provided  for  under 
paragraph  (a)(1)  of  this  section  because 
such  costs: 

(i)  Would  not  normally  be  carried  on 
by  the  Secretary  in  the  direct  operation 
of  the  program  to  be  contracted;  or 

(ii)  Are  provided  by  the  Secretary  in 
support  of  the  contracted  program  from 
resources  other  than  those  of  the 
program  activity  to  be  contracted  as 
provided  for  under  paragraph  (a)(1)  of 
this  section. 

(b)  Contract  support  costs  may  be 
recurring  or  non-recurring  and  may 
include,  but  are  not  linuted  to,  the 
following  examples,  to  the  extent  they 
are  allowable  under  Subpart  D  of  this 
part: 

(1)  Employee  beneHts  and  related 
costs,  including  unemployment  taxes, 
retirement  fund  contributions  and 
workers  compensation  insurance  or  its 
equivalent; 

(2)  Executive  direction  and 
management  including  related  pohcy 
and  planning  functions,  program 
evaluation,  and  quahty  assuirance; 

(3)  Financial  management,  including 
accounting  and  other  related  financial 
functions; 

(4)  Personnel  management,  including 
recruitment,  staffing,  personnel 
classification,  recordkeeping,  benefits 
management,  employee  counseling  and 
other  personnel  management  functions; 

(5)  Human  resource  development, 
including  employee  training  and  career 
development; 

(6)  Procurement  and  materials 
management,  including  purchasing, 
receiving,  inventory  management, 
warehousing  and  distributing  materials, 
and  subcontracting; 

(7)  Records  management,  including 
activities  involving  the  management  of 
current  and  cumulative  rea»ds  and 
filing  systems  (including  retention 
scheduling,  storage,  microfilming,  and 
library  management); 

(8)  Data  processing  and  information 
management,  including  system  design 
and  analysis,  programming,  hardware, 
software  and  related  functions; 

(9)  Office  services,  including  general 
clerical  supplies  and  personnel  required 


for  typing,  copying,  reception, 
telephone  answering  services,  mail 
management  and  general  office 
management; 

(10)  Legal  services,  including 
reasonable  expenses  to  retain  lege) 
counsel  for  activities  related  to  the 
operation  of  programs  and 
administrative  matters,  including  policy 
and  contract  review  and  employee 
functions,  but  not  attorney  fees  for 
appeals  and  litigation  which  are  payable 
only  under  the  Equal  Access  to  Justice 
Act  (EAJA); 

(11)  Auditing  services,  includir)g 
provision  of  single  audits  required 
under  the  Single  Audit  Act,  including 
compliance  reports,  audits  of  internal 
control,  system  certifications, 
examination  of  financial  statements; 
independent  review  of  indirect  cost 
proposals  and  general  assistance  in 
review  and  improvement  of  finaiKsal 
systems; 

(12)  General  support  services, 
including  outside  services  for 
photocopying,  transportation, 
commimications  and  other  similar 
services; 

(13)  Various  t3rpes  of  insurance; 

(14)  Governing  bodies,  including 
tribal  councils,  executive  boards  or 
other  bodies  which  are  considered  the 
governing  body  of  tribes  or  tribal 
organizations  while  acting  in  their  role 
in  support  of  contracted  programs; 

(15)  raci lilies  that  house  programs 
and  related  support  services,  including 
rent  and  lease  payments; 

(16)  Facilities  operations  and 
maintenance  not  duplicative  of  items 
hsted  in  paragraph  (bKlS)  of  this 
section,  includes  costs  of  electricity, 
fuel,  water,  sewer,  refuse  removal, 
housekeeping  and  janitorial  services, 
building  and  grounds  maintenance, 
preventative  maintenance,  snow 
removal,  security  guards  and  devices, 
etc.; 

(17)  Purchase  of  capital  equipment; 
and 

(18)  Start-up  costs  (i.e.,  one  time  costs 
necessary  to  implement  the  contract). 

(c)  The  Secretary  may  provide  for 
annual  renegotiation  of  amounts  of  s;x:h 
contracts  to  reflect  changed 
circumstances  and  {actors,  including  but 
not  limited  to  cost  increases  beyond  the 
contractor's  control,  significant 
decreases  in  the  actual  number  of 
beneficiaries  served  under  the  contract, 
or  other  significant  changes  in  the  scope 
of  the  contract. 

(d)  The  Secretary  shall  identify  for  the 
Indian  tribe  or  trib&l  organization 
detailed  funding  data  supporting  the 
amount  identii^  in  paragraph  (a)(1)  of 
this  sectioiL  At  the  contractor's  request, 
the  Secretary  shall  aanst  the  contractor 
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prior  to  the  end  of  the  current  funding 
period,  and  absent  utilization  of  a 
replacement  Federal  employee,  the 
Secretary  shall  within  60  days, 
reimburse  to  the  contractor  the 
estimated  unexpended  portion  of  the 
amount  previously  deducted,  calculated 
from  the  last  date  of  the  Federal 
employee's  utilization.  Additional 
amounts  shall  not  be  deducted  from  the 
award  without  the  consent  of  the 
contractor. 

§  900.109    Funding  and/or  contractibility 
impasse. 

(a)  If  the  tribe  or  tribal  organization 
believes  that  the  Secretary  has  not 
accurately  determined  the  amount  of  the 
contract  pursuant  to  §  900.108  or 
disagrees  with  the  Secretary's  decision 
based  on  §  900.106  contractibility  of 
some  or  all  aspects  of  the  contract 
proposal,  the  tribe  or  tribal  organization 
may  appeal  pursuant  to  subpart  H  of 
this  part. 

(b)  Pending  resolution  of  appeals 
pertaining  to  a  new  proposal. 

(1)  The  tribe  or  tribal  organization  and 
the  Secretary  may  agree  to  changes  in 
the  proposal. 

(2)  The  Secretary  will  award  a 
contract  reflecting  the  agreement 
including  the  contract  amount  and 
scope  of  work  agreed  upon. 

(c)  Pending  resolution  of  appeals 
pertaining  to  annual  funding  of  ongoing 
contracts  and  renewal  proposals,  the 
Secretary  shall  provide  funding  at  the 
same  level  as  the  previous  year,  unless 
the  parties  mutually  agree  to  a  different 
level  of  funding. 

§900.110    Limitation  of  funos. 

(a)  It  is  anticipated  that  the  amount  of 
funds  to  be  provided  by  the  Secretary 
for  the  current  budget  p>eriod  as 
determined  pursuant  to  §  900.108  and 
reflected  in  the  contract  award  plus  any 
carry-over  funds  from  previous  budget 
periods  will  be  adequate  for  the 
contractor  to  perform  all  work  and  to 
comply  with  all  contractual  obligations 
for  the  current  budget  period.  The 
contractor  agrees  to  use  its  best  efforts 
to  perform  all  work  and  all  obligations 
with  such  funds. 

(b)  The  contract  will  specify  the 
amount  currently  allotted  to  this 
contract  and  available  for  payment  by 
the  Secretary  for  the  current  budget 
period.  If  the  amount  currently  allotted 
is  less  than  the  full  amount  for  the 
current  budget  period,  any  additional 
funds  allotted  by  the  Secretary  shall  be 
accomplished  by  unilateral 
modification(s)  to  the  contract  up  to  the 
full  amount  of  funds  to  be  provided  by 
the  Secretary  for  the  budget  period. 


(c)  The  Secretary  is  not  obligated  to 
reimburse  the  contractor  for  costs 
incurred  in  excess  of  the  total  amount 
of  funds  allotted  by  the  Secretary  to  the 
contract  for  the  current  and  prior  budget 
periods;  and  the  contractor  is  not 
obligated  to  continue  performance 
under  the  contract  or  otherwise  incur 
costs  in  excess  of  the  amount  then 
allotted  to  the  contract  until  the 
Secretary  notifies  the  contractor  in 
writing  that  the  amount  allotted  by  the 
Secretary  has  been  increased  and 
specifies  an  increased  amount,  which 
shall  then  constitute  the  total  amount 
allotted  by  the  Secretary  to  the  contract. 

(d)  To  the  extent  the  amount  allotted 
by  the  Secretary  to  the  contract  is 
increased  as  provided  under  paragraph 
(c)  of  this  section,  any  costs  the 
contractor  incurs  prior  to  the  increase, 
that  are  in  excess  of  the  amount 
previously  allotted  by  the  Secretary, 
shall  be  allowable  to  the  same  extent  as 
if  incurred  afterward. 

§900.111     Carryover  funding. 

(a)  Any  funds  appropriated  pursuant 
to  the  Act  of  November  2,  1921,  25 
U.S.C.  13.  or  as  otherwise  authorized  by 
law,  awarded  during  a  contract  funding 
period  which  are  not  expended  during 
that  period,  may  be  carried  over  and 
used  in  the  succeeding  contract  funding  * 
period. 

(b)  Carryover  funds  shall  be  added  to 
the  award  amount  for  the  succeeding 
period.  The  savings  or  unexpended 
funds  shall  not  reduce  the  amount  that 
would  have  been  made  available  by  the 
respective  Secretary  if  there  had  been  no 
unexpended  funds.  Savings  and  other 
unobligated  funds  that  are  carried 
forward  into  a  succeeding  funding 
period  will  not  be  used  either  to  lower 
the  priority  for  funding  or  to  increase 
the  base  in  the  succeeding  year. 

(c)  Carryover  funds  may  be  used  for 
the  same  general  purpose  for  which  they 
were  originally  appropriated  or 
authorized  under  the  contract  without 
additional  documentation  or 
justification  for  such  use.  Where  funds 
are  being  contemplated  for  use  for  other 
purposes,  Secretarial  approval  is 
required,  and  the  contractor  must 
provide  sufficient  information  for  the 
Secretary  to  evaluate  the  program  merits 
of  the  request  and  assess  its  impact  on 
reprogramming  which  may  be 
accomplished  without  the  approval  of 
Congress. 

§900.112    Protection  against  funding 
reductions. 

The  amount  of  funds  for  a  contract 
shall  not  be  reduced  by  the  Secretary  to 
pay  for: 
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(a)  Contract  monitoring  or 
administration  that  may  be  performed 
by  or  on  behalf  of  the  Secretary; 

(b)  Federal  functions  including,  but 
not  limited  to.  Federal  pay  costs, 
Federal  employee  retirement  benefits, 
automated  data  processing,  contract 
technical  assistance  or  contract 
monitoring;  or 

(c)  The  costs,  both  direct  and  indirect, 
of  Federal  personnel  displaced  by  a 
contract. 

§  900.1 1 3    Funding  reduction. 

The  amount  of  funds  for  a  contract 
determined  in  §900.108  (a)  and  (b)  may 
be  reduced  in  the  initial  and  subsequent 
years  only  if  one  or  more  of  the 
following  conditions  exist: 

(a)  A  reduction  in  the  amount  of  the 
agency's  appropriation  for  the  program 
to  be  contracted  as  compared  to  the 
previous  appropriation  for  that  program. 
Unless  the  Appropriation  Act  or  related 
Congressional  report  provides  specific 
directions,  any  such  reduction  shall  be 
shared  proportionately  among  contracts 
and  federally  operated  programs: 

(b)  An  approval  from  an  Indian  tribe 
or  tribal  organization  authorized  by 
tribal  resolution; 

(c)  If  a  contract  is  wfith  a  multi-tribal 
consortium  and  at  least  one  member  of 
the  consortium  withdraws  its 
supporting  resolution: 

(d)  A  change  in  the  amount  of  flow- 
through  funds  needed  under  a  contract. 
When  the  amount  of  flow-through  funds 
is  less  than  in  the  previous  year,  the 
amount  of  the  contract  pursuant  to  the 
flow-through  funds  may  be  reduced  by 
an  amount  proportionate  to  the 
reduction  in  flow-through  funds: 

(e)  A  decrease  in  the  amount  of  the 
indirect  cost  portion  of  contract  support 
funds  results  from  the  application  of  the 
indirect  cost  rate  to  a  smaller  base  or 
from  a  smaller  indirect  cost  rate;  or 

(f)  In  the  case  of  the  completion  of  a 
one-time  contracted  project  or  portion(s) 
of  a  project,  activity,  or  program, 
contracts  may  be  reduced  by  amounts 
corresponding  to  completed  portions  of 
a  project,  activity,  or  program.  Funds  for 
one-time  projects  with  a  specific  term  or 
completion  date  shall  be  hmded  on  a 
nonrecurring  basis. 

§  900.1 14    Increase  to  contracts. 

Additional  funds  that  may  become 
available  shall  be  provided  to  contracted 
programs  on  the  same  basis  as  such 
funds  are  provided  to  programs 
operated  directly  by  the  Secretary. 

§  900.1 15    Indian  preference  in  training  and 
employment 

(a)  Contractors,  subcontractors, 
grantees,  and  subgrantees  shall,  to  the 


greatest  extent  feasible,  give  preference 
to  Indians  regardless  of  tribal  affiliation 
in  training  and  employment. 

(b)  Indian  tribes  and  tribal 
organizations  shall  maintain  such 
records  as  are  necessary  to  indicate 
compliance  with  this  section. 

(c)  If  any  contractor,  subcontractor, 
grantee,  or  subgrantee  is  unable  to  fill  its 
employment  openings  after  giving  full 
consideration  to  Indians  as  required  by 
paragraph  (a),  these  employment 
openings  may  then  be  filled  by  other 
than  Indians  under  the  conditions  set 
forth  in  §900.116. 

(d)  Any  contract,  subcontract,  grant, 
or  subgrant  awarded  pursuant  to  the  Act 
shall  be  subject  to  any  supplemental 
Indian  preference  requirements 
established  by  the  tribe  receiving 
services  under  the  contract,  subcontract, 
grant,  or  subgrant,  to  the  extent  such 
requirements  are  consistent  with  the 
purpose  and  intent  of  this  section. 

§  900.1 1 6    Equal  opportunity  and  cMi 
rights. 

Subject  to  the  Indian  preference  in 
training  and  employment  requirements 
of  §900.115,  any  contract,  subcontract, 
grant  or  subgrant  awarded  pursuant  to 
the  Act  shall  prohibit  discrimination 
against  any  employee  and  applicant  for 
employment  because  of  race,  creed, 
color,  national  origin,  sex,  age,  or 
handicap. 

§900.117    Penalties. 

Whoever,  being  an  officer,  director, 
agent,  or  employee  of,  or  connected  in 
any  capacity  with  any  recipient  of  any 
contract  or  subcontract,  pursuant  to  the 
Act  or  the  Act  of  April  16. 1934,  48  Stat. 
596,  as  amended,  embezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
any  of  the  money,  funds,  assets,  or 
property  which  are  the  subject  of  such 
a  grant,  subgrant,  contract,  or 
subcontract,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more 
than  two  years,  or  both,  but  if  the 
amount  so  embezzled,  misapplied, 
stolen,  or  obtained  by  fraud  does  not 
exceed  $100,  he/she  shall  be  fined  not 
more  than  $1,000  or  imprisoned  not 
more  than  one  year,  or  both.  The 
contractor  agrees  to  insert  the  above 
requirement  in  all  subcontracts. 

§900.118    Anti-Klclcback  Act 

The  provisions  of  the  Anti-Kickback 
Act  of  1986.  Public  Law  86-695.  41 
U.S.C.  51-58  are  applicable  to  prime 
contracts  and  subcontracts  entered  into 
under  this  regulation.  Payment,  directly 
or  indirectly,  by  or  on  behalf  of  a 
contractor  or  subcontractor  in  any  tier 
under  any  negotiated  contract  of  any 
fee.  gift  or  gratuity  as  an  inducement  or 


acknowledgment  for  the  award  of  a 
contract,  subcontract  or  order  is 
prohibited. 

§900.119    Personnel. 

(a)  A  tribe  or  tribal  organization,  in 
accordance  with  section  104  of  the  Act. 
may  utilize  Federal  employees  for  the 
operation  of  programs  authorized  to  be 
contracted  under  section  102  of  the  Act. 
A  tribe  or  tribal  oi^ganization  may  elect 
to  directly  hire  Federal  employees,  as 
provided  in  (b)  below;  or  enter  into 
either  an  Intergovernmental  Personnel 
Act  (l^A)  agreement,  as  provided  in  (c), 
or  an  agreement  pursuant  to  section 
214(d)  of  the  Public  Health  Service 
(PHS)  Act. 

(b)  Direct  Hire:  A  tribe  or  tribal 
organization  may  employ  Federal 
personnel  who  were  previously 
employed  by  a  Federal  agency  in  the 
operation  of  programs  authorized  to  be 
contracted  under  section  102  of  the  Act. 
Such  employees  shall,  upon  the 
effective  date  of  transfer,  be  subject  to  a 
tribe's  or  tribal  organization's  personnel 
policies  and  procedures,  except  that  a 
tribe  or  tribal  organization  may  agree  to 
extend  to  the  affected  employee  the 
coverage,  rights,  and  benefits  provided 
in  section  104  (e)  (1).  (2).  (3),  and  (g)  of 
the  Act. 

(1)  If  the  tribe  or  tribal  organization, 
and  the  affected  employee  agree  to  the 
above  coverage,  the  tribe  or  tribal 
organization  shall  arrange  for 
appropriate  contributions  and  employee 
deductions  in  payment  for  coverage, 
rights,  and  benefits  for  the  period  of 
employment  with  the  tribe  or  tribal 
organization. 

(2)  Funds  necessary  for  such 
contributions  may  be  derived  from 
contract  funds,  as  provided  in 

§  900.108(h). 

(c)  Intergovernmental  Personnel  Act. 
A  tribe  or  tribal  organization  may 
request  temporary  assignment  of  any 
Federal  employee  under  an  IPA 
agreement  to  assist  in  performing  the 
contract  awarded  under  section  102  of 
the  Act.  The  IPA  agreement  shall  be 
entered  into  between  the  tribe  or  tribal 
organization  and  the  Secretary  with  the 
concurrence  of  the  affected  employee. 

(1)  The  agreement  shall  be  for  a 
period  not  to  exceed  2  years  with  an 
option  to  extend  the  period  of 
assignment  indefinitely  in  increments  of 
2  years  or  less  when  it  is  determined 
that  doing  so  will  continue  to  benefit 
both  the  Secretary  and  the  tribe  or  tribal 
organization.  In  the  event  the  assigned 
Federal  employee  fails  to  complete  the 
period  of  assignment  and  there  is 
another  employee  willing  and  available 
to  do  so,  the  appropriate  Secretary  may, 
with  the  consent  of  the  tribe  or  tribal 
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facilitate  contract  retrocession  or 
reassiunption  under  Subpart  K  of  this 
Part.  Such  records  shall,  at  a  minimum, 
fully  disclose: 

(1)  The  amount  and  disposition  of 
awarded  funds; 

(2)  The  cost  of  the  contract; 

(3)  The  cost  of  the  contract  supplied 
by  other  sources;  and 

(4)  Such  other  financial  information 
as  will  facilitate  an  effective  audit. 

(b)  Program  Records.  The  contractor 
shall  be  responsible  for  maintaining 
files  of  correspondence  and  other 
documents  relating  to  the 
administration  of  the  contracted 
program  pursuant  to  the  Privacy  Act  (5 
U.S.C  552a). 

(c)  Retention  of  Records.  (1)  The 
contractor  shall  preserve  and  make 
available  its  program,  e.g.,  medical 
records,  in  accordance  with  the  General 
Records  Schedules  issued  by  the 
National  Archives  and  Records 
Administration  in  accordance  with  36 
CFR  part  1228  and  the  records  retention 
schedules  of  the  Federal  agency 
providing  the  contract.  Upon  expiration 
of  a  record's  retention  period,  it  shall  be 
returned  to  the  Secretary  for  retirement 
to  the  National  Archives  in  accordance 
with  44  U.S.C.  3101-3314.  and  36  CFR 
part  1228. 

(2)  Records  other  than  program 
records  shall  be  retained  for  three  years 
from  the  starting  date  specified  in 
paragraph  (c)(4)  of  this  section.  If  any 
litigation,  claim,  negotiation,  audit  or 
other  action  involving  the  records  has 
been  started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  the  action  is  completed. 

(3)  To  avoid  duplicate  recordkeeping, 
a  contractor  and  the  Secretary  may  make 
arrangements  to  retain  records  in  a 
single  location  which  are  needed  for 
joint  use. 

(4)  The  retention  period  for  the 
records  of  each  budget  period  starts  on 
the  day  the  contractor  submits  to  the 
Secretary  its  last  expenditure  report  to 
the  Secretary. 

(5)  Real  property  and  equipment 
records.  The  retention  period  for  real 
property  and  equipment  records  starts 
from  the  date  of  the  disposition, 
replacement  or  transfer  of  the  property 
or  equipment. 

(6)  Indirect  cost  rate  proposals,  cost 
allw:ation  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting 
records:  Indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  composite 
fringe  benefit  rates).  If  the  proposal, 
plan,  or  other  computation  is  required 


to  be  submitted  to  the  Secretary  to  form 
the  basis  for  negotiation  of  the  rate,  then 
the  three-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  each  submission. 

(7)  Electronic,  magnetic,  photographic 
or  other  means  may  be  substituted  for 
hard  copies. 

(d)  Government  Access.  The 
Comptroller  General  of  the  United 
States  and  the  Secretary,  or  any  of  their 
authorized  representatives,  shall  until 
the  expiration  of  three  years  after 
completion  of  the  contract  or  grant,  have 
access  (for  the  purpose  of  audit  and 
examination)  to  any  books,  documents, 
papers,  and  records  of  contractors  and 
grantees,  which  in  the  opinion  of  the 
Comptroller  General  or  the  Secretary 
may  be  related  or  pertinent  to  the  grant, 
contract,  subcontract,  subgrant  or  other 
arrangements.  Contractors  and  grantees 
shall  include  this  provision  in  all 
subcontracts  and  subgrants. 

§  900.1 22    Freedom  of  infomiatJon. 

Access  to  records  maintained  by  the 
Secretary  is  governed  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  other 
applicable  Federal  law.  The  Freedom  of 
Information  Act  does  not  apply  to 
records  maintained  solely  by  Indian 
tribes  and  tribal  organizations. 

§900.123    Privacy  Act 

The  Privacy  Act  (5  U.S.C.  552a)  is 
applicable  to  a  system  of  records  that 
contain  confidential  information  about 
individuals  served  under  Indian  self- 
determination  contracts.  Individuals  can 
obtain  access  to  their  own  records  under 
the  Privacy  Act. 

§900.124    Monitoring. 

(a)  Contractors  are  responsible  for 
managing  the  day-to-day  operations  of 
the  contract  and  for  monitoring 
activities  to  assure  compliance  with  the 
contract,  applicable  Federal 
requirements  and  that  performance 
goals  are  being  achieved.  Monitoring  by 
the  contractor  must  cover  each  program, 
function  or  activity  included  in  the 
contract. 

(b)  Monitoring  by  the  Secretary  shall 
be  performed  to  adequately  maintain  the 
continuing  trust,  programmatic,  and 
fiscal  responsibilities  of  the  Secretary, 
or  as  otherwise  required  by  Federal  law. 

(c)  Each  operating  division. 
Departmental  bureau  or  Departmental 
agency  or  duly  authorized 
representative(s),  may  make  no  more 
than  one  annual  formal  performance 
monitoring  visit  per  contraci.  unless: 

(1)  The  contractor  has  agreed  to  such 
visjt(s)  either  in  a  schedule  attached  to 
the  contract  or  otherwise,  or 

(2)  There  is  reasonable  cause  to 
believe  that  grounds  for  reassumption  of 
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the  contract  or  other  serious  contract 
deficiency  exists,  provided  that  such 
additional  visits  will  be  made  after 
notice  to  the  contractor  including  the 
nature  of  the  problem  which  requires 
the  additional  visit. 

(d)  This  section  does  not  apply  to 
technical  assistance  visits  requested  by 
the  contractor.  It  also  does  not  apply  to 
visits  relating  to  trust  functions, 
approval  of  trust  related  transactions, 
Catastrophic  Health  Emergency  Fund 
transactions,  or  except  as  may  be 
provided  for  in  subpart  J. 

(e)  Nothing  in  this  section  is  intended 
to  limit  government  access  under 

§  900.121(c)  or  §  900.402(b). 

Subpart  B — Preaward  and  Proposal 
Process 

§900.201     Eligibility. 

Any  federally  recognized  Indian  tribe 
or  tribal  organization  duly  authorized  by 
a  tribe  is  eligible  to  apply  for  a 
contract(s)  or  grant(s)  under  the  Act. 

§900.202    Tribal  resolution. 

(a)  A  tribe  exercises  its  sovereignty 
through  a  tribal  resolution  when  it 
decides  to  contract  any  program  or 
portion  thereof. 

(1-)  Before  the  Secretary  can  enter  into 
a  contract,  the  Secretary  must  be 
requested  to  do  so  by  the  Indian  tribe  or 
tribes  to  be  served  under  the  contract. 
The  request  shall  be  in  the  form  of  a 
resolution  by  the  tribal  governing  body 
or  bodies.  No  additional  resolution  shall 
be  required  to  serve  eligible  Indians 
from  tribes  located  outside  the  same 
geographical  service  area. 

(2)  if  a  tribe  or  tribal  organization 

£roposes  to  contract  to  perform  services 
enePiting  more  than  one  Indian  tribe 
located  within  the  same  geographical 
service  area,  an  authorizing  resolution 
from  each  tribal  governing  body  to  be  so 
served  must  be  obtained.  No  additional 
resolutions  shall  be  required  to  serve 
eligible  Indians  from  tribes  located 
outside  the  same  geographical  service 
area. 

(3)  For  the  Alaska  area,  the  following 
order  of  precedence  shall  be  applied  in 
determining  which  entity  shall  be 
recognized  as  the  tribal  governing  body. 

(i)  A  recognized  Indian 
Reorganization  Act  (IRA)  Council, 
providing  governmental  functions  for 
the  Alaska  Native  village; 

(ii)  If  there  is  no  IRA  Council,  the 
recognized  traditional  tribal  council 
providing  governmental  functions  for 
the  Alaska  Native  village; 

(iii)  If  none  of  the  tribal  entities 
within  paragraphs  (a)(3)  (i)  or  (ii)  of  this 
section  exists,  the  village  corporations 
established  pursuant  to  the  Alaska 
Native  Qaims  Settlement  Act;  or 


(iv)  If  none  of  the  entities  in 
paragraphs  (a)(3)  (i),  (ii)  or  (iii)  of  this 
section  exists,  the  regional  corporation 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  for  the 
region  within  which  the  Alaska  Native 
community  is  located. 

(4)  The  Secretary  will  accept 
resolutions  authorizing  a  tribal 
organization  to  apply  for,  negotiate,  and 
execute  multiple  contracts  on  behalf  of 
the  tribe(s)  being  served. 

(5)  A  resolution  shall  remain  in  efl^ect 
until  such  time  as  it  expires  by  its  own 
terms  or  is  rescinded. 

(b)  A  tribal  resolution  shall  include 
the  following: 

(1)  The  full  name  of  the  tribal 
governing  body. 

(2)  The  full  name  of  the  tribal 
organization,  if  applicable,  authorized 
by  a  tribe  to  enter  into  the  contract(s). 

(3)  A  brief  description  of  the 
program(s)  or  portion(s)  thereof  to  be 
contracted,  provided  that  no  description 
shall  be  necessary  when  the  resolution 
generally  authorizes  a  tribal 
organization  to  contract  for  all  programs 
subject  to  the  Act. 

(4)  Any  delegations  of  authorities  or 
limitations  of  authorities. 

(5)  The  expiration  date,  if  any,  of  the 
authorities  granted  by  the  resolution. 

(6)  Signatures  of  the  tribal  ofTicials 
authorized  by  the  tribal  governing  body 
to  sign  resolutions. 

(7)  Nothing  herein  is  intended  to 
disturb  or  alter  the  validity  or  effect  of 
resolutions  adopted  prior  to  the 
promulgation  of  these  regulations. 

§900.203    Pre-applicatlon  technical 
assistance. 

(a)  The  Secretary,  upon  the  request  of 
any  Indian  tribe  or  tribal  organization, 
as  soon  as  possible,  but  not  later  than  45 
days  after  receipt  of  the  request,  and 
subject  to  the  availability  of  resources, 
either  by  contract  or  with  Federal 
employees,  shall  commence  to  provide 
technical  assistance  on  a 
nonreimbursable  basis  to  the  requesting 
tribe  or  tribal  organization: 

(1)  To  develop  any  new  contract 
authorized  pursuant  to  the  Act; 

(2)  To  provide  for  the  assumption  by 
such  Indian  tribe  or  tribal  organization 
of  any  program,  or  portion  thereof, 
provided  for  in  section  102(a)(l]  of  the 
Act; 

(3)  To  develop  modiflcations  to  any 
proposal  for  a  contract  which  the 
Secretary  has  declined  to  approve 
pursuant  to  section  102  of  the  Act;  or 

(4)  To  develop  program  requirements 
which  differ  firom  the  Secretary's 
requirements  in  Subpart  O  of  this  part. 

(b)  An  Indian  tribe  or  tribal 
organization  may  also  apply  for  a  grant 


for  technical  assistance  pursuant  to 
section  103  of  the  Act  and  Subpart  L  of 
this  part. 

(c)  In  order  to  facilitate  the 
contracting  process,  tribes  and  tribal 
organizations  intending  to  contract  for 
programs  or  portions  of  programs  under 
the  Act,  should  request  information 
concerning  the  amount  of  funds 
available  for  the  proposed  contract  from 
the  Secretary  prior  to  submission  of  the 
contract  proposal.  Within  30  days  of  the 
receipt  of  such  request,  the  Secretary 
shall  identify  the  Secretarial  amount 
and  provide  information  regarding  the 
availability  of  contract  support  costs. 

§  900.204    Access  to  federal  records. 

(a)  The  Secretary  shall  provide 
information  or  access  to  records.  Access 
to  Federal  records  generally  is  governed 
by  the  Freedom  of  Information  Act 
(FOIA),  HHS  FOIA  regulations  (45  CFR 
part  5)  and  DOI  FOIA  regulations  (43 
CFR  4.5).  Access  to  records  on 
individual  patients,  which  are  part  of  a 
system  of  records,  is  governed  by  the 
Privacy  Act,  HHS  Privacy  Act 
regulations  (45  CFR  part  5b)  and  DOI 
Privacy  Act  regulations  (43  CFR  part  2). 
Moreover,  if  an  individual  is  receiving 
or  has  received  treatment  for  alcohol  or 
drug  abuse,  access  to  these  medical 
records  is  governed  by  42  CFR  part  2, 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations. 

(b)  Upon  receipt  of  a  wTif  ten  request 
from  a  tribe  or  tribal  organization,  the 
Secretary  shall  make  information  and/or 
records  available  concerning  the 
program  or  portion  thereof  to  be 
contracted  to  assist  the  tribe  or  tribal 
organization  in  preparing  a  contract 
proposal. 

(c)  Information  to  be  made  available 
shall  include,  but  is  not  limited  to: 

(1)  A  description  of  the  program 
services  to  be  contracted  and  how  those 
services  are  delivered  to  the 
beneficiaries; 

(2)  Reports  on  program  operations  (or 
the  facilities  used  therein)  for  the  past 
three  years,  including  any  program  plan 
or  program  information  documents  used 
by  the  Department  in  the  administration 
of  the  program; 

(3)  Present  staffing  pattern  and  grade 
levels  for  personnel  conducting  the 
program  activity  to  be  contracted, 
including  funded  vacancies,  position 
descriptions,  professional  standards, 
and  program  standards: 

(4)  Fiscal  data  and  budget  structure 
data,  including  data  on  the  amount  of 
funds  which  have  been  provided  by  the 
appropriate  Secretary  for  the  direct 
operation  of  the  specific  program(s)  or 
portions  thereof  to  be  contracted  for  the 
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and  identification  of  and  estimated 
number  of  Indian  people  who  will 
receive  benefits  or  services  from  the 
contract  based  on  available  data, 
including  tribal  records. 

(2)  A  descriptive  narrative  of  what 
programs,  or  portions  of  programs,  the 
Indian  tribe  or  tribal  organization 
proposes  to  contract,  including  a 
statemeat  of  goals  and  objectives,  and  a 
detailed  description  of  the  approach  and 
methodology,  including  identification  of 
program  standards  and  quality 
assurance  measures  and  assurances  as 
required  by  subparts  N  and  O  of  this 
part. 

(h)  Detailed  staffing  plans  and  an 
identification  of  key  personnel, 
including  experience,  training  and 
qualifications. 

(i)  If  the  proposed  contract  involves 
the  administration  of  trust  resources,  the 
proposal  shall  contain  provisions  to 
assure  that  performance  will  adequately 
protect  trust  resources  and  may  include 
inventory  levels  and  values  to  tribes  and 
to  individuals. 

(j)  Assurances  as  specified  in  subparts 
Nando. 

(k)  Separate  budgets  for  the 
Secretarial  amount  (§  900.108(a)(1))  and 
contract  support  (§  900.108(a)(2)).  The 
total  proposed  budget  shall  be  displayed 
in  two  formats  as  follows: 

(1)  The  amount  proposed  for  each 
contract  line  items  and  for  contract 
support. 

(i)  For  IHS,  contract  line  items  shall 
correspond  to  each  budget  sub-activity 
specified  in  the  armual  budget 
justification  (as  may  be  modified  by 
Congressional  action),  e.g.,  hospitals 
and  clinics,  dental  health,  community 
health  representatives,  and  mental 
health. 

(ii)  For  BIA,  contract  line  items  shall 
correspond  to  each  program  specified  in 
the  annual  budget  justification  (as  may 
be  modified  by  Congressional  action), 
e.g.,  social  services,  forestry,  roads,  and 
law  enforcement. 

(iii)  For  non-BL*.  DOI  bureaus  and 
offices,  contract  line  items  shall 
correspond  to  the  lowest  level  of  detail 
set  out  in  the  annual  budget  justification 
for  the  bureau  or  office  (as  may  be 
modified  by  Congressional  action). 

(2)  The  amount  proposed  for  each 
major  category,  e.g.,  personnel 
(differentiating  salary  and  fringe 
benefits),  equipment,  materials  and 
supplies,  travel,  subcontracts,  and 
indirect  costs,  as  appropriate. 

(3)  If  the  applicant  proposes  to 
recover  indirect  costs,  the  budget  shall 
include  a  copy  of  the  most  recent 
negotiated  indirect  cost  agreement  or 
specify  an  estimated  amount  requested 


for  indirect  costs  pending  timely 
establishment  of  a  rate  or  lump  sum. 

(4)  When  other  sources  of  funding  are 
to  be  relied  upon,  the  amounts  and  the 
other  sources  should  be  identified 
separately. 

(1)  A  listing  of  equipment,  facilities, 
and  buildings  needed  to  carry  out  the 
contract  and  how  the  Indian  tribe  or 
tribal  organization  proposes  to  obtain 
them.  Where  equipment  is  shared  by  the 
programs  to  be  contracted  and  other 
non-contracted  programs,  equipment 
sharing  or  other  arrangements  shall  be 
so  stated  in  the  contract. 

(m)  A  statement  that  the  Indian  tribe 
or  tribal  organization  will  comply  with 
the  Single  Audit  Act  of  1984. 

(n)  Assurance  that  the  Indian  tribe  or 
tribal  organization  has  and  maintains,  or 
will  have  and  maintain,  financial, 
property,  and  procurement  management 
systems  specified  in  these  regulations. 

(o)  Assurance  that  the  Indian  tribe  or 
tribal  organization  has  and  maintains  or 
will  have  and  maintain  a  personnel 
management  system  that  prescribes 
occupational  qualification  standards 
that  meet  minimum  professional 
requirements  and  uses  such  system  for 
the  recruitment,  selection,  and 
management  of  personnel. 

(p)  Any  preaward  costs  requested  by 
the  Indian  tribe  or  tribal  organization 
including  the  amount  and  time  period 
to  be  covered. 

(q)  A  statement  assuring  that  services 
and  assistance  shall  be  provided  to  all 
Indians  eligible  for  services  under  the 
contract  in  a  fair  and  uniform  manner  as 
provided  in  §  900.115. 

(r)  The  proposed  starting  date  and 
term  of  the  contract. 

(s)  The  extent  of  any  planned  use  of 
Federal  personnel,  and  other  Federal 
resources. 

(t)  In  the  case  of  a  cooperative 
agreement,  the  nature  and  degree  of 
Federal  programmatic  involvement  with 
the  recipient  anticipated  during  the 
term  of  the  agreement. 

(u)  In  the  event  there  is  a  potential 
conflict  of  interest  on  the  part  of  the 
contractor  as  an  organization,  a 
description  of  the  potential  conflict  and 
description  of  tlie  procedures  to  be 
employed  to  avoid  an  organizational 
conflict  of  interest.  Such  description 
shall  be  included  when  the  nature  of  the 
work  to  be  performed  under  a  proposed 
contract  may,  without  some  restriction, 
(1)  result  in  an  unfair  competitive 
advantage  to  the  contractor,  (2)  impair 
the  contractor's  objectivity  in 
performing  the  contract  work,  or  (3) 
involve  a  conflict  between  tribes  and 
other  beneficiaries  of  the  program.  Such 
procedures  shall  include  prompt 
disclosure  of  such  conflicts,  when  they 
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arise,  and  a  report  to  the  Secretary  on 
their  resolution. 

$  900.206    Review  and  approval  of  contract 
proposals. 

(a)  Upon  receipt  of  a  contract 
proposal,  the  Secretary  shall:  ' 

(1)  Within  5  days  notify  the  applicant 
in  writing  that  the  proposal  has  been 
received.  If  the  proposal  does  not 
contain  the  required  resolutions,  it  will 
be  returned  without  further  action. 

(2)  Within  10  days  provide  the 
notification  specified  in  §  900.107(b) 
where  applicable. 

(3)  Within  15  days,  notify  the 
applicant  in  writing  of  any  missing 
items  required  pursuant  to  §  900.205. 
The  notification  shall  require  that  the 
missing  items  be  submitted  within  15 
days  of  such  notification. 

(4)  Review  the  contract  proposal  to 
determine: 

(!)  The  contractibility  of  the  program 
or  portion  thereof  to  be  contracted 
pursuant  to  §900.106; 

(ii)  The  validity  of  all  required  tribal 
resolutions; 

(iii)  The  availability  of  funds, 
including  whether  the  proposed  budget 
exceeds  the  secretarial  amount 
identified  in  accordance  with 
§  900.203(c)  for  the  program  or  portion 
thereof  to  be  contracted; 

(iv)  Whether  declination  issues  exist; 

(v)  Whether  the  contract  terminates 
any  existing  trust  responsibility  of  the 
United  States  with  respect  to  Indian 
people;  and 

(vi)  What  analysis,  if  any  is  required 
for  compliance  with  (or  has  been 
performed  in  compliance  with)  the 
NEPA,  the  ESA,  the  CZMA,  NHPA,  or 
other  applicable  Federal  statutes,  and 
the  extent  to  which  the  tribe  or 
contractor  may  assist  such  analysis. 

(b)  The  Secretary  shall,  within  90 
days  after  receipt  of  a  proposal,  approve 
the  proposal  unless,  within  60  days  of 
receipt,  a  specific  finding  is  made  that 
the  Secretary  cannot  enter  into  a 
contract  for  any  of  the  reasons  in  (a)(4) 
(i)-{v)  above.  If  the  Secretary  determines 
that  the  proposal  cannot  be  approved  for 
any  of  the  reasons  in  paragraphs  (a)(4) 
(i)  through  (v)  of  this  section,  the 
Secretary  shall  issue  written  notice  to 
the  tribe  or  tribal  organization  within  60 
days  after  receipt  of  the  contract 
proposal.  The  notice  shall  include,  at  a 
minimum: 

(1)  Detailed  explanation  of  the  reason 
for  the  decision  not  to  contract; 

(2)  An  available  appeal  rights  under 
subpart  H  of  this  part;  and 

(3)  An  available  technical  assistance. 

(c)  The  60  day  deadline  may  be 
extended  upon  the  request  of  the 
Secretary  and  the  written  consent  of  the 


applicant.  If  no  agreement  is  reached, 
the  60  day  deadline  applies.  The  time 
periods  shall  commence  from  receipt  of 
the  proposal,  except  that;  upon  notice  to 
the  tribe  or  tribal  organization  that  the 
proposal  is  incomplete  as  provided  in 
paragraph  (a)(3)  of  this  section,  the  tribe 
has  the  option  of  either:  submitting  the 
missing  items  which  upon  receipt  by 
the  Seoetary  shall  be  considered  a  new 
proposal  from  which  the  60  day  period 
shall  commence  or,  requiring  the 
Secretary  to  make  a  determination  60 
days  from  receipt  of  the  original 
proposal. 

(d)  If  no  action  is  taken  to  approve  the 
contract  proposal  within  90  days,  or  for 
such  longer  time  as  extended  pursuant 
to  paragraph  (c)  of  this  section,  and 
absent  a  timely  finding  as  provided  in 
paragraph  (b)  of  this  section,  the 
contract  prop>osal  shall  be  deemed 
approved  on  the  90th  day  or  on  the  last 
day  of  any  extension  pursuant  to 
paragraph  (c)  of  this  section,  at  the 
funding  level  determined  by  the 
Secretary  under  §  900.108  and  to  the 
extent  that  the  proposal  is  accompanied 
by  the  requisite  resolutions  and 
addre!»es  a  program  which  is 
contractible  as  provided  in  §900.106. 

§900.207    Declination. 

(a)  The  Secretary  may,  within  60  days 
of  receipt  of  a  proposal,  decline  to 
contract  for  the  specific  causes  provided 
in  paragraph  (b)  of  this  section.  The 
burden  of  proof  is  on  the  Secretary  to 
demonstrate  that  one  of  the  specific 
grounds  for  declination  exists  and  that, 
therefore,  the  application  must  be 
declined.  The  Secretary  may  not  decline 
to  enter  into  a  contract  with  a  tribe  or 
tribal  organization  because  of  any 
objection  that  will  be  overcome  through 
the  contract. 

(b)  The  Secretary  may  decline  to 
contract  when  a  specific  Hnding  is  made 
that: 

(1)  The  services  to  be  rendered  to  the 
Indian  beneficiaries  of  the  particular 
program  or  function  to  be  contracted 
will  not  be  satisfactory; 

(2)  Adequate  protection  of  trust 
resources  is  not  assured  under  the 
criteria  provided  in  these  regulations;  or 

(3)  The  proposed  project  or  function 
to  be  contracted  for  cannot  be  properly 
completed  or  maintained  by  the 
proposed  contract. 

(c)  The  findings  to  be  made  under 
paragraph  (b)  (1)  and  (2)  of  this  section 
may  be  based  upon  the  effect  that 
funding  the  pro[>osed  contract  would 
have  on  the  Indian  beneficiaries  or  trust 
resources  of  that  portion  of  the  program 
which  would  not  be  contracted,  as 
provided  in  §900.107. 


(d)  In  determining  whether  to  decline 
to  enter  into  a  contract  as  provided  in 
paragraph  (b)  of  this  section,  the 
Secretary  shall  evaluate  the  tribe  or 
tribal  organization's  proposal  with 
respect  to  the  following  factors: 

(1)  The  Statement  of  Work  contains  an 
approach  and  methodology  for 
accomplishing  the  goals  and  objectives 
of  the  proposal  that  will  result  in  the 
provision  of  satisfactory  services. 

(2)  The  Staffing  Plan  is  consistent 
with  the  approach,  methodology,  goals, 
and  objectives  in  the  Statement  of  Work 
and  the  experience,  training,  and 
qualification  of  key  personnel  are 
appropriate  to  the  requirements  of  the 
program  to  be  contracted. 

(3)  The  financial,  property,  and 
purchasing  systems  are  foimd  to  be 
adequate  and  meet  requirements  of 
subparts  D,  E.  and  F  of  this  part  based 
on  such  factors  as: 

(i)  Past  performance  based  on 
information  from  audits  and  site  visit 
reports; 

(ii)  Preaward  site  assessments; 

(iii)  Assurances  regarding 
management  systems  contained  in  the 
proposal;  and 

(iv)  The  expected  ability  to  establish 
new  systems  or  to  improve  existing 
systems  during  contract  performance. 

(4)  The  impact  of  any  plan  to  provide 
services  to  non-Indians  under  the 
contract;  and 

(5)  The  results  of  any  analysis 
required  by  law  such  as  under  the 
NEPA.  the  ESA.  or  other  applicable  law. 

(6)  The  equipment,  buildings,  and 
facilities  listed  for  use  in  the  proposal 
and/or  the  plan  to  obtain  the  listed 
items  will  be  adequate  to  meet  the 
requirements  the  proposal  will  place  on 
them. 

(e)  In  reviewing  a  proposal,  the 
Secretary  shall  apply  the  following 
rebuttable  presumptions  except  as 
provided  in  paragraph  (e)(2)(iv)  of  this 
section: 

(1)  Tribal  governing  body 
resolution(s)  required  under 

§  900.205(d)  shall  be  presumed  to 
demonstrate  that  there  is  support  for  the 
proposed  contract  by  the  community  or 
communities  covered  by  the 
rcsolution(s). 

(2)  The  tribal  organization  shall  be 
presumed  to  have  substantive 
knowledge  of  the  program  to  be 
contracted  if  it  meets  one  or  more  of  thi; 
following  conditions: 

(i)  The  tribal  organization  has 
successfully,  previously,  managed  a 
similar  program  (through  grant  or 
contract)  for  which  standards  have  been 
established. 
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Subpart  C— Contract  Award  and 
Modification 

{900.301    Award  instrument 

(a)  A  contract  shall  ordinarily  be  the 
award  instrument  used  to  accomplish 
the  purposes  of  section  102  of  the  Act. 
However,  an  Indian  tribe  or  tribal 
organization  may  request  a  grant  or  a 
cooperative  agreement  in  lieu  of  a 
contract  to  carry  out  the  activities 
authorized  under  section  102.  In 
addition,  certain  activities  authorized 
under  section  103(b)(1)  of  the  Aa  (see 
§  900.1202(b)  of  subpart  L  of  this  part) 
may  be  funded  through  contracts. 

(b)  If  a  grant  or  cooperative  agreement 
is  used  in  lieu  of  a  contract  under 
paragraph  (a)  of  this  section,  the 
procedures  prescribed  under  subpart  B 
shall  apply  and  the  resulting  award 
shall  be  considered  a  contract  for 
purposes  of  this  part  except  as 
otherwise  specifically  provided  herein. 

(c)  Where  a  cooperative  agreement  is 
the  award  instrument  used  to 
accomplish  the  purposes  of  section  102 
of  the  Act,  the  agreement  shall  set  forth 
the  nature  and  extent  of  Federal 
programmatic  involvement  anticipated 
during  the  term  of  the  cooperative 
agreement. 

§  900.302    Calendar  year  contract 

Where  requested  by  the  contractor,  a 
contract  shall  be  on  a  calendar  year 
basis  unless  the  Secretary  and  the 
Indian  tribe  or  tribal  organization  agree 
to  a  different  period. 

S  900.303    Types  of  contracts. 

Contracts  shall  be  awarded  on  a  cost- 
reimbursement  basis  unless  the 
Secretary  and  the  tribe  or  tribal 
organization  agree  to  an  award  on  a 
fixed-price  or  other  basis.  Contracts 
awarded  on  other  than  a  cost- 
reimbursement  basis  shall  be  subject  to 
such  terms  and  conditions  as  may  be 
agreed  upon  by  the  Secretary  and  the 
tribe  or  tribal  organization. 

§  900.304    Renewal  and  continuation  of 
contracts. 

(a)  Fenewal  affixed  term  contracts. 
(1)  "The  Secretary  shall  renew  a  contract 
for  the  same  program(s)  or  portions(s)  of 
the  program(s)  for  an  additional  term  in 
accordance  with  this  paragraph.  Except 
as  provided  in  paragraph  (a)(2)  of  this 
section,  the  contract  renewal  shall  be 
accomplished  through  a  bilateral 
modification. 

(2)  The  contractor  shall  submit  a 
renewal  proposal  or  notification  of 
intent  not  to  renew  to  the  Secretary  at 
least  120  days  in  advance  of  the 
expiration  date  of  the  contract.  If  the 
Secretary  does  not  receive  either  a 


renewal  proposal  or  the  notification  by 
the  indicated  date,  the  Secretary  may 
either  extend  the  contract  for  a  term  up 
to  one  year,  or  take  such  other  action  as 
deemed  necessary  to  assume 
responsibility  for  the  program  upon 
expiration  of  the  contract. 

(3)  The  renewal  proposal  shall 
provide  budget  information  in  the  same 
detail  and  format  as  the  original 
proposal  and  shall  include  any 
significant  proposed  changes  in  the 
contract  scope  of  work.  The  budget  for 
the  initial  year  of  the  renewed  term 
shall  also  include  an  estimate  of  the 
amount  of  any  carryover  funds  and  a 
schedule  for  their  expenditure  in  order 
to  calculate  advance  payments.  If 
carryover  funds  will  not  be  used  for  the 
same  general  purposes  for  which  they 
were  originally  awarded,  the  proposal 
should  contain  a  justification  for  any 
proposed  alternative  use(s). 

(4)  The  Secretary  may  extend  a  fixed 
term  contract  for  a  limited  period  as 
agreed  to  by  the  Indian  tribe  or  tribal 
organization  pending  consideration  of  a 
renewal  request. 

(b)  Annual  funding  of  contracts.  (1) 
The  contractor  shall  provide  budget 
information  in  the  same  detail  and 
format  as  the  original  proposal  for  the 
upcoming  year  of  the  contract.  The 
budget  shall  include  an  estimate  of  the 
amount  of  any  carryover  funds  and  a 
schedule  for  their  expenditure  in  order 
to  calculate  advance  payments.  If  they 
will  not  be  used  for  the  same  general 
purposes  for  which  they  were  awarded, 
the  contractor  shall  provide  justification 
for  any  proposed  alternate  use(s). 

(2)  The  aiuiual  budget  shall  be 
submitted  at  least  60  days  prior  to  the 
anniversary  date  of  the  award. 

(3)  If  such  a  budget  is  not  received 
within  the  specified  60  days,  the 
contract  will  be  unilaterally  modified  to 
provide  the  funding  at  the  same  level  as 
the  previous  year,  subject  to  availability 
of  appropriations. 

§  900. 305    Contract  modifications. 

(a)  All  revisions  and  amendments  to 
existing  contracts,  including  but  not 
limited  to  shifting  of  funds  between 
contract  line  items,  will  be  executed  by 
bilateral  modification  except  for 

(1)  Correction  by  either  party  of 
typographical  errors,  changing  mailing 
addresses,  or  making  other  changes  that 
do  not  modify  the  contractual 
obligations  of  the  parties; 

(2)  Addition  by  the  Secretary  of  funds 
to  partially  fund  contracts  within  the 
previously  approved  funding  amounts 
pursuant  to  §900.110(b); 

(3)  Renewal  by  the  Secretary  of  a 
contract  pursuant  to  §  900.304(a)(2); 
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(4j  Modification  by  the  Secretary  of  a 
contract  pursuant  to  §  900.304(b)(3); 

(5)  Funding  reductions  by  the 
Secretary  as  provided  in  §  900.113;  and 

(6)  Shifting  by  the  contractor  of  not  to 
exceed  ten  percent  of  funds  allocated  to 
a  BIA  tribal  priority  allocation  program 
to  another  tnbal  priority  allocation 
program  included  within  the  same 
contract. 

(b)  The  Secretary  shall  have  30 
calendar  days  from  receipt  of  the 
request  to  approve  or  disapprove  the 
request  made  under  paragraph  (a)  of  this 
section  or  notify  the  contractor  when  a 
response  is  anticipated; 

(c)  If  a  proposed  contract  modification 
would  result  in  a  material  change  in  the 
scope,  the  population  served,  or  the 
nature,  standards  or  objectives  of  the 
services  to  be  provided,  the  tribe  or 
tribal  organization  shall  submit  a 
proposal  pursii.int  to  §900.205.  All 
other  contracior  initiated  requests  for 
modification  should  be  in  writing  and 
provide  sufficient  detail  to  allow  for 
Secretarial  review  and  decision. 

(d)  Bilateral  modifications  do  not 
require  a  resolution  unless  the 
authorizing  rirfsolution  pursuant  to 
§900.202  requires  a  separate  resolution 
or  otherwise  limits  the  authority  of  the 
contractor. 

(e)  Rehudgeiing.  (1)  The  contractor  is 
expected  to  carry  out  the  contract 
within  the  amount  of  funds  provided. 
Changes  within  the  total  amount 
provided  may  be  accomplished  without 
approval  of  the  Secretary,  unless  the 
change  would  require  a  bilateral 
modification  of  the  contract  as  provided 
in  paragraph  (a)  of  this  section. 

(2)  If  a  contractor  revises  its  budget 
pursuant  to  paragraph  (e)(1)  of  this 
section,  the  revised  budget  shall  be 
reflected  in  and  shall  accompany  its 
next  scheduled  quarterly  Financial 
Status  Report. 

(0  Retrocession  modifications. 
Fro<;edures  for  retrocession 
modifications  are  contained  in 
§  900.1104  of  subpart  K  of  this  part. 

§900.306    Consolidation  of  mature 
contracts. 

(a)  Upon  request  of  a  contractor 
operating  two  or  more  mature  contracts, 
the  Secretary  may  consolidate  such 
contracts  awarded  by  the  same  agency 
or  bureau  within  the  Department.  The 
Secretary  may  also,  upon  request, 
consolidate  such  contracts  of  different 
agencies  within  the  same  Department  or 
of  different  Departments. 

0))  A  contractor  may  consolidate 
reports  required  by  these  regulations 
under  consolidated  contracts. 


§  900J07    Contents  of  award  document 

(a)  The  award  document  for  non- 
construction  contracts,  which  shall  also 
be  used  for  modifications,  as 
appropriate,  shall  include  the  following: 

(1)  Type  of  Contract:  Cost- 
reimbursement  or  fixed  price. 

(2)  Statutory  contracting  and  program 
authority. 

(3)  Contract  Number:  A  unique 
identifier  for  each  contract. 

(4)  Title  of  Project:  The  descriptive 
title  for  the  work  to  be  accomplished. 

(5)  hidian  Tribe  or  Tribal 
ChTganization:  The  name  of  the  Indian 
tribe  or  tribal  organization  receiving  the 
award. 

(6)  Awarding  Office;  The  Federal 
office  making  the  award. 

(7)  Period  of  Performance:  Fixed  or 
indefinite  term. 

(8)  Applicable  Cost  Principles: 
Citation  of  the  applicable  cost 
principles,  e.g.,  OMB  Circular  A-87,  A- 
122,  or  A-21. 

(9)  Accounting  and  Appropriation 
Data:  Accounting  data  pertinent  to  the 
current  budget  period. 

(10)  Budget  Period:  The  period  of  time 
covered  by  any  funding  authorized  by 
the  award. 

(11)  Award  Computation:  The  total 
amount  of  the  negotiated  budget 
displayed  in  terms  of  both: 

(i)  The  applicable  contract  Hne  items 
as'provided  in  §900.205(k)(l);  and 

(ii)  The  major  category  breakdown 
specified  in  §900.205(k)(2). 

(12)  Amount  Allotted:  The  amount 
currently  allotted  to  this  contract  and 
available  for  payment  by  the  Secretary 
for  the  current  budget  period. 

(13)  Carryover  Funds:  A  statement  of 
authority  for  carryover  funds  if  any, 
except  for  funds  appropriated  pursuant 
to  the  Act  of  November  2, 1921,  25 
U.S.C.  13. 

(14)  Applicable  Regulations:  A 
statement  incorporating  this  Part  into 
the  contract  by  reference  along  with  any 
modifications  or  waiver  to  this  Part 
agreed  to  by  the  Secretary  and  the 
Contractor. 

(15)  Special  Terms  and  Conditions: 
Any  special  terms  and  conditions 
agreed  to  by  the  Secretary  and  the 
Contractor. 

(16)  Statement  of  Work:  A  statement 
incorporating  the  statement  of  work 
submitted  in  accordance  with 

§  900.205(g)  into  the  contract  by 
reference  along  with  any  modifications 
to  subpart  H  of  this  part  agreed  to  by  the 
Secretary  and  the  Contractor. 

(17)  Program  Standards:  A  statement 
of  program  standards  and  requirements 
pursuant  to  Subpart  O  of  this  part. 

(18)  Contractor  Official:  The  official 
who  has  the  legal  authority  to  sign  the 


award,  and  request  and  sign 
modifications  thereto,  on  behalf  of  the 
Indian  tribe  or  tribal  organization. 

(19)  Contracting  Officer:  The  Federal 
official  with  the  authority  to  enter  into 
and  administer  contracts  for  the 
Secretary. 

(20)  Contracting  Officer's 
Representative:  The  Federal  official 
responsible  for  monitoring  contract 
performance; 

(21)  Tribal  Project  Director:  The 
individual  who  directs  the  project  on 
behalf  of  the  contractor. 

(22)  Federal  Property  Administrator: 
The  individual  assigned  to  administer 
the  contract  requirements  and 
obligations  relating  to  government 
property.  In  addition,  provides  technical 
assistance  in  the  area  of  Property 
Management/ Administration  to 
contractors,  when  required. 

(b)  The  contractor  and  the  Secretary 
shall  notify  the  other  party  in  writing  of 
changes  in  designations  under 
paragraphs  (a)  (18)  through  (21)  of  this 
section.  However,  such  notification  does 
not  confer  on  either  party  the  right  to 
approve  or  disapprove  the  act  of 
replacement  or  the  individual 
designated. 

(c)  In  the  case  of  contracts  to  assist  the 
Secretary'  of  the  Interior  in  tlie 
management  of  trust  resources,  the 
contract  .shall  provide  for  immediate 
suspension  upon  determination  by  the 
Secretary  that  the  contractor's  continued 
performance  would  impair  the 
Secretary's  ability  to  discharge  his  trust 
responsibility.  The  contractor  may 
appeal  a  suspension  order  under 
§900.805. 

(d)  The  contract  shall  authorize  the 
Secretary  to  require  such  revisions  in 
the  statement  of  work  as  the  Secretary 
determines  to  be  necessary  to  avoid 
jeopardy  to  an  endangered  or  threatened 
species;  destruction  or  adverse 
modification  of  the  habitat  of  such 
species;  inconsistency  with  an  approved 
coastal  zone  management  plan;  or 
environmental  consequences  deemed 
unacceptable  following  review  in  an 
environmental  assessment  or 
environmental  impact  statement. 

§  900.308    Status  of  contracts  In  effect  on 
effecttve  date  of  regulations. 

(a)  Fixed  term  contmcts.  (1)  Any  fixed 
term  contract  between  the  Secretary  and 
an  Indian  tribe  or  tribal  organization, 
which  was  entered  into  before  the 
effective  date  of  these  regulations  and 
which  has  12  months  w  less  remaining, 
shall  continue  until  expiration  of  that 
contract. 

(2)  Any  such  contract  renewed  after 
the  effective  date  of  these  regulations 
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Subpart  D — Financial  Martagement 

§  900.401    Purpose  and  scope. 

This  Subpart  establishes  requirements 
for  the  administration  of  funds  provided 
under  Self-Determination  contracts, 
including  minimum  standards  for 
Financial  Management  Systems  by 
Indian  tribes  and  tribal  organizations 
(contractors). 

§  900.402    Standards  for  financial 
maitagement 

(a)  A  contractor's  financial 
management  system  must  meet  the 
following  standards: 

(1)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  its 
financial  activities  must  be  made  in 
accordance  with  the  financial  reporting 
reouirements  of  this  Part. 

(2)  Accounting  records.  Contractors 
must  maintain  records  that  adequately 
identify  the  source  and  application  of 
fuhds  awarded  pursuant  to  these 
regulations.  These  records  must  contain 
information  pertaining  to  contracts  or 
subcontracts  and  authorizations, 
obligations  (liquidated  and 
unliquidated),  unobligated  balances, 
assets,  liabilities,  outlays  or 
expenditures,  and  income. 

(3)  Internal  control.  Effective  control 
and  accountability  must  be  maintained 
for  all  contract  cash,  real  and  personal 
property,  and  other  assets.  Contractors 
must  adequately  safeguard  all  such 
property  and  must  assure  that  it  is  used 
only  for  authorized  purposes. 

(4)  Budget  control.  Actual 
expenditures  or  outlays  must  be 
compared  with  budgeted  amounts  for 
each  contract.  Financial  information 
must  be  related  to  performance  or 
productivity  data,  including  the 
development  of  unit  cost  information 
whenever  appropriate  or  when 
specifically  required  in  the  contract  or 
subcontract.  If  unit  cost  data  are 
required,  estimates  based  on  available 
documentation  will  be  accepted 
whenever  possible. 

(5)  Source  documentation. 
Accounting  records  must  be  supported 
by  such  source  documentation  as 
canceled  checks,  paid  bills,  payrolls, 
time  and  attendance  records,  contract 
and  subcontract  documents,  and  other 
documentation  as  required  in  the 
contractor's  financial  management 
system. 

(b)  The  Secretary  may  review  the 
adequacy  of  the  financial  management 
system  of  an  Indian  tribe  or  tribal 
organization: 

(1)  As  part  of  a  preaward  review; 

(2)  As  part  of  the  annual  monitoring 
review; 

(3)  At  any  time  subsequent  to  the 
award  if  warranted  by  unresolved 


findings  in  the  Single  Audit  Act  of  1984 
audit  report,  or  when  there  is  other 
reason  to  believe  that  financial 
mismanagement  or  misappropriation  of 
funds  has  taken  place;  or 
(4)  At  the  contractor's  invitation. 

§  900.403    Matching  and  cost  participation. 

Nothing  in  this  subpart  is  intended  to 
prohibit  a  contractor  from  using  contract 
funds  to  meet  matching  or  cost 
participation  requirements  under  other 
Federal.  State  or  other  programs. 

§  900.404    Allowable/unallowable  costs. 

(a)  The  allowable  costs  of  a  contract 
consist  of  the  allowable,  allocable,  and 
reasonable  direct  and  indirect  costs 
actually  incurred  in  the  performance  of 
the  contract,  determined  in  accordance 
with  the  cost  principles  as  set  forth  in 
this  part. 

(b)  0MB  Circular  A-87,  A-122  or  A- 
21,  as  amended,  which  otherwise 
applies  to  a  contractor  is  applicable  to 
contracts  entered  into  under  the  Act. 
The  applicable  version  of  the  0MB 
Circulars  are  those  in  effect  as  of  the 
date  of  final  publication  of  these 
regulations.  Any  revisions  to  these 
circulars  which  are  promulgated  by  the 
Office  of  Management  and  Budget  shall 
apply  as  of  the  effective  dates  specified 
in  those  revisions.  The  current  version 
of  the  0MB  circulars  listed  in  this  part 
are  available  from  the  Division  of 
Management  Support.  Bureau  of  Indian 
Affairs,  1849  C  St.  NW.  Washington.  DC 
20245. 

§  900.405    Waiver  of  prior  approval 
requirements. 

Notwithstanding  the  requirements  of 
the  applicable  0MB  cost  circulars 
regarding  prior  approval,  the  following 
categories  of  costs  that  are  charged 
directly,  are  not  subject  to  the  prior 
approval  of  the  Contracting  Officer: 

(a)  Automatic  Data  Processing: 

(b)  Building  Space  and  Related 
Facilities; 

(c)  Insurance  and  Indemnification: 

(d)  Management  Studies; 

(e)  Professional  Services;  and 

(f)  Capital  expenditures,  exclusive  of 
the  cost  of  facilities. 

§900.406    Indirect  costs. 

(a)  Negotiation  and  reimbursement  of 
indirect  costs  under  contracts.  The 
negotiation  of  indirect  costs  under  a 
contract  shall  be  covered  by  the 
following  provisions  and  the  cost 
principles  defined  in  these  regulations. 
Reimbursement  of  indirect  costs  shall  be 
within  the  amount  established  for  the 
contract  under  §  900.108. 

(1)  Negotiation  of  indirect  cost 
agreements.  Contractors  and  the 
Secretary  will  negotiate  indirect  cost 
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agreements  on  an  organization-wide, 
multiple  rate,  self-determination 
contract(s),  or  lump  sum  basis,  as 
appropriate.  Indirect  cost  rates  may  be 
either  provisional-final  or  fixed-with-a- 
carry-forward  provision,  as  agreed  to  by 
the  contractor  and  cognizant  Federal 
agency.  However,  if  the  fixed-with-a- 
carry-forward  provision  is  chosen, 
separate  rates  must  be  established  for 
the  contract{s)  funded  by  each  Secretary 
under  which  an  Indian  tribe  or  tribal 
organization  receives  self-determination 
awards,  and  for  such  other  grouping(s) 
of  activities  as  may  be  appropriate  in  the 
circumstances.  Costs  will  be  allocated  to 
each  rate  in  accordance  with  the 
applicable  cost  principles.  At  an  Indian 
tribe's  or  tribal  organization's  request, 
the  Secretary  shall,  subject  to  the 
availability  of  resources,  provide 
technical  assistance  in  the  development 
of  an  indirect  cost  proposal. 

(2)  Indirect  cost  agreement  proposals. 
Indian  tribes  and  tribal  organizations 
shall  submit  to  the  cognizant  Federal 
agency  proposals  to  finalize  provisional- 
final  rates  and  to  establish  rates  for 
future  periods  within  6  months  af^er  the 
expiration  of  their  fiscal  year  or  such 
period  as  may  mutually  be  agreed  upon. 
These  proposals  must  contain 
information  as  specified  by  the 
cognizant  Federal  agency.  Negotiation  of 
indirect  cost  rate(s)  shall  be  undertaken 
as  promptly  as  practicable  after  receipt 
of  a  proposal. 

(3)  Negotiated  indirect  cost  lump 
sums.  Indian  tribes  and  tribal 
organizations  and  the  Secretary  may 
negotiate  lump  sums  in  lieu  of  an 
indirect  cost  rate.  Lump  sums  may  be 
negotiated  in  those  situations  where  the 
amounts  of  indirect  costs  are  small  or 
the  contractor  has  not  established  an 
indirect  cost  rate.  If  an  indirect  cost 
lump  sum  is  proposed,  the  Indian  tribe 
or  tribal  organization  shall  submit  its 
proposal  to  the  Secretary  as  part  of  the 
contract  proposal.  The  results  of  the 
negotiation  shall  be  set  forth  in  the 
contract  agreement. 

(b)  Negotiated  indirect  cost  rate 
agreement.  The  results  of  each 
negotiation  shall  be  set  forth  in  an 
agreement  which  shall  specify,  the 
agreed  to  rate(s),  the  base(s)  to  which 
the  rate(s)  applies,  and  the  periods  for 
which  the  rate(s)  applies. 

(c)  Reimbursement/advances  pending 
negotiated  rates.  Subsequent  to  the 
receipt  of  an  indirect  cost  rate  proposal 
and  pending  establishment  of  negotiated 
indirect  cost  rates,  or  negotiated  dollar 
amounts,  as  appropriate,  for  any  period, 
a  contractor  shall  be  advanced  funds  or 
reimbursed  either  at  negotiated 
provisional  rates  or  amounts  or  at 
billing  rates  agreed  to  between  the 


contractor  and  the  Contracting  Officer, 
subject  to  appropriate  adjustment  when 
the  rates  or  amounts  for  that  period  are 
established. 

(dl  Shortfalls  in  indirect  cost  recovery. 
(1)  Where  an  Indian  tribe  or  tribal 
organization  has  negotiated  fixed-with- 
a-carry-forward  indirect  cost  rates  and 
its  allowable  indirect  cost  recoveries  are 
below  the  level  of  indirect  cost  that  the 
Indian  tribe  or  tribal  organization 
should  have  received  for  its  Indian  Self- 
Determination  Act  contracts  in  any 
given  year  from  the  application  of  its 
approved  Indian  Self-determination  Act 
contracts'  indirect  cost  rate(s),  and  such 
shortfall  is  the  result  of  lack  of  full 
indirect  cost  funding  by  the  Federal 
agency,  such  shortfall  in  recoveries  shall 
not  form  the  basis  for  any  theoretical 
over-recovery  or  other  adverse 
adjustment  to  any  future  year's  indirect 
cost  rate  or  amount  for  such  Indian  tribe 
or  tribal  organization,  nor  shall  the 
agency  seek  to  collect  such  shortfall 
from  the  Indian  tribe  or  tribal 
organization.  This  provision  shall  be 
applied  separately  for  each  Indian  Self- 
Determination  Act  indirect  cost  rate 
negotiated. 

(2)  Over  payments  or  under  payments 
resulting  from  differences  between 
provisional  and  final  rates  shall  be 
separately  resolved  by  an  adjustment  to 
either  allowable  or  reimbursed  costs 
assignable  under  each  Federal  award 
affected  by  the  rate. 

(3)  Indirect  cost  rate(s)  negotiated  for 
Indian  Self-Determination  Act  contracts 
shall  not  include  any  shortfalls 
experienced  by  the  contractor  due  to  the 
failure  of  any  Federal,  State  or  other 
agency  to  pay  the  full  negotiated 
indirect  cost  rate. 

(4)  Actual  underrecoveries 
experienced  by  a  contractor  due  to  the 
failure  of  any  Federal  agency  to  pay  the 
full  negotiated  indirect  cost  rate  may  be 
paid  by  the  Secretary  to  the  contractor 
only  at  the  Secretary's  option  and  only 
to  the  extent  specifically  authorized  and 
frinded  by  Appropriation  Acts. 

(e)  Indebtedness.  Contractors  shall  not 
be  held  liable  for  amounts  of 
indebtedness  attributable  to  theoretical 
or  actual  underrecoveries  or  theoretical 
overrecoveries  of  indirect  costs  as 
defined  in  the  applicable  cost 
principles,  as  appropriate,  incurred  for 
fiscal  years  prior  to  Fiscal  Year  1992. 
Theoretical  overrecoveries  will  be 
eliminated  and  actual  overrecoveries 
shall  be  used  to  offset  actual 
underrecoveries.  Any  remaining  actual 
overrecoveries  or  underrecoveries  may 
be  reflected  in  future  indirect  cost  rate 
negotiations. 


§900.407    Failure  to  agree. 

Any  failure  by  the  parties  to  agree  on 
any  final  rate  or  rates  shall  be 
considered  a  dispute  concerning  a 
question  of  fact  for  decision  by  the 
Contracting  Officer  within  the  meaning 
of  subpart  H,  §  900.805. 

$900,408    Payment 

(a)  Payments  on  any  contract  awarded 
pursuant  to  these  regulations  may  be 
made  in  advance  or  by  way  of 
reimbursement  and  in  such  installments 
and  on  such  conditions  as  the 
appropriate  Secretary  deems  necessary 
to  carry  out  the  contract.  These 
conditions  may  include  requiring  the 
contractor  to  establish  a  special  bank 
account  for  contract  funds. 

(b)  When  using  advance  payments, 
the  transfer  of  funds  shall  be  scheduled 
consistent  with  program  requirements 
and  applicable  Department  of  Treasury 
regulations  so  as  to  minimize  the  time 
elapsing  between  the  transfer  of  such 
funds  from  the  United  States  Treasury 
and  the  disbursement  thereof  by  the 
contractor,  whether  such  disbursement 
occurs  prior  to  or  subsequent  to  such 
transfer  of  funds. 

(c)  Where  the  actual  disbursements 
are  less  than  had  been  anticipated  when 
the  advances  were  made,  the  Secretary 
may  either  require  the  excess  funds  to 
be  returned  or  adjust  future  payments  to 
bring  the  advances  (including  carryover 
funds)  and  disbursements  into 
compliance  with  program  requirements 
and  appropriate  Department  of  Treasury 
regulations. 

(d)  When  a  contractor  is  deficient 
with  respect  to  its  financial  management 
or  administration  of  advance  payments, 
fails  to  submit  quarterly  financial 
reports,  or  fails  to  submit  annual  audits 
as  required  by  these  regulations,  the 
Secretary  may  convert  the  contract  (s)  to 
a  reimbursement  payment  method. 

(e)  In  the  event  that  the  contractor 
fails  to  comply  with  the  terms  of  the 
contract  including  the  provisions  of 
these  regulations,  e.g..  program 
reporting  requirements,  the  Secretary 
will  notify  the  contractor  and  provide  a 
reasonable  period  for  the  contractor  to 
come  into  compliance.  During  this 
period  the  Secretary  shall  provide 
technical  assistance  subject  to  the 
availability  of  resources  if  requested  to 
do  so.  If  the  contractor  remains  out  of 
compliance,  the  Secretary  may  withhold 
from  advances  or  reimbursement  an 
amount  of  funds  which  are  estimated  to 
be  associated  with  the  area  of 
noncompliance,  e.g..  cost  of  preparing 
and  submitting  program  reports.  Such 
funds  shall  be  released  to  the  contractor 
upon  subsequent  compliance. 
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(1)  Amount,  by  category,  both  for  the 
current  reporting  quarter  and 
ciunulative  for  the  budget  period,  for 
personnel,  equipment  and  supplies, 
subcontracts,  other  direct  costs,  and 
indirect  costs;  and 

(2)  The  total,  both  for  the  current 
reporting  quarter  and  cumulative  for 
budget  period,  for  each  contract  line 
item  identified  in  the  contract. 

(b)  For  IHS  contracts  paid  through  the 
DHHS  Payment  Management  System 
(PMS),  the  contractor  shall  complete 
and  submit  to  the  specified  payment 
office  within  45  days  following  the  end 
of  the  quarter  Standard  Form  272, 
Federal  Cash  Transactions  Report,  and 
when  necessary,  its  continuation  sheet. 
Standard  Form  272a.  Quarterly 
reporting  shall  be  required  until  the 
project  is  closed  out  of  PMS.  For  DO! 
contracts,  within  90  days  of  the  end  of 
the  contract  funding  period,  the 
contractor  must  submit  a  year-end 
financial  report  which  identifies  an 
estimate  of  carryover  funding;  however, 
the  contractor  may  continue  to  expend 
carryover  funds  notwithstanding  this 
report. 

(c)  For  IHS  contracts,  contractors  shall 
submit  program  data  as  provided  in 
Subpart  N  of  this  Part. 

(dj  An  aimual  narrative  report, 
describing  the  program(s)  and  services 
provided  under  the  contract,  including 
both  progress  achieved  and  problems 
encountered,  shall  be  submitted  to  the 
Contracting  Officer  within  90  days  of 
the  end  of  the  budget  period. 

(e)  Each  contractor  shall  publicly 
disclose  and  otherwise  make  available 
copies  of  the  reports  r^uired  by  (a)  and 
(c)  above  to  the  Indian  people  served 
under  the  contract. 

§900.411     Audit 

(a)  Contractors  are  responsible  for 
obtaining  audits  in  accordance  with  the 
Single  Audit  Act  of  1984  (31  U.S.C. 
501-7)  and  the  provisions  of  OMB 
Circular  A-128,  "Audits  of  State  and 
Local  Governments,"  or  OMB  Circular 
A-133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,"  as  appropriate. 

(b)  Each  contractor  is  responsible  for 
forwarding  a  copy  of  the  Single  Audit 
Act  of  1984  audit  report  to  the  cognizant 
Federal  agency  and  each  Contracting 
Officer.  The  audit  report  shall  be 
transmitted  within  30  days  of  receipt 
from  the  independent  auditor.  The  audit 
report  must  include  the  contractor's 
comments  on  the  auditors'  findings  and 
recommendations. 

(c)  The  cognizant  Federal  agency  shall 
notify  the  contractor  of  the  acceptance 
or  rejection  of  the  audit  report  within  60 
days  of  the  receipt  of  the  audit  report. 


Based  upon  the  report's  compliance 
with  the  Single  Audit  Act.  a  decision  to 
reject  a  report  shall  be  set  forth  in 
writing  together  with  the  reason  for 
rejection. 

(d)  Upon  request  from  the  cognizant 
agency,  the  contractor  shall  provide  to 
the  audit  resolution  official  within  30 
days  from  the  date  of  the  request,  any 
comments  or  additional  information 
which  may  have  a  bearing  on  final 
determinations  on  the  audit  report's 
findings  and  recommendations. 

(e)  Resolution  of  the  audit  report's 
findings  and  recommendations  is  the 
responsibility  of  the  contractor  and  the 
audit  resolution  agency. 

(0  The  Secretary  shall  notify  the 
contractor,  throu^  the  awarding 
official,  of  the  disposition  of  the 
findings  and  recommendations 
contained  in  the  Single  Audit  Act  of 
1984  audit  report  within  6  months  from 
receipt  of  such  audit  report. 

(g)  Any  right  of  action  or  other 
remedy  (other  than  those  relating  to  a 
criminal  offense)  relating  to  any 
disallowance  of  costs  shall  be  barred 
unless  the  Secretary  has  given  notice  of 
any  such  disallowance  within  365  days 
of  receiving  any  required  and  accepted 
annual  single  agency  audit  report  or,  for 
any  period  covered  by  law  or  regulation 
in  force  prior  to  enactment  of  the  Single 
Audit  Act  of  1984  (chapter  75.  title  31, 
U.S.C),  any  other  required  final  audit 
report.  Such  notice  shall  be  subject  to 
the  Contracts  Disputes  Act  provisions  of 
these  regulations.  Nothing  in  this 
paragAph  shall  be  deemed  to  enlarge 
the  rights  of  the  Secretary  under  section 
16  of  the  Indian  Reorganization  Act  of 
June  18. 1934.  48  Stat.  984;  25  U.S.C. 
476. 

(h)  To  the  extent  that  a  single  audit 
provides  the  Secretary  with  information 
and  assurances  needed  to  carry  out  his 
overall  responsibilities,  he/she  shall  rely 
upon  and  use  such  information. 
However,  the  Secretary  may  make  at  no 
expense  to  the  contractor,  any 
additional  audits  and  investigations 
which  are  necessary  to  carry  out  his 
responsibilities  on  awards  made  under 
these  regulations.  The  planning  and 
performance  of  any  additional  Federal 
audit  effort  shall  not  duplicate  the  work 
conducted  under  the  Single  Audit  Act 
of  1984  audit. 

S  900.412    OoseouL 

(a)  Closeout  is  an  administrative 
process  which  takes  place  after  the 
physical  completion  of  the  contract 
(e.g..  end  of  project,  end  of  the  contract 
term,  retrocession,  reassumption). 

(b)  In  order  for  the  Secretary  to  close 
out  the  contract,  the  contractor  must 
provide  the  following: 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20,  1994  /  Proposed  Rules  3195 


(1)  Final  financial  status  report  (SF- 
269)  (see  §  900.411(c))  or  invoice,  if  the 
contract  is  paid  by  the  reimbursement 
method; 

(2)  A  final  performance  report 
pursuant  to  §900.41 1(c)  stating  that 
performance  under  the  contract  is 
complete; 

(3)  A  final  property  report  listing 
federally  owned  property  in  the 
possession  of  the  contractor; 

(4)  The  single  audits  of  the  contractor 
for  the  period  of  the  contract;  and 

(5)  A  release  statement  as  specified  in 
(d)  of  this  section. 

(c)  Upon  receipt  of  the  information 
required  by  (b)  of  this  section,  the 
Secretary  shall  initiate  action  to  ensure 
that  any  outstanding  claims  or  disputes 
under  the  contract  have  been  settled  and 
shall  determine  the  final  amount 
payable  under  the  contract,  including 
the  application  of  final  indirect  cost 
rates  for  the  contract  period. 

(1)  If  the  amount  payable  exceeds  the 
amount  already  paid  to  the  contractor, 
ihe  Secretary  will  authorize  payment  of 
the  additional  costs. 

(2)  If  the  amount  advanced  to  the 
contractor  exceeds  the  amount  payable, 
the  contractor  shall  refund  to  the 
Government  the  amount  over-advanced 
exclusive  of  funds  which  are  carried 
over  under  §900.111  of  this  part. 

(d)  As  part  of  the  closeout  process,  an 
authorized  official  of  the  contractor 
shall  complete  and  execute  arelease,  in 
the  standard  form  utilized  by  the 
vSecretary  for  this  purpose,  which; 

(1)  Releases  the  Government  from 
liabilities,  obligations,  claims,  and 
demands  under  the  contract;  and 

(2)  Certifies  that  pursuant  to  the 
provisions  of  the  contract  concerning 
allowable  costs,  the  amount  of  any 
sustained  audit  exceptions  resulting 
from  any  audit  made  after  final  payment 
will  be  refunded  to  the  Government. 

(e)  Nothing  in  this  regulation  limits 
the  right  of  the  Secretary  to  request  an 
audit  prior  to  closeout  under 

§  900.411(h). 

(0  Closeout  of  a  contract  pursuant  to 
this  section  does  not  relieve  the 
Contractor  of  its  responsibility  to 
maintain  contract  related  records  as 
required  by  §900.121. 

§  900.41 3    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  contractor  in 
excess  of  the  amount  to  which  the 
contractor  is  finally  determined  to  be 
entitled  under  the  terms  of  the  award 
constitute  a  debt  to  the  Federal 
Government.  If  not  paid  within  a 
reasonable  period  after  demand,  the 
Federal  agency  may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements; 


(2)  Withholding  advance  payments 
otherwise  due  to  the  contractor;  or 

(3)  Other  action  permitted  by  law. 
(b)  Except  where  otherwise  provided 

by  statutes  or  regulations,  the  Federal 
agency  will  charge  interest  on  an 
overdue  debt  in  accordance  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  ch.  II).  The  date  from  which 
interest  is  computed  is  not  extended  by 
litigation  or  the  filing  of  any  form  of  > 
appeal. 

Subpart  E — Property  Management 

§  900.50 1    Pu  rpoM  and  Scope. 

This  subpart  establishes  the  minimum 
requirements  for  the  management  of 
property  by  Indian  tribes  and  tribal 
organizations  (contractors)  under  self- 
determination  contracts.  Property 
management,  for  the  purposes  of  this 
Subpart,  includes  provision,  use.  and 
disposition  of  both  personal  and  real 
property. 

§  900.502    Federally-owned  personal 
property. 

(a)  Provision  of  Federally-owned 
personal  property.  (1)  In  the  case  of  an 
initial  request  for  a  self-determination 
contract,  the  Secretary  shall  provide  a 
list  of  personal  property  to  be  furnished 
for  direct  operation  of  the  program  to 
the  tribe  or  tribal  organization. 

(2)  The  tribe  or  trioal  organization 
may  select  from  the  Secretary's  list  the 
personal  property  which  it  requires  for 
use  in  performance  of  the  contract. 

(i)  For  items  shared  by  the  Secretary 
and  the  contractor,  an  agreement  shall 
be  negotiated  stating  the  provisions  of 
the  shared  use. 

(ii)  If  shared  use  is  agreed  upon,  title 
shall  remain  vested  in  the  Secretary. 

(iii)  If  shared  use  is  not  agreed  upon, 
the  parties  shall  explore  the  possibility 
of  alternatives  to  provide  for  the 
contractor's  need. 

(3)  A  list  of  all  federally-ovraed 
personal  property  to  be  utilized  under 
the  contract  shall  be  included  in  the 
contract. 

(4)  Requests  for  the  use  of  federally- 
owned  personal  property  which  arise 
after  signing  of  the  contract  shall  be 
submhted  by  the  contractor  to  the 
Secretary  for  approval.  If  the  Secretary 
approves  such  requests,  the  contract 
will  be  appropriately  amended. 

(5)  All  personal  property  made 
available  for  use  under  the  contract 
must,  at  the  time  of  assignment  to  the 
contractor,  conform  to  the  minimum 
standards  established  by  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1590),  as  amended  (29 
U.S.C.  651). 

(b)  Title  to  Federally-owned  personal 
property.  Title  to  all  federally-owned 


personal  property,  furnished  for  use  in 
performance  of  the  contract,  shall 
remain  vested  in  the  Secretary. 

(c)  Use  of  Federally-owned  personal 
property.  Contractors  will  use.  account 
for  and  control  federally-owned 
personal  property  in  accordance  with 
the  following: 

(1)  Accountability  records  shall 
include  capitalized,  non-capitalized, 
and  sensitive  property. 

(2)  Procedures  for  managing  personal 
property  with  an  acquisition  value  of 
$1,000  (including  replacement 
property),  whether  acquired  in  whole  or 
in  part  with  contract  funds,  until 
disposition  takes  place  will,  as  a 
minimum,  meet  the  following 
requirements: 

(i)  Property  records  must  be 
maintained  that  include  a  description  of 
the  property,  a  serial  number  or  other 
identification  number,  the  source  of 
property,  who  holds  title,  the 
acquisition  date,  and  cost  of  the 
property,  percentage  of  Federal 
participation  in  the  cost  of  the  property, 
the  location,  use  and  condition  of  the 
property,  and  any  ultimate  disposition 
data  including  the  date  of  disposal  and 
sale  price  of  the  property. 

(ii)  A  physical  inventory  of  the 
property  must  be  taken  and  the  results 
reconciled  with  the  property  records 
annually.  Capitalized  personal  property 
items  must  be  reconciled  with 
accounting  records  on  an  annual  basis. 
The  contractor  shall  submit  to  the 
Secretary  an  annual  inventory  listing 
within  30  days  following  the  end  of 
each  budget  f)eriod.  This  information  is 
required  to  enable  the  Secretary  to 
reconcile  the  Federal  records  with  the 
contractor's  records  on  an  annual  basis. 

(iii)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
theft  of  the  property.  Any  loss,  damage, 
or  theft  shall  be  investigated. 

(iv)  Adequate  maintenance 
procedures  must  be  developed  to  keep 
the  property  in  good  condition. 

(v)  If  the  contractor  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  must  be  established  to 
ensure  the  highest  possible  return. 

(vi)  All  firearms  and  any  other  items 
considered  as  sensitive  property  by  the 
contractor,  regardless  of  dollar  value, 
must  be  controlled  through  detailed 
accountability  records  as  described 
above. 

(d)  Care  and  Maintenance  of 
Federally-owned  personal  property.  (1) 
The  contractor  shall  maintain,  repair, 
and  protect  federally-owTied  personal 
property  in  its  possession  or  control. 

(2)  The  contractor  is  responsible  for 
protecting  the  Federal  interest  in  any 
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previously  supported  by  the  Federal 
Government,  providing  such  use  will 
not  interfere  with  the  work  on  the 
projects  or  program  for  which  it  was 
originally  acquired.  First  preference  for 
other  use  shall  be  given  to  other 
programs  or  projects  supported  by  the 
awarding  agency.  User  fees  should  be 
considered  if  appropriate. 

(3)  When  acquiring  replacement 
personal  property,  the  contractor  may 
use  the  property  to  be  replaced  as  a 
trade-in  or  sell  the  property  and  use  the 
proceeds  to  offset  the  cost  of  the 
replacement  property. 

(d)  Management  of  contractor 
acquired  personal  property.  Personal 
property  procedures  for  managing 
personal  property  (including 
replacement  personal  property), 
whether  acquired  in  whole  or  in  part 
with  contract  funds,  until  disposition 
takes  place  will,  as  a  minimum,  meet 
the  following  requirements: 

(1)  Property  records  must  be 
maintained  that  include  a  description  of 
the  personal  property,  a  serial  number 
or  other  identification  number,  the 
source  of  property,  who  holds  title,  the 
acquisition  date,  cost  of  the  property, 
percentage  of  Federal  participation  in 
the  cost  of  the  properly,  the  location, 
use  and  condition  of  the  property,  and 
any  ultimate  disposition  data  including 
the  date  of  disposal  and  sale  price  of  the 
property. 

(2)  A  physical  inventory  of  the 
property  must  be  taken  and  the  results 
reconciled  with  the  property  records  at 
least  once  every  two  years. 

(3)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
theft  of  the  property.  Any  loss,  damage, 
or  theft  shall  be  investigated. 

(4)  Adequate  maintenance  procedures 
must  be  developed  to  keep  the  property 
in  good  condition. 

(5)  If  the  contractor  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  must  be  established  to 
ensure  the  highest  possible  return. 

(e)  Ckire  and  replacement  of 
contractor  acquired  personal  property. 
(1)  The  contractor  shall  maintain,  repair, 
and  protect  contractor  acquired  personal 
property. 

(2)  Contractor  acquired  personal 
prof>erty  shall  be  eligible  for 
replacement  funding,  if  any,  on  the 
same  basis  as  if  title  to  such  property 
were  held  by  the  Secretary,  provided 
such  property  continues  to  be  used  in  a 
contracted  program. 

(3)  The  Secretary  will  annually  advise 
the  contractor  of  the  information  which 
the  contractor  must  provide  in  order  to 
be  considered  for  allocation  of 
maintenance  and  repair  funds,  if  any. 


(4)  The  contractor  is  responsible  for 
protecting  its  interest  in  any  warranties 
or  guarantees. 

(f)  Disposal  of  contractor  acquired 
personal  property.  When  original  or 
replacement  personal  property  acquired 
under  a  contract  or  subcontract  is  no 
longer  needed  for  the  original  project  or 
program  or  for  other  activities  currently 
or  previously  supported  by  a  Federal 
agency,  disposition  of  the  personal 
property  will  be  made  as  follows: 

(1)  Items  of  personal  property  with  a 
current  per-unit  fair  market  value  of  less 
than  $5,000  may  be  retained,  sold  or 
otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency. 

(2)  Items  of  personal  property  with  a 
current  per  unit  fair  market  value  in 
excess  of  $5,000  may  be  retained  or  sold 
and  the  awarding  agency  shall  have  a 
right  to  an  amount  calculated  by 
multiplying  the  current  market  value  or 
proceeds  from  sale  by  the  awarding 
agency's  share  of  the  personal  property. 

(3)  In  cases  where  a  contractor  fails  to 
take  appropriate  disposition  actions,  the 
Contracting  Officer  may  direct  the 
contractor  to  take  excess  and  disposition 
actions. 

§  900.504    Donation  of  excess  personal 
property. 

(a)  IHS  and  BIA  excess.  (1)  In 
accordance  with  section  105  of  the  Act, 
the  Secretary  may  donate  to  the 
contractor  excess  personal  property 
which,  for  purposes  of  this  section  is 
defined  as  personal  property  under  the 
control  of  the  BIA  or  IHS  which  is  not 
required  for  its  needs  and  the  discharge 
of  its  responsibilities.  Personal  property 
will  not  be  considered  as  excess  to  the 
BL\  or  IHS  by  virtue  of  the  execution  of 
a  contract  which  calls  for  performance 
by  the  contractor  of  the  activities  in 
which  the  personal  property  was 
previously  used. 

(2)  The  Secretary  shall  periodically 
furnish  to  contractors  a  listing  of  all 
excess  personal  property  prior  to 
reporting  such  property  to  the  GSA  or 
to  any  other  Federal  agency  as  excess. 
Such  listing  shall  identify  the  agency 
official  to  whom  a  request  for  donation 
shall  be  submitted. 

(3)  A  contractor  may  submit  to  the 
designated  agency  official  a  written 
request  for  donation  of  any  excess 
personal  property  to  be  used  in  the 
performance  of  their  self-determination 
contracts. 

(4)  The  date  and  time  of  receipt  of  the 
request  shall  govern  priority.  In  the 
event  of  ties,  the  designated  agency 
official  shall  award  the  item  to  the 
requestor  with  the  lowest  transportation 
costs. 
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(5)  Decisions  of  the  Secretary  to 
donate  personal  property  shall  be 
considered  final.  Provided,  That  the 
Secretary  shall  donate  personal  property 
to  a  contractor  only  after  determining 
that  such  personal  property  will  be  used 
in  the  performance  of  a  self- 
determination  contract. 

(6)  The  contractor  shall  arrange  for 
and  bear  the  cost  of  any  necessary 
travel,  packaging,  shipping,  and 
transportation  associated  with 
inspection  or  delivery  of  such  personal 
prop)erty.  The  contractor  shall  assume, 
upon  receipt  of  such  property,  all 
responsibility  and  relieve  the  Secretary 
of  all  liability  for  such  personal 
property,  ensuring  its  removal  from  its 
government  location  within  30  days 
after  receiving  notification  of  approval 
unless  the  agency  and  the  recipient 
agree  on  a  different  time.  These  costs 
may  be  paid  from  contract  funds. 

(b)  Other  Federal  excess  or  surplus 
personal  property.  In  accordance  with 
the  following  procedures,  the  Secretary 
may  acquire  for  donation  to  contractors 
for  use  in  performance  of  a  self- 
determination  contract,  personal 
property  declared  excess  or  surplus  by 
any  Federal  agency. 

(1)  Upon  request,  the  Secretary  shall 
provide  listings  of  excess  and  surplus 
personal  property  from  all  Federal 
agencies  to  the  extent  available. 

(2)  The  contractor  shall  notify  the 
Secretary  of  its  interest  in  specific  items 
of  government  excess  or  surplus 
personal  property.  The  Secretary  will 
arrange  for  any  desired  inspection  and 
notify  the  contractor  when  the  request  is 
approved  by  the  holding  agency. 

(3)  The  contractor  shall  arrange  for 
and  bear  the  cost  of  any  necessary 
travel,  packaging,  shipping,  and 
transportation  associated  with  the 
inspection  or  delivery  of  such  personal 
property.  The  contractor  shall  assume, 
upon  receipt  of  such  property,  all 
responsibility  and  relieve  the  Secretary 
of  all  liability  for  such  personal 
property,  ensuring  its  removal  from  its 
government  location  within  30  days 
after  receiving  notification  of  approval 
unless  the  agency  and  the  recipient 
agree  on  a  different  time.  These  costs 
may  be  paid  from  contract  funds. 

(c)  Title.  Title  to  all  donated  personal 
property  shall  vest  in  the  contractor 
subject  to  the  provisions  of  §  900.512. 

(d)  Disposition.  When  donated 
personal  property  is  no  longer  required 
for  use  in  connection  with  the  self- 
determination  contract,  the  contractor 
shall  assume  all  responsibility  for  the 
disposition  of  the  personal  property  and 
shall  relieve  the  Secretary  of  all  liability 
for  such  personal  property. 


§900.505    Motor  vetiicles. 

(a)  Obtaining  motor  vehicles.  (1) 
Contractors  shall  obtain  vehicles  for  use 
in  the  performance  of  the  contract  in  the 
most  economical  manner  from  among 
the  following  sources:  contractor- 
owned,  HHS  or  EXDI-owned,  contractor 
acquired,  GSA  Interagency  Fleet 
Management  System  (GSA-IFMS),  GSA 
Consolidated  Leasing  Program  (GSA- 
CLP),  commercial  sources. 

(2)  Contractors  shall  submit  requests 
for  GSA-IFMS  vehicles  in  writing  to  the 
appropriate  General  Services 
Administration  (GSA)  regional  Federal 
Supply  Service  Bureau.  GSA  will  advise 
the  contractor  that  the  vehicle  support 
will  be  provided  through  the  GSA- 
IFMS,  or  provide  specific  information 
concerning  use  of  the  GSA-CLP. 

(b)  Official  use  of  motor  vehicles. 
Contractors  are  responsible  for  assuring 
that  contractor  employees  use  vehicles 
obtained  under  this  contract  for  official 
purposes  only  in  the  performance  of  the 
contract.  Official  purposes  do  not 
include  transportation  between 
domicile  and  place  of  employment 
unless  specifically  provided  for  under 
the  terms  of  the  contract.  Any  costs 
arising  from  unauthorized  use  shall  be 
borne  by  the  contractor. 

§900.506    Hazardous  property. 

(a)  The  contractor  shall  handle,  store, 
transport  and  dispose  of  hazardous 
property  in  accordance  with  all 
applicable  Federal  environmental  laws 
and  regulations. 

Examples  include:  flammable  solids 
or  liquids,  fatal  or  toxic  poisons, 
etiological  agents,  and  radioactive 
materials. 

(b)  The  Secretary  shall  provide,  upon 
request  by  the  contractor,  technical 
assistance  on  environmental  and 
hazardous  property  matters. 

§  900.507    Recovery  of  precious  metals. 

(a)  The  contractor  shall  identify  all 
contract  activities  that  use  precious 
metals  or  generate  precious  metal 
bearing  scrap.  Precious  metals 
designated  for  recovery  include:  gold, 
silver,  metals  in  the  platinum  family 
and  metal  bearing  scrap,  such  as  used 
photographic  hypo  solution  and  scrap 
film,  silver  alloys,  and  dental  scrap. 
Other  metal  bearing  materials  include 
electronic  scrap,  automatic  data 
processing  equipment,  welding  and 
brazing  wire,  anodes  and  batteries. 

(b)  The  contractor  shall  establish  and 
maintain  a  program  for  the  recovery  of 
precious  metals  when  such  items  are 
used  in  the  performance  of  the  contract. 

(c)  Contractors  may  use  DOl,  DHHS, 
GSA,  or  the  Department  of  Defense 


precious  metal  recovery  programs  and/ 
or  disposal  contracts. 

(d)  Upon  request,  the  Secretary  will 
provide  assistance  in  establishing  the 
required  precious  metals  recovery 
program  and  in  conducting  a  survey  of 
the  contractor's  activities  that  generate 
scrap  from  these  materials. 

§  900.508    Controlled  substances. 

The  contractor  shall  comply  with 
Food  and  Drug  Administration  and  Drug 
Enforcement  Administration 
Regulations  regarding  recordkeeping, 
security,  and  inventory  requirements  for 
controlled  substances. 

§  900.509    Federally-ownsd  real  property. 

(a)  Provision  of  Federally-owned  real 
property.  (1)  In  connection  with  any 
self-determination  contract,  the 
Secretary  may  permit  a  contractor  to 
utilize  existing  school  buildings, 
hospitals,  other  facilities,  and  all 
fixtures  therein  or  appertaining  thereto, 
within  the  Secretary's  jurisdiction  under 
the  terms  and  conditions  of  this  section. 

(2)  The  Secretary  shall  provide  a 
listing  to  the  requesting  contractor  of  the 
real  property  which  is  used  solely  for 
the  contracted  program(s)  and  that 
which  is  shared  or  pooled  with  other 
agency  programs  not  under  contract. 

(3)  the  contractor  may  elect  to  use 
any  or  all  of  the  real  property  listed  for 
exclusive  use  of  the  program(s) 
proposed  for  contract. 

(4)  From  the  listing  of  real  property 
shared  with  other  programs  operated  by 
the  Secretary,  the  Secretary  and  the 
contractor  shall  endeavor  to  negotiate  an 
agreement  for  shared  use.  If  shared  use 
is  not  agreed  upon,  the  parties  shall 
endeavor  to  negotiate  alternatives  to 
provide  for  the  contractor's  needs,  if 

any. 

(b)  Title  to  Federally-owned  real 
property.  The  provision  of  federally- 
owned  real  property  pursuant  to  a 
contract  conveys  no  title  or  other  legal 
interest  in  such  real  property.  The 
contractor  may  not  sell,  encumber,  or 
otherwise  convey  an  interest  in  such 
real  property. 

(c)  Use  of  Federally-owned  real 
property.  (1)  The  contract  shall  include 
a  listing  of  the  real  property  to  be 
provided  by  the  Secretary  for  use  under 
the  contract. 

(2)  The  contractor  shall  not  modify, 
abandon,  or  divert  the  property  to  any 
use  other  than  that  for  which  it  was 
originally  provided  without  the  prior 
written  approval  of  the  Secretary. 

(3)  Contractors  shall  not  raise  or 
demolish  any  Federal  buildings  or 
structures  without  the  prior  written 
approval  of  the  Secretary-. 

(4)  In  the  event  federally-owned  rtjal 
property  becomes  damaged, 
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(2)  The  purchase  of  real  property 
using  Federal  contract  funds  requires 
specific  legislative  authority  and 
Siecretarial  approval. 

(3)  Title  to  real  property  purchased  by 
the  contractor  with  contract  funds  shall 
vest  with  the  Federal  Government. 

(c)  Lease  of  real  property  with 
contract /unds.  (1)  Contractors  who 
have  self-determination  contracts  with 
DOI  may  lease  with  existing  contract 
funds  such  real  property  as  they 
determine  necessary  for  the 
performance  of  work  or  delivery  of 
services  under  their  contracts. 

(2)  Prior  to  leasing  new,  expanded,  or 
replacement  space  with  funds 
appropriated  lo  the  IHS,  contractors 
shall  make  an  application,  through  the 
IHS  Area  Office  in  accordance  with  the 
IHS  Lease  Priority  System.  Approved 
projects  will  be  included  in  the  IHS 
Quarterly  Report  to  the  Congress  on 
Lease  Space  Activities. 

(3)  A  contractor's  lease  of  additional 
space  to  be  used  in  the  performance  of 
a  self-determination  contract  shall  not 
obligate  the  Secretary  to  provide 
additional  employees  or  equipment,  or 
to  increase  the  level  of  contract  funds. 

(d)  Use  of  Medicare/Medicaid  funds. 
Contractors  are  prohibited  from  using 
Medicare/Medicaid  funds  collected  on 
behalf  of  the  Secretary  of  HHS  pursuant 
to  title  rv  of  the  Indian  Health  Care 
Improvement  Act,  Public  Law  94-437, 
25  U.S.C.  1601  et  seq.,  42  U.S.C.  1395qq, 
42  U.S.C.  1396J,  for  the  lease,  purchase, 
or  renovation  of  real  property  used  in 
the  performance  of  a  contract,  without 
Secretarial  approval. 

S  900.51 1    Donation  of  excess  and  surplus 
real  property. 

(a)  Excess  IHS  or  BIA  real  property. 
(1)  In  accordance  with  section  105  of  the 
Act,  the  Secretary  may  donate  to  the 
contractor  excess  real  property  which, 
for  purposes  of  this  section,  is  defined 
as  real  property  under  the  control  of  the 
IHS  or  the  BIA  which  is  not  required  for 
its  needs  and  the  discharge  of  its 
responsibilities.  Real  property  will  not 
be  considered  as  excess  to  the  IHS  or  the 
BIA  by  virtue  of  the  execution  of  a 
contract  which  calls  for  performance  by 
the  contractor  of  the  activities  for  which 
the  real  property  was  previously  used. 

(2)  The  Secretary  shall  periodically 
furnish  to  contractors  a  listing  of  the 
excess  real  property  owned  by  the 
Secretary  which  may  be  eligible  for 
donation  to  be  used  in  the  performance 
of  the  contract. 

(3)  If  the  contractor  requests 
conveyance  of  such  property, 
conveyance  may  be  effected  contingent 
on  the  following: 


(i)  A  determination  that  the  property 
is  excess  to  the  needs  of  the  BIA  or  IHS; 

(ii)  If  requested  by  the  Secretary, 
submission  of  a  written  resolution 
requesting  such  conveyance  from  the 
tribal  governing  body  of  the  tribe 
serviced;  and 

(iii)  The  use  of  the  property  in  the 
performance  of  a  self-determination 
contract. 

(4)  If  more  than  one  contractor  applies 
for  the  same  real  property,  the  Secretary 
may  convey  the  excess  real  property  to 
the  contractor  with  the  lowest  cost  for 
habitability  and  most  effective 
utilization. 

(5)  If  the  excess  real  property  cannot 
be  effectively  utilized  for  the  purposes 
of  a  single  contract,  the  Secretary  may 
divide  the  parcel  to  allow  for  muhiple 
donations. 

(6)  If  the  excess  real  property  cannot 
be  divided,  the  Secretary  may  rescind 
the  excess  determination  and  permit 
shared  use. 

(7)  Decisions  of  the  Secretary  shall  be 
considered  final. 

(8)  When  a  contractor  accepts 
donation  of  excess  real  property  from 
the  Secretary,  the  following  shall  apply: 

(i)  Legal  title  to  all  excess  real 
property  conveyed  by  the  Secretary'  to 
the  contractor  shall  vest  in  the 
contractor  upon  acceptance  of  a  proper 
deed  of  conveyance. 

(ii)  The  contractor  shall  be  solely 
responsible  for  the  operations  and 
maintenance  of  all  such  real  property, 
within  available  contract  funds. 

(iii)  The  contract  shall  be  amended  to 
indicate  any  donation  of  real  property. 

(b)  Other  Federal  excess  and  surplus 
real  property.  (1)  The  Secretary  may 
acquire  for  donation  to  the  contractor, 
for  use  in  connection  with  a  contract, 
real  property  declared  excess  or  surplus 
by  other  Federal  agencies  pursuant  to  41 
CFR  part  101-47. 

(2)  The  Secretary  shall  periodically 
furnish  GSA's  listings  of  excess  or 
surplus  government  real  property  from 
all  Federal  agencies,  to  the  extent 
available,  to  all  contractors  located 
within  the  GSA  geographical  region  for 
which  such  listings  are  made. 

(3)  The  contractor  shall  notify  the 
Secretary  of  its  interest  in  any  available 
excess  or  surplus  government  real 
property.  The  request  shall  include  a 
discussion  of  the  intended  use  of  the 
property  for  the  purposes  of  a  contract, 
and  a  discussion  of  the  site's 
applicability  to  the  program,  projected 
renovation  requirements  and  costs,  and 
other  pertinent  data  concerning  the 
intended  use  of  the  property.  The 
Secretary  will  arrange  for  any  desired 
inspection  and  notify  the  contractor 
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when  the  request  is  approved  by  the 
holding  agency. 

(4)  The  Secretary  shall  request  a 
waiver  of  fees  for  transfer  to  the 
contrador  in  accordance  with 
applicable  GSA  provisions.  Legal  title  to 
any  excess  or  surplus  government  real 
property  conveyed  by  the  Secretary  to  a 
contractor  shall  vest  in  the  contractor 
upon  acceptance  of  a  proper  deed  of 
conveyance.  The  contractor  or  grantee 
shall  be  solely  responsible  for  the 
operations  and  maintenance  of  all  such 
real  property  within  available  contract 
funds. 

(c)  The  donation  of  excess  real 
property  to  the  contractor  shall  not 
obligate  the  Secretary  to  provide 
additional  employees  or  equipment,  or 
to  increase  the  level  of  contract  funds. 

(d)  All  deeds  for  real  property 
donated  to  the  contractor  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  shall 
contain  a  clause  stating  that  in  the  event 
of  retrocession  or  recision,  the  Secretary 
shall  have  the  option  to  take  title  to  the 
property. 

§  900.51 2    Disposition  of  property  upon 
retrocession  or  recision. 

(a)  In  the  event  of  retrocession  or 
recision  of  the  contracted  program,  the 
contractor  shall  return  to  the  Secretary 
all  government-owned  property  made 
available  to  the  contractor  that  is  used 
in  the  contracted  program  at  the  time  of 
retrocession  or  recision. 

(b)  Title  to  any  personal  property, 
including  supplies  and  materials, 
acquired  with  contract  funds  and  title  to 
any  personal  or  real  property  donated 
for  use  under  a  contract  shall  vest  in  the 
contractor  subject  to  the  condition  that 
in  the  event  of  retrocession  or  recision 
the  Secretary  shall  have  the  option  to 
take  title  to  all  such  property  still  in  use 
or  available  for  use  under  the  contract. 
The  contractor  shall,  upon  request  by 
the  Secretary,  provide  to  the  Secretary  a 
listing  of  all  such  property. 

(c)  The  Secretary  shall  assume  any 
packing,  shipping  or  transportation 
costs  associated  with  the  conveyance  or 
delivery  of  property  to  the  Secretary. 

§  900.513    Federal  quarters. 

(a)  Establishing  rental  rates  and 
related  charges.  Rates  for  Federal, 
contractor  and  grantee  employees  shall 
be  established  in  accordance  with  the 
requirements  of  OMB  Circular  A-45,  as 
amended.  Rates  for  non-Federal,  non- 
contractor  and  non-grantee  occupants 
shall  be  established  in  accordance  with 
OMB  Circular  A-25.  as  amended. 

(b)  Collection  of  rents  and  related 
charges.  (1)  The  Secretary  shall  collect 
rents  and  related  charges  for  quarters 


occupied  by  Federal  employees  through 
payroll  deduction. 

(2)  For  all  quarters  occupied  by 
contractor  employees,  the  contractor 
shall  charge  and  collect  all  rents  and 
related  charges  through  the  use  of  its 
payroll  deduction  system,  at  the 
appropriate  rate  as  established  by  the 
Secretary. 

(3)  Alternate  collection  systems  may 
be  used  to  collect  quarters  fees  from 
non-Federal  and  non-contract  tenants, 
and  whenever  Federal  or  contractor 
assignments  to  quarters  are  of  such 
nature  as  to  preclude  the  use  of  payroll 
deduction. 

(c)  Distribution  and  use  of  rents  and 
related  charges — (1)  Federally  operated 
and  maintained  quarters.  Within  sixty 
(60)  days  of  collection,  the  contractor 
shall  submit  all  rental  collections  to  the 
Secretary. 

(2)  Contractor  operated  and 
maintained  quarters — (i)  Option  1:  All 
contractors  shall  deposit  quarters 
collections  into  a  separate  account. 
These  funds  may  be  expended  only  for 
the  operation  and  maintenance  of  the 
quarters. 

(A)  All  quarters  collections  made  by 
the  Secretary  for  Federal  employees 
occupying  quarters  shall  be  submitted  to 
the  contractor  within  60  days  of  receipt 
by  the  Secretary. 

(B)  All  quarters  collections  and 
accrued  interest  shall  remain  available 
in  the  separate  account  for  quarters 
operation  and  maintenance.  These 
funds  may  not  be  used  for  major 
renovation,  expansion,  replacement  or 
new  quarters  construction  activities. 

(ii)  Option  2:  The  contractor  may 
choose  to  participate  in  the  applicable 
IHS  Area  Quarters  Return  (QR)  Fund,  or 
BIA  agency-wide  fund.  Under  this 
option: 

(A)  The  contractor  shall  collect  all 
rental  amounts  due  from  quarters 
occupied  by  its  employees  and  other 
non-Federal  tenants  permitted  to 
occupy  quarters. 

(B)  The  Secretary  shall  collect  all 
rental  amounts  due  from  quarters 
occupied  by  Federal  employees. 

(C)  All  rental  collections  made  by  the 
Secretary  and  the  contractor  shall  be 
submitted  to  the  appropriate  Area  Office 
or  agency-wide  account  within  60  days 
of  rec^t. 

(D)  Tne  Secretary  and  contractor  shall 
negotiate  an  annual  work  plan  and 
budget  for  the  operations  and 
maintenance  of  the  Federal  quarters. 
The  Secretary  shall,  within  60  days  of 
receipt,  disburse  to  the  contractor  funds 
needed  to  comply  with  the  negotiated 
quarters  work  plan. 

(iii)  The  contractor  shall  submit  to  the 
Secretary  any  requirements  for  major 


renovation,  expansion,  replacement  or 
new  quarters  construction  projects,  for 
legislative  review  and  approval. 

(d)  Management,  operation  and 
maintenance.  The  Secretary  and 
contractor  shall  manage,  operate,  and 
maintain  Federal  quarters  for  which 
they  are  responsible  in  a  safe  and 
sanitary  condition  at  all  times  in 
accordance  with  any  applicable 
Departmental  handbooks  (e.g..  U.S. 
Public  Health  Service  Quarters 
Management  Handbook,  as  amended; 
U.S.  Department  of  Interior  Quarters 
Handbook  (400  DM)).  Exceptions  to  the 
handbook's  provisions  may  be  approved 
by  the  Contracting  Officer  on  an 
individual  basis. 

(e)  Quarters  records  and  accounting. 
(1)  Contractors  responsible  for  the 
operation  and  maintenance  of  quarters 
shall  maintain  quarters  occupancy 
records,  rental  income  receipt  and 
utility  data,  and  any  other  documents 
necessary  to  assure  proper  accounting  of 
quarters  occupancy  and  rental  income. 

(2)  The  contractor  shall  submit  such 
records  to  the  Secretary  at  least  annually 
or  more  frequently  as  specified  in  the 
terms  of  the  contract. 

§900.514    Closure  of  facilities. 

(a)  No  service  hospital  or  other 
outpatient  health  care  facility,  nor  any 
portion  of  such  ho.^pital  or  facility  may 
be  closed  if  the  Secretary  of  HHS  has 
not  submitted  to  the  Congress  at  least 
one  year  prior  to  the  date  such  hospital 
or  facility  (or  portion  thereof)  is 
proposed  to  be  closed,  an  evaluation  of 
the  imp)act  of  such  proposed  closure  as 
required  by  sections  301(b)(1)  and  of 
Public  Law  100-713.  section  105,  25 
U.S.C.  450j. 

(b)  In  accordance  with  section 
301(b)(2)  of  Public  Law  100-713,  the 
provisions  of  paragraph  (a)  of  this 
section  shall  not  apply  to  any  tempxirary 
closures  of  a  facility  or  any  portion  of 

a  facility  if  such  closure  is  necessary  for 
medical,  environmental,  or  safety 
reasons. 

§  900.51 5  Non-IHS  and  non-BIA  funds  to 
renovate  or  modernize  health  care  facilities. 

(a)  Subject  to  prior  approval  of  the 
Secretary  and  in  accordance  with 
applicable  law.  the  Secretary  is 
authorized  to  accept  major  renovation  or 
modernization  by  any  Indian  tribe  of 
any  IHS  or  BIA  facility  or  of  any  other 
Indian  facility  operated  pursuant  to  a. 
contract,  provided  such  renovation  or 
modernization  does  not  obligate  the 
Secretary  to  provide  additional 
employees  or  equipment,  and  has  the 
approval  of  the  Secretary. 

(b)  The  renovation  or  modernization 
using  non-IHS  funds  will  not  be 
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d  if  the  project  would  require 
n  of  IHS  funds  from  a  higher 
facility.  If.  within  20  years  of 
iemization/renovation.  the 
:eases  to  be  used  as  an  IHS 
the  tribe  will  receive  the  prorata 
ng  value  of  the  modernization/ 
on. 

I F — Procurement  Management 

I    Purpose  and  scope. 
Subpart  establishes  the 
m  requirements  for  procurement 
n  tribes  and  tribal  organizations 
tors)  when  procuring  property 
rices  under  self-determination 
s.  Procurement,  for  purposes  of 
part,  includes  both 
racting  and  purchasing. 

!    Procurement  system  standards. 
I  contractors  shall  have 
ment  systems  which  at  a 
m: 

jvide  for  a  review  of  proposed 
ment  to  ensure  compliance  with 
irements  of  this  Subpart  and  to 
e  purchase  of  unnecessary  or 
;ive  items; 

nsider  consolidation  of  items 
of  intergovernmental 
nts,  where  appropriate; 
quire  an  analysis  of  lease  versus 
e  arrangements  and  any  other 
iate  analysis  to  determine  the 
Dnomical  approach; 
sure  proposed  recipients  of 
racts  and  purchase  orders  are 
ible  and  have  the  ability  to 
successfully  and  have  not  been 
led.  debarred,  or  otherwise 
ned  to  be  ineligible  by  the 
Government; 

:lude  a  system  to  ensure  that 
ance  will  be  in  accordance  with 
IS.  conditions  and  specifications 
rocurement; 

quire  that  records  be  maintained 
I  the  history  of  a  procurement, 
onale  for  method  of 
ment.  selection  of  procurement 
lection  of  recipients, 
ractor  and  vendors,  price 
bleness,  and  required 
tions; 

:lude  a  written  code  of 
is  of  conduct  governing 
ance  of  employees  engaged  in 
ction.  award  and  administration 
irement,  addressing  avoidance  of 
s  of  interest  and  penalties  for 
nee  of  gratuities  and  favors; 
sure  that  time  and  material 
racts  will  only  be  used  if  no 
pe  is  suitable  and  the  contractor 
5  a  ceiling  price  that  the 
:or  exceeds  at  its  own  risk, 
ovide  for  settlement  by  the 
or  of  all  contractual  and 


administrative  issues  arising  out  of  a 
procurement.  These  issues  include 
source  selection,  protests,  disputes,  and 
claims. 

(10)  Include  procedures  providing  for 
prompt  disclosure  to  the  Secretary  of 
information  regarding  unresolved  issues 
relating  to  source  selection,  protests, 
disputes,  and  claims. 

(h)  Contractors  shall  procure  property 
'  and  services  in  accordance  with  this 
Subpart,  except  that  at  the  option  of  the 
contractor,  one  of  the  following  may  be 
used: 

(1)  43  CFR  part  12  (Recipients  of  DOI 
contracts);  45  CFR  part  74  (Tribal 
organizations  receiving  DHHS  awards); 
45  CFR  part  92  (Tribes  receiving  DHHS 
awards);  or 

(2)  The  contractor's  procurement 
procedures,  if  such  procedures  meet  the 
requirements  of  either  this  Subpart  or 
the  applicable  regulation  cited  in 
paragraph  (b)(1)  of  this  section. 

(c)  If  one  of  the  above  options  is 
selected  by  a  contractor,  it  must  be 
reflected  in  the  contract  award. 
Contractors  selecting  the  option  in 
paragraph  (b)(2)  of  this  section  must 
provide  a  copy  of  their  procurement 
procedures  to  the  Contracting  Officer  at 
the  time  the  option  is  selected. 

§900.603    Competition. 

Contractors  shall  ensure  that  all 
procurement  are  conducted  in  a  manner 
which  will  maximize  competition. 
Written  selection  procedures  shall  be 
developed  and  followed  to  ensure  that 
all  solicitations: 

(a)  Include  a  clear  and  accurate 
description  of  the  required  item; 

(b)  Not  unduly  restrict  competition; 
and 

(c)  Identify  all  requirements  which 
offerors  must  meet  and  all  factors  that 
will  be  used  in  evaluating  offers. 

§  900.604    Metttods  of  procurement 

(a)  SmaU  purchase  procedures.  Small 
purchase  procedures  are  relatively 
simple  and  informal  procurement 
methods  for  securing  services,  supplies, 
or  other  property  that  do  not  cost  more 
than  $25,000  in  the  aggregate  (or  any 
larger  amount  that  may  subsequently  be 
established  in  the  Federal  Acquisition 
Regulation  after  the  issuance  of  this 
Fart)  or  such  lower  amount  as  may  be 
established  by  the  contractor. 

(b)  Subcontracting.  Subcontracing  is 
required  for  all  procurements  greater 
than  $25,000  or  not  meeting  the 
definition  of  small  purchases. 
Subcontracting  shall  be  accomplished 
either  by  sealed  bids  or  negotiated 
procurement  as  provided  below. 

(l)  Sealed  bids.  The  sealed  bid 
method  requires  pricing  on  a  fixed-price 


basis.  In  order  for  sealed  bidding  to  be 
feasible,  there  must  be  a  complete, 
adequate,  and  realistic  specification  or 
purchase  description;  two  or  more 
responsible  bidders  willing  and  able  to 
compete;  the  procurement  must  lend 
itself  to  a  fixed-price  contract;  and 
selection  of  the  successful  bidder  must 
be  made  on  the  basis  of  price.  At  a 
minimum  sealed  bidding  requires: 

(i)  Public  advertisement  and  opening 
of  bids  at  the  time  and  place  prescribed 
in  the  solicitation; 

(ii)  Solicitation  from  an  adequate 
number  of  known  suppliers  and  clear 
definition  of  the  required  items  or 
services; 

(iii)  Inclusion  of  any  specifications 
and  attachments  and  a  statement  that  a 
fixed-price  award  will  be  made  to  the 
lowest  responsive  and  responsible 
bidder; 

(iv)  Provision  for  the  right  to  reject 
any  or  all  bids  if  there  is  sound 
documented  reason;  and 

(v)  Written  justification  by  the 
contractor  if  an  award  is  to  be  made 
where  only  one  bid  was  received  or  the 
award  will  be  made  to  other  than  the 
apparent  low  bidder. 

(2)  Procurement  by  competitive 
negotiations.  This  method  is  generally 
used  when  conditions  are  not 
appropriate  for  the  use  of  sealed  bids 
because  negotiation  of  technical 
requirements,  price,  or  contract  type  is 
in  order.  Competitive  negotiations  are 
normally  conducted  with  more  than  one 
source  submitting  offers,  and  either  a 
fixed-price  or  cost-reimbursement 
contract  will  be  awarded.  When  using 
this  method,  requests  for  proposals 
must: 

(i)  Be  solicited  from  an  adequate 
number  of  Qualified  sources; 

(ii)  Be  publicized; 

(iii)  Identify  all  evaluation  factors  and 
their  relative  importance;  and 

(iv)  Permit  award(s)  to  the  responsible 
firm(s)  whose  proposal  is  most 
advantageous,  with  price  and  other 
factors  considered. 

(3)  Procurement  by  noncompetitive 
negotiations.  Noncompetitive 
procurement  is  a  form  of  negotiated 
procurement.  If  an  award  is  to  be  made 
without  competition,  the  contractor 
shall  prepare  a  written  justification 
which  shall  be  maintained  as  part  of  the 
procurement  file.  Noncompetitive 
procurement  shall  be  used  only  when  a 
competitive  award  is  infeasible  and  one 
of  the  following  circumstances  applies: 

(i)  The  item  is  available  from  only  one 
source; 

(ii)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation; 
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(iii)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate; 

(iv)  The  estimated  cost  of  the 
purchase  is  less  than  $2,500  or  10%  of 
the  small  purchase  threshold  or  such 
other  lessor  amount  established  by  the 
contractor. 

(4)  Purchases  from  Federal  sources  of 
supply.  Purchases  from  Federal  sources 
of  supply,  as  provided  in  §  900.605,  are 
not  subject  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

(5)  In  any  case  where  a  solicitation 
specifies  a  "brand  name"  product  or 
when  an  award  will  be  made  after  only 
one  offer  is  received  in  response  to  a 
solicitation,  the  contractor  shall  prepare 
a  written  justification  for  the  action 
which  shall  be  maintained  as  part  of  the 
procurement  file. 

§  900.605    Procurement  from  Indian 
organizations,  Indian-owned  economic 
enterprises,  small  and  minority  firms  and 
lat>or  surplus  area  firms. 

(a)  Contractors  shall  give  preference  to 
the  greatest  extent  feasible  to  Indian 
organizations  and  Indian-owned 
economic  enterprises  regardless  of  tribal 
affiliation  in  the  award  of  any 
procurement  entered  into  under  the 
contract,  and  shall  require 
subcontractors  to  give  such  preference 
in  any  lower-tier  awards  (see 

§  900.608(h)).  Indian  preference 
requirements  established  by  the  tribe 
receiving  services  shall  also  apply  to  the 
extent  such  requirements  are  consistent 
with  the  purpose  and  intent  of  this 
section. 

(b)  If  the  contractor  determines  that 
there  is  no  qualified  Indian  organization 
or  Indian-owned  economic  enterprise 
available  to  provide  the  required 
product  or  service,  the  contractor 
should  use  a  small  or  minority  firm 
(which  includes  woman-owned 
business  enterprises)  or  a  labor  surplus 
area  firm,  if  possible. 

(c)  To  ensure  that  potential  qualified 
sources  under  paragraphs  (a)  and  (b)  of 
this  section  are  identified,  the  contractor 
shall  place  such  firms  on  solicitation 
lists,  assure  they  are  solicited  when 
appropriate,  divide  total  requirements 
when  feasible,  establish  delivery 
schedules  which  encourage  their 
participation,  and  shall  require  such 
efforts  by  subcontractors  and  vendors  in 
their  procurement  as  well. 

§  900.606    Cost  and  price  analysis. 

(a)  Contractors  must  establish  the 
reasonableness  of  cost  or  price  for  every 
procurement  action  including 
modifications.  The  method  and  degree 
of  analysis  is  dependent  on  the  facts 
surrounding  the  particular  procurement 
situation. 


(b)  Price  analysis  will  be  used  to 
determine  the  reasonableness  of  the 
proposed  price  when  the  contractor  can 
compare  proposed  prices  in  a 
competitive  process,  can  compare  the 
proposed  price  with  a  catalog  or  market 
price  of  a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  with  prices  set  by  law  or 
regulation,  or  can  use  other  appropriate 
means. 

(c)  Cost  analysis  will  be  performed 
when  the  offeror  is  required  to  submit 
the  elements  of  the  estimated  cost.  A 
cost  analysis  will  also  be  necessary 
when  an  adequate  price  analysis  cannot 
be  performed,  e.g.,  when  price 
competition  is  lacking,  and  for 
noncompetitive  procurement,  including 
change  orders. 

(d)  Contractors  will  negotiate  profit, 
in  fixed-price  procurement,  or  fees,  in 
cost-reimbursable  procurement,  as  a 
separate  element  of  the  price  for  each 
procurement  in  which  there  is  no  price 
competition,  and  in  all  cases  where  cost 
analysis  is  performed. 

(ef  Costs  or  prices  based  on  estimates 
will  be  allowable  only  when  consistent 
with  the  Federal  cost  principles  that  are 
applicable  to  the  type  of  recipient. 

lO  The  cost  plus  a  percentage  of  cost 
method  of  procurement  shall  not  be 
used. 


§  900.607    Awarding  agency  review. 

(a)  Contractors  must  make  available, 
upon  request  of  the  awarding  agency, 
technical  specifications  on  proposed 
procurement  where  the  awarding 
agency  believes  such  review  is  needed 
to  ensure  that  the  item  and/or  service 
specified  is  the  one  being  proposed  for 
purchase.  This  review  generally  will 
take  place  prior  to  the  time  the 
specification  is  incorporated  into  a 
solicitation  document.  However,  if  the 
contractor  desires  to  have  the  review 
accomplished  after  a  solicitation  has 
been  developed,  the  awarding  agency 
may  still  review  the  specifications,  with 
such  review  usually  limited  to  the 
technical  aspects  of  the  proposed 
purchase. 

(b)  Contractors  must,  on  request,  make 
available  for  pre-award  review  by  the 
awarding  agency  procurement 
documents,  such  as  requests  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.,  when: 

(1)  A  contractor's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
section; 

(2)  The  procurement  is  expected  to 
exceed  $25,000  and  is  to  be  awarded 
without  competition  or  only  one  bid  or 
offer  is  received  in  response  to  a 
solicitation; 


(3)  The  procurement,  which  is 
expected  to  exceed  $25,000,  specifies  a 
"brand  name"  product; 

(4)  The  proposed  award  over  $25,000 
is  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement; 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  $25,000. 

(c)  A  contractor  will  be  exempt  from 
the  pre-award  review  in  paragraph  (b)  of 
this  section,  if  the  awarding  agency 
determines  that  its  procurement  systems 
comply  with  the  standards  of  this 
section. 

(1)  A  contractor  may  request  that  its 
procurement  system  be  reviewed  by  the 
awarding  agency  to  determine  whether 
its  system  meets  these  standards  in 
order  for  its  system  to  be  certified. 
Generally,  these  reviews  shall  occur 
where  there  is  a  continuous  high-dollar 
funding,  and  third-party  contracts  are 
awarded  on  a  regular  basis; 

(2)  A  contractor  may  self-certify  its 
procurement  system.  Such  self- 
certification  shall  not  limit  the  awarding 
agency's  right  to  survey  the  system. 
Under  a  self-certification  procedure, 
awarding  agencies  may  wish  to  rely 
upon  written  assurances  from  the 

"^contractor  that  it  is  complying  with 
these  standards.  A  contractor  will  cite 
specific  procedures,  regulations, 
standards,  etc.,  as  being  in  compliance 
with  these  requirements  and  have  its 
system  available  for  review. 


§  900.608    Procurement  award  provisions. 

Procurement  awards  must,  at  a 
minimum,  include  the  following 
provisions: 

(a)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
subcontractors  violate  or  breach  contract 
terms,  and  appropriate  sanctions  and 
penalties.  This  affects  all  procurement 
other  than  small  purchases. 

(b)  Termination  for  cause  and  for 
convenience  by  the  contractor  including 
the  manner  by  which  it  will  be  effected 
and  the  basis  for  settlement.  This  affects 
all  procurement  other  than  small 
purchases. 

(c)  Compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  Department  of  Labor 
regulations,  29  CFR  part  3.  This  affects 
all  contracts  for  construction  or  repair. 

(d)  Compliance  with  sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330)  as  supplemented  by  Department  of 
Labor  regulations,  29  CFR  part  5.  This 
affects  construction  subcontracts  in 
excess  of  $2,000  and  in  excess  of  $2,500 
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r  subcontracts  which  invoive  the 
meat  of  mechaoics  or  laborers. 
le  Secretary's  requirements  jsid 
ons  pertaining  (o  reporting, 
'etention  and  access  to  records 
121  and  900.204). 

e  Secretary' 's  requirements  and 
ons  pertaining  to  patent  rights 
iped  to  any  discovery  or 
)n  urhich  arises  or  is  developed 
ourse  of  or  under  such 
Fact  and  requirements  and 
ons  with  respect  to  copyrights 
its  in  data. 

impliaiKS  with  the  Wakh- 
Pubiic  Contracts  Act  (41  U.S.C 
including  the  prohibition  from 
inj?  convict  labor  in  the 
ance  of  the  subcontract.  This 
my  subcontract  lor  the 
cture  or  furnishing  ci  materials, 
i,  articles,  and  equipment. 
le  requirfJinent  to  give  preference 
Bed  Indian  organizations  and 
ywned  economic  enterprises  in 
rd  of  any  lower  tier  procurement 
fnt  with  the  efficient 
ance  of  the  subcontract, 
e  requirement  to  give  preference 
ns  in  training  and  employment 
ded  in  §900.115,  Indian 
ice  in  Training  and 
ment 

lal  Opportunity  and  Qvil 
Notice  of  the  requirement  to 
,  subject  to  the  provisions  in 
3b  (ij  of  this  section,  equal 
nity  as  provided  in  §900.116, 
pportunity  and  Qvil  Rights. 
vis-Bacon  Wage  and  Labor 
ds  (40  U.S.C  276(aK2a-7).  All 
and  BMchanics  employed  by 
ractors,  in  the  construction, 
m,  or  repair  of  buildings  or  other 
i  in  connection  with  contracts 
Its  under  this  part  shall  be  paid 
ot  less  than  those  oo  similao' 
rtion  in  the  locality  as 
aed  by  the  Secretary  of  Labor  in 
rKe  with  the  Davis-Bacon  Act  of 
,  1931,  as  amended  and  as 
lented  by  regulations  under  29 
t  5.  This  affects  ail  construction 
ment  and  grants  exceeding 

)    Federal  sources  of  supply. 

htion  to  those  sources  specified 
:ontractors  are  authorized  to 
ources  of  supply  used  by  the 
y  to  the  ext«it  agreed  lo  by  such 
Contractors  are  authorized  to 
he  PHS  Supply  Center  at  Perry 
[aryland,  and  the  GSA's  supply 
for  personal  property  and 
i  that  am  to  be  used  in  the 
ance  of  the  contract 


SSOaeiO   OiscouRted  eervlces. 

Contractors  are  considered  co^- 
reimburseraent  contractors  for  purposes 
of  CSA  buUetins  vrhich  provide  such 
contractors  access  to  Federal 
Govemnent  rates  or  discounts,  e^ 
contract  air  carriers,  fer  use  in  the 
performance  of  the  contract. 

Subpart  G — (Reserved 

Subpart  H — Appeals,  Disputes  and 
Equal  Access  to  Justice  Act 

%  900.801    Appeals  process. 

This  subpart  applies  to  appeals  and 
disputes  arising  from  contracts,  grants 
used  in  lieu  of  contracts,  cooperative 
agreements,  and  discretionary  grants 
awarded  by  the  Secretary  pursuant  to 
the  Act 


$900,002 
Servtee. 


Appeets  pfocess   inulan  t  lealth 


(a)  Appeak  of  funding  allocations. 
Determination  of  amounts  allocated 
under  section  106  of  the  Act  and 
§  900.108  of  these  regulations  for  initial 
contracts,  contract  modiBcations,  or 
contract  renewals  including  annual 
funding  negotiations  under  section 
105(c)(2),  shall  be  siibject  exclusively  to 
the  appeals  procedures  set  forth  below: 

(1)  The  determination  of  contract 
award  amounts  shall  be  based  upon 
section  106  of  the  Act  or  §  900. 108  of 
these  regulations  and  not  on  the 
declination  criteria  in  section  102  of  the 
Act. 

(2)  Review  of  the  agency's  funding 
allocation  shall  be  limited  to  whether 
the  amount  allocated  was  pr(^>erly 
determined  under  existing  IHS 
allocation  processes  whether  formal  or 
informal. 

(3)  On  being  noticed  by  the 
appropriate  approving  official  that, 
based  on  allocation  made  pursuant  to 
the  IHS  allocation  process,  funds  are  not 
available  to  finance  the  program  or 
portion  thereof  at  the  level  requested, 
the  t.nbal  organization  may,  within 
thirty  (30)  days  after  receipt  of  such 
notice,  request  a  conference  under  (c)  oi 
this  section  or  file  a  written  appeal  to 
the  Contract  Funding  Appeals  Board 
(FAB/Board).  The  written  appeal  should 
address  why  the  tribe  believes  the 
allocation  processes  were  not  accurately 
applied  and  may  request  a  hearing 
before  the  Board.  The  FAB  shall 
consider  such  an  appeal,  conduct  any 
requested  hearing  thereon,  and 
recommend  a  decision  to  the  Director, 
IHS,  or  the  Director's  representative, 
whose  decision  shall  be  finaL 

(4)  If  a  hearing  is  requested,  it  will  be 
conducted  within  thirty  (30)  calendar 
days  from  receipt  of  the  written  request 


for  a  hearing  or  at  such  iaier  time  as  may 
be  agreed  upon,  and  the  notice  of 

hearing  shall  specify  in  writing  the  date. 
time,  place,  and  purpose  of  the  hearing. 

(5)  The  decision  of  the  Director.  IHS. 
or  the  Director's  representative,  on  the 
appeals  will  be  rendered  within  15 
calendar  days  from  the  date  of  receipt  of 
the  Board's  recommendation  by  the 
Director,  IHS. 

(6)  The  FAB  dull  be  composed  of  five 
members  appointed  by  the  Director, 
IHS,  one  of  whom  shall  be  desifptated  to 
serve  as  Chairman.  For  purposes  of 
recommending  a  decision,  a  quorum 
shall  consist  c^  the  Chairman  and  not 
less  than  two  other  Board  members. 

(b)  Appealable  decisions  other  than 
funding  allocations.  The  following 
decisions  shall  be  subject  to  the  appeals 
procedures  set  forth  below: 

(1)  Declination  to  make  amend  or 
modify  an  award  under  section  102(a)(2) 
of  the  Act.  or  those  applicable  activities 
under  section  103(b)  of  the  AcL 

(2)  Rescission  of  the  award  and 
reassuiaplian  of  the  program  award 
under  section  109  of  the  Act. 

(3)  Denial  of  mature  contract  status. 

(4)  Whether  the  tribe  or  tribal 
organization  has  the  required 
resolutions  of  approval  bom  the  tribes 
it  proposed  to  serve  under  §  900.203. 
under  section  4(e)  of  the  Act;  and 

(5)  Whether  the  activity  is  contractihle 
under  §  900.106.  pursuant  to  section 
102(a)(1)  of  the  Act 

(6)  Declination  of  construction 
contracts  under  Subpart  J  shall  be 
conHned  to  the  issue  of  whether  the 
proposal  meets  the  requirements  of  the 
RFP.  Disputes  dealing  with  modification 
and  change  orders  of  construction 
contracts  shall  be  governed  by 

§  900.805. 

(c)  Grant  appeals  under  subpart  L 
HHS  grants  awarded  under  subpart  L 
are  subject  to  the  apjseal  procedures  for 
disputes  of  certain  post-award  adverse 
determinations.  Those  appeal 
procedures  are  located  at  42  CFR  part 
50,  subpart  D  and  45  CFR  part  16. 

(d)  Informal  conference.  (1)  Within  30 
days  of  receipt  of  an  appealable 
decision,  an  Indian  tribe  or  tribal 
organization  may: 

(i)  Request  an  inforraai  conference 
under  this  section  (the  purpose  of  an 
informal  conference  is  to  attempt  lo 
resolve  issues  expeditiously  and 
without  the  need  for  a  formal  h«aring  ) 
or 

(ii)  Appeal  the  deciunn  urHter 
§900.802  (a)  or  (b) 

(2)  If  the  Indian  Irilte  or  tribal 
organization  wishes  an  in  formal 
confierenoe.  it  shall  file  its  request  ui  ih« 
office  of  the  official  who  rendered  the 
decision.  The  date  of  filing  shall  be  ihr 


m 
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date  of  receipt  by  or  the  date  of  personal 
delivery. 

(3)  The  informal  conference  will  be 
conducted  by  a  designated 
representative  of  the  Director,  IHS.  With 
respect  to  program  division  issues 
described  in  §900.107  of  these 
regulations,  all  affected  tribes  shall  be 
notified  of  the  conference  and  given  an 
opportunity  to  be  parties.  The  informal 
conference  will  be  held  within  30  days 
of  the  date  the  request  was  received  or 
at  such  other  time  as  may  be  agreed 
upon  and,  to  the  extent  feasible,  shall  be 
held  at  the  office  of  the  requesting 
Indian  tribe  or  tribal  organization.  If  the 
meeting  is  more  than  50  miles  from  the 
office  of  the  tribal  organization,  the 
Secretary  will  authorize  payment  of 
transportation  costs  and  per  diem  to 
allow  adequate  representation  of  the 
parties.  Individuals  making 
presentations  must  be  either  authorized 
representatives  of  the  Director,  IHS,  or 
of  the  other  parties. 

(4)  The  official  who  conducted  the 
informal  conference  shall  prepare  a 
report  summarizing  the  results  of  the 
conference  and  a  recommended 
decision  and  mail  it  to  the  parties 
within  10  calendar  days  of  the 
conference. 

(5)  Within  30  days  of  its  receipt  of  the 
informal  conference  report  and 
recommended  decision,  the  Indian  tribe 
or  tribal  organization  may  file  an  appeal 
under  §  900.802  (a)  or  (b).  If  such  an 
appeal  is  not  filed,  the  recommended 
decision  shall  become  final. 

(e)  Notice  of  appeal  under 
§  900.802(b).  (1)  An  Indian  tribe  or  tribal 
organization  may  file  an  appeal  under 
paragraphs  (b)  (1)  through  (5)  of  this 
section  by  filing  a  notice  of  appeal  with 
the  Departmental  Appeals  Board,  Civil 
Remedies  Division,  room  637-D. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
within  30  days  of  its  receipt  of  the 
decision  being  appealed  or  informal 
conference  recommended  decision.  The 
date  of  filing  the  notice  of  appeal  is  the 
date  of  mailing  or  the  date  of  personal 
delivery  to  the  Board.  The  Indian  tribe 
or  tribal  organization  shall  serve  copies 
of  its  notice  of  appeal  to  the  Director, 
IHS  and  on  the  official  whose  decision 
is  being  appealed,  and  shall  certify  to 
the  Board  that  it  has  done  so. 

(2)  The  Director,  IHS,  shall  be  a  party 
to  all  appeals  filed  with  the  Board  from 
decisions  made  in  the  IHS.  With  respect 
to  program  division  issues  described  in 
§  900.107  of  these  regulations,  all 
affected  tribes  shall  be  notified  of  the 
hearing  date  and  given  an  opportunity 
to  be  parties  to  the  appeal. 

(3)  The  notice  of  app)eal  shall  contain 
a  statement  explaining  why  the  Indian 


tribe  or  tribal  organization  believes  the 
decision  or  report  appealed  from  is  in 
error  and  identifying  the  issues 
involved. 

(4)  A  notice  of  appeal  that  is  not 
timely  filed  or  does  not  contain  the 
explanation  required  by  paragraph  (e)(3) 
of  this  section  will  be  dismissed  for  lack 
of  jurisdiction. 

(i)  If  an  Indian  tribe  or  tribal 
organization  requests  an  extension  of 
time  to  file  its  notice  of  appeal,  prior  to 
expiration  of  the  specified  time  period, 
the  request  must  be  made  in  writing  and 
good  cause  shown  as  to  why  a  notice  of 
appeal  caiuiot  be  filed  within  the  time 
period. 

(ii)  If  an  Indian  tribe  or  tribal 
organization,  after  the  time  period  for 
filing  an  appeal  has  expired,  requests 
additional  time  to  file  a  notice  of  appeal, 
a  request  for  extension  of  time  must  be 
in  writing  and  good  cause  shown  why 
the  notice  of  appeal  was  not  filed  within 
the  stated  time  period.  An  extension 
may  be  granted  if  good  cause  is  shown. 

(f)  Initial  determination  by  the  Board. 
(1)  Within  five  days  of  its  receipt  of  the 
tribal  organization's  notice  of  appeal, 
the  Board  will  determine  whether  the 
appeal  is  within  the  scope  of  paragraph 
(b)  of  this  section  and  so  notify  the 
parties  provided  that,  if  the  Board  is 
unable  to  make  a  determination  from 
the  information  included  in  the  notice 
of  appeal,  the  Board  may  request 
additional  statements  from  the  tribe  or 
tribal  organization  and  IHS.  If  additional 
statements  are  required,  the  Board  will 
make  a  determination  within  five  days 
of  its  receipt  of  the  statements.  If  the 
Board  determines  that  the  appeal  is 
within  the  scope  of  paragraphs  (b)  (1) 
and  (2)  of  this  section,  the  hearing  will 
be  conducted  in  accordance  with 
paragraph  (g)  of  this  section.  If  the 
Board  determines  that  the  appeal  is 
within  the  scope  of  paragraphs  (b)  (3) 
through  (5)  of  this  section,  ^e  Board 
may  make  a  determination  from  the 
information  included  in  the  notice  of 
appeal  and  any  additional  statements 
received  from  the  tribal  organization 
and  the  Agency,  or  conduct  a  hearing 
under  paragraph  (g)  of  this  section  if  a 
material  fact  is  at  issue. 

(2)  If  the  appeal  involves  emergency 
reassumption  issues,  the  hearing  will  be 
conducted  in  accordance  with 
paragraph  (j)  of  this  section. 

(g)  Appeals  where  hearing  is  required. 
(1)  Any  required  hearing  will  be 
convened  within  45  days  of  the  Board's 
determination  under  paragraph  (f)(1)  of 
this  section,  or  as  otherwise  ordered  by 
the  Board.  At  least  15  days  prior  to  the 
hearing,  the  Director,  IHS  or  the 
Director's  representative  shall  file  and 
serve  on  the  opposing  parties  an  answer 


to  the  notice  of  appeal.  If  the  hearing  is 
more  than  50  miles  from  the  Indian 
tribe's  or  tribal  organization's  office,  the 
Secretary  will  authorize  payment  of 
transportation  costs  and  per  diem  to 
allow  adequate  representation  of  the 
Indian  tribe  or  tribal  organization.  The 
IHS  will,  at  the  request  of  the 
Administrative  Law  Judge  (ALJ),  render 
whatever  assistance  is  necessary  in 
making  arrangements  for  the  formal 
hearing. 

(2)  The  hearing  will  be  conducted  by 
an  ALJ  appointed  under  5  U.S.C.  3105. 
The  hearing  will  be  conducted  in 
accordance  with  the  Administrative 
Procedure  Act.  5  U.S.C.  554.  The  Indian 
tribe  or  tribal  organization  and  the 
Director,  IHS,  will  be  afforded  the 
following  rights: 

(i)  The  right  to  be  represented  by 
counsel. 

(ii)  The  right  to  have  the  DHHS 
provide  witnesses  who  are  capable  of 
giving  testimony  on  the  issues. 

(iii)  The  right  to  cross  examine 
witnesses. 

(iv)  The  right  to  produce  oral  and 
documentary  evidence. 

(v)  The  right  to  require  testimony 
under  oath  and  the  production  of 
documents  by  subpoena  both  at 
hearings  and  depositions. 

(vi)  The  right  to  a  copy  of  the 
transcript  of  the  hearing  and  all 
documentary  evidence  introduced. 

(vii)  All  other  rights  afforded  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
554;  and 

(viii)  The  right  to  take  depositions, 
demand  production  of  documents  and 
serve  interrogatories. 

(h)  Representation  of  IHS  issues.  The 
IHS  will  be  represented  at  hearings  by 
the  Public  Health  Division  of  the  Office 
of  the  General  Counsel.  DHHS,  and/or 
the  DHHS  Regional  Attorneys  Offices. 

(i)  Decisions  on  IHS  issues.  Within  30 
days  after  conclusion  of  the  formal 
hearing,  under  paragraph  (b)  of  this 
section,  the  ALJ  shall  prepare  and  issue 
to  the  parties  a  recommended  decision 
containing  findings  of  fact  and 
conclusion  of  law  on  all  the  issues,  and 
obtain  receipt  for  delivery.  Within  15 
days  of  the  ALJ's  decision,  any  party 
may  file  exceptions  or  other  comments 
on  the  recommended  decision  with  the 
Assistant  Secretary  for  Health  (ASH)  or 
ASH's  designee  in  the  OASH.  Any  such 
exceptions  must  be  precise  and 
supported  by  specific  citations  to  the 
record.  The  recommended  decision 
shall  become  final  within  20  calendar 
days  after  the  close  of  the  foregoing 
comment  period  unless  the  ASH 
modifies  or  reverses  the  decision.  In 
reviewing  the  recommended  decision, 
the  ASH  may  consider  and  determine 
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properly  presented,  including 
:  of  law  and  policy.  Where  it  is 
lat  erroneous  findings  of  fact 
1  made  by  the  ALJ,  the  review 
imited  to  determining  whether 
i  discloses  that  the  findings  are 
i  by  substantial  evidence.  Any 
sion  by  the  ASH  or  the  ASH's 
ative  shall  be  in  writing,  shall 
le  findings  of  fact  or 
>ns  of  law  that  are  modified  or 
and  shall  give  reasons  for  such 
ion  or  reversaL  This  is  the 
linistrative  decision. 

ring  in  the  case  of  emergency 
*tJon.  (1)  Where  the  Area 
>ives  notice  to  a  tribal 
ion  that  he/she  intends 
ely  to  rescind  a  contract  or 
resume  control  or  operation  of 
1  activity  or  service,  he/she 
le  same  time  notify  the 
tntai  Appeals  Board,  who  shall 
n  AL)  to  hold  a  hearing  within 
T  such  later  date  as  the  tribal 
icn  may  approve.  The  hearing 
londucled  pursuant  to 
1  (g)  of  this  section.  Within  25 
days  after  conclusion  of  the 
•aring.  the  ALJ  shall  prepare 
I  a  recommended  decision, 
ig  findings  of  fact  and 
>ns  of  law  and  obtain  receipt  of 
to  the  parties.  Within  10  days 
ipt  of  the  recommended 
of  the  ALJ,  any  party  may  file 
IS  or  other  comments  on  the 
nded  decision  with  the 
IHS.  Any  such  exce]^ons 
}recise  and  supported  by 
stations  to  the  record. 

!  recommended  decision  shall 
inal  15  calendar  days  after  the 
he  foregoing  comment  period 
e  ASH  or  his/her  representative 
cr  reverses  the  decision.  In  his 
f  the  recommended  decision, 
may  consider  and  determine 
;  properly  presented,  including 
;  of  law  anid  policy.  Where  it  is 
lat  erroneous  findings  of  fact 
n  made  by  the  ALJ,  review  shall 
d  to  determining  whether  the 
^closes  that  the  findings  are 
d  by  substantial  evidence.  Any 
ision  by  the  ASH  or  his/her 
Lative  shall  t>e  in  writing,  shall 
he  findings  of  £act  or 
9ns  of  law  that  are  modified  or 
,  and  shall  give  reasons  for  such 
tion  or  reversal.  This  is  the 
linistrative  decision. 

lending  appeal  shall  not  affect 
tute  a  barrier  to  the  negotiation 
of  a  pending  contract 


§90a803    Appeals  Process— Oepartmant 
of  the  Interior. 

(a)  Appealable  decisions.  The 
following  decisions  shall  be  subject  to 
the  appeals  procedures  set  forth  below: 

(1)  Declination  to  make,  amend  or 
modify  an  award  pursuant  to  section 
102  of  the /U± 

(2)  The  determination  of  contract, 
contract  modification,  or  contract 
renewal  award  amounts  under  section 
106  of  the  Act  and  §  900.108  of  these 
regulations. 

(3)  Decisions  relating  to  the 
contractibility  of  a  program  under 
section  102(aKl)  of  the  Act  and 

§  900.106  of  these  regulations. 

(4)  Recision  and  reassumption  of 
awards  pursuant  to  section  109  of  the 
Act. 

(5)  Denial  of  mature  contract  status. 

(6)  Decisions  relating  to  the  validity  of 
required  tribal  resolutions  under  section 
4(e)  of  the  Act  and  §  900.202  of  these 
regulations. 

(7)  Decisions  relating  to  the  award  of 
discretionary  grants  under  subpart  L  of 
these  regulations. 

(8)  All  other  appealable  preaward 
decisions  by  a  Federal  official  as 
specified  in  these  regulations,  except  for 
denials  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552,  which 
may  be  appealed  under  43  CFR  part  2. 

(b)  Decision  statements  An  Official 
who  renders  an  appealable  decision 
shall  include  the  following  statement  in 
the  decision: 

(Within  30  days  of  the  receipt  of  this 
decision,  you  may  request  an  infonnal 
conference  under  25  CFR  900.803(c).  or 
appeal  this  decision  under  25  CFR 
900.803(d).  Should  you  decide  to  appeal  this 
decision  to  the  Interior  Board  of  Indian 
Appeals  (IBIA)  under  25  CFR  900.803(d),  you 
may  request  a  hearing  on  the  record.  The 
IBIA.  or  Ad  Hoc  Board  to  whom  this  appeal 
may  be  referred,  will  determine  whether  you 
are  entitled  to  such  a  hearing  under  25  CFR 
900.803(e).  Failure  to  request  a  hearing  on 
the  record  will  be  considered  a  waiver  of  any 
right  you  may  have  to  such  a  hearing.  An 
appeal  to  the  IBIA  under  25  CFR  900.803(d) 
must  be  &led  with  the  IBIA  at  the  following 
address:  Board  of  Indian  Appeals,  U.S. 
Depwrtment  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.) 

(c)  Informal  conference.  The  purpose 
of  an  informal  conference  is  to  attempt 
to  resolve  issues  expeditiously  and 
without  the  need  for  a  formal  bearing. 

(1)  Within  30  days  of  its  receipt  of  an 
appealable  decision,  an  Indian  tribe  or 
tribal  organization  may: 

(i)  Request  an  informal  conference 
under  this  paragraph;  or 

(ii)  Appeal  the  decision  under 
paragraph  (d)  of  this  section. 

(2)  If  the  Indian  tribe  or  tribal 
oiganization  requests  an  informal 


conference,  it  shall  file  its  request  in  the 
office  of  the  official  who  rendered  the 
decision.  The  date  of  filing  shall  be  the 
date  of  mailing  or  the  date  of  personal 
delivery  to  such  official's  office. 

(3)  The  informal  conference  will  be 
conducted  by  the  Secretary  or  by  the 
Secretary's  designated  representative. 
The  informal  conference  will  be  held 
within  30  days  of  the  date  the  request 
was  filed  or  at  such  time  as  may  be 
agreed  upon  and  to  the  extent  feasible 
shall  be  held  at  the  office  of  the  Indian 
tribe  or  tribal  organization.  If  the 
meeting  is  more  than  50  miles  from  the 
office  of  the  tribal  organization,  the 
Secretary  will  authorize  payment  of 
transportation  costs  and  per  diem  to 
allow  adequate  representation  of  the 
Indian  tribe  or  tribal  organization. 
Interested  parties  entitled  to  present 
their  positions  shall  be  limited  to 
authorized  representatives  pf  the 
Secretary  and  the  Indian  tribe  or  tribal 
organization. 

(4)  The  official  who  conducted  the 
informal  conference  shall  prepare  a 
report  summarizing  the  results  of  the 
conference  and  a  recommended 
decision,  and  mail  it  to  the  Indian  tribe 
or  tribal  organization  within  10  days  of 
the  conference.  The  recommended 
decision  shall  include  the  following 
statement: 

Within  30  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
appeal  with  the  IBIA  under  25  CFR 
900.803(d).  You  may  request  a  hearing  on  the 
record.  The  IBIA  or  Ad  Hoc  Board  to  whom 
this  apfteai  has  t)een  referred,  will  determine, 
whether  you  are  entitled  to  such  a  hearing 
under  25  CFR  900.803(e).  Failure  to  request 
a  hearing  oa  the  record  will  be  considered  a 
waivei'  of  any  right  you  may  have  to  such  a 
hearing.  An  appeal  to  the  IBIA  under  25  CFR, 
900.803(d)  must  be  filed  with  the  iBlA  at  the 
following  address:  Board  of  Indian  Appeals, 
U.S.  Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

(5)  Within  30  days  of  the  receipt  of 
the  informal  conference  report  and 
recommended  decision,  the  Indian  tribe 
or  tribal  organization  may  file  an  appeal 
under  paragraph  (d)  of  this  section.  If 
such  an  appeal  is  not  filed,  the 
recommended  decision  shall  become 
final. 

(d)  Notice  of  appeal.  (1)  An  Indian 
tribe  or  tribal  organization  may  file  an 
appeal  under  paragraphs  (cKl)  or  (c)(5) 
of  this  section  by  filing  a  notice  of 
appeal  with  the  Board  of  Indian 
Appeals,  U.S.  Department  of  the 
Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203,  within  30 
days  of  its  receipt  of  the  decision  being 
appealed  or  informal  conference 
recommended  decision.  The  date  of 
filing  the  notice  of  appeal  is  the  date  of 
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mailing  or  the  date  of  personal  delivery 
to  the  Board.  The  Indian  tribe  or  tribal 
organization  shall  serve  copies  of  its 
notice  of  appeal  on  the  Secretary  and  on 
the  official  whose  decision  is  being 
appealed,  and  shall  certify  to  the  Board 
that  it  has  done  so.  The  Secretary  shall 
be  a  party  to  ail  appeals  filed  within  the 
Board  of  Indian  Appeals. 

(2)  The  notice  of  appeal  shall  contain 
a  statement  explaining  why  the  Indian 
tribe  or  tribal  organization  believes  the 
decision  or  report  appealed  from  is  in 
error  and  identifying  the  issues 
involved.  The  notice  of  appeal  shall 
indicate  whether  the  tribe  or  tribal 
organization  wishes  a  hearing  on  the 
record.  Failure  to  request  such  a  hearing 
will  be  considered  a  waiver  of  the  tribe's 
or  tribal  organization's  right  to  such  a 
hearing  and  will  result  in  appeal 
proceedings  without  any  evidentiary 
hearing  unless  the  Board  of  Indian 
Appeals  or  Ad  Hoc  Board  determines 
that  such  a  hearing  is  necessary. 

(e)  Initial  determinations  by  the  Board 
of  Indian  Appeals  or  Ad  Hoc  Appeals 
Board.  (1)  Appeals  from  decisions  of 
BIA  officials. 

(i)  Within  5  days  of  its  receipt  of  the 
tribe's  or  tribal  organ izations's  notice  of 
appeal,  the  Board  of  Indian  Appeals  will 
determine  whether  the  appeal  is  within 
the  scope  of  paragraphs  (a)  (1)  through 
(4)  of  this  section  provided  that,  if  the 
Board  is  unable  to  make  a  determination 
from  the  information  included  in  the 
notice  of  appeal,  the  Board  may  request 
additional  statements  from  the  tribal 
organization  and  the  appropriate 
Federal  agency.  If  additional  statements 
are  required,  the  Board  will  make  a 
determination  within  5  days  of  its 
receipt  of  the  statements. 

(ii)  If  the  Board  of  Indian  Appeals 
determines  that  an  appeal  is  within  the 
scope  of  paragraphs  (a)  (5)  through  (8) 
of  (his  section,  it  will  request  the 
administrative  record  under  43  CFR 
4.335.  The  Board  will  notify  the  parties 
that  the  appeal  will  be  considered  under 
the  regulations  at  43  CFR  part  4,  subpart 
D,  except  that  the  case  will  be  docketed 
immediately  without  consideration  of 
the  20  day  period  set  forth  in  43  CFR 
4.336. 

(2)  Appeals  from  decisions  of  DOI 
officials  other  than  officials  of  the  BIA. 

(i)  Immediately  upon  receipt  of  an 
appeal,  the  Board  of  Indian  Appeals  will 
refer  it  to  the  Director.  Office  of 
Hearings  and  Appeals,  if  it  appeals  a 
decision  of  a  DOI  official  other  than  an 
official  of  the  BIA. 

(ii)  Within  4  days  of  referral  by  the 
Board  of  Indian  Appeals,  the  Director 
will  appoint  an  Ad  Hoc  Board  to  hear 
the  appeal. 


(iii)  The  Ad  Hoc  Appeals  Board  will 
follow  the  procedures  in  this  Subpart 
and  the  procedures  of  the  Board  of 
Indian  Appeals  in  43  CFR  part  4, 
subpart  D,  as  modified  by  this  Subpart 

(iv)  Within  5  days  of  appointment  by 
the  Director,  the  Ad  Hoc  Appeals  Board 
will  determine  whether  the  appeal  is 
within  the  scope  of  paragraphs  (a)  (1) 
through  (4)  of  this  section  provided  that, 
if  the  Board  is  unable  to  make  a 
determination  from  the  information 
included  in  the  notice  of  appeal,  the 
Board  may  request  additional 
statements  from  the  tribal  organization 
and  the  appropriate  official  of  the  DOI. 
If  additional  statements  are  required,  the 
Board  will  make  a  determination  within 
5  days  of  its  receipt  of  the  statements. 

(v)  If  the  Ad  Hoc  Appeals  Board 
determines  that  an  appeal  is  urithin  the 
scope  of  paragraphs  (a)  (5)  through  (8) 
of  this  section,  it  will  request  the 
administrative  record  under  43  CFR 
4.335.  The  Ad  Hoc  Appeals  Board  will 
notify  the  parties  that  the  appeal  will  be 
considered  in  accordance  with  the 
Board  of  Indian  Appeals'  regulations  at 
43  CFR  part  4,  subpart  D,  except  that  the 
case  will  be  docketed  immediately 
without  consideration  of  the  20  day 
period  set  forth  in  43  CFR  4.336. 

(0  Appeals  where  hearing  is  required. 
(1)  If  the  Board  of  Indian  Appeals  or  Ad 
Hoc  Appeals  Board  determines  that  the 
appeal  is  within  the  scope  of  paragraphs 
(a)  (1)  through  (4)  of  this  section  and  a 
hearing  has  been  requested,  except  for 
emergency  reassumption  appeals 
handled  under  paragraph  (g)  of  this 
section,  it  will  refer  the  appeal  to  the 
Hearings  Division  of  the  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  for  a  bearing  under  43 
CFR  4.337(a). 

(2)  The  hearing  will  be  convened 
within  45  days  of  the  Board's  referral,  or 
on  such  date  as  agreed  upon  by  the 
parties  or  as  ordered  by  the  ALJ.  At  least 
15  days  prior  to  the  hearing,  the 
Secretary  shall  file  and  serve  on  the 
Indian  tribe  or  tribal  organization  an 
answer  to  the  notice  of  appeal.  If  the 
hearing  is  more  than  50  miles  from  the 
Indian  tribe's  or  tribal  organization's 
office,  the  Secretary  will  authorize 
payment  of  transportation  costs  and  per 
diem  to  allow  adequate  representation 
of  the  Indian  tribe  or  tribal  organization. 
The  Secretary  will,  at  the  request  of  the 
ALJ,  render  whatever  assistance  is 
necessary  in  making  arrangements  for 
the  formal  hearing. 

(3)  The  hearing  will  be  conducted  in 
accordance  with  the  Administrative 
Procedure  Act,  5  U.S.C  554.  The  Indian 
tribe  or  tribal  organization  and  the 
Secretary  will  be  afforded  the  following 
rights: 


(i)  The  right  to  be  represented  by 
counsel; 

(ii)  The  right  to  have  the  Secretary 
provide  witnesses  who  are  capable  of 
giving  testimony  on  the  issues; 

(iiij  The  right  to  cross  examine 
witnesses; 

(iv)  The  rigirt  to  produce  oral  and 
documentary  evidence: 

(v)  The  right  to  require  testimony 
under  oath  and  the  production  of 
documoits  by  subpoena  both  at 
hearings  and  depositions; 

(vi)  The  right  to  «  copy  of  the 
transcript  of  the  hearing  and  all 
documentary  evidence  introduced; 

(vii)  The  right  to  take  depositions, 
demand  production  of  documents  and 
serve  interrogatories;  and 

(viii)  All  otner  rights  afforded  by  the 
Administrative  Procedure  Act.  5  U.S.C 
554. 

(4)  The  ALf  shall  prepare  a 
recommended  decision,  in  accordance 
with  43  CFR  4.338,  within  30  days  of 
the  conclusion  of  the  hearing. 

(5)  In  accordance  with  43  CFR  4.339. 
within  30  days  after  receipt  of  the 
recommended  decision  of  the  ALJ,  any 
party  may  file  exceptions  or  other 
comments  on  the  decision  with  the 
Board  of  Indian  Appeals  or  Ad  Hoc 
Appeals  Board. 

(6)  The  Board  of  Indian  Appeals  or  Ad 
Hoc  Appeals  Board  will  issue  a  decision 
within  15  days  of  receipt  of  statements 
from  both  parties  to  the  appeals  or  with 
60  days  of  the  hearing,  whichever  comes 
first.  The  Board's  decision  shall  be  final 
for  the  Department,  subject  to  43  CFR 
4.5. 

(g)  Hearing  in  the  case  of  emergency 
reassumption.  When  the  Secretary  gives 
notice  to  a  tribe  or  tribal  organization 
that  the  Secretary  intends  to 
immediately  rescind  a  contract  or  grant 
and  resume  control  or  operation  of  a 
program,  activity  or  service,  the 
Secretary  shall  at  the  same  time  notify 
the  Deputy  Director,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of  the 
Interior,  4015  Wilson  Boulevard, 
Arlington,  Virginia,  22203  who  shall 
appoint  an  ALJ  to  hold  a  hearing  within 
10  days  or  such  later  date  as  the  tribal 
organization  may  approve.  The  hearing 
shall  be  conducted  under  paragraph 
(0(3)  of  this  section.  Within  30  calendar 
days  after  the  conclusion  of  the  formal 
hearing,  the  ALJ  shall  prepare  and  issue 
a  decision  containing  findings  of  fact 
and  conclusions  of  law.  and  shall 
transmit  the  decision  to  the  parties  by 
Certified  Mail.  Return  Receipt 
Requested.  The  ALJ's  decision  shall  be 
final,  unless  appealed  to  the  Board  of 
Indian  Appeals  under  43  CFR  part  4, 
subpart  D.  If  the  initial  decision  in  an 
appeal  under  this  paragraph  was  made 
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Contracting  Officer  by  the  contracting 
official  designated  under  §  900.307,  if  it 
is  disputed  either  as  a  liability  or 
amount  or  is  not  acted  upon  in  a 
reasonable  lime. 

(2)  Indian  tribes'  or  tribal 
organizations'  claims  shall  be  submitted 
in  writing  to  the  Contracting  Officer  for 
a  decision.  The  Contracting  Officer  shall 
document  the  contract  file  with 
evidence  of  the  date  of  receipt  of  any 
submission  hY)m  the  Indian  tribe  or 
tribal  organization  deemed  to  be  a 
claim.  Claims  submitted  to  an  Indian 
tribe  or  tribal  organization  by  the 
awarding  official  shall  be  in  writing  and 
shall  be  provided  to  the  contractor  by 
the  Contracting  Officer  addressed  to  the 
contractor  official  designated  under 
§900.307. 

(3)  Written  decision.  The  Contracting 
Officer  shall  issue  a  written  decision  on 
any  government  claim  initiated  against 
an  Indian  tribe  or  tribal  organization.  In 
the  same  manner,  the  Contracting 
Officer  shall  issue  a  written  decision  on 
any  claim  against  the  United  States  as 
filed  by  a  tribe  or  tribal  organization 
pursuant  to  these  regulations. 

(d)  Indian  Tribe  or  Tribal 
Organization  Claim  Certification.  (1)  An 
Indian  tribe's  or  tribal  organization's 
claim  exceeding  $50,000shall  be 
accompanied  by  a  certification  that: 

(i)  The  claim  is  made  in  good  faith; 

(ii)  Supporting  data  are  accurate  and 
complete  to  the  best  of  the  Indian  tribe's 
or  tribal  organization's  knowledge  and 
belief;  and 

(iii)  The  amount  requested  accurately 
reflects  the  contract  adjustment  for 
which  the  Indian  tribe  or  tribal 
organization  believes  the  government  is 
liable. 

(2)  The  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
thresholds  have  been  met. 

(3)  The  certification  shall  be  executed 
by  a  senior  official  of  the  tribe  or  tribal 
organization  with  primary  control  over 
the  services  provided  under  the 
contract. 

(e)  Interest  on  claims.  The  Federal 
Government  shall  pay  interest  on  an 
Indian  tribe's  or  tribal  organization's 
claim  on  the  amount  found  due  and 
unpaid  from: 

(1)  The  date  the  Contracting  Officer 
receives  the  properly  certified  claim,  if 
required;  or 

(2)  The  date  pajTnent  otherwise 
would  be  due,  if  that  date  is  later,  until 
the  date  of  payment. 

(3)  Simple  interest  on  claims  shall  be 
paid  at  the  rate  fixed  by  the  Secretary  of 
the  Treasury  pursuant  to  Public  Law 
92-41  (85  Stat.  97)  for  the  Renegotiation 
Board,  which  is  applicable  to  the  period 


during  which  the  Contracting  Officer 
receives  the  claim  and  then  at  the  rate 
applicable  for  each  six-month  period  as 
fixed  by  the  Secretary  of  the  Treasury 
during  the  pendency  of  the  claim. 

(f)  Suspected  fraudulent  claims.  If  the 
Indian  tribe  or  tribal  organization  is 
unable  to  support  any  part  of  the  claim 
and  there  is  evidence  that  the  inability 
is  attributed  to  misrepresentation  of  fact; 
i.e..  "misrepresentation  of  fact"  as  used 
in  this  section,  means  a  false  statement 
of  substantive  fact,  or  any  conduct  with 
leads  to  the  belief  of  a  substantive  fact 
material  to  proper  understanding  of  the 
matter  in  hand,  made  with  the  intent  to 
deceive  or  mislead,  or  to  fraud  on  the 
part  of  the  Indian  tribe  or  tribal 
organization,  the  Contracting  Officer 
shall  refer  the  matter  to  the  agency 
official  responsible  for  investigating 
fraud. 

(g)  Contracting  officer's  decision, 
when  a  claim  by  or  against  an  Indian 
tribe  or  tribal  organization  cannot  be 
satisfied  or  settled  by  mutual  agreement 
and  a  decision  on  the  claim  is 
necessary,  the  awarding  official  shall 
issue  such  a  decision. 

(1)  The  decision  shall  review  the  facts 
pertinent  to  the  claim  and  refiect  any 
legal  or  other  advisory  assistance 
received  and  shall: 

(i)  Be  in  writing; 

(ii)  Describe  the  claim  or  dispute; 

(iii)  Reference  the  pertinent  contract 
terms; 

(iv)  State  the  factual  areas  of  the 
agreement  and  disagreement; 

(v)  State  the  Contracting  Officer's 
decision  based  on  the  facts  and 
outlining  supporting  rationale;  and 

(vi)  Contain  the  following: 

(This  is  a  final  decision  of  the 
Contracting  Officer.  You  may  appeal 
this  decision  to  the  Contract  Appeals 
Board.  If  you  decide  to  appeal,  you 
must,  within  90  days  from  the  date  you 
receive  this  decision,  mail  or  otherwise 
furnish  written  notice  to  the  Contract 
Appeals  Board  and  provide  a  copy  to 
the  Contracting  Officer  from  whose 
decision  the  appeal  is  taken.  The  notice 
shall  indicate  that  an  appeal  is 
intended,  reference  the  decision  and  the 
award  number.  Instead  of  appealing  to 
the  Contract  Appeals  Board,  you  may 
bring  action  in  the  U.S.  Claims  Court  or 
the  United  States  District  Courts  within 
12  months  of  the  date  you  receive  this 
notice.) 

(2)  The  Contracting  Officer  shall 
furnish  a  copy  of  the  decision  to  the 
Indian  tribe  or  tribal  organization  by 
certified  mail,  return  receipt  requested, 
or  by  any  other  method  that  provides 
evidence  of  receipt.  This  requirement 
shall  apply  to  decisions  on  claims 
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initiated  by  or  against  the  Indian  tribe 
or  tribal  organization. 

(3)  The  Contracting  Officer  shall  issue 
the  decision  within  the  following  time 
limitations: 

(i)  For  claims  of  $50,000  or  less.  60 
days  after  receiving  a  written  request 
from  the  Indian  tribe  or  tribal 
organization  that  a  decision  be  rendered 
within  that  period  or  within  a 
reasonable  time  after  receipt  of  the 
claim  if  the  Indian  tribe  or  tribal 
organization  does  not  make  such  a 
reouest. 

(ii)  For  claims  over  $50,000,  60  days 
after  receiving  a  certified  claim; 
provided,  however,  that  if  a  decision 
will  not  be  issued  within  60  days,  the 
Contracting  Officer  shall  notify  the 
Indian  tribe  or  tribal  organization, 
within  that  period  of  time,  of  the  time 
within  which  a  decision  will  be  issued. 

(4)  In  the  event  of  undue  delay  by  the 
awarding  official  in  rendering  a  decision 
on  a  claim,  the  Indian  tribe  or  tribal 
oi:ganization  may  request  the  Contract 
Appeals  Board  to  direct  the  Contracting 
Officer  to  issue  a  decision  in  a  specified 
time  period  determined  by  the  Contract 
Appeals  Board. 

(5)  Any  failure  by  the  Contracting 
Officer  to  issue  a  decision  within  the 
required  time  periods  will  be  deemed  a 
decision  denying  the  claim  and  will 
authorize  the  Indian  tribe  or  tribal 
organization  to  file  an  appeal  or  suit  on 
the  claim. 

(6)  The  amount  determined  payable 
under  the  decision,  less  any  portion 
already  paid,  should  be  paid,  if 
otherwise  proper,  without  waiting  for 
action  by  an  Indian  tribe  or  tribal 
organization  concerning  an  appeal. 
Such  payment  shall  be  without 
prejudice  to  the  rights  of  either  party. 

(h)  Contracting  officer's  duties  upon 
appeal.  The  awarding  official  shall 
provide  data,  dociunentation. 
information,  and  support  as  may  be 
required  by  the  Contract  Appeals  Board 
for  use  on  a  pending  appeal  from  the 
Contracting  Officer's  decision. 

(i)  Obligation  to  Continue 
Performance.  Indian  tribes  and  tribal 
organizations  are  required  to  continue 
performance  during  appeal  of  any 
claims  to  the  same  extent  as  they  would 
have  been  required  had  there  be«n  no 
dispute. 

(jj  Effect  of  Pending  Dispute.  A 
pending  dispute  shall  not  affect  or 
constitute  a  barrier  to  the  negotiation  or 
award  of  any  contract. 

(k)  Appeals  of  Cost  Disallowances.  In 
any  appeal  involving  a  disallowance  of 
costs,  the  Board  of  Contract  Appeals 
will  give  due  consideration  to  the 
factual  circumstances  giving  rise  to  the 
disallowed  costs,  and  shall  seek  to 


determine  a  fair  result  without  rigid 
adherence  to  strict  accounting 
principles.  The  determination  of 
allowability  shall  assure  {air 
compensation  for  the  work  or  service 
f>erformed,  using  cost  and  accounting 
data  as  guides,  but  not  rigid  measures, 
for  ascertaining  fair  compensation. 

§900.806    Post  award  grant  disputes. 

(a)  HHS  grants  awarded  under 
Subpart  L  are  subject  to  appeal 
procedures  for  disputes  of  certain  fKwt 
award  adverse  determinations.  Those 
appeal  procedures  are  located  at  42  CFR 
part  50.  subpart  D  and  45  CFR  part  16. 

(b)  DOI  grants  awarded  under  subpart 
L  are  subject  to  the  following 
procedures  concermng  appeal  of  post 
award  decisions: 

(1)  A  decision  concerning  a  post 
award  dispute  shall  be  issued  in  writing 
by  the  Contracting  Officer.  The  decision 
shall  be  sent  by  certified  mail  or 
personally  delivered  to  the  Indian  tribe 
or  tribal  organization  concerned  and 
shall  include  a  statement  that  it  may  be 
appealed  in  accordance  with  the 
procedures  in  paragraph  (b)(2)  of  this 
section. 

(2)  An  Indian  tribe  or  tribal 
organization  may  file  a  notice  of  appeal 
with  the  Board  of  Indian  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Ariington.  Virginia  22203. 
within  30  days  of  its  receipt  of  the 
awarding  official's  decision.  The  date  of 
filing  the  notice  of  appeal  is  the  date  of 
mailing  or  the  date  of  personal  defivery 
to  the  Board.  The  Indian  tribe  or  tribal 
organization  shall  serve  copies  of  its 
notice  of  appeal  on  the  Secretary  and  on 
the  appropriate  Contracting  Officer,  and 
shall  certify  to  the  Board  that  it  has 
done  so. 

(3)  The  notice  of  appeal  shall  contain 
a  statement  explaining  why  the  Indian 
tribe  or  tribal  organization  beUeves  the 
decision  being  appealed  from  is  in  error 
and  explaining  tne  issues  involved. 

(4)  The  procedures  in  43  CFR  part  4, 
subpart  D,  shall  be  applicable  to  appeals 
under  this  section,  except  that  the  case 
shall  be  docketed  immediately  without 
consideration  of  the  20  day  period  set 
forth  in  43  CFR  4.336. 

Subpart  I— Liability  Inauranoe  and 
Federal  Tort  Claima  Act  Coveraga 

S  000.901    UaMIUy  Insurance  and  motor 
vehicle  coverage. 

(a)  Beginning  in  1990.  the  Secretary 
shall  be  responsible  for  obtaining  or 
providing  habihty  insurance  or 
equivalent  coverage  on  the  most  cost- 
effective  basis,  for  Indian  tribes,  tribal 
organizations,  and  tribal  contractors 
carrying  out  contracts,  grant  egreements 


and  cooperative  agreements  pursuant  to 
the  Act 

(b)  In  obtaining  or  providing  such 
coverage,  the  Secretaries  shall  take  into 
consideration  the  extent  to  which 
liability  under  such  contracts,  grants,  or 
cooperative  agreements  is  covered  by 
the  Federal  Tort  Claims  Act  (FTCA).  so 
as  to  ensure  that  there  is  no  dupHcation 
of  coveraee. 

(c)  In  obtaining  or  providing  such 
coverage,  the  Secretary  shall,  to  the 
greatest  extent  practicable,  give 
preference  to  coverage  underwritten  by 
Indian-owned  economic  enterprises  as 
defined  in  section  3  of  the  Indian 
Financing  Act  of  1974.  25  U.S.C  1451. 
et  seq.,  except  that  for  purposes  of  this 
section,  such  enterprises  may  include 
non-profit  corporations. 

(d)  Any  coverage  obtained  or 
provided  by  the  Secretary  shall  contain 
a  provision  that  the  insurance  carrier 
shall  waive  any  right  it  may  have  to 
raise  as  a  defense  the  sovereign 
immunity  of  an  Indian  tribe  from  suit, 
but  that  such  waiver  shall  extend  only 
to  claims  the  amount  and  natiue  of 
which  are  within  the  coverage  and 
limits  of  the  policy  and  shall  not 
authorize  or  empower  such  provider  of 
coverage  to  waive  or  otherwise  limit  the 
Indian  tribe's  sovereign  immunity 
outside  or  beyond  the  coverage  or  limits 
of  the  poUcy  of  insurance. 

(1)  No  such  waiver  may  waive 
immunity  to  the  extent  of  any  potential 
liabiUty  for  interest  prior  to  judgment  or 
for  punitive  damages  or  for  any  other 
limitation  on  liability  imposed  by  the 
law  of  the  State  in  which  the  alleged 
injury  occurs. 

(2)  Any  such  liability  insiu-ance 
policy  or  equivalent  coverage  obtained 
or  provided  by  the  Secretary  pursuant  to 
this  Subpart  shall  contain  an  exclusion 
for  any  claims  coveted  by  the  FTCA. 

(e)  'The  Secretary  shall  provide  a 
written  statement  of  the  scope  and 
limits  of  insurance  coverage  provided 
by  any  national  insurance  plan  to  each 
Indian  tribe,  tribal  organization,  or 
Indian  contractor  carrying  out  a 
contract,  grant,  or  cooperative 
agreement  under  Public  Law  93-638.  In 
like  manner,  the  Secretary  shall  also 
provide  a  prompt  statement  of  any 
changes  in  the  scope  or  limits  of  any 
national  insurance  plan.  Where 
evidence  of  insurance  is  required  by  an 
applicable  law  and  where  any  such 
national  insiuwioe  plan  appUes,  the 
Secretary  shall  provide  an  appropriate 
certificate  or  statement  as  required  by 
such  law. 

(0  The  cost  of  insurance  beyond  that 
provided  by  any  national  insurance  plan 
required  by  law  or  regulation  or  for  Uie 
responsible  or  businesslike  operation  of 
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individuals,  whether  Indian  or  non- 
Indian,  having  a  claim  for  personal 
injury  or  death  arising  from  the 
performance  of  medical,  surgical, 
dental,  or  related  functions  by  a 
contractor  carrying  out  a  contract,  grant 
agreement,  or  cooperative  agreement 
pursuant  to  the  Act,  including  non- 
Indian  individuals  lawfully  served, 
whether  or  not  on  a  fee  basis,  pursuant 
to  statutory  or  regulatory  authority  or 
the  terms  of  such  contract  or  agreement. 

(e)(1)  An  individual  (or  his  or  her 
legal  representative)  filing  a  claim 
within  the  scope  of  the  coverage 
specified  in  this  section  shall,  before 
commencing  any  Federal  court  action, 
file  an  administrative  claim  by  filing  a 
completed  Standard  Form  95  (Claim  for 
Damage,  Injury  or  Death)  or  by 
submitting  in  writing  comparable 
information  (including  a  defmite 
amount  of  monetary  damage  claimed) 
with  the  Chief.  PHS  Claims  Branch, 
room  18-20.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  Such  claims  must  be  filed  within 
two  years  after  such  claim  accrues  and 
as  provided  in  28  U.S.Q  2401. 

(2)  If  a  contractor  (or  employee  of 
such  entity)  receives  such  a  claim  (or  is 
served  with  a  summons  or  complaint  in 
a  legal  action),  such  entity  or  employee 
shall  immediately  forward  such  claim 
(or  summons  or  complaint)  to  the  PHS 
Claims  Branch  and,  in  the  case  of 
receipt  of  summons  or  complaint,  shall 
immediately  inform  by  telephone  the 
Chief,  Litigation  Branch,  Business  and 
Administrative  Law  Division,  Office  of 
the  General  Counsel,  DHHS.  Such  entity 
or  employee  shall  also  forward  with  the 
claim  the  following  materials: 

(i)  Four  copies  of  the  claimant's 
medical  records  of  treatment,  inpatient 
and  outpatient,  and  any  correspondence 
as  well  as  reports  by  consultants; 

(ii)  A  narrative  summary  of  the  care 
and  treatment  involved; 

(iii)  The  names  and  addresses  of  all 
personnel  who  were  involved  in  the 
care  and  treatment  of  the  claimant;  and 

(iv)  Any  comments  or  opinions 
treating  employees  believed  to  be 
pertinent  to  the  allegations  contained  in 
the  claim. 

(3)  Contractors  and  their  employees 
shall  fully  cooperate  with  the  PHS 
Claims  Branch  and  Office  of  the  General 
Counsel,  DHHS,  in  the  investigation  of 
claims.  Such  entities  and  their 
employees  shall  allow  complete  access 
to  patient  records  and  any  other  relevant 
information  in  connection  with  the 
investigation  and  evaluation  of  any 
claim  arising  under  this  section. 

(f)  Employees  referred  to  in  paragraph 
(a)(1)  of  this  section  may  have  occasion 
to  obtain  staff  privileges  at  a  non- 


contract  facility  in  order  to  provide  care 
to  eligible  beneficiaries.  Pursuant  to  a 
staff  privileges  agreement  with  a  non- 
contract  facility,  these  employees  may 
be  required  to  provide  reciprocal 
medical  services  to  the  general 
population.  Where  such  assistance  is 
extended,  and  where  no  additional 
compensation  is  received  by  such 
medical  personnel  for  the  performance 
of  such  assistance,  such  personnel  shall 
be  deemed,  for  purposes  of  FTCA 
coverage  under  this  section,  to  be  acting 
within  the  scope  of  the  contract  or 
agreement  and  within  their  employment 
when  performing  such  services. 
Reciprocal  medical  services  are: 

(1)  Cross-covering  other  medical 
personnel  who  temporarily  cannot 
attend  their  patients; 

(2)  Assisting  other  personnel  with 
surgeries  or  procedures; 

(3)  Assisting  with  unstable  patients  or 
at  deliveries;  or 

(4)  Assisting  in  any  patient  care 
situation  where  additional  assistance  by 
health  carepersonnel  is  needed. 

(g)  The  FTCA  coverage  extended  by 
section  102(d)  of  the  Act  extends  to  all 
medical,  surgical,  dental  or  related 
services  performed  under  the  scope  of 
work  set  forth  in  the  contract,  grant 
agreement,  or  cooperative  agreement  of 
an  Indian  tribe,  tribal  organization,  or 
Indian  contractor,  regardless  of  whether 
such  services  are  funded  under  the  Act 
or  paid  or  reimbursed  from  some  other 
source.  Employees  of  such  organizations 
shall  be  deemed  to  be  acting  within  the 
scope  of  the  contract  or  agreement  when 
performing  such  services. 

(h)  Contractors  administering 
contracts,  grant  agreements,  or 
cooperative  agreements  pursuant  to  the 
Act  are  authorized  to  provide  services  to 
individuals,  whether  Indian  or  non- 
Indian,  on  the  same  basis  as  services 
would  be  provided  by  the  Secretary  in 
the  absence  of  such  contract  or 
agreement.  Non-beneficiaries  and  non- 
Indians  may  be  served  under  such 
contract  or  agreement  as  provided  by 
applicable  laws  and  regulations,  e.g.. 
Health  Services  for  Ineligible  Persons, 
section  813  of  the  Indian  Health  Care 
Improvement  Act.  Public  Law  94—437, 
as  amended;  (25  U.S.C.  1680c); 
Examination  and  Treatment  of  Federal 
Employees,  section  324  of  the  PHS  Act 
(42  U.S.C.  251);  Treatment  of  other 
Federal  beneficiaries  under  Economy 
Act  arrangements,  31  U.S.C.  1535; 
temporary  treatment  of  non- 
beneficiaries  in  emergency  situations, 
42  CFR  32.111;  and  any  other 
authorizations  as  may  in  the  future  be 
set  forth  in  statute  or  regulation.  For 
purposes  of  this  section,  the  scope  of  the 
contract  shall  be  deemed  to  include  the 
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E revision  of  services  to  all  Indian 
eneficiaries,  and  non-beneficiaries  and 
non-Indians  as  provided  herein. 

(i)  Federal  employees  detailed  to  or 
working  for  a  contractor  or  grantee 
under  authority  of  the 
Intergovernmental  Personnel  Act  are 
covered  by  the  FTCA  to  the  same  extent 
as  they  would  be  covered  if  working  for 
a  Federal  agency. 

(j)  Under  authority  of  section  813(d) 
of  the  Indian  Health  Care  Improvement 
Act,  Public  Law  94-437,  as  amended,  25 
U.S.C.  1680c(d),  hospital  privileges  in 
facilities  operated  under  a  contract  may 
be  extended  to  non-IHS  health  care 
practitioners.  Where  the  conditions 
under  which  such  hospital  privileges 
are  extended  include  the  requirement 
that  the  non-IHS  health  care 

Practitioners  provide  services  to  IHS 
eneficiaries,  such  practitioners  may  be 
regarded  as  employees  of  the  Federal 
Government  for  purposes  of  Federal  tort 
claims  under  28  U.S.C.  1346(b)  and  28 
U.S.C.  chapter  171  only  when  treating 
IHS  beneficiaries  (including  anyone 
made  eligible  under  sections  813(a)  and 
(b)  of  Public  Law  94-437)  (25  U.S.C.  168 
and  (b).  When  treating  non-IHS 
beneficiaries,  such  practitioners  are  not 
considered  employees  of  the  Federal 
government  for  FTCA  purposes. 

§  900.903    Non-Medical  Related  Federal 
Tort  Claims  Act  Provisions. 

(a)  The  non-medical  related  FTCA 
coverage  of  Indian  tribes,  tribal 
organizations,  or  Indian  contractors 
carrying  out  contracts,  grants,  or 
cooperative  agreements  under  Public 
Law  93-638,  varies  from  time  to  time. 
Non-medical  FTCA  coverage,  therefore, 
must  be  determined  on  an  ad  hoc  basis 
as  claims  arise. 

(b)  Non-medical  FTCA  coverage 
applies  to  contracts,  grants,  and 
cooperative  agreements  under  authority 
of  Public  Law  93-638  for  claims  arising 
from  functions  performed  under  such 
contracts,  grants,  and  cooperative 
agreements  on  or  after  October  1, 1989, 
and  to  any  claims  first  filed  on  or  after 
October  24, 1989,  regardless  of  when  the 
function  complained  of  was  performed. 

(c)  For  periods  covered  by  the  FTCA. 
a  contractor  carrying  out  such  a 
contract,  grant  agreement,  or 
cooperative  agreement  shall,  for 
purposes  of  FTCA  coverage,  be  deemed 
a  part  of  the  PHS  or  the  BL\,  as 
appropriate,  and  a  contractor's 
employees  shall  be  deemed  employees 
of  the  agency  while  acting  within  the 
scope  of  their  employment  in  carrying 
out  the  contract  or  agreement. 

(d)  Claims  covered  by  this  section 
shall,  when  arising  out  of  a  contract, 
grant,  or  cooperative  agreement  with 


PHS,  be  processed  in  the  same  general 
manner  as  set  forth  in  §  900.902. 

(e)  Qaims  covered  by  this  section 
shall,  where  arising  out  of  a  contract, 
grant,  or  cooperative  agreement  with 
DHHS  components  other  than  PHS,  be 
processed  in  accordance  with  the 
procedures  then  applicable  to  these 
components. 

(f)  Claims  covered  by  this  section 
shall,  when  arising  out  of  a  contract, 
grant,  or  cooperative  agreement  with 
any  agency  or  office  of  the  DOI.  be 
processed  in  accordance  with  the 
procedures  then  in  effect  for  the  DOI 
relating  to  claims  under  the  FTCA. 

§  900.904    Secretarial  statement  of  FTCA 
coverage. 

The  Secretary  shall  provide  a 
statement  verifying  any  coverage  by  the 
FTCA  to  each  Indian  Iribe,  tribal 
organization,  or  Indian  contractor 
carrying  out  a  contract,  grant,  or 
cooperative  agreement  under  Public 
Law  93-638.  In  like  manner,  the 
Secretary  shall  also  provide  a  prompt 
statement  of  any  change  in  FTCA 
coverage.  Where  evidence  of  insurance 
is  required  by  an  applicable  law  and 
where  the  FTCA  applies,  the  Secretary 
shall  provide  an  appropriate  certificate 
or  statement  as  required  by  such  law. 

§  900.905    Notification  to  Government  of 
action  filed  against  recipient 

(a)  The  recipient  of  a  contract,  grant, 
or  cooperative  agreement  under  the  Act 
(herein  referred  to  as  recipient)  shall 
give  the  awarding  official  immediate 
notice  in  writing  of: 

(1)  Any  action,  including  any 
proceeding  before  an  administrative 
agency,  filed  against  the  recipient 
arising  out  of  the  performance  of  a 
contract,  grant,  or  cooperative 
agreement  including,  but  not  limited  to, 
the  performance  of  any  subcontract 
hereunder;  and 

(2)  Any  claim  against  the  recipient  the 
cost  and  expense  of  which  is  allowable 
under  Subpart  D. 

(b)  Unless  otherwise  directed  by  the 
awarding  official,  the  recipient  shall 
furnish  immediately  to  the  awarding 
official  copies  of  all  pertinent  ptapers 
received  by  the  recipient  with  respect  to 
such  action  or  claim.  f 

(c)  To  the  extent  not  in  conflict  with 
any  applicable  policy  of  insurance, 
except  as  may  otherwise  be  provided 
under  §§900.902  and  900.903,  the 
recipient  may,  with  the  awarding 
official's  approval,  settle  any  such 
action  or  claim. 

(d)  If  required  by  the  awarding 
official,  except  as  may  otherwise  be 
provided  under  §§  900.902  and  900.903, 
the  recipient  shall: 


(1)  Effect  an  assignment  and 
subrogation  In  favor  of  the  government 
of  all  the  recipient's  rights  and  claims 
(except  those  against  the  government) 
arising  out  of  any  such  action  or  claim 
against  the  recipient;  and 

(2)  Authorize  representatives  of  the 
Secretary  to  settle  or  defend  any  such 
action  or  claim  and  to  represent  the 
recipient  in,  or  to  take  charge  of,  any 
action. 

(e)  If  the  settlement  or  defense  of  an 
action  or  claim  is  imdertaken  by  the 
govenunent,  the  contractor  shall  furnish 
all  reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense. 

Subpart  J — Construction  Contracts 

§  900.1 001    Purpose  and  scope. 

(a)  This  subpart  establishes 
requirements  for  the  design, 
construction,  repair,  improvement, 
expansion,  or  demolition  of  one  or  more 
Federal  facilities.  In  addition,  it  shall 
apply  to  tribal  facilities  where  the 
Secretary  is  authorized  by  law  to  design, 
construct  and/or  renovate  such  tribal 
facilities.  These  requirements  may 
include  architect-engineer  services  and 
construction  services  as  defined  in 
Federal  Acquisition  Regulation  (48  CFR 
36.102),  and  dismantling/demolition 
services  as  defined  in  48  CFR  37.300.  At 
the  Secretary's  option,  such  contracts 
may  include  the  procurement  of 
movable  equipment,  furnishings 
including  works  of  art,  and  special 
purpose  equipment,  when  part  of  a 
construction  contract  let  under  this 
subpart. 

(b)  This  subpart  does  not  cover 
functions  generally  performed  by 
Federal  employees  such  as  preliminary 
budget  planning,  justification  and 
execution,  general  program  planning, 
updating  inventory  of  needs,  financial 
management,  accounting,  procurement 
planning  and  management,  personnel 
management,  property  management, 
design  reviews,  appraisals,  title 
searches,  leasing,  archaeological  studies, 
and  obtaining  rights  of  way.  These 
activities  to  the  extent  contractible  are 
covered  by  the  other  subparts  of  this 
regulation. 

S  900.1002    GwiersL 

(a)  In  accordance  with  section  105(a) 
of  Public  Law  93-638,  as  amended,  self- 
determination  construction  contracts, 
unlike  other  self-determination 
contracts,  are  procurement  contracts 
and  remain  subject  to  the  FAR  and 
Agency  Supplemental  Acquisition 
Regulations,  as  amended,  unless  waived 
by  the  Secretary.  In  addition,  this 
subpart  and  exhibit  1  identify  the  FAR 
solicitation  provisions  and  contract 
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accordance  with  §  900.203,  the 
Secretary  of  Interior  shall  respond 
promptly  to  any  request  by  the  tribe  for 
technical  assistance.  With  technical 
assistance  being  provided  to  the  tribe, 
the  Secretary  of  Interior  will  provide, 
using  the  provisions  of  48  QpR  15.4,  the 
Program  of  Requirements  (POR).  Project 
Summary  or  Statement  of  Work  for  the 
Project  "Technical  assistance  may 
include  a  project  orientation, 
explanation  of  the  POR  and  FAR 
requirements,  and  guidance  with  the 
preparation  of  technical  and  price 
proposals.  When  the  application, 
responsive  to  the  POR,  is  received  from 
the  tribe,  the  60  day  time  period  in 
§  900.206  shall  commence.  The 
Secretary  of  Interior  will  evaluate  the 
application  in  accordance  with  the 
criteria  of  the  POR^nd  applicable  FAR 
provisions  to  determine  whether  the 
application  is  acceptable,  including 
whether  the  price  is  fair  and  reasonable 
and  whether  the  terms  and  conditions  of 
the  application  are  acceptable.  The 
application  may  be  declined  pursuant  to 
§  900.207(b)(3).  Any  appeal  under 
subpart  H  of  this  part  shall  be  confined 
to  the  issue  of  whether  the  proposal 
meets  the  requirements  of  the 
government. 

(2)  Request  for  proposal.  The 
Secretary  will  follow  applicable 
provisions  of  48  CFR  15.4  in  preparing 
the  RFP,  and  will  furnish  a  POR  or  other 
statement  of  work  which  will  provide 
the  applicable  standards  for  the  project 
as  part  of  the  RFP.  These  standards  shall 
be  based  on  applicable  local,  state,  and 
Federal  requirements  and  industry 
standards,  as  determined  by  the 
Secretary. 

(i)  The  RFP  will  establish  a  time 
period  for  processing  the  proposal  based 
on  the  complexity  of  the  project  and 
related  processing  and  audit 
requirements.  This  period  will  not 
exceed  180  days  following  receipt  of  a 
complete  proposal,  and  the  proposal 
will  either  be  declined  or  deemed 
approved  within  this  jieriod  unless  the 
period  is  extended  by  mutual  agreement 
of  the  Secretary  and  tribal  organization. 

(ii)  The  RFP  will  specify  the 
Secretary's  determination  of  the 
appropriate  type  of  contract,  taking  into 
account  the  following  factors: 

(A)  Any  stated  preference  of  the 
contractor, 

(B)  Whether  the  project  involves 
uncertainties  of  contract  performance 
that  prevent  costs  from  being  estimated 
with  a  reasonable  degree  of  accuracy; 

(C)  The  type  of  contract  providing  the 
greatest  incentive  for  efficient  and 
economic  performance  of  the  contract: 


(D)  Whether  the  contractor's 
accounting  system  is  adequate  for  a 
cost-reimbursement  contract;  and 

(E)  The  experience  of  the  contractor  in 
bidding  and  performing  fixed  price 
contracts. 

(iii)  The  proposal  roust  respond  to  the 
RFP  and  the  Secretary  will  evaluate  the 
proposal  in  accordance  with  the  criteria 
in  the  RFP  which  shall  include  fairness 
and  reasonableness  of  price  and 
applicable  FAR  provisions  and  if  the 
Secretary  determines  that  the  proposal 
does  not  meet  the  requirements  of  the 
RFP  it  shall  be  declined  under 
§  900.207(b)(3).  Any  appeal  under 
subpart  H  shall  be  confined  to  the  issue 
of  whether  the  proposal  meets  the 
requirements  of  the  RFP. 

§900.1005    Conflict  of  interest 

If  there  is  a  potential  conflict  of 
interest  on  the  part  of  the  contractor  as 
an  organization,  a  description  of  the 
potential  conflict  and  a  narrative  of  the 
procedures  to  be  employed  to  avoid  an 
organizational  conflict  of  interest  shall 
be  included  as  part  of  the  proposal. 
Such  a  description  shall  be  included 
when  the  nature  of  the  work  to  be 
performed  under  a  proposed  contract 
may,  without  some  restriction,  result  in 
an  unfair  competitive  advantage  to  the 
contractor,  impair  the  contractor's 
objectivity  in  performing  the  contract 
work,  or  involve  a  conflict  between 
tribes  and  other  beneficiaries  of  the 
program.  The  procedures  shall  include 
prompt  disclosure  of  such  conflicts, 
when  they  arise,  and  a  report  to  the 
Secretary  on  their  resolution. 

§90ai006    Award. 

(a)  Construction  contracts  with  tribes 
or  tribal  organizations  may  be  awarded 
as  firm  fixed-price  contracts  or  cost  or 
cost-sharing  types  of  cost- 
reimbursement  contracts.  This  subpart 
and  exhibit  I  identify  the  solicitation 
provisions  and  contract  clauses  that 
apply  to  these  types  of  contracts  and 
their  subcontracts. 

(b)  The  Secretary  and  tribal 
organizations  may  mutually  agree  to 
enter  into  another  type  of  contract  when 
special  circumstances  make  the  use  of  a 
firm  fixed-price  contract,  cost,  or  cost- 
sharing  lype  of  contract  inappropriate. 
In  these  cases,  the  applicable  provisions 
and  clauses  will  also  be  established  by 
mutual  agreement. 

(c)  The  award  document  will  be  the 
appropriate  document  as  prescribed  in 
the  FAR. 

(d)  Fixed  price  contracts  shall  not  be 
converted  to  cost-reimbursement 
contracts. 

(e)  Subcontracts  awarded  by  tribes 
and  tribal  organizations  under 
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construction  contracts  shall  be  fixed- 
price,  unless  the  use  of  another  type  of 
contract  is  approved  by  the  Secretary. 

(f)  Subject  to  internal  Agency 
approval,  letter  contracts  may  be  used 
when  the  Secretary's  interests  demand 
that  the  contractor  be  given  a  binding 
commitment  so  that  work  can  start 
immediately  and  a  negotiated  definitive 
contract  is  not  possible  in  sufficient 
time  to  meet  the  requirement.  Letter 
contracts  will  be  replaced  by  a  formal 
contract  consistent  with  these 
regulations  within  180  days  after  the 
date  of  letter  contract  or  before 
completion  of  50  percent  of  the  work  to 
be  performed,  whichever  occurs  first. 

S  900.1 007    Bonds  and  warranties. 

(a)  A  tribe  or  tribal  organization 
contracting  for  a  construction  project  is 
not  required  to  furnish  performance  and 
payment  bonds  as  required  by  the  Miller 
Act  of  August  24,  1935  (49  Stat.  793),  as 
amended,  except  where  the  construction 
contract  is  a  fixed-price  contract. 
Bonding  agreements  for  fixed-price 
contracts  shall  also  contain  a  provision 
which  requires  the  bonding  company  or 
its  designee  to  complete  the  contract  if 
the  contractor  defaults.  However,  when 
actually  performing  construction  work, 
all  construction  contractors  and 
subcontractors,  including  tribally 
owned  enterprises,  operating  under  a 
fixed-price  contract,  shall  furnish  both 
performance  and  payment  bonds  as 
specified  below: 

(1)  When  required,  a  performance 
bond  shall  have  a  surety  or  sureties 
satisfactory  to  the  approving  oRicial,  in 
an  amount  he/she  deems  adequate  for 
the  protection  of  the  United  States.  The 
performance  bond  shall  be  100  percent 
of  the  contract  price  when  it  exceeds  the 
small  purchases  limitation. 

(2)  When  required,  a  payment  bond 
shall  have  a  surety  or  sureties 
satisfactory  to  the  approving  official  for 
the  protection  of  all  persons  supplying 
labor  and  material  in  the  prosecution  of 
the  work  provided  for  in  the  contract  or 
subcontract.  Whenever  the  total  amount 
payable  by  the  terms  of  the  contract  is 
not  more  than  $1,000,000,  the  payment 
bond  shall  be  one-half  the  total  amount 
payable  by  the  terms  of  the  contract  or 
subcontract.  Whenever  the  total  amoimt 
payable  by  the  terms  of  the  contract  is 
more  than  $1,000,000  but  not  more  than 
$5,000,000,  the  payment  bond  shall  be 
40  percent  of  the  total  amount  payable 
by  the  terms  of  the  contract  or 
subcontract.  Whenever  the  total  amount 
payable  by  the  terms  of  the  contract  or 
subcontract  is  more  tiian  $5,000,000,  the 
payment  bond  shall  be  $2,500,000. 

(3)  In  lieu  of  furnishing  corporate  or 
individual  sureties,  the  contractor  or 


subcontractor  may  furnish  United  States 
bonds  or  notes  in  an  amount  equal  at 
their  market  value  to  the  specified  sum 
of  the  bonds. 

(b)  All  contracts  and  subcontracts  for 
construction  projects  shall  require 
warranties  for  construction  and 
equipment  from  the  contractor, 
subcontractors,  and  suppliers.  All 
warranties  required  and  executed  in 
writing  will  be  made  and  delivered  to 
the  Secretary.  The  contractor  or 
subcontractor  are  required  to  enforce  the 
warranties  on  behalf  of  the  Secretary 
within  the  warranty  period. 

§900.1008    Indirect  cost 

In  calculating  the  indirect  costs 
associated  with  a  construction  contract, 
the  Secretary  shall  take  into 
consideration  only  those  costs 
associated  with  the  administration  of 
the  contract  and  shall  not  take  into 
consideration  those  moneys  actually 
passed  on  by  the  tribal  organization  to 
construction  contractors  and 
subcontractors. 

§  900.1009    Davis-Bacon  wage  and  lal>or 
standards. 

All  laborers  and  mechanics,  except 
employees  of  tribes  and  public  non- 
profit tribal  instrumentalities,  employed 
by  contractors  or  subcontractors  in  the 
construction,  alteration,  or  repair 
(including  painting  or  decorating)  of 
buildings  or  other  facilities  in 
connection  with  contracts  or 
subcontracts  under  this  part  shall  be 
paid  wages  not  less  than  those  on 
similar  construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended. 

$900.1010    Inspection  and  acceptance. 

(a)  The  Secretary  shall  have  access  to 
work  in  preparation  or  progress  at  any 
time,  and  the  contractor  and  its 
subcontractors  shall  provide  access  for 
inspection.  Final  payment  for  work 
performed  will  not  be  made  until  the 
Secretary  conducts  a  final  inspection 
and  determines  that  the  work  complies 
with  all  contract  requirements. 
Generally  the  Secretary  shall  complete 
the  final  inspection  within  thirty 
calendar  days  of  receipt  of  written 
notice  firom  the  contractor  of  completion 
of  the  work. 

(b)  The  contractor  is  responsible  for 
managing  the  day-to-day  operations  at 
the  construction  project  site  to  ensure 
that  all  work,  including  subcontractor's 
work,  conforms  with  the  construction 
drawings,  specifications,  and  contract 
terms. 
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(a)  When  a  contractor  subcontracts  for 
A/E  services: 

(1)  The  requirement  for  A/E  services 
must  be  publicly  announced  for  a 
minimum  of  30  calendar  days: 

(2)  The  subcontractor  must  be 
selected  on  the  basis  of  its  demonstrated 
competence  and  qualifications  to 
perform  the  type  of  services  that  are 
required;  and 

(3)  The  cost  of  the  subcontract  that  is 
negotiated  must  be  fair  and  reasonable. 

(b)  The  evaluation  of  a  potential  A/E 
subcontractor  shall  be  undertaken  by  an 
evaluation  board  established  by  the 
contractor  and  composed  of  members 
who,  collectively,  have  experience  in 
architecture,  engineering,  construction, 
or  related  professions.  Private 
practitioners  may  be  utilized  on  the 
evaluation  board.  Each  board  will 
consist  of  at  least  5  members  of  which 

a  majority  shall  be  architects  or 
engineers.  However,  no  firm  shall  be 
eligible  for  award  of  an  A/E  services 
subcontract  by  the  contractor  while  any 
of  its  principals,  associates,  or 
employees  are  participating  as  members 
of  the  evaluation  board  or  participated 
as  members  of  the  evaluation  board 
when  the  firm  was  evaluated. 

(c)  The  evaluation  board  shall: 

(1)  Review  the  current  data  files  on 
eligible  firms  and  their  responses  to  a 
public  notice  concerning  the  particular 
project: 

(2)  Evaluate  the  firms  in  accordance 
with  (f)  below; 

(3)  Conduct  formal  interviews,  obtain 
additional  data,  and  verify  references 
with  at  least  three  of  the  most  highly 
qualified  firms  regarding  concepts  and 
the  relative  utility  of  alternative 
methods  of  furnishing  the  required 
services,  when  the  prospective  A/E 
contract  is  estimated  to  exceed  the  small 
purchases  limitation.  Architect-engineer 
fees  shall  not  be  considered  in  these 
discussions;  and 

(4)  Prepare  a  selection  report  for  the 
designated  selection  authority 
recommending,  in  order  of  preference, 
at  least  three  firms  that  are  considered 
to  be  the  most  highly  qualified  to 
perform  the  required  services.  The 
report  shall  include  a  description  of  the 
discussions  and  evaluation  conducted 
by  the  board  to  allow  the  selection 
authority  to  review  the  considerations 
upon  which  the  recommendations  are 
based. 

(d)  Final  selection  of  the  successful 
A/E  subcontractor  shall  be  made  by  the 
official  designated  to  perform  that 
function  on  behalf  of  the  Indian  tribe  or 
tribal  organization.  The  final  selection 
shall  be  submitted  to  the  Secretary  for 
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I  by  the  chairperson  of  the 
he  board  decides  that 
3y  the  board  is  not 
onnection  with  a 
ction,  the  following 
all  be  followed: 
person  of  the  board  shall 
nctions  required  in 
)f  this  section, 
gnated  tribal  selection 
I  review  the  report  and 
etum  it  to  the  chairperson 
i  revision. 

gency  Indefinite  Delivery 
rs:  In  lieu  of  a  separate 
)n  process,  the  board  or 
n  of  the  board  with  the 
B  tribal  selection  authority 
Lgency  indefinite-delivery 
r  whose  general  area 
age  includes  the  project 

iluating  potential  A/E 
>,  contractors  shall  be 
following  selection 
tjfessional  qualifications 
satisfactory  performance 
rvices;  specialized 
d  technical  competence  in 
irk  required;  capacity  to 
e  work  in  the  required 
Formance  in  terms  of  cost 
y  of  work;  compliance 
ince  schedules;  location  in 
ia  of  the  project,  if 
this  criterion  leaves  an 
imber  of  qualified  firms 
ire  and  size  of  the  project; 
lity  under  other 
valuation  criteria. 
racts  for  A/E  services  will 
between  the  contractor 
tial  A/E  subcontractors, 
h  the  firm  considered  best 
the  top  ranked  in  the  final 
uation)  in  accordance  with 
i  of  48  CFR  36.606.  If  an 
mot  be  reached  with  the 
m,  negotiations  with  the 


second  ranked  firm  are  authorized.  All 
A/E  services  will  be  obtained  by 
negotiated  fixed  price  subcontracts  and 
the  A/E  fees  for  design  shall  not  exceed 
the  statutory  limitation  of  6  percent  of 
the  estimated  construction  contract 
price. 

(h)  The  A/E  subcontract  shall,  as  a 
minimum,  contain  the  requirements  of 
A/E  liabilities  in  48  CFR  36.608.  All  A/ 
E  firms  will  be  required  to  have  a 
liability  insurance  "occurrence"  policy 
to  cover  any  act  or  omission  occurring 
through  the  construction  contract 
warranty  period. 

$900.1012    Payments. 

All  contract  payments,  except  agreed 
upon  advance  payments,  will  be  based 
upon  verified  work  in  place.  Payments 
will  be  made  on  a  fixed  unit  price  basis 
or  will  be  scheduled  in  accordance  with 
an  approved  construction  schedule  cost 
breakdown,  e.g.,  showing  percentage  of 
work  performed  by  comjjonent,  such  as 
project  management,  site  improvement, 
piping,  carpentry,  mechanical, 
electrical,  etc.  At  its  request,  a 
contractor  may  receive  advance 
payments  under  its  construction 
contract  on  terms  agreed  to  by  the 
Secretary  and  the  contractor.  Where 
advanced  payments  have  been 
authorized,  any  conflicts  between 
§  900.409  and  FAR  clauses  48  CFR 
52.232-5.  52.232-10.  52.237-4  and 
52.237-4  (Alt.  I),  shall  be  resolved  in 
favor  of  §  900.409.  If  the  contractor  fails 
to  comply  with  the  material  terms  and 
conditions  of  its  contract  as  determined 
by  the  Secretary,  payments  may  be 
withheld  as  per  section  105(b]  of  the 
Act 

1900.1013    Savings  on  construction 
projects. 

Funds  obligated  to  a  cost- 
reimbursement  construction  contract 
remaining  upon  completion  of  the 
project  (including  reimbursement  of  the 
contractor  for  all  authorized 
expenditures)  shall  be  returned  to  the 
Secretary.  However,  when  the  funds 
remaining  are  savings  resulting  from  an 
implemented  value  engineering 
proposal  (as  defined  by  the  FAR  clause 
48  CFR  52.24»-3  listed  in  exhibit  I) 
which  was  developed  by  the  contractor, 
accepted  by  the  Secretary,  and  which 
reduces  the  construction  or  life  cycle 
facility  costs,  the  amount  of  such 
difference  shall  remain  obligated  to  the 
contractor  for  reimbursement  of  project 
enhancements  or  additional  benefits 
under  the  contract. 

§90ai014    Unobligated  funds. 

Congiessionally  appropriated 
construction  project  funds  greater  than 


the  amount  of  the  contract  award  and 
the  reserve  for  contingency  may  be 
reprogrammed  to  other  {>rojects  in 
accordance  with  agency  reprogramming 
procedures. 

§900.1015    Status  of  contracts  in  effect  on 
effective  date  of  regulations. 

Any  construction  contract  between 
the  Secretary  and  an  Indian  tribe  or 
tribal  organization,  which  was  entered 
into  before  the  effective  date  of  the 
regulations  and  which  is  still  in  effect, 
shall  continue  until  completion  of 
construction  and  expiration,  or 
termination  of  the  contract.  A  contractor 
may  submit  a  written  request,  for 
consideration  and  possible  approval, 
that  these  regulations  be  incorporated  in 
its  construction  contract. 

§900.1016    Waivers. 

(a)  For  the  purposes  of  a  specific 
contract  or  contracts  and  pursuant  to 
section  105(a)  of  the  Act,  the  Secretary 
may,  for  good  cause  shown,  grant  a 
waiver  of  any  Federal  contracting  law  or 
regulation  that  the  Secretary  determines 
is  inconsistent  with  the  provisions  of 
the  Act  or  is  not  appropriate  for  the 
purposes  of  the  contract(s)  involved.  In 
determining  whether  to  grant  a  waiver 
for  a  particular  contract  for  good  cause, 
the  Secretary  shall  consider: 

(1)  Whether  there  are  unusual 
circumstances  which  make  the  law  or 
regulations  to  be  waived  inappropriate 
for  the  particular  contract  involved;  and 

(2)  Whether  the  waiver  will  alleviate 
substantial  hardship  which  could  not 
have  been  avoided  by  diligent  action  of 
the  contractor  or  which  is  due  to  factors 
beyond  the  control  of  the  contractor. 

(b)(1)  Initiation  of  requests.  Requests 
for  waivers  may  be  initiated  by  a  tribe 
or  tribal  organization,  and  sent  to  the 
Contracting  Officer  for  processing  in 
accordance  with  Departmental 
procedures. 

(2)  Contents  of  request.  Waiver 
requests  shall  be  in  writing  and  shall 
include  at  least  the  following 
information: 

(i)  Identification  of  the  Federal 
contracting  law  and/or  regulation  for 
which  a  waiver  is  requested; 

(ii)  Reason  for  the  waiver  request, 
including  impact  on  the  tribe  or  tribal 
organization  if  the  request  is  not 
approved; 

(iii)  The  intended  effect  of  the  waiver; 

(iv)  The  length  of  time  for  which  it 
can  be  anticipated  that  the  waiver  will 
be  required;  and 

(v)  Identification  of  specific 
contract(s)  to  which  the  waiver  will 
apply.  If  more  than  one  contract  is 
involved,  each  specific  contract  shall  be 
identified  and  a  request  shall  be  made 
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for  a  class  waiver  for  such  contracts  to 
alleviate  the  need  for  separate, 
duplicative  approvals. 

(c)  Waiver  requests  which  are 
contained  in  a  contract  proposal  may  be 
considered  separately  from  the  proposal 
at  the  discretion  of  the  Secretary.  The 
declination  criteria  in  §  900.206,  do  not 
apply  to  such  requests  for  waivers. 
While  the  Secretary  will  endeavor  to 
respond  to  a  request  for  waiver  prior  to 
award,  failure  by  the  Secretary  to  act  on 
a  request  for  a  waiver  shall  not  be 
grounds  to  postpone  the  contract  award 
pending  the  Secretary's  determination. 

(d)  Whenever  a  waiver  is  requested  by 
a  tribe  or  tribal  organization  and  such 
request  is  denied,  the  Secretary  will 
notify  the  tribe  or  tribal  organization  of 
the  reasons  for  the  denial  in  writing. 

(e)  The  decision  of  the  Secretary  with 
regard  to  waivers  is  final  for  the 
Department. 

Exhibit  I  to  Subpart  J — Acqiiisition 
Regulation  for  Constrvction  Proiects 


Tb«  specific  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  chapter  1). 
Department  of  Health  aad  Huraafl  Services 
Acquisition  Regulations  (HHSARs)  (4£  CFR 
chapter  3),  Department  of  Interior 
Acquisition  Regulations  (DIAR)  (48  CFR 
chapter  14),  and  Public  Health  Servica 
Acquisition  Regulations  (PHSARs)  that  apply 
to  Indian  Self-Determination  construction 
contracts  have  been  selected  by  the  Secretary 
in  accordance  with  section  10S(a)  of  the  Act 
and  are  set  forth  below. 

(a)  The  clauses  listed  in  exhibit  I  are 
hereby  incorporated  writh  the  same  force  and 
effect  as  if  they  were  given  In  full  text  and 
are  made  a  part  hereof,  unless  waived  by  the 
Secretary,  under  §  900.1002  for  construction 
contracts  under  the  Act  The  FAR  clauses 
that  are  applicable  to  any  S{)ecific 
construction  project  are  those  designated  as 
"required**  and  those  that  are  determined  as 
applicable  by  the  nature  and  type  of  the 
contract  and  construction  project  An 
applicable  FAR  clause  may,  by  mutual 
agreement  be  waived  for  a  specific  contract 
except  for  those  FAR  clauses  identified  as 
"required"  or  "required  when  applicable." 

(b)  The  Public  Law  93-638  Contractor  shall 
incorporate  the  clauses  listed  in  the 


"Subcontract"  columns  in  exhibit  I  In  each 
subcontract  when  applicable,  and  shall  fully 
enforce  these  clauses  and  give  the 
government  full  access  to  the  site  and  records 
when  appropriate.  There  shall  be  no  privity 
of  contract  between  the  Federal  Govenimeat 
and  the  subcontractor. 

(c)  To  the  extent  48  CFR  parts  1  through 
51  and  53  of  the  FAR  preacribe  the  use  of  the 
FAR  clauses  identified  in  this  exhibit  I,  they 
BMy  be  used  by  the  Secretary  in  negotiating 
the  type  of  contract  and  the  clauses  that  will 
be  applicable  in  proposals,  solicitations,  and 
contracts  for  construction  projects  under  the 
Act  The  Secretary  will,  upon  request, 
furnish  the  tribes  with  copies  of  the 
applicable  regulations,  and  clauses  and  will 
assist  the  tribes  in  adapting  any  clauses  to 
tribal  solicitations  and  subcontracts.  The 
Secretary  shall  use  the  clause  arrays  &om 
exhibit  I  which  be/she  believes  are 
appropriate  to  the  instant  contract.  Those 
FAR  clauses  that  have  mandatory 
requirement  clauses  will  be  included  in  all 
construction  contracts. 


Exhibit  I-A— Federal  Acquisition  Regulation  (FAR)  Provisions  and  Oauses  for  Finn  Fixed-Price,  Cost,  or  Cost-Sharing 

Types  of  Public  Law  93-638  Comtraction  Proiect  Contracts 

Column  Headings  and  Codes 

Purpose/Type  of  Construction  Contract 
A/E— Architectural/Engineering  contract  as  defined  in  FAR  subpart  36.1. 

CRC— Cost  or  cost-sharing  type  of  cost-reimbursement  construction  contract  as  defmed  in  FAR  subparts  16.3  and  36.1. 
DDR— Dismantling,  demoUtion,  or  removal  of  improvements  contract  as  defined  in  FAR  subpart  37.3. 
FPC— Firm  fixed-price  construction  contract  as  defined  in  FAR  subpart  16.2  and  36.1. 
PRI— Prime  contract;  i.e.,  P.L.  93-638  contract  with  tribal  organization. 
SUB — Subcontract  under  the  P.L  93-638  contract. 

Reason  for  Waiving  Specific  Provisions  and  Clauses  m. 

1 — Provision  or  clause  is  inconsistent  with  the  type  and/or  jnirpose  of  the  contract  invdlved. 
2— Provision  or  clause  is  inconsistent  with  P.L.  93-638. 

Application  of  Provisions  and  Causes 
R — Required  in  all  cases, 
A— Required  when  applicable  based  on  criteria  contained  in  the  FAR;  e.g.,  when  contract  amount  exceeds  a  FAR- 

specified  dollar  threshhold. 
O— Required  when  determined  to  be  appropriate  by  the  Contracting  Officer  on  a  case-by-case  basis. 

Notes 

In  accordance  with  §900.1005(1)  of  the  regulation,  this  matrix  assumes  that  subcontracts  will  be  awarded  on  a  fixed- 
price  basis. 

The  P.L.  93-638  (prime)  contractor  is  responsible  for  incorporating  clauses  into  its  subcontracts,  when  applicable,  as 
identified  in  the  SUB  columns. 

The  DDR  columns  pertains  to  contracts  that  are  solely  for  the  dismantling,  demolition,  or  removal  of  improvements. 
Contracts  which  combine  these  services  with  construction  are  categori:^  as  construction. 


Provision  of  clause 

Prescribed  in 

FPC 
PRI 

FPC 
SUB 

CRC 
PRI 

DDR 
PRI 

DDR 
SUB 

A/E 
PRI 

A/E 
SUB 

Notes 

52.202-1     Deflations _ _... 

HHS  win  sutjstitule  the  Definitions  clause  at  HHSAR  3SP.202-1 

52.202-1    Alternate  1  _ _„ _„ „„ 

Same  comment  as  under  ttte  baaic  clause  above 

52.203-1    Officials  Not  to  Benefit _... 

52.20S-2    Certiticate  of  Independent  Price  Delemiination  

This  provision  is  directed  at  preventing  codusion  amor>g  corv 

tractors,  and  Is  Irrelevant  for  "638"  prime  contracts  t>ecause 

tt)ere  is  only  one  source 
52203-3    Gratuites 

2.201 

2.201 

3.102-2 
3.103-1 

3.202 

R 
R 
R 

R 

R 
A 

R 

R 
R 
R 

R 

R 
R 
R 

R 

R 
A 

R 

R 
R 
R 

R 

R 
A 

R 
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Provision  of  clause 

ngent  Fee  Represent  and  Agreement  

nant  Against  Conbngent  Fees _ 

tctKjns  on  Sutx^ntractor  Sales  to  Govt  _ 

ant  because  it  pertains  to  supply  and  services 

(ckback  Procedure  

irement  for  Certificate  of  Procurement  Integrity 

late  I  

irement  for  Certificate  of  Procurement  Integ- 

on. 

e  Of  Fee  Adjustment  for  Illegal  or  Improper  Ac- 

ification  and  Dtsclos.  Regarding  Payments  to 

un  Federal  Transactions. 

tation  on  Payments  to  Influerxie  Certain  Fed- 

ms. 

xjrement  Integrity — Service  Contracting  

int  because  it  applies  to  service  contracts 

)val  of  Contract 

ant  because  DOI  and  HHS  rely  on  pre-award 
jres 

rity  Requirements  

uction  project  contracts  require  ttiese  security 
rtajning  to  classified  documents 

late  I  

>ame  reason  as  52204-2  above 

\ate  II  

iame  reason  as  52204-2  above 

ayer  IdentrficatKXi 

tribal  organizations  that  pay  taxes 

actor  Establishmerrt  Code 

B  of  Cost  Comparison  (Sealed  Bid)  

ause  "638"  contracts  are  negotiated,  and  not 
Tiparing  costs  of  Contractor  and  Government 

B  of  Cost  Comparison  (Negotiated) 

ause  "638"  contracts  not  directed  at  compar- 
mtractor  and  Government  performarKe 

of  First  Refusal  of  Emptoymerrt 

sal  not  relevant  to  "638" 

jmic  Purchase  Quantity — Supplies 

)vant  because  It  pertains  to  supply  contracts 

ired  Sources  for  Jewel  

ited  Items 

I  Bearings  and  Related  Items  Certificate  

lets  

ant  because  it, applies  to  utility  service  con- 

le  Lease  Payments 

int  because  It  applies  to  leasing  of  motor  veht- 

ition  of  Leased  Vehicles 

int  for  same  reason  as  52.208-4  above 

ng  of  Leased  Vehicles  

int  for  reason  as  52208-4  above 

ng  of  Leased  Vehicles  

int  for  reason  as  52208-4  above 

Bcation  Requirements 

int  to  construction  corrtracts 

Article  Approval — Contractor  Testing  

int  to  construction  contracts 

late  I  

int  to  construction  contracts 

late  II  

int  to  cor»truction  contracts 

Article  Approval — Govt.  Testng  

int  to  constnx^tion  contracts 

late  I  


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DOR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


3.404(b) 
3.404(c) 
3.503-2 


3.502-3 
3.104-10(3) 
3.104-10(3) 
3. 104-1 0(b) 

3.1 04(1 0)(c) 

3.808(3) 

3.808(b) 

3. 104-1 0(d) 

4.103 

4.404(a) 

4.404(b) 

4.404(c) 

4.904 

4.603 
7.305(a) 

7.306(b) 

7.305(c) 

7.203 

8203-1(3) 

820^-1  (c) 
8.309(3) 

8.1104(3) 

8.1104(b) 

8.1104(c) 

8.1104(d) 

9206-2 

9.308-1  (a)(1)  and 
(b)(1) 

9.308-1  (a)(2)  and 
(b)(2) 

9.30&-1  (a)(3)  and 
(b)(3) 

9.308-2  (a)(1)  and 
(b)(1) 

9.308-2  (a)(1)  and 
(b)(3) 


R 
A 
A 
A 


A 
A 


A 
R 


R 
A 
A 
A 

A 

A 

A 


R 
A 
A 
A 


A 
A 


A 
R 


R 
A 
A 
A 


M 
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ProMiaion  or  cia(js« 


Clause  not  relevant  to  oonstnxriion  contracts 
52.209-4    Alternate  II  „ 


Clause  not  relevant  to  oonstructkxi  contracts 

52.209-5    Certiicate  Regarding  Detar.,  Suspens.,  etc _.... 

52209-6    Protecting  ttw  Government  Interest  When  Contract- 
ing Witi  Corrtractors  Suspended.  Deterred  or  Proposed  for 
Oebamient. 
52.209-7    Organizational   Conflicts  of   Interest  Certificate— 

Marketing  Consultants. 
Provision  not  relevant  to  "638"  process  because  directed  at 
preventing  conflicting  rotes  that  might  txas  a  Contractor's 
judgement,  or  pfeventir>g  unfair  competitive  advantage, 
52.209-a    Organizational  Conlcts  Interest  Certificate— AAS  ... 
Provision  not  relevant  tjecause  directed  at  advisory  arxl  asstst- 
arKe  services 

52.210-1    Availability  of  Specs  Listed  in  GSA  Index  _.... 

52.210-2    Availability  rt  Specs  Listed  «n  CX)D  Indea 

Provision  provided  for  use  by  DOD  and  not  relevant  here 

52.210-3    Availabflity  of  Specs  t4ol  Listed  in  GSA  „ 

52.210-4    Availability  for  Examin.  of  Specs  Not  Listed  in  GSA 
Index. 

52.210-5    New  Material _ _ 

Not  relevant  because  intended  for  supply  contracts 

52.210-6    Listing  of  Used  or  RecorxMioned  Matenal,  Residual 

Inventory. 
Not  relevant  because  intended  for  supply  contracts,  or  service 

contracts  wtiich  invotve  tt>e  incidental  furnishing  of  parts 
52.210-7    Used  or  RecondHioned  Matenat.  Residual  inven- 
tory.. 
Not  retevant  for  same  reason  as  52.210-6  above. 

52.212-1     Time  of  Delivery  ..._ _ 

Alternate  I  „ 

Alternate  II  „ „ _ 

Alternate  III  „ _.... 

Desired  and  Required  Time  of  Delivery 

Alternate  I  _ — _ _ 

Alterrtate  II  «._ 

Alternate  III  _ 

Commencement,  Prosecution,  and  Cornpletion  of 


52.212-1 
52.212-1 
52.212-1 
52.212-2 
52.212-2 
52.212-2 
52.212-2 
52.212-3 

Work. 
52.212-3 
52.212-4 


Alternate  I  _ _ 

Liquidated  Damages — Supplies,  Services,  or  R&D  . 
This  hquidated  damages  clause  not  retevant  because  involves 
supplies,  services,  R&D 

52.212-5    Liquidated  Damages  Construction  _ 

52.212-5    Alternate  I  _ _ _ _.... 

52.212-6    Time  Extensions  _ 

52.212-7    Notice  of  Priority  Rating  for  National  Defense  Use  .. 
Provision  not  relevant  because  involves  National  Defense  pro- 
curements 

52.212-8    Defense  Priority  and  Allocation  Requirements 

Clause  not  relevant  for  same  reason  as  52.212-7  at)ove 

52.212-9    Variation  in  Quantity  „ 

Clause  not  relevant  because  pertains  to  supply  contracts  or 
service  contracts  involving  si4)plies 

52.212-10    Delivery  of  Excess  Quantities „ 

Clause  not  retevant  because  pertams  to  supply  contracts 

52.212-11     Variation  in  Estimated  Quantity _ 

52.212-12    Suspension  of  Work  „ 

52212-13    Stop-Work  Order _ _ 

Clause  not  relevant  because  pertains  to  supply,  service,  and 
R&D  contracts 

52212-13    ARemate  I  „ _ _ 

Alternate  rx>t  relevant  for  same  reason  as  12.S05(b)(2}  above 

52212-14    Stop-Work  Order  Facilities  

Clause  not  relevant  because  pertains  to  facilities  acquisition  or 
consolidated  facilities  corrtracts 

52.212-15    Government  Delay  of  Work  _ _ _... 

Clause  not  relevant  because  pertains  to  supply  corMracts 

52213-1    Fast  Payment  Procedure  .._ _ _ 

Clause  not  relevant  because  pertains  to  supply  corHracts 
52213-2    Invoices _ _ _ _ „ 


Prwonbodin 


9.308-2  (a)(1)  and 
(b)(3) 

9.409(a) 
9.409<b) 


9.507-1  (b) 


9.507. 1<c) 

10.011(a) 
10.0114b) 

I0.011<c) 
10.011(d) 

10.011(e) 

10.011(1) 


10.011(9X1) 


12.104(a)(2) 
12.104<a)(2) 
12.104(a)(2) 
12.104(a)(2) 
I2.l04<a)<3) 
12.104(a)(3) 

12.10«<aX3) 
12.104(a)(3) 
12.104<b) 

12.104<b) 
12204(a) 


1^2044b) 
12204(b) 
12.204(c) 
1Z304<a) 


12.304(b) 
12.403(a) 

12.402(b) 

12.403(c) 
12.S05<a) 
12.505(bM1) 

12.505(b)(2) 
12.505<O 

12.505(d) 

13.305 

13^7(0) 


FPC 
PRI 


FPC 
SUB 


CRC 
PRt 


DDR 
PRI 


O 

o 

A 


0 
O 
O 

o 
o 
o 
o 
o 


DOR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


—  1 


A 

A 


_      I  _ 


O 

o 
o 
o 
o 
o 
o 
o 
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Provision  of  clause 


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


htotes 


levant  because  pertains  to  subscriptions  and  pub- 

)tx:e  To  Supplier  

levant  because  pertains  to  unpriced  purchase  or- 

)licrtation  Definit.  Sealed  Bidding 

jicaWe  to  sealed  bid  subcontracts  when  ttie  tntje 
ive  an  approved  procurement  system  pursuant  to 
e  Regulation 

pe  of  Business  Organization— Sealed  Bidding 

lect  to  ttie  same  comment  as  52.214-1  above 

nendments  to  Invitations  for  Bids 

lect  to  the  same  comment  as  52.214-1  above 

ilse  Statements  in  Bids 

|€ct  to  ttie  same  comment  as  52.214-1  above 

jbrmssion  of  Bids  

lect  to  the  same  commerTt  as  52.214-1  above 

iptanation  to  Prospective  Bidders 

lect  to  the  same  comment  as  52.214-1  above 
ite  Submissions,  Modificafions,  and  Wittxlrawals 

ject  to  ttie  same  comment  as  52.214-1  above 

iilure  to  Submit  BkJ  

relevant  because  it  pertains  to  the  maintenarx;e 
ists 

k)ntract  Award— Sealed  Bidding 

Preparation  of  Bids  

iScx  to  ttie  same  comment  as  52.214-1  above 

elegraphic  Bids  

Alternate  I  

relevant  because  pertains  to  penshaWe  sutjsist- 
ations 

'lace  of  Performance  Sealed  BKlding  

necessary  tiecause  place  of  |5erformarwe  speci- 
structon 

'enod  for  Acceptance  of  Bids 

ject  to  ttie  same  comment  as  52.214-1  above 

Minimum  Bid  Acceptance  Period  

ject  to  ttie  same  comment  as  52.214-1  above. 

Affiliated  Bidders  

lect  to  the  same  comment  as  52.214-1  above 

'reparation  of  Bids — Construction  

)€ct  to  ttie  same  comment  as  52.214-1  above 
i^ontract  Award- Sealed — Bidding — Construction  ... 
ject  to  the  same  comment  as  52.214-1  above 

3id  Samples 

relevant  because  bid  samples  not  practically  nec- 

Mtemate  I  

relevant  for  same  reason  as  provision  atx>ve 

Mtemate  II  

relevant  for  same  reason  as  provision  above 

Descnptive  Literature 

practically  relevant  because  pertains  to  situations 
rmation  not  ottierwise  readily  available  must  be 
:o  allow  the  Government  to  evaluate  technical  ac- 

^Iternate  I  

relevant  for  same  reason  as  provision  atx)ve 

Evaluation  of  Bids  for  Multiple  Awards 

It  under  52.214-1  above.  Also,  ttie  provision  only 

>ds  for  multiple  awards 

Late  Submis..  Mods,  and  Withdrawals  of  Tech. 

Under  Two-Step  Sealed  Bidding. 

cess  not  planned  for  use  under  Pub.  L.  93-638 

Multiple  Technical  Proposals 

relevant  for  same  reason  as  52214-23  above 

Step  Two  of  Two-Step  Sealed  Bidding  

relevant  for  same  reason  as  52.214-23  atx>ve 

Audit— Sealed  Bidding 

ct  to  ttie  same  comment  as  52.214-1  above 
Price  Reduction  for  Defect.  Cost  or  Pricing  Data — 
ns — Sealed  Bidding. 


13.507(d) 
14.201-€<b)(1) 

14.201 -6(b)(2) 
14.201 -6(b)(3) 
14.201 -6(b)(4) 
14.201 -6(C)(1) 
14.20l-6(c)(2) 
14.201-6(c)(3) 

14.201-6(e)(1) 


14.201-6(e)(2) 
14.201-6(f) 

14.201-6(g)(1) 
14.201-6(g)(2) 


14.201 -6(h) 

14.201-6(1) 

14.201-6(j) 

14201-6(k) 

14.201-6(1) 

14.201-6(m) 

14.201-6(O)(1) 

14.201-6(0)(2)(i) 
14.201-6(o)(2)(ii) 
14.201-6(p)(1) 


14.201-6(p)(2) 
1 4.201 -6(q) 

14201-6(r) 

1 4.201 -6(S) 
14.201-6(1) 
14.201-7(a) 
14.201 -7(b)(1) 
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Provision  or  clause 


Clause  subject  to  the  same  comment  as  52.214-1  above 

52214-28  Subcorttractor  Cost  or  Pricing  Data— Mods  Sealed 
Bidding. 

Clause  subject  to  the  same  comment  as  52.214-1  above 

52214-29    Order  of  Precedence  Sealed  Bidding 

Clause  not  applicable  to  contracts  such  as  A/E  and  construc- 
tion for  which  the  uniform  contract  fonnat  is  not  required 

52214-30  Annual  Representation  and  Certifications  Sealed 
Bidding. 

Provision  not  relevant  because  involves  use  of  annual  rep- 
resentations and  certifications 

52.214-31     Facsimile  Bids 

52214-32  Late  Submissions.  Mods,  and  Withdrawals  of  Bids 
(Overseas). 

Provision  nof  relevant  t>ecause  pertains  to  bkk  sutxnitted  out- 
side US 

52214-33  Late  Sulxnissions.  Mods,  and  Withdrawals  of 
Tech.  Prop.  Under  Two-Step  (Overseas). 

Provision  not  relevant  because  pertains  to  technical  proposals 
submitted  outside  U.S 

52214-34    Submission  of  Offers  in  English  Language  

Clause  not  practically  relevant  because  no  problem  foreseen  in 

receiving  offers  written  in  other  than  English 
52214-35    Submission  of  Offers  in  U.S.  Currency  


Provision  not  practicaify  relevant  because  no  problem  foreseen 
in  receiving  offers  involving  other  than  U.S.  currerx:y 

52215-1     Examination  of  Records  by  Comptroller  General 

52215-2    Audrt-Negotiation  

52215-2    Alternate  I  

52215-3    Solicitation  for  Info  or  Planning  Purposes 

Solicitations  will  not  be  issued  for  these  purposes 

52215-4    Notice  of  Possible  Standardization 

Provision  not  relevant  because  it  pertains  to  supply  solicitations 

52.215-6    Solicrtation  Definitions 

Provision  applicable  to  subcontracts  wtien  the  tribe  does  not 
have  an  approved  procurement  system  pursuant  to  Part  F  of 
the  Regulation 

52215-6    Type  of  Business  Organization  

Provision  subjiact  to  tt)e  same  comment  as  52215-5  above 

52215-7    Unnecessarily  Elaborate  Proposals  or  Quotations  ... 

Provision  has  no  practical  application 

52215-8    AmerxJments  to  Solicitations  

Prevision  subject  to  the  same  comment  as  52.215-5  above 

52-215-9    Submission  of  Offers  

Provision  subject  to  the  same  comment  as  52.215-5  above 

52215-10  Late  Submissions,  Mods,  and  Withdrawals  of  Pro- 
posals. 

Provision  subject  to  the  same  comment  as  52.215-5  above 

52215-11    Authorized  Negottatofs  

Provision  subject  to  the  same  comment  as  52.215-5  above 

52215-12    Restriction  on  Disd.  and  Use  of  Data 

Provision  not  relevant  because  HHS  wiN  use  the  provision  at 
HHSAR  352215-12  and  DOI  will  use  the  provision  at  DIAR 
1452215-12 

52215-13    Preparation  of  Offers  

52215-14    Explanation  to  Prospective  Offers 

Provision  subject  to  the  same  comment  as  52215-5  above 

52215-15    Failure  to  Submit  Offer  .._ 

Provisions  not  relevant  because  it  pertains  to  maintenance  of 
bidder  lists 

5221  &-1 6    Contract  Award 

Provision  subject  to  the  same  comment  as  52215-5  above 

52215-16    Alternate  I  

AHemate  subject  to  the  same  commerrt  as  52215-6  above 

51215-16    Alternate  II  

Alternate  not  relevant  because  it  pertains  to  DOD,  Coast 
Guard,  arxj  r^lASA  solicitation 

52215-16    Alternate  III  

Alternate  III  not  relevant  for  same  reason  as  Alternate  II  above 


Prescribed  in 


1420l-7(c)(1) 
14.201 -7(d) 
1 4.201 -6(u) 


14.201-6(w) 
14.201 -6(c)(4) 


14.201-6(v) 


14.201-6(x), 
15.407(k), 
25.407(C) 


14.201-6(y). 
15.407(i).  25.' 
7(c) 


1 5.1 06-1  (b) 
15.10e-2(b) 
15.106-2(b) 
15.405-2 

15.407(b) 

15.407(C)(1) 


15.407(c)(2) 
15.407(c)(3) 
15.407(c)(4) 
15.407(c)(5) 
15.407(c)(6) 

15.407(c)(7) 
15.407(c)(8) 


15.407(d)(1) 
15.407(d)(2) 

15.407(d)(3) 


15.407(d)(4) 

15.407(d)(4)(ii) 

15.407(d}(4)(iN) 

15.407(d)(4)(iv) 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 
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Provision  or  ciause 


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


Telegraphic  Proposals 

Alternate  I  

t  relevant  because  pertains  to  perishable  subslst- 
> 

Facsinoile  Proposals _. 

Period  for  Acceptance  of  Offer 

aject  to  the  same  comment  as  52.215-5  atx)ve 

Place  of  Performance  

Dject  to  the  same  comment  as  52.215-5  atoOMe 
Changes  or  Additions  to  Make-or-Buy  Program  .... 
relevant  because  it  applies  only  to  Make-or-Buy 

AJtemate  I  

:  relevant  for  same  reason  as  basic  clause  above 

Alternate  II  

elevant  for  same  reason  as  basic  clause  above 
Price  Reduction  for  Defective  Cost  or  Pricing  Data 
Price   Reduction   for   Defective   Cost   or   Pricing 
[Js. 

Sutcontractor  Cost  or  Pricing  Data 

Sutjcontractor  Cost  Pncing  Data — Mods 

Integrity  of  Unit  Prices  

ppltcaWe  to  construction  projects 

Alternate  I  

:  relevant  for  same  reason  as  basic  clause  above 

Termination  of  Defined  Benefit  Pension  Plans 

applicable  because  It  involves  cost  pnrx;iples  in 
aft  31.2.  and  "638"  contracts  will  rely  on  cost  priiv 
-87 

Facilities  Capital  Cost  of  Money 

Waiver  of  Facilities  Capital  Cost  of  Money  

Certification  of  Commercial  Pricing  for  Parts  or 

Its. 

relevant  tiecause  pertains  to  major  systems  coo- 

Altemate  I  „ 

I  relevant  for  same  reason  as  t>asic  clause  above 

Order  of  Precedence  

elevant  tsecause  only  pertains  to  awards  subject  to 
jntract  format.  arxJ  A/E  and  construction  are  not 
this  requirement 

Evaluation  of  Offers  for  Multiple  Awards 

plicatjie  only  rt  multiple  awards  envisioned 

Annual  Reps  and  Certs  Negotiabon 

yi  relevant  because  annual  Representations  and 

)ns  are  not  auttxxized  for  638  contracts 

Late  Sutxnissions.  Mods,  and  Withdrawals  of  Pro- 

/erseas). 

>t  relevant  because  pertains  to  submissions  to  a 

g  Office  outside  U.S 

Commercial  Pncing  Certificate— Notice _ 

>t  relevant  because  it  pertains  to  maior  systems 

Preparation  of  Offers  Constructron 

Revision  or  Adjustment  of  Plans  for  Postretirefnent 

>ther  tf^an  Pens. 

applicable  biecause  it  Involves  cost  principles  in 

art  31.2,  and  "638"  contracts  will  rely  on  cost  prin- 

1-87 

fype  of  Contract 

Ecorromic  Price  Adjust.  Standard  Supplies 

elevant  because  pertains  to  supply  contracts 

Economic  Pnce  Adjust.  Semistandard  Supplies  

elevant  because  pertains  to  supply  contracts 

cooomic  Pnce  Adjust. — Labor  arxl  Material 

relevant  because  638  contracts  do  rxA  contain 
latenal  cost  factors  ttiat  are  subject  to  ctiange 
'nee  Redetermination — Prospective 


15.407(e)(1) 
•r5.407(e)(2) 


15.407(1) 
15.407(f) 

15.407(g) 

15.708 

15.708 

15.708 

15.804-8(a) 
15.804-8(b) 

15.804-8(0) 
15.804-8(d) 
15.812-2(a) 

15.812-2(b) 

15.804-8(e) 


15.904(a) 
15.g04(b) 
14.214.  15.613- 
7(a)(1) 


14.214.  15.813- 
7(a)(2) 

15.406-3(b) 


15.407(h) 
15.407(i) 

15.407(c)(9) 


14.214.  15.813- 
7(b) 


15.407(k) 
15.804-8(f) 


16.105 
16.203-4(a) 

16.203-4(b) 

16.203^(0) 

16.205-4 


O 

A 


A 
A 

A 
A 


A 
A 
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Provision  of  clause 

Prescribed  in 

FPC 
PRI 

FPC 
SUB 

CRC 
PRI 

DDR 
PRI 

DDR 
SUB 

A/E 
PRI 

A/E 
SUB 

Notes 

Clause  not  relevant  because  638  contracts  are  not  quantity 
production  or  services  contracts  involving  extended  perform- 
ance periods  for  wtiich  it  is  impossible  to  negotiate  fair  and 
reasonable  prices 

52.216-6    Price  Redeterminatior)— Retroactive  

16.206-4 
16.307(a) 

16.307(b) 

16.307(c) 

16.307(d) 

16.307(e)(1) 
16.307(e)(2) 

16.307(f)(1) 
16.307(0(2) 

18.307(g)(1) 

16.307(g)(2) 

16.307(h) 
16.307(1) 
16.405(a) 

16.405(a) 
16.405(b) 

16.505(a) 

16.505(b) 
16.505(c) 

16.505(d) 

16.505(d) 
16.505(d) 
16.505(d) 
16.505(e) 

16.603-4(b)(1) 
16.603-4(b)(2) 
16.603-^  (b)(3) 
16.603-4(b)(3) 

A 
A 
A 

R 

A 
A 

A 
A 
A 

A 

A 

A 

A 
A 
A 

— 

A 

A 
A 

A 
A 
A 

— 

1 

Clause  not  relevant  because  it  is  directed  at  R&D  contracts 
52.216-7    Allowable  Cost  and  Payment  

FAR  Subpart  16.307(a)  prescribes  modifying  the  clause  to  sub- 
stitute reference  to  Subpart  31.6  for  Subpart  31.2  in  case  of 
awards  to  State  and  Local  Governments 

52216-8    Fixed  Fee 

Clause  not  relevant  tiecause  Cost-Plus-Fixed-Fee  Contract 

would  not  tie  one  of  the  types  of  contracts  used 
52.216-9    Fixed  Fee — Construction 

Clause  not  relevant  for  same  reason  provided  under  52.216-8 

above 
52.216-10    Incentive  Fee  

Clause  not  relevant  because  incentive-type  contracts  would  not 

be  used 
52.216-11    Cost  Contract— No  Fee  

52.216-1 1    Alternate 

Alternate  not  relevant  because  directed  at  R&D  contracts 
52.216-12    Cost  Shanng  Contract— ^4o  Fee 

62.216-12    Alternate  1  

Alternate  not  relevant  because  directed  at  R&D  contracts 
52216-13    Allowatile  Cost  and  Payment — Facilities  

Clause  not  relevant  because  directed  at  consolidated  facilities 

or  facilities  acquisition  contracts 
52216-13    Alternate  1  

Alternate  not  relevant  because  directed  at  facilities  acquisition 
contracts 

52216-14    Allowable  Cost  and  Payment— Facilities  Use  

Clause  not  relevant  because  directed  at  facilities-use  contracts 
52216-15    Predetermined  Irxfirect  Cost  Rates  

Clause  not  relevant  because  directed  at  R&D  contracts 
52216-16    lrx>entlve  Price  Revision— Firm  Target  

Clause  not  relevant  because  incentive-type  contracts  would  not 

be  used 
52216-16    Alternate 

Alternate  not  relevant  for  same  reason  as  basic  clause.  In  ad- 
dition. Alternate  directed  at  contracts  involving  supplies  or 
services  to  be  ordered  under  a  provisionir)g  document  or 
Government  option 

52216-17    Incerrtive  Price  Revision — Successive  Targets 

Clause  not  relevant  for  reason  provided  under  52216-16 
above 

52216-17    Alternate 

Alterrtate  not  relevant  for  same  reasons  as  Alternate  to 

52216-16  above 
52216-18    Ordering  

Clause  not  relevant  because  directed  at  indefinite  delivery  con- 
tracts 
52216-19    Delivery  Order  Limitations  

Clause  not  relevant  for  same  reason  as  52.216-18  above 
52216-20    Definite  Quantity  

Clause  not  relevant  because  only  applies  to  definite  quantity 

contracts 
52216-21    Requirements 

Clause  not  relevant  because  only  applies  to  requirements  corv 

tracts         * 
52216-21    Alternate  1  

Alternate  not  relevant  for  same  reason  as  basic  clause  above 
52216-21    Alternate  II  

Alternate  not  relevant  for  same  reason  as  basic  clause  above 
52216-21    Alternate  III  

Alternate  not  relevant  for  same  reason  as  basic  clause  above 
52216-22    Indefinite  Quantity 

Clause  not  relevant  because  only  applies  to  indefinite  quantity 

contracts 
52216-23    Execution  and  Commencement  of  Wortc 

52216-24    Limitation  of  Government  LiatJtIitv  

52218-25    Contract  DefinitizaL  

52216-25    Alternate  1  „ 

2 
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V 


Provision  or  clause 


^vant  because  used  tor  awards  based  on  pnce 

lyments  of  Allowabte  Costs  Before  Definrt 

itation  of  Price  and  Contractor  Obligation 

evant  because  used  for  mtitiyear  contracts  in 
inds  not  awarded  with  the  contract 

Kellation  of  Items  :— 

vant  for  same  reason  as  in  52.217-1  above 

imate  I  

fvant  for  sanf>e  reason  as  in  52.217-1  above 

iluation  Exclusive  of  Options  

elevant  tiecause  it  contemplates  nfxjre  than  one 

rc8 

iluation  of  Optiorw  Exercised  at  Time  of  Con- 

;levant  for  same  reason  as  in  52.217-3  above 

Iluation  of  Options  

slevant  for  same  reason  as  in  52.217-3  above 

tion  for  Increased  Quantity  

fvant  because  directed  at  supplies 

lion  for  Increased  Quantity— Separately  Priced 

want  because  directed  at  supplies 

!ion  to  Extend  Services 

evant  because  FAR  Section  17.200  states  that 
rt  17.2  not  applicabte  to  A/E  or  construction, 
s  are  penT>:ssibJe  with  A/E  and  construction  con- 
'AR  does  not  currently  prescribe  option  provi- 
.ses  for  these  contracts 

tion  to  Extend  Term  of  Contract  .' 

evant  t)ecause  directed  as  contracts  with  speci- 
>  g  ,  food  service)  rattier  than  erxj  products 

lail  Business  Concern  Representation  

Will  Disadvantaged  Business  Concern  Rep 

>man-Owned  Small  Business  Respresent 

tice  of  Small  Business  Small  Purch.  Set-Aside  ... 
relevant  because  pertains  to  small  purchases  of 
>e 'Vices 
t!ce  of  Total  Small  Business-Latxx  Surplus  Area 


emate  I  

xactically  relevant  t)ecause  pertains' to  situations 

has  determined  ttiat  no  small  business  manufac- 

and  this  typically  invovles  supply-type  procure- 

itice  of  Total  Small  Business  Set-Aside 

ernate  I  

practically  relevant  for  same  reason  provided 
late  I  to  52.219-5  above 

itice  of  Partial  Small  Business  Set-Aside 

levant  t)ecause  mechanism  of  a  partial  set-aside 
nbersonne    for    tribal    procurement    systems    to 


lemate  I  

practically  relevant  for  same  reason  provided 
late  I  to  52.219-5  atx)ve 

ilization  of  Small  and  Sn^ll  and  Disadvantaged 
oncems. 

contracts  (the  prime  contracts)  are  covered  by 
)  6ri5(b)  of  proposed  regulation 
nail  Business  and  Small  Disadvantaged  Business 
ting  Plan. 

temate  I  

ncentive     Subcontracting     Program     for     Small 

siness  Concerns. 

levant  because  no  incentives  (or  fees)  are  paid  to 

ractors,  and  tjecause  irKentive  contracting  is  too 

le  for  tribal  procurement  systems  to  accomodate 

ractors 

special  8(a)  Contract  CorxWIons 

slevant  because  it  pertains  to  contracts  with  the 


Prescribed  in 


15.603-4(0) 
17.105(a)(1) 


17.105(a)(2) 
17.105(a)(2) 
17.208(a) 

17.208(b) 

17.208(c) 
17.208(d) 
17.208(e) 

17.208(f) 


17.208(g) 


19.304(a) 
19.304(b) 
19.30a(c) 
19.508(a) 


19.508(b) 
19.508(b) 


19.508(0)1 
19.508(c) 


19.508(d) 

19.508(d) 
19.708(a) 

19.708(b)(1) 

19.708(b)(1) 
19.708(c)(1) 


Miemate  I  19.8rt-3(a) 


19.81 1-3(a) 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


O 
O 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


O 
O 
O 


2 

1 
1 


A  — 

A 


O 
O 
O 


O 
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Provision  er  clause                                  , 

Piescnbed  in 

FPC 
PRI 

FPC 
SUB 

CRC 
PRI 

DDR 
PRI 

DDR 
SUB 

A/E 
PRI 

A/E 
SUB 

Notes 

Same  reason  as  52.219-11  above 

5221&-12    Special  8(a)  Subcontract  Conditions  

19.811 -3(b) 

« 

Same  reason  as  52.219-1 1  above 

1 

52.219-12    Alternate  1  

19.811-3(b) 

.. 

^^ 

_ 

1 

Same  reason  as  52.219-11  above 

52.219-13    Utilization  of  Women-Owned  Businesses 

19.902 

— 

A 

— 

— 

A 

— 

A 

The   P.L.   93-638   (prime)   contract   is  covered  by  Section 

900.605(b)  of  tt>e  proposed  regulation 

52219-14    Limitations  on  Subcontracting  

19.508(e)  & 
19.811-3(6) 

— 

A 

— 

A 

— 

A 

52.219-15    Notice   of   Participat.   by   Organizations  for  tfie 

19.508(f) 



0 

^_ 

.^ 

0 

o 

Handicapped. 

52.219-16    Liquidated  Damages— Small  Busin«s-Smail  Busi- 

19.708(b)(2) 

__ 

_. 

^_ 





1 

ness  Contracting  Plan. 

Clause  not  practical  because  achievement  of  small  business 

subcontracting  goals  may  be  complicated  by  factors  such  as 

Indian  preference  and  tnt>al  empioyment  regulations 

52-219-17    Section  8(a)  Award  

19.811-3(0) 

1 

Clause  not  relevant  because  it  pertains  to  contracts  with  the 
<>BA 

52.219-18    Notification  of  Competition  Limited  to  Eligible  8(a) 

19.81 1-3(d) 

— 

— 

— 

— 

— 

— 

— 

1 

Same  as  urxler  52519-17  above 

52.219-18    Alternate  1  

19.811 -3(d)(1) 

— 

— 

— 

— 

— 

— 

— 

1 

Same  as  under  52.219-17  above 

52.219-18    Alternate  II  

19.81 1-3(d)(2) 

— 

— 

— 

— 

— 

— 

— 

i 

Same  as  under  52.219-17  above 

1 

52.219-18    Alternate  III  

19.811 -3(d)(3) 

— 

— 

— 

— 

— 

— 

— 

« 

Same  as  under  52.219-17  above 

1 

52.219-19    Small  Business  Concern  Representation  lor  the 

19.1007(a) 



__ 

_ 

^^ 



1 

Small  Business  Compel.  Demonstration  Program. 

Provision  not  relevant  t)ecause  changing  coverage  makes  pro- 

gram too  cumbersome  for  tribal  procurement  systems  to 

accomodate 

52.219-20    Notice  of  Emerging  Small  BiBiness  Set- Aside  

19.1007(b) 



.,. 

__ 

^_ 

^^ 



1 

Provision  not  relevant  for  same  reason  as  52.219-19  above 

52.219-21    Small  Business  Size  Representation  for  Targeted 

19.1007(c) 





_^ 



^^ 

^_ 

___ 

1 

Industry  Categories  Under. 

Clause  not  relevant  for  same  reason  as  52.219-19  above 

52.219-22    SIC  Code  and  Small  Business  Size  Standard 

19.304(d) 



0 

• 

^_ 

0 



0  . 

52.220-1     Preference  for  Labor  Surplus  Area  Concerns 

20.103(b) 

_ 

o 

_^ 

_ 

0 

^_ 

0 

52.220-2    Notice  of  Total  Labor  Surplus  Area  Set-Aside  

20.202 



0 

__ 

_ 

0 

.^_ 

o 

52.220-3    Utilization  of  Labor  Surplus  Area  Concerns  

20.302(a) 



0 

o 

o 

52J220-4    Labor  Surplus  Area  SiAxxintracting  Program 

20.302(b) 

0 

0 

0 

\J 

0 

\J 

52.222-1     Notice  to  the  Govt  of  1  nhor  Disputes 

22.103-6(a) 

A 

A 

A 

A 

A 

A 

A 

HHS  cost-reimbursement  prime  contracts  awards  will  normally 

n 

n 

include  the  more  comprehensive  clause  at  PHSAR  332.280- 

4(a)(14) 

52.222-2    Payment  of  Overtime  Premiums  

22.103-5(b) 

22.202 

22.305 

A 

A 

A 

52222-3    Convict  Labor 

A 
A 

A 
A 

A 
A 

A 
A 

A 
A 

A 

A 

52222-4    (Contract  Work  Hours  and  Safety  Stds  Act— Over- 

time Comp. 

52222-6    Davis-Bacon  Act  

22.407(a) 

A 

A 

A 

Note:  This  clause  is  not  applicable  to  prime  conti-actors  per- 

forming ttw  contract  work  with  tribal  force  accounts,  but  is 

applicable  when  the  prime  conti^actor  is  a  private  txjsiness 

corporation,  whether  owned  by  the  tribe  or  tolbal  members. 

In  all  cases,  the  prime  conf  actor  is  responsible  for  including 

the  Clause  in  its  subcontracts,  and  for  furnishing  IHS  wflth  in- 

. 

formation  on  subcontractor  conformance  with  the  require- 
ments 
52.2Z2-7    Withholding  of  Funds  

- 

22.407(a) 

A 

A 

A 

See  note  under  52.222-6  above 

52222-8    Payrolls  and  Basic  Records  

22.407(a) 

A 

A 

A 

See  Note  under  52.222-6  above 

52222-9    Apprentices  &  Trainees  

22.407(a) 

A 

A 

A 

See  note  under  52.222-6  above 

52222-10    Compliance  with  Copeland  Act  Requirements 

22.407(a) 

A 

A 

A 

— 

_ 





52222-1 1    Subcontracts  (Labor  Standards) „ 

22.407(a) 

A 

A 

A 

— 

— 

— 



See  note  under  52.222-6  above 

52222-12    Contract  Termination — Debarment 

22.407(a) 

A 

A 

A 

— 

— 

— 

— 

See  note  under  52  222-6  above 
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Provtston  or  clause 

Compliance  With  Oavts-Bacon  and  Related  Act 

ts. 

jer  52.222-6  above 

Disputes  Concerning  Labor  Standards  

ier  52.222-€  above 

Certftcation  ol  Eligibility 

jer  52.222-6  above 

Approval  of  Wage  Rates  

not  apply  to  subcontractors  because  it  only  per- 
cost-reinnborsement   cor^strucbon,    arxl    aU    sub- 
will  be  fixed-price 
Labor  StarxJards  for  Construction  Work— Facilities 

elevant  because  pertains  to  faciRties  contracts 

Walsh-Heatey  Putjiic  Contracts  Act  Rep 

Waish-HeaJey  Public  Contracts  Act 

Certification  of  Norvsegregated  Facilities 

Previous  Contracts  and  Compliarwe  Reports  

Notice  of  Requirement  for  Affirmative  Action  to  en- 

Preaward  On-site  EEO  Review  „ 

Affirmative  Action  Compliance 

Equal  Opportunity  

ed  in  Sections  900.607(10)  and  960.120  of  the 
I,  other  FAR  EEO  clauses  refer  to  this  clause 

Alternate  I  

Affirmative   Compliarx;e    Requirements  .for   Corv 

Equal  Opportunity  Preaward  CleararKe  of  Sub- 

5. 

Notification  of  Visa  Denial  

elevant  because  it  pertains  to  contracts  performed 

n  country 

Affimiative  Action  for  Special  Disabled  and  Vlet- 

'eterans. 

Alternate  I  

mid  only  be  relevarrt  in  unlikely  event  that  Agerx:y 
)P  waived  some  of  terms  of  ttie  t>asic  clause 

Affirrrratrve  Action  for  Handk:apped  Workers 

Alternate  I  '. „ 

luld  only  be  relevant  in  unlikely  event  ttiat  Agerx:y 
DP/DOL  waived  some  of  the  terms  of  ttie  basic 

Emptoyment  Reports  on  Special  Disabled  Veter- 
eterans  of  V«toam  Era. 
relates  to  52.222-35  above 
Service  Contract  Act  of  1 965  as  Amended— Contr. 
or  less. 

has  no  practKal  relevant  because  It  pertains  to 
3f  $2,500  or  less 

Service  contract  Act  of  1965  as  Amended 

Statement  of  Equivalent  Rates  for  Federal  Hires  ... 
Fair  Labor  Standards  Act  and  Service  Contr. 
I  Adjustnient  (Multiple  Year  and  Optkxi  Contracts). 
Fair  Labor  Standards  Act  arxl  Service  Contr. 
I  Adjustment 

Notice  of  Compensation  for  Professional  Empf 

not  relevant  because  it  pertaints  to  contracts  with 
numbers  of  professksnai  emptoyees,  and  appears 
lA/E 
Evaluatkjn  of  Compen.  for  Professkjnal  Emptoy- 

not  relevant  for  same  reason  provkjed  under 
>  above 

SCA  Minmium  Wages  arxl  Fringe  Benefits  Applk:. 
sor. 

t 

relevant  because  it  pertains  to  a  contract  whKh 
a  current  contract  for  substantially  the  same  serv- 

Exemption  from  Applk;.  of  Service  Contract  Act 
s  for  Contracts  for  Maint.,  CaHbratk)nt  and. 


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


22.407(a) 

22.407(a) 
22.407(a) 
22.407(b) 

22.407(d) 


22.610(a) 

22.610(b) 

22.810(a)(1) 

22.810(a)(2) 

22.810(b) 

22.810(c) 
22.810(d) 
22.810(e) 


22.810(e) 
22.810(f) 

22.810(g) 

22.810(h) 

22.1308(a)(1) 
22.1308(a)(2) 


22.1408(a) 
22.1408(b) 


22.1308(b) 
22.1005 


22.1006(a) 
22.1006(b) 
22.1006(c)(1) 

22.1006(c)(2) 

22.1103 


22.1103 

22.1006(d) 
22.1012-3(d)(i) 

22.1006(e)(1) 


A 
A 


A 
A 
A 


A 
A 
A 
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Provision  or  clause 


Prescribed  In 


FPC 
PR! 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SliB 


A/E 
PRI 


A/E 
SUB 


Notes 


Clause  not  reievant  because  it  pertains  to  contracts  tor  ntainte- 
nance,  calibration,  and/or  repair  of  ADP,  scierrtific  and  medi- 
cal, office,  or  txjsiness  equipment 

52.222-49    Service  Contract  Act — Place  of  Performance  

Unknown 

Clause  rx)t  practically  relevant  because  it  only  applies  to  corv 
tracts  wf>ere  the  piace  of  performance  is  unknown,  and  ap- 
pears to  exclude  A/E 

52225-1    Clean  Air  and  Water  Certification 

52223-2    Oaan  Air  and  Water  Act 

52223-3  Hazardous  Matenal  ktentification  and  Material  Safe- 
ty Data 

52223-4    Recovered  Material  Certification  

52223-5    Certification  Regarding  a  Drug-Free  Workplace  

52223-6    Drug-Free  Workplace  

52223-7    Notce  of  Radioactive  Materials ~ 

52224-1     Privacy  Act  Notification 

Clause  not  relevant  because  it  pertains  to  contracts  where  tfie 
design,  development,  or  operation  of  a  system  of  reconls  on 
individuals  is  required 

52224-2    Privacy  Act 

Clause  not  relevant  for  the  same  reason  as  52.224-1  above 

52225-1    Buy  American  Certficate  

Provision  not  relevant  tiecause  it  pertains  to  supply  contracts 
and  servk^  contracts  that  involve  the  furnishing  of  supplies 

52.225-2  Waiver  of  Buy  American  Act  for  Civil  Aircraft  and 
Related  Articles. 

Provision  ry>t  relevant  because  it  pertains  to  the  acquisitron  of 
civil  aircraft  and  related  articles 

52225-3    Buy  American  Act — Supplies 

Clause  not  relevant  for  the  same  reason  as  52.255-1  above 

52225-5    Buy  American  Act — Construction  Materials  

52225-6    Balance  of  Payments  Progreim  Certificate  

Provision  not  relevant  because  It  pertains  to  supplies  or  serv- 
k»s  for  use  outside  the  United  States 

52225-7    Balance  of  Payments  Program 

Clause  not  relevant  for  the  same  reason  as  52.225-6  abo*« 

52225-8  Buy  American  Act— Trade  Agreements  Act — Bal- 
ance of  Paynrrants  Program  Certificate. 

Proviskxi  not  relevant  because  it  does  not  pertain  to  construc- 
tion or  A/E 

52225-9  Buy  American  Act — Trade  Agreements  Act — Bal- 
arxje  of  Payments  Program. 

Clause  r)ot  relevant  for  the  same  reason  as  52225-8  above 

52225-10    Duty  Free  Entry  

52225-1 1    Restrictions  on  Certain  Foreign  Purchases 

52225-14  Inconsistency  Between  English  Version  and 
Trarslation  of  Contract 

Clause  not  retovarrt  t)ecause  translation  into  arwther  language 
is  not  anticl^ted 

52226-1  Utilizatkxi  of  IndUm  Organizations  and  Indian- 
Owned  Ecorxxnic  Enterprises. 

This  ctause  is  not  necessary  because  Sectton  900.605  of  the 
Regulation  requires  that  preference  be  given  to  Indian  orga- 
nizations arxj  enterpnses 

52.227-1    Aifthorizatton  and  Consent  ~ — 

52227-1     Alternate  I  

Clause  not  relevant  because  It  pertains  to  R&D 

52227-1    Alternate  II  

Clause  not  relevant  because  it  only  pertains  to  communicatton 
services 

52227-2  Notrce  and  Assistance  Regarding  Patent  and  Copy- 
rigfit  Infringement 

52227-3    Patent  Indemnity  27.203-2(a),  27203-4(a)(2)  

Clause  not  relevant  because  It  excludes  construction 

52227-3    Alternate  I  * 

Clause  not  relevant  for  same  reason  as  52227-^  above 

52227-3    Alternate  II  

Clause  not  relevant  for  same  reason  as  52227-3  above 

52227-3    Alternate  III  

Clause  not  relevant  because  it  only  pertains  to  communicatiorts 
services 

52.227—4    Patent  Indemnity-Construction  Contracts 


22.1006(f) 
22.1009-4(0) 


23.105(a) 
23.105(b) 
23.303 

23.405 

23.505(a) 

23.S05(b) 

23.602 

24.104(a) 


24.104(b) 
25.109(8) 

25.109(C) 

25.109(d) 

25205 
25.305(a) 

25.305(c) 
25.407(a)(1) 

25.407(a)(2) 


25.605(a) 

25.704 

25.902 


26.104 


27.201-2(8) 
27.201-2(b) 

27201 -2(C) 


27202-2 
27-203-1  (b) 
27-203-2(b) 
27-203-2(b) 
27-203-2(C) 

27203-5 


A 
A 
A 

A 
A 
A 
A 


<A 
A 
A 

A 
A 
A 
A 


A 
A 
A 

A 
A 
A 
A 


—  A 


A        I  A 


A 
A 
A 

A 
A 
A 
A 

1 
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Provision  of  clause 


Presented  in 


FPC 

PRI 


FPC 
SUB 


CRC 
PRI 


DOR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


temate  I  

aiver  o<  IrxJemntty -... 

oyalty  of  Informatwn 

temate  I  

relevant  because  it  pertains  to  communications 
a  taolites  by  a  common  earner 

itents — Notice  o<  Government  Licensee  

efuTKJ  of  Royalties  ■. 

-iling  of  Patent  Applications — Classified  Subject 

elevant  because  it  pertains  to  classified  subject 

='atent  Rights— Retention  by  the  Contractor  (Short 

Vltemate  I  

Mtemate  II  

\ttematelll -. 

Mtemate  IV  

=>atent  Rights— Retention  by  the  Contractor  (Long 

03(b)(1). 

squired  because  patent  matters  can  be  addressed 

hort  form  patent  nghts  clause  at  FAR  52.227-1 1 

\tlernate  I  

relevant  tor  the  same  reason  as  the  basic  clause 

Mtemate  II  

ot  relevant  for  the  same  reason  as  the  basic 
ve 

='atent  Rights — Acquisition  by  the  Government 

iquired  because  the  clause  at  FAR  52.227-1 1  will 
e  for  use,  and  because  tt>e  contract  worV  will  be 
within  the  United  States 

Mtemate  I  

relevant  for  the  same  reason  as  the  basic  clause 

Mtemate  II  

relevant  for  ttie  same  reason  as  the  baste  clause 

eights  in  Data— General 

ractically  relevant  because  chance  of  data  being 
furnished,  or  acquired  under  dennolition  contracts 
e;  and  because  cof^structon  and  A/E  are  covered 
seat  FAR  52.227-17 

Mtemate  I  

relevant  for  tt>e  sanw  reason  as  the  basic  clause 

Mtemate  II 

relevant  for  the  same  reason  as  ttie  basic  clause 

Mtemate  ill  

relevant  for  the  same  reason  as  the  basic  clause 

Alternate  IV  

relevant  for  the  same  reason  as  the  basic  clause 

Alternate  V  

relevant  for  the  same  reason  as  the  basic  clause 

Representation  of  Limited  Rights  Data  and  Re- 

mputer  Software. 

t  relevant  because  only  used  in  conjunction  with 

Addrtior^l  Rights  in  Data — Special  WorVs  

jlevant  t>ecause  only  pertains  to  experimental,  de- 
ll, research,  or  denrwnstration  work 

Rights  in  Data — Special  Works  

Rights  in  Data — Existing  Works 

relevant  because  it  pertains  to  audiovisual  and 

ks 

Commercial      Computer      Software — Restricted 

elevant  because  pertains  to  acquisition  of  existing 
software 


27203-5 
27.203-6 
27.204-2 
27.204-2 


27204-3(c) 

27.206-2 

27.207-2 


27.303(a)(1) 

27.303(a)(3) 
27.303(a)(3) 
27.303(a)(4) 
27.303(a)(5) 


27.303(b)(2) 
27.303(b)(2) 
27.303(c)(1) 

27.303(c)(3) 
27.303(c)(3) 
27.409(a)(1) 

27.409(b) 
27.409  (c)  and  (g) 
27.409  (d)  and  (g) 
27.409<e) 
27.409(1) 
27.409<g) 

27.409(h) 


27.409(i) 
27.409(j) 


27.409(V) 


O 
O 
O 
O 


O 
O 
O 
O 
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Provision  or  clause 


52227-20    Rights  in  Data— SBIR  Program  

Clause  not  relevant  because  it  pertains  to  small  business  inno- 
vation research  contracts 

52.227-21  Technical  Data  Certification,  Revision,  and  Wittv 
holding  of  Payment — Major  Systems. 

Clause  not  relevant  because  it  pertains  to  major  systems  ac- 
quisitions 

52.227-22    Major  Systems— Minimum  Rights 

Clause  not  relevant  for  the  same  reason  as  52.227-21  above 

52.227-23    Rights  to  Proposal  Data  (Technical) 

Clause  not  relevant  because  it  pertains  to  acquiring  unlinrvted 
rights  in  technical  data  contained  in  a  successful  proposal 

52.228-1    Bid  Guarantee 

52228-2    Additional  Bond  Security  

52.228-3  Workers"  Compensation  Insurance  (Defense  Base 
Act). 

Clause  not  relevant  because  it  pertains  to  employees  working 
outside  the  U.S. 

52.228-4  Workers'  Compensation  and  Weir-Hazard  Insurance 
Overseas. 

Clause  not  relevant  for  the  same  reason  as  52.228-3  above 

52.228-5    Insurance— Work  on  a  Government  Installation 

52228-6    Insurance — Immunity  From  Tort  Liability 

Clause  not  relevant  because  it  pertains  to  R&D  work 

52228-7    Insurance — Liability  to  Third  Persons 

Clause  does  not  apply  to  construction  and  A/E  contracts 

52228-7    Alternate  I  

Clause  not  relevant  for  same  reason  as  52.228-7  above 

52228-7    Attemate  II  

Clause  not  relevant  for  same  reason  as  52228-7  atxwe 

52228-8    Liability  and  Insurance— Leased  Motor  Vehicles  

Clause  not  relevant  because  it  pertains  to  contracts  for  ttie 
leasing  of  nnotor  vehicles 

52.228-9    Cargo  Insurance  

Clause  not  relevant  because  it  pertains  to  contracts  for  trans- 
portation or  transportation-related  services 

52.228-10    VehKular  and  General  Public 

Clause  not  relevant  for  same  reason  as  52.228-9  above 

52.228-1 1     Pledges  of  Assets 

52.229-1    State  and  Local  Taxes 

Clause  not  relevant  because  it  pertains  to  contracts  for  leased 
equipment 

52229-2    r4orth  Carolina  State  and  Local  Sales  and  Use  Tax 

52229-2    Alternate  I  

Clause  not  relevant  because  it  pertains  to  vessel  repair  con- 
tracts 

52229-3    Federal,  State,  and  Local  Taxes  

52229-4  Federal.  State,  and  Local  Taxes  (Noncompetitive 
Contr). 

52229-6  Taxes — Contracts  Performed  in  U.S.  Possessions 
of  Puerto  Rico. 

Clause  not  relevant  because  it  pertains  to  contracts  performed 
in  U.S.  possessions  or  Puerto  Rico 

52229-6    Taxes— Foreign-Fixed  Price  Contracts  

Clause  not  relevant  t>ecause  it  pertains  to  contracts  performed 
in  a  foreign  country 

52.229-7  Taxes — Fixed  Price  Contracts  with  Foreign  Govern- 
ments. 

Clause  not  relevant  because  it  pertains  to  contracts  with  a  for- 
eign Government 

52229-8    Taxes — Foreign  Cost-Reimbursement  Contracts 

Clause  not  relevant  for  the  same  reason  as  52.229-6  above 

52.229-9  Taxes— Cost-Reimbursement  Contracts  with  For- 
eign Governments  Reimbursement  Contracts. 

Clause  not  relevant  for  the  same  reason  as  52229-6  above 

52229-10  State  of  New  Mexico  Gross  Receipts  and  Com- 
pensating Tax. 

Clause  is  not  applicable  to  prime  contracts  because  the  tax 
does  not  apply  to  "638"  contracts,  and  is  not  applicat)le  to 
subcontracts  because  coverage  is  limited  to  cost-reimburse- 
ment contracts  arxj  "638"  construction  sutx»ntracts  will  be 
fixed  price 
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Notes 


kst  Accounting  Standards  Notices  and  Certlfi- 

d  prescription  reflect  FAC  90-12  published  in  ttie 
agister  as  an  interim  rule  on  August  31.  1992 

»t  Accounting  Standards 

prescnption  reflect  FAC  90-12  published  in  the 
agister  as  an  intenm  rule  on  August  31 ,  1992 
>tsclosure  and  Cor^istency  of  Cost  Accounting 

ent  as  under  52.230-2  above 

lonsistency  m  Cost  Accounting  Practices 

lent  as  urxter  52.230-2  above.  Clause  has  no  po- 
)licat)on  because  it  pertaira  to  awards  to  United 
«ntractors 

kdmrustration  of  Cost  Accounting  Standards 

ent  as  under  52.230-2  above 
FAC  90-12  renwved  th«s  dause) 

'ayments  _ „ _ 

elevant  because  it  pertains  to  supply,  service,  or 

afxxi  servx:es  contracts 

'ayments  Under  Fixed-Price  Research  arxj  Devel- 

)ntracts. 

etevant  because  it  pertains  to  R&O  contracts 

"ayinents  under  Personal  Services  Contracts 

relevant  because  rt  pertains  to  personal  services 

*ayn«nts    under    Transportation    Contracts    and 

ition  Related  Services. 

elevant  because  it  pertains  to  transportation  oon- 

'ayments  under  Fixed-Price  Construction  Contracts 

'ayments  under  CorrvnuncatKjn  Service  Contracts 

non  Gamers. 

'elevant  because  It  pertains  to  regulated  commu- 

!fv«ces  by  common  carrwr  contractors 

'ayments  under  Time  and  Materials  and  Labor- 

racts. 

alevant  because  time  and  materials  arxJ  labor  hour 

woiid  not  be  used 

»Hemate  I  _ 

:  relevant  for  same  reason  as  basic  clause  above 

alternate  II  ™ _ „ _ 

I  relevant  tor  same  reason  as  basic  dause  above 

)»scounts  for  Prompt  Payment 

jmitation  on  Wfthhoking  of  Pa^nents  

elevant  because  <  pertains  to  supply,  R&O,  s«rv- 
nd  materials,  or  labor  hot*  contracts 

Payments  under  Fixed-Piice  A/E  Contracts 

Extras  32.11  l(dX2)  

'elevant  because  (  perta»is  to  supply,  service,  or 
tion  contracts  and  has  no  appbcation  to  the  spe- 
irtvolved  here 

Advance  Payments  .„ 

Alterriate  I  __.„ 

Aaemate  II  

Alternate  IM  __.„ .^ 

Alternate  IV 

Aitemate  V  

Notice  of  Progress  Paymerrts _ 

)t  relevant  t)ecause  rt  pertains  to  contracts  wtwre 

ayments  are  based  on  costs.  (Cor«truction  and  A/ 

s  payments  are  based  on  a  percentage  or  share  of 

1,  and  their  payments  clauses  contain  the  progress 

;n1ena) 

Notice  of  Availabiity  of  Progress  Payments  Exdu- 

SmaU  Business  Concerns. 

t  relevant  tor  same  reason  as  52-232-13  above 

Progress  Payments  Not  tnduded _ 

t  relevant  for  same  reason  as  52-232-13  above 

Progress  Payments  _ _ 

elevant  for  same  reason  as  52-232-13  above 

Alternate  I  _ „ 

I  relevant  for  same  reason  as  52-232-13  above 
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30,201-4(a) 

30.201-4(bK1> 

30^1-4(c) 
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52232-16    Alternate  II  

Clause  not  relevant  for  same  reason  as  52-232-13  above 

52232-1 7    Interest 

52232-18    AvailatHJity  of  Funds 

52232-19    Availability  of  Funds  for  the  Next  Fiscal  Year  

Clause  not  relevant  because  it  pertains  to  indefinite  delivery  or 
requirement  service  contracts 

52232-20    Limitation  of  Cost 

52232-21     Limitation  of  Cost  (Facilities)  

Clause  not  relevant  because  it  pertains  to  consolidated  facili- 
ties, facilites  acouisition,  or  facilities  use  contracts 

52232-22    Limitation  of  Funds  

While  this  clause  is  included  for  use  where  applicable,  HHSAR 
332.702  prohibits  incrementally  funded  construction,  A/E,  or 
defTX)lition  contracts  by  HHS  at  this  tme 

52232-23    Assignment  of  Claims 

52232-23    Alternate  I  

52232-24    Prohibition  of  Assignment  of  Claims . 

52232-25    Prompt  Payment  

52232-26  Prompt  Payment  for  Fixed-Price  Architect-Engi- 
neer Contracts. 

52232-27    Prompt  Payment  for  Constnjction  Contracts 

52232-28    Electronic  Funds  Transfer  Payment  Methods  

52233-1     Disputes  

The  FAR  clause  is  not  suitable  for  P.L.  93-638  subcontracts, 
and  P.L  93-638  prime  contractors  should  prepare  and  uti- 
lize appropriate  clauses  for  the  sutxxmtracts 

52233-1     Alternate  I  

Comment  above  on  need  for  special  clause  in  sutxontracts 
also  applies  to  this  alternate 

52233-2    Sendee  of  Protest  

The  FAR  provision  is  not  relevant  to  prime  "638"  contracts  be- 
cause protests  on  awardatiility  will  be  governed  by  Section 
900.801(b)  of  ttie  Regulation.  The  FAR  provision  is  not  suit- 
able for  solicitations  for  "eSS"  subcontracts,  and  the  prime 
contractors  should  prepare  and  utilize  appropriate  ones 

52233-3    Protest  After  Award  

The  clause  is  not  relevant  because  post-award  protests  will  r>ot 
occur  under  "638" 

52.233-3    Alternate  I  

Alternate  not  relevant  for  same  reason  as  basic  clause  above 

52.236-1     Performance  of  Woilc  by  the  Contractor 

52.236-2    Differing  Site  Conditions  

52236-3    Site  Investigation  and  Conditions  Affecting  Work  .... 

52.236-4    Physical  Data 

52236-5    Material  and  Workmanship 

52236-6    Supenntendence  by  the  Contractor 

52236-7    Permits  and  Responsibilities 

52236-8    Other  contracts  

52.236-9  Protection  of  Existing  Vegetation,  Structures,  Equip- 
ment, Ublibes,  arxl  Improvements. 

52.236-10    Operations  &  Storage  Areas  

52236-1 1     Use  and  Possession  Prior  to  Completion 

52236-12    Cleaning  Up 

52.236-13    Accident  Prevention 

52.236-13    Alternate  I 

52236-14    Availabilrty  and  Use  of  Utility  Sen/ices 

52.236-15    Schedules  for  Construction  (Contracts 

52236-16    Quality  Surveys 

52.236-16    Alternate  I  

52.236-17    Layout  of  Work  

52.236-18  Wori<  Oversight  in  Cost  Reimbursement  Construc- 
tion Contr.. 

52236-19    Organ.  A  Direction  of  the  Work 

52.236-21    Specifications  and  Drawings  for  Construction 

52236-21     Alternate  I  

52.236-21     Alternate  II  

52236-22    Design  Within  Funding  Limitations 

52236-23    Responsibility  of  the  Architect-Engineer  Contractor 

52.236-24    Work  Oversight  In  Architect-Engineer  Contracts  .... 

52.236-25    Peouirernents  for  Registrabon  of  Designers  

52237-1     Site-Visit 

52237-2    Protection  of  Government  Bkjgs,  Equip.,  Vegetation 
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Notes 


Ckxwnuity  of  Services _ 

relevant  because  rt  pertams  to  acqusitions  where 
'  contracts  are  anbcipaled 

'ayrnent  by  Governrrient  to  Contractor 

^iterr^te  I  „ „ 

^'ayment  by  Contractor  to  Government 

ncrementai  Payment  by  Contractor  to  Government 

ndemnrticatjon  arxl  Medical  Liability  Irwurance 

relevant  because  rt  pertains  to  nonpersonal  health 
ce  cofTtracts 

severance   Payments  to   Foreign   Nationals   Em- 
ider  a  Service  Contract  Performed  Outside  US. 
relevant  twcause  it  pertairfs  to  corrtracts  for  serv- 
rmed  outside  the  US 

Motice  of  Intent  to  Disallow  Costs  

^•oduction  Progress  Reports  _ 

Fob.   Ongir>— Govt   BiHs  of  Lading  or   Prepaid 

relevant  because  rt  pertair^  to  using  Goverrvnent 
hng  or  prepaid  postage  (which  do  rxX  appfy  here) 

Fob.  Ongir>— Govt  Bills  of  Lading  or  IrxJicia  Mail  . 
relevant  because  it  pertains  to  usmg  Government 
Itng  or  indKM  mad.  which  will  not  be  used  here 

Report  c*  Shipment  (RESHIP) 

reievarrt  because  it  pertains  to  safety  or  security 
advance  notice  of  shipments,  or  carload  or  tnxk- 
nents 

Bankruptcy  „ _ 

Changes — Fixed  Phce 

eievant  because  it  pertains  to  supply  contracts 

\tternafe  I  

relevant  because  it  pertains  to  service  contracts 
I  A/E  or  professional  services 

Mtemate  II  

relevant  because  It  pertains  to  service  contracts 
I  A/E,  transportation,  or  R&D 

Mtemate  llf  „ 

Mtemate  IV  

reievarrt  because  it  pertains  to  transportation  con- 

Mtemate  V _ 

elevant  because  it  pertairts  to  R&D  contracts 

Zt^nges — Cost  Reimtiursement  ..„ 

elevant  because  rt  pertains  to  supply  contracts 

vttemate  I „ 

elevant  because  rt  pertains  to  service  corrtracts 

» vmate  II  

eievant  lor  same  reason  as  52-243-2  above 

^iterrute  III  _ „ 

Mtemate  IV  „ _... 

elevant  because  pertairts  to  fadMes  contracts 

Mtemate  V  _ 

elevant  because  rt  pertains  to  R&D  corrtracts 

[Changes— T»ne  &  Matenais  or  Labor  Hours  

relevant  because  rt  pertains  to  time  arxl  materials 
hour  contracts,  which  w*  not  be  used  lor  construc- 
P.L.  93-638 

i^hanges „ 

Changes  and  Changed  Conditions  „ 

"hange  Order  Acclg _ 

NtotificatKin  o<  Changes  _ 

'elevant  because  rt  pertaim  to  negotiated  research 
opment  contracts  or  those  invofvtr>g  the  supply  of 
ipons  systems. 

subcontracts  (Fixed-Price  Contracts) „ 

Mtemafe  I  

subcontracts  (Cost  Reintxjrsement  and  Letter 
I. 

Mtemate  I  

t  relevant  because  rt  is  onty  for  use  by  DOD,  Coast 

NASA 

>-ocorvtracts  (Time  &  Materials  &  Labor  Hour  Con- 


37.110<c) 


37.304<a) 
37  304(a) 
37.304(b) 
37.304(c) 
37.403 


37.110(f) 


42.802 

42.1107(a) 

42.1404-2(a) 


42.1404-2(b) 
42.1406-2 


42.903 
43.205(a)(1) 

43.305<aH2) 


43.205<a)(3) 


43.205<aM4) 
43.205(a)(5) 


43.205(a)<6) 

43.205(b)(1) 

43.206(b)<2) 

43.205(b)(3) 

43.205(bM4) 
43.205(b)(5) 

43.205(b)(6) 

43205(c) 


43.206(d) 
43.205(e) 
43.205(f) 
43.107 


44.204(a)(1) 
44.204(a)(3) 
44.204(b) 

44.204(b) 


44.204(c) 


Federal  Re^ster  /  Vol.  59,  No.  13  /  Thursday,  January  20.  1994  /  Proposed  Rules  3229 


Provision  or  clause 


Clause  not  reievant  because  it  only  applies  to  ttme  and  mate- 
rials and  labor  hour  contracts,  which  will  not  be  used  for  corv 
struction  unoer  PL.  93-638 

52244-4  Subcontractors  and  Outside  Associates  and  Corv 
suttants. 

52244-5    Competition  in  Subcontracting 

52245-1     Property  Records 

52245-2    Govt  Property  (Fixed  Price  Contracts)  

52245-2    Alternate  I  „ 

52245-2    Alternate  II  

Alternate  not  relevant  because  It  pertains  to  contracts  for  basic 
or  applied  research 

52245-3    Identification  of  Government-Furnished  Property 

52245-^    Govt  Furnished  Property  (Short  Form) 

52245-5  Govt  Property  (Cost-Reimbursement,  Time  and  Ma- 
terial or  Labor-Hour  Contracts). 

52245-6    Alternate  I  

Alternate  not  relevant  because  it  applies  to  contracts  for  basic 
or  applied  researcti 

52245-6  Liability  for  Govt  Property  (Denx)lition  Services 
Contracts). 

52.245-7    Government  Property  (Consolid.  Facilities) 

Clause  not  relevant  because  it  applie  to  consolidated  facilities 
contracts. 

52245-8    Liability  for  the  Facilities  „ 

Clause  not  reievant  because  it  pertains  to  consolidated  facili- 
ties, tacilities  acquisition,  or  facilities  use  contracts. 

52245-9    Use  and  Charges 

Clause  not  relevant  t)ecause  it  applies  to  consolidated  facilities 
or  faolmes  use  contracts,  or  contracts  involving  ttie  provision 
of  Government  production  and  research  property. 

52245-10    Government  Property  (Facilities  Acquisition)  

Clause  not  relevant  because  it  pertains  to  facilities  or  facilities 
use  contracts  or  when  Government  production  an6  research 
property  is  provided. 

52245-1 1    Govt  Property  (Facilities  Use) 

Clause  not  reievant  t)ecause  it  pertains  to  facilities  acquisition 
contracts. 

52245-11    Alternate  I  „ 

Clause  not  relevant  t)ecause  it  pertains  to  t>aslc  or  applied  re- 
search contracts. 

52245-12  Contract  Purpose  (Nonprofit  Educational  Institu- 
tions). 

Clause  not  relevant  for  same  reason  as  52.245-1 1  atwve 

52245-13  Accountable  Facilities  (Nonprofit  Educational  Insti- 
tuttons). 

Clause  not  relevant  because  it  pertains  to  facilities  contracts 

52245-14    Use  of  Govt  Facilities 

Clause  not  reievant  for  same  reason  as  52.245-1 1  atx>ve 

52245-15    Transfer  of  Title  to  the  Facilities 

Clause  not  reievant  for  same  reason  as  52.245-8  above 

52245-16    Facilities  Equipment  Modernization 

Clause  not  reievant  for  same  reason  as  52.245-8  above 

52245-17    Specal  Tooling  „ 

Clause  not  reievant  because  we  do  not  anticipate  contracts 
that  involve  special  tooling 

52245-18    Special  Test  Equipment 

Clause  y^  leievant  because  we  do  not  anticipate  contracts 
ttiat  involve  special  test  equipment 

52245-19    Govt  Property  Furnished  "As  Is." „ 

Clause  not  reievant  tiecause  it  pertains  to  contracts  where 
Government  production  and  research  property  is  furnished 

52246-1    Contractor  Inspection  Requirements  

Clause  not  relevant  because  it  pertains  to  supply  and  service 
contracts 

52246-2    Inspection  of  Supplies  Fixed  Price  

Clause  not  reievant  because  it  pertains  to  supply  comracts  or 
service  contracts  that  involve  the  furnishing  of  supplies 

52246-2    Arteriate  I  _ 

Alternate  not  ^eievant  tjecause  it  pertains  to  fixed-price  incerv- 
tive  contracts  invorving  ttie  fumishing  of  supplies 

52246-2    Alternate  II  » „ 
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Notes 


lot  relevant  because  rt  pertains  to  fixed-price  with 
•e  price  redetermination  contracts  involving  the  fur- 
if  supplies 

Inspection  of  S<jppltes— Cost  Reimborsemertt 

relevant  t>ecause  it  pertains  to  cost-retmbursement 

lnvolvtr)g  the  fumtshing  of  supplies 

Inspection  of  Services— fixed  Price 

relevant  because  it  pertains  to  fixed-price  service 
,  or  supply  contracts  ttiat  Involve  the  furnishir)g  of 

Inspection  Services — Cost  Reimbursement  

relevant  t)ecause  it  pertains  to  cost-reimtxirsement 
contracts,  or  supply  contracts  that  Involve  the  fuf- 
f  services 

Insoection — Times  and-Matenal  and  Labor  Hour 

relevant  because  it  pertains  to  time  and  materials 
hour  contracts  that  will  not  be  used  for  coristruction 
L  93-638 

Alternate  I  

ot  relevant  for  same  reason  as  basic  clause 
Inspection  of  Research  and  Development — Fixed 

relevant  because  it  pertains  to  R&D  contracts 

Inspection  of   Research  and   Development — Cost 

iement. 

relevant  for  same  reason  as  52-246-7  above 

Alternate  I  

Inspection  of  Research  and  Devetopmerrt  (Short 

Inspection  of  Faalities  

relevant  because  it  pertains  to  facilities  contracts 

Higher  Level  Contract  Quality  Requirement  (Govt 
itions). 

relevant  because  PL.  93-638  construction  projects 
leet  ttie  appropriate  complex  or  critical  item  defini- 
d  here 

Inspection  of  Const  

Inspection — Dismantling.  Demolition,  or  Removal 
/ements. 

Inspection  of  Transp.  

relevant  because  rt  pertair^s  to  freight  transportation 

Certificate  of  Conformance 

relevant  because  rt  pertains  to  supply  and  services 

ResponsitHlrty  for  Supplies  

relevarrt  because  rt  pertaim  to  supply  R&D,  or  serv- 
acts  involving  the  furnishing  of  supplies 

Warranty  of  Supplies  of  a  Noncompiex  Nature 

relevant  because  rt  pertains  to  supply,  contracts 

Attemate  I  

relevant  for  same  reason  as  52.246-17  above 

Alternate  II  

relevant  for  same  reason  as  52.246-1 7  above 

Alternate  III  

relevant  for  same  reason  as  52.246-1 7  above 

Alternate  IV  

relevant  for  same  reason  as  52.246-1 7  above 

Attemate  V  

relevant  for  same  reason  as  52.246-17  above 

Warranty  of  Supplies  of  a  Complex  Nature 

I  relevant  because  rt  pertains  to  supply  and  R&D 

Attemate  I  

relevant  for  same  reason  as  52.246-18  above 

Attemate  II  

relevant  for  same  reason  as  52.246-18  above 

Attemate  III  

relevant  for  same  reason  as  52.246-18  above 

Attemate  IV 

relevant  for  same  reason  as  52.246-18  above 

Warranty  of  Systems  and  Equipment  under  Per- 
i  Specs,  or  Design  Cnteria. 


46.303 
46.304 

46.305 

46.306 

46.306 
46.307(a) 

46.308 

46.308 
46.309 

46.310 

46.311 

46.312 
46.313 

46.314 

46.315 

46.316 

46.710(a)(1) 
46.710(a)(2) 
46.710(a)(3) 
46.71 0<a)(4) 
46.710(a)(5) 
46.710(a)(6) 
46.710(b)(1) 

46.710(b)(2) 
46.710(b)(3) 
46.710(b)(4) 
46.710(b)(5) 
46.710(c)(1) 
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Provision  or  clause 


Clause  not  relevant  because  it  pertains  to  systerT«  and  equip- 
ment contracts 

52246-19    Alternate  I  

Clause  not  relevant  because  it  pertains  to  systems  and  equip- 
ment contracts 

5224S-19    Alternate  II  

Clause  not  relevant  because  it  pertains  to  systems  and  equip- 
ment contracts 

52.24&-19    Alternate  III  „ 

Clause  not  relevant  because  it  pertains  to  systems  and  equip- 
ment contracts 

52246-20    Warranty  of  Services  

Clause  not  relevant  because  it  pertains  to  service  contracts 

52246-21    Warranty  of  Construction 

52246-21    Alternate  I  : 

52246-23    Limitation  of  Liability  

Clause  not  applicable  to  construction  or  A/E  contracts  (per 
FAR  Sutjpart  46.801) 

52246-24    Limitation  of  Liability— High  Value  Items 

Clause  not  relevant  for  same  reason  as  52246-23  at>ove 

52246-24    Alternate  I  

Clause  not  relevant  for  same  reason  as  52246-23  above 

52246-25    Limitation  of  Liability — Services 

Clause  not  relevant  for  same  reason  as  52246-23  above 

52247-1     Commercial  Bill  of  Lading— Notations 

52247-2    Permits,  Autbonties,  or  Franchises  

Clause  not  relevant  because  it  pertains  to  contracts  for  trans- 
portation or  transpoftatiorvrelated  services 
52247-3    Caoability  to  Perform  a  Contract  for  the  Relocation 

of  a  Federal  Office. 
Clause  not  relevant  for  same  reason  as  52247-2  atx>ve 

52247-3    Alternate  I  47207-1  (b)(2)  

Alternate  not  relevant  for  same  reason  as  52247-2  above 

52247-4    Inspection  of  Shipping  &  Receiving  Fadlities 

Clause  rK>t  relevant  for  same  reason  as  52247-2  above 

52247-5    Familiarization  with  Corxlitions  

Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-6    Financial  Statement  

Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-7    Freight  Excluded 

Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-8    Estimated  Weights  or  Quantities  Not  Guaranteed 

47207-3(e)(2). 
Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-9    Agreed  Weight— General  Freight  

Clause  rxjt  relevant  for  same  reason  as  52247-2  above 

52247-10    f^t  We*ght— General  Freight  

Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-1 1    Ne\  Weight— Household  Goods  or  Office  Furniture 
Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-12    Supervision.  Labor  or  Materials 

Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-13    Accessorial  Services — Moving  Contracts 

Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-14    Contractor  Responsibility  for  Receipt  of  Shipment . 
Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-15    Contractor  Responsibility  for  Loading  and  Unload- 
ing. 
Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-16    Contractor  Responsibility  for  Returning  Undeliv- 
ered Freight 
Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-1 7    Charges  

Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-18    Multiple  Shipments  

Clause  not  relevant  for  same  reason  as  52247-2  above 

52247-19    Stopping  in  Transit  For  Partial  Unloading  

Clause  not  relevant  for  same  reason  as  52247-2  above 
52247-20    Estimated  Quantities  or  Weights  for  Evaluation  of 

Offers. 
Provision  not  relevant  for  same  reason  as  52247-2  above 
52247-21    Contractor   Liability   for   Personal    Injury   and/or 
Property  Damage. 


Prescribed  in 


46.710(c)(2) 
46.710(c)(3) 
46.710(C)(4) 

46.710(d) 

46.710(e)(1) 
46.710(e)(2) 
46.805 

46.805(a) 

46.805(a) 

46.805(a)(4) 

47.104-4 
47207-1  (a) 

47207-1  (b)(1) 


47.207-1  (c) 
47.207-1  (d) 
47.207-1  (e) 
47.207-3(d)(2) 

47207-4(a)(1) 

47207-4(a)(2) 

47207-4<b) 

47207-6(b) 

47207-6(C) 

47207-6(d) 

47207-5(e) 

47207-6(f) 

47207-6(a)(2) 
47207-6(c)(5)(i) 
47207-6(c)(5)(ii) 
47.207-6(C)(6) 

47207-7(c>— 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DOR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 
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Provision  of  clause 


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


istotes 


levant  for  same  reason  as  52.247-2  above 

kXTtractor  Liability  (or  Loss  of  and/or  Damage  to 

jf  than  HousehoW  Goods. 

levarrt  lor  same  reason  as  52.247-2  above 

k)ntractor  Liability  lor  Loss  of  arxVor  Darriage  to 

Goods. 

ievant  for  same  reason  as  52.247-2  atxjve 

usance  Notification  by  ttie  Goverrvnent 

levant  for  san>e  reason  as  52.247-2  above 
iovt-Fumished  Equip,  with  or  wittxxrt  Operators  .. 
levant  for  same  reason  as  52.247-2  above 

k»vt  Direction  and  Marldng 

levant  for  same  reason  as  52.247-2  atx>ve 

/Ontiact  Not  Affected  by  Oral  Agreement 

levant  for  same  reason  as  52.247-2  above 

contractor's  Invoices  

levant  for  same  reason  as  52.247-2  above 

•o.b.  Ongin  

ilevant  because  it  pertains  to  ttw  application  of 
on  and  traffic  management  consideratior^  in  ttie 
of  supplies 

o.b.  Origin  Contractor's  Facility  _ 

ievant  for  same  reason  as  52.247-29  above 

•o.b.  Ongin,  Freigfit  Allowed 

levant  for  same  reason  as  52.247-29  above 

■o.b.  Origin,  Freight  Prepaid  

levant  for  same  reason  as  52.247-29  above 

■o.b.  Ongin,  with  Differentials  

levant  for  same  reason  as  52.247-29  above 

•o.b.  Destination 

levant  for  same  reason  as  52.247-29  atxjve 
•o.b  Destination,  within  Consignee's  demises  .... 
levant  for  same  reason  as  52.247-29  above 

■as.  Vessel  Port  of  Shipment 

levant  for  same  reason  as  52.247-29  above 

•o.b.  Vessel,  Port  of  Shipment 

levarrt  for  same  reason  as  52.247-29  above 

-o.b.  Inland  Camer,  Point  of  Exportation 

ievant  for  same  reason  as  52.247-29  above 

-o.b.  Inland  Point,  Country  of  Importation  

levant  for  same  reason  as  52.247-29  above 

Ex  Dock.  Pier,  or  Warehouse,  Port  of  Importation  . 

levant  for  same  reason  as  52.247-29  above 

D&f,  Destnation 

levant  for  rt\e  same  reason  as  52.247-29  above 

ZaI.  Destination  

levant  tor  the  same  reason  as  52.247-29  above 

-o.b.  Designated  Air  Carrier's  Terminal,  Poirrt  of 

I. 

levant  for  the  same  reason  as  52.247-29  above 

-o.b.  Designated  Air  Carrier's  Terminal,  Point  of 

I. 

ilevant  for  the  same  reason  as  52.247-29  above 

"o.b.  Origin  and/or  Fob.  Destination  Evaluation  . 

t  relevant  for  the  same  reason  as  52.247-29 

Shipping  Point(s)  Used  in  Evaluation  of  F.o.b.  Ori- 

t  relevant  for  the  same  reason  as  52.247-29 

Evaluation — F.o.b.  Origin 

t  relevant  for  the  same  reason  as  52.247-29 

F.o.b.  Destination  Evidence  of  Shipment 

slevant  for  the  same  reason  as  52.247-29  above 

Destination  Unknown , 

t  relevant  for  ttie  same  reason  as  52.247-29 

No  Evaluatkjn  of  Trar^portation  Costs 

t  relevant  for  the  same  reason  as  52.247-29 

Evahjation  of  Export  Offers  


47.207-7(d) 

47207-7(e) 

47.207-8<a)(1) 

47207-8<a)(2)(i) 

47.207-8<a)(3) 

47207-8(b) 

47.207-9(c) 

47.303-1  (c) 

47.303-2(c) 

47.303-3(c) 

47.303-4(c) 

47.303-5(0) 

47.303-6(0) 

47.303-7(0) 

47.30a-8(c) 

47.303-9{c) 

47.303-10(0) 

47.303-1 1(c) 

47.303-12(0) 

47.303-1 3(c) 

47.303-14(0) 

47.303-15(0 

47.303-1 6(c) 

47.305-2(b) 

47.305-3(b)(4)(ii) 

47.306-3(f)(2) 

47.305^(c) 
47.305-5(b)(2) 

47.305-5(c)(1) 

47.305-6(e) 
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Provision  or  clause 


Provision  not  relevant  for  ttie  same  reason  as  52.247-29 
above 

52.247-51    Alternate  I  

Alternate  not  relevant  (or  the  same  reason  as  ttie  basic  provj- 
ston  atx>ve 

52.247-51     Attemate  II  

Alternate  not  relevant  for  tt>e  same  reason  as  the  basic  provi- 
sion above 

52.247-51     Alternate  III 

Alternate  not  relevant  for  ttie  same  reason  as  ttie  basic  provi- 
sion above 

52.247-52  Clearance  and  Docum.  Requirements  Shipments 
to  DOD  Air  or  Water  Terminal  Transshipment  Points. 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-53    Freight  Classification  Description  

Provision  not  relevant  for  tf>e  same  reason  as  52.247-29 
above 

52.247-54  Diversion  of  Shipment  under  F.o.b.  Destination 
Contracts. 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-55  F.o.b.  Point  for  Delivery  of  Govt-Fumished  Prop- 
erty. 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-56    Transit  Arrange 

Provision  not  relevant  tor  the  same  reason  as  52.247-29 
above 

52.247-57    Transportation  Transit  Privilege  Credits  

Clause  not  relevant  for  ttie  same  reason  as  52.247-29  above 

52.247-58  Loading,  Blocking,  and  Bracing  of  Freight  Car 
Shipments. 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-69    F.o.b.  Origins— Carload  and  Truckload  Shipments 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-60    Guaranteed  Shipping  Characteristics 

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-61     F.o.b.  Origin — Minimum  Size  of  Shipments  

Clause  not  relevant  for  ttie  same  reason  as  52.247-29  above 

52.247-62    Specific  Quantities  Unknown  

Clause  not  relevant  for  the  same  reason  as  52.247-29  above 

52.247-63    Preferences  for  U.S.— flag  Air  Caniers  

Clause  has  no  practkal  relevance  to  "638"  A/E  and  construc- 
tk>n  contracts 

52.247-64  Preference  for  Privately  Owned  U.S.— Flag  Com- 
mercial Vessels. 

52.247-64    Alternate  I  

52.247-64    Alternate  II  

52.248-1    Value  Engineering  

52.248-1     Alternate  I  

52.248-1    Alternate  II  

52.248-1    Alternate  III  

52.248-2    Value  Engineering  Progranv— Architect  Engineer  .... 

52.24^-3    Value  Engineering — Construction 

52.248-3    Attemate  I  

52.249-1  Terminatk)n  for  Convenience  of  the  Govt  (Fixed- 
Price)  (Short  Form). 

52.249-1    Alternate  I  

52.249-2  Temiination  for  Convenience  of  the  Govt  (Fixed- 
Price). 

Note:  Clause  only  used  in  conjunction  with  one  of  the  alter- 
natives. 

52.249-2    Alternate  I  

52.249-2    Alternate  II  

Attemate  not  relevant  because  "638"  contractors  would  not  be 
compelled  to  pay  Interest  on  excess  termination  payments 
received  from  the  Government! 

52.249-2    Alternate  III  

52249-3  Terminatk)n  for  Convenience  of  the  Govt  (Disman- 
tling. Demolition,  or  Renx>val  of  Improvements). 

52249-3    Alternate  I  

52249-4  Termination  for  Convenience  of  the  Government 
(Servkses  Form). 

Clause  not  relevant  because  pertains  to  servrce  contracts. 


Prescribed  in 


47.30&-6(e)(1) 

47.305-6(e)(2) 

47.305-6(e)(3) 

47.305-6(f)(2) 

47.305-9(b)(1) 

47.305-1 1  (b)(2) 

47.305-1 2(a)(2) 

47.305-1 3(a)(3)(i) 

47.305-1 3(b)(4) 
47.305-1 2(a)(2) 

47.305-1 6(a) 
47.305-1 6(b)(1) 
47.305-1 6(c) 
47.30&-16(d)(2) 
47.405 


47.507(a) 

47.507(b) 

47.507(c) 

48.201(b) 

48.201(c) 

48.201(d) 

48.201(e)(1) 

48.201(f) 

48.202 

48.202 

49.502(a)(1) 

49.502(a)(2) 
49.502(b)(1)(i) 


49.502(b)(1)(ii) 
49.502(b)(1)(iii) 


49.502(b)(1)(iii) 
49.502(b)(2) 

49.502(b)(2) 
49.502(c) 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


I* 
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Provision  or  dausA 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DOR 

PRI 


DOR 

SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


Termination  for  Convenience  of  the  Govt  (Edu- 

jnd  Ottier  ^4onpfoW  Institutions). 

relevant  because  pertams  to  R&O  contracts 

TefTTimatJon  (Cost-Reimbursemenl)  .„ 

Alternate  I  - _ — „..- ...._.._ .._.... 

AJiemate  It  ........»»....«..«.•.....••••.••••»..„•..„.••.•..•....... 

relevant  because  other  alternatives  address  corv 


Alternate  HI  _ 

Attennate  IV  „ _ _ 

relevant  because  pertains  to  time  and  materials 
'  hour  corrtracts 

Alternate  V  

relevant  for  same  reason  as  Attentate  iV  above 

Termtnatwn  (Fixed-Pnce  ArchrtecJ-Engineer) 

Default  (Fixed-Pnce  Suppty  ar>cl  Service)  

relevant  because  pertains  to  supply  and  service 

Alternate  I  _ _ _ 

relevant  because  pertair«  to  transportation  or  trans- 
related  contt^acts 

Default  (Fixetf-Pnce  Research  and  Development)  ... 
relevant  because  pertains  to  R&D  contracts 

Default  (Fixed-Pnce  Cor»truct)on)  „ 

iDR,  clause  or^  used  in  conjunction  with  Alternate  I 

Alternate  I  _ 

Alternate  II  . 

Altemate  III 

Termmatioo  of  Work  (Consolidated  Facilities  or 
Acquisition.). 

relevant  because  pertains  to  consolidated  facilities 
ties  acqusition  contacts 

Altemate  I  

relevant  for  same  reason  as  52.249-1 1  above 

Tennination  (Personal  Services)  

relevant  because  it  pertains  to  personal  services 

Failura  to  Perform _ „ 

relevant  because  it  pertains  to  faclities  contracts 

Excusable  Delays  „ „ 

relevant  because  pertairw  to  cost-reimtxjrsement 
y  servx^es,  cons»uctKXi,  or  R4D  contracts,  or  time 
•nals,  labor-hour,  consolidated  facilities,  arxj  facili- 
JtX3f\  contracts 

Irxlemrvftcation  UryJer  Pubic  Law  85-804  

>lves  Mdemrvfication  of  contractor  against  unusually 
s  or  nuclear  risks,  arxl  \MOuld  sefdom  be  necesssvy 

AKemate  I  _ 

Govt  Supply  Sources .■ 

Allennate  I  „ „ _ 

relevant  because  pertains  to  facilties  contacts 
Interagency  Fleet  Management  System  (IFMS)  Ve- 
j  Related  ServK»s. 

Solicitation  Provisions  Incorp.  by  RefererKe 

Clause  Incorp.  by  Reference  _ 

Alteration  in  Solidtabon  ..._ _ 

I  not  relevant  because  it  pertairu  to  alterations  in 
ns  wtMch  are  not  necessary  tn  the  norvcompetitive 
icess 

Alterations  in  Contract  _ 

□t  relevant  because  alterations  will  be  bilaterai 

Authorized  Deviations  in  Clauses  _ _ „„. 

Computer  Generation  of  Forns _... 


49.502(d) 


4g.503(a)(1) 
49.503(a)(2) 
49.503(a)(3) 


49.503(a)(3) 
49.503(a)(4) 


49.503(a)(4) 

49.503(b) 
49-504(a)(1) 


49.504(a)(2) 

49.504(b) 

49.504(c)(1) 

49.504(c)<2) 
49.504(c)(3) 
49.504(c)(3) 

49.505(a) 

49.505(a) 
49.50S(b> 

49.505(c) 
49.505(d) 


50.403-3 


50.403-3 

51.107 

51.107 

51.205 

52.107(a) 
52.107(b) 
52.107(c) 


52.107((fl 

52.107(f) 
53.111 


A 

A 
O 


A 
1 


A 
A 


A 
A 


I-B— OepartmcDl  of  the  Interior  Acquisition  Regulation  Pnmsaons  and  Qaiises  for  Departaient  of  the  Interior 
Firm  Fixed-Price,  Cost,  or  Cost-Sharing  Types  of  Construction  Project  Contracts 

Column  Heading  and  Codes 
)lumn  headings  and  codes  used  in  this  Exhibit  are  identical  to  those  used  in  Exhibit  I-A. 
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DOI  Acquisition  Regulation  Provisions  and  Clauses 


Provision  or  clause 


1452204-70  Release  of  Claims  

1452204-71  Indian  Preference  

1452204-72  Indian  Preference  Program  

1452.210-70  Brand  Name  or  Equal 

1452.215-70  Examination  of  Records  by  the  Dept.  of  Interior 

1452228-70  Liability  Insurance 


Prescribed  in 


1404.804-70 
1404.7003(a) 
1404.7003(b) 
1404.7005 
1410.004-70(c) 
1415.413-70 
1428.301 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 


PFfT    SUB 


A/E 


Notes 


Exhibit  I-C— Health  and  Human  Services  Acquisition  Regulation  Provisions  and  Clauses  for  Department  of  Health 
and  Human  Services  Firm  Fixed-Price,  Cost,  or  Cost-Sharing  Types  of  P.L.  93-638  Construction  Project  Contracts 

Column  Headings  and  Codes 
The  column  headings  and  codes  used  in  this  Exhibit  are  identical  to  those  used  in  Exhibit  I-A 

HHS  Acquisition  Regulation  Provisions  and  Clauses 


Provision  or  clause 


352202-1     Definitions  

352202-1    Alternate  I 

352.215-12    Restriction  on  Disd.  and  Use  of  Data 

352.215-72    Pre-Proposal  Conference  

This  provision  is  not  relevant  because  it  pertains  to  a  competi- 
tive acquisition  process 

352216-70    Negotated  Overtiead  Rates— Fixed 

This  clause  is  not  relevant  because  it  pertains  to  contracts  with 
educatkjnal  Institutions  and  non-profit  organizations,  and  trit>- 
al  organizations  are  categonzed  as  state  arxJ  local  goverrv 
ments 

352216-72    Additional  Cost  Principtes 

This  clause  is  not  relevant  for  the  same  reason  provided  under 
352216-70  above 

352224-70    Confidentiality  of  Infomiation 

This  clause  is  not  relevant  because  construction  project  con- 
tracts do  rx)t  involve  the  type  of  confidential  information  on 
irxjividuals  or  proprietary  information  at  issue  here 

352.228-7    Insurance — Liability  to  Third  Persons 

352.232-9    Withholding  of  Contract  Payments  

352232-71     Cost  Sharing  

This  clause  is  not  relevant  because  it  pertains  to  R&D  con- 
tracts 

352.232-73    Method  of  Payment— Letter  of  Credit 

This  clause  is  not  relevant  t)ecause  it  only  applies  to  advance 
paymerrts  to  specific  States  and  State  universities  listed  in 
the  HHSAR 

352232-74  Estimated  Cost  and  Fixed  Fee— Increment  Fund- 
ed Contract. 

This  clause  is  not  relevant  because  it  pertains  to  incrementally 
funded  contracts,  and  these  types  of  contracts  are  not  used 
for  A/E  or  construction  within  HHS  at  this  time 

352.232-75    Incremental  Funding  

This  provision  is  not  relevant  because  it  pertains  to  incremen- 
tally funded  contracts,  and  these  types  of  contracts  are  not 
used  for  A/E  or  construction  within  HHS  at  this  time 

352233-70    Litigation  and  Claims  

352237-70    Consulting  Services  Reporting  

This  clause  is  not  relevant  because  it  pertains  to  contracts  for 
consuttir)g  services 

352.242-71     Final  Decisions  on  Audit  Findings  

352.249-14    Excusable  Delays  

This  clause  is  not  relevant  because  our  contracts  will  contain  a 
FAR  default  clause 

352.270-1  Accessibility  of  Meetings.  Conferences,  and  Semi- 
nars/Persons with  Disabilities. 

This  clause  is  not  relevant  because  our  P.L  93-638  construc- 
tion project  contractors  will  not  be  required  to  conduct  meet- 
ings, conferences,  or  seminars 

352.270-2    Indian  Preference  


Prescribed  in 


Clause  prearnt>le 
Clause  preamble 
Provision  preamble 
Provision  preamble 


Clause  preamt>te 


316.3070) 
324.7004 


Clause  preamble 
Clause  preamble 
335.070 


332.406 


Clause  preamble 


Provision  preamble 


Clause  preamble 
337.270 


Clause  preamble 
Clause  preamt)le 


370.102 


370.202(a) 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


—         A  —        A 
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Provision  or  dausa 


Pfeschbed  In 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PR» 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


hkJtes 


Is  no<  relevant  to  prime  contracts  because  HMSAR 
jxcibdes  iJ  for  P.L.  9:^-638  contracts,  but  it  is  applt- 
ubcootracts  where  the  tribe  lacks  an  approved  pro- 
system 

Indten  Preference  Program  _ 

nt  LfxJer  352.270-2  above 

Pricing  of  Adjustments _ 

Key  Personnel  _ _... 

Publicat)ons  and  PuWicity  .„ 

IS  not  relevar*  because  it  is  directed  at  research 
that  may  lead  to  pubtehabte  findtoigs 

Paoefwofyfi^^tx:ljon  Act  


370.202<b) 

Clause  preamUe 
Clause  preambte 
Clause  preamble 


Clause  preamt3ie 


A 

A 


-D — Public  Healtb  Service  AcquisitioD  Regolatkm  Provisions  and  Clauses  for  I^epartment  of  Health  and  Human 
Services  Firm  Fixed-Price,  Cost,  or  Cost-Sharing  Types  of  P.L.  93-638  Construction  Project  Contracts 

Column  Headings  and  Codes 
iluinn  headings  aiKi  codes  used  in  this  Exhibit  are  identical  to  those  used  in  Exhibit  I-A. 

PHS  AcQutsiTiON  Regulation  Provisions  and  Clauses 


Provision  or  clause 


Prescribed  in 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


Late  Proposals.  Mods,  and  Withdrawals  of  Pro- 
relevant  because  it  pertajra  to  competitively  ac- 
iD  services 
.Safety  and  Health „ _ _ 

relevant  twcause  cortstruction  covered  by  Clause 
M  below 

Safety  and  Health  Construction „ 

Additional  Payment  Provistoo  .._ 

Protection  of  Human  Subjects  ..._ 

4  relevant  because  it  pertains  to  corrtracts  involving 
human  beogs  as  subjects  in  research  activities. 

Care  of  Laboratory  Animals _ 

it  relevant  because  It  pertains  to  contracts  Involving 
'  live  vertetxdte  arumals  as  subjects  in  research  ac- 

Maxinnjm  Allowabie  Cost  for  Drugs  

reievarrt  because  it  pertains  to  the  procurement  of 

R  clauses  under  362.280-4(a)  rotate  to  cost-reim- 
>t  contracts) 

I)(1)    Deflnrtons  ._ _ _.... 

relevant  because  construction  project  contracts  will 
e  clause  at  HHSAR  352202-1 

i)(2)    Disputes  ....„ _ 

relevant  because  construction  project  contracts  wiU 
e  clause  at  FAR  52233-1 .  Disputes 

»)(3)    Unutation  of  Cost  _ 

relevant  because  construction  project  contracts  will 
e  clause  at  FAR  52232-20,  Limitation  of  Costs 

i)(4)    Allowable  Cost  

relevant  because  subject  Is  covered  l>y  Section 
if  the  Regulation 

i)(5)    Negotiated  Overhead  Rates  

sts    are    covered    by    Sections    900.409    and 
;m)  at  the  Regulation 

i)(6)    Payment  „ _ _ _... 

relevant  because  payment  is  covered  under  Sec- 
007  of  the  Regulation 

i)(7)    Advar>ce  Payments  _ _ _... 

relevant  because  construction  project  contracts  wiM 
e  clause  at  FAR  52232-12.  Advance  Payments 
1X8)    Exanvnation  of  Records _ _... 


315.412 


323.7002  and 
323.7003 


323.7005 
Clause  preamble 
352.380-^ 


362.380-4 
352.380-4 

352.380-4 
352.380-4 
352.380-4 
352.380-4 
352.380-4 
352380^ 
352.380-4 
352.380-4 
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Prawsion  or  dauM 


Clause  not  relevant  because  construction  project  contracts  wW 
contain  the  clause  at  FAR  52^15-1,  Examination  of 
Records  by  Comptroller  General 

352.280-4(a)(9)    Inspection  and  Reports 

Clause  not  relevart  because  subject  is  covered  in  Section 
900.1005  of  the  Regulation 

352.280-4(a)(l0)    Subcontracting  „ 

Clause  not  required  because  consfruction  project  contracts  win 
contain  the  clause  at  FAR  52.244-2,  Subcontracts  (Cost  Re- 
imtxjrsement  arxJ  Letter  Corrtracts) 

352.280-4(a)(11)    Accounts,  Audit,  and  Records  

Clause  not  required  because  the  sut)ject  is  addressed  in  Sec- 
tion 900.126  of  the  Regulation  and  the  clauses  at  FAR 
52.215-1,  Examination  of  Records  by  Comptroller  General, 
and  at  FAR  52.215-2,  Audit— Negotiations 

352.280-4(a)(12)    Govem.-Fumsh.  Property  „ 

Clause  not  relevant  t)ecause  cost-reimbursement  contrjicts  for 
construction  projects  will  contain  the  clause  at  FAR  52245- 

5,  Government  Property  (Cost-Reimbursement,  Time  and 
Matenal,  or  Labor-Hour  Contracts) 

352280-4{aMl3)    Changes _ 

Clause  not  relevant  because  cost-reimbursement  contracts  for 

construction  projects  will  contain  the  clause  at  FAR  52.243- 

2,  Changes  (Cost  Reimbursemenl)(Altemative  III) 

352.280-4(a)(14)    Notice  to  the  Government  of  Delays  

This  PHSAR  clause  is  more  compretiensive  than  the  clause  at 

FAR  52.222-1,  vvhich  is  limited  to  delays  resulting  from  labor 

disputes 

352.280-4(aMl5)    Retrocession  „ 

Clause  not  relevant  because  cost-reimbursement  contracts  for 

construction  contracts  vmB  contain  the  clause  at  FAR  52.249- 

6,  Termination  (Cost-Reimbursement) 
352.280-4(a)(16)    Assurrpbon  and  Reassumption  of  Contract 

Prog. 

Clause  not  relevant  for  ttie  same  reason  provided  under 
352280-4(a)(15)  above 

352.280-4(a)(17)    Key  Personnel 

Clause  not  relevant  because  cost-reimbursement  contracts  for 
construction  projects  wiN  contain  ttie  clause  at  HHSAR 
352.270-5,  Key  Persormel 

35fe.280-4(a)(l8)    Litigation  and  Claims  

Clause  not  relevant  because  construction  project  contracts  wM 
contain  the  clause  at  FAR  52244-2,  Subcontracts  (Cost-Re- 
imbursement and  Letter  Contracts) 

352280-4(a)(l9)    Indemnity  and  Insurance  

Clause  not  relevant  because  construction  project  contracts  will 
include  the  clause  at  FAR  52228-6,  Insurance— Wortt  on  a 
Government  Installation 

352280-4(a)(20)    Overtime _ „ _ 

Ttvs  clause  is  directed  at  obtaining  prior  Contracting  Officer  ap- 
proval for  overtime,  rather  ttian  ensuring  its  proper  corrv 
pensation 

352280-4(a)(21)    Foreign  Travel _ 

Clause  not  relevant  because  foreign  travel  is  highly  improbable 
urxJer  P.L.  93-638  construction  project  corrtracts 

352280-4(a)(22)    Questionnaires  and  Surveys 

The  clause  Is  not  relevant  because  P.L  93-638  construction 
protect  contracts  will  contain  the  clause  at  HHSAR  352270- 

7,  PaperworV  Reduction  Act 

352280-^(a)(23)    Prinbng  „ _ 

Clause  not  relevant  because  printing  of  25,000  pages  is  highly 

improbable  under  P.L  93-^38  construction  project  contracts 

352280^(a)(24)    Sendees  of  Consultants 

This  clause  is  not  relevant  because  it  pertaint  to  consultant 

services 

352280-4(a)(25)    Assignment  of  Claims _ 

This  clause  is  not  relevant  because  construction  project  corv 

tracts  will  contain  the  clause  at  FAR  52232-23,  Assignment 

of  Claim 
352280-4(a)(26)    Contract  Wodc  Hours  and  Safety  Standard 

Act— Overtime  Comp. 


Prescribed  in 


352.380-4 
352.380-4 

352.380^ 

352.380-4 

352.380-4 

352.380-4 

352.380-4 

352.380-4 

352J)80-4 

352.38(M 

352.380-4 

352.380-4 

352.380-4 
362.380-4 

352.380-4 
352.380-4 
352.380-4 

352.380-4 


FPC 
PRI 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 
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Provision  or  clause 


is  rxjt  relevant  because  construction  project  con- 
)  character  subject  to  this  Act  will  contain  the 
AR  52.222-4 

(27)  Walsh-Healey  Public  Contracts  Act 

Blevant  because  sutxx>ntracts  of  a  character  sub- 
Act  will  be  covered  by  the  clause  at  FAR  52222- 

(28)  Equal  Opportunity  

jlevant  because  ttie  subject  is  covered  by  Section 
f  the  Regulation  and  the  clause  at  52.222-26, 
txtumty 

(29)  Indian  Pref.  in  Training  

Jlevant  because  the  subject  Is  covered  in  Subpart 
igulation 

(30)  Cert,  of  Nonsegregated  Facilities  

t  relevarrt  because  constnxtion  project  contracts 
1  the  clause  at  FAR  52.222-21,  Certification  of 
gated  Facilities 

(3!)    Convict  Labor 

f  relevant  because  construction  project  contracts 
the  clause  at  FAR  52.222-3.  Convict  Labor 

(32)  Officials  Not  To  Benefit 

t  relevant  t)ecause  construction  project  contracts 
1  the  clause  at  FAR  52.203-1,  Officials  Not  To 

(33)  Buy  American  Act  Sup.  &  Serv 

t  relevant  because  it  pertains  to  supply  contracts 
i  contracts  ttiat  involve  the  furnishing  of  supplies 

(34)  Ant-Kckback  Act  

t  relevant  because  construction  project  contracts 

the  clause  at  FAR  52.302-7.  Anti-Kickback  Pro- 

(35)  Use  of  Irxjian  Business  Concerns  

ilevant  because  sut>tect  covered  elsewhere  in  ttie 

(36)  Payment  of  Interest  on  Contractor's  Claims 
s  not  relevant  because  constnx:tion  project  con- 
iclude  the  clause  at  FAR  52.233-1,  Disputes 

(37)  Fair  and  Equal  Treat,  of  Indian  People  

;  not  relevant  because  it  pertains  to  contracts  for 
vices 

(38)  Price  Reduction  fof  Defective  Cost  or  Pric- 

i  not  relevant  because  construction  project  con- 
contain   the   clauses   at    FAR   52215-22   and 
on  price  reductions  for  defective  data 

(39)  Subcontractor  Cost  and  Pnang  Data  

>  rx)t  relevant  because  construction  project  con- 
contain   ttie   clauses   at   FAR   52.215-24   and 

on  subcontractor  cost  or  pricing  data 

(40)  Penaltes  

levant  because  subject  covered  etsewtiere  in  the 

(41)  Effect  on  Existing  Rights  

s  covered  in  Section  900. 1 04  of  ttie  Regulation 

(42)  Gen.  Servicfts  Adrmn.  Supply  Sources 

5  not  relevant  because  construction  project  con- 
contain  the  clause  at  FAR  52251-1.  Government 
rces 

ciauses  under  352^80~4(b)  pertain  to  fixedixice 

[1)    Definitions  

levant  because  construction  project  contracts  will 
clause  at  HHSAR  362.202-1 

;2)  Disputes 

levant  because  construction  project  contracts  will 
clause  at  FAR  52.233-1 ,  Disputes 
;3)    Contract  Work  Hours  and  Safety  Standard 
me  Comp. 
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352.380-4 
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352  380-4 
352.380-4 
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352.380-4 
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352.380-4 
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Provision  or  clause 


This  clause  is  not  relevant  because  construction  project  corv 
tracts  of  a  character  sut>ject  to  this  Act  will  contain  the 
clause  at  FAR  52.222-4 

352.280-4(b)(4)    Walsh-Healey  Public  Contracts  Act 

Clause  not  relevant  because  subcontracts  of  a  character  sut>- 
ject  to  this  Act  will  be  covered  by  the  clause  at  52.222-20 

352.280-4(b)(5)    Convict  Labor 

Clause  is  not  relevant  because  constnx:tion  project  contracts 
will  contain  the  clause  at  FAR  52.222-3,  Convict  Labor 

352.280-4(b)(6)    Notrce  to  the  Government  of  Delays  

The  clause  is  not  relevant  t>ecause  fixed-price  contracts  for 
construction  projects  will  contain  the  clause  at  FAR  52.249- 
10,  Default,  (Fixed  Price  Constmction).  This  FAR  clause  irv 
cludes  the  requiremerrt  for  notice  of  delays 

352.280-4(b)(7)    Assignment  of  Claims  _ 

This  clause  is  not  relevant  because  construction  project  corv 
tracts  will  contain  the  clause  at  FAR  52.232-23,  Assignment 
of  Claim 

352.280-4(b)(8)    Officials  Not  To  Benefit 

Clause  is  not  relevant  because  construction  project  corrtracts 
will  contain  the  clause  at  FAR  52.203-1,  Officials  Not  To 
Benefit 

352.280-4(b)(9)    Anti-Kickback  Act  

Clause  is  not  relevant  because  construction  project  contracts 
will  contain  the  clause  at  FAR  52.302-7,  Anti-Kickback  Pro- 
cedures 

352.28(M(b)(10)    Penalties  

Clause  not  relevant  because  subject  covered  elsewhere  In  the 
Regulation 

352.280-4(b)(1 1)    Buy  American  Act  

Clause  is  not  relevant  because  it  pertains  to  supply  contracts 
and  service  contracts  that  involve  tt>e  furnishing  of  supplies 

352.28CM{b)(12)    Equal  Opportunity  

Clause  not  relevant  because  the  subject  is  covered  t>y  Section 
960.120  of  the  Regulation  and  the  clause  at  52.222-26, 
Equal  Opportunity 

352.28(>-4(b)(l3)    Cert,  of  Nonsegregated  Facilities  

Clause  is  not  relevant  t>ecause  cor^truction  project  contracts 
will  contain  the  clause  at  FAR  52.222-21,  Certification  of 
NorvSegregated  Facilities 

352.28(M(b)(14)    Subcontracting  

Clause  not  required  because  fixed-price  contracts  for  construc- 
tk>n  projects  will  contain  the  clause  at  FAR  52.244-1,  Sub- 
contracts (Fixed-Price  Contracts) 

352.280-4(b)(15)    Competition  in  Subcontracting 

Clause  not  required  because  construction  project  contracts  will 
contain  ttie  clause  at  FAR  42.244-5,  Corripetition  in  Sub- 
contracting 

352.280-4(b)(l6)    Use  of  Indian  Business  Concerns  

Clause  not  relevant  because  sutiject  covered  elsewhere  in  the 
Regulation 

352.280-^{b)(17)    Indian  Pref.  in  Training  

Clause  not  relevant  because  subject  covered  in  Subpart  A  of 
the  Regulation 

352.280-4(b)(l8)    Inspection 

The  clause  is  not  relevant  t>ecause  construction  project  con- 
tracts will  contain  the  inspection  clauses  at  52.246-12  and 
52.246-13 

352.280-4(b)(19)    Changes 

Clause  not  relevant  because  fixed-price  contracts  for  cortstruc- 
tion  projects  will  contain  the  changes  clause  at  FAR  52.243- 
1  (Alternate  III)  or  at  FAR  52243-^  ' 

352.280-4(b)(20)    Retrocessk)n  

Clause  not  relevant  because  fixed-price  contracts  for  construc- 
tion projects  will  contain  the  termination  for  convenience 
clause  at  FAR  52.249-1.  -2,  -3.  or  -7,  and  the  termination 
for  default  clause  at  FAR  52249-10 

352.280-4(b)(21)  Assumption  and  Reassumption  of  Contract 
Prog. 

Clause  not  relevant  for  same  reason  provided  under  352.280- 
4(b)(20}  above 
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Provision  ordausa 


l(b){22)    Payment  of  Interest  on  Contractor's  Claims 
e  is  not  relevant  because  constructron  project  corv 
ill  include  ttie  clause  at  FAR  52.233-1,  Disputes 
l(b)(23)    Govem.-Fumsh.  Property  

<  relevant  because  fixed-pnce  contracts  for  construc- 
lects  wHI  contain  ttie  clause  at  FAR  52.245-2,  Gov- 
t  Property  (Fixad-Pnce  Corrtracts) 

l(b)(24)    ExaminatK)n  of  Records  by  tf>e  Comp.  Gen- 

<  relevant  because  construction  project  contracts  will 
the    clause    at    FAR    52.215-1,    Examination    of 

i  by  Comptroller  General 

i(b)(25)    Indemnity  and  Insurance  „... 

t  relevant  because  construction  project  contracts  wiU 
the  clause  at  FAR  52.228-5,  Insurance— WorV  on  a 
nent  Installation 

(b)(26)    Fair  and  Equal  Treat,  of  Indian  People  

9  is  rx3t  relevant  because  it  pertains  to  contracts  for 

are  and  similar  types  of  services  to  irxUviduai  IHS 

aries 

(b)(27)    Reports  to  the  Indian  People  and  AnnoaJ 

i  relevant  because  it  is  covered  in  the  Regulation 

i(b)(28)    Quesbonnajres  arxl  Surveys 

e  is  not  relevant  because  P.L  93-638  construction 
»ntracts  will  contain  the  clause  at  HHSAR  352.270- 
rworV  Reduction  Act 

(b)(29)     Pnnting 

f  relevant  because  printing  of  25,000  pages  is  highly 
ble  under  P.L  93-638  constriction  project  contracts 
(b)(30)    Price  Reduction  for  Defective  Cost  or  Pric- 

e  is  not  relevant  because  construction  project  corv 
«U  contain  ttie  clauses  at  FAR  52.215-22  and 
23  on  price  reductiors  for  defective  data 

<b)(31)    Subcontractor  Cost  and  Pricing  Data  ._ 

B  is  not  relevant  because  construction  project  con- 
nil  contain  the  clauses  at  FAR  52.215-24  and 
25  on  subcontractor  cost  or  pricing  data 

(bH32)    Advance  Payments  

t  relevant  because  construction  project  contracts  will 
tfie  clause  at  FAR  52.232-12,  Advance  Payments 

(b)(33)    Effect  on  Existing  Rights 

ct  is  covered  in  Section  900.104  of  the  Regulation 

(b)<34)    Federal,  State  and  Local  Taxes  

t  relevant  because  fixed-price  contracts  for  construc- 

ects  will  contain  the  clause  at  FAR  52.229-3,  Fed- 

te,  arxj  Local  Taxes 

se  pertains  to  fiofrt  cost-reimbursement  and  fixed- 

ntracts) 

Demurrage  Charge  Provisions  for  Reusable  Cyl- 
rxJ  Containers 

t  relevant  because  it  pertains  to  contracts  involving 
lery  of  items  in  Contractor-fumished  reusable  gas 
>  or  other  containers 

t  £mt)cipated  that  certain  provisions  arxl  clauses  in 
part  352  will  be  renumbered  in  order  to  better  align 
>ct  matter  with  text  portions  of  the  FAR  HHSAR,  and 


Prescribed  in 


352.380-4 
352.380-4 

352.380-4 

352.380-4 

352.380-4 

352.380-4 
352.380^ 

352.380^ 
352.380-4 

352.380-4 

352.380-4 

352.380-4 
352.380-4 


FPC 
PRI 


Clause  preamble 


FPC 
SUB 


CRC 
PRI 


DDR 
PRI 


DDR 
SUB 


A/E 
PRI 


A/E 
SUB 


Notes 


< — Retrocessk>n,  Recision. 
sumption 

Retrocession. 

r  to  the  expiration  date  of  the 
a  tribe  has  a  right  to  return 
lility  for  the  operation  of  a 
o  the  Secretary.  At  the 


discretion  of  the  Secretary,  a  portion  of 
the  operation  of  a  contract  may  be 
retroceded. 

(b)  When  a  contractor  experiences 
specific  problems  with  the  operation  of 
a  contract  and  the  tribe  is  considering 
the  possibility  of  retrocession,  technical 
assistance  may  be  offered  by  the 


Secretary  or  a  tribe  may  request  such 
assistance  to  avoid  retrocession. 

(1)  The  request  for  technical 
assistance  should  be  made  in  writing  by 
either  the  tribe  or  tribal  organization. 

(2)  In  the  event  of  such  a  request,  the 
Secretary  shall: 
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(i)  Meet  with  the  appropriate  officials 
of  the  tribe  and  tribal  organization  to 
develop  a  plan  for  the  provision  of 
technical  assistance  to  avoid 
retrocession:  and 

(ii)  Provide  to  the  extent  possible 
special  technical  assistance  to  assist  the 
contractor  to  operate  satisfactorily  the 
program  and  enable  it  to  avoid 
retrocession. 

(c)  Retrocession  shall  become 
effective  one  year  from  the  date  of  the 
request  for  retrocession,  or  at  such  date 
as  may  be  mutually  agreed  by  the 
Secretary  and  the  tribe,  except  as 
provided  for  in  §  900.1102(c). 

§  900.1 1 02    Retrocession  procsdures. 

(a)  If  a  tribe  submits  a  resolution 
requesting  retrocession  of  a  contract,  the 
following  procedures  shall  be  followed: 

(1)  The  tribe  shall  transmit  its 
resolution  to  the  Secretary:  and 

(2)  The  Secretary  shall  meet  with  the 
tribe  within  15  days  of  receipt  of  the 
request  to  develop  a  plan.  The  plan  may 
include  technical  assistance  in 
providing  for  continuation  of  services* 
Such  assistance  may  be  provided  by 
Federal  personnel  or  by  means  of  a  grant 
pursuant  to  section  103(d]  and  (e)  of  the 
Act.  Such  technical  assistance  may 
include  the  special  technical  assistance 
as  provided  in  §900.1101(b),  if  agreed  to 
by  the  tribe. 

(b)  If,  after  the  Secretary  has  provided 
technical  assistance  to  avoid 
retrocession,  a  tribe  continues  with  its 
decision  to  retrocede,  the  Secretary  shall 
again  meet  with  the  authorized 
representative(s)  of  the  tribe  and  take 
the  following  actions: 

(1)  Establish  a  plan  for  an  orderly 
transfer  of  responsibilities  which  may 
include: 

(i)  A  plan  to  inventory  and  account 
for  materials,  supplies,  and  equipment 
and  to  assess  the  condition  of  facilities 
and  real  property; 

(ii)  An  accounting  of  funds,  and  an 
assessment  of  current  and  anticipated 
obligations  and  cost  of  operations  until 
assumption  of  the  contract  by  the 
Secretary; 

(iii)  An  identification  of  all  records 
required  to  be  maintained  by  the  tribe 
or  the  tribal  organization  in  relation  to 
the  contract  and  to  the  contracted 
function(s): 

(iv)  An  assessment  of  the  status  of  the 
contract  being  retroceded;  and 

(v)  A  plan  for  the  provision  of  services 
pending  retrocession  including  the 
identification  of  the  assistance  to  be 
provided  by  the  Secretary. 

(2)  On  the  effective  date  of 
retrocession  the  contractor  shall,  to  the 
extent  provided  in  §  900.502  (a)  and  (b), 
deliver  to  the  Secretary,  all 


unencumbered  funds,  remaining 
supplies  on  hand,  and  all  property, 
equipment,  records  and  materials 
identified  in  paragraph  (b)(l)(i)  of  this, 
section.  Any  disagreement  will  be 
resolved  in  accordance  with  §  900.805. 
(c)  By  mutual  agreement  a  tribe  may 
withdraw  or  modify  its  request  for 
retrocession  by  resolution. 

S90ai103    Procodure  tn  th«  event  of 
breach  of  contract  by  a  tribal  organization. 

(a)  In  the  event  of  a  breach  of  contract 
by  a  tribal  organization  because  of  its 
failure  to  perform,  the  tribe  may  decide 
to  assume  direct  operation  of  the 
pro«^m,  in  which  case  it  shall: 

(1)  Immediately  meet  with  the  tribal 
organization  and  follow  the  procedures 
set  forth  to  develop  a  plan  for  the 
orderly  transition  of  contract 
responsibilities  to  the  tribe.  Such  a  plan 
may  include  the  provisions  specified  iri 
§  900.1102(b)(1)  (i)  through  (v)texcept 
that  the  tribe  may  establish  a  plan  for 
employment  of  existing  staff,  or  other 
provisions  for  hiring  of  necessary  staff. 

(2)  Prepare  and  submit  a  proposal 
under  §  900.206  to  contract  for  all  or  a 
portion  of  the  activities  of  the  current 
contract.  If  a  proposal  is  approved,  the 
contract  may  not  go  into  effect  before 
the  effective  date  of  the  contract 
termination.  If  the  proposal  is  declined, 
the  Secretary  retains  the  responsibility 
for  those  services  formerly  provided  by 
the  tribal  organization  to  the  tribe.  As 
such,  the  Secretary  may  make 
appropriate  arrangements  to  provide  the 
services,  including  direct  operation  and 
contracting  for  the  services  &om  any 
qualified  provider.  When  the  Secretary 
does  not  have  sufficient  resources  on 
hand  to  immediately  perform  the  work, 
the  Secretary  may,  for  temporary 
periods  of  the  shortest  duration 
possible,  contract  with  a  contractor  that 
is  not  a  tribe  or  tribal  organization. 
However,  in  such  cases,  the  advice  of 
the  tribe(s)  shall  be  obtained  in  advance 
to  determine  how  they  desire  the 
services  to  be  rendered. 

(3)  At  the  tribe's  option,  request  that 
the  activities  in  the  current  contract 
serving  the  tribe's  members  be  added  to 
an  existing  contract,  provided  that  the 
activities  are  similar  to  those  carried  on 
under  the  contract  and  do  not  require 
significantly  different  expertise  in 
program  and  Bnancial  management. 
Such  a  request  will  be  considered  a 
request  to  modify  the  contract  and  shall 
be  processed  in  accordance  with  the 
provisions  in  §  900.305(c). 

(b)  On  the  date  the  tribe  contracts  for 
the  operation  of  the  program,  the  tribal 
organization  shall,  to  the  extent 
provided  in  §  900.502  (a)  and  (b). 
deliver  to  the  tribe  all  remaining 


unencumbered  funds,  supplies  on  hand 
and  all  property,  equipment,  records, 
and  materials,  identified  in  §900.1102 
(b)(l)(i). 

(c)  If  the  tribe  decides  to  authorize  a 
contract  with  another  tribal 
organization,  the  provisions  in 
§§900.206  and  900.207  shall  apply. 

(d)  If  the  tribe  decides  to  request  a 
retrocession,  the  procedures  set  forth  in 
§§900.1101  and  900.1102  shall  be 
followed. 

(e)  When  the  contract  is  with  a  tribal 
organization  performing  services 
benefiting  more  than  one  tribe,  the  tribal 
organization  shall  inform  the  tribes 
involved  of  its  intent  to  terminate  its 
obligation  under  the  contract.  Each  tribe 
shall  follow  the  options  as  set  forth  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section. 

§  000.1 1 04    Retrocession  procedures 
wtiere  a  contractor  serves  multipte  tribes. 

(a)  When  one  or  more,  but  not  all,  of 
the  tribes  served  by  a  contractor  request 
retrocession,  §§900.1101  and  900.1102 
shall  apply  to  the  retroceding  tribe(s) 
and  the  tribal  organization.  The 
contractor  shall  submit  a  request  for  a 
contract  modification  covering  the 
changed  circumstances  including  the 
program  description  and  funding 
amounts  for  any  remaining  portion  of 
the  contract.  In  addition,  the  Secretary 
shall: 

(1)  Assess  available  resources  and 
capabilities  to  provide  services 
indep>endently  of  and  in  addition  to 
those  being  provided  under  the  contract. 

(2)  Meet  with  the  tribes  requesting 
i^trocession  and  explain  the  level  of 
services  that  will  be  available  upon 
retrocession. 

(3)  Explore  with  the  retroceding 
tribe(s)  the  options  set  forth  in 
§900.1103(a)(l)and(2). 

(b)  When  a  portion  of  a  contracted 
program  is  withdrawn  from  a  tribal 
organization's  program  (either  because 
the  program  portion  is  to  be  retroceded 
to  the  Secretary,  operated  directly  by  the 
retroceding  tribes(s),  or  operated  by  a 
different  tribal  organization)  the  amount 
of  funds,  property,  equipment,  records 
and  materials  remaining  in  the  tribal 
organization's  contract  to  serve  the 
remaining  tribe(s]  shall  be  negotiated 
and  determined  pursuant  to  §§  900.107 
and  900.108. 

§900.1105    Effect  of  retrocession. 

(a)  A  tribe's  retrocession  of  a  contract 
shall  be  without  prejudice  to: 

(1)  Any  other  contract  to  which  it  is 
a  party; 

(2)  Any  other  contract  it  may  request; 
and 

(3)  Any  future  request  by  the  tribe  to 
contract  for  the  programs  or  portions 
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avered  by  the  retroceded 
insofar  as  the  conditions  which 

I  retrocession  are  no  longer  a 

Secretary  shall  endeavor  to 
0  the  Indian  tribe(s)  and 
erved  by  a  retroceded  program 
ban  the  same  level  of  funding, 
ame  quantity  and  quality  of 
hat  would  have  been  provided 
ad  been  no  retrocession.  The 

may  exercise  his/her 
nary  authority  to  determine  if 
:an  be  best  delivered  by  the 
,  or  can  be  provided  by  a 
with  another  source. 

t    Reassumption  of  programs. 

i-emergency  reassumption.  (1) 
letary  determines  that  the 
nee  under  a  contract  involves 
lion  of  the  rights,  such  as  those 
}d  under  the  Indian  Civil 
i,  or  endangerment  of  the 
ifety,  or  welfare  of  any  p)ersons. 
5  endangerment  of  trust 
;;  or  gross  negligence  or 
gement  in  the  hemdling  or  use 
provided  to  the  contractor 
>  contract,  the  Secretary  shall 
)  contractor  and  the  tnbe(s) 
'  the  contractor  in  writing  of 
ciencies  and  request  that  the 
r  take  such  corrective  action  as 
tary  may  prescribe  within  a 
period  of  time,  which  in  no 

II  be  less  than  45  days  or  may 
>chnical  advice  and  assistance 
k^ercome  the  deficiencies  in  the 
aerformance. 

le  Secretary  makes  a 

ation  that  the  contractor  has 

action  to  correct  the 
ies  brought  to  the  contractor's 
as  provided  in  paragraph  (a)(1) 
ction,  the  Secretary  will  notify 
actor  and  the  tribe(sl  served  by 
actor  in  writing  of  the 
ation  to  reassume  the  program, 
luniption  notification  shall  set 
reasons  for  the  determination 

inform  the  contractor  of  its 
jquest  a  hearing  on  the  record 
ance  with  §§  900.802  and 
vithin  30  days  of  receiving  the 
ition  notice.  In  the  event  an 
not  filed  or,  if  filed,  is  resolved 

favor  of  the  Secretary,  the 

may  rescind  the  contract  in 
in  part  and  reassume  control 
ion  of  the  program  or  service. 
urgency  reassumption.  If  the 

determines  that  a  contractor's 
nee  under  a  contract  poses  an 
te  threat  of  imminent  harm  to 
e  Secretary  may  immediately 
le  contract  in  whole  or  in  part 
lemed  appropriate,  assume 
r  operation  of  the  program, 


activity,  or  service  involved.  Upon  such 
reassumption,  the  Secretary  will 
immediately  notify  the  contractor  and 
the  tribe(s)  served  by  the  contractor  in 
writing  of  such  action  and  the  basis 
thereof,  including  a  statement  of  reasons 
for  the  Secretary's  determination  which 
supports  the  finding  of  an  immediate 
threat,  and  inform  the  contractor  of  its 
right  to  request  a  hearing  on  the  record 
under  §§  900.802  or  900.803  within  10 
days  of  the  reassumption  or  such  later 
date  as  the  contractor  may  approve. 

(c)  Whether  or  not  an  appeal  is  filed, 
the  contractor  shall  cease  all  work  under 
the  contract  upon  the  effective  date  of 

a  reassumption  under  paragraphs  (a) 
and  (b)  of  this  section.  The  contractor 
may  be  reimbursed  for  actual  windup 
costs. 

(d)  Except  as  provided  in  paragraph 
(b)  of  this  section,  on  the  effective  date 
of  the  reassumption.  the  contractor 
shall,  to  the  extent  provided  in 

§  900.502  (a)  and  (b),  deliver  to  the 
Secretary  all  unencumbered  funds, 
supplies,  materials,  equipment, 
facilities,  and  records  maintained  by  the 
contractor,  required  under  the  contract, 
and  needed  for  continuation  of  the 
assumed  program.  Any  disputes  will  be 
resolved  in  accordance  with  §900.805. 

(e)  The  Secretary  may  decline  to  enter 
into  a  new  contract  with  that  Indian 
tribe  or  tribal  organization  and  may 
retain  control  of  the  program  or  function 
until  the  Secretary  is  satisfied  that  the 
conditions  which  caused  the  contract  to 
be  rescinded  have  been  corrected. 

(f)  The  SecretcU7  shall  endeavor  to 
provide  to  the  Indian  tribe(s)  and 
Indians  served  by  a  reassumed  program 
not  less  than  the  same  quantity  and 
quality  of  services  it  would  have 
provided  if  there  had  been  no  contract. 
Resources  required  to  operate  a 
reassumed  program  will  be  provided  by 
the  Secretary  to  the  extent  that  they  are 
available  for  that  fiscal  year.  However, 
if  current  resources  are  not  sufficient  to 
maintain  the  program  at  its  plaimed 
level,  the  program  may  be  reduced  until 
the  required  resources  become  available, 
at  which  time  the  program  will  resume 
at  a  level  not  less  than  the  same  quality 
and  quantity  that  would  have  been 
provided  if  there  had  been  no  contract 
reassumption. 

(g)  In  the  event  of  reassumption  of  a 
program  from  a  contractor  serving  one 
or  more  tribes  other  than  the  contractor, 
the  Secretary  shall  explore  with  such 
tribes  the  options  to  contract  program(s) 
as  set  forth  in  §900.1 103(a)  (1)  and  (2). 

(h)  Nothing  ia  this  section  shall 
contravene  requirements  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  as  amended  29  U.S.C.  251. 


Subpart  L — Discretionary  Grants 

§900.1201     Applicability. 

(a)  The  regulations  of  this  Subpart  are 
appUcablc  to  discretionary  grants 
awarded  pursuant  to  section  103  of 
Public  Law  93-638,  25  U.S.C.  450h,  as 
amended. 

(b)  The  requirements  of  this  Subpart 
are  not  applicable  to  grants  awarded  in 
lieu  of  contracts  as  specified  by  section 
102  of  the  Act.  Those  grants  are  subject 
to  the  self-determination  contract 
requirements  of  §  900.206. 

(c)  In  addition  to  subpart  L,  the 
following  sections  of  this  part  are 
applicable  to  grants: 

(1)  Subpart  A,  §§  900.101(a),  Purpose 
and  scope,  general:  900.102,  Definitions: 
900.103(a)(2),  Policy  statements. 
Congressional  policy:  900.104,  Effect  on 
existing  tribal  rights:  900.105,  Effect  of 
these  regulations:  900.115,  Indian 
preference  in  training  and  employment; 
900.116,  Equal  opportunity  and  civil 
rights;  and  900.117,  Penalties: 

(2)  Subpart  I,  §§900.901,  Uability 
insurance  and  motor  vehicle  coverage; 
900.902,  Medical  Related  Federal  Tort 
claims;  900.903,  Non-medical  related 
Federal  Tort  Claims  Act  provisions; 

(3)  Subpart  I,  §  900.1004,  Davis  Bacon 
Wage  and  Labor  Standards;  and 

(4)  Subpart  P.  §§900.1601,  Regulation 
administration.  900.1603,  Participation 
and  presentation,  900.1604, 
Rulemaking,  and  900.1605,  Waivers. 

(5)  In  the  event  of  confiict  with  any 
other  subpart  of  these  regulations  the 
provisions  of  subpart  L  will  apply. 

(6)  The  use  of  contract  support  funds 
is  not  applicable  to  discretionary  grant 
awards  made  under  this  subpart.  All 
applicable  direct  and  indirect  costs  will 
be  included  in  the  award  amount. 

(7)  The  provisions  of  any  other  Act 
notwithstanding,  any  funds  made 
available  to  a  tribe  or  tribal  organization 
under  grants  pursuant  to  section  103  of 
the  Act.  25  U.S.C.  450(h).  may  be  used 
as  matching  shares  for  any  other  Federal 
grant  programs  which  contribute  to  the 
purposes  for  which  grants  under  this 
section  are  made. 

$900.1202    EUgibiilty. 

(a)  Under  section  103(e)  of  the  Act  the 
Secretary  is  authorized  upon  the  request 
of  any  Indian  tribe  or  tribal  organization 
to  make  grants  to  any  tribal  organization 
for: 

(1)  Obtaiiiing  technical  assistance 
fi-om  providers  designated  by  the  tribal 
organization,  including  tribal 
organizations  that  operate  mature 
contracts,  for  the  purposes  of  program 
planning  and  evaluation,  including  the 
development  of  any  management 
systems  necessary  for  contract 
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management  and  the  development  of 
cost  allocation  plans  for  indirect  cost 
rates,  and 

(2)  Planning,  designing,  monitoring, 
and  evaluating  Federal  programs  serving 
the  tribe,  including  Federal 
administrative  support  functions. 

(b)  Under  section  103(b)  of  the  Act. 
the  Secretary  of  HHS  may  make  grants 
to  any  tribe  or  tribal  organization  for: 

(1)  The  development,  construction, 
operation,  provision,  or  maintenance  of 
adequate  health  facilities  or  services, 
including  the  training  of  persormel  for 
such  work,  from  funds  appropriated  to 
IHS  for  Indian  health  services  or 
facilities,  or 

(2)  Projects  for  planning,  training, 
evaluation,  or  other  activities  designed 
to  improve  the  capacity  of  a  tribal 
organization  to  enter  into  a  contract  or 
contracts  pursuant  to  section  102  of  the 
Act.  25  U.S.C.  450(f). 

(3)  Grant  applications  for  activities  in 
paragraph  (b)(1)  of  this  section,  which 
are  being  performed  by  IHS,  or  were 
performed  by  IHS  and  are  now 
administered  by  a  tribe(s)  or  tribal 
organization(s)  under  e  grant  will  be 
processed  as  grants  in  lieu  of  contracts 
as  specified  by  section  102  of  the  Act. 
25  U.S.C  450(0.  and  are  subject  to  the 
self-determination  contract 
requirements  of  this  regulation. 

(c)  Under  section  103(a)  of  the  Act  the 
Secretary  of  DOI  is  authorized  to  make 
grants  for: 

(1)  The  strengthening  or  improvement 
of  tribal  government,  including,  but  not 
limited  to:  the  development, 
improvement,  and  administration  of 
planning,  fiiiancial  management,  or 
merit  personnel  systems;  the 
improvement  of  tribally  funded 
programs  or  activities;  or  the 
development,  construction, 
improvement,  maintenance, 
preservation,  or  operation  of  tribal 
facilities  or  resources; 

(2)  the  planning,  training,  evaluation 
of  other  activities  designed  to  improve 
the  capacity  of  a  tribal  organization  to 
enter  into  a  contract  or  contracts 
pursuant  to  section  102  of  this  Act  and 
the  additional  costs  associated  with  the 
initial  years  of  operation  under  such  a 
contract  or  contracts;  or 

(3)  the  acquisition  of  land  in 
connection  with  paragraphs  (1)  and  (2) 
of  this  section,  provided  that,  in  the  case 
of  land  within  reservation  boundaries  or 
which  adjoins  on  at  least  two  sides 
lands  held  in  trust  by  the  United  States 
for  the  tribe  or  for  individual  Indians, 
the  Secretary  of  the  Interior  may,  upon 
the  request  of  the  tribe,  acquire  sucii 
land  in  trust  for  the  tribe  under  this 
section. 


$90ai203    AvaHaMMy  of  funds  and 
application  dates. 

(a)  Applications  will  be  received  and 
awards  made  by  the  ofBdals/oflioes 
which  the  Secretary  shall  prescribe 
through  notice  in  the  Federal  Register 
with  copies  of  such  notices  to  be  sent  to 
eligible  applicants. 

(b)  Any  priorities  for  funding  which 
are  not  based  on  legislative 
requirements  must  be  announced  in  the 
Federal  Register  with  copies  of  notices 
to  be  sent  to  eligible  applicants. 

(1)  Whenever  time  permits,  agencies 
shall  provide  the  public  an  opportunity 
to  comment  on  intended  funding 
priorities. 

(2)  This  would  include  such  issues  as 
a  priority  for  unique  needs  or  conditions 
for  delineated  discretionary  grant 
activities. 

(c)  The  Secretary  will  publish  a  notice 
in  the  Federal  Register  indicating  the 
allotment  of  funds  and  categories  of 
activities  for  which  awards  may  be 
made  under  this  subpart  and  shall  send 
copies  of  such  notices  to  eligible 
applicants.  The  Secretary  may  revise 
such  allotments  and  categories  and  shall 
promptly  publish  a  notice  of  such 
revisions  in  the  Federal  Register  with 
copies  to  eligible  applicants. 

(d)  The  Secretary  shall  publish  and 
distribute,  at4east  60  days  prior  to  the 
application  due  date,  to  all  tribes  and 
tribal  organizations,  the  total  amount  of 
funding  for  grants,  including  minimum 
and  maximiun  funding  levels  and 
portion  or  portions  of  funds  retained  by 
the  Secretary  for  administrative  and 
other  costs. 

(1)  The  Secretary  may  reduce  the 
number  of  days  of  advance  notice  when 
adherence  to  the  60  day  notification 
time  frame  will  adversely  impact  the 
Secretary's  ability  to  evaluate 
applications  and  award  funds  in  a 
timely  manner. 

(2)  The  rationale  for  less  than  the  60 
day  time  frame  must  be  provided  to  the 
public. 

§900.1204    Appllcatldh. 

(a)  Forms  for  applying  for  grants  shall 
be  those  approved  by  the  Office  of 
Management  and  Budget  (0MB). 

(b)  Each  application  shall  include,  at 
a  minimum: 

(1)  A  description  of  the  applicant; 

(2)  A  description  of  the  geographic 
location  of  the  project  and  the  area  to  be 
served  by  the  proposed  project; 

(3)  A  narrative  description  of  the 
project,  including  the  need  for  the 
project,  project  goals  and  objectives  and 
a  work  and  time  schedule  to  accomplish 
each  goal  and  objective,  a  description  of 
the  population  to  be  served  if 
appropriate,  results  and  benefits 


anticipated,  methodology,  and  a 
discussion  of  the  criteria  to  be  used  to 
evaluate  the  results  and  success  of  the 
project;  and 

(4)  any  other  narrative  and  statistical 
data  that  may  be  required  in  the  Federal 
Register  announcement. 

(c)  All  applications  must  contain  a 
copy  of  the  applicable  resolutions  from 
each  tribe  to  be  served. 

(d)  In  addition,  in  the  following 
circumstances: 

(1)  Where  an  applicant  proposes  to 
obtain  technical  assistance  from: 

(i)  A  known  third  party,  the 
application  must  contain  the  name  and 
qualifications,  including  a  resume,  of 
the  technical  assistance  provider,  a 
schedule  and  description  of  the  services 
to  be  provided,  and  a  detailed  budget  for 
the  services; 

(ii)  An  unknown  third  party,  the 
application  must  include  a  sdiedule 
and  a  detailed  description  of  the 
services  to  be  done  as  well  as  a 
qualifications  and  experience  statement*^ 
reflecting  the  requirements  for 
performing  the  work  and  a  detailed 
budget  for  the  woric  to  be  performed. 

(2)  Where  the  applicant  proposes  to 
plan,  design,  monitor,  and/or  evaluate 
Federal  programs,  describe  the  program 
and/or  function  and  the  rationale  for 
such  an  activity. 

(e)  The  following  additional 
assurances  also  need  to  be  submitted: 

(1)  That  services  will  be  provided  in 
a  fair  and  uniform  manner,  consistent 
with  need,  to  all  participants. 

(2)  That  a  mechanism  will  be 
maintained  for  dealing  with  complaints 
regardmg  the  delivery  of  services  or 
performance  of  project  activities; 

(3)  Project  persoruiel: 

(i)  Will  hold  confidential  all 
information  obtained  from  partidi>ants 
in  the  project  related  to  their 
examination,  care,  and  treatment; 

(ii)  Shall  not  release  such  information 
without  the  individual's  consent  except 
as  may  be  required  by  law.  as  may  be 
necessary  to  provide  service  to  the 
individual,  or  as  may  be  necessary  to 
monitor  the  operations  of  this  program 
or  otherwise  protect  the  public;  and 

(iii)  May  disclose  information  in  a 
form  which  does  not  identify  particular 
individuals. 

(4)  Activities  will  be  conducted  with 
the  approval,  support,  and  involvement 
of  the  tribe(s)  or  Indian  communities  in 
the  area  served  by  the  local  facility  and 
program;  and 

(5)  The  applicant  has,  or  will  have, 
the  administrative  and  managerial 
capabilities  to  conduct  the  proposed 
project  except  as  otherwise  provided  by 
special  terms  and  conditions  for  the 
award. 
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funding  is  in  the  best  interests  of  the 
Federal  Government. 

(3)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  the  Federal  Government  to 
make  any  additional,  supplemental, 
continuation,  or  other  award  with 
respect  to  any  approved  application  or 
portion  of  an  approved  apphcation. 

(4)  Cooperative  agreement  awards 
shall  specify  the  substantive 
programmatic  involvement  on  the  part 
of  the  Federal  Government. 

S  900.1206    Use  of  Project  Funds. 

(a)  A  grantee  shall  spend  funds  it 
receives  under  this  subpart  according  to: 

(1)  The  approved  application  and 
budget: 

(2)  The  authorizing  legislation; 

(3)  Specific  special  terms  of  the 
award: 

(4)  This  subpart; 

(5)  The  requirements  of  43  CFR  part 
12  for  the  DOI;  and 

(6)  For  DHHS,  45  CFR  part  92  or  74 
as  appropriate  and  the  PHS  Grants 
Policy  Statement. 

(b)  Unless  restricted  by  appropriation, 
grantees  are  authorized  to  carry  over 
unobligated  grant  funds  remaining  at 
the  end  of  a  budget  period  as  additional 
grant  authority  under  a  competing  or 
noncompeting  continuation  award. 

(c)  Program  income  resulting  from  the 
operation  of  programs  under  this  Act 
may  be  retained  and  used  for  the 
purposes  speciHed  by,  and  under  the 
conditions  of,  the  grant  agreement. 
There  are  no  Federal  requirements 
governing  the  disposition  of  program 
income  earned  after  the  end  of  the 
award  period. 

(d)  To  the  extent  they  provide  special 
benefits  to  Indians,  grants  under  this 
subpart  are  exempted  from  the 
requirements  of  section  601  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  200d. 
prohibiting  discrimination  on  the  basis 
of  race,  color,  or  national  origin,  by 
regulation  at  45  CFR  80.3(d)  which 
provides,  with  respect  to  Indian  health 
services  that: 

An  individual  shall  not  be  deemed 
subjected  to  discrimination  by  reason  of  his 
exclusion  from  the  benefits  of  a  program 
limited  by  Federal  law  to  individuals  of  a 
particular  race,  color,  or  national  origin 
different  from  his. 

§  90ai  207    Facilities  construction. 

This  Section  applies  only  to  grants  for 
construction  awarded  by  the  DHHS, 
PHS,  IHS  under  authorities  granted  to 
the  Secretary. 

(a)  The  Secretary  shall  consider  grant 
applications  for  construction  funds  only 
when  submitted  in  response  to  a 
speciHc  grant  program  announcement 


for  construction  activities  issued  in 
accordance  with  §900.1203. 

(b)  An  applicant  for  a  construction 
grant  must  provide  the  required 
certifications  as  set  forth  in  the  ONfB 
approved  applications. 

(c)  The  plans  and  specifications  for 
the  project  will  conform  to  the 
minimum  standards  of  construction  and 
equipment  specified  in  §900.1012  and 
the  grant  award  or  in  documents 
specified  in  the  grant  award. 

(d)  Facilities  constructed-under  a 
grant  pursuant  to  this  Subpart  may  not 
in  any  manner  be  leased  back  to  the 
Secretary. 

(e)  Notwithstanding  any  other 
authority  in  this  Subpart,  construction 
grantees  are  subject  to  the  terms  and 
conditions  as  specified  in  §  900.1206. 

(f)  Applicants  and  recipients  must 
comply  with  programmatic 
requirements  contained  in  the  specific 
grant  program  announcement. 

$  900.1 208    Grant  appeals. 

(a)  The  DHHS  grants  awarded  under 
this  Subpart  are  subject  to  appeal 
procedures  for  disputes  of  certain  post 
award  adverse  determinations.  Those 
appeal  procedures  are  located  at  42  CFR 
part  50,  subpart  D  and  45  CFR  part  16. 

(b)  For  DOI  grants,  adverse 
determinations  are  subject  to  the 
Interior  appeals  provisions  in  subpart  H 
of  these  regulations. 

S  900.1 209    Reports. 

(a)  Grantees  will  submit,  as 
appropriate,  Standard  Form  269  or  269A 
to  report  the  status  of  funds  for  all  non- 
construction  and  construction  grants. 

(1)  Grantees  will  submit  annual 
financial  and  performance  reports 
which  are  due  90  days  after  the  end  of 
each  grant  budget  period,  and  final 
financial  and  performance  reports 
which  shall  be  due  90  days  after  the 
expiration  or  termination  of  each  grant. 

(2)  The  Secretary  may  require 
quarterly  financial  and  performance 
reports  which  shall  be  due  30  days  after 
the  end  of  each  reporting  period. 

(3)  No  more  frequent  reporting  may  be 
required  without  the  agreement  of  the 
grantee  organization. 

(b)  Performance  reports  will  contain, 
for  each  grant,  brief  information  on  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period. 

(2)  Where  the  output  of  the  project 
can  be  quantified,  a  computation  of  the 
cost  per  unit  of  output  may  be  required 
if  that  information  will  be  useful. 

(3)  The  reasons  for  slippage  if 
established  objectives  were  not  met. 
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(4)  Additional  p)ertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  high  unit  costs. 

(c)  For  construction  performance 
reports  the  DHHS.  IHS  will  require 
additional  formal  performance  reports 
and  additional  detailed  information 
only  when  considered  necessary  and 
never  more  frequently  than  quarterly. 

(d)  Grantees  shall  submit  reports  in 
response  to  specific  requests  for 
programmatic  information  which  have 
been  approved  by  0MB. 

(e)  Events  may  occur  between 
scheduled  performance  reporting  dates 
which  have  significant  impact  on  the 
grant  supported  activity.  In  such  cases, 
the  grantee  must  inform  the  Federal 
awarding  agency  as  soon  as  the 
following  types  of  conditions  become 
known: 

(1)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  objective  of  the 
award. 

(2)  This  disclosure  must  include  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(3)  Favorable  developments  which 
enable  meeting  the  time  schedules  and 
objectives  sooner  or  at  less  cost  than 
anticipated  or  producing  more 
beneficial  results  than  originally 
planned. 

(f)  Each  recipient  of  Federal  Tmancial 
assistance  shall  make  the  above  cited 
reports  and  information  available  to  the 
Indian  people  it  serves  or  represents. 

§900.1210    Use  Of  Indian  organizations  and 
Indian-owned  economic  enterprise*. 

To  the  greatest  extent  feasible, 
grantees  shall  give  preference  to 
qualified  Indian  organizations  and 
Indian-owned  economic  enterprises 
regardless  of  tribal  affiliation,  in  the 
award  of  any  procurement  entered  into 
under  the  grant,  consistent  with  the 
efficient  performance  of  such  grant.  The 
grantee  shall  also  comply  with  any 
Indian  preference  requirements 
established  by  the  tribe  receiving 
services  under  the  grant  to  the  extent 
such  requirements  are  consistent  with 
the  purpose  and  intent  of  this  section. 

§  900.121 1    Use  of  Government  personal 
property. 

The  Secretary  may: 

(a)  Permit  an  Indian  tribe  or  tribal 
organization  in  carrying  out  a  grant  to 
utilize  existing  school  buildings, 
hospitals,  and  other  facilities  and  all 
equipment  therein  or  appertaining 
thereto,  and  other  personal  property 
owned  by  the  Government  within  the 
Secretary's  jurisdiction  under  such 
terms  and  conditions  as  may  be  agreed 
upon  for  their  use  and  maintenance; 


(b)  Donate  to  an  Indian  tribe  or  tribal 
organization  the  title  to  any  f>ersonal 
property  found  to  be  in  excess  to  the 
needs  of  the  BIA.  the  IHS,  or  the  GSA. 
including  property  and  equipment 
purchased  with  funds  under  a  grant 
agreement; 

(c)  Acquire  excess  or  surplus  ]>ersonal 
property  for  donation  to  an  Indian  tribe 
or  tribal  organization  if  the  Secretary 
determines  the  property  is  appropriate 
for  use  by  the  tribe  or  tribal  organization 
for  a  purpose  for  which  a  grant 
agreement  is  authorized  under  the  Act; 

(d)  Permit  an  Indian  tribe  or  tribal 
organization  to  utilize  the  PHS  Supply 
Center  at  Perry  Point,  Maryland;  the 
Department  of  Veterans  Affairs  supply 
system  for  medical  supplies  and 
medical  equipment;  the  Department  of 
Defense  supply  system  for  medical 
supplies  and  medical  equipment;  and 
the  GSA  supply  sources  for  personal 
property  and  supplies  that  are  to  be 
used  in  the  performance  of  the  grant 
project. 

Subpart  M — Secretarial  Reports  and 
Consultation  Requirements 

S  900.1301    Secretary's  annual  report  to 
Cor>gres*. 

The  Secretary  shall  provide  an  annual 
report  in  writing  on  or  before  March  15 
of  each  year  to  Congress  on  the 
implementation  of  the  Act.  The  report 
shall  be  provided  to  each  Indian  tribe 
and  tribal  organization  included  in  the 
report  no  later  than  the  time  it  is 
presented  to  Congress.  The  report  shall 
include: 

(a)  An  accounting  of  the  total  amounts 
of  funds  obligated  for  each  program  and 
budget  activity  for  direct  contract 
program  costs  and  contract  support 
costs,  which  includes  any  indirect  costs, 
as  provided  in  §  900.108.  during  the 
previous  fiscal  year; 

(b)  An  accounting  of  any  deficiency  of 
funds  needed  to  provide  required 
contract  support  costs,  which  includes 
indirect  costs  for  each  contract  for  the 
current  fiscal  year; 

(c)  The  indirect  cost  rate  and  type  of 
rate,  negotiated  lump  sum,  or  other 
amount  of  indirect  costs,  for  each 
contractor  negotiated  with  the 
appropriate  Secretary; 

(d)  The  direct  cost  base  and  type  of 
base  from  which  the  indirect  cost  rate  is 
determined  for  each  contractor; 

(e)  The  indirect  cost  pool  amounts, 
lump  sum  amounts,  and  the  types  of 
costs  included  in  the  indirect  cost  pools; 
and 

(f)  The  amount  of  contract  support 
estimated  to  be  charged  directly  for  each 
contract  negotiated  with  the  Secretary. 


S  900.1302    Secretary's  annual  report  to 
Indian  tribes  and  trtbal  erganlzstlons. 

(a)  Within  90  days  after  the  close  of 
each  Federal  fiscal  year,  the  Secretary 
shall  report  in  writing  to  each  Indian 
tribe  or  tribal  organization. 

(b)  The  report  shall  detail  the 
previous  fiscal  year's  annual  obligations 
for  each  program  operated  directly  by 
the  Secretary.  A  comparison  of  total 
allocation  and  total  obligations  will  be 
estimated: 

(1)  At  the  BIA  Agency.  IHS  Service 
Unit,  or  other  comparable  organizational 
unit,  or  other  field  location  by  tribe; 

(2)  at  the  Area  Office  oj  other  regional 
office  in  the  aggregate;  and 

(3)  at  the  Headquarters  or  national 
office  in  the  aggregate. 

(c)  The  report  shall  detail  actual  and 
planned  current  fiscal  year  staffing 
levels  for  each: 

(1)  BIA  Agency,  IHS  Service  Unit,  or 
other  comparable  organizational  unit,  or 
other  field  location: 

(2)  Area  Office,  or  regional  office;  and 

(3)  Headquarters,  or  national  office. 

(d)  The  report  shall  include  an 
estimate  of  the  number  of  Indian  people 
to  be  served  by  each  program. 

Subpart  N— Program  Standards, 
DepiMtment  of  Health  and  Human 

O^TVlC^S 

S  900.1401    Program  standards,  data,  and 
quality  asaurance   poHcy. 

(a)  The  provision  of  quality  health 
services  is  the  goal  of  both  the  DHHS 
and  tribally  0f>erated  health  programs. 
Quality  assurance  programs,  which 
include  the  collection  and  reporting  of 
accurate  data,  are  the  means  by  which 
compliance  with  standards  is  measured, 
problems  identified,  and  corrective 
action  plans  are  developed  and 
implemented  to  ensure  quaUty  services 
to  the  Indian  people.  The  programs 
include  the  provision  of  clinical 
services  to  treat  and  ameliorate  acute 
and  chronic  diseases  and  public  health 
services  designed  to  promote  health, 
prevent  diseases,  and  protect  the 
public's  health.  Program  standards,  data 
collection  and  reporting,  and  quaUty 
assurance  are  necessary,  interrelated, 
and  essential  parts  of  a  satisfactory 
health  program. 

(b)  The  Secretary  shall  estabUsh  joint 
tribal/Federal  participation  processes  to 
review  and  advise  on  departmental 
program  standards,  quality  assurance 
programs,  and  Core  Data  Set 
Requirements  (CDSR).  Modifications  to 
the  CDSR  will  be  made  to  keep  them  to 
a  minimum  consistent  with  good 
management  practices. 

(c)  Responsibility  for  the  day-to-day 
operation  of  contracted  health  programs 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20.  1994  /  Proposed  Rules 


be  tribal  contractor  in 
with  the  assurances  set  forth 
act  proposal  and  the 
intract.  This  responsibility 
suhng  that  appropriate 
lata  collection  and  reporting, 
assurance  programs  are  in 
maintained. 

ng  in  this  subpart  is  intended 
y  additional  declination  or 
an  criteria. 

Program  standards,  data  and 
rancs — assurances. 

wing  assurances  must  be 
.  proposals,  contracts,  and 
>difications: 

ance  on  program  standards. 
nee  shall  consist  of  either 
surance  that  the  contractor 
/  with  applicable  Joint 
n  on  the  Accre(Jitation  of 
I  Organizations  (JCAHO)  or 
I  Finance  Administration 
reditation  standards  or 
of  participation. 
onofJCAHOorHCFA 
n  the  Assurance  will  be 
rithout  further  specification 
■act  proposal:  or 
i  JCAHO  or  HCFA  standards 
licable.  the  Assurance  shall 
lat  other  national,  state, 
1,  agency,  or  tribal  standards 
tor  proposes  to  use  for  the 
public  health  services  to  be 
n  such  cases,  the  contractor 
it  with  its  Assurance  a  copy 
lards  proposed  for  use  or 
Ticient  details  to  enable  the 
tandards  to  be  evaluated  for 
priateness  and  adequacy  for 
Dn  of  quahty  health  services 
•taction  of  the  public's 
I  standards  must  Include  a 
insure  that  incidents  of 
>r  communicable  diseases 
tublic  health  hazards  are 
a  timely  manner  to 
i  county,  state,  or  federal 
th  authorities. 

vnce  on  data  collection  and 
rhe  contract  proposal  shall 
assurance  that  the  contractor 
lin,  or  establish  and 
I  data  collection  and 
ystem  that  will  provide  the 
uuy  to  plan,  direct  and  assure 
y  of  quality  health  care 
d  provide  for  the  reporting  of 
id  complete  data  compatible 
DSR  of  the  IHS  reporting 
lich  are  appUcable  to  the 
programs  to  be  covered  by 
1 

ontract  proposal  shall 
aether  the  contractor  will  use 
a  collection  and  reporting 


system  or  the  contractor's  own  manual 
or  automated  system. 

(2)  The  contractor  is  not  required  to 
use  the  IHS  data  collection  and 
reporting  system  so  long  as  the 
contractor's  own  data  collection  and 
reporting  system  provides  for  the 
transmission  of  accurate  and  complete 
data  at  least  quarterly  or  as  otherwise 
required  to  meet  the  CDSR  of  the 
applicable  IHS  information  systems. 

(3)  The  contractor's  data  collection 
and  reporting  systems,  if  automated, 
must  also  meet  the  applicable 
automated  record  security  requirements 
of  the  Computer  Security  Act  of  1987. 
Public  Law  100-275. 

(c)  Assurance  on  quality  assurance. 
The  contract  proposal  shall  include  an 
assurance  that  the  contractor  will 
establish  and  maintain  a  quality 
assurance  program  which  includes 
evaluation  components  to  assess 
management  and  program  processes: 
measure  compliance  with  applicable 
standards;  identify  problems  which  are 
important  to  the  delivery  of  adequate 
health  care:  and  develop  and  implement 
corrective  action  plans. 

§90ai403    Program  standards,  data  and 
quality  assurance— implementation. 

(a)  When  a  tribe  or  tribal  organization 
wishes  to  assume  management  of  a 
program,  the  Secretary  shall  make 
available  all  program  standards,  data 
reporting  requirements  and  quality 
assurance  requirements,  including  any 
risk  management  plans  used  in  the 
operation  of  the  program  or  activity 
proposed  for  assumption. 

(b)  Ciurent  awards  for  programs  that 
do  not  meet  the  requirements  in  this 
section  or  where  the  underlying  award 
is  silent  on  program  standards,  program 
data  or  quality  assurance  must  meet  the 
requirements  in  §  900.1402  in  the  first 
request  for  continuation  or  annual 
funding  made  subsequent  to  the 
effective  date  of  these  regulations. 

(c)  The  Secretary  will  provide 
technical  assistance  for  development 
and  implementation  of  a  quality 
assurance  program. 

(d)  The  CDSR  and  any  changes  as  a 
result  of  §  900.1401(b)  are  to  be 
published  as  a  general  notice  in  the 
Federal  Register. 

(e)  No  additional  reporting 
requirements  will  be  imposed  without 
agreement  of  the  tribal  contractor  except 
as  may  be  required  by  law,  such  as 
section  602  of  the  Indian  Health  Care 
Improvement  Act  or  implementing 
regulations. 

(0  The  Secretary  will  provide 
technical  assistance  to  tribal  contractors 
to  enable  them  to  convert  their  data  into 
the  formats  and  appropriate 


transmission  media  required  by  the  IHS 
information  systems. 

(g)  No  distinction  will  be  made 
between  new,  current,  mature  and  tenn 
contracts  or  grants  relevant  to  the 
applicability  and  implementation  of  the 
assucances  as  provided  in  accordance 
with  §900.1402  or  §900.1403. 

(h)  The  program  standards  provided 
for  in  §900.1402  may  not  be  less  than 
standards  which  are  currently  being 
applied  in  the  program  as  operated  by 
the  Secretary  except  as  required  by  law 
or  regulation.  In  carrying  out  the 
contract,  the  tribal  contractor  may  not 
be  required  by  the  Secretary  to  adhere 
to  any  standards  higher  than  those 
identified  in  the  contract  as  provided  in 
§900.1402. 

(i)  Nothing  in  this  subpart  is  intended 
to  preclude  tribal  contractors  from 
modifying  health  priorities  within 
individual  programs  or  services  to  better 
meet  the  health  needs  of  their 
beneficiaries,  so  long  as  such 
modifications  are  compatible  with  and 
are  covered  by  assurances  set  forth  in 
§  900.1402  and,  where  appropriate 
because  such  modifications  would 
represent  a  significant  addition,  deletion 
or  change  under  the  current  contract, 
follow  the  requirements  of  subpart  C  for 
the  modification  of  contracts. 

(j)  The  cost  of  operations  to  meet  the 
requirements  of  this  entire  section  is  an 
allowable  cost  pursuant  to  subpart  D 
under  a  self-determination  award, 
whether  it  be  a  contract,  grant,  or 
coopyerative  agreement. 

§  900. 1 404    Fair  and  uniform  provision  of 
services. 

(a)  Contractors  shall  assure  the  fair 
and  uniform  provision  of  the  services 
and  assistance  they  provide  to  Indians 
including  access  by  Indian  beneficiaries 
of  the  program  to  be  contracted  to  tribal 
administrative  or  judicial  bodies 
empowered  to  adjudicate  complaints, 
claims  and  grievances  brought  by  such 
Indian  beneficiaries  against  the 
contractor  arising  out  of  the 
performance  of  the  contract.  Services 
provided  pursuant  to  a  contract  under 
this  subpart  shall  be  provided  by  the 
contractor  to  all  beneRciaries  under  a 
contract  consistent  with  applicable 
priorities,  policies  and  regulations  and 
shall  make  no  discriminatory 
distinctions  among  beneficiaries.  Such 
discriminatory  distinctions  include  but 
are  not  limited  to  the  following: 

(1)  Denying  a  beneficiary  any  service 
or  benefit  or  availability  of  a  facility: 

(2)  Providing  any  service  or  benefit  to 
a  beneficiary  which  is  different,  or  is 
provided  in  a  different  manner  or  at  a 
different  time  ht>m  those  provided  to 
other  beneficiaries  under  a  contract; 
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subjecting  a  beneflciary  to  segregation  or 
separate  treatment  in  any  manner 
related  to  the  receipt  of  any  service; 
restricting  a  beneficiary  in  any  way  from 
an  advantage  or  privilege  provided  to 
others  receiving  any  service  benefit; 
treating  a  beneficiary  differently  from 
others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  quota,  eligibility 
membership,  or  other  requirements  or 
conditions  which  must  be  met  in  order 
to  be  provided  any  service  or  benefit; 
the  assignment  of  times  or  places  for  the 
provision  of  services  on  the  basis  of 
discriminatory  distinctions  which  may 
be  made  of  the  beneficiaries  to  be 
served. 

Subpart  O — Department  of  the  Interior 
Program  Standards 

§  900.1 501    General  program  standards. 

(a)  Purpose  and  scape.  (1)  This 
subpart  addresses  program  standards  for 
the  Secretary's  operation  of  programs 
that  jgaay  be  contracted  to  tribes  and 
authorized  tribal  organizations  pursuant 
to  the  authorities  found  in  Public  Law 
93-638.  as  amended.  The  Secretary's 
standards  may  be  used  in  evaluating 
proposals  to  determine  whether  to 
approve  or  decline  a  contract. 

(2)  Where  the  Secretary  determines 
that  the  contract  proposal  as  submitted 
will  not  produce  minimum  satisfactory 
results  in  accordance  with  the  statutory 
declination  criteria,  negotiations  as  well 
as  technical  assistance  will  be  used  in 
an  endeavor  to  avoid  declination. 

(3)  To  expedite  review  and  approval 
of  contract  proposals,  pre-apptication 
technical  assistance  under 

§  900.203(a)(4)  is  encouraged  where  a 
tribe  or  tribal  organization  wishes  to 
select  or  develop  program  standards  in 
a  proposal  which  differ  from  the 
Secretary's  standards  in  this  subpart. 

(b)  Program  standards.  (1)  Except  as 
otherwise  provided  in  these  regulations, 
contractors  shall  adhere  to  all  program 
standards  to  which  the  Federal  agency 
is  subject,  subject  to  the  variance 
procedures  in  (c),  including  statutes, 
regulations,  orders,  policies,  agency 
manuals,  guidelines,  industry  standards 
and  personnel  qualifications,  but  only  to 
the  extent  such  standards  are  referenced 
or  set  out  in  the  contract  or  this  subpart 
and  have  actually  been  observed  by  the 
government  in  its  operation  of  the 
particular  program. 

(2)  The  standards  applicable  to  a 
particular  program  shall  be  furnished 
within  a  reasonable  time  after  the 
receipt  of  a  request  for  those  applicable 
standards  from  a  tribe  or  tribal 
organization,  but  in  no  case  shall  a 
contractor  be  held  to  a  standard  not 


disclosed  to  the  contractor  prior  to 
approval  of  the  contract,  unless  such 
standard  is  contained  in  law  or 
regulations. 

(3)  Should  any  statute,  regulation, 
order,  policy,  manual,  guideline  or 
industry  standard  or  other  requirement 
that  is  listed  in  this  subpart  or  identified 
to  the  contractor  prior  to  contracting  be 
revised,  the  contractor  shall  observe  the 
revised  standards  applicable  to  other 
contradors  and  government  employees 
subject  to  the  variance  procedures  in  (c), 
unless  it  satisfies  the  Federal 
contracting  officer  that  compliance  with 
the  revision  would  materially  increase 
its  cost  under  the  contract  and 
supplemental  funding  is  imavailable. 

(4)  Should  the  standards  or 
requirements  applicable  to  Federal 
employees  rely  upon  State  licensure 
requirements  or  codes  not  directly 
applicable  on  the  tribal  reservation,  the 
government  and  the  tribe  shall 
determine  comparable  standards  for 
contractors  on  the  reservation  before 
approval  of  the  contract. 

(5)  In  the  absence  of  standards  the 
Secretary  and  the  tribe  or  tribal 
organization  shall  negotiate  suitable 
standards  for  the  operation  of  the 
program  to  be  contracted. 

(6)  A  standard  more  rigorous  than 
those  met  by  the  Secretary  in  direct 
operation  of  the  program  may  be 
selected  by  mutual  consent. 

(c)  Variance.  The  contractor  may 
propose  alternative  means  of  meeting 
performance  levels  or  standards  set  by 
regulations,  orders,  policies,  etc.,  or  the 
industry  or  profession.  The  Secretary 
shall  approve  such  alternatives  to 
promote  the  purposes  of  the  Act  to  the 
extent  consistent  with  applicable  law, 
meeting  the  trust  responsibility  to 
Indians,  and  assurance  of  performance 
of  the  functions  or  activities  at  a  level 
comparable  to  that  of  the  government. 

(1)  Requests  for  variance  prior  to 
contract  issuance  shall  be  treated  under 
the  provisions  of  §  900.206. 

(2)  Requests  for  variance  after  a 
contract  has  been  issued  shall  be 
considered  a  contract  modification 
subject  to  the  provisions  of  §  900.305. 

(d)  Coordination  ofprogmms.  The 
Secretary  shall  coordinate  the 
program(s)  or  {>ortion(s)  thereof  carried 
out  by  the  Secretary,  with  those  carried 
out  by  a  tribal  contractors). 

(1)  A  contract  proposal  shall  include 
an  assurance  that  the  Indian  tribe  or 
tribal  organization  will  coordinate  its 
programs  with  the  program(s)  or 
portion(s)  carried  out  by  the  Secretary  or 
by  other  tribes  or  tribal  organizations. 

(2)  The  proposal  shall  describe  the 
methods  for  coordination  with  other 


governments  and  oi]ganizations  in 
carnring  out  the  contract. 

(i)  To  provide  for  the  orderly 
transition  in  the  delivery  of  programs  to 
individual  Indians  and  Indian  tribes,  a 
period  of  transition  or  cooperative 
management  may  be  provided  to  meet 
the  requirements  of  the  Indian  tribe  and 
the  Secretary's  responsibility. 

(ii)  This  period  of  transition  must  be 
executed  within  available  funds  by  a 
cooperative  agreement  between  the 
Indian  tribe  and  the  Secretary. 

(e)  Conflicts  of  interest.  (1) 
Contractors  and  subcontractors  may 
elect  to  utilize  and  maintain  their 
written  code  of  standards  of  conduct 
governing  the  performance  of  their 
officers  and  employees.  Until  such 
written  code  has  been  approved  by  the 
Secretary,  upon  certification  by  the 
E)epartmental  Ethics  Office  that  it 
provides  adequate  protection  from 
conflicts  of  interest  prohibited  of 
governmental  trustees,  contractors  and 
subcontractors  shall  ensure  that,  at  a 
minimum,  no  officer  or  employee  or 
agent: 

(i)  Has  a  financial  or  property  interest 
that  conflicts  substantially  with  his  or 
her  responsibilities  in  performance  of 
the  contract; 

(ii)  Uses  inside  information,  not 
available  to  the  general  public,  obtained 
through  his  or  her  performance  of  the 
contract,  for  private  gain  for  himself  or 
any  person  other  than  the  tribe; 

(iii)  Receives  or  solicits  any  gratuities, 
favors  or  anything  of  monetary  value 
from  anyone  other  than  the  contractor  in 
connection  with  services  rendered 
under  the  contract;  and 

(iv)  Takes  any  action  to  be  performed 
under  the  contract  which: 

(A)  Might  result  in  use  of  tribal  office, 
employment  or  role  as  an  agent  for  his 
personal  private  gain  or  the  gain  of  his 
employer; 

(B)  Gives  preferential  treatment  to  any 
person,  except  as  authorized  by 
applicable  law; 

(C)  He  cannot  take  with  independence 
or  impartiality  (when  reouired);  or 

(D)  Is  outside  official  channels,  which 
includes  channels  identified  in  the 
contract; 

(2)  Membership  in  an  Indian  tribe, 
band  or  pueblo  which  receives  services 
fix)m  the  Secretary,  or  ownership  of 
interests  in  an  Indian  Corporation 
established  under  the  Indian 
Reorganization  Act  or  Alaska  Native 
Claims  Settlement  Act,  shall  not  be 
considered  a  conflicting  interest.  Nor 
shall  an  interest  arising  solely  from  a 
birthright: 

(i)  In  an  Indian  tribe,  band,  nation, 
community  or  Alaska  Native  village 
corporation; 
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implemented  by  the  contractor,  and  any 
necessary  corrective  actions. 

(6)  In  lieu  of  a  plan  as  provided  in 
paragraphs  (f)  (1)  through  (5)  of  this 
section,  the  contractor  may  elect  to 
participate  in  the  Secretary's  quality 
assurance  plan  covering  such  program. 

Ig)  Program  data.  A  properly 
maintained  program  information  system 
is  essential  in  determining  program 
requirements,  justifying  program 
funding,  providing  a  base  for  quality 
assiuance,  providing  for  efTective 
program  management,  protecting  trust 
assets,  and  fulfilling  statutory 
requirements. 

fl)  The  Secretary  shall  make  available 
to  an  Indian  tribe  or  tribal  organization 
data  formats,  edit  and  transmission 
media  requirements,  and  the  program 
information  system  used  in  the 
Secretary's  direct  operation  of  the 
program. 

(2)  If  a  contract  proposal  includes 
assumption  of  responsibility  for  meeting 
the  requirements  of  a  program 
information  system  to  support  the 
delivery  of  services,  the  proposal  must 
either 

(i)  Ensure  fulSllment  of  the  program 
data  requirements  for  the  program  as 
operated  by  the  Secretary;  or 

(ii)  Set  out  an  alternative  method  of 
providing  the  Secretary  with  the  data 
minimally  necessary  to  fulfill  statutory 
requirements  and  to  ensure  that  the 
program  is  properly  completed  and 
maintained,  services  are  satisfactory  and 
trust  resources,  if  any,  are  adequately 
protected. 

(3)  A  contract  proposal  may  include 
conversion  to  the  Secretary's  data 
system,  hardware,  or  software,  or  from 
a  manual  to  a  computerized  system,  if 
arrangements  are  made  for  the  timely 
transmission  of  data  in  a  form  agreed  to 
by  the  contractor  and  the  Secretary.  The 
proposal  shall  provide  an  assurance  that 
data  will  be  submitted  according  to  a 
schedule  mutually  agreed  upon. 

(4)  A  contract  proposal  may  provide 
for  a  phase-in  of  the  program 
information  system  requirements  or  for 
a  joint  management  system.  In  such  a 
situation,  funds  for  maintenance  of  the 
system  may  be  divided  between  the 
contractor  and  the  agency  in  accordance 
with  the  division  of  responsibilities. 

%  900.1 502    Fair  and  uniform  provision  of 
services. 

(a)  Contractors  shall  assure  the  fair 
and  uniform  provision  of  the  services 
and  assistance  they  provide  to 
beneficiaries  of  the  program  to  be 
contracted.  Services  provided  pursuant 
to  a  contract  under  this  part  shall  be 
provided  by  the  contractor  to  all 
beneficiaries  consistent  with  applicable 


priorities,  policies,  and  regulations  and 
shall  make  no  discriminatory 
distinction  among  beneficiaries.  Such 
discriminatory  distinctions  include  but 
are  not  Umited  to  the  following: 

(1)  Denying  a  beneficiary  any  service 
or  benefit  or  availability  of  a  facility; 

(2)  Providing  any  service  or  benefit  to 
a  beneficiary  which  is  different  or  is 
provided  in  a  different  manner  or  at  a 
different  time  from  those  provided  to 
other  beneficiaries  imder  a  contract; 

(3)  Subjecting  a  beneficiary  to 
segregation  or  separate  treatment  in  any 
manner  related  to  the  receipt  of  any 
service; 

(4)  Restricting  a  beneficiary  in  any 
way  from  an  advantage  or  privilege 
provided  to  others  receiving  any  service 
benefit; 

(5)  Treating  a  beneficiary  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  quota,  eligibility 
membership,  or  other  requirements  or 
condition  which  must  be  met  in  order 
to  be  provided  any  service  or  benefit. 

(b)  A  beneficiary  of  a  contracted 
program  who  believes  that  the 
contractor  is  administering  the  program 
in  violation  of  the  provisions  of  this 
section  may  file  a  complaint  with  an 
appropriate  tribal  administrative  or 
judicial  body  empowered  to  adjudicate 
any  complaint,  claim,  or  grievance 
brought  by  such  Indian  beneficiary 
against  the  contractor  arising  out  of  the 
performance  of  the  contract. 

Subpart  P — Ftogulation  Administration 

§900.1601     AudKKity. 

These  regulations  are  prepared, 
issued,  and  maintained  jointly  by  the 
Secretary  of  HHS  and  the  Secretary  of 
the  Interior  pursuant  to  section  107(a)  of 
the  Act. 

§  900.1602    Revisions  and  amendments. 

(a)  Subject  to  the  authority  in 
§900.1601.  revisions  and  amendments 
to  these  regulations  may  be  made  by 
either  Secretary  upon  notice  to  and 
concurrence  of  the  other  Secretary  in 
accordance  with  the  requirements  of  5 
U.S.C.  552  and  553. 

(b)  Any  revision  or  amendment  made 
to  a  regulation.  OMB  circular,  or  other 
codified  directive  referenced  in  these 
regulations  shall  be  incorporated  into 
these  regulations  upon  its  effective  date 
as  published  in  the  Federal  Register. 

(c)(1)  Except  as  noted  in  paragraph 
(c)(2)  of  this  section,  other  revisions  or 
amendments  to  these  regulations  shall 
be  subject  to  the  procedures  in 
§900.1603. 

(2)  If  the  Secretary  determines  that  a 
revision  or  amendment  to  these 
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regulations  is  administrative  or  editorial 
in  nature  and  does  not  alter  the 
substantive  meaning  of  these 
regulations,  the  revision  or  amendment 
may  be  promulgated  without  regard  to 
the  procedures  in  §900.1603  pursuant 
to  5  U.S.C.  553. 

§900.1503    Participation  and'presentatton. 

(a)  The  Secretary  shall,  wiih 
participation  of  Indian  tribes  and  before 
revising  or  amending  these  regulations, 
whether  at  the  Secretary's  initiative  or 
upon  a  request  by  an  Indian  tribe  or 
tribal  organization  take  the  following 
actions: 

(1)  Except  as  provided  in  §900.1602 
(b)  and  {cl(2).  the  Secretary  shall  consult 
with,  and  solicit  the  participation  of. 
Indian  tribes  and  tribal  organizations  in 
developing  any  proposed  revision  or 
amendment  to  these  regulations  at  least 
60  days  prior  to  presentation  of  the 
proposed  revision  or  amendment  made 
in  paragraph  (b)  of  this  section. 

(2)  The  Secretary  shall  initially  nieet 
with  Indian  tribes  and  tribal 
organizations  to  obtain  their  views  and 
to  establish  regulatory  issues. 

(3)  The  Secretary  snail  then  develop 
a  draft  regulation  or  draft  regulation 
specification  for  any  proposed  changes 
to  these  regulations  and  submit  these  to 
Indian  tribes  and  tribal  organizations. 
Subsequent  to.  but  in  no  case  sooner 
than  60  days  after  submission  of  the 
draft  regulation  or  draft  regulation 
specification  to  the  Indian  tribes  and 
tribal  organizations,  the  Secretary  shall 
develop  a  notice  of  proposed 
rulemaking  (NPRM). 

(4)  To  the  extent  practicable,  the 
Secretary  shall  consult  with  appropriate 
national  or  regional  Indian 
organizations  in  the  development  of  the 
NPRM. 

(b)  After  required  clearances,  the 
NPRM  shall  be  submitted  to  the 
Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of 
Representatives  and  the  Select 
Committee  on  Indian  Affairs  of  the 
United  States  Senate. 

§900.1604    Rulemaking. 

After  completion  of  participation  and 
presentation  in  accordance  with 


§900.1603.  the  Secretary  shall  publish 
an  NPRM  in  the  Federal  Register.  The 
NPRM  shall  provide  for  at  least  a  60  day 
comment  period. 

§900.1605    Waivers. 

(a)  For  the  purposes  of  a  specific 
contract  or  contracts,  the  Secretary  may. 
for  good  cause  shown,  grant  a  waiver  of 
any  Federal  contracting  law  or 
regulation  that  the  Secretary  detennines 
is  inconsistent  with  the  provisions  of 
the  Act  or  is  not  appropriate  for  the 
purposes  of  the  contract(s)  involved.  In 
addition,  for  a  specific  contract  or 
contracts,  the  Secretary  may.  as  a  matter 
of  administrative  discretion,  waive  for 
good  cause  a  provision  of  these 
regulations  if  the  Secretary  finds  that  a 
waiver  is  in  the  best  interests  of  persons 
to  be  served  under  the  contract.  In 
determining  whether  to  grant  a  waiver 
for  good  cause,  the  Secretary  shall 
consider: 

(1)  Whether  there  are  unusual 
circumstances  that  make  the  law  or 
regulations  to  be  waived  inappropriate 
for  the  particular  contract  involved;  or 

(2)  Whether  the  waiver  will  alleviate 
substantial  hardship  which  could  not 
have  been  avoided  by  diligent  action  of 
the  contractor  or  which  is  due  to  factors 
beyond  the  control  of  the  contractor. 

(b)  Requests  for  waivers  may  be 
initiated  by  a  tribe  or  tribal  organization, 
and  sent  to  the  Contracting  Officer  for 
processing  in  accordance  with 
Departmental  procedures. 

(c)  Waiver  requests  shall  be  in  writing 
and  shall  include  at  least  the  following 
information: 

(1)  Identification  of  the  Federal 
contracting  law  and/or  regulation  for 
which  a  waiver  is  requested; 

(2)  Reason  for  the  waiver  request, 
including  impact  on  the  tribe  or  tribal 
organization  if  the  request  is  not 
approved; 

(3)  The  intended  effect  of  the  waiver; 

(4)  The  length  of  time  for  which  it  can 
be  anticipated  that  the  waiver  will  be 
required;  and 

(5)  Identification  of  specific 
contract(s)  to  which  the  waiver  will 
apply.  If  more  than  one  contract  is 
involved,  each  specific  contract  shall  be 


identified  and  a  request  shall  be  made 
for  a  class  waiver  for  such  contracts  to 
alleviate  the  need  for  separate, 
duplicative  approvals. 
.  (d)  Waiver  requests  which  are 
contained  in  a  contract  proposal  mav  be 
considered  separately  from  the  proposal 
at  the  discretion  of  the  Secretary.  The 
declination  criteria  in  §  900.206  do  not 
apply  to  such  requests  for  waivers, 
while  the  Secretary  will  endeavor  to 
respond  to  a  request  for  waiver  prior  to 
award,  failure  by  the  Secretary  to  act  on 
a  request  for  a  waiver  shall  not  be 
grounds  to  postpone  the  contract  award 
pending  the  Secretary's  determination. 

(e)  Whenever  a  waiver  requested  by  a 
tribe  or  tribal  organization  is  denied,  the 
Secretary  will  notify  the  tribe  or  tribal 
organization  of  the  reasons  for  the 
denial  in  writing. 

(f)  The  decision  of  the  Secretary  with 
regard  to  waivers  is  final  for  the 
Department. 

§900.1606    Information  collection. 

The  following  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under  44 
U.S.C.  3501  et  seq.  and  a-ssigned  OMB 
clearance  numbers  1076-0091;  1076- 
0096; 1076-0090;  0910-0002;  0917- 
0007;  9017-0010  and  0937-0189.  The 
following  information  collections 
required  by  this  rule  have  not  been 
approved  by  the  OMB  under  44  U.S.C. 
3501  et  seq.  and  are  being  sent  to  the 
OMB  for  review:  Patient  Registration 
System;  Dental  Reporting  System; 
Pharmacy  System;  Environmental 
Heahh  Activity  Reporting  and  Facility 
Data  System;  Mental  Health  and  Social 
Services  Reporting  System;  Chemical 
Dependency  Management  Information 
System;  Community  Health  Activity 
Reporting  System;  Health  Education 
Resource  Management  System; 
Nutrition  and  Dietetics's  Progrnm 
Activities  Reporting  System;  Clinical 
Laboratory  Workload  Reporting  System 
and  the  Fluoridation  Reporting  System. 
This  information  will  not  be  solicited 
until  OMB  approval  is  obtained. 
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al  data  base. 
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nt  of  a  core  data  set  that  has 
ises  and  reasonable  costs, 
data  set  requirements  were 
n  the  Federal  Register  on 
990,  as  an  IHS  proposal  with 
nity  to  comment.  TTie  core 
uirements  were  revised 
:e  comments  received  and 
IS  a  final  notice  in  the 
^ter  of  January  22,  1992,  57 
be  Community  Health 
live  Information  System 
sorting  requirements  as 
n  57  FR  2642  were  corrected 
le  latest  version  of  the  CHRIS 
led  in  the  Federal  Register  of 
15, 1992,  57  FR  42588.  This 
s  been  consoUdated  with  the 
1992  publication  and  is 
1  this  issue  of  the  Federal 
:  the  convenience  of  those 
he  notice  of  proposed 
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The  core  data  requirements  are  a 
subset  of  the  data  that  are  already  being 
collected  locally  by  IHS  providers  in 
order  to  manage  effective  health  service 
programs.  The  data  are  used  to  define 
current  health  status  (e.g.,  prevalance  of 
diabetes);  to  identify  problems  requiring 
attention  (e.g.,  high  number  of  facility 
visits  related  to  accidents);  and  to 
evaluate  effectiveness  of  intervention 
programs  (e.g.,  reduced  infant  deaths 
related  to  increased  prenatal  care).  The 
core  data  set  is  needed  for  the  following 
purposes: 
Quality  assurance; 
Epidemiology; 
Problem  identification; 
Identification  of  population  in  need; 
Resource  management/allocation; 
Budget  support  and  justification; 
Facilities  and  program  planning;  and 
National  billing. 

Specifically,  the  elements  of  the  core 
data  set  are  derived  from  those  elements 
already  embodied  within  the  following 
IHS  information  systems: 
Patient  Registration  System 
Ambulatory  Patient  Care  (APC)  System 
Direct  Inpatient  Care  System 
Contract  Health  Services  Inpatient 

System 
Contract  Health  Services  Outpatient 

System 
Dental  Reporting  System 
Pharmacy  System 
Environmental  Health  Activity 

Reporting  and  Facility  Data  System 
Mental  Health  and  Social  Services 

Rep>orting  System 
Alcoholism  Treatment  Guidance  System 

(ATGS)/Chemical  Dependency 

Management  Information  System 

(CDMIS) 
Community  Health  Representative 

Information  System  (CHRIS) 
Community  Health  Activity  Reporting 

System 
Health  Education  Resource  Management 

System  (HERMS) 
Nutrition  and  Dietetic's  Program 

Activities  Reporting  System 
Chnical  Laboratory  Workload  Reporting 

System 
Urban  Indian  Health  Common  Reporting 
Fluoridation  Reporting  Data  System 

Each  of  the  above  systems  has  its  own 
manual.  This  notice  consolidates  and 
summarizes  the  data  submission 
formats,  edits  and  schedules  from  these 
existing  information  systems.  The  core 
data  set  reduces  the  total  number  of  data 
elements  required  from  the  IHS  health 
care  providers  and  the  frequency  of 
reporting,  for  certain  elements,  has  been 
reduced  from  monthly  to  quarterly. 
Moreover,  for  activities-type  reporting, 
data  need  only  be  reported  for  a  sample 
of  the  services  provided. 


The  IHS  wants  to  use  the  social 
security  number  (SSN)  as  the  imique 
patient  identifier  in  the  IHS  National 
data  base.  Patients  may  voluntarily 
disclose  their  SSN  to  health  care 
providers  after  being  informed  of;  (1) 
The  purposes  of  collecting  the  SSN  (for 
imiquely  identifying  patient  records, 
reducing  duplicative  counting  of  cases 
of  a  disease,  improving  patient  and 
health  program  management,  and  third 
party  billing);  (2)  refusal  will  not  result 
in  denial  of  services;  and  (3)  the 
provider  must  submit  the  SSN  to  IHS. 
If  the  health  care  provider  is  unable  to 
obtain  the  SSN,  then  there  is  no  longer 
a  requirement,  as  indicated  in  the  initial 
CDSR  notice,  that  it  submit  a  9-digit 
substitute  SSN  for  the  patient.  However, 
it  is  still  required  that  the  chronological 
health  record  nimiber  (HRN)  be 
submitted  for  every  patient. 

There  are  some  data  that  need  to  bo 
reported  by  IHS  providers,  contractors, 
and  grantees  to  IHS  headquarters  in 
order  to  participate  in  special  funds 
established  through  federal  legislation 
or  Congressional  appropriations 
language.  There  is  no  mandate  that 
providers,  contractors,  or  grantees 
submit  such  data,  but  they  need  to  do 
so  to  be  eligible  to  receive  the  funds. 
Examples  of  such  special  programs  arc 
the  Contract  Health  Services 
Catastrophic  Health  Emergency  Fund 
and  Deferred  Services. 

Information  collected  in  accordance 
with  the  core  data  set  requirements, 
which  identifies  individual  patients 
provided  health  care,  is  included  in  the 
IHS  system  of  records  titled:  09-17- 
0001.  Health  and  Medical  Records 
Systems.  HHS/IHS/OHP  (Federal 
Register.  November  22, 1988,  pages 
47348-47353).  These  records  are  to  be 
afforded  safeguard  protections  as 
required  by  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  These  safeguards  are 
described  in  general  terms  in  the  system 
of  records  notice  for  system  09-1 7- 
0001.  In  addition,  information  supplied 
by  staff  of  health  care  facilities 
estabUshed  to  provide  alcohol  or  drug 
abuse  treatment  are  to  be  protected 
under  the  safeguard  provisions  of  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations.  42 
CFR  part  2.  These  were  last  pubUshed 
in  the  Federal  Register,  June  9,  1987, 
pages  21796-21814. 

As  required,  program  reporting 
requirements  will  be  submitted  to  OMB 
for  clearance  pursuant  to  the  Paperwork 
Reduction  Act.  Not  all  of  the  program 
reporting  requirements  will  need  to  be 
submitted  to  OMB  for  clearance.  The 
following  have  already  received  OMB 
approval: 


Federal  Register  /  Vol.  59,  No.  13  /  Thursday,  January  20,  1994  /  Notices  3253 


Contract  Health  Services  Inpatient 
System  (Indian  Health  Service, 

Hospital,  Dental  and  Other  Contract 
Health  Service  Reports,  0MB 
Approval  No.  0917-0002) 

Contract  Health  Services  Outpatient 
System  (Indian  Health  Service, 
Hospital,  Dental  and  Other  Contract 
Health  Service  Reports,  0MB 
Approval  No.  0917-0002) 

Community  Health  Representative 
Information  System  (IHS  Community 
Health  Representative  Activity 
Reporting  Sample,  OMB  Approval  No. 
0917-0010) 

Urban  Indian  Health  Common  Reporting 
(Common  Reporting  Requirements  for 
Urban  Indian  Health  Programs,  OMB 
Approval  No.  0917-0007) 
The  following  reporting  requirements 

are  totally  exempt  from  the  OMB 

approval  process  because  the 

information  collected  by  them  is  used  to 

properly  treat  clinical  disorders  of 

patients: 

Ambulatory  Patient  Care  System 
Direct  Inpatient  Care  System 

The  remaining  program  reporting 
requirements  either  are  not  covered  or 
only  partially  covered  by  the  "clinical" 
exemption.  Therefore,  OMB  clearance 
will  be  sought  for  the  applicable 
portions,  as  noted  below,  of  these 
information  systems: 
Patient  Registration  System  (portion 

deaUng  with  third  party  eligibility 

status) 
Dental  Reporting  System  (portion 

dealing  with  non-clinical  activities 

reporting) 
Pharmacy  System  (all) 
Environmental  Health  Activity 

Reporting  and  Facility  Data  System 

(all) 
Mental  Health  and  Social  Services 

Reporting  System  (all) 
Chemical  Dependency  Management 

Information  System  (portion  dealing 

with  non-clinical  activities  reporting) 
Community  Health  Activity  Reporting 

System  (all) 
Health  Education  Resource  Management 

System  (all) 
Nutrition  and  Dietetic's  Program 

Activities  Reporting  System  (all) 
Clinical  Laboratory  Workload  Reporting 

System  (all) 
Fluoridation  Reporting  System  (all) 

As  long  as  their  own  data  collection 
and  reporting  system  provides  for  the 
timely  submission  of  acciuate  and 
complete  data  meeting  the  core  data  set 
requirements,  the  IHS  contractors  and 
grantees  will  not  be  required  to  use  the 
collection  and  reporting  system  used  by 
IHS.  The  contractor/grantee  data  system 


must  meet  the  requirements  of  the 
Security  Act  of  1987,  Pub.  L.  100-275, 
which  are  also  appUcable  to  the  IHS 
directly  operated  programs.  The  IHS 
will  provide  technical  assistance  to 
tribal  contractors  and  grantees  to 
convert  their  data  into  the  formats  and 
appropriate  transmission  media 
required  for  IHS  data  collection  and 
reporting. 

All  data  will,  imless  otherwise  agreed 
upon,  be  sent  to  the  Division  of  Data 
Processing  Services  (DDPS)  in 
Albuquerque  through  the  appropriate 
Area  Office.  Each  IHS  Area  will 
establish  its  own  procedures  for 
reporting  data  and  will  monitor 
compliance  with  reporting  requirements 
consistent  with  applicable  laws, 
regulations,  policies,  and  grant  and 
contract  instruments.  Contractors  and 
grantees  are  responsible  for  correcting 
problems  regarding  incomplete  and 
inaccurate  data. 

Contractors  and  grantees  may  use  IHS 
forms  or  collect  the  required  data  in  any 
manner  consistent  with  their  operations. 
The  submission  of  these  data  must  meet 
the  format  and  data  requirements  of  the 
IHS  information  systems. 

Core  Data  Set  Requirements  for  the 
Following  IHS  Infonnation  Systems 

A.  Patient  Registration  System 

1.  Reporting  Requirements 

a.  Data  on  new  patients,  or  changes  to 
previously  registered  patients,  is 
submitted  at  least  quarterly  through  the 
appropriate  Area  Office  to  the  Division 
of  Data  Processing  Services  (DDPS)  in 
Albuquerque.  Data  must  be  submitted 
monthly  for  central  billing  purposes. 

b.  Data  must  be  received  oy  tne  DDPS 
by  the  1st  of  the  month  to  ensure  it 
being  included  in  the  next  month's 
registration  reports. 

c.  The  IHS  maintains  a  complete 
registration  data  base  for  each  Area  on 
the  IHS  central  computer  at  DDPS.  The 
types  of  activity  that  are  reported 
include: 

(1)  Registration  of  new  patients. 

(2)  Changes  in  any  of  the  required 
registration  fields  (i.e.  name,  residence) 
for  a  patient. 

(3)  Deletion  of  an  entire  patient 
record.  (This  would  only  he  done  when 
the  patient  is  registered  in  error,  or  is 
registered  twice  at  the  same  facility 
under  two  different  health  record 
numbers). 

(4)  Delete  and  merge  to  another  health 
record  number.  This  is  done  when  a 
patient  is  registered  twice  at  two 
different  facihties,  and  you  wish  to 
merge  the  two  records  together  by 


deleting  one  and  merging  the  data  to  the 
second  number  indicated. 

Normedly  the  last  two  activities  will 
only  be  performed  by  the  registration 
data  base  administrator  at  the  Area 
Office. 

2.  Record  Formats 

New  patient  data,  or  modifications  to 
patient  data,  are  submitted  in  a  310 
character  record  as  shown  at  the  end  of 
this  section.  Generally  data  from 
different  facihties  will  be  given  different 
batch  numbers  to  facilitate  error 
correction,  since  all  errors  are  listed  by 
batch  number,  but  this  is  not  required. 

Transactions  to  delete  a  patient  record 
entirely,  or  delete  a  patient  and  merge 
the  data  into  another  health  record 
nimiber,  require  a  different  format,  as 
shown  at  the  end  of  this  section.  For 
these  transactions,  a  separate  batch 
header  is  submitted  followed  by  any 
number  of  delete/merge  transactions. 
The  patient  ID  number  used  for  these 
transactions  is  not  the  normal  health 
record  number,  but  the  unique  patient 
ID  used  in  the  centralized  registration 
system.  This  number  consists  of  three 
alpha  codes  indicating  the  Area,  SU  and 
facility  followed  by  six  numerics. 

The  delete/merge  transactions  must 
have  a  different  batch  number  than 
other  transactions,  and  the  individual 
delete/merge  transactions  must 
immediately  follow  the  delete/merge 
header.  However,  regular  batches  and 
delete/merge  batches  can  be  combined 
on  the  same  tape. 

Samples  of  the  IHS  patient 
registration  forms  are  included  in 
Appendix  A. 

3.  Transmission  Media 

Registration  records  should  be  sent  by 
the  Area  to  DDPS  on  nine  track, 
unlabeled  EBCDIC  tapes,  at  1600  or 
6250  bits  per  inch  (BPI).  Records  should 
be  blocked  at  10  records  per  block.  The 
Area  Office  and  the  contractor  will  need 
to  determine  how  the  data  will  be 
transmitted  from  the  contractor  to  the 
Area. 

4.  RPMS  Facility  Registration  System 

An  ANSI  MUMPS  facility  registration 
system  is  available  to  any  covered 
contractor  that  wishes  to  implement  it. 
This  system  provides  the  capability  of 
generating  the  transactions  described 
above  automatically,  and  creating  a  tape 
cartridge  (or  transaction  file  for 
transmission  by  telecommunications)  to 
be  sent  to  DDPS  for  all  new  and/or 
modified  patients. 
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Registration  fo«mat  new  And/Or  mooifieo  Transactions 


f<eta 


Edits 


Required 
fields 


BATCH  NUMBER  „ 

FACILITY  CODE 

5-6  Area  Code 

7-8  Service  Unit  Code 

9-10  FacjJity  Code 

HEALTH  RECORD  NUMBER  

PATIENT  NAME  

17-36  LAST 
37-47  FIRST 
48-58  MIDDLE 

CLASSIFICATION  CODE 

DATE  OF  BIRTH  

61-62  MONTH 
63-64  DAY 
65-67  Year 
(Last  three  d'gits) 

SEX 

SOCIAL  SECURITY  NUMBER 

TRIBE  OF  MEMBERSHIP  CODE  .. 

BLOOD  QUANTUM  

FATHERS  NAME  

82-101  LAST 
102-112  FIRST 
113  MIDDLE  INITIAL 

COMMUNITY  OF  RESIDENCE  

114-116  COMMUNITY  CODE 
117-118  COUNTY  CODE 
119-120  STATE  CODE 
MAILING  ADDRESSES 
121-150  STREETyBOX  NUMBER  ., 

151-165  TOWN 

166-167  STATE  , 

168-176  ZIP 

MOTHER'S  NAME 

DATE  OF  DEATH  (MM/DD/YY)  

MEDICARE  A 

215  ELIGIBLE 

216-224  ENROLLMENT  NUMBER 
225-229  ENROLLMENT  SUFFIX  ... 


230-235  DATE  OF  ELIGIBILITY  (MMDDI 
YY). 

MEDICARE  B  

MEDICARE  AB 

MEDICAID  

278  ELIGIBLE 

279-287  EUGIBILITY  NUMBER 

28&-292  SUFFIX  

293-298  DATE  OF  ELIQIBIUTY  (MM/DD/ 
YY). 

VETERAN  (VA)  ELIGIBLE  

BLUE  CROSS 

OTHER  INSURANCE  

CHS  ELIGIBILITY  

PATIENT  ASSIGNMENT/RELEASE  SIG- 
NATURE ON  FILE. 

ADD/MODIFY  CODE 


RELEASE  DATE  (MM/DD/YY) 


Nurnenc,  Right  Justified. 

Area-SU-FacUity  Code.  Must  be  In  IHS  Facility  Table 


Nurneric,  Right  Justified 

See  Note  1 .  Last  and  First  Name.  Data  must  be  left^ justified 


Numeric,  Right  Justified.  Codes  must  be  in  range  01-20 
Must  be  less  than  current  date.  Month  not  greater  ttian  12.  day 
not  greater  than  31. 


M  or  1  for  Male;  F  or  2  for  Female  

Numeric,  Right  Justified 

Numeric,  Right  Justified.  Must  be  valid  code  in  IHS  Trit>e  Table  .. 

Numeric 

See  Note  1 


Comrrxmrty-County-State   Code,   must   be   in   IHS   Community 
Table. 


Alpha-Numeric.  If  sut)mitted,  town  and  state  also  required 
Alphabetic,  left  justified.  If  sutxnitted,  state  also  required 
Alphabetic.  Required  if  town  submitted 
Numeric,  right  justified 
See  Note  1 

Same  Edit  as  Date  ol  Birth 

If  cerrtral  billing,  aV  fields  required 

Y  or  N  (N  wi«  delete  an  authonzation  previously  sutimitted). 

Numeric.  aM  digits  required 

AlpharHjmeric,  left  justified.  Must  be  valid  code  in  Medicare  suffix 

table 
Month  and  Year  Required.  Standard  Date  Edit 


Same  as  Medicare  A  

Same  as  Medicare  A _ 

If  central  biliing.  all  fields  required 

Y  or  N  (N  will  delete  an  auttxyization  previously  submitted) 

No  Edit 

No  Edit 

Month  arKJ  Year  Required.  Starxlard  Date  Edit 


Y,  N  or  Blank  

Y.N  or  Blank 

Y,  N  or  Blank  

Y.  N  or  Blank 

Y,  N  or  Blank.  Required  to  initiate  billing  Medicare 

1— New  Patient 
2— Modification 
Standard  Date  Edtt.  Required  for  billing 


1  NAME  FIELDS  MUST  BE  ALPHABETIC  WITH  THE  FOUOWING  SPECIAL  CHARACTERS  ALLOWED: 

rr  OF  LEFT  AND  RIGHT  PARENTHESES  IMBEDDED  IN  NAME. 

X^URRENCE  OF  AN  APOSTROPHE. 

XURRENCES  OF  A  PERIOD. 

XURRENCES  OF  A  DASH,  OR  HYPHEN. 

VER  CASE. 

3le. 
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Registration  Format  Delete/Merge  Transactions 

[Headef  Record] 


Position 

ReW 

Description 

Required 

1-3 - 

4-5 

6-11  

IDENTIFIER  _ 

AREA  CODE 

AREA/SU'FAC  CODE  

AREA/SU/FAC     OF     HEALTH 

REGNO. 
NOT  USED. 
BATCH  NUMBER   „. 

THREE  VERTICAL  BARS  (HEX  "4F"CHARACTERS)  

STANDARD  AREA  CODE  OF  THE  REGISTRATION  DATA 
BASE. 

AREA,  SERVICE  UNIT.  FACILITY  CODE  OF  THE  SUBMIT- 
TING FACILITY. 

CODE  PREFIX  FOR  HEALTH  RECORD  NUMBERS  BEING 
USED.  NORMALLY  DUPLICATE  OF  POSITIONS  6-11. 

NUMERIC,  RIGHT  JUSTIFIED 

X 
X 

X 

12-17 „ 

18 

1 9-22 

X 

X 

23-?5    

NO  FORMS  

NUMBER  OF  TRANSACTIONS  IN  THE  BATCH  

X 

26-31  

DATE  

INITIALS  OF  REQUESTOR 

COMMENTS  

NOT  USED. 

DATE  SUBMITTED  (YYMMDD)  „ 

X 

32-34 

35-60 

61-ao 

OPTIONAL. 

OPTIONAL— FOR  LOCAL  USE. 

REGISTRATION  FORMAT  DELETE/MERGE  TRANSACTIONS 
(Tra-Tsaction  Record] 


Position 

Field 

Description 

Required 

1  „ 

IDENTIFIER  

INITIALS  &  SEX  

A  "?"  IN  POSITION  1 

X 

2-4       

INITIALS  (LAST.  FIRST)  AND  SEX  OF  PATIENT  TO  BE  DE- 
LETED. 

PATIENT   ID  TO   BE   DELETED.    (THREE   ALPHA   AND   SIX 
NUMERICS).  THIS  IS  THE  CENTRALIZED  REGISTRATION 
UNIQUE  ID  NUMBER. 

••99"  

DATE  SUBMITTED  (YYMMDD)  

X 

5-13 

14-15  

PATIENT  ID  

TRANSACTION  TYPE  

X 
X 

16 

NOT  USED. 

DATE  

ASTERISKS  

PATIENT  10  

17-22       

X 

23-25 

M*      »      An 

X 

26-34 » 

PATIENT  ID  TO  WHICH  DATA  IS  TO  BE  MERGED  

X 

35 

MOVE  DEMOGRAPHIC  

FUG  TO  INDICATE  WHETHER  TO  MOVE  DEMOGRAPHIC 
DATA  FROM  DELETED  RECORD,  OR  TO  RETAIN  DEMO- 
GRAPHIC DATA  OF  THE  RECORD  TO  WH'CH  MOVED.  •M" 
INDICATES   TO   RETAIN   DEMOGRAPHIC   DATA  OF   DE- 
LETED RECORD,  ■•2"  TO  RETAIN  DATA  OF  RECEIVING 
RECORD. 

FACILITY  CODE  SUBMITTING  FORM 

X 

36-37 

FACILITY 

SUBMITTED  BY 

X 

38-67 

NAME  OF  PERSON  SUBMITTING  FORM  

X 

TO  DELETE  A  PATIENT, 
QURED. 


POSITIONS  1-25  ARE  REQUIRED.  TO  DELETE  AND  MERGE  TO  A  NEW  PATIENT,  POSITIONS  1-37  ARE  RE- 


B.  Ambulatory  Patient  Care  System 
(APC) 

1.  Reporting  Requirement 

a.  An  Ambulatory  Patient  Care  (APC) 
record  is  required  for  an  encounter 
between  a  patient  and  health  care 
provider  in  an  organized  clinic  within 
an  IHS  fiacility  (including  covered 
contractors)  where  service  resulting 
from  the  encoimter  is  not  part  of  an 
inpatient  stay.  The  patient  or  his/her 
representative  (representative  only  to 
pick  up  prescription)  must  be  physically 
present  at  the  time  of  service.  Also,  a 
note  must  be  written  in  the  medical 
record  by  a  licensed,  credentialled  or 
other  provider  qualified  by  the  medical 
staff  or  facility  administrator. 

b.  Part  4,  chapter  3,  section  1  of  the 
Indian  Health  Manual,  provides 
complete  definitions  and  procedures  for 
reporting  into  the  APC  system.  The 


definition  of  an  APC  visit  given  in  la 
above  is  sumewhat  different  and 
supersedes  the  definition  in  the  IHS 
Manual.  The  IHS  Manual  will  be 
changed  to  reflect  the  new  definition. 

c.  Each  Area  will  define  procedures 
for  collecting  APC  data  and  creating 
automated  records  in  the  format 
described  in  the  next  section.  Options 
include; 

(1)  Key-entry  of  forms  at  the  Area. 

(2)  Key-entry  of  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarterly  to  the  Division  of  Data 
Processing  Services  (DDPS)  at 
Albuquerque  by  the  15th  of  the  month. 
Data  must  be  submitted  monthly  for 
central  billing  purposes. 


2.  Record  Formats 

a.  The  APC  record  contains  individual 
patient  encounter  information.  Each 
record  is  200  chiuacters  in  length. 

b.  The  format  of  the  APC  record  is 
shown  at  the  end  of  this  section. 

c.  A  sample  of  the  IHS  APC  form  is 
included  in  Appendix  A. 

3.  Transmission  Media 

a.  APC  records  for  each  Area  are 
generally  mailed  to  DDPS  on  nine  track 
unlabeled,  unblocked  EBCDIC  tape.  The 
Area  Office  and  the  contractor  will  need 
to  determine  how  the  data  will  be 
transmitted  from  the  contractor  to  the 
Area. 

4.  RPMS  APC  Data  Entry  System 

a.  There  is  available  an  RPMS  ANSI 
MUMPS  APC  data  entry  program  which 
allows  for  records  to  be  keyed  locally, 
transmitted  to  the  Area,  and  fowarded 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday,  January  20,  1994  /  Notices 


sa  to  DDPS  by 
lications. 

tty  Health  Aide  Program 

bulatory  Patient  Care  (AFC) 
it  record  is  required  for  an 
etween  a  community  health 
atient. 

mat  of  the  required  record 
the  end  of  this  section.  A 
e  IHS  APC  form  is  included 
cA. 

iska  Area  Office  and  the 
rill  need  to  determine  how 
data  will  be  collected  and 
to  the  Area. 

r  Outpatient  System 
Record i 


Direct  Outpatient  System 
Record  '—Continued 


Direct  Outpatient  System 
Record  i— Continued 


Field 

Required 

Record  Code.  Al- 

X 

ways  "15". 

Area  Code  

X 

Service  Unit  Code  .... 

X 

Service  Location 

X 

Code  (Facility 

Code). 

Date  of  Service 

X 

(MMDDYY). 

Day  of  Week 

(Sunday=1, 

Saturday=7) 

Patient  Health 

X 

Record  Number. 

Social  Security  Nunr>- 

X 

ber. 

Date  of  Birth 

X 

(MMDDYY). 

Sex 

X 

Tribe  of  Membership 

X 

Code. 

Optiorud  Code  (Area 

options) 

Comnfxjnity  of  Resi- 

dence 

44-46    Commu- 

X 

nity  Code. 

47^8    County 

X 

Code. 

49-50    State 

X 

Code. 

Time  of  Day  Code: 

"1"8AM-Noon;'*2" 

Noon-5PM;  "3" 

5PM-10PM;  -4" 

lOPM^AM 

Type  of  Clinic  (IHS 

Table) 

Service  Rendered  by 

(Discipline  Code) 

54-55    Primary 

X 

Provider  Discipline. 

56-57    Other  Pro- 

vider Discipline. 

58-69    Other  Pro- 

vider Discipline. 

60-61    Other  Pro- 

vider Discipline. 

Immunizations  Given 

X 

62    1  for  Tetanus 

Toxin 

63    2forDT 

Positkxi 

FieM 

Required 

64    3  for  DPT 

65    4  for  Polio 

66    5  for  Measles 

67    6  for  Rubella 

68    7  for  Small  Pox 

69    8  for  Mumps 

70    9  for  Influenza 

71    0  for  Other 

72 „ 

All  Immunizatkxis 
Cun^ent  (1  yes;  2 
no). 

X 

73 

Imrrtumzation  Reg- 
ister Update 

74 

Skin  Test  Result 
"r  PPD  0-4M;  "2" 

PPD  5-9MM; 
"3"PPD10-19M; 

"4-  PPD  20+MM; 
-5"  TINE  NEG.;  "6" 

TINE  POS 

75 

Purpose  of  Skin  Test 
"1"  Routine;  ••2" 

Contact; 
"3"  Suspect;  "4- 

School 

76 

INN  Prophylaxis 
"1-1  Year  Com- 
pleted; "2"  Start 
"3"  Continue;  "4" 
Discontinue 

77-78  

Next  TB  Appointment 
in  months 

79-82 

TB  Diagnosis 

79    "1- 1st  visit. -2" 

revisit 
80-82    Three  cfigit 

APC  code  (005- 

012) 

83-93 

Maternal  Health  and 

Family  Planning 
83    Marital  Status  (1 

Married;  2  Not 

Married) 
84-85    Gravida 
86-87    Number  of 

Living  Chiklren 

88  Tnmester  of  1st 
Prenatal  Visit 

89  "1"  1st  visit  for 
prenatal  care 

"2"  revisit  for  pre- 
natal care 

94-96  

Not  Used 

97-102  

IHS  Unit  No  at  Par- 
ent Facility 

103-107  ... 

AcckJents  (required 
for  1st  visits  of 
APC  codes  700- 
792). 

103-104    Cause  of 

X2 

Accident  (01-19). 

105-106    Place 

X2 

(01-12) 

107    Ak»hol  related 

X2 

(1  yes;  2  no) 

108-113  ... 

Area  optional  code 

114-117  ... 

APC  Codes  for  Injury 
114    "1- 1st  visit; 
"2"  revisit 

115-117    APC 

X* 

Code 

Positkxi 

FiekJ 

Required 

11&-121  ... 

APC  Codes  for  Other 
Problems/Clirecal 

Imp 

118    "1- 1st  visit. 

"2"  revisit 

119-121    APC  code 

X2 

122-132  ... 

DiagnostR  Services 
Requested 

122  "0- or  blank  for 
none 

123  "1- for  Urinal- 
ysis 

124  "2"forHema- 
totogy 

125  "3"forChen>- 
istry 

126  "4"  for  Bactert- 
otogy 

127  "5"  for  Serol- 
ogy 

128  "6- for  Pap 

129  "rforECG/ 
EKG 

130  '^- for  Other 

131  "1"forX-Ray- 
Chest 

132  •^- for  Other 
X-ray 

• 

133 

Minor  Surgical  Pro- 
cedures ("1"  if 
yes). 

X2 

134 

Dispositkxi  Code 

"1"    Return  by  ap- 
pointment 

"2"    Return  PRN 

"3-  Admit  to  IHS 
Hospital 

-4-  Admit  to  non-IHS 
Hospital 

-5-  Refer  for  OP 
Consullaton— IHS 

"6"    Refer  for  OP 
ConsultatKX) — norv 
IHS 

"7"    DkJ  not  Answer 

135-139  ... 

CPT4/HCPCX  Code 

1. 
CPT4/HCPCX  Code 

2. 
CPT4/HCPCX  Code 

3. 
CPT4/HCPCX  Code 

4. 
CPT4/HCPCX  Code 

5. 
Unused 

X* 

140-144  ... 

X2 

145-149  ... 

X2 

150-154  ... 

Xa 

155-159  ... 

X2 

160-166  ... 

167-176  ... 

Specific  provkler 
codes 

177-181  ... 

ICD-9-CM  Code  1  .. 

X2 

182-186  ... 

ICD-9-CM  Code  2  .. 

X2 

187 

Unused 

Surgcal  Procedure 

188-191  ... 

X2 

(ICD-9-CM  Code). 

192-200  ... 

Unused,  except  for 
some  Area-specifk: 
fieUs 

1  Not  all  patient  kJentifKatkxi  data  elements 
will  need  to  be  reported  on  every  record  in  a 
fully  Integrated  information  system. 

2  If  appropriate. 
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C.  Direct  Inpatient  Care  System  (INP) 

1.  Reporting  Requirement 

a.  A  direct  Inpatient  Clinical  Brief  is 
required  for  any  person  who  is  admitted 
to  an  Indian  Health  Service  facility  or  a 
facility  operated  by  a  covered 
contractor. 

b.  Part  4,  chapter  3,  section  2  of  the 
Indian  Health  Manual  provides 
complete  definition  and  procedures  for 
reporting  into  the  Direct  Inpatient 
System. 

c  Each  Area  will  define  procedures 
for  collecting  Inpatient  data  and  creating 
automated  records  on  the  format 
described  in  the  next  section.  Options 
include: 

(1)  Key-entry  of  forms  at  the  Area. 

(2)  Key-entry  of  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarterly  to  the  Division  of  Data 
Processing  Services  (DDPS)  at 
Albuquerque  by  the  15th  of  the  month. 
Data  must  be  submitted  monthly  for 
central  billing  purposes. 

2.  Record  Formats 

a.  The  record  format  for  the  Direct 
Inpatient  Clinical  Record  Brief,  is 
shown  at  the  end  of  this  section.  Each 
record  is  160  characters  in  length. 

b.  A  sample  of  the  IHS  Clinical 
Record  Brief  is  included  in  appendix  A. 

3.  Transmission  Media 

a.  Clinical  Record  Brief  for  each  Area 
are  generally  mailed  to  DDPS  on  nine- 
track  unlabeled,  unblocked  EBCDIC 
tape.  The  Area  Office  and  the  tribal 
contractor  will  need  to  determine  how 
the  data  will  be  transmitted  from  the 
contractor  to  the  Area. 

4.  RPMS  Data  Entry  System 

a.  There  is  an  RPMS  ANSI  MUMPS 
facility  based  Direct  Inpatient  data  entry 
program  which  allows  for  records  to  be 
keyed  locally,  transmitted  to  the  Area, 
and  forwarded  from  the  Area  to  DDPS 
by  telecommunications. 

Direct  Inpatient  Clinical  Record 
Brief  i 


Positioo 

FieM 

Required 

1-2 

3-8 

9-17 

Record  Code.  Al- 
ways "18". 

Patient  Health 
Record  Number. 

Social  Security 
Number. 

Date  of  Birth 
(MMDDYY). 

Sex 

X 
X 
X 

18-23  

24 

X 
X 

Direct  Inpatient  Clinical  Record 
Brief  i— Continued 


Position 


2&-27 
28-30 
31-37 


38-39 

40-41  . 
42-43, 
44-45 

46 

47-48, 

49-54 

55-60 

61-63 

64-67 


68 

69-73  ... 


74 


75-79 
80 


81-«5 
86 


87-91 
92 


93-97 
98 


99-103 
104 


105-108 
109 


110 

111-114 
115-118 
119 


120 

121-124 
125 


Field 

TrilM  of  Memt>ership 
Code. 

Optional  Code  (Area 
Opbons). 

Comniunity  of  Resi- 
dence. 

31-33    Community 
Code. 

34-35    County 
Code. 

36-37    State  Code 

Classification  Code  . 

Area  Code 

Sefvice  Unit  Code  ... 

Facility  Code  

Admi^ion  Code 

Ciinicai  Service  Ad- 
mitted to  Code. 

Admission  Date 
(MMDDYY). 

Disposition  Date 
(MMDDYY). 

Numt)er  Hospital 
Days. 

Third  Party  Payers  .. 

64  Medk:aid. 

65  Medicare. 

66  VA. 

67  Other. 

Unused  

ICD  Code  1  (Prin- 
cipal DiagrxMis). 

Hospital  Acquired 

-r. 

ICD  Code  2 

Hospital  Acquired 

-1". 

ICD  Code  3 

Hospital  Acquired 

-1". 

ICD  Code  4 

Hospital  Acquired 

"1". 

ICD  Code  5 

Hospital  Acquired 

Us** 

ICD  Code  6 

Hospital  Acquired 

"1-. 
1st  ICD  Operation 

Code. 
Diagrxisis  Number 

(Appropriate 

Code). 
Infection  "1"  If 

checJ<ed. 
Operating  Physician 

Code. 
2nd  ICD  Operation 

Code. 
Diagnosis  Number 

(Appropriate 

Code). 
Infection  "r  If 

checked. 
3rd  ICD  Operation 

Code. 
Diagnosis  Number 

(Appropriate 

Code). 


Required 


X2 

Xa 

X2 

X2 
X2 

X2 
X2 

X2 
X2 

X2 
X2 

X» 


Xa 


X2 


X2 


X2 


Direct  iNPATiEt^T  Cunical  Record 
Brief  i— Continued 


Position 

Field 

Required 

126 

Infection  "rif 
ctiecked. 

X2 

127 

DIspositioo  Code 
(1-7). 

X 

128-133  .... 

Facility  Transfe-red 
to  Code. 

134-135  .... 

Clinical  Service  Dis- 
charged from. 

136-137  .... 

Number  of  Consulta- 
txwis. 

138-141  .... 

Accident  Code  (No 
Leading  "E") 
(E800-E999). 

X2 

142-143  .... 

Accident  Place 
Code. 

X2 

144-148  .... 

Cause  of  Death 
(ICD  Code). 

X2 

14^152  .... 

Attending  Physician 
Code. 

153 

Nurse-M»(*^ery 
Code. 

154-160  .... 

Unused 

161-170  .... 

Operating  Ptiysician 
EIN. 

X2 

171-180  .... 

Attending  Physician 
EIN. 

X 

^  Not  all  patient  identification  data  elements 
will  need  to  be  reported  on  every  record  in  a 
fully  integrated  informatKjn  system. 

2  If  appropriate. 

D.  Contract  Health  Services  (CHS) 
Inpatient  System  (CHI) 

1.  Reporting  Requirement 

a.  A  Contract  Health  Service 
Purchase/Delivery  Order  for  Hospital 
Services  Rendered  (HRSA-43)  is 
required  for  all  hospital  inpatient  care 
provided  to  Indian  and  Alaska  Native 
patients  in  contract  community 
facilities.  This  includes  CHS 
administered  by  covered  contractors. 

b.  Part  4,  chapter  3,  section  3  of  the 
Indian  Health  Service  Manual  provides 
complete  definition  and  procedures  for 
reporting  into  the  Contract  Inpatient 
System. 

c.  Each  Area  will  define  procedures 
for  collecting  Contract  Inpatient  data 
and  creating  automated  records  in  the 
format  described  in  the  next  section. 
Options  include: 

(1)  Key-entry  forms  at  the  Area. 

(2)  Key-entry  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  faciUty  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarterly  to  the  Division  of  Data 
Processing  Services  (DDPS)  by  the  5th  of 
the  month. 

2.  Record  Formats 

a.  There  is  only  one  record  format  for 
the  Contract  Health  Service  Purchase/ 
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rder  for  Hospital  Services 
8  shown  at  the  end  of  this 
'^  record  is  185  characters  in 

pie  of  the  IHS  Contract 
'ice  Purchase/Delivery  Order 
1  Services  Rendered  is 
[  appendix  A.  Since  this  is  a 
t  purchase  order  form,  it  is 
led  that  a  similar  form  in 
ta  elements  be  developed  for 
J  contractors. 

ision  Media 

crt  Inpatient  Authorizations 
y  mailed  to  DDPS  on  nine- 
eled,  unblocked  EBCDIC 
jea  Office  and  the  contractor 
)  determine  how  the  data 
smitted  from  the  contractor 


ita  Entry  System 

s  an  RPMS  ANSI  MUMPS 
patient  data  entry  program 
vs  for  records  to  be  keyed 
tsmitted  to  the  Area  and 
Tom  the  Area  to  DDPS  by 
aications. 

ermediary 

s  contracted  with  a  Fiscal 
y  to  perform  the 
It  of  that  portion  of  the  CHS 
ministered  by  the  IHS. 


HEALTH    Service 
EuvERY  Order  for 
RvicES  Rendered* 

{HRSA-^l 


PUR- 
HOS- 


Field 

Required 

Record  Code. 

X 

Always  -19". 

.>■>• 

Authofizatkxi 

X 

Number. 

...» 

Patient  Health 

X 

Record  Num- 

ber. 



Social  Security 

X 

Number. 

..... 

Date  of  Birth 

X 

(MMDOYY). 

— " 

Sex  (I.Male. 
2»Female). 

X 

Tribe  Code 

X 

Optional  Code 

(Area  Op- 

tions) 

Community  of 

Residence 

38-40  Commu- 

X 

nity  Code. 

41-42  County 

X 

Code. 

43-44  State 

X 

Code. 

Authorizing  Fa- 

X 

cility  (Area- 

Service  Unit- 

Facility). 

Contract  Health  Service  Pur- 
chase/Delivery Order  for  hos- 
pital Services  Rendered*— Con- 
tinued 


[HRSA-43] 

Position 

Field 

Required 

51-52  

Provider  Type  .. 
Provider  Code 

X 

53-62  

X 

(EIN). 

63-68  

Admission  Date 
(MMDDYY). 

X 

69-74  

Discharge  Date 
(MMDDYY). 

X 

75-77  

Total  Hospital 
Days 

78  

Disposition 

X 

7»-83  

ICDCodel 
(Prirxypal  Di- 
agnosis). 

X 

84-88  

ICDCode2  

XI 

89-93  

ICD  Code  3  

X' 

94-98  

ICO  Code  4  

Xi 

99-103  

ICD  Code  5  

ICD  Ooeration 

X' 

104-107  

X' 

Code  1. 

108-111  

Unused 

112-115  

ICD  Operation 
Code  2. 

X' 

11&-119  

ICD  Operation 
Codes. 

X' 

120-124  

ICD  Newborn 

Diagnosis 

125  

Newtx)m  Death 
Indicator 

126-129  

Attending  Pfiy- 
sicianCode 

130-133  

ICD  External 
Cause  or  In- 

X' 

jury. 

134-135  

Place  of  Injury  . 
Charges — to 

X' 

136-143  

X 

IHS  only  $ 

and  cents. 

144  

Full/Part  Pay 
(1-Fun. 

X 

2-Part). 

145-175  

Unused 

176-185  

Attending  Phy- 
sician EIN. 

X 

'Not  all  patient  identification  data  elements 
will  need  to  t»  reported  on  every  record  in  a 
fully  integrated  informatHjn  system. 

*  If  appropriate. 

E.  Contract  Health  Services  (CHS) 
Outpatient  System  (CHO) 

1.  Reporting  Requirement 

a.  A  Purchase  Order  for  Contract 
Health  Service  Other  Than  Hospital 
Inpatient  or  Dental  (HSA-64)  is  required 
for  all  outpatient  services  to  Indian  and 
Alaska  Native  patients  in  contract 
commimity  facilities.  This  includes  CHS 
administered  by  covered  contractors. 

b.  Part  4,  chapter  3,  section  3  of  the 
Indian  Health  Service  Manual  provides 
complete  definition  and  procedures  for 
reporting  into  the  Contract  Outpatient 
System. 


c.  Each  Area  will  define  procedures 
for  collecting  Contracting  Outpatient 
data  and  creating  automated  records  in 
the  format  described  in  the  next  section. 
Options  include: 

(1)  Key-entry  forms  at  the  Area. 

(2)  Key-entry  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  to  the 
Division  of  Data  Processing  Services 
(DDPS)  at  least  quarterly  by  the  5th  of 
the  month. 

2.  Record  Formats 

a.  There  is  only  one  record  format  for 
the  Purchase  Order  for  Contract  Health 
Service  Other  Than  Hospital  Inpatient 
or  Dental  as  shown  at  the  end  of  this 
section.  Each  record  is  110  characters  in 
length. 

b.  A  sample  of  the  Purchase  Order  for 
Contract  Health  Service  Other  Than 
Hospital  Inpatient  or  Dental  form  is 
included  in  Appendix  A.  Since  this  is 

a  government  purchase  order  form,  it  is 
recommended  that  a  similar  form  in 
terms  of  data  elements  be  developed  for 
use  by  tribal  contractors. 

3.  Transmission  Media 

a.  Contract  Outpatient  Authorizations 
are  generally  mailed  to  DDPS  on  nine 
track  luilabeled,  unblocked  EBCDIC 
tapes.  The  Area  Office  and  the 
contractor  will  need  to  determine  how 
the  data  will  be  transmitted  from  the 
contractor  to  the  Area. 

4.  RPMS  Data  Entry  System 

a.  There  is  an  RPMS  ANSI  MUMPS 
Contract  Outpatient  data  entry  program 
which  allows  for  records  to  be  keyed 
locally,  transmitted  to  the  Area  and 
forwarded  from  the  Area  to  DDPS  by 
telecommunications. 

5.  Fiscal  Intermediary 

a.  IHS  has  contracted  with  a  Fiscal 
Intermediary  to  perform  the 
management  of  that  portion  of  the  CHS 
program  administered  by  the  IHS. 

Purchase  Order  For  Contract 
HEALTH  Service  Other  Than  Hos- 
pital Inpatient  or  Dental* 


Position 

Field 

Required 

1-2 

Record  Code.  Al- 
ways''20''. 

X 

3-9 

Authorization  Nunv 
ber. 

X 

10-^5 

Patient  Health 
Record  Number. 

X 

16-24  

Social  Security  Num- 
ber. 

X 
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Purchase  Order  For  Contract 
Health  Service  Other  Than  hos- 
pital Inpatient  or  Dental*— Con- 
tinued 


Position 

Field 

Required 

25-30  

Date  of  Birth 
(MMDOYY). 

X 

31  

Sex  (I.Male. 
2.Female). 

X 

32-34  

Tribe  Code 

X 

35-37  

Optional  Code  (Area 
Options) 

38-^ 

Community  of  Resi- 
dence 

38-40  Community 
Code. 

X 

41-42  County 
Code. 

X 

43-44  State  Code 
Authonzing  Facility 

X 

45-50  

X 

(Area-Service  Unit 

Facility). 

51-62  

Provider  Type  

X 

53-62  

Provider  Code  (EIN/ 
SSN). 

X 

63-€9 

HSA-43  Auttxjfiza- 
bon  Number 

70-75  

Date  of  Service 
(MMDDYY). 

X 

76 

Unused 

77-79  

Outpatient  Diagrwstic 
Recede  l. 

XI 

80 

1  St  Of  Revisit  Code 

81-83  

Outoabenl  Diagnostic 
Recede  2. 

x» 

84 

1  St  or  Revisit  Code 

85-86  

Number  of  Visits  

X' 

87-92  

Charges  

X 

93-94  

Immunization  1   

XI 

95-96  

Immunization  2  

XI 

97-98  

Immunization  3  

X' 

99-100 

Immunization  4  

X' 

101-102  ... 

Immunization  5  

X' 

103-105  ... 

Maternal  Health 

103-104  Gravida.. 

105  IstTnmester 
Full/Part  Pay  (1-Full. 

106 

X 

2.Part). 

107-110  ... 

Surgical  Procedure 
(iCD-9-CM  Code). 

X' 

111-115  ... 

CPT4/HCPCX  Proce- 
dure Code  1 . 

x« 

116-120... 

CPT4/HCPCX  Proce- 
dure Code  2. 

X' 

121-125  ... 

CPT4/HCPCX  Proce- 
dure Code  3. 

XI 

126-130  ... 

CPT4/HCPCX  Proce- 
dure Code  4. 

X' 

131-135  ... 

CPT4/HCPCX  Proce- 
dure Code  5. 

X' 

136-150  ... 

Unused 

151-155  ... 

ICD-9-CM  Code  1  .. 

X' 

156-160  ... 

ICD-9-CM  Code  2  .. 

XI 

*t4ot  all  patent  identification  data  elements 
will  r^eeo  to  oe  reoorteo  on  every  record  in  a 
fully  integratea  intormatton  system. 

1  If  appropriate. 

F.  Dental  Services  and  Needs  Reporting 
System 

1.  Reporting  Requirement: 
a.  A  aescription  of  dental  services 
provided  will  be  submitted  for  each 


patient  visit  to  either  a  (1)  direct  care 
facility  or  a  (2)  contract  provider.  In 
addition,  specified  data  will  l>e 
submitted  on  a  sample  basis  from  oral 
exams  to  provide  epidemiologic  and 
needs  data  for  program  monitoring  or 
evaluation  and  for  determining  resource 
requirements.  Tribal  programs  will  be 
included  in  such  a  sample  with  no 
greater  frequency  than  once  every  three 
years. 

b.  Dental  treatment  provided,  as  well 
as  a  recording  of  number  of  patient 
visits,  persons  treated,  and  patients 
receiving  all  plaimed  treatment,  will  he 
identified  using  the  standard 
nomenclature  of  the  American  Dental 
Association  (see  list  of  codes  marked  F- 
1)  and  include  the  number  of  units  of 
each  service  provided,  and  for  contract 
dentist,  the  fee  for  each  service.  These 
codes  are  revised  periodically  by  the 
ADA.  Updated  lists  of  codes  will  be 
provided,  as  available,  to  both  IHS  and 
Tribal  programs. 

c.  Non-clinical  dental  health  services 
not  reported  in  the  HER\<S,  CHRIS,  or 
other  components  of  the  IHS  Generic 
Activities  Reporting  System  (GARS) 
should  be  reported  using  the  data 
elements  and  the  data  record  format 
shown  in  Figiire  F-4.  This  system  serves 
as  a  supplement  for  the  IHS  Dental  Data 
Reporting  System  to  specify  a  range  of 
public  health  services  which  cannot  be 
included  in  the  patient  record  system. 
Headquarters  requirements  can  be  met 
with  a  sampling  procedure  that  uses  one 
full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  There  is  an  RPMS  ANSI 
MUMPS  GARS  data  entry  program 
which  allows  for  records  to  be 
submitted  to  Area  for  compilation  and 
forwarding  hxim  Area  to  DDFS.  The 
dental  non-clinical  activUies  database 
can  be  maintained  locally  or  at  regional 
sites  at  the  discretion  of  program 
management.  Local  programs  are 
responsible  to  provide  the  Area  Dental 
Office  wath  up-to-date  dental  activity 
records  after  the  close  of  each  month. 
The  timing  and  method  of  data 
submission  may  vary  per  negotiated 
arrangements  in  each  Area;  however, 
each  Area  Office  is  responsible  to 
transmit  all  available  activity  records 
which  have  not  been  previously 
submitted  to  the  DDFS  in  Albuquerque 
as  a  merged  data  extract  on  tape  or  via 
telecommunication  within  10  working 
days  after  the  close  of  each  quarter  of 
the  Fiscal  Year. 

d.  The  procedures  for  collecting  the 
required  data  for  centralized  processing 
by  the  IHS  Division  of  Data  Processing 
Services  (DDFS)  will  be  defined  by  each 
area  program.  The  options  available  for 


key-entering  the  data  into  a  computer 
are: 

1.  Weekly  submission  to  a  key-entry 
contractor  (IHS  or  Tribal  source)  who 
transmits  the  data  to  the  IHS. 

2.  In-house  local  key  entry  into  RPMS 
database  with  submission  of  extracted 
data  to  area  office  by  the  end  of  each 
month. 

3.  Local  key-entry  into  non-RPMS 
database  with  the  submission  of 
formatted  records  to  the  DDFS  by  the' 
end  of  the  month. 

e.  Oral  exam  records  data  will  be 
collected  periodically  among  an 
adequate  number  of  dental  patients  of 
all  ages  for  processing  by  the  IHS  to 
monitor  the  oral  health  status  and 
treatment  needs  of  the  population  being 
served.  The  protocol  for  selecting/ 
sampling  of  patients  and  completing 
examination  records  is  described  in 
Section  III  of  the  Oral  Health  Program 
Guide  (OHPG)  pubUshed  by  the  IHS. 
Where  variation  is  noted,  the  latest 
version  of  the  OHPG  takes  precedence 
over  the  following  instructions.  The 
required  data  from  exams  Mali  include: 

1.  Tooth  status:  sound,  decayed, 
recurrent  decay,  missing,  filled,  filled 
and  decayed,  sealed,  sealed  and 
decayed,  unrestorable  and  needs 
extraction  (XC,  XP.  XO,  XT  (trauma),  X 
(pros),  fractured,  replaced,  crowned 
(cast  restoration). 

2.  Periodontal  status;  Using  the 
Community  Periodontal  Index  of 
Treatment  Needs  (C.F.I.T.N.)  score  by 
si>ecific  mouth  sextants  (UR,  tooth  #1- 
5),  UA  [»6-U),  UL  (#12-16),  LL  (#17- 
21),  LA  (#22-27),  LR  (#28-32). 

3.  Treatment  Needs — reported  using 
ADA  or  other  codes  in  Section  III  of  the 
OHPG:  all  teeth  needing  restoration  by 
number  of  surfaces  involved, 
extractions,  other  surgery,  full  or  partial 
dentures  needed  per  arch  and 
possession  of  existing  dentures, 
endodontic  needs,  fixed  bridges  needed 
including  number  of  pontics, 
orthodontic  status  (limited, 
comprehensive,  treatment  in  progress, 
or  completed). 

f.  Options  for  collecting  and 
submitting  exam  data  include: 

1.  Submission  of  required  data 
directly  to  the  IHS  in  hard  copy  using 
standard  forms  (as  shown  in  Appendix 
A). 

2.  Submission  of  data  in  automated 
record  format  from  RPMS  or  non-RPMS 
database. 

g.  Data  input  forms  used  by  the  IHS 
are  included  in  Appendix  A.  Except  for 
th^  Oral  Health  Status  Form,  the  use  of 
these  forms  is  not  required,  but  is  highly 
recommended  for  use  as  part  of  the 
patient's  record  and  for  data 
submission.  They  include:  1.)  Patient 
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ecord  (HRSA-42-1);  2.) 
:iinic  and  Doctor  IdentiHcation 
-2);  3.)  Services  Provided — 
ogress  Notes  (HRSA-42-2);  4.) 
Order  for  and  Report  of 
Dental  Care  (HSA-57)  (Since 
ovemment  purchase  order 
i  recommended  that  a  similar 
eveloped  for  use  by  tribal 
rs.  The  IHS  is  testing  a 
1  form  which  will  combine  the 
ind  HSA-64.  The  final  version 
nbined  form  will  be  made 
to  tribal  contractors  and  may 
y  tribes  also  to  develop  a 
rm);  and  5.)  Oral  Health 
rm. 

lat  of  Data  Processing  Records: 

equired  automated  record 
'  processing  dental  services 
DWQ  at  the  end  of  this  section, 
lutomated  record  for  non- 
ental  health  services/activities 
at  the  end  of  this  section. 

lUtomated  record  for 

g  oral  examination  data  is 

the  end  of  this  section. 

smission  to  DDPS 

will  be  transmitted  to  DDPS  on 
:  basis  as  defined  by  area 
an  unlabeled  EBCDIC  tape. 
D  records  per  block. 

ut-off  date  at  DDPS  for 

in  monthly  reports  is  the  5th 

ay  of  each  month. 

irea  Office  and  the  contractor 
to  determine  how  the  data 
nsmitted  from  the  contractor 
a. 

bealth  status  data  will  be 
d  and  processed  separately 
al  services  data. 

lata  elements  for  dental 
ogy  and  services  are  as 


}ata  eternent 


js: 

oMcs*  

jeds  Assessment 

canes  (decay)  index  .... 

)dontJC  status  

)ntal  status 

jntic  status 

Ihotogy  status 

t  Required  

ovided: 

demographic 
tion*. 
delivery  (direct/contract) 

isrt 

.ocation 

rsit  (contract  onJy) 

Provided: 
ocedurecode  


Required 


Dataetement 


Cost 


Required 


'Not  aH  patient  identification  data  etements 
will  need  to  be  reported  on  every  record  in  a 
futty  integrated  inkxmatKXi  system. 

Record  Layout  for  Processing 
Dental  Services  Data  (Used  for 
Both  Direct  and  Ck>mwcT  Serv- 
ices) 

[Input  Record  Format  for  Processing  Dental 
Servjces  Data  by  the  IHS  Data  Center  at  Al- 
buquerque] 


Field  position 
arxisize 


Provider/Lo- 
cation of 
erxxHinter 
3^ 


5-16 


17-18 
1^20. 


Date  of  Visit 

21-22  

23-24  

25-26  

Patient  Iden- 
tification 
27-29  


Birthdate/Sex 

30-31  

32-33  

34-35  

36 

Social  Secu- 
rity Nunrv 

ber 

37-39  

40-48  

Address 

49-53  

54-67  

Third  Party 
Coverage 
58 


59 


60 

Total  Charge 
for  Visit 
61-65  


66-67  ... 

Ser/iC8«1 

68-71  ... 


Field  name,  record  iderrtifica- 
tion  and  (data  type) 


Type  of  Patient  (l-lndan;  O- 

Non-lndan). 
Type  of  program  (D-Dtrect  K- 

Contract). 


Area  Code  (std.  2-digit 
numeric). 

Dentist  ID  (Normally  &KJigit 
numeric  SSN.  either  with 
hypens  or  without  If  no  hy- 
phens, must  be  left  Justi- 
fied). 

Service  Unit  Code  (std.  2-digit 
numeric). 

Facility  Code  (std.  2-digit 
numeric). 


Year  (numeric). 
Month  (numeric). 
Day  (numeric). 


Age  in  years.  This  field  or 
date  of  birth  field  required. 
(3-digit  numeric). 

Year  (numeric). 
Morrth  (numeric). 
Day  (numeric). 
Sex  (M-Male:  F-Female). 


Blank. 

Social  Security  Number. 

Zip  Code-Optior^  (numeric). 
Zip  Exter^sK>r>-Optxxial 

(numeric). 


Medicaid  (Y  or  blank)  Op- 
tional. 

Commerce  (Y  or  blank)  Op- 
tionaL 

Private  (Y  or  blank)  Optional. 


Dollar  anrwunt  up  to  5-digits 

(numeric). 
Amount  in  cents  (rxtnrteric). 

ADA    Procedure   Code   (from 
standard  set  of  codes). 


Record  Layout  for  Processing 
Dental  Services  Data  (Used  for 
Both  Direct  and  Contract  Serv- 
ices)— Continued 

[Input  Record  Format  for  Processing  Dental 
Services  Data  by  the  IHS  Data  Center  at  Al- 
buquerque) 


Field  position 
arx3size 


72-73 
74-78 


Service  #2 

79-82 

83-84  

85-89 

Service  #3 

90-93  

94-96  

96-100  ... 
Service  #4 

101-104  . 

105-106  . 

107-111  . 
Service  #5 

112-115  . 

116-117  .. 

118-122  . 
Service  46 

123-126  .. 

127-128  .. 

129-133  .. 
Service  #7 

134-137  .. 

138-139  .. 

140-144  .. 
Service  «8 

145-148  .. 

149-150  .. 

151-155  .. 
Sennce#9 

158-159  .. 

160-161  .. 

162-166  .. 
Service  #10 

167-170  .. 

171-172  .. 

173-177  .. 
Service  #11 

178-181  .. 

182-183  .. 

184-188  .. 
Service  #12 

189-192  .. 

193-194  .. 

195-199  .. 
Service  #13 

200-203  .. 

204-205  .. 

206-210  .. 
Sen/ice#14 

211-214  .. 

215-216  .. 

217-221  .. 
Service  #15 

222-225  .. 

226-227  .. 

228-232  .. 


Field  name,  record  identifica- 
tion and  (data  type) 


Units  (numeric,  1  to  99). 
Fee  (dollar  amourrt  only,  cents 
not  allowed). 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  F*rocedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 


If  more  than  15  ADA  procedure  codes  are 
associated  with  a  visit  date,  then  a  separate 
(second)  input  record  must  be  created  lor 
processing  purposes. 
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gars/Dental  Non-Cunical  Activity  Reporting  System  Data  Record  Format 


Position 

FiekJ  name 

Datatype 

1-6 _ 

REPORTING  LOCATION 

6-digit  Code  (from  IHS  standard  table  of  values). 

mmddyy. 

^KHgASSH. 

2-dtgit  numenc  code  Irom  list  o»  accepted  values. 

6-digit  alpha/numenc  code,  from  list  of  values,  right  justified. 

&-digit  alpha  code  or  blank,  hgtrt  justified. 

3-digit  numeric  to  represe^l  total  minutes  (Wank  accepted). 

3-digit  nunrwhc  to  represent  total  minutes  (Wank  accepted). 

3-dtgit  alpha  code  from  list  of  values  or  Wank. 

80  character  free  text  entry  or  Wank. 

7-12 _.    . 

DATE  OF  ACTIVITY 

PROVIDER  ID  

ACTIVITY  TYPE  „ 

TARGET  GROUP  

1 3-21  - 

22-23  

24-25  

26-30 „. 

31-33 „ 

34-36  

37-41  

42-121  '. 

RELATED  OBJECTIVE  

ACTIVITY  TIME  _ 

TRAVEL  TIME  

ACTIVITY  SETTING  „„ 

NARRATIVE  COMMENT  ...„ 

Record  Layout  for  the  Oral  Health  Survey  Data 


Position 


Data  fieU  label 


Data  type  specification 


1-6 

7-12 

13-18  

19-24  

25 

26 

27 

28 

29-33 

34-35  

#36-444  and  496-775 

36-37  

38-39  

40-41  

42-43  

44-45  

46-47  

48-49  

50-51  

52-53  „. 

54-67 

68-62  

83-96  

97-110 

111-124  

125-138  

139-152  

153-166  

167-180  

181-194  

195-208  

209-222  

223-236  

237-240  

241-444  

445 


LOCATION  CODE  

EXAM  DATE  

PATIENT  NUMBER  

DATE  OF  BIRTH  

SEX _ 

EXAM  TYPE  

USER  TYPE  

FLUORIDE  HISTORY „ 

HEALTH  FACTORS  „.... 

EDENTULISM 

TOOTH  STATUS  DATA  

TOOTH  #1  TREATMENT  DATA  ... 

TOOTH  #2  niesiai  (M)'"»!I!»!!I!!!! 

occlusal  (O) 

distal  (D) 

buccal  (B) 

lingual  (L)  

TREATMENT  DATA  

TOOTH  #3  (In  same  sequerwe  as 

tooth  #2  format). 
TOOTH  #4  (In  same  sequence  as 

tooth  #2  fonnat). 
TOOTH  #5  (In  same  sequence  as 

tooth  #2  format). 
TOOTH  #6  (In  same  sequence  as 

tooth  #2  format). 
TOOTH  #7  (In  same  sequence  as 

tooth  #2  format). 
TOOTH  #8  (In  same  sequence  as 

tooth  #2  format). 
TOOTH  #9  (In  same  sequence  as 

tooth  #2  format). 
TOOTH  #10  (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #11   (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #12  (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #13  (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #14  (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #15  (In  same  sequence 

as  tooth  #2  format). 
TOOTH  #16  (In  same  sequence 

as  tooth  #1  format). 
Same  format  as  listed  above  ap- 
ples to  each  tooth  in  the  lower 

arch  numbered:  #17  through  32. 
ORAL  TRAUMA  Tooth  #7  


6  NUMERIC  (Accepts  values  from  a  taWe). 

6  NUMERIC  DATE  IN  FORMAT— mmddyy. 

6  NUK4ERIC  RT.  JUSTIFY  (frtt  with  lead  0*s). 

6  NUMERIC  DATE  IN  FORMAT— mmddyy. 

ALPHA  CODE— <m  or  f). 

ALPHA  CODE-<d  g  t). 

ALPHA  CODE— (X  r  s  u). 

ALPHA  CODE— <x  nf  y  n). 

Key  X  for  each  factor  marked  except  Tot>aoco. 

None,  Diatietes.  Handfcap.  Pregnancy,  Tobacco  (1,  2.  or  3).  or  Ho 

info. 
Key  X  for  each  arch  (upper,  tower)  as  marked. 
1  or  2-DIGIT  A/N  CODES  IN  1-7  DATA  FIELDS  FOR  EACH  OF  28 

TEETH  and  0-2  A/N  COOES  FOR  4  ADDITIONAL  TEETH  (#1.  17. 

18,  32)  AS  FOLLOWS: 
1st  A/N  2-DIGIT  CODE. 
2nd  A/N  2-DIGIT  CODE. 
A/N  2-DtGIT  CODE  (25  possiWe  e^tr^es). 
A/N  2-DIGIT  CODE.  / 

A/N  2-DIGrr  CODE. 
A/N  2-DIGIT  CODE. 
A/N  2-DIGIT  CODE. 

1st  A/N  2-DIGIT  CODE  (10  possible  entries). 
2nd  A/N  2-DIGrr  CODE. 


NUMERIC  (0-5)  OR  x  PER  TOOTH  #. 
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Re(X)RD  Layout  for  the  Oral  Health  Survey  Data— Continued 


Position 

Data  fietd  label 

Data  type  spedficatxxi 

ORAL  TRAUMA  Tooth  #8  

NUMERIC  (0-5)  OR  x  PER  TOOTH  #. 

NUMERIC  (0-5)  OR  x  PER  TOOTH  #. 

NUMERIC  (0-6  OR  x)  PER  TOOTH  #. 

NUMERIC  (0-5  OR  x)  PER  TOOTH  #. 

NUMERIC  (0-5  OR  x)  PER  TOOTH  #. 

NUMERIC  (0-5  OR  x)  PER  TOOTH  #. 

NUMERIC  (0-5  OR  x)  PER  TOOTH  #. 

NUMERIC  (0-4)  OR  x  OR  BLANK. 

NUMERIC  (0-4)  OR  x  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0-6)  OR  X  OR  BLANK. 

NUMERIC  (0.  3-6)  OR  X  OR  BLANK. 

NUMERIC  (0.  3-6)  OR  X  OR  BLANK. 

NUMERIC  (0,  3-6)  OR  X  OR  BLANK. 

NUMERIC  (0.  3-6)  OR  X  OR  BLANK. 

NUMERIC  (0.  3-6)  OR  X  OR  BLANK. 

NUMERIC  (0.  3-6)  OR  X  OR  BLANK. 

BLANK  OR  LETTER  CODE  AS  MARKED. 

BLANK  OR  LEHER  CODE  AS  MARKED. 

BLANK  OR  LETTER  CODE  AS  MARKED. 

BUVNK  OR  LETTER  CODE  AS  MARKED. 

BLANK  OR  LETTER  CODE  AS  MARKED. 

BLANK  OR  Lb!  lER  CODE  AS  MARKED. 

BLANK  OR  NUMERIC  (1-3)  AS  CIRCLED. 

BLANK  OR  ALPHA  CODE  (N.  F  Of  P)  IF  MARKED. 

BLANK  OR  ALPHA  CODE  (N.  F  or  P)  IF  MARKED. 

BLANK  OR  A/N  CODE  IF  MARKED  (P/F-1.  2.  or  3). 

BLANK  OR  A/N  CODE  IF  MARKED  (P/F-1.  2.  or  3). 

BLANK  OR  X  IF  MARKED. 

BLANK  OR  X  IF  MARKED. 

BLANK  OR  D  or  S  AS  MARKED. 

BLANK  OR  X  IF  MARKED. 

BLANK  OR  X  IF  MARKED. 

3  NUMERIC  (0-9)  OR  BLANK. 

2  NUMERIC  (0-9)  OR  BLANK. 

2  NUMERIC  (0-9)  OR  BLANK. 

BLANK  OR  Lb  II ER  CODE  (Y  N  Of  U). 

BLANK  OR  X  AS  MARKED  IN  A  CODE   BLANK   (IHS. 

OTHER.  Of  PRIVATE). 
BLANK  OR  a.  b.  Of  c  AS  MARKED. 
BLANK  OR  LET  lER  CODE  (y.  n  of  u)  AS  MARKED. 
BLANK  OR  NUMERIC  (0-60)  AS  MARKED. 
BLANK  OR  LETTER  CODE  (y.  n  Of  u)  AS  MARKED. 
A/N  2-DIGIT  CODE. 
A/N  2-DIGIT  CODE. 
A/N  2-DIGIT  CODE. 
A/N  2-DIGrr  CODE. 
A/N  2-DIGIT  CODE. 
1st  A/N  2-DIGIT  CODE. 
2nd  A/N  2-DIGIT  CODE. 

ORAL  TRAUMA  Tooth  #9  

ORAL  TRAUMA  Tooth  #10  

ORAL  TRAUMA  Tooth  #23  

ORAL  TRAUMA  Tooth  #24  

ORAL  TRAUMA  Tooth  #25  

0R4(.  TRAUMA  Tooth  #26  

y 

FLUOROSIS  Group  1 

FLUOROSIS  Grooo  II 

CPITN  SCORE  UR 

CPITN  SCORE  UA  

CPITN  SCORE  UL  — 

CPITN  SCORE  LR  

CPITN  SCORE  LA 

CPITN  SCORE  LL  

LOA  SCORE  UR  

LOA  SCORE  UA „ 

LOA  SCORE  UL  _„    

— . — ~..... — 

LOA  SCORE  LR  

LOA  SCORE  LA  j, 

LOA  SCORE  LL 



PATHOLOGY  CODE  NONE  

PATHOLOGY  SUP  

PATHOLOGY  BL  „ 

PATHOLOGY  CP  

PATHOLOGY  HV  „ 

PATHOLOGY  TBA  ^^ 

PATHOLOGY  ST 

PROS.  POSSESSION  Uooer  

PROS.  POSSESSION  Lower 

PROS.  NEED  Upper 

PROS  NEED  Lower 

ORTHO  STATUS  Nor^e  . 

ORTHO.  STATUS  Miryjr  

ORTHO.  STATUS  Comp 

ORTHO  STATUS  In  tx 

ORTHO.  STATUS  Completed 

SPECIAL  USE  VARIABLE  #1   

SPECIAL  USE  VARIABLE  #2  

SPECIAL  USE  VARIABLE  #3  

DENTURE  QUESTION  #1   



DENTURE  QUESTION  #2  

TRIBAL. 

DENTURE  QUESTION  #3  

ACCESS  QUESTION  #1  

ACCESS  QUESTION  #2  

ACCESS  QUESTION  #3 

TOOTH  #4d  mesial  (M) 

occlusal  (0) 

dstal  (D) __.... 

txirral  (B) 

hngual  (L)  

TREATMENT  DATA  „ 

TOOTH   #5d-20d    (in   sanw   se- 
quence as  tooth  #4d  format). 

~y  System 

g  Requirements 

acy  quarterly  and  cumulative 
eport.  This  form  (HSA-91)  is 
be  completed  by  the  Chief 
at  each  IHS  and  tribal 
IV  workload  data  relating  to 
ent  and  outpatient  phannacy 
"e  collected  and  compiled 
orm.  Raw  data  are  converted 
1  units  on  this  form.  These 


data  are  entered  on  the  HSA  91  report 
at  the  end  of  each  quarter.  The  report  is 
completed  by  the  15th  day  following  the 
end  of  the  quarter  at  which  time  it  is 
forwarded  to  the  Area  Pharmacy  Officer 
(APO).  The  APO  compiles  the  Area  data 
and  prepares  a  summary  report  for 
submission  to  the  Pharmacy  Program  at 
Headquarters  within  30  days  after  the 
end  of  the  quarter. 

The  data  are  used  for  identifying 
trends,  measuring  workload  and 


correlating  staffing  and  space 
requirements. 

b.  Monthly  report  for  narcotics  and 
other  controlled  substances.  This  form 
(HSA-174)  is  a  record  of  all  Schedule  II 
Clontrolled  Substance  usage.  It  contains 
a  record  of  the  actual  physical  count  of 
all  Schedule  II  items  at  the  beginning  of 
the  month  and  the  end  of  the  month. 
Records  at  the  facility  must  correlate 
Mrith  the  amount  dispensed. 


I 
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The  report  is  required  to  be  completed 
monthly  and  sent  to  the  facility  director 
with  a  copy  to  the  APO.  It  is  to  be 
completed  by  the  10th  day  following  the 
end  of  the  month. 

2.  Record  Formats 

a.  A  copy  of  the  HSA-91  Phannacy 
Quarterly  and  Cumulative  Workload 
Report  is  included  in  appendix  A. 

b.  A  copy  of  the  HSA-74.  Monthly 
Report  for  Narcotics  and  Other 
Controlled  Substances  is  included  in 
appendix  A. 

3.  Transmission  Media 

Reports  are  to  be  submitted  in 
hardcopy  format  to  the  APO. 

H.  Environmental  Health  Activity 
Reporting  and  Facility  Data  System 

1 .  Reporting  Requirements 

a.  The  Environmental  Health  Activity 
Reporting  and  Facility  Data  System 
(EHAR  &  FDS)  Instruction  Manual 
provides  complete  instructions  for 
reporting  into  the  EHAR  &  FDS. 

b.  The  EHAR  &  FDS  is  a 
microcomputer  based  system  which 
combines  two  previously  separate  data 
collection  systems.  The  system  is 
decentralized  to  the  Area  level 
providing  maximum  flexibility  for  Area 
environmental  health  programs.  The 
EHAR  section  of  the  new  system  is  used 
to  collect  environmental  health  activity 
data.  The  FDS  section  is  a  tracking 
system  for  surveys  conducted  at  specific 
facilities.  For  the  EHAR  section. 
Headquarters  requirements  can  be  met 
with  a  sampling  procedure  that  uses  one 
full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  The  FDS  section  will  not 
utilize  sampling;  all  surveys  conducted 
at  specific  faciUties  will  be  reported  into 
the  system. 

c.  Each  Area,  utilizing  standard  forms 
and  software,  will  define  procedures  for 
collecting  the  EHAR  &  FDS  data.  Key 


entry  of  forms  will  orr»ir  at  the  Area 
level. 

2.  Record  Formats 

a.  One  form  is  used  to  update  the 
EHAR  &  FDS  Area  Master  File. 

b.  A  sample  of  the  EHAR  &  FDS  form 
is  included  in  appendix  A.  Each  form 
consists  of  7  records.  To  eliminate 
redundant  hand  coding,  data  fields  for 
each  of  these  7  records  contained  in 
record  positions  1-14  are  entered  only 
once  per  form.  If  one  of  these  values 
changes,  a  new  form  must  be  started. 

c.  Fields  in  the  EHAR  &  FDS  system. 


Field 

Record  po- 
sition 

Required 

Area  Code 

1-2 

3-4 

5-7 

8-10 

11-12 

13-14 

15-16 

17-18 

19-21 

22-24 

25-32 

33-40 

41-49 

50-79 

X 

Service  Ur>rt  

X 

Community  Code 

Worker  Number  

Montti 

Year  

Service  Code  

X 
X 
X 
X 
X 

Category  Code 

Id  Code  

X 
X 

Activity  Code 

X 

Number  Activities 

Activity  Time  

X 
X 

Linkaoe  Code 

X 

Facility  Name 

X 

3.  Data  Transmission 

The  EHAR  &  FDS  data  will  be 
forwarded  electronically  to  the  Division 
of  Environmental  Health  computer 
bulletin  board  in  Rockville,  Maryland, 
on  a  quarterly  basis. 

/.  Mental  Health  and  Social  Services 
Reporting  System  (MH  6-  SS) 

1 .  Reporting  Requirements 

a.  Direct  patient  care  is  reported  on 
the  appropriate  direct  care  reporting 
system.  The  Mental  Health  and  Social 
Services  record  is  used  to  report 
program  related  activities  as  a 
supplement  to  patient  care  reporting. 

2.  Record  Formats 

a.  Mental  Health  or  Social  Services 
direct  patient  care  recording  will  follow 


the  appropriate  procedures  noted  in 
prior  sections  for  Ambulatory  Patient 
Care,  Direct  Inpatient.  Contract  Health 
Services  Outpatient  and  Contract  Health 
Services  Inpatient. 

b.  The  MH  &  SS  record  is  used  as  an 
activities  reporting  document  to  record 
staff  effort.  Headquarters  requirements 
can  be  met  with  a  sampling  procedure 
that  uses  one  full  week  of  activities  per 
month  in  accordance  vfixh  the  sample 
reporting  week  schedule  to  be  specified 
by  IHS  Headquarters.  The  data  are  to  be 
reported  quarterly. 

c.  The  format  of  the  MH  &  SS  record 
is  shown  at  the  end  of  this  section. 

d.  A  sample  of  the  MH  &  SS  Activity 
Reporting  Form,  an  activity  code  list, 
and  a  problem  code  list  are  included  in 
Appendix  A.  A  copy  of  the  instructions 
for  using  the  MH  &  SS  Activities 
Reporting  Form  are  available  on  request 
from  Headquarters,  IHS. 

3.  Transmission  Media 

a.  Patient  care.  Mental  Health  or 
Social  Services  direct  patient  care 
recording  will  follow  the  appropriate 
procedures  noted  in  prior  sections  for 
Ambulatory  Patient  Care,  Direct 
Inpatient,  Contract  Health  Services 
Outpatient  and  Contract  Health  Services 
Inpatient. 

b.  Activities  reporting.  Activities 
reports  for  each  Area  are  submitted  to 
the  Division  of  Data  Processing  Services 
by  mail  on  nine  track  unlabeled, 
unblocked  EBCDIC  tape  or  by  other 
methods  arranged  between  Area  and 
DDPS.  Any  arrangements  between  Area 
and  Contractors  on  how  the  data  will  be 
submitted  at  that  level  will  have  to 
conform  to  the  methods  the  Area  uses 
to  submit  data  to  DDPS. 

c.  RPMS  Generic  Activities  Reporting 
System  (RPMS-GARS).  There  is  an 
RPMS  ANSI  MUMPS  GARS  data  entry 
program  which  allows  for  records  to  be 
submitted  to  Area  for  compilation  and 
forwarding  from  Area  to  DDPS. 


MENTAL  HEALTH  AND  SOCIAL  SERVICES  ACTIVITIES  REPORTING 

[Input  Record  Data  Fields] 


Position 


Item 


Content/comment 


Required 


2-3  ... 

4-6  ... 

6-7  ... 

8-9  ... 

10-15 

16-18 

19-21 

22-23 

24-25 

28-27 

28-29 

30-31 


Area 

Service  Unit 

Facility 

Discipline  

Date  

Provider  

Location 

Activity  

Recipient 

Prinrjary  Purpose  .... 
Secondary  Purpose 
Setting  Codes 


Standard  IHS  Codes 

Standard  IHS  Codes 

Standard  IHS  Codes » „ 

Program  affiliation,  MH/SS »«— 

Date  of  Service-Mo/Da/Yr 

Provider  identifier 

IHS  3-digit  code  (from  St/Co/Comm  code  list)  identifying  community  where  activity  took  place 

Tvw)  digit  numeric  code.  See  attached  Activity  Codes „ 

T«M>  digit  numeric  code  using  Six  category  field  to  designate  categories  of  recipients. 

Two  digit  numeric  code.  See  attached  Problem  Codes ...._-_ 

Two  digit  numeric  code.  See  attached  Problem  Codes 
Two  digits  distinguishing  up  to  ten  service  settings. 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20.  1994  /  Notices 


MENTAL  HEALTH  AND  SOCIAL  SERVICES  ACTIVITIES  REPORTING— Continued 

[Input  Record  Data  RekJs] 


ttem 

Content/comment 

Required 

umber  Served  ....^... 

36  

ax  ...„ 

:tivity  Time  „.... 

ave)  Time 

efer  From  

Up  to  three  digits  to  specify  Numtjer  of  persons  served  directly  by  reported  activity _. _... 

Two  digits  to  st>ow  age  in  years 

MorF 

Do  to  ttirafl  charts  showino  Time  in  minutes  „_...„... „„>..«_. 

X 
X 

Up  to  three  digits  to  show  Time  In  minutes 

2-Digit  Code  distinguishing  up  to  1 0  reien^  sources 

Same  as  "Refer  From"  Codes 

Yes/No  Fietd 

Yes/No  Field 

One  digit  field  distnguishing  up  to  five  categories  of  data 

One  digit  field  distinguishing  up  to  five  categories  of  data 

Nan-ative  (up  to  48  alpha  ctiaracters) 

Bfer  To 

ag  1  

ag  2  ._ 

ag  a.....; 

ag  4 

otes  — 

rzi  Treatment  Guidance 
GS)/Chemical  Dependency 
if  Information  System 

^porting  Requirements  for 
DMIS 

1- funded  alcohol/substance 
ams,  including  Urban 
irill  report  their  activities  on 
5  or  CDMIS.  Programs  will 
Liitil  CDMIS  is  operational 
lented  in  their  specific 
res  will  be  discontinued 
mentation  of  CDMIS  in  a 

will  be  beta-tested  in  fiscal 
)91,  with  implementation 
a  FY  1992  and  will  be 
is  quickly  as  funding, 
id  staffing  allow. 

;  Requirement  for  ATGS 

oholism  Treatment 
ystem  (ATGS)  record  is 
'  each  person  treated  in  an 
ism  and  substance  abuse 
rogram  (including  covered 
I  until  a  program  is 

0  CDMIS.  Patients  are 

sent  at  the  time  of  a  service, 
i  such  as  multi-disciplinary 

1  family  counseling  without 
resent  are  also  documented, 
to  completing  the  computer 
rovider  must  also  note 

the  progress  notes 
in  the  treatment  chart, 
lemical  dependency 
coimselors-in-training,  and 
ders  qualihed  by  the  program 
y  enter  information  in  the 
d.  In  addition  to  treatment 
evention  services  and  other 
ies  are  reported  through 

res  Counselor's  Resource 
:tober  1983,  provides 
efinitions  and  procedures  for 
1  the  ATGS  system  and  client 


3.  Record  Formats  for  ATGS 

a.  The  formats  of  the  ATGS  records 
are  shown  at  the  end  of  this  section. 

b.  Samples  of  ATGS  forms  are 
included  in  appendix  A. 

4.  Transmission  Media  for  ATGS 

a.  Computer  forms  are  sent  by  the 
alcoholism  and  substance  abuse 
programs  to  the  appropriate  IHS  Area 
Office  by  the  6th  day  of  the  month. 
Forms  are  then  batched  and  mailed  to 
the  keytaping  contractor,  UNICOR,  on  or 
before  the  10th  of  each  month.  UNICOR 
key  tapes  the  data  and  forwards  a  tape 
to  the  IHS  Division  of  Data  Processing 
Services  (DDPS)  in  Albuquerque,  New 
Mexico.  DDPS  produces  reports  from 
the  tapes  and  provides  two  copies  to 
each  IHS  Area  Office,  who  in  turn 
distributes  one  copy  to  each  program 
that  provided  data. 

5.  New  System  Under  Development 

a.  Current  plans  call  for  a  gradual 
phasing  out  of  the  ATGS  in  favor  of  the 
new  Chemical  Dependency 
Management  Information  System 
(CDMIS)  beginning  in  FY  1992  with 
implementation  to  proceed  as  quickly  as 
funds,  logistics,  and  staffing  allow.  Final 
beta  testing  is  to  take  place  during  the 
last  quarter  of  FY  1991.  Once  on  CDMIS, 
a  program  will  discontinue  ATGS. 
There  will  be  two  parallel  systems 
operating  during  the  CDMIS 
implementation  period. 

b.  The  Alcoholism  PSG  (also  known 
as  the  CDMIS  Committee  and  the  ATGS 
Revision  Committee)  has  examined 
every  item  of  the  ATGS  and  CDMIS, 
asking  what  is  the  minimum 
information  required  by  both  the 
Director,  IHS,  and  the  Congress.  Drafts 
have  been  distributed  to  tribal  programs 
through  the  Area  Alcohol  Program 
Coordinators,  with  comments  carefully 
considered.  Only  those  items  that  are 
being  demanded  on  a  regular  basis  by 
the  Director,  IHS,  or  the  Congress,  those 


items  required  in  law,  and  specific 
items  requested  by  a  majority  of  the 
tribal  programs  have  been  included  in 
CDMIS. 

6.  Reporting  Requirement  for  CDMIS 

a.  The  Chemical  Dependency 
Management  Information  System  is  an 
IHS  RPMS  appUcation  that  builds  on 
the  Patient  Registration  module.  CDMIS 
consists  of  two  forms.  CDMIS-1  is 
patient-specific  and  is  completed  upon 
initial  entry  into  the  program,  during 
treatment,  and  during  a  follow-up 
phase.  Preventive  activities  are  also 
recorded  on  this  form  for  electronic 
incorporation  into  the  Generic  Activities 
Reporting  System  (GARS).  CDMIS-2  is 
an  annual  staffing,  funding,  and 
program  report.  Either  or  both  forms 
may  be  completed  for  later  entry  into 
the  computer-based  system,  or  the  data 
may  be  entered  directly  into  the 
database.  Certified  chemical 
dependency  counselors,  counselors-in- 
training,  other  approved  providers,  data 
entry  personnel,  and  others  certified  as 
qualified  by  the  program  director  are  to 
complete  the  CDMIS  forms  and/ or  enter 
the  data  into  the  computer. 

b.  The  CDMIS  Program  Manual 
(complete  with  sub-manuals)  scheduled 
for  completion  in  )une  1991,  provides 
the  definitions  and  procedures  for 
reporting  on  the  CDMIS. 

c.  Staff  prevention  activities  from 
CDMIS-1  will  be  reported  through 
GARS.  Headquarters  requirements  can 
be  met  with  a  sampling  procedure  that 
uses  one  full  week  of  activities  per 
month  in  accordance  vtrith  the  sample 
reporting  week  schedule  to  be  specified 
by  IHS  Headquarters. 

7.  Record  Formats  for  ATGS 

a.  The  formats  of  the  CDMIS  records 
are  shown  at  the  end  of  this  section. 

b.  Samples  of  CDMIS  forms  are 
included  in  Appendix  A. 
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8.  Transmission  Media 

a.  Data  will  be  transmitted 
electronically  (or  by  computer  disk  in 
those  cases  where  electronic 
transmission  is  unreliable  as  certified  by 
the  Area  ISC)  to  either  the  servicing 
Service  Unit  or  Area  Office  using  an 
approved  IHS  extract  program.  This  data 
will  be  forwarded  by  die  Service  Unit  to 
the  Area  Office  electronically.  The  Area 
O^ce  will  electronically  forward  the 
data  to  the  IHS  Division  of  Data 


Processing  Services  (DDPS)  in 
Albuquerque,  New  Mexico.  Data  will  be 
forwaided  to  the  Area  Office  quarterly 
by  the  7th  day  of  the  month  following 
the  end  of  the  quarter.  The  Area  Office 
will  transmit  the  data  to  DDPS  by  the 
10th  of  the  month.  DDPS  produces 
reports  from  the  data  and  provides  the 
copy  to  the  ASAPB  and  two  copies  to 
each  IHS  Area  Office,  who,  in  turn, 
distributes  one  copy  to  each  program 
that  provided  data.  DDPS  also  provides 

ATGS  Keytaping  Instructions 


the  capability  for  ASAPB  to  download 
data  for  special  reports,  graphing 
reports,  etc.  Programs  may  download 
their  data  from  the  Service  Unit  (or  Area 
Office  if  serviced  by  the  Area  Office)  to 
print  local  program  reports  as  desired, 
b.  The  Area  ISC  will,  in  consultation 
with  the  Area  Alcohol  Program 
Coordinator,  appropriate  service  xmit 
personnel,  and  alcohol  program 
director,  determine  whether  the 
program  will  be  serviced  by  the  Service 
Unit  or  by  the  Area  Office. 


Retd  Name 


Recofd  po- 
sition 


Location  on  documents  or  special  instructions 


FORM  NAME:  SHORT  TERM    NO:  A 


RECORD  TYPE , 

PROGRAM  ID  . 

1.  CASE  NUMBER  

2.  SEX 

3.  ETHNICITY 

4.  TRIBE  CODE ., 

5.  EMPLOYED 

6.  DEPENDENTS  

NUMBER  OF  

7.  CHILD  CARE  

&  ALC/DRUG  TREATMENT  

9.  COMPONENT  CODES  

10A.  ADMlf/DisCHARGE"^ 

TOTAL  DAYS  

2ND  LINE  OF  10A 

3RD  LINE  OF  10A 

10B.  SERVICE  CODE  

TOTAL  HOURS  

2ND  LINE  OF  108 

3RD  LINE  OF  108 

11.  REFERRAL  CODES 

12.  PRIMARY  PROBLEM 

STATE  FUNDS  CODE  

13.  NEW/REOPEN  PROGRAM  .. 
NEW/REOPEN  ATGS  

14.  DISCHARGE  

15  &  16 

17.  STATE  ID  NUMBER 

18.  SERVICE  MONTH 

SERVICE  YEAR  

FORM  NAME:  INITIAL  CONTACT    NO:  1 

RECORD  TYPE 

PROGRAM  ID  

COMPONENT  CODE 

CASE  NUMBER  

STAFF  CODE  

COUNTY  CODE  , 

PRIMARY  PROBLEM 

SECONDARY  PROBLEM  

STATE  FUNDS  CODE  

STATE  CLIENT  ID  _ 

OPTIONAL  CODE  C  

OPTIONAL  CODE  D  

1.  SEX 

2.  REFERRED  TO  PROGRAM  .. 

3.  COURT  REFERRAL 

4.  ETHNICITY 


NUMERIC  'OO*. 

NUMERIC. 

9-11  ALPHANUMERIC,  12-17  NUMERIC. 

"1"  IF  M,  "2-  IF  F. 

ENTER  'V  IF  INDIAN.  •2'  IF  ALASKAN,  "S'  IF  OTHER.  RIGHT  BLANK  FILL 

UNUSED  POSITIONS. 
BUNK  OF  NUMERIC. 
"riF  Y,  "2"  IF  NO. 
"1"  IF  Y,  "2- IF  NO.  OR  BLANK. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
"1"  IF  Y,  "2"  IF  NO.  OR  BLANK, 
-r  IF  Y.  "2"  IF  NO.  OR  BLANK. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  ENTER  NUMBERS  CIRCLED. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
—SEE  INSTRUCTIONS  FROM  RECORD  POS.  37-40. 
—SEE  INSTRUCTIONS  FROM  RECORD  POS.  37-40. 
BLANK  OR  NUMERIC. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
—SEE  INSTRUCTIONS  FROM  RECORD  POS.  49-52. 
—SEE  INSTRUCTIONS  FROM  RECORD  POS.  49-62. 
BLANK  AND/OR  NUMERIC.  ENTER  2-DIGlT  CODES  LEFT  TO  RIGHT. 

RIGHT  BLANK  FILL  ANY  UNUSED  POSITIONS. 
NUMERIC. 

BLANK  OR  NUMERIC. 
ENTER  "1"  Of  "2"  FOR  BOX  CHECKED. 
ENTER  "1-  or  "2"  FOR  BOX  CHECKED  OR  BLANK. 
ENTER  NUMBER  OF  BOX  CHECKED  (1-5)  OR  BLANK. 
DO  NOT  KEYTAPE. 
BLANK  OR  ALPHANUMERIC. 
NUMERIC,  LEFT  ZERO  FILLED. 
NUMERIC,  LEFT  ZERO  FILLED. 


1-2 
3-8 
9-10 
11-19 
20-21 
22-24 
25-26 
27-28 
29-30 
31-39 
40-41 
42-43 
44 
45-46 
47-48 
49-64 


NUMERIC '01  •. 

numerk:. 

NUMERIC. 

1 1-13  ALPHANUMERIC.  14-19  NUMERIC.  im 

BLANK  OR  NUMERIC.  '*' 

BLANK  OR  NUMERIC. 
NUMERIC. 

BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  ALPHANUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
"1"  IF  M,  "2"  IFF. 
NUMERIC. 

BLANK  OR  NUMERIC. 

ENTER  NUMBER  CORRESPONDING  TO  BOX  CHECKED,  RIGHT-BLANK 
FILL  UNUSED  FIELDS,  (i.e.,  IF  BOXES  1  &  3  CHECKED  ENTER  "130. 
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Fiekj  Name 


Recofd  po- 
sition 


Location  on  documents  or  special  instructions 


TRIBE  CODE 

DEGREE  OF  BLOOD 

IHS  ELIGIBLE 

MARITAL  

EMPLOYED  

DCCUPADON  

NCOME  

EDUCATKDN 

DTHER  

SKILL  DEVELOPMENT 

HEALTH  INSURANCE  

MEDICARE  

MEDICAID  

i/ETERAN 

fEARS  DRINKING/DRUG  .. 

/EARS  HEAVY  USE  

PREVIOUS  TREATMENT  ... 
=RIOR  TREATMENT-IHS  ... 

DEPENDENTS  

HOW  MANY   

3EEN  HOSPITALIZED  

IVLCOHOL  RELATED 

^RRESTED  

DWI  

JSED  ALCOHOL  

DUMBER  OF  DAYS  

JSED  OTHER  DRUGS  

DUMBER  OF  DAYS  

TYPE  OF  DRUGS  CODE  ... 

ALCOHOL  STAGE  

PHYSICAL  STAGE  

EMOTIONAL  STAGE  

CULTURAL  STAGE  

SPIRITUAL  STAGE 

RECOMMENDED  

DIFFERENCE  CODE  

^CTUAL  PLACEMENT  

PLACEMENT  TYPE  

REFERRAL  MADE  

REFERRAL  CODE  

REFERRAL  CODE  

SPIRITUAL  PREFERENCE  . 
SPIRITUAL  PREFERENCE  . 

PRACTICE 

DRIGINAL  CONTACT  DATE 

DATE  FORM  COMPLETED  . 


55-57 

58 

59 

60 

61 

62-63 

64-68 

69-70 

71-72 

73 

74 

75 

76 

77 

78-79 

80-81 

82 

83 

84 

85-86 

87 

88 

89 

90 

91 

92-93 

94 

95-96 

97-98 

99 

100 

101 

102 

103 

104 

105-106 

107 

108 

109 

110-111 

112-113 

114-115 

116-117 

118 

11»-124 

125-130 


BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

"riF  YES.  "TIF  NO.  "3"  IF  NONE  AVAILABLE. 

ENTER  NUMBER  OF  FIRST  BOX  CHECKED.- 

"VIF  YES.  "2"  IFNO. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC  OR  ZEROS. 

ENTER  NUMBER  CIRCLED.  LEFT-ZERO  FILLED. 

BLANK  OR  NUMERIC. 

"1"  IF  YES,  "2"  IF  NO. 

"1"  IF  YES,  "2"  IF  NO. 

•*1"IF  YES. '•2"IFN0. 

'•riF  YES.  "2"IFN0. 

"r  IF  YES,  "2"  IF  NO. 

LEFT  ZERO-FILLED  NUMERIC. 

BLANK  OR  LEFT  ZERO-FILLED  NUMERIC. 

"1"  IF  YES.  "2"  IF  NO. 

BLANK  OR  "1"  IF  YES.  "2"  IF  NO.  "3"  IF  UNKNOWN. 

"riF  YES.  "2"  IF  NO. 

BLANK  OR  NUMERIC 

"1"  IF  YES.  "2"  IF  NO. 

"1"  IF  YES.  '*2"  IF  NO.  OR  BLANK. 

"1"  IF  YES.  "2"  IF  NO. 

"1"  IF  YES.  "2"  IF  NO.  OR  BLANK. 

"riF  YES. '^- IF  NO. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 

"1"  IF  YES.  •*2"  IF  NO. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BU^NK  OR  ENTER  NUMBER  OF  FIRST  BOX  CHECKED 

I3LANK  OR  NUMERIC. 

ENTER  NUMBER  OF  FIRST  BOX  CHECKED  (1-7). 

BLANK  OR  ENTER  LETTER  OF  BOX  (A-F). 

BLANK  OR  "1"  IF  YES.  "^  IF  NO. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

"1"  IF  REGULAR.  "2"  IF  OCCASIONAL.  "3"  IF  NEVER.  OR  BLANK. 

BLANK  OR  NUMERIC  (MMDDYY  FORMAT).  AS  REQUIRED.  LEFT-ZERO 

RLL  ANY  2-OIGIT  FIELD. 
NUMERIC  (MMDDYY  FORMAT).  AS  REQUIRED.  LEFT-ZERO  FILL  ANY  2- 

DIGIT  FIELD. 


E:  DISCHARGE  REPORT    NO:  7 


RECORD  TYPE 

PROGRAM  ID  

:0MPONENT  CODE  

:ASE  NUMBER  

STAFF  CODE  

:OUNTY  CODE  

PRIMARY  PROBLEM 

STATE  FUNDS  CODE  .... 

STATE  CLIENT  ID  

DPTIONAL  CODE  C  

DPTIONAL  CODE  D  

DATE  OF  ADMISSION  .... 

DATE  OF  DISCHARGE  .. 

DISCHARGE  FROM 

SERVICES  USED  

DISCHARGE  REASON  ... 
;UENT  GOALS  STATUS 
^DMISSKDN  STAGES 


1-2 
3-8 
9-10 
11-19 
20-21 
22-24 
25-26 
27-28 
29-37 
38-39 
40-41 
42-47 

48-53 

54 

55-60 

61 

62 

63-67 


NUMERIC  'Or 

NUMERIC. 

NUMERIC 

1 1-13  ALPHANUMERIC.  14-19  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  ALPHANUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

NUMERIC  (MMDDYY  FORMAT)  LEFT-ZERO  FILLED  EACH  2-DIGIT  FIELD 
IF  NECESSARY. 

see  instructions  tor  42-47. 

ENTER  LETTER  OF  BOX  CHECKED  (A-M). 

ENTER  FIRST  6  LETTERS  LEFT  TO  RIGHT.  RIGHT-BLANK  FILL  ANY  RE- 
MAINING POSITIONS. 

ENTER  LETTER  OF  FIRST  BOX  CHECKED. 

ENTER  NUMBER  OF  BOX  CHECKED. 

BLANKS  OR  ENTER  COLUMN  OF  NUMBERS  UNDER  ADMISSION. 
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Fteid  Name 


& 


9. 
10. 


DISCHARGE  STAGES 

USING  WHAT 

USING  ALC/DRG/SUB 

DISCHARGE  PLAN  NEGOT 
DISCHARGE  TO  

DATE  FORM  COMPLETED  ! 


Record  po- 
sition 


FORM  NAME:  FOLLOW-UP  STATUS    NO:  8 


1. 
2. 


3. 
4. 
5. 


6. 
7. 
8. 


e. 


RECORD  TYPE 

PROGRAM  ID  _ 

COMPONENT  CODE 

CASE  NUMBER  „... 

STAFF  CODE  

COUNTY  CODE  

PRIMARY  PROBLEM 

STATE  FUNDS 

STATE  CLIENT  ID  

OPTIONAL  CODE  C  

OPTIONAL  CODE  D  

TYPE  STATUS  REPORT  .. 
MOVED/DIED  

CLIENT  STATUS 

CLIENT  STAGE 

EMPLOYED  

OCCUPATION  

INCOME  

SKILL  DEV/TRNG 

MARITAL  

HOSPITALIZED 

ALCOHOL  RELATED 

ARRESTED  

DWI  

USED  ALCOHOL  

NUMBER  DAYS  

USED  OTHER  DRUGS  

NUMBER  DAYS  

TYPE  CODE 

DAYS  LAST  DRINK  

DATE  FORM  COMPLETED 


FORM  NAME:  SERVICES  REPORT    NO:  9 


RECORD  TYPE 

MONTH  

YEAR  

PROGRAM  ID  

COMPONENT  CODE  . 

CASE  NUMBER  

STAFF  CODE  

COUNTY  CODE  

PRIMARY  PROBLEM  . 
STATE  FUNDS  CODE 

STATE  CUENT  ID  

OPTIONAL  CODE  C  .. 
OPTIONAL  CODE  D  ... 

DAY  OF  MONTH  

COMPONENT  MONTH 

STAFF  CODE  

SERVICE  CODE  

TOTAL  HOURS 


68-72 
73 

74 
75 
76 
77 
78-83 


Location  on  documents  or  special  instnjctions 


BLANKS  OR  ENTER  COLUMN  OF  NUMBERS  UNDER  DISCHARGE. 

ENTER  "V  IF  ALCOHOL  CIRCLED.  "2-  FOR  DRUG.  "3'  FOR  SUB- 
STANCES. "4"  IF  MORE  THAN  ONE  ITEM  CIRCLED. 

"1"  IF  YES.  "2-  IF  NO.  "3"  IF  UNKNOWN. 

"1"  IF  YES.  "2"  IF  NO.  OR  BLANK. 

ENTER  LETTER  CHECKED  IN  CR  *  COLUMN. 

ENTER  LETTER  CHECKED  IN  CD  •  COLUMN. 

BLANK  OR  NUMERIC  (MMDDYY  FORMAT)  AS  REQUIRED.  LEFT  ZERO- 
FILL  EACH  2-DIGIT  FIELD. 


1-2 

3-8 

&-10 

11-19 

20-21 

22-24 

25-26 

27-28 

29-37 

38-39 

40-41 

42 

43 


44 

45-49 

50 

51-62 

53-57 

58 

59 

60 

61 

62 

63 

64 

65-66 

67 

68-69 

70-71 

72-74 

75-80 


NUMERIC  •08". 

NUMERIC. 

BLANK  OR  NUMERIC. 

11-13  ALPHANUMERIC.  14-19  NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  ALPHANUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC. 

ENTER  NUMBER  OF  BOX  CHECKED. 

BLANK  OR  NUMERIC. 

IF  QUESTION  2  IS  CHECKED,  SKIP  REST  OF  RECORD  AND  ENTER 

"DATE  ON  BOTTOM  OF  FORM  (RECORD  POSITION  75-80). 
ENTER  LETTER  OF  BOX  CHECKED. 
BLANK  OR  NUMERIC. 
"1"  IF  YES.  "^  IF  NO. 
BLANK  OR  NUMERIC. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
"I-IF  YES.  "2- IF  NO. 
ENTER  NUMBER  OF  BOX  CHECKED. 
"1"  IF  YES,  "2"  IF  NO. 
"1"  IF  YES.  "2"  IF  NO.  OR  BLANK. 
"1"  IF  YES.  "2-  IF  NO. 
"r  IF  YES,  "2"  IF  NO.  OR  BLANK. 

"1-  IF  YES.  "2"  IF  NO.  r. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
"riF  YES,  "2"  IF  NO. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
BLANK  OR  NUMERIC. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC  OR  "NA" 
NUMERIC  (MMDDYY  FORMAT). 
LEFT-ZERO  FILL  EACH  TWO-DIGIT  FIELD  IF  NECESSARY. 


1-2 
3-4 
5-6 
7-12 
13-14 
15-23 
24-25 
26-28 
29-30 
31-32 
33-41 
42-43 
44-45 
46-47 
48-49 
50-51 
52-63 
54-56 


NUMERIC  '09'. 

left-zero  filled  numeric. 
left-zero  filled  numeric, 
numerk;. 

NUMERIC 

15-17  ALPHANUMERIC.  18-23  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
NUMERIC. 

BLANK  OR  NUMERIC. 
BLANK  OR  ALPHANUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMEBIC. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  ALPHANUMERIC. 
BLANK  OR  NUMERIC. 

54-55  LEFT-ZERO  FILLED  NUMERIC.  NO  DECIMAL  POINT. 
56  NUMERIC.  ZERO-FILL  TENTH'S  POSITION  IF  ONLY  WHOLE  NUMBER 
ENTERED. 
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Field  Name 


Record  po- 
sition 


Location  on  documents  or  special  instructions 


14  ADDITIONAL  LINES  OF  DATA, 
SAME  FORMAT  AS  POSITIONS 
46-56. 

TREATMENT  PLAN  NEG  

TREATMENT  PLAN  PROG  

ARRIVE  AT  AGENCY  

ACCEPTED  FOR  SERVICE  

IHS-NEW/REOPEN/CONT „ 

PROG-NEW/REOPENAX)NT  

COMP.-NEW/REOPEN/CONT  

REFERRALS  OUT  

STATUS  

COMPONENT  CODE 

TOTAL  DAYS  , 

4    ADDITIONAL    LINES    OF    DATA. 

SAME    FORMAT    AS    POSITIONS 

224-230. 
DATA  FORM  COMPLETED  


57-210 

211 
212 
213 
214 
215 

216 

217 

218-223 

224-226 
227-228 
229-230 
231-258 

259-264 


ENTER  EACH  11-DIGIT  FIELD  DISREGARDING  ANY  IMBEDDED  BLANK 
LINE,  RIGHT-BLANK  FILL  UNUSED  FIELDS. 

"r  IF  YES.  "2"  IF  NO,  OR  BLANK, 
"r  IF  YES,  "2"  IF  NO,  OR  BLANK. 
"1"  IF  YES.  "2"  IF  NO.  OR  BLANK. 
"1 "  IF  YES.  "2"  IF  NO.  OR  BLANK. 
"1.  2  OR  3"  FOR  NEW.  REOPEN  OR  CONTINUE  RESPECTIVELY  OR 

BLANK. 
"1.  2  OR  3"  FOR  NEW.  REOPEN  OR  CONTINUE  RESPECTIVELY  OR 

BLANK. 
"1.  2  OR  3"  FOR  NEW.  REOPEN  OR  CONTINUE  RESPECTIVELY  OR 

BLANK. 
BLANK  &/0R  NUMERIC.  ENTER  2-DlGIT  CODES  LEFT  TO  RIGHT.  RIGHT 

BLANK  FILL  ANY  UNUSED  POSITIONS. 
ENTER  NUMBERS  CIRCLED  OR  BLANK. 
BLANK  OR  NUMERIC. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
ENTER  EACH  9-DIGIT  FIELD  DISREGARDING  ANY  IMBEDDED  BLANK 

LINE.  RIGHT-BLANK  FILL  UNUSED  FIELDS. 

BLANK  OR  NUMERIC  (MMDDYY  FORMAT)  AS  REQUIRED.  LEFT-ZERO 
FILL  ANY  2-DIGIT  FIELD. 


E:  SERVICES  REPORT-CONTINUATION 

N0:9A 

RECORD  TYPE 

1-2 

3 

4-5 

6-7 

&-13 

14-15 

16-24 

25-26 

27-29 

30-31 

32-33 

34-42 

43-44 

45-^6 

47-48 

49-50 

51-52 

53-64 

55-57 

58-475 

CHARACTERS  'OA'  (NUMERIC  0). 

NUMERIC. 

LEFT-ZERO  FILLED  NUMERIC. 

PAGE 

MONTH 

YEAR  

LEFT-ZERO  FILLED  NUMERIC. 

PROGRAM  ID  

NUMERIC 

COMPONENT  CODE  

CASE  NUMBER  _ „ 

NUMERIC. 

16-18  ALPHANUMERIC,  19-24  NUMERIC. 

STAFF  CODE  

BLANK  OR  NUMERIC. 

COUNTY  CODE  _.. 

BLANK  OR  NUMERIC. 

PRIMARY  PROBLEM 

NUMERIC. 

BLANK  OR  NUMERIC. 

STATE  FUNDS  CODE  » 

STATE  CUENT  CODE 

BLANK  OR  ALPHANUMERIC. 

OPTIONAL  CODE  C  

BLANK  OR  NUMERIC. 

OPTIONAL  CODE  D  

DAY  OF  MONTH  

BLANK  OR  NUMERIC. 
LEFT-ZERO  FILLED  NUMERIC. 

COMPONENT  CODE  

STAFF  CODE  

•••••»• 

"••"•"••"•' 

NUMERIC. 

BLANK  OR  ALPHANUMERIC. 

SERVICE  CODE  

TOTAL  HOURS  

NUMERIC. 

55-56  LEFT-ZERO  FILLED  NUMERIC  NO  DECIMAL  POINT 

36   ADDITIONAL   LINES 
SAME    FORMAT    AS 
47-57. 

OF    DATA. 
POSITIONS 

57  NUMERIC.  ZERO-FILL  TENTHS  POSITION  IF  ONLY  WHOLE  NUMBER 

ENTERED. 
ENTER  EACH  11-DIGIT  FIELD  DISREGARDING  ANY  IMBEDDED  BLANK 

LINE.  RIGHT-BLANK  FILL  UNUSED  FIELDS. 

IE:  ACTIVITY  REPORT    NO:  10 


RECORD  TYPE -- 

1-9 

NUMERIC  10 

MONTH  

YEAR  

PROGRAM  ID  



3-4 

5-6 

7-12 

13-14 
15-1B 

LEFT-ZERO  FILLED  NUMERIC. 
LEFT-ZERO  FILLED  NUMERIC. 
NUMERIC. 

COMPONENT  CODE 

NUMERIC                        ' 

STAFF  CODE  

NUMERIC 

STAFF  TYPE  

19 

17 
18 

-?1 

"1   2  3  OR  4"  FOR  REG    CHR  VOLUN    OR  CETA  RESPECTIVELY 

DIRECT  SERVICE  STAFF 

"1"  IF  YES  "2"  IF  NO 

TYPE  SESSION  

UNDER  PREVENTION  AND  COMMUNITY  EDUCATION;  (ALL  ROWS  EX- 
CEPT BOTTOM  ONE). 
LEFT-ZERO  FILLED  NUMERIC. 

TARGET  GROUP 

22-23 
24-?7 

NUMERIC 

NUMBER  OF  PEOPLE  

LEFT-ZERO  FILLED  NUMERIC 

21    ADDITIONAL   LINES   OF    DATA, 
SAME    FORMAT    AS    POSITIONS 
19-27. 

CONFERENCE  &  WORKSHOPS  

28- 
217- 

216 
219 

ENTER    EACH    9-DK3IT    FIELD    DISREGARDING    ANY    BLANK    UNES, 
RIGHT-BLANK  FILL  UNUSED  FIELDS. 

TOTAL  ROW: 

FOR  ALL  REMAINING  FIELDS.  BLANK  OR  LEFT-ZERO. 
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ATGS  Keytaping  Instructions— Continued 


Field  Name 


INSERVICE  TRAINING 
STAFF  MEETINGS  


LEAVE  

SUPERVISION  OF  STAFF  

REPORT  TO  TRIBAL  CNCL 

ATGS  

PLANNING  &  DEVELOPMENT  . 
GENERAL  ADMINISTRATION  ... 
INPATIENT  DIRECT  HOURS  .... 
OUTPATIENT  DIRECT  HOURS 

PREVENTION-INDIVIDUALS 

TRAVEL  DIRECT-CLIENT  

TRAVEL  INDIRECT 

OTHER  

INFORMATION  INQUIRIES  

CONTACTS  FOR  INFO 

SESSION  CODE  

TARGET  GROUP 

PERSONS  IN  GROUP  

HOURS  PREPARATION  

HOURS  PRESENTATION 

TOTAL  HOURS  


Record  po- 
sition 


220-222 
223-225 

226-228 
229-231 
232-234 
235-237 
238-240 
241-243 
244-246 
247-249 
250-252 
253-255 
256-258 
259-261 
262-264 
265-268 
269-271 
272-273 
274-277 
278-280 
281-283 
284-286 


Location  on  documents  or  special  instnxrtions 


FILLED  NUMERIC  NO  DECIMAL  POINTS. 

ALL   TOTAL   FIELDS   ARE   THREE    DIGITS    EXCEPT  THOSE    NOTED 
BELOW: 


4  DIGIT  FIELD. 

BLANK. 

BLANK— 2  DIGIT  FIELD. 

4  DIGIT  FIELD. 


FORM  NAME:  ACTIVITY  REPORT— CONTINUATION     NO:  10A 


RECORD  TYPE 


1-2 
3-286 


NUMERIC 'IV. 

THIS  RECORD  IS  IDENTICAL  TO  FORM  NO.  10  EXCEPT  THE  RECORD 
TYPE  CODE. 


RECORD  Format  Control  List  of  Fields 

(CDMIS  Client  Denx>graphics] 


Field  name 


Program  

Service  Date 
Component  .. 
Provider 


Contact 

Follow-up  Months  ... 

Client  ID 

Client  Age  RNG 

Client  DOB 

Client  Trilje  

Client  Sex  

Client  Community  ... 

Primary  Problem  

SecorxJary  Problem 

In  Treatment  

Alcohol  Days 

Drug  Days 

Drug  Combination  ... 

Dmg  Type 

Hospital  Days 

Arrests „. 


Starts 


Ate/Sub  Stage , 

Physical  Stage  

Emotional  Stage  , 

Social  Stage 

Cultural  Stage 

Behavioral  Stage  

Recornmerxled  Placement 

Actual  Placement 

Difference  Reason „ 

Inpatient  Days 

Goal  Attainment 

TDC  Reason 

Discharge  Plan  


1 

7 
13 
17 
22 
24 
26 
35 
36 
43 
46 
47 
54 
56 
58 
59 
62 
65 
66 
74 
77 
80 
81 
82 
83 
84 
85 
86 
90 
94 
96 
99 
100 
102 


Length 


6 
6 

4 

5 

2 

2 

9 

1 

7 

3 

1 

7 

2 

2 

1 

3 

3 

1 

8 

3 

3 

1 

1 

1 

1 

1 

1 

4 

4 

2 

3 

1 

2 

1 


Ends 


6 
12 
16 
21 
23 
25 
34 
35 
42 
45 
46 
53 
55 
57 
58 
61 
64 
65 
73 
76 
79 
80 
81 
82 
83 
84 
85 
89 
93 
95 
96 
99 
101 
102 


Fill  logic 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Zero/Blank  . 
Zero/Blank  . 

Blanks 

Zero/Blank  . 
Zero/Blank  . 

Blanks 

Blanks 

Zero/Blank  . 
Zero/Blank  . 

Blanks 

Blanks 

Blanks 

Blanks ~ 

Blanks _ 

Blanks 

Blanks 

Blanks 

Blanks 

Zero/Blank  . 

Blanks 

Blanks 

Blanks 


XS      Length  k>gic 


Truncate. 

Tmrxate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Trurxate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

TmncaJ*/ 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Tmncate. 

Truncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 

Tmncate. 
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RECORD  FORMAT  CONTROL  LIST  OF  FIELDS 

[CDMIS  Client  Services] 


Field  name 


Starts 


Length 


Ends 


FiN  Logic        XS     Lengtt>  Logic 


..Jt. 


inge 


jnrty 


1 

7 

13 

17 

22 

24 

33 

34 

41 

44 

45 

52 

54 

63 

72 

81 

90 

99 

106 

117 

126 

135 

144 


6 

12 

16 

21 

23 

32 

33 

40 

43 

44 

51 

53 

62 

71 

80 

89 

98 

107 

116 

125 

134 

143 

152 


Blanks. 

Blanks  . 

Blanks . 

Blanks. 

Blanks. 

Blanks  . 

Blanks. 

Blanks. 

Blanks. 

Blanks . 

Blanks. 

Zeroes 

Blanks . 

Blanks  . 

Biarto. 

Blanks. 

Blanks. 

Blanks  . 

Blanks. 

Blanks. 

Blanks. 

Blanks. 

Blanks. 


Trurxate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Trurxate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Tfur.cate. 
Truncate. 
Truncate. 


RECORD  FORMAT  CONTROL  LIST  OF  FIELDS 
[CDMIS  Prograni 


Fiek)  name 


Starts 

Length 

Ends 

1 

6 

6 

7 

2 

8 

9 

35 

43 

44 

3 

46 

47 

3 

49 

SO 

3 

52 

53 

3 

55 

56 

3 

58 

59 

3 

61 

62 

3 

64 

65 

3 

67 

68 

3 

70 

71 

3 

73 

74 

5 

78 

79 

3 

81 

82 

10 

91 

92 

10 

101 

102 

3 

104 

105 

5 

109 

110 

1 

110 

111 

3 

113 

114 

3 

116 

117 

3 

119 

120 

3 

122 

123 

3 

125 

126 

3 

128 

129 

3 

131 

132 

3 

134 

135 

3 

137 

138 

3 

140 

141 

3 

143 

144 

3 

148 

147 

3 

149 

150 

3 

152 

153 

3 

155 

156 

3 

158 

159 

3 

161 

162 

3 

164 

165 

3 

167 

168 

3 

170 

171 

3 

173 

Fill  togic 

Blanks 

Zero/Blank  , 

Blanks 

Blanks 

Blanks 

Blanks 

Blanks 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes  

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes  _ 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 

Zeroes 


XS     Length  logic 


am 


taff  - „ 

le 

IS  Funded 

rect  _... 

Jtrect 

late  

I  See 


Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Truncate. 
Trurvate. 
Truncate. 
Truncate. 
Truncate. 
Trurxate. 
Trurxate. 
Tairwate. 
Truncate. 
TrurKate. 
Trufx:ate. 
Truncate. 
TruTxate. 
Trurx»te. 
Tmncate. 
Truncate. 
Truncate. 
Truncate. 
Trutx:ate. 
Truncate. 
Truncate. 
Truncate. 
Trurxate. 
Trurx^e. 
Tmncate. 
Truncate. 
Truncate. 
Tmncate. 
Trufx»te. 
Trurxate. 
Trurvate. 
Trurx:ate. 
Tmrxate. 
Tmncate. 
Tmrxate. 
Tmncate. 
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Record  Format  Control  List  of  Fields— Continued 

[CDMIS  Program] 


FiekJ  nanie 

Starts 

Length 

Ends 

Fill  logic 

XS     Length  logic 

SW-JD „ 

174 

3 

176 

Zeroes „ 

—    Truncate. 

ADE _ 

177 

3 

179 

Zeroes 

.....    Truncate. 
—    Truncate. 

nJsiD - „ 

180 

3 

182 

Zeroes  

AT->JD - 

183 

3 

185 

Zeroes 

Truncate. 

fJi£Q         _   ^ „,..........„ „ 

186 

3 

188 

Zeroes 

Truncate 

ED^D „ ^ 

189 

3 

191 

Zeroes 

Truncate. 

AFT  „.  .. 

192 

3 

194 

7Arm^ 

Trurx^ate. 

Tmncate. 

OC-JD  „,.. _. 

195 

3 

197 

Zeroes 

ADK*-JD 

198 

3 

200 

Zeroes 

Truncate. 

VOL-JD  

201 

3 

203 

Zeroes 

Tmncate. 

STIKIO  „ 

204 

3 

206 

Zeroes 

—    Truncate. 

OTK-JD 

207 

3 

209 

Zeroes  

Tmncate. 

NO  HS  GRAO „ 

210 

3 

212 

Zeroes 

Tnirv^tA 

HSGRAD  

213 

3 

215 

Zeroes 

TntfV^AtA 

AART  

216 

3 

218 

Zeroes  „ 

Truncate. 

BAmS  _ 

219 

3 

221 

Zeroes  

Tmncate. 

MA/MS  

222 

3 

224 

Zeroes 

MD/PHD 

225 

3 

227 

Zeroes 

Tmncate. 

Other  ED  LVL „ 

228 

3 

230 

DTX-Type 

231 

1 

231 

Blanks 

Truncate. 

DTX-Fund  - 

232 
233 

1 
2 

232 
234 

Blanks 

Zero/Blank  ... 

Truncate 

DTX-Beds  

Tmncate. 

OTX-OCC 

235 

3 

237 

Zero/Blank  ... 

Truncate. 

DTX-IHS 

238 

3 

240 

Zero/Blank  ... 

Tmncate. 

DTX-TOT 

241 

3 

243 

Zero/Blank  ... 

..„.    Truncate. 

PRT-Type 

244 

1 

244 

Blanks 

Tmncate. 

PRT-Fund  „ 

245 
246 
248 

1 
2 
3 

245 
247 
250 

Blanks 

Zero/Blank  ... 
Zero/Blank  .„ 

Truncate 

PRT-Beds  

Tmncate. 

PRT-OCC 

. Tmncate. 

251 
254 

3 
3 

253 
256 

Zero/Blank  ... 
Zerc/Blank  ... 

Tmncate. 

PRT-TOT 

Truncate. 

HWH-Type  

257 

1 

257 

Blanks 

Truncate. 

HWH-Fund 

258 
259 

1 
2 

258 
260 

Blanks 

Zero/Blank  ... 

... .'  Truncate. 

HWH-Beds 

Tmncate. 

HWH-OCC  

261 

3 

263 

Zero/Blank  ... 

Truncate. 

HWH-IHS  

264 

3 

266 

Zero/Blank  ... 

Truncate. 

HWH-TOT  

267 

3 

269 

Zero/Blank  ... 

Tmncate. 

TLC-Type  

270 

1 

270 

Blanks 

Truncate. 

TLC-Fund 

271 
271 

1 
2 

271 
273 

Blanks 

Blanks 

Truncate. 

TLC-Beds 

Tmncate. 

TLC-OCC  . 

274 
277 

3 
3 

276 
279 

Zero/Blank  ... 
Zero/Blank  ... 

Truncate. 

TLO-IHS  

„...    Truncate. 

TLO-TOT _ 

280 

3 

282 

Zero/Blank  ... 

Truncate. 

GRH-Type - 

283 

1 

283 

Blanks 

Truncate. 

GRH-Fund „... 

284 

1 

284 

Blanks 

Tmncate. 

GRH-Beds 

285 

2 

286 

Zero/Blank  ... 

TruTKate. 

GRH-OCC ™ 

287 
290 

3 
3 

289 
292 

Zero/Blank  ... 
Zero/Blank  ... 

Truncate. 

GRK-IHS „ 

Tmncate. 

GRH-TOT 

293 

3 

295 

Zero/Blank  ... 

Truncate. 

FGH-Type  „ 

296 

1 

296 

Blanks 

„...    Trurtcate. 

FGH-Fund 

297 
298 
300 

1 
2 

3 

297 
299 
302 

Blanks 

Zero/Blank  .„ 
Zero/Blank  ... 

TruTKate. 

FGH-Beds - 

Tmncate. 

FGH-OCC  - 

Tmncate. 

FGH— IHS 

303 
306 

3 
3 

305 
308 

Zero/Blank  .„ 
Zero/Blank  ... 

Truncate. 

FGH-TOT  

Tmncate. 

TFH-Type ~ „ 

309 

1 

309 

Blanks 

. Trurtcate. 

TFH-Fund 

310 

1 

310 

Blanks 

„...    Trurtcate. 

TFH-Beds 

311 

2 

312 

Zero/Blank  ... 

Tmncate. 

TFH-OCC 

313 

3 

315 

Zero/Blank  ... 

Truncate. 

TFH-IHS «... 

316 

3 

318 

Zero/Blank  ... 

Tmncate. 

TFK-TOT 

319 

3 

321 

Zero/Blank  „. 

Truncate. 

DIC-Type 

322 

1 

322 

Blanks 

Truncate. 

DIC-Furxl  .............„...„~..~............. — .- 

323 

1 

323 

Blanks 

Tmncate. 

DIC-Beds  

324 
326 

2 
3 

325 
328 

Zero/Blank  ... 
Zero/Blank  ... 

. Tmncate. 

DIC-OCC 

Tmncate. 

DIC-IHS ^ 

329 

3 

331 

Zero/Blank  ... 

Tmncate. 

DIG-TOT 

332 
335 

3 

1 

334 
335 

Zerc/Blank  ._ 
Blanks 

Truncate. 

OPT-Tvoe  ~~ ~ 

Truncate. 

OPT-Fund  

336 

1 

336 

Blanks 

Tmncate. 

OPT-OCC 

337 

3 

339 

Zero^lank  ... 

Tmncate. 

OPT-IHS 

340 

3 

342 

Zero^lank  ... 

Tmncate. 
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Field  name 

Starts 

Length 

Ends 

Fill  logic 

XS     Length  togic 

343 
346 
347 
348 
351 
354 
357 
.%'» 
359 
362 
365 
368 
369 
370 
373 
376 
379 
380 
381 
384 
387 
390 
460 
490 
492 
503 

3 

1 
1 
3 
3 
3 
1 
1 
3 
3 
3 
1 
1 
3 
3 
3 
1 
1 
3 
3 
3 
70 
30 
2 
11 
12 

345 
346 
347 
350 
.V>3 
356 
357 
358 
361 
364 
367 
368 
369 
372 
375 
378 
379 
380 
383 
386 
389 
459 
489 
491 
502 
514 

Zeroi/Blank  „ 

Blanks 

Blanks 

ZarcVBtank  „ 
Zsro/Biank  „ 
Zero/Blank  „ 

Blanks 

Blanks 

Zero/Blank  .„ 
7firo/Blank  „ 
Zero/Blank  ... 

Blanks 

Blanks  ._ 

Zero/Blank  ._ 
Zero/Blank  ._ 
Zero/Blank  .„ 

Blanks _ 

Blanks 

Zero/Blank  ._ 
Zero/Blank  ... 
Zero/Blank  .„ 

Blanks 

Blanks _. 

Blanks _ 

Blanks 

Blanks 

Tmncats. 



TrurK:ate. 

Truncate. 

Trurx^ata. 

Tnjncate. 

Truncate. 

Truncate. 

~ 

Truncate. 

Toincate. 

Truncate. 

_ 

Truncate. 

Trurx^ate. 

_...    TruTKate. 

...•».«».«.»..•*.»*.•.•»-»——.-.»-....»*»»— ••.•••»^—..»»v>'».*»—*»**..***. 

Toincate. 

Truncate. 

Trur»cate. 

;:r:i_==:==:;:;::::_j:::::== 

Tmncate. 

.....    Truncate. 

Tnjncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Truncate. 

Tnjncate. 

.._.    Truncate. 

ty  Health  Representative 
System  (CHRIS) 

Requirement 

tie  entry  is  required  to  be 
n  a  Community  Health 
ve  (CHR)  Activities  Report 
1  CHR  service  that  was 
the  day  to  which  the  form 
ore  services  are  performed 
tian  can  be  reported  on  one 
es  form,  an  additional 
Id  be  used  and 
y  numbered.  CHR  Activities 
npleted  during  one  sample 
y  week)  per  month  in 
vith  the  CHR  sample 
ek  schedule  specified  by 
{quarters  Director  of  the 
a. 

R  Activities  Report  User 
ides  complete  deSnitions 
res  for  reporting  into  the 
Health  Representative 
System  (CHRIS). 
[R  Program,  in  cooperation 
spective  IHS  Area  Office 
later,  determines 


procedures  for  collecting  CHR  Activities 
data  and  creating  automated  records  in 
the  format  described  in  the  next  section. 
Kev-entry  of  forms  opdons  include: 
11)  At  the  CHR  Program/Tribal  level. 

(2)  At  the  Area  level. 

(3)  At  the  service  unit. 

(4)  By  a  contractor. 

d.  CHR  Activity  forms  or  automated 
records  are  batched  by  the  Area  CHR 
staff  and  forwarded  to  the  national  CHR 
Program's  data  processing  contractor  no 
later  than  two  weeks  after  the  last  day 
of  each  sample  reporting  week.  The  data 
processing  contractor  key  enters  hard 
copy  data  and  consolidates  the  data 
with  automated  records  submitted 
through  the  Area  Offices.  At  a  future 
date,  automated  records  will  be 
consolidated  at  the  Area  level  and 
forward  to  the  Division  of  Data 
Processing  Services  (DDPS)  at 
Albuquerque  no  later  than  two  weeks 
after  the  last  day  of  each  sample 
reporting  week. 

2.  Record  Formats 

a.  The  CHR  Activities  record  contains 
individual  patient  encounter  and/or 


group  encounter  information.  Each 
record  is  61  characters  in  length. 

b.  The  proposed  format  of  the  CHR 
Activities  record  is  shown  at  the  end  of 
this  section. 

c.°A  CHR  Activities  Report  form  is 
included  in  Appendix  A. 

3.  Transmission  Media 

a.  CHR  Automated  Activities  records 
for  each  Area  are  maintained  by  the 
national  CHR  Program's  data  processing 
contractor.  In  the  future,  these  data  will 
be  generated  at  the  local  CHR  office,  on 
RPMS  Generic  Activity  Reporting 
System  (GARS),  and  will  be 
electronically  transmitted  to  the  Area 
which  will  electronically  transmit  the 
data  to  DDPS. 

4.  RPMS  CHR  Data  Entry  System 

a.  RPMS  ANSI  MUMPS  CHR  date 
entry  program,  known  as  the  Generic 
Activity  Reporting  System  (GARS)  is 
under  development  to  allow  records  to 
be  keyed  locally,  transmitted  to  the 
Area,  and  forwarded  from  the  Area  to 
DDPS  by  telecommunications. 
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CHR  AcTivjTies  Record 

[Note;  All  FieUs  are  Required  Reporting  Rel*.  The  record  Format  for  ijocat  Automated  Data  Enlfy  ts] 

Position 

FieU 

Required 

A.  Header  Information 

1-4 

CHR  Provider  (Last  4  digits  of  each  CHR's  Social  Security  Numl>er  unless  otherwise  instructed  by  the  CHR*8  super- 
visor. If  more  than  one  CHR  «  the  same  CHR  program  have  the  same  last  four  Sociaj  Security  Number  digits  a  drt- 

All 

5 

ferent  4-digit  number  may  be  giMen  by  the  CHR  «uper¥isor  to  use.). 

&-13 

Progrant 

6-7 

Area  Code. 

8-9 

Service  Unit  Code. 

10-12 

Tribe/Community  Code. 

13 

Blanic 

14-22  _.... 

Date. 

14-15  ....- 

Montti  (01-12). 

15 

Biantc. 

17-18 

Day  (01-31). 

19 

Blanic.                                                                                   - 

20-21  

Year  (last  2  digits  of  year). 

22 

BlaniL 

23-25  

Page. 

23  „ 

Specific  Report  Page. 

24  ...„ 

Total  Reporting  Pages  for  that  day  ("Page             of            "  is  used  to  distinguish  betvreen  fomis  when  one  CHR 
provides  more  services  than  can  t>e  reported  on  one  reporting  form.). 

25 

Blank. 

B.  Service  Data 

Note:  One  line  is  used  for  each  service  provided  on  the  day  to  which  the  form  applies.  If  rrxxe  services  are  performed  on  one  day  than  can  be 
reported  on  one  CHR  Activities  form,  an  additional  form(s)  should  be  used  and  numtjered  as  descritjed  above.  All  spaces  should  be  filled  in 
with  information.  If  an  item  does  not  apply  to  a  particular  service,  enter  a  dash  "— ",  not  a  zero.  For  additional  reporting  Instructions  consult 
tfie  CHR  Activities  Report  User  Manual. 


26-28  

28 

29-31  

Uner 
Biant( 
Servi( 

^itrrber  (01-20  cor«sponding  to  the  line  on  the  reporting  form) 

^Code. 

29-30  

Code. 

31 

Blank. 

01 

Health  Education. 

02 

Case  Find/Screen. 

03 

Case  Management— Coordinate. 

04 

Monitor  Patient 

05 

Enf)ergency  Care. 

06 

Patient  Care. 

■ 

07 

Homemaker  Services. 

08 

Transport 

09 

MerpretTTranslate. 

10 

OOter  Patient  Services. 

11 

Enwironmentai  Senrices. 

12 

Administration/ManagemenL 

13 

Obtain  Training. 

99 

Leave  Time. 

32-34  

Health  Area. 

32-33  

Code. 

34 

Blank. 

01 

Diabetes. 

02 

Cancer. 

03 

HypertensiorVCardia 

04 

HiV/ARC/AIDS. 

05 

Communicable  Disease. 

06 

Ak»hol'Sut)stance  Abuse. 

07 

Community  Injury  ControL 

• 

08 

Health  PromotiorVDisease  Preventkm. 

91 

Other  General  Medical. 

92 

Dental. 

93 

Gerontotogicai. 

94 

Maternal/Child  Health. 

95 

Mental  Heaitti. 

96 

NkxvSpecific. 

35-36...- 

Setting. 

01 

Home. 

02 

CHROfRce. 

All 
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(Note:  Ail  Fields  are  Required  Reporting  Fields.  The  record  Format  for  Local  Autornated  Data  Entry  Is] 


Field 

Required 

03    ComfTXJTMty. 

04    Hospitai/Clinic. 

05    RaOKj/Tetephooe. 

Number  Served  (Leading  zero  fill) 

All 

When  a  group  service  is  provided,  the  number  of  participants  receiving  direct  senrice  is  to  be  recorded  here.  If  there 

is  only  one  main  client,  enter  a  "r.  A  breast  feeding  class  is  an  example  of  services  provided  for  more  than  one 

person.  Enter  a  dash  "— "  in  the  box  for  a  sen/K 
ice. 
Minutes  Used— Service  (Leading  zero  fill). 

ze  in  which  people  are  not  provided  for  directly,  e.g.  Adm/Mgrrrt  serv- 

Minutes  used— Travel  (Leading  zero  fill). 

Blank. 

Age. 

Two  digits  for  age.  If  the  recipient  is  less  than  1  year  of  age  use  a  zero.  "O."  If  no  personal  service  is  given  or  a  group 

Is  served,  enter  a  dash,  "—.■*. 

Blank. 

Sex. 

Blank. 

1  Male  2  Female. 

Blank. 

Where  service  for  both  males  and  females  is  provided  or  no  direct  client  service  is  involved,  enter  a  dash.  "— .". 

Referral  From. 

Code. 

Blank. 

Referral  To. 

Referral  Codes. 

—    Nor>e. 

01    Medical. 

02     Nursing. 

-  - 

- 

03    Dental. 

04     Eye. 

05    Social  Worker. 

06    Substance  Alxjse  Professional. 

07    Ottier  Professional. 

08    Technician. 

09    Agency/Program. 

10    Family/Self/Community. 

11     CHR.                                                                                                                                               > 

ity  Health  Activity  Reporting 

I  Requirement 

munity  Health  Activity 
quired  for  all  activities 
Dy  each  Public  Health  Nurse 
se  are  to  include  both  direct 
t  patient  care  contacts  and 
trative  and  training 
t  CHA  record  must  be 
on  each  discrete  activity 
D  the  time  required  for  the 
::h  daily  activity  sheet  should 
3rds  to  account  for  the  total 
,  the  day  that  the  PHN  was 

orting  requirements  and 
are  outlined  in  the  CHA 
ystem  Guide. 

rea  will  define  procedures 
he  data  from  each  reporting 
a  from  each  Area  will  be 
quarterly  to  the  designated 
lata  entry  point, 
iarters  requirements  can  be 
iampling  procedure  that  uses 


one  full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  There  is  an  RPMS  ANSI 
MUMPS  Generic  Activities  Reporting 
System  (GARS)  data  entry  program 
which  allows  for  records  to  be 
submitted  to  Area  for  compilation  and 
forwarded  from  Area  to  DDPS. 

2.  Record  Formats 

a.  The  CHA  record  contains  data  on 
each  discrete  activity  performed  by  a 
Public  Health  Nurse.  Each  record  is  82 
characters  in  length. 

b.  The  format  of  the  CHA  record  is 
shown  at  the  end  of  this  section. 

c.  A  sample  of  the  IHS  CHA  form  is 
included  in  Appendix  A. 

3.  Transmission  Media 

a.  The  CHA  records  are  mailed  to 
DDPS  by  UNICORP  on  nine  track 
unlabeled,  unblocked  EBCDIC  tape. 


4.  CHA  Data  Entry  System 

a.  Currently  all  data  is  entered  onto  a 
data  entry  sheet.  These  are  consolidated 
at  the  Area  level  and  transmitted  to 
UNICORP  for  data  entry. 

b.  A  MUMPS  based  Generic  Activities 
Reporting  System  is  being  developed 
which  will  allow  service  units, 
contractors  and/or  Area  Offices  to  do 
their  ovim  data  entry  and  transmit  the 
data  via  9  track  disks  or  data  cartridges 
to  the  data  center. 

Community  Health  Activity  Record 
Format 


Posi- 
tion 


1-2 


3-8. 


9-10  .. 

11-16, 

17-19 

20-21 

22-24 


Field 


Record    Code    (Always 

"141 
Area/Service  Unit/Facility 

Code. 

Position  Code 

Date  (MMDDYY)  ._ 

Convnunity 

Activity 

Primary  Purpose  Code  .. 


Required 
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3275 


Community  Health  Activity  Record 
Format— Continued 


Community  Health  Activity  Record 
Format— Continued 


Posi- 
tion 

ReM 

Required 

25 

First  Visit 

26 

Nursing  Oiagfwsts 

27-29. 

Secorxlary          Purpose 
Code 

30 

First  Visit 

31  

Nursing  Diagnosis 

32 

Time         for         Activity 
(Hour(s)). 

X 

3^-34. 

Time    tor    Activity    (Min- 
utes). 

X 

35-37. 

Number    Counseled     in 
Clinic/Number       Con- 
tacted in  Group  Ses- 
sion 

3a^3. 

Health    Record    Numtier 
(Required    for    patient 
contacts) 

44-45. 

Date  of  Birth  (Month)  

X 

46-47. 

Dale  of  Birth  (Day)  .„ 

X 

48--J9. 

Date  of  Birth  (Year) 

X 

50 

Sex 

X 

51  

Family  Status 

X 

52 

Travel  Time  (Hour(s)) 

53-64. 

Travel  Time  (Minutes) 

55-56. 

Total  Time  (Hours) 

57-58. 

Total  Time  (Minutes) 

59-60. 

Leave  Taken   (Annjjal — 
Hours) 

61-62. 

Leave  Taken  (Anrutal — 
Minutes) 

63-64  . 

Leave     Taken     (Sick- 
Hours) 

65-66. 

Leave  Taken  (Sick— Min- 
utes) 

67-68. 

Leave  Taken  (Compen- 
satory— Hours) 

69-70. 

Leave  Taken   (Compen- 
satory— Minutes) 

71-72. 

Leave  Taken  (Station- 
Hours) 

73-74. 

Leave  Taken  (Station — 
Minutes) 

75-76. 

Leave    Taken    (Other- 
Hours) 

77-78  . 

Leave    Taken    (Other- 
Minutes) 

79-80. 

Overtime          Worked— 
Hours 

Posi- 
tkjii 

FMd 

Required 

81-82. 
83-81  . 

^wrtimo    Wtortced— Min- 
utes 

Soaa  Security  Number 
(Required    for   patient 
contects). 

X 

M.  Health  Education  Resources 
Management  System  (HERMS) 

1.  Reporting  Requirements 

a.  The  Indian  Health  Service  Health 
Education  Program  developed  a  new 
data  system — the  Health  Education 
Resources  Management  System 
(HERMS)  over  three  years  ago.  "Hiis 
system  has  undergone  several  field  tests, 
and  all  data  during  these  tests  have  been 
generated  manually  by  the  Held  health 
education  staff. 

The  HERMS  includes  a  daily  record 
encounter  and  this  record  system  is 
required  for  service  unit  health 
education  staff.  This  includes  covered 
contractors. 

b.  HERMS  forms  are  due  in  the  Area 
Health  Education  Office.  SpeciHc 
collection  procedures  will  be 
determined  by  the  Area  Health 
Education  Branch  Chief  The  Area 
Office  will  collect  and  key-enter  all 
data.  The  Area  Health  Education  Office 
will  be  required  to  submit  a  quarterly 
report  to  the  field  staff  and  IHS 
Headquarters  Director  of  the  Health 
Educalion  Program. 

c.  Part  3,  Chapter  12  of  the  Indian 
Health  Service  Manual  (Health 
Education)  is  currently  being  revised 
and  will  require  the  HERMS. 

d.  The  HERMS  forms  are  to  be 
completed  during  one  sample  week  (a  7 
day  week)  per  month  in  accordance 
with  the  HERMS  reporting  week 
schedule  to  be  specified  b)'  the  IHS 
Headquarters  Director  of  the  Health 
Education  Program. 


2.  Record  Format 

a.  The  format  of  the  HERMS  form  is 
shown  at  the  end  of  this  section. 

b.  A  sample  of  the  IHS  HERMS  form 
is  included  in  Appendix  A. 

3.  Reports 

The  following  reports  will  be 
generated  from  the  Health  Education 
Resources  Management  System 
(HERMS)  to  be  provided  to 
Headquarters,  Areas,  and  service  unit/ 
tribal  health  education  personnel  as 
required. 

Reports  To  Be  Provided: 
Report  I:  Quarterly  Summary 
Report  II:  Annual  Summary 
Report  III:  Quarterly  Cost  of  Activities 

by  Provider 

4.  RPMS  MUMPS  Data  Entry  System 

There  is  an  RPMS  ANSI  MUMPS 
Generic  Activities  Reporting  Sys't  ra 
(GARS)  data  entry  program  which 
allows  for  records  to  be  submitted  to 
Area  for  compilation  and  forwarding 
from  Area  to  the  Division  of  Data 
Processing  Services. 

5.  Additional  Benefits 

This  new  data  system  will  enable  the 
IHS  and  tribal  programs  to  have  the 
ability  to  collect  and  generate  statistical 
data  to  address  the  efficiency  and 
effectiveness  of  health  education 
services,  RAM  issues  relevant  to  staff 
productivity  and  cost  benefit,  reporting 
for  Area  and  Headquarters 
requirements,  justification  and  tracking 
system  for  staffing,  etc. 

Improved  control,  communication, 
coordination,  and  up-to-date  reporting 
for  categorical  activities  for  the  Chief, 
Health  Education  Branch,  and  Chief, 
Health  Education  Section,  Indian  Health 
Service,  is  also  anticipated. 

6.  HERMS  Manual 

A  complete  instruction  manual  for  the 
HERMS  is  available  from  the  Area 
Health  Education  Ofifice. 


HERMS  Record  Reportii^  Instructions 


Position 

Fiekj 

Required 

To  Be  Determined  

la 

Area  Coding  is  to  be  numbered  according  to  the  /HS  Standard  Code  Book _ 

X 

lb 

Servico  Unt/Tribal  Program  Coding  is  to  be  numbered  according  to  the  IHS  Standard  Code 

Book. 
PROVIDER  NO.:  This  number  is  assigned  by  the  Area  Branch  Chief  _ 

X 

• 

te. 

X 

W 

FACILITY  NO.:  Assigned  In  IHS  Standard  Code  Book.  Facility  is  where  the  Health  Education 
staff  member  compleles  H.E.R.M.S.  forms. 

X 

te 

MONTH:  Enter  the  Month  tha«  reports  are  being  submitted  for  worktoad  activities.  01-12 

X 

u. 

FISCAL  YEAR.  Enter  the  last  two  digits  of  the  fecal  year 

X 

Ig 

PAGE:  Enter  the  number  of  forms  submitted  for  the  reporting  period,  example:  page  1  of  3 
pages,  page  2  of  3,  page  3  of  3 

BOKl 

£W  TIE  List  each  day's  date  

X 
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HERMS  RECORD  Reporting  Instructions— Continued 


KKI 


Field 


Required 


Box  II 


Box  III 
Box  IV 

BoxV 


Box  VI  . 
Box  VII 


Box  VIII 


Box  IX 


BoxX 


TASK  MATRIX:  The  purpose  of  this  column  is  to  identify  those  direct  services  wtwch  are  pro- 
vided in  the  course  of  health  education  activities.  Ttie  foOowing  tasks  are  to  be  utilized  in  the 
task  matrix  categories:  100  series,  Identification  of  Health  Problems  and  Needs;  200  series, 
Design  Educational  Objectives  and  Develop  Methodology;  300  series.  ImplementatkxV 
TeacNng;  400  senes,  Health  Education  Program  Evaluation;  500  series.  Support  Services; 
and  600  series,  Profess4onal  Training.  Use  one  line  per  task. 

HEALTH  EDUCATION  PROGRAM  CODES.  See  back  side  of  form— Box  III 

NUMBER  OF  PEOPLE  SERVED:  List  the  number  of  individuals  reached  in  the  appropriate 
box. 

AGE  CATEGORIES:  Only  list  for  "300"  activities 

Box  V  is  to  be  used  to  indicate  the  age  categories  of  indivkluals  reached  during  "direct  300 
level"  health  educatkjn  activities.  Select  one  age  category  that  best  represents  the  majority 
of  tt>e  group. 

7=0-2    Infant  I  ,, 

2=3-5    Pre-schod        j 

3-&-13    Elementary 

4=14-18    High  School 

5=19-25    College/Young  Adult 

6=26-55    Adult 

7=56+    Sr.  Citizen 

^All  Ages.  Mixed 

TOTAL  NUMBER  OF  PEOPLE  REACHED 

TASK/ACTIVITY  HOURS:  Box  7  is  to  be  used  to  code  the  number  of  sennce  hours  required 
for  accomplishing  ttie  health  education  activity  or  task. 

Must  be  mari(ed  for  each  activity.  Mark,  to  ttie  nearest  half  hour,  the  time  spent  in  carrying  out 
tt>e  task.  Example:  an  activity  taking  seven  hours  and  35  minutes,  code  as  07.5;  (Jve  hours 
and  12  minutes,  code  as  05.0 

TRA  VEL  TIME:  Travel  will  be  handled  as  an  activity  and  therefore  this  box  will  be  eliminated  .. 

Time  is  heavily  influenced  t)y  such  variatjies  as  distance,  climate,  number  of  Indian  commu- 
nities, etc. 

Box  8  is  to  be  used  when  travel  is  required  to  carry  out  a  health  educatkxi  activity. 

Includes  ttie  physical  act  of  moving  between  one's  usual  work  site  (office)  to  ottier  kxations 
where  client/patient  services  are  to  be  rendered  or  pedormed.  Include  ti^avel  time  for  foUow- 
up,  evaluatkm.  data  collections.  Mark  to  the  nearest  half  hour.  Example:  tiavel  time  of  2  and 
^/i  hours  wouM  be  coded  as  02.5. 

LOCATION^.  Box  9  is  to  be  used  to  kJentify  the  specific  kxation  of  the  program  and  edu- 
catkjnal  activity.  Utilize  ttie  folkjwing  kx»tion  codes  to  kJentity  the  specific  k}cation.  Use  a  k>- 
cation  code  for  each  task. 

Location  Codes  (i.e.,  settings  where  servk:es  are  being  provided) 

901  Home 

902  School  I 

903  Clinic  I 

904  Hospital 

905  ThbayComm  Blag 

906  Tribal  Worksite 

907  Recreational  Facility 

908  Street/Highway  (Roadside) 

909  Hea/f/J  Education  Office 

910  Of/ier 

COMMUNITY  CODE:  The  health  educator  is  to  identify  the  specific  community  where  ttie  serv- 
ice or  activity  was  provided.  See  the  IHS  Standard  Code  Book  for  the  specific  community 
code.  Available  from  the  Health  Educatkm  Area  Office.  See  Appendix  A-1 1 1  tor  san^jle.  pg 


Senrices  Center,  Facility  BuikJing.  Chapter  House.  Church,  etc.) 


S  Record  Task  Matrix 


Task 


HERMS  Record  Task  Matrix— 
Continued 


HERMS  Record  Task  Matrix— 
Continued 


Needs  Assessment. 

Data  Collectkxi. 

Analyze  Data. 

Summanze  Data. 

Educational  Diagnosis. 

Information  Gath6ring/0t>- 
taining  Resources. 

Devetop  Program  Ot)jec- 
tives. 

Establish  Approach  &  Se- 
quence of  Events. 


Code 

Task 

205  

206  

301  

302  

Materials    Devekspment    & 

Design. 
Put)licizing  A  Promoting. 
Staff  In-Service  Training. 
Presentation  &  Discussk>n. 

303  

Staff  Support  w/  Educatkin 
Activities. 

304  

Patient  Education. 

401  

Process  Evaluation. 

Code 

Task 

402  

Evaluation   of   Knowledge, 

Attitudes  and  Beliefs. 

403  

Outcome  Evaluatkxi. 

404  

Quality  Assurance. 

405  

Reports. 

406  

Detxiefing. 

501   

General  Program  Admin. 

502  

Special  Admin.  Assignment 

(within       Health       Edu- 

cation). 
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HERMS  Record  Task  Matrix— 
Continued 


Code 

Task 

503 

Special  Admin.  Assignment 
(outsKJe     Health     Edu- 

504 

505 

catKxi). 
Staff  Meetings. 
Maintenance  of   Resource 

Center/Audiovisual       Li- 

506 -.. 

brary. 
Clencal  Tasks. 

601  

602  

Professional  Training. 

Sert-Devetopment. 

Travel. 

forwarded  from  the  Area  to  DDPS  by 
telecommunications. 

NDPARS  Record 


NDPARS  Record— Continued 


POSitKHI 


Position 


N.  Nutrition  and  Dietetics  Program 
Activities  Reporting  System  (NDPARS) 

1.  Reporting  Requirement 

a.  A  one  line  entry  is  required  to  be 
completed  on  a  Nutrition  and  Dietetics 
Pro^^m  Activity  Reporting  System 
(NDPARS)  form  for  each  nutrition/ 
dietetics  activity.  NDPARS  forms  are  to 
be  completed  daily. 

b.  The  NDPARS  Users  Manual 
provides  complete  definitions  and 
procedures  for  completing  the  forms. 

c.  Each  nutrition/dietetics  staff 
member  completes  the  forms  and  sends 
the  forms  to  the  Area  Nutrition/Dietetics 
Branch  Chief  monthly.  The  Area  sends 
the  forms  to  Headquarters  for  entry  into 
the  computer. 

d.  Headquarters  requirements  can  be 
met  with  a  samphng  procedure  that  uses 
one  full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  There  is  an  RPMS  ANSI 
MUMPS  Generic  Activities  Reporting 
System  (GARS)  data  entry  program 
which  allows  for  records  to  the 
submitted  to  Area  for  compilation  and 
forwarding  from  Area  to  DDPS. 

2.  Record  Format 

a.  The  NDPARS  record  contains 
individual  patient  encounters  and/or 
group  encounter  information. 
Additioncdly,  the  record  contains 
program  management,  technical 
assistance,  and  training  information. 

b.  The  format  of  the  NDPARS  record 
is  shown  at  the  end  of  this  section. 

c.  A  NDPARS  form  is  included  in 
Appendix  A. 

3.  Transmission  Media 

NDPARS  records  are  mailed  to  Area 
Office  and  then  Headquarters  for  data 
entry. 

4.  RPMS  NDPARS  Data  Entry  System 

There  is  available  an  RPMS  ANSI 
MUMPS  NDPARS  data  entry  program 
which  allows  for  records  to  be  keyed 
locally,  transmitted  to  the  Area,  and 


Thisisa 
Fileman 
glot>al 
and  no 
export 
and 
merge 
pro- 
grams 
are 

available 
at  this 
tme. 


Field 


Header  Informatkm 


NAME  

service  UNIT  

DATE  

Service  Data 

NOTE:  One  line  is 
used  for  each 
sen/ice  provkled. 
All  spaces  shouW 
be  filled  in  with 
codes.  Foraddi- 
tkxial  reporting  in- 
struction consult 
the  NDPARS  User 
Manual. 

Function  Code: 

01  Clinical  Nutrition 
Sendees 

02  Hospital 
Foodservice  Sys- 
tems Management 

03  Community  Nu- 
b-ltion  Program 
Management 

04  Routine  Nutri- 
tional Care 

05  Nuti-ition  Edu- 
cation Service 

06  N4D  Program 
Coordination.  Corv 
sultation  &  Tech- 
nical Assistance 

07  N4D  Program 
Administration 

08  Corrtinung  Edu- 
cation 

09  Continuing 
Training 

10  CorxJucting  Re- 
searctvWriting  for 
Professional  put)ii- 
cation 

11  Leave 
99    Other 
PRIMARY  PUR- 
POSE CODE:. 

101  Akx>hol  Relat- 
ed 

102  Anemia 

103  CateiumCofv 
trolled 

104  Cancer 

105  Clear  UqukJ 

106  Diatwtes 

107  Dumping  Syrv 
drome 


Required 


FieM 


126 
127 
128 
129 
130 


108  Elimination 

109  Fat  Controlled 

110  FuMLjquid 

1 1 1  Gestational  Di- 
abetes 

112  Ghjten  Free 

113  HighProtetn 

114  Hypoglycemia 

115  Increased 
Fiber 

116  Lactose  Re- 
stiicted 

117  Low  caffeine 

118  Low  Residue 

119  Normal  Nutn- 
bon 

120  Potassium 
Contiolled 

121  Prenatal 

122  Purine  Re- 
stricted 

123  Renal 

124  Sodium  Corv 
trolled 

125  Tonsillectomy 
Tutje  Feeding 
Undernutrition 
Vegetation 
Weight  Control 
Other  Clinical 

Diets 
131    Other  Clincal 
Diets 

201  Consultation/ 
Technical  Assist- 
ance 

202  Administiabve/ 
Management 

203  Educational 
Matenals  Review/ 
Devek)pment 

204  Chart  Review 
and/or  Quality  As- 
surance 

205  Staff  Meetings 

206  Empk>yee  Su- 
penriskirVCounsel- 
ing 

301    Travel 
401     Not  Nutrition/ 
Dietetics  Related 
999    Other 
ENCOUNTER 
CODE:. 
First  Visit 
Folkjw-up  Visit 
Limited  Series 
Ongoing 
Other 
RECIPIENT  CODE:  . 
01    Patient 
Community 
CHR 

Health  Team 
Tribal  Staff 
Dietary  Staff 
WIC  Client 
WIC  Staff 
ComfTxx*ty 
Foods  Oient 
10    Conwnodity 
Foods  Staff 


Reouired 
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Field 


11  Headstart/ 
Daycare  Client 

12  Headstart/ 
Daycare  Staff 

13  Elderty  Nutrition 
Program  Ghent 

14  Elderly  Nutrition 
Program  Staff 

15  AJcohd/Sub- 
stance  Abuse  Pro- 
gram Staff 

16  Alcohol/Sub- 
stance Abuse  Pro- 
gram Staff 

17  Schools.  Stu- 
dent 

18  ScNx)te.  Staff 

19  Government 
Agency  Staff 

98  No  Redptent 

99  Other 
RECIPIENT  AGE 

CODE:. 

1  kitant 

2  CNkJ 
Adolescent 
AduR 
EJderly 

AH  Ages 
No  Recipient 

Type 
RECIPIENT  TYPE 

CODE:. 

1  IndMdual 

2  Group 

9    No  Recipient 

Type 
DEUVERY  SETTING 
CODE:. 

Hospital  In-Pa- 
tienl 

Clinic 

Home 

Community 

Hospital  Dtetary 
Department 

6  Public  Health  Nu- 
trition Department 

7  Admir>istrative 
9    Other 
NUMBER 

REACHED:. 

Record  actual  num- 
ber of  people 
reached 

Write  NA  if  no  per- 
sonal contacts 
were  involved 

Record  zero  (0)  for 
missed  appoint- 
ments and  meet- 
ings wtiere  no  one 
came 

SERVICE  TIME:  

Record  actual  time 
spent  in  the  activ- 
rty  (in  hours  and 
minutes) 


Required 


0.  Clinical  Laboratory  Workload 
Reporting  System 

1.  RefMsrting  Requirement 

a.  The  workload  recording  system  for 
IHS  laboratories  is  contracted  with  the 
College  of  American  Pathologists  (CAP) 
national  computerized  workload 
system.  Raw  data  are  required  to  be 
collected  monthly  by  the  individual  lab. 
CAP  or  a  similar  workload  reporting 
system  is  recommended  for  contractors. 

b.  Workload  data  and  productivity 
rates  are  computed,  comparisons  with 
other  labs  are  included,  and  the  report 
is  sent  back  to  the  individual  lab. 
Summary  reports  are  sent  by  CAP  to  IHS 
Headquarters.  Summary  workload 
reports  on  a  quarterly  basis  are  the  only 
time  requirement  of  IHS  Headquarters. 

c.  The  CAP  Instruction  Manual  for 
Computer  Assisted  Workload  Program 
describes  the  reporting  system. 

2.  Record  Formats 

a.  CAP  forms  are  tailored  for  a  speciHc 
lab.  although  the  basic  data  element 
collected  (shown  in  Figure  O-l)  are  the 
same.  Each  portion  of  the  lab  completes 
its  own  form.  If  it  is  desired  to 
electronically  generate  the  CAP  data, 
then  CAP  needs  to  be  contacted  for 
instructions. 

b.  A  sample  of  the  CAP  form  is 
included  in  App>endix  A. 

3.  Transmission  Media 

Data  is  to  be  sent  either  by  mail  or 
electronic  communication  to  the  CAP 
computer  center. 

Clinical  Laboratory  Workload 
Reporting  System 


Data  elements 


1.  Name  of  Lab 

2.  Month/Year  

3.  Procedure  Name 

4.  CAP  Code  No 

5.  Unit  Value  Per  Procedure 

6.  Lab  Section 

7.  Procedure  Designabon — IP/OP/ 
QCSTD/REP. 

8.  Number  of  Procedures  


Required 
for  cap 


From  the  above  we  qet  Total  Unit  Value, 
Worked  Productivity,  Paid  Productivity,  Com- 
parisons with  other  labs. 

How  we  use  it  For  Determinina  Staffing, 
Scheduling,  Space,  Instrumerrt  and  Equipment 
Requirements. 

P.  Urban  Indian  Health  Common 
Reporting 

1.  Reporting  Requirement 

a.  Urban  Indian  Projects  are  required 
to  collect  and  report  information  from 
patient  records  as  well  as  administrative 
and  hnancial  records.  There  is  a 


facesheet  (which  must  be  included  each 
time  any  table  is  submitted)  and  a  series 
of  8  tables  which  need  to  be  submitted 
on  a  semi-annual  or  annual  basis.  Some 
portions  of  the  tables  do  not  apply  to 
some  urban  Indian  health  programs.  The 
tables  must  be  submitted  by  all 
organizations  directly  receiving  Federal 
funds  under  title  V  of  the  1976  Indian 
Health  Care  Improvement  Act,  Public 
Law  94-437  as  amended. 

b.  The  Urban  Indian  Health  Programs 
Instruction  Manual  for  Common 
Reporting  Requirements  provides 
complete  definitions  and  procedures  for 
reporting.  Organizations  must  report  on 
their  entire  health  program  activity  even 
though  it  may  be  supported  only  in  part 
by  the  IHS  grant(s)  or  contract(s). 

c.  The  semi-annual  reporting  period 
ends  26  weeks  after  the  start  of  die  fiscal 
year  (FY)  and  the  annual  reporting 
period  ends  the  last  day  of  die  FY.  The 
rep>orts  are  due  into  the  IHS  Area  Offices 
4  weeks  after  the  end  of  the  reporting 
period.  IHS  Area  Officers  review  and 
send  reports  to  the  IHS  Headquarters 
Ofhce  5  weeks  after  the  end  of  the 
reporting  period.  The  IHS  Office 
reviews  and  sends  reports  to  the 
contractors  for  data  entry  and  to  the 
technical  assistance  contractor  6  weeks 
after  the  end  of  the  reporting  period. 

2.  Record  Formats 

a.  A  description  of  the  facesheet  and 
the  8  tables  follows. 

(1)  Face  sheet.  Identifies  the  project, 
location,  project  director,  etc. 

(2)  Table  1.  Identifies  the  user 
population  by  age  and  sex. 

(3)  Table  2.  Identifies  the  user 
population  by  type  of  provider  and  by 
Indian  versus  non-Indian  status. 

(4)  Table  3.  Collects  information  by 
health  occupational  group — also  called 
functional  cost  center  (number  of  full- 
time  equivalent  staff  and  number  of 
encounters). 

(5)  Table  4.  Provides  hospital 
inpatient  admissions  and  hospital 
inpatient  encounters  by  type  of  service 
provider. 

(6)  Table  5.  Provides  information  on 
the  adherence  to  established  treatment 
goals  for  the  provision  of  follow-up 
activities  (pap  smear,  hypertension,  and 
diabetes),  immunizations  appropriate 
for  age,  family  planning  counseling,  and 
anemia  screening. 

(7)  Table  6.  Provides  financial 
information  by  various  health  care 
functions. 

(8)  Table  7.  Provides  financial 
information  on  monies  the  urban  project 
receives  from  non-IHS  sources. 

(9)  Table  8.  Provides  information  on 
total  receipts  from  all  sources  and  total 
expenditures  for  each  project. 


Federal  Register  /  Vol.  59,  No.  13  /  Thursday,  January  20,  1994  /  Notices 


3279 


b.  Copies  of  the  face  sheet  and  the  8 
tables  are  included  in  Appendix  A. 

3.  Transmission  Media 

a.  The  face  sheet  and  tables  are  to  be 
submitted  in  hardcopy  format.  Two  (2) 
copies  are  to  be  submitted  to  the 
appropriate  Project  Officer  or  IHS  Area 
Urban  Ck>ordinator. 

Q.  Fluoridation  Reporting  Data  System 

1.  Reporting  Requirements 

a.  Fluoride  ion  analysis  records  and 
fluoridator  maintenance  and  repair 
records  for  commiuiity  water  systems 
will  be  maintained  and  submitted  for 
centralized  processing  as  described  in 
the  IHS  Fluoridation  Policy  Issuance 
dated  August  1981.  and  any  subsequent 
updates.  Each  water  system  must  bie 
identified  by  its  assigned  EPA/Sanitary 
Facility  Code  and  include  the  date  of 
the  activity.  The  general  surveillance 
procedures  are  described  in  Table  Q-1. 

b.  In  most  cases,  local  programs  will 
report  the  required  data  on  a  weekly  or 


monthly  basis  using  any  of  several 
options: 

(1)  Submission  of  completed  data 
forms  directly  to  the  IHS  Area  Office  or 
IHS  key  entry  contractor,  or 

(2)  Submission  of  formatted  records 
from  data  entered  into  local  RPMS 
database,  or 

(3)  Submission  of  formatted  records 
from  a  local  non-RPMS  database. 

The  frequency  schedule  for 
submission  of  each  type  of  fluoridation 
tracking  data  is  shown  on  Table  Q-2. 

If  the  required  data  for  water  systems 
are  maintained  in  an  Area  database,  'ihe 
data  must  be  submitted  for  central 
processing  to  the  IHS  Division  of  Data 
Processing  Services  by  the  last  day  of 
each  month. 

2.  Record  Formats 

a.  The  basic  data  elements  for 
community  fluoridation  reporting  are 
shown  at  the  end  of  this  section. 

b.  The  keytape  record  format 
specifications  for  fluoride  ion  test 


results  is  shown  at  the  end  of  this 
section  (formatted  records  can  be 
extracted  from  existing  RPMS  software). 

c.  An  example  of  the  standard  input 
form  for  reporting  the  results  of  fluoride 
ion  analysis  is  shovni  in  Appendix  A. 
The  use  of  this  form  is  not  required,  but 
is  highly  recommended  when  data  are 
not  keyed  into  a  computer  locally. 

The  form  for  adding  or  deleting  water 
systems  for  data  reporting  purposes  is 
shown  in  Appendix  A.  Use  of  this  form 
is  required  when  the  status  of  a  water 
system  is  to  be  changed. 

Table  Q-1:  Fluoridation  Surveillance 
Procedures 

1.  Control  Limits  for  Fluoridated  Water 
Systems 

The  fluoride  level  in  fluoridated  water 
systems  should  be  maintained  as  close 
to  the  recommended  concentration  as 
possible,  and  in  no  case  above  or  below 
the  ranges  noted  below. 


Recommerxled  fluoride  concentrations 

Allowable  range  of  fluoride  concentra- 
tions 

Annual  average  of  maximum  daily  air  temperatures  (OF) 

Community  (ppm) 

School  (ppm) 

Confwnunity  (ppm) 

Scix>ol(ppm) 

50.0-53.7 „ 

1.2 
1.1 
1.0 
0.9 
0.8 
0.7 

5.4 
5.0 
4.5 
4.1 
3.6 
3.2 

1.1-1.7 
1.0-1.6 
0.9-1.5 
0.8-1.4 
0.7-1.3 
0.6-12 

4.3-6.5 

53.8— &8.3 ••....»..••..•. M....» ......»M... 

58.4-63.8  ™ 

63.9-70.6  

70.7-79.2  ....„ _... 

79.3-90.5 _ 

4.0-6.0 

3.6-6.4 

L                3.3-4.9 

•^               2.9-4.3 

1.6-3.8 

2.  Sample  Collection  and  Analysis 

a.  Samples  for  analysis  should  be 
obtained  from  a  convenient  tap  on  a 
main  line  of  water  system  that  is 
representative  of  the  water  throughout 
the  system.  In  some  systems  with 
multiple  sources,  more  than  one  sample 
may  be  reouired. 

b.  Samples  for  fluoridation  analysis 
should  be  collected  and  analyzed  as 
follows: 

•  Weekly  intervals  w/split  sample 
every  fourth  week. 

•  Anytime  equipment  failure  or 
malfunction  is  suspected. 


•  Immediately  following  repair  of 
equipment. 

c  All  fluoride  monitoring  instruments 
should  have  their  measurement  results 
verified  by  split  sampling  of  the  last 
sample  collected  each  month.  The  split 
sample  should  be  analyzed  at  a 
recognized  laboratory,  preferably  an 
EPA  or  State  approved  facility. 

3.  Reporting 

a.  Analytical  Results:  Analytical 
results  of  all  samples  for  each  water 
system  should  be  recorded  on  the 
Fluoride  Analysis  Report  Form  (HSA-T) 


and  submitted  to  the  address  indicated 
on  the  form  for  data  processing. 
Normally,  this  should  be  done  by  the 
system  operator. 

Table  Q-2:  Recommended  Frequency 
Schedule  for  Submitting  Fluoridation 
Data 

Submission  of  Forms 

The  following  tabulation  indicates  the 
forms  and  submission  schedules  that  are 
required  in  order  to  develop  meaningful 
data  reports: 


Input  form 

Frequency  of  input 

Reports  generated 

Frequency  of  re- 
ports 

Prime  responst>iiity 
for  inputting  form 

Sanitary  Facility  Data  System  Form 

Annually  (data  as 

Sanitation  Facility  Data  System  Sunv 

Annually  and  upon 

Area  OEH  des- 

Parts A  &  B. 

of  Oct  1). 

mary   by  Area/SU   and  replica  of 

request 

ignee 

• 

data  input  form. 

Ruoride  Analysis  Report  Form 

At  least  weeidy  is 
recommended. 

Fluoride  Analysis  Report 

Monthly  

Person  doing  fluo- 
ride concentra- 
tion analysis. 

Fluoride  System  Add^Delete  Form 

As  Fluoridators  are 

No   specific    report — system   win   be 

N/A 

Area  OEH  Fluori- 

added to  or  de- 

added/deleted   from    the    Fluoride 

dation  coordina- 

leted from  com- 

Analysis  Report  or  M&R  Report  as 

tor. 

nrHjnity  water 

appropriate. 

system. 
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■Y  Water  Fluoridation 
Reporting 

joride  Test  Results] 


1  element 

Required 

code 

ting  test  

strument  „ 

«utt  

X 
X 
X 

X 

FLUORIDBTEST  RESULTS  RECORD 
LAYOUT: 

DENTAL  FLUORIDE  RECORD  FORMATS 

RECORD:  DENTAL  FLUORIDE 
SURVEILLANCE  KEYTAPE 
TRANSACTION 

RECORD  LENGTH:  128 
RECORD  FORM:  FDC-BLK 
BLKSIZE:  2560 


BLKFACT:  20 

OUTPUT  SOURCE:  FROM 

KEYTAPEING 
MEDL\:  MAGTAPE 
INTERNAL  NAME:  N/A 
DATA  SET  NAME:  UNLABLED 
INPUT  SOURCE:  TO  MRSDENQO 
MEDL\:  MAGTAPE 
INTERNAL  NAME:  MRSTAPE 
DATA  SET  NAME:  UNLABLED 


Leng 

Field  name 

Contents 

2 

3 
9 

RECORD  CODE  „„ „ 

"21". 

REPORT  DATi""!!!!!!!!!!!!!!!!"!!!!!!!!!!!"!!Z"!Z"""™!!!!"!!!!! 

BLANK. 

DATE  SAMPLES  TAKEN— MMDDYY. 

INSTRUMENT  USED  #1   

EPA  SANITARY  FACILITY  CODE  #1  

TEST  RESULTS  IN  PPM  #1  

"C".  "1",  "S".  "T"  OR  "X". 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL. 

INSTRUMENT  USED  #2  

EPA  SANITARY  FACILITY  CODE  #2  

TEST  RESULTS  IN  PPM  #2  

"C".  "1".  "S".  "T"  OR  "X". 

vaud  epa-sfc  (system)  code, 
numerk:  with  i  assumed  decimal 

INSTRUMENT  USED  #3  

EPA  SANITARY  FACILITY  CODE  #3 

"C-,  -1",  "S".  "T"  OR  "X". 
valid  EPA-SFC  (SYSTEM)  CODE. 
NUMERK;  with  1  ASSUMED  DECIMAL 
"C".  "1".  "S".  T  OR  -X". 

valid  epa-sfc  (system)  code, 
numerk:  with  i  assumed  decimal 

-C-.  "1".  "S".  "T"  OR  "X-. 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C",  "r.  "S".  "T-  OR  -X". 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C"  "1"  "S"  "T"  OR  "X" 

TEST  RESULTS  IN  PPM  #3  „ 

INSTRUMENT  USED  #4  „ 

EPA  SANITARY  FACILITY  CODE  #4  

TEST  RESULTS  IN  PPM  #4  

INSTRUMENT  USED  #5  „ 

EPA  SANITARY  FACILITY  CODE  #5 

TEST  RESULTS  IN  PPM  #5  

INSTRUMENT  USED  #6  

EPA  SANITARY  FACILITY  CODE  «6 

TEST  RESULTS  IN  PPM  #6  „„ 

INSTRUMENT  USED  #7  

EPA  SANITARY  FACILITY  CODE  #7  „.. 

TEST  RESULTS  IN  PPM  #7  

VAUD  EPA-SFC  (SYSTEM)  CODE. 
NUMERIC  WITH  1  ASSUMED  DECIMAL 

INSTRUMENT  USED  #8  „ „ 

"C",  "1"  "S"  "T"  OR  "X" 

EPA  SANITARY  FACIUTY  CODE  «8  

TEST  RESULTS  IN  PPM  #8  

VAUD  EPA-SFC  (SYSTEM)  CODE. 
NUMERIC  WITH  1  ASSUMED  DECIMAL 

INSTRUMENT  USED  #9  „ _ 

EPA  SANITARY  FACILITY  CODE  «9 

TEST  RESULTS  IN  PPM  «9  

INSTRUMENT  USED  #10  _ 

EPA  SANITARY  FACIUTY  CODE  #10            

TEST  RESULTS  IN  PPM  #10  

ANALYST  I.D 

"C".  "1".  "S".  -r  OR  -X". 

VAUD  EPA-SFC  (SYSTEM)  CODE. 

NUMERK;  WITH  1  ASSUMED  DECIMAL 

"C".  "r,  "S".  "I"OR"X". 

VAUD  EPA-SFC  (SYSTEM)  CODE. 

NUMERKD  WITH  1  ASSUMED  DECIMAL 

ALPHA  NUMERIC. 

1 12. 1993. 
oln. 


>82  Filed  1-19-93;  8:45  am) 
W-14-M 


Thursday 
January  20,  1994 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

NOFA  for  Federally  Assisted  Low  Income 
Housing  Drug  Elimination  Grants — FY- 
1994;  Notice 
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lEffT  OF  HOUSING  AND 
EVELOPMENT 

he  Assistant  Secretary  for 
■ederal  Housing 

oner 

N-94-3696;  FR-a576-N-01] 

Federally  Assisted  Low 
•using  Drug  Elimination 
Y-1994 

nice  of  the  Assistant 

or  Housing-Federal  Housing 

mer,  HUD. 

tice  of  Funding  Availability 

r  Fiscal  Year  (FY)  1994. 

rhis  NOFA  announces  HUD's 
nding  of  $12,306,000  for 
Assisted  Low  Income  Housing 
nation  Grants. 

s  NOFA  does  not  apply  to  the 
liable  under  the  statute  for  Public 
-lousing.) 

•dy  of  this  document  is 
n  concerning  the  purpose  of 
applicant  eligibility, 
mounts,  selection  criteria, 
jquirements,  management, 
ation  processing,  including 
)ly,  how  selections  will  be 
how  applicants  will  be 
results. 

applications  will  be  accepted 
.  (local  time)  by  the  HUD 
iffice  on  March  7. 1994.  This 
1  deadline  is  Tirm  as  to  date 
In  the  interest  of  fairness  to 
ing  applicants,  the 
it  will  treat  as  ineligible  for 
ion  any  application  that  is 
^er  the  deadline.  Applicants 
B  this  practice  into  account 
jarly  submission  of  their 

0  avoid  any  risk  of  loss  of 
srought  about  by 

ted  delays  or  other  deUvery- 

blems.  A  "FAX"  will  not  " 

delivery. 

iC  (a)  Application  Form.  An 

J  form  may  be  obtained  from 

egional  Office  having 

1  over  the  location  of  the 
)roject.  The  Regional  Office 
ilable  to  provide  technical 
on  the  preparation  of 

IS  during  the  application 

ication  Submission. 

ns  (original  and  one  copy) 

ceived  by  the  deadline  at  the 

8  HUD  Regional  Office  with 

a  over  the  applicant  project, 

Director  of  Housing 

nt.  It  is  not  sufficient  for  the 

1  to  bear  a  postage  date  within 

;sion  time  period. 


Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  will  not  be 
considered. 

FOfl  FURTHER  INFORMATION  CONTACT:  For . 
application  material  £md  project-specific 
guidance,  please  contact  the  Office  of 
the  Director  of  Housing  in  the  HUD 
Regional  Office  having  jurisdiction  over 
the  project(s)  in  question.  These  are 
listed  as  follows: 

Region  I.  Boston.  Kenneth  Salk  (617)  565- 

5101. 
Region  II.  New  York.  Edwin  Sprenger. 

(212)264-4771. 
Region  III.  Philadelphia.  Sidney  Severe. 

(215)  597-2645. 
Region  IV.  Atlanta.  Kenneth  Williams. 

(404)331-4127. 
Region  V.  Chicago.  Michael  Kulick.  (312) 

353-6950. 
Region  VI.  Fort  Worth.  Robert  Creech.  (817) 

885-5531. 
Region  VII.  Gary  Hayes.  (913)  236-3812. 
Region  VIII,  Denver.  Ronald  Bailey.  (303) 

844-4959. 
Region  IX.  San  Francisco.  Keith  Axtell, 

(415)  556-0796. 
Region  X,  Seattle.  Diana  Goodwin  Shavey. 

(206)  553-4373. 

Policy  questions  of  a  general  nature 
may  be  referred  to  Lessley  Wiles.  Office 
of  Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  room  6166,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 
Telephone  (202)  708-0216.  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPt.EMENTARV  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2502- 
0476. 

/.  Purpose  and  Substantive  Description 

(a)  Authority 

These  grants  are  authorized  under 
Chapter  2.  Subtitle  C,  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et seq),  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA),  approved 
November  28. 1990,  Pub.  L.  101-625. 
and  Section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L  102-550, 
approved  October  28, 1992). 

(b)  Allocation  Amounts 

(1)  Federal  fiscal  year  1994  funding. 
The  amount  available  for  funding  under 
this  NOFA  is  $12,306,000.  Section  581 


of  NAHA  expanded  the  Drug 
Elimination  Program  to  include 
federally  assisted,  low-income  housing. 
The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1994,  (approved 
October  28,  1993,  Pub.  L.  103-124),  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  and  made 
not  more  than  $13,250,000  of  the  total 
Drug  Elimination  Program  appropriation 
available  for  federally  assisted,  low- 
income  housing.  Of  the  total  $265 
million  appropriated.  $233,814,000  will 
fund  the  Public  and  Indian  Housing 
Drug  Elimination  Program;  $13,250,000 
will  fund  the  Youth  Sports  Program;  $5 
million  will  fund  drug  elimination 
technical  assistance  and  training;  and 
$630,000  will  fund  drug  information 
clearinghouse  services.  The  remaining 
$12,306,000  is  being  made  available 
under  this  NOFA. 

HUD  is  distributing  grant  funds  under 
this  NOFA  to  each  of  its  10  Regional 
Offices  on  the  basis  of  a  formula 
allocation.  This  formula  allocation  is 
based  upon  the  relationship  of  the 
numtier  of  eligible  federally  assisted 
low-income  housing  units  per  Region 
and  the  level  of  drug-related  crime 
within  each  Region,  based  on  statistics 
compiled  by  the  U.S.  Department  of 
Justice,  Federal  Bureau  of  Investigation 
("Uniform  Crime  Reports  for  Drug 
Abuse  Violations — 1990"). 

(2)  Maximum  grant  award  amounts. 
The  maximum  grant  award  amount  is 
limited  to  $175,000  per  project. 

(3)  Reallocation.  Any  grant  funds 
under  this  NOFA  that  are  allocated  to  a 
Region,  but  that  are  not  reserved  for 
grantees,  must  be  released  to  HUD 
Headquarters  for  reallocation.  HUD 
reserves  the  right  to  fund  portions  of  full 
applications.  If  the  Regional  Office 
determines  that  an  application  cannot 
be  partially  funded  and  there  are 
insufficient  funds  to  fund  the 
application  fully,  any  remaining  funds 
after  all  o'her  applications  have  been 
selected  will  be  released  to  HUD 
Headquarters  for  reallocation.  Amounts 
that  may  become  available  due  to 
deobligation  will  also  be  reallocated  to 
Headquarters. 

All  reallocated  funds  will  be  awarded 
on  a  nationwide  basis  in  the  following 
manner:  HUD  Regional  Offices  will  ■ 
submit  to  Headquarters  the  applications 
that  would  have  been  funded  had  there 
been  sufficient  funds  in  the  Regional 
allocation  to  do  so.  Headquarters  will 
select  applications  from  those  submitted 
by  the  Regional  Offices,  using  the 
ranking  factors  identified  in  section 
I.(d),  below,  of  this  NOFA,  and  make 
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awards  from  any  available  reallocated 
funds. 

(4)  Reduction  of  requested  grant 
amounts.  HUD  may  award  an  amoimt 
less  than  requested  where: 

(i)  HUD  determines  the  amoiuit 
requested  for  an  eUgible  activity  is 
unreasonable; 

(ii)  Insufficient  amounts  remain  imder 
the  allocation  to  fund  the  full  amoimt 
requested  by  the  applicant  and  HUD 
determines  that  partial  funding  is  a 
viable  option: 

(iii)  HUD  determines  that  some 
elements  of  the  proposed  plan  are 
suitable  for  funding  and  others  are  not; 
or 

(iv)  For  any  other  reason  where  good 
cause  exists. 

(5)  Distnbution  of  funds.  HUD  is 
distributing  grant  funds  under  this 
NOFA  to  its  10  Regional  Offices,  in 
accordance  with  the  following  schedule: 


HUD  region 

AHocatxm 

Region  1  „.,...^...^......^„.. 

Region  II  „ 

Region  III  

Region  IV 

Region  V 

Region  VI 

Region  VII 

Region  VIII 

Region  IX 

Region  X 

S627.600 

$922,900 

$1,501,300 

$2,498,100 

$3,002,600 

$1,218,200 

$590,600 

5295,300 

$1,427,900 

$221,500 

Total  

$12,306,000 

(c)  EUgibiUty 

Following  is  a  listing  of  eligible 
activities,  ineligible  activities,  eligible 
applicants,  and  general  grant 
requirements  under  this  NOFA: 

(1)  Eligible  activities.  Please  note  that 
the  maximum  term  of  the  grant  is  1 2 
months. 

It  is  the  goal  and  intent  of  the 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grant  Program  to 
foster  a  sense  of  community  in  deaUng 
with  the  issues  of  drug-related  criminal 
activity.  Programs  which  foster 
interrelationships  between  the  tenants, 
the  housing  owner  and  management,  the 
local  law  enforcement  agencies,  and 
other  community  groups  impacting  on 
the  housing  are  greatly  desired  and 
encouraged.  Tenant  participation  in  the 
determination  of  programs  and  activities 
to  be  undertaken  is  critical  to  the 
success  of  all  aspects  of  the  program. 
Working  jointly  with  community 
groups,  the  neighborhood  law 
enforcement  precinct,  tenants  of 
adjacent  properties  and  the  community 
as  a  whole  can  enhance  and  magnify  the 
effect  of  specific  program  activities  and 
should  be  the  goal  of  all  appUcants. 

(i)  Physical  improvements  to  enhance 
security.  Physical  improvements  that 


are  specifically  designed  to  enhance 
security  are  eligible  for  funding  under 
this  program.  The  improvements  may 
include  [but  are  not  limited  to)  systems 
designed  to  limit  building  access  to 
project  residents,  the  installation  of 
barriers.  Ughting  systems,  fences,  bolts, 
locks;  the  landscaping  or 
reconfiguration  of  common  areas  to 
discourage  drug-related  crime;  and  other 
physical  improvements  designed  to 
enhance  security  and  discourage  drug- 
related  activities.  In  particular,  the 
Qppartment  is  seeking  plans  that 
provide  successful,  proven  and  cost 
effective  drug  crime  deterrents  designed 
to  address  the  realities  of  low-income 
assisted  housing  environments.  All 
physical  improvements  must  also  be 
accessible  to  persons  with  disabilities. 
For  example,  some  types  of  locks, 
buzzer  systems,  etc.,  are  not  accessible 
to  persons  with  limited  strength, 
mobility,  or  to  persons  who  are  hearing 
impjiired.  All  physical  improvements 
must  meet  the  accessibiUty 
requirements  of  24  CFR  part  8. 

(ii)  Programs  to  reduce  the  use  of 
drugs.  Programs  designed  to  reduce  the 
use  of  drugs  in  and  around  federally- 
assisted  low-income  housing  projects 
including  drug-abuse  prevention, 
intervention,  referral,  and  treatment 
programs  are  eligible  for  funding  under 
this  program.  The  program  should 
faciUtate  drug  prevention,  intervention 
and  treatment  efforts,  to  include 
outreach  to  commimity  resources  and 
youth  activities,  and  facilitate  bringing 
these  resources  onto  the  premises,  or 
provide  resident  referrals  to  treatment 
programs  or  transportation  to  out- 
patient treatment  programs  away  firom 
the  premises.  Funding  is  permitted  for 
reasonable,  necessary  and  justified 
leasing  of  vehicles  for  resident  youth 
and  adult  education  and  training 
activities  directly,  related  to  "Programs 
to  reduce  the  use  of  drugs"  under  this 
section.  Alcohol-related  activities/ 
programs  are  not  ehgible  for  funding 
under  this  NOFA. 

(A)  Drug  Prevention.  Drug  prevention 
programs  that  will  be  considered  for 
funding  under  this  NOFA  must  provide 
a  comprehensive  drug  prevention 
approach  for  residents  that  will  address 
the  individual  resident  and  his  or  her 
relationship  to  family,  peers,  and  the 
community.  Prevention  programs  must 
include  activities  designed  to  identify 
and  change  the  factors  present  in 
federally  assisted  low-income  housing 
that  lead  to  drug-related  problems,  and 
thereby  lower  the  risk  of  drug  usage. 
Many  components  of  a  comprehensive 
approach,  such  as  refusal  and  restraint 
skills  training  programs  or  drug-related 
family  counseling,  may  already  be 


available  in  the  community  of  the 
apphcant's  housing  projects,  and  the 
appUcant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  Activities  that  should  be 
included  in  these  programs  are: 

(1)  Drug  Education  Opportimities  for 
residents.  The  causes  and  effects  of 
illegal  drug  usage  must  be  discussed  in 
a  formal  setting  to  provide  both  young 
people  and  adults  the  working 
knowledge  and  skills  they  need  to  make 
informed  decisions  to  confront  the 
potential  and  immediate  dangers  of 
illegal  drugs.  Grantees  may  contract  (in 
accordance  with  24  CFR  part  85.36) 
with  drug  education  professionals  to 
provide  appropriate  training  or 
workshops.  The  drug  education 
professionals  contracted  to  provide 
these  services  shall  be  required  to  base 
their  services  upon  the  program  plan  of 
the  grantee.  These  educational 
opportunities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  residents. 

(2)  Family  and  Other  Support 
Services.  Drug  prevention  programs 
must  demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
education  information,  to  foster 
effective  parenting  skills,  and  to  provide 
referrals  for  treatment  and  other 
available  support  services  in  the  project 
or  the  community  for  federally-assisted 
low-income  housing  families. 

(3)  Youth  Services.  Drug  prevention 
programs  must  demonstrate  that  they 
have  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups 
must  be  coordinated  by  adults  with  the 
active  participation  of  youth  to  organize 
youth  leadership,  sports,  recreational, 
cultural  and  other  activities  involving 
housing  youth.  The  dissemination  of 
drug  education  information,  the 
development  of  peer  leadership  skills 
and  other  drug  prevention  activities 
must  be  a  component  of  youth  services. 
Activities  or  services  funded  under  this 
program  may  not  also  be  funded  under 
the  Youth  Sports  Program. 

[4]  Economic/Educational 
Opportunities  for  residents  and  youth. 
Drug  prevention  programs  should 
demonstrate  a  capacity  to  provide 
residents  the  opportunity  for  referral  to 
established  higher  education  or 
vocational  institutions  with  the  goal  of 
developing  or  building  on  the  residents' 
skills  to  pursue  educational,  vocational 
and  economic  goals.  The  program  must 
also  demonstrate  the  ability  to  provide 
residents  the  opportunity  to  interact 
with  private  sector  businesses  in  their 
immediate  community  for  the  same 
desired  goals.  * 
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program  coordination  responsibilities 
whether: 

(A)  The  drug  treatment  provider(s) 
has  provided  drug  treatment  services  to 
similar  populations,  identified  in  the 
application,  for  two  prior  years;  and 

[B]  The  drug  treatment  proposal  is 
consistent  widi  the  State  treatment  plan 
and  the  treatment  service  meets  all  State 
licensing  requirements. 

(vj)  Funding  is  not  permitted  for 
treatment  of  residents  at  any  in-patient 
medical  treatment  programs/facilities. 

[vii]  Funding  is  not  permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  tissues  of  a 
patient. 

[viii]  Funding  is  not  permitted  for 
maintenance  drug  programs. 
Maintenance  drugs  are  medications  that 
are  prescribed  regularly  for  a  long 
period  of  supportive  therapy  (e.g. 
methadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 

(iii)  Resident  Councils  (RCs). 
Providing  funding  to  resident  councils 
to  strengthen  their  role  in  developing 
programs  of  eligible  activities  involving 
site  residents  is  eligible  for  funding 
under  this  program. 

(2)  Ineligible  activities.  Funding  is  not 
permitted  for  any  activities  listed  below: 

(i)  Any  activity  or  improvement  that 
is  normally  funded  bom  project 
operating  revenues  for  routine 
maintenance  or  repairs,  or  those 
activities  or  improvements  that  may  be 
funded  through  reasonable  and 
affordable  rent  increases; 

(ii)  The  acquisition  of  real  property  or 
physical  improvements  that  involve  the 
demoUtion  of  any  units  in  the  project  or 
displacement  of  tenants. 

(iii)  Costs  incurred  prior  to  the 
effective  date  of  the  grant  agreement, 
including,  but  not  limited  to,  consultant 
fees  for  surveys  related  to  the 
application  or  its  preparation; 

(iv)  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services; 

(v)  Tne  employment  of  one  or  more 
individuals — 

(A)  to  investigate  drug- related  crime 
on  or  about  the  real  property  comprising 
any  federally-assisted  low-income 
project;  and 

(B)  to  provide  evidence  relating  to 
such  crime  in  any  administrative  or 
judicial  proceeding;  and 

(vi)  The  provision  of  training, 
communications  equipment  and  other 
related  equipment  for  use  by  voluntary 
tenant  patrols  acting  in  cooperation 
with  local  law  enforcement  officials. 

(3)  Eligible  Applicants.  The  applicant 
must  be  the  owner  of  a  federally  assisted 
low-income  housing  project  under: 


(i)  Section  221(d)(3),  section  221(d)(4) 
or  236  of  the  National  Housing  Act. 
(Note  however,  section  221(d)(4)  and 
section  221(d)(3)  market  rate  projects 
without  project-based  assistance 
contracts  are  not  considered  federally 
assisted  low-income  housing.  Therefore, 
section  221(d)(4)  and  section  221(d)(3) 
market  rate  projects  with  tenant-based 
assistance  contracts  are  not  considered 
federally  assisted  low-income  housing 
and  are  not  eligible  for  funding.) 

(ii)  Section  101  of  the  Housing  and 
Urban  Development  Act  of  1965,  or 

(iii)  Section  8  of  the  United  States 
Housing  Act  of  1937. 

(4)  General  Grant  Requirements.  The 
following  requirements  apply  to  all 
activities,  programs,  or  functions  used 
to  plan,  budget  and  evaluate  the  work 
funded  under  this  program. 

(i)  After  applications  have  been 
ranked  and  selected,  HUD  and  the 
applicant  shall  enter  into  a  grant 
agreement  setting  forth  the  amoimt  of 
the  grant,  the  physical  improvements  or 
other  ehgible  activities  to  be 
undertaken,  financial  controls,  and 
special  conditions,  including  sanctions 
for  violation  of  the  agreement. 

(ii)  The  policies,  guidelines  and 
requirements  of  this  NOFA,  48  CFR  part 
31,  other  applicable  OMB  cost 
principles,  HUD  program  regulations, 
HUD  Handbooks,  and  the  terms  of 
grant/special  conditions  and  subgrant 
agreements  apply  to  the  acc^tance  and 
use  of  assistance  by  grantees  and  will  be 
followed  in  determining  the 
reasonableness  and  allocabiUty  of  costs. 
All  costs  must  be  reasonable  and 
necessary. 

(iii)  The  term  of  funded  activities  may 
not  exceed  12  months. 

(iv)  Owners  must  ensure  that  any 
funds  received  under  this  program  are 
not  commingled  with  other  HUD  or 
project  operating  funds. 

(v)  To  avoid  duplicate  funding  owners 
must  establish  controls  to  assure  that 
any  funds  from  other  sources,  such  as 
Reserve  for  Replacement,  Rent 
Increases,  etc.,  are  not  used  to  fund  the 
physical  improvements  to  be 
undertaken  under  this  program. 

(vi)  Employment  preference.  A 
grantee  under  this  program  shall  give 
preference  to  the  employment  of 
residents,  and  comply  with  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  and  24  CFR  Part  135,  to 
carry  out  any  of  the  eligible  activities 
under  this  part,  so  long  as  such 
residents  have  comparable 
qualifications  and  training  as  non- 
housing  resident  applicants. 

(vii)  Termination  of  funding.  HUD 
may  terminate  funding  if  the  grantee 
fails  to  undertake  the  approved  program 
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activities  on  a  timely  basis  in 
accordance  with  the  grant  agreonent; 
adhere  to  grant  agreement  requirements 
or  special  conditions;  or  submit  timely 
and  accurate  reports, 
(viii)  Subgrants  (subcontracting). 

(A)  A  grantee  may  directly  unoertake 
any  of  the  eligible  activities  under  this 
NOFA  or  it  may  contract  with  a 
qualified  third  party,  including 
incorporated  Resident  Councils  (RCs). 
Resident  groups  that  are  not 
incorporated  RCs  may  share  with  the 
grantee  in  the  implementation  of  the 
program,  but  may  not  receive  funds  as 
subgrantees. 

(B)  Subgrants  or  cash  contributions  to 
incorporated  RCs  may  be  made  only 
under  a  written  agreement  executed 
between  the  grantee  and  the  RC  The 
agreement  must  include  a  program 
budget  that  is  acceptable  to  the  grantee, 
and  that  is  otherwise  consistent  writh  the 
grant  application  budget.  The  agreement 
must  obligate  the  incorporated  RC  to 
permit  the  grantee  to  inspect  and  audit 
the  RC  financial  records  related  to  the 
agreement,  and  to  account  to  the  grantee 
on  the  use  of  grant  funds,  and  on  the 
implementation  of  program  activities.  In 
addition,  the  agreement  must  describe 
the  nature  of  the  activities  to  be 
undertaken  by  the  subgrantee,  and  the 
scope  of  the  subgrantee's  authority,  and 
the  amount  of  insurance  to  be  obtained 
by  the  grantee  and  the  subgrantee  to 
protect  their  respective  interests. 

(C)  The  grantee  shall  be  responsible 
for  monitoring,  and  for  providing 
technical  assistance  to,  any  subgrantee 
to  ensure  compliance  with  HUD 
program  requirements,  including  OMB 
Circular  Nos.  A-110  and  A-122,  which 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations.  The  procurement 
requirements  of  Attachment  O  of 
Circular  A-110  apply  to  RCs.  The 
grantee  must  also  ensure  that 
subgrantees  have  appropriate  insurance 
liabiUty  coverage. 

(d)  Selection  Criteria  and  Ranking 
Factors 

HUD  will  review  each  appUcation  to 
determine  that  it  meets  the  requirements 
of  this  NOFA  and  to  assign  points  in 
accordance  with  the  selection  criteria.  A 
total  of  200  points  is  the  maximum 
score  available  under  the  selection 
criteria.  An  application  must  receive  a 
score  of  at  least  131  points  out  of  the 
maximum  of  200  points  that  may  be 
awarded  under  this  competition  to  be 
eligible  for  funding.  After  assigning 
points  to  each  application,  HUD  will 
rank  the  applications  in  order  by 
Region.  HUD  will  select  the  highest 
ranking  applications  whose  eligible 


activities  can  be  fully  funded  within 
each  Region.  Grants  under  this  program 
are  categorically  excluded  firom  review 
under  the  National  Eaviroiunental 
Pohcy  Act  of  1969  (NEPA)  (42  U.S.C 
4321).  However,  prior  to  the  award  of 
grant  funds  under  the  [vogram,  HUD 
will  perform  an  environmental  review 
to  the  extent  required  under  the 
provisions  of  24  CFR  S0.4.  Each 
apphcation  submitted  will  be  evaluated 
on  the  basis  of  the  following  selection 
criteria: 

(1)  The  quality  of  the  plan  to  addiess 
the  problem  (maxiimmi  points:  70). 

In  assessing  this  criterion.  HUD  will 
consider  the  k^Iowing  factors: 

(i)  The  quality  of  the  appUcant's  plan 
to  address  the  drug-related  crime 
problem,  and  the  problems  associated 
with  drug-related  crime,  in  the  projects 
proposed  for  funding,  and  how  well  the 
activities  proposed  for  funding  fit  in 
with  the  plan,  (points:  20) 

(ii)  The  anticipated  effectiveness  of 
the  plan  and  the  proposed  activities  in 
reducing  or  eliminating  drug  related 
crime  problems  over  an  extended 
period.  (p>oints:  20) 

(iii)  How  the  activities  identified  in 
the  plan  will  affect  and  address  the 
problem  of  drug  related  crime  in 
adjacent  propeities.  (noints:  20) 

(iii)  Evidence  that  the  proposed 
activities  have  been  found  successful  in 
similar  circiunstances  in  terms  of 
controlling  drug-related  crime,  (points: 
10) 

(2)  The  support  of  local  government/ 
law  enforcement  agencies.  (Maximum 
Points:  20). 

In  assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  Evidence  that  the  project  owner 
has  sought  assistance  in  deterring  drug- 
related  crime  problems  and  the  extent  to 
which  the  owner  has  participated  in 
programs  that  are  available  from  local 
governments  or  law  enforcement 
agencies;  (points:  10)  arul 

(ii)  The  level  of  support  by  the  local 
government  or  law  enforcement  agency 
for  the  applicant's  proposed  activities, 
(points:  10 ) 

(3)  The  extent  of  the  drug-related 
crime  problem  in  the  housing  project 
proposed  for  assistance  (maximum 
points:  70). 

In  assessing  this  criterion,  HUD  will 
consider  the  degree  of  severity  of  the 
drug-related  crime  problem  in  the 
project  proposed  for  funding,  as 
demonstrated  by  the  information 
required  to  be  submitted  under  section 
m.(h)ofthisNOFA. 

(4)  The  support  of  residents  in 
planning  and  implementing  the 
proposed  activities  (maximum  points: 
20). 


In  assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  Evidence  that  comments  and 
suggestions  have  been  sought  from 
residents  to  the  proposed  plan  for  this 
program  and  evidence  that  the  owner 
carefully  considered  the  comments  of 
residents  and  incorporated  their 
suggestions  in  the  plan,  when  practical, 
(points:  10) 

(ii)  Evidence  of  resident  support  for 
the  pro{>osed  plan,  (points:  10) 

(5)  Capacity  of  ovimer  and 
management  to  undertake  the  proposed 
activities:  (maximum  points:  20). 

In  assessing  this  criterion,  HUD  will 
consider  the  following: 

(i)  The  most  recent  Management 
Review  completed  by  the  HUD  Office. 

(Note:  The  HUD  FiaUl  Offic*  will  cooduct 
another  managenient  review  after  apftlicabaa 
submission  if  the  most  reoeDt  maoagement 
review  U  more  than  nine  months  old), 
(points:  10) 

(ii)  Submission  of  evidence  that 
project  owners  have  initiated  other 
efforts  to  reduce  drug-related  crime  by 
working  vrith  tenant/law  enforcement 
groups  (e.g.  establishment  of  'Tenant 
Watches"  or  similar  efforts),  (points:  5) 

(iii)  Submission  of  evidence  that 
project  management  carefully  screens 
applicants  for  units  and  takes 
appropriate  steps  to  deal  with  known  or 
suspected  tenants  exhibiting  drug- 
related  criminal  behavior,  (points:  5) 

//.  Application  Process 

(a)  Apphcation  Form 

An  apphcation  form  may  be  obtained 
from  the  HUD  Field  Office  having 
jurisdiction  over  the  location  of  the 
appUcant  project.  The  Field  Office  will 
be  available  to  provide  technical 
assistance  on  the  prepafatioa  of 
applications  during  the  application 
period. 

(b)  Apphcation  Submission 

A  separate  application  must  be 
submitted  for  each  project.  An 
apphcation  (origuoal  and  one  copy) 
must  be  received  by  the  deadline  at  the 
appropriate  HUD  Regional  Office  with 
jurisdiction  over  the  apphcant  project. 
Attention:  Director  of  Housing.  It  is  not 
sufficient  for  the  apphcation  to  bear  a 
postage  date  within  the  submission  time 
period.  Applications  submitted  by 
facsimile  ("FAX")  are  not  acceptable 
and  will  not  be  considered. 
Applications  received  after  the  deadline 
will  not  be  considered.  No  applications 
will  be  accepted  after  4  p.m.  (local  time) 
for  the  Regional  Office  on  March  7, 
1994.  This  apphcation  deadhne  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
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eliminate  the  drug-related  crime 
problems  of  the  project. 

(e)  A  description  of  the  procedure 
used  to  involve  residents  in  the 
development  of  the  plan  and  written 
summaries  of  any  comments  and 
suggestions  received  from  residents  on 
the  proposed  plan,  along  with  evidence 
that  the  owner  carefully  considered  the 
comments  of  residents  and  incorporated 
their  suggestions  in  the  plan,  when 
practical. 

(fl  A  description  of  the  support  of 
residents  for  the  proposed  activities  and 
their  wiUingness  to  assist  the  owner  in 
implementing  the  plan.  Letters  of 
support  from  tenants  may  be  used. 

Ig)  A  copy  of  the  most  recent 
management  review  performed  by  HUD 
and  evidence  supporting  the  capacity  of 
the  owner  and  management  to 
undertake  the  proposed  activities. 

(h)  Detailed  information,  such  as  local 
government  and  police  reports, 
evidencing  the  degree  of  drug-related 
crime  in  the  project  and  adjacent 
properties  to  demonstrate  the  degree  of 
severity  of  the  drug-related  crime 
problem.  This  information  may  consist 
of: 

(1)  Objective  data.  The  best  available 
objective  data  on  the  nature,  source,  and 
extent  of  the  problem  of  drug-related 
crime,  and  the  problems  associated  with 
drug-related  crime.  These  data  may 
include  (but  not  necessarily  be  limited 
to)  crime  statistics  &t)m  Federal.  State, 
tribal  or  local  law  enforcement  agencies, 
or  information  from  the  applicant's 
records  on  the  types  and  sources  of 
drug-related  crime  in  the  project 
proposed  for  assistance;  descriptive  data 
as  to  the  types  of  offenders  committing 
drug-related  crime  in  the  applicant's 
project  (e.g..  age,  residence,  etc.);  the 
number  of  lease  terminations  or 
evictions  for  drug-related  criminal 
activity;  the  number  of  emergency  room 
admissions  for  drug  use  or  drug-related 
crime;  the  number  of  police  calls  for 
drug-related  criminal  activity;  the 
number  of  residents  placed  in  treatment 
for  substance  abuse;  and  the  school 
drop-out  rate  and  level  of  absenteeism 
for  youth.  If  crime  statistics  are  not 
available  at  the  project  or  precinct  level, 
the  applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  the  owner's  records  or  those  of 
private  groups  that  collect  such  data. 
The  crime  statistics  should  be  reported 
both  in  real  numbers,  and  as  a 
percentage  of  the  residents  in  each 
project  (e.g.,  20  arrests  for  distribution 
of  heroin  in  a  project  with  100  residents 
reflects  a  20%  occurrence  rate).  The 
data  should  cover  the  past  three-year 
period  and,  to  the  extent  feasible, 
should  indicate  whether  these  data 


reflect  a  percentage  increase  or  decrease 
in  drug-related  crime  over  the  past 
several  years.  Applicants  must  address 
in  their  assessment  how  these  crimes 
have  affected  the  project,  and  how  the 
applicant's  overall  plan  and  strategy  is 
specifically  tailored  to  address  these 
drug-related  crime  problems. 

(2)  Other  data  on  the  extent  of  drug- 
related  crime.  To  the  extent  that 
objective  data  as  described  under 
paragraph  (l)(i)  of  this  section  may  not 
be  available,  or  to  complement  that  data, 
the  assessment  may  use  relevant 
information  from  other  sources  that 
have  a  direct  bearing  on  drug-related 
crime  problems  in  the  project  proposed 
for  assistance.  However,  if  other 
relevant  information  is  to  be  used  in 
place  of.  rather  than  to  complement, 
objective  data,  the  aoplication  must 
indicate  the  reason(s)  why  objective 
data  could  not  be  obtained  and  what 
efforts  were  made  to  obtain  it.  Examples 
of  other  data  include:  Resident/staff 
-  surveys  on  drug-related  issues  or  on-site 
reviews  to  determine  drug  activity;  the 
use  of  local  government  or  scholarly 
studies  or  other  research  conducted  in 
the  past  year  that  analyze  drug  activity 
in  the  targeted  project;  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police;  and  the  opinions 
and  observations  of  individuals  having 
direct  knowledge  of  drug-related  crime 
problems  concerning  the  nature  and 
extent  of  those  problems  in  the  project 
proposed  for  assistance.  (These 
individuals  may  include  law 
enforcement  officials,  resident  or 
community  leaders,  school  officials, 
community  medical  officials,  drug 
treatment  or  counseling  professionals, 
or  other  social  service  providers.) 

(i)  If  applying  for  drug  treatment 
program  funding,  a  certification  that  the 
applicant  has  notified  and  consulted 
with  the  relevant  Single  State  Agency  or 
other  local  authority  with  drug  program 
coordination  responsibilities  concerning 
its  application;  and  that  the  proposed 
drug  treatment  program  has  been 
reviewed  by  the  relevant  Single  State 
Agency  or  other  local  authority  and  that 
it  is  consistent  with  the  State  treatment 
plan;  and  that  the  relevant  Single  State 
Agency  or  other  local  authority  has 
determined  that  the  drug  treatment 
provider(s)  has  provided  drug  treatment 
services  to  similar  populations, 
identified  in  the  application,  for  two 
prior  years. 

(j)  Drug-free  workplace.  The 
certification  with  regard  to  tlie  drug-free 
workplace  required  by  24  CFR  part  24. 
subpart  F  and  appendix  C. 
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(k)  Disclosure  of  Lobbying  Activities. 
If  the  amount  applied  for  is  greater  than 
$100,000.  the  certification  with  regard 
to  lobbying  required  by  24  CFR  part  87 
must  be  included.  See  section  Vl.(g), 
below,  of  this  NOFA.  If  the  amount 
applied  for  is  greater  than  $100,000  and 
the  applicant  has  made  or  has  agreed  to 
make  any  payment  using 
nonappropriated  funds  for  lobbying 
activity,  as  described  in  24  CFR  j)art  87, 
the  submission  must  also  include  the 
Disclosure  of  Lobbying  Activities  Form 
(SF-LLL). 

(1)  Form  HUD-2880,  Applicant/ 
Recipient  DisclosureAJpdate  Report. 

/v.  Corrections  to  Deficient  Applications 

HUD  will  notify  the  applicant  within 
ten  (10)  working  days  of  the  receipt  of 
the  application  if  there  are  any  ciu'able 
technical  deficiencies  in  the 
application.  Curable  technical 
deficiencies  relate  to  minimum 
eligibility  requirements  (such  as 
certifications,  signatures,  etc)  that  are 
necessary  for  funding  approval  but  that 
do  not  relate  to  the  quality  of  the 
applicant's  program  proposal  under  the 
s<  lection  criteria.  The  owner  must 
submit  corrections  in  accordance  with 
the  information  provided  by  HUD 
within  14  calendar  days  of  the  date  of 
the  HUD  notification. 

VI.  Other  Matters 

(a)  Environmental  Im{>act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  fi'om  7:30  to 
5:30  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street,  SW..  Washington,  DC  20410. 

(b)  FederaUsm  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm.  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  announces  the 
availabihty  of  funds  and  provides  the 
application  requirements  for  federally 
Assisted  Low  hicome  Housing  Drug 
EUmination  Grants  focusing  on 
activities  designed  to  deter  drug-related 
crime.  Deterring  drug-related  crime  is  a 
recognized  goal  of  general  benefit 
wthout  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 


distribution  of  power  and 
responsibiUties  among  various  levels  of 
government. 

(c)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
famities  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
fi-om  this  program  of  assistance. 

(d)  Section  102  HUD  Reform  Act 
Applicant/Recipient  Disclosures 

Accountability  in  the  Provision  of  HUD 
Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabihty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992,  HUD  published  at  57  FR  1942 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  pubhc 
access,  and  disclosiure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

Documentation  and  public  access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
appUcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in    . 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 


submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  apphcant  disclosiires 
and  updates — will  be  made  aveuiable  in 
accordance  with  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

(e)  Section  103  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12. 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
apphes  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  (J-K 
part  4.  Applicants  who  have  general 
questions  about  what  information  may 
be  discussed  with  them  during  the 
selection  may  contact  the  HUD  Office  of 
Ethics  (202)  708-3815.  (This  is  not  a 
toll-free  number.) 

(f)  Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 
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1352)  (The  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 


federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  estabUshed  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
their  sovereign  power  are  excluded  from 
coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from 
coverage. 

Authority:  42  U.S.C.  11901  et  seq. 
Dated:  January  6, 1994. 
Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  94-1309  Filed  1-19-94;  8:45  am) 
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more  than  150  days  after  the  date  of 
pubhcation  of  the  final  rule  will  be 
rejected  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  qualifications  for 
enrollment. 

Section  7(d)  of  the  Act  provides  that 
except  for  persons  who  apply  for 
enrollment  and  are  determined  eligible 
and  who  apply  for  and  accept  a  per 
capita  share  of  the  payment, 
"distribution  of  the  award  in  accordance 
with  this  Act  shall  not  be  construed  to 
impair,  diminish  or  affect  in  any 
manner  any  rights  and  claims  of  the 
independent  Seminole  Indians,  either  as 
a  group  or  individually,  to  any  lands  or 
natural  resources  in  the  State."  Because 
acceptance  of  a  per  capita  share  of  the 
judgment  funds  may  imi>air,  diminish 
or  affect  the  claims  of  the  Independent 
Seminole  Indians  to  lands  or  natural 
resources  in  the  State  of  Florida,  the  BIA 
has  determined  that  individual 
applicants  must  be  made  aware  of  this 
before  accepting  a  per  capita  share  of 
theiudgment  funds. 

Tne  final  rule  provides  for  the 
applicant  to  make  an  election  on  the 
application  form  as  to  whether  he  or  she 
wishes  to  share  in  the  per  capita 
payment.  In  other  words,  individuals 
will  not  only  be  applying  to  establish 
that  they  qualify  for  enrollment,  but  will 
also  be  electing  whether  they  wish  to 
receive  a  per  capita  payment  of  the 
judgment  funds  if  they  are  determined 
to  meet  the  qualifications  for 
enrollment. 

Because  of  the  serious  potential 
.impact  of  such  an  election,  the  final  rule 
restricts  the  making  of  the  election  to 
accept  the  per  capita  payment  to  adult 
applicants  or  to  legal  guardians  of 
incompetent  adults  or,  in  the  case  of 
minors,  such  election  is  restricted  to  the 
parents  or  legal  guardians.  Therefore, 
those  who  fail  to  elect  to  share  in  the 
pajTnent  will  not  be  eligible  to  share  in 
the  payment  even  though  they  have 
qualified  for  enrollment. 

In  most  cases  where  the  BIA  is 
preparing  a  roll  of  Indians,  general 
public  notice  and  actual  notice  to 
potentially  eligible  individual 
beneficiaries  is  provided.  Actual  notice 
to  potentially  eligible  individuals  is 
possible  because  of  the  existence,  in 
most  cases,  of  a  previously  prepared  roll 
or  a  tribal  membership  roll.  In  this 
instance,  there  exists  no  previously 
prepared  or  tribal  membership  roll 
because  the  Independent  Seminole 
Indians  of  Florida  have  not  been 
affiliated  with  any  other  group  or  tribe 
of  Indians. 

The  census  roll  prepared  in  1957  does 
not  show  addresses  for  the  persons 
named  on  the  roll.  Even  if  there  were 


addresses  shown,  after  the  elapse  of 
more  than  30  years,  the  addresses  would 
be  so  out-of-date  that  it  would  be 
impractical  to  use  them.  Consequently, 
no  general  mailings  of  notices  to 
potentially  eligible  beneficiaries  is 
anticipated.  Reasonable  effort  will  be 
made  to  place  notices  for  public  display 
in  community  buildings,  tribal 
buildings  and  Indian  centers  as  well  as 
publishing  notices  in  newspapers  in 
appropriate  localities  throughout  the 
State  of  Florida.  It  is  also  anticipated 
that  public  meetings  will  be  held  in 
appropriate  localities  in  the  State  of 
Florida  to  explain  the  provisions  of  the 
Act  and  the  need  to  apply  for 
enrollment  by  the  deadline  specified. 

The  information  collection 
requirement  contained  in  this  final  rule 
does  not  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  sea. 

The  Department  of  the  Interior 
(Department)  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
(E.O.)  12291  because  only  a  limited 
number  of  individuals  will  be  affected. 
Those  individuals  who  are  enrolled  will 
be  eligible  to  participate  in  the 
distribution  of  a  portioil  of  a  relatively 
small  judgment  award  granted  the 
Seminole  Indians. 

Comments  and  Changes 

A  proposed  rule  to  add  a  new  part  67 
to  title  25  of  the  CFR  was  published  for 
pubhc  comment  in  the  Federal  Register 
on  Wednesday.  September  30. 1992.  (57 
FR  45252).  Interested  persons  were 
invited  to  submit  comments  by  October 
30. 1992.  The  period  for  comment  on 
proposed  part  67  to  title  25  of  the  CFR 
to  provide  procedures  to  govern  the 
preparation,  certification,  and  approval 
of  a  descendancy  roll  of  Independent 
Seminole  Indians  of  Florida,  closed  on 
October  30. 1992.  No  timely  written 
comments  were  received. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  (2)  of  E.O.  12778. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seg.). 

In  accordance  with  E.O.  12630.  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  Department  has  determined  that 
this  rule  is  not  a  major  Federal  action 


Federal  Register  /  Vol.  59.  No.  13  /  Thursday.  January  20,  1994  /Rules  and  Regulations        3291 


significantly  affecting  the  quality  of  the 
human  envirQnment  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required  pursuant  to  the  National 
Environmental  Policy  Act  of  1969. 

List  of  Subjects  in  25  CFR  Part  67 

Indians — claims,  Indians — 
enrollment. 

For  the  reasons  set  out  in  the 
preamble,  a  new  part  67  of  title  25, 
chapter  I  of  the  Code  of  Federal 
Regulations  is  added  as  set  forth  below. 

PART  67— PREPARATION  OF  A  ROLL 
OF  INDEPENOErfT  SEMINOLE 
INDIANS  OF  FLORIDA 

67.1  Definitions. 

67.2  Purpose. 

67.3  Information  collection. 

67.4  Qualifications  for  enrollment  and  the 
deadline  for  filing  application  forms. 

67.5  Notices. 

67.6  Application  forms. 

67.7  Filing  of  application  forms. 

67.8  Burden  of  proof 

67.9  Action  by  Superintendent. 

67.10  Appeals. 

67.11  Decision  of  the  Area  Director  on 
appeals. 

67.12  Exhaustion  of  administrative 
remedies. 

67.13  Preparation,  certification  and 
approval  of  the  roll. 

67.14  Preparation  of  a  per  capita  payment 
roll. 

67.15  Special  instructions. 
Authority:  5  U.S.C  301;  25  U.S.C  2  and  9; 

and  Pub.L.  101-277, 104  Stat.  143. 

f67.1    Definitions. 

As  used  in  this  part: 

Act  means  the  Act  of  Congress 
approved  April  30, 1990,  Piiolic  Law 
101-277, 104  Stat.  143,  which 
authorizes  the  use  and  distribution  of 
funds  awarded  the  Seminole  Indians  in 
Dockets  73, 151,  and  73-A  of  the  Indian 
Claims  Commission. 

Adopted  person  means  a  person 
whose  natural  parents'  parental  rights 
have  been  terminated  by  court  order  and 

Eersons  other  than  the  natural  parents 
ave  exercised  or  do  exercise  parental 
rights  with  regard  to  the  adopted 
person. 

Applicant  means  a  person  who  is 
making  application  for  inclusion  on  the 
roll  prepared  by  the  Secretary  pursuant 
to  the  Act  of  April  30, 1990,  by  either 
personally  filing  an  appHcation  or  by 
having  a  sponsor  complete  and  file  an 
application  on  his  or  her  behalf. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Indian  Affairs  or 
authorized  representative. 

BIA  means  the  Bureau  of  Indian 
Affairs,  Department  of  the  Interior. 


Commissioner  means  the 
Commissioner  of  Indiem  Affairs  or 
authorized  representative. 

Director  means  the  Area  Director, 
Eastern  Area  Office,  Bureau  of  Indian 
Affairs  or  authorized  representative. 

Lineal  descendant(s)  means  those 
persons  who  are  the  issue  of  the 
ancestor  through  whom  enrollment 
rights  are  claimed;  namely,  the  children, 
grandchildren,  etc.  It  does  not  include 
collateral  relatives  such  as  brothers, 
sisters,  nieces,  nephews,  cousins,  etc., 
or  adopted  children,  adopted 
granddiildren,  etc. 

Living  means  bom  on  or  before  and 
alive  on  the  date  specified. 

Secretary  mettns  the  Secretary  of  the 
Interior  or  authorized  representative. 

Sponsor  means  any  person  who  files 
an  application  for  enrollment  or  an 
appeal  on  behalf  of  another  person. 

Superintendent  means  the 
Superintendent,  Seminole  Agency, 
Bureau  of  Indian  Affairs  or  authorized 
representative. 

S  67.2    Purpose. 

The  regulations  in  this  part  govern  the 
compilation  of  a  roll  of  persons  who 
meet  the  requirements  specified  in 
section  7  of  the  Act  who  will  be  eUgible 
to  share  in  the  distribution  of  a  portion 
cf  the  judgment  funds  awarded  the 
Seminole  Indians  in  Dockets  73, 151. 
and  73-A  of  the  Indian  Claims 
Commission. 

§  67.3    Information  collection. 

The  information  collection 
requirement  contained  in  this  pari  does 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

§  67.4    Qualifications  for  enrollment  and 
the  deadline  for  filing  application  fomis. 

(a)  The  roll  shall  contain  the  names  of 
persons  of  Seminole  Indian  descent 
who: 

(1)  Were  bom  on  or  before,  and  living 
on  April  30, 1990; 

(2)  Are  Hsted  on  or  who  are  lineal 
descendants  of  persons  hsted  on  the 
annotated  Seminole  Agency  Census  of 
1957  as  Independent  Seminoles;  and 

(3)  Are  not  members  of  an  Indian  tribe 
recognized  by  the  Secretary  on  the  most 
recent  Ust  of  such  Indian  tribes 
published  in  the  Federal  Register. 

(b)  To  qualify  for  eiirollment,  all 
persons  must  file  application  forms  with 
the  Superintendent,  Seminole  Agency, 
Bureau  of  Indian  Affairs,  6075  Stirling 
Road,  Hollywood,  Florida  33024  by  June 
19, 1994.  An  application  filed  after  June 
19, 1994  will  be  rejected  for  failure  to 
file  on  time  regardless  of  whether  the 
applicant  otherwise  meets  the 
quaUfications  for  enrollment. 


S67.5    Notices. 

(a)  The  Director  shall  give  notice  to  all 
Area  Directors  of  the  BIA  and  all 
Superintendents  within  the  jurisdiction 
of  the  Director  of  the  preparation  of  the 
roll  for  public  display  in  BIA  field 
offices.  Notices  shall  be  placed  for 
public  display  in  community  buildings, 
tribal  buildings  and  Indian  centers. 

(b)  The  Superintendent  shall,  on  the 
basis  of  available  residence  data, 
publish,  and  republish  when  advisable, 
notices  of  the  preparation  of  the  roll  in 
appropriate  localities  utilizing  media 
suitable  to  the  circxunstances. 

(c)  Notices  shall  advise  of  the 
preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed,  including  the 
qualifications  for  enrollment  and  the 
deadline  for  filing  application  forms  to 
be  eligible  for  enrollrnent.  The  notices 
shall  also  state  how  and  where 
application  forms  may  be  obtained,  as 
well  as  the  name,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  for  further  information. 

$67.6    Application  forms. 

(a)  Apphcation  forms  to  be  filed  by  or 
for  applicants  for  enrollment  shall  be 
furnished  by  the  Area  Director, 
Superintendent,  or  other  designated 
persons  upon  written  or  oral  request. 
Each  p>erson  furnishing  apphcation 
forms  shall  keep  a  record  of  the  names 
of  individuals  to  whom  forms  are  given, 
as  well  as  the  control  numbers  of  the 
forms  and  the  date  furnished. 
Instmctions  for  completing  and  filing 
application  forms  shall  be  furnished 
with  each  form.  The  form  shall  indicate 
prominently  the  deadline  date  for  filing 
application  forms. 

(b)  Among  other  information,  each 
application  form  shall  contain: 

11)  Certification  as  to  whether  the 
application  form  is  for  a  natural  child  or 
an  adopted  child  of  the  parent  through 
whom  eligibility  is  claimed. 

(2)  If  the  application  form  is  filed  by 
a  sponsor,  the  name  and  address  of  the 
sponsor  and  the  sponsor's  relationship 
to  the  applicant. 

(3)  A  control  number  for  the  purpose 
of  keeping  a  record  of  forms  furnished 
to  interested  individuals. 

(4)  Certification  that  the  information 
given  on  the  application  form  is  true  to 
the  best  of  the  knowledge  and  belief  of 
the  person  filing  the  application. 
Criminal  penalties  are  provided  by 
statute  for  knowingly  filing  false 
information  in  such  applications  (18 
U.S.C.  1001). 

(5)  An  election  by  the  applicant  as  to 
whether  the  applicant,  if  determined  to 
meet  the  qualifications  for  enrollment, 
wishes  to  share  in  the  per  capita 
payment. 
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§  67.8    Bunten  of  p'oof. 

The  burden  of  proof  rests  upon  the 
applicant  to  establish  eligibility  for 
enrollment.  Documentary  evidence  such 
as  birth  certificates,  death  certificates, 
baptismal  records,  copies  of  probate 
findings,  or  affidavits  may  be  used  to 
support  claims  of  eligibility  for 
eru-olbnent.  Records  of  the  BIA  may  be 
used  to  establish  eligibility. 

§  67.9    Action  by  Superintendent 

(a)  The  Superintendent  shall  notify 
each  individual  applicant  or  sponsor,  as 
applicable,  upon  receipt  of  an 
application.  The  Superintendent  shall 
consider  each  application  and  all 
documentation.  Upon  determining  an 
individual's  eligibility,  the 
Superintendent  shall  notify  the 
individual;  the  parent  or  guardian 
having  legal  custody  of  a  minor  or 
incompetent  adult;  or  the  sponsor,  as 
applicable. 

11)  Written  notification  of  the 
Superintendent's  decision  shall  be  sent 
to  the  applicant  by  certified  mail,  for 
receipt  by  the  addressee  only,  return 
receipt  requested. 

(2)  If  a  decision  by  the  Superintendent 
is  sent  out  of  the  United  States, 
registered  mail  will  be  used.  If  a 
certified  or  registered  notice  is  returned 
as  "Unclaimed."  the  Superintendent 
shall  remail  the  notice  by  regular  mail 
together  with  an  acknowledgment  of 
receipt  form  to  be  completed  by  the 
addressee  and  returned  to  the 
Superintendent.  If  the  acknowledgment 
of  receipt  is  not  returned,  computation 
of  the  period  specified  for  changes  in 
election  and  for  appeals  shall  begin  on 
the  date  the  notice  was  remailed.  A 
certified  or  registered  notice  returned 
for  any  reason  other  than  "Unclaimed" 
need  not  be  remailed. 

(3)  If  an  individual  files  an 
application  on  behalf  of  more  than  one 
person,  one  notice  of  eligibility  or 
adverse  action  may  be  addressed  to  the 
person  who  filed  the  applications. 
However,  the  notice  must  list  the  name 
of  each  person  to  whom  the  notice  is 
applicable.  Where  an  individual  is 
represented  by  a  sponsor,  notification  to 
the  sponsor  of  eligibility  or  adverse 
action  shall  be  considered  notification 
to  the  individual. 

(b)  On  the  basis  of  an  applicant's 
election  with  regard  to  whether  he  or 
she  wishes  to  share  in  the  per  capita 
payment,  the  Superintendent's  decision 
shall  also  state  whether  the  applicant's 
name  will  be  included  on  the  per  capita 
payment  roll.  If  no  election  has  been 
made  by  the  applicant,  parent,  or  legal 
guardian  on  the  application  form,  the 
individual  applicant's  name  will  not  be 
included  on  the  per  capita  payment  roll. 


(1)  The  eligible  individual  will  have' 
30  days  from  notification  of  his  or  her 
eligibility  in  which  to  request  a  change 
in  the^  election  of  whether  to  share  in  the 
per  capita  payment.  Computation  of  the 
30-day  period  will  be  in  accordance 
with  §  67.9(a)(2)  and  §  67.9(d).  Upon 
written  request  received  within  the  30- 
day  period,  to  avoid  hardship  or  gross 
injustice,  the  Superintendent  may  grant 
an  applicant  additional  time,  not  to 
exceiod  30  days,  in  which  to  submit  a 
reouest  for  a  change  in  election. 

(2)  A  change  in  the  election  of 
whether  to  share  in  the  per  capita 
payment  can  only  be  made  by 
competent  adult  applicants;  by  the  legal 
guardian  of  an  incompetent  adult;  or.  in 
the  case  of  a  minor,  by  the  minor's 
parent  or  legal  guardian. 

(c)  If  the  Superintendent  determines    . 
that  an  applicant  is  not  eligible  for 
enrollment  as  an  Independent  Seminole 
Indian  of  Florida,  the  Superintendent 
shall  notify  the  applicant  of  the  decision 
and  shall  hilly  explain  the  reasons  for 
the  adverse  action  and  explain  the 
rejected  applicant's  right  to  appeal  to 
the  Area  Director.  The  decision  of  the 
Area  Director  shall  be  final  and 
conclusive. 

(d)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  notice  of  adverse 
action  concerning  an  individual's 
enrollment  eligibility  or  the  inclusion  or 
exclusion  of  an  individual's  name  on 
the  per  capita  payment  roll  is 
considered  to  have  been  made,  and 
computation  of  the  period  for  appeal 
shall  begin  on  the  earliest  of  the 
following  dates: 

(1)  Delivery  date  indicated  on  the 
return  receipt; 

(2)  Date  of  acknowledgment  of 
receipt; 

(3)  Date  of  personal  delivery;  or 

(4)  Date  of  return  by  the  post  office  of 
an  undelivered  certified  or  registered 
letter. 

(e)  To  avoid  hardship  or  gross 
injustice,  the  Area  Director  or  the 
Superintendent  may  waive  technical 
deficiencies  in  application  forms  or 
other  submittals.  Failure  to  file  by  the 
deadline  date  does  not  constitute  a 
technical  deficiency. 

§67.10    Appeals. 

(a)  Appeals  from  or  on  behalf  of 
applicants  who  have  been  rejected  for 
enrollment  must  be  in  writing  and  must 
be  filed  pursuant  to  part  62  of  this 
chapter.  When  the  appeal  is  on  behalf 
of  more  than  one  person,  the  name  of 
each  person  must  be  listed  in  the 
appeal. 

(b)  A  copy  of  part  62  of  this  chapter 
shall  be  furnished  with  each  notice  of 
adverse  action.  All  sections  of  part  62 
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shall  be  applicable  to  appeals  filed 
under  this  part  except  §§  62.10,  62.11 
and  62.12. 

§  67. 11    Decision  of  th«  Area  Director  on 
appeals. 

(a)  The  Area  CKrector  will  consider 
the  record  as  presented,  together  with 
such  additional  information  as  may  be 
considered  pertinent.  Any  additional 
information  relied  upon  shall  be 
specifically  identified  in  the  decision. 

(b)  The  decision  of  the  Area  Director 
on  an  appeal  shall  be  final  and 
conclusive,  and  written  notice,  which 
shall  state  that  the  decision  is  final  and 
conclusive,  shall  be  given  to  the 
individual  applicant,  parent,  legal 
guardian,  or  sponsor,  as  appUcable. 

(c)  If  an  individual  files  an  appeal  on 
behalf  of  more  than  one  applicant,  one 
notice  of  the  Area  Director's  decision 
may  be  addressed  to  the  person  who 
filed  the  appeal.  The  Area  Director's 
decision  must  list  the  name  of  each 
person  to  whom  the  decision  is 
applicable.  Where  an  individual 
applicant  is  represented  by  a  sponsor, 
notification  to  the  sponsor  of  the  Area 
Director's  decision  is  sufficient. 

(d)  Written  notice  of  the  Area 
Director's  decision  on  the  appeal  shall 
be  sent  to  the  applicant  by  certified 
mail,  to  be  received  by  the  addressee 
only,  return  receipt  requested. 

(1 )  On  the  basis  of  the  individual's 
election  with  regard  to  whether  he  or 
she  wishes  to  share  in  the  per  capita 
payment,  the  Area  Director's  decision 
shall  also  state  whether  the  individual's 
name  will  be  i.ncluded  on  the  per  capita 
payment  roll.  If  no  election  is  made  by 
the  individual  applicant,  parent,  or  legal 


guardian,  the  individual's  name  will  not 
be  included  on  the  per  capita  payment 
roll. 

(2)  The  eligible  individual  will  have 
30  days  from  notification  of  his  or  her 
eligibility  in  which  to  request  a  change 
in  the  election  of  whether  to  share  in  the 
per  capita  payment.  Computation  of  the 
30-day  period  will  be  in  accordance 
with  §  67.9(a)(2)  and  §  67.9(d).  Upon 
written  request  received  within  the  30- 
day  period,  to  avoid  hardship  or  gross 
injustice,  the  Area  Director  may  grant 
additional  time,  not  to  exceed  30  days, 
in  which  to  submit  a  request  for  a 
change  in  election. 

(3)  The  change  in  the  election  of 
whether  to  share  in  the  per  capita 
payment  can  only  be  made  by  adult 
applicants,  or  by  the  legal  guardian  of 
an  incompetent  adult,  or  in  the  case  of 
minors,  by  the  parents  or  legal  guardian 
of  such  minors. 

§  67. 1 2    Exhaustion  of  administrative 
renwdles. 

The  decision  of  the  Area  Director  on 
appeal,  which  shall  be  final  for  the 
Department,  is  subject  to  judicial  review 
under  5  U.S.C  704. 

S  67.13    Preparation,  certification  and 
approval  of  the  roll. 

(a)  The  Superintendent  shall  prepare 
a  minimum  of  three  (3)  copies  of  the  roll 
of  those  persons  determined  to  be 
qualified  for  enrollment  as  an 
Independent  Seminole  Indian  of 
Florida.  The  roll  shall  contain  for  each 
person  a  roll  niunber  or  identification 
number,  name,  address,  sex,  date  of 
birth,  date  of  death  (when  applicable), 
and  the  name  and  relationship  of  the 
ancestor  on  the  annotated  Seminole 


Agency  Census  of  1957  through  whom 
eligibility  for  enrollment  was 
established. 

(b)  A  certificate  shall  be  attached  to 
the  roll  by  the  Superintendent  certifying 
that  to  the  best  of  his  or  her  knowledge 
and  belief,  the  roll  contains  only  the 
names  of  those  persons  who  were 
determined  to  meet  the  qualifications 
for  enrollment. 

(c)  The  Area  Director  shall  approve 
the  roll. 

§  67.14    Preparation  of  a  per  capita 
payment  rolL 

(a)  J'he  Superintendent  shall,  based 
on  the  roll  approved  under  §  67.12(c), 
prepare  a  per  capita  payment  roll.  The 
payment  roll  shall  be  comprised  of 
those  persons  whose  names  appear  on 
the  approved  roll  and  who  have  elected 
to  share  in  the  per  capita  payment. 

(b)  The  per  capita  payment  roll  shall 
contain  for  each  person  a  roll  number  or 
identification  number,  name,  and 
address. 

(c)  The  Area  Director  shall  authorize 
the  distribution  of  the  judgment  funds 
to  those  persons  named  on  the  per 
capita  payment  roll. 

S  67. 1 5    Special  instructions. 

To  facilitate  the  work  of  the 
Superintendent  and  Area  Director,  the 
Assistant  Secretary  may  issue  special 
instructions  not  inconsistent  with  the 
regulations  in  this  part. 

Dated:  November  19. 1993. 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
[FR  Doc.  94-1275  Filed  1-19-94;  8:45  ami 
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over  the  project(s)  in  question  for 
application  materials  and  project- 
specific  guidance.  Policy  questions  of  a 
general  nature  may  be  referred  to  the 
Director  of  the  Office  of  Housing  in  the 
HUD  Regional  Office  having  jurisdiction 
over  the  project  in  question.  These  are 
listed  as  follows: 

Region  I.  Boston.  Ken  Salk.  (617)  565-5102 
Region  II.  New  Yorlc.  Edwin  Sprenger. 

(212)264-4771 
Region  III.  Philadelphia.  Sidney  Severe, 

(215)597-2654 
Region  IV.  Atlanta.  Kenneth  Williams. 

(404)331-4127 
Region  V.  Chicago,  Michael  Kuliclc.  (312) 

353-6950 
Region  VI,  Ft.  Worth,  Robert  Creech,  (817) 

885-5531 
Region  VII,  Kansas  City,  Gerald  P.  Hayes. 

Jr.  (913)  551-5504 
Region  VIII,  Denver,  Ronald  Bailey,  (303) 

844-4959 
Region  IX.  San  Francisco,  Keith  Axtell, 

(415)556-0796 
Region  X,  Seattle,  Diana  Goodwin  Shavey, 

(206) 220-5200 

SUPPt.EMENTAfly  INFORMATION: 

Information  Collection  Requirements 

The  Office  of  Management  and  Budget 
has  approved  the  Loan  Management  Set- 
Aside  Program  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  and  has  assigned 
it  0MB  control  number  2502-0407. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

The  Loan  Management  Set-Aside 
("LMSA")  program  provides  special 
allocations  of  Housing  Assistance 
Payments  ("HAP")  under  Section  8  of 
the  United  States  Housing  Act  of  1937. 
42  U.S.C.  1437f.  Title  24  of  the  Code  of 
Federal  Regulations,  Part  886,  Subpart  A 
sets  forth  rules  for  administration  of  the 
LMSA  program.  Matters  addressed  in 
the  LMSA  regulation  include: 

(1)  Application  contents  (§  886.105); 

(2)  Requirements  for  HUD  approval  of 
apnlications  {§  886.107); 

(3)  Owner  responsibilities  under  the 
program  (§886.119);  and 

(4)  Rules  governing  Federal 
preferences  in  the  selection  of  tenants 
(§886.132). 

(b)  Purpose 

The  primary  purpose  of  the  LMSA 
program  is  to  reduce  claims  on  the 
Department's  insurance  fund  by  aiding 
those  FHA-insured  or  Secretary-held 
projects  with  presently  or  potentially 
serious  financial  difficulties.  First 
priority  is  given  to  insured  projects  with 
presently  or  potentially  serious  financial 
problems  which  are  likely  to  resuh  in  a 
claim  on  the  insurance  fund  in  the  near 
future.  To  the  extent  that  resources 


remain  available,  assistance  also  may  be 
provided  to  HUI>-Held  and  section  202 
projects  with  present  or  potentially 
serious  financial  problems  which,  on 
the  basis  of  financial  and/or 
management  analysis,  appear  to  have  a 
high  probability  of  producing  within 
approximately  the  next  five  years  either 
a  claim  on  the  insurance  fund  or  a  loss 
of  direct  loan  investment  in  the  case  of 
a  section  202  loan. 

(c)  Allocation  Amounts 

This  Notice  of  Funding  Availability 
(NOFA)  announces  availability  of  up  to 
$104  million  from  Fiscal  Year  1994 
section  8  LMSA  program  funds  for 
purposes  of  avoiding  claims  on  the 
Department's  insurance  fund.  HUD  is 
distributing  funds  under  this  NOFA  to 
its  ten  Regional  Offices  on  the  basis  of 
a  formula  allocation.  The  formula  takes 
into  consideration  recent  requests  for 
assistance,  assignments,  and  potentially 
eligible  projects  in  each  Region. 

LMSA  funds  available  under  this 
NOFA  are  distributed  as  denoted  below. 


HUD  region 

Allocation 

Region  1 

$8,835,060 

4,507.491 

21,603,346 

21 ,282,394 

20,462,492 

9.137,675 

3,522,971 

1,537.367 

■•  12.071.082 

971.126 

Region  II  

Region  III  

Region  IV 

Region  V „ 

Region  VI ; 

Region  VII 

Region  VIII „_ 

Region  IX  ....„ 

Region  X 

The  Regional  Offices  will  make 
awards  under  this  NOFA  in  accordance 
with  the  selection  criteria  and 
procedures  described  herein. 

Pursuant  to  this  Notice.  HUD  is 
accepting  applications  for  assistance 
under  the  LMSA  program  from  owners 
of  FHA-insured  or  Secretary-held 
muhifamily  projects  with  presently  or 
potentially  serious  financial  difficulties. 
All  LMSA  assistance  awarded  from 
these  Fiscal  Year  1994  program  funds 
will  have  a  term  of  five  years,  with  no 
contractual  provision  for  renewal  of  the 
contract  at  the  end  of  the  five-year  term. 
This  NOFA  does  not  govern  non- 
competitive assistance  awards  under  the 
section  8  LMSA  program  pursuant  to 
specific  regulatory  authority  (e.g.,  LMSA 
assistance  as  a  prepayment  plan  of 
action  incentive  under  §  248.231(e)  or 
such  assistance  under  §219. 325(b)(4)  to 
alleviate  the  effect  of  rent  increases 
resulting  from  debt  service  on  capital 
improvement  loans). 

(d)  Eligibility 

Projects  eligible  for  LMSA  assistance 
include:  (1)  Any  existing  subsidized  or 
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■jnsubsidized  multifamily  residential 
project  subject  to  a  mortgage  insured 
under  any  section  of  the  National 
Housing  Act;  (2)  any  such  project 
subject  to  a  mortgage  that  has  been 
assigned  to  the  Secretary;  (3)  any  such 
mortgage  acquired  by  the  Secretary  and 
thereafter  sold  under  a  Secretary-held 
purchase  money  mortgage;  and  (4)  a 
project  for  the  elderly  financed  under 
section  202  of  the  Housing  Act  of  1959 
(except  projects  receiving  assistance 
under  24  CFR  part  885  or  part  889). 
References  to  HUD-Held  or  Secretary- 
Held  projects  throughout  this  Notice 
include  any  project  which  meets  one  of 
the  descriptions  in  (2H4)  above. 

Owrners  meeting  these  criteria  who 
applied  for  assistance  in  a  prior  year  but 
did  not  receive  the  desired  number  of 
units  are  eligible  to  reapply  under  this 
NOFA.  The  FY  1994  application  must 
contain  current  information  and 
conform  to  all  requirements  outlined  in 
this  notice. 
(e)  Selection  Criteria/Ranking  Factors 

(1)  Application  Review:  Each 
application  for  assistance  under  the 
LMSA  program  will  be  reviewed  by  the 
HUD  Field  Office  having  jurisdiction 
over  the  project  in  question.  Within  10 
days  of  receipt  of  each  application 
involving  more  than  12  units,  the  HUD 
Field  Office  will  notify  the  chief 
executive  of  the  unit  of  general  local 
government  in  which  the  project  is 
located  and  provide  the  opportunity  for 
non-binding  comments  on  the 
application  (see  24  CFR  886.106  and  24 
CFR  part  791).  These  comments  will  be 
considered  by  the  Field  Office  in 
determining  whether  the  application 
meets  regulatory  approval  requirements 
in  section  886.107  and  described  in 
detail  in  HUD  Handbook  4350.2  REV-1. 
The  Field  Office's  review  of  the 
application  will  be  based  on  the 
following  determinations: 

(i)  HUD'S  Fair  Housing  requirements 
(24  CFR  886.107(a)  and  886.114)  are 

met; 

(ii)  The  HUD-approved  unit  rents  are 
approvable  within  the  limitations 
described  in  §  886.110,  which  are  based 
on  HUD'S  Fair  Market  Rents; 

(iii)  The  residential  units  meet  the 
housing  quality  standards  set  forth  in 
§  886.113.  except  for  such  variations  as 
HUD  may  approve; 

(iv)  A  significant  number  of  residents, 
or  potential  residents  in  the  case  of 
projects  having  a  vacancy  rate  over  10 
percent,  are  eUgible  for  and  in  need  of 
section  8  assistance; 

(v)  The  proposed  section  8  assistance 
would  not  affect  other  HUD-related 
multifamily  housing  within  the  same 
neighborhood  in  a  substantially  adverse 


manner.  Examples  of  such  adverse 
effects  are  substantial  moveKiuts  from 
nearby  HUD-related  multifamily 
housing,  or  substantial  diversion  of 
prospective  applicants  from  such 
projects  to  the  subject  project; 

(vi)  The  project  has  serious  current 
financial  problems,  which  are  likely  to 
result  in  a  claim  on  the  insurance  fund 
in  the  near  future,  or  the  project  has 
potentially  serious  financial  problems 
which,  on  the  basis  of  financial  and/or 
management  analysis,  appear  to  have  a 
high  probability  of  producing  a  claim  on 
the  insurance  fund  within 
approximately  the  next  five  years. 
Current  audited  financial  statements 
will  be  utilized  in  the  determination  of 
project  financial  position.  Project 
owners  who  have  not  submitted  audited 
annual  financial  statements  within  60 
days  of  the  end  of  the  project  fiscal  year 
or  by  the  deadline  of  the  extension  (if 
one  has  been  granted)  are  not  in 
compliance  with  the  Regulatory 
Agreement.  Since  the  assignment  to  a 
priority  category,  as  well  as  scoring  and 
ranking  (if  required  within  priority 
category),  cannot  be  properly  performed 
without  current  financial  data,  a  project 
will  be  rejected  on  this  basis.  The  only 
exception  to  this  procedure  is  one  in 
which  the  Field  Office  has  granted  an 
indefinite  extension  due  to  the  inability 
of  the  project  to  cover  the  expense  of  the 
preparation  of  the  audited  statements. 
Required  data  must  be  available  from 
Field  Office  sources  prior  to  scoring  and 
ranking. 

(vii)  The  proposed  section  8 
assistance  for  the  project  would  solve  an 
identifiable  problem  and  provide  a 
reasonable  assurance  of  long-term 
project  viabihty.  A  determination  of 
long-term  viability  must  be  based  on  the 
following  findings: 

(A)  The  project  is  not  subject  to  any 
serious  problems  that  are  non-economic 
in  nature.  Examples  of  such  problems 
are  poor  location,  structural  deficiencies 
or  disinterested  ownership; 

(B)  The  owner  is  in  substantial 
comphance  with  the  Regulatory 
Agreement.  Owners  have  not  or  are  ilot 
diverting  project  funds  for  personal  use. 
No  dividends  have  been  paid  during 
any  period  of  financial  difficulty; 

(C)  The  current  management  agent  has 
been  approved  by  HUD  and  is  in 
substantial  compliance  with  the 
management  agreement.  Financial 
records  are  adequately  kept.  Occupancy 
requirements  are  being  met.  Marketing 
and  maintenance  programs  are  being 
carried  out  in  an  adequate  manner, 
based  upon  available  financial 
resources; 

(D)  The  project's  problems  are 
primarily  the  result  of  factors  beyond 


the  control  of  the  present  ownership 
and  management; 

(E)  The  major  problems  are  traceable 
to  an  inadequate  cash  flow; 

(F)  The  proposed  Section  8  assistance 
would  solve  the  cash  flow  problem  by: 

[1]  Making  it  possible  to  grant  needed 
rent  increases;  and 

[2)  Reducing  turnover,  vacancies  and 
collection  losses; 

(G)  The  owner's  plan  for  remedying 
any  deferred  maintenance,  financial 
problems,  or  other  problems  is  realistic 
and  achievable;  there  is  positive 
evidence  that  the  owner  will  carry  out 
the  plan.  Examples  of  such  evidence  are 
the  owTier's  past  performance  in 
correcting  problems  and,  in  the  case  of 
profit-motivated  owners,  any  cash 
contributions  made  to  correct  project 
problems. 

(viii)  For  projects  with  a  history  of 
financial  default,  financial  difficulties  or 
deferred  maintenance,  any  plan  for 
remedying  defaulted  or  deferred 
obligations  submitted  pursuant  to 
§  886.105(d)  must  be  adequate  in  HUD's 
determination. 

In  its  review  of  an  application,  the 
HUD  Field  Office  will  consider  recent 
physical  inspections,  management 
reviews,  and  tenant  complaints  and 
comments.  If  there  is  no  report  of  a 
detailed  HUD  physical  insp)eclion 
conducted  by  either  the  mortgagee, 
HUD,  or  a  third-party  contractor  of  HUD 
dated  within  one  year  of  the  date  an 
application  for  LMSA  assistance  is 
received  in  the  reviewing  office  and 
containing  a  description  and  estimated 
cost  of  required  repairs,  the  HUD  Field 
Office  will  schedule  a  physical 
inspection  and  Housing  Quality 
Standards  (HQS)  inspection  in 
conjunction  with  its  review  and 
approval  of  the  apphcation  for  LMSA 
assistance.  Execution  of  a  subsidy 
contract  in  such  case  will  be  contingent 
upon  satisfactory  modification  of  the 
owner's  plan  to  include  solutions  for  all 
additional  problems  discovered  in  the 
scheduled  review(s). 

After  HUD  Field  Offices  have 
determined  which  applications  meet 
LMSA  program  requirements,  the 
projects  which  are  both  eligible  for,  and 
in  need  of,  new  or  additional  LMSA 
assistance  shall  be  reported  to  the 
appropriate  Regional  Office  for  further 
consideration  under  the  competitive 
selection  procedures  outlined  in  this 
Notice.  Projects  awarded  subsidy  from 
Fiscal  Year  1994  LMSA  program  funds 
shall  be  selected  in  accordance  with 
"general"  or  "emergency"  procedures  as 
described  below.  If  an  application  can 
be  approved  only  on  certain  conditions, 
the  HUD  Field  Office  wrill  notify  the 
owner  of  the  conditions  and  specify  a 
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section  203  of  the  Housing  and 
Conununity  Development  Amendments 
of  1978.  which  includes  projects  with 
over  50  percent  of  total  units  assisted 
under  certain  section  8  subprograms, 
pertains  to  management  and  disposition 
of  projects  which  have  been  acquired  by 
HUD  and  is  not  apphcable  to  projects 
eligible  for  LMSA  assistance. 

(iii)  Determination  of  Priority 
Category: 

HUD  Field  Offices  will  include  in 
their  needs  survey  reports,  data  needed 
by  the  Regional  Offices  to  classify 
approved  projects  into  six  priority 
categories  and  to  establish  a  funding 
score  for  each  project. 

Fiscal  Year  1994  LMSA  hinds  will  be 
allocated  in  the  following  order  of 
priority: 

(A)  Insured  projects  with  presently 
serious  financial  problems  likely  to 
result  in  a  mortgage  insurance  claim  in 
the  near  future; 

(B)  Insured  projects  with  potentially 
serious  financial  problems  which 
appear  to  have  a  high  probability  of 
producing  a  mortgage  insurance  claim 
within  approximately  the  next  five 
years; 

(C)  HUD-held  and  section  202  projects 
with  presently  serious  financial 
problems  likely  to  result  in  a  loss  of 
loan  investment  within  the  near  future; 
and 

(D)  HUD-held  and  section  202 
projects  with  potentially  serious 
financial  problems  which  appear  to 
have  a  high  probability  of  producing  a 
loss  of  loan  investment  within 
approximately  the  next  five  years. 

The  Department  of  Housing  and 
Urban  Development  never  intended  to 
provide  relief  in  the  form  of  Loan 
Management  Set  Aside  assistance  for 
Retirement  Service  Centers  (RESC)  or 
formerly  coinsured  projects.  However,  it 
is  recognized  that  if  LMSA  assistance 
could  be  made  available  for  those  types 
of  projects  some  additional  claims  on 
the  FHA  Fund  might  be  avoided. 
Accordingly,  the  following  priority 
categories  of  eligible  projects  are 
included,  once  again,  in  FY  1994: 

(E)  Insured  Retirement  Service 
Centers  and  insured  formerly  coinsured 
projects  (i.e.,  projects  whose  mortgages 
have  been  converted  from  coinsurance 
to  full  insurance),  with  presently  serious 
financial  problems  likely  to  result  in  a 
mortgage  insurance  claim  in  the  near 
future. 

(F)  HUI>-held  Retirement  Service 
Centers  and  HUD-held  formerly 
coinsured  projects  with  presently 
serious  financial  problems. 

(iv)  Determining  the  "presently 
serious"  classification: 


For  purposes  of  determining 
classification.  HUD  will  consider  a 
project  to  have  "presently  serious 
financial  problems"  if  both  of  the 
following  two  financial  ratios  are  less 
than  zero: 

Income/Expense  Ratio,  defined  as 
follows: 

(Net  Income  or  Loss  Before 
Depreciation  LESS  Annual  Debt  Service 
and  Reserve  Payments)  Times  100 
Divided  by:  Total  Annual  Cost  of 
Operating  the  Project 
and. 

Ratio  of  Surplus  Cash  (or  Deficiency) 
to  Monthly  Mortgage  Payment,  defined 
as  follows: 

Total  Cash  LESS  Total  Current 
Obligations  Divided  by:  Total  Monthly 
Mortgage  Payment 

A  negative  income/expense  ratio 
occurs  when  there  was  a  net  loss  during 
the  period  or  when  net  income  before 
depreciation  was  less  than  aimual  debt 
service  plus  reserve  payments.  The 
project  did  not  generate  sufficient  cash 
flow  from  operations  in  the  previous 
year  to  cover  its  cash  requirements, 
suggesting  cash  flow  difficulties  which 
were  possibly  severe  and,  if  left 
unresolved,  are  Ukely  to  result  in 
financial  problems  in  the  current  year. 
Comparison  to  the  total  cost  of  operating 
the  project  provides  an  indication  of  the 
seriousness  of  any  negative  cash  flow, 
since  the  size  of  the  problem  generally 
varies  directly  with  (he  absolute  value 
of  the  ratio. 

The  second  ratio  approximates  the 
project's  Mortgage  Payment  Coverage 
Ratio  and  is  negative  when  there  is  a 
cash  deficiency,  i.e.,  the  surplus  cash 
calculation  is  less  than  zero.  A  cash 
deficiency  means  that  cash  available  to 
the  project  at  the  end  of  the  period, 
including  any  subsidy  vouchers  due  for 
the  period,  is  less  than  the  amount 
needed  to  cover  current  obUgations.  A 
cash  deficiency  points  to  a  severe 
Uquidity  problem  since  the  project 
cannot  even  meet  its  past  obligations 
without  some  form  of  relief.  Calculation 
of  the  ratio  of  surplus  cash  (deficiency) 
to  the  total  mortgage  payment  provides 
an  indication  of  the  project's  ability  to 
make  the  next  mortgage  payment  after 
past  obUgations  are  met.  without 
depending  upon  the  next  month's  rent 
collections. 

The  two  ratios  defined  above  will  be 
calculated  using  financial  data 
contained  in  the  project's  most  recent 
annual  audited  financial  statement 
submitted  to  the  Field  Office  in 
accordance  with  the  Regulatory 
Agreement  (see  par.  (e)(l)(vi.).  in 
conjtmction  with  monthly  accounting 
reports.  A  result  of  zero  or  less  on  the 


two  ratios  suggests  that  the  project  has 
a  current  financial  problem.  These  ratios 
were  selected  because  they  provide  a 
straightforward  means  of  identifying 
projects  with  cash  flow  difficulties. 
Projects  with  either  ratio  in  the  positive 
range  may  be  added  to  Category  A  for 
insured  projects  or  Category  C  for  HUD- 
held  projects  based  on  written 
justifications  by  HUD  Field  Offices 
documenting  appropriate 
circxmistances.  For  example,  a 
substantial  increase  in  vacancies  in 
recent  months  may  warrant  elevating 
the  project's  priority  category.  The 
justifications  will  be  reviewed  by  the 
Regional  Housing  Director,  who-will 
resolve  any  issues  with  the  respective 
Field  Offices  and  approve,  or 
disapprove,  the  change  in  priority. 

(v)  Determination  of  Ranking  Within 
Priority  Category 

The  number  of  projects  which  can  be 
funded  from  Fiscal  Year  1994  resources 
will  depend  upon  the  units  and  budget 
authority  designated  in  Field  Office 
recommendations.  If  LMSA  program 
funds  are  available  to  fund  some,  but 
not  all  of  the  projects  in  a  given  priority 
category  (after  funding  all  projects  in 
higher  priority  categories),  any  project 
selections  from  the  given  category  will 
follow  from  a  ranking  of  projects  within 
that  category  using  a  funding  score.  A 
maximimi  score  of  115  points  (110 
points  for  HUD-held  projects)  may  be 
accumulated  on  the  basis  of  the 
following  project  characteristics  and 
maximum  point  potentials: 

(A)  Occupancy— 25  points. 
Calculation:  No.  of  occupied  units 

Divided  by  Total  units  in  the  project. 
Lower  values  yield  higher  points. 

(B)  Owner  advances  or  contributions 
since  October  1. 1990—  25  points. 

Calculation:  Total  of  owmer  advances 
or  contributions  during  the  period 
Divided  by  Total  Units  in  the  project. 
Larger  values  yield  higher  points. 

(C)  Tenants  paying  in  excess  of  40 
percent  of  their  income  for  rent — 15 

points. 

Calculation:  No.  of  units  occupied  by 
tenants  paying  over  40  percent  of  their 
income  for  rent  Divided  by  Total  units 
in  the  project.  Larger  values  yield  higher 
points. 

(D)  Income/Expense  Ratio — 15  points. 
Calculation:  As  defined  above. 

Smaller  values  yield  higher  points. 

(E)  Ratio  of  Surplus  Cash  (Deficiency) 
to  Total  Monthly  Mortgage  Payment- 15 
points. 

Calculation:  As  defined  above. 
Smaller  values  yield  higher  points. 

(F)  For  HUD-insured  projects  only. 
Mortgage  balance  per  dollar  of 
additional  subsidy — 5  points. 


Calculation:  Mortgage  principal 
balance  Divided  By  Proposed  LMSA 
annual  contract  authority.  Larger  values 
yield  higher  points. 

(G)  Resident  Initiatives— 15  points. 

Evidence  in  the  form  of  a  contract,  or 
other  written  commitment,  to  transfer 
title  to  the  property  to  a  resident 
organization,  cooperative  association, 
non-profit  entity,  public  body  including 
an  instrumentality  thereof,  public 
housing  agency  or  Indian  Housing 
Authority,  for  the  purpose  of  resident 
ownership  or  management  of  the 
project. 

(vi)  LMSA/Flexible  Subsidy  Program 
Coordination 

Pursuant  to  section  405(f)  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550), 
assistance  under  this  NOFA  will  be 
coordinated  with  assistance  made 
available  under  the  NOFA  for  the 
Flexible  Subsidy  Program.  Projects 
seeking  assistance  under  both  programs 
will  be  reviewed  to  evaluate  the  effect 
on  cash  flow  and  ability  to  fund  repair 
items  &t)m  the  increased  operating 
income.  By  taking  into  account  all 
funding  sources,  HUD  can  determine 
whether  the  infusion  of  Flexible 
Subsidy  assistance  together  with  the 
LMSA  represents  the  appropriate 
solution  for  project  stabilization. 

(vii)  Funding  for  Selected  Projects 

If  the  Regional  Office  confirms  that  all 
program  requirements  have  been  met 
and  selects  the  project  for  funding, 
notification  of  a  general  funding  award 
will  be  made  through  the  HUD  Field 
Office.  If  an  application  can  be 
approved  only  on  certain  conditions, 
HUD  will  notify  the  owner  of  the 
conditions  and  specify  a  time  limit  by 
which  those  conditions  must  be  met. 
Disapproved  applicants  will  also  be 
notified  with  a  statement  of  the  grounds 
for  disapproval. 

(3)  Emergency  LMSA  Funding 

Up  to  five  percent  of  the  LMSA  funds 
announced  in  this  Notice  may  be  made 
available  to  fund  projects  recommended 
by  the  respective  HUD  Field  Office 
subsequent  to  the  Annual  Needs  Survey 
reporting  deadline  for  the  general 
funding  round.  After  this  deadline,  only 
emergency  requests  will  be  accepted.  In 
all  cases  governed  by  these  emergency 
procedures,  consideration  will  be  given 
to  the  extent  that  sufficient  resources  are 
available. 

To  qualify  for  emergency  LMSA 
assistance,  the  project  must  be  Insured 
with  presently  serious  financial 
problems  (as  described  in  paragraph 


(2)(iii)  above),  and  must  meet  one  of  the 
conditions  listed  below: 

(i)  The  applications  (or  corrections  to 
the  applications)  were  received  too  late 
by  the  Field  Office  to  be  included  in  the 
Annual  Needs  Survey. 

(ii)  Projects  were  recommended  by  the 
Field  Office  during  this  general  funding 
round,  but  were  not  approved  by  the 
Regional  Office  or  did  not  score  a 
sufficient  number  of  points  in  the 
ranking  process. 

All  application  and  Field  Office 
review  procedures  p)ertaining  to  the 
LMSA  program  will  be  followed  for 
emergency  recommendations.  In 
addition,  an  emergency 
reconunendation  must  have  a  full 
written  justification  signed  by  the  Field 
Office  Manager.  HUD  Field  Offices  are 
required  to  demonstrate  that  provision 
of  the  proposed  LMSA  units  is  likely  to 
avert  a  mortgage  default  or  assignment 
in  the  near  future,  and  the  request  to  the 
Regional  Office  will  explain  why  funds 
are  needed  on  an  emergency  basis.  The 
Region  will  not  consider  any  emergency 
funding  request  which  does  not  have 
written  justification  signed  by  the 
Manager. 

The  Region  will  review  Field  Office 
justifications  and  will  determine 
whether  provision  of  LMSA  units  is  an 
appropriate  response  to  the 
circumstances  documented  by  HUD 
Field  staff.  If  an  emergency  request  is 
approved,  notification  of  the  subsidy 
award  will  be  made  through  the  HUD 
Field  Office. 

II.  Application  Process 

(a)  Completed  applications  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdiction  over  the  multifamily 
property  for  which  assistance  is 
requested.  Application  kits  containing 
copies  of  required  HUD  forms  and 
Notices  are  available  from  HUD  Field 
Offices. 

(b)  For  consideration  under  the 
General  LMSA  Funding  procedures  set 
forth  previously  in  this  Notice,  a 
completed  LMSA  appHcation  must  be 
received  in  the  Field  Office  on  or  before 
4  p.m.  March  7, 1994.  Applications 
received  after  this  deadline  will  be 
considered  for  LMSA  assistance  only  if 
the  Secretary  determines  that  such 
assistance  is  needed  immediately  in 
response  to  emergency  circumstances 
and  only  to  the  extent  that  sufficient 
Fiscal  Year  1994  LMSA  budget 
authority  remains  to  satisfy  the  subsidy 
requirement. 

III.  Checklist  of  Application 
Submission  Requirements 

(a)  LMSA  applications  must  meet  the 
requirements  set  forth  in  section 
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the  plan,  as  indicated  by  recent  HUD 
physical  insp)ections,  management 
re\'iews  or  records  of  tenant  complaints 
£uid  comments,  or  by  HUD  physical 
inspections  and/or  management  reviews 
which  may  be  scheduled  in  conjunction 
with  review  of  the  LMSA  application. 
Changes  required  by  HUD  may  also 
include  requirements  for  carrying  out 
Resident  Initiatives  activities  where  it  is 
determined  that  it  could  be  beneficial  to 
the  management  of  the  project. 

(11)  Alldocumentation  needed  to 
conduct  a  subsidy  layering  review  as 
required  by  HUD  Notice  90-17, 
"Combining  Low-Income  Housing  Tax 
Credits  (LIHTC)  v«th  HUD  Programs", 
and  by  the  Notice  of  administrative 
guidelines  to  be  applied  to  assistance 
programs  of  the  Office  of  Housing 
pubhshed  on  April  9,  1991  (56  FR 
14436).  The  Department  is  obligated  by 
law  to  reduce  the  amount  of  assistance 
it  will  provide  if  the  review  discloses  a 
certain  level  of  excess.  These  may 
include  the  Sources  and  Uses  Statement 
which  can  be  reproduced  from 
appendix  F  of  HUD  Handbook  4350.1, 
REV-1,  Insured  Project  Servicing; 
evidence  of  issuance  of  tax  credits  from 
the  State  Housing  Finance  Agency;  the 
terms  and  conditions  for  all  mortgages 
(interest  rates,  etc.),  and  Income  and 
Expense  Statement  (Statement  of  Profit/ 
Loss  Form  HUD-92410). 

(12)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12.  Accountability  in  the  Provision  of 
HUD  Assistance. 

(13)  Disclosures  and  verification 
requirements  for  Social  Security  and 
Employer  Identification  Numbers,  as 
reauired  by  24  CFR  part  750. 

(14)  Certification  and  disclosure 
according  to  HUD  Notice  H-90-27 
entitled  "OMB's  Guidance  on  New 
Government-wide  Restrictions  on 
Lobbying"  issued  April  13, 1990. 

(15)  Form  HUD-2530,  Previous 
Participation  Certificate(s)  for  all 
principals  (including  management 
agents)  requiring  clearance  under  those 
procedures. 

(16)  A  certification  stating  that  the 
owner  vnll  comply  with  the  provisions 
of  the  Fair  Housing  Act,  Title  VI  of  the 
Civil  Rights  Act  of  1964.  Executive 
Orders  11063  and  11246.  section  504  of 
the  Rehabilitation  Act  of  1973.  the  Age 
Discrimination  Act  of  1975,  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968,  as  well  as  with  all 
regulations  issued  pursuant  to  these 
authorities. 

(17)  Certification  that  the  applicant 
will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 


amended,  (URA).  implementing 
regulations  at  49  CFR  part  24,  and  HUD 
Handbook  1378,  Tenant  Assistance, 
Relocation  and  Real  Property 
Acquisition. 

(i8)  Anti-lobby ing  Certification  for 
contracts,  grants,  loans  and  cooperative 
agreements  for  grants  exceeding 
$100,000;  and  Disclosure  of  Lobbying 
Activities  (SF-LLL),  if  applicable. 
Standard  Form-LLL  is  required  if  funds 
other  than  federally  appropriated  funds 
will  be  or  have  been  used  to  lobby  the 
Executive  or  Legislative  branches  of  the 
Federal  government  regarding  specific 
contracts,  grants,  loans  or  cooperative 
agreements. 

IV.  Corrections  to  Deficient 
Applications 

(a)  After  the  submission  date  for 
applications,  no  owner-initiated 
changes  to  application  documents  will 
be  accepted,  except  for  correction  of 
curable  technical  deficiencies  which  do 
not  alter  the  substance  of  the 
application  materials.  Curable  technical 
deficiencies  are  items  that  are  not 
necessary  for  HUD  review  under  the 
selection  criteria  (e.g.,  failure  to  submit 

a  required  certification).  Applicants  may 
not  submit  items  that  would  improve 
the  substantive  quality  of  the 
application  after  the  application 
deadline. 

(b)  HUD  will  notify  an  applicant  in 
writing,  shortly  after  the  application 
response  deadline,  of  any  curable 
technical  deficiencies  in  the 
application.  The  applicant  must  submit 
corrections  to  the  Field  Office  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  appUcant  of  any 
such  deficiency.  The  applicant  must 
submit  the  corrected  docmnent(s)  with 
a  separate  written  summary  of  all 
changes  from  the  original  submission. 

V.  Other  Matters 

(a)  HUD  regulations  in  24  CFR  part 
50,  implementing  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 

§  50.20.  Since  the  activities  set  forth  in 
this  Notice  are  within  the  exclusion  set 
forth  in  §  50.20(d),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

(b)  Executive  Order  12612. 
Federalism.  The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  this  NOFA  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
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political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government. 

(c)  Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
the  Family,  has  determined  that  this 
NOFA  does  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 

(d)  Section  13  oflhe  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule  at 
24  CFR  part  86,  particularly  the 
examples  contained  in  appendix  A  of 
the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815; 
TDD:  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

(e)  Section  103  of  the  HUD  Reform 
Act.  HUD's  regulation  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  pubHshed  May  13. 1991  (56  FK 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  firom  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 


from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Apphcants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Accountability  in  the  Provision  of 
HUD  Assistance— Section  102  of  the 
HUD  Reform  Act.  HUD  has  promulgated 
a  final  rule  to  implement  section  102  of 
the  Department  of  Housing  £uid  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  The  final  rule  is  codified  at 
24  CFR  part  12.  Section  102  contains  a 
niunber  of  provisions  that  are  designed 
to  ensure  greater  accountability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by 
HUD.  On  January  14,  HUD  published  at 
57  FR  1942,  additional  information  that 
gave  the  public  including  applicants  for, 
and  recipients  of,  HUD  assistance) 
further  information  on  the 
implementation,  public  access,  and 
disclosure  requirements  of  section  102. 
The  documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access. 
HUD  wi^l  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  pubhc  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 


(2)  Disclosures.  HUD  will  make 
available  to  the  pubUc  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C.  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

(3)  Subsidy-layering  determinations 
24  CFR  12.52  requires  HUD  to  certify 
that  the  amount  of  HUD  assistance  is 
not  more  than  is  necessary  to  make  the 
assisted  activity  feasible  after  taking 
account  of  other  government  assistance. 
HUD  will  make  the  decision  with 
respect  to  each  certification  available  to 
the  public  free  of  charge,  for  a  three-year 
period.  (See  the  notice  published  in  the 
Federal  Register  on  January  16,  1992 
(57  FR  1942)  for  further  information  on 
requesting  these  decisions.)  Additional 
information  about  applications.  HUD 
certifications,  and  assistance 
adjustments,  both  before  assistance  is 
provided  or  subsequently,  are  to  be 
made  under  the  Freedom  of  Information 
Act  (24  CFR  part  15). 

(g)  The  Byrd  Amendment.  Prohibition 
Against  Lobbying  Activities.  The  use  of 
funds  awarded  vmder  this  NOFA  is 
subject  to  the  disclosure  requirements 
and  prohibitions  of  Section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (the  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Required  Reporting 

A  certification  is  required  at  the  time 
application  for  funds  is  made  that 
Federally  appropriated  funds  are  not 
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lave  not  been  used  in  violation 
I  319  and  that  disclosure  will 
if  payments  for  lobbying  with 
1  Federally  appropriated 
so  there  is  a  standard 
J  form.  SF-LLL.  "Disclosure 


Fonn  to  Report  Lobbying",  which  must 
be  used  to  disclose  lobbying  with  other 
than  Federally  appropriated  funds. 

Authority:  Section  8  of  the  United  States 
Housing  Act  of  1937. 42  U.S.C  1437f. 


Dated:  January  10, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-FedenU 
Housing  Commissioner. 
IFR  Doc.  94-1307  Filed  1-19-94;  8:45  ami 
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contained  in  three  special  messages  for 
FY  1994.  These  messages  were 
transmitted  to  Congress  on  October  13. 
November  1,  and  November  19, 1993. 

Rescissions  (Attachments  A  and  Q 

As  of  January  1. 1994.  37  rescission 
proposals  totaUng  $1,946.1  miUion  had 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  January  1, 1994,  $5,991.2 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  D 
shows  the  status  of  each  deferral 
reported  during  FY  1994. 


Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

58  FR  54256.  Wednesday,  October  20. 
1993 

58  FR  59517.  Tuesday.  November  9. 
1993 

58  FR  63264.  Tuesday.  November  30, 

1993 
Leon  E.  Panetta, 
Director. 

BHJJNO  COOC  3110-01-M 
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ATTXCEKEMT  A 


8TATD8  OF  FY  1994  RE8CZ88Z0M8 


Anoiints 

(In  Billions 

of  dollars) 


Rescissions  proposed  by  the  President 1,946.1 

Re j  ected  by  the  Congress 

Currently  before  the  Congress 1,946.1 

ATTACHMENT  B 

8TATU8  OF  FY  1994  DEFERIIALS 

Amounts 

(In  millions 

9f  dollars) 

Deferrals  proposed  by  the  President 8,548.7 

Routine  Executive  releases  through  January  1,  1994    -2,557.5 
Overturned  by  the  Congress *" 

Currently  before  the  Congress 5,991.2 
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Agiiculturat  Marketing  Service 

RULES 

Grapes  grow-n  in  California,  3316-3317 

Agilculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  3313-3316 

Army  Department 

NOTICES 
Meetings: 

Science  Board.  3332-3333 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Children  and  Families  Administration 

RULES 

Public  assistance  programs: 
Family  SiMprptirt  Act  of  1988;  related  AFDC  amendments; 
correction,  3319-3320 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  on  Immigration  Reform 

NOTICES 
Meetings,  3331 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  3331-3332 

Defense  Department 

See  Army  Department 

Education  Department 

NOTICES 

Postsecondary  education: 
Direct  Student  Loan  Regulations  Negotiated  Rulemaking 
Advisory  Committee,  meeting;  correction,  3333 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

BrowTi  Shoe  Co.  et  al.,  3377 

Gilligan  k  O'Malley  et  al.,  3377-3378 

ITT  Rayonier  Grays  Harbor  Pulp  and  Lignin  Products 
Division  et  al.,  3378 

Litton  Systems,  Inc.,  3378-3379 
Applications,  hearings,  determinations,  etc.: 

Simonds  Industries,  Inc.,  3379 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
3376-3377 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availability,  3356-3357 

Weekly  receipts,  3357 

Federal  Aviation  Administration 

RULES 

Class  B  airspace;  correction,  3409 

Class  C  airspace;  correction,  3409 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  3357-3358 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Federal  banking  and  thrift  agencies;  capital  and  accounting 
standards  differences;  report  to  Congress,  3358-3365 

Federal  Energy  Regulatory  Comntission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Duke  Power  Co.,  333.3-3334 

Transcontinental  Gas  Pijje  Line  Corp.,  3334-3335 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  3335 

Appalachian  Power  Co.  et  al.,  3335-3336 

Carnegie  Natural  Gas  Co.,  3336 

CNG  Transmission  Corp.,  3336 

Five  Flags  Pipeline  Co.,  3336-3337 

National  Fuel  Gas  Supply  Corp..  3337 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxj  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  93-1 38-T] 

Imported  Fire  Ant  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
imported  Hre  ant  regulations  by 
designating  all  or  portions  of  the 
following  as  quarantined  areas:  5 
counties  in  Arkansas,  6  counties  in 
Georgia.  6  counties  in  Mississippi,  17 
counties  in  North  Carolina,  4  counties 
in  Oklahoma.  4  counties  in  South 
Carolina,  and  5  counties  in  Tennessee. 
This  action  expands  the  quarantined 
areas  and  imposes  certain  restrictions 
on  the  interstate  movement  of 
quarantined  articles  from  those  areas. 
This  action  is  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
to  noninfested  areas  of  the  United 
States. 

DATES:  Effective  Date:  Interim  rule 
effective  January  21, 1994.  Comments: 
Consideration  will  be  given  only  to 
comments  received  on  or  before  March 
22. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
yoiu'  comments  refer  to  Docket  No.  93- 
138-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 

8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 


encouraged  to  call  ahead  on  (202)  690- 
2817  to  bcilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Brittingham,  Operations 
Officer.  Plant  Protection  and 
Quarantine.  APHIS.  USDA,  room  640. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  Hre  ant  regulations 
(contained  in  7  CFR  301.81  through 
301.81-10,  and  referred  to  below  as  the 
regulations)  quarantine  infested  States 
or  infested  areas  within  States  and 
impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  Rre  ant. 

Imported  fire  ants,  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel.  are 
aggressive,  stinging  insects  that,  in  lai^e 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans.  The 
imported  fire  ant  feeds  on  crops  and 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery.  The  imported 
fire  ant  is  not  native  to  the  United 
States.  The  regulations  prevent  the 
imported  fire  ant  from  spreading 
throughout  its  ecological  range  within 
this  country. 

The  regulations  in  §  301.81-3  provide 
that  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  list  as  a  quarantined  area 
each  State,  or  each  portion  of  a  State, 
that  is  infested  with  imported  fire  ants. 
The  Administrator  will  designate  less 
than  an  entire  State  only  under  the 
following  conditions:  (1)  The  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  the  regulated 
articles  listed  in  §  301.81-2  that  are 
equivalent  to  the  interstate  movement 
restrictions  imposed  by  the  regulations; 
and  (2)  designating  less  than  the  entire 
State  will  prevent  the  spread  of  the 
imported  fire  ant.  The  Administrator 
may  include  uninfested  acreage  within 
a  quarantined  area  due  to  its  proximity 
to  an  infestation  or  its  inseparability 
from  the  infested  locality  for  quarantine 
purposes. 

We  are  amending  §  301.81-3(e)  by 
designating  all  or  portions  of  the 
following  counties  as  quarantined  areas: 
Desha,  Grant,  Hempstead,  Hot  Springs, 
and  Howard  Counties  in  Arkansas; 
Franklin,  Gilmer,  Pickens.  Stephan. 


Fannin,  and  Lumpkin  Counties  in 
Georgia;  Bolivar.  Desoto,  Marshall. 
Panola,  Quitman,  and  Tate  Counties  in 
Mississippi;  Anson.  Cumberland,  Dare, 
Duplin,  Hoke,  Lenoir,  Martin. 
Mecklenburg,  Montgomery.  Pitt. 
Richmond.  Robeson.  Sampson. 
Scotland.  Tyrrell,  Union,  and 
Washington  Counties  in  North  Carolina; 
Carter.  Bryan.  Marshall,  and  McCurtain 
Counties  in  Oklahoma;  Abbeville. 
Anderson.  Greenville,  and  York 
Counties  in  South  Carolina;  and  Fayette, 
Hardeman,  Hardin.  McNairy.  and 
Wayne  Counties  in  Tennessee. 

See  the  rule  portion  of  this  document 
for  specific  descriptions  of  the  new 
quarantined  areas. 

We  are  taking  this  action  because 
recent  surveys  conducted  by  APHIS  and 
State  and  county  agencies  reveal  that 
the  imported  fire  ant  has  spread  to  all 
or  portions  of  these  areas. 

Emei^ency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Imimcdiate  action  is 
necessary  to  prevent  the  artificial  spread 
of  imported  fire  ant  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  resp>ect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  pubUcation. 
We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  doctmient  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  OfBce  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  Arkansas.  Georgia. 
Mississippi.  North  Carolina,  Oklsdioina, 
South  Carolina  and  Tennessee. 
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Thousands  of  small  entities  move  these  1979,  and  44  FR  51272-51274,  August  Oklahoma:  Abbeville  County  in  South 

articles  interstate  from  these  States,  and  31, 1979).  Carolina;  and  Hardeman,  Hardin,  and 

many  more  thousands  of  small  entities           Copies  of  the  environmental  McNairy  Counties  in  Tennessee,  to  read 

move  these  articles  interstate  from  other  assessments  and  findings  of  no  as  set  forth  below. 

States.  significant  impact  are  available  for 

Based  on  information  compiled  by  the  public  inspection  at  USDA.  room  1141,  *  301.81-3    Ouarantiiwd  areas. 

Department,  we  have  determined  that  South  Building.  14th  Street  and  •        •         •        •        • 

approximately  76  small  entities  within  Independence  Avenue  SW.,  (gj  •  •  • 

the  newly  regulated  areas  move  articles  Washington,  DC,  between  8  a.m.  and  •        •        •        •        • 

interstate  from  the  specified  areas  in  4:30  pjn.,  Monday  through  Friday, 

those  States.  Further,  the  overall  except  holidays.  In  addition,  copies  may  Arkansas 

economic  impact  from  this  action  is  be  obtained  by  writing  to  the  individual  •         •         •        •        • 

estimated  to  be  approximately  $35,000.  listed  under  "FOR  FURTHEP  'NFORMATTON  Desha  County. 

Under  these  circumstances,  the  CONTACT."  *        •        *        •        • 

Administrator  of  the  Animal  and  Plant            ««i..^^  a  ^  That  portion  of  the  county  south  of  the 

Health  Inspection  Service  has  Paperwork  Reduction  Act  ArkansaTRlver. 

determined  that  this  action  will  not                The  information  collection  and  •        •        *        •        • 

have  a  significant  economic  impact  on  recordkeeping  requirements  contained  Grant  County. 

a  substantial  number  of  small  entities.  in  Subpart  301.81  have  been  approved  .        •        •        •        • 

Executive  Order  12372  n^  SlSISS^?' '^^T'"!"*  "''*   v  That  portion  of  the  county  south  of  U.S. 

_..                   /^••♦,i^^      .K^  Budget  (OMB)  under  the  Paperwork  Highway  270,  Including  the  corporate  city 

This  program/activity  is  listed  m  the  Reduction  Act  of  1980  (44  U.S.C.  3501  limits  of  Sheridan       *            »~           ' 

Catalog  of  Federal  Domestic  Assistance  gt  geq.)  under  OMB  control  number  Hempstead  County. 

under  No.  10.025  and  is  subject  to  0579-0088.  .         «        •        •        • 

Executive  Order  12372,  which  requires on.  .      _.•       r.u       *   ^        .u    t 

intergovernmental  consultation  with  List  of  Subfects  in  7  CFR  Part  301  atS^IITSI^wL  2^4"*^ 

State  and  local  officials.  (See  7  CFR  part         Agricultural  commodities,  Plant  /^ot  Spring  County. 

3015,  subpart  V.)  diseases  and  pests.  Quarantine,  That  portion  of  the  county  east  of  Interstate 

Executive  Order  12778  Reporting  and  recordkeeping  30  to  the  intersection  with  U.S.  Highway  270; 

requirements,  Transportation.  then  south  of  U.S.  270  to  the  Hot  Springs 

This  rulehas  been  reviewed  under               Accordingly,  7  CFR  part  301  is  County/Grant  County  line,  including  the 

Executive  Order  12778,  Civil  Justice  amended  as  follows-  corporate  city  limits  of  Malvern. 

Reform.  This  rule:  Howard  County. 

(1)  Preempts  all  State  and  local  laws  PART  301 DOMESTIC  QUARANTINE  •         •        •        •        • 

and  regulations  that  are  inconsistent  NOTICES  That  portion  of  the  county  south  of 

with  this  rule;  Arkansas  Highway  24  from  the  Sevier  County 

(2)  Has  no  retroactive  effect;  and                   1.  The  authority  citation  for  part  301  ijne  east  to  the  west  boundary  of  R.  27  W.; 

(3)  Does  not  require  administrative  continues  to  read  as  follows:  then  north  along  R.  27  W.  to  the  north 
proceedings  before  parties  may  file  suit          Authority:  7  U.S.C  I50bb.  ISOdd.  I50ee.  boundary  of  T.  9  S.;  then  east  to  the  county 
in  court  challenging  this  rule.  150ff,  lei,  162.  and  164-167;  7  CFR  2.17,  •»«•• 

National  Environmental  Policy  Aa  2.51.  and  371.2(c).  .         .         .         •         • 

Two  environmental  assessments  and           2.  In  §  301.81-3,  paragraph  (e),  the  fist  Georgia 

findings  of  no  significant  impact  have  of  quarantined  areas  is  amended  as  .         .         •        •        • 

been  prepared  for  the  imported  fire  ant  follows:                     ,   ,    ,      .     ,       ,  Fannin  County.  The  entire  county. 

regulatory  program.  The  assessments  a.  By  adding,  m  alphabetical  order, 

provide  a  basis  for  the  conclusion  that  e"^«s  for  Hot  Sprmgs  County  m  ^^^^^  .^  ^^^     j^^^  ^^^  ^ 

the  methods  employed  to  regulate  the  Arkansas;  Fanmn.  Franklin.  Gihner 

imported  fire  ant  will  not  significantly  f:*^?'"'''."^,^"'' ^^P^^  Gilmer  County.  The  entire  county, 

affect  the  quality  of  the  human  Counties  m  Georgia;  Desoto  and  ..... 

environment.  Based  on  the  findings  of  Quitinan  Counties  in  Mississippi;  Dare.  .  ,„  . .   f.,.    -  ,  .„,.     ^„„,^ 

no  significant  impact,  the  AdminiSrator  Mecklenburg,  and  Montgomery  ^  ^'"P^"  C.«nfy^Tl..  eatm.  county, 

of  the  Animal  and  Plant  Health  Counties  in  North  Carolina;  Carter  ,>.  .        ^      .  «. 

Inspection  Service  has  determined  that  County  in  Oklahoma;  Anderson.  ftclcens  Coonfy.  The  endre  county, 

an  environmental  impact  statement  Greenville,  and  York  Counties  in  South  •         •         •        •        • 

need  not  be  prepared!  Carolina;  and  Fayette  and  Wayne  Stephan  County.  The  entire  county. 

The  environmental  assessments  and  Counties  in  Teimessee,  to  read  as  set  •         •        •        •        • 

findings  of  no  significant  impact  were  ^°{^*^'°^-.                  ...            ...  Mis.^issippi 

prepared  in  accordance  with:                           b.  By  addmg  quarantined  areas  to  the  ^         .        .         .        . 

(1)  The  National  Environmental  entries  for  Desha.  Grant.  Hempstead,  d  .       /-      ^  -n.  .      -■       r.u 
Policy  Act  of  1969  (NEPA)  (42  U.S.C.  and  Howard  Counties  in  Arkansas,  to  .^^fj^th'l.'ffi-  n'^K^T  55^""'^ 
4321  et  sea.);  read  as  set  forth  t»elow.  ,        . 

(2)  RecuLtions  of  the  Council  on                 c  By  revising  the  entries  for  BoUvar.  *„    *    ^* 

Environmental  QuaUty  for  Marshall.  Panola,  and  Tate  Counties  in  .^'"«  ^"""^  That  portion  of  the  county 

Implementing  the  Procedural  Provisions  Mississippi;  Anson.  Cumberland.  |>'"8  *J"'  °^^  "^f  '"^''^°*  **■  »  ^• 

of  NEPA  (40  CFR  parts  1500-1508);  Duplin.  Hoke.  Lenoir.  Martin.  Pitt.  *        *                  * 

(3)  USDA  Regulations  Implementing  Richmond.  Robeson.  Sampson.  Marshall  County.  The  entire  county. 
NEPA  (7  CFR  part  lb);  and  Scotland.  Tyrrell,  Union,  and  ...»        * 

(4)  APHIS  Guidelines  Implementing  Washington  in  North  Carolina;  Bryan,  Panola  County  The  entire  county. 
NEPA  (44  FR  50381-50384.  August  28.  Marshall,  and  McCurtain  Counties  in  •         •        •        •        • 
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Quitman  County.  The  eatire  county. 

•  *         *         •         • 

Tate  County.  The  entire  county. 

•  •         •         •        • 

North  Carolina 

Anson  County.  The  entire  county. 

•  •         •         •         • 

CumbeHand  County.  The  entire  county. 
Dare  County.  The  entire  county,  excluding 
Roanoke  Island  and  the  Outer  Banks. 
Duplin  County.  The  entire  county. 
Hoke  County.  The  entire  county. 

•  •         •         »         » 

Lenoir  County.  The  entire  county. 
Martin  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  the 
intersection  of  the  Martin/Pitt  County  line 
and  North  Carolina  State  Highway  903;  then 
north  along  North  Carolina  State  Highway 
903  to  its  intersection  with  Sute  Secondary 
Road  1142;  then  northeast  along  State 
Secondary  Road  1142  to  its  intersection  with 
U.S.  Highway  64;  then  west  along  U.S. 
Highway  64  to  its  intersection  with  State 
Secondary  Road  1409;  then  northwest  along 
State  Secondary  Roed  1409  to  its  intersection 
with  State  Secondary  Road  1423;  then  north 
along  State  Secondary  Roed  1423  to  its 
intersection  writh  State  Secondary  Road  1420; 
then  northeast  along  State  Secondary  Roed 
1420  to  its  intersection  with  State  Secondary 
Road  1417;  then  north  along  Sute  Secondary 
Road  1417  to  its  intersection  with  State 
Secondary  Road  1416;  then  northeast  along 
an  Imaginary  line  to  the  Roanoke  River,  then 
east  along  the  Roanoke  River  to  its 
intersection  with  the  Washington/Martin 
County  tine;  then  south  along  the 
Washington/Martin  County  line  to  iU 
intersection  with  the  Beaulort/Martin  County 
line;  then  west  along  the  Beaufort/Martin 
County  line  to  its  intersection  with  the 
Martin/Pitt  County  line;  then  northwest 
along  the  Martin/Pitt  County  line  to  the  point 
of  beginning. 

Mecklenburg  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the' 
intersection  of  the  North  Carolina/South 
Carolina  State  line  and  Interstate  Highway 
77;  then  northeast  along  Interstate  Highway 
77  to  its  intersection  with  U.S.  Highway  521; 
then  southeast  along  U.S.  Highway  S21  to  its 
intersection  vrith  State  Secondary  Road  3814; 
then  east  along  Sute  Secondary  Road  3814  lo 
its  intersection  with  Secondary  Road  3600; 
then  northeest  along  Secondary  Road  3600  to 
iU  intersection  with  North  Carolina  Highway 
16  and  State  Secondary  Road  3585;  then 
northeast  along  State  Secondary  Road  3585  to 
its  intersection  with  U.S.  Highway  74;  then 
southeast  along  U.S.  Highway  74  lo  ito 
interaection  with  the  Mecklenburg/Unlon 
County  line;  then  southwest  along  the 
MecklenburgAJnion  County  line  lo  its 
intersection  with  the  North  Carolina/South 
Carolina  State  line;  then  northwest  along  the 
North  Carolina/South  Carolina  State  line  to 
the  point  of  beginning. 

Montgomery  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
intenection  of  the  Pee  Dee  River  and  North 
Carolina  Suta  Highway  731;  then  northeast 
along  North  Carolina  State  Hi^iway  731  to 
iU  intersection  with  North  Carolina  State 


Highway  73;  then  north  along  North  Carolina 
State  Highway  73  to  its  intersection  with 
North  Carolina  State  Highway  109;  then 
northeast  along  North  Carolina  State 
Highway  109  to  its  intersection  with  State 
Secondary  Road  1127;  then  northeast  along 
Stale  Secondary  Roed  1127  to  its  intersection 
with  State  Secondary  Road  1118;  then  north 
along  State  Secondary  Road  1118  lo  its 
intersection  with  State  Secondary  road  1544; 
then  east  along  State  Secondary  Road  1S44  to 
its  intersection  with  State  Secondary  Road 
1S43;  then  south  along  State  Secondary  Road 
1543  to  its  intersection  with  State  Secondary 
Road  1565;  then  northeast  along  State 
Secondary  Roed  1565  lo  its  intersection  with 
State  Secondary  Road  1564;  then  east  along 
State  Secondary  Road  1564  to  its  intersection 
with  State  Secondary  Road  1005;  then  south 
along  State  Secondary  Road  1005  to  its 
intersection  with  the  Montgomery /Richmond 
County  line;  then  southwest  along  the 
Montgomery/Richmond  County  line  to  its 
intersection  with  the  Pee  Dee  River  then 
north  along  the  Pee  Dee  River  lo  the  point  of 
beginning. 

Pitt  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  the 
intersection  of  State  Secondary  Road  1110 
and  the  Greene/Pitt  County  line;  then 
northwest  along  the  Greene/Pitt  County  line 
to  its  intersection  with  State  Secondary  Road 
1139;  then  north  along  State  Secondary  Road 
1139  to  its  intersection  with  State  Secondary 
Road  1318;  then  north  along  State  Secondary 
Road  1318  to  its  intersection  «hlh  U.S. 
Highway  264;  then  northeast  along  U.S. 
Highway  264  to  its  intarsection  with  Sute 
Secondary  Road  1212;  then  north  along  State 
Secondary  Road  1212  to  its  intersection  with 
North  Carolina  Highway  43;  then  northwest 
along  North  Carolina  Highway  43  to  iU 
intersection  with  North  Carolina  Highway 
223;  then  east  along  North  Carolina  Highway 
223  to  its  interaection  with  North  Carolina 
Highway  33;  then  southeast  along  North 
Carolina  Highway  33  lo  iu  intersection  with 
State  Secondary  Road  1415;  then  east  along 
Stale  Secondary  Road  1415  to  its  intersection 
with  State  Secondary  Road  1416;  then 
northeast  along  State  Secondary  Roed  1416  lo 
its  intersection  with  State  Secondary  roed 
1424;  then  north  along  State  Secondary  Road 
1424  lo  iu  intersection  with  U.S.  Highway 
13;  then  north  along  U.S.  Highway  13  to  its 
Intersection  with  Sute  Secondary  Road  1510; 
then  east  along  Suie  Secoodary  Road  1510  to 
iu  intersection  with  North  Carolina  Sute 
Highway  30;  then  southeast  along  North 
Carolina  Sute  Highway  30  to  iU  intersection 
with  North  Carolina  Sute  Highway  903  and 
Sute  Secondary  Road  1551;  then  east  along 
Sute  Secondary  Road  1551  to  IU  intersection 
with  SUU  Secondary  Road  1552;  then  east 
along  Sute  Secondary  Road  1552  lo  iu 
intersection  with  the  Beaufott/Pitt  County 
line;  then  south  along  the  B«aufart/Pitt 
County  line  to  iU  intarsectioD  «rith  the 
Craven/Pitt  County  line;  then  wrest  along  the 
Craven/Pitt  County  line  to  iU  Intersection 
with  the  Lenoir/Pitt  County  line;  then  west 
along  the  Lenoir/Pitt  County  line  lo  iU 
intersection  with  the  Greene/Pitt  County  line; 
then  north  along  the  Greene/Pttt  County  line 
to  the  point  of  beginning. 


Richmond  County.  The  entire  county. 

Roteaon  County.  The  entire  county. 

Sampton  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
intersection  of  the  Cumberland/Sampson 
County  line  and  State  Secondary  Road  1006; 
then  east  along  State  Secondary  Road  1006  to 
iu  intersection  with  State  Secondary  Road 
1832;  then  southeast  along  State  Secondary 
Road  1832  to  iu  intersection  with  U.S 
Highway  421;  then  southeast  along  U.S. 
Highway  421  to  iU  intersection  with  SUte 
Secondary  Road  1842;  then  northeast  along 
Sute  Secondary  Road  1842  to  iU  intersection 
with  Sute  Secondary  Road  1827;  then  north 
along  SUte  Secondary  Road  1827  to  iU 
intersection  with  Sute  Secondary  Road  1826; 
then  northeast  along  Sute  Secondary  Road 
1826  to  its  intersection  with  State  Secondary 
Road  1746;  then  east  along  Sute  Secondary 
Road  1746  to  its  intersection  with  U.S. 
Highway  701;  then  north  along  U.S.  Highway 
701  to  its  intersection  with  the  Johnston/ 
Sampson  County  line;  then  northeast  along 
the  Johnston/Sampson  County  line  to  its 
intersection  with  the  Wayne/Sampson 
County  line:  then  southeast  along  the  Wayne/ 
Sampson  County  line  to  iU  Intersection  with 
the  Duplin/Sampson  County  tine;  then  south 
along  the  Duplin/Sampson  County  line  to  iU 
intersection  with  the  Pender/Sampson 
County  line;  then  west  along  the  Pender/ 
Sampson  County  line  to  iU  intersection  with 
the  Bladen/Sempson  County  line;  then  north 
along  the  Bladen/Sampson  County  line  to  iU 
intersection  with  the  Cumberland/Sampson 
County  line:  then  north  along  the 
Cumberland/Sampson  County  line  to  the 
point  of  beginning. 

Scotland  County.  The  entire  county. 

Tyrrell  County.  The  entire  county. 

Union  County.  The  entire  county. 

Washington  County.  The  entire  county. 

Oklahixna 

Bryan  County.  The  entire  county. 
Carter  County.  The  entire  county. 
•         •         •         •         • 

Marshall  County.  The  entire  county. 
McCurtain  County.  The  entire  county. 


South  Carolina 
Abbeville  County.  The  entire  county. 

Anderson  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  lb* 
intersection  of  South  Carolina  Primary 
Highway  28  and  the  Pickens  County/ 
Anderson  County  line;  then  southeast  along 
South  Carolina  Primary  Highway  28  to  iU 
intersection  with  County  Road  115;  then 
southeast  along  County  Road  1 1 5  to  lu 
intersection  writh  County  Road  29;  then 
soulbeaet  along  County  Road  29  to  iu 
intersection  with  County  Road  81 ;  then  south 
along  County  Road  81  to  iU  intersection  writh 
South  Carolina  Highway  247;  then  east  along 
this  hi^iway  lo  lu  Intersection  with  the 
eastern  Anderson  County  line:  then  south, 
southwest,  north  and  northeast  along  this 
county  liiM  to  the  point  of  beginning. 

Greenville  County.  That  poftian  of  the 
county  bounded  by  a  line  beginning  at  the 


3316  Federal  Register  /  Vol.  59,  No.  14  /  Friday,  January  21.  1994  /  Rules  and  Regulations 


intersection  of  U.S.  Highway  29  and  the 
western  Greenville  County  line;  then  east 
along  U.S.  Highway  29  to  its  intersection 
with  the  eastern  Greenville  County  line:  then 
south,  southwest,  and  north  along  the  eastern 
Greenville  County  line  to  the  point  of 
beginning. 

York  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  the 
intersection  of  South  Carolina  Primary 
Highway  274  and  the  North  Carolina  State 
line;  then  east,  south,  northeast  and  southeast 
along  the  North  Carolina  State  line  to  its 
intersection  with  the  Lancaster  County/South 
Carolina  County  line;  then  south  along  the 
Lancaster  County/South  Carolina  County  line 
to  its  intersection  with  the  York  County  line; 
then  west  along  the  York  County  line  to  its 
intersection  with  the  Cherokee  County  line; 
then  north  along  the  Cherokee  County  line  to 
its  intersection  with  South  Carolina  Highway 
5;  then  southeast  along  South  Carolina 
Highway  5  to  its  intersection  with  York 
County  Road  44;  then  north  on  York  County 
Road  44  to  its  intersection  with  York  County 
Road  172;  then  east  along  York  County  Road 
172  to  its  intersection  with  York  County 
Road  64;  then  north  along  York  County  Road 
64  to  its  intersection  with  South  Carolina 
Primary  Highway  55;  then  east  along  South 
Carolina  Primary  Highway  55  to  its 
intersection  with  South  Carolina  Primary 
Highway  274;  then  north  along  South 
Carolina  Primary  Highway  274  to  the  point 
of  beginning. 

Tennessee 

Fayette  County.  That  portion  of  the  county 
lying  south  of  U.S.  Highway  64. 

Hardeman  County.  The  entire  county. 

Hardin  County.  The  entire  county. 

McNairy  County.  The  entire  county. 

Wayne  County.  That  portion  of  the  county 
lying  south  of  U.S.  Highway  64. 

Done  in  Washington.  DC,  this  14th  day  of 
January  1994. 

Patricia  Jensen, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc  94-1435  Filed  1-19-94;  4:15  pm] 
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Agricultural  IMarketing  Service 

7CFRPart925 

[Docket  No.  FV93-e2S-2IFR] 

Grapes  Grown  In  a  Designated  Area  of 
Southeastern  California;  Expenses  and 
Assessment  Rate  for  1994  Fiscal  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  conunents. 

summary:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  California 
Desert  Grape  Administrative  Committee 


(Committee)  under  Marketing  Order 
(M.O.)  No.  925  for  the  1994  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expensesjhat  are 
reasonable  and  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  January  1, 
1994,  through  December  31, 1994. 
Comments  received  by  February  22, 
1994,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
nx)m  2523-S,  Washington,  DC  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone:  (202)  720- 
5127;  or  Peter  Parks.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102  B,  Fresno, 
Cahfomia  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
925  (7  CFR  part  925)  regulating  the 
handling  of  table  grapes  grown  in  a 
designated  area  of  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  table  grapes  grown  in  California 
are  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
grapes  handled  during  the  1994  fiscal 
year,  beginning  January  1, 1994.  through 
December  31. 1994.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  grapes  regulated  under  the  marketing 
order  each  season  and  approximately  90 
grape  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  grapes 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  California  table  grapes. 
They  are  feuniliar  with  the  Committee's 
needs  and  with  the  costs  for  goods. 
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services,  and  personnel  in  their  local 
area,  and  are  thus  in  a  position  td 
formulate  appropriate  budgets.  The 
Committee's  budget  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  table  grapes.  Because  that 
rate  is  applied  to  actual  shipmraits,  it 
must  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  November  4, 
1993.  and  unanimously  reconmiended  a 
total  expense  amount  of  $103,544, 
which  is  $75,056  less  in  expenses  than 
the  previous  year. 

Tno  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.01  per  lug  for  the  1994  fiscal  year, 
which  is  $0.01  less  in  the  assessment 
rate  irom  the  1993  fiscal  year.  The 
assessment  rate,  when  applied  to 
anticipated  shipments  of  9,000,000  lugs, 
would  yield  $90,000  in  assessment 
income.  This  along  with  $2,500  in 
interest  income  and  $113,000  from  the 
Committee's  authorized  reserves  will  be 
adequate  to  cover  estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $50,000  for  a  U.C 
Riverside  research  grant,  $24,000  for  the 
Western  Grape  Leaf  Skeletonizer 
project,  $11,704  for  salaries,  and  $4,340 
for  rent.  Fimds  in  the  reserve  at  the  end 
of  the  fiscal  year,  estimated  at  $101,956, 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year's 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  (>assed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Conmiittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is^Iso 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 


this  rule  into  eiTect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  Its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  year  for  the  Committee 
begins  January  1, 1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  grapes  handled  during  the 
fiscal  year; 

(3)  Handlers  are  aware  of  this  action 
which  was  recommended  by  the 
Committee  at  a  public  meeting  and 
which  is  similar  to  budgets  issued  in 
past  years;  and  (4)  This  interim  final 
rule  provides  a  30-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  action. 

List  of  SubjecU  in  7  CFR  Pari  925 

Grapes,  Marketing  agreements  and 
orders.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 

PART  925— GRAPES  GROWN  M  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority.  7  U.S.C  601-674. 

2.  A  new  §  925.213  is  added  to  read 
as  follows: 

Note:  This  action  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

S925.213    Expense*  and  assessment  rate. 

Expenses  of  $103,544  by  the 
California  Desert  Grape  Administrative 
Committee  are  authorized  and  an 
assessment  rate  of  $0.01  per  lug  on 
assessable  grapes  is  established  for  the 
fiscal  year  ending  December  31,  1994. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  January  13, 1994. 
Ronald  L.  Qoffi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  94-1432  Filed  1-19-94;  4:15  pml 

BILUNO  COOe  341(M>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnlstrBtion 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytetracycilne  HydrocNorMe  Soluble 
Powder 

AQEMCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administraticm  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  anlma) 
drug  application  (NADA)  filed  by  ID. 
Russell  Co.  Laboratories  under  the 
National  Academy  of  Sciences/National 
Research  Council,  Drug  Efficacy  Study 
hnplementation  Program.  The 
supplemental  NADA  provides  for 
expanding  the  "me-too"  use  of 
oxytetracycline  hydrochloride  (OTC 
HCl)  soluble  powder  to  the  drinking 
water  of  swine  for  the  ccntrol  and 
treatment  of  bacterial  enteritis,  bacterial 
pneumonia  and  leptospirosis. 
EFFECTTVC  DATE:  January  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MB  20855,  301-594-1623. 
SUPPLEMENTARY  INF0RMATK3N:  I  D. 
Russell  Co.  Laboratories,  1301  Iowa 
Ave..  Longmont,  CO  80501,  is  the 
sponsor  of  NADA  130-435  which 
provides  for  use  of  OTC  HCl  soluble 
powder  in  the  drinking  water  of 
chickens  and  turkeys  for  the  control  of 
specific  diseases  caused  by  certain 
bacteria  susceptible  to  oxjietracycline 
(OTC).  in.  Russel  Co.  Laboratories  has 
filed  a  supplemental  application 
providing  for  expanding  the  "me-too" 
use  of  OTC  HCl  soluble  powder  to  the 
drinking  water  of  swine  for  the  control 
and  treatment  of  bacterial  enteritis  and 
bacterial  pneumonia  and  to  the  drinking 
water  of  breeding  swine  for  control  and 
treatment  of  leptospirosis  all  caused  by 
bacteria  susceptible  to  OTC  The 
supplemental  NADA  is  approved  as  of 
December  10. 1993.  and  21  CFR 
520.1660d  is  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary.  The  agency  is  further 
amending  this  section  by  adding  an 
additional  I.D.  Russell  drug  product 
(i.e..  3.09-ounce  pail)  to  §  520.1660d 
(a)(4). 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
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action  will  not  have  a  significant  impact 
an  the  human  environment,  and  that  an 
jnvironmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significaa*  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
jnvironmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
;HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
aetween  9  a.m.  and  4  p.m.,  Monday 
irough  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
[21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  does  not  qualify  for  an 
sxclusivity  period  because  the 
supplemental  application  does  not 
:ontain  reports  of  new  clinical  or  field 
investigations  (other  than 
aioequi valence  or  residue  studies)  and. 
in  the  case  of  food-producing  animals, 
buman  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
Df  sponsored  by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
::FR  part  20)  and  §  514.11(e)(2)(ii)  (21 
::FR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
[address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  S2&-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1660d  is  amended  by 
revising  paragraphs  (a)(4),  {b)(2),  and 
(e)(l)(iii)(C)  to  read  as  follows: 

S520.1660d    Oxytetracyclln«  hydrochloride 
soluble  powder. 

(a)  •  •  * 

(4)  Each  2.73  grams  of  powder 
contains  1  gram  of  OTC  HCl  (packets: 
2.46  and  9.87  oz;  pail:  3.09  lb). 

•        •        •        •        * 

(b)  •  '  • 


(2)  No.  017144  for  use  of  OTC  HCl 
concentration  in  paragraph  (a)(4)  of  this 
section  in  chickens,  turkeys,  and  swine. 

***** 

(e)  •  •  • 

(1)  •  •  * 

(iii)  •  •  * 

(C)  Limitations.  Prepare  a  fresh 
solution  daily.  Use  as  sole  source  of 
OTC.  Administer  up  to  14  days;  do  not 
use  for  more  than  14  consecutive  days; 
v^thdraw  5  days  prior  to  slaughter  those 
products  sponsored  by  No.  000069. 
Administer  up  to  5  days;  do  not  use  for 
more  than  5  consecutive  days;  withdraw 
13  days  prior  to  slaughter  those 
products  sponsored  by  No.  017144. 
ft        *        *         *        * 

Dated:  January  15.  1994. 
Robert  C  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  94-1421  Filed  1-19-94;  4:15  pm) 

BILUMO  COOE  4160-01 -F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[T.0.8482] 
RIN  1545-AQ90 

Capitalization  and  Inclusion  In 
Inventory  of  Certain  Costs;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (T.D. 
8482)  which  were  published  in  the 
Federal  Register  for  Monday,  August  9. 
1993  (58  FR  42198).  The  final 
regulations  relate  to  accounting  for  costs 
incurred  in  producing  property  and 
acquiring  property  for  resale. 
EFFECTIVE  DATE:  January  1. 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ellen  McEht)y.  (202)  622-4970  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  263  A  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published.  T.D.  8482  contains 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 


Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (T.D.  8482),  which  was  the 
subject  of  FR  Doc.  93-18130.  is 
corrected  as  follows: 

1.  On  page  42198.  column  3,  the 
language  in  the  preamble  under  the 
heading  "Paperwork  Reduction  Act",  is 
corrected  to  read  as  follows: 

"The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
OfTice  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-0987.  The 
estimated  annual  burden  per  respondent 
varies  from  0.5  hour  to  2  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  1  hour. 
The  estimated  annual  burden  per 
recordkeeper  varies  from  8  hours  to  10 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  9  hours. 

These  estimates  are  approximations  of 
the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
more  or  less  time,  depending  on  their   ' 
particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service.  Attn: 
IRS  Reports  Clearance  Officer  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.". 

2.  On  page  42202.  column  2,  in  the 
preamble  imder  the  heading  "B. 
Definition  of  Tangible  Personal 
Property",  the  first  full  paragraph  of  the 
column,  line  6.  the  language  "the 
Statement  of  Procedural  Rules),  that"  is 
corrected  to  read  "this  chapter),  that". 

3.  On  page  42207,  column  1.  in 
instructional  "Par.  3.",  line  2.  the 
language  "by  revising  the  last  sentence 
oF'  is  corrected  to  read  "by  revising  the 
fourth  sentence  oF'. 

$1.263(a)-1    [Corrected] 

4.  On  page  42207,  coliunn  1, 

§  1.263(a)-l(b).  last  line,  the  language 
"similar  properties."  is  corrected  to  read 
"similar  properties.  *  *  •". 

§1.263A-2    [Corrected] 

5.  On  page  42221.  column  1. 

§  1.263A-2(b)(3)(ii)(B).  lines  3  and  4.  the 
language  "remaining  on  hand  at  year 
end  are  generally  means  the  section  471 


V' 
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costs,"  is  corrected  to  read  "remaining 
on  hand  at  year  end  means  the  section 
471  costs,". 

6.  On  page  42221,  column  3, 
§  1.263A-2(b)(3)(v).  paragraph  (ii)  of 


Example  2,  lines  4  and  5,  the  language        costs  divided  by  $10,000,000  of  section 
"($1,000,000  additional  section  263A         471  costs)  by". 

costs  divided  by  $10,000,000  section  7.  On  page  42222.  §  1.263A-2(b)(3)(v). 

471  costs)  by"  is  corrected  to  read  paragraph  (i)  of  Example  3,  in  the  «±art 

"($1,000,000  of  additional  section  263A     »"  ^^  middle  of  the  page,  last  line  in  the 

chart,  the  language 


"1994  Ending  inventory 

Is  corrected  to  read: 

"1994  ending  inventory 


8.  On  page  42222,  §  1.263A-2(b)(3)(v).     line  under  the  heading  "1995:",  the 
in  paragraph  (ii)  of  Example  3,  in  the  language 

chart  in  the  middle  of  the  page,  fourth 


"1995  Ending  Section  471  costs 

Is  corrected  to  read: 
"1995  ending  section  471  costs  . 


$3,300 
$3,300 


$1,760 
$1,760 


S660 
S660 


$880' • 
$880" 


1 


$4,000 
$4,000 


S2,8O0 
S2.800 


$600 
$600 


S600" 
$600" 


S1.263A-3    [Corrected]  ^ 

9.  On  page  42228,  column  2, 

§  1.263A-3(d)(3)(i)(C)(2),  lines  3  and  4. 
the  language  "remaining  on  hand  at  year 
end  are  generally  mean  the  section  471 
costs,  as"  is  corrected  to  read 
"remaining  on  hand  at  year  end  mean 
the  section  471  costs,  as". 

10.  On  page  42230,  column  3, 

§  1.263A-3(d)(3)(iv),  in  Example  3,  line 
1,  the  language  "Example  3.  UFO  Pools. 
(i)  Taxpayer  U"  is  corrected  to  read 
"Example  3.  UFO  pools,  (i)  Taxpayer 
U". 

$602,101    [Corrwted] 

11.  On  page  42234,  beginning  at  the 
bottom  of  column  2  and  continue  to  the 
top  of  column  3,  §  602.101(c),  the 
entries  in  the  table  are  corrected  to  read 
as  follows: 


CFR  part  of  section  wtwre 
identified  and  descnt>ed 


Current  OMB 
controi  No. 


1.263A-1   1545-0987 

1.263A-2  154&-0S87 

1.263A-3  1545-0987 

Jaoquelyn  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
[FR  Doc.  94-1427  Filed  1-19-94;  4:15  pml 
BOIMQ  COOC  4S30-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children;  Need  and  Amount  of 
Assistance;  Correction 

agency:  Administration  for  Children 

and  Families,  HHS. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations 
published  December  9, 1991  (56  FR 
64195).  July  8, 1992  (57  FR  30132)  and 
July  9, 1992  (57  FR  30407)  concerning 
the  Aid  to  Families  With  Dependent 
Children  program.  This  correction 
amendment  addresses  provisions  which 
were  inadvertently  excluded  by  those 
final  regulations. 
EFFECTIVE  DATE:  January  21 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mack  Storrs,  Office  of  Family 
Assistance,  (202)  401-9289. 

SUPPt.EMENTARY  INFORMATION: 

Need  for  Correction 

Final  regulations  published  December 
9, 1991  (56  FR  64195),  July  8, 1992  (57 
FR  30132)  and  July  9, 1992  (57  FR 
30407)  concerning  the  Aid  to  Families 
With  Dependent  Children  program 
contained  drafting  errors  which  resulted 
in  the  omission  of  several  provisions  of 
45  CFR  233.20. 

Specifically,  the  amendatory  language 
in  the  final  rule  published  December  9, 
1991,  containing  an  amendment  to 
§233.20(a)(3)(vi)  should  have 
designated  the  affected  section  as 
§233.20(a)(3)(vi)(A)  to  prevent  the 
elimination  of  paragraph  (B). 

Further,  the  amendatory  language  in 
the  final  rule  published  July  8. 1992. 


containing  an  amendment  to 
§  233.20(a)(14)  should  have  been 
followed  by  the  standard  Federal 
Register  five-star  designation  to  indicate 
that  all  that  follows,  in  this  case 
paragraphs  (b)  and  (c),  remain 
unchanged.  The  absence  of  the  five  stars 
resulted  in  the  elimination  of 
paragraphs  (b)  and  (c). 

Finally,  the  amendatory  language  in 
the  final  rule  published  July  9, 1992. 
containing  an  amendment  to 
§  233.20(a)(13)(i)(A)  should  have 
provided  for  the  retention  of 
§233.20(a)(13)(i)(A)  (1)  and  [2). 

List  of  Subjects  in  45  CFR  Part  233 

Aliens,  Grant  programs — social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  13, 1994. 

Neil  J.  Stillman. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

PART  23»-{AMENDED] 

Accordingly,  45  CFR  part  233  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  301, 602.  606,  607. 
1202. 1302, 1352.  and  1382  note. 

2.  bi  §  233.20,  paragraphs  (a)(3)(vi)(B), 
(a)(13)(i)(A)  (I)  and  (2).  (b)  and  (c)  are 
added  to  read  as  follows: 

S  233.20    Need  and  amount  of  assistance. 

(a)*  *  * 

(3)*  •  • 

(vi)*  *  • 

(B)  Income  of  an  alien  parent,  who  is 
disqualified  pursuant  to  §  233.S0(c)  is 
considered  available  to  the  otherwise 
eligible  child  by  applying  the  stepparent 
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deeming  formula  at  45  CFR 
233.20(a)(3)(xiv). 

(13)*   *   * 
(i)'  •  • 
(A)*  *  * 

(1)  Any  recovery  of  an  overpayment  to 
a  current  assistance  unit,  including  a 
current  assistance  unit  or  recipient 
whose  overpayment  occurred  during  a 
prior  period  of  eligibility,  must  be 
recovered  through  repayment  (in  part  or 
in  full)  by  the  individual  responsible  for 
the  overpayment  or  recovering  the 
overpayment  by  reducing  the  amount  of 
any  aid  payable  to  the  assistance  unit  of 
which  he  or  she  is  a  member,  or  both. 

[2)  If  recovery  is  made  from  the  grant, 
such  recovery  shall  result  in  the 
assistance  unit  retaining,  for  any 
payment  month,  from  the  combined  aid. 
income  and  liquid  resources,  (without 
application  of  section  402(a)(8)  of  the 
Act)  not  less  than  90  percent  of  the 
amount  payable  under  the  State  plan  to 
a  family  of  the  same  composition  with 
no  other  income.  Where  a  State  chooses 
to  recover  at  a  rate  less  than  the 
maximum,  it  must  recover  promptly. 

•        •        •        •        • 

(b)  Federal  financial  participation: 
General.  (1)  Federal  participation  will 
be  available  in  Rnancial  assistance 
payments  made  on  the  basis  that  (after 
application  of  policies  governing  the 
allowable  reserve,  disregard  or  setting 
aside  of  income  and  resources),  all 
income  of  the  needy  individual, 
together  with  the  assistance  payment, 
do  not  exceed  the  State's  deBned 
standard  of  assistance,  and  available 
resources  of  the  needy  individuals  do 
not  exceed  the  limits  under  the  State 
plan. 

(2)  Federal  participation  is  available 
within  the  maximums  specified  in  the 
Federal  law.  when  the  payments  do  not 
exceed  the  amount  determined  to  be 
needed  under  the  statewide  standard, 
and  are  made  in  accordance  with  the 
State  method  for  determining  the 
amount  of  the  payments,  as  specified  in 
§  233.31  for  AFDC  and  in  §§  233.24  and 
233.25  for  OAA.  AB,  APTD.  and  AABD. 

(3)  Federal  participation  is  available 
in  financial  assistance  payments  made 
on  the  basis  of  the  need  of  the 
individuaL  This  basis  may  include      * 
consideration  of  needy  persons  living  in 
the  same  home  with  the  recipient  when 
such  other  persons  are  within  the  State's 
policy  as  essential  to  his  well-being. 
Persons  living  in  the  home  who  are 
"essential  to  the  well-being  of  the 
recipient."  as  specified  in  the  State 
plan,  will  govern  as  the  basis  for  Federal 
participation  (see  Guides  and 
Recommendations).  When  the  State 


includes  persons  living  outside  the 
home  or  persons  not  in  need.  Federal 
participation  is  not  available  for  that 
portion  of  financial  assistance  payments 
attributable  to  such  persons,  and  the 
State's  claims  must,  therefore,  identify 
the  amounts  of  any  such  nonmatchable 
payments. 

(4)  For  all  assistance  programs  except 
AFDC.  Federal  participation  is  available 
for  supplemental  payments  in  the 
retrospective  budgeting  system. 

(c)  Federal  financial  participation  in 
vendor  payments  for  home  repairs.  With 
respect  to  expenditures  made  after 
December  31, 1967,  expenditures  to  a 
maximum  of  $500  are  subject  to  Federal 
financial  participation  at  50  percent  for 
repairing  the  home  owned  by  an 
individual  who  is  receiving  aid  or 
assistance  (other  than  Medical 
Assistance  for  the  Aged)  under  a  State 
plan  for  OAA.  AFDC,  AB.  APTD.  or 
AABD  if: 

(1)  Prior  to  making  the  expenditures 
the  agency  determined  that:  (i)  The 
home  is  so  defective  that  continued 
occupancy  is  unwarranted:  (ii)  unless 
repairs  are  made  the  recipient  would 
need  to  move  to  rental  quarters;  and  (iii) 
the  rental  cost  of  quarters  for  the 
recipient  (including  the  s{>ouse  living 
with  him  in  such  home  and  any  other 
individual  whose  needs  were 
considered  in  determining  the 
recipient's  need)  would  exceed  (over  a 
period  of  2  years)  the  repair  costs 
needed  to  make  such  home  habitable 
together  with  other  costs  attributable  to 
continued  occupancy  of  such  home. 

(2)  No  expenditures  for  repair  of  such 
home  were  made  previously  pursuant  to 
a  determination  as  described  in 
paragraph  (c)(1)  of  this  section.  This 
does  not  preclude  more  than  one 
payment  made  at  the  time  repairs  are 
made  pursuant  to  the  determination, 
e.g.,  separate  payments  to  the  roofer,  the 
electrician,  and  the  plumber. 

(3)  Expenditures  for  home  repairs  are 
authorized  in  writing  by  a  responsible 
agency  person,  records  show  the  eligible 
person  in  whose  behalf  the  home  repair 
expenditure  was  made,  and  there  is 
sufficient  evidence  that  the  home  repair 
was  performed. 

jFR  Doc  M-146«  Filed  1-19-94;  415  pral 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Doclcet  No.  030615-3215;  I.D.  #  010594B] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  commercial 

quota  transfer. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  250.000  pounds 
(113.399  kg)  of  summer  flounder 
commercial  quota  available  to  the  State 
of  North  Carolina  has  been  transferred 
to  the  State  of  New  Jersey.  This  transfer 
will  be  applied  solely  to  New  Jersey's 
1993  quota  overage.  This  notification 
advises  the  public  that  the  quota 
adjustment  has  been  made  and  that  the 
adjusted  1993  commercial  quota  for  the 
State  of  North  Carolina  is  2.871.750 
pounds  (1,302.617  kg),  and  the 
commercial  quota  for  the  State  of  New 
Jersey  is  2,323,354  pounds  (1,053,866 
kg). 

EFFECTIVE  DATE:  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  Fishery  Policy 
Analyst.  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fisherj' 
Management  Plan  for  the  Summer 
Flounder  Fishery  are  found  at  50  CFR 
part  625.  The  regulations  require  the 
annual  specification  of  a  commercial 
quota  that  is  apportioned  among  the 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  was 
set  equal  to  12.35  million  pounds  (5.6 
million  kg),  with  3,435,214  (1.558.203 
kg)  allocated  to  North  Carolina,  and 
2.092.992  pounds  (949,375  kg)  allocated 
to  New  Jersey  (January  22,  1993,  58  FR 
5658).  Each  state's  allocation  was 
adjusted  by  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (September 
24.  1993.  58  FR  49937).  with  a  revised 
New  Jersey  quota  of  2.065.539  pounds 
(936,922  kg),  and  a  revised  North 
Carolina  quota  of  3,389,565  pounds 
(1,537,497  kg). 

An  emergency  interim  rule  published 
August  26. 1993.  (58  FR  45075)  and 
extended  on  November  29.  1993  (58  FR 
62556).  allows  two  or  more  states,  under 
mutual  agreement  and  with  the 
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concurrence  of  the  Director,  Northwest 
Region,  NMFS,  {Regional  Director),  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §625.20  in  the 
evaluation  of  requests  for  quota  transfers 
6r  combinations. 

Further,  the  Regional  Director  is 
required  to  publish  notification  in  the 
Federal  Register  advising  a  state,  and 
notifying  Federal  vessel  permit  and 
dealer  permit  holders  that,  effective 
upon  a  specific  date,  a  portion  of  a 
state's  commercial  quota  has  been 
transferred  to  or  combined  with  the 
commercial  quota  of  another  state. 

Since  the  emergency  interim  rule, 
four  transfers  of  simuner  floiuider  quota 
have  been  approved  and  made  effective. 
In  all  four  cases,  the  donor  state  was 
North  Carolina.  The  recipient  states 
were:  Virginia — 125.000  pounds  (56,700 
kg)  (November  8. 1993,  58  FR  59196); 
New  Jersey — 7,815  pounds  (3,545  kg) 
(November  23,  1993,  58  FR  61844); 
Virginia— 125,000  pounds  (56,700  kg) 
(November  24, 1993,  58  FR  62050);  and 
Rhode  Island — 10,000  pounds  (4,536  kg) 
(January  4, 1994,  59  FR  257). 

North  Carolina  and  New  Jersey  have 
agreed  on  the  transfer  of  250,000 
pounds  (113,399  kg)  firom  North 
Carolina's  commercial  quota  to  New 
Jersey.  The  Regional  Director  has 
determined  that  the  criteria  set  forth  in 
§625.20  have  been  met,  and  publishes 
this  notification  of  quota  transfer.  The 
revised  quotas  for  the  calendar  year 


1993  are:  North  Carolina— 2,871,750 
pounds  (1.302,617  kg).  New  Jersey— 
2,323,354  pounds  (1,053.866  kg). 

Qassification 

This  action  is  required  by  50  CFR  part 
625. 

List  of  Subjects  in  50  CFR  Fart  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  18, 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  94-1477  Filed  1-19-94;  4:15  pm) 
BILUNO  COOC  3610-22-M 

50  CFR  Part  678 

pocket  No.  920409-3337;  i.D.  011894A] 

Atlantic  Shark  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  extension  of  . 

comment  period. 

summary:  NMFS  announces  that  it  is 
extending  the  comment  period  from 
January  27.  1994,  through  January  31, 
1994,  on  the  interim  final  rule  imposing 
trip  limits  of  4,000  lbs  (1,814  kg)  for 
large  coastal  sharks. 


DATES:  The  comment  period  on  the 
interim  final  rule  is  extended  from 
January  27,  1994,  through  January  31, 
1994. 

ADDRESSES:  Comments  on  the  interim 
final  rule  should  be  directed  to:  Richard 
H.  Schaefer.  Director.  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910  (Attention:  Richard  Stone— F/ 
CM4). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone  or  C.  Michael  Bailey. 
301-713-2347. 

SUPPLEMENTARY  INFORMATKJN:  An 
interim  final  rule  implementing  trip 
limits  of  4,000  lbs  (1,814  kg)  dressed 
weight  on  large  coastal  sharks,  and 
requesting  pubUc  comment  over  a  30- 
day  period,  was  published  on  December 
28, 1993,  at  58  FR  68556.  In  order  to 
allow  the  Mid-Atlantic  Fishery 
Management  Council  to  convene,  and  to 
provide  additional  time  for  written 
comments,  NMFS  is  extending  the 
comment  period  on  the  interim  final 
rule.  Further  information  is  available 
firom  the  interim  final  rule. 

Dated:  January  18, 1994. 
David  C  Ontin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-1479  Filed  1-19-94;  4:15  pm) 
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Ttus  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie  pfoposed 
issuance  of  rutes  and  reguiations.  The 
purpose  of  these  notices  ts  to  give  interested 
persors  an  opportunrty  to  participate  in  ttie 
rule  rrtaking  prior  to  the  adoQbon  of  the  final 
rutes. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  176  and  178 
[Docket  No.  93N-0420] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components;  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Technical  Amendment 

AGENCY:  Pood  and  Drug  Administration. 

HHS. 

ACT10M:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  correct  an  error 
in  nomenclature.  The  amendment 
would  add  alkyl  mono-  and  disulfonic 
acids,  sodium  salts  (produced  from  n- 
alkanes  in  the  range  Cio-Cig  with  not 
less  than  50  percent  Ci«-Ci6)  as  a 
component  of  paper  and  paperboard  in 
contact  with  food,  as  an  antistatic  agent, 
and  as  an  emulsifier  and/or  surface 
active  agent.  Additionally,  because 
certain  sections  contain  multiple  entries 
for  the  additive,  the  agency  is  proposing 
to  amend  its  regulations  so  that  all  uses 
of  the  additive  are  combined  under 
single  entries  within  those  sections. 
DATES:  Submit  written  comments  by 
March  22.  1994. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rra.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  IX  20204,  202-254-9500. 
SUPP1.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  8. 1963  (28  FR 
4615).  FDA  published  a  Hnal  rule  in 
response  to  a  food  additive  petition 
(FA?  1B0492).  listing  petroleum 
sulfonates  in  §121.2571  Components  of 
paper  and  paperboard  in  contact  with 
dry  food  {2\  CFR  121.2571)  (currently 


§176.180  (21  CFR  176.180)).  In  response 
to  the  same  petition,  the  agency  issued 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  of  June  16. 1964  (29  FR 
7687),  which  proposed  to  amend 
§  121.2526  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  121.2526)  (currently 
§  176.170  (21  CFR  176.170))  to  provide 
for  the  use  of  petroleum  sulfonates 
produced  by  sulfonating  straight-chain 
aliphatic  hydrocarbons  of  the  Cir-Cn 
range.  On  the  basis  of  comments 
received,  the  agency  published  an 
amendment  to  the  regulations  in  the 
Federal  Register  of  February  25.  1965 
(30  FR  2430),  and  omitted  the  above 
proposed  rule  pending  clarification  of 
the  chemical  identity.  The  agency 
subsequently  issued  a  regulation  in  the 
Federal  Register  of  July  2, 1966  (31  FR 
9106).  providing  for  the  use  of  n- 
alkylsulfonates  (alkyl  groups  are  even 
numbered  in  the  range  Cir-Cig  and  are 
not  less  than  50  percent  C14  and  Ci6)  as 
components  of  paper  and  paperboard  in 
contact  with  aqueous  and  fatty  foods 
(§176.170)  for  use  as  emulsifiers  for 
vinyhdene  chloride  copolymer  coatings 
at  levels  not  to  exceed  2  percent  by 
weight  of  the  coating  solids.  The 
petitioner  subsequently  submitted 
comments  advising  that  they  had 
incorrectly  identified  the  additive  as 
containing  only  even-numbered  alkyl 
groups  in  the  range  Cn  through  Cig  with 
not  less  than  50  percent  Cm  and  Ci6, 
whereas  further  study  showed  that  the 
substance  deemed  safe  as  a  result  of 
feeding  studies  contains  all  of  the  odd- 
and  even-numbered  alkyl  groups  in  the 
range  Cio-C|g  with  not  less  than  50 
•  percent  C14  through  Ci6.  Therefore,  the 
agency  issued  a  regulation  in  the 
Federal  Register  of  March  2, 1967  (32 
FR  3442).  and  corrected  the  error  of  the 
listing  of  the  substance  to  read  as 
follows:  n-alkylsulfonate  (alkyl  group  is 
in  the  range  Ckt-Cis  with  not  less  than 
50  percent  Ci«-Ci6). 

In  response  to  a  food  additive  petition 
(FA?  9B2376),  FDA  published  a 
regulation  in  the  Federal  Register  of 
July  17, 1970  (35  FR  11469),  listing  n- 
alkylsulfonate  (alkyl  group  is  in  the 
range  Cio  through  C|g  with  not  less  than 
50  percent  C|<-Ci6)  in  §  121.2541 
Emulsifiers  and/or  surface-active  agents 
(21  CFR  121.2541)  (currently  §  178.3400 
(21  CFR  178.3400))  for  use  at  levels  not 
to  exceed  2  percent  by  weight  of 
polyvinyl  chloride  and/or  vinyl  chloride 


copolymers  complying  with  §  121.2521 
(21  CFR  121.2521)  (currently  §  177.1980 
(21  CFR  177.  1980)). 

In  response  to  a  food  additive  petition 
(FA?  7B3274),  FDA  published  a 
regulation  in  the  Federal  Register  on 
July  20. 1979  (44  FR  42678),  providing 
for  the  additional  use  of  n- 
alkylsulfonate  (alkyl  group  is  in  the 
range  Cio-C|g  with  not  less  than  50 
percent  C|*-<Ii6)  by  amending 
§§  176.170  and  178.3400  to  include  the 
use  of  the  substance  as  an  emulsifier  in 
vinylidene  chloride  copolymer  or 
homopolymer  coatings  at  levels  not  to 
exceed  a  total  of  2.6  percent  by  weight 
of  coating  solids.  The  finished  polymer 
contacts  food  only  of  the  Types  I,  II,  III, 
rv,  V.  VIA.  VIB.  Vn.  Vra.  and  UC  as 
identified  in  Table  1  of  §  176.170(c)  and 
limited  to  conditions  of  use  E.  F.  and  C 
described  in  Table  2  of  §  176.170. 

In  response  to  a  food  additive  petition 
(FA?  9B3476),  FDA  published  a  final 
rule  in  the  Federal  Register  on 
December  30, 1980145  FR  85726), 
listing  sodium  n-alkylsulfonate  (alkyl 
group  in  the  range  of  Cio-Ctg  with  not 
less  than  50  percent  C14-C16)  in 
§  178.3130  Antistatic  and/or  antifogging 
agents  in  food-packaging  materials  (21 
CFR  178.3130)  for  use  only  as  an 
antistatic  agent  at  levels  not  to  exceed 
0.1  percent  by  weight  of  polyolefin  films 
that  comply  with  §  177.1520  (21  CFR 
177.1520):  provided,  that  the  finished 
olefin  polymers  contact  foods  only  of 
Types  I.  n,  ffl.  IV.  V.  VIA.  VIB,  VII,  VIII. 
and  IX  described  in  Table  1  of 
§  176.170(c).  and  under  conditions  of 
use  E.  F.  and  G  described  in  Table  2  of 
§  176.170(c). 

Lastly,  in  a  final  rule  published  in  the 
Federal  Register  on  August  21.  1991  (56 
FR  41456).  in  response  to  FAP  8B4097. 
FDA  issued  a  regulation  listing  sodium 
sec-alky  1  mono-  and  disulfonates  (alkyl 
group  in  the  range  of  Cio-Cig  with  not 
less  than  50  percent  C14-C16  in 
§  178.3130  (21  CFR  178.3130)  for  use  as 
antistatic  agents  at  levels  not  to  exceed 
3.0  percent  by  weight  of  polystyrene  or 
rubber-modified  polystyrene  complying 
with  §  177.1640(c)  (21  CFR  177.1640) 
under  conditions  of  use  B  through  H 
described  in  Table  2  of  §  176.170(c)  and 
in  §  178.3400  for  use  as  emulsifiers  and/ 
or  surface-active  agents  at  levels  not  to 
exceed  3.0  percent  by  weight  of 
polystyrene  or  rubber-modified 
polystyrene  complying  with 
§  177.1640(c)  (21  CFR  177.1640(c)) 
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under  conditions  of  use  B  tbrou^  H 
described  in  Table  2  of  §  176.170(c). 

These  previously  regulated  petitions 
were  reviewed  by  FDA,  and  the  agency 
determined  that: 

(1)  The  substance,  n-alkylsulfonate, 
which  is  the  subject  of  FAP's  1B0492 
and  9B2376,  is  manufactured  by 
sulfochlorination  of  straight-chain 
(normal)  aliphatic  hydrocarbons  of  the 
C|j  to  C|8  range.  The  resultant 
alkylsulfonate  contains  alkyl  groups  of 
Cicr-Cig  in  length  with  greater  than  50 
percent  C14-C16.  In  FAP  7B3274,  the 
petitioner  stated  that  n-alkylsulfonate, 
also  called  sodium  alkylsulfonate.  was 
manufactured  by  sulfochlorination  of  a 
"base  paraffin."  followed  by  treatment 
with  sodium  hydroxide  to  saponify  the 
alkyl  sulfochlorides  to  their  respective 
sodium  salts.  Information  on  the 
distribution  of  the  alkyl  groups  in  the 
Bnal  product  was  provided,  and  was 
found  to  conform  with  the  distributions 
set  forth  in  FAP's  1B0492  and  9B2376. 
The  petitioner  also  provided  a  structxiral 
formula  of  the  substance,  depicting  it  as 
a  straight-chain  alkylsulfonate. 

(2)  Sodium  n-alkylsulfonate,  which  is 
the  subject  of  FAP  9B3476,  was  stated 
to  conform  with  the  composition  of  the 
substance  described  in  FAP's  7B3274 
and  9B2376.  Additionally,  the  petitioner 
provided  a  specification  of 
approximately  8.5  percent  di-  and 
polysulfonate  content  for  their  product; 
none  of  the  previous  petitions  proposed 
such  a  specification. 

(3)  Finally,  FAP  8B4097  describes 
sodium  sec-alkyl  mono-  and 
disulfonates  as  being  manufactured  by 
sulfoxidation  of  normal  (unbranched) 
alkanes  followed  by  saponification.  The 
petitioner  stated  that  this  substance  is 
the  same  substance  that  is  the  subject  of 
FAP  9B3476,  and  is  identical  to  the 
substances  referred  to  as  "n- 
alkylsulfonates"  in  the  aforementioned 
petitions.  The  petitioner  stated  that  the 
resultant  sodium  sec-alkyl  sulfonate  is  a 
mixture  of  approximately  87  percent 
monosulfonate  and  13  percent 
disulfonate  forms. 

FDA  believes  that  the  substances  that 
are  the  subject  of  FAP's  1B0492, 
9B2376.  7B3274.  9B3476.  and  8B4097 
are  one  and  the  same.  "Sodium 
alkylsulfonate"  was  prepared  either  by 
the  sulfochlorination  or  sulfoxidation  of 
straight-chain  (normal)  alkanes, 
followed  by  saponification  with  sodium 
hydroxide  to  yield  the  sodium  salt.  The 
sulfochlorination  and  sulfoxidation 
reactions  occur  by  similar  mechanisms 
which  involve  the  reaction  of  an  alkyl 
radical  with  sulfur  dioxide.  Both  of 
these  reactions  result  in  random 
sulfonylation  and  in  significant  levels  of 
di-  and  poly-  sulfonylation  of  the 


alkane.  However,  based  upon  the 
molecular  mechanism  involved  in  either 
process,  namdy  free-radical 
substitution,  it  would  be  expected  that 
secondary  carbons  of  normal  alkanes 
would  be  sulfonylated  in  preference  to 
primary  (terminal)  carbons.  Therefore, 
the  agency  concludes  that  "sodium 
alkylsulfonates"  are  prepared 
exclusively  by  the  reaction  of  normal 
alkanes  that  are  sulfonylated  by  free- 
radical  substitution,  and  that  the 
expected  product  fi-om  using  either 
sulfochlorination  or  sulfoxidation  is 
sodium  sec-alkyl  mono-  and 
disulfonates.  Minor  amounts  of  product 
that  is  mono-  or  disulfonylated  at  the 
tenninal  carbons  of  the  alkyl  moieties 
are  also  formed. 

FDA  believes  that  the  names  "n- 
alkylsulfonate"  and  "sodium  n- 
alkylsulfonate"  are  inappropriate, 
because  this  nomenclature  implies 
derivatization  only  on  terminal  or 
primary  carbons  of  the  n-alkyl  chain. 
The  "n-alkyl"  term  appears  to  have 
arisen  from  the  normal  alkanes  used  in 
the  manufacture  of  the  final  product, 
rather  than  fivm  the  structure  of  the 
alkyl  moiety  in  the  sulfonated  product 
itself.  Furthermore,  "n-alkylsulfonate" 
does  not  specify  the  sodium  salt. 
Additionally,  neither  "n-alkylsulfonate" 
and  "sodiimi  n-alkyl  sulfonate"  indicate 
the  additive  is  a  mixture  of  mono-  and 
disulfonate  sodium  salts.  The  name 
"sodium  sec-alkyl  mono-  and 
disulfonates"  is  too  limiting  in  that  it 
only  includes  sodium  sec-alkyl  mono- 
and  disulfonates  and  excludes  the 
minor  products  sodium  n-alkyl  mono- 
and  disulfonates.  The  agency  concludes 
that  the  name  "alkyl  mono-  and 
disulfonic  acids,  sodium  salts  (produced 
from  n-alkanes  in  the  range  Cio-Cis  with 
not  less  than  50  percent  C14-C16)" 
would  best  identify  the  substance  that  is 
the  subject  of  these  petitions. 

The  nomenclature  "alkyl  mono-  and 
disulfonic  acids,  sodium  salts  (produced 
from  n-alkanes  in  the  range  Cio-Cig  with 
not  less  than  50  percent  C14-C16)" 
adequately  addresses:  (1)  The  structure 
of  the  alkyl  moiety,  in  that  sulfonylation 
of  n-alkanes  will  result  only  in  sec- 
alkylsulfonates  (substitution  at  an 
internal  carbon,  the  principal  product) 
or  linear  alkylsulfonates  (substitution  at 
terminal  carbons,  the  minor  product); 
(2)  the  sodium  salt  form;  and  (3)  the 
degree  of  sulfonylation.  FDA 
consequently  is  proposing  to  replace  the 
existing  nomenclature  in  §§  176.170, 
176.180, 178.3130.  and  178.3400  with 
the  nomenclature  "alkyl  mono-  and 
disulfonic  acids,  sodium  salts  (produced 
from  n-alkanes  in  the  range  Cio-Cit  with 
not  less  than  50  percent  C14-C16)". 


With  regard  to  an  appropriate 
Chemical  Abstracts  Service  Registry 
Number  (CAS  Reg.  No.)  for  the  subject 
substance,  CAS  Reg.  No.  68037-4»-0 
(sulfonic  acids.  Cmt-Cis  alkane.  sodium 
salts)  is  the  only  one  currently  available. 
This  term  is  too  general,  as  it  does  not 
specify  "n-alkyl  groups  in  the  range 
C10--C18  with  not  less  than  50  percent 
C14-C16"  nor  "mono-  and  disulfonic 
acids".  Therefore,  an  appropriate  CAS 
Reg.  No.  for  this  additive  does  not 
currently  exist. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  vdth  the  Regulatory 
Flexibihty  Act.  FDA  has  considered  the 
eH^ect  that  this  proposal  would  have  on 
small  entities  including  small 
businesses  and  has  determined  that  the 
substitution  of  the  correct  name  for  the 
regulated  additive  will  have  no  effect  on 
small  entities.  Therefore.  FDA  certifies 
that  the  publication  of  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Interested  persons  may,  on  or  before 
March  22, 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
WTitten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Parts  1 76  and 

178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  parts  176  and  178  be  amended  as 
follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARO  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
pari  1 76  continues  to  read  as  follows: 

Autfaorily:  Sees.  201.  402.  406,  409.  721  of 
the  Federal  Food.  Drug,  and  Cosmetic  Art  (21 
U.S  C  321.  342.  346.  346,  379e). 
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2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (b)(2)  by  removing 
the  entry  for  "n-Alkylsulfonate  (alkyl 
group  is  in  the  range  Cior-Cis  with  not 
less  than  50  percent  Ci4-Ci6)"  and  by 


alphabetically  adding  a  new  entry  under    S  176.170    Components  of  paper  and 
the  headings  "List  of  substances"  and         ^^'^"^  '"  "*"'*^  "^  aqueous  and 
"Limitations' '  to  read  as  follows:  ^^  foods. 


List  of  substances 


(b) 
(2) 


Limitations 


Alkyl  mono-  and  disuHonic  acids,  sodium  salts  (produced  from  n- 
alkanes  in  ttie  range  of  Co-Cig  with  not  less  than  50  percent  C, 

Co). 


Fof  use  only: 


1 .  As  emutsifiers  for  vinylidene  chloride  copolymer  coatings  and  limited 
to  use  at  levels  not  to  exceed  2  percent  by  weight  o(  the  coating  sol- 
ids. 

2.  As  emutsifiers  for  vinylidene  chloride  copolymer  or  homopolymer 
coatings  at  levels  not  to  exceed  a  total  of  2.6  percent  by  weight  of 
coating  solids.  The  finished  polymer  contacts  food  only  of  types 
identified  in  paragraph  (c)  of  this  section.  Table  1.  under  Types  I.  II. 
Ill,  IV.  V.  VIA.  VIB,  VII,  VIII,  and  IX  and  under  conditions  of  use  E. 
F.  and  G  described  in  Table  2  of  paragraph  (c)  of  this  section. 


3.  Section  176.180  is  amended  in  the 
table  in  paragraph  (b)(2)  by  removing 
the  entry  for  "Petroleum  sulfonates" 

List  of  substarwes 


and  by  alphabetically  adding  a  new 
entry  under  the  heading  "List  of 
substances"  to  read  as  follows: 


§  1 76.1 80    Components  of  paper  and 
papertooard  In  contact  witti  dry  food. 

***** 

(b)*    •    • 
(2)*     •     * 


Limitations 


Alkyl  mono-  and  dfeulforic  acids,  sodium  salts  (produced  from  o- 
alkanes  in  the  range  of  C,o-Ci»  with  not  less  than  50  percent  Ci 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

4.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

Anthority:  Sees.  201.  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  348,  379e). 


5.  Section  178.3130  is  amended  in  the 
table  in  paragraph  (b)  by  removing  the 
entries  for  "Sodium  n-aJkylsulfonate 
(alkyl  group  in  the  range  of  Cio-Cig  with 
not  less  than  50  percent  C14-C16)"  and 
"Sodium  sec-alkyl  mono-  and 
disulfonates  (alkyl  group  in  the  range  of 
Ci(r-Ci8  with  not  less  than  50  percent 


C14-C16)"  and  by  alphabetically  adding 
a  new  entry  under  the  headings  "List  of 
substances  '  and  "Limitations"  to  read 
as  follows: 

§178.3130    Antistatic  and/or  antifogging 
agents  In  food-packaging  materials. 

(b)*    *    * 


List  of  substances 


Alkyl  mono-  and  dRutlonic  acids,  sodium  salts  (produced  from  o- 
aikanes  in  the  range  of  Co-Cis  with  not  less  than  50  percent  d 
C,«).. 


Limitations 


For  use  only: 


1.  As  antistatic  agents  at  levels  not  to  exceed  0.1  percent  by  weight  of 
polyolefin  films  that  comply  with  §  1 77.1520  of  this  chapter  Pro- 
vided, That  the  finished  olefin  polymers  contact  foods  of  Types  I,  II, 
III.  IV.  V,  VIA,  VIB,  VII.  VIII.  and  IX  descnbed  in  Table  1  of 

§  176.170(c)  of  this  chapter,  and  under  conditions  of  use  E.  F.  and 
G  described  in  Table  2  of  §  1 76.1 70(c)  of  this  chapter. 

2.  As  antistatk:  agents  at  levels  not  to  exceed  3.0  percent  by  weight  of 
polystyrene  or  mbber-nxKlified  polystyrene  complying  with 

§  1 77.1640(c)  of  this  chapter  under  conditkins  of  use  B  through  H 
descnbed  in  Table  2  of  §  176.170(c)  of  this  chapter. 


6.  Section  178.3400  is  amended  in  the 
table  in  paragraph  (c)  by  removing  the 
entries  for  "n-Alkylsulfonate  (alkyl 
group  is  in  the  range  Cio-Cis  with  not 


less  than  50  percent  C14-C16)"  and 
"Sodium  sec-alkyl  mono-  and 
disulfonates  (alkyl  group  in  the  range  of 
Cicr-Ci8  with  not  less  than  50  percent 


C14-C16)"  and  by  ajphabetically  adding 
a  new  entry  under  the  headings  "List  of 
substances"  and  "Limitations"  to  read 
as  follows: 
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S  178.3400    Emulsiftors  and/or  sttffac*  (c)  *    *    * 

active  agM)^ 


List  o(  siiJStances 


Limitations 


Alkyt  mono-  and  disuHonic  adds,  sodium  salts  (produced  from  n- 
alkanes  in  the  range  of  Cio-Ci$  with  not  less  than  50  percent  Ci 

Cft). 


For  useonJy. 


1.  As  provided  in  §176.170  of  this  ch«4>ter. 

2.  At  levels  not  to  exceed  2  percent  by  weight  of  polyvinyl  chloride 
and/or  vinyt  ctiohde  copolymers  complying  with  §177.1980  of  this 
chapter. 

3.  As  emulsiliers  In  vinytidene  chloride  copolymer  or  homopolymer 
coatings  at  levels  not  to  exceed  a  total  of  2.6  percent  by  weight  of 
coating  solids.  The  finished  polymer  contacts  food  only  of  the  Types 
I,  II,  III.  IV.  V.  VIA.  VIB,  VII,  VIII,  and  IX  as  identiied  in  Tabte  1  of 
§176.170(0)  of  this  chapter,  and  hmiled  to  conditions  of  use  E.  F, 
and  G  described  in  Table  2  of  §176.170  of  th«  chapter. 

4.  As  emuisitiers  and^  surface-active  agents  at  levels  rK>t  to  exceed 
3.0  percent  by  weight  of  polystyrene  or  rubber-modified  polystyrerie 
compfying  with  §  177.1640(c)  of  this  chapter  under  conditKXis  of  use 
B  through  H  described  in  Table  2  of  §  1 76.1 70(c)  of  the  chapter. 


Dated:  January  11, 1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  and  AML 
Programs:  Reduction  and 
Reorganization  of  Staff 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  OSM  is  reopening  the  public 
comment  i;)eriod  for  proposed  Program 
Amendment  Number  63  (PA  63)  to  the 
Ohio  permanent  regulatory  program  and 
AML  program  (hereinafter  referred  to  as 
the  Ohio  programs)  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  This  amendment  was  initiated  by 
Ohio  and  is  intended  to  reduce  and 
reorganize  the  staffing  of  the  Ohio 
programs  in  response  to  recent  drops  in 
Ohio  coal  producticMi.  Ohio  has 
submitted  additional  Administrative 
Record  information  in  response  to 
questions  and  comments  raised  by  OSM 
concerning  the  initial  submission  of  PA 
63 

This  doctmient  sets  forth  the  times 
and  locations  that  the  Ohio  programs 


and  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
7, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  on  January  31, 1994. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  28, 1994.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
bearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director.  Columbus 
Field  Office,  at  the  address  listed  below. 

Copies  of  the  Ohio  programs,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Columbus  Field  Office. 

Office  of  Sur&ce  Mining  Reclaniation  and 
Enforcement,  Columbus  Field  Office,  2246 
South  Hamilton  Road,  Columbus,  Ohio 
43232,  telephone:  (614)  866-0578. 

Ohio  Department  of  Natiual  Resources. 
Division  of  Reclamation,  1855  Fountain 


Square  Court.  Building  H-3,  Columbus. 
Ohio  43224,  telephone:  (614)  265-6675. 

FOR  FURTHER  INFORMATION  COfiTACT. 
Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office.  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION 

I.  Backgroand 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  programs.  Information  on  the 
general  background  of  the  Ohio  program 
submissions,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
programs,  can  be  found  in  the  August 
10, 1962,  Federal  Register  (47  FR 
34688).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  March  15, 1993 
(Administrative  Record  No.  OH-1845). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  «5  (PA  63).  In  that 
submission,  Ohio  proposed  to  reduce 
the  staff  of  the  Ohio  programs  by 
abolishing  28  existing  positions.  Ohio 
also  proposed  to  reorganize  the 
remaining  staff  positions  to  assume  the 
existing  job  duties. 

PA  63  included  seven  attachments 
intended  to  describe  Ohio's  proposal  for 
the  staffing  reduction  and 
reorganization  and  to  provide  the 
rationale  for  those  actions.  The 
amendment  contained  no  proposed 
revisions  to  Ohio's  coal  mining  law  in 
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the  Ohio  Revised  Code  or  coal  mining 
rules  in  the  Ohio  Administrative  Code. 

OSM  briefly  summarized  the  seven 
attachments  to  PA  63  in  the  notice  of 
receipt  of  the  proposed  amendment 
which  OSM  published  in  the  Federal 
Register  (58  FR  18185)  on  April  8. 1993. 
rhe  public  comment  period  ended  on 
May  10. 1993.  The  public  hearing 
scheduled  for  May  3, 1993,  was  not  held 
because  no  one  requested  an 
opportimity  to  testify. 

By  letter  dated  November  2. 1993 
[Administrative  Record  No.  OH-1948). 
OSM  provided  its  questions  and 
comments  to  Ohio  on  the  March  15, 
1993,  submission  of  PA  63.  OSM's 
questions  and  comments  were  listed 
under  the  following  six  headings: 
Streamlining  of  AML  Designs; 
Engineering — Bond  Forfeitures; 
Engineering — Inspection  and 
Enforcement  Issues;  Position 
Descriptions;  Bond  Forfeiture  Program; 
and  SOAP  Program. 

By  letter  dated  December  6, 1993 
(Administrative  Record  No.  OH-1971), 
Ohio  provided  its  responses  to  OSM's 
November  2, 1993,  questions  and 
comments.  In  addition,  Ohio  included 
three  attachments.  The  first  attachment 
was  a  November  5, 1993.  letter  to  OSM 
explaining  organizational 
responsibilities  within  Ohio's 
engineering/geotechnical  support  group 
and  AML  program.  The  second 
attachment  was  a  log  of  engineering 
inspection  and  enforcement  activity. 
The  third  attachment  was  an  example  of 
the  revised  position  description  for 
Ohio's  reclamation  inspectors,  dated 
April  5, 1993.  In  its  December  6, 1993, 
Administrative  Record  information, 
Ohio  noted  that  additional  position 
descriptions  for  Ohio's  engineering 
management  staff  were  being  revised 
but  did  not  attach  copies. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  programs. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  supp>ort  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 


final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  conunent  at  the 
public  hearing  should  contact  the 
person  listed  xmder  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p  Jn.  on 
January  28,  1994.  If  no  one  requests  an 
opportunity  to  conunent  at  a  public 
hearing,  the  hearing  will  not  be  held. 

FiUng  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  conunent 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbia  Field 
Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACE.  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Soblects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  12, 1994. 
Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc  94-1419  Filed  1-19-94;  4:15  pm] 
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Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Put)llc  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  the 
Appalachian  Elktoe 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 

SUMNURY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  a 
public  hearing  will  be  held  on  the 
Service's  proposal  to  list  the 
Appalachian  elktoe  [Alasmidonta 
mveneliana)  as  an  endangered  species. 
This  mussel  is  airrently  limited  to  short 
reaches  of  several  streams  in  North 
Carolina  and  Tennessee. 
DATES:  The  public  hearing  will  be  held 
February  8, 1994,  from  7  p.m.  to  10  p.m. 
The  comment  period,  which  originally 
closed  on  November  2, 1993,  is 
reopened  from  January  21, 1994, 
through  February  21, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Asheville  Field  Office, 
330  Ridgefield  Court,  Asheville,  North 
Carolina  28806.  The  public  hearing  will 
be  held  in  the  auditorium  of  the 
Mitchell  High  School,  217  School  Road, 
Bakersville,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  A.  Fridell  at  the  above  field  office 
address  (704/665-1195,  Ext.  225). 

SUPPt^MENTARY  INFORMATION: 

Background 

The  Appalachian  elktoe  is  endemic 
only  to  upper  Tennessee  River  drainage 
in  western  North  Carolina  and  eastern 
Tennessee.  Historically,  the  species  was 
reported  to  have  been  fairly  widely 
distributed  in  the  French  Broad  River, 
Little  River  (French  Broad  River 
system).  Pigeon  River  (French  Broad 
River  system),  Swannanoa  River  (French 
Broad  River  system),  Nolichucky  River, 
and  Tulula  Creek  (Little  Tennessee 
River  system).  Presently,  the  species  is 
known  to  be  surviving  in  only  two 
locations.  One  population  is  located  in 
the  Little  Tennessee  River  in  Swain  and 
Macon  Counties,  North  Carolina.  The 
other  population  is  in  the  Nolichucky 
River,  Yancey  and  Mitchell  Counties, 
North  Carolina,  and  Unicoi  County, 
Tennessee  and  extends  a  short  distance 
up  the  Toe  River  in  Yancey  and 
Mitchell  Counties,  North  Carolina,  and 
the  Cane  River  in  Yancey  County,  North 
CaroUna.  The  species  has  been 
eliminated  from  the  majority  of  its 
historic  range  and  reduced  to  short 
reaches  of  each  of  these  rivers,  primarily 
as  a  result  of  impoundments  and  general 
deterioration  of  water/habitat  quality 
resulting  from  siltation  and  other 
pollutants  contributed  by  poor  land  use 
practices  and  sewage  and  industrial 
effluents.  Many  of  the  same  factors  that 
are  believed  to  have  resulted  in  the 
extirpation  of  historic  populations  of  the 
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Appalachian  elktoe  threaten  the  two 
remaining  populations. 

On  September  3, 1993,  the  Service 
published  a  proposal  in  the  Federal 
Register  (58  FR  46940]  to  list  the 
Appalachian  elktoe  as  an  endangered 
species.  Section  4(b)(5)  of  the 
Endangered  Species  Act  provides  for  a 
public  hearing  on  a  proposed  listing  if 
requested  within  45  days  of  proposed 
rule  publication.  The  Service  received 
letters  requesting  a  public  hearing  from 
Mr.  Charles  F.  Stover,  Regional  General 
Manager,  UNIMIN  Corporation;  Mr. 
John  Overmyer,  Safety/Environmental 
Director,  K-T  Feldspar  Corporation;  and 
Mr.  William  Condron,  Plant  Manager, 
the  Feldspar  Corporation. 

A  public  hearing  will  be  held  in  the 
auditorium  of  the  Mitchell  High  School, 
217  School  Road,  Bakersville.  North 
Carolina,  on  February  8. 1994,  from  7 
p.m.  to  10  p.m.  The  comment  period, 
which  originally  closed  on  November  2, 

1993,  is  reopened  from  January  22, 

1994,  through  February  22, 1994. 

Those  parties  wishing  to  make  a 
statement  for  the  record  are  encouraged 
to  provide  a  copy  of  their  statement  to 
the  Service  at  the  start  of  the  hearing. 
Oral  statements  may  be  limited  in 
length  if  the  number  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  There  are,  however,  no  limits 
to  the  length  of  written  comments  or 
materials  presented  at  the  hearing  or 
mailed  to  the  Service. 

Author 

The  primary  author  of  this  notice  is 
Mr.  John  Fridell,  Asheville  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

Dated:  December  29, 1993. 
James  W.  Pulliam,  Jr., 

Begional  Director. 

|FR  Doc.  94-1196  Filed  1-19-94;  4:15  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
p.D.«011094A] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

summary:  NMFS  issues  this  notice  that 
the  PaciBc  Fishery  Management  Council 
(Council)  has  submitted  Amendment  11 
(amendment)  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  Ofl'the 
Coasts  of  Washington,  Oregon,  and 
California  (FMP)  for  review  by  the 
Secretary  of  Commerce  (Secretary). 
Amendment  11  would  modify  the 
spavming  escapement  goal  for  Oregon 
coastal  natural  (OCN)  coho  salmon  and 
the  criteria  for  establishing  and 
managing  subarea  allocations  for 
recreational  coho  salmon  harvest  south 
of  Cape  Falcon.  Oregon  (45''46'00"  N. 
lat.).  at  relatively  low  harvest  levels. 
DATES:  Written  comments  must  be 
received  on  or  before  March  10. 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  J.  Gary  Smith,  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way  NE.,  BIN  Cl5700-Bldg.  1, 
Seattle,  WA  98115-0070.  or  Dr.  Gary 
Matlock.  Acting  Director.  Southwest 
Region.  National  Marine  Fisheries 
Service.  501  West  Ocean  Blvd.,  suite 
4200.  Long  Beach.  CA  90802-4213. 
Copies  of  the  amendment  are  available 
upon  request  from  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420.  2000  SW.  First  Avenue. 
Portland.  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  Northwest  Region, 
NMFS,  at  206-526-6140;  Rodney  R. 
Mclnnis,  Southwest  Region,  NMFS,  at 
310-980-4040;  or  Lawrence  D.  Six, 
PFMC,  at  503-221-6352. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
(Magnuson  Act),  requires  that  a  regional 
fishery  management  council  submit  any 
amendment  to  a  fishery  management 
plan  it  has  prepared  to  the  Secretary  for 


review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receipt  of  the  amendment,  immediately 
publish  a  notice  stating  that  the 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  wall 
consider  all  public  comments  received 
during  the  public  comment  period  in 
deciding  whether  to  approve  the 
amendment  for  implementation. 

Amendment  11  to  the  FMP  was 
prepared  by  the  Council  and  is  intended 
to  address  persistent  low  OCN  coho 
stock  abundance  and  annual 
escapement  goals  below  maximum 
sustainable  yield  (MSY).  to  avoid 
imbalances  in  recreational  coho  harvest 
allocation  at  low  allowable  harvest 
levels,  and  to  avoid  the  frequent  use  of 
energy  rulemaking  to  implement  annual 
management  measures.  The  amendment 
proposes  to  modify  the  OCN  coho 
spawning  escapement  goal  so  as  to 
achieve  an  aggregate  OCN  adult 
spavming  density  of  42  naturally 
spavming  adults  per  mile  in  standard 
index  survey  areas,  which  currently  is 
equivalent  to  200,000  naturally 
spawning  adults  for  Oregon  coastal 
habitat,  tlie  MSY  spavvTiing  escapement 
goal  identified  in  the  FMP.  When  OCN 
coho  abundance  is  forecast  to  be  less 
than  125  percent  of  the  annual 
numerical  escapement  goal,  an 
exploitation  rate  of  up  to  20  percent  will 
be  allowed  for  incidental  impacts  of  the 
combined  ocean  troll,  sport,  and 
freshwater  fisheries.  At  OCN  spawning 
escapements  of  28  or  fewer  adults  per 
mile,  an  exploitation  rate  of  up  to  20 
percent  may  be  allowed  to  provide  only 
minimum  incidental  harvest  to 
prosecute  other  fisheries  and  which  will 
cause  no  irreparable  harv  to  the  OCN 
stock. 

The  amendment  also  proposes  to 
modify  the  subarea  allocations  for  the 
recreational  fishery  south  of  Cap>e 
Falcon  when  the  allowable  recreational 
coho  allocation  for  the  entire  area  is 
equal  to  or  less  than  167,000  fish.  This 
modification  is  intended  to  maintain  the 
historical  catch  distribution  between 
Oregon  and  California  when  stock  sizes 
are  at  low  levels  so  that  one 
geographical  area  is  not 
disproportionately  affected  by  the 
harvest  reductions.  Two  subareas  with 
independent  impact  quotas  will  be 
established:  the  subarea  from  Cape 
Falcon  to  Humbug  Mountain.  Oregon 
(42''40'30"  N.  lat.),  would  receive  70 
percent  of  the  total  recreational  coho 
allocation,  and  the  subarea  south  of 
Humbug  Mountain  would  receive  30 
percent.  The  two  subareas  will  be 
managed  for  their  respective  impact 
quotas,  and  the  recreational  fisheries  for 
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coho  salmon  in  each  area  may  be  closed 
upon  attainment  of  the  quota  except  for 
the  area  s-^  >th  of  Point  Arena, 
California.  South  of  Humbug  Mountain, 
there  are  two  additional  conditions:  (1) 
an  impact  guideline  of  3  percent  of  the 
overall  south  of  Cape  Falcon 
recreational  allocation  will  be  applied 
from  Horse  Mountain  (40""05'00"  N.  lat.) 
to  Point  Arena,  California  (38°57'30"  N. 
lat.),  and  (2)  the  recreational  fishery  for 
coho  salmon  will  not  be  closed  south  of 
Point  Arena  upon  attainment  of  the 
south  of  Humbug  Mountain  impact 
quota,  but  the  projected  harvest  through 
the  end  of  the  year  will  be  included  in 
the  south  of  Humbug  Mountain  impact 
quota.  Quota  transfers  between  subareas 
are  allowed  on  a  one-for-one  basis,  but 
only  if  chinook  constraints  preclude 
access  to  coho  salmon. 

An  environmental  assessment  and  a 
regulatory  impact  review  are 
incorporated  in  the  amendment.  All  are 
available  i^r  public  review  as  noted 
above. 

Proposed  regiilations  to  implement 
this  amendment  are  scheduled  to  be 
published  within  15  days  of  this  notice. 

List  of  Subfects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Audiarity:  16  U.S.C  1801  et  seq. 


Dated:  January  14, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Martagement,  National 
Marine  Fisheries  Service. 
(PR  Doc  94-1410  Filed  1-14-94;  3:30  pm) 
BILUNS  COOE  3910-22-M 


50  CFR  Part  630 

[Docket  No.  931078-^278;  1.0.  011394A] 

Atlantic  Swordfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  NMFS  announces  that  it  is 
extending  the  comment  period  from 
January  24, 1994,  through  January  31, 
1994,  on  the  proposed  rule  to 
implement,  on  an  experimental  basis,  a 
voluntary,  pilot  program  that  would 
allow  retention  of  undersized  swordfish 
in  excess  of  the  trip  allowance  for 
donation,  through  charitable 
organizations,  to  needy  individuals. 
DATES:  Comments  on  the  proposed  rule 
are  extended  from  January  24, 1994, 
through  January  31, 1994. 
ADDRESSES:  Comments  on  the  petition 
should  be  directed  to:  Richard  H. 
Schaefer,  Director,  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1335 


East-West  Highway,  Silver  Spring,  MD 
20910  (Attention:  Richard  Stone-  F/ 
CM4).  Please  indicate  in  your  letter  if 
your  comments  are  in  regard  to  the 
proposed  rule  or  on  information 
collection  requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301/713-2347. 

SUPPLEMENTARY  INFORMATION:  A  Federal 
Register  document  issuing  the  proposed 
rule,  and  requesting  public  comment 
over  a  30-day  comment  period,  was 
published  on  December  23, 1993,  at  58 
FR  68109.  In  order  to  allow  the  Mid- 
Atlantic  Fishery  Management  Council  to 
convene,  and  provide  additional  time 
for  written  comments,  NMFS  is 
extending  the  comment  period  on  the 
proposed  rule.  Comments  will  continue 
to  be  solicited  on  the  proposed  rule  to 
implement,  on  an  experimental  basis,  a 
voluntary,  pilot  program  that  would 
allow  retention  of  undersized  swordfish 
in  excess  of  the  trip  allowance  for 
donation,  through  charitable 
organizations,  to  needy  individuals. 
Further  information  is  available  from 
the  Federal  Register  proposed  rule  on 
the  Atlantic  Swordfish  Fishery  (58  FR 
68109,  December  23, 1993). 

Dated:  January  14, 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  94-1478  Fi'ed  1-19-94;  4:15  pm) 
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This  section  of  the  FEDERAL  REGISTER    ' 
contains  documents  other  than  mies  Of 
proposed  rules  that  are  applicable  to  the 
public.  Not»ces  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exampJes  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  680] 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Approval  of  Export  Manufacturing 
Activity;  Caitac  Manufacturing,  Inc. 
(Apparel)  within  Foreign-Trade  Zone  129 
Bellingham,  WA. 

Whereas,  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities: 

Whereas,  USCAN  Free  Trade  Zones, 
Inc.,  operator  of  FTZ  129,  has  requested 
authority  under  400.32(b)(1)  of  the 
Board's  regulations  on  behalf  of  Caitac 
Manufacturing,  Inc..  to  manufacture 
apparel  products  under  zone  procedures 
for  export  within  FTZ  129,  Bellingham. 
Washington  (filed  9-28-93  as  A(32bl)- 
4-93;  Doc.  65-93  was  assigned  12-30- 
93): 

Whereas,  pursuant  to  400.32(b)(1).  the 
Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
for  export  only;  and. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  400.31.  and  the  Executive 
Secretary  has  recommended  approval; 

Now,  Therefore,  the  Acting  Assistant 
Secretary  for  Import  Administration, 
acting  ^or  the  Board  pursuant  to 
400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request,  subject  to  the  Act  and  the 
Board's  regulations,  including  400.28, 
and  subject  to  the  further  requirement 
that  all  foreign  textile  mill  products 


processed  or  manufactured  by  Caitac 
under  zone  procedures  shall  be 
reexported. 

Signed  at  Washington.  1X3,  this  13th  day  of 
January  1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman.  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 
|FR  Doc.  94-1492  Filed  1-19-94:  4;15  pml 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Nassau/Suffolk  (Service 
Area) 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDAJ  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  June  1,  1994  to  May  31,  1995  is 
estimated  at  $222,196.  The  total  Federal 
Amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  Amount  of 
$4,607.  The  application  must  include  a 
minimum  cost-share  of  15%  ($22,329) 
of  the  total  project  cost  through  non- 
Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Nassau/ 
Suffolk  geographic  service  area. 

"The  fundmg  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 


a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points):  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  categon,^  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal 
Awards  may  result  in  an  application  not 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  February  23,  1994.  Applications  must 
be  postmarked  on  or  before  February  23, 
1994. 
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The  mailing  address  for  submission 


is: 


ADDRESSES:  New  York  Regional  OfPice, 
Minority  Business  Development 
Agency.  Jacob  K.  Javits  Federal 
Building,  room-3720.  New  York,  New 
York  10278.  (Area  Code  &  Telephone 
Number):  (212)  264-3262. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Anticipated  processing  time  of  this 
award  is  120  days,  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  OL  K)-0006.  Questions 
concerning  the  preceding  information 
(.an  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
npplication  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  all  Federal 
laws,  and  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Nan>e  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
^nvicted  of  or  are  presently  facii>g 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  refiect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 


agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are  failure 
to  meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  infiated  claims  of  client 
assistance.  Such  inaccurate  or  inflated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Propsective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentv«ride 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-U.L.  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  part  28.  appendix  B. 


Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  13, 1994. 
WUliam  R.  Fuller, 

Acting  Regional  Director,  New  York  Regional 
Office. 

|FR  Doc  94-1458  Filed  1-19-94;  4:15  pm) 
BIUMQ  COOe  3S1».«1-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  I123093F] 

Queen  Conch  Resources  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS)  and  request  for  comments. 

summary:  NMFS  announces  the 
intention  of  the  Caribbean  Fishery 
Management  Council  (Council)  to 
prepare  a  DEIS  on  a  proposed  Fishery 
Management  Plan  for  Queen  Conch 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  Management 
measures  under  consideration  are 
designed  to  protect  queen  conch  from 
further  overharvest  and  damage  from 
pollution  and  habitat  degradation,  and 
to  restore  the  overexploited  resource. 

The  Council  also  announces  a 
continuing  public  process  to  determine 
the  scope  of  issues  to  be  addressed  and 
to  identify  the  significant  issues  related 
to  instituting  a  queen  conch 
management  program.  The  purpose  of 
this  notice  is  to  inform  the  public  of  this 
ongoing  process  and  of  the  opportunity 
to  participate  by  submitting  written 
comments. 
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DATES:  Writtwi  comments  on  the  scope 
of  the  DEIS  must  be  submitted  by 
February  22, 1994. 
ADDRESSES:  Scoping  comments  and 
requests  for  additional  information  on 
conch  management  issues  should  be 
sent  to  SR.  Miguel  Rolon,  Executive 
Director,  Caribbean  Fishery 
Management  Council.  Suite  1108.  268 
Ave.  Muiioz  Rivera,  San  Juan.  Puerto 
Rico  00918-4577. 

FOR  FURTHER  WFORMATION  CONTACT:  Sr. 
Miguel  Rolon.  (809)  766-5928. 

SUPPt.EMENTARY  INFORMATION: 

BackgitMUMi 

At  a  meeting  on  March  9-10,  1988.  in 
La  Parguera.  Puerto  Rico,  the  Council 
reaffirmed  its  intent  to  manage 
declining  conch  resources  within  its 
area  of  jurisdiction.  The  status  of  the 
conch  fishery  was  assessed  in  1987  by 
Appeldoom  under  contract  with  the 
Council.  Overfishing  was  documented 
as  so  severe  that  the  queen  conch  had 
virtually  disappeared  bom  certain 
traditional  fishing  groimds.  especially 
from  shallow  areas.  Decreased 
abundance  has  caused  fishermen  to 
move  to  other  areas  or  into  deep  waters 
with  scuba  gear.  Specific  indications  of 
overfishing  of  queen  conch  are:  (1) 
Recent  large  decreases  in  catch 
following  periods  of  historically  high 
landing;  (2)  a  low  density  of  conch 
observed  in  resource  surveys;  (3)  reports 
from  fishermen  that  the  resource  is 
noticeably  declining;  and  (4)  high  levels 
of  fishing  mortality  in  comparison  to 
natural  mortality,  indicating  that  harvest 
is  exceeding  production  and  that 
overfishing  is  occurring. 

Actions  and  Possible  Alternatives  Under 
Consideration 

The  Council  intends  to  develop  the 
FMP  to  regulate  the  harvest  of  queen 
conch  and  to  rebuild  the  overfished 
resource.  Among  alternatives,  the 
Council  will  examine  the  following 
measures:  (1)  Seasonal  closures;  (2)  area 
closures;  (3)  minimum  sizes;  (4)  gear 
restrictions;  (5)  harvest  limitations;  (6) 
permitting  requirements;  (7)  limiting 
entry;  (8)  reporting  requirements;  and 
(9)  no  regulatory  action. 

Scspiag  Process 

The  council  initially  held  scoping 
meetings  on  the  conch  fishery  in 
September  and  November  1979; 
however,  management  efforts  were 
abandoned  when  the  meetings  disclosed 
that  conch  resources  occurred 
predominantly  in  waters  under  local 
(non-Federal)  jurisdiction.  After  a  lapse 
of  about  8  years,  efforts  to  manage  queen 
conch  were  reinitiated  af^er  local 


resources  were  nearly  exhausted  and 
remaining  conch  resources  were  largely 
in  Federal  waters.  Accordingly,  scoping 
comments  have  been  invited  by  the 
Council  periodically  since  1967.  Upon 
reinitiation  of  the  FMP  planning  efforts, 
scoping  meetings  were  conducted  in  St. 
Thomas.  U.S.  Virgin  Islands  (U.S.V.I.) 
on  February  25,  1988,  and  in  Hato  Rey, 
Puerto  Rico,  on  February  26, 1988,  to 
obtain  recommendations  from  fishery 
participants  on  managing  the  fisher^'. 

In  addition,  management  issues  for 
the  queen  conch  fishery  were  also 
discussed  at  the  following  Council 
meetings:  St.  Thomas,  U.S.V.I.,  April  4- 
S,  1990;  La  Parguera,  Puerto  Rico,  July 
18-19,  1990;  St  Croix,  U.S.V.I.,  March 
27-28»  1991;  San  Juan.  Puerto  Rico. 
March  26-27. 1992;  and  St.  Croix. 
U.S.V.L,  September  24-25, 1992. 
Because,  a  major  amendment  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  took  higher  priority,  the 
Council  further  deferred  preparation  of 
the  FMP. 

In  view  of  all  the  previous 
discussions,  no  additional  scoping 
meetings  are  scheduled  on  queen  conch. 
Public  hearings  will  be  held  on  the  draft 
FMP  (Options  Paper)  and  the  DEIS; 
dates  will  be  announced  later.  Further 
elaboration  of  proposed  management 
measures  for  queen  conch  will  take 
place  at  Council  meetings  scheduled 
during  1994.  The  Council  will  take 
testimony  on  proposed  management 
measures  at  regular  meetings  where 
conch  resources  are  addressed,  as  well 
as  at  public  hearings  on  the  draft 
options  paper.  FMP.  and  DOS. 

Timetable  for  DEIS  Preparation  and 
Decisionmaking  Schedule 

The  Council  has  established  a 
tentative  schedule  for  preparation, 
review,  approval,  and  implementation 
of  a  queen  conch  FMP.  Under  this 
schedule,  the  draft  FMP  options  paper 
and  DEIS  should  be  completed  by 
September  1994.  If  the  draft  documents 
are  acceptable,  the  Council  will 
schedule  public  hearings  on  the 
proposed  management  options.  It  is 
anticipated  that  public  comments  will 
be  addressed  and  that  revised 
documents  suitable  for  Secretarial 
review  and  approval  will  be  compbted 
by  the  end  of  November  1994. 

Under  the  Magnuson  Act.  Secretarial 
review  of  a  proposed  management  plan 
takes  up  to  95  days  and  includes 
concurrent  public  comment  periods  on 
the  documents  submitted.  Depending  on 
the  receipt  date  of  the  FMP  and 
necessary  documents  and.  if  approved 
by  the  Secretary,  the  new  management 


program  probaWy  would  become 
effective  in  the  spring  of  1995. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  18.  T»94. 
DaviA  &.  Grertin. 

Acting  Director.  Office  of  Fisheries 
Conservatioa  and  Management.  NationaJ 
Marine  Fisheries  Service. 
(FR  Doc.  94-1476  Filed  1-19-94;  4:15  pm] 

WLUNGCOOC  M<«  »  M 


COMMISSION  ON  IMMIGRATION 
RCFOAM 

Miami  Hearing 

AGENCY:  U.S.  Commission  on 

Immigration  Reform. 

ACTION:  Announcement  of  hearing. 

This  notice  announces  a  public 
hearing  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  established  by  the  Immigration  Act 
of  1990  under  section  141.  The  mandate 
of  the  Commission  is  to  review  and 
evaluate  the  impact  of  U.S.  immigration 
policy  and  transmit  to  the  Congress  a 
report  of  its  findings  and 
recommendations.  The  Commi.ssion's 
first  report  to  Congress  is  due  on 
September  30.  1994. 

The  Commission  will  hear  from 
federal,  state  and  local  officials, 
representatives  of  community-based 
organizations,  researchers  and  other 
experts.  The  focus  of  the  meeting  will  be 
the  impact  of  immigration  on  Southern 
Florida. 

DATES:  February  11. 1994.  9  a.m.  to  1 
p.m. 

ADDRESSES:  Hyatt  Regency  Hotel.  400 
SE  Second  Avenue.  Miami.  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Jones  or  Deborah  Waller. 
Telephone:  (202)  673-5348. 

Dated:  January  18.  1994. 
Susan  Martin, 
Executive  Director. 
jFR  Doc.  94-1491  Filed  1-19-94;  4:15  pml 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLMO  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTIOM:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
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furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFPtcnVE  DATE:  February  22.  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPtEMENTARY  INFORMATION:  On 
November  29  and  December  3.  1993,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  62646  and 
63929)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  knowTi  regulatory 
alternatives  whirJi  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Janitorial/Custodial,  Federal  Building 
and  U.S.  Courthouse,  517  E. 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin. 

Janitorial/Mechanical  Maintenance, 
Federal  Building,  26  N.  MacDonald 
Street.  Mesa,  Arizona. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options 

exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

jFR  Doc.  94-1466  Filed  1-19-94;  4:15  pml 
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Procurement  List  Proposed  Addition 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  a  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  22,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt-EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from  a 
nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
service  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Food  Service  Attendant,  McGuire  Air 

Force  Base,  New  Jersey. 
Nonprofit  Agency:  Occupational 

Training  Center  of  Burlington  County. 

Mt.  Holly,  New  Jersey. 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  and  service  from  the 
Procurement  List: 

Commodities 

Blackboard 
7110-00-132-6651 
Hospital' Bed,  Mattress 
7210-00-761-1470 
7210-00-761-1471 

Service 

Grounds  Maintenance,  Mare  Island 

Naval  Shipyard,  Vallejo,  California. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  94-1467  Filed  1-19-94;  4:15  pm| 

BtLUNOCOOe  M30-3VP 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Same  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  8  &  9  February  1994. 

Time  of  Meeting:  8  February  1994,  0800- 
1700  HOURS  (CLOSED).  9  Febniarv  1994. 
0830-1200  HOURS  (CLOSED). 

Place:  Pentagon,  Washington,  DC. 

Agendo:  The  Army  Science  Board's  1994 
Summer  Study  on  "Capabilities  Needed  to 
Counter  Current  &  Evolving  Threats"  will 
meet  to  hear  selected  briefings  related  to  the 
study  effort.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  SS2b(c) 
of  Title  5,  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  title  5,  U.S.C  appendix  2, 
subsection  10(d).  The  unclassified  and 
classified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
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AdminiBtrative  Officer  Sally  Warner,  may  be 

contacted  for  further  information  at  (703) 

695-0781. 

Sally  A.  Warner, 

AdmiiiistTative  Officer.  Army  Science  Board. 

IFR  Doc  94-149S  Filed  1-19-94;  4:15  pml 

BILUNa  cooc  3n04»-M 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Same  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  7  Febniary  1994. 

Time  of  Meeting:  0800-1600. 

Place:  Pentagon.  Wastiington.  DC. 

Agenda:  The  Army  Science  Boards  C3il 
Issue  Group  study  team  will  convene  at  the- 
Pentagon  to  hear  selected  briefings  related  to 
the  team  study  titled — "Leveraging 
Commercial  Technologies  in  Army  C3 
Systems."  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  Hme  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administratt'»e  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
IFR  Doc.  94-1499  Filed  1-19-94;  4:15  pml 

BILLMQ  C006  3710-OS-M 


DEPARTMENT  OF  EDUCmTION 

Office  of  Postsecondary  Education 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee;  Correction  of  Meeting 
Notice 

AGENCr:  Department  of  Education. 
ACTION:  Correction  of  meeting  notice. 

SUMMARY:  This  notice  corrects  the  notice 
published  on  the  14th  of  January,  59  FR, 
p.  2363,  regarding  the  dates  first 
meeting  of  the  Direct  Student  Loan 
Regulations  Negotiated  Rulemaking 
Advisory  Committee.  The  correct 
meeting  dales  for  the  Direct  Student 
Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  are 
January  24th  and  25th.  The  time  and 
location  are  unchanged. 

Dated  January  18. 1994. 
David  A.  Langanecker, 

Assistant  Secretary.  Office  of  Postsecondary 
Education.  U.S.  Department  of  Education. 
IFR  Dog.  W-1533  FiUd  1-19-94;  4:15  pml 

BILUNG  CODE  4000-01-M 


DEPARTMENT  Of  ENERGY 

Federal  Energy  Regulatory 
Commission 

Dul(e  Power  Ca;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
and  Conduct  Public  Scoping  Meetings 
and  Site  Visit 

[Pn^ect  No.  2»07-00t] 

lanuary  13.  1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicense  of  the  existing 
Spencer  Mountain  Hydroelectric 
Project.  Project  No.  2607-001.  The 
project  is  located  on  the  South  Fork 
Catawba  River  in  Caston  County.  North 
Carolina. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  economic  and  engineering 
analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  Died  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  EA.  The  stafTs 
conclusions  and  recomrnendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meeting 

Two  scoping  meetings  will  be 
conducted  on  January  27,  1994.  A 
scoping  meeting  oriented  towards  the 
agencies  will  be  conducted  from  1  p.m. 
and  a  scoping  meeting  oriented  towards 
the  public  will  be  conducted  from  7 
p.m.  at  the  McAdenville  Community 
Center.  208  Main  Street.  McAdenville. 
NC. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  In  the 
EA. 

To  help  focus  discussions  at  the 
meetings,,  a  scoping  documeni  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  lisL  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  FERC 
staff  will;  (1 J  Identify  preliminary 
environmental  issues  related  to  the 


proposed  project;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  tlie  EA; 
(4)  solicit  from  the  meeting  participants       V 
all  available  information,  especially 
quantified  data,  on  the  resource  issues: 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
points  of  view  in  opposition  to.  or  in 
support  of.  the  staffs  preliminan,'  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  betn^me  a  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Spencer  Mountain 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
rec:ord. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretarv. 
Federal  Energv  Regulaton.'  Commission. 
825  North  Capitol  Street.  NE., 
Wasliington.  DC  20426,  until  March  1. 
1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  SPENCER  MOUNTAIN 
HYDROELECTRIC  PROJECT.  FERC  No 
2607-001. 

Interveners — those  on  the 
Commission's  ser\ice  list  for  this 
proceeding  (parties) — are  remindtMJ  of 
the  Commission  s  Rules  of  Practice  and 
Pro(»dure.  requiring  parties  filing 
documents  with  the  Commission,  to 
sene  a  copy  of  the  docrument  on  each 
person  whose  name  apf)ears  on  the 
offidal  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  Lssue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit 

.\  .site  visit  to  the  Spencer  Mountain 
Hydroelectric  Project  is  planned  for 
lanuary  27,  1994.  Those  who  wish  to 
attend  should  pkin  to  meet  at  the 
Spencer  Mountain  Powerhouse  at  9:06 
a.m.  or  contact  Ms.  Kim  Nguyen. 
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Environmental  Coordinator.  (202)  219- 
2841  for  details. 

Any  questions  regarding  this  notice 
may  also  be  directed  to  Ms.  Kim 
Nguyen,  at  (202)  219-2841. 
Lois  D.  Casbell. 
Secretary. 
|FR  Doc.  94-1450  Filed  l-l»-94;  4.15  pml 

BILUNO  COO€  (717-01-e 


[Docket  No.  CP94-«8-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Proposed  1994 
Southeast  Expansion  Project  and 
Request  for  Comn>ents  on 
Environmental  Issues 

January  14,  1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  1994  Southeast 
Expansion  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
required  and  whether  o{  not  to  approve 
the  project. 

Summary  of  the  Proposed  Proiect 

Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  wants  Commission 
authorization  to  construct,  operate,  and 
modify  the  following  facilities  needed  to 
transport  up  to  35.000  Mcfd  of  natural 
gas  from  the  interconnection  of  TGPL's 
main  line  and  TGPL's  Mobile  Bay 
Lateral  near  Butler  in  Choctaw  County, 
Alabama,  to  certain  points  of  delivery 
upstream  of  TGPL's  Compressor  Station 
No.  165  near  Chatham,  Virginia: 

•  Uprate  Main  Line  "A"  from  650 
psig  to  800  psig  from  Compressor 
Station  No.  120  to  Compressor  Station 
No.  130  in  Henry,  Rockdale.  Walton, 
Clark,  and  Madison  Counties,  Georgia 
through  regulator  modifications  and 
replacement  of  eight  30-inch-diameter 
pip>eline  segments  that  total 
approximately  9.6  miles. 

•  Hydrostatically  test  Main  Line  "A" 
over  13.77  miles  in  Henry,  Rockdale, 
and  Dekalb  Counties,  Georgia  to  check 
for  stress  corrosion  cracking. 

•  Place  existing  steam-driven 
compressor  units  1  and  2  (presently  on 
standby  service)  into  regular  service,  at 
Compressor  Station  No.  100  in  Chilton 


County,  Alabama,  increasing  the  station 
horsepower  (hp)  by  11,240  hp. 

•  Modify  and/or  re- wheel  these  and 
other  units  at  Compressor  Station  No. 
100. 

•  Modify  existing  regulating  facilities 
and  replace  existing  Main  Line  "A" 
block  valves  assemblies  and  associated 
crossover  valves  at  mileposts  1063.73, 
1077.10, 1092.52.  and  1108.83  between 
Compressor  Stations  120  and  130. 

•  Install  a  pig  launcher  trap  at 
Compressor  Station  No.  120  and  a  pig 
receiver  trap  at  Compressor  Station  130. 

•  Replace  Main  Line  "A"  sidegate 
valves  at  Compressor  Station  120. 

•  Additional  remedial  work  on  the 
Main  Line  "A"  uprate  would  be 
completed  at  the  following  areas  which 
are  located  between  Compressor 
Stations  120  and  130. 

•  Milepost  (MP)  1078.16— replace 
main  Line  "A"  across  Big  Flat  Creek  in 
Walton  County.  Georgia. 

•  MP  1079.14 — replace  main  Line 
"A"  across  Flat  Creek  in  Walton  County, 
Georgia. 

•  MP  1082.45 — replace  main  Line 
"A"  shorted  casing  across  Highway  78 
in  Walton  County.  Georgia. 

•  MP  1095.03 — replace  main  Line 
"A"  across  Barber  Creek  and  its 
tributaries  in  Rockdale  County.  Georgia. 

•  MP  1097.63 — replace  main  Line 
"A"  (shorted  casing)  across  Highway 
209  in  Oconee  County,  Georgia. 

•  MP  1121.44 — replace  main  Line 
"A"  across  a  creek  at  Hill  Jones  Road  in 
Madison  County,  Georgia. 

The  general  location  of  these  facilities 
is  shown  in  appendix  I.2 

Land  Requirements  for  Construction 

The  proposed  replacement  pipeline 
would  be  located  within  existing 
pipeline  right-of-way  and  within  the 
same  ditch  as  the  original  pipeline. 
Typically,  TGPL  uses  a  75-foot-wide 
construction  and  a  60-foot-wide 
permanent  right-of-way.  TGPL  would 
require  clearing  about  15  feet  of 
temporary  right-of-way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 


>  Transcontinental  Cas  Pipe  Line  Corporation's 
application  was  filed  with  the  Commission  under 
section  7  of  the  Natural  Gas  Act  and  Part  1S7  of  the 
Commission's  regulations. 


'The  appendices  refereiKed  in  this  notice  are  not 
being  printed  in  the  Federal  Kegiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch.  Room  3104. 941  North  Capitol  Street.  N.E.. 
Washington.  D.C  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impwcts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  E)e(>ending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
TGPL.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  list  of  issues  will  be 
added  to,  subtracted  from,  or  changed 
based  on  your  comments  and  our  own 
analysis.  Issues  are: 

•  The  replacement  pipeline  would 
cross  within  100  feet  of  approximately 
26  residences  and  8  commercial 
structures. 

•  The  pipeline  would  cross  12 
perennial  streams  and  29  wetlands. 

•  The  project  may  potentially  impact 
federally  listed  threatened  or 
endangered  species. 

•  The  pipeline  may  cross  or  be  near 
archeological  sites. 
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Public  Participation 

You  can  make  a  difTerence  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP94-68- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
John  Wisniewski,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE,  room  7312, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  14, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Wisniewski  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  ^11  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
John  Wisniewski,  EA  Project  Manager, 
at  (202)  208-0972. 
Lois  O.  Casbell. 
Secretary. 
IFR  Doc.  94-1451  Filed  1-19-94;  4:15  pm) 

BIIUNO  COOC  1717-01-P 


[Docket  No.  RP94-1 12-000] 

Algonquin  Gas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

lanuary  14, 1994. 

Take  notice  that  on  January  10, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  foi  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 


Volume  No.  1,  the  following  tariff 
sheets: 

Original  Sheet  No.  98B 
Fifth  Revised  Sheet  No.  20A 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  10, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  established  the  balance 
and  allocation  of  certain  Order  No.  636 
transition  costs  to  be  paid  by  Algonquin 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  pursuant  to 
Texas  Eastern's  December  30, 1993 
proposal  for  the  recovery  of  stranded 
costs  in  Docket  No.  RP94 — 99-000. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  24, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-1446  Filed  1-19-94;  4:15  pml 
BILUNG  COOC  S717-01-M 

[Project  Nos.  2S1 4-000,  et  al.] 

Appalachian  Power  Co.,  et  al;  Notice  of 
Authorizations  for  Continued  Project 
Operation 

On  the  date  listed  in  the  appendix, 
the  licensee  for  the  project  named  in  the 
appendix,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
The  location  of  each  project  is  also 
listed  in  the  appendix. 

The  license  for  each  named  project 
was  issued  for  a  period  ending 
December  31, 1993.  Section  15(a)(1)  of 
the  FPA,  16  U.S.C.  808(a)(1),  requires 
the  Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 


any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  each  of  the 
projects  listed  in  the  appendix  is  issued 
to  the  licensee  for  a  period  effective 
January  1,  1994.  through  December  31. 
1994.  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  December  31.  1994. 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c).  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  the  licensee  is  authorized  to 
continue  o{>eration  of  the  project  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Dated:  January  14. 1994.  Washington,  DC. 
Lois  D.  Cashell, 

Secretory. 

Appendix 

Notices  of  Authorizations  were  issued 
lanuary  14, 1994.  to  the  following  licensees. 
The  list  provides  the  date  of  the  application 
for  new  or  subsequent  license,  name  of  the 
licensee,  the  project  name  and  numtier,  and 
the  loc&tion  of  the  project. 

1.  December  16, 1991;  Appalachian  Power 
Company,  licensee  for  the  Byllesby  and  Buck 
Project  No.  2514-000;  New  River  in  Carroll 
County.  Virginia. 

2.  December  18. 1991:  Wisconsin  Public 
Service  Corporation,  licensee  for  the  Johnson 
Falls  Project  No.  2522-000;  Peshtrgo  River  in 
Marinette  County.  Wisconsin. 

3.  December  17. 1991;  Wisconsin  Public 
.Service  Corporation,  licensee  for  the  Caldron 
Falls  Project  No.  2525-000;  Peshtigo  River  in 
Marinette  County,  Wisconsin. 

4.  December  16, 1991;  Northern  States 
Power  Company,  licensee  for  the  Chippewa 
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Falls  Project  No.  2AA0-O0O;  Chippewa  River 
in  Chippewa  County,  Wisconsin. 

5.  December  17, 1991;  James  River-f>Jew 
Hampshire  Electric.  Inc..  licensee  for  the 
Shelbume  Project  No.  2300-000: 
Androscoggin  River  in  Coos  County,  New 
Hampshire. 

6.  December  16. 1991;  Northern  Slates 
Power  Company,  hcensee  for  the  Big  Falls 
Project  No.  2390-000:  Flambeau  River  in 
Rusk  County,  Wisconsin. 

7.  December  19. 1991.  Consumers  Power 
Company,  licensee  for  the  Croton  Project  No. 
2468-000;  Muskegon  River  in  Newaygo 
County.  Michigan. 

8.  December  19,  1991:  Consumers  Power 
Company,  licensee  for  the  .Mio  Project  No. 
2448-000:  Au  Sable  River  in  Oscoda  County. 
Michigan. 

9.  December  19. 1991;  Consumers  Power 
Company,  licensee  for  the  Loud  Project  No. 
2449-000;  Au  Sable  River  in  Iosco  County. 
Michigan. 

10.  December  27,  1991.  Rochester  Gas  and 
Electric  Corporation,  licensee  for  the  Station 
No.  26  Project  No.  2584-000;  Genesee  River 
in  Monroe  County.  New  York. 

11.  December  19,  1991;  Consumers  Power 
Company,  licensee  for  the  Tippy  Project  No. 
2580-000;  Manistee  River  in  Manistee 
County,  Michigan. 

12.  December  18,  1991:  Duke  Power 
Company,  licensee  for  the  Spencer  Mountain 
Project  No.  2607-000:  South  Folk  Catawba 
River  in  Gaston  County,  North  Carolina. 

13.  December  30, 1991;  South  Carolina 
Electric  and  Gas  Company,  licensee  for  the 
Stevens  Creek  Project  Na  2535-000: 
Savannah  River  in  Columbia  County,  Georgia 
and  Edgefield  County,  South  Carolina. 

14.  December  19, 1991;  Consumers  Power 
Company,  licensee  for  the  Cooke  Project  No. 
2450-000;  Au  Sable  River  in  Iosco  County, 
Michigan. 

15.  December  19. 1991;  Consumers  Power 
Company,  licensee  for  the  Hardy  Project  No. 
2452-000:  Muskegon  River  in  Newaygo  and 
Mecosta  Counties.  Michigan. 

16.  December  26. 1991;  Eugene  Water  and 
Electric  Board,  licensee  for  the  Leaburg 
Project  No.  2496-000;  McKenzie  River  in 
Lane  County,  Oregon. 

17.  December  17. 1991;  Wisconsin  Power 
and  Light  Company,  licensee  for  the  Beloit 
Project  No.  2348-000;  Rock  River  in  Rock 
County.  Wisconsin. 

18.  December  23. 1991;  Wisconsin  Power 
and  Light  Company,  licensee  for  the 
Janesville  Central  Project  No.  2347-000;  Rock 
River  in  Rock  County,  Wisconsin. 

19.  December  24. 1991;  PacifiCorp. 
licensee  for  the  Bend  Project  No.  2643-000; 
Deshutes  River  in  Deshutes  County.  Oregon. 

20.  December  18. 1991;  Cascade  Power 
Company,  licensee  for  the  Cascade  Project 
No.  2541-000:  Little  River  in  Transylvania 
County,  North  Carolina. 

|FR  Doc.  94-1448  Filed  1-19-94;  4:15  pml 

BIUJNC  COM  t7U-9y-P 


[Docket  Nos.  RP93-184-002.  RP93-18S-002 
and  RP94-76-001  (Ck>nsolldated)] 

Carnegie  h4atura<  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  14, 1994. 

Take  notice  that  on  January  10, 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  First  Revised  Sheet  No. 
9,  to  become  effective  February  1,  1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  in  compliance  ^M\^h 
the  Commission's  Order  in  Docket  Nos. 
RP94-7&-000,  RP93-1 84-000  and 
RP93-1 85-000  dated  December  29, 
1993,  which  required  Carnegie  to  refile 
Original  Sheet  No.  9  to  reflect  the 
jurisdictional  allocation  of  Account  No. 
191  costs  contained  in  Carnegie's  last 
rate  settlement  in  Docket  No.  RP91-37- 
000. 

Carnegie  states  that  copies  of  the 
filing  were  served  on  all  parties  to  the 
above-captioned  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW., 
Washington.  DC  20426,  in  accsrdance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  2'4, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  Cashell, 
Secretory. 
|FR  Doc.  94-1443  Filed  1-19-94;  4:15  pm) 

BK.IJNO  COM  (TIT-AI-M 

pocket  No.  RP94-71-001J 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  14, 1994. 

Take  notice  that  on  January  11, 1994, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets: 

Sub.  First  Revised  Sheet  No.  143 
Sub.  First  Revised  Sheet  No.  163      ' 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1. 1994. 

CNG  states  that  the  purpose  of  this 
filing  is  to  correct  certain  inadvertent 
reference  errors,  as  identified  by  the 
Commission's  December  29, 1993  letter 
order  in  the  captioned  proceeding. 


CNG  states  that  copies  of  this  filing 
are  being  served  upon  all  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-1444  Filed  1-19-94;  4:15  pm| 

BILUNG  COOC  S717-01-M 


[Docket  No.  SAd4-2-000] 

Five  Flags  Pipeline  Co.;  Petition  for 
Adjustment 

January  14. 1994. 

Take  notice  that  on  January  5, 1994. 
Five  Flags  Pipeline  Company  (Five 
Flags)  filed  a  petition  pursuant  to 
section  294.123(b)(l)(ii)  of  the 
Commission's  regulations  to  elect  to  use 
rates  approved  by  the  Florida  Public 
Service  Commission  (FTSC)  for  services 
performed  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  Five  Flags  states  that  it  elects 
to  use  rates  on  file  with  the  FPSC  in  lieu 
of  filing  with  the  Commission  a  petition 
for  rate  approval  to  justify  its  rates  for 
the  section  311  service  it  is  providing, 
as  required  by  a  Commission  Letter 
Order  (57  FERC  1 61,120  at  61,440 
(1991)). 

Five  Flags  styles  its  filing  as  a  petition 
for  rate  approval,  as  if  it  were  filing 
under  section  284.123(b)(2).  However, 
in  order  to  gain  the  approval  it  seeks, 
Five  Flags  is  required  to  file  a  petition 
for  adjustment  from  section 
284.123(b)(l)(ii)  of  the  regulations      > 
pursuant  to  NGPA  section  502(c). 
Accordingly,  we  will  treat  this  filing  as 
a  petition  for  section  502(c)  adjustment 
and  request  additional  data  as  is 
necessary  from  the  pipeline. 

In  support  of  its  petition.  Five  Flags 
states  that  it  is  an  intrastate  pipeline 
operating  in  the  State  of  Florida,  and  is 
a  gas  utility  subject  to  the  jurisdiction  of 
the  FPSC  Five  Flag's  transportation 
rates  are  subject  to  regulation  by  the 
FPSC  Five  Flags  proposes  to  charge 
customers  rates  for  Section  311 


Federal  Register  /  Vol.  59,  No.  14  /  Friday.  January  21,  1994  /  Notices 


3337 


transportation  service  not  to  exceed  the 
rates  on  file  with  the  FPSC.  as  follows: 
Firm  Reservation  Charge:  $2.2668  per 

MMBtu 
Firm  Commodity  Charge:  $0.0326  per 

MMBtu 
Interruptible  Rate:  $0.1071  per  MMBtu 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  Uiis  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-1439  Filed  1-19-94;  4:15  pm) 

BILLING  CODE  tTir-OI-M 


[Docket  No.  RP92-73-009] 

National  Fuel  Gas  Supply  Corp.; 
Compliance  Filing 

January  14. 1994. 

Take  notice  that  on  January  5, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  in 
accordance  with  the  Commission's 
Letter  Order  issued  December  30, 1993, 
tariff  sheets  in  compliance  with  the 
approved  settlement. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  the  regulatory  commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission's  

Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  motions  to  intervene 
or  protest  should  be  filed  on  or  before 
January  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Poc.  94-1440  Filed  1-19-94;  4:15  pm] 

BILUNO  CODE  f717-01-M 


[Docket  No.  RP92-72-010] 

National  Fuel  Gas  Supply  Corp.; 
Compliance  Filing 

January  14, 1994. 

Take  notice  that  on  January  10, 1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  substitute 
GSS  demand  rates. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  the  regulatory  commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC,  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  mQtions  to  intervene 
or  protest  should  be  filed  on  or  before 
January  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-1441  Filed  1-19-94;  4:15  pm) 
BILLMO  CODE  tTir-OI-M 


[Docket  No.  RP93-95-001] 

Northwest  Pipeline  Corp.;  Compliance 
Filing 

January  14, 1994. 

Take  notice  that  on  January  7, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  information  regarding 
Northwest's  Account  No.  858  tracking 
mechanism. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  orders 
issued  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
Nos.  RS92-69,  et  aJ..  and  Docket  No. 
RP93-95-O00  that  required  Northwest 
to  file  information  with  the  Commission 
when  Northwest's  Account  No.  858 
tracking  mechanism  terminated 
demonstrating  how  Northwest's 
proposal  resulted  in  net  cost  savings  to 
its  customers. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RS92-69, 
consolidated  with  the  official  service 
list  in  all  dockets  to  which  the  order 
pertained,  all  interveners  in  RP93-95- 


000,  and  upon  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  94-1442  Filed  1-19-94;  4:15  pm) 
BILUNO  COOE  67t7-01-M 


[Docket  No.  OR92-8-000] 

Nava|o  Refining  Co.  v.  SFPP,  LP.; 
Notice  of  Complaint 

January  13. 1994. 

Take  notice  that  on  December  22, 
1993,  Navajo  Refining  Company 
(Navajo)  filed  a  complaint  against  SFPP, 
LP.  (SFPP). 

Navajo  alleges  that  the  rates  being 
charged  by  SFPP  for  transportation  of 
refined  petroleum  products  on  its  East 
Line  System  and  its  West  Line  System, 
pursuant  to  FERC  Tariffs  Nos.  15,  16. 
and  18,  and  supplements  thereto,  are 
unjust  and  unreasonable  and  in 
violation  of  section  1(5)  of  the  Interstate 
Commerce  Act  (ICA).  ■ 

Navajo  states  that  prior  to  November 
23, 1993,  it  was  under  a  moratorium, 
pursuant  to  a  settlement,  that  precluded 
it  from  challenging  SFPP's  rates.  That 
moratorium,  states  Navajo,  expired  on 
November  23,  1993. 

Navajo  requests  that  the  Commission 
hear  its  complaint  in  Docket  No.  OR92- 
8-000  or,  if  a  separate  docket  is 
established  for  its  complaint,  to 
consolidate  the  new  docket  with  Docket 
No.  OR92-8-000.  Navajo  further 
requests  the  Commission  to  establish 
rates  that  are  just  and  reasonable,  in 
accordance  with  section  1(5)  of  the  ICA, 
and  to  award  refunds,  reparations  and 
damages  in  accordance  with  section 
1803  of  the  Energy  Policy  Act  and 
sections  8, 9  and  16  of  the  ICA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
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Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211,  385.214.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  14. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  February  14, 
1994. 

Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  94-1449  Filed  1-19-94;  4:15  pm) 

BtLUMO  CODC  e717-0V4« 


[Docket  No.  TM94-2-86-0031 

Pacific  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  14. 1994. 

Take  notice  that  on  January  11,  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A  and  Second  Revised  Volume 
No.  1,  tariff  sheets  listed  on  the 
appendix  to  the  filing. 

PGT  requests  that  these  tariff  sheets 
become  effective  on  January  1, 1994. 

PGT  states  the  purpose  of  this  filing 
is  to  comply  with  the  Commission's 
"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions"  issued  on  December  30, 
1993  in  this  proceeding. 

PGT  further  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  January  24, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasbeU, 
Secretary. 

|FR  Doc.  94-1447  Filed  l-19-«4:  4:15  pnil 
BILUMGCOOC  tm-m-M 


[Docket  No.  RP94-88-002I 

Pacific  Gas  Transmission  Co.  Notfoa  of 
Change  in  Rates 

January  14, 1994. 

Take  notice  that  on  January  11. 1994, 
Pacific  Gas  Transmission  Company 
(PGTJ  submitted  for  filing  pursuant  to 
Section  4  of  the  Natural  Gas  Act  and 
Section  154.63  of  the  Commission's 
Regulations  thereiinder,  certain  tariff 
sheets  in  the  above-referenced  docket  to 
carry  forward  changes  required  as  a 
result  of  the  Commission's  order  of 
December  30, 1993  at  DoclLet  No. 
TM94-2-86-000.  This  order  required 
pipelines  to  make  modifications  in  the 
GRI  Funding  Unit  for  rates  effective 
January  1, 1994.  PGTs  fuel  adjustment 
filing  of  December  23, 1993  contained 
sheets  affected  by  the  Commission's 
December  30, 1993  order.  In  addition. 
PGT  is  submitting  two  sheets  to  correct 
for  typographical  changes. 

PGT  proposes  to  make  the  proposed 
revised  tariff  sheets  effective  on  January 
22, 1994. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
customers,  interested  state  commissions 
and  parties  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  January  24, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
public  reference  room. 
Lorn  D.  CMbeU. 
Secretary. 

(PR  Doc  94-1472  Filed  1-1&-94:  4:15  pm] 
BIUMQ  CODE  t717-0t-lt 

[Docket  No.  krr88-34-005] 

Tennessee  Gas  Pipeline  Co.; 
Compliance  Filing 

January  14, 1994. 

Take  notice  that  on  January  10. 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  its  First  Revised  Tariff 
Sheet  No.  401  for  a  proposed  effective 
date  of  January  10. 1994. 

Tennessee  states  that  this  filing  is  in 
response  to  the  Commission's  order 
issued  on  December  23, 1993,  in  which 
the  Conunission  required  Tennessee  to 


suhmit  corrected  tariff  sheet(s)  which 
identified  operating  employees 
Teimessee  shares  with  its  marketing 
affiliate. 

In  addition,  Tennessee  responds  in 
this  filing  to  the  Commission's  request 
in  its  December  23rd  order  that 
Teaaessee  (i)  explain  how  its  merchant 
division  is  organized;  (ii)  identify  each 
officer,  director  and  employee 
Tennessee  shares  with  its  merchant 
division  and/or  marketing  affiliate,  their 
titles  and  detailed  job  descriptions;  and 
(iii)  explain  how  the  sharing  is 
consistent  with  Standard  G. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  make  any 
protest  with  reference  to  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Cominission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  section 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211. 
All  such  protests  should  be  filed  on  or 
before  January  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  pubUc  inspection. 
Lok  0.  Cashell. 
Secretory. 
|FR  Doc.  94-1438  Filed  1-19-94;  4:15  pmj 

BtUJNO  COOC  CTIT-AMi 

[DockM  No.  CP94-179-000] 

Transwestem  Pipeline  Co.;  Reqviest 
Under  Blanket  Auttiorization 

January  14, 1994. 

Take  notice  that  on  January  12, 1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-179-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  a  tap  and  metering 
facilities  at  a  new  point  of  delivery  of 
natural  gas  volumes  to  GPM  Gas 
Corporation's  (GPM)  Zia  Plant  located 
in  Lea  County,  New  Mexico  under 
Transwestem's  blanket  certificate  issued 
in  Docket  No.  CP82-534-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transwestem  states  that  it  would 
install  a  tee,  side  valve  and  metering 
facilities  capable  of  delivery  up  to  300  ■ 
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Mcf  per  day  of  natural  gas  to  GPM's  Zia 
Plant.  Transwestem  further  states  that 
the  estimated  construction  cost  of  the 
delivery  point  facilities  would  be 
$5,000.  Transwestem  says  it  would  pay 
for  the  cost  of  the  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
nied  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-1437  Filed  1-19-94;  4:15  pm) 

BtLUNQ  CbOC  CTir-OV-M 


{Docket  No.  RP94-1 11-000] 

Transwestem  Pipeline  Co.;  Petition  for 
Waiver 

January  14, 1994. 

Trake  notice  that  on  January  10. 1994, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  a  petition  for 
waiver  of  certain  part  284  reporting 
requirements  similar  to  those  granted  by 
the  Commission  for  other  natural  gas 
pipeline  companies. 

Transwestem  requests  that  the 
Commission  grant  waivers  of  its 
reporting  requirements  with  respect  to 
the  release  and  reassignment  of  capacity 
pursuant  to  Transwestem 's  capacity 


release  program  and  the  addition  and 
deletion  of  receipt  and  deUveiy  fwints. 

Transwestem  proposes  an  enective 
date  for  this  waiver  to  coincide  with 
Transwestem 's  effective  date  of  its 
Order  No.  636  compliance  filing  in 
Docket  No.  RS92-87-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  cw  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NEL,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  24, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  O.  CasheU, 
Secretary. 

|FR  Doc.  94-1445  Filed  1-19-94;  4.15  pmj 
BILUNO  COOC  (TIT-ai-M 


Western  Area  Power  Administration 

Loveland  Area  Projects — Notice  of 
Rate  Order  No.  WAPA-61 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

action:  Notice  of  Rate  Order  No. 

WAPA-61  Loveland  Area  Projects  Firm 

Electric  Service  and  Transmission  Rate 

Adjustments. 

summary:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
61  and  Rate  Schedules  L-F4,  L-T3,  and 
L-T4  placing  increased  firm  power  rates 

Lap  Provisional  Rate  Changes 


for  capacity  and  energy  and  increased 
firm  and  nonfirm  transmission  rates 
from  the  Loveland  Area  Projects  (LAP) 
into  effect  on  an  interim  basis.  The 
interim  rates,  called  the  provisicmal 
rates,  will  remain  in  effect  on  an  interim 
basis  until  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  them 
into  effect  on  a  final  basis  or  imtil  they 
are  replaced  by  other  rates. 

The  Post-1989  General  Power 
Marketing  and  Allocation  Criteria;  Pick- 
Sloan  Missouri  Basin  Program- Western 
Division  (Criteria)  were  published  in  the 
Federal  Register  on  January  31, 1986, 
(51  FR  4012).  The  Criteria  contractually 
integrated  the  resources  of  the  P-SMBP- 
WD  and  the  Fryingpan-Arkansas  Project 
(Fry-Ark),  both  commonly  referred  to  as 
the  LAP,  and  called  for  the 
estabhshment  of  an  initial  rate  for  LAP 
power. 

The  combined  results  of  the  fiscal 
year  (FY)  1992  power  repayment  study 
(PRS)  for  the  Pick-Sloan  Missouri  Basin 
Program  (P-SMBP)  and  the  FY  1992 
PRS  for  Fry-Ark  indicate  that  the 
existing  rates  do  not  yield  sufficient 
revenue  to  satisfy  the  cost-recovery 
criteria  through  the  study  periods.  The 
proposed  P-SMBP-Eastem  Division  rate 
schedules  in  Rate  Order  No.  WAPA-60 
along  with  the  Pick-Sloan  Missouri 
Basin  Program-Western  Division  (P- 
SMBP-WD)  revenue  requirement,  will 
yield  adequate  revenue  to  satisfy  the 
cost-recovery  criteria  for  the  P-SMBP. 
Rate  Order  No.  WAPA-61  includes  the 
revenue  requirement  for  the  P-SMBP- 
WD  that  was  discussed  in  Rate  Order 
No.  WAPA-60.  and  will  also  satisfy  the 
cost-recovery  criteria  for  Fry-Ark.  The 
LAP  firm  power  rate  was  developed  by 
combining  the  revenue  requirements 
from  the  FY  1992  PRSs  for  both  the  P- 
SMBP-WD  and  Fry-Ark. 

A  comparison  of  existing  and 
provisional  rates  follows; 


Rate  Schedule  ... 
Composrte  Rate 

Firm  Energy 

Fimi  Capacity  .... 


Existing  rate  (FY-1993) 


L-F3  „. 

20.06  (mtll&VWh)  .... 
10.03  (rmlls/kWh)  .... 
$2.58  (S/kW-month) 


Provisional  rates,  Fetxuary  1. 
1994,  ^kJ  percent  change 


L-F4 

20.67  (mais/KWh)  3.0%  .... 
10.33  (m«»s/kWh)  3.0%  .... 
$2.65  {$/kW-niomh)  2.7% 


ProvtsKXMri  rates,  October  1 , 
1994,  and  percent  change 


L-F4. 

21.70  (rmlls'VWh)  5.0% 
10.85  (rmlls/kWh)  6.0% 
$2.85  (S/kW-month)  7  5% 


Class  of  service 

Existing  rate  (FY  1993) 

Provisional  rate,  Fetjruary  1 . 
1994 

Percent  o« 
change 

Firm  Transmission  

$1.52  (S/kW-montti)  

$1.88  ($/kW-month)  . 

237 

Nonfirm  Transmission .v.„ 

2.1  (nmlls/kWh)  

2.6  (mills^Wh)  

238 

K 
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DATES:  Rate  Schedules  L-F4.  L-T3.  and 
L-T4  will  be  placed  into  effect  on  an 
interim  basis  on  the  first  day  of  the  first 
full  billing  period  beginning  on  or  after 
February  1. 1994,  and  will  be  in  effect 
until  FERC  confirms,  approves,  and 
places  the  rate  schedules  into  effect  on 
a  final  basis  for  a  5-year  period,  or  until 
the  rate  schedules  are  superseded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  A.  Fausett.  Loveland  Area 

Office,  Western  Area  Power 

Administration,  P.O.  Box  3700,  Loveland, 

CO  80539-3003,  (303)  490-7201 
Ms.  Deborah  Linke,  Director,  Division  of 

Marketing  and  Rates,  Western  Area  Power 

Administration,  P.O.  Box  3402.  Golden,  CO 

80401-3398,  (303)  231-1545 
Mr.  Joel  Biadow.  Assistant  Administrator  for 

Washington  Liaison,  Western  Area  Power 

Administration,  Room  8G-061,  Forresta! 

Building,  1000  Independence  .Avenue  SW., 

Washington,  DC  20585-0001,  (202)  586- 

5581 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western 
Area  Power  Administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835).  These  power  rates  are 
established  pursuant  to  section  302(a)  of 
the  DOE  Organization  Act,  42  U.S.C. 
7152(a),  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902,  43  U.S.C.  371 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

The  March  1993  customer  brochure 
explaining  the  background  for  the 
proposed  LAP  firm  power  and 
transmission  rates  adjustment  was 
distributed  to  all  LAP  customers  and 
interested  parties.  In  accordance  with 
procedures  for  public  participation  in 
general  rate  adjustments  (10  CFR  part 
903),  the  comment  and  consultation 
period  was  initiated  on  July  8. 1993. 


with  the  publication  of  a  Federal 
Register  notice  announcing  the 
proposed  rate  and  procedures  for  public 
participation  (58  FR  36682).  A  public 
information  forum  was  held  on  July  20. 
1993.  in  Northglenn.  Colorado.  The 
public  comment  forum  was  held  on 
August  30. 1993.  in  Northglenn. 
Colorado.  The  consultation  and 
comment  period  ended  on  October  6, 
1993.  During  this  period,  interested 
parties  made  comments  to  Western 
concerning  the  proposed  rates.  Two 
comment  letters  were  received,  and 
three  people  commented  orally.  All 
comments  were  considered  in  the 
preparation  of  the  rate  order.  Western 
has  concluded  that  the  LAP  rate 
adjustments  are  necessary  to  meet  cost 
recovery  criteria. 

In  Rate  Order  No.  WAPA-61,  results 
of  the  Fry-Ark  ratesetting  PRS  are  being 
compared  to  the  FY  1990  PRS.  which  is 
the  basis  for  the  existing  rates. 

This  Rate  Order  also  reflects  the 
revenue  requirements  for  the  P-SMBP- 
WD.  The  comparison  shows  the 
following  differences: 

1.  The  projected  operations  and 
maintenance  (O&M)  expenses  increased 
for  both  projects.  The  P-SMBP-WD 
O&M  expenses  for  the  100-year  study 
period  have  increased  by  a  total  of  $10.2 
million  per  year,  and  Fry-Ark  O&M 
expenses  for  the  50-year  study  period 
have  increased  by  $0.6  million  per  year. 

2.  The  purchased  power  costs 
projected  over  the  future  6-year  period 
for  P-SMBP-WD  are  $113  million. 
These  costs  are  partially  attributable  to 
the  extended  drought  which 
necessitated  Reclamation  and  the  Corp 
of  Engineers  to  draw  down  the 
reservoirs  to  an  extremely  low  level. 
This  has  caused  Western  to  project 
future  purchased  power  expenses  for 
the  next  few  years  until  the  reservoirs 
are  full  again.  Although  FY  1993  was  an 
above-average  water  year,  purchased 
power  expenses  are  continuing  to  be 
projected  because  the  flooding  in  the 
Mid-west  severely  restricted  water 
releases  and  therefore  severely  curtailed 
power  generation. 

3.  "rtie  revised  Fry-Ark  cost 
allocations  reduced  the  overall  project 
investment  costs  by  over  $38.5  million. 

Of  the  above  factors,  the  one  item 
with  the  greatest  rate  impact  is  the 
drought,  which  is  reflected  in  the 
purchased  power  expenses  emd 
capitalized  unpaid  annual  expenses. 
The  second  greatest  impact  comes  from 
O&M  expenses  which  are  increasiog  due 
to  inOation  as  well  as  responding  to 
programmatic  and  administrative 
requirements,  such  as  safety  programs 
and  environmental  compliance. 


Rate  Order  No.  WAPA-61. 
confirming,  approving,  and  placing  the. 
proposed  LAP  rate  adjustments  into 
effect  on  an  interim  basis  is  issued,  and 
the  new  Rate  Schedules  L-F4.  L-T3. 
and  L-T4  will  be  submitted  promptly  to 
FERC  for  confirmation  and  approval  on 
a  final  basis. 

Issued  in  Washington,  D.C..  January  6, 
1994. 

Bill  White. 
Deputy  Secretary. 

Order  Confirniing,  Approving,  and 
Placing  the  Loveland  Area  Projects 
Firm  Power  and  Transmission  Service 
Rates  Into  Effect  on  an  Interim  Basis 

January  6 ,  1994. 

In  the  matter  of;  Western  Area  Power 
Administration  Rate  Adjustments  for 
Loveland  Area  Projects;  Rate  Order  No. 
WAPA-61. 

These  power  rates  are  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a). 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902.  43  U.S.C.  371  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c).  and 
other  acts  specifically  applicable  to  the 
Pick-Sloan  Missouri  Basin  Program  and 
the  Fryingpan-Arkansas  Project,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Existing  CKDE  procedures  for 
public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18. 1985  (50  FR 
37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

$/kW-month:  Monthly  charge  for  capacity 
(usage — S  per  kilowatt-month). 
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S/kW-year  The  annual  transmission  rex-enue 

requirement  divided  by  the  reserved 

annual  transmission  capacity. 
AC:  Alternating  current. 
BAO:  Billings  Area  Office 
Qiteria:  Post-1989  General  Power  Marketing 

and  Allocation  Criteria;  Pick-Sloan 

Missouri  Basin  Program-Western  Division, 

51  FR  4012  (January  31, 1986). 
CROD:  Contract  rate  of  delivery. 
Customer  Brochure:  A  document  prepared 

for  public  distribution  explaining  the 

background  of  the  rate  proposals  contained 

in  this  rate  order. 
E)C:  Direct  current. 
DOC:  Department  of  Energy. 
DOE  Order  RA  6120.2:  An  order  dealing  with 

power  marketing  administration  financial 

reporting. 
FERC;  Federal  Energy  Regulatory 

Commission. 
Fry-Ark:  Fryingpan- Arkansas  Project. 
FY:  Fiscal  year. 
CWh:  Cigcwatthour. 
kW:  Kilowatt. 
kW-month.  The  greater  of  (1)  the  highest  30- 

minute  demand  measured  during  the 

month,  not  to  exceed  the  contract 

obligation,  or  (2)  the  contract  rate  of 

delivery. 
kWh:  Kilowatthour. 
L-F3;  Loveland  Area  Projects  existing  firm 

power  rate.  (Effective  permanently  January 

28, 1992.) 
L-F4:  Loveland  Area  Projects  provisional 

firm  power  rate.  (Effective  February  1 . 

1994.) 
L-Tl:  Loveland  Area  Projects  existing  firm 

transmission  service  rate.  (Effective 

permanently  April  29, 1991.) 
L-T2:  Loveland  Area  Projects  existing 

nonfirm  transmission  service  rate. 

(Effective  permanently  April  29, 1991.) 
L-T3:  Loveland  Area  Projects  provisional 

firm  transmission  service  rate.  (Effectivia 

February  1, 1994.) 
L-T4:  Loveland  Area  Projects  provisional 

nonfirm  transmission  service  rate. 

(Effective  February  1 , 1 994 .) 
LAO:  Loveland  Area  Office. 
LAP:  Loveland  Area  Projects. 
MAPP:  Mid-Continent  Area  Power  Pool. 
MBSC:  Missouri  Basin  Sjrstems  Group. 
mills/kWh:  Mills  per  kilowatthour. 
MW:  Megawatt. 
NEPA:  National  Environmental  Policy  Act  of 

1969. 
OftM:  Operation  and  maintenance. 
PMA:  Power  marketing  administration. 
PRS:  Power  repayment  study. 
P-SMBP:  Pick-Sloan  Missouri  Basin 

Program. 
P-SMBP-ED:  Pick-Sloan  Missouri  Basin 

Program-Eastern  Division. 
P-SMBP-WD:  Pick-Sloan  Missouri  Basin 

Program-Western  Division. 
Reclamation:  Bureau  of  Reclamation,  U.S. 

Department  of  the  Interior. 
Treasury:  Secretary  of  the  U.S.  Department  of 

Treasury. 
Western:  Western  Area  Power 

Administration,  U.S.  Department  of 

Energy. 
WSCC:  Western  Systems  Coordinating 

Council. 


Effective  Date 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  February  1, 1994,  and  will  be  in 
effect  pending  FERC's  approval  of  them, 
or  substitute  rates,  on  a  final  basis  for 
a  5-year  period,  or  until  superseded. 

Public  Notice  and  Conunent 

The  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  and  extensions,  10  CFR 
part  903,  have  been  followed  by 
Western  in  the  development  of  these 
firm  power  and  transmission  rates.  The 
provisional  firm  power  rates  represent 
an  increase  of  more  than  1  percent  in 
total  LAP  revenues;  therefore,  it  is  a 
major  rate  adjustment  as  defined  at  10 
CFR  903.2(e)  and  903.2(0(1).  The 
distinction  between  a  minor  and  a  ma}or 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustment. 

The  following  sununarizes  the  steps 
Western  toolt  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  Discussion  of  the  proposed  rate 
adjustments  was  initiated  on  Januar}-  29, 
1993,  when  a  letter  announcing  an 
informal  customer  meeting  was  mailed 
to  all  firm  power  customers  and  other 
interested  parties.  The  meeting  was  held 
on  February  9, 1993,  in  Denver, 
Colorado.  At  this  informal  meeting. 
Western  representatives  explained  the 
need  for  the  rate  increases  and  answered 
questions  from  those  attending. 

2.  On  March  12. 1993,  a  customer 
brochure  was  mailed  to  all  customers 
and  other  interested  parties,  advising 
them  of  the  delay  in  publishing  the 
Federal  Register  notice.  The  public 
information  and  public  comment 
forums  were  also  delayed. 

3.  A  Federal  Register  notice  was 
published  on  July  8, 1993  (58  FR 
36682),  ofHcially  announcing  the 
proposed  fimi  power  and  transmission 
rate  adjustments,  initiating  the  public 
consultation  and  comment  period, 
announcing  the  public  information  and 
public  comment  fonuns,  and  presenting 
procedures  for  public  participation. 

4.  On  July  9, 1993,  letters  were  mailed 
to  all  LAP  firm  power  and  transmission 
customers  and  other  interested  parties 
announcing  the  publication  of  the 
Federal  Register  notice  of  July  8, 1993, 
and  the  public  information  and  public 
comment  forums. 

5.  At  the  formal  public  information 
fomm  held  on  July  20, 1993,  Western 
explained  the  need  for  the  rate  increases 
in  greater  detail  and  answered 
questions. 

6.  At  the  formal  public  comment 
forum  on  August  30, 1993.  three  persons 


representing  customers  and  customer 
groups  made  oral  comments. 

7.  Western  received  an  extensive 
request  for  information  from  one 
customer  group.  We  responded  by 
providing  data  and  background 
information  for  the  ratesetting  PRS. 

8.  On  September  17,  1993.  Western 
sent  a  letter  to  all  customers  and 
interested  parties  answering  questions 
from  the  July  20. 1993,  public 
information  meeting  that  were  not 
resolved  at  that  meeting. 

9.  Three  comment  letters  were 
received  during  the  91-day  consultation 
and  comment  period.  The  consultation 
and  comment  period  ended  October  6, 
1993.  All  formally  submitted  comments 
have  beemponsidered  in  the  preparation 
of  this  rate  order. 

Project  History 

Pick-SIoart  Missouri  River  Basin 
Program 

The  initial  stages  of  the  Missouri 
River  Basin  Project  were  authorized  by 
section  9  of  the  Flood  Control  Act  of 
1944  (Pub.  L.  534,  58  Stat.  877,  891). 
The  Missouri  River  Basin  Project,  later 
renamed  the  P-SMBP  to  honor  its  two 
principal  authors,  has  been  under 
construction  since  1944.  The  P-SMBP 
encompasses  a  comprehensive  program 
of  flood  control,  navigation 
improvement,  irrigation,  municipal  and 
industrial  (M&I)  water  development, 
and  hydroelectric  production  for  vhe 
entire  Missouri  River  Basin. 
Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Colorado,  Montana. 
Nebraska,  North  Dakota.  South  Dakota, 
and  Wyoming. 

Fryingpan-Arkansas  Project 

The  Fry-Ark  is  a  transmountain 
diversion  development  in  southeastern 
Colorado  authorized  by  the  Act  of 
Congress  on  August  16,  1962  (Pub.  L. 
87-590.  76  Stat.  389.  as  amended  by 
Title  XI,  Pub.  L.  93^93,  88  Stat.  1486. 
1497  (1974)).  The  Frj'-Ark  diverts  water 
from  the  Fryingpan  River  and  other 
tributaries  of  the  Roaring  Fork  River  in 
the  Colorado  River  Basin  on  the  West 
Slope  of  the  Rocky  Mountains  to  the 
Arkansas  River  on  the  East  Slope  of  the 
Continental  Divide.  The  water  diverted 
from  the  West  Slope,  together  with 
regulated  Arkansas  River  water, 
provides  supplemental  irrigation,  M&I 
water  supplies,  and  produces 
hydroelectric  power.  Flood  control,  fish 
and  wildlife  enhancement,  and 
recreation  are  other  important  purposes 
of  Fry-Ark. 
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x)veland  Area  Projects 

The  Post-1989  General  Power 
.Marketing  and  Allocation  Criteria:  P- 
;MBF-WD  (Criteria),  published  in  the 
'ederal  Register  notice  on  January  31. 
986  (51  FR  4012).  effectively  integrated 
he  resources  of  the  P-SMBP-WD  and 
he  Fry-Ark.  This  operational  and 
ontractual  integration,  known  as  LAP, 
las  allowed  an  increase  in  marketable 
esource.  simplification  of  contract 
idministration.  and  establishment  of  a 
(lended  rate  of  LAP  power  sales. 

However,  the  P-SMBP  and  Fry-Ark 
etain  separate  financial  status.  For  this 
eason,  separate  PRSs  are  prepared  for 
isch  project  on  an  annual  basis.  These 
'RSs  are  used  to  determine  the  ability 
)f  the  power  rate  to  generate  sufficient 
evenue  for  repayment  of  project 
nvestment  and  cost  during  each 
)rojecfs  prescribed  repayment  period, 
rhe  revenue  requirement  from  the  Fry- 
\rk  PRS  is  combined  with  the  P- 
)MBP-WD  revenue  requirement 
lerived  from  the  P-SMBP  PRS,  to 


develop  one  rate  for  LAP  firm  power 
sales. 

A  complete  discussion  of  the  project 
histories  is  found  in  the  March  1993 
customer  brochure,  which  is  included 
in  the  supporting  documentation. 

Power  Repayment  Studies 

PRSs  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay.  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law.  policies,  and  authorizing 
legislation.  DOE  Order  RA  6120.2. 
section  12b,  requires  that: 

In  addition  to  the  recovery  of  the  alx)ve 
costs  (operation  and  maintenance  and 
interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law:  plus.  (2)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  service  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years. 


whichever  is  less:  plus.  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  life 
up  to  a  maximum  of  50  years;  plus.  (4)  each 
dollar  of  assisted  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs:  plus.  (5)  other  costs  such 
as  payments  to  basin  funds,  participating 
projects,  or  States. 

Existing  and  Provisional  Rates 

Power  Rates 

The  existing  firm  power  rates  and  the 
provisional  firm  power  rates  necessary 
to  meet  the  revenue  requirements  for  the 
LAP  are  listed  below.  The  provisional 
rates  will  be  implemented  in  two  steps. 
Step  1  rates  are  to  become  effective  on 
an  interim  basis  on  the  first  day  of  the 
first  full  billing  period  beginning  on  or 
after  February  1. 1994.  Step  2  rates  are 
to  become  effective  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  October  1. 1994. 

A  comparison  of  existing  and 
provisional  rates  follows: 


LAP  Provisioi^l  Power  Rate  Changes 


^ate  schedule 

Composite  rate  (nmlls/kWti) 

-irm  energy  (mills/kWh) 

-irm  capacity  (S/kW-month) 


Existing 
rates  (FY 

Provisional  rates  Feb- 

Provisional  rates  Oc- 

mary 1,  1994,  and 

tober  1,  1994,  and 

1993) 

percent  change 

percent  ctiange 

L-F3 

L-F4 

L-F4 

20.06 

20.67—3.0% 

21.70—5.0% 

10.03 

10.33-3.0% 

10.85—5.0% 

$2.58 

$2.65—2.7% 

$2.85—7.5% 

Transmission  Rates 

The  existing  transmission  rates  and  provisional  transmission  rates  necessary  to  meet  the  revenue  requirements  for 
he  LAP  are  listed  below.  The  rates  are  to  become  effective  on  an  interim  basis  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  February  1.  1994. 

LAP  Provisional  Transmission  Rate  Changes 


Class  of  service 


Firm  Transmission 

Monfirm  Transmission 


Existing  rates  (FY  1993) 


$1.52($/KW-month) 
2.1  (mills/kWh) 


Provisional  rates  February 
1,  1994 


$1.88(S/kW-month) 
2.6  (mills/kWh) 


Percent 
of  change 


23.7 
23.8 


Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  LAP  firm  power  and 
transmission  rates  placed  into  effect  on 
an  interim  basis  herein  are  the  lowest 
possible  consistent  with  sound  business 
principles.  The  rates  have  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

Firm  Power 

The  Criteria  were  published  in  the 
Federal  Register  notice  on  January  31. 
1986  (51  FR  4012).  The  Criteria 


operationally  and  contractually 
integrated  the  resources  of  the  P-SMBP- 
WD  and  Fry-Ark. 

The  integrated  resources  are  referred 
to  as  LAP.  A  blended  rate  was 
established  for  the  sale  of  LAP  power. 

The  P-SMBP  ratesetting  PRS  reflects 
the  P-SMBP-WD  revenue  requirement 
for  the  firm  power  sales  as  follows: 


P-SMBP-WO 

revenue  re- 

quirement 

Proposed  Increase  (Fetxuary 

1994): 

Present  Revenue  Require- 

ment—13.73               mill/ 

kWhx2.036,000,000  kWh 

327.954,280 

Proposed    First    Step    In- 

crease       1.15        mills/ 

kWhx2.036,00G,000  kWh 

2.341,400 

Total  

30,295,680 

Proposed   Increase   (October 

1994): 
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P-SMBP-WD 
revenue  re- 
quirement 

Revenue  Requirefnent-Rrst 
Increment — 14.88     rrills/ 
kWhx1 ,988.000,000 
kWh'  

29  581,440 

Proposed  Second  Step  In- 
crease— .92              mills/ 
kWhx1, 988,000.000  kWh 

1,828.960 

Total 

31,410,400 

approved  final  cost  allocatioD,  indicates 
a  decrease  in  the  revenue  requirement 
from  $13,933,200  to  $12,855,560  per 
year.  This  decrease  was  due  primarily  to 
an  adjustment  of  approximately  $39 
million  to  project  investment  as  a  result 
of  Reclamation's  approved  final  cost 
allocation  for  Fry-Ark.  The  total  Fry-Ark 
revenue  requirement  is  as  follows: 


*  Adjusted  down  from  the  previous  year  to 
reflect  actual  firm  energy  under  contract  - 
1,988,000,000  kWhx14.88  miHs.  wtitch  is  the 
FY  1993  Western  Division  composite  rate  of 
13.73  milts  plus  the  increase  of  1.15  mills. 

The  Fry- Ark  ratesetting  PRS,  adjusted 
to  incorporate  the  savings  of  the 


Fry-Art(  Rev- 
enue require- 
ment 

Present     Revenue     Require- 
ment   

Proposed  Decrease ..._.. 

$13,933,200 
-1,077,640 

Total      Proposed      Fry-Ark 
Revenue  Requirement  .... 

12,855,560 

The  Fry-Ark  revenue  requirement 
contains  two  components.  The  project 
has  an  average  annual  energy  generation 
of  52,000.000  kWh  from  flow-through 
water.  This  energy  is  assigned  the 
current  LAP  energy  value;  i.e.,  10.03 
mills/kWh.  The  remaining  revenue 
requirement  is  derived  from  the  firm 
capacity  component.  This  is  a  procedure 
used  in  the  study  to  account  for  the  Fry- 
Ark  portion  of  the  energy  marketed  by 
LAP.  c 

A  table  comparing  the  LAP  existing 
revenue  requirement  to  the  proposed 
revenue  requirement  is  shovm  below: 


Summary  of  LAP  Revenue  REOuiREMEhrrs 


Current 


Proposed  feb- 
ruary  1994 


Proposed  Octo- 
ber 19< 


1994 


P-SMBP-WO 
Fry-Ark  

Total  Lap 


$27,954,280 
13.933,200 


$30,295,680 
12,865.560 


$31,410,400 
12.865.560 


41,887.480 


43.151.240 


44.265,960 


To  establish  the  LAP  rate.  Western 
developed  the  revenue  requirements  for 
LAP  from  the  FY  1992  PRSs  for  both  the 
P-SMBP  and  Fry-Ark  (Fry- Ark  was 
subsequently  adjusted  to  incorporate  the 
approved  final  cost  allocation),  as 
shown  above.  The  revenue  requirements 
from  both  projects  were  combined  to 
develop  the  LAP  revenue  requirement  of 
$43,151,240  for  the  first  increment 
effective  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
February  1. 1994.  and  $44,265,960  for 
the  second  increment  effective  on  the 
first  day  of  the  first  full  billing  period 
beginning  on  or  after  October  1, 1994. 
To  meet  the  LAP  revenue  requirements, 
the  two-step  rates  for  firm  capacity  and 
energy  were  developed  and  proposed  in 
the  March  1993  Customer  Brochure  for 


LAP.  This  brochure  explains  the 
background  for  the  LAP  and  how  the 
rate  design  concept  was  developed.  The 
brochure  was  distributed  to  all  LAP 
customers  and  other  interested  parties. 
The  rate  increase  is  necessary  to  satisfy 
the  cost-recovery  criteria  set  forth  in 
DOE  Order  RA  6120.2. 

Transmission  Rate 

Prior  to  August  1, 1982,  a 
transmission  rate  of  1.0  mill/kWh  was 
included  in  transmission  service 
contracts.  The  first  firm  transmission 
service  rate  schedule  was  Schedule  P-S 
VVD-Tl,  which  became  effective  on 
August  1, 1982.  This  schedule  was  the 
first  P-SMBP-WD  transmission  rate  that 
included  a  capacity  charge.  The  rates 
under  this  schedule  were  1.1  mills/kWh 
or  $9.60/kW-year.  Schedule  P-S  WD-T3 


superseded  Schedule  P-S  WD-Tl  on 
January  1, 1985,  with  a  rate  of  1.3  mills/ 
kWh  or$11.40/kW-year.  The  present 
rate.  Rate  Schedule  L-Tl.  superseded 
Schedule  P-S  WD-T3  on  October  1. 
1990.  This  rate  is  2.1  mills/kWh  or 
$18.24/kW-year.  Nonfirm  transmission 
service  rate  schedules  using  only  the 
energy  rate  have  been  implemented 
simultaneously  with  the  firm 
transmission  rates.  The  LAP  rates  are 
developed  using  a  cost-of-service 
methodology. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 
through  the  5-year  proposed  rate 
approval  period. 


Fryingpan-Arkansas  Project— Comparison  of  5-Year  Rate  Approval  Period 

[Revenues  and  expenses  ($1 ,000)] 


FY  1990 

PRS— 

1994-98 


Ratesetting 
PRS— 1994-98 


Difference 


Total  Revenues 

Revenue  Distribution: 

Operations  and  Maintenance  

Purchased  Power  and  Transmission  Expenses 

Interest 

Investment  Repayment 

Capitalized  Expenses  

Prior- Year  Adjustment  

Total 


$73,165 


$70,360 


($2,805) 


14,391 

18.189 

14.154 

14.980 

40.487 

34.068 

4.133 

3,123 

0 

0 

0 

0 

3,798 

826 

(6.419) 

(1.010) 

0 

0 


73.165 


70.360 


(2,805) 


f 
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Basis  for  Rate  Development — Loveland 
Area  Projects 

Firm  Power 

The  P-SMBP  PRS  calculates  the 
composite  rate  in  mills/kWh  for  future 
firm  power  (capacity  and  energy)  sales. 
In  the  Fry-Ark  PRS.  the  study  calculates 
the  capacity  rate  in  dollars  per  kW-year. 
The  PRS  adjusts  the  selected  rate  until 
sufficient  revenues  are  generated  to 
meet  the  cost-recovery  requirement. 

Transmission  Service 

The  present  rates  were  developed 
using  a  cost-of-service  methodology. 
Western's  first  step  in  this  process  is  to 
determine  the  projected  use  of  the 
transmission  system  during  the  rate 
approval  period.  Western  reserves 
transmission  for  its  own  generating 
capability,  at  plant,  based  on  the  Criteria 
and  its  transmission  commitments 
based  on  its  transmission  planning 
process. 

The  second  step  in  designing  the 
transmission  rate  is  to  determine  the 
estimated  annual  cost  of  operating, 
maintaining,  and  amortizing  the 
transmission  system.  Western  considers 
two  components  in  developing  this 
annual  cost.  The  first  is  the  annual  OStM 
of  the  transmission  system.  The  second 
element  is  an  investment  annuity.  The 
annuity  is  used  to  determine  the  annual 
cost  of  amortizing  the  transmission 
system  over  a  50-year  repayment  period. 

The  final  step  is  to  divide  the  costs  by 
the  commitments. 

Comments 

During  the  91 -day  comment  period. 
Western  received  four  sets  of  written 
questions  or  comments  pertaining  to 
this  rate  adjustment.  In  addition,  three 
persons  commented  during  the  August 
30.  1993.  public  comment  forum.  All 
comments  were  reviewed  and 
considered  in  the  preparation  of  this 
rate  order. 

Written  comments  were  received  from 
the  following  sources: 
Loveland  Area  Customer  Association 

(COLORADO.  WYOMING.  KANSAS. 

NEBRASKA) 
Tri-State  Generation  and  Transmission 

Association.  Inc.  (COLORADO. 

WYOMING,  NEBRASKA) 
Kansas  Electric  Power  Cooperative,  Inc. 

(KANSAS) 

Representatives  of  the  following 
organizations  made  oral  comments: 
Loveland  Area  Customer  Association 

(COLORADO.  WYOMING.  KANSAS. 

NEBRASKA) 
Tri-State  Generation  and  Transmission 

Association  (COLORADO. 

WYOMING.  NEBRASKA) 


Kansas  Electric  Power  Cooperative 

(KANSAS) 

Comments  received  at  the  public 
meetings  and  in  correspondence  dealt 
with  controlling  costs,  interest  rates  and 
computations,  division  of  revenue 
requirements  between  P-SMBP  Eastern 
and  Western  Divisions,  revision  of  Fry- 
Ark  revenue  requirements  to  reflect 
final  cost  allocations,  reallocation  of 
energy  returned  from  customers  under 
the  Post-1989  allocations,  future 
construction,  financial  integration  of 
Fry-Ark  and  Pick-Sloan,  and  a  single 
transmission  rate  for  both  Eastern  and 
Western  Divisions  of  the  P-SMBP. 
Comments  received  that  were  applicable 
to  P-SMBP  only  were  answered  in  the 
Record  of  Decision  for  Rate  Order  No. 
VVAPA-60.  The  comments  and 
responses  applicable  to  LAP, 
paraphrased  for  brevity,  are  discussed 
below.  Direct  quotes  from  comment 
letters  are  used  for  clarification  where 
necessary. 

Issue:  Western  received  several 
comments  concerned  with  escalating 
O&M  expenses  and  control  of  expenses 
in  the  future. 

Response:  Western  recognizes  the 
increases  in  O&M  expenses  and  has 
implemented  cost-containment 
measures  throughout  the  agency  to 
review  expenses  and  budgets.  Western 
presently  maintains  an  open  dialogue 
with  a  customer  group  in  P-SMBP-ED 
to  inform  them  of  progress  being  made 
and  to  gain  customer  input  for 
Western's  planning  process.  Some 
Western  Division  customers  have 
participated  in  this  interaction  but  the 
majority  do  not.  Western  will  extend  the 
invitation  to  the  Western  Division 
customer  group  to  participate  in  the 
Eastern  Division  interaction  or  provide 
a  similar  opportunity  specifically  for  the 
Western  Division. 

One  commenter  observed  that  O&M 
costs  have  increased  at  a  rate  that  is  far 
greater  than  the  Consumer  Price  Index 
(CPI).  O&M  expenses  are  increasing  due 
to  inflation  which  is  reflected  in  the  CPI 
as  well  as  responding  to  programmatic 
and  administrative  requirements,  such 
as  safety  and  environmental 
compliance.  These  expenses  have  been 
reviewed  both  internally  by  Western 
and  with  power  customer 
representatives.  Western  continues  to 
share  the  power  customers'  concerns 
with  Reclamation,  and  Western  has 
received  assurances  that  Reclamation 
will  participate  in  the  cost-containment 
programs  associated  with  O&M 
functions.  Western  remains  committed 
to  cost-containment  while  striving  for 
efficiency  and  providing  customer 
service.  Western  plans  to  continue  its 


O&M  expense  review  process  with 
power  customers  and  involve  customer 
representatives  in  its  cost-containment 
discussions. 

Issue:  One  commenter  suggested  that 
Western  should  estimate  the  long-term 
future  interest  rate  in  the  PRS  instead  of 
using  the  current-year  rate. 

Response:  Western  uses  the  rate 
required  by  DOE  Order  RA  6120.2, 
sections  lO.i.  and  ll.b..  for  all  future 
investments.  Section  IQ.i.  states  that 
forecasts  for  PRSs  will  utilize  the  rate 
established  by  the  Secretary  of  the 
Treasury  for  the  latest  available  year, 
and  that  this  rate  shall  be  used  for  all 
future  years.  Section  ll.b.  defines  the 
criteria  used  by  the  Department  of  the 
Treasury  to  obtain  the  rate. 

The  present  rate  is  computed  on  the 
basis  of  interest-bearing  Treasury 
securities  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  to  maturity.  On  this  basis, 
short-term  fluctuations  in  market  prices 
are  removed  and  projections  have  built- 
in  stability  based  upon  a  "rolling 
average"  each  year.  In  effect,  volatile 
changes  in  the  rate  are  mitigated 
through  the  blending  process. 

While  it  is  true  that  the  rate  may 
decrease  in  the  FY  1994  PRS,  estimating 
a  new  rate  would  be  no  more  accurate 
than  the  current  method  for  projecting 
investment  rates  3  or  4  years  into  the 
future.  In  fact,  if  such  estimates  were 
used  in  the  late  1970's,  they  would  have 
resulted  in  higher  revenue 
requirements.  There  is  no  assurance  that 
this  would  not  happen  again  in  the 
future. 

Issue:  Western  received  a  comment 
that  no  interest  credit  is  provided 
annually  in  the  PRS  for  the  net  cash 
balance  accrued  during  the  year  for 
interest  expense  that  is  not  due  and 
payable  until  yearend.  The  commenter 
suggested  that  Western  should  revise  its 
method  of  computing  interest  offsets. 

Response:  The  method  used  to 
compute  interest  in  the  PRS  conforms  to 
IX)E  Order  RA  6120.2.  section  lO.j., 
dated  September  20, 1979,  which 
requires  that  interest  shall  be  the  sum  of 
1  year's  interest  on  the  unpaid  balance 
of  each  investment  plus  V2  year's 
interest  on  new  investment  added  and 
in-service  during  the  year,  and  interest 
on  deferred  annual  expenses  (i.e.. 
capitalized  deficits).  This  amount  may 
be  offset  by  a  credit  against  interest 
expense  if  the  credit  concept  is  utilized 
by  the  power  maii^eting  agency. 

The  methodology  for  computing  the 
interest  offset  varies  between  PMAs; 
DOE  Order  RA  6120.2  does  not 
prescribe  a  specific  procedure  to  be 
used  in  making  the  interest  calculation. 
The  methodology  employed  by  Western 
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incorporates  an  interest  credit  for  Vz 
year  on  all  principal  payments  made  to 
investments  during  the  current  FY,  and 
computes  this  credit  at  the  rates  of  the 
investments  being  repaid.  No  interest 
credit  is  taken  for  interest  collected  and 
retained  throughout  the  year. 

This  methodology  is  based  on  the 
premise  that  interest  expenses  are 
equivalent  to  annual  operating  expenses 
such  as  O&M  and  are  due  and  payable 
throughout  the  year,  not  on  the  last  day 
of  the  FY.  As  such,  payments  to  the 
Department  of  the  Treasury  are  made  to 
repay  interest  as  it  is  incurred.  This 
approach  is  recommended  by  the  U.S. 
General  Accounting  Office  (GAO)  in 
attachment  3  to  a  letter  dated  September 
8, 1983,  from  DOE  to  the  Administrators 
ofthefivePMAs. 

In  attachment  3,  GAO  reviewed  the 
interest  rate  practices  of  four  PMAs 
(Bonneville  Power  Administration. 
Southwestern  Power  Administration, 
Western  Area  Power  Administration, 
and  Southeastern  Power 
Administration]  and  provided  a  draft 
recommendation  that  DOE  revise  DOE 
Order  RA  6120.2  to  incorporate 
Western's  methodology  for  computing 
interest  credits.  GAO  summarized  that 
Western  was  utilizing  reasonable 
business  principles  in  the  application  of 
the  interest  credit. 

Western  believes  that  the 
methodology  employed  by  the  P-SMBP 
and  Fry-Ark  PRSs  is  consistent  with 
sound  business  and  offers  a  fair  and 
reasonable  credit  against  interest 
expenses. 

issue:  It  was  suggested  by  one 
customer  group  that  Western  should 
divide  Pick-Sloan  revenue  requirements 
on  the  basis  of  capacity  and  energy 
rather  than  energy  alone,  and  that  this 
be  done  on  the  basis  of  total  revenue 
requirements  rather  than  the 
incremental  basis  presently  used. 

Response:  The  different  bases  for  the 
two  marketing  plans  do  not  readily 
permit  an  across-the-board  comparison 
of  the  capacity  available  from  P-SMBP- 
WD  and  P-SMBP-ED.  The  LAO  and 
BAO  determined  that  the  most 
appropriate  method  to  distribute  costs 
was  on  the  basis  of  contributed  energy 
from  each  division.  This  has  permitted 
an  "apples-to-apples"  comparison  of 
each  division's  resources  while 
continuing  to  pool  resources  and 
expenses. 

The  marketing  plans  of  the  P-SMBP- 
ED  and  the  LAP  were  prepared 
independently  and  take  different 
approaches  to  the  way  that  capacity  is 
marketed.  In  LAP,  capacity  is  marketed 
on  a  fixed  basis,  with  "take-or-pay" 
amounts  for  monthly  capacity.  This 
capacity  is  marketed  with  energy  at  less 


than  the  average  customer  load  factor. 
P-SMBP-ED  marketed  capacity  on  a 
proportional  basis;  that  is,  capacity  is 
marketed  as  a  percentage  of  each 
customer's  total  monthly  demand.  This 
method  is  commonly  referred  to  as  the 
"X/Y"  method.  Also,  capacity  for  the 
Eastern  Division  is  marketed  with  "load 
factor"  energy,  with  any  remaining 
resources  being  marketed  as  peaking 
capacity  without  energy. 

Western  recognizes  that  there  are 
numerous  ways  to  market  power,  divide 
expenses,  compute  available  resources, 
and  forecast  future  impacts.  The  method 
chosen  to  share  costs  and  revenues 
between  the  Eastern  and  Western 
Divisions  of  P-SMBP  is  consistent  with 
the  marketing  criteria  and  represents  a 
fair  and  equitable  solution  to  the 
customers  of  both  areas.  This  decision 
was  made  with  careful  consideration 
given  to  the  relative  contribution  of 
resources,  investments,  and  expenses  of 
each  division  to  the  total  project. 
Western  does  not  propose  to  revise  the 
allocation  of  firm  power  revenue 
requirements  for  Eastern  and  Western 
Divisions  in  this  rate  adjustment. 
Western  will  continue  to  observe  its 
revenue-distribution  methodology  to 
determine  if  future  circumstances 
necessitate  a  change,  and  will  continue 
to  work  with  the  customers  to  address 
these  concerns. 

Issue:  Two  commenters  requested  that 
Western  work  with  Reclamation  to 
adjust  the  power-related  investment  for 
the  Fry-Ark  in  the  PRS  used  in  the  rate 
process. 

Response:  Regarding  the  level  of 
investment  for  future  projections. 
Western  believes  that  it  is  now 
appropriate  to  incorporate  the  approved 
investment  level  in  the  PRS.  While  the 
figure  in  the  final  allocation  may  not  be 
exact  (due  to  minor  revisions  in  interest 
or  adjustments  to  the  time  that  different 
investments  were  booked).  Western 
believes  that  the  estimate  is  reliable  as 
a  basis  for  the  future  investment  level. 
Western  has  revised  its  PRS  for  Fry-Ark 
so  that  new  revenue  requirements  were 
determined  and  a  new  rate  established 
for  LAP.  These  changes  are  incorporated 
in  the  first  increment  of  the  rate 
increase,  scheduled  for  February  1, 
1994. 

Western  is  continuing  to  work  with 
Reclamation  to  bring  the  cost  allocation 
issue  to  a  close.  The  final  allocation  was 
approved  by  Reclamation's  Assistant 
Commissioner  for  Resource 
Management  on  August  25,  1993.  and 
Western  will  be  working  with 
Reclamation  to  reconcile  interest 
adjustments  and  obtain  a  schedule  of 
investments  for  the  historical  period. 
Until  these  items  are  completed, 


Western  will  not  be  able  to  adjust 
financial  statements  or  revise  past 
interest  expenses  and  investments. 
Western  has  assured  its  customers  that 
it  will  work  expeditiously  with 
Reclamation  to  revise  historical 
information. 

Issue:  Customers  commented  that  the 
Western  proposal  to  decrease  the 
amount  of  power  used  in  the  electric 
service  rate  calculation  to  firm  sales  for 
LAP  was  inappropriate  and  that  the 
power  should  be  reallocated,  and  that 
there  were  inconsistencies  in  the 
projected  level  of  power  purchases. 

flesponse;  The  resources  identified  in 
the  Criteria  were  estimated  to  be  717 
MW  of  capacity  and  2,088  GWh  of 
energy.  These  resource  estimates 
identified  as  marketable  energy  with 
capacity  are  currently  used  to  calculate 
the  LAP  firm  electric  service  rate. 
Because  the  marketable  resource 
estimates  are  greater  than  the  amount  of 
resource  under  contract.  LAP  has 
incurred  a  $1.4  million  annual  shortfall 
in  revenue.  To  recover  this  amount. 
Western  has  proposed  using  the 
resources  under  contract  to  calculate  the 
rate  rather  than  the  marketable 
resources.  Western  considers  this 
reasonable  and  within  its  rate  design 
and  power  marketing  authority. 

The  reallocation  or  other  use  of  the 
difference  between  the  resources  under 
contract  and  the  marketable  resources  is 
an  allocation  issue  which  has  been 
discussed  with  the  customers  on 
numerous  occasions  since  the 
publication  of  the  allocations.  A 
summary  of  the  most  recent  Federal 
Register  notice,  which  was  published 
during  the  Public  Information  Fonim, 
was  sent  to  the  customers  on  September 
17,1993. 

Western  projected  in  the  January  23, 
1987,  Federal  Register  notice  that  it 
would  be  able  to  market  2,088  GWh  of 
energy  annually  for  firm  electric  service. 
This  was  based  on  projected  generation 
studies  (based  on  historical  hydrology) . 
less  losses  and  project  and  special  use 
loads;  actual  historic  generation  was  not 
used.  This  amounted  to  2,335  GWh  at 
plant,  less  losses  and  project  and  special 
use.  The  difference  referred  to  is 
between  2,088  GWh,  the  estimated 
marketable  energy,  and  the  2,040  GWh 
under  contract  which  includes  special 
use.  That  difference  is  48  GWh.  Most  of 
this  48  GWh  difference  can  be  attributed 
to  actual  project  use  amounts  being 
higher  than  estimated  amounts. 

Western  has  continued  to  use  the 
projected  generation  studies  and  has 
published  in  the  Federal  Register  a 
revised  marketable  energy  level  of  2.124 
GWh.  That  is,  2,355  GWh  at  plant 
(including  Spirit  Mountain),  less  losses 
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and  project  use.  The  apparent  increase 
in  the  marketable  energy  is  36  GWh. 
This  is  due  to  an  additional  resource 
(19.6  GWh  from  Spirit  Mountain),  a 
change  in  losses  (from  5  percent  to  6 
percent  over  the  system  of  Public 
Ser\'ice  Company  of  Colorado  and  from 
7  percent  to  6  percent  over  the  LAP 
system),  and  the  separation  of  project 
and  special  use  loads  (special  use  is 
now  treated  as  customer  load). 

This  appears  to  be  an  84  GWh 
increase  in  energy  available  for 
reallocation  (2.124  GWh  less  that 
amount  of  energy  under  contract,  or 
2,040  GWh).  This  was  identified  as 
available  energy  of  39,769  KfWh  in  the 
winter  and  43,681  MWh  in  the  summer 
in  Western's  September  17,  1993,  letter. 

Since  the  January  23,  1987.  Federal 
Register  notice,  actual  operations  have 
produced  significantly  less  power  than 
the  projected  generation  studies 
identified.  Preliminary  analysis  of 
historic  generation  reports  have  shown 
that  the  actual  average  generation  less 
losses  and  project  use  for  the  years 
1960-89  has  only  produced  an  average 
2,020  GWh  of  marketable  energy.  This 
was  derived  from  2.241  GWh  at  plant, 
less  losses  and  project  use.  Therefore. 
LAP  has  an  actual  generation  deficit  of 
20  GWh,  as  compared  to  the  amount  of 
energy  currently  under  contract. 

Since  the  implementation  of  the 
Criteria,  Western  has  been  able  to 
accommodate  this  deficit  and  the 
deficits  caused  by  the  recent  drought  by 
purchasing  power,  bill  crediting,  net 
billing,  shaping  and  storage, 
interchange,  and  by  drawing  down  the 
reservoirs.  Also,  some  of  Western's  firm 
electric  service  customers  have  not 
called  upon  their  full  monthly  capacity 
entitlements,  which  would  cause  a 
dramatic  increase  in  purchased  energy 
to  support  this  capacity. 

Western  will  continue  to  honor  its 
Post-1989  marketing  commitment  under 
contract  based  upon  the  projected 
generation  studies.  The  Criteria  also 
allows  Western  to  revise  the  amounts  of 
power  committed  by  contract  ha^d  on 
the  marketable  resource  in  1999. 
Western  intends  to  use  actual  average 
generation  to  identify  the  marketable 
resource  for  the  Post-1999  period. 
Western  must  notify  customers  of 
neces-sary  revisions  to  electric  service 
contracts  by  1996. 

The  actual  average  generation 
indicator,  coupled  with  operational 
fiexibility  and  continued  short-term 
drought-related  costs,  reinforces 
Western's  initial  decision  not  to 
reallocate  any  projected  increase  in 
energy  identified  in  tlie  projected 
generation  studies.  This  action  is  well 
within  Western's  discretionary 


authority.  Western  intends  that  future 
rate  design  will  use  the  resources  under 
contract  for  firm  electric  service  rate 
calculations. 

Issue:  In  a  comment  letter  received 
from  a  customer  association,  and  in  a 
package  presented  during  the  comment 
forum  held  on  August  30, 1993.  the 
customers  questioned  Western's  criteria 
for  participating  in  rehabilitation/new 
construction  projects.  Specifically,  they 
requested  that  Western  should  limit  its 
participation  to  those  projects  which 
can  be  economically  justified  based  on 
expected  benefits.  Also,  the  customers 
requested  that  projected  revenues  or 
reduced  purchased  power  costs 
resulting  from  the  construction  be 
included  in  the  PRS. 

Response:  Proposals  for  new  facilities 
must  first  pass  one  of  three  criteria 
before  we  will  consider  construction: 
increased  revenues  from  the  new  facility 
must  exceed  the  annual  cost,  or 
customers  must  benefit  sufficiently  to 
support  the  project  in  spite  of  a  possible 
rate  increase,  or  the  project  will  be 
funded  from  non-Federal  sources.  We 
will  continue  our  construction  program 
as  necessary  to  ensure  we  provide 
reliable  service. 

Issue:  One  party  commented  that 
since  Western  has  contractually  and 
op>eratioQally  integrated  the  resources 
from  Fry-Ark  and  P-SMBP-WD.  we 
should  integrate  the  two  projects 
financially  as  weU.  The  same  j)arty 
commented  that  it  is  unclear  whedier 
Fr)'-Ark  properly  shares  in  the  financial 
benefits  it  contributes  to  LAO 
operations. 

Response:  The  two  projects  were 
created  by  separate  congressional 
legislation  and  therefore  require 
separate  financial  accounting.  The  only 
way  Western  would  be  able  to 
completely  integrate  the  two  projects 
would  be  if  Congress  passed  new 
legislation  mandating  that  the  two 
projects  be  combined. 

Western  has  also  kept  the  projects 
financially  separate  because  of  the 
nature  of  the  projects  themselves. 
Eastern  Division  facilities  are  governed 
by  the  flow  on  the  main-stem  of  the 
Missouri  River  and  receive  no  benefit 
from  the  operation  of  Fr>-Ark,  and 
Western  Division  facilities  rely  on  Frj- 
Ark  pumped-storage  capacity  to  "firm 
up"  regular  sales.  This  is  particularly 
important  for  the  Western  Division 
during  drought  conditions  because  its 
reser\'oirs  are  small  and  have  minimal 
carryover  storage.  In  addition.  Western 
is  a  member  of  the  Rocky  Mountain 
Generation  Cooperative  (RMGC).  The 
Western  Division  uses  the  pumped- 
storage  features  of  Fry-Ark  as  a  shaping 
and  storage  device  for  RMGC  sales  on  a 


reimbursable  basis.  This  hydro-thermal 
integration  benefits  all  members  of 
RMGC,  and  subsequently  Western's 
customers,  and  makes  the  most  efficient 
use  of  the  generating  facilities. 

As  for  the  financial  credits  received 
by  Fry-Ark  as  a  part  of  the  LAP  system, 
Western  has  gone  to  great  lengths  to 
ensure  that  Fry-Ark  receives  an 
equitable  share  of  LAP  revenues. 
Revenues  that  are  clearly  identifiable  to 
either  Fry-Ark  (e.g.,  third-party  sales  of 
capacity  over  the  system  of  the  Public 
Service  Company  of  Colorado)  or  P- 
SMBP-WD  (e.g.,  tran.smission  of 
supplemental  power  to  customers  over 
Western's  system  in  Nebraska  and 
Wyoming)  are  directly  credited  to  those 
projects.  Revenues  not  identifiable  to 
either  of  the  projects  are  divided  on  the 
basis  of  the  proportional  revenue 
requirements  of  each  project,  as 
specified  in  the  Post- 1989  Power 
Marketing  Plan. 

The  division  of  general  revenues  is 
not  a  simple  process  because  the 
products  of  the  Western  Division  and 
Fry-Ark  are  so  different.  To  divide 
general  sales  revenues  on  the  basis  of 
energy  would  not  be  fair  to  Fry-Ark 
because  it  produces  proportionately 
much  less  than  the  Western  Division.  To 
divide  revenues  on  the  basis  of  capacity 
would  not  be  appropriate  either  because 
most  of  Fry-Ark's  capacity  has  no 
energy  associated  with  it.  Western 
believes  that  the  present  approach  of 
dividing  LAP  revenues  between  the 
projects  is  reasonable  because  of  the 
way  they  are  operated  together  in  the 
system.  The  operational  and  contractual 
integration  of  the  two  projects  was 
conducted  according  to  the  required 
public  process  and  performed  in  an 
open  and  cooperative  manner  with 
Western's  customers.  No  plans  are  being 
made  to  change  the  apportionment  of 
revenues  between  the  two  projects. 

Issue:  The  customers  suggested  that 
since  all  the  investment  in  P-SMBP  is 
integrated  financially,  a  transmission 
rate  based  only  on  the  P-SMBP-WD 
costs  is  inconsistent  with  the  allocation 
of  investment,  related  O&M  expenses, 
and  associated  revenue  credits  between 
divisions. 

Response:  It  would  be  inappropriate 
to  completely  integrate  the  projected 
expenses,  revenues,  and  commitments 
for  the  Eastern  and  Western  Divisions  of 
the  P-SMBP  into  a  single  transmission 
rate.  Even  though  the  related  revenues 
and  expenses  assigned  to  P-SMBP  are 
combined  into  a  single  P-SMBP  PRS. 
they  are  two  separate  and  very  different 
systems  electrically,  physically,  and 
politically.  The  United  States  and  a 
portion  of  Canada  are  divided  into 
separate  transmission  zones  to  control 
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inadvertent  flow.  Ehie  to  difSculties  In 
maintaining  AC  interconnections 
between  the  East  and  West,  a  series  of 
AC-DC-AC  converter  stations  have 
been  constructed  to  electrically  separate 
one  system  from  the  other.  The  dividing 
line  for  the  Pick-Sloan  Eastern  and 
Western  Divisions  coincides  writh  this 
electrical  division  line.  Each  system  is 
also  controlled  separately  from  dispatch 
oHices  located  in  Watertown,  South 
Dakota  (Eastern  Ehvision),  and 
Loveland,  Colorado  (Western  Division). 

Politically,  the  two  areas  are  governed 
by  two  different  Councils  of  the  North 
American  Electric  Reliability  Council. 
The  Eastern  Division  is  a  part  of  the 
Mid-Continent  Area  Power  Pool  while 
the  Western  Division  is  governed  by  the 
Western  Systems  Coordinating  Council. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  efseg.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  PR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRSs,  comments, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  in  the  Loveland  Area  Office, 
Western  Area  Power  Administration, 
Office  of  the  Assistant  Area  Manager  for 
Power  Marketing,  5555  East  Crossroads 
Boulevard,  Loveland,  CO  80538-8986; 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates,  1627 
Cole  Boulevard,  Colden,  Colorado 
80401;  and  Western  Area  Power 
Administration,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
room  8G-061.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 


Submission  to  Federal  Energy 
Regulatory  Commission 

The  rates  herein  confirmed,  approved, 
and  placed  into  effect  on  an  interim 
basis,  together  with  supporting 
documents,  will  be  promptly  submitted 
to  FERC  for  confirmation  and  approval 
on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
February  1. 1994,  Rate  Schedules  I^F3. 
L-T3,  and  L-T4  for  the  Loveland  Area 
Projects.  These  rate  schedules  shall 
remain  in  effect  on  an  interim  basis, 
pending  Federal  Energy  Regulatory 
Commission  confirmation  and  approval 
of  them  or  substitute  rates  on  a  final 
basis,  through  January  31, 1999. 

Issued  in  Washington.  DC,  January  6,  1994. 
Bill  White, 
Deputy  Secretary. 

United  States  Department  of  Energy — 
Western  Area  Power  Administration 

[Rate  Schedule  L-F4  (Supersedes  Schedule 
l-F3)| 

Loveland  Area  Projects  Colorado.  Kansas, 
Nebraska.  Wyoming;  Schedule  of  Rates  for 
Firm  Power  Sen-ice 

Effective-.  First  Step:  Beginning  on  the  first 
day  of  the  first  full  billing  period  on  or  after 
February  1, 1994,  through  September  30. 
1994.  Second  Step:  Beginning  on  the  first  day 
of  the  first  full  billing  period  on  or  after 
October  1.  1994.  through  January  31,  1999. 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Projects. 

Applicable:  To  the  wholesale  power 
customers  for  firm  power  service  supplied 
through  one  meter  at  one  point  of  delivery. 
or  as  otherwise  established  by  contract. 

Character.  Alternating  current,  60  hertz, 
three-phase,  delivered  and  metered  at  the 
voltages  and  points  established  by  contract. 

Monthly  Rate 

First  Step 

Demand  Charge-.  $2.65  per  kilowatt  (kW)  of 
billing  demand. 

Energy  Charge:  10.33  mills  per 
kilowatthour  (kWh)  of  use. 

Billing  Demand:  The  billing  demand  will 
be  the  greater  of  (1)  the  highest  30-minute 
integrated  demand  measured  during  the 
month  up  to.  but  not  in  excess  of.  the 
delivery  obligation  under  the  power  sales 
contract,  or  (2)  the  contract  rate  of  delivery. 

Second  Step 

Demand  Charge".  $2.85  per  kW  of  billing 
demand. 

Energy  Charge:  10.85  mills  per  kWh  of  use. 

Billing  Demand:  The  billing  demand  will 
be  the  greater  of  (1)  the  highest  30-minute 
integrated  demand  measured  during  the 
month  up  to.  but  not  in  excess  of,  the 


delivery  obligation  under  the  power  sales 
contract,  or  (2)  the  contract  rate  of  delivery. 

Adjastmentx 

For  Transformer  Losses 

If  delivery  is  made  at  transmission  voltage 
but  metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  Power  Factor 

The  customer  will  be  required  to  maintain 
a  power  factor  at  all  points  of  measurement 
between  95-percent  lagging  and  95-pcrcent 
leading. 

United  States  Department  of  Ener^— 
Western  Area  Powrer  Administration 

IRate  Schedule  1^T3  (Supersedes  Schedule 
l-Tl)l 

Loveland  Area  Projects  Colorado,  Kansas, 
Nebraska.  Wyoming:  Schedule  of  Bate  for 
Firm  Transmission  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after  February 
1. 1994,  through  January  31,  1999. 

Available:  Within-the  marketing  area 
served  by  the  Loveland  Area  Projects  (LAP). 

Applicable:  To  firm  transmission  service 
customers  where  power  and  energy  are 
supplied  to  the  LAP  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  less  losses,  to  . 
points  of  delivery  on  the  LAP  system 
sfwcified  in  the  service  contract. 

Character  and  Conditions  of  Service: 
Transmission  service  for  three-phase 
alternating  current  a!  60  hertz,  delivered  and 
metered  at  the  voltages  and  points  of  delivery 
specified  in  the  service  contract. 

Bate 

Transmission  Service  Charge:  $22.52  per 
kilowatt  (kW)  per  year  for  each  kilowatt 
delivered  at  the  fxjint  of  delivery,  as 
specified  in  the  service  contract,  payable 
monthly  at  the  rate  of  Si. 88  per  kW.  For 
those  customers  with  existing  contracts 
utilizing  an  energy  rate,  the  rate  will  be  2.6 
mills  {H?r  kilowatthour. 

Adiustroents 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such  transfers 
may  be  mutually  agreed  upon  by  contractor 
and  contracting  officer  or  their  authorized 
representatives. 

For  Losses 

Power  and  energy  losses  incurred  in 
connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this  rate 
schedule  shall  be  supplied  by  the  customer 
in  accordance  with  the  service  contract. 

United  States  Department  of  Energy — 
Western  \n»  Power  Administration 

[Rate  Schedule  L-T4  (Supersedes  Schedule 
L-T2)i 
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Loveland  Area  Projects  Colorado.  Kansas. 
Nebraska,  Wyoming;  Schedule  of  Rate  for 
Nonfirm  Transmission  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after  February 
1.  1994.  through  January  31, 1999. 

Available:  Within  the  marketing  area 
served  by  the  Loveland  Area  Office. 

Applicable:  To  nonfirm  transmission 
service  customers  where  power  and  energy 
are  supplied  to  the  Loveland  Area  Projects 
(LAP)  system  at  points  of  interconnection 
with  other  systems  and  transmitted  and 
delivered  subject  to  the  availability  of 
transmission  capacity,  less  losses,  to  points 
of  delivery  on  the  LAP  system  specified  in 
the  service  contract. 

Character  and  Conditions  of  Senice: 
Transmission  service  on  an  intermittent  basis 
for  three-phase  alternating  current  at  60 
hertz,  delivered  and  metered  at  the  voltages 
and  points  of  delivery  specified  in  the  service 
contract. 

Pale 

Transmission  Service  Charge:  2.5  mills  per 
kilowatthour  (kVVh)  delivered  at  the  point  of 


delivery  for  each  kWh  scheduled,  payable 
monthly. 

Adjustments 

For  Peacti\'e  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such  transfers 
may  be  mutually  agreed  ufxjn  by  contractor 
and  contracting  officer  or  their  authorized 
representatives. 

For  Losses 

Power  and  energy  losses  incurred  in 
connection  with  the  transmission  and 
delivery  of  {wwer  and  energy  under  this  rate 
schedule  shall  be  supplied  by  the  customer 
in  accordance  with  the  service  contract. 

|FR  Doc.  94-1486  Filed  1-19-94;  4:15  pm) 

BILUNO  COOC  a4SO-01-P 


Pick-Sloan  Missouri  Basin  Progranr>- 
Eastem  Division — Notice  of  Rate  Order 
No.  WAPA-60 

AGENCY:  Western  Area  Power 
Administration,  DOE. 


ACTION:  Notice  of  Rate  Order— Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division  (P-SMBP-ED)  rirm  electric 
service  rate  adjustment. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
60  and  Rate  Schedules  P-SED-F6  and 
P-SED-FP6  placing  increased  firm 
power  and  firm  peaking  power  rates  for 
the  P-SMBP-ED  into  effect  on  an 
interim  basis.  The  interim  rates,  called 
the  provisional  rates,  will  remain  in 
effect  on  an  interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places 
them  into  effect  on  a  final  basis  or  until 
they  are  replaced  by  other  rates.  A 
comparison  of  existing  and  provisional 
rates  follows: 


Eastern  Division  Pfkdvisional  Rate  Changes 


Type  of  service 


Existing  rates 


Provistonal  rates  Feb- 
ruary 1,  1994.  arxl  per- 
cent change 


Provisional  rates  October 

1.  1994,  and  percent 

change 


FIRM  COMMERCIAL: 

Composrte  Rate 

Firm  Energy  

Firm  Capacity  

Tiered  >  60  percent  L.F. 
Firm  Peaking: 

Peaking  Capacity  

Peaking  Energy  


12.16  (mills/kWh) 
7.09  (mills/kWh)  . 
S2.74/VW-month  . 
3.38  (millsyVWh)  . 

$2.74/VW-fTX)nth  . 
7.09  m»Jls/KWh  .... 


13.31  (mills/kWh)  9.5% 
7.76  (mills/VWh)  9.5%  .. 
S3.00/kW-month,  9.5% 
3.38  mill&VWh 


S3.0a/kW-fTX)nth,  9.5% 
7.76  (mills/kWh)  9.5%  .. 


14.23  (mills/kWh)  7.0%. 
8.32  (mills/kWh)  7.2%. 
S3.20/kW-month  6.7%. 
3.38  mills/kWh, 

$3.20/kW-month,  6.7%. 
8.32  (mills/kWh)  7.2%. 


DATES:  Rate  Schedules  P-SEI>-F6  and 
P-SED-FP6  will  be  placed  into  effect  on 
an  interim  basis  on  the  first  day  of  the 
first  fu41  billing  period  beginning  on  or 
after  February  1,  1994,  and  will  be  in 
effect  until  FERC  confirms,  approves, 
and  places  the  rate  schedules  into  effect 
on  a  final  basis  for  a  5-year  period,  or 
until  the  rate  schedules  are  superseded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  lames  D.  Davies.  Area  Manager.  Billings 
Arfla  Office.  Western  Area  Power 
Administration.  P.O.  Box  35800.  Billings. 
MT  59107-5800.  (406)  657-6532. 

Ms.  Deborah  M.  Linke.  Director.  Division  of 
Marketing  and  Rates,  Western  Area  Power 

.    Adrfiinistration.  P.O.  Box  3402,  Golden,  CO 
80401-3398.(303)231-1545; 

Mr.  )oel  Bladow.  Assistant  Administrator  for 
Washington  Liaison,  Western  Area  Power 
Administration.  Room  8G-061.  Forrestal 
Building,  1000  Independence  Avenue  SW.. 
Washington.  DC  20585-0001,  (202)  586- 
5581. 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  pubhshed  November  10, 


1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western 
Area  Power  Administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

These  power  rates  are  established 
pursuant  to  section  302(a)  of  the  IXDE 
Organization  Act,  42  U.S.C.  7152(a), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  371  et  seq..  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 


section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  end  vested  in  the 
Secretary  of  Energy  (Secretary). 

Discussions  on  tine  proposed  rate 
adjustments  were  initiated  on  January 
26,  1993,  when  a  letter  announcing  the 
preliminary  informal  customer  meetings 
was  mailed  to  all  firm  power  customers 
and  other  interested  persons.  These 
meetings  were  conducted  at  four 
different  locations  on  February  5,  8,  9, 
and  10, 1993.  At  these  preliminary 
meetings.  Western  representatives 
explained  the  need  for  the  rate  increases 
and  answered  questions  from  those 
attending.  '^ 

The  consultation  and  comment  period 
was  initiated  on  July  8. 1993,  with 
publication  of  a  Federal  Register  notice 
(58  FR  36684)  that  officially  announced 
the  proposed  rate  adjustments  and 
procedures  for  public  participation.  The 
Federal  Register  notice  announced  a 
series  of  pubhc  information  forums  that 
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were  held  on  July  20,  and  August  9-11, 
1993,  in  Northglenn,  Colorado:  Sioux 
Falls,  South  Dakota;  Fargo,  North 
Dakota;  and  Billings,  Montana.  Public 
comment  forums  were  held  in 
Northglenn,  Colorado,  and  Sioux  Falls, 
South  Dakota,  on  August  30  and  31, 
1993,  respectively.  The  consultation  and 
comment  period  concluded  October  6, 
1993. 

During  the  comment  period,  Western 
received  10  comment  letters  on  the 
Pick-Sloan  Missouri  Basin  Program  (P- 
SMBP)  rate  adjustment.  At  the  August 
30  and  31. 1993,  public  comment 
forums,  one  person  commented  orally. 
All  comments  were  considered  in 
preparation  of  the  rate  order.  Western 
has  concluded  that  the  P-SMBP  rate 
adjustments  are  needed  to  meet  cost- 
recovery  criteria. 

The  proposed  rate  adjustments  are 
based  upon  the  fiscal  year  (FY)  1992 
power  repayment  study  (PRS).  To 
prepare  the  ratesetting  PRS,  Western 
considered  projections  which  will  be 
used  in  the  final  FY  1993  PRS. 
Western's  objective  is  to  mitigate  the 
rapidly  increasing  deficits  due  to 
reduced  surplus  sales  revenue  and 
increasing  purchased  power  expense 
resulting  from  the  drought  on  the  P- 
SMBP.  Using  this  concept,  Western 
developed  a  two-step  rate  adjustment. 
The  first  step  is  based  upon  the  FY  1992 
PRS  with  5  future  years  of  purchased 
power  expense  and  1  future  year  of 
reduced  surplus  sales  revenue.  The 
second  step  is  based  on  the  FY  1992 
PRS  utilizing  5  years  of  projected 
increased  purchased  power  expense  and 
reduced  surplus  sales  revenue  for  1 
year.  In  the  second  step.  Western  also 
included  expected  increases  in 
operations  and  maintenance  (O&M) 
expenses  and  1  additional  year  of  power 
investment.  By  implementing  this  two- 
step  rate  adjustment,  Western  is 
providing  P-SMBP  customers  with  a 
more  accurate  basis  for  budgeting  their 
future  power  costs  as  well  as  mitigating 
the  impact  of  the  rate  increases. 

In  Rate  Order  No.  WAPA-60.  results 
of  the  ratesetting  PRS  are  being 
compared  to  the  FY  1990  PRS,  which 
was  the  basis  for  the  existing  P-SMBP 
rates.  The  comparison  shows  the 
following  differences: 

1 .  The  projected  O&M  expenses, 
including  the  integrated  projects,  for  the 
100-year  period  have  increased  a  total  of 
$10.2  million  per  year. 

2.  Purchasea  power  projected  over  the 
future  6-year  period  is  $113  million. 
These  costs  are  partially  attributable  to 
the  extended  drought  which 
necessitated  the  Bureau  of  Reclamation 
and  the  Corp  of  Engineers  to  draw  down 
the  reservoirs  to  an  extremely  low  level. 


This  has  caused  Western  to  project 
future  purchased  power  expenses  for 
the  next  few  years  until  the  reser%'oirs 
are  full  again.  Although  FY  1993  was  an 
above-average  water  year,  purchased 
power  expenses  are  continuing  to  be 
projected  because  the  flooding  in  the 
Midwest  severely  restricted  water 
releases  and  therefore  severely  curtailed 
power  generation. 

3.  Reduced  surplus  sales  and 
increased  purchased  power  costs 
appearing  historically  in  the  study,  as  a 
result  of  the  drought  in  the  Missouri 
Basin,  have  now  accumulated  $126 
million  in  unpaid  annual  expenses, 
which  have  been  capitalized.  These  and 
expected  unpaid  annual  expenses  over 
the  next  2  years  are  projected  to  be 
repaid  by  2002. 

4.  The  power  investments  projected 
over  the  future  6-year  period  are  $286 
million.  New  power  investments,  other 
than  replacements,  are  not  projected 
beyond  the  6-year  period. 

Of  the  above  factors,  the  one  item 
with  the  greatest  rate  impact  is  the 
drought,  which  is  reflected  in  the 
purchased  power  expenses  and 
capitalized  unpaid  annual  expenses. 
The  second  greatest  impact  comes  from 
O&M  expenses,  which  are  increasing 
due  to  inflation  as  well  as  responding  to 
programmatic  and  administrative 
requirements,  such  as  safety  programs 
and  environmental  compliance. 

Rate  Order  No.  WAPA-60, 
confirming,  approving,  and  placing  the 
proposed  P-SMBP-ED  rate  adjustments 
into  effect  on  an  interim  basis,  is  issued, 
and  the  new  Rate  Schedules  P-SED-F6 
and  P-SED-FP6  will  be  submitted 
promptly  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Issued  in  Washington,  DC,  January  6,  1994. 
Bill  White, 
Deputy  Secretary. 

Order  Confirming,  Approving,  and 
Placing  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  Firm  Power 
Service  Rales  Into  Effect  on  an  Interim 
Basis 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Adjustments  for  Pick- 
Sloan  Missouri  Basin  Program-Eastern 
Division,  Rate  Order  No.  WAPA-60 

January  6,  1994. 

These  power  rates  are  established 
pursuant  to  section  302(a]  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a), 
through  which  the  f)ower  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902.  43  U.S.C.  371  ef  seq.,  as 
amended  and  supplemented  by 


subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
Pick-Sloan  Missouri  Basin  Program  (P- 
SMBP),  were  transferred  to  and  vested 
in  the  Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10.  1993  (58  FR  59716),  the 
Secretary'  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  part  903)  became  effective  on 
September  18,  1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

$/kW-month:  Monthly  charge  for  capacity 
(usage  -  §  per  kilowatt-month). 

BAO:  Western's  Billings  Area  OfTicc. 

Cx)rps:  US.  Army  Corps  of  Engineers. 

Criteria:  Post-1989  General  Power  Markpting 
and  Allocation  Criteria;  Pick-Sloan 
Missouri  Basin  Program-Western  Division. 
51  FR  4012  (January  31.  1986)  and  Eastern 
Division  Pick-Sloan  Missouri  Basin 
Program  Final  Post-1985  Marketing  Plan. 
45  FR  71860  (October  30.  1980). 

CROD:  Qmtract  Rate  of  Delivery. 

Customer  Brochure:  A  document  prepaml 
for  public  distribution  explaining  the 
background  of  the  rate  proposal  contained 
in  this  rate  order. 

DOE;  Uppartment  of  Energy. 

DOE  Order  RA  6120.2:  An  order  dealing  with 
pow<!r  marketing  administration  financial 
reporting. 

FEKC:  Federal  Energy  Regulatory 
Commission. 

Fry-Ark:  Fryingi.an-Arkansas  Project. 

FY:  Fiscal  year. 

Interior  I'  S.  Department  of  the  Interior. 

kW.  Kilowatt. 

kW  month;  The  greater  of  (1)  the  highest  30- 
minute  demand  measured  during  the 
month,  not  to  exceed  the  contract 
obligation,  or  (2)  the  contract  rate  of 
di'livery. 

kVVh:  Kilowatthour. 

LACi:  Western's  Lovoland  Area  Office. 

LAP:  Loveland  Area  Projects. 

M&l:  Municipal  and  industrial. 

mills/kWh:  Mills  per  kilowatthour. 

MW:  Megawatt. 

O&M:  Operation  and  maintenance. 

pinch-point:  The  FY  in  which  the  level  of  the 
rate  is  set  as  dictated  by  a  revenue 
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requirement  in  that  future  year  to  meet 

relatively  large  annual  costs  or  to  repay 

investments  which  come  due. 
PMA;  Power  marketing  administration. 
PRS:  Power  repayment  study. 
P-SED-F5:  Pick-Sloan  Eastern  Divisions 

existing  rate  schedule  for  firm  power 

service. 
P-SED-F6:  Pick-Sloan  Eastern  Division's 

provisional  rate  schedule  for  firm  power 

service. 
P-SED-FP5.  Pick-Sloan  Eastern  Division's 

existing  rate  schedule  for  firm  peaking 

service. 
P-SED-FP6:  Pick-Sloan  Eastern  Division's 

provisional  rate  schedule  for  firm  peaking 

service. 
P-SMBP:  Pick-Sloan  Missouri  Basin  Program. 
P-SMBP-ED:  Pick-Sloan  Missouri  Basin 

Program-Eastern  Division. 
P-SMBP-WD:  Pick-Sloan  Missouri  Basin 

Program -Western  Division. 
Reclamation:  Bureau  of  Reclamation,  U.S. 

Department  of  the  Interior. 
Treasury:  Secretary  of  the  Department  of  the 

Treasury. 
Western:  Western  Area  Power 

Administration.  U.S.  Department  of 

Energy. 

Effective  Date 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  February  1,  1994,  and  will  be  in 
effect  pending  FERC's  approval  of  them, 
or  substitute  rates,  on  a  final  basis  for 
a  5-year  period,  or  until  superseded. 

Public  Notice  and  Conrunenl 

The  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  and  extensions,  10  CFR 
part  903.  have  been  followed  by 
Western  in  the  development  of  these 
firm  power  rates.  These  firm  power  rates 
represent  an  increase  of  more  than  1 
percent  in  total  F-SMBP-ED  revenues: 
therefore,  it  is  a  major  rate  adjustment 
as  defined  at  10  CFR  903.2(e)  and 
903.2(f)(1).  The  distinction  between  a 
minor  and  a  major  rate  adjustment  is 
used  only  to  determine  the  public 
procedures  for  the  rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process; 

1.  Discussion  of  the  proposed  rate 
adjustments  was  initiated  on  January  26, 
1993,  when  a  letter  announcing 
informal  customer  meetings  was  mailed 
to  all  firm  power  customers  and  other 
interested  parties.  The  1993  meetings 
were  held  on  the  following  dates: 
February  5  in  Billings.  Montana: 
February  8  in  Sioux  Falls,  South  Dakota; 
February  9  in  Denver.  Colorado:  and 
February  10  in  Fargo,  North  Dakota.  At 
these  informal  meetings.  Western 


representatives  explained  the  need  for 
the  increase  and  answered  questions 
from  those  attending. 

2.  On  March  9. 1993,  a  customer 
brochure  was  mailed  to  all  customers 
and  other  interested  persons.  This 
mailing  also  included  a  letter 
announcing  the  four  public  information 
forums  and  two  comment  forums. 

3.  On  March  11. 1993,  a  letter  was 
mailed  to  all  customers  and  other 
interested  persons  on  the  delay  of  the 
publishing  of  the  Federal  Register 
notice.  The  public  information  forums 
and  comment  forums  were  also  delayed. 

4.  A  Federal  Register  notice  was 
published  on  July  8. 1993  (58  FR 
36684),  officially  announcing  the 
proposed  firm  power  rate  adjustments, 
initiating  the  public  consultation  and 
comment  p)eriod,  announcing  the 
information  and  comment  forums,  and 
presenting  procedures  for  participation. 

5.  On  July  14,  1993,  letters  were 
mailed  to  all  P-SMBF-ED  customers  and 
interested  persons  announcing  the 
publication  of  the  Federal  Register 
notice  of  July  8. 1993.  This  mailing  also 
included  a  letter  announcing  four  public 
information  forums  and  two  comment 
forums. 

6.  The  public  information  forums 
were  conducted  on  the  following  dates; 
July  20  in  Northglenn,  Colorado:  August 
9  in  Billings.  Montana:  August  10  in 
Sioux  Falls.  South  Dakota:  and  August 
11  in  Fargo.  North  Dakota.  At  these 
forums.  Western  representatives 
explained  the  need  for  the  rate  increases 
in  greater  detail  and  answered 
questions. 

7.  Western  received  an  extensive 
request  for  information  from  one 
customer  group.  We  responded  by 
providing  data  and  background 
information  for  the  ratesetting  PRS. 

8.  The  comment  forums  were  held  on 
August  30,  1993,  at  Northglenn, 
Colorado,  and  August  31,  1993.  at  Sioux 
Falls.  South  Dakota,  to  give  the  public 
an  opportunity  to  comment  for  the 
record.  One  person  representing  a 
customer  and  customer  group  made  oral 
comment  at  the  August  30,  1993,  forum. 
Western  received  no  comments  at  the 
August  31. 1993,  forum. 

9.  Ten  comment  letters  were  received 
during  the  91-day  consultation  and 
comment  period.  The  consultation  and 
comment  period  ended  October  6,  1993. 
All  formally  submitted  comments  have 
been  considered  in  the  preparation  of 
this  rate  order. 

Project  History 

The  initial  stages  of  the  Missouri 
River  Basin  Project  were  authorized  by 


section  9  of  the  Flood  Control  Act  of 
1944  (58  Stat.  877.  891).  The  Missouri 
River  Basin  Project,  later  renamed  the  P- 
SMBP  to  honor  its  two  principal 
authors,  has  been  under  construction 
since  1944.  The  P-SMBP  encompasses  a 
comprehensive  program  of  flood 
control,  navigation  improvement, 
irrigation.  M&I  water  development,  and 
hydroelectric  production  for  the  entire 
Missouri  River  Basin. 

Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Colorado,  Montana. 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wyoming. 

Power  Repayment  Studies 

PRSs  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  pre,scribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law,  policies,  and  authorizing 
legislation.  DOE  Order  RA  6120.2. 
section  12b,  requires  that: 

In  addition  to  the  recovery  of  the  above 
costs  (of)eration  and  maintenance  and 
interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  50  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus,  (2)  each  annual  increment  of 
Federal  transmission  investment  within  the 
average  service  life  of  such  transmission 
facilities  or  within  a  maximum  of  50  years, 
whichever  is  less:  plus,  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  life 
up  to  a  maximum  of  50  years:  plus,  (4)  each 
dollar  of  assisted  irrigation  investment 
within  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 
construction  costs;  plus,  (5)  other  costs  such 
as  payments  to  basin  funds,  particip>ating 
projects,  or  States. 

Existing  and  Provisional  Rates 

Eastern  Division 

The  existing  firm  power  rates  and  the 
provisional  firm  power  rates  necessary 
to  meet  the  revenue  requirements  for  the 
P-SMBP-ED  are  listed  below.  The 
(provisional  rates  will  be  implemented 
in  two  steps.  Step  1  rates  are  to  become 
effective  on  an  interim  l)asis  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  February  1,  1994. 
Step  2  rates  are  to  become  effective  on 
the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1. 
1994. 

A  comparison  of  the  existing  and 
provisional  rates  follows: 
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Eastern  Division  Provisional  Rate  Changes 


Type  of  service 

Fkm  Power  Service  Rate  Schedule: 

Composite  Rate 

Finn  Capacity 

Firm  Energy  

Tiered  >  60  percent  LF 

Firm  Peaking  Power  Service  Rate  Sctiedule: 

Peaking  Capacity 

Peaking  Energy  

'  P-SED-F5. 
2P-SED-F6. 
3P-SED-FP5. 
*  P-SED-FP6. 


Existir>g  rates 


12.16  mills/kWh' 
$2.74/kW-month ' 
7.09  mills/kWh '   .. 
3.38  mills/kWh '   .. 


$2.74/kW-montt)3 
7.09mills/kWh3  .. 


Provisional  rates, 
February  1.  1994 


13.31  mi«s/VWh2 
$3.00/kW-month2 
7.76  millsAWhz  . 
3.38  miUs/kWh2  . 

S3.00/kW-month^ 
7.76  mitts/kWh«  .. 


Provisional  rates, 
October  1,  1994 


14.23  mJlls/VWh.2 
$3.20/kW-montti.? 
8.32  m(lls/KWh.2 
3.38  mtlls/kWh.? 

S3.20/kW-montti.< 
8.32  rmlls/kWh.* 


Western  Division 

The  LAP  rate  will  be  designed  to 
recover  the  P-SMBP-WD  revenue 
requirements  for  P-SMBP  and  the 
revenue  requirements  for  Fry-Ark.  The 
adjustment  to  the  LAP  rates  is  a  separate 
formal  procedure  which  is  documented 
in  Rate  Order  No.  WAPA-61.  Rate  Order 
No.  WAPA-61  is  also  scheduled  to  go 
into  effect  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
February  1, 1994.  The  LAP  rates  will 
yield  the  revenue  requirements  for  FY 
1994-98  for  the  P-SMBP-\VD. 


Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  P-SMBP-ED  firm  power  rates 
placed  into  effect  on  an  interim  basis 
herein  are  the  lowest  possible  consistent 
with  sound  business  principles.  The 
rates  have  been  developed  in 
accordance  with  administrative  policies 
and  applicable  laws. 

Discussion 

Although  the  P-SMBP  is  considered  a 
single  entity  for  financial  and 
repayment  purposes,  the  power 


generated  by  the  P-SMBP  is  marketed  in 
two  separate  and  distinct  areas.  These 
are  known  as  the  Eastern  Division  and 
the  Western  Division,  and  each  has  its 
own  marketing  plan  and  method  of 
designing  rates  to  collect  required 
revenue  from  power  sales. 

The  existing  and  provisional  revenue 
requirements  for  the  Eastern  and 
Western  Divisions  for  the  P-SMBP  are 
as  follows: 


P-SMBP  Firm  and  Peaking  Revenue  Requirement 

[In  millions] 


Eastern  Division  Firm  Commercial  

Eastern  Division  Peaking 

Total  Eastern  Diviskjn  Revenue  Requirement 

Western  Division  Firm  Commercial 

Total  P-SMBP  Firm  and  Peaking  Revenue  Requirement 


Current 


S103.1 
12.3 


Si  15.4 


28.0 


S143.4 


First  adjust- 
ment feb- 
ruary  1994 


Si  12.9 
13.5 


Si  26.4 


30.3 


$156.7 


Second  ad- 
justment 
October 
1994 


S1208 
14.4 


S135.2 


31.4 


S1666 


The  revenue  increases  are  necessary 
to  satisfy  the  cost-recovery  criteria  set 
forth  in  IXDE  Order  RA  6120.2. 


through  the  5-year  provisional  rate 
approval  period. 


Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenue  and  expense  data 

Pick-Sloan  Missouri  Basin  Program— Comparison  of  5-Year  Rate  Approval  Period 

[Revenues  and  Expenses  (SI, 000)) 


Total  Revenues 

Revenue  Distribution: 

O&M 

Purchased  Power  

Interest 

Investment  Repayment 

Capitalized  Expenses  . 


FY  1990 

PRS  1994- 

98 


SI  .064,628 

S540,919 

9.300 

307,913 

143,233 

0 


Ratesetting 

PRS  1994- 

98 


Si. 199.151 

S678.407 

75,000 

422,954 

53.363 

(30,573) 


DtffererK» 


S134.523 

S137,48<J 

65.700 

115.041 

(89.870) 

(30.673) 
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Pick-Sloan  Missouri  Basin  Program— Comparison  of  5-Year  Rate  Approval  Period— Continued 

[Revenues  and  Expenses  (SI, 000)1 


Integrated  Projects 
Total 


FY  1990 

PRS  1994- 

98 


63263 


$1 .064,628 


Ratesetting 

PRS  1994- 

98 


$1,199,151 


Difference 


(63,263) 


$134,523 


Basis  for  Rale  Development— P-SMBP- 
ED 

The  P-SMBP-ED  rates  were  designed 
to  continue  to  maintain  an  approximate 
50/50  split  between  revenue  earned 
from  the  demand  and  energy  charges  as 
a  basis  for  the  rate  design.  The  revenue 
yield  will  vary  among  customers 
because  of  a  customer's  individual  load 
tharacleristics. 

The  interim  rates  contain  a  $3.00/kW- 
month  firm  capacity  charge  and  a  7.76 
mills/kVVh  firm  energy  charge  in  FY 
1994  which  will  yield  the  necessary 
revenue  for  the  first,  year  of  the  rate- 
approval  period,  effective  on  the  first 
day  of  the  first  full  billing  period  on  or 
after  February  1.  1994.  To  provide  the 
additional  necessary  revenue,  an 
increase  to  $3.20/kVV-month  firm 
capacity  charge  and  an  8.32  mi!ls/k\Vh 
fimi  energy  charge  will  be  in  effect  on 
the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1, 
1994.  The  rate-approval  period 
terminates  on  January  31.  1999. 

Comments 

During  the  91-day  comment  period. 
Western  received  10  letters  containing 
written  comments  pertaining  to  this  rate 
adjustment.  In  addition,  one  person 
representing  a  group  of  customers 
commented  during  the  August  30. 1993. 
public  comment  forum.  We  received  no 
comments  at  the  August  31,  1993. 
forum.  All  comments  were  reviewed 
and  considered  in  the  preparation  of 
this  rate  order. 

Written  comments  were  received  from 
the  following  sources: 
I.oveland  Area  Customer  Association 

(Colorado,  Wyoming,  Kansas, 

Nebraska) 
Tri-State  (feneration  and  Transmission 

Association,  Inc.  (CO,  WY.  NE) 
City  of  Litchfield  (Minnesota) 
Lower  Brule  Sioux  Tribe  (South  Dakota) 
Nebraska  Public  Power  District 

(Nebraska) 
City  of  Lincoln  (Nebraska) 
Mi.ssouri  Basin  Municipal  Power 

Agency  (SD,  ND,  MN,  and  L\) 
Basin  Electric  Power  Cooperative  (ND. 

SD,  MN.  L\,  MT.  WY,  and  CO) 
East  River  Electric  Power  Cooperative 

(South  Dakota) 


A  representative  of  the  following 
organizations  made  an  oral  comment: 
Loveland  Area  Customer  Association 
Tri-State  Generation  and  Transmission 
Association,  Inc. 
Comments  received  at  the  public 
meetings  and  in  correspondence  dealt 
with  controlling  costs.  Eastern  Division 
firm  peaking  power  rate  design,  and 
projections  of  revenue  and  expenses. 
The  comments  and  responses, 
paraphrased  for  brevity,  are  discussed 
below.  Direct  quotes  from  comment 
letters  are  used  for  clarification  where 
necessary. 

Issue:  Customers  suggested  that 
Western  should  not  participate  in  new 
transmission  projects  whose  cost  will 
affect  firm  power  rates,  unless  the 
facilities  are  needed  to  reliably  meet  its 
firm  power  obligations  or  the  facilities 
will  result  in  net  financial  savings  to  the 
firm  power  revenue  requirement. 

Response:  Proposals  for  new  facilities 
must  first  pass  one  of  three  criteria 
before  we  will  consider  construction: 
increased  revenues  from  the  new  facility 
must  exceed  the  annual  cost,  or 
customers  must  benefit  sufficiently  to 
support  the  project  in  spite  of  a  possible 
rate  increase,  or  the  project  will  be 
funded  from  non-Federal  sources.  We 
will  continue  our  construction  program 
as  necessary  to  ensure  we  provide 
reliable  service. 

Issue:  Customers  are  concerned  with 
the  rate  at  which  O&M  expenses  have 
increased  and  are  projected  to  increase 
in  the  PRS. 

Response:  Western  received  several 
comments  concerned  with  controlling 
costs  related  to  O&M  expenses.  One 
recognized  that  costs  appear  to  be 
supportable,  one  asked  for  mitigation  of 
the  rate  impact,  and  one  suggested  an 
opportunity  for  review  and  comment  on 
expenditures  of  Western,  the  Bureau, 
and  the  Corps.  Presently,  Western  has 
such  an  interaction  with  the  customer 
group  in  the  Eastern  Division  of  Pick- 
Sloan.  This  comment  is  from  a  Western 
Division  customer  group.  There  are 
several  Western  Division  customers  who 
do  participate  in  the  Eastern  Division 
interaction;  the  majority  of  the  Western 
Division  ciistomer  group  do  not.  We 
propose  to  extend  an  invitation  to  the 


Western  Division  customer  groups  to 
participate  in  the  Eastern  Division 
interaction  or  we  will  provide  a  similar 
opportunity  specifically  for  the  Western 
Division. 

One  commenter  observed  that  P- 
SMBP  O&M  costs  have  increased  at  a 
rate  that  is  far  greater  than  the 
Consumer  Price  Index  (CPI).  O&M 
expenses  are  increasing  due  to  inflation 
which  is  reflected  in  the  CPI  as  well  as 
responding  to  programmatic  and 
administrative  requirements,  such  as 
safety  and  environmental  compUance. 
These  expenses  have  been  reviewed 
both  internally  by  Western  and  with 
power  customer  representatives. 
Western  continues  to  share  the  power 
customers'  concerns  with  Reclamation 
and  the  Corps  and  has  received 
assurances  from  each  agency  that  each 
will  participate  in  the  cost-containment 
programs  associated  with  O&M 
functions.  Western  remains  committed 
to  cost  containment  while  striving  for 
efficiency  and  providing  customer 
service.  Western  plans  to  continue  its 
O&M  expense  review  process  with 
power  customers  and  involve  customer 
representatives  in  its  cost-containment 
discussions. 

Issue:  Customers  of  firm  peaking 
power  have  stated  that  the  Eastern 
Division  firm  peaking  rate  is  arbitrary, 
unfair,  and  discriminatory  in  light  of  the 
type  of  service  provided  by  this 
commodity. 

Response:  We  received  comments 
from  two  customers  expressing  this 
concern.  They  observed  that  the 
capacity  charge  for  firm  peaking  is 
keyed  to  the  seasonal  CROD.  That  is.  the 
firm  peaking  customers  pay  for  the 
capacity  reserved  for  them  in  each 
month  as  opposed  to  the  method  used 
for  the  firm  commercial  customers  who 
pay  only  for  the  maximum  capacity 
delivered  to  them  each  month.  They 
questioned  the  cost  of  providing 
capacity  for  peaking  customers  vs.  firm 
commercial  customers. 

Logic  tells  us  that  the  costs  for 
providing  or  reserving  capacity  in  the 
system  are  the  same  for  each  class  of 
service.  If  we  were  to  assume  that  all 
fixed  costs  in  a  hydro-based  system  are 
to  be  recovered  by  the  capacity  charge. 
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and  since  hydro-based  systems  do  not 
have  fuel  costs,  the  purchased  energy 
costs  are  the  only  variable  costs  to  be 
recovered  by  the  energy  charge.  This 
means  that  the  firm  commercial  and 
firm  peaking  capacity  charge  must 
recover  all  costs  except  the  purchased 
energy  costs  which  are  to  be  recovered 
by  the  energy  charge.  Western 
traditionally  recovers  50  percent  of  its 
firm  revenue  requirements  from 
capacity  charges  and  50  percent  from 
the  energy  charges.  Western  has  chosen 
this  methodology  to  balance  the  impact 
of  allocating  the  costs  for  firm  service 
between  customers  with  a  high  load 
factor  and  customers  with  a  low  load 
factor. 

We  received  comments  from  a 
customer  supporting  the  present  rate 
design  for  peaking  capacity.  One 
customer  stated  that  they  were  satisfied 
with  the  peaking  product,  but  urged 
Western  in  its  FY  1995  rate  review 
process  to  revise  its  methodology  of 
applying  the  rate  to  peaking  service.  In 
interactions  between  peaking  customers 
and  Western,  we  have  discussed  several 
options  to  make  the  peaking  product 
more  fiexible  to  better  meet  the 
customers'  needs.  Many  of  the  options 
discussed  would  have  added  more  costs 
to  providing  the  product  or  limited  the 
flexibility  of  the  P-SMBP  generating 
system  and.  therefore,  could  not  be 
supported  by  Western. 

Western  is  not  changing  the  peaking 
rate  methodology  at  this  time.  However, 
in  the  next  rate  adjustment,  we  will 
consider  other  methods  of  applying  the 
peaking  rate  or  modifying  the  product. 

Issue:  Several  customers  commented 
that  the  second  adjustment  should  not 
be  implemented  by  this  rate  adjustment 
process  and  a  second  rate  adjustment 
process  should  be  performed  next  year 
after  more  facts  are  known. 

Response:  In  discussions  with  various 
customer  groups  prior  to  this  rate 
adjustment  process,  we  were  urged  to 
find  a  method  to  limit  the  number  of 
times  we  proceed  through  the  rate 
process.  This  two-step  process  reduces 
both  Western's  and  its  customers' 
expense  associated  with  proceeding 
through  multiple  rate  adjustment 
processes.  Our  response  to  this  request 
is  to  determine  the  first  rate  and  project 
the  second  step.  Therefore,  assuming 
our  projections  are  accurate,  we  will 
have  saved  the  expense  of  one  of  two 
rate  adjustment  processes.  Even  though 
we  do  not  expect  to  process  a  rate 
adjustment  in  the  second  year,  we  will 
test  our  rate  and  our  assumptions  in  the 
second  year.  If  the  projection  falls  short 
of  repaying  the  cost  of  the  project,  in 
accordance  with  DOE  Order  RA  6120.2, 
we  would  initiate  a  rate  adjustment 


process.  This  calls  for  the  question, 
"What  if  the  rate  is  too  high  in  the 
second  year?"  The  P-SMBP  has 
capitalized  $126  million  of  annual 
expenses  through  the  end  of  FY  1992. 
Until  that  amount  is  repaid,  revenues 
which  are  surplus  to  the  immediate 
annual  needs  of  the  project  will  be 
applied  to  these  deficits. 

This  two-step  rate  adjustment  has 
allowed  Western's  customers  to  better 
budget  and  provides  a  longer-term 
planning  window.  When  Western  is  not 
processing  a  rate  adjustment.  Western 
shares  the  results  of  its  annual  PRS  and 
supporting  data  with  its  customer 
groups  and  thoroughly  reviews  the 
underlying  assumptions  and  results. 

For  these  reasons.  Western  is 
proceeding  with  the  two-step  rate 
adjustment. 

Issue:  It  was  suggested  by  one 
customer  group  that  Western  should 
divide  Pick-Sloan  revenue  requirements 
between  the  Eastern  and  Western 
Divisions  on  the  basis  of  the  firm 
capacity  and  energy  of  each  Division 
rather  than  energy  alone,  and  that  this 
should  be  done  on  the  basis  of  total 
revenue  requirements  rather  than  the 
incremental  basis  presently  used. 

Response:  The  different  bases  for  the 
two  marketing  plans  do  not  readily 
permit  an  across-the-board  comparison 
of  the  capacity  available  from  P-SMBP- 
WD  and  P-SMBP-ED.  It  was 
determined  by  LAO  and  BAO  that  the 
most  appropriate  method  to  distribute 
costs  was  on  the  basis  of  contributed 
energy  from  each  division.  This  has 
permitted  an  "apples-to-apples" 
comparison  of  the  relative  contribution 
of  each  division's  resources  while 
continuing  to  pool  resources  and 
expenses. 

The  marketing  plans  of  P-SMBP-ED 
and  LAP  were  prepared  independently 
and  take  different  approaches  to  the  way 
that  capacity  is  marketed.  For  LAP, 
capacity  is  marketed  on  a  fixed  basis, 
with  "take-or-pay"  amounts  for  monthly 
capacity.  This  capacity  is  marketed  with 
energy  at  less  than  the  average  customer 
load  factor.  P-SMBP-ED  marketed 
capacity  on  a  proportional  basis;  that  is, 
capacity  is  marketed  as  a  percentage  of 
each  customer's  total  monthly  demand. 
This  method  is  commonly  referred  to  as 
the  "X/Y"  method.  Also,  capacity  for 
the  Eastern  Division  was  marketed  with 
"load  factor"  energy,  with  any 
remaining  capacity  resources  being 
marketed  as  peaking  capacity  without 
energy. 

Western  recognizes  that  there  are 
numerous  ways  to  market  power,  divide 
expenses,  compute  available  resources, 
and  forecast  future  impacts.  The  method 
chosen  to  share  costs  and  revenues 


between  the  Eastern  and  Western 
Divisions  of  P-SMBP  is  consistent  with 
the  marketing  criteria  and  represents  a 
fair  and  equitable  solution  to  the 
customers  of  both  areas.  This  decision 
was  made  with  careful  consideration 
given  to  the  relative  contribution  of 
resources,  investments,  and  expenses  of 
each  division  to  the  total  project. 
Western  does  not  propose  to  revise  the 
allocation  of  firm  power  revenue 
requirements  for  Eastern  and  Western 
Divisions  in  this  rate  adjustment. 
Western  will  continue  to  observe  its 
revenue-distribution  methodology  to 
determine  if  future  circumstances 
necessitate  a  change,  and  will  continue 
to  work  with  customers  to  better 
understand  and  address  these  concerns. 

Issue:  Several  customers  commented 
that  Western's  proposal  to  decrease  the 
amount  of  firm  sales  used  in  the  electric 
service  rate  calculation  for  LAP  was 
inappropriate  and  that  amount  should 
be  reallocated,  and  that  there  were 
inconsistencies  in  the  projected  level  of 
power  purchases. 

Response:  This  issue  is  applicable 
only  to  LAP  and,  accordingly,  is 
discussed  in  Rate  Order  No.  WAPA-61 

Issue:  Several  customers  commented 
that  Western's  provisional  firm  power 
rate  is  too  high. 

Response:  Several  individual 
customer  comments  requested 
mitigation  of  the  rate  and  one  customer 
indicated  that  although  the  rate 
adjustments  are  significant,  the 
adjustments  were  understandable  and 
supportable.  A  customer  group 
commented  that  the  firm  power  rate  was 
overstated  and  pointed  to  several  areas 
where  either  expense  projections  should 
be  reduced  or  projections  of  revenues 
should  be  increased.  We  have  addressed 
each  of  the  identified  areas  as  a  separate 
issue,  and  the  decision  on  each  is 
reflected  in  the  response. 

Issue:  Western  could  reduce  its 
purchased  power  projection  by  utilizing 
the  hydrology  projections  to  forecast 
purchased  power  requirements. 

Response:  Western  uses  hydrology 
projections  coupled  with  historical 
experience  to  project  purchased  power 
expense.  This  projection  has  been 
increasingly  difficult  to  do  in  recent 
years  because  of  the  drought,  as  well  as 
the  ensuing  flood  and  the  endangered 
species  operating  restrictions.  We  have 
found  that  the  purchased  power 
expense  can  be  underestimated  when 
the  hydrolog>'  projections  alone  are  used 
to  project  purchased  power  expense.  If 
Western  had  ignored  historical 
purchased  power  trends  and  used  only 
hydrology  projections  to  forecast 
purchased  power,  we  would  have  again 
underestimated  that  expense.  There  w.is 
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much  wafer  downstream,  causing  the 
(ods  in  the  Midwest,  the  P-SMBP 
iter  releases  were  greatly  curtailed, 
as  reducing  its  generating  ability, 
estem  will  continue  to  review  its 
ejection  methods  as  suggested.  The 
irt:hased  power  projection  in  this 
idy,  which  uses  a  combination  of 
::tors,  follows  the  historical  trend 
Iter  than  the  projection  utilizing  the 
'drology  data  alone;  therefore.  Western 
not  revising  the  projections  at  this 
lie. 

Issue:  Western  should  update  its 
nerafion  projections  to  reflect  the 
Drage  condition  incurred  as  a  result  of 
e  above-average  inflows  for  FY  1993. 
Response:  The  Corps  is  presently 
■eparing  and  revising  generation 
■ojections  for  this  very  reason.  Those 
•ojections  will  be  used  in  preparing  the 
?xt  FY's  PRS.  At  that  time  we  will  also 
ive  a  re<;ord  of  the  additional  costs 
icurred  and  reduced  generation  in  FY 
?92  as  a  result  of  flood  mitigation 
:complished  by  reduced  water  releases 
om  the  dams  on  the  Pick-Sloan 
lissouri  Basin  System.  We  believe  it  is 
remalure  to  revise  only  the  generation 
rejections  without  considering  all 
n pacts  to  the  system.  The  generation 
rejections  in  the  ratesetting  study 
arrespond  to  the  budget  projections 
sed  in  that  study.  The  next  year's  PRS 
'ill  consider  all  of  these  effects.  At  this 
me.  it  is  our  position  that  the 
dditionai  costs  incurred  as  a  result  of 
le  flooding  will  offset  the  short-term 
enefits  from  nearly  full  reservoirs. 

Issue:  Western  should  monitor  actual 
Dsses  on  the  transmission  system  and 
pdate  the  loss  factors  used  in  its  PRS 
n  the  future. 

Response:  We  agree  with  this 
uggestion  and  will  do  this  in  the  PRS 
or  the  next  FY. 

Issue:  Western  should  not  use 
)rojected  depletions  beyond  the  cost 
evaluation  period. 

Response:  The  position  presented  by 
he  commenter  points  to  the  fact  the 
3ureau  and  Corps  recognize  projections 
)f  stream-flow  depletions  which  are 
jnreliable.  The  quotes  from  the  Bureau 
md  the  Corps  have  been  taken  out  of 
;ontext.  The  statements  made  by  the 
3ureau  and  Corps  are  related  to  the 
;hort-term.  During  a  drought,  depletions 
ire  higher  than  forecast,  and  during  wet 
years,  depletions  are  lower  than 
Forecast.  The  long-term  projections  of 
depletions  are  based  upon  normal 
usage.  If  we  accept  long-term 
development  of  hiture  projects,  we  must 
[;onsider  these  depletions.  Normal 
depletions  would  seem  most  reasonable. 
We  do  not  agree  that  projection  of 
df^pletions  can  be  ignored  when  future 


projects  are  known  to  impact 
depletions. 

Issue:  Western  should  revise  its  other 
revenue  projections  in  the  PRS  to 
include  additional  revenues. 

Response:  The  commenters  pointed  to 
three  areas  where  they  saw  a  possibility 
of  change: 

1.  Second-year  revenues — The 
commenter  had  questioned  the 
reduction  of  special  sales  by 
approximately  $7.5  million  and  the 
increased  Western  Division 
transmission  revenues  of  $1.7  million  in 
the  second-year  revenue  projections. 

The  reduction  of  special  sales 
revenues  is  an  estimate  based  upon  the 
impact  of  reduced  generation  in  the 
second  year,  which  was  an  expectation 
at  the  time  of  the  estimate.  Western  feels 
it's  appropriate  to  leave  the  estimated 
projection.  The  second  item  is  the 
projected  Western  Division  transmission 
revenue  increases  expected  from  the 
proposed  rate  adjustment.  We  agree 
with  this  in  principle;  however,  if  the 
rate  adjustment  is  implemented  as 
proposed,  it  has  no  significant  impact 
on  the  overall  rate  adjustment.  It  would 
reduce  only  the  first  step  of  the  rate 
adjustment  by  a  few  hundredths  of  a 
mill/kWh.  Western  is  not  proposing  to 
make  the  change  for  this  rate 
adjustment;  however,  in  the  future, 
when  a  transmission  rate  adjustment  is 
being  proposed  at  the  same  time  as  a 
firm  power  rate  adjustment,  we  will 
reflect  proposed  changes  in 
transmission  revenues  on  a  prospective 
basis  rather  than  after  the  fact. 

2.  Irrigation  pumping  rate — ^The 
commenter  suggested  that  Western 
should  actively  encourage  Reclamation 
to  promptly  complete  the  studies  which 
could  lead  to  a  revision  of  the  project- 
use  pumping  rates. 

Western  has  been  in  contact  with 
Reclamation  concerning  the  revision  of 
their  project-use  rate.  They  have 
budgeted  funds  in  FY  1994  to  perform 
the  "ability  to  pay  studies"  for  their 
irrigation  pumping  customers.  We  have 
provided  study  data  which  could  define 
the  rate  required  to  cover  O&M  and 
annual  replacement  expenses  associated 
with  the  power  system.  Western  will 
continue  to  actively  pursue  this  issue 
with  Reclamation. 

3.  Revenue  from  monthly  sales  over 
60-percent  load  factor— The  future 
revenues  from  the  "tiered"  energy  rate 
are  not  reflected  in  the  PRS.  This  is 
correct;  however,  the  expense  for 
purchasing  this  energy  is  also  not 
projected  in  the  PRS.  If  Western  were  to 
project  the  revenue  for  the  monthly 
sales  over  60-percent  load  factor,  we 
would  need  to  project  offsetting 
purchased  power  costs.  Therefore, 


adding  these  elements  to  the  PRS  is  not 
rate  impacting.  We  propose  not  to  add 
the  elements  to  the  current  ratesetting 
study  but  to  add  them  to  future  PRSs  for 
display  purposes. 

/ssue:  Western  should  project  future 
interest  rates  in  the  PRS  instead  of  using 
the  current-year  rate  for  all  future  years. 

Response:  Western  uses  the  rate 
required  by  DOE  Order  RA  6120.2, 
sections  lO.i.  and  ll.b.,  for  all  future 
investments.  Section  10. i.  states  that 
forecasts  for  PRSs  will  utilize  the  rate 
for  the  latest  available  year  established 
by  the  Secretary  of  the  Treasury  and  that 
this  rate  shall  be  used  for  all  future 
years.  Section  ll.b.  defines  the  criteria 
used  by  the  Department  of  the  Treasury 
to  determine  the  rate  each  year. 

The  present  rate  is  computed  on  the 
basis  of  interest-bearing  Treasury 
securities  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  to  maturity.  On  this  basis, 
short-term  fluctuations  in  market  prices 
are  removed  and  projections  have  built- 
in  stability  based  upon  a  "rolling 
average"  each  year.  In  effect,  volatile 
changes  in  the  rate  are  mitigated 
through  the  blending  process.     . 

While  it  is  true  that  the  interest  rate 
may  decrease  in  the  FY  1994  PRS, 
estimating  a  new  rate  would  be  no  more 
accurate  than  the  current  method  for 
projecting  investment  rates  3  or  4  years 
into  the  hiture.  In  fact,  if  such  estimates 
were  used  in  the  late  1970s,  they  would 
have  resulted  in  higher  revenue 
requirements.  There  is  no  assurance  that 
this  would  not  happen  again  in  the 
future. 

Issue:  Western  should  take  an  interest 
credit  in  the  PRS  for  the  net  cash 
balance  accrued  during  the  year  for 
interest  expense  that  is  not  due  and 
pavable  untilyearend. 

ttesponse:  "The  method  used  to 
compute  interest  in  the  PRS  conforms  to 
DOE  Order  RA  6120.2.  section  lO.j.. 
dated  September  20. 1979,  which 
requires  that  interest  shall  be  tlie  sum  of 
1  year's  interest  on  the  unpaid  balance 
of  each  investment  plus  */j  year's 
interest  on  new  investment  added  and 
in-service  during  the  year,  and  interest 
on  deferred  annual  expenses  (i.e., 
capitalized  deficits).  This  amount  may 
be  offset  by  a  credit  against  interest 
expense  if  the  credit  concept  is  utilized 
by  the  power  marketing  agency. 

The  methodology  for  computing  the 
interest  offset  varies  between  PMAs; 
DOE  Order  RA  6120.2  does  not 
prescribe  a  specific  procedure  to  be 
used  in  making  the  interest  calculation. 
The  methodology  employed  by  Western 
incorporates  an  interest  credit  for  Vz 
year  on  all  principal  payments  made  to 
investments  during  the  current  FY,  and 
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computes  this  credit  at  the  same  rates  of 
the  investments  being  repaid.  No 
interest  credit  is  taken  for  interest 
collected  and  retained  throughout  the 
year. 

This  methodology  is  based  on  the 
premise  that  interest  expenses  are 
equivalent  to  annual  operating  expenses 
such  as  O&M  and  are  due  and  payable 
throughout  the  year,  not  on  the  last  day 
of  the  FY.  As  such,  payments  to  the 
Department  of  the  Treasury  are  made  to 
repay  interest  as  it  is  incurred.  This 
approach  is  recommended  by  the  U.S. 
General  Accounting  Office  (GAO)  in 
attachment  3  to  a  letter  from  DOE  to  the 
Administrators  of  the  five  PMAs  dated 
September  8, 1983. 

ui  attachment  3,  GAO  reviewed  the 
interest  rate  practices  of  four  PMAs 
(Bonneville  Power  Administration, 
Southwestern  Power  Administration, 
Western  Area  Power  Administration, 
and  Southeastern  Power 
Administration)  and  provided  a  draft 
recommendation  that  DOE  revise  EXDE 
Order  RA  6120.2  to  incorporate 
Western's  methodology  for  computing 
interest  credits.  GAO  summarized  that 
Western  was  utilizing  reasonable 
business  principles  in  the  application  of 
the  interest  credit. 

Western  believes  that  the 
methodology  employed  by  the  P-SMBP 
and  Fry-Ark  PRSs  is  consistent  with 
sound  business  principles  and  ofTers  a 
fair  and  reasonable  credit  against 
interest  expenses. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  part  1021).  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Availability  of  Information 

Information  regarding  these  rate 
adjustments,  including  PRSs. 
comments,  letters,  memorandums,  and 
other  supporting  material  made  or  kept 
by  Western  for  the  purpose  of 


developing  the  power  rates,  is  available 
for  public  review  in  the  Billings  Area 
Office.  Western  Area  Power 
Administration.  Division  of  Market 
Studies,  Rates  and  Resources.  2525  4th 
Avenue  North,  Billings,  Montana 
59107-5800,  telephone  (406) 657-6488; 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates.  1627 
Cole  Boulevard.  Golden,  Colorado 
80401;  and  Western  Area  Power 
Administration.  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
room  8G-061,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  rates  herein  confirmed,  approved, 
and  placed  into  effect  on  an  interim 
basis,  together  with  supporting 
documents,  will  be  promptly  submitted 
to  FERC  for  confirmation  and  approval 
on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  confirm  and 
approve  on  an  interim  basis,  effective 
the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  February  1, 
1994.  Rate  Schedules  P-SED-F6  and  P- 
SED-FP6  for  the  Pick-Sloan  Missouri 
Basin  Program-Eastern  Division.  The 
rate  schedules  shall  remain  in  effect  on 
an  interim  basis,  pending  Federal 
Energy  Regulatory  Commission 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis,  through 
January  31, 1999. 

Issued  in  Washington,  DC  January  6, 
1994. 

Bill  Whiten. 
Deputy  Secretary. 

United  States  Department  of  Energy — 
Western  Area  Power  Administration 

(Schedule  P-SED-F6  (Supersedes  Schedule 
P-SED-F5)1 

Pick-Sloan  Missouri  Basin  Pro-am— 
Eastern  Division,  Montana,  North 
Dakota.  South  Dakota,  Minnesota.  Iowa, 
Nebraska:  Schedule  of  Rates  for  Firm 
Power  Service 

Effective:  First  Step:  The  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  February  1, 1994,  through 
September  30. 1994. 

Second  Step:  Beginning  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  October  1. 1994. 
through  January  31. 1999. 

Available:  Within  the  marketing  area 
served  by  the  Eastern  Division  of  the 
Pick-Sloan  Missouri  Basin  Program. 


Applicable:  To  the  power  and  energy 
delivered  to  customers  as  firm  power 
service. 

Character:  Alternating  current,  60 
hertz,  three  phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract. 

Monthly  Rate: 

First  Step: 

Demand  Charge:  $3.00  for  each 
kilowatt  per  month  (kW-month)  of 
billing  demand. 

Energy  Charge:  7.76  mills  for  each 
kilowatthour  (kWh)  for  all  energy 
delivered  as  firm  power  service.  An 
additional  charge  of  3.38  mills  per  kWh 
(miils/kWh).  for  a  total  of  11.14  mills/ 
kWh.  will  be  assessed  for  all  energy 
delivered  as  firm  power  service  that  is 
in  excess  of  60-percent  monthly  load 
factor  and  within  the  deliver)' 
obligations  under  the  provisions  of  the 
power  sales  contract. 

Billing  Demand:  T^e  billing  demand 
will  be  as  defined  by  the  power  sales 
contract. 

Second  Step: 

Demand  Charge:  $3.20  for  each  kW- 
month  of  billing  demand. 

Energy  Charge:  8.32  mills  for  each 
kWh  for  all  energy  delivered  as  firm 
power  service.  An  additional  charge  of 
3.38  mills/kWh  for  a  total  of  11.70 
mills/kWh  will  be  assessed  for  all 
energy  delivered  as  firm  power  service 
that  is  in  excess  of  60-percent  monthly 
load  factor  and  within  the  delivery 
obligations  under  the  provisions  of  the 
power  sales  contracts. 

Billing  Demand:  The  billing  demand 
will  be  as  defined  by  the  power  sales 
contract. 

Adjustments: 

For  Character  and  Conditions  of 
Service:  Customers  who  receive 
deliveries  at  transmission  voltage  may 
in  some  instances  be  eligible  to  receive 
a  5-percent  discount  on  capacity  and 
energy  charges  when  facilities  are 
provided  by  the  customer  that  result  in 
a  sufficient  savings  to  the  United  States 
to  justify  the  discount.  The 
determination  of  eligibility  for  receipt  of 
the  voltage  discount  shall  be  exclusively 
vested  in  the  United  States. 

For  Billing  of  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

For  Power  Factor:  None.  The  customer 
will  be  required  to  maintain  a  power 
factor  at  the  point  of  delivery  between 
95-percent  lagging  and  95-percent       ^ 
leading. 
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United  States  Department  of  Energy- 
Western  Area  Power  Administration 

ISchedule  P-SED-FP6  (Supersedes  Schedule 
P-SED-FP5)i 

Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division,  Montana,  North 
Dakota.  South  Dakota,  Minnesota,  Iowa, 
Nebraska:  Schedule  of  Rates  for  Firm 
Peaking  Power  Service 

Effective:  First  Step:  The  first  day  of 
(he  first  full  billing  period  beginning  on 
or  after  February  1 .  1994.  through 
September  30.  1994. 

Second  Step:  Beginning  on  the  first 
day  of  the  first  full  billing  period 
beginning  on  or  after  October  1,  1994. 
through  January  31.  1999. 

Available:  To  the  customers  of  the 
Billings  Area  Office  with  generating 
resources  enabling  them  to  use  firm 
peaking  power  service. 

Applicable:  To  the  power  sold  to 
customers  as  firm  peaking  power 
service. 

Character:  Alternating  current.  60 
hertz,  three  phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract. 

Monthly  Rate: 

First  Step: 

Demand  Charge:  S3. 00  for  each 
kilowatt  per  month  (kW-month)  of  the 
effective  contract  rate  of  delivery  for 
peaking  power  or  the  maximum  amount 
scheduled,  whichever  is  greater. 

Energy  Charge:  7.76  mills  for  each" 
kilowatthour  (kWh)  for  all  energy 
sc.heduled  for  delivery  without  return. 

Billing  Demand:  The  billing  demand 
will  be  thegreater  of  (1)  the  highest  30- 
minute  integrated  demand  measured 
during  the  month  up  to,  but  not  in 
excess  of.  the  delivery  obligation  under 
the  power  sales  contract,  or  (2)  the 
contract  rate  of  delivery. 

Second  Step: 

Demand  Charge:  $3.20  for  each  k\V- 
month  of  the  effective  contract  rate  of 
delivery  for  peaking  power  or  the 
maximum  amount  scheduled, 
whichever  is  greater. 

Energy  Charge:  8.32  mills  for  each 
kWh  for  all  energy  scheduled  for 
delivery  without  return. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  demand  measured 
during  the  month  up  to.  but  not  in 
excess  of.  the  delivery  obligation  under 
the  power  sales  contract,  or  (2)  the 
contract  rate  of  delivery. 

Adjustments: 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  peaking  capacity  and/or 


energy,  such  overrun  shall  be  billed  at 
10  times  the  above  rate. 

|FR  Doc.  94-1487  Filed  1-19-94;  4:15  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4707-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  03.  1994  Through 
January  07.  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-L61196-OR  Rating  LO 

Snake  River  Recreation  Wild  and 
Scenic  River  Management  Plan, 
Implementation.  Hells  Canyon  National 
Recreation  Area.  Wallowa-Whitman 
National  Forest  and  Nez  Perce  and 
Payette  National  Forests,  Bake  and 
Wallowa  Counties,  OR  and  Nez  Perce. 
Idaho  and  Adams  Counties,  ID. 

Summary:  EPA  found  no  significant 
statutory  or  jurisdictional  issues  from  its 
perspective. 
ERP  No.  D-AFS-L65207-ID  Rating  EC2 

Fourmile  Timber  Sale,  Timber 
Harvesting  and  Road  Construction. 
Payette  National  Forest.  New  Meadow 
Ranger  District.  Adam  County.  ID. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
BMP  effectiveness,  potential  wetlands 
impacts,  and  potential  air  quality 
impacts.  Additional  information  is 
requested  to  address  these  issues  in  the 
final  EIS. 
ERP  No.  D-AFS-L65211-AK  Rating 

E02 

Polk  Inlet  Project.  Long-Term  Timber 
Sale  Contract.  Implementation.  Tongass 
National  Forest,  Prince  of  Wales  Island. 
AK. 

Summary:  EPA  had  environmental 
objections  with  the  potential  impacts  to 
water  quality  and  fish  habitat  capability. 
EPA  was  also  concerned  about  marine 
impacts  of  LTFs.  monitoring,  timber 
harvest  sustainability,  and  forest  camps. 
EPA  requested  that  these  issues  be  fully 
discussed  in  the  final  EIS. 


ERP  No.  D-FHW-L40188-OR  Rating 

EC2 

Port  of  the  Dalles  (Chenoweth) 
Columbia  River  Highway.  Construction 
of  New  Interchange  North  of  Hostetler 
Street  near  Second  and  Division  Streets, 
Funding  and  COE  Section  404  Permit, 
Wasco  County.  OR. 

Summary:  EPA  had  environmental 
concerns  based  on  the  potential  impact 
to  wetlands  from  highway  runoff  and 
induced  growth.  EPA  also  requested 
additional  information  on  wetland 
mitigation,  indirect  effects  and 
monitoring. 
ERP  No.  DS-IBR-L34010-WA  Rating 

E02 

Columbia  Basin  Continued 
Multipurpose  Project.  Implementation, 
Grant.  Adams.  Lincoln.  Franklin  and 
Douglas  Counties.  WA. 

Summary:  EPA  expressed 
environmental  objections  and 
recommended  that  the  project  be 
delayed  until  a  revised  Columbia  River 
Instream  Protection  Program  is 
established  and  cumulative  water 
withdrawal  impacts  are  assessed.  The 
Columbia  River's  capacity  to  maintain 
salmonid  migration,  spawning  and 
rearing  habitat  is  in  jeopardy. 

Final  EISs 

ERP  No.  F-AFS-L65182-OR 

East  End  Salvage  Timber  Sales  and 
Restoration  Projects,  Implementation, 
Umatilla  National  Forest,  Heppner 
Ranger  District.  Grant  and  Morrow 
Counties.  OR. 

Summary:  EPA  provided  no  formal 
written  comments.  EPA  had  no 
objections  to  the  preferred  alternative  as 
described  in  the  final  Environmental 
Impact  Statement. 
ERP  No.  F-USA-G81007-NM 

Woodbridge  Research  Facility  (WRF) 
Electromagnetic  Pulse  Simulators 
Relocation  Project.  Construction  and 
Operation,  Sites  Selected  for  Six 
potential  locations,  Dugway  Proving 
Ground.  UT;  Yuma  Proving  Ground.  AZ; 
and  the  remaining  (4)  in  White  Sands 
Missile  Range,  NM. 

Summary:  EPA  had  no  objections  to 
the  proposed  project  as  described  in  the 
Final  EIS. 
ERP  No.  FS-USN-L11006-WA 

Puget  Sound  Area  Carrier  Battle 
Group,  Implementation,  Updated 
Information  on  Element  II  Breakwater 
Pier  Construction  and  Operation, 
Everett  Homeport  Naval  Station. 
Snohomish,  King  and  Pierce  Counties, 
WA. 

Summary:  EPA  provided  no  formal 
written  comments.  EPA  had  no 
objections  to  the  preferred  alternative  as 
described  in  the  EIS. 
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Dated:  January  18. 1994. 
William  D.  Dickenon, 
Deputy  Director,  Office  of  Federal  Activities. 
|FR  Doc  94-14R8  Filed  l-l»-94;  4:15  pm) 
WLUNO  cooc  tMO-ee-u 

IER-fRL-4707-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  January  10. 

1994  Through  January  24. 1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940007.  Draft  EIS.  BLM.  ID. 
Twin  Falls  County  Solid  Waste 
Landfill  Facility  Construction  and 
Operation.  Land  Acquisition.  Twin 
Falls  County.  ID.  Due:  April  15.  1994. 
Contact:  Jim  Stevens  (208)  734-^888. 

EIS  No.  940008.  Final  EIS.  FHW,  MI.  US 
23  Improvements,  MI-13  to  MI-65 
and  segments  of  Standish  and  Omer 
Cities.  Funding.  Section  404  Permit 
and  NPDES  Permit.  Arenac  County, 
MI,  Due:  February  22.  1994,  Contact: 
Norman  Stoner  (517)  377-1880. 

EIS  No.  940009,  Draft  EIS,  IBR,  CA, 
Coachella  Canal  Lining  Water  Project, 
Construction.  Operation  and  Funding. 
Riverside  and  Imperial  Counties,  CA, 
Due:  March  15. 1994.  Contact: 
William  E.  Rinne  (702)  293-8560. 

EIS  No.  940010.  Draft  EIS.  FHW.  WV. 
VA.  VVV-9  Improvements,  from 
Charles  Tovm  Bypass  (U.S.  340)  to  the 
Virginia  Line,  Funding  and  COE 
Section  404  Permit,  Shenandoah 
River.  Jefferson  Co..  WV  and  Loudoun 
Co..  VA.  Due:  March  25.  1994. 
Contact:  Billy  Higginbotham  (304) 
.347—5929. 

EIS  No.  940011.  Draft  EIS.  COE,  WA. 
Southwest  Harbor  Cleanup  and 
Redevelopment  Project,  Construction, 
NPDES  Permit,  from  SW  Spokane 
Street  to  Elliott  Bay  and  from  Harbor 
Avenue  SW  to  the  West  Waterway, 
Port  of  Seattle,  King  County.  WA. 
Due:  March  21. 1994.  Contact: 
Stephen  Martin  (206)  764-3631. 

EIS  No.  940012,  Final  EIS.  BLM.  UT. 
-     ADOPTION— Chevron  Table  Top 
Project  Exploratory  Oil  and  Gas  Wells. 
Approval  of  Drilling  Operations. 
Wastch-Cache  National  Forest, 
Evanston  Ranger  District,  Summit 
County.  UT,  Contact:  Dan  Washington 
(801) 977-4300. 
The  U.S.  Department  of  Interior's 

Bureau  of  Land  Management  has 

adopted  the  U.S.  Department  of 

Agriculture's  final  EIS  filed  with  the 

U.S.  Environmental  Protection  Agency 


on  12-18-92.  The  BLM  was  a 
Cooperating  Agency  on  the  DOA's  EIS. 
Recirculation  of  the  document  is  not 
necessary. 

Dated:  January  18. 1994. 
William  D.  Dickenon, 

Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc.  94-1489  Filed  1-19-94;  4:15  pm] 

BILUNQ  CODE  tS<0-«>-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  7,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW..  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0119. 

Tj//e;  Section  90.145.  Special 
Temporary  Authority  (STA). 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  6.000 
responses:  .5  hours  average  burden  per 
response:  3.000  hours  total  annual 
burden. 

Needs  and  Uses:  Under  certain 
circumstances  specified  in  90.145.  the 
Commission  will  consider  "Special 
Temporary  Authorizations  (STA)".  A 
STA  permits  an  appUcant  to  conduct 
operations  for  up  to  180  days  without 
going  through  the  normal  application 
forms  and  procedures  set  out  in  Part  90. 
In  order  to  process  a  request  for  a  STA, 
the  Commission  requires  certain 
minimum  information  set  out  in 
writing,  including  need  for  special 
frequencies  and  emissions.  This 


information  is  used  by  Commission 
personnel  to  determine  if  a  grant  of  a 
STA  is  warranted  and  to  allow  the 
Commission  to  have  certain  minimum 
information  about  the  station's 
characteristics  should  interference 
problems  arise.  This  information  is  used 
to  determine  if  a  STA  should  be  granted. 
In  the  absence  of  this  requirement, 
applicants  would  be  unable  to  meet 
their  special  and  emergency  needs  for 
communications  since  they  would  have 
to  comply  with  the  full  written 
application  process  specified  by  the 
Communications  Act. 

OMB  Number:  3060-0270. 

Title:  Section  90.443.  Content  of 
Station  Records. 

i4cf;on.  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  57.410 
recordkeepers:  .083  hours  average 
burden  per  recordkeeper;  4.765  hours 
total  annual  burden. 

Needs  and  Uses:  Section  90.443 
specifies  the  records  required  to  be 
maintained  by  station  licensees.  These 
records  indicate  maintenance  performed 
on  the  licensees  equipment,  and 
instances  of  tower  light  checks  and 
failures,  if  any,  and  corrective  action 
taken.  The  maintenance  records  could 
be  used  by  tlie  licensee  or  Commission 
field  personnel  to  note  any  recurring 
equipment  problems  or  conditions  that 
may  lead  to  degraded  equipment 
performance  and/or  interference 
generation.  The  records  regarding  tower 
lighting  are  required  to  ensure  that  the 
licensee  is  aware  of  tower  light 
condition  and  proper  operation,  in  order 
to  prevent  and/or  correct  any  hazards  to 
air  navigation. 

OMB  Number:  3060-0274. 

Title:  Section  94.45.  Modification  of 
License. 

i4c(/on;  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  40 
responses:  .167  hours  average  burden 
per  response:  7  hours  total  annual 
burden. 

Needs  and  Uses:  Section  94.45(b) 
requires  the  licensee  changing  its  name 


i 
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and/or  address  to  notify  the 
Commission  by  letter  of  such  a  change. 
This  requirement  is  necessary  for 
maintaining  an  accurate  databa.se.  A 
minor  editorial  change  was  made  which 
does  not  affect  the  burden  of  this  rule 
section.  This  notification  requirement 
permits  the  Commission  to  quickly 
contact  the  licensee  when  necessary. 
The  resolution  of  destructive 
interference  cases  would  be  needlessly 
hampered  without  this  notification 
requirement  because  of  inability  to 
quickly  contact  licensees. 

Federal  Communications  Commission. 
Wiiliam  F.  Galon, 

Acting  Secretary. 

|FR  Doc.  94-1457  Filed  1-19-94;  4;15  pm] 
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FEDERAL  DEPOStT  INSURANCE 
CORPORATION 

Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Report  to  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  U.S.  House  of  Representatives  and  to 
the  Committee  on  Banking,  Housing, 
and  Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies. 

SUMMARY:  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  Section  37(c)  of 
the  Federal  Deposit  Insurance  Act,  as 
added  by  Section  121  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
Section  37(c)  requires  each  Federal 
banking  agency  to  report  annually  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking.  Housing,  and  Urtian  Affairs 
of  the  Senate  any  differences  between 
any  accounting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  ref>ort  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accounting  and 
capital  standards  and  must  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section.  Division  of  Supervision, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429,  telephone  (202)  898-8906. 
SUPW.EMENTARY  INFORMATION:  The  text  of 
the  report  follows: 


Report  to  the  Committee  on  Banking. 
Finance  and  Urban  Affairs  of  the  U.S. 
House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  AfiTairs  of  the  United  States 
Senate,  Regarding  Differences  in 
Capital  and  Accounting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

Introduction 

This  report  has  been  prepared  by  the 
Federal  Eteposit  Insurance  Corporation 
(FDIC)  pursuant  to  Section  37(c)  of  the 
Federal  Deposit  Insurance  Act,  as  added 
by  Section  121  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  which  reads  as 
follows: 

(1)  ANNUAL  REPORTS  REQUIRED.— Each 
appropriate  Federal  banking  agency  shall 
annually  submit  a  report  to  the  Committee  on 
Banking.  Finance  and  Urban  Affairs  of  the 
House  of  Representatives  and  the  Conunittee 
on  Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  containing  a  description  of  any 
difference  between  any  accounting  or  capital 
standard  used  by  such  agency  and  any 
accounting  or  capital  standard  used  by  any 
other  agency. 

(2)  EXPLANATION  OF  REASONS  FOR 
DISCREPANCY.— Each  report  *   "   •  shall 
contain  an  explanation  of  the  reasons  for  any 
discrepancy  between  any  accounting  or 
capital  standard  used  by  such  agency  and 
any  accounting  or  capital  standard  used  by 
any  other  agencv. 

(3)  PUBUCATION  — Each  report  *   *   * 
shall  be  published  in  the  Federal  Register. 

This  introduction  is  followed  by  a 
discussion  of  the  capital  and  underlying 
accounting  and  reporting  standards 
employed  by  the  FDIC  as  well  as  the 
two  other  federal  banking  agencies,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
and  the  federal  thrift  supervisor,  the 
Office  of  Thrift  Supervision  (OTS). 
Appendix  One  lists  the  differences  in 
the  capital  standards  among  the  FDIC, 
FRB,  OCC  and  OTS  as  well  as  the 
reasons  for  these  discrepancies. 
Appendix  Two  contains  the  differences 
in  accounting  and  reporting  standards 
among  the  banking  and  thrift  agencies. 

Capital  Standards 

The  three  banking  agencies  have 
implemented  a  common  regulatory 
framework  that  sets  forth  two  minimum 
capital  standards — a  minimum  leverage 
capital  requirement  and  a  minimum 
risk-based  capital  requirement.  In 
addition  to  common  minimum 
standards,  the  definitions  of  capital 
used  by  the  banking  agencies  have 
generally  been  consistent  with  the 
exception  of  certain  differences  in  the 
treatment  of  intangible  assets.  However, 


during  late  1992  and  1993,  the  banking 
agencies  amended  their  capital 
definitions  to  incorporate  a  uniform 
approach  to  the  regulatory  capital 
treatment  of  identifiable  intangible 
assets.  While  the  OTS  participated  in 
the  development  of  this  uniform 
approach,  that  agency  has  not  yet 
adopted  comparable  amendments  to  its 
capital  standards. 

The  leverage  and  risk-based  capital 
requirements  only  represent  minimum 
standards  and  the  FDIC  generally 
expects  the  banks  that  it  supervises  to 
maintain  capital  levels  well  above  these 
minimums,  particularly  banks  that  are 
expanding  or  experiencing  unusual  or 
high  levels  of  risk. 

Several  sections  of  FDICIA  require  the 
banking  agencies  and  the  OTS  to  more 
specifically  incorporate  capital 
standards  into  the  supervision  and 
regulation  of  insured  depository 
institutions.  During  1993,  the  FDIC  has 
continued  to  work  with  the  other 
agencies  toward  the  completion  of  the 
capital-related  rules  mandated  by 
FDICIA,  including  the  requirement 
under  Section  305  that  the  risk-based 
capital  standards  take  account  of 
interest  rate  risk  as  well  as 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  In  June 
1993,  the  FDIC  approved  revisions  to  its 
"transitional"  risk-related  insurance 
assessment  system,  thereby  creating  the 
"final"  system  required  by  Section  302. 
Both  the  "transitional"  and  "final"  risk- 
related  insurance  systems  use  capital 
categories  to  differentiate  among 
institutions. 

In  December  1992,  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  concluded  that,  for 
regulatory  reporting  purposes,  banks 
and  thrifts  should  report  applicable 
income  taxes  in  accordance  with 
Financial  Accounting  Standards  Board  ^ 
Statement  No.  109,  "Accotmting  for    jf^ 
Income  Taxes"  (FASB  109).  The  FFIB^ 
also  recommended  to  the  banking 
agencies  and  to  the  OTS  that  they 
amend  their  capital  standards  to  limit 
the  amount  of  deferred  tax  assets 
recorded  under  FASB  109  that  can  be 
used  to  meet  leverage  and  risk-based 
capital  requirements.  More  specifically, 
the  FFIEC  recommended  that  deferred 
tax  assets  whose  realization  is 
dependent  on  an  institution's  future 
taxable  income  should  be  limited  for 
regulatory  capital  purposes  to  the 
amount  that  can  be  realized  within  one 
year  or  ten  percent  of  Tier  1  capital, 
whichever  is  less.  The  FDIC  and  FRB 
issued  proposed  amendments  to  their 
leverage  and  risk-based  capital 
standards  that  would  incorporate  the 
recommended  limitation  on  deferred  tax 
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assets  during  the  first  half  of  1993.  The 
OCC's  proposed  amendment  is  expected 
to  be  published  shortly.  Adoption  of 
final  rules  by  the  banking  agencies  is 
anticipated  during  1994.  The  OTS  has 
already  imposed  this  deferred  tax  asset 
limitation  on  thrift  institutions. 

Another  recently  issued  accounting 
standard,  Financial  Accounting 
Standards  Board  Statement  No.  115, 
"Accounting  for  Certain  Investments  in 
Debt  and  Equity  Securities"  (FASB  115), 
which  generally  takes  effect  in  1994 
(unless  an  institution  elects  to  adopt 
this  standard  in  1993),  has  created  the 
need  for  the  agencies  to  revise  their 
definitions  of  capital  for  leverage  and ' 
risk-based  capital  purposes.  Under 
FASB  115,  debt  and  equity  securities 
which  are  deemed  to  be  "available-for- 
sale"  must  be  carried  at  fair  value 
(generally,  market  value)  for  balance 
sheet  purposes.  Net  unrealized  holding 
gains  and  losses  on  available- for-sale 
securities  are  reported  as  a  separate 
component  of  stockholders'  equity.  The 
FFIEC  announced  in  August  1993  that 
insured  banks  and  thrifts  must  adopt 
FASB  115  for  regulatory  reporting 
purposes  and  indicated  that  the  banking 
agencies  and  the  OTS  would  be 
requesting  comment  on  whether  the 
new  FASB  115  stockholders'  equity 
component  for  net  unrealized  holding 
gains  and  losses  on  available-for-sale 
securities  should  be  included  in  Tier  1 
capital  for  leverage  and  risk-based 
capital  purposes.  The  Board  of  Directors 
of  the  FDIC  approved  the  publication  of 
this  proposal  for  a  30-day  public 
comment  period  in  December  1993. 
Similar  proposals  by  the  other  agencies 
are  also  nearing  publication. 

Leverage  Capital  Requirement 

The  banking  agencies  have  since  1985 
employed  a  capital  requirement  that 
establishes  a  minimum  ratio  of  capital 
as  a  percent  of  total  assets  (leverage 
ratio).  The  FDIC  substantially  revised  its 
minimum  leverage  capital  requirement 
for  state  nonmember  banks  in  February 
1991.  This  revised  leverage  requirement 
relies  on  a  single  narrow  definition  of 
capital  that  is  based  solely  on  Tier  1  (or 
core)  capital.  In  most  instances,  a  bank's 
Tier  1  capital  is  equal  to  the  amount  of 
its  common  equity  capital  minus  certain 
intangible  assets  such  as  goodwill. 
Under  the  leverage  capital  rule,  the  most 
highly-rated  banks  in  terms  of  safe  and 
sound  operation  (i.e.,  those  rated  a 
composite  "1"  under  the  CAMEL 
system  used  by  the  three  federal 
banking  agencies)  that  are  not 
anticipating  or  experiencing  significant 
growth  are  required  to  meet  a  minimum 
"Tier  1  leverage  capital  ratio  of  at  least 
3  percent.  All  other  state  nonmember 


banks  are  required  to  meet  a  minimum 
Tier  1  leverage  capital  ratio  of  at  least 
100  to  200  basis  points  above  the  3 
percent  level — that  is,  an  absolute 
minimum  leverage  ratio  of  at  least  4 
percent.  Similar  leverage  capital 
requirements  have  been  adopted  by  the 
OCC  for  national  banks  and  by  the  FRB 
for  state  member  banks  and  bank 
holding  companies. 

As  initially  required  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  the 
OTS  that  year  adopted  a  1.5  percent 
tangible  and  a  3  percent  core  capital  to 
total  assets  leverage  standard.  However, 
also  consistent  with  FIRREA,  the  OTS  is 
continuing  its  efforts  to  revise  this  3 
percent  core  leverage  capital 
requirement  for  savings  associations  so 
that  its  minimum  leverage  capital 
standard  will  l>e  at  least  as  stringent  as 
the  leverage  capital  requirement  that  the 
OCC  currently  applies  to  national  banks. 
In  addition,  although  goodwill  is 
generally  deducted  in  calculating  a 
savings  association's  tangible  and  core 
capital  levels,  the  OTS  allows  limited 
amounts  of  grandfathered  "qualifying 
supervisory  goodwill"  to  be  included  in 
the  calculation  of  core  capital  during  a 
five-year  phase-out  period  that  expires 
on  January  1, 1995. 

Risk-Based  Capital  Requirement 

In  1989,  the  banking  agencies  adopted 
a  risk-based  capital  framework  based 
upon  the  July  1988  Capital  Accord 
developed  by  the  Basle  Supervisors' 
Committee  and  endorsed  by  the  central 
bank  governors  of  the  G-10  countries.  A 
transition  period  ended  on  December 
31, 1992.  Under  the  risk-based  capital 
framework,  banks  are  currently 
expected  to  meet  a  minimum  ratio  of 
total  qualifying  capital  to  risk-weighted 
assets  of  8  percent,  of  which  at  least 
one-half  (or  four  percentage  points) 
must  be  comprised  of  Tier  1  capital. 

In  addition  to  identical  ratios,  the 
risk-based  framework  implemented  by 
the  banking  agencies  generally  includes 
a  common  definition  of  capital  and  a 
uniform  system  of  risk  weights  and 
categories.  Nevertheless,  some  technical 
differences  in  language  and 
interpretation  exist  among  the  agencies' 
risk-based  capital  guidelines.  As 
required  by  FIRREA.  the  OTS  also 
adopted  in  1989  a  risk-based  capital 
standard  for  savings  associations  that 
generally  parallels  the  risk-based 
standards  of  the  banking  agencies  but 
which  is  different  in  some  respects. 

The  banking  agencies  are  continuing 
their  efforts  to  revise  their  risk-based 
capital  standards  to  ensure  that  this 
framework  adequately  considers  an 
institution's  interest  rate  risk.  This 


action  is  required  by  Section  305  of 
FDICLA.  The  three  banking  agencies 
requested  comment  in  August  1992  on 
a  proposed  approach  for  incorporating 
interest  rate  risk  into  the  risk-based 
capital  standards.  In  response  to  the 
recommendations  made  by  commenters 
and  after  further  banking  agency  staff 
deliberetions,  the  three  banking 
agencies  published  on  September  14, 
1993,  a  substantially  modified  proposal 
on  interest  rate  risk.  The  proposal 
would  ensure  that  banks  measure  and 
monitor  their  interest  rate  risk  and 
maintain  adequate  capital  for  that  risk. 
During  1993.  the  OTS  adopted  a  final 
rule  which  adds  an  interest  rate  risk 
component  to  its  risk-based  capital  rule 
and  requires  thrift  institutions  with  a 
greater  than  normal  interest  rate 
exposure  to  take  a  deduction  from  the 
total  capital  available  to  meet  their  risk- 
based  capital  requirement.  The  method 
the  OTS  has  adopted  for  measuring  the 
interest  rate  risk  exposures  of  thrift 
institutions  differs  from  that  proposed 
by  the  banking  agencies. 

Section  305  of  FDICIA  also  mandates 
that  the  agencies'  risk-based  capital 
standards  address  concentration  of 
credit  risk  and  the  risks  of 
nontraditional  activities.  The  banking 
agencies'  August  1992  proposal  also 
solicited  comment  in  these  two  areas. 
During  1993.  the  agencies  have 
developed  proposed  risk-based  capital 
amendments  for  concentrations  and 
nontraditional  activities.  The  agencies' 
joint  notice  of  proposed  rulemaking 
covering  these  two  areas  should  be 
published  in  1994. 

In  December  1993.  the  FFIEC 
recommended  to  the  banking  agencies 
and  the  OTS  that  they  issue  for  public 
comment  certain  proposed  changes  to 
their  risk-based  capital  standards 
pertaining  to  the  treatment  of  recourse 
arrangements  and  direct  credit 
substitutes.  These  proposed  changes 
would  bring  the  risk-based  capital 
requirements  of  the  banking  agencies 
and  the  OTS  into  greater  conformity. 
Among  other  features  of  the  proposal, 
equivalent  risk-based  capital  treatment 
would  be  required  for  recourse 
arrangements  and  certain  direct  credit 
substitutes  that  present  equivalent  risk 
of  loss. 

Finally,  the  staffs  of  the  agencies  have 
been  discussing  during  1993  a  proposal 
to  amend  the  risk-based  capital 
standards  to  provide  for  the  recognition 
of  the  reduced  credit  risk  associated 
with  bilateral  netting  arrangements 
covering  outstanding  interest  rate  and 
foreign  exchange  rate  contracts.  Such 
netting  arrangements  would  have  to  be 
enforceable  in  all  relevant  jurisdictions 
as  evidenced  by  well-founded  and 
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'easoned  legal  opinions.  The  agencies 
inticipate  issiiing  proposals  on  this 
natter  early  in  1994. 

The  differences  in  the  capital 
;tandards  among  the  banking  agencies 
ind  between  the  banking  agencies  and 
he  OTS  £-'3  set  forth  in  Appendix  One. 
n  addition  to  the  leverage  capital  ratio 
lifference  mentioned  above,  the  major 
iifferences  between  the  capital 
standards  of  the  banking  agencies  on  the 
)ne  hand  and  the  OTS  on  the  other 
nclude  the  capital  treatment  for 
tubsidiaries,  intangible  assets,  and 
issets  sold  with  recourse.  The  staffs  of 
he  banking  agencies  and  the  OTS  meet 
■egularly  to  achieve  uniformity  in 
argeted  areas  of  their  respective  capital 
itandards  and  to  address  differences 
md  inconsistencies  among  these 
;tandards. 

Accounting  and  Beporting  Standards 

Over  the  years,  the  banking  agencies, 
jnder  the  auspices  of  the  FFIEC.  have 
jeveloped  uniform  Reports  of  Condition 
ind  Income  (Call  Reports)  for  all 
:ommercial  banks  and  FDIC-supervised 
savings  banks.  The  reporting  standards 
Followed  b ,  the  banking  agencies  are 
substantially  consistent  with  generally 
accepted  accounting  principles  (GAAP) 
IS  they  are  applied  by  commercial 
sanks.  The  uniform  Call  Report  serves 
js  the  basis  for  calculating  risk-based 
::apital  and  leverage  ratios  and  is  also 
jsed  extensively  for  other  regulatory 
purposes.  Thus,  material  differences  in 
accounting  and  reporting  standards  do 
not  exist  among  commercial  banks  and 
FDIC-supervised  savings  banks. 

OTS  requires  each  thrift  institution  to 
rile  the  Thrift  Financial  Report  (TFR), 
which  is  consistent  with  GAAP  as  it  is 
applied  by  thrifts.  However,  the  TFR 
differs  in  material  respects  firom  the 
bank  Call  Report.  Certain  of  these 
differences  arise  from  differences  in 
GAAP  as  applied  by  banks  and  thrifts 
and  the  few  areas  in  which  the  banking 
agencies  have  adopted  regulatory 
reporting  «'nndards  at  variance  with 
GAAP,  as  It  is  applied  by  banks. 
However,  there  are  also  significant 
differences  in  the  required  information 
and  its  form  of  presentation  on  the  two 
reports  so  that  the  required  reports  are 
signiFicantly  different. 

Nevertheless,  more  uniform  reporting 
by  all  institutions  is  a  long-term  goal  of 
the  FDIC.  The  federal  banking  agencies 
and  OTS  continue  to  study  ways  to 
reduce  differences  in  accounting  and 
reporting  standards  between  the 
banking  agencies  and  OTS  and  between 
GAAP  for  banks  and  thrifts.  In  the  latter 
regard,  after  the  enactment  of  FIRREA, 
the  FDIC  requested  the  Financial 
Accounting  Standards  Board  (FASB) 


and  the  American  Institute  of  CertiHed 
Public  Accountants  (AICPA)  to  consider 
eliminating  the  differences  in  GAAP  as 
applied  by  thrifts  and  by  banks.  Both  of 
these  organizations  have  since 
undertaken  projects  that  move  in  this 
direction.  For  example,  since  the  FDIC's 
last  report  on  capital  and  accounting 
differences,  the  FASB  has  issued  a 
Statement  of  Financial  Accounting 
Standards  on  loan  impairment  that 
applies  equally  to  banks  and  thrifts.  An 
interagency  staff  working  group  has 
identified  a  series  of  implementation 
issues  raised  by  this  new  accounting 
standard  and  is  preparing  its 
recommendations  on  how  the  banking 
agencies  and  the  OTS  should  proceed 
on  these  issues  in  a  uniform  manner. 

At  the  same  time,  the  agencies 
continue  working  toward  the  goal  of 
eliminating  differences  in  reporting  by 
banks  and  thrifts.  The  banking  agencies 
and  OTS  have  cooperated  on  several 
projects  relating  to  accounting  and 
reporting  since  the  FDIC's  last  report  on 
capital  and  accounting  differences, 
including  interagency  guidance  on 
restoring  certain  nonaccrual  loans  to 
accrual  status  and  on  the  reporting  of  in- 
substance  foreclosures.  This  guidance 
was  issued  on  June  10. 1993.  as  part  of 
a  package  of  six  initiatives  to  implement 
President  Clinton's  March  10. 1993. 
program  to  improve  the  availability  of 
credit  to  businesses  and  individuals. 

Under  the  auspices  of  the  FFIEC's 
Task  Force  on  Supervision,  an 
interagency  working  group  including 
staff  members  from  the  banking  agencies 
and  the  OTS  recently  completed  an 
interagency  policy  statement  on  the 
allowance  for  loan  and  lease  losses 
which  should  promote  consistency  in 
supervisory  policies  among  the  agencies 
and  the  institutions  they  supervise.  The 
policy  statement  provides 
comprehensive  guidance  on  the 
maintenance  of  an  adequate  allowance 
and  an  effective  loan  review  system. 
The  guidance  explains  that  the 
allowance  is  designed  to  absorb 
estimated  credit  losses  associated  with 
the  loan  and  lease  portfolio,  including 
binding  commitments  to  lend,  and 
discusses  the  analysis  of  the  portfolio 
and  factors  to  consider  in  estimating 
credit  losses. 

In  addition,  the  banking  agencies 
continue  to  look  for  ways  in  which  the 
differences  between  the  Call  Report 
standards  and  GAAP  can  be  eliminated, 
consistent  with  the  agencies' 
supervisory  responsibilities.  As  one  of 
the  June  10. 1993,  credit  availability 
initiatives,  the  banking  agencies  issued 
guidance  to  banks  that  generally 
conforms  bank  regulatory  reporting  {Call 
Report)  requirements  for  sales  of  other 


real  estate  owned  (OREO)  writh  GAAP, 
as  set  forth  in  FASB  Statement  No.  66, 
"Accounting  for  Sales  of  Real  Estate." 
Thrift  institutions  were  already 
following  GAAP  in  this  area. 

Appendix  One 

Summary  of  Differences  in  Capital 
Standards  Among  Federal  Banking  and 
Thrift  Supervisory  Agencies 

The  three  federal  banking  agencies 
have  substantially  similar  leverage  and 
risk-based  capital  standards. 
Nevertheless,  the  banking  agencies  view 
the  leverage  and  risk-based  capital 
requirements  as  minimum  standards 
and  most  banking  organizations  are 
expected  to  operate  with  capital  levels 
well  above  the  minimums.  particularly 
those  institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
risk.  Most  of  the  differences  described 
below  represent  inconsistencies 
between  the  capital  standards  used  by 
the  banking  agencies  and  those 
employed  by  the  OTS. 

Leverage  Capital  Requirement 

In  1985,  the  three  federal  banking 
agencies  established  a  minimum  5.5 
percent  primary  capital  and  6  percent 
total  capital  leverage  (capital-to-total 
assets)  standard.  In  February  1991,  the 
FDIC  substantially  revised  its  leverage 
capital  rule  which  is  contained  in  Part 
325  of  its  regulations.  The  revised  rule 
replaced  the  primary  and  total  capital 
definitions  with  a  single,  narrower 
definition  for  leverage  capital  that  is 
based  solely  on  Tier  1  (or  core)  capital. 
It  also  established  a  minimum  Tier  1 
leverage  capital  requirement  of  at  least 
3  percent  for  the  most  highly-rated 
banks  (i.e.,  those  with  a  composite 
CAMEL  rating  of  1)  that  are  not 
anticipating  or  experiencing  any 
signi6cant  growth  and  that  meet  certain 
other  conditions.  All  other  state 
nonmeraber  banks  must  maintain  a 
minimum  leverage  capital  ratio  that  is  at 
least  100  to  200  basis  points  above  this 
minimum  (i.e.,  an  absolute  minim iim 
leverage  ratio  of  not  less  than  4  percent). 
These  revised  minimum  leverage 
requirements  are  similar  to  the  revised 
minimum  leverage  standards  that  were 
adopted  by  the  OCC  and  the  FRB  in  the 
secondhalf  of  1990. 

The  OTS  has  a  three  percent  core 
capital  and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  Goodwill  is  generally 
deducted  in  calculating  a  savings 
association's  tangible  and  core  capital 
levels.  However,  limited  amounts  of 
"qualifying  supervisory  goodwill" 
acquired  on  or  before  April  12, 1989, 
can  be  included  in  the  calculation  of 
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core  capital  during  a  five-year  phase-out 
period.  During  1993,  the  amount  of 
qualifying  supervisory  goodwill 
included  in  the  calculation  of  core 
capital  cannot  exceed  0.75  percentage 
point  (i.e.,  one  quarter  of  the  minimum 
3  percent  leverage  ratio  requirement). 
This  allowable  level  phases  dovm  to 
zero,  effective  January  1, 1995. 

Consistent  with  the  requirements  of 
FIKREA,  the  OTS  has  proposed 
revisions  to  its  leverage  standard  for 
savings  associations  so  that  its 
minimum  leverage  standard  will  be  at 
least  as  stringent  as  the  revised  leverage 
standard  that  the  OCC  applies  to 
national  banks. 

Bisk-Based  Capital  Bequirement 

In  1989,  the  three  federal  banking 
agencies  adopted  risk-based  capital 
standards  consistent  with  the  July  1988 
Basle  Accord.  A  transition  period  ended 
on  December  31, 1992.  The  risk-based 
capital  standards  currently  require  a 
minimum  total  risk-based  capital  (Tier  1 
plus  Tier  2)  ratio  for  all  banking 
organizations  equal  to  8  percent.  Risk- 
adjusted  assets  are  calculated  by 
assigning  risk  weights  of  0,  20,  50  and 
100  percent  to  broad  categories  of  assets 
and  off-balance  sheet  items  based  upon 
their  relative  credit  risks.  As  is  the  case 
with  leverage  ratios,  the  banking 
agencies  view  the  risk-based 
requirement  as  a  minimum  ratio.  Under 
the  auspices  of  the  Basle  Supervisors' 
Committee,  and  domestically  among 
themselves.  U.S.  bank  regulatory 
authorities  have  been  attempting  to 
develop  ways  of  quantifying  the  risks 
associated  with  changes  in  interest 
rates,  equity  investments,  traded  debt 
securities,  and  foreign  exchange 
activities  to  supplement  the  basic  risk- 
based  capital  framework.  Furthermore, 
Section  305  of  FDICIA  mandates  that 
the  risk-based  capital  standards  of  the 
banking  agencies  and  of  OTS  take 
account  of  interest  rate  risk.  The  three 
banking  agencies  requested  comment  in 
September  1993  on  a  proposed  rule  that 
would  incorporate  interest  rate  risk  into 
their  risk-based  canital  standards. 

OTS  has  adopted  a  risk-based  capital 
standard  which,  in  many  respects, *ls 
similar  to  the  framework  adopted  by  the 
banking  agencies.  The  OTS  standard 
also  requires  a  minimum  risk-based 
capital  ratio  equal  to  8  percent  of  risk- 
adjusted  assets.  During  1993,  the  OTS 
adopted  a  final  rule  which  adds  an 
interest  rate  risk  component  to  its  risk- 
based  capital  rule.  Under  this  rule,  thrift 
institutions  with  a  greater  than  normal 
interest  rate  exposure  must  take  a 
deduction  from  the  total  capital 
available  to  meet  their  risk-based  capital 
requirement.  That  deduction  is  equal  to 


one  half  of  the  difference  between  the 
institution's  actual  measured  exposure 
and  the  normal  level  of  exposure.  In 
addition,  the  OTS  amended  its  capital 
regulation  in  1993  to  conform  its  risk 
weight  for  repossessed  assets  and  assets 
more  than  90  days  past  due  to  the  risk 
weight  used  by  the  banking  agencies  for 
these  items. 

Subsidiaries 

The  federal  banking  agencies 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization.  The  purpose  of  this 
practice  is  to  assure  that  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  bank  is  exposed.  For 
subsidiaries  which  are  not  consolidated 
on  a  line-for-line  ^asis.  their  balance 
sheets  may  be  consolidated  on  a  pro-rata 
basis,  bank  investments  in  such 
subsidiaries  may  be  deducted  entirely 
from  capital,  or  the  investments  may  be 
risk-weighted  at  100  percent,  depending 
upon  the  circumstances.  For  example, 
the  FDIC  deducts  investments  in,  and 
unsecured  advances  to,  securities 
subsidiaries  of  state  nonmember  banks 
established  pursuant  to  Section  337.4  of 
the  FDIC  regulations.  These  options, 
with  respect  to  the  consolidation  or 
"separate  capitalization"  of  subsidiaries 
for  the  purpose  of  determining  the 
capital  adequacy  of  the  parent 
organization,  provide  the  banking 
agencies  with  the  fiexibility  necessary  to 
ensure  that  adequate  capital  is  being 
provided  commensurate  with  the  actual 
risks  involved.  Such  flexibility  is 
essential  to  ensure  a  realistic  assessment 
of  an  institution's  capital  adequacy. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  engaged  in 
those  activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible"  activities  for 
national  banks.  Subsidiaries  of  thrift 
institutions  that  engage  only  in 
permissible  activities  are  consolidated 
on  a  line-for-line  basis,  if  majority- 
owned,  and  on  a  pro  rata  basis,  if 
ownership  is  between  5  percent  and  50 
percent.  As  a  general  rule,  investments 
in,  including  loans  to.  subsidiaries  that 
engage  in  impermissible  activities  are 
deducted  in  determining  the  capital 
adequacy  of  the  parent.  However,  for 
subsidiaries  which  were  engaged  in 
impermissible  activities  prior  to  April 
12, 1989.  investments  in,  including 
loans  to,  such  subsidiaries  that  were 
outstanding  as  of  that  date  are 
grandfathered  and  will  be  phased  out  of 
capital  over  a  five-year  transition  period 
that  expires  on  July  1, 1994.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 


activities  whicli  have  not  been  phased 
out  of  capital  are  to  be  consolidated  on 
a  pro  rata  basis. 

The  phase-out  provisions  of  FIRREA 
were  amended  in  October  1992  by  the 
Housing'anit-Community  Development 
Act  of  1992  with  respect  to 
imp>ermbsible  subsidiaries  that  are 
subject  tA^this  requirement  solely  by 
reasons  o\  their  real  estate  investments 
and  activihes.  Under  this  legislation,  the 
OTS  is  authorized  to  grant  extensions  of 
the  transition  period  for  the  capital 
deduction  on  a  case-by-case  basis  if 
certain  conditions  are  met.  If  an 
extension  is  granted,  the  transition 
period  will  expire  on  July  1, 1996, 
instead  of  July  1, 1994. 

Intangible  Assets 

The  banking  agencies  do  not  allow 
goodwill  to  be  included  in  capital  for 
commercial  banks  and  FDlC-supervised 
savings  banks.  , 

Pursuant  to  FIRREA.  the  OTS  allows 
"qualif>'ing  supenisory  goodwill" 
acquired  on  or  before  April  12, 1989.  to 
be  included  as  part  of  core  capital 
through  year-end  1994.  Supervisory 
goodwill  is  goodwill  acquired  in  an 
acquisition  where  the  fair  value  of  ili« 
assets  was  less  than  the  fair  value  of  the 
liabilities  at  the  acquisition  date  or 
goodwill  acquired  in  the  acquisition  of 
a  problem  institution.  However,  in 
accordance  with  FIRREA  and  Section 
18(n)  of  the  Federal  Deposit  Insurance 
Act,  goodwill  acquired  after  April  12. 
1989,  cannot  be  included  in  calculating 
regulatory  capital  under  the  OTS  capital 
rules.  This  explicit  prohibition  against 
recognizing  goodwill  also  applies  to  the 
three  federal  banking  agencies  and  the 
capital  rules  they  have  adopted  for 
banking  organizations. 

Staitmg  in  late  1991,  the  banking 
agencies  and  the  OTS  began  working  to 
eliminate  their  then  existing  differences 
in  the  regulatory  capital  treatments  of 
identifiable  intangible  assets.  After 
agreeing  upon  a  uniform  capital 
approach  to  these  assets,  each  of  the 
agencies  issued  proposed  amendments 
to  its  capital  standards  during  the 
second  quarter  of  1992.  During  late  1992 
and  1993.  the  banking  agencies  adopted 
final  rules  pennitting  purchased  credit 
card  relationships  and  purcha.sed 
mortgage  servicing  rights  to  count 
toward  capital  requirements,  subject  to 
certain  limits.  Both  forms  of  intangible 
assets  are  in  the  aggregate  limited  to  50 
percent  of  core  capital.  In  addition, 
purchased  credit  card  relationships 
alone  are  restricted  to  no  more  than  25 
percent  of  an  institution's  core  capital. 
Any  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  that  exceed  these  limits,  as 
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well  as  all  other  intangible'assets  such 
as  goodwill  and  core  deposit 
intangibles,  are  deducted  from  capital 
and  assets  in  calculating  an  institution's 
core  capital. 

The  banking  agencies'  final  rules  also 
address  the  valuation  of  identifiable 
intangible  assets  that  count  toward 
capital  requirements  in  a  manner  that  is 
consistent  with  Section  475  of  FDIOA. 
Section  475  provides  that  the  value  of 
purchased  mortgage  servicing  rights 
included  in  an  institution's  capital  may 
not  exceed  90  p>ercent  of  their  fair 
market  value  and  that  this  value  be 
determined  at  least  quarterly. 
Furthermore,  the  final  rules  also  state 
that,  for  purposes  of  calculating 
regulatory  capital  (but  not  for  financial 
statement  purposes),  the  value  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships 
would  be  !  Tiited  to  the  lesser  of  90 
f)ercent  of  fair  market  value  or  100 
percent  of  remaining  unamortized  book 
value.  The  book  value  of  these 
intangible  assets  must  be  determined  at 
least  quarterly  using  a  discounted 
approach  which  looks  to  the  discounted 
amount  of  the  estimated  future  net  cash 
flows  from  the  asset. 

The  OTS  has  developed  but  has  not 
yet  issued  its  final  rule  on  the  regulatory 
capital  treatment  of  identifiable 
intangible  assets  which  is  comparable  to 
the  rules  already  in  effect  for  banks. 
Until  its  final  rule  takes  effect,  the 
existing  OTS  treatment  of  identifiable 
intangible  assets  continues  to  apply  to 
savings  associations.  Under  thsse  rules, 
the  OTS  limits  the  amount  of  purchased 
mortgage  servicing  rights  that  may  be 
included  in  capital  to  the  lower  of  90 
percent  of  fair  market  value,  90  percent 
of  the  oripi'^al  purchase  price,  or  100 
percent  oi  t;ie  remaining  unamortized 
book  value.  In  addition,  purchased 
mortgage  servicing  rights  equal  to  no 
more  than  50  percent  of  a  savings 
association's  core  capital  may  be 
included  in  calculating  core  and 
tangible  capital.  However,  purchased 
mortgage  servicing  rights  purchased,  or 
under  contract  to  be  purchased,  on  or 
before  February  9. 1990,  are  exempt 
from  this  concentration  limit.  The 
amount  of  any  identifiable  intangible 
assets  (other  than  purchased  mortgage 
servicing  rights)  that  meet  a  qualifying 
three-part  test  can  only  be  included  irt 
core  capital  for  leverage  and  risk-based 
capital  purposes  up  to  a  limit  of  25 
percent  of  core  capital. 

Assets  Sold  with  Recourse 

As  a  general  rule,  the  banking 
agencies  require  full  leverage  and  risk- 
based  cap''  I  charges  on  assets  sold 
with  recourse,  even  when  the  recourse 


is  limited.  This  includes  transactions 
where  the  recourse  arises  because  the 
seller,  as  servicer,  must  absorb  credit 
losses  on  the  assets  being  serviced.  The 
exceptions  to  this  rule  (for  leverage 
capital  purposes  only)  pertain  to  certain 
pools  of  one-to-four  family  residential 
mortgages  and  to  certain  farm  mortgage 
loans  (see  Appendix  2.  "Sales  of  A&sets 
With  Recourse"  for  further  details). 

For  risk-based  capital  purposes,  the 
OTS  limits  the  capital  required  on  assets 
sold  with  limited  recourse  to  the  lesser 
of  the  amount  of  the  recourse  or  the 
actual  amount  of  capital  that  would 
otherwise  be  required  against  that  asset, 
i.e.,  the  normal  capital  charge.  This  is 
known  as  the  "low-level  recourse"  rule. 

Some  securitized  asset  arrangements 
involve  the  issuance  o|  senior  and 
subordinated  classes  of  securities.  When 
a  bank  originates  such  a  transaction  and 
retains  a  subordinated  piece,  the 
banking  agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  ^set  pool.  When  a  bank  acquires  a 
subordinated  security  in  a  pool  of  assets 
that  it  did  not  originate,  the  banking 
agencies  assign  the  investment  in  the 
subordinated  piece  to  the  100  percent 
risk  weight  category. 

The  OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  as.sets  being 
serviced,  regardless  of  whether  the 
servicer  was  the  seller  of  the  assets  or 
purchased  the  servicing  from  another 
party. 

In  December  1993,  the  FFIEC 
recommended  to  the  banking  agencies 
and  the  OTS  that  they  issue  for  public 
comment  certain  proposed  changes  to 
their  risk-based  capital  standards 
pertaining  to  the  treatment  of  recourse 
arrangements  and  direct  credit 
substitutes.  As  recommended  by  the 
FFIEC,  the  banking  agencies  and  the 
OTS  would  amend  their  risk-based 
capital  standards  to  define  "recourse" 
and  certain  related  terms  and  would 
expand  the  existing  definition  of  "direct 
credit  substitute."  The  banking  agencies 
would  adopt  the  "low-level  recourse" 
rule,  would  require  banking 
organizations  that  purchase  loan 
servicing  rights  to  hold  capital  against 
the  outstanding  amount  of  the  loans 
being  serviced,  and  would  require 
banking  organizations  that  purchase 
subordinated  interests  which  absorb  the 
first  dollars  of  losses  from  the 
underlying  assets  to  bold  capital  against 
the  subordinated  interest  plus  all  more 
senior  interests.  In  addition,  the  banking 


agencies  and  the  OTS  would  amend 
their  risk-based  capital  standards  to 
require  the  provider  of  a  financial 
standby  letter  of  credit  or  other 
guarantee-like  arrangement  that  absorbs 
the  first  dollars  of  losses  on  third-party 
assets  to  hold  capital  against  the 
outstanding  amoimt  of  assets  enhanced. 
The  banking  agencies  and  the  OTS 
expect  to  jointly  publish  these  proposed 
risk-based  capital  changes  in  early  1994. 

Limitation  on  Subordinated  E)ebt  and 
Limited  Life  Preferred  Stock 

The  federal  banking  agencies  limit 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instruments  must  be  discounted  by  20 
percent  each  year  of  the  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  adequacy. 

The  OTS  has  no  hmitation  on  the 
ratio  of  maturing  capital  instruments  as 
part  of  Tier  2.  Also,  for  all  maturing 
instruments  issued  on  or  after 
November  7. 1989  (those  issued  before 
are  grandfathered  with  respect  to  the 
discounting  requirement),  thrifts  have 
the  option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital. 

Presold  Residential  Construction  Loans 

As  required  by  Section  618(a)  of  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991  (RTCRIUA), 
the  banking  agencies  and  the  OTS  have 
amended  their  risk-based  capital 
guidelines  to  lower  from  100  percent  to 
50  percent  the  risk  weight  for  loans  to 
builders  to  finance  the  construction  of 
one-to-four  family  residential  properties 
that  have  been  presold  and  meet  certain 
other  criteria.  However,  the  criteria 
adopted  by  the  FDIC  and  the  FRB  difler 
in  one  respect  from  those  oflhe  OTS 
and  OCC  Under  the  OTS  and  OCC 
rules,  the  property  must  be  presold 
before  the  construction  loan  is  made  in 
order  for  the  loan  to  qualify  for  the  SO 
percent  risk  weight.  In  contrast,  the 
FDIC  and  FRB  permit  loans  to  builders 
for  residential  construction  to  qualify 
for  the  50  percent  risk  weight  once  the 
property  is  presold,  even  if  that  event 
occurs  after  the  construction  loan  has 
been  made. 
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Qualifying  Multifamily  Mortgage  Loans 

The  banking  agencies  have  generally 
placed  multifamily  (five  units  or  more) 
residential  mortgage  loans  in  the  100 
percent  risk-weight  category  along  with 
most  other  commercial  loans  since  the 
risks  in  both  assets  are  similar. 

The  OTS  allows  certain  multifamily 
residential  mortgage  loans  (e.g.,  those 
seciired  by  buildings  with  5-36  units,  a 
maximum  80  percent  loan  to  value  ratio, 
and  80  percent  occupancy  rate)  to 
qualify  for  the  50  percent  risk- weight 
category. 

However,  Section  618(b)  of  RTCRRIA 
requires  the  banking  agencies  and  the 
OTS  to  amend  their  risk-based  capital 
guidelines  to  lower  the  risk  weight  of 
multifamily  housing  loans  that  meet 
certain  criteria,  and  securities 
collateralized  by  such  loans,  from  100 
percent  to  50  percent.  In  December 
1993,  the  FDIC  and  FRB  adopted 
amendments  to  their  risk-based  capital 
standards  to  implement  the  Section 
618(b)  requirement.  The  OCX:  and  OTS 
are  in  the  process  of  finalizing  their  risk- 
based  capital  amendments  for 
multifamily  housing  loans. 

Equity  Investments 

To  the  extent  that  commercial  banks 
and  FDIC-supervised  savings  banks  are 
allowed  to  invest  in  equity  securities 
under  applicable  federal  or  state  law, 
such  investments  are  assigned  to  the 
100  percent  risk-weight  category,  for 
risk-based  capital  purposes,  by  all  three 
of  the  federal  banking  agencies. 

The  OTS  risk-based  capital  standards 
require  that  thrift  institutions  deduct 
certain  equity  investments  from  capital 
over  a  five-year  phase-in  period,  which 
ends  on  July  1, 1994. 

Nonresidential  Construction  and  Land 
Loans 

The  banking  agencies  assign  loans  for 
real  estate  development  and 
construction  purposes  to  the  100 
percent  risk  weight  category. 

OTS  generally  assigns  these  loans  to 
the  same  100  percent  risk  category. 
However,  if  the  amount  of  the  loan 
exceeds  80  percent  of  the  fair  value  of 
the  property,  the  excess  portion  is 
deducted  from  capital  in  accordance 
with  the  same  five-year  phase-in 
arrangement  as  described  above  for 
"Equity  Investments." 

Mortgage-Backed  Securities  (MBS) 

The  federal  banking  agencies,  in 
general,  place  privately-issued  MBS  in 
either  the  50  percent  or  100  percent 
risk-weight  category,  depending  upon 
the  appropriate  risk  category  of  the 
underlying  assets.  However,  privately- 
issued  MBS,  collateralized  by 


government  agency  or  government- 
sponsored  agency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category. 

The  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
(also  known  as  "SMMEA"  securities)  to 
the  20  percent  risk  weight  category. 
These  are,  generally,  privately-issued 
MBS  with  AA  or  t»etter  investment 
ratings. 

At  the  same  time,  the  banking 
agencies  and  the  OTS  automatically 
assign  to  the  100  percent  risk  weight 
category  certain  mortgagebacked 
securities,  including  interest-only  strips, 
residuals,  and  similar  instruments  that 
can  absorb  more  than  their  pro  rata 
share  of  loss.  The  FDIC,  in  conjunction 
with  the  other  banking  agencies  and  the 
OTS,  continues  to  discuss  the 
development  of  more  specific  guidance 
as  to  the  types  of  "high  risk" 
mortgagebacked  securities  that  meet  this 
definition. 

Treatment  of  Junior  Liens  on  One  to 
Four  Family  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  loan  secured  by  a  first  lien,  the 
other  by  a  second  lien.  The  FDIC  and 
FRB  view  these  two  transactions  as  a 
single  loan  for  purposes  of  determining 
whether  the  loan  secured  by  the  first 
lien  has  been  prudently  underwritten. 
The  loan  secured  by  the  first  lien  could 
be  assigned  to  the  100  percent  risk 
weight  category,  if,  in  the  aggregate,  the 
two  loans  exceed  a  prudent  loan-to- 
value  ratio.  In  such  a  situation,  the  loan 
secured  by  the  first  lien  would  not 
qualify  for  the  50  percent  risk  weight 
(but,  in  all  cases,  the  FDIC  would  assign 
the  loan  secured  by  the  second  lien  to 
the  100  j)ercent  risk  weight  category 
regardless  of  the  aggregate  loan-to-value 
ratio).  This  approach  for  first  liens  is 
intended  to  avoid  possible 
circumvention  of  the  capital 
requirement  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assign 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

Mutual  Funds 

Rather  than  looking  to  a  mutual 
fund's  actual  holdings,  the  banking 
agencies  assign  all  of  a  bank's  holdings 
in  a  mutual  fiind  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
bold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a 


bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  its  future 
holdings  cannot  be  known  in  advance. 

OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a 
particular  time.  In  addition,  OTS 
guidelines  also  |;}ermit  investments  in 
mutual  funds  to  be  allocated  on  a  pro- 
rata basis  in  a  manner  consistent  with 
the  actual  comfyosition  of  the  mutual 
fund. 

FSUC/FDIC-Covered  Assets 

The  federal  banking  agencies 
generally  place  FSUC/FDIC-covered 
assets  (assets  subject  to  guarantee 
arrangements  by  the  FSLIC  or  FDIC)  in 
the  20  percent  risk-weight  category. 
However,  the  banking  agencies  have 
permitted  limited  exceptions  on  a  case- 
by-case  basis  in  several  large  bank 
assistance  transactions. 

The  OTS  places  these  assets  in  the 
zero  percent  risk-weight  category. 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts,  income 
capital  certificates  (ICCs),  and  mutual 
capital  certificates  (MCCs)  do  not  exist 
in  the  banking  industry  and  are  not 
included  in  the  capital  guidelines  of  the 
banking  agencies. 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS  criteria  as  well  as  ICCs 
and  MCCs  as  capital. 

Agricultural  Loan  Loss  Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defer  and  amortize  losses 
incurred  on  agricultural  loans  between 
January  1, 1984,  and  December  31,  1991. 
The  unamortized  portion  of  any  losses 
is  included  as  an  element  of  Tier  2 
capital  under  the  FDIC's  risk-based 
capital  framework.  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983,  and  December  31. 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  other  real  estate  owned  and 
agricultural  personal  property.  Thrifts 
are  not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 
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Appendix  Two 

Summary  of  Differences  in  Reporting 
Standards  Among  Federal  Banking  and 
Thrift  Supervisory  Agencies 

Under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council,  the  three  federal  banking 
agencies  have  developed  uniform 
reporting  standards  which  must  be 
followed  by  insured  commercial  banks 
and  FDIC-supervised  savings  banks  in 
the  preparation  of  the  Reports  of 
Condition  and  Income  (Call  Report). 
The  income  statement,  balance  sheet, 
and  supporting  schedules  presented  in 
the  Call  Report  are  used  by  the  federal 
bank  supervisory  agencies  for  off-site 
monitoring  of  the  capital  adequacy  of 
banks  and  for  other  regulatory, 
supervisory,  surveillance,  analytical, 
insurance  assessment,  and  general 
statistical  purposes.  The  reporting 
standards  set  forth  for  the  Call  Report 
are  based  almost  entirely  on  generally 
accepted  accounting  principles  for 
banks,  and,  as  a  matter  of  policy,  deviate 
only  in  those  instances  where  statutory 
requirements  or  overriding  supervisory 
concerns  have  warranted  a  departure 
from  GAAP.  In  those  areas  where  the 
Call  Report  instructions  depart  from 
GAAP,  the  GAAP  requirements  appear 
to  be  inconsistent  with  the  objectives 
and  standards  for  regulatory  reporting 
that  are  set  forth  in  section  121  of 
FDIOA.  Accordingly,  the  Call  Report 
standards  in  these  areas  are  no  less 
stringent  than,  i.e.,  are  more 
conservative  than,  GAAP.  Thus,  insofar 
as  the  federal  banking  agencies  are 
concerned,  uniform  accounting 
standards  for  regulatory  and  supervisory 
purposes  have  been  established. 

Tne  OTS  has  developed  and 
maintains  its  own  separate  reporting 
scheme  for  the  thrift  institutions  under 
its  supervision.  The  reporting  form  used 
by  savings  institutions,  known  as  the 
Thrift  Financial  Report,  is  based  on 
GAAP  as  applied  by  thrifts,  which 
differs  in  some  respects  from  GAAP  for 
banks. 

Specific  Valuation  Allowances  for,  and 
Charge-offs  of.  Troubled  Real  Estate 
Loans  not  in  Foreclosure 

The  banking  agencies  generally 
consider  real  estate  loans  which  lack 
acceptable  cash  flow  or  other  ready 
sources  of  repayment,  other  than  the 
collateral,  as  "collateral  dependent." 
When  a  real  estate  loan  is  considered  to 
be  collateral  dependent  and  the  fair 
value  of  the  collateral  has  declined 
below  the  book  value  of  the  loan, 
charge-off  or  the  establishment  of  a 
specific  valuation  allowance  is  made  to 
reduce  the  value  of  the  loan  to  the  fair 


value  of  the  collateral.  Fair  value  is 
generally  determined  by  a  current 
appraisal.  The  banking  agencies  believe 
that  this  approach  accurately  reflects  the 
amount  of  recovery  a  financial 
institution  is  likely  to  receive  if  it  is 
forced  to  foreclose  on  the  underlying 
collateral.  This  banking  agency 
approach  is  basically  consister\t  with 
GAAP  as  it  has  been  applied  by  banks. 

Effective  September  30, 1993,  OTS 
revised  its  policy  for  the  valuation  of 
troubled,  collateral-dependent  loans. 
When  it  is  probable,  based  on  current 
information  and  events,  that  a  thrift  will 
be  unable  to  collect  all  amounts  due 
(both  principal  and  interest)  on  a 
troubled,  collateral-dependent  loan, 
OTS  requires  a  specific  valuation 
allowance  against  (or  a  partial  charge-off 
of)  the  loan  for  the  amount  by  which  the 
recorded  investment  in  the  loan 
(generally,  its  book  value)  exceeds  its 
"value,"  as  defined.  The  "value"  is 
either  the  present  value  of  the  expected 
future  cash  flows  on  the  loan 
discounted  at  the  loan's  effective 
interest  rate,  the  loan's  observable 
market  price,  or  the  fair  value  of  the 
collateral.  Previously,  OTS  generally 
required  specific  valuation  allowances 
for  troubled  real  estate  loans  based  on 
the  estimated  net  realizable  value  of  the 
collateral,  an  amount  that  normally 
exceeds  fair  value.  The  revised  OTS 
policy  narrows  this  difference  between 
banks  and  thrifts  and  is  somewhat 
similar  to  the  requirements  of  FASB 
Statement  No.  114  on  loan  impairment, 
which  was  issued  in  May  1993. 
However,  FASB  Statement  No.  114, 
which  will  apply  to  financial  statements 
prepared  in  accordance  with  GAAP  by 
both  banks  and  thrifts,  is  not  required  to 
be  adopted  until  1995. 

Futures  and  Forward  Contracts 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  o/  losses 
on  futures  and  forward  contracts 
whether  or  not  they  are  used  for  hedging 
purposes.  All  changes  in  market  value 
of  futures  and  forward  contracts  are 
reported  in  current  period  inconre.  The 
banking  agencies  adopted  this  reporting 
standard  as  a  supervisory  policy  prior  to 
the  issuance  of  FASB  Statement  No.  80, 
which  permits  hedge  or  deferral 
accounting  under  certain  circumstances. 
Hedge  accounting  in  accordance  with 
FASB  Statement  No.  80  is  permitted  by 
the  banking  agencies  only  for  futures 
and  forward  contracts  used  in  mortgage 
banking  operations. 

OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contracts. 
In  accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 


related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  thrift's  balance  sheet  in  accordance 
with  GAAP. 

Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
arises  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  a 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  first  lien 
one-to-four  family  residential  mortgages 
for  which  the  banking  agencies' 
approach  is  consistent  with  FASB 
Statement  No.  65,  excess  servicing  fee 
income  in  banks  must  be  reported  as 
realized  over  the  Ufe  of  the  transferred 
asset. 

In  contrast,  OTS  allows  the  present 
value  of  the  future  excess  servicing  fee 
to  be  treated  as  an  adjustment  to  the 
sales  price  for  purposes  of  recognizing 
gain  or  loss  on  the  sale.  This  approach 
is  consistent  with  FASB  Statement  No. 
65. 

In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  the  institution's 
defeasance  of  their  liabilities  in 
accordance  with  FASB  Statement  No. 
76.  Defeasance  involves  a  debtor 
irrevocably  placing  risk-free  monetary 
assets  in  a  trust  established  solely  for 
satisfying  the  debt.  In  order  to  qualify 
for  this  treatment,  the  possibility  that 
the  debtor  will  be  required  to  make 
further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  must  be 
remote.  With  defeasance,  the  debt  is 
netted  against  the  assets  placed  in  the 
trust,  a  gain  or  loss  results  in  the  current 
period,  and  both  the  assets  placed  in  the 
trust  and  the  liability  are  removed  from 
the  balance  sheet.  However,  for  Call 
Report  purposes,  banks  must  continue 
to  report  defeased  debt  as  a  liability  and 
the  securities  contributed  to  the  trust 
must  continue  to  be  reported  as  assets. 
No  netting  is  permitted,  nor  is  any 
recognition  of  gains  or  losses  on  the 
transaction  allowed.  The  banking 
agencies  have  not  adopted  FASB 
Statement  No.  76  because  of  uncertainty 
regarding  the  irrevocability  of  trusts 
established  for  defeasance  purposes. 
Furthermore,  defeasance  would  not 
relieve  the  bank  of  its  contractual 
obligation  to  pay  depositors  or  other 
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creditors.  OTS  practice  is  to  follow 
FASB  Statement  No.  76. 

Sales  of  Assets  with  Recourse 

In  accordance  with  FASB  Statement 
No.  77.  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if: 

(1)  The  transferor  surrenders  control 
of  the  future  economic  benefits; 

(2)  The  transferor's  obligation  under 
the  recourse  provisions  can  be 
reasonably  estimated;  and 

(3)  The  transferee  cannot  require 
repurchase  of  the  receivables  except 
pursuant  to  the  recourse  provisions. 

The  practice  of  the  banxing  agencies 
is  generally  to  allow  banks  to  report 
transfers  of  receivables  as  sales  only 
when  the  transferring  institution:  (1) 
Retains  no  risk  of  loss  from  the  assets 
transferred  and  (2)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result, 
virtually  no  transfers  of  assets  with 
recourse  can  be  reported  as  sales. 
However,  this  rule  does  not  apply  to  the 
transfer  of  one-to-four  family  residential 
mortgage  loans  and  agricultural 
mortgage  loans  under  any  one  of  the 
government  programs  (GNMA,  FNMA, 
FHLMC,  and  Farmer  Mac).  Transfers  of 
mortgages  under  these  programs  are 
treated  as  sales  for  Call  Report  purposes, 
provided  the  transfers  would  be 
reported  as  sales  under  GAAP. 
Furthermore,  private  transfers  of  one-to- 
four  family  residential  mortgages  are 
also  reported  as  sales  if  the  transferring 
institution  retains  only  an  insignificant 
risk  of  loss  on  the  assets  transferred. 
However,  under  the  risk-based  capital 
framework,  the  seller's  obligation  under 
any  recourse  provision  resulting  from 
transfers  of  mortgage  loans  under  the 
government  programs  or  in  private 
transfers  that  qualify  as  sales  is  viewed 
as  an  ofT-balance  sheet  exposure  that 
will  be  assigned  a  100  percent  credit 
conversion  factor.  Thus,  for  risk-based 
capital  purposes,  capital  is  generally 
required  to  be  held  for  any  recourse 
obligation  associated  with  such 
transactions. 

OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
OTS  guidelines,  off-balance  sheet 
recourse  obligations  are  converted  at 
100  percent.  This  effectively  negates  the 
sale  treatment  recognized  on  a  GAAP 
basis  for  risk -based  capital  purposes,  but 
not  for  leverage  capital  purposes. 

Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  depository  institution  in  its 
separate  Randal  statements  as  a  result 
of  a  substantive  change  in  control. 


Under  push  down  accounting,  when  a 
depository  institution  is  acquired,  yet 
retains  its  separate  corporate  existence, 
the  assets  and  liabilities  of  the  acquired 
institution  are  restated  to  their  fair 
values  as  of  the  acquisition  date.  These 
values,  including  any  goodwill,  are 
reflected  in  the  separate  financial 
statements  of  the  acquired  institution  as 
well  as  in  any  consolidated  financial 
statements  of  the  institution's  parent. 

The  three  banking  agencies  require 
push  down  accounting  when  there  is  at 
least  a  95  percent  change  in  ownership. 
This  approach  is  generally  consistent 
with  accounting  interpretations  issued 
by  the  staff  of  the  Securities  and 
Exchange  Commission. 

The  OTS  requires  push  down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  "Business 
Combinations,"  negative  goodwill  arises 
when  the  fair  value  of  the  net  assets 
acquired  in  a  purchase  business 
combination  exceeds  the  cost  of  the 
acquisition  and  a  portion  of  this  excess 
remains  after  the  values  otherwise 
assignable  to  the  acquired  noncurrent 
assets  have  been  reduced  to  a  zero 
value. 

The  three  banking  agencies  require 
negative  goodwill  to  be  reported  as  a 
liability  on  the  balance  sheet  and  do  not 
]3ermit  it  to  be  netted  against  goodwill 
that  is  included  as  an  asset.  This 
ensures  that  all  goodwill  assets  are 
deducted  in  regulatory  capital 
calculations  consistent  with  the 
internationally  agreed-upon  Basle 
Capital  Accord. 

'The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

Offsetting  of  Assets  and  Labilities 

FASB  Interpretation  No.  39, 
"Offsetting  of  Amounts  Related  to 
Certain  Contracts"  (FIN  39),  becomes 
effective  in  1994.  FIN  39  interprets  the 
longstanding  accounting  principle  that 
"the  offsetting  of  assets  and  liabilities  in 
the  balance  sheet  is  improper  except 
where  a  right  of  setoff  exists."  Under 
FIN  39,  four  conditions  must  be  met  in 
order  to  demonstrate  that  a  right  of 
setoff  exists.  A  debtor  with  "a  valid 
right  of  setoff  may  offset  the  related 
asset  and  UabiUty  and  report  the  net 
amount"  Although  an  interpretive  issue 
concerning  one  of  the  four  conditions 
remains  to  be  clarified,  the  banking 
agencies  plan  to  allow  banks  to  adopt 
FIN  39  for  Call  Report  purposes  solely 
as  it  relates  to  on-balance  sheet  amounts 
for  conditional  and  exchange  contracts 


(e.g.,  forwards,  interest  rate  swaps,  and 
options).  However,  consistent  with  the 
existing  Call  Report  instructions,  netting 
of  other  assets  and  liabilities  will 
continue  to  not  be  permitted  unless 
specifically  required  by  the  instructions. 

OTS  practice  is  to  follow  GAAP  as  it 
relates  to  offsetting  in  the  balance  sheet. 

Dated  at  Washington.  DC.  this  14th  day  of 
January.  1994. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman. 

Acting  Executive  Secretary . 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintstration 

[DockM  i4o.  93F-0461] 

Novo  Nordisk  Bioindustrlals,  Inc.; 
Filing  of  Food  Additive  Petition 

AOENCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Novo  Nordisk  Bioindustrials,  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  aspartic 
proteinase  enzyme  preparation 
produced  by  pure  culture  fermentation 
of  a  strain  of  Aspergillus  oryzae 
modified  by  recombinant 
deoxyribonucleic  acid  (DNA) 
techniques  to  contain  the  gene  for 
aspartic  proteinase  enzyme  firom 
Rhizomucor  miehei  for  use  in  the 
production  of  cheese. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  22,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  KtD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  IX:  20204.  202-254-9523. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4A4406)  has  been  filed  by 
Novo  Nordisk  Bioindu.strials.  Inc..  33 
Turner  Rd..  P.O.  Box  1907.  Danbury.  CT 
06813-1907.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
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provide  for  the  safe  use  of  aspartic 
proteinase  enzyme  preparation 
produced  by  pure  culture  fermentation 
of  a  strain  of  A.  oryzae  modified  by 
recombinant  DNA  techniques  to  contain 
the  gfene  for  aspartic  proteinase  enzyme 
from  /?.  miehei  for  use  in  the  production 
of  cheese. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  E)ockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  February  22, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identiTied  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioners's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  11. 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  94-1424  Filed  1-19-94;  4:15  pm] 

8ILUNO  COOC  4iaO-01-F 


National  Institutes  of  Health 

Notice  of  Meeting,  National  Arthritis 
and  Musculoskeletal  and  Skin 
Diseases  Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council  to  provide  advice  to 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  on 
February  3  and  4, 1994,  Conference 


Room  6,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  February  3  from  8:30  a.m.  to  9 
a.m.  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  council 
will  be  closed  to  the  public  on  February 
3  from  9  a.m.  to  recess  and  again  on 
February  4  from  8:30  a.m.  to 
adjournment  in  accordance  with 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  piiersonal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Michael  Lockshin.  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Building  31, 
room  4C32,  Bethesda,  Maryland  20892, 
(301) 496-0802. 

A  summary  of  the  meeting  and  roster 
of  the  member  may  be  obtained  from  the 
Extramural  Programs  Office,  NIAMS, 
Building  31,  rm.  4C32,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892, (301)  496-0802. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  January  13, 1994. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
[FR  Doc.  94-1413  Filed  1-19-94.  4:15  pm) 
HLUNO  COOC  414»41-M 


Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  16-17, 1994.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  February  16,  from  8:30 
a.m.  to  12  noon  and  again  on  February 
17,  from  11:30  a.m.  to  1  p.m.. 
Conference  Room  10,  Building  31, 


National  Institutes  of  Health,  Bethesda, 
Maryland,  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  will  be  open  to 
the  public  February  16  from  1  p.m.  to 
2  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10.  Building  31;  Digestive 
Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  31;  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9,  Building  31. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)  (4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Pubic  Law  92^63.  the  meetings 
of  the  subcommittees  and  full  Council 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  February  16,  from  2 
p.m.  to  5  p.m.,  and  on  February  17,  from 
8:30  a.m.  to  10  a.m.:  Diabetes,  Endocrine 
and  Metabolic  Diseases  Subcommittee: 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney,  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  full  Council  meeting 
will  be  closed  on  February  17,  from 
10:30  a.m.  to  11:30  a.m.  These 
deliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Westwood  Building, 
room  657,  Bethesda,  Maryland  20892, 
(301)  594-7527,  at  least  two  weeks  prior 
to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  room  9A19,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urolotjy 
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and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  13, 1994. 

Susan  K.  Feldman, 

Committee  Managprnent  Officer,  NIH. 

(FR  Doc.  94-1414  Filed  1-19-94:  4:15  pml 

8N.UNQ  COOC  4140-01-M 


Notice  of  Meeting  of  ttie  Research 
Priorities  Subcommittee  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Priorities  Subcommittee  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  February  25, 1994.  The 
meeting  will  take  place  from  8  a.m.  to 
10:30  a.m.  in  Conference  Room  7,  C- 
Wing.  Building  31,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  and  will  be  conducted 
as  a  telephone  conference  with  the  use 
of  a  speaker  phone. 

The  meting,  which  will  be  open  to  the 
public  from  8  a.m.  to  10:15  a.m.,  is 
being  held  to  discuss  scientific  advances 
in  the  field  of  speech  and  speech 
disorders  since  the  National  Strategic 
Research  Plan  for  that  area  was 
developed.  Attendance  by  the  public 
will  be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
from  10:15  a.m.  to  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  as  consultants  to 
the  Research  Priorities  Subcommittee. 
This  discussion  could  reveal  personal 
information  concerning  these 
individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Subcommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director.  National  Deafriess 
and  Other  Communication  Disorders 
Advisory  Board,  Building  31,  room 
3C08.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892,  (301)  402- 
1129.  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173.  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 


Dated:  January  13. 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NW. 
[FR  Doc.  94-1416  Filed  1-19-94;  4:15  pm] 

BILUNO  COOI  4140-01-M 


Notice  of  the  Meeting  of  the  National 
Advisory  Eye  Council 

Pursuant  to  Public  Low  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Eye  Council 
(NAEC)  on  February  3, 1994,  in 
Building  3lC,  Conference  Room  8. 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  from  8:30  a.m.  until 
approximately  11  a.m.  on  Thursday, 
February  3, 1994.  Following  opening 
remarks  by  the  Director.  NEI,  there  will 
be  presentations  by  the  staff  of  the 
Institute  and  discussions  concerning 
Institute  programs  and  policies. 
Attendance  by  the  public  at  the  open 
session  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  NAEC  will  be  closed  to  the  public 
from  approximately  11  a.m.  on 
Thursday,  February  3  until  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer.  National  Eye 
Institute,  EPS.  suite  350.  6120  Executive 
Boulevard.  Bethesda.  Maryland  20892. 
(301)  496-5301.  will  provide  a  summary 
of  the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867.  Vision  Research: 
National  Institutes  of  Health) 

Dated:  January  13, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-1412  Filed  1-19-94;  4:15  pm) 
BILUNO  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
NIEHS,  January  31-February  1, 1994  in 
Building  101.  Conference  Room  D250, 
South  Campus.  NIEHS.  Research 
Triangle  Pajrk,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  9  a.m.  to  approximately  12  noon 
on  January  31,  for  the  purpose  of 
presenting  an  overview  of  the 
organization  and  conduct  of  research  in 
the  Laboratory  of  Pulmonary 
Pathobiology.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  of  title  5  U.S. 
Code  and  section  10(d)  of  Public  Law 
92-463.  the  meeting  will  be  closed  to 
the  public  on  January  31  from 
approximately  1  p.m.  to  recess  and  on 
February  1  from  9  a.m.  to  adjournment, 
for  the  evaluation  of  the  programs  of  the 
Laboratory  of  Pulmonary  Pathobiology. 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  in  coordinating 
schedules. 

The  Executive  Secretary.  Dr.  John 
McLachlan.  Scientific  Director.  Division 
of  Intramural  Research.  NIEHS. 
Research  Triangle  Park.  N.C.  27709. 
telephone  (919)  541-3205,  will  furnish 
rosters  of  committee  members  and 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  in  advance  of  the 
meeting. 

Dated:  January  13. 1994. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  94-1415  Filed  1-19-94;  4:15  pm) 
BILUNO  COOE  4140-01-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Ptanning  and 
Deveiopment 

[Docket  Mo.  H-94-1917:  FR-3350-N-67] 

Federal  Property  Suitable  as  Facilities 
ro  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
(kCnON:  Notice. 

summary:  This  Notice  identiTies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
:ontact  Mark  Johnston,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300:  TDD  Number  for  the  hearing- 
jnd  speech-impaired  (202)  708-2565 
[these  telephone  numbers  are  not  toll- 
free),  or  call  the  loll-free  title  V 
nformalion  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
ircordance  with  56  FR  23789  (May  24, 
1091)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
5uifability  for  use  to  assist  the  homeless, 
rhe  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
jnd  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 

;d.d.c.). 

Properties  reviewed  are  listed  in  this 
NJotice  according  to  the  following 
::ategories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
ihree  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
prof)erty  excess  to  the  agency's  needs,  or 
[3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  lo 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number).  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,'if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  wTite  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses;  Corps  of  Engineers: 
Bob  Swieconek,  Headquarters,  Army 
Corps  of  Engineers,  Attn:  CERE-MC, 
room  4224,  20  Massachusetts  Ave.  NW., 
Washington.  DC  20314-1000;  (202)  272- 
1750;  GSA:  Leslie  Carrington,  Federal 


Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW..  Washington.  DC 
20405;  (202)  208-0619;  Dept.  of 
Veterans  Affairs:  Douglas  Shinn, 
Management  Analyst,  Dept.  of  Veterans 
Affairs,  room  414  Lafayette  Btdg.,  811 
Vermont  Ave.  NW.,  Washington,  DC 
20420;  (202)  233-5026;  (These  are  not 
toll-free  numbers). 

Dated:  January  14. 1994. 
facquie  M.  lowing. 

Deputy  Assistant  Secretary/or  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  01/21/94 

Suitable/Available  Properties 

Buildings  tby  State) 
Kansas 

Federal  Office  Building 

1923  Broadway 

Great  Bend  Co:  Barton  KS  67530- 

Landholding  Agency:  GSA 

Property  Number:  S4934000S 

.Status:  Excess 

Comment:  4452  sq.  ft.,  concrete/steel  frame, 
1  story  w/basement.  possible  asbestos, 
most  recent  use — office  building. 

GSA  Number:  7-G-KS-515 

Land  (by  State) 

I*uerto  Rico 

Parcel  A 

Naval  Station,  Roosevelt  Rodds 
Vieques  FR  00765- 
L.andholding  Agency:  GSA 
Property  Number:  549340003 
Status:  Excess 

Comment:  68.11  acres,  potential  limited 
utilities,  most  recent  use — buffer  zone. 
GSA  Number:  2-N-PR-485 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
South  Carolina 

Bldg.  10 

WJBD  Veterans'  Hospital 

Columbia  Co:  Richland  SC  29201- 

Landholding  Agency:  VA 

Property  Number  979340002 

Status:  Underutilized 

Conaments:  Portion  of  a  21.512  sq.  ft.  brick 
3-5tory  building,  located  within  medical 
facility,  needs  repair,  bldg.  has  historical 
significance. 

Land  (by  State) 

Pennsylvania 

Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number:  979340001 
Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 
recent  use — recreation/buffer. 

Puerto  Rico 

Parcel  C 

Naval  Station,  Roosevelt  Roads 
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Vieques  PR  00765- 

Landholding  Agency:  GSA 

Property  Number:  549340004 

Status:  Excess 

Comment:  96.41  acres,  subject  to  water/sewer 

easement,  access  restrictions,  most  recent 

use — buffer  zone. 
GSA  Number:  2-N-PR-486 

Suitable/To  Be  Excessed 


Land  (by  State) 

Minnesota 

Tract  #3 

Lac  Qui  Parle  Flood  Control  Project 
County  Rd.  13 

Watson  Co:  Lac  Qui  Parle  MN  56295- 
Landholding  Agency:  COE 
Property  Number:  319340006 
Status:  Unutilized 

Comment:  Approximately  2.9  acres,  fallow 
land. 

Trace  #34 

Lac  Qui  Parle  Flood  Control  Project 

Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

Landhold  Agency:  COE 

Property  Number:  319340007 

Status:  Unutilized 

Comment:  Approx.  8  acres,  fallow  land. 

|FR  Doc.  94-1452  Filed  1-19-94;  4:15  pmt 

BILLIMQ  COOC  4210-I9-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Inteiior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  March  1994.  This  notice  is  one 
of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  capital  recovery 
and  management  of  project  resources 
and  facilities.  Additional  Bureau  of 
Reclamation  (Reclamation) 
announcement  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  publicity.  These  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  the  sale  of 
surplus  or  interim  irrigation  water  for  a 
term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 


to  observe  any  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Dickerman,  Acting  Chief, 
Contracts  and  Repayment  Division, 
Bureau  of  Reclamation.  1849  C  St.  NW.. 
Washington.  DC  20240;  telephone  202- 
208-3014. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  {96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954. 
April  13,  1987,  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  delivery  of  project  water 
for  authorized  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  resource-related 
contract  negotiations,  published  in  47 
FR  7763,  February  22.  1982,  a  tabulation 
is  provided  below  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  listed  is.  or  is  expected  to  be,  in 
some  state  of  the  contract  negotiation 
process  during  January,  February  or 
March  of  1994.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 


3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedui^s  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessar\'. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

AcronjTn  Definitions  Used  Herein 

(BCP)  Boulder  Cinyon  Project 

(CAP)  Ontral  Arizona  Project 

(CliP)  Central  VUh  I'rojpct 

(CVP)  (A>ntral  Valley  I'roject 

(CRSP)  C'oioradn  River  .Storajje  Projct.t 

(DJ4M(')  Drainage  and  Minor  (k)nstruct ion 

(FK)  Federal  Register 

(IDD)  Irrigation  and  Drainage  District 

(ID)  Irrigation  District 

(M&I)  Municipal  and  Industrial 

(OSiM)  Operation  and  Maintenance 

(I'-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L.)  Public  Law 
(k&B)  Rehabilitaticin  .ind  Bntcrmcnt 
(.SRP.\)  Small  Reclamation  Projects  Act 
(WCU.M  Water  (Conservation  and  Utilizntion 

Act 
(WD)  Water  DisfritI 

Pacific  Northwest  Region:  Bureau  of 
Reclamation.  1150  North  Curtis  Road. 
Boise.  Idaho  83706-1234,  telephone 
208-378-5342. 

1.  Cascade  Reservoir  Water  Users. 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water; 
19.201  acre-feet  of  .stored  water  in 
Cascade  Reservoir. 
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2.  Irrigation,  M&I  and  Miscellaneous 
Water  Users:  Columbia  Basin,  Crooked 
River.  Minidoka,  Ratbdrum  Prairie. 
Rogue  River  Basin,  and  Umatilla 
Projects;  Idaho,  Montana,  Oregon,  and 
Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
For  irrigation  or  M&l  use  to  provide  up 
to  10.000  acre-feet  of  water  annually  for 
terms  up  to  5  years:  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Project.  Oregon:  Water 
service  contracts;  $5  per  acre-foot  or  $50 
minimum  per  annum  for  the  term  of  the 
contract. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Protect,  Oregon:  Water 
service  contracts;  $1.75  per  acre-foot  or 
$50  minimum  per  euinum  for  the  term 
of  the  contract. 

5.  American  Falls  Reservoir  District 
Number  2,  Burgess  Canal  Company, 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company, 
Enterprise  Canal  Company,  Ltd., 
Farmers  Friend  Irrigation  Company, 
Ltd.,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Long  Island 
Irrigation  Company,  Parks  and 
Lewisviile  Irrigation  Company,  Ltd., 
Parson  Ditch  Company,  Peoples  Canal 
ar.d  Irrigation  Company,  Poplar  ID, 
Rlgby  Canal  and  Irrigating  Company. 
Kudy  Irrigation  Canal  Company,  Ltd., 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat  ID, 
Wapinitia  Project.  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repa>Tnent  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

6.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  MAI  water  service  contract; 
2.200  acre- feet  (1.350  gallons  per 
minute)  annually  for  the  term  of  the 
contract. 

7.  Baker  Valley  ID.  Baker  Project, 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13.000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  the  term  of  the  contract. 

8.  Willow  Creek  Water  Users.  Willow 
Creek  Project.  Oregon:  Repayment  or 
water  service  contracts  for  a  total  of  up 
to  3.500  acre-feet  of  storage  space  in 
Willow  Creek  Reservoir. 

9.  Bridgeport  ID,  Chief  Joseph  Dam 
Project.  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

10.  Hermiston  ID.  Umatilla  Project, 
Oregon:  Repayment  contract  for 


reimbursable  cost  of  dam  safety  repairs 
to  Cold  Springs  £)am. 

11.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Dams. 

12.  The  Dalles  ID,  The  Dalles  Project, 
Oregon:  SRPA  loan  repayment  contract; 
proposed  loan  obligation  of 
approximately  $2,000,000. 

13.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
Memorandum  of  Agreement  with  the 
State  of  Idaho  for  the  use  of 
uncontracted  space  in  Cascade  and 
Deadwood  Reservoirs. 

14.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.75  per 
acre-foot  for  the  term  of  the  contract. 

15.  Douglas  County,  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  million. 

16.  Mitigation.  Inc..  Palisades/Ririu 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,980  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(aJof 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990. 

17.  U.S.  Fish  and  Wildlife  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre- feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

18.  City  of  Madras,  Eteschutes  Project, 
Oregon:  Renewal  or  replacement  of 
municipal  water  service  contract  for 
approximately  125  acre-feet  annually 
from  the  project  water  supply. 

19.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Add 
language  to  water  service  contract  to 
provide  for  periodic  reviews,  with 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources. 

20.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Two 
water  se.rvice  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

21.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
s-ifety  repairs  to  Reservoir  "A." 

22.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Wickiup  Dam. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 


Sacramento,  California  95825-1898, 
telephone  916-97&-5030. 

1.  Tuolumne  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP. 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  firom  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users.  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  Rsh  and  wildlife 
purposes  providing  up  to  10,000  acre- 
feet  of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year,  long-term  contracts  for  similar 
service  for  up  to  1,000  acre- feet 
annually. 

Note.  Copies  of  the  standard  forms  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

3.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Friant-Kem  and 
Madera  Canals  or  diverters  from 
Millerton  Reservoir;  most  contracts 
expire  1994-1997,  two  contracts  expire 
later;  water  quantities  in  existing 
contracts  range  from  1.200  to  175,440 
acre- feet.  These  contract  actions  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

4.  Contra  Costa  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies,  including  the 
water  ratesetting  policy,  and  Pub.  L. 
102-575. 

5.  Redwood  Valley  County  WD, 
SRPA,  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Pub.  L.  100-516  or 
prepaying  the  loan  at  a  discounted  rate 
pursuant  to  Pub.  L.  102-575. 

6.  Madera  ID,  Hidden  Division,  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28, 1994. 
This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

7.  Chowchilla  WD,  Buchanan 
Division,  CVP.  California:  Renewal  of 
existing  water  service  contract  for 
24.000  acre-feet  of  water  which  expires 
February  28,  1994.  This  contract  action 
will  be  accomplished  through  interim 
contracts  pursuant  to  Pub.  L.  102-575. 

8.  Truckee  Carson  ID,  Newlands 
Project,  Nevada:  New  repayment 
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contract  for  the  unpaid  construction 
cost  repayment  obligation  from  the 
original  contract  which  was  terminated 
on  August  17. 1983,  by  the  U.S.  District 
Court  in  Nevada. 

9.  San  Luis  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  from  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

10.  Delta  Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contractors  on  the  Delta-Mendota  Canal 
whose  contracts  expire  in  1994-2003; 
water  quantities  in  existing  contracts 
range  from  70  to  50,000  acre- feet.  These 
contract  actions  will  be  accomplished 
through  interim  contracts  pursuant  to 
Pub.  L.  102-575. 

11.  City  of  Redding,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
20O-5272A  to  add  a  point  of  diversion 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  fecilitate  proposed  water 
treatment  plant  for  Buckeye  service 
area.  This  amendment  will  also  conform 
the  contract  to  current  Reclamation 
policies,  including  the  water  ratesetting 
policy,  and  Pub.  L  102-575. 

12.  U.S.  Department  of  Veteran 
Affairs.  CVP.  California:  Long-term 
contract,  for  MAI  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  near  Santa  Nella, 
Cahfomia. 

13.  Century  Ranch  Water  Company, 
Inc.,  CVP,  California:  Long-term 
exchange  contract  for  M&I,  less  than  100 
acre- feet;  Stony  Creek  Watershed  above 
Black  Butte  E)am. 

14.  State  of  CaUfomia,  Department  of 
Forestry,  CVP,  California:  Water  right 
exchan(;e  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

15.  San  Luis  WD,  CVP,  Cahfomia: 
Amendment  to  Contract  No.  14-06- 
20O-7773A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD. 

16.  Romero  WD,  CVP.  California: 
Amendment  to  Contract  No.  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD. 

17.  IDs  and  similar  water  user  entities, 
CVP,  California:  Amendatory  water 
service  contracts;  to  change  the 
definition  of  "year"  to  conform  to  the 
standard  CVP  water  year  of  March  1 
through  the  end  of  February. 

18.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  currant  CVP 


water  rates  and  update  standard 
contract  articles. 

19.  Sierra  Pacific  Power  Company, 
Pyramid  Lake  Tribe.  Washoe  County 
Water  Conservation  District;  Washoe 
and  Truckee-Storage  Projects;  Nevada 
and  California:  Interim  storage  contract, 
authorized  under  Pub.  L.  101-618,  and 
the  provision  of  the  Warren  Act  as 
supplemented  by  the  Reclamation  States 
Emergency  Drought  Act  to  convey  and/ 
or  store  non-proyect  water  in  Stampede 
Reservoir  and  in  Boca  Reservoir. 

20.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project,  Nevada: 
Amend  water  service  Agreement  No. 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

21.  Del  Puerto  WD,  CVP,  California: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use. 

22.  El  Dorado  County  Water  Agency, 
San  Juan  Suburban  WD,  and 
Sacramento  County  Water  Agency,  CVP, 
Cahfomia:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15,000  acre- feet  for  El  Dorado  County 
Water  Agency,  13,000  acre- feet  for  San 
Juan  Suburban  WD,  and  22,000  acre-feet 
for  Sacramento  County  Water  Agency, 
authorized  by  Pub.  L.  101-514. 

23.  Non-Federal  entity,  CVP, 
California:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 
entity  for  the  Folsom  Dam  and  Reservoir 
reoperation. 

24.  Central  Coast  Water  Authority, 
Cachuma  Project,  California:  Long-term 
Warren  Act  contract  for  use  of  Cachuma 
Project  facilities  when  excess  capacity 
exists.  Approximately  13,750  acre-feet 
of  water  per  year  from  the  California 
Stale  Water  Project  will  be  made 
available  under  a  Warren  Act  contract  to 
users  along  the  South  Coast  of 
California. 

25.  Pershing  County  Water 
Conservation  District.  Humboldt  Project, 
Nevada:  Safety  of  Dams  repayment 
contract  for  modification  of  Rye  Patch 
Dam;  reimbursable  obligation  of  the 
District  approximately  $1,050,000. 

26.  Cahfomia  Department  of  Fish  and 
Game,  CVP,  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  fish  hatchery 
purposes. 

27.  Widren  WD,  CVP.  California: 
Amend  water  service  Contract  No.  14- 
06-200-8018  to  include  M&I  use, 
conform  to  Pub.  L.  102-575  and  assign 
water  supply  to  City  of  Tracy. 

28.  Corning  Canal,  Tehama-Colusa 
Canal,  and  Cross  Valley  Canal;  CVP; 
Cahfomia:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Canals,  whose 
contracts  expire  in  1995;  water 
quantities  in  existing  contracts  range 


from  400  to  62,200  acre-feet.  These 
contract  actions  will  be  accomplished 
through  interim  contracts  pursuant  to 
Pub.  L.  102-575. 

29.  Bella  Vista  WD,  CVP,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31,  1994;  wafer  quantity  in 
existing  contract  is  24,000  acre-feet. 
This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

30.  Qear  Creek  Community  Services 
District,  CVP,  California:  Renewal  of 
existing  long-term  water  service  contract 
which  expires  December  31. 1994;  water 
quantity  in  existing  contract  is  15,300 
acre-feet.  This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

31.  Gateway  WD,  CVP.  California: 
Combine  by  assignment  twelve  Delta- 
Mendota  Canal  water  service  contracts 
into  1-entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes. 

32.  U.S.  Fish  and  Wildlife  Service, 
California  Department  of  Fish  and 
Game,  Grassland  WD;  CVP;  California: 
Water  service  contracts  to  provide  Level 
II  water  supplies  for  refuges  within  the 
CVP  pursuant  to  Pub.  L.  102-575; 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  450,000  acre-feet. 

33.  Monterey  County  Water  Resources 
Agency,  Castroville  Irrigation  Water 
Supply  Project.  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

34.  Monterey  Regional  Water 
Pollution  Control  Agency,  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project,  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  sea  water 
intrustion  in  the  ground  water  aquifers. 

35.  San  Juan  Suburtian  WD,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contract  which 
expires  February  28, 1995;  water 
quantity  in  existing  contract  is  11,200 
acre-feet.  This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

36.  Shasta  Dam  Area  Public  Utility 
District,  CVP,  California:  Renewal  of 
existing  temporary  contract  which 
expires  February  28,  1994,  water 
quantity  in  contract  is  2,750  acre-feet. 
This  contract  action  will  be 
accomplished  through  interim  contracts 
pursuant  to  Pub.  L.  102-575. 

37.  State  of  California,  CVP, 
California:  Cost  sharing  agreement  with 
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State  of  California  pursuant  to  CVP 
Improvement  Act  (Pub.  L.  102-575). 
The  cost  sharing  agreement  with  the 
State  will  provide  for  the  general 
principles  and  administration  of  cost 
sharing  for  and  implementation  of 
specific  restoration  actions  identified  in 
Pub.  L.  102-575. 

38.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires  May  14, 
1995;  water  quantity  in  existing  contract 
32.000  acre-feet. 

39.  United  Water  Conservation 
District,  SRPA.  California:  District  can 
prepay  the  loan  at  a  discounted  rate 
pursuant  to  Pub.  L.  102-575. 

40.  San  Juan  Suburban  WD  and  the 
Placer  County  Water  Agency,  CVP, 
California:  Renewal  of  existing  long- 
term  wheeling  contract  allowing  the 
Agency  to  use  CVP  facilities  to  deliver 
its  water  to  the  District  for  use  on 
District  land  within  Placer  County. 

41.  Feather  WE,  CVP.  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31,  1994;  water  quantity  in 
existing  contract  is  20.000.  This  contract 
action  will  be  accomplished  through 
interim  contracts  pursuant  to  Pub.  L. 
102-575. 

Lower  Colorado  Region:  Bureau  of 
Reclamation.  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street).  Boulder  City, 
Nevada  89006-1470.  telephone  702- 
293-8536. 

1.  Agricultural  and  M&I  water  users. 
CAP.  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640.000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28.200 
acre-feet  per  year  of  municipal  effluent 
to  the  City  of  Tucson.  Arizona. 

3.  Milton  and  Jean  Phillips.  Kenneth 
or  Ann  Easterday.  Robert  E.  Harp. 
Cameron  Brothers  Construction  Co.. 
Ogram  Farms.  Bruce  Church.  Inc.. 
Stephen  Sturges.  Sunkist  Growers,  Inc.. 
Clayton  Farms.  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  15.557  acre-feet  total. 

4.  Arizona  State  Land  Department. 
State  of  Arizona.  BCP,  Arizona:  Contract 
for  6.607  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  Statfe-owned  land. 
This  contract  action  reflects  an  increase 
in  a  prior  contract  recommendation  in 
the  amount  of  6.292  acre-feet  per  year. 

5.  Armon  Curtis.  Arlin  Dulin.  Jacy 
Rayner.  Glen  Curtis,  Jamar  Produce 


Corporation,  and  Ansel  T.  Hall.  BCP. 
Arizona:  Water  service  contracts: 
purpose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users.  CAP.  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  Cibola  Valley  IDD.  BCP.  Arizona: 
Cibola  Valley  IDD  is  looking  at  the 
possibility  of  transferring,  leasing, 
selling,  or  banking  its  entitlement  of 
22,560  acre-feet,  for  use  in  Arizona, 
California,  and  Nevada. 

8.  Ft.  Yuma  Indian  Reservation 
(Quechan  Indian  Reservation),  Yuma 
Project.  Arizona  and  California:  Surplus 
water  contract  to  receive  Colorado  River 
water  in  the  states  of  Arizona  and 
California.  The  contract  may  include 
surplus  and  unused  apportionment 
entitlements  (51.616  acre-feet  or  7.743 
acres,  whichever  is  less)  and  wheeling 
arrangements  with  Bard  ID. 

9.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project.  California:  Contract 
providing  forO&M  of  the  project' well 
field. 

10.  Lower  Colorado  Water  Supply 
Project.  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10.000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
Ail-American  Canal  from  a  well  field  to 
be  constructed  adjacent  to  the  cjinal. 

11.  County  of  San  Bernardino.  San 
Sevaine  Creek  Water  Project.  SRPA. 
California:  Project  and  loan  repayment 
contracts  are  under  reformulation. 

12.  Tohono  O'odham  Nation.  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

13.  Bullhead  City.  Consolidated  Water 
Co.,  Lake  Havasu  City,  Havasu  Water 
Co..  Quartzsite.  McAllister  Subdivision. 
City  of  Parker.  Marble  Canyon,  and 
Arizona  State  Land  Department,  BCP. 
Arizona:  Contracts  for  additional  M&I 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

14.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  National 


Park  Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25,  1930). 

15.  Imperial  ID  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  All-American 
Canal  seepage  water  in  accordance  with 
Title  II  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  January  25, 
1988. 

16.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California.  BCP,  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  Coachella  Branch  of  the  All- 
American  Canal  in  accordance  with 
Title  II  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  January  25, 
1988. 

17.  Elsinore  Valley  Municipal  WD. 
Temescal  Valley  Project,  SRPA*-^ 
California:  Repayment  contradt  for  a 
$22.3  million  loan.  \ 

18.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

19.  Miscellaneous  present  perfected 
rights  entitlement  holders.  BCP.  Arizona 
and  California:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  present 
perfected  rights  holders  are  listed  in  the 
Arizona  v.  California  settlement. 

20.  Federal  EJstablishment  present 
perfected  rights  entitlement  holders: 
Individual  contracts  for  administration 
of  Colorado  River  water  entitlements  of 
the  Colorado  River.  Fort  Mojave, 
Quechan,  Chemehuevi.  and  Cocopah 
Indian  Tribes. 

21.  Yuma  County  Water  Users' 
Association,  Yuma  Project,  Arizona: 
Contract  to  enable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 

22.  City  of  Yuma,  BCP,  Arizona: 
Amendment  to  Contract  No.  14-067-W- 
106  for  additional  points  of  diversion. 

23.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  California,  BCP. 
California:  Temporary  contract  to  store 
approximately  200,000  acre-feet  of 
water  that  is  ex[>ected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
fallowing  and  a  modified  irrigation  plan 
for  alfalfa. 

24.  Crystal  Beach  Water  Conservation 
District.  BCP,  Arizona:  Contract  for 
delivery  of  132  acre- feet  per  year  of 
Colorado  River  water  for  domestic  use. 
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as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

25.  Robert  B.  Grifnth  Water  Project, 
BCP,  Nevada:  Revision  of  water  delivery 
contract  to  amend  points  of  diversion. 

26.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Assignment  or  transfer  of 
14.500  acre- feet  of  Basic  Management, 
Inc's  wrater  entitlement  to  the  Southern 
Nevada  Water  Authority  as  a  result  of 
Basic  Management,  Inc.'s  water 
conservation  efforts. 

27.  Santa  Ana  Watershed  Project 
Authority,  SRPA,  California:  Chino 
Basin  Desalination  Program, 
environmental  cleanup  to  remove  salt 
from  ground  water,  S49  million  project. 

28.  Gila  River  Farms.  SRPA.  Arizona: 
Amendatory  contract  to  reschedule 
payments  due  in  1991.  1992, 1993  and 
subsequent  years  in  line  with  payment 
rjjpacity. 

29.  Bureau  of  Land  Management,  BCP. 
Arizona:  Contract  for  1,176  acre-feet  per 
year,  for  agricultural  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher  priority  Arizona  entitlement 
holders. 

30.  Curtis  Family  Trust  el  al  ,  BCP, 
Arizona:  Contract  for  2.100  acre- feet  per 
year  of  Colorado  River  water  for 
agricultural  water. 

31.  Town  of  Payson,  CAP,  Arizona: 
Assignment  of  Payson's  CAP  water 
entitlement  of  4,995  acre- feet  per  year  to 
the  city  of  Scottsdale. 

32.  Beattie  Farms  SW.  BCP,  Arizona: 
Contract  for  1,890  acre- feet  per  year  of 
unused  Arizona  entitlement  for 
agricultural  use. 

33.  Section  10  Backwater.  BCP. 
Arizona:  Contract  for  250  acre- feet  per 
year  of  unused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  supply  can  be  obtained. 

34.  Central  Arizona  Water 
Conservation  District,  CAP.  Arizcna: 
Amendment  of  the  contract  between  the 
United  States  and  Central  Arizona 
Water  Conservation  District  for  the 
delivery  of  water  and  repayment  of  costs 
of  the  C-AP  (Ma.ster  Repayment  Contract) 
to  increase  the  repayment  ceiling  set 
forth  in  subarticle  9.3(e)  from  $2.0 
billion  to  $2.3  billion. 

35.  Mohave  County.  BCP,  Arizona: 
Assignment,  transfer,  or  reallofation  of 
18,500  acre-feet  of  water  from  the  City 
of  Kingman  to  a  new  water  authority 
being  formed  to  serve  Mohave  County. 

36.  Yuma  Mesa  Irrigation  and 
Drainage  District,  Gila  Project,  Arizona: 
Amendment  to  provide  for  increase  in 
domestic  water  allocation  (from  10.000 
to  20,000  acre-feet)  within  its  overall 
use  in  the  district. 

Upper  Colorado  Fegion:  Bureau  of 
Reclamation.  P.O.  Box  11568,  (125 


South  Stale  Street).  Salt  Lake  Gty.  Utah 
84147.  telephone  801-524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users.  Utah, 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  10  years;  long-term 
contracts  for  similar  service  for  up  to 
1,000  acre- feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks.  Lodge  No.  1747. 
Farmington.  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre  feet  per  year  for  municipal  use. 

2.  Soutnem  Ute  Indian  Trioe.  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre- feet  per  year  for 
M&I  use  and  2.600  acre- feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre- feet  |>er  year  for  irrigation 
use  in  Colorado;  900  acre  feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7,600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Proj*»ct.  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico;  Amend 
contract  pursuant  to  Pub.  L.  56-550  to 
relieve  the  district  of  the  requirement  to 
make  annual  payments  until  the 
Secretary  of  the  Interior  determines  that 
further  payments  are  feasible;  the 
current  obligation  ext:»eris  $2  million. 

7.  San  )uan  Pueblo,  San  luan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  2,000  acre- feet  of 
proje«i  water  for  irrigation  purposes. 

8.  City  of  El  Paso,  Rio  Grande  Project, 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  City  to  3.000 
acres;  extend  terms  of  water  rights 
assignments;  and  allow  8S.<:ignments 
outside  Gty  limits  under  authority  of 
the  Public  Service  Board. 

9.  Mancos  Water  Conservancy 
District,  Mancos  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 


developing  hydropower  on  the  Mancos 
Project. 

10.  The  National  Park  Service,  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740,000  acre- feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  Ndlional  Monument. 

11.  Upper  Gunnison  River  Water 
Conservancy  District.  Wayne  N. 
A.spinall  Unit.  CRSP.  Colorado:  Water 
service  contract  for  500  acre-feet  for  1- 
year  for  municipal  and  domestic  use. 

12.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit.  CRSP.  Colorado; 
Suf>stitute  supply  plan  fur  the 
administration  of  the  Gunnison  River. 

13.  Collbran  Conservancy  Di.";trict. 
Collbran  Project.  Colorado:  Amendatory 
contract  defining  priority  of  use  of 
project  water. 

14.  U.S.  Fish  and  Wildlife  Service. 
North  Fork  Wafer  Con.'iervant y  District, 
Paonia  Project,  Colorado:  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
watCT  available  for  releases  will  come 
from  reserx-e  capacity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1.800  acre-feet  annually; 
contract  will  define  the  terms  and 
conditions  as.sodated  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
district,  closed  Basin  Division,  San  Luis 
Valley  Proje«:t.  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contrad  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

16.  Uncompahgre  Valley  Water  Users 
Association.  I  ipper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  Distriil, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Keser\  oir  and  the  Way  ne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

17.  Central  Utah  Water  Conservancy 
District.  Provo  River  Water  Users 
Association,  CUP.  Utah:  O^HJrati.ng 
agreement  for  the  Jordanel'e  Reservoir 
and  the  Deer  Creek  Reservoir  pursuant 
to  Section  209  of  Pub.  L.  102-575. 

18.  Emery  Water  Conservancy 
Di.strict.  Emery  County  Projet  t.  Utah; 
Repayment  contract  for  installation  of 
early  warning  system  for  Joe's  Valley 
Dam  pursuant  to  safety  of  dams 
legislation. 

Great  Plains  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900,  Federal 
Building.  316  North  26th  Street. 


•^- 
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Billings.  Montana  59107-6900. 
telephone  406-657-6413. 

1.  Individual  irrigators.  M&I,  and 
miscellaneous  water  users;  Montana, 
Wyoming.  North  Dakota.  South  Dakota. 
Colorado.  Kansas.  Nebraska.  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
service  contracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproject  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10.000  acre-feet  of  water  annually  for 
terms  up  to  5-years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  annually. 

2.  Fort  Shaw  ID.  Sun  River  Project, 
Montana:  R&B  loan  repayment  contract; 
up  to  Si. 5  million. 

3.  Green  Mountain  Reservoir. 
Colorado-Big  Thompson  Project. 
Colorado:  Water  service  contracts  for 
irrigation,  municipal,  and  industrial 
purposes;  contract  negotiations  for  sale 
of  water  from  the  marketable  yield  to 
water  users  within  the  Colorado  River 
Basin  of  Western  Colorado. 

4.  Ruedi  Reservoir.  Fr>ingpan- 
Arkansas  Project,  Colorado:  Repayment 
contracts;  second  round  contract 
negotiations  for  municipal,  domestic, 
and  industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit.  P-SMBP.  Kansas:  In  accordance 
with  Section  901  of  Pub.  L.  102-575, 
106  Stat.  4600,  terminate  the  Cedar  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District's  portion 
of  the  reser\'oir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repa>'ment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID.  Glendo  Unit,  P- 
SMBP.  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

8.  East  Bench  ID,  East  Bench  Unit,  P- 
SMBP,  Montana:  D&MC  contract  for 
$300,000  for  minor  construction  work 
for  up  to  a  10-year  period. 

9.  Foss  Reservoir  Master  Conservancy 
District.  Washita  Basin  Project, 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

10.  Arbuckle  Master  Conservancy 
District.  Arbuckle  Project.  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 

11.  Chinook  Water  Users  Association. 
Milk  River  Project.  Montana:  SRPA 


contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

12.  Midvale  ID.  Riverton  Unit.  P- 
SMBP,  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

13.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Contingent  upon 
passage  of  authorizing  legislation, 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

14.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project. 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Pub.  L. 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

15.  Lakeview  ID,  Shoshone  Project, 
Wyoming:  New  long-term  water  service 
contract  for  up  to  3,200  acre-feet  of  firm 
water  supply  annually  and  up  to  11.800 
acre- feet  of  interim  water  from  Buffalo 
Bill  Reservoir. 

16.  Hidalgo  County  ID  No.  6.  Texas: 
SRPA  contract  for  a  20-year  loan  for  up 
to  $5,712,900  to  rehabilitate  the 
District's  irrigation  facilities. 

17.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit.  P-SMBP.  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

18.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

19.  City  of  Estes  Park.  Colorado-Big 
Thompson  Project,  Colorado: 
Modification  of  water  service  contract  to 
change  point  of  diversion  and  other 
administrative  revisions. 

20.  Belle  Fourche  ID.  Belle  Fourche 
Unit,  P-SMBP.  South  Dakota: 
Amendment  to  D&MC  contract  to 
extend  work  through  1995  and  provide 
an  additional  $1  million  to  complete  the 
work. 

21.  North  Platte  Project  and  Glendo 
Unit.  P-SMBP.  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
the  safety  of  dams  program  for  the 
modification  of  Pathfinder.  Guernsey, 
and  Glendo  Dams. 

22.  State  of  Colorado.  Armel  Unit,  P- 
SMBP.  Colorado:  Repayment  contract 
under  the  safety  of  dams  program  for  the 
modification  of  Bonny  Dam. 

23.  Ainsworth  ID,  Almena  ID. 
Bostwick  ID.  Frenchman-Cambridge  ID. 
Frenchman  Valley  ID,  Kansas-Bostwick 
ID,  Kirwin  ID,  Loup  Basin  Reclamation 
District.  Webster  ID;  P-SMBP.  Kansas 
and  Nebraska:  Renegotiation  of  existing 


water  service  and  repayment  contracts 
for  irrigation  water  supplies. 

24.  Mountain  Park  Master 
Conservancy  District.  Mountain  Park 
Project.  Oklahoma:  In  accordance  with 
Section  3102  of  Pub.  L.  102-575. 106 
Stat.  4600.  amend  the  District's  contract 
to  reflect  a  discounted  prepayment  of 
the  City  of  Frederick's  obligation  for  the 
reimbursable  costs  of  its  M&I  water 
supply. 

25.  Northern  Cheyenne  Indian 
Reservation,  Montana:  In  accordance 
with  Section  9  of  the  Northern 
Cheyenne  Reserved  Water  Rights 
Settlement  Act  of  1992,  the  U.S.  and  the 
Northern  Cheyenne  Indian  Tribe  are 
proposing  to  contract  for  30,000  acre- 
feet  per  year  of  stored  water  from 
Bighorn  Reservoir.  Yellowtail  Unit, 
Lower  Bighorn  Division.  P-SMBP.  in 
Montana.  The  Tribe  will  pay  the  U.S. 
both  capital  and  O&M  costs  associated 
with  each  acre-foot  of  water  the  Tribe 
sells  from  the  storage  for  M&I  purposes. 

26.  Canadian  River  Municipal  Water 
Authority.  Canadian  River  Project. 
Texas:  Contract  for  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  costs  are 
to  be  used  for  the  design  and 
construction  management  of  the  project 
facilities. 

27.  Mid-Dakota  Rural  Water  Systems, 
Inc..  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992.  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System.  Inc..  a  non-profit  corporation 
for  the  planning  and  construction  of  a 
rural  water  supply  system. 

Dated:  January  14. 1994. 
Stephen  V.  Magnussen, 
Acting  Commissioner. 
IFR  Doc.  94-1485  Filed  1-20-94;  4:13  pm) 

BILUMQ  CODE  4310-M-4I 


Coachella  Canal  Lining  Proiect, 
Riverside  and  Imperial  Counties, 
California 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  public  hearing  for  the 

draft  environmental  impact  statement/ 

drzh  environmental  impact  report:  INT 

DES-94-03. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  section 
21002  of  the  California  Environmental 
Quality  Act.  Reclamation  and  the 
Coachella  Valley  Water  District  have 
issued  a  joint  draft  environmental 
impact  statementydraft  environmental 
impact  report  (DEIS/DEIR)  on  a 
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proposed  canal  lining  project.  The 
document  evaluates  alternatives  to  line 
33  miles  of  earthen  portions  of  the 
Coachella  Canal  to  conserve  water. 
Public  hearings  on  the  DEIS/DEIR  have 
been  scheduled  to  solicit  public 
comment  on  the  contents  of  the 
environmental  document. 
DATES:  The  public  hearing  will  be  held 
March  10, 1994,  6:30  p.m.,  at  the 
Coachella  Valley  Water  District 
Operations  Auditorium,  Highway  111 
and  Avenue  52,  Coachella,  Califomiar 
ADDRESSES:  Single  copies  of  the  DEIS/ 
DEIR  may  be  obtained  on  request  to  the 
regional  director  at  the  address  below. 

•  Regional  Director.  Bureau  of 
Reclamation.  Lower  Colorado  Region, 
PO  Box  61470.  Attention;  LC-150. 
Boulder  City  NV  89006-1470; 
telephone:  (702)  293-6560. 

Copies  of  the  DEIS/DEIR  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation,  Technical 
Liaison  Division,  U.S.  Department  of  the 
Interior,  1849  C  Street,  NW.. 
Washington  DC  20240;  telephone:  (202) 
208-4054. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67.  Room  167. 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  236- 
6963. 

•  Bureau  of  Reclamation,  Yuma 
Projects  Office,  7301  Calle  Agua  Salada. 
Yuma  AZ  85366;  telephone:  (602)  343- 
8100. 

•  Metropolitan  Water  District  of 
Southern  California,  1111  Sunset 
Boulevard,  Los  Angeles  CA  90012; 
telephone:  (213)  250-6518. 

•  Coachella  Valley  Water  District, 
comer  of  Highway  111  and  Avenue  52, 
Coachella  CA  92236;  telephone:  (618) 
398-2651. 

Libraries 

California: 

Coachella  Public  Library 

El  Centre  Public  Library 

Imperial  Public  Library 

Indio  Public  Library 

San  Diego  Public  Library 

Brawley  Public  Library 

Los  Angeles  Public  Library  (Main) 
Arizona: 

Yuma  Public  Library 
FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Environmental  Officer,  Bureau 
of  Reclamation,  Lower  Colorado  Region, 
PO  Box  61470.  Attention:  LC-150. 
Boulder  City  NV  89006-1470; 
telephone:  (702)  293-8560,  or  Mr. 
Dennis  Mahr.  Director  of  Resources, 
Coachella  Valley  Water  District,  PO  Box 
1058,  Coachella  CA  92236;  telephone: 
(619) 398-2651. 


SUPPLEMENTARY  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearing 
should  contact  Reclamation's  Lower 
Colorado  Regional  Office  at  the  above 
address  or  telephone  number  to 
announce  their  intention  to  participate. 
It  is  requested  that  such  contacts  be 
made  no  later  than  1  week  prior  to  the 
date  of  the  hearing. 

Oral  comments  at  the  hearing  will  be 
limited  to  5  minutes.  The  hearing  officer 
may  allow  any  speaker  to  provide 
additional  oral  comment  after  all 
persons  wishing  to  comment  have  been 
heard.  Whenever  possible,  speakers  will 
be  scheduled  accordingly  to  the  time 
preference  mentioned  in  their  letter  or 
telephone  requests.  Speakers  not 
present  when  called  will  lose  their 
privilege  in  the  schedule  order,  and  will 
be  recalled  at  the  end  of  the  scheduled 
speakers. 

Written  comments  from  those  unable 
to  attend  or  those  who  wish  to 
supplement  their  oral  presentations  at 
the  hearing  should  be  received  by 
Reclamation's  Lower  Colorado  Regional 
Office  at  the  above  address  by  March  15, 
1994. 

Dated:  January  14, 1994. 
Terry  P.  Lynott, 

Arling  Deputy  Commissioner. 

IFR  Doc.  94-1456  Filed  1-19-94;  4:15  pm| 

BtlUMO  CODE  4310-M-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  OS  amended  (16  use.  1531,  et 
seq): 

PRT-784631 

Applicant:  John  L'hem,  Tijunga,  CA  91042. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  captive-bom  Galapagos  tortoise 
[Geochelone  elephantopus)  from 
Herpetological  Breeding  Research,  St. 
Lucie.  Florida,  for  breeding  to  enhance 
the  propagation  and  survival  of  the 
species. 
PRT-702631 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
Regional  Director,  Region  1,  Portland,  OR. 

The  applicant  requests  amendment  to 
their  current  permit  to  include  take 
activifies  for:  bonytail  chub  [Gila 
elegans).  Virgin  River  chub  [Gila 
robusta  semidnuda),  razorback  sucker 
{Xyrauchen  texanus),  Colorado 


squawfish  [Ptychocbeilus  lucius),  and 
woundfin  [Plagopterus  argent isstm us] 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  or 
survival,  as  prescribed  by  service 
recovery  documents. 
PRT-7861Z3 

Applicant:  San  Diego  Zoological  Socirt> .  .'ir.ii 
Diego,  California. 

The  applicant  requests  a  permit  to 
import  hair  samples  obtained  in  a  non- 
invasive manner  from  captive-held  nriH 
captive-born  giant  panda  [Aihiropoda 
melanoleucn)  from  nine  zoos.'hreeding 
facilities  in  China  for  the  purposes  of 
scientific  researt :h  to  enhance  the 
propagation  and  survival  of  the  spec  its. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  tbe 
requin^ments  nftbe  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  sui  h  documents  to  the 
following  office  within  30  days  of  the     • 
date  of  publication  of  this  notice;  US 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c).  Arlington. 
Vir>>inia  22203.  Phone:  (703/358-2104): 
FAX;  (703/3.'-)8-2281). 

Emergency  Exemption;  Issuance 

On  December  17.  1993.  the  U.S.  Fish 
and  Wildlife  Service  (Service)  issued  a 
permit  (PRT-785541)  to  The  Raptor 
Center,  University  of  Minnesota,  to 
import  one  wild-caught  jjeregrine  fak  on 
[Faico  pervgrinns)  from  St.  Kitts  and 
Nevis.  The  30-day  public  comment 
period  required  by  section  10(c)  of  the 
Endangered  Species  Act  was  waived. 
The  Service  determined  that  an 
emergency  affecting  the  health  and  life 
of  the  falcon  existed  and  that  no 
reasonable  alternative  was  available  to 
the  applicant.  The  falcon  needed 
immediate  medical  attention  due  to 
injuries  received  in  the  wild  before  the 
30-day  comment  period  elapsed. 

On  January  13,  1994,  the  U.S.  Fish 
and  Wildlife  .Service  (Service)  issued  a 
permit  (PRT-786167)  to  The  Raptor 
Center,  University  of  Minnesota,  to 
import  one  wild-caught  harpy  eagle 
{Ilarpia  harpy-ja]  from  Venezuela.  The 
30-day  public  comment  period  required 
by  section  10(c)  of  the  Endangered 
Species  Act  was  waived.  The  Service 
determined  that  an  emergency  affecting 
the  health  and  life  of  the  harpy  eagle 
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existed  and  that  no  reasonable 
alternative  was  available  to  the 
applicant.  The  harpy  eagle  needed 
immediate  medical  attention  due  to 
injuries  received  in  the  wild  before  the 
30-day  comment  period  elapsed. 

Dated:  January  14, 1994. 
Susan  Jacobsen, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
jFR  Doc.  94-1469  Filed  1-19-94;  4:15  pm) 
BiLUNQ  COOe  43iO-S$-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
Latwr  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy 

agency:  OfTice  of  the  Secretary. 
action:  Notice  of  closed  meetings. 

SUMMARY:  The  meetings  will  include  a 

review  and  discussion  of  current  issues 

which  influence  U.S.  trade  policy. 

Pursuant  to  section  2155(0(2)  of  title  19 

of  the  United  States  Code,  I  have 

determined  that  these  meetings  will  be 

concerned  with  matters  the  disclosure 

of  which  would  seriously  compromise 

the  Government's  negotiating  objectives 

or  bargaining  positions.  Accordingly, 

these  meetings  will  be  closed  to  the 

public. 

DATES:  The  period  of  January  19, 1994 

to  December  31, 1994. 

ADDRESSES:  All  meetings  will  be  held  at 

the  U.S.  Department  of  Labor,  200 

Constitution  Avenue.  NW.,  Washington, 

DC  20210,  unless  an  alternate  site  is 

necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Femand  Lavallee,  Director,  Trade 

Advisory  Group.  Phone:  (202)  219- 

4752. 

Signed  at  Washington,  DC  this  12th  day  of 
January  1994. 
Andrew  |.  Samet, 

Acting  Deputy  Under  Secretary.  International 
Affairs. 

IFR  Doc.  94-1411  Filed  1-19-94;  4:15  pm) 

BILUNO  COOE  4S10-2S-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  the  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  part  5. 
The  wage  rates  and  fringe  benefits, 
notice  of  which  is  published  herein,  and 
which  are  contained  in  the  Government 
Printing  Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 


Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contr.)ctors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  room  S-3014. 
Washington,  tX:  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY930003  (Feb.  19. 1993) 
West  Virginia 

WV'930002  (Feb.  19. 1993) 

WV930003  (Feb.  19. 1993) 

Volume  II 

Illinois 

IL930019  (Feb.  19, 1993) 
Louisiana 

LA930001  (Feb.  19, 1993) 

LA930005  (Feb.  19. 1993) 

LA930OO9  (Feb.  19, 1993) 

LA930014  (Feb.  19, 1993) 

LA930018  (Aug.  06. 1993) 

Volume  III 

South  Dakota 
SD930002  (Feb.  19. 1993) 
SD930005  (Feb.  19, 1993) 
SD930006  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
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Office,  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscxiptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  14th  day  of 
January  1994. 

Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 
|FR  Doc  94-1374  Filed  1-19-94;  4:15  pm| 
BILUNC  COOE  4S1»-a7-M 


Employment  and  Training 
Administration 

[TA-W-29, 151 J 

Brown  Shoe  CoiPagoda  Trading  Co., 
St  Louis,  MO;  Negative  Determination 
Regarding  Application  for 
Reifonsideration 

By  an  application  dated  from  January 
2,  1994,  counsel  for  the  former  workers 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance  (TAA). 
The  denial  notice  was  signed  on 
December  8. 1993  and  was  published  in 
the  Federal  Register  on  December  28. 
1993  (58  PR  68669). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Counsel  for  the  petitioners  states 
since  the  workers  of  Brown  Group,  Inc., 


and  its  subdivisions  were  adversely 
impacted  by  foreign  imports  (TA-W- 
27,750)  the  only  issue  remaining  as  to 
whether  their  capacity  as  sales 
representatives  constitutes  a  sufficient 
reason  to  deny  their  eligibility  to  apply 
for  benefits  under  the  worker 
adjustment  assistance  program. 

The  headquarters,  aaministralive  and 
sales  support  workers  of  the  Brown 
Shoe  Company  in  Clayton,  Missouri 
were  certified  for  TAA  under  TA-W- 
27,570  because  of  an  increased 
corporate  reliance  on  imports.  These 
support  workers  experienced  a 
reduction  in  demand  for  their  ser\'ices 
from  ten  Brown  Shoe  Company 
production  facilities  which  were 
adversely  affected  by  increased  imports 
and  whose  workers  were  certified 
eligible  to  apply  for  TAA. 

Unlike  the  headquarters  group,  the 
Pagoda  Trading  Company  is  not  an 
appropriate  subdivision  of  the  Brown 
Shoe  Company  whose  support  workers 
were  certified  because  of  an  increased 
corporate  reliance  on  imports. 

The  findings  show  that  the  Pagoda 
Trading  Company  does  not  produce  an 
article  nor  was  it  integrated  with  the 
production  facilities.  Imports  by  an 
importing  subdivision  which  does  not 
produce  an  article  would  not  provide  a 
basis  for  a  worker  group  certification. 
Such  imports  would  have  a  positive 
employment  effect  rather  than  a 
negative  one.  All  three  of  the  petitioners 
were  separated  from  employment  by  the 
Pagoda  Trading  Company. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  11th  day  of 
January  1994. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislative  fr 
Actuarial  Service,  Unemployment  Insurance 
Service. 

|FR  Doc.  94-1494  Filed  1-19-94;  4:15  pm| 
BtUJNQ  COOf  4910-30-M 

Appendix 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  bt^iow. 
not  later  than  January  31, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  31, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  3rd  day  of 
January  1994. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  AdjusUr.ent 
Assistance, 

i 


Petit)oner  (Union/worlcers/fimr)) 

Location 

Date  re- 
ceived 

Date  01  pe- 
tition 

Petition 
No. 

Artictes  produced 

Gilligan  and  OValley  (WWs) 

Latta.  SC „.... 

Fond  Du  Lac.  Wl .... 

New  Yorti,  NY  

Westbfooh.  ME  

Fogelsville,  PA  

Oklahoma  City,  OK 
Hammonton,  NJ 

01/03/94 
01/03«4 
01/03/94 
01/03«4 
01/03/94 
01/03/94 
01/03/^ 

12/22/93 
12/1&'93 
12/18-93 
12/16/93 
12/21/93 
12/17/93 
12/15/93 

29,368 
29,369 
29,370 
29.371 
29,372 
29.373 
29,374 

Lad«s'  sleepwear  &  Robes 
Auto  Parts. 

Wells  Manufactunng  Corp  (UAW)  

Uptown  Clothes,  Inc  (Wkrs)  

Sebago,  Inc  (Wkrs) 

Stvi^^    1  psfhpr  A  CAfTvas 

Hiit*)ell-Bell,  Inc  (IBEW) 

HRT  (Co)  _ 

G.T.  Fashions,  Inc  (ILGWLO 

Weatherproof  EiectncaJ  Covers 
Computer  Disk. 
Women's  Coats. 
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PetJtKxier  (Union/v»ort<ers/fifm) 

Location 

Date  re- 
ceived 

Dade  o(  pe- 
tition 

Petition 
No. 

Articles  produced 

General  Instrumental  (WKrs)  ~ 

Pnrnr»  5>hoe  Com  (Cd\          

Hicksville.  NY 

Rochestef.  NH  

HoHand.  Ml 

Dunr^nnon.  PA 

Lafayette.  TN  

Fort  Lee.  NJ  

0MO3m 
01/03/94 
01/03/94 
01/03«"94 

01/03/94 
01/03m 

12/11/93 
12/22/93 
12/22«3 
12/23/93 

12/14/93 
01/03«4 

29.375 
29.376 
29.377 
29.378 

29.379 
29,380 

SUtcon  Wafers. 
Leather  Shoes  &  Boots. 

Donnelly  Corp.  Coated  Products  (Wkrs) 
Duncanrwn  Dress  Co  (Wkrs)  

Carter  Automotive  Co  (Wkrs)  

Kurrxjn  Mathematex  (Co)  — 

Thin  Film  Cofx*jct!ve  Coatings. 
La(Ses'  &  Chikken's  Robes  &  House 

Coats. 
Fuel  Pumps,  By-Pass  Vahres. 
Woiteheet  Programs. 

IFR  Doc.  94-1497  Filed  1-19-94:  4:15  pm) 
BILLING  CODE  4510~W-M 

[TA-W-29.033  and  TA-W-29.034] 

Negative  Determination  Regarding 
Application  for  Reconsideration 

In  the  matter  of  ITT  Rayonier.  Grays  HaAor 
Pulp  and  Lignin  Products  Division,  Hoquiam, 
WA  (TA-W-29,033)  and  Grays  Harbor  Paper 
Company,  Hoquiam,  WA  rrA-W-29.034) 

By  an  application  dated  November  30, 
1993,  the  Association  of  Western  Pulp 
and  Paper  Worlters  Union  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  September  29,  1993  and  published  in 
the  Federal  Register  on  December  3, 
1993  (58  FR  64007). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  investigation  findings  show  that 
ITT  Rayonier's  Gray  Harbor  Pulp  and 
Lignin  Products  plant  (pulp  plant)  and 
the  Grays  Harbor  Paper  Company  (paper 
plant)  closed  in  January.  1993.  Workers 
at  both  facilities  were  denied  eligibility 
to  apply  for  TAA  on  March  3.  1993 
under  TA-W-28.040  and  TA-W- 
28.041. 

Investigations  were  instituted  on 
September  13, 1993  for  the  instant 
petitions  TA-W-29,033  and  TA-W- 
29.034.  However,  the  findings  show  that 
no  production  or  employment  occurred 
in  the  interval  between  January  1993 
and  September  1993. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Worker  Croup 


Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  by  a  survey  of  the  subject 
firm's  customers.  The  Department's 
survey,  which  accounted  for  nearly  all 
of  the  1992  sales  decline  for  the  paper 
plant,  shows  that  Grays  Harbor  Paper 
customers  did  not  import  while 
decreasing  their  purchases  from  Grays 
Harbor  Paper. 

The  union  submitted  information 
showing  that  the  paper  produced  at 
Hoquiam  Calls  into  at  least  three  grades 
for  which  U.S.  imports  from  selected 
countries  increased  in  1992  compared  to 
1991.  The  import  data  submitted  by  the 
union  was  included  in  the  Department's 
table  for  paper  and  paperboard  mill 
products.  However,  the  Department's 
denial  was  based  on  the  fact  that  the 
"contributed  importantly"  test  was  not 
met  as  shown  above. 

Further,  the  dominant  cause  for  the 
closure  of  the  paper  plant  was  the 
decision  by  ITT  Rayonier  to  close  the 
pulp  plant  which  produced  pulp  as  a 
raw  material  exclusively  for  the  paper 
plant. 

Company  officials  indicated  that  the 
pulp  plant  closed  because  of  revenue 
losses  resulting  from  the  (1)  increasing 
unavailabiUty  of  wood  as  a  raw 
material.  (2)  it  was  an  old  high-cost 
plant  and  (3)  the  environmental 
restrictions  with  associated  capital 
expenditures. 

U.S.  imports  of  pulp  declined  in  1992 
compared  to  1991.  ITT  Rayonier's  sole 
customer  of  pulp  did  not  import  pulp 
during  the  relevant  period. 

Other  products  produced  by  ITT 
Rayonier's  pulp  plant  were  vanillin  and 
other  lignin  chemicals. 

U.S.  imports  of  vanillin  and 
ethylvanillin  declined  in  the  12-month 
period  ending  in  November  1992 
compared  to  the  same  period  one  year 
earlier.  Further,  major  declining 
customers  of  ITT  Rayonier  were 
sur\'eyed  for  their  purchases  of  various 
lignin  chemicals  and  drilling  fluids. 
None  of  the  respondents  reported 
importing  the  products  in  question  in 
the  1991-1992  period. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  10th  day  of 
January  1994. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  ofLe^slation  6- 
Actuarial  Service,  Unemployment  Insurance 
Service. 
IFR  Doc  94-1496  Filed  1-19-91;  4:15  pml 

BILLJNQ  COOC  46t0^3»-M 


[TA-W-29,043] 

Litton  Systems,  Inc.,  Litton  Guidance  & 
Control  Systems  Division,  Grants 
Pass,  OR;  Affirmative  Detennination 
Regarding  Application  for 
Reconsideration 

On  November  23, 1993,  the  former 
workers  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Detennination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  October 
21.  1993  and  was  published  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59491). 

The  former  workers  stated  that 
production  and  employment  declines 
occurred  because  production  on  the  LN 
93  and  LN  94  systems  was  transferred 
to  Korea. 

Conclusion 

Alter  careful  review  of  the 
application,  I  concliide  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington,  DC,  this  13th  day  of 
January  1994. 

Stephen  A.  Wuidner, 

Deputy  Director,  Office  of  Legislation  » 
Actuarial  Services,  Unemployment  Insurance 
Service. 

IFR  Doc.  94-1493  Filed  1-19-94;  4:15  pmj 

BOIMC  COOe  4310-30-M 

[rA-W-29, 037J 

Simonds  Industries,  Inc., 
Newcomerstown,  OH;  Dismissal  of 
Aoplication  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Simonds  Industries,  Incorporated, 
Newcomerstown,  Ohio.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-29,037;  Simonds  Industries, 
Incorporated 
Newcomerstown,  Ohio  (January  7, 1994) 

Signed  at  Washington,  DC,  this  12th  day  of 
January  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Adjustment  Assistance. 
!FR  Doc  93-1495  Filed  1-19-93;  4:15  pm) 

BILUNQ  coot  4S10-30-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  Event  Report;  Medical 
Misadministration  Report. 

3.  The  form  number  if  applicable: 
NRC  Forms  565  and  566. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  All  Agreement  States.  There  are 
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currently  29  Agreement  States  who  have 
signed  section  274(b)  agreements  with 
the  NRC  This  would  also  be  applicable 
to  any  State  receiving  Agreement  State 
status  in  the  future. 

6.  An  estimate  of  the  number  of 
responses:  700  per  year  total  for  both 
forms. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1050  hours  (1.5 
hours  per  response)  for  existing 
Agreement  States  which  assumes  that 
all  of  the  Agreement  States  report  each 
year;  any  new  Agreement  State  would 
add  approximately  25  reports  per  year 
or  38  burden  hours. 

6.  An  indication  of  whether  Section 
3504(h)  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  licensees  are 
required  to  report  events  such  as  those 
involving  a  personnel  overexposure,  a 
leaking  or  contaminated  sealed  source, 
release  of  excessive  contaminations  of 
radioactive  material,  lost  or  stolen 
radioactive  materials  and  abandoned 
well  logging  sources. 
Misadministrations  are  required  to  be 
reported  in  accordance  with  10  CFR 
35.33.  Agre«nent  State  licensees  as  a 
matter  of  compatibility  are  also  required 
to  report  these  events  and 
misadministrations  to  their  individual 
Agreement  States  where  radioactive 
material  is  used.  NRC  is  requesting 
voluntary  submittal  of  summary  event 
and  misadministration  data  from  the 
Agreement  States  in  a  imiform  format  to 
assess  materials  events  to  identify  and 
safety  concerns  that  could  have  the 
potential  to  impact  public  health  and 
safety  and  to  evaluate  actions  necessary 
to  prevent  their  occurrence. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-    ),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

(FR  Doc.  94-1471  Filed  1-19-94;  4:15  pmJ 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Notice  of  Proposed  Meetings 

In  order  to  provide  advance  «' 

information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  on  December  23. 1993  (58  FR 
68180).  Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public 
The  ACRS  and  ACNW  hill  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  February  1994  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  contacting  the  Office  of  the 
Executive  Director  of  the  Committees 
(telephone:  301/492-4600  (recording)  or 
301/492-7288,  Attn:  Barbara  Jo  White) 
between  7:30  a.m.  and  4:15  p.m.,  (EST). 

ACRS  Subcommittee  Meetings 

Advanced  Boiling  Water  Reactors, 
January  25-26, 1994,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  Final  Safety  Evaluation 
Report  (FSER)  for  the  General  Electric 
Nuclear  Energy  (GENE)  Advanced 
Boiling  Water  Reactor  (ABWRJ  design 
and  related  matters. 

ABB-CE.  Standard  Plant  Designs. 
February  9, 1994.  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  Final  Safety  Evaluation 
Report  (F^R)  and  the  ABB-CE 
Standard  Safety  Analysis  Report  (SSAR) 
and  Design  Certification  Material 
(Design  Description/Inspections,  Tests, 
Analyses,  and  Acceptance  Criteria — 
ITAAC)  for  the  System  80+  design. 
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Planning  and  Procedures,  February  9. 
1994.  Bethesda.  MD  (2  p.ni.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  A  portion 
of  this  meeting  may  be  closed  pursuant 
to  5  U.S.C  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ABB-CE  Standard  Plant  Designs. 
March  8, 1994.  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  FSER.  ABB-CE  SSAR. 
and  Design  Certification  Material 
(Design  Description/ITAAC)  for  the 
System  80+  design. 

Advanced  Boiling  Water  Reactors. 
March  9. 1994.  Bethesda.  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABVVR  design 
and  prepare  a  proposed  ACRS  report  on 
the  Final  Design  Approval  for  ABSR  for 
consideration  by  the  full  Committee. 

Planning  and  Procedures.  March  9, 
1994.  Bethesda,  MD  (2  p.m.— 4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  A  portion 
of  this  meeting  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena. 
March  15-16. 1994.  Monroeville,  FA. 
The  Subcommittee  will  continue  its 
review  of  the  test  programs  being 
conducted  in  support  of  the  AP600 
passive  plant  design  certification 
review.  The  focus  of  the  discussions 
will  be  on  the  Core  Make-up  Tank 
(CMT)  and  Passive  Contairunent  Cooling 
System  (PCCS)  test  programs.  In 
addition,  the  Subcommittee  members 
and  consultants  will  attend,  as 
observers,  a  March  14,  1994  meeting 
between  the  NRC  staff  and 
Westinghouse  Electric  Corporation 
being  held  to  discuss  the  particulars  of 
the  CMT  test  program. 

ABB-CE  Standard  Plant  Designs. 
April  5-6, 1994,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  FSER,  ABB-CE  SSAR. 
and  Design  Certification  Material 
(Design  Description/ITAAC)  for  the 
System  80-f  design. 


Planning  and  Procedures,  April  6, 
1994,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C.  552b(c) 
(2)  and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS,  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ACRS  Full  Committee  Meetings 

406th  ACBS  Meeting.  February  10-12, 
1994.  Bethesda.  MD.  During  this 
meeting,  the  Committee  plans  to 
consider  the  following: 

A.  Periodic  Meeting  Between  the 
ACRS  and  the  NRC  Commissioners — 
Meet  with  the  NRC  Commissioners  to 
discuss  matters  of  mutual  interest. 

B.  Annual  ACRS  Report  to  Congress — 
Discuss  proposed  ACRS  report  to 
Congress  on  the  NRC  Safety  Research 
Program. 

C.  Proposed  ACRS  Reports — Discuss 
proposed  ACRS  reports  on  Diversity  and 
on  the  Reliability  Assurance  Program  for 
the  Advanced  Light  Water  Reactors. 

D.  Proposed  NRC  Staff  Plan  to 
Implement  the  Recommendations  of  the 
PRA  Working  Group  and  the  Regulatory 
Review  Group — Review  and  comment 
on  the  proposed  NRC  staff  plan  to 
implement  the  recommendations  of  the 
PRA  Working  Group  and  the  PRA- 
related  recommendations  of  the 
Regulatory  Review  Group. 
Representatives  of  the  NRC  staff  will 
participate.  Representatives  of  the 
industry  will  participate,  as  appropriate. 

E.  Advanced  Light  Water  Reactor 
(ALWR)  Policy  Issue — Source  Term — 
Review  and  comment  on  a  draft 
Commission  Paper  related  to  the  source 
term  to  be  used  for  ALWRs. 
Representatives  of  the  NRC  staff  will 
participate. 

*F.  Protection  Against  Malevolent  Use 
of  Vehicles  at  Nuclear  Power  Plants — 
Review  and  comment  on  the  proposed 
final  rule  on  protection  against 
malevolent  use  of  vehicles  at  nuclear 
power  plants,  including  comments  by 
NUMARC  and  other  groups  and  the 
associated  NRC  staff  resolution. 
Representatives  of  the  NRC  staff, 
NUMARC.  and  other  industry  groups 
will  participate.  A  portion  of  this 
session  may  be  closed  to  discviss 
safeguards  and  security  information. 

G.  Rod  Control  System  Failure  and 
Withdrawal  of  Rod  Control  Cluster 
Assemblies — Hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding:  The  May  27, 
1993  event  at  Salem  Unit  2  during 
which  a  single  failure  in  the  rod  control 


system  resulted  in  the  withdrawal  of  a 
single  rod  from  the  core  while  the 
operator  was  applying  a  rod  insertion 
signal:  a  similar  event  at  the  Ginna 
nuclear  power  plant;  and  licensees' 
responses  to  Generic  Letter  93-04.  "Rod 
Control  System  Failure  and  Withdrawal 
of  Rod  Control  Cluster  Assemblies," 
dated  June  21, 1993.  Representatives  of 
the  industry  will  participate,  as 
appropriate. 

H.  Management  Perspective 
Regarding  ABWR  flevjew— Hear 
briefings  by  and  hold  discussions  with 
Dr.  Murley,  Director  of  the  Office  of 
Nuclear  Reactor  Regulation,  and  senior 
managers  of  the  General  Electric 
Nuclear  Energy  regarding  the  status  of 
the  staff  review  of  the  Advanced  Boiling 
Water  Reactor  design. 

L  Advanced  Boiling  Water  Reactor 
Review — Hear  briefings  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  General  Electric  Nuclear 
Energy  on  final  design  approval  for  the 
Advanced  Boiling  Water  Reactor. 

•J.  Report  of  the  Planning  and 
Procedures  Subcommittee — Hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business.  A  portion  of 
this  session  may  be  closed  pursuant  to 
5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS,  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

K.  ACRS  Subcommittee  Activities — 
Hear  reports  and  hold  discussions 
regarding  the  status  of  ACRS 
subcommittee  activities,  including  a 
report  from  the  Subcommittee  on  ABB- 
CE  Standard  Plant  Designs. 

L.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

M.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Conunittee  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

407th  ACRS  Meeting,  March  10-12, 
1994,  Bethesda,  MD.  Agenda  to  be 
annoimced. 

408th  ACRS  Meeting.  April  7-9. 1994. 
Bethesda.  MD.  Agenda  to  be  announced. 

ACNWFuU  Committee  Meetings 

61st  ACNW  Meeting,  February  23-24. 
1994,  Bethesda,  MD.  Agenda  to  be 
aimounced. 

62nd  ACNW  Meeting.  March  23-24. 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 
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63rd  ACN)\'  Meeting,  April  20-21. 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

ACNW  Working  Group  Meeting 

Low-Level  Badioactive  Waste 
Performance  Assessment,  March  22. 
1994.  Bethesda.  MD.  The  Working 
Croup  will  review  the  overall  low-level 
waste  performance  assessment  program, 
with  emphasis  on  the  status  of  the  draft 
Branch  Technical  Position,  and  staffs 
performance  assessment  capability. 
Issues  to  be  examined  include  ongoing 
and  planned  activities,  milestones  and 
schedules,  results  of  ongoing  test  case 
analyses,  and  role  of  NRC  staff  in 
evaluating  agreement  States' 
performance  assessment  programs. 

Dated:  January  14, 1994. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-1473  Filed  1-19-94;  4:15  pml 
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Pocket  No.  7»-364-MLA;  ASLBP  No.  84- 
687-01-MI>] 

Babcock  and  Wilcox  Co.  (B&W), 
Pennsylva.nia  Nuclear  Services 
Operations,  Parks  Township,  PA; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  Sections  2.105.  2.700, 
2.702.  2.714.  2.714a.  2.717  and  2.721  of 
the  Ccmmisslcn's  Regulations,  all  as 
amended,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  presiding  o^icer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  License  Renewal 
proceeding. 

In  t.he  Matter  of  Babcocli  and  Wilcox 
Gimpunv  {34 W).  Pennsylvania  Nucleiir 
S6rvir««s  l">peration«,  Parlts  Township,  PA. 
Special  Nuclear  Mattnial  License  No.  S.NM- 
414. 

The  Presiding  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 
the  Commission's  Regulation-s. 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings"  10  CFR  subpart 
L  published  in  the  Federal  Register.  54 
FR  8269  (1989).  This  action  is  in 
response  to  a  request  for  a  hearing 
submitted  jointly  by  Patricia  J.  Ameno 
on  behalf  of  Gtizens'  Action  for  a  Safe 
Environment  and  John  Bologna  on 
behalf  of  the  Kiski  Valley  Coalition  to 
Save  our  Children.  The  petitioners 


request  a  hearing  on  a  notice  published 
by  the  Office  of  Nuclear  Material  Safety 
and  Safeguards,  dated  October  28. 1993. 
entitled  "Finding  of  No  Significant 
Impact  and  Notice  of  Opportunity  for  a 
Hearing  Renewal  of  Special  Nuclear 
Material,  License  No.  SNM-414" 
published  at  58  FR  58711  on  November 
3,  1993. 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judge  Ivan 
W.  Smith. 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722.  the  Presiding  Officer  has 
appointed  Administrative  Judge  Peter  S. 
Lam  to  assist  the  Presiding  Officer  in 
taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  documents  and 
olher  materials  shall  be  filed  with  Judge 
Smith  and  Judge  Lam  in  accordance 
with  10  CFR  2.701.  Their  addresses  are: 

Administrative  Judge  Ivan  W.  Smith, 
Presiding  Officer,  Atomic  Safety  and 
licensing  Board  Panel,  U.S.  Nuclear 
Ri'guiatory  Commission,  Washington.  DC 
20555. 

Administrative  Judge  Peter  S.  Lam,  Special 
As.K>«tant,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory  . 
Commission,  Washington,  DC  20555. 
Iss  led  at  Bethesda,  Maryland,  this  13th 

day  of  January  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  94-1474  Filed  1-19-94;  4:15  ami 
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Long  Island  Power  Authority, 
(Shoreham  Nuclear  Power  Station  Unit 
1):  Exemption 

[Docket  No.  50-^22] 

I 

The  Long  Island  Power  Authority 
(UFA  or  the  licensee),  is  the  holder  of 
Possession-Only  License  No.  NFP-82, 
which  authorizes  pos.session  and 
maintenance  of  the  Shoreham  Nuclear 
Power  Station,  Unit  1  (SNTS).  The 
license  provides,  among  other  things, 
that  SNPS  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  now  or 
hereafter  in  effect.  SNPS  is  a  boiling 
water  reacior  located  in  the  town  of 
Brookhaven.  Suffolk  County,  New  York, 
about  50  miles  east  of  New  York  Cty  on 
the  north  shore  of  Long  Island.  SNPS  is 
permanently  shutdown,  defueled.  and 
currently  being  dismantled  in 
accordance  with  the  approved  SNPS 
Decommissioning  Plan  (DP). 
Decommissioning  of  SNPS  is 
approximately  75  percent  complete. 
UFA  has  entered  into  a  contract  with 


Philadelphia  Electric  Company  (PECO) 
to  sell  the  slightly  irradiated  fuel  to 
PECO.  Initial  fuel  transfer  began  in 
September  1993  and  UPA  estimates  that 
fuel  transfer  will  be  completed  in  May 
1994. 

U 

By  letter  dated  August  2, 1993,  UFA 
requested  an  exemption,  in  accordance 
with  10  CFR  50.12.  from  the 
requirements  of  10  CFR  50.54(w)  of  the 
Code  of  Federal  Regulations.  This  rule 
states  the  following: 

Each  electric  utility  licensee  under  this 
part  for  a  production  or  utilization  facility  uf 
the  type  described  in  10  CFR  50.21  (b)  and 
10  CFR  S0.22  shall  talce  reasor^ble  steps  lo 
obtain  insurance  available  at  reasonable  costs 
and  on  reasonable  terms  from  private  sourcps 
or  to  demonstrate  to  the  satisfaction  of  the 
Commission  that  it  possesses  an  equivalent 
amount  of  protection  covering  the  licensee's 
obiigatioD  in  the  event  of  an  accident  at  the 
licensee's  reactor,  to  stabilize  and 
docontaminate  the  reactor  and  the  realtor 
station  site  at  which  the  reactor  experiencing 
the  accident  is  located,  provided  that:  •  •   • 

ni 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are: 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defen.se  and  security;  and  (2) 
when  special  circumstances  are  present. 

The  special  circumstances  identifiod 
by  the  licensee  in  their  August  2, 1993, 
letter  for  SNPS  are:  (1)  SNPS  is 
shutdown,  defueled.  and  being 
dismantled;  (2)  the  risk  of  an  accident 
as  defined  in  10  CFR  50.54(w)  that 
would  require  reactor  stabilization  or 
extensive  deconlnmination  does  not 
exist  at  Shoreham;  (3)  UFA  will 
continue  to  maintain  5  million  dollars 
in  property  damage  insurance  in  the 
event  of  an  accident  to  prevent  against 
economic  loss;  and  (4)  there  are  no 
credible  accident  scenarios  that  could 
result  in  offsite  doses  greater  than  a 
small  fraction  of  the  U.S.  Environmental 
Protection  Agency's  "Protective  Action 
Guidelines." 

IV 

The  staff  finds  that  the  special 
circumstances  at  SNPS,  presented  in 
Section  III  above,  satisfy  the 
req-.iirements  of  10  CFR  50.12(a)(2)(ii). 

Based  on  the  special  circumstances  at 
SNPS.  the  NRC  staff  has  determined 
that,  pursuant  to  10  CFR  50.12(a)(1),  an 
exemption  is  authorized  by  law.  and 
that  this  exemption  will  not  present  an 
undue  risk  to  the  public  health  and 
safety  and  is  consistent  with  tlie 
common  defense  and  security. 
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Accordingly,  the  NRC  hereby  grants 
an  exemption  from  10  CFR  50.54(w) 
pursuant  to  10  CFR  50.12.  The 
exemption  deletes  the  requirements  to 
continue  to  maintain  on-site  property 
damage  insurance. 

Pursuant  to  10  CFR  51.32.  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  qualify  of  the  human 
environment  (58  FR  68675,  December 
28.  1993). 

A  copy  of  the  licensees  request  for 
exemption  and  supporting 
documentation  dated  August  2, 1993, 
and  the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  the  public  inspection  at  the  NRC's 
Public  Document  Room.  2120  L  Street, 
NVV.,  Washington,  DC  20037.  and  at  the 
Shoreham  Wading  River  Public  Library, 
Shoreham  Wading  River  High  School, 
Route  25A,  Shoreham,  NY  11792. 

This  exemption  is  effective  upon 
issuance. 

Ddted  at  Rockville,  Maryland  this  11th  day 
of  lanuary  1994. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  T.  Greeves. 

Director.  Divisior)  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  94-1470  Filed  1-19-94:  4:15  pm| 
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[Docket  No.  40-6027-EA;  ASLBP  Docket 
No.  94-684-01-EA] 

Sequoyah  Fuels  Corp.,  General 
Atomics,  Gore,  OK;  Site 
Decontamination  and 
Decommissioning  Funding; 
Reconstitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Sequoyah  Fuels 
Corporation,  et  a!.,  with  the  above- 
identified  Docket  No.,  is  hereby 
reconstituted  by  appointing 
Administrative  Judge  Thomas  D.   ' 
Murphy  as  an  alternate  member  of  the 
Licensing  Board. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  fudges: 

lames  P.  Gleason.  Chairman 

Paul  G.  Bollwerk,  Memk)er 

Dr.  Jerry  R.  Kline.  Member 

Thomas  D.  Murphy,  Alternate  Member 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  alternate 
member  is: 

Thomas  D.  Murphy.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 


Regulatory  Commission,  Washington,  DC 

20555 

Dated  at  Bethesda.  Maryland,  this  13th  day 
of  January  1994. 
B.  Paul  Cotter.  |r.. 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
IFR  Doc.  94-1475  Filed  1-19-94:  4:15  pm) 
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RESOLUTION  TRUST  CORPORATION 

Warranted  Contracting  Officer 
Program 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  availability. 

SUMMARY;  The  public  is  hereby  notified 
that  the  Resolution  Trust  Corporation 
(RTC)  maintains  a  program  under  which 
only  RTC  employees  designated  by  the 
RTC  as  "warranted  contracting  officers," 
or  managing  agents  of  savings 
associations  under  the  conservatorship 
of  the  RTC.  may  execute  contracts  on 
behalf  of  the  RTC.  A  Statement  of 
Qualifications  to  be,  and  Authority  of, 
an  RTC  Warranted  Contracting  Officer 
(Statement),  is  available  for  distribution 
to  the  public. 

ADDRESSES:  The  Statement  may  be 
obtained  from  the  RTC  Public  Reading 
Room,  801  17th  Street,  NW., 
Washington,  DC,  phone  number  (202) 
416-6940.  fax  (202)  416-2076  (these  are 
not  toll-free  numbers),  and  from  the 
RTC  Public  Service  Centers:  Atlanta 
PSC.  Marquis  One  Tower,  suite  1100, 
245  Peachtree  Center  Avenue,  NE., 
Atlanta.  CA.  phone  number  (404)  225- 
5069  or  (800)  628-4362,  fax  (404)  225- 
5081;  Dallas  PSC,  Reverchon  Plaza, 
suite  130.  500  Maple  Avenue,  Dallas. 
TX  75219.  phone  number  (214)  443- 
4860  or  (800)  782-4674,  fax  (214)  443- 
4875;  Denver  PSC,  1111  15th  Street, 
suite  101,  Denver.  CO  80202,  phone 
number  (303)  556-6400  or  (800)  542- 
6135,  fax  (303)  556-6430;  Kansas  City 
PSC.  4900  Main  Street,  suite  200, 
Kansas  City.  KS  64112,  phone  number 
(816)  968-7184  or  (800)  365-3342.  fax 
(816)  531-7251;  Newport  Beach  PSC, 
4000  MacArthur  Blvd.,  suite  4100.  West 
Tower,  Newport  Beach.  CA  92660. 
phone  number  (714)  263-4953  or  (800) 
283-9288.  fax  (714)  852-7674;  and 
Valley  Forge  PSC,  1000  Adams  Avenue, 
Norristown.  PA  19403,  phone  number 
(215)  650-8500  or  (800)  782-6326.  fax 
(215)650-6168. 
EFFECTIVE  DATE:  The  statutory 
requirements  described  in  this  notice 
become  effective  on  February  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Gold,  Counsel,  RTC  Division  of  Legal 


Services,  (202)  736-0728.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Resolution  Trust  Corporation 
Completion  Act  (RTCCA),  Public  Law 
No.  93-204,  was  enacted  on  December 
17, 1993.  Section  30  of  the  RTCCA 
added  a  new  subsection  (y)  to  section 
21A  of  the  Federal  Home  Loan  Bank 
Act,  12  U.S.C.  1441a.  Section  30  of  the 
RTTCA  provides  that  a  person  may 
execute  or  modify  a  contract  for  goods 
or  services  on  behalf  of  the  RTC  only  if 
the  person  is  a  warranted  contracting 
officer  appointed  by  the  RTC  or  a 
managing  agent  of  a  savings  association 
under  the  conservatorship  of  the  RTC. 
Section  30  further  provides  that  each 
such  person  must  provide  appropriate 
certification  to  parties  contracting  with 
the  RTC,  and  that  each  contract  must 
contain  certain  notices  to  the  other 
contracting  party  regarding  the 
requirements  for  appointment  as  a 
warranted  contracting  officer  and  the 
nature  and  extent  of  the  warranted 
contracting  officer's  or  managing  agent's 
authority.  Finally,  section  30  provides 
that  any  contract  that  fails  to  meet  these 
requirements  shall  be  null  and  void  and 
shall  not  be  enforced  against  the  RTC  or 
its  agents  by  any  court. 

The  requirements  to  be  a  warranted 
contracting  officer,  and  the  nature  and 
extent  of  the  contracting  authority 
exercised  by  any  warranted  contracting 
officer  or  managing  agent,  are  set  forth 
in  the  publicly  available  Statement. 
These  may  be  adjusted  from  time  to 
time,  as  published  in  the  RTC's  Contract 
Policies  and  Procedures  Manual,  the 
relevant  portions  of  which  will  be 
contained  in  the  Statement,  which  shall 
also  be  amended  as  the  parameters  are 
amended. 

There  are  three  levels  of  warranted 
contracting  officer,  with  Level  III  being 
the  highest.  In  brief  summary,  the 
requirements  to  be  appointed  as,  and  to 
remain,  a  warranted  contracting  officer 
are  a  combination  of  experience, 
training,  and  general  and  specific 
education.  The  higher  the  level,  the 
more  stringent  the  requirements,  and 
concomitantly,  the  greater  authority 
exercised. 

The  amounts  of  authority  granted  to 
each  level  of  warranted  contracting 
officer  are  as  follows: 

Level  I:  On  a  per  contracting  action 
basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  up  to  $10,000; 

b.  Execute  task  orders  with  total  fees 
up  to  $25,000  under  preestablished  task 
order  agreements; 

c.  Execute  delivery  orders  under  GSA 
Federal  Supply  Schedules  or  other 
government  agency's  contraas; 


d.  Execute  contract  administrative 
changes  within  the  scope  of  a  contract 
which  do  not  affect  delivery,  cost,  or 
schedule;  and 

e.  Approve  invoices  up  to  $75,000  or 
the  contract  value,  whichever  is  less. 

Level  II:  On  a  per  contracting  action 
basis,  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
$500,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $500,000 
under  pre-established  task  order 
agreements; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
including  changes  in  delivery,  cost,  and 
schedule,  where  the  fees  for  the  change 
or  modification  result  in  the  modified 
contract  not  exceeding  $500,000; 

d.  Execute  contract  terminations  with 
total  fees  up  to  $500,000; 

e.  Execute  contract  claim  settlements 
with  total  fees  up  to  $10,000;  and 

f.  Approve  invoices  up  to  the  limit  of 
their  execution  authority,  or  the  contract 
value,  whichever  is  less. 

Level  III:  Senior  RTC  officials  have 
Level  ID  warrants,  with  differing 
authority.  These  are: 

The  Director,  Office  for  Contract 
Policy  and  Major  Dispute  Resolutions, 
and  the  Director,  Office  of  Contract 
Operations  in  Washington.  DC.  both 
have  unlimited  authority  on  a  per 
contracting  action  basis  to: 

a.  Execute  contracts  including  task 
order  agreements; 

b.  Execute  task  orders; 

c.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  task 
orders,  and  contract  modifications 
thereof; 

d.  Execute  contract  terminations: 

e.  Execute  contract  claim  settlements; 
and 

f.  Approve  invoices. 

Level  III  Contracting  Officers  in  the 
Office  of  Contract  Operations  in 
Washington.  DC  and  Field  Offices,  have 
authority  to: 

a.  Execute  contracts  and  task  order 
agreements  with  total  estimated  fees 
(including  options)  up  to  $10  million 
per  year  for  SAMDA  asset  management, 
loan  servicing,  and  indemnification  of 
loan  servicing;  execute  all  other 
contracts  and  task  order  agreements 
with  total  estimated  fees  (including 
option)  up  to  $5  million; 

b.  Execute  administrative  changes  to 
contracts,  task  order  agreements,  and 
task  orders  and  contract  modifications 
that  change  the  delivery,  cost  or 
schedule,  where  the  fees  for  the  change 
or  modifications  result  in  the  modified 
contract  not  exceeding  $5  million  ($10 


Federal  Register  /  Vol.  59.  No.  14  /  Friday.  January  21,  1994  /  Notices 


3383 


million  for  SAMDA,  asset  management, 
loan  servicing,  and  indemnification  of 
loan  servicing); 

c.  Execute  contract  terminations  with 
fees  defined  in  (a); 

d.  Execute  contract  claim  settlements 
with  fees  up  to  $1  million;  and 

e.  Approve  invoices  up  to  the  limit  of 
their  execution  authority  or  the  contract 
value,  whichever  is  less. 

Managing  Agents:  Managing  Agents 
have  authority  to  execute  contracts  with 
estimated  fees  up  to  $100,000. 

Warranted  contracting  officers  and 
managing  agents  are  given  a  certificate 
of  appointment,  showing  the  level  of  the 
warrant.  The  certificate  shall  be  signed 
by  RTCs  Director,  Office  of  Contract 
Pohcy  and  Major  Dispute  Resolutions. 
This  certificate,  or  a  copy,  must  be 
presented  prior  to  executing  a  contract 
or  taking  one  of  the  other  actions  listed 
above. 

The  public  should  be  aware  that  this 
notice,  and  the  referenced  Statement, 
apply  only  to  RTC  contracts  for  the 
provision  of  non-legal  services.  The  RTC 
will  issue  shortly  a  separate  notice, 
summarizing  the  parameters  of  the 
correlative  Legal  Warrant  Officer 
program  for  contracts  for  legal  senices, 
and  will  make  publicly  available  a 
corresponding  statement  of  the 
parameters  of  that  program. 

Resolution  Trust  Corporation. 

John  M.  BuclJey.  Jr., 

Secretary. 

IFR  Doc.  94-1417  Filed  l-l»-94;  4  15  pm| 
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SECURITtES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33473;  File  No.  SR-CBOE- 
93-60) 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  and 
Notice  of  Filing  and  an  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  of  Options 
and  Long-Term  Options  on  the  CBOE 
Telecommunications  Index  and  Long- 
Term  Options  on  a  Reduced-Value 
Telecommunications  Index 

lanuary  13,  1994. 
I.  Introduction 

On  October  27, 1993.  the  Chicago 
board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act")  i  and  rule 
19b-4  thereunder,*  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  index  options  on  the  CBOE 
Telecommunications  Index 
("Telecommunications  Index"  or 
"Index"). 3  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
December  16, 1993. <  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

II.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  list  and  trade 
options  on  the  CBOE 
Telecommunications  Index,  an  index 
developed  by  the  CBOE.  The  CBOE  also 
proposes  to  list  either  long-term  options 
on  the  full-value  Index  or  long-term 
options  on  a  reduced-value  Index  that 
will  be  computed  at  one-tenth  of  the 
value  of  the  Telecommunications  Index 
("Telecommunications  LEAPS'  or 
"Index  LEAPS  ").5  Telecommunications 
LEAPS  will  frade  independent  of  and  in 
addition  to  regular  Telecommunications 
Index  options  traded  on  the  Exchange.* 

B.  Composition  of  the  Index 

The  Index  is  based  on  twenty-five 
telecommunications  industry  stocks. 
Eleven  of  those  stocks  currently  trade  on 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"),  two  frade  on  the  American 
Stock  Exchange.  Inc.  ("Amex"),  and 


MSU.S.C.  78s(b)(l)(1988). 

'  17  CFK  240  19b-4  (1992). 

'On  January  6,  1994.  the  CBOE  amendf  d  !h» 
proposal  in  order  lo  request  accelerated  approval  f  f 
the  proposal  pursuant  lo  secl^on  19fb)|2t  of  the  Act. 
isserling  that  the  proposal  does  not  raise  reguUiorv 
concerns  that  have  not  been  previously  be»n 
addressed  by  the  Commission  in  its  consideraiion 
and  approval  of  the  trading  of  options  on  a 
lelecommunicalions  index  on  the  American  Slock 
Exchange.  Inc.  ("Amex")  ("Amendment  No.  1)  See 
note  29.  wfra. 

♦See  Securities  Exchange  Act  Release  No  33313 
iDecember  9.  1993),  58  FR  65744. 

»  LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Seturii)Rs.  LEAPS  trt  long  term  index 
option  series  that  expire  from  twelve  to  thirty-six 
months  from  their  dale  of  issuance  See  CBOE  rule 
24.9(b)(1). 

•According  lo  the  CBOE,  the  SAP 
Telecommunications  Index  represents  a  segment  c( 
the  U.S.  equity  market  ihal  is  no«  currently 
represented  in  the  derivative  markets  and.  as  such, 
the  CBOE  concludes,  should  offer  investors  a  low- 
cost  means  to  achieve  diversiHcation  of  their 
portfolios  toward  or  away  from  the 
telecommunications  industry.  The  CBOE  belitie s 
the  Index  will  provide  retail  and  institutional 
investors  with  a  means  lo  benefit  from  their 
forecasts  of  that  industry's  market  performance. 
Options  on  the  Index  also  can  be  utilized  by 
porlfolio  managers  and  investors  to  provide  a 
performance  measure  and  evaluation  guide  (or 
passively  or  actively  n-ianaged  telecommunications 
industry  funds,  as  well  as  a  means  of  hedging  the 
risks  of  investing  in  the  telecommunications 
industry. 
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twelve  trade  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ"). 7  The  Index  is  price- 
weighted  and  will  be  calculated  on  a 
real-time  basis  using  last  sale  prices. 

As  of  December  31.  1993,  the  Index 
was  at  153.59.  As  of  October  20.  1993. 
the  market  capitalizations  of  the 
individual  stocks  in  the  Index  ranged 
from  a  high  of  $81,192  billion  to  a  low 
of  $808.32  million,  with  the  mean  and 
median  being  $15,027  billion  and  $11.4 
billion,  respectively.  The  market 
capitalization  of  all  the  stocks  in  the 
Index  was  $375.68  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  in  the  Index  ranged  from  a  high 
of  1.348  billion  shares  to  a  low  of  17.12 
million  shares.  The  average  price  per 
share  of  the  stdcks  in  the  Index,  for  a 
six-month  period  between  April  1  and 
September  30. 1993,  ranged  from  a  high 
of  $80.52  to  a  low  of  $23.15.  In  addition, 
the  average  daily  trading  volume  of  the 
stocks  in  the  Index,  for  the  same  six- 
month  period,  ranged  from  a  high  of 
1.847  million  shares  per  day  to  a  low  of 
70.730  shares  per  day,  with  the  mean 
and  median  being  604.462  and  457.294 
shares,  respectively.  Lastly,  no  one  stock 
comprised  more  than  6.91%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  27.77%  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  stock  was  2.27% 
of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  12.27%  of  the 
Index's  value. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
CBOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time  to 
reflect  the  conditions  in  the 
telecommunications  industry.  If  it 
becomes  necessary  to  replace  a  stock  in 
the  Index,  the  Exchange  represents  that 
it  will  make  every  effort  to  add  new 
stocks  that  are  representative  of  the 
telecommunications  industry  and  will 
take  into  account  a  stock's 
capitalization,  liquidity,  volatility,  and 
name  recognition.  Further,  stocks  may 
be  replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or 
mergers,  that  change  the  nature  of  the 
security.  If.  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  stocks  to  greater  than 
thirty-three  or  reduce  the  number  of 
Index  component  stocks  to  fewer  than 
seventeen,  the  proposal  provides  that 


the  CBOE  will  submit  a  rule  filing  with 
the  Commission  pursuant  to  section 
19(b)  of  the  Act.  In  addition,  in  choosing 
replacement  stocks  for  the  Index,  the 
CBOE  will  be  requinid  to  ensure  that  at 
least  90%  of  the  weight  of  the  Index 
continues  to  be  made  up  of  stocks  that 
are  eligible  for  standardized  options 
trading." 

D.  Applicability  of  CBOE  Bules 
Regarding  Index  Options 

Except  as  modified  by  this  order,  the 
rules  in  Chapter  XXIV  of  the  CBOE 
Rules  will  be  applicable  to 
Telecommunications  Index  options. 
Those  rules  address,  among  other 
things,  the  applicable  position  and 
exercise  limits,  policies  regarding 
trading  halts  and  suspensions,  and 
margin  treatment  for  both  broad  and 
narrow  based  index  options. 

E.  Calculation  of  the  Index 

The  CBOE  Telecommunications  Index 
is  a  price-weighted  index  and  reflects 
changes  in  the  prices  of  the  Index 
component  stocks  relative  to  the  Index's 
base  date.  Specifically,  the  Index  value 
is  calculated  by  adding  the  prices  of  the 
component  stocks  and  then  dividing 
this  summation  by  a  divisor  that  is 
equal  to  the  number  of  stocks  in  the 
Index  to  get  the  average  price.  To 
maintain  the  continuity  of  the  Index,  the 
divisor  will  be  adjusted  to  refiect  non- 
market  changes  in  the  prices  of  the 
component  securities  as  well  as  changes 
in  the  composition  of  the  Index. 
Changes  which  may  result  in  divisor 
adjustments  include,  but  are  not  limited 
to.  stock  splits  and  dividends,  spin-offs, 
certain  rights  issuances,  and  mergers 
and  acquisitions. 

The  Index  will  be  calculated 
continuously  and  will  be  disseminated 
to  the  Options  Price  Reporting 
Authority  ("OPRA")  every  fifteen 
seconds  by  the  CBOE,  based  on  the  last- 
sale  prices  of  the  component 
stocks.aOPRA.  in  turn,  will  disseminate 
the  Index  value  to  other  financial 
vendors  such  as  Reuters,  Telerate.  and 
Quotron. 

The  Index  value  for  purposes  of 
settling  outstanding  Index  options 
contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration.  In  the  case  of 


securities  traded  on  and  through  the 
NASD.^Q  National  Market,  the  first 
reported  sale  price  will  be  used.  Once 
all  of  the  component  stocks  have 
opened,  the  value  of  the  Index  will  be 
determined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Index  options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  trading  day's 
[i.e.,  Thursday's)  la.st  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 
component  stock  for  purposes  of 
determining  the  settlement  value  of  the 
Index,  the  CBOE  will  wait  until  the  end 
of  the  trading  day  on  expiration 
Friday. 10 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled.  European-style 
options. »»  Standard  options  trading 
hours  (8:30  a.m.  to  3:10  p.m.  Central 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be  $5 
for  full-value  Index  options  with  a 
duration  of  one  year  or  less  to 
expiration."  In  addition,  pursuant  to 
CBOE  rule  24.9.  there  will  be  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  will  be 
three  expiration  months  from  the 
March.  June.  September,  and  December 
cycle  plus  three  additional  near-term 
months  so  that  the  two  nearest  term 
months  will  always  be  available.  As 
described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAP  series  that  expire  from 
twelve  to  thirty-six  months  from  the 
date  of  issuance. 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  stocks  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday). 


'  All  twelve  NASDAQ  cxtmponent  stocks  are 
currenily  qualified  for  and  traded  on  (he  NASDAQ 
National  Market. 


•See  note  23.  infra. 

•For  purpoiM  of  the  daily  dissemination  of  the 
Index  value,  if  a  stock  includtd  in  the  Index  has 
not  opened  for  trading,  the  CBOE  will  use  the 
closing  value  of  that  stock  on  the  prior  trading  day 
when  calculating  the  value  of  the  Index,  until  the 
stock  opens  for  trading. 


<  >  A  European-style  option  can  be  exerdaad  only 
during  a  specified  period  befofe  the  option  expires. 

<'For  a  description  of  the  strike.price  intervals  for 
reduced-value  Index  options  and  long-term  Index 
options,  see  section  C.  infra. 
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G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value 
Telecommunications  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-tenn  Index 
options  that  expire  from  12  to  36 
months  from  listing  on  the  full-value 
Telecommunications  Index  or  a 
reduced-value  Telecommunications 
Index  that  will  be  computed  at  one- 
tenth  the  value  of  the  full-value  Index. 
Existing  Exchange  requirements 
applicable  to  full-value  and  reduced- 
value  IJiAPS  will  apply  to  full-value 
and  reduced-value  Index  LEAPS.>3  The 
current  and  closing  Index  value  for 
rctduced-value  Telecommunications 
LEAPS  will  be  computed  by  dividing 
the  value  of  the  full-value  Index  by  10 
and  rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  For  example,  a 
Index  value  of  185.46  would  be  18.55 
for  the  Index  LEAPS  and  185.43  would 
become  18.54.  The  reduced-value  Index 
LEAPS  will  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  the 
Exchange's  index  options,  including 
sales  practire  rules,  margin 
requirements  and  floor  trading 
procedures.  The  strike  price  inter\al  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50  instead  of  $5.00. 

H.  Position  and  Exercise  Limits,  Margin 
Hequirements,  end  Trading  Halts 

Because  the  Index  is  classified  as  an 
Industry  Index  under  CBOE  rules, 
Exchange  niles  that  are  applicable  to  the 
trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
Telecommunications  Index  options  and 
Telecommunications  Index  LEAPS. 
Specifically,  Exchange  rules  governing 
margin  requirements,'*  position  and 
exercise  limits,'*  and  trading  halt 
procedures '«  that  are  applicable  to  the 
trading  of  narrow-based  index  options 
will  apply  to  options  traded  on  the 
Index.  The  proposal  further  provides 
that,  for  purposes  of  determining 


"SeeCBOE  Rule  24.9(b). 

'•Pursuant  to  CBOE  niie  24.11,  the  margin 
rnquirements  for  the  Index  options  will  be;  (1)  For 
short  options  positions,  100%  of  the  current  ma.-ket 
value  of  [he  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  at 
the  options  premium  plus  10%  of  the  underlying 
Index  value;  and  (2)  for  long  term  options  positions. 
100%  of  the  options  premium  paid. 

"Pursuant  to  CBOE  rules  24  4A  and  24.5. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  8.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  24. 4A  and 
24.5  that  a  lower  limit  is  warranted. 

'•  Pursuant  to  CBOE  rule  24.7,  the  trading  on  the 
CBOE  of  Index  options  may  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended. 


whether  a  given  position  in  reduced- 
value  Index  options  complies  with 
applicable  position  and  exercise  limits. 
positions  in  reduced-value  Index 
options  will  be  aggregated  with 
positions  in  the  full-value  Index 
options.  For  these  purposes,  ten 
reduced-value  contracts  will  equal  one 
full-value  contract  for  purposes  of 
aggregating  these  positions. 

I  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  full-value 
and  reduced-value  Index  options.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  the  Intermarket 
Surveillance  Croup  Agreement,  dated 
)uly  14, 1983,  as  amended  on  January 
29,  1990.  will  be  applicable  to  the 
trading  of  options  on  the  Index.'' 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)|5).'« 
Specifically,  the  Commission  finds  thai 
the  trading  of  Telecommunications 
Index  options,  including  full-value  and 
reduced-value  Index  LEAPS,  will  serve 
to  promote  the  public  interest  and  help 
to  remove  impediments  to  a  free  and 
open  securities  market  by  providing 
investors  with  a  means  to  hedge 
exposure  to  market  risk  associated  with 
securities  in  the  telecommuitications 
industry. '9  The  trading  of  options  on  the 


*'  ISG  was  formed  on  )uly  14. 1<)83  to.  among 
other  things,  coordinate  more  effeuively 
surveillance  and  Investigative  infurrr.ai^on  nharir.g 
arrangements  in  the  stock  and  options  markets.  See 
Lilermarket  Surveillance  Group  .Agreement.  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  origi.ial 
agreement  and  all  amendments  m^de  thereafter. 
was  signed  by  ISG  members  on  fanuary  29.  1990 
See  .Second  Amendment  to  the  Intermarket 
Sur\'eillance  Group  Agreement,  January  29.  1990. 

••15U.S.C78flb)(5)(19ft8). 

"  Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Commiiision  must  predicate  approval  of  any  new 
option  proposal  upon  a  Tmding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  ^anction,  because  any 
beiwrits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Telecommunications  Index 
will  provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  the  stocks 
comprising  the  telecommunications  industry  in  the 
U.S.  stock  markets.  The  Commission  also  believes 


Telecommunications  Index,  including 
full-value  and  reduced-value  LEAPS  on 
the  Index,  however,  raises  several 
concerns,  namely  issues  related  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  CBOE 
adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Telecommunications  Index  and 
reduced-value  Telecommunications 
Index  are  narrow-based  indices.  The 
Telecommunications  Index  is 
comprised  of  only  twenty-five  slocks,  all 
of  which  are  within  one  industry — the 
telecommunications  industry.  In 
addition,  the  basic  character  of  the 
reduced-value  Telecommunications 
Index,  which  is  comprised  of  the  same 
component  securities  as  the 
Telecommunications  Index  and 
calculated  by  dividing  the 
Telecommunications  Index  value  by 
ten.  is  essentially  identical  to  the 
Telecommunications  Index.^o 
Accordingly,  the  Commission  believes  il 
is  appropriate  for  the  CBOE  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.^' 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  stocks  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  stocks  that  comprise  the 
Index  are  actively  traded,  with  a  mean 
and  median  average  daily  trading 
volume  of  604.462  and  457.294  shares, 
respectively. 22  Se«x»nd.  the  market 
capitalizations  of  the  stocks  in  the  Indev 
are  very  large,  ranging  from  a  high  of 


that  these  Index  options  will  provide  investors  with 
a  means  by  which  to  make  investment  deci<)or,s  in 
the  telecommunications  industry  sector  of  the  US 
stock  markets,  allowing  them  to  establish  positicis 
or  increase  axihling  positions  in  such  markets  in  a 
cost  effective  manner.  Moreover,  the  Commis,<:icn 
believes  that  the  reduced-value  Index  LEAPS,  that 
will  be  traded  on  an  index  computed  at  one-tenth 
the  value  of  the  Tel«K-ommunications  I-idrx.  will 
serve  the  ne«ds  of  retail  investors  by  pro\  iding 
them  with  the  opportunity  to  use  a  long-term  opiK.n 
to  hedge  their  portfolios  from  long-term  rr.nrkef 
moves  at  a  reduced  cost. 

"•Soe  generally  Securities  Exchange  Art  Rr Iri^.^r 
No.  29994  (November  26.  1991).  56  FR  63536 
(Deixmber4. 1991)  (order  designating  the  PSE 
Technology  Index  as  a  broad-based  index  rather 
than  a  narrow-based  index). 

>■  See  supra  notes  14  through  16.  and 
accompanying  text. 

»2  In  addition,  for  the  six-nwnth  period  bft wpon 
April  I  and  September  30.  1993.  all  of  the 
companies  comprising  the  Index  had  an  average 
daily  trading  volume  greater  than  70.730  shares  per 
day. 
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$18,192  billion  to  a  low  of  $808.32 
million  as  of  October  20, 1993,  with  the 
mean  and  median  being  $15,027  billion 
and  $11.4  billion,  respectively.  Third, 
although  the  Index  is  only  comprised  of 
twenty-five  component  stocks,  no  one 
particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  no 
one  stock  comprises  more  than  6.91%  of 
the  Index  total  value  and  the  percentage 
weighting  of  the  three  largest  issues  in 
the  Index  accounting  for  17.77%  of  the 
Index's  value.  Fourth,  all  twenty-five 
stocks  in  the  Index  currently  are  eligible 
for  options  trading."  The  proposed 
CBOE  maintenance  requirement  that 
90%  of  the  weighting  of  the  Index  be 
comprised  of  stocks  that  are  eligible  for 
options  trading  will  ensure  that  the 
Index  is  almost  completely  comprised  of 
options  eligible  stocks.  Fifth,  if  the 
CBOE  increa.ses  the  number  of 
component  stocks  to  more  than  thirty- 
three  or  decreases  that  number  to  less 
than  seventeen,  the  CBOE  will  be 
required  to  seek  Commission  approval 
pursuant  to  section  19(b)(2)  of  the  Act 
before  listing  new  strike  price  or 
expiration  month  series  of 
Telecommunications  index  options. 
This  will  help  protect  against  material 
changes  in  the  composition  and  design 
of  the  Index  that  might  adversely  affect 
the  CBOE's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  Telecommunications 
Index  options.  Finally,  the  Commission 
believes  that  the  expense  of  attempting 
to  manipulate  the  value  of  the 
Telecommunications  Index  in  any 
significant  way  through  trading  in 
component  stocks  (or  options  on  those 
stocks)  coupled  with,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  securities,  will 
help  deter  such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as 
Telecommunications  Index  options 
(including  full-value  and  reduced-value 
Telecommunications  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 


traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things.  that:{l)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  Only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading:  and  (3)  Special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investoi^  in  Telecommunications  Index 
options  and  Telecommunications  Index 
LEAPS.    ■ 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivate  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.24  In  this  regard,  the 
CBPE,  NYSE.  Amex,  and  NASD  are  all 
members  of  the  Intermarket 
Surveillance  Group  ("ISG").  which 
provides  for  the  exchange  of  all 
necessary  surveillance  information. ^s 

D.  Market  Impact 

The  commission  believes  that  the 
listing  and  trading  of 
Telecommunications  Index  options, 
including  full-value  and  reduced-value 
index  LEAPS  on  the  CBOE  will  not 


2' The  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
The  public  noat  must  be  at  least  7.000.000:  (2)  there 
must  be  a  minimum  of  2.000  stockholders:  (3) 
trading  volume  must  have  been  at  least  2A  million 
over  the  preceding  twelve  months:  and  (4)  the 
market  price  muat  have  been  at  leait  S7.S0  for  a 
meiority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  CBOE  Rule  5.3. 


i*  Securities  Exchange  Act  Releaae  No.  31243 
(September  28.  1092),  57  FR  45849  (October  5. 
1992). 

"See  note  17,  supra.  Although  the  Index 
currently  does  not  contain  ADRs,  the  proposal 
provides  that  the  Index  could  contain  AURs 
rnpresenting  telecorrununications  industry  stocks.  If 
the  composition  of  the  Index  would  change  so  that 
greater  than  20%  of  the  Index  was  represented  by 
ADRs  whose  underlying  securities  were  not  subject 
to  a  comprehensive  surveillance  sharing 
arrangement,  then  it  would  be  difficult  for  the 
Commission  to  reach  the  conclusioru  reached  in 
this  order  and  the  Commission  would  have  to 
determine  whether  It  would  be  suitable  to  continue 
to  trade  optioTU  on  the  Index.  The  CBOE  should, 
accordingly,  notify  the  Commission  immediately  if 
more  tlian  tvrtnty  percent  of  the  numerical  value  of 
the  Index  is  represented  by  ADRs  whose  underlying 
securities  are  not  subbed  to  a  comprehensive 
surveillance  sharing  agreement.  Such  achangeiin 
the  composition  of  the  Index  maywaiTant  the 
submission  of  anile  filing,  pursuant  to  Saction  10 
of  the  Act. 


adversely  impact  the  underlying 
securities  markets.^e  First,  as  described 
above,  for  the  most  part,  no  one  stock 
or  group  of  stocks  dominates  the  Index 
must  be  accounted  for  by  stocks  that 
meet  the  options  listing  standards,  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
stocks.27  Third,  the  contract  position 
and  exercise  limits  applicable  to  Index 
options  and  Index  LEAPS  will  serve  to 
minimize  potential  manipulation  and 
market  impact  concerns.  Fourth,  the  risk 
to  investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  and  Index  LEAPS  will 
be  issued  and  guaranteed  by  the  Options 
Clearing  Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Telecommunications 
Index  options  (including  full-value  and 
reduced-value  Index  LEAPS)  based  on 
the  opening  prices  of  component 
securities  is  consistent  with  the  Act.  As 
noted  in  other  contexts,  valuing  options 
for  exercise  settlement  on  expiration 
based  on  opening  prices  rather  than 
closing  prices  may  help  reduce  adverse 
effects  on  markets  for  securities 
underlying  options  on  the  Index.^s 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  allow 
the  Exchange  to  list 
Telecommunications  Index  options 
without  delay.  The  Commission  notes 
that  the  proposal  is  very  similar  to  other 
narrow-based  index  option  proposals 
that  have  been  recently  approved  by  the 
Commission. 28  in  addition,  the 
Commission  notes  the  proposal 
(excluding  Amendment  No.  1)  was 
published  for  the  full  21-day  comment 
period  and  no  comments  opposing  the 
proposal  were  received  by  the 


"In  addition,  the  CBOE  has  represented  that  the 
CBOE  and  the  Options  Price  Reporting  Authority 
("OPRA")  have  the  necessary  systems  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  index  options 
and  Index  L£APS.  See  letter  from  Nancy  L.  Nielsen. 
Assistant  Corporate  Secretary.  CBOE.  (o  Sharon 
Lawson.  Assisunt  Director,  Division  of  Market 
Regulation.  SEC.  dated  October  26.  1903  and 
memorandum  from  Joe  Corrigan  Executive  Director. 
OPRA.  to  Eileen  Smith.  CBOE.  dated  October  22. 
1993. 

2' See  note  23,  supra. 

"See  Securities  Exchange  Act  Release  No.  30944 
(July  21.  1902).  57  FR 33376  (July  28.  1902). 

»See  Securities  Exchange  Act  Release  No  33442 
(Januarys.  1994),  59  FR  1973  (January  13.  1094) 
(CBOE  Gaming  Index):  and  Securities  Exchange  Act 
Release  No.  33101  (November  12.  1993).  56  FR 
61710  (November  22.  1903)  (Amex 
Telecommunications  bideoc). 


I 
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Commission.  With  r^ard  to 
Amendment  No.  1,  the  Commission 
finds  good  cause  for  approving  this 
amendment  on  an  accelerated  basis 
because  the  amendment  does  not  affect 
the  substance  of  the  proposed  rule 
change.  It  merely  requests  accelerated 
approval  of  the  entire  proposal  pursuant 
to  section  19(b)(2)  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  vmtten  submissions 
should  Gle  six  copies  thereof  with  the 
Secretarj'.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  €md  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  jserson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  11,  1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-CBOE-93- 
50),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

[PR  Doc.  94-1429  Filed  1-19-94;  4:15  pm] 
BILUNO  CODE  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange. 
Incorporated 

January'  14. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


>o  15  U.SX.  78s(b)(2)  (1988), 

"  17  CFR  20O.3O-3(a)(12}  (1993). 


for  unlisted  trading  privileges  in  the 
following  securities: 

Aprogenex.  Inc. 
Common  Stock.  S. 001  Par  Value  (File  No. 
7-11847) 
ICF  Kaiser  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11848) 
Koninklijke  Ahold  NV 
American  Depositary  Shares  (each  rep  one 
ordinary  share)  $1.25  Par  Value  (File  No. 
7-11849) 
Amway  Asia  Pacific  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11850) 
Grupo  Gas  Autry  S.A.  De  C. V. 
AJnerican  Depositary  Shares  (rep.  4  Ord. 
Shrs.)  No  Par  Value  (File  No.  7-11851) 
Coastcast  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11852) 
Syratech  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11853) 
Thermo  Remediation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11834) 
Wiser  Oil  Company 
Common  Stock.  $3.00  Par  Value  (File  No. 
7-11855) 
Emerging  Markets  Infrastructure  Fund,  Inc 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11856) 
Home  Holding.  Inc. 
Series  A,  Common  Stock.  $.01  Par  Value 
(File  No.  7-11857) 
Corporate  High  Yield  Fund  11.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11858) 
Salomon  Brothers  Worldwide  Income  Fund, 
Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11859) 
Pakistan  Investment  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11860) 
Schroder  Asian  Growth  Fund,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11861) 
Simon  Propwrty  Group,  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11862) 
Corestates  Financial  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-11863) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  3, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
uTitten  comments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 


the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JonatfaaB  G.  Katz, 

Secretary. 

IFR  Doc.  94-1431  Filed  1-19-94;  4:15  pml 
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[Retease  No.  34-334€8;  File  No.  SR-NYSE- 
93^q 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
and  Trading  of  Equity  Linked  Debt 
Securities 

January  13. 1994. 

I.  Introduction 

On  October  22, 1993,  the  New  York 
Stock  Exchange,  Inc.  CNYSE"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Equity  Linked  Debt 
Securities  ("ELDS"),  hybrid  instruments 
whose  value  will  be  linked  to  the 
performance  of  a  highly  capitalized, 
actively  traded  common  stock  or  other 
individual  equity  security.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  November  8,  1993.3  No 
comment  letters  were  received  on  the 
proposed  rule  change.  On  December  23, 
1993.  the  NYSE  filed  Amendm«?n{  No.  1 
to  the  proposed  rule  change.*  This  order 
approves  the  proposal. 

Under  section  703  of  the  Exchange's 
Listed  Company  Manual  ("Manual"), 
the  NYSE  may  approve  for  listing 
securities  which  can  not  be  readily 
categorized  under  the  listing  criteria  for 


•15U.S.C.  78s(b)(l)(19B8). 

il7CFR240  19b-«  (1992) 

> S«e  Securities  Excbsni^  Act  KelM.<«No.  33118 
(OctotlBr  29. 1993),  58  FR  59285. 

'  In  Amendment  No.  1 .  the  NYSE  propotet  to 
require  <1]  that  the  user  ad  the  security  underlying 
the  ELDS  will  be  a  U.S.  reporting  company  under 
the  Aa;  (2)  that  EU>S  will  be  irUermedialeterm 
securities  (i.e.,  2-7  years);  and  (3)  that  tiie  linked 
security  will  be  limited  to  either  common  slock  or 
non-oonveftible  preferred  slock.  See  Latter  from 
lames  Buck.  Senior  Vice  President  and  S«cretar\'. 
NYSE,  to  Richard  Zack.  Branch  OutL  Office  oT 
Derivatives  Regulation.  Oiviiion  of  Marke' 
RegulatMo.  Commwsion,  dated  Oecerabe-  23, 1M3 
("Ameadfiieot  No.  1"). 
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:omnion  and  preferred  stocks,  bonds, 
jebentures,  and  warrants.  The  NYSE  is 
:iow  proposing  to  (1)  amend  Section  703 
;o  provide  additional  criteria  governing 
[he  listing  of  ELDS,  which  are 
intermediate-term  He,  2-7  years),  non- 
:onvertibIe  hybrid  instruments  whose 
value  wi'l  be  linked  to  the  performance 
af  a  highly-capitalized,  actively  traded 
:ommon  stock  or  convertible  preferred 
stock;  and  (2)  adopt  Parcgraph  904.07  of 
ihe  Manual,  to  provide  a  form  of 
membership  circular  describing  ELDS, 
rhe  Commission  has  previously  . 
approved  listing  and  trading  rules  for 
similar  products.  (1)  Oneric  rules  for 
Equity  Linked  Notes  ("ELNs' )  listed  on 
Ihe  Ameri.'-an  Stock  Exchange,  Inc. 
["Amex");*  and  (2)  product  specific 
rules  for  D*^b?  Exchangeable  for 
Common  Stock  ("DECS")  listed  on  the 
Bxchange.s 

As  with  ELNs,  an  issuer  of  ELDS  may 
provide  for  periodic  interest  payments 
[o  holder*.,  whether  based  on  a  fixed  or 
Roating  rd'.e.^  Furthermore,  as  with 
ELNs.  a  particular  issuance  of  ELDS 
may  also  be  svibject  to  a  "cap"  on  the 
maximum  principal  amount  to  be  repaid 
to  holders  upon  maturity  of  the  ELDS, 
and,  additionally,  may  feature  a  "floor" 
Dn  the  minimum  principal  amount  to  be 
repaid  to  holders  upon  maturity  of  the 
ELDS.  The  Exchange  believes  that  the 
li.sting  flexibility  available  to  an  issuer 
of  ELDS  will  permit  the  creation  of 
securities  which  will  offer  investors  the 
opportunity  to  more  precisely  focus  on 
a  specific  investment  strategy. 

ELDS  will  conform  to  the  listing 
guidelines  under  Seciion  703.19  of  the 
Manual,  which  provide  that  issues  must 
have  (1)  a  minimum  public  float  of  one 
miUion  trading  units;  (2)  a  minimum  of 
400  unit  holders;  (3)  a  minimum  life  of 
one  year:  and  (4)  an  aggregate  market 
value  of  at  least  $4  million.* 
Additionally,  ELDS  will  be  treated  as 
equity  instruments  for,  among  other 
purposes,  margin  requirements.^ 


^See  Securities  Exchange  Act  Release  No.  32343 
:M;iv  20.  1993),  S8  FR  30833  ("Exchange  Acl 
Release  No  32343'). 

'•  DECS  are  hybrid  instrumenls.  issued  by 
American  Express  Corporation.  p<iying  fixed 
quarterly  inferest  payments,  with  principal 
appreciation  linked  to  the  common  stock  of  First 
Data  Corporation.  See  Securities  Exchange  Act 
Release  No  32950  (September  23.  1993).  58  FR 
50985 

'  The  Exchange  agrees  to  notify  the  Commission 
if  an  is.suer  of  ELDS  provides  for  periodic  interest 
payments  to  holders  based  on  a  floating  rate.  .See 
A.Tiendment  No.  1.  supra  note  based  on  a  floating 
rale.  See  .\men(imenl  No.  1.  supra  note  4. 

"The  hybrid  listing  standards  in  seciion  703  18 
of  Ihe  Manual  are  intended  to  accommodate  listed 
companies  in  good  standing.  Iheir  subsidiaries  and 
atniiates.  and  non-listed  equities  which  meet  the 
Exchange's  original  listing  standards. 

••Telephone  conversation  tietween  Vincent 
Patten.  Assistant  Vice  president  oi  New  Products. 


An  issuer  of  a  series  of  ELDS  must 
also  satisfy  certain  of  the  Exchange's 
listing  criteria.  If  the  issuer  is  an  NYSE- 
listed  company,  the  issuer  must  be  a 
company  in  good  standing  {i.e.,  above 
the  Exchange's  continued  listing 
criteria);  'o  if  the  issuer  is  an  affiliate  of 
an  NYSE-listed  company,  the  NYSE- 
listed  company  must  be  in  good 
standing;  and  if  otherwise,  the  issuer 
must  satisfy  the  Exchange's  initial 
listing  criteria."  Additionally,  the 
issuer  must  have  a  .minimum  tangible 
net  worth  of  $150  million.  Finally,  the 
original  issue  price  of  a  series  of  ELDS, 
when  combined  with  all  of  the  issuer's 
other  ELDS  listed  on  a  national 
securities  exchange  or  otherwise 
publicly  traded  in  the  United  States, 
may  not  be  greater  than  25%  of  the 
issuer's  net  worth  at  the  time  of 
issuance. 

Although  the  Exchange  does  not 
believe  that  ELDS  will  have  any 
discernible  impact  on  the  trading 
market  for  the  underlying  linked  stock, 
it  nevertheless  proposes  that  each  equity 
security  on  which  the  value  of  the  ELDS 
is  based  must  (1)  have  a  market 
capitalization  of  at  least  $3  billion;  (2) 
have  a  trading  volume  of  at  least  2.5 
million  shares  in  the  one-year  period 
preceding  the  listing  of  the  ELDS;  (3)  be 
issued  by  a  U.S.  reporting  company 
under  the  Act  which  is  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  a  national 


NYSE,  and  Brad  Ritter,  Attorney.  Office  of 
Derivatives  Regulation,  Division  of  Market 
Regulation.  Conunission,  on  (anuaiy  6.  1994. 

'"The  continued  listing  criteria  for  capital  or 
cominon  stock  requires  that:  (1)The  number  of 
holders  of  100  shares  or  more  is  equal  to  or  greater 
than  1.200;  (2)  the  number  of  publicly  held  shares 
is  equal  to  or  greater  than  600.000:  (3)  the  aggregate 
marlLet  value  of  publicly-held  shares  is  equal  to  or 
greater  than  SS  million:  (4)  the  aggregate  market 
vail."  of  shares  outstanding  (excludii.g  treasury 
stock)  is  equal  to  or  greater  than  S8  million  and 
average  net  income  after  taxes  for  the  past  three 
years  is  equal  to  or  g.'eater  than  S600.000:  and  (5) 
net  tangible  assets  available  to  common  stock  are 
equal  to  or  greater  than  S8  million  and  average  net 
income  after  taxes  for  the  past  three  years  is  equal 
to  or  greater  than  S600.000.  See  seciion  602  of  the 
manual. 

■>  Specifically,  the  minimum  original  listing 
criteria  requires  that  issuers  have:  (1)  At  least  2.000 
holders  holding  100  shares  or  more  or  have  al  least 
2.200  holders  with  a  minimum  average  monthly 
trading  volume  of  100.000  shares  (for  the  most 
recent  6-monlh  period):  (2)  a  public  float  of  at  least 
1.1  million  shares;  (3)  an  aggregate  market  value  of 
publicly-held  shares  of  at  least  S18  million  or  total 
nel  tangible  assets  of  at  least  S18  million:  and  (4) 
earnings  before  taxes  of  at  least  S2.S  million  in  the 
latest  fiscal  year  and  earnings  before  taxes  of  S2 
million  in  each  of  the  preceding  two  fiscal  years, 
or  earnings  before  taxes  of  S6.5  million  in  Ihe 
aggregate  for  the  last  three  fiscal  years  with  a  S4.5 
million  minimum  in  the  most  recent  fiscal  year  (all 
three  years  are  required  to  t>e  profitable).  See 
sections  102  01-102.03  and  103.01-103.05  of  the 
Manual.  The  Exchange  will  evaluate  Sovereign 
issuers  on  a  case- by-case  basis. 


securities  system;  >2  and  |4)  be  subject  to 
last  sale  reporting.  Additionally,  under 
only  very  limited  circumstances,  the 
issuance  of  ELDS  relating  to  any 
underlying  equity  security  may  not 
exceed  five  percent  of  the  total 
outstanding  shares  of  such  underlying 
equity  security.' a 

Because  ELDS  are  linked  to  another 
security,  the  Exchange  has  proposed 
safeguards  that  are  designed  to  meet  the 
investor  protection  concerns  raised  by 
the  trading  of  ELDS.  First,  pursuant  to 
NYSE  rule  405,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  leam  the 
essential  facts  relating  to  every  customer 
prior  to  trading  ELDS.  Second, 
consistent  with  NYSE  rule  405.  the 
Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  ELDS  prior  to,  or  promptly  after, 
the  completion  of  the  transaction.  Third, 
in  accordance  with  the  proposed 
amendment  to  adopt  Paragraph  904.07 
of  the  Manual,  the  Exchange  will 
distribute  a  circular  to  its  membership 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendations 
and  account  approval)  when  handling 
transactions  in  ELDS.'* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).i» 
Specifically,  the  Commission  believes 
that  providing  for  the  exchange-trading 
of  ELDS  will  offer  a  new  and  innovative 
means  of  participating  in  the  securities 
markets.  In  particular,  the  Commission 
believes  that  the  availability  of  ELDS 
will  permit  investors  to  more  closely 
approximate  their  desired  investment 


>>This  requirement  precludes  the  issuanceof 
ELDS  overlying  American  Depositary  Receipts 
("ADRs").  whether  sponsored  or  unsponsored  &nd 
the  need  for  surveillance  sharing  agreements 
between  the  relevant  foreign  and  domestic 
exchanges.  The  Commission,  however,  would  be 
willing  to  reexamine  this  issue  al  a  later  dale  if 
justified  by  the  subsequent  trading  experience  in 
ELOS  and  if  sufficient  safeguards  were  in  place  to 
ensure  pricing  integrity  In  both  the  ELDS  and  the 
underlying  linked  ADR. 

"The  only  exceptions  to  this  restriction  are 
where  oitber  (1)  the  issuer  of  the  ELDS  and  the 
issuer  of  the  underlying  security  are  affiliated;  or  (2) 
the  issuer  of  the  ELDS  holds  an  amount  of  the 
underlying  security  at  least  equal  to  the  amount  cf 
the  underlying  security  represented  by  the  ELDS.  In 
either  case,  the  maximum  percentage  of  ELDS  that 
may  be  issued  will  be  evaluated  by  the  Exchange 
on  a  case-by-case  ttasis  in  consultation  with  the  staff 
of  the  Commission. 

>«The  Commission  notes  that  the  ELDS  are 
subject  to  Ihe  equity  margin  rules  of  the  Exchange. 

•»  15  U.S.C  78f(b)(5)  (198«). 
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objectives  through,  for  example,  shifting 
some  of  the  opportunity  for  upside  gain 
in  return  for  additional  income. i^ 
Accordingly,  for  these  reasons,  as  well 
as  the  reasons  stated  in  the 
Commission's  ELNs  approval  order.i^ 
the  Commission  finds  that  the  NYSE 
standards  for  the  listing  and  trading  of 
ELDS  are  consistent  with  the  Act  and 
that  the  listing  and  trading  of  F.I  .DS  is 
in  the  pubUc  interest. 

As  with  ELNs,  ELDS  are  not  leveraged 
instruments,  however,  their  price  will 
still  be  derived  and  based  upon  the 
underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  an  ELDS  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  in  considering  the 
Amex's  proposal  to  list  and  trade  ELNs, 
the  Commission  had  several  specific 
concerns  with  this  type  of  product  (i.e., 
(1)  Investor  protection  concerns.  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  instrument.  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  linked  security). is  The 
Commission  concluded,  however  that 
the  Amex  proposal  adequately 
addressed  each  of  these  issues  such  that 
the  Commission's  regulatory  concerns 
were  adequately  minimized. ib 
Similarly,  in  this  proposal,  the  NYSE 
has  proposed  safeguards  which  the 
Commission  finds  to  be  equivalent  to 
those  approved  for  the  trading  of  ELNs. 
Finally  the  proposal  was  published  for 
the  full  21 -day  comment  period  and  no 
comments  were  received  by  the 
Commission.  As  a  result,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(bK5).2o 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 


i«Pur«u«nt  to  MCtion  6(b)(S)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
■  product  that  served  no  investment,  hedging,  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulatioa.  diminished  public  confidence  in  the 
integrity  of  the  markets.  atMl  other  valid  regulatory 
concerns. 

■  'See  Exchange  Act  Release  No.  32343,  supn 
notes. 

"Id. 

i»/d. 

» 19  VS.C.  S  7SQbXS)  (IMS). 


thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  finds 
that  Amendment  No.  1  more  closely 
conforms  the  Exchange's  proposal  to  the 
proposal  already  approved  by  the 
Commission  with  respect  to  the  listing 
and  trading  of  ELNs  on  the  Amex.2> 
Specifically.  Amendment  No.  1 
provides  for  additional  listing  standards 
that  are  specifically  tailored  to  ELDS. 
The  Commission  believes  that  these 
additional  listing  standards  strengthen 
the  integrity  of  the  security  and  will 
piomote  stability  in  the  marketplace. 
Additionally,  the  Commission  has  not 
received  any  comments  on  this 
proposal.  Therefore,  the  Commission 
believes  it  is  consistent  with  sections 
6(b)(5)2i  and  19{b)(2)23  of  the  Act  to 
approve  Amendment  No.  1  to  the 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commis-sion. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NYSE-93-39  and  should  be 
submitted  by  February  11, 1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,2-»  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-93-39)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  Pursuant  to  delegated 
authority.2* 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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Self-Regulatory  Organizations:  Notice 
of  Fmng  of  Proposed  Rule  Change  toy 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Political 
Contributions  and  Prohibitions  on 
Municipal  Securities  Business 

lanuary  14. 1994. 

On  fanuary  12, 1994.  the  Municipal 
Securities  Rulemaking  board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-94-2), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  and  Rule 
19b-4  thereunder.  The  MSRB  filed  the 
proposal  to  adopt  rules  relating  to 
political  contributions  and  prohibitions, 
on  municipal  securities  business.  The 
proposed  rule  change  is  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  people. 

Comments  should  be  filed  by 
February  11.  1994.  The  Commission 
encourages  interested  persons  to  file 
their  views  promptly,  recognizing  the 
statutory  timeframe  described  in  Section 
III  below.  The  role  of  political 
contributions  in  the  municipal 
securities  market  and  the  integrity  of  the 
underwriting  process  has  been  a  matter 
of  concern  to  the  MSRB  for  several  years 
and  has  been  the  subject  of  extensive 
public  debate,  even  before  the  MSRB 
released  its  draft  proposal  in  August 
1993. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  proposed 
rule  C-37  regarding  political 
contributions  and  prohibitions  on 
municipal  securities  business,  and 
proposed  amendments  to  existing  rules 
G— 8  and  G-9  on  recordkeeping  and 
record  retention,  respectively. 

Proposed  rule  G-37  would  prohibit 
brokers,  dealers  and  municipal 
securities  dealers  (hereafter  referred  to 
as  "dealers")  from  engaging  in 
municipal  securities  business  with  an 
issuer  within  two  years  after  any 
contribution  to  an  official  of  such  issuer 
made  by:  (i)  The  dealer;  (ii)  any 
municipal  finance  professipnal 
associated  with  such  dealer;  or  (iii)  any 
political  action  committee  ("PAC") 
controlled  by  the  dealer  or  any 
municipal  finanoe  professional.  The 
prohibition  on  business  would  arise 
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from  contributions  made  on  or  after 
April  1,  1994.  There  is  one  exception  to 
this  prohibition:  contributions  made  by 
municipal  Hnance  professionals  to 
officials  of  issuers  would  not  invoke 
application  of  the  prohibition  on 
business,  but  only  if  the  municipal 
finance  professional  is  entitled  to  vote 
for  such  official  and  provided  any 
contributions  by  such  municipal  finance 
professional  do  not  exceed,  in  total. 
$250  to  each  official,  per  elet;tion. 

Proposed  ruleG— 37  also  would 
require  dealers  to  disclose  to  the  Board 
certain  political  contributions,  as  well 
as  other  summary  information,  to  allow 
public  scrutiny  of  political 
contributions  and  the  municipal 
securities  business  of  a  dealer. 
Contributions  to  be  reported  would 
include  those  to  officials  of  issuers  and 
political  parlies  of  states  and  political 
subdivisions  made  by  the  dealer,  any 
municipal  finance  professional,  any 
executive  officer,  and  any  PAC 
controlled  by  the  dealer  or  by  any 
municipal  finance  professional.  Only 
such  contributions,  over  a  de  minimis 
amount,  by  municipal  finance 
professionals  and  executive  officers 
would  be  disclosed.  The  names  of 
individual  municipal  finance 
professionals  and  executive  officers 
would  not  be  disclosed.  Such  reports 
also  would  include  a  list  of  issuers  with 
which  the  dealer  has  engaged  in 
municipal  se<;urities  business  during  the 
reporting  period,  along  with  the  type  of 
municipal  securities  business  and  the 
name,  company,  role  and  compensation 
arrangement  of  any  person  employed  by 
the  dealer  to  obtain  or  retain  municipal 
securities  business  with  such  issuers. 
The  reports  would  be  made  on  proposed 
Form  G-37  and  would  be  submitted  to 
the  board  in  accordance  with  rule  G-37 
filing  pro«:edures,  quarterly,  with  due 
dates  determined  by  the  Board. 

The  proposed  amendment  to  rule  G- 
8  would  require  a  dealer  to  maintain  a 
list  of:  (i)  Names,  titles,  city/county  and 
state  of  residence  of  every  municipal 
finan'^e  professional;  |ii)  names,  titles, 
city/county  and  state  of  residence  of  all 
executive  officers;  (iii)  the  states  in 
which  the  dealer  is  engaging  or  is 
seeking  to  engage  in  municipal 
securities  business;  (iv)  every  issuer 
with  which  municipal  securities 
business  has  been  conducted  during  the 
current  year,  as  well  as  the  previous  two 
years  and,  where  applicable,  the  name, 
company,  role  and  compensation 
arrangement  of  any  person  employed  by 
the  dealer  to  obtain  or  retain  municipal 
securities  business  with  such  issuer; 
and  (v)  all  contributions,  direct  or 
indirect,  to  officials  of  issuers  and  to 
political  parties  of  states  and  political 


subdivisions  made  by  the  dealer,  any 
dealer-controlled  PAC,  any  municipal 
finance  professional  or  executive  officer. 
The  dealer  would  not,  however,  be 
required  to  maintain  a  list  of 
contributions  by  its  municipal  finance 
professionals  or  executive  officers  that 
are  made:  (i)  To  officials  for  whom  the 
person  is  entitled  to  vote,  provided  such 
contributions  do  not  exceed  $250  to 
each  issuer  official,  per  election;  and  (ii) 
to  political  parties  for  the  state  and 
political  subdivision  in  which  the 
person  is  entitled  to  vote,  provided  such 
contributions  do  not  exceed  $250  per 
party,  per  year.  In  addition,  dealers 
would  not  be  required  to  maintain  a  list 
of  contributions  by  any  other 
employees,  affiliate  companies  and  their 
employees,  spouses  of  covered 
employees,  or  any  other  person  or  entity 
unless  the  contributions  were  directed 
by  persons  or  entities  subject  to 
proposed  rule  G-37.  The  required 
records  pursuant  to  the  proposed 
amendment  to  rule  G-8  would  not  have 
to  be  maintained  for  contributions  made 
or  business  engaged  in  prior  to  April  1 , 
1994. 

The  proposed  amendment  to  rule  G- 
9  would  require  dealers  to  maintain,  for 
a  six-year  period,  those  records  required 
pursuant  to  the  proposed  amendment  to 
rule  G-8. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

|a)  Over  the  last  few  years,  the  Board 
has  become  increasingly  concerned 
about  the  opportunity  for  abuses  and  the 
problems  associated  with  political 
contributions  in  connection  with  the 
awarding  of  municipal  securities 
business.  The  Board  believes,  based  on 
comment  letters  and  other  information, 
that  there  have  been  numerous 
instances  in  which  dealers  have  been 
awarded  municipal  securities  business 
based  on  their  pohtical  contributions. 
Even  where  such  improprieties  have  not 


transpired,  political  contributions  create 
a  potential  conflict  of  interest  for 
issuers,  or  at  the  very  least  the 
appearance  of  a  conflict,  when  dealers 
make  contributions  to  officials 
responsible  for,  or  capable  of 
influencing  the  outcome  of,  the 
awarding  of  municipal  securities 
business  and  then  are  awarded  business 
by  issuers  associated  with  these 
officials.  The  problems  associated  with 
political  contributions  undermine 
investor  confidence  in  the  municipal, 
securities  market,  which  is  crucial  to  the 
long-term  health  of  the  market,  both  in 
terms  of  liquidity  and  capital-raising 
ability.  In  addition,  in  order  to  promote 
just  and  equitable  principles  of  trade. 
the  awarding  of  business  should  be 
based  on  merit,  and  not  on  political 
contributions.  The  payment  of  such 
contributions  to  obtain  business  creates 
artificial  barriers  to  those  dealers  not 
willing  or  able  to  make  such  payments, 
thereby  harming  investors  and  the 
public  interest  by  stifling  competition 
and  increasing  market  costs  associated 
with  doing  municipal  securities 
business.  Accordingly,  the  Board  has 
determined  that  regulatory  action  is 
necessary,  among  other  things,  to 
protect  investors  and  maintain  the 
integrity  of  the  market. 

Background 

The  Board  has  monitored  and 
discussed  the  issues  surrounding 
political  contributions  since  its 
November  1990  meeting.  In  August 
1991,  the  Board  published  a  notice 
expressing  its  concern  that  the  process 
of  selecting  an  underwriting  team  not  be 
influenced  by  political  contributions. 
The  Board  stated  that  it  is  critical  that 
the  market  engender  the  highest  degree 
of  public  confidence  so  that  investors 
will  provide  much  needed  capital  to 
stale  and  local  governments.  Toward 
this  end,  the  Board  encouraged 
underwriters  and  state  and  local 
governments  to  maintain  the  integrity  of 
the  underwriter  selection  process.  In 
May  1993,  the  Board  published  a  press 
release  noting  continuing  concern  by 
the  Board,  industry  members  and  others 
regarding  political  contributions.  The 
Board  indicated  that  it  planned  to 
review  its  authority  and  options  for 
rulemaking  in  this  area. 

In  August  1993,  the  Board  published 
for  comment  draft  rule  G-37  ("August 
1993  draft  rule"),  which  would  have  (1) 
prohibited  brokers,  dealers  and 
municipal  securities  dealers  ("dealers ') 
and  their  associated  persons  from 
making  political  contributions,  directly 
or  indirectly,  to  officials  of  issuers  for 
the  purpose  of  obtaining  or  retaining 
municipal  securities  business,  and  (2) 
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required  dealers  and  their  associated 
persons  to  disclose,  for  a  four-year 
period,  all  political  contributions  to 
officials  of  such  issuers  with  whom  they 
have  done  business.  The  Board  also 
requested  comments  on  draft 
amendments  to  rule  G-a  and  G-9.  on 
recordkeeping  and  record  retention, 
respectively,  requiring  the  recording  of 
information  regarding  certain  political 
contributions.  The  vast  majority  of 
commentators  supported  the  Board's 
efforts  to  alleviate  the  problems,  both 
actual  and  potential,  associated  with 
political  contributions,  and  thereby 
maintain  the  integrity  of  the  market  and 
protect  investors  and  the  public  interest. 
However,  none  gave  unqualified 
support  for  the  August  1993  draft  rule; 
every  commentator  suggested 
modiHcations.  At  its  November  and 
December  1993  meetings,  the  Board 
carefully  considered  the  commentators' 
concerns  and  suggestions,  and  adopted 
the  proposed  rule  change.  The  Board 
believes  that  the  proposed  rule  change 
effectively  addresses  the  problems  of 
political  contributions  and  the  awarding 
of  municipal  securities  business. 

General  Prohibition  on  Engaging  in 
Municipal  Securities  Business 

Proposed  rule  G-37  would  prohibit 
any  dealer  from  engaging  in  municipal 
securities  business  with  an  issuer 
within  two  years  after  any  contribution 
to  an  official  of  such  issuer  made  by:  (i) 
The  dealer,  (ii)  any  municipal  finance 
professional  associated  with  such 
dealer;  or  (iii)  any  political  action 
committee  ("PAC")  controlled  by  the 
dealer  or  any  municipal  Bnance 
professional.  One  exception  to  this 
prohibition  is  discussed  below. 

The  proposed  rule  change  is  not  a  ban 
on  political  contributions — it  is  a  ban  on 
engaging  in  municipal  securities 
business  with  an  issuer  after  certain 
contributions  are  made  to  officials  of 
such  issuer.  The  term  "municipal 
securities  business"  is  defined  in  the 
proposed  rule  to  encompass  certain 
activities  of  dealers,  such  as  acting  as 
negotiated  underwTiters  (as  managing 
underwriter  or  as  syndicate  member), 
financial  advisors  and  consultants, 
placement  agents,  and  negotiated 
remarketing  agents.^  Thus,  a  dealer 
could  not  provide  any  of  these  services 
to  an  i.ssuer  within  two  years  after  the 
dealer,  any  dealer-controlled  PAC  or 
any  municipal  finance  professional 
made  contributions  to  an  official  of  such 
issuer.  This  prohibition  on  business  also 
would  result  if  a  municipal  finance 


professional  associated  with  a  dealer 
made  such  a  contribution  prior  to 
becoming  associated  with  the  dealer 
(i.e.,  the  two-year  ban  on  business 
applies  to  both  the  current  and  prior 
employer  of  the  municipal  finance 
professional).  This  is  intended  to 
prohibit  the  new  employer  from 
obtaining  municipal  securities  business 
based  on  prior  contributions  by  its 
municipal  finance  professionals. 

The  prohibitions  on  business  under 
the  rule  arise  from  contributions  made 
on  or  after  April  1,  1994.  This  date  was 
set  so  that  dealers  could  begin  to 
monitor  those  political  contributions 
that  may  subject  them  to  restrictions  on 
engaging  in  municipal  securities 
business. 

An  "official  of  an  issuer"  is  defined 
as  any  incumbent,  candidate  or 
successful  candidate  for  elective  office 
of  the  issuer,  which  office  is  directly  or 
indirectly  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  dealer  for  municipal  securities 
business.  The  definition  includes  any 
issuer  official  or  candidate  (or 
successful  candidate)  who  has  influence 
over  the  awarding  of  municipal 
securities  busine.ss  so  that  contributions 
to  certain  state-wide  executive  or 
legislative  officials  (e.g.,  governors) 
would  be  included  within  the  proposed 
rule  change's  prohibition  on  engaging  in 
municipal  securities  business. 

"Cx)ntributions"  which  invoke 
application  of  the  prohibition  include 
any  gift,  subscription,  loan,  advance,  or 
deposit  of  money  or  anything  of  value 
made:  (i)  For  the  purpose  of  infiuencing 
any  election  for  federal,  state,  z  or  local 
office;  (ii)  for  payment  or  reduction  of 
debt  incurred  in  connection  with  any 
such  election;  or  (iii)  for  transition  or 
inaugural  expenses  incurred  by  the 
successful  candidate  for  state  or  local 
office.  The  Board  has  decided  to  include 
all  such  payments  within  the 
parameters  of  proposed  rule  G-37 
because  of  concern  that  such  types  of 
payments,  in  the  past,  have  or  may  have 
been  connected  to  the  awarding  of 
municipal  securities  business.  The 
Board  believes  that  the  proposed  rule's 
definition  of  contribution  will  cover  all 
circumstances  in  which  political 
contributions  are  made  to  state  and  local 
issuer  officials  and  cjindidates  who  can 
influence  the  awarding  of  municipal 
securities  business,  both  before  and  after 


election  to  state  and  local  office.  The 
Board  wishes  to  sever  any  connection 
between  contributions  and  municipal 
securities  business.  Any  other  payments 
to  issuer  officials  are  addressed  in  other 
Board  rules,  such  as  rule  G-20  on  gifts 
and  gratuities. 

Finally,  the  Board  does  not  seek, 
through  its  definition  of  contribution,  to 
restrict  the  personal  volunteer  work  of 
municipal  finance  profe.ssionals  in 
political  campaigns  other  than  soliciting 
or  coordinating  contributions.s 
However,  if  resources  of  I  he  dealer  are 
used  (e.g.,  a  political  position  paper  is 
prepared  by  dealer  personnel)  or 
expenses  are  incurred  by  the  municipal 
finance  professional  in  such  personal 
volunteer  work,  the  value  of  such 
resources  or  exptnises  would  be 
included  withm  the  definition  of 
contribution. 

Exception  for  Certain  Contributions 

The  only  exception  to  the  proposed 
rule  change's  absolute  prohibition  on 
business  is  for  certain  contributions 
made  to  issuer  officials  by  municipal 
finance  professionals.  Contribution.s  by 
such  persons  to  officials  of  issuers 
would  not  invoke  application  of  tiie 
prohibition  on  business,  but  only  if  the 
municipal  finance  professional  is 
entitled  to  vote  for  such  official  and 
provided  any  contributions  by  such 
municipal  finance  professional  do  not 
exceed,  in  total,  $250  to  each  official, 
per  election.*  The  Board  believes  that 
this  exception  is  appropriate  because 
contributions  of  this  nature  present  less 
opportunity  for  a  confiict  of  interest  or 
the  appearance  of  a  confiict  of  interest 
on  the  part  of  an  issuer  official  in  the 
awarding  of  municipal  securities 
business. 

The  term  "municipal  finance 
professional"  means:  (i)  Any  associated 
person  primarily  engaged  in  municipal 
securities  representative  activities,  as 
defined  in  rule  G-3(a)(i).s  (ii)  any 


•  The  proposed  rule  would  not  prohibit  dealers 
from  acting  as  competitive  underwriters  or 
competitive  remarketing  agents. 


2  The  term  "state"  is  defined  in  Section  3(a)(16) 
of  the  ,^ct  to  mean  any  slate  of  the  United  Stales, 
the  District  of  Columbia.  Puerto  Rtco.  the  Virgin 
Islands,  or  any  other  possession  of  the  United 
Slates.  Rule  I>-1  provides  that,  unless  the  context 
otherwise  requires,  the  temu  used  in  the  Board's 
rules  shall  have  the  same  meanings  set  forth  in  the 
Act. 


'Kestrictionson  soliciting  or  coordinating 
contributions  are  destribi'd  below. 

<Thu8.  if  an  issuer  official  (i  p.,  inciinilM-ii's  and' 
or  candidale.s)  for  whom  the  municipul  ni..iii(e 
professional  isenliiled  to  vnle  is  involved  in  a 
primary  prior  to  the  general  election,  the  munii  i;nil 
fi.nance  professional  couK!  contribute  up  to  $50U  for 
each  such  official  U  e  .  $250  per  elticliun). 

'  Rule  G-3(a)(i)  defines  the  term  "municipal 
spcuritie*  representative"  as  a  person  a.-wociaied 
with  a  dealer,  other  than  a  person  whose  funf  lion.s 
arc  soluly  clerical  or  mini'^lerial.  whose  activities 
include  one  or  more  of  the  following:  (A) 
Underwriting,  trading  or  sales  of  municip.il 
securities:  (B)  financial  advisory  or  consuitani 
ser\'ices  for  issuers  in  connection  with  the  issuance 
of  municipal  securities;  (C|  research  or  investment 
advice  with  respect  lo  municipal  securities:  or  (D) 
any  other  activities  which  involve  communication, 
directly  or  indirectly,  with  pubic  investors  in 
municipal  securities;  provided,  however,  that  the 

Continurd 
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issociated  person  who  solicits 
municipal  securities  business;  (iii)  any 
direct  supervisor  of  such  persons  up 
hrough  and  including,  in  the  case  of  a 
jealer  other  than  a  bank  dealer,  the 
[Ihief  Executive  Officer  or  similarly 
jituated  oftlcial  and.  in  the  case  of  a 
sank  dealer,  the  officer  or  officers 
iesignafed  by  the  bc'-ard  of  directors  of 
he  bank  as  responsible  for  the  day-to- 
jay  conduct  of  the  banks  municipal 
securities  dealer  activities,  as  required 
pursuant  to  rule  G-l{a);  or  (iv)  any 
memt>er  of  the  dealer  executive  or 
management  committee  or  similarly 
>ituated  officials,  if  any  (or,  in  the  case 
::f  a  bank  dealer,  similarly  situated 
officials  in  the  separately  identiPiabie 
riepartment  of  division  of  the  bank,  as 
defined  in  rule  G-1). 

included  w  ilhin  the  definition  of 
[Municipal  finance  professional  is  any 
3>sociatad  person  of  the  dealer  involved 
in  the  solicitation  of  municipal 
ierurities  business  or  bringing  to  market 
new  issue  municipal  securities.  The 
definition  also  includes  those 
it'/dividuals  who  have  an  economic 
interest  in  seeing  that  the  dealer  is 
awarded  municipal  securities  business 
and  who  thns  may  be  in  a  position  to 
make  political  contributions  for  the 
pi-rpose  of  influencing  the  awarding  of 
fjut.h  business  by  issuer  officials.  Such 
persons  would  include  those  in  the 
piiblic  finance  department,  as  well  as 
underwriters,  traders  and  institutional 
ard  retail  sales  persons  primarily 
e'igaged  in  municipal  securities 
sflivities.  The  Board  does  not  intend  to 
include  within  the  definition  of 
municipal  finar.!;e  professional  retail 
sales  persons  who  primarily  sell  other 
predicts  or  as.sociated  persons 
e'nployed  in  departments  other  than  the 
municipal  securities  department. 

Direct  and  Indirect  Contributions 

In  addition  to  the  prohibition  on 
business  described  above,  the  proposed 
rule  al<;o  would  prohibit  a  dealer  and 
any  niuriripal  finarTte  professional  from 
doinp  3.- y  act  indirectly  which  would 
resuli  in  a  violation  of  the  proposed  rule 
if  done  directly  by  the  dealer  or 
municipal  finance  professional.  This 
proscription  was  modeled  aftar  Section 
20(b)  of  the  Act «  and  is  intended  to 
prohibit  those  parties  subjeci  to  the 
proposed  rule  from  using  other  persons 


sct.viiiei  r-Tum«sted  in  subparagraphs  (C)  and  fU) 
ar?  Ii.iiited  to  sucti  actu-itim  as  they  relate  to  tha 
aclivilies  pnumeraled  in  subparagraphs  (A)  and  (P). 

''  Stidion  ZOrb)  provides  that:  "I!  shall  be 
unlawful  for  any  person,  directly  or  iiKlir«clly.  to 
do  ary  act  or  thing  which  ll  would  be  unlawful  for 
such  person  to  do  under  the  provisions  of  this  title 
or  any  rule  or  r<!gulation  thereunder  through  or  by 
mfians  of  any  other  person." 


or  entities  as  conduits  in  order  to 
circumvent  the  proposed  rule.  A  dealer 
would  violate  the  proposed  rule  by 
engaging  in  municipal  securities 
business  with  an  issuer  after  directing  a 
person  to  make  a  contribution  to  an 
official  of  such  issuer.  For  example,  a 
violation  would  result  if  a  dealer  does 
business  with  an  issuer  after  directing 
contributions  by  associated  persons, 
family  members  of  associated  persons, 
consultants,  lobbyists,  attorneys,  other 
dealer  affiliates,  their  employees  or 
PACs,  or  other  persons  or  entities  as  a 
means  to  circumvent  the  rule.  Finally, 
the  dealer  would  violate  the  rule  by 
doing  business  with  an  issuer  after 
providing  money  to  any  person  or  entity 
when  the  dealer  knows  that  such  money 
will  be  given  to  an  official  of  an  issuer 
who  could  not  receive  such  a 
contribution  directly  from  the  dealer 
without  triggering  the  rule's  prohibition 
on  business.  For  example,  in  certain 
instances,  a  local  political  party  may  be 
soliciting  contributions  for  the  purpose 
of  supporting  one  issuer  official.  If  this 
is  the  case,  contributions  made  to  the 
political  party  would  result  in  these 
same  prohibition  on  municipal 
securities  business  as  would  a 
contribution  made  directly  to  the  issuer 
official. 

Solicitation  and  Bundling  Prohibition 

The  proposed  rule  also  would 
prohibit  a  dealer  and  any  municipal 
finance  professional  from  soliciting  the 
parties  described  above,  as  well  as  any 
other  person  or  entity,  to  make 
contributions  to  an  official  of  an  issuer 
with  which  the  dealer  engages  or  is 
seeking  to  engage  in  municipal 
securities  business  or  to  coordinate  {i.e., 
bundle]  contributions.'  Dealers  may  not 
engage  in  municipal  securities  business 
with  issuers  if  they  or  their  municipal 
finance  professionals  engage  in  any  kind 
of  fund-raising  activities  for  officials  of 
such  issuers.  As  noted  previously, 
municipal  finance  professionals  may 
volunteer  their  personal  services  in 
other  ways  to  political  campaiyis. 

Recordkeeping  Requirements 

To  facilitate  compliance  with,  and 
enforcement  of,  proposed  rule  G-37,  the 
Board  also  proposes  to  amend  existing 
rules  G-8  and  G-9,  concerning 
recordkeeping  and  record  retention, 
respectively.  The  amendment  to  rule  G- 
8  is  designed  to  assist  dealers  in 
determining  whether  or  not  they  may 


engage  in  business  with  a  particular 
issuer.  These  amendments  would 
require  a  dealer  to  maintain  a  list  of:  (i) 
Names,  titles,  city/county  and  state  of 
residence  of  every  mtmicipal  finance 
professional;  (ii)  names,  titles,  city/ 
county  and  state  of  residence  of  all 
executive  officers;*  (iii)  the  states  in 
which  the  dealer  is  engaging  or  is 
seeking  to  engage  in  municipal 
securities  business;  (iv)  every  issuer 
with  which  municipal  securities 
business  has  been  conducted  during  the 
current  year,  as  well  as  the  previous  two 
yea.'s  and,  where  applicable,  the  name, 
company,  role  and  compensation 
arrangement  of  any  person  employed  by 
the  dealer  to  obtain  or  retain  municipal 
securities  business  with  such  issuer; 
and  (v)  all  contributions,  dinx-i  or 
indirect,  to  officials  of  issuers  and  to 
political  parties  of  states  and  political 
subdivisions  made  by  the  dealer,  any 
dealer-controlled  PAC,  any  municipal 
finance  professional  or  executive  officer. 
The  dealer  would  not,  however,  be 
required  to  maintain  a  list  of 
contributions  by  its  munidpkal  finance 
professionals  or  executive  officers  that 
are  made:  (i)  To  officials  for  whom  the 
person  is  entitled  to  vote,  provided  such 
contributions  do  not  exceed  $250  to 
each  issuer  official,  per  election;  and  (ii) 
to  political  parties  for  the  state  and 
political  subdivision  in  which  the 
person  is  entitled  to  vote,  provided  such 
contributions  do  not  exceed  S250  per 
party,  per  year.  In  addition,  dealers 
would  not  be  required  to  maintain  a  li.st 
of  contributions  by  any  other 
employees,  affiliate  companies  and  their 
employees,  spouses  of  covered 
employees,  or  any  other  person  or  entity 
unless  the  contributions  were  directed 
by  persons  or  entitles  subject  to  the 
pronored  rule. 

The  Board  determined  to  add  a 
recordkeeping  reouirement  for 
contributions  made  by  executive  officers 
and  contributions  made  to  political 
parties  to  help  en.sure  that  dealers, 
dealer-controlled  PACs  and  municipal 
finance  professionals  do  not  circumvent 
the  prohibition  on  business  in  the 
proposed  rule  by  indirect  contributions 
to  issuer  officials  througli  executive 
officers  or  to  state  or  local  political 
parties.  Upon  review  by  the 
enforcement  agenrJes  of  such 
information,  the  Board  may  determine 
that  further  revisions  to  the  proposed 
rule  change  in  tliis  area  would  be 
appropriate. 


'  By  the  ierin  "seeking  lo  engage  in  municipal 
8«ruriltes  business"  the  Board  meaiu  dasler 
activities  including  respoitding  to  Requnsts  for 
Proposal*,  making  presentations  of  public  Rnance 
capabilities,  and  other  soUciting  of  business  with 
issuer  ofTiclals. 


■An  executive  officer  is  defined  in  the  proposed 
rule  as  any  associated  person  in  charge  ofa 
pnncipal  busir>ess  unit,  division  or  function  or  any 
other  person  who  peHorms  similar  policy  making 
func!ions  for  the  daater.  t>ul  doM  not  include  any 
municipal  Tinance  profesaiooal. 
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In  addition,  a  number  of 
commentators  expressed  concern  about 
the  use  of  consultants  by  dealers  to 
obtain  or  retain  municipal  securities 
business.  Again,  once  the  prohibition  on 
business  in  the  proposed  rule  change  is 
put  into  effect,  the  Board  is  concerned 
that  use  of  consultants  who  make 
contributions  to  issuer  officials  may 
increase.  Thus,  the  proposed  rule 
change  also  would  require  dealers  to 
record  every  issuer  with  which 
municipal  securities  business  has  been 
conducted,  the  type  of  business,  and, 
where  applicable,  the  name,  company, 
role  and  compensation  arrangement  of 
any  person  employed  by  the  dealer  to 
obtain  or  retain  municipal  securities 
business  with  the  issuers  listed. 

The  records  would  not  have  to  be 
maintained  for  contributions  made  or 
business  engaged  in  prior  to  April  1, 
1994.  The  amendment  to  rule  G-9 
would  require  dealers  to  maintain  these 
records,  required  pursuant  to  the 
proposed  amendments  to  rule  G-8,  for  a 
six-year  period. 

Disclosure  Requirements 

Proposed  rule  G-37  would  require 
dealers  to  report  to  the  Board  certain 
summary  information  concerning 
contributions  in  order  to  allow  for 
public  access  to  such  information. 
Contributions  to  be  reported  include 
those  to  officials  of  issuers  and  political 
parties  of  states  and  political 
subdivisions  made  by:  (i)  the  dealer;  (ii) 
any  municipal  Hnance  professional;  (iii) 
any  executive  officer;  and  (iv)  any  PAC 
controlled  by  the  dealer  or  by  any 
municipal  finance  professional.  Only 
such  contributions  over  a  de  minimis 
amount,  i.e.,  those  required  to  be 
recorded  under  rule  G-8,  would  be 
disclosed. 

Reports,  on  Form  G-37,  would  be 
submitted  to  the  Board  in  accordance 
with  Board  rule  G-37  filing  procedures, 
quarterly,  with  due  dates  determined  by 
the  Board  and  would  include,  by  state: 
(i)  the  name,  title  (including  any  city/ 
county/state  or  other  political 
subdivision)  of  each  ofBcial  of  an  issuer 
and  political  party  receiving 
contributions;  (ii)  total  number  and 
dollar  amount  of  contributions  made  by 
the  persons  and  entities  described 
above;  and  (iii)  such  other  identifying 
information  as  required  by  Form  G-37. 
The  names  of  individual  municipal 
finance  professionals  and  executive 
officer  contributors  would  not  be 
disclosed.  Such  rep>orts  also  would 
include  a  list  of  issuers  with  which  the 
dealer  has  engaged  in  municipal 
securities  business  during  the  reporting 
period,  along  with  the  type  of  municipal 
securities  biuiness  and  the  name. 


company,  role  and  compensation 
arrangement  of  any  person  employed  by 
the  dealer  to  obtain  or  retain  municipal 
securities  business  with  such  issuers. 

The  Board  believes  that  it  is  important 
to  provide  certain  summary  information 
on  contributions  to  the  public  to  help 
assure  investors  in  the  municipal 
securities  market  that  dealers  are  not 
engaging  in  municipal  securities 
business  with  issuers  to  whom 
contributions  have  been  made  by  the 
dealer,  dealer-controlled  PACs  and 
municipal  finance  principals.  In 
addition,  the  Board  is  concerned  that, 
once  the  prohibition  on  business  in  the 
proposed  rule  change  is  put  into  effect, 
dealers  may  seek  to  continue  making 
contributions  to  obtain  business  through 
contributions  by  executive  officers  or  to 
political  parties.  Thus,  the  proposed 
rule  change  requires  disclosure  of  such 
contributions.  Finally,  as  noted  above, 
to  reduce  the  opportunity  for  dealers  to 
circumvent  the  rule's  requirements 
through  the  use  of  consultants  and  other 
persons,  disclosure  of  the  dealer's 
municipal  securities  business  activities 
and  information  about  persons  hired  to 
obtain  or  retain  such  business  would  be 
required. 

The  Board  believes  that  public  access 
to  this  information  will  help  to  assure 
investors  in  the  municipal  securities 
market  that  dealers  are  awarded 
business  based  on  merit,  not  political 
contributions.  Where  this  is  not  the 
case,  the  information  provided  should 
assist  state  and  federal  officials  in 
detecting  and  correcting  such  situations. 

In  order  to  ensure  equal  public  access 
to  information  provided  on  Form  G-37. 
the  Board  will  include  this  information 
in  its  Municipal  Securities  Information 
Library  ("MSIL")  system,  the  Board's 
electronic  library.  The  Board  is  in  the 
process  of  developing  appropriate  rule 
G-37  filing  procedures  to  allow  for 
public  access  to  the  information  to  be 
submitted  on  Form  G-37,  as  well  as 
indexing,  record  storage,  etc.  It  will  seek 
information  from  a  wide  variety  of 
information  submitters  {i.e.,  dealers) 
and  potential  information  users  [e.g., 
information  services,  newspapers,  etc.) 
The  Board's  initial  filing  procedures,  of 
necessity,  will  be  flexible  and  may 
allow  for  many  means  of  information 
submission  (e.g.,  paper  and  electronic). 
Once  the  Board  gains  experience  with 
such  submissions,  it  will  seek  to  modify 
its  procedures  to  make  searches  easier 
and  data  collection  and  storage  more 
cost-effective. 

Finally,  the  Board  understands  that  a 
number  of  dealers  have  offered 
volimtarily  to  submit  additional 
information  on  contributions  to  a 
repositoiy  for  public  access  and 


dissemination.  So  too,  certain  non- 
dealer  municipal  market  participants 
also  may  wish  voluntarily  to  provide  a 
central  repository  with  contribution 
information.  The  proposed  rule  notes 
that  the  Board  will  accept  additional 
information  related  to  contributions 
voluntarily  submitted  by  dealers  or 
others  as  long  as  such  information  is 
submitted  in  accordance  with  Board 
filing  procedures.  The  Board  is 
considering  whether  it  may  have  to 
charge  a  filing  fee  to  cover  expenses 
associated  with  certain  of  this 
voluntarily  submitted  information.  It  is 
also  reviewing  what  kinds  of  access  fees 
to  the  forms  filed,  if  any,  would  be 
appropriate. 

Dealer  Compliance  Procedures 

Pursuant  to  rule  G-27,  on 
super%'ision.  each  dealer  must  adopt, 
maintain  and  enforce  written 
super\'isory  procedures  reasonably 
designed  to  ensure  compliance  with 
Board  rules.  In  regard  to  the  proposed 
rule  change,  effective  compliance 
procedures  are  essential  because  the 
proposed  rule  would  require  dealers  to 
have  information  regarding  each 
contribution  made  by  the  dealer,  dealer- 
controlled  PACs  and  municipal  finance 
professionals  so  that  it  can  determine 
where  and  with  whom  it  may  or  may 
not  engage  in  municipal  securities 
business.  In  addition,  it  must  have 
information  on  executive  officer  and 
political  party  contributions  and 
consultant  hiring  practices  for 
disclosure  purposes.  Moreover,  because 
of  the  "directly  and  indirectly" 
provision  in  section  (d)  of  the  proposed 
rule  change,  as  well  as  the  no 
solicitation  and  no  bundling  provisions 
in  section  (c),  dealers  would  have  to 
take  measures  to  ensure  that  those 
persons  and  entities  subject  to  the 
proposed  rule  are  not  causing  the  dealer 
to  be  in  violation.  Furthermore,  the 
dealer  must  ensure  that  other  people 
and  entities  hired  to  assist  in  municipal 
securities  activities  (e.g.,  consultants) 
are  not  being  directed  to  make 
contributions  that  might  result  in  a 
violation  of  the  proposed  rule  change. 

Because  dealer  compliance 
procedures  for  the  proposed  rule 
change,  of  necessity,  will  be  quite 
extensive,  dealers  may  wish  to  review 
the  work  of  a  number  of  dealers  and 
organizations  that  are  seeking  to 
develop  model  compliance  procedures 
in  this  area.  While  the  Board  cannot 
specifically  approve  any  such 
procedures,  it  believes  that  dealers  may 
benefit  from  these  efforts. 

In  addition,. the  Board  wishes  to  note 
that  the  proposed  rule  change  sets  forth 
a  minimum  standard  of  conduct  for 
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dealers  involved  in  municipal  securities 
business.  The  Board  has  sought  to  target 
the  proposed  rule's  requirements  to  the 
areas  of  abuse  to  which  it  has  been 
alerted,  while  reducing  potentially 
burdensome  requirements  where 
appropriate.  Dealers  are  urged,  where 
possible,  to  do  even  more  to  sever  any 
possible  connection  between  political 
contributions  and  the  av/arding  of 
municipal  securities  business. 

(b)  The  Board  believes  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act  which  provides 
that  the  Board's  rules  shall: 

*  •   •  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to.  and  facilitating  transactions  in  munici{)al 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  Board  believes  that  the  proposed 
rule  change  serves  a  number  of  its 
enumerated  purposes,  and,  as  such,  is 
properly  within  its  authority  under  the 
Act.  The  proposed  rule  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  by  prohibiting 
brokers,  dealers  and  municipal 
securities  dealers  from  engaging  in 
municipal  securities  business  with 
issuers  if  contributions  have  been  made 
to  officials  of  s\ich  issuers  and  by 
requiring  dealers  to  disclose 
contributions  by  certain  persons  and 
entities  to  issuer  ofHcials  and  political 
parties  of  states  and  political 
subdivisions,  as  well  as  certain  other 
information  about  their  municipal 
securities  business  activities.  The  Board 
believes  that  the  proposed  rule  change 
would  have  many  salutary  effects  on  the 
market,  including  eliminating,  or  at  the 
very  least  diminishing,  the  opportunity 
for  abuses  and  the  problems  associated 
with  political  contributions  in 
connection  with  the  awarding  of 
municipal  securities  business,  thereby 
bolstering  investor  confidence  in  the 
integrity  of  the  market.  In  addition,  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principles  of 
trade  by  ensuring  that  dealers  compete 
for  the  awarding  of  municipal  securities 
business  on  merit  rather  than  political 
contributions.  Such  healthy  competition 
would  remove  artificial  barriers  to  those 
dealers  not  willing  or  able  to  make  such 
payments,  thereby  protecting  investors 
and  the  public  interest  by  fostering 
competition  and  lowering  costs 
associated  with  doing  municipal 
securities  business 


The  Board  has  adopted  the  proposed 
rule  change  as  a  first  step  toward 
eliminating  the  problems  associated 
with  political  contributions  in 
connection  with  the  awarding  of 
municipal  securities  business.  It 
believes  the  rule  is  targeted  to  the 
reported  major  problem  areas  and 
should  be  an  effective  deterrent  to 
activities  which  have  called  into 
question  the  integrity  of  the  market. 
Once  the  proposed  rule  is  put  into 
place,  the  Board  will  closely  monitor  its 
effectiveness.  If  it  determines  that 
compliance  problems  exist,  or  if  dealers 
seek  to  circumvent  the  proposed  rule's 
requirements,  the  Board  will  not 
hesitate  to  amend  the  proposed  rule  to 
make  its  prohibitions  applicable  to  a 
broader  range  of  entities  and  individuals 
or  to  include  other  prohibitions  or 
disclosure  requirements.  The  Board 
urges  the  dealer  community  to  put  into 
place  as  soon  as  possible  procedures 
designed  to  comply  effectively  with  the 
proposed  rule  so  that  the  industry  can 
move  past  the  allegations  of  impropriety 
and  back  to  providing  important 
financing  services,  thereby  effectively 
meeting  the  needs  of  state  and  local 
governments. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

I    The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  the  proposed 
rule  change  would  apply  equally  to  all 
brokers,  dealers  and  municipal 
securities  dealers.  In  fact,  the  Board 
believes  that  the  proposed  rule  change 
will  improve  competition  in  the 
awarding  of  municipal  securities 
business  because  dealers  now  will 
compete  for  such  business  on  the  basis 
of  their  abilities,  not  political 
contributions. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Board  has  received  two  sets  of 
comment  letters  concerning  political 
contributions.  The  first  set  of  comments, 
consisting  of  40  letters  and  one  oral 
comment,  was  received  in  response  to 
the  Board's  August  1993  draf^  rule.  The 
second  set  of  comments,  consisting  of 
nine  letters,  was  received  in  response  to 
the  Board's  November  11, 1993  press 
release,  regarding  changes  to  the  August 
1993  draft  rule."  These  comments  are 
summarized  and  discussed  below. 


Comments  Received  in  Response  to 
August  1993  Draft  Rule 

As  previously  noted,  the  vast  majority 
of  commentators  supports  the  Board's 
efforts  to  alleviate  the  problems 
associated  with  i>oliticaI  contributions, 
and  thereby  maintain  the  integrity  of  the 
market  and  protect  investors  and  the 
public  interest.  However,  none  gave 
unqualified  support  for  the  draft  rule; 
every  commentator  suggested 
modifications.  The  commentators 
include  the  following: 

A.C.  Edwards  &  Sons,  Inc. 

Altman  &  Co. 

American  Bankers  Association 

Anonymous 

Banc  One  Corporation 

Central  Bank  of  the  South 

Chemical  Securities  Inc. 

Dain  Bosworth.  Inc. 

D.A.  Davidson  &  Co. 

Dean  Witter,  Discover  &  Co. 

Dupree  &  Company 

Fenner,  Joseph  C 

First  Securities  Company  of  Kansas,  Inc. 

George  K.  Baum  &  Comptany 

Goldman  Sachs  &  Co. 

Government  Finance  Officers  Association 

Grigsby  Brandford  &  Co.,  Inc. 

).P.  Morgan  &  Co.,  Ina 

Kane,  KcKenna  Capital,  Inc. 

Kidder  Peabody  (memorandum  of  oral 

comment] 
Kiel,  Frederick  O. 
Legg  Mason  Wood  Walker,  Inc. 
Lelmian  Brothers  Inc. 
Morgan  Stanley  &  Co.,  Inc. 
National  Association  of  Bond  Lawyers 
National  Association  of  Independent  Public 

Finance  Advisors 
National  Association  of  State  Treasurers 
National  League  of  Qties 
NDB  Bancorp,  Inc. 
Norwest  Corporation 
NYU  Graduate  School  of  Public  Service 
(The)  Ohio  Company 
Protective  Group  Securities  Corporation 
Public  Securities  Association 
Seasongood  A  Mayer 
Securities  Industry  Association 
Smith,  Moore  ft  Co. 
Sonoma  Securities 
Trustmark  National  Bank 
Wheat,  First  Securities,  Inc 
William  R.  Hough  &  Co. 

Summary  and  Discussion  of  Comments 

Existence  and  Nature  of  the  Problem. 
The  vast  majority  of  commentators 
believe  that  problems  exist  in  the 
municipal  securities  market  becaiise  of 
political  contributions  and  that  such 
problems  should  be  addressed.  For 
example,  many  dealers  com.menting  on 
the  August  1993  draft  rule  express 
concern  that  the  payment  of  political 
contributions  to  issuer  officials  is  a 
factor  in  the  awarding  of  business  and 
undermines  investor  confidence  in  the 


•Copia*  of  the  August  1993  notice  and  the 
Board's  Novainbar  11,  1983  praM  r«l«aae  an 


included  In  Exhibit  2  to  the  filing,  along  with  (he 
cximnienl  ietten  received. 


integrity  of  the  municipal  market.'o  One 
dealer  believes  that  "(e]ven  in  the  best 
of  situations  where  no  discussion  of  a 
business  award  takes  place  there  is 
always  the  element  of  duress.  Will  this 
administration  use  my  services, 
however,  beneficial,  if  I  don't 
contribute?" »» And  another 
commentator  states  that  the  "anti- 
competitive effects  of  political 
contributions  are  not  only  unfair  to 
industry  members  who  do  not  play  the 
game,  but  costly  to  taxpayers  and 
consumers  for  whose  benefit  state  and 
local  bonds  are  issued."  "  The  Public 
Securities  Association  ("PSA")  states 
that: 

Based  upon  our  extensive  consultation 
with  PSA's  membership,  includir.g  dealers 
headquartered  in  many  regions  throughout 
the  country,  large  national  and  smaller 
rpgional  firms,  brokers,  dealers  and  dealer 
banks,  we  believe  that  the  vast  majority  of  the 
dealer  community  wants  to  see  the  end  of 
political  contributions  to  elected  officials  as 
a  factor,  actual  or  apparent,  in  the  selection 
of  underwriters,  the  maintenance  of  business 
relationships  or  any  other  influence  with 
respect  to  obtaining  securities  business  from 
public  entities,  including  what  has  come  to 
be  called  "pay  to  play."  Those  active  in  the 
municipal  finance  business  for  some  time 
have  become  increasingly  concerned  about 
the  escalation  of  pressure  for  contributions 
from  state  and  local  officials  and  candidates 
for  such  offices  over  the  last  decade  and  a 
half,  continuing  to  this  day.  All  are 
concerned  about  the  (Kitential  negative 
impact  of  political  contributions  on  the 
reputation  of  the  industry,  the  public's 
perception  of  the  integrity  of  the  business 
and  the  ability  of  state  and  local  issuers  on 
behalf  of  their  tax  and  rate  payers  to  choose 
the  most  cost-effective  means  of  financing 
their  projects  and  programs  in  the  tax-exempt 
market." 

Other  industry  associations  also 
believe  that  a  problem  exists.  For 
instance,  the  Securities  Industry 
Association  ("SLA")  "share[sl  the 
Board's  concern  that  some  negative 
public  perception  has  been  created  by 
the  potential,  if  not  actual,  problems 
associated  with  political  contributions 
connected  to  the  awarding  of  municipal 
securities  business."  The  American 
Bankers  Association  ("ABA")  states  that 
"the  appearance  of  such  improprieties 
can  only  serve  to  undermine  investor 
confidence  in  the  integrity  of  the 
market.  Investor  confidence  is  essential 
to  the  continued  liquidity  and  capital 
raising  ability  of  the  municipal  market." 
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'"See.  e.g..  letter*  from  A.G.  Ed%vards: 
Anonymous:  Central  Bank  of  the  South:  Dain 
Bosworth:  Dean  Witter:  Dupree  k  Company:  George 
K.  Baum:  Goldn\an  Sachs:  Grigsby  Brandford:  J.P. 
Morgan:  Kane,  McKenna:  Lehman  Bnyhen:  Morgan 
Stanley:  and  Wheat.  First  Securitie*. 

"Letter  from  Dupree  i  Company. 

<2  Letter  frxim  Anonymou*. 

"Letter  btjm  PSA. 


Similarly,  the  National  Association  of 
State  Treasurers  ("NAST")  states  that: 

•  *  •  recent  reports  of  alleged  abuses  in 
the  municipal  securities  market  have  raised 
concerns  in  the  investing  public,  and  the 
public  generally,  about  the  integrity  of  the 
public  finance  marketplace.  Allegations  that 
certain  municipal  securities  underwriters 
have  utilized  campaign  contributions  to 
obtain  or  retain  underwriting  business  in 
municipal  offerings,  if  proven,  undermine 
investor  and  public  confidence  in  the 
integrity  of  market  participants  and  the 
overall  cost  and  value  of  municipal 
securities.  Moreover,  even  if  unfounded, 
such  allegations  create  an  app>earance  of 
impropriety  which  may  be  just  as  damaging 
as  actual  impropriety. 

The  ABA  further  believes  that  the 
prohibition  contained  in  the  draft  rule 
"will  remove  many  of  the  existing 
barriers  to  full  participation  in  the 
business  for  those  dealers  unable  or 
unwilling  to  make  political 
contributions  to  issuer  officials. 
Removing  these  artificial  constraints 
will  allow  more  competition  •   •  • 
which  will  result  in  lower  prices  which 
can  only  benefit  investors,  issuers  and 
taxpayers  alike."  Another  commentator 
states  that  this  issue  "is  vitally 
important  to  taxpayers  and  investors 
alike." '«  Other  commentators,  however, 
believe  that  the  problems  associated 
with  political  contributions  are 
taxpayer — not  investor — problems,  and 
that  this  subject  is  more  appropriately 
regulated  at  the  state  and  local  levels. 's 
For  instance,  although  NAST 
acknowledges  the  deleterious  effects  of 
political  contributions  on  the  municipal 
market,  they  are  "concerned  about  the 
myopic  focus  and  approach  of  the 
proposed  rule  •  •  •  NAST  believes  that 
this  subject  can  be  better  regulated  by 
the  states."  The  Government  Finance 
Officers  Associations  ("GFOA")  states 
that  they: 

•  *  *  do  not  share  the  view  that  the 
improper  use  of  political  contributions  is  an 
investor  protection  problem  •  •  •  (that! 
justifies  a  radical  regulatory  response  •  *  •. 
It  is  the  taxpayers  of  a  jurisdiction  who  are 
p>otentially  harmed  by  improper  practices 
and  it  is  the  taxpayers,  and  not  the  SEC  or 
the  MSRB.  who  should  take  action  •   *   *.  It 
is  our  view  that  political  contributions  are 
best  regulated  at  the  state  and  local  levels  of 
government  We  believe  that  state  and  local 
laws  governing  political  contributions  to 
elected  officials  are  generally  adequate. 
However,  we  recognize  that  this  regulatory 
system  is  not  perfect  and,  in  light  of  recent 
allegations,  we  have  generally  supported  the 
MSRB's  attempt  to  improve  that  system. 


'*  letter  from  Morgan  Stanley:  see  also  letter  from 
Anonymous. 

"See  e.g..  letters  from  Government  Finance 
Officers  Association:  NABL:  National  League  of 
QtiM:  Seasongood  ft  Mayer.  D.A.  Davidson:  NYU: 
and  First  Securities  Company. 


Overall,  we  think  the  MSRB's  suggested 

approach  is  better  than  the  other  alternatives 

*  •  * 

The  National  League  of  Cities  ("NLC") 
similarly  believes  that  this  is  an  issue  of 
taxpayer  concern  and  that  state  and 
local  laws  "are  generally  adequate."  The 
National  As.sociation  of  Bond  Lawyers 
("NABL")  likewise,  does  not  believe 
that  problems  associated  with  political 
contributions  are  harmful  to  investors. 
Furthermore,  NABL  believes  that  "the 
publicity  surrounding  recent  allegations 
of  scandal  cannot  be  said  to  have 
materially  impaired  investor  confidence 
to  date.  Most  states  already  require 
disclosure  of  political  campaign 
contributions,  and  such  disclosure  often 
results  in  local  publicity  that  informs 
local  taxpayers  and  voters  of  the  actions 
of  their  elected  officials.  If  such  actions 
are  viewed  as  improper  by  the  voters, 
they  have  the  opportunity  to  remove  the 
official  at  the  next  election."  le 
However,  NABL  acknowledges  that  "the 
MSRB's  authority  under  Section  15B  of 
the  Securities  Exchange  Act  of  1934 

*  *  •  is  broad  enough  to  include  the 
Rule  •   *   *.  Because  it  is  a  self- 
regulatory  organization  of  dealers,  the 
MSRB  is  the  appropriate  body  to 
determine  'just  and  equitable  principles 
of  trade'  among  municipal  securities 
dealers." 

Board  Response.  The  Board  believes 
that  the  problems,  both  actual  and 
potential,  associated  with  political 
contributions  are  significant  problems 
that  are  adversely  impacting  investors  as 
well  as  the  municipal  market  in  general. 
As  discussed  above,  the  Board  believes 
that  the  proposed  rule  change  is 
properly  within  its  authority  under  the 
Act.  Nonetheless,  some  commentators 
erroneously  believe  that  the  Board  is 
attempting  to  regulate  state  and  local 
campaign  finance  laws.  For  example, 
NAST  assumes  that  rule  G-37  is  aimed 
at  "preventing  the  danger  of  corruption 
in  the  electoral  process."  However,  the 
proposed  rule  is  not  aimed  at  the 
electoral  process,  but  rather  at  problems 
in  the  municipal  market,  including  the 
practice  commonly  known  as  "pay  to 
play,"  which  compels  some  dealers  to 
make  contributions  not  only  to  gain 
business  but  also  merely  to  be  under 
consideration  for  the  awarding  of 
business.  The  proposed  rule  would  not 
prohibit  dealers  from  making 
contributions  to  issuers;  rather,  it  would 
prohibit  them  from  engaging  in 
municipal  business  with  issuers  under 
certain  circumstances  and  for  a  limited 
time. 


"See  also  letters  from  Seasongood  ft  Mayer:  D.A. 
Davidson  ft  Co. 
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The  National  League  of  Cities  is 
"concerned  that  hasty  efforts  to  devise 
and  impose  new  requirements  are 
raising  doubt  in  the  minds  of  investors 
about  the  credibility  and  viability  of  the 
municipal  market."  The  Board  believes 
that  while  such  doubt  may  indeed  exit, 
it  is  in  reaction  to  news  reports  of 
scandals  and  dubious  market  practices 
involving  political  contributions  and 
allegations  of  influence  peddling.  The 
proposed  rule  change  is  a  measured 
response  to  these  concerns  and  is 
intended,  among  other  things,  to  bolster 
investor  confidence  in  the  integrity  of 
the  market  by  eliminating  the 
opportunity  for  abuses  in  cornection 
with  the  awarding  of  municipal 
securities  business. 

Constitutional  Concerns 

First  Asiwrnirnvnt  and  Privacy  Rights. 
As  noted  above,  virtually  all 
commentators  support  the  Board's  goals 
in  addressing  the  problems  associated 
with  political  contributions. 
Notwithstanding  such  support,  the 
commeiitators  voiced  constitutional 
concerns  with  The  August  1993  draft 
rule.  NAST  st.ites  that: 

Dr.ift  PiileO- 17.  like  other  miesof  the 
.Vt.SRB.  is  pmm'.il^^dted  under  the  authority  of 
settion  15Bib,'i2)  of  the  .Securities  Exchange 
Act  (if  1934.  •    •   •  and  is  enforced  by  the 
•   *   •  NA.SD  •   •   *  the  Act.  Thus.  Draft  Rule 
(i-37  is  a  Rovpmmontal  regulation  for  the 
purp<jse  of  First  Arrrendmenl  analysis.  As 
such,  to  ilip  extent  that  Draft  Rule  G-37 
)mp<,ses  a  burden  on  the  exertise  of  political 
spepiih,  including  any  limitiition  on  the  use 
of  funds  to  support  a  political  candidate,  the 
draft  rule  must  be  narrowly  tailored  to  serve 
a  compelling  governmental  interest.  Even  if 
the  regulatory  measure  simply  creates  a 
disincentive  for  the  exercise  of  p)olitical 
speech,  the  measure  must  be  narrov^ly 
tailored  *   *   *. 

While  NAST  believes  that  the 
prohibition  on  certain  contributions,  as 
set  forth  in  the  draft  rule,  "can  probably 
be  justified  by  the  governmental  interest 
in  preventing  the  danger  of  comiption 
in  t.'ie  electoral  process  *   *   ""it  argues 
that  the  rule  is  not  narrowly  tailored. 
NAST  is  concerned  that  the  rule  will 
compel  a  dealer  to  intrude  on  the 
protected  political  speech  of  its 
employees  by  requiring  them  to  divulge 
personal  political  contributions. 

Like  NAST,  a  number  of  other 
commentators  are  concerned  that  draft 
rule  G-37  will  infringe  upon  employees' 
privacy  rights  and  will  discourage 
participation  in  the  political  process.'^ 
One  commentator  states  that  "the  right 
to  make  political  contributions  has  been 


afforded  the  protections  of  the  First 
Amendment.  •   •   •  |and  that  the  draft 
rule)  would  infringe  upon  our 
employees'  First  Amendment  rights  of 
political  expression."  >«  Another 
commentator  states  that: 

•   *   '  the  act  of  maintaining  a  record 
keeping  system  for  employee  political 
contributions  will  unfairly  interfere  with  the 
exercise  of  p>olitical  rights  on  the  pari  of  our 
employees  *   •   *.  Employees  who  are  active 
in  what  might  b«  considered  to  \»e.  unpopular 
causes  might  be  discouraged  from  this 
activity  by  the  knowledge  that  their  political 
contributions  would  have  to  be  reported  to 
the  company  •   *   *.  We  are  unconvinced 
that  assurances  from  the  company  that  we 
would  disregard  this  information  would 
counteract  the  negative  effects  of  the 
proposed  rule.'" 

This  commentator  also  notes  that 
many  of  its  employees  regularly 
participate  in  state  and  local  campaigns, 
and  that  many  run  for  office  and  serve 
on  various  board  and  governing  bodies. 

All  of  this  participation  occurs  in 
jurisdictions  which  may  or  may  not  happen 
to  be  clients  from  time  to  time  of  the  public 
finance  department  *   *   *.  We  have  a  strong 
interest  in  the  government  of  our  city  {where 
our  headquarters  are  located).  Our  future  is 
closely  tied  to  the  success  of  governmental 
efforts  to  promote  and  maintain  the  city  and 
Its  economic  base.  Our  employees  have  a 
long  history  of  civic  activity  in  the  jcityl.  and 
we  are  proud  of  it  *    *   *.  We  have  similar, 
if  less  extensive,  relationships  with  every 
town,  county  or  state  in  which  we  have 
offices  or  in  which  our  employees  live.'" 

Another  commentator  notes  that  it  is 
a  regional  firm  and  that  the  firm  and  its 
employees,  "have  very  strong  local  ties 
and  have  historically  supported 
candidates  based  on  their  positions  on 
issues  which  often  have  a  direct  effect 
on  the  firm  and  the  community  at  large. 
These  issues  may  include  tax  policy, 
banking  regulation,  labor  laws  and 
economic  development  policy  to  name 
a  few."  21  Other  commentators  also 
believe  that  fimis"'should  have  the  right 
to  be  involved  in  the  political  process 
when  issues  impact  our  business  in 
general  or  good  government  issues  are 
in  front  of  us.  We  should  be  free  to 
support  candidates  who  address  our 
concerns  as  a  firm  and  also  the  private 
concerns  of  our  employee."  22  In  this 
regard,  one  commentator  believes  that 
the  rule's  "chilling  effect"  on  individual 
contributions  would  be  removed  if  it 
contained  an  exemption  for  individual 
contributions  to  candidates  for  office  in 


the  political  jurisdiction  where  the 
contribution  lives. 23 

A  number  of  commentators  are 
concerned  that,  in  view  of  the  relevant 
privacy  considerations,  the  draft  rule 
will  impose  serious  compliance  burdens 
on  dealers,  especially  when  employees 
are  unwilling  to  provide  the  necessary 
information  to  the  dealer.  One 
commentator  notes  that: 

*   *   *  it  is  difficult  to  envision  how 
municipal  securities  dealers  could  lawfully 
compel  employees  to  disclose,  document  and 
obtain  employer  approval  before  they  or  their 
family  members  could  make  political 
contributions,  all  of  which  would  be 
necessary  for  dealers  to  comply  with  the  rule 
*   •   *.  It  is  *.  *   *  unclear  whether  dealers 
would  be  able  to  use  an  employee's  failure 
to  respond  to  such  inquiries  fully  as  a  lawful 
justification  for  terminating  their 
employment  or  imposing  other  sanctions. 
Without  the  ability  to  imptose  sanctions,  the 
reliability  of  the  information-gathering 
process  is  questionable." 

Another  commentator  states  that 
"some  of  the  firm's  employees  may 
choose  not  to  provide  *  •  • 
information  regarding  their  personal 
political  contributions,  viewing  this  as  a 
private  matter  that  transcends  their 
emplo>TTient  relationship."  25  One 
dealer  points  out  that,  while  the  rule 
would  not  apply  to  clerical  and 
ministerial  employees,  dealers  could  not 
comply  with  the  rule  "without  either 
requiring  a  list  of  all  contributions  from 
clerical  and  ministerial  employees 
(contrary  to  the  stated  intent  of  the 
regulation)  or  by  prohibiting 
contributions  by  such  employees."  26 

Finally,  some  commentators  argue 
against  extending  the  rule's  application 
to  contributions  made  by  family 
members.  One  commentator  "dolesi  not 
believe  that  it  is  appropriate  to  regulate 
or  investigate  the  political  activities  of 
spouses  or  other  family  members  of  our 
employees.*   *   *  (Tlhere  should  be  an 
explicit  statement  that  political 
contributions  of  family  members  are  not 
the  subject  of  this  regulation,  and  that  A 
the  only  activity  which  must  be  I 

reported  is  an  action  by  a  covered        ' 
employee  to  direct  a  family  member  to 
make  a  prohibited  political  contribution 
on  their  behalf."  27  Other  commentators 
also  believe  that  the  draft  Rile  should 
contain  a  section  to  prohibit  covered 
parties  from  soliciting  others  to 
contribute.28 


"See  letters  from  Dean  Witter:  Chemical 
Securities;  SLA;  Lehman  Brothers:  Norwesi:  and 
LFOA. 


'"I.eiler  from  L.ehman  Brothers, 
■"l.elter  from  Dain  Bosworth. 
'Old 

2<  l.€iler  from  Wheat  First;  see  also  letter  from 
Public  Securities  Association. 

'i  l.etler  from  The  Ohio  Company;  see  also  letters 
from  SIA;  PSA. 


•<  J  Letter  from  Norwest  Corporation. 

"  Latter  frtjm  l.ehman  Brothers. 

'>  Letter  from  Dean  Witter:  see  also  letter  from 
SIA. 

'•Letter  frnm  Dain  Bosworth. 

"  Letter  from  Dain  Bosworth:  see  also  ieltei  from 
SLA. 

"See.  eg ,  letters  from  Dean  Witter:  Goldman 
Sachs. 
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Equal  Protection.  In  addition  to  their 
First  Amendment  and  state  sovereignty 
concerns.  NAST  believes  that  the  draft 
rule  would  run  afoul  of  the  Equal 
Protection  Clause  by  regulating  dealers 
but  not  other  market  participants.  NAST 
argues  that  these  other  market 
participants,  such  as  bond  counsel, 
underwriter's  counsel  and  independent 
financial  advisors,  "have  an  incentive 
and  opportunity  comparable  to  that  of 
dealers  to  engage  in  the  unethical, 
uncompetitive  and  destructive  behavior 
regulated  by  Draft  Rule  G-37."  Hence, 
the  dealer  "classiHcation  is  ultimately 
deficient  *   *  *  as  it  is  underinclusive 
(i.e.,  it  impinges  on  the  political  speech 
7  of  dealers  and  not  others  who  are 

comparably  situated)."  NAST  also 
argues  that  "Draft  Rule  G-37  is„ir(lact, 
an  attempt,  howeverweli.iiTtentioned, 
to  implem^il  fedefaTregulation  of  state 
and  local  political  speech  and  the 
regulation  of  state  and  local  elections  in 
the  guise  of  national  economic 
legislation.  As  such,  it  has  serious 
constitutional  deficiencies  *    *   *." 

Board  Response.  The  proposed  rule 
change  would  not  prohibit  a  dealer  from 
making  contributions  to  issuer  ofHcials, 
but  rather  would  prohibit  a  dealer,  in 
certain  situations  and  for  a  limited  time, 
from  engaging  in  municipal  securities 
business  with  a  particular  issuer  if 
certain  contributions  are  made.  In 
addition,  it  would  require  dealers  to 
record  and  disclose  certain  information 
regarding  political  contributions  made 
as  well  as  municipal  securities  business 
engaged  in  with  issuers.  In  response  to 
the  constitutional  concerns  discussed 
above,  the  Board  notes  that 
constitutional  constraints  and  review 
apply  to  actions  by  governmental  actors. 
The  Board  is  not  a  governmental  actor; 
it  is  not  the  federal  government,  and, 
unlike  the  Commission,  it  is  not  an 
agency  of  the  federal  government.  Thus, 
Board  rules  are  not  subject  to 
constitutional  constraints  or  review. 

In  response  to  commentators' 
concerns  that  the  draft  rule  would 
discourage  individuals  from 
participating  in  the  political  process,  the 
Board  has  included  in  the  proposed  rule 
change  a  $250  de  minimis  exemption, 
per  election,  for  contributions  by 
municipal  finance  professionals  to  each 
issuer  official  for  whom  such 
individuals  are  entitled  to  vote.  Such 
contributions  would  not  trigger  the 
rule's  prohibition  on  engaging  in 
business.  The  Board  believes  that  this 
exemption  should  adequately  address 
the  commentators'  concerns  in  this  area. 
The  proposed  rule  does  not,  however, 
provide  a  similar  exemption  for 
contributions  by  dealers  or  dealer- 
controlled  PACs.  While  the  Board  is 


sensitive  to  commentators'  concerns 
that  the  August  1993  draft  rule  would 
have  discouraged  or  inhibited 
individual  participation  in  issues  which 
directly  impact  them  and  the 
community  in  which  they  live,  it  did 
not  find  this  argument  as  compelling 
when  applied  to  dealers  and  dealer- 
controlled  PACs  especially  in  light  of 
the  current  municipal  business 
environment  and  its  attendant 
problems.  The  Board  is  committed  to 
eradicating  such  problems,  and  does  not 
believe  that  providing  a  de  minimis 
exemption  for  dealers  and  their  PACs 
would  further  this  objective. 

In  response  to  concerns  about  the 
scope  of  the  Board's  proposed  rule,  as 
discussed  jnore  fully  below,  the  rule 
would  apply  only  to  dealers,  dealer- 
controlled  PACs,  municipal  finance 
professionals,  and  executive  officers. 
The  Board  believes  that  narrowing  the 
scope  of  the  rule  in  this  regard  will 
ensure  that  "pay  to  play"  praciices  in 
the  municipal  market  will  be  halted 
without  impacting  every  employee  of 
the  dealer  or  his  family  members. 

Comments  on  Specific  Sections  of 
August  1993  Draft  Rule 

(A)  Prohibition  Section 

The  rule  will  effectively  ban  all 
contributions. 
The  GFOA  states  that  it  is: 

not  able  to  provide  unqualiTied  suppwrt  for 
the  •   •   *  (prohibition  section.  They]  believe 
that  the  rule  is  so  broad  it  may  effectively  ban 
contributions.  *   •  •  While  jtheyl  support 
banning  those  contributions  that  are  solely 
for  the  purpose  of  retaining  or  obtaining 
business,  the  rule  as  proposed  is  more  far- 
reaching  and  may  invite  legal  challenge  from 
market  participants  or  others  who  have  a 
legitimate  interest  in  the  political  process, 
but  who  could  be  prohibited  under  the  rule 
from  exercising  their  Constitutional  right  to 
participate  in  that  process.  •  *  •  (Aln 
effective  ban  *  *  •  is  not  warranted. 

Other  commentators  also  believe  that 
the  August  1993  draft  rule  would  have 
effectively  banned  all  contributions  and 
that  such  a  result  is  not  desirable.  20 
However,  the  PSA  believes  that: 

Many  dealers  have  come  to  the  conclusion, 
often  reluctantly,  that  an  absolute  ban  on 
{political  contributions  to  state  and  local 
officials  who  may  affect  public  finance 
business  decisions  should  be  imposed  *   *  * 
The  principal  advantage  of  an  absolute  l>an 
would  be  the  removal  of  discretion  which 
could  lead  to  different  interpretations  among 
competing  firms,  as  well  as  a  removal  of  the 
need  for  internal  procedures  for  making 
exceptions.  Another  advantage  is  the  speed 
with  which  such  a  program  could  be 
implemented.  Finally,  any  suggestion  of  an 


appearance  of  conflict  of  interest  would  be 
removed. 

Other  commentators  also  favor  a 
complete  ban  on  all  contributions.  ^ 
One  commentator  states  that  the  draft 
rule  "should  prohibit  muni  securities 
dealers  from  making  political 
contributions  to  issuers  for  any  reason 
whatsoever.  *  *   *  It's  about  time  that 
we  put  ethics  before  commercial  gain." 
[Emphasis  included.)  3'  Another 
commentator  suggests  that  the  Board 
ban  all  political  contributions  by 
municipal  department  members,  high 
ranking  officers  and  PACs,  including  the 
families  of  municipal  department 
members  and  high  ranking  officers.  32 
This  commentator  further  suggests  that 
the  Board  "prohibit  any  individual 
covered  by  the  ban  from  soliciting 
contributions  from  any  other  employee 
of  the  firm  or  from  third  parties."  33 

The  "intent"  element  of  the  rule  will 
create  compliance  and  enforcement 
problems,  as  well  as  competitive 
problems. 

In  addition  to  the  difficulty  noted 
earlier  concerning  employee  compliance 
with  the  August  1993  draft  rule,  many 
commentators  believe  that  the  "intent" 
element  of  the  rule  would  have  created 
serious  problems  relating  to  dealer 
compliance.  One  commentator  believes 
that  determining  whether  a  violation  of 
the  rule  occurred  would  require  a 
determination  of  intent,  which  would  be 
difficult  for  enforcement  authorities  to 
ascertain.  »«  Hence,  the  commentator 
does  not  believe  that  the  draft  rule 
should  be  modeled  after  the  Foreign 
Corrupt  Practices  Act.  which  is  based  on 
intent.  The  commentator  believes  "that 
the  attempt  by  the  MSRB  to  directly  and 
so  literally  model  the  Draft  rule  after  the 
IFCPAl  has  resulted  in  difficulties  that 
may  cause  confusion  and  hamper 
enforcement."  '*  Another  commentator 
believes  that  "it  is  extremely  impractical 
if  not  actually  impossible  to  prove  such 

intent. »«  The  PSA  notes  that 

many  dealers  are  concerned  that  the 
intent  element  gives  dealers  the 
discretion  to  determine  whether  or  not 
their  contributions  were  made  tor  the 
purpose  of  obtaining  or  retaining 
business.  Such  discretion  could  lead  to 
different  interpretations  among 
competing  firms.  Another  commentator 
echoes  this  concern,  noting  that  "dealer 


"See e.g..  lenen  from  Ceotge  IC  Baum:  L«hnun 
Brothers:  National  l.eague  of  Citiaa;  NAST. 


'"See  eg  ,  letters  front  Dupree  A  Company. 
Goldman  Sachs:  Uain  Botwonh. 

1'  letter  from  Sonoma  Securities. 

'^  Letter  from  Goldman  Sachs. 

"Id. 

"Id. 

'^Id 

>«  Letter  from  National  Auocialtoa  of 
Independent  Public  Finance  Advisors:  see  also 
letter  from  George  IC.  Baum. 
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'  firms  might  face  internal  confusion  in 
defining  and  implementing  control 
procedures  *   •   *  |and  will  be 
concerned)  that  their  activity  in  this 
regard  will  be  significantly  different 
than  their  competition  which  could 
result  in  a  competitive  disadvantage.  "  3^ 
Another  commentator  states  that  the 
rule  "would  likely  foster  unfair 
competition  and  a  non-level  playing 
field.  To  the  extent  that  political 
contributions  might  influence  the 
awarding  of  business  *   *   *  any  firm 
that  could  ju.stify  contributions  on  some 
basis  other  than  obtaining  or  retaining 
business  would  have  an  advantage  over 
others. '■  ^»  However,  this  commentator 
also  states  that  "lilt  is  the  fact  of  making 
a  contribution  in  conjunction  with  a 
business  interest,  rather  than  the 
intention  of  the  contributor,  that  creates 
an  appearance  of  impropriety."  '^  NABL 
believes  that  "(rlegulations  that  are 
subject  to  interpretive  disputes  over 
subjective  standards,  such  as  the  intent 
of  an  underwriter  when  making  a 
contribution,  should  be  avoided." 

The  rule  should  provide  a  good  faith 
defense  for  dealers  for  certain  violations 
by  their  employees. 

A  number  of  commentators  are 
concerned  that  the  intent  element  of  the 
August  1993  draft  rule  imposes  a  "strict 
liability"  standard  on  dealers.  For 
example,  a  dealer  would  be  in  violation 
of  the  rule  "if  one  of  its  employees 
*   *    *  Imade  a]  contribution  without 
obtaining  the  dealer's  approval, 
successfully  concealed  a  corrupt  intent, 
or  used  a  friend  or  consultant  to  make 
a  contribution  that  had  been  rejected  by 
the  firm."  *o  One  dealer  notes  that: 

As  presently  drafted,  dealers  are  subject  to 
a  strict  liability  standard  for  any  and  all 
violations  by  the  fimis.  as  well  as  their 
employees,  who  may  decline  to  disclose  the 
required  information  pertaining  to  personal 
political  contributions.  Proposed  rule  G-37 
also  imposes  strict  liability  on  dealers  for 
violations  by  any  of  its  "associated  persons." 
no  matter  how  attenuated  the  associated 
person's  relationship  to  the  firm,  nor  how 
commenddble  the  firm's  good  faith  efforts  to 
comply  with  its  record-keeping  and  reporting 
obligations.  *   *   •  [A]  good  faith  defense 
would  balance  the  interests  of  the  investing 
public  with  legitimate  privacy  concerns  and 
constitutional  protections  expected  by 
employees.*' 

The  SIA  believes  that  a  dealer's 
liability  for  violations  by  its  associated 
persons  "  should  be  based  on  the 


reasonableness  of  their  supervision  of 
their  employees."  *2  And  NABL  believes 
"that  if  a  dealer  establishes  effective 
internal  procedures  for  approval  and 
reporting  of  political  contributions  by 
employees,  the  dealer  should  be  saved 
from  responsibility  for  the  unauthorized 
act  of  its  employees,  much  like  the 
controlling  and  controlled  person 
concepts  under  Sections  15(f)  and  20  of 
the  1934  Act." 

The  draft  rule  inappropriately 
imposes  a  "burden  of  proof '  on  dealers. 

Many  commentators  believe  that  the 
draft  rule  inappropriately  imposes  a 
"burden  of  proof '  on  dealers  to 
overcome  a  presumption  that  their 
contributions  were  made  with  an 
impermissible  intent,  i.e.,  to  obtain, 
retain  or  otherwise  influence  the 
awarding  of  municipal  securities 
business.  These  commentators  argue 
that  such  a  burden  should  be  on  the 
party  challenging  the  legitimacy  of  the 
contribution  {i.e..  the  NASD.  SEC  or 
other  inspection/enforcement  agency). *3 

The  Board  should  provide  clear 
guidelines  regarding  permissible/ 
impermissible  contributions. 

Many  commentators  believe  that 
compliance  with,  and  enforcement  of. 
draft  rule  G-37  would  be  substantially 
improved  if  the  Board  provided 
guidelines  regarding  permissible  and 
impermissible  contributions.**  One 
dealer  notes  that  the  Board  "provides  no 
guidance  as  to  what  it  considers 
legitimate  political  activity.  "  ■•s  Another 
dealer  states  that: 

Iwlithout  objective  criteria  to  define  what  is 
prohibited,  all  political  contributions  by 
municipal  securities  dealers  and  their 
associated  persons  would  be  suspect.  As  a 
result,  even  those  contributions  that  were 
innocent  and  permissible  under  the  rule 
could  subject  municipal  securities  dealers 
and  associated  persons  to  time-consuming 
and  expensive  harassment  in  the  form  of 
complaints  to  regulators  by  suspicious 
competitors. «« 

Tne  SIA  states  that  the  rule  "lacks  any 
requisite  intent  standards  for  violations 
ofits  reporting  provisions  *   *   *. 
Consequently,  dealers  would  be  subject 
to  strict  liability  for  violations  •   *   *." 
And  NABL  expresses  its  hope  "that  any 
final  Rule  be  sufficiently  clear  to  serve 
as  a  guide  to  dealers  for  developing 
internal  procedures  *   *   '." 

The  rule  should  provide  a  de  minimis 
exemption  for  contributions. 


"  Letter  from  Goldman  Sachs. 

'*  Letter  from  JP  Morgan.  See  al.so  letter  from 
Crigsby  Brandford. 

'•teller  from  JP  Morgan. 

"Letter  from  Lehman  Brothers. 

«'  Letter  frt)m  Dean  Wilier;  see  also  letter  from 
George  K.  Baum. 


•■iSee  also  letter  from  Wheal  First. 

"See  eg.  tellers  from  SIA;  PSA;  Wheal  First 
NAST:  George  K.  Baum;  Dain  Bosworth;  Lehman 
Brothers:  Morgan  Stanley:  JP  Morgan;  DA. 
Davidson;  Smilh  Moore:  and  Protective  Group. 

'♦See eg.  letters  from  NABL;  The  Ohio 
Company;  SIA;  Dain  Bosworth:  George  K.  Baum;  fP 
Morgan:  L.ehman  Brothers. 

•'Letter  from  Dain  Bosworth. 

•^  Letter  from  ]P  Morgan. 


The  SIA  recommends  that  the  rule 
contain  a  "safe  harbor"  firom  the 
prohibition  section  which  would 
provide  that  any  contribution  under,  for 
example,  $200  per  year  per  candidate 
would  not  violate  the  rule,  "unless 
otherwise  proven."  *^  The  GFOA 
recommends  that  "consistent  with 
MSRB  rule  G-20,  certain  exceptions 
should  be  identified  that  would  jjermit 
participation  in  the  political  process 
that  do  not  threaten  the  impartial  or 
objective  performance  of  an  elected 
public  official's  duties."*"  Other 
commentators  similarly  believe  that  the 
Board  should  adopt  a  safe  harbor  for 
"contributions  which  are  sufficiently 
small  in  size  *  •  •  that  they  pose  little 
or  no  risk  of  undo  [sic)  influence.  "  *« 
Some  commentators  recommend  that 
municipal  securities  dealers,  their 
officers  and  employees  be  prohibited 
from  soliciting  contributions  from  other 
officers  and  employees  (who  would  not 
be  subject  to  the  rule)  in  order  to 
prevent  evasion  of  established  limits.so 

Board  Response.  As  noted  above, 
many  commentators  were  concerned 
that  the  "intent"  element  of  the  August 
1993  draft  rule  would  have  created  a 
number  of  serious  problems  due  to  its 
subjective  nature.  The  Board  was 
persuaded  by  the  commentators' 
arguments  that,  in  addition  to 
compliance  and  enforcement  problems, 
the  subjective  nature  of  the  draff  rule 
would  have  resulted  in  differing 
interpretations  among  dealers,  thereby 
providing  a  competitive  advantage  for 
some  dealers  and  a  competitive 
disadvantage  for  others.  In  response  to 
this  and  other  concerns,  the  Board 
determined  to  eliminate  the  intent 
element  and  replace  it  with  an  objective 
standard  by  which  dealers  can  judge 
their  compliance  with  the  rule.  Instead 
of  proposing  a  prohibition  on  making 
contributions,  the  Board  has  proposed  a 
prohibition  on  engaging  in  municipal 
business  with  issuers  under  certain 
circumstances  and  for  a  limited  time. 
Accordingly,  dealers  would  be 
prohibited,  for  two  years,  from  engaging 
in  municipal  securities  business  with 
issuers  if  the  dealer  or  any  municipal 
finance  professional  associated  with  the 
dealer,  or  any  PAC  controlled  by  the 
dealer  or  any  municipal  finance 
professional,  made  a  contribution  to  an 
official  of  an  issuer.  The  Board  believes 
that  the  proposed  rule  change  provides 


•'  See  also  letters  from  The  Ohio  Company;  Kane 
McKenna;  George  K.  Baum. 

<*See  also  letters  from  Legg  Mason;  William  R. 
Hough;  and  Grigsby  Brandford. 

♦•letter  from  NBD  Bancorp.  See  also  letter  from 
IP  Morgan. 

»  Letter  from  (P  Morgan:  See  also  letters  from 
Frederick  O.  Kiel;  Smilh.  Moore  k  Co. 
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objective  criteria  by  which  dealers  can 
determine  permissible  from 
impeimissible  conduct,  which  should 
simplify  compliance  with,  and 
enforcement  of,  the  proposed  rule.  The 
proposed  rule  also  should  eliminate 
concerns  over  unfair  competition,  since 
all  dealers  will  judge  themselves,  and  be 
judged,  according  to  the  same  standard. 

Furthermore,  because  the  proposed 
rule  is  not  intended  as  a  ban,  or  an 
effective  ban,  on  making  contributions, 
the  Board  believes  that  it  adequately 
addresses  and  should  alleviate 
commentators'  concerns  that  the  draft 
rule  would  have  operated  as  an  effective 
ban.  Such  concerns  were  due  in  large 
part,  if  not  completely,  to  the  subjective 
nature  of  the  intent  element  and  its 
accompanying  interpretive  problems.  By 
eliminating  this  element,  the  Board  has 
obviated  such  concerns.  Likewise,  the 
proposed  rule  change  should  allay 
concerns  regarding  "burden  of  proof." 

A  number  of  commentators  were 
concerned  that  the  August  1993  draft 
rule  would  have  imposed  a  "strict 
liability"  standard  on  dealers,  such  that 
the  dealer  would  have  been  in  violation 
of  the  draft  rule  for  any  and  all 
violations  notwithstanding  good-faith 
efforts  to  comply  with  the  rule.  These 
commentators  suggested  that  the  rule 
include  a  good-faith  defense.  The  Board 
carefully  considered  this  suggestion,  but 
determined  not  to  adopt  such  a 
provision.  As  with  all  Board  rules,  the 
relevant  enforcement  agencies  are 
authorized  to  determine  whether  a  rule 
violation  has  occxured  and  what  action 
should  be  taken  as  a  result  of  any  such 
violation.  The  proposed  amendments  to 
rules  G-8  and  G-9,  on  recordkeeping 
and  retention,  are  designed  to  assist  the 
enforcement  agencies  (as  well  as 
dealers)  in  their  efforts  relating  to 
compliance  with  rule  G-37,  as  well  as 
rules  G-8  and  G-9,  and  rule  G-27  on 
supervision. 

As  discussed  above,  in  response  to 
commentators'  concerns  about  an 
individual's  ability  to  participate  in  the 
political  process,  the  Board  determined 
to  provide  a  $250  de  minimis 
exemption,  per  election,  for 
contributions  by  municipal  finance 
professionals  to  each  issuer  official  for 
whom  such  individuals  are  entitled  to 
vote. 

(B)  Recordkeeping  &  Disclosure  Section 

The  rule  will  impose  undue 
recordkeeping  burdens  on  dealers. 

The  ABA  "Fully  supports  the  concept 
of  public  disclosure  but  would  urge  the 
MSRB  to  consider  other  disclosure 
alternatives  less  burdensome  than  those 
proposed."  Specifically,  the  ABA  is 
concerned  about  putting  additional 


burdens  on  banks  which  already  "are 
suffocating  under  costly  and 
burdensome  regulatory  requirements." 
The  SIA  states  that  "[elven  if  fully 
achievable,  compliance  with  the  Rule 
would  be  excessively  and  unnecessarily 
burdensome  and  costly  *  *  •.  The 
amount  of  information  which  the  MSRB 
would  amass  pursuant  to  the  Rule 
would  be  so  overwhelming  that  the 
Rule's  effectiveness  would  be  limited." 
And  the  PSA  believes  that  "compliance 
with  draft  rule  G-37  would  prove  costly 
and  burdensome." 

The  rule  should  provide  a  de  minimis 
exemption  before  the  disclosure/ 
reporting  requirement  applies. 

In  order  to  ameliorate  some  of  the 
burdens  of  compliance  associated  with 
the  August  1993  draft  recordkeeping 
requirements,  a  number  of 
commentators  recommend  that  the  draft 
rule  provide  a  de  minimis  exemption. »' 
One  commentator  states  that  "Itlhe 
abuses  which  the  Board  is  seeking  to 
curb  obviously  have  taken  place  in 
connection  with  large  contributions, 
therefore  it  is  unreasonable  and 
inefficient  to  ask  securities  firms  to 
track  all  contributions."  S2  Thus,  this 
commentator  recommends  that  the 
Board  provide  a  dollar  limit  on 
contributions  that  would  be  subject  to 
the  recordkeeping  and  reporting 
requirements  of  rule  G-37.  This  would 
create  a  presumption  that  contributions 
at  some  level  an  not  in  violation  of  the 
draft  rule.  Another  commentator  also 
recommends  the  adoption  of  reporting 
thresholds,  noting  that  "(tlhis  would 
permit  employees  of  a  broker/dealer  to 
participate  in  the  political  process 
through  contributions  *  *  *  in  amounts 
that,  in  our  view,  should  not  be  deemed 
to  infiuence  the  recipient."  '^  One 
commentator  believes  that  such 
thresholds  "would  alleviate  greatly  the 
burden  imposed  by  the  disclosure  and 
recordkeeping  requirements  of  the  draft 
rule.  Of  course,  such  a  de  minimis 
exception  should  apply  only  to  the 
disclosure  requirements,  not  to  the  ban 
on  improper  contributions,  and  firms 
should  be  expressly  forbidden  from 
bundling  •  •   •  contributions  for  the 
purpose  of  evading  the  disclosure 
requirements."**  The  recommendations 
of  those  commentators  who  favor  a 
limit,  in  general,  fall  in  the  range  of 
$100-250  per  official/candidate  per 


year.ss  However,  some  commentators 
recommend  higher  limits.**  Some  of  the 
proposed  limits  would  apply  only  to 
firm  contributions,  some  only  to 
individual  contributions,  and  some 
limits  would  apply  both  to  firm  and 
individual  contributions. 

The  rule  should  require  dealers  to 
disclose  all  contributions  on  a  periodic 
basis;  such  reporting  should  not  be  tied 
to  the  awarding  of  business. 

One  dealer  recommends  that  the 
Board  not  key  the  August  1993  draft 
rule's  disclosure  requirements  to  the 
awarding  of  municipal  business.'^ 
Instead,  this  commentator  recommends 
"full,  periodic  and  open  disclosure  of 
all  political  contributions  from  dealers 
and  associated  persons  to  all  state,  local 
and  special  district  officials  and 
candidates  for  such  offices."  *«  The 
commentator  also  suggests  that 
quarterly  reporting  to  the  Board's  MSIL 
system  would  be  appropriate.  Another 
dealer  states  that,  while  it  supports  the 
disclosure  requirements,  "the  method 
and  type  of  disclosure  called  for  by  the 
draft  rule  is  not  an  optimal  means  of 
accomplishing  the  MSRB's  objectives. 
*   *   *  IBirokers  and  dealers  (should I 
periodically  provide  the  MSRB  with  a 
chronological  list  of  all  municipal 
securities  business  it  has  performed  in 
each  state,  along  with  a  chronological 
list  of  all  contributions  made  in  that 
state  •   •   *.  Such  ongoing  disclosure 
will  be  more  effective  in  deterring 
improper  political  contributions."  *» 
Another  commentator  is  similarly 
concerned  about  linking  the  disclosure 
requirement  to  the  award  of  business 
since  this  "is  unnecessarily  burdensome 
and  creates  significant  potential  for 
inadvertent  violations.  Alternatively,  we 
suggest  that  periodic  reporting  of  all 
political  contributions  by  dealers  and/or 
their  associated  persons  could  achieve 
the  same  purpose  while  substantially 
mitigating  the  compliance  burden."  w 

The  disclosure  obligation  should  be 
on  the  recipient  rather  than  the  Honor. 

Some  commentators  believe  that  the 
disclosure  obligation  concerning 
political  contributions  should  be 
imposed  on  the  recipient  rather  than  the 


»'  See  eg.  letters  from  Dean  Witter.  Chemical 
Securities. 

'» Letter  from  George  K.  Baum. 

''Letter  from  Norwest  Corporation. 

**  Letter  from  Morgan  Stanley.  See  also  letters 
from  Dean  Witter:  a:C.  Edwards. 


''See  eg.,  letters  from  PSA;  Dean  Witter;  Dain 
Boswonh;  Norwest  Corporation;  Chemical 
Securities:  Kiel;  A.C.  Edwards. 

»fSee.  eg.  Grigsby  Brandford;  D.A.  Davidson: 
George  K.  Baum. 

"  Letter  from  Goldman  Sachs. 

'"Letter  from  Morgan  Stanley. 

""Letter  from  NBD  Bancorp.  See  also  letters  from 
National  Association  of  Independent  Public 
Finance  Advisors;  NYU:  Chemical  Securities;  Dain 
Boswonh;  Morgan  Stanley:  William  R.  tiough:  and 
AG.  Edwards. 
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donor  of  such  contributions.6>  The  PSA 
stales  that  "the  most  comprehensive  and 
appropriate  source  of  information  about 
political  contributions  is  the  recipient 
who  solicited  the  contribution,  not  the 
donor."  Wheat  First  favors  a  rule  which 
requires  disclosure  by  both  the  issuer 
and  dealer.  Norwest  "urgefs)  the  Board 
to  withdraw  this  proposal  and  urge  state 
and  local  j^civemments  to  adopt 
recipient  disr.losure." 

Board  Response.  While  the  Board  is 
sensitive  to  conr.mt^ntators'  concerns 
that  the  recordkeeping  and  disclosure 
requirements  would  impose  a  burden  on 
dealers,  it  believes  that  any  .«uch  burden 
is  necessdi'y  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Board's  mandate  to.  among  other  things, 
protect  investors  and  the  public  interest, 
and  remove  impfctliments  to  and  perfect 
a  free  and  open  market  in  municipal 
securities.  Moreover,  the  Poa.nl  believes 
that  the  prcpost-d  rule  change  represents 
a  measured  rjspor.se  to  the  problems 
noted.  The  Board  has  atteir.pted  to 
minimize  any  burden  by: 

— requiring  d)Sclosur»'  on  a  peHm'ir:  basis 
{i-e.,  quar!erl>)  rather  than  link  ;ng  it  to  the 
award  of  business: 

— making  t.he  recordkeeping  and  disdosuro 
requirements  applit^ablt;  o':!>  :o.  (i) 
contributions  made,  'iir»»ct!y  and 
indirertly.  by  dejiers  and  any  PAC 
connDllrd  by  \Uh  aeaier  (or  a  municipal 
finance  prof(».si<>nai)  to  officials  of  an 
issuer  a.id  to  pohtical  partitrs:  and  (ii) 
contribiitions  uvKr  the  de  inir.imis 
exeirption  mafle,  directly  and  (D;^irect)y, 
by  municipal  f'narxe  professionals  and 
executive  offir«>rs  to  officials  of  an  issuer 
and  to  political  parties. 

The  Board  determined  to  add  a 
recordkeeping/disclosure  requirement 
for  contributions  by  executive  officers  to 
issuer  officials,  and  a  recordkepping/ 
disclosure  requirement  for  contributions 
by  dealers,  dealer-controlled  PSACs, 
and  municipal  fmanre  professionals 
and  executive  officers  to  poliliral 
parties,  but  not  to  include  such 
contributions  as  triggering  events  for  the 
prohibition  on  business.  These 
require  nents  will  permit  enforcement 
agencies,  as  well  as  the  public,  to 
examine  the  nature  of  such 
contributions.  The  information 
disclosed  to  the  public  will  consist  of 
summary  information  and  will  not 
include  the  names  or  titles  of  individual 
contributors.  In  addition,  the  rule's 
proscriptions  on  indirect  violations, 
soliciting  and  bundling  are  intended  to 
prohibit  covered  parties  from 
circumventing  the  rule  by  using  any 
other  person  or  means,  including 
executive  officers  and  political  parties. 


as  conduits.  For  instance,  a  dealer  may 
violate  the  rule,  as  well  as  trigger  the 
prohibition  on  business,  by  making  a 
contribution  to  a  political  party  when 
the  dealer  knows  that  a  contribution 
will  be  provided  by  the  political  party 
to  a  specific  issuer  ofTicial  with  which 
the  dealer  engages  or  is  seeking  to 
engage  in  business.  Similarly,  a  dealer 
may  violate  the  rule  and  trigger  its 
prohibition  by  using  an  executive  officer 
as  a  conduit  for  making  contributions. 
Thus,  dealers  should  ensure  that  their 
supervisory  procedures,  pursuant  to 
rule  G-27,  adequately  guard  against 
such  violations.  The  Board  believes  that 
the  rule's  prohibitions,  in  conjunction 
with  the  recordkeeping/disclosure 
requirements,  should  adequately  protect 
against  abuses  in  connection  with 
contributions  to  political  parties. 
However,  the  Board  will  not  hesitate  to 
imfxjse  more  stringent  requirements  in 
this  area  if  it  becomes  aware  of 
significant  abuses. 

(C)  Definitions 

The  Board  should  narrow  the 
definition  of  "associated  person". 

Many  commentators  are  concerned 
that  the  definition  of  "assorjated 
person"  in  draft  rule  G-37  is  too  broad 
and  that  it  should  be  limited  to  dealers, 
their  officers  and  e/Tiployees  who 
participate  in  the  process  of  obtaining  or 
retaining  municipal  securities  business 
for  their  firm.«2  These  commentators  aro 
conr;emed  that  the  scope  of  the  rule 
would  extend  to  holding  companies, 
subsidiaries  and  affiliates  of  dealers 
regardless  of  their  lack  of  direct  or 
indirect  involvement  in  the  dealer's 
municipal  securities  business.  One 
commentator  believes  that  by  narrowing 
the  definition  of  associated  persons,  the 
Board  "can  effectuate  its  stated  purpose 
of  seeking  to  prohibit  only  those 
political  contributions  made  solely  for 
the  purpose  of  obtaining  or  retaining 
municipal  securities  business,  without 
imposing  on  municipal  seoirities 
dealers  and  their  other  employees 
unnecessary  and  unworkahie 
compliance  responsibilities  or  invading 
the  privacy,  or  interfering  with  the 
constitutionally  protected  rights  of  those 
employees."  "3  Another  commentator 
also  believes  it  is  unnecessary  and 
overly  broad  to  impose  the  prohibition 
on  parents  and  affiliates  of  dealers,  and 
recommends  that  the  scope  of  the  rule 
be  narrowed  to  cover  "brokers,  dealers, 
municipal  securities  dealers,  and  their 
registered  employees  and  immediate 


family  members  who  reside  with  them, 
as  well  as  contributions  made  by  the 
dealer's  affiHated  political  action 
committee."**  Another  commentator 
notes  that  it  is  "a  large  organization 
with  a  great  number  of  employees  and 
lis]  part  of  a  large  holding  ccmpary 
structure  *   •   •  and  [that]  the  reporting 
and  recordkeeping  requirements  •  •  • 
would  be  an  administrative 
nightmare."*^  This  commentator  states 
that  the  definition  is  broad  and  could  be 
interpreted  to  apply  to  people  as  far 
removed  from  the  dealer  as  the 
chairman,  the  chief  executive  office,  and 
the  chief  operating  officer  of  the  holding 
company  that  owtis  the  dealer.  At  the 
same  time,  this  commentator 
acknowledges  that  "the  reports 
contemplated  by  the  Drafi  Rule  may  be 
the  only,  or  at  the  least  the  best,  way  for 
the  relevant  enforcement  authority  to 
become  aware  of  a  possible  violation 

•  •  '."e*  The  PSA  notes  that  a 
"meaningful  but  narrow  definition  is 
particularly  important  in  order  to 
preserve  a  'level  playing  field'  for 
different  types  of  municipal  securities 
dealers.  •   •   •  (TJhe  limitations  and 
reporting  requirements  should  apply  to 
municipal  finance  professionals 
engaged  in  the  solicitation  and  conduct 
of  municipal  finance  business  and  their 
direct  supervisors,  up  to  and  including 
the  CEO  of  the  firm."  And  another 
commentator  believes  that  a  "firm's 
municipal  finance  professionals  ai-e  an 
identifiable  group  whose  activities  can 
be  effectively  supervised  and  monitored 
for  compKance  and  enforcement 
purposes.  The  firm  itself,  any  employee 
political  action  committee  and  the 
firm's  municipal  finance  professionals 
and  their  supervisors  should  constitute 
the  specific  group  subject  to  the 
Rule."  07 

The  SLA  states  that  by  applying  the 
"directly  or  indirectly"  language  of  the 
draft  rule,  dealers  would  be  required  to 
record  and  report  contribution 
information  from  "family  members, 
attorneys  and  other  potential  third-party 
conduits,  as  well  as  dealers'  and  their 
affiliated  entities'  clerical  personnel 

*  •  *.  The  amount  of  Information 
which  the  MSRB  would  amass  pursuant 
to  the  Rule  would  be  so  overwhelming 
that  the  Rule's  effectiveness  would  be 
limited.  If  the  Rule  is  narrowed  •   *   • 
the  MSRB  would  receive  much  more 
usable  and  meaningful  information." 
NAST  also  is  concerned  that  this 
language  "effectively  compels  a  dealer 


"  Set  eg .  leriers  from  Norwest  Corporation;  Legg 
Maaon;  Tb«  Ottfo  Company. 


•■i  See,  e.g..  lel'ers  from  Dean  Witter;  Chemical 
Securities;  Dain  Bosworth;  Wheat  First;  George  K. 
Baum;  Norwest  Corporation. 

•^  I^ler  from  Dean  Winer. 


**  VtfV.fiT  bom  Lehman  Brothers. 
"  Letter  from  Chemical  Securities.  See  also  lettets 
trom  SIA;  DaIn  Bos%»orfh. 
••  Letter  from  Chemical  Securities, 
•'  Letter  from  A.C.  Edwmrds. 
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to  require  employees  to  report  all 
personal  political  contributions  to  the 
employer/dealer  as  well  as 
contributions  made  by  employees  on 
behalf  of  \he  dealer." 

Board  Response.  In  response  to 
commentators'  concerns  that  the 
definition  of  "associated  person"  was 
too  broad  and  would  result  in  costly  and 
burdensome  compliance  with  the  rule, 
the  Board  determined  to  limit  the 
prohibition  section  of  the  proposed  rule 
to  individuals  defined  as  "municipal 
finance  professionals."  This  term 
encompasses  any  associated  person:  (i) 
Primarily  engaged  in  municipal 
securities  activities,  as  defined  in  rule 
G-3(a)(i)  (including  bankers,  traders, 
institutional  salespeople  ,  and  retail 
salespeople);  M  (ii)  who  solicits 
municipal  securities  business;  (iii) 
direct  supervisors  of  such  persons  up 
through  and  including,  in  the  case  of  a 
dealer  other  than  a  bank  dealer,  the 
Chief  Executive  Officer  or  similarly 
situated  official  and,  in  the  case  of  a 
bank  dealer,  the  officer  or  officers 
designated  by  the  board  of  directors  of 
the  bank  as  responsible  for  the  day-to- 
day conduct  of  the  bank's  municipal 
securities  dealer  activities,  as  required 
pursuant  to  rule  &-l(a);  and  (iv) 
members  of  the  dealer's  executive  or 
management  committee  or  similarly 
situated  officials,  if  any  (or,  in  the  case 
of  a  bank  dealer,  similarly  situated 
officials  in  the  bank's  separately 
identifiable  department  or  division,  as 
defined  in  rule  G-1).  Each  person 
designated  by  the  dealer  as  a 
"municipal  finance  professional"  shall 
be  deemed  as  such  for  purposes  of  the 
proposed  rule  change. 

Tne  definition  of  municipal  finance 
professional  includes  any  associated 
person  of  the  dealer  primarily  involved 
in  the  solicitation  of  municipal 
securities  business  or  bringing  to  market 
new  issue  municipal  securities.  This 
includes  those  individuals  who  have  an 
economic  interest  in  seeing  that  the 
dealer  is  awarded  municipal  securities 
business  and  thus  may  be  in  a  position 
to  make  political  contributions  for  the 
purpose  of  influencing  the  awarding  of 
such  business  by  issuer  officials.  Such 
persons  would  include  those  in  the 
public  finance  department,  as  well  as 
underwriters,  traders  and  institutional 
and  retail  sales  persons  primarily 


••Pursuant  to  rule  C-3(a)(il.  *ucb  actlvitiM 
include:  (i)  Undarwrlting.  trading  or  sale*  of 
municipal  tocurities;  (ii)  flnancial  advisory  or 
consultant  servicM  (or  issuers  in  connection  with 
the  issuance  of  municipal  securities:  (iii)  research 
or  investment  advice  tvith  respect  to  municipal 
seciirities:  or  (Iv)  any  other  activities  which  involve 
communication,  directly  or  indirectly,  with  public 
investors  in  municipal  securities. 


engaged  in  municipal  securities 
activities.  The  Board  does  not,  however, 
intend  to  include  within  the  definition 
of  municipal  finance  professional  those 
persons  who  activities  do  not  primarily 
involve  municipal  securities,  such  as 
those  retail  sales  persons  who  primarily 
sell  other  products  or  associated  persons 
employed  in  departments  other  than  the 
municipal  securities  department. 

It  should  be  noted  that  contributions 
by  executive  officers  would  be  subject  to 
the  recordkeeping  and  disclosure 
requirements,  but  contributions  by  such 
persons  would  not  trigger  the  rule's 
prohibition  on  business.  The  Board  has 
defined  "executive  officer"  as  any 
associated  person  in  charge  of  a 
principal  business  unit,  division,  or 
function  or  any  other  person  who 
performs  similar  policymaking 
functions  for  the  dealer,  but  does  not 
include  anyone  already  covered  by  the 
definition  of  municipal  finance 
professional."^ 

The  proposed  rule  would  prohibit 
municipal  finance  professionals  (as  well 
as  dealers)  from  doing  any  act,  directly 
or  indirectly,  which  would  be  a 
violation  of  the  proposed  rule.  This 
proscription  is  intended  to  prohibit 
such  persons  from  circumventing  the 
proposed  rule  by  using  any  other  person 
or  means  as  conduits,  including,  but  not 
limited  to,  family  members,  consultants, 
lawyers,  lobbyists,  non-covered 
associated  persons,  and  political  parties. 
Some  commentators  argued  against 
extending  the  August  1993  draft  rule's 
application  to  contributions  by  family 
members.  The  Board  determined  not  to 
specifically  include  family  members 
within  the  term  "municipal  finance 
professional."  since  the  proscription  on 
indirect  violations  contemplates  such 
persons  in  situations  in  which  their 
contributions  are  directed  by  municipal 
finance  professionals.  Furthermore,  the 
proposed  rule  contains  a  prohibition  on 
soliciting  contributions  in  connection 
with  the  awarding  of  business.  This 
prohibition  is  intended  to  prohibit 
dealers  and  municipal  finance 
professionals  from  soliciting  others, 
including  family  members,  to  make 
contributions  to  issuer  officials  in  order 
to  influence  the  awarding  of  municipal 
securities  business.  Finally,  the 
proposed  rule  contains  a  prohibition  on 
coordinating  (/.e.,  bundling) 
contributions,  which  is  intended  to 
prevent  dealers  flnd  municipal  finance 
professionals  htim  aggregating,  or 
soliciting  others  to  aggregate, 
contributions  to  issuer  oflicials  in  order 


to  influence  the  awarding  of  municipal 
securities  business. 

The  effect  of  the  proscription  on 
indirect  violations  and  the  anti- 
solicitation  provision  would  be  to 
subject  a  dealer  to  the  rule's  prohibition 
on  business  if  the  dealer  or  a  municipal 
finance  professional  uses  other  non- 
covered  parties  to  make  or  solicit 
contributions.  The  recordkeeping  and 
disclosure  requirements  would  apply  to 
contributions  by  dealers,  dealer- 
controlled  PACs,  municipal  finance 
professionals,  and  executive  officers,  as 
well  as  contributions  made  by  any  other 
person  or  entity  if  such  contributions 
were  directed  by  a  dealer,  dealer- 
controlled  PAC,  or  municipal  finance 
professional. 

PACs  associated  with  bank  dealers 
should  be  exempt  from  the  rule. 

A  few  commentators  express  concern 
about  inclusion  of  bank  PACs  in  the 
draft  rule,  especially  when  the  dealer  is 
owned  by  an  organization  (i.e.,  a  bank 
or  bank  holding  company)  whose 
primary  focus  is  outside  the  securities 
business.  One  commentator  notes  that 
"the  draft  rule  is  based  on  the 
assumption  that  the  dealer  has  the 
ability  to  control  or  influence  the 
actions  of  all  associated  PACs  to  obtain 
the  favor  of  municipal  issuers.  This 
assumption  is  incorrect  for  PACs 
established  by  large  bank  holding 
companies  whose  major  focus  is 
banking  and  not  securities  underwriting 
and  distribution."  'o  This  commentator 
notes  that  another  significant  concern 
for  dealers  owned  by  bank  holding 
companies  is  the  acquisition  of  new 
subsidiaries  by  the  dealer's  parent.  "The 
rule  is  unclear  as  to  what  responsibility 
the  dealer  has  with  respect  to 
contributions  made  by  a  subsidiary  in 
the  two  years  immediately  preceding 
the  subsidiary's  acquisition.  *   •   *  |T|he 
draft  rule  should  not  apply  to  PACs  in 
cases  where  a  dealer  is  owned  by  an 
organization  whose  primary  focus  is  not 
investment  banking.  •   •   •  (We 
recommend  that  the  Board]  exclude 
PACs  which  are  not  under  the  direct 
control  of  the  dealer  and  removing  the 
burden  of  compliance  as  to  the  political 
contributions  that  predate  acquisition  of 
a  subsidiary  of  a  dealer's  parent."  ^> 

One  commentator  notes  that  PACs  are 
required  by  various  laws  to  report 
periodically  all  contributions  and  other 
disbursements  that  they  make.  These 
reports  include  individual  contributions 
by  bank  officers  (including  associated 
persons  of  the  dealer  department)  above 


••This  definition  was  adapted  Erom  Section  16  of 
the  Act. 


'<>  Letter  (rom  Banc  One.  See  also  from  Central 
Bank  of  the  South. 
'<  Letter  from  Banc  One. 
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de  minimis  thresholds,"  Thus,  this 
commentator  recommends  that  "the 
reporting  scheme  set  forth  in  the 
proposed  rule  as  it  applies  lo  PACs  is 
duplicative  and  unnecessarily 
burdensome."  '^  In  addition,  the 
commentator  believes  that  there  is  a 
signiHcant  potential  for  inadvertent 
violations  of  the  rules  reporting 
requirements,  since  "a  PAC  associated 
with  a  diversified  Hnancial  institution 
will  make  a  large  number  of 
contributions  without  knowledge  of  the 
potential  role  that  the  recipient  may 
play  in  the  awarding  of  municipal 
securities  business  '   *   •.Accordingly, 
we  suggest  that  PACs  be  exempted  tcom 
the  •  •  •  reporting  requirements  *  *  •. 
As  an  alternative,  the  Board  may  wish 
to  consider  requiring  associated  PACs  to 
file  copies  of  federal  and/or  state 
disbursement  reports  with  (the  MSIL 
system)."^* 

Board  Response.  The  August  1993 
drafl  rule  would  have  applied  to 
"dealer-associated"  PACs,  which,  for 
dealers  that  are  departments  of  banks  or 
subsidiaries  of  banks  or  bank  holding 
companies,  would  have  included  bank 
PACs.  The  Board  recognizes  that,  in 
many  instances,  such  bank  PACs  receive 
contributions  from  bank  employees  who 
have  no  connection  of  the  securities 
business.  The  Board  has,  therefore, 
attempted  to  address  commentators' 
concerns  over  the  inclusion  of  bank 
PACs  by  changing  the  proposed  rule's 
terminology  to  "dealer-controlled" 
PACs.  Thus,  if  a  bank  PAC  is  not  a 
"dealer-controlled"  PAC.  then  its 
contributions  would  not  trigger  the 
rule's  prohibition  on  business. 

The  definition  of  "official  of  the 
issuer"  is  too  broad. 

Several  commentators  are  concerned 
that  the  definition  of  "official  of  an 
issuer  '  is  too  broad.  The  Ohio  Company 
believes  that  "|i)t  is  impossible  to 
ascertain,  with  total  certainty  in  some 
cases  or  with  even  an  educated  guess  in 
others,  which  elected  official  of  the 
issuer  is  actually  in  a  position  to 
influence  the  awarding  of  municipal 
securities  business."  NAST  asks,  "how 
is  a  dealer  to  know  when  a  non-issuer 
official  is  likely  to  become  an  issuer 
official?  Does  the  draft  rule  cover  an 
official  who  has  the  power  to  appoint 
issuer  officials,  but  is  not  an  issuer 
official  himself  or  herself?  •   •   •  How 
does  a  dealer  meet  the  supervision  and 
reporting  requirements  when  it  is 
unclear  who  is  considered  to  be  an 
official  of  an  issuer?"  Lehman  Brothers 
notes  that  "one  may  interpret  the  rule  as 


also  applying  to  elected  oHidals  at  the 
federal  level  who  may  be  in  a  position 
to  influence  local  officials  in  their 
states.  •  •  •"  And  NBD  Bancorp  states 
that  "the  inclusion  of  any  elected  officer 
who  "can  influence  the  outcome'  of  the 
award  of  business  is  potentially  broad 
enough  to  effectively  disenfranchise 
associated  persons  of  municipal 
securities  dealers  from  any  political 
activities  with  respect  to  candidates  for 
local  office."  However.  Kane  McKenna 
states  that: 

contributions  are  often  given  fo  an  office 
holder  who,  although  not  an  "ofTicial  of  the 
issuer,"  clearly  has  the  ability  to  informally 
influence  the  issuer.  •   •  •  |lln  our 
experience,  it  can  be  on«  of  the  most 
important  methods  of  contributing  to  a 
political  campaign  for  purposes  of  business 
generation. 

Board  Response.  The  Board 
considered  the  commentators' 
suggestions  to  narrow  the  definition  of 
"official  of  the  issuer."  but  determined 
that  its  definition  is  appropriate.  The 
term  includes  any  incumbent,  candidate 
or  successful  candidate  for  elective 
office  of  the  issuer,  which  office  is 
directly  or  indirectly  responsible  for.  or 
can  influence  the  outcome  of,  the  hiring 
of  a  dealer  for  municipal  securities 
business.  The  definition  is  intended  to 
include  any  issuer  official,  candidate  or 
successful  candidate  which  has 
influence  over  the  awarding  of 
municipal  securities  business  so  that 
contributions  to  certain  state-wide 
executive  or  legislative  officials,  such  as 
governors,  would  trigger  the  proposed 
rule's  prohibition  on  business. 

The  Board  should  clarify  the 
definition  of  "contributions"  regarding 
volunteer  work  and  charitable 
contributions. 

Some  commentators  note  that  the 
definition  of  "contribution,"  which 
includes  "anything  of  value,"  could 
have  the  unintended  effect  of  regulating 
an  employee's  volunteer  work  on 
political  campaigns  during  non-business 
hours.  These  commentators  ask  that  the 
Board  clarify  this  definition  with 
respect  to  such  volunteer  work.^s  Other 
commentators  seek  further  clarification 
of  the  definition  with  respect  to 
charitable  contributions  that  are 
solicited  by  officials  of  issuers.^e 
Another  commentator  suggests  that  the 
definition  specifically  include"  'in 
kind' "  contributions,  such  as  secretarial 
help,  free  rent,  etc.  •   *   *  Politicians 
understand  the  phrase,  and  making  the 
prohibition  of  in-kind  contributions 


explicit  would  help  protect  dealers 
against  the  request  for  such 
contributions  by  politicians."  "  An 
anonymous  commentator  recommends 
expanding  the  definition  of 
contributions  "to  include  any  financial 
or  economic  benefit  bestowed  upon  or 
requested  by  or  for  any  person  who  is 
in  a  position  to  select  or  influence  the 
selection  of  underwriters,  financial 
advisors,  bond  lawyers,  etc."  And  NAST 
is  concerned  that  the  August  1993  draft 
rule  could  be  interpreted  as  prohibiting 
independent  political  expenditures. 

Board  Response.  The  Board  does  not 
seek  to  regulate  personal  volunteer  work 
on  political  campaigns  by  municipal 
finance  professionals.  However,  if  any 
entity  or  person  subject  to  the  rule 
utilizes  the  dealer's  resources  (such  as  a 
political  position  paper  drafted  by 
dealer  personnel),  or  incurs  expenses  in 
connection  with  such  activity,  then  the 
value  of  any  such  resources  used  or 
expenses  incurred  would  come  under 
the  proposed  rule's  requirements.  Other 
types  of  payments  to  issuer  officials  may 
be  subject  to  other  Board  rules, 
including  rule  G-20,  on  gifts  and 
gratuities.  Finally,  the  Board  does  not 
seek  to  regulate  independent  political 
expenditures,^* 

Other  Comments  and  Suggestions 

A  number  of  commentators  are 
concerned  that  the  draft  rule  creates  an 
opportunity  for  abuse  by  not  addressing 
the  practice  of  hiring  consultants  or 
other  third  parties  to  solicit  business  on 
behalf  of  dealers.  The  GFOA  states  that 
if  "  'politics'  is  to  be  taken  out  of  the 
underwriter  selection  process,  this 
practice  must  be  reviewed."  One  dealer 
describes  this  practice  as  "arguably  the 
most  serious  area  in  need  of  regulation 
with  respect  to  political  interference  in 
the  selection  of  municipal  finance 
professionals*   *   *.  These  relationships 
and  lobbying  efforts  take  a  variety  of 
forms."  79  And  some  commentators  are 
concerned  that  brokers  and  dealers  will 
find  more  creative  ways  of  influencing 
officials,  such  as: 

(retaining!  consultants  who  in  turn  regularly 
make  large  (xilitical  contributions  so  that  the 
consultants  are  in  a  poaition  to  influence  the 
selection  of  an  underwriter  or  financial 


"  Latter  From  NBD  Bancorp. 


"  See  e.g..  letters  from  PSA:  Dain  Boswonh; 
Morgan  Stanley:  l.ehman  Brothers;  Fenner: 
anonyiiKiiu:  Kan*  McKenno. 

'•See  letters  from  PSA;  Morgan  Stanley. 


"  Latlar  from  Fenner. 

'■The  Federal  Election  Campaign  Act.  2  U.SC 
Soclion  43l(ir)(198a),  defines  an  "Independent 
expenditure"  as:  "an  expenditure  by  a  person 
expressly  advocating  the  election  or  defeat  of  a 
clearly  idenlified  candidate  which  is  made  without 
cooiNiratioa  or  consultation  with  any  candidate,  or 
any  authorized  ccmmiltee  or  agent  of  such 
candidate,  and  which  is  not  made  in  concert  with. 
or  at  the  reqitest  or  suggestion  of,  any  candidate,  or 
any  authorized  committee  or  agent  of  such 
candidate." 

'«  Letter  from  William  ft  Hough. 
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advisor  by  an  issiter.  Finns  may  also  make 
donations  to  charitable  organizations  at  the 
request  of  governmental  officials. 
Contributions  to  political  parties  and 
organizations,  ratner  than  directly  to 
candidates,  may  also  increase.  •  '•  •  |Our) 
pnncipal  concern  with  the  proposed  rule  is 
that  as  drafted  it  will  result  In  a  continuation 
of  "pay  to  play"  practices  by  some  firms  who 
will  act  in  a  more  circuitous  fashion."*) 

One  commentator  believes  that  the 
drafl  rule  "is  not  a  comprehensive 
solution  to  the  problems  relating  to  the 
selection  of  underwriters  and  financial 
advisors,"  •!  This  commentator  suggests 
that,  in  addition  to  banning  improper 
contributions  by  brokers  and  dealers, 
the  Board  should  specifically  prohibit 
such  contributions  by  consultants, 
lawyers  and  other  persons  who  seek 
municipal  securities  business  on  behalf 
of  brokers  and  dealers.  Furthermore, 
"brokers  and  dealers  should  be  required 
to  disclose  all  consulting,  lobbying  and 
third  party  contracts  relating  to 
obtaining  or  retaining  municipal 
securities  business,  whether  or  not  those 
contracts  involve  political 
contributions.  This  disclosure 
requirement  in  and  of  itself  is  likely  to 
act  as  a  propbylaciic  measure  that  will 
discourage  firms  fit)m  asking  third 
parties  to  engage  in  such  efforts  on  their 
behalf."  "2  Another  commentator 
recommends  prohibiting  any  individual 
covered  by  the  rule  from  soliciting 
contributions  firom  any  other  employee 
or  from  third  parties."  Another 
commentator  is  concerned  that  the  draft 
rule  does  not  address  contributions  by 
an  associated  person  who  may  have  a 
financial  interest  or  gain  income  from 
an  independent  financial  advisory  or 
consulting  firm,  and  that  such  an 
associated  f)erson  may  be  able  to 
circumvent  the  rule  by  funneling 
contributions  through  these  firms.** 
Thus,  the  commentator  suggests  that  the 
Board  require  any  associated  person 
with  a  pecuniary  interest  in  an 
independent  firm  to  also  report  that 
firm's  contributions.  And  the  PSA 
"urges  the  MSRB  to  consider 
prohibiting  explicitly  certain  practices 
*  *  •  (such  asl  the  retention  of 
consultants  for  the  purpose  of  obtaining 
business  who  concurrently  serve  as 
public  officials  of  the  state  in  which 
jurisdictions  are  to  be  influenced." 

One  commentator  is  concerned  that 
the  draft  rule  does  not  apply  to  interest 
rate  swaps,  and  notes  that  "|s|uch 


"»l«tler  from  Morgan  Stanley:  see  of  so  leiler  froni 
Kane  McKenna. 
•'  L*ttOT  from  Morgan  Stanley. 

"  Letter  frotn  Goldman  Sachs.  See  oho  Wnm  from 
Tmstmark. 
»<  Letter  from  Tyuslmark. 


transactions  are  becoming  more 
common,  can  be  very  profitable,  and  are 
subject  to  the  same  intense  competition 
which  exists  for  municipal  securities 
offerings."  m  This  commentator  is 
similarly  concerned  that  the  draft  rule 
would  not  apply  to  U.S.  Treasury 
Securities  or  other  similar  securities, 
regardless  of  whether  such  transactions 
are  associated  with  a  municipal  offering. 

Board  Response.  To  reduce  the 
possibility  and  opportunity  for 
circumvention  of  the  proposed  rule,  the 
Board  included  language  prohibiting 
dealers  from  acting  "directly  or 
indirectly"  through  any  other  person  or 
means.  This  proscription  was  modeled 
after  Section  20(b)  of  the  Act »«  and  is 
intended  to  prohibit  dealers  (as  well  as 
municipal  finance  professionals)  from 
using,  for  example,  family  members, 
consultants,  attorneys,  finders, 
lobbyists,  etc.,  as  conduits.  Again, 
dealers  should  ensure  that  their 
supervisory  procedures,  pursuant  to 
rule  G-27.  adequately  guard  against 
such  violations. 

In  addition  to  the  prohibition  on 
indirect  violations,  the  proposed  rule 
would  require  dealers  to  record  and 
disclose  a  list  of  all  parties,  including 
consultants,  hired  to  obtain  or  retain 
municipal  securities  business,  as  well  as 
the  compensation  arrangements  with 
such  parties.  These  requirements,  in 
conjunction  with  the  rule's  other 
recordkeeping/disclosure  requirements, 
will  permit  the  enforcement  agencies,  as 
well  as  the  public,  to  examine  whether 
the  hiring  of  such  parties  involves  any 
impropriety  in  connection  with 
business  awarded  to  the  dealer  based  on 
political  contributions.  As  noted 
previously.  Information  disclosed  to  the 
public  would  be  in  summary  form. 

Finally,  by  requiring  the  recording 
and  disclosure  of  all  political 
contributions,  the  proposed  rule  should 
assist  enforcement  agencies  in 
determining  whether  such  contributions 
influence  the  awarding  of  other  business 
from  issuers  to  dealers,  such  as  interest 
rate  swaps  or  reinvestment  of  bond 
proceeds. 

The  rule  should  apply  to  alt  market 
participants. 

A  number  of  commentators  believe 
that  a  rule  concerning  political 
contributions  should  apply  to  all 
municipal  market  participants.*'  The 
commentators  recognize  the  Board's 
limited  authority  in  this  regard,  and 
believe  that  the  SEC  should  promulgate 


•»  Letter  from  William  R.  Hough. 

•"  Supra  note  6. 

•'  See  eg.,  letters  from  PSA;  SIA;  Wheal  First; 
The  Ohio  Company;  George  K.  Baam:  Lehman 
Brothers;  Norwest  Corporation;  Morgan  Stanley; 
AltnianACo. 


rules  in  this  area.  For  instance,  the  PSA 
"strongly  urgelsj  the  MSRB  to  request 
the  Securities  and  Exchange 
Commission  *   *   *  to  use  its  existing 
authority  (and  seek  legislation  if 
necessary)  to  effect  this  resuh."»8  At  the 
same  time,  however,  PSA  believes  "that 
the  dealer  community  cannot  wait  for 
an  ideal  solution  to  the  more  general 
problem  of  financing  political 
campaigns  for  elective  office,  but  must 
rather  do  something  for  itself."  One 
commentator  is  concerned  that 
independent  financial  advisors  will 
"still  be  able  to  curry  favor  with 
political  contributions.  •   •   •  |AIny 
individual  can  name  themselves  a 
financial  advisor  and  employ 
inappropriate  practices  *   *   *.  These 
people  are  not  Iic8n.<ied  and  not 
regulated  *  *   *  jandj  will  now  have  a 
competitive  advantage  *   *  '."wNAST 
states  that  bond  counsel,  underwriter's 
counsel  and  independent  financial 
advisors  "have  an  incentive  and 
opportunity  comparable  to  that  of 
dealers  to  engage  in  unethical, 
anticompetitive  and  destructive 
behavior  *  •   •." 

Board  Response.  The  Board  has 
adopted  the  proposed  rule  change  as  a 
first  step  toward  eliminating  the 
problems  a.ssociated  with  political 
contributions  in  connection  with  the 
awarding  of  municipal  securities 
business.  It  believes  the  rule  is  targeted 
to  the  reported  major  problem  areas  and 
should  be  an  effective  deterrent  to 
activities  which  have  «;ailed  into 
question  the  integrity  of  the  market. 
Once  the  proposed  rule  change  is  put 
into  place,  the  Board  will  closely 
monitor  its  efftictiveness.  If  it 
determines  that  compliance  probJRms 
exist,  or  if  dealers  seek  to  circumvent 
the  proposed  rule  change's 
requirements,  the  Board  will  not 
hesitate  to  amend  the  proposed  nile 
change  to  make  its  prohibitions 
applicable  to  a  "nroader  range  of  entities 
and  individuals  or  to  include  other 
prohibitions  or  disclosure  requirements. 

The  Board  should  conduct  a  cost/ 
benefit  analysis  before  adopting  a  rule 
on  political  contributions. 

The  National  League  of  Cities  CNLC") 
believes  "that  any  proposal  to  mandate 
changes  in  the  workings  of  the 
municipal  market  should  only  be 
imposed  after  the  most  careful  analysis, 
including  a  cost-benefit  and  risk 
analysis  about  the  impart  of  any 
proposed  changes."  NLC  notes  that 
"|w|e  are  unaware  of  any  detailed 
analysis  of  the  costs  and  benefits  to 


••  See  alto  lettprs  from  Lehman  Brtxhers;  The 
Ohio  Company. 
•"  letter  fct)m  Altman  A  Co. 
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investors  '  *  *.  Nor  have  we 
discovered  any  analysis  of  the  impact  of 
these  costs  on  municipal  investors." 
Similarly,  the  GFOA  states  that  the 
"reservation  we  have  about  this  new 
system  of  reporting  is  the  lack  of  serious 
analysis  to  assess  the  specific  nature  or 
extent  of  improper  practices.  As  a 
consequence,  there  is  no  way  to 
determine  if  the  costs  of  new  regulation, 
which  will  inevitably  be  passed  on  to 
state  and  local  government  issuers, 
justify  the  benefits  to  be  derived." 
Board  Response.  The  Board  has 
attempted  to  respond  appropriately  to 
commentators'  concerns  over  regulatory 
burdens,  without  sacrificing  the 
proposed  rule's  overall  effectiveness  in 
eradicating  the  problems  noted.  The 
Board  has  submitted  the  proposed  rule 
change  because  it  believes  that  a 
significant  problem  exists,  that  this 
problem  is  adversely  impacting 
investors  as  well  as  the  integrity  of  the 
municipal  market,  and  that  it  is 
incumbent  upon  the  Board  to  seek  to 
rectify  known  problems  in  the 
municipal  market.  Moreover,  the  Board 
believes  that  the  proposed  rule  change 
is  a  measured  response  to  the  problems 
noted. 

The  proposed  rule  change  would 
foster  competition  for  municipal 
securities  business  by  removing 
artificial  barriers  to  dealers  who  may 
have  been  unwilling  or  unable  to  make 
contributions  in  order  to  be  considered 
for  the  awarding  of  business.  Dealers 
will  now  compete  on  a  level  playing 
field  and  be  awarded  municipal 
securities  business  on  the  basis  of  merit, 
not  political  contributions.  Such 
competition  would  lower  market  costs 
and  restore  investor  confidence  in  the 
integrity  of  the  market. 

Any  reporting  of  information  to  the 
Board  should  take  place  on  an  annual 
basis. 

Two  commentators  believe  that 
reporting  should  be  on  an  annual  (rather 
than  semiannual)  basis.^ 

Board  Response.  The  Board  believes 
that,  for  information  on  political 
contributions  and  consultants  to  be 
useful  in  correcting  the  problems  noted, 
the  disclosure  of  such  information  must 
be  timely  in  relation  to  municipal 
business  awarded  to  dealers.  At  the 
same  time,  the  Board  has  attempted  to 
reduce  the  compliance  burden  on 
dealers.  Thus,  the  Board  determined  to 
adopt  a  quarterly  disclosure 
requirement,  and  believes  that  this 
requirement  strikes  an  appropriate 
balance  of  the  competing  concerns 
noted. 


Comments  Received  in  Response  to 
November  1993  Press  Release 

Since  its  November  1993  meeting,  the 
Board  has  received  nine  additional 
comment  letters  on  proposed  rule  G-37, 
bringing  the  total  comments  received  to 
49  letters  and  one  oral  comment. 9>  The 
additional  letters  were  provided  by  the 
following:  Anonymous  (investing 
banker).  Anonymous  (registered 
principal).  The  Argentarius  Group.  Ltd.. 
The  City  of  Novato.  CA.  Griffin,  Kubik, 
Stephens  &  Thompson,  Inc..  J. P.  Morgan 
Securities.  Inc..  Public  Securities 
Association.  Seasongood  &  Mayer  (two 
letters). 

De  Minimis  Exemption.  One 
commentator  is  concerned  that  the  $250 
de  minimis  exemption  will  be  abused." 
This  commentator  believes  that  the 
municipal  industry  is  plagued  by  "a 
prevalent  practice  for  hiding 
contributions"  noting  that: 

Bankers,  salespeople,  their  spouses,  their 
•   *  •  adult  children  as  well  as  clerical  and 
secretarial  staff  are  "encouraged"  to  each  give 
a  certain  amount  of  money  to  a  candidate. 
The  amount  is  usually  $200  or  less,  since  our 
[statel  laws  *   •   *  do  not  require  reporting 
contributions  of  that  amount  or  less. 
Individual  checks  are  then  presented  en 
masse  by  a  banker  for  the  firm  to  the 
candidate  *> 

Board  Response.  As  previously 
described,  the  Board  determined  to 
provide  a  $250  de  minimis  exemption, 
per  election,  for  contributions  by 
municipal  finance  professionals  to  each 
issuer  official  for  whom  such 
individuals  are  entitled  to  vote.  Such 
contributions  would  not  trigger  the 
rule's  prohibition  on  engaging  in 
business.  The  Board  believes  that  this 
exemption  is  a  measured  response  to 
concerns  over  an  individual's  ability  to 
participate  in  the  political  process, 
recognizing  the  Board's  statutory 
mandate  to  address  known  problems  in 
the  municipal  market.  Furthermore,  the 
Board  believes  that  its  prohibitions  on 
indirect  activities,  soliciting  and 
bundling  contributions,  as  well  as  the 
various  recordkeeping/ disclosure 
requirements  will  prevent 
circumvention  of  the  proposed  rule. 

Scope  of  Rule.  One  commentator  is 
concerned  that  the  rule's  scope  is  too 
narrow.**  This  commentator  notes  that 
(in  addition  to  elected  officials)  political 
appointees,  employees,  and  financial 
advisors  act  as  decision  makers  in  the 
underwriter  selection  process,  and  that 
financial  advisors,  in  particular,  have 


'•"Letters  from  Dain  Botwonh  and  Morgan 
Stanley. 


•I  The  nine  additional  letter*  are  Included  in 
.  Exhibit  2  to  the  filing. 

•'  Letter  from  The  Axgenlariua  Group. 

•*  Letter  from  Anonymous  (investment  banker). 


great  influence,  and  usually  complete 
control,  over  this  process  and  others. 
The  commentator  also  believes  that  the 
scope  of  the  rule  should  extend  beyond 
political  contributions  to  encompass 
any  monetary  or  economic  benefit 
conferred  upon  the  decision  maker, 
noting  that  financial  advisors  commonly 
structure  deals  for  their  own  pecuniary 
benefit,  while  causing  issuers  to  bear 
additional  and  unnecessary  costs  and 
higher  interest  rates.a* 

Another  commentator  also  is 
concerned  that  the  rule  will  be  abused, 
and  states  that  the  Board  should  not 
provide  exemptions  for  any  affiliates, 
lobbyists,  or  related  parties,  and  that 
contributions  by  such  parties  should 
trigger  the  rule's  prohibition  on 
business.9"  In  addition,  this 
commentator  believes  that  an  issuer 
official's  "transition  costs"  should  be 
addressed  by  the  rule.^^ 

PSA  seeks  guidance  from  the  Board 
on  a  number  of  issues  relating  to 
political  contributions  so  that  it  may 
assist  its  membership  in  this  area.  PSA 
poses  questions  concerning  the 
following: 
— Volunteer  work  and  charitable 

contributions. 
— Transition  and  inaugural  expenses. 
— Contributions  by  spouses  and  other 

household  members. 
— ^The  effect  of  the  proposed  rule  on 
"partisan  versus  non-partisan 
associations  or  PACs  of  state  or  local 
officials.  "»• 

Board  Response.  In  response  to 
concerns  about  the  scope  of  the 
proposed  rule,  the  Board  believes  that 
the  narrow  scope  of  the  rule  will  ensure 
that  "pay  to  play"  practices  in  the 
municipal  market  will  be  halted  without 
impacting  every  employee  of  the  dealer 
or  his  or  her  family  members.  As 
discussed,  the  rule  would  apply  only  to 
dealers,  dealer-controlled  PACs. 
municipal  finance  professionals,  and 
executive  officers. 

In  response  to  concerns  regarding  the 
use  of  consultants  and  other  parties,  the 
proposed  rule  would  require  dealers  to 
record  and  disclose  a  list  of  all  such 
parties  hired  to  obtain  or  retain 
municipal  securities  business,  as  well  as 
the  compensation  arrangements  with 
such  parties.  These  requirements,  in 
conjunction  with  the  rule's  other 
recordkeeping/disclosure  requirements, 
will  permit  the  enforcement  agencies,  as 
well  as  the  public,  to  examine  whether 
the  hiring  of  such  parties  involves  any 


•»w. 

••  Letter  from  Seasongood  *  Mayer. 
••I-etter  from  PSA. 
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impropriety  in  connection  with 
business  awarded  to  the  dealer. 

In  response  to  PSA's  questions,  the 
Board,  as  discussed  above,  does  not  seek 
to  prohibit  or  to  regulate  personal 
volunteer  work  by  municipal  finance 
professionals  so  long  as  the  professional 
does  not  utilize  the  dealer's  resources  or 
incur  expenses  in  connection  with  such 
activity.  The  Board  is  in  the  process  of 
reviewing  its  rule  G-20,  on  gifts  and 
gratuities,  and  wrill  consider,  among 
other  things,  contributions  to  charities 
in  connection  with  this  review. 
However,  the  proposed  rule's  definition 
of  "contributions"  would  encompass 
transition  and  inaugxxral  expenses. 
Thus,  such  payments  would  be  subject 
to  the  proposed  rule. 

As  previously  described,  the  proposed 
rule  would  prohibit  covered  parties 
from  doing  indirectly  any  act  which 
would  constitute  a  violation  of  the  rule. 
This  section  is  intended  to  prohibit 
covered  parties  from  circumventing  the 
proposed  rule  by  using  as  conduits  any 
other  person  or  means,  including,  but 
no  limited  to,  spouses  and  other  family 
members.  In  addition,  the  proposed 
rule's  anti-solicitation  and  anti-bundling 
proscriptions  are  intended  to  prohibit 
covered  parties  from:  (i)  Soliciting 
others,  including  spouses  and  family 
members,  to  make  contributions  to 
issuer  officials:  and  (ii)  coordinating,  or 
soliciting  others  to  coordinate, 
contributions  to  issuer  officials  in  order 
to  influence  the  awarding  of  municipal 
securities  business. 

Finally,  it  is  not  clear  what 
organizations  the  PSA  is  referring  to  as 
"partisan  versus  non-partisan 
associations  or  PACs"  and,  accordingly, 
the  Board  cannot  provide  any  guidance 
with  respect  to  this  question. 

Ballot  Referenda.  One  commentator 
expressed  concern  over  a  practice 
whereby  dealers,  who  are  seeking 
underwriter  or  financial  advisory 
positions,  are  asked  to  contribute  to 
bond  election  committees  supporting 
ballot  measures  for  bonds  and  tax 
levies.90  The  commentator  notes  that 
such  requests  are  made  by  the  election 
committee  or  by  public  officials  who 
play  a  role  in  the  underwriter  selection 
process,  and  believes  "that  this  practice 
undermines  the  integrity  of  our 
industry.  •  •  •  |and|  is  another 
example  of  money  influencing  the 
selection  process.  "100 

Board  Mesponse.  Gjntributions  to 
ballot  measures,  and  other  independent 
expenditures,  would  not  be  subject  to 
the  proposed  rule.  However, 
contributions  to  election  committees  for 


incumbents  and  candidates  would  be 
covered  by  the  rule,  since  the  term 
"official  of  such  issuer"  or  "official  of 
an  issuer"  means  any  person  who  was, 
at  the  time  of  the  contribution,  an 
incumbent,  candidate  or  successful 
candidate  for  elective  office  of  the 
issuer,  including  any  election  committee 
for  such  person,  which  office  is  directly 
or  indirectly  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  dealer  for  municipal  securities 
business.  In  addition,  a  dealer  may 
violate  the  rule's  proscription  on 
indirect  violations  by  using  any  other 
person  or  means  as  a  conduit  to 
contribute  to  an  issuer  official. 

Dissemination  of  Information  on 
Political  Contributions.  One 
commentator  believes  that  disclosure  of 
information  on  political  contributions  is 
"essential .  .  .  and  should  be  strongly 
encouraged."  'oi  The  commentator  is 
concerned,  however,  that  there  is  no 
mechanism  by  which  such  information 
will  be  "routinely  disseminated,"  and 
believes  that  such  a  mechanism  should 
provide  for  continuous,  ongoing 
disclosure.102 

Board  Response.  In  order  to  ensure 
equal  public  access  to  information  about 
political  contributions  and  parties  hired 
by  dealers  in  connection  with  municipal 
securities  business,  the  proposed  rule 
change  will  require  dealers  to  submit 
this  and  other  information  to  the  Board 
on  a  quarterly  basis.  The  Board  will 
utilize  its  existing  MSIL  system  to 
accept  and  disseminate  such 
information,  and  is  in  the  process  of 
developing  appropriate  filing 
procedures  to  accomplish  such 
purposes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tlie 
Commission  and  any  person,  other 
those  that  may  be  withheld  fi^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for^inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  11, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(aMl2). 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-1454  Filed  l-l*-94:  4;15  pm| 
Bi4.LmG  COM  S010-01-M 


■•Latter  from  Anonynxnw  (rsgUterad  principal). 


'<"  L«t«r  from  IJP.  Moi:g«n. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Astral  Aviation,  Inc. 
d/b/a  Skyway  Airlines,  for  Certificate 
Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-1-10)  Docket  49231. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Astral 
Aviation.  Inc.  d/b/a  Skyway  Airiines  fit, 
willing,  and  able,  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
January  31.  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49231  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
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FOR  FURTHER  INf  ORMATJON  CONTACT:  Ms. 
Carol  A.  Woods.  Air  Carrier  Fitness 
Division  (P-56.  room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (202)  366-2340. 
Dated:  lanuary  14. 1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc.  94-1436  Filed  1-19-94;  4:15  pml 

BILUMG  CODE  4t1l>-«2-P 


Clearance  Officer:  Colleen  Devine 
(202)  906-6025.  Office  of  Thrift 
Supervision.  2nd  Floor,  1700  G.  Street. 
NW.,  Washington.  DC  20552. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-1461  Filed  1-1^-94;  4:15  pm) 

BILUNQ  COOC:  4«10-I9-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  13. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperworlt  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number:  1550-0075. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  Loans  to  Executive  Officers. 
Directors  and  Principal  Shareholders  of 
Savings  Associations. 

Description:  The  regulation  requires 
savings  associations  to  maintain 
detailed  records  of  their  extensions  of 
credit  to  executive  officers,  directors, 
and  principal  shareholders.  The 
regulation  also  requires  that  savings 
associations  report  to  the  OTS  all  loans 
to  executives  and  disclose  the  amount  of 
its  extensions  of  credit  following  a 
written  request  from  the  public. 
Indebtedness  incurred  from 
correspondent  banks  must  also  be 
disclosed  to  the  board  of  directors. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.800. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  10  hrs..  15 
mins. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
19.800  hours. 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  13. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

0^fB  Number:  1515-0140. 

Form  Number:  None. 

Type  o/flevjew;  Extension. 

Title:  Textiles  and  Textile  Products. 

Description:  Information  is  needed  by 
Customs  to  be  able  to  identify  the 
country  of  origin  of  textiles.  The 
requirement  prevents  circumvention  of 
bilateral  agreements  and  insures  the 
proper  assessment  of  duties.  The 
declaration  will  be  executed  by  the 
foreign  manufacturer,  exporter  or  U.S. 
importer  to  be  filed  with  entry. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
45.810. 

Estimated  Burden  Hours  per 
Respondent:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  133,582  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229. 

OMB  flevjewer.  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 


Office  Building,  Washington,  DC 
20503. 
Lois  K.  HoUuuL 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-1462  Filed  1-19-94;  4;15  pm] 

BILLMQCODC:  4«2fr-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  14, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0153. 

Form  Number:  IRS  Form  3206. 

Type  of  Review:  Revision. 

Title:  Information  Statement  by 
United  Kingdom  Withholding  Agents 
Paying  Dividends  From  U.S. 
Corporations  to  Residents  of  the  United 
States  and  Certain  Treaty  Countries. 

Description:  Form  3206  is  used  to 
report  dividends  jjaid  by  U.S. 
corporations  through  United  Kingdom 
nominees  to  beneficial  owners  who  are 
residents  of  countries  other  than  the 
United  Kingdom  with  which  the  U.S. 
has  a  tax  treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  is  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  was  withheld. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hrs..  53 

mins. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  14.570  hours. 

OMB  Number:  1545-0666. 

Form  Number:  IRS  Form  673. 

Type  of  Review:  Extension. 

Title:  Statement  for  Claiming  Benefits 
Provided  by  Section  911  of  the  Internal 
Revenue  Code. 

Description:  Form  673  is  completed 
by  a  citizen  of  the  United  States  and  is 
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furnished  to  his  or  her  employer  in 
order  to  exclude  from  income  tax 
withholding  all  or  part  of  the  wages 
paid  the  citizen  for  services  performed 
outside  the  United  States. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents- 
50.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

0\tB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  94-1463  Filed  1-19-94;  4:15  pml 

BILUNO  CODE:  4a3»-01-» 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Panel  on  Radio  Marti  and  TV 
Marti 

AGENCY:  United  States  Agency. 
ACTION:  Notice. 


The  Advisory  Panel  on  Radio  Marti 
and  TV  Marti  will  conduct  meetings  on 
February  1  and  2. 1994.  in  room  840. 
301  4th  Street  SW..  Washington.  DC. 
Below  is  the  intended  agenda. 
Tuesday,  February  l,  1994 
Agenda 

Part  One— Open  to  Public 
lOa.m.-l  p.m. 

1.  State  Department  officials 

2.  National  Security  Council  officials 

3.  Chairmanof  the  Presidential  Advisory 
Board  for  Cuba  Broadcasting 

Part  Two-Closed  to  Public 
2  p.m.-5  p.m. 

1.  Discussion  of  technical  broadcasting 
signal  matters 

2.  Matters  pertaining  to  the  jamming  of 
Radio  Marti  and  TV  Marti 

3.  Matters  pertaining  to  the  listenership  of 
Radio  Marti  and  TV  Marti 

4.  Matters  pertaining  to  the  internal 
practices  and  procedures  of  the  Office  of 
Cuba  Broadcasting 


Wednesday,  February  2, 1994 

Part  Three— Closed  to  Public 
10a.m.-5p.m. 
Continuation  of  Agenda  Items  1.  2.  3,  and 
4  of  Part  Two 

Items  one,  two,  three,  and  four  of  part 
two  which  will  be  discussed  from  2 
p.m.  to  5  p.m.  on  Tuesday,  February  1, 
1994,  and  from  10  a.m.  to  5  p.m.  on 
Wednesday,  February  2. 1994,  will  be 
closed  to  the  public.  Discussion  of  items 
one,  two,  three,  and  four  of  part  two  will 
include  classified  information  and 
information  which,  if  disclosed,  would 
be  likely  to  frustrate  implementation  of 
the  mission  of  the  Advisory  Panel  on 
Radio  Marti  and  TV  Marti  and  other 
proposed  USIA  actions.  5  U.S.C. 
522b(c)(2)  and  5  U.S.C.  522b(c)(9)(B). 

Because  of  federal  building  security 
measures,  anyone  interested  in 
attending  the  open  portion  of  the 
meeting  should  call  Diane  Augustine  at 
(202)  475-2204  for  further  information. 

Dated:  January  14, 1994. 
Joseph  Duffey. 
Director. 
[FR  Doc.  94-1428  Filed  l-l»-94;  4:15  pm| 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGiSTER 
contains  notices  of  meetings  pubUshed  under 
the  "Government  in  the  Sonshine  Act"  (Pub. 
L  94-409)  5  use.  552b(e)(3). 


FEDERAL  MARITIME  COMMISSION 

TIME  ANO  DATE:  10:00  a.m..  January  26. 

1994. 

PLACE:  Hearing  Room  One.  800  North 

Capitol  St..  NW.;  Washington.  DC 

20573-0001. 

STATUS:  Closed. 

MATTEfl(S)  TO  BE  CONSIDERED: 

1.  Dockets  No.  92-06,  92-07  and  92-1&— 
Western  Development  Corporation,  et  al.  v. 
Asia  North  America  Eastbound  Rate 
Agreement — Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secretary,  (202)  523- 

5725. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

|FR  Doc.  94-1559  Filed  1-19-94;  4:15  pmj 

BILLING  COOC  t73O-0l-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

January  26.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  it  be 
moved  to  the  discussion  agenda. 

1.  Publication  for  comment  of  proposed 
revisions  to  the  Board's  Rules  Regarding 
Access  to  Personal  Information  under  the 
Privacy  Act  of  1974. 


Discussion  Agenda 

2.  Proposed  amendments  to  Regulation  O 
(Loans  to  Executive  Officers.  Directors,  and 
Principal  Shareholders  of  Member  Banks) 
regarding  (A)  increasing  the  aggregate 
lending  limit  for  certain  small  Iwnks 
(proposed  earlier  for  public  comment;  Docket 
No.  R-0800);  and  (B)  (i)  exceptions  to  the 
aggregate  insider  lending  limit;  (ii)  the 
definition  of  "extension  of  credit";  and  (iii) 
modifications  to  the  recordkeeping 
requirements  (proposed  earlier  for  public 
comment;  Docket  No.  R-0809). 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

N«le:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  January  19, 1994. 
lennifer  J,  Johnson, 
i4ssocJofe  Secretary  of  the  Board. 
IFR  Doc.  94-1548  Filed  1-19-94;  4:15  pm] 
BILLmO  CODE  6210-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 

a.m..  Wednesday,  January  26. 1994. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  19, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  94-1549  Filed  1-19-94;  4:15  pm) 

BILUNQ  CCX)C  aZIO-OI-P 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATEATIME:  Thursday,  January  27, 1994. 
9:00  a.m.  to  5:30  p.m. 

LOCATKM:  First  Floor  Conference  Room. 
1550  M  Street,  NW.,  Washington,  DC. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-second  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  Issues; 
Selection  of  Unsolicited  Grants,  and 
Selection  of  the  1995  Essay  Contest 
Topic. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information. 
Telephone:  (202)  457-1700. 

Dated:  January  19, 1994. 
Charles  E.  Nelson, 

Executive  Vice  President.  United  States 

Institute  of  Peace. 

[FR  Doc.  94-1550  Filed  1-19-94;  4:15  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  60 

RIN  0905-AC87 

Health  Education  Assistance  Loan 
Program 

Correction 

In  rule  document  93-31064  beginning 
on  page  67346  in  the  issue  of  Tuesday, 
December  21,  1993,  make  the  following 
correction: 


PART  60    [CORRECTED] 

On  page  67349,  in  the  first  column,  in 
the  Authority  citation,  in  the  second 
line  from  the  bottom,  •"702-720," 
should  read  "701-720,". 

BILLIMG  COOe  1506-01-b 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92-AWA-1) 
RIN  2120-AE73 

Alteration  of  the  Kansas  City  Class  B 
Airspace  Area;  Missouri 

Correction 

In  rule  document  93-29823  beginning 
on  page  64444  in  the  issue  of  Tuesday, 
December  7,  1993,  make  the  following 
correction: 

§71.1     [Corrected] 

On  page  64447,  in  the  incorporation 
by  reference  in  §  71.1.  in  the  third 


Federal  Register 
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column,  in  Area  D,  in  the  fifth  line, 
insert  "and  15-mile"  before  "radius". 

BILLING  COOC  t&OS-OI-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatiom  Administration 
14  CFR  Parts  71  and  91 

[Airspace  Docket  No.  92-AWA-2] 

Proposed  Establishment  of  Class  C 
Airspace;  Billings  Logan  International 
Airport;  MT 

Correction 

In  proposed  rule  document  93-30845 
beginning  on  page  65950  in  the  issue  of 
Friday.  December  17,  1993,  make  the 
following  correction: 

On  page  65950,  in  the  third  column, 
in  the  FOR  FURTHER  INFORMATION 
CONTACT,  the  last  Ime  should  read  '267- 
9230". 

BILLING  COOC  1S09-014 
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Part  II 


Department  of 
Health  and  Human 
Services 


Health  Resources  and  Services 
Administration 


List  of  Designated  Primary  Medical  Care 
Health  Professional  Shortage  Areas; 
Notice 
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DEPART¥ENT  OF  HEALTH  AND 
flUMAN  SERVICES 

Health  Resources  and  Services 
(Vdministration 

List  of  Designated  Primary  Medical 
Care  Health  Professional  Shortage 
Areas  (HPSAs);  Ust  of  Withdrawals 
From  Primary  Medical  Care  HPSA 
Designation 

agency:  Health  Resources  and  Services 
Administration.  HHS. 

ACTION:  Notice. 


summary:  This  notice  provides  two  lists. 
The  first  is  a  hst  of  all  areas,  population 
groups,  or  facilities  designated  as 
primary  medical  care  health 
professional  shortage  areas  (HPSAs)  as 
of  August  31. 1993.  Second  is  a  list  of 
previously  designated  primary  medical 
care  HPSAs  that  have  been  found  to  no 
longer  meet  the  HPSA  criteria  and 
therefore  are  being  withdrawn  from  the 
HPSA  list.  HPSAs  are  designated  or 
withdrawn  by  the  Secretary  of  Health 
and  Human  Services  (HHS)  under  the 
authority  of  section  332  of  the  Public 
Health  Service  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  the  HPSA 
designations  and  withdrawals  listed 
below,  or  to  request  additional 
designations  or  withdrawals  or 
reinstatement  of  a  withdrawn 
designation,  please  contact  Richard  C. 
Lee.  Director.  EHvision  of  Shortage 
Designation,  Bureau  of  Primary  Health 
Care,  Health  Resources  and  Services 
Administration,  room  9-lDl,  4350  East- 
West  Highway,  Rockville,  Maryland 
20857  (301-594-0816). 

SUPPt-EMENTARV  INFORMATION: 

1.  Background 

Section  332  of  the  Public  Health 
Service  Act  provides  that  the  Secretary 
of  Health  and  Human  Services  shall 
designate  health  professional  shortage 
areas  based  on  criteria  established  by 
regulation.  Health  professional  shortage 
areas  (HPSAs)  are  defined  in  section  332 
to  include  (1)  urban  and  rural 
geographic  areas,  (2)  population  groups, 
and  (3)  facilities  with  shortages  of 
health  professionals.  Section  332  further 
requires  that  the  Secretary  annually 
publish  a  list  of  the  designated 
geographic  areas,  population  groups, 
and  facilities.  The  list  of  HPSAs  is  to  be 
reviewed  at  least  annually  and  revised 
as  necessary.  The  Health  Resources  and 
Services  Administration's  Bureau  of 
Primary  Health  Care  has  the 
responsibility  for  designating  and 
updating  these  HPSAs. 


Public  or  nonprofit  entities  in  (or  with 
a  demonstrated  interest  in)  these  HPSAs 
are  eligible  to  apply  for  assignment  of 
National  Health  Service  Corps  (NHSC) 
persormel  to  provide  primary  health 
services  in,  or  to.  the  areas  or 
populations  involved.  These  HPSAs  are 
also  eligible  obligated-service  areas  for 
certain  Public  Health  Service 
scholarship,  loan  repayment,  and 
traineeship  programs.  Programs  with 
clinical  training  sites  located  in  HPSAs 
are  eligible  to  receive  priority  for  certain 
Public  Health  Service  training  grant 
programs.  Physician  services  delivered 
in  geographic  HPSAs  are  eligible  for 
increased  levels  of  Medicare 
reimbursement;  services  delivered  by 
physician  assistants  in  geographic, 
nonmetropolitan  HPSAs  are  eligible  for 
Medicare  reimbursement;  and  services 
delivered  by  nurse  practitioners,  and 
physician  assistants  in  certified  Rural 
Health  Chnics  in  HPSAs  are  eligible  for 
Medicaid  and  Medicare  reimbursement. 

2.  Development  of  the  Designation  and 
Withdrawal  Lists 

Criteria  for  designating  HPSAs  were 
published  by  the  Department  of  Health 
and  Human  Services  in  interim-final 
form  in  1978  and  as  final  regulations  (42 
CFR  part  5)  in  1980.  Criteria  were  then 
defined  for  each  of  seven  health 
professional  types  (primary  medical 
care,  dental,  psychiatric,  vision  care, 
podiatric,  pharmacy,  and  veterinary 
care).  The  criteria  for  correctional 
facility  HPSAs  were  revised  in  1989, 
and  the  criteria  for  psychiatric  HPSAs 
were  expanded  to  mental  health  HPSAs 
in  1992.  Most  currently-funded  Public 
Health  Service  programs  which  use  the 
HPSA  designations  involve  only  the 
primary  medical  care,  dental,  or  mental 
health  HPSAs. 

The  first  lists  of  HPSAs  were 
published  in  1978.  A  different  list  was 
included  for  each  of  the  seven 
professional  types  mentioned  above. 
Since  then,  updated  primary  medical 
lists  have  been  published  approximately 
annually  to  refiect  those  changes  which 
occur  as  a  result  of  the  shortage  area 
designation  process.  Individual  requests 
for  designation  or  withdrawal  of 
particular  areas,  population  groups,  or 
facilities  as  HPSAs  are  continuously 
received  and  reviewed.  The  review 
process  includes  routine  submission  of 
such  requests  to  the  appropriate  State 
Health  Planning  and  Development 
Agency  (SHPDA)  and  Health  System 
Agency  (HSA),  if  any,  or  to  a  unit  of  the 
State  Health  Department  where  no 
SHPA  or  HSA  is  active,  and  to  the 
Governor  and  other  interested 
organizations  or  individuals  for  their 
comments  and  recommendations. 


Requests  regarding  primary  medical 
care  HPSAs  are  also  provided  to  the 
appropriate  State  medical  society  for 
comment. 

Annually,  data  listings  are  provided 
to  all  SHPDAs  and/or  State  health 
departments.  HSAs.  State  medical 
societies  and  others  showing  the  latest 
available  data  contained  in  the  HPSA 
data  base  for  each  county  and 
designated  HPSA  within  their  State, 
together  with  a  request  for  their  review 
and  update  of  this  data,  and  their 
recommendations  regarding  possible 
additions  to,  continuations  or  revisions 
of.  and/or  withdrawals  from  the  HSA 
list. 

The  Division  of  Shortage  Designation 
within  the  Bureau  of  Primary  Health 
Care  reviews  each  HPSA  designation  or 
withdrawal  request,  together  with  any 
recommendations  received  on 
individual  requests  or  on  the  annual 
review  data  listings.  The  results  of  these 
reviews  are  provided  by  letter  to  the 
agency  or  individual  requesting  action 
or  providing  data,  with  copies  to  other 
interested  organizations  and 
individuals.  These  letters  constitute  the 
official  notice  of  designation  as  a  HPSA, 
rejection  of  recommendations  for  HPSA 
designation,  revision  of  a  HPSA 
designation,  and/or  advance  notice  of 
pending  withdrawals  from  the  HPSA 
list.  Designations  (or  revisions  of 
designations)  are  effective  as  of  the  date 
of  the  letter  making  (or  revising)  the 
designation;  proposed  withdrawals 
become  effective  after  a  60-day  waiting 
period  and  publication  in  the  Federal 
Register. 

This  notice  contains  two  lists  relevant 
to  primary  medical  care  HPSA 
designation.  The  first,  "List  of 
Designated  Primary  Medical  Care 
HPSAs,"  includes  all  those  areas, 
population  groups,  and  facilities  which 
were  designated  as  primary  medical 
care  HPSAs  as  of  August  3 1 ,  1 993 .  This 
list  incorporates  the  most  recent  annual 
review  of  designated  HPSAs  and 
supersedes  the  Primary  Medical  Care 
HPSA  list  which  appeared  in  the 
Federal  Register  on  October  28. 1992. 
The  list  includes  the  current  definitions 
for  each  designated  service  area, 
excluding  any  portions  withdrawn  since 
the  last  such  listing  was  published. 
The  second,  "List  of  Withdrawals 
from  Primary  Medical  Care  HPSA 
Designation,"  includes  those  areas, 
population  groups,  and  facilities 
previously  designated  as  primary 
medical  care  HPSAs  which  were  found, 
between  July  1. 1992,  and  June  30. 1993 
to  no  longer  meet  the  HPSA  criteria. 
(This  withdrawal  list  does  not  include 
any  former  HPSAs  already  listed  in 
previous  Federal  Register  lists  of 
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withdrawals.)  Some  service  area 
dennitions  may  have  been  modified  in 
such  a  way  that  portions  of  some  areas 
have  effectively  been  vtdthdrawn.  The 
list  of  withdrawals  below  does  not 
include  such  technical  withdrawals,  but 
rather  consists  of  those  whole  counties, 
service  areas,  population  groups,  and 
facilities  that  have  been  completely 
vrithdrawn. 

3.  Format  of  Lists 

a.  List  of  Designated  Primary  Medical 
Care  HPSAs 

The  list  of  primary  medical  care 
HPSAs  is  arranged  by  State.  Within  each 
State,  the  list  is  first  presented  by 
county.  If  only  a  portion  (or  portions)  of 
a  county  has  been  designated,  or  if  the 
county  is  part  of  a  larger  designated 
service  area,  or  if  a  population  group 
residing  in  the  county  or  a  facility 
located  in  the  county  has  been 
designated,  the  name  of  the  service  area, 
p>opulation  group,  or  facility  involved  is 
listed  under  the  county  name. 

Following  the  county  listing,  a  list  of 
any  designated  service  areas  is 
presented  identifying  their  component 
parts  in  terms  of  counties,  towns, 
townships,  census  tracts  (CTs),  minor 
civil  divisions  (MODs),  census  county 
divisions  (CCDs),  block  niunbering  areas 
(BNAs),  enumeration  districts  (EDs), 
magisterial  districts,  or  other  definable 
geographic  divisions  recognized  by  the 
Bureau  of  the  Census.  Those  counties 
(or  parts  of  counties  included  in  service 
areas)  which  are  classified  as 
nonmetropolitan  are  indicated  by  an 
asterisk  (*). 

Following  the  service  area  listing,  a 
list  of  any  designated  population  groups 
is  presented  identifying  each  such  group 
and  the  geographic  area  wherein  it 
resides.  Following  the  population  group 
listing,  a  list  by  name  and  location  of 
any  separately  designated  facilities 
(including  prisons,  correctional 
institutions,  health  centers,  or  hospitals) 
is  presented. 

In  addition  to  the  specific  listings 
included  in  this  notice,  all  Indian  tribes 
which  meet  the  definition  of  such  tribes 
referenced  in  Section  4(d)  of  Public  Law 
94-437,  the  Indian  Health  Care 
Improvement  Act  of  1976.  are 
automatically  designated  as  population 
groups  with  primary  medical  care 
health  professional  shortages.  Such 
Indian  tribes  are  automatically 
considered  assigned  to  degre«-of- 
shortage  group  4  (unless  otherwise 
indicated  in  this  Hsting  based  on 
specific  data  provided  for  this  purpose). 

In  the  listings  below,  beside  the  name 
of  each  designated  area.  ]}opulation 
group,  or  facility,  its  calculated  "degree-  I 


of-shortage"  group  is  indicated, 
corresponding  to  the  criteria  for  these 
groupings  contained  in  the  regulations. 
(Group  1  represents  areas  with  the 
highest  calculated  degree  of  shortage. 
Group  2  with  next  highest  degree  of 
shortage,  etc.)  These  groups  are  defined 
in  terms  of  population-to-practitioner 
ratios  and  the  presence  or  absence  of 
other  indicators  of  high  need,  and  were 
originally  developed  for  use  in 
determining  relative  priorities  for 
placement  of  NHSC  personnel. 
However,  the  NHSC  Revitalization 
Amendments  of  1990  (Public  Law  101- 
697,  enacted  November  16,  1990) 
amended  existing  authorities  to  require 
that  priority  in  assignment  of  NHSC 
personnel  be  given  to  entities  serving 
HPSAs  with  the  greatest  heahh 
professional  shortage,  measured  by 
using  certain  exclusive  factors.  A  notice 
was  published  at  56  FR  41363  on 
August  20, 1991,  dealing  with  the 
application  of  those  factors  to  determine 
the  HPSAs  of  greatest  shortage.  The 
scoring  process  described  therein  is  now 
used  annually  to  determine  HPSAs  of 
greatest  need  and  in  developing  NHSC 
placement  lists.  Therefore,  the  degree- 
of-shortage  groups  shown  in  the  listings 
below  will  not  be  a  determining  factor 
in  NHSC  placement  decisions. 

b.  List  of  Withdrawals  From  Primary 
Medical  Care  HPSA  Designation 

The  list  of  withdrawals  from  primary 
medical  care  HPSA  designation  is  also 
arranged  by  States.  Within  each  State, 
whole  counties  being  withdrawn  are 
presented  first.  Following  the  county 
listing,  a  list  of  those  service  areas, 
population  groups,  and  facilities  being 
withdrawn  is  presented,  identifying 
their  component  parts  in  terms  of 
counties  and  subparts  of  counties. 

4.  Future  Updates  of  List  of  Designated 
HPSAs 

The  list  of  primary  medical  care 
HPSAs  below  consists  of  all  those 
which  were  designated  as  of  August  31, 
1993.  It  should  be  noted  that  additional 
HPSAs  may  have  been  designated  by 
letter  since  August  31.  1993,  and  the 
appropriate  agencies  and  individuals 
notified  of  these  actions  by  letter. 

Any  designated  HPSA  listed  below  is 
subject  to  withdrawal  from  designation 
if  new  information  received  and 
confirmed  by  the  Division  of  Shortage 
Designation  indicates  that  the  situation 
in  the  area  involved  has  changed  since 
its  designation  or  that  erroneous  or 
incomplete  data  were  used  in  making 
the  original  designation.  Interested 
parties  will  be  notified  by  mail  of  any 
proposed  withdrawal,  which  will 
become  effective  only  after  interested 


parties  in  the  area  affected  have  been 
afforded  the  opportunity  to  submit 
additional  information  in  support  of  its 
continued  or  revised  designation. 

All  requests  for  new  designations, 
updates,  or  withdrawals  should  be 
based  on  the  criteria  in  the  regulations 
as  published  on  November  17, 1980, 
plus  the  amendments  made  for 
correctional  facilities  on  March  2, 1989, 
for  mental  health  HPSAs  on  January  22, 
1992,  and  any  future  amendments  made 
after  the  date  of  this  notice. 

Dated:  [)ecember  20, 1993. 
John  H.  Keko, 
Acting  Administrator. 

PRIMARY  CARE:  Alabama 

CoieitylMang 


County  name 


*Bartx)ur 

Service  Area:  Clayton 

'Bibb 

Btount  „ 

Bullock 

Service  Area  Builock-Macon 

•Butter _ 

•Chantwrs 

Service  Area;  La  Fayette  ..„.. 

'Cherokee „ 

'Chilton 

'Choctaw 
•ClarVe 

Service  Aj-ea;  Cofteeville  

Service  Area:  Grove  Hil^/Fu^ 

Ion  _ _ „ 

'Cleburne 

Colbert 

Servtce  Area-  Cherokee 

'Conecuh 

'Coosa  _ 

'Covington 

Service  Area:  Ftorala 

'Crenshaw  

'Dale  „ _ 

•Dallas 

Population  Group:  Med.  Irxt 

Pop.— Dallas  Co 

'De  Kalb  . _ 

'Elmofe _ _. 

'Escambia  „ _. 

Service  Area:  Fkxnaton 

Etowah 

Population       Group:       Pov. 

Pop.— Gadsden 

'Franklin 

PopuiatKxi       Group:       Pov. 
Pop— fled     BayA/lna/Bel- 

mont  (Ai/Ms) 

'Geneva 

'Greene _. 

'HaJe 

'Henry 

Houston 

Service  Area:  Gordon 

'Jackson 

Sen/ice     Area:     Bryant/Flat 
Rock „ _ _. 

Service    Area:    Paint    Rock/ 
Trenton  ._ „ _.. 


Degree  o( 

shortage 

group 


2 
2 
3 

4 
3 

2 
2 
3 


2 
2 

3 

2 
2 

2 
2 
3 


2 

4 
4 
4 
3 


4 
2 
2 

4 
4 
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PRIMARY  CARE:  Alabam*- 
Continuecl 

County  La»ng 


County  name 


Degree  of 

shortage 

group 


Service  Area:  Section 

Jefferson 
Population       Group:       Pov. 
Pop.— Centrai  Birmingfiam 

'Lamar 

Lauderdale 

Service  Area;  Waterloo 

Service    Area    West    Lime- 
stone   — 

•Lawrence _ 

•Limestone 
Service    Area:    West    Lime- 
stone   

Populat)on      Group:       Pov. 

Pop.— Limestooe  Co 

•Lovwxtes 

Macon 

Service  Area:  Bullock-Macon 
Madison 
Population      Group:      Pov. 

Pop.— Madison  Co 

•Marengo. 
Population  Group:  Med.  Ind. 

Pop— Marengo  Co  

Mobile 
Service     Area:     Bayou     La 

Batre/Grand  Bay  

Population       Group:       Pov. 

Pop.— E.  Mot)*le/Pnchard  .. 

Facility:  Univ  S.  Al.  ChHdrrw 

Md.  Ctr.  — 

Montgomery 
Population       Group:       Pov. 

Pop.— Montgomery  Co 

•Morgan 
Population       Group:       Pov. 

Pop— Morgan  Co 

•Perry „ 

•Pickens 

•Rarxlolph . 

Russell 
Service     Area:      Cottonton/ 

Hurtsboro  — 

Shelby 

St  Clair 

'Sumter _„_,....«........»••■•. 

Talladega  „ 

Tallapoosa 

Service  Area:  Camp  Hill  

Tuscaloosa. 
Service  Area:  West  Tusca- 
loosa  

Walker 
Population  Group:  Med  Ind 

Pop— WaBcer  Co 

•Washington 

•Wilcox - 

•Winston - — 


1 


1 
3 


3 
3 


3 
2 
1 


1 
2 
2 
2 
4 


1 
1 
1 
3 


PRIMARY  CARE:  Alabama 


Service  area  name 


Bayou  La  Batre/Grand  Bay 

County— Mobile 
Parts: 
C.T.  66-67 
C.T.  72.02 
C.T.  73 

Bryant/Flat  Rock 

County— Jackson 
Parts: 
Long  Island  CCO 
Pis^CCD 

Bullock-Macon 

County— Bulkjck 
County — Macon 

Canv  HiU 

County— Tallapoosa 
Parts: 
Camp  Hia  CCD 
Dadeville  CCO 
Tallassee  CCD 

Cherokee  

County — Cotoert 
Parts: 
Cherokee  CCD 

Clayton  

County— Bartxjur 
Parts: 
Clayton  CCD 
CtoCCD 
Louisville  CCD 

Coffeeville 

County — Clart^e 
Parts: 
Coffeeville  CCD     - 

Cottonton/Hurtsboro  

County— Russell 
Parts: 
Cottonton-Seale  CCD 
Hurtsboro  CCD 

Ftomaton 

County — Escambia 
Parts: 
Ftomaton  CCD 

Ftorala 

County— Covington 
Parts: 
Ftorala  CCD 

Gordon 

County — Houston 
Parts: 
Gordon  CCD 

Grove  Hill/Fulton 

County — Clarke 
Parts: 
Fulton  CCD 
Grove  Hill  CCD 

La  Fayette  

County — Chambers 
Parts: 
Five  Points  CCO 
LaFayette  CCD 
MilltownCCD 

Paint  Rock/Trenton 

County— vJackson 
Parts: 
Paint  Rock  CCO 
Princeton  CCO 
Section 


Degree 
of  wort- 
age 
group 


PRIMARY  CARE:  Alabama— Continued 

Same*  A/ta  Listing 


Service  area  name 


County— Jackson 
Parts 
Section  CCD 

Waterloo  

County — Lauderdale 
Parts: 
Watertoo  CCD 

West  Limestone 

County — Lauderdale 
Parts: 
C.T.  117-118 
County — Limestone 
Parts: 
C.T.  202-203 

West  Tuscatoosa 

County— Tuscatoosa 
Parts: 
C.T.  116-119 


Degree 
of  short- 
age 
group 


± 


PRIMARY  CARE:  Alabama 

Paputofton  Group  Using 


Population  group 


Med.  Ind.  Pop— Walker  Co  

County — Walker 
Parts: 
Me<Scally  Indigent 

Med.  Ind.  Pop.— Dallas  Co  

County — Dallas 
Parts: 
Med.  Ind.  Pop. 
Med.  Ind.  Pop.— Marengo  Co  .... 
County— Warengo 
Parts: 
Med.  Ind.  Pop. 
Pov.  Pop. — Central  Birmingfiam 
County— Jefferson 
Parts: 
C.T.  3-5 
C.T.  7-8 
C.T.  11-12 
C.T.  14-16 
C.T.  19.02 
C.T.  22 

C.T.  23.03-23.04 
C.T.  24 
C.T.  27 
C.T.  29 

C.T.  30.01-30.02 
C.T.  31-04 
C.T.  39-40 
C.T.  42 
C.T.  46 
C.T.  51.01 
C.T.  55 
Pov.  Pop.— E.  Mobile/Prichard  . 


Degree 

of  srxjrt- 

age 

group 
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PRIMARY  CARE:  Alabama— Continued 

PopuiaDon  Grojp  Using 


Population  group 


County — Mobile 
Parts: 
C.T.  1-3 
C.T.  4.01-4.02 
C.T.  5-6 
C.T.  7.01-7.02 
C.T.  8 

C.T.  10.01-10.02 
C.T.  11 
C.T.  12.01 
C.T.  13.01-13.02 
C.T.  14 

C.T.  15.01-15.02 
C.T.  16 

C.T.  23.01-23.02 
C.T.  24 
C.T.  26 
C.T.  38  01 
C.T.  39.01-39.02 
C.T.  40-50 

Pov.  Pop. — Gadsden .v 

Coun^ — Etowah 
Parts: 
C.T.  1-17 

Pov.  Pop. — Limestone  Co 

County — Limestone 
Parts: 
Pov.  Pop. 

Pov.  Pop. — Madison  Co 

County — Madison 
Parts: 
Pov.  Pop. 

Pov.  Pop. — Montgomery  Co  

County — Montgomery 
Parts: 
Pov.  Pop. 

Pov.  Pop. — Morgan  Co  

County — Morgan 
Parts: 
Pov.  Pop. 
Pov.         Pop.— Red        BayA/ina/ 

Belmont(A1/Ms)  

County — Franklin 
Parts: 
Red  Bay  CCD 
Vina  CCD 


Degree 
ol  snort- 
age 
group 


PRIMARY  CARE:  Alabama 

Faality  Listing 


Facility  name 


Univ  S.  AL  Chldms  Md.  Ctr. 
County — Mot)ile 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Alaska 

Census  Arta  Latmg 


Census  area  name 


'Aleutians  East  Area 


Degree 
ol  short- 
age 
group 


PRIMARY  CARE:  Alaska-Continued 

Census  Arm  Ustmg 


Census  area  name ' 


'Aleutans  West  Area  

ArKhorage  Borough 

Population    Group:    Med.    Ind. 
Pop.— Anchorage  Boro  

Facility:  Cook  Inlet  Pre-Trial  Fac. 

Facility:    Highland    Mtn'Meadow 
Crk  CofT.  C 

Facility:  3rd  Ave/6th  Ave  Annex/ 

Ridgeview 

•Bettiel  Area  

Bnslol  Bay  Borough 

Service     Area:      Bristol     Bay/ 

Kokhanok  

'Dillingham  Area 

Service     Area:      Bristol     Bay/ 
Kokhanok  

Service  Area:  Chignik/PerryviKe  . 

Service  Area:  Togiak/Twin  Hills  .. 
'Haines  Borough 
'Kenai  Peninsula  Borough 

Facility:  Spring  Creek  Corr.  C.    .. 

Facility:  WikJwood  Con.  C 

'Matanuska-SusitiTa  Borough 

Faolity:  Palmer  Corr.  C 

'N.W.  Arctic  Borough  

'Nome  Area 

Service  Area:  St  Lawrence  Is.  ... 

Service  Area:  Unalakleet 

'North  Stope  Borough  

'Prince  01  WalesOuter  Kel 

'Skagway-Yakutat-Angoon 

'Southeast  Fairtjanks 

'VakJez-Cordova  Area 

Service  Area;  Whittier 

*Wade  Hampton  Area  „. 

*Wrangel>-Peterslxjrg  Area  

'Yukon-Koyukuk  


Degree 
of  short- 
age 
group 


1 


3 
2 


2 
1 


1 
1 
1 

3 

2 

2 

3 

3 


3 
1 


PRIMARY  CARE:  Alaska 

Seevica  Arm  Ustng 


1 


Service  area  name 


Bnstol  Bay/Kokhanok  

Census  Area — Bristol  Bay  Bor- 
ough 
Census  Area — Dillingham  Area 
Parts: 
Iguigig 
Kokhanok 
Pedro  Bay 

Chignik/Penyville 

Census  Area — Dillingham  Area 
Parts: 
Chignik 
Chignik  Lake 
Chignik  Lagoon 
Ivanhof  Bay 
Penryville 

St  Lawrence  Is  

Census  Area — Nome  Area 
Parts: 
Gambell  Vil. 
Savoonga  Vil. 
Togiak/Twin  Hills  


Degree 
of  short- 


group 


PRIMARY  CARE:  Alaska— Continued 
SenK»  Araa  Usung 


Service  area  name 


Census  Area — Dillingham  Area 
Parts: 
Togiak  City 
Twin  Hills 

Unalakleet 

Census  Area — Nome  Area 
Parts: 
Koyuk  VH. 
Shaktoolik  ViL 
St  Michaels  Vil. 
Stebbins  VU. 
Unalakleet  City 
Whittier  

Census     Area— Valdez-Cordova 
Area 
Parts: 
Whittier  City 


Degree 
ol  short- 
age 
group 


PRIMARY  CARE:  Alaska 

Populaton  Graf  Usdng 


Population  group 


Med.  Ind.  Pop. — Anchorage  Boro  .. 
Census   Area — Anchorage   Bor- 
ough 
Parts: 
Mun.  ol  Anchorage 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Alaska 

FaaMy  Uattng 


Facility  name 


Cook  Inlel  Pre-Trial  Fac 

Census   Area — Anchorage   Bor- 
ough 
Highland  Mtn/Meadow  Crk  Corr.  C 
Certsus   Area — Anchorage   Bor- 
ough 

Palmer  Corr.  C 

Census  Area— Matanuska- 

Susitna  Borough 

Spring  Creek  Corr.  C  

Census  Area — Kenai  Peninsula 
Borough 

Wildwood  Corr.  C 

Census  Area — Kenai  Penimula 
Borough 
3rd  Ave/6th  Ave  Annex/RkJgeview  . 
Census   Area — Anchorage    Bor- 
ough 


Degree 
of  snort- 
age 
group 


3 
3 
2 
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PRIMARY  CARE:  Arizona 

CouMyUming 


County  name 

Degree 

d^iort- 

age 

group 

•Apache: 
service    Area;     Ganado/Rough 
Rock                      

3 

Rftrvicfi  Are^  Kaventa 

1 

Service  Area.  Puerco  VaJley 

Service  Area:  Tsaile  

1 
1 

Population  Grojp:  WNte  Moun- 
tain Apactie  Indian  Tribe 

•Cochise: 
Service  Area:  Bowie  

1 
1 

Service  Area:  Doualas 

3 

Service  Area;  Eltnda 

j^ervice  Area:  Tombstone  

1 
1 

PopUation   Group:   Med.    Ind.— 
Bisbee       .~- 

1 

•Coconmo: 

Service  Area;  Hopi 

Service  Area:  Kait>ab 

1 
1 

Service    Area:    Kanab/Fredonia 

(Ut/Az)  

Service  Area:  Page/Tuba  City  .... 
•Giia; 
Service  Area:  Youno 

2 

1 

1 

Poputetion  Gnxjp:  White  Moun- 
tain Apache  Indian  Tribe 

•Graharn: 

1 

1 
1 

Service  Area:  San  Cartos — 

•La  Paz: 
Service  Area:  Parker  

1 
4 

Maricopa; 

Servk»  Area:  Gila  Berxl 

Population  Group:  Gita  River  Ifv 

dian  Community  — — 

Population    Group:     Med     \n& 

Mig— Chandler/Oueen  Creek  .. 
Population    Group:     Med     Ind/ 

Mio— El  Miraoe    

1 
1 
1 
1 

Population    Group:    Med.    Ind. 
Pop  ^Suadalupe 

1 

Population    Group:    Med.    Ind. 

Pop.— Centrai/S  Phoena  

Population  Group:  Pov/Mig  Pop 

of  Buckeye   

2 

1 

Faolity:  Maricopa  Co.  Jails 

•Mohave: 

Service  Are*:  BUttwad  City 

Service  Area:  Dolan  Springs  

•NavHio: 

Service     Area:     Ganado/Rough 
Rock  

Service  Area;  Heber/Overgaard  . 

Service  Area;  Holbrook 

Service  Area;  Hoc* _ 

3 

4 
1 

3 

1 
3 

1 

Service  Area:  Kayenta _... 

Population  Group;  White  Mourv 
tain  Apactie  Indian  Trfee - 

PifTML 

Service  Area:  Ak> 

1 
1 

2 

2 

ServKe    Area;    Catalina-Orade 
JunctKXi  

2 

Service  Area;  Continentai 

2 

Population    Group:    Med.    Ind. 
Pop. — South  Tucson  

1 
3 

Population  Group:   Pov.   Pop— 
Marana 

PRIMARY  CARE:  Arizona— Continued 

County  LMrv 


County  name 


'Pinal: 
Service    Area;    Cataiina-Orade 

Junction  

Service  Area:  San  Pedro  Valley  . 

Service  Area:  Superior  

Population  Group:  Gila  River  In- 
dian Community  

Population    Group:     Med     ind/ 

Mig— Cent/W  Pinal 

•Santa  Cruz  

•Yavapai: 

Service  Area;  Seligman 

•Yuma: 

Service  Area;  Gila  Bend 

Sennce  Area;  WelltorVMohawk  ... 

Population      Group:      PovTMig. 

Pop. — Somerton „. 


Degree 
of  short- 
age 
group 


2 
3 
2 


PRIMARY  CARE:  Arizona 

Stnkm  Arm  UtUng 


Service  area  name 


Ajo  

County — Pima 
Parts: 
AjoCCD 

Arivaca » 

County — Pima 
Parts: 
C.T.  43.05 

Borvta-KkiTKlyka  

County — Graham 
Parts: 
Bonita-Ktondyke  CCD 

Bowie _ ~ 

County— Cochise 
Parts: 
Bowie  ceo 

Bullhead  City  

County— Mohave 
Parts: 
Bultwad  City-Riviera 

Catalina-Oracle  Jurx*on 

County — Pima 
Parts: 
Catalina  COP 
County — Pinal 
Parts: 
•Oracle  Junction 

Continental 

County — Pima 
Paris: 
C.T.  41.02 

Dotan  Springs 

County — Mohave 
Parts: 
E.D.    23-2S    (Kingman    N. 

CCD) 
ED.    33-35    (Kiogman    N. 

OCD) 
E.D.  37  (Kingman  N.  CCO) 
Douglas - 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Arizona— Continued 

Seniic»  Ana  LMng 


Servk:e  area  name 


County— Cochise 
Parts: 
Douglas  CCD 
E.D.  86  (Elfhda  CCD) 

Elfrida  

County — Cochise 
Parts: 
ED.  87-89  (Elfrida  CCD) 

Ganado/Rough  Rock 

County— Apache 
Parts: 
C.T.  9701 
C.T.  9775 
C.T.  9778 
County — Navajo 
Parts: 
C.T.  9663 
C.T.  9675 

Gila  Bend 

County— Maricopa 
Parts: 
E.D.    394-396    (Gila    Bend 

CCD) 
E.D.    399-400    (Gila    Bend 
CCD) 
County— Yuma 
Parts: 
E.D.  233  (Wellton  CCD) 
E.D.  235  (Wellton  CCD) 

Heber/Overgaard 

County — Navajo 
Parts: 
C.T.  9607  (Wellton  CCD) 

Holbrook 

County — Navajo 
Parts: 
Little  Colo.  CCD  {E.'/i) 

HopI  _ 

County— Coconino 
Parts: 
Hopi  CCD 
County — Navajo 
Parts: 
HoptCCD 

Kaibab  .._ - 

County — Coconino 
Parts: 
KaiiabCCD 

Kanab/Fredonia  (UVAz) 

County— Coconino 
Parts: 
E.D.  1 1 1  (Katoab  CCD) 
E.D.  1 1 4-11 6  (Kaibab  CCD) 

Kay«nta  _ 

County— Apache 
Parts: 
Dennehotso  CCD 
County— Navajo 
Parts: 
Western  CCO 

Mayer/HurrboMI  

Paris: 
HumboMlCCD 

PagaH'uba  City — 

County— Coconino 
Parts: 
Tuba  City  CCO 
Parker 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Arizona— ContinL"KJ 

Service  Area  Ustirtg 
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Service  area  name 


County — La  Paz 
Parts: 
C.T.  202-204 

Pima  

County — Graf'am 
Parts: 
Pima  CCD 

Puerco  Valley  

County — Apache 
Parts: 
•Ft.  Defiance  CCD  (S.  Pt.) 
•Puerco    CCD    (ED.    552 
553.  557) 

San  Carlos 

County — Graham 
Parts: 
San  Carlos  CCD 

San  Pedro  Valley  

County — Pinal 
Parts: 
San  Manuel  CCD 

Seligman 

County — Yavapai 
Parts: 
Ashtork  CCD 

Superior  

County— Pinal 
Parts: 
ED.  1-€  (C.T.  4) 

Tombstone 

County — Cochise 
Parts: 
C.T. 

Tsaile  

County — Apact>e 
Parts: 
•Chinle  CCD  (N.E.  Pi.) 
•Sv^eetv^afer  CCD  (S.W.  Pt.) 

Wellton/Mohawk  

County — Yuma 
Parts: 
E.D.       228-229       (Wellton 

CCD) 
ED.       239-240       (Wellton 
CCD) 

Young  

County — Gila 
Parts: 
C.T.  9806-9807 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Arizona— Continued 

Popuiaton  Group  Ustirig 


Population  Group 


PRIMARY  CARE:  Arizona 

Popijlaaon  Group  Usbrtg 


Degree 

Population  Group 

of  short- 
age 

group 

Gila  River  Indian  Community  

1 

County — Mancopa 

Parts: 

Gila  River  Res. 

County — Pinal 

Parts: 

Gila  River  Res. 

Med  Ind/Mig— CentAV  Pinal 

1 

County — Pinal 
Parts: 
Casa  Grande  CCD 
Cooltdge  CCD 
Eloy  CCD 
Florence  CCD 
Maricopa-Stanfield  CCD 
Med        Ind/Mig— Chandler/Queen 

Creek  

County — Maricopa 
Parts: 
C.T.  5227.03 
C.T.  5227.19 
C.T.  5229.02 
C.T.  5231.02 

Med  Ind^Mig— El  Mirage 

County — Mancopa 
Parts: 
C.T.  405.02 
C.T.  405.09 
C.T.  608-609 
C.T.  610.03-610.08 
C.T.  612-614 
C.T.  821.01 
C.T.  822  02 
C.T.  1125.06-1125.06 

Med.  Ind. — Bisbee 

County — Cochise 
Parts: 
Bisbee  CCD 
Med.  Ind.  Pop.— Central/S  Phoenix 
County — Maricopa 
Parts: 
C.T.  1115-1124 
C.T.  1126-1133 
C.T.  1135-1161 
C.T.  1162.02-1162.04 
C.T.  1163-1165 
C.T.  1166.02 
C.T.  1167.02-1167.04 

Med.  Ind.  Pop. — Guadalupe 

County — Mancopa 
Parts: 
C.T.  3200.02 

Med.  Ind.  Pop.— South  Tucson 

County — Pima 
Parts: 
C.T.  1-12 
C.T.  13.01-13.02 
C.T.  14 
C.T.  20-24 
C.T.  25.01-25.02 
C.T.  37  01-37.03 
C.T.  38-39 
C.T.  41.03-41.04 
C.T.  43.01 
C.T.  43.08-43.09 

Pov.  Pop. — Marana 

Cour% — Pima 
Parts: 
C.T.  44.08-^M.09 

PovTMig.  Pop. — Somerton 

County— Yuma 
Parts: 
C.T.  114-116 
Pov./M(g.  Pop.  of  Buckeye 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Arizona— Continued 

Population  Group  Using 


Population  Group 


County — Mancopa 
Parts: 
C.T.  506-507 
Whrte    Mountain    Apache    Indian 

Tribe 

County — Apactte 
Parts: 
Ft.  Apache  CCD 
County — Gila 
Parts: 
Reservation  CCD  (N.'A) 
County — hJavajo 
Parts: 
Apache  CCD 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Arlcansas 

Faality  Latmg 


Facility  Name 


Mancopa  Co.  Jails  .... 
County — Maricopa 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Ariunsas 

County  Latmg 


Degree 

County  Name 

of  Short- 
age 

group 

'Arkansas 

Service  Area:  Dewfft 

4 

•Ashley 

Service  Area:  Portland/Wilmot .... 

2 

*Boone 

Service  Area:  Lead  Hill 

1 

•Bradley 

Service  Area:  Hermitage  

1 

•Calhoun  

1 

•Chicot 

Service  Area:  Eudora  

1 

•Clark 

Service  Area;  Glenwood/Amity  ... 

1 

•Clay 

2 

•Cleburne 

3 

•Cleveland  

4 

•Crawford 

Service      Area:      West      Fork/ 

Mountainburg  

2 

'Critlerxlen 

Service  Area:  Parkin/Earle  

1 

•Cross 

Service  Area:  Parkin/Earle  

1 

•Dallas 

Service  Area:  Carttiage  

1 

Service  Area:  Sparkman 

1 

•Desha 

Sen/ice  Area:  Snov»  Lake 

1 

♦Faulkner 

Service  Area:  Greenbrier 

1 

Service  Area:  Vikxiia  

1 

•Franklin 

2 

•Fulton 

Service  Area;  Mammoth  Spring 

2 
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PRIMARY  CARE:  Arkansas— Continued 
CountyUstmg 


County  Name 


rant  

Dward 

aervice  Area;  Umpire  

ard 

Service  Area:  Horseshoe  Bend  .. 

ftersoo 

Service  Area;  Alttietmer 

Service  Area:  North  Pme  Bluff  ... 

Service  Area:  Richland 

Faalrty:  Tucker/Tucker  Maximum 

Prs. — 

ohnson 

Service  Area;  OarV  

atayetle  ....1 — 

awrence 


Ind. 


ee  .....■■ »M— —»——*■»— «— 

incoln - 

Facility:  Cummins  Prison  .. 

ogan  

tedisoo 

4  anon 

Service  Area;  Lead  Hil 

ihSSSSIpCX 

Popcilation    Group:     Med 

Pop— Mississippi  Co 

Monroe 

Service    Area.     QarendorVHoHy 

Grove — 

i^ontgomery  

4evada 

Newton 

Ouachita 

Service  Area:  Reader  

Service  Area;  Stephens 

'erry 

'hilRps 

3ike 
Service  Area;  Glenwood/Amity  ... 

Poinsett  

Polk 

Service  Area:  Grannis/Wickes  ... 
Pope 

Servrce  Area:  Hector  

Prairie - 

Pulaski 

Service  Area:  College  Station  ... 

Fawlity:  Wngtitsville  Prison 

Randolph 

Scott _„...........«..»....•.......—•. 

Searcy  

Sebastian 

ServKe  Area;  Diamond 

Sharp  ...._ 

St  Rancis 

'Union 

Service  Area;  Strong  

'Van  Buren - 

Washington 
Washington 

Seiwice      Area:      West 
Mountainburg  

Service  Area:  West  Washington  . 
•Woodruff 
Veil 

Service  Area;  Havana 


Fork/ 


1 

1 
4 
2 
2 
2 
2 
1 


4 
3 

4 
1 

1 
1 
3 
3 

1 
2 


1 
2 

1 
2 

4 
1 
2 

3 

4 
4 

2 

3 


2 
2 
3 


PRIMARY  CARE:  Arkansas 

Same*  Aim  Laang 


Service  area  name 


AJtheimer  

County— Jefferson 
Parts: 
C.T.I 
C.T.7 

Carthage  

County— Dallas 
Parts: 
Chester  Twp. 
Smith  Twp. 
Wilkm  Twp. 

Clarendon/Holly  Grove 

County — Monroe 
Parts: 
Cache  Twp. 
Clebume  Twp. 
Cypress  Ridge  Twp. 
Duncan  Twp. 
Hindman  Twp. 
Jackson  Twp. 
KeevH  Twp. 
Montgomery  Twp. 
Pine  Ridge  Twp. 
Raymond  Twp. 
Roc  Roe  Twp. 
Smalley  Twp. 

College  Statk>n 

County — Pulaski 
Parts: 
C.T.  2 
C.T.4-5 
C.T.  40.01 
C.T.  40.03 
C.T.  40.05 

Dewitt 

County — Arkansas 
Parts: 
Arkansas  Twp. 
Bayou  Meto  Twp. 
Brewer  Twp. 
Chester  Twp. 
Crockett  Twp. 
GartandTiMp. 
La  Grue  Twp. 
Point  De  Luce  Twp. 
Prairie  Twp. 
Stanley  Twp. 

Diamond 

County— Sebastian 
Parts: 
Diamorxl  Twp. 
Hartford  Twp. 
Jim  Fork  Twp. 
Mississippi  Twp. 
Sugartoaf  Twp. 

Eudora  

County— Chk»t 
Parts: 
TwpL 

Planters  Twp. 
Glenwood/Amity  


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Arkansas— Continued 
SmyK»Ana  Usting 


Service  area  naote 


County— Clark 
Parts: 
Amity  Twp. 
County— Pike 
Parts: 
Antoine  Twp. 
Clark  Twp. 
Eagle  Twp. 
Mountain  Twp. 
Self  Creek  Twp. 

Grannis/Wickes  

County— Pok 
Parts: 
Ozark  Tvirp. 
White  Twp. 

Greenbrier  

County — Faulkner 
Parts: 
Benton  Twp. 
California  Twp. 
EnolaTwp. 
Harden  Twp. 
Matthews  Twp. 
Mount  Vemon  Twp. 
Mountain  Twp. 
Union  Twp. 
Walker  Twp. 

Havana 

County— Ye« 
Parts: 
Bluffton  Twp. 
BriggsviHe  Twp. 
Crawford  Twp. 
Dutch  Creek  Twp. 
Gravelly  Hill  Twp. 
Herring  Twp. 
Ions  Creek  Twp. 
Richland  Twp. 
Riley  Twp. 
WavelarKJ  Twp. 

Hector  

County— Pope 
Parts: 
Center  Twp. 
Freeman  Twp. 
Griffin  Twp. 
Jackson  Twp. 
Liberty  Twp. 
Martin  Twp. 
Phoenix  Twp. 
Smyrna  Twp. 

Hermitage  

County— Bradley 
Parts: 
Eagle  Twp. 
Markxi  Twp. 
Ouachita  Twp. 
Palestine  Twp. 
River  Twp. 
Sumpter  Twp. 
Washington  Twp. 
Horseshoe  Bend 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  Artainsae— Continued 

ServicaAna  Usung 


Service  area  name 


County— Izard 
Parts: 
Baker  Twp. 
Franklin  Twp. 
Jefferson  Twp. 
New  Hope  Twp. 
Violet  HiH  Twp. 

Lead  Hill  

County — Boone 
Parts: 
Sugarloaf  Twp. 
County — Marion 
Parts: 
Crocket  Twp. 
Franklin  Twp. 
Keesee  Twp. 
Sugarloaf  Twp. 

Mammoth  Spring 

County — Fulton 
Parts: 
Afton  Twp. 

Mammoth  Spring  Twp. 
Myatt  Twp. 
WUson  Twp.  (e.  '/fe) 

North  Pine  Bluff 

County — Jefferson 
Parts: 
C.T.  5.01-6.02 
C.T.  6 
C.T.  6.99 
C.T.  10-13 
C.T.  14.02 
C.T.  21.01 

Oark 

County — Johnson 
Parts: 
Batson  Twp. 
Dickerson  Twp. 
Hill  Twp. 
Low  Gap  Twp. 
Mulberry  Twp. 

ParkirVEarle 

County— Critterxten 
Parts: 
Tyronza  Twp. 
County— Cross 
Parts: 
Tyrorua  Twp. 

Portland/WMmot 

County — Astiley 
Parts: 
Banr»erTwp. 
Bayou  Twp. 
Beachcreek  Twp. 
Bearhouse  Twp. 
De  Bastrop  Twp. 
Montrose  Twp. 
Portland  Twp. 
Prairie  Twp. 
Unkm  Twp. 
WUmot  Twp. 

Reader  — 

County— Ouachita 
Parts: 
Behestian  Twp. 
Red  Hin  Twp. 
Rkjhiand 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  ArlaiwaB— Continued 

SeniotAna  LaOng 


Service  area  name 


County— Jefferson 
Parts: 
C.T.  8 

Snow  Lake 

County — Desha 
Parts: 
Mississippi  Twp. 

Sparkman  

County— Dallas 
Parts: 
Manchester  Twp. 
Nix  Twp. 
Owen  Twp. 

Stephens  

County— Ouacfiita 
Parts: 
Jefferson  Twp. 
Liberty  Twp. 
Smackover  Twp. 

Strong 

County— Unfon 
Parts: 
Harrison  T\wp. 
LapieTwp. 

Umpire _. 

County— HowaRt 
Parts: 
Burg  Twp. 
Clay  Twp. 
Duckett  Twp. 
MotfitainTwp. 
Umpire  Twpi 

Vitonia 

County — Faulkner 
Parts: 
Bristol  Twp. 
Cypress  Twp. 
Eagle  Twp. 
HarveTwp. 
Newton  Twp. 
PalarmTwpk 
Wilson  Twp. 
West  Fork/Mountainburg 
County — Crawford 
Parts: 
Chester  Twp. 
Mountain  Twp. 
Porter  Twp. 
Sand  Point  Twp. 
Shepherd  Twp. 
Upper  Twp. 
Whitley  Twp. 
Wirrfrey  Tv*^. 
County— Washington 
Parts: 
Crawford  Twp. 
Durtiam  Twp. 
Lees  Creek  Twp. 
Reed  Twp. 
Valley  Twp. 
West  Fork  Twp. 
White  River  Tvi^ 
WinstowTwp. 
West  Washington 


Degree 
of  short- 
age 
group 


PnUNARY  CARE:  Artonaae— Continued 

Sanica  Aim  urnxg 


SerwKe  area  name 


County— Washir^gton 
Parts: 
Boston  Twp. 
Cane  HIH  Twp. 
Cove  Creek  Twp. 
Dutch  Mills  Twp. 
Illinois  Twp. 
Momw  Twp. 
Prairie  Grove  Twp. 
Prk:e  Twp. 
Rheas  HHI  Twp. 
Starr  Hill  Twp. 
Vineyard  Twp. 
Wedington  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE: 

PcpuMkm  Grov^Ustng 


Population  Group 


Med.  Ind.  Pop.— Mississippi  Co 
County — Mississippi 
Parts:  M 
Med.  Ind.  Pop. 


Degree 

of  ilxxv 

age 

group 


IL 


PRIMARY  CARE:  ArkaiMM 


Facility  name 


Cummins  Prison 

County — Lincoln 

Tucker/Tucker  Maximum  Prs 
County — Jefferson 

WrightsviUe  Prison „ 

County — Pulaski. 


Degree 

ol  wWrt- 

age 

group 


2 
2 
2 


PRIMARY  CARE:  CaHfomla 

Coi0ily  LiMtlng 


Degree 

County  name 

age 

group 

Alameda 

Servk»  Area:  Central  Oakland  ... 

4 

Servkse  Area:  East  Oakland  

1 

Servk»  Area:  West  Berkeley 

1 

•Alpine 

Servkse  Area:  Markleeville 

1 

Butte 

Service  Area:  Biggs/Ghdtey/Live 

Oak  ..- — 

3 

Service  Area:  Fearer  FaNs _ 

1 

Service  Area:  Ofov«e/Palem>o  .. 

2 

•Calaveras 

Populatkjn  Group:  MedhCal  Pop 

Calaveras  County 

3 

•Colusa _ . 

4 

Contra  Costa 

I 
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PRIMARY  CARE:  California— Continued      | 

County  Lating 

Degree 

County  name 

of  short- 
age 

group 

Sen/ice  Area.  East  Contra  Costa 

2 

•Del  Norte 

Population      Group:      Medi-Cal 

Pop— Del  Norte  Co  

3 

Fresno 

Sen/tee  Area;  Coalinga 

1 

Service  Area;  Edison/Easton 

1 

Sen/ice        Area;         FirebaugtV 

Mendota  

2 

Service  Area;  Hanfofd/LennxHe  . 

4 

Service  Area;  Huron  

1 

Service  Area;  Kertnan  

1 

Service  Area;  San  Joaquin-Trarv 

quility  

1 

Population  Group;   Pov.   Pop. — 

Fowler/Selnna/'Ktngstxjrg  

1 

Population      Group;      Fov./Mig. 

Pop— Peedley/Parlier/Orange 

4 

Facility;  VaUey  Medical  Center  ... 

1 

•Glenn 

Service  Area;  Willows 

3 

•Humboldt 

Population    Group;     Medi-Cal— 

Areata  Eureka'Redway 

4 

•Impenal 

Service  Area;  Brawley/Calipatria- 

Westmorland  

4 

Service  Area;  Calexico  

1 

Service  Area;  East  imperial 

1 

Service  Area;  El  Centro 

4 

1 

Sen/ice  Area;  West  Imperial 

•Inyo 

Service  Area;  Southern  Inyo  

2 

Kem 

Service  Area;  Arvin/Lamont 

1 

Service  Area;  Delano/McFarland 

4 

Service  Area;  Frazier  Parte  

2 

Service  Area;  Lake  Isabella 

3 

Service  Area;   Se  Kem.  Boron. 

California  City 

2 

Service  Area;  Taft 

4 

Service  Area;  Tehachapi  

3 

Population      Group;      Medi-Cal 

Pop— Ridgecrest  

3 

Population    Group;    Pov^ig.— 

ButtonwillowA/Vasco/Shatter  .... 

1 

Populabon  Group;  200%  Pov— E 

Bakersfield/Lakeview/La  Lom  . 

4 

•Kings 

Service  Area;  Avenal  

2 

Sen/ice  Area:  Corcoran  

2 

Service  Area;  Hanford/Lemoore  . 

4 

•Lassen 

Service  Area;  Honey  Lake 

1 

Service  Area;  Madeline  Plains  ... 

1 

Los- Angeles 

Service  Area;  Avalon/Goodyear/ 

Main 

1 

Service  Area:  E.  San  Pedro/Wit- 

mington/Long  Beach  Port  

1 

Service  Area;  East  Compton  

1 

Service  Area;  East  L.A7City  Ter- 

race/Commerce   

1 

Service      Area;      Figueroa/Flre- 

stone/Gr  Meadows/Watts 

3 

Service  Area;  Florence/Hunting- 

ton Park  

1 

PRIMARY  CARE:  California— Continued 

County  Lsung 


County  name 


Service  Area:  Highland  Pk/Linc 
Ht&'Mt  Wash 

Service  Area:  Maple/Santa  Bar- 
bara   

Service  Area;  Maywood  Bell  

Service  Area:  N.  El  Monte/S.  El 
Monte  

Sen/ice  Area:  Santa  Catalina  Is- 
land   

Service  Area:  Venice  

Service  Area:  West  Compton  

Population  Group;  Mono.  His- 
panic— Pacotma/San  Fer- 
nando   

•Madera 

Service  Area:  Chowchilla 

Service  Area:  Oakhurst  

Mann 

Service     Area;     Boiir^s/Stinson 

Beach  

•Manposa 

Service        Area:         Mariposa/ 

Coulterville 

•Mendocino 

Service  Area:  Boonville/Navarro/ 
Philo/Yorkville 

Service  Area;  Covelo 

Service  Area:  Northwest 
Mendocino 

Service  Area:  Redwood  Coast  ... 

Population      Group:      Medi-Cal 

Pop— Ukiah/Hopland 

Merced 

Service  Area:  Gustir>e/Newman  . 

Population  Group:  Indochinese 
Pop.— Atwater/Merced  

Population  Group:  Mig./Mono. 
Span.  Sp.  Pop.— Planada  Le 
G 

Population  Group:  Mig7Span. 
Sp.      Pop. — Los      Banos/Dos 

Palo  

•Modoc 

Service  Area;  Surprise  Valley 

"MofTO 

Service  Area:  Mono  NortfVTopar 

Walker  

Monterey 
Service  Area;   Coasfal/Big   Bur/ 

Lucial 

Sen/ice  Area:  King  City/Green- 

fieicfSoledad 

Service  Area;  Pajaro 

Placer 
Service     Area;     Foresthlll/Back 

Country 

Population      Group:      MedhCal 

Pop— AuburrVCotfax/Foresthill 
•  Plumas 

Service  Area:  Greenville 

Population  Group:   Pov.   Pop. — 

Quincy  

Riverside 
Service     Area:     Anza/Aguanga/ 

Terwilliger 

Service  Area;  Chuckwalta/Desen 

Center/Eagle  Ml  

Service  Area;  Pakj  Verde/Blythe 


Degree 
of  short- 
age 
group 


2 

1 
1 


3 
2 


3 
4 
4 
2 


PRIMARY  CARE:  California— Continued 

County  Latmfi 


County  name 


Service  Area:  S.  Coachella  Val- 
ley/Mecca   

Population      Group:      MSFW— 

Lower  Coachella  Valley  

Sacramento 

Service  Area;  Gait  

Population  Group:   Pov.   Pop. — 

South  Sacramento  

San  Bernardino 
Service    Area;    Red    MountairV 

Trona  

Service      Area;      8      Barstow- 

VictorviHe/Adelanto/Apple  VaJ  . 

PopulatHjn  Group;   Pov.   Pop. — 

Big  Bear  Lake  

San  Diego 

Service  Area:  Barrio  Logan  

Service  Area:  Mountain  Empire  .. 

Service  Area:  Ramona  

Service  Area;  San  Ysidro  

Population      Group:      Med>-Cal 
Pop.— Vista/Oceanside/Carls- 

bad  

San  Francisco 

Service  Area;  Tenderloin 

San  Mateo 
Service  Area;  E.  Menio  ParKE 

Palo  Alto 

Santa  Barbara 

Service  Area:  Cuyama  ..„ 

Service  Area:  Guadalupe  

Santa  Cruz 

Service  Area:  Watsonville 

Shasta 
Service   Area:    Central   Shasta/ 

Shingletown/Whitmore  

Service  Area;  Sacramento  Carv 
yon/Castetla/Lakehea(^0"Br .... 
•Sierra 

Sen/ice  Area;  Downieville 

•Siskiyou 
Service  Area-  Butte  Valley/Dorris 

Service  Area:  Happy  Carnp 

Solarx) 

Sen/ice  Area;  Dixon 

Population      Group:      Medi-Cal 

Pop. — Vacavitle  

Sonoma 

Service  Area:  Redwood  Coast  ... 

Population    Group:    Pov./Home- 

less/AKJs  Pop. — Guemeville  .... 

Population    Group;    Span.    Sp. 

Pop. — HeaktetHjrg 

Stanislaus 
Service  Area;  Gusbne/Newman  . 

Service  Area:  West  Modesto 

Population      Group:      Me(6-Cal 

Pop— Watertord 

Population     Group:     MigiSpan. 

Sp.  Pop— Sw Stanislaus 

Sutter 
Service  Area;  Biggs/Gridley/Live 

Oak 

Service  Area;  Mendian/Robbins  . 
'Tehama 
Service  Area;  Coming/Sw  East 

Tehama/Las  Molinas 

Service  Area:  Red  Bluff 


Degree 
ol  short- 
age 

group 


2 
1 
1 

1 

2 

4 

1 

2 

1 

2 

3 
1 

1 

4 
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PRIMARY  CARE:  CaMlomto— Continued 

Cotttly  IMng 


County  name 


Population      Group:      Medi-Cal 

Pop.— Tehama  Co  

Trinity 
Service     Area:     Hayfofk/Forest 

Glen/Peanut  _ _ 

Service  Area:  Lower  Trinity/He^ 

ena/Salyer  

Sen/ice  Area:   Mad   River/RutiV 

Zenia  

Tulare 

Service  Area:  Earlimart 

Service  Area:  PortennHe 

Service  Area:  Springvine  

Popuiabon      Group:      Medi-Cal 

Pop.— Cutler/Orosi/OinutM  ..._. 

Population     Group:      PovJMig. 

Pop. — Visalia 

•Tuolumrw 

Service  Area:  Groveland  

Service  Area:  Stanislaus/Yosem- 

ite._ — 

Population      Group:      Medi-Cal 

Pop. — Tuolumne  Co _ 

Ventura 
Population    Group:    MigJMono. 
Span.  Sp.  Pop.— Cea  Ventura 
Yok) 

Service  Area  East  Yolo  

Service  Area:  Esperto 

Service  Area  Kntghts  LanOng  ... 


Degree 
of  short- 


group 


PRIMARY  CARE:  CaUfomla— ConbrMjed 

S*nic»  Ana  Ustng 


Service  area  name 


4 

1 

1 

1 
3 

1 

2 

4 
4 
1 

4 


2 
2 
2 


PRIMARY  CARE:  California 

SeniotAraB  Listing 


Service  area  name 


Anza/Aguanga/Terwilliger 

County — Riverside 
Parts: 
aT.  444  (S.  'A) 

Arvin/Lamont  

County — Kern 
Parts: 
C.T.  62-64 

AvalorVGoodyear/Main 

County— Los  Angeles 
Parts; 
C.T.  2281-2289 
C.T.  2291-2294 
aT.2311 
C.T.  2318-2319 
C.T.  2328 
C.T.  2392-2393 
C.T.  2395-2396 
C.T.  5328-5329 

Averul 

County— Kings 
Parts: 
AvenalCCD 
Stratford  CCO  (EiX  45) 
Stratford  CCD  (ED.  47bJ 
Barrio  Logan 


Deoree 

of  srwrt- 

age 

group 


Degree 
of  short- 


group 


County— San  Diego 
Parts: 
C.T.  33 
C.T.  34.02 
C.T.  35-36 
C.T.  38-41 
C.T.  35-54 

Biggs/Gridley/Live  Oak _ 

County— Butte 
Parts: 
C.T.  34-36 
County— Sutter 
Parts: 
C.T.  507 

Bolinas/Stinson  Beach  

County — Marin 
Parts: 
C.T.  1321 
Boonville/Navano/Phikj/Yoricville  . 
County — Mendocino 
Parts: 
C.T.  112 
Brawley/Calipatria-WestrrxHland 
Courity — Imperial 
Parts: 
C.T.  101-107 
C.T.  123.02 

Butte  Valley/OofTis ~ 

County — Siskiyou 
Parts: 
C.T.  2 

Calexkx) - 

County — Imperial 
Parts: 
C.T.  119-122 

Central  Oakland  

County— Alameda 
Parts: 
C.T.  4053-4063 
C.T.  4065 
C.T.  4070-4072 
Central  Shasta/Shlngletown/ 

Whitmore 

County— Shasta 
Parts: 
aT.  126 

Chovw;hilla  - 

County— Madera 
Parts: 
C.T.  2-3 
Chuckwalla/Desert      Center/Eagle 

Mt  ..._ 

County — Riverskle 
Parts: 
C.T.458 

Coalinga  

County — Fresno 
Parts: 
C.T.  79.98 
C.T.  80-81 
C.T.  83 

Coastal/Big  Sur/Luciai 

County— Monterey 
Parts: 
C.T.  115 
Carcoran 


PRIMARY  CARE:  CaUtemla— Continued 

S»nic»  Arm  Uttng 


Servk^  area  name 


Degree 
of  short- 


group 


County — Kirigs 
Parts: 
Corcoran  CCD 
Stratford  CCO  (E.D.  44) 
Stratford  CCD  (E.D.  47a) 
Stratford  CCD  (E.D.  48) 
Coming/Sw      East      Tehama/Las 

Molinas 

County — Tehama 
Parts: 
C.T.  9-11 
C.T.  12.98 

Covek)  

County — Mendocino 
Parts: 
C.T.  101 

Cuyama  — 

County — Santa  Bart>ara 
Parts: 
C.T.  18 

Delano/Mcfartand  

County — Kem 
Parts: 
C.T.  46-50 

Dixon  ..„ — 

County— Solano 
Parts: 
C.T.  2533.98 
C.T.  2534 

Downieville  ~-- — 

County— Sierra 
Parts: 
West  Sierra  CCD 

E  Menk)  Park/E  Pato  Alto  

County — San  Mateo 
Parts: 
C.T.  6117-6120 
C.T.  6121.98 
E      San      Pedro/WilmingtorVLong 

Beach  Port 

County— Los  Angeles 
Parts: 
C.T.  2941-2943 
C.T.  2945-2949 
C.T.  2949.99 
C.T.  2961 

aT.  2961 .99-2962.00 
C.T.  2962.99 
aT.  2971 
aT.  2971.99 
aT.  5727-5729 
aT.  5755-6756 
aT.  5756.99-6757.00 
aT.  5757.99 

Earlimart  

CounV— Tulare 
Parts: 
aT.  42-44 

East  Comp«on 

Counly--Los  Angeles 
Parts: 
aT.  5416.01-5416.02 
aT.  5420 

CT.  5421.01-6421.02 
C.T.  5422 

aT.  5424.01 -5424 JJ2 
aT.  5704 
East  Contra  Costa 
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PRIMARY  CARE:  California— Continued 
SarnKe  Area  Ustmg 


Degree 

Service  area  name 

of  short- 
age 

group 

County— Contra  Costa 

Parts: 

C.T.  3010 

C.T.  3020.01-3020.02 

C.T.  3031-3032 

C.T.  3040 

East  Imoenai     

1 

Coonty — Imperial 

L 

Parts: 

C.T.  124 

East  L.AJCtty  Terrace/Commerce  . 

1 

Coonty— Los  Angeles 

Parts: 

C.T.  5303-5306 

C.T.  5308-5315 

C.T.  5316.01-5316.02 

C.T.  5317.01-5317.02 

C.T.  5318-5319 

C.T  5323.01-5312.02 

East  Oakland 

1 

County— Alameda 

Parts: 

C.T.  4073-4075 

C.T.  4084-4097 

C.T.  4102-4104 

East  Yolo 

2 

County— Yok) 

Parts: 

C.T.  101.01-101.02 

C.T.  102.01 

C.T.  102.03-102.04 

C.T.  103 

C.T.  105.06 

Edison/Easton  

1 

County— fresno 

Parts: 

C.T.  2-3 

C.T.  7-1 1 

C.T.  19 

El  Centre  

4 

County — Imperial 

Parts: 

C.T.  108-111 

C.T.  112.01-112.02 

C.T.  113-117 

C.T.  118.01-118.03 

Esparto  

2 

County— Yolo 

Parts: 

C.T.  115  (Esparto) 

Feattier  Falls  

1 

County— Butte 

Parts: 

C.T.  24  (Esparto) 

Figueroa/Firestone/Gr      Meadows/ 

Watts 

3 

County— Los  Ar>geles 

Parts: 

C.T.  2397-2398 

C.T.  2400 

C.T.  2402-2414 

C.T.  2420-2423 

C.T.  2426-2427 

C.T.  2430-2431 

C.T.  5349-5350 

C.T.  5351.01-5351.02 

C.T.  5352-5354 

C.T.  5404 

FirebauQh/Mendota  .„.. 

2 

PRIMARY  CARE:  California— Continued 

S^vc*  Arae  Using 


Service  area  name 


County — Fresno 
Parts: 
Firebaugh  CCO 
Mendota  CCD 

Florence/Huntngton  ParV 

County — Los  Angeles 
Parts: 
C.T.  5325 

C.T.  5326.01-5326.02 
C.T.  5327-5330 
C.T.  5331.01-5331.02 
C.T.  5332 
C.T.  5335 
C.T.  5345 
C.T.  5347-5348 

Foresthill/Back  Country  

County — Placer 
Parts: 
C.T.  202 

Frazier  Park 

County — Kem 
Parts: 
C.T.  33.02 

Gait 

County — Sacranwnto 
Parts: 
C.T.  94.02-94.02 
C.T.  95 

Greenville  

County — Plumas 
Parts: 
Greenville  CCD 

Groveland 

County — Tuolumne 
Parts: 
Groveland  CCO 

Guadalupe 

County — Santa  Baitara 
Parts: 
C.T.  25 

Gustine/Newman  

County— Amerced 
Parts: 
Gustine  CCD 
County — Stanislaus 
Parts: 
Newman  CCD 

Hanford/Lemoore 

County— Fresrx) 
Parts: 
C.T.  74 
County — Kings 
Parts: 
C.T.  1-3 
C.T.  4.01-4.02 
C.T.  5-12 
C.T.  16  (Pt) 

Happy  Camp  

County — Siskiyou 
Parts: 
Happy  Camp  CCD 
Hayfort(/Forest  Glen/Peanut  .... 
County — Trinity 
Parts: 
C.T.  3.98 
Highland  Pk/Linc  Hts/Mt  Wash 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  California— Continued 

Strict  An*  Using 


Degree 

Service  area  name 

ot  short- 
age 

group 

County— Los  Angeles 

Parts: 

C.T.  1831.01-1831.02 

C.T.  1832-1833 

C.T.  183S-1838 

C.T.  1851 

C.T.  1852.01-1852  02 

C.T.  1853 

C.T.  1991-1999 

C.T.  2011-2013 

C.T.  2014.01-2014  02 

C.T.  2015.01-2015.02 

C.T.  2016-2017 

C.T.  5307 

Honey  Lake  

1 

County — Lessen 

Parts: 

Honey  Lake  CCD 

Huron 

1 

County — Fresno 

Parts: 

C.T.  78 

Kerman 

1 

County — Fresno 

Parts: 

C.T.  39^1 

King  City/GreenfieW/Soledad 

2 

County — Monterey 

Parts: 

C.T.  111-113  (King  City) 

Knights  Landing 

2 

County- Yoto 

Parts: 

C.T.  114 

Lake  Isabella 

3 

County — Kem 

Parts: 

C.T.  51.01 

C.T.  52 

Lower  Trinity/Helena/Salyer 

1 

County— Trinity 

Parts: 

C.T.  2 

Mad  River/Ruth/Zenia  

1 

County— Trinity 

Parts: 

C.T.  4 

Madeline  Plains  

1 

County — Lassen 

Parts: 

Madeline  Plains  CCD 

Maple/Santa  Bartera  

1 

County — Los  Angeles 

Parts: 

C.T.  2214.01-2214.02 

C.T.  2215.01-2215.02 

C.T.  2216.01-2216.02 

C.T.  2217.01-2217.02 

C.T.  2218-2219 

C.T.  2221-2227 

C.T.  2244-2247 

C.T.  2264-2267 

MariDosa/Coulterville 

3 

County — Mariposa 

Parts: 

Coulterville  CCD 

Mariposa  CCD 

Markleeville 

1 
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PRIMARY  CARE:  California— Contimjed 

SivKt  Am  Laling 


Service  area  name 


County — Alpine 
Parts: 
MarVleeviUe  COO 

Maywood  Ben  

County — Los  Angeles 
Parts: 
C.T.  5333-6337 
C.T.  5338.01-5338.02 
C.T.  533&-6343 
C.T.  5344.01-5344.02 
Meridian/Robbins. 
County — Sutter 
Parts: 
C.T.  509 

Mono  NortfVTopaz  Walker  

County — Mono 
Parts: 
C.T.I 

Mountain  Empire  

County — San  Diego 
Parts: 
C.T.  211 

N.  El  Monte/S.  B  Monte  

County— Los  Angeles 
Parts: 
C.T.  4315 
C.T.  4323-4328 
C.T.  4331-4335 
C.T.  4337-4340 

Northwest  Mendocino 

County— Mendocino 
Parts: 
Laytonville— Leggett  CCD 

Oakhurst 

County — Madera 
Parts: 
OaktHiTst-North  Fork  CCD 

Orland 

Parts: 
C.T.  101-102 

Oroville/PalenTX)  

County — Butte 
Parts: 
C.T.  25-33 

Pajaro  

County— Morrterey 
Parts: 
C.T.  101.98 
C.T.  102.01-102.02 

Palo  Verde/Blythe 

County — Riverside 
Parts: 
C.T.  459-462 

Portennlle 

County— Tulare 
Parts: 
C.T.  33-41 
C.T.  45 

Ramona 

County— San  Diego 
Parts: 
Ramona  CCD 

Red  Bkjff 

County— Tetnma 
Parts: 
C.T.  2 
C.T.  4-8 
Red  MountainH'rona 


Degree 
o1  short- 
age 
group 


PRIMARY  CARE:  Callfomla— Continued 

Senic*  Ana  Listing 


ServKe  area  name 


County — San  Bernardino 
Parts: 
C.T.  89.01 

Redwood  Coast 

County — Mendocino 
Parts: 
Point  Arena  CCD 
County — Sonoma 
Parts: 
C.T.  1543  [H.'^) 
S         Barstow-Victorvilie/Adelanto/ 

Apple  Val  

County — San  Bernardino 
Parts: 
C.T.  91.02-91.04 
C.T.  97.04-97.06 
C  T  98 
C.T.  100.03-100.08 

S  Coachella  Valley/Mecca  

County-Riverside 
Parts: 
C.T.  456.01-456.02 
Saaamento  Canyon/Castella/ 

Lakehead/0'Br 

County — Stiasta 
Parts: 
C.T.  125 

San  Joaquin-Tranquility 

County— fresno 
Parts: 
C.T.  82 

San  YskJro 

County — San  Diego 
Parts: 
C.T.  100.01-100.07 
C.T.  101.03-101.07 
C.T.  102-105 

Santa  Catalina  Island 

County — Los  Angeles 
Parts: 
C.T.  5990-5991 

Se  Kem.  Boron,  California  City 

County — Kem 
Parts: 
C.T.  55.03-65.06 
C.T.  56-59 

Southern  Inyo 

County — Inyo 
Parts: 
Death  Valley  CCD 
Independence  CCD  (S  'A) 
Lone  Pine  CCD 

Springville 

County— Tulare 
Parts: 
C.T.  27 

Stanislaus/Yosemite 

County — Tuolumne 
Parts: 
Stanislaus/Yosemite  CCD 

Surprise  Valley  

County— Modoc 
Parts: 
Surprise  Valley  CCD 
Taft  


Degree 
©(short- 
age 
group 


PRIMARY  CARE:  CalHomla— Continued 

Stntct  Arm  Ltstng 


Service  area  name 


County — Kem 
Parts: 
C.T.  33.03-33.04 
C.T.  34-36 

Tehachapi 

County — Kem 
Parts: 
C.T.  60.01-60.02 
C.T.  61 

Teryjerloin 

County — San  Francisco 
Parts: 
C.T.  122-125 

Venice 

County— Los  Angeles 
Parts: 
C.T.  2731-2739 

Watsonville  

County — Santa  Cruz 
Parts: 
C.T.  1101-1103 
C.T.  1104.98 
C.T.  11 06-11 07 
C.T.  1223 
C.T.  1225.98-1224.98 

West  Berkeley  

County — Alameda 
Parts: 
C.T.  4220-4223 
C.T.  42a)-4234 
C.T.  4240 

West  Compton ". 

County— Los  Angeles 
Parts: 
C.T.  5411-5415 
C.T.  5425-5423 

West  Imperial  

County — Imperial 
Parts: 
C.T.  123.01 

West  Modesto  

County — Stanislaus 
Parts: 
C.T.  15 

C.T.  16.01-16.02 
C.T.  17 
C.T.  22-24 
C.T.  31 

WHIows  

County— Glenn 
Parts: 
C.T.  103-105 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  California 


M     Population  group 

Degree 
o(  short- 
age 
group 

Indochinese  Pop.— Atwater/Merced 
County— Merced 
Parts: 
AtwaterCCD 
Merced  CCD 
Medi-Ca»— Arcata/Eureka/Redway  . 

2 

4 

ii 
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PRIMARY  CARE:  Caiifomia— Continued 

PqpU89on  Ooi4>  Usang 


Popotation  group 


Cotinty— HjfnboWt 
Parts: 
Areata  CCO 
Eureta  CCD 
FenxJaJeCCO 
FoflunaCCD 
Garberville  CCD 
North  Coastal  CCO 
Medi-Cal  Pop  Calaveras  County  ._. 
County — Calaveras 
Parts: 
Medt-Cal  Pop. 
Med^CaJ        Pop.— AubunVCoBax/ 

ForesthJJI  

Countv — Placer 
Parts: 
C.T.  202-205 
C.T.  215-220 
Me<*-Cal  Pop.— Cuter/OrosV 

Dmuba  .._ 

County — Tulare 
Parts: 
DinutjaCCD 
OfosJ-CuUer  CCO 

Me<*-Cal  Pop  —Dei  Norte  Co. 

County — Del  Norte 
Parts: 
Medi-Cal  Eligitile 

Medi-Cal  Pop.— RjdQecrest 

County — Kem 
Parts: 
C.T.  53 

C.T.  54.01-54.04 
C.T.  55.01 

Med^Cal  Pop.— Tehama  Co.  

County — Teharrta 
Parts: 
MedW^al  EHgfcte  Pop. 

MedhCal  Pop. — Tuolumne  Ca  

County — ^Tuolumne 
Parts: 
MedK^ai  Eligible  Pop. 
Medi-Cal  Pop.— UkiafVHopland  .._. 
County — MerxJocffX) 
Parts: 
Hop«andCCD 
UkiahCCD 

MedhCal  Pop.— Vacavrtte 

County — Solano 
Parts: 
VacavffleCCD 
Medi-Cal     Pop.— VistaOceansWe/ 
Carlsbad 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  California— Continued 


Population  group 


County — San  Diego 
Parts: 
C.T.  178.01 
C.T.  178.03 
C.T.  178.05-178.08 
C.T.  179-184 
C.T.  185.01 
C.T.  185.04 
C.T.  185.07-185.08 
C.T.  185.97-185.98 
C.T.  186.01 
C.T.  186.03 
C.T.  186  05-186.07 
C.T.  192.02-192.04 
C.T.  193 

C.T.  194.01-194.02 
C.T.  195 

C.T.  196.01-196.02 
C.T.  197.01-197.02 
C.T.  198.01-198.02 
C.T.  199.01-199.03 
C.T.  200.05-200.12 
C.T.  203.01 

Me<fi-Cal  Pop.— Waterfofd  

County — Stanislaus 
Parts: 
Watertord  CCD 
MtgTMono.     Spaa     Sp.     Pop.— 

Planada  Le  G _ 

County — Merced 
Parts: 
Planada-Le  Grand  CCD 
MigVMorx).  Span.  Sp.  Pop.— Cen. 

Ventura  .._ _ 

County — Ventura 
Parts: 
Fillmore-Piru  CCD 
MoorparV  CCD 
Oxnard  CCD 
Santa  Paula  CCD 
Saticoy  CCD 
MigJSpan.  Sp.  Pop.— Los  Banos/ 

Dos  Palo  „ 

County — Merced 
Parts: 
Migrants  (C.T.  21-24) 
Mono.  Span.  (c.T.  21-24) 
MigTSpan.  Sp.  Pop.— Sw 

Stanislaus  

County — Stanislaus 
Parts: 
Patterson  CCO 
Mono.         Hispanic — Pacoima/San 

Femado 

Courrty — Los  Angeles 
Parts: 
C.T.  1041.01-1041.02 
C.T.  1042.01-1042.02 
C.T.  1043-1048 
C.T.  1091 
C.T.  1094-10% 
C.T.  1191-1192 
C.T.  1194-1195 
C.T.  1198 
C.T.  3201-3203 
MSFW— Lo*xer  CoacheBa  VaMey  ... 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Califomla— Continued 

Populaaot}  Grx^yListng 


Population  group 


Pop.- 


County — Riverside 
Parts: 
C.T.  456.01-456.02 
C.T.  457.01-457.02 

Pov.  Pop.— Big  Bear  La»<e  _..., 

County — San  Bernardino 
Parts: 
C.T.  112-115 
Pov.  Pop.— Fowter/Selma/ 

Kingsburg 

Courrty — Fresno 
Parts: 
C.T.  16-17 
C.T.  70-73 

Pov.  Pop.— Oulncy ; 

County — Plumas 
Parts: 
Quincy  CCD 

Pov.  Pop.— South  Sacramento 

County — Sacramento 
Parts: 
C.T.  27-28 
C.T.  30 

C.T.  31.01-31.02 
C.T.  32.01-32.02 
C.T.  35.01-35.02 
C.T.  36-37 
C.T.  44.01-44.02 
C.T.  45 

C.T.  46.01-46.02 
Pov  THomeless/Aids 

Guemeville 

County — Sorx>ma 
Parts: 
Homeless 
Persons  With  Aids 
C.T.  1537.01-1537  02 
C.T.  1543  (S.1/2) 
PovTMIg.— Buttonwillow/Wasco/ 

Shatter  .„ 

County — Kem 
Parts: 
C.T.  37  (S.1/2) 
C.T.  39-45 
Pov.yMlg.      Pop.— Reedley/Partler/ 

Orange  

County — Fresno 
Parts: 
C.T.  63 
C.T.  65 

C.T.  66.01-66.02 
C.T.  67 

C.T.  68.01-68.02 
C.T.  69 

Pov./Mig.  Pop.— Visalia 

County — Tulare 
Parts: 
9 

10.01-10.02 
11-13 

17.01-17.02 
C.T.  18-19 
C.T.  20.01-20.05 
S.     Redding-Anderson. 

Cottoriwood 

Parts: 
Cts  120-123  (MedKaid) 
Spaa  Sp.  Pop.— Healdstxjrg  . 


C.T. 
C.T. 
C.T. 
C.T. 


Reddkig. 


0 

2 
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PRIMARY  CARE:  Callfoml»-Continued 

Pcpulaton  Gnup  Usting 

Population  group 

Degree 
of  short- 
age 

group 

County— Sonoma 
Parts: 
C.T.  1538-1539 
C.T.  1541 
200%        Pov— E         Bakersfield/ 
LakeviewAji  Lorn 

4 

County — Kem 
Parts: 
C.T.  10 

C.T.  11.01-11.03 
C.T.  12-15 
C.T.  20-22 
C.T.  23.01-23.02 
C.T.  24-26 
C.T.  30 

PRIMARY  CARE:  California 

Faaktr  Usting 

Facility  name 

Degree 
of  short- 
age 
group 

Valley  Medical  Center. 
County — Fresno 

1 

PRIMARY  CARE:  Colorado 

Faanty  Ustmg 

Facility  name 

Degree 
of  short- 
age 
group 

Adams 

Service  Area;  Bennett/Strasburg 

Service  Area:  Commerce  City  .... 

Population    Group:    MSFW— Ft 

Lupton/Brighton 

Arapahoe 

Service  Area;  Bennett/Strasburg 

•Archuleta 

•Baca 

2 
3 

1 

2 
3 
3 

1 

1 

1 
1 
2 

1 
1 
2 
2 

1 

4 
2 
2 

1 

•Bent 

•Boulder 
Population    Group:    MSFW— Ft. 

Lupton/Bnghton  

Population  Group:   Pov.   Pop.— 

Lafayette/Lousville 

•Cayenne  „ __....„„.„.. 

'Clear  Creek 

Conejos. 
Population    Group:    Med.    Ind. 
Pop. — Conejos  Co 

•Costilla  

•Crowley  

•Custer _ 

•Dolores 

Douglas 

Service  Area:  Castle  Rock  

•Eagle 

Service  Area:  Eagte-Gypsum  

El  Paso 

Service  Area:  Calhan-Yoder 

Populatwn    Group:    Med.    Ind. 

Pop.— Cokxado  Spnngs  

•Elbert 

PRIMARY  CARE:  Colorado— Continued 
FadHfyUsUng 


Facility  name 


ServKe  Area:  Kiowa/Elizabeth  ... 

Service  Area:  Umon  

•Garfield. 

Service  Area;  Rifle 

•Gtlpin. 
•Grand 

Service  Area;  Kremmling 

•Hinsdale 

•Huertano 

Service  Area:  Gardner 

•Jackson  

•Kiowa 

•Las  Animas 

Population  Group:  Pov.  Pop.— 

Las  Animas  Co 

Lincoln 

Servree  Area;  Limon  

•Mesa 

ServKe  Area;  Collbran 

•Mineral  

•Motfat 

Service  Area;  Rangely 

•Montrose 

Service  Area;  Nucla/Ntorwood  .... 
•Otero 

Population    Group:    Med.    Ind. 

Pop.— Otero  Co 

•Park 

Service  Area;  Fairplay  

ServKe  Area;  Lake  George  

•Prowers  

Pueblo 

ServKe  Area;  Avondale/Boone  ... 

Population    Group:     Med.     Ind. 

Pop— City  of  Puebto 

•Rio  Blanco 

Seortce  Area;  Meeker 

Service  Area;  Rangely 

•Rio  Grande 

•Routt 

Service  Area:  Oak  Creek/Yampa 

•Saguactie  

San  Juan  

•San  Miguel 

Service  Area:  Nucla/Norwood  .... 
Sedgwick 

Service  Area:  Jutesburg  (Co/Nb) 

•Washington  

Wek) 

Population    Group:    MSFW— Ft 
LuptofVBrighton  


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Colorado 

S«rvK»  Ana  Latng 


4 
1 

4 
1 
2 


4 
3 


Service  area  name 


Avorxlale/Boorw  ... 
County— Puebto 
Parts: 
C.T.  32-34 
Bennett/Strasburg  . 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Colorado— Continued 

Smvict  Arta  Latng 


Service  area  name 


County — Adams 
Parts: 
East  Adams  CCD 
County — Arapahoe 
P>arls: 
East  Arapahoe  CCD 

Calhan-Yoder  

County — El  Paso 
Parts: 
C.T.  39.01 
C.T.  46 

Castle  Rock 

County — Douglas 
Parts: 
Castle  Rock  Div. 
ED.  350  (Parker  Div.) 
ED.  352-353  (Parker  Div.) 
E.D.  355-356  (Paiker  Div.) 
E.D.  360-365  (Sedalia  Div.) 

Collbran  

County — Mesa 
Parts: 
Colbran  CCD 

Commerce  City 

County — Adams 
Parts: 
C.T.  87.03 
C.T.  87.06-87.06 
C.T.  88.01-88.02 
C  T.  89.01 
C  T.  89.52 

Cripple  Creek  

Eagle— Gypsum  

County — Eagle 
Parts: 
Eagle— Gypsum  CCD 

Fairplay  

County — Park 
Parts: 
Fairplay  Div. 

Gardner  

County — Huerfano 
Parts: 
Gardner  Dtv. 

Julesburg  (Co/Nb)  

County — Sedgwick 

Kiowa^Elizatietti  

County — Etoert 
Parts: 
Kiowa  Div. 

Kremmling  

County — Grand 
Parts: 
Kremrr^ling  Div. 

Lake  George 

County — Park 
Parts: 
Lake  George  Drv. 

Linx)n 

County — Etoert 
Parts; 
Agate  CCD 
Simla  CCD 
County — Lirxxjin 

County— R»  Blanco 

rat  Ik. 

Meeker  CCD 

Nuda/Norvwod 


Degree 
of  short- 
age 
group 


if 
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PRIMARY  CARE:  Cdorado— Continued 

Same*  Arm  Using 


Service  area  name 


County — Momrose 
Parts: 
Nucia  Dtv. 
County — San  Miguel 
Parts: 
Norwood  Div. 

Oak  Creek/Yampa 

County— Routt 
Parts: 
OaK  Creek  CCO 
YarTpaCCD 

Rangety  

County — Moffat 
Parts: 
'Artesia  Div. 
County — Rio  Blarvro 
Parts: 
•Rangety  Div. 

Rifle  „ 

County— GarfieU 
Parts: 
Grand  Vaitey  CCO 
New  CasUe  CCD 
Rifle  CCD 


Degree 
ot  short- 
age 
group 


PRIMARY  CARE:  Colorado— Continued 

Popumon  QfOtvUstng 


Popuiatkxi  group 


PRIMARY  CARE:  Colorado 

Pcpulaaon  Girxv  Lstng 


Population  group 


Med  Ind— Pop.— City  o*  Pueblo  .... 
County — Puebh} 
Parts: 
City  ot  Puet*) 
Me<i.  Ind.  Pop— Cctorado  Springs 
County— El  Paso 
Parts: 
C.T.  13.01 
C.T.  14-17 
C.T.  21.01 
C.T.  22-23 
C.T.  26-29 

Med.  Ind.  Pop.— Conejos  Co 

County — Conejos 
Parts: 
Med.  Ind.  Pop. 

Med.  Ind.  Pop.— Otero  Co.  

County — Otero 
Parts: 
Med.  Ind.  Pop. 
MSFW— Ft  LuDton/Brighton  


Degree 
ol  short- 
age 
group 


1 


County — Adams 
Parts: 

C.T.  85.13-65.14  (MSFW) 
C.T.  86.01-86.02  (MSFW) 
County — BoukJer 
Parts: 
C.T.  128  (MSFW) 
C.T.  132.01  (MSFW) 
C.T.  132.04  (MSFW) 
C.T.  133.02-133.04 

(MSFW) 
C.T.  134  (MSFW) 
C.T.  135.01-135.02 

(MSFW) 
County— WeW 
Parts: 
MSFW 

Pov.  Pop.— ^^fayette/Louisville 

County— eouWer 
Parts: 
C.T.  129.01-129.02 
C.T.  130 
C.T.  131.02-131.05 

Pov.  Pop.— Las  Animas  Co.  .„ „ 

County — Las  Animas 
Parts: 
Pov.  Pop. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Connecticut 

Cotttty  UUng 


County  name 

Degree 
of  short- 
age 

group 

FairtieW 

Sendee       Area: 

Central/East 

Bndgeport _.. 

1 

Ser/ice  Area:  South  End  Stam- 

lofd  .._ „.. 

1 

Sendee  Area:  Southwest  Bndge- 

port „ 

t 

Hartford 

Sen/ice  Area:  Charter  Oak/Frog 

Holtow/Parkvillft'Bany  

1 

Service      Area: 

North-Central 

Hartlord  

3 

Middtesex 

Populatwn  Group: 

Med.  Ind.  & 

Homeless  Pop.— 

-MkJdtetown  .. 

1 

New  Haven 

Service  Area:  Fair  Haven  

2 

Populatk>n   Group: 

200%    Pov. 

Pop.— Meriden  . 



1 

Mew  London 

Population  Group: 

Pov.  Pop.— 

New  London  . 



3 

PRIMARY  CARE:  Connecticut— Continued 

Samoa  Ana  Latng 


Sen/ice  area  name 


PRIMARY  CARE:  Connecticut 

Sanka  Area  Ustmg 


Service  area  name 


Central/East  Bridgeport 


Degree 
of  short- 
age 
9«M> 


County — FairliekJ 
Parts: 
C.T.  713-717 
C.T.  735-736 
C.T.  738-744 
Charter  Oak.Trog  Holtow/Parkville/ 
Barry  

County— Hartford 
Parts: 
C.T.  5001-5002 
C.T.  5019 
C.T.  5027-5030 
C.T.  5043 
C.T.  5045-5046 
C.T.  5049 

Fair  Haven 

County-New  Haven 
Parts: 
C.T.  1421 
C.T.  1423-1425 
C.T.  1426.01-1426.02 

North-Central  Hartford „ 

County — Hartford 
Parts: 
C.T.  5005 
C.T.  5008-6018 
C.T.  5020 
C.T.  5022 
C.T.  5034-6035 
C.T.  5037 

South  End  Stamford „ 

County — FairfieM 
Parts: 
C.T.  222-223 

Souttiwest  Bridgeport 

County— FairfieW 
Parts: 
C.T.  702-712 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Connecticut 

Popuiaaon  Gmi^  Usang 


Populatton  group 


Med.  Ind— A  Homeless  Pop.— Mid- 

dletown 

County— Middlesex 
Parts: 
Middletown  City 

Pov.  Pop — New  London 

County — New  Lorxfon 
Parts: 
C.T.  6901 
C.T.  6903-6907 

200%  Pov.  Pop-*ter1den 

County — New  Haven 
Parts: 
C.T.  1701.01-1701.02 
C.T.  1702.01-1702.02 
C.T.  170^1717 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  Delawara 

CounfyUstmg 


County  name 


Newcastle 
Service     Area:      MkMetown — 

Odessa 

Service      Area:      Wilmington— 

Souttibridge 


Degree 
of  snort- 
age 
group 


3 
3 


PRIMARY  CARE:  OetaMar* 

Senk»  A^a  IMing 


Sennce  area  name 


Middletown— Odessa  — 
County— IMew  Castle 
Parts: 
C.T.  166-169 
WHmingtorv— Southtxidge 
County — New  Castte 
Parts: 
C.T.I 

C.T.  6.01-6.02 
C.T.  7-9 
C.T.  15-17 
C.T.  19-23 
C.T.  154-155 


Degree 
ol  short- 
age 
group 


PRIMARY  CARE:  Dlstilct  of  Columbia- 
Convnued 

SeiviM  Arm  Listing 


Service  area  name 


PRIMARY  CARE:  Disirtet  of  Columbia 

Cotrty  Listing 


County— DiSt  Of  ColuiTt)ia 
Parts: 
C.T.  77.03 
C.T.  77.07-77.09 
C.T.  78.03-78.04 
C.T.  78.06-78.09 
C.T.  96.02-96.03 
C.T.  99.03-99.07 
Mt  PteasantAJpper  Cardozo  . 
County— Dist  Of  Columbia 
Parts: 
C.T.  25.02 
C.T.  27m-27J0Z 
C.T.  28.01-28.02 
C.T.  29-30 
C.T.  36-39 
C.T.  43 

SuiJIand  _ 

County— Dist  Of  Columbia 

rt  ■,-§■ 

C.T.  njoz 

C.T.  98.01-98.08 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Distrtot  Off  Columbia 

.    PopiMion  Gnt^  Ustng 


County  name 


Dist  Of  Columbia 

Service  Area:  AruKOStia 

Service  Area:  East  Capital  SL 

(far  S.E.) 

Service    Area:    Mt     Pleasant/ 

Upper  Cardozo  „ - 

Service  Area:  Suitland 

Population     Group:     Homeless 

Pop. — Downtown  Washington 
Facility:  D.C.  Detenten  FaaMy  .. 


Degree 
of  snort- 
age 
group 


1 

1 

4 
4 

2 
2 


PRIMARY  CARE:  District  of  Cohtmbia 

Sarvac*  <t«M  taM0 


Seivice  area  fwne 


Anacostia 

County— Dist  Of  Columbia 
Parts: 
C.T.  74.01 
C.T.  74.03-74.04 
C.T.  74.06-74.09 
C.T.  75.02-75.04 
C.T.  76.01 
C.T.  76.05 

East  Capital  St.  (far  S.E.) 


of  short- 
age 
group 


Population  groijp 


Homeless  Pop.— Downtown  Wash- 
ington   

County— Dist  Of  Columbia 
Parts: 

C.T.  40.01-40.02 

C.T.  41 

C.T.  42.02 

C.T.  46.47 

C.T.  48.01-48.02 

C.T.  49.01-49.02 

C.T.  50.51 

C.T.  52.01-62.02 

C.T.  53.01-53.02 

C.T.  54.01-54.02 

C.T.  55.01-65.02 

C.T.  56 

C.T.  57.01-67.02 

C.T.  58-59 


Degree 
of  Short- 
age 
group 


PRIMARY  CARE:  District  of  Columbia 

Facility  Latrig 


Facility  name 


DC  Detention  FacMty  .._ 

County— Dial  Of  Columbia 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  FkMtdl 

County  Listing 


County  name 


Medk^id 


Degree 
of  short- 
age 
group 


Alachua 
Papulation     Group: 

Pop.— Alachua  Co 

'Baker 
Populafeon  Group:  MedteutiVMig. 

Pop.— Baker  Co - 

Bay 
Populaion      Group:      Medcaid 

Pop.— Bay  Co  

Bradford  .._.»—— _. 

Brevard 
Population  Group:  Mednaid'Mig. 

Pop.— Brevard  Co 

Broward 
Populaion     Group:      PovTMig. 

Pop.— Pompano 

•Calhoun  .„ 

•Chartotta 
Population  Group:  Medtotfd/Kfig. 

Pop.— Charlolte  Co 

•Citrus 
Population     Group:     Mednaid 

Pop.— Citrus  Co  — ~ 

Clay 

Servica  Area:  Keystone  Heights  . 
Collier 

Service  Area:  Everglades 

Service  Area:  Imokalee  

•Columbia 
Population  Group:  Pov.  Pop.— 

Columbia  Co  

Dade 

Service  Area:  Model  Cities 

Service    Area:    Southern    Dade 

(Homestead) 

Service  Area;  Wynwood 

Population  Group:  Pov.  Pop.— S. 

Miami  Bea(^  

Facility:   Jackson   Mem.    Hosp. 

Outpt  Clinics _. 

•DeSoto 
Population     Group:      PovJMtQ. 

Pop.— Desoto  Co 

•Dixie 

Duval 
Population  Group:  Pov.  Pop.— 

No.  Jadcsonville 

Escamtxa 
Service        Area:        Northwest 

Escamtxa 

•Franklin 

Gadsden 

•GBchrist 

Glades 

Service  Area:  Glades/Hendry 

•Gulf 
Population     Group:      Medk^aid 

Pop. — Gulf  Co 

•Hamilton 

Hendry 

Service  Area:  Glades/Hendry 

Herrtando 
Populatk>n  Group:  Medicaid/Mig. 

Popi — Hernando  Co  — -... 

•Highlands 
Populatkxi      Group:      Pov./Mlg. 
Pop.— Highlands  Co 


3 

2 


2 

4 


2 
4 


2 
4 


4 
2 


4 
2 
2 
3 


3 

4 
1 
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PRIMARY  CARE:  Florida— Continued 

County  Leung 


County  name 


Hillsborough 
Service  Area:  East  Tampa/Ybor 

City  

Population      Group:      PovTMig. 

Pop.— E.  Hillsborough 

•Holmes 

'Indian  River 
Population  Group:  Medicaid/Mig. 

Pop.— Indian  River  Co  

•Jackson 
Population      Group:      Medicaid 

Pop  ->Jackson  Co  

•Jefferson  

•Lafayette  

•Lake 
Population      Group:      MSFW— 

Lake/Orange 

Lee 
Population     Group:     Medicaid^ 

MSFW— Lee  Co 

•Levy 

•Uberty  

•Madison _.. 

Manatee 
Population  Group:  MedicaicWig. 

Pop. — Manatee  Co 

Manon 
Population  Group:  Medicaid/Mig. 

Pop. — Marion  Co 

Martin 

Service  Area:  Indiantown 

Nassau 

Service  Area:  Callahan/Hilliard  ... 
•Okeechobee 
Population  Group:  Medcaid/Mlg. 

Pop. — Okeechiobee  Co  

Orange 
Poputabon      Group:      MSFW— 

Lake/Orange 

Osceola  „ _... 

Palm  Beach 
Service  Area:  West  Palm  Beach 
Population  Group:   Mig.   Fmwkr. 
Pop.— Belle  Glade/Pahokee  ... 
Pasco 
Population      Group:      PovJMig. 

Pop. — Eastern  Pasco 

Pinellas 
Population  Group:   Pov.   Pop. — 

Inner  St  Petersburg 

Polk 
Service    Area:    Frostproof/Lake 

Wales  

Service  Area:  Polk  City/Eva  

•Putnam 

Santa  Rosa 
Service    Area:    Norttiem    Santa 

Rosa 

Seminole 
Population  Group:  Medk::aid/Mig. 

Pop. — Seminole  Co 

St.  Johns 
Population  Group:  Medicaid/Mig. 

Pop.— St.  Johns  Co  

SL  Lucie 
Population      Group:      Pov.yMig. 

Pop.— SL  Lucie  Co  

'Sumter 


Degree 
of  short- 
age 
group 


4 
4 


1 
3 
2 


1 

4 
2 

4 


3 
2 

4 


PRIMARY  CARE:  Florida— Continued 

CouityUstipg 


County  name 


•Suwannee  

•Taylor 

'UnkKi . 

Facility:  North  Florida  Reception 

Ctr 

Volusia 
Population  Group:  Medicaid/Mig. 

Pop.— Volusia  Co 

•WakuUa  

•Waltoft  .„„ 

•Washington 
Population    Group:    Medicaid- 
Washington  Co 


Degree 
of  short- 
age 
group 


2 
4 

4 


2 
3 
1 
1 


PRIMARY  CARE:  Florida 

Se^KX  Area  Usbng 


Service  area  name 


Callahan/Hilliard  

County — Nassau 
Parts: 
C.T.  504-505 

East  Tampa/Ybor  City 

County — Hillsborough 
Parts: 
C.T.  10 
C.T.  17-19 
C.T.  30-44 
C.T.  49-51 

Everglades 

County — Collier 
Parts: 
C.T.  111.01-111.02 

Frostproof/Lake  Wales 

County— Polk 
Parts: 
C.T.  142-144 
C.T.  154-158 
C.T.  160 
C.T.  161.98 

Glades/Hendry 

County— Glades 
County — hendry 

Imokaiee 

County — Collier 
Parts: 
C.T.  112.01-112.03 
C.T.  113-114 

Indiantown  

County — Martin 
Parts: 
Indiantown  CCO 

Keystone  Heights ..... 

County— Clay 
Parts: 
Keystone  Heights  CCD 
Model  Cities „ 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  FlorMa— Continued 

Service  Area  Usting 


Service  area  name 


County— Dade 
Parts: 
C.T.  4.08 
C.T.  8.01-8.02 
C.T.  9.01-9.03 
C.T.  10.01-10.04 
C.T.  11.03 
C.T.  15.01-15.02 
C.T.  16.01-16.02 
C.T.  17.01-17.02 
C.T.  18.01-18.03 
C.T.  19.01 
C.T.  19.03-19.04 
C.T.  23 

Northern  Santa  Rosa  

County — Santa  Rosa 
Parts: 
Jay  (C.T  102) 
Munson — Mclellen         (C.T. 
101) 

Northwest  Escambia  

County — Escambia 
Parts: 
Century  CCD 
Northwest  Escambia  CCD 

Polk  City/Eva 

County— Polk 
Parts: 
C.T.  116 
C.T.  123-124 

Southern  Dade  (Homestead)  

County — Dade 
Parts: 
C.T.  103-105 
C.T.  106.02 
C.T.  107.01 
C.T.  108-114 

West  Palm  Beach 

County — Palm  Beach 
Parts: 

C.T.  20-26 

Wynwood 

County— Dade 
Parts: 
C.T.  14.01-14.02 
C.T.  20.01 
C.T.  20.03-20.04 
C.T.  21 

C.T.  22.01-22.02 
C.T.  25-26 
C.T.  27.01-27,02 
C.T.  28-29 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Florida 

Papulation  Group  Ustng 


Population  group 

Degree 
of  short- 
age 
group 

Medicaid — Washington  Co 

2 

County— Washington 
Parts: 
Medicaid  pop 
Medicaid  Pop —Alachua  Co 

o, 
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PRIMARY  CARE:  norlda-Continued 

PopulMtan  Gntp  IMng 


Pocxjiation  group 


Degree 
of  ^lort- 


group 


County— Alachua 
Parts: 
Me<fcaid  Pop. 

Medcaid  Pop.— Bay  Co 

County— Bay 
Parts: 
Me<£caid  Pop 

Medicatd  Pop.— Citrus  Co 

County — Citrus 
Parts: 
Medicaid  Pop. 

Medicaid  Pop.— Gulf  Co 

County— Gulf 
Petts: 
Medicaid  Pop. 

Medicaid  Pop.— Jackson  Co 

County — Jackson 
Parts: 
Medicaid  Pop. 

Medicaid/Mig.  Pop.— Baker  Co 

County— Baker 
Parts: 
Medicaid/Mig.  Pop. 
Medicaid/Mtg.  Pop— Brevard  Co.  .. 
County — Brevard 
Parts: 
MedKakl/Mig.  Pop. 
Medicakl/Mig.  Pop.— Charlotte  Co. 
County— Chartotte 
Parts: 
MedicakVMig.  Pop. 
Medicaid/Mig.  Pop.— Hernando  Co 
County— Hernando 
Parts: 
Medicakl/Mig.  Pop. 
MedreaidMig.   Pop.— Indian   River 

Co.  ..._ - 

County — Indian  River 
Parts: 
Medrcakl/Mig.  Pop. 
MedKaidMig.  Pop.— Manatee  Co. 
County — Manatee 
Parts: 
Medicaid/Mig.  Pop. 
Medk^aid/Mig.  Pop.— Mahon  Co.  ... 
County— Manon 
Parts: 
Medk^akl/Mig.  Pop. 
Medk^ktfMig.    Pop.— Okeechobee 

Co 

County— Okeechobee 
Parts: 
Medicaid/Mig.  Pop. 
MedkiaidMig.  Pop.— St  Johns  Ca 
County— St  Johns 
Parts: 
Medkakl/Mig.  Pop. 
Mectcakl/Mig.  Pop.— Seminole  Co. 
County— Seminole 
Parts: 
MedKakl/Mig.  Pop 
Medk»kl/Mig.  Pop.— Volusia  Co. ... 
County— Vokjsta 
Partr 
Mednaid^Mig.  Pop. 
l^/ledk^akl/MSFW— Lee  Co — 


PRIMARY  CARE:  Flortd»-Conlinued 

Papulaton  Gm/p  UHmg 


Populatk>n  group 


Degree 
of  short- 
age 
group 


County — Lee 
Parts: 
Medicakl/MSFW  Pop. 
Mig.    Fmvtikr.   Pop.— Belle   Glade/ 

Pahokee  

County — Pahn  Beach 
Parts: 
C.T.  80.01-80.02 
C.T.  81.01-81.02 
C.T.  82.01-82.03 
C.T.  83.01-83.02 

MSFW— take/Orange 

County— Lake 
Parts: 
MSFW 
County— Orange 
Parts: 
MSFW 

Pov.  Pop.— Columbus  Co — 

County— Columbia 
Parts: 
Pov.  Pop. 
Pov.  Pop.— Inner  St.  Petersburg  .._ 
County— Pinellas 
Parts: 
C.T.  201.01 
C.T.  203.01 
C.T.  204-208 
C.T.  209.95 
C.T.  210.95 
C.T.  212-213 
C.T.  215.00-214.00 
C.T.  216.95 
C.T.  218.95 
C.T.  219.95 
C.T.  220 
C.T.  234-235 

Pov.  Pop.— No.  Jacksonville 

County— Duval 
Parts: 
C.T.  1-5 
C.T.  9-19 
C.T.  26-29 
C.T.  107-109 
C.T.  112-116 
C.T.  118 
C.T.  121 

Pov.  Pop.— S.  Miami  Beach 

County— Oaide 
Parts: 
C.T.  42-45 

PovTMig.  Pop.— Desoto  Co 

County— De  Soto 
Parts: 
PovTMig.  Pop. 
PovTMig.  Pop.— E.  Hilsborou||h  _ 


PRIMARY  CARE:  Fk>rW»-Conlinued 

Populaton  Gnup  Uttng 


Populatk>n  group 


County— Hillsborough 
Parts: 
C.T.  121.03-121.06 
C.T.  122.01 
C.T.  122J)3-1 22.04 
C.T.  123.01-123.02 
C.T.  124-131 
C.T.  132.01-132.02 
C.T.  133.01-132.02 
C.T.  133.04-133.05 
C.T.  134.01-134.03 
C.T.  135.01-135.02 
C.T.  136-138 
C.T.  139.02-139.05 
C.T.  140.01-140.03 
C.T.  141.01 
C.T.  141.03-141.04 
PovTMig.  Pop.— Eastern  Pasco 
County— Pasco 
Parts: 
C.T.  319 

C.T.  320.01-320.02 
C.T.  321.01-321.02 
C.T.  322-329 
C.T.  330.01-330.04 
C.T.  331 
PovTMig.  Pop.— Highlands  Co. . 
County — HigWarxte 
Parts: 
Migrants 
Pov.  Pop. 

PovTMig.  Pop.— Pompano 

County— Broward 
Parts: 
C.T.  103.01-103.02 
C.T.  107 
C.T.  303-306 
C.T.  308.01 
PovTMig.  Pop.— St  Lucie  Co.  . 
County— St  Lucia 
Parts: 
PovTMig.  Pop. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Florida 

FaaMtyUsUng 


FaciMy  name 


Jackson  Mem.  Hosp.  Outpt  Clinics 

County— Oade 
North  FkJrida  Reception  Ctr  ....„ 

County— Onion 


Degree 
ol  short- 
age 
group 


2 

4 


PRIMARY  CARE:  Oeor^a 


County  name 


•Atkinson  

*Bacon 
Population  Group:  Pov.  Pop.— 
Bacon  Co 


Oogne 

oTahort- 

gnup 


I 
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PRIMARY  CARE:  Geofgia— Continued 


County  name 


Pov.   Pop.— 


Pov. 


•Bahef 

•Banks 

•Bartow 

•Ben  Hill 

Population  Group: 

Ben  Hill  Co „„... 

•Berrien 

•Brarttley ~ . 

•Brooks  

•Bryan 

Service  Area;  Pembroke  ... 

•Burke 

Butts  

•Calhoun — 

•Camden 

Service  Area:  Woodl>ine  ... 
•Cand'er 

Population    Group:    200% 

Pop.— Candler  Co  ^ 

•Charttoo 

Chatham 

Populaton  Group:  Pov.  Pop.— 

N.W.  Savannah 

•Chattooga ..„ 

Cherokee 

Claike 

Population  Group:  Pov.   Pop. — 

Athens  NHC  

•Clinch 

Population  Group:  Pov.  Pop.— 

Clinch  Co 

•Colquin 

•Crawford 

Dade 

•Dawson — 

DeKaR} 

Sen/ice    Area:    South    Decatur/ 

Candler/Mcafee 

•Dodge 

•Dooly 

Dougherty 

Service  Area:  East  Albany 

Service  Area:  South  Albany  

Effingtiam  

•Elbert 

Population  Group:  Pov.  Pop.— 

Etoert  Co  ..., 

•Emanuel 

Fannin 

Service  Area:  Fannin/Suches 

Forsyth 

•FranWin 

Population  Group:  Pov.  Pop.— 

Franklin  Co 

Pulton 

Service  Area:  Aflanta/Southside  . 

Service  Area:  West  Adanta  

Population  Group:  Pov.  Pop.— 

Palmetto 

•Gilmer 

•Glascock  

•Greene 

•Han 

Population    Group:    Med.    Ind. 

Pop.-Hall  Co  » 

•Hancock 

Henry 


Degree 
ol  snort- 
age 
group 


2 
2 

4 


4 
3 
2 

4 

1 
3 
3 
1 


4 
2 


2 

3 
3 


3 
4 
1 
2 
3 


1 

4 
3 

1 
1 
3 


3 
3 

4 
4 


1 
1 

1 
2 
1 
2 


1 
2 
3 
2 


PRIMARY  CARE:  Georgia— Continued 

County  Usting 


County  name 


Degree 
ol  short- 
age 
group 


Jackson „ 

•Jasper  

•Jeft  Davis 

Population    Group:    Med.    Ind. 

Pop.— Jell  Davis  Co 

•Jefferson  _ 

•Johnson 

Jones 

Populaton  Group:  Pov.   Pop. — 

Jones  Co  

•Lamar 

Population  Group:  Pov.  Pop  — 

Lamar  Co  

•Lamer 

Lee 

•Liberty  

•Lincoln 

•Long  

•Lumpkin 

Population  Group:  Low  Income 

Pop. — Lumpkin  Co 

Macfison 

'Menwether  

•Mitchell 

Montgomery 

Service      Area:      Montgomery/ 

Wheeler 

•Morgan _ - 

•Murray _ 

•Olgethorpe  

PauWing 

Peach 

Service  Area:  Fort  Valley 

•Pierce  ..» 

•Pike 

•Polk  „ 

•Putnantj ~ 

•Rabun „ „ 

•Randolph 

•Schley  „ 

'Seminole 

Stewart 

Service  Area:  Stewart/Webster  .. 
•Sumter 

Population  Group:  Pov.   Pop. — 

Sumter  Co „ 

Talbot ^ 

Taliaferro 

•Tattnan  

Taytor _ 

Telfair „ 

•Terrell 

Towns 

Population  Group:  Pov.   Pop.— 

Towns  Co 

Treutlen 

•Turner 

•Twtggs „.. 

•Union 

Service  Area:  Fannin/Suches 

Walker 

Servk:e  Area:  Lafayette 

Walton 

•Warren  

Webster 

Senrice  Area:  Stewart/Wet>ster  .. 
Wheeler 

Service      Area:      Montgomery/ 
Wheeler 


3 
2 


1 
3 
1 


1 
3 
1 

2 
1 
1 


2 
2 
2 
3 


2 
2 

4 
2 
4 

3 

4 
1 
2 
1 

4 
4 
1 
2 


1 

1 
1 
2 

4 
4 
3 


2 

4 
4 
1 


3 
2 
1 


PRIMARY  CARE:  G«orgl»— Continued 

Ctxriy  ijsAng 


County  name 


•Whitfield 
Population  Group:  Pov.  Pop. 

WhitfieW  Co „ 

•Witeox - 

•Wilkes . 

•WHkinson 

•Worth 


Degree 
of  short- 
age 
group 


3 
4 
4 
2 
4 


PRIMARY  CARE:  Georgia 

S«rvc«  Afeu  Ls^ing 


Service  area  name 


Atlanta/Southside  

County — Fulton 
Parts: 
C.T.44 
C.T.  46.95 
C.T.  48 
C.T.  49.95 
C.T.  50 
C.T.  52-53 
C.T.  55.01-55.02 
C.T.  56-58 
C.T.  63-64 
C.T.  67 

C.T.  68.01-68.02 
C.T.  69-73 

East  Albany  

County— -Dougherty 
Parts: 
C.T.  1-2 
C.T.  101-102 
C.T.  103.01-103.02 
C.T.  107-108 

Fannin/Suches 

County — Fannin 
County — Union 
Parts: 
Suches  CCD 

Fort  Valley  

County— Peach 
Parts: 
Fort  Valley  CCD 

Lafayette 

County— Walker 
Parts: 
Kensington  CCD 
Lafayette  CCD 
Rock  Springs  CCD 
Villanow  CCD 

Monfgomery/Wheeler  

County — Montgomery 
County— Wheeler 

Pembroke 

County— Bryan 
Parts: 
C.T.  201  (Perrtjroke  CCD) 
South  Alt>any _~... 


Degree 
of  short- 
age 
group 


1 


Federal  Register  /  Vol.  59,  No.  14  /  Friday,  January  21,  1994  /  Notices 


3431 


PRIMARY  CARE:  Georgia-Continued 

SentM  Arm  Using 


Service  area  name 


County — Dougherty 
Parts: 
C.T.  12  (Pembroke  CCD) 
C.T.  14.01-14.02 
C.T.  15 

C.T.  106.01-106.02 
South  Decatur/Candler/Mcatee  .. 
County — De  Kalb 
Parts: 
C.T.20&-209 
C.T.  227 
C.T.  231 .01 
C.T.  235.01-235.02 
C.T.  236-237 

Stewart/Webster 

County — Stewart 
County— Wet)ster 

West  Atlanta 

County — Fulton 
Parts: 
C.T.  8 
C.T.  22-26 
C.T.  36-41 
C.T.  42.95 
C.T.  43 
C.T.  60-62 
C.T.  66.20 
C.T.  78.04 
C.T.  80 

C.T.  81.01-81.02 
C.T.  82.01-82.02 
C.T.  83.01-83.02 
C.T.  84-85 
C.T.  86.01-86.02 
C.T.  87.01-87.02 

Woodt>ine  — 

County— Camden 
Parts: 
Vy/oodt>ineCCO 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Georgia— Continued 

Populaiion  Group  Using 


Population  group 


PRIMARY  CARE:  Georgia 

PopuUlon  Group  Using 


Population  group 


Low  Income  Pop— Lumpkin  Co 
County— Lumpkin 
Parts: 
Low  Income  Pop 

Med.  Ind.  Pop— HaM  Co 

County— Han 
Parts: 
Med.  Ind.  Pop— Jeff  Davis  Co. 
County— Jeff  Davis 

Pov.  Pop.— Athens  NHC 

County— CJartce 
Parts: 
C.T.  1-7 
C.T.— 9-10 

Pov.  Pop.— Bacon  Co  

County— Bacon 
Parts: 
Pov.  Pop. 
Pov.  Pop.— Ben  HiB  Co  


Degree 
of  snort- 
age 
group 


County — Ben  Hill 
Parts; 
Pov.  Pop. 

Pov.  Pop.— Clinch  Co 

County— Clinch 
Parts: 
ainch 

Pov.  Pop.— Elt)ert  Co 

County— Etoert 
Parts: 
Pov.  Pop. 

Pov.  Pop. — Franklin  Co 

County — Franklin 
Parts: 
Pov.  Pop. 

Pov.  Pop.— Ntones  Co 

County — Jones 
Parts: 
Pov.  Pop. 

Pov.  Pop. — Lamar  Co 

County — Lamar 
Parts: 
Pov.  Pop. 
Pov.  Pop. — N.W.  Savannah  .. 
County— Chattiam 
Parts: 
C.T.  1 
C.T.  3 

C.T.  6.01-6.02 
C.T.  8-13 
C.T.  15 
C.T.  17-28 
C.T.  32 

C.T.  33.01-33.02 
C.T.  36.01 
C.T.  37 
C.T.  45 
C.T.  106.04 

Pov.  Pop. — Palmetto 

County — Futton 
Parts: 
C.T.  104 
C.T.  105.04-105.06 

Pov.  Pop. — Sumter  Co 

County— Sumter 
Parts: 
Pov.  Pop. 

Pov.  Pop.— Towns  Co 

County — Towns 
Parts: 
Pov.  Pop. 

Pov.  Pop  — WhitfieW  Co 

County— WhitfieW 
Parts: 
Pov.  Pop. 
200%  Pov  Pop— Cancfler  Co. 
County— Candter 
Parts: 
200%  Pov.  Pop 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Hawaii 

CotflyUsing 


County  name 


*  Hawaii 

,  Service  Area:  Hamakua 

Service  Area:  Pahoa 

Hofx>lulu 

Population  Group:  Pov.  Pop.— 
Kokua^Kahhi-Palanwi 

Facility:  Oahu  Comm  Corr.  C.  ... 

*  Maui/Kalawao 

Service  Aresu  Hana/Haiku  

Service  Area:  Island  Of  Lanai  .... 
Service  Area:  Island  Of  Motokai  . 


Degree 
of  short- 
age 

group 


1 
2 

2 
3 
3 


PRIMARY  CARE:  Hawaii 

&»nicm  Arm  Ustmg 


Service  area  name 


Hamakua  » 

County — Hawaii 
Parts: 
C.T.  219-221 

Hana/Haiku 

County — Maui/Kalawao 
Parts: 
C.T.  301-302 

Island  Of  Lanai 

County — Maui'Katawao 
Parts: 
C.T.  316 

Island  Of  Motokai  

County — Maui/Kalawao 
Parts: 
C.T.  317-319^ 

Pahoa  

County — Hawaii 
Parts: 
C.T.  211 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Hawaii 

PopuMon  Croup  Using 


'    4 

Degree 

of  short- 

Population group 

age 

group 

Pov.  Pop.— Kokua/Kaltht-Palama  ... 

1 

County — HorK)lulu 

Parts: 

C.T.  51-67 

C.T.  5^-62 

C.T.  63.01-63.02 

C.T.  64.01-64.02 

C.T.  65.66 
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PRIMARY  CARE:  Hawaii 

Facililf  Usang 


Facility  naaie 


OafKJ  Comm.  Corr.  C.  County — 
Honoiuiu 


Degree 
of  short- 
age 
group 


PfMMARY  CARE:  Maho 

County  Laang 


County  name 


Ada 

Facility:  Idaho  State  Pen 

•Banixx* 

Service  Area:  Lava  Hot  Springs  . 

Service  Area:  Malait  CilyiCiow- 

ney 

Benewah 

Service  Area;  SL  Maries 

'Bingham 

Sttvice  Area:  American  Fads 

Poputelioft    Group?    MSFW — E. 

Snake  Rivef  Vatey 

•Boise  . 

•Bonner 

Service  Area;  Clark  Fork 

Service  Area:  Priest  River  

•Butte 

Servk»  Area;  Arco/'Mackay  ._ 

'Camas  .._ 

•Canyon 

Service  Area:  Nyssa  (OMf  

Population    Group:    MSRW— S. 

Treasure  Valley  ._ 

•CaritxHJ _ 

•Cassia 

Service  Area:  AlbiofVMatta 

Service  Area:  Oakley 

Population    Group:    MSFW— E. 

Magic  Valley _ 

•Cla»k _ _ 

'Clear^vater 

Service  Area;  Pierca'Weippe 

•Custer 

Service  Area:  Arco/Mackay  _. 

Servtoe  Area:  ChaMs 

Service  Area;  Stanley  . 

•Elmore 

SetvicB  Area:  Gterws  Ferry „. 

•FrankBn  .„ _._._ .. 

'FlBIIMIt  „._ f 

•Gem  _ _ _.... 

Population    Gro«jp:    MSFW— nJ 

Treasure  Valley  tkK)r)  

•Gooding  ._ 

Population    Group:    MSFW— W. 

Magk:  Valley 

•Idaho 

Servk»  Area:  Riggins 

•Jefterson 

Servtee  Area:  Mud  Lake 

Population    Group:    MSFW>-E. 

Snake  River  Valley  .._ _ 

•Jerome 

Population    Group:    MSFW— W. 

Magic  Valley 

'Kootenai 

Service  Area:  Spirit  Lake/Athol  _. 


Degree 

of  ^lort- 

age 

group 


t 

2 

1 

4 

2 
1 


t 

2 

> 
t 

t 

1 


2 
1 
2 

3 

4 
2 
2 

1 
4 


PRIMARY  CARE^  Man*— C«ntinwd 


County  nantte 


Service  Area:  St  Maries 

•Lewis 

Service  Area;  Winchestef 

•Lincoln 

•MinkJoka 

Service  Area;  Mindoka  

Population    Group:    MSFW— E. 

Magic  Valley 

•Onekla 
Servrce  Area;  Malad  City/Dow- 
ney .._ „. 

•Owyhee 
Servk»     Area:     Grand     Vtewf 

Bruneau  ...„ _ 

Servtae  Area-  N.W.  Owyhee 

Population    Group:     MSFW— S. 

Treasure  Valley 

'Payette 

Service  Area:  New  Pfymooth 

Population    Group:    MSFW— Kt 

Treasure  Valley  (klOf) 

'Power 

Servrce  Area;  American  Falls  

Population    Group:    MSFW^— E. 

Magk:  Valley 

•Teton  ...._ 

•Twin  Falls 

Servk»  Area:  Buhl _ 

Population    Group:    MSFW— W. 

Magk:  Valley 

•Washington 
Population    Group:    MSFW— M. 
Treasure  Valley  (kl'Or)  _ 


Degree 
of  snort- 
age 
grotjp 


PRIMARY  CARE:  ktaHo— ConUnueer 

SaiMKa  Arm  Uimg 


Service  area  name 


t 


1 

2 


PRIMARY  CARE:  Idaho 


ServKe  area  nan^e 


AlbwrVMalla 

County — Cassia 
Parts: 
Albion  CCD 

Amerk:an  Falls 

County — Bingham 
Parts: 
Aberdeen  CCD 
County — Power 
Parts: 
Amencan  Falls  CCD 
Rockland  CCD 

Arco/Mackay 

County— eutte 
County— Custer 
Parts: 
MackayCCO 

Buhl  _ 

County— Twin  Fans 
Parts: 
BuNCCO 

W.  Saknoin  Fails  CCO 
CtiaHis _..... 


Degree 
©(short- 
age 

groi4> 


County— Custer 
Parts: 
ChattsCCO 

Clark  Fork 

County — Bonner 
Parts: 
Clark  Fork  CCO 

Glenns  Ferry 

County — Elmore 
Parts: 
Glenns  Ferry  CCD 

Grand  View/Bruneau 

County — Owytiee 
Parts: 
Bruneau  CCD 
Grand  View  CCD 

Lava  Hoi  Spnr>gs 

County — Bar^iock 
Parts: 
E.a.    1137-1142    (S.    Ban- 
nock CCD) 
E.a    1144-1149    (S.    Ban- 
nock CCD) 
E.D.    1152-1153    (S.    Barv 
nockCCD) 

Malad  CityDowney  

County— 8anrx)ck 
Parts: 
ED.     1143     IS.     Bannodi 

CCD) 
ED.    1 150-1 15t    (S.    Baiv 

nock  CCD) 
ED.     1157     (S,     Bannock 
CCD) 
County— Oneida 

Minidoka  _ 

County — Mirudoka 
Parts: 
Minkk}kaCCD 
Mud  Lake 

Parts: 
Hamer  CCO 
Roberts  CCD 

N.W.  Owybea 

County— Owyhee 
PaA: 
Homedale  CCD 
Marsing  CCD 
Muphy  CCO 

New  Plymouth  

County — Payette 
Parts: 
New  Plymouth  CCO 

Nyssa  (Or/W)  .„ „ 

County— Canyon 
Parts: 
PannaCCO 
WidBrCCD 

OaWay  

County— Cassia 
Parts; 
Oakley  CCO 

Pierce/Welppe  ._ „ 

County--Oearwater 
Parts: 
Pierce— Headquarters  CCO 
WelKieCCO 
Pries*  Rivet . 


Degree 
of  short- 
age 
group 
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PRIMARV  CARE:  Idaho-Continued 

S«mc»  Are*  Listing 


Service  area  name 


County— Bonner 
Parts: 
Blancha-cMjIengary  CCD 
Priest  River  CCD 

Riggins ~_ 

County— Idaho 
Parts: 
Riggins  CCD 

Spirit  Lake/Athol  

County — Kootenai 
Parts: 
Spirit  t.ake-Athol  CCD 

St.  Maries  

County — Berwwah 
County— Xooterwi 
Parts: 
Harrison  CCD 
Wortey  CCD 

Star>ley 

County— Custer 
Parts: 
Stanley  CCD 

Winctiester ~.. 

County — Lewis 
Parts: 
Winchester  CCD 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Idaho 

Pofxilaoon  Gmup  Latng 


DGQrG0 

Population  group 

age 

group 

MSFW — E  Maoic  Valley 

1 

County— Cassia 

Parts: 

MSFW 

County— Minidoka 

Parts: 

MSFW 

County— Power 

Parts: 

MSFW 

MSFW— E.  Snake  River  Valley 

1 

County— Bingham 

Parts: 

KjSFW  Pop. 

County— Jefferson 

Parts: 

MSFW  Pop. 

MSFW-N.  Treasure  Valley  (Id/Or) 

1 

Courrty — Gem  

2 

Parts: 

MSFW 

County— Payette 

Parts: 

MSFW 

County— Washington 

Parts: 

MSFW 

MSFW— S.  Treasure  VaBey 

1 

PRIMARY  CARE:  Idaho-Continued 
PapuUton  Qmp  IMng 

Population  group 

Degree 
of  short- 
age 
group 

County— Canyon 
Parts: 
MSFW 
County— Owytiee 
Parts: 
MSFW 
MSFW— W  MaoK  Valley 

1 
4 

County— Goodino  

Parts: 
MSFW 
County-Jerome 
Parts: 
MSFW 
County— Twin  Falls 
Parts: 
MSFW 

PRIMARY  CARE:  Idaho 

FadmyLMng 

Facility  nan)e 

Degree 
of  short- 
age 
group 

Idaho  State  Pen 

3 

County — Ada 

PRIMARY  CARE:  Illinois 

CountyUstmg 

County  name 

Degree 
of  short- 
age 
group 

Alexander 
Service  Area:  Carlo  

3 

'Brown _ 

•Carroll 

3 
4 

•Cass 

2 

Ctiampaign 
Service  Area;  r4orthend  Cham- 

paign-Urt>ana 

•Clav 

1 
4 

Cook 
Service  Area:  Auburn  Gresham  . 
Service  Area;  Austin  

3 
2 

Service  Area;  HumboidI  Park 

Service  Area:  Logan  Square  

Service  Area;  New  City  

2 
2 
2 

Sefvree  Area;  North  Lawndale  .... 
ServK«     Area:     Oakland/Grand 

BtvdyKenwood/Wash.  Pk. 

Servk»     Area:     RIverdale/West 

Pullman  

ServK«  Area;  South  Chcago  

Servk^  Area:  West  Englewood/ 

Englewood 

Service  Area:  WesVEast  GarfiekJ 

Park 

2 

1 

2 
4 

3 

1 

Facility:  Cook  Co.  DepL  of  Corr. 
Cornp 

2 

Facility:  Fantits  Clinic-Cook  Co 
Hosp 

Faciiityi)  Masorac  Med  Ctr  Outpt 
amic -.. 

1 
2 

PRIMARY  CARE:  INInola— Continued 

CounlyU$llng 


County  name 


Facility:     S.    Chicago    Corrvn. 

Hosp „ 

•Cumberland 

•De  Witt  

•Douglas 

'Edgar 

•Edwards  -. 

•Franklin  _ 

•Fulton 

Sen/ice  Area:  Lev^towrVAstoria 
•Gallatin 

•Hardin _ 

•Iroquois 

•Servrce  Area:  Hoopeston  

•Jackson 

PopulatK>n    Group:     Med.     Ind. 

Pop.— Jackson  Co 

•Jasper _ 

Jersey 

•Jo  Daviess 

Servwe  Area;  Galena/Hanover  ... 

ServKe  Area:  StocktorVWarren  .. 

'Johnson 

Kankakee 

Service  Area:  Pembroke 

Macon 

Service  Area:  Decatur  Irmer  City 

'Macoupin 

Madtson 

Service  Area-  East  SL  Louis  

•Marion 

Servks  Area;  Salem 

Mercer 

Service  Area:  Aledo/Alexis  

Peoria 

Servkse  Area:  South  Peoria  

•Pope „ 

Pulaski 

ServKe  Area:  Cairo  

Rock  Island 

Population      Group:      Medk:akf 

Pop.— Quad-Cities  (la/ll) 

St  Clair 

ServKe  Area:  East  SL  Louis  

•Uroon 

•Vermilkx^ 

Servk^  Area:  Hoppeston 

•Warren 

Sefvk:e  Area;  Aledo  Alexis 

'Washington 

'Wayne 

Wtfl 

Servwe  Area;  Eastskle  Joliet 

WIrmebago 

Servk:e    Area:    Rockford    Inner 
City  


Degree 
of  short- 
age 

group 


PRIMARY  CARE:  IIHnota 

Semcm  Arm  Latng 


1 
4 
4 
4 
2 
3 
3 
2 
2 
2 
2 


1 
2 

4 

3 

4 
2 


4 
4 

3 

4 

3 

2 
1 


3 

4 
4 
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PRIMARY  CARE:  HUneto— Contaued 


Service  area  name 


County — Mercef 
County — Warren 
Parts; 
Alexis  Vil. 

AuburrVGresham  

County — Cook 
Parts: 
C.T.  7t0t-7tt5 

AusSn _ 

County— Cook 
Parts: 
C.T.  2501-2524 

Cairo _ _ 

County — Alexander 
County — Pulaski 

Decatur  Inner  City  

Courrty — Macon 
Ptfts: 
C.T.I 
C.T.  4-9 

East  SL  Louis  

County — Madtsoa 
Parts: 
C.T.  4007 
County— St  Clair 
Parts: 
C.T.  5004-5006 
C.T.  500a-50U 
C.T.  5021-5022 
C.T.  5024.01 
C.T.  5024  03-5024.04 
C.T.  5025 
C.T.  5027-5030 
C.T.  504  T 
C.T.  5042.01-5042.02 

Eaststde  Joliet  „... 

County— WiH 
Parts: 
C.T.  88T2-88t3 
C.T.  8820-8821 
C.T.  8824-«825 

jalena^anover  

County — Jo  Daviess 
Parts: 
•Council  HiU  Twp.      * 
•East  Galena  T»^. 
'Elizabeth  Twp. 
•Guilford  Twp. 
•Ha.nover  Twp. 
•Rawlins  Twp. 
•Rice  Twp. 
•Scales  Mound  Twp. 
•Vinegar  HM  Twp. 
•West  Galara  Twp. 

^oopeston  

County — Iroquois 
Parts: 
Fountain  Creek  Twp. 
Lovejoy  Twp. 
Prairie  Green  Twp. 
Courtty — Venmifon 
Parts: 
BuOef  Twp. 
Grant  Twp. 
MkJdlefork  Twp. 
Ross  Twp. 
South  Ross  Twp> 
lumboWt  Park 


Degree 
of  sliort- 


PRIMART  CAR&  llliMt»— Continued 

S*nte/ki 


group 


Servk»  area  name 


County — Cook 
Parts: 
C.T.  2301-2318 

LewistowrVAstoria 

County — Fulton 
Parts: 
Astoria  Twp. 
Bemadotte  Twp. 
Cass  Twp. 
Farmers  Twp. 
Isabel  Twp. 
KertonTwp. 
Levwstown  Twp. 
Liverpool  Twp. 
Pleasant  Twp. 
Putnam  Twp. 
Vermont  Twfx 
Watertord  Twp. 
Woodland  Twp^ 

Logan  Square 

County— Cook 
Parts: 
C.T.  2201-2229 

New  City  _ „ 

Coun^— Cook 
Parts: 
C.T.  6101-6122 

North  LawndBle _ 

County— Cook 
Parts: 
C.T.  2901-2927 

NGfttwrxl  CharTipaJgn-Uit)ana 

County — Champaign 
Parts: 
C.T.  2 

C.T.  7  (BIkgrps  1  &  21 

C.T.  53  (BIkgrps  2  &  3) 

Oakland/Grand        BlvdTKenwood/ 

Wash.  Pk  

County— Cook 
Parts: 
C.T.  3601-3605 
C.T.  3701-3704 
C.T.  3801-3820 
C.T.  380t-3907 
C.T.  4001-4008 

Pembroke  

Courrty — Kankakee 
Parts: 
Pembroke  Twp, 

Riverdale/West  Pullman 

County— Cpok 
Parts: 
C.T.  5301-5306 
C.T.  540t 

Rockford  Inner  City  

Courrty — Winnebago 
Parts: 
C.T.  10-tt 
C.T.  21 
C.T.  24-29 
C.T.  31-32 

Roseland/Pwawar^BumsidB 

I  Saletw  .„ „ 


Degree 

of  srwrt- 

age 

group 


PRIMARY  CARE:  llttnoi»-Continued 

Senlcv  Ana  Lsting 


Servk:e  area  name 


t 

4 


County — Marion 
Parts: 
AlmaTwpL 
Fester  Twp. 
Haines  Twp. 
luka  Twp. 
KinoTundy  Twp. 
Meacham  Twp. 
Omega  Twp. 
Romine  Twp. 
Salem  Twp. 
Stevenson  Twp. 
TondTwp. 

South  Chicago 

County— Cook 
Parts: 
C.T.  4601-4610 

South  Peoria  ...„ 

County — Peorta 
Parts: 
C.T.  1-13 

Stockton/Warren  „ 

County — Jo  Daviess 
Parts: 
Apple  River  Twp. 
BerremanTwpw 
Derirxta  Twp. 
Nora  Twp. 

Pleasant  Vallsy  Iwp. 
Rush  Twp. 
Stockton  Twp. 
Thompson  Twp. 
Wards  Grove  Twp. 
Wane.n  Twp. 
Woo<ft)ine  Twp. 
West  Englewood/Engtewood  _ 
County — Cook 
Parts: 
C.T.  6701-6720 
C.T.  6801-6814 

West'East  GarfieW  Park 

County — Cook 
Parts: 
C.T.  2601-2610 
C.T.  2701 -27t9 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Illinois 

Ptipu<B.'ion  Croup  Usting 


Population  groi4> 

Degree 
of  short- 
age 
gioup 

Med.  Ind.  Pop.— Jackson  Co  

County — Jackson 
Parts: 
Med.  Ind.  Pop. 
Mecfcaid  Pop.— Quad  CitMS  {)^V^  . 
County-Rork  Islarvj 
Parts: 
MedKakl-Eligitte 

1 

4 
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PRIMARY  CARE:  ROnols 

Faa-ily  LisUng 


Facility  name 


Cook  Ca  Dept  of  Corr.  Comp  . 

County— Cook 
Fantus  Clinic-Cook  Co  Hosp  _.. 

County — Cook 
n  MasonK  Med  Ctr  Outpt^CHnic 

County — Cook 
S.  Chicago  Comm.  Hosp  „ 

County — Cook 


Degree 

of  sTxHt- 

age 

group 


2 
1 
2 
1 


PRIMARY  CARE:  Indiana 

Count/ tiatlag 


County  name 


Med    md 


'Adams 

'Benton 

'Brom\ 

'Crawford 

'Franklin 

'Grant 
Populatkm    Group: 

Pop.— Grant  Co 

'Greene  

Harrison 

Service  Area;  Elizabetti 

Service  Area:  Fredrickstxjrg 

Hendricks 
Facility:  lnd»na  YoutfVDiagnoslic 

Center 

Howard 
Poputafbon    Group:    Med.    Ind 

Pop. — Kokomo 

'Jerwings ~~..~.........._ 

'Knox 

Service  Area:  BkAnell 

'La  Porte 

Facility:  Indnna  State  Prs  ._ „ 

tagrange  . 

Lake 

Service  Area:  Gary  

Marion 
Servk:»  Area:  Forest  Manor  (In- 
dianapolis)   „ 

Sen/ice   Area:    Highland-Brooti- 

skJe  (Indianapolis) 

Servk»  Area:  Near  Nortti  Side 

(Incfiariapolis) 

Sendee  Area:  South  Central  Indi- 
anapolis   

Service  Area:  Souttiwest  Indlarv 

apolis 

'Newton 

•Ohto 

'Owen 

•Perry  ...._ 

Facility:  Branchville  Training  C.  .. 

•Pike 

•Putnam 

Fadtlty:  lnd»na  State  Farm 

'Randolph _ _. 

•Ripley 
ServKe  Area:  Osgood/Versailles 

•Scott 

•Spencer 

St  Joseph 


Degree 
of  short- 
age 
group 


3 
2 
3 
2 
2 


1 
3 

2 

2 


2 
2 


3 
4 


4 
2 
2 
2 

4 
2 
2 

3 

4 

2 
3 
2 


PRIMARY  CARE:  tmHana-Continued 

COMTllyijrtng 


County  name 


Sen/iC8  Area:  Southwest  South 

Bend  ....„ 

•Starke  _ _ 

•Steuben 

•Sullivan 

•Switzerland 

•Vermillion 

Servk»  Area:  Norttem  Vem>»- 

Iton „ 

•Washington 

Service  Area:  Fredrnksburg  

•White 


Degree 
of  short- 
age 
group 


1 

4 
2 
2 
3 


2 
3 


PRIMARY  CARE:  Indiana 

8«mtc«ArMUsln9 


Servtee  area  name 


Bicknel  

County— Know 
Parts: 
VigoTwp. 

Washington  Twpi  (e.  1/2) 
Widner  Twp^ 
Elizabeth 


County — Harrison 
Parts: 
Boone  Twp. 
Posey  Twp. 
TaytorTwp. 

Forest  Mar>or  (Indlar^apolis)  _ 

County — Marion 
Parts: 
C.T.  3225-3227 
C.T.  360&-3509 
C.T.  3523 

Fredficksburg 

County— Harrison 
Parts 
Blue  River  Twp. 
Morgan  Twpi 
Courrty— Washington 
Parts: 
Posey  TwpL 

Gary „ „ 

County— Lake 
Parks: 
C.T.  103-120 
C.T.  122-T29 
C.T.  411-412 
Hightand-Brookside  (fndtenapoAs) 
Courrty — Manon 
Parts: 
C.T.  3526-^627 
C.T.  3544-3545 
C.T.  3547-3551 

Near  North  Side  (Indiarwpatts) 

County — Manon 
Parts: 
C.T.  3517 
C.T.  3519 
C.T.  3521 
C.T.  3528 
C.T.  3531-3632 
Northern  Vermiltk>n  _ 


L/egree 
of  snort- 
age 
group 


PMMARV  CARE:  todlwa    Continued 

laLsting 


Service  area  name 


County — Vermillion 
Parts: 
Eugene  Twp. 
Highland  Twp. 
Vermtliton  Twp. 

OsgoodTVersailles _. 

Courrty — Ripley 
Parts: 
Brown  Twp. 
Center  Twp. 
Johnson  Twp. 
Otter  Creek  Twp. 
Shetoy  Twp. 
Washfrigton  Twp. 
South  Central  Indianapolis 
County — Marion 
Parts: 
C.T.  3556-3557 
C.T.  3559 
C.T.  3562 
C.T.  3569-3572 
C.T.  3578-3580 

Southwest  Irxlianapolis 

County— Marion 
Parts: 
C.T.  3414-34 15 
C.T.  3417 
C.T.  3424-3426 
C.T.  3563-3564 
C.T.  3581 

Southwest  South  Bend 

County— St  Joseph 
Parts: 
C.T.  6 
C.T.  17-24 
C.T.  27 
C.T.  29-30 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Indiana 


Med  Ind  Pop.— Grant  Co 
County — Grant 
Parts 
Med  Ind.  Pop. 
Med  Ind  Pop.— Kokocno  _ 
Courrty — Howard 
Parts: 
Kokomo  City 


PRIMARY  CARE:  Indiana 

Facm^Uttkig 


Facility  name 


BranchviNa  Training  C. 

County — Perry 

IrKliana  State  Farm 

County — Putnam 
Indiana  State  Prs 


Degree 
of  short- 
age 
group 


2 

4 
3 
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PRIMARY  CARE:  Indiana— Continued 

FacHity  Latng 


Faciiity  nanw 


County — La  Porte 

Indiana  YouttVOiagnostk;  Center 

County— Hendricks 


PRIMARY  CARE:  Iowa 

County  Lating 


County  name 


•Adair 

Service  Area;  Redfield 

'Benton 

Service  Area:  ^4ortt1  Benton 

Black  Hawk 

Population      Group:      Medicaid 

Pop.— Blacktiawk  Co  

•Boone 

Service  Area;  Dayton/Gowrie 

Bremer 

ServKe  Area;  SumnerrTripoli 

'Buchanan „ 

•BuOer 

'Calhoun 

Servk»  Area:  DaytorVGowrie  

'Cedar 

Service  Area:  LowderVLost  Na- 
tion  

'Cherokee 

Servk^   Area:    Kirigsley/AnthorV 

Mapteton 

'Clayton 

Service  Area:  Elkader/Strawt)erry 

Point  

'Clinton 

Service  Area:  Lowden/Lost  Na- 

tton .. 

'Crawford „ 

Dallas 

Service  Area:  RedfieW 

'Davis  _ „ 

'Delaware 

Sen/ice  Area;  Central  City  

Service  Area:  EJkader/Strawberry 

Point _ 

•Fayette 

Service  Area:  South  Fayette  

•Fremont 

Service  Area:  GlenwoodTTabor  .. 
'Greene 

ServK«  Area:  Dayton/Gowrie  

'Grundy 

Service  Area:  Grun&f  

'Guthrie 

Sennce  Area:  Guttwie  Center 

Service  Area:  RedfieU 

'Hamilton 

Service  Area:  Dayton/Govme  

Service  Area:  Hubbard/Eklora  .... 
'HarcSn 

ServKe  Area:  Hubbard/EkJora  .... 
'Harrison 

Service  Area:  Or^awa  (la/^4e)  

'Jackson 

ServKe  Area:  LowderVLost  ^4a- 
tion 


Degree 
of  short- 
age 
group 


2 

3 

4 
2 

2 

4 
2 


2 

4 

2 

4 

2 

4 

4 

2 

2 

2 

2 
2 

2 
3 

3 

2 


PRIMARY  CARE:  Iowa— Continued 

CoaHjfUtUng 


County  name 


'Jasper 

Service  Area  Monroe 

'Jones 

Service  Area:  LowderVLost  Na- 
tion   

'Kossuth 

Service  Area:  North  Kossuth 

Linn 

Service  Area;  Central  City 

'Louisa 

Service  Area;  Columbus/Wapelk) 

'Lucas  

'Lyon 

Servk»  Area-  Rock  Rapids  

'Madison 

Service  Area  RedfiekJ  ^ 

'Marion 

Service  Area  Monroe 

Mills 
'Mills 

Service  Area  Glenwooc^'abor  .. 

Service  Area  Gtenwooc^abor  .. 
•Morx>na 

Service   Area    KIngsiey/AnthorV 
Mapteton 

Service  Area  Onawa  (la/Ne)  

'Muscatir>e 

ServKe  Area  Columbus/Wapelk) 

'Osceola 

'Plymouth 

Service   Area   Kingsley/Anlhon/ 
Mapteton 

Service  Area  Le  Mars/ZMoon  

Pottawattamie 

Sefvk»  Area  Oakland 

•Sac 

Service  Area  Sac/Lake  Vtew 

Scott 

Service  Area  LowderVLost  Na- 
tion   

Population      Group:      MedicakJ 

Pop.— Quad<;ities  (la/ll) 

'Story 

Service  Area  Hubbard/EWora  .... 

'Tama 

•Taykx „ 

'Webster 

Servk»  Area  DaytorVGowrie  

Woodbury 

Service   Area   Kingsley/AnthorV 
Mapteton 

ServK«  Area  Onawa  (la/Ne)  

Population      Group:      Mednaid 
Pop.— Sk)ux  City 


PRIMARY  CARE:  Iowa 

Smnca  Aim  Uatng 


Degree 
of  short- 
age 
group 


2 
2 
2 

4 

4 

2 
2 

1 


2 
2 


4 
3 

2 

4 

2 

4 

3 
3 
2 


4 
2 


PRIMARY  CARE:  low»-Continued 

S«r>ic»  Arm  Lilting 


Central  City 


Service  area  name 

Degree 
of  short- 
age 

group 

County — Delaware 

Parts: 

Adams  Twp. 

Hazel  Green  Twp. 

County— Ljnn 

Parts: 

BoukJerTwp. 

Buffak)  Twp. 

Jackson  Twp. 

Maine  Twp. 

Spring  Grove  Twp. 

Columbus/WapeMo  

4 

County — Louisa 

Parts: 

Columbus  City  Tiwp. 

Corx»rdT¥vp. 

Elm  Grove  Twp. 

Grandview  Twp. 

Jefferson  Tv»p. 

Marshall  Twp. 

Oakland  Tvvp. 

Port  Louisa  Twa 

UruonTvyp. 

Wapelto  Twp. 

County — Muscatine 

Parts: 

Cedar  Twp. 

Orono  Twp. 

Dayton/Gowrie 

2 

County — Boone 

Parts: 

Dodge  Twp. 

Grant  Twp. 

Pilot  Mound  Twp. 

PRIMARY  CARE:  Iowa 

SmiM  Arm  Listing 


ServKe  area  name 

Degree 
of  Short- 
age 

group 

County— Calhoun 

Parts: 

Reading  T\wp. 

County — Greene 

Parts: 

Dawson  Twp. 

Paton  Twp. 

County— Hamilton 

Parts: 

Marwn  Twp. 

Webster  Twp. 

County— Webster 

Parts; 

Bumside  Twp. 

Clay  Twp. 

Dayton  T»»p. 

GowrieTwp. 

Hardin  Twp. 

Lost  Grove  Twp. 

• 

Roland  Twp. 

Sumner  Twp. 

Webster  Twp. 

Yell  Twp. 

Elkader/StravKberry  Point 

4 

PRIMARY  CARE:  »ow»-Continued 
Seme*  Ant  I  ntif 
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Service  area  name 


Courty — Clayton 
Paris: 

Boardman  Twp. 

Cass  Twp. 

Cox  Creek  Twp. 

Grand  Meadow  Twp. 

Highlarvj  Twp. 

Lodomtllo  TwpL 

Marion  Twp. 

Monona  Twp. 

Sperry  Twp. 

Wagner  Twp. 
County — Delaware 
Parts: 

Honey  Cieek  Tm^ 

Richland  Twp. 

Gterwood/Tatxx 

County — Frerrwnl 
Parts: 

Green  Twp. 

Morwoe  Twp. 

Riverside  Twp. 

Scott  Twp. 
County— Mdis 
GruTKty  _. 


County — Grundy 
Parts: 
Blackhawk  Twp. 
Colfax  Twp. 
Lincoln  Twp. 
Melrose  Twp. 
Palermo  Twp. 
Pleasant  Valley  Twp. 
Shiloh  Twp. 
Washington  Twp. 
GuJhne  Center 


Degree 

olsnon- 

age 

group 


PmiARY  CARE:  low    Continued 

Sm^nA/mtmng 


Service  area  name 


County — Guthrie 
Parts: 
Baker  Twp. 
Bear  Grove  Twp. 
Beaver  Twp. 
Cass  Twp. 
Dodge  Twp. 
Grant  Twp. 
Highland  Twp. 
Jackson  Twp. 
Orange  Twp. 
Richland  T»»fp. 
Seely  Twp. 
Thornpson  Twp. 
Union  Twp. 
Vailey  Twp. 
Victory  Twp. 
Hubbard/EWora  _ 


County — Hamilton 
Parts: 

EBsworth  Twp. 

Lirwoln  Twp. 

Lyon  Twp. 

Scott  Twp. 
County — Hardin 
Parts: 

CorxxKdTwp. 

EUoraTwp. 

Ekjora  City 

Grant  Twp. 

Pleasant  Twp. 

Pfoviderx^  Twp. 

Sherrran  Twp. 

Tipton  Twp. 

Uwon  Twp.  (w.  '/t) 
County — Story 
Parts: 

Lincoln  Twp. 

Warren  Twp.  (e.  'A) 
Kingsley/AnthorVMapleton  .. 
County — Cherokee 
Parts: 

Gra.'xl  Meadow  Twp. 
County — Monona 
Parts: 

Cooper  Twp. 

Grant  Twp. 

Maple  Twp. 
County — Plymouth 
Parts: 

Elkhom  T¥>rp. 

Garfield  Twp. 
County— Woodbury 
Parts: 

Artington  Twp. 

Banner  Twp. 

Floyd  Twp. 

Grange  Twp. 

Grant  Twp. 

Kedron  Twp. 

Liston  Twp. 

Little  Skxjx  Twp. 

MHter  Twp. 

Morgan  Twp. 

Moville  Twp. 

OtoTwp. 

RcKkTwp. 

RuUand  Twp. 
*    Union  Twp. 

West  Fork  Iwp. 

Wilow  Twp.  (n.  '/j) 

Wolf  Creek  Twp. 
Le  Mars/Akron „ 


Degree 
of  short- 
age 
group 


PWHARY  CARE:  teoe    Continued 

Smitc»AimtiSlng 


Service  area  name 


County — Plymouth 
Parts: 
Amenca  Twp. 
Elgin  Twp. 
Fiedonia  Twp. 
Grant  Twp. 
Hen  ry  Twp. 
Johrtson  Twp. 
Uberty  T*^. 
Marion  Twp. 
Meadow  Twp. 
Ptymouth  Twp. 
Portand  Twp. 
Preston  Twp. 
Remsen  Twp. 
Sioux  Twp. 
Stanton  Twp. 
Union  Twp. 
Washlr>gton  Twp. 
Westfietd  Twp. 

Lowden/Lost  Nation 

County— Cedar 
Parts: 
Inland  Twp. 
MasslUon  Twp. 
SpringfieU  Twp. 
County— Clinton 
Parts: 
Uberty  Twp. 
Sharon  Twp. 
Spring  Rock  T««pL 
County— Jackson 
Parts: 
Monmocth  Twp. 
County — Jones 
Parts: 
Oaford  Twp. 
Wyoming  Twp. 
County— Scott 
Parts: 
Uberty  Twp. 

Monroe  _ 

County — Jaspser 
Parts: 
Falrview  Twp. 
Palo  A!to  Twp. 
County— Marion 
Partr 
Red  Rock  Twp. 
Summit  Twp. 

North  Bertton  _ 

County — Benton 
Parts 
BenJon  Twp. 
Btg  Grove  Twp. 
Bruce  Twp. 
Canton  Twp. 
Cedar  Twp. 
Eden  Twp. 
Harrison  T¥^. 
Homer  Twp. 
Jackson  Twp. 
Morvoe  Twp. 
PofcTwp. 
Shellstxjrg  Twp. 
Taykx  Twp. 
Virion  Twp. 
North  Kossuth 


Degree 
ofshort- 

group 


3438 
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PRIMARY  CARE:  Iowa— Continued 

PRIMARY  CARE:  low»-Contii 

lued 

S«fvic»  Arm  Latmg 

Same*  ATM  Listing 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

County— Kossuth 

County — Adair 

Parts: 

Parts: 

Buffalo  Tv^p. 

Lincoln  Twp. 

- 

BuftTwp. 

County — Dallas 

EagieTwp. 

Parts: 

Fenton  Twp. 

- 

LinnTwrp. 

German  Twp. 

Unk>n  Twp. 

Grant  Twp. 

County — Guthrie 

Greenwood  Twp. 

Parts: 

Harrison  Twp. 

PennTwp. 

Hebron  T¥»p. 

Stuart  Twp. 

LedyardTwp. 

County— Madison 

LirwolnTwp. 

Parts: 

Portland  Twp. 

Madison  Twp. 

Ramsey  Twp. 

Penn  Twp. 

Seneca  Twp. 
Springfield  Twp. 

Rock  Raoids 

2 

County— Lyon 

S¥»reaTwp. 

Parts: 

Oakland  

2 

Allison  Twp. 
Cleveland  Twp. 

County— Pottawattamie 

Parts: 

Dale  Twp. 

BeO^apTwp. 

Doon  Twp. 

Carson  Twp. 

Elgin  Twp. 

Center  Twp. 

GartieWTwp. 

Grove  Twp. 

Grant  Twp. 

James  Twp. 

Larchwood  Tvtrp. 

Knox  T\*p. 

LAeralTwp. 

LaytonTwp. 

MidtemdTwp. 

Lincoln  Twp. 

Riverside  Twp. 

Macedonia  Twp. 

Rock  Twp. 

Pleasant  Twp. 

Sioux  Twp. 

Silver  Creek  Twp. 

Wheeler  Twp. 

Valley  Twp. 

Sac/Lake  View ^ 

4 

Wasnington  Twp. 

County— Sac 

WavelandTwp. 

Parts: 

Wright  Twp. 

Boyer  Valley  Twp. 

Onawa  (la/Ne)  

2 

Cedar  Twp. 
Dinton  Twp. 

County — Harrison 

Parts: 

CookT*»p. 

Jackson  Twp. 

Douglas  Twp. 

UtHe  Skxix  Tvyp. 

Jackson  Twp. 

County — Monona 

Levey  Twp. 

Parts: 

ReWandTwp. 

Ashton  T¥*p. 

Viola  Twp. 

Belvidere  T«vp. 

Wail  Lake  Twp. 

Center  Twp. 

Wheeler  Twp. 

Fairview  Twp. 
Franklin  Twp. 

South  Fayette 

4 

County— Fayette 

Jordan  Twp. 

Parts: 

Kennebec  Twp. 

FairfieU  Twp. 

Lake  Twp. 

Fremont  Twp. 

Lincoln  T¥«rp. 

Harlan  Twp. 

Onawa  City 
Sherman  Tvvp. 

Jefferson  Twp. 
OranTi*^. 

«i 

Sioux  Twp. 

Putman  Twp. 

Sok*erT»*p. 

Scott  Twp. 

Spring  Valley  Twp. 

Smithfiekl  Tvvp. 

SL  Clair  Twp. 

Sumner/Thpoli  „ 

2 

West  Fork  Twp. 

County— Bremer 

Wiitow  Twp. 
County— Woodbury 
Parts: 

Parts: 
Dayton  Twp. 
Frederdca  Twp. 

LakeportTwp. 
Sloan  Twp. 
WiJtowTwp. 
RedfieW  

2 

Fremont  Twp. 
Le  Ftoy  Twp. 
Sumner  City 
Sumner  12  Twp. 

PRIMARY  CARE:  Iowa 

PDpulaaon  QmpUstng 


Medicakl  Pop. — Blackhawk  Co 

County— Black  Hawk 
Parts: 
Medk^akj  Eligible 
Medicaid  Pop.— Quad-Cities  (la/ll) 
County— Scott 
Parts: 
Medicaid — Eligible 

Medicaid  Pop. — Sioux  City 

County — Woodbury 
Parts: 
C.T.  7-8 
C.T.  10 
C.T.  12-16 


PRIMARY  CARE:  Kansas 

County  Latmfi 


County  nan>e 


Chautauqua 

Service  Area:  EIK/Chautauqua  ... 

•Cherokee 

•Cheyenne  

•Doniphan 1 _ 

Elk 

Service  Area:  EJK/Chautauqua  ... 

•FranWin  

•Geary  

•Gove 

Servk^e  Area:  Oakley 

•Gray  

•Jackson 

•Jewell  

•Kiowa  

Lincoln  .••••»•••••«•.••••••«•••,••.■ 

•Linn  

•Logan 

Service  Area:  Oakley 

•Marshall 

Servk:e  Area:  Centralia 

•Nemaha 

Service  Area:  Centralia 

•Osage  

•Osbome  

•Phillips 

•Rawlins „ 

•Republk: 

•Rooks  

Sedgwk:k 

Population      Group:      Medicakj 

Pop.— N.E.  Wichita  

•Sheridan 

Sennce  Area:  Oakley 

•Thomas 

ServKe  Area:  Oakley  ~ 

•Wabaunsee ™ 

•Wallace  


Degree 
of  short- 
age 
group 


4 
3 
2 
2 

4 
4 
2 

2 
2 

4 
3 

4 
4 
3 


2 

4 
4 
4 
2 
4 
3 


4 

2 

2 
2 

1 
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PRrMARY  CARE:  Kansas 

ServKe  Area  Labng 


Service  area  name 


Centralia  

County-Marshall 
Parts: 
'Cleveland  Twp. 
'Lincoln  Twp. 
'NoWe  Twp. 
County — Nemaha 
Parts: 
'Center  Twp. 
'Harrison  Twp. 
'Home  Twp. 
'Illiriois  Twp. 
'Neuchatel  Twp. 
*Re<J  Vermillton  Twp. 
•Reilly  Twp. 
'Wetmore  Twp. 

Elk/Chautauqua  

County — C  hauta  uqua 
County— Elk 

Oakley  

County — Gove 
Parts: 
Gaeland  Twp. 
GrinneN  Twp. 
County — Logan 
Parts: 
Elkader  Twp. 
Logansport  Twp 
McAllaster  Twp. 
Monument  Twp. 
Oakley  Twp. 
R'jssell  Springs  Twp. 
Western  Twp. 
Winoni  Twp. 
County — SherkJan 
Parts; 
Solomon  Twp. 
Coorify — Thomas 
Parts: 
South  RarxJall  Twp. 
Summers  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Kansas 

PopclBtion  Group  Using 


Population  group 

Degree 
of  short- 
age 

group 

Medicaid  Pop.— N.E.  Wichita  

4 

County— Sedgwick 

Parts; 

C.T.  6-9 

C.T.  18 

C.T.  25-26 

C.T.  41^2 

C.T.  78 

PRIMARY  CARE:  Kentucky 

County  Ustmg 


County  name 


PRIMARY  CARE:  Kentucky— Continued 

County  Listing 


County  name 


•Adair 


•Allen 

'Anderson 

'Bell 

Servtce  Area:  Western  Harlan  .... 

Service      Area:      Williamstxjrg; 

Saxton  

'Bracken 

•Butler 

Campbell  

Populatk)n  Group:   Pov.   Pop- 
Inner  City  Newport  

'Carroll 

Carter 

'Casey 

•Clinton ; 

•Crittenden 

•Edmonson 

•Elliott  

Fayette 

Population  Group:  Pov.  Pop.— N. 

Centra)  Lexington _ 

'Fleming  

•Ftoyd  

Servk»  Area:  Mud  Creek  

•Gallatin 

•Grant  

•Hancock  

•Hartan 

Servk;e  Area:  Cumberland  

Service  Area  Pir>e  Mountain 

Service  Area  Upper  Ctover 

Service  Area;  Western  Harlan  .... 

Facility:  CkJver  Fork  Clinc 

•Henry „ 

•Hickman  

•Jackson  

Jefferson 

Service  Area:  West  End  (Louis- 
ville)   

'Knott 

'Knox  

'Laurel  

'Leslie 

'Letcher 

Sen/ice  Area:  Jenkins/Mcroberts 

Service  Area:  Western  Letcher  .. 

'Lewis 

'Lincoln 

Service  Area;  Crab  Orchard 

•Livingston 

'Lyon  

'Magoffin  

•Meade  

'Menifee  

'Morgan 

Faollty:  Eastern  Ky.  Corr.  Com- 
plex   

•Nicholas  

'Ohk) 

OkJham 

Facility:  Ky.  State  Rel  

'Owen 

'Owsley  

•Pendtefon  

'Perry 

Service  Area  Ary 

Service  Area:  Buckhom 

Service  Area:  Western  Letcher  .. 


Degree 
of  short- 
age 
group 


y 

2 

4 
4 

2 

2 

1 

2 

4 

2 
2 
2 
2 
1 


3 
2 
2 

3 
2 
2 
3 

1 
1 
1 


PRIMARY  CARE:  Kentucky— Continued 

County  Laang 


County  name 

Degree 

of  sTxxt- 

age 

group 

•Pike 
Service  Area;  Mud  Creek  .... 

1 

Servtce  Area;  Phelps  

'Poweil 

1 
3 

'Robertson  

'Todd  

1 
3 

'Whitley 
Service      Area:      Williamsburg/ 
Saxton  

3 

PRIMARY  CARE:  Kentucky 

Serves  Arm  L!i:ng 


Sevice  area  rwime 


Ary  

County — Perry 
Parts: 
DiceCCD 

Buckfx>m  

County — Perry 
Parts: 
Buckhorn  CCD 
Krypton  CCD  (ED.  302) 

Crab  Orchard 

County — Lincoln 
Parts: 
Crab  Orchard  CCD 

Cumberland  

County— Harlan 
Parts: 
Cumberland  CCD 

Jenkins/Mcrot)erts  

County — Letcher 
Parts: 
Jenkins  CCD 

Mud  Creek 

County — FkDyd 
Parts: 
McDowell  CCD 
Mud  Creek  CCD 
Wheelwright — Weekstxiry 
CCD 
County — Pike 
Parts: 
Long  Fork  CCD 

Phelps 

County— Pike 
Parts: 
Feds  Creek  CCD 
Phelps  CCD 

Pine  Mountain  

County — Harlan 
Parts: 
Pine  Mountain  CCD 

Upper  Clover  

County — Harlan 
Parts: 
Upper  Clover  CCD 

West  End  (Louisville)  

Courrty— Jefferson 
Parts; 
C.T.  1-30 
C.T.  32-35 
Western  Harlan  


Degree 
of  short- 
age 

group 


440 
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PRIMARY  CARE:  Kentucky— Continued 

StrviaAna  Ustmg 


Sevice  area  name 


County — Belf 
Parts 
Tejay  ceo 
County— Harlan 
Parts 
ANaCCD 

Vestem  Letcher 

County— Letcher 
Parts 
Blackey  CCD 
County— Peny 
Parts: 
Daisy  CCD 

ViMamstxjrg/Saxton 

Courty— eeB 
Parts 
Prviden— f  oode  CCD 
County— Whitley 
Parts 
Pearl  CCD 
SaxtonCCO 
Slier  CCD 
Wiiamsburg  CCD 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Kentucky 
PopuUun  GtOLp  Ustag 


9 

Degree 

d  short- 

Population group 

age 

group 

'ov.  Pop. — Inner  City  h4ewport  — 

1 

County— Can^jbell 

Parts: 

C.T.  501-506 

'ov.  Pop.— N.  Central  Lexington  ... 

4 

County— Fayette 

Parts: 

C.T.  1-6 

C.T.  &-14 

C.T.  18-19 

C.T.  38.01 

PRIMARY  CARE:  Kentucky 

FadHtf  Lalmg 


Facility  name 

Degree 
of  short- 
age 
group 

Clover  Fork  Clinic 

1 

County — Harlan 
Eastern  Ky.  Corr.  Complex  

County— Morgan 
Ky.  State  Ref 

3 

3 

County— Oldham 

PRIMARY  CARE:  Louisiana 

Pamh  Listing 


Parish  name 


Degree 
of  snort- 
age 
group 


'AcadM  _ 

•Alton  ..._ 

Ascension 
Service  Area:   Ascenston/Morth- 

east  lt)erville 

•Assumption  

•Avoyelles 

•Beauregard 
Service      Area:      De      Bidder/ 

Merryvrtte  - 

Service  Area:  Dequtncy 

•Bienville 

Caddo 

Service  Area:  North  Caddo  

Population  Group:  Pov.  Pop.— 

MIk  Drive  Area  

Population  Group:  Pov.  Pop.— 

Central  Shreveport 

Fadlity:    Louisiana    State    Univ 

Med  Or  - 

Calcasieu 

Service  Area-  Dequincy 

Service     Area:      North      Lake 

Charles — 

•CaWwell 

•Cameron  

•Catahoula 

•Claixxne 
Population    Group:    Med.    Ind. 

Pop.— Ctaibome  Par 

•Corwordn — 

•De  Soto 

East  Baton  Rouge 
Populatxm  Group:  Pov.  Pop.— 

Eden  Park/S.  Baton  Rouge 

Facility:     Ambui.     Clinic— Long 

Hosp 

•East  Carroll  

•East  Feliciana ~ 

•Franklin ..™.. 

•Grant  

•Iberia 
Populatkm    Group:    Med.    Ind. 

Pop.— Iberia  Par 

•Iberville 
Service  Area:   AscensiorVNorth- 

east  ll)enfllle 

woCxson  >.. •>•••■■••••••••>••■*••■•*>•■«»•■ 

Jefferson 
•Jefferson  Davis 

Service  Area:  Lafitte  

Service  Area:  S.E.  Lafourche  

Populatxxi      Group:      Medicaid 

Pop.— Jefferson  Davis  Par 

Lafourctie 

Service  Area:  S.E.  Lafourche 

•Lasalle 

•Lincoln  ..„ 

Livingston  

•Madison 

•Morehouse 
Population      Group:      Medicaid 

Pop.— Morehouse  Par 

•Natchitoches  

Orleans 

Service  Area:  Desire/Florida 

Service  Area:  Lower  9th  Ward  ... 

Service  Area:  MkftowrvSeventh 

Ward 


4 

4 


2 
1 

4 


4 
2 
1 

2 

1 
1 
1 
2 

1 

4 
2 
1 


1 
2 

1 
1 
1 


2 

1 


2 
2 


2 

4 
3 
2 
1 


PRIMARY  CARE:  Lotiistan»-Continued 

PrnmLmng 


Parish  name 


Service  Area:  SL  Bernard 

Population    Group:    Med.    Ind. 
Pop. — Algiers/Fischer 

Population  Group:  Pov.  Pop.— 
Irish  Channel 

Facility:    New    Orleans    Gtiarity 

Hosp 

Ouachita 

Population  Group:  Pov.  Pop.— 
Ouachita  Par „ „... 

Facility:  E.A.  Conway  Mem  Hosp 

•Plaquemines  

•Pointe  Coupee 

Rapides 

Population    Group:    Med.    Ind. 
Pop. — Rapides  Par  

Facility:  Huey  P.  Long  Hosp 

•Richland  

•Sabine -. 

•SL  Helena 

•St.  James 

Service  Area:  Vacherie  .„ 

SL  John  The  Baptist 

Sen/ice  Area:  Vacherie 

•SL  Landry 

Populatkjn    Group:    Med.    Indi- 
gent— SL  Landry  Par  -.. 

SL  Martin  ..„ _ 

•SL  Mary 

•Tangipahoa  _ 

Facility:  Lallie  Kemp  Hosp.  Out- 
patient Unit 

•Tensas  

Terrebonne 

Service  Area:  Dulac 

Facility:  So.  Louisiana  Med.  Ctr  . 

•Union _. 

•Vermilion 

•Vernon 

•Washington 

•Webster 

•West  Carroll  

•West  Feliciana 

•Winn 


Degree 
of  short- 
age 
group 


4 
4 
1 
4 


2 
2 

4 
3 
2 


4 
4 
2 
4 
2 


PRIMARY  CARE:  Louisiana 

Sennce  Ana  Listng 


Service  area  name 


Ascension/Northeast  Iberville 
Parish — Ascension 
Parish — Iberville 
Parts: 
Ward  4-5 

De  Ridder/Merryville 

Parish— Beauregard 
Parts: 
Ward  1-5 
Ward  7-8 
Dequincy 


Degree 
of  snort- 
age 
group 
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PRIMARY  CARE:  Louisiana— Continued 

Semce  Area  Listmg 


Service  area  name 


Parish — Beauregard 
Parts: 
Ward  6 
Parish— Calcasieu 
Parts- 
Ward  5-6 

Desire/Florida  

Parish — Orteans 
Parts: 
C.T.  1 1  (N.  of  Derttgny  St.) 
C.T.  14.01-14.02 
C.T.  15-16 
C.T.  17.03 
C.T.  17.14 

Dulac  

Parish— Terrebonne 
Parts: 
Ward  4  (Excluding  Houma) 
Ward        6-7        (Excludtng 
Houma) 

Lafitte 

Parish— Jefferson 
Parts: 
Ward  6 
Ward  11 

Lower  9th  Ward 

Pansh— Orleans 
Parts: 
C.T.  7.01-7.02 
C  T  8 
C.t!  9.01-9.04 

Midf own- Seventh  Ward 

Parish — Orteans 
Parts: 
C.T.  18-23 
C.T.  26-31 
C.T.  34-36 
C.T.  3^-40 
C.T.  44.01-44.02 

fvlorth  Caddo 

Parish— Caddo 
Parts: 
Ward  1.13  (n.  Va  4  Gilliam) 
Ward  2 
Ward  9 

North  Lake  Chartes  

Parish — Calcasieu 
Parts: 
C.T.  2~i 
CT.  14-15 

S.E.  Lafourche 

Pansh — Jeftersorj 
Parts: 
Ward  11 
Parish — Lafourche 
Parts: 
S.E.  Ward  10 

St.  Bernard  

Pansh — Orleans 
Parts: 
C.T.  33.05-33.06 

Vachene  

Parish — St.  James 
Parts: 
Ward  5-7 
Parish— St.  John  The  Baptist 
Parts: 
Ward  1-3 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Louisiana 

PopijIUon  Group  Using 


Population  group 


Med.  Indigent— St.  Landry  Par 

Parish— St.  Landry 
Parts: 
Medically  Indigent 
Med.  Ind.  Pop— Algiers/Fischei  ... 
Parish— Orteans 
Parts: 
C.T.  2-4 
C.T.  6.01 

Med.  Ind.  Pop. — Clailx>rne  Par 

Parish— Claibome 
Parts: 
Medically  Indigent  Pop. 

Med.  Ind.  Pop— Iberia  Par 

Parish— Iberia 
Parts: 
Med.  ind.  Pop. 

Med.  Ind.  Pop. — Rapides  Par 

Parisf>— Rapides 
Parts: 
Med.  Ind.  Pop. 
Medicaid    Pop. — Jefferson    Davis 

Par* 

Parish— Jefferson  Davis 
Parts: 
Medicaid  Pop. 
Medicaid  Pop. — Morehouse  Par.  ... 
Parish— Morehouse 
Parts: 
Medicaid  Pop. 

Pov.  Pop.— Central  Shreveport 

Parish— Caddo 
Parts: 
C.T.  201-204 
C.T.  206-213 
C.T.  218-220 
Pov.    Pop.— Eder>    Park/S.    Baton 

Rouge  

Parish— East  Baton  Rouge 
Parts: 
C.T.  8-10 
C.T.  12-16 
C.T.  21-22 
C.T.  24-25 

Pov.  Pop.— Irish  Channel 

Parish — Orteans 
Parts: 
C.T.  77-78 
C.T.  81.01-81.02 
C.T.  83 
C.T.  87-89 

Pov.  Pop. — Mlk  Drive  Area  

Parish— Caddo 
Parts: 
C.T.  246 

Pov.  Pop.— Ouachita  Par 

Pansh— Ouachita 
Parts: 
Pov.  Pop. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Louisiana 

Faoiny  Ustmg 


Facility  name 

Degree 
of  short- 
age 
group 

Ambul.  Cline— Long  Hosp  

1 

Parish— East  Baton  Rouge 
E.A.  Conway  Mem  Hosp 

4 

Pansh— Ouachita 
Huey  P  Lor>g  Hosp 

2 

Pansf>— Rapides 
Lalhe  Kemp  Hosp.  Outpatsent  Unit  . 

Pansh— Tangipahoa 
Louisiana  State  Univ  Med  Ctr  

Pansh— Carirtn 
New  Ortearu  Chanty  Hosp  

4 
1 

1 

1 

Parish— Orteans 
So.  Louisiana  Med.  Ctr  

2 

Pansh — Terrebonne 

PRIMARY  CARE:  Maine 

County  Latng 

County  name 

Degree 
of  short- 
age 
group 

Androscoggiri 
Service     Area:     JayAJvermore 
Falls 

3 

•Aroostook 

Service  Area:  AsMand 

Service  Area  Daaforth  

Service  Area:  Fort  Kent  

Service  Area:  Island  Falls  ..._ 

Service  Area:  St.  Franas 

Service  Area:  Van  Buren 

3 

Cumberland 

Service  Area:  Casco  Bay  Islands 
•Franklin 

Service     Area:     Jay/Livermore 
Falls 

2 

3 

Service  Area:  Rangetey 

Service  Area:  Rumford  

•Hancock 

Service  Area:  Bucksport 

•Kennebec 

Falls 

Service  Area:  Rtchmond 

2 

4 

3 

3 
2 

•Lincoln 
Service  Area:  Richmond 

2 

•Oxford 

Service  Area:  Bethel 

Service     Area:     Jay/Liyermore 
Falls 

1 

3 

Service  Area:  Rangetey 

Service  Area:  Rumford 

2 
4 

•Penobscot 

Service  Area:  Danforth  

Service  Area:  Dexter  

Service  Area:  Howland 

Service  Area:  Island  Falls 

1 
2 
2 
2 

•Piscataquis 
Service  Area:  Bingham 

2 

Service  Area:  MikJ  

•Sagadahoc 
Service  Area:  Richmond 

2 

2 

•Somerset 

Service  Area:  Bingham 

Service  Area:  Dextei  

Service  Area:  Jackman 

2 
2 

1 
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PRIMARY  CARE:  Main*— Continued 


County  name 


Wakjo 
Service  Area: 

•Wastitnglon 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 


Bucksport 

Danfortti  . 
Eastpoft .. 
Jonespoft 
Milbndge 
Topsfield 


Degree 
of  snort- 
age 
group 


1 
2 
2 
2 
1 


PRIMARY  CAFC:  Maine 

Service  Ana  Latrg 


Seivice  area  r^ame 


Ashland 

County — Aroostook 
Parts: 

•Ashland  Twn. 

•Garfield  PR. 

•Masardis  Twn. 

•Nashville  Pit 

•OntxmPlt 

•Portage  Lake  Iwn. 

Bethel 

County— Oxford  (Unorg.) 
Parts: 

Bethel  Twn. 

Gilead  Twn. 

Greenwood  Twa 

Newry  Twn. 

North  Oxford  (Unorg.) 

Upton  Twn. 

Woodstock  Twiv 
Bingham 


County — Piscataquis 
Parts; 
Kingstxiry  Twn. 
County — Somerset 
Parts: 
Bingham  Twn. 
Bri^^onPn. 
CaratunkTwn. 
Moscow  Twn. 
N.E.  Somerset  (Unorg.) 
Pleasant  Ridge  Twn. 
Soton  Twn. 
The  Forks  Twn. 
West  Forks  Twn. 

Buclsport „ 

County — Hancock 
Parts: 
BucksportTwa 
OflandTwn. 
Verona  Twrt 
County— Wakfo 
Parts: 
Frankfort  Twn. 
Prospect  Twtv 
Stockton  Springs  Twa 
Casco  Bay  Istarxls 


PRIMARY  CARE:  Maine— Continued 

SsTMCV  Arw  Ustwig 


Service  area  name 


County— Cumberland 
Parts: 
Clilf  is. 
Cushing  Is. 
Great  Cheteague  Is. 
Great  Diamond  Is. 
Little  Chebeague  Is. 
Litfle  Diamond  Is. 
Long  Is. 
Peak's  Is. 

Danforth 

County — ^Aroostook 
Parts: 
Bancroft  Twn. 
Orient  TvMi. 
Weston  Twn. 
County — Penobscot 
Parts: 
Drew  Pit 
Kingman  (Unorg.) 
Prentiss  Pft 
Whitney  (Unorg.) 
County- Washington 
Parts: 
Danforth 

Dexter  ..._ 

County — Penobscot 
Parts: 
CofinnaTwn. 
Dexter  Twn. 
GailandTwn. 
County— Somerset 
Parts: 
Cambridge  Twn. 
Ripley  Twn. 

Eastport  _ 

County— Washington 
Parts: 
Eastport  Twn. 
Pembroke  Twn. 
Perry  Twn. 
Pleasant  Point  T»*n. 
Fort  Kent . 
County — Aroostook 
Parts: 
Eagle  Lake  Twn. 
Fort  Kertt  Twn. 
Frenchville  Twn. 
Madawaska  Twn. 
New  Canada  Twn. 
St  Agatt»  Twn. 
Walagrass  Pft. 
Wirten/ille  Pit. 
Howtand  .- 
County — Penoboscot 
Parts: 
Burf  ngton  Twn. 
Edinburg  Twn. 
EnfieW  Twn. 
Grand  Fails  Ptt 
Howlarxl  Twn. 
Lagrange  Twn. 
Lowell  Twa 
Maxlield  Twn. 
Passadumkeag  Twn. 
Seboeis  Ptt 
Island  Falls 


Degree 
of  short- 
age 
group 


PRtMARY  CARE:  Maine — Continued 

SeonceArea  Lisbng 


Service  area  name 


County — Aroostook 
Parts: 
Benedicta  Twn. 
Crystal  Twn. 
Dyer  Brook  Twn. 
Hersey  Twn. 
Island  Falls  Twn. 
Moro  Pit. 

S.  Aroostook  (Unorg.) 
Sherman  Twn. 
County — Penobscot 
Parts: 
Mt.  Chase  Twn. 
N.  Penobscot  (Unorg.) 
Patten  Twn. 
Stacyville  Twn. 

Jackman  

County — Somerset 
Parts: 
Dennistown  Twn. 
Jackman  Twn. 
Moose  River  Twn. 

Jay/Livermore  Falls  

County— Arxlroscoggin 
Parts: 
Livermore  FaWs  Twn. 
Livermore  Twn. 
County — Franklin 
Parts: 
Jay  Twn. 
County — Kennet)ec 
Parts: 
Fayette  Twn. 
County— Oxford 
Parts: 
Canton  Twn. 
Hartford  Twa 
Sumrier  Twn. 

Jonesport  

County — Washington 
Parts: 
Addison  Twn. 
Beals  T¥im. 
Centennlle  Twn. 
Columbia  Falls  Twn. 
Jor»stxxo  T¥im. 
Jonesport  Twn. 

Milbndge 

County— Washington 
Parts: 
Beddtngton  Twa 
CherryfieW  Twn. 
Colurnbia  Twn. 
Debtois  Twn. 
Harrington  Twn. 
Miltxkjge  Twn. 
Steuben  Twn. 

Milo - 

County — Piscataquis 
Parts: 
Atkinson  Twn. 
Brownville  Twn. 
Lakeview  Twn. 
Medford  Twn. 
Mik>  Twn. 

N.E.  Piscataquis  (Unorg.) 
S.E.  Piscataquis  (Unorg.) 
Sebec  Twn. 
Rangeley  


Degree 
of  short- 
age 
group 


Federal  Register  /  Vol  59.  No.  14  /  Friday.  January  21,  1994  /  Notices 


3443 


PRIMARY  CARE:  Main«-Continued 


Service  area  name 


County — Franklin 
Parts: 
Coplin  Pit 
Dallas  Pit. 
Eustis  Twn. 
Madrid  Twn. 
N.  Franklin  (Unortj.) 
Rangeley  PIL 
Bangeley  Twn. 
Sandy  River  Pit 
County — Oxford 
Parts: 
Lincoln  PIL 
Magaltoway  Pit 
Oxiord  (Unorg.) 

Richnrwnd  

County — Kennebec 
Parts: 
UtchfiekJ  Twa 
County — Lincoln 
Parts: 
Dresden  Twa 
County — Sagadahoc 
Parts: 
Bowdoinham  Twn. 
RIchmorKl  Twn. 

Rumlord „ „_.......„. 

County — Franklin 
Parts: 
Carthage  Twa 
WeW  Twn. 
County— Oxiord 
Parts: 
Andover  Twa 
Byron  Twa 
Dixfiekl  Twn. 
Hanover  Twn. 
Mexico  Twn. 
Milton  (Unorg.) 
Peru  Twa 
Roxtxjry  Twn. 
Rumford  Twn. 

St  Francis  

County — Aroostook 
Parts: 
Allagash  Twa 
St  Francis  T¥m. 
St  John  PH. 

TopsfieW _ 

County— Washirjgton 
Parts: 
CodyviMePN. 
Grand  Lake  Stream  Pit 
Indian  Twp. 

N.  Washington  (Unorg.) 
Princeton  Twa 
TalntadgeTwa 
TopsfieUTvm. 
Vancetx>ro  Twn. 
Waite  Twa 

Van  Buren , 

County — Aroostook 
Parts: 
Grarxl  Isle  Twa 
Hamlin  Twa 
Van  Buren  Twa 


Degree 
o(  snort- 
age 
group 


PRIMARY  CARE:  Maryland 


County  name 


Aiegany 
Service  Area:  Hancock  (Md/Pa/ 

WVa)  

Anne  Arundel 

Service  Area:  Owensvifle  _ _... 

Baltimore  City  (Indep) 
Ser/k»  Area:  North  Central  B«rf- 

timore  _ „ „.„ 

Service  Area:  O'DonneH  Heights 
Service  Area;  Orleans  Square  .... 
Service  Area:  West  Baltimore  ._. 
Population  Group:  Prov.  Pop. — 

l^lorrtiwest  Bat6nfK)re 

Washington 
Service  Area:  Hancock  (Md'Pa/ 
WVa)  .^ 


Degree 
of  short- 
age 
group 


4 
2 


PRIMARY  CARE:  Maryland 

o0niiC0  AfM  USHnQ 


Service  area  name 


Hancock  (Md/Pa/WVa) 
County— Allegany 
Parts: 
Dist  1  (Orieans) 
County— Washington 
Parts: 
Dist  5  (Hancock) 
Dist  15  (Induui  Spring) 

North  Central  Baltimore _„ 

County— BaMmora  City  (Indap) 
Parts: 
C.T.  805 
C.T.  901-909 
C.T.  1204 

ODonnel  Heights  

County— Baltimore  City  (inde(4 
Parts: 
C.T.  2606.04 

Orleans  Square  ._ 

County— Baltimore  City  (Indep) 
Parts: 
C.T.  103 
C.T.  105 
C.T.  201-202 
C.T.  601-603 
C.T.  701-704 
C.T.  802 

C.T.  803.01-803.02 
C.T.  804 
C.T.  806-6C8 

OvtrensviUe  

County — Anne  Arundel 
Parts: 
C.T.  7012-7014 
C.T.  7070 
C.T.  7080 

West  Baitinwre 

County — Baltimore  City  (Indep) 
Parts: 
C.T.  1801-1803 
C.T.  1901-1903 
C.T.  2001-2005 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Maryland 


Population  group 


Pow.  Pop.— Northwest  Ballimoi*  _ 
County— Baltimore  City  (Indep) 
Parts: 
C.T.  1512-1513 
C.T.  2716-2717 
C.T.  2718.01-2718.02 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Massachusetts 

Coufty  Usttng 


County  name 

Degraa 
of  short- 
age 

group 

'Barnstable 

2 

Bristol 

Sennca   Area:    Fan   River/Inner 

City.. — 

1 

.  Sennca  Area:  S.E.  New  Bedford 

1 

Essex 

Servica  Area:  North  Lawrence  _ 

2 

Servtea  Area:  South  Lynn  .. 

2 

Popuialxxi  Group:  Non-Eng.  Sp. 

Pop.— Peat)ody/SaJem „. 

1 

'Franklin 

Servtea  Area:  Mohavxk  .. 

3 

Hampden 

Population  Group:  Hispanic  Pop. 

of  Holyoke  

MkkJtesei 

4 

Populalwn    Group:     Port/Htsp. 

Pop.— £.  Cambridge 

Popuiabon    Oxip:    Portugueae 

Pop.— SonnerviOe _. 

Popuiabon     Group:     Southeast 

Asian  Pop.— Lowell 

Norfolk 
Servica  Area:  HoughS  NeckfGer- 

manlov^  (QutfKy)  _. 

Facility:  Norlolk-Walpole  Corr.  I.  . 
Plyrrxxjth 
Populatxm      Group:      Medk:aid 

Pop.-+full  

Suffolk 

Servk:a  Area;  N.  Dorchester 

Service  Area:  Roxbury 

Servtce  Area:  S.  Doniiestef 

Service  Area:  South  Boston ... 

Population      Group:      Chinese 

Pop.— Brighton/AHston 

Popuiabon      Gro«jp:      Chinasa 

Pop.— South  End  Boston 

Population  Group:  Pov.  Pop.— 

Bnghton/Allsfon 

Worcester 
SenAca    Area:    So.    Blackstona 

Valley _ 

Population    Group:   200%   Pov. 

Pop.— Worcester .; 


1 

4 
1 


4 
3 


2 
2 

4 
4 

1 

2 

1 

3 
2 


«J  V  S  ■ 
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PRIMARY  CARE:  MasSKhusttts 

PRIMARY  CARE:  Massachusetta- 
Continued 

Stnie»  Ana  Uatng 

PRIMARY  CARE:  Maaaachuset 

Continued 

Pqpubtan  Gnii«  Li**n0 

ta— 

Degree 

of  altort- 

age 

group 

Service  area  name 

Service  area  name 

Degree 
of  short- 
age 
group 

Population  group 

Degree 

of  Mort- 
age 
group 

1 

4 
3 

2 
2 
2 
2 

4 

1 
3 

4 

Fall  Riverflnner  City 

County— Bristol 
Parts: 
C.T.  6408-641 1 
C.T.  6413-6414 
C.T.  6420 
Hough's  Neck/Germantown  (Quin- 
cy)  

County — Suffolk 
Parts: 
C.T.  605-613 
Soutti  Lvnn     

2 

County— Worcester 
Parts: 
C.T.  7301-7303 
C.T.  7304.01-7304.02 
C.T.  7305-7307 
C.T.  7308.01-7308.02 
C.T.  7309.01-7309.02 
C.T.  7310 
C.T.  7311.01 
C.T.  7312.01-7312.02 
C.T.  731^-7319 
C.T.  7320.01-7320.02 
C.T.  7321 

C.T.  7322.01-7322.03 
C.T.  7323-7328 
C.T.  7329.01-7329.02 
C.T.  7330 
C.T.  7331.01-7331.02 

County— Essex 
Parts: 
C.T.  2055-2072 

County— Norfolk 
Parts: 
C.T.  4178 
Mohawk  „ 

PRIMARY  CARE:  Maaaaehusatta 

PapiMion  Gm^  Usttng 

County— Franklin 
Parts: 
AshfieWTwn. 
BucMandTwn. 
Cttartofnont  Twn. 
ColrainTwa 

Population  group 

Degree 
of  short- 
age 
group 

Chinese  Pop.— Brighton/Allston 

County— Suffolk 
Parts: 
C.T.  1-6 
Chinese  Pop.— South  End  Boston  . 
County — Suffolk 
Parts: 
C.T.  701-712 
Hisnanic  Poo  of  Holvoke 

1 
2 

4 
1 

1 

1 

4 
1 

1 
2 

Conway  Twn. 
Hawley  Twn. 
Heath  Tvm. 
Rowe  Twrv 

PRIMARY  CARE:  Maaaaehusatta 

Fmantf  LJstng 

ShetxjmeTwa 

N.  Dorchester ~ 

County— SuWofc 
Parts 

Facility  name 

Degree 
of  short- 
age 
group 

C.T.  901-924 

County— Hampden 
Parts: 
City  of  Holyoke 

Medk:aid  Pop.— Hu« 

County— Plymouth 
Parts: 
C.T.  5001.01-5001.02 
Noo-Eng.     Sp.     Pop.— Peabody/ 

Salem 

County — Essex 
Parts: 
C.T.  2043 
C.T.  2045-2047 
C.T.  2104 
C.T.  2107-2109 
PortTHisp.  Pop— E.  Cambridge  .... 
County— Middlesex 
Parts: 
C.T.  3521-3528 
C.T.  ?531 

Portuguese  Pop.— SomerviMe 

County-Midtflesex 
Parts: 
SomerviNe 
Pov.  Pop.— BrightorVAIIston 

Nortolk-Walpole  Corr.  1 

County-ftorfolk 

3 

County— Essex 
Parts: 
C.T.  2501-2516 
Provincetown  

PRIMARY  CARE:  MIchlga 

CountyUstmg 

n 

County— Bamstat)le 
Parts: 
Provincetown 

Roxbury  - 

Couriy— Suffolk 

County  nanw 

Degree 
of  short- 
age 
group 

Parts: 
C.T.  801-809 
C.T.811-«21 
S.  Dorchester  

•Alcona 

•Alger 

•Allegan 
5tAn/i<^  Area:  Afleoan         

3 
2 

4 

County — Suflofc 
Parts: 
C.T.  1001-1005 
C.T.  1006.01-1006.02 
C.T.  1007-1009 
C.T.  1010.01-1010.02 

ServKe  Area:  South  Haven/Ban- 

9or 

•Alpena - 

•Antrim 

Service  Area:  East  Jordan 

Service  Area:  Mancek>na  

3 
4 

4 
2 

C.T.  1011.01-1011.02 

S.E.  New  Bedford 

County— Bristol 
Parts: 
C.T.  6507-6509 

Arenac 

Service  Area;  Sterling/Standish  .. 
Bay 

Sefvk«  Area:  Sterling/Standish  .. 
Berrien 

Population      Group:      MedlcaW 
Poo  ^jjUAs/Bucfianan 

3 
3 

C.T.  651 1-6514 
CT  6617-6519 

Cminty— Suffolk 
Parts: 
C.T.I 

C.T.  2.01-2.02 
C.T.  3-6 
C.T.  6.01-6.02 
C.T.  7.01-7.02 
C.T.  8 

Southeast  Asian  Pop.— Lowell 

County-MkkSesex 
Parts: 
S.E.  Asian  Pop.— Lowell 
200%  Pov.  Pop.— Worcester  

3 

C.T.  6526-6527 

,So  Rlarkistom  VaBftv  

Calhoun 
Population      Group:      Medk:akl 
Poo  — ^alfxxjn  Co.  

County— Worcester 
Parts: 
Biackstone  Twn. 
Douglas  Twn. 
MendonTwa 

1 

•Cass 
Sarvica  Area:  Dowaaiac  

3 

Sennce  Area:  Three  Rivers 

Populatk>n      Group:      Medk»id 
Poo  — Nile^Buchanan 

4 
3 

•Charlevoix 

Sen/ice  Area:  Beaver  Island 

Service  Area:  East  Jordan 

•dare 

£>unnnTwa 
UxbridgnTwa 
South  Boston 

1 

4 
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PRIMARY  CARE:  Michigan— Continued 

County  Ushng 


County  nanne 


Service  Area;  Hanrtson  ._ 

Service  Area:  Marion 

Crawford 
Service         Area:         Grayting/ 

Roeconvnon 

•Delta 

Service  Area:  GvMinn 

'Dickinson 

Service  Area:  Gwsnn 

Service  Area:  Iron  RiverA>ystai 

Falls 

Genesee 
Service   Area:   North   Flinl/Bee- 

cher  

Service  ArecU  Otter  Lake 

•Gtad»wn 

Service  Area:  Steriing/Standish  .. 
'Gogebic 

Service  Area:  Ewen „ _. 

•HiHsdale 

•Huron 

Service  Area;  Pigeon 

Service  Area  Port  Austin 

'tosco 
Service  Area;  HaJe/Whittemore/ 

Prescott 

Iron 
Service  Area:  Iron  River/Crystal 

Palis 

'Isabella 
Population      Group:      Medkaid 

Pop.— Isabella  Co.  

Jackson 
Facility:  State  Prs.— Soutt)  MKhi- 

gan  „ „.. 

•Kalkaska 
Service         Area:         Grayling/ 

Roscommon  . 

Service  Area;  Mancelona  

Kent 
Service  Area:  Sparta/Kent  City/ 

Cedar  Springs  

Populatkin  Group:  Pov.  Pop.— 

Grand  Rapids _. 

•Keweenaw 

•Lake  .._ 

Lapeer 

Service  Area;  Brown  City  

Service  Area;  MartettfeXtngston  . 

Se%!ce  Area  Otter  Lake _. 

•Leelanau 
Service  Area:  Northport/Suttons 

Bay  - 

•Luce 
Population      Group:      Medicaid 

Pop. — Luce  Co.  — 

•Mackinac 

'Marquette 

ServKe  Area  Gwirm 

Service    Area:    Western    Mar- 
quette   _ 

Facility:  Marquette  Branch  Prs.  .. 

•Mecosta 

'Menominee 
Servk:e    Area:    E.    Marinette/S. 

Menominee  (Mi/Wi) 

Service  Area  Northern  Menomi- 
nee   


Degree 
of  short- 
age 
group 


3 
2 
2 

4 


2 

4 

2 

1 


3 

2 


4 
1 
1 

4 
3 
3 


3 
2 


1 
2 

4 


4 
2 


PRIMARY  CARE:  Michigan — Continued 

CounyLislIng 


County  name 


•Missaukee 

Service         Area:         Grayting/ 
Roscommon  

Service  Area  Houghton  Lake  .... 

Service  Area  Manon _ 

Monroe 

Service  Area  Carlton  „ 

Population     Group:      MedKaid 

Pop. — South  Monroe 

•MorTtmorerx:y  

Muskegon 

Service  Area:  Sparta/Kent  City/ 

Ceoar  Springs  — 

•Newaygo  

"Oceana 

'Ogemaw 

Service  Area   Hale/Whittemora/ 
Prescott 

Service  Area  Rose  Cily/Luplon  . 
'Ontonagon 

Sendee  Area  Ewen 

•Osceola 

Service  Area  Marion' _. 

Ottawa 

ServKe  Area  Sparta/Kent  Qty/ 
Cedar  Springs  ^_. 

Population  Group:  MSFW-<>- 

tawaCa 

•Presque  Isle _ 

•Roscommon 

Service          Area:          GrayKng/ 
Roscommon  

Service  Area  Houghton  Lake  .-. 
Saginaw 

Service  Area  East  Side  Saginaw 
•Sanilac 

Service  Area  Brown  City 

Service  Area  Martette/Kingston  . 
'Shiawassee 

ServKO  Area  Perry/Morrice  

•St  Joseph 

Service  Area  Three  Rivers  

•Tuscola 

Service  Area  Martette/Kingston  . 

Service  Area  Otter  Lake 

Service  Area  Pigeon 

•Van  Buren 

Service  Area  Dowagiac  

Service  Area  South  HaverVBarv 

gor  

Wayne 

Service     Area:     Airport/Conner 
(N.E.  Detroit)  

Servk:e  Area  Chene  (S.  Central 
Detroit) 

Service  Area  EastsMe  Detroit  ... 

Service  Area  Highland  Park  

Service  Area'  Mackenzie/Brooks 

Service  Area:  NoiarVState  Fair/ 
DavisorVPershirtg  „. 

Service  Area  Outer  Drive/Van 
Dyke  _ 

Service  Area  Tireman/Cfiadsey  . 


Degree 
of  short- 
age 
group 


3 
3 
1 


2 
2 


2 

4 
4 


2 
3 


2 

4 


3 
3 


4 
3 


3 
3 
2 


1 
2 

4 
1 


3 
1 


PRIMARY  CARE:  MIcMg&n 
Sanica  Atm  Ustog 


Service  area  r^ame 


Airport/Cormer  (N.E.  Detroit) 
Courty— Wayne 
Parts: 
C.T.  5037-5048 
C.T.  5101 
C.T.  5107-5109 

Allegan 

County— Allegan 
Parts: 
Allegan  City 
Ahegan  Twp. 
Cheshire  Twp. 
Clyde  Twp. 
Don  Twp. 
Hopkins  Twp. 
Lee  T\*^. 
Leighton  Twp. 
Martin  Twp. 
Monterey  Twp. 
Salem  Twp. 
TrowtyxJge  Twp. 
Valtey  Twp. 
Watson  Twp. 
Waytand  city 
Wayland  Twp. 

Beaver  Island  .._ _ 

County — Chartevoix 
Parts; 
Peaine  Twp. 
SL  Jan«s  Twp. 

Brown  City  

County— Lapeer 
Parts: 
BumskJe  Twp. 
County— Sanilac 
Parts: 
Brown  City 
Elk  Twp. 
Flynn  Twpi 
Maple  Valtey  T*^. 
Speaker  Twp. 

Cartton 

County — Monroe 
Parts: 
AshTivp. 
Exeter  Twp. 
London  Twp. 
Chene  (S.  Central  Detroit)  .. 
County — Wayne 
Parts; 
C.T.  5110-5111 
C.T.  5161 
C.T.  5177-5179 
C.T.  5182-6188 
Dowagiac — 


Degree 
of  short- 
age 

group 


1 
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PfllMARV  CARE:  MJchJgan— Continued 
S*nc9  Ana  Uslmg 


Service  area  name 


County— Cass 
Parts; 
Dowagiac  City 
Lagrange  Twp. 
Marceitus  Twp. 
PennTwp. 
Pokhagen  Twp. 
Siivef  Creek  Twp 
Volinta  Twp. 
Wayne  Twp. 
County— Van  Buren 
Parts: 
Decatur  Twp. 
Hamilton  Twp. 
Keeler  Twp. 
Porter  Twp. 
E.  Marinette/S.  Menominee  (Mi/Wi) 
County— Menominee 
Parts: 
Ingailston  Twp. 
Meilen  Twp. 
Menom»nee  City 
Menorranee  Twp. 

East  Jordan - 

County — Afttrim 
Parts: 
•Banks  Twp. 
•Echo  Twp. 
•Jordan  Twp.  (n.  ^A) 
County— Chartevoix 
Parts: 
•East  Jordan  City 
•Soutti  Arm  Twp. 
•Wilson  Twp.  (s.  'A) 

East  Side  Saginaw „ 

County— Saginaw 
Parts: 
C.T.  1-11 
C.T.  110 

Eastside  Detroit  — 

County— Wayrw 
Parts: 
C.T.  5121-5156 

Ewen — 

County— Qogebk: 
Parts: 
Marenisco  Twp. 
Walersmeet  Twp. 
County — Ontonagon 
Parts: 
BerglandTwp. 
HaightTwp. 
MeriorTwp. 
Matchwood  Twp. 
McMillan  Twp. 
Rockland  Twp. 
StannardTwp. 
Graylin^oscommon 


Degree 
ol  wort- 
age 
group 


PRIMARY  CARE:  MIchlgaf*— Continued 

Sef*K»  Artm  Lating 


Service  area  name 


County— Kalkaska 
Parts: 
Bear  Lake  Twp. 
GarfieklTwp. 
County— Missaukee 
Parts: 
Norwich  Twp. 
County— Crawford 
County— Roscommon 
Parts; 
Ausabie  Twp. 
Gerrish  Twp. 
Higgins  Twp. 
Lyon  Twp. 

Gwinn  

County — Delta 
Parts: 
Mapie  Ridge  Twp. 
County — Dickinson 
Parts: 
West  Branch  Twp. 
County — Marquette 
Parts: 
EwingTwp. 
Forsyth  Twp. 
Turin  Twp. 
WeUs  Twp. 
Hale/Whitteatore/Prescott 
County — (osco 
Parts: 
Burleigh  Twp. 
Grant  Twp. 
PlainfieW  Twp. 
Reno  Twp. 
Sherman  Twp. 
Whittemore  City 
County— Ogemaw 
Parts: 
Logan  Twp. 
RwhIandTwp. 

Hanrison ™ 

County— Clare 
Parts: 
Arthur  Twp. 
FranWin  Twp. 
Freeman  Twp. 
Frost  Twp. 
Greenwood  Twp. 
Hamitton  Twp. 
HarhsonCity 
Hatton  Twp. 
Hayes  Twp. 
Lincoln  Twp. 
Summerliekl  Twp. 

Highland  Park _ 

County— Wayne 
Parts: 
C.T.  5530-5537 
Houghton  Lake 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  MIcNgan— Continued 

Semca  Arm  Usong 


Service  area  nanrte 


County— Missaukee 
Parts: 
ButtertteW  Twp. 
Enterpose  Twp. 
Holland  Twp. 
County— Roscommon 
Parts: 
Denton  Twp. 
Lake  Twp. 
Markey  Twp. 
Rosconwnon  Twp. 

Iron  River/Crystal  Falls 

County — Dckmson 
Parts: 
Feteh  Twp. 
Sagola  Twp. 
County — Iron 

Mackenzie/Brooks  - 

County— Wayne 
Parts: 
C.T.  5341-5344 
C.T.  5347-5355 
C.T.  5364-5367 
C.T.  5370-5374 
C.T.  5451-5454 

Mancefona 

County — Arrtrim 
Parts: 
Ctiestonia  Twp. 
Custer  Twp. 
Helena  Twp. 
Keamey  Twp. 
Mancetona  Twp. 
Star  Twp. 
County — Kalkaska 
Parts: 
Blue  Lake  Twp. 
Cokj  Spnr>gs  Twp. 
Rapid  River  Twp. 

Marion ~ 

County— Clare 
Parts: 
Reddir^g  Twp. 
Winterfiekl  Twp. 
County — Missaukee 
Parts: 
Clam  Unk>n  Twp. 
RiverskJe  Twp. 
County— Osceola 
Parts: 
Hartwick  Twp. 
Highland  Twp. 
MahonTwp. 
Mkldte  BrarKh  Twp. 

Mariette/Kingston 

County — Lapeer 
Parts: 
Burlington  Twp. 
County — Sanilac 
Parts: 
La  Motte  Twp. 
Marlette  Twp. 
County— Tuscola 
Parts: 
Dayton  Twp. 
Freemont  Twp. 
Klr^ston  Twp. 
Koylton  Twp. 
NolarVState  Fair/Davison/Pershing 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  Michigan— Ck)n1inued 

Sennce  Area  Listing 


Service  area  name 


County — Wayne 
Parts: 
C.T.  5064-5080 
C.T.  5102-5106 

North  Flint/Beecher  

County — Genesee 
Parts: 
C.T.  1-7 
C.T.  19-26 
C.T.  103.02 
C.T.  103.04 
CT.  122.02 

Northern  Merxjrrvnee 

Cou  nty — Menominee 
Parts: 
Ce<Jarville  Twp. 
Daggett  Twp. 
Farthorn  Twp. 
Gourley  Twp. 
Harris  Twp. 
Holmes  Twp. 
Lake  Twp. 
Meyer  Twp. 
Nadeau  Twp. 
Spaldir>g  Twp. 
Stephenson  Ctty 
Stephenson  Twp. 
Northport/Suttons  Bay  ... 
County — Leelanau 
Parts: 
Centervifle  Twp. 
Cleveland  Twp. 
Kasson  Twp. 
Leelanau  Twp. 
Leiand  Twp. 
Solon  Twp. 
Suttons  Bay  Twp.' 

Otter  Lake , 

County — Genesee 
Parts: 
Forest  Twp. 
County — Lapeer 
Parts: 
Deertield  Twp. 
Marathon  Twp. 
Rtch  Twp. 
County — Tuscola 
Parts: 
Artiela  Twp. 
Watertown  Twp. 
Willington  Twp. 
Outer  DriveA/an  Dyke  .... 
County — Wayne 
Parts: 
C.T.  5035-5036 
C.T.  5049-5051 
C.T.  5061-5063 

Perry/Morhce  

County — Shiawassee 
Parts: 
Arttnm  Twp. 
Bums  Twp. 
PenvCtty 
Perry  Twp. 
Pigeon  


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  MIchlgarv— Continued 

Sennet  Area  Listing 


Service  area  name 


County — Huron 
Parts: 
Brookfield  Twp. 
Caseville  Twp. 
Fairt«ven  Twp. 
McKinley  Twp. 
Sebewaing  Twp. 
Winsof  Twp. 
County— Tuscola 
Parts: 
Columbia  Twp. 

Port  Austin 

County — Huron 
Parts: 
Dwight  Twp. 
Gore  Twp. 
Hume  Twp. 
Huron  Twp. 
Lake  Twp. 

Pointe  Aux  Barques  Twp. 
Port  Austin  Twp. 
Port  Austin  ViL 

Rose  City/Lupton 

County — Ogemaw 
Parts: 
Cumming  Twp. 
Goodar  Twp. 
Hill  Twp. 
Rose  City 
Rose  Twp. 

South  Haven/Bangof 

County — Allegan 
Parts: 
Casco  Twp. 
Ganges  Twp. 
County — Van  Buren 
Parts: 
Arlir>gton  Twp. 
Bangof  City 
Bangof  Twp. 
Columbta  Twp. 
Covert  Twp. 
Geneva  Twp. 
Lawrence  Twp. 
South  Haven  City 
South  Haven  Twp. 
Sparta/Kent  City/Cedar  Springs  . 
County — Kent 
Parts: 
Cedar  Spnngs  Crty 
Nelson  Twp. 
SotonTwp. 
Sparta  Twp. 
Tyrone  Twp. 
County — Muskegon 
Parts: 
Casnovia  Twp. 
County — Ottawa 
Parts: 
Chester  Twp. 
Sterling/Standish  


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Michigan— Continued 

Service  Area  Latmg 


Servce  area  name 


County — Bay 
Parts: 
Gibson  Twp. 
Mount  Forest  Twp. 
Pinconning  City 
PirKonning  Twp. 
County — Arenac 
County — Gladwin 
Parts: 
Bentley  Twp. 
Bourret  Twp. 
Grim  Twp. 

Three  Rivers 

County — Cass 
Parts: 
Newtjerg  Twp. 
Porter  Twp. 
County — St  Joseph 
Parts: 
Colon  Twp. 
Constantine  Twp. 
Fabius  Twp. 
Florence  Twp. 
Flowerfield  Twp. 
Leonidas  Twp. 
Lockport  Twp. 
Mendon  Twp. 
Nottawa  Twp. 
Parfc  Twp. 
ThrMl  Rivers  City 

Tiremarv'Cnadsey  

Coypt^Wayne 
arts: 
C.T.  5221-5222 
C.T.  5251-5266 
C.T.  5335-5337 
C.T.  5345-5346 

Western  Marquette 

County — Marquette 
Parts: 
Champion  Twp. 
Humboldt  Twp. 
Michigamme  Twp. 
Republic  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  MIchlgart 

fopulaton  Group  Using 


Population  group 

Degree 
of  short- 
age 
group 

Medicaid,  Pop— Calhoun  Co 

County— Calhoun 
Parts: 
Medicaid  Pop. 

Medicaid  Pop.— Isabella  Co 

County— Isabella 
Parts: 
Medicaid  Eligible 
Medicaid  Pop— Luce  Co 

1 

4 
3 

County — Luce 
Parts: 
Medicaid  Eligible 
Medicaid  Pop  — Niles/Buchanan  .... 

3 
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PRIMARY  CARE:  MtoMgan-^Conbnued 


Population  group 


County — Bemen 
Parts 

Bertrand  T\wp. 

Buchanan  Twp. 

Buchanan  City 

NHesCity 

Niles  Twp. 
County— Cass 
Parts 

HoKvard  Twp. 

Mllon  Twp. 
ledlcaid  Pop.— South  Monroe 
County — Monroe 
Parts 

Bedford  Twp. 

Erie  Twp. 

Ida  Twp. 

La  Salle  Tvtrp. 

Luna  Pier  city 

Summerfield  Twp. 

Whrteford  Twp. 

ISFW— Ottawa  Co. 

County — Ottawa 
Parts 

MSFW 

ov.  Pop.— Grand  Rapids 

County — Kent 
Parts 

Grand  Rap4ds  City 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  MJcMgan 

Fablity  Listing 


Facility  rame 


Marquette  Brarx^  Prs 

County  ^-Marquette 
)tate  Prs. — South  Michigan 

County — Jackson 


PRIMARY  CARE:  Minnesota 

County  Latng 


County  nanne 


Aitkin 

ServKe  Area:  Fk>odwood  

Service  Area:  MiNe  Lacs 

Service  Area:  Sarxtetooe/Hirck- 

•ey 

Beltrami 
Senrtce        Area:        Northome/ 

Blackduck 

Big  Stone 

Service  Area  Graceville 

Blue  Earth 

Sen/ice  Area:  Wells  „ ~ 

Brown 
Service      Area:      SL      James/ 

Butteifiekl  . „ 

Cass ->„__> 

Dlay 


Degree 
of  short- 
age 
group 


1 
3 


3 
1 
2 


3 
3 


PRIMARY  CARE:  Mtaoesola— Continued 


County 


Degree 
of  snort- 
age 
group 


Service  Area:  Ada/HaistadH'win 
Valley 

Service  Area:  Bamesville  

Senrice  Area:  Hawtey  

•Cook  ...- 

Service  Area:  Silver  Bay 

•Cottonwood 

Seortce  Area:  WindonVMountain 

Lake „ _ 

'Crow  Wing 

Service  Area:  MiDe  Lacs 

•Faribault 

Service  Area:  Wells  

Grant 

ServKe  Area:  Eltww  Lake/Dalton 
Hennepin 

Service  Area:  Near  North — (Min- 
neapolis)   ~ 

Populafton  Group:   Am.  tnd.  In 

Minneapolis 

•Itasca 

Service        Area:         Hoflhomel 

Blac»«Juck 

•Jackson 

Service  Area:  Jackson/LakeMd 

Service  Area:  Windom/Mountam 

Lake 

'Kanabec 

Service  Area:  Mille  Lacs 

Service  Area:  Sarxlstone/Hinck- 

JAy 

•Kandiyohi 

Service  Area:  Belgrade/Brooten  . 

Service  Area:  Paynesvile 

•Kittson 

Service  Area:  Halkick  

•Koochiching 

Service        Area:         Northome/ 

BtacWuck 

•Lac  Qui  Parle 

Service  Area:  Canby  (Mn/Sd)  ._.. 

Service  Area:  DawsorVMa(Sson  . 
•Lake 

Service  Area-  Ety/Bat)bitt 

Service  Area  Silver  Bay 

•Lake  Of  The  Woods 

Service  Area  Roseau/Wanoad  ~ 
•Lincoln 

ServKe  Area:  Canby  (Mn/S<9 

Service  Area:  Tyler/Lake  Benton 
•Lyon 

Service  Area  Tracy 

Service  Area  Tyler/Lake  Benton 

•Mahnomen  

•Marshall 

Service  Area:  Greenbush^iddle 
River _.... 

Service  Area:  Haltock  _ 

Sen/ice  Area:  Warren  

•f^rtin 

Service      Area:      SL      James/ 

ButterfieM  _ _ 

•Meeker 

Service  Area  Paynesville 

•Mllle  Lacs 

Service  Area:  Mille  Lacs 

•Morrison 

Service  Area  Mille  Lacs 


4 
2 
3 
4 
3 


3 

4 


4 
3 

4 
3 


4 
3 

2 
3 

1 


4 
3 

4 


PRIMARY  CARE:  MInwesota    Continued 


County  name 


Degree 

of  srx)rt- 

age 

group 


•Murray  _ 

Nornum 

4 

Servk»  Area:  Ada/HatstadTTwin 
Valley 

4 

•Otter  Tai 

Servk»  Area  Elbow  Lake/Dalton 

4 

Service  Area  Pelican  Valley  — 

2 

•Pine 

Servk»  Area:  Sandstone/Hinck- 

tey 

2 

•Pipestone 

Service  Area:  Tyler/Lake  Benton 

3 

•Polk 

Service  Area:  /Vda/Halstad/Twin 

Valley 

4 

Service  Area:  Fosston  

4 

Service  Area:  Wauren  

4 

•Pope 

Service  Area  Belgrade/Brooten  . 

3 

Ramsey 

Servk;e  Area  Summit-DaUe  

1 

Population  Group:  Span.  Spkg. 

Pop.— SL  Paul  City  

1 

•Red  Lake _ —. 

3 

•Redwood 

Sennce  Area:  Tracy  _ 

2 

•Roseau 

Sendee  Area:  Greenbush/MkJdle 

River           

4 

Servk»  Area  RoseaWWanoad  .. 

4 

St.  Louis 

Service  Area  Cook/Orr  ' 

4 

Service  Area  Ety/BabbM 

4 

ServKe  Area:  Fkxxjwood  

1 

Steams 

Service  Area  Belgrade/Brooten  . 

3 

Service  Area  Paynesville „.. 

4 

Sen/Ke  Area  Sauk  Centre/Mel- 

rose     -.. 

4 

•Stevens 

Servrce  Area:  Graceville 

1 

•Todd 

Servee  Area:  Sauk  Centre/Mel- 

rose   ..... 

4 

•Traverse 

Sen/ice  Area:  Graceville  

1 

•Wabasha 

Service  Area  Plainview 

4 

•Waseca 

ServKe  Area  Wells  

2 

•Watonwan 

Sen/ice      Area      SL      James/ 

ButterfieW  

3 

•Wilkin 

Sennce  Area:  Bamesville  ,._ 

2 

•Winona 

Service  Area  Plainview  „ 

4 

•Yellow  Medicine 

Service  Area  Canby  (Mn/Sd)  ..... 

4 
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PRIMARY  CARE:  Minnesota 

Serine*  Araa  Ust)ng 


Service  area  name 


Ada/HalsfacVTwin  Valley  ... 
County — Clay 
Parts: 
Felton  Crty 
Felton  Twp. 
Hagen  Twp 
UtenCrty 
Ulen  Twp. 
Courrty — Norman 
County— Polk 
Parts: 
Hubbard  Twp. 
Nielsville  City 
Scarxjia  Twp. 

BarT>€Svi!le  

County — Clay 
Parts: 
Alliarx;e  Twp. 
Bamesville  Crty 
Bamesville  Twp. 
Comsfock  City 
Elkton  Twp. 
Holy  Cross  Twp. 
Humboldl  Twp. 
Parke  Twp. 
Skree  Twp. 
Tarisem  T¥^. 
County— Wilkin 
Parts: 
Atherton  Twp. 
Deertx>m  T»^. 
Mansion  T*^. 
Mrtchell  Twp. 
Prairte  View  Twp. 
Rothsay  City 
Tanberg  Twp. 
Wotverton  Tv^. 

Belgrade/Brooten 

County— Kandiyohi 
Parts: 
Burbank  Twp. 
Colfax  Twp. 
County — Pope 
Parts: 
Bangor  Twp. 
Chtppewa  Tvirp. 
Gitahrist  Twp. 
Lake  Johanna  Twp. 
Sedan  City 
County — Stearns 
Parts: 
Belgrade  City 
Brooten  City 
Crow  Lake  Twp. 
Crow  River  Twp. 
North  Fork  Twp. 

Canby  (Mn/Sd)  

County — Lac  Qui  Parle 
Parts: 
FreelarKJ  Twp. 
Manfred  Twp. 
County — Lincoln 
Parts: 
Atta  Vista  Twp. 
Hansonville  Twp. 
Marble  Twp. 
County— YeBow  Medk:ine 
Parts: 
Burton  Twp 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Minnesota— Continued 

ServK*  Area  Lating 


Service  area  name 


Canby  City 
Fk>rida  Twp. 
FortJer  Twp. 
Hammer  Twp. 
Nonman  Twp. 
Omro  Twp. 
Oshkosh  Twp. 
Porter  City 
St.  Leo  City 
Wergeiand  Twp. 

Cook/OfT 

County — St.  Louis 
Parts: 
Alango  Twp. 
Angora  Twp. 
Beatty  Twp. 
Cook  City 
FieW  Twp. 
Gheen— Unorg. 
Lake  Vemtillian— Unorg. 
Leidir>g  Twp. 
Linden  Grove  Twp. 
MofComTwp. 
N.E.  St  Louis— Unorg. 
N.W.  St.  Louis— Unorg. 
Nett  Lake — Unorg. 
OrrCity 
■    Owens  Twp. 
Portage  Twp. 
Sturgeon  Twp. 
Wilk)w  Valley  Twp. 

DawsorVMadison 

County — Lac  Qui  Parle 
Parts: 
Arena  Twp. 
Augusta  Twp. 
Baxter  Twp. 
Bellingham  City 
Boyd  City 
Cerro  Gordo  Twp. 
Dawson  City 
GarlieU  Twp. 
Hamlin  Twp. 
HanthoTwp. 
Lac  Qui  Parte  Twp. 
Lake  Shore  Twp. 
Louisburg  City 
Macfison  City 
Madison  Twp. 
Marietta  City 
Maxwell  Twp. 
Mehurin  Twp. 
Nassau  City 
Penry  Twp. 
ProvkJence  Twp. 
Riverside  Twp. 
Ten  Mile  Lake  Twp. 
Walter  Twp. 
Elbow  Lake/Dalton. 
County — Grant 
County— Otter  Tail 
Parts: 
DaltonCity 
Tumuli  Twp. 

Ely/Babbitt  

County — Lake 
Parts: 
Fall  Lake  Twp. 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Minnesota— Continued 

Senice  Arm  Listing 


Service  area  name 


W.  Uke  Unorg. 
County— St  Louis 
Parts: 

Babbitt  City 

BassettTwp. 

Birch  Lake  Unorg. 

Breitung  Twp. 

Ely  Crty 

Embarrass  Twp. 

Kugler  Twp. 

Morse  Twp. 

N.E.  St  Louts  Unorg. 

Pice  Twp. 

Sandy  Twp. 

Tower  Crty 

Vermilion  Lake  Twp. 

Waasa  Twp. 

Wmton  City 

Floodwood 

County — Artkin 
Parts: 

Ball  Bluff  Twp. 

Balsam  Twp. 

Cornish  Twp. 

Jumei  Twp. 

Unorg— N.E.  Artkin 
County — St.  Louis 
Parts: 

Arrowhead  Twp. 

Cedar  Valley  Twp. 

Cotton  Twp. 

Ftne  Lakes  Twp. 

FkX)dwoodCrty 

FkxxJwood  Twp. 

HakJen  Twp. 

Kelsey  Twp. 

iMeadowlands  City 
Meadowlarxte  Twp. 
Ness  Twp. 
Northland  Twp. 
Payrw  Twp. 
Prairie  Lake  Twp. 
Tiovola  Twp. 
%  Unorg— <Pot  Shot  Lake) 
«  Van  Buren  Twp. 

Fosston _. 

County— Polk 
Parts: 
Badger  Twp. 
BraraJsvokf  Twp. 
Cttester  Twp. 
9  Columbia  Twp. 
9  Eden  Twp. 
' 8  Erskine  City 
M  Fosston  Ci^ 
^Garden  Twp. 
Gully  Crty 
-  Gully  Twp. 

IHill  River  Twp. 
Johnson  Twp. 
King  Twp. 
Knute  Twp. 
Lengby  City 
Lessor  Twp. 
Mcintosh  Crty 
Queen  Twp. 
Rosebud  Twp. 
Sletten  Twp. 


Degree 
ol  short- 
age 
group 


I 
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PRJMARY  CARE:  llinMSOt»-Continued 

PRIMARY  CARE:  MiaiiMOte-Continued 

PRIMARY  CAAE:  Minnasota— Continued 

StnKt  Anm  Latng 

Ssmca  Arm  Ustng 

Stmc*  A/m  Latmg 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

group 

Trail  City 

HallockCity 

County— Crow  Wing 

WmgerCity 

Hampden  Twp. 

Parts: 

Winger  Twp. 

Hazelton  Twp. 

Garrison  City 

WoodsideTwp. 

Hi  Twp. 

Garrison  Twp. 

Graceville -.    -. 

1 

HumbokJtCity 

Roosevelt  Twp. 

County— Big  Stone 

Kennedy  City 

County — Katnabec                        i 

Parts: 

Lake  Bronson  City 

Parte: 

AlnxKXlTwp. 

Lancaster  City 

Fard  Twp. 

Barry  City 

McKiniey  Twp. 

Hay  Brook  Twp. 

Beardsley  City 

North  Red  River  Twp. 

Hillman  Twp. 

Browns  Valley  Twp. 

Percy  Twp. 

County— Mille  Lacs 

CintonCity 

Poppleton  Twp. 

Parts: 

Graceville  City 

Richardville  Twp. 

Bradbury  Twp. 

Graceville  Twp. 

Skane  Twp. 

Daily  Twp. 

Johnson  City 

South  Red  River  Twp. 

East  Side  Twp. 

Malta  Twp. 
Moonshine  Twp. 
Prior  Twp. 
Toqua  Twp. 

St  Joseph  Twp. 

St  Vincent  Twp. 

St  Vincent  City 

Svea  Twp. 

Tegner  T¥»p. 

Teien  Twp. 

Thompson  Twp. 

Unorg.  Terr. 
County— Marshall 
Parte: 

Donnelly  Twp. 

Eagle  Point  Twp. 

Hawley _.. 

County — Clay 
Parts: 

Isle  City 

Isle  Harbor  Twp. 
Kathio  Twp. 
Lewis  Twp. 

County— Stevens 
Pam: 
Baker  Twp. 
ChokioCity 

Mudgett  Twp. 
Onamia  City 
Onamia  Twp. 
South  Haibor  Twp. 

Everglade  Twp. 
Stevens  Twp. 

WahkonCity 
County— Morrison 

County— Traverse 
Parte: 
Arthur  Twp. 

3 

Parte: 
Hillman  City 
Leigh  Twp. 

Folsom  Twp. 

Mount  Moms  Twp. 

LeonardsviHe  Twp. 

Richardson  Twp. 

Tara  Twp. 

Near  North — (Minneapotis) 

4 

Cromwell  Jyttp. 
EgtanTwp. 

County — Herviepin 
Parts: 

Greenbush/MidcJe  River 

4 

County— Marshall 
Parte: 

HB¥»tey  City 
Hawley  Twp. 

C.T.  16 
C-T.  20-23 

Cedar  Twp. 

Highland  Grove  Twp. 

C.T.  27-29 

Onmo  Twp. 

Riverton  Twp. 

CT.  32-35 

East  Parte  Twp. 

Spnng  Prairie  Twp.                  ] 

C-T.  41-42 

HundyTwp. 
Linsell  Twp. 

JacksorVLakefteW _ 

4 

Norttwme/Blackduck  

3 

County— Jackson 

Coumy — Beltrami 

Mkldto  River  City 

Parte: 

Parts: 

Moose  River  Twp. 

Alpha  City 

Battle  Twp. 

New  Maine  T¥*p. 

Belmont  Twp. 

Blackduck  City 

Rdlis  Twp. 

Des  Moines  Twp. 

Cormant  Tv^p. 

Spruce  Valley  Twp. 

Enterpnse  Twp. 

Diirand  Twp. 

Thief  Lake  Twp. 

Heron  Lake  Twp. 

Funkley  City 

VekJlTwp. 

Hunter  Twp. 

Hagali  Twp. 

Whiteford  Twp. 

Jackson  City 

HinesTwp. 

CounV — Roseau 
Parte: 

LakefteU  City 
MIddtetown  Twp. 

HometTwp. 
Kelliher  City 

BartoTwp. 

Mlnr>esota  Twp. 

Kelliher  Twp. 

Deer  Twp. 

OkebenaCity 

LangorTwp. 

Dewey  Twp. 

Petersburg  Twp. 

NebishTwp. 

Qreenbush  City 

Rost  Twp. 

O'Brien  Twp. 

Hereim  Twp. 

West  Heron  Lake  T««(p. 

Quiring  Twp. 

LindTwp. 

WiscoTtein  Twp. 

ShooksTwp. 

Potonia  Twp. 
Sirathcona  City 

Mille  Lacs  

3 

Shofley  Brook  Urforg. 
Shotley  Twp. 

County — Aitkin 

HalVrk 

3 

Parte: 

Summit  Twp. 

CounV— Kittson 

Hazelton  Twp. 

Waskish  Twp. 

Parte: 

IdunTwp. 

Woodrow  Twp. 

Cannon  Twp. 

JewettTwp. 

County— Itasca 

CaritxxiTwp. 

Lakeside  Twp. 

Parte: 

CtowTwp. 

MalmoTwp. 

Ah/wood  Twp. 

Davis  Tvyp. 

McGrathCity 

Ardenhurst  Twp. 

Donaklson  City 

Seavy  Twp. 

Moose  Pa*  Twp. 

Granville  Twp. 

Wealthwood  Twp.                  ] 

More  Twp. 

HBlk)CkTwp. 

Williams  Twp. 

) 

Third  River  Twp. 
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PRIMARY  CARE:  MinneMt»-Continued 

Sennet  Ana  Latir^ 


Service  area  name 


County— Koochiching 
Parts: 

MizpahCity 

N.W.  Koochiching  Unofg. 

Norttwme  City 

Northome  Unorg. 

Paynesvile  

County — Kandiyohi 
Parts: 

Irving  Twp. 

Regal  Orty 

Roseville  Twp. 
County — Meeker 
Parts: 

Eden  Valley  City 

Forest  Prairie  Twp. 

Mannah  Twp. 

Union  Grove  Twp. 

Watkins  City 
County— Steams 
Parts: 

Eden  Lake  Twp. 

Farming  Twp. 

LakeHervy  City 

Lake  Henry  Twp. 

Luxemtxirg  Twp. 

Munson  iMp. 

Paynesville  City 

Paynesville  Twp. 

RictvTXKid  City 

Roscoe  City 

St  Martin  dty 

St  Martin  Twp. 

ZionTwp. 

Pelican  Valley 

County— Otter  Tal 
Parts: 

Carxkx  Twp. 

Dora  Twp. 

Dunn  Twp. 

Efhard  City 

Ertiards  Grove  Twp. 

Lkla  Tvirp. 

Maplewood  Twp. 

Norwegian  Grove  Twp. 

Pelican  Twp. 

Pelican  Rapids  City 

Saamibler  Twp. 

Star  Lake  Twp. 

Trodheim  Twp. 

VergasCity 
Plainview 


County— Wabasha 
Parts: 
Elgin  City 
Elgin  Twp. 
Highlarx)  Twp. 
MilviOeCity 
GatcwoodTwp. 
Plainview  City 
Plainview  Twp. 
WatopaTwp. 
County— Winona 
Parts: 
Whitewater  Twp. 

Roseau/Warroad  

County— Lake  of  The  Woods 
Parts: 
Beltrami  Forest  Unorg.  W. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Mifw>«8et»-Continued 

SenictAi'mLm^ 


ServKe  area  name 


N.W.  Angle  Unorg. 

Rainy  River  Unorg.  W.  1/4 
County — Roseau 
Parts: 

Badger  City 

Bamett  Twp. 

Beaver  Twp. 

Cedartjend  Twp. 

Deiter  Twp. 

Enstrom  Twp. 

Falun  Twp. 

Golden  Valley  Twp. 

Grimstad  Twp. 

HussTwp. 

Jadis  Twp. 

Lake  Twp. 

Laona  Twp. 

Malung  Twp. 

Mickinock  Twp. 

Moose  Twp. 

Moranville  Twp. 

N.  Roseau  Unorg. 

N.W.  Roseau  Unorg. 

Nereson  Twp. 

Palmville  Twp. 

Pohlitz  Twp. 

Poplar  Grove  Twp. 

Peine  Twp. 

Roosevelt  City 

Roseau  City 

Ross  Twp. 

S.E.  Roseau  Unorg. 

Skagen  Twp. 

Soler  Twp. 

Spruce  Twp. 

Stafford  Twp. 

Stokes  Twp. 

WarroadClty 

Sarxlstone/Hinckley 

County — ^Aitkin 
Parts: 

Wagner  Twp. 
County — Kanat)ec 
Parts: 

Krosctiel  Twp. 

Pomroy  Twp. 
County — Pine 
Parts 

ArtoneTwp. 

AmaTwp. 

AskovCity 

Barry  Twp. 

Bremen  Twp. 

Bruno  Twp. 

Biuno  City 

Ck>ver  Twp. 

Danforth  Twp. 

Dell  Grove  Twp. 

Finlayson  Twp. 

Firtayson  City 

Fleming  Twp. 

Hinckley  City 

Hinckley  Twp. 

Kettle  River  Twp. 

New  Dorsey  T¥yp. 

Norman  Twp. 

Ogema  Twp. 

Park  Twp. 


Degree 
of  snort- 
age 

group 


PRIMARY  CARE:  Mlnnnol»-Continiied 

Serve*  Amtimng 


Servce  area  name 

Degree 
of  short- 
age 

group 

Partndge  Twp. 

Pine  Lake  Twp. 

Sandstone  City 

Sandstone  Twp. 

Wiik)w  River  City 

WitnrfaCity 

Sauk  Centre/Melrose 

4 

County— Steams 

Parts: 

Ashley  Twp. 

ElrosaCity 

FreeportCity 

Gedty  Twp. 

GreenwaW  City 

Grove  Twp. 

Lake  George  Twp. 

Meire  Grove  City 

Melrose  City 

Melrose  Twp. 

Milwood  Twp 

, 

New  Munk:h  City 

Oak  Twp. 

Raymond  Twp. 

Sauk  Centre  City 

Sauk  Centre  Twp. 

Spring  Hill  City 

Spring  Hill  Twp. 

St  Rosa  City 

County— Todd 

Parts: 

Birchdale  Twp. 

Gordon  Twp. 

Grey  Eagle  Twp. 

Grey  Eagle  City 

Karxtota  Twp. 

Liflle  Sauk  T¥»p. 

West  Union  Twp. 

West  Unkxi  City 

Silver  Bay  

3 

County— Lake 

Parts: 

Beever  Bay  City 

Beaver  Bay  Twp. 

Crystal  Bay  Twp. 

Lake  No.  1  Twp. 

Silver  Bay  City 

St  James/ButlerfiekJ 

3 

County — Brown 

Parts: 

Altiin  Twp. 

Mulligan  Twp. 

County— Martin 

Parts: 

Cedar  Twp. 

GaienaTwp. 

TrimontCity 

Waverly  Twp. 

County— Watonwan 

Parts: 

Adrian  Twp. 

Buttertiekf  City 

ButterTiekl  Twp. 

DarfurCrty 

La  Salle  City 

Long  Lake  Twp. 

- 

Nelson  Twp. 

0(SnCity 

0<SnTwp. 
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PRIMARY  CARE:  Minnesota-Continued 

Sannc0  Area  Latmg 


Service  area  name 


Onr^by  City 

Rivefrtale  Twp. 

RosencJale  Twp. 

South  Branch  Twp. 

St.  Janies  City 

St  JaiTies  Twp. 

Summrt-Da!e 

Cocnty — Ramsey 
Parts: 

C.T.  326-327 

C.T.  335-340 

C.T.  354-355 

Tracy  

County — Lyon 
Parts: 

Amtret  Twp. 

Balaton  City 

Custer  Twp. 

Garvin  City 

Monroe  Twp. 

Rock  Lake  Twp. 

Sodus  Twp. 

Tracy  City 
County — Redwood 
Parts: 

Gales  Twp. 

Johnsooville  Twp. 

North  Hero  Twp. 

Revere  City 

Spring  Twp. 

Walnut  Grove  City 

Tyler/Lake  Benton  

County — Lincoln 
Parts: 

ArcoCity 

DiamofXi  Lake  Twp. 

Hope  Twp. 

Lake  Benton  City 

Lake  Benton  Twp. 

Lake  Stay  Twp. 

Marstifield  Twp. 

Tyler  City 
County — Lyon 
Parts: 

Coon  Creek  Twp. 

Florence  City 

Sheltxjme  Twp. 
County—  Pipestone 
Parts: 

Aetna  Twp. 

Fountain  Prairie  Twp. 

RuthtonCity 

Wanen 

Courrty — Marshall 
Parts: 

AInrui  Twp. 

Alvarado  City 

Argyle  City 

Big  Woods  Twp. 

Bloomer  Twp. 

BoxviHe  Twp. 

Comstock  Twp. 

Foldahl  Twp. 

McCrea  Twp. 

Middle  River  Twp. 

Oak  Park  Twp. 

Oslo  City 

Parker  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Minnesota— Continued 

Senica  Area  Listing 


Service  area  name 


Sinrxjtt  T\«p. 

Stephen  Twp. 

Tamarac  Twp. 

Vega  Twp. 

Wanger  Twp. 

Warren  City 

Warrenton  Twp. 
County— Polk 
Parts: 

Angus  Twp. 

Bhstlet  Twp. 

Farley  Twp. 

Wells 

County — Blue  Earth 
Parts: 

Danville  Twp. 
County — Faribault 
Parts: 

Bhcelyn  City 

Brush  Creek  Twp. 

Clark  Twp. 

Dunt>ar  Twp. 

Easton  City 

Foster  Twp. 

Keister  Twp. 

KiesterCity 

Lura  Twp. 

Minnesota  Lake  City 

Minr>esota  Lake  Twp. 

Seely  Twp. 

Walnut  Lake  Twp. 

Wallers  City 

Wells  City 
County — Waseca 
Parts: 

Vivian  Twp. 

WaktoftCity 

WindonVMountain  Lake 

County — Cottonwood 
Parts: 

Amt»y  Twp. 

AmoTwp. 

Bingham  Lake  City 

Carson  Twp. 

Dale  Twp. 

Detton  Twp. 

Great  Bend  Twp. 

Jeffers  City 

Lakeside  Twp. 

MicNvay  Twp. 

Mountain  Lake  City 

Mountain  Lake  Twp. 

Selma  Twp. 

Springfiekl  Twp. 

Windom  City 
County — Jackson 
Parts: 

Christiana  Twp. 

DelafiekJ  Twp. 

Kimball  Twp. 

WikterCity 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Minnesota 

Populalion  GrOLp  Lisbng 


Population  group 


Am.  Ind.  In  Minneapolis  

County — Henr>epin 
Parts: 
Am.  Ind.  Pop. — Minn 
Span.  Spkg.  Pop— SL  Paul  City 
County — Ramsey 
Parts; 
Span.  Spkg— SL  Paul 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Mississippi 
CcuntyUUing 


County  name 

Degree 
of  short- 
age 
group 

•Ateom 

Population  Group:  Pov.  Pop.— 

Ateom  Co  

Amite 

Sereice  Area-  Centreville/Liberty 
*Benton 

2 

2 
•> 

•Bolivar 

Service  Area;  Rosedale _ 

Population    Group:     Med.     Ind. 

Pop. — Botivar/Sunftower  

•Calhoun 

•CamjII 

•Choctaw  

•Claibome 

•Clarke.- „    -^    „.. 

•Clay _..   ._ 

'Coahoma 

PopulatkMi    Group:    Med.    ind. 

Pop.— Coahoma/Quitman 

•Copiah 

•Covington 

De  Soto 

Service  Area;  Hernarxk) 

•Forrest 

Service  Area:  East  Leaf  River  .... 

•Franklin  

•George  

•Greene 

Hancock —   _ 

Hanison 

Population    Group:    Med.    ind. 

Pop. — Harrison  Co _ 

Hinds 

Service  Area;  Jackson  Inner-Crty 

Service  Area:  So«jth  West  Rural 

Hinds  _ 

•Holmes 

•Humphreys 

Issaquena 

Senrice       Area:        Issaquena/ 

Sharkey  _ 

•Itawamba „. „„ 

Jackson 

Population  Group;  Pov.  Pop.— 

Jackson  Co  _ 

•Jasper  .__„..„„_._„ 

■» 

2 

4 

f 

•J 

3 
2 

4 

3 

4 
4 

2 

1 
2 
2 
1 

3 

•s 

1 

1 
4 
2 

2 

3 

1 
1 

•Jefferson  

•Jefferson  Davis  _ 

•Jones 

2 
4 
4 

•Kemper 

■J 

Lamar 
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PRIMARY  CARE:  Mississippi— Continued 

Counfy  Listing 


Ckxinty  name 


Senncs  Area:  Lximberton^Purvis  . 
'Lauderdale 

Population  Group:  Pov.  Pop.— 

Lauderdale  Co 

•Lawrence 

•Leflore 

Madison „ 

•Marion 

•Marshall 

•Monroe 

Populabon    Group:    Med.    ind. 

Pop— Monroe  Co 

•Montgomery 

•Neshoba 

•Noxubee 

•Panola 

•Pearl  River 

•Prentiss _ „.... 

•Quitman 

Population    Group:    Med.    (rxl. 

Pop. — Coahoma/Qukman 

Rankin 

Service       Area:       Pelahatchie- 

Puckett  

•Scott 

Sharkey 

ServKe        Area:        Issaquena/ 

Sharkey 

•Smith  ._ 

•Stone 

•Sunfk>\^r 

Populatk>n    Group:    Med.    bxl 
Pop. — Bolivar/Sunflower 

Facility:  Mississippi  Stale  Pen  .... 

•Tallahafchie 

•Tippah  

'Tishomingo 

Population  Group:  Pov.   Pop.— 
Red  Bay/Vina/Belmont(A1/Ms) 

•Turuca 

•Walthall 

•Warren 

Population  Group:  Pov.  Pop.— 

Warren  Co 

•Washington 

Service  Area:  Hollarxlale  » »... 

•Wayne 

•Webster 

Wilkinson 

Servk:e  Area:  Centreville/Lit>erty 

•Winston  

•Yatobusha _ 

•Yazoo  „ „ 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Mississippi 

Servica  Arm  Listing 


A 
1 
4 
4 
3 
3 
1 


2 
3 

1 

4 
4 
3 
2 


1 

4 


2 
2 

4 


2 
2 
1 

4 


4 
1 
3 


1 
1 
2 

2 

4 
2 

4 


Service  area  name 


Centrevile/Lit)erty 

County — Amite 
County— Wilkinson 

East  Lead  River 


Degree 
of  snort- 
age 
group 


2 
1 


PRIMARY  CARE:  Mississlppk-Continued 

Samo  AntUstng 

Service  area  name 

Degree 
of  short- 
age 

group 

County-^onBst 

Parts: 

C.T.I 

C.T.4-6 

• 

C.T.  105 

HerTMUido 

2 

County— Oe  Soto 
Parts: 

C.T.  709-712 

Hollandaie „ 

1 

County— Washffigtoo 

Parts: 

C.T.  19-20 

C.T.  22 

Issaquena/Sharkey 

2 

County— Issaquena 

County— Sharkey 

Jackson  Inner-City „ 

1 

County — Hinds 

Parts: 

C.T.  5-12 

C.T.  17-29 

. 

C.T.  31-32 

C.T.  102.01 

C.T.  102.03 

C.T.  103.01 

C.T.  108.01 

C.T.  109.02 

Lumberton/Purvis  __ 

4 

County — Lamar 

Parts: 

C.T.  204-206 

Pelahatchiehill-Puckett  _ 

1 

County— Rankin 

Parts: 

C.T.  201 

C.T.  209 

Rosedale  _ 

1 

County— Bolivar 

Parts; 

•Rosedale  Town 

South  West  Rural  Hinds 

1 

County — Hinds 

Parts: 

C.T.  105-107 

C.T.  112-113 

PRIMARY  CARE:  Mississippi 

Populaton  Group  Listng 

Population  group 

Degree 

oltSmX- 

age 

group 

Med.  Ind.  Pop. — Bolivar/Sunflower 

2 

County— Bolivar 

Parts: 

Med.  md.  Pop. 

County  -  Ccwtower 

Parts: 

Med.  Ind.  Pop. 

Mad.  Ind.  Pop.  Coahoma/Quitman 

3 

County— Coahoma 

Parts: 

Med.  Ind.  Pop.                   1 

PRIMARY  CARE:  Missisaippl    Continued 

Papulabae  Group  La»ng 


Population  groMp 

Degree 
of  short- 
age 

group 

County— Quitman 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop.— Hanison  Co 

1 

County— Marnson 

Parts: 

Med  Ind.  Pop. 

Med.  Ind.  Pop.— Monroe  Co 

2 

Parts: 

Med.  ind.  Pop. 

Pw  Pop — latidwdaleCo  

4 

County— Lauderdale 

Parts: 

Pov.  Pop. 

Pov.  Pop.— Akx)m  Co 

2 

County — A)com 

Parts: 

Pov.  Pop. 

Pov.  Pop.— Jackson  Co 

1 

County — Jackson 

Parts: 

Pov.  Pop. 

Pov.  Pop— Red  Bay/Vina/Belmont 

(Al/Ms) 

4 

County— Tishomingo 

Parts: 

C.T.  4-5 

Pov.  Pop.— Wan«n  Co _. 

3 

County— Warren 

Parts: 

Pov.  Pop. 

PRIMARY  CARE:  Mississippi 

FadHtyLitbng 


Facility  name 


Mississippi  State  Pen 
County — Sunflower 


Daoree 
of  short- 
age 
group 


PRIMARY  CARE:  Missouri 

County  umng 


County  name 


•Andrew 

Service  Area:  Savannah 

•Barton  _ 

•Benton _ 

•Bollinger 

•CpJdwel -. 

•Callaway 

Service  Area:  Fulton 

•Carter  _ 

Cass - .~~. 

•Chariton 

•Claik 

•Cooper 

•Ci«wfortl 

•Dade 

•Dallas 


Degree 

of  short- 
age 
group 


2 
4 
3 
2 
3 


3 

3 
2 
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PRIMARY  CARE:  MIssourt— Continued 


County  name 


'Daviess  

•De  Kalb  ~ 

•Denf 

'Douglas 

•Gef*y  

Greene 

Population  Group:  Pov.   Pop.- 

Nortti  Spfingfiekj  

'Hamson 

•Hickory  

*Ho« 

•Howard - 

Jackson 

Population  Group:  Pov.  Pop.- 
North  Kansas  Crty 

Population  Group:  Pov.  Pop. 

Central  K.C 

JeHerson 

Service  Area;  Hillsboro 

•Johnson 

•Laclede 

•Lewis 

•Lincoln 

•Maries  

•McDonald 

•Mercer  

•M«ller 

•Mississippi* 

'Montgomery  „ 

•New  Madnd 

Service  Area:  New  Madrid 

•Oregon  

•Osage  

•Ozark „ 

•Pemiscot  

•Perry 

•Pulaski 

•Ray 

•Reynokls  « 

•Ripley  

•Shannon 

SL  Louis 

Population  Group:  Pov.  Pop. 
West  St  LOUIS 

Population  Group:  Pov.  Pop. 

North  SL  Louis  

SL  Louis  City  (Indep) 

Population  Group:  Pov.  Pop. 
Yea'.TiarkUniofvSarah 

Population  Group:  Pov.  Pop. 
West  St  Louis 

Population  Group:  Pov.  Pop. 
Grace  Hill/Cochran 

Population  Group:  Pov.  Pop 
North  St  Louis  

Population  Group:  Pov.  Pop 

Southeast  St  Louis 

•Ste.  Genevieve 

Service  Area:  Ste.  Genevieve 

•Stone „ 

Texas  

•Washingtori 

•Wayne 

•WetKfer 

•Worth 

•Wright 


Degree 
of  short- 
age 
group 


3 
2 

4 
2 
3 


1 
4 
3 

3 

4 


2 
3 

4 
3 
2 
1 
2 
1 
3 
3 
4 

2 
3 
3 
1 
4 
2 
2 
4 
4 
2 
3 


3 
1 

2 

3 

2 

1 

1 

4 
3 
3 
1 
3 
4 
t 
4 


PRIMARY  CARE:  Missouri 

SeofKM  Area  Luting 


Sen/ice  area  name 


Fulton 

County — Callaway 
Parts: 

'Auxuasse  Twp. 

'Bourtxjn  Twp. 

•CaWwell  Twp. 

"Caltwood  Twp. 

'Cedar  Twp. 

'Cleveland  Twp. 

'Cote  Sans  Dessein  Twp. 

*E.  Fulton  Twp. 

'Guthne  Twp. 

'Jackson  Twp. 

'Liberty  Twp. 

'McCredie  Twp. 

'Nine  Mile  Praine  Twp. 

'Rourxj  Praine  Twp. 

'Shamrock  Twp. 

'St  Aubert  Twp. 

•W.  Fulton  Twp. 

Hillsl)oro 

County — Jefferson 
Parts: 

Big  River  Twp. 

Central  Twp. 

Plattm  Twp. 

Valle  Twp. 

New  Madrid  

Courrty — New  Madrid 
Parts: 

Anderson  Twp. 

Como  Twp. 

Hough  Twp. 

La  Font  Twp. 

Le  Sieur  Twp. 

Lewis  Twp. 

New  Madnd  Twp. 

Portage  Twp. 

St  John  Tvyp. 

Savannah  

Courrty — Andrew 
Parts: 

Benton  Twp. 

Clay  Twp. 

Empire  Twp. 

Jackson  Twp. 

Lirxxjin  Twp. 

Nodaway  Twp. 

Platte  Twp. 

Rochester  Twp. 

Ste.  Genevieve 

Courrty — Ste.  Genevieve 
Parts: 

Beauvai^  Twp. 

Jackson  Twp. 

Ste.  Genevieve  Twp. 


Degree 
ot  snort- 
age 
group 


PRIMARY  CARE:  Missouri— Continued 

PopulBtion  Qn)uf)  iistirtg 


Population  group 


PRIMARY  CARE:  Missouri 

Pofxjiation  Gtxp  Latng 


Population  group 


Pov.  Pop.— Central  K.C.  ... 


Degree 
of  snort- 
age 
group 


County— Jackson 
Parts: 
C.T.  49-55 
C.T.  56.01-56.02 
C.T.  57 

C.T.  58.01-58.02 
C.T.  60-67 
C.T.  75-77 
C.T.  78.01-78.02 
C.T.  79-80 
C.T.  87-89 
C.T.  96 
Pov.  Pop— Grace  Hin/Cochran  .... 
County— St.  Louis  City  (Indep) 
Parts: 
C.T.  1085 
C.T.  1096-1097 
C.T.  1202-1203 
C.T.  1213-1214 
C.T.  1222 
C.T.  1255-1257 
C.T   1266-1267 

Pov.  Pop.— North  Kansas  City 

Cour% — Jackson 
Parts: 
C.T.  2-4 
C.T.  5.01 
C.T.  6-27 
C.T.  28  01-28.02 
C.T.  29-34 
C.T.  35.01-35.02 
C.T.  36.01-36.02 
C.T.  37-45 
C.T.  59.01 

Pov  Pop— North  Springfield 

County — Greene 

Parts: 

C.T.  1-2 

C.T.  5-9 

C.T.  17 

C.T.  18.01-18.02 
C.T.  19-21 
C.T.  31 

C.T.  32.01-32.02 
C.T.  33 

Pov.  Pop.— North  St  Louis 

County — St.  Louis 
Parts: 
C.T.  2139-2140 
County— St.  Louis  City  (Indep) 
Parts: 
C.T.  1061-1067 
C.T.  1071-1075 
Pov.  Pov— Southeast  St  Louis  .. 
County— SL  Louis  City  (Indep) 
Parts: 
.     C.T.  1018 
C.T.  115&-1157 
C.T.  1164-1165 
C.T.  1172-1174 
C.T.  1181 
C.T.  1185 
C.T.  1221 
C.T.  1224 
C.T.  1231-1234 
C.T.  1241-1243 
C.T.  1246 
Pov.  Pop —West  St  Louis 


Degree 
of  short- 
age 

group 
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PRIMARY  CARE:  MIssourt— Continued 

Papulabon  Group  Lating 


Population  group 


County— SL  Louis 
Parts: 
C.T.  2159-2161 
County— St  Louis  City  (Indep) 
Parts: 
C.T.  1051.98 
C.T.  1052-1055 
C.T.  1121 
Pov.  Pop.— YeatmarVUnion-Sarah  . 
County— SI  Louis  City  (Indep) 
Parts: 
C.T.  1101-1105 
C.T.  1111-1115 
CT.  1122-1124 
C.T.  1184 
C.T.  1186 
C.T.  1191-1193 
C.T.  1201 
C.T.  1211-1212 


PRIMARY  CARE:  Montana 

County  Usting 


County  name 


•Big  Horn „ 

*Blaine  

'CartXMi  

•Carter „ 

•Custer 

Service  Area:  Baker  (Mt/Nd)  

•Daniels  

Fallon 

Service  Area:  Baker  (Mt/Nd)  

•Gallatin 

Service  Area:  Ennis/W.  Yelknv- 
stone 

ServKe  Area:  Three  Forks/Marv 

t^ttan  

•GarfieW 

'Glacier _ „ 

GoMen  Valley 

Service  Area:  Hartowton 

•Hill 

Service  Area:  Chester  

•Jefferson 

Service  Area:  Boukter 

•Judith  Basin  

•Lewis  and  Clark 

Service  Area:  Choteau  

Service  Area:  Lincoln 

•Liberty 

Service  Area:  Ctiester  

•Lincoln 

Service  Area:  Eureka 

Service  Area:  Troy 

•Madison 

ServKe  Area:  Ennis/W.  Yeltow- 

stone _ 

•McCone 

•Meagher 

•Musselshell 

•Park 

Service  Area:  Gardiner/Yelk>w- 
stone  (Mt/Wy) 


Degree 
of  short- 
age 
group 


4 
2 


4 
3 


2 
3 
1 
2 


PRIMARY  CARE:  Montana— Continued 

Coiftty  Using 


County  name 

Degree 
of  short- 
age 
group 

•Petroleum 

•Phrtlips 

1 
3 
2 

1 

4 
2 
3 

1 

4 

4 
1 

2 
3 

4 
4 

4 

1 

2 

1 

3 

1 

1 
2 

•Pondera 

•Powder  River  

•PoweU 
Service  Area:  Deer  Lodge 

Service  Area:  Lincoln 

Facility:  Montana  State  Prs 

•Prairie 

•Richland 
Service  Area:  Culbertson 

•Roosevelt 
Service  Areau  Culbertson 

Service  Area:  Poplar/Wolf  Point  . 
Rosebud 

Servk»  Area:  Forsyth/Colstrip  .... 
•Sanders 

•Sheridan 
Service  Area:  Culbertson 

•Sweet  Grass  

•Teton 
ServKe  Area:  Choteau  

•Toole 
Servk:e  Area;  Ct^ester  

Treasure 

Servrce  Area:  Forsyth/Colstrip  .... 
Wheatland 

Service  Area:  Hartowton 

•Wibaux 

Service  Area:  Baker  (Mt/NW)  

Service  Area:  Wibaux 

Yeltov^stone 
•Yeltowstone  Park 

Service   Area:   Gardiner/Yeltow- 
stone  (Mt/Wy) 

Service  Area:  Worden  

PRIMARY  CARE:  Montana 

S«ryk»  Arm  Latmg 

Servk»  area  name 

Degree 
of  short- 
age 
group 

Baker  (Mt/Nd) 

3 

1 
1 

4 

County— Custer 
Parts: 
Shiriey-lsmay  CCO 
County— Falton 
County— Wibaux 
Parts: 
Pine  Hills-St  PhH.  CCD 
BouWer 

County— Jefferson 
Parts: 
•Boukter  Div. 
Chester 

County— Hill 
Parts: 
•GikJford  Div.  (w.  'A) 
•Rudyard  Div. 
County— Liberty 
County— Toole 
Parts: 
•S.  Toole  Div.  (e.  'A) 
Choteau 

PRIMARY  CARE:  Montan»— Continued 

Same*  ATM  Lsftnp 


Servce  area  name 


County — Lewis  And  Clart« 
Parts: 
Augusta  CCD 
County — Teton 
Parts: 
Ctxjteau  CCD 
FairfieW  CCD 

Cultiertson  

County — RKhland 
Parts: 
Fairview  CCD  (W.  %) 
County — Roosevelt 
Parts: 
East  Roosevelt  CCD 
County — Sheridan 
Parts: 
Medkane  Lake  CCD 

Deer  Lodge 

County — Powell 
Parts: 
Avon-Elliston  Div. 
Deer  Lodge  Div. 

Ennis/W.  Yelkjwstone 

County — Gallatin 
Parts: 
West  Yeltowstone  CCD 
County — Madison 
Parts: 
Harrison  CCD 
Madison  Valley  CCO 
Virginia  City  CCD 

Eureka  

County — Lincoln 
Parts: 
Eureka  CCD 

ForsyttVColstrip  

County — Rosebud 
County — Treasure 
Gardiner/Yeltowstone  (Mt/Wy)  .... 
County — Park 
Parts: 
Gardiner-Cooke  CCD 
County— YeHov«tone  Parte 
Parts: 
Yeltowstone  NaTL  Park  Cc 

Hartowton  

County— GokJen  Valley 
County— Wheatland 
Lincoln. 
County — Lewis  And  Clark 
Parts: 
•Lincoln  Div. 
County — Powefl 
Parts: 
•Helmvitle  Div. 

Poplar/Wolf  Point 

County — Roosevelt 
Parts: 
Fort  Peck  Res.  CCD 

Three  Forks/Manhattan 

County — Gallatin 
Parts: 
Manhattan  Div.  (n.  ^h) 
Three  Forks  Div. 

Troy  

County — Lincoln 
Parts: 
Troy  CCD 
Wibaux 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  MonlaR»-Conlinued 

Service  aiea  name 

Degree 
o«  short- 
age 

group 

Cour<y— Wibaux 

Parts: 

•Wibaux  Div. 

Wnrrk>n 

2 

County— Yellowstone 

Parts: 

Buffalo  Creek  Div. 

Huntley  Project  Div. 

PRIMARY  CARE:  McntacH 

1 

FadBtfUeO^ 

Degree 

Facility  nanfie 

ol  short- 
age 

group 

Montana  State  Pts. „ 

3 

County-foweU 

PRIMARY  CARE:  Nebfask, 

a 

CaxrtyiMut 

County  name 

Degree 
ol  short- 
age 

group 

Antelope 

Senrtce  Area;  Antetope  _ 

4 

Arthur 

Service  Area:  Miiten 

2 

Boone 

Service  Area:  Albion  ... 

3 

Brown 

Service  Area-  North  Central  

2 

•Burt 

Servica  A/ea:  Onawa  (ia/Ne) 

2 

•Cass 

4 

Cedar 

Service  Area:  Cedar/Dixon 

3 

•Cherry 

Service  Area:  MuKen  _ 

2 

Service  Area:  Vaknitiraf 

4 

•Cuming 

Sendee  Area:  West  Point 

2 

•Custer 

Service  Area:  Arnold 

3 

Service  Area:  BuiwelVOid 

3 

•Dawes 

Service  Area:  Crawford 

3 

•Dixon 

Service  Area:  Cedar/Dixon 

3 

Service  Area:  Wayne/Waketeid  . 

3 

Douglas 

Population      Group:      Mecfcatd 

Pop,— N.E7S.E.  Omaha 

2 

•FranWin 

Service  Area:  FrankSn 

4 

Frontier 

Sen/ice  Area:  McCook  .._ „... 

4 

GarfieM 

Service  Area:  BurweU/Ord 

3 

Grsrt 

Service  Area:  Mullen  .... 

2 

•Greeley 

Service  Area-  Albion _. 

3 

Service  Area:  Howard/St  Paul  „. 

3 

PRMARV  CARE:  Nebfaska— Continued 
CDM«ytJMB0 


County  name 


•Harlan 

Hayes 

Service  Area  Hayes/HMchcsck  .. 
Hitchcock 

Service  Area:  Hayes/Hitchcock  .. 

•Holt.™ 

Hooker 

Service  Area  Mulien  

Howard 

Service  Area  Howaid'St  Paul  _. 

•Johnson _ 

•Kearney 

KayaPaha 

Service  Area  h4orth  Central  

•Kimbaa 

•Knox 

Lancaster 

Facility:  Lancaster  Dept  Of  Corr. 
•Lincoln 

Service  Area  ArrrokJ 

•Logan 

Service  Area  A.T10W 

Service  Area  MuUen  

Loup 

Service  Area  Burweft/Ord 

•Madison 

Service  Area  AII>on 

Service  Area  Anietope 

M^erTicK  •.,..•....«.......,«•.>.,..,...........,« 

•MoniN  

•Nance  

•Platte 

Sen^ice  Area  Albion 

•Pofc 

RedWiltow 

Service  Area  McCook „ 

Rock 

Service  Area  North  Central  

•Saunders 

Service  Area  Wahoo 

•Sheridwt 

Service  Area  Gordon „. 

Service  Area  South  Sheridan  .... 

•Sherman 

Skxjx 

Service  Area  Crawford  

•Stanton 

•Thayer 

Thomas 

Service  Area  Multen  

•Thurston 

Population   Qioap:    Am.    Indian 

Pop.— Thurston  Co. 

Vafley 

Service  Area  Burwetl/Ord  

Wayne 

Servk:e  Area  Wayne/Wakefiehl  . 

•Webstef _ 

Wheeler 

Service  Area  Burwell/Ord  _. 


Degree 

of  sihort- 

age 

group 


3 

1 

1 
3 


3 
3 

4 

2 

3 
3 

3 

3 

3 

2 


3 

4 
3 
4 
3 

3 
2 

4 

2 

2 

4 
1 

4 

3 
2 

2 


4 

3 

3 
3 


PRIMARV  CARE:  Nebraska 

S«mlc»AattM»i9 


Service  area  name 

Degree 
of  short- 
age 

grotjp 

Albion __ 

3 

County— Gieetey 

Parts: 

SpakJngPre.  1 

Spakjing  Pre.  2 

County— Madtsoo 

Parts: 

Newman  Grove  City 

Shei  Creek  Pre. 

County— Boone 

County— Platte 

Parts: 

SL  Bernard  Twp. 

Walker  Twp. 

Antetope  

4 

County— Antetope 

County — Madison 

Parts: 

Jefferson  Prec. 

Tikten  City 

AmoW 

3 

County— Custer 

Parts: 

AmoW  Twp. 

CWfTwp. 

Custer  Twp. 

Delight  Twp. 

EKmTwp. 

Grant  Twp. 

Hayes  Twpi 

TriumpTwp. 

Wayne  Twp. 

4 

Wood  River  Twp. 

County— Lincoln 

Parts: 

Antetope  Pre. 

GarfieidPie. 

County — Logan 

Parts: 

Gwidy  Pre. 

Logan  Pre. 

S;^)teton  n  Pre. 

Bun^eB/Ofd 

3 

County— Custer 

Parts: 

Comslock  F>re. 

Comer  Pre. 

Douglas  Gove  Pre. 

Sargent  Pre. 

Spring  Creek  Pre. 

West  Unwn  Pre. 

County— Garfiekl 

County — Loup 

County — ^Valey 

County— Wheeter 

Cedar/Dixon 

3 

County— Cedar 

Courrty— Dixon 

Parts: 

dark  Twp. 

Concord  Twp. 

Da»»y  Twp. 

Galena  Twp. 

Hooker  Twp. 

Newcastle  Twp. 

Otter  Creek  Twp. 

PoncaCity 

Ponca  Twp. 

PRIMARY  CARE:  Nabrasks-ContirHjed 
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Service  area  name 


Silvef  OeeK  Twp. 

Spring  Bank  Twp. 

Crawford 

County — Dawes 
Parts: 

Leonard  Pre. 

Nortti  Crawford  Pre. 

South  Crawford  Pre. 

Whitney  Pre. 
County— Sioux 

Franklin 

County— Franklin 
Parts: 

Antetope  Twp. 

Btoomington  Twp. 

Franklin  City 

Grant  Twp. 

Macon  Twp. 

Marion  Twp. 

N.  Franklin  Twp. 

Salem  Twp. 

Washington  Twp. 

Gordon 

County — Sheridan 
Parts: 

East  Gordon  Pjq. 

Gordon  City 

Hay  Springs  Pre. 

Kinkaid  Pre. 

Mirage  Pre. 

N.  Rushville  Pre. 

Pine  Creek  Pre. 

Rushville  City 

S  Rushville  Pre. 

West  Gordon  Pre. 

Wounded  Knee  Pre. 

Hayes/Hitchcock 

County— flayes 
County— Hitchcock 

Howard^  Paul  

County— Greeley 
Parts: 

Greeley  Pre. 

Scotia  *1  Pre. 

Scotia  #2  Pre. 

Wot>achPre. 
County— Howard 

McCook 

County — Frontier 
Counv-f^ed  Winow 

Mullen 

County— Cherry 
Parts: 

Calf  Creek  Pre. 

King  Pre. 

Lackey  Pre. 

Loup  Pre. 

Mother  Lake  Pre. 

WettsPre. 
County— ArttHjr 
County— Grant 
County — Hooker 
County— Logan 
Parts: 

Stapletontl 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Nebraska-Continued 

Strvk*  Ana  Usbng 


Service  area  name 


County— Arthur 
County— Grarrt 
County— Hooker 
Courrty— Thomas 

North  Central 

County— Brown 
County— Keya  Paha 
County— Rock 

Onawa  (la/Ne)  .„ 

County— Burt 
Parts: 
Decatur  Twp. 
Ouinnebaugh  Twp. 
Riverside  Twp. 
Silver  Creek  Twp. 

South  Sheridan 

County— Sheridan 
Parts: 
Ellsworth  Pre. 
Reno  Pre. 

Valentine 

County— Cherry 
Parts: 
Barley  Pre. 
Cleveland  Pre. 
Cody  Pre. 
Crookston  Pre. 
Gillaspie  Pre. 
Goose  Creek  Pre. 
Kennedy  Pre. 
Kilgore  Pre. 
Merriman  Pre. 
Neruel  Pre. 
Russell  9n. 
Valentine  City 
Valerrtine  Pre. 
Wood  Lake  Pre. 

Wahoo 

County— Saunders 
Parts: 
Ashland  Twp. 
Center  Twp. 
Chapman  Twp. 
Chester 

Clear  Creek  Tvvp. 
Douglas  Twp. 
EkTwp. 
Green  Twp. 
Mart)leT«vp. 
Marietta  Twp. 
Mariposa  Twp. 
Newman  Twp. 
Oak  Creek  Twp. 
Richland  Twp. 
Rock  Creek  Twp. 
Soum  Cedar  Twp. 
Stocking  Twp. 
Union  T«vp. 
Wahoo  City 
Wahoo  Twp. 

Wayne/WakefieW 

County — Dixon 
Parts: 
Emerson  Twp. 
Logan  Twp. 
W*eMd  Twp. 
County— Wayne 
West  Point 


Degree 
of  short- 
age 

group 


PRIMARY  CARE:  NebfMka-Conlinued 

StrvK*  Arm  Uatng 


Service  area  nanne 


County— Cuming 
Parts: 
BeemerTwp. 
BismaiVTwp. 
Blaine  Twp. 
Cuming  Twp. 
ElkhomTwp. 
GartiekJTwp. 
Grant  Twp. 
Lincoln  Twp. 
.   Logon  Twp. 
Monterey  Twp. 
Neligh  Twp. 
Shemr«nT\«p. 
St  Charies  Twp. 
West  Point  City 
WisnerCity 
Wisner  Twp. 


t 


Degree 
of  snort- 
age 

group 


PRIMARY  CARE:  Nebraska 

PopuMon  Gn4)  Usiing 


Population  group 


Am  Indian  Pop— Thurston  Co 

County— Thurston 
Parts: 
Omaha  Indian  Res. 
Wlnnet>ago  Indian  Res. 
Medicaid  Pop— N.E7S.E.  Omaha 
County — Douglas 
Parts: 
C.T.  3 
C.T.  6-12 
C.T.  13.01-13.02 
C.T.  14-19 
C.T.  39-41 
C.T.  51-54 
C.T.  59.01-69.02 
C.T.  60 
C.T.  61.01-61.02 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Nebraska 

FmatHrUgbng 


Facility  name 


Lancaster  DepL  of  Conr. 
County— Laricaster 


Degree 

of  sJhort- 

age 

group 


PRIMARY  CARE:  Navada 

C»rttyUtbng 


County  name 


Carson  City  Ortdef^ 
Populatkm  Group:  Waahoa  In- 
dian Trt>a 


Degree 
olshort- 

group 
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PRMARV  CARE:  Newad»-Continued 

CowMyUMMp 


County  name 


Faality:    Nev.    St    Corr.    Fac. 
(fKXlh)  

Clark 

Service  Area:  Blue  Diamond 

Service  Area-  Indian  Springs 

Service  Area:  Jean-Goodspring  . 

Service  Area:  Moapa  Vaiey  

Service  Area:  SearchigtWDaMt 

Dam  ...„ _ 

Service  Area:  Virgin  Vattey 

Population  Group:  Washoe  In- 
dian Tribe  

Facility:    Ktev.    St    Coir.    Fac 
(south)  

'Douglas 
Population  Group:  Washoe  In- 
dian Tribe  

•Elko 

Service  Area:  Jackpot _. 

Service  Area:  Wendovef  (Ul/Nv) 

*Esmefekia 
ServKe        Area:        CoaMale/ 
SjvvfirpoiXK  ............................ 

Service        Area:        Tonopah/ 
Esmerakla 

*Eureka » 

•HwrboWt 

•Lander  

•Lincoln  ._ _. 

•Lyon 
Service  Area:  Dayton/Femiey/Sii- 

ver  Springs 

Service  Area:  Smith/Yennglon  .. 

•Mye 

ServKe  Area:  Beatty 

ServKe  Area:  Duckwater/Lund  _ 

ServKe  Area:  Gabbs 

Service  Area:  Pahrump 

Service  Area:  Rourxl  Mountain  .. 

Service         Area:         Tonopah/ 

Esmerakia 

•Pershing 
Servwe  Area:  Imlay 

•Storey 

Washoe 

Servrce  Area:  Gertach  

Service  Area:  IncMne  Village 

ServKe  Area:  Wadswoith 

•Whrte  Pine 

SerMce  Area:  Baker _. 

Service  Area:  Cherry  Creek 

Service  Area:  DuckwaterAjjnd  „. 

Faciiity:    ^4ev.    St    Corr.    Fac. 

(east).— 


o<  short- 
age 
group 


PRIMARY  CARE:  Nevada 

Seniet  Ana  iMlag 


1 
1 
1 
1 

1 
1 

1 

2 


3 
1 
3 
1 
3 


2 
4 

1 
1 
1 
2 
1 


ServKe  Area  Name 


Baker _ 

County— White  Pine 
Parts: 
Baker  CCO 
Bsatty 


Degree 
o<  short- 
age 
group 


PRMARY  CARE:  Nevada-Continued 

Stnk»  Ana  Lit$ng 


Service  Area  Name 


County— Nye 
Parts: 
Amargosa  VaNey  CCD 
Beatty  CCD 

Blue  Diamond 

County— Clark 
Parts: 
C.T.  58  (Central) 

Cheny  Creek 

County— Whrte  Pine 
Parts: 
Cherry  Creek  CCD 

CoakJate/Silverpeak 

County — Esmerelda 
Parts: 
SiverpeakCCO 
DaytorVFemley/Silver  Springs  „ 
County — Lyon 
Parts: 
Dayton  CCO 
FemieyCCO 
Silver  Springs  CCD 

Duckwater/Lund 

County — Nye 
Parts: 
Duckwater  CCD 
County— White  Pine 
Parts: 
Lund  CCD 

Gabbs  .„ 

•Courty— Nye 
Parts: 
Gabbs  CCO 

Gertach _ 

County— Washoe 
Parts: 
'    Gerlach  T\wp. 

Courrty — Pershing 
Ptfts: 
ImiayCCO 

Incline  ViAage  . 

County— Washoe 
Parts: 
Irwiine  Village  CCO 

Indian  Springs  

County— Clark 
Parts: 
C.T.  58-69  (Southwest) 

Jackpot  _ 

County — Eko 
Parts: 
Jackpot  CCD 

JearvGoodspring 

County— Oark 
Parts: 
Goodsprings  Twp. 

Moapa  VaHey 

County— Oark 
Parts: 
Moapa  Twp.  (N.E.  Part) 

Pahrump _ 

County— Nye 
Parts: 
ChrystaJCCD 
PahrurrpCCD 
Yucca  Flat  CCD 
Round  Mountain 


Degree 
of  snort- 


group 


PRIMARY  CARE:  Nevada-Continued 

Sentca  Araa  UsUng 


Service  Area  Name 


County — Nye 
Parts: 
Round  Mountain  CCO 

SearchlighVDavis  Dam 

County— Clark 
Parts: 
Searchlight  Twp. 

Smith/Yerington 

County — Lyon 
Parts: 
Smith  CCD 
Yerlington  CCD 

Torx>pah/Esmerakla  _ _, 

County — EsmereUa 
Parts: 
GoWTteld  CCD 
County — Nye 
Parts: 
Ralston  CCD 
TonopahCCO 

Virgin  Valley  

County— Clark 
Parts: 
BunkerviOe  Twp. 
MesquiteTwp. 

Wadsworth '. „., 

County— Washoe 
Parts: 
C.T.  31 

Wendovef  (Ut/Nv) 

County — Elko 
Parts: 
East  Line  Twp. 
TeconwTwp. 


Degree 
of  short- 
age 
group 


PRIMARY  CArfE:  Nevada 

PcpulUlon  Gfa4>  UtMng 


Popuiatkxi  group 

Degree 
o«  short- 
age 

group 

Washoe  IndKin  Tribe 

1 

County— Clark 

Parts: 

Dresslenrtlle  Ranch 

County— Douglas 

Parts: 

Washoe  Ranch 

County— Carson  City  (Indep) 

Parts: 

Carson  Cotony 

PRIMARY  CARE:  Nevada 

FadtyUsUng 

Fadkty  name 

Degree 
of  short- 
age 

group 

Nev.  St  Corr.  Fac.  (east) 

3 

County— White  Pine 

Nev.  St.  Corr.  Fac.  (south) 

2 
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PRIMARY  CARE:  Nevada— Continued 

FaamyUslmg 

Facility  name 

Degree 
of  short- 
age 
group 

County— Cla* 

Nev.  St.  Corr.  Fac.  (north)  _. 

County— Carson  City  (Inctep) 

2 

PRIMARY  CARE:  N«w  Hampshiiv 

CountyUsting 

County  name 

Degree 
of  snort- 
age 
group 

•Coos 
Service  Area:  Upper  Connecticut 
VaUey  (NtWt) 

4 
3 
4 

3 
3 

3 

2 
3 

•Grafton 
Service  Area;  Baker  River  Valley 
Service     Area:     HavertiiH/WeMs 
River  (NWVt)  

Hillstwro 

Service     Area:     Central     Man- 
chester   

Senflce  Area;  HiUsboro/Weare  ... 
A^errimack 

Service  Area:  Hillstwro/Weare  _. 
Rockingham 

Service  Area;  Raymond 

•Sullivan 

Service  Area:  HillsboroWeare  ... 

PRIMARY  CARE:  Htm  Hampshire 

Sank*  Arm  Usting 

Senrtce  area  name 

Degree 
of  short- 
age 
group 

Baker  River  Valley 

3 
3 

4 

3 

County — Grafton 
Parts; 
Rumney  Twn. 
Warren  Twn. 
Wentworth  Twn. 

Central  MarKhester 

County— Hillsborough 
Parts: 
C.T.4-6 
C.T.  13-16 
C.T.  19-20 

^averhill/Wells  River  (NfWl) 

County— Grafton 
Parts: 
Bath  Twn. 
Benton  Twn. 
Havertiill  Twn. 
Landaff  Twn. 
lisbonTvm. 
Monroe  Twn. 
Piermont  Twn. 

Hillsboro/Weare „ 

County— Hillsborough 
Parts: 
Antnm  Twn. 
Deering  Twn. 
Hillsborough  Twa 
Weare  Twn. 
Windsor  Twn. 

PRIMARY  CARE:  New  Hampshire-        | 

Continued 

StnlctArmUsting 

Degree 

Service  area  name 

of  short- 
age 
group 

County— Menimack 

Parts; 

Henniker  Twn. 

County— Sullivan 

Parts: 

Washington  Twn. 

Raymorxl 

2 

County — Rockingham 

Parts: 

DeerfiekJ  Twn. 

Epping  Twn. 

Fremont  Twn. 

Nottingham  Twn. 

Raymond  Twn 

Upper  Connecticut  Valley  (Nh/Vt)  .. 

4 

County — Coos 

Parts: 

Clarks vine  Town 

Colebrook  Town 

CoiumbtaTown 

Dixville  Town 

Errol  Town 

Millsfield  Twp 

Pittsburg  Town 

Stewartstown  Town 

Wentworth  Localion 

PRIMARY  CARE:  New  Jen 

•y 

CointyU$l>ng 

County  name 

Degree 
of  Short- 
age 

group 

Atlantic 

Servrce  Area:  Sa-Lantic _... 

4 

Populatwn  Group:  Pov.  Pop.— 

Atlantk:  City 

1 

CanxJen 

Sennce  Area:  Camden  City 

4 

Cumberland 

Service  Area:  Bndgeton 

4 

FacHfty:  Leesburg  State  Pre 

2 

Essex 

Servrce  Area:  Central  fterwark  ... 

4 

Service  Area:  East  Orange  City  . 

2 

Service  Area:  North  Newartt 

4 

Servrce  Area:  South  Newark  

4 

Irvington 

1 

Hudson 

Populaton      Group:      Medk:aid 

Pop. — Jersey  City  

1 

Mercef 

Populatx>n  Group:  Medrcakl  Pop.— 

Trenton  City „.. 

1 

Passaic 

Sennce        Area:        Northskle 

Paterson _. 

3 

Salem 

Service  Area;  Bridoeton 

4 

Sussex 

Service  Area:  South  Sussex 

4 

PRIMARY  CARE:  New  Jersey 

S*nK»  An»  Labng 


Bridgeton 
County— Cumberland 
County— Salem 
Parts: 
Pittsgrove  Twp. 
Camden  City . 
County — Camden 
Parts: 
C.T.  6001-6020 

Central  Newark , 

County — Essex 
Parts: 
C.T.  13-14 
C.T.  18 
C.T.  26-32 
C.T.  34-35 
C.T.  37-40 
C.T.  55-60 
C.T.  62-68 
C.T.  80-83 

East  Orange  City 

County — Essex 
Parts: 
East  Orange  City 

North  Newark  

County — Essex 
Parts: 
C.T.  1-11 
C.T.  15-17 
C.T.  84-97 

Northstde  Paterson 

Courtly — Passarc 
Pai^ 
C.T.  1803-1807 

Sa-Lantic 

County— Atlantic 
Parts; 
BuenaBpro. 
Boena  Vista  Twp. 
Egg  Hartxw  City 
Folsom  Boro. 
Hamilton  Twp. 
Hammonton  Twp. 
Mulltca  Twp. 
Weymouth  Twp. 

South  Newartc  „ 

County— Essex 
Parts: 
C.T.  41-47 
C.T.  48.01-48.02 
C.T.  49-54 

South  Sussex  

County — Sussex 
Parts: 
AndowerTwp. 
BrarrchviSe  Boro. 
Byram  Twp. 
Franklofd  Twp. 
Franklin  Bora 
Fredon  Twp. 
Green  Twp. 
Hamburg  Boro. 
Hampton  Twp. 
Hardyston  Twp. 
Hopafcong  Boro. 
Laiayette  Twp. 
Newton  Twp. 
Odgenstxjrg  Boro. 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  New  Jersey— Continued 

SttvK»  Artti  Listing 


Service  area  name 


Sparta  Twp. 
Stanhope  Boro. 
Stillwater  Twp. 
Sussex  Boro. 
Vernon  Twp. 
Wantage  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  New  Jersey 

Popuiaton  Grajp  Latng 


Population  group 


Medicaid  Pop.— >Jersey  City  . 
County — Hudson 
Parts: 
Jersey  Crty— Medicaid 
Medicaid  Pop —Trenton  City 
Courrty— Mercef 
Parts: 
Trenton — Medicaid 

Pov.  Pop. — Irvtngton  

County— Essex 
Parts: 
C.T.  119 
C.T.  121-126 
C.T.  128-133 

Pov.  Pop.— Atlantic  City 

County— Atlantic 
Parts: 
Atlantic  City— Pov. 


Degree 
ol  short- 
age 
group 


PRIMARY  CARE:  New  Jersey 

Faoiny  Listing 


Facility  name 


Leesburg  State  Prs 

County — Cumberland 


Degree 
of  short- 


group 


PRIMARY  CARE:  New  Mexico 

County  Ustmg 


County  name 


Bernalillo 
Sennce  Area  South  West  Valley 
Population    Group:    Med.    Ind7 
HmJss         Pop.— Albuquerque 

Center 

•Catron  

•Chaves 
Population    Group:     Med.     Ind. 

Pop.— Chaves  Co 

•Cibola 

•Colfax 
Service  Area:  Springer/Cimarron 

•Curry 

Dona  Ana 


Degree 
of  short- 
age 
group 


3 
1 


1 
1 

2 
3 


PRIMARY  CARE:  New  Mexico-Continued 

Courly  LBting 


County  name 


Dona 


Degree 
of  short- 
age 
group 


Service  Area;  Hatch 

Service   Area:    Southern 

Ana 

Facility:    Southern    N.M.    Corr. 

Fac - 

•Eddy 
Population    Group:    Med.    Ind. 

Pop— Eddy  Co 

•Grant 

Sen/ice  Area:  Clift/Gila  

•Guadalupe 

Service  Area:  Pecos --. 

•Harding 

•Hidalgo 

•Lea 

Service  Area:  Jal/Eunice  

Service  Area:  Norttiem  Lea 

•Lincoln 
Service  Area:  Carrizozo-Capitan 

Service  Area:  Corona 

•Luna  - •• 

•McKinley 

•Mora 

•Otero 

Service  Area:  Cloudcroft 

•Rto  Arriba 

Sen/ice  Area:  Coyote 

Sendee  Area:  PenascoH'nKhas/ 

Embudo  _ 

Service  Area;  Rio  Chama 

Service  Area:  Tiena  Amariila  

Service     Area:     Western     Rio 

Aniba 

•Roosevelt 
Population    Group:    Med.    Ind. 

Pop. — Roosevett  Co 

•San  Juan 
Population     Group:     Am.     In. 

Pop.— San  Juan 

•San  Miguel 

Service  Area;  Pecos 

•Sandoval 

Service  Area:  Cuba  

Service         Area:         Southern 

Sandoval  

Santa  Fe 
Service     Area:     Santa     Fe/La 

Famtlia 

•Socorro 

Sen/ice  Area;  Claunch 

Service  Area*  Magdalena 

•Taos 
Service  Area:  Penasco/Truchas/ 

Embudo 

Service     Area     Questo/Anoyo 

Hondo  

Service  Area  Tres  Piedras  

•Torrance ~ 

'Union 

•Valencia  


1 
1 

3 


2 
1 
2 

2 

4 

3 
1 

4 
2 
2 


1 
2 

4 
1 


1 
1 
3 
2 
2 


PRIMARY  CARE:  New  Mexico 

S«rvic«  Area  Listing 


Service  area  name 


Camzozo-Capitan 

County — Lincoln 
Parts: 
Capitan  CCO 
Carrizozo  CCO 

Claunch  

County— Socono 
Parts: 
Claunch  CCD 

Clift/Gila 

County— Grant 
Parts: 
ED.  801  (Pinos  Altos  CCD) 
E.D.  803  (Tyrone  CCD) 
ED.  80&-806  (Tyrone  CCD) 

Cloudcroft  

County— Otero 
Parts: 
S  E.  Otero  CCD 

Corona 

County — Lincoln 
Parts: 
Corona  CCO 

Coyote  

County — Rio  Aniba 
Parts: 
Coyote  CCD 

Cuba ~ 

County— Sandoval 
Parts: 
Cuba  CCD 
Jemez  CCD 

Hatch  

County — Dona  Ana 
Parts: 
Hatch  CCD 

Jal/Eunlce "..•'• 

County — Lea 
Parts: 
Eunice  CCD 
JalCCD 

Magdalena 

County — Socorro 
Parts: 
Magdalena  CCD 

Northern  Lea  _ 

County — Lea 
Parts: 
Lovington  CCD 
Talum  CCD 

Pecos  

County— Guadalupe 
Parts: 
Dilia  CCD 
County— San  Miguel 
Parts: 
Pecos  CCD 
Villanueva  CCO 

PenascoTTruchas/Embudo 

County — Rio  Amba 
Parts: 
Chimayo  CCD 
Dixon  CCD 
County— Taos 
Parts: 
PenascoCCO 
Picuris  CCD 
Questo/Arroyo  HorxJo 


Degree 
ol  short- 
age 
group 
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PRIMARY  CARE:  New  Mexico— Corvtimjed 


Service  area  rame 


County— Taos 
Parts: 
Arroyo  Hondo  CCD 
QuestaCCO 

Rio  Chama  

County— Rio  Arriba 
Parts: 
Rio  Chama  CCD 

Santa  Fe/La  Familia _. 

County — Santa  Fe 
Parts: 
C.T.  3 
C.T.  7-9 
C.T.  10.02 
C.T.  12 

Southern  Dona  Ana 

County — Dona  Ana 
Parts: 
Anthony  CCD 
Souttiem  Dona  Ana  CCD 

Southern  Sandoval 

County — Sandoval 
Parts: 
C.T.  103-104 
C.T.  105.01-105.02 

Southwest  Valley „ 

County— Bernalillo 
Parts: 
C.T.  23 

C.T.  24.01-24.02 
C.T.  43 

C.T.  44.01-44.02 
C.T.  46.02-46.04 

Springer/Cimarron 

County — Colfax 
Parts: 
Cimarron  CCD 
Springer  CCD 

Tierra  Amarilla , 

County — Rio  Arht>a 
Parts: 
Tierra  Amarilla  CCD 
Vallecitas  CCD 

Tres  Piedras , 

County— Taos 
Parts: 
Tres  Piedras  CCD 

Western  Rio  Amba 

County — Rio  Arriba 
Parts: 
Jicarilla  CCD 
Western  Rio  Arriba  CCD 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  New  Mexico 

Papulation  Group  Ustng 


Population  group 


Am.  In.  Pop. — San  Juan  

County— San  Juan 
Parts: 
Am.  In.  Pop. 
Med.  Ind.  Pop.— Chaves  Co 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  New  Mextc»-Continued 

PopuMion  Gnup  Latng 

Population  group 

Degree 
of  short- 
age 
group 

County— Chaves 
Parts: 
Med.  tnd  Pop. 
Med,  Ind.  Pop.— Eddy  Co 

2 

1 

3 

County— Eddy 
Parts: 
Med.  tnd.  Pop. 
Med.  Ind.  Pop— Roosevelt  Co  ._... 
County — Roosevelt 
Parts: 
Med.  Ind.  Pop. 
Med.   Ind>lmlss   Pop.— Albuquer- 
que Center 

County — Bernalillo 

Parts: 

C.T.  14-15 

C.T.  20-22 

C.T.  25-28 

PRIMARY  CARE:  New  Mexico 

FadmyUstmg 

Facility  name 

Degree 
of  short- 
age 
group 

Southern  N.M.  Corr.  Fac 

County— Dona  Ana 

3 

PRIMARY  CARE:  NewYorK 

County  UUmg 

County  name 

Degree 
of  short- 
age 

group 

Ait>any 
Service  Area:  Northwest  Albany  . 
Service  Area:  Southeast  Albany 
City  

2 
3 
2 

2 

4 
2 

4 
1 
1 
4 

4 
2 

1 

3 

3 

2 

3 

1 

Service         Area:         Westerlo- 
Rensselaervilfe 

•Allegany 
Service  Area;  Arcade 

Service  Area:  WensvMIe 

Bronx 
Service  Area:  High  Bridge  

Service  Area:  Hunts  Point  

Service  Area:  Morris  Heights 

Service  Area:  Morrisania  

Senrtce  Area:  Mott  Haven/Point 
Morris  

Service  Area:  SourKlview  

Senrice     Area:     Tremont/West 
Farms  

Facility:  Nye  Corr.  FacVRikers  Is- 
land  _ 

Broome 
Service  Area:  Deposit 

•Cattaraugus 

Service  Area:  Arcade 

Service        Area:        Randolph/ 

Ellicottvine 

Population  Group:  Seneca  Na- 

PRIMARY  CARE:  New  Vorti— Continued 

Coittty  IMing 


County  name 

Degree 
of  short- 
age 
group 

Population  Group:  Seneca  Na- 
tion—Allegany  Reservation 

•Cayuga 

Service  Area:  Aurora  

Service  Area:  Cato  

Service  Area:  GrotorVMoravia  .... 

Population  Group:  Pov.  Pop.— 

Oswego  CHy 

2 

4 
2 

4 

3 

•Chautauqua 
Service  Area:  DunkirV-Fredonia  . 
Service  Area:  Union  City  (Pa/Ny) 
Senm»  Area:  Westfield  

4 
4 
4 

PopulalK>n  Group:  Seneca  Na- 
tion—Cattaraugus  Res 

1 

•Chenango 
Service     Area:     Cincinnatus/De 
Ruyter 

2 

Service  Area:  Greer>e 

3 

Service         Area:         HamllorV 
Sherburne 

4 

•Clinton 
Sennce  Area:  Corin»VLuzeme  ... 
Service  Area:  Danrwmora  

3 
2 

•Columbta 
Service  Area:  Southeast  Colum- 
bia   

3 

Cortland 
Service    Area:    C«rx:tnnatus/De 
Ruyter 

2 

•Delaware 
Service  Area:  Deposit 

3 

Service  Area;  HanoockAA/cUton  ... 

Service  Area:  Hobart  Stamford  .. 

Service      Area:      Margaretville/ 

Andes  

2 

4 

3 

Dutchess 

Sennce   Area:   N.   Harlem  Val- 
ley—Oulchess  

Population  Group:  Low  income 
Pop. — Beacon  

3 
2 

Erie 
Sennce  Area:  Black  Rock/River- 
side   

2 

Sen^k^e  Area:  EKcot  Neighbor- 
hood—(BuHate)  

2 

Populaboo  Group:  Pov.  Pop.— 
P.S.  84  Area 

1 

Population  Group:  Pov.  Pop.— 
Lower  West  Side 

1 

Population  Gro«ip:  Seneca  Na- 

tk)n — Cattaraugus  Res 

•Essex 
Service   Area:   Central    Adiron- 
dack   

1 
1 

Service  Area:  E.  Cent.  Essex 

Service  Area;  Waaensburg  

•Franklin 

Servwe  Area:  Canton-Potsdam  .. 

Servk:e  Area:  Tupper  Lake 

•Genesee 

3 

4 

4 
1 
4 

Greene 
Service  Area:  Cairo  

4 

Sennce  Area;  Western  Greene  .. 
•Hamilton 
ServKe    Area:   Central   Adron- 
dack 

3 
1 

Servk^  Area:  South  HamWon  .... 
Senrrce  Area:  Webb 

4 
3 
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PRIMARY  CARE:  New  Yofk— Continued 

County  Laung 


County  name 


Dearee 
of  snort- 
age 
group 


Herkimer 

Service  Area  Webb 

Service  Area;  West  WinfieW 

•Jefferson 

Service  Area:  Adams 

Service  Area;  AlexarxJria  Bay 

Service  Area;  Gouvemeur 

Population  Group:  Pov.   Pop  — 

■Watertown  

Kings 
Service         Area:         Bedford- 

Stuyvesant 

Service  Area:  Bushwick 

Service  Area;  Crown  Heights- 
Brooklyn  

Service  Area-  East  Ny-Brook(yn  . 

Service  Area;  Williamstxjrg  

'Lewis 

Service  Area;  Boonville  

Service  Area  CanxJen  

Livingston 

Service  Area  Letchworth  

Service  Area;  N.  Livingston 

Madison 
Service     Area:     Cincinnatus/De 

Ruyter 

Service         Area         Hamilton/ 

S^ert)ume 

Monroe 

Service  Area  Jordan  

Service  Area:  Westside  (Roch- 
ester)   — 

Montgon'>ery 
Service    Area;    Western    Mont- 
gomery   

New  York 
Service   Area:   Alphabet   City- 
Lower  East  Skle 

Service  Area  East  Harlem 

Service  Area  Upper  West  Side  . 
Service  Area:  West  Central  Har- 
lem   

Population      Group;      Chinese 

Pop. — Lower  East  Side 

Population  Group:  Homeless  & 

Pov.  Pop— Chelsea 

Facility:  Bellevue  Hosp.  Center  .. 
Oneida 

Service  Area:  Boonville  

Service  Area;  Camden  

Service         Area:         Hamilton/ 

Shertxjme 

Service  Area  West  Winfiekl 

Population  Group:  Pov.  Pop.— 

City  of  Utica 

Onondaga 
Service   Area:   Southern  Onon- 
daga   

Population  Group:  Pov.  Pop.— 

Syracuse  

Orange 
Population  Group:  Med.  IndJMig. 

Pop. — f^.E.  Orange  

Population  Group:  MigTMed.  Ind. 

Pop.— S.W.  Orange  

Orleans 

Service  Area  Oak  Orchard  

Oswego 


3 
2 

2 
1 

4 


1 
2 

1 
1 
1 

3 
2 

4 
3 


2 

4 
4 
1 


2 
3 

4 

2 

4 

1 

3 

3 
2 

4 
2 


2 

4 

4 
2 
3 


PRIMARY  CARE:  New  York— Continued 

County  Listing 


County  name 


Degree 
of  short- 
age 
group 


Service  Area:  Central  Square 

Service  Area:  Pulaski  

Population  Group:   Pov.   Pop  — 

Oswego  Crfy 

'Otsego 

Service  Area;  Cherry  Valley  

Service  Area  Southeast  Otsego 

Service  Area;  Soutfrwest  Otsego 

Service  Area  Western  Otsego  .. 
Queens 

Service  Area;  South  Jamaica 

Population      Group:      Medicaid 

Pop. — Rockaway 

Saratoga 

Service  Area  Corinth/Luieme  ... 
Scher>ectady 

Population  Group;   Pov.   Pop- 
Hamilton  Hill/Mt.  Pleasant 

'Schohane 

Service  Area  Cherry  Valley  

Service  Area  Hobart/Sfamtord  ... 

Service         Area         Southern 

Schoharie  

'Seneca 

Service  Area  South  Seneca  

'St  Lawrence 

Service  Area  Alexandria  Bay 

Service  Area  Canton-Potsdam  .. 

Service  Area  Gouverr>eur 

Service  Area;  Massena  

Service  Area  Ogdensburg  

Service  Area  Starlake 

Service  Area  Tupper  Lake 

'Steuben 

Sen/ice  Area:  Elkland  (Ny/Pa)  .... 
'Sullivan 

Service  Area:  Cochecton 

'Tompkir« 

Service  Area  GrotorVMoravia  .... 
Warren 

Service  Area  Corinth/Luzerne  ... 

Service  Area  Warrensburg  

Wayne 

Service  Area;  Sodus - 

Westchester 

Service   Area;   Southwest   Yor>- 
kers 

Population     Group:     Medicaid./ 
Hisp.  Pop— Port  Chester 

Population  Group:  Pov.  Pop.— S. 
Mt  Vernon 

Population      Group:      Pov./Ltn. 

Anr>er.  tmm. — N.  Tarrytown  

•Wyomir)g 

Service  Area  Arcade 

Service  Area  Letchwortti  

Facility:  Attica  Con.  Fac 

•Yates 


PRIMARY  CARE:  New  York 
Service  Area  Listing 


3 

3 


2 
3 
1 
1 

3 

4 

3 


2 
4 

2 

2 

1 

4 
4 
4 
2 
4 
1 

3 

4 

4 

3 
4 


1 
1 

4 
2 

2 

4 
3 

4 


PRIMARY  CARE:  New  York— Continued 
SenKt  Area  Listing 


Service  area  name 


C.T. 
C.T. 
C.T. 
C.T. 


Service  area  name 


Adams 


Degree 

of  sJwrt- 

age 

group 


County — Jefferson 
Parts: 
Adams  Twn. 
Ellisberg  Twn. 
Henderson  Twn. 
Lonaine  Twn. 
Rodman  Twn. 
Worth  Twn. 

Alexandria  Bay  

County — Jefferson 
Parts; 
Alexandria  Twn. 
Cape  VirKenl  Twn. 
Clayton  Twn. 
Lyme  Twn. 
Orleans  Twn. 
Philadelphia  Twn. 
Theresa  Twn. 
County— SI  Lawrence 
Parts: 
Hammond  Twn. 
Alphabet  City— Lower  East  Side 
County — New  York 
Parts: 

10.02 
20 

22.01-22  02 
24 
C.T.  26.01-26  02 

Arcade  - 

County — Cattaraugus 
Parts: 
•Farnr>ersville  Twn. 
'Franktinvtlle  Twn. 
'Freedom  Twn. 
'Machias  Twn. 
'Yorkshire  Twn. 
County— Wyorrwng 
Parts: 
'Arcade  Twn. 
•Eagle  Twn. 
•Java  Twn. 
•Orangeville  Twn. 
•Sheldon  Twn. 
•WethersfieW  Twa 

Aurora 

County — Cayuga 
Parts: 
Gerx>a  Twn. 
Ledyard  Twn. 
Scipto  Twn. 
Spnngporttwn. 
Vence  Twa 

Bedford-Stuyvesant „ 

County — Kings 
Parts: 
C.T.  11 
C.T.  23 
C.T.  25 
C.T.  27 

C.T.  29.01-29.02 
C.T.  31 
C.T.  33 
C.T.  35 
C.T.  179 
C.T.  181 
C.T.  183 
C.T.  185.01-185.02 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  New  Yorfc-Continued 

PRIMARY  CARE:  New  Yor1(— Continued 

PRIMARY  CARE:  New  Yoffc— Continued 

Ssnic*  Arm  Listing 

Stiyle*  Ana  Uaung 

Smvkm  Arm  UttMtg 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
o«  short- 
age 

Service  area  name 

Degree 
of  short- 
age 
group 

group 

group 

C.T.  187 

C.T.  329 

C.T.  427 

C.T.  189 

C.T.  331 

C.T.  429 

C.T.  191 

C.T.  333 

C.T.  431 

C.T.  193 

C.T.  335 

C.T.  433 

C.T.  196 

C.T.  337 

C.T.  435 

C.T.  197 

C.T.  339 

C.T.  437 

C.T.  199 

C.T.  341 

C.T.  439 

C.T.  201 

C.T.  343 

C.T.  441 

C.T.  203 

C.T.  345 

C.T.  443 

C.T.  205 

C.T.  347 

C.T.  445 

C.T.  207 

C.T.  349 

C.T.  447 

C.T.  213 

C.T.  351 

C.T.  453 

C.T.  215 

C.T.  353 

C.T.  455.97-455.98 

C.T.  217 

C.T.  355 

C.T.  465 

C.T.  219 

C.T.  357 

C.T.  473 

C.T.  221 

C.T.  359 

C.T.  477 

C.T.  223 

C.T.  361 

C.T.  481 

C.T.  225 

C.T.  363 

C.T.  483 

C.T.  227 

C.T.  365.01-365.02 

C.T.  487 

C.T.  229 

C.T.  367- 

C.T.  489 

C.T.  231 

C.T.  369 

C.T.  491 

C.T.  233 

C.T.  371 

C.T.  493 

C.T.  235 

C.T.  373 

C.T.  495 

C.T.  237 

C.T.  375 

C.T.  497 

C.T.  239 

C.T.  377 

C.T.  501 

C.T.  241 

C.T.  379 

C.T.  503 

C.T.  243 

C.T.  381 

C.T.  505 

C.T.  245 

C.T.  383 

C.T.  511 

C.T.  247 

C.T.  385 

C.T.  513 

C.T.  249      ■ 

C.T.  387 

C.T.  527 

C.T.  251 

Black  Rock/Riverside  

2 

C.T.  1142.01-1142.02 
Cairo 

4 

C.T.  253 

County— €rie 
Parts: 

C.T.  255 

County— Greene 

C.T.  257 

C.T.  55-69 

Parts: 

C.T.  259.01-259.02 

Boonville 

3 

Cairo  Twn. 
Durtiam  Twn. 

C.T.  261 

County— Lewis 

C.T.  263 

Parts: 

Greenville  Twn. 

C.T.  265 

Lewis  Twa 
Leyden  T>m. 

Camden 

2 

C.T.  267 

County — Lewis 

C.T.  269 

LyonsdaleTwa 

Parts; 

C.T.  271 .01 -27:. 02 

West  Turin  Twn. 

Osceola  Twn. 

C.T.  273 

County— Oneida 
Parts: 

Osceola  

2 

C.T.  275 

County— Oneida 

C.T.  277 

Ava  Twn. 

Parts: 

C.T.  279 

Boonville  Twn. 

Annsville  Twn. 

C.T.  281 

Forestport  Twn. 

C^anxlen  Twn. 

C.T.  283 

• 

Bushwick  

2 

Ftorence  Twn. 

C.T.  285.01-285.02 

County— Kings 

VierviaTwn. 

C.T.  287 

Parts: 
C.T.  389 

Canton-Potsdam 

4 

C.T  289 

County — Franklin 

C.T  291 

C.T.  391 

Parts: 

C.T.  293 

C.T.  393 

Dickinson  Twn. 

C.T.  295 

C.T.  395 

Waverly  Twn. 

C.T.  297 

C.T.  397 

County— St  Lawrence 

C.T.  299 

C.T.  399 

Parts: 

C.T.  301 

C.T.  401 

Canton  Twn. 

C.T.  303 

C.T.  403 

ColtonTwn. 

C.T.  307 

C.T.  405 

Hopkinton  T¥vn. 

C.T.  309 

C.T.  407 

Panshville  Twn. 

C.T.  311 

C.T.  409 

Pierrepont  Twn. 

C.T.  313 

C.T.  411 

Potsdam  Twn. 

C.T.  315 

C.T.  413 

Stockholm  Twn. 

CT  31701-31702 

C.T.  415 

Cato 

2 

C.T.  319 

C.T.  417 

County— Cayuga 

C.T.  321 

C.T.  419 

Parts: 

C.T.  323 

C.T.  421 

Cato  Twn. 

C.T.  325 

C.T.  423 

Conquest  Twn. 

C.T.  327 

C.T.  425 

Ira  Twn. 
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PWMAAY  CAREi  Hew  Y«rtt— Contwufed 

PMMAAV  CARE:  New  Y<m«(— Cortfraed 

PRIMARY  CARE:  Hem  Vortt-Contnued 

Sanice  Atm  Uttmg 

Smt^AfmLtUng 

SanKt  Ana  Usbng 

Degree 

o«sIkx«- 

age 

Degree 
ot  snort- 

I 

Degree 
of  sliort- 

Service  ar«a  name 

Service  area  name 

age 

Service  area  name 

age 

group 

group 

group 

Victory  Twn. 

C.T.  794  (Potermo  Twn.). 

lewteTwa 

Central  Adironr'ai-k 

1 

C.T.  796  (Potermo  Tw»0 
C.T.  798  (Poternxj  Tw»w) 

MoriahTwn. 
Worth  Hudson  Twa 

County— Essex 

Parts: 

C.T.  800  (Potermo  Twn.), 

WestportTwa 

Newcomb  Twn. 

C.T.  802  (Potenno  Twn.). 

Wilteboro  Twa 

County — Han'iitton 
Parts: 

C.T.  804  (Potenno  Twru) 
C.T.  806  (Potermo  Tw«.> 

East  Harlem ~. 

3 

County— New  York 

Indiar!  Lake  Tvvn. 

C.T.  810  (Potenno  Tw»u> 

Parts: 

torig  Lake  Twn. 

C.T.  812  (Potermo  Twn.). 

C.T.  156.02 

Central  Square  _ _ 

3 

C.T.  814  (Potemw  Twi».> 

C.T.  15a02 

County — Osvkego 

C.T.  816  (Potermo  T*w».> 

C.T.  160.20 

Parts: 

C.T.  818  (Potermo  Twn.)^ 

C.T.  162 

C.T.    205-^06    (Constartia 

C.T.  820  (Prtermo  Twr.> 

C.T.  164 

Twn.) 

C.T.  8??  (Potermo  T»*n.) 

C.T.  166 

C.T.   207.01-207.03    (Hasl- 

C.T.  824  (Potermo  Twn.) 

C.T.  168 

jngs  Twn ) 

C.T.  866  (Potermo  Twn.) 

C.T.  170 

e.T.  208  (Potermo  Twn.> 

C.T.  864  (Potem>o  Twn.) 

C.T.  172.01-172  02 

C.T.  209.02  (Pt.) 

C.T.  866  (Potermo  Twn.) 

C.T.  174.01-174.02 

Cherry  Vaiiev 

2 

C.T.  888  (PotefdW)  Twn.^ 
C.T.  870  (Potermo  Twn.) 

C.T.  178 
C.T.  180 

County — Otsego 

Parts: 

C.T.  872  (Potermo  Jwn,} 

C.T.  182 

Cherry  Valley  Twn. 

C.T.  874.01-874.02 

C.T.  184 

Roseboom  Twn. 

C.T.  876 

C.T.  188 

SpnngftekJ  Twn. 

C.T.  878 

C.T.  192 

County — Schona.  le 

C.T.  880 

C.T.  194 

Parts: 

C.T.  882 

C.T.  196 

Sna'on  Twn. 

C.T.  884 

C.T.  t98 

CincinrtatusDe  Ruyfef  

2 

C.T.  886 

C.T.  202 

Courrty— Chei  .ango 

C.T.  888 

C.T.  204 

Parts: 

C.T.  890 

C.T.  206               J 

Lmuklaert  Tvwv 

C.T.  892 

C.T.  210 

Pitcher  Twn. 

• 

.T.894 

East  NY-BrooWyn  ...._ 

1 

Couwty— Cortland 

C.T.896 

County— Kmgs 

Parts: 

I 

C.T.898 

Parts: 

Cincinnatus  Twn. 

C.T.900 

C.T.  904 

Cuyler  Twn.- 

C.T.902 

C.T.  906 

Taykx  Twn. 

DannenDora - — 

2 

C.T.  908 

Wil'et  Twn. 

1 

County— Clinton 

C.T.  910 

County — Madison 

I 

Parts: 

C.T.  912 

Parts: 

Dannemoca  Town- 

C.T.  914 

De  Ruyter  Twn. 

Saranac  Towrv 

C.T.  916 

Cochecton  

County — Sullivan 

4 

Deposit 

3 

C.T.  918 

County — Broome 

1 

C.T.  920 

Parts: 

1 

Parts: 

C.T.  922 

Cochecton  Twn. 

CoiesvilJe  Twn. 

C.T.  982 

Delaware  Twiv 

Sanlord  Twn. 

C.T.  1068 

Fremont  Twn. 

WirKteor  Twn. 

1 

C.T.  1070 

Highland  Twn. 

County — Delaware 

1 

C.T.  107a 

Tusfen  Twn. 

I 

Parts: 

1 

C.T.  1098 

CofintMiizeme  — _ 

i        » 

Deposit  Twn. 

C.T.  1100 

County— Clinton 

Tompkms  Twa 

C.T.  1102 

Parts- 

' 

Dunkiifc-Fredonia  

4 

C.T.  1106 

Clinton  Town 

County — Chautauqua 

C.T.  1110 

Ellenburg  Town 

Parts: 

C.T.  1112 

County— Saratoga 

1 

Afkwright  Twa 

C.T.  1114. 

Parts: 

' 

Charlotte  Twn. 

C.T.  1118 

CohnthTwa 

Dunkirk  Twa 

C.T.  1120 

Day  Twn. 

Dunkirk  City 

C.T.  1122 

Pomfret  Twn. 

C.T.  1124 

Hadley  Twn. 

Portland  Twn. 

C.T.  1126 

County— Warren 

Shendan  Twa 

C.T.  1128 

Parts: 

Stockton  Twn. 

C.T.  1130 

Lake  Luzerne  Twn. 

E.  Cent.  Essex  _     

3 

C.T.  1132 

Stony  Creek  Twn. 

' 

County — Essex 

C.T.  1134 

Crown  Heights — Brooklyn  

1 

Parts: 

C.T.  1136 

County— Kings 

Elizabeth  Twn. 

C.T.  1138 

Parts: 

Essex  Twa 

C.T.  1140 

C.T.  508  (Potermo  Twn.) 

Keene  Twn. 

1             C.T.  1146 
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l>RIMARY  CARE:  N«w  Vorit— Continued 
Sanicm  Ana  Ustng 


Service  area  name 


C.T.  1148 

C.T.  1150 

C.T.  1152 

C.T.  1154 

C.T.  1156 

C.T.  1158 

C.T.  1160 

C.T.  1162 

C.T.  1164 

C.T.  1166 

C.T.  1168 

C.T.  1170 

C.T.  1172.01-1172.02 

C.T.  1174 

C.T.  1176.01-1176.02 

C.T.  1178 

C.T.  1180 

C.T.  1182.01-1182.02 

C.T.  1184 

C.T.  1186 

C.T.  1188 

C.T.  1190.97 

C.T.  1192 

C.T.  1194 

C.T.  1196 

C.T.  1200 

C.T.  1202.97-1202.98 

C.T.  1208 

C.T.  1210 

C.T.  1214 

C.T.  1220 

Elkland  (Ny/Pa)  

County— Steuben 
Parts: 

Tuscarora  Town 

Woodhull  Town 

Ellenburg  

County— Clinton 
Parts: 

Clinton  Town 

Ellenburg  Town 
County — Saratoga 
Parts; 

Corirrtti  T»m. 

Day  Twn. 

Edinburg  Twn. 

Hadley  Twn. 
County — Warren 
Parts: 

Lake  Luzerne  Twn. 

Stony  Creek  Tvm. 
Ellicot  Neighbort>ood-<Buf(aio) 
County — Erie 
Parts: 

C.T.  12 

C.T.  13.01-12.02 

C.T.  14.01-14.02 

C.T.  15-18 

C.T.  25.01-25.02 

C.T.  26 

C.T.  27.01 

C.T.  31 

Gouvemeur 

County— Jefferson 
Parts: 

Antwerp  Tvm. 
County— St  Lawrence 
Parts: 

De  Kab  Twn. 


Degree 
of  snort- 
age 

group 


PRIMARY  CARE:  Htm  Yorit— Continued 

Stmot  Arm  Usbng 


Service  area  name 


De  Peyster  Twn. 
Edwards  Twn. 
Fowler  Twffi. 
Gouverr>eur  Twn. 
Hermon  Twn. 
Macomb  Twn. 
RossieTwn. 

Greene 

County— Chenango 
Parts: 
German  Twn. 
Greene  Twn. 
McDor>ougti  Twn. 
Smittiville  Twn. 

GrotOTk'Moravia 

County— Cayuga 
Parts: 
Locke  Twn. 
Moravia  T\Mn. 
Sempronius  Twn. 
Summertiill  Twn. 
County — Tompkins 
Parts: 
Groton  Twn. 

Hamiltorv^Shertx»rr>e 

County— Chenango 
Parts: 
Columbus  Twn. 
Otsehc  Twn. 
Shertxjme  Twn. 
Smyrna  Twn. 
County— Madison 
Parts: 
Brookfield  Twn. 
Eaton  Twn. 
Georgetown  Twn. 
Hamttton  Twn. 
ljebarK>n  Twn. 
Madison  Twn. 
County— Onetda 
Parts: 
Sangerfieid  Twn. 

Harwock/WaJton  

County — Delaware 
Parts: 
Coictwster  Twn. 
Hancock  Twn. 

High  Brtdge 

Courrty— Bronx 

Hobart/Stamford  „. 

County — Delaware 
Parts: 
Davenport  Town 
HarpersfieM  Town 
KortrightTown 
Stamford  Town 
County— Schoharie 
Parts: 
Jefferson  Town 

Hunts  Point _ 

County— Bronx 

Jordan — 

County— Monroe 
Parts: 
C.T.  7 
C.T.  13-15 
C.T.  39 
C.T.43 


Degree 
of  short- 
age 
group 


4 
4 


1 

4 


PRIMARY  CARE:  Htm  Yofk— Continued 

Sarvfe*  ATM  Litanp 


Service  areananw 


C.T.  48-53 

C.T.  55-66 

C.T.  80 

C.T.  91-92 

C.T.  93.01 

Letchworth 

County— Livingston 
Parts: 

Portage  Twn. 
County — Wyomir>g 
Parts: 

•Castile  Twn. 

*Gair>esville  Twn. 

'Genesee  Falls  Twn. 

•Pike  Twn. 

Margaretville/Andes 

County — Delaware 
Parts: 

Andes  Twn. 

Middtetown  Twn. 

Masserta 

County — St  Lawrence 
Parts: 

Brasher  Twa 

Lawrence  Twn. 

Louisville  Twn. 

Madrid  Twn.  (e.'A) 

Masserui  Twn. 

NorloikTwn. 

Waddington  Twn.  {e.V») 

Morris  Heights  

County — Bronx 

Morrisania 

County — Bronx 
Parts: 

C.T.  47 

C.T.  49 

C.T.  59.02 

C.T.  61 

C.T.  65 

C.T.  67 

C.T.  69 

C.T.  123 

C.T.  125 

C.T.  127.01 

C.T.  129.01 

C.T.  131 

C.T.  133 

C.T.  135 

C.T.  137 

C.T.  139 

C.T.  141 

C.T.  143 

C.T.  145 

C.T.  147 

C.T.  149 

C.T.  151 

C.T.  153 

C.T.  156 

C.T.  157 

C.T.  161 

C.T.  163 

C.T.  165 

C.T.  167 

C.T.  169 

C.T.  171 

C.T.  173 

C.T.  175 


Degree 
of  short- 
age 
group 


1 

4 
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Service  are»Mama 


C.T.  177 
C.T.  179 
C.T.  181 
C.T.  183 

Mott  Haven/Point  Morris 

County— flcofw 
Parts: 
C.T.  11 
C.T.  15 
C.T.  17 
C.T.  23 
C.T.  25 

C.T.  27.01-27.02 
C.T.  31 
C.T.  33 
C.T.  35 
C.T.  37 
C.T.  39 
C.T.  41 
C.T.  43 
C.T.  71 
C.T.  73 
C.T.  75 
C.T.  77 
C.T.  79 
C.T.  81 
C.T.  83 
C.T.  85 
C.T.  M 
C.T.  89 
C.T.  119 
C.T.  121.02 
C.T.  127.02 
C.T.  129.02 
N.  Hertem  Valley— Outctwss 
County — Dutchess 
Parts: 
Amerwa  Twa 
Dover  Twn. 
^4orth  East  Twn. 
Pine  Plains  Tv*n. 
Stantord  Twn. 
Washington  Twn. 

N.  Livingstorv 

Cownty— Livingston 
Parts: 
Avon  Twa 
Caledonia  Twn. 
Geneseo  Twn. 
Grcveiarxl  Twa 
Leicester  Twn. 
Lima  Twn. 
Livonia  Twn. 
YofV  Twn. 

Northeast  Alt)any _ 

County — Abany 

Oak  Orchard 

Courrty— Orleans 
Parts: 
Altxon  Twa 
BarreTwn. 
CarttonTwa 
Clarendon  Twa 
Gaines  Twn. 
Kendafl  Twa 
Murray  Twn. 
Ogdenstxjrg — 


Degree 
©(short- 
age 
group 


pmMARY  CARE:  M««  Yot*— ConJmeed 

mLmmg 


Service 


County— St  Lawrence 
Parts: 
Depeyster  Twa  (pt> 
listxjnTwa 
Macomb  Twn.  (pt.> 
Madrid  Twn.  (pLji 
Momstown  Twa 
Ogdenstxirg  City 
Oswegatchie  T\rwiL 
Waddington  Twn.  <L) 

Pulasfcl 

Cou«ty— Oswego 
Parts: 
Albion  Twn. 
BoyistonTwa 
Mexico  Twn. 
Orv»eH  Twa 
RedfiekJ  Twa 
Richland  Twa 
SarKJy  Creek  Twrv 
Wllliamstown  Twh. 

Randolph/Elllcottville 

County— Cattaraugus 
Parts: 
'Cold  Spring  Xwh. 
•Corwwango  Twnt 
•Ellicottville  Twa 
•Little  Valley  Twbl 
•Mansfield  Twa 
•r4apollTwa 
•New  Atoion  Twn 
•Randoiph  Twn. 
•South  Valley  Twa 

Sodus  

Cownty— Wayne 
Parts: 
C.T.  204-205  (¥awoi»» 
C.T.  208-209  (3adbs» 
C.T.  215-216  (RMe-euia»| 

Sountfview 

County— Bronx 

South  Hamilton 

Co«nty — Hamttton 
Parts: 
AhettaTwn. 
Bemon  Twn. 
Hope  Twa 
Lake  Pleasant  Twa 
Morehouse  Twa 
Welts  Twa 

Soutit  Jamaica 

County— Queens 
Parts: 
C.T.  152 
C.T.  154 
C.T.  190 
C.T.  196 
C.T.  198 
C.T.  202 
C.T- 204 
C.T.  206 
I  aT-208 

C.T.  212 
C.T.  244 
C.T.  246 
C.T.  248 
C.T.  250 
C.T.  252 


PfUMARV  CARE:  Nm»  Yof«»— ConttMed 


Degree 
ol  snort- 
age 
group 


Service  ara»naine 


C.T.  258 
C.T.  260 
C.T.  262 
C.T.  266 
C.T.  270 
C.T.  272 
C.T.  274 
C.T.  276 
C.T.  278 
C.T.  280 
C.T.  284 
C.T.  288 
C.T.  41 » 
C.T.  414 
C.T.  44« 

South  Seneca ~ 

County — Seneca 
Parts: 
Covert  Twa 
LodlTwn. 
Ovid  Twa 

Southeast  Albany  City 

Couity — Albany 

Southeast  Columbia 

County — Columbia 
Parts: 
Arx^ramTwck 
CopakeTwn. 
Gallatin  Twn. 
Hillsdale  Twra 
Taghkanic  Twa 

Southeast  OtsegO' 

Cownty— Otsego 
Parts: 
Decatur  Twa 
MarylarKlTwa 
WestfOfoTwa 
Worcester  Twn. 

Southern  Onondaga 

County— Onondaga 
Parts: 
FabiusTwa 
Latayette  Twa 
Onondaga  Indian  Res. 
OnorKlaga  Twn.  (a.'/fel 
OtiscoTvwx 
Pompey  Twa 
TuHy  Xvm. 

Soutkem  Schoharie 

County— Schoharia 
Parts: 
Blenheim  Twa 
Broome  Twn. 
Conesviite  Twn. 
Fulton  Twa 
GilboaTwn. 
Middleburgh  Twrw 

Southwest  Otsego 

County— Otsego 
Parts: 
Butte'nuts  Twa 
Morris  Twa 
Southwest  Yonkers  _. 


Degree 
of  snort- 
age 
group 


County— Westchester 
Parts: 
C.T.  1.01-V02 
C.T.  2.01-2.03 
C.T.  3 
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PRIMARY  CAR&  New  Tofk— Coninued 


Service  area  r«me 

Degree 
of  short- 
age 

group 

C.T.  4.01-4.02 

Q.T.5-6 

C.T.  10 

C.T.  11.01-11.02 

C.T.  12 

C.T.  13.01-13.03 

C.T.  16 

Stariike > 

4 

County— St  Lawrence 

Parts: 

'Clare  Twn. 

•CIrtton  Twn. 

•Cotton  Twn.  (s.'A) 

•Fine  Twn. 

•Pitcaim  Twn. 

•Russell  Twn. 

Tremont/Wesl  Farms 

1 

County — Bronx 

Tupper  Lake  

1 

County — FrarMin 

Parts: 

AttarrxKTt  Twn. 

Courty— St  Lawrence 

Parts: 

PiercefieW  Twn. 

Union  City  (Pa/I^)  

4 

County— Chautauqua 

Parts: 

Clymer  Twr\. 

French  Creek  Twn. 

Upper  West  Side 

4 

County— New  York 

Parts: 

C.T.  177 

C.T.  179 

C.T.  181 

C.T.  183 

C.T.  185 

C.T.  187 

C.T.  189 

C.T.  191 

C.T.  193 

C.T.  195 

C.T.  197.01 

C.T.  199 

C.T.  201 .01 

C.T.  203 

C.T.  206 

C.T.  207X)1 

Warrensburg 

4 

Courty— Essex 

Parts: 

Minerva  Twn. 

Cour<y — Warren 

Parts: 

Chester  Twn. 

HoriconTwn. 

Johnsburg  Twn. 

Thurman  J>m\. 

Warrenstxirg  Twn. 

Wet*  _._ 

3 

Courty-rHamilton 

Parts: 

Inlet  Twn. 

Courty— Hertemer 

Parts:     ^ 

Webb  Twn. 

Wellsvile  ..       

2 

PRMARV  CARE:  New  Yortt-CortinuBd 

PRMARV  CARE:  New  Yerti-Coninued 

SMbvAwUMhp 

StmaAimlMtng 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  Short- 
age 

group 

group 

County— Allegany 

County — Chautauqua 

West  Central  Harlem _ 

2 

Parts: 

Courty— New  York 

•Chautauqua  Twn. 

Parts: 

•Ripley  Twn. 

C.T.  186 

•Sherman  Twa 

C.T.  190 

•WestfieW  Twn. 

C.T.  107.02 

WestskJe  (Rochester) 

1 

C.T.  200 

Courty— ♦tonroe 

C.T.  201 .02 

Parts: 

C.T.  207.02 

C.T.  2 

C.T.  208 

C.T.  16-17 

C.T.  209.01-209.02 

C.T.  23 

C.T.  211-212 

C.T.  27 

C.T.  213.01-213.02 

C.T.  32 

C.T.  214 

C.T.  41 

C.T.  216 

C.T.  64-66 

C.T.  217.01-217.02 

C.T.  69 

C.T.  218-220 

C.T.  94.03 

C.T.  221.01-221.02 

C.T.  95 

C.T.  ???-226 

C.T.  96.01 -«6.04 

C.T.  227.01-227.02 

WHhamsburg  „ 

1 

C.T.  228-230 

County— Kings 
Parts: 
C.T.  507 
C.T.  509 
C.T.  515 
C.T.  519 
C.T.  523 
C.T.  526 

C.T.  231.01-231.02 
C.T.  232-234 
C.T.  235^)1-235.02 
C.T.  236-237 
C.T.  239 
C.T.  241 

C.T.  243.02 

C.T.  529 

WestWinfiekl  .._    . 

2 

C.T.  531 
C.T.  53.3 

County— HeiWmer 

Parts: 

C.T.  535 

Cokjmbia  Twn. 

C.T.  537 

LitehfiekJ  Twn. 

C.T.  539 

Warren  Twa 

C.T.  545 

WinfieklTwn. 

C.T.  547 

County— Oneida 

C.T.  549 

Parts: 

C.T.  551 

BrkJgewater  Twn. 

C.T.  553 

Westerto-Ftensselaerville 

Courty— At>any 

2 

C.T.  555 

Western  Greene .'...„ „ 

3 

BBIftJABW  /^ABC    *' **-- 

A. 

Courty — Greef>e 

PRIMARY  CARE:  New  YOf« 

Parts: 

PqptiMian  day  Mtfry 

Ashland  Twn. 

Hurter  Twn. 

Degree 

ofsFtort- 

age 

orouD 

Jewett  Twn. 

Population  group 

Lexington  Twa 

Prattsville  Twn. 

if*'*^' 

Windham  Twn. 

Chinese  Pop.— Lower  East  SMe  ... 

4 

Western  Montgomery 

3 

Courty— New  York 
Parts: 

Courty— Montgomery 

Parts: 

C.T.  2.01-2.02 

Canajoharie  Twa 

C.T.  6 

MindenTwa 

C.T.  8 

PalatiTM  Twn. 

C.T.  10.01-10.02 

Root  Twa 

C.T.  12 

SL  Johnsville  Twn. 

C.T.  14.01-14.02 

Western  Otseoo  

1 

C.T.  15.01 

County— Otsego 

C.T.  16 

Parts: 

C.T.  18 

Burlington  Twa 

C.T.  20 

Edmeslon  Twn. 

C.T.  22.01-22.02 

New  Lisbon  Twn. 

C.T.  24-26 

PittsfieWTwn. 

C.T.  26.01-26.02 

Ptainfiekl  Twn. 

C.T.  27-29 

WeslfieW „ -_ 

4 

C.T.  30.01-30.02 
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PRIMARY  CARE:  New  Yorfc— Continued 

Poputt0on  Qnx^  UsUng 


PRIMARY  CARE:  New  York— Continued 

Popultton  Qfoup  UsMftQ 


Degree 
o<  short- 
age 

Degree 
of  wiort- 

Population  group 

Population  group 

age 

group 

group 

C.T.  31-32 

Goshen  Twn. 

C.T.34 

Monroe  Twn. 

C.T.  36.01-36.02 

Warwick  Twa 

C.T.  38 

Pov.  Pop.— City  of  Utwa  

3 

C.T.  40-41 

County— Oneida 

C.T.  43 

Parts: 

C.T.  45 

Pov.  Pop.— City  of  Utte 

Hometess  &  Pov.  Pop.— Chelsea  .. 

1 

Pov.  Pop.-flamlton  HHVML  Pleas- 

County—New  York 

ant  „... 

1 

Parts: 

County;:-Schenectady 

Hometess 

Parts: 

C.T.  93 

C.T.  207-209 

C.T.  95 

C.T.  210.01-210.02 

C.T.  97 

C.T.  214-217 

C.T.  99 

Pov.  Pop.— Lower  West  Side 

1 

C.T.  101 

County— Erie 

C.T.  103 

Parts: 

C.T.  109 

C.T.  68 

C.T.  Ill 

C.T.  71.01-71.02 

C.T.  113 

C.T.  72.01 

C.r.  115 

Pov.  Pop.— Oswego  City  __ 

3 

C.T.  117 

County— Cayuga 

Low  Income  Pop.— Beacon 

2 

Parts: 

County — Dutchess 

Sterling  Twa 

Parts: 

County— Oswego 

C.T.      2101-2103      (200% 

Parts: 

Pov.) 

Hannibal  Twa 

Med.  Ind./Mig.  Pop.— N.E.  Orange 

4 

MinettoTwa 

County— Orange 

New  Haven  Twa 

Parts: 

Oswego  Twa 

Bioommg  Grove  Twn. 

OswegoCity 

ComwaMTwn. 

ScrtMTwa 

Crawford  Twa 

Pov.  Pop.— P.S.  84  Area 

1 

Hamptonburgh  Twa 

County— Erie 

HighJands  Twn. 

Parts: 

Montgomery  Twa 

C.T.  27.02 

New  Windsor  Twn. 

C.T.  29 

NewburghCity 

C.T.  32.01-32.02 

NewburghTwa 

C.T.  33.01-33.02 

Woodbury  Twa 

C.T.  34-36 

Medk:aid  Pop.— flockaway   _ 

4 

C.T.  39.01-39.02 

County— Queens 

C.T.  40.01-40.02 

Parts: 

C.T.  41 

C.T.  916.01-916.02 

C.T.  44.02 

C.T.  916.99 

Pov.  Pop. — S.  ML  Vernon 

4 

C.T.  918 

County— Westchester 

C.T.  922 

Parts: 

C.T.  928 

C.T.  25-36 

C.T.  934 

C.T.  40-41 

C.T.  938 

Pov.  Pop.— Syracuse 

4 

C.T.  942.01-942.03 

County— Onondaga 

C.T.  952 

Parts: 

C.T.  962 

City  Of  Syracuse 

C.T.  964 

Pov.  Pop.— Watertown 

4 

C.T.  972 

County— >Jeflefson 

C.T.  992 

Parts: 

C.T.  998 

BrownvHIe  Twa 

C.r.  1008 

City  Of  Watertown 

C.T.  1010 

HounsfieM  Twa 

C.T.  1032 

Le  Ray  Twa 

MedKaidXisp.  Pop.— Port  Chester 

1 

PameliaTwa 

County— Westchester 

Rutland  T«vn. 

Parts: 

Watertown  Twa 

C.T.  78-82 

PovTLta         Amer.         Imm— N. 

MigTMed.  Ind.  Pop— S.W.  Orange 

2 

Tarrytown  .„ 

2 

County— Orange 

County— Westchester 

Parts: 

Parts: 

Chester  Twa 

C.T.  116 

PRIMARY  CARE:  Htm  Voffc— Continued 


Population  group 


Serteca  Nation— Allegany  Reserva- 
tion   

County— Cattaraugus 
Parts: 
Allegany  Res. 
Seneca  Natior>— Cattaraugus  Res. 
County — Cattaraugus 
Parts: 
Cattaraugus  Res. 
County— Chautauqua 
Parts: 
Cattaraugus  Res. 
County— Erie 
Parts: 
Cattaragus  Res. 


Degree 

oftJnrt- 

age 

group 


PRIMARY  CARE:  New  York 

FacmfUatng 


Facility  name 


Attica  Corr.  Fac  „. 

County— Wyoming 
Beflevue  Hosp.  Center 

County — New  York 
Nye  Corr.  FacTRikers  Island 

County — Broru 


Degree 
of  short- 
age 
group 


3 
3 
3 


PRIMARY  CARE:  North  Carolina 

County  U$iftg 


County  name 

Degree 
of  short- 
age 
group 

Atexander — ;. 

*Anson 

3 

2 

'Beaufort 
Service  Area:  Belhaven  „ 

1 

Service  Area  RtchiarxJ _ 

3 

•Bertie 

•Bladen . 

•Cakjwen 

Service  Area:  Western  CakJwell  . 
•Carteret 

Service  Area:  Eastem  Carteret  .. 

•Caswell „ _ 

Catawba 

Populatwn  Group:  Pov.  Pop.— 

Catawba  Co 

•Chatham 

•Cherokee 

Service  Area:  Hot  House/Shoal 

•Clay 

•Cteveland 

Poptjlatkxi    Group:    Med.    Ind. 

Pop.— Cleveland  Co 

•Cohjntxjs  - - 

Cumbertand 

Sendee  Area:  S.E.  Cumbertand  . 

•Currituck  ....„ _..„ 

•Dare 

Servk»  Area:  Hatteras  

1 
2 

1 

4 
2 

2 

4 

1 

1 

1 

4 

2 
3 

4 
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PRIMARY  CARE:  North  Carolina-Continued 

Counry  Using 
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County  name 


'Duplin 

'Edgecombe 

Franklin 

Gaston 
Population      Group:      Medicaid 

Pop.— Gaston  Co 

'Gates 

'Graham 

'Greene  

Guilford 
Service  Area:  Inner  City  Greens- 
boro   

'Halifax 

Service  Area:  Littleton  

Service  Area:  Scotland  Neck 

'Hamett 
Service  Area:  Westem  Hamett  ... 
Population  Group:   Pov.   Pop. — 

Angier/Buies  Creek  ,.... 

'HerxJerson 
Population  Group:  Mig.   Pop.— 

Henderson/Polk 

'Hoke  

'Hyde 

•Johnston 

Service  Area  Benson 

Sen/ice    Area:    Newton   Grove/ 

Grantham  

Population  Group:   Mig.   Pop.— 

Johnston/Sampson 

'Jones 

'Madison 

•Martin  

Mecklenburg 
Serv«e  Area:  Central  Chark>tte  .. 

'Morrtgomery  

'Nash 
Population  Group:  Mig.   Pop.— 

NasWWilson  

New  Hanover 
Service    Area:    Norttiem    New 

Hanover 

'Norttiampton  

Onstow 

'Pender 

'Person 

'Polk 
Population  Group:   Mig.   Pop.— 

Henderson/Polk 

Randolph  ^ 

'Robeson  

'Sampson 
Sen/ice    Area:    Newton   Grove/ 

Grantham  

Population  Group:   Mig.   Pop.— 

Johnston/Sampson 

'Stanly 
Population  Group:  Pov.  Pop. — 

Stanly  Co 

Stokes 

Sen/ice  Area:  Dantxjry  

'Surry 
Population  Group:  Pov.  Pop. — 

Surry  Co 

'Swain  

•Tyrrell 

Union 

•Warren 


Degree 
of  Short- 
age 
group 


2 

2 

4 


4 
2 
3 

1 


2 

4 
4 
4 

1 
2 


1 
2 

4 
4 
4 


1 
3 

4 


2 
2 

1 
2 


2 
3 
3 

4 


PRIMARY  CARE:  North  Carolina— Continued 

County  Uttng 


County  name 

Degree 
of  short- 
age 
group 

Servk:e  Area  Littleton  

1 

Service  Area:  Warrenton 

4 

'Washington  

4 

'Wayne 
Service    Area:    Newton 
Grantham  

Grove/ 

2 

'Wilson 
Population  Group:   Mig. 
Nash/Wilson  ... 

Pop.- 

■J 

Population  Group:  Pov. 
Wilson  Co 

Pop.- 

1 

PRIMARY  CARE:  North  Carolina 

StvK*  Afwa  Latmg 


Service  area  name 


Belhaven 

County— Beaufort 
Parts: 
BathTwp. 
Pantego  Twp. 

Benson  

County— Johnston 
Parts: 
Banner  Twp. 
Elevation  Twp. 
Meadow  Twp. 
Pleasant  Grove  Twp. 

Cemral  Charlotte  

County— Mecklenburg 
Parts: 
C.T.I 
C.T.  4-8 
C.T.  36-37 
C.T.  38.98 
C.T.  39.01-39.02 
C.T.  40-42 
C.T.  43.02 
C.T.  44-52 

DantHJry 

County— Stokes 
Parts: 
C.T.  701-703 

Eastern  Carteret 

County— Carteret 
Parts: 
Atlantic  Twp. 
Cedar  lslar>d  Twp. 
Davis  Twp. 
HarVers  Island  Twp. 
Marshatlberg  Twp. 
Memman  T¥*p. 
PortsrrxKrth  Twp. 
Sea  Level  Twp. 
Smyrna  Twp. 
Stacy  Twp. 
Straights  Twp. 

Hatteras „.. 

County — Dare 
Parts: 
Hatteras  Twp. 
Kenr>ekeet  Twp. 
Hot  House/Shoal  Creek  


Degree 
of  snort- 
age 
group 


1 


PRIMARY  CARE:  North  Carolina— Continued 

Ssmca  An»  Ultng 


Senrice  area  name 


County— Cherokee 
Parts: 
Hot  House  Twp. 
Shoal  Creek  Twp. 

Inrw  City  Greensboro 

County— Guilford 
Parts: 
C.T.  108.01 
C.T.  101 
C.T.  107.02 
C.T.  110 
C.T.  111.01 
C.T.  112-115 

Littleton  

County— Halifax 
Parts: 
BrinkleyviNe  Twp. 
Butterwood  Twp. 
Littleton  Twp. 
County— Wanen 
Parts: 
Rshirjg  Creek  Twp. 
Juddns  Twp. 
Newton  Grove/Granttiam  . 
County — Johnston 
Parts: 
Bentonsville  Twp. 
County — Sampson 
Parts: 
Newton  Grove  Twp. 
Westbrooks  Twp. 
County — Wayne 
Parts: 
Grantham  Twp. 

Northern  New  Hanover  

County — New  Hanover 
Parts: 
C.T.  101-103 
C.T.  110-115 

Richland 

County— Beaufort 
Parts: 
Richland  Twp. 

S.E.  Cumberland 

County— CumberlarKJ 
Parts: 
Cedar  Creek  Twp. 
Eastover  Twp. 
Grays  Creek  Twp. 

ScoOand  Neck  

County — Halifax 
Parts: 
Conoconnara  Twp. 
Palmyra  Jwq. 
Roseneath  Twp. 
Scotland  Neck  Twp. 

Warrenton 

County — Warren 
Parts: 
Fork  Twp. 
Hawtree  Twp. 
Nuttxjsh  Twp. 
River  Twp. 
Roanoke  Twp. 
Sandy  Creek  Twp. 
ShoocoTwp. 
SixpoundTwp. 
Smith  Creek  Twp. 


Degree 
of  Short- 
age 
group 
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PRIMARV  CARE:  North  Caro«<n»— Continued 

Stnte*  Ana  LatlKg 


Servic«  area  name 


Warrenton  Twp. 

Western  CakJweM  ~ 

County — CaWwefl 
Parts: 
Globe  Twp. 
Johns  Rrver  Twp. 
Mulbeny  Twp. 
PaflefsonTwp. 
WBson  Creek  Twp. 

Western  Hamett  

County — Hamett 
Parts; 
Anderson  Creek  Twp. 
Bart>ecueTwp. 
JohnsonviOe  Twp. 
Lillirfgton  Twp. 
Stewarts  Creek  T«^. 
Upper  Little  River  Twip. 


Degree 
o(  snort- 
age 
group 


PRIMARY  CARE:  North  Caroltna 

PopuMon  Omu)  LMnp 


Population  group 


Med  Ind.  Pop.— Cteveiand  Co  .. 
County— Oevetend 
Parts: 
Med.  Ind.  Pop. 

Medk»kl  Pop— Gaston  Co 

County— Gaston 
Parts: 
MedeaidPop. 

MIg.  Pop.— Hendersoo/PoJk - 

County — Henderson 
Parts; 
Mig.  Pop. 
County— Pok 
Parts: 
Mig.  Pop. 
Mig.  Pop.— >John8to»VSanipson  . 
County-^Jo»w«ton 
Parts: 
Mig.  Pop. 
County— Sampson 
Parts: 
Mig.  Pop. 

Mig.  Pop.— Nash/Wilson  

County— Nash 
Parts: 
Mig.  Pop. 
County— Wilson 
Parts; 
Mig.  Pop. 
Pov.  Pop.— Angier/Buies  Creek 
County — Hamett 
Pwts; 
Black  River  Twp. 
Neils  Creek  Twp. 
Pov.  Pop.— Catawba  Co  — . — 
County— Catawba 
Parts: 
Pov.  Pop 
Pov.  Pop.— Stanly  Co 


PRIMARY  CARE:  North  CaroHna— Continued 

PtpuMon  Onxp  La*ng 


Population  gnxip 


County— Stanly 
Parts; 
Pov.  Pop. 
Pov.  Pop.— Surry  Co  ... 
County — Surry 
Parts; 
Pov.  Pop. 
Pov.  Pop— Wilson  Co 
County— Wilson 
Parts: 
Pov.  Pop. 


Degree 
of  snort- 
age 
group 


PRiURY  CARE:  North  Dakota 

CottHyUHing 


County 


Degree 

of  slwrt- 

age 

group 


*Adams 

Service  Area:  Lemmon  (ScVNd) 
'Barnes 

Service  Area:  Wimbledon 

*Benson — __....- 

Billings 

Service  Area:  Belfield/Medora  .. 
'Bottineau 

Service  Area;  Mohali  

'Bowman 

Senm^e  Area;  Baker  (Mt/Nd)  — 

Senm^e  Area;  BowmarVScranton/ 

Rttame 

'Bufke 

Servk:6  Area:  Kenmare/BowbeHs 

Service  Area;  Powers  Lake/Co- 

hjmbus - 

Cavalier 

Service  Area;  LangdorVWalhaNa 
'Dickey 

ServKe   Area:    EHendale/Edgely 
(NdTSd) 

Servwe  Area;  Oakes/Forman  

•Divide  _ - _ - 

Dunn  ....••^•.««.«....«*««.««*.««— .-••-. 

'Emmons — 

•Foster 

Servtte  Area;  Carrington  

•GoWen  Valley 

Grand  Forks 

Service  Area;  Norlhwood 

•Grant „ 

•Kidder 

Service  Area;  Carrington  „„ 

Service  Area:  Medina 

la  Moure 

Servk:e   Area;    EUendale/Edgely 
(NcVSd) 

Service  Area;  La  Moure 

'McHenry 

Mcintosh 

SenrK«  Area:  WisheVNapoleon  .. 

•McKenae  

•McLean  _ - 

Morton 

ServKe  Area;  West  MortorVEast 
Startt 


1 
1 

1 

2 

3 

2 

4 
2 
3 


2 
3 
2 
1 
1 
1 

4 
3 

2 

2 

4 
2 


2 

1 

4 

1 
3 

4 


PRIMARY  CARE:  North  Dakota-Continued 

CDWftyLUng 


County  rxame 


Mountrail 

Service  Area;  Stantey/Tioga 

•Nelson 

ServKe  Area;  McVaie  

Sennce  Area:  Northwood 

•Oliver 

•Pembina 

Service  Area:  Cavalier 

Service  Area:  Langdon/WalhaHa 

'Rarwom 

•RenwUe 

Service  Area;  Kenmare/Bowt)ells 

Service  Area;  Mohali  

'Richland 

Sennce       Area:       HankinsoiV 

LWgenwod  (»WSd)  

'Rolette 

Sargent 

Service  Area:  Oakes/Forman 

'Sheridan „ 

'Skipe 

Service  Area:  Amkton — 

ServKe  Area:  Baker  (Mt/Nd)  

'Stark 

ServKe  Area:  BelfiekVMedora  .... 

Service  Area:  West  Morton^East 
Staik ™ 

Servtee  Area:  Firiley  

Sennce  Area:  Northwood 

•Stutsman 

Servk;«  Area:  Carringlon  

Service  Area;  Medirw 

Service  Area:  Wimbledon _. 

'Towner „_ - 

•W««J 

Service  Area:  Kenmare/Bowtwils 
•WeBs 

Senoce  Area:  Carrington  

•Williams 

Service  Area:  Stantey/Tioga 


Degree 
of  snort- 
age 
group 


3 
2 
1 

2 
3 
2 

4 
2 


2 
2 

3 
1 

1 
3 

1 

1 

2 
2 

4 
2 
1 
3 

4 

4 

1 


PRIMARY  CARE:  North  Dakota 

S^mct  Arm  LMng 


Service  area  name 


Amidon  

County— Stope 
Parts; 
Amidon  City 
Carrol  Twp. 
Cash  Twp. 
Cedar  Creek  Twp. 
Chalcy  Butte  Unorg. 
CorworTw^ 
Crawford  Twp, 
Deep  Creek  UrK>rg. 
DovreTwp. 
E-Sta  Unorg. 
Harper  Twp. 
Hume  Twp. 
Mineral  Springs  Twp. 
MoordTw^ 
Mound  Twp. 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  North  Dakota-Continued 

Serncm  Ana  Using 


Service  area  name 


Northwest  Slope  Unorg. 

Peaceful  Valley  Twp. 

Rainy  Butte  Twp. 

Richland  Center  Twp. 

Sand  Creek  Twp. 

Sheets  Twp. 

Slope  Center  Twp. 

Sunshine  Twp. 

White  Lake  Twp. 

Woodberry  Twp. 

Baker  (Mt/Nd)  

County — Bowman 
Parts: 

Sunny  Slope  Twp. 

W.  Bowman  Unorg. 
County— Slope 
Parts: 

Bucklin  Twp. 

Hughes  Twp. 

Marmarth  City 

W.  Slope  Unorg. 

BelfieW/Medora 

County — Billings 
County— Stark 
Parts: 

BelfiekJ  City 

South  Heart  City 

West  Stark  Unorg. 

Bowman/Scranton/Rhame 

County — Bowman 
Parts: 

Adelaide  Twp. 

Amor  Twp. 

Bowman  City 

Bowman  Twp. 

Boyesen  Twp. 

Buena  Vista  Twp. 

Fischbein  Twp. 

Gascoyne  City 

Gascoyne  Twp. 

Gem  Twp. 

Gokjfiekj  Twp. 

Graint>ett  Twp. 

Grand  River  Twp. 

Haley  Twp. 

Hart  Unorg. 

LaddTwp. 

Langberg  Twp. 

Marion  Twp. 

Minnehaha  Twp. 

Nebo  Twp. 

RhameCrty 

Rhame  Twp. 

Scranton  City 

ScrantonTwp. 

Star  Twp. 

Stillwater  Twp. 

Talbot  Twp. 

Whiting  Twp. 

Carrington „ 

County— Kidder 
Parts: 

•Frettim  Twp. 

'Lake  Williams  Twp. 

•PetersvHIe  Twp. 

•Pettibone  Twp. 

•Pettibone  City 

•Rexine  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  North  Dakotft— Continued 

StrvKt  Arm  Latng 


Service  area  name 


*Wallace  Twp. 
County — Stutsman 
Parts: 

'Conklin  Twp. 

'Corinne  Twp. 

•Edmunds  Twp. 

*Gert)er  Twp, 

'Glacier  Twp. 

'Kensal  City 

'Kensal  Twp. 

'Lowery  Twp. 

'Marston  Moor  Twp. 

'Nogosek  Twp. 

•Pingree  City 

*Pir>gree  Twp. 

•Pipestream  Valley  Twp. 

•Strong  Twp. 

•Wadsworth  Twp. 

•Walters  Twp. 

•Woodworth  City 
County— Foster 
County— Weils 
Parts: 

'Berlin  Twp. 

•Bikxleau  Twp. 

•Cathay  Twp. 

'Cathay  City 

'Haaland  Twp. 

'Hawksnest  Twp. 

'Johnson  Twp. 

•Progress  Twp. 

•South  Cottonwood  Twp. 

•Speedwell  Twp. 

•Sykeston  City 

'Sykeston  Twp. 

•West  Ontario  Twp. 

•Woodward  Twp. 

Cavalier  

County — Pembina 
Parts: 

Advance  Twp. 

Akra  Twp. 

Bathgate  City 

Bathgate  Twp. 

Beaulieu  Twp. 

Canton  City  City 

Carlisle  Twp. 

Cavalier  City 

Cavalier  Twp. 

Crystal  City 

Crystal  Twp. 

Drayton  City 

Drayton  Twp. 

EkxaTwp. 

Felson  Twp. 

Gardar  Twp. 

Hamilton  City 

Hamilton  Twp. 

Joliette  Twp. 

La  Moure  Twp. 

LirKoln  Twp. 

Lodema  Twp. 

Midland  Twp. 

Mountain  City 

Neche  City 

Neche  Twp. 

Part<  Twp. 

PemtJinaCity 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  North  Dakota-Continued 

Serve*  >(rM  Lutinp 


Service  area  name 


Pemtjina  Twp. 

St  Joseph  Twp. 

St.  Thomas  City 

St.  Thomas  Twp. 

Thingvalla  Twp. 
Ellendale/Edgely  (KM/Sd)  , 
County — Dickey 
Parts: 

Ada  Twp. 

Altwrttta  Twp. 

Albion  Twp. 

EWen  Twp. 

Eltendaie  City 

Ellendale  Twp. 

Elm  Twp. 

Forties  City 

Fullerton  City 

German  Twp. 

Grand  Valley  Twp. 

Hamberg  Twp. 

Kent  Twp. 

Kentner  Twp. 

Keystorw  Tv^p. 

Lorralrie  Twp. 

Maple  Twp. 

Memcourt  City 

Monango  City 

Northwest  Twp. 

Porter  Twp. 

Potsdam  Twp. 

Spring  Valley  Twp. 

Valley  Twp. 

Van  Meter  Twp. 

Whitestorw  Twp. 

Wright  Twp. 

YorWown  Twp. 

Young  Twp. 
County — La  Moure 
Parts: 

Edgely  City 

GokJen  Glen  Twp. 

KulmCity 

Nora  Twp. 

NordenTwp. 

Pomona  View  Twp. 

Ray  Twp. 

Swede  Twp. 

WanoTwp. 

Woflowt>ank  Twp. 

Finley 

County — Steele 
Parts: 

Broadlawn  Twp. 

Carpenter  Twp. 

Colgate  Twp. 

Easton  Twp. 

Edendale  Twp. 

Enger  Twp. 

Finley  City 

Finley  Twp. 

Franklin  Twp. 

GoWen  Lake  Twp. 

Greenview  Twp. 

Hope  City 

Hugo  Twp. 

Luveme  City 

Melrose  Twp. 

Primrose  Twp. 


Degree 

of  srxxt- 

age 

group 


1 
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PRIMARY  CARE:  North  Dal»»»— Contenoed 

PRIMARY  CARE:  North  Dakota— Continued 

PRMARV  CARE:  North  Dakota-Continued 

S»nk»AtmUi»ng 

Sank*  Atm  IMtng 

Stnka  Arm  Ugtng 

Degree 
of  short- 

Degree 
of  short- 

Degree 
of  snort- 

Service  area  name 

age 

Service  area  name 

age 

Service  area  rame 

age 

grotp 

group 

groi<) 

Riverside  Twp. 

County— 4ji  Moure 

Mictiigan  Twp. 

Shertorooke  T»rp. 

Parts: 

Nash  Twp. 

W«ow  Lake  Twp. 

Adrian  Twp. 

NesheimTwp. 

HankinsorVLidgerwood  (NtVSd)  

2 

Badger  Twp. 

OsagoTwp. 

County — RicMand 

BertmCity 

PekinCity 

Parts: 

Black  Loam  Twp. 

Petersburg  City 

Barney  Tv*p. 

Blue  Bird  Twp. 

Petersburg  Twp. 

BeMordTwp. 

Dean  Twp. 

Rubm  Twp. 

Brarxlenburg  Tiwp. 

Dickey  City 

Sarnia  Twp. 

Brightwood  Twp. 

Gladstone  Twp. 

TolnaCity 

Dar«onT**p. 

Glen  Twp. 

Wamduska  Twp. 

DevifloTwp. 

Glenmore  Tvi^. 

WiBiams  Twp. 

. 

Dexter  Twp. 

Grand  Rapids  Twp. 

Medv>a 

2 

DuerrTwp. 

Grandwiew  Twp. 

County— Kidder 

EtmaTwp 

GreerrviUe  Twp. 

Parts: 

Falnnount  City 

Henrietta  Twp. 

AMenTvyp- 

FaJTTTXxjnt  Twp. 

JudClty 

Buckeye  T¥*p. 

Gfar«Twp. 

Kennlson  Tvi^. 

Bunker  Twp. 

Great  Bend  C«y 

La  Moure  City 

Crystal  Spring  Twp. 

Greendale  Twp. 

UtehviUe  Twp. 

Davison  City 

Hanldnson  City 

Marion  City 

Graf  T¥»p. 

U  Mars  Twp. 

Mikkelson  Twp. 

Haynes  Twp. 

Liberty  Grove  Twp. 

OvidT¥»p. 

MannmgTwp. 

Lidgerwood  Cty 

Pearl  Lake  T*»p. 

Peace  Twp. 

MantadorCity 

Prairie  Twp. 

QuinbyTwp. 

MoranTwp. 

Raney  Twp. 

Sibley  Twp. 

Wirfdo  Twp. 

RoscoeTwp. 

South  Kidder  Unorg. 

Wyr»dmef»CMy 

RusselTwp. 

Steele  City 

Wyndmere  T\<»p. 

RyanTw^. 

Tanner  T\Mp. 

Kenmare/BowrtMMs 

4 

Saratoga  Twp. 

TappenCity 

County — Burlce 

Sheridan  Twp. 

Tappen  Twp. 

Parts: 

Verona  City 

Valey  Twp. 

BowbettsCHy 
BowbeilsTwp. 

1  nng<fo'VM/fllhnM 

3 

Vernon  Twp. 

County — Cavalier 

WeiserTwp. 

Carter  Twp. 

County — Pembina 

WesttordTwp. 

DimondTwp. 

Parts: 

Wiliams  Twp. 

RaxtonCily 

Watt^ataCity 

WoodlawnTwp. 

Kandiyohi  Twp. 

WalhalaTwp. 

County— Stutsman 

Lemrrwn  (ScVNd)  _   ..; 

1 

Pvts: 

■ 

Mtrmisota  Twp. 

County— Adams 

Bkx)menfieM  T¥»p. 

r4orth  Star  Twp. 

Parts: 

Chase  Lake  Unorg. 

North  Burlte  Unorg. 

E.  Adams  (Unorg.)  S.  'h 

Chicago  Twp. 

Richland  Twp. 

GilstrapTwp. 

Cleveland  City 

Rosetarxl  Twp. 

ttorth  Lemmon  Twp. 

• 

Flint  Twp. 

VanvilleTwp. 

Orange  Twp. 

Germarva  Twp. 

Ward  Twp. 

South  Fork  Twp, 

Griffin  Twp. 

County— Renville 

McViHe  ..- 

3 

Iosco  Twp. 

Parts: 

County— Nelson 

Medina  City 

Fairbanks  Twp. 

Parts: 

Newtxjry  Twp. 

GroverTwp. 

Adtor  Twp. 

Peterson  Twp. 

Ivanhoe  Twp. 

Bergen  Twp. 

Sinclair  Twp. 

McKinney  Tvi^ 

Central  Twp. 

St  Paul  T¥»p. 

Prospenty  Twp. 

Clara  Twp. 

Stirton  Twp. 

RocktordTwp. 

DahlenTwp. 

StreeterCity 

Roosevelt  Twp. 

Dayton  Twp. 

Streeter  Twp. 

StaRordTwp. 

DoddsTwp. 

Va«ey  Spring  Twp. 

ToteyCity 

Enterprise  Tvvp. 

WeWTwp. 

County — Ward 

FieW  Twp. 

MohaN  ..._ _. 

2 

P»ts: 

Forde  Twp. 

County — Bottineau 

Baden  Twp. 

Hamlin  Twp. 

Parts: 

OennrutfV  Twp. 

Illinois  Twp. 

Antler  City 

Elmdale  Twp. 

LakotaCity 

Antler  Twp. 

Greentxjsh  Twp. 

LakotaTwp. 

Blaine  Twp. 

Kenmare  City 

Lee  Twp. 

Cut  Bank  Twp. 

Kervnare  Twp. 

LevalTwp. 

Hoffman  Twp. 

Sauk  Prairie  Twp. 

McViiie  City 

LansfordCity 

Spencer  Twp. 

Melvin  Twp. 

Lansford  Twp. 

La  Moure  _ _ 

1 

MKhiganCity 

Renville  Twp. 
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PRIMARY  CARE:  North  Oal(Ot»-Con«nued 

PRIMARY  CARE:  North  Drtcot^-Continued 

PRIMARY  CARE:  North  Dakota-Continued 

SantmArmUttng 

Stnv  Ana  umng 

SoMOt  ArH  Using 

Service  area  name 

Degree 

of  sihort- 

age 

Servwe  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

group 

Sherman  Twp. 

Cleary  Twp. 

ENtburyTwp. 

Wheaton  Twp. 

Columbus  City 

Grand  Prame  Twp. 

County — Renville 

Colville  Twp. 

Lake  Town  Twp. 

Parts: 

Dale  Twp. 

Leal  City 

Brandon  Twp. 

Fay  Twp. 

Minnie  Lake  Twp. 

Callahan  Twp. 

Foothills  Twp. 

Pieree  Twp. 

Clay  Twp. 

Forthun  Tv»p. 

Pillsbury  City 

Cokjuhoun  Twp. 

Gamess  Twp. 

Rogers  City 

Eden  Valley  Twp. 

Harmorww  Twp. 

Rogers  Twp. 

GranoCity 

Keller  Twp. 

Sibley  aty 

Grassland  Twp. 

Larson  city 

Sibley  Trail  Twp. 

Hamerly  Twp. 

Leaf  Mountain  Twp. 

UxtXKlge  Twp. 

Hamlet  Twp. 

Lignite  City 

WimtHMlon  City 

Hurley  Twp. 

Lucy  T«vp. 

County— Stutsman 

LockwoodTwp. 

Portal  Twp. 

Parts: 

Loraine  City 

Portal  City 

Ashland  Twp. 

Mohall  City 

Powers  Lake  City 

Courtenay  Twp. 

Sherwood  City 

Short  Creek  Twp. 

Courtenay  City 

Norttiwood  „ 

County— Grand  Forfcs 

2 

SooTwp. 
Thorson  Twp. 

Dtftiam  Twp. 
Gray  Jwq. 

Parts: 

Vale  Twp. 

Spiritwood  Lake  City 

ArvHla  Twp. 

Stanley/Tioga 

^ 

Wishek/Napoleon  

County— Mcintosh 

1      - 

Avon  Twp. 
Elm  Grove  Twp. 

County— Mountrail 
County— Williams 

Grace  Twp. 
Lammore  City 

Parts: 
Big  Meadow  T«vp. 

PRIMARY  CARE:  Ohio 

a                      Cotfttr  Latmg 

LamnrK)re  Twp. 
Lind  Twp. 

Champion  Twp. 
Dry  Fork  Twp. 

Logan  Center  Twp. 

Equality  Twp. 

Degree 
of  short- 

Locetta Twp. 

Farmvale  Twp. 

County  name 

Moraine  Twp. 

GoMen  Valley  Twp. 

age 

Niagara  City 

Hazel  Twp. 
Hofflund  Twp. 

group 

Niagara  Twp. 

'Adams „ 

2 

Northwood  City 

Lindahl  Twp. 

Allen                   •      ~ 

& 

Northwood  Twp. 

Nesson  Valley— Unorg. 

Facility:  Uma  Corr.  1 

3 

Pteasant  View  Twp. 

New  Home  Twp. 

'Ashtabula 

Washtr>gtoo  Twp. 

Pleasant  Valley  Twp. 

ServKe  Area:  Orwel 

2 

County— Nelson 

Ray  City 

S.  E.  Williams— Unocg. 

'Brown  

4 

Parts: 

Butler 

AnetaCity 

Sauk  Valley  Twp. 

Sennce  Area:  Eastem  Hamilton  . 

1 

OraTwp. 

South  Meadow  Twp. 

Populatton  Group:   Pov.   Pop.— 

Rugh  Twp. 

TkDgaCity 

W.  MMdMown  ...     .„ 

t 

County— Steele 

Tioga  T>wp. 

Carroll „. 

4 

Parts: 

View  Twp. 

Clart( 

Beaver  Creek  Twp. 

West  Bank  Twp. 

Populatkjn  Group;  Pov.   Pop.— 

NewtXirgh  Twp. 

WiWroseCity 

SpringfteW  

2 

Sharon  City 

West  MortorVEast  Stark 

1 

Clermont 
Service  Area:  Eastem  Clermont  . 

Sharon  Twp. 

County — Morton 

3 

Westfiek)  Twp. 

Parts: 

•Coshocton 

Oakes/Forman 

3 

AlmontCity 
Curlew  Twp. 
Engetter  Twp. 

Populatton   Group:   Med.   Ind.— 
Coslwcton  Co  

County — Otckey 

1 

Parts: 

Cuyahoga 

Bear  Creek  Twp. 

Glen  UIHn  City 
Hebron  City 

Service  Area:  GlenviBe  

1 

Clement  Twp. 

Servrce  Area:  Hough/Norwood  ... 

2    « 

Divide  Twp. 

New  Salem  City 

ServKe  Area:  ML  PleasAlntorv 

Hudson  Twp. 

West  Morton— Unorg. 

MilesACortett  

1 

James  River  ^ 'alley  Twp. 

County— Stark 

Servtoe  Area:  Near  WestfWest 

LoveK  Twp. 

Parts: 
East  Stark-Unorg.  (E.  'A) 

SKle  

1 

LiKMenCity 

Service          Area:          Western 

Cakes  City 

Rchardton  City 

Collirwood 

2 

Port  Emma  Twp. 

t«C   -.  ft.   1          J 

wimoieuuii 

1 

Populatkx)      Group:      Medkaid 

Riventele  Twp. 

County — Barnes 

Pop.— Clafk-FultofVDenisoo/ 

County — Sargent 

Parts: 

Tre 

1 

Powers  Lake/Cdumbosa  

2 

Ashtabula  Twp. 
BaldMnn  Twp. 

Population      Group:      Medcakj 
Pop.— Central/fairtax/Klnsman 

County — Burke 

1 

Parts: 

DazeyCity 

•Daike „ 

3 

Batteview  Twp. 

Dazey  Twp. 

'Fayetia 

3 

Clayton  Tv*p. 

Edna  Twp. 

FranMin 
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PRIMARY  CARE:  Ohio— Continued 

Cotftty  La»ng 


County  name 


Service    Area:     Lower    Linden 

(N.E.  Cokjmbus) 

Service  Area:  Near  hiorttVUniver- 

sity  „ _ 

*Guerr»sy 

Service  Area:  Cambndge  

ServKe  Area:  Freeport  

Hamrtton 
Service   Area:   East   End   (Ciiv 

CKwiati)  

Service  Area:  East&Lower  Price 

HtH/S.  Fairmont 

Service    Area:    Lincoln    Heights 

(Ondnrwti)  

Service  Area:  MiBvale _ 

Service  Area:  Winton  HiNs  (Cin- 
cinnati)   

•Ha-din „ ... 

'Harrison 
Service        Area*       Cadiz/Scio/ 

Hopedale 

Service  Area  Freeport  

•Henry 

•Highland 
Population    Group:    Med.    Ind. 

Pop.— Highland  Co  

•Hocking 
Population    Group:    Med.    Ind. 

Pop.— Hocking  Co 

•Holmes  

•Jackson  

Jefferson 
Service   Area   Bergholz/Amster- 

dam  

Lawrence 
Population  Group:  Pov.  Pop.— 

Lawrence  Co 

Lorain 
Population      Group:      Medicaid 
Pop. — Lorain  

Service  Area   Center  City/Dorr 

(Toledo)  - 

Service  Area  East  Toledo  ...~ 

Service   Area    Near   Southskte 

Toledo  

Mahoning 
Service  Area  EastsWe  Youngs- 
■Own  ...•,.«••»■•»■■•••.•**••.«•«•>*««>.»«. 
MO)QS  *...» 

•Monroe 

Service  Area  New  Matamoras  ... 

Service  Area  Woodsfield 

Montgomery 

Service  Area  West  Dayton  

•Morgan „ 

•Pke ^ 

•Preble _ 

Richland 

Facility;  Ohio  State  Ref 

•Ross 

Populatkxi  Group:  MedKaid 
Pop.— Ross  Co  

Facility:  Ross  Corr.  I 

*SarxJusky 


2 

4 

4 
1 

2 
3 
3 

4 
4 


3 
3 


2 

3 

1 
1 

2 
3 
2 

4 
2 

4 


PRIMARY  CARE:  Ohio-Continued 

PRIMARY  CARE:  Ohio-Continued 

Cot#>«)' laftnj 

S«n»c»  Arm  U$>ng 

Degree 
of  short- 

Degree 
of  snort- 

County  name 

age 

Service  area  name 

age 

group 

group 

Population  Group:  Low  Inc/Migr 

C.T.  31-37 

Fmwitf — Sandusky  Co  

1 

C.T.  39 

•Scioto 

East  End  (Cincinnati)  

2 

Population    Group:    Med    Ind. 

(bounty — Hamilton 

Poo  — Scioto  Co  

1 

Parts- 

Facility:  Southern  Ohio  Corr.  1  .... 

2 

C.T.  43-44 

•Seneca 

C.T.  47.02 

Populatkjn    Group:    Med.    Ind. 
Pop  — Seneca  Co  

2 

East  Toledo  

3 

County — Lucas 
Parts: 

TrurrtHJil 

Service  Area:  Orwel 

2 

C.T.  46 

Service  Area:  The  Flats  (Wanwi) 

1 

C.T.  47.01-47.02 

•Tuscarawas 

C.T.  4&-53 

Service  Area:  Freeport  

1 

East&Lower  Phce  Hill/S.  Fairmont  . 

3 

•Vinton  

1 

County — Hamilton 

Washington 

Parts: 

Service  Area:  h4ew  Matamoras  ... 

1 

C.T.  87  (Fainnont-Sout) 
C.T.  89  (Fairmont-Sout) 

PRIMARY  CARE:  Ohio 

C.T.  91-96  (Price  Hill-Ea) 

SarAc*  AnM  iJWnp 

C.T.  103  (Riverskle-Sel) 

Eastern  Clermont     

3 

Degree 
of  short- 

County— Clemx>nt 

Parts: 

Service  area  name 

age 

Batavia  Twp. 

group 

Franklin  Twp. 

Goshen  Twp. 

Bergholz/Amsterdam 

2 

Jackson  Twp. 

County— Jefferson 

Monroe  Twp. 

Parts: 
RossTwp. 

Ohio  Twp. 
Pierce  Twp. 

SpnngfieW 

Stor>elick  Twp. 

Cadu/Scio/Hopedale 

4 

Tate  Twp. 

County — Hamson 
Parts: 
Archer  Twp. 
Athens  Twp. 

Washington  Twp. 

Wayne  Twp. 
Williamsburg  Twp. 
Eastern  Hamilton _ 

1 

Cadiz  Twp. 
Franklin  Twp. 

County — Butler 
Parts: 
C.T.  3-4 
C.T.  6 

C.T.  7.01-7.02 
Eastside  Youngstown 

German  Twp. 
Green  Twp. 

Monroe  Twp. 
North  Twp. 

2 

Rumley  Twp. 
Short  Creek  Twp. 

Courrty — Mahoning 

Stock  Twp. 

Parts: 

Cambridge  

County — Guernsey 
Parts: 

4 

C.T.  8001-8008 
Freeport 

1 

County — Guernsey 

AdannsTwp. 

Parts: 

Cambndge  Twp. 

Londonderry  Twp. 

Center  Twp. 

Madison  Twp. 

Jackson  Twp. 

Washington  Twp. 

Jefferson  Twp. 

County— Harrison 

Knox  Twp. 

Parts: 

Uberty  Twp. 

Freeport  Twp. 

Millwood  Tpw. 

Mooretekj  Twp. 

Monroe  Twp. 

Nottingfiam  Twp. 

Oxford  Twp. 

. 

Washington  Twp. 

Richland  Twp. 

Courity — Tuscarawas 

Spencer  Twp 

Parts: 

VaHey  Twp. 

Perry  Twp. 

WestJandTwp. 

Glenville _ 

1 

WheeliT^  Twp. 

County— Cuyahoga 

Wtfis  Twp. 

Parts: 

Center  City/Dorr  (Toledo)  ._ _ 

3 

C.T.  1114.01-1114.02 

County — Lucas 

C.T.  1161-1168 

Parts: 

C.T.  1181-1185 

C.T.  27-28 

Hough/Nonwood 

2 
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PRIMARY  CARE:  Ohio— Continued 

S»rvK»  Arm  Listing 


Sen/ice  area  name 


County — Cuyahoga 
Parts: 
C.T.  1112-1113 
C.T.  1115-1119 
C.T.  1121-1128 
C.T.  1186 
C.T.  1189 

Lincoln  Heights  (Cirwinnati)  

County — Hamilton 
Parts: 
C.T.  227  (Lincoln  Heights) 
Lower  Linden  (N.E.  Columbus)  ... 
County — Franklin 
Parts: 
C.T.  7.10 
C.T.  7.20 
C.T.  7.30 
C.T.  910 
C.T.  9.20 
C.T.  14-15 
C.T.  75.11-75.12 
C.T.  7520 

Millvale 

County — Hamilton 
Parts: 
C.T.  28 
C.T.  77 
C.T.  86.02 
.  C.T.  86.01 

ML  Pleas.AJnion-Miles/Cor1ett 

County — Cuyahoga 
Parts: 
C.T.  1155-1156 
C.T.  119ft-1199 
C.T.  1204-1209 
C.T.  1211-1216 

Near  North/University  

County — Franklin 
Parts: 
C.T.  6 
C.T.  10 
C.T.  11.10 
C.T.  12-13 
C.T.  16-17 
C.T.  18-10 
C.T.  18-20 
C.T.  20-22 
C.T.  32 

Near  Southskle  Toledo  

County— Lucas 
Parts: 
C.T.  38 
C.T.  40-42 
C.T.  54 

Near  West/West  Side 

County — Cuyahoga 
Parts: 
C.T.  1012      * 
C.T.  1014-1019 
C.T.  1021-1026 
C.T.  1031-1039 

New  Matamoras  

County — Monroe 
Parts: 
Benton  Twp. 
Jackson  Twp. 
County — Washington 
Parts: 
Grandview  Twp. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Ohio-Continued 

StniM  Arm  Usiing 

PRIMARY  CARE:  Ohio 

PcfHMton  Qmap  tjt»ng 

Service  area  name 

Degree 
of  short- 
age 

group 

Population  group 

Degree 
of  short- 
age 
group 

Independence  Twp. 
UbertyTwp. 
LudkJwTwp. 
Orwell  

2 

1 
2 

2 

4 
1 

Low    Inc/Migr    Fmwkr— Sandusky 
Co  

1 

County— Sandusky 
Parts: 
Mig  Farmworker  Pop 
200%  Pov  Pop 

Med.  Ind.  Pop.— Coshocton  Co 

County— Coshocton 
Parts: 
Med.  Ind.  Pop. 

Med.  Ind.  Pop.— highland  Co 

County— Highland 
Parts: 
Med.  Ind.  Pop. 

Med.  Ind.  Pop.— Hocking  Co 

County— Hocking 
Parts: 
Med.  Ind.  Pop. 
Med.  Ind.  Pop. — Scioto  Co 

County— Ashtabula 
Parts: 

•Colebrook  Twp. 

•Hartsgrove  Twp. 

•New  Lyme  Twp. 

•Orwell  Twp. 

•Roaming  Shores  Vil. 

•Rome  Twp. 

•Windsor  Twp. 
County— Trumbull 
Parts: 

BloomfieW  Twp. 

Greene  Twp. 

Gustavus  Twp. 
The  Flats  (Wanen)  

1 
3 

1 
1 

County— Scioto 
Parts: 
Medlnd.  Pop. 

Med.  Ind— Seneca  Co „ 

County — Seneca 
Parts: 
Med.  Ind.  Pop. 
Medicaid       Pop.— Central/Fairfax/ 
Kinsman 

County— Trurrrtxill 
Parts: 
C.T.  9205-9206 
West  Dayton 

2 

County— Montgomery 
Parts: 
C.T.  4-6 
C.T.  13 
C.T.  14.02 
C.T.  15-17 
C.T.  19-23 
C.T.  25-26 
C.T.  2&-33 
C.T.  702.01-702.02 
C.T.  703 
Western  Collinwood  

1     ' 

County — Cuyahoga 
Parts: 

C.T.  1079  (Winton  Hills) 

C.T.  1087-1089 

C.T.  1091-1093 

C.T.  1096-1099 

C.T.  1101-1103 

C.T.  1129 

C.T.  1131-1139 

C.T.  1141-1145 

C.T.  1147-1148 
Medicaid           Pop— Clark-Fulton/ 
Denisor^re  

County— Cuyahoga 
Parts: 
C.T.  1169 

C.T.  1171.01-1171.02 
C.T.  1172.01-1172.02 
C.T.  117:V-1175 
C.T.  1179 
C.T.  1261 
Winton  Hills  (Cincinnati)  

1 

County— Cuyahoga 
Parts: 
C.T.  1027-1029 
C.T.  1041-1042 
C.T.  1044-1049 
C.T.  1051-1056 
Medicaid  Pop. — Lorain 

County — Hamilton 
Parts: 

C.T.  80  (Winton  Hills) 

Woodsfield 

County— Monroe 
Parts: 

Adams  Twp. 

Bethel  Twp. 

Center  Twp. 

Franklin  Twp. 

Green  Twp. 

Lee  Twp. 

Malaga  Twp. 

Ohio  Twp. 

Perry  Twp. 

Salem  Twp. 

Seneca  Twp. 

Sumrrrt  Twp. 

Sunsbury  Twp. 

Switzerland  Twp. 

Washington  Twp. 

Wayne  Twp. 

4 

County — Lorain 
Parts: 
Lorain  City 
Medicaid  Poo. — Ross  Co. 

3 

County — Ross 
Parts: 
Medicaid 
Pov.  Poo. — Lawrence  Co 

2 

County — Lawrence 
Parts: 
Pov.  Pop. 
Pov.  Pop. — SpnngfieW  

2 

County— Clark 
Parts: 
C.T.  1-3 
C.T.  8 

C.T.  9.01-9.02 
C.T.  10 

C.T.  11.01-11.02 
C.T.  12 

■ 
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PRIMARY  CARE:  Ohio— Continued 


Population  group 


'ov.  Pop.— W.  MVMtetown 
County — BuOer 
Parts: 
C.T.  14  (Part) 
C.T.  128-132 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Ohio 

Faolity  Lamg 


Fadlrty  name 


ifna  Coa.  I.  

County — Alen 
>hio  State  Ref 

County— fUcMand 
loss  Corr.  I 

County — Ross 
k)uthem  Otw  Corr.  I. 

County — Scioto 


Oegme 
of  short- 
age 

group 


3 
2 
2 
2 


PRIMARY  CARE:  Oidahoma 


County  nanw 


Adaur 

Atoka 

Facility:  Stringtown  Corr.  C 

Beaver 

Blaine 

Service  Area:  Watonga 

Bryan  ..._ „ „___ 

Caddo 

CtxKtaw  

Cleveland 

Facility:  Lexington  Corr.  C. 

Population  Group:  Low  Income 

Pop— Mourxis 

HaskeH  _ 

Jackson 

Johnston „ 

Latimer  _ 

Le  Fkxe 

Servx»  Area:  South  Le  Flore  .._. 

Lincoln  ._ 

.ogan 

Marshall _ _. 

tAcOain _ 

McCurtain „ 

Mcintosh 

Nowata 

Service  Area:  Nowata _. 

Okfuskee ~ 

Dklahoma 

Service    Area:    S.E.    Oklahoma 

City  - 

Okmulgee 

Poputaton  Group:  Low  Income 

Pop— Mounds 

■Piitstxjrg 


uogvee 
at  wort- 
age 

group 


4 
3 
3 

4 

2 

4 
3 

4 

3 
3 


2 

4 
4 
2 
3 

1 
3 
2 

3 

4 
4 
3 

2 

3 


PRIMARY  CARE:  Oklahoma-Continued 

Courny  LMng 


County  name 


Service  Area:  Ouinton  — 

Pottawatomie 

Service  Area;  Konawa 

•Roger  Mils  .„ _ 

*Semirx}ie 

Service  Area;  Konawa 

Sequoyah  .„ _ 

Texas 

ServKe  Area:  Texhonw  (Okn'x)  . 

•Tillman „ _ 

Tulsa 

Service  Area;  IMorth  Tulsa 

Population     Group:     Am.     In. 

Pop. — Tulsa 

•Washita 

Servkx  Area:  Souttiwest 
Washita  __. 


Degree 
of  short- 
age 
group 


1 
3 

1 
3 

1 

4 

2 
1 


PRUyURV  CARE:  Oklahoma 

Seme*  Area  Ustmg 


Service  area  name 


Konawa — 

County — Pottawatomie 
Parts: 
Maud  ceo 
Wanette-Asher  CCD 
County — Semirx)te 
Parts: 
Konawa  CCD 
Seminole  Soi^  CCD 

North  Tulsa 

County— Tulsa 
Parts: 
C.T.  2-10 
C.T.  12-14 
C.T.  57 
C.T.  62 
C.T.  79 

C.T.  80.01-80.02 
C.T.  91.01 

Nowata  

County — Nowata 
Parts: 
Lenapah-Oeleware  CCD 
Nowata  CCD 
South  Cofleyville-Wann  Cc 

Quinton  ._ _ 

County— Pittstxjrg 
Parts: 
Quinton  CCD 

S.E.  Oklahoma  City _ 

County— Oklahoma 
Parts: 
C.T.  1039 
C.T.  1048 
C.T.  1053-1054 
C.T.  1073.04 

South  Le  Fkxe ~ 

County — Le  Ftore 
Parts: 
Sooth  Le  Fkxe  CCO 
Taihina  CCD 
Souttiwest  Washita 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Oklahoma— Continued 
S«n)c»  Ana  LMng 


Service  area  name 


County— Washita 
Parts: 
SouthM«st  Washita  CCO 

Texhoma  (Ok/Tx)  

County— Texas 
Parts: 
West  Texas  CCO 

Watonga „ 

County — Blaine 
Parts: 
Geary  CCO 
Watonga  CCD 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Oklahoma 


Populatkxi  group 


Am.  la  Pop.— Tulsa 

County — Tulsa 
Parts: 
Anv  In.  Pop. 
Low  Income  Pop— Mourxjs 
County — Creek 
Parts: 
C.T.  2t5 
County— Okmulgee 
Parts: 
Beggs  Diviskxi 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Oklahoma 

FuomfLMng 


Facility  name 


Lexington  Corr.  C 

County — Cleveland 
Stnngtown  Corr.  C  .... 

County — Atoka 


Degree 
of  snort- 
age 
group 


3 
3 


PRIMARY  CARE:  Oregon 

County  mang 


County  name 


•Baker 

Servk»  Area:  Halfway  

•Benton 

ServKe  Area:  Alsea 

Service  Area;  Junction  City/Har- 

risbutg^Aorwee 

Clackamas 

Service  Area;  Estacada 

Service  Area;  Mt  Hood  

Populafon      Group;      MSFW- 

Clackamas 

•Columbia 

Service  Area:  Oatskanie  


Degree 
of  snort- 
age 
group 


1 

1 

3 

2 
3 

1 

1 
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PRIMARY  CARE:  Oregon— Continued 

County  tXftng 


Coonty  name 

Degree 
of  short- 
age 
group 

Service  Area:  VerrKxiia 

2 

•Coos 
Service  Area;  Powers 

1 

•Curry 
Service  Area:  Port  Ortord 

2 

•Douglas 

Service  Area:  Drain/Yoncalla 

Service  Area:  Glendale 

1 
1 

Populatjon   Group:   Cow   Creek 
BarKJ  Umpqua  IrKlians  

1 

•Gilliam 

Service  Area:  Arlington 

Service  Area:  Condon  

•Grant 

Service  Area:  John  Day 

1 

1 

2 

Seoflce  Area:  Long  Creek 

•Harney 
ServKe  Area:  Bums 

1 
2 

Sen/ice  Area:  South  Harney 

Population  Group:  Bums  Paiute 
Res 

1 
1 

•Hood  River 
Population  Gro«ip:  MSFW— Hood 
River  (Or/Wa)  

1 

Jackson 

Service  Area:  Shady  Cover 

Population  Group:  MSFW-^acK- 
son  Co 

1 
4 

•JeWerson 
Population    Group:    Am    Indian 

Pop-Wami  Springs  Res  

•Josephine 
Service     Area:     Applegate-Wil- 
liams 

1 
1 

Servtee  Area:  Cave  Junction 

Service  Area:  Glendale _... 

•Klamath 
Servk:e  Area:  BIy 

2 

1 

1 

ServKe  Area:  Chilloquin  

1 

•Lake 
Service  Area:  Silver  Lake 

1 

Lane 
Service  Area:  Junction  City/Har- 

rislxirg/Monroe  _ 

Service  Area:  Lowel 

.  3 

1 

Service  Area:  McKenzie 

1 

Service  Area:  Oakridge  

3 

Sen/ice    Area:    Triangle    Lake/ 
Swisshome 

1 

Service  Area:  Veneta 

4 

•Lincoln 
Populatkxi       Group:       Confed. 
Tribes/Siletz  Res 

1 

•Linn 
Service  Area:  Junction  City/Har- 

nstxjrg/Monroe 

Sennce  Area:  Mill  City/Gates/De- 
troJt  

3 

1 

Malheur 

Sennce  Area:  Jordan  Valley 

Service  Area:  Nyssa  (Or/Id)  

Servfce  Area  Vale 

1 

1 
2 

Populatkjn    Group:    MSFW— N. 
Treasure  Valley  (kl/Or)  

1 

Facility:  Snake  River  Corr.  1 

Marion 
Sennce  Area:  Mill  City/Gates/De- 
trort  

3 

1 

PRIMARY  CARE:  Oregon— Continued 

County  Using 


County  name 


Population  Group:  MSFW— Polk 
Facility:  SL  PenTWomens  Corr.  I 

Facility:  State  Corr.  I 

•Morrow 

Service  Area:  Boardman  

Multrxjmah 
Population    Group:    PoviHome- 
less  Pop.— Bumside  (Portland) 
Polk 
Service    Area:    Willamina/Grand 

Ronde  

Populatkxi       Group:       Confed. 
Tribes  Of  Grande  Ronde  Res  . 
PopulatkKi  Group:  MSFW— Polk 
•Sherman 
Service  Area:  Moro/Grass  Valley 

Service  Area:  Wasco 

Tillamook 

Service  Area:  Nehalem 

Service     Area:     Pacific     City/ 

Ck>verdale 

•Umatilla 
Populatkjn    Group:    Am    Indian 

Pop— Umatilla  

Populatkm     Group:      MSFW— 

Umatilla  

Facility:  E.  Oregon  Corr.  I 

♦Union 

Servk:e  Area:  Cover/Union 

Service  Area:  Elgin  

•Wasco 

Service  Area:  MaupirVDufur  

Populatwn    Group:    Am    Indian 

Pop-Warm  Springs  Res  

Populatton  Group:  MSFW— Hood 

River  (Or/Wa) 

Washington 
Populatkxi      Group:      MSFW— 

Washington  „ 

•Wheeler 

Service  Area:  Fossil 

Servk»  Area:  Mitchell 

Yamhill 

Population       Group:       Confed. 

TritMS  Of  Grande  Ronde  Res  . 

Population      Group:      MSFW— 

Yamhill 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Oregon 

SiyictArm  Uatmg 


1 
2 

3 


2 
2 

1 

4 

1 
1 
1 


Service  area  name 


Alsea 

County — Benton 
Parts: 
Southwest  Benton  CCD 

Applegate-Wilban^ 

County— Josephine 
Parts: 
Williams  CCO 

Artington  

County— Gilliam 
Parts: 
Ariington  Oiv. 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Oregon— Continued 

Stnnc*  A/m  Umng 


Service  area  name 


BIy 

County— Klamath 
Parts: 
LangellCCO 

Boardman 

County— borrow 
Parts: 
Boardman  CCO 

Bums  „„.. 

County — Harney 
Parts: 
Bums  CCD 
Drewsey  CCD 

Cave  Junctkjn , 

County — Josephine 
Parts: 
Cave  Junctkxi  Div. 
E.D.  21  (WiWerville  Div. 

Chilktquin 

County — Klamath 
Parts: 
Chiloquin  CCO 
Cresent  Lake  CCO 

Clatskanie 

County— Columtjia 
Parts: 
Clatskanie  CCO 
Marshland  CCO 

Condon „ 

County — Gilliam 
Parts: 
Condon  Div. 

Cove/Unkxi 

County — Unkxi 
Parts: 
Cove  CCD 
Union  CCO 

Drain/Yoncalla  

County—Douglas 
Parts: 
EMon-Drain  CCD 
Keltogg-Yoncalla  CCO 

Elgin „ 

County — Unkxi 
Parts: 
Elgin  CCD 

Estacada 

County— Clackamas 
Parts: 
Estacada  CCO 

Fossil  

County — ^Wheeler 
Parts: 
Fossil  CCD 

Glendale 

County— Douglas 
Parts: 
E.D.  272-274  (S.  Umpqua 
CCD) 
County— Josephine 
Parts: 
E.D.  7-«  (Grants  Pass  Div.) 
E.D.  16-18  (N.W.  Josephine 
D) 

Halfway 

County — Baker 
Parts: 
Eagel  Valley  CCD 


Degree 
of  snort- 
age 
group 
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PfUMARV  CARE:  Of»go»»— CofKJnued 
Santo  Am  UMrv 


Service  area  name 


haifwayCCO 

John  Day 

County— Grant 
Parts: 
JohoDayCCO 
Pfaihe  city  ceo 
Seneca  CCD 

Jofdan  Valey « 

County— Malheur 
Parts: 
Jordan  ceo 
Junction  Oty/Hafristxjrg^Monroe 
County— Berrton 
Parts: 
Se  Benton  CCO  (S.  ^k) 
County — Lane 
Parts: 
Junction  City  CCO 
County — Linn 
Parts: 
Harrisburg  CCO  S.  «-*> 

Long  Creek 

County— Grant 
Parts: 
Long  Creek  CCO 

Lowell  

CouTTty— Lane 
Parts: 
LoweUCCO 

MaupirVDufur 

County— Wasco 
Parts: 
OukrCCO 

McKenzie 

County— Lane 
Parts: 
McKenzie  CCO 

Min  City/Gates/Oetrort 

County— Linn 
Parts: 
MiK  City  CCO 
County— Marion 
Parts: 
Milt  City  CCO 

Mitchell  - 

County— Wheeler 
Parts: 
Mitchell  CCO 

Mora'Grass  Valley 

County— Sherman 
Parts: 
Morocco 

Ml  Hood 

County    Ctockainat 
Parts: 
ML  Hood  CCO 

Nehalem 

County— Titanxx)k 
Parts: 
Nehalem  CCO 

Nyssa  (Of/Id) 

County— Maiwar 
Parts: 
Adna>CCO 
Nyssa  CCO 
Owyhee  CCO 
Oakndge 


Oegree 
of  short- 
age 
group 


PRIMARY  CARE:  OreQon— Conitioued 

S»rmc»)irmlMng 


Service  area  name 


County— Larie 
Parts: 
Oakndge  CCO 

Pacific  City/Ctoverdale  — - 

County— Tttemook 
Parts: 
BeairerOCO 
NeskowinCCO 

Port  Orford 

County— Curry 
Parts: 
Port  Orford  CCO 

Powers 

County— Coos 
Parts: 
Powers  Div. 

Shady  Cove 

County— Jackson 
Parts: 
Butte  Fals-Pfospect  CCO 
Shady  Cove  CCO 

Silver  Lake 

County— take 
Parts: 
Silver  Lflto-R  Rock  CCO 

SouVi  HarT»ey  — 

County— Ha#ney 
Parts: 
DianwndCCD 

Triangle  Lake/Swieshome  - 

County— Lane 
Parts: 
Mkl  SiualBw/TrRake  CCO 

Vale 

County— luWheur 
Parts: 
BroganCCO 
JurturaCCO 
Vale  CCO 
West  Vale  CCO 

Verwta -~ 

County— Lane 
Parts: 
VeoetaCay 
C.T.8{W.^;6) 
C.T.  9.02 

Vemonia 

County— Columbia 
Parts: 
Vemonia  CCO 

Wasco 

County— Sherman 
Parts: 
Wasco  Oiv. 

WOMMra^rand  Ronde  

County— Pofc 
Parts: 
WilaminaCCO 


L/vQTGv 

of  short- 
age 
group 


PRMARV  CARE:  Oretoo— Continued 

PcpuMon  &0(^  lisang 


Population  group 


Degree 
of  short- 


group 


PRIMARY  CARE:  Oregon 


Population  group 


Am  Indun  Pop— Umatilla 


Oegree 
of  short- 


grot^ 


County— Umatilla 
Parts: 
Reservatton  Oiv. 
Am  Indian  Pop-Warm  Springs  Res 
Courtty— \te«erso« 
Parts: 
Warm  Springs  Oiv. 
County— Wasco 
Parts: 
Warm  Springs  Dkr. 

Bums  Pai««te  Res.  ..._ — ~ 

County— Hewwy 
Parts: 
Bums  Paiute  Indian  Colo 

Conled.  Tribes/Siletz  Res 

County— Lincoln 
Parts: 
Conied.  Tnbes/Siletz  Re 
Conled.  Tribee  o»  Grande  Ronde 

Res. 

County— Pofc 
Parts: 
Coated.  Tribes/Grande  Ro 
County— Yamhill 
Parts: 
Grande  RorxJe  Res. 
Cow  Creek  Band  Umpqua  Indians 
County— Douglas 
Parts: 
Cow  Oreek-Umpqua  Indteuis 

MSFW— Clackamas  

County— Clackamas 
Parts: 
MSFW 

MSFW— Hood  River  (Or/Wa)  ..„ 

County— Hood  River 
Parts: 
MSFW 
County— Wasco 
Parts: 
MSFW 

MSFW^iackson  Co - 

County-vtackson 
Parts: 
MSFW 
MSfW— N.  Treasure  VaUey  (Id'Or) 
County    Malheur 
Parts: 
MSFW 

MSFW— Po* 

County — Marion 
Parts: 
MSFW 
County— Pok 
Parts 
MSFW 

MSFW— iimeMe - ~ 

County— Umetito 
Parts: 
MSFW 

MSFW— Washington  _ 

County — Washington 
Parts: 
MSFW 

MSFW— Yamhill 

County— YamhM 
Parts: 
MSFW 
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PRIMARY  CAR&  Oregon— Corttirxjed 

Population  group 

Degree 
of  short- 
age 
group 

PovTHorneless        Pop.— Bum&i()e 

(Poftiand)  

County— Multnomah 
Parts: 
C.T.  21  (W.  'A) 
C.T.  51  (W.  '/!) 

2 

PRIMARY  CARE:  Oregon 

Faolity  Lsfng 

Facility  name 

Degree 
of  short- 
age 
group 

E.  Oregon  Corr.  1 

County— Umatilla 
Snake  River  Corr.  1 _ 

County— Malheur 
St.  Penywomens  Corr.  1.  ; 

2 
3 
2 
3 

County— Marion 

State  Cofr.  1 „ 

County— f^arion 

PRIMARY  CARE:  Pennsylvania 

County  Listing 

County  name 

Degree 

of  ^K)rt- 

age 
group 

Adams 
Population      Group:      MSFW- 

Adams/FrankUn  _ 

Aflegheny 
Service  Area:  Arlington  Heights/ 
St  Oair  

1 

1 

1 
2 

3 

2 

3 

2 
2 
2 

2 

2 

2 

4 
3 

3 

4 
1 

1 

4 

Service      Area:       Homewood- 

Bnjshton „ 

Service  Area:  Manchester 

Sennce   Area:    McKees  Rocto- 
Stxme -... 

Population  Group:  Pov.  Pop.— 

East  Ltoerty  

*Armstror>g 

Service  Area.  Armstrong-Ctarion 

Service  Area:  DaytorVRunri  Vat- 
tey  .- 

Service  Area:  Kiski  Vafley  _.„ 

Service  Area:  Northeast  BuUer  „. 
•Bedford 

Service  Area:  Pleasantvifle 

Blair 

Service  Area:  Pteasantville 

•Butler 

Sen^ice  Area:  Northeast  Butter  „ 
Cambria 

Service  Area;  Coalport 

•Cameron  _.        .   .. 

•Clarion 

Service  Area:  Armstrong-danon 
•CleaffieW 

Sennce  Area:  Coalport  

Service  Area:  Mahetiey 

*Crav*ford 

Service  Area:  Conneaulville 

Sennce  Area:  Union  City  (Pa/Ny) 

PRIMARV  CARE:  Pewwaytvania    Continued 
CounlylMing 


County  name 

Degree 
of  short- 
age 

grotp 

Dauphin 

Service  Area:  Miilenitxirg  

Delaware 

Population      Croup:      Medicaid 

Pop— City  of  Chester  . 

'Elk 

Service  Area:  MarienviUe 

3 

2 
3 

Erie 
Service  Area:  Union  City  (Pa/Ny) 
Population      Group:      Medk:ak) 
Pop  —Erie  City _ 

Fayette 
Service  Area:  Greensboro 

4 
3 
1 

Sen/ice  Area  Ma<We>-sburg  

Service  Area:  Republic  ._ _ 

•Forest 
Service  Area;  Mjirienville 

1 
2 

3 

•FranWin 
Population      Group:      MSFW— 

Adams/Franklin  

•Fulton 
Service  Area:  Harx^ck  (MO/PeJ 

Wv) 

•Greene 
Service  Area:  Clay/BaneHe  (WW 

Pa) _ 

Service  Area:  Greervtxxo 

1 
4 

4 

1 

Population  Group:  Pov.  Pop.— 
Westem  Green 

2 

•Huntingdon 
Service  Area:  Big  Valiey 

3 

Service  Area:  Cromweli 

2 

•Indiana 
Service  Area:  Dayton^Rural  Val- 

tey- - - „ 

Service  Area:  Mahaffey  

2 

1 

Sennce  Area:  North  Indona 

•Juniata 
Service  Area:  Middleburg  

2 

2 

Lancaster 
Population  Groip:  Pov.  Pop — 

Welsh  Mta 

Population    Group:    Span.    Sp. 

Pop— S.E.  Lancaster 

Mercer 
Population      Group:      Medicaid 
Pop. — SharofVFarrefl  _ „ 

2 

1 

2 

•Miffhn 
Service  Area:  Big  VaKey 

3 

Service  Area:  McQure 

2 

•Northumberland 
Service  Area:  Hemdon  

2 

Service  Area:  MiKersburg  

3 

Philadelphia 
Service  Area:  Lower  N.  Philadel- 
phia  

Servk»  Area:  Pennspert  ._ „. 

Service  Area:  South  Ptiiladetphia 

Service  Area:  Upper  N.  PtWIadet- 

phia _ „ 

3 

4 
2 

4 
4 
2 

oorvice  nrea.  weai  rTmoeiprea 
Service  Area:  Woodland 

•Pike 
Service  Area:  Tafton 

2 

•Potter 

Sen^ice  Area:  WesWeW 

•Snyder 

Service  Area:  McCture 

3 
2 

PRMARY  CARE:  Pennaytvanla— Continued 
CountytMmg 


County  neum 


Sefvioe  Area: 

Somerset 

Service  Area; 
'Susquehanna 

Setvice  Area: 
Tioga 

Servk:e  Area: 

Servk:e  Area; 

ServKie  Area: 
•Warren 

Service  Area: 
•Wayne 

ServK«  Area: 
Westrrxxeiand 

Service  Area: 
Yort( 

Servk;e  Area: 


A«ddleburg  

Confluence 

Montrose 

Btosstxjrg 

EOdand  (Ny/Pa)  .... 
WestfieW  „ 

Union  City  (Pa/Ny) 

Tafton 

KisW  VaUey  

York 


Degree 
of  short- 
age 
group 


2 
1 

4 

2 
3 
3 

4 

2 

2 

1 


PRIMARY  CARE:  Peonsyh^anta 


Service  area  name 


Arlington  Heights/St  Clair 
County — Allegheny 
Parts: 
C.T.  1603-1604 
C.T.  1606 

Armstrong-Clarion  

County— Armsfcong 
Parts: 
Brady's  Bend  Twp. 
Madison  Twp. 
Parry  Twp. 
Sugarcreek  Tifvp. 
Washington  Twp. 
County— Clarion 
Ptwts; 
Brady  Twp. 
East  Brady  Boro. 
Madison  Twp. 
Rimersburg  Boro. 

Big  VaUey  — 

County— Huntingdon 
Parts 
Barree  Twp. 
Jackson  Tw^. 
Miler  Twp. 
County— A^iffiin 
Parts 
Armagh  Twp. 
Brown  Twp. 
MarmoTwp. 
Union  Twp. 

Btoaoburg 

County— Tioga 
Parts. 
BkKsTwp. 
BkMSburg  Boro. 
Covington  Twp. 
DiTcan  Twp. 
Hamilton  Twp. 
Uberty  Boro. 
Uberty  Twp. 
Putnam  Twp. 


Degree 

of  sfiort- 

age 

group 


3480 
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PRIMARY  CARE:  Pennsy(vant»-Continued 

S«nic»Ar9a  Usiing 


Service  area  narne 


Union  Twp. 
WardTwp. 

Clay/Batte«e  (Wv/Pa)  

County — Greene 
Parts: 
Freepoft  Twp. 
GtlrTXKS  Twp. 
Sprmghill  Twp. 
Wayne  Twp. 

Coalport  

County — Cambria 
Parts: 
Reade  Twp. 
Whrte  Twp. 
County — Ctearfield 
Parts: 
Beccana  Twp. 
Bigler  Twp. 
Chest  Twp. 
Coalport  Boro. 
Glen  Hope  Boro. 
GuiKh  Twp. 
Irvona  Boro. 
Jordan  Twp. 
Ramey  Boro. 
Westover  Boro. 

Confluence  

County — Somerset 
Parts: 
Addison  Boro. 
Addison  Twp. 
Casselman  Boro. 
Confluence  Boro. 
Lower  TurKeyfoot  Twp. 
Upper  Turkeytoot  Twp. 
Ursina  Boro. 

Cormeautville 

County — Crawford 
Parts: 
Beaver  Twp. 
Conneaut  Twp. 
Conneautville  Boro. 
Spnng  Twp. 
Spnngboro  Boro. 
Summerhill  Twp. 

Cromwell 

County — Huntngdon 
Parts: 
Clay  Twp. 
Cromwen  Twp. 
Dublin  Twp. 
Orbisonia  Boro. 
Rocfctiiil  Furr^ce  Boro. 
Sattillo  Boro. 
Shade  Gap  Boro. 
SpnngfieW  Twp. 
TeUTwp. 
Three  Springs  Boro. 

Dayton/Rural  Valley 

County — Armstrong 
Parts: 
Atwood  Boro. 
Cowanshannock  Twp. 
Dayton  Boro. 
Rural  Valley  Boro. 
Wayne  Twp. 
County — Indiana 
Parts: 
Plumville  Boro. 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Pennsylvania— Continued 

SemcaAna  Latmg 


Service  area  name 


Smicksburg  Boro. 
South  Mahoning  Twp. 
West  Mahoning  Twp. 

Elkland  (Ny/Pa)  

County — Tioga 
Parts: 
DeerfiekJ  Twp. 
Elkland  Boro. 
Elklarxl  Twp. 
Farmington  Twp. 
Knoxvilie  Boro. 
Nelson  Twp. 
Osceola  Twp. 

Greensboro 

County — Fayette 
Parts: 
German  Twp. 
Masontown  Boro. 
Nicholson  Twp. 
Potnt  Manon  Boro. 
Springhill  Twp. 
County — Greene 
Parts: 
Dunkard  Twp. 
Greene  Twp. 
Greensboro  Boro. 
Morxx>gahela  Twp. 

Hancock  (Md/Pa/Wv)  

County— Fulton 
Parts: 
Bethel  Twp. 
Thompson  T\«p. 
Union  Twp. 

Hemdoo 

County — Northumberland 
Parts: 
Hemdon  Boro. 
Jackson  Twp. 
Jordan  Twp. 
Washington  Twp. 

Homewood-Brushton 

County — Allegheny 
Parts: 
C.T.  1207 
C.T.  1301-1306 
C.T.  5604 
C.T.  5606 
C.T.  5611-6612 

Kiski  Valley  

County — Armstrong 
Parts: 
'ApoUo  Boro. 
'Bethel  Twp. 
•Bunel  Twp. 
'Gilpen  Twp. 
'Kiskiminetas  Twp. 
*Leechburg  Boro. 
•N.  Apollo  Boro. 
•Parks  Twp. 
•South  Bend  Twp. 
County — Westmoreland 
Parts: 
Allegheny  Twp. 
Avonmore  Boro. 
BeH  Twp. 

E.  VarKJergritl  Boro. 
Hyde  Park  Boro. 
Oklahoma  Boro. 


Degree 
of  ^tort- 
age 
group 


PRIMARY  CARE:  Pennsylvania— Continued 

S»mc»  Area  Ustmg 


Seortce  area  name 

Degree 
of  Short- 
age 

group 

Vandergrift  Boro. 

W.  Leechburg  Boro. 

Washington  Twp. 

Lower  N.  Philadelphia  

3 

County— Philadelphia 

Parts: 

C.T.  125-142 

C.T.  144-157 

C.T.  162-169 

Mahaffey 

1 

County— ClearfieW 

Parts: 

Bell  Twp. 

Bumside  Boro. 

Bumside  Twp. 

Ferguson  Twp. 

Greenwood  Twp. 

Mahaffey  Boro. 

New  Washir»gton  Boro. 

I 

Newburg  Boro. 

County— Indiana 

Parts: 

Banks  Twp. 

Glen  Campben  Boro. 

Manchester 

2 

County— Allegheny 

Parts: 

C.T.  2101-2103 

C.T.  2106 

C.T.  2201-2202 

C.T.  2502 

Marienville  

3 

County— Elk 

Parts: 

Millstone  Twp. 

County — Forest 

Parts: 

Bamett  Twp. 

Greene  Twp. 

Ho«ve  Twp. 

JenksTwp. 

Kingsley  Twp. 

Markleysburg  _ 

1 

County — Fayette 

Parts: 

Henry  Clay  Twp. 

Markleysburg  Bora 

Ohiopyle  Boro. 

Stewart  Twp. 

Wharton  Twp. 

McClure  

2 

County — Mifflin 

Parts: 

Decatur  Twp. 

County — Snyder 

Parts: 

Adams  Twp. 

McClure  Boro. 

Spring  Twp. 

West  Beaver  Twp. 

McKees  Rocks-Stowe  

3 

County— Allegheny 

Parts: 

C.T.  4621  (Stowe  Twp.) 

C.T.  4626  (Stowe  Twp.) 

C.T.     4637-4639     (Mckees 

Rocks  Boro.) 

Middleburg 

2 
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PRIMARY  CARE:  Pwmsyt«anl»-Con«nued 
Smuc*  Arm  Umng 


Service  area  name 


County— Junteta 
Parts: 

Monroe  Twp. 

SusquehannaTwp. 
County — Snyder 
Parts: 

Beevef  Twp. 

Beavertown  Bora 

Centre  Twp. 

Chapman  Tx^p. 

Frantdin  T\«^ 

Freeburg  Boro. 

Midcfleburg  Boro. 

Perry  Twp. 

Union  Twp. 

Washington  Twp. 

Wayne  Twp. 

West  Perry  Twp. 

Millersburg  _. 

County — Dauphin 
Parts: 

Berrysburg  Boro. 

Elizabethvtile  Boro. 

Gratz  Bofo. 

Halifax  Boro. 

Hahfax  Twp. 

Jaci(SonTwp. 

Jefferson  Twp. 

LykensTwp. 

Lykens  Boro. 

Mifflin  Twp. 

MIflersburg  Boro. 

PiUow  Boro. 

Reed  T\*p. 

Rush  Twp. 

Upper  Paxton  T»*p. 

Washir^gton  Twp. 

Wayne  Twp. 

Wicorusco  Twp. 

Wiftams  Twp. 

Wilianrtstown  Boro. 
County— Northunnbenand 
Parts: 

Lower  Mahanoy  Twp. 

Montrose 

County — Susqueharuia 
Parts: 

Auburn  Twp. 

Bridgewater  Twp. 

Brooldyn  Titfp. 

Dimock  Twp. 

Forest  Lake  T«Mp. 

Franklin  Twp. 

Harford  Twp. 

Hop  Bottom  Boro. 

Jessup  Twp. 

Lathrop  Jwp. 

Lenox  Tvwp. 

Lit)erty  Twp. 

Montrose  Bora 

Rush  Twp. 

Sih«er  Lake  Twp. 

SpringviUe  Twp. 

^k>r1h  Indiana 

County — Indiarwi 
Parts: 

Cherry  Tree  Boro. 

East  Mahoning  Twp. 


Degree 

ofsrwrt- 

age 

group 


PRIMART  CARE:  Pennsyhrarria— Continued 

Ssnt»  Afm  Uwtng 


Service  area  name 


Grant  Twp. 
Green  Twp. 
Marion  Cwiter  Boro. 
Montgomery  Twp. 
RayneTwp. 

Northeast  Butter  

County — Armstrong 
Parts: 
Hovey  Twp. 
Parker  City 
County— Butler 
Parts: 
Alleghefjy  Tvvp. 
Brum  Boro. 
Cherry  Valley  Boro. 
CorxxwdTwp. 
Eau  Claire  Bora 
Fawvtew  Boro. 
Feilrvtew  Twp. 
Kams  Crty  Boro. 
Parker  Twp. 
Petrolia  Boro. 
Venar^go  Tv^p. 
Washington  Twp. 

Permsport  

County— Philadelphia 
Parts: 
C.T.  15 
C.T.  18 
C.T.  23-28 

PleasantviRe  

County— Bedford 
Parts: 
East  St  Clair  Twvp. 
Kinnme)  Twp. 
King  Tv^. 
Lincoln  Twp. 
PteasantviNe  Boro. 
Unkxi  Twp. 
West  SL  Clair  Twp. 
County— Blair 
Parts: 
Greenfiekl  Twp. 

Republic 

County — Fayette 
Parts: 
Luzerne  Twp. 
Redstone  Twp. 

South  Philadelphia  

County— Philadelphia 
Parts: 

-    C.T.  1^14 
C.T.  19-22 
C.T.  30-34 
C.T.  36 
C.T.  46 

Tafton  „._ 

County — Pike 
Parts: 
Bloomtng  Grove  Twp. 
Greene  Twp. 
Lackawaxen  Twp. 
Palmyra  Twp. 
County— Wayne 

UnkKi  City  (Pa^)  „„ 

County— Crawford 
Parts: 
BtoomfieU  Twp. 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Pennsylvania— Continued 

5«vib*  ATM  LMnp 


Service  area  name 

Degree 

of  sTwrt- 

age 

group 

RockdarieTwp. 

Sparta  Twp. 

Spartansburg  Boro. 

County— Erie 

Parts: 

C.T.  112.01 

C.T.  118-121 

County— Warren 

Parts: 

CoiumbusTwp. 

Spring  Creek  Twp. 

Upper  N.  Philadelphia  .._ 

4 

County— Ptuladelphia 

Parts: 

C.T.  170-176 

C.T.  195-205 

West  Phrtadelphia _ 

4 

County— Philadelphia 

Parts: 

C.T.  83-85 

C.T.  92-96 

C.T.  101-105 

C.T.  111-113 

WestfieW _ 

3 

County — Potter 

Parts: 

Harrison  Twp. 

Hector  Twp. 

County— Ttoga 

Parts: 

BrookfiekJ  Twp. 

Chatham  Twp. 

Clymer  Twp. 

WestfieW  Boro. 

Westfiekl  Twp. 

Woodland  „.... 

2 

County— Philadelphia 

Parts 

C.T.  63 

C.T.  65-67 

C.T.  69-74 

C.T.  76-78 

York  ._. 

1 

County— York 

Parts: 

C.T.  1-3 

C.T.  5 

C.T.  7 

C.T.  9-12 

C.T.  15-16 

PRIMARY  CARE:  Pamtaylvania 


Population  group 


MedtoaM  Pop.— City  Of  Chester 
County — Delaware 
Parts: 
C.T.  4047-4048 
C.T.  4049.01-4049.02 
C.T.  4050-4057 
C.T.  4058.01-4058.02 
C.T.  4059-4060 
C.T.  4064.02 


QOQfOO 

of  snort- 
age 
group 
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PRIMARY  CARE:  PennsylvanI*— Continued 

Popultton  Gm4>  Using 


Population  group 

Degree 
of  short- 
age 

group 

Medicaid  Pop.— Erie  City 

3 

County— Erie 

Parts: 

Ene  City— Medicaid 

Medicaid  Pop. — Sharon/Fanell  

2 

County— Mercer 

Parts: 

Farrell  City 

Sharon  City 

K'SFW— Adams/Franklin 

1 

County— Adams 

Parts: 

MSFW 

County — Franklm 

Parts: 

MSFW 

Pov.  Pop. — East  Lit)erty 

2 

County — Allegheny 

Parts: 

C.T.  818 

C.T.  1016-1017 

C.T.  1102 

C.T.  1106 

C.T.  1111 

C.T.  1113-1115 

C.T.  1201-1204 

C.T.  1208 

Pov.  Pop.— Welsh  Mtn 

2 

County— Lancaster 

Parts: 

Caernarvon  Twp. 

East  Earl  Twp. 

Salisbury  Twp. 

Terre  HiH  Boro. 

Pov.  Pop.— Western  Greene 

2 

County— Greene 

Aleppo  Twp. 

Center  Twp. 

Franklin  Twp. 

Gray  Twp. 

Jackson  Twp. 

Moms  Twp. 

Richhitl  Twp. 

Washington  Twp. 

Waynestxjrg  Boro. 

Span.  Sp.  Pop.— S.E.  Lancaster .... 

1 

County — Lancaster 

Parts: 

C.T.  8-9 

C.T.  14-16 

PRIMARY  CARE:  Rhode  Island 

County  Latmg 


County  name 


Bristol 
Population   Group:   Pov.    Pop— 

Bristo</E.  Providence 

Kent 
Population  Group:  Pov.  Pop.— 

Kent  Co 

Providerwe 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Rtiode  Island— Continued 

CoiMtty  Lalmg 


County  name 


Service  Area:  Central  Falls/ 
Central  Pawtucket 

Service  Area:  Northwest  Provi- 
dence   

Service  Area:  Norttiwest 
Woonsocket 

Population  Group:  Pov.  Pop. — 
City  Of  Providerwe  

Population  Group:  Pov.  Pop.— 

Bristo(/E.  Providence 

Washington 

Service  Area:  West  Washington  . 

Population  Group:  Pov.  Pop.— 
East  Washington  14  


Degree 
of  short- 
age 
group 


2 
2 
2 
3 
3 
2 
4 


PRIMARY  CARE:  Rhode  Island 

SarvK*  ^M  (jstmg 


Service  area  name 


Centi^al  Falls/Central  Pawtucket 
County — Providence 
Parts: 
C.T.  108-111 
C.T.  149 
C.T.  151-154 
C.T.  161 
C.T.  164 

Norttrwest  Providence  

County — ProvkJerx» 
Parts: 
Burriltville  Twn. 
Foster  Twn. 
Glocester  Twn. 

Northwest  Woonsocket  

County — Providerx» 
Parts: 
C.T.  172 
C.T.  174 
C.T.  176 
C.T.  178-183 

West  Washington  

County — Washington 
Parts; 
Charlestown  Twn. 
Exeter  Twn. 
Hopkirrton  Twn. 
RichrTX)nd  Twn. 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Rhode  Island 

PppuMton  Group  Uttng 


Population  group 


Pov.  Pop.— Bristol/E.  Providence  ... 
County — Bristol 
Parts: 
Pov.  Pop.  (BristoO 
County — Providence 
Parts: 
C.T.     101.01-101.02    (Pov. 
Pop.) 


Degree 

of  sJwrt- 

age 

group 


PRIMARY  CARE:  Rhode  Island— Continued 

Pqputikon  Gmup  Using 


Population  group 

Degree 
of  snort- 
age 

group 

C.T.  102-104  (Pov.  Pop.) 

C.T.     105.01-105.02    (Pov. 

Pop.) 

C.T.  106  (Pov.  Pop). 

, 

C.T.     107.01-107.02    (Pov. 

Pop.) 

Pov.  Pop.— City  of  Providence 

3 

County— Providence 

Parts: 

C.T.  1-37 

Pov.  Pop.— East  Washington  14  .... 

4 

County— Washington 

Parts: 

Nan^gansett  Twn. 

North  Kingstown  Twn. 

South  Kingstown  Tvwi. 

Pov.  Pop. — Kent  Co 

4 

County— Kent 

Parts: 

Pov.  Pop. 

PRIMARY  CARE:  South  Carolina 

County  Ustmg 


County  name 


'Abbeville 

Service  Area:  Abbeville/Calhoun 
Falls 

Service    Area:    Ware    Shoals/ 

Hodges  

Aiken 

Servrce  Area:  Springfield 

•Allendale  

•Bamberg 

Service  Area:  Bamberg  

Service    Area:    Ehrnardt/Lodge/ 

Smoaks  

•Barnwell  

•Beaufort 

Senoce  Area:  Shekkx> 

Service  Area:  St  Helena 

Berkeley 

•Calhoun 

Charleston 

Service  Area:  McClellanville/ 
Sarrpjt/Santee 

Service  Area:  Sea  Island 

Population  Group:   Pov.   Pop. — 

Peninsula  Charleston 

•Chester 

•Chestertiekj 

Service  Area:  SarxJhills  

Service  Area:  Society  Hill 

'Clarendon 

•Colleton 

Seortce    Area:    Ehrtiardt/Lodge/ 

Smoaks  

'Darlington 

Service  Area:  Society  Hill 

•Dilton  

Dorchester 

Sen/ice  Area:  St  George  

•EdgefieW  

•FairfieW  


Degree 
of  short- 
age 
group 


1 
3 

1 
2 
2 
1 


3 
1 

1 
2 

2 
2 
2 


2 

4 

1 
3 
1 
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PraMARY  CARE:  South  Carolina— 
Conttnued 

County  UtttftQ 


County  name 


Florence 

Service  Area:  Johnsonville/ 
Bfjttons  Neck 

Service  Area:  Olanta  

•Georgetown 

Service  Area;  Andrews 

SeoAce     Area:     McCleOanviUe/ 

Sampit/Santee 

Greenville 

Service  Area:  Slater-Marietta  

Population  Group:  Pov.  Pop. — 

Inrier  City  Greenville/City  V 

•Greenwood 

Service    Area:    Ware    Shoals/ 

Hodges _ 

'Hampton 

•Hony 

Service  Area:  Conway/Ayrvx 

Service  Area:  Little  River „. 

•Jasper  

•Kershaw 

Service  Area-  Bethune-Mt.  Pis- 

gah  

•Larwaster  

•Laurens 

Service    Area:    Ware    Shoals/ 

Hodges 

•Lee 

Lexington 

Service  Area:  Batesburj^ 
Leesville  

Sen^ice  Area:  Pelion-Swansea  ... 
•Marion 

Service      Area:      Johnsorwille/ 

Brittons  Neck 

•Marlboro 

•McConntek  

•Orar^getxjrg 

Service  Area:  Eastern 
Orangetxjrg  

Service  Area:  North/Neeses/Nor- 
way „ 

Service  Area:  SpringfiekJ 

Richland 

Service  Area:  Eastover 

Servkse  Area:  Eau  Claire/ 
Greenview 

Service  Area:  Oak-Waverty  .„ 

Facility:  Manning  Corr.  I.  

•Saluda 

Spartanburg 

Service  Area:  Woodruft/Enoree  .. 
•Sumter 

Servree  Area:  Olanta  

Service  Area:  Sumter  

•Union „ 

•Williamsburg 

York 

Servk»  Area:  Western  York 


Degree 
of  short- 
age 
group 


1 
1 

2 

3 

1 
1 


2 
2 

4 
1 
4 


2 
2 


4 
2 


1 

4 
1 


1 

4 
4 
2 


PRIMARY  CARE:  South  Carolina 

Smrte*  Ana  UMng 


Servtee  area  name 


AbbeviHeADalhoun  Falls 

County— Abbeville 
Parts: 
Abbeville  CCD 
Antrevile/LowrxlesviUe  Co 
Calhoun  falls  CCD 
Due  West  CCD 

Andrews _ _ 

County— Georgetown 
Parts: 
Andrews  CCD 

Bamberg 

County— Bamberg 
Parts: 
Bamberg  CCD 
Dennrtark  CCD 
OlarCCD 

Batesburg/LeesviOe  ...» >„ 

County — Lexington 
Parts: 
Batesburg/LeesviHe  CCD 
Gilbert  CCD 

Bethune-Mt  Pisgah 

County— Kershaw 
Parts: 
BethuneCCO 
ML  Pisgah  CCD 

Conway/Aynor 

County—ftorry 
Parts: 
AynorCCD 
Conway  CCD 
FtoydsCCD 
LorisCCO 

Eastern  Orangeburg 

County— Orangeburg 
Parts: 
Bowman  CCD 
Branchville  CCD 
ElkxeeCCD 
Eutawville  CCD 
Holly  HttI  CCD 
Vance  CCD 

Eastover  „ 

County— Richland 
Parts: 
Eastover  CCD 
Hopkins  CCD 
Hoaell  HiU  CCD 

Eau  Claire/Greenview  .... 

County— RKhland 
Parts: 
C.T.  1-4 
C.T.  105.02 
C.T.  106 

C.T.  107.01-107.03 
C.T.  109 

EhrtuvdI/Lodge/Smoaks 

County — Bamt>erg 
Parts: 
EhrtwrtCCD 
County— Colleton 
Parts: 
Lodge  CCD 
Smoaks  CCD 

Johnsonville/Bnttons  Neck  

County — Florence 
Parts: 
Johnsonville  CCD 


Degree 
of  short- 
age 

group 


PRIMARY  CARE:  South  Carolln»- 

Continued 

S*nik»  Aim  LmnQ 


Service  area  name 


County— Marion 
Parts; 
Brittons  Neck  CCD 
Centenary  CCD 

Utfle  Riy«r „ 

County^-Horry 
Parts: 
C.T.  301 
C.T.  401-402 
C.T.  603 
IMcCtellanville/SampitSantee 
County— Charleston 
Pwts: 
McQenanville  CCD 
County— Georgetown 
Parts: 
Sampll-Santee  CCD 

North/Neeses/Nooray  

County— Orangetxjrg 
Parts: 
NeeseCCD 
North  CCD 
Norway  CCD 

Oak-Waverty 

County— Rk:hland 
Parts: 
C.T.  9-10 
C.T.  13 

Olanta _! 

County— Fkxerwe 
Pwts: 
Olanta  CCD 
SardisCCD 
County — Sumter 
F>arts: 
Shik>hCCD 

PeliorvSwransea 

County— Lexington 

Parts: 
m    PelKxi  CCD 
Swansea  CCD 

Sandhills  ._ 

County— ChestertieM 
Parts: 
JeflersonCCD 
McBeeCCD 
PagelandCCD 

Sea  Island  

County— Charleston 
Parts: 

9Edisto  Is.  CCD 
James  Is.  CCD 
Johns  Is.  CCD 
Wadmalaw  Is.  CCD 

Shekton  

County— Beautort 
Parts: 
Shekton  CCD 

Slater-Marietta 

County — Greenville 
Parts: 
C.T.  24 
C.T.  40-41 

Society  Hi „.. 

County— ChesterfiekJ 
Parts: 
B.N  A  9506  (S.<.^) 


Degree 
of  snort- 
age 

group 
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PRIMARY  CARE:  Souttt  Carolina— 

Continued 

StrmcmAimUmtg 


Service  area  name 


County — Darlington 
Parts: 
C.T.  101 

SpringfiekJ 

County — Aiken 
Parts: 
SaJleyCCD 
Wagener  GOD 
County— OrangetMjrg 
Parts: 
Springfield  CCD 

St  George 

County — Dorchester 
Pwts: 
Harleyvitte  CCD 
ReevesviUe  CCD 
RKJgeville  CCD 
SL  George  CCO 

St  Hetena 

County — Beaufort 
Parts: 
St  Helena  CCD 

Sumter — 

County — Sumter 
Pwts: 
Privateer  CCD 
Rembert  CCD 
Shaw-Horatio  CCO 
Sumter  CCD 
Sumter  h4orth  CCD 
Sumter  Northeast  CCO 
Sumter  Southeast  CCO 
Sunntar  Southwest  CCO 

Ware  Shoals/Hodge*  - 

County— AbbeviUe 
Parts: 
DonaidsCCD 
County— Greenwood 
Parts: 
Ware  Shoais/Hodges  CCO 
County — Laurera 
Parts: 
Pnnceton  CCD 

Western  Yoilc ~ 

County— York 
Pwls: 
CtovarCCO 
Hickory  Grove  CCD 
McConnells  CCD 
York  CCD 

Woodruff/Enoree  :. 

County — Spartanburg 
Parts: 
C.T.  235-237 


Degree 
of  snort- 
age 
group 


J 


PRIMARY  CARE:  South  Carolina 


PRIMARY  CARE:  SotUti  Carolina— 

Continued 

Papultton  Gixk^  Ua»ng 


Population  group 


County — Greenville 
Parts: 

C.T.  1-10 

C.T.  12.02 

C.T.  13.01 

C.T.  21.04-21.05 

C.T.  21.08 

C.T.  22.01-22.02 

C.T.  23.03-23.04 
Pov.  Pop. — Peninsula  Charteslon 
County — Charleston 
Parts: 

C.T.  1-18 

C.T.  33-37 

C.T.  41-45 


Population  group 


Pov.   Pop.— Inrwr  City  Greerwila/ 
City  V 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  South  Carolina 

FaoKyUmmg 


Facility  name 


Manning  Corr.  I  

County — Rtchlarxl 


Degree 
o(  short- 
age 
group 


PRIMARY  CARE:  South  Dakota 

CoutfyiMUg 


County  name 


•Aurora 

Service  Area:  Corsica/Armour  .... 

Service       Area:       Wessington 

Springs  _ 

•Bennett 

•Bon  Homme 

•Brookings 

ServKe  Area:  Randreau/EJMon  „ 
•Brown 

Service  Area:  Britton _ 

'Service  Area:   Eltendale/Edgely 

(hkVSd) ~ 

•Buftirio 

Service       Area:       Wessington 

Springs 

•Butte 

Service  Area:  Newell  

•CampbeH 

ServKe  Area:  Eureka/Herreid 

•Charles  Mix 

Service  Area:  Wagner 

•Clark 

•Clay 

Service  Area:  Beresford/Ak»ster 

Servica  Area:  Vermillion  ._ 

•Corson 

ServK«  Area:  Isaljel  

Service  Area:  Lemon  (Sd'Md)  — 

Service  Area:  McLaughlin 

•Custer 

Service  Area;  Custer/HiU  — 

Service  Area:  Hot  Spririgs 


Degree 
of  short- 
age 
group 


2 

1 

4 

4 
1 
2 

2 

1 

2 

1 
2 

2 
3 

1 
1 
1 

3 

4 


PRIMARY  CARE:  South  Dakota— Continued 
CouflyUHjng 


County  name 


Degree 
of  short- 
age 
group 


'Davison 

Service  Area:  Corsica/Armour  .. 
•Deuel: 
Service  Area;  Cantjy  (Mn/Sd)  ... 

Service  Area;  Clear  Lake  

•Dewey 

Service  Area:  Eagle  Butte  

Servk»  Area:  Isabel  ~ 

Douglas 

ServKe  Area:  Corsica/Armour  ._. 
•Edmunds 

Servk»  Area:  Hoven — 

Service  Area:  Ipswich/Leola  

Fall  River  . 

Sendee  Area:  Hot  Springs  ~... 

•Faulk  - - 

•Grant 

ServKe  Area:  Milbank _. 

•Gregory 

Service  Area:  Fairfax  

Haakon 

Service  Area:  Philip — 

•Hamlin _.. 

•Hand ~ 

•Hamon 

Service  Area:  Salem 

•Hardwg — 

•Hyde 

Service  Area  Gettysburg  ._ _. 

Service  Area;  Htghmore  

•Jackson; 

Service  Area:  Kadoka -. 

Service  Area:  Philip  „. 

JeraukJ 
Service       Area:       Wessington 

Springs -. 

•Jones — 

•Kingsbury 

•Lincoln 
Service  Area:  Beresford/Ak:ester 

•Lyman — 

MarshaH 

Service  Area:  Britton  _ _ 

McCook 

Sennca  Area  Salem 

•McPherson 
Service  Area  Eureka/Herrekl  — 

Sen^ice  Area:  Ipsvnch/Leola  

•Meade 

Service  Area:  Faith — 

•Mellette 

•Miner  — 

Moody 

ServKe  Area  FlarKJreau/Elkton  .. 
Pennington 

Sen/ice  Area  Custer/Hill  — 

Sen/ice  Area  N.  Rapid  City 

Service  Area:  Philip  - 

•Perkirw 

Senrice  Area  Faith 

Sen/ice  Area:  Lemmon  (S(VNd)  . 
•Potter 

Service  Area  Gettysburg  

ServK«  Area  Hoven 

•Roberts 
Service        Area:        HankmsorV 

LkJgervwod  [UdfSd)  

Service  Area:  Mit>ank 


4 
3 

1 
1 


1 
2 

4 
1 

2 

1 

2 

2 
4 

1 
1 

3 

1 

1 
2 


2 
2 
3 

2 

3 

1 

1 

2 
2 

1 
1 
2 


3 
1 
2 

1 
1 

3 
1 


2 
2 
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PRIMARY  CARE:  South  Dakota-Continued 

County  Usting 


County  name 


•Santjom 

Service       Area:       Wesstngton 

Spnngs  

'Shannon 

•Spink  _ 

•Sdty 

S€«rvice  Area:  Gettystxirg  _ 

•Todd 

•Union 

Servk«  Area:  Beresford/Ak»ster 

Senrtce  Area  Elk  Point „ 

•Watworth 

Service  Area:  Hoven 

*Ziet>acti 

Service  Area:  Eagle  Butte  

Service  Area:  Faith 

Senrtce  Area:  Isabel  


Degree 
of  short- 
age 
group 


2 
1 
2 

3 
1 

2 

1 


PRIMARY  CARE:  South  Dakota 

Serves  Area  Us*r\; 


Service  area  name 


Berselord/Alcester 

County — Clay 
Parts: 
Glenwood  Twp. 
County — Lincoln 
Parts: 
Beresford  City 
Brooklyn  Tv^. 
Pleasant  T¥»p. 
County— Union 
Parts: 
Alcester  City 
Atoester  Twp. 
Beresford  City 
Big  Springs  T¥*p. 
Emmet  Twp. 
Praine  Tv^. 
Virginia  Twp. 

Britton  „ 

County — Brown 
Parts: 
HectaCrty 
Heda  Twp. 
Lansing  Twp. 
N.  Detroit  Twp. 
Portage  Twp. 
S.  Detroit  Twp. 
County — Marshait 

Cantjy  (Mn/Sd)  

County — Deuel 
Parts: 
Gary  City 
Herrick  Twp. 

Clear  Lake  

County — Deuel 
Parts: 
Altamont  Twn. 
Altamont  Twp. 
Antelope  Valley  Twp, 
Astoria  Twa 
Bkxn  Twp. 
Brandt  Twn. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  South  Dakota— Continued 

Senic*  Ana  IMng 


Service  area  name 


(a%) 


(n.%) 


BrarxJt  Twp. 
Clear  Lake  City 
Clear  Lake  Twp. 
Glenwood  Twp. 
Grange  Twp. 
Havarwi  Twp. 
Hidewood  Twp. 
Lowe  Twp. 
Norden  Twp. 
Portland  Twp. 
Scarxlanavia  Twp. 
Toronto  Twn. 

Corsk»/Armour 

County — Aurora 
Parts: 
Aurora  Twp. 
Center  Twp. 
Trura  Twp. 
Washington  Twp. 
County — Davison 
Parts: 
Baker  Twp. 
County — Douglas 

Custer/Hill 

County — Custer 
Parts: 
Custer  City 
E.  Custer  Unorg. 
Fairbum  Twa 
Hermosa  Twru 
Pnngle  T¥Wi. 
W.  Custer  Unorg 
County — Penrwgton 
Parts: 
HiMCity 
W.  Permington  UnorQ. 

Eagle  Butte  ....„ 

County — Dewey 
Parts: 
Eagle  Butte  City 
S.  Dewey  Unorg. 
County— ZietMCh 
Parts: 
Eagle  Butte  City 
S.  Zlet>ach  Urwrg. 

Ek  Point  „. 

County — UnkKi 
Parts: 
Brule  Twp. 
Elk  Point  City 
Elk  Poml  Twp. 
Richland  Urxxg. 
Ellendale/Edgely  (KkVSd)  .«. 
County — Brown 
Parts: 
Allison  Twp. 
Frederk*Twa 
Fredenck  Twp. 
GreenfieW  Twp. 
Ut)erty  Twp. 
Osceola  T¥»p. 
Palmyra  Twp. 
RKhlandTwp. 
SavoTwp. 

Eureka/Herreid  _. 

County— Campbel 
County— McPtwrson 
Parts: 
Eureka  City 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  South  Dakota— Continued 

Sfvtt  Arm  Ufbng 


Service  area  name 


Hilview  Twa 

W.  McPherson  Unorg. 

Fairfax _.. 

County— Gregory 
Parts: 

Bortesteel  City 

E.  Gregory  Urwrg. 

Fairfax  Civil  Twp. 

Fairfax  Twn. 

Pleasant  Valley  Twp. 

S.E.  Gregory  Unorg. 

Sctvievef  Twp. 

St  Charles  Twp. 

Star  VaRey  Twp. 

Faith 

County — Meade 
Parts: 

Eagle  Twp. 

Faith  City 

Howard  Twp. 

North  Meade  Unorg. 

UnonTwp. 

Upper  Red  Owl  T«vp. 
County — Perkins 
Parts: 

Ada  Twp. 

Antelope  Twp. 

Beck  Twp. 

Brustty  Twp. 

Chance  Twp. 

Ctiaudoin  Twp. 

Deuel  Twp. 

Englewood  Twp. 

Foster  T«vp. 

Hal  Twp. 

Highland  Twp. 

Line  Tree  Twp. 

MaM>yTwp. 

Martin  Twp. 

Moreau  Twp. 

S.W.  Pertons  Unorg. 

South  Perkins  Unorg. 

Vickers  Twp. 

Vrooman  Twp. 

WeteTwp. 

West  Central  Perkins  Unorg. 

West  Perkins  Unorg. 

Wyar>done  Twp. 
County— Zietjach 
Parts: 

Dupree  Unorg. 

Dupree  City 

FlandreaWERcton  

County — Brookings 
Parts: 

EMonCity 

EMon  Twp. 
County— Moody 

Gettystxjrg  

Cour<y— Hyde 
Parts: 

fkKth  Hyde  Unorg. 
County — Potter 
Parts: 

C  Potter  Unorg.  (S.'A) 

E  Poner  Unorg.  (S.'A). 

Gettystxjrg  City 

LabanonTwa 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  South  Dakota-Continued 

S»rvK»  Ana  Ustmg 


Senflce  area  name 


W.  Potter  Unorg.  (S.'/fe) 
County — Sully 
Parts: 
Agar  Twn. 

E.  Sully  Unorg.  (N.'/fe) 
OnkJaCity 
W.  Su^^  Unorg.  (N."/j) 

Har*inson/Lklgen*rood  (h4d/Sd)  

County — Roberts 
Parts: 
Lten  Twp. 

New  Effington  Twn. 
Rosholt  Twn. 
Victor  Twp. 
White  RocK  Twn. 
White  Rock  Twp. 

Highrrwre  

County— Hyde 
Parts: 
Central  Hyde  Unorg. 
Crow  Creek  Unorg. 
Dewey  Twp. 
Highnwe  City 
Valley  Twp. 
Washington  Twp. 
William  Hamitton  Twp. 

Hot  Spririgs 

County — Custer 
Parts: 
Buffak)  Gap  City 
E.  Custer  Unorg.  S.V« 
W.  Custer  Unorg.  S.'A 
County— fall  River 

Hoven  

County — Edmunds 
Parts: 
HiHside  Twp. 
Hudson  Twp. 
Madison  Twp. 
County — Potter 
Parts: 
C.  Potter  Unorg.  (N.1/2) 
E.  Potter  Unorg.  {N.1/2) 
Hoven  Twn. 
Tolstoy  Twn. 
W.  Potter  Unorg.  (N.1/2) 
County— Walworth 
Paits: 
Alaska  Twn. 

E.  Walworth  Unorg.  (S.1/4) 
Lowry  City 
W.  Walworth  Unorg.  (S.1/4) 

Ipswich/Leola « 

County — EdnHjnds 
Parts: 
Adrian  Twp. 
Belle  Twp. 
Bryarrt  Twp. 
Cleveland  Twp. 
Fountain  Twp. 
Hamiony  Unorg. 
Huntley  Twp. 
Ipswich  City 
Ipswich  Twp. 
Kent  Twp. 
Uberty  Twp. 
Loyalton  Crty 
Montpelier  Twp. 


Degree 
ol  short- 
age 
group 


PRIMARY  CARE:  Soutf)  Dakota-Continued 

Same*  Ana  Laling 


Service  area  name 


North  Bryant  Twp. 
Powell  Twp. 
Rosette  Twp. 
Union  Twp. 
Vermont  Twp. 
County — McPherson 
Parts: 
C.  McPherson  Unorg. 
Carl  Twp. 
Hoffman  Twp. 
LeolaCity 
Long  Lake  Twn. 
Wachter  Twn. 
Wacker  Twn. 
Weber  Twp. 
Wetonka  Twn. 

Isabel 

County — Corson 
Parts: 
Pleasant  Ridge  Twp. 
County — Dewey 
Parts: 
Isabel  City 
N.  Dewey  Unorg. 
Timber  Lake  City 
County — Ziebach 
Parts: 
N.  Ziet>ach  Unorg. 

Kadoka  

County— ^Jackson 
Parts: 
Belvidere  Twn. 
E.  Jackson  Unorg.  S.  2/ 
E.  Washabaugh  Unorg. 
Kadoka  Twa 
W.  Washabaugh  Unorg. 
Wall  Twp. 

Lemmon  (Sd/Nd) 

County — Corson 
Parts: 
Custer  Twp. 
Delarwy  Twp. 
Grand  Valley  Twp. 
Lake  Twp. 
H^lntosh  City 
Momstown  Twn. 
Pioneer  Twp. 
Prairie  View  Twp. 
RiverskJe  Twp. 
Rolling  Green  Twp. 
Sherman  Twp. 
Thunder  Hawk  Twp. 
Twin  Butte  Twp. 
Wautaga  Twp. 
West  Corson  Unorg. 
County— Perkins 
Parts: 
Anderson  Twp. 
Barrett  Twp. 
Bison  Twn. 
Bison  Twp. 
Burdk*Twp. 
Cash  Twp. 
Castle  Butte  Twp. 
Clark  Twp. 
De  Witt  Twp. 
Duck  Creek  Unorg. 
East  Perkins  Unorg. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  South  Dakota— Continued 

SemceArea  Usanfl 


Sen/ice  area  name 


Flat  Creek  Twp. 
Fredlund  Twp. 
Glendo  Twp. 
Grand  River  Twp. 
Horse  Creek  Twp. 
Hudgins  Unorg. 
Independence  Twp. 
Lemmon  Crty 
Liberty  Twp. 
Lincoln  Twp. 
Lodgepole  Twp. 
Marshfiekj  Twp. 
Meadow  Twp. 
Plateau  Twp. 
Pleasant  Valley  Twp. 
Rainbow  Twp. 
Rockford  Twp. 
Scotch  Cap  Twp. 
Seim  Twp. 
SkJr>ey  Twp. 
Strool  Twp. 
Trail  Twp. 
Vail  Twp. 
Vikir>g  Twp. 
Whrte  Butte  Twp. 
White  HiH  Twp. 
Whrtney  Twp. 
Wilson  Twp. 

McLaughlin  

County — Corson 
Parts: 
Cadillac  Twp. 
Central  Corson  Unorg. 

Lincoln  Twp. 

Mahto  Twp. 

McLaugWm  City 

Mission  Twp. 

N.E.  Corson  Unorg. 

Ridgeland  Twp. 

Wakpala  Twp. 

Walker  Twp. 

Milt>ank  

County— Grant 
Parts: 

Adams  Twp. 

Alt>an  Twp. 

Albee  Twn. 

Bkxjming  Valley  Twp. 

Farmington  Twp. 

Georgia  Twp. 

Grant  Center  Twp. 

Kilbom  Twp. 

La  Bolt  Twn. 

Lura  Twp. 

Madison  Twp. 

Marvin  Twn. 

Mazeppa  Twp. 

Melrose  Twp. 

Milbank  City 

Osceola  Twp. 

Revilk)  Twn. 

Stockholm  Twn. 

Stockt>olm  Twp. 

Strandburg  Twn. 

Troy  Twp. 

Twin  Brooks  Twn. 

Twin  Brooks  Twp. 

Vemon  Twp. 


Degree 
of  snort- 
age 
group 
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PRIMARY  CARE:  South  Dakota-Continued 

Sf¥K»  Ana  UtUng 


Service  area  name 


County — Rot)erts 
Parts: 

GatMdTwp. 

GeneseoT^wp, 

N.  Rapid  City  

County — Pennington 
Parts: 

C.T.  101-105 

C.T.  114-115 

h4eM«<l 

County— Butte 
Parts: 

Cottonwood  T*wp. 

East  Butte  Unorg. 

NeweW  Twn. 

Union  T*^. 

Vate  Twp. 

Philip „ 

County— Jackson 
Parts: 

Cottonwood  T»m. 

E.  Jackson  Unorg.  N.'/> 

Grarxh/iew  Jwp. 

Intenor  Twn. 

Interior  Twp. 

Jewett  Twp. 

Uttie  Buffak)  Twp. 

N.W.  Jackson  Unorg. 

WetaTwp. 
County — Haakon 
County — Pervwngton 
Parts: 

Ash  Twp. 

Badlands  Unorg. 

Castle  Butte  Twp. 

Cedar  Butte  Twp. 

Ctieyenne  Twp. 

Conata  Twp. 

Crooked  Creek  Twp. 

Dalzelt  Canyon  Urwrg. 

Faicview  Twp. 

Flat  Butte  Twp. 

Huron  T¥*p. 

Irnlay  Twp. 

Lake  Creek  Unorg. 

Lake  Fiat  Twp. 

Lake  HiH  Twp. 

N.E.  Pennir>gton  Unorg. 

Owar^ka  Twp. 

Peno  T¥^. 

Ouinn  Twa 

Ouinn  Twp. 

Rainey  Creek  Twp. 

Scenic  Twp. 

ShyneTwp. 

Surmyside  Twp. 

WalTwn. 

WastaTwa 

WastaTwp. 
Salem 
County — Hanson 
Parts: 

Edgerlon  Twp. 

Emery  Twp. 

Farmer  Twa 

Spring  Lake  Twp. 

Taytor  Twp. 
County— McCook 
Vermillion 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  SowO)  Dakota— Con«nued 

59^409  Ant  UttinQ 


Service  area  rtame 


County— Clay 
Parts: 

Bethel  Twp. 

FairviewTwp. 

GarfieMTwp. 

\rene  Tvm. 

MecMing  Twp. 

Norway  Twp. 

Pleasant  Valley  Twp. 

Prairie  Center  Twp. 

Riverside  Twp. 

Spirit  Mound  Twp. 

Star  Twp. 

VermillJon  City 

Vermillion  Twp. 

Wakonda  Twn. 

Wagner 

County— Charles  Mik 
Parts: 

Bryan  Twp. 

Choteau  Creek  Twp. 

Dante  Twa 

Goose  Lake  Twp. 

Highland  Twp. 

Howard  Twp. 

Kennedy  Twp. 

Lake  Andes  City 

Lawrence  T¥*p. 

Lone  Tree  Tv^p. 

Plain  Center  Tw^ 

RaviniaTwa 

Ree  Twp. 

Rouse  Twp. 

Wagner  City 

Wahehe  Twp. 

White  Swan  Twp. 

Wessington  Springs 

County — ^Aurora 
Parts: 

Belford  Twp. 

Bristol  Twp. 

Cooper  Twp. 

Crystal  Lake  Twp. 

Eureka  Twp. 

Firesteel  Twp. 

Gales  Twp. 

Hopper  Twp. 

Lake  Twp. 

Palatine  Twp. 

Patten  Twp. 

Plankinton  City 

Plankinton  Twp. 

Pleasant  Lake  Twp. 

Pleasant  Valley  Tw^. 

While  Lake  City 

White  L^e  Twp. 
County— Buflak) 
Parts: 

Elvira  Twp, 

S.E.  Buffak)  Unorg. 
County — Jerauld 
County— Sanborn 
Parts: 

Ftoyd  Twp. 

Jadcson  Twp. 

Logan  Twp. 

OneklaTwp. 

oHVOf  OfOOK  I  wp. 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  South  Dakota-Continued 

Sentc»  Ana  Uttng 


Sennce  area  nanw 


Twin  Lake  Twp. 
Unkxi  Twp. 
Warren  Twp. 
Woonsocket  City 
WooTKOCket  Twp. 


Degree 
of  Short- 
age 

group 


PRIMARY  CARE:  Tennessee 

CountyUstng 


County  name 


'Benton „. 

Bledsoe 

Servk»    Area:    DaytorVPicevilie/ 

Decatur 

BkNjnt 

Service  Area;  Tallassee 

•Camptjel 

Carter 

ServK«  Area:  Roan  Mountain  .... 

•Chester. „„ „ 

•Ctatoome „. 

•Clay  .„ 

•Crockett 

Davkteon 

Population  Group:  Pov.  &  Home- 
less Pop. — NashviBe  „ 

Facility:  Meharry  Med.  CoUTHub- 

tMTd  Hosp 

•Decatur 

Dickson 

Servk»  Area  Vanieer/Staydon  ... 

•Fayette _. 

•Giles 

Graingar 

•Greene 

Service  Area-  Baiteyton  _. 

•Grundy  

Hamilton 

Population  Group:  Pov.  Pop.— 

Chattanooga 

•Hancock  

•Hardeman  

•Hardin .._ 

HawWnt _. 

•Haywood „ 

•Henderson 

•Hk*man  

•Jackson „ 

•Jotmson 

Knox 

Service  Area:  Mectiank:sville 

•Lake  „ 

•Lauderdale 

•Lirwoln 

Service  Area  Cash  Point 

•McMairy 

Metgs 

Service    Area*    DaytorVPkevine/ 

Decatur 

Montgomery 

Seonce  Area:  Vanleer/Slaydon  ... 

•Moore 

'Morgan _ 

•Obkxi 


Degree 
of  short- 
age 

group 


1 

4 

1 

4 
3 
1 
3 


1 

4 

1 

4 
4 
1 

1 
3 


3 

1 
4 
3 
3 

4 
4 
3 
4 
2 

1 

4 
4 

1 
3 


1 
1 
3 
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PRIMARY  CARE:  TenneiMe    Continued 

CouityLMng 


Coonty  name 


Service        Area:        Hombeak/ 

Samburg 

•Pickett  

•Polk  

Rhea 
Service   Area:    DaytorVPikeviNe/ 

Decatur 

•Roane  

Rutherford 

Service  Area:  Eagleville 

•Scott 

Shelby 
Population  Group:  Pov.  Pop.— 

Central  Memphis 

Population  Group:  Pov.  Pop.— 

S.W.  Memphis 

Population  Group:  Pov.  Pop. — 

N.W.  Memphis 

•Stewart 

Trousdale  ... ..... .... 

•Union 

•Van  Buren 

•Wayne 

•Weakley 
Service        Area:        DukedonV 
Palmersville 


Degree 
of  short- 
age 
group 


1 
2 
3 


4 

4 

1 
3 


1 
2 

4 
1 
3 

4 


PRIMARY  CARE:  TennesM* 

Stmct  Arm  UsUng 


Service  area  name 


Baileyton 

County— Greene 
Parts: 
Baileyton  COO. 

Cash  Point 

County — Lincoln 
Parts: 
Cash  Point/Blanche  CCD 

Dayton/Pikeville/Decatur  

County — Bledsoe 
County— Meigs 
County — Rhea 

DukedorrVPalmersville 

County— Weakley 
Parts: 
Chestnut      Glade-Dukedom 

Cc 
Palmersville  CCD 

Eagleville  

County— Rutherford 
Parts: 
Eagleville  CCD 

Hombeak/Samburg  

County — Obion 
Parts: 
Hombeak/Samburg  CCD 

Mechanicsville  

County — Knox 
Parts: 
C.T.  1-2 
C.T.  4-7 
C.T.  9 
C.T.  11-14 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  TennesM*— Continued 

StrvK»  Arm  LMng 

Service  area  name 

Degree 

of  ^>ort- 

age 

group 

C.T.  20 

C.T.  28 

Roan  Mountain 

1 

County— Carter 

Parts: 

Laurel  Fork  CCD 

Roan  Mountain  CCD 

Tiger  Valley  CCD 

Tallassee 

1 

County— Bkxjnt 

Parts: 

Lanier  CCD 

Vanleer/Slaydon 

1 

County — Dickson 

Parts: 

VanleerCCD 

County— Montgomery 

Parts: 

Palmyra/Shikih  CCD 

PRIMARY  CARE:  TennesM 

M 

PQpUiton  Group  IJS»ng 

Population  group 

Degree 
of  short- 
age 

group 

Pov.  &  Homeless  Pop.— r4ashville  . 

1 

County — Davidson 

Parts: 

Homeless  Pop. 

C.T.  112-126 

C.T.  128-130 

C.T.  132-152 

C.T.  158-181 

Pov.  Pop.— Central  Memphis 

1 

County — Shelt>y 

Parts: 

C.T.  13-15 

C.T.  28 

C.T.  30 

Pov.  Pop.— CtiattarKX)ga 

3 

County — Hamilton 

Parts: 

C.T.  1-16 

C.T.  18-27 

C.T.  31 

C.T.  115 

Pov.  Pop.— N  W.  Memphis  

1 

County— Shelby 

Parts: 

C.T.  1-10 

C.T.  18-24 

C.T.  90 

Pov.  Pop.— S.W.  Memphis 

1 

County— Shelby 

Parts: 

C.T.  40-69 

C.T.  75 

C.T.  78.10 

C.T.  78.20 

PRIMARY  CARE:  Tennene* 

FtomyUsling 


Facility  name 


Meharry  Med.  CollTHubbard  Hosp. 
County — Davklson 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Texas 

County  Latmg 


County  name 


•Anderson 

Facility:  Beto  Prs _ 

Faality:  CoffieW  Prs 

Facility:  Michael  Prs 

•Aransas 

•Archer 

•Amistror>g 

•Atascosa  

•Bandera 

•Bastrop „ 

•Baylor 

•Bee 

Bexar 

Service  Area:  San  Antonio  (West 
Side) 

Service     Area:     San     Antonio 
(South  Side)  

Sen/ice     Area:     San     Antonio 
(Southem  Rural) 

Service  Area:  San  Antonio  (East 

Skle) 

•Borden 

Brazoria 

Faality:  Clemens  Prs 

•Brewster 

Service  Area:   South   Brewster/ 

Big  Bend 

Briscoe. 
•Briscoe 

Sen/ice  Area:  Silverton/TurVey  ... 

•Brooks 

'Burleson 

•CaWwell 

CanDeron 

Population     Group:      PovTMig. 

Pop.— Cameron  Co 

'Carson 

•Chambers 

•Cochran 

•Coke _ 

•Coleman 

•Collingsworth 

Coryell 

Facility:  Hilltop  Prs 

Facility:  Hughes  Prs  .. 

•Crane  „„ 

•Crosby , 

•Culberson 

Dallas 

Service  Area:  Lisbon  

Sen/ice  Area:  Simpson  Stuart  .... 

Service  Area:  SoUh  Dallas  

Service  Area:  Trinity  

Service  Area;  West  Dallas 

Population  Group:  Am.  In.  Betow 
PovVDallas-FL  Worth 


Degree 
of  snort- 
age 
group 


3 
3 
3 
4 
2 
1 
2 
2 
3 
2 
2 


3 

3 

1 

1 
1 


1 
2 
2 
3 


4 
1 
3 
2 
1 
1 
3 
3 
3 
3 
3 
3 
3 

1 
2 

4 
1 
1 
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-PRIMARV  CARE:  Texa»-Continued 

CountyUttng 


County  name 


Factijty:    Parkland   Mem.    Hosp. 

otiipL  a „ 

•Deaf  Smith 

•Delta „ 

Dickens 

Service  Area:  Dickens-King 

•Donley _ 

•Duval 

El  Paso 

Service  Area:  South  El  PaSD 

Service  Area:  Southeast  El  Paso 

Facilrty:  Tx  Tech  Med.  Ambula- 
tory CI  

•Falls 

Facility:  Hobby  Prs «... 

•Fisher 

•Ftoyd  _ 

•Foard ^ 

•Gaines 

Galveston 

Service  Area:  Bolivar  Peninsula  . 

•Garza  

•Glasscock „ 

•Goliad 

'Grimes 

Facility:  Pack  II  Prs  . 

•Hale 

Population  Group:  Mig.  Pop.— 

Hale  Co 

•Hall 

Service  Area:  Silverton/Turkey  _. 

Hardin _ „.. 

Harris 

Servwe  Area;  Acres  Home 

•Hartley 

Hidalgo 

Poputatkm      Group:      PovTMig. 

Pop.— Hidalgo  Ca _ 

•Hockley  

•Hudspeth 

•Hunt 

Populatkxi  Group:  Pov.  Pop.— 

Hunt  Co 

•Irion  _.. 

•Jeff  Davis 

Service  Area:  Fort  Davis/Maria  .. 
Jefferson 

Service   Area:   Beaumont   Inner 
City  

Service  Area:  Port  Arthur  Inner 

City 

•Jim  Wells „ 

*Karr>es 

•Kent 

King 

Servk»  Area:  Dickens-King 

•Kinney  

•Knox 

•La  Salle 

•Lamb „ 

•Lartpasas  ........>.~........~~....»....... 

•Lee 

Leon 

Service  Area:  Leon/Madison  

•Limestone „_ 

•Loving .„ 


Degree 
o(  short- 
age 
group 


1 

4 
1 

1 
3 
1 

2 

1 

2 

1 
2 

2 
2 

1 

4 

1 
4 
1 
2 


1 
3 

3 
1 


1 
4 
2 
1 

1 
1 
4 
1 
3 
1 
3 

2 

4 
2 
1 


PRIMARY  CARE:  Texaa— Continued 

County  Lisling 


County  name 


Service  Area:  East  Lubbock 

Facility:  Tx  Tech  Univ  Pc  Clinics 

•Lynn  

Mad»on 

Service  Area:  LeorVMadison  ._... 

Facility:  Ferguson  Prs 

•Marion 

•Mason  

•Maverick 

•McMullen .„. 

•Medina  .._ 

•Menard  _ 

•Milam _ 

*MiH9 

•MitcheM „. 

•Moore 

Population  Group:  Low  Income 

Pop — Moore  Co  

•Motley 

•Nacogdoches 

Population  Group:   Pov.  Pop.— 

Nacogdoches  Co 

•Newton „ 

Nueces 

Servwe  Area:  Port  Aransas 

•OWham 

•Panola 

•Parmer  

•Po»( 

•Presidk) 

Service  Area  Fort  Davis/Maria  .. 

Service  Area  Presidio 

•Rains „.... 

•Real 

•Red  River 

•Reeves 

•Refugio „ 

•Robertson 

•Sabine 

•San  Augustine 

•San  Jacinto 

'Sherman 

Service  Area  Texhoma  (OK/TX) 

•Starr  

•Stephens 

•Sutton 

•Swisher  

Tarrant 

Service  Area  Diamond  Hill  

Service  Area  Poly/Stop  Six  

Population  Group:  Am.  In.  Bek>w 
Pov7Dallas-Fl  Worth 

Faculty:  J.P.  Smith  Hosp.  Medi- 
cine Clinic 

•Terrell 

"Throckmorton „.._„ 

•Trinity  „ _.. 

•Uvakje 

Population  Group:  Pov.  Pop.— 

UvaWe  Co 

•Val  Verde 

•Waker 

Facility:  ElBs  I  Prs  

FadWy:  Goree  Prs 

Facility:  Wynne  Prs 

Wa«er 


Degree 
of  short- 
age 
group 


3 
3 

1 

2 

3 
3 

1 
2 

1 
4 
1 
4 
2 
3 


3 
2 

1 
1 
2 
4 
3 
3 

2 

2 

1 
2 
3 

4 
1 
3 
3 

4 
1 

1 
1 
2 
3 

4 

1 
1 


4 
3 

3 
3 
2 

1 

4 


PRIMARY  CARE:  T«xa»-Continued 

County  LUng 


County  name 

Degree 
of  Short- 
age 

group 

•Willacy „_ - 

4 

•Wilson  



1 

•Winkler 

4 

•Zapata 

1 

PRIMARY  CARE:  Teiat 

Sank*  Arm  U$tt^ 

Service  area  name 

Degree 
of  short- 
age 

group 

Acres  Home „. 

County— Harris 
Parts: 
C.T.  524 

C.T.  525.02-526.04 
C.T.  530.02 
C.T.  531.01 
C.T.  531 .03 

Beaunxxit  Inner  City  

County — Jefferson 
Parts: 
C.T.  1.03 
C.T.  6-10 
C.T.  15-19 

BoHvar  Peninsula 

County — Galveston 
Parts: 
C.T.  1254 

Diamond  Hill  

County — Tarrant 
Parts: 
C.T.  1001.02 
C.T.  1002.01-1002.02 
C.T.  1003-1004 
C.T.  1008-1011 
C.T.  1050.01 
C.T.  1050.06 

Dtokens-King  

County — Dickens 
County — Kir^g 

East  Lubbock 

County— Lubbock 
Parts: 
C.T.  1 

C.T.  2.01-2.02 
C.T.  3.01-3.02 
C.T.  6.03-6.06 
C.T.  7-14 
C.T.  23-25 

Fort  Davis/Marfa  ..„ 

County— Jeff  Davis 
County — PresKJio 
Parts: 
•Maria  ceo 

LeorVMadison 

County — Leon 
County — Madison 

Lisbon 

County — Dallas 
Parts: 
C.T.  56-57 
C.T.  59.01-69.02 
C.T.  87.01 
C.T.  87.03-87.05 
C.T.  88.01-88.02 


1 
3 


2 

1 
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PRIMARY  CARE:  T«ia*— Conbnusd 

Sanat  Aim  LM»ng 


Service  area  name 


Poly/Stop  Six 

County— Tarrant 
Parts: 
C.T.  1035 
C.T.  1036.01 
C.T.  1037.01-1037.02 
C.T.  1046.01 
C.T.  1046.04 
C.T.  1062.01-1062.02 
C.T.  1063 

Port  Aransas ~ — 

County — Nueces 
Parts: 
E.D.  401-403  (Pt  Aransas 
CCO) 

Port  Arttmr  Inner  City  

County— Jefferson 
Parts: 
C.T.  51-54 
C.T.  57-62 

Presidio 

County— Presidio 
Parts: 
Presidio  CCO 

San  Arrtonto  (Eastside)  

County — Bexar 
Parts: 
C.T.  1102-1103 
C.T.  1110 
C.T.  1301-1312 
C.T.  1401 

San  Antonk)  (South  Side)  

County — Bexar 
Parts: 
C.T.  1501 
C.T.  1503-1506 
C.T.  1510-1511 
C.T.  1601-1605 

San  Antonio  (Southern  Rural) 

County — Bexar 
Parts: 
C.T.  1416-1418 
C.T.  1519-1522 
C.T.  1610-1612 
C.T.  1619-1620 

San  Antonio  (West  Side)  ....~ » 

County — Bexar 
Parts: 
C.T.  1606-1607 
C.T.  1701 
C.T.  1703-1704 
C.T.  1707-1712 
C.T.  1715-1716 

SiJvertorVTurfcey _ 

County — Briscoe 
County— HaH 
Parts: 
Turkey  CCO 

Sirnpson  Stuart 

County— Dallas 
Parts: 
C.T.  112-113 
C.T.  114.01-114.02 
C.T.  167.01 
C.T.  169.01 

South  Brewster/Big  Band 

County— Brewster 


of  snort- 
age 
group 


PRIMARY  CARE:  Texas— Continued 

StrtctArmLMng 


Service  area  rtame 


South  Dallas  .._ 

County— OaMas 
Parts: 
C.T.  29-30 
C.T.  32.02 
C.T.  33-38 
C.T.  39.01-39.02 
C.T.  40 
C.T.  115 

South  El  Paso  

County — El  Paso 
Parts: 
C.T.  17-21 
C.T.  28-29 

Southeast  El  Paso 

County— El  Paso 
Parts: 
C.T.  39-40 
C.T.  104-105 

Texhoma  (OK/TX)  

County— Sherman 
Parts: 
Stratford  East  CCO 

Trinity 

County— Dallas 
Parts: 
C.T.  41 
C.T.  49 
C.T.  54-55 
C.T.  86.01-86.02 
C.T.  89 

West  Daitas  ~. 

County— Dallas 
Parts: 
C.T.  43 
C.T.  101-106 


of  short- 
age 
group 


PRttlARY  CARE:  Texas 


Population  group 


ED.  337-347  (Alpine  CCO) 


Am.  In.  Below  PovTDallas-FLWonh 
County — Dallas 
Parts: 
Am.  In.  Below  Pov. 
County— Tarrant 
Parts: 
Am.  In.  Below  Pov. 

Low  Income  Pop— Moore  Co 

County — Moore 
Parts: 
Low  Income  Pop 

Mig.  Pop.— Hale  Co  

County— Hale 
Parts: 
MK).Pop. 

Pov.  Pop.— Hunt  Co 

County — Hunt 
Parts: 
Pov.  Pop. 

Pov.  Pop.— Nacogdoches  Co  

County — Nacogdoches 
Pov.  Pop.— Uvalde  Co 


Degree 
of  snort- 
age 
group 


3 

4 


PRIMARY  CARE:  Texss— Continued 

PopUMon  Group  La»ng 


Population  group 


County — Uvalde 
Parts: 
Pov.  Pop. 
PovTMig.  Pop. — Cameron  Co 
County— Cameron 
Parts: 
Mig.  Pop. 
Pov.  Pop. 
PovTMig.  Pop.— Hidalgo  Co  .. 
Courrty— Hidalgo 
Parts: 
Mig.  Pop. 
Pov.  Pop. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Texas 

Facility  Latng 


Facility  name 


Beto  Prs  _ 

County— Anderson 
Clemons  Prs 

County — Brazoria 
CoffieW  Prs 

County— Artderson 
Ellis  I  Prs  

County— Walker 
Ferguson  Prs ~... 

County — Madison 
Goree  Prs 

County— Walker 
Hittlop  Prs 

County — Coryell 
Hobby  Prs 

County— Falls 
Hughes  Prs 

County— Coryel 
J.P.  Smith  Hosp.  Medk^ne  Clinic 

County — Tarrant 
Mk:hael  Prs 

County — Anderson 
Pack  II  Prs — 

County— Grimes 
Parkland  Mem.  Hosp.  OutpL  CI  .. 

County— Oaltas 
Tx  Tech  Med.  Ambulatory  CI 

County — El  Paso 
Tx  Tech  Uncv  Pc  Clirucs 

County— Lubbock 
Wynne  Prs 

County— Walker 


Degree 
of  snort- 
age 
group 


3 

3 

3 

3 

3 

3 

3 
3 
2 
1 
3 
3 
1 

3 

3 

1 

2 

3 

2 


PRIMARY  CARE:  Utah 


County  name 

Degree 

ol«Jiort- 

age 

group 

*Boavor . 

*BoxEkter 

Sendee  Area:  West  Box  Ekler  .... 
•Csitxyi    

4 

1 
4 

•Daggett 

1 
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PmMARY  CARE:  Utah— Continued 

Coutty  LMUng 


County  name 


Duchesne 

Service  Area;  Roosevett „ 

•Emery 

Service  Area:  Castte  Dale  

Service  Area  Green  River  

*Gar1ield 

Service  Area:  Panguitcti  

•Grand 

Service  Area:  Green  River  

Service  Area:  Moab 

•Iron 

Service  Area:  Enterprise 

Service  Area;  Parowan 

•Juab  

Kane 

Service    Area:    KanatVFredonta 

(Ut/Az)  

•Millard 

•Piule 

•Rich 

Salt  Lake 

Population    Group:    Pov./Hmls7 
S.E.  Asian  Refugs.— N.W.  SaJ 

Facility:  Utah  State  Prison  

•San  Juan 

Service    Area:     Blanding/Monti- 
ceflo 

Service  Area:  Montezuma  Creek 

'Sanpete 

•Sevier  

•Tooele 

Service  Area:  Tooele  

Servk»  Area:  Wendover  (Ut/Nv) 
•Uintah 

Service  Area:  Roosevelt 

Service  Area:  Vernal 

Utah 

Population    Group:    PovTMig.— 

Utah  Co 

•Wasatch  

•Washington 

Sen^Ke  Area:  Enterprise _. 

Service  Area:  Hurricar>e  

•Wayne  

Wetwr 

Populatk>n  Group:   Pov.   Pop. — 
Central  &  West  Ogden 


PRIMARY  CARE:  Utah 
S^mcaAna  Listing 


Degree 
o(  short- 
age 
group 


2 
1 


1 

4 

1 
2 

4 


2 
3 

1 
1 


2 
2 


4 
1 
4 

4 

2 

1 

2 

3 


2 

4 

1 
2 
2 


Service  area  ruime 


BlarxSng/Monticelk)  

County — San  Juan 
Parts: 
BlandingCCD 
MonticeUoCCD 

Castle  Dale 

Courrty — Emery 
Parts: 
Castle  Dale-Huntington  Cc 
Emery-Ferron  CCO 
Enterprise 


Degree 
of  snort- 
age 

group 


PRIMARY  CARE:  Ut»H-Continu«l 

SsnK»  Arm  Latng 


Service  area  name 


County — Iron 
Parts: 
Beryl— Newcastle  CCO 
Courrty— Washington 
Parts: 
Enterprise  CCO 

Green  River „ 

County — Emery 
Parts: 
Green  River  CCO 
Courrty— Grand 
Parts: 
Thompson  CCD 

Hunicane 

County— Washington 
Parts: 
Hunicane  Div. 

Kanab/Fredonia  (Ut/Az) ...._ 

County — Kane      • 

Moab....„ 

County — Grarxl 
Parts: 
Moab  CCD 

Montezuma  Creek  

County — San  Juan 
Parts: 
OliatoCCO 
Red  Mesa  CCO 

Panguitch 

County — GarfieM 
Parts: 
Escalante  Div. 
Panguitch  Div. 
Tropic  Div. 

Parowan  „ 

County — Iron 
Parts: 
Parowan  CCD 

Roosevelt 

County — Duchesne 
County — Uintah 
Parts: 
Uintah  and  Ouray  CCD 

Tooele  .„ 

County — Tooele 
Parts: 
Onaqui  Div. 
Tooele-Grantsvitle  Div. 

Vernal 

County— Uirrtah 
Parts: 
Vernal  CCD 

Wendover  (Ut/Nv) 

County— Tooele 
Parts: 
Du^ivay-Wendover         Div 

(W.I) 

West  Box  EWer  

County— Box  Elder 
Parts: 
West  Box  EMer  CCD 


Degree 
of  short- 
age 
group 


2 

4 


PRIMARY  CARE:  Utah 

fopumen  Group  Uttng 


Populatkxi  group 

1 

Degree 
of  short- 
age 

Of<M) 

Pov.  Pop.— Central  &  West  Ogden 
County— Weber 
Parts: 
C.T.  2002-2005 
C.T.  2008-2009 
C.T.  2011-2013 
C.T.  2018-2019 
PovTHmlsTS.E.    Asian    Refugs  — 
N.W.  Sal 

1 
2 

County— Sail  Lake 
Pvts: 
C.T.  1001 

C.T.  1003.03-1003.04 
C.T.  1004-1006 
C.T.  1024-1027 
PovTMig. — Utah  Co 

2 

County— Utah 
Parts: 

Migrarrt  Pop. 
Poverty  Pop. 

PRIMARY  CARE:  Utah 

FaoHryUtUng 


Facility  name 


Utah  State  Prison 

County— Salt  Lake 


Degree 
o(  short- 
age 
group 


PRIMARY  CARE:  Vermont 

Courtly  Utang 


County  name 


•Addison 

Service  Area:  Otter  Creek  VaBey 

Service  Area:  Route  100 

•Caledonia 

Service  Area;  HardwK*  „ 

ServKe  Area:  Havertiil/Weas 
River  (Nh^  

Service  Area:  Peachanr>-6amet  .. 
•Essex 

Servk*  Area:  Island  Porid 

Service  Area:  Upper  Connecticut 

Valley  (Nh/Vt) _... 

Franklin 

Service  Area*  Richlord-Enosburg 

Grand  Isle 

•Lamoille 

ServK*  Area:  Hardwick  

•Orange 

Servkse  Area;  Chelsea 

Service     Area:     HaverhiRAA/eMs 

River  (NWVt)  

•Orleans 

Service  Area:  Hardwick  

•Rutland 

Service  Area:  Black  River  Valley 

ServKe  Area:  Otter  Creek  Valley* 

Servk:e  Area:  Route  100  „ 

•Washington 


Degree 
of  short- 
age 
group 


4 
1 

1 

4 

3 

2 

4 
2 

4 

4 

4 
4 
1 
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PRIMARY  CARE:  Vermont— Continued 

CounyUtUng 


County  name 


Service  Area:  Hardwick 

*Windsor 
Service  Area:  Biadc  River  Valley 
Service  ArejL  Route  100  


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Vermont 

S*ntc0  Arm  Useng 


Service  area  name 


Black  River  Valley  „ ». 

County — Rutland 
Parts: 
Mt  HoSyTown 
County— Wirxteor 
Parts: 
Cavendteh  Town 
LuflowTown 
PtyrrxHJtti  Town 
Reading  Town 

Chelsea  _ 

County— Orange 
Parts: 
Chelsea  Twn. 
Corinth  Twrv 
Strafford  Twn. 
Tunbridge  Twn. 
Vershire  Tvwi. 
Washington  Twa 
Hardwick 
County— Caledonia 
Parts: 
Hardwtck  Twn. 
WaWen  Tvm. 
County — Lenrx)ille 
Parts: 
WolcottTwn. 
County — Orleans 
Parts: 
Craftsbury  Twn. 
Greensboro  Twrv 
County— Washington 
Paris: 
Woodlxjry  Twa 
Haverhill/Welts  River  (Nh/Vt) 
County — Caledonia 
Parts: 
Groton  Twa 
Ryegate  Twa 
County-<>range 
Parts: 
Newbury  Twa 
TopshamTwa 

Island  Pond  „ 

County — Essex 
Parts: 
•Averys  Grore 
•Brighton  Twa 
'FerdinarKl  Twa 
•Lewis  Twp, 
•NgrtonTwa 
•Warners  Grarrt 
•Warrens  Gore 
Otter  Creek  Valley 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Vermont— Continued 

S*ntc0  Aitt  Uating 


Service  area  name 


County — Addison 
Parts: 
•Goshen  Twa 
'Lecester  Twa 
•Orwed  Twa 
•Shoreham  Twn. 
•Whiting  Twa 
County — Rutland 
Parts: 
'Brandon  Twa 
•Hubbardton  Twa 
•Pittsford  Twa 
'Sudbury  Twa 

PeachanvBamet «. 

County — Caledonia 
Parts: 
Bamet  Town 
Peacham  Town 

Rk:ti(ord-Enosburg 

County — Franklin 
Parts: 
BakersfieM  Twa 
Berkshire  Twa 
Enostxjrg  Twa 
FairfieW  Twn. 
Franklin  Twn. 
Montgomery  Twa 
Rchlord  Tv»n. 
ShekJon  Twn. 

Route  100 

County — Addison 
Parts: 
Granville  Twa 
Hancock  Twa 
County — Rutland 
Parts:  4. 

PittsfiekJ  Twa 
County— Windsor 
Parts: 
Rocttester  Twa 
Stockbndge  Twa 
Upper  Connecticut  Valley  (Nh^^t) 
County — Essex 
Parts: 
Averill  Twn. 
BkXMTifiekl  Twn. 
BrunswKkTwn. 
Canaan  Tvm. 
Lemington  Twn. 


of  short- 
age 
group 


PRIMARY  CARE:  Virginia 

CounlyLatng 


County  name 


Accomack 
Service  Area:  Accomack/North- 
ampton . ........ 

•Accomack 
ServK»  Area:  Accomack/North- 
ampton „ — 

Albermarle/Ctiarlottes. 
Servx»    Area:    Southern    Albe- 
marle  

•Amelia  « 


3 
3 


1 
2 


PRIMARY  CARE:  Virginia-Continued 

County  UUng 


County  name 


Degree 
of  snort- 
age 
group 


Degree 
of  snort- 
age 
group 


•Augusta/StauntorvWaynesb. 

Service  Area:  Craigsville  _... 

Service  Area:  South  River 

•Bland „ 

Brunswick 

Seortce  Area:  South  Hill  

Buckingheun 
Service   Area:   Tri-County(Buck/ 

Fluv/Cumb)  

Campbell/Lynchburg 
PopulatkMi  Group:  Pov.  Pop.— 

Lynchburg 

'Caroline — . 

Charles  City 

Sennce  Area:  Harrison/Tyler  

•Chartotte 

Chesapeake 
Service  Area:  Southeast  Chesa- 
peake   _ — 

•Craig - 

CumberlaiKJ 
Servk»   Area:   Tri-County(Buck/ 

Fkjv/Cumb) _ 

'Dk:kenson  _ 

Dinwiddie/Petersburg 

Service  Area:  McKerviy  ^. 

•Ftoyd  

Fkivanru 
Service    Area:    Tri-County(Buck/ 

Fkjv/Cumb) - „ 

•Franklin  ....; 

Goochland 

Servk»  Area:  Goochland/Fife 

•GraysorVGalax 

Servwe  Area:  Fries 

ServKe  Area:   Trout  Dale/Inde- 
pendence   

'King  And  Queen 
ServKe  Area:  istorthem  Kirig  Wil- 
liam   

•King  George 

•King  William 
Service  Area:  Iskxthem  King  Wi- 

liam 

•Lee 

Service  Area:  Western  Lee  

'Lunenburg  ~ 

Mecklenburg 

Service  Area:  South  Hill  

•Nelson „„ -.... 

Newport  fslews 

Serv>ce  Area:  East  End  

Norttiampton 
•Norttiampton 
Service  Area:   Accomack/Norttv 

ampton  

Service  Area:  Accomack/North- 
ampton   — ...»».«. 

•Page 

Pittsytvania/DanviBe 

Service         Area: 

Pittsylvania 

•Rwhmond ~ 

'Rockbhdge/Buena  Vista 

ServKe  Area:  CraigsviHe  . 

ServkM  Area:  South  River 
•Russell  „... 


Northern 


1 
2 
1 


1 

1 

2 
3 


1 
3 


1 
3 

1 
3 


1 
3 

4 

1 

3 


3 
3 


4 
2 

4 
3 


3 
3 

4 


2 

4 

1 
2 
3 
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PRIMARV  CARE:  Vlrgln<»--Cortinued 

CoufitytMing 


County  name 


Scott 

Service  Area:  Oungannon 
•Smyth 

Service  Area:  Saltvilte 

•SouthamptorVFranklin 

Service  Area:  Berlirvlvor .. 

•Surry 

•Sussex  

Washington/Bristol 

Service  Area:  Sattville 

•WestrTx>reiar>d 


Degree 
of  short- 
age 
'  group 


1 

1 

1 
1 
1 

1 
3 


PRIMARY  CARE:  Virginia 

Servica  Arm  Latmg 


Service  area  name 


Accomack/Norttiampton _ 

County — Accomaci( 
County — hJorthampton 
County — Norttiamplon 

Berlirvlvor  

Courrty — SouthamptorVFranldin 
Parts: 
Bertirvlvof  Dist 

CraigsviHe  

County — Augusta/Staunlon- 
Waynesb. 
Parts: 
Pastures  Dist 
Rrvertiead  Dist  (w.  'A) 
County — Rocktxidge/Buena 
Vista 
Pans: 
Walkers  Creek  Dist  {w.  1) 

Dunganrton  

County— Scott 
Parts: 
Dekalb  Dist 
Ftoyd  Dist 
Johnson  Dist. 

East  End 

County — ^4ewport  News 
Parts: 
C.T.  302-309 
C.T.  313 

East  End  RichmorKi  

Parts: 
C.T.  201-212 

Fries 

County — GraysorVGalax 
Parts: 
Providence  Dist 

Gooctilan<VFi1e  

County — Goochland 
Parts: 
C.T.  4002-4005 

HarrisofVTyler  ....„ , 

County— Charles  City 
Parts; 
Harrison  Dist 
Tyler  Dist 
McKenney _. 


Degree 
of  short- 


group 


PRIMARY  CARE:  Vtrglnie-Continued       | 

SanK*  Ana  Latng 

Service  area  name 

Degree 
of  short- 
age 
group 

County— Oinwiddie/Petersburg 

Parts: 

Sapony  Dist 

^4orthem  King  William  

3 

County— King  And  Queen 

Parts: 

'Newtown  Dist 

•Stevensville  Dist 

County— King  William 

Parts: 

•Acquinton  Dist 

•Mangohtck  Dist. 

Northern  Pittsylvania  

2 

County— Pittsytvania/Danville 

Parts: 

C.T.  101-107 

SattviBe  

1 

County— Smyth 

Parts: 

North  Fork  Dist 

Saltvilte  Dist 

County— Washington/Bristol 

Parts: 

Jefferson  Dist. 

South  Hill 

4 

County — Brunswick 

County— MecWenburg 

South  River 

2 

County— Augusta/Staunton- 

Waynesb. 

Parts: 

Riverhead  Dist  (e.  'A) 

County— Rockbridge/Buena 

Vista 

Parts: 

South  River  Dist 

Walkers  Creek  Dist  (e.  1) 

Southeast  Chesapeake 

1 

Courrty— Chesapeake 

Parts: 

C.T.  21 1.02 

C.T.'212 

Southern  Atoenmarle  

1 

County— Atoermarle/Chartottes. 

Parts: 

Tri-County(Buck/Ruv/Cumb). 

County— Buckingham 

1 

County— Cumberland 

County — Fluvanna 

Trout  Dale/lr)dependerK» 

3 

County— GraysorVGaiax 

Parts: 

Ek  Creek  Dist 

Wilson  Creek  Dist 

Western  Lee 

4 

County— Lee 

Parts: 

Rose  Hi»  Dist 

WtiHe  Shoals  Dist 

PRIMARY  CARE:  Virginia 

Poptjtaton  GfXMf  Ustng 


Population  group 


Pov.  Pop.— Lynchburg  

County— Campbell/Lyr^chburg 
Parts: 
Lynchburg  City 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Washington 

CoiniyOMng 


County  name 

Degree 
otsFiort- 

age 

group 

'Adams 

PopuialJoo      Group:      MSFW— 

Othe«o/Royal  City  

1 

Benton 

Population  Group:  MSFW-Berv 

ton/Franklin „ 

1 

•Chelan 

Population  Group:  MSFW-Cha- 

lan/Douglas  „.._ 

1 

*Claaam 

ServK8  Area:  Ctaltam  Bay/f^eah 

Bay „ _ „ 

2 

Population  Group:  Lower  Elwtta 

Irxlian  Trtoe  

1 

Facility:  Ctaiiam  Bay  Corr.  C  

3 

Clark 

Service  Area:  Yacolt 

1 

Population    Group:    PovTHmIss/ 

Mig.  Pop.— Vancouver 

4 

•Columbia 

Population      Group:      MSFW— 

Wala  Walla/Columbia 

1 

•Cowlitz 

Service  Area:  Tdedo/Vader 

2 

Population      Group:      Medk:aid 

Pop.— Longview/Cathlamet 

1 

'Douglas 

Servwe  Area:  Grand  Coulee  

2 

Populatton  Group:  MSFW— Che- 

lan/Douglas   „ 

1 

'Ferry 

Service  Are&°  Repubic 

3 

Poputation    Group:    Am.     Irv — 

CoMlle  Res  

1 

FranWin 

Poputatk>n  Group:  MSFW— Barv- 

torVFrankkn 

1 

GartieW 

3 

'Grant 

Service  Area;  Grand  Coulee  

2 

Population      Group:      M5>FW— 

OttteMo/Royat  City  

1 

Population     Group:      PovTMig. 

Pop.— Central  Grant  Co — 

4 

Facility;  Ouincy  Valley  Heap.— 

C.H.  Clinic  

4 

'Grays  Hartw 

ServK*  Area:  Copalis  Beach  . 

3 

Servwe  Area:  Neiiton _ 

1 

Service  Area:  Westport 

2 

Population     Group;      Medicaid 

Pop.— AberdeerVHoqu«m  

1 

'Jefferson 

Sarvica  Area:  Ouik:ene  Bay  

1 

King 
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PRIMARY  CARE:  Washlngtoiv-Cootinued 

CoutlyLaling 


County  name 


Degree 
0*  w»rt- 


group 


Population   Group:    PovTHmlss. 

Pop.— S.  King  Co 

*Kiickitat 

Populaton  Group:  MSFW— Hood 

River  (Or/Wa)  - 

•Lewis 

Service  Area:  Morton 

Service  Area:  Pe  EM  

Sennce  Area:  Toledo/Vader  

•Uncotn 

Service  Area;  Grand  Coulee  

Service  Area:  Odessa 

•Mason 

Facility:   Wastv   Corr.-Reception 

'Otcarwgan 
Service  Area:  Twisp/Winttwop  .... 
Population    Group:    Am.    Irt— 

ColviUe  Res - 

Population      Group:      MSFW— 

Okarxjgan  Co - 

•Pacific 

Service  Area:  Long  Beach 

Sennce     Area:      NaseSe'Grays 

River  _ 

•Pend  Oreille 
Service  Area:  lone/MetaHne  Falls 
Service  Area  Nevi^porVCusick  .... 
Pierce 

Service  Area:  Longt«wch -... 

Population    Group:    Med.    Ind. 

Pop. — Pierce  

Facility:  McNeH  Island  Corr.  C  .... 
Facility:  Wa  Corr.  C.  For  Women 
•Skagit 
Population      Group:      MSFW— 

Skagit  Co — 

•Skamania 

SrK>homish 

Service  Area:  Darrington  - 

Population  Group:  MSFW— Sno- 
homish — . — - - 

Population  Group:  StiHaguamish 

Ind.  Tribe -. 

Spokane 

Service  Area:  Deer  Park  ..„ - 

Service  Area:  Rocidord _ - 

Populatkjn  Group:  Am.  la — Spo- 
kane   

•Stevens 

Service  Area:  Deer  Park 

Servwe  Area:  Northport -. 

•Wahkiakum 
Servk»     Area:     Maaelo/Grays 

River ~ — -. 

Population      Group:      Med«aid 

Pop. — Longview/CalNamet 

•Wala  Walla 
Populatmn      Group:      MSFW— 

WaBa  Walla/Columbia 

Whatcom 
Populatkxi      Groupc      MSFW— 

Whatcom  Co 

•Whitman 
Servk:6  Area:   Northeast  Whit- 
man _— . - 


4 
1 
2 

2 

1 


2 

1 
1 
1 
2 
1 

2 

4 


1 
2 

4 

1 

1 

2 
2 


2 

1 


PRIMARY  CARE:  Washlngtorv-Continued 

CtKnty  Laung 


County  name 


Service    Area:     Rock    Lake/La 

Crosse  _ - 

•Yakima — •• 


Degree 

of  srioft- 

age 

group 


PRIMARY  CARE:  Waahlngtorv-Conlinued 

Stnica  Ana  LMng 


ServKe  area  name 


PRIMARY  CARE:  Washington 

Stnrn  Ant  Usbng 


Servtoe  area  name 


Clallam  Bay/Neah  Bay  — 

County— Clallam 
Parts: 
Clattam  Bay-Neah  Bay  Div. 

Copaiis  Beach  

County— Grays  Harbor 
Parts: 
North  Beach  CCD 

Darrington - 

County— Snohomish 
Parts: 
Cascade  CCD 

Deer  Park 

County— Spokane 
Parts: 
Deer  Park  CCD  (C.T.  102) 
Deer  Paik  CCD  (C.T.  103.0) 
Deer  Paik  CCD  (C.T.  103.0) 
County — Stevens 
Parts: 
Loon  Lake  CCD  (E.D.  203) 
Loon  Lake  CCD  (E.D.  204) 

Grarx)  Coulee - - 

County— Douglas 
Parts: 
Bridgeport  ceo 
County— Grant 
Parts: 
Coulee  City  CCD 
Grand  Coulee  CCD 
County— Lincoln 
Parts: 
Wilbur  CCD 

k)ne/Metal«ne  Falls 

County— Pend  OreWe 
Parts: 
lone/Metaiine  Fans  CCD 

Lor^g  Beach 

County — Pacific 
Parts: 
Peninsula  ceo 

Longbranch  ...„ 

County— Pierce 
Parts: 
Lower  Peninsula  CCD  C.T. 

Morton  

County — Lewis 
Parts: 
Big  Bottom  CCD 
Mineral  CCD 
Morton  CCD 

E.D.  63  (Mossyrock  CCD) 
E.O.  82  (Mossyrock  CCD) 
E.D.  82  (Ethel  CCD) 
E.D.  84  (Mossyrock  CCO) 
Naselle/Grays  River  .„ „ 


of  ^tort- 
age 
group 


Degree 
of  short- 
age 
group 


County — Pacific 
Parts: 
Naseile  CCD 
County— Wahkiakum 
Parts: 
Grays  River  CCD 

Neilton  — . 

County— Grays  Hartxx 
Parts: 
Humptulips  CCD  (N.  'A) 
Lake  Quinalt  CCD 

Newport/Cusick  

County— Pend  Oreille 
Parts; 
Newport  CCD 

Nortf>east  Whitman ~ 

County — Whitman 
Parts: 
Rosalia  CCD 
SteptoeCCD 
TekoaCCD 

Nortt^ort 

County— Stevens 
Parts: 
Kettle  Falls  CCD  (N.  'h) 

Odessa  — 

County— Lincoln 
Parts: 
Odessa  CCD 

Pe  Ell  „ - 

County— Lewis 
Parts: 
E.D.  71  (Bunker  CCD) 
ED.  76  (Boistfort CCD) 

Ouik;ene  Bay 

County— Jefferson 
Parts: 
Ouilcene  Bay  CCO 

Republic - 

County— Ferry 
Parts: 
Curlew  CCD 
Orient  Shemian  CCD 
Republic  CCD 

Rock  Lake/La  Crosse - 

County— Whitman 
Parts: 
La  Crosse  CCD 
Rock  Lake  CCO 

Rockfcxd --.." 

County— Spokane 
Parts: 
RockfordCCO 

Toledo/Vader  „ 

County— Cowlitz 
Parts: 
E.O.  757  (Castlerock  CCD) 
County— Lewis 
Parts: 
OlequaCCO 
WIntockCity 
E.O.  75  (Boistfort  S.  'A) 
E.D.  82  (Ethel  CCO) 
E.D.  85  (Mossyrock  CCO) 

Twisp/Winthrop 

County— Okanogan 
Parts: 
Earty  Winters  CCO 
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PRIMARY  CARE:  Washington— ContirHied 

S«ivic«>tiM  Listing 
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Service  area  name 


Methow  Valley  CCD 

Westpoft  

County — Grays  Hartxjr 
Parts: 
South  Shore  Div. 

Yaco«  

County— Clark 
Parts: 
YacoltCCD(C.T.  401) 


PRIMARY  CARE:  Washington 

Popvlabon  Group  Ustng 


Population  group 


Am.  In.— Colville  Res 

County — Ferry 
Parts: 
Colville  Res.  CCD 
Country — OkarK>gan 
Parts: 
Colville  Res.  CCD 

Am.  In. — Spokane  

County— Spokane 
Parts: 
Am.  in.  Pop. 

Lower  Elwha  Indian  Tritje  

County — Clallam 
Parts: 
Lower  Elwha  Res. 

Med.  Ind.  Pop.— Pierce  

County — Pierce 
Medicaid  Pop.— Aberdeen/ 

Hoquiam 

County — Grays  Hart»r 
Parts: 
Aberdeen-Hoquiam  CCD 
ElmaCCD 
Wyhoochee  CCD 
Medicaid  Pop. — Lorigview/ 

Cathlamet 

County — Cowlitz 
Parts: 
Castle  Rock  CCD 
Cowlitz  East  CCD 
Kalama  CCD 
Longview-Kelso  CCD 
Rose  Valley  CCD 
Woodland  CCD 
County— Wahkiakum 
Parts: 
Cattilamet-Elochoman  CCD 
Puget  Island  CCD 
Skanx)kawa  CCD 

MSFW— Benton/Franklin 

County — Benton 

Parts: 

MSFW 

County — Franklin 

Parts: 

MSFW 

MSFW— Chelan/Douglas  

County — Chelan 
Parts: 
MSFW 


Degree 
of  short- 
age 
group 


1 


PRIMARY  CARE:  Washington— Continued 

PapultKin  Group  LMng 

PRIMARY  CARE:  Washington— Continued 

Pcpulaton  0/04)  Ustng 

Population  group 

Degree 
of  short- 
age 
group 

Population  group 

Degree 
of  short- 
age 
group 

County — Douglas 
Parts: 
MSFW 

MSFW— Hood  River  (Or/Wa)  

County— Klickitat 
Parts: 
Wahkiakus  CCD  (MSFW) 
White  Salmon  CCD  (MSFW) 
MSFW— Okanogan  Co 

1 

1 
1 

1 
1 

1 

1 

1 

4 

« 

4 

County— Grant 
Parts: 
Ephrata— Soap  Lake  CCD 
George  CCD 
GloydCCD 
Moses  Lake  CCD 
QuincyCCD 
Warden  CCD 
Wilson  Creek  CCD 
Stillaguamish  Ind.  Jrtoe 

County— Okanogan 

1 

Parts: 
MSFW 
MSFW— Othello/Royal  City  

County — Snohomish 
Parts: 
C.T.  531-532 
C.T.  534 

County — Adams 

Parts: 
MSFW 
County — Grant 
Parts: 

PRIMARY  CARE:  Washington 

FadttyUsling 

Souttiem  Sk>pes  CCD 
MSFW— Skagrt  Co 

Facility  name 

Degree 
of  short- 
age 
group 

County— Skagit 
Parts: 
MSFW 

MSFW— Snohomish  

Clallam  Bay  Cort.  C 

3 

County— Snohomish 
Parts: 

County — Clallam 
McNeil  Island  Corr.  C 

1 

Arlington  CCD 
Granite  Falls  CCD 
Lake  Stevens  CCD 
MaltbyCCD 

County — Pierce 
Quincy  Valley  Hosp— C.H.  Qinic  .. 

County— Grant 
Wa  Corr.  C.  For  Women  

4 
2 

Marysville  CCD 
Monroe  CCD 
Skykomish  CCD 

County — Pierce 

Wash.  Corr— Reception Ctr 

County— Mason 

2 

Snohomish  CCD 
Stanwood  CCD 

MSFW— Walla  Walla/Columbia 

County— Columbia 

PRIMARY  CARE:  West  Virginia 

County  Listng 

Parts: 

MSFW 
County— Walla  Walla 
Parts: 

MSFW 

^       County  name 

Degree 
of  snort- 
age 
group 

MSFW— Whatcom  Co 

'Bartwur 

3 

County— Whatcom 
Parts: 
MSFW 

•Berkeley 
Populatk>n    Group:    PovTMSFW 
Pop. — Shenandoah 

1 

PoviHmlss.  Pop.— S.  King  Co 

County— King 

'Boone 
Service  Area:  Whrtesville 

2 

Parts: 

'Braxton 

2 

C.T.  252-254 
C.T.  259 
C.T.  291 

Cabell 

Service  Area:  Guyandotte  

'Calhoun 

1 
3 

C.T.  292.01-292.02 

•Clay 

t 

C.T.  295.01-296.02 
C.T.  296-297 
C.T.  298.01 
C.T.  306.01-005.02 
C.T.  306-308 

Doddridge 

Service  Area:  Doddndge/Salem  . 
'Fayette 

Service  Area:  New  Haven  

Service  Area:  Oak  Hill  

1 

1 
4 

Pov7Hmlss/Mig.  Pop. — Vancouver 

•Gilmer 

3 

County — Clark 
Parts: 

'Grant 
Service  Area:  Mt  Storm  

3 

Battle  Ground  CCD 
Camas  CCD 
La  Center  CCD 
Orchards  CCD 

'Greenbner 
Service   Area:   Greenbriar/Poca- 

hontas 

Service  Area;  Rainelle 

4 
1 

RkJgefietd  CCD 
Vancouver  CCD 
Pov./Mig.  Pop.— Central  Grant  Co. 

•Hampshire 

•Hardy 
Service  Area:  Baker 

2 
3 
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PfVMARY  CARE:  We«l  V1fgM»-Continued 


County  name 


•Hanison 

Service  Area:  Doddridge/Salem  . 

'Jackson — 

•Jefferson 

Population   Group:    PovTMSFW 

Pop.— ShenarxJoah 

'Kar^awha 

Senftce  Area:  Cabin  Creek „. 

Service  Area:  Pocataiico  ~. 

•Lincoln™! 

Marshall 

Service  Area  Cameron  

Facility:  West  Virginta  Pea 

•McDowey 

•Mercer 

Service  Area:  Matoafca  — 

Mineral — 

•Mingo 

Service  Area  Gilbert  

Service  Area  Matewan  — 

Service  Area  Mingo  

•Morxxigaia 

Service  Area  Ctay/BatteDe  (WW 

Pa) 

•Monroe 

•Morgan 

Service  Area:  Hancock  iJMIPtl 

Wv)  

•Nictoias 

Service  Area  Rainefle  

Service  Area  Rictwrood 

•Pendteton 

•Pocahontas 

Service  Area   Greenbnar/Poca- 
hontas 

Service  Area  HuttonsvJIte/Durbin 

Service  Area  Marlington  

•Pre»«on 

Service  Area  Bruceton  Mills  

Service  Area  Rowlestxjrg/Egion 
•Raleigh 

Service  Area  Northwest  Raleigh 
•Randolph 

Service  Area  HuttonsviHe/Durbin 

•Ritchie  

• Roane  

•Upshur 

Service  Area:  Rock  Cave  

Wayne 

Sen/ice  Area  Wayne/Fort  Gay  ... 

•Webster 

•Wetzel 

Senrice  Area  Ctay/Batteile  (WW 

Pa)..- - 

•Wirt 

•Wyoming 


Degree 
of  snort- 
age 
group 


1 

4 


2 
4 
2 

2 

1 
3 

4 

2 
2 

4 
1 
1 


4 
2 


1 

4 
3 


4 
4 
4 

3 

1 


4 
4 
2 
3 


1 

4 


4 
1 
3 


PRIMARY  CARE:  West  Virginia 

SarvicaArM  Usbng 


PRMARV  CARE:  West  Vkgtnto— Continued 


Service  area  rtame 


Service  area  name 


Baker 


County— Hardy 
Parts: 
Capon  DisL 
Lost  River  OisL 

Bruceton  Mills „. 

County — Preston 
Parts: 
Grant  OtsL 

Cabin  Creek  „. 

County— Kanawha 
Parts: 
C.T.  121-122 

Cameron  „ 

County— Marshall 
Parts: 
C.T.  208 

Clay/Battele  (Wv/Pa)  

County — Monongalia 
Parts: 
C.T.  114 
Courrty— Wetzel 
Parts: 
C.T.  304 

Doddridge/Salem  ..._ 

County — Doddridge 
County — Harrison 
Parts: 
C.T.  316 

Gilbert -. 

County— Mingo 
Parts: 
Stafford  DisL 

Greenbriar/Pocahontas 

County— Greenbrier 
Parts: 
Anthony  Creek  DisL 
Failing  Spring  DisL 
Franklord  Dtst. 
WHtiamsburg  DisL 
County — Pocahontas 
Parts: 
Little  Levels  DisL 

Guyandotte 

County— Cabell 
Parts: 
C.T.  2 

Hancock  (Md/Pa/Wv)  

County— Morgan 
Parts: 
B.N-A.  9707 
Bi^A.  9708 

Huttonsville/Durbin  _.. 

County — Pocahontas 
Parts: 
Greenbank  DisL 
County — RarKtolph 
Parts: 
HuttonsMBe  DisL 
Middto  Fork  DisL 
Mingo  DisL 

Marlington 

County — Pocahontas 
f>arts: 
Edray  Dist. 
Hur4ersville  Dist. 
Marlington  Tvm. 
Matewan 


Degree 
of  ^tort- 
age 
group 


PRIMARy  CARE:  West  Virginia— Continued 

Strttot  Ant  IMng 


ServKe  area  name 


County — Mingo 
Parts: 
Magnolia  DisL 

Matoaka  ._ „ 

County— Mercer  ' 

Parts: 
E.D.  407-409  (DisL  3) 
E.D.  413-^17  (DisL  3) 
ED.  419  (DisL  3) 

County — Mingo 
Parts: 
Harvey  DisL 
Kermit  DisL 

Mt  Storm  _ — 

County— Grant 
Parts: 
Union  DisL 

New  Haven _ 

County — Fayette 
Parts: 
C.T.  210-211 

Northwest  FUleigh 

County— Raleigh 
Parts: 
C.T.  111-112 

Oak  HI 

County— Fayette 
Parts: 
C.T.  201-206 

Pocataiico 

County— Kanawtta 
Parts: 
C.T.  108.01-108.02 

Rainelle 

County— Greenbrier 
Parts: 
Meadow  Btuff  DisL 
County— Nicholas 

Richwood 

County— ?«ct«)las 
Parts: 
Beaver  DisL 
Kentucky  DisL 
Wiklemess  DisL 

Rock  Cave „.. 

County — Upshur 
Parts: 
Banks  DisL 
Meade  DisL 

Rowiesburg/Egkx)  .„ 

County — Preston 
Parts: 
Reno  Dtst. 
Ur>ion  Dist. 

Wayrie/Fort  Gay  „ 

County— Wayne 
Parts: 
Butler  DisL 
Stonewall  DisL 
UnwnDisL 

WhitesviUe  

County — Boorw 
Parts: 
Dist.  1 


Degree 
of  short- 
age 
group 
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PRIMARY  CARE:  West  Virginia 

PopulaSon  Group  Using 


Degree 

Population  group 

of  short- 
age 

group 

Pov./MSFW  Pop.— Shenandoah  .... 

1 

County— Bertceley 

Parts: 

• 

MSFW 

Pov.  Pop. 

County— Jefterson 

Parts: 

Pov.  Pop. 

PRIMARY  CARE:  West  Virginia 

Faolity  Listing 


Facility  r«me 


West  Virginia  Pen.  ... 
County — Marshall 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE:  Wisconsin 

County  Listing 


County  name 


'Adams 

'Ashland 

Service  Area:  Paik  Falls/Phillips 
'Bayfield 

Service  Area:  Hayward'Radisson 
Brown 

Service  Area:  Pulasl^i  

Facility:  Wisconsin  State  Ref 

'Buffalo 

Service  Area:  Arcadia 

'Burnett 
Calumet 
'Crawford 

Service  Area:  Boscotjel  

'Dodge 

Facility:  Dodge  Corr.  I 

Fadlity:  Wisconsin  Corr.  I 

'Doof 

Service  Area:  Sister  Bay/Wash- 
ington lslar)d 

Service  Area:  Sturgeon  Bay 

Douglas 

Service      Area:      Minong/Solon 

Springs  

Eau  Claire 

Service  Area:  Osseo 

'Forest  

'Grarrt 

Service  Area:  Boscobel  

Service        Area:        Lancaster/ 
Fennimore  

Service    Area:    Platteville/Cuba 

City  

'Green  Lal<e 

Service   Area:    Markesan/Kings- 

ton  

'Iowa 

Service  Area:  Dodgeville/Minerai 
Point  


Degree 
of  short- 
age 
group 


2 
3 

3 
2 
3 


2 

1 


4 
2 

2 

3 

2 


PRIMARY  CARE:  Wisconsin— Continued 

County  Latmg 


County  name 


Service    Area:    Platteville/Cuba 

City  

•Iron 

Service  Area:  Park  Falls/Phillips 
'Jackson 

Service  Area:  Osseo 

'Juneau 

Sen/ice  Area:  Hillsboro  

Service  Area:  Mauston/New  Lis- 
bon   

'Kewaunee 
Service    Area:    Kewaunee    City/ 

Algoma  

La  Crosse 
Service     Area:     Coon     Valley/ 

Ctiaseburg 

'Lafayette 
Service        Area:        Darlington/ 

Shullsburg  

Service     Area;     Platteville/Cuba 

City  

'Langlade 

Service  Area;  Eteho 

Service    Area:     Mountain/White 

Lake 

'Lincoln 

Service  Area;  Tomahawk  

Marathon 

Service  Area:  Athens/Edgar  

Sen/ice         Area:         Tigerton/ 

Bimamwood  

•Marinette 
Service    Area:    E.    Marinette/S. 

Menominee  (Mi/Wi)  

Servk»  Area:  W.  Marinette  

'Marquette 

ServKe  Area;  Montelto  

'Menominee  

Milwaukee 
Service  Area:  Capitol  Drive  (Mil- 
waukee)   

.  Service  Area;  Inner  City  South  ... 
Servk:e  Area:  Inner  City  North 

(Milwaukee) 

Service  Area:  Juneautown 

Population    Group:    Med.    Ind. 

Pop.— Inner  City  West  

'Monroe 

Servrce  Area:  Hillsboro 

Service  Area:  Sparta  

'Oconto 
Service    Area:     Mountain/White 

Lake 

ServKe     Area:     Oconto/Oconto 

Falls 

Servrce  Area:  Pulaski  

'OnekJa 

Service  Area:  Eteho 

Servk»  Area:  Tomahawk  

Outagamie 

Seivice  Area;  Clintonville/Marion 
'Polk 

Service  Area;  Frederic/Luck  

•Price 
Servwe  Are&-  Park  Falls/Phillips 

Service  Area:  Tomahawk  

•Richland 
Servtee  Area:  Hillsboro 


Degree 
of  short- 
age 
groi4) 


4 
3 

4 
1 


1 
3 

4 
1 


3 

4 


4 
2 

2 
3 

4 

4 

3 
3 


PRIMARY  CARE:  Wisconsin— Continued 

County  Usting 


County  name 


Service  Area:  Spnng  Green/Plain 
'Sauk 

Service  Area:  Hillsboro 

Sennce  Area;  Spring  GreerVPtain 
'Sawyer 

Service  Area:  Hayward/Radisson 

Service  Area:  Park  Falls/Philhps 
'Shawano 

Service  Areeu  Clintonville/Marion 

Sen^ice     Area:     Oconto/Oconto 
Falls 

Sen/ice  Area;  Pulaski  

Service         Area;         Tigerton/ 

Bimamwood  

St.  Croix 

Service  Area:  Baldwin  

•Taytor  

'Trempealeau 

Service  Area:  Arcadia 

Service         Area:         Galesville/ 
Trempealeau  

Service  Area:  Osseo 

•VerrxKi 

Service     Area:     Coon     Valley/ 
Chaseburg 

Service  Area;  Genoa 

Service  Area:  Hillsboro 

'Vilas 

Service    Area:    Land    O'Lakes/ 

Presque  Isle  

'Washburn 

Service  Area:  Hayward/Radisson 

Service      Area:      Mlnon^Solon 
Spnngs  

Service     Area:     Spooner/Shell 

Lake 

Waukesha 

Facility:  Ettian  Allen  School 

'Waupaca 

Service  Area;  Clmtonville/Manon 

Service         Area;         TigertorV 

Bimamwood  

•Waushara 

Service    Area:    WautonWPIairv 
itekiWM  Rose  


Degree 

of  snori- 

age 

group 


3 

4 

2 
3 


2 

4 


2 
2 

4 
3 
3 


PRIMARY  CARE:  Wisconsin 

StrvK*  Arm  Latng 


Arcadia 
County — Buffak) 
Parts: 
Butfakj  Tiwn. 
Cross  Twn. 
Fountain  City 
Glencoe  Twn. 
Milton  Twn. 
Montar«  Twn. 
Waumandee  Twa 
County— Trempleaieau 
Parts: 
Arcadia  City 
Arcadia  Twn. 
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PRIMARY  CARE:  Wisconsin— Continued 

PRIMARY  CARE:  Wisconsin— Continued 

PRIMARY  CARE:  Wisconsin— Continued 

S«Mc*  A/w  Usang 

Stn^M  Ana  LMng 

S«Mc»  Arm  Latng 

Service  area  name 

Degree 
ol  Mort- 
age 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

group 

Dodge  T¥Wi. 

Bear  Creek  Twn. 

Livingston  Vil. 

Athens/Edgaf _ — 

2 

Maine  T¥im. 

Mineral  Pant  T¥Wt. 

County— Maralhoo 

County — Shawano 

Mineral  Point  City 

Parts; 

Parts; 

Montfort  VH. 

Athens  VtL 

Grant  Twn.  (e.  'A) 

Moscow  Twn. 

BemTwa 

PeHaTwn. 

Muscoda  VH. 

Edgar  Vil. 

County— Waupaca 

Pulaski  Twn. 

FenwoodViL 

Parts; 

Ridgeway  T«m. 

Frankfort  Twim. 

Bear  Creek  T¥vn. 

Ridgeway  Vri. 

Halsey  Two. 

airtonviUe  City 

WaMwickTwn. 

Johnson  Twn. 

D«ipontTwa 

Wyoming  Twm. 

Reitvock  Tv«n. 

Embarrass  VH. 

E.  MarineOa/S.  Menominee  {MVWi) 

4 

WeinTwn. 

LanabeeTwn. 

County— Marinette 

Bai&mn 

4 

MahonCity 

Parts: 

County— St.  Croix 

Matteson  Twn. 

GroverTwn. 

Parts: 

Unwn  Twn. 

Marinette  City 

Baldwin  T¥im. 

Coon  Valley/Chaseburg  „ 

1 

Peshftigo  Twn. 

BaMwtn  Vl 

County— La  Crosse 

PestmgoCity 

CadyTwn. 
Eau  Galie  Twn. 

Parts: 
Washington  Twn. 

Poiterfiekj  Twn. 
Wagner  Twn. 

2 

•    Ernerald  Twn. 

County — Vernon 

Elcho « -. .«. 

GlenwoodClly 

Parts: 

County — Langlade 
Parts: 

AlnsworthTwn. 
EtetwTwn. 
Parrish  Twn. 
Summit  Twa 

Glenwood  Tkwv 
HarwnoodTwn. 

Chaseburg  Vil. 
Coon  Twn. 

Hammond  VI. 

Coon  Valley  Vil. 

Hamburg  Twa 

Riififi  RivAr  Twn 

Darlinaton/Shuttsbura  

3 

Spnngfield  Twrt 
Wilson  VD. 

County — Lafayette 
Parts: 

UphamTwa 
County— Oneida 
Parts: 
Enterprise  Twa 
Schoepke  Twn. 
Frederic/Luck ~ , 

WoodvffleVil 
BoscoM 

2 

ArgyleTwn. 
ArgyleVy. 

County— Cra¥4ofd 

Blanchard  T«m. 

4 

Parts: 
Haney  Twn. 

Blanchardvifle  ViL 
Darlington  Twn. 

County— folk 
Parts: 

Marietta  Twn. 

Darlington  City 

Bone  Lake  Twa 

ScoBTwa 

Fayette  Twn. 

Clam  Fan  Twn. 

Steuben  ViL 

Gratiot  Twn. 

Frederic  VH. 

WauzekaTwa 

Gratratva. 

Georgetown  Twn. 

Wauzeka  VA. 

Kendal  Twa 

Laketown  Twn. 

County— Orant 

Lament  Tvim. 

Lorain  Tvim. 

Parts: 

Monik»ltoTwa  . 

Luck  Twa 

Bagley  Vil. 

Seymour  Twn. 

1  lick  VH. 

Blue  River  ViL 

Shi*stxjrg  Twa 

McKinley  Twn. 

Boscobel  City 

Shi  #)iburg  City 

West  Sweden  Twa 

BoecobelTwn. 

South  Wayne  V«. 

Galesville/Trempealeau 

2 

Castal  Rock  T«vn. 

Wayne  T¥m. 

County— Trempealeau 

Hicktory  Grove  Twn. 

While  Oak  Springs  Twn. 

Parts: 

Marion  Twn. 

Wiltow  Springs  Twn. 

Caledonia  Twa 

P^WlVlW^    1  IWTl, 

WiotaTwa 

EttrickCity 

Mount  Ida  Twn. 

DodgeviHe^ineral  Point 

4 

Fttrit^  Twa 

County— 4ona 

Gale  Twn. 

Muscoda  Twn. 

Parts; 

Galesvitle  City 

Muscoda  VI 

Arena  Twa 

Trempealeau  Twn. 

Patdn  Grove  Tvwi. 

Arena  ViL 

Trempealeau  VH. 

Patdi  Grove  Vil. 

Avoca  Vi. 
Bamevek)  Vlt. 

Genoa 

1 

WatlBfstown  T¥im. 

County— Vemon 

Woodman  Twa 

Blanchardville  VH. 

Parts: 

Woodman  ViL 

Brigt^am  T¥im. 

B6f96fi  Twn. 

Wyahising  T¥»n. 

Clyde  Twn. 

De  Soto  vy. 

Capitol  Drive  (Milwaiicee)  

1 

CohbViL 

Genoa  Twn. 

County— Milwaukee 

DodgeviHe  Twn. 

Genoa  vy. 

Parts: 

DodgeviHe  City 

Hamnony  Twn. 

C.T.  41-47 

Eden  Twn. 

Starting  T««n. 

C.T.  63-65 

HigNandTwn. 

Wheatland  Twn. 

ClintonviHeMarion  

4 

Highland  vy. 

HaywartVRadisson  

2 

Cajnty— Outagamie 

HoHandale  VU. 

County— BayfieM 

Parts: 

iJnden  Twm. 

Parts: 

Bear  Creek  ViL 

Linden  vy. 

Barnes  Twn.  (s.  'A) 
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PRIMARy  CAAE:  Wisconsin— Continued 

PRIMARY  CARE:  WisoonsirH-Continued 

PRIMARY  CARE:  Wisconsin-Continued 

Sanict  Arm  Lifting 

SarvicmArmi  Lining 

StmctArmLatng 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 
group 

group 

group 

Cable  Twn. 

C.T.  101-107 
C.T.  114-118 

Mauston/New  Listx>n „ 

4 

Dnjmmond  Twn.  (s.  'A) 

County— Juneau 

Grandview  Twn. 

C.T.  139-142 

Parts: 

Namaicagon  Twn. 

C.T.  145-147 

Camp  Douglas  ViL 

County— Sawyer  ■ 

C.T.  151 

Clearfield  Tvim. 

Parts: 

Inner  City  Soi,ith  „. 

3 

Cutler  Twn. 

Bass  Lake  Twn. 

EIroy  City 

Couderay  Twn. 

Parts: 

Fountain  Twn. 

Couderay  Vli. 

C.T.  155-169 

Germantown  Twn. 

Edgewater  Twn. 

C.T.  162-169 

Hustler  VH. 

Exetand  VH. 

C.T.  174-177 

KMdRre  Twn. 

HaywardCity 

C.T.  178.98 

Kingston  Twn. 

Hayward  Twn. 

C.T.  179 

Lemonweir  Twn. 

Hunter  Twn. 

C.T.  180.97-180.98 

LindinsTwn. 

Lenroot  Twn. 

Juneautown  _. 

1 

Lisbon  Twn. 

Meadowbrooke  Twn. 

Lyndon  Station  VH. 

Meteor  Twn. 

Parts: 

Marion  Twn. 

OjibwaTwn. 

C.T.  108 

RadissonTwn. 

C.T.  110-113 

NecedahTwn. 

Radisson  Vii. 

Kewaunee  City/Algoma _ 

4 

Necedah  VH 

Round  Lake  Twn. 

County — Kewaunee 

New  Lisbon  City 

Sand  Lake  Twn. 

Parts: 

Orange  Twn. 

Spider  Lake  Twn. 

Ahnapee  Twn. 

Plymouth  Twn. 

Weirgar  Twn. 

AlgomaCity 

Seven  Mile  Creek  Twn. 

Winter  Twn. 

CarttonTwn. 

Summit  Twn. 

Winter  Vii. 

CascoTwn. 

Minor^g/Sokxi  Spnngs  

4 

County— Washburn 

Casco  Vil. 

County— Douglas 

Parts: 

Kewaunee  City 

Parts: 

Bass  Lake  Twn. 

Lincoln  Twn. 

Bennett  Twn. 

Stinnett  Twn. 

Pierce  Twa 

Dairytand  Twn. 

Stone  Lake  Twn. 

W.  Kewaunee  Twn. 

GowionTwn. 

Hillsboro 

3 

Lartcaster/Fennirnore 

3 

Highland  Twn. 
Oakland  Twn. 

County— vluneau 

County— Grant 

Parts: 

Parts: 

Sokxi  Spnngs  Twn. 

Union  Center  Vii. 

BeetownTwn. 

Sokxi  Spnngs  VH. 

WonewocTwn. 

Bkx>mington  Twn. 

WasoottTwn. 

Wonewoc  Vil. 

Bkxxnington  Vil. 

County — Washbum 

County — Monroe 

Cassville  Twn. 

Parts: 

Parts: 

CassviUe  Vil. 

Brooklyn  Twn. 

Glendale  Twn. 

Fennimore  City 

Chicog  Twn. 

KendaH  VD. 

Fenmmore  Twn. 

Frog  Creek  Twn. 

ShekJonTwn. 

Glen  Haven  Twn. 

Gul  Lake  Twn. 

Wellington  Twn. 

Lancaster  City 

Minortg  Twn. 

County— Richland 

Liberty  Twn. 

Minong  Vil. 

Parts: 

Little  Grant  Twn. 

iwlonlelk)  _ 

4 

Bkx)mTwn. 

Monfort  Vil. 

County — Marquette 

Cazenovia  Vil. 

North  Lancaster  Twn. 

Parts: 

Henrietta  Twn. 

Potosi  Twn. 

Crystal  Lake  Twn. 

Westford  Twn. 

PotosiVil. 

Hams  Twn. 

Yuba,  Vil. 

South  Lancaster  Twn. 

Mecan  Twn. 

County— Sauk 

Waterloo  Twn. 

Montelk)  City 

Parts: 

Wingville  Twn. 

Montelk)  Twn. 

Woodland  Twn. 

LandO'Lakes/Prevfie  Isle 

2 

Neshkoro  Twn. 

County — Vernon 

County— Vilas 

Neshkoro  VH. 

Parts: 

Parts: 

Newton  Twn. 

Forest  Twn. 

Land  O'Lakes  Twa 

Oxiord  Twn. 

Greenwood  Twn. 

Presque  Isle  Twn. 

Oxford  Vil. 

Hillsboro  City 

Winchester  Twn. 

Packwaukee  Twn. 

Hillsboro  Twn. 

Markesan/Kingston 

2 

ShiekJsTwn. 

Ontario  ViL 

County—Green  Lake 

Springfield  Twn. 

Union  Twn. 

Parts: 

WestfieW  Twn. 

Whitestown  Twn. 

Kingston  Twn. 

WestfieU  VII. 

Inner  City  North  (Milwaukee)  

4 

Kingston  City 

l^iountairVWhite  Lake 

1 

County — Milwaukee 

MackfordTwn. 

County — Lar>glade 

Parts: 

Marx:hester  Twn. 

Parts: 

C.T.  44 

Markesan  City 

Evergreen  Twn. 

C.T.  66-72 

Marquette  Twn. 

Langlade  Twn. 

C.T.  79-86 

Marquette  City 

White  Lake  Vil. 

I 
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PRIMARY  CARE:  WIseontirv- Continued 

PRIMARY  CARE:  Wteconain— Continued 

PRIMARY  CARE:  WIsconaIn— Continued 

STtict  Arm  UsUng 

Sm>*»  Anm  LMling 

Santct  Arm  Usung 

Sennce  area  name 

Degree 
o(  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

group 

Wo»  River  Twa 

County— Price 

EphriamVit. 

County— Oconto 

Parts: 

Gibraltar  Twa 

Parts: 

CatawtMiTwa 

Liberty  Grove  Twa 

Armstrong  Twn. 

CatawtaVH. 

Sister  Bay  Vii. 

Bagley  Twa 

Eisenstetn  Twn. 

Washington  Island  Twn. 

Brazeau  Twn. 

Elk  Twn. 

Sparta  

4 

Breed  Twn. 

Emery  Twn. 

County— Monroe 

Doty  Twn. 

FifieW  Twa 

Parts: 

Lakewood  Twn. 

Flambeau  Twa 

AngeksTwn. 

RivennewTwa 

Georgetown  Twn. 

Cashton  VH. 

TowTisendTwn. 

Hackett  Twn. 

Jefferson  Twn. 

Oconto/Oconto  Fate - 

4 

Harmony  Twn. 

Lafayette  Twn. 

County— Oconto 

KennanTwa 

LeonT»m. 

Parts; 

Kennanva. 

LittJe  Falls  Twn. 

AbramsTwn. 

Lake  Twa 

Me)vinaVH. 

GiUettCity 

OgemaTwn. 

New  Lyme  Twn. 

GiJIett  Twn. 

Park  Falls  City 

Noon^afc  VH. 

How  Twn. 

Phillips  Crty 

Portland  Twn. 

Lena  Twn. 

Prentice  Twn.  (w.  'A) 

RidgeviMe  Twn. 

LenaVi. 

Prentice  VH. 

Sparta  Crty 

UtUe  River  Twa 

Worchester  Twa 

Sparta  Twa 

Maple  Valley  Twa 

County — Sawyer 

Wells  Twa 

Morgan  Twn. 

Parts: 

Spooner/Shefl  Lake — 

3 

Oconto  Falls  Twa 

Draper  Twn. 

County— Washburn 

Oconto  FaUs  City 

Platteville/Cuba  City  _ 

2 

Parts: 

Oconto  Twa 

County— Grant 

BarrorwttTwa 

Oconto  Crty 

Parts: 

Bashaw  Twn. 

Pensaukee  Twn. 

CMlonTwa 

Beaver  Brook  Twa 

SpnxeTwn. 

Cuba  Crty  Crty 

Birchwood  Twn. 

Stiles  Twn. 

DickeyvHIe  VU. 

Birchwood  Vi. 

S«inng  Vii. 

Ellenboro  Twn. 

Casey  Twa 

UndertvUTwn. 

Hamsoo  Twn. 

Crystal  Twn. 

County— St^awano 

Hazel  Green  Twa 

Evergreen  Twn. 

Parts: 

Hazel  Green  VM. 

Long  Lake  Twa 

Green  VaBey  Twa 

M 

Lima  Twn. 

Madge  Twa 

Osseo _ _ «... 

C«jnty— Eau  Oaire 

A 

Livingston  VM. 
Paris  Twa 

SaronaTwa 
She«  Lake  Crty 

Parts: 
Augusta  City 
Bndge  Creek  Twa 
Clear  Creek  Twn. 
Fairrhiki  Twn. 

Platteville  Twa 

Spooner  Twn. 

PtatteviUe  City 
SmelserTwn. 
County— 4owa 

SpoonerCrty 
Spnngtxook  Twa 
Trego  Twn. 

Fairchikj  Vil 

Parts: 

Spring  Green/Plain  „ 

4 

i   CHI  \^  mnj    W  m. 

Otter  Creek  Twa 

Mifflin  Tvira 

County— Richland 

County— Jackson 
Parts: 

Rewey  ViL 
County— Lafayette 

Parts: 
Buena  Vista  Twa 

Cleveland  Twn. 

Parts: 

Lone  Rock  VH. 

GarfieMTwa 

Belnx)r«Twa 

County— Sauk 

NorthfieW  Twn. 
Courrty— Trempealeau 
Parts: 

Belmont  Vii. 
Benton  Twn. 
Benton  VI. 

Parts: 
Bear  Creek  Twa 
Franklin  Twa 

Hale  Twn. 

Ek  Grove  Twn. 

. 

Honey  Creek  Twn. 

Osseo  City 

^4ew  Diggings  Twa 

Plain  VH. 

Strum  VH. 

Pijla.ski 

2 

Spring  Green  Vfl. 

Sumner  Tvim. 

County— Brown 

Spririg  Green  Twn. 

Unity  Twn. 

Parts: 

Troy  Twn. 

PaiV  Fafls/Phillips _ 

3 

PrttsfieWTwa 

Sturgeon  Bay  ..„ _ 

' 

County— Ashiand 

Putaski  VH. 

County— Door 

Parts: 

County— Oconto 

Parts: 

AgerxlaTwn. 

Parts: 

Brussels  Twa 

RiittemutViL 

Chase  Twn. 

Clayt>anks  Twn. 

Chippewa  Twn. 

County — Shawano 

Egg  Hartxx  Twa 

Gordon  Twa 

Parts: 

Egg  Harbor  VH. 

Jacobs  Twa 

Angelica  Twn. 

ForestviBe  Tvm. 

Peeksville  Twa 

Mapte  Grove  Twn. 

ForestviBe  VH. 

Shanagdden  Twa 

Sister  Bay/Washington  Island 

2 

Gardner  T¥im. 

Courrty — Iron 

County— Door 

Jacksonport  Twa 

Parts: 

Parts: 

Nasewaupee  Twn. 

Sherman  T»wt 

Baileys  Hartxx  Twn. 

Sevastopol  Twn. 

t 
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PRIMARY  CARE:  Wtoeocrativ-ContirHjed 

PRIMARY  CARE:  Wt«ionsii>-Continued 

StfTVnV  AfM  LiMtOQ 

StniotAimimng 

Service  area  name 

Degree 
of  short- 
age 

Service  area  name 

Degree 
of  short- 
age 

group 

group 

Sturgeon  Bay  Twn. 

Pourxl  Vfl. 

Sturgeon  Bay  City 

Silver  Cliff  Twn. 

Union  Twn. 
TigertorVBimamwood  

3 

Stephenson  Twa 
Wausaukee  Twa 
Wausaukee  ViL 

County— Marathon 
Parts' 

EWeron  Twn. 

Wautoma/Plainfiekl/WiW  Rose 

4 

Elderon  Vil. 

County— Waushara 

Franzen  Twn. 

Parts: 

Hatley  Vil. 

CotomaTwn. 

Norrie  Twn. 

Cotomava. 

PtoverTwa 

Dakota  Twn. 

County — Shawarto 

Deerfiekj  Twn. 

Parts: 
Almon  Twn. 

Hancock  Twn. 

Aniwa  Twn. 

Hancock  Vtt. 

AniwaVU. 

Marion  Twn. 

Bimamwood  Twn. 

Mount  Morris  Twn. 

Bimamwood  Vil. 

Oasis  Twn. 

Bowler  VU. 

PlainfleW  Twn. 

Eland  Vi. 

Plain«eMVil. 

Fa»rt>an*(S  Twn. 

Richford  Twn. 

Germania  Twn. 

Rose  Twn. 

Grant  Twn.  (w.  'A) 
HutctWis  Tvm. 
MatoonVH. 
Iwlorns  Twn. 

Spnngwater  Twn. 
Wautoma  Tvm. 
WautomaCity 

TigertonVil. 

Wikj  Rose  VU. 

Wittenberg  Twn. 

Wittenberg  VL 

PRIMARY  CARE:  Wisconsin 

County— Waupaca 
Parts: 

PofHjIUon  Gmup  Uttng 

BigF^lsVlt. 
Harrison  Twa 

Degree 
of  ^tort- 
age 

Wyoming  Twa 

Population  group 

Tomahawk  ..„ 

County— Lincoln 

3 

group 

Parts: 

Mad.  Ind.  Pop— Inner  CHy  West  ... 

1 

Bradtey  Twn. 

County — Milwaukee 

HanisonTwn. 

Parts: 

King  Twn. 

C.T.  62 

StcanawanTwn. 
SonwTwn. 
Tomahawk  City 
Tomahawk  Twn. 

C.T.  87-90 
C.T.  96-100 
C.T.  11»-123 

WisonTvm. 

C.T.  133-138 

County— Oneida 

C.T.  148-149 

P»ts: 

LJlUe  Rice  Twn. 

PRIMARY  CARE:  Wlaeonain 

Lynne  Twa 
NokomisTwn. 

FaomyUiting 

County— Price 

Parts: 

Degree 
of  short- 
age 

group 

Hi  Twn. 

Facility  name 

Knox  Twa 
Prentice  Twn. 

Spirit  Twa 

Dodge  Corr.  1 

1      2 

W.  Marinette 

County— Marinette 
Parts: 
AmbergTwa 
Atheistane  Twn. 

3 

County— Dodge. 
Ethan  Allen  School 

3 

County— Waukesha. 
Wisconsin  Corr.  1 „ 

1 

Baaver  Twn. 

County— Dodge. 

Coleman  VU. 
Crtvitz  Vil. 

Wisconsin  State  Ref 

3 

County— Brown. 

Lake  Twa 

Middte  Inlet  Twn.                                  | 

Pound  Twn. 

1 

1 

PRIMARY  CARE:  Wyoming 


County  name 

Degree 
of  short- 
age 
group 

•Albany 
Service  Area:  Rock  River  

1 

•Big  Horn 

Servk»  Area:  GreybuU/Bastn  . 

Service  Area:  Lovell 

•Campbell 
Sen/ice  Area:  Wright 

1 
2 

2 

Carbon 

Servk»  Area:  Rawlins  

•Converse 

•Crook _ „ 

•Fremont 

Service  Area;  Dutwis 

2 

4 
2 

1 

ServM*  Area:  Jeffrey  City  ..„ 

Population     Group:     Arapahoe/ 

Shoshone  Indians  

•HotSprifv 
Populalion    Group:    An^ihahoe/ 

Shoshorw  Indians  ..^ 

1 
1 

1 

•Johnson 
ServK*  Area:  Kaycee 

1 

Natrona 
Servksa  Area:  Midwest/Edgeflon 

•Niobrara  

1 

•Parte 
Servwa   Area:   Gardiner/Yeltow- 
stone  (Mt/Wy) 

^ 

•Sweetwater 
Service  Area:  Rawlins  

2 

Servk:e  Area:  Rock  Springs  

•Uinta 

Servk»  Area:  Lyman  

•WesKw 

3 

2 

4 

PRIMARY  CARE:  Wyoming 

Sm\^c»  Arm  Lattng 


Service  area  name 


Dubois  _ 

County — Fremont 
Parts: 
•Dubois  Div. 
Gardiner/Yeltowstone  (Mt/Wy)  ... 
County — Park 
Parts: 
YaHowstone  Natl  Parte  Cc 

GreytuH/Basin  

County— Btg  Horn 
Parts: 
Big  Horn  Central  ceo 
Big  Horn  South  CCD 

Jeffrey  CHy  „. 

County— Frenrtont 
Parts: 
•Sweetwater  Div. 

Kaycee 

County— Johnson 
Parts: 
Kaycee  CCO 

Lovell  ...- 

County— Big  Horn 
Parts: 
Big  Horn  North  CCD 
Lyman , 

I 


Degree 

of  short- 
age 
group 


1 
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PRIMARY  CARE:  Wyomti»<»— Continued 

SamcmAna  Usang 


Service  area  name 


County — Uinta 
Parts: 
Bridger  VaJiey  CCO 

MiAvest/Edgerton 

County — Natrona 
Parts: 
Casper  Nortti  CCO 

Raw<ins  .„ 

County— Cartxw 
County — Sweetwater 
Parts: 
Wamsutte  Div. 

Rock  Rrver 

County— Abany 
Parts: 
Rock  River  Div. 

Rock  Springs  

County — Sweetwater 
Parts: 
Green  River  ^4ort^l  Div. 
Green  River  South  Div. 
Rock  Sprmg  iskxtti  Div. 
Rock  Spring  Soult)  Div. 

Wright _...„ 

County— Campbe« 
Parts: 
*Ginette  South  Div. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Wyoming 

Papulallon  Gfo^  LMng 


Population  group 


Arapahoe/Shoshorte  lnd»ns 
County— Fremont 
Parts: 
Wind  River  Div. 
County— Hot  Springs 
Parts: 
Wind  River  Div. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  American  Samoa 

CouHy  UtUng 


County  name 


Eastern  District 
Service  Area:  Terr. 

Samoa „_ 

Manu'A  District 
Service  Area:  Terr. 

Samoa  

Rose  Island 
Service  Area:  Terr. 

Samoa 

Swains  Island 
Service  Area:  Terr. 

Samoa 

western  msuici 
Servica  Area:  Terr. 
Samoa 


Of  American 
Of  American 
Of  American 
Of  American 
Of  American 


Degree 
of  snort- 

group 


2 
2 
2 
2 
2 


PRIMARY  CARE:  American  Samoa 

SwMlM  ATM  Loang 


Service  area  name 


Terr.  Of  American  Samoa  „. 
County — Eastern  District 
County— Manu'A  District 
County — Rose  Island 
County — Swains  Island 
County— Western  District 


Degree 

of  sFwrt- 

age 

group 


PRIMARY  CARE 

CouttyLaang 


County  name 


•Chm*  State 

'Kosrae  State 

•Pohnpei  State  — 

♦Yap  State 

PRIMARY  CARE:  Guam 


Degree 
of  snort- 
age 
group 


1 
1 
1 
3 


County  name 


*Quam 


Degree 
of  snort- 
age 
group 


PRIMARY  CARE 

County  Lj$»ig 


County  rtame 


'Republic  Of  Marshall  Is. 


Degree 
of  short- 
age 

group 


1 


PRIMARY  CARE:  N.  Mariana  lalands 

CoutfyLMIng 


County  name 


'ComnwNh  Of  N.  Mariana  Is 


Degree 
of  short- 
age 

group 


PRIMARY  CARE 

Coi0ttyU$llng 


County  name 


•Republic  Of  Patau  ... 


Degree 
of  Short- 
age 
group 


PRIMARY  CARE:  Puerto  Rico 

Court/ Ustmg 


County  name 


'Adhjntas 
Populatk>n  Group:  Pov.  Pop.— 

Adjuntas  _ 

'Aguada 
Population  Grotjp:  Pov.   Pop.— 

Subregton  4A  

*AguadMa 
Population  Group:  Pov.  Pop.— 

Subregion  4A  

'Agues  Bueruu 
Population  Group:  Pov.  Pop.— 

Subregion  68  _ 

'Aibonto 
Population  Group:  Pov.   Pop. — 

Subregk>n  68  

'Arasco 
Population  Group:  Pov.  Pop.— 

Subregk>n  48  .„ _. 

'Arroyo 
Population  Group:  Pov.  Pop.— 

Subregton  5C 

'Barranquitas 
Populatton  Group:   Pov.  Pop.— 

Barranquitas 

'CaboRojo 
Populatton  Group:  Pov.  Pop.— 

Subregion  4C  

'Caguas 
Population  Group:  Pov.  Pop.— 

Caguas  

*Canovar)as 
Populatton  Group:  Pov.  Pop.— 

Subregion  IB  

'Carolina 
Population  Group:  Pov.  Pop.— 

Subregton  18  _.... 

'Catano 
Population  Group:  Pov.  Pop.— 

Subregton  2A  

'Cayey 
Populatton  Group:  Pov.  Pop.— 

Subregton  68  -.-. 

'Cetia 
Populatton  Group:  Pov.  Pop.— 

Subregton  1A  

'Cidra 
PopUalion  Group:  Pov.  Pop.— 

Subregton  68  _ — 

*Coamo 
Populatton  Group:  Pov.  Pop.— 

Subregton  58  -. 

'Dorado 
Population  Group:  Pov.  Pop.— 

Subregion  2A 

*Faiavdo 
PopuWfcxi  Group:  Pov.  Pop.— 

Sut)regton  1A 

'Guanica 
Population  Group:  Pov.  Pop.— 

Sut)region  5A  

*Quayama 
Population  Group:  Pov.  Pop.— 

Subregion  5C 

'Quayanina 
Populatton  Group:  Pov.  Pop.— 

Subregton  5A  

*Ouaynabo 


Degree 

of  ^lort- 

age 

group 


2 
2 

2 


3 
1 
1 
2 
3 
2 
.3 
2 
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PRIMARY  CARE:  PiMfto  RIco— Continued 

County  Lalmg 


County  name 


Population  Group:  Pov.  Pop. — 

Guayneibo 

•Gurabo 
Population  Group:   Pov.   Pop. — 

Subregion  5C  

"Hofmigueros 
Population  Group:   Pov.   Pop. — 

Subregion  4C  

'Humacao 
Population   Group:    Pov.    Pop. — 

Subregion  6A  

'Isabela 
Population  Group:   Pov.   Pop. — 

Subregion  4A 

'Juana  Diaz 
Population  Group:   Pov.   Pop. — 

Subregion  5B  

■Juncos 
Population  Group:   Pov.   Pop.— 

Sutxegion  6C  

*Laias 
Population  Group:   Pov.   Pop.— 

Sut>reglon  4C  

"Lares 
Population   Group:    Pov.    Pop.— 

Sutxegion  3A  

'Las  Marias 
Population  Group:   Pov.   Pop.— 

Las  Marias 

*Las  Peidras 
Population  Group:   Pov.   Pop.— 

Sutxegion  6A  

"Loiza 
Population  Group:   Pov.   Pop.— 

Subregion  IB  

'Luquillo 
Population  Group:   Pov.   Pop. — 

Sutxegion  1A  

'Maunatxj 
Population  Group:   Pov.   Pop. — 

Subregion  6A  

'Mayaguez 
Population  Group:   Pov.   Pop. — 

Mayaquez 

•Moca 
Population  Group:  Pov.   Pop. — 

Sutxegion  4A  

"Naguatw 
Population  Group:   Pov.   Pop. — 

Sutxegion  6A  

•Patillas 
Population  Group:   Pov.   Pop.— 

Subregion  5C  

■Penuelas 
Population  Group:   Pov.   Pop. — 

Subregion  5A  

'Rincon 
Population  Group:  Pov.  Pop. — 

Sutxegion  48  

*Rio  Grande 
Population  Group:   Pov.   Pop. — 

Sutxegion  1A  

'Sat>ana  Grande 
Population  Group:  Pov.   Pop. — 

Sutxegion  4C  

'Salinas. 
Population  Group:  Pov.  Pop.— 
Sutxegion  5C  


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Puerto  Rlc»— Continued 

County  Lattng 


County  name 


Pov.  Pop.— 


Pop.— 


Degree 
of  short- 
age 
group 


*San  German 
Population  Group: 
Sutxegion  4C  ... 
*San  Juan 
Population  Group:   Pov. 

San  Juan  

'San  Lorenzo 
Population  Group:   Pov.   Pop. — 

Sutxegion  6C  

•San  Sebastian 
Population  Group:   Pov.   Pop. — 

Sutxegion  4A  

'Santa  Isabel 
Population  Group:   Pov.   Pop. — 

Sutxegion  58  

•Toa  Alta 
Population  Group:   Pov.   Pop. — 

Sutxegion  2A  

*Toa  Baja 
Population  Group:   Pov.   Pop. — 

Sutxegion  2A  

•Trujilk)  Alto 
Population  Group:   Pov.   Pop. — 

Sutxegion  IB  

•Utuado 
Population  Group:   Pov.   Pop. — 

Subregion  3A  

'Vega  Alta 
Population  Group:   Pov.   Pop. — 

Sutxegion  2A  

•Vega  Baja 
Population  Group:   Pov.   Pop. — 

Vega  Baja 

'Villalba 
Population  Group:   Pov.   Pop.— 

Sutxegion  5B  

'Yatxjcoa 
Population  Group:   Pov.   Pop. — 

Sutxegion  6A  

•Yauco 
Population  Group:   Pov.   Pop. — 
Sutxegion  5A  


PRIMARY  CARE:  Puerto  Rico 

Population  Group  Listing 


Population  group 


Pov.  Pop.— Adjuntas  

County — Adjuntas 
Parts: 
Pov.  Pop. 
Pov.  Pop. — Barranquitas 
County — Barrarxjuitas 

Pov.  Pop. — Caguas 

County — Caguas 
Parts: 
Pov.  Pop. 
Pov.  Pop. — Guaynatx) ... 
County — Guaynatx) 
Parts: 
Pov.  Pop. 
Pov.  Pop.— Las  Marias  . 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Puerto  Rico— Continued 

PapulaDon  Group  Using 


Population  group 


County — Las  Manas 
Parts: 
Pov  Pop. 

Pov.  Pop — Mayaguez 

County — Mayaguez 

Pov.  Pop— San  Juan 

County — San  Juan 
Parts: 
Pov.  Pop. 
Pov.  Pop —Subregion  68 
Couniy— Aguas  Buenas 
Parts: 
Pov.  Pop. 
County — Aitx>nlto 
Parts: 
Pov.  Pop. 
County — Cayey 
Parts: 
Pov.  Pop. 
County — Cidra 
Parts: 
Pov.  Pop. 
Pov.  Pop— Subregion  48  . 
County — Anasco 
Parts: 
Pov.  Pop. 
County — Rincon 
Parts: 
Pov.  Pop. 
Pov.  Pop. — Subregion  1A  . 
County — Ceibia 
Parts: 
Pov  Pop. 
County — Fajardo 
Parts: 
Pov.  Pop. 
County — Luquillo 
Parts: 
Pov.  Pop. 
County — Rio  Grande 
Parts: 
Pov.  Pop. 
Pov.  Pop— Sutxegion  5C  .. 
County — Arroyo 
Parts: 
Pov   Pop. 
County — Guayama 
Parts: 
Pov.  Pop. 
County— Patillas 
Parts: 
Pov.  Pop. 
County — Salinas 
Parks: 
Pov.  Pop. 
Pov.  Pop. — Sutxegion  40  .. 
County — Cabo  Rojo 
Parts: 
Pov.  Pop. 
County — Hormtgueros 
Parts: 
Pov.  Pop. 
County — Lajas 
Parts: 
Pov.  Pop. 
County — Satjana  Grande 
Parts: 
Pov.  Pop. 


Degree 
of  short- 
age 
group 


504 
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Pfi-IMARY  CARE:  Puerto  Rleo-Contmued 

ftvuttton  Grotv  LMng 


Population  group 


County — San  German 
Parts: 
Pov.  Pop. 
ov.  Pop. — Subregion  6C  . 
County — Guratx) 
Parts: 
Pov.  Pop. 
County— Juncos 
Parts: 
Pov.  Pop. 
County— San  Lorenzo 
Parts: 
Pov.  Pop. 
ov.  Pop. — SubregKXi  4A  . 
County — Aguada 
Parts: 
Pov.  Pop. 
County — AguadiUa 
Parts: 
Pov.  Pop. 
County — Isabeta 
Parts: 
Pov.  Pop. 
County — Moca 
Parts: 
Pov.  Pop. 
CowHy — San  Sebastian 
Parts: 
Pov.  Pop. 
'ov.  Pop— Sutxegion  18  . 
CouTTty — Canovanas 
Parts: 
Pov.  Pop. 
County — Carolina 
Parts: 
Pov.  Pop. 
County — Lotza 
Parts: 
Pov.  Pop. 
County — TruJJUo  Alto 
Parts: 
Pov.  Pop. 
•ov.  Pop. — Subregion  3A 
County — Lares 
Parts 
Pov.  Pop. 
County — Utuado 
Parts: 
Pov.  Pop. 
>ov.  Pop. — Subregion  2A 
Courrty— Catano 
Parts; 
Pov.  Pop. 
Courrty — Dorado 
Prts: 
Pov.  Pop. 
County— Toa  Ate 
Parts; 
Pov.  Pop. 
County- Toa  Baja 
Parts: 
Pov.  Pop. 
County  — Vega  Atta 
Parts; 
Pov.  Pop. 
>ov.  Pop. — Subregion  58 
Coun^— Coanrx) 
Parts; 
Pov.  Pop. 


Degree 
of  short- 
age 
group 


PRIMARY  CARE:  Puerto  Rico— Continued 

ftlpuMon  Gioi4>  Lis»n0 


Population  group 


County— Juana  Diaz 
Parts 
Pov.  Pop. 
County — Santa  Isabel 
Parts; 
Pov.  Pop. 
County— Vittaiba 
Parts; 
Pov.  Pop. 
Pov.  Pop. — Subregion  6A 
County— Humacao 
Parts: 
Pov.  Pop. 
County — LasPeidras 
Parts: 
Pov.  Pop. 
County — Maunabo 
Parts: 
Pov.  Pop. 
County — ^4aguabo 
Parts: 
Pov.  Pop. 
County— Yabucoa 
Parts; 
Pov.  Pop. 
Pov.  Pop. — Subregion  5A 
County— Guanica 
Parts: 
Pov.  Pop. 
County— Guayanma 
Parts: 
Pov.  Pop. 
County — Penueleis 
Parts; 
Pov.  Pop. 
County— Yauco 
P»ts: 
Pov.  Pop. 
Pov.  Pop.— Vega  Baja. 
County— Vega  Baja 


of  short- 
age 
group 


PRIMARY  CARE:  Virgin  Isiand* 

County  Lsting 


County  nanw 


•St  Croix 

Service  Area:  Fredericicsted 
•St  Thomas 

Service  Area:  East  End, 
Thomas  


St 


of  Short- 
age 
group 


PRIMARY  CARE:  Virgin  Istends 
Sivic»  Ana  Uttng 


Service  Area  name 


East  End,  St  Thomas  . 
County— St  Thomas 
Parts: 
East  End 
Southside 


Degree 

OftfKXt- 

age 
group 


PRIMARY  CARE:  Virgin  IsiaiKla-Continued 

Sanic»  Ana  Listing 


Service  Area  name 


Tutu 

Fredericteted 

County— St  Croix 
Parts: 
Fredericicsted 
Northwest 
Southwest 


Degree 
of  short- 
age 
group 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Arizona 

County  Listing 

La  Paz 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  California 

Senfice  Area  Listing 

Anza 
County— San  Diego 
Parts: 
C.T.  210 
Arrowtiead 
Parts: 
C.T.  101 
Hollister 
County — San  Benito 
Parts: 
Hoflister  CCD 
San  Juan  Bautista  CCO 
PaiomarA-aguna 
County— San  Diego 
Parts: 
C.T.  209.01 
DIST.  209 
Potter  Valley 
County— Mendocino 
Parts: 
ED.  200-202  (Redwood-Potter) 
Riverdaie/Caruthers 
County— Fresrx) 
Parts: 
C.T.  75-77 
San  Beruto/Bitterwater 
County— San  Benito 
Parts: 
San  Beruto/Bitterwater  Co 
Sierra 
County— Fresno 
Parts: 
Sierra  CCD 
Valley  Cerrter/Pauma  Valley 
County— San  Diego 
Parts; 
C.T.  191.01-191.02 
WiHowCreeic 
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PRIMARY  CARE:  California— Continued 

ServKe  Area  Listing 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Kentucky 

County  Listing 

WITHDR.\WALS  FROM  LIST  OF 
PRI\L\RY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Missouri 

Facility  Listing 

Parts: 

Trinity-Klamatti  COD 
County/Trinity 

Parts: 
Lower  Trinity  COD 
29  Palms/Morango  Valley 
Parts: 
C.T.  104.01 
C.T.  104.03-104.04 

Carlisle 

Larue 

Lee 

Rockcastle 

Spencer 

Wolfe 

Algoa  Corr.  C. 

County— Cole 
Central  Missoun  Con^.  C. 

County— Cole 
Missoun  Eastern  Corr.  C. 

County — Franklin 
Missoun  State  Pen. 

County— Cole 
Missoun  Training  C.  For  Men 

County— Randolph 
Renz  Corr.  C. 

County — Callaway 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  New  Mexico 

County  Listing 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  California 

Population  Group  Listing 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Maryland 

County  Listing 

Indochinese/Pov.  Pop. — Linda  Vista 
County— San  Diego 
Parts: 
C.T.  86 
C.T.  87.01 
C.T.  88 

C.T.  89.01                                  / 
C.T.  90 
C.T.  91 

Charles 
Sonterset 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Maryland 

Service  Area  Listing 

Quay 

Medi-Cal  Pop— Loyalton 
County — Plumas 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  New  Mexico 

Service  Area  Listing 

Parts: 

E.D.  5  (Portola  CCD) 
County— Sierra 
Parts: 

East  Sien-a  CCD 

Cecil/Kent 
County— Cecil 
Parts: 
DIST.  1  (Cecilton) 
County — Kent 
Parts: 
DIST.  1  (Massey) 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  California 

Facility  Listing 

Quay/S.  Hardtng/Conchas  Dam 
County— Quay 
County— San  Miguel 
Parts: 
Conchas  Dam  CCD 

WI I HDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Mississippi 

County  Listing 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  New  Mexico 

Faakty  Listirtg 

Juvenile  Detention  Facilities 

County— Orar>ge 
Martin  Luther  King  Jr.  General  Hospital 

County — Los  Angeles 

Perry 

WITHDRAWALS  FROM  LIST  OF 

WI IHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Missouri 

County  Listing 

PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Idaho 

County  Listing 

Central  N.M.  Corr.  Fac. 

County— Valencia 
N.M.  State  Pen— Cenllos 

County — Santa  Fe 
Western  N.M.  Corr.  Fac. 

County— Cibola 

WrmORAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  North  Dakota 

County  Listing 

Lewis 
Washington 

WIIHDRAWAI.S  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Illinois 

County  Listing 

Knox 
Nodaway 

WI  I  HDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Missouri 

Population  Group  Listing 

Griggs 

Hettinger 

Mercer 

Sioux 

Walsh 

• 

Fayette 

Hamilton 

Mason 

Massac 

Scott 

Pov.  Pop.— Kinlock/Berkeley 
Coun^— St  Louis 
Parts: 
C.T.  2127-2129 
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WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Norlh  Dakota 

SeivKS  Area  U$ting 

Hajvey 
County— Kidder 
Parts: 

AtwoodTwp. 

Clear  Lake  Twp. 

KickapooTw^. 

Merfcel  Twp. 

NofttKwesJ  Twp. 

Robinson  City 

Robinson  Twp. 

Ste¥»artTwp. 

TuttJeCity 

TuttJeTwp. 
County — Pierce 
Parts: 

Alexander  T««p. 

Antelope  Lake  Twp. 

EBing  Twp. 

HagelTwp. 

S.  Pierce  Unorg. 

Truman  Twp. 

White  Twp. 
County— WeBs 
Parts: 

Bremen  Twp. 

BulMooeeTwp. 

Chasetey  Twp. 

Crystal  Lake  Twp. 

D€ri9erT\«p. 

FairvMeTwp. 

Fesserxlen  Dty 

Forward  Twp. 

Fram  Twp. 

Germantown  Twp. 

Hamberg  City 

HafTt>erg  Twp. 

Harvey  City 

Heinxted  Twp. 

HiflsdaleTwp. 

LynnTw^ 

Manfred  Twp. 

h4ooivay  Lake  Twp. 

OstikoshTwp. 

Pony  Gukti  T^. 

Rusland  Twp. 

Sliver  Lake  T«vp. 

St  Anna  Twp. 

Vaihaila  Twp. 

WeHsTwp. 

West  Norway  Twp. 

Western  Twp. 


WITHDRAWALS  nX^i  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  South  Carolir>a 

FacmyUmng 


Central  Corr.  L 

County— RicWand 
KirMand  Coa.  I. 

County— Richland 
Perry  Corr.  I. 

County — Anderson 
Women's  Corr.  I. 

County— Rictiland 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  South  Dakota 

Senica  Ana  LJ$img 


Bowdto 
County— Ednfwnds 
Parts: 

BowdtoC«y 

BowdtoTy*^. 

Ctoyd  Valley  Twp. 

Cottonwood  Lake  Twp. 

QenTwp. 

HosmerCity 

Hosmer  T«vp. 

ModenaTwp. 

Odessa  Twp. 

RoscoeCity 

Sangamon  Twp. 
County— Walworth 
Parts: 

E.  Wai«M>rth  Unorg.  N.  =y« 

Java  City 

Seft>yC«y 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Oklahoma 

FadtryUsOng 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Tennessee 

County  Listing 


Cocke 

Fentress 

Houston 

Loudon 

Macon 

Monroe 

Overton 

Perry 

OOVKJf 

Unicoi 


ConnersCorr.  C. 

County — Osage. 
Joseph  Harp  Corr.  C. 

County — Devetarxl 
Mabel  Bassett  Corr.  C. 

County — Oklahoma 
Ok.  State  Ret. 

County — Greer 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Tennessee 

SafvKe  Araa  Usttng 


BriceviAe 
County — Anderson 
Parts: 
Lake  City  West  CCD 
New  River  CCD 


WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Texas 

Count)' Ustint; 


Bailey 

Crockett 

Dallam 

Dawson 

Dimmit 

Fho 

Goruales 

Grimes 

Hamilton 

Kimbte 

Martin 

Pecos 

Scurry 

She«>y 

Terry 

Upton 

Webb 

Zavala 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Texas 

Servica  Area  Ustmg 


Dimmit-Zavala 
County — Dirrwnit 
County — Zavala 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Texas 

FacmyUsting 

Betoll  Prs 

County — Anderson 
CenlraiPrs 

County— Fort  Beryl 
Darringlon  Prs 

County— Brazoria 
Dtagrx>stic  Prs 

County— Waker 
Eastham  Prs 

Couftly-Houston 
HunlsvMe  Prs 

County— Walker 
Jester  N  Prs 

County — Fort  Bend 
Jester  III  Prs 

County— Fort  Bend 
Pack  I  Prs 

County— Grinws 
Ramsey  I  Prs 

County — Brazona 
Ramsey  II  Prs 

Courrty — Brazoria 
Ramsey  III  Prs 

Courity — Brazoria 
Retneve  Prs 

County — Brazoria 
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WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Washington 

ServKO  Arsa  Listing 

Chewelah 
County— Stevens 
Parts: 
Chewelah  ceo 
Columbia  CCD 
Sprtngdale  ceo 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  West  Virginia 

County  Uslmg 

Marion 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  West  Virginia 

Service  Area  Usttng 


GraharrVWaggener 
County — Mason 
Parts: 
Graham  Otst. 


PRIMARY  CARE:  West  Virginia- 
Continued 

Servkx  Area  Listing 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  West  Virginia 

Waggener  DisL 
MoorefieU 
County — Grant 
Parts: 

Facmty  Latmg 

Huttonsvi«e  Corr.  C. 
County— Randolph 

Grant  Dist. 
Milroy  DisL 
Petersburg  City 
County— Hardy 
Parts: 
Moorefietd  OisL 
Morefiekj  Twn. 
Old  FieWs  Dist 
South  Forte  Dist 
Shady  Sprmg/Jumptng  Branch 
County— Raleigh 
Parts: 
C.T.  108  (E.  'A) 
County— Summers 
Parts: 
Bluestone  River  Dist.  (nw) 
Shinnston/Fa»mrx)nt 
County — Harrison 
Parts: 
Northern  Dist 
County— Markw 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Wyoming 

Servce  Area  Listing 

Big  Piney/Marbleton 
County— Sub*e«e 
Parts: 
BigPiney  CCD 
Kemmerer^Cokeville 
County— Urwoln 
Parts: 
Kemmerer  East  CCD 
Kemmerer  West  COO 
Pinedale/BoukJer 
County— Sublette 
Parts: 
BoukterCCO 
PinedaleCCO 
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Justice 

Bureau  of  Prisons 

28  CFR  Part  570 

Controi,  Custody,  Care,  Treatnient  and 
Instruction  of  Inmates;  Furloughs;  Final 
Rule  and  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

BurMU  of  Prisons 

28  CFR  Part  570 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Furloughs 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  Rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
furloughs.  This  amendment  removes 
unnecessary  statutory  and  program 
references  and  updates  references  to 
authorizing  Bureau  staff,  programs,  and 
facilities.  This  amendment  is  intended 
to  implement  administrative  provisions 
ensuring  the  continued  efficient 
operation  of  the  Bureau  of  Prisons. 
EFFECTIVE  DATE:  January  21, 1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  754.  320 
First  Street,  NW.,  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPtEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Furloughs.  A  final  rule 
on  this  subject  was  published  in  the 
Federal  Register  July  1.  1981  (46  FR 
34552)  and  was  amended  September  30, 
1983  (48  FR  45051).  A  summary  of  this 
document's  changes  follows. 

Section  570.30  currently  contains 
reference  to  statutory  authority  for 
granting  of  furlough  (18  U.S.C.  4082(c)) 
given  to  the  Attorney  General  and  re- 
delegated  to  the  Director  of  the  Bureau 
of  Prisons  by  the  Attorney  General  in  28 
CFR  0.96(d).  This  statutory  authority 
needs  to  be  updated  to  reflect  the 
applicability  of  18  U.S.C.  3622.  An 
updated  statutory  authority,  however,  is 
already  present  in  the  authority  citation 
for  part  570.  There  is  no  need  to 
duplicate  these  references  in  the  text  of 
the  regulation,  and  accordingly  the 
statutory  references  in  §  570.30  are 
being  removed. 

In  §  570.31.  paragraph  (a)  is  revised  to 
remove  reference  to  the  work/study 
release  program.  This  is  a  conforming 
amendment  made  in  acknowledgement 
that  the  work/study  release  program  has 
previously  been  canceled. 

In  §570.32,  paragraph  (a)(9)  is  revised 
to  rename  UNICOR  work  assignments  as 
Federal  Prison  Industries  (FPI)  work 
assigrunents.  Paragraph  (b)(1)  is  revised 
to  specify  that  the  Regional  Health 
Services  Administrator  is  the  approving 
official  for  furloughs  when  the  cost  of 
medical  care  is  at  the  expense  of  the 


govenunent  and  is  to  be  notified  in  all 
other  medical  cases  involving 
emergency  furloughs. 

References  in  §  570.33(b)  and  (c)  and 
in  §  570.34(b)  to  community  treatment 
centers  are  being  replaced  with 
references  to  community  corrections 
centers.  This  change  is  necessary  to 
reflect  a  change  in  nomenclature  for 
such  facilities.  In  addition,  reference  in 
paragraph  (b)  to  UNICOR  work 
assignments  has  been  updated  as  noted 
above. 

Because  these  amendments  are 
administrative  in  nature  and  impose  no 
new  restrictions  upon  inmates,  the 
Bureau  finds  good  cause  for  exempting 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  570 

Prisoners. 
Kathleen  M.  Hawk 
Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  570  in 
subchapter  D  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  0— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  57&— COMMUNITY  PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  570  continues  to  read  as  follows: 

Authority:  5  U  S  C.  301;  18  U  S.C.  751, 
3621.  3622.  3624.  4001.  4042.  4081.  4082 
(Repealed  in  part  as  to  offenses  committed  on 
or  after  November  1. 1987),  4161-4166. 
5006-5024  (Repealed  October  12,  1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  28  CFR  0.95-0.99. 

§570.30    [Amended]. 

2.  Section  570.30  is  amended  by 
removing  the  first  sentence. 


3.  In  §  570.31.  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§670.31    Dennltkmt. 

(a)  A  furlough  is  an  authorized 
absence  from  an  institution  by  an 
inmate  who  is  not  under  escort  of  a  staff 
member,  U.S.  Marshal,  or  state  or 
federal  agents.  The  two  types  of 
furlough  are: 
***** 

4.  In  §  570.32,  paragraphs  (a)(9)  and 
(b)(1)  are  revised  to  read  as  follows: 

§  570.32    Justification  for  furloughs. 

(a)*   *   * 

(9)  To  participate  in  special  training 
courses  or  in  institution  work 
assignments,  including  Federal  Prison 
Industries  (FPI)  work  assignments,  of  30 
calendar  days  or  less,  when  daily 
commuting  from  the  institution  is  not 
feasible. 

(b)*  •  • 

(1)  Staff  shall  contact  the  Regional 
Health  Services  Administrator  for 
approval  when  the  cost  of  medical  care 
is  at  the  expense  of  the  government.  In 
case  of  medical  emergency,  staff  may 
authorize  a  furlough  for  hospitalization 
and  shall  notify  the  Regional  Health 
Services  Administrator  as  soon  after  the 
emergency  admission  as  possible. 
*         *        ft         *         * 

5.  In  §  570.33,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  570.33    Expenses  of  furlough. 

***** 

(b)  The  government  may  bear  the 
expense  of  a  furlough  only  when  the 
purpose  of  the  furlough  is  to  obtain 
necessary  medical,  surgical,  psychiatric, 
or  dental  treatment  not  otherwise 
available,  or  to  transfer  an  inmate  to 
another  correctional  institution 
(includes  community  corrections 
centers),  or,  if  it  is  for  the  primary 
benefit  of  the  government,  to  partit;ipate 
in  special  training  courses  or 
institutional  work  assignments 
(including  FPI  work  assignments)  as 
outlined  in  §  570.32(a)(9). 

(c)  The  Warden  may  allow  an  inmate 
scheduled  for  transfer  to  a  community 
corrections  center  (CCC)  to  choose  the 
means  of  transportation  to  the  CCC  in 
the  following  situations.  An  inmate 
traveling  under  the  provisions  of 
paragraph  (c)  of  this  section  is  expected 
to  go  directly  from  the  institution  to  the 
CCC. 

(1)  Where  the  distance  from  the 
transferring  institution  to  the  CCC  is  no' 
over  150  miles,  provided  the  inmate 
pays  all  transportation  costs. 

(2)  Where  tne  distance  from  the 
transferring  institution  to  the  CCC  is 
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over  150  miles  and  the  Inmate  prefers  to 
travel  by  plane  rather  than  by  public 
ground  transportation  (e.g..  bus), 
provided  the  inmate  pays  the  difference 
in  cost  between  the  air  and  public 
ground  travel. 


6.  In  §  570.34.  paragraph  (b)  is  revised 
to  read  as  follows: 

§570.34    Eligibility  requirements. 

(b)  The  Warden  may  grant  a  furlough 
to  an  Inmate  with  "out"  custody  only 
when  the  furlough  is  for  the  purpose  of 


transferring  directly  to  another 
institution  (except  community 
corrections  centers)  or  for  obtaining 
local  medical  treatment  not  otherwise 
available  at  the  institution. 

(FR  Doc  94-1367  Filed  1-1^94;  4:15  pml 
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DEPARTWIErfr  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  570 
RIN  1120-AA10 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Furloughs 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document  the  Bureau 

of  Prisons  is  proposing  to  amend  its  rule 

on  furloughs.  Section  570.33(c) 

contained  provisions  governing  the 

choice  of  transportation  for  transfers  to 

community  corrections  centers.  As 

revised,  these  provisions  have  been 

simplified  to  indicate  that  an  inmate 

may  choose  the  means  of  transportation 

if  all  transportation  costs  are  to  be  borne 

by  the  inmate.  The  intended  effect  of  the 

amendment  is  to  reduce  costs  to  the 

Bureau. 

DATES:  Comments  due  by  March  22, 

1994. 

ADDRESSES:  Office  of  General  Counsel, 

Bureau  of  Prisons,  HOLC  room  754,  320 

First  Street,  NW.,  Washington,  DC 

20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel, 

Bureau  of  Prisons,  phone  (202)  514- 

6655. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing  to  amend 

its  regulations  on  furloughs.  A  final  rule 

on  this  subject  was  published  in  the 


Federal  Register  July  1. 1981  (46  FR 

34552)  and  was  amended  September  30, 
1983  [48  FR  45051).  A  further 
amendment  appears  elsewhere  in 
today's  Federal  Register. 

Current  provisions  in  §  570.33(c)  state 
that  the  Warden  may  allow  an  inmate 
scheduled  for  transfer  to  a  community 
corrections  center  (CCC)  to  choose  the 
mean  of  transportation  to  the  CCC. 
Under  these  provisions,  the  inmate  pays 
ail  costs  when  the  distance  travelled  is 
not  over  150  miles,  but  the  inmate 
merely  pays  the  difference  in  cost  when 
the  distance  is  over  150  miles  and  the 
inmate  prefers  to  travel  by  plane  rather 
than  by  public  ground  transportation. 
As  proposed  for  revision,  paragraph  (c) 
has  been  simplified  to  indicate  that  an 
inmate  may  choose  the  means  of 
transportation  if  all  transportation  costs 
are  to  be  borne  by  the  inmate. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  570 

Prisoners 
Kathleen  M.  Hawk, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 


Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  570  in 
subchapter  D  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

SUBCHAPTER  D— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  570— COMMUNITY  PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  570  continues  to  read  as  fallow's: 

Authority:  5  U.S.C.  301;  18  U.S.C  751. 
3621.  3622,  3624.  4001.  4042.  4081,  4082 
(Repealed  in  part  as  to  offenses  committed  on 
or  after  November  1,  1987),  4161-4166, 
5006-5024  (Repealed  October  12,  1984  as  to 
offenses  committed  after  that  date).  5039;  28 
use.  509,  510;  28  CFR  0.95-0.99. 

2.  In  §  570.33,  paragraph  (c)  is  revised 
to  read  as  follows: 

$  570.33    Expenses  of  furlough. 


(c)  The  Warden  may  allow  an  inmate 
scheduled  for  transfer  to  a  community 
corrections  center  (CCC)  to  choose  the 
means  of  transportation  to  the  CCC  if  all 
transportation  costs  are  borne  by  the 
inmate.  An  inmate  traveling  under  these 
provisions  is  expected  to  go  directly  as 
scheduled  from  the  institution  to  the 
CCC. 

[PR  Doc.  94-1368  Filed  1-19-94;  4:15  pm) 
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UST  OF  PUBLIC  LAWS 

Note:  The  bst  o(  Public  Laws 
♦of  1f>6  firsf  session  of  tfte 
103d  ConQfess  has  been 
oynpleted  and  will  resume 
when  bffls  are  enacted  into 
law  dunng  the  second  sessNXi 
Ol  the  103d  Congress,  which 
convenes  on  January  25. 
1994. 

A  cumiiatTve  list  of  Public 
Laws  for  the  first  session  o( 
the  103d  Congress  was 
published  in  Part  tV  oflhe 
Faderal  Raglstar  on  January 
3.  1994. 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) '. .  .$25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 
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Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  Tb  to  your  orden  and  toqiiiri«-(2«2)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 
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Catalog-Bestselling  Government  Books 

FREE 
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Publications 

(Company  or  personal  name) 
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(Additional  address/attention  line) 
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Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l    I 
I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 
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Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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It's  easy! 


To  fax  your  orders.  (202)  512-2250 


O  YES,  please  send  me copies  of  the  The  United  States  Government  Manual.  1993/94  S/N  069-0()0-00()53-3 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 
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Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Inlerior. 

ACTION:  Final  rule;  approval  of 
amendments  and  modification  of 
condition  of  program  approval. 

summary:  The  Secretary  of  the  Inferior 
is  announcing  the  approval,  with  certain 
excnpf  ions,  of  proposed  amendments  to 
the  Wyoming  permanent  regulatory 
program  (hereinafter,  the  "Wyoming 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act),  and  the 
corresponding  modification  of  the  one 
remaining  condition  of  program 
approval.  The  amendments  primarily 
address  the  recovery  of  costs  and 
expenses,  including  attorney's  fees, 
incurred  in  connection  with 
administrative  review  proceedings 
under  the  Wyoming  program,  but  they 
also  include  provisions  pertaining  to 
formal  and  informal  administrative 
reviews  in  general,  intervention  in 
administrative  review  proceedings,  and 
the  definition  of  toxic  materials.  The 
amendments  are  intended  to  revise  the 
Wyoming  program  to  be  consistent  with 
the  corresponding  Federal  standards 
and  to  clarify  State  operating 
procedures. 

EFFECTIVE  DATE:  January  24,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  (307)  261-5776. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26,  1980,  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11,  950.12,  950.15,  and 
950.16. 

II.  Submission  of  Amendments 

On  March  9,  1993  (Administrative 
Record  No.  VVY-22-1),  Wyoming 
submitted  a  proposed  amendment 
comprised  of  (1)  Enrolled  Act  No.  60 
(1993  General  Session),  which,  as 
signed  into  law  on  March  2. 1993, 
revised  subsection  (f)  of  section  35-11- 
437  of  the  Wyoming  Statutes  (W.S.)  and 
added  a  new  subsection  (g)  to  this 
section,  and  (2)  a  number  of  changes  to 
Chapter  V  of  the  Rules  of  Practice  and 
Procedure  of  the  Wyoming  Department 
of  Environmental  Quality  (DEQ).  Both 
Enrolled  Act  No.  60  and  the  regulation 
changes  pertain  solely  to  the  award  of 
costs  and  expenses  in  connection  with 
administrative  and  judicial  proceedings 
under  the  approved  State  program. 

The  State  submitted  the  amendment 
primarily  to  satisfy  a  condition  the 
Secretary  placed  on  the  approval  of  the 
Wyoming  program  at  30  CFR  950.  iKc) 
(hereinafter,  condition  "c").  This 
condition  requires  the  State  to  amend  its 
program  to  include  provisions  that  are 
consistent  with  the  Federal  regulations 
at  43  CFR  part  4  concerning 
inter\'ention  in  administrative  review- 
proceedings  and  the  recovery  of  costs 
and  expenses,  including  attorney's  fees, 
incurred  in  connection  with 
participation  in  such  proceedings. 

Wyoming  originally  promulgated 
Chapter  V  of  the  DEQ  Rules  of  Practice 
and  Procedure  on  August  3,  1982,  and 
submitted  it  to  OSM  as  a  program 
amendment  by  letter  dated  Augu.sl  18, 
1982.  This  amendment  also  included  a 
revised  version  of  section  7  of  Chapter 
11  of  the  DEQ  Rules  of  Practice  and 
Procedure;  the  revisions  of  this  chapter 
were  intended  to  satisfy  the  intervention 
portion  of  condition  "c."  Wyoming  had 


previously  promulgated  these  rules  in 
identical  form  as  temporary  emergency 
regulations,  which  were  submitted  to 
OSM  on  May  26.  1982.  After  reviewing 
the  emergency  regulations,  OSM 
determined  that  they  did  not  fully 
satisfy  condition  "c."  Therefore,  instead 
of  acting  upon  these  portions  of  the  May 
26,  1982.  proposed  amendment,  OSM 
extended  the  deadline  for  Wyoming  to 
meet  the  condition  (47  FR  42351-52, 
September  27,  1982).  Similarly,  OSM 
never  acted  upon  the  corresponding 
portions  of  the  August  18, 1982, 
submittal,  which  were  identical  to  the 
May  26,  1982,  submittal. 

The  August  18,  1982,  submittal  also 
included  (1)  a  revised  definition  of 
"toxic  materials"  at  Chapter  I,  section 
2(99)  of  the  Rules  and  Regulations  of 
DEQ's  Land  Quality  Division  (LQD).  and 
(2)  a  new  Chapter  VI  to  be  added  to  the 
DEQ  Rules  of  Practice  and  Procedure. 
The  new  chapter  authorizes  the  Director 
of  the  DEQ  to  informally  review  and 
modify  decisions  of  division 
administrators  (including  the 
Administrator  of  the  LQD)  and 
establishes  procedures  and 
requirements  governing  such  reviews. 
OSM  also  did  not  act  upon  these 
portions  of  the  proposed  amendment  at 
the  time  of  submittal. 

Because  the  March  9,  1993,  submittal 
revises  part  of  the  August  18, 1982, 
submittal,  OSM  is  taking  this 
opportunity  to  announce  a  decision  on 
both  submittals  Except  for 
recodification  of  the  definition  of  toxic 
materials,  no  changes  other  than  those 
contained4n  the  March  9,  1993, 
submittal  have  been  made  in  the 
regulations  submitted  on  August  18. 
1982.  (See  letter  from  Wyoming  dated 
August  27. 1992  (Administrative  Record 
No.  VVY-22-2).) 

OSM  announced  receipt  of  the  March 
9.  1993.  submittal  in  the  M.irch  30. 
1993,  Federal  Register  (57  FR  16637). 
and,  in  the  same  document,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
sub.stantive  adequacy  of  both  the  August 
18,  1982.  and  the  March  9,  1993, 
submittals.  The  public  comment  period 
closed  on  April  29.  1993.  A  public 
hearing  was  not  held  because  no  cne 
requested  an  opportunity  to  testify. 

III.  Secretary's  Findings 

Set  forth  below,  pursuant  to  SMCR-\ 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Secretar\  s 
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findings  concerning  the  proposed 
amendments  submitted  by  Wyoming  on 
August  18. 1982.  and  March  9. 1993. 

1.  Award  of  Costs  and  Expenses: 
General 

Section  525(e)  of  SMCRA  provides 
that: 

Whenever  an  order  is  issued  under  this 
section,  or  as  a  result  of  any  administrative 
proceeding  under  this  Act.  at  the  request  of 
any  person,  a  sum  equal  to  the  aggregate 
amount  of  all  costs  and  exf>enses  (including 
attorney  fees)  as  determined  by  the  S<»cretary 
to  have  been  reasonably  incurred  by  such 
I>erson  for  or  in  connection  with  his 
participation  in  such  proceedings,  including 
any  judicial  review  of  agency  actions,  may  be 
assessed  against  either  party  as  the  court, 
resulting  from  judicial  review,  or  the 
Secretary,  resulting  from  administrative 
proceedings,  deems  proper. 

Although  section  525(e)  is  not  directly 
applicable  to  State  programs,  section 
102(1)  of  SMCRA  specifies  that  one  of 
the  purposes  of  the  Act  is  to  "assure  that 
appropriate  procedures  are  provided  for 
the  public  participation  in  the 
development,  revision,  and  enforcement 
of  regulations,  standards,  reclamation 
plans,  or  programs  established  by  the 
Secretary  or  any  State  under  this  Act." 
To  implement  this  provision,  the 
Federal  regulations  at  30  CFR 
732.15(b)(10)  require  that  State 
programs  "ipjrovide  for  public 
participation  in  the  development, 
revision  and  enforcement  of  State 
regulations  and  the  State  program, 
consistent  with  public  participation 
requirements  of  the  Act  and  this 
chapter."  Furthermore.  30  CFR 
732.15(b)(14)  requires  that  State 
programs  "(plrovide  for  administrative 
review  of  State  program  actions,  in 
accordance  with  section  525  of  the  Act 
and  subchapter  L  of  this  chapter."  and 
30  CFR  840.15  specifies  that  'lejach 
State  program  shall  provide  for  public 
participation  in  enforcement  of  the  State 
program  consistent  with  that  provided 
by  30  CFR  parts  842.  843  and  845  and 
43  CFR  part  4." 

The  preambles  to  both  30  CFR 
732.15(b)(10)  and  840.15  explain  that 
these  rules  mean  that  the  State  program 
must  authorize  the  award  of  costs  and 
exjjenses  incurred  in  connection  with 
administrative  and  judicial  proceedings 
as  provided  under  sections  520  (d)  and 
(f)  and  525(e)  of  SMCRA  and  43  CFR 
part  4  (44  FR  14965. 15297.  March  13. 
1979).  In  1981  and  1982.  OSM 
considered  revising  these  two  rules  to 
modify  this  interpretation,  but. 
ultimately,  no  changes  were  adopted  (47 
FR  26359-60.  June  17.  1982:  47  FR 
35625.  August  16. 1982).  Therefore,  the 
1979  preamble  is  still  an  authoritative 


explanation  of  the  Federal  regulations 
currently  in  effect. 

W.S.  35-ll-902(e)  and  35-ll-901(p), 
the  Wyoming  program  counterparts  to 
paragraphs  (d)  and  (0,  respectively,  of 
section  520  of  SMCRA,  are  unaffected 
by  the  amendments  under  consideration 
in  this  rulemaking.  These  provisions, 
which  authorize  the  award  of  costs  and 
expenses  incurred  in  connection  with 
citizen  suits  to  compel  compliance  with 
regulatory  requirements  or  to  recover 
damages  for  personal  injiiry  or  property 
damage  sustained  as  a  result  of  a 
violation,  are  substantively  identical  to 
and  consistent  with  their  Federal 
counterparts. 

However.  Wyoming  Enrolled  Act  No. 
60.  as  submitted  on  March  9,  1993. 
extensively  revises  W.S.  35-ll-437(f). 
the  Wyoming  counterpart  to  section 
525(e)  of  SMCRA.  which  authorizes  the 
award  of  costs  and  expenses  incurred  in 
connection  with  administrative 
proceedings  and  judicial  review  of 
agency  actions.  Enrolled  Act  No.  60  also 
adds  W.S.  35-ll-437(g),  which  further 
restricts  awards  of  costs  and  expenses 
under  subsection  (f)-  As  discussed 
below  in  this  finding  and  in  findings  3. 
5.  6.  and  7,  the  Secretary  has 
determined  that  W.S.  35-11-437  (f)  and 
(g)  are  not  fully  consistent  with  section 
525(e)  of  SMCRA  and  the  Federal 
regulations  implementing  that  provision 
of  SMCRA. 

Chapter  V  of  the  DEQ  Rules  of 
Practice  and  Procedure  is  the  Wyoming 
counterpart  to  the  Federal  rules  at  43 
CFR  4.1290  through  4.1296.  which 
implement  section  525(e)  of  SMCRA 
with  respect  to  awards  of  costs  and 
expenses  incurred  in  connection  with 
administrative  review  proceedings. 
Except  as  discussed  below  in  this 
finding,  these  State  rules,  as  submitted 
on  August  18. 1982,  and  revised  by 
submittal  dated  March  9, 1993.  are 
substantively  identical  to  the  Federal 
rules.  Finding  2  explains  why 
Wyoming's  use  of  the  term  "contested 
case"  is  not  a  substantive  difference. 

The  Wyoming  rules  do  not  include  a 
counterpart  to  either  43  CFR  4.1296. 
which  provides  that  an  administrative 
law  judge's  decision  on  a  petition  for  an 
award  of  costs  and  expenses  may  be 
appealed  to  the  Interior  Board  of  Land 
Appeals,  or  that  portion  of  43  CFR 
4.1291  that  specifies  where  a  petition 
for  an  award  of  costs  and  expenses  must 
be  filed.  However,  unlike  the  two-tiered 
Federal  administrative  review  system. 
Wyoming  has  only  one  administrative 
review  entity,  the  Environmental  quality 
Council  (EQC  or  the  Council). 
Therefore,  neither  of  these  provisions  is 
needed  since  (1)  there  is  no  question  as 
to  the  entity  with  which  the  petition 


must  be  filed,  and  (2)  no  administrative 
review  of  an  EQC  decision  is  possible 
because  no  higher-level  administrative 
review  entity  exists.  Furthermore,  both 
Sections  2  and  3.a.(2)  of  Chapter  V 
clearly  identify  the  Council  as  the  entity 
responsible  for  the  processing  of 
petitions  for  the  award  of  costs  and 
expenses. 

However,  the  statute  is  inconsistent 
with  the  regulations  in  that  W.S.  35-11- 
437(0  vets  the  Director  of  the  DEQ  with 
the  responsibility  for  processing 
petitions  and  determining  awards, 
whereas  Chapter  V  of  the  DEQ  Rules  of 
Practice  and  Procedure  assigns  this 
responsibility  to  the  Council.  Since  43 
CFR  4.1291  requires  that  petitions  be 
filed  with  and  processed  by  the 
administrative  review  entity  that 
decided  the  underlying  case,  the 
Secretary  finds  that  W.S.  35-11-437(0 
is  inconsistent  with  the  Federal 
regulations  to  the  extent  that  it  assigns 
this  responsibility  to  the  Director  of  the 
DEQ,  who  has  no  formal  administrative 
review  function,  rather  than  the 
Council.  Therefore,  the  Secretary  is  not 
approving  the  phrases  "by  the  director" 
and  "as  the  court  or  the  director  deems 
proper"  in  the  first  sentence  of  W.S.  35- 
11-437(0.  Nothing  in  these  actions  shall 
be  construed  as  eliminating  the  "deems 
proper"  standard  of  review  or  as  vesting 
the  Council  with  the  authority  to  review 
or  decide  petitions  for  the  award  of 
costs  and  expenses  incurred  in 
connection  with  judicial  proceedings. 
The  Secretary  is  disapproving  the  entire 
phrase  "as  the  court  or  the  director 
deems  proper"  to  avoid  creating  a 
situation  in  which  only  the  court  would 
have  the  authority  to  assess  awards 
under  the  Wyoming  statute,  as  could  be 
the  case  if  only  the  clause  "or  the 
director"  within  that  phrase  was 
disapproved. 

The  Wyoming  rules  also  lack  a 
counterpart  to  43  CFR  4.1294(a)(2). 
which  allows  an  award  of  costs  and 
expenses  to  any  person  from  the 
permitte  if  the  person  initiates  an 
application  for  review  of  alleged 
discriminatory  acts  pursuant  to  30  CFR 
part  830  (since  recodified  as  30  CFR  part 
865)  upon  a  finding  of  discriminatory 
discharge  or  other  acts  of 
discrimination.  However,  nothing  in 
SMCRA  or  the  Federal  regulations 
requires  that  State  programs  include  a 
counterpart  to  section  703  of  the  Act  or 
its  implementing  regulations  at  30  CFR 
part  865.  Any  person  who  believes  they 
have  been  discriminated  against  in 
violation  of  this  section  of  the  Act  has 
the  right  to  file  an  application  for  review 
directly  with  OSM  in  accordance  with 
30  CFR  part  865.  Any  resulting  hearings 
would  be  held  by  the  Office  of  Hearings 
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and  Appeals  of  ihe  Department  of  the 
Interior  in  accordance  with  43  CFR  part 
4  and  the  applicant  would  have  the 
right  to  file  a  petition  for  an  award  of 
costs  and  expenses  under  43  CFR 
4.1294(a)(2). 

Therefore,  the  Secretary  finds  that 
Chapter  V  of  the  DEQ  Rules  of  Practice 
and  Procedure,  as  submitted  on  August 
18,  1982,  and  revised  on  March  9, 1993, 
is  not  inconsistent  with  the  Federal 
requirements  concerning  the  award  of 
costs  and  expenses  incurred  in 
connection  with  administrative 
proceedings,  as  set  forth  in  section 
525(e)  of  SMCRA  and  43  CFR  part  4. 
Accordingly,  the  Secretary  is  approving 
these  State  rules. 

2.  Award  of  Costs  and  Expenses: 
Contested  Case  Requirement 

Wyoming  has  revised  both  W.S.  35- 
ll-437(f}  and  Section  2.a.(3)  of  Chapter 
V  of  DEQ's  Rules  of  Practice  and 
Procedure  to  provide  that  participants 
in  administrative  proceedings  may 
recover  costs  and  expenses  only  if  the 
proceeding  is  a  "contested  case" 
proceeding,  although  the  regulations  use 
this  language  only  in  connection  with 
awards  from  the  State,  not  awards  from 
other  parties.  Section  525(e)  of  SMCRA 
provides  for  the  award  of  costs  and 
expenses  incurred  in  connection  with 
"any  administrative  proceeding."  Prior 
to  the  State's  adoption  of  the 
amendment  under  consideration  in  this 
rulemaking.  W.S.  35-ll-437({) 
contained  similar  language. 

Although  neither  the  Wyoming 
Environmental  Quality  Act  (EQA)  nor 
the  DEQ  Rules  of  Practice  and 
Procedure  directly  define  "contejJted 
case,"  Chapter  I.  Section  2.a.  of  the  DEQ 
Rules  of  Practice  and  Procedure 
indicates  that  ail  definitions  contained 
in  the  Wyoming  Administrative 
Procedure  Act,  which  does  define  this 
term,  are  incorporated  by  reference. 
However,  Sections  1  and  2.a.(4)  of 
Chapter  I  of  the  DEQ  Rules  define  the 
Wyoming  Administrative  Procedure  Act 
as  W.S.  9-4-101  through  9-4-115. 
These  citations  appear  to  be  in  error 
since  Title  9  of  the  Wyoming  Statutes 
does  not  pertain  to  administrative 
review  of  agency  actions.  The  corret:t 
citation  appears  to  be  W.S.  16-3-101 
through  16-3-115,  which  W.S.  16-3- 
101  (a)  and  (b)(xi)  identify  as  the 
Wyoming  Administrative  Procedure 
Act.  The  Secretary  encourages  Wyoming 
to  correct  this  citation  error. 

W.S.  16-3-101  (b)(ii)  defines 
"contested  case"  as  "a  proceeding 
including  but  not  resLncted  to 
ratemaking,  price  fixing  and  licensing, 
in  which  legal  rights,  duties  or 
privileges  of  a  party  are  required  by  law 


to  be  determined  by  an  agency  after  an 
opportunity  for  hearing  but  excludes 
designations  under  W.S.  9-2- 
1022(h)(i)." 

The  State  has  not  clearly  indicated 
how  this  definition  would  translate  in 
practice  to  actions  and  proceedings 
under  the  Wyoming  Environmental 
Quality  Act  and  its  implementing 
regulations.  However,  in  an  October  29, 
1992,  document  entitled  "Statement  of 
Principal  Reasons  for  Adoption"  that 
accompanied  the  revised  rules,  the 
Council  stated  that  "the  words 
'contested  case'  were  added  before  the 
word  'proceeding'  *  *  •  to  clarify  that 
fees  may  be  awarded  only  in  contested 
cases,  as  opposed  to  rulemaking 
hearings." 

Both  the  Interior  Board  of  Land 
Appeals  (IBLA  or  the  Board)  and  the 
U.S.  District  Court  for  the  Utah  District 
declined  to  delineate  the  full  reach  of 
the  phrase  "any  administrative 
proceeding"  in  section  525(e)  of  SMCRA 
when  presented  with  an  opportunity  to 
do  so.  Natural  Fesources  Defense 
Council,  Inc  INBDC).  et  al.  v.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM).  et  al.,  107  IBLA 
339,  356  n.  12  (1989):  Utah 
International,  Inc.  v.  Department  of 
Interior.  643  F.  Supp.  810,  825  n.  26  (D. 
Utah  1986).  However,  in  deciding  these 
cases,  both  the  IBLA  and  the  U.S. 
District  Court  held  that  this  phrase 
should  not  be  read  literally,  but  rather 
must  be  interpreted  in  the  context  of  the 
legislative  history  of  SMCRA  and  case 
law  concerning  attorney  fee  and 
expense  awards  under  other  statutes. 
Both  opinions  contain  extensive  dicta 
suggesting  that  the  phrase  could  or 
should  be  read  to  include  only 
administrative  proceedings  of  an 
adjudicatory  nature,  not  proceedings 
that  are  part  of  the  fact-finding  process 
culminating  in  an  initial  agency 
decision,  e.g.,  informal  conferences  on 
permit  applications.  NRDC,  supra,  at 
354-360;  Utah  International,  supra,  at 
820-625. 

Furthermore,  the  Federal  regulations 
at  43  CFR  4.1290  and  4.1291,  which 
implement  this  section  of  SMCRA  in 
part,  provide  for  an  award  of  costs  and 
expenses  only  in  connection  with 
administrative  proceedings  resulting  in 
the  issuance  of  a  final  order  by  an 
administrative  law  judge  or  the  IBLA. 
Tlie  preamble  to  these  regulations  notes 
that  the  Secretary  rejected  comments 
requesting  that  the  scope  of  the  rules  be 
expanded  to  allow  the  award  of  costs 
and  expenses  in  other  types  of 
administrative  proceedings,  such  as 
rulemaking  (43  FR  34385,  August  3, 
1978). 


Therefore,  the  Secretary  finds  that  the 
Wyoming  statutory  and  regulatory 
provisions  allowing  the  award  of  costs 
and  expenses  only  in  connection  with  a 
"contested  case"  proceeding  are  not 
inconsistent  with  section  5Z5(e)  of 
SMCRA  and  its  implementing 
regulations,  as  interpreted  by  case  law. 
However,  the  Secretary's  approval  is 
predicated  upon  Wyoming's 
interpretation  of  the  term  "contested 
case"  to  include  all  classes  of  actions  in 
which  participants  would  be  eligible  for 
an  award  of  costs  and  expenses  under 
43  CFR  4.1290  through  4.1295, 
consistent  with  the  discussion  set  forth 
above.  At  a  minimum,  the  term  must 
include  all  administrative  proceedings 
of  an  adjudicatory  nature.  Additionally, 
as  more  case  law  develops,  it  may  be 
necessary  to  further  expand  the 
interpretation  to  include  other  types  of 
administrative  proceedings. 

3.  Award  of  Costs  and  Expenses:  Eligible 
Issues  fW.S.  35-1 1-437(fHi}) 

Wyoming  Enrolled  Act  No.  60  revises 
W.S.  35-ll-437(f)  to  provide  that  a 
participant  in  a  proceeding  is  eligible  to 
receive  an  award  of  costs  and  expenses 
from  the  State  only  if  the  issues  resolved 
in  the  contested  proceeding  were  raised 
in  the  original  complaint  and  within  the 
statutory  timeframes  of  W.S.  35-11- 
406(p)  or  within  an  enforcement  action. 

Section  525(e)  of  SMCRA  does  not 
provide  a  basis  fore  limitation  of  this 
nature.  The  purpose  of  section  525(e)  is 
to  facilitate  public  participation  in  the 
administrative  and  judicial  review 
process,  as  required  by  section  102(i)  of 
the  Act.  As  slated  in  the  preamble  to  43 
CFR  4.1290  through  4.1295  as  originally 
proposed: 

The  legislative  history  of  the  Act  is  clear 
that  section  525(e)  of  the  Act  is  intended  to 
encourage  public  participation  in  the 
administrative  process.  Such  a  provision  is 
designed  to  encoursfte  citizens  to  brin^  good 
faith  actions  to  insure  that  the  Act  is  being 
properhr  enforced.  It  is  the  intent  ion  of  the 
OfTice  that  these  proposed  rules  not  be 
interpreted  to  discourage  good  faith  actions 
UD  the  port  of  interested  citizens. 

43  FR  1S444,  April  13, 1978. 

Administrative  and  judicial  n-view 
entities  may  not  be  obligated  to  «a,-ppt 
untimely  filings  or  amended 
complaints,  but  if  they  do  there  is  no 
basis  for  excluding  participants  in  the 
affe<.1ed  proceeding  from  eligibility  for 
an  award  of  costs  end  expenses.  Such 
persons  are  entitled  to  all  the  rights  and 
privileges  accorded  to  other  litigants. 

Additionally,  restricting  awards  under 
W.S.  35-11-437(0  to  issues  "reised 
within  the  statutory  time  fram»is  oi  W.S. 
35-ll-406(p)  or  within  an  entora^ment 
action"  would  improperly  limit  the  type 
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of  proceedings  for  which  an  award  may 
be  made.  As  previously  noted,  section 
525(e)  of  SMOIA  allows  awards  in 
connection  with  "any  administrative 
proceeding  under  this  Act." 

Furthermore,  the  meaning  of  the  new 
State  statutory  language  is  unclear  since 
W.S.  35-ll-406(p)  does  not  establish 
timeframes  for  appealing  agency 
actions.  Instead,  it  merely  specifies  the 
time  within  which  the  regulatory 
authority  must  render  a  decision  on  a 
permit  application.  To  be  consistent 
with  NBDC.  supra,  in  which  the  IBLA 
found  the  plaintiffs  eligible  for  an  award 
of  costs  and  expenses  pursuant  to 
section  525(e)  of  SMCRA  as  a  result  of 
their  participation  in  an  administrative 
appeal  of  a  decision  on  a  permit 
application.  Wyoming  must  likewise 
authorize  the  award  of  costs  and 
expenses  incurred  in  connection  with 
administrative  review  of  regulatory 
authority  decisions  on  permit 
applications. 

Even  if  the  Slate  language  were  to  be 
interpreted  as  including  permit 
application  decisions,  restricting  award 
eligibility  to  proceedings  involving 
either  enforcement  actions  or  decisions 
on  permit  applications  is  inconsistent 
with  Utah  International,  supra. 
Although  the  opinion  accompanying  the 
Utah  International  decision  contains 
numerous  statements  that  section  525(e) 
does  not  apply  to  nonenforcement 
administrative  proceedings,  the  court 
ultimately  awarded  attorney  fees  to  the 
plaintiffs  in  this  case  as  a  result  of  their 
participation  in  judicial  proceedings 
concerning  a  designation  of  certain 
lands  as  unsuitable  for  surface  coal 
mining  operations.  Decisions  on 
petitions  to  designate  lands  as 
unsuitable  for  mining  are  not 
enforcement  actions  or  proceedings. 
Therefore,  the  court  clearly  did  not 
intend  to  limit  attorney  fee  awards  to 
proceedings  concerning  enforcement 
actions.  In  NRDC,  the  IBLA  specifically 
rejected  the  argument  that  Utah 
International  restricts  the  scope  of 
section  525(e)  in  this  fashion.  107  IBLA 
359-60.  The  Board  further  stated  that 
"jtlhere  is  no  question  that  Congress 
intended  to  encompass  more  than 
section  525  enforcement  proceedings 
within  the  bounds  of  section  525(e)" 
(107  IBLA  356,  emphasis  in  original), 
and  that  "(ajt  best,  the  legislative  history 
supports  a  limitation  of  section  525(e)  to 
adjudicatory  proceedings"  (107  IBLA 
357). 

Therefore,  the  Secretary  finds  that 
VV.S.  35-ll-437(f)(i),  which  contains 
the  provision  in  question,  is 
inconsistent  with  section  525(e]  of 
SMCRA,  and  he  is  not  approving  it. 


The  Secretary  notes  that  the 
regulations  submitted  by  the  State  do 
not  contain  this  defect:  Chapter  V, 
Section  2.a.(3)  of  the  DEQ  Rules  of 
Practice  and  Procedure  allows  the 
award  of  costs  and  expenses  to  any 
person  who  "initiates  or  participants  in 
any  contested  case  proceeding  under 
the  act"  (emphasis  added). 

4.  Award  of  Costs  and  Expenses: 
Requirement  for  Separate  and  Distinct 
Contribution  [W.S.  35-ll-437(f)(ii}] 

Wyoming  Enrolled  Act  No.  60  revises 
W.S.  35-11-437(0  to  specify  that  a 
participant  in  an  eligible  proceeding 
who  did  not  initiate  the  proceeding  may 
receive  an  award  of  costs  and  expenses 
from  the  State  only  if  that  person's 
contribution  is  separate  and  distinct 
from  the  contribution  made  by  the 
person  initiating  the  proceeding. 
Neither  section  525(e)  of  SMCRA  nor 
the  corresponding  Federal  regulations  at 
43  CFR  4.1294(b)  contain  a  similar 
provision. 

However,  the  preamble  to  43  CFR 
4.129(a)(1)  clarifies  that  this 
requirement  is  implicit  in  the  provision 
that,  to  be  eligible  for  an  award,  the 
party  must  have  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues  (50  FR 
47223,  November  15, 1985).  Since  43 
CFR  4.1294(b)  contains  a  "substantial 
contribution"  provision  identical  to  that 
of  paragraph  (a)(1),  the  same  rationale 
would  apply.  Accordingly,  the  Secretary 
finds  that  W.S.  35-11^37(f)(ii),  which 
adds  the  "separate  and  distinct" 
stipulation,  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations,  and 
is  approving  it. 

5.  Award  of  Costs  and  Expenses: 
Requirement  for  Establishment  of 
Existence  of  Violation  [W.S.  35-1 1- 
437(f)(iiil] 

Wyoming  Enrolled  Act  No.  60  revises 
VV.S.  35-ll-437(f)  to  allow  the  award  of 
costs  and  expenses  from  the  State  only 
if  the  person  claiming  eligibility  for 
such  an  award  establishes  the  existence 
of  a  specific  violation  of  an  applicable 
statute  or  rule.  Neither  section  525(e)  of 
SMCRA  nor  the  Federal  regulations 
contain  equivalent  language. 

Under  43  CFR  4.1294(b).  the 
corresponding  Federal  regulation,  a 
person  is  eligible  for  an  award  of  costs 
and  expenses  from  the  regulatory 
authority  if  that  person  "made  a 
substantial  contribution  to  a  full  and  fair 
determination  of  the  issues"  and 
"prevails  in  whole  or  in  part,  achieving 
at  least  some  degree  of  success  on  the 
merits."  While  the  preamble  to  43  CFR 
4.1294(a)(1)  states  that  meeting  a 
requirement  for  a  finding  that  a 


violation  of  the  Act,  regulations  or 
permit  has  occurred  is  comparable  to  a 
showing  of  some  degree  of  success  on 
the  merits  (50  FR  47223,  November  15, 
1985),  the  reverse  of  this  statement  is 
not  true.  For  example,  a  person  involved 
in  an  administrative  hearing  on  a  permit 
decision  can  achieve  at  least  some 
degree  of  success  on  the  merits 
(imposition  of  a  permit  condition  or 
issuance  of  a  revision  order)  without 
establishing  the  existence  of  a  specific 
violation  of  statute  or  rule.  The  same 
situation  exists  with  respect  to 
administrative  proceedings  that  end  in 
settlement  agreements. 

Furthermore,  the  proposed 
amendment  is  in  direct  conflict  with  the 
legislative  history  of  section  525(e)  of 
SMCRA: 

Section  525(e)  provides  for  the  award  of 
costs,  including  attorneys'  and  expert  witness 
fees,  in  the  discretion  of  the  Secretary.  This 
section  gives  the  Secretary  authoiity  to  award 
attorneys'  fees  to  compensate  participants  in 
the  administrative  process.  The  subsection 
does  not  require  that  the  proceedings  result 
in  the  fmding  of  a  violation  nor  docs  the  fact 
that  the  Government  was  a  party  in  an 
adjudicatory  proceeding,  or  had  caused  the 
proceeding  to  be  initiated,  prevent  an  award 
under  the  terms  of  the  subsection.  It  is  the 
committee's  intention  that  this  subsection 
not  be  interpreted  or  applied  in  a  manner 
that  would  discourage  good  faith  actions  on 
the  part  of  interested  citizens. 
H.R.  Rep.  No.  218,  95th  Cong..  1st  Sess.  131 
(1977). 

The  provision  of  H.R.  2  to  which  this 
passage  applies  was  subsequently 
adopted  by  the  conference  committee  as 
part  of  SMCRA  with  only  minor 
changes.  The  accompanying  committee 
report  (H.R.  Rep.  No.  493,  95th  Cong., 
1st  Sess.  Ill  (1977))  contains  no 
language  repudiating  or  modifying  the 
portion  of  H.R.  Rep.  No.  218  quoted 
above. 

Therefore,  the  Secretary  finds  that 
W.S.  35-ll-437(0(iii).  which  contains 
the  provision  in  question,  is 
inconsistent  with  section  525(e)  of 
SMCRA  and  the  Federal  regulations  at 
43  CFR  4.1294(b),  and  is  not  approving 
it. 

6.  Award  of  Costs  and  Expenses: 
Applicability  to  Judicial  Proceedings 
and  Administrative  Proceedings  Under 
EQA  Sections  Other  Than  W.S.  35-11- 
437 

Wyoming  Enrolled  Act  No.  60  revises 
W.S.  35-ll-437(f),  the  State  counterpart 
to  section  525(e)  of  SMCRA.  by 
providing  in  part  that  costs  and 
expenses  (including  attorney's  fees) 
incurred  by  parties  in  connection  with 
a  proceeding  under  the  Act  may  be 
assessed  against  one  or  more  of  those 
parties  only  if  the  proceeding  is  an 
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administrative  proceeding.  In  relevant 
part,  the  revised  statute  reads  as  follows: 

Whenever  an  order  is  issued  under  this 
section,  at  the  request  of  any  person,  a  sum 
equal  to  the  aggr»'j^ate  amount  of  all  uwts  and 
expenses  (including  attorney's  feos)  as 
determined  by  the  director  to  have  been 
reasonably  incurred  by  the  person  for  or  in 
connection  with  his  participation  in  the 
proceeding;,  including  any  judicial  review  of 
agency  actions,  may  be  assessed  against 
either  party  as  the  court  or  the  director  deems 
proper.  This  subsection  shall  apply  only  to 
administrative  contested  case  proceedings 
under  the  provisions  of  this  act  relating  to  the 
regulation  of  surface  coa!  mining  and 
reclamation  operations  in  accordance  with 
P.L  95-87,  as  that  law  is  worded  on  August 
3.  1977.*   *   • 

Although  the  first  sentence  of 
subsection  (0,  which  is  essentially 
unchanged,  would  appear  to  allow 
assessments  in  connetlion  with  judicial 
review  proceedings,  this  provision  is 
now  negated  by  the  second  sentence, 
which  has  been  revised  to  specify  that 
"Itlhis  subsection  shall  apply  only  to 
administrative  contested  case 

proceedings (emphasis  added). 

Therefore,  the  Secretory  finds  that  VV.S. 
35-ll-437lf)  as  revised  is  inconsistent 
with  section  525(e)  of  SMCRA,  which 
allows  costs  and  expenses  to  be  assessed 
in  connection  with  both  administrative 
and  judicial  proceedings. 

In  addition,  the  first  sentence  of 
sub-section  (f)  ("Whenever  an  order  is 
issued  under  this  section,  *  •   ""). 
authorizes  the  award  of  costs  and 
expenses  only  in  connection  with 
proceedi.igs  concerning  enforcement 
actions  since  W.S.  35-11-437  J  "this 
section")  pertains  only  to  suiJi  actions 
Section  525(e)  of  SMCRA,  which 
applies  "(wjhenever  an  order  is  issued 
under  this  section,  or  as  a  result  of  any 
nrlmiiustmtive  proceeding  under  this 
Act,"  (emphasis  added),  is  far  more 
expansive  in  its  coverage.  Both  the  plain 
language  of  section  525(e)  and  pertinent 
case  law  (e.g..  STiDCand  Utah 
International,  supra)  extend  the  reach  of 
paragraph  (e)  beyond  section  525.  which 
pertains  only  to  admini.strative  review 
of  enforcement  actions,  to 
administrative  and  judicial  review 
proceedings  under  other  sections  of 
SMr>RA.  Therefore,  the  Secretary  finds 
that  VV.S.  35-ll-437(f)  is  inccmsistent 
with  section  525(e)  of  SMCRA  to  the 
extent  that  the  Slate  sfatutory  provision 
does  not  apply  to  proceeding*;  under 
sections  of  the  Wyoming  Environmental 
Quality  Act  other  than  W.S.  35-11-437. 

Based  on  the  preceding  discussion, 
the  Secretary  is  not  approving  the 
introductory  clause  of  the  first  sentence 
of  W.S.  35-ll-37(f)  ("Whenever  an 
order  is  issued  under  this  section,"),  or 
the  words  "only"  and  "administrative" 
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in  the  second  sentence  of  this 
subsection  ("This  subsection  shall  apply 
only  to  administrative  contested  case 
proceedings  *  •  •"). 

7.  Award  ofCostjs  and  Expenses:  Cap  on 
Fees  and  Costs  [W.S.  35-J  l-437(g}] 

Wyoming  Enrolled  Act  No.  60  revises 
W.S.  35-11-437  by  adding  a  new 
subsection  (g).  which  provides  that 
attorney's  fees,  expert  witness  fees  or 
other  fees  or  costs  shall  not  exceed 
$50.00  per  hour.  To  the  extent  that  this 
provision  would  apply  to  awards  of 
costs  and  expenses  under  subsection  (f) 
of  W.S.  35-11-437.  it  is  inconsistent 
with  section  525(e)  of  SMCRA,  which 
authorizes  the  award  of  all  "reasonably 
incurred"  costs  and  expenses.  An 
inflexible  cap  on  hourly  rates  is  not  in 
accordance  with  SMCRA 's  reasonable 
cost  standard  as  interpreted  by  the 
courts,  which  generally  us©  the 
prevailing  community  market  rote  to 
compute  award  amounts.  See  NRDCand 
Vt6h  International,  supra. 

Therefore,  the  Secretary  is  not 
approving  W.S.  35-ll-437(g). 

fl.  Right  to  Intervene  in  Administrative 
Proceedings:  Chapter  II.  Section  7.  DEQ 
Rules  of  Practice  and  Procedure 

In  findings  22.16  and  22.D  (45  FR 
20977,  March  31. 1980;  and  45  FR 
78674,  November  26,  1980,  respectively) 
concerning  Wyoming's  original  program 
submittal  and  subsequent  resubmitfal, 
the  Secretary  determined  that  the 
Wyoming  rules  governing  intervention 
in  administrative  review  prweedings 
did  not  afford  citizens  nghts  of 
intervention  as  broad  as  those  in  the 
Federal  regulations  at  43  CFR  4.1110. 
Accordingly,  in  the  approval  of  the 
Wyoming  program,  the  Secretary 
imposed  a  condition  at  30  CFR  950  11(c) 
requiring  the  State  to  correct  this 
deficiency. 

On  August  18, 1982.  Wyoming 
submitted  a  fully  promulgated  revised 
version  of  Chapter  II,  Section  7  of  the 
DEQ  Rules  of  Practice  and  Procedure. 
The  revised  version  includes  a  new 
subsection  b.  of  Section  7  that  is 
substantively  identical  to  43  CFR 
4.1110.  Therefore,  the  Secretary  finds 
that  the  revi.sed  rules  satisfy  the 
intervention  component  of  the  program 
condition  at  30  CFR  950.11(c),  and  is 
approving  the  submittal  and  modi^ing 
the  condition  accordingly. 

9.  DEQ  Rules  of  Practice  and  Procudure, 
Chapter  V7.  Informal  Review  by  Director 

As  submitted  on  August  18, 1982,  this 
new  chapter  recognises  the  authority  of 
the  Director  of  the  DEQ  to  re%'iew  and 
modify  decisions  of  the  administrators 
of  the  various  divisions  within  the 


Department,  including  the  Land  Quality 
Division.  This  arrangement  is  in 
accordance  with  standard  managerial 
principles  and  is  analogous  to  the 
authority  of  the  Secretary  of  the  Interior 
to  review  and  modify  decisions  of  the 
Director  of  GSM;  therefore,  it  is  not 
inconsistent  with  any  Federal 
requirement  under  SMCRA. 

The  new  rules  grant  individuals  the 
right  to  request  that  the  Director  of  the 
DEQ  hold  an  informal  tonferuni«  to 
review  decisions  of  the  Administrator; 
they  also  establish  procedural,  notice 
and  decision  requirements  to  govern 
such  conferences.  There  are  no  Federal 
counterparts  to  these  provisions,  but 
they  are  consistent  with  the  purpose  of 
SMCRA  set  forth  in  section  1029li)  of 
the  Act;  i.e.,  the  development  of 
procedures  for  public  participation  in 
the  program  and  its  enforcement. 

Furthermore,  Sections  4  and  5  of  this 
chapter  of  the  State  regulations  provide 
that  (1)  failure  to  seek  informal  review 
shall  not  be  construed  as  a  failure  to 
exhaust  administrative  remedies,  (2)  no 
evidence  as  to  statements  made  or 
evidence  produced  by  one  participant  at 
an  informal  conference  may  be 
introduced  by  another  participant  at  a 
subsequent  formal  proceeding,  and  (3) 
the  Director  of  the  DEQ  cannot  usurp 
the  authority  of  the  EQC.  Therefore.  Ihi- 
State  rules  will  not  compromise  or 
encumber  the  formal  administrative 
review  process  or  the  right  to 
administrative  review. 

Accordingly,  the  Secretary  finds  that 
Chapter  VI  of  '.he  DEQ  Rules  of  Practice 
and  Procedure,  as  submitted  on  August 
18,  1982.  is  not  incon.sistent  with 
SMCRA  or  the  Federal  regulations,  and 
is  approving  these  rules. 

JO.  Definition  of  "Toxic  Kfoterials" 

On  August  18,  1982,  Wyoming 
submitted  a  permanent  rule  revising  the 
definition  of  "toxic  materials"  at 
Chapter  I,  Section  2(99)  of  the  LQD 
Rules  and  Regulations  in  a  fashion 
identical  to  a  temporary  emergency  rule 
submitted  on  May  26.  1982. 

OSM  approvea  the  emergen  y  rule  on 
September  27, 1982  (47  FR  42351).  and, 
in  the  same  rulemaking  document, 
nemoved  the  corresponding  condition  of 
State  program  approv.-}!  at  30  CFR 
g.-iO.lKb). 

Wyoming  has  since  ref/)dified  this 
definition  as  Chapfer  I.  Section  2(cv)  of 
the  LQD  Rules  and  Regulations,  but  no 
other  changes  have  o«  tunied.  Similarly, 
the  corresponding  Fetleral  definition  of 
"toxic-forming  materials"  at  30  CFR 
701.5  has  not  chang»>d  since  it  was  first 
promulgated  on  ManJi  13. 1979. 
Because  the  pemianent  St-Jle  definition 
at  Chapter  I,  Section  2(cv)  cf  the  LQD 
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lules  is  identical  to  the  temporary 
rmergency  definition  approved  by  OSM 
)n  September  27. 1982.  the  Secretary 
inds  it  to  be  no  less  effective  than  the 
federal  definition,  and  is  approving  it. 

V.  Summary  and  Disposition  of 
!x)mments 

^ublic  Comments 

OSM  announced  receipt  of  the  March 
J.  1993.  submittal  in  the  March  30. 
1993.  Federal  Register  (57  PR  16637). 
md.  in  the  same  document,  opened  the 
)ubiic  comment  period  and  provided 
)pportunity  for  a  public  hearing  on  the 
;ubstantive  adequacy  of  both  the  August 
18.  1982.  and  the  March  9,  1993, 
;ubmittals.  The  public  comment  period 
:iosed  on  April  29.  1993.  A  public 
learing  was  not  held  because  no  one 
equested  an  opportunity  to  testify. 

Written  comments  were  received  from 
he  Wyoming  Outdoor  Council  (WOC). 
rhe  Powder  River  Basin  Resource 
:ouncil  (PRBRC),  and  the  National 
rVildlife  Federation  (NWF) 
Administrative  Record  Nos.  VVY-22- 
12.  WY-22-14.  and  WY-22-11, 
espectively).  A  summary  of  these 
;omments  and  their  disposition  is  set 
brth  below: 

1.  WOC,  PRBRC,  and  NWF  stated  that 
estricting  awards  of  costs  and  expenses 
0  "contested  case"  proceedings  would 
)e  more  limiting  than  and  inconsistent 
vith  section  525(e)  of  SMCRA  and  43 
DFR  4.1294.  In  particular,  several 
rommenters  argued  that  participants  in 
nformal  conferences  should  be  eligible 
or  awards  of  costs  and  expenses.  For 
he  reasons  discussed  in  finding  2.  the 
secretary  does  not  agree  with  the 
;ommenters.  Case  law  associated  with 
mplementation  of  section  525(e)  of 
jMCRA  indicates  that  petitions  for 
iwards  of  costs  and  expenses  incurred 
n  connection  with  administrative 
sroceedings  must  be  entertained  only  if 
he  proceedings  are  adjudicatory  in 
lature  (although  nothing  in  these 
decisions  would  prohibit  the  regulatory 
luthority  from  voluntarily  considering 
aetitions  submitted  in  connection  with 
Dther  types  of  administrative 
proceedings).  Informal  conferences  are 
joth  predecisional  and  nonadjudicatory. 

Neither  NEDC  nor  Utah  International, 
iupra,  supports  awards  of  costs  and 
expenses  in  connection  with 
predecisional  nonadjudicatory 
administrative  proceedings.  Therefore. 
Dy  restricting  awards  to  contested  case 
proceedings,  the  Wyoming  amendments 
Jo  not  inappropriately  limit  the  scope  of 
proceedings  in  which  participants  may 
je  eligible  for  an  award  of  costs  and 
expenses.  Additionally,  as  discussed  in 
fmding  2.  the  Secretary's  approval  is 


predicated  upon  Wyoming's 
interpretation  of  the  term  "contested 
case"  to  include  all  classes  of  actions  in 
which  participants  would  be  eligible  for 
an  award  of  costs  and  expenses  under 
43  CFR  4.1290  through  4.1295. 

2.  WOC.  PRBRC,  and  NWF  stated  that 
W.S.  35-11^37(f)(i),  which  provides 
that,  to  receive  an  award  of  costs  and 
expenses  from  the  State,  the  issues 
resolved  in  the  proceeding  must  be 
those  raised  in  the  original  complaint 
within  certain  statutory  timeframes  or 
within  an  enforcement  action,  is 
inconsistent  with  section  525(e)  of 
SMCRA  and  43  CFR  4.1294(b)  in  that  it 
would  improperly  narrow  the  type  of 
proceedings  for  which  an  award  could 
be  made.  As  discussed  in  finding  3.  the 
Secretar>'  agrees,  and  is  not  approving 
this  provision. 

3.  WOC.  PRBRC.  and  NWF  stated  that 
W.S.  35-ll-437(0(ii).  which  provides 
that,  to  receive  an  award  of  costs  and 
expenses  from  the  State,  the 
contribution  of  a  person  who  did  not 
initiate  a  proceeding  must  be  separate 
and  distinct  from  the  contribution  of  the 
person  initiating  the  proceeding,  is 
inconsistent  with  section  525(e)  of 
SMCRA  and  43  CFR  4.1294(b).  which 
do  not  contain  this  provision.  For  the 
reasons  set  forth  in  detail  in  finding  4. 
the  Secretary  does  not  agree.  NWF  also 
objected  to  ihe  lack  of  a  definition  for 
"initiate."  However,  the  commenter 
provided  no  explanation  of  why  such  a 
definition  is  necessary.  Since  the 
Secretary  is  unaware  of  any  confusion 
as  to  the  meaning  of  this  term,  which 
appears  to  be  clear  on  its  face,  the 
Secretary  is  not  requiring  that  Wyoming 
provide  the  definition  requested  by  the 
commenter. 

NWF  further  stated  that  this  Wyoming 
statutory  provision  is  in  confiict  with 
the  DEQ  Rules  of  Practice  and 
Procedure,  which  do  not  contain 
equivalent  language.  In  response,  the 
Secretary  notes  that,  like  the  Federal 
rules  at  43  CFR  4.1294(b),  Section  2.a.(3) 
of  chapter  V  of  the  Wyoming  rules 
requires  that  a  person  make  a 
substantial  contribution  to  a  full  and  fair 
determination  of  the  issues  to  be  eligible 
for  an  award  of  costs  and  expenses  from 
the  regulatory  authority.  The  preamble 
to  43  CFR  4.1294  contains  the  following 
discussion; 

One  comment  suggested  that  the  initiator 
should  be  required  to  make  a  contribution 
separate  and  distinct  from  OSM  in  order  to 
be  eligible  to  recover  an  award  of  costs.  The 
fmal  regulation  was  not  revised  to 
accommo<late  this  comment.  However,  the 
requirement  that  a  contribution  be 
"substantial"  precludes  an  award  if  a 
contribution  simply  duplicates  that  of  OSM. 
50  FR  47223.  November  15.  1985. 


Therefore,  as  explained  in  finding  4, 
the  Secretary  finds  that  the  "separate 
and  distinct"  requirement  is  an  implicit 
component  of  the  "substantial 
contribution"  requirement,  and  that 
there  is  no  conflict  between  the  statute 
and  the  regulations  on  this  matter. 

4.  WOC,  PRBRC.  and  NWF  stated  that 
W.S.  35-11^37(f)(iii).  which  provides 
that,  to  receive  an  award  of  costs  and 
expenses  from  the  State,  a  person  must 
establish  the  existence  of  a  specific 
violation  of  applicable  statute  or  rule,  is 
inconsistent  with  section  525(e)  of 
SMCRA  and  43  CFR  4.1294(b).  As 
discussed  in  detail  in  finding  5.  the 
Secretary  agrees,  and  is  not  approving 
this  provision. 

5.  PRBRC  stated  that  W.S.  35-11- 
437(0  is  inconsistent  with  43  CFR 
4.1294(d)  because  it  gives  the  court  or 
the  Director  the  discretion  to  assess 
awards  against  any  person  as  deemed 
proper,  without  reference  to  whether  the 
person  participated  in  bad  faith  for  the 
purpose  of  harassing  or  embarrassing 
the  permittee.  In  response,  the  Secretary 
note^that  the  provision  to  which  the 
commenter  refers  is  included  in  Chapter 
V  of  the  DEQ  Rules  of  Practice  and 
Procedure  (see  paragraphs  (2)(a),  (4). 
and  (5)  of  Section  2.a.). 

6.  PRBRC  noted  that  Chapter  V. 
Section  1  of  DEQ's  Rules  of  Practice  and 
Procedure  does  not  clearly  indicate 
whether  a  petition  for  an  award  of  costs 
and  expenses  is  to  be  filed  with  the  EQC 
or  the  Director  of  the  DEQ.  While  this 
statement  is  correct.  Sections  2  and  3  of 
the  DEQ  Rules  clearly  assign 
responsibility  for  processing  these 
petitions  to  the  EQC.  As  discussed  in 
finding  1,  the  Secretary  agrees  that 
language  to  the  contrary  in  W.S.  35-11- 
437(0  is  confusing  and  inconsistent 
with  43  CFR  4.1291,  and  is  not 
approving  the  conflicting  language. 

7.  PRBRC  noted  that  DEQ's  Rules  of 
Practice  and  Procedure  do  not  contain  a 
counterpart  to  43  CFR  4.1296.  As 
discussed  in  finding  1.  no  State 
counterpart  is  needed  since,  unlike  the 
two-tiered  Federal  administrative 
review  system,  Wyoming  has  oii'y  one 
administrative  review  entity,  the  EQC. 
Hence,  administrative  review  of  EQC 
decisions  is  not  possible.  Likewise,  the 
Federal  regulations  at  43  CFR  4.1296  do 
not  provide  for  administrative  review  of 
a  petition  originally  decided  by  the 
Interior  Board  of  Land  Appeals,  the 
higher-level  administrative  review  body 
under  the  Federal  system. 

8.  WOC  objected  to  the  lack  of  a  State 
counterpart  to  43  CFR  4.1294(a)(2).  As 
discussed  in  detail  in  finding  1,  no  State 
counterpart  is  needed  since  affected 
parties  have  the  right  to  file  petitions 
directly  with  OSM;  there  is  no 
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requirement  to  first  exhaust  any 
available  State  remedies. 

9.  PRBRC  opposed  OSM's  decision  to 
process  the  Wyoming  submittals  as 
program  amendments  under  30  CFR 
732.17.  The  commenter  stated  that 
because  these  submittals  pertain  to  a 
condition  of  program  approval,  the 
provisions  of  30  CFR  732.13f  j)  apply 
instead.  The  Secretary  cannot  agree  with 
the  commenter.  The  Federal  regulations 
at  30  CFR  732.17(g)  specifically  require 
that  all  changes  to  laws  and  regulations 
that  make  up  the  State  program  be 
submitted  to  OSM  as  a  program 
amendment.  Both  the  August  18,  1982, 
and  the  March  9,  1993.  submittals  fall 
into  this  category.  Furthermore,  the 
provisions  of  30  CFR  732.13(j)  apply 
only  if  the  State  has  not  initiated  action 
to  satisfy  the  condition  of  program 
approval,  a  situation  which  does  not 
exist  here. 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  its  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Wyoming  program.  None  of  these 
agencies  provided  any  objection  to 
approval  of  the  submittals. 

State  Historic  Preservation  Office 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  submittals  to  the 
SHPO  and  ACHP  for  comment  No 
comments  were  received. 

Environmental  Protection  Agency 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  OSM 
must  obtain  the  written  concurrence  of 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
before  approving  any  provisions  of  a 
proposed  State  program  amendment 
that  relate  to  air  or  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  use.  7401  et  seq.).  On  October  25. 
1993.  the  EPA  concurred  with 
Wyoming's  proposed  amendments 
(Administrative  Record  No.  VVY-22-16). 

V.  Secretary's  Decision 

Based  on  the  above  findings,  the 
Secretary  is  approving  Wyoming's 
proposed  program  amendments  as 
submitted  on  August  18, 1992.  and 
March  9. 1993.  with  the  exception  of 
W.S.  35-ll-437(g)  (see  finding  7)  and 
those  provisions  of  W.S.  35-ll-437(fl 
set  forth  in  findings  1,  3,  5,  and  6.  The 
Secretary  also  is  revising  the  cost 


recovery  component  of  the  condition  of 
program  approval  at  30  CFR  950.11(c)  to 
reflect  the  statutory  and  regulatory 
changes  made  by  the  proposed 
amendments  consider  in  this 
rulemaking.  For  the  reasons  discussed 
in  finding  8.  the  Secretary  is  removing 
the  intervention  component  of  the 
condition. 

The  Federal  regulations  at  30  CFR 
Part  950  codifjing  decisions  concerning 
the  Wyoming  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
Standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

The  Secretary  acknowledges  that  the 
plaintiff  in  Powder  Fiver  Basin  Resource 
Council  V.  Babbitt  ["Powder  River"),  No. 
92-CV-1021-B  (D.  Wyo.  September  29. 
1993)  (Order  granting  defendants' 
motions  for  sumjnary  judgement;  notice 
of  appeal  filed  November  22, 1993). 
included  in  its  prayer  for  relief  a  request 
that  the  court  compel  the  Secretary  to 
make  any  amendments  satisf\'ing 
condition  "c"  retroactive  to  May  20, 
1983,  the  deadline  the  Secretary  had 
established  for  Wyoming  to  comply 
with  the  condition.  The  Secretary  does 
not  find  the  action  requested  by  the 
plaintiff  to  be  appropriate  in  this 
instance. 

Retroactive  application  of  SMCRA 
regulations  is  committed  to  the 
discretion  of  the  Secretary.  See  id.  at  13, 
n.  4.  However,  retroactive  application  is 
inconsistent  with  the  traditional 
presumption  that  regulations  are 
prospective,  not  retroactive,  and  that 
advance  notice  of  their  application  must 
be  provided.  With  respect  to  the  current 
rulemaking,  Wyoming  did  not  propose 
to  apply  these  amendments 
retroactively,  and  the  Secretary  is 
adverse  to  imposing  such  a  requirement 
in  the  absence  of  a  compelling  reason  to 
do  so.  The  Powder  River  plaintiff 
appears  to  be  the  only  party  that  would 
be  affected  positively  by  a  retroactive 
application.  This  plaintiff  did  not  rely  to 
its  detriment  on  the  existence  of  cost 
recovery  provisions  in  the  Wyoming 
program,  but  has  instead  labored  for 
their  addition  to  the  program.  In 
addition,  the  underlying  permit 
challenge  was  maintained  despite  the 
absence  of  the  provisions  sought  by  the 
plaintifT. 

The  Secretary  is  reluctant  to  impose 
upon  Wyoming  the  obligation  to  pay 
past  costs  and  expenses  on  the  basis  of 
retroactive  application  of  provisions 
that,  prior  to  this  rulemaking,  have  not 


been  part  of  the  State's  approved 
program.  However,  the  Secretary's 
decision  not  to  require  retroactive 
application  of  these  amendments  does 
not  preclude  Wyoming  from  paying  all 
or  part  of  the  plaintiffs  costs  and 
expenses  if  the  State  is  so  inclined. 

VI.  Effect  of  Secretary's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  primary 
jurisdiction  under  SMCRA  unless  the 
State  program  is  approved  by  the 
Secretary  of  the  Interior.  The  Federal 
regulations  at  30  CFR  732.17(a)  require 
that  any  alteration  of  an  approved  State 
program  be  submitted  to  OSM  for 
review  as  a  program  amendment.  The 
Federal  regulations  at  30  CFR  732.17(g) 
prohibit  any  unilateral  changes  to 
approved  State  programs.  Thus,  any 
changes  to  the  State  program  are  not 
enforceable  by  the  State  as  part  of  the 
approved  State  program  until  they  are 
approved  by  the  Secretary  or  the 
Director.  In  oversight  of  the  Wyoming 
program,  the  Director  will  recognize 
only  those  statutes,  regulations,  and 
other  materials  approved  by  the 
Director,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Wyoming  of  only  such 
provisions. 

VII.  Procedural  Determinations 

Compliance  With  Executive  Order 
J  2866 

This  final  rule  is  exempt  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsection  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
Federal  regulations  at  30  CFR  730.11, 
732.15,  and  732.17(h){10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
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whether  the  requirements  of  30  CFR 
Parts  730,  731,  and  732  have  been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paf)envork  Reduction  Act  (44  U.S.C. 
3507efseq.). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  14. 1994. 
Bob  Aimstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  950— WYOMING 

1.  The  authority  citation  for  part  950 
is  revised  to  read: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  950.11,  paragraph  (c)  is  revised 

to  read: 


§  950.1 1    Tenns  and  conditions  of  State 
program  approval. 

(c)  On  or  before  June  1. 1994. 
Wyoming  must  revise  section  35-11- 
437  of  the  Wyoming  Statutes  (W.S.)  to 
be  consistent  with  the  Federal 
requirements  at  section  525(e)  of 
SMCRA  (30  use.  1275(e))  and  43  CFR 
4.1290  through  4.1295  concerning  the 
award  of  costs  and  exp>enses  incurred  in 
connection  with  administrative  and 
judicial  proceedings.  Specifically,  the 
State  must  revise  this  section  to: 

(1)  Clearly  authorize  the  award  of 
costs  and  expenses  incurred  in 
connection  with  participation  in 
judicial  review  proceedings  concerning 
agency  actions; 

(2)  With  respect  to  awards  from  the 
State,  clearly  authorize  the  award  of 
costs  and  expenses  incurred  in 
connection  with  participation  in  any 
administrative  contested  case 
proceedings  under  the  approved 
program,  not  just  proceedings 
concerning  enforcement  actions  under 
W.S.  35-11-437  or  actions  taken  under 
W.S.  35-ll-406(p): 

(3)  Authorize  tne  award  of  all 
reasonably  incurred  costs  and  expenses 
without  placing  any  inflexible  limits  on 
the  meaning  of  "reasonably  incurred"  or 
restricting  awards  to  issues  raised  in  the 
original  complaint; 

(4)  With  respect  to  administrative 
review  proceedings,  clarify  that 
petitions  for  awards  of  costs  and 
expenses  must  be  filed  with  and 
reviewed  and  decided  by  the 
Environmental  Quality  Council,  not  the 
Director  of  the  Department  of 
Environmental  Quality;  and 

(5)  With  respect  to  awards  from  the 
State,  eliminate  the  requirement  that  the 
person  establish  the  existence  of  a 
specific  violation  of  applicable  statute 
or  rule. 

3.  In  §  950.15,  paragraph  (r)  is  added 
to  read: 

S  950.1 5    Approval  of  regulatory  program 
amendments. 


(r)  Except  for  the  language  noted  in 
paragraph  (r)(l)  of  this  section  and  the 
addition  of  paragraph  (g),  which  would 
establish  a  maximum  hourly  rate  for  fee 
awards,  to  section  35-11-437  of  the 
Wyoming  Statutes,  the  following 
amendments  to  the  laws,  rules  and 
regulations  of  the  Wyoming  Department 
of  Environmental  Quality,  as  submitted 
by  Wyoming  on  August  18, 1982,  and 
March  9, 1993,  are  approved  effective 
January  24, 1994. 

(1)  Section  35-ll-437(f)  of  the 
Wyoming  Statutes  as  revised  by 
Enrolled  Act  No.  60  and  submitted  on 


March  9, 1993,  except  the  following 
language  appearing  in  italics: 

(f)  Whenever  on  order  is  issued  under  this 
section,  at  the  request  of  any  person,  a  sum 
equal  to  the  aggregate  amount  of  all  costs  and 
expenses  (including  attorney's  fees)  as 
determined  by  the  director  to  have  been 
reasonably  incurred  by  the  person  for  or  in 
connection  with  his  participation  in  the 
proceeding,  including  any  judicial  review  of 
agency  actions,  may  be  assessed  against 
either  party  as  the  court  or  the  director 
deems  proper  This  subsection  shall  apply 
only  to  administrative  contested  case 
proceedings  under  the  provisions  of  this  act 
relating  to  the  regulation  of  surface  coal 
mining  and  reclamation  operations  in 
accordance  with  Pub.  L.  95-87.  as  that  law 
is  worded  on  August  3. 1977.  For  payments 
from  the  depiartment.  the  following  shall 
apply: 

in  The  issues  resolved  in  the  contested 
proceeding  are  those  in  the  original 
complaint  that  were  raised  within  the 
statutory  time  frames  under  W.S.  35-406lpl 
or  within  an  enforcement  action: 

(ii)  The  contribution  of  a  person  who  did 
not  initiate  a  proceeding  shall  he  separate 
and  distinct  from  the  contribution  made  by 
a  person  initiating  the  proceeding: 

(Hi)  The  person  shall  establish  the 
existence  of  a  specific  violation  of  applicable 
statute  or  rule. 

(2)  Revisions  to  Chapter  11,  Section  7 
of  the  Rules  of  Practice  and  Procedure 
of  the  Wyoming  Department  of 
Environmental  Quality,  as  submitted  on 
August  18, 1982,  concerning  rights  of 
intervention  in  administrative  review 
proceedings. 

(3)  The  addition  of  Chapter  V.  as 
originally  submitted  on  August  18, 
1982,  and  modified  by  submittal  dated 
March  9,  1993,  to  the  Rules  of  Practice 
and  Procedure  of  the"Wyoming 
Department  of  Environmental  Quality. 
This  chapter  pertains  to  the  award  of 
costs  and  expenses  incurred  in 
connection  with  administrative 
proceedings. 

(4)  The  addition  of  Chapter  VI,  as 
submitted  on  August  18,  1982,  to  the 
Rules  of  Practice  and  Procedure  of  the 
Wyoming  Department  of  Environmental 
Quality.  This  chapter  pertains  to 
informal  review  by  the  Director  of  the 
Wyoming  Department  of  Environmental 
Quality  of  decisions  made  by  division 
administrators. 

(5)  The  definition  of  "toxic  materials" 
at  Chapter  I,  Section  2(cv)  (formerly 
Section  2(99)]  of  the  Rules  and 
Regulations  of  the  Land  Quality 
Division  of  the  Wyoming  E)epartment  of 
Environmental  Quality,  as  submitted  on 
August  18. 1982. 
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30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  non-approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the  non- 
approval  with  required  amendments  of 
a  proposed  amendment  to  the  Wyoming 
permanent  regulatory  program 
(hereinafter,  the  "Wyoming  program'") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment,  submitted  January  6. 1993, 
and  April  13,  1993.  pertains  to  shrub 
density  standards.  The  proposed 
amendment  was  intended  to  revise  the 
Wyoming  program  to  be  consistent  with 
the  corresponding  Federal  standards 
and  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  rales. 

EFFECTIVE  DATE:  January  24. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

V.  Padgett,  Telephone:  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26. 1980.  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11.  950.12.  950.15  and 
950.16. 

II.  Submission  of  Amendment 

By  letter  dated  January  6,  1993, 
(Administrative  Record  No.  VVY-21-1) 
Wyoming  submitted  shrub  density  rules 
as  a  proposed  amendment  to  its 
permanent  program  pursuant  to 
SMCRA.  The  proposed  Wyoming 
amendment  revises  the  Land  Quality 
Division  (LQD)  Rules  at  Chapter  IV. 
Section  2(d)(x)(E),  shrub  density 
standard,  and  Appendix  A,  entitled 
"Vegetation  Sampling  Methods  and 
Reclamation  Success  Standards  for 
Surface  Coal  Mining  Operations." 

OSM  published  a  notice  in  the  March 
22,  1993,  Federal  Register  (58  FR 
15318)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  the  adequacy  of  the 


proposed  amendment.  The  public 
comment  period  ended  April  21, 1993. 
During  this  public  comment  period 
Wyoming  submitted  additional 
information  regarding  shrub  density 
legislation.  Enrolled  Act  No.  86  [Senate 
File  No.  39]  on  April  13.  1993 
(Administrative  Record  No.  WY-21-21). 
This  proposed  legislation  amended 
Wyoming  Statute  (W.S.)  35-ll-103(e) 
by  creating  new  paragraphs  (xxxviii) 
through  (xxx),  that  define  agricultural 
lands,  critical  habitat,  and  important  or 
critical  habitat;  modified  the  paragraph 
at  W.S.  35-ll-402(b),  that  provides 
shrub  density  standards;  and  created  a 
new  subsection  (c)  at  W.S.  35-11^02. 
that  would  provide  shrub  density 
standards  on  grazingland. 

OSM  published  a  second  notice  in  the 
April  30. 1993,  Federal  Register  (58  FR 
26079)  announcing  receipt  of  this 
additional  information,  reopening  and 
extending  the  comment  period,  and 
providing  an  opportunity  for  a  public 
hearing.  The  public  comment  period 
closed  on  June  1, 1993. 

A  public  meeting  was  requested  and 
held  on  June  8, 1993.  The  summary 
notes  for  that  meeting  are  available  for 
public  review  (administrative  record 
No.  VVY-21-49). 

During  its  review  of  the  amendment, 
OSM  identified  various  concerns  in  the 
proposed  regulations  and  legislation, 
including  the  conflicting  nature  of  the 
proposed  rules  and  statute.  OSM 
notified  Wyoming  of  these  concerns  by 
letter  dated  August  17.  1993 
(Administrative  Record  No.  VVY-21-50). 

Wyoming  responded  to  these 
concerns  by  letter  dated  October  7, 
1993,  with  additional  information 
(Administrative  Record  No.  WY-21-5i). 
Wyoming's  submittal  included  a  table 
identifying  the  proposed  statutes  and 
rules  that  conflict  with  each  other,  those 
that  complement  one  another,  and 
discussions  on  some  of  the  concerns  in 
the  issue  letter. 

OSM  published  a  third  notice  in  the 
October  22,  1993,  Federal  Register  (58 
FR  54540)  announcing  receipt  of  this 
additional  information;  reopening  and 
extending  the  comment  period.  The 
public  comment  period  closed  on 
November  8, 1993. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  amendment 
submitted  by  Wyoming  on  January  6, 
1993,  and  April  13,  1993,  and 
subsequently  clarified  on  October  7, 
1993. 


1.  W.S.  35-ll-W3(e)(xxviii):  Definition 
of  Agricultural  Lands 

Wyoming  proposes  at  W.S.  35-11- 
103(e)(xxviii)  a  definition  as  follows: 

(e)  (xxviii)  "Agricultural  lands" 
means  cropland,  pastureland,  hayland. 
or  grazingland; 

Neither  SMCRA  nor  the  implementing 
Federal  regulations  include  a  definition 
of  agricultural  lands.  Wyoming's 
proposed  statutory  definition  appears  to 
make  explicit  what  land  uses  are 
considered  agricultural  in  nature. 
Wyoming  is  combining  specific  land 
uses  into  a  general  category  but  still 
maintains  the  individual  land  use 
definitions  in  its  program.  Nothing  in 
the  Federal  program  would  preclude 
such  combining  of  land  uses  into  a 
single  category  so  long  as  it  does  not 
result  in  being  inconsistent  with  the 
Federal  and  State  program 
requirements. 

In  the  August  17, 1993,  letter,  OSM 
cautioned  the  State  regarding  the 
exclusion  of  "agricultural  lands"  from 
lands  that  can  contain  habitat  of 
unusually  high  value  as  proposed  at 
W.S.  35-ll-103(e)(xxx)  (see  discussion 
at  Finding  3).  Wyommg  did  not  address 
this  concern  in  its  October  7,  1993, 
reply.  It  appears  that  the  sole  purpose  of 
the  proposed  statutory  definition  of 
"Agricultural  lands"  is  its  use  in  the 
proposed  statutory  definition  of 
"Important  habitat  or  crucial  habitat". 
Thus  the  proposed  definition  would 
cause  the  State  program  to  be 
inconsistent  with  the  Federal  program 
requirements. 

Thprefore,  the  definition  of 
"Agricultural  lands"  as  is  proposed  to 
be  used  at  W.S.  35-ll-103(e)(xxx) 
would  not  be  in  accordance  with  the 
Federal  requirements.  The  Director  is: 
(1)  not  approving  the  definition;  and  (2) 
is  requiring  Wyoming  to  either  clarify 
how  the  definition  would  not  render  its 
program  less  stringent  than  SMCRA 
requirements  and  less  effective  than  the 
Federal  regulation  requirements  or 
repeal  the  definition. 

2.  W.S.  35-1  l-103(e)(xxix):  Definition  of 
Critical  Habitat 

Wyoming  proposes  at  W.S.  35-11- 
103(e)  a  new  definition  as  follows: 

(xxix)  "Critical  habitat"  means  only 
that  fish  and  wildlife  habitat  designated 
as  critical  by  the  United  States  Se<:retary 
of  the  Interior  or  Secretary  of 
Commerce,  for  the  survival  and  recovery 
of  listed  threatened  and  endangered 
species; 

Neither  SMCRA  nor  the  implementing 
Federal  regulations  define  critic'al 
habitat.  Wyoming's  LQD  rules  at 
Chapter  1,  Section  2(v)  already  define 
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he  term  critical  habitat.  However,  based 
»n  Wyoming's  clarification  submitted 
October  7. 1993.  this  rule  definition  is 
uperseded  by  the  proposed  statutory 
lefinition  (Administrative  Record  No. 
iVY-21-51). 

All  references  to  critical  habitat  in  the 
•ederal  regulations  at  30  CFR  780/ 
'84.16  and  816/817.97  cite  critical 
labitats  listed  by  the  Secretary  under 
he  Endangered  Species  Act  (ESA)  of 
1973.  as  amended  (16  U.S.C.  1531  et 
•.eq).  Under  section  3  of  ESA,  a  critical 
labitat  is  the  specific  areas  within  the 
geographical  area  occupied  by  the 
ipecies.  at  the  time  it  is  listed  in 
iccordance  with  provisions  of  Section  4 
)f  this  Act.  on  which  are  found  those 
jhysical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
;pecies  aftd  (II)  which  may  require 
special  management  consideration  or 
jrotection;  and  (III)  specific  areas 
jutside  the  geographical  area  occupied 
Dy  the  species  at  the  time  it  is  listed 
'  •  '  that  such  areas  are  essential  for 
he  conservation  of  the  species. 

The  ESA  does  not  use  the  term  "fish 
ind  wildlife  habitat"  in  the  definition  of 
:ritical  habitat.  Instead,  the  ESA  only 
■efers  to  geographic  areas  with  physical 
3r  biological  features  that  are  essential 
For  the  species.  The  ESA  also  defines  the 
;erm  "species"  as  including  "any 
subspecies  of  fish  or  wildlife  or  plants, 
ind  any  distinct  population  segment  of 
any  species  or  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature" 
(Emphasis  added). 

Trie  proposed  Wyoming  definition  of 
critical  habitat  appears  to  exclude 
plants.  Also.  Wyoming  has  not  specified 
any  State  statutes  or  rules  that  identify 
State  critical  habitat  or  Threatened  and 
Endangered  Species  as  required  by  the 
Federal  regulations  at  30  CFR  780/ 
784.16.  Additionally.  OSM  cannot 
determine  whether  the  term  "fish  and 
wildlife  habitat"  in  this  definiHon 
means  fish  and  wildlife  habitat  for  ESA 
purposes  or  fish  and  wildlife  habitat  as 
a  land  use.  Finally,  Wyoming  also 
recognizes  critical  habitat  designated  by 
the  "Secretary  of  Commerce."  It  is  not 
clear  if  this  requirement  is  in  addition 
to  the  Secretary  of  the  Interior's 
designation  or  is  an  option  to  use  the 
"Secretary  of  Commerce"  designation 
instead  of  the  Secretary  of  Interior's. 

Therefore,  based  on  the  above 
discussion,  the  Director  finds  that  the 
proposed  statutory  definition  at  W.S. 
35-ll-103(e)(xxix)  is  not  in  accordance 
with  and  is  less  effective  than  the 
Federal  program  requirements  and  is 
not  approving  the  proposed  definition. 
Wyoming  is  required  to  either  repeal 
this  statutory  definition  or  modify  it  to 
be  in  accordance  with  and  no  less 


effective  than  the  Federal  program 
requirements. 

3.  W.S.  35-ll-103(e)(xxx):  Definition  of 
Important  and  Crucial  Habitat 

Wyoming  proposes  at  W.S.  35-11- 
103(e)(xxx)  a  definition  as  follows: 

(xxx)  "Irnportant  habitat"  or  "crucial 
habitat"  means  that  fish  and  wildlife 
habitat,  exclusive  of  agricultural  lands, 
which  in  limited  availability,  increases 
the  species  diversity  of  a  localized  area 
and  fulfills  one  (1)  or  more  of  the 
essential  living  requirements  of 
important  wildlife  species. 

Neither  SMCRA  nor  the  implementing 
Federal  regulations  include  a  definition 
of  important  habitat  or  crucial  habitat. 
However,  the  Federal  regulation  at  30 
CFR  780/784. 16(a)(2)  requires  permit 
applications  to  include  site-specific 
resource  information  when  the  permit 
area  or  adjacent  area  is  likely  to  include 
"habitats  of  unusually  high  value  for 
fish  and  wildlife  such  as  streams, 
wetlands,  riparian  areas,  cliffs 
supporting  raptors,  areas  offering 
special  shelter  or  protection,  migration 
routes,  or  reproduction  and  wintering 
areas." 

These  habitats  of  unusually  high 
value  would  appear  to  be  comparable  to 
the  State  proposed  definition  for 
important  or  crucial  habitat. 
Additionally,  the  State  regulations  at 
LQD  Rule  Chapter  II.  Section 
2(a)(i)(E)(Il)  require  permit  applications 
to  include  specific  information  "if 
critical  or  important  habitat  or  migration 
route  disruption  is  likely."  Wyoming's 
LQD  Rule  at  Chapter  II,  Section 
3(b)(iv)(B)  is  similar  to  the  Federal 
regulation  at  30  CFR  780.16(b)(3)(ii)  in 
requiring  protection  and  enhancement 
of  "important  habitat  for  fish  and 
wildlife,  such  as  wetlands,  riparian 
areas,  rimrocks.  areas  offering  special 
shelter  or  protection,  reproduction  and 
nursery  areas,  and  wintering  areas." 

However,  the  Federal  permitting  and 
performance  standard  regulations  do  not 
exclude  any  land  uses  from 
consideration  in  meeting  the 
requirements  for  protection  and 
enhancement.  Wetlands,  riparian  areas, 
migration  and  wintering  areas  can 
potentially  occur  within  any  land  use 
including  grazingland.  pastureland. 
forestry,  etc.  Wyoming's  proposed 
definition  would  appear  to  exclude 
consideration  of  important  habitat  or 
crucial  habitat  from  those  land  uses 
included  in  the  categorical  definition  of 
"agricultural  lands."  These  would 
include  the  land  uses  of  cropland, 
pastureland,  hayland  and  grazingland. 

In  its  August  17. 1993.  letter  to  the 
State.  OSM  cautioned  that  such 
exclusion  would  render  Wyoming's 


statute  less  effective  than  the  Federal 
regulations  requirements  and  less 
stringent  than  the  requirements  of 
SMCRA.  In  its  October  7. 1993.  reply  to 
OSM's  concerns,  Wyoming  did  not 
address  this  issue.  Additionally.  OSM 
cannot  determine  whether  the  use  of  the 
term  "fish  and  wildlife  habitat"  in  this 
definition  means  fish  and  wildlife 
habitat  for  ESA  purposes  or  fish  and 
wildlife  habitat  as  a  land  use. 

Based  on  the  above  discussion  the 
Director  finds  that  the  proposed 
statutory  definition  at  W.S.  35-11- 
103(e)(xxx)  is  not  in  accordance  with 
and  is  less  effective  than  the  Federal 
program  requirements  and  is  not 
approving  the  proposed  definition. 
Wyoming  is  required  to  either  repeal 
this  statutory  definition  or  modify  it  to 
be  in  accordance  with  and  no  less 
effective  than  the  Federal  program 
requirements. 

4.  W.S.  35-1  l-402(b):  Establishing 
Standards 

Wyoming  proposes  to  revise  existing 
W.S.  35-ll-402(b)  as  follows  (proposed 
language  in  upper  case): 

(b)  To  the  extent  federal  law  or 
regulations  require  consultation  and 
approval  by  state  wildlife  agencies 
regarding  surface  mining  lands  to  be 
reclaimed  for  fish  and  wildlife  habitat, 
the  Wyoming  game  and  fish  department 
shall  consider  fish  and  wildlife  habitat 
to  mean  as  defined  in  W.S.  35-11- 
103(e)(xxvi)  and  does  not  include 
grazingland  as  defined  in  W.S.  35-11- 
103(e)(xxvii).  IN  ESTABLISHING 
RECLAMATION  STANDARDS 
PURSUANT  TO  THIS  SECTION  AND 
APPLICABLE  FEDERAL  LAW  OR 
REGULATION  THE  COUNCIL  SHALL 
APPLY  THE  DEFINITIONS  OF  W.S.  35- 
ll-103(e)(xxvi)  THROUGH  (xxx). 

a.  Proposed  Statutory  Provision 

The  proposed  new  language  requires 
the  Environmental  Quality  Council  to 
use  the  following  specific  statutory 
definitions  when  establishing  standards 
regarding  required  consultation  and 
approval  by  State  wildlife  agencies 
when  lands  are  to  be  reclaimed  for  fish 
and  wildlife  habitat:  "Fish  and  wildlife 
habitat"  land  use  (W.S.  35-11- 
103(e)(xxvi));  "Grazingland"  land  use 
(W.S.  35-ll-103(e)(xxvii)); 
"Agricultural  lands"  (W.S.  35-11- 
103(e)(xxviii));  "Critical  habitat"  (W.S. 
35-ll-103(e)(xxix));  and.  "Important 
habitat  or  crucial  habitat"  (W.S.  35-11- 
103(e)(xxx)).  The  statutory  definitions 
for  fish  and  wildUfe  habitat  and 
grazingland  are  existing  definitions  that 
were  previously  approved  by  OSM.  The 
statutory  definitions  for  agricultural 
lands,  critical  habitat,  and  important 
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habitat  or  crucial  habitat  were  proposed 
by  Wyoming  in  this  amendment. 

As  discussed  in  Findings  1.  2.  and  3. 
,  the  three  proposed  deSnitions 
referenced  in  this  provision.  W.S.  35- 
ll-103(e)(xxviii).  (xxix)  and  (xxx).  are 
not  being  approved  by  OSM.  This 
provision,  if  approved,  would 
inappropriately  refereoce  the 
disapproved  defmitions. 

Furthermore,  the  Environmental 
Quality  Council  is  already  required,  by 
existing  W.S.  35-ll-402(b).  to  use  the 
land  use  definitions  of  fish  and  wildlife 
habitat  and  grazingland  at  W.S.  35-11- 
103(e)(xxvi)  and  (xxvii)  when 
developing  reclamation  standards  for 
those  two  postmining  land  uses.  The 
proposed  additional  language  is 
redundant  and  confusing. 

Eased  on  the  foregoing,  the  Director 
finds  that  the  proposed  revision  to  W.S. 
35-ll-402(b)  is  less  stringent  than 
SMCRA  and  less  eHiective  than  the 
Federal  regulations  and  is  not  approving 
it.  The  Director  is  requiring  Wyoming  to 
repeal  this  provision. 

b.  Existing  Statutory  Provision 

On  February  21, 1990,  OSM  required 
Wyoming,  by  letter,  pursuant  to  30  CFR 
732  {required  amendment),  to  revise  its 
program  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816/ 
817.116(b)(3)(i). 

In  the  cover  letter  to  this  submittal. 
Wyoming  specified  that  existing  W.S. 
35-ll-402(b)  and  W.S.  35-11- 
103(e)(xxvi),  approved  by  OSM  on  July 
8, 1992  (57  FR  30121),  satisfy  the 
required  amendment  of  February  21. 
1990.  Wyoming  did  not,  at  that  time, 
identify  the  submission  of  proposed 
W.S.  35-ll-402(b)  and  W.S.  35-11- 
103(eHxxvi)  as  a  response  to  the 
required  amendment  of  February  21. 
1990.  but  rather  as  a  State-initiated 
amendment.  OSM  approved  W.S.  35- 
ll-402(b)  and  W.S.  35-ll-103(e)(xxvi) 
as  a  State  initiative,  leaving  the  required 
amendment  outstanding. 

Wyoming  now  contends  that  the 
language  approved  in  the  previous 
program  amendment  was  intended  to 
address  the  portion  of  the  February  21 , 
1990,  required  amendment  pertaining  to 
consultation  and  approval  by  the 
appropriate  State  agencies  responsible 
for  fish  and  wildlife  habitat  land  uses. 
Accordingly,  OSM  has  reviewed  the 
State  provision  at  W.S.  35-ll-402(b),  as 
well  as  the  existing  State  provision  at 
W.S.  35-ll-103(e)(xxvi),  to  determine  if 
Wyoming  has  satisfied  the  required 
program  amendment. 

Tne  Federal  regulations  at  30  CFR 
816/817.116(bM3)(i)  provide  as  follows: 

(b)  Standards  for  [revegetation] 
success  shall  be  applied  in  accordance 


with  the  approved  postmining  land  use 
and,  at  a  minimum,  the  following 
conditions:  •  •  * 

(3)  For  areas  to  be  developed  for  fish 
and  wildlife  habitat,  recreation,  shelter 
belts,  or  forest  products,  success  of 
vegetation  shall  be  determined  on  the 
basis  of  tree  and  shrub  stocking  and 
vegetative  ground  cover.  Such 
parameters  are  described  as  follows; 

(i)  Minimum  stocking  and  planting 
arrangements  shall  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditicms  and  after 
consultation  with  and  approval  by  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  program-wide  or 
a  permit-specific  basis. 

The  existing  State  statutory  provisions 
at  W.S.  35-ll-402(b)  and  W.S.  35-11- 
103(e)(xxvi),  respectively,  provide  as 
follows: 

(b)  To  the  extent  federal  law  or 
regulations  require  consultation  and 
approval  by  state  wildlife  agencies 
regarding  surface  mining  lands  to  be 
reclaimed  for  fish  and  wildlife  habitat, 
the  Wyoming  game  and  fish  department 
shall  consider  fish  and  wildlife  habitat 
to  mean  as  defined  in  W.S.  35-11- 
103(e)(xxvi)  and  does  not  include 
grazingland  as  defined  in  W.S.  35-11- 
103(e)(xxvu). 

(e)  (xxvi)  "Fish  and  wildlife  habitat" 
means  land  designated  wholly  or 
partially  to  the  production,  protection, 
or  management  of  species  of  fish  or 
wildUfe. 

The  quoted  Slate  provisions  require 
the  Wyoming  Game  and  Fish 
Department  to  use  the  noted  definition 
of  "fish  and  wildlife  habitat"  when 
consulting  on  the  revegetation  of  lands 
to  be  reclaimed  to  the  fish  and  wildlife 
habitat  land  use.  These  provisions  do 
not  correspond  to  30  CFR  816/ 
817.116(b)(3)(i). 

Additionally,  the  quoted  provisions 
do  not  specify  if  the  Wyoming  Game 
and  Fish  Department  would  be  the 
appropriate  State  agency  responsible  for 
the  administration  of  forestry  and 
wildlife  programs  for  any  of  the  land 
uses,  other  than  fish  and  wildlife 
habitat,  mentioned  in  the  Federal 
regulations  (recreation,  shelterbelts,  and 
forest  products). 

Therefore,  without  further  clarifying 
information  from  Wyoming,  the  Director 
finds  the  statutory  (trovision  at  W.S.  35- 
ll-402(b)  connbined  with  the  previously 
approved  definition  of  fish  and  wildlife 
habitat  at  W.S.  35-1 1-1 03(e)(xxvi).  does 
not  satisfy  OSM's  February  21,  1990, 
required  anvendmenL 


5.  W.S.  35-1  i-402ic):  Grazingland 
Shrub  Standard 

Wyoming  proposes  at  W.S.  35-11-402 
establishment  of  standards  as  follows: 

(c)  For  the  reclamation  of  grazingland. 
operators  shall  be  required  to  reestablish 
shrubs  on  ten  percent  (10%)  of  the 
affected  surface  at  a  density  of  one  (1) 
shrub  per  nine  (9)  square  meters,  or  to 
a  pre-mine  density,  whichever  is  less. 
The  shrubs  used  for  reestablishment 
shall  be  those  native  to  the  general  area, 
and  shall  include  those  found  pre- 
mining.  but  the  premining  dominant 
shrub  need  not  be  the  dominant  shrub 
in  the  post-mining  reclamation. 

SMCRA.  at  section  515(b)(24). 
requires  that  the  operator,  to  the  extent 
possible,  using  the  best  technology 
currently  available  (BTCA),  minimize 
disturbances  and  adverse  impacts  of  the 
operation  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve 
enhancement  of  such  resources  where 
practicable.  Further,  the  Federal 
regulations  at  30  CFR  780/784.16  (Fish 
and  wildlife  information  for  permit 
applications)  require  resource 
information  of  which  the  scope  and 
level  of  detail  determined  by  the 
regulatory  authority  in  consultation 
with  State  and  Federal  agencies  with 
responsibilities  for  fish  and  wildlife 
shall  be  sufficient  to  design  the 
protection  and  enhancement  plan.  This 
plan  shall  include  a  description  of  how, 
to  the  extent  possible  using  BTCA,  the 
operator  will  minimize  disturbances 
and  adverse  impacts  on  fish  and 
wildlife  and  related  environmental 
values. 

The  State  has  failed  to  demonstrate 
through  the  submission  of 
documentation  and/or  other  materials, 
that  the  proposed  shrub  standard:  (1) 
would  minimize  disturbances  and 
adverse  impacts  on  fish  and  wildlife 
and  related  environmental  values;  (2) 
represents  BTCA:  and  (3)  was  developed 
in  consuhation  with  the  Wyoming  Game 
and  Fish  Department  (WGFD). 

Therefore,  the  Director  finds  the 
proposed  statutory  provision  at  W.S. 
35-ll-402(c)  to  be  less  stringent  than 
SMCRA  and  less  effective  than  the 
Federal  regulation  requirements.  The 
Director  is  not  approving  the  proposed 
statutory  provision  and  is  requiring 
Wyoming  to  either  repeal  this  statutory 
provision,  modify  it  to  make  it 
consistent  with  SMRA  and  no  less 
effective  than  the  Federal  regulations,  or 
provide  the  required  docimienlation  to 
show  that  the  standard  meets  the 
Federal  program  requirements. 


♦ 
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6.  LQD  Bales  at  Chapter  IV,  Section  2 
and  Appendix  A — Shrub  Density  Rule 
and  Revegetation  Success  Standards 

The  Slate  additionally  proposes  to 
revise  LQD  Rule  Chapter  IV.  Section 
2(d)(x)(E)  to  require  a  shrub  density 
standard  of  1  shrub  per  square  meter 
over  20  percent  of  the  affected  surface 
(including  fish  and  wildlife  habitat  land 
use)  and  excluding  areas  where  the 
premining  land  use  was  pastureland  or 
cropland.  Additionally,  the  proposed 
standard  can  be  reduced  to  the  level  of 
the  premine  shrub  densities  if  premine 
shrub  densities  are  less  than  the 
proposed  success  standard.  The 
proposed  rule  requires  establishment  of 
shrubs  in  a  mosaic  pattern  to  optimize 
habitat  interspersion  and  edge  effect.  A 
minimum  shrub  patch  size  of  0.05  acres 
is  required.  For  areas  of  crucial  or 
important  habitat,  the  Wyoming  Game 
and  Fish  Department  (WCFD)  must  be 
consulted  for  recommended  reclamation 
standards  for  shrub  establishment. 
Specific  criteria  and  procedures 
implementing  this  proposed  rule  were 
provided  in  modifications  to  Appendix 
A— Vegetation  Sampling  Methods  and 
Reclamation  Success  Standards  for 
Surface  Coal  Mining  Operations.  The 
m.odifications  provide  examples  of 
acceptable  shrub  density  standards  on 
specific  land  uses,  shrub  composition, 
and  acceptable  species  type. 

Several  portions  of  the  Federal 
regulations  place  requirements  with 
regard  to  revegetation  standards 
involving  fish  and  wildlife  habitat.  The 
Federal  regulations  at  30  CFR  780/ 
784.16  require  an  operator  to  provide  a 
protection  and  enhancement  plan  for 
fish  and  wildlife  resources.  The  scope 
and  level  of  premine  resource 
information  must  be  determined  in 
consultation  with  State  and  Federal 
agencies  responsible  for  fish  and 
wildlife  and  be  sufficient  to  develop  the 
protection  and  enhancement  plan  that 
describes  how.  to  the  extent  possible 
using  BTCA,  the  operator  will  minimize 
disturbance  and  adverse  impacts  on  fish 
and  wildlife  values.  An  element  to  be 
considered  is  the  establishment  of 
vegetation  for  wildlife  food  and  cover. 
The  Federal  regulations  at  30  CFR  816/ 
817.116(a)(1)  require  that  standards  for 
success  and  statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  selected  by  the  regulatory  authority 
and  included  in  an  approved  regulatory 
program.  Additionally,  30  CFR  816/ 
817.116(b)(3)(i)  require  that  minimum 
stocking  and  planting  arrangements 
shall  be  specified  by  the  regulatory 
authority  on  the  basis  of  local  and 
regional  conditions  after  consultation 
w  ith  an  approval  by  the  State  agencies 


responsible  for  the  administration  of 
forestry  and  wildlife  programs.  Specific 
land  uses  include  areas  to  be  developed 
for  fish  and  wildlife  habitat,  recreation, 
shelter  belts,  or  forest  products. 
Consultation  and  approval  may  occur 
on  either  a  program-wide  or  a  permit- 
specific  basis. 

The  proposed  rule  at  Chapter  IV, 
Section  2(d)(x)(E)  was  the  result  of  an 
extensive  coordination  effort  involving 
LQD.  the  WCFD.  and  the  coal  industry. 
Public  meetings  and  hearings  were  also 
held.  Therefore,  all  necessary  processing 
was  conducted  that  would  allow  the 
Director  to  render  a  decision  on  the 
proposed  rule  and  appendix. 

However,  based  on  Wyoming's 
clarification  submitted  October  7,  1993. 
in  the  form  of  a  table  specifv-ing  rules 
that  conflict  with  and  rules  that    . 
complement  the  statutory  provisions,  it 
was  demonstrated  that  much  of  the 
proposed  rule  and  modifications  to 
appendix  A.  conflict  with  the  proposed 
statutes  (Administrative  Record  No. 
WY-21-51).  Furthermore,  in  its  October 
7,  1993,  reply  to  OSM's  concerns, 
Wyoming  clarified  that  the  legislation 
(statutory  language)  prevails  over  the 
conflicting  rule  language.  Consequently, 
the  conflicting  proposed  rules  and 
modifications  to  appendix  A  cannot  be 
approved  since  they  have  been 
superseded  by  the  statutory  language. 

Therefore,  the  Director  finds  the 
proposed  regulations  at  LQD  Rule 
Chapter  IV,  Section  2(d)(x)(E)  and 
proposed  modifications  to  Appendix  A, 
are  in  conflict  with  and  are  superseded 
by  the  proposed  statutory  provision  at 
W.S.  35-ll-103(e)  and  W.S.  35-^^3- 
402  (b)  and  (c),  and  thus  cannot  bte 
approved. 

The  Director  is  requiring  Wyoming  to 
amend  its  program  to  establish 
revegetation  shrub  density  standards  in 
compliance  with  Section  515fb)(24)  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  780/784.16.  816/817.97  and 
816/817.116. 

IV.  Summary  and  Disposition  of 
Comments 

Pubhc  Comments 

OSM  solicited  public  comment  on  the 
proposed  amendment  and  provided 
opportunity  for  a  public  hearing. 
Numerous  comments  were  received  and 
a  public  meeting  was  held.  Since  OSM 
is  not  approving  Wyoming's  submittal 
for  the  reasons  given  in  this  rulemaking 
action  and  since  most  of  the  comments 
provided  technical  support  for  the 
proposed  rule  and  modifications  to 
Appendix  A,  that  were  superseded  by 
the  legislative  changes,  the  merit  of 
these  comments  becomes  moot  to  this 


rulemaking  effort.  However,  general 
categories  of  comments  included: 

1.  Most  commenters  supported  the 
proposed  rules  (20%  standard)  as 
minimum  standards  or  as  reasonable 
standards.  As  discussed  in  Finding  6, 
the  majority  of  the  proposed  rules 
conflict  with  the  proposed  statutory 
standard  and  therefore  cannot  be 
approved.  The  legislative  standard 
(10%)  is  not  being  approved  because  of 
reasons  discussed  in  Finding  5.  Since 
neither  standard  can  be  approved  the 
discussion  of  various  technical  merits 
provided  by  commenters  in  support  of 
the  two  standards  becomes  irrelevant  to 
this  rulemaking  action. 

2.  Several  commenters  recommended 
changes  to  the  proposed  rules  and 
appendix.  As  previously  stated  OSM 
cannot  approve  the  proposed  rules  and 
appendix  for  reasons  discussed  in 
Finding  6.  Thus,  detailed  discussion  of 
the  comments  recommending  changes 
would  be  of  no  value  to  this  rulemaking 
action. 

3.  Two  commenters  supported  the 
proposed  statutory  standard  (10%)  and 
did  not  support  the  proposed  rules  and 
appendix.  Additionally,  they  noted  that 
the  rules  had  been  superseded  by  the 
statutory  language  and  should  not  be 
considered  in  this  amendment.  OSM 
agrees  that  the  proposed  rules  are 
superseded  by  the  statutory  standard  as 
discussed  in  Finding  6,  but  OSM  cannot 
approve  the  legislative  standard  (10%) 
for  reasons  discussed  in  Finding  5. 

4.  Several  commenters  supported,  and 
several  did  not  support,  the  proposed 
statutory  language  at  W.S.  35-ll-402(b) 
that  provides  direction  to  the 
Environmental  Quality  Council  in 
establishing  standards.  As  discussed  in 
Finding  4.a.,  this  provision  is  confusing 
and  is  redundant  with  Wyoming's 
approved  program.  The  Director  is  not 
approving  it  and  is  requiring  Wyoming 
to  repeal  this  provision. 

5.  Most  commenters  did  not  support, 
and  several  supported,  the  proposed 
statutory  definitions  at  W.S.  35-11- 
103(e)  (xxviii)  through  (xxx)  that  define 
agricultural  lands,  critical  habitat,  and 
important  or  crucial  habitat.  OSM  is  not 
approving  these  proposed  statutory 
definitions  as  discussed  in  Findings  1. 
2.  and  3.  OSM  does  not  agree  with  the 
few  comments  that  supported  these 
definitions  as  discussed  in  this 
rulemaking  action. 

Agency  Comments 

Pursuant  to  Section  503(b)  of  SMCRA 
and  implementing  regulations  at  30  CFR 
732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  ag«ncies 
with  an  actual  or  potential  interest  in 
the  Wyoming  program.  A  summary  cf 
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the  ccMuments.  and  the  Director's 
responses  to  them,  appear  below: 

1.  The  U.S.  Department  of  Interior 
(USDI) — Bureau  of  Indian  Affairs,  U.S. 
Army  Corps  of  Engineers.  USDI— 
Bureau  of  Mines.  USDI— Bureau  of 
Reclamation.  U.S.  Department  of 
Labor— Mine  Safety  and  Health 
Administration  (MSHA)— Arlington, 
and  U.S.  Department  of  Labor— Mine 
Safety  and  Health  District  9.  responded 
with  no  comment  (Administrative 
Record  Nos.  WY-21-7.  \VY-21-41. 
\VY-21-65.  WY-21-8.  WY-21-12.  WY- 
21-32,  WY-21-59.  WY-21-14.  WY-21- 
4.  WY-21-31,  WY-21-56.  and  WY-21- 
28). 

2.  The  USD!— Geological  Survey 
responded  to  the  rule  portion  of  the 
amendment  by  praising  the  botanical 
approach  to  this  portion  of  the 
Wyoming  regulations  (Administrative 
Record  No.  WY-21-11). 

3.  The  U.S.  Department  of 
Agriculture — Soil  Conservation  Service 
commented  that  the  SCS  supports  the 
proposed  rule  amendment  and  feels  that 
it  is  quite  workable  (Administrative 
Record  Nos.  WY-21-9.  WY-21-24,  and 
\VY-21-66). 

4.  U.S.  Department  of  Agriculture — 
Forest  Service — Rocky  Mountain  Region 
commented  that  the  proposed  rule  plan 
is  well  written  and  well  thought  out. 
They  additionally  suggested  that  weed 
free  native  hay  be  required  rather  than 
preferred  as  proposed  in  Appendix  A 
(Administrative  Record  No.  WY-21-13). 
As  previously  noted,  neither  the 
proposed  rule  nor  the  modification  to 
the  appendix  can  be  approved. 
Therefore,  the  suggested  requirements 
for  weed  free  native  hay  becomes  moot 
to  this  rulemaking  action. 

5.  U.S.  Department  of  Agriculture — 
Agricultural  Research  Service — 
Northern  Plains  Area  recommended 
changes  to  the  proposed  rules  and 
appendix.  As  discussed  in  Finding  6, 
the  Director  is  not  approving  the 
proposed  rules  and  appendix.  Thus 
changes  to  them  need  not  be  discussed 
at  this  time  (Administrative  Record  No. 
VVY-21-10). 

6.  The  U.S.  Department  of  Interior — 
U.S.  Fish  and  Wildlife  Service  (USFWS 
or  the  Service)  provided  substantial 
comments  on  February  16,  April  14,  and 
November  22, 1993  (Administrative 
Record  Nos.  WY-21-5.  WY-21-19.  and 
WY-21-64).  The  comments  supported 
the  proposed  rules  and  appendix  but 
not  the  statutory  language.  They 
additionally  recommended  several 
changes  to  the  proposed  rules.  As 
discussed  above,  the  majority  of  the 
proposed  rules  conflict  with  the 
statutory  language  and  OSM  is  not 


approving  either  the  proposed  rules  or 
statutory  jKOvisions. 

7.  The  U.S.  Department  of  Interior- 
Bureau  of  Land  Management  (BLM) 
provided  substantial  comments  on 
March  10  and  December  3, 1993 
(Administrative  Record  Nos.  WY-21-15 
and  WY-21-67).  Again  the  comments 
supported  the  proposed  rules  and 
appendix,  therefore  discussion  of  BLM's 
comments  would  be  of  no  merit. 

State  Historic  Preservation  Office 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  proposed 
amendment  to  the  SHPO  and  ACHP  for 
comment.  No  conunents  were  received 
from  the  ACHP.  The  Wyoming  Division 
of  Parks  and  Cultural  Resources — State 
Historic  Preservation  Office  commented 
by  reminding  OSM  that  management  of 
cultural  resources  on  OSM  projects  is 
conducted  in  accordance  with  Section 
106  of  the  National  Historic 
Preservation  Act  and  Advisory  Council 
regulations  at  36  CFR  800.  The  SHPO 
had  no  objections  to  the  proposed 
Wyoming  amendment  provided  that 
OSM  follows  the  procedures  established 
in  these  regulations.  The  Director 
assures  the  SHPO  that  OSM  will  follow 
the  procedures  established  in  the 
Advisory  Council  rules  at  36  CFR  800. 

Environmenta!  Protection  Agency 
Concurrence 

Under  30  CFR  732.17(h)(llKii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  October  25.  1993,  the  EPA 
concurred  without  comment  regarding 
Wyoming's  proposed  amendment 
(Administrative  Record  No.  WY-21-57). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  not  approving  Wyoming's 
proposed  program  amendment  as 
submitted  January  6, 1993.  and  April  13. 
1993.  and  clarified  on  October  7.  1993. 
The  Director  is  requiring  program 
amendments  at  30  CFR  950.16  as 
discussed  in  Findings  1.  2.  3.  4.a..  5. 
and  6. 

The  Federal  regulations  at  30  CFR 
part  950  codifying  decisions  concerning 
the  Wyoming  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 


program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undo  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  oFDirector's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Interior.  Federal  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  Thus,  any  changes  to  the 
State  program  are  not  enforceable  by  the 
State  as  part  of  the  approved  State 
program  until  approved  by  the  Director. 
In  the  oversight  of  the  Wyoming 
program,  OSM  will  recognize  only 
statutes,  regulations,  and  other  materials 
approved  by  the  Director,  together  with 
any  consistent  implementing  policies, 
directives  and  other  materials,  and  will 
require  the  enforcement  by  Wyoming  of 
only  such  provisions. 

VII.  Procedural  Determination 

Compliance  With  Executive  Order 
12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  fvlanagement  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  use.  1253  and  12550)  and 
Federal  regulations  at  30  CFR  730.11, 
732.15,  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  requirements  of  30  CFR 
parts  730.  731.  and  732  have  been  met. 
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Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d}  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  Slate  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
use.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 


whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated;  January  13,  1994. 
Raymond  L.  Lowrie, 
Assistant  Director.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T.  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  950— WYOMING 

1.  The  authority  citation  for  Part  950 
continues  to  read  as  follows: 

Authority:  30  U  S  C.  1201  ef  seq 

2.  Ih  §  950.16.  paragraphs  (bb),  (cc). 
(dd).  (ee),  (ff),  and  (gg)  are  added  to  read 
as  follows. 

§950.16    Required  program  amendments. 

***** 

(bb)  By  March  25.  1994,  Wyoming 
shall  submit  revisions  to  W.S.  35-11- 
103(e)(xxviii)  to  clarify  how  the 
definition  of  "Agricultural  lands" 
would  not  render  its  program  less 
stringent  than  SMCRA  requirements  and 
less  effective  than  the  Federal  regulation 
reauirements  or  repeal  the  definition. 

fee)  By  March  25.  1994.  Wyoming 
shall  submit  revisions  to  W.S.  35-11- 
103(e)  (xxix).  that  defines  "Critical 


habitat",  to  either  repeal  this  statutory 
definition  or  modify  it  to  be  in 
accordance  with  no  less  effective  than 
the  Federal  program  requirements. 

(dd)  By  March  25. 1994,  Wyoming 
shall  submit  revisions  to  W.S.  35-11- 
103(e)  (xxx),  that  defines  "Important 
habitat  or  crucial  habitat",  to  either 
repeal  this  statutory  definition  or 
modify  it  to  be  in  accordance  with  and 
no  less  effective  than  the  Federal 
program  requirements. 

(ee)  By  March  25,  1994,  Wyoming 
shall  repeal  the  provision  at  W.S.  35- 
ll-402(b)  that  provides  direction  to  the 
Environmental  Quality  Council  to  use 
specific  statutory  definitions. 

(ff)  By  March  25,  1994,  Wyoming 
shall  submit  revisions  to  W.S.  35-11- 
402(c),  that  provides  for  the  reclamation 
of  grazingland  to  either  repeal  this 
statutory  provision,  modify  it  to  make  it 
consistent  with  SMCRA  and  no  less 
effective  than  the  Federal  regulations,  or 
provide  the  required  documentation  to 
show  that  the  standard  meets  the 
Federal  program  requirements. 

(gg)  By  March  25, 1994,  Wyoming 
shall  submit  revisions  to  amend  its 
program  at  LQD  Rule  Chapter  IV, 
Section  2(d)(x)(E)  and  Appendix  A,  to 
establish  revegetation  shrub  density 
standards  in  compliance  with  Section 
515(b)(24)  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  780/784.16,  816/ 
817.97  and  816/817.116. 

(PR  Doc.  94-1418  Filed  1-21-94;  10:00  ami 
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persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan39 

[Docket  No.  93-NM-189-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).- 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracking  in  certain 
fuiielage  upper  deck  tension  ties,  and 
repair  or  modification  of  any  cracked 
tension  ties.  This  proposal  is  prompted 
by  reports  of  fatigue  cracking  in  tension 
ties.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  two  or  more  tension  ties  and 
the  resultant  rapid  decompression  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
March  21, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
189-AD,  1601  Lind  Avenue,  SVV., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  FAA. 


Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (206) 227-2777; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-189-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-189-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

Recently,  the  FAA  has  received 
reports  of  fatigue  cracking  in  the  tension 
ties  on  several  Boeing  Model  747  series 
airplanes.  Most  of  the  cracks  were  found 
in  the  aft  channel  of  the  tension  tie. 
These  cracks  usually  occurred  in  the 
upper  flange  of  the  aft  channel  of  the 
tension  tie.  Only  one  crack  was  found 
in  the  forward  channel  of  the  tension 


tie.  The  cause  of  this  fatigue  cracking 
has  been  attributed  to  the  tension  ties 
bending  under  cabin  pressurization 
loads.  This  condition,  if  not  corrected, 
could  result  in  rapid  decompression  of 
the  airplane  in  the  event  of  failure  of 
two  or  more  tension  ties. 

These  reports  of  fatigue  cracks  were 
received  in  response  to  the 
Supplemental  Stnjctural  Inspection 
Program,  which  was  required  to  be 
implemented  by  AD  93-OB-Ol. 
Amendment  39-8526  (58  FR  19571. 
April  15,  1993).  The  purpose  of  that  AD 
is  to  implement  an  inspection  program 
that  detet:ts  the  potential  for  cracking  in 
specific  areas  of  the  airplane  that  are 
critical  for  flight  safety.  Whenever 
cracks  are  found  in  a  Structural 
Significant  Item,  the  FAA  takes 
ailemaking  action  to  correct  these 
findings  of  an  unsafe  condition.  This 
proposal  is  in  response  to  such  a 
finding. 

On  September  4.  1934.  the  FAA 
issued  AD  84-19-01,  amendment  39- 
4913  (49  FR  36365.  September  17. 
1984),  to  require  inspections  of  the 
tension  tie  at  body  station  (BS)  760  on 
a  certain  group  of  Model  747  series 
airplanes,  and  at  BS  780  on  certain  other 
Model  747  series  airplanes.  The 
inspections  proposed  by  this 
rulemaking  action  do  not  retract  the 
inspection  requirements  of  that  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Ser\'ice  Bulletin  747-53-2371, 
dated  July  29, 1993,  that  describes 
procedures  for  repetitive  detailed  visual 
inspections  of  the  outboard  ends  of 
certain  tension  ties,  and  repair  or 
modification  of  cracked  tension  ties. 
This  modification  entails  trimming  the 
cracked  portion  of  the  channel  of  the 
tension  tie. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exi.st  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  detailed  visual 
inspections  of  the  outboard  ends  of 
certain  tension  ties,  and  repair  or 
modification  of  cracked  tension  tics. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  203  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  113  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 


3528  Federal  Register  /  Vol.  59.  No.  15  /  Monday,  January  24,  1994  /  Proposed  Rules 


approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $31,075,  or  $275  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed lierein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Slates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
is  not  a  "signiricant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Do<:ket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
lofujtion  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safely. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to'  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoriry:  49  U..S.C.  App.  13S4(h),  1421 
Hnd  1423;  49  U.S.C.  1CX>(^;  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Oncket  93-N1V4-189-AD 


Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747-53- 
2371,  dated  July  29. 1993,  certiricated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
acromplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane  due  to  failure  of  two  or  more  tension 
ties,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  1.000  flight 
cycles  after  the  effective  date  of  this  AD, 
unless  accomplished  previously  within  the 
last  2,000  flight  cycles,  perform  a  detailed 
visual  inspection  to  drtect  cracking  of  the 
outboard  end  te.ision  ties,  in  acrordarce  with 
Boeing  Service  Bulletin  747-53-2371,  dated 
)uly  29.  1993. 

(1)  If  no  cracking  is  delected,  repf^at  the 
mspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles  until  the  rcp.'iir  or 
modincation  required  by  paragraph  (a)(2)  of 
this  AD  is  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  or  modify  the  cracked 
tension  tie  in  accordance  with  the  service 
bulletin  Accomplishment  of  this  repair  or 
modification  terminates  the  repetitive 
inspection  requirement  of  paragraph  (a)  of 
this  AD. 

Note  1:  Although  AD  84-19-01. 
amendment  39—4913.  requires  inspections  of 
the  tension  lies  at  body  station  (BS)  760  on 
a  certain  group  of  Model  747  series  airplanes, 
and  at  BS  780  on  certain  other  Model  747 
series  airplanes,  the  inspections  required  by 
this  AD  do  not  retract  the  inspection 
requirements  of  that  AD. 

(b)  Prior  to  the  accumulation  of  10,000 
flight  cycles  following  repair  or  modification 
of  any  tension  tie,  petfocm  a  detailed  visual 
ir.sp<^lion  to  delect  cracking  of  the  repaired 
or  modified  outboard  end  tension  tie  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2371,  dated  July  29, 1393. 

(1)  If  no  cracking  is  detected,  repeal  this 
inspection  thenafter  at  intervals  not  to 
exceed  6.000  tlight  cycles. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  or  modify  in  accorda.'ice 
with  the  service  bulletin,  and  repeat  the 
inspection  required  by  paragraph  (b)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianre  time  that 
provides  an  acceptable  level  of  ^,if.-»ty  may  be 
used  if  approved  by  the  Ma.nager.  Seattle 
Aircraft  Certification  Office  (AGO),  FA  A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  S<^attle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issosed  in 
accordance  witli  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  fanuarv 
18,  1994, 

)ohn  |.  Kickey, 

Acting  Manager,  Transport  Airplane 
Dinrctorate,  Aircraft  Certification  Serxice. 
IFR  Doc.  94-1542  Filed  1-21-94;  10:00  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program  Amendment 

AGEMCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSVi), 
Interior. 

ACnOH:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modincation  to  the  Stale's 
pennanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  end  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (number  9.3- 
7)  consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Rules 
provisions  concerning  OSM  Regulatory 
Reform  I,  II,  and  III  issues,  required 
program  amendments,  and  State 
initiatives.  The  primary  focus  of  the 
amendments  is  on  soil  capability  and 
restoration  standaitis,  individual  civil 
penalties,  significant/nonsignificant 
revisions,  coal  exploration,  and 
performance  bonds.  The  amendment  is 
intended  to  resolve  outstanding  issues 
that  remain  present  in  the  approved 
Indiana  program  resulting  from  changes 
to  the  Federal  program.  The  amendment 
would  also  incorporate  changes  desired 
by  the  State  that  address  various  parts 
of  the  Slate  rules. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
24,  1994;  if  requested,  a  public  hearing 
on  the  proposed  amendment  is 
scheduled  for  1  p. in.  on  February  18, 
1994;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  February 
8, 1994. 
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ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun. 
Director.  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources.  402  West  Washington 
Street,  room  295.  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Telephone  (317)  226-6166;  (FTS)  8- 
317-226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26,  1982.  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10.  914.15.  and 
914.16. 

II.  Discussion  of  the  Proposed 
Amendments 

Since  July  29.  1982,  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17. 
OSM  informed  Indiana  on  May  22. 1985 
(Regulatory  Reform  I),  on  August  24. 
1988  (Regulatory  Reform  II).  and  on 
September  20, 1989  (Regulatory  Reform 
III),  that  a  number  of  Indiana  regulations 
are  less  effective  than  or  inconsistent 
with  the  revised  Federal  requirements. 


By  letter  date  December  30, 1993 
(Administrative  Record  No.  INI>-1322). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  to  OSM  a 
State  program  amendment  package 
(number  93-7)  consisting  of  revisions  to 
38  sections  of  the  Indiana  rules.  These 
revisions  address  changes  to  the  Indiana 
program  that  were  identified  in  the 
three  letters  referred  to  above,  and 
certain  required  program  amendments. 
The  State  has  also  proposed  additional 
changes  which  Indiana  believes  will 
further  improve  the  approved  State 
program.  The  primary  focus  of  the 
submittal  is  on  soil  capability  and 
restoration  standards,  individual  civil 
penalties,  significant/non-significant 
revisions,  coal  exploration,  and 
performance  bonds. 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana: 


Rule  No. 

Subject  (intended  ac- 
tion) 

310  lAC  12-0  5- 

Definition  of  "crop- 

32.25. 

land  capable  land". 

(New) 

310  lAC  12-0.5-69.5 

Definition  of  "land  ca- 

pability". (New) 

310  lAC  12-0.5- 

Definition  of  "rooting 

109.5. 

media."  (New) 

310  lAC  12-0.5- 

DefinitKjn  of  "shadow 

110.5. 

area."  (New) 

310  lAC  12-0.5- 

Definition  of  "sut>- 

122.5. 

stantially  disturb." 

(New) 

310  lAC  12-1-5  

Exemptions  for  coal 

extraction  incidental 

to  ttie  extraction  of 

ottier  minerals. 

(Amend) 

310  lAC  12-3-12  

General  require- 

ments; coal  explo- 

ration. (Amend) 

310  lAC  12-3-31  

Permit  applications; 

geology  descnp- 

tion.  (Amend) 

310  lAC  12-3-37 

Permit  applications; 

land  use  informa- 

tion. (Amend) 

310  lAC  12-3-^18  

Permit  applications; 

postminir^g  larx) 

uses.  (Amend) 

310  lAC  12-3-69 

Underground  permits; 

geology  descrip- 

tion. (Amend) 

310  lAC  12-3-74  

Underground  permits; 

land  use.  (Amend) 

310  lAC  12-3-78  

Underground  permits; 

general  require- 

n>ents.  (Amend) 

310  lAC  12-3-82  

Wnderground  permits; 

postmining  land 

uses.  (Amend) 

310  lAC  12-3-97  

Speaal  category  per- 

mits; approximate 

original  contour 

variance.  (Amend) 

Rule  No. 


310  lAC  12-3-106 


310  lAC  12-3-121 
310  lAC  12-4-5  ... 

310  lAC  12-4-7  

310  lAC  12-5-3  .... 

310  lAC  12-&-4  .... 

310  lAC  12-5-12.1 

310  lAC  12-5-53  .. 

310  lAC  12-S-54.1 


310  lAC  12-5-68    .. 
310  lAC  12-5-68.5 


310  lAC  12-5-78.1 


310  lAC  12-S-n7 


310  lAC  12-5-136 
310  lAC  12-136  5  . 


310  lAC  12-5-156 


Subject  (intended  ac- 
tion) 


310  lAC  12-6-159 
310  lAC  12-6-19  . 

310  lAC  12-6-20  . 

310  lAC  12-6-21   . 

310  lAC  12-6-22 


310  lAC  12-6-23 

310  lAC  12-7-4  . 

310  lAC  12-7-5  . 
310  lAC  12-7-6  . 


Review,  public  partici- 
pation, arxj  ap- 
proval or  dis-  - 
approval  of  permit 
applications;  re- 
sponsitxlity. 
(Amend) 

Permit  revisions. 
(Amend) 

Filing  bonds;  require- 
ments (Amend) 

Period  of  liability. 
(Amend) 

Coal  exploration;  per- 
forrrwnce  stand- 
ards. (Amend) 

Coal  exploration;  per- 
mit requirements. 
(Amend) 

Surlace  mining;  top>- 
soil  and  subsoil. 
(Amend) 

Contemporaneous 
reclamation. 
(Amend) 

Backfilling  and  grad- 
ing; timing  limita- 
tions. (Amend) 

Repealed 

Postmining  land  ca- 
pability. (New) 

Underground  mining; 
topsoil  and  subsoil. 
(AmerxJ) 

Underground  mining; 
contemporaneous 
reclamation 
(Amend) 

Repealed. 

UndergrourxJ  mining; 
postmining  land  ca- 
pability. (New) 

Coal  Preparation 
plants  not  witfiin  a 
permit  area  for  a 
mine;  special  per- 
formance starKJ- 
ards.  (An>»nd) 

Annual  report.  (New) 

Individual  civil  pen- 
alties; definitions 
(New) 

Individual  civil  pen- 
alties; timing  tor  as- 
sessment. (New) 

Individual  civil  pen- 
alties; arrxHint  of  irv 
dividual  civil  pen- 
alty. (New) 

lr>d<vidual  civil  pien- 
aRies;  procedure 
for  assessment  of 
individual  civil  pen- 
alty. (New) 

Individual  civil  pen- 
alties; payment  of 
penalty.  (New) 

Filing  requirements. 
(Amend) 

Filing  dates  (Amend) 

Filing  locations. 
(Amend) 
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The  full  text  of  the  proposed  program 
imendment  submitted  by  Indiana  is 
ivailable  for  public  inspection  at  the 
iddresses  listed  above.  The  Director 
low  seeks  public  comment  on  whether 
he  proposed  amendment  is  no  less 
>ffective  than  the  Federal  regulations.  If 
ipproved,  the  amendment  will  become 
>art  of  the  Indiana  program. 

H.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
:FR  732.17(h),  OSM  is  now  seeking 
;omment  on  whether  the  amendment 
imposed  by  Indiana  satisfies  the 
tH^uirements  of  30  CFR  732.15  for  the 
ipproval  of  State  program  amendments, 
f  the  amendment  is  deemed  adequate, 
t  will  become  part  of  the  Indiana 
jrogram. 

/Vritten  Comments 

Written  comments  should  be  specific, 
)ertain  only  to  issues  proposed  in  this 
ulemaking.  and  include  explanations  in 
iupport  of  the  commenter's 
ecommendations.  Comments  received 
ifter  the  time  indicated  under  "DATES" 
n  at  locations  other  than  the 
ndianapolis  Field  Office  will  not 
lecessarily  be  considered  in  the  final 
-ulemaking  or  included  in  the 
\dministrative  Record. 

"'ublic  Hearing 

Persons  wishing  to  comment  at  the 
)ub!ic  hearing  should  contact  the 
)erson  listed  under  "FOR  FURT>ffiR 
NFORMATTOH  CONTACT"  by  the  close  of 
)usiness  on  February  9, 1994.  If  no  one 
equests  an  opportunity  to  comment  at 
I  public  hearing,  the  hearing  will  not  be 
leid. 

Filing  of  a  written  statement  at  the 
ime  of  the  hearing  is  requested  as  it 
vill  greatly  assist  the  transcriber. 
Jubmission  of  written  statements  in 
idvance  of  the  hearing  will  allow  OSM 
>fficials  to  prepare  adequate  responses 
md  appropriate  questions. 

The  public  hearing  will  continue  on 
he  specified  date  until  all  persons 
icheduled  to  comment  have  been  heard, 
'ersons  in  the  audience  who  have  not 
)een  scheduled  to  comment  and  who 
vish  to  do  so  will  be  heard  following 
hcse  scheduled.  The  hearing  will  end 
ifler  all  persons  who  desire  to  comment 
lave  been  heard. 

"ufcy/c  Meeting 

If  only  one  person  requests  an 
jpportunity  to  comment  at  a  hearing,  a 
jublic  meeting,  rather  than  a  public 
rearing,  may  be  held.  Persons  wishing 
o  meet  with  OSM  representatives  to 
liscuss  the  proposed  amendment  may 
equest  a  meeting  at  the  Indianapolis 
^ield  Office  by  contacting  the  person 


listed  under  "FOR  FURTHER  INFOfHflATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  "ADDRESSES."  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.1 7(h)(10),  deci.sions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

Th'isfuie  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  e/  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  tMs  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  The  Stale  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  18, 1994. 
CarlCaose. 

Assistant  Director,  Eastern  Support  Center. 
(PR  Doc  94-1547  Filed  1-21-94;  10:00  ami 
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30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  revisions  p>ertaining  to  a 
previously  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  revisions  for  Utah's  proposed 
rules  pertain  to  the  scope  of  rulemaking 
and  promulgation  of  rules,  hearing 
requirements  for  designating  areas 
unsuitable  for  coal  mining, 
confidentiality  of  coal  exploration 
information,  and  mining  in  special 
areas,  specifically  prime  farmland.  The 
amendment  is  intended  to  incorporate 
the  additional  Hexibility  afforded  by  the 
revised  Federal  regulations,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

This  document  sets  forth  the  limes 
and  locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  dates  and  times  of  the  reopened 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.,  February  8, 
1994. 
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ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hoUdays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue  NW.,  Suite  1200, 
Albuquerque,  New  Mexico  87102, 
Telephone:  (505)  766-1486 

Utah  Division  of  Oil.  Gas  and  Mining, 
355  West  North  Temple,  3  Triad 
Center,  Suite  350.  Salt  Lake  City,  Utah 
84180-1203.  Telephone;  (801)  538- 
5340 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen.  Telephone:  (505)  766- 

1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

II.  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Utah  Program 

On  January  21. 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  August  2, 1993,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-851). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative.  Utah 
proposed  revisions  to  the  Utah  Rules  of 
Practice  and  Procedure  of  the  Board  of 
Oil,  Gas  and  Mining  (Board)  at  Utah 
Administrative  Rules  (Utah  Admin.  R) 
641-112-100.  scope  of  rulemiiking.  and 
641-112-200.  promulgation  of  rules. 
Utah  also  proposed  revisions  to  the 
Utah  Coal  Mining  Rules  at  Utah  Admin. 
R.  645-100-500.  petitions  to  initiate 
rulemaking;  645-103—441.  hearing 
requirements  for  designating  areas 
unsuitable  for  coal  mining  and 


reclamation  operations;  645-203-200. 
confidentiality  of  coal  exploration 
information:  645-301-524.661.  permit 
application  blasting  level  chart;  645- 
301-731.760.  permit  application  cross 
sections  and  maps  showing  hydrologic 
information;  and  645-302-314.110  and 
645-302-323.310.  special  areas  of 
mining,  specifically  prime  farmland  and 
alluvial  valley  floors. 

OSM  published  a  document  in  the 
August  27. 1993  Federal  Register  (58  FR 
45305)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  its  adequacy 
(administrative  record  No.  UT-865). 
The  public  comment  period  ended 
September  27. 1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  for  (1)  Utah 
Admin.  R.  641-112.  regarding  the 
incorrect  reference  to  its  rulemaking 
authority  at  Utah  Code  Annotated 
(UCA)  40-9-3.5(2),  which  was  repealed 
by  Utah  in  1993;  (2)  Utah  Admin.  R. 
645-103—441.  regarding  the  need  for 
agreement  between  the  petitioners  and 
interveners  to  change  the  location  of  a 
public  hearing  on  a  petition  to  designate 
lands  unsuitable  for  mining;  (3)  Utah 
Admin.  R  645-203-200.  regarding  the 
proposed  deletion  of  the  phrase  "and 
the  information  is  confidential"  which 
would  impart  a  change  in  the  criteria  for 
determining  coal  exploration 
information  that  is  or  is  not  allowed  to 
be  held  confidential  under  the  Utah 
program,  and  the  proposed  .reference  to 
Utah's  Government  Records  Access  and 
Management  Act  (GRAMA)  in  that 
certain  aspects  of  GRAMA  were 
previously  found  to  be  less  effective 
than  the  Federal  regulations  with  regard 
to  the  restrictions  it  imposes  on  the 
availability  of  coal  exploration 
information;  and  (4)  Utah  Admin.  R. 
645-302-314.110.  regarding  the  need  to 
use  the  prime  farmland  soil  survey 
standards  in  U.S.  Department  of 
Agriculture  (USDA)  Handbook  436.  as  it 
existed  on  October  5.  1982.  and  USDA 
Handbook  18,  as  it  existed  on  November 
16,  1982. 

OSM  notified  Utah  of  the  concerns  by 
letter  dated  December  9, 1993 
(administrative  record  No.  UT-878). 
Utah  responded  in  a  letter  dated  January 
7,  1994,  by  submitting  a  revised 
amendment  (administrative  record  No. 
UT-881). 

Utah  proposes  the  following 
additional  revisions  to  its  existing  rules. 
At  Utah  Admin.  R.  641-112,  Utah 
proposes  to  reference  UCA  40-8-6(1), 
which  applies  to  rulemaking  authority 
under  the  Utah  Mined  Land 
Reclamation  Act.  At  Utah  Admin.  R 
645-103-441.  Utah  proposes  (1)  that 
unless  the  petitioners  and  interveners 


agree  otherwise,  the  Board  shall  hold  a 
public  hearing  within  10  months  after 
receipt  of  a  complete  petition  to 
designate  lands  unsuitable  for  mining: 
(2)  if  all  petitioners  and  inter\'enors 
agree  that  a  public  hearing  is  not 
needed,  the  hearing  need  not  be  held; 
and  (3)  all  hearings  held  under  Utah 
Admin.  R.  645-103-441  will  be  held  ifi 
the  locality  of  the  area  covered  by  the 
petition.  At  Utah  Admin.  R  645-203- 
200.  Utah  proposes  to  require  that  the 
Utah  Division  of  Oil.  Gas  and  Mining 
will  not  make  coal  information  available 
for  public  inspection  if  the  person 
submitting  it  requests  in  writing  ,  at  the 
time  of  submission,  that  it  not  be 
disclosed  and  the  information  is 
confidential  under  the  standards  of  the 
Federal  Act  (SMCRA).  At  Utah  Admin.  . 
R.  645-302-314.110.  Utah  proposes  to 
require  that  USDA  soils  Handbooks  436 
and  18  are  incorporated  by  reference  as 
they  respectively  existed  on  October  5. 
1982.  and  November  16. 1982. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OS.M  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

IV.  Procedural  DetermiDations 

1.  Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
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and  (b)  of  thai  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Farts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
use.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 


Dated;  January  14. 1994. 
Ra)anond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
[FR  Doc.  94-1558  Filed  1-21-94  10:00  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AG29 

Claims  Based  on  Chronic  Effects  of 
Exposure  to  Vesicant  Agents 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
compensation  for  disabilities  or  deaths 
resulting  from  the  chronic  effects  of  in- 
service  exposure  to  mustard  gas  and 
other  vesicant  agents.  This  proposed 
regulation  is  based  on  a  National 
Academy  of  Sciences  (NAS)  study  of  the 
long-term  health  effects  of  exposure  to 
vesicant  agents,  commissioned  by  VA, 
which  found  a  relationship  between 
such  exposure  and  the  subsequent 
development  of  certain  conditions.  The 
intended  effect  of  this  proposed 
amendment  is  to  expand  and  extend 
compensation  eligibility. 
DATES:  Comments  must  be  received  on 
or  before  March  25,  1994.  Comments 
will  be  available  for  public  inspection 
until  April  4,  1994.  This  amendment  is 
proposed  to  be  effective  the  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday 
(except  holidays),  until  April  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATION:  On  July 
31,  1992,  VA  published  a  final 
regulation  (38  CFR  3.316)  authorizing 
ser\'ice  connection  in  claims  from 
veterans  who  underwent  full-body 
exposure  to  mustard  gas  during  field  or 
chamber  experiments  to  test  protective 
clothing  or  equipment  during  World 


War  II,  and  who  subsequently  develop 
chronic  forms  of  laryngitis,  bronchitis, 
emphysema,  asthma,  conjunctivitis, 
keratitis,  or  corneal  opacities  (See  57  FR 
1699-1700  and  57  FR  33875-77).  The 
regulation  was  based  on  a  review  of  the 
available  English  language  medical 
literature  dealing  with  the  effects  of 
exposure  to  mustard  gas  by  Veterans 
Health  Administration  (VHA) 
personnel.  VA  also  contracted  with  NAS 
to  conduct  a  review  of  the  world 
medical  and  scientific  literature, 
including  that  published  in  languages 
other  than  English,  to  determine  the 
long-term  health  effects  of  exposure  to 
mustard  agents  and  Lewisite.  After 
reviewing  almost  2,000  medical  and 
scientific  papers,  consulting  with 
outside  experts,  and  conducting  public 
hearings,  NAS  issued  that  report, 
entitled  "Veterans  at  Risk:  The  Health 
Effects  of  Mustard  Gas  and  Lewisite", 
on  January  6, 1993.  We  are  proposing  to 
amend  38  CFR  3.316  based  upon  our 
review  of  that  report. 

NAS  findings  cai<firmed  VA's  prior 
determination^tfat  there  is  a 
relationshijfbetween  exposure  to 
mustard  gas  and  the  subsequent 
development  of  the  seven  conditions 
previously  mentioned.  NAS  also  found 
that  the  evidence  indicated  a  causal 
relationship  between  exposure  to 
mustard  gas  and  the  subsequent 
development  of  "recurrent  corneal 
ulcerative  disease"  and  "delayed 
recurrent  keratitis  of  the  eye."  In  our 
judgment  the  term  "corneal  opacities," 
used  in  the  current  regulation,  is  broad 
enough  to  include  corneal  ulcerative 
disease  and  we  do  not  propose  to 
change  the  language  in  the  current 
regulation.  For  reasons  discussed  below, 
this  regulation  will  cover  specified 
conditions  whether  onset  occurred 
immediately  af^er  exposure  or  was 
delayed,  and  we  find  no  reason  to 
modify  the  term  "keratitis"  which 
appears  in  the  current  regulation. 

NAS  also  found  that  the  evidence 
indicated  a  causal  relationship  between 
exposure  to  mustard  gas  and  the 
subsequent  development  of 
nasopharyngeal,  laryngeal,  lung,  and 
skin  cancers,  pigmentation 
abnormalities  of  the  skin,  and  chronic 
skin  ulceration  and  scar  formation.  We 
propose  to  add  nasopharyngeal, 
laryngeal  and  lung  cancer  (except 
mesothelioma)  to  the  list  of  conditions 
for  which  presumptive  service 
connection  may  be  granted  based  on 
exposure  to  mustard  gas.  We  are 
proposing  to  exclude  mesothelioma 
from  the  regulatory  amendment, 
however,  since  the  only  knowrn  cause  of 
that  condition  is  asbestos  exposure. 
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Although  NAS  used  the  term  "skin 

cancer"  in  the  summary  of  its  findings. 

in  our  judgment  the  body  of  the  report, 

which  refers  to  squamous  cell  and  basal 

cell  carcinomas  of  the  skin  but  not 

malignant  melanomas,  does  not  support 

so  broad  a  presumption  of  service 

connection:  Although  basal  cell  skin 

cancers  were  noted  in  some  animal 

studies,  these  studies  constitute 

evidence  of  carcinogenicity  rather  than 

evidence  of  skin  cancer  because  there  is 

no  good  animal  model  for  human  skin 

response  to  mustard  agents.  Likevkrise. 

the  one  occupational  study  that 

described  basal  cell  carcinomas, 

Bowen's  disease,  and  other 

hyperkeratotic  skin  lesions  was  too 

seriously  flawed  to  establish  a  causal 

relationship  with  exposure  to  mustard 

agents.  As  the  report  notes,  the  workers 

in  that  study  were  exposed  to  all  types 

of  gases,  not  just  mustard  gas  and 

Lewisite.  Also,  those  individuals  who 

participated  in  chamber  and  field 

testing  suffered  acute  rather  than 

chronic  exposure  like  the  chemical 

plant  workers  in  the  occupational  study, 

which  occurred  for  many  nours  each 

week  over  many  years.  The  report  states 

that  "cutaneous  cancers  following  acute 

sulfur  mustard  exposure  usually 

localize  in  scars,"  and  scar  cancers  are 

squamous  cell  carcinomas,  not  basal  cell 

carcinomas.  Finally,  since  the  1973 

Jackson  and  Adams  study,  which  is 

cited  in  the  NAS  report  in  reference  to 

the  occurrence  of  basal  cell  carcinoma 

and  which  included  two  cases  of  basal 

cell  carcinomas  in  World  War  I 

veterans,  is  not  an  epidemiologic  study, 

it  is  difficult  to  draw  conclusions  as  to 

whether  the  findings  represent  an 

unusual  rate  for  basal  cell  carcinoma. 

For  these  reasons,  we  propose  to 

include  only  squamous  cell  carcinomas 

ofthes£in. 
In  our  judgment,  there  is  no  reason  to 

establish  presumptive  service 

connection  for  "pigmentation 

abnormaUties  of  the  skin"  because  these 

abnormalities  would  be  obvious  from 

the  time  of  the  exposure  to  vesicant 

agents  rather  than  occurring  many  years 

a^er  exposure,  as  in  the  case  of  cancer. 

Also,  because  the  usual  places  for 

mustard  gas  bums  are  areas  of  the  body 

which  are  not  visible,  i.e.,  moist  areas  of 

the  body  such  as  the  groin  and  axilla, 

rather  than  exposed  areas  as  in  the  case 

of  sunburn,  most  pigmentation 

abnormaUties  resulting  from  these  bums 

would  not  be  considered  disabling. 

unless  they  interfered  with  the  veteran's 

ability  to  function.  In  this  regard,  there 

is  no  mention  in  the  NAS  report  of 

vitiligo-type  lesions,  which  are  usually 

considered  to  be  disabling  because  they 

are  disfiguring.  Since  compensation  is 


only  payable  for  a  disabihty  resulting 
from  an  injury  suffered  or  disease 
contracted  in  line  of  duty  or  from 
aggravation  of  a  preexisting  injury  or 
disease  contracted  in  line  of  duty  (See 
38  U.S.C.  1110, 1121, 1131.  and  1310), 
and  since  exposure  to  vesicant  agents 
does  not  cause  a  type  of  pigmentation 
abnormality  which  is  disabling,  we  do 
not  propose  to  include  pigmentation 
abnormalities  of  the  skin  in  the 
regulation.  However,  we  propose  to 
include  scar  formation  in  the  regulation. 

In  addition  to  the  respiratory 
conditions  VA  had  previously 
recognized,  NAS  found  that  the 
evidence  indicated  a  causal  relationship 
between  exposure  to  mustard  gas  and 
chronic  obstructive  pulmonary  disease. 
NAS  further  found  that  all  these 
respiratory  conditions  could  also  result 
fi'om  exposure  to  Lewisite,  another 
vesicant  agent.  We  are  proposing  to 
provide  ser\'ice  connection  for  a  chronic 
form  of  lar>Tigitis,  bronchitis, 
emphysema,  asthma  or  chronic 
obstructive  pulmonary  disease,  as  a 
result  of  exposure  to  mustard  gas  or 
Lewisite. 

Additionally,  NAS  determined  that 
the  evidence  indicated  a  causal 
relationship  exists  between  exposure  to 
nitrogen  mustard  and  the  subsequent 
development  of  acute  nonlymphocytic 
leukemia.  Based  on  that  information,  we 
propose  to  provide  service  connection 
for  acute  nonlymphocytic  leukemia  as  a 
result  of  exposure  to  nitrogen  mustard 
only. 

NAS  also  found  evidence  that 
indicates  a  causal  relationship  between 
mustard  gas  exposure  and  the 
subsequent  development  of  bone 
marrow  depression, 
immunosuppression,  psychological 
disorders,  and  sexual  dysfunction,  but 
we  do  not  propose  to  allow  presumptive 
service  connection  for  these  conditions. 
Bone  marrow  depression  and 
immunosuppression  are  acute  effects 
that  may  have  resulted  in  greater 
susceptibility  to  infections  with  a 
possibility  of  damage  to  vital  organ 
systems.  Since  these  acute  effects  would 
have  resolved  within  a  relatively  short 
period,  however,  any  related  infection 
would  have  occurred  in  service  or 
shortly  thereafter  and  an  adequate 
regulatory  framework  to  establish  direct 
service  connection  already  exists. 
Psychological  disorders  may  result  from 
traumatic  or  stressful  features  of  the 
exposure  experience,  but  are  not  a  toxic 
effect  of  the  agents  themselves.  An 
adequate  regulatory  framework 
currently  exists  to  establish  service 
connection  for  post-traumatic  stress 
disorder  as  a  result  of  exposure  to 
vesicant  agents.  Establishing  a 


presumption  of  service  connection  for 
sexual  dysfunction  would  serve  no 
purpose,  since  sexual  dysfunction  is  not 
compensated  under  VA's  Schedule  for 
Rating  DisabiUties  (38  CFR  Part  4)  but 
rather  under  38  U.S.C.  1114(k),  which 
provides  special  monthly  compensation 
for  the  loss  or  loss  of  use  of  a  creative 
organ.  Special  monthly  compensation  is 
a  benefit  established  by  Congress,  not  by 
VA  regulation,  and  is  therefore  beyond 
the  scope  of  this  rulemaking. 

There  were  two  other  categories  of 
findings  in  the  NAS  report.  NAS  found 
that  the  evidence  was  "suggestive"  of  a 
causal  relationship  between  exposure  to 
mustard  gas  and  reproductive 
dysfunction  (genotoxicity.  mutagenicity, 
etc.)  and  exposure  to  sulfur  mustard  and 
leukemia.  NAS  found  insufficient 
evidence  of  a  causal  relationship 
between  exposure  to  mustard  gas  and 
gastrointestinal  diseases,  hematologic 
diseases,  neurological  diseases, 
cardiovascular  diseases,  and  for 
reproductive  dysfunction  as  a  result  of 
exposure  to  Lewisite.  As  NAS  itself 
indicates,  further  study  in  these  areas  is 
necessary  and  in  our  judgment,  the 
scientific  and  medical  evidence  on  the 
whole  does  not  support  the 
establishment  of  presumptions  for  these 

conditions. 

Since  the  revised  regulation  will 
address  the  effects  of  Lewisite  as  well  as 
mustard  agents,  we  propose  to  revise  the 
heading  of  38  CFR  3.316  to  indicate  that 
the  regulation  addresses  claims  based 
on  chronic  effects  of  exposure  to 
vesicant  agents  rather  than  mustard  gas 
only.  The  current  regulation  applies 
only  to  those  veterans  exposed  while 
participating  in  secret  tests  of  protective 
equipment  during  World  War  II;  we 
propose  to  expand  it  to  cover  any 
verified  full-body  exposure  during 
military  service,  which  will  allow 
veterans  exposed  to  mustard  gas  under 
battlefield  conditions  in  World  War  I, 
those  present  at  the  German  air  raid  on 
the  harbor  of  Bari,  Italy,  in  World  War 
II,  and  those  engaged  in  manufacturing 
and  handling  vesicant  agents  during 
their  military  service  to  be  eligible  for 
consideration  under  this  regulation. 

We  are  not  proposing  to  include 
veterans  who  were  exposed  to  vesicant 
agents  via  patch  or  drop  testing.  The 
literature  upon  which  the  NAS  report  is 
based  covered  animal  studies  and  two 
types  of  human  studies:  (1)  Industrial 
studies  of  workers  in  chemical  factories 
which  manufactured  mustard  gas;  and 
(2)  studies  of  soldiers  exposed  to 
mustard  gas  in  warfare,  primarily  during 
World  War  I.  These  studies  involved 
full-body  exposure,  not  patch  testing. 
The  NAS  report  does  not  discuss  any 
studies  relevant  to  patch  or  drop  testing. 
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However,  the  NAS  report  concluded 
that  the  exposure  of  many  participants 
in  chamber  and  field  tests  was 
equivalent  to  that  of  soldiers  in  World 
War  I.  and  therefore  the  NAS  report 
concluded  that  the  World  War  I  and 
chronic  exposure  studies  were  relevant 
to  the  experience  in  the  chamber  and 
field  tests.  Since  the  NAS  report  only 
considered  studies  involving  full-body 
exposure,  we  believe  that  the  NAS 
findings  regarding  specific  diseases  are 
linked  only  to  full-body  exposure,  and 
not  to  patch  or  drop  testing. 

We  also  propose  to  amend  38  CFR 
3.316  by  adding  a  requirement  that 
service  connection  will  not  be 
established  if  there  is  affirmative 
evidence  that  establishes  a  nonservice- 
reiated  supervening  condition  or  event 
as  the  cause  of  the  claimed  condition. 
The  current  regulation  is  based  upon  a 
literature  search  of  the  immediate  and 
short-term  effects  of  mustard  gas 
exposure  by  the  Veterans  Health 
Administration,  which  revealed  that 
nonfatal  exposures  to  mustard  gas  result 
in  an  immediate  acute  injury.  It  was  also 
reported  that  any  chronic  disability 
related  to  mustard  gas  exposure  should 
appear  shortly  after  the  exposure  and 
continue  to  the  present.  The  NAS 
tepoTi.  however,  found  that  delayed 
effects  of  mustard  gas  exposure  may 
appear  even  though  no  acute  effects 
were  noted.  Because  of  this  delay  in 
manifestation  of  effects  of  mustard  gas 
exposure  reported  by  the  NAS,  during 
which  time  the  veteran  may  have  been 
exposed  to  other  nonservice-related 
causative  conditions  or  events,  we  have 
determined  that  it  is  reasonable  to 
consider  evidence  of  intervening  cause 
which  may  exist,  just  as  we  do  for  other 
presumptive  conditions  (See  38  CFR 
3.307(b)). 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

(The  Catalog  of  Federal  Domestic  Assistance 
progran]  numbers  are  64.109  and  64.110.) 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped, 
Health  care,  Pensions,  Veterans. 


Approved  October  22, 1993. 
Jesse  Brawn, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension.  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  38  CFR  3.316  is  revised  to  read  as 
follows: 

§3.316    Claims  based  on  chronic  effects  of 
exposure  to  vesicant  agents. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  exposure.to  the 
specified  vesicant  agents  during  active 
military  service  under  the 
circumstances  described  below  in 
paragraphs  (a)(1)  through  (3)  of  this 
section  together  with  the  subsequent 
development  of  any  of  the  indicated 
conditions  is  sufficient  to  establish 
service  connection  for  that  condition: 

(1)  Any  verified  full-body  exposure  to 
nitrogen  or  sulfur  mustard  during  active 
military  service  together  with  the 
subsequent  development  of  chronic 
conjunctivitis,  keratitis,  corneal 
opacities,  scar  formation,  or  the 
following  cancers:  nasopharyngeal; 
laryngeal;  lung  (except  mesothelioma); 
or,  squamous  cell  carcinoma  of  the  skin. 

(2)  Any  verified  full-body  exposure  to 
nitrogen  or  sulfur  mustard  or  Lewisite 
during  active  military  service  together 
with  the  subsequent  development  of  a 
chronic  form  of  laryngitis,  bronchitis, 
emphysema,  asthma  or  chronic 
obstructive  pulmonary  disease. 

(3)  Any  verified  full-body  exposure  to 
nitrogen  mustard  during  active  military 
service  together  with  the  subsequent 
development  of  acute  nonlymphocytic 
leukemia. 

(b)  Service  connection  will  not  be 
established  under  this  section  if  the 
claimed  condition  is  due  to  the 
veteran's  own  willful  misconduct  (See 
§  3.301(c))  or  there  is  affirmative 
evidence  that  establishes  a  nonservice- 
related  supervening  condition  or  event 
as  the  cause  of  the  claimed  condition 
(See  §303). 

[PR  Doc.  94-1484  Filed  1-21-94;  10:00  a.m.J 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-47-2-6094  FRL-4e2&-4] 

Imposition  of  Statewide  Sanctions  on 
California  Under  Clean  Air  Act  Section 
1 10(m)  for  Failure  to  Submit  a 
Complete  SIP  Revision  for  an 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  nilemaking 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  this  action  to 
impose  sanctions  on  California  under 
the  discretionary  sanction  authority 
provided  the  Agency  under  the  Clean 
Air  Act,  as  amended  in  1990.  (CAA  or 
Act)  for  failure  by  the  State  to  submit  a 
complete  SIP  revision  for  an  enhanced 
motor  vehicle  inspection  and 
maintenance  (I/M)  program  as  required 
by  the  Act  for  certain  ozone  and  carbon 
monoxide  (CO)  nonattainment  areas.  On 
November  13,  1992,  the  California  Air 
Resources  Board  (CARB),  acting  as  the 
governor's  designee,  submitted  a 
commitment  (committal  SIP)  to  adopt 
an  I/M  program  by  November  15, 1993. 
The  committal  SIP  provides  for  the 
adoption  and  implementation  of  an 
enhanced  I/M  program  meeting  all 
requirements  of  EPA's  I/M  regulations 
and  includes  an  implementation 
schedule.  On  June  28, 1993,  EPA 
proposed  to  conditionally  approve  this 
committal  SIP  or  alternatively  to 
disapprove  it  if  certain  milestones 
contained  in  the  schedule  were  missed. 
A  full  SIP  revision  including  state 
legislative  authority  to  implement  the 
program  was  required  by  November  15, 
1993.  The  State  Legislature  adjourned 
on  September  10, 1993  without  having 
enacted  legislation  providing  authority 
for  implementing  the  enhanced  I/M 
program. 

On  November  15, 1993,  the  State 
submitted  a  document  entitled  "Vehicle 
Inspection  and  Maintenance  Program 
SIP  Revision"  (the  "proposed  SIP 
revision").  The  proposed  SIP  revision 
was  missing  critical  elements  required 
for  compliance  with  section  182(c)(3)  of 
the  Act.  On  December  30, 1993,  EPA 
Region  9  issued  a  letter  finding  that  the 
State  had  failed  to  submit  a  complete 
SIP  revision  required  under  sections  110 
and  182  of  the  Act.  The  letter  dated 
December  30, 1993,  notified  the  State 
that  the  proposed  SIP  revision  was 
incomplete  because  it  had  not  been 
subject  to  public  notice.  Due  to  the 
failure  of  the  State  to  submit  a  complete 
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SIP  revision  fulfilling  either  the 
requirements  of  the  Act  or  its 
commitment  to  adopt  and  implement  an 
enhanced  I/M  program  as  promised  in 
its  committal  SEP,  EPA  proposes  to 
exercise  its  discretionary  authority 
under  the  Act  to  apply  a  statewide 
highway  funding  limitation  sanction 
and  a  2  for  1  offset  sanction  in  all  areas 
required  to  have  a  permit  program 
under  the  new  source  review  provisions 
of  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  March  15,  1994.  EPA  will  hold 
a  public  hearing  on  this  proposed  action 
on  Thursday.  March  3. 1994. 
ADDRESSES:  EPA  welcomes  comments 
on  all  aspects  of  this  proposal.  Written 
comments  should  be  addressed  to:  U.S. 
Environmental  Protection  Agency, 
Region  9,  Air  and  Toxics  Division  (A- 
2-1).  Attention:  Docket  No.  CA-93-IM- 
3,  75  Hawthorne  Street,  San  Francisco, 
CA  94105. 

The  public  hearing  will  be  held  in  the 
auditorium  of  the  Los  Angeles 
Department  of  Water  and  Power 
Building,  111  North  Hope,  Los  Angeles, 
California  90012  (telephone:  (415)  744- 
1500)  from  1  p.m.  to  5  p.m.  and  from 
7  p.m.  to  9  p.m. 

A  docket  nas  been  established  and 
contains  materials  relevant  to  this 
action.  A  copy  of  the  docket  is  available 
for  public  inspection  during  normal 
business  hours  at  EPA's  Region  9  office 
at  the  above  address.  A  reasonable  fee 
may  be  charged  for  copying  portions  of 
the  docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Calkins,  Chief.  Air  Planning 
Branch.  (A-2),  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco. 
California  94105,  (415)  744-1500. 

SUPPLEMENTARY  INFORMATION: 

I.  Requirements  for  Inspection  and 
Maintenance  Programs 

A.  Applicability  of  the  Enhanced  I/M 
Program  in  California 

As  amended  in  1990,  the  Clean  Air 
Act  requires  states  to  make  changes  to 
improve  existing  I/M  programs  or  to 
implement  new  ones  for  certain 
nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  Act  further  requires  each  area 
required  to  have  an  I/M  program  to 
_incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements,  EPA 
promulgated  I/M  regulations  on 
November  5, 1992  (57  FR  52950). 


Under  sections  182(c)(3)  and  187(b)(1) 
of  the  Act,  areas  designated  as  serious 
and  worse  ozone  nonattainment  areas 
with  1980  populations  of  200,000  or 
more  and  CO  nonattainment  areas  with 
design  classifications  above  12.7  ppm 
and  populations  of  200,000  or  more,  in 
addition  to  metropolitan  statistical  areas 
with  populations  of  100,000  or  more  in 
the  northeast  ozone  transport  region,  are 
required  to  meet  EPA  regulations  for 
"enhanced"  I/M  programs.  These  areas 
were  required  to  submit  a  SIP  revision 
to  incorporate  an  enhanced  I/M  program 
into  the  SEP  by  November  15. 1992.  In 
California,  the  State  must  adopt  and 
implement  enhanced  I/M  programs  for 
the  following  urbanized  areas: 

Bakersfield 

Fresno 

Los  Angeles 

Oxnard-Ventura 

Riverside-San  Bernardino 

Sacramento 

San  Diego 

The  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  I/M  programs  as 
weUas  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment;  quality  control;  waivers 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  public 
information  and  consumer  protection; 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines.  For 
enhanced  I/M  programs,  all 
requirements  must  be  implemented  by 
January  1, 1995  except  that  areas 
switching  from  an  existing  test-and- 
repair  network  to  a  test-only  network 
may  phase  in  that  change  between 
January  1995  and  January  1996. 

Each  State  required  to  implement  an 
I/M  program  was  required  to  submit  by 
November  15,  1992.  a  SEP  revision  (here 
and  after  referred  to  as  the  "I/M 
committal  SIP")  including  two 
elements:  (1)  A  commitment  from  the 
Governor  or  his/her  designee  to  the 
timely  adoption  and  implementation  of 
an  1/M  program  meeting  all 
requirements  of  the  I/M  regulation;  and 
(2)  a  schedule  for  adoption  of  the 
program  with  interim  milestones 
including  passage  of  enabling  statutory 


or  other  legal  authority  and  adoption  of 
final  regulations.  Acceptance  of  I/M 
committal  SIPs  in  lieu  of  full  SIPs  was 
justified  by  the  fact  that  States  could  not 
have  been  expected  to  begin 
development  of  an  I/M  program  meeting 
the  requirements  of  the  Act  and  the  1/ 
M  regulation  until  the  VM  regulation 
was  adopted  as  a  final  rule,  whicli  did 
not  occur  until  November  5, 1992.  A 
complete  SIP  revision  which  contained 
all  of  the  elements  identified  in  the 
adoption  schedule,  including  the 
authorizing  legislation  and 
implementing  regulations,  was  required 
to  be  submitted  no  later  than  November 
15, 1993. 

B.  I/M  Program  in  California 

1.  California  Committal  SIP:  The  State 
of  California  submitted  an  l/M 
committal  SIP  on  November  13.  1992. 
The  committal  SIP  submittal  became 
complete  by  operstion  of  law  under 
section  110(k)(l)(B)  on  May  13. 1993. 
The  submittal  includes  a  letter  ftx)m  the 
Executive  Officer  of  the  CARB  and  a 
copy  of  Resolution  92-74  which  was 
adopted  at  a  public  hearing  held  by  the 
CARB  on  November  13,  1992.  The 
Resolution  directs  the  Executive  Officer 
to  submit  the  committal  letter  to  EPA  as 
a  revision  to  the  SIP.  The  submittal 
included  a  commitment  by  the 
governor's  designee,  the  CARB 
Executive  Officer,  to  the  timely 
adoption  and  implementation  of  I/M 
programs  meeting  all  requirements  of 
the  I/M  regulation  and  the  Act  in  all 
nonattainment  areas  in  California  where 
these  programs  are  required.  A  schedule 
of  adoption  was  included  in  a  letter  sent 
by  the  CARB  Executive  Officer  to  EPA 
on  January  15. 1993  clarifying  certain 
details  of  the  November  13. 1992  l/M 
committal  SIP  submittal.  In  the 
schedule  California  committed  to 
passing  legislation  authorizing  an  I/M 
program  by  September  10. 1993.  The 
committal  SIP  lists  October  10. 1993  as 
the  deadline  for  the  legislation  to  be 
signed  by  the  governor. 

2.  EPA  Proposed  Approval:  On  June 
28. 1993  (58  FR  34553)  EPA  proposed 
to  conditionally  approve  the  committal 
SEP  under  section  110(k)(4)  of  the  Act. 
In  the  alternative,  however.  EPA 
proposed  that,  if  the  State  failed  to 
adopt  legislative  authority  or  meet 
certain  other  applicable  interim 
milestones  in  the  commitment  prior  to 
EPA's  final  action  on  the  submittal,  EPA 
would  disapprove  the  committal  SIP. 
The  basis  for  such  disapproval  would  be 
a  determination  that  California  could 
not  meet  the  November  15.  1993  SIP 
revision  submission  date  if  it  failed  to 
meet  the  interim  milestones.  Therefore, 
since  the  State  could  not  meet  its 
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commitment,  Gnal  approval  under 
section  110(k)(4)  would  not  be 
appropriate. 

3.  State  Legislative  Action:  On 
November  15, 1993  California  failed  to 
meet  its  commitment  to  EPA.  By  letter 
dated  December  30, 1993,  EPA  Region  9 
notified  the  State  that  the  proposed  SIP 
revision  submitted  on  November  15, 
1993,  did  not  contain  the  critical 
elements  required  by  statute  and  that 
the  State  had  failed  to  submit  a 
complete  SIP  revision  as  required  by  the 
Act.  For  example,  the  proposed  SIP 
revision  did  not  contain  legislative 
authority  for  the  Slate  to  implement  the 
proposed  SIP  revision.  In  addition,  EPA 
Region  9  noiified  the  State  that  the 
proposed  SIP  revision  was  an 
incomplete  SIP  submittal  bocojse  it  was 
not  subject  to  a  public  hearing. 

Furt.^pf,  the  State  failed  to  meet  the 
interim  deadlines  in  itscoininiftal  SIP. 
California  was  required  to  obtain 
legislative  authority  for  the  adoption 
and  implementation  of  an  enhanced  1/ 
M  progra.ai  during  the  1993  legislative 
session  under  the  No\'«3mber  15. 1992  V 
M  coniiiiit»al  SiP  submittal  Bills  to 
change  California's  eAisting  I,  VI 
progra.Tj  were  introduced  during  the 
1993  legislative  session  and  hearuigs 
were  beid  by  the  Senate  and  Assembly 
Transportation  Comffiittees.  The 
legislature  adjourned,  however,  on 
September  10, 1993  v;ithout  hoving 
adopted  I'M  legislation.  Failure  to 
provide  such  authority  prevented 
California  from  submitting  a  complete 
SIP  revision  by  November  15,  1993. 

Earlier  this  year,  EPA  anticipated  the 
possibility  that  the  California  legislature 
would  fail  to  adopt  necessary  legislation 
during  the  1993  legislative  session.  On 
April  13. 1993,  EPA  and  the  US. 
Department  of  Transportation  sent  a 
joint  letter  to  Governor  Wilson  advising 
him  that  EPA  would  exercise  its 
discretionary  authority  under  section 
llO(m)  of  the  Act  to  impose  sanctions 
if  the  legislature  failed  to  adopt 
adequate  legislation.  On  November  24, 
1993,  EP.-\  issued  a  press  statement 
indicating  that  EPA  would  temporarily 
halt  the  process  of  imposing  sanctions 
to  permit  discussions  between  the 
parties  to  resolve  the  issue. 

4  Importance  of  Timely 
Implementation  of  Appropriate  I/M 
Programs:  Beyond  being  a  specific 
mandate  of  the  Act,  enhanced  I/M 
programs  play  an  important  role  in  the 
ability  of  California  areas  to  comply 
with  the  CAA  requirements  for 
achieving  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
and  CO,  as  well  as  the  Acts 
requirements  for  reasonable  further 
progress  (RFP)  reductions  for  ozone. 


The  Act  provides  that  each  state  in 
which  all  or  part  of  an  ozone  and/or  CO 
nonattainment  area  are  located  is 
required  to  provide  an  attainment 
demonstration  showing  that  its  SIP,  as 
revised,  will  provide  for  attainment  of 
the  ozone  and/or  CO  NAAQS  by  the 
applicable  attainment  date(s). 

The  Act  further  requires  that  each 
state  in  which  all  or  part  of  a  serious, 
severe,  or  extreme  ozone  nonattainment 
area  is  located  shall  submit  SIP 
revisions  that  will  reduce  VOC 
emissions  by  November  15, 1996  by  at 
least  15%  of  the  1990  baseline 
emissions.  If  the  reductions  identified  in 
the  SIP  revi.sions  are  less  than  15%  of 
the  baseline  emissions,  the  State  may 
obtain  a  waiver  under  section 
182(b)(l)(A)(ii):  this  requires  the  State  to 
make  several  demonstrations,  including 
one  that  the  plan  reflecting  the  lesser 
amount  includes  all  measures  that  can 
feasibly  be  implemented  in  the  area  in 
light  of  technological  achievabitity. 
Many  areas  in  California  will  have 
difficulty  meeting  the  RFP  requirements 
because  credit  for  certain  pre-1990  CAA 
programs,  such  as  the  federal  motor 
vehicle  control  program  and  basic  IA1, 
is  not  allowed.  The  additional  benefits 
of  enhanced  L'M,  however,  are  fully 
creditable  towards  meeting  the  RFP 
requirement.  Enhanced  I/M  is  one  of  the 
most  powerful  tools  available  tc  areas  in 
terms  of  providing  expeditious 
reductions  in  both  VC)C  and  NOx,  both 
of  which  are  treated  in  most  California 
plans  as  precursors  of  ozone. 

Finally,  a  federally  approvable 
enhanced  lJ~M  program  represents  one  of 
the  most  cost-effective  air  quality 
control  strategies  available.  Without  an 
effective  I/M  program,  attainment  of  the 
ozone  and  CO  air  quality  standard  is 
virtually  imf>ossible.  Without 
appropriate  enabling  legislation,  an 
enhanced  I/M  program  cannot  be 
implemented. 

II.  Sanctions  Under  the  Clean  Air  Act 

This  sanction  action  is  being 
proposed  under  EPA's  discretionary 
authority  contained  m  section  llO(m)  of 
the  Act.  The  predicate  Hndings  and 
types  of  sanctions  are  described  in 
section  179  of  the  Act.  The  two 
sanctions  available  to  EPA  for 
application  under  section  llO(m),  as 
provided  in  section  179(b),  are:  (1)  A 
prohibition  on  the  funding  of  certain 
highway  projects;  and  (2)  an  increase  in 
the  emission  offset  requirement  for  new 
and  modified  major  stationary  sources. 
The  highway  funding  sanction  prohibits 
approval  by  the  Secretary  of 
Transportation  of  any  projects  or  the 
awarding  by  the  Secretary  of  any  grants, 
under  Title  23  of  the  U.S.  Code,  other 


than  projects  or  grants  for  safety  and 
certain  other  categories  of  projects  listed 
in  section  179(b)(1).  The  oflfset  sanciion 
requires  that,  when  States  apply  the 
emission  ofTset  requirement  of  section 
173  to  new  or  modified  sources,  the 
ratio  of  emission  reductions  to  increased 
emissions  must  be  at  least  2  to  1. 

Section  179(a)  of  the  Act  sets  forth  the 
findings »  which  provide  EPA  w  ith 
discretion  under  section  llO(m)  to 
impose  one  or  both  of  the  sanctions 
specified  under  section  179(b).  The  four 
findings  are:  (1)  A  state  has  failed,  for 
a  nonattainment  area,  to  submit  a  SIP  or 
an  element  of  a  SIP,  or  that  the  SIP  or 
SIP  element  submitted  fails  to  meet  the 
completeness  criteria  of  section  llO(k); 
(2)  EPA  disapproves  a  SIP  submission 
for  a  nonattainment  area  based  on  the 
submission's  failure  to  meet  one  or  mo.-e 
plan  elements  required  by  the  Art;  (3) 
a  State  has  not  made  any  other 
submission  required  by  the  Act  or  has 
made  a  submission  that  does  not  meet 
the  completeness  criteria  or  has  made  a 
required  submis.sion  that  is  disapproved 
by  EPA  for  not  meeting  the  Act's 
requirements;  or  (4)  a  requirempnt  of  an 
approved  plan  is  not  being 
implemented. 

Under  section  179(a),  unless  the  Statt- 
corrects  the  deficiency,  one  of  the  two 
sanctions  listed  in  section  179(b)  must 
be  imposed  18  months  after  a  finding  is 
made,  and  the  second  must  be  irrpo««d 
6  months  after  the  first  sanction  is 
imposed  if  the  deficiency  remains 
uncorrected.'  In  addition,  both 
sanctions  shall  apply  after  18  morlhi  if 
the  Adn*in>strator  finds  a  lack  of  good 
faith  on  the  part  of  the  Slate. 

Although  section  179(a)  establishes 
mandatory  deadlines  for  the  applicatio.'-; 
of  sanctions  at  csertain  points  after  a 
finding  nf  deficiency,  section  llO(m) 
provides  EPA  with  the  discretion  to 
impose  section  179(b)  sanctions  at  any 
time  (or  at  any  time  after)  a  section 
179(a)  finding.  Likewise,  although 
mandatory  sanctions  under  section  179 
are  limited  to  the  a.rea  with  the 
deficiency,  section  llO(m)  authorizes 
EPA  to  apply  discretionary  sanctions  to 
any  portion  of  the  state  that  EPA  deems 
reasonable  and  appropriate  to  ensure 


'  Sedion  179(a)  refers  fo  Agenry  TiTirfirgit, 
diMpprovali,  and  d^^ferminations.  Tbese  w>ll  a)I  Ijf 
reieiied  lo  by  ihe  one  lerm  "findings." 

'On  October  1,  1993.  EPA  proposed  a  rule 
govtTTiir.g  the  order  in  which  ibe  sanclions  shiU 
apply  tinrfer  secHon  179  of  the  Act  58  FR  51270 
Th»  rule  pmposes  that  the  offitet  saiuliorsx  app'y 
Tirsl  ana  the  bi^way  sanclioru  apply  second. 
According  tu  ihe  proposed  r.iie.  Lf  A  rruy  cJutr.^t 
ihU  sequence  of  sanctiorw  through  indiv^dd^l 
notice  and  comment  niletnak<ng.  This  proposed 
sequencing  applies  only  lo  mar>datory  sanctions 
that  apply  under  section  179(a)  <:nd  does  not  govern 
saniliuns  imposed  under  section  llUtm). 
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that  the  requirements  of  the  Act  are  met. 
See  57  FR  44534.  44536-44537. 
However,  the  Act  requires  EPA  to 
establish  by  rule  criteria  to  ensure  that 
such  sanctions  are  not  applied  on  a 
statewide  basis  where  one  or  more 
political  subdivisions  covered  by  the 
applicable  implementation  plan  are 
principally  responsible  for  the 
deficiency. 

On  September  28.  1992,  EPA 
proposed  criteria  under  section  llO(m) 
that  it  would  use  when  proposing 
statewide  sanctions  to  determine  if  one 
or  more  political  subdivisions  is 
principally  responsible  for  a  SIP 
deficiency.  57  FR  44534.  These 
proposed  criteria  are  discussed  later  in 
this  notice. 

With  regard  to  California,  EPA  is 
using  its  discretionary  authority  under 
section  llO(m)  to  propose  early 
sanctions  J  based  on  California's  failure 
to  adopt  legislation  to  improve  its  I/M 
program.  EPA  is  taking  this  action  for 
two  reasons:  (1)  Congress  required 
timely  submittal  of  enhanced  I/M 
programs  as  a  measure  central  to 
allowing  the  State's  metropolitan  areas 
to  meet  CAA  deadlines,  and  any 
legisiative  delay  threatens  the  Statess 
ability  to  meet  those  deadlines,  and  (2) 
enhanced  I/M  is  the  single  most 
effective  air  pollution  control  measure 
available.  Delayed  legislative  approval 
of  an  acceptable  I/M  program  places  a 
disproportionate  burden  for  cleaning  the 
air  on  the  State's  major  industrial 
sources — additional  burdens  which  are 
especially  problematic  given 
Gilifomia's  current  economic 
difficulties. 

III.  Proposed  Sanctions 

A.  Finding  Under  Section  1791a) 

As  stated  previously,  on  December  30, 
1993.  EPA  Region  9  issued  a  letter 
notifying  the  state  of  its  failure  to 
submit  a  complete  SIP  revision  on 
November  15,  1993.  as  required  by  the 
Act.  EPA's  letter  constitutes  a  finding 
under  section  179(a)  that  triggers  EPA's 
discretionary  authority  to  impose  the 
sanctions  proposed  in  this  notice  under 
section  llO(m).  Further,  on  June  28, 
1993,  EPA  proposed  to  conditionally 
approve  California's  I/M  committal  SIP 
for  both  basic  and  enhanced  I/M 
programs.  EPA  also  proposed,  in  the 
alternative,  to  disapprove  this 
commitment  if  the  state  failed  to  adopt 
authorizing  legislation  and  to  submit  the 


'EPA  issued  its  letter  on  December  30.  1993. 
rinding  that  the  slate's  ptxiposed  SIP  revision  was 
a  failure  to  submit  a  SIP  revision  as  required  by  the 
Act  and.  in  addition,  was  an  incomplete  SIP 
submittal.  Mandatory  sanctions  were  triggered 
under  .Section  179(aj  by  issuance  of  the  letter 
notifving  the  slate  of  the  Tinding  of  deHcicncy. 


required  I/M  programs  by  the  November 
15,  1993  date.  California  has  also  now 
failed  to  adopt  and  submit  such 
programs. 

Ifsufficient  progress  has  not  been 
made  by  California  toward  the 
implementation  of  an  approvable  I/M 
program  to  be  operational  on  or  before 
January  1,  1995,  EPA  hereby  announces 
its  intention  to  impose  sanctions  on 
May  15.  1994. 

B.  Rationale  and  Approach  for  Section 
1W(inj  Sanctions 

Section  1 10(m)  of  the  Act  allows  EPA 
to  apply  the  highway  and  offset 
sanctions  at  any  time  (or  at  any  time 
after)  it  makes  a  finding  under  section 
179(a).  Based  on  its  finding  dated 
December  30.  1993,  EPA  is  proposing  to 
impose  both  the  highway  and  offset 
sanctions.  EPA  believes  that  the 
imposition  of  highway  sanctions  is 
appropriate  because  of  California's 
failure  to  adopt  legislation  to  enhance 
its  existing  smog  check  program.  In  the 
absence  of  improved  smog  check,  the 
ability  of  the  State's  metropolitan  areas 
to  meet  the  Clean  Air  Act  deadlines  for 
attaining  healthy  air  quality  is  severely 
compromised.  As  previously  noted, 
enhanced  smog  check  is  the  single  most 
effective  air  pollution  control  measures 
available  and  delayed  legislative 
approval  of  an  acceptable  program 
further  burdens  major  industrial  sources 
of  air  pollution  with  responsibility  for 
cleaning  the  air. 

Under  section  llO(m),  EPA  may  apply 
sanctions  to  any  portion  of  the  state  it 
determines  is  reasonable  and 
appropriate.  During  the  24  months 
following  the  finding,  EPA  may  not 
impose  the  sanctions  statewide  if  one  or 
more  political  subdivisions  within  the 
state  is  principally  responsible  for  the 
deficiency  that  is  the  basis  for  sanctions. 
EPA  has  proposed  criteria  for 
determining  when  a  political 
subdivision  is  principally  responsible 
(57  FR  44534,  September  28, 1992).  The 
criteria  provide  that  a  political 
subdivision  is  principally  responsible  if: 
(1)  It  has  the  legal  authority  to  perform 
the  required  activity;  (2)  it  has 
traditionally  performed,  or  has  been 
delegated  the  responsibility  to  perform, 
the  required  activity;  (3)  it  has  received, 
where  appropriate,  adequate  funding,  or 
authority  to  obtain  funding,  from  the 
state  to  perform  the  required  activity;  (4) 
it  has  agreed  to  perform  (and  has  not 
revoked  that  agreement),  or  is  required 
by  state  law  to  accept  responsibility  for. 
performing,  the  required  activity;  and 
(5)  it  has  failed  to  perform  the  required 
activity.  A  "political  subdivision"  is 
defined  as  the  representative  body  that 
is  responsible  for  adopting  and/or 


implementing  air  pollution  controls  for 
any  combination  of  political 
subdivisions  created  by,  or  pursuant  to. 
Federal  or  State  law.  If  no  political 
subdivision  meets  all  5  criteria,  EPA 
may  use  its  discretion  to  determine 
whether  it  is  reasonable  and  appropriate 
to  apply  sanctions  on  a  statewide  basis. 

In  tnis  notice,  EPA  is  proposing  to  use 
the  above  proposed  criteria  to  determine 
if  it  may  impose  the  highway  sanction 
statewide  for  California  because  of  the 
State's  failure  to  submit  a  complete  SIP 
revision  complying  with  the  I/M 
committal  SIP  revision. 

EPA  believes  that  the  first  criterion 
has  not  been  met  by  any  political 
subdivision.  Only  the  California 
legislature  has  the  authority  to  revise 
the  state  statute  to  provide  for  an 
enhanced  I/M  program  meeting  the  CAA 
and  EPA  requirements.  Once  the 
legislature  has  acted,  only  state 
government  agencies  can  adopt  any 
implementing  regulations.  While 
individual  air  pollution  control  district 
or  air  quality  management  districts  may 
request  implementation  of  the  state  I/M 
program  once  adopted,  this  authority  is 
meaningless  unless  the  State  has  first 
established  an  appropriate  program 
through  legislation  and  regulations. 
Since  the  state  legislature  has  not 
enacted  the  legislation  required  to 
provide  the  legal  authority  for  an 
enhanced  I/M  program  meeting  the  CAA 
and  EPA  requirements,  an  enhanced  1/ 
M  program  is  not  available  to  areas 
within  the  state  that  require  the 
program. 

Since  no  political  subdivision  within 
the  state  has  met  the  first  criterion,  EPA 
believes  that  no  political  subdivision  is 
principally  responsible  for  the  failure  to 
have  an  enhanced  I/M  program. 
Therefore.  EPA  is  not  prohibited  from 
imposing  highway  sanctions  statewide. 
As  noted  above,  the  state  legislature 
bears  the  ultimate  responsibility  to 
adopt  the  requisite  legislative  authority 
and  CARB,  not  the  individual  air  quality 
districts,  must  subsequently  adopt 
adequate  regulations.  Since  the  state 
bears  ultimate  responsibility,  EPA 
believes  that  it  is  reasonable  and 
appropriate  to  impose  sanctions  on  the 
entire  State. 

The  offset  requirements  apply  only  to 
new  or  modified  major  stationary 
sources  located  in  or  to  be  located  in 
areas  that  are  required  to  have  a  permit 
program  pursuant  to  section  173.  Thus, 
the  offset  sanctions  are  limited  to  those 
areas  which  are  required  to  have  a 
permit  program,  i.e.,  the  ozone  and  CO 
nonattainment  areas.  For  ozone,  those 
areas  are:  Monterey,  Santa  Barbara.  San 
Diego,  San  Francisco  Bay  Area,  South 
Coast,  Ventura,  Sacramento,  San 
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Joaquin  Valley,  and  the  South  East 
Desert.  The  offset  sanction  would  apply 
to  all  new  or  modified  major  stationary 
sources  for  VOCs  and  NOx  that  are 
locating  to  or  located  in  each  of  these 
areas  and  for  such  sources  of  CO  that  are 
located  in  or  locating  to  the  following 
CO  nonattainment  areas:  Chico, 
Sacramento,  San  Diego.  San  Francisco. 
Siui  Joaquin,  and  South  Coast.  EPA 
proposes  to  impose  the  offset  sanctions 
in  the  manner  described  in  the  proposed 
action  on  the  sequencing  of  sanctions 
(58  FR  51270,  51275-51277  (October  1. 
1993)). 

C.  Removal  of  Discretionary  Sanctions 

EPA  is  proposing  to  temporarily  lift 
(i.e.,  toll)*  the  highway  and  offset 
sanctions  imposed  under  section  llO(m) 
upon  passage  by  the  California 
legislature  and  signature  by  the 
Governor  of  legislation  which  EPA 
preliminarily  determines  provides  legal 
authority  for  an  enhanced  L'M  program 
meeting  the  requirements  of  the  CAA 
and  the  1/M  regulation.  EPA  proposes  to 
notify  the  state  of  this  tolling  by  a  letter 
to  the  Governor  and  the  public  by  a 
notice  published  in  the  notice  section  of 
the  Federal  Register.  The  section 
llO(m)  sanctions  would  not  be 
completely  lifted  until  the  State  makes 
a  complete  submittal  of  its  enhanced  V 
M  program  for  the  State  of  California. 
EPA  will  take  action  to  completely  lif) 
section  llO(m)  sanctions  at  the  time  it 
determines  the  State's  submittal  to  be 
complete  or  it  is  deemed  complete.  A 
complete  submittal  is  one  that  contains 
all  the  critical  elements  listed  in  the  1/ 
M  regulation  as  determined  through  the 
completeness  criteria  in  section 
110(k)(l). 

As  an  alternative,  if  EPA  fakes  final 
action  disapproving  California's 
committal  SIP  prior  to  taking  final 
action  imposing  sanctions,  EPA 
proposes  that  such  disapproval  be  the 
basis  for  imposing  the  discretionary 
sanctions.  In  such  case,  the  sanctions 
would  be  tolled  in  the  same  manner; 


'  As  a  general  rule,  an  Agpncy  musi  go  through 
rulemaking  lo  remove  or  alter  a  requirement 
impoaed  through  rulemaking.  While  U.S.  EPA 
intends  to  is.^ue  a  notice  tolling  the  110(m)  satKlion 
upon  the  occurrence  of  the  events  descritwd.  US. 
EPA  will  use  the  good  cause  exception  to  the 
otherwise  applicable  requirement  for  proposed 
rulemaking.  EPA  believes  there  is  good  cause  to  toll 
the  sanciioru  once  the  stale  takes  the  action  which 
cures  the  defriciency  that  resulted  in  the  imposition 
of  sanctions.  See  5  U.S.C.§553(b)(B).  Therefore,  no 
proposed  action  for  removal  will  be  issued. 
Consistent  with  U.S.  EPA's  inlenl  to  impose 
discretionary  sanctions  only  on  those  areas  that  lack 
legislative  authority.  EPA  believes  that  ir  is  in  the 
public  interest  to  remove,  at  least  temporarily,  these 
discretionary  sanction*  as  expeditimisly  as  possible 
once  the  State  of  California  haa  enacled  legiilatrve 
authority. 


however,  if  the  disapproval  is  the  final 
basis  for  imposing  the  sanctions,  such 
sanctions  would  no!  be  completely 
lifted  until  EPA  formally  approves  an 
enhanced  l/M  program  for  the  State  of 
California.  In  such  a  case,  EPA  would 
take  action  to  lift  the  sanctions  at  the 
same  time  as  EPA  took  final  action 
approving  the  State's  I/M  program. 

EPA's  action  imposing  or  tolling  the 
section  llO(m)  sanctions  will  in  no 
manner  affect  EPA's  obligation  to 
impose  mandatory  sanctions  under 
section  179(a)  where  one  mandatory 
sanction  shall  apply  18  months  after 
EPA's  fmding  of  incompleteness  and  the 
second  mandatory  sanction  shall  apply 
6  months  later.  Sanctions  under  section 
179(a)  apply  to  the  area  for  which  the 
deficiency  exists.  If  the  State  does  not 
adopt  and  submit  to  EPA  a  complete 
submittal  providing  for  an  I/M  program 
within  the  18-month  and  additional  6- 
month  periods,  the  sanctions  will 
automatically  apply  to  those  areas  of  the 
state  that  were  required  to  have  but  do 
not  have  such  a  complete  I/M  program 
under  the  amended  Act.  See  58  FR 
51270  (October  1. 1993).  Moreover,  if 
EPA  takes  final  action  disapproving 
California's  I/M  committal  SIP.  a  second 
sanctions  clock  will  be  triggered  and 
California  must  not  only  submit  an  I/M 
program,  but  EPA  must  also  approve 
that  program  within  the  relevant  time 
A^mes  to  stop  the  mandatory  sanctions 
clock  and  avoid  sanctions  on  the  final 
disapproval. 

rV.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  right  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  Nevertheless  after  reviewing 
information  regarding  this  action,  OMB 
has  waived  review. 

B.  Ragulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  At,1. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities. 
Alternatively.  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

EPA  cannot  reliably  predict  the 
impact  of  these  restrictions  because  of 
the  exemptions  authorized  for  certain 
highway  projects  related  to  mass  transit, 
public  safety,  and  those  that  have 
beneficial  air  quality  impacts.  Careful 
review  and  evaluation  of  each  project  is 
necessary  to  determine  whether  or  not 
a  project  is  exempt. 

If  EPA  takes  final  action  on  this 
proposal,  the  2  to  1  emissions  offset 
requirement  will  apply  to  major  new 
sources  and  major  modifications  to  the 
existing  sources  of  volatile  organic 
compounds  (VOC).  oxides  of  nitrogen 
(NOx).  and  carbon  monoxide  (CO)  in  the 
California  ozone  and  carbon  monoxide 
areas  subject  to  section  173(c)  offset 
requirement. 

Major  stationary  sources  of  VOC, 
NOX.  and  CO  are  generally  not  small 
entities.  Also,  the  2  to  1  emission  offset 
requirement  does  not  prevent  growth 
and  modification  but  sets  a  higher  offset 
standard  than  the  current  offset 
required.  It  is  not  expected  that  a  large 
number  of  small  entities  will  be  affeiied 
by  the  emission  oiTset  requirement.  In 
the  past,  when  EPA  has  made  efforts  to 
quantify  the  impact  of  the  Act's  rules  on 
the  construction  and  modification  of 
sources,  EPA  has  been  unable  lo  do  so 
due,  in  part,  to  the  need  to  obtain 
information  on  future  plans  for  business 
growth.  This  information  is  difficult  to 
obtain,  as  business  are  understandably 
reluc  tant  to  make  their  plans  public. 

EPA  is  proposing  to  impose  Federal 
highway  funding  assistance  limitations 
statewide.  This  limitation  could  affeiJ  a 
number  of  government  entities  with 
populations  of  less  than  50,000  since 
government  entities  often  apply  for  and 
receive  federal  funding  under  Title  23. 
United  States  Code,  for  road 
improvement  projects.  Although  a  great 
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many  projects  are  exempted  under 
section  179(b)(1)(B),  a  number  of 
projects  are  expected  to  be  affected  if 
EPA  takes  Hnal  action. 

For  the  reasons  stated  above,  EPA 
cannot  further  analyze  the  economic 
impacts  of  this  action  on  small  entities. 
The  statements  in  this  package 
constitute  EPA's  full  regulatory 
flexibility  analysis. 

C.  Reporting  and  Recordkeeping 
Requirements 

This  rule  does  not  contain  any 
infonnation  collection  requirements 
which  require  OMB  approval  under  the 
Papenvo'k  Reduction  Act  (44  U.S.C. 
3501  et  srq.).  Should  the  highway 
sanctions  become  effective,  the 
Secretary  of  the  U.S.  Department  of 
Transportation  (USDOT)  is  required  to 
determine  which  projects  or  grants 
should  not  be  affected  by  the  sanction 
and  which,  therefore,  are  exempt.  This 
determination  will  be  based  on 
information  readily  available  in  existing 
do(nimentation  gathered  for  the  purpose 
of  evaluating  the  environmental,  social, 
and  economic  impacts  of  different 
alternatives  for  transportation  projects. 
These  analyses  are  already  required  for 
the  preparation  of  environmental 
assessments  and  impact  statements 
under  the  National  Environmental 
Policy  Act  (NEPA).  Historically, 
exemption  determinations  by  USDOT 
for  sanciions  have  been  based  on  such 
NEPA  documentation  and  have  not 
necessitated  additional  information 
gathering  and  analysis  by  the  States.  In 
addition,  since  under  NEPA  final 
environmental  documents  must  be 
approved  by  UStXDT,  in  most  cases  the 
NEPA  documentation  will  already  be  in 
USDOTs  posse.ssion.  Therefore.  EPA 
does  not  believe  that  the  highway 
sanction,  when  applied,  will  impose  an 
additional  information  collection 
burden  on  the  states. 

When  the  offset  sanction  applies, 
sources  subject  to  it  will  not  im.ur  an 
additional  information  coIle«Jtion 
burden  becau.se  sources  are  already 
required  under  the  .se<:lion  173  ofLet 
reqjirements  to  obtain  an  emission 
offset  froiU  between  1  to  1  and  1.5  to  1 
(depending  on  the  classi-Hcation  of  the  • 
.no;iatl.Tinnicnt  ai^ea  in  which  they  are 
located).  Should  the  offset  saiwion 
ftpply,  it  would  not  impc.se  an 
aiilitional  information  collection 
b.i'-den  because  sources  will  not  h.-.ve  to 
pi;.'vide  additional  information  in  the 
."^pp'^calion  beyond  tliat  which  thf^y 
w.uJd  already  have  to  provide  in  the 
a'sence  of  the  sanction.  (For  the 
iiifcrmation  colle<:tion  burden  of  new 
requirements  of  the  amended  Ad  for 
noiialtainment  new  source  review  (NSR) 


and  prevention  of  significant 
deterioration,  an  information  collection 
request  is  being  prepared  to  support 
rulemaking  changes  to  parts  51  and  52.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
|}ollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  oxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  January  7.  1994. 
Carol  M.  Browner, 
Administrator. 

40  CFR  part  52  is  proposed  to  be 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q. 

Subpart  A  — (AmendecQ 

2.  Subpart  A  is  proposed  to  be 
amended  by  adding  a  new  §  52.32  to 
read  as  follows: 

§  52.32    Otscrettonary  sanction  under 
section  1lO<m)  of  the  Clean  Air  Act 

(a)  Purpose.  The  purpose  of  this 
section  is  to  implement  42  U.S.C.  7410 
(m),  with  respect  to  the  application  of 
discretionary  sa.ictions  following  a 
finding  that  has  been  made  pursuant  to 
42  use.  7509  (a)  (l).  (2),  (3),  and  (4). 

(b)  Definitions.  All  terms  used  in  this 
section,  but  not  sperifically  defined  in 
this  section  shall  have  the  meaning 
given  them  in  §  52.01. 

(1)  1990  Amendments  means  the  1990 
Amendments  to  the  Clean  Air  Act  (Pub. 
Law  101-549,  104  Stat.  2399). 

(2)  Art  means  Clean  Air  Act,  as 
amended  in  1990  (42  U.S.C.  7401  et 
si'q). 

(3)  Criteria  pollutant  means  pollutar.t 
for  which  the  Administrator  has 
promulgated  a  national  ambient  air 
quality  standard  pursuant  \o  42  U.S.C 
74;)9  (e  i2  ,  ozone,  lead,  sulfur  dioxide. 
particuKite  matter,  carbon  monoxide, 
nitrogen  dioxide). 

(4)  firfding!^  or  Finding  refer(s)  to  or.e 
or  more  of  the  findings,  disapprovals, 
and  dplorminations  described  in  42 
U.S  C.  7309  (a)  (1).  (2),  (3).  ar.d  (4). 

(.i)  Par!  D  moans  part  D  of  title  1  of 
the  Act. 

(6)  Po'.i  D  SIP  or  SiP  rwjsion  or  Phm 
means  a  state  implemeiiLilion  plan  or 
plsn  rev;,<,ion  that  stales  are  tequired  to 
submit  or  revi.<«  pursuant  to  part  13. 

(c)  Available  sanctions  and  method 
for  implementation.  (1)  Offset  sanction. 
(i)  As  further  set  forth  in  paragraphs 


(c)(l)(ii)  through  (iii)  of  this  section,  for 
the  following  areas,  on  the  following 
dates,  the  State  shall  apply  the 
emissions  offset  requirements,  in 
accordance  with  42  U.S.C  7503  and 
7509(b)(2).  at  a  ratio  of  at  least  2-to-l  for 
emission  reductions  to  increased 
emissions  of  the  following  pollutants 
and  their  precursors  for  which  the 
findings  under  42  U.S.C.  7409  are  made: 


Date 

Affected  aiea 

sarxj- 

PoUutanl(s)  af- 

lion ap- 

fected 

plies 

State  of 

California: 

Ctitco ....- 

CO 

Morrterey 

VOC.  NO» 

Sacramento  ... 

VOC.  NO.  CO 

San  Diego 

VOC,  NO>,  CO 

San  Franciaco 

VOC,  NK>,  CO 

Bay  Area. 

San  Joaquin 

........... 

VOC,  NO',  CO 

Valtey. 

Sama  6art>ara 

VOC.  NO",  CO 

Soutti  Coast  ... 

VOC,  NO-.  CO 

SouttiEast    . 

VOC,  NO» 

Desert 

Ventura  _... 

— 

VOC.  NO- 

(ii)  For  purposes  of  applying  the 
emissions  offset  requirement  set  forth  in 
42  U.S.C.  7503,  at  the  2-to-l  ratio 
roquired  under  paragraph  (c)(1)  of  this 
section,  the  State  shall  comply  with  the 
provisions  of  a  State-adopted  new 
source  review  program  that  the  EPA  has 
approved  under  42  U.S.C.  7410(k)(3)  as 
meeting  the  nonattainment  area  new 
sour(»  review  requirements  of  42  U.S.C 
7501-7515,  as  amended  by  the  1990 
Amendments,  or,  if  no  such  plan  has 
been  approved,  the  State  shall  comply 
directly  with  the  nonattainment  ansa 
new  source  review  requirements 
specified  in  42  U.S.C.  7501-7515,  as 
amended  by  the  1990  Amendments,  or 
cease  issuing  permits  to  con.stnict  and 
opt^r.ite  major  new  or  ir.odified  sources. 
For  purposes  of  applying  the  offset 
requirement  under  42  U.S.C  7503 
whore  the  EPA  has  not  folly  approved 
a  St.?te's  new  aouixjc  review  program  as 
meeting  the  require.Tsnts  of  part  D,  the 
sptMjificaticns  of  fhosfl  provisions  siiall 
supersede an>  .State  retjuirement  that  is 
less  stringent  or  inf.or!si.stent. 

(ii.)  For  puipo.ses  ot  applyiojj;  lh« 
f;mis=;ion  oTfiet  requifjment  .set  forth  in 
42  U  S.C  7503,  any  pt-nril  n-qii.-rf^-d 
pursujnt  to  4a  U.S.C.  7503  issued  on  or 
af^er  the  date  the  offset  :>anclion  applii^s 
shoii  i>e  suhjeci  to  the  enhanced  2  to  1 
r<-iiio  under  parajjraph  (■:)(!)  of  I'lis 
section. 

(2)  Highway  ftiiiding  saiiCtion.  For  iho 
f^.•!!o^^  ing  areas,  on  the  foiiowing  dat'.s. 
the  highway  sanction  shall  apply  as 
provided  in  42.U.S.C.  7509(b)(1): 
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Affected  area 


State  of  California 


Date 
sanction 
appiies 


|FR  Doc.  94-1128  Filed  1-21-94;  10;00  ami 

BILUNGCOOC  W60-S0-P 


40  CFR  Part  52 

nLftJ-1-6155;  FRL-4a2«-3] 

Federal  Highway  Funding  Assistance 
Limitations  and  Emissions  Offset 
Requirements;  Illinois 

AGENCY:  United  States  Environmental 

Protection  Agency. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (USEPA)  is 
proposing  this  action  to  impose 
sanctions  on  Illinois  under  the 
discretionary  authority  provided  to  the 
Agency  under  the  Clean  Air  Act.  as 
amended  in  1990.  (CAA  or  Act)  for 
failure  by  the  State  to  meet  its 
commitment  to  adopt  a  basic  and 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  as  required 
by  the  Act  for  certain  ozone 
nonattainment  areas.  On  November  11. 
1992,  the  Illinois  Environmental 
Protection  Agency  (lEPA),  acting  as  the 
governor's  designee,  submitted  a 
commitment  to  adopt  (Committal  SIP) 
an  I/M  program  to  meet  the 
requirements  of  the  Act  and  the  I/M  rule 
by  November  15. 1993.  The  committal 
SIP  provides  for  the  adoption  and 
implementation  of  a  basic  and  enhanced 
I/M  program  meeting  all  requirements  of 
US  EPA's  I/M  regulations  and  includes 
an  implementation  schedule.  On 
December  2.  1993,  US  EPA  proposed  to 
disapprove  this  SIP  revision  based  on 
the  failure  by  the  State  to  meet 
milestones  contained  in  the  committal 
SIP'S  implementation  schedule 
pertaining  to  the  enactment  of  necessary 
legislative  authority.  A  full  SIP  revision 
including  State  legislative  authority  to 
implement  the  program  was  required  by 
November  15.  1993.  The  Illinois  General 
Assembly  adjourned  on  November  4, 
1993.  for  the  second  time  this  year 
without  taking  necessary  action  to 
provide  for  implementation  of  the  basic 
and  enhanced  I/M  programs. 

On  December  30,  1993.  EPA  Region  5 
issued  a  letter  finding  that  the  State  had 
failed  to  submit  the  SIP  revision 
required  under  sections  110  and  182  of 
the  Act.  Due  to  the  failure  of  the  State 
to  submit  a  complete  SIP  revision 
fulfilling  either  the  requirements  of  the 
Act  and  its  commitment  to  adopt  and 


implement  the  required  I/M  programs  as 
promised  in  its  committal  SIP.  USEPA 
proposes  to  exercise  its  discretionary 
authority  under  the  Act  to  apply  a 
statewide  highway  funding  limitation 
sanction  and  a  2  for  1  growth  offset 
sanction  in  all  areas  required  to  have  a 
permit  program  under  the  new  source 
review  provision  of  the  Act. 
DATES:  Comments  on  this  proposed 
action  are  to  be  submitted  by  March  15. 
1994.  The  USEPA  will  hold  two  public 
hearings  on  March  2  and  4,  1994. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  J.  Elmer 
Bortzer.  Chief.  Regulation  Development 
Section,  Ri'Hulation  Development 
Branch  (5AR-18J).  United  States 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  hearings  will  be  held  in  Illinois 
as  follows:  March  2. 1994  in  Chicago,  at 
the  Harold  Washington  Library  on  400 
S.  State  Street  in  the  multipurpose  room 
at  10  a.m.  to  4  p.m.;  and  March  4. 1994 
in  Collinsville.  at  the  Holiday  Inn  on 
1000  Eastport  Plaza  Drive  at  10  a.m.  to 

4  p.m. 

Copies  of  Illinois'  I/M  Committal  SIP 
submittal.  USEPA's  proposals  and 
rulemakings,  and  other  documents 
pertinent  to  this  proposed  rule  are 
available  at  the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  5.  Air  and  Radiation  Division. 
Regulation  Development  Branch.  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo.  Environmental 
Engineer,  Regulation  Development 
Section,  Regulation  Development 
Branch  {5AR-18J).  United  States 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)  886-6061. 
Anyone  wishing  to  come  to  Region  5 
offices  should  first  contact  Francisco  J. 
Acevedo. 

SUPPLEMENTARY  INFORMATION: 

I.  I/M  Program  requirements 

Pursuant  to  the  1977  amendments  to 
the  Act.  vehicle  I/M  programs  were 
mandated  for  certain  areas  with  long 
standing  air  quality  problems.  The  1990 
amendments  to  the  Act  expanded  the 
role  of  I/M  programs  as  an  attainment 
strategy  and  required  USEPA  to  develop 
different  performance  standards  for 
"basic"  and  "enhanced"  I/M  programs. 
The  performance  standard  is  the 
minimum  amount  of  emission 
reductions  a  program  must  achieve, 
based  on  a  model  or  benchmark 
program  design.  In  addition,  the 
amended  Act  directed  USEPA  to 


address  requirements  for  specific  design 
elements  and  program  implementation 
issues  for  both  basic  and  enhanced  I/M 
programs.  The  amended  Act  requires 
states  containing  nonattainment  areas  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  of  the  Act  directed 
USEPA  to  publish  updated  guidance  for 
state  I/M  programs,  taking  into 
consideration  findings  of  the 
Administrator's  audits  and 
investigations  of  these  programs.  The 
Act  further  requires  each  area  required 
by  the  Act  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  recjuirements.  U.SF.PA 
promulgated  an  I/M  regulation  on 
November  5. 1992.  (57  FR  52950) 

Under  section  182(c)(3)  of  the  Act. 
areas  designated  as  serious  or  worse 
ozone  nonattainment  areas  with  1080 
populations  of  200,000  or  more,  in 
addition  to  metropolitan  statistical  areas 
with  populations  of  100,000  or  more  in 
the  northeai!t  ozone  transport  region,  are 
required  to  meet  USEPA  requirements 
for  "enhanced"  I/M  programs.  These 
areas  were  required  to  submit  a  SIP 
revision  to  incorporate  an  I/M  program 
by  November  15.  1992.  In  Illinois,  the 
State  must  implement  I/M  programs  in 
the  urbanized  areas  of  the  Chicago  and 
East  St.  Louis  ozone  nonattainment 
areas. 

The  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  I/M  programs  as 
well  as  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment;  quality  control;  waivers 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  public 
information  and  consumer  protection; 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines. 

For  enhanced  I/M  programs,  all 
requirements  must  be  implemented  by 
January  1. 1995  except  that  areas 
switching  from  an  existing  test-and- 
repair  network  to  a  test-only  network 
may  phase  in  that  change  between 
January  19^5  and  January  1996. 

Each  state  required  to  implement  an 
I/M  program  was  required  to  submit  by 
November  15. 1992.  a  SIP  revision  (here 
and  after  referred  to  as  the  "I/M 
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commitlal  SIP")  incl-jding  two 
elements:  (1)  A  commitment  from  the 
Governor  or  his/her  designee  to  the 
timely  adoption  and  implementation  of 
an  I/M  program  meeting  all  the 
requirements  of  the  I/M  regulation;  and 
(2)  a  schedule  for  adoption  of  the 
program,  with  interim  milestones 
including  passage  of  enabling  statutory 
or  other  legal  authority  and  adoption  of 
final  regulations.  Acceptance  of  1/M 
committal  SIPs  in  lieu  of  full  SIPs  was 
justified  by  the  fact  that  states  could  not 
have  been  expected  to  begin 
development  of  an  I/M  program  meeting 
the  requirements  of  the  Act  and  the  1/ 
M  regulation  until  the  1/M  regulation 
was  adopted  as  a  final  rule,  which  did 
not  occur  until  November  5,  1992.  A 
complete  SIP  revision  which  contained 
all  of  the  elements  identified  in  the 
adoption  schedule,  including  the 
authorizing  legislation  and 
implementing  regulations,  was  to  be 
submitted  no  later  than  November  15 
1993. 

On  November  11,  1992.  the  State  of 
Illinois  submitted  a  committal  SIP  to 
USEPA.  A  public  hearing  on  this 
submittal  was  held  by  the  State  on 
O;tober  27.  1992,  in  Springfield, 
Illinois.  The  submittal  included  a 
schedule  of  implementation  and  a 
commitment  to  the  timely  adoption  and 
implementation  of  an  I/M  program  in 
the  Chit:ago  and  East  St.  Louis  ozone 
nonattainment  areas  meeting  all  the 
requirements  of  the  l/M  regulation  and 
the  amended  Act  by  November  15,  1993 
On  July  13,  1993,  the  Illinois  General 
Assembly  adjourned  without  taking  the 
necessary  action  to  enable  Illinois  to 
adopt  and  implement  the  1/M  provisions 
mandated  by  the  amended  Act  and  the 
final  I/M  rule  in  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas. 
Failure  to  provide  such  authority 
prevented  the  State  from  submitting  a 
complete  SIP  revision  containing  all  the 
required  elements  of  the  program  by 
November  15.  1993.  On  September  28. 
1993.  USEPA  sent  a  letter  to  Illinois 
Governor  Edgar  advising  him  that 
USEPA  had  decided  to  exercise  its 
dis«;retionary  authority  under  section 
1 10(m)  of  the  Act  to  impose  sanctions 
at  any  time  once  a  finding  of  SIP 
deficiency  is  made  if  necessary 
U'gislation  was  not  adopted  during  the 
0«:fober  1993  veto  session  of  the  Illinois 
General  Assembly.  The  Illinois  General 
As.sembly  reconvened  on  October  12, 
1993.  for  the  fall  veto  session.  During 
this  session  which  adjourned  November 
4.  1993.  the  legislature  failed  for  the 
second  time  to  enact  the  legislation 
needed  to  implement  the  required  I/M 
program  meeting  the  requirements  of 
the  Act  in  the  State  of  Illinois.  Afier 


review  of  the  committal  SIP.  USEPA 
proposed  to  disapprove  the  commitment 
on  December  2.  1993  (58  FR  63547). 
based  on  the  failure  by  the  State  to  meet 
interim  and  final  milestones  in  the 
schedule  contained  in  the  SIP  submittal 
pertaining  to  the  enactment  of  necessary 
authority  to  implement  I/M 
requirements  during  the  1993  Illinois 
General  Legislative  session.  On 
November  15.  1993.  the  State  of  Illinois 
failed  to  meet  its  commitment  to  USEPA 
by  failing  to  submit  a  full  SIP  revision 
for  I/M  prog.-am  implementation. 

Beyond  being  a  specific  mandate  of 
the  Act.  I/M  programs  play  an  important 
role  in  the  ability  of  the  Chicago  and 
East  St.  Louis  ozone  nonattainment 
areas  to  comply  with  the  requirements 
of  the  Act  for  ac:hieving  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  as  well  as  the  Act's 
requirements  for  reasonable  further 
progress  (RFP)  reductions  for  ozone. 
The  Act  provides  that  each  slate  in 
which  all  or  part  of  certain 
classifications  for  ozone  nonattainment 
areas  are  located  is  required  to  provide 
an  attainment  demonstration  showing 
that  its  SIP.  as  revised,  will  provide  for 
attainment  of  the  ozone  NAAQS  by  the 
applicable  attainment  date(s).  The  Act 
further  requires  that  each  state  in  whicJi 
all  or  part  of  a  serious,  severe,  or 
extreme  ozone  nonattainment  area  is 
located  shall  submit  SIP  revisions  that 
will  reduce  VOC  emissions  by 
November  15.  1996  by  at  least  15%  of 
the  1990  baseline  emissions.  If  the 
reductions  identified  in  the  SIP 
revisions  are  less  than  15%  of  baseline 
emissions,  the  State  may  obtain  a  waiver 
under  section  182(b)(l)(A)(ii);  this 
requires  the  State  to  make  several 
demonstrations,  including  one  that  the 
plan  refiecting  the  lesser  amount 
includes  all  measures  that  can  feasibly 
be  implemented  in  the  area  in  light  of 
technological  achievability.  The  Chicago 
and  East  St.  Louis  ozone  nonattainment 
areas  in  Illinois  will  have  difficulty 
meeting  the  applicable  RFP 
requirements  because  credit  for  certain 
pre- 1990  CAA  programs,  such  as  the 
federal  motor  vehicle  control  program 
and  basic  I/M  is  not  allowed.  The 
additional  benefits  resulting  from 
implementing  an  1/M  program  that 
meets  the  requirements  of  the  final 
November  5. 1992.  I/M  regulation, 
however,  are  fully  creditable  towards 
meeting  the  RFP  requirement.  An  I/M 
program  is  one  of  the  most  powerful 
tools  available  to  areas  in  terms  of 
providing  expeditious  reductions  in 
both  VOC  and  NOx.  both  of  which  are 
precursors  of  ozone. 

Finally,  a  federally  approvable  basic 
and  enhanced  I/M  program  represents 


one  of  the  most  cost-effective  air  quality 
rontrol  strategies  available.  Without  an 
effective  I/M  program,  attainment  of  the 
ozone  air  quality  standard  is  virtually 
impossible,  and  without  appropriate 
enabling  legislation,  an  1/M  program 
meeting  final  USEPA  I/M  regulations 
cannot  be  implemented, 

II.  SanclioRs  Under  the  Clean  Air  Act 

This  sanction  action  is  being 
proposed  under  USEPA 's  discretionary 
authority  contained  in  section  llO(m)  of 
the  Act.  The  predicate  findings  and 
types  of  sanctions  are  in  section  179. 
The  two  sanctions  available  to  USEPA 
for  application  under  section  llO(m).  as 
provided  in  section  179(b).  are:  (1)  A 
prohibition  on  the  funding  of  certain 
highway  projects;  and  (2)  an  incTease  in 
the  emission  offset  requirement  for  new 
and  modified  major  stationary  sources. 
The  highway  funding  sanction  prohibits 
the  approval  by  the  Secretary  of 
Transportation  of  any  projects  or  the 
awarding  by  the  Secretary  of  any  grants, 
under  Title  23  of  the  U.S.  Code,  other 
than  projects  or  grants  for  safety  and 
certain  other  categories  of  projects  listed 
in  section  179(b)(1).  The  offset  sanction 
requires  that,  when  states  apply  the 
emission  offset  requirement  of  section 
17.3  to  new  or  modified  sources,  the 
ratio  of  emission  reduaions  to  increased 
emissions  must  be  at  least  2  to  1. 

Section  179(a)  of  the  Ac1  sets  forth  the 
findings  •  which  provide  USEPA  with 
discretion  under  section  lirHm)  to 
impose  one  or  both  of  the  sanctions 
specified  under  section  179(b).  The  four 
findings  are:  (1)  A  state  has  failed,  for 
a  nonattainment  area,  to  submit  a  SIP  or 
an  element  of  the  SIP,  or  that  the  SIP  or 
SIP  element  .submitted  fails  to  meet  the 
completeness  criteria  of  section  llOfk); 
(2)  USEPA  disapproves  a  SIP 
submission  for  a  nonattainment  area 
based  on  the  submis-sion's  failure  to 
meet  one  or  more  plan  elements 
required  by  the  Act;  (3)  a  state  has  not 
made  any  other  submission  required  by 
the  Act  or  has  made  a  submission  that 
does  not  meet  the  comp!efer»ess  criteria 
or  has  made  a  required  submission  that 
is  disapproved  by  USEPA  for  not 
meeting  the  Act's  requirements;  or  (4)  a 
requirement  of  an  approved  plan  is  not 
being  implemented. 

Under  section  179(a).  unless  the  state 
corrects  the  deficiency,  one  of  the  two 
sanctions  listed  in  section  179(b)  must 
be  imposed  18  months  after  a  finding  is 
made,  and  the  second  must  be  imposed 
6  months  after  the  first  sanction  is 
imposed.  If  the  deficiency  remains 


'  Smciitm  «?«(•)  re(m  to  An«ncy  nndlngd. 
diMpprov«l».  nd  d««nnln«ik)n».  These  will  all  b« 
referred  to  by  lb«  one  tern)  "ftmllnf*," 
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jncorrected.i  In  addition.  USEPA  may 
ipply  both  sanctions  after  18  months  if 
the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  the  state. 

Although  section  179(a)  establishes 
mandatory  deadlines  for  the  application 
of  sanctions  at  certain  points  after  a 
frnding  of  deficiency,  section  llO(m) 
provides  USEPA  with  the  discretion  to 
impose  section  179(b)  sanctions  at  any 
time  (or  at  any  time  after)  a  section 
179(a)  finding.  Likewise,  although 
mandatory  sanctions  under  section  179 
are  limited  to  the  area  with  the 
deficiency,  section  llO(m)  authorizes 
USEPA  to  apply  discretionary  sanctions 
to  any  portion  of  the  state  that  USEPA 
deems  reasonable  and  appropriate  to 
ensure  that  the  requirements  of  the  Act 
are  met.  See  57  PR  44534.  44536-44537. 
However,  the  Act  requires  USEPA  to 
establish  by  rule  criteria  to  ensure  that 
such  sanctions  are  not  applied  on  a 
statewide  basis  where  one  or  more 
political  subdivisions  covered  by  the 
applicable  implementation  plan  are 
principally  responsible  for  the 
deficiency. 

On  September  28.  1992.  USEPA 
proposed  criteria  under  section  llO(m) 
that  it  would  use  when  proposing 
statewide  sanctions  to  determine  if  one 
or  more  political  subdivisions  is 
principally  responsible  for  a  SIP 
deficiency.  57  PR  44534.  These 
proposed  criteria  are  discussed  later  in 
this  notice.  With  regard  to  Illinois. 
USEPA  is  using  its  discretionary 
authority  under  section  llO(m)  to 
propose  early  sanctions '  based  on 
Illinois'  failure  to  submit  a  complete  1/ 
M  program.  USEPA  is  taking  this  action 
for  two  reasons:  (1)  Congress  required 
timely  submittal  of  I/M  programs  as  a 
measure  central  to  allowing  the  State's 
metropolitan  areas  to  meet  CAA 
deadlines  and  any  legislative  delay 
threatens  the  State's  ability  to  meet 
those  deadlines,  and  (2)  enhanced  I/M 
is  the  single  most  effective  air  pollution 
control  measure  available.  Delayed 
legislative  approval  of  an  acceptable  1/ 
M  program  places  a  disproportionate 


2 On  October  1. 1993,  U.S.  EPA  proposed  a  rule 
governing  the  order  in  which  the  sanctions  shall 
apply  under  section  179of  the  Act.  58  FR  51270. 
The  rule  proposes  that  the  offset  sanction  apply  first 
and  the  highwey  funding  sanction  apply  second. 
According  to  the  proposed  rule,  U.S.  EPA  may 
change  this  sequence  of  sanctions  through 
individual  nolic«-«nd<ofnment  rulemaking.  This 
proposed  sequencing  applies  only  to  mandatory 
sanctions  that  apply  under  section  179(a)  and  does 
not  govern  sanctions  imposed  under  section 
llCKm). 

'  U.S.  EPA  Issued  a  letter  on  December  30, 1993. 
finding  that  the  state's  biled  to  submit  a  SIP 
revision  as  required  by  the  Act.  Mandatory 
sanctions  under  section  179(a)  were  triggered  by 
issuance  of  the  lener  notifying  the  sUte  of  the 
finding  of  the  deficiency. 


burden  for  cleaning  the  air  on  the  State's 
major  industrial  sources. 

III.  Proposed  Sanctions 

A.  Finding  Under  Section  179(a) 

As  stated  previously,  on  December  30. 
1993.  USEPA  Region  5  issued  a  letter 
notifying  the  State  of  its  failure  to 
submit  a  complete  SIP  revision  on 
November  15.  1993.  as  required  by  the 
Act.  USEPA's  letter  constitutes  a  finding 
under  section  179(a)  that  triggers  EPA's 
discretionary  authority  to  impose  the 
sanctions  proposed  in  this  notice  under 
section  llO(m).  Further,  on  December  2. 
1993,  USEPA  proposed  to  disapprove 
the  I/M  committal  SIP  containing 
Illinois'  commitment  to  adopt  and 
submit  both  basic  and  enhanced  I/M 
programs  meeting  the  requirements  of 
the  Act  and  USEPA's  I/M  regulation  by 
November  15,  1993.  Illinois  has  now 
failed  to  adopt  and  submit  such 
programs. 

If  sufficient  progress  has  not  been 
made  by  Illinois  toward  the 
implementation  of  an  approvable  1/M 
program  to  be  operational  on  or  before 
January  1.  1995.  EPA  hereby  announces 
its  intention  to  impose  sanctions  on 
May  15,  1994. 

B.  Rationale  and  Approach  for  Section 
1  lO(nn)  Sanctions 

Section  llO(m)  of  the  Act  allows 
USEPA  to  apply  the  Federal  highway 
funding  assistance  limitations  and  the 
2:1  emission  offset  sanction  at  any  time 
(or  at  any  time  after)  it  makes  a  finding 
under  section  179(a).  Based  on  its 
finding  dated  December  30.  1993. 
USEPA  is  proposing  to  impose  both  the 
Federal  highway  funding  assistance 
limitations  and  2:1  emission  offset 
sanctions.  USEPA  believes  that  the 
imposition  of  both  sanctions  is 
appropriate  because  of  Illinois'  failure  to 
submit  a  complete  SIP  revision  to 
enhance  its  existing  vehicle  I/M 
program.  In  the  absence  of  improved 
vehicle  I/M.  the  ability  of  the  State's 
metropolitan  areas  to  meet  the  CAA 
deadlines  for  attaining  healthy  air 
quality  is  severely  compromised.  As 
previously  noted.  I/M  programs  are  the 
single  most  effective  air  pollution 
control  measures  available  and  delayed 
legislative  approval  of  an  acceptable 
program  further  burdens  major 
industrial  sources  of  air  pollution  with 
responsibility  for  cleaning  the  air. 

Under  section  llO(m).  USEPA  may 
apply  sanctions  to  any  portion  of  the 
state  it  determines  is  reasonable  and 
appropriate.  During  the  24  months 
following  the  finding,  USEPA  may  not 
impose  the  sanctions  statewide  if  one  or 
more  political  subdivisions  within  the 


state  is  principally  responsible  for  the 
deficiency  that  is  the  basis  for  sanctions. 
USEPA  has  proposed  criteria  for 
determining  when  a  political 
subdivision  is  principally  responsible 
(57  FR  44534.  September  28.  1992).  The 
criteria  provide  that  a  political 
subdivision  is  principally  responsible  if: 
(1)  It  has  the  legal  authority  to  perform 
the  required  activity;  (2)  it  has 
traditionally  performed,  or  has  been 
delegated  the  responsibility  to  perform, 
the  required  activity:  (3)  it  has  received, 
where  appropriate,  adequate  funding,  or 
authority  to  obtain  funding,  from  the 
state  to  perform  the  required  activity:  (4) 
it  has  agreed  to  perform  (and  has  not 
revoked  the  agreement),  or  is  required 
by  state  law  to  accept  responsibility  for 
performing,  the  required  activity;  and 
(5)  it  has  failed  to  perform  the  required 
activity.  A  "political  subdivision"  is 
defined  as  the  representative  body  that 
is  responsible  for  adopting  and/or 
implementing  air  pollution  controls  for 
any  combination  of  political 
subdivisions  created  by.  or  pursuant  to. 
Federal  or  State  law.  If  no  political 
subdivision  meets  all  5  criteria,  USEPA 
may  use  its  discretion  to  determine 
whether  it  is  reasonable  and  appropriate 
to  apply  sanctions  on  a  statewide  basis. 
In  this  notice.  USEPA  is  proposing  to 
use  the  above  proposed  criteria  to 
determine  if  it  may  impose  sanctions 
statewide  for  Illinois  because  of  the 
failure  to  comply  with  the  I/M 
committal  SIP  revision  adopting  an  I/M 
program.  USEPA  believes  that  the  first 
criterion  has  not  been  met  by  any 
political  subdivision.  Only  the  Illinois 
(General  Assembly,  composed  of 
representatives  from  all  portions  of  the 
State  of  Illinois,  has  the  authority  to 
revise  the  state  statute  to  provide  for  a 
basic  and  enhanced  I/M  program 
meeting  the  CAA  and  USEPA 
requirements.  Once  the  legislature  has 
acted,  only  state  government  agencies 
can  adopVany  implementing 
regulations.  While  individual  air 
pollution  control  districts  or  air  quality 
management  districts  may  request 
implementation  of  the  state  1/M  program 
within  their  districts  once  that  program 
is  adopted,  this  authority  is  meaningless 
unless  the  State  has  first  established  an 
appropriate  program  through  legislation 
and  regulations.  Since  the  State 
legislature  has  not  enacted  the 
legislation  required  to  provide  the  legal 
authority  for  an  I/M  program  meeting 
the  CAA  and  USEPA  requirements  an  1/ 
M  program  meeting  such  requirements 
is  not  available  to  areas  within  the  State 
that  require  the  program. 

Since  no  political  subdivision  within 
the  State  has  met  the  first  criterion. 
USEPA  believes  that  no  political 
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subdivision  is  principally  responsible 
for  the  failure  to  have  an  I/M  program 
that  meets  final  USEPA  regulations. 
Therefore,  USEPA  is  not  prohibited 
from  imposing  sanctions  statewide.  As 
noted  above,  the  State  legislature  bears 
the  ultimate  responsibility  to  adopt  the 
requisite  legislative  authority  and  lEPA, 
not  the  individual  air  quality  districts, 
must  subsequently  adopt  adequate 
regulations.  Since  the  State  does  bear 
the  ultimate  responsibility,  USEPA 
believes  that  it  is  reasonable  and 
appropriate  for  USEPA  to  impose  the 
highway  sanction  on  the  entire  State. 

The  2:1  offset  sanction  requirements 
apply  only  to  new  or  modified  major 
stationary  sources  located  in  or  to  be 
located  in  areas  that  are  required  to  have 
a  permit  program  pursuant  to  section 
173.  Thus,  USEPA  is  proposing  to 
impose  the  2:1  emission  offset  sanction 
only  in  those  areas  in  which  it  will  have 
an  effect,  i.e.,  the  following  ozone 
nonattainment  counties:  Cook,  Lake, 
Kane.  DuPage,  Will.  McHenry,  Madison. 
Monroe,  St.  Clair,  Grundy  (Aux  Sable 
and  Gooselake  Townships  only),  and 
Kendall  (Oswego  Township  only).  The 
2:1  emission  offset  would  apply  to  all 
new  or  modified  major  stationary 
sources  of  VOC  and  NO.  that  are 
locating  to  or  located  in  each  of  these 
areas.  USEPA  proposes  to  impose  the 
offset  sanctions  in  the  manner  described 
in  the  proposed  action  on  the 
sequencing  of  sanctions  (58  PR  51270,' 
51275-51277  (October  1,  1993)). 

C.  Removal  of  Discretionary  Sanctions 

USEPA  is  proposing  to  temporarily 
lift  (i.e.,  toll)  *  the  highway  and  offset 
sanctions  imposed  under  section  llO(m) 
upon  the  passage  by  the  Illinois  General 
Assembly  and  signature  by  the  Governor 
of  legislation  which  USEPA  preliminary 
determines  provides  legal  authority  for 
a  basic  and  enhanced  I/M  program 
meeting  the  requirements  of  the  CAA 
and  the  I/M  regulations.  USEPA 
proposes  to  notify  the  State  of  this 
tolling  by  a  letter  to  the  Governor  and 


*  As  a  general  rule,  an  Agency  must  go  throiigh 
rulemalking  to  remove  or  aller  a  requirement 
imposed  through  nilemaking.  While  USEPA 
intends  to  issue  a  notice  tolling  the  110(m) 
sanctions  upon  the  occurrence  of  the  events 
described.  IJSEPA  will  use  the  good  cause 
exception  to  the  otherwise  applicable  requirement 
for  proposed  rulemaking.  EPA  believes  there  is 
good  cause  to  toll  the  sanctions  once  the  state  takes 
the  action  which  cures  the  deficiency  that  resulted 
in  imposition  of  sanctions.  See  5  U.S.C.  S553fb)(B). 
Therefore,  no  proposed  action  for  removal  will  be 
issued.  Consistent  with  USEPA 's  intent  to  impose 
discretionary  sanctions  only  on  those  area*  that  lack 
legislative  authority.  USEPA  believes  that  it  it  in 
.  the  public  interest  to  remove,  at  least  temporarily, 
these  discretionary  sanctions  as  expeditiously  as 
possible  once  the  State  of  Illinois  has  enacted 
legislative  authority. 


the  public  by  a  notice  published  in  the 
notice  section  of  the  Federal  Register. 
The  section  llO(m)  sanctions  would  not 
be  completely  lifted  until  the  State 
submits  a  complete  enhanced  I/M 
program.  USEPA  will  take  action  to 
completely  lift  section  llO(m)  sanctions 
upon  a  determination  that  the  State  has 
submitted  a  complete  enhanced  I/M 
program. 

As  an  alternative,  if  EPA  takes  final 
action  disapproving  Illinois's  committal 
SIP  prior  to  taking  final  action  imposing 
sanctions.  EPA  proposes  that  such 
disapproval  be  the  basis  for  imposing 
the  discretionary  sanctions.  In  such 
case,  the  sanctions  would  be  tolled  in 
the  same  manner;  however,  if  the 
disapproval  is  the  final  basis  for 
imposing  the  sanctions  such  sanctions 
would  not  be  completely  lifted  until 
EPA  formally  approves  an  enhanced  1/ 
M  program  for  the  State  of  Illinois.  In 
such  a  case.  EPA  would  take  action  to 
lift  the  sanctions  at  the  same  time  as 
EPA  took  final  action  approving  the 
State's  I/M  program. 

USEPA's  action  imposing  or  tolling 
the  section  llO(m)  sanctions  will  in  no 
manner  affect  USEPA's  obligation  to 
impose  mandatory  sanctions  under 
section  179(a)  where  one  mandatory 
sanction  shall  apply  18  months  after 
USEPA's  finding  of  failure  to  submit  a 
complete  SIP  and  the  second  mandatory 
sanction  shall  apply  6  months  later. 
Sanctions  under  section  179(a)  apply  to 
the  areas  for  which  the  deficiency 
exists.  If  the  State  does  not  adopt  and 
submit  to  USEPA  a  complete  submittal 
providing  for  an  I/M  program  within  the 
18-month  and  additional  6-month 
periods,  the  sanctions  will 
automatically  apply  on  those  areas  of 
the  State  that  were  required  to  have  but 
do  not  have  such  a  complete  I/M 
program  under  the  amended  Act.  See  58 
FR  51270  (October  1,  1993).  Moreover, 
if  EPA  takes  final  action  disapproving 
Illinois's  I/M  committal  SIP,  a  second 
sanctions  clock  will  be  triggered  and 
Illinois  must  not  only  submit  an  I/M 
program,  but  EPA  must  also  approve 
that  program  within  the  relevant  time 
frames  to  stop  the  mandatory  sanctions 
clock  and  avoid  sanctions  based  on  the 
final  disapproval. 

IV.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  effect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  Nevertheless,  after  reviewing 
information  regarding  this  action.  OMB 
has  waived  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities. 
Alternatively,  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

The  USEPA  cannot  reliably  predict 
the  impact  df  these  restrictions  because 
of  the  exemptions  authorized  for  certain 
highway  proje<;ts  related  to  mass  transit, 
public  safety,  and  those  that  have 
beneficial  air  quality  impacts.  Careful 
review  and  evaluation  of  each  project  is 
necessary  to  determine  whether  or  not 
a  project  is  exempt. 

If  USEPA  takes  final  action  on  this 
proposal,  the  2:1  emission  offset 
requirement  will  apply  to  major  new 
sources  and  major  modifications  to 
existing  sources  of  VOC  and  NO,,  in  the 
Illinois  ozone  areas  subject  to  the 
section  173  offset  requirement. 

Major  stationary  sources  of  VOC  and 
NO,  with  emissions  are  generally  not 
small  entities.  Also,  the  2:1  emission 
offset  requirement  does  not  prevent 
growth  and  modification  but  sets  a 
higher  offset  standard  than  the  current 
offset  required.  It  is  not  expected  that  a 
large  number  of  small  entities  will  be 
affected  by  the  emission  offset 
requirement.  In  the  past,  when  USEPA 
has  made  efforts  to  quantify  the  impact 
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the  Act's  rules  on  the  construction 
d  modification  of  sources.  USEPA  has 
en  unable  to  do  so  due.  in  part,  to  the 
ed  to  obtain  infoiroation  on  future 
ans  for  business  growth.  This 
Formation  is  difficult  to  obtain,  as 
sinesses  are  understandably  reluctant 
make  their  plans  public 
The  USEPA  is  also  proposing  to 
ipose  Federal  highway  funding 
sistance  limitations  statewide.  This 
nitation  could  affect  a  number  of 
vemment  entities  with  j\irisdiction 
er  populations  of  less  than  50.000 
ice  government  entities  often  apply 
r  and  receive  federal  funding  under 
tie  23,  United  States  Code,  for  road 
iprovament  projects.  Although  a  great 
any  projects  are  exempted  under 
ction  179(b)(1)(B),  a  number  of 
ojects  are  expected  to  be  affected  if 
e  USEPA  takes  final  action.  For  the 
asons  stated  above.  USEPA  cannot 
rther  analyze  the  economic  impacts  of 
is  action  on  small  entities.  The 
atements  in  this  package  constitute 
SEPA's  full  regulatory  Flexibility 
lalysis. 

Reporting  and  Recordkeeping 
=quirements 

This  rule  does  not  contain  any 
formation  collection  requirements 
hich  require  0MB  approval  under  the 
iperwork  Reduction  Act  (44  U.S.C. 
)01  et  seq).  Should  the  highway 
motions  become  effective,  the 
jcretary  of  the  U.S.  Department  of 
ransportation  (USDOT)  is  required  to 
jtermine  which  projects  or  grants 
lould  not  be  affected  by  the  sanction 
id  which,  therefore,  are  exempt.  This 
3termmation  will  be  based  on 
iformation  readily  available  in  existing 
acumeptation  gathered  for  the  purpose 
I  evaluating  the  environmental,  social, 
id  economic  impacts  of  different 
tematives  for  transportation  projects. 
hese  analyses  are  already  required  for 
le  preparation  of  environmental 
isessments  and  impact  statements 
p.der  the  National  Environmental 
olicy  Act  (NEPA).  Historically, 
<emption  determinations  by  USIXDT 
)r  sanctions  have  been  based  on  such 
lEPA  documentation  and  have  not 
ecessitated  additional  information 
athering  and  analysis  by  the  states.  In 
ddition,  since  under  NEPA,  final 
nvironmental  documents  must  be 
pproved  by  USDOT,  in  most  cases  the 
lEPA  documentation  will  already  be  in 
ISDOT's  possession.  Therefore,  USEPA 
oes  not  believe  that  the  highway 
anctions,  when  applied,  will  impose  an 
dditional  information  collection 
urden  on  the  states. 
When  the  offset  sanction  applies. 
ources  subject  to  it  will  not  incur  an 


additional  information  collection 
burden  because  sources  are  already 
required  under  section  173  offset 
requirements  to  obtain  an  emission 
offset  from  between  1  to  1  and  1.5  to  1 
(depending  on  the  classification  of  the 
nonattainment  area  in  which  they  are 
located).  Should  the  offset  sanction 
apply,  it  would  not  impose  an 
additional  information  collection 
burden  because  sources  will  not  have  to 
provide  additional  information  in  the 
application  beyond  that  which  they 
would  already  have  to  provide  in  the 
absence  of  (lie  sanction.  (For  the 
information  collection  burden  of  new 
requirements  of  the  amended  Act  for 
nonattainment  new  source  review  and 
prevention  of  significant  deterioration, 
an  information  collection  request  is 
being  prepared  to  support  rulemaking 
changes  to  parts  51  and  52.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Motor  vehicle  pollution.  Nitrogen  oxide. 
Volatile  organic  compounds. 

Dated;  January  7, 1994. 
Carol  M.  Browner, 
Administrator. 

40  CFR  part  52  is  proposed  to  be 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-7671q. 

Subpart  A — [Amended] 

2.  Section  52.32.  as  proposed  to  be 
added  in  a  document  published 
elsewhere  in  this  Federal  Register,  is 
amended  by  adding  entries  for  the  State 
of  Illinois  in  the  tables  in  paragraphs 
(c){l)(i)  and  (c)(2)  to  read  as  follows: 

§  52.32    Diacrationary  sanction  under 
section  110(m)  of  the  Clean  Air  Act 

(0*  *  • 

(!)•*• 

(i)"  •  " 


Affected  area 


Date 
sanction 
applies 


Pollutant(s) 
affected 


State  of  Illinois: 

Cook  

VOC.  NOx 

DuPage  

VOC.  NOx 

Gnjndy 

— Aux  Sable 

VOC.  NOx 

Townshio 

Affected  area 


Date 

sanction 
applies 


Po»lutant(s) 
affected 


— Goosetake 
TownsNp. 

Kane  

Kendal 
— Oswego 
Township. 

Lake 

Madison  

McHenry  .„ 

Monroe  

St  Clajr 

Will  


VOC.  NOx 

VOC.  NOx 

VOC.  NOx 

VOC.  NOx 
VOC,  hK>x 
VOC,  NOx 
VOC.  NOx 
VOC.  NOx 
VOC.  NOx 


(2)*    •    • 

Affected  area 

Date  sanction  applies 

■   •   • 
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40  CFR  Part  52 

[IN33-1-6049;  FRL-482e-5] 

Federal  Highway  Funding  Assistance 
Limitations  and  Emissions  Offset 
Requirements;  Indiana 

AGENCY:  United  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (USEPA)  is 
proposing  this  action  to  impose 
sanctions  on  Indiana  under  the 
discretionary  sanction  authority 
provided  under  the  Clean  Air  Act,  as 
amended  in  1990.  (CAA  or  Act)  for 
failure  by  the  State  to  submit  a  complete 
SIP  revision  for  an  enhanced  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program  as  required  by  the  Act  for 
certain  ozone  nonattainment  areas.  On 
December  2. 1992,  the  Indiana 
Department  of  Environmental 
Management  (IDEM),  acting  as  the 
governor's  designee,  submitted  a 
commitment  (Committal  SIP)  to  adopt 
an  I/M  program  to  meet  the  requirement 
of  the  Act  and  the  I/M  rule  by  November 
15, 1993.  The  committal  SIP  provides 
for  the  adoption  and  implementation  of 
an  enhanced  I/M  program  meeting  all 
requirements  of  USEPA's  I/M 
regulations  and  includes  an 
implementation  schedule.  On 
September  9. 1993.  USEPA  propKised  to 
disapprove  this  SIP  revision  and  on 
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disapprove  this  SIP  revision  and  on 
November  29,  1993,  USEPA 
disapproved  this  SIP  revision  based  on 
the  failure  by  the  State  to  meet 
milestones  contained  in  the  committal 
SBP's  implementation  schedule 
pertaining  to  the  enactment  of  necessary 
legislative  authority.  A  full  SIP  revision 
including  State  legislative  authority  to 
implement  the  program  was  required  by 
November  15, 1993.  The  Indiana 
legislature  adjourned  on  June  30.  1993. 
without  taking  necessary  action  to 
provide  for  implementation  of  an 
enhanced  I/M  program.  On  December 
30,  1993.  USEPA  Region  5  issued  a 
letter  finding  that  the  State  had  failed  to 
submit  the  SIP  revision  required  under 
sections  110  and  182  of  the  Act.  Due  to 
the  failure  of  the  State  to  submit  a 
complete  SIP  revision  fulfilling  either 
the  requirements  of  the  Act  or  its 
commitment  to  adopt  and  implement  an 
enhanced  I/M  program  as  promised  in 
its  committal  SIP,  USEPA  proposes  to 
exercise  its  discretionary  authority 
under  the  Act  to  apply  a  statewide 
highway  funding  limitation  sanction 
and  a  2  for  1  growth  offset  sanction  in 
all  areas  required  to  have  a  permit 
program  under  the  new  source  review 
provisions  of  the  Act. 

DATES:  Comments  on  this  proposed 
action  are  to  be  submitted  by  March  15, 
1994.  The  USEPA  will  holdthree  public 
hearings  on  February  16,  18,  and  22. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  J.  Elmer 
Bortzer.  Chief,  Regulation  Development 
Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  public  hearings  will  be  held  in 
Indiana  as  follows:  February  16,  1994  in 
Valparaiso.  (Porter  County)  at  the  Porter 
County  Administration  Center  on  155 
Indiana  Avenue  in  Suite  205  at  11  a.m. 
to  4  p.m.;  February  18,  1994  in  New 
Albany  (Floyd  County)  at  the  New 
Albany  Courthouse  on  West  First  and 
Spring  Streets  in  the  third  floor 
assembly  room  at  11  a.m.  to  4  p.m.;  and 
February  22,  1994  in  Indianapolis 
(Marion  County)  at  the  Indiana 
Government  Center  South  on  402  West 
Washington  Street  in  the  auditorium  at 
11  a.m.  to  4  p.m. 

Copies  of  Indiana's  I/M  Committal  SIP 
submittal,  USEPA's  proposals  and 
rulemakings,  and  other  documents 
pertinent  to  this  proposed  rule  are 
available  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Regulation  Development  Branch.  IT 


West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo.  Environmental 
Engineer.  Regulation  Development 
Section.  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  886-6061. 
Anyone  wishing  to  come  to  Region  5 
offices  should  first  contact  Francisco  J. 
Acevedo. 

SUPPLEMENTARY  INFORMATION: 

1. 1/M  Program  Requirements 

Pursuant  to  the  1977  amendments  to 
the  Act,  vehicle  I/M  programs  were 
mandated  for  certain  areas  with  long 
standing  air  quality  problems.  The  1990 
amendments  to  the  Act  expanded  the 
role  of  I/M  programs  as  an  attainment 
strategy  and  required  USEPA  to  develop 
different  performance  standards  for 
"basic"  and  "enhanced"  I/M  programs. 
The  performance  standard  is  the 
minimum  amount  of  emission 
reductions  a  program  must  achieve, 
based  on  a  model  or  benchmark 
program  design.  In  addition,  the 
amended  Act  directed  USEPA  to 
address  requirements  for  specific  design 
elements  and  program  implementation 
issues  for  both  basic  and  enhanced  I/M 
programs.  The  amended  Act  requires 
states  containing  nonattainment  areas  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  of  the  Act  directed 
USEPA  to  publish  updated  guidance  for 
state  I/M  programs,  taking  into 
consideration  findings  of  the 
Administrator's  audits  and 
investigations  of  these  programs.  The 
Act  further  requires  each  area  required 
by  the  Act  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements,  USEPA 
promulgated  an  I/M  regulation  on 
November  5,  1992.  (57  FR  52950) 

Under  section  182(c)(3)  of  the  Act, 
areas  designated  as  serious  or  worse 
ozone  nonattainment  areas  with 
populations  of  200,000  or  more,  in 
addition  to  metropolitan  statistical  areas 
with  populations  of  100,000  or  more  in 
the  northeast  ozone  transport  region,  are 
required  to  meet  USEPA  requirements 
for  "enhanced"  I/M  programs.  These 
areas  were  required  to  submit  a  SIP 
revision  to  incorporate  an  enhanced  I/M 
program  by  November  15. 1992.  In 
Indiana,  the  State  must  implement  a 
basic  I/M  program  in  the  urbanized 
areas  of  Clark  and  Floyd  counties;  it 
must  implement  an  enhanced  I/M 
program  in  the  urbanized  areas  of  Lake 
and  Porter  counties. 


The  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  I/M  programs  as 
well  as  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  fools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment;  quality  control;  waivers 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  public 
information  and  consumer  protection: 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road  . 
testing;  SIP  revisions;  and 
implementation  deadlines. 

For  enhanced  I/M  programs,  all 
requirements  must  be  implemented  by 
January  1,  1995  except  that  areas 
switching  from  an  existing  test-and- 
repair  network  to  a  test-only  network 
may  pha.se  in  that  change  between 
January  1995  and  January  1996. 

Each  state  required  to  implement  an 
I/M  program  was  required  to  submit  by 
November  15.  1992.  a  SIP  revision  (here 
and  after  referred  to  as  "I/M  committal 
SIP")  including  two  elements:  (1)  A 
commitment  from  the  Governor  or  his/ 
her  designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation;  and,  (2)  a  schedule  for 
adoption  of  the  program,  with  interim 
milestones  including  passage  of 
enabling  statutory  or  other  legal 
authority  and  adoption  of  final 
regulations.  Acceptance  of  I/M 
committal  SIPs  in  lieu  of  full  SIPs  was 
justified  by  the  fact  that  states  could  not 
have  been  expected  to  begin 
development  of  an  I/M  program  meeting 
the  requirements  of  the  Act  and  the  1/ 
M  regulation  until  the  I/M  regulation 
was  adopted  as  a  final  rule,  which  did 
not  occur  until  November  5, 1992.  A 
complete  SIP  revision  which  contained 
all  of  the  elements  identified  in  the 
adoption  schedule,  including  the 
authorizing  legislation  and 
implementing  regulations,  was  to  be 
submitted  no  later  than  November  15, 
1993. 

On  December  2,  1992,  the  Slate  of 
Indiana  submitted  a  committal  SIP  to 
USEPA.  A  public  hearing  on  this 
submittal  was  held  by  the  State  on 
October  22,  1992,  in  Gary,  Indiana.  The 
submittal  included  a  schedule  of 
implementation  and  a  commitment  to 
the  timely  adoption  and  implementation 
of  an  I/M  program  in  the  Lake.  Porter. 
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Hark,  and  Floyd  County  ozone 
lonattainment  areas  meeting  all  the 
■equirements  of  the  L/M  regulation  and 
he  amended  Act  by  November  15.  1993. 

On  June  30. 1993.  the  Indiana 
legislature  adjourned  without  taking  the 
necessary  action  to  enable  Indiana  to 
adopt  and  implement  the  I/M  provisions 
mandated  by  the  amended  Act  and  the 
Hnal  I/M  rule  in  Lake  and  Porter 
"ounties.  Failure  to  provide  such 
authority  prevented  the  State  from 
submitting  a  complete  SIP  revision 
:ontaining  all  the  required  elements  of 
the  program  by  November  15.  1993.  On 
August  17, 1993.  USEPA  sent  a  letter  to 
Governor  Bayh  of  Indiana  and  to  the 
Regional  Administrator  of  the  Federal 
Highway  Administration  advising  them 
that  USEPA  had  decided  to  exercise  its 
liiscretionary  authority  under  section 
1 10(m)  of  the  Act  to  impose  sanctions 
at  any  time  once  a  Finding  of  SIP 
deficiency  is  made.  After  review  of  the 
committal  SIP.  USEPA  proposed  to 
disapprove  the  commitment  on 
September  9.  1993  (58  FR  47415).  and 
on  November  29.  1993  USEPA 
disapproved  this  SIP  revision  based  on 
the  failure  by  the  State  to  meet  interim 
and  final  milestones  in  the  schedule 
contained  in  the  SIP  submittal 
pertaining  to  the  enactment  of  necessary- 
authority  to  implement  I/M 
requirements  daring  the  1993  Indiana 
General  Legislative  session.  On 
November  15.  1993.  the  State  of  Indiana 
failed  to  meet  its  commitment  to  USEPA 
by  failing  to  submit  a  full  SIP  revision 
for  I/M  program  implementation. 

Beyond  TCing  a  specific  mandate  of 
the  Act.  enhanced  I/M  programs  play  an 
important  role  in  the  ability  of  Lake  and 
Porter  Counties  to  comply  with  the  CAA 
requirements  for  achieving  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  as  well  as  the  Act's 
requirements  for  reasonable  further 
progress  (RfT)  reductions  for  ozone. 
The  Act  provides  that  each  state  in 
which  all  or  part  of  certain 
classifications  for  ozone  and/or  CO 
nonattainment  areas  are  located  is 
required  to  provide  an  attainment 
demonstration  showing  that  its  SIP.  as 
revised,  will  provide  for  attainment  of 
the  NAAQS  by  the  applicable 
attainment  date(s).  The  Act  further 
requires  that  each  state  in  which  all  or 
part  of  a  serious,  severe,  or  extreme 
ozone  nonattainment  area  is  located 
shall  submit  SIP  revisions  that  will 
reduce  VOC  emissions  by  November  15. 
1996  by  at  least  15%  of  1990  baseline 
emissions.  If  the  reductions  identified  in 
the  SIP  revisions  are  less  than  15%  of 
baseline  emissions,  the  state  may  obtain 
a  waiver  under  section  182(b)(l)(A)(ii): 
this  requires  the  State  to  make  several 


demonstrations,  including  one  that  the 
plan  reflecting  the  lesser  amount 
includes  all  measures  that  can  feasibly 
be  implemented  in  the  area  in  light  of 
technological  achievability.  The  Lake 
and  Porter  areas  in  Indiana  will  have 
difficulty  meeting  the  RFP  requirements 
because  credit  for  certain  pre-1990  CAA 
programs,  such  as  the  federal  motor 
vehicle  control  program  and  basic  I/M  is 
not  allowed.  The  additional  benefits  of 
enhanced  1/M.  however,  are  fully 
creditable  towards  meeting  the  RFP 
requirement.  Enhanced  I/M  is  one  of  the 
most  powerful  tools  available  to  areas  in 
terms  of  providing  expeditious 
reductions  in  both  VOC  and  NOx.  both 
of  which  are  precursors  of  ozone. 
Finally,  a  federally  approvable 
enhanced  I/M  program  represents  one  of 
the  most  cost-effective  air  quality 
control  strategies  available.  Without  an 
effective  I/M  program,  attainment  of  the 
ozone  air  quality  standard  is  virtually 
impossible,  and  without  appropriate 
enabling  legislation,  an  enhanced  I/M 
program  cannot  be  implemented. 

II.  Sanctions  Under  the  Clean  Air  Act 

This  sanction  action  is  being 
proposed  under  USEPA's  discretionary 
authority  contained  in  section  llO(m)  of 
the  Act.  The  predicate  findings  and 
types  of  sanctions  are  in  section  179. 
The  two  sanctions  available  to  USEPA 
for  application  under  section  llO(m).  as 
provided  in  section  179(b).  are:  (1)  A 
prohibition  on  the  funding  of  certain 
highway  projects;  and  (2)  an  increase  in 
the  emission  offset  requirement  for  new 
and  modified  major  stationary  sources. 
The  highway  funding  sanction  prohibits 
the  approval  by  the  Secretary  of 
Transportation  of  any  projects  or  the 
awarding  by  the  Secretary  of  any  grants, 
under  Title  23  of  the  U.S.  Code,  other 
than  projects  or  grants  for  safety  and 
certain  other  categories  of  projects  listed 
in  section  179(b)(1).  The  offset  sanction 
requires  that,  when  states  apply  the 
emission  offset  requirement  of  section 
173  to  new  or  modified  sources,  the 
ratio  of  emission  reductions  to  increased 
emissions  must  be  at  least  2  to  1. 

Section  179(a)  of  the  Act  sets  forth  the 
findings'  which  provide  USEPA  with 
discretion  under  section  llO(m)  to 
impose  one  or  both  of  the  sanctions 
specified  under  section  179(b).  The  four 
findings  are:  (1)  A  state  has  failed,  for 
a  nonattainment  area,  to  submit  a  SIP  or 
an  element  of  the  SIP,  or  that  the  SIP  or 
SIP  element  submitted  fails  to  meet  the 
completeness  criteria  of  section  llO(k); 
(2)  USEPA  disapproves  a  SIP 


submission  for  a  nonattainment  area 
based  on  the  submission's  failure  to 
meet  one  or  more  plan  elements 
required  by  the  Act;  (3)  a  state  has  not 
made  any  other  submission  required  by 
the  Act  or  has  made  a  submission  that 
does  not  meet  the  completeness  criteria 
or  has  made  a  required  submission  that 
is  disapproved  by  USEPA  for  not 
meeting  the  Act's  requirements;  or  (4)  a 
requirement  of  an  approved  plan  is  not 
being  implemented. 

Under  section  179(a).  unless  the  state 
corrects  the  deficiency,  one  of  the  two 
sanctions  listed  in  section  179(b)  must 
be  imposed  18  months  after  a  finding  is 
made,  and  the  second  must  be  imposed 
6  months  after  the  first  sanction  is 
imposed,  if  the  deficiency  remains 
uncorrected.*  In  addition.  USEPA  may 
apply  both  sanctions  after  18  months  if 
the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  the  state. 

Although  section  179(a)  establishes 
mandatory  deadlines  for  the  application 
of  sanctions  at  certain  points  after  a 
finding  of  deficiency,  section  llO(m) 
provides  USEPA  with  the  discretion  to 
impose  section  179(b)  sanctions  at  any 
time  (or  at  any  time  after)  a  section 
179(a)  finding.  Likewise,  although 
mandatory  sanctions  under  section  179 
are  limited  to  the  area  with  the 
deficiency,  section  llO(m)  authorizes 
USEPA  to  apply  discretionary  sanctions 
to  any  portion  of  the  state  that  USEPA 
deems  reasonable  and  appropriate  to 
ensure  that  the  requirements  of  the  Act 
are  met.  See  57  FR  44534,  44536-44537. 
However,  the  Act  requires  USEPA  to 
establish  by  rule  criteria  to  ensure  that 
such  sanctions  are  not  applied  on  a 
statewide  basis  where  one  or  more 
pohtical  subdivisions  covered  by  the 
applicable  implementation  plan  are 
principally  responsible  for  the 
deficiency. 

On  September  28.  1992,  USEPA 
proposed  criteria  under  section  llO(m) 
that  it  would  use  when  proposing 
statewide  sanctions  to  determine  if  one 
or  more  political  subdivisions  is 
principally  responsible  for  a  SIP 
deficiency.  57  FR  44534.  These 
proposed  criteria  are  discussed  later  in 
this  notice. 

With  regard  to  Indiana.  EPA  is  using 
its  discretionary  authority  under  section 


1  Section  179(a)  refers  to  Agency  rmdiDgs. 
disapprovals,  and  determinations.  Tliese  will  all  be 
referred  lo  by  the  one  tenn  "findings." 


-On  October  1.  1993.  U.S.  EPA  proposed  a  rule 
governing  the  order  in  which  the  sanctions  shall 
apply  under  section  179  of  the  Act.  58  FR  51270. 
I'he  rule  proposes  that  the  offset  sanction  apply  Tirst 
and  the  highway  funding  sanction  apply  second. 
According  to  the  proposed  rule.  U.S.  EPA  may 
change  this  sequence  of  sanctions  through 
individual  notice-aiid<omniem  rulemaking.  This 
proposed  sequencing  applies  only  to  mandatory 
sanctions  that  apply  under  saction  179(a)  and  does 
not  govern  sanctions  imposed  under  section 
llCKm). 
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llO(m)  to  propose  early  sanctions^ 
based  on  Indiana's  failure  to  submit  a 
complete  SIP  to  improve  its  I/M 
program.  EPA  is  taking  this  action  for 
two  reasons:  (1)  Congress  required 
timely  submittal  of  enhanced  I/M 
programs  as  a  measure  the  State's 
metropolitan  areas  to  meet  CAA 
deadlines,  and  any  legislative  delay 
threatens  the  State's  ability  to  meet 
those  deadlines,  and  (2)  enhanced  I/M 
is  the  single  most  effective  air  pollution 
control  measure  available.  Delayed 
legislative  approval  of  an  acceptable  1/ 
M  program  places  a  disproportionate 
burden  for  cleaning  the  air  on  the  State's 
major  industrial  sources. 

III.  Proposed  Sanctions 

A.  Finding  Under  Section  179(a) 

As  stated  previously  on  December  30, 
1993,  VSEPA  Region  5  issued  a  letter 
notifying  the  State  of  its  failure  to 
submit  a  complete  SIP  revision  on 
November  15, 1993,  as  required  by  the 
Act.  USEPA's  letter  constitutes  a  finding 
under  section  179(8)  that  triggers 
USEPA's  discretionary  authority  to 
impose  the  sanctions  proposed  in  this 
notice  under  section  llO(m).  Further,  on 
November  29, 1993,  USEPA 
disapproved  Indiana's  committal  SIP 
revision  because  the  Stale  had  failed  to 
meet  its  commitment. 

If  suHicient  progress  has  not  been 
made  by  Indiana  toward  the 
implementation  of  an  approvable  UM 
program  to  be  operational  on  or  before 
January  1, 1995,  EPA  hereby  announces 
its  intention  to  impose  sanf:tions  on 
May  15, 1994. 

B.  Rational  and  Approach  for  Section 
1  Wfm)  Sanctions 

Section  llO^m)  of  the  Ad  allows 
USEPA  to  apply  the  Federal  highway 
funding  assi.'Jtapce  limitations  and  2:1 
emission  offset  sanction  of  any  time  (or 
at  any  time  after)  it  makes  a  finding 
i.nder  section  179(a).  Based  en  if.> 
n."ding  dated  December  30,  1993, 
USlP.\  is  proposing  to  impose  both  ihe 
Federal  highway  funding  asr>istance 
limitations  and  2.1  emission  offset 
s-?'jtions.  USEPA  htilievcs  thst  \he 
i.r.pc'silion  of  both  sanctior<-  i^ 
t<ppropri3'e  b^oiuie  of  Indiafia's  failuie 
to  adopt  legis'ation  to  enhamTe  its 
t-xisting  vehicle  in-perfion  and 
rriaintcnance  progi-ain.  In  tho  absents;  of 
an  improved  vehicle  inspecilon  and' 
maintenance  proiiram,  the  ability  of  the 


3  U.S.  tPA  issuej  a  le;!»f  on  Refrmbei  30,  T993, 
r.ndi.''.^  that  the  Stale's  proposed  SIP  rpviKioa  «»ms 
a  failure  to  tubtmt  ■  SEP  revision  ai  reqiiired  by  th« 
Act.  M-indator;  sanctions  c.nder  section  %7'M»]  were 
triggered  by  issuance  of  the  letter  Dolifyiiig  ibe  Sta:e 
of  the  Ending  of  the  deficiency. 


State's  metrofwlitan  areas  to  meet  the 
Clean  Air  Act  deadlines  for  attaining 
healthy  air  quality  is  severely 
compromised.  As  previously  noted, 
enhanced  vehicle  inspection  and 
maintenance  is  the  single  most  effective 
air  pollution  control  measure  available 
and  delayed  legislative  approval  of  an 
acceptable  program  further  burdens 
major  industrial  sources  of  air  pollution 
with  responsibility  for  cleaning  the  air. 

Under  section  llO(m).  USEPA  may 
apply  sanctions  to  any  portion  of  the 
state  it  determines  is  reasonable  and 
appropriate.  During  the  24  months 
following  the  finding,  USEPA  may  not 
impose  the  sanctions  statewide  if  one  or 
more  political  subdivisions  within  the 
state  is  principally  responsible  for  the 
deficiency  that  is  the  basis  for  sanctions. 
USEIPA  has  proposed  criteria  for 
determining  when  a  political 
subdivision  is  principally  responsible 
(57  FR  44534.  September  28. 1992).  The 
criteria  provide  tnal  a  political 
subdivision  is  principally  responsible  if; 
(1)  It  has  the  legal  authority  to  perform 
the  required  activity;  (2)  it  has 
traditionally  performed,  or  has  been 
delegated  the  responsibility  to  perform, 
the  required  activity;  (3)  it  has  received, 
where  appropriate,  adequate  funding,  or 
authority  to  obtain  funding,  from  the 
state  to  perform  the  required  activity;  (4) 
it  has  agreed  to  perform  (and  has  not 
revoked  the  agreement),  or  is  required 
by  state  law  to  accept  responsibility  for 
performing,  the  required  activity;  and 
(5)  it  has  failed  to  perform  the  required 
activity.  A  "political  subdivision"  is 
defined  as  the  representative  body  that 
is  responsible  for  adopting  and/or 
implementing  air  pollution  controls  for 
any  combination  of  political 
subdixisions  created  by,  or  pursuant  to, 
Federal  or  State  law.  If  no  political 
subdivision  meets  all  5  criteria,  USEPA 
may  use  its  discretion  to  determine 
whether  it  is  reasonable  and  appropriate 
to  apply  sanctions  on  a  statewide  basis. 

In  tn.w  notice,  USEPA  is  proposing  to 
use  the  above  proposed  criteria  to 
determine  if  it  may  impose  highway 
snoction  statewide  for  Indiana  because 
of  the  failure  to  submit  a  complete 
enha.i<^:eci  1/M  program. 

USUPA  believes  that  the  firvt  cxiterion 
ha«:  not  hsiin  mt't  by  any  political 
siihdivision.  Only  the  Indiana 
Ipgislafure,  compowd  of  repre^ientatives 
from  all  portions  of  the  State  of  Indiana, 
has  the  authority  to  revise  the  state 
slatu'u  to  prcvide  for  an  er.hnnced  L'M 
prc'gram  meeting  the  C\A  and  EPA 
requirements.  Once  the  |pg,':lature  has 
acted,  only  state  government  agencies 
can  adopt  any  implementing 
regulations.  While  individual  air 
pollution  control  districts  or  air  quality 


man»gerr>€nt  districts  may  request 
implementation  of  the  state  I/M  program 
within  their  districts  once  thai  program 
is  adopted,  this  authority  is  meaningless 
unless  the  State  has  first  established  an 
appropriate  program  through  legislation 
and  regulations.  Since  the  State 
legislature  has  not  enacted  the 
legislation  required  to  provide  the  legal 
authority  for  an  enhanced  I/M  program 
meeting  the  CAA  and  USEPA 
requirements,  the  program  is  not 
available  to  areas  within  the  State  that 
require  the  program. 

Since  no  political  subdivision  within 
the  State  has  met  the  first  criterion,  EPA 
believes  that  no  political  subdivision  is 
principally  responsible  for  the  failure  to 
have  an  enhanced  I/M  program. 
Therefore,  EPA  is  not  prohibited  from 
imposing  sanctions  statewide.  As  noted 
above,  the  State  legislature  bears  the 
ultimate  responsibility  to  adopt  the 
requisite  legislative  authority  and  IDEM, 
not  the  individual  air  quality  districts, 
must  subsequently  adopt  adequate 
regulations.  Since  the  State  does  bear 
the  ultimate  responsibility,  USEPA 
believes  that  it  is  reasonable  and 
appropriate  for  USEPA  to  imp>ose  the 
highway  sanction  on  the  entire  Stale. 

The  2:1  oflset  sanction  requirements 
apply  only  to  new  or  modified  major 
stationary  sources  located  or  to  be 
located  in  areas  that  are  required  to  have 
a  permit  program  pursuant  to  section 
173.  Thus,  USEPA  is  proposing  to 
impose  the  2:1  emission  offset  sanction 
in  the  following  ozone  nonattainment 
counties:  Lake,  Porter.  Qark,  Floyd. 
Marion.  St.  Joseph,  Elkhart,  and 
Vanderburgh.  The  2:1  emission  offset 
would  apply  to  all  new  or  modified 
major  stationary  sources  for  volatile 
organic  compounds  and  oxides  of 
nitrogen  that  are  locating  to  or  located 
in  eat  h  of  these  areas.  USEPA  proposes 
to  impose  the  offset  sanction  in  the 
manner  described  in  the  proposed 
action  on  the  s«»q»iencing  of  sanctions 
(58  FR  51270.  51275-51277  (Oct.  1 
1993)). 

C.  Removal  of  Discretionary  Sijnctions 

USEPA  is  projK)sing  to  temporarily 
I. ft  (i  e.,  loll)*  the  highway  and  offset 


*  Ma generai  nil«>.  »a  Agpncy  mu»i  go ihroir^K 
niifUTVikiiig  to  remove  or  sitpr  a  reqiii-fncnl 
iirpofwd  thrfMigt:  r.i'>'mak.ir.g.  Whild  U.S.  Vf'.\ 
in.'!r..lslo  iitkuf  a  not  ire  lol'i'^  the  llMin) 
(..-ni-tions  upoa  the  or.'  iirreni-e  of  the  events 
d<\«:iilmi,  iiJi  EPA  will  use  Ihe  good  cause 
exuplinn  tolbeo'h'Tvrise  Hppilcable  rvf^iiirmicr.i 
far  prLipossdTalcn-.ikirfi.  tPA  (•pli.nrs  there  is 
Rood  csuM*  to  te'l-tbe  .'.ticiinnd  cmc.r  tty  xt^'e  t«l  "i 
iSe  ai:linn  «*l<tc)i  ri!rt>s  the  defirienry  thai  re^ul!«=.J 
in  thf  imposition  of  Mnciions.  See  5  I'  S  C 
5553lb)(B).  Therefore,  no  proposed  action  (rtt 
removal  will  be  insiierf.  Consistent  %rilh  I'  S.  E^.^'« 
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sanctions  imposed  under  section  llO(ni) 
upon  the  passage  by  the  Indiana 
legislature  and  signature  by  the 
Governor  of  legislation  which  USEPA 
preliminary  determines  provides  legal 
authority  for  an  enhanced  I/M  program 
meeting  the  requirements  of  the  CAA 
and  the  I/M  regulations.  USEPA 
proposes  to  notify  the  State  of  this 
tolling  by  a  letter  to  the  Governor  and 
the  public  by  a  notice  published  in  the 
notice  section  of  the  Federal  Register. 
The  section  llO(m)  sanctions  would  noT 
be  completely  lifted  until  the  State  of 
Indiana  submits  a  complete  enhanced  1/ 
M  program  to  USEPA.  USEPA  will  take 
action  to  completely  lift  section  llO(m) 
sanctions  upon  its  determination  that 
the  State  has  submitted  a  complete 
enhanced  I/M  program. 

As  an  alternative,  EPA  proposes  that 
the  basis  for  the  discretionary  sanctions 
is  EPA's  disapproval  of  Indiana's 
committal  SIP.  If  the  EPA's  disapproval 
of  the  committal  SIP  is  the  basis  for  the 
discretionary  sanctions,  such  sanctions 
would  be  tolled  in  the  same  manner  as 
if  the  finding  of  failure  to  submit  were 
the  basis;  however,  if  the  disapproval  is 
the  basis  for  imposing  the  sanctions 
such  sanctions  would  not  be  completely 
lifted  until  EPA  formally  approves  an 
enhanced  I/M  program  for  the  State  of 
Indiana.  In  such  a  case,  EPA  would  take 
action  to  lift  the  sanctions  at  the  same 
time  as  EPA  took  final  action  approving 
the  State's  I/M  program. 

USEPA's  action  imposing  or  tolling 
the  section  llO(m)  sanctions  will  in  no 
manner  affect  EPA's  obligation  to 
impose  mandatory  sanctions  under 
section  179(a).  The  mandatory  sanctions 
clock  for  Indiana  was  triggered  on 
November  29,  1993  by  EPA's 
disapproval  of  Indiana's  committal  SIP. 
Therefore,  one  mandatory  sanction  shall 
apply  18  months  after  USEPA's  final 
disapproval  of  the  committal  SIP  and 
the  second  mandatory  sanction  shall 
apply  6  months  later.  Sanctions  under 
section  179(a)  apply  to  the  areas  for 
which  the  deficiency  exists  and  until 
such  deficiency  has  been  corrected. 
Moreover,  if  the  State  does  not  adopt 
and  USEPA  does  not  aprprove 
regulations  providing  for  an  I/M 
program  within  the  18-month  and 
additional  6-month  i>eriods  following 
the  effective  date  of  EPA's  disapproval, 
the  sanctions  will  automatically  apply 
on  those  areas  of  the  State  that  were 
required  to  have  but  do  not  have  such 
a  USEPA-approved  I/M  program  under 


intent  to  impose  discretionary  sanctions  only  on 
those  areas  that  lack  legislative  authority  U.S.  EPA 
believes  that  it  is  in  the  public  interest  to  remove, 
at  least  temporarily,  these  discretionary  sanctions  as 
expeditiously  as  possible  once  the  State  of  Indiana 
has  enacted  legislaiivaauthority. 


the  amended  Act.  See  58  FR  51270 
(October  1,1993). 

rv.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  effect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  Nevertheless,  this  action  has 
been  informally  submitted  to  0MB  for 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000.  For 
reasons  cited  below.  USEPA  has  not 
completed  a  regulatory  Hexibility 
analysis  for  this  rule. 

The  USEPA  cannot  reliably  predict 
the  impact  of  these  restrictions  because 
of  the  exemptions  authorized  for  certain 
highway  projects  related  to  mass  transit, 
public  safety,  and  those  that  have 
beneficial  air  quality  impacts.  Careful 
review  and  evaluation  of  each  project  is 
necessary  to  determine  whether  or  not 
a  project  is  exempt. 

Major  stationary  sources  of  VOC  and 
NOx  with  emissions  are  generally  not 


small  entities.  Also,  the  2:1  emission 
offset  requirement  does  not  prevent 
growth  and  modification  but  sets  a 
higher  offset  standard  than  the  current 
offset  required.  It  is  not  expected  that  a 
large  number  of  small  entities  will  be 
affected  by  the  emission  offset 
requirement.  In  the  past,  when  USEPA 
has  made  efforts  to  quantify  the  impact 
of  the  Act's  rules  on  the  construction 
and  modification  cf  sources.  USEPA  has 
been  unable  to  do  so  due,  in  part,  to  the 
need  to  obtain  information  on  future 
plans  for  business  growth.  This 
information  is  difficult  to  obtain,  as 
businesses  are  understandably  reluctant 
to  make  their  plans  public. 

The  USEPA  is  also  proposiii^  to 
impose  Federal  highway  funding 
assistance  limitations  statewide.  This 
limitation  could  affect  a  number  of 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000 
since  government  entities  often  apply 
for  and  receive  federal  funding  under 
Title  23.  United  States  Code,  for  road 
improvement  projects.  Although  a  great 
many  projects  are  exempted  under 
section  179(b)(1)(B),  a  number  of 
projects  are  expected  to  be  affected  if 
the  USEPA  takes  final  action. 

For  the  reasons  stated  above,  EPA 
cannot  further  analyze  the  economic 
impacts  of  this  action  on  small  entities. 
The  statements  in  this  package 
constitute  EPA's  full  regulatory 
flexibility  analysis. 

C.  Reporting  and  Recordkeeping 
Requirements 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  Should  the  highway 
sanctions  become  effective,  the 
Secretary  of  the  U.S.  Department  of 
Transportation  (USDOT)  is  required  to 
determine  which  projects  or  grants 
should  not  be  affected  by  the  sanction 
and  which,  therefore,  are  exempt.  This 
determination  will  be  based  on 
information  readily  available  in  existing 
documentation  gathered  for  the  purpose 
of  evaluating  the  environmental,  social, 
and  economic  impacts  of  different 
alternatives  for  transportation  projects. 
These  analyses  are  already  required  for 
the  preparation  of  environmental 
assessments  and  impact  statements 
under  the  National  Environmental 
Policy  Act  (NEPA).  Historically, 
exemption  determinations  by  USDOT 
for  sanctions  have  been  based  on  such 
NEPA  documentation  and  have  not 
necessitated  additional  information 
gathering  and  analysis  by  the  states.  In 
addition,  since  under  NEPA.  final 
environmental  documents  must  be 
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approved  by  USDOT,  in  most  cases  the 
NEPA  documentation  will  already  be  in 
USDOT's  possession.  Therefore,  USEPA 
does  not  believe  that  the  highway 
sanctions,  when  applied,  will  impose  an 
additional  information  collection 
burden  on  the  states. 

When  the  offset  sanction  applies, 
sources  subject  to  it  will  not  incur  an 
additional  information  collection 
burden  because  sources  are  already 
required  under  section  173  offset 
requirements  to  obtain  an  emission 
offset  from  between  1  to  1  and  1.5  to  1 
(depending  on  the  classification  of  the 
nonattainment  area  in  which  they  are 
located).  Should  the  offset  sanction 
apply,  if  would  not  impose  an 
additional  information  collection 
burden  because  sources  will  not  have  to 
provide  additional  information  in  the 
application  beyond  that  which  they 
would  already  have  to  provide  in  the 
absence  of  the  sanction.  (For  the 
information  collection  burcien  of  new 
requirements  of  the  amended  Act  for 
nonattainment  new  source  review  (NSR) 
and  prevention  of  significant 
deterioration,  an  information  collection 
request  is  being  prepared  to  support 
rulemaking  changes  to  parts  51  and  52.) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Motor  vehicle  pollution.  Nitrogen  oxide, 
Volatile  organic  compounds. 

Dated:  January  7,  1994. 
Carol  M.  Browner, 
Administrator. 

40  CFR  part  52  is  proposed  to  be 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AutJierity:  42  H.S.C  7401-7671q 

Subpart  A— {Amended] 

2.  Section  52.32,  as  proposed  to  be 
added  in  a  document  published 
elsewhere  in  this  Federal  Register,  is 
amended  by  adding  entries  for  the  State 
of  Indiana  in  the  tables  in  paragraphs 
(c)(l)(i)  and  (c)(2)  to  read  as  follows: 

§52.32    Discretionary  sanction  under 
section  110(m)  ol  tttm  Clean  Atr  Act 

(c)*    *    • 


(D*  • 


Affected  area 


Date 
sanctjon 
applies 


PofUar.;(s) 
affected 


State  of  Indiana- 

Ctari<  „. 

Elkhart 

Floyd 

Lake  ...„ 

Manon  .„ 

Porter 

St  Joseph  

Vanderburgti .. 


VOC.NO. 
VOC.  NO. 
VOC.NO. 
VOC.NO. 
VOC.NO. 
VOC.NO. 
VOC.NO. 
VOC.NO. 


(2)* 


Affected  area 


Date  sarx:- 
*on  appfees 


State  of  Indiana: 
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lis  section  of  the  FEDERAL  REGISTER 
ntains  documents  other  than  rules  Of 
sposed  ailes  that  are  applicable  to  the 
blic.  Notices  of  hearings  and  investigatiors. 
mmittee  meetings,  agency  decisions  and 
ings.  delegations  of  auttiority,  filing  of 
titions  and  applications  and  agency 
itements  of  organization  and  functions  are 
amples  of  documents  appearing  in  this 
ction 


EPARTMENT  OF  AGRICULTURE 

jrms  Under  Review  by  Office  of 
anagement  and  Budget 

niiar>  14.  1994. 

The  Department  of  Agriculture  has 
ihmitted  to  0MB  for  review  the 
liowing  proposal  for  the  collection  of 
formation  under  the  provisions  of  the 
iperwork  Reduction  Act  (44  U.S.C. 
lapter  35)  since  the  last  list  was 
Liblished.  This  list  is  grouped  into  new 
roposals.  revisions,  extension,  or 
■instatements.  Each  entr>-  contains  the 
lUowing  information: 
(1)  Agency  proposing  the  information 
)llection:  (2)  Title  of  the  information 
jllection;  (3)  Form  numberis).  if 
3plicahle:  (4)  How  often  the 
iformation  is  requested;  (5)  Who  will 
l!  required  or  asked  to  report;  (6)  An 
itimate  of  the  number  of  responses;  (7) 
n  estimate  of  the  total  number  of  hours 
eeded  to  provide  the  information;  (8) 
ame  and  telephone  number  of  the 
^ency  contact  f)erson. 
Questions  about  the  items  in  the 
sting  should  be  directed  to  the  agency 
erson  named  at  the  end  of  each  entry, 
opies  of  the  proposed  forms  and 
ipporting  documents  may  be  obtained 
om:  Department  Clearance  Officer. 
iSDA.  OIRM,  room  404-W  Admin. 
Idg..  Washington.  DC  20250.  (202) 
90-2118. 

evision 

Farmers  Home  Administration.  7  CFR 
1980-B.  Guaranteed  Farmer  Program 
Loans.  FmHA  449-11,  1980-15.  24. 
25.  38.  58,  64,  83,  On  occasion. 
Individuals  or  households;  State  or 
local  governments;  farms;  businesses 
or  other  for-profit;  144,340  responses; 
191.027  hours.  Jack  Holston  (202) 
720-9736. 

Agricultural  Marketing  Service. 
National  Research,  Promotion,  and 
Consumer  Information  Programs, 
Recordkeeping:  on  occasion;  monthly; 
semi-annually.  Individuals  or 


households;  farms,  businesses  or 
other  for-profit;  small  businesses  or 
organizations;  4.472,143  responses: 
389,544  hours,  Margie  B.  Trainor 
(202)720-1123. 

Extension 

•  Agricultural  Marketing  Service,  Limes 
Grown  in  Florida,  Marketing  Order 
No.  911,  Recordkeeping;  on  occasion, 
weekly:  annually,  farms;  businesses  or 
other  for-profit:  small  businesses  or 
organizations:  2,372  responses;  278 
hours.  Gary  Rasussen  (202)  720-5331. 

Reinstatement 

•  Farmers  Home  Administration,  7  CFR 
1924-F,  Complaints  and 
Compensation  for  Construction 
Defects,  FmHA  1924-4 

On  occasion.  Individuals  or  households: 
5,300  responses;  1,500  hours.  Jack 
Holston  (202)  720-9736. 

•  Agricultural  Stabilization  and 
Conservation  Service,  7  CFR  Part 
1475,  Emergency  Feed  Program,  CCC- 
652,  640.  640-A.  651.  651B,  651 
Appendix,  653A,  657.  658.  659.  On 
occasion,  farms;  381,000  responses; 
81,832  hours,  Clarence  Domire  (202) 
720-7673. 

•  Agricultural  Stabilization  and 
Conservation  Service.  7  CFR  1423.1 
Processed  Commodities  Standards, 
CCC-560,  55.  33.  33A.  34.  34-1.  29. 
29-1.  29-2.  29-3.  56.  56-1.  56-2.  KC- 
140,  269A,  On  occasion;  annually, 
businesses  or  other  for-profit;  13.955 
responses.  16.784  hours.  Barry  Klein 
(202) 720-4647. 

•  Soil  Conservation  Service,  Rural 
Abandoned  Mine  Program  (RAMP), 
CS-LTP-11.  IIA, llB. 12.  13,  150- 
156,  FNM  140-141.  On  occasion. 
Individuals  or  households;  State  or 
local  governments;  farms;  990 
responses:  845  hours.  Bobby 
Rakestraw  (202)  720-1866. 

New  Collection 

•  Rural  Electrification  Administration, 
Demand  Side  Management  and 
Integrated  Resource  Plan.  On 
occasion.  Small  businesses  or 
organizations;  63  responses;  2.920 
hours,  F.  Lamont  Heppe.  Jr.  (202) 
720-0736. 

•  Animal  and  Plant  Health  Inspection 
Service,  Permit  for  Movement  of 
Restricted  Animals — Addendum  1, 
VS  1-27.  On  occasion.  Farms;  33 


responses:  5  hours.  Dr.  Daniel  E. 
Harpster  (301)  436-6954. 
Larry  K.  Roberson. 

Deputy  Department  Clearance  Officer. 
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Forest  Service 

West  Fork  Squaw  Timber  Sale; 
Clearwater  National  Forest,  Idaho 
County,  ID 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
analyze  and  disclose  the  environmental 
impacts  of  a  proposal  to  harvest  timber, 
regenerate  harvested  timber  stands, 
rehabilitate  existing  sediment  sources, 
reconstruct  existing  roads,  and  construct 
new  roads  in  a  portion  of  the  West  Fork 
Squaw  Creek  and  Spring  Creek 
drainages  on  the  Powell  Ranger  District. 
An  environmental  impact  statement 
(EIS)  will  be  prepared  which  will 
document  the  analysis.  This  EIS  will 
tier  to  the  Clearwater  National  Forest 
Land  and  Resource  Management  Plan 
Final  EIS  of  September  1987.  which 
provides  overall  guidance  in  achieving 
the  desired  condition  for  the  area.  The 
primary  purpose  and  need  of  the 
proposed  action  is  to  implement  land 
management  direction  for  the  West  Fork 
Squaw  Creek  and  Spring  Creek 
drainages.  The  goal  is  to  develop  a 
viable  timber  sale  proposal  that  is 
compatible  with  current  resource 
management  objectives. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
January  31.  1994.  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS.  The  Draft  EIS  will  be  filed 
with  the  Environmental  Protection 
Agency  by  May  1. 1994.  The  Final  EIS 
and  Record  of  Decision  are  expected  in 
November  of  1994. 

ADDRESSES:  Send  written  comments  to 
the  Responsible  Official.  Margaret  J. 
Gorski  District  Ranger,  Powell  Ranger 
District.  Powell  Ranger  Station.  Lolo, 
Montana  59847. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Johnson.  West  Fork  Squaw 
Analysis  Interdisciplinary  Team  Leader, 
or  Margaret ).  Gorski.  District  Ranger. 
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Powell  Ranger  District.  Lolo,  Montana 
59847.  (208)942-3113. 
SUPPLEMENTARY  INFORMATION:  The 
analysis  area  in  which  the  proposed 
management  activities  would  occur 
consists  of  approximately  3,650  acres  of 
National  Forest  land  in  the  West  Fork  of 
Squaw  Creek  and  Spring  Creek  drainage 
on  the  Powell  Ranger  District.  The  study 
area  includes  all  or  portions  of  Sections 
1.  2.  11,  12,  13,  14,  and  24  of  T37N, 
R12E  and  Sections  6,  7.  18.  and  19.  of 
T37N,  R13E,  Boise  Meridian,  Idaho 
County.  Idaho. 

The  Land  and  Resource  Management 
Plan  for  the  Clearwater  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards,  guidelines  and 
management  area  direction.  In  the  West 
Fork  Squaw  Creek  analysis  area,  four 
Forest  Plan  Management  Areas  are 
found:  El  which  emphasized  optimum 
timber  management,  M2  which 
emphasizes  protection  of  riparian 
values,  A6  which  emphasizes  the 
cultural  and  visual  resources  from  the 
historic  trail  corridor,  and  US  which  is 
lands  unsuitable  for  timber  production. 
The  areas  of  proposed  timber  harvest, 
regeneration  and  associated  road 
construction  and  reconstruction 
activities  are  located  in  Management 
Area  El,  which  emphasizes  optimum 
sustained  timber  production. 

To  dale,  considerable  scoping  and 
analysis  has  been  done  in  regard  to  the 
proposed  action.  In  April  1991  the  staff 
of  the  Powell  Ranger  District  began  an 
Integrated  Resource  Analysis  (IRA)  of 
the  West  Fork  of  Squaw  Creek 
(Silvicultural  compartment  621)  to 
identify  the  existing  and  desired 
conditions.  During  December  of  1991,  a 
Position  Statement  was  sent  to  the  staff 
of  the  Clearwater  National  Forest,  State 
agencies,  the  Nez  Perce  Tribal  Executive 
Committee,  and  other  known  local 
interest  groups  and  individuals 
informing  the  public  of  the  analysis  and 
seeking  comment.  In  January  1992,  an 
Interdisciplinary  Team  (IDT)  was 
assigned  to  continue  the  analysis  after 
receiving  a  number  of  comments  during 
the  initial  scoping  phase.  This  team 
identified  the  primary  issues  in 
February  1992  after  reviewing  the  input 
received. 

The  key  issues  identified  by  the 
Interdisciplinary  Team  are: 

1.  Scenery — Proposed  logging  and 
road  construction  may  influence,  either 
positively  or  negatively,  the  view  from 
the  Lolo  Trail  Corridor,  which  consists 
of  the  Lolo  motorway,  Nez  Perce 
National  Historic  Trail,  and  the  Lewis  & 
Clark  National  Historic  Landmark. 


2.  Fisheries  and  Water  Quality — 
Proposed  logging  and  road  construction 
will  be  analyzed  for  sediment 
production  and  potential  mitigation 
measures  to  determine  effects  on  the 
west  fork  and  mainstem  of  Squaw  Creek 
(recently  recovered  to  minimum  Forest 
Plan  standards)  affecting  the  Spring/ 
Summer  Chinook  salmon  and  the  bull 
trout. 

3.  Old  Growth,  Wildlife,  and 
Threatened,  Endangered,  and  Sensitive 
Species — 

Old  Growth — Proposed  logging  and 
road  construction  may  reduce  the  level 
of  old-growth  habitat  in  the  analysis 
area  and  further  fragment  corridors 
linking  areas  of  old-growth  habitat. 
Potential  Old  Growth  stands  within  or 
adjacent  to  proposed  activities  will  be 
field  verified. 

Wildlife — Timber  harvesting  and  road 
construction  may  create  new  openings, 
decreasing  suitable  habitat  needed  for 
wildlife.  Threatened,  Endangered  and 
Sensitive  Species — Timber  harvesting 
and  road  construction  may  affect 
Threatened,  Endangered  and  Sensitive 
species  or  their  habitat. 

4.  Timber  Management — Proposed 
logging  may  increase  overall  stand 
productivity  by  removing  timber  which 
has  reached  biological  maturity  and  by 
removing  timber  which  is  infected  with 
bark  beetles  and  disease  pathogens. 
Proposed  logging  would  also  contribute 
timber  to  the  local  and  National  timber 
supply. 

5.  Economics — Proposed  logging  and 
environmental  protection  measures  may 
affect  the  economic  viability  of  a  timber 
sale  offering. 

In  response  to  the  identified  issues 
and  concerns,  the  IDT  has  described 
four  management  alternatives.  One  of 
these  is  the  "no-action"  alternative  in 
which  timber  harvest,  timber  stand 
regeneration,  and  road  construction/ 
reconstruction  activities  would  not  be 
implemented.  Three  other  alternatives 
will  examine  various  levels  and 
locations  of  timber  harvest, 
rehabilitation  of  active  sediment 
sources,  and  road  construction/ 
reconstruction  activity.  Various  mixes  of 
timber  and  non-timber  resource  values 
of  each  alternative  will  also  be 
examined. 

Under  the  action  alternatives  that  the 
Interdisciplinary  Team  has  described  to 
this  point,  timber  harvest  ranges  from 
1.9  to  3.9  million  board  feet  (MMBF), 
with  harvest  directly  affecting  from  323 
to  472  acres.  To  access  proposed  harvest 
units,  up  to  0.9  mile  of  new  road 
construction  and  no  road  reconstruction 
would  be  required. 

The  preliminary  analysis  indicates 
that  tentative  alternatives  may  have 


significant  effects  to  the  environment. 
The  Responsible  Official,  Margaret  J. 
Gorski,  Powell  District  Ranger,  has 
decided  to  continue  the  analysis  and 
document  it  with  an  Environmental 
Impact  Statement.  Due  to  changed 
environmental  conditions,  the  proposed 
action  is  changed  from  the  original 
position  statement. 

The  Forest  Service  is  now  seeking 
further  information  and  comments  from 
Federal.  State,  local  agencies,  and  other 
individuals  or  organizations  who  ar* 
interested  in  or  affected  by  the  proposed 
action.  This  additional  input  will  be 
used  in  preparing  the  Draft  EIS  (DEIS). 

The  process  will  include: 

1.  Identification  of  additional 
potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues, 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies. 

Tne  EIS  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  the  Forest  Plan. 
The  Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  effects  of  the  alternatives.  In 
addition,  the  EIS  will  disclose  site 
specific  mitigation  measures  and  their 
expected  effectiveness. 

Public  participation  will  be  espe<  iaily 
important  at  several  points  in  the 
analysis.  People  are  encouraged  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  A  Final  EIS  is  expected  to  be 
filed  in  November  1994.  Two  key  time 
periods  have  been  identified  for  receipt 
of  formal  comments  on  the  analysis: 

1.  Scoping  period  (now  through 
January  1994). 

2.  Review  of  the  Draft  EIS  in  June 
1094. 

The  U.S.  Fish  and  Wildlife  Service. 
Department  of  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act.  the  U.S. 
Fish  and  Wildlife  Service  will  review 
the  EIS  and  Biological  Assessment  of 
the  effects  on  Threatened  and 
Endangered  species,  including  the 
grizzly  bear,  gray  wolf,  and  fall  chinook 
salmon. 

The  DEIS  is  expe<:ted  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  by 
May  1994.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  of  the 
DEIS  in  the  Federal  Register.  After  a  45- 
day  public  comment  period,  the 


I 


3SS2 


Federal  Register  /  Vol.  59.  No.  15  /  Monday.  January  24.  1994  /  Notices 


:omments  received  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
the  final  Environmental  Impact 
Statement  (FEIS).  The  FEIS  is  scheduled 
to  be  completed  by  November  1994.  The 
Forest  Service  will  respond  in  the  FEIS 
to  the  comments  received  on  the  DEIS. 
The  responsible  official  is  the  District 
Ranger  of  the  Powell  Ranger  District. 
Clearwater  National  Forest.  Lolo. 
Montana  59847.  The  decision  and 
reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAgoon  V.  Model.  803  f.2d  1016. 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 


Dated;  January  11. 1994. 
Margaret  J.  Gorski. 

District  Ranger.  Powell  Ranger  District. 

Cleanvater  National  Forest. 

[FR  Doc.  94-1526  Filed  1-21-94;  lOKWamI 
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G.  Antolini  and  Son,  Colson  Quarry 
Operations 

agency:  Forest  Service,  USDA  and 
Pacific  Unified  School  District. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS).  as  required  by  the 
National  Environmental  Quality  Act 
(NEPA).  The  proposed  project  is  to 
evaluate  a  10- Year  Plan  of  Operations 
submitted  by  G.  Antolini  and  Son  for 
continuing  quarrying  operations  at  the 
Colson  Quarry.  The  quarry  is  located  on 
the  Santa  Lucia  Ranger  District,  Los 
Padres  National  Forest.  Santa  Barbara 
County.  California.  The  proposal  could 
result  in  the  approval  of  the  proposed 
Operating  Plan  and  the  issuance  of  a 
Contract  for  the  Sale  of  Mineral 
Materials  to  G.  Antolini  and  Son. 
Operating  period  could  be  for  as  little  as 
five  years  or  as  long  as  ten  years. 
Proposed  operating  volume  is  an  annual 
maximum  of  two  thousand  tons. 
DATES:  Any  new  information  or  issues 
regarding  this  analysis  will  be  accepted 
on  or  before  February  23. 1994. 
At>ORESSES:  Submit  written  comments 
concerning  new  information  or  issues 
related  to  this  analysis  to  Dennis 
Cooper,  Lands  and  Minerals  Assistant. 
1616  Carlotti  Drive.  Santa  Maria. 
California,  93454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Dennis  Cooper. 
Lands  and  Minerals  Assistant.  1616 
Carlotti  Drive.  Santa  Maria,  California, 
93454,  telephone  (805) 925-9538. 
SUPPLEMENTARY  INFORMATION:  The 
project  has  been  proposed  by  G. 
AntoUni  and  Son,  in  order  to  continue 
quarrying  operations  inside 
approxinvately  fifty  acres  of  National 
Forest  System  lands  on  the  Los  Padres 
National  Forest.  The  proposed  operation 
would  involve  additional  open-pit 
mining  of  decorative  building  stone 
from  approximately  eighteen  acres  of 
National  Forest  System  lands.  The 
remaining  thirty-two  acres  is  divided 
into  sixteen  acres  for  support  facilities 
and  sixteen  acres  for  old  waste  dumps. 
Disposal  of  mine  wastes  would  be 
inside  of  the  existing  quarry  area. 
Annual  volume  of  stone  removed  from 


the  quarry  would  not  exceed  2000  tons 
per  year.  Proposed  project  is  for  a  total 
of  ten  years. 

The  original  proposal  by  G.  Antolini 
and  Son  resulted  in  the  preparation  of 
an  environmental  assessment  for  the 
proposed  action  and  four  alternatives. 
The  four  alternatives  included  "No 
Action"  and  three  alternatives  that 
would  allow  quarrying  operations.  The 
three  operating  alternatives  vary  in  the 
amounts  of  Forest  land  that  would  be 
disturbed,  the  different  operating 
requirements  and/or  the  lengths 
imposed  on  the  total  operating  time. 
Based  on  agency  scoping  and  issues 
related  to  reclamation  and  the  Surface 
Mining  and  Reclamation  Act  ISMARA] 
(California  Public  Resources  Code  2710 
et  seq.),  it  was  determined  that  an 
environmental  impact  statement  would 
be  required. 

The  project  will  require  G.  Antolini 
and  Son  to  submit  to  the  Resource 
Management  Department,  Santa  Barbara 
County,  California,  a  Reclamation  Plan 
as  per  SMARA.  Any  decision  to  approve 
the  proposed  Of>erating  Plan  would  be 
in  accordance  with  Forest  Service  rules 
and  regulations  for  the  disposal  of 
mineral  materials  as  found  at  36  CFR 
228.40  through  228.67  and  the 
regulations  contained  in  SMARA.  The 
County  of  Santa  Barbara,  California,  as 
per  the  October  1992  Memorandum  of 
Understanding  between  ti\e  State  of 
California,  Department  of  Conservation 
and  the  State  Mining  and  Geology 
Board,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Pacific 
Southwest  Region,  and  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  California,  will  be 
accepting  the  final  EIS  as  a  functionally 
equivalent  document  to  meet  their 
requirements  under  SMARA. 

In  an  effort  to  inform  and  to  seek  new 
information,  comments  and  assistance 
during  the  original  scoping  period,  the 
Santa  Lucia  Ranger  District.  Los  Padres 
National  Forest,  formally  contacted 
ninety-two  Federal.  State,  and  local 
agencies  and  other  individuals  and 
organizations  who  potentially  were 
interested  in  or  were  affected  by  the 
proposed  action  in  December  1992.  An 
additional  twenty-four  potentially 
interested  individuals  were  formally 
contacted  in  January  1993.  A  total  of 
seven  written  responses  were  received 
by  the  Forest  Service.  This  input  was 
used  to  determine  the  scope  of  the 
document  and  to  validate  the  range  of 
alternatives.  The  final  phase  of  the 
public  involvement  process  will  be  the 
request  for  public  comments  on  the 

draft  EIS. 

Prehminary  issues  which  have  been 
identified  are:  visual  viewshed.  cultural 


and  paleontological  resource  impacts, 
slope  stability,  rehabilitation  and 
reclamation  of  the  mine  and  all  of  the 
associated  area,  impacts  to  water 
quality,  impacts  to  air  quality,  noise 
pollution,  additional  traffic  and  the 
need  for  road  maintenance,  impacts  to 
the  biological  resources,  and 
socioeconomic  effects. 

The  responsible  official  for  the  Forest 
Service  and  the  NEPA  process  is 
Kathryn  J.  Silverman,  District  Ranger, 
Santa  Lucia  Ranger  District,  1616 
Carlotti  Drive.  Santa  Maria,  California, 
93454. 

The  decision  to  be  made  by  the 
Distrit  t  Rr.nger  is  whether  or  not  to 
approve  the  proposed  10- Year  Plan  of 
Operations  for  the  Colson  Quarry,  as 
submitted  by  G.  Antolini  and  Son,  or  to 
select  another  alternative  for 
management  of  the  current  quarry  and 
the  associated  National  Forest  System 
lands. 

The  estimated  date  for  completion  of 
the  DEIS  is  February  22,  1994.  The 
estimated  date  for  completion  of  the 
final  EIS  is  April  14, 1994. 

The  comment  period  of  the  Draft 
Environmental  Impact  Statement  will  be 
4.S  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  importation  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
•Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model,  803  F.  2nd  1016,  1022  (9th  Cir. 
1986)  and  Western  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334,  1338  (ED. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  available 
to  the  Forest  Service  at  a  time  when  it 
can  meaningfully  consider  them  and 
respond  to  them  in  the  environmental 
impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 
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comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

D.ited:  January  12,  1994. 
Kathryn  J.  Silverman, 
District  Ranger. 
IFR  D<x;.  94-1525  Filed  1-21-94;  10:00  am| 

BILLING  CODC  MIO-II-M 


Proposed  Millwood  Timber  Sale  Within 
the  Council  Mountain  Roadless  Area, 
Payette  National  Forest,  Adams 
County,  10 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  the  proposed  Millwood 
Timber  Sale,  Council  Ranger  District. 
Payette  National  Forest,  Idaho.  The 
proposed  sale  would  construct  road  and 
harvest  timber  within  a  portion  of  the 
Council  Mountain  Roadless  Area  that 
the  Payette  National  Forest  Land  and 
Resource  Management  Plan  (1988) 
allocated  to  multiple  use  management. 

The  agency  gives  notice  of  the 
environmental  analysis  and  decision- 
making process  that  is  beginning  on  the 
proposal  so  that  interested  and  affeded 
people  know  how  they  may  participate 
and  contribute  to  the  final  decision.  The 
agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis, 
including  issues  to  be  addres.sed  during 
the  analysis. 

A  scoping  meeting  will  be  held  to 
gather  comments  from  the  public  on  the 
proposed  action.  The  meeting  will  be 
Thursday,  Febniary  3,  at  7  p.m.  at  the 
Council  Ranger  District  office 
conference  room  in  Council,  Idaho. 
Forest  Service  officials  will  explain  the 
proposed  action  and  planning  process, 
and  accept  public  input. 

A  scoping  document  explaining  the 
proposed  action  and  analysis  process  is 
also  available  from  the  contacts 
identified  below. 

DATES:  Comments  on  the  scope  of  the 
analysis  must  be  received  by  March  1, 
1994. 


ADDRESSES:  Send  written  comments  to 
Pete  L.  Johnston,  District  Ranger, 
Council  Ranger  District,  Payette 
National  Forest,  P.O.  Box  567,  Council. 
ID  83629. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Johnston,  District  Ranger,  or  Tracy 
Beck,  EIS  Team  Leader,  phone  208- 
253-4215. 

SUPPLEMENTARY  INFORMATION:  The  USDA 
Forest  Service  is  proposing  to  construct 
18.8  miles  of  road  and  harvest  about 
17.5  million  board  feet  of  timber  from 
1 ,847  acres  of  suitable  timber  lands 
within  the  Millwood  timber  sale  area.  A 
mix  of  silvicultural  treatments  is 
proposed,  including  209  acres  of 
commercial  thinning,  467  acres  of 
shelterwood  (about  35  percent  crown 
canopy  closure),  351  acres  of  irregular 
shelterwood  (50-60  percent  crown 
canopy  closure),  452  acres  of  reserve 
tree  (about  5  trees  per  acre),  306  acres 
of  sanitation/salvage,  and  62  acres  of 
strata  21  rehabilitation.  This  mix  of 
silvicultural  prescriptions  seeks  to 
retain  suitable  habitat  for  sensitive 
species  within  all  treatment  units  where 
it  currently  exists,  improve  forest  health 
(resilience  and  resistance  to  insect  and 
disease),  and  increase  dominance  of 
serai  ponderosa  pine  and  Douglas-fir. 

Helicopter  logging  is  proposed  for  150 
acres  (8  percent  of  the  treatment 
acreage).  Skyline  logging  is  proposed  for 
894  acres  (48  percent  of  the  treatment 
acreage).  Tractor  logging  is  proposed  for 
803  acres  (44  percent  of  the  treatment 
acreage).  The  proposed  mix  of  logging 
systems  seeks  to  protect  leave  stands 
and  regenerate  stands  in  a  cost  efficient 
and  cost  effective  manner. 

This  sale  lies  within  the  Council 
Mountain  Roadless  Area,  Adams 
County,  Idaho.  Mill  Creek  and 
Cottonwood  Creek  are  the  two  drainages 
within  the  proposed  timber  sale  area; 
both  are  tributaries  of  the  Weiser  River. 

The  proposal  follows  direction  in  the 
Payette  National  Forest  Land  and  • 
Resource  Management  Plan,  1988 
(Forest  Plan).  The  decision  to  be  made 
is  whether  the  sale  area  should  be 
entered  at  this  lime  for  timber  har\est 
and  associated  activities,  and,  if  so.  the 
specific  conditions  of  entr>'. 

Preliminary  issues  include  the 
proposal's  effect  on  roadless 
characteristics,  vegetation,  water 
quality,  biological  diversity,  fisheries, 
soils,  wildlife  habitat,  and  economics. 

Preliminary  alternatives  being 
considered  include  no  action,  one  that 
seeks  to  achieve  Forest  Plan  objectives 
to  maximize  timber  growth  and  yield, 
and  the  proposed  action  alternative  that 
modifies  timber  management  intensity 
in  response  to  the  preliminary  issues. 
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A  draft  environmental  impact 
statement  PEIS)  considering  the 
proposed  action  and  a  reasonable  range 
of  alternatives  will  be  prepared.  The 
DEIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  and 
to  be  available  for  public  review  by 
March  1995.  The  comment  period  on 
the  DEIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
revie\%-ers  early  notice  of  several  court 
rjlings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  that  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
S'RDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  8ti3  F.2d  1016. 1022  (9th 
Qrcuit,  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement." 

To  assist  the  Forest  Service  in 
identif>ing and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draift  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  m.ay  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  fwints. 

The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  July  1995. 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor.  Payette 
National  Forest.  MoCall.  ID  83638. 


Dated:  January  10. 1994. 
David  F.  Alexander. 
Forest  Supervisor. 

jFR  Doc.  94-1501  Filed  1-21-94:  10:00  am] 
HLUNC  CODC  M1«-1t-« 

Proposed  Crystal  Creek  Timt>er  Sale 
within  the  Council  Mountain  Roadless 
Area.  Payette  National  Forest,  Adams 
County,  10 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  the  proposed  Crystal  Creek 
Timber  Sale.  Council  Ranger  District. 
Payette  National  Forest.  Idaho.  The 
proposed  sale  would  construct  road  and 
harvest  timber  within  a  portion  of  the 
Council  Mountain  Roadless  area  that  the 
Payette  National  Forest  Land  and 
Resource  Management  Plan  (1988) 
allocated  to  multiple  use  management. 

The  agency  gives  notice  of  the 
environmental  analysis  and  decision- 
making process  that  is  beginning  on  the 
proposal  so  that  interested  and  affected 
people  know  how  they  may  participate 
and  contribute  to  the  final  decision.  The 
agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis, 
including  issues  to  be  addressed  during 
the  analysis. 

A  scoping  meeting  will  be  held  to 
gather  comments  from  the  public  on  the 
proposed  action.  The  meeting  will  be 
Thursday.  February  3.  7  p.m.  at  the 
Council  Ranger  District  office 
conference  room  in  Council.  Idaho. 
Forest  Service  officials  will  explain  the 
proposed  action  and  planning  process, 
and  accept  public  input. 

A  scoping  document  explaining  the 
proposed  action  and  analysis  process  is 
also  available  from  the  contacts 
identified  t)€low. 

DATES:  Comments  on  the  scope  of  the 
analysis  should  be  received  by  February 
14,  1994.  to  assure  timely  consideration. 
ADDRESSES:  Send  written  comments  to 
Pete  L.  Johnston.  District  Ranger. 
Council  Ranger  District.  Payette 
National  Forest.  P.O.  Box  567.  Council. 
ID  83629. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Johnston.  District  Ranger,  or  Tracy  Beck. 
EIS  Team  Leader,  phone  208-253^215. 
SUPPLEMENTARY  »Nf  ORMATION:  The  USDA 
Forest  Service  is  proposing  to  construct 
10.0  miles  of  road  and  harvest  about 
14.9  million  board  feet  of  timber  from 
1.145  acres  of  suitable  timber  lands 
within  the  Cr>'stal  Creek  timber  sale 
area.  A  mix  of  silvicultural  treatments  is 


proposed,  including  8  acres  of 
commercial  thinning,  101  acres  of 
shelterwood  (about  35  percent  crown 
canopy  closure).  643  acres  of  reserve 
tree  (about  5  trees  per  acre),  and  393 
acres  of  sanitation/salvage.  This  mix  of 
silvicultural  prescriptions  seeks  to 
retain  suitable  habitat  for  sensitive 
species  within  all  treatment  units  where 
it  currently  exists,  improve  forest  health 
(resilience  and  resistance  to  insect  and 
disease),  and  increase  dominance  of 
serai  ponderosa  pine  and  douglas-fir. 

Helicopter  logging  is  proposed  for  354 
acres  (31  percent  of  the  treatment 
acreage).  Skyline  logging  is  proposed  for 
322  acres  (28  percent  of  the  tre.itment 
acreage).  Tractor  logging  is  propo.sed  for 
469  acres  (41  percent  ot  the  treatment 
acreage).  The  proposed  mix  of  logging 
systems  seeks  to  protect  leave  stands 
and  regenerate  stands  in  a  cost  efficient 
and  cost  effective  manner. 

This  sale  lies  within  the  council 
Mountain  Roadless  Area,  Adams 
County.  Idaho.  Crystal  Creek  and  Lake 
Creek  are  the  two  drainages  within  the 
proposed  timber  sale  area;  both  are 
tributaries  of  the  Middle  Fork  Weiser 
River. 

The  proposal  follows  direction  in  the 
Payette  National  Forest  Land  and 
Resource  Management  Plan.  1988    ■ 
(Forest  Plan).  The  decision  to  be  made   . 
is  whether  the  sale  area  should  be 
entered  at  this  time  for  timber  hanest 
and  associated  activities,  and.  if  so.  the 
specific  conditions  of  entry. 

Preliminary  issues  include  the 
proposal's  effect  on  roadless 
characteristics,  vegetation,  water 
quality,  biological  diversity,  fisheries, 
soils,  wildlife  habitat,  and  economics. 

Preliminary  alternatives  being 
considered  include  no  action,  an 
alternative  that  seeks  to  achieve  forest 
Plan  objectives  to  maximize  timber 
growth  and  yield,  and  the  projxtsed 
action  alternative  that  modifies  timber 
management  intensity  in  response  to  the 
preliminary  issues. 

A  draft  environmental  impact 
statement  (DEIS)  considering  the 
proposed  action  and  a  reasonable  range 
of  alternatives  will  be  prepared.  The 
DEIS  is  expected  to  he  filed  with  the 
Environmental  Protection  Agency  and 
to  be  available  for  public  review  by 
March  1995.  The  comment  period  on 
the  DEIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  early  notice  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
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statemeots  must  structure  their 
participstion  in  the  environmental 
review  of  that  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nudear  Power  Corp.  v. 
NBDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
ci«npletion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d  1016. 1022  (9th 
Circut,  1986)  and  lV/scons;n  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
ruliiigs,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if  - 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  environmental  impact 
statenoent  is  scheduled  to  be  completed 
by  July  1995. 

The  Responsible  Official  is  David  F. 
Alexander.  Forest  Supen'isor,  Fayette 
National  Forest.  McCall.  ID  83638. 

Dated:  January  10,  T994. 
David  F.  Alexmder, 

Forest  Supervisor. 

jFR  Doc.  94-1502  Filed  1-21-94;  10:00  am) 

BILUNG  COOC  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Racial  and  E0imc  Tensions 
in  American  CommunWes:  Poverty, 
Inequafity,  and  Oiacrimlnation;  New 
York  City,  WV 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983. 


Pub.  L  98-183.  97  Stat.  130;.^ 
amended,  that  a  public  hearing  of  the 
U.S.  Commission  on  Civil  Rights  will 
commence  on  Monday.  February  28. 
1994.  beginning  at  11:30  a.m..  in  the 
Ceremonial  Court  of  the  U.S.  Court  of 
International  Trade,  located  at  One 
Federal  Plaza.  New  York.  New  York 
10007. 

The  puipose  of  the  hearing  will  be  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  in  order 
to  examine  the  underlying  causes  of 
racial  and  ethnic  tensions  in  the  United 
States. 

The  Commission  is  an  independent, 
bipartisan,  factfinding  agency, 
authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  concerning  legal 
developments,  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex.  age,  handicap,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impuiired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Ser\'ices  and 
Clearinghouse  Division,  at  (202)  376- 
8105  (TDD  (202)  376-8116)),  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  hearing. 

Dated  at  Washington.  D.C.,  January  18. 
1994. 

Mary  Frances  Berry, 
Chairperson. 
(PR  Doc.  94-1546  Filed  1-21-94;  10:00  ami 

BILUNQ  CODE  e33S-01-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Dayton,  OH  MSA 
(Service  Area) 

AGENCY:  Minority  Business 
De^-elopment  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  CentCT  (MBDC) 
program.  The  total  cost  of  perfonnance 
for  the  first  budget  period  (12  months) 
from  July  1. 1994  to  June  30.  1995  is 
estimated  at  S19S,971.  llie^ypUcation 


must  inchKle  a  minimum  cost-share  of 
15%  of  the  total  project  cod  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributknts,  cliemt  fees.  in4dnd 
contributions  or  combinations  thereot 
The  MBDC  will  operate  in  the  Dayton, 
Ohio  geographic  service  area.  The  award 
number  of  this  MBDC  will  be  05-10- 
94006-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperatiw  agreement 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms:  to  offer  a  full  range  of 
management  and  technical  assistance  lo 
minority  entrepreneurs:  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  f  10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
resjxmsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Fmal  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  applicant  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
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assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBEXI  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
hinds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  March  1. 1994.  Applications  must  be 
postmarked  on  or  before  March  1, 1994. 

ADDRESSES:  Chicago  Regional  Office,  55 
E.  Monroe  Street,  suite  1440,  Chicago, 
Illinois  60603.  (312)  353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office,  telephone  (312)  353- 
0182. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-bid 
conference  will  be  held  on  February  4, 
1994,  at  10  a.m.  at  the  Chicago  Regional 
Office.  Questions  concerning  the 
preceding  information  can  be  answered 
by  the  contact  person  indicated  above, 
and  copies  of  application  kits  and 
applicable  regulations  can  be  obtained 
at  the  above  address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  cost.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 


other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  charges  such  as  fraud, 
iheft,  perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  may  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nan  procurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  Section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
apphes. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  part  26,  Subpart 
F.  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 


grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

A  n  ti -Lobbying  Disclosures — A  n  y 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  mu.st  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications — ^Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 
11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 

Dated;  January  14,  1994. 
David  Vega, 

Regional  Director,  Chicago  Regional  Office. 
|FR  Doc.  94-1503  Filed  1-21-94;  1000  ami 

BILUNO  CODE  3S10-ai-M 


Patent  and  Trademark  Office 

Grant  of  Certificate  of  Interim 
Extension  of  the  Term  of  U.S.  Patent 
No.  4.005,196;  Olestra 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  patent  term  extension. 

SUMMARY:  The  Patent  and  Trademark 
Office  has  issued  a  certificate  under  35 
U.S.C.  156(d)(5)  for  a  one-year  interim 
extension  of  the  term  of  U.S.  Patent  No. 
4,005,196  that  claims  the  food  additive 
known  as  olestra. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  A.  Dost  by  telephone  at  (703) 
305-^813;  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  end 
Trademarks,  Washington.  D.C.  20231. 
SUPPt.EMENTARY  INFORMATION:  Section 
156  of  Title  35.  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review. 
Under  section  156,  a  patent  is  eligible 
for  term  extension  only  if  regulatory 
review  of  the  claimed  product  was 
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completed  before  the  original  patent 
term  expired. 

On  December  3. 1993,  section  156  was 
amended  by  Pub.  L.  Na  103-179  to 
provide  ihaA  if  the  owner  of  record  of 
the  pateirt  or  its  »gent  reasonably 
expects  the  applicable  regulatory  review 
period  to  extend  beyond  the  expiration 
of  the  patent,  the  owner  or  its  agent  may 
submit  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks  for  an  interim  extension  of 
the  patent  term.  If  the  Commissioner 
determines  that,  except  for  permission 
to  martet  or  use  the  product 
commercially,  the  patent  would  be 
eligible  for  a  statutory  extension  of  the 
patent  term,  the  Commissioner  shall 
issue  to  the  appHcant  a  ceitificate  of 
interim  extension  for  a  period  of  not 
more  than  one  year. 

On  January  7, 1994,  Procter  &  Gamble 
Company,  owner  of  record  in  the  Patent 
and  Trademark  Office  of  U.S.  Patent  No. 
4.005,196,  filed  an  application  for 
interim  extension  of  the  term  of  this 
patent  under  35  U.S.C.  156(d)(5).  The 
application  states  that  the  patent  claims 
a  composition  of  matter  comprising  the 
food  additive  product  olestra.  The 
application  indicates  that  the  product  is 
currently  undergoing  a  regulatory 
review  before  the  Food  and  Drug 
Administration  for  permission  to  market 
or  use  the  product  commercially.  The 
original  terra  of  the  patent  is  set  to 
expire  on  January  25. 1994.  Applicant 
requests  an  interim  extension  of  the 
term  of  the  patent  for  a  period  of  one 
year. 

Review  of  the  application  indicates 
that,  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  156.  Since  it  is  apparent  that  the 
regulatory  review  period  may  extend 
beyond  the  expiration  of  the  original 
patent  term,  an  interim  extension  of  the 
patent  term  under  35  U.S.C.  156(d)(5)  is 
appropriate.  Accordingly,  an  interim 
extension  under  35  U.S.C  156(dH5)  of 
the  term  of  U.S.  Patent  No.  4.005,196 
has  been  granted  for  a  period  of  one  year 
from  the  original  expiration  date  of  the 
patent. 

Dated:  January  14, 1994. 
Michael  K.  Kirk. 

Acting  Assistant  Secretary  of  Commerce  and 
Acting  Commissioner  of  Patents  and 
Trademarks. 
IFR  Doc.  94-1560  Filed  1-21-94;  10:00  am) 

BILUNG  CODE  3S1»-1»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Govemment-Owmed  tnverrtions: 
AvailabiUty  for  Licensing 

agency:  Department  of  the  Navy, 
Defense. 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secr^ary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

Copies  of  the  patents  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  28231  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent 
numbers. 

Request  for  copies  of  patent 
applications  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3),  Ballston  Tower  One,  800  North 
Quincy  Street,  ArKngton,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  00CC3), 
800  North  Quincy  Street.  Arlington. 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  4,932,783:  APPARATUS  AND 
METHOD  FOR  MINIMIZING 
POLARIZATION-INDUCED  SIGNAL 
FADING  IN  AN  INTERFEROMETRIC 
FIBER-OPTIC  SENSOR  USING  INTUT- 
POLARIZATION  MODULATION;  filed 
21  July  1989;  patented  12  June  1990. 

Patent  4,897,543:  APPARATUS  AND 
METHOD  FOR  MINIMIZING 
POLARIZATTON-INDUCED  SIGNAL 
FADING  IN  AN  INTERFEROMATRIC 
FIBER-C»TK:  SENSOR  USWG  INPUT- 
POLARIZATION  CONTROL;  filed  1 
January  1989;  patented  30  January  1990. 

Patent  4,889,986:  SERIAL 
INTERFEROMETRIC  FIBER-OPTIC 
SENSOR  ARRAY;  filed  18  August  1988: 
patented  26  December  1989, 

Patent  4,238,856:  FIBER-OPTIC 
ACOUSTIC  SENSOR;  filed  24  January 
1979;  patented  9  December  1980. 

Patent  4.162.397:  FIBER-OPTIC 
ACOUSTIC  SENSOR;  filed  28  June 
1978;  patented  24  July  1979. 

Patent  Application  130.460: 
MAGNETOSTRICTIVE  LINEAR 
DISPLACEMENT  SENSOR.  ANGULAR 
DISPLACEMENT  SENSOR,  AND 
VARIABLE  RESISTOR;  filed  1  October 
1993. 


Dated:  )snuary  13. 1994. 
Michael  P.  JCiiaMwi 

LCDR,  JACC.  VSK  Federal  Register  Liaison 
Officer. 
IFR  Doc.  94-lSlO  Filed  1-21-94;  10:00  am] 

BILUNG  COOe  3«10-AE-« 


DEPARTMENT  OF  THE  INTERIOR 
[AZ-02<M410-^>4-2600| 

Notice  Of  Availability 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of 

Proposed  Kingman  Resource 

Management  Plan/Final  Environmental 

Impact  Statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  section  202(f)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978.  a  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  (RMP/EIS)  has  been 
prepared  for  the  Kingman  Planning 
Area. 

The  Proposed  RMP/FEIS  addresses 
future  management  options  for 
approximately  2,500,000  acres  of  public 
land  administered  by  the  Phoenix 
District,  Kingman  Resource  Area  In 
Mohave,  Yavapai  and  Coconino 
counties  in  northwestern  Arizona. 

The  Proposed  Plan  is  a  modified 
version  of  the  preferred  alternative  in 
the  Draft  Kingman  Resource 
Management  Plan  published  in 
November,  1990. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Resource  Management  Plan 
addresses  several  issues;  recreation, 
special  management  areas,  wildlife 
habitat,  riparian-wetland  management, 
land  tenure  and  mineral  development  as 
well  as  several  management  concerns. 
These  issues  and  concerns  are 
considered  in  three  alternatives. 

Following  the  publication  of  the 
Notice  of  Filing  by  the  Environmental 
Protection  Agency  in  the  Federal 
Register,  a  30-day  period  will  be 
provided  for  the  filing  of  protests. 
Protests  are  to  be  sent  to:  Bureau  of 
Land  Management,  Division  of  Planning 
and  Environmental  Coordination.  1849 
C  Street  NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  Drew,  Kingman  Resource  Area 
Manager,  2475  Beverly  Avenue, 
Kingman,  Arizona,  86401.  (602)  757- 
3161.  Copies  of  the  document  are 
available  for  review  at  the  following 
locations: 
Bureau  of  Land  Management,  Arizona 

State  Office,  3707  North  7th  Street, 

Phoenix,  Arizona  85014. 
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Bureau  of  Land  Management,  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

Bureau  of  Land  Management,  Kingman 
Resource  Area,  2475  Beverly  Avenue, 
Kingman,  Arizona  86401. 

Lester  K.  Rosenkrance, 

State  Director. 

|FR  Doc.  94-1507  Filed  1-21-94;  10:00  ami 

BILUNG  COOe  4310-»4-M 

Bureau  of  Land  Management 

[NM-92a-4191-04] 

Closure  of  Public  Land  In  Socorro 
County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  92-24990 
on  page  52786  in  the  issue  of  Tuesday, 
October  12, 1993,  make  the  following 
correction:  Under  the  heading 
"SUMMARY",  the  first  sentence  should 
be  changed  to  read  "Notice  is  hereby 
given  that  effective  immediately  the 
following  public  land  is  temporarily 
closed  to  all  public  uses". 

Dated:  January  11, 1994. 
Stephanie  Hai^rove, 
Associate  District  Manager. 
[PR  Doc.  94-1500  Filed  1-21-94;  10:00  am) 

BILLINO  COOC  4310-FB-M 

[MT-«0»-42ia-06:  SOM  80731] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  South  Dakota 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
temporary  segregative  effect  of  a 
proposed  withdrawal  of  2  acres  of 
National  Forest  System  land  for  the  old 
Spokane  Mine  and  millsite. 
EFFECTIVE  DATE:  March  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2310.2-l(e).  at  9  a.m.  on  March  5, 1994. 
the  following  described  land  will  be 
relieved  of  the  segregative  effect  of 
withdrawal  application  SDM  80731. 
The  withdrawal  application  will 
continue  to  be  processed,  unless  it  is 
canceled  or  denied. 

Black  Hills  Meridian 


(A  2-acre  parcel  v^ithin  the  following 

described  land): 
T.  2  S,  R  6  E., 

Sec.  26,  S'/^NV2SWV4SWV«SWV«  and 
N'/2Si/i  SW'/.SWV«SWV4. 

The  area  described  contains  2  acres  in 
Custer  County. 

Dated:  January  14, 1994. 

John  Thompson, 

Acting  Deputy  State  Director,  Division  of 

Lands  and  Renewable  Resources. 

[PR  Doc.  94-1512  Filed  1-21-94;  10:00  ami 

BILUNG  COO€  4310-OfMH 

[CA-050-3110-10-B501,  CACA-30108] 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  to  Notice  of  Realty 

Action  CACA-30108  in  Colusa,  Glenn, 

Lake,  Solano,  and  Yolo  Counties  in 

CaUfomia. 

SUMMARY:  The  notice  of  Realty  Action 
published  on  Thursday,  December  16, 
1993,  in  Volume  58,  No.  240  of  the 
Federal  Register.  Page  65728.  is  hereby 
corrected  as  follows: 

1.  On  line  20  in  column  2  on  page 
65728  which  reads: 

T.  16  N..  T.  6  W. 

should  read: 

T.  16N..R.  6W. 

2.  On  line  31  in  column  2  on  page 
65728  which  reads: 

Sec.  28:  N'/iNWV2.  SWV«SWV«. 

should  read: 

Sec.  28:  N'/zNW'A,  SW'ASW'/i. 

3.  On  line  50  in  column  3  on  page 
65728  which  reads: 

Sec.  13:  Lot  13. 

should  read: 

Sec.  31:  Lot  13. 

These  were  in  error  and  are  being 
corrected. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Snyder.  Clear  Lake  Resource  Area 
Manager,  Bureau  of  Land  Management, 
555  Leslie  Street,  Ukiah,  California 
95482:  Phone  (707)  462-3873. 

Dated:  January  10, 1994. 
Renee  Snyder, 

Clear  Lake  Resource  Area  Manager. 
IPR  Doc.  94-1506  Piled  1-21-94;  10:00  am) 

BILUNG  COOE  43ia-40-M 


[NV-01 0-6700-10;  N-56882;  4-00154] 
Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action,  N- 

56882. 


SUMMARY:  The  following  described  land 
in  Eureka  County,  Nevada,  has  been 
examined  and  found  suitable  for  airport 
lease  under  the  Act  of  May  24, 1928.  a? 
amended  (49  U.S.C.  Appendix  211- 
213).  The  lands  will  not  be  offered  for 
lease  until  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.  29N.,R.  48E. 
Section  4,  Lots  3-€,  S'/iNW'/.,  NViSWV4, 
SE'/.SVVV«. 

Containing  365.25  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko 
Resource  Area,  3900  E.  Idaho  Street, 
Elko,  Nevada. 

SUPPLEMENTARY  INFORMATION:  The 
Eureka  County  Board  of  Commissioners 
has  applied  to  lease  an  existing  airstrip 
which  serves  the  unincorporated  Town 
of  Crescent  Valley,  Nevada,  and 
surrounding  vicinity.  The  lands  were 
previously  leased  for  airport  purposes 
by  a  succession  of  private  individuals; 
however,  the  lease  was  allowed  to 
expire  the  Eureka  County  has  now 
applied  to  lease  the  airstrip.  The  land  is 
not  required  for  any  Federal  purpose. 
Issuance  of  the  lease  would  be 
consistent  with  the  Bureau's  planning 
for  the  area. 

The  described  lands  were  previously 
segregated  from  mineral  entry  by  virtue 
of  the  previous  lease,  but  were  never 
opened  to  entry  upon  expiration  of  the 
lease.  Accordingly,  this  notice  continues 
to  segregate  the  lands  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  Upon 
termination  of  the  lease,  the  segregative 
effect  would  terminate  as  specified  in  an 
opening  order  published  in  the  Federal 
Register.  The  lease  when  issued,  will  be 
subject  to  the  provisions  of  the  Act  of 
May  24. 1928,  and  applicable 
regulations  (43  CFR  2911)  of  the 
Secretary  of  the  Interior. 

On  or  "before  March  10, 1994 
interested  parties  may  submit  comments 
to  the  District  Manager.  Elko  District 
Office,  P.O.  Box  831,  Elko,  NV  89803. 
Any  objections  will  be  evaluated  by  the 
State  Director,  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  January  13,  1994. 
Rodney  Harris, 
District  Manager. 
[PR  Doc.  94-1527  Filed  1-21-94;  10:00  am) 

BILUNG  COOE  4310-MC-M 
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[OR-13<M)4-4210-04:  GP4-059;  WAOR 
48464;  4-00151] 

Realty  Action;  Exchange  of  Public 
Lands 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Really  Action; 

Exchange  of  Public  Lands  in  Ferry, 

Lincoln,  Spokane  and  Stevens  Counties. 

Washington. 

SUMMARY:  This  notice  will  serve  to 
supplement  the  notice  of  Realty  Action 
published  in  Vol.  57,  No.  191  of  the 
Federal  Register,  on  October  1,  1992. 
The  following  described  lands  have 
been  identified  for  acquisition  through 
land  exchange  WAOR  48464. 

Willajnette  Meridian 

T  21  N..R.  40E.. 

Sec.  6.  Lots  1,  2,  3.  4.  5  &  6,  .SVV'ANEV*. 
SE'ANW'/.,  EViiSWv.: 
T.  22  N.,R.  40  E., 

Sec.  31 .  Lots  3  &  4.  E'ASVVV*,  SE'A; 

Aggregating  756.51  acres  in  Spokane 
Cxiunty.  Washington. 

Date  of  issue:  )anuary  11.  1994. 
loseph  K.  Buesing, 
Spokane  District  Manager. 
|FR  Doc.  94-1523  Filed  1-21-94;  10:00  am] 

BILLING  CODE  4310-33-M 

(CA-02O-0e-4333-01] 

Occupancy,  Camping  Stay  Limits  and 
Supplementary  Rules 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Proposed 

Supplementary  Rules  under  43  CFR 

subpart  8365^ 

summary:  This  occupancy  and  camping 
stay  limit  applies  to  designated 
campgrounds  and  to  undeveloped 
Bureau  of  Land  Management 
administered  public  lands  (that  are  not 
closed  to  camping)  within  the 
Susanville  District,  California.  Persons 
camping  on  the  public  lands  in  the 
Susanville  District  are  limited  to  a  total 
of  twenty-eight  (28)  days  per  year  in 
each  of  the  three  (3)  resource  areas.  A 
fourteen  (14)  day  consecutive  limit  is 
established  for  any  one  location. 
Campers  must  move  a  minimum  of  2 
miles  when  changing  from  one  location 
to  another.  Camping  along  the  Bizz 
Johnson  Trail  on  BLM  land  is  limited  to 
seven  (7)  days  between  each  trailhead. 
No  camping  is  allowed  at  or  within  one 
(1)  mile  of  Hobo  Camp  or  Devil's  Corral 
trailheads  and  is  prohibited  along  the    ' 
south  side  road  that  extends  west  of 
Hobo  Camp  within  the  Susan  River 
Canyon.  Under  special  circumstances 


and  upon  request,  the  authorized  officer 
may  give  written  permission  for 
extension  of  these  limits. 

In  accordance  with  43  CFR  8365.1-6. 
the  following  supplementary  rules  are 
hereby  established  for  the  entire 
Susanville  District. 

1.  Firearms  discharge  is  prohibited 
within  V4  mile  of  all  trailheads  on  the 
Susanville  District. 

2.  No  person  may  leave  personal 
property  unattended  in  campgrounds, 
developed  recreation  areas,  or  elsewhere 
on  public  lands  within  the  Susanville 
District  for  a  period  of  more  than 
seventy-two  (72)  hours  without  written 
permission  from  the  authorized  officer. 

3.  No  person  shall  discharge  or  ignite 
a  firecracker,  rocket  or  other  firework,  or 
explosive  without  authorization  from 
the  BLM. 

4.  No  person  shall  cut  or  remove  live 
standing  trees  or  any  portion  thereof 
except  when  authorized  by  BLM 
permits  or  timber  sale  contracts. 

5.  Campfires  are  allowed  in 
designated  fire-safe  areas  of  on  existing 
natural  bare  mineral  soil  where  ten  (10) 
feet  or  more  of  clearance  exists  between 
the  campfire  area  and  adjacent 
vegetation.  Persons  using  campfires  are 
required  to  have  a  campfire  permit 
issued  by  the  Bureau  of  Land 
Management,  the  U.S.  Forest  Service,  or 
the  California  Department  of  Forestry. 
All  campfires  are  subject  to  seasonal  fire 
restrictions. 

DATES:  All  comments  and  information 
shall  be  submitted  in  writing  by  March 
1,  1994. 

ADDRESSES:  All  comments  concerning 
this  proposed  rulemaking  should  be 
addressed  to  Herrick  Hanks,  District 
Manager,  Bureau  of  Land  Management, 
Susanville  District  Office.  705  Hall 
Street,  Susanville.  California  96130. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Bales,  Outdoor  Recreation  Planner. 
Eagle  Lake  Resource  Area,  705  Hall 
Street.  Susanville,  CA  96130.  (916)  257- 
0456;  hours  7:45  a.m.  to  4:30  p.m.. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  This 
occupancy  and  camping  stay  limit  is 
being  established  to  provide  consistency 
and  uniformity  for  the  camping  public 
on  Bureau  of  Land  Management 
administered  lands  throughout  the 
Susanville  District.  California,  and  to 
prevent  user  conflicts  by  providing 
equal  opportunities  to  camp  in  given 
areas.  Establishment  of  this  length  of 
stay  limit  is  also  to  assist  the  Bureau  in 
reducing  the  incidence  of  unauthorized 
occupancy  of  public  lands  in  the  name 
of  recreational  camping.  These 
supplementary  rules  do  not  supersede 
camping  and  occupancy  rules 


developed  for  special  areas  or 
emergency  situations.  The 
supplementary  rules  are  to  protect 
resources  and  to  improve  the  safety  of 
recreational  users  of  the  public  lands. 

Authority  for  this  stay  and  the 
supplementary  rules  are  contained  in 
CFR  title  43.  chapter  II.  part  8360. 
subparts  8365.1-2  (a)  and  8365.1-6. 
PENALTIES:  Violations  of  any  regulations 
in  this  part  by  a  member  of  the  public, 
except  for  the  provisions  of  8365.1-7, 
are  punishable  by  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months.  Violations  of 
supplementary  rules  authorized  by 
8365.1-6  are  punishable  in  the  same 
manner. 

Dated:  January  14, 1994. 
Roliert ).  Sherve. 
Acting  District  Manager. 
IFR  Doc.  94-1511  Filed  1-21-94;  10:00  ami 

BILUNO  CODE  431»-«0-M 


pD-942-04-406(M)2] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  January  14, 1994. 

The  plat  represented  the  dependent 
resurvey  of  portions  of  the  new 
boundary  of  the  Fort  Hall  Indian 
Reservation,  south  and  east  boundaries, 
subdivisional  lines,  the  subdivision  of 
certain  sections  and  a  metes-and-bounds 
survey  of  the  take  line  for  the  American 
Falls  Reservoir  in  section  25.  in 
Township  5  South.  Range  33  East.  Boise 
Meridian.  Idaho,  Group  No.  779,  was 
accepted  January  12,  1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Fort  Hall 
Indian  Reservation. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office.  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise.  Idaho.  83706. 

Dated:  January  14.  1994. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  94-1509  Filed  1-21-94;  10:00  am) 
BILUNO  COOE  4310-OO-M 


(ID-942-04-4051-02) 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
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Management.  Boise,  Idaho,  effective  9 
a.m.,  January  12. 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  certain  mineral 
surveys  in  Township  12  Niorth.  Range 
18  East,  Boise  Meridian,  Idaho,  Group 
No.  847,  was  accepted  January  10, 1994 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  iand  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Managenwnt.  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  12,  1994 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 
jFR  Doc.  94-1524  Filed  1-21-94;  10  00  ami 

aiLUNC  COOC  4310-GG-M 

Fish  and  Wildlife  Service 

Finding  of  No  Significant  Impact  for  an 
Incidental  Take  Permit  for  the 
Proposed  Lake  Pointe  Development, 
Austin,  Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTJOU:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an 
Environmental  Assessment  for  issuance 
of  a  section  10(a)(1)(B)  permit  for  the 
inddentai  take  of  the  Federally 
endangered  golden-cheeked  warbler 
[Drndroica  chrysopaiia]  during 
construction  and  operation  of  a  496  acre 
mixed  residential  and  commercial 
development  known  as  Lake  Pointe  in 
Austin,  Travis  County,  Texas. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  permit  under  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  authorize  the 
incidental  take  of  the  golden-cheeked 
warbler. 

The  Applicant  plans  to  build  850 
single-family  residences,  a  10-acre 
commercial  site,  an  elementary  school, 
and  associated  streets  and  utility 
corridors  in  southwest  Travis  County, 
Texas.  The  development  will  occupy 
approximately  354  acres  with  the 
remaining  142  acres  for  open  space, 
conducting  golden-cheeked  warbler 
monitoring  studies,  providing  $90,000 
to  fund  the  acquisition  of  golden- 
cheeked  warbler  habitat  preserves,  and 
constructing  and  maintaining  a  fence 
between  the  proposed  development  and 
the  areas  of  open  space  set  aside  (or  the 
golden-cheeked  warbler.  Details  of  the 
mitigation  are  provided  in  the  Lake 


Pointe  Habitat  Conservation  Plan. 
Guarantees  for  implementation  are 
provided  in  the  Agreement  and  the 
Management  Agreement. 

These  conservation  plan  actions 
ensure  that  the  criteria  established  for 
issuance  of  an  incidental  take  permit 
will  be  fully  satisfied. 

Alternatives  Considered 

1.  No  action, 

2.  Proposed  action, 

3.  Alternate  project  location, 

4.  Reduce  the  proposed  project,  and 

5.  Wait  for  the  completion  of  the 
Balcones  Canyonlands  Conservation 
Flan  Section  io(a)  permit. 

Determination 

Based  upon  information  contained  in 
the  Environmental  Assessment  and  the 
Habitat  Conservation  Plan,  the  Service 
has  determined  that  this  ac  tion  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meining 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  on  the 
proposed  action  is  not  required. 

It  is  my  decision  to  approve  the 
issuance  of  the  section  10(a)(1)(B) 
permit  for  the  construction  of  the  496 
acre  mixed  residential/commercial 
development  known  as  Lake  Pointe 
Development  in  Austin.  Travis  County, 
Texas. 

Deled:  January  12, 1994. 
John  G.  Rogers, 

Regional  DJrecior.  Southwest  Region  (Z).  U.S. 

Fish  and  Wildhfe  Service,  Albuquerque,  New 

Mexico. 

jFR  Doc.  94-1540  Filed  1-21-94:  lOOO  am] 

BILUNO  COOC  44T0-69-M 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  lor  the  Proposed  Overlook  at 
Cat  Mountain  Development,  Austin, 
Travis  County,  TX 

AGEHeCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Overlook,  Incorporated 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  Permit  Number  PRT-782824. 
The  requested  permit,  which  is  for  a 
period  not  to  exceed  30  years,  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler 


(Dendroica  chrysoporia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  a 
residential  development  on  a  213  acre 
tract  in  Austin,  Travis  County,  Texas. 

The  Service  has  prepared  an 
environment  assessment  (E^\)  for  the 
incidental  lake  application.  A 
determination  of  jeop>ardy  to  the  species 
or  a  Finding  of  No  Significant  impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and  EA  should  be  received 
on  February  23,  1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services.  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA  may 
obtain  a  copy  by  contacting  Robert  B. 
Simpson,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
611  East  Sixth  Street,  suite  407,  Austin, 
Texas  78701  (512) 482-5436. 
Documents  will  be  available  by  written 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  (8  to  4)  at  the  Southwest  Regional 
Office,  Division  of  Endangered  Species/ 
Permits.  U.S.  Fish  and  Wildlife  Serv>c:e, 
P.O.  Box  1306.  Albuquerque.  New 
Mexico  87103.  or  the  Ecological 
Ser\ices  Field  Office  (8  to  430),  U.S. 
Fish  and  Wildlife  Service.  611  East 
Sixth  Street,  suite  407.  Austin.  Texas 
78701.  Written  data  or  comments 
concerning  the  application  and  EA 
should  be  submitted  to  the  State 
Administrator.  Ecological  Services  Field 
Office,  Austin.  Texas  (see  AOCRESSES 
above).  Please  refer  to  Permit  Number 
PRT-782824  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Simpson  at  the  above  Austin 
Ecological  Service  Filed  Office  address. 
SUPPLEMENTARY  fNFORMATHX:  Section  9 
of  the  Act  prohibits  the  "Taking"  of  any 
endangered  species,  including  the 
golden-cheeked  warbler.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  fake  endangered 
wildlife  species  if  such  taking  is 
inddentai  to.  and  not  the  purpose  of 
otherwise  lawful  activities.  Regul.ntions 
governing  permits  for  endangered 
spedes  are  at  50  CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  development  on  a  213  acre 
tract  on  RR2222  at  Far  West  Blvd.,  west 
of  Austin,  Travis  County,  Texas.  The 
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development  will  occupy  approximately 
86.84  acres  including  10.58  acres  of 
impervious  cover  (i.e.,  streets,  rooftops 
and  driveways)  with  the  remaining 
126.1G  acres  proposed  as  conservation 
areas.  These  activities  will  permanently 
eliminate  about  86.84  acres  of  occupied 
and/or  potential  endangered  species 
habitat.  The  applicant  proposed  to 
mitigate  the  incidental  take  via 
dedicating  126.16  acres  for  open  space, 
and  providing  sufficient  money  to 
pun-hase  land  containing  six  golden- 
cheeked  warbler  territories  adjacent  lo, 
or  within,  a  preserve  that  is  managed  for 
the  warbler,  and  money,  or  other 
compensation,  to  operate  and  manage 
those  lands  for  the  life  of  the  permit. 

The  Applicant  considered  five 
alternatives  but  rejected  four  of  them 
because  they  were  not  economically 
viable. 

lames  A.  Young, 

Assistant  Regional  Director.  Ecological 
Senices,  U.S.  Fish  and  Wildlife  Sen'ice, 
Southwest  Region  (2).  Albuquerque,  New 
Mexico. 
|FR  Doc.  94-1541  Filed  1-21-94:  10:00  ami 

BILUNG  CODE  4310-6S-M 


Availability  of  Draft  Environmental 
Assessments  Regarding  Habitat 
Management  and  Livestock  Grazing  for 
Wildlife  Habitat  on  the  Monte  Vista 
National  Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Availability  of  draft 

environmental  assessments  regarding 

liabitat  management  and  livestock 

grazing  for  wildlife  habitat  on  the  Monte 

Vista  National  Wildlife  Refuge. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  has  prepared,  for 
public  review,  a  Draft  Environmental 
Assessment  regarding  habitat 
management  and  livestock  grazing  for 
wildlife  habitat  on  Monte  Vista  National 
Wildlife  Refuge.  The  draft  assessment, 
which  may  be  obtained  at  the  address 
listed  under  the  heading  ADDRESSES, 
includes  alternatives  in  habitat 
management  at  the  refuge  and 
environmental  consequences  of  each 
alternative. 

DATES:  Comments  on  the  Draft 
Environmental  Assessment  should  be 
submitted  no  later  than  February  23, 
1994. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft 
assessment  may  be  addressed  to: 
Assistant  Regional  Director— Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Box  25486,  Denver  Federal 


Center,  Denver,  CO  80225;  Telephone 
(303)  236-8145. 

FOR  FURTHER  INFORMATION  CONTACT: 
Skip  N.  Ladd,  )r..  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  Box 
25486,  Denver  Federal  Center,  Denver, 
CO  80225;  Telephone  (303)  236-6145. 

Dated:  December  22. 1993. 
William  Hartwig, 
Acting  Assistant  Director. 
[PR  Doc.  94-1535  Filed  1-21-94;  10:00  am] 

BILUNG  CODE  431fr-6S-M 


U.S.  Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Public  Review  of  the  United 
States  National  Cartographic 
Standards  for  Spatial  Accuracy 
(NCSSA) 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice;  Request  for  comments. 

SUMMARY:  The  FGDC  is  sponsoring  a 
public  review  of  the  United  States 
National  Cartographic  Standards  for 
Spatial  Accuracy.  The  standard 
specifies  the  means  of  calculating 
horizontal  and  vertical  accuracy  for  map 
graphics,  the  method  by  which  accuracy 
will  be  tested,  the  label  to  be  applied  to 
products  that  have  been  tested,  and  the 
application  of  the  standard  to  map 
series. 

The  FGDC  anticipates  that  the  final 
standard  will  be  submitted  to  the  U.S. 
Office  of  Management  and  Budget  for 
the  replacement  of  the  National  Map 
Accuracy  Standards,  the  last  revision  of 
which  was  issued  by  the  former  Bureau 
of  the  Budget  in  1947. 

DATES:  Comments  must  be  received  on 
or  before  February  11. 1994. 
ADDRESSES:  Written  comments  about  the 
proposed  standard  should  be  sent  by 
mail  to  NCSSA  Review.  FGDC 
Secretariat.  U.S.  Geological  Survey,  590 
National  Center.  12201  Sunrise  Valley 
Drive,  Reston.  Virginia  22092;  by 
Internet  to  '"gdcgJusgs.gov",  or  by 
facsimile  to  (703)  648-5755.  The  draft 
standard  may  be  requested  from  the 
same  mailing  or  Internet  addresses  or 
facsimile  number.  Internet  users  should 
include  their  name,  affiliation,  mailing 
address,  and  telephone  number  at  the 
bottom  of  their  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Snyder.  FGDC  Secretariat.  U.S. 
Geological  Survey.  590  National  Center. 
12201  Suru-ise  Valley  Drive.  Reston. 
Virginia  22092;  telephone  (703)  648- 
5514;  facsimile  (703)  648-5755;  Internet 
"gdc@usgs.gov". 


SUPPLEMENTARY  INFORMATION:  The 
proposed  standard  is  based  on  work 
published  by  the  American  Society  for 
Photogrammetry  and  Remote  Sensing. 
The  society  recommended  that  the  draft 
replace  the  existing  National  Map 
Accuracy  Standards.  The  standard  has 
been  reviewed  by  components  of  the 
FGDC,  and  is  now  in  final  review  in  the 
committee. 

Dated:  January  10.  1994. 
Allen  H.  Watkins, 
Chief,  National  Mapping  Division. 
(PR  Doc.  94-1522  Filed  1-21-94;  10.00  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis.  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219.  Washington. 
DC  20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-1 67  (SUB-NO.  1134X). 
CONSOLID.^TED  RAIL 
CORPORATION  ABANDONMENT 
EXEMPTION— IN  CRAWFORD 
COUNTY.  PA.  EA  available  1/11/94. 
AB-167  (SUB-NO.  1133X). 
CONSOLIDATED  RAIL 
CORPORATION— ABANDONMENT 
EXEMPTION— IN  SOMERSET 
COUNTY.  PENNSYLVANIA.  EA 
available  1/14/94. 
Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 
AB-6  (SUB-NO.  359X). 
ABANDONMENT  OF  CAR  BARGE 
SERVICE  BETWEEN  MOBILE  AND 
BLAKELY  ISLAND.  ALABAMA  AND 
BLAKELY  ISLAND  TRACKAGE 
BETWEEN  ENGINEERING  STATIONS 
(ES)  O.OON  TO  ES  58+98N  AND  ES 
0+OOS  TO  ES  103+53S.  EA  available 
1/14/94. 
AB^IO  (SUB-NO.  IX).  AUSTIN 
RAILROAD  CO..  INC.— 
DISCONTINUANCE  OF  SERVICE 
EXEMPTION— IN  BURNET  AND 
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LLANO  COUNTIES.  TEXAS.  EA 

available  1/10/94. 
AB-6  (SUB-NO.  360X),  BURLINGTON 

NORTHERN  RAILROAD 

COKfPANY— .ABANDONMENT  OF 

TRACKAGE  NEAR  KEARNEY— IN 

BUFFALO  COUNTY.  NEBRASKA.  EA 

available  1/10/94. 
Suiaey  L.  StrickJand,  Jr., 
Secretary. 

FR  Doc.  94-1554  Filed  1-21-94;  8  45  uni 
UUJNG  COOC  7035-01-P 

Finance  Docket  No.  32437] 

Oe  A&G  Railroad,  L.LC;  Acquisition 
ind  Ope'-ation  Exemption;  Rail  Lines 
>f  Aboeville  A  Grimes  Railway 
^mpany 

The  A&G  Railroad,  LLC.  (A&G)  has 
iled  a  notice  of  exemption  to  acquire 
rom  Abbeville  4  Grimes  Railway 
>)mpany  (Abbeville]  and  to  operate 
pproximately  27  rail  miles  in  Alabama, 
letween  Abbeville  and  Grimes,  together 
vith  incidental  trackage  rights  over  7 
niles  of  CSX  Transportation,  Inc. 
CSXT)  lines  between  Grimes  and 
)othan,  AL,  and  substantially  all  of  the 
ther  railroad  operating  assets  of 
Abbeville.  The  proposed  transaclion  is 
xpected  to  be  consummated  promptly 
pon  the  effetiiveness  of  the  exemption. 

AAG  is  100%  owned  and  controlled 
y  Rail  Partners,  LP.  (Partners),  a 
telaware  limited  partnership,  and 
anama  City  Beach  Office  Park,  Ltd. 
Dffice  Park),  a  Florida  limited   - 
artnership  (collectively.  Owners), 
leither  Partners  nor  Ofhce  Park  is  a 
arrier.  a.nd  Office  Park  does  not 
urrently  control  a  carrier.  However, 
artners  is  jointly  owned  and  controlled 
y  Mr.  K  Earl  Durden  (Durdenl.  Green 
ay  Packaging,  Inc.  (GBFJ.  and  Rail 
fanagemenl  and  Consulting 
orpcralion  (PvMCC),  and  with  them 
lintly  owns  and  controls  stvera!  class 
1  rail  carriers.  Office  Park  ;s  jointly 
wT.fid  and  contrrllrd  by  Partners  and 
MCC.  a!".d  is  thus  under  rorrmon 
Dntrol  wi'h  those  class  ili  carriers. 

None  of  the  class  iil  carriers  cij-rently 
'^'.'iated  with  OwT.ers  r.onr.e<is  with 
&G.  Hcvvfever,  Durdf-n,  GBP,  Partners. 
i<J  RMCC  3'*?,  by  a  conu.rrporanpously 
led  rotir?  of  exen^prion  in  Finance 
or  kpt  No.  32435.  Fail  Mcnagen:fnt 
~id  ConsuitJrg  CorporaHjn.  Green  Bnv 
ackogin^.  L.c.  A'.  Ear!  l/urdcn.  nrd 
a.'l  Partrers.  LP. — Cnntinurjnce  in 
[  i-irof  txcmptmn — tlie  Bay  Ur.f 
^ilroad.  LLC,  seeking  to  contin  je  in 
)i.trol  of  another  company  they  ow;i. 
e  Bay  Lire  Railroad,  LLC.  (Bsy  Line), 
•en  Bay  Line's  becoming  a  carrier  by 
iiti^iase  end  operation  of  the  lines  of 


the  Atlanta  &  St.  Andrews  Bay  Railroad. 
Inc.  (ASAB),  a  transaction  subject  to  an 
exemption  notice  filed  in  Finance 
DocJcet  No.  32435.  The  Bay  Line 
Railroad,  LLC. — Acquisition  and 
Operation  Exemption — Rail  Lines  of 
Atlanta  and  St.  Andrews  Bay  Railroad 
Company.  Because  A&G  and  Bay  Line 
connect  by  means  of  incidental  trackage 
rights  over  CSXT,  between  Grimes  and 
Dothan,  the  ownership  of  A&G  will  be 
placed  in  an  independent  voting  trust 
prior  to  closing  to  prevent  Durden, 
RMCC.  GBP,  Partners,  and  OfTice  Park 
from  retaining  direct  control  over  A&G 
once  it  becomes  a  carrier.  After  the 
closing,  a  separate  petition  for 
exemption,  or  other  pleading,  will  be 
filed  with  the  Commission,  seeking 
authority  for  them  to  dissolve  the  voting 
trust  and  acquire  direct  control  over 
A&G. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Donald  G. 
Avery,  Slover  &  Loftus,  1224  17th 
Street,  NW,  Washincton,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  18,  1994. 

By  the  Coimnission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland  Jr.. 
Secretary. 
IFR  Doc  94-1555  Filed  1-21-94;  1000  ami 
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[Finance  Docket  Na  32435] 

The  Bay  Line  Railroad,  LLC— 
Acquisition  and  Operation 
Exemption— Rati  Lines  of  Atlanta  &  SL 
Andrews  Bay  Railroad  Company 

The  Bay  Line  Railroad.  L.L.C  (Bay 
Line).'  a  ncncarrier.  has  filed  a  notice  of 
exemption  to  acquire  from  the  Atlanta  A 
St.  Andrews  Bay  Railroad  Company 
(ASAB).  approximately  88  milv s  of  main 
lin«  trackage  running  frim  Panama  City, 
FL,  to  Dothan,  AL,  togel.Spr  with 


'  l-ty  Line  w  !(»)%  owncH  a-J  cowmlVfi  ky  IbJ 
K  jrtn-.-rs,  UP.  (i'artr.ei^J,  a  0<>id»<.re  I'.raife.l 
p?r*rc-sti  p.  and  P„.-?»iii3  Cily  Hf-bi  h  O'^i  c  r.^'k. 
l:±  lOff.f  o  Pa.-k\  a  h}or-'.a  tirT^.tPd  ji6.-:nfr<,h;p 
Keil.^M  P-r:r.  Ts  no'  Oirici'  Pa-k  i«  a  c^nl-r  ar.d 
Ol'irf  ."ujli  Joes  r.ol  currRnily  ror,l-o!  a  u-rr.er. 
f  ;owf-v,-r,  Parfners  is  (oinl'y  OAned  ant)  curitrniied 
ly  C.-wr.  Bay  Piriajjirijj.  He  K.hP).  R^.l 
f.:?r..^ti<>rr.tf'^t  aid  Con^ut'ing  Corporation  (RMm 
a.-.-J  K  F-a:!  Uurdr.i  (Dunlfr.)  lco)l«?.  livi- y.  Uwnerit). 
ard  w,!^  l.hem  jointly  ov»rs  a.r^d  c<iijtTfi!s  M-vcral 
i'a?s  Ili  rail  canien,  rone  of  which  wot  !rf  cor..noc1 
wilh  Bay  l.in«.  OfRcK  Park  is  jo  nl!v  owrcri  and 
cr.nlr.-illpd  by  Pf.rtnprs  and  RMCC  ' 


substantially  all  of  the  other  railroad 
operating  assets  of  ASAB.^  The 
proposed  transaction  is  expected  to  be 
consummated  promptly  upon  the 
effectiveness  of  this  exemption  which 
will  resuh  in  Bay  Line's  becoming  a 
carrier. 

This  transaction  is  related  to  a  notice 
of  exemption  filed  concurrently  in 
Finance  Docket  No.  32436,  Rail 
Management  and  Consulting 
Corporatirai,  Green  Bay  Packaging,  Inc.. 
K.  Earl  Durden.  and  Rail  Partners.  LP.— 
Continuance  in  Control  Exemption — the 
Bay  Line  Railroad.  LLC,  in  which 
Owners,  all  noncarriers,  seek  to 
continue  in  control  of  Bay  Line,  upon 
Bay  Line's  becoming  a  carrier.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Donald  G. 
Avery,  Slover  &  Loftus,  1224  17lh  Street 
NW.,  Washington,  IX:  20036.< 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


>  Bay  Line  Indicates  that  ibe  acqiiisitton  a!M) 
includes  the  Crace\-ille  Brench.  a  light. dpn.<>ity 
branch  lin«  of  ASAB  ninnin);  from  a  |umi>nn  with 
th«  main  line  at  Campfielllon.  FL,  to  GraceviliB,  H. 

'  Also  contemporanaoua  with  this  filing,  the  AfcC 
Rail-oftd.  LLC.  (A»G).  another  newiy  iormed 
Alabama  limited  tiabitity  cnrppany.  also  owned  by 
Partners  and  OfHcc  Park,  is  filing  a  notice  of 
exemption  in  Finance  Docket  No.  32437,  The  A&G 
Kailtoad,  LLC — Acquisition  and  C>p«>r2tion 
Exemption— Rail  Lines  of  Abbe»il!e  ft  Grimes 
Railway  Company,  to  acqrire  from  At>bevi!le  ft 
Crimes  Railway  Compeny  (Abtwville)  ana  to 
operate  approximaiciy  27  rail  milfia  in  Alafcenia. 
between  Abbexiile  and  Crimes,  together  with 
incidental  trackage  rights  over  7  rniies  cf  CSX 
Transportation,  Inc  (CSXT)  lines  Detween  Cri-fes 
and  Dothan,  AL.  and  subs'.aiitiaiiy  all  of  the  (.'her 
railruad  operating  assets  of  Abl)ev.;tH.  Bay  Line 
Miile*  that  because,  as  a  carrier,  it  will  corineLt  wiih 
AftG  by  nkians  of  inc'denul  trackage  r■•^^,I.s  over 
CSXT,  bei'*«^n  Grimes  and  Dothan.  ihf  ownpii>  :p 
of  Aftt;  will  be  placed  in  an  independent  vo».-.g 
trust  prior  to  rlosinir  to  prevent  Durden.  KVCt:, 
CBP,  Partners,  and  Offire  Park  fmm  iefa.ii-r.(;d.rf  .1 
( 'Jiitrul  over  AAG  once  A«G  becomes  a  i-ar.er.  I»«y 
Line  in?1icatps  that  after  th*'  rJcf-ir.^.  a  strpi.-i'le 
peiirion  for  exeniption.  or  other  pleading,  will  be 
r>ifd  with  the  (>>mmission,  !*fi.irtg  3>.-psK<pt,it'.e 
atnliority  iir  exemption  (or  Owners  to  «'=»-^;)ve  ibo 
vnifrg  !r;:3t  and  acquire  ditcct  cos  t:ul  over  A.«t;. 

■•  ly  itie;  :;cal  letters  fi'ed  Jar.i.a.'-y  b  ihruuF,h 
(rr.'..ary  72,  19m,  various  ir-tividjaN  irit  rr't-  V..-  > 
Ke-'eralicn  (3rot.'iirr:oii;J  of  Mainterai.c"  iif  I'V.-y 
Lrr.(  k, yee-.'.  conr»>med  with  (abor  proletiicn  lor 
ASAB  ere<f  lOyees,  fcxr.ressed  (ipposirirn  to  '.tc 
Brqi-.i.-itiun.  Nime  of  the  .'ptfer-ptJle-sts  irt  i"..«."i;s  a 
teri.:/;i,.,'e  '-hi!i«>ng  simiihanetwDi  sfrv'^re  u;)tiii  fc'I 
panics  tclh^  ;'r(Hr>fdiiip,  (.oee^grFR  TlOJ.i:  I  Apy 
iniere.>;ii>d  [«e  .v.n  will  ha-e  the  i'pport:mity  '.o  fi;e 
a  pt'ljtion  to  revoke  under  49  l!.S  C  in5«K((.) 
ri^j.ie.sii.ig  r.ihij  complete  rwocaiimi  of  the 
exe^ipMon  of  ihe  transaction  or  partial  rt\ocj:>-,n 
to  imiioie  roudi.ions  (such  as  ti.ose  lo  pru-.titl 
labor).  Revocation  petitions  must  comply  wiili  the 
rules  with  respect  lo  revocation  of  exemptiof^  at  49 
rfRn21.4:i). 


I 
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Decided;  January  18. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  StrickLmd.  )r.. 
Secretary. 
|FR  Doc  94-1552  Filed  1-21-94;  10:00  am) 

eiLLiNC  CODE  703S-01-P 

[Finance  Docket  No.  32430] 

Central  Kansas  Railway,  Limited 
Liability  Co.;  Acquisition  and 
Operation  Exemption;  Central  Kansas 
RSiiway,  inc.,  and  Certain  Incidental 
Line  Segments  of  the  Atchinson, 
Topeka  &  Santa  Fe  Railway  Co.  and 
Burlington  Northern  Railroad  Co. 

Centra!  Kansas  Railway,  Limited 
Liability  Company  (CKRLLC),  a 
noncarrier.  has  filed  a  notice  of 
exemption  to  acquire  and  operate:  (1) 
Approximately  890  miles  6f  rail  line 
owned  by  Central  Kansas  Railway.  Inc. 
(CKR);  (2)  3.05  miles  of  rail  line  owned 
by  The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe):  and  (3) 
17.03  miles  of  rail  line  owned  by 
Burlington  Northern  Railroad  Company 
(BN).  CKRLLC  also  seeks  to  acquire 
incidental  trackage  rights  over  about  70 
miles  of  track  owned  by  Santa  Fe.  Union 
Pacific  Railroad  Company  (UP). 
Missouri  Pacific  Railroad  Company 
(MP),  and  St.  Louis  Southwestern 
Railway  Company  (SLSVV).  The 
proposed  transaction  was  expected  to  be 
consummated  on  or  after  December  28. 
1993. 

The  rail  lines  involved  in  this 
transaction  consist  of:  (A)  CKR's  lines  (i) 
between  milepost  20+47.51.4  in 
Osborne.  KS.  including  all  industry, 
team,  passing,  house,  and  side  track, 
and  including  all  of  CKR's  yard  tracks 
and  side  tracks  at  Salina;  (ii)  between 
milepost  11+1984  west  Marion.  KS.  and 
milepost  98+1209.5  in  Ellinwood.  KS. 
including  all  industry,  team,  passing, 
house,  and  side  track,  and  including  all 
of  CKR's  yard  tracks  in  Ellinwood  and 
McPherson,  KS;  (iii)  between  milepost 
20+2769.6  in  Lorraine.  KS.  and  milepost 
57+2730  in  Galalia.  KS,  including  all 
industry,  team,  passing,  house,  and  side 
tracks;  (iv)  between  milepost  0+0  in 
Great  Bend,  KS,  and  milepost 
120+1338.7  in  Scott  City.  KS.  including 
all  industry,  team,  passing,  house,  and 
side  tracks;  (v)  between  milepost 
120+169  in  Scott  City,  KS,  and  milepost 
125+4687  at  Shallow  Water,  KS, 
including  all  industry,  team,  passing, 
house,  and  side  tracks;  (vi)  between 
milepost  218.3  east  of  Monroe  Street  in 
Hutchinson,  KS.  and  milepost 
315+4230.1  in  Kinsley.  KS,  including  all 
industry,  team,  passing,  house,  and  side 


tracks,  and  including  all  of  CKR's  yard 
tracks  in  Great  Bend.  KS;  (vii)  between 
milepost  0+0  at  Lamed.  KS.  and 
milepost  46+2483.5  in  Jetmore.  KS. 
including  all  industry,  team,  passing, 
house,  and  side  tracks;  (viii)  between 
milepost  3+2640  near  Darlow,  KS,  and 
milepost  59+4005.2  in  Harper.  KS;  (ix) 
between  milepost  59+4013.2  in  Harper, 
KS.  and  milepost  128+0  in  Blackwell. 
OK.  including  all  industry,  team, 
passing,  house,  and  side  tracks:  (x) 
between  milepost  X  -  0+466.3  in 
Wellington.  KS.  including  all  industry, 
team,  passing,  house,  and  side  tracks: 
(xi)  between  milepost  1.5  west  of  Seneca 
Street  in  Wichita.  KS  (including  the 
remaining  trackage  on  the  Englewood 
Subdivision  in  Wichita)  and  milepost 
79+3855  in  Pratt.  KS;  (xii)  between 
milepost  46+0  east  of  Rago.  KS,  and 
milepost  166+2917.7  in  Englewood.  KS, 
including  all  industry,  team,  passing, 
house,  and  side  tracks;  and  (xiii) 
between  milepost  49+1784  at  OB. 
Junction,  near  Belvidere.  KS.  and 
milepost  0+1016  in  Attica.  KS. 
including  all  industry,  team,  passing, 
house,  and  side  tracks  and  including  the 
entire  spur  line  located  near  Sun  City. 
KS;  (B)  Santa  Fe's  lines  (i)  between 
milepost  9+3586  and  milepost  11+1984 
(a  1.7-mile  portion  of  the  McPherson 
Subdivision  in  Marion,  KS);  and  (ii) 
between  milepost  0+1512  and  milepost 
1+3345  (a  1.35-mile  portion  of  the 
Englewood  Subdivision);  (C)  BN's  line 
between  milepost  594.03  in  Lorraine. 
KS,  and  milepost  577.0  in  Lyons.  KS: 
and  (D)  incidental  trackage  rights  over 
the  following  lines:  (i)  Santa  Fe's 
Hutchinson  Subdivision  rail  line 
between  milepost  218.3  at  or  near 
Monroe  Street  and  milepost  213+4333 
in  Hutchinson.  KS.  including  Santa  Fe's 
Hutchinson.  KS  "Way"  Yard  Track  Nos. 
144. 259. 304.  260.  261.  221.  174,  172, 
171,  241.  220. 169.  and  168;  (ii)  Santa 
Fe's  H  &  S  Subdivision  rail  line  between 
milepost  2+2640  and  milepost  3+2640 
north  of  Darlow,  KS;  (iii)  Santa  Fe's 
Wichita  Subdivision  rail  line  between 
milepost  1.5  west  of  Seneca  Street  in 
Wichita.  KS.  and  Santa  Fe's  Wichita 
Subdivision  milepost  0+1365.  being  also 
Wichita  Terminal  milepost  213+1378. 
and  further  beyond,  to  North  Junction 
Wichita  Terminal  milepost  211+3610. 
being  also  Santa  Fe's  Arkansas  City 
Subdivision  milepost  211+3610,  and 
further  beyond  to  Santa  Fe's  Arkansas  " 
City  Subdivision  milepost  206+2320. 
including  Santa  Fe's  Wichita.  KS  Yard 
Track  Nos.  32.  204,  243.  1.  143,  244, 
122, 242, 113.  237.  236.  307,  30«.  195. 
344.  and  124;  (iv)  Santa  Fe's  H  &  S 
Subdivision  and  Waynoka  Subdivision 
rail  lines  between  Santa  Fe's  H  &  S 


Subdivision,  milepost  59+4005.2  on  the 
north,  and  Santa  Fe's  H  &  S  Subdivision 
milepost  59+4013.2  on  the  south,  and 
between  Waynoka  Subdivision  milepost 
273+0  on  the  east,  and  Waynoka 
Subdivision  milepost  275+0  on  the 
west,  including  Santa  Fe's  Harper.  KS 
Yard  Track  Nos.  1. 11.  12. 14.  31,  32.  33. 
37.  43.  45.  and  47;  (v)  Santa  Fe's 
Medicine  Lodge  Subdivision  rail  line, 
between  milepost  0+1016  and  milepost 
0+0  in  Attica.  KS,  and  also  Santa  Fe's 
Waynoka  Subdivision  rail  line  between 
milepost  285+1600  in  Attica,  KS. 
including  Santa  Fe's  Attica.  KS  Yard 
Track  Nos.  21.  20. 19. 18. 15.  and  9;  (vi) 
Santa  Fe's  H  &  S  and  Waynoka 
Subdivision  rail  lines  in  Wellington,  KS. 
between  H  &  S  Subdivision  X  -  0+466.3 
on  the  south.  H  &  S  Subdivision  X  -  0+0 
on  the  North.  Wa>'noka  Subdivision 
milepost  238+2331.8  on  the  west,  and 
Waynoka  Subdivision  milepost 
237+1068  on  the  east,  including  Santa 
Fe's  Wellington.  KS  Yard  Track  Nos.  19. 
104.  186. 187.  218.  219.  and  222;  (vii) 
MP's  rail  line  between  milepost  487.10 
at  Newton.  KS.  and  milepost  516.52  at. 
McPherson.  KS.  including  the  segment 
of  track  extending  about  116  feet  in  a 
southerly  direction  from  milepost 
487.10.  and  including  MP's  Siding 
Track  No.  6  at  Hesston,  KS.  and  Siding 
Track  No.  1  at  Moundridge,  KS;  (viii) 
UP's  rail  line  between  milepost  164,7  in 
Abilene,  KS.  and  milepKJSt  184.6  at 
Salina,  KS;  and  (ix)  SLSW's  rail  line 
between  milepost  246.46  and  milepost 
243.56  in  Hutchinson.  KS. 

This  proceeding  is  related  to  Finance 
Docket  No.  32431.  Patrick  D.  Broe— 
Continuance  in  Control  Exemption — 
Central  Kansas  Railway,  Limited 
Liability  Company,  wherein  Patrick  D. 
Broe  has  concurrently  filed  a  notice  of 
exemption  to  continue  in  control  of 
CKRLLC  when  CKRLLC  becomes  a  rail 
carrier  upon  consummation  of  the 
transaction  described  in  this  notice. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Louis  E. 
Gitomer.  Suite  210,  919  18th  Street. 
NW.  Washington.  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  13, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  OfBce  of  Proceedings. 
Sidney  L.  Strickland,  |r.. 
Secretary. 

(PR  Doc.  94-1553  Filed  1-21-94;  10:00  am) 
BILUNQ  oooc  nsfr-ei-p 
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[Finance  Oocket  No.  32436] 

Rail  Management  and  Consulting 
Corporation,  Green  Bay  Packaging, 
Inc.,  K.  Earl  Durden,  and  Rail  Partners, 
L.P. — Continuance  in  Control 
Exemption — The  Bay  Line  Railroad, 
LLC. 

Green  Bay  Packaging,  Inc.  (GBP).  Rail 
management  and  Consulting 
Corporation  (RMCC),  Rail  Partners.  LP. 
(Partners),  and  K.  Earl  Durden  (Durden) 
(collectively.  Owners),  all  noncarriers. 
have  filed  a  notice  of  exemption  to 
continue  to  control  The  Bay  Line 
Railroad.  L.L.C.  (Bay  Line)  >.  a 
noncaTier,  upon  Bay  Line's  becoming  a 
carrier.  Bey  Line  has  concurrently  filed 
a  notice  of  exemption  in  Finance  Docket 
No.  32435.  The  Bay  Line  Railroad, 
L.L.C. — Acquisition  and  Operation 
Exemption — Rail  Lines  of  Atlanta  &  St. 
Andrews  Bay  Railroad  Company,  to 
acquire  from  the  Atlanta  &  St.  Andrews 
Bay  Railroad  Company  (ASAB). 
approximately  88  miles  of  main  line 
trackage  running  from  Panama  City,  FL, 
to  Dothan,  AL,  together  with 
substantially  all  of  the  other  railroad 
operating  assets  of  ASAB. 

Owners  jointly  control  10  class  III  rail 
carriers.  Additionally,  Durden 
individually  controls  another  short  line, 
the  Lakeside  Transportation  Co.  Owners 
indicate  that:  (1)  Bay  Line  does  not 
connect  with  any  other  railroad 
controlled  by  Owners;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  Bay  Line  with  any  other 
railroad  controlled  by  Owners:  ^  and  (3) 


'  Bay  Line  is  100%  owned  and  controlled  by  Rail 
Partners.  l_P.  (Partners),  a  Delaware  limited 
partnership,  and  Panama  City  Beach  OfHce  Pa.'k. 
Ltd.  (Office  Park),  a  Florida  limited  partnership. 
Neither  Partners  nor  Office  Park  is  a  carrier,  and 
Office  Park  does  not  currently  control  a  carrier. 
However.  Partners  is  jointly  owned  and  controlled 
by  Durden.  GBP.  and  RMCC.  and  with  them  jointly 
owns  and  controls  several  class  01  rail  carriers, 
none  of  which  would  connect  with  Bay  Line.  Office 
Park  is  jointly  owned  and  controlled  by  Partners 
and  RMCC 

'  Also  contemporaneous  with  this  filing,  the  AaG 
Railroad.  LLC.  (A»G1.  another  newly  forrricd 
Alabama  limited  liability  companv  also  owned  by 
Partners  and  Office  Park,  is  filing  a  notice  of 
exemption  in  Finance  Docket  No.  32437.  The  A&G 
Railroad.  L.L.C— Acquisition  and  Operation 
Exemption — Rail  Lines  of  Abbeville  A  Crimes 
Railway  Company,  to  acquire  from  .Abbeville  k 
Grimes  Railway  Company  (Abbeville)  and  to 
operate  approximately  27  rail  miles  in  Alabama, 
between  Abbeville  and  Grimen.  together  with 
incidental  trackage  rights  over  7  miles  of  CSX 
Transportation.  Inc.  (CSXT)  lines  between  Grimes 
and  Dothan.  Al«  and  substantially  all  of  the  other 
railroad  operating  assets  of  Abbeville.  Bay  Line    - 
states  that  because,  as  a  carrier,  it  wilt  connect  with 
AAC  by  means  of  incidental  trackage  rights  over 
CSXT, between  Crimes  and  Dothan,  the  ownership 
of  AAC  will  be  placed  in  an  independent  voting 
trust  prior  to  closing  to  prevent  Ehirden.  RMCC. 
GBP.  Partners,  ar.d  Office  Park  from  retaining  direct 


the  transaction  does  not  involve  a  class 
I  carrier.  The  transaction  therefore  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  1 1343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  l3ock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  ICC.  60(1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  servtd  on: 
Donald  G.  Aver)-,  Slover  &  Lcflus,  1224 
17th  Street,  NVV,  Washington.  UC  20036. 

Decided:  January  18,  1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland  Jr., 
Secretary. 
IFR  Doc.  94-1551  Filed  1-21-94;  10:00  am) 

BILUNC  CODC  TtUS-OI-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  and 
Lodging  of  First  Amendment  to 
Consent  Decree  Pursuant  to 
Superfund  (CERCLA) 

In  accordance  with  Section  122(d)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9fi22(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
December  16,  1993,  a  proposed  Consent 
Decree  in  United  States  v.  Ciba-Geigv 
Corporation,  Civ.  No.  93-1015-AH5', 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Alabama.  This  Consent  Decree 
concerns  Operable  Unit  Four  of  the 
Ciba-Geigy  Corporation  manufacturing 
plant  site  ("the  Site")  adjacent  to  the 
Tombigbee  River  near  Mcintosh, 
Alabama.  Pursuant  to  Sections  106  and 
107(a)  of  CERCLA,  the  Complaint  in  this 
action  seeks  recovery  of  past  response 
costs  incurred  by  the  United  States  at 
the  entire  Site,  future  response  costs  in 
connection  with  the  proposed  Decree, 
and  injunctive  relief  for  Operable  Unit 
No.  4  ("OU4").  0U4  consists  of  128,000 
cubic  yards  of  contaminated  soils  at  a 
former  waster  management  unit  (the 
"Bluffline  Area")  at  the  Site.  Ciba-Geigy 


control  over  AiG  once  AiG  becomes  a  carrier.  Bay 
Line  indicates  that  after  the  closing,  a  separate 
petition  for  exemption,  or  other  pleading,  will  be 
filed  with  the  Commission,  seeking  appropriate 
authority  or  exemption  for  Owners  to  dissolve  the 
voting  trust  and  acquire  direct  control  over  AftC. 


has  agrt'ed  in  the  proposed  Consent 
Decree  to:  (1)  perform  the  selected 
remedy  fcr  CU4,  which  includes 
excavation  and  remediation  of  the 
contaminated  soils,  at  a  total  estimated 
cost  of  S25  million,  and  (2)  reimburse 
the  United  States  for  all  of  its 
outstanding  past  respon.se  costs 
incurred  at  the  Site  not  covered  under 
a  previous  Consent  Decree  for  OU2.  and 
for  all  of  its  future  response  and 
oversight  costs  incurred  in  connection 
with  0U4  and  this  Decree. 

In  addition,  notice  is  also  hereby 
given  that  on  December  16.  1993,  a 
proposed  First  Amendment  to  Consrtit 
Decree  in  United  States  v.  CihaGeij^v 
Corporation,  Civil  No.  92-0742-AH^, 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Alabama.  This  First  Amendment 
concerns  a  modification  to  the  Financial 
Assurances  provisions  of  the  Coii<:ent 
Decree  for  Operable  Unit  Two  of  the 
Ciba-Geigy  Corporation  Site,  entered  on 
November  18,  1992. 

The  Department  of  Justice  will  receive 
on  or  before  February  23,  1994 
comments  concerning  the  proposed 
Consent  Decree  and  proposed  First 
Amendment  to  Consent  Decree. 
Comments  should  be  addres.sed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044.  For  the  Con.sent 
Decree,  comments  shooild  refer  to 
United  States  v.  Ciba-Geigy  Corpomtinn 
(Operable  Unit  4  of  Ciba-Geigy 
Mcintosh.  Alabama  Site),  D.J.  Ref.  nf>- 
11-2-781  A.  For  the  First  Amendment  to 
Consent  Decree,  comments  should  refer 
to  United  States  v.  Ciba-Geigy 
Corporation  (Operable  Unit  2  of  Ciba- 
Geigy  Mcintosh,  Alabama  Site),  D.J.  Ref 
SO-1 1-2-781. 

The  proposed  Consent  Decree  and 
First  Amendment  to  Consent  Decree 
may  be  examined  at  any  of  the  following 
offices:  (1)  The  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Alabama.  U.S.  Courthouse,  113  St. 
Joseph  Street,  Mobile,  Alabama;  (2)  the 
U.S.  Environmental  Protection  Agency. 
Rpgion  4,  345  Courtland  Street,  NE., 
Atlanta,  Georgia;  and  (3)  the  Consent 
Decree  Librar>',  1120  G  Street,  NW.,  4th 
floor.  Washington,  DC  20005  (telephone 
(202)  624-0892).  Copies  of  the  proposed 
Consent  Decree  and  First  Amendment  to 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library,  1120    • 
G  Street,  NW.,  4th  floor,  Washington. 
DC  20005.  For  a  copy  of  the  Consent 
Decree  with  attachments  (Record  of 
Decision,  Statement  of  Work  and  Site 
map)  please  enclose  a  check  for  $57.00 
($.25  per  page  reproduction  charge) 
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payable  to  "Consent  Decree  Library." 
For  a  copy  of  the  Consent  Decree 
without  those  attachments  please 
enclose  a  check  for  $20.50  ($.25  per 
page  reproduction  charge)  payable  to 
"Consent  Decree  Library."  For  a  copy  of 
the  First  Amendment  to  Consent  Decree, 
please  enclose  a  check  for  $2.25  ($.25 
per  page  reproduction  charge)  payable 
to  "Consent  Decree  Library." 
John  C.  Cruden. 

Chief.  Environmental  Enforcement  Section. 
Environment  Sr  Natural  Resources  Division 
(FR  Doc  94-1515  Filed  1-21-94;  10:00  am) 

BILUNC  CODE  4410-01-W 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liabiiity 
Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  4, 1994.  a 
proposed  Consent  Decree  in  United 
States  V.  GTE  North.  Inc.  and  Manhy 
Motor  Sales  Company,  Civil  Action  No. 
90-C-20302,  was  lodged  in  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  The  Complaint  filed 
by  the  United  States  alleged  violations 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a).  for 
costs  incurred  by  the  United  States  in 
responding  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Belvidere  No.  1  Municipal  Landfill  site 
in  Belvidere.  Boone  County.  Illinois 
("the  Belvidere  Site").  The  Consent 
Decree  requires  defendant  Manley 
Motor  Sales  Company  to  pay  $60,000  to 
reimburse  the  United  States 
Environmental  Protection  Agency  for 
unrecovered  past  response  costs  at  the 
Belvidere  Site. 

The  Department  of  Justice  will  receive 
OP  or  before  February  23. 1994. 
comments  concerning  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  P.O.  Box  7611.  Ben  Franklin 
Station.  Washington,  DC  20044.  and 
should  refer  to  United  States  v.  GTE 
North.  Inc.  and  Manley  Motor  Sales 
Company.  D.J.  Ref.  No.  90-11-3-248A. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Northern  District  of  Illinois.  211  South 
Court  Street.  Rockford.  Illinois  61101 
(contact  Assistant  United  States 
Attorney  James  Zuba);  (2)  the  U.S 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590  (contact 


Assistant  Regional  Counsel  John 
Tielsch);  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  floor. 
Washington.  DC  20005.  (202)  624-0892. 
Copies  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
fi-om  the  Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20044,  telephone  (202) 
347-7829.  For  a  copy  of  the  Consent 
Decree  please  enclose  a  check  in  the 
amount  of  $3.75  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
John  C.  Cruden. 

Chief  Environmental  Enforcement  Sectiion, 
Environmental  B-  Natural  Resources  Division 
IFR  Doc.  94-1517  Filed  1-21-94;  10:00  am) 

BILUNG  CODE  MIO-OI-U 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  21. 1993. 
proposed  Consent  Decrees  in  United 
States  V.  Jadco,  Inc.  et  al.,  Civil  Action 
No.  3:92CV-293-MU.  and  United  States 
V.  Hoescht  Celanese  Corporation  et  al.. 
Civil  Action  No.  3:93CV-412-MC,  were 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  North 
Carolina.  The  Complaints,  brought 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9607.  seek  the 
recovery  of  past  response  costs  incurred 
by  the  United  States  in  connection  with 
the  Jadco-Hughes  Superfund  Site.  North 
Belmont.  North  Carolina  (the  "Site"). 
The  Site  is  situated  in  Gaston  County. 
North  Carolina,  approximately  12  miles 
west  of  Charlotte.  North  Carolina  and 
occupies  approximately  6  acres.  The 
Site  was  used  from  1971  until  at  least 
1975  for  recovery,  storage  and  disposal 
of  waste  solvents  and  other  hazardous 
substances.  These  hazardous  wastes 
were  stored  on  the  Site  in  55  gallon 
drums.  In  some  areas  of  the  Site,  drums 
were  stacked  as  many  as  three  to  a  stack 
in  deteriorating  condition. 

The  Consent  Decree  in  United  States 
V.  Jadco.  Inc.  et  al.  provides  that  the 
SettUng  Defendants  in  that  action  will 
pay  $227,453.24  in  settlement  of  the 
United  States'  claims.  The  Consent 
Decree  in  United  States  v.  Hoescht 
Celanese  Corporation  et  al.  provides 
that  the  Settling  Defendants  in  that 
action  will  pay  $555,000.00  in 
settlement  of  the  United  States'  claims. 


The  Department  of  Justice  will 
receive,  on  or  before  Februar)-  23, 1994, 
comments  relating  to  the  proposed 
Consent  Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice.  Washington.  DC  20530. 
Comments  should  refer  to  United  States 
V.  Jadco.  Inc.  et  al..  D.O.J.  Ref.  90-5-1- 
1-3679A  or  United  States  v.  Hoescht 
Celanese  Corporation  et  al..  D.O.J.  Ref. 
90-5-1-1-3679A. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
North  Carolina,  401  West  Trade  Street. 
Charlotte.  North  Carolina  28202:  Office 
of  the  U.S.  Environmental  Protection 
Agency.  Region  IV.  345  Courtland 
Street.  NE..  Atlanta.  Georgia  30365;  and 
at  the  Consent  Decree  Library.  1120  G 
Street.  NW..  Washington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
floor,  Washington,  DC  20005  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.50  for  the  United 
States  v.  Jadco,  Inc.  et  al.  Consent 
Decree  and/or  a  check  in  the  amount  of 
$10.75  for  the  United  States  v.  Hoescht 
Celanese  Corporation  et  al.  Consent 
Decree  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  94-1516  Filed  1-21-94;  10:00  am) 

BtLUNG  CODE  4410-01-M 

Consent  Decree  In  Action  Brought 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Roger E.  Martin,  et  al.,  Civil 
Action  No.  92-469  JE.  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Oregon  on  December  14. 
1993.  As  to  the  defendants.  Roger  E. 
Martin.  Pacificorp,  Inc.,  and  Portland 
General  Electric  Company,  this  Consent 
Decree  settles  an  action  filed  by  the 
United  States  pursuant  to  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9607.  The  Consent  Decree  also  settles  all 
cotmterclaims  brought  by  those 
defendants  against  seven  federal 
agencies. 
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The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
thn  U.S.  Environmental  Protection 
Agency,  to  recover  costs  inoirred  by  the 
U.S.  Environmental  Protection  Agency 
("EPA"). in  connection  with  removal 
actions  at  the  Martin  Electric  Lake 
Oswego  Site  (the  "Site"),  a  defunct  used 
electrical  equipment  storage  yard  in 
Lake  Oswego.  Oregon.  In  this 
settlement.  Roger  E.  Martin  will  pay  the 
United  States  $100,000,  PaciP.corp.  Inc. 
will  pay  the  United  States  570,000,  and 
Portland  General  Electric  Company  will 
pay  the  United  States  $69,000.  The 
federal  agencies  will  pay  a  combined 
sum  of  $43,200.  Also,  in  consideration 
of  these  payments,  the  settling 
generators  will  receive  a  covenant  not  to 
sue  for  recovery  of  the  past  costs  at  the 
Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  on  or  before 
February  23,  1994.  Please  address 
comments  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O.  Box  7611.  Ben  Franklin 
Station.  Washington,  DC  20044  and 
refer  to  United  States  v.  Roger  E.  Martin, 
at  ai.  DOJ  number  90-11-3-934. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  District  of 
Oregon.  888  S\V  5th  Avenue  suite  1000. 
Portland.  Oregon,  97204-2024,  and  at 
the  Environmental  Protection  Agency. 
Office  of  the  Regional  Counsel,  Region 
10,  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  Copies  of  the 
proposed  Consent  Decree  may  also  be 
obtamed  from  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  floor, 
Washington.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
can  be  obtained  by  mail  or  in  person 
from  the  Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$3.75  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-1521  Filed  1-21-94;  10:00  am] 

MLUNO  CODE  441(M)1-M 

Lodging  of  a  Consent  Decree  Pursuant 
to  the  Toxic  Substances  Control  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  7. 1994.  a 
proposed  consent  decree  in  United 
States  V.  New  York  State  Department  of 
Transportation,  No.  89-CV-319.  was 
lodged  with  the  United  States  District 


Court  for  the  Northern  District  of  New 
York.  The  decree  resolves  claims  of  the 
United  States  for  injunctive  relief 
against  the  Defendant  in  the  above- 
referenced  action  under  the  Toxic 
Substances  Control  Act  ("TSCA") 
relating  to  PCB-contaminated  dredged 
materials  at  two  areas  known  as  the 
Buoy  212  Site  and  the  Special  Area  13 
Site  (the  "Sites").  The  Buoy  212  Site  is 
located  in  the  Town  of  Fort  Edward. 
New  York.  The  Special  Area  13  Site  is 
located  in  the  Town  of  Moreau.  New 
York.  In  the  proposed  consent  decree 
the  Defendant  agrees  to  perform  site 
characterization,  temporary  remedial 
work,  monitoring,  maintenance,  and 
continuing  assessment  of  the  future 
permanent  remediation  of  the  Sites. 
New  York  State  Department  of 
Transportation  has  already  initiated 
and/or  completed  actions  required  by 
the  Decree. 

The  proposed  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Consent  Decree 
Library.  1120  G  Street.  NW., 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  decree  may  be 
obtained  in  person  or  by  mail  fi-om  the 
Consent  Decree  Library. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  on  or  before 
February  23,  1994.  Comments  should  be 
addressed  to  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  New 
York  State  Department  of 
Transportation,  (DOJ  Reference  No.  90- 
5-1-1-3297). 

John  C.  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  94-1518  Filed  1-21-94;  1000  am) 

BIUJNG  CODE  4410-01-M 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Vertac  Chemical  Corp., 
et  al..  Civil  Action  No.  LR-C-80-109. 
was  lodged  on  December  30.  1993  with 
the  United  States  Distnct  Court  for  the 
Eastern  District  of  Arkansas.  The 
proposed  consent  decree  resolves  the 
liability  of  Velsicol  Chemical 
Corporation  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  use.  9606  and  9607.  and 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act.  42 


U.S.C.  6973.  with  respect  to  the  Vertac 
Site  located  in  Jacksonville.  Arkansas. 

The  Department  of  Justice  will 
receive,  for  a  period  on  or  before 
February  23,  1994.  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Vertac  Chemical  Corp..  et  al,  DOJ  Ref. 
#90-7-1-188. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  425  W.  Capital,  5th 
floor,  Little  Rock,  Arkansas  72201;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue. 
Dallas,  Texas  75202;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
floor,  Washington,  DC  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$7.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
jFR  Doc.  94-1519  Filed  1-21-94;  10:00  am) 

BILUNG  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Gas-Fueled  Railway 
Research  Program  Demonstration 
Project 

Notice  is  hereby  given  that,  on 
December  30, 1993,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act".), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  The 
nature  and  objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Gas  Research  Institute,  Chicago.  IL; 
General  Motors  Corporation.  Eleciro- 
Motive  Division,  La  Grange,  IL;  South 
Coast  Air  Quality  Management  District. 
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Diamond  Bar.  CA;  Southern  California 
Gas  Company.  Los  Angeles,  CA;  and 
Southern  California  Regional  Rail 
Authority.  Los  Angeles,  CA.  The 
project's  general  areas  of  planned 
activities  are  to  develop  and 
demonstrate  natural  gas  locomotive 
engines  as  low  cost,  low  pollution 
alternatives  to  diesel  powered 
locomotive  engines  through  the 
quantification  of  emissions  benefits  and 
performance  trade-offs  associated  with 
existing  natural  gas  engines  conversion 
technologies  utilizing  a  single-cylinder 
engine;  applying  technology  derived 
from  use  of  the  single-cylinder  engine  to 
a  multi-cylinder  EMD  locomotive 
engine;  integrating  the  locomotive 
engine  with  on-board  control  and 
support  systems  in  a  fully  operational 
locomotive;  testing  the  durability  of  a 
developed  prototype  natural  gas 
locomotive  engine  to  minimize  fuel 
system  failures  which  may  occur  in 
planned  field  demonstrations  both  on 
urban  passenger  and  cross  country 
freight  locomotives;  and  evaluating 
advanced  exhaust  aftertreatment 
technologies  such  as  catalytic 
aftertreatment  and  electronic  NO, 
suppression  system  originally 
developed  for  diesel  fuel  systems. 
Membership  in  the  project  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification 
disclosing  all  changes  in  membership  to 
the  project. 
loseph  H.  Widinar, 

Director  of  Operations.  Antitrust  Division. 
jFR  Doc.  94-1513  Filed  1-21-94: 10:00  ami 

BtLLINC  COOC  4410-01-M 


SINGAPORE;  and  Wipro  Systems  Ltd.. 
Bangalore.  INDL\.  The  following  are  no 
longer  members  of  UNIX:  Acer/ Altos 
Corporation.  Addamax.  Alenia 
(Aeritalia  &  Selena),  AUiant  Computer 
Systems  Corporation.  Arix  Corporation. 
AT&T,  Boeing.  Cadence  Design  Systems. 
Inc..  CBIS.  CETIA  (a  Thomson  CSF 
Subsidiary).  Com  Food  Software  GmbH. 
Commodore  International  Limited.  Dell 
Computer  Corporation,  EPS  Computing. 
G.C.  McKeown  Co..  Ltd..  Highland 
Software,  KYOCERA  Corp.,  OA  Systems 
Group,  Lionel  Singer  Corporation,  Inc., 
Mannesmann  Informationstechnik, 
Mentec  International  Limited,  Mizar/ 
Integrated  Solutions,  MODCOMP. 
MULTIUSER  Systems  Corporation,  NBI, 
Inc.,  Open  Technology  Ltd.,  Prime 
Computer,  Ricoh,  Scientific  Software, 
Inc.,  and  Sector  7  Software. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  UNIX  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  January  30, 1989,  UNIX  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  1, 1989  (54  FR  8608). 

The  last  notification  was  filed  with 
the  Department  on  May  5, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6Cb)  of  the 
Act  on  June  2, 1993  (58  FR  31417). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-1514  Filed  1-21-94: 10:00  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— UNIX  International,  Inc. 

Notice  is  hereby  given  that,  on  August 
4,  1993.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq  ("the  Act"),  UNIX  International. 
Inc.  ("UNIX"),  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  have  become 
members  of  UNIX  effective  on  July  23, 
1993:  Unix  Systems  Technology- 
China,  Beijing,  CHINA:  International 
Management  Corp.  (IMC),  Edison,  NJ; 
Information  Communication  Institute  of 
Singapore  (IQS),  Singapore 
Telecommunications  Academy. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Room  213.  Building  200,  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFORIUTKW  CONTACT: 
Mr.  C.  Thomas  Snyder,  National 
Aeronautics  and  Space  Administration, 
Ames  Research  Center,  Moffett  Field, 
CA  94035, 415/604-5066. 
SUPPLEMENTARY  INFORtlUTKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Aeronautics  Program  Overview 
— Industry  Panel  on  Technology 

Transfer 
— Subsonic  Transportation  Controls  and 

Guidance  Activities 
— Critical  Disciplines  Controls  and 

Guidance  Research 
— Rotorcraft  Controls  and  Guidance 

Activities 
— High  Performance  Aircraft  Controls 

and  Guidance  Activities 

Dated:  lanuary  14. 1994. 
Timothy  M.  SuUivan, 

/Advisory  Committee  Management  Officer 
[FR  Doc.  94-1543  Filed  1-21-94: 10:00  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottca  94-002] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting  on  Flight  Controls  and 
Guidance 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC,  Aeronautics 
Advisory  Committee  meeting  on  flight 
controls  and  guidance. 
DATES:  February  16,  1994,  8  a.m.  to  4:15 
p.m.;  February  17, 1994,  8  a.m.  to  4:30 
p.m.;  and  February  18, 1994,  8  a.m.  to 
Noon. 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Nonresident 
Questionnaire 

(2)  Form(s)  submitted.  RRB-1001 

(3)  0MB  Number.  3220-0145 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion, 
quarterly 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  1,700 

(9)  Total  annual  responses:  1,700 

(10)  Average  time  per  response:  .06350 
hours 

(11)  Total  annual  reporting  hours:  108 
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(12)  Collection  description:  Under  the 
Railroad  Retirement  Act,  the  benefits 
payable  to  an  annuitant  hving  outside 
the  Uftited  States  may  be  sub)ect  to 
withholding  under  PubUc  Law  98-21 
and  98-76.  The  form  obtains  the 
information  needed  to  determine  the 
amount  to  be  withheld. 
AOOmONAL  INF0RMAT)ON  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtamed  from  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  9202- 
395-7316).  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dennia  Eagui, 
Clearance  Officer. 

(FR  Doc.  94-1504  Filed  t-21-94;  10:00  am) 
BILUMG  CODE  7905-01-M 
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Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Raihoad 
Ratirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARV  Of  PROPOSAMS): 

(1)  Collection  title:  RRB  Customer 
Satisfaction  Survey 

(2)  Formls)  submitted:  G-200,  G-201 

(3)  OMB  Number:  New  Infonnation 
Collection 

(4)  Expiration  date  of  current  0\fB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  New  Collection 

(6)  Frequency  of  response:  On  occasion, 
annually 

(7)  Respondents:  Individuals  or 
households 

(8)  E&timated  annual  number  of 
respondents:  \l. 250 

(9)  Total  annual  responses:  11,250 

(10)  i4vercge  time  per  response:  .09182 
hours 

(11)  Total  annual  reporting  hours:  1,033 

(12)  Collection  description:  Annually,  at 
least  150,000  members  of  the  public 
have  contact  with  the  Raihoad 
Retirement  Board  (RRB)  by  mail, 
telephone  or  in  person,  concerning 
benefits  they  have  applied  for.  were 
denied,  or  are  receiving  under 
provisions  of  the  Railroad  Retirement 
and  Railroad  Unemployment 
hisurance  Acts.  The  collection  will 
obtain  information  for  determining 


the  level  of  satisfaction  with  the 
service  provided  by  the  RRB  to  these 
individuals  and  to  identify  any  areas 
where  improvements  in  providing 
service  could  be  made. 
AOOmONAL  WFOmiATtOM  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 
Qearance  Office 
[FR  Doc.  94-1505  Filed  1-21-94. 10:00  am) 

BKUNO  COOE790S-«t-M 


SEcuRrriES  and  exchange 

COMMISSION 

[HeJeaw  No.  34-33488;  File  No.  SR-NAS&- 
94-3] 

January  18, 1994. 

Self-Regutatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Credit  Against  the  Annual 
Assessments  and  Fees  on  Members 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  14, 1994, 
the  National  Association  of  Securities 
Dealers,  hic.  CT^JASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  IH  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
Section  19(b)(3MAHii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commissions  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rale  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Schedule  A  to  the  By-Laws  to 
adjust  the  amount  of  credit  as  set  forth 
in  Section  1(d)  of  Schedule  A.  which  is 
currently  67%.  to  59%.  and  to  amend 
the  calendar  year  dates  from  1993  to 
1994. 


n.  Self-Regtilatory  GrganizaticRi's 
Statemnit  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Pnqrased  Rule 

Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  op  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spedSed 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Pursuant  to  Article  VI  of  the  By-Laws 
of  the  Corporation,  the  NASD  requires 
its  members  to  pay  an  annual 
assessment  fee  based  on  gross  income  as 
defined  by  Schedule  A.  Section  1  to  the 
By-Laws.»  The  NASD  also  allows  a 
credit  against  such  assessment  pursuant 
to  Section  1(d).  The  NASD  calculates 
the  gross  income  assessment  from  the 
gross  income  reported  for  the  calendar 
or  fiscal  year  preceding  the  NASD's 
calendar  budget  year.  Based  on  the 
operating  budget  for  1994.  and  subject 
to  revision  based  on  final  actual  gross 
income  reports  for  1993,  the  NASD  is 
proposing  to  amend  the  credit  to  adjust 
member  assessments  to  reflect  the 
estimated  revenue  needed  to  fund  1994 
operations.  This  proposed  rule  change, 
therefore,  amends  the  amount  of  credit 
set  forth  in  Section  1(d)  of  Schedule  A 
to  the  By-Laws,  which  is  currently  67%, 
to  59%,  and  applies  the  credit  to  the 
entire  1994  calendar  budget  year,  and 
amends  the  calendar  year  dates  from 
1993  to  1994.2 

The  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act.»  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fiees.  and 
other  charges  among  members  in  that 
the  proposed  rule  change  equitably 
adjusts  the  1994  assessment  credit  rate 
based  on  the  pro)eat»d  1994  budget. 

(B)  Self-Regulatory  Orgaruzation's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 


>  SASD  Muiuo/.  Sch«<hi)«  A  to  tha  Bv-Law*.  S«c. 

1(d).  (CCH)  11752. 

'  See  S«cuTltt«(  Exciuag*  Act  Release  No.  33363 
(DecemtMr  21. 19B3).  sa  FR  6*974  (Deesmbe*  79. 
1993)  (noticing  file  SR-NASD-S3-71). 

'  15  U.S.C  78<»-3  (1M6)^ 
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burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b){3)(A)(ii)  of  the  Act  and  Section  (e) 
of  Rule  19b— 4  promulgated  there  under    , 
in  that  it  constitutes  a  due,  fee  or  other 
charge  imposed  by  a  self-regulatory 
organization. 

At  any  time  withm  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  malting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propose'd  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer-to  the  file 
number  in  the  caption  above  and  should 
b^ubmitted  on  February  14, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland. 
Dep  uty  Secretary. 
|FR  Doc.  94-1545  Filed  1-21-94;  10:00  am) 
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[Release  No.  IC-20021;  File  No.  812-6714] 

Security  Life  of  Denver  Insurance  Co., 
etat. 

January  18. 1994.      ■* 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or 
"Commission"). 

ACTION:  Notice  of  Application  for 
Exemptions  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Security  Life  of  Denver 
Insurance  Company  ("Security  Life"), 
Security  Life  Separate  Account  Al  (the 
"Accoimt"),  certain  separate  accounts 
that  may  be  created  in  the  future,  and 
SLD  Equities,  Inc.  ("SLD  Equities"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  Section  6(c)  for  exemptions  from 
Sections  26{a)(2J(C)  and  27(c)(2)  of  the 
Act. 

SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account,  which 
funds  certain  deferred  variable  annuity 
contracts  (the  "Contracts")  featuring  an 
enhanced  death  benefit. 

FlUNG  DATE:  The  application  was  filed 
on  December  3. 1993. 

HEARING  OR  NOTIFICATtON  OF  HEARING:  An 

order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  February  14. 
1994,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawryers.  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  Security  Life  Center.  1290 
Broadway.  Denver.  Colorado  80203- 
5699. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  504-2802.  or  Michael 
V.  Wible.  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 


Applicant's  Representations 

1 .  Security  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Colorado  and  is  the  depositor  of 
the  Accoimt.  The  Account  was 
organized  under  Colorado  law,  and  is 
registered  under  the  Act  as  a  unit 
investment  trust.  That  portion  of  the 
assets  of  the  Account  that  is  equal  to  the 
reserves  and  other  Contract  liabilities 
with  respect  to  the  Account  is  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  of  Security  Life  Any 
income,  gains,  or  losses,  realized  or 
unrealized,  from  assets  allocated  to  the 
Account  are  credited  to  or  charged 
against  the  Account  without  regard  to 
other  income,  gains,  or  losses  of 
Security  Life.  The  Account  is  divided 
into  six  divisions,  each  of  which  invests 
exclusively  in  shares  of  The  Palladian 
Trust  (the  "Trust ").  The  Trust  is 
registered  under  the  Act  as  an  open-end 
management  investment  company. 

2.  SLD  Equities,  a  registered  broker- 
dealer  and  a  wholly-owmed  subsidiary 
of  Security  Life,  will  be  the  principal 
underwriter  of  the  Contracts. 

3.  The  Contracts  provide  for 
retirement  payments  or  other  long-term 
benefits  for  persons  covered  under  plans 
that  receive  favorable  federal  income  tax 
treatment  under  the  Internal  Revenue 
Code  of  1986  and  for  persons  desiring 
such  benefits  who  do  not  qualify  for 
such  tax  advantages.  The  minimum 
initial  purchase  payment  is  $25,000  for 
a  non-qualified  Contract  and  $1,500  for 
a  qualified  Contract.  The  minimum 
additional  purchase  payment  is  $500  for 
a  non-qualified  Contract  and  $250  for  a 
qualified  Contract.  Annuity  payments 
under  a  Contract  may  be  received  on  a 
variable  basis. 

4.  The  administrative  charges  to  be 
assessed  under  the  Contracts  will  be  (a) 
an  administrative  charge  of  $30  per 
Contract  year,  during  the  accumulation 
period  only,  if  total  purchase  payments 
in  the  first  Contract  year  are  less  than 
$100,000  and  (b)  a  daily  asset-based 
charge,  at  an  annual  effective  rate  of 
0.15%,  during  both  the  accumulation 
and  annuity  periods.  Security  Life 
guarantees  that  it  will  not  raise  these 
administrative  charges  for  the  duration 
of  the  Contracts.  Security  Life  also 
represents  that  it  does  not  expect  that 
the  total  revenues  from  the 
administrative  charges. will  be  greater 
than  the  total  expected  cost  of 
administering  the  Contracts,  on  average, 
excluding  costs  that  properly  are 
categorized  as  distribution  expenses, 
over  the  period  that  the  Contracts  are  in 
force. 

5.  If  more  than  one  demand  partial 
withdrawal  occurs  during  a  Contract 
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year,  there  will  be  a  charge  of  the  lesser 
of  $25  of  2%  of  the  amount  withdrawn 
for  each  additional  demand  partial 
withdrawal.  Seciirity  Life  represents 
that  it  does  not  expect  that  the  total 
revenues  from  the  partial  withdrawal 
transaction  charge  will  be  greater  than 
the  total  expected  cost  of  administering 
demand  partial  withdrawals,  on 
average,  over  the  period  that  the 
Contracts  are  in  force. 

6.  The  Contracts  will  permit  transfers 
among  the  divisions  of  the  Account, 
subject  to  certain  conditions.  Prior  to 
the  annuity  date,  an  Owner  will  be  able 
to  make  up  to  12  transfers  each  Contract 
year  at  no  charge.  Each  additional 
transfer  will  be  subject  to  a  charge  of 
S25.  After  the  annuity  date,  an  Owner 
will  be  able  to  make  no  more  than  four 
transfers  each  Contract  year.  No  charge 
will  be  assessed  for  a  transfer  after  the 
annuity  date.  Security  Life  represents 
that  it  does  not  expect  that  the  total 
revenues  from  the  excess  transfer  . 
charges  wil]  be  greater  than  the  total 
expected  cost  of  administering  excess 
transfers,  on  average,  over  the  period 
that  the  Contracts  are  in  force.  Security 
Life  represents  that  the  amount  that  it 
will  recover  for  premium  taxes  will  not 
be  greater  than  the  amount  of  premium 
faxes  recuired  to  be  paid. 

7.  No  front-end  safes  charge  will  be 
imposed  when  purchase  payments  are 
applied  under  the  Contracts.  However,  a 
surrender  charge  will  be  assessed  if  the 
Contract  is  surrendered  or  partial 
withdrawals  exceeding  certain  amounts 
are  taken  during  the  six  year  period 
from  the  date  Security  Life  recaives  and 
accepts  each  purchase  payment.  The 
Surrender  charge  in  the  first  Contract 
ysar  is  7%.  and  reduces  by  1%  each 
Contract  year  thereafter;  there  is  no 
surrender  charj?e  applicable  to  the 
withdrawal  of  payments  that  are  six  or 
more  years  oJd.  In  no  event  is  it.e 
■i'^rrender  charge  greater  than  the 
amount  wit.hdrawn. 

8.  Applicants  seek  to  impost  a  daily 
a.ssftt  based  charge  equal  to  1.55% 
annually  to  compensate  Seainty  Life  for 
cerfara  marTsli'y  end  expense  risks  it 
bears  under  the  Contracts.  Security  Life 
will  as.suire  s^\  era!  mortality  risks 
i;nder  the  Cuntmcts.  First,  Secunty  Life 
assumes  a  ricrtal-ty  ri=k  arising  from  the 
.♦act  that  the  Contract  does  njit  irrpose 
ar.y  Siin-jncer  r liargf  on  the  death 
N^nefit.  Se^o^,.^.  Security  Life  assumes 
an  aud;»ioral  rra^ahty  risk  by  its 
contractual  obligation  to  continue  to 
make  annuiry  payments  fnr  the  entire 
I'r'e  of  the  A.^nun.^jit  under  £nnm!y 
cpijons  invpK'ing  life  contingencies. 
Third,  Secj.ri;v  Life  will  assume  a 
mortality  risk  because  of  its  promise  to 
pay  a  d^th  benefit  to  the  beneficiary  if 


the  Owner  dies  prior  to  the  annuity 
date.  This  assures  each  Annuitant  that 
neither  the  Annuitant's  own  longevity 
nor  an  improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  undar  a 
Contract.  At  the  same  time.  Security  Life 
assumes  the  risk  that  Annuitants  as  a 
group  will  live  longer  than  Security 
Life's  annuity  tables  bad  predicted, 
which  would  require  Security  Lifie  to 
pay  out  more  in  annuity  income  than 
planned.  The  contracts  contain  annuity 
tables  that  are  based  on  the  1983a 
Individual  Annuity  Mortality  Table  and, 
for  variable  annuity  options,  alternative 
net  investment  factors  of  3%  cr  5%. 
Security  Life  guarantees  these  annuity 
tables  for  the  duration  of  the  Contracts. 

9.  In  general,  the  Contracts  provide  for 
a  death  benefit  that  is  the  greatest  of:  (a) 
The  purchase  payments  made  (less 
partial  withdrawals  and  any  surrender 
and  partial  withdrawal  transaction 
charges  taken),  accumulated  at  7%  per 
year  (the  interest  rate  for  any  Owner  of 
attained  age  75  or  greater  is  0%)  up  to 
a  maximum  of  two  times  the  sum  of  all 
purchase  payments  (less  partial 
withdrawals  and  any  surrender  and 
partial  withdrawal  transaction  charges 
taken);  (b)  the  accumulation  value  at  the 
time  of  death;  and  (c)  the  step-up  benefit 
plus  purchase  payments  made,  (ess 
partial  withdrawals  and  any  surrender 
and  partial  withdrawal  transaction 
charges  taken  since  the  la&t  step-up 
anniversary.  The  step-up  benefit  at  issue 
is  the  initial  purchase  payment.  At  each 
step-up  anniversary,  the  ciurent 
accumulation  value  is  compared  to  the 
prior  determination  of  the  step-up 
benefit,  increased  by  purctiase  payments 
made  and  reduced  by  partial 
withdrawals  and  any  surrender  and 
partial  withdrawal  transaction  charges 
taken  since  tliat  anniversary.  The  greater 
of  these  becomes  the  new  step-up 
benefit.  The  step-up  anniversaries  are 
the  Contract  date  and  every  sixth 
Contract  anniveisary  theieaSer  [i.e., 
sixth,  tiveifth,  eighteenth,  etc.  Contract 
anniversaries).  The  death  benefit  equal 
to  the  accumulation  va'ue.  or  to  -J^g  sum 
of  the  purchase  payments  made  less 
partial  withdrawals  and  any  s'lrrender 
and  partial  withdravi-ai  transaction 
charges  taken,  constitutes  the  basic 
death  benefit.  The  dsath  brnef.t  n 
excess  of  the  foregoing  basic  Q»ia-Ji 
benefit,  including  purthaf*  payrrjents 
accumulated  at  7%  interest  as  descT:bed 
above,  and  the  stepv-up  benefits  as 
described  above,  constitutes  the 
enhanced  death  benefit. 

10.  Li  addition  to  mortality  risks. 
Security  Life  vriW  assume  an  expei^se 
risk  under  the  Contracts.  This  risk  arises 
because  the  administrative  charges 


under  outstanding  Contracts,  which 
cannot  be  raised,  may  be  insufficient  to 
cover  actual  administrative  expenses. 
11.  As  compensatioD  for  assuming 
these  mortality  and  expense  risks. 
Security  Life  proposes  to  assess  against 
the  Account  a  daily  charge  at  an  annual 
aggregate  rate  of  1,55%.  Approximately 
1.20%  of  this  annual  charge  is  allocated 
to  the  mortality  risks  that  Security  Life 
will  assume,  and  0.35%  Is  allocated  to 
the  expense  risks  that  Security  Life  will 
assume.  Of  the  1.20%  charge  allocated 
to  the  mortality  risk,  0.90%  is  for  the 
cost  of  the  basic  death  benefit  and  the 
other  mortality  risks  assiuned  by 
Security  Life  under  the  Contracts,  and 
0.30%  is  for  the  cost  of  the  enhanced 
death  benefit.  Security  Life  will  assess 
the  charge  for  mortality  end  expense 
risks  during  the  accumulation  period 
and  annuity  period,  except  that  Seciirity 
Life  will  not  assess  the  0.30%  charge  for 
the  enhanced  death  benefit  during  the 
annuity  period.  Seoority  Life  guarantees 
that  it  will  not  raise  the  charge  for  the 
duration  of  the  Contracts. 

12.  If  the  administrative  cha.'^es  and 
the  mortality  and  expense  risk  diarge 
are  insufficient  to  cover  the  expenses 
and  costs  assiimed,  the  loss  will  be 
borne  by  Seci'rity  Life.  Conversely,  if 
the  amount  deducted  proves  more  than 
sufficient,  the  excess  will  be  profit  to 
Security  Life.  Security  Life  represents 
that  it  likely  will  earn  a  profit  fi-om  the 
mortality  and  expense  risk  charge.  To 
the  extent  that  the  surrender  char^ge  is 
insuffident  to  cover  the  actual  costs  of 
distribution,  the  expenses  will  be  paid 
from  Security  Life's  general  account 
assets,  which  will  include  profit,  if  any, 
derived  from  the  mortality  and  expenses 
risk  charge. 

13.  Applicants  request  that  the  order 
also  permit  the  deduction  of  the 
mortality  and  expense  risk  charge  from 
the  assets  of  any  other  separate  account 
established  by  Security  Life  in  the 
future  to  support  deferred  variable 
annuity  contracts,  which  contracts  are 
offered  on  a  basis  that  is  similar  in  all 
meterial  respects  to  the  bfsis  on  which 
the  Contracts  are  offered. 

Applicants'  legal  Analysis 

1 .  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting 
exe-nptions  from  sections  26(a)(2)tC) 
and  27ic}U)  cf  the  Act  to  the  extent 
n-icc-ssary  to  permit  Lj-je  deduction  cf  the 
mortality  and  expense  risk  charge. 
Applicants  submit  that  their  request  for 
an  order  thai  applies  to  the  Accouiit  and 
to  future  £6r  arste  accounts  issuing 
contracts  that  are  substantJaiiy  sLnuItr 
to  the  Contracts  is  appropriate  in  the 
public  interest.  Such  an  order  would 
promote  competitiveness  in  the  variable 


Federal  Register  /  Vol.  59.  No.  15  /  Monday,  January  24.  1994  /  Notices 


3571 


annuity  contract  market  by  eliminating 
the  need  for  Security  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  adndnistratlve 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  involved  in  having  to 
repeatedly  seek  exemptive  relief  would 
impair  Security  Life's  ability  to 
effectively  take  advantage  of  business 
opportunities  as  they  arise.  Applicants 
further  submit  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
Act  and  the  protection  of  investors  for 
the  same  reasons.  If  Security  Life  were 
required  to  repeatedly  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  this  Application,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby.  Thus, 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
pubhc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2) 
*  prohibit  a  registered  vmit  investment 

trust  and  any  depositor  or  underwriter 
thereof  bom  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  by  section 
26(a)(1)  of  the  Act  and  are  held  under 
an  agreement  that  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  oe  allowea  except  as 
a  fee,  not  exceeding  such  reasonable 
amoimt  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services.  Applicants' 
proposed  mortality  and  expense  risk 
charge  would  not  be  considered  a 
bookkeeping  and  administrative 
expense. 

3.  Applicants  have  concluded  that  the 
mortality  and  expense  risk  charge  of 
1.25%  (which  includes  the  basic 
mortality  risk  charge  of  0.90%  and  the 
expense  risk  charge  of  0.35%),  or  1.55% 
(which  includes  the  foregoing  charge  of 
1.25%  and  tKe  enhanced  mortality  risk 
charge  of  0.30%),  is  reasonable  in 
relation  to  the  risks  assumed  by  Seairity 
Life  under  the  Contracts  and  reasonable 
in  amount  as  determined  by  industry 
practice  with  resp>ect  to  comparable 
annuity  products.  Applicants  state  that 
these  determinations  are  based  on  their 
analysis.of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as  ciurent  charge  levels  and 
benefits  provided,  the  existence  of 
expense  charge  guarantees,  and 
guaranteed  aimuity  rates.  Security  Life 
undertakes  to  maintain  at  its  home 
office,  and  make  available  to  the 


Commission  or  its  staff  upon  request,  a 
memorandum  setting  ioiih  in  detail  the 
methodology  used  in  making  the 
foregoine  determinations. 

4.  Applicants  assert  that  the  mortality 
risk  charge  of  0.30%  for  the  enhanced 
death  benefit  is  reasonable  in  relation  to 
the  risks  assiimed  by  Security  Life 
under  the  Contracts.  In  arriving  at  this 
determination,  Security  Life  conducted 
a  large  number  of  trials  at  different  issue 
ages  to  determine  the  expected  cost  of 
the  enhanced  death  benefit.  First, 
hypothetical  asset  returns  were 
projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  generated, 
hypothetical  accumulated  values  were 
calculated  by  applying  the  projected 
asset  returns  to  the  initial  value  in  a 
hypothetical  account.  Each  accumulated 
value  so  calculated  was  then  compared 
to  the  amount  of  the  enhanced  death 
benefit  payable  in  the  event  of  the 
hypothetical  Owner's  death  during  the 
year  in  question.  By  analyzing  the 
results  of  a  statistically  valid  number  of 
such  simulations,  Sectirity  Life  was  able 
to  determine  actuarially  the  level  cost  of 
providing  the  enhanced  death  benefit. 
Based  on  this  analysis,  Security  Life 
determined  that  the  mortality  risk 
charge  of  0.30%  was  a  reasonable  charge 
for  providing  the  enhanced  death 
benefit.  Security  Life  undertakes  to 
maintain  at  its  nome  office  a 
memorandum,  available  to  the 
Commission  and  its  staff  upon  request, 
setting  forth  in  detail  the  methodology 
used  in  determining  that  the  risk  charge 
of  0.30%  for  the  enhanced  death  benefit 
is  reasonable  in  relation  to  the  risks 
assiimed  by  Security  Life  under  the 
Contracts. 

5.  The  surrender  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts.  In  that 
event,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  cnarge.  Notwithstanding 
the  foregoing,  Security  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  its  Owners. 
Security  Life  undertakes  to  maintain  at 
its  home  office,  and  make  available 
upon  request  to  the  Commission  and  its 
staff,  a  memorandum  setting  out  the 
basis  for  such  conclusion. 

6.  Security  Life  also  represents  that 
the  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 


directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of 
Section  2(a)(19)  of  the  Act 

Applicants'  Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  herein,  the  requested 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  Act  meet  the 
standards  set  out  in  Section  6(c)  of  the 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margorel  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-1544  Filed  1-21-94;  10:00  am) 
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[Inveatment  Company  Act  Release  No. 
20018;  812-8580] 

NWNL  Northstar  Seriea  Trust,  et  al.; 
Notice  of  Application 

January  14, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  NWNL  Northstar  Series 
Trust  (the  "Trust"),  NWNL  Northstar 
Distributors.  Inc.  (the  "Distributor"), 
and  Northstar  Investment  Management 
Corporation  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  for 
exemption  from  the  provisions  of 
sections  2(a)(32),  2(a)(35).  18(f).  18(g), 
18(i),  22(c)  and  22(d).and  rule  22c-l. 
SUMMARY  OF  APPUCATWN:  The  Trust,  on 
behalf  of  NWNL  Northstar  High  Yield 
Bond  Fund,  NWNL  Northstar  Income 
and  Growth  Fund,  NWNL  Northstar 
Multi-Sector  Bond  Fund,  and  any  other 
series  of  the  Trust  or  any  other  open-end 
management  investment  companies  that 
in  the  future  may  be  in  the  same  "group 
of  investment  companies"  as  defined  in 
rule  lla-3  of  the  Act  (the  "Funds"),  the 
Distributor,  the  Adviser,  and  any  entity 
controlling,  under  common  control  with 
or  controlled  by  the  Distributor  or  the 
Adviser  that  may  in  the  future  serve  as. 
respectively,  the  Funds'  distributor  or 
investment  adviser,  seek  a  conditional 
order  that  would  permit  the  Funds  (a) 
to  issue  an  unUmited  number  of  classes 
of  securities  representing  interests  in  the 
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same  portfolio,  and  (b)  to  assess  a 
contingent  deferred  sales  charge 
("ODSC")  on  redemptions  of  shares  of 
some  of  the  classes,  and  to  waive  the 
Q3SC  in  certain  cases.  < 
FlUNO  DATE:  The  application  was  Hied 
on  September  14, 1993,  and  amended 
on  November  19. 1993  and  January  7, 
1994. 

HEARING  OR  NOTIFICA-nON  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  8, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afHdavit  or, 
for  lawyers,  a  certiHcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Northstar  Investment 
Management  Corporation,  Two 
Pickwick  Plaza.  Greenwich,  Connecticut 
06830.  Attn:  Lisa  M.  Hurley,  Esq. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  of  the  Funds  is  a  series,  and 
separate  diversified  portfolio  of.  the 
Trust,  a  registered  open-end 
management  investment  company.  The 
Trust  is  organized  as  a  Massachusetts 
business  trust.  The  Adviser,  a  majority- 
owned  subsidiary  of  NWNL  Companies. 
Inc..  is  a  registered  investment  adviser 
that  will  provide  investment  advisory 
services  to  each  of  the  Funds.  The 
Distributor  is  a  registered  broker-dealer 
that  will  act  as  principal  underwriter  of 
the  Funds'  shares,  and  is  an  affiliated 
person  of  the  Adviser. 


■Ail  conditions  and  represenUtion*  herein  will 
apply  equally  to  any  entity  controlling,  under 
conunon  control  with,  or  controlled  by  the  Adviser 
or  the  Distributor  that  may  in  the  future  serve  as 
investment  adviser  or  distributor  of  the  Funds. 


2.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  (the 
"Multi-Class  Distribution  System")  to 
enable  each  of  the  Funds  to  offer  an 
unlimited  number  of  classes  of  shares 
that  would  be  subject  to  a  firont-end 
sales  load,  a  CDSC,  a  rule  12b-l  plan 
providing  for  a  distribution  fee  and 
service  fee.  a  combination  of  the  above, 
or  none  of  the  above.  Classes  of  shares 
that  do  not  have  a  front-end  sales  load, 
and  are  subject  to  a  rule  12b-l  plan  and 
a  CDSC  are  referred  to  herein  as 
"Deferred  Option"  classes.  Applicants 
will  comply  with  Article  in.  Section  26 
of  the  NASD's  Rules  of  Fair  Practice, 
which  limits  the  amount  of  asset-based 
distribution  charges  a  Fund  may  assess. 
All  Fund  expenditures  for  distribution 
will  be  made  in  accordance  with  rule 
12b-l. 

3.  Each  Fund  currently  intends  to 
offer  only  two  classes  of  shares  ("Class 
A"  and  "Class  B").  Some  or  all  of  the 
Funds  may  not  in  fact  create  or  issue 
additional  classes  of  shares. 

4.  The  Funds  will  offer  Class  A  shares 
at  net  asset  value  plus  a  front-end  sales 
load.  The  front-end  sales  loads  generally 
would  be  subject  to  reductions  for  larger 
purchases  and  under  a  right  of 
accumulation.  Class  A  shares  also  will 
be  subject  to  a  rule  12b-l  plan 
providing  for  distribution  and  service 
fees  at  a  combined  annual  rate  of  up  to 
.30  percent  of  the  average  daily  net  asset 
value  of  that  class.  In  addition.  Class  A 
shareholders  who  purchase  shares  at  net 
asset  value  without  the  imposition  of  a 
front-end  sales  load  may  be  subject  to  a 
low  level  CDSC  (not  to  exceed  2  percent 
of  net  asset  value)  for  a  specified  period, 
not  to  exceed  two  years,  from  the  date 
of  purchase  when  they  redeem  their 
Class  A  shares.  The  purpose  of  such  a 
sales  charge  is  to  reimburse  the 
Distributor  for  commissions  paid  to 
dealers  at  the  time  of  sale  from  the 
Distributor's  own  resources. 

5.  The  Funds  will  offer  Class  B  shares 
at  net  asset  value  subject  to  a  CDSC.  as 
described  below.  Class  B  shares  also 
will  be  subject  to  a  rule  12b-l  plan 
providing  for  combined  distribution  and 
service  fees  at  an  annual  rate  of  up  to 

1  percent  of  the  average  daily  net  asset 
value  of  that  class. 

6.  Investment  income  and  unrealized 
and  realized  gains  or  losses  will  be 
allocated  daily  to  each  class  of  shares 
based  on  the  percentage  of  net  assets  of 
the  outstanding  or  dividend  eligible 
shares,  as  appropriate,  in  each  class  of 
a  Fund  at  the  beginning  of  each  day. 
Operating  expenses,  which  are 
attributable  to  all  classes,  will  be 
allocated  daily  to  each  class  of  shares 
based  on  the  percentage  of  the  Fund's 
net  assets  in  each  class  at  the  beginning 


of  the  day.  Expenses  that  have  a  greater 
cost  for  one  class  than  another  [i.e.,  rule 
12b-l  fees  and  possibly  transfer  agent 
fees)  will  be  charged  separately  to  each 
class.  Because  of  higher  ongoing 
distribution  fees  and  potentially  higher 
transfer  agency  fees  paid  by  holders  of 
the  Deferred  Option  shares,  the  net 
income  attributable  to  and  the 
dividends  payable  on  Deferred  Option 
shares  would  be  lower  than  the  net 
income  attributable  to  and  the 
dividends  payable  on  Class  A  shares. 

7.  Class  B  shares  may  convert 
automatically  to  Class  A  shares  after  a 
specified  period  of  years.  In  addition, 
for  the  purposes  of  conversion,  shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  are  also 
Class  B  shares,  except  that  they  will  be 
considered  held  in  a  separate  sub- 
account. Each  time  a  shareholder's  Class 
B  shares,  other  than  those  in  the  sub- 
account, convert  to  Class  A,  a  pro  rata 
portion  of  the  Class  B  shares  in  the  sub- 
account also  will  convert  to  Class  A. 

8.  Applicants  reserve  the  ability  to 
convert  shares  of  any  class  to  shares  of 
another,  consistent  with  the  standards, 
policies,  conditions,  and  representations 
set  forth  in  the  application  regarding  the 
conversion  of  Class  B  shares  to  Class  A 
shares.  Such  ability  to  convert  shares 
will  be  subject  to  the  terms  fully 
disclosed  in  a  Fund's  registration 
statement  current  at  the  time  of  sale, 
and  will  be  at  the  relative  net  asset 
values  of  each  of  the  classes. 

9.  The  conversion  feature  is  subject  to 
the  availability  of  an  opinion  of  counsel 
or  Internal  Revenue  Service  private 
letter  ruling  to  the  effect  that  such 
conversion  of  shares  does  not  constitute 
a  taxable  event  under  federal  income  tax 
law,  and  may  be  suspended  if  such  a 
ruling  or  opinion  is  not  available. 

10.  Applicants  anticipate  that  each 
class  of  shares  may  be  exchanged  for 
shares  of  the  same  class  in  another  Fund 
to  the  extent  that  the  shareholder  would 
have  been  eligible  to  purchase  the 
shares  acquired  in  the  exchange.  The 
exchange  privileges  will  comply  with 
rule  lla-3  under  the  Act. 

11.  Applicants  expect  that  the  CDSC 
applicable  to  Class  B  shares  will  vary 
from  2  percent  to  5  percent  for 
redemptions  made  diu-ing  the  first  year 
after  purchase  to  1  percent  for 
redemptions  made  during  the  fourth 
year  after  purchase.  The  CDSC 
applicable  to  Class  B  shares  will  not  be 
imposed  on  redemptions  of  shares 
purchased  more  than  six  years  prior  to 
their  redemption. 

12.  The  amount  of  the  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
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the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  at  the  time  of 
redemption.  The  CDSC  of  any  particular 
Fund  or  class  thereof  may  be  higher  or 
lower  than  that  described  in  the 
application.  The  CDSC  will  not  be 
imposed  on  shares  derived  from  the 
reinvestment  of  dividends  or  capital 
gains  distributions.  Furthermore,  no 
CDSC  will  be  imposed  on  an  amount 
which  represents  an  increase  in  the 
value  of  the  shareholder's  account 
resulting  from  capital  appreciation 
above  the  amount  paid  for  shares 
purchased  during  the  CDSC  period. 

13.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  Tirst 
of  shares  representing  capital 
appreciation,  next  of  shares  derived 
from  reinvestment  of  dividends  and 
capital  gains  distributions,  and  Hnally  of 
other  shares  held  by  the  shareholder  for 
the  longest  period  of  time.  This  will 
resuh  in  the  charge,  if  any.  being 
imposed  at  the  lowest  possible  rate. 

14.  Applicants  propose  to  waive  the 
CDSC,  in  whole  or  in  part,  in 
connection  with  (a)  redemptions  made 
within  one  year  following  the  death  or 
disability,  as  defined  in  Section 
72(m)(7)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  of  a 
shareholder,  (b)(i)  a  lump  sum  or  other 
distribution  following  retirement,  or,  in 
the  case  of  an  individual  retirement 
account  ("IRA"),  Keogh  Plan,  or 
custodial  account  pursuant  to  section 
403(b)(7)  of  the  Code,  after  the 
shareholder  has  attained  age  SQV^,  or 
any  redemption  resulting  from  a  tax-free 
return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code,  or  from  the  death  or  disability 
of  the  employee,  or  (ii)  in  the 
alternative,  in  connection  with  a 
distribution  following  retirement  under 
a  tax-deferred  retirement  plan,  or 
attaining  age  70  V.^  in  the  case  of  an  IRA, 
Keogh  Flan,  or  custodial  account 
pursuant  to  section  403(b)  of  the  Code, 
or  resulting  from  the  tax-free  return  of 
an  excess  contribution  to  an  IRA;  (c) 
redemptions  of  shares  purchased  by 
active  or  retired  officers,  directors  or 
trustees,  partners  and  employees  of  the 
Funds,  the  Distributor  or  afTiliated 
companies,  by  members  of  the 
immediate  families  of  such  persons,  by 
dealers  having  a  sales  agreement  with 
the  Distributor,  by  any  state,  county,  or 
city,  or  any  instrumentality,  department, 
authority,  or  agency  thereof  and  by  trust 
companies  and  bank  trust  departments 
which  hold  shares  in  a  fiduciary 
capacity;  (d)  redemptions  of  shares 
made  pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  «  Fund;  (e) 


redemptions  by  shareholders  holding 
shares  of  a  Fund  worth  over  $1  million 
immediately  prior  to  redemption;  (f) 
redemptions  effected  by  advisory 
accounts  managed  by  the  Adviser;  (g) 
redemptions  by  tax-exempt  employee 
benefit  plans  resulting  from  the 
adoption  or  promulgation  of  any  law  or 
regulation;  and  (h)  redemptions  effected 
by  registered  investment  companies  in 
connection  with  the  combination  of  an 
investment  company  with  a  Fund  by 
merger,  acquisition  of  assets,  or  by  any 
other  transaction. 

15.  If  the  Funds  waive  or  reduce  the 
CDSC,  such  waiver  or  reduction  will  be 
applied  uniformly  to  all  offerees  in  the 
specified  class.  If  the  Trustees  of  a  Fund 
determine  to  discontinue  the  waiver  or 
reduction  of  theCXISC.  the  disclosure  in 
the  Fund's  prospectus  will  be 
appropriately  revised.  Any  shares 
purchased  prior  to  the  termination  or 
reduction  of  such  waiver  will  be  able  to 
have  the  CDSC  waived  or  reduced  as 
provided  in  the  Fund's  prospectus  at  the 
tinie  of  the  purchase  of  such  shares. 

16.  The  Funds  may  provide  a  pro  rata 
credit,  to  be  paid  for  by  the  Distributor, 
for  any  CDSC  paid  in  connection  with 

a  redemption  of  shares  followed  by  a 
reinvestment  effected  within  365  days, 
or  a  shorter  period,  of  the  redemption. 

Applicants*  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  (H-oposed 
Multi-Class  Distribution  System  might 
be  deemed:  (a)  to  result  in  the  issuance 
of  a  "senior  security"  within  the 
meaning  of  section  18(g).  and  thus 
prohibited  by  section  18(f)(1),  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i).  Applicants  also  seek  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d),  and  rule  22c- 
1  to  the  extent  necessary  to  permit  the 
imposition  and  waiver  of  a  CDSC  on 
redemptions  of  Fund  shares. 

2.  Applicants  believe  that  the 
proposal  will  permit  the  Funds  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 
Applicants  assert  that,  under  the 
proposed  Multi-Class  Distribution 
System,  the  Funds  will  save  the 
organizational  and  other  continuing 
costs  that  would  be  incurred  if  the 
Funds  were  required  to  establish  new 
separate  investment  portfolios. 

3.  Applicants  believe  that  the  Multi- 
Class  Distribution  System  does  not  raise 
any  of  the  concerns  that  prompted  the 
SEC  to  recommend  the  adoption  of 
section  18,  i-e.,  excessive  borrowing, 


inadequate  assets  or  reserves,  and 
increased  speculative  character  of  junior 
securities.  Applicants  state  that  the 
proposal  does  not  involve  borrowings 
and  does  not  affect  the  Funds'  existing 
assets  or  reserves.  In  addition, 
applicants  state  that  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds,  since  all  such  shares  will 
particip>ate  pro  rata  in  all  of  a  Fund's 
appreciation,  income  and  expenses, 
with  the  exception  of  the  different 
distribution  fees  and  any  difCerent 
transfer  agency  costs  payable  by  each 
class.  Applicants  contend  that  mutuality 
of  risk  will  be  preserved  with  respect  to 
each  ciass  of  shares  in  a  Fund. 

4.  Applicants  assert  that  the  proposed 
capital  structures  of  the  Funds  will  not 
induce  any  group  of  shareholders  to 
invest  in  risky  securities  to  the 
detriment  of  any  other  group  of 
shareholders  because  the  investnient 
risks  of  each  Fund  wriU  be  borne  equally 
by  all  of  its  shareholders.  Moreover, 
applicants  further  assert  that  the 
proposed  capital  structures  will  not 
enable  insiders  to  manipulate  the 
expenses  and  profits  among  the  various 
classes  of  shares  because  the  Funds  are 
not  organized  in  a  pyramid  fashion,  all 
expenses  and  profits  of  a  Fund,  other 
than  the  different  class  expenses,  will  be 
borne  pro  rata  by  all  shares  of  the  Fund, 
and  all  shareholders  will  have  equal 
voting  rights,  except  concerning  matters 
relating  to  each  class'  rule  12b-l  plan. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  fallowing: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  the  same  Fund  will  relate 
solely  to:  (a)  The  impact  of  the 
respective  rule  12b-l  plan  payments 
made  by  each  of  the  classes  of  shares  of 
a  Fund,  any  higher  incremental  transfer 
agency  costs  attributable  solely  to  the 
Deferred  Option  shares  of  a  Fund,  and 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order;  (b)  the  fact  that 
the  classes  will  vote  separately  with 
respect  to  a  Fund's  rule  12b-l 
distribution  plan,  except  as  provided  in 
condition  4  below;  (c)  the  different 
exchange  privileges  of  each  class  of 
shares;  (d)  the  fact  that  only  certain 
classes  will  have  a  conversion  feature; 
and  (e)  the  designation  of  each  class  of 
shares  of  a  Fund. 
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2.  The  Trustees  of  each  of  the  Funds, 
including  a  majority  of  the  Independent 
Trustees,  shall  have  approved  the  Multi- 
Class  Distribution  System,  prior  to  the 
implementation  of  the  Multi-Class 
Distribution  System  by  a  particular 
Fund.  The  minutes  of  the  meetings  of 
the  Trustees  of  each  of  the  Funds 
regarding  the  deliberations  of  the 
Trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Multi-Class 
Distribution  System  will  reflect  in  detail 
the  reasons  for  determining  that  the 
proposed  Multi-Class  Distribution 
System  is  in  the  best  interests  of  both 
the  Funds  and  their  respec-tive 
shareholders  and  such  minutes  will  be 
available  for  inspection  by  the  SEC  staff. 

3.  On  an  ongomg  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  or  among  the  interests  of  the 
classes  of  shares  offered.  The  Trustees, 
including  a  majority  of  the  Independent 

.Trustees,  shall  take  such  action  as  is 
"feasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements.any  amendment  of  a  non- 
rule  I2l>-1  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  class  of 
shares  (the  "Target  Class")  under  the 
plan,  existing  shares  of  a  class  of  shares 
that  converts  into  the  Target  Class 
shares  after  a  period  of  time  (the 
"Purchase  Class")  will  stop  converting 
into  the  Target  Class  unless  the 
Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
action  as  is  necessarj'  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  (the  "New  Target  Class"), 
identical  in  all  material  respects  to  the 
Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  the  Target 
Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  "New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 


that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  the  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  The 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

5.  The  Trustees  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  ser\'icing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  fee 
payments  made  under  rule  12b-l  plans 
relating  to  each  respective  class  of 
shares  will  be  borne  exclusively  by  that 
class  and  any  incremental  transfer 
agency  costs  relating  a  particular  class 
of  shares  will  be  borne  exclusively  by 
such  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
income  and  expenses  between  the 
classes  has  been  reviewed  by  an  expert 
(the  "Independent  Examiner")  who  has 
rendered  a  report  to  applicants,  which 
has  been  provided  to  the  staff  of  the 
SEC,  stating  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will 


be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
SEC  staff  upon  the  written  request  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Independent 
Examiner  is  a  "report  on  policies  and 
procedures  placed  in  operation"  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

8.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  between  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the 
Independent  Examiner  in  the  initial 
report  referred  to  in  condition  7  above 
and  will  be  concorred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  7  above.  Applicants  will 
take  immediate  corrective  action  if  this 
representation  is  not  concurred  in  by 
the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner. 

9.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  levels  of  compensation  for 
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selling  or  servicing  one  particular  class 
of  shares  over  another  in  a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  confonn  to  such 
standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multi-Class  Distribution  System  will 
be  set  forth  in  guidelines  which  will  be 
furnished  to  the  Trustees. 

12.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  service,  fees, 
sales  loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  ail  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  values  and 
public  offering  prices  will  present  each 
class  of  shares  separately. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  plans  in  reliance  on  the 
exemptive  order. 

14.  The  conversion  of  one  class  of 
shares  to  another  class  of  shares  will  be 
done  on  the  basis  of  the  relative  net 
asset  value  of  the  two  classes,  without 
the  imposition  of  any  sales  load,  fee,  or 
other  charge.  After  conversion,  the 
converted  shares  will  be  subject  to  an 
asset-based  sales  chaise  and/or  service 
fee  (as  those  terms  are  defmed  in  Article 
III.  Section  26  of  the  NASD's  Rules  of 
Fair  Practice),  if  any,  that  in  the 
aggregate  are  lower  than  the  asset-based 
sales  charge  and  service  fee  to  which 


they  were  subject  prior  to  the 
conversion. 

15.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2,  1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Marguct  R  McFarUnd, 
Deputy  Secretary. 
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Dated:  January  7.  1994. 
Warm  Ckristo|tker, 
Secretary  of  State. 
IFR  Doc  9+-1 508  Filed  1-21-^94:  lOflO  ara| 
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DEPARTMENT  OF  STATE 

Public  Notice  1935] 

Delegation  of  Authority  No.  209;  Under 
Secretary  for  Political  Affairs 

January  7.  1994. 

1.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of 
State,  including  the  authority  of  section 
4,  of  the  Act  of  May  26, 1949  (22  U.S.C. 
2658),  as  amended,  I  hereby  delegate  to 
the  Under  Secretary  for  Political  Affairs 
the  following: 

(a)  Those  functions  conferred  upon 
the  Secretary  of  State  by  18  U.S.C.  3186 
relating  to  ordering  delivery  of  persons 
committed  under  laTU.S.C.  3184  and 
3185  to  authorized  agents  of  foreign 
countries;  and. 

(b)  Those  functions  conferred  upon 
the  Secretary  of  State  by  18  U.S.C. 
981(i)(l),  19  U.S.C.  1616a(c)(2),  and  21 
U.S.C.  881(e)(1)(E).  and  similar  statutes 
that  may  be  enacted,  to  approve  the 
transfer  of  forfeited  assets  to  foreign 
governments. 

2.  Technical  provisions,  (a) 
Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  may  at 
any  time  exercise  any  function 
delegated  by  this  delegation. 

(b)  Any  act  affected  by  this  delegation 
shall  be  deemed  to  be  such  act  as 
amended  from  time  to  time. 

(c)  Nothing  herein  shall  derogate  fhjm 
Department  of  State  Delegation  of 
Authority  No.  134.  dated  March  4,  1976. 
or  Delegation  of  Authority  No.  202. 
dated  March  23,  1993,  which  delegated 
the  above-enumerated  functions  to  the 
Deputy  Secretary  of  State. 

(d)  this  delegation  of  authority  to  the 
Under  Secretary  for  Political  Affairs 
shall  remain  in  effect  only  until  such 
time  as  a  confirmed  nominee  assumes 
the  position  of  Deputy  Secretary  of  State 
or  the  President  appoints  an  Acting 
Depuly  Secretary  of  State  under  5  U.S.C. 
3347,  at  which  time  this  delegation  of 
authority  shall  expire. 


UNUEO  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requifwnents  Under  OMB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  in  accordance  with  Public  Law 
98-111  as  amended  by  Public  Law  101- 
246.  USIA  is  requesting  reinstatement  of 
this  collection  for  a  three-year  period. 
The  information  collection  is  entitled 
"Surveys,  Interviews  and  Other 
Audience  Research  for  Radio  and  TV 
Marti",  under  OMB  Control  Number 
3116-0197.  Estimated  burden  hours  per 
response  is  thirty-five  (35)  minutes. 
Respondents  will  be  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
February  23.  1994. 
COPIES:  Copies  of  the  Request  for 
Cleai^nce  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA.  and  also  to  the  USIA 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox.  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street. 
S\V..  Washington.  DC  20547,  telephone 
(202)  619-5503;  and  OMB  review:  Mr 
leffery  Hill,  Office  of  Information  And 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Telephone  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
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infonnation  (Paper  Work  Reduction 
Project:  0MB  No.  3116-0197)  is 
estimated  to  average  35  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency.  M/ADD.  301 
Fourth  Street.  SW.,  Washington.  DC 


20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

TITLE:  Surveys.  Interviews  and  Other 
Audience  Research  for  Radio  and  TV 
Marti. 

FORM  NUMBER:  None. 
ABSTRACT:  Data  from  this  information 
collection  are  used  by  USIA's  Office  of 
Cuba  Broadcasting  (OCB)  to  evaluate 
effectiveness  of  Radio  and  TV  Marti 
operations  by  estimating  the  audience 


size  and  composition  for  broadcasts. 
OCB  also  assesses  signal  reception, 
credibility  and  relevance  of 
programming  through  this  research. 

PROPOSED  FREQUENCY  OF  RESPONSES: 
No.  of  Respondents — 5.500. 
Recordkeeping  Hours — .6.  Total  Annual 
Burden— 3.345. 

Dated:  January  18. 1994. 
Rose  Royal, 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  602 
RIN  1840-AB82 

Secretary's  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies 

agency:  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Secretary's  recognition  of  accrediting 
agencies.  The  proposed  regulations  are 
needed  to  implement  provisions  added 
to  the  Higher  Education  Act  of  1965 
(HEA)  by  thj  Higher  Education 
Amendments  of  1992.  The  purpose  of 
the  Secretary's  recognition  of 
accrediting  agencies  is  to  assure  that 
those  agencies  are,  for  HEA  and  other 
Federal  purposes,  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered  by  the  institutions  of  higher 
education  or  higher  education  programs 
they  accredit. 

DATES:  Comments  must  be  received  on 
or  before  March  21. 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Karen  W.  Kershenstein, 
U.S.  Department  of  Education,  400 
Mar>'land  Avenue.  SW..  room  3036. 
RO&-3.  Washington,  DC  20202-5244. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperworlc  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein.  Telephone: 
(202)  708-7417.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  In  order  to 
approve  a  postsecondary  education 
institution  to  participate  in  the  student 
financial  assistance  (SFA)  programs 
authorized  under  Title  IV  of  the  HEA 
and  many  other  Federal  programs,  the 
Secretary  must  determine,  in  part,  that 
the  institution  satisfies  the  statutory 
definition  of  an  "institution  of  higher 
education."  Under  the  HEA  and  other 
Federal  statutes,  one  element  of  that 
definition  requires  an  eligible 
institution  of  higher  education  to  be 
accredited  or  preaccredited  by  an 
accrediting  agency  recognized  by  the 
Secretary  as  a  reliable  authority  as  to  the 
quality  of  the  education  or  training 
provided  by  the  institution.  Another 
element  requires  an  eligible  institution 


to  be  legally  authorized  to  provide  an 
educational  program  beyond  the 
secondary  level  in  the  State  in  which  it 
is  located.  Thus,  the  statutory  definition 
of  an  institution  of  higher  education 
provides  the  framework  for  a  shared 
responsibility  among  accrediting 
agencies.  States,  and  the  Federal 
government  to  ensure  that  the  "gate"  to 
SFA  programs  is  opened  to  only  those 
institutions  that  provide  students  with 
quality  education  or  training  worth  the 
time,  energy,  and  money  they  invest  in 
it.  The  three  "gatekeepers"  sharing  this 
responsibility  have  traditionally  been 
referred  to  as  "the  triad."  While  the 
concept  of  a  triad  of  entities  responsible 
for  gatekeeping  has  had  a  long  history, 
the  triad  has  not  always  worked  as 
effectively  as  it  should  to  ensure 
educational  quality,  nor  has  it  served  as 
an  effective  deterrent  to  abuse  by 
institutions  participating  in  SFA 
programs. 
For  several  years,  certain  institutions 

S)articipating  in  SFA  programs  have 
ailed  to  provide  students  with 
education  or  training  of  an  acceptable 
level  of  quality;  they  have  also  failed  to 
treat  students  fairly.  In  addition,  they 
have  failed  to  meet  accep'table  standards 
of  financial  responsibility  and 
administrative  capability  and  to 
adequately  protect  the  SFA  program 
funds  entrusted  to  them.  The 
institutions  that  have  engaged  in  these 
abusive  practices  are  not  restricted  to  a 
particular  sector  of  higher  education. 
Radier,  the  abuses  have  been  found  in 
all  types  of  institutions  participating  in 
SFA  programs,  including  those  in  the 
private  non-profit  and  public  sectors  of 
higher  education  as  well  as  those  in  the 
proprietary  sector. 

At  the  same  time,  gatekeeping 
functions  have  not  been  carried  out 
effectively.  For  example,  some 
accrediting  agencies  have  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  or  programs  they 
accredit  or  to  protect  student  interests 
when  they  accredit  particular 
institutions  or  programs.  Moreover, 
some  States  have  also  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  they  authorize  or  license 
to  operate  in  the  State  or  to  protect 
student  interests.  Finally,  the  Federal 
government's  management  of  its 
responsibilities  to  determine  eligibility 
and  to  certify  institutions  to  participate 
in  SFA  programs  has  not  always  been 
adequate  to  prevent  abusive  practices  at 
institutions  that  participate  in  SFA 
programs. 

Consequently,  in  the  Higher 
Education  Amendments  of  1992,  Public 


Law  102-325,  Congress  amended  the 
HEA  to  provide  for  a  new  part  H  of  Title 
IV  entitled  "Program  Integrity  Triad." 
Under  that  part.  States  and  accrediting 
agencies  are  required  to  assume  major 
new  oversight  responsibilities,  and 
States,  accrediting  associations,  and  the 
Secretary  are  linked  to  create  a  stronger 
and  more  coordinated  evaluation  of 
institutions  that  participate  or  wish  to 
participate  in  the  SFA  programs.  The 
Secretary  believes  that  the  most 
appropriate  approach  to  this 
coordinated  evaluation  of  institutions 
by  the  three  components  of  the  triad  is 
a  complementary  one  with  each 
component  focusing  its  evaluation  on  its 
obligations  within  the  context  of  the 
HEA.  Thus,  the  focus  for  accredititig 
agencies  is  the  quality  of  education  or 
training  provided  by  the  institutions  or 
programs  they  accredit.  For  States, 
which  already  had  responsibility  for 
determining  that  institutions  have  the 
legal  authority  to  operate  within  the 
State,  the  HEA  added  a  new  focus: 
reviewing  institutions  that  meet  certain 
statutory  review  criteria.  The  focus  of 
the  Secretary's  evaluation  of  institutions 
is  the  administrative  and  financial 
capacity  of  those  institutions  to 
participate  in  the  SFA  programs. 

The  statute  allocates  legal 
responsibility  among  the  entities  that 
compose  the  program  integrity  triad. 
While  specific  statutory  responsibilities 
for  the  three  triad  entities ^ay  overlap, 
when  viewed  as  a  whole  the  triad  brings 
together  in  a  coordinated  fashion  three 
different  but  very  important  aspects  of 
institutional  review.  Within  this 
statutory  scheme,  the  Secretary  has 
sought  to  assure  that  the  gatekeeping 
system  operates  as  efficiently  as 
possible,  with  maximum  integration 
among  the  three  triad  entities  and 
without  unnecessary  burden  on 
postsecondary  institutions.  In  order  to 
assist  the  Secretary  in  designing  a  final 
regulation  that  achieves  these  goals,  the 
Secretary  specifically  requests  comment 
on  the  following  questions: 

(1)  In  several  areas,  the  statute 
specifically  requires  each  triad  entity  to 
evaluate  an  institution  under  the  same 
or  similar  standards.  For  example,  a 
SPRE  and  an  accrediting  agency  may 
establish  different  standards  for 
evaluating  the  financial  responsibility  of 
an  institution  or  for  evaluating  the 
success  of  an  institution's  educational 
program.  Thus,  a  reviewed  institution 
would  need  to  satisfy  the  SPRE's  and 
the  accrediting  agency's  standards  even 
though  those  standards  address  the 
same  areas.  How  should  final 
regulations  be  structured  to  both  reduce 
the  burden  on  institutions  and  enable 
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the  triad  entities  to  carry  out  effectively 
their  statutory  functions? 

(2)  Should  the  Hnal  regulations  be 
more  explicit  in  identifying  levels, 
characteristics,  or  definitions  for  any  of 
the  assessment  or  review  criteria  that  a 
triad  entity  is  expected  to  consider  in  its 
evaluation  of  an  institution? 

Subpart  1  of  part  H  establishes  a  State 
Postsecondary  Review  Program  under 
which  each  State  designates  a  single 
State  postsecondary  review  entity  that  is 
responsible  for  reviewing  institutions  of 
higher  education  that  the  Secretary 
identifies  as  meeting  certain  review 
criteria  and  for  determining  whether 
those  institutions  should  continue  to 
participate  in  the  SPA  programs. 
Subpart  3  specifies  the  procedures  the 
Secretary  uses  to  determine  whether  an 
institution  meets  the  eligibility 
requirements  and  has  the  administrative 
capacity  and  financial  responsibility  to 
administer  the  SPA  programs. 

In  subpart  2  of  part  H.  the  Secretary 
is  charged  with  making  a 
comprehensive  and  careful  evaluation 
of  an  accrediting  agency  before 
recognizing  that  agency  as  a  reliable 
authority  as  to  the  qualify  of  the 
education  or  training  offered  by 
institutions  or  programs  that  the  agency 
accredits.  Moreover,  as  part  of  this 
evaluation,  the  Secretary  is  charged 
with  establishing  recognition  standards 
that  must  include  "an  appropriate 
measure  or  measures  of  student 
achievement."  Accordingly,  the 
standards  that  the  Secretary  proposes  in 
this  notice  of  proposed  rulemaking 
require  an  accrediting  agency  to  make  a 
detailed  and  careful  evaluation  of  the 
institutions  or  programs  it  accredits  and 
to  include  in  that  evaluation 
"appropriate  measure  or  measures  of 
student  achievement." 

These  proposed  regulations  were 
subject  to  the  negotiated  rulemaking 
process  set  forth  in  section  492  of  the 
HEA.  Under  that  process,  the  Secretary 
convened  four  regional  meetings  in 
September,  1992  to  obtain  public 
involvement  in  the  development  of 
these  proposed  regulations.  The 
meetings  were  held  in  San  Prancisco. 
Atlanta,  New  York,  and  Kansas  City. 
Before  convening  the  meetings,  the 
Secretary  held  a  meeting  in  Washington, 
DC  in  August  1992  to  invite  comments 
from  interested  parties  as  to  the  key 
issues  that  should  be  addressed  at  the 
regional  meetings. 

At  the  four  regional  meetings,  the 
Secretary  provided  attendees  with  a  list 
of  issues  that  needed  to  be  addressed  in 
these  proposed  regulations.  A  summary 
of  the  responses  of  the  attendees  is 
contained  in  Appendix  A  to  these 
proposed  regulations. 


Individuals  and  groups  who  attended 
the  regional  meetings  nominated 
individuals  to  participate  in  the 
negotiated  rulemaking  process.  The 
Secretary  selected  negotiators  from  the 
list  of  nominees  to  reflect  all  the  groups 
that  are  involved  in  the  SPA  programs. 
With  regard  to  these  proposed 
regulations,  the  Secretary  chose 
negotiators  who  reflected  the  diversity 
of  the  accrediting  community  as  well  as 
the  interests  of  States,  higher  education 
institutions,  and  students. 

In  accordance  with  section  492(b)  of 
the  HEA,  the  Secretary  prepared  a  draft 
proposed  regulation  and  negotiated  the 
provisions  of  that  draft  with  the 
negotiators.  Two  negotiating  sessions 
were  held:  one  in  January  1993  and  one 
in  Pebruary  1993.  During  those  sessions, 
consensus  was  reached  on  several  of  the 
provisions  that  are  included  in  this 
notice  of  proposed  rulemaking.  On  the 
remaining  provisions,  however,  the 
negotiators  agreed  to  disagree.  Where 
agreement  was  not  reached  on  a 
particular  provision,  that  fact  is  noted  in 
the  discussion  that  follows. 

On  several  issues  that  were 
negotiated,  there  was  general  discussion 
on  various  approaches  to  take  with 
regard  to  those  issues.  The  Secretary 
believes  those' issues  are  important 
enough  to  include  in  this  preamble 
possible  alternative  approaches  in  order 
to  give  the  public  a  fuller  understanding 
of  the  issues  and  the  available  potential 
solutions.  Pinally,  on  most  issues  where 
consensus  was  reached,  the  negotiators 
also  reached  general  agreement  on  the 
language  of  a  proposed  regulatory 
provision.  However,  the  Secretary 
wishes  to  reiterate  the  remarks  of  the 
Federal  negotiators  that  the  agreed-to 
language  with  regard  to  a  speciflc 
provision  would  be  subject  to  change  in 
the  proposed  regulations  for  technical 
reasons  but  the  substance  of  the 
provision  would  remain  unchanged, 
wherever  possible.  Where  a  substantive 
change  was  made  in  a  particular 
provision,  that  fact  is  noted  in  the 
discussion  that  follows,  and  an 
explanation  of  the  reasons  for  the 
change  is  provided. 

Significant  Changes  Proposed  by  the 
Regulations 

The  following  discussion  reflects 
proposed  significant  changes  to  the 
existing  regulations  governing  the 
Secretary's  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies. 
The  changes  are  discussed  in  the  order 
in  which  they  appear  in  the  proposed 
regulations.  If  a  provision  applies  to 
more  than  one  section  or  is  included  in 
more  than  one  section,  it  is  discussed 
the  first  time  it  appears  with  an 


appropriate  cross-reference  to  its  other 
appearances.  The  general  format  for  the 
discussion  of  each  section  is  to  state  the 
appropriate  statutory  provision  for  that 
section  and  to  explain  any  provisions 
that  interpret  or  clarify  the  statute  that 
the  Secretary  believes  are  necessary  to 
implement  the  statutory  provision 
through  regulation. 

In  developing  these  proposed 
regulations,  the  Secretary  nas  regulated 
as  little  as  possible.  He  has  regulated 
narrowly  to  the  law.  except  where  the 
Secretary  deems  further  interpretation  is 
necessary.  In  these  cases,  either  the 
proposed  regulations  include  the 
specific  language  agreed  to  by 
negotiators  during  negotiated 
rulemaking,  if  an  agreement  was 
reached,  or  the  Secretary  proposes 
language  where  agreement  was  not 
reached.  In  both  cases,  the  Secretary 
solicits  comments  on  the  clarifications 
and  interpretations  included  in  the 
proposed  regulations. 

Subpart  A — General  Provisions 

Section  602.1    Purpose 

Current  regulations  permit  the 
Secretary  to  recognize  any  accrediting 
agency  the  Secretary  determines  to  be  a 
reliable  authority  as  to  the  quality  of 
postsecondary  education  or  training 
provided  by  the  institutions  or  programs 
it  accredits.  However,  section  496(m)  of 
the  HEA  now  authorizes  the  Secretary  to 
recognize  only  those  agencies  that 
accredit  institutions  of  higher  education 
or  higher  education  programs  for  the 
purpose  of  enabling  those  institutions  or 
programs  to  establish  eligibility  to 
participate  in  programs  administered 
either  by  the  Secretary  or  by  other 
Pederal  agencies.  In  §602.1  of  the 
proposed  regulations,  the  Secretary 
reiterates  the  statutory  provision. 

Section  602.2    Definitions 

Most  of  the  definitions  included  in 
the  proposed  regulations  are  self- 
explanatory.  Three,  however,  warrant 
additional  comment  based  on  the 
discussions  that  took  place  during  the 
negotiated  rulemaking  sessions. 

Institution  of  higher  education.  In  the 
proposed  regulations,  the  Secretary 
defines  an  institution  of  higher 
education  to  be  an  educational 
institution  that  qualifies  or  may  qualify 
as  an  eligible  institution  under  34  CFR 
part  600,  Institutional  Eligibility  under 
the  Higher  Education  Act  of  1965,  as 
amended.  Some  of  the  non-Pederal 
negotiators,  however,  pointed  out  that  it 
is  not  clear  that  this  definition  includes 
certain  typ>es  of  hospitals  and  health 
care  facilities.  Por  this  reason,  the 
Secretary  wishes  to  make  clear  that  a 


3580 


Federal  Register  /  Vol.  59.  No.  15  /  Monday,  January  24,  1994  /  Proposed  Rules 


hospital  or  health  care  facility  may 
qualify  as  an  eligible  institution  of 
higher  education  if  the  hospital  or 
facility  satisfies  any  definition  of  that 
term,  i.e.,  a  "public  or  nonprofit  private 
institution  of  higher  education,"  a 
"proprietary  institution  of  higher 
education,"  or  a  "postsecondary 
vocational  institution." 

Prebaccahureate  vocational 
education  programs  and  vocationa! 
education  programs. 

In  §  602.2.  the  Secretary  proposes  to 
define  the  term  "vocational  education 
program"  based  upon  the  statutory 
provision  included  in  the  definition  of 
various  types  of  eligible  institutions  of 
higher  education.  Thus,  the  Secretary 
defines  a  vocational  education  program 
as  a  program  that  "prepares  students  for 
gainful  emploj'ment  in  a  recognized 
occupation."  (See,  for  example,  section 
4Bl(b)(l)  of  the  HEA  for  a  "proprietary 
institution  of  higher  education;"  section 
481(c)(1)  for  a  "postsecondary 
vocational  institution;"  and  the  second 
sentence  of  section  1201(a)  of  the  HEA 
for  a  "public  and  private  nonprofit 
institution  of  higher  education.") 

This  definition,  if  read  literally,  could 
be  viewed  as  including  all 
postsecondary  programs.  To  avoid  this 
overreaching  conclusion,  the  Secretary 
proposes  that  the  vocational  education 
programs  that  trigger  actions  under 
these  regulations  are  prebaccalaureate 
vocational  education  programs.  See,  for 
example,  §  602.24(c).  This  latter  term  is 
defined  as  a  vocational  education 
program  that  leads  to  a  certificate, 
degree,  or  other  education  credential 
that  is  less  than  a  bachelor's  degree.  The 
Secretary  invites  comment  on  these- 
definitions,  as  well  as  alternative 
definitions,  in  light  of  the  fact  that  the 
non-Federal  negotiators  could  not  agree 
among  themselves  as  to  the 
acceptability  of  these  definitions. 

One  alternative  definition  for 
prebaccalaureate  vocational  education 
that  the  Secretary  is  considering  is 
"undergraduate  vocational  education 
that  leads  to  a  certificate  or  other 
educational  credential  but  not  to  a 
degree."  The  Secretary  is  considering 
this  definition  in  order  to  ease  the 
burden  on  institutions  whose  vocational 
education  programs  leading  to  an 
associate  degree  would  also  trigger 
special  action  under  the  proposed 
regulations. 

If  this  alternative  definition  were  to  be 
adopted,  however,  the  Secretary  is 
concerned  that  some  institutions  might 
try  to  stretch  their  non-degree  programs 
into  associate-degree  programs  simply 
to  avoid  the  additional  requirements 
that,  as  a  result  of  these  proposed 
regulations,  accrediting  agencies  will 


have  to  impose  on  institutions  that 
provide  prebaccalaureate  vocational 
education.  The  Secretary  invites 
comments  on  the  alternative  definition 
of  prebaccalaureate  vocational 
education  and  suggestions  for 
preventing  unwarranted  course  or 
program  stretching,  should  the 
alternative  definition  be  adopted.  The 
Secretary  also  wishes  to  know  if 
commenters  believe  there  are  other  risks 
associated  with  adopting  the  alternative 
definition  that  might  outweigh  any 
benefits  derived  by  the  degree-granting 
sector  of  the  higher  education 
community  through  its  adoption. 

The  Secretary  acknowledges  that  the 
definition  of  "vocational  education"  in 
these  proposed  regulations  differs  from 
the  definition  of  "vocational  program" 
as  that  term  is  defined  in  the  proposed 
regulations  for  the  State  Postsecondary 
Review  Program  ("an  educational 
program  below  the  baccalaureate  degree 
level,  that  is  not  classified  as  a 
professional  program,  that  prepares 
students  for  gainful  employment  in  a 
recognized  profession").  The  Secretary 
requests  specific  comment  on  whether 
the  same  definition  should  be  used  in 
both  regulations  and,  if  so.  what  that 
definition  should  be. 

Section  602.3    Organization  and. 
Membership 

Section  496(a)  of  the  HEAjequires 
accrediting  agencies  whose 
accreditation  enables  the  institutions 
they  accredit  to  participate  in  programs 
authorized  under  the  HEA  to  be 
administratively  and  financially 
separate  from  and  independent  of  any 
related,  associated,  or  affiliated  trade 
association  or  membership  organization. 
The  term  "separate  and  independent"  is 
defined  in  section  496(b)  of  the  HEA.  In 
§  602.3  (a),  (b),  and  (c)  of  the  proposed 
regulations,  the  Secretary  reiterates  the 
statutory  requirement  and  definition. 

During  the  negotiated  rulemaking 
sessions,  non-Federal  negotiators 
expressed  concern  that  the  "separate 
and  independent"  requirement  would 
prevent  any  joint  use  of  personnel, 
services,  equipment,  or  facilities  by  an 
accrediting  agency  and  a  related, 
associated,  or  affiliated  trade  association 
or  membership  organization,  a  practice 
that  is  fairly  common  among  accrediting 
agencies  and  helps  reduce  the  cost  of 
accreditation.  To  address  this  concern, 
in  §  602.3(d)  the  Secretary  proposes 
conditions  that  accrediting  agencies 
must  meet  regarding  the  joint  use  of 
personnel,  services,  equipment,  or 
facilities  if  that  use  is  not  to  be 
considered  a  violation  of  the  "separate 
and  independent"  requirement.  The 
Secretary  believes  this  approach 


respects  the  intent  of  Congress  yet  eases 
the  financial  burden  on  agencies  to 
implement  the  new  requirement. 

Section  496(a)  of  the  HEA  permits  the 
Secretary  to  waive  the  "separate  and 
independent"  requirement  if  the  agency 
is  one  that,  for  purposes  of  determining 
eligibility  for  SFA  programs,  either 
conducts  accreditation  through  a 
voluntary  membership  organization  of 
individuals  participating  in  a  profession 
or  has  as  its  principal  purpose  the 
accreditation  of  programs  within 
institutions  that  are  accredited  by 
another  agency  recognized  by  the 
Secretary.  In  §  602.3(e)  of  the  proposed 
regulations,  the  Secretary  proposes 
conditions  under  which  the  Secretary 
may  waive  the  "separate  and 
independent"  requirement.  Specifically, 
the  Secretary  proposes  to  grant  an 
agency's  request  for  a  waiver  if  the 
agency  demonstrates  to  the  Secretary's 
satisfaction  that  the  existing 
relationship  between  the  agency  and  the 
trade  association  or  membership 
organization  has  not  compromised  the 
independence  of  its  accreditation 
process. 

In  providing  comments  with  regard  to 
this  section,  the  Secretary  advises 
commenters  that  only  the  type  of 
accrediting  agency  described  in 
§  602.3(b)(4)  may  seek  a  waiver  of  the 
separate  and  independent  requirement 
under  the  law.  Thus,  the  Secretary  is 
precluded  by  statute  from  waiving  this 
requirement  for  any  other  tyf)e  of 
accrediting  agency. 

Finally,  the  Secretary  wishes  to  note 
that  the  language  in  §  602.3(c)(2) 
specifying  that  no  less  than  one-seventh 
of  an  agency's  decision-making  body 
must  consist  of  representatives  of  the 
public  is  derived  from  language  in  the 
Conference  Report  stating  that  the 
House  agrees  to  the  requirement  in  the 
Senate  bill  that  "at  least  one  out  of  every 
seven  members  of  an  accreditation 
association's  board  be  members  of  the 
general  public." 

Section  602.4    Submission  of 
Information  to  the  Secretary  by 
Recognized  Accrediting  Agencies 

Section  496  does  not  specifically 
address  the  type  of  information  that  a 
recognized  accrediting  agency  must 
submit  to  the  Secretary  to  enable  the 
Secretary  to  evaluate  whether  the 
agency  continues  to  comply  with  the 
requirements  for  recognition  throughout 
its  recognition  period.  In  §602.4  (a).(b). 
(c).  (d),  and  (f)  of  the  proposed 
regulations,  the  Secretary  proposes 
various  types  of  information  that 
recognized  agencies  must  routinely 
submit  to  the  Secretary  during  their 
recognition  period.  All  of  the  items  on 
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the  list  were  agreed  to  by  the 
negotiators,  who  did  not  perceive  them 
to  be  particularly  burdensome  to 
agencies  to  provide. 

Of  particular  note  is  the  requirement 
in  §  602.4(e)  that  accrediting  agencies 
must  submit  to  the  Secretary,  upon 
request,  information  to  assist  the 
Secretary  in  resolving  problems  with 
any  institution  or  program  accredited  by 
the  agency,  provided  the  Secretary's 
request  does  not  conflict  with  the 
agency's  pralicies  on  confidentiality  with 
respect  to  its  records  on  its  institutions 
or  programs.  This  provision  reflects  the 
agreement  of  negotiators.  However,  the 
Secretary  has  reconsidered  the 
"confidentiality"  aspect  of  this 
provision  because  of  a  concern  that 
certain  information  that  the  Secretary 
may  need  to  resolve  a  problem  with  a 
particular  institution  or  program  may 
not  be  obtainable  from  an  agency 
because  of  its  confidentiality  policies. 
The  Secretary  believes  this  situation  is 
untenable  because  it  allows  agencies  to 
withhold  information  that  the  Secretary 
may  need  to  carry  out  the  Secretary's 
responsibilities  under  the  Act,  such  as 
determining  whether  an  institution  or 
program  accredited  by  the  agency 
should  remain  eligible  to  participate  in 
SFA  programs.  The  Secretary  seeks 
suggestions  for  resolving  this  dilemma 
in  a  manner  that  resp>ects  both  the 
agency's  need  for  confidentiality  and 
the  Secretary's  need  for  information. 

The  Secretary  also  is  considering 
adding  to  this  section  a  requirement  that 
an  accrediting  agency  must  refer  to  the 
Department's  Office  of  Inspector 
General  any  fraudulent  activities  it 
discovers  on  the  part  of  an  institution  or 
program  that  it  accredits,  if  the 
institution  or  program  participates  in 
Department  programs.  The  Secretary 
invites  comments  on  this  possible 
additional  requirement  and  alternative 
approaches  to  sharing  information 
among  members  of  the  triad  concerning 
suspected  fraudulent  activity  by  an 
institution  or  program. 

Subpart  B — Recognition  and 
Termination  Procedures 

Section  496(o)  of  the  HEA  requires  the 
Secretary  to  provide,  by  regulation,  the 
procedures  the  Secretary  uses  for 
recognizing  accrediting  agencies.  In  the 
proposed  regulations,  the  Secretary 
proposes  to  specify  procedures  for 
recognizing  accrediting  agencies  in  far 
greater  detail  than  in  current  or  previous 
regulations.  The  Secretary  believes  this 
greater  detail  is  necessary  to  ensure  that 
all  agencies  applying  for  recognition,  as 
well  as  other  interested  parties,  have  a 
clear  understanding  of  the  entire 
process. 


The  Secretary  acknowledges  that  the 
application  for  recognition  constitutes  a 
significant  burden  on  agencies  seeking 
recognition  by  the  Secretary.  For  this 
reason,  the  Secretary  is  considering 
ways  to  minimize  the  burden.  One 
approach  under  consideration  is  to 
allow  an  agency  to  provide  a  simple 
statement  of  assurance,  along  with 
supporting  documentation,  that  it  meets 
certain  requirements  far  recognition. 
The  Secretary  estimates  that  at  least 
two-thirds  of  the-requirements  in  the 
proposed  regulations  are  amenable  to 
this  type  of  approach,  and  the  resultant 
savings  in  time,  effort,  and  cost  to 
prepare  an  application  for  recognition 
would  be  significant.  The  Secretary 
invites  comments  on  this  approach  and 
alternative  methods  for  minimizing  the 
burden  on  agencies  of  the  application 
process  without  adversely  affecting  the 
Secretary's  ability  to  conduct  a  thorough 
evaluation  of  the  agency. 

The  recognition  process,  as  described 
in  subpart  B  of  the  proposed 
regulations,  consists  of  an  application  to 
the  Secretary  by  the  agency,  an  analysis 
of  the  application  by  a  designated 
Department  official,  an  opportunity  for 
a  written  response  to  that  analysis  by 
the  applicant  agency,  a  review  of  the 
agency's  application  by  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity  (Advisory 
Committee),  a  recommendation  to  the 
Secretary  by  the  Advisory  Committee 
with  regard  to  that  application,  an 
opportunity  to  contest  the  Advisory 
Committee's  recommendation  by  either 
the  agency  or  the  designated 
E)epartment  ofGciai,  and.  finally,  a 
decision  on  that  application  by  the 
Secretaiy.  The  analysis  of  an  agency's 
application  by  the  designated 
Etepartment  official  includes  publication 
ofa  notice  of  the  agency's  application  in 
the  Federal  Register  inviting  comment 
on  the  agency's  compliance  with  the 
requirements  for  recognition  and  a 
review  by  the  designated  Department 
official  of  any  public  comment  received. 
The  Secretary  beheves  the  new 
procedures  for  recognition  allow  an 
agency  a  full  and  fair  review  of  its 
application. 

Additional  appeal  procedures.  The 
proposed  regulations  add  two  key  new 
steps  to  the  recognition  process.  First,  in 
§602.1 1(b)  the  Secretary  gives  an 
accrediting  agency  seeking  recognition 
by  the  Secretary  an  opportunity  to 
respond  in  writing  to  the  designated 
Department  official's  analysis  of  its 
application  for  recognition  before  the 
application  is  reviewed  by  the  Advisory 
Committee.  Second,  in  §  602.13(b).  after 
the  Advisory  Committee  completes  its 
review  of  the  agency's  application  and 


makes  a  recommendation  to  the 
Secretary  on  the  agency  s  application, 
the  Secretary  gives  both  the  agency  and 
the  designated  Department  official  an 
opportujiity  to  contest  the  Advisory 
Committee's  recommendation.  The 
contesting  party,  however,  may  not 
submit  any  evidence  to  the  Secretary 
that  it  did  not  submit  to  the  Advisory 
Committee.  This  restriction  is  to  ensure 
that  the  Advisory  Committee's  authority 
is  not  circumvented.  The  Secretary 
believes  that  in  general  the  only 
reasonable  grounds  for  contesting  an 
Advisory  Committee  recommendation 
would  be  if  the  contesting  party  could 
demonstrate  that  the  Advisory 
Committee  either  misunderstood  or  did 
not  take  into  proper  account  certain 
information  presented  by  the  contesting 
party. 

The  negotiators  reached  consensus 
during  the  negotiated  rulemaking 
sessions  on  the  first  step.  The  Secretary 
added  the  second  step  after  the 
negotiated  rulemaking  sessions  ended  to 
address  the  non-Federal  negotiators' 
concerns  about  the  lack  of  sufficient 
appeal  mechanisms  for  agencies  prior  to 
the  Secretary's  final  decision.  The 
Secretary  believes  that  these  two  new 
steps  in  the  proposed  recognition 
process  provide  agencies  with  suHicient 
opportunity  to  present  any  concerns 
they  might  have  regarding  the 
recommendation  of  either  the 
designated  Department  official  or  the 
Advisory  Committee  before  the 
Secretary  reaches  a  decision  on  the 
agency's  application. 

Announced  and  unannounced  site 
visits  by  the  Secretary.  Section  496(n]  of 
the  HEA  requires  the  Secretary  to 
conduct  an  independent  analysis  of  an 
agency's  application  for  recognition, 
which  must  include  a  site  visit  to  the 
accrediting  agency  and  may,  at  the 
Secretary's  discretion,  include  site  visits 
to  representative  institutions  or 
programs  accredited  by  the  agency. 
Section  496(n)  of  the  HEA  aho  provides 
that  the  site  visits  may  be  unannounced, 
as  appropriate.  Accordingly,  both 
§  602.  lofb)  and  §602. 11(b)  of  the 
proposed  regulations  provide  for 
unannounced  site  visits.  Specifically, 
the  Secretary  proposes  to  conduct 
unannounced  site  visits  only,  where 
necessary  in  the  judgment  of  the 
Secretary,  to  obtain  information  to 
verify  the  agency's  compliance  with  the 
requirements  for  recognition  and  the 
information  would  not  be  forthcoming 
in  an  announced  site  visit.  The 
Secretary  wishes  to  make  it  clear  that 
this  Secretarial  judgment  is  not  subject 
to  challenge  by  an  accrediting  agency. 

In  §602.11(b).  the  S€>cretary  also 
proposes  that  the  Secretary's  evaluation 
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of  an  agency  may  include  a  review  of 
information  directly  related  to  the 
institutions  or  programs  accredited  by 
the  agency,  as  Uiis  information  relates  to 
the  institution's  or  program's 
compliance  with  the  agency's  standards, 
the  effectiveness  of  those  standards,  or 
the  agency's  application  of  those 
standards.  The  Secretary  believes  that 
the  inclusion  of  this  language  in  the 
proposed  regulations,  which  was  agreed 
to  by  negotiators,  provides  the  agency, 
the  institutions  and  programs  it 
accredits,  and  the  general  public  with  a 
clear  understanding  of  the  scope  of  the 
Secretary's  evaluation  of  an  agency. 

In  sum.  to  implement  section  496(n) 
of  the  HEA,  the  proposed  regulations 
make  it  clear  that  in  evaluating  an 
agency's  application  for  recognition,  the 
Secretary  may  not  and  does  not  depend 
solely  on  written  submissions  from  the 
accrediting  agency  or  on  announced 
visits  to  the  agency  or  its  member 
institutions  or  programs.  The  Secretary 
makes  a  more  thorough  and 
independent  evaluation  of  an  agency's 
application  for  recognition,  including, 
where  appropriate,  unannounced  visits 
to  ensure  that  information  available  to    ■ 
the  designated  Department  official  is 
comprehensive,  accurate,  and  unbiased, 
and  to  ensure  that  the  agency  is  actually 
carrying  out  its  stated  policies  and 
procedures. 

Scope  of  recognition  requirements. 
Under  §  602.10(b)  of  the  current 
regulations,  in  order  for  an  accrediting 
agency  to  be  recognized  by  the 
Secretary,  the  agency  has  to  meet  each 
recognition  criterion  taken  as  a  whole 
unless  it  can  demonstrate  to  the 
Secretary's  satisfaction  that  one  or  more 
criteria  should  not  be  applied.  In 
§  602.13(c)  of  the  proposed  regulations, 
the  Secretary  requires  an  agency  to  meet 
each  of  the  requirements  contained  in 
this  part.  However,  in  §  602.13(e)  the 
Secretary  proposes  that  the  Secretary 
may  exercise  discretion  and  grant 
recognition  to  an  agency  that  does  not 
comply  with  each  requirement  if  the 
Secretary  determines  that  the  agency's 
effectiveness  is  not  impaired  by  its 
noncompliance.  Such  discretion  might. 
for  example,  be  exercised  if  an 
accrediting  agency  is  unable  to  conduct 
an  unannounced  site  visit,  as  required 
by  §602.24,  because  the  program  being 
evaluated  is  offered  on  a  military 
installation  that  requires  prior  approval 
before  any  visitors  are  permitted  on  the 
installation.  The  Secretary  believes  that 
Secretarial  discretion  provides  the 
desired  flexibility  that  non-Federal 
negotiators  sought  during  the  negotiated 
rulemaking  sessions. 

Consensus  was  reached  by  negotiators 
regarding  the  elements  to  be  included  in 


the  scope  of  recognition  the  Secretary 
grants  to  an  agency,  i.e.,  geographic 
area,  the  degrees  or  certificates  awarded, 
the  types  of  courses  or  programs  offered, 
and  the  length  of  the  recognition  period. 
In  the  proposed  regulations,  the 
Secretary  has  clarified  that  an  agency's 
scope  of  recognition  does  not 
automatically  extend  to  any 
preaccreditation  status  it  offers.  Rather, 
when  an  agency  formally  applies  for 
recognition,  it  must  include  the  types  of 
preaccreditation  statusior  which  it 
seeks  recognition,  and  the  Secretary 
grants  recognition  to  an  agency  for  each 
preaccreditation  status  if  the  agency 
complies  with  all  the  requirements  for 
recognition  with  regard  to  that 
preaccreditation  status. 

Section  602.14    Limitation. 
Suspension,  or  Termination  of 
Recognition. 

Section  496(1)  of  the  HEA  permits  the 
Secretary  to  limit,  suspend,  or  terminate 
the  Secretary's  recognition  of  an 
accrediting  agency  before  the 
completion  of  the  agency's  recognition 
period  if  the  Secretary  determines  that 
the  agency  has  failed  to  meet  any  of  the 
requirements  of  part  602.  In  §  602.14  of 
the  proposed  regulations,  the  Secretary 
establishes  the  procedures  to  be 
followed  before  the  Secretary  may  limit, 
suspend,  or  terminate  an  agency's 
recognition.  The  proposed  procedures 
allow  the  agency  to  request  a  hearing  to 
contest  that  action. 

The  Secretary  proposes  that,  if  an 
agency  requests  a  hearing,  the  hearing 
will  be  conducted  by  the  Advisory 
Committee.  However,  the  Secretary 
further  proposes  that  the  hearing  may  be 
conducted  by  a  subcommittee  of  the 
Advisory  Committee,  consisting  of  three 
members  of  the  Advisory  Committee,  if 
the  schedule  of  the  full  Advisory 
Committee  would  not  permit  a  hearing 
to  be  held  in  a  timely  manner.  After 
evaluating  the  evidence  presented 
before  it,  the  Advisory  Committee  or 
subcommittee  makes  a  recommendation 
to  the  Secretary  as  to  whether  the 
sanction  proposed  by  the  designated 
Department  official,  no  sanction,  or 
another  sanction  is  warranted.  Any 
hearing  held  under  this  section  is  open 
to  the  public. 

After  the  negotiated  rulemaking 
sessions,  in  response  to  non-Federal 
negotiators'  concerns  about  the  lack  of 
sufficient  appeal  mechanisms,  the 
Secretary  added  to  this  section  a 
provision  that  either  party  in  a  hearing 
may  appeal  the  Advisory  Committee's 
or  subcommittee's  recommendation  to 
the  Secretary' 


Section  602.15    Requests  for 
Reconsideration  of  the  Secretary's 
Decision 

Section  496(o)  of  the  HEA  requires  the 
Secretary  to  provide  in  regulation  the 
procedures  to  be  followed  by  an 
accrediting  agency  for  the  appeal  of  the 
Secretary's  decision  regarding  its 
application  for  recognition. 
Accordingly,  in  §602.15  of  the  proposed 
regulations,  the  Secretary  permits  an 
agency  to  request  reconsideration  of  a 
final  decision  of  the  Secretary  regarding 
either  the  agency's  application  for 
recognition  or  the  limitation, 
suspension,  or  termination  of  the 
agency's  recognition.  However, 
§  602.15(a)(2)  proposes  that  a  request  for 
reconsideration  may  be  made  only 
under  limited  conditions.  Under  these 
limited  conditions,  the  agency  may 
request  reconsideration  only  if  it 
demonstrates  that  it  has  new 
information  that  could  not  have  been 
presented  previously  and  that  the 
information  is  likely  to  result  in  reversal 
of  the  Secretary's  decision. 

While,  as  noted  by  the  non-Federal 
negotiators  at  the  negotiated  rulemaking 
sessions,  the  grounds  for 
reconsideration  are  narrow,  the 
Secretary  believes  the  narrow  grounds 
are  appropriate.  Adverse  decisions 
regarding  an  agency's  application  for 
recognition  are  made  by  the  Advisory 
Committee  and  forwarded  to  the 
Secretary.  Under  §  602.13,  the  agency 
may  appeal  the  Advisory  Committee's 
recommendation  to  the  Secretary. 
Similarly,  under  §  602.14,  the  agency 
may  appeal  an  adverse  Advisory 
Committee  or  subcommittee 
recommendation  to  the  Secretary  under 
a  limitation,  suspension  or  termination 
proceeding.  Therefore,  the  Secretary 
believes  that  reconsideration  requests 
should  be  narrowly  circumscribed.  The 
Secretary  notes  that  non-Federal 
negotiators  requested  opportunities  for 
agencies  to  request  reconsideration  in 
cases  where  the  Secretary  had  not 
established  appeal  procedures.  Given 
the  provisions  for  appeal  that  are  now 
in  the  proposed  regulations,  the 
Secretary  requests  public  comment  on 
whether  reconsideration  procedures  are 
necessary. 

The  Secretary  wishes  to  make  clear 
that  any  agency  that  fails  to  notify  the 
Secretary  of  its  intent  to  file  a  written 
request  for  reconsideration  within  the 
10-day  time  frame  specified  in  the 
regulations  forfeits  its  right  to 
reconsideration.  Additionally,  the 
Secretary  wishes  to  reiterate  that,  in 
general,  any  failure  to  meet  a  required 
deadline  date  in  any  appeal  to  the 
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Secretary  results  in  a  forfeiture  of  that 
appeal  right. 

While  consensus  was  reached  during 
the  n^otiated  rulemaking  sessions  that 
an  agency  should  have  45  days  to 
submit  its  written  request  for 
reconsideration,  the  Secretary  questions 
whether  a  shorter  period — 30  days — is 
sufficient  for  the  agency  to  prepare  an 
adequate  request,  given  the  fact  that  30 
days  is  the  usual  time  frame  specified 
by  the  Department  for  other  types  of 
appeals  to  the  Secretary.  The  Secretary 
requests  comments  on  the  shorter 
period. 

Because  requests  for  reconsideration 
are  restricted  to  instances  where  the 
Secretar\'s  decision  involves  denial, 
limitation,  suspension,  or  termination  of 
an  agency's  recognition,  it  is  anticipated 
that,  due  to  the  extensive  material  that 
mu.st  be  reviewed,  the  Secretary  will 
require  more  than  30  days  to  reach  a 
final  de<;ision  on  an  agency's  request  for 
reconsideration.  Non-Federal 
negotiators  were  concerned  that  there  be 
some  time  limit  imposed  to  bring  the 
issue  to  closure.  Accordingly,  the 
Secretary  is  proposing  a  60-day  time 
frame  for  reaching  a  final  decision  on  an 
agency's  request  for  reconsideration. 

Sec;tion  602.16.     Appeals  Procedures. 

As  mentioned  in  §602.15.  section 
496(o)  of  the  HEA  requires  the  Secretary 
to  provide  for  the  appeal  -of  the 
Secretary's  decision  regarding  an 
accrediting  agency's  application  for 
recognition.  In  §  602.16  of  the  proposed 
regulations,  the  Secretary  provides  for 
an  appeal  to  the  Federal  courts  of  all 
final  decisions  of  the  Secretary 
regarding  an  agency's  application  for 
recognition.  During  the  negotiated 
rulemaking  sessions,  non-Federal 
negotiators  urged  an  appeals  procedure 
other  than  through  the  courts,  as.  for 
example,  through  an  administrative  law 
judge.  However,  the  Secretary  believes 
that  there  can  be  no  administrative 
appeal  within  the  Department  of  a 
Secretarial  de<Jsion  since  the  Secretary, 
as  head  of  the  Department  of  Education, 
makes  all  final  decisions  on  behalf  of 
the  Department.  It  should  be  noted, 
however,  that  in  response  to  the  non- 
Federal  negotiators'  concerns,  the 
Secretary  has  modified  the  proposed 
recognition  procedures  to  include  an 
opportunity  for  an  agency  to  appeal  an 
Advisory  Committee's  recommendation 
to  the  Secretary  before  the  Secretary 
reaches  a  final  decision  on  the  agency's 
application.  The  proposed  liinit^tion. 
suspension,  and  termination  procedures 
also  have  been  modified  to  provide  for 
an  appeal  to  the  Secretary  of  an 
Advi.sory  Committee  or  subcommittee 
recommendation. 


Subpart  C — Criteria  for  Secretarial 
Recognition 

Section  602.22     Demonstration  of 
Accreditation  Experience 

Section  496(a)(1)  of  the  HEA  requires 
accrediting  agencies  to  demonstrate 
experience  in  operating  as  an 
accrediting  agency  as  a  condition  for 
recognition.  In  §602.22  of  the  proposed 
regulations,  the  Secretary  defines  what 
a  denionstration  of  accrediting 
experience  must  include,  basically 
reiterating  the  requirements  for 
experience  set  forth  in  §602.14  of  the 
current  regulations.  However,  §602.22 
does  not  contain  the  requirement  set 
forth  in  §  602.14(c)  of  the  current 
regulations  that  agencies  must 
demonstrate  that  their  policies, 
evaluation  methods,  and  decisions  are 
accepted  throughout  the  United  States 
by  recognized  accrediting  agencies.  The 
Secretary  is  aware,  as  argued  by  t^ 
non-Federai  negotiators,  that  this 
requirement  is  an  important  indicator  of 
an  agency's  acceptance.  On  the  other 
hand,  this  requirement  has  been  subject 
to  criticism  by  persons  and  institutions 
interested  in  forming  new  accrediting 
agencies.  These  individuals  and 
agencies  have  often  expressed  concern 
to  the  Secretary  that  this  requirement 
imposes  unfair  hurdles  for  them  and 
undufy  stifles  competition  among 
accrediting  agencies.  The  Secretary 
proposes  to  eliminate  this  requirement 
because  the  Secretary  believes  that  it  is 
inappropriate  to  require  acceptance  by 
recognized  agencies  as  a  condition  for 
recognition  even  though  evidence  of 
acceptance  by  recognized  accrediting 
agencies  provides  some  measure  of  an 
agency's  reliability. 

Section  602.23     Application  of 
Standards 

Current  regulations  require 
accrediting  agencies  to  maintain  a 
systematic  program  of  review  designed 
to  assess  the  validity  and  reKability  of 
their  criteria,  procedures,  and  standards 
and  their  relevance  to  the  educational 
and  training  needs  of  affected  students. 
As  this  requirement  is  fundamental  to 
sound  accrediting  practice,  there  was 
consensus  among  negotiators  that  it 
should  continue  to  be  part  of  any 
regulations  governing  the  accrediting 
agency  recognition  process.  However, 
the  language  of  the  requirement  has 
been  changed  in  the  proposed 
regulations  from  the  language  of  the 
current  regulations  in  response  to  the 
non-Federal  negotiators'  concerns  abdut 
various  technical  interpretations  of  the 
words  "validity  and  reliability."  The 
substance  of  the  requirement,  as 
expressed  in  §  602.23(b)(5).  is 


unchanged.  The  Secretary  wishes  to 
emphasize  the  importance  of  this 
requirement,  which  is  fundamental  to 
the  establishment  of  sound  standards  for 
the  accreditation  process  and  the 
determination  of  educational  quality. 

Section  602.24    Accreditation 
Processes 

Section  496(c)(1)  of  the  HEA  requires 
that,  in  addition  to  the  announced  on- 
site  review  that  is  part  of  the  regular 
accreditation  process,  an  accrediting 
agency  whose  accreditation  enables  the 
institutions  it  accredits  to  participate  in 
programs  authorized  under  the  HEA 
must  conduct,  some  time  during  any 
accreditation  or  preaccreditation  period, 
at  least  one  unannounced  on-site  review 
at  each  institution  that  provides 
vocational  education  or  training. 
Accordingly,  in  §  602.24(c)  of  the 
proposed  regulations,  the  Secretary 
requires  unannounced  site  visits  by 
these  accrediting  agencies.  However,  as 
noted  in  the  discussion  of  §  602.2.  if  the 
term  "vocational  education"  is 
interpreted  literally,  it  could  be  viewed 
as  including  all  postsecondary 
education,  and,  under  this 
interpretation,  accrediting  agencies 
would  have  to  conduct  unannounced 
site  visits  to  all  institutions.  To  avoid 
this  outcome,  in  §  602.24(c)  of  the 

ftroposed  regulations,  the  Secretary 
imits  the  type  of  vocational  education 
programs  that  trigger  unannounced 
visits  to  the  prebaccalaureate  level.  As 
non-Federal  negotiators  were  divided 
among  themselves  as  to  the  definition  of 
vocational  education,  they  did  not  reach 
consensus  on  this  point. 

As  mentioned  in  the  discussion  under 
§  602.2,  the  Secretary  is  considering  an 
alternative  definition  of 
prebaccalaureate  vocational  education 
that  would  not  require  unannounced 
site  visits  to  degree-granting  institutions 
whose  prebaccalaureate  vocational 
programs  lead  to  the  associate  degree. 
This  would  minimize  the  burden  of  the 
new  requirement  for  unannounced 
visits,  hopefully  without  any  adverse 
consequences.  The  Secretary  invites 
comments  on  this  approach  and 
suggestions  for  alternative  ways  of 
reducing  the  burden  without 
eliminating  from  review  those 
institutions  offering  vocational 
education  that  have  abused  the  Title  IV 
program. 

Section  602.25    Additions  to  or 
Substantive  Changes  in  Educational 
Programs 

Section  496(a)  of  the  HEA  authorizes 
the  Secretary  to  recognize  accrediting 
agencies  that  are  reliable  authorities  as 
to  the  quality  of  the  education  or 
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training  provided  by  the  institutions  or 
programs  they  accredit.  Section  496 
does  not  specifically  address  the 
manner  in  which  accrediting  agencies 
evaluate  either  new  programs  begun  by 
institutions  after  their  last  grant  of 
accreditation  or  preaccreditafion  or 
programs  that  are  substantially  changed 
after  the  institution  is  accredited  or 
preaccredited.  However,  the  Secretar>' 
believes  that  an  agency  cannot  be  a 
reliable  authority  as  to  the  quality  of 
education  or  training  offered  by  an 
institution  if  the  agency  does  not  as.sess 
those  new  or  substantively  changed 
programs.  Accordingly,  in  §602.25  of 
the  proposed  regulations,  the  Secretary 
establishes  the  framework  for  a  policy 
that  accrediting  agencies  must  have  to 
address  additions  to  and  substantive 
changes  in  educational  programs. 
Specifically,  in  §  602.25(a)  the  Secretary 
proposes  that  an  accrediting  agency  may 
include  within  its  previous  grant  of 
accreditation  or  preaccreditation  an 
educational  program  that  an  institution 
initially  offers  or  .substantively  changes 
after  that  grant  of  accreditation  or 
preaccreditation  only  if  the  agency 
specifically  evaluates  and  approves  the 
program.  The  Secretary  proposes  this 
requirement  based  upon  the  past  actions 
of  some  accrediting  agencies. 

Certain  accrediting  agencies  that 
accredit  institutions  offering  specific 
prebaccalaureate  vocational  education 
programs  have,  on  occasion,  extended 
their  accreditation  to  additional 
programs  that  these  institutions  offered 
after  being  accredited,  without 
evaluating  the  quality  of  those 
additional  programs,  even  though  the 
additional  programs  were  totally 
unrelated  to  the  programs  initially 
accredited.  For  example,  an  accrediting 
agency  that  accredited  an  institution 
that  offered  cosmetology  courses 
extended  its  accreditation  to  additional 
programs  that  the  institution 
subsequently  offered  in  jet  airplane 
mechanics  and  air  conditioning  and 
refrigeration  without  ever  evaluating  the 
quality  of  those  additional  programs. 
The  Secretary  believes  that  this  practice 
violates  the  purpose  of  accreditation. 

On  the  other  hand,  the  Secretary 
believes  that  prior  approval  of  programs 
is  not  necessary  in  all  circumstances,  a 
belief  shared  by  negotiators,  although  no 
consensus  was  reached  as  to  the 
circumstances.  In  §  602.25(b)  the 
Secretary  proposes  an  exception  to  this 
requirement  if  the  institution  notifies 
the  accrediting  agency  of  the  new  or 
substantially  changed  program  before  it 
is  offered,  and  the  new  or  substantially 
changed  program  does  not  provide 
prebaccalaureate  vocational  education. 
The  Secretary  proposes  this  exception 


because  the  Secretar>'  believes  that  new 
bachelor  and  higher  degree  programs  are 
thoroughly  reviewed  by  a  variety  of 
entities  before  they  may  be  offered.  Most 
institutional  accrediting  agencies,  for 
example,  require  institutions  to  have 
thorough  internal  reviews  of  all  new 
degree  programs  by  curriculum 
committees,  governing  boards,  and  other 
appropriate  units  within  the  institution 
and  to  obtain  appropriate  state 
authorization  for  those  new  degree 
programs  before  they  are  offered. 
However,  even  though  an  accrediting 
agency  may  not  be  required  by  these 
proposed  regulations  to  evaluate  a  new 
or  substantially  changed  program  before 
it  is  offered  under  §  602.25(b). 
accrediting  agencies  are  certainly  free, 
and  encouraged,  to  do  so  under  their 
own  policies. 

The  Secretary  acknowledges  that  the 
task  of  deciding  which  programs  should 
require  preapproval  by  accreditihg 
agencies  is  a  difficult  one  and  seeks 
suggestions  from  commenters.  For 
commenters  who  suggest  that 
preapproval  be  allowed  for 
prebaccalaureate  vocational  education 
programs  that  are  "related"  to  a 
previously  accredited  program,  the 
Secretary  requests  specific  suggestions 
on  how  to  determine  whether  the  new 
or  substantially  changed  program  is 
"related"  to  the  other  program. 

The  Secretary  notes  that  most 
accrediting  agencies  already  have  a 
definition  of  'substantive  change"  but 
observes  that  there  is  considerable 
variation  among  agencies  as  to  what  this 
term  means.  Most  agencies"  definitions 
generally  include  the  following  kinds  of 
changes:  a  substantial  change  in  the 
length  of  a  program,  its  content,  or  both, 
as.  for  example,  when  a  secretarial 
program  increases  from  1200  clock 
hours  to  1600  clock  hours  to  provide  a 
400-hour  component  in  office 
automation;  a  change  from  a  traditional 
15-week  semester  format  to  an  alternate 
weekend  format;  and  a  change  from  a 
certificate  program  to  an  associate 
degree  program.  The  Secretary  seeks  to 
require  preapproval  for  these  and 
similar  types  of  changes  and  proposes 
that  an  agency's  definition  of  a 
substantive  change  in  an  educational 
program  include,  at  a  minimum,  a 
substantial  change  in  the  number  of 
clock  or  credit  hours,  the  number  of 
weeks,  or  the  content  of  a  program,  a 
change  in  the  type  of  program  offered, 
a  change  in  the  credential  awarded  for 
completion  of  the  program,  and  a 
change  in  the  manner  in  which  the 
institution  measures  the  educational 
quantity  of  the  program  from  clock 
hours  to  credit  hours.  The  Secretary 
invites  comments  on  this  approach  as 


well  as  suggestions  for  alternative 
approaches  to  defining  which  types  of 
programs  require  preapproval. 

Finally,  the  Secretary  acknowledges 
that  the  proposed  requirement  for  a 
substantive  change  policy  may  result  in 
increased  costs  to  agencies  and,  in  turn, 
institutions.  However,  for  the  reasons 
noted  above,  the  Secretary  believes  the 
benefits  far  outweigh  the  costs.  The 
Secretary  also  wishes  to  note  that  there 
was  general  consensus  among  non- 
Federal  negotiators  about  the 
appropriateness  of  including  a 
substantive  change  requirement  in  the 
proposed  regulations.  However,  not  all 
of  the  negotiators  agreed  that  the 
approach  proposed  by  the  Secretary  was 
appropriate. 

Section  602.26     Required  Accreditation 
Standards 

Section  496  of  the  HEA  authorizes  the 
Secretary  to  recognize  accrediting 
agencies  that  are  reliable  authorities  as 
to  the  quality  of  the  education  or 
training  provided  by  the  institutions  or 
programs  only  if  the  agencies  satisfy 
standards  established  by  the  Secretary. 
Section  496(a)  specifically  requires  the 
Secretary  to  establish  standards  and 
requires  the  standards  to  include  "an 
appropriate  measure  or  measures  of 
student  achievement."- 

Section  496(a)(5)  of  the  HEA  provides 
that  the  Secretary's  standards  for 
recognition  of  accrediting  agencies  must 
require  that  an  accrediting  agency 
establish  accreditation  standards  that 
assess  12  areas  pertaining  to  the 
institutions  or  programs  it  accredits. 
These  areas  are:  (1)  Curricula;  (2) 
faculty;  (3)  facilities,  equipment  and 
supplies;  (4)  fiscal  and  cdministrative 
capacity  as  appropriate  to  the  specified 
scale  of  operation;  (5)  student  support 
serv  ices;  (6)  recruiting  and  admissions 
practices,  academic  calendars,  catalogs, 
publications,  grading  and  advertising; 
(7)  program  length  and  tuition  and  fees 
in  relation  to  the  subject  matters  taught 
and  the  objectives  of  the  degrees  or 
credentials  offered;  (8)  measures  of 
program  length  in  clock  hours  or  credit 
hours;  (9)  success  with  respect  to 
student  achievement  in  relation  to  the 
institution's  mission;  (10)  default  rates 
in  student  loan  programs  under  Title  IV 
of  the  HEA;  (11)  record  of  student 
complaints  received  by,  or  available  to, 
the  accrediting  agency;  and  (12)  the 
institution's  compliance  with  its 
program  responsibilities  under  title  IV 
of  the  HEA.  However,  under  section 
496(a)(5).  accrediting  agencies  that  have 
as  their  principal  purpose  the 
accrediting  of  in.stitutions  of  higher 
education  or  higher  education  programs 
to  enable  them  to  participate  in  Federal 
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programs  not  authorized  under  the  HEA 
are  exempt  from  the  requirement  to 
have  standards  for  the  areas  listed  in  (7), 
(8),  (9),  (10).  and  (12). 

The  Secretary  notes  that  most 
accrediting  agencies  already  have 
standards  addressing  many  of  these 
areas.  However,  to  the  extent  that  an 
agency  does  not  have  standards  for  all 
of  them,  there  is  an  increased  cost  to 
that  agency  to  develop  and  implement 
the  new  standards.  The  Secretary 
believes  that  the  proposed  regulations 
minimize  the  increased  cost  by  allowing 
agencies  maximum  flexibility  to  set 
their  standards  to  best  suit  their  needs 
and  the  needs  of  the  institutions  or 
prcwrams  they  accredit 

If  the  ultimate  purpose  of  section  496 
is  to  authorize  the  Secretary  to  recognize 
accrediting  agencies  that  are  reliable 
authorities  as  to  the  quality  of  the 
education  or  training  provided  by  the 
institutions  or  programs  they  accredit, 
so  that  recognized  agencies  only 
accredit  institutions  or  programs  of 
demonstrated  quality,  then  the  Secretary 
believes  that  each  agency's  standard  for 
a  particular  area  listed  in  section 
496(a)(5)  must  evaluate  the  quality  of 
the  effort  the  institution  or  program  is 
making  in  that  area. 

Accordingly,  in  §602.26  of  the 
proposed  regulations,  the  Secretary 
requires  accrediting  agencies  to  have 
standards  assessing  the  12  areas  cited  in 
section  496(a)(5)  of  the  HEA.  In 
§  602.26(a)(3),  the  Secretary  exempts 
accrediting  agencies  whose 
accreditation  enables  their  institutions 
or  programs  to  participate  only  in 
Federal  programs  not  authorized  under 
the  HEA  from  having  to  establish 
standards  for  the  areas  listed  under  (7), 
(8),  (10),  and  (12).  However,  the 
Secretary  does  not  exempt  these 
agencies  from  the  requirement  to 
establish  standards  that  assess  success 
with  respect  to  student  achievement. 
The  Secretary  believes  that  the 
standards  speciHed  in  §  602.26(b)(9) 
fulfill  the  requirement  in  section  496(a) 
of  the  HEA  that  the  Secretary  recognize 
accrediting  agencies  that  meet  the 
Secretary's  standards,  which  must 
include  "an  appropriate  measure  or 
measures  of  student  achievement." 
Furthermore,  the  Secretary  believes  that 
any  determination  by  an  accrediting 
agency  that  the  program  or  institution  it 
accredits  provides  quality  education  or 
training  must  be  based,  in  part,  on  en 
assessment  of  the  achievement  of 
students  enrolled  in  the  institution  or 
program.  The  Secretary  notes  that  the 
exemption  provided  in  section  496(a)(5) 
of  the  HEA  for  certain  standards  was  not 
discussed  during  negotiated  rulemaking 
because  it  was  added  as  a  technical 


legislative  amendment  after  the 
negotiations  took  place. 

Each  of  the  12  required  standards  is 
discussed  below.  The  title  for  each 
standard  is  based  on  the  statutory 
language  used  in  section  496(a)(5)  for 
that  standard.  Unless  otherwise  noted, 
consensus  was  reached  among 
negotiators  as  to  language  for  each  of  the 
standards. 

The  proposed  regulatory  language  in 
§  602.26(b)  for  standards  addressing 
areas  (1),  (2),  (3).  and  (5)  follows  the 
recommendations  of  negotiators  and 
simply  restates  the  law.  These  four 
provisions  require  that,  to  be  recognized 
by  the  Secretary,  an  accrediting  agency 
must  adopt  standards  under  which  it 
evaluates  the  quality  of  an  institution's 
or  program's  curricula;  faculty, 
facilities,  equipment,  and  supplies;  and 
student  support  services.  The  Secretary 
has  reexamined  the  manner  in  which 
these  four  standards  are  described  in  the 
proposed  reguktions  and  believes  that  it 
may  be  more  useful  to  provide  guidance 
as  to  the  manner  in  which  quality  may 
or  should  be  discussed  under  these 
standards  than  to  simply  restate  the  law. 
The  Secretary  reqiiests  comment  on  this 
matter.  To  assist  comraenters  in  this 
regard,  for  each  of  the  four  areas,  the 
Secretary  examined  the  standards  of 
several  accrediting  agencies  to 
determine  how  these  ageiK:ies  addressed 
quality  standards  for  those  areas  and 
presents  the  results  of  that  examination 
under  the  appropriate  topic.  The 
Secretary  invites  comments  on  those 
approaches  and  additional  suggestions 
for  focusing  on  quality  assessment. 

Section  602.26(b)(l1    Curricula.  The 
Secretary  found  that  the  standards  most 
accrediting  agencies  have  adopted  to 
evaluate  an  institution's  or  program's 
curricula  relate  to  the  overall  quality  of 
the  curricula,  its  appropriateness  in 
light  of  an  institution's  or  program's 
educational  objectives  and  the  specific 
degrees  or  certificates  awarded,  and  the 
mechanisms  the  institution  or  program 
uses  to  evaluate  the  curricula  and  make 
modifications.  The  Secretary  considers 
all  of  these  to  be  elements  of  good 
practice  in  the  assessment  of  an 
institution's  or  program's  curricula. 
Accordingly,  the  Secretary  requests 
specific  comment  as  to  whether  the 
manner  in  which  these  agencies  handle 
standards  for  curricula  would  be  a 
usehjl  addition  to  these  regulations.  The 
Secretary  also  invites  additional 
comments  regarding  other  elements  that 
the  Secretary  should  include  in  the 
evaluation  of  accrediting  agencies  for 
compliance  with  this  requirement. 

Section  602.26(b)(2)  Faculty.  The 
Secretary  found  that  the  standards  most 
accrediting  agencies  have  adopted  to 


evaluate  an  institution's  or  program's 
faculty  relate  to  the  overall  quality  of 
tfte  faculty,  the  extent  to  which  the 
institution  or  program  relies  on  part- 
time  faculty  to  teach  students,  and  the 
effcrtiveness  of  the  teaching  provided 
by  alt  fecuhy.  Sonte  agencies  also 
include  in  their  standards  an  assessment 
of  the  procedures  an  institution  or 
program  uses  for  the  hiring,  promotion, 
evaluation,  and  professional 
development  of  faculty,  while  other 
agencies  merely  examine  these  issues  in 
light  of  whether  the  institution's  or 
program's  policies  provide  for  the  fair 
and  equitable  treatment  of  faculty.  The 
Secretary  considers  all  of  these  to  be 
elements  of  good  practice  in  the 
assessment  of  an  institution's  or 
program's  faculty.  Accordingly,  the 
Secretary  requests  specific  comment  as 
to  whether  the  manner  in  which  these 
agencies  handle  standards  for  faculty 
would  b«  a  useful  addition  to  these 
regulations.  The  Secretary  also  invites 
additional  comments  regarding  other 
elements  that  the  Secretary  should 
include  in  the  evaluation  of  accrediting 
agencies  for  compliance  with  this 
requirement. 

Section  602.26(bM3)    Facilities, 
equipment,  and  supplies.  The  Secretary 
found  that  the  standards  most 
accrediting  agencies  have  adopted  to 
evaluate  an  institution's  or  program's 
facilities,  equipment,  and  supplies 
relate  to  the  overall  quality  of  these 
support  areas.  Specifically,  the 
Secretary  found  that  most  accrediting 
agencies  as-sess,  in  light  of  an 
institution's  or  program's  educational 
objectives,  the  adequacy  and 
appropriateness  of:  libraries,  learning 
resource  centers,  and  other  academic 
and  instructional  support  facilities;  the 
equipment  and  supplies  that  support 
the  instructional  program;  and  any  other 
phj'sical  resources  the  institution  or 
program  uses  to  achieve  its  educational 
objectives.  The  Secretary  considers  all 
of  these  elements  to  be  good  practices 
for  the  assessment  of  facilities, 
equipment,  and  supplies.  Accordingly, 
the  Secretary  requests  specific  comment 
as  to  wlwther  the  manner  in  which 
these  agencies  handle  standards  for  this 
area  would  be  a  useful  addition  to  these 
regulations.  The  Secretary  also  invites 
additional  comments  regarding  other 
elements  that  the  Secretary  should 
include  in  the  evaluation  of  accrediting 
agencies  for  compliance  with  this 
requirement. 

Section  602.26(b)(4)    Fiscal  and 
administrative  capacity  as  appropriate 
to  the  specified  scale  of  operations. 
Section  496(a)(5)(D)  requires  an 
accrediting  agency  to  have  standards 
that  address  the  fiscal  and 
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administrative  capacity  of  an  institution 
or  program  in  relation  to  its  scale  of 
operation.  It  is  the  Secretary's  view  that 
the  purpose  of  this  requirement  is  to 
enable  the  agency  to  determine  whether 
the  institution  or  program  is  fiscally  and 
administratively  sound  and  will  likely 
remain  so  for  a  future  period.  Because 
the  financial  condition  of  an  institution 
is  subject  to  change,  the  Secretary 
proposes  that  an  agency  must  make  this 
determination  each  time  it  grants 
accreditation,  preaccreditation,  or 
reaccreditation.  The  Secretary  also 
proposes  that  an  agency  must  examine 
each  institution's  financial  capacity  in 
sufficient  depth  on  an  annual  basis  to 
determine  if  the  financial  capacity  of  the 
institution  threatens  the  ability  of  the 
institution  or  program  to  continue  to 
meet  the  agency's  standards  and,  if  so, 
to  take  appropriate  follow-up  action. 
The  Secretary  invites  comments  as  to 
whether  this  follow-up  action  should 
include  notifying  the  Secretary  of  the 
institution's  financial  condition. 
The  Secretary  believes  that  the 
enhanced  financial  monitoring  by 
accrediting  agencies  that  is  required  by 
these  proposed  regulations  will  provide 
increased  protection  to  students  with 
regard  to  problems  arising  from  an 
institution's  financial  instability. 

Section  602.26(b)(5)    Student  support 
services.  The  Secretary  found  that  the 
standards  most  accrediting  agencies 
have  adopted  to  evaluate  an  institution's 
or  program's  student  support  services 
relate  to  the  overall  quality  and  extent 
of  the  services  provided  and  their 
appropriateness  in  light  of  the 
institution's  or  program's  mission  and 
the  types  of  students  it  admits.  The 
Secretary  considers  all  of  these  elements 
to  be  good  practices  for  the  assessment 
of  student  support  services. 
Accordingly,  the  Secretary  requests 
specific  comment  as  to  whether  the 
manner  in  which  these  agencies  handle 
standards  for  this  area  would  be  a  useful 
addition  to  these  regulations.  The 
Secretary  also  invites  additional 
comments  regarding  other  elements  that 
the  Secretary  should  include  in  the 
evaluation  of  accrediting  agencies  for 
compliance  with  this  requirement. 

Section  602.26(b)(6)    Recruiting  and 
admission  practices:  and  academic 
calendars,  catalogs,  publications, 
grading,  and  advertising.  Section 
496(a)(5)(F)  requires  an  accrediting 
agency  to  have  standards  that  address 
an  institution's  or  program's  recruiting 
and  admissions  practices,  as  well  as  its 
academic  calendars,  catalogs, 
publications,  grading,  and  advertising. 
The  Secretary  believes  this  statutory 
provision  contains  two  different 
standards.  One  standard  relates  to  the 


appropriateness  of  the  institution's  or 
program's  recruiting  and  admission 
practices.  Under  this  standard,  the 
agency  must  determine  whether  an 
institution's  practices  are  reasonable  in 
light  of  the  institution's  or  program's 
educational  mission. 

The  other  standard  relates  to  the 
institution's  academic  calendars, 
catalogs,  publications,  grading,  and 
advertising.  Under  that  standard,  which 
is  in  the  nature  of  consumer  protection, 
the  agency  must  evaluate  whether  those 
items  are  accurate,  complete,  and 
consistent  with  the  institution's  actual 

practice. 

Section  602.26(b)(7)    Program  length 
and  tuition  and  fees  in  relation  to  the 
subject  matters  taught  and  the 
objectives  of  the  degrees  or  credentials 
offered.  Section  496(a)(5)(G)  requires  an 
accrediting  agency  to  have  standards 
that  address  program  length  and  tuition 
and  fees  in  relation  to  the  subject 
matters  taught  and  the  objectives  of  the 
degree  or  credential  offered.  It  is  the 
Secretary's  view  that  one  of  the 
purposes  of  this  requirement  is  to 
eliminate  certain  abuses  that  have  beon 
discovered  at  institutions  participating 
in  Title  IV,  HEA  programs. 

These  abusive  practices  fall  into  three 
main  categories.  One  category  involves 
accredited  institutions  that  offer 
prebaccalaureate  vocational  programs 
and  charge  an  excessive  amount  of 
tuition  and  fees  for  programs  that  lead 
to  dead  end  or  very  low-paying  jobs.  In 
some  cases,  the  tuition  and  fees  for  a 
short-term  program  to  prepare  students 
for  a  particular  job  exceeded  the  annual 
income  that  a  person  employed  in  that 
job  could  expect  to  earn. 

Another  category  involves  accredited 
institutions  that  offer  prebaccalaureate 
vocational  education  programs  and 
inflate  either  the  clock  or  credit  hours 
for  the  program  or  the  length  of  the 
program  without  educational 
justification,  simply  to  increase  the 
amount  of  SFA  funds  these  institutions 
may  receive.  The  third  category  involves 
accredited  institutions  that  offer 
prebaccalaureate  vocational  education 
that  are  simply  too  short  to  be  able  to 
provide  training  that  has  any  value  in 
the  workplace. 

The  Secretary  proposes  to  address  the 
statutory  requirement  for  standards 
related  to  program  length  and  tuition 
and  fees  by  requiring  an  accrediting 
agency  to  establish  minimum  and 
maximum  program  lengths  for 
prebaccalaureate  vocational  programs. 
In  this  context,  program  length  means 
both  the  number  of  clock  hours  or  credit 
hours  in  a  program  and  the  number  of 
weeks  that  a  program  is  offered.  The 
Secretary  invites  specific  comments 


with  regard  to  this  requirement.  The 
topic  of  standards  for  establishing 
minimum  and  maximum  program 
lengths  was  not  discussed  during  the 
negotiated  rulemaking  sessions,  and  the 
Secretary  invites  comments  on  this 
topic  as  well. 

During  the  negotiated  rulemaking 
sessions,  consensus  was  reached  on 
various  factors  that  should  be 
considered  when  an  agency  establishes 
its  standard  for  program  length  in 
relation  to  tuition  and  fees.  These 
factors  are  listed  under  §  602.26(b)(7)  (i). 
(ii),  (iii),  and  (iv).  The  Secretary  has 
reconsidered  this  matter  and  now 
proposes  two  additional  factors.  The 
first  concerns  any  applicable  Federal 
statutes  and  regulations.  The  Secretary 
does  not  believe  the  addition  of  a 
requirement  for  agencies  to  take  into 
account  applicable  statutes  and 
regulations  when  developing  their 
standards  goes  beyond  the  intent  of  the 
HEA  because  it  does  not  require 
agencies  to  adopt  the  Federal  policies 
but  simply  '.o  take  them  into  account. 
The  second  factor  concerns  the 
relationship  between  tuition  and  fees  for 
a  prebaccalaureate  vocational  program 
and  the  remuneration  tfiat  a  graduate  of 
that  program  can  reasonably  be 
expected  to  receive.  The  Secretary  is 
concerned  about  this  issue  for  this  type 
of  program  because  the  very  purpose  of 
a  prebaccalaureate  vocational  program 
is  to  prepare  a  student  for  gainful 
employment  in  a  recognized 
occupation.  Moreover,  the  Secretary  is 
concerned  that  tuition  and  fees  being 
charged  for  prebaccalaureate  vocational 
programs  may  be  excessive  given  the 
type  of  job  for  which  a  graduate  of  the 
program  qualifies.  Accordingly,  the 
Secretary  requests  specific  comment 
regarding  standards  that  address  tuition 
and  fee  charges  for  a  prebaccalaureate 
vocational  program  vis-a-vis  the 
remuneration  that  graduates  of  a 
program  may  receive. 

The  Secretary  requests  comments  on 
the  various  factors  proposed  for 
standards  that  assess  program  length 
and  tuition  and  fees.  In  calling  for 
comments  with  regard  to  this  standard, 
the  Secretary  wishes  to  remind 
commenters  that  a  violation  of  a 
standard  does  not  necessarily  preclude 
an  agency  from  accrediting  an 
institution  or  program.  The  violation 
would,  however,  at  least  require  the 
institution  to  justify  its  tuition  and  fee 
charges  to  the  agency. 

The  Secretary  acknowledges  that  the 
development  of  standards  for  this  area 
involves  very  complex  issues.  For  the 
purpose  of  stimulating  discussion  in 
this  area,  the  Secretary  offers  the 
following  possible  approaches  to  the 
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development  of  standards.  Under  one 
approach,  the  standard  might  require 
that  annualized  tuition  and  fees  for  a 
program  not  exceed  a  percentage  of  the 
annualized  minimum  wage.  Under 
another  approach,  the  standard  might 
require  that  annualized  tuition  and  fees 
for  a  program  not  exceed  a  percentage 
of  the  programs  graduates'  average 
earnings  for  their  first  year  of 
employment.  Under  still  another 
approach,  annualized  tuition  and  fees 
for  a  program  could  not  exceed  a 
percentage  of  the  average  annualized 
wages,  as  ri'ported  by  the  U.S.  Bureau  of 
Labor  Statistics,  in  occupations  for 
which  the  program  prepares  students.  In 
suggesting  possible  approaches  to  the 
»;st.Tblishnient  of  standards  for  this  area, 
the  Secretary  reminds  commenters  of 
the  difficulty  in  obtaining  employment 
inforninlion.  including  salaries  and 
wages,  from  graduates  of  an  institution 
for  periods  beyond  the  first  year  after 
graduation. 

The  Siicretary  is  considering 
tistablisliing  in  other  regulations 
n-quireinents  governing  program  length 
and  tuition  and  fees  for  programs  that 
are  eligible  to  participate  in  the  SFA 
programs.  Accordingly,  if  those 
n'gula!ory  requirements  are  established, 
the  StM  retary  would  consider  requiring 
an  accrediting  agency  to  notify  the 
Secretary  if  it  knows  that  an 
institution's  program  is  too  long  or  too 
short  under  that  requirement,  or  if  it 
knows  that  an  institution's  tuition  and 
ft'e  charges  violate  that  other 
requirement.  The  Secretary  invites 
(  onunents  about  the  feasibility  of 
adding  this  notification  requirement  or 
any  ailernntive  method  of  obtaining  this 
information. 

I  innlly,  the  Si'cretan,'  notes  that  the 
requirement  to  establish>a  standard  for 
program  length  and  tuition  and  fees 
Jipplies  only  to  those  accrediting 
agencies  whose  accreditation  enables 
the  institutions  they  accredit  to 
[larticipnte  in  programs  authorized 
under  the  HEA. 

Section  (i02.2r)(b)(8)  Measures  of 
program  length  in  dark  hours  or  credit 
hours.  .Section  496(a)(5)(H)  requires  an 
accrediting  agency  to  have  standards 
that  address  measures  of  program  length 
in  clock  or  credit  hours.  It  is  the 
Secretary's  view  that  the  purpose  of  this 
requirement  is  to  enable  the  agency  to 
determine  if  an  institution  take  into 
proper  account,  as  appropriate,  factors 
such  as  program  obje<:tives  and  content, 
the  types  and  locations  of  instnictional 
delivery,  and  the  knowledge  and  skills 
nicessnry  for  students  to  reach 
competence  in  the  field  being  taught 
when  determining  the  length  of  its 
I TOgrnms  in  clock  or  credit  hours. 


General  agreement  was  reached  by 
negotiators  with  regard  to  the  substance 
of  this  standard.  However,  the  Secretary 
has  reconsidered  this  matter  and  now 
proposes  an  additional  factor:  any 
applicable  Federal  statutes  and 
regulations.  The  Secretary  does  not 
believe  the  addition  of  a  requirement  for 
agencies  to  take  info  account  applicable 
statutes  and  regulations  when 
developing  their  standards  goes  beyond 
the  HEA  because  it  does  not  require 
agencies  to  adopt  the  Federal  policies 
but  simply  to  take  them  into  account. 
The  Secretary  invites  comments  on  this 
proposed  addition. 

To  the  extent  that  the  Secretary 
regulates  this  area  in  other  regulations 
governing  the  SFA  programs,  these 
regulations  may  need  to  be  modified. 
Moreover,  as  indicated  with  regard  to 
§  602.26(b)(7),  if  those  other  regulations 
are  established,  the  Secretary  may 
consider  requiring  an  accrediting  agency 
to  notify  the  Secretary  if  it  knows  that 
an  institution's  measure  of  the  number 
of  credits  hours  in  its  programs  does  not 
satisfy  that  other  regulatory 
requirement.  The  Secretary  invites 
comments  about  the  feasibility  of 
adding  this  notification  requirement  or 
on  alternative  methods  of  obtaining  this 
information. 

The  Secretary  notes  that  the 
requirement  to  establish  a  standard  for 
measures  of  program  length  in  clock  or 
credit  hours  applies  only  to  those 
accrediting  agencies  whose 
accreditation  enables  the  institutions 
they  accredit  to  participate  in  programs 
authorized  under  the  HEA. 

Section  602.26(b)(9)  Success  with 
respect  to  student  achievement  in 
relation  to  mission.  Section  496(a)(5)(I) 
of  the  HEA  requires  an  accrediting 
agency  to  have  standards  that  address 
success  with  respect  to  student 
achievement  in  relation  to  mission, 
including,  as  appropriate,  consideration 
of  course  completion  rates,  pass  rates  on 
State  licensing  examinations,  and  job 
placement  rates.  It  is  the  Secretary's 
view  that  standards  for  student 
achievement  are  the  most  important  of 
all  accreditation  standards  because  the 
true  success  of  an  institution  or  program 
is  measured  by  the  success  of  its 
students.  For  institutions  that  offer 
prebaccalaureate  vocational  programs, 
the  Secretary  proposes  to  require 
agencies  to  establish  minimum 
quantitative  standards  for  completion 
rates,  job  placement  rates,  and  pass  rales 
on  State  licensing  examinations  for 
those  programs,  since  gainful 
employment  is  the  purpose  of  those 
programs.  The  Secretary  proposes  this 
additional  requirement  for  institutions 
offering  prebaccalaureate  vocational 


education  programs  because,  as  noted  in 
the  discussion  under  §  602. 26(b)(7). 
these  institutions  have  often  engaged  in 
abusive  practices.  The  Secretary  notes 
that  the  concept  of  minimum 
quantitative  standards,  even  when 
restricted  to  prebaccalaureate  vocational 
education,  was  not  supported  by  non- 
Federal  negotiators. 

The  Secretary  acknowledges  that 
there  are  many  possible  approaches  to 
the  establishment  of  the  standards  for 
measuring  success  in  prebaccalaureate 
vocational  programs,  both  in  terms  of 
the  information  collected  and  the 
minimum  standard  selected.  For 
example,  if  an  institution's  students  are 
mainly  first-time,  full-time  students  in 
short-term  programs,  agencies  could  use 
data  collected  by  institutions  under  the 
Student  Right-to-Know  and  Campus 
Security  Act  of  1990  for  calculating 
completion  rates.  Minimum  job 
placement  rate  standards  might  be 
developed  using  three- year  moving 
averages,  adjusted  for  regional 
unemployment  rates  as  computed  by  the 
Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor.  Further,  a  job 
placement  rate  could  be  calculated  only 
for  those  jobs  in  the  areas  for  which 
training  was  offered,  all  jobs  obtained  by 
graduates,  or  a  combination  of  the  two. 

The  Secretary  specifically  invites 
suggestions  for  standards  in  this  area. 
Further,  the  Secretary  understands  that 
developing  appropriate  standards  in 
these  areas  is  not  easy  and  requests 
suggestions  with  regard  to  specific  rates 
for  the  standards  in  these  areas.  The 
Secretary  suggests  as  a  reference  point 
for  completion  and  placement  rates  the 
statutory  requirement,  contained  in 
section  481(e)(2)  of  the  HEA.  that,  to  be 
an  eligible  short-term  vocational 
program  under  the  SFA  programs,  a 
program  must  have  a  70  percent 
completion  and  a  70  percent  placement 
rate. 

Section  602.26(b)(10)    Default  rates 
in  the  student  loan  programs 
established  under  Title  IV  of  the  HEA. 
Section  496(a)(5)(J)  of  the  HEA  requires 
an  accrediting  agency  to  have  standards 
that  address  an  institution's  default 
rates  in  the  student  loan  programs 
established  under  Title  IV  of  the  HEA. 
It  is  the  Secretary's  view  that  the 
purpose  of  this  requirement  is  to  enable 
the  agency  to  determine  if  an  institution 
is  out  of  compliance  with  its  accrediting 
standards  when  the  institution's  latest 
cohort  default  rate  under  the  Federal 
Family  Education  Loan  (FFEL)  programs 
exceeds  a  certain  threshold  or  has 
increased  signific;antly  over  its  previous 
rate.  The  Secretary  proposes  to  require 
an  agency  to  conduct  a  review  if  an 
institution's  latest  cohort  default  rate 
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equals  or  exceeds  25  percent.  The 
Secretary  establishes  this  rate  as  the 
trigger  for  review  because  that  is  the 
rate,  beginning  in  fiscal  year  1994.  i.e. 
October  1,  1993.  at  which  an  institution 
will  be  disqualified  from  participating 
in  the  FFEL  programs.  An  accrediting 
agency  is  free,  of  course,  to  set  its  trigger 
for  review  at  a  default  rate  below  25 
percent. 

The  Secretary  also  is  concerned  that 
a  significant  change  in  an  institution's 
default  rate  could  be  an  indication  of 
other  serious  problems  that  may  affect 
the  institution's  compliance  with  an 
agency's  standards.  For  this  reason,  the 
Secretary  proposes  to  require  an  agenc>' 
to  conduct  a  review  when  the 
institution's  latest  cohort  default  rate 
increases  significantly  over  its  rate  the 
previous  year.  The  Secretary  does  not 
propose  to  define  the  tenn  "significant 
increase"  in  the  proposed  regulations 
but  invites  comments  on  an  appropriate 
definition.  One  possibility  that  the 
Secretary  is  considering  is  to  require  an 
agency  to  conduct  a  review  when  the 
institution's  default  rate  increases  by 
more  than  50  percent  from  its  previous 
rate,  provided  that  previous  rate  exceeds 
10  percent.  The  Secretary  believes  that 
a  cohort  default  rate  below  10  percent 
is  not  necessarily  an  indication  that  the 
institution  may  be  in  violation  of  its 
accrediting  agency's  standards. 
Therefore,  this  provision  would  apply 
only  if  the  institution's  latest  cohort 
default  rate  exceeds  15  percent  and  has 
increased  by  more  than  50  percent  from 
its  previous  rate.  The  Secretary  invites 
comments  on  this  approach  and  other 
approaches  that  will  provide  guidance 
to  agencies  on  what  constitutes  a 
significant  increase  in  default  rate. 

The  Secretary  notes  that  the 
requirement  to  establish  a  standard  for 
this  area  applies  only  to  those 
accrediting  agencies  whose 
accreditation  permits  the  institutions 
they  accredit  to  participate  in  programs 
authorized  under  the  HEA. 

Section  602.26(b)(ll)    Record  of 
student  cornplaints  receiwd  by.  or 
available  to,  an  agency.  Section 
496(a)(5){K)  of  the  HEA  requires  an 
accrediting  agency  to  have  standards 
that  address  the  record  of  student 
complaints  received  by,  or  available  to. 
an  agency  concerning  an  institution  or 
pro^m  it  accredits.  It  is  the  Secretary's 
view  that  the  purpose  of  this 
requirement  is  to  enable  an  agency  to 
focus  its  evaluation  of  the  institution  or 
program  on  the  matters  that  gave  rise  to 
the  student  complaints  when  the  agency 
undertakes  its  next  evaluation  of  the 
institution  or  program. 

Section  602.26(d){12)    Compliance 
with  an  institution 's  program 


responsibilities  under  Title  IV  of  the 
Act.  Section  496(a)(5KL)  of  the  HEA 
requires  an  accrediting  agency  to  have 
standards  that  address  an  institution's 
compliance  with  its  program 
responsibilities  under  Title  IV  of  the 
Act.  It  is  the  Secretary's  view  that  an 
institution's  failure  to  comply  with  its 
Title  IV  responsibilities  should  be  a 
factor  in  an  accrediting  agency's 
determination  as  to  whether  that 
institution  should  continue  to  be 
accredited  by  the  agency.  The  Secretary 
recognizes  that  accrediting  agencies  do 
not  have  the  responsibility,  expertise, 
personnel,  or  time  to  evaluate,  on  a 
routine  basis,  whether  the  institutions 
they  accredit  are  in  compliance  with 
their  Title  IV  responsibilities.  On  the 
other  hand,  agencies  may  not  ignore 
information  provided  to  them  regarding 
the  lack  of  compliance  of  those 
institutions.  Accordingly,  the  Secretary 
proposes  that,  in  assessing  an 
institution's  compliance  under  this 
standard,  the  agency  relies  on 
documentation  forwarded  to  it  by  the 
Secretary.  The  Secretary  wishes  to  make 
it  clear  that  this  section  of  the  proposed 
regulations  does  not  require  accrediting 
agencies  to  review  an  institution  to 
determine  whether  the  institution  is 
fulfilling  its  responsibilities  under  the 
SPA  programs,  as.  for  example,  by 
verifying  that  an  institution  is 
calculating  Fell  distributions  properly. 
Rather,  the  Secretary  expects  agencies  to 
use  the  information  provided  by  the 
Secretary  on  the  institution  to  trigger  a 
review  of  the  institution  for  compliance 
with  agency  standards  if  the 
documentation  provided  by  the 
Secretary  indicates  a  problem  that  is 
related  to  one  or  more  of  the  agency's 
standards. 

The  Secretary  notes  that  the 
requirement  to  establish  standards  for 
this  area  applies  only  to  those 
accrediting  agencies  whose 
accreditation  enables  the  institutions 
they  accredit  to  participate  in  programs 
authorized  under  the  HEA. 

Section  602.26(b)(13)     The 
institution 's  practice  of  making  refunds 
to  students.  Under  section  484B  of  the 
HEA.  an  institution  participating  in  the 
SFA  programs  must  have  a  fair  and 
equitable  refund  policy.  An  institution's 
refund  policy  is  judged  to  be  fair  and 
equitable  if  it  provides  a  refund  in  an 
amount  of  at  least  the  largest  of  the 
amounts  provided  under  "(1)  the 
requirements  of  applicable  State  law;  (2) 
the  specific  refund  requirements 
established  by  the  institution's 
nationally  recognized  accrediting 
agency  and  approved  by  the  Secretary; 
or  (3)  the  pro  rata  refund  calculation" 
described  elsewhere  in  section  484B.  To 


permit  an  institution  to  satisfy  the  fair 
and  equitable  refund  requirement  using 
this  criterion,  the  Secretary  proposes  not 
to  recognize  an  accrediting  agency 
unless  the  agency  has  a  refund  policy 
that  provides  for  a  fair  and  equitable 
refund  to  a  student  of  tuition,  fees,  and 
other  institutional  charges.  Thus,  the 
Secretary's  recognition  of  an  agency 
means  that  the  Secretary  has  approved 
that  agency's  refund  policy.  Non- 
Federal  negotiators  objected  to  the 
inclusion  of  this  requirement  in  the 
proposed  regulations  on  the  grounds 
that  section  496(g)  of  the  HEA  explicitly 
states  that  the  Secretary  may  not 
establish  standards  for  accrediting 
agencies  that  are  not  required  by  section 
496.  The  Secretary  believes,  however, 
that  the  inclusion  of  a  requirement  for 
a  standard  addressing  an  institution's 
refund  policy  in  the  proposed 
regulations  is  necessary  to  comply  with 
section  484B  of  the  HEA. 

Section  602.26(c)     Time  limit  on 
correcting  deficiencies.  In  §  602.26(c). 
the  Secretary  proposes  that,  when  an 
institution  or  program  fails  to  meet  an 
agency  standard,  the  agency  may  permit 
the  institution  or  program  a  period, 
which  may  not  exceed  18  months, 
during  which  time  it  must  take 
corrective  action  to  bring  itself  back  into 
compliance  with  the  standard.  The 
agency  is  free  to  set  the  time  frame  for 
coming  into  compliance  at  less  than  18 
months.  If  the  institution  or  program 
fails  to  bring  itself  into  compliance 
during  the  specified  period,  the  agency 
must  take  adverse  action,  unless  it  finds 
that  the  time  frame  for  achieving 
compliance  should  be  extended  for 
cause.  Of  course,  the  agency  may  take 
adverse  action  against  an  institution  or 
program,  either  imm^iately  or  in  less 
than  18  months,  without  cUTering  the 
institution  or  program  the  opportunity 
to  take  corrective  action  if  the  agency 
believes  that  the  adverse  action  is 
necessary. 

The  Secretary  believes  that  the  18- 
month  time  frame  is  necessary  to  ensure 
that  institutions  and  programs  make 
serious  efforts  to  improve  the  quality  of 
their  offerings  and  to  ensure  that 
accrediting  agencies  take  adverse 
actions  when  institutions  fail  to  make 
those  efforts.  Accordingly,  the  Secretarj' 
anticipates  that  extensions  beyond  18 
months  for  cause  will  not  be  routinely 
granted.  Additionally,  the  Secretary 
anticipates  that  for  violations  that  are 
easily  correctable,  the  appropriate 
period  will  be  significantly  less  than  16 
months. 

The  Secretary  is  considering  adding  to 
this  section  a  requirement  that  an 
accrediting  agency  must  take  action  not 
only  if  it  determines  that  an  institution 
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or  program  is  not  in  compliance  with  a 
standard  but  also  if  it  determines  that  an 
institution  or  program  may  currently 
meet  the  standard  but  is  unlikely  to  be 
able  to  continue  to  meet  the  standard. 
The  Secretary  invites  comments  on  this 
possible  addition  to  the  section. 

Section  602.27     Required  Operating 
Procedures 

Section  496(c)  of  the  HEA  requires 
accrediting  agencies  whose 
accreditation  enables  institutions  to 
participate  in  Title  IV.  HEA  programs  to 
take  special  action  whenever 
institutions  establish  new  branch 
campuses  or  undergo  changes  in 
ownership  that  result  in  changes  in 
control.  Accordingly,  in  §602.27  of  the 
proposed  regulations,  the  Secretary 
reiterates  the  requirement  for  special 
action  set  forth  in  that  section.  For 
purposes  of  this  section,  the  Secretary 
notes  that  the  term  "branch  campus" 
includes  any  "additional  location." 
which  the  Secretary  deHnes  to  be  a 
location  that  is  geographically  apart 
from  the  main  campus,  that  has  its  own 
separate  administrative  structure, 
services,  and  facilities,  and  at  which  the 
institution  plans  to  offer  a  complete 
educational  program.  The  Secretary 
believes  the  inclusion  of  additional 
locations  in  this  requirement  is 
consistent  with  the  intent  of  Congress. 
The  close  scrutiny  of  branch  campuses 
and  additional  locations  includes  the 
requirement  contained  in  sections 
496(c)((2)  and  (3)  to  approve  a  business 
plan  for  a  branch  prior  to  its  opening; 
to  extend  accreditation  to  the  branch 
only  after  determining  that  it  has 
sufficient  educational,  financial, 
operations,  management,  and  physical 
resources  to  provide  education  or 
training  consistent  with  the 
accreditation  standards;  and  to  conduct 
on-site  reviews  within  six  months  for  all 
new  branches  and  all  institutions  that 
change  ownership  that  results  in  a 
change  in  control. 

Another  requirement  of  section  496(c) 
of  the  HEA  is  that  any  institution 
participating  in  Title  IV,  HEA  programs 
that  enters  into  a  teach-out  agreement 
with  another  institution  must  agree  to 
submit  to  its  accrediting  agency  for 
approval  a  teach-out  agreement  that  is 
consistent  with  applicable  standards 
and  regulations.  In  §  602.27(b)  of  the 
proposed  regulations,  the  Secretary 
reiterates  this  requirement. 

Section  602.28    Due  Process  for 
Institutions  and  Programs 

Section  496(a)(6)  of  the  HEA  requires 
an  accrediting  agency  seeking 
recognition  by  the  Secretary  to  use 
procedures  throughout  its  accreditation 


process  that  satisfy  due  process 
requirements.  Accordingly,  in  §602.28 
of  the  proposed  regulations,  the 
Secretary  sets  out  this  due  process 
requirement.  Specifically,  in  §602.28 
the  Secretary  requires  an  agency  to  set 
forth  in  writing  all  of  its  procedures 
governing  its  accreditation  ^nd 
preaccreditation  processes,  including  its 
processes  for  the  appeal  of  an  adverse 
action  it  takes  against  an  institution  or 
program,  to  notify  an  institution  or 
program  in  writing  of  any  adverse  action 
the  agency  takes  against  it.  and  to  afford 
the  institution  or  program  the 
opportunity  to  app>eal  the  adverse 
action.  In  accordance  with  section 
496(a)(6)(D)  of  the  HEA.  in 
§  602.28(b)(5)  the  Secretary  specifically 
requires  that  an  agency  permit  an 
institution  or  program  the  right  to 
representation  by  counsel  during  an 
appeal  of  an  adverse  action. 

The  Secretary  acknowledges  that  the 
cost  to  an  agency  when  an  institution  or 
program  appeals  an  adverse  action  can 
be  substantial.  To  minimize  this  cost, 
the  Secretary  has  included  in 
§  602.28(b)(5)  a  provision,  suggested  by 
non-Federal  negotiators,  that  agencies 
be  given  the  discretion  to  determine 
when  an  appeal  may  be  made  only  in 
writing. 

Section  602.29    Notification  of 
Accrediting  Decisions 

Section  496(a)(7)  of  the  HEA  requires 
accrediting  agencies  to  notify  the 
Secretary,  the  appropriate  State 
postsecondary  review  entities,  and  the 
public  of  any  final  adverse  accrediting 
action  regarding  an  institution  or 
program.  Accordingly,  in  §602. 29(a)  of 
the  proposed  regulations,  the  Secretary 
establishes  this  notification 
requirement.  The  Secretary  proposes  an 
additional  requirement  in  §  602.29(a) 
that  is  not  specified  in  the  law:  that 
accrediting  agencies  notify  other 
appropriate  accrediting  agencies  of  all 
final  adverse  actions.  The  Secretary 
believes  this  additional  notification 
requirement,  which  was  suggested  after 
the  negotiated  rulemaking  sessions  by 
one  of  the  non-Federal  negotiators,  is 
necessary  because  of  the  requirement, 
implied  in  section  496(l)(2)  of  the  HEA. 
that  an  accrediting  agency  must  take 
into  account  the  adverse  accrediting 
actions  of  other  accrediting  agencies  in 
making  its  own  accrediting  deci.sions. 

Section  496(a)(8)  of  the  HEA  requires 
accrediting  agencies  to  make  available 
to  the  Secretary,  the  appropriate  State 
postsecondary  review  entity  and,  upon 
request,  the  public  a  brief  statement 
supporting  any  decision  to  deny, 
withdraw,  suspend,  or  terminate  the 
accreditation  or  preaccreditation  of  an 


institution  or  program,  together  with  the 
comments  of  the  affected  institution  or 
program  concerning  that  decision. 
Accordingly,  in  §602.29  of  the  proposed 
regulations,  the  Secretary  establishes 
this  requirement.  To  ensure  that  the 
statement  is  made  available  in  a  timely 
fashion,  the  Secretary  proposes  to 
require  that  the  statement  be  made 
available  within  60  days  of  an  agency's 
final  decision. 

The  Secretary  is  considering  adding  to 
this  section  a  requirement  that  agencies 
notify  the  Secretary  prior  to  taking  final 
adverse  action  against  an  institution 
when  the  information  that  caused  the 
agency  to  take  the  adverse  action  may 
relate  to  the  institution's  continued 
participation  in  Title  IV.  HEA  programs, 
as.  for  example,  in  the  case  of  fraud  or 
gross  mismanagement  of  Federal  funds. 
The  Secretary  is  considering  this 
additional  notification  requirement 
because  of  the  length  of  time  if  often 
takes  agencies  to  reach  a  final  adverse 
decision,  due  to  an  institution's  rights 
under  due  process,  even  when 
circumstances  indicate  a  gross  violation 
of  agency  standards.  The  Secretary 
invites  comments  on  this  additional 
requirement  and  alternative  approaches 
to  notifying  the  Secretary  when  an 
agency  has  such  serious  concerns  about 
an  institution  that  it  initiates  an  adverse 
action. 

Finally,  the  Secretary  is  considering 
adding  to  this  section  a  requirement  that 
an  accrediting  agency  must  notify  the 
Secretary  and  the  appropriate  State 
postsecondary  review  entity  of  any  final 
adverse  accrediting  action  at  the  same 
time  the  agency  notifies  the  institution 
of  this  action.  The  Secretary  believes 
this  addition  would  prevent  excessive 
draw-down  of  SFA  funds  by  an 
institution  after  it  loses  accreditation. 
The  Secretary  notes  that,  while  this 
topic  was  not  discussed  during 
negotiated  rulemaking,  many 
negotiators  have  told  Department  staff 
that  this  additional  requirement  would 
•not  present  an  undue  hardship  to  their 
agencies.  The  Secretary  invites 
comments  on  this  proposed  additional 
requirement  and  suggestions  for 
alternative  approaches  to  prevent 
unwarranted  expenditure  of  SFA  funds 
by  institutions  that  have  lost 
accreditation. 

Section  602.30    Regard  for  Decisions  of 
States  and  Other  Accrediting  Agencies 

Section  496(1){2)  of  the  HEA  implies 
that  accrediting  agencies  are  responsible 
for  knowing  what  actions  other 
recognized  accrediting  agencies  have 
taken  against  an  institution.  The 
Secretary  addresses  this  issue  in 
§602.30  by  proposing  that  all  agencies. 
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eluding  those  that  accredit  only 
ograms,  take  into  account  the 
icisions  of  States  and  other  accrediting 
encies  when  raaidng  any  accreditation 
preaccreditation  decision  involving 
1  institution  or  program.  The  Secretary 
liieves  the  inclusion  of  programmatic 
crediting  agencies  in  this  requirement 
essential  to  ensure  that  the  problems 
at  caused  a  programmatic  accrediting 
ency  to  take  adverse  action  against  a 
ogram  within  an  institution  are 
oinptly  reviewed  by  the  institutional 
crediting  agency  that  accredits  the 
stitution  to  determine  if  the 
stitution  is  still  in  compliance  with 
e  latter  agency's  standards. 
In  §  602.30la)(3)  of  the  proposed 
gulations,  the  Secretary  requires  that 
encies  routinely  share  with  other 
•propriate  recognized  accrediting 
encies  and  State  agencies  information 
lOut  any  actions  they  have  taken 
garding  an  institution's  or  programs's 
creditation  or  preaccreditation.  The 
(cretary  is  considering  adding  to  this 
ction  a  requirement  that  agencies 
lare  infofmation  about  actions  they  are 
king  or  are  about  to  take  regarding  an 
stitution's  or  program's  accreditation 
preaccreditation.  The  Secretary 
vites  comments  on  this  additional 
quirement  and  alternative  approaches 
sharing  information  vtrith  the  other 
embers  of  the  triad  regarding  actions 
iher  under  way  or  planned  by  the 
ency  with  respect  to  an  institution  or 
ogram. 

Fmally.  in  §  602.30(b)  the  Secretary 
Tiposes  that  agencies  are  subject  to  the 
quirements  in  §  602.30(a)  if  they 
jiew.  or  should  have  known,"  of  the 
tions  being  taken  by  another 
cognized  accrediting  agency  or  State 
;ency.  The  Secretary  believes  that  it  is 
asonable  to  expect  an  agency  to  have 
lown  of  these  actions  if  there  is 
idence  that  the  other  agencies  have 
nt  information  concerning  these 
lions  to  the  agency. 

ther  Issues 

The  following  discussion  addresses 
her  issues  either  discussed  by 
;gotiators  or  raised  by  the  Secretary 
ter  the  negotiations.  None  of  the 
sues,  however,  involves  a  significant 
lange  from  the  currMJt  policies  and 
■ocedures  governing  die  accrediting 
;ency  recognition  process,  and  thus 
jne  warrants  inclusion  in  the  previous 
ction. 

?ction  602.2    Definitions 

Accrediting  agency.  While  the 
^finition  in  the  proposed  regulations 
iminates  the  language  in  the  current 
gulations  describing  the  type  of  entity 
at  may  comprise  an  agency,  the 


Secretary  wishes  to  make  clear  that  the 
legal  entity  Jiat  is  an  accrediting  agency 
may  be  an  association,  cotmcil, 
commission,  or  corporation. 

Designated  Department  official.  While 
this  terra  is  not  used  in  the  current 
regulations,  the  Secretary  proposes  to 
use  it  in  subpart  B  on  recognition  and 
termination  procedures  to  describe 
much  of  what  has,  in  fact,  been  the 
Department's  practice  with  respect  to 
the  accrediting  agency  recognition 
process.  For  example,  the  Assistant 
Secretary  for  Postsecondary  Education 
has,  on  occasion,  presented  the 
summary  of  the  preliminary  analysis  of 
an  accrediting  agency  to  the  Advisory 
Committee;  on  other  occasions,  the 
Assistant  Secretary  has  delegated  that 
responsibility  to  a  member  of  the 
Assistant  Secretary's  staff.  After  the 
Advisory  Committee  meeting,  the 
Assistant  Secretary  has  routinely 
forwarded  to  the  Secretary  the  Advisory 
Committee's  recommendation  on  an 
agency's  application  for  recognition, 
along  with  the  Assistant  Secretary's 
recommendation.  Finally,  the  Assistant 
Secretary  has  routinely  advised  the 
Secretary  on  issues  related  to  the 
recognition  of  agencies.  The  Secretary 
believes  that  the  inclusion  of  the  term 
"designated  Department  official"  and  its 
use  throughout  subpart  B  clarifies  the 
longstanding  involvement  of 
individuals  other  than  the  Secretary  in 
the  accrediting  agency  recognition 
process. 

Representative  of  the  public.  The 
Secretary  wishes  to  make  clear  that 
under  an  agency's  policy  on  conflicts  of 
interest,  a  representative  of  the  public 
may  not  participate  in  any  accrediting 
decisions  pertaining  to  an  institution  or 
program  with  which  he  or  she  may  have 
any  direct  or  indirect  affiliation. 

Section  602.21     Administrative  and 
Fiscal  Responsibility 

Consensus  was  reached  by  negotiators 
regarding  the  provisions  specified  in 
this  section  for  demonstrating  that  an 
accrediting  agency  has  the  necessary 
administrative  and  fiscal  resources  to 
carry  out  its  accrediting  responsibilities. 
However,  the  Secretary  is  concerned 
that  the  provisions  contained  in  this 
section  do  not  adequately  address 
whether  an  agency's  personnel  and 
fiscal  resources  will  continue  to  be 
adequate  during  any  recognition  period 
granted.  The  Secretary  invites 
suggestions  on  how  to  address  this 
concern. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12886.  An  assessment  of  the 


potential  costs  and  benefits  of  the 
various  requirements  contained  in  the 
proposed  regulations  has  been 
incorporated  into  the  relevant  sections 
of  this  preamble.  The  Secretary  notes 
that,  as  these  proposed  regulations  were 
subject  to  negotiated  rulemaking,  the 
costs  and  benefits  of  the  various 
requirements  were  discussed  thoroughly 
by  negotiators.  The  resultant  consensus 
reached  on  a  partiailar  requirement 
reflected  agreement  on  the  best  possible 
approach  to  that  requirement  in  terms  of 
cost  and  benefit. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  number  of  entities  that  would 
be  affected  by  these  proposed 
regulations  are  accrediting  agencies  that 
apply  for  recognition  by  the  Secretary. 
The  regulations  would  not  have  a 
significant  economic  impact  on  the 
institutions  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  the  minimum 
requirements  needed  to  ensure  the 
proper  implementation  of  the 
Secretary's  statutory  mandate  to 
recognize  accrediting  agencies. 

Paperwork  Reduction  Ad  of  1980 

Sections  602.4.  602.10.  602.26.  and 
602.27  contain  information  collection 
requirements.  In  addition,  section 
602.21(b)(7)  contains  specific  record 
retention  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget  for  its 
review.  (44  U.S.C.  3504(h)) 

These  projKtsed  regulations  contain 
substantial  information  collection 
requirements  for  accrediting  agencies 
applying  for  recognition  by  the 
Secretary,  as  well  as  additional 
requirements  for  recognized  agencies 
during  their  recognition  period.  The 
Department  needs  and  uses  the 
information  collected  to  determine 
whether  an  agency  seeking  recognition 
by  the  Secretary  meets  the  requirements 
for  recognition  and  whether,  if  the 
agency  is  recognized,  it  continues  to 
operate  in  compliance  with  the 
requirements  for  recognition  throughout 
its  recognition  period. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  room  3002.  New  Executive  Office 


Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  r^ulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3069.  ROB-3,  7th  &  D  Streets.  S\V.. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comments  on 
whether  there  moy  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  accrediting  agency  recognition 
process. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  602 

Colleges  and  universities.  Education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.l 

Dated:  lanuary  14. 1994. 

KklMrd  W.  RiJey. 

Secretary  of  Education . 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  602  to  read  as  follows: 

PART  602— SECPETARVS 
PROCEDURES  AND  CRITERiA  FOR 
THE  RECOGNnX>N  OF  ACCREDITING 
AGENCIES 

Sutipart  A— General  Provisions 

Sec. 

602.1  Purpose. 

602.2  Deflnitions. 

602.3  Organization  and  membership. 

602.4  Submission  of  information  to  the 
Secretary  by  recognized  accrediting 
agencies. 

Sul>part  B — Recognition  and  Tecminatton 
Procedures 

602.10  Application  fur  recognition. 

602.1 1  Preliminary  review  t^  the  Secretary. 


602.12  Review  by  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity. 

602.13  Review  and  decision  by  the 
Secretary. 

602.14  Limitation,  suspension,  or 
termination  of  recognition. 

602.15  Requests  for  reconsideration  of  the 
Sccretapy*?  decisions. 

602.16  Appeals  procedures. 

602.17  Publicationof  list  of  recognized 
agencies. 

Subpart  C — Criteria  lor  Secretarial 
Recognition 

602.20  Geographic  scope  of  accrediting 
activities. 

602.21  Administrative  and  fiscal 
responsibility. 

602.22  Accreditation  experience. 

602.23  Application  of  standards. 

602.24  Accreditation  procpssc*. 

602.25  Additions  to  or  substantive  changes 
in  educational  programs. 

602.26  Required  accreditation  standards. 

602.27  Additional  required  operating 
procedures. 

602.28  Due  process  for  institutions  and 
programs. 

602.29  Notification  of  accrediting  agency 
decisions. 

602.30  Regard  for  decisions  of  States  and 
other  accrediting  agencies. 

Authority:  20  U.S.C.  1058.  1061.  1085. 
1088.  1099b.  1141.  1401.  2471.  and  3381, 
unless  otherwise  noted. 

Subpart  A— General  Provisions 

i  602.1    Purpose. 

(a)(1)  This  part  establishes  procedures 
and  criteria  for  the  Secretary's 
recognition  of  accrediting  agencies.  The 
purpose  of  the  Secretary's  recognition  of 
agencies  is  to  assure  that  these  agencies 
are,  for  the  purposes  of  the  Higher 
Education  Act  of  1965.  as  amended 
(HEA),  or  for  other  Federal  purposes, 
reliable  authorities  us  to  the  quality  of 
education  or  training  offered  by  the 
institutions  of  higher  education  or  the 
higher  education  programs  they 
accredit. 

(2)  The  Secretary's  recognition  of  an 
accrediting  agency  is  based  on  the 
Secretary's  determination  that  the 
agency  satisfies  the  requirements  of  this 
part. 

(b)  The  Secretary  grants  recognition 
only  to  those  agencies  that — 

(1)  Accredit  institutions  of  higher 
education  for  the  purpose  of  enabling 
them  to  establish  eligibility  to 
participate  in  Ii£A  programs;  or 

(2)  Accredit  institutions  of  higher 
education  or  higher  education  programs 
for  the  purpose  of  enabling  them  to 
establish  eligibility  to  participate  in 
other  programs  administered  by  the 
Department  or  by  other  Federal 
agencies. 

(Authority:  20  U.S.C  1099b) 


§602.2    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  part: 

Accreditation  means  the  status  of 
public  recognition  that  an  accrediting 
agency  grants  to  an  educational 
institution  or  program  that  meets  the 
agency's  established  qualifications  and 
standards. 

Accrediting  agency  or  agency  means  a 
legal  entity,  or  that  part  of  a  legal  entity, 
that  conducts  accrediting  activities 
through  voluntary.  non-Federal  peer 
evaluations  and  makes  decisions 
concerning  the  accreditation  or 
preaccreditation  status  of  institutions, 
programs,  or  both. 

Act  means  the  Higher  Education  Act 
of  1965.  as  amended. 

Adverse  accrediting  action  means  the 
denial,  withdrawal,  suspension,  or 
termination  of  accreditation  or 
preaccreditation,  or  any  comparable 
accrediting  action  an  agency  may  take 
against  an  institution  or  program,  except 
that  placing  an  institution  or  program 
on  probation  or  issuing  a  show  cause 
order  against  an  institution  or  program 
is  not  an  adverse  accrediting  action 
unless  it  is  so  defined  by  the  accrediting 
agency. 

Advisory  Committee  means  the 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity. 

Branch  campus  means  a  location  of 
an  institution  of  higher  education  that  is 
geographically  apart  from  and 
independent  of  the  main  campus  of  the 
institution.  The  Secretary  considers  a 
location  of  an  institution  to  be 
independent  of  the  main  campus  if  the 
location  (1)  is  permanent  in  nature;  (2) 
offers  courses  in  educational  programs 
leading  to  a  degree,  certificate,  or  other 
recognized  educational  credential:  (3) 
has  its  own  faculty  and  administrative 
or  supervisory  organization:  and  (4)  has 
its  own  budgetary  and  hiring  authority. 

Designated  Department  official  means 
the  o^icial  in  the  Department  of 
Education  to  whom  the  Secretary  has 
delegated  the  responsibilities  indicated 
in  this  part. 

Institution  of  higher  education  or 
institution  means  an  educational 
institution  that  qualifies  or  may  qualify 
as  an  eligible  institution  under  34  CFR 
part  600. 

Institutional  accrediting  agency 
means  an  agency  that  accredits 
institutions  of  higher  education. 

Nationally  recognized  accrediting 
agency,  nationally  recognized  agency,  or 
recognized  agency  means  an  accrediting 
agency  that  is  recognized  by  the 
Secretary  under  this  j>art. 

Part  means  part  602  of  title  34  of  the 
Code  of  Federal  Regulations  governing 
the  Secretary's  procedures  and  criteria 
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for  the  recognition  of  accrediting 
agencies. 

Preaccreditation  means  the  status  of 
public  recognition  that  an  accrediting 
agency  grants  to  an  institution  or 
program  for  a  limited  period  of  time  that 
signifies  that  the  agency  has  determined 
that  the  institution  or  program  is 
progressing  towards  accreditation  and  is 
likely  to  attain  accreditation  within  a 
reasonable  period  of  time. 

Prebaccalaureate  vocational 
education  means  vocational  education 
that  leads  to  a  certificate,  degree,  or 
other  credential  that  is  less  than  a 
bachelor's  degree. 

Program  means  a  postsecondary 
educational  program  offered  by  an 
institution  that  leads  to  an  academic  or 
professional  degree,  vocational 
certificate,  or  other  recognized 
educational  credential. 

Programmatic  accrediting  agency 
means  an  agency  that  accredits  specific 
educational  programs  that  prepare 
students  for  entry  into  a  profession, 
occupation,  or  vocation. 

Representative  of  the  public  means  a 
person  who  is  not  (1)  an  employee, 
member  of  the  governing  board,  owner, 
or  shareholder  of,  or  consultant  to,  an 
institution  or  program  that  either  is 
accredited  by  the  agency  or  has  applied 
for  accreditation;  or  (2)  a  member  of  any 
trade  association  or  membership 
organization  related  to,  affiliated  with, 
or  associated  with  the  accrediting 
agency. 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Education  or  any 
official  or  employee  of  the  Department 
acting  for  the  Secretary  under  a 
delegation  of  authority. 

State  means  a  State  of  the  Union, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Teach-out  agreement  means  a  written 
agreement  between  accredited 
institutions  that  provides  for  the 
equitable  treatment  of  students  if  one  of 
those  institutions  stops  offering  an 
educational  program  before  all  students 
enrolled  in  that  program  complete  the 
program. 

Title  IV,  HEA  program  means  any  of 
the  programs  set  forth  in  34  CFR 
668.1(c). 

Vocational  education  means 
education  or  training  that  prepares 
students  for  gainful  employment  in  a 
recognized  occupation. 

(Authority:  20  U.S.C  1099b) 


§  602.3    Organization  and  membership. 

(a)  The  Secretary  recognizes  only  the 
accrediting  agencies  described  in 
paragraph  (b)  of  this  section  that — 

(1)  Accredit  institutions  of  higher 
education  or  higher  education  programs 
for  the  purpose  described  in  §  601.1(b); 
and 

(2)  Satisfy  the  criteria  for  Secretarial 
recognition  contained  in  subpart  C  of 
this  part. 

(b)  The  accrediting  agencies  referred 
to  in  paragraph  (a)  of  this  section  are — 

(1)  A  State  agency  that — 

(i)  Has  as  a  principal  purpose  the 
accrediting  of  institutions  of  higher 
education,  higher  education  programs, 
or  both;  and 

(ii)  Has  been  listed  by  the  Secretary  as 
a  nationally  recognized  accrediting 
agency  on  or  before  October  1, 1991; 

(2)  An  accrediting  agency  that — 
(i)  Has  a  voluntary  membership  of 

institutions  of  higher  education; 

(ii)  Has  as  a  principal  purpose  the 
accrediting  of  institutions  of  higher 
education  to  enable  them  to  participate 
in  programs  authorized  under  this  Act; 
and 

(iii)  Satisfies  the  "separate  and 
independent"  requirements  contained 
in  paragraph  (c)  of  this  section; 

(3)  An  accrediting  agency  that — 

(i)  Has  a  voluntary  membership;  and 
(ii)  Has  as  its  principal  purpose  the 
accrediting  of  higher  education 
programs,  or  higher  education  programs 
and  institutions  of  higher  education  to 
enable  them  to  participate  in  Federal 
programs  not  authorized  under  this  Act; 
and 

(4)  An  accrediting  agency  that,  for 
purposes  of  determining  eligibility  for 
Title  rV,  HEA  programs — 

(i)(A)  Has  a  voluntary  membership  of 
individuals  participating  in  a 
profession;  or 

(B)  Has  as  its  principal  purpose  the 
accrediting  of  programs  within 
institutions  that  are  accredited  by 
another  nationally  recognized 
accrediting  agency;  and 

(ii)(A)  Satisfies  the  "separate  and 
independent"  requirements  contained 
in  paragraph  (c)  of  this  section;  or 

(B)  Obtains  a  waiver  from  the 
Secretary  under  paragraph  (e)  of  this 
section  of  the  "separate  and 
independent"  requirements  contained 
in  paragraph  (c)  of  this  section. 

(c)  For  purposes  of  this  section, 
"separate  and  independent"  means 
that— 

(1)  The  members  of  the  agency's 
decision-making  body — who  make  its 
accrediting  decisions,  establish  its 
accreditation  policies,  or  both — are  not 
elected  or  selected  by  the  board  or  chief 
executive  officer  of  any  related. 


associated,  or  affiliated  trade  association 
or  membership  organization; 

(2)  At  least  one  member  of  the 
agency's  decision-making  body  is  a 
representative  of  the  public,  with  no 
less  than  one-seventh  of  the  body 
consisting  (ff  representatives  of  the 
public; 

(3)  The  agency  has  established  and 
implemented  guidelines  for  each 
member  of  the  decision-making  body  to 
avoid  conflicts  of  interest  in  making 
decisions; 

(4)  The  agency's  dues  are  paid 
separately  h'om  any  dues  paid  to  any 
related,  associated,  or  affiliated  trade 
association  or  membership  organization; 
and 

(5)  The  agency's  budget  is  developed 
and  determined  by  the  agency  without 
review  by  or  consultation  with  any 
other  entity  or  organization. 

(d)  The  Secretary  considers  that  any 
joint  use  of  personnel,  services, 
equipment,  or  facilities  by  an 
accrediting  agency  and  a  related, 
associated,  or  affiliated  trade  association 
or  membership  organization  does  not 
violate  the  provisions  of  paragraph  (c)  of 
this  section  if — 

(1)  The  agericy  pays  the  fair  market 
value  for  its  proportionate  share  of  the 
joint  use;  and 

(2)  The  joint  use  does  not  compromise 
the  independence  and  confidentiality  of 
the  accreditation  process. 

(e)(1)  Upon  request  of  an  accrediting 
agency  described  in  paragraph  (b)(4)  of 
this  section,  the  Secretary  waives  the 
"separate  and  independent" 
requirements  of  this  section  if  the 
agency  demonstrates  that — 

(i)  The  agency  has  been  listed  by  the 
Secretary  as  a  nationally  recognized 
agency  on  or  before  October  1.  1991; 
and 

(ii)  The  existing  relationship  between 
the  agency  and  the  related,  associated, 
or  affiliated  trade  association  or 
membership  organization  does  not 
compromise  the  independence  of  the 
accreditation  process. 

(2)  To  demonstrate  that  the  existing 
relationship  between  the  agency  and  the 
related,  associated,  or  affiliated  trade 
association  or  membership  organization 
does  not  compromise  the  independence 
of  the  accreditation  process,  the  agency 
must  show  that — 

(i)  The  related,  associated,  or  affiliated 
trade  association  or  membership 
organization  plays  no  role  in  making  or 
ratifying  the  accreditation  decisions  of 
the  agency; 

(ii)  The  agency  has  sufficient  budget 
and  administrative  autonomy  to  carry 
out  its  accrediting  functions;  and 

(iii)  The  agency  provides  to  the 
related,  associated,  or  affiliated  trade 
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association  or  membership  organization 
only  information  it  makes  avaiiable  to 
the  public. 

(Authority:  20  U.S.C.  1099b) 

§  602.4    Sut)fnission  of  Information  to  the 
Secretary  by  recognized  accrediting 
agencies. 

Each  accrediting  agency  recognized 
by  the  Secretary  shall  submit  to  the 
Secretary — 

(a)  Reports  of  Final  accrediting  actions 
taken  by  the  agency  with  respect  to  the 
institutions  and  programs  it  accredits; 

(b)  A  copy  of  any  annual  report 
prepared  by  the  agency; 

(c)  A  copy,  updated  annually,  of  the 
agency's  directory  of  accredited 
institutions  and  programs; 

(d)  A  summary  of  the  agency's  major 
accrediting  activities  during  the 
previous  year  (an  annual  data 
summary),  if  so  requested  by  the 
Secretary  to  carry  out  the  Secretary's 
responsibilities  related  to  this  part; 

(e)  Upon  request,  information  to  assist 
the  Secretary  in  resolving  problems  with 
any  institution  or  program  accredited  by 
the  agency,  provided  that  the  request 
does  not  conflict  with  the  agency's 
policies  on  co.nfidentiality  with  respect 
to  its  records  on  those  institutions  or 
programs;  and 

(0  Any  proposed  change  that  might 
alter  the  agency's — 

(1 )  Scope  of  recognition;  or 

(2)  Compliance  with  the  requirements 
of  this  part. 

(Authority:  20  U.S.C.  1099b) 

Subpart  B — Recognition  and 
Termination  Procedures 

§602.10    Application  for  recognition. 

(a)  An  accrediting  agency  seeking 
initial  or  renewed  recognition  by  the 
Secretary-  as  a  nationally  recognized 
accrediting  agency  submits  a  written 
application  to  the  Secretary.  The 
application  for  recognition  consists  of — 

(1)  A  statement  of  the  agency's 
requested  scope  of  recognition; 

(2)  An  analysis  of  the  agency's 
compliance  with  the  criteria  for 
recognition  set  forth  in  this  part;  and 

(sfSupporting  documentation. 

(b)(1)  An  accrediting  agency's 
application  for  recognition  constitutes  a 
grant  of  authority  to  the  Secretary  to 
conduct  site  visits  and  to  gain  access  to 
agency  records,  personnel,  and  facilities 
on  an  announced  or  unannounced  basis. 

(2)  The  Secretary  conducts  an 
unannounced  site  visit  only,  where 
necessary  in  the  judgment  of  the 
Secretary,  to  obtain  information  to 
verify  that  the  agency  is  in  compliance 
with  the  requirements  of  this  part  and 
the  information  cannot  be  obtained  or 
substantiated  in  an  announced  site  visit. 


(c)  The  Secretary  does  not  make 
available  to  the  public  any  confidential 
agency  materials  examined  by 
Department  personnel  or  the  Secretary 
as  part  of  the  evaluation  of  an 
accrediting  agency's  application  for 
recognition. 

(Authority:  20  U.S.C  1099b) 

§  602.1 1    Preliminary  review  by  the 
Secretary. 

(a)  Upon  receipt  of  an  accrediting 
agency's  application  for  recognition,  the 
Secretary — 

(1)  Establishes  a  schedule  for  the 
review  of  the  agency  by  the  designated 
E)epartment  official,  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity,  and  the  Secretary; 
and 

(2)  Publishes  a  notice  of  the  agency's 
application  in  the  Federal  Register 
inviting  public  comment  on  the 
agency's  compliance  with  the 
requirements  for  recognition. 

(b)(1)  The  designated  Dejjartment 
official  analyzes  the  accrediting 
agency's  application  to  determine 
whether  the  agency  satisfies  the 
requirements  of  this  part,  taking  into 
account  all  available  relevant 
information  concerning  the  compliance 
of  the  agency  with  the  requirements  for 
recognition.  The  analysis  includes — 

(i)  Site  visits,  on  an  announced  or 
unannounced  basis,  to  the  agency  and. 
at  the  Secretary's  discretion, 
representative  institutions  or  programs 
it  accredits; 

(ii)  Review  of  public  comment  and 
other  third-party  information  solicited 
by  the  Secretary,  as  well  as  any  other 
information  provided  to  the  Secretary, 
concerning  the  p)erformance  of  the 
agency  in  relation  to  the  requirements  of 
this  part;  and 

(iii)  Review  of  complaints  or  legal 
actions  involving  the  agency. 

(2)  The  designated  Department 
official's  evaluation  may  also  include  a 
review  of  information  directly  related  to 
institutions  or  programs  accredited  or 
preaccredited  by  the  agency,  relative  to 
their  compliance  with  the  accrediting 
agency's  standards,  the  effectiveness  of 
the  agency's  standards,  or  the  agency's 
application  of  those  standards. 

(c)  The  designated  Department 
official — 

(1)  Prepares  a  written  analysis  of  the 
accrediting  agency; 

(2)  Sends  the  analysis  and  all 
supporting  documentation,  including  all 
third-party  comments  received  by  the 
Secretary,  to  the  agency  in  advance  of 
the  Advisory  Committee  meeting;  and 

(3)  Specifies  a  time  period  before  the 
Advisory  Committee  meeting  during  * 
which  the  agency  may  provide  the 


designated  Department  official  with  any 
written  comments  on  the  analysis. 

(d)  The  accrediting  agency  provides 
any  written  comments  it  chooses  to 
make  to  the  designated  Department 
official  before  the  expiration  of  the  time 
period  specified  in  paragraph  (c)(3)  of 
this  section. 

(e)  The  designated  Department  official 
provides  the  Advisory  Committee  with 
the  accrediting  agency's  application  and 
supporting  documentation,  the 
designated  Department  official's 
analysis  of  the  application,  all 
information  relied  upon  in  developing 
the  analysis,  any  response  by  the  agency 
to  the  analysis,  any  Department  rebuttal 
to  the  agency's  response,  and  any  third- 
party  information  the  Secretary  receives 
regarding  the  agency. 

(f)  The  designated  Department  official 
provides  the  agency  with  a  copy  of  any 
Department  rebuttal  provided  to  the 
Advisory  Committee  under  paragmph 
(e)  of  this  section. 

(Authority:  20  US  C.  1099b) 

S602.12    Review  tiy  the  National  Advtaory 
CommlOee  on  Institutional  OusMty  and 
Integrity. 

(a)(1)  The  Advisory  Committee 
considers  an  accrediting  agency's 
application  at  a  public  meeting  and 
invites  the  designated  Department 
official,  the  agency,  and  other  interested 
parties  to  make  oral  presentations  at  the 
meeting. 

(2)  The  designated  Department  official 
arranges  for  a  transcript  to  be  made  of 
the  Advisory  Committee  meeting. 

(b)  At  the  conclusion  of  the  meeting, 
the  Advisory  Committee  recommends 
that  the  Secretary  approve  or  deny 
recognition  of  the  accrediting  agency  or 
defer  a  decision  on  the  agency's 
application. 

(c)(1)  If  the  Advisory  Committee 
recommends  recognition,  the  Advisory 
Committee  also  recommends  the  scope 
of  recognition  for  the  agency  and  a 
recognition  period. 

(2)  If  the  Advisory  Committee 
recommends  recognition  despite  finding 
that  the  agency  failed  to  comply  with 
each  of  the  requirements  of  this  part,  the 
Advisory  Committee  provides  the 
Secretary  with  a  detailed  explanation  as 
to  why  it  believes  the  agency's  failure  to 
comply  with  the  particular 
requirement(s)  does  not  require  denial 
or  deferral. 

(3)  If  the  Advisory  Committee 
recommends  denial  of  recognition,  the 
Advisory  Committee  specifies  the 
reasons  for  the  recommendation  and  the 
requirements  of  this  part  that  the  agency 
failed  to  meet. 

(4)  If  the  Advisory  Committee 
recommends  deferral  of  a  decision  on 
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the  agency's  application,  the  Advisory 
Conunittee  specifies  the  reasons  for  the 
recommendation,  the  requirements  of 
this  part  that  it  beheves  the  agency  has 
not  met,  and  a  recommended  deferral 
period. 

(d)  After  the  meeting,  the  Advisory 
Committee  forwards  its  written 
recommendations  concerning 
recognition  to  the  Secretary. 

(Authority:  20  U.S.C  1099b.  1145) 

§  602.1 3    Review  and  decision  by  the 
Secretary. 

(a)  The  Secretary  determines  whether 
to  grant  national  recognition  to  an 
applicant  accrediting  agency  based  on 
the  Advisory  Committee's 
recommendation  and  the  full  record  of 
the  agency's  application,  including  all 
oral  and  written  presentations  to  the 
Advisory  Committee  by  the  agency,  the 
designated  Department  official,  and 
interested  third  parties. 

(b)(1)  Before  making  a  final  decision, 
the  Secretary  affords  both  the 
designated  Department  official  and  the 
accrediting  agency  an  opportunity  to 
contest,  in  writing,  the  Advisory 
Committee's  recommendation.  If  either 
the  agency  or  the  designated 
Department  official  wishes  to  contest 
the  recommendation,  that  party  shall 
notify  the  Secretary  and  the  other  party 
no  later  than  10  days  after  the  Advisory 
Committee  meeting. 

(2)  If  the  party  contesting  the 
Advisory  Committee's  recommendation 
wishes  to  make  a  written  submission  to 
the  Secretary,  the  Secretary  must  receive 
that  submission  no  later  than  30  days 
after  the  Advisory  Committee  meeting. 
However,  the  contesting  party  may  not 
submit  any  evidence  to  the  Secretary 
that  it  did  not  submit  to  the  Advisory 
Committee.  The  contesting  party  shall 
simultaneously  provide  a  copy  of  its 
submission  to  the  other  party. 

(3)  If  the  noncontesting  party  wishes 
to  respond  in  writing  to  the  Secretary, 
the  Secretary  must  receive  that 
submission  no  later  than  30  days  after 
the  noncontesting  party  receives  the 
contesting  party's  submission.  However, 
the  noncontesting  party  may  not  submit 
any  evidence  to  the  Secretary  that  it  did 
not  submit  to  the  Advisory  Committee. 
The  noncontesting  party  shall 
simultaneously  provide  a  copy  of  its 
response  to  the  contesting  party. 

(4)  If  the  Advisory  Committee's 
recommendation  is  contested,  the 
Secretary  renders  a  final  decision  after 
taking  into  account  the  two  parties' 
written  submissions,  if  any. 

(c)  The  Secretary  approves  the 
accrediting  agency  for  national 
recognition  if  the  Secretary  determines 


that  the  agency  satisfies  each  of  the 
requirements  contained  in  this  part. 

(d)  The  Secretary  approves  the 
accrediting  agency  for  national 
recognition  even  if  the  agency  does  not 
satisfy  each  of  the  requirements 
contained  in  this  part  if  the  Secretary 
determines  that  the  agency's 
effectiveness  is  not  impaired  by  the 
noncompliance. 

(e)  If  tne  Secretary  approves  the 
accrediting  agency  for  national 
recognition,  the  Secretary  defines- 

(l)The  scope  of  recognition,  which 
may  include  the — 

(i)  Geographic  area; 

(ii)  Degrees  and  certificates  awarded; 

(iii)  Types  of  institutions  the  agency 
may  accredit; 

(iv)  Types  of  programs  the  agency 
may  accredit;  and 

(v)  Preaccreditation  status(es),  if  any, 
that  the  Secretary  approves  for 
recognition;  and 

(2)  The  recognition  period,  which 
does  not  exceed  five  years. 

(f)(1)  If  the  Secretary  denies 
recognition  to  the  accrediting  agency  or 
grants  recognition  for  a  scope  narrower 
than  that  requested  by  the  agency,  the 
Secretary  indicates  in  writing  the 
reasons  for  that  decision. 

(2)  The  agency  described  in  paragraph 
(f)(1)  of  this  section  may  request  that  the 
Secretary  reconsider  the  decision  under 
the  provisions  of  §  602.1 5. 

(g)  If  the  Secretary  defers  a  decision 
on  the  accrediting  agency's  application, 
the  Secretary — 

(1)  Indicates  in  writing  the  reasons  for 
the  deferral  and  the  deferral  period;  and 

(2)  Automatically  extends  any 
previously  granted  recognition  period 
until  the  Secretary  reaches  a  decision  on 
the  renewal  application. 

(h)  If  the  Secretary  does  not  reach  a 
final  decision  on  an  accrediting  agency's 
application  for  renewal  of  recognition 
before  the  expiration  of  the  agency's 
recognition  period,  the  Secretary 
automatically  extends  the  previously 
granted  recognition  period  until  the 
Secretary  reaches  a  decision  on  the 
renewal  application. 

(Authority;  20  U.S.C.  1099b) 

§  602.14    Limitation,  suspension,  or 
termination  of  recognition. 

(a)(1)  The  Secretary  may  limit, 
suspend,  or  terminate  the  recognition  of 
an  accrediting  agency  before  completion 
of  its  previously  granted  recognition 
period  if  the  Secretary  determines,  after 
notice  and  opportunity  for  a  hearing, 
that  the  agency  fails  or  has  failed  to 
.satisfy  any  of  the  requirements  of  this 
part. 
(2)  If  the  agency  requests  a  hearing — 
(r)  The  hearing  is  conducted  by  the 
Advisory  Committee  or  by  a 


subcommittee  of  three  members  of  the 
Advisory  Committee,  appointed  by  the 
Secretary,  if  the  Secretary  determines 
that  a  more  timely  hearing  is  necessary 
than  can  be  accommodated  by  the 
schedule  of  the  full  Advisory 
Committee;  and 

(ii)  The  designated  Department 
official  arranges  for  a  transcript  to  be 
made  of  the  hearing. 

(b)  The  designated  Department  official 
begins  a  limitation,  suspension,  or 
termination  proceeding  against  an 
accrediting  agency  by  sending  the 
agency  a  notice  that — 

(1)  Informs  the  agency  of  the 
Secretary's  intent  to  limit,  suspend,  or 
terminate  its  recognition; 

(2)  Identifies  the  alleged  violations  of 
the  governing  regulations  that  constitute 
the  basis  for  the  action; 

(3)  Describes  the  limits  to  be  imposed 
if  the  Secretary  seeks  to  limit  the 
accrediting  agency; 

(4)  Specifies  the  effective  date  of  the 
limitation,  suspension,  or  termination; 
and 

(5)  Informs  the  agency  that  it  may — 
(i)  Submit  to  the  designated 

Department  official  a  written  response 
to  the  notice  no  lafer  than  30  days  after 
it  receives  the  notice;  and 

(ii)  Request  a  hearing,  which  shall 
take  place  in  Washington,  EXH,  before  the 
Advisory  Committee  or  subcommittee  if 
the  agency  submits  a  hearing  request  to 
the  designated  Department  official  no 
later  than  30  days  after  it  receives  the 
notice. 

(c)(1)  As  part  of  its  response  to  the 
limitation,  suspension,  or  termination 
notice  or  its  hearing  request,  if  any,  the 
accrediting  agency  shall  identify  the 
issues  and  facts  in  dispute  and  its 
position  with  regard  to  those  issues  and 
facts. 

(2)  After  receipt  of  the  agency's 
response  and  hearing  request,  if  any,  the 
designated  Department  official — 

(i)  Transmits  the  limitation, 
suspension,  or  termination  notice  and 
the  agency's  response,  if  any,  to  that 
notice  to  the  Advisory  Committee  or 
subcommittee;  and 

(ii)  Establishes  the  date  and  time  of 
any  hearing  before  the  Advisory 
Committee  or  subcommittee. 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  if  a  hearing  is  held, 
the  Advisory  Committee  or 
subcommittee  shall  allow  the 
designated  Department  official,  the 
accrediting  agency,  and  any  interested 
party  to  make  an  oral  or  written 
presentation.  That  presentation  may 
include  the  introduction  of  written  and 
oral  evidence. 

(2)  If  the  designated  Department 
official  and  the  accrediting  agency  each 
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agree,  the  Advisory  Committee  or 
subcommittee  review  shall  be  based 
solely  on  the  written  materials 
submitted  to  it  under  paragraph  (c)(2)(i) 
of  this  section. 

(e)(1)  After  the  Advisory  Committee 
or  subcommittee  reviews  the 
presentations,  it  shall  issue  an  opinion 
in  which  it — 

(i)  Makes  flndings  of  fact  based  upon 
the  evidence  presented; 

(ii)  Recommends  whether  a 
limitation,  suspension,  or  termination  of 
the  agency's  recognition  is  warranted; 
and 

(iii)  Provides  the  reasons  for  that 
recommendation. 

(2)  The  Advisory  Committee  or 
subcommittee  shall — 

(i)  Transmit  its  written  opinion  to  the 
Secretary;  and 

(ii)  Provide  a  copy  of  its  opinion  to 
the  designated  Department  ofHcial  and 
the  accrediting  agency. 

(f)(1)  After  receiving  the  Advisory 
Committee's  recommendation,  the 
Secretary  issues  a  decision  on  whether 
to  limit,  suspend,  or  terminate  the 
agency's  recognition,  based  upon  the 
recommendation  of  the  Advisory 
Committee  and  the  full  record  before  the 
Advisory  Committee. 

(2)  Either  the  accrediting  agency  or 
the  designated  E)epartment  official  may 
appeal  the  Advisory  Committee's 
recommendation  by  filing  a  notice  of 
appeal  with  the  Secretary  within  10 
days  of  receipt  of  the  Advisory 
Committee's  or  subcommittee's 
recommendation.  If  either  party  files  an 
appeal  with  the  Secretary,  that  party 
shall  simultaneously  provide  a  copy  of 
the  notice  of  appeal  to  the  other  party. 

(3)  The  party  appealing  the  Advisory 
Committee's  or  subcommittee's 
recommendation  has  30  days  after  its 
receipt  of  the  recommendation  to  make 
a  written  submission  to  the  Secretary 
challenging  the  recommendation. 
However,  the  appealing  party  may  not 
submit  any  evidence  that  was  not 
submitted  to  the  Advisory  Committee  or 
subcommittee.  The  appealing  party 
shall  simultaneously  provide  a  copy  of 
the  submission  to  the  other  party. 

(4)  The  nonappealing  party  has  30 
days  from  the  date  it  receives  the 
appealing  party's  submission  to  file  a 
written  response  to  the  Secretary 
regarding  the  submissions  of  the 
appealing  party  and  shall 
simultaneously  provide  the  appealing 
party  with  a  copy  of  its  response.  The 
nonappealing  party  may  not  submit  any 
evidence  that  was  not  submitted  to  the 
Advisory  Committee  or  subcommittee. 

(5)  If  tne  Advisory  Committee's  or 
subcommittee's  recommendation  Is 
appealed,  the  Secretary  renders  a  final 


decision  after  taking  into  account  that 
recommendation  and  the  parties' 
written  submissions  on  appeal. 

(g)  If  the  Secretary  limits,  sus|>ends.  or 
terminates  an  accrediting  agency's 
recognition  during  its  recognition 
period,  the  agency  may  request  that  the 
Secretary  reconsider  this  decision  under 
§602.15. 

(Authority:  20  U.S.C  1099b) 

§  602.1 5    Requests  for  reconsideration  of 
tlie  Secretary's  decisions. 

(a)(1)  An  accrediting  agency  may 
request  a  reconsideration  of  a  Secretarial 
decision  if  the  Secretary — 

(i)  Denies  its  application  for 
recognition; 

(iijDoes  not  grant  its  requested  scope 
of  recognition;  or 

(iii)  Limits,  suspends,  or  terminates 
the  agency's  recognition  during  its 
recognition  period. 

(2)  The  agency  may  request 
reconsideration  only  if  the  agency 
demonstrates  that — 

(i)  It  has  new  information  that  could 
not  have  been  presented  previously:  and 

(ii)  The  new  information  is  likely  to 
result  in  reversal  of  the  Secretary's 
decision. 

(b)  To  request  a  reconsideration,  the 
accrediting  agency  shall — 

(1)  Notify  the  Secretary  of  its  intent  no 
later  than  10  days  after  its  receipt  of  the 
Secretary's  decision;  and 

(2)  Submit  its  written  request  for 
reconsideration  and  the  reasons  for  that 
request  no  later  than  45  days  after 
receipt  of  the  Secretary's  decision. 


•I 


(c)(1)  Within  60  days  after  receipt  of 
the  accrediting  agency's  written  request 
for  reconsideration,  the  Secretary 
renders  a  final  decision  based  on  the 
information  contained  in  the  agency's 
request  and  the  entire  record  before  both 
the  Advisory  Committee  or 
subcommittee  and  the  Secretary. 

(2)  The  Secretary  may  request  the 
opinion  of  the  designated  Eiepartment 
official,  the  Advisory  Committee,  or  the 
subcommittee  before  rendering  a  final 
decision. 

(Authority:  20  U.S.C.  1099b) 

§  602.1 6    Appeals  procedures. 

An  accrediting  agency  may  appeal  the 
Secretary's  final  decision  under  this  part 
regarding  the  agency's  recognition  to  the 
Federal  courts  as  a  final  decision  in 
accordance  with  applicable  Federal  law. 

(Authority:  20  U.S.C  1099b) 

1602.17    Publication  of  list  of  recognized 
agencies. 

(a)  The  Secretary  periodically 
publishes  in  the  Federal  Register  a  list 
of  recognized  accrediting  agencies  and 
each  agency's  scope  of  recognition. 


(b)  If  the  Secretary  denies  recognition 
to  a  previously  recognized  accrediting 
agency,  or  limits,  suspends,  or 
terminates  its  recognition  during  a 
previously  granted  recognition  period, 
the  Secretary  publishes  a  notice  of  that 
action  in  the  Federal  Register  and 
makes  available  to  the  public,  upon 
request,  the  Secretary's  determination. 

(Authority:  20  U.S.C.  1099b) 

Sut>paf1  C— Criteria  for  Secretarial 
Recognition 

1 602.20    Geographic  scope  of  accrediting 
activities. 

To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  the 
geographical  scope  of  its  accrediting 
activities  covers — 

(a)  A  State,  if  the  agency  is  a 
component  of  a  State  government; 

(b)  A  region  of  the  United  States  that 
includes  at  least  three  States  that  are 
contiguous  or  in  close  geographical 
proximity  to  one  another;  or 

(c)  The  United  States. 

(Authority:  20  U  S.C.  1099b) 

i  602.21    Administrative  and  fiscal 
responsibility. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  it  has 
the  administrative  and  fiscal  capability 
to  carry  out  its  accreditation  activities  in 
light  of  its  requested  scope  of 
recognition. 

(b)  The  Secretary  considers  that  an 
accrediting  agency  meets  the 
requirements  of  paragraph  (a)  of  this 
section  if  it  has,  and  will  likely  continue 
to  have— 

(1)  Adequate  administrative  staff  to — 
(i)  Carry  out  its  accrediting 

responsibilities  effectively;  and 
(ii)  Manage  its  finances  effectively; 

(2)  Com[>etent  and  knowledgeable 
individuals,  qualified  by  experience  and 
training,  responsible  for  on-site 
evaluation,  policy-making,  and 
decision-making  regarding  accreditation 
and  preaccreditation  status; 

(3)  Representation  on  its  evaluation, 
policy,  and  decision-making  bodies  of — 

(i)  For  an  institutional  accrediting 
agency,  both  academic  and 
administrative  personnel;  and 

(ii)  For  a  programmatic  accrediting 
agency,  both  educators  and 
practitioners; 

(4)  Representation  of  the  public  on  all 
decision-making  bodies; 

(5)  Clear  and  effective  controls  against 
tonflicts  of  interest  or  the  appearance  of 
conflicts  of  interest  by  the  agency's 
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Kiard  members,  commissioners, 
•valuation  team  members,  consultants, 
idministrative  staff,  and  other  agency 
■epresentatives; 

(6)  Adequate  financial  resources  to 
arry  out  its  accrediting  responsibilities, 
aking  into  account  the  funds  required 

o  conduct  the  range  of  accrediting 
ictivities  specified  in  the  requested 
«:ope  of  recognition  and  the  income 
lecessary  to  meet  the  anticipated  costs 
)f  its  activities  in  the  future;  and 

(7)  Complete  and  accurate  records 
)f— 

(i)  Its  last  two  Full  accreditation  or 
jreaccreditation  reviews  of  each 
nstitution  or  program,  including  self- 
;tudy  reports,  on-site  evaluation  team 
■eports,  institution  or  program 
■esponses  to  on-site  reports,  periodic 
■eview  reports,  and  any  reports  of 
ipecial  review  conducted  by  the  agency 
>etween  regular  reviews;  and 

(ii)  Its  decisions  with  respect  to  all 
Dreaccreditation  and  accreditation 
ictions,  including  all  adverse  actions. 

Authority:  20  U.S.C  1099b) 

i  602.22    Accreditation  experience. 

(a)  To  be  listed  by  the  Secretary  as  a 
lationally  recognized  accrediting 
igency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  it  has 
adequate  experience  in  accrediting 
nstitutions,  programs,  or  both. 

(b)  The  Secretary  considers  that  an 
accrediting  agency  satisfies  the 
requirements  of  paragraph  (a)  of  this 
section  if  it  has — 

(1)  Granted  accreditation  or 
preaccreditation  status  to  institutions  or 
programs  in  the  geographical  area  for 
(vhich  it  seeks  recognition; 

(2)  Conducted  accreditation  activities 
:overing  the  range  of  the  specific 
degrees,  certificates,  and  programs  for 
which  it  seeks  recognition,  including — 

(i)  Granting  accreditation  or 
preaccreditation  status;  and 

(ii)  Providing  technical  assistance 
related  to  accreditation  to  institutions, 
programs,  or  both;  and 

(3)  Policies,  evaluative  criteria,  and 
procedures,  and  has  made  evaluative 
decisions,  that  are  accepted  throughout 
Lhe  United  States  by — 

(i)  Educators  and  educational 
institutions;  and 

(ii)  Licensing  bodies,  practitioners, 
and  employers  in  the  professional  or 
vocational  fields  for  which  the 
educational  institutions  or  programs 
within  the  agency's  jurisdiction  prepare 
their  students. 

[Authority:  20  U.S.C  t099b) 

i  002.23    Application  of  standards. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 


agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  it 
consistently  applies  and  enforces 
written  standards  that  ensure  that  the 
education  or  training  offered  by  an 
institution  or  program  is  of  sufficient 
quality  to  achieve,  for  the  duration  of 
any  accreditation  period  granted  by  the 
agency,  the  stated  objective  for  which  it 
is  offered. 

(b)  The  Secretary  considers  that  an 
accrediting  agency  meets  the 
requirements  of  paragraph  (a)  of  this 
section  if — 

(1)  The  agency's  written  standards 
and  procedures  for  accreditation  and 
preaccreditation,  if  that  latter  status  is 
offered,  comply  with  the  requirements 
of  this  part; 

(2)  Tne  agency's  preaccreditation 
standards,  if  offered,  are  appropriately 
related  to  the  agency's  accreditation 
standards,  with  a  limit  on 
preaccreditation  status  of  no  more  than 
five  years  for  any  institution  or  program; 

(3)  The  agency's  organizations, 
functions,  and  procedures  include 
effective  controls  against  the 
inconsistent  application  of  its  criteria 
and  standards; 

(4)  The  agency  bases  its  decisions 
regarding  accreditation  or 
preaccreditation  on  its  published 
criteria;  and 

(5)  The  agency  maintains  a  systematic 
program  of  review  designed  to  ensure 
that  its  criteria  and  standards  are 
appropriate  and  sufficiently 
comprehensive  to  evaluate  the  quality  of 
the  education  or  training  provided  by 
the  institutions  or  programs  it  accredits 
and  are  relevant  to  the  education  or 
training  needs  of  affected  students. 

(Authority:  20  U.S.C  1099b) 

§  602.24    Accreditation  processes. 

(a)(1)  To  be  listed  by  the  Secretary  as 
a  nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  it  has 
effective  mechanisms  for  evaluating 
compliance  with  its  standards  and  those 
mechanisms  cover  the  full  range  of  an 
institution's  or  program's  offerings, 
including  those  offerings  conducted  at 
branch  campuses  and  additional 
locations. 

(2)  The  Secretary  considers  that  an 
accrediting  agency  meets  the 
requirements  of  paragraph  (a)  of  this 
section  if  it  meets  the  requirements 
contained  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)(1)  In  determining  whether  to  grant 
initial  or  renewed  accreditation,  the 
accrediting  agency  evaluates  whether  an 
institution  or  program — 

(i)  Maintains  clearly  specified 
educational  objectives  consistent  with 


its  mission  and  appropriate  in  light  of 
the  degrees  or  certificates  it  awards; 

(ii)  Is  successful  in  achieving  its 
stated  objectives; 

(iii)  Maintains  degree  and  certificate 
requirements  that  at  least  conform  to 
commonly  accepted  standards;  and 

(iv)  Complies  with  the  agency's 
criteria. 

(2)  In  reaching  its  determination  to 
grant  initial  or  renewed  accreditation, 
the  accrediting  agency — 

(i)  Requires  an  in-depth  self-study  by 
each  institution  or  program  in 
accordance  with  guidance  provided  by 
the  agency,  with  particular  focus  on  the 
assessment  of  educational  quality  and 
the  continuing  improvement  of 
educational  quality; 

(ii)  Conducts  at  least  one  on-site 
review  of  the  institution  or  program  at 
which  the  agency  obtains  sufficient 
information  to  enable  it  to  determine  if 
the  institution  or  program  complies 
with  the  agency's  criteria; 

(iii)  Conducts  its  own  analyses  and 
evaluations  of  the  self-study  and 
supporting  documentation  furnished  by 
the  institution  or  program,  and  any 
other  appropriate  information  from 
other  sources,  to  determine  whether  the 
institution  or  program  complies  with 
the  agency's  standards;  and 

(iv)  Provides  to  the  institution  or 
program  a  detailed  written  report  on  its 
review  assessing — 

(A)  The  institution's  or  program's 
compliance  with  the  agency's  standards, 
including  areas  needing  improvement; 
and 

(B)  The  institution's  or  program's 
performance  with  respect  to  student 
achievement. 

(c)  In  addition  to  the  on-site  visit 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  an  institutional  accrediting 
agency  whose  accreditation  enables  the 
institutions  it  accredits  to  seek 
eligibility  to  participate  in  Title  IV,  HEA 
programs  conducts — during  the  interval 
between  the  agency's  award  of 
accreditation  or  preaccreditation  to  the 
institution  or  program  and  the 
expiration  of  the  accreditation  or 
preaccreditation  period — at  least  one 
unannounced  on-site  review  at  each 
institution  that  provides 
prebaccalaureate  vocational  education 
or  training  for  the  purpose  of 
determining  the  institution's  or 
program's  continued  compliance  with 
the  agency's  standards. 

(d)  The  accrediting  agency — 

(1)  Monitors  institutions  or  programs 
throughout  the  accreditation  or 
preaccreditation  period  to  ensure 
continuing  compliance  with  the 
agency's  standards  or  criteria;  and 
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(2)  Conducts  special  evaluations,  site 
visits,  or  both,  as  necessary. 

(e)  The  accrediting  agency  regularly 
reevaluates  institutions  or  programs  that 
have  been  granted  accreditation  or 
preaccreditation. 

(Authority:  20  U.S.C.  1099b) 

§  602.25    Additions  to  or  substantive 
changes  In  educational  progrants. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that, 
except  as  provided  in  paragraph  (b)  of 
this  section,  it  includes  within  its 
previous  grant  of  accreditation  or 
preaccreditation  to  an  institution  an 
educational  program  that  an  institution 
initially  offers,  or  substantively  changes 
after  that  grant  of  accreditation  or 
preaccreditation.  only  after — 

(1)  The  institution  notifies  the 
accrediting  agency  of  the  addition  of  the 
new  program  or  the  substantive  change 
in  the  existing  program;  and 

(2)  The  accrediting  agency  evaluates 
the  new  or  substantively  changed 
program  and  determines  that  it  does  not 
adversely  affect  the  institution's 
capacity  to  meet  the  agency's  standards. 

lb)  An  accrediting  agency  may  extend 
accreditation  to  an  educational  program 
that  an  institution  initially  offers  or 
substantively  changes  after  it  received 
the  agency's  last  grant  of  accreditation 
or  preaccreditation  without  specifically 
evaluating  and  approving  that  program 
if— 

(1)  The  institution  notifies  the  agency 
of  that  program;  and 

(2)  The  program  does  not  provide 
prebaccalaureate  vocational  education. 

(c)  For  purposes  of  this  section,  an 
accrediting  agency  defines  a  substantive 
change  in  an  educational  program,  but 
the  definition  must  include — 

(1)  A  substantial  change  in  the 
number  of  clock  or  credit  hours,  the 
number  of  weeks,  and  the  content  of 
that  program; 

(2)  A  change  in  the  type  of  program 
offeredi 

(3)  A  change  in  the  credential 
awarded  for  the  successful  completion 
of  the  program;  and 

(4)  A  change  from  clock  hours  to 
credit  hours  or  vice  versa. 

(Authority:  20  U.S.C.  1099b) 

§  602.26    Required  accreditation  standards. 

(a)(1)  To  be  listed  by  the  Secretary  as 
a  nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  its 
accreditation  or  preaccreditation 
standards,  or  both,  are  sufficiently 
rigorous  to  ensure  that  the  agency  is  a 
reliable  authority  as  to  the  quality  of  the 


education  or  training  provided  by  the 
institutions  or  programs  it  accredits. 

(2)  For  a  programmatic  accrediting 
agency  that  does  not  serve  as  an 
institutional  accrediting  agency  for  any 
of  the  programs  it  accredits,  the 
standards  must  address  the  areas 
contained  in  paragraph  (b)  of  this 
section  in  terms  of  the  type  and  level  of 
the  program  rather  than  in  terms  of  the 
institution. 

(3)  If  none  of  the  institutions  an 
agency  accredits  participates  in  any 
Title  IV,  HEA  program,  or  if  the  agency 
only  accredits  programs  within 
institutions  accredited  by  an  accrediting 
agency  recognized  by  the  Secretary,  the 
accrediting  agency  is  not  required  to 
have  the  standards  described  in 
paragraphs  (b)(7),  (b)(8).  (b)(10),  (b)(12). 
and  (b)(13)  of  this  section. 

(b)  In  order  to  assure  that  an 
accrediting  agency  is  a  reliable  authority 
as  to  the  quality  of  ttie  education  or 
training  provided  by  an  institution  or 
program  it  accredits,  the  agency  must 
have  standards  that  effectively  address 
the  quality  of  an  institution  or  program 
in  the  following  areas: 

(1)  Curricula. 

(2)  Faculty. 

(3)  Facilities,  equipment,  and 
supplies. 

(4)  Fiscal  and  administrative  capacity 
as  appropriate  to  the  specified  scale  of 
operations.  The  agency  shall — 

(i)  Have  standards  addressing  the 
institution's  or  program's  finances  and 
management  that  enable  it  to  assess  an 
institution's  or  program's  fiscal  and 
administrative  capacity,  as  appropriate 
to  its  scale  of  operations,  for  the  purpose 
of  determining  whether — 

(A)  The  institution  or  program 
appears  able  to  continue  to  be  an 
ongoing,  economically  viable  entity;  and 

(B)  The  finances  of  the  institution  or 
program  appear  to  be  sufficient  for  it  to 
continue  to  meet  the  agency's  standards; 

(ii)  Make  a  determination  under  this 
standard — 

(A)  When  it  initially  evaluates  an 
institution  or  program  for  accreditation 
or  preaccreditation;  and 

(B)  When  it  periodically  reevaluates 
the  institution  or  program  for 
accreditation  or  preaccreditation; 

(iii)  Require  an  institution  or  program 
to  submit  on  an  annual  basis  sufficient 
financial  information,  which  may 
include  the  annual  audited  financial 
statement  the  institution  or  program 
submits  to  the  Secretary  under  the  Title 
IV,  HEA  programs,  to  enable  the  agency 
to  determine  if  the  financial  capacity  of 
the  institution  threatens  the  ability  of 
the  institution  or  program  to  continue  to 
meet  the  agency's  standards;  and 


(iv)  Review,  as  appropriate  on  an 
annual  basis,  the  information  obtained 
under  paragraph  (b)(4)(iii)  of  this 
section  to  determine  if  there  is  reason  to 
take  any  follow-up  action  based  on  a 
reduced  financial  capacity. 

(5)  Student  support  services. 

(6)  Recruiting  and  admissions 
practices,  academic  calendars,  catalogs, 
publications,  grading,  and  advertising. 
The  agency  shall  have  standards  that 
enable  it  to  assess  an  institution's  or 
program's  recruiting  and  admissions 
practices,  academic  calendars,  catalogs, 
publications,  grading,  and  advertising  in 
terms  of — 

(i)  Whether  the  institution's  or 
program's  academic  calendar,  catalogs, 
publications,  and  advertising  are 
accurate,  complete,  and  consistent  with 
actual  practice  and  agency  standards, 
particularly  with  respect  to  costs, 
financial  obligations,  refunds, 
graduation  rates,  employment  prospects, 
and  other  statements  regarding 
educational  effectiveness;  and 

(ii)  Whether  the  institution's  or 
program's  admissions  policies  and 
standards  are  reasonable  in  light  of  the 
institution's  or  program's  educational 
mission. 

(7)  Program  length  and  tuition  and 
fees  in  relation  to  the  subject  matters 
taught  and  the  objectives  of  the  degrees 
or  credentials  offered.  The  agency  shall 
have  standards  that  establish  minimum 
and  maximum  program  lengths  for 
prebaccalaureate  vocational  education 
programs  and  have  other  standards  to 
enable  the  agency  to  assess  an 
institution's  or  program's  length  of 
program  and  tuition  and  fee  charges.  In 
developing  these  standards,  the  agency 
shall  take  into  account  such  factors  as — 

(i)  Program  objectives  and  content; 

(ii)  The  types  and  locations  of 
instructional  delivery; 

(iii)  The  knowledge  and  skills 
necessary  for  students  to  reach 
competence  in  the  field  being  taught; 

(iv)  Generally  accepted  practices  in 
higher  education; 

(v)  Any  applicable  Federal  statutes  or 
regulations;  and 

(vi)  For  any  prebaccalaureate 
vocational  education  program, 
consideration  of  the  remuneration  that 
can  reasonably  be  expected  by  students 
who  complete  the  program. 

(8)  Measures  of  program  length  in 
clock  hours  or  credit  hours.  The  agency 
shall  have  standards  that  enable  it  to 
assess  an  institution's  or  program's 
measurement  of  program  length.  In 
developing  these  standards,  the  agency 
shall  take  into  account  such  factors  as — 

(i)  Program  goals,  objectives,  and 
content; 
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(ii)  The  types  and  combinations  of 
instructional  methodologies  and 
delivery  systems,  including  outside 
preparation  as  appropriate; 

(iii)  The  knowledge  and  skills 
necessary  for  students  to  reach 
competence  in  the  field  being  taught; 

(iv)  Generally  accepted  practices  in 
higher  education;  and 

(v)  Any  applicable  Federal  statutes  or 
regulations. 

(9)  Success  with  respect  to  student 
achievement  in  relation  to  mission.  The 
agency  shall  have  standards  that  enable 
it  to  assess  an  institution's  or  program's 
success  with  respect  to  student 
achievement.  Under  these  standards,  the 
agency  shall — 

(i)  Require  the  institution  or  program 
to  document  and  assess  the  educational 
achievement  of  students  in  verifiable 
and  consistent  ways,  such  as — 

(A)  Student  grades,  grade  p>oint 
averages,  theses,  or  portfolios; 

(B)  Results  of  admissions  tests  for 
graduate  or  professional  school  or  other 
standardized  tests; 

(C)  Transfer  rates  to  institutions 
offering  higher  level  programs;  and 

(D)  Job  placement  rates,  completion 
rates,  results  of  licensing  examinations, 
evaluations  by  employers,  follow-up 
studies  of  alumni,  and  other  recognized 
measures  of  educational  outcomes; 

(ii)  Require  the  institution  or  program 
to  use  effectively  the  information 
obtained  under  paragraph  (b)(9)(i)  of 
this  section  to  improve  student 
achievement  with  respect  to  the  degrees 
or  certificates  offered; 

(iii)  Systematically  monitor 
institutional  or  program  performance 
with  respect  to  student  achievement  to 
determine  if  performance  is  consistent 
with  both  the  institution's  or  program's 
mission  and  objectives  and  the  agency's 
objective  measures  of  performance  of 
student  achievement;  and 

(iv)  For  any  prebaccalaureate 
vocational  education  program 
accredited  by  the  agency  or  provided  by 
an  institution  the  agency  accredits, 
establish  minimum  quantitative 
standards  for — 

(A)  Completion  rates: 

(B)  Job  placement  rates;  and 

(C)  Pass  rates  on.State  licensing 
examinations  or  other  appropriate 
measures  of  occupational  competency. 

(10)  Default  rates  in  the  student  loan 
programs  established  under  Title  IV  of 
the  Act.  based  on  the  most  recent  data 
provided  by  the  Secretary.  The  agency 
shall  have  standards  that  require  it  to 
evaluate  an  institution  to  determine 
whether  the  institution  is  out  of 
compliance  with  its  accrediting 
standards  if  the  institution's  latest 
cohort  default  rate  under  the  Federal 


Stafford  Loan  or  Federal  Supplemental 

Loans  for  Students  program — 
(i)  Equals  or  exceeds  25  percent;  or 
(ii)  Has  increased  significantly  in 

relation  to  its  rate  in  the  previous  year. 

(11)  Record  of  student  complaints 
received  by,  or  available  to,  the  agency. 
The  agency  shall  have  standards  that 
enable  it  to  assess  an  institution's  or 
program's  record  of  student  complaints 
received  by  or  made  available  to  the 
agency.  Under  these  standards,  the 
agency  shall — 

(i)  Review  student  complaints  that 
relate  to  the  agency's  standards; 

(ii)  Take  appropriate  follow-up  action 
with  regard  to  those  complaints; 

(iii)  If  considered  necessary  oy  the 
agency,  refer  complainants  to 
appropriate  Federal,  State,  and  other 
agencies  if  the  complaints  do  not  relate 
to  the  agency's  standards;  and 

(iv)  Require  institutions  or  programs 
to  make  available  to  students  the 
agency's  mailing  address  or  telephone 
number  for  complaints. 

(12)  Compliance  with  the  institution's 
program  responsibilities  under  Title  IV 
of  the  Act.  "The  agency  shall  have 
standards  that  require  institutions  to  be 
in  compliance  with  their 
responsibilities  under  the  Title  IV,  HEA 
programs.  The  agency's  assessment 
under  these  standards  shall  be  based  on 
program  reviews,  financial  and 
compliance  audits,  audited  financial 
statements,  and  any  other  information 
that  the  Secretary  provides. 

(13)  The  institution's  practice  of 
making  refunds  to  students.  The  agency 
shall  have — 

(i)  A  refund  policy,  that  must  be 
approved  by  the  Secretary,  that  provides 
for  a  fair  and  equitable  refund  to  a 
student  of  tuition,  fees,  and  other 
institutional  charges;  and 

(ii)  Standards  that  enable  it  to  assess 
whether  an  institution  complies  with  its 
refund  policy. 

(c)(1)  An  accrediting  agency  shall  take 
appropriate  action  if  its  review  of  an 
institution  or  program  under  any 
standard  indicates  that  the  institution  or 
program  is  not  in  compliance  with  that 
standard. 

(2)  If  the  agency  believes  that  the 
institution  or  program  is  not  in 
compliance  with  the  standards,  the 
agency  shall — 

(i)  Take  prompt  adverse  action  against 
the  institution  or  program;  or 

(ii)  Require  the  institution  or  program 
to  take  appropriate  action  to  bring  itself 
into  compliance,  or  to  ensure  its 
continued  compliance,  with  the 
agency's  standards  within  a  time  frame 
specified  by  the  agency. 

(3)  The  accrediting  agency  has  sole 
discretion  to  determine  the  time  frame 


specified  in  paragraph  (c)(2)(ii)  of  this 
section  for  the  institution  or  program  to 
bring  itself  into  compliance  with  agency 
standards.  However,  except  as  indicated 
in  paragraph  (c)(4)  of  this  section,  the 
specified  period  may  not  exceed  18 
months. 

(4)  If  the  institution  or  program  does 
not  bring  itself  into  compliance  within 
the  specified  period,  the  agency  must 
take  adverse  action  unless  the  agency 
extends  the  period  for  achieving 
compliance  for  good  cause. 

(d)  An  accrediting  agency  shall  have 
a  reasonable  basis  for  determining  that 
the  information  it  relies  on  for  making 
the  assessments  described  in  paragraphs 
(b)  and  (c)  of  this  section  is  accurate. 

(e)  An  accrediting  agency  that  has 
established  and  applies  the  standards  in 
paragraph  (b)  of  this  section  may 
establish  any  additional  accreditation 
standards  as  it  deems  appropriate. 

(Authority:  20  U.S.C.  1091.  1099b) 

§  602.27    Additional  raquired  operating 
procedures. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  it 
satisfies  the  procedural  requirements 
contained  in  other  provisions  of  this 
part  and  the  additional  requirements 
contained  in  paragraphs  (b)  through  (h) 
of  this  section. 

(b)  If  the  accrediting  agency  accredits 
institutions  and  that  accreditation 
enables  those  institutions  to  seek 
eligibility  to  participate  in  Title  IV,  HEA 
programs — 

(1)  The  agency  requires  the  institution 
to— 

(i)  Notify  the  agency  if  the  institution 
plans  to  establish  a  branch  campus  or  an 
additional  location;  and 

(ii)  Submit  a  business  plan  described 
in  paragraph  (b)(2)  of  this  section  if  the 
institution  plans  to  operate  a  branch 
campus  or  additional  location — 

(A)  That  is  geographically  apart  from 
the  main  campus; 

(B)  That  has  its  own  separate 
administrative  structure,  services,  and 
facilities,  and 

(C)  At  which  the  institution  plans  to 
offer  a  complete  educational  program; 

(2)  The  business  plan  that  an 
institution  submits  under  paragraph 
(b)(l)(ii)  of  this  section  must  contain  a 
description  of — 

(i)  The  educational  program  to  be 
offered  at  the  branch  campus  or 
location; 

(ii)  The  projected  revenues  and 
expenditures  and  cash  flow  at  the 
branch  campus  or  location;  and 
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(iii)  The  operation,  management,  and 
physical  resources  at  the  branch  campus 
or  location; 

(3)  The  agency  extends  accreditation 
to  the  branch  campus  or  additional 
location  only  after  evaluating  the 
business  plan  and  taking  other 
necessary  actions  to  permit  the  agency 
to  determine  that  the  branch  campus  or 
additional  location  has  sufficient 
educational,  fmancial,  operational, 
management,  and  physical  resources  to 
satisfy  the  accrediting  agency's 
standards  for  accreditation: 

(4)  The  agency  undertakes  a  site  visit 
of  the  branch  campus  or  additional 
location  as  soon  as  practicable,  but  no 
later  than  six  months  after  the 
establishment  of  that  branch  campus  or 
additional  location; 

(5)  The  agency  undertakes  a  site  visit 
of  an  institution  that  has  undergone  a 
change  of  ownership  that  resulted  in  a 
change  of  control  as  soon  as  practicable, 
but  no  later  than  six  months  after  the 
change  of  ownership;  and 

(6)  The  agency  requires  any 
institution  it  accredits  that  enters  into  a 
teach-out  agreement  with  another 
institution  to  submit  to  the  accrediting 
agency  for  approval  a  teach-out 
agreement  that  is  consistent  with 
applicable  standards  and  regulations. 

(c)  The  accrediting  agency  maintains 
and  makes  publicly  available  written 
materials  describing — 

(1)  Each  type  of  accreditation  and 
preaccreditation  granted  by  the  agency; 

(2)  Its  procedures  for  applying  for 
accreditation  or  preaccreditation; 

(3)  The  criteria  and  procedures  used 
by  the  agency  for  determining  whether 
to  grant,  reaffirm,  reinstate,  deny, 
restrict,  revoke,  or  take  any  other  action 
related  to  each  type  of  accreditation  and 
preaccreditation  that  the  agency  grants; 

(4)  The  names,  academic  ana 
professional  qualiHcations,  and  relevant 
employment  and  organizational 
amiiations  of  the  members  of  the 
agency's  policy  and  decisionmaking 
bodies  as  well  as  the  agency's  principal 
administrative  sta^;  and 

(5)  The  institutions  or  programs  that 
the  agency  currently  accredits  or 
preaccredits  and  the  date  when  the 
agency  will  review  or  reconsider  the 
accreditation  or  preaccreditation  of  each 
institution  or  program. 

(d)  In  accordance  with  agency  policy, 
the  accrediting  agency  publishes  the 
year  when  an  institution  or  program 
subject  to  its  jurisdiction  is  being 
considered  for  accreditation  or 
preaccreditation  and  provides  an 
opportunity  for  public  comment 
concerning  the  institution's  or 
program's  qualiHcations  for 
accreditation  or  preaccreditation. 


(e)  The  accrediting  agency  provides 
advance  public  notice  of  proposed  new 
or  revised  criteria,  giving  interested 
parties  adequate  opportunity  to 
comment  on  these  proposals  prior  to 
their  adoption. 

(fl  The  accrediting  agency — 

(1)  Reviews  any  complaint  against  an 
accredited  institution  or  program,  or  the 
agency  itself,  that  is  related  to  the 
agency's  standards,  criteria,  or 
procedures;  and 

(2)  Resolves  the  complaint  in  a  timely, 
fair,  and  equitable  manner. 

(g)  The  accrediting  agency  ensures 
that  if  an  institution  or  program  elects 
to  make  a  public  disclosure  of  its 
accreditation  or  preaccreditation  status 
granted  by  the  agency,  the  institution  or 
program  discloses  that  status  accurately, 
including  the  specific  academic  or 
instructional  programs  covered  by  that 
status. 

(h)  The  accrediting  agency  provides 
for  the  public  correction  of  incorrect  or 
misleading  information  about — 

(1)  The  accreditation  status  of  an 
accredited  or  preaccredited  institution 
or  program; 

(2)  The  contents  of  reports  of  site  team 
visitors;  and 

(3)  The  agency's  accrediting  actions. 

(Authority:  20  U.S.C.  1099b) 

§  602^8    Due  process  for  Institutions  and 
progrsms. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  the 
procedures  it  uses  throughout  the 
accrediting  process  satisfy  due  process 
reouirements. 

(d)  The  Secretary  considers  that  an 
accrediting  agency's  procedures  salisf>- 
due  process  requirements  if — 

(1)  The  agency  sets  forth  in  writing  its 
procedures  governing  its  accreditation 
or  preaccreditation  processes; 

(2)  The  agency's  procedures  afford  an 
institution  or  program  a  reasonable 
period  of  time  to  comply  with  agency 
requests  for  information  and  documents; 

(3)  The  agency  notifies  the  institution 
or  program  in  vmting  of  any  adverse 
accrediting  action; 

(4)  The  agency's  notice  describes  with 
particularity  the  basis  for  any  adverse 
accrediting  action; 

(5)  The  agency  permits  the  institution 
or  program  the  opportunity  to  appeal  an 
adverse  accrediting  action,  and  the  right 
to  representation  by  counsel  during  an 
app>eal.  except  that  the  agency,  at  its 
sole  discretion,  may  limit  the  appeal  to 
a  written  appeal;  and 

(6)  The  agency  notifies  the  applicant 
in  writing  of  the  result  of  the  appeal  and 
the  basis  for  that  result. 


(Authority:  20  U  S.C.  1099b) 

§  802.29    Notification  of  accrediting  agency 
decisions. 

,  (a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demonstrate  to  the  Secretary  that  its 
written  policies,  procedures,  and 
practices  require  it  to  notify  the 
Secretary,  the  appropriate  State 
postsecondary  review  entity,  the 
appropriate  accrediting  agencies,  and 
the  public  of  the  following  types  of 
decisions,  no  later  than  30  days  after  a 
decision  is  made: 

(1)  A  decision  by  the  agency  to  award 
initial  accreditation  or  preaccreditation 
to  an  institution  or  program. 

(2)  A  final  decision  by  the  agency  to — 
(i)  Deny,  withdraw,  suspend,  or 

terminate  the  accreditation  or 
preaccreditation  of  an  institution  or 
program:  or 

(ii)  Take  other  adverse  action  against 
an  institution  or  program. 

(3)  A  decision  by  the  agency  to  place 
an  institution  or  program  on  probation. 

(4)  A  decision  by  an  accredited 
institution  or  program  to  withdraw 
voluntarily  from  accreditation  or  formal 
preaccreditation  status. 

(5)  A  decision  by  an  accredited 
institution  or  program  to  let  its 
accreditation  or  preaccreditation  lapse. 

(b)  No  later  than  60  days  after  a  final 
decision,  the  accrediting  agency  makes 
available  to  the  Secretary,  the 
appropriate  State  postsecondar>'  review 
entity,  and  the  public  upon  request,  a 
brief  statement  supporting  the  agency's 
determination  to  deny,  withdraw, 
suspend,  or  terminate  the  accreditation 
or  preaccreditation  of  an  institution  or 
program  and  the  comments  of  the 
affected  institution  or  program  with 
regard  to  that  decision. 

(Authority:  20  LI.S.C.  1099b) 

§  602.30    Regard  for  decisions  of  States 
and  ottter  accrediting  agencies. 

(a)  To  be  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting 
agency,  an  accrediting  agency  must 
demon.strate  to  the  Secretary  that — 

(1)  If  the  accrediting  agency  accredits 
institutions — 

(i)  The  agency  accredits  only  those 
institutions  that  are  legally  authorized 
under  applicable  State  law  to  provide  a 
program  of  education  beyond  the 
secondary  level; 

(ii)  The  agency  does  not  renew,  under 
the  conditions  described  in  paragraph 
(b)  of  this  section,  the  accreditation  or 
preaccreditation  of  an  institution  during 
a  period  in  which  the  institution — 

(A)  Is  the  subject  of  an  interim  action 
by  a  recognized  institutional  accrediting 
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agency  potentially  leading  to  the 
suspension,  revocation,  or  termination 
of  accreditation  or  preaccreditation  or 
by  a  State  agency  potentially  leading  to 
the  suspension,  revocation,  or 
termination  of  the  institution's  legal 
authority  to  provide  postsecondary 
education;  or 

(B)  Has  been  notified  of  the  loss  of 
accreditation,  or  the  suspension, 
revocation,  or  termination  by  the  State 
of  the  institution's  legal  authority  to 
provide  postsecondary  education,  and 
the  due  process  procedures  required  by 
the  action  have  not  been  completed; 

(iii)  In  considering  whether  to  grant 
initial  accreditation  or  preaccreditation 
to  an  institution,  the  agency  takes  into 
account  actions  by — 

(A)  Recognized  institutional 
accrediting  agencies  that  have  denied 
accreditation  or  preaccreditation  to  the 
institution,  placed  the  institution  on 
public  probationary  status,  or  revoked 
the  accreditation  or  preaccreditation  of 
the  institution;  and 

(B)  A  State  agency  that  has 
suspended,  revoked,  or  terminated  the 
institution's  legal  authority  to  provide 
postsecondary  education:  and 

(iv)  If  the  agency  grants  accreditation 
or  preaccreditation  to  an  institution 
notwithstanding  the  actions  described 
in  paragraph  (a)(l)(ii)or  (a)(l)(iii)  of  this 
section,  the  agency  shall  provide  to  the 
Secretary  a  thorough  explanation, 
consistent  with  its  accreditation 
standards,  why  the  previous  action  by  a 
recognized  institutional  accrediting 
agency  or  the  State  does  not  preclude 
the  agency's  grant  of  accreditation  or 
preaccreditation:  and 

(v)  If  a  recognized  institutional 
accrediting  agency  takes  an  adverse 
action  with  respect  to  a  dually- 
accredited  institution  or  places  the 
institution  on  public  probationary 
status,  or  if  a  programmatic  accrediting 
agency  takes  an  adverse  action  with 
respect  to  a  program  offered  by  the 
institution  or  places  the  program  on 
public  probation  for  reasons  associated 
with  the  overall  institution  rather  than 
the  specific  program,  the  agency  shall 
promptly  review  its  accreditation  or 
preaccreditation  of  the  institution  to 
determine  if  it  should  also  take  adverse 
action  against  the  institution. 

(2)  If  tne  accrediting  agency  accredits 
programs — 

(i)  The  agency  does  not  renew,  under 
the  conditions  described  in  paragraph 
(b)  of  this  section,  the  accreditation  or 
preaccreditation  status  of  a  program 
during  any  period  in  which  the 
institution  offering  the  program — 

(A)  Is  the  subject  of  an  interim  action 
by  a  recognized  institutional  accrediting 
agency  potentially  leading  to  the 


suspension,  revocation,  or  termination 
of  accreditation  or  preaccreditation  or 
by  a  State  agency  potentially  leading  to 
the  suspension,  revocation,  or 
termination  of  the  institution's  legal 
authority  to  provide  postsecondary 
education:  or 

(B)  Has  been  notified  of  the  loss  of 
accreditation,  or  the  suspension, 
revocation,  or  termination  by  the  State 
of  the  institution's  legal  authority  to 
provide  postsecondary  education,  and 
the  due  process  procedures  required  by 
the  action  have  not  been  completed; 

(ii)  In  considering  whether  to  grant 
initial  accreditation  or  preaccreditation 
to  a  program,  the  agency  takes  into 
account  actions  by — 

(A)  Recognized  institutional 
accrediting  agencies  that  have  denied 
accreditation  or  preaccreditation  to  the 
institution  offering  the  program,  placed 
the  institution  on  public  probationary 
status,  or  revoked  the  accreditation  or 
preaccreditation  of  the  institution;  and 

(B)  A  State  agency  that  has 
suspended,  revoked,  or  terminated  the 
institution's  legal  authority  to  provide 
postsecondary  education; 

(iii)  If  the  agency  grants  accreditation 
or  preaccreditation  to  a  program 
notwithstanding  the  actions  described 
in  paragraph  (a)(2)(ii)  of  this  section,  the 
agency  provides  to  the  Secretary  a 
thorough  explanation,  consistent  with 
its  accreditation  standards,  why  the 
previous  action  by  a  recognized 
institutional  accrediting  agency  or  the 
State  does  not  preclude  the  agency's 
grant  of  accreditation  or 
preaccreditation;  and 

(iv)  If  a  recognized  institutional 
accrediting  agency  takes  adverse  action 
with  respect  to  the  institution  offering 
the  program  or  places  the  institution  on 
public  probationary  status,  the  agency 
promptly  reviews  its  accreditation  or 
preaccreditation  of  the  program  to 
determine  if  it  should  take  adverse 
action  against  the  program. 

(3)  The  agency  routinely  shares 
information  with  other  appropriate 
recognized  accrediting  agencies  and 
State  agencies  information  about  the 
accreditation  or  preaccreditation  status 
of  an  institution  or  program  and  any 
actions  it  has  taken  regarding  the 
institution's  or  program's  accreditation 
or  preaccreditation. 

(d)  An  accrediting  agency  is  subject  to 
the  requirements  contained  in 
paragraph  (a)  of  this  section  if  the 
accrediting  agency  knew,  or  should 
have  known,  of  the  actions  being  taken 
by  another  recognized  accrediting 
agency  or  State  agency. 

(Authority:  20  U.S.C.  1099b) 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Appendix  A  to  Preamble — Major  Issues 
Discussed  at  the  Regional  Meetings 

The  Department  convened  four 
regional  meetings  in  September  1992  to 
obtain  public  involvement  in  the 
development  of  regulations  to 
implement  Title  IV,  part  H,  subpart  2  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992,  Public  Law  102- 
325.  This  subpart  describes  the 
procedures  and  criteria  to  be  used  for 
the  Secretary's  recognition  of 
accrediting  agencies. 

The  Department  invited  individuals 
and  representatives  of  groups  involved 
in  student  financial  assistance  programs 
to  the  four  regional  meetings.  At  each 
meeting,  the  Department  provided  for  a 
comprehensive  discussion  and 
exchange  of  information  regarding  the 
implementation  of  subpart  2  by 
providing  participants  with  an  issue 
paper  that  raised  issues  and  questions 
with  regard  to  the  statutory  provisions 
included  in  subpart  2.  The  following  is 
a  summary  of  the  information  provided 
to  the  Department  by  participants  at  the 
regional  meetings.  The  section  of  the 
proposed  regulations  that  is  the  subject 
of  the  information  is  provided  as  a 
reference. 

Separate  and  independent 
requirement — §602.3.  Participants  in 
the  regional  meetings  suggested  that,  in 
order  for  an  accrediting  agency  to  obtain 
a  waiver  of  the  requirement  that  it  be 
separate  from  and  independent  of,  both 
administratively  and  financially,  any 
related,  associated,  affiliated,  trade 
association  or  membership  organization, 
an  agency  should  have  to  demonstrate 
that  (a)  its  parent  body  has  no  role  in 
making  or  ratifying  its  accrediting 
decisions,  (b)  it  has  sufficient  budget 
and  administrative  autonomy  to  carry 
out  its  required  accrediting 
responsibilities,  and  (c)  information 
obtained  in  the  course  of  its  accrediting 
process  is  not  made  available  to  the 
parent  body  unless  it  is  public 
information. 

Unannounced  visits  by  the 
Secretary— §  602.10.  Participants 
discussed  the  conditions  under  which 
an  unannounced  visit  to  either  an 
accrediting  agency  or  an  institution  or 
program  that  it  accredits,  as  part  of  the 
Secretary's  comprehensive  review  and 
evaluation  of  the  agency,  was 
appropriate  and  suggested  that  such  a 
visit  would  be  appropriate  only  if  (a)  the 
Secretary  had  evidence  of  the  agency's 
non-compliance  with  the  statute  or 
Departmental  regulations  and  (b)  an 
unannounced  site  visit  would  assist  in 
investigating  the  non-compliance. 
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Review  by  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity— §602.12.  Participants 
discussed  the  role  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity  in  reviewing  the 
applications  of  accrediting  agencies 
seeking  recognition  by  the  Secretary  and 
suggested  that  an  agency  should  have  an 
opportunity  to  appeal  the  Advisory 
Committee's  recommendation  before  the 
Secretary  reaches  a  final  decision. 

Limitation,  suspension,  or  termination 
of  recognition — §  602.14.  Participants 
discussed  the  process  the  Secretary 
should  use  in  determining  whether  to 
limit,  suspend,  or  terminate  an 
accrediting  agency's  recognition  if  the 
Secretary  determines,  after  notice  and 
opportunity  for  a  hearing,  that  the 
agency  has  failed  to  satisfy  one  or  more  - 
of  the  requirements  for  recognition. 
They  suggested  that  the  proposed 
regulations  should  afford  the  agency 
due  process  by  providing  (a)  written 
notice  to  the  agency,  (b)  opportunity  for 
the  agency  to  respond  in  writing,  (c) 
public  review  by  the  Advisory 
Committee,  (d)  a  written  decision  by  the 
Advisory  Committee,  and  (e)  an  appeal 
to  the  Secretary. 

Ability  and  experience — §  602.21- 
§602.22.  Participants  discussed  what 
standards  the  Secretary  should  use  to 
determine  whether  an  accrediting 
agency  demonstrates  sufficient  ability 
and  experience  in  operating  as  an 
accrediting  agency.  Most  favored 
retention  of  the  language  contained  in 
the  current  regulations  on  these  issues, 
but  a  minority  expressed  concern  that 
these  requirements  placed  undue 
burden  on  new  agencies  seeking  initial 
recognition. 

Unannounced  site  visits  by 
accrediting  agencies — §  602.24. 
Participants  discussed  whether  the 
proposed  regulations  should  contain 


specific  guidance  on  how  and  when 
accrediting  agencies  were  to  conduct 
unannounced  site  visits  to  institutions 
that  offer  vocational  education  and 
training  and  also  what  institutions  were 
to  be  visited.  They  were  in  agreement 
that  the  agency  should  have  discretion 
to  decide  how  and  when  the  visits  took 
place;  they  were  divided  on  the 
definition  of  institutions  that  offer 
vocational  education,  so  they  were 
divided  on  what  institutions  should  be 
visited. 

Required  accreditation  standards — 
§602.26.  Participants  discussed  the 
standards  that  accrediting  agencies  must 
have  for  13  specific  areas.  They  feU  that 
programmatic  accrediting  agencies  and 
those  agencies  that  do  not  accredit  for 
purpo.ses  of  Title  IV  should  be  exempt 
from  the  standards  that  address  default 
rates,  institutional  compliance  with  its 
program  responsibilities  under  Title  IV. 
and  refund  policies.  Their  comments  on 
specific  standards  were  as  follows: 

Program  length  and  tuition  and  fees — 
§602.26(bl(7).  Participants  felt  that 
accrediting  agencies  should  assess  these 
in  relation  to  the  subject  matter  taught 
and  the  objectives  of  the  degrees  or 
credentials  offered.  They  also  felt  that 
the  proposed  regulations  should  protect 
agencies  against  lawsuits  alleging 
violation  of  anti-trust  laws. 

Measures  of  program  length  in  clock 
hours  or  credit  hours — §  602.26(b)(8). 
Participants  felt  that  accrediting 
agencies  should  be  expected  to  evaluate 
program  length  at  non-degree  granting 
institutions  for  consistency  with  the 
time  required  to  develop  the  knowledge 
base  and  skills  necessary  for  entry  level 
to  the  vocation  for  which  the  students 
are  being  prepared.  In  the  case  of 
degree-granting  institutions, 
participants  felt  that  agencies  should 
evaluate  program  length  for  consistency 
with  usual  practice  in  higher  education. 


Success  with  respect  to  student 
acbie\'ement—§  602.26(bll9j. 
Participants  felt  that  accrediting 
agencies  should  be  required  to  consider 
completion  rates,  job  placement  rates, 
and  State  licensing  examination  pass 
rates  for  institutions  or  programs  that 
purport  to  train  individuals  for 
occupations,  vocations,  or  professions. 
Most  participants  felt  that  agencies 
should  be  given  the  fiexibility  to 
establish  standards  for  these  areas,  but 
a  minority  felt  that  the  proposed 
regulations  should  contain  specific 
requirements. 

Defauh  rates— §602.26(b)(10).  Most 
participants  felt  that  accrediting 
agencies  should  review  schools  for 
compliance  with  agency  standards  if 
their  default  rate  exceeded  a  certain 
rate,  but  some  felt  that  agencies  should 
have  to  remove  accreditation  if  the 
default  rate  exceeded  a  certain  value. 

Due  process  for  institutions  and 
programs — §602.28.  Participants  felt 
that  accrediting  agencies  should  be 
expected  to  adhere  to  principles  of 
fundamental  procedural  fairness  in 
dealing  with  institutions  or  programs. 
They  also  felt  that  any  opportunity  for 
a  hearing  that  an  agency  might  provide 
did  not  necessarily  imply  a  personal 
appearance  by  representatives  of  the 
institution  or  program. 

Implementation  of  the  regulations. 
Participants  felt  that  accrediting 
agencies  should  have  8-12  months  from 
the  effective  date  of  the  regulations  to 
come  into  compliance. 

Preamble.  Participants  felt  that  a 
preamble  should  be  included  to 
establish  the  context  for  the 
interpretation  of  the  regulations. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  667 
RIN:  1840-A889 

State  Postsecondary  Review  Program 

agency:  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  to  implement  the  State 
Postsecondary  Review  Program  (SPRP) 
authorized  under  title  IV,  part  H. 
subpart  1  of  the  Higher  Education  Act 
of  1965,  as  amended  (HEA).  Under  the 
SPRP.  the  Secretary  enters  into  an 
agreement  with  a  State  in  which  the 
State  designates  a  postsecondary  review 
entity  (SPRE)  that  is  responsible  for 
conducting  or  coordinating  reviews  of 
institutions  of  higher  education  referred 
to  the  State  by  the  Secretary  under 
specific  statutory  provisions.  The 
purpose  of  the  reviews  is  to  determine 
whether  those  institutions  should 
continue  to  participate  in  the  Title  IV. 
HEA  programs.  The  SPRE  reviews 
institutions  on  the  basis  of  standards 
developed  in  consultation  with 
institutions  located  in  the  State.  The 
Secretary  reimburses  SPREs  for  costs 
they  incur  under  the  SPRP. 
DATES:  Comments  must  be  received  on 
or  before  March  21,  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  John  Kolotos,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SVV,.  room  4318.  ROB-3.  ' 
Washington.  DC  20202-5244. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kolotos.  Telephone:  (202)  708-7888. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
approve  a  postsecondary  education 
institution  to  participate  in  the  student 
financial  assistance  programs 
authorized  under  Title  IV  of  the  HEA 
(Title  IV,  HEA  programs)  and  many 
other  Federal  programs,  the  Secretary 
must  determine,  in  part,  that  the 
institution  satisfies  the  statutory 
definition  of  an  "institution  of  higher 
education."  Under  the  HEA  and  other 
Federal  statutes,  one  element  of  that 
definition  requires  an  eligible 


institution  of  higher  education  to  be 
accredited  or  preaccredited  by  an 
accrediting  agency  recognized  by  the 
Secretary  as  a  reliable  authority  as  to  the 
quality  of  the  education  or  training 
provided  by  the  institution.  Another 
element  requires  an  eligible  institution 
to  be  legally  authorized  to  provide  an 
educational  program  beyond  the 
secondary  level  in  the  State  in  which  it 
is  located.  Thus,  the  statutory  definition 
of  an  institution  of  higher  education 
provides  the  framework  for  a  shared 
responsibility  among  accrediting 
agencies.  States,  and  the  Federal 
government  to  ensure  that  the  "gate"  to 
the  Title  iV,  HEA  programs  is  opened  to 
only  those  institutions  that  provide 
students  with  quality  education  or 
training  worth  the  time,  energy,  and 
money  they  invest  in  it.  The  three 
"gatekeepers"  sharing  this 
responsibility  have  traditionally  been 
referred  to  as  "the  triad."  While  the 
concept  of  a  triad  of  entities  responsible 
for  gatekeeping  has  had  a  long  history, 
the  triad  has  not  always  worked  as 
effectively  as  it  should  to  ensure 
educational  quality,  nor  has  it  served  as 
an  effective  deterrent  to  abuse  by 
institutions  participating  in  the  Title  IV, 
HEA  programs.  For  several  years, 
certain  institutions  participating  in  the 
Title  IV,  HEA  programs  have  failed  to 
provide  students  with  education  or 
training  of  an  acceptable  level  of 
quality:  they  have  also  failed  to  treat 
students  fairly.  In  addition,  they  have 
failed  to  meet  acceptable  standards  of 
financial  responsibility  and 
administrative  capability  and  to 
adequately  protect  Title  IV.  HEA 
program  funds  entrusted  to  them.  The 
institutions  that  have  engaged  in  these 
abusive  practices  are  not  restricted  to  a 
particular  sector  of  higher  education. 
Rather,  the  abuses  have  been  found  in 
all  types  of  institutions  participating  in 
the  Title  IV.  HEA  programs,  including 
those  in  the  private  non-profit  and 
public  sectors  of  higher  education  as 
well  as  those  in  the  proprietary  sector. 

At  the  same  time,  gatekeeping 
functions  have  not  been  carried  out 
effectively.  For  example,  some 
accrediting  agencies  have  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  or  programs  they 
accredit  or  to  protect  student  interests 
when  they  accredit  particular 
institutions  or  programs.  Moreover, 
some  States  have  also  not  taken 
sufficient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  institutions  they  authorize  or  license 
to  operate  in  the  State  or  to  protect 
student  interests.  Finally,  the  Federal 


government's  management  of  its 
responsibilities  to  determine  eligibility 
and  to  certify  institutions  to  participate 
in  the  Title  IV,  HEA  programs  has  not 
always  been  adequate  to  prevent 
abusive  practices  at  institutions  that 
participate  in  those  programs. 

Consequently,  in  tne  Higher 
Education  Amendments  of  1992,  Public 
Law  102-325,  Congress  amended  the 
HEA  to  provide  for  a  new  part  H  of  Title 
IV  entitled  "Program  Integrity  Triad." 
Under  that  part.  States  and  accrediting 
agencies  are  required  to  assume  major 
new  oversight  responsibilities,  and 
States,  accrediting  associations,  and  the 
Secretary  are  linked  to  create  a  stronger 
and  more  coordinated  evaluation  of 
institutions  that  participate  or  wish  to 
participate  in  the  Title  IV,  HEA 
programs.  The  Secretary  believes  that 
the  most  appropriate  approach  to  this 
coordinated  evaluation  of  institutions 
by  the  three  components  of  the  triad  is 
a  complementary  one  with  each 
component  focusing  its  evaluation  on  its 
obligations  within  the  context  of  the 
HEA.  Thus,  the  focus  for  accrediting 
agencies  is  the  quality  of  education  or 
training  provided  by  the  institutions  or 
programs  they  accredit.  For  States, 
which  already  had  responsibility  for 
determining  that  institutions  have  the 
legal  authority  to  operate  within  the 
State,  the  HEA  added  a  new  focus: 
reviewing  institutions  that  trigger 
certain  statutory  review  criteria.  The 
focus  of  the  Secretary's  evaluation  of 
institutions  is  the  administrative  and 
financial  capacity  of  those  institutions 
to  participate  in  the  Title  IV,  HEA 
programs. 

Tne  statute  allocates  legal 
responsibility  among  the  entities  that 
compose  the  program  integrity  triad. 
While  specific  statutory  responsibilities 
for  the  three  triad  entities  may  overlap, 
when  viewed  as  a  whole  the  triad  brings 
together  in  a  coordinated  fashion  three 
different  but  very  important  aspects  of 
institutional  review.  Within  this 
statutory  scheme,  the  Secretary  has 
sought  to  assure  that  the  gatekeeping 
system  operates  as  efficiently  as 
possible,  with  maximum  integration 
among  the  three  triad  entities  and 
without  unnecessary  burden  on 
postsecondary  institutions.  In  order  to 
assist  the  Secretary  in  designing  a  final 
regulation  that  achieve  these  goals,  the 
Secretary  specifically  requests  comment 
on  the  following  questions: 

(1)  In  several  areas,  the  statute 
specifically  requires  each  triad  entity  to 
evaluate  an  institution  under  the  same 
or  similar  standards.  For  example,  a 
SPRE  and  an  accrediting  agency  may 
establish  different  standards  for 
evaluating  the  financial  responsibility  of 
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an  institution  or  for  evaluating  the 
success  of  an  institution's  educational 
program.  Thus,  a  reviewed  institution 
would  need  to  satisfy  the  SPRE's  and 
the  accrediting  agency's  standards  even 
though  those  standards  address  the 
same  areas.  How  should  Hnal 
regulations  be  structured  to  both  reduce 
the  burden  on  institutions  and  enable 
the  triad  entities  to  carry  out  effectively 
their  statutory  functions? 

(2)  Should  the  flnal  regulations  be 
more  explicit  in  identifying  levels, 
characteristics,  or  definitions  for  any  of 
the  assessment  or  review  criteria  that  a 
triad  entity  is  expected  to  consider  in  its 
evaluation  of  an  institution? 

Subpart  1  of  part  H  creates  a  new 
program,  the  State  Postsecondary 
Review  Program,  or  SPRP,  under  which 
State  oversight  of  institutions 
participating  in  the  Title  IV,  HEA 
programs  is  strengthened.  Subpart  2  of 
part  H  establishes  procedures  and 
criteria  under  which  the  Secretary 
recognizes  an  accrediting  agency  as  a 
reliable  authority  as  to  the  quality  of  the 
education  or  training  offered  by 
institutions  that  the  agency  accredits. 
Lastly,  Subpart  3  specifies  the 
procedures  the  Secretary  uses  to 
determine  whether  an  institution  meets 
the  eligibility  requirements  and  has  the 
administrative  capacity  and  financial 
responsibility  to  administer  the  Title  IV, 
HEA  programs. 

Along  with  this  Notice  of  Proposed 
Rulemaking,  the  Secretar>'  publishes  in 
the  Federal  Register  the  NPRM  to 
implement  the  accrediting  agency 
provisions  in  Subpart  2  of  part  H  of  the 
HEA.  This  provides  interested  parties 
the  opportunity  to  comment  on  the 
SPRP  and  accreditation  isfPRMs  in  a 
coordinated  way.  The  Secretary  also 
intends  to  publish  in  the  Federal 
Register  a  NPRM  implementing  subpart 
3  of  part  H  of  the  HEA  before  the  date 
the  proposed  regulations  for  Subparts  1 
and  2  of  part  H  of  the  HEA  become  final 
regulations. 

Under  the  SPRP,  each  State  designates 
a  single  SPRE  that  reviews  institutions 
participating  in  the  Title  IV,  HEA 
programs  that  are  referred  to  the  State 
for  review  by  the  Secretary  under 
specific  statutory  provisions. 

The  SPRE  reviews  referred 
institutions  using  standards  that  it  must 
develop  in  consultation  with 
institutions  located  in  the  State.  Areas 
that  those  standards  must  cover  are  also 
set  forth  in  specific  statutory  provisions. 
Before  a  SPRE  may  review  an  institution 
under  those  standards,  the  standards 
must  be  evaluated  by  the  Secretary  and 
not  disapproved  by  the  Secretary. 

If  a  SPRE  finds  that  an  institution  it 
reviews  does  not  satisfy  the  State's 


review  standards,  the  SPRE  may  require 
the  institution  to  take  prompt  actions  to 
bring  itself  into  compliance  with  the 
State's  standards,  or  the  SPRE  may 
determine  that  the  institution  should  no 
longer  participate  in  the  Title  IV,  HEA 
programs.  The  Secretary  recognizes  that, 
in  the  former  case,  an  institution  may 
have  cause  for  not  meeting  the  State's 
review  standards.  Therefore,  the 
Secretary  proposes  that  SPREs  provide 
the  institution  the  opportunity  to 
present  compelling  evidence  that 
demonstrates  that  its  failure  to  meet  the 
State's  review  standards  does  not 
warrant  any  further  action  by  the  SPRE. 

Where  the  SPRE  determines  that  an 
institution  should  no  longer  participate 
in  the  Title  IV,  HEA  programs,  the  SPRE 
notifies  the  Secretary  of  that 
determination;  and,  as  required  under 
section  494C(h)  of  the  HEA,  the 
Secretary  immediately  terminates  the 
institution's  participation  in  the  Title 
IV,  HEA  programs. 

In  implementing  their  role  under  the 
State  Postsecondary  Review  Program, 
the  Secretary  expects  States  to  develop 
rigorous  educational,  administrative, 
and  financial  review  standards  and  to 
conduct  thorough,  impartial  reviews  of 
referred  institutions  under  those 
standards.  Therefore,  the  Secretary 
anticipates  that  SPRE  reviews  will  lead 
to  increases  in  the  quality  of  education 
and  training  provided  by  institutions 
that  comply  with  or  ascribe  to  the 
State's  review  standards.  The  Secretary 
also  anticipates  that,  through  reviews  of 
referred  institutions,  SPREs  will  help  to 
reduce  fraud,  waste,  and  abuse  in  the 
Title  IV,  HEA  programs  by  taking 
actions  to  effect  the  termination  of 
institutions  that  (1)  fail  substantially  to 
meet  the  State's  review  standards,  and 
are  recalcitrant  in  taking  actions  to  come 
into  compliance  with  those  standards, 
or  (2)  are  involved  in  fraudulent 
practices. 

These  proposed  regulations  were 
subject  to  the  negotiated  rulemaking 
process  in  accordance  with  section  492 
of  the  HEA.  Under  the  negotiated 
rulemaking  process,  the  Secretary 
convened  four  regional  meetings  in 
September  1992  to  obtain  public 
involvement  in  the  development  of 
these  proposed  regulations.  The 
meetings  were  held  in  San  Francisco, 
Atlanta,  New  York,  and  Kansas  City. 
Before  convening  the  meetings,  the 
Secretary  held  a  meeting  in  Washington, 
DC  in  August  1992  to  invite  comments 
from  interested  parties  as  to  the  key 
issues  that  should  be  addressed  at  the 
regional  meetings.  At  the  four  regional 
meetings,  the  Secretary  provided 
attendees  with  a  list  of  issues  that 
needed  to  be  addressed  in  these 


proposed  regulations.  A  summary  of  the 
responses  of  the  attendees  is  contained 
in  Appendix  A  to  these  proposed 
regulations. 

Individuals  and  groups  who  attended 
the  regional  meetings  nominated 
individuals  to  participate  in  the 
negotiated  rulemaking  process.  The 
Secretary  selected  negotiators  from  the 
list  of  nominees  to  reflect  all  the  groups 
that  are  involved  in  the  Title  IV.  HEA 
programs.  With  regard  to  these  proposed 
regulations,  the  Secretary  chose 
negotiators  who  reflected  the  diversity 
of  State  higher  education  authorities, 
the  interests  of  accrediting  bodies, 
national  organizations  of  student 
financial  aid  administrators,  institutions 
of  higher  education,  and  students. 

In  accordance  with  section  492(b)  of 
the  HEA.  the  Secretary  prepared  draft 
proposed  regulations  and  negotiated 
provisions  of  the  draft  with  the 
negotiators.  Two  negotiating  sessions 
were  held:  one  in  April  1993  and  one  in 
June  1993.  During  the  second  session, 
the  negotiators  elected  not  to  reach 
consensus  on  any  of  the  provisions 
included  in  this  notice  of  proposed 
rulemaking  until  they  had  an 
opportunity  to  review  all  the  proposed 
regulations  implementing  the  Program 
Integrity  Triad.  On  Septeml)er  20.  1993. 
the  Secretary  convened  a  meeting  and 
distributed  to  theftegotiators  the 
proposed  regulations  for  each  port  of  the 
Program  Integrity  Triad.  The  negotiators 
who  attended  this  meeting  could  not 
reach  consensus  on  the  provisions 
included  in  this  proposed  regulation. 
However,  several  negotiators  submitted 
written  comments  on  the  draft 
regulations,  and  many  of  those 
comments  were  incorporated  in  this 
notice  of  proposed  rulemaking. 

Provisions  Proposed  by  the  Regulations 

The  following  discussion  reflects  the 
proposed  provisions  governing  the  State 
Postsecondary  Review  Program.  The 
provisions  are  discussed  in  the  order  in 
which  they  appear  in  the  proposed 
regulations.  If  a  provision  applies  to 
more  than  one  section  or  is  included  in 
more  than  one  section,  it  is  discussed 
the  first  time  it  appears  with  an 
appropriate  cross-reference  to  its  other 
appearances.  In  addition,  each  section 
of  the  proposed  provisions  references  or 
contains  a  description  of  the  applicable 
statutory  requirements. 

In  developing  these  provisions,  the 
Secretary  has  regulated  narrowly  to  the 
statute,  except  where  the  Secretary  was 
required  by  the  statute  to  promulgate 
specific  regulations  or  where  the 
Secretary  determined  that  regulations 
were  required  to  implement  the  statute. 
In  this  regard,  the  Secretar>'  requests 
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respondents  to  comment  only  on 
provisions  where  the  Secretary  has 
made  a  regulatory  proposal  that 
interprets  or  implements  the  statute, 
rather  than  on  provisions  that  are 
statutorily  required  and  cannot  be 
changed  by  the  Secretary. 

Section  667.1     Scope  and  Purpose. 

The  purpose  of  the  State 
Postsecondary  Review  Program  is  to 
strengthen  State  oversight  of  institutions 
participating  in  the  title  IV,  HEA 
programs  through  the  development  of 
State  standards  for  those  institutions, 
and  State  review  of  referred  institutions 
using  those  standards.  States  will  be 
reimiaursed  by  the  Secretary  for 
developing  these  standards  and 
conducting  these  reviews.  However,  a 
State  will  not  be  required  to  incur  any 
cost  or  carry  out  any  activity  if  the  State 
will  not  be  reimbursed  for  that  cost  or 
activity. 

Several  negotiators  were  concerned 
that  SPREs  had  the  authority  under  the 
SPRP  to  select  any  institution  for 
review.  Reviews  by  a  SPRE  are  limited 
to  those  institutions  that  currently 
participate  in  the  title  IV,  HEA  programs 
that  the  Secretary  or  a  State  identify  as 
meeting  one  or  more  of  the  review 
criteria  in  section  494C(b)  of  the  HEA, 
and  those  institutions  a  State  has  reason 
to  believe  are  enga||«d  in  fraudulent 
practices.  As  provided  in  section 
494C(a)  of  the  HEA.  a  State  must  request 
approval  from  the  Secretary  before  it 
may  conduct  a  review  of  an  institution 
the  State  determines  either  meets  a 
statutory  referral  criterion  or  is  engaged 
in  fraudulent  practices.  If  the  Secretary 
approves  the  State's  request  or  does  not 
disapprove  that  request  within  21  days, 
the  SPRE  may  conduct  a  review  of  that 
institution  under  this  part. 

Although  the  standards  that  a  State 
develops  will  be  used  for  the  purpose  of 
reviewing  referred  institutions  under 
this  program,  nothing  in  this  part  or  in 
the  statute  authorizing  the  SPRP,  title 
IV.  part  H,  subpart  1  of  the  HEA, 
precludes  a  State  from  using  these 
developed  standards  for  determining 
whether  to  grant  a  license  to  or 
otherwise  authorize  an  institution  to 
provide  postsecondary  education  in  the 
State.  However,  if  a  State  reviews 
nonreferred  institutions  under  the 
standards  developed  for  the  SPRP, 
reviews  of  those  institutions  will  not  be 
reimbursed.  Moreover,  the  State  may 
not  take  an  action  against  nonreferred 
institutions  under  the  SPRP. 

Section  667.2    Definitions. 

Education  and  general  expenditures. 
The  proposed  definition  of  this  term 
was  copied  from  the  statutory  definition 


set  forth  in  section  312(a)  of  part  A  of 
title  III  of  the  HEA.  Part  A  of  title  ID 
authorizes  the  Strengthening 
Institutions  Program. 

Professional  program.  The  definition 
of  a  professional  program  applies 
directly  to  the  review  standards 
described  in  sections  494C(d)(8)(A)  and 
(14)(C)  of  the  HEA  and  §§667.21(11)(1) 
and  (18)(iii),  respectively.  The  Secretary 
proposed  to  define  a  "professional 
program"  as  an  undergraduate  or 
graduate  educational  program  that 
prepares  individiials  for  an  occupation, 
if  that  occupation — 

(1)  Is  listed  in  a  Federal  educational 
program  classification  manual; 

(2)  Requires  at  least  an  associate 
degree  to  qualify  for  entry; 

(3)  Involves  the  independent  practice 
or  application  of  a  defined  or  organized 
body  of  competencies  that  is  unique  to 
the  occupation;  and 

(4)  Is  formally  recognized  and 
regulated  under  a  national  or  State 
licensure,  accreditation,  or  permit 
system. 

Several  negotiators  argued  that  many 
educational  programs  that  would  satisfy 
this  proposed  definition  of  a 
"professional  program"  would  also 
satisfy  the  proposed  definition  of  a 
"vocational  program".  Those  negotiators 
believed  that,  for  purposes  of 
developing  standards  under  the  SPRP, 
there  should  be  a  clear  distinction 
between  the  classification  of  these 
programs. 

Vocational  program.  The  definition  of 
"vocational  program"  appUes  directly  to 
two  review  standards  a  State  must 
develop  under  section  494C(d)  of  the 
HEA  and  §667.21  of  these  regulations. 
Under  the  first  standard,  described  in 
seciion  494ad)(7)  of  the  HEA  and 
repeated  in  §667.21(a)(10),  if  an 
institution  offers  a  program  that  is 
designed  to  prepare  students  for  gainful 
employment,  the  State  must  develop  a 
standard  to  determine  whether  the 
tuition  and  fees  charged  for  that 
program  by  the  institution  are 
reasonable  given  the  amount  of  money 
that  a  student  who  successfully 
completes  that  program  may  reasonably 
be  expected  to  earn.  Under  the  second 
review  standard,  described  in  section 
494C(d)(14)(C)  of  the  HEA  and  repeated 
in  §667.21(a)(18)(iii),  if  an  institution 
offers  vocational  or  professional 
programs,  the  State  must  develop 
standards  to  determine  if  those 
programs  are  successful  as  measured,  in 
part,  by  the  placement  rate  of  the 
graduates  of  those  programs. 

During  negotiated  rulemaking,  the 
Secretary  proposed  to  define  the  term 
"vocational  program"  based  on  the 
statutory  provision  included  in  the 


definition  of  various  types  of  eligible 
institutions  of  higher  education.  Thus, 
the  Secretary  proposed  to  define  a 
vocational  program  as  an 
"undergraduate  educational  program 
that  prepares  students  for  gainful 
employment  in  a  recognized 
occupation."  (See,  for  example,  section 
481(b)(1)  of  the  HEA  for  a  "proprietary 
institution  of  higher  education";  section 
481(c)(1)  for  a  "postsecondary 
vocational  institution":  and  the  second 
sentence  of  section  1201(a)  of  the  HEA 
for  a  "public  and  private  nonprofit 
institution  of  higher  education.") 

Several  negotiators  believed  this 
proposed  definition  was  too  vague  and 
were  concerned  that  it  could  be 
interpreted  to  include  all  postsecondary 
undergraduate  programs.  Those 
negotiators  contended  that  such  a  broad 
interpretation,  if  applied  to  the  review 
standards  discussed  above,  would  cause 
unnecessary  burden  on  all  institutions, 
and  argued  for  a  more  narrow  definition 
of  a  vocational  program. 

Some  negotiators  pro[>osed  that  the 
term  "vocational  program"  encompass 
only  those  educational  programs  below 
the  baccalaureate  degree  level  that  are 
not  classified  as  "professional 
programs".  Other  negotiators  suggested 
that  the  term  "vocational  program"  be 
limited  further  to  apply  only  to 
nondegree  vocational  educational 
programs  offered  by  institutions  whose 
primary  purpose  is  to  prepare  students 
for  employment. 

The  Secretary  agrees  that  the 
proposed  definition  is  too  broad  and 
thus,  in  §  667.2,  proposes  to  define  the 
term  "vocational  program"  as  "an 
educational  program  below  the 
baccalaureate  degree  level,  that  is  not 
classified  as  a  professional  program,  that 
prepares  students  for  gainful 
employment  in  a  recognized 
occupation." 

The  Secretary  acknowledges  that  the 
definition  of  "vocational  program"  in 
these  proposed  regulations  differs  from 
the  definition  of  "vocational  education" 
as  that  term  is  defined  in  the  proposed 
regulations  for  the  Secretary's 
Procedures  and  Criteria  for  the 
Recognition  or  Accrediting  Agencies 
("education  or  training  that  prepares 
students  for  gainful  employment  in  a 
recognized  occupation").  The  Secretary 
requests  specific  comment  on  whether 
the  same  definition  should  be  used  in 
both  regulations  and,  if  so,  which 
definition  should  be  used. 

The  Secretary  particularly  invites 
public  comments  on  the  definitions  of 
professional  and  vocational  programs. 
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Section  667.3    State  agreement 

Section  494  of  the  HEA  authorizes  the 
Secretary  to  enter  into  an  agreement 
with  each  State  to  carry  out  the 
purposes  of  this  part.  As  provided  in 
sections  494A(b)  and  494C  of  the  HEA. 
the  agreement  between  each  State  and 
the  Secretary  must  contain  the  following 
elements — 

(1)  A  designation  of  a  single  SPRE 
which  represents  all  entities  in  the  State 
that  are  responsible  for — 

(A)  grantmg  State  authorization  to 
each  institution  of  higher  education  in 
the  State  for  the  purposes  of  this  title; 
and 

•  (B)  ensuring  that  each  institution  of 
higher  education  in  the  State  remains  in 
compliance  with  the  standards 
developed  pursuant  to  section  494C  of 
the  HEA  (these  provisions  are  discussed 
below  in  greater  detail); 

(2)  Assurances  that  the  SPRE  has  the 
authority  under  State  law  to  make 
agreements  between  the  State  and  the 
Federal  Government; 

(3)  Assurances  that  the  SPRE  will 
review  institutions  reported  to  the  State 
by  the  Secretary  under  section  494C(a) 
of  the  HEA  (referred  institutions)  for  the 
purpose  of  determining  whether  those 
institutions  should  participate  in  the 
Title  rv,  HEIA  programs  on  a  schedule 
to  coincide  with  the  dates  set  by  the 
Secretary  to  certify  or  recertify  those 
institutions  as  provided  in  sections  481 
and  498  of  the  HEA; 

(4)  Assurances  that  the  SPRE  will 
perform  the  functions  authorized  under 
this  part  and  keep  such  records  and 
provide  such  information  as  may  be 
requested  for  financial  and  compliance 
audits  and  program  evaluation, 
consistent  with  the  responsibilities  of 
the  Secretary; 

(5)  A  description  of  the  relationship 
between  the  SPRE  and  the  State 
approving  agency  for  Veterans  Affairs, 
the  State  guaranty  agency  under  the 
FFEL  programs,  and  the  State  agency 
responsible  for  administering  the  SSIG 
program; 

(6)  Provisions  for  SPRE  contracts.  The 
agreement  must  provide  for  the 
contracts  the  SPRE  enters  into  with 
nationally  recognized  accrediting 
agencies  or  peer  review  systems  as 
required  under  section  494C(d)(15)  of 
the  HEA.  and  the  contracts  the  SPRE 
enters  into  with  private  agencies, 
accrediting  agencies,  or  peer  review 
systems  for  assistance  in  performing 
SPRE  review  activities  as  provided  in 
section  494C(0  of  the  HEA;  and 

(7)  A  plan  for  performing  the 
functions  described  in  section  494C  of 
the  HEA. 

With  regard  to  element  (1)  paragraph 
(A),  the  SPRE  must  represent  any  State 


entity  that  provides  a  license  to 
postsecondary  institutions  to  operate  in 
the  State  or  otherwise  legally  authorizes 
institutions  to  provide  postsecondary 
education  in  the  State.  The  Secretary 
wishes  to  make  clear  that  the  statute 
does  not  provide  the  SPRE  the  authority 
under  the  SPRP  to  provide  licenses  to  or 
legally  authorize  institutions  to  operate 
in  a  State;  the  SPRE  merely  represents 
State  entities  that  perform  those 
functions.  Similarly,  under  element  (1). 
paragraph  (B),  the  SPRE  must  represent 
any  State  entity  that  is  responsible  for 
ensuring  that  all  institutions  in  the  State 
remain  in  compliance  with  the  State's 
review  standards.  Again,  the  Secretary 
wishes  to  make  clear  that  the  statute 
does  not  provide  the  SPRE  the  authority 
under  the  SPRP  to  ensure  that  all 
institutions  in  the  State  remain  in 
compliance  with  the  State's  review 
standards;  rather  the  SPRE  must  merely 
represent  any  State  entity  that  has  that 
responsibility.  Moreover,  a  State  is  not 
required,  for  the  purposes  of  this  part, 
to  create  an  entity  responsible  for 
ensuring  that  ail  institutions  in  the  Stale 
remain  in  compliance  with  the  State's 
review  standards  if  such  an  entity  does 
not  currently  exist.  These  statutory 
provisions  are  repeated  in  §  667.4. 

In  addition  to  the  entities  listed  in  the 
statute  under  element  (5).  in 
§  667.3Cb)(4).  the  Secretary  proposes  to 
require  the  SPRE  to  describe  its 
relationship  with  any  State  licensing 
body,  any  State-level  entity  that 
approves  service  providers  under  the 
Job  Training  Partnership  Act,  and  any 
State-level  entity  that  certifies 
vocational  education.  The  Secretary 
proposes  this  requirement  to  ensure  that 
all  entities  in  the  State  involved  with 
postsecondary  institutions  or 
postsecondary  educational  programs 
coordinate  with  the  SPRE  actions  taken 
regarding  those  institutions  or  programs. 
The  agreements  the  Secretary  signed 
with  States  to  implement  the  SPRP  in 
fiscal  year  1993  did  not  provide  for  a 
description  of  the  SPRE's  relationship 
with  these  additional  entities.  Thus,  if 
any  changes  are  required  to  be  made  to 
the  agreement  as  a  result  of  this 
proposal  or  other  proposals  in  these 
regulations  or  as  a  result  of  public 
comment.  States  will  be  provided 
sufficient  opportunity  to  execute  new 
agreements.  Any  new  terms  will  have  a 
prospective  effect. 

Except  for  the  proposed  requirement 
under  element  (5),  that  the  agreement 
describe  additional  relationships 
between  the  SPRE  and  other  Stale 
authorities,  the  requirements  contained 
in  section  494A(b)  of  the  HEA  described 
above  are  repeated  in  §  667.3(a)  and  (b) 


and  therefore  cannot  be  changed  by  the 
Secretary. 

Section  494(c)  of  the  HEA  requires  the 
Secretary  to  impose  the  following 
sanctions  on  a  State  if  the  State  does  not 
enter  into  an  agreement  with  the 
Secretary  or  fails  to  comply  with  the 
terms  of  the  agreement — 

(1)  The  Secretary  may  not  designate  as 
eligible  for  participation  in  a  Title  IV, 
HEA  program  any  institution  seeking 
initial  participation  in  that  program,  any 
branch  campus  for  which  an  institution 
seeks  an  initial  designation  of  eligibility, 
or  any  institution  that  has  undergone  a 
change  in  ownership  that  results  in  a 
change  in  control,  pursuant  to  sef;tion 
481  of  the  HEA  and  subpart  3  of  part  H 
of  the  HEA; 

(2)  The  Secretary  may  grant  only 
provisional  certification  to  any 
institution  in  that  State  pursuant  to 
subpart  3  of  part  H  of  the  HEA;  and. 

(3)  The  State  is  ineligible  to  receive 
any  funds  appropriated  to  carry  out  the 
SPRP,  its  allotment  under  the  SSIG 
Program,  and  any  funds  appropriated  to 
carry  out  the  National  Early  Inler\'ention 
Scholarship  and  Partnership  Program 
(NEISP). 

The  statutory  sanctions  described 
above  are  repeated  in  §  667.3(e).  The 
Secretary,  also,  proposes  to  impose  the 
statutory  sanctions  on  a  State  if  the  State 
ends  its  participation  in  the  SPRP  or 
fails  to  establish  review  standards 
within  two  years. 

First,  in  §  667.3(d)(3),  the  Secretary 
proposes  to  impose  the  sanctions  on  a 
State  that  ends  its  participation  in  the 
SPRP  by  terminating  its  agreement  with 
the  Secretary.  The  only  exception  for 
not  participating  in  the  SPRP  is 
provided  in  section  494  A(c)  of  the  HEA. 
That  section  specifies  that  "no  State 
shall  be  required  to  enter  into  an 
agreement  with  the  Secretary  under  this 
subpart  for  performing  review  functioin 
required  by  the  agreement  unless  the 
Congress  appropriates  funds  for  this 
subpart".  (The  Congress  made  $5.3 
million  of  fiscal  year  1993  funds 
available  to  initiate  the  SPRP  and  has 
appropriated  $21.25  million  for  fiscal 
year  1994.) 

Secondly,  in  §R67.3(d)(4),  the 
Secretary  proposes  to  impose  the 
sanctions  on  a  State  that  does  not 
establish  review  standards  under 
§667.21  that  are  not  disapproved  by  the 
Secretary  within  two  years  from  the 
time  the  State  received  Federal  funds 
under  this  part.  The  Secretary  believes 
that  two  years  is  a  reasonable  time  for 
a  State  to  establish  review  standards. 
Moreover,  because  a  State  must 
establish  review  standards  before 
reviews  of  institutions  can  take  place, 
the  Secretary  believes  strongly  that  a 
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State  should  not  unreasonably  delay  the 
conduct  of  reviews  and  continue  to 
receive  Federal  funds  under  this  part. 

Finally,  section  494(b)  of  the  HEA 
provides  that  if  a  State  declines  to  enter 
into  an  agreement  with  the  Secretary  to 
carry  out  the  purposes  of  this  part,  the 
provisions  of  this  part  that  refer  to  the 
State  refer  instead  to  the  Secretary  who 
may  make  appropriate  arrangements 
with  agencies  or  organizations  of 
demonstrated  competence  in  reviewing 
institutions  to  carry  out  the  provisions 
of  this  part.  The  Secretary  proposes  to 
implement  this  section  of  the  statute  in 
§667.3(e)(2)(iii)(A)  and  (B).  Thus,  in 
paragraph  (A)  the  Secretary  may 
establish  review  standards  for  any  State 
that  declines  to  enter  into  an  agreement 
with  the  Secretary,  and  in  paragraph  (B) 
the  Secretary  may  carry  out,  or  arrange 
to  carry  out,  the  State's  other 
responsibilities  under  this  part. 

Section  667.4    State  Postsecondary 
Review  Entity 

Section  667.4  repeats  the  statutory 
provisions  contained  in  section 
494A(b)(l)  of  the  HEA.  These  provisions 
have  previously  been  discussed. 

Section  667.5    Criteria  the  Secretary 
Uses  To  Refer  Institutions  to  a  SPRE  for 
Review 

Section  494C(a)  of  the  HEA  requires 
the  Secretary  to  review  all  institutions 
in  a  State  that  participate  in  a  Title  IV. 
HEA  program  to  determine  if  those 
institutions  meet  one  or  more  of  the 
review  criteria  cqptained  in  section 
494C(b)  of  the  HEA.  If  an  institution 
meets  one  or  more  of  the  review  criteria, 
the  Secretary  must  refer  the  institution 
to  a  SPRE  for  review.  The  review  criteria 
set  forth  in  section  494C(b)  are  as 
follows — 

(1)  A  cohort  default  rate  (as  defmed  in 
section  435(m)  of  the  HEA)  equal  to  or 
greater  than  25  percent; 

(2)  A  cohort  default  rate  equal  to  or 
greater  than  20  percent  and  either — 

(A)  More  than  two-thirds  of  the 
institution's  total  undergraduates  who 
are  enrolled  on  at  least  a  half-time  basis 
receive  assistance  under  the  Title  IV, 
HEA  programs,  excluding  assistance 
received  under  the  SSIG.  NEISP,  and 
Federal  PLUS  programs;  or 

(B)  Two-thirds  or  more  of  the 
institution's  education  and  general 
expenditures  are  derived  from  funds 
provided  to  students  enrolled  at  the 
institution  from  the  Title  IV.  HEA 
programs,  except  funds  provided  from 
the  SSIG.  NEISP,  and  Federal  PLUS 
programs; 

(3)  Two-thirds  or  more  of  the 
institution's  education  and  general 
expenditures  are  derived  from  funds 


provided  to  students  enrolled  at  the 
institution  from  the  Federal  Pell  Grant 
Program; 

(4)  A  limitation,  suspension,  or 
termination  action  by  the  Secretary 
against  the  institution  pursuant  to 
section  487  of  the  HEA  during  the 
preceding  5  years; 

(5)  An  audit  finding  during  the  2  most 
recent  audits  of  an  institution's  conduct 
of  the  Title  IV.  HEA  programs  that 
resulted  in  the  repayment  by  the 
institution  of  amounts  greater  than  5 
percent  of  the  funds  the  institution 
received  from  the  Title  IV,  HEA 
programs  for  any  one  year; 

(6)  A  citation  of  an  institution  by  the 
Secretary  for  failure  to  submit  audits 
required  under  Title  IV  of  the  HEA  in 

a  timely  fashion; 

(7)  A  year-to-year  fluctuation  of  more 
than  25  percent  in  the  amounts  received 
by  students  enrolled  at  the  institution 
from  either  the  Federal  Pell  Grant. 
Federal  Stafford  Loan,  or  Federal 
Supplemental  Loans  to  Students 
programs,  that  are  not  accounted  for  by 
changes  in  those  programs; 

(8)  Failure  to  meet  financial 
responsibility  standards  pursuant  to 
Title  IV.  Part  H,  Subpart  3  of  the  HEA; 

(9)  A  change  of  ownership  of  the 
institution  that  results  in  a  change  of 
control  which  includes  (but  is  not 
limited  to) — 

(A)  The  sale  of  the  institution  or  the 
majority  of  its  assets; 

(B)  The  division  of  1  or  more 
institutions  into  2  or  more  institutions; 

(C)  The  transfer  of  the  controlling 
interest  in  stock  of  the  institution  or  its 
parent  corporation; 

(D)  The  transfer  of  the  controlling 
interest  of  stock  of  the  institution  to  its 
parent  corporation;  or 

(E)  The  transfer  of  the  liabilities  of  the 
institution  to  its  parent  corporation; 

(10)  Except  with  regard  to  any  public 
institution  that  is  affiliated  with  a  State 
system  of  higher  education, 
participation  in  the  Federal  Pell  Grant, 
FFEL.  FSEOG.  FWS,  or  Federal  Perkins 
Loan  programs  for  less  than  5  years; 

(11)  A  pattern  of  student  complaints 
pursuant  to  section  494C(j)  of  the  HEA 
related  to  the  management  or  conduct  of 
the  Title  IV.  HEA  programs  or  relating 
to  misleading  or  inappropriate 
advertising  and  promotion  of  the 
institution's  programs,  that  in  the 
judgement  of  the  Secretary  are  sufficient 
to  justify  review  of  the  institution. 

"The  statutory  review  criteria 
described  above  are  repeated  in 
§  667.5(b). 

The  Secretary  anticipates  making 
referrals  at  least  annually. 

Section  494C(a)  as  amended  by  the 
Higher  Education  Technical 


Amendments  of  1993  (Pub.  L.  103-208) 
further  provides  that  the  Secretary  may 
detennine  not  to  refer  to  a  SPRE  for 
review  an  institution  that  meets  only 
criterion  (10)  described  above,  if  the 
SPRE  previously  reviewed  that 
institution  under  this  part  and  found  no 
violations  of  the  State's  review 
standart^.  This  provision  is  repeated  in 
§  667.5(d). 

Under  a  literal  reading  of  review 
criteria  (6)  and  (9),  the  Secretary  would 
have  to  refer  an  institution  to  a  SPRE  in 
perpetuity  for  an  event  that  happened 
once.  However,  the  Secretary  believes 
that  it  is  wasteful  to  require  a  SPRE  to 
continually  review  an  institution  for  the 
same  reason  if  the  SPRE  had  previously 
reviewed  that  institution  and  found  no 
violations  of  its  standards.  Therefore,  in 
§  667.5(c),  the  Secretary  proposes  to 
reserve  whether  to  refer  an  institution  to 
a  SPRE  for  review  under  these  two 
criteria  if  on  the  basis  of  an  earlier 
referral,  the  SPRE  conducted  a  review  of 
the  institution  and  found  no  significant 
violations  of  its  standards  as  a  result  of 
that  review. 

Section  494C(c)  of  the  HEA  provides 
that  an  institution  may  request 
confirmation  of  the  data  used  by  the 
Secretary  to  determine  that  the 
institution  met  one  or  more  of  the 
statutory  review  criteria.  In  §  667.5(e). 
the  Secretary  proposes  to  rescind  a 
referral  if  the  Secretary  confirms  that  the 
data  used  to  make  the  referral  were 
inaccurate  and  that  a  referral  would  not 
be  made  under  accurate  data. 

When  confirming  the  accuracy  of 
data,  the  Secretary  will  presume  that 
records  maintained  in  the  ordinary 
course  of  business  by  the  U.S. 
Department  of  Education,  a  guaranty 
agency  under  the  FFEL  programs,  the 
SPRE.  the  State  licensing  agency,  or 
another  State  agency  are  accurate  unless 
the  institution  proves  to  the  Secretary's 
satisfaction  that  the  records  are  not 
properly  maintained  or  are  inaccurate. 

Section  667.6    SPRE  Selection  of 
Institutions  for  Review 

In  addition  to  those  institutions 
referred  to  a  State  by  the  Secretary  for 
review  as  a  result  of  meeting  one  or 
more  of  the  criteria  set  forth  in  section 
494C(b),  section  494C(a)  of  the  HEA 
provides  that  a  State  may,  subject  to 
approval  by  the  Secretary,  review 
additional  institutions  that — 

(1)  Meet  one  or  more  of  the  statutory 
review  criteria  based  on  more  recent 
data  available  to  the  State;  or 

(2)  The  State  has  reason  to  believe  are 
engaged  in  fraudulent  practices. 

The  statute  further  provides  that  if  the 
Secretary  fails  to  approve  or  disapprove 
a  State's  request  to  review  additional 
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institutions  within  21  days,  the  State 
may  proceed  to  review  those  additional 
institutions  as  if  approved  by  the 
Secretary. 

These  statutory  provisions  are 
repeated  in  §667.6. 

Section  667.7    Notice  to  SPRE  of 
Federal  Actions 

Section  494C(h){2)  of  the  HEA 
requires  the  Secretary  to  prescribe  in 
regulations  a  time  period  within  which 
the  Secretary  notifies  a  SPRE  of  any 
actions  taken  by  the  Secretary  or 
another  Federal  agency  against  an 
institution  located  in  the  SPRE's  State. 
Accordingly,  in  §667.7,  the  Secretary 
proposes  to  notify  a  SPRE  within  10 
days  of  taking  or  learning  of  an  action 
against  an  institution. 

Section  667.8    Institutions  With 
Locations  in  More  Than  One  State 

Section  667.8  deals  with  the  situation 
when  a  referred  institution  has  locations 
in  more  than  one  State.  In  proposing 
procedures  for  dealing  with  that 
situation,  the  Secretary  had  to  decide 
which  State  standards  would  apply, 
which  State  would  conduct  the  review, 
and,  if  more  than  one  State  had  to 
conduct  a  review,  how  those  reviews 
should  be  coordinated. 

In  §  667.8,  the  Secretary  proposes  the 
following.  If  an  institution  is  referred  for 
review,  the  Secretary  will  refer  the 
institution  to  the  SPRE  in  each  State  in 
which  the  institution  is  located.  With 
the  referral,  the  Secretary  informs  each 
SPRE  of  the  other  States  in  which  the 
institution  is  located.  The  main  campus 
of  the  institution  or  any  branch  campus 
or  additional  location  of  that  institution 
is  subject  to  the  review  standards  of  the 
State  in  which  it  is  located. 

The  proposed  procedures  place  the 
principal  responsibility  for  reviewing 
the  institution  on  the  SPRE  of  the  State 
in  which  the  main  campus  of  the 
institution  is  located.  The  SPRE  of  a 
State  in  which  a  branch  campus  or 
additional  location  of  the  institution  is 
located  may  choose  among  three  options 
to  determine  when  to  review  that 
branch  campus  or  additional  location  or 
to  determine  if  review  of  that  branch  or 
additional  location  is  warranted.  Under 
the  first  option,  the  SPRE  may  review 
that  branch  campus  or  additional 
location  before  a  review  is  conducted  of 
the  main  campus  of  that  institution.  The 
second  option  provides  that  the  SPRE 
may  delay  its  review  of  that  branch 
campus  or  additional  location  until  a 
review  is  conducted  of  the  main  campus 
of  that  institution.  Under  the  last  option, 
if  the  State's  allotment  will  not  allow 
the  SPRE  to  review  all  referred 
institutions,  the  SPRE  may  choose  not  to 


review  that  branch  campus  or  additional 
location  if  the  SPRE  of  the  State  in 
which  the  main  campus  of  that 
institution  is  located  reviews  that 
institution  and  makes  no  significant 
findings. 

Finally,  the  Secretary  proposes  that 
SPREs  may  agree  among  themselves  to 
alter  these  review  requirements.  Thus,  if 
the  institution  was  located  in  a 
metropolitan  area  such  as  Washington, 
E)C  and  had  its  main  campus  in 
Washington,  DC  and  branch  campuses 
in  Virginia  and  Maryland,  the 
Washington,  DC.  Virginia,  and 
Maryland  SPREs  could  agree  among 
themselves  that  the  Virginia  SPRE 
would  review  all  the  institution's 
locations.  However,  the  applicable 
review  standards  would  not  change. 
Therefore,  to  the  extent  that  the  three 
jurisdictions  had  different  standards, 
the  Washington.  DC  locations  would  be 
subject  to  the  Washington,  DC 
standards,  the  Maryland  locations 
would  be  subject  to  the  Maryland 
standards  and  the  Virginia  locations 
would  be  subject  to  the  Virginia 
standards. 

Subpart  B — Allotment  Formula  and 
Funding  Procedures 

Section  667.11     Allotment  Formula 

Section  494(a)(2)  of  the  HEA 
authorizes  the  Secretary  to  provide 
Federal  funds  to  a  SPRE  for  performing 
the  functions  contained  in  the  State's 
agreement  with  the  Secretary. 
Accordingly,  in  §667.11,  the  Secretary 
proposes  a  funding  formula  under 
which  the  Secretary  allots  annually  to 
each  SPRE  its  share  of  the  Federal  funds 
appropriated  for  the  SPRP.  The 
following  discusses  the  proposed 
funding  formula. 

For  each  fiscal  year  that  Federal  funds 
are  appropriated  for  the  SPRP,  the 
Secretary  proposes  to  allot  $20,000  to 
Guam,  $20,000  to  the  Northern  Mariana 
Islands.  $20,000  to  the  Virgin  Islands, 
$20,000  to  the  Trust  Territory  of  the 
Pacific  Islands  (Palau).  and  $20,000  to 
American  Samoa.  The  Secretary 
believes  this  amount  is  sufficient  for 
these  States  to  carry  out  SPRE  activities 
because  only  three  institutions  are 
located  in  Guam,  and  only  one 
institution  is  located  in  each  of  the  other 
jurisdictions. 

The  Secretary  proposes  to  allot  the 
remaining  fiscal  year  appropriation  so 
that  each  remaining  State  receives  the 
greater  of  $50,000,  or  the  amount 
determined  under  a  formula  that  uses 
the  following  two  variables — 

(1)  The  number  of  institutions  located 
in  a  State  that  are  certified  to  participate 
in  the  Title  FV.  HEA  programs;  and 


(2)  The  amount  of  Title  IV,  HEA 
program  funds  made  available  to 
students  enrolled  in  those  institutions 
during  the  latest  year  for  which 
complete  data  is  available. 

For  purposes  of  the  formula,  the  Title 
IV.  HEA  programs  only  include  the 
Federal  Pell  Grant,  Federal  Family 
Education  Loan  (FFEL).  Federal  Direct 
Loan,  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG),  Federal  Work-Study  (FWS), 
and  Federal  Perkins  Loan  programs. 

The  Secretary  proposes  theiomiula 
described  in  greater  detail  in  §667.1 1(a) 
because  the  Secretary  believes  that  each 
State  needs  at  least  $50,000  to  carry  out 
SPRE  activities.  In  addition,  at  least  in 
the  initial  years  of  the  program,  the 
Secretary  believes  it  equitable  to  allot 
Federal  funds  to  States  based  on  the 
relative  exposure  of  Title  IV,  HEA 
program  funds  in  each  State  as 
represented  by  the  two  variables  in  the 
proposed  funding  formula.  However, 
after  several  years,  when  there  is  a 
history  of  referrals  to  States  and  SPRE 
reviews  of  institutions  as  a  result  of 
those  referrals,  the  Secretary  plans  to 
reexamine  the  funding  formula  to 
determine  whether  to  base  the  formula 
on  the  percentage  of  referrals  each  State 
receives,  the  number  of  reviews  each 
State  performs,  or  a  combination  of 
those  two  variables. 

In  §667.1 1(b).  the  Secretary  proposes 
to  reallot  Federal  funds  not  expended  by 
a  State  to  other  States  in  a  manner  that 
best  carries  out  the  purposes  of  the 
program.  The  Secretary  proposes  to 
reallot  those  funds  the  Secretary 
determines  a  State  will  not  spend 
during  the  period  for  which  those  funds 
are  available,  and  those  funds  a  State 
does  not  spend  by  the  end  of  the  period 
for  which  those  funds  are  made 
available. 

Section  667.12    Application  for  Funds 

In  §  667.12,  the  Secretary  proposes 
procedures  under  which  a  State  applies 
to  receive  its  allotment  for  each  fiscal 
year  in  which  Congress  appropriates 
funds  for  the  State  Postsecondary 
Review  Program.  Under  these 
procedures,  a  State's  application  for 
funds  consists  of  a  plan  to  carry  out 
specific  activities  and  a  budget  that 
accounts  for  those  activities.  The 
Secretary  views  these  application 
procedures  as  satisfying  the  requir«ment 
in  section  494A(b)(5)  of  the  HEA  that  a 
State  include  in  its  agreement  with  the 
Secretary  its  plan  to  carry  out  SPRE 
activities. 

The  Secretary  proposes  a  two-phased 
State  application  process.  In  the  first 
phase,  a  State  applies  for  funds  to 
develop  review  standards  and  to  carr)- 


3610 


Federal  Register  /  Vol.  59,  No.  15  /  Monday,  January  24,  1994  /  Proposed  Rules 


>ut  other  activities  that  are  necessary 
jefore  the  SPRE  conducts  reviews  of 
■eferred  institutions.  In  the  second 
jhase,  a  State  applies  for  funds  to 
:onduct  reviews  of  referred  institutions 
!nd  to  perform  other  allowable 
ictivities.  A  State  may  apply  for  funds 
n  the  second  phase  only  after  it  has 
jstablished  review  standards.  The 
secretary  considers  a  State  to  have 
jstabli.shed  review  standards  if  those 
standards  were  developed  in  accordance 
Afith  the  requirements  contained  in 
5  667.21  and  those  standards  were  not 
disapproved  by  the  Secretary  under 
J  667.22. 

Application  before  standards  are 
established.  For  this  phase  of  the 
jpplication  process,  in  §  667.12(b),  the 
Secretary  proposes  that  the  State  submit 
}  plan  to^ 

(1)  Develop  the  State  review  standards 
described  in  section  494C(d)  of  the  HEA 
ind  discussed  further  in  §§667.21  and 
367.22  of  this  preamble:  and 

(2)  Develop  procedures  for  receiving 
jnd  responding  to  complaints  from 
itudents,  faculty,  and  others  regarding 
an  institution,  as  required  by  section 
494C(i)  of  the  HEA. 

Botn  the  standards  and  the  complaint 
procedures  must  be  developed  in 
consultation  with  institutions  in  the 
State,  as  required  under  sections 
494C(d)  and  494C(j)  of  the  HEA, 
respectively.  In  addition,  the  State  may 
submit  a  plan  to  identify  information 
systems  maintained  by  institutions  and 
State  agencies  that  are  relevant  to 
developing  State  review  standards. 
Finally,  the  plan  may  contain  estimates 
of  the  costs  of  coordinating  those 
information  systems  with  an 
information  system  for  the  SPRE. 

The  Secretary  proposes  these 
allowable  activities  because  the  SPRE 
cannot  carry  out  a  review  of  an 
institution  to  determine  whether  the 
institution  is  in  compliance  with  State 
standards  until  the  State  has  developed 
those  standards  in  required  consultation 
with  institutions  in  that  State.  Similarly, 
a  State  cannot  process  complaints  until 
it  has  developed  procedures,  in  required 
consultation  with  institutions  in  the 
State,  to  respond  to  complaints.  Finally, 
a  State  cannot  determine  whether  it  will 
be  cost-effective  to  coordinate  existing 
data  systems  without  first  determining 
the  costs  of  coordinating  those  systems. 

Several  negotiators  suggested  that  the 
Secretary  specify  the  manner  in  which 
States  were  to  consult  with  institutions 
in  their  State  while  developing  State 
standards  and  complaint  procedures. 
The  Secretary  believes  that  each  State  is 
in  a  better  position  than  the  Secretary  to 
determine  the  most  appropriate 
consultation  method  for  that  State. 


Moreover,  the  Secretary  believes  that 
States  should  be  able  to  select  from  a 
variety  of  consultation  formats  when 
developing  its  standards  and  complaint 
procedures  with  the  institutions  in  its 
State.  Therefore,  the  Secretary  has  not 
specified  the  type  of  required 
consultation  under  this  section. 
However,  the  Secretary  expects  a  State's 
consultation  process  to  be  thorough  and 
inclusive  of  the  range  and  types  of 
institutions  in  the  State. 

With  its  plan,  the  State  must  submit 
a  budget  for  carrying  out  the  allowable 
activities.  In  §  667.12(b)(2),  the 
Secretary  proposes  that  a  State  carry  out 
the  allowable  activities  in  a  priority 
order  if  the  State  anticipates  that  the 
cost  of  carrying  out  all  those  activities 
will  exceed  its  allotment.  Specifically, 
the  Secretary  proposes  that  a  State  first 
use  its  allotment  to  develop  review 
standards.  If  a  portion  of  the  allotment 
remains  after  the  State  has  developed  its 
review  standards,  the  State  may  develop 
procedures  for  receiving  and  responding 
to  complaints  from  students,  faculty, 
and  others  regarding  institutions  in  the 
State.  Finally,  the  State  may  use  any 
remaining  portion  of  its  allotment  to 
provide  costs  estimates  for  the  SPRE's 
information  system  after  it  has 
completed  its  review  standards  and 
complaint  procedures. 

The  Congress  made  $5.3  million  of 
fiscal  year  1993  funds  available  to 
initiate  the  State  Postsecondary  Review 
Program.  Under  a  notice  published  in 
the  Federal  Register  on  July  14, 1993, 
58  FR  38022-38025,  the  Secretary  has 
allotted  those  funds  to  States  for  the 
purposes  set  forth  in  §  667.12(b). 
Therefore,  except  for  the  following 
provision,  the  Secretary  acknowledges 
that  most  States  will  have  complied 
with  the  provisions  contained  in 
§  667.12(b)  when  these  provisions  are 
published  as  final  regulations. 

If  a  State  does  not  establish  review 
standards  with  its  fiscal  year  1993 
allotment,  the  Secretary  proposes  that 
the  funds  it  may  receive  in  any  future 
fiscal  year  for  those  activities  may  not 
exceed  the  amount  it  received  or  was 
scheduled  to  receive  in  fiscal  year  1993. 
The  Secretary  proposes  this  provision 
because  the  Secretary  believes  that  the 
primary  purpose  of  the  State 
Postsecondary  Review  Program  is  SPRE 
reviews  of  institutions  and  that  the 
funds  allotted  to  States  in  fiscal  year 
1993  were  adequate  to  develop  review 
standards. 

Application  after  standards  are 
established.  For  the  second  phase  of  the 
application  process,  the  Secretary 
proposes  in  §  667.12(c)  that  a  State 
submit — 


(1)  A  plan  to  review  referred 
institutions; 

(2)  A  plan  to  carry  out  the  activities 
described  in  §  667.14;  and 

(3)  A  budget  for  those  reviews  and 
activities  that  does  not  exceed  the 
State's  allotment. 

The  Secretary  acknowledges  that  a 
State's  allotment  of  funds  may  be 
inadequate  to  review  all  the  institutions 
that  must  be  reviewed  under  §§  667.5 
and  667.6.  Therefore,  in  §  667.12(c)(2). 
the  Secretary  proposes  that  a  SPRE 
submit,  as  part  of  its  plan,  a  priority 
system  for  selecting  institutions  for 
review  from  among  the  referred 
institutions  if  the  SPRE  anticipates  that 
the  cost  of  reviewing  all  the  referred 
institutions  will  exceed  the  State's 
allotment.  The  Secretary  proposes  to 
provide  maximum  flexibility  to  States  in 
selecting  institutions  to  review,  except 
as  limited  by  section  494A(b)(2)  of  the 
HEA.  That  section  requires  States  to 
review  referred  institutions  on  a 
schedule  that  coincides  with  the  dates 
set  by  the  Secretary  to  recertify  those 
institutions  to  participate  in  the  Title  IV, 
HEA  programs.  However,  the  Secretary 
expects  States  to  establish  review 
priorities  that  reflect  the  objectives  of 
protecting  students,  saving  tax  dollars, 
and  promoting  educational  quality. 

The  Secretary  requests  public 
comment  on  the  potential  benefits  of 
developing  s[>ecific  criteria  for  States  to 
consider  in  determining  their  review 
priorities  and  the  nature  of  those 
criteria. 

Section  667.13    Approval  of  Funding 
Application 

Approval  of  funding  application 
before  a  State  establishes  review 
standards.  In  §  667.13(a),  the  Secretary 
proposes  to  approve  a  State's  plan  and 
budget  for  the  first  phase  of  the  SPRP. 
the  development  of  standards  and 
complaint  procedures  in  consultation 
with  institutions  in  the  State,  if — 

(1)  The  State's  plan  provides  a 
reasonable  basis,  and  adequate  budget 
justification,  for  conducting  those 
activities; 

(2)  The  State's  plan  provides  for 
conducting  those  activities  in  the 
priority  order  proposed  in 

§  667.12(b)(2):  and 

(3)  The  State's  budget  includes  only 
reasonable  allowable  costs  within  the 
State's  fiscal  year  1993  allotment.  The 
Secretary  proposes  allowable  costs  in 
§667.14. 

Approval  of  funding  application  after 
a  State  establishes  review  standards.  In 
§  667.13(b),  the  Secretary  proposes  to 
approve  a  State's  plan  and  budget  for 
the  second  phase  of  the  SPRP,  primarily 
the  review  of  referred  institutions,  if — 
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tl)  The  State's  plan  provides  adequate 
budget  justification  £or  carryisg  out  the 
activities  proposed  and  descried  in 
§667.14  within  its  allotment, 

(2)  The  State's  plan  provides  a 
reasonable  scheme  for  reviewing 
referred  institutions; 

(3)  The  State's  plan  includes  a  priority 
system  for  reviewing  referred 
institutions;  and 

(4)  Any  contract  the  State  proposes  to 
enter  into  with  another  agency  to  carry 
out  SPR£  functions,  as  provided  in 
section  494CU1  of  the  WA,  is 
reasonable  and  appropriate. 

If  a  State  that  ooes  not  submit  an 
application  for  funds  under  §  667.12  or 
does  not  submit  an  approvable 
application,  the  Secretary  proposes  in 
§  667.13(c)  to  impose  on  that  State  the 
sanctions  described  in  section  494(c)  of 
theHEA. 

Section  667.14    Allowable  Costs  and 

Activities 

As  required  by  sections  494A(c)  and 
494B  of  the  HEA,  a  State  is  not  required 
to  expend  any  funds  under  the  SPRP  to 
carry  out  allowable  activities  unless  the 
Secretary  reimburses  the  State  for  the 
costs  it  incurs  in  carrying  out  those 
activities.  To  the  extent  appropriations 
are  available  the  Secretary  proposes  to 
reimburse  a  State  for  the  direct  and 
indirect  costs  of  canying  out  allowable 
SPRE  activities  if  those  activities  are 
included  in  a  plan  that  is  approved  by 
the  Secretary. 

The  terms  "direct  costs"  and  "indirect 
costs"  are  defined  in  tfre  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87.  In  addition,  the  Secretary 
proposes  to  rely  on  the  cost  principles 
described  in  OMB  CirGular  A-«7  for 
determining  allowable  costs  under  the 
State  Postsecondary  Review  Program. 

The  Secretary  proposes  to  consider  as 
allowable  activities  those  activities  that 
are  directly  related  to— 

(1)  Establisiung  State  review 
standards  in  consultation  with 
institutions  in  the  State; 

(2)  Publicizing  aid  providiitg  initial 
and  continuing  training  to  State  and 
other  personnel  in  the  State,  including 
personnel  at  the  institetion  subject  to 
review; 

(3)  Establishing  and  implementing 
procedures  for  Deceiving  and  responding 
to  complaints  firem  students^  faculty, 
and  others  regarding  institutions  in  the 
State; 

f4)  Reviewing  referred  institutions; 
and 

(5)  Developing  and  maintaininf  an 
infarmatiao  sjrsteni:  foe  SPRE  review 
activitias. 

fai  S  667.M(d).  the  Saoetary  identifies 
a  nonexhaustiva  list  of  direct  costs 


associated  with  carrying  out  the 
proposed  oUowable  activities. 

Section  667.15    Fiscal  Procedures  and 
Records 

In  §667.15,  the  Secretary  proposes 
requirements  regarding  a  State's  use  and 
accounting  of  the  Federal  funds  it 
receives  under  this  part  To  rainimize 
burden  on  States,  the  Secretary  proposes 
that  a  State  account  for  funds  it  receives 
under  this  part  in  accordance  with  the 
procedures  it  uses  to  account  for  its  own 
funds. 

In  addition,  the  Secretary  proposes 
that  a  State  keep  fiscal  and  accounting 
records  that  support,  on  audit,  its 
expenditure  of  funds  under  this  part 
and  maintain  those  records  for  five 
years.  Finally,  the  Secretary  proposes 
that  a  State  must  have  an  audit 
performed  of  the  SPRE's  activities  under 
this  part  at  least  once  every  two  years. 
An  audit  conducted  under  the  Single 
Agency  Audit  Act  satisfies  this  audit 
requirement. 

Section  667.16    Supplement,  Not 
Supplant,  Requirement 

Section  494(B)  of  the  HEA  provides 
that  the  Secretary  may  reimburse  a  State 
for  the  costs  of  necessary  SPRE  activities 
"which  supplement,  but  do  not 
supplant,  existing  hcensing  or  review 
functions  conducted  by  the  State."  This 
statutory  provision  is  repeated  in 
§667.16. 

The  Secretary  requests  comments  on 
what  standards  and  measures  would 
most  accurately  determine  whether  a 
State  has  satisfied  the  supplement  but 
not  supplant  rsquirement. 

Subpart  C— State  Review  Standards, 
SPRE  Reviews,  and  Termination  of 
Instittitional  Participation 

Section  667.21     State  Review  Standards 

Section  494Ctd)  of  the  HEA  requires 
a  State  to  develop  review  standards,  in 
consultation  %vith  the  institutions  in  the 
State,  that  are  consistent  with  the  laws 
and  constitution  of  the  Stete.  A  State's 
authority  to  develop  review  standards  is 
further  clarified  in  section  494C(ig)  of 
the  HEA.  That  section  prohibits  the 
Secietary  from  requiring  a  Slate  ta 
establish  review  standards  that  are 
unrelated  tO' ensuring  institutional  or 
program  integrity  or  that  violate  the 
provisions  of  the  State's  constitutioa  or 
laws. 

The  SPRE  reviews  referred 
institutions  under  the  State-devebped 
standards,  set  forth  in  section  494Ctd)i0f 
the  HEA.  In  conducting  its  raview,  the 
SPRE  must  determine  whedter  a 
referred  institution  has  complied  with 
standards  that  address  the  following 
areas — 


(1)  Tha  availability  to  students  and 
prospective  students  of  catalogs, 

admissions  requirements,  course 
outlines,  schedules  of  tuition  and  fees, 
policies  regarding  course  cancellations, 
and  the  rules  and  regulations  of  the 
institution  relating  to  studeets  and  the 
accuracy  of  such  catalogs  and  course 
outlines  in  reflecting  the  courses  and 
programs  offered  by  the  institution; 

(2)  Assurarice  that  the  institution  has 
a  method  to  assess  a  student's  ability  to 
successfully  complete  the  course  of 
study  for  which  he  or  she  has  appUed; 

(3)  Assurance  that  the  institution 
maintains  and  enforces  standards 
relating  to  academic  progress  and 
maintains  adequate  student  and  other 
records: 

(4)  Compliance  by  the  institution  with 
relevant  safety  and  health  standards, 
such  as  fire,  building,  and  sanitation 
codes; 

(5)  The  financial  and  administrative 
capacity  of  the  institution  as  appropriate 
to  a  specified  scale  of  operations  and  the 
maintenance  of  adequate  financial  and 
other  information  necessary  to 
determine  the  financial  and 
administrative  capacity  of  the 
institution; 

(6)  For  institutions  financially  at  risk, 
the  adequacy  of  provisions  to  provide 
for  the  instruction  of  students  and  to 
provide  for  the  retention  and 
accessibility  of  academic  and  financial 
aid  records  of  students  in  tha  event  the 
institution  closes; 

(7)  If  the  stated  objectives  of  the 
courses  or  programs  of  the  institution 
are  to  prepare  students  for  employment, 
the  relationship  of  the  tuition  and  fees 
to  the  remuneration  that  can  be 
reasonably  expected  by  students  who 
complete  the  course  or  program  and  the 
relationship  of  the  courses  or  programs 
(including  the  appropriateness  of  the 
length  of  such  coursesj  to  providing  the 
student  with  quafity  training  and  useful 
employment  in  recognized  occupations 
in  the  State; 

(8)  Availability  to  students  of  relevant 
information  by  institutions  of  higher 
education,  including — 

(A)  Information  relating  to  market  and 
Job  availability  for  students  in 
occupational,  professional,  and 
vocational  programs;  and 

(B)  Information  regarding  the 
relationship  of  courses  to  specific 
standards  necessary  for  State  licensure 
in  spedfk;  occupations; 

(9>The  appropriateness  of  the  number 
of  credit  or  clock  hoers  required  for  the 
completion  of  programs  or  of  the  length 
of  60fl-he\ir  courses; 

(10)  Assessing  the  acfiens  of  any 
owner,  shareholder,  or  person 
exercising  control  over  the  educational' 
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institution  which  may  adversely  affect 
eligibility  for  programs  under  Title  IV  of 
the  HEA; 

(11)  The  adequacy  of  procedures  for 
investigation  and  resolution  of  student 
complaints; 

(12)  The  appropriateness  of 
advertising  and  promotion  and  student 
recruitment  practices; 

(13)  That  tne  institution  has  a  fair  and 
equitable  refund  policy  to  protect 
students;  and 

(14)  The  success  of  the  program  at  the 
institution,  including — 

(A)  The  rates  of  the  institution's 
students'  program  completion  and 
graduation,  taking  into  account  the 
length  of  the  program  at  the  institution 
and  the  selectivity  of  the  institution's 
admissions  policies; 

(B)  The  withdrawal  rates  of  the 
institution's  students; 

(C)  with  respect  to  vocational  and 
professional  programs,  the  rates  of 
placement  of  the  institutions  graduates 
in  occupations  related  to  their  course  of 

study; 

(D)  where  appropriate,  the  rate  at 
which  the  institution's  graduates  pass 
licensure  examinations;  and 

(E)  the  variety  of  student  completion 
goals,  including  transfer  to  another 
institution  of  higher  education,  full-time 
employment  in  the  field  of  study,  and 
military  service. 

Except  for  the  following  standard,  the 
statutory  provisions  contained  in 
section  494C(d)  of  the  HEA  are 
essentially  repeated  in  §  667.21(a). 

In  §  667.21(a)(4).  the  Secretary 
proposed  to  interpret  the  standard 
described  in  494C(d)(2)  of  the  HEA  to 
require  that  a  judgement  be  made 
regarding  the  effectiveness  of  an 
institution's  method  to  assess  a 
student's  ability  to  complete 
successfully  an  educational  program. 
The  proposed  standard  would  require  a 
SPRE  to  measure  the  effectiveness  of  its 
as.sessment  method  by  the  completion 
rate  of  the  assessed  students  enrolled  in 
the  institution's  program. 

Several  negotiators  indicated  that  the 
proposed  standard  implies  a  highly 
predictive  association  between  the 
institution's  assessment  method  and  the 
students'  completion  of  the  program. 
According  to  those  negotiators,  such  a 
predictive  association  does  not  exist. 
Therefore,  the  negotiators  suggested  that 
the  success  of  the  institution's 
assessment  method  be  judged  by  using 
measures  other  than  completion  rates. 
The  Secretary  invites  comments  on  this 
suggestion  and  alternative  approaches 
for  evaluating  the  effectiveness  of  an 
institution's  method  to  assess  a 
student's  ability  to  complete 
successfully  an  educational  program. 


With  regard  to  the  standard  described 
in  section  494C(d)(4)  of  the  HEA  and 
§  667.21(a)(7),  the  Secretary  invites 
public  comments  on  whether  the  SPRE's 
review  of  an  institution  should  include 
a  review  of  the  institution's  compliance 
with  statutes  and  regulations  governing 
access  to  disabled  individuals. 

In  §  667.21(b),  the  Secretary  has 
proposed  a  framework  under  which  a 
State  develops  review  standards.  Under 
that  framework  the  Secretary  proposes — 

(1)  To  permit  States  to  develop 
different  standards  for  different  types  or 
categories  of  institutions  and 
educational  programs; 

(2)  That  States  specify  the  records  that 
referred  institutions  would  need  to 
maintain  to  satisfy  State  standards: 

(3)  That  States  must  quantify  certain 
review  standards;  and 

(4)  That  States  determine  whether  a 
Title  IV,  HEA  program  standard  would 
be  an  adequate  State  standard. 

Negotiators  disagreed  among 
themselves  with  regard  to  the  proposal 
in  §667. 22(b)(1).  to  provide  latitude  to 
States  to  develop  different  standards  for 
different  types  or  categories  of 
institutions  or  educational  programs. 
While  many  negotiators  agreed  strongly 
with  this  approach,  others  disagreed 
vociferously,  arguing  that  States  would 
use  this  latitude  to  establish 
unreasonably  stringent  standards  for 
vocational  and  proprietary  institutions. 

The  Secretary  believes  the  statute 
does  not  prohibit  the  establishment  of 
different  standards  for  different 
institutions  and  therefore  does  not  wish 
to  preclude  a  State  from  establishing 
such  standards,  provided  the  State  can 
adequately  justify  that  different 
standards  are  more  appropriate  than 
uniform  standards  for  the  institutions  in 
its  State. 

In  §  667.21(b)(2),  the  Secretary 
proposes  that  a  State  establish  standards 
that  specify  the  records  and  information 
a  referred  institution  would  need  to 
maintain  to  demonstrate  to  a  SPRE  the 
institution's  compliance  with  those 
standards.  The  Secretary  wishes  to  make 
clear  that  technically,  only  a  referred 
institution  is  subject  to  the 
recordkeeping  requirements  specified  in 
the  State's  standards  unless,  as 
discussed  previously  in  §667.3  of  this 
preamble,  the  State  has  or  creates  an 
entity  that  is  responsible  for  ensuring 
that  all  institutions  in  the  State  remain 
in  compliance  with  those  standards. 
Otherwise,  a  nonreferred  institution 
may  choose  not  to  maintain  the 
specified  records.  However,  that 
institution  would  risk  losing  its   - 
participation  in  the  Title  IV,  HEA 
programs  if  as  a  result  of  some  future 
event  it  triggered  a  statutory  review 


criterion,  and  was  unable  to  produce  the 
records  required  to  demonstrate  to  the 
SPRE  its  compliance  with  the  State's 
standards. 

In  addition,  concern  has  been  raised 
regarding  a  State's  authority  to  collect 
information  from  all  institutions  in  the 
State  for  the  purpose  of  establishing 
review  standards.  For  example,  a  State 
may  establish  on  an  annual  basis  a 
student  graduation  rate  standard  that  is 
equal  to  the  average  graduation  rate  of 
students  at  all  institutions  in  the  State. 
While  the  Secretary  believes  that  this 
method  of  establishing  review  standards 
is  reasonable  and  appropriate,  a  State 
does  not  have  the  authority  under  the 
SPRP  to  require  all  institutions  in  the 
State  to  report  standards-related 
information  to  the  SPRE. 
Notwithstanding  this  limitation,  the 
Secretary  encourages  all  institutions  to 
comply  with  a  request  from  a  SPRE  for 
this  information,  particularly  if  the  only 
alternative  available  to  the  SPRE  is  to 
establish  arbitrary  standards.  The 
Secretary  wishes  to  make  clear, 
however,  that  a  SPRE  has  the  authority 
under  section  494C(d)  of  the  HEA  to 
require  standards-related  information 
from  all  referred  institutions  in  the 
State.  The  Secretary  notes  that  if  a  State 
standard  is  based  upon  an  average,  such 
as  an  average  graduation  rate,  there 
must  be  a  sufficient  number  of 
institutions  providing  data  to  support 
that  rate,  and  the  reporting  institutions 
should  be  representative  of  the 
institutions  located  in  the  State. 

In  §  667.21(b)(4).  the  Secretary 
proposes  that  a  State  must  quantify 
certain  review  standards.  Thus,  for  the 
standard  described  in  section  494C(d)(7) 
of  the  HEA  and  repeated  in 
§667.21(a)(10).  the  Secretary  proposes 
that  a  State  establish  an  acceptable 
percentage  for  the  relationship  between 
the  tuition  and  fees  charged  by  an 
institution  for  an  educational  program 
and  the  amount  of  money  that  a  student 
who  successfully  completes  that 
program  actually  earns. 

Similarly,  for  the  standard  described 
in  section  494C(d)(14)  of  the  HEA  and 
repeated  ir>  §  667.21(a)(18).  the 
Secretary  proposes  that  a  State  establish 
acceptable  percentages  for — 

(1)  The  completion  and  graduation 
rates  of  students  enrolled  in  educational 
programs  on^ered  by  an  institution; 

(2)  The  withdrawal  rate  of  students  at 
an  institution; 

(3)  With  respect  to  an  institution's 
vocational  and  professional  programs, 
the  placement  rate  of  the  institution's 
graduates  in  occupations  related  to  their 
educational  program;  and 
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(4)  The  nie  or  rates  at  which  the 
institution's  graduates  pass  licensure 
examinations. 

For  each  of  these  areas,  the  acceptable 
percentage  sets  the  levef  above  which  a 
SPRE  must  consider  an  institution  to  be 
in  compliance  with  the  review  standard, 
and  below  which  a  SPRE  makes  either 
a  finding  of  noncompPiance  or  cond«icts 
a  further  review  of  the  institution  to- 
account  for  the  reasons  the  institution 
failed  to  meet  that  percentage. 

The  Secretary  understands  that 
developing  such  standards  will  be 
difHcult  and  will  therefore  allow  States 
great  flexibility  in  developing  these 
quantifiable  standards,  both  in  terms  of 
the  methods  used  to  determine  an 
acceptable  percentage  and  the  actual 
acceptable  percentage.  Moreover,  the 
Secretary  wishes  to  reiterate  that  the 
acceptable  percentage  that  a  State 
establishes  should  reflect  whether  an 
institution  is  successfully  providing  its 
educational  programs  to  its  students 
rather  than  whether  the  institution 
should  automatically  be  terminated 
from  participation  in  the  Title  IV,  HEA 
programs  solely  because  it  failed  to 
satisfy  that  standard.  The  Secretary  also 
reiterates  that  a  State  need  not 
recommend  the  termination  of  an 
institution's  participation  in  the  Title 
IV,  HEA  programs  solely  because  the 
institution  failed  to  meet  any  particular 
State  standard. 

In  §  667.21(b)(5)  the  Secretary 
proposes  to  require  a  State  to  determine 
the  extent  to  which  it  is  appropriate  to 
base  a  State  review  standard  on  a  related 
Title  IV,  HEA  program  standard  or 
requirement  or  to  establish  as  the  State's 
review  standard  the  comparable  Title 
IV,  HEA  standard  or  requirement. 

The  Secretary  believes  it  is  imperative 
that  States  take  into  consideration  the 
standards  and  requirements  institutions 
must  satisfy  to  participate  in  the  Titlv 
IV,  HEA  progranw  before  increasing  the 
burden  en  those  institutions  by 
adopting  entirely  new  standards  for  this 
part.  In  this  regard,  the  Secretary 
expects  States  to  avoid  establishing 
standards  that  are  weaker  than  similar 
Title  IV,  HEA  program  standards  that  an 
institution  must  otherwise  satisfy  to 
participate  in  those  programs.  In 
addition,  when  the  Secretary  publishes 
regulations  implementing  the  Student- 
Right-to-Know  provisions  in  section 
485(a)  of  the  HEA,  the  Secretary  expects 
States  to  adopt  the  methodology 
contained  in  those  regulations  for 
calculating  student  completion  and 
graduation  rates. 

For  the  convenience  of  the  reader,  the 
following  Title  FV,  ISA  program 
standards  and  requirements  are  related 


or  comparable  to  the  State  review 
standards  described  in  §.667.21 — 

(1)  With  respect  to  the  State  review 
standards  in  paragraphs  (a)(1)  and  (a)(2}. 
the  consumer  in  (elation  requirements 
in  34  CFR  part  668,  subpart  D,  34  CFR 
668.14,  and  34  CFR  668.15;  and  the 
standards  and  rules  in  34  CFR  part  668, 
subpart  F,  under  which  the  Secretary 
initiates  an  adverse  action  against  an 
institution  for  any  substantial 
misrepresentation  made  by  that 
institution  regarding  its  educational 
program,  financial  charges,  or 
employability  of  its  graduates; 

(2)  VVith  respect  to  the  State  review 
standards  in  paragraphs  (a)(3)  and  (a)(4), 
the  State  process  and  testing 
requirements  regarding  students  who  do 
not  have  a  high  school  diploma  or  its 
recognized  equivalent  in  section  484(d) 
of  the  HEA; 

(3)  With  respect  to  the  State  review 
standards  in  paragraphs  (a)(5)  and  (a)(6), 
the  standards  of  satisfactory  progress  in 
34  CFR  668.14;  and  the  record  retention 
and  audit  requirements  in  34  CFR 
668.23; 

(4)  With  respect  to  the  State  review 
standard  in  paragraph  (a)(8),  the 
standards  and  requirements  in  34  CFR 
668.13.  34  CFR  668.14,  and  subpart  3  of 
part  H  of  the  HEA  regarding  an 
institution's  financial  and 
administrative  capability; 

(5)  With  respect  to  the  State  review 
standard  in  paragraph  (a)(10),  the 
standards  and  requirements  in  34  CFR 
668.14  regarding  an  institution's 
admini.strative  capability,  and  34  CFR 
part  600,  subpart  A,  regarding  an 
educational  program  offered  by  an 
institution  that  prepares  students  for 
gainful  employment  in  recognized 
occupations;  or  an  educational  program 
that  is  designed  to  provide  occupational 
skills  to  students  for  useful  employment 
in  recognized  occupations; 

(6)  With  respect  to  the  State  review 
standards  in  paragraphs  (a)(ll)  and 
(a)(16),  the  provisions  in  section 
487(a)(8)  of  the  HEA  that  require  an 
institution  that  advertises  )ob  placement 
rates  as  a  means  of  attracting  students  to 
provide  to  those  students  information 
concerning  employment  statistics, 
graduation  statistics,  other  information 
necessary  to  substantiate  the 
truthfulness  of  the  advertisement,  and 
any  State  licensing  requirements  for  a 
job  for  which  the  institution's 
educational  program  prepares  such 
students;  and  the  provisions  in  section 
487(a)(20)  of  the  HEA  prohibiting  an 
institution  from  paying  a  commission, 
bonus,  or  other  incentive  based  on 
securing  enrollments  to  any  person 
engaged  in  student  recruiting  or 
admission  activities; 


(7)  With  respect  to  the  State  revi 
standard  in  paca^aphs  la)(t2)  and 
(a)(13).  the  formula  in  34  CFR  66A.8  and 
34  CFR  668.9  that  an  institation  that 
oHisis  an  educational  program  in  credit 
hours  must  use  to  determine  if  that 
program  satisfies  the  requirements  of  an 
eligible  program; 

(8)  With  respect  to  the  State  review 
standaxi  in  paragraph  (aHl4),  the 
standards  in  34  CFR  668.13.  regarding 
an  institution's  financial  gesponsibility; 
the  provisions  in  34  CFR  668.14 
regarding  an  institution's  administrative 
capability;  and  the  standards  in  34  CFR 
600.30  regarding  a  person's  ability  to 
affect  substantially  the  actions  of  aa 
institution; 

(9)  VVith  respect  to  the  Stale  review 
standard  in  paragraph  (aMl7K  the 
requirements  in  section  4S4B  of  the 
HEA  regarding  an  institution's  refund 
policy;  and, 

(10)  With  respect  to  the  State  review 
standards  in  paragraph  (a)(18L  the 
provisions  in  section  485(e)  of  the  HEA 
regarding  the  calculation  of  the 
completion  or  graduation  rate  of 
certificate-  or  degree-seeking,  full-time 
undergraduate  students;  the  standard  in 
34  CFR  668.15  regarding  the  withdrawal 
rate  of  students  at  an  institution;  and, 
the  provisions  in  section  481(e)(2)  of  the 
HEA  regarding  the  placement  rate  and 
graduation  rate  of  students  enrolled  m 
educational  prognuns  of  less  than  600 
clock-hours. 

The  Secretary  recognizes  that  many  of 
the  referenced  Title  IV.  HEA  progran 
standards  will  be  revised  or  recodiHed 
in  the  near  future  as  additional 
regulations  are  published  imphemenluig 
changes  made  in  the  HEA  by  the  Higher 
Education  Amendments  of  1992. 

The  Secretary  invites  public  comment 
regarding  the  developmeat  of  staa^ands 
under  the  proposed  framework  and  on 
alternative  approaches  that  would 
assure  the  development  of  meaningful 
and  rigorous  standards.  Specincaily,  the 
Secretary  seeks  comment  on  ways  to 
establish  common  methodologies  for 
computing  quantitative  standards,  and 
common  recordkeeping  requirements 
associated  with  those  standards,  among 
institutions  in  all  States,  and  among  the 
three  members  of  the  Integrity  triad  in 
a  manner  that  reduces  the 
administrative  burden  on  institutions 
and  the  triad.  In  addition,  the  Secretary 
invites  comments  on  approaches  rhat 
would  minimize  extreme  disparities  in 
standards  between  States. 

Section  667.22     Disapproval  of  .State 
Review  Standards 

Under  section  494C(d)  of  the  HEA, 
State-developed  standaids  are  "subiect 
to  disapproval  by  the  Secretary."  In 
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accordance  with  that  section  of  the 
HEA.  in  §  667.22.  the  Secretary  proposes 
procedures  under  which  the  Secretary 
evaluates  a  State's  review  standards  to 
determine  whether  to  disapprove  those 
standards. 

Specifically,  in  §  667.22(a).  a  State 
must  submit  to  the  Secretary  its  review 
standards  along  with  an  explanation  of 
how  each  standard  was  established, 
including — 

(1)  A  description  of  the  manner  in 
which  institutions  in  the  State  were 
consulted  in  the  development  of  the 
standards; 

(2)  An  explanation  of  the  relationship 
between  each  of  the  State's  review 
standards  and  the  related  or  comparable 
Title  IV.  HEA  program  standards  or 
requirements;  and 

(3)  If  applicable,  an  explanation  of  the 
reasons  for  establishing  different  review 
standards  for  different  types  of 
institutions  or  educational  programs. 

In  t>  667.22(b),  the  Secretary  proposes 
criteria  to  determine  whether  to 
disapprove  a  State's  review  standards. 
Specifically,  the  Secretary  proposes  to 
disapprove  a  State's  review  standards 
if— 

(1)  The  State  does  not  assure  the 
Secretary  that  the  State's  review 
standards  are  consistent  with  the  laws 
and  constitution  of  that  State,  as 
required  by  section  494C(d)  of  the  HEA; 

(2)  The  State  does  not  submit 
evidence  that  the  State's  review 
standards  were  developed  in 
consultation  with  institutions  in  that 
State,  as  required  in  section  494C(d)  of 
the  HEA: 

(3)  The  State's  review  standards  do 
not  meet  or  exceed  all  of  the 
requirements  and  cover  all  the  areas 
described  in  section  494C(d)  of  the  HEA 
and  §667.21;  or 

(4)  The  standards  the  State  quantified 
under  §  667.21(b)(4)  do  not  meet  certain 
procedural  and  statistical  requirements. 

Finally,  in  §667. 22(c).  if  the  Secretary 
disapproves  a  State's  review  standards, 
the  Secretary  proposes  to  give  the  State 
the  reasons  for  that  disapproval  and 
proposes  to  provide  the  State  an 
opportunity  to  either  demonstrate  why 
the  Secretary's  disapproval  was 
incorrect  or  submit  revised  standards 
that  address  the  reasons  for  the 
Secretary's  disapproval. 

The  Secretary  invites  public  comment 
regarding  the  proposed  evaluation 
criteria  and  on  additional  criteria  the 
Secretary  should  use  to  evaluate  a 
State's  review  standards. 

Section  667.23    SPRE  Reviews  of 
Institutions 

In  §  667.23,  the  Secretary  proposes 
procedures  regarding  SPRE  reviews  of 


referred  institutions.  In  general,  if  the 
Secretary  refers  an  institution  to  a  SPRE 
for  review  under  §  667.5.  or  the  SPRE 
selects  an  institution  for  review  under 
§  667.6  and  the  Secretary  approves  that 
selection,  the  SPRE  reviews,  or  arranges 
for  the  review  of,  that  institution  to 
determine  whether  the  institution  is  in 
compliance  with  the  State  review 
standards  described  in  §667.21. 

To  implement  the  part  of  section 
494C(d)  of  the  HEA  that  requires  a  SPRE 
to  review  referred  institutions  in 
accordance  with  published  State 
standards,  in  §  667.23(b),  the  Secretary 
proposes  that  the  SPRE  provide  written 
notice  of  the  State's  established  review 
standards  to  each  institution  in  the  State 
before  the  SPRE  conducts  reviews  of 
referred  institutions. 

In  §  667.23(c),  the  Secretary  proposes 
that  the  SPRE  issue  a  report  of  its 
findings  and  provide  it  to  the  institution 
no  later  than  45  days  after  the  SPRE 
completes  its  review.  For  each  finding 
contained  in  the  report,  the  SPRE  must 
cite  the  standard  violated  and  cite  the 
nature  of  the  violation.  The  SPRE  may 
prescribe,  if  necessary,  a  course  of 
action  the  institution  must  follow  to 
correct  the  violation,  or  the  SPRE  may 
determine  that  the  institution  should  no 
longer  participate  in  the  Title  IV.  HEA 
programs.  If  the  SPRE  chooses  to 
prescribe  a  corrective  action,  the 
Secretary  proposes  to  give  the  SPRE  sole 
discretion  to  determine  an  appropriate 
[>eriod  for  the  institution  to  correct  the 
violation  and  bring  itself  into 
compliance  with  the  State's  review 
standards.  Alternatively,  if  the  SPRE 
determines  that  the  institution  should 
no  longer  participate  in  the  Title  IV, 
HEA  programs,  as  provided  in  section 
494C(h)  of  the  HEA.  the  SPRE  may 
initiate  the  process  described  in 
§667.25,  under  which  the  Secretary 
ultimately  terminates  the  institution's 
participation  in  those  programs. 

In  §  667.23(d),  the  Secretary  proposes 
that  the  SPRE  give  the  institution  an 
opportunity  to  respond  to  its  findings 
and  required  actions.  If  the  institution 
chooses  to  respond  within  the  time 
permitted  by  the  SPRE,  in  §667. 23(e). 
the  Secretary-  proposes  that  the  SPRE 
evaluate  the  in.stitution's  response  and 
issue  a  final  report  to  the  institution  that 
includes  its  findings  and  required 
action. 

Section  494C(h)(l)  provides  that  a 
SPRE  must  notify  the  Secretary  of  its 
findings  and  the  actions  the  SPRE  is 
taking,  or  has  taken,  in  response  to  those 
findings  within  a  time  period  prescribed 
by  the  Secretary  in  regulations. 
Therefore,  in  §667.23(0.  the  Secretary 
proposes  that  the  SPRE  provide  to  the 
Secretary  a  copy  of  its  final  report  to  an 


institution  within  30  days  of  its 
issuance  to  the  institution.  A  final 
report  includes  the  report  that  the  SPRE 
produces  after  the  institution  responds 
to  its  initial  findings.  However,  if  the 
institution  does  not  respond  to  the 
SPRE's  initial  report  in  the  time 
permitted  by  the  SPRE.  the  SPRE's 
initial  report  becomes  its  final  report  on 
the  day  after  tlie  deadline  date  provided 
to  the  institution  for  responding  to  that 
report. 

In  §667. 23(g),  the  Secretary  proposes 
that  a  SPRE  may  determine  that  an 
institution  should  no  longer  participate 
in  the  Title  IV,  HEA  programs  for 
reasons  other  than  the  institution's 
failure  to  meet  the  State's  review 
standards.  Specifically,  a  SPRE  may 
initiate  a  proceeding  to  effect  the 
termination  of  the  institution's 
participation  in  the  Title  IV.  HEA 
programs  under  §  667.25,  if  that 
institution — 

(1)  Does  not  respond  to  the  SPRE's 
findings  or  required  actions  within  the 
time  permitted  by  the  SPRE  and  the 
SPRE's  findings  show  serious  violations 
of  the  State's  standards;  (2)  Does  not 
allow  SPRE  personnel  at  the  institution; 
or  (3)  Fails  to  provide  SPRE  officials 
with  prompt  access  to  its  documents 
and  records. 

The  Secretary  wishes  to  make  clear 
that  these  proposed  regulations  do  not 
require  a  SPRE  to  take  specific  actions 
against  an  institution  that  fails  to  meet 
a  State's  review  standards.  The 
Secretary  believes  strongly  that  SPREs 
be  afforded  the  latitude  to  prescribe 
appropriate  corrective  actions,  or.  if  the 
SPRE  finds  that  an  institution  has 
continuously  or  egregiously  violated  the 
State's  standards,  make  the 
determination  that  the  institution 
should  no  longer  participate  in  the  Title 
IV,  HEA  programs.  On  the  other  hand, 
the  Secretary  would  be  concerned  if  a 
SPRE  failed  consistently  to  prescribe 
appropriate  and  adequate  corrective 
actions  for  institutions  that  did  not 
satisfy  the  State's  standards. 

Finally,  the  Secretary  intends  to  add 
to  this  section  a  requirement  that  a 
SPRE  establish  performance  standards 
that  would  enable  the  Secretary  to 
evaluate  the  conduct  and  quality  of  the 
SPRE's  reviews.  Public  comment  is 
invited  regarding  the  specific  areas 
where  SPRE  performance  standards 
should  be  established  and  how  that 
performance  should  be  evaluated. 

Section  667.24    Peer  Reviews  of 
Institutions 

For  each  referred  institution,  section 
494C(d)(15)  of  the  HEA  requires  a  SPRE 
to  contract  with  a  nationally  recognized 
accrediting  agency  or  other  peer  review 
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system  with  demonstrated  competence 
in  assessing  educational  programs  to 
cairy  out  a  review  or  provide 
information  to  the  SPRE  regarding  that 
agency's  or  system's  assessment  of  the 
quality  and  content  of  the  institution 
educational  programs. 

Under  a  literal  reading  of  this 
provision,  a  SPRE  could  contract  with 
the  accrediting  agency  that  had 
previously  accredited  the  referred 
institution  for  the  latter  to  conduct 
another,  limited  accreditation  review. 
Under  normal  circumstances,  the 
Secretary  believes  that  use  of  SPRP 
funds  for  that  activity  would  not  be  a 
prudent  use  of  those  funds.  Therefore, 
under  normal  circumstances,  the 
Secretary  recommends  that  a  SPRE 
satisfy  the  requirements  of  section 
494C(d)(15)  of  the  HEA  by  contracting 
with  the  referred  institution's 
accrediting  agency  for  the  latter  to 
provide  a  copy  of  the  relevant 
information  that  was  included  in 
connection  with  its  previous  grant  of 
accreditation. 

Except  for  the  proposal  that  allows  a 
SPRE  to  contract  with  a  peer  review 
system  that  it  determines  has 
competence  in  assessing  educational 
programs,  the  provisions  in  section 
494C(d){15)  are  repeated  in  §667.24. 

Several  negotiators  argued  that  the 
Secretary  should  define  the  term  "peer 
review  system"  or  specify  criteria  to 
determine  the  competence  of  a  peer 
review  system.  Those  negotiators 
believed  strongly  that  a  peer  review 
system  selected  by  a  SPRE  would  not  be 
a  credible  authority  in  assessing 
postsecondary  educational  programs 
because  that  peer  review  system  would 
not  be  subject  to  the  requirements  and 
standards  imposed  on  accrediting 
agencies  in  subpart  2  of  Part  H  of  the 
HEA. 

One  negotiator  suggested  specific 
criteria  to  determine  the  competence  of 
a  peer  review  system.  In  particular,  that 
negotiator  suggested  that  the  Secretary 
approve  a  peer  review  system  if  that 
system  demonstrates  that — 

(1)  The  geographical  scope  of  the 
system's  activities  covers  a  State,  region, 
or  the  United  States; 

(2)  The  system  has  the  administrative 
and  hscal  capability  to  carry  out  its 
activities  in  light  of  the  system's 
objecti\"es  and  scope: 

(3)  The  system  has  established 
standards  and  adequate  experience  to 
assess  the  quality  and  content  of 
institutions'  programs  of  instruction, 
training,  or  study  in  relation  to 
achieving  the  stated  objective*  for 
which  the  courses  or  programs  are 
offered; 


(4)  The  system  has  effective 
mechanisms  for  evaluating  compliance 
with  its  standards  and  applying  its 
standards  consistently:  and 

(5)  The  system's  activities  will  meet 
the  needs  of  the  State  and  the  Secretary 
in  accomplishing  the  purposes  of  the 
SPRP  and  not  unnecessarily  duplicate 
the  capabilities  of  a  nationally 
recognized  accrediting  agency  available 
to  perform  the  assessment  described  in 
§  667.24(b)  of  these  regulations. 

The  Secretary  believes  that  a  p)eer 
review  system  for  purposes  of  this 
program  does  not,  in  effect,  have  to 
qualify  as  a  recognized  accrediting 
agency  to  be  used  under  the  SPRP. 
Nevertheless,  the  Secretary  invites 
comment  on  these  suggested  criteria  and 
alternative  approaches  for  determining 
the  competence  of  a  peer  review  system. 

Section  667.25     Termination  of  an 
Institution's  Participation  in  the  Title 
IV,  HEA  Programs 

In  §  667.25,  the  Secretary  proposes  the 
procedures  a  SPRE  must  follow  to  effect 
the  termination  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs.  Under  those  procedures,  if  a 
SPRE  determines,  based  upon  its 
review,  that  an  institution  is  in  violation 
of  the  State's  review  standards  and 
should  no  longer  continue  to  participate 
in  the  Title  IV,  HEA  programs  or 
violates  one  of  the  provisions  proposed 
in  §  667.23(g),  the  SPRE  provides  the 
institution  with  the  opportunity  to 
contest  that  determination  in 
accordance  with  procedures  the 
Secretary  has  approved  for  that  purpose 
under  §667.26. 

If  the  SPRE  concludes  after  afTording 
the  in.stitution  the  opportunity  to 
challenge  the  SPRE's  findings  and 
determination,  that  the  institution 
should  be  terminated  from  participating 
in  the  Title  IV,  HEA  Programs,  the  SPRE 
notifies  the  Secretary  of  those  findings 
and  that  determination.  Upon  notice  by 
the  SPRE  that  the  institution  should  no 
longer  participate  in  the  Title  IV,  HEA 
programs,  the  Secretary  imm«liately 
terminates  that  institution  s 
participation  in  those  programs  and 
notifies  the  institution  and  the  SPRE  of 
the  effective  date  of  that  termination. 

Further,  the  Secretary  proposes  that 
an  institution  terminated  under  this  part 
may  not  reapply  to  the  Secretary  to 
participate  in  a  Title  IV,  HEA  program 
until  18  months  have  expired  6rom  the 
effective  date  of  its  termination.  This 
proposal  is  consistent  with  the 
provisions  in  34  CFR  668.96.  Under  that 
section  of  the  Title  i\,  HEA  program 
regulations,  an  institution  whoite 
participation  in  the  Title  IV,  HEA 
programs  has  been  terminated  may  not 


seek  reinstatement  in  those  programs 
before  the  expiration  of  18  months  from 
the  effective  date  of  its  termination. 
Moreovfer,  section  494C(h)(l)  of  the  HEA 
does  not  authorize  any  appeal  to  the 
Secretary  of  a  termination 
determination. 

Section  667.26  Due  Process 
Requirements 

Section  494C(h)(3)  of  the  HEA 
requires  the  Secretary  to  prescribe  in 
regulations  minimum  procedural 
standards  for  the  disapproval  of 
institutions  by  a  SPRE.  Thus,  in 
§667.26.  the  Secretary  proposes  due 
process  criteria  that  a  State  mast  sotisiy 
when  permitting  an  institution  to 
challenge  a  SPRE's  Hndtng  that  the 
institution  is  in  violation  ol  the  State's 
review  standards  and  should  no  longer 
continue  to  participate  in  the  Title  IV, 
HEA  programs. 

SpeciBcally,  the  Secretary  proposes  to 
approve  the  State's  procedures  if  those 
procedures  satisfy  basic  due  process 
requirements.  Therefore,  the  Secretary 
proposes  procedures  that  require  the 
SPRE  to— 

(1)  Notify  an  institution  of  any 
required  action  and  the  basis  fur  that 
action; 

(2)  Permit  the  institution  the 
opportunity  to  challenge  that  adverse 
action  in  a  hearing  or  in  writing; 

(3)  Notify  the  institution  in  writing  of 
the  result  of  its  challenge,  and  the  basis 
for  that  result;  and 

(4)  Follow  other  applicable 
procedural  requirements  of  State  law. 

Regulatory  Flexibility  Act  Cettificatioa 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  States  and  Slate 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  Slate 
and  State  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

S«;tions  667.3.  667.4,  667.12.  667.15. 
667.21.  and  667.22  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget  for  its 
review.  (44  US  C.  3504(h)) 

These  proposed  regulations  contain 
information  collection  requirements  for 
States  that  apply  to  the  Secretary  to 
receive  funds  under  this  pert  and  for 
States  that  develop  review  standards 
and  submit  those  standards  to  the 


3616 


Federal  Register  /  Vol.  59.  No.  15  /  Monday.  January  24.  1994  /  Proposed  Rules 


Secretary  for  approval.  The  Department 
needs  and  uses  the  information 
collected  to  determine  whether  to 
approve  a  State's  application  for  hmds. 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  1480  hours  for  each 
of  the  57  States  that  prepare  plans  to 
perform  SPRE  activities,  prepare 
budgets  that  account  for  those  activities, 
develop  review  standards,  and  submit 
those  plans,  budgets,  and  standards  to 
the  Secretary  for  approval. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318.  ROB-3.  7th  &  D  Streets,  SVV. 
Washington,  D.C.,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  667 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Grant  programs — education. 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements.  States. 
Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numl)er:  84.267.  State  Postsecondary  Review 
Program) 

Dated:  January  14.  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  667  to  read  as 
follows: 

PART  687-STATE  POSTSECONDARY 
REVIEW  PROGRAM 

Subpart  A— General 

Sec. 

667. 1    Scope  and  purpose. 


Sec. 

667.2  Definitions 

667.3  State  agreement. 

667.4  State  postsecondary  review  entity. 

667.5  Criteria  the  Secretary  uses  to  refer 
institutions  to  a  SPRE  for  review. 

667.6  SPRE  selection  of  institutions  for 
review. 

667.7  Notice  to  SPRE  of  Federal  actions. 

667.8  Institutions  with  locations  in  more 
than  one  State. 

Subpart  B— Allotn>ent  Fomiula  and  Funding 
Procedures 

667.11  Allotment  formula. 

667.12  Application  for  funds. 

667.13  Approval  of  funding  application. 

667.14  Allowable  costs  and  activities. 

667. 1 5  Fiscal  procedures  and  records. 

667.16  Supplement,  not  supplant, 
requirement. 

Subpart  C— State  Review  Standards,  SPRE 
Reviews,  and  Termination  ol  institutional 
Participation 

667  21     State  review  standards. 

667.22  Disapproval  of  State  review 
standards. 

667.23  SPRE  reviews  of  institutions. 

667.24  Peer  reviews  of  institutions. 

667.25  Termination  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs. 

667.26  Due  process  requirements. 
Authority:  20  U.S.C.  1099a  through  1099a- 

3.  unless  otherwise  noted. 

Subpart  A— General 

§  667.1    Scope  and  purpose. 

(a)(1)  This  part  establishes  the  rules 
and  procedures  that  govern  the  State 
Postsecondary  Review  Program,  which 
is  authorized  under  Title  IV,  Part  H, 
Subpart  1  of  the  Higher  Education  Act 
of  1965.  as  amended  (HEA).  The 
purpose  of  the  program  is  to  strengthen 
State  oversight  of  institutions 
participating  in  the  Title  FV,  HEA 
programs  through  the  development  of 
State  standards  for  those  institutions, 
and  State  review  under  those  standards 
of  institutions  referred  by  the  Secretary 
under  §667.5  or  selected  by  the  State 
under  §667.6. 

(2)  Under  this  part,  if  a  State  finds 
that  an  institution  it  reviews  does  not 
satisfy  the  State  standards,  the  State 
may — 

(i)  Require  the  institution  to  take 
prompt  actions  to  bring  itself  into 
compliance  with  the  State's  standards; 
or 

(ii)  Determine  that  the  institution 
should  no  longer  participate  in  a  Title 
rV.  HEA  program. 

(b)  A  State  must  carry  out  activities 
under  this  part  only  to  the  extent  that 
the  costs  of  those  activities  will  be 
reimbursed  by  Federal  funds. 

(c)  As  used  in  this  part,  "an 
institution"  includes — 


(1)  An  institution  of  higher  education 
as  defined  in  34  CFR  600.4; 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  34  CFR  600.5; 
and 

(3)  A  postsecondary  vocational 
institution  as  defined  in  34  CFR  600.6. 

(d)  The  provisions  in  the  Education 
Department  General  Administrative 
Regulations.  State  Administered 
Programs.  34  CFR  Part  76.  do  not  apply 
to  this  part  except  for  the  provisions 
in — 

(1)  34  CFR  76.1.  76.2.  and  76.50  of 
subpart  A; 

(2)  34  CFR  76.500  through  76.534. 
76.561,  76.563,  and  76.580  through 
76.592  of  Subpart  F;  and 

(3)  34  CFR  76.700  through  76.702, 
76.707,  76.720.  76.730,  76.731.  76.734. 
76.760.  and  76.761  of  subpart  G. 

(Authority:  20  U.S.C.  1099a-1099a-3) 

S  667.2    Definitions. 

(a)  The  following  terms  used  in  this 
part  are  defined  in  the  regulations 
governing  Institutional  Eligibility  under 
the  Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600: 

Branch  campus 

Educational  program 

Federal  Family  Education  Loan  (FFEL) 

programs 
Nationally  recognized  accrediting  agency 
Recognized  occupation 
Regular  student 
Secretary 

(b)  The  following  terms  used  in  this 
part  are  defined  in  the  Student 
Assistance  General  Provisions 
regulations.  34  CFR  part  668: 

Award  year 

Clock  hour 

Eligible  program 

Enrolled 

Federal  Pell  Grant  Program 

Federal  Perkins  Loan  Program 

Federal  PLUS  Program 

Federal  Stafford  Loan  Program 

Federal  Supplemental  Educational 

Opportunity  Grant  (FSEOG)  Program 
Federal  Supplemental  Loans  for  Students 

(SI.S)  Program 
Federal  Work-Study  (FWS)  Program 
National  Early  Intervention  Scholarship  and 

Partnership  (NEISP)  Program 
State 
State  Student  Incentive  Grant  (SSIG)  Program 

(c)  The  following  definitions  apply  to 
terms  used  in  this  part: 

Classification  of  Instructional 
Programs  (dP):  A  manual  published  by 
the  U.S.  Department  of  Education, 
National  Center  for  Education  Statistics, 
that  lists  the  codes,  titles,  and 
descriptions  of  instructional  programs 
used  by  institutions  and  States  for 
reporting  and  analyzing  education  data 
at  the  national  level. 
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Education  and  general  expenditures: 
The  total  amount  expended  by  an 
institution  for  instruction,  research, 
public  service,  academic  support 
(including  library  expenditures), 
student  services,  institutional  supf>ort, 
scholarships  and  fellowships,  operation 
and  maintenance  expenditures  for  the 
physical  plant,  and  any  mandatory 
transfers  which  the  institution  is 
required  to  pay  by  law. 

National  Occupational  Information 
Coordinating  Committee  (NOICC):  An 
agency  jointly  sponsored  by  the 
Departments  of  Education  and  Labor  to 
facilitate  comparisons  between 
educational  programs  and  related 
occupations  and  to  provide  information 
to  State  employment  counseling 
services. 

Professional  program:  An 
.undergraduate  or  graduate  educational 
program  that  prepares  individuals  for  an 
occupation,  if  that  occupation — 

(i)  Is  listed  in  SOCorClP; 

(ii)  Requires  at  least  an  associate 
degree  to  qualify  for  entry; 

(lii)  Involves  the  independent  practice 
or  application  of  a  defined  or  organized 
body  of  competencies  that  is  unique  to 
(he  occupation:  and 

(iv)  Is  formally  recognized  and 
regulated  under  a  national  or  State 
licensure,  accreditation,  or  permit 
system. 

Referred  institution:  An  institution 
that  a  SPRE  reviews  as  a  result  of — 

(i)  A  referral  by  the  Secretary  under 
§667.5;  or 

(ii)  State  selection  under  §  667.6. 

Standard  Occupational  Classification 
(SOC)  Manual:  A  manual  published  by 
the  U.S.  Department  of  Commerce,  used 
for  reporting  national  statistics  on 
occupations  and  emploj'ment 
projections,  compiled  from  data 
collected  through  the  census  and  other 
Federal  surveys. 

State  Postsecondary  Heview  Entity 
(SPRE):  The  entity  described  in  §667.4. 

Title  IV.  HE  A  program:  One  of  the 
programs  identified  in  34  CFR  668.1. 

Vocational  program:  An  educational 

[)rogram  below  the  baccalaureate  degree 
evel,  that  is  not  classified  as  a 
professional  program,  that  prepares 
students  for  gainful  employment  in  a 
recognized  occupation. 

(Authority:  20  U.S.C  1099a-1099a-3) 

1667,3    8tali  agrMtnent 

(a)  To  participate  in  the  State 
Postsecondary  Review  Program,  a  State 
must  enter  into  an  agreement  with  the 
Secretary. 

(b)  In  the  agreement,  the  State — 

(1)  Designates  a  SPRE; 

(2)  Describes  the  organizational 
structure  of  the  SPRE; 


(3)  Assures  that — 

(i)  The  SPRE  has  the  legal  authority 
under  State  law  to  carry  out  the 
functions  required  of  it  under  this  part; 

(ii)  The  SPRE  will  perform  the 
functions  required  of  it  under  this  part; 

(iii)  The  SPRE  will  keep  records  or 
have  access  to  records  and  provide 
information  to  the  Secretary'  as  may  be 
requested  for  Hnancial  and  compliance 
audits,  and  program  evaluations; 

(iv)  The  SPRE  will  review  referred 
institutions  on  a  schedule  that  coincides 
with  the  Secretary's  schedule  for 
recertifying  those  institutions  to 
participate  in  the  Title  IV,  HEA 
programs; 

(4)  Describes  the  relationship  between 
the  SPRE,  the  State  approving  agency 
for  Veterans  Affairs,  the  State  guaranty 
agency  under  the  FFEL  programs,  the 
State  agency  responsible  for 
administering  the  SSIG  Program,  any 
State  entity  that  provides  a  license  to 
institutions  to  operate  in  the  State  or 
otherwise  legally  authorizes  institutions 
to  provide  postsecondary  education  in 
the  State,  any  State-level  entity  that 
approves  service  providers  under  the 
Job  Training  Partnership  Act,  and  any 
State-level  entity  that  certiHes 
vocational  education; 

(5)  Indicates  that  the  SPRE— 

(i)  Shall  contract  with  a  nationally 
recognized  accrediting  agency  or  a  p>eer 
review  system  for  purposes  of  §  667.23; 
and 

(ii)  May  contract  with  a  private 
agency,  nationally  recognized 
accrediting  agency,  or  peer  review 
system  for  assistance  in  p>erfonning  the 
SPRE's  functions;  and 

(6)  Includes  the  SPRE's  plan  for 
performing  the  functions  described  in 
§667.12. 

(c)  The  agreement  between  the  State 
and  the  Secretary  goes  into  effect  when 
it  is  signed  by  the  Secretary  and  remains 
in  effect  until  it  is  terminated  by  the 
Secretary  or  the  State.  The  Secretary  or 
the  State  terminates  an  agreement  under 
the  provisions  of  that  agreement. 

(d)  The  sanctions  set  forth  in 
paragraph  (e)  of  this  section  follow  if  the 
State— 

(1)  Does  not  enter  into  an  agreement 
with  the  Secretary; 

(2)  Fails  to  comply  with  the  terms  of 
the  agreement  and  the  Secretary 
terminates  that  agreement; 

(3)  Terminates  the  agreement  with  the 
Secretary;  or 

(4)  Does  not  establish  review 
standards  under  §  667.21  that  are 
approved  by  the  Secretary  by  the  end  of 
the  second  year  for  which  the  State 
received  an  allotment  under  §667.11. 

(e)  If  any  of  the  events  listed  in 
paragraph  (d)  of  this  section  occur — 


(1)  The  State  is  ineligible  to  receive — 
(i)  Any  funds  appropriated  to  carry 

out  this  program; 

(ii)  Its  allotment  of  any  funds 
appropriated  under  the  SSIG  Program; 
and 

(iii)  Any  funds  appropriated  to  carry 
out  the  NEISP  Program;  and 

(2)  The  Secretary — 

(i)  Does  not  designate  as  eligible  for 
participation  in  a  Title  IV,  HEA  program 
any  institution  seeking  initial 
participation  in  that  program,  any 
branch  campus  for  which  an  institution 
seeks  an  initial  designation  of  eligibility 
under  34  CFR  part  600,  or  any 
institution  that  has  undergone  a  change 
in  ownership  that  results  in  a  change  in 
control  as  determined  in  34  CFR  part 
600,  that  is  located  in  that  State. 

(ii)  Grants  only  provisional 
certification,  as  determined  in  34  CFR 
part  668.  to  an  institution  in  that  State 
not  described  in  paragraph  (e)(2)(i)  of 
this  section;  and 

(iii)  May — 

(A)  Establish  the  review  standards  for 
that  State  described  in  §667.21;  and 

(B)  Carry  out,  or  arrange  to  carry  out, 
the  State's  other  responsibilities  and 
requirements  under  this  part. 

(Authorir>-:  20  U.S.C.  10998-1) 

§  667.4    State  postsecondary  review  entity. 

The  SPRE  is  the  entity  designated  by 
the  State  in  the  agreement  between  the 
State  and  the  Secretary  under  §  667.3, 
to— 

(a)  Represent  all  existing  State  entities 
that  are.  and  all  future  State  entities  that 
will  be.  responsible  for — 

(1)  Granting  State  authorization  .o 
provide  postsecondary  education  in  th.it 
State;  and 

(2)  Ensuring  that  all  institutions  in  the 
State  that  participate  in  a  Title  IV,  HEA 
program  remain  in  compliance  with  the 
State  review  standards  established 
under  §667.21; 

(b)  Perform  the  functions  required  of 
it  under  this  part;  and 

(c)  Keep  records  or  have  access  to 
records  and  provide  information  to  the 
Secretary  as  may  be  requested  for 
financial  and  compliance  audits,  and 
program  evaluations. 

(Authority:  20  U.S.C  1099a-t099»»-3) 

§  667.5    Ciltsila  the  S#CfatBfy  uaea  to  refer 
InMtuttofw  to  a  SPRE  for  ravtcw. 

(a)(1)  The  Secretary  refers  an 
institution  that  participates  in  a  Title  IV, 
HEA  program  to  a  SPRE  for  review  if  the 
institution  meets  one  or  more  of  the 
criteria  contained  in  paragraph  (b)  of 
this  section. 

(2)  In  determining  whether  an 
institution  meets  one  or  more  of  the 
criteria  contained  in  paragraph  (b)  of 
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lis  section,  the  Secretary  uses  the  most 
Krently  available  data, 
(b)  Except  as  provided  in  paragraphs 
:).  (d),  and  (e)  of  this  section,  the 
ecretary  refers  an  institution  to  a  SPRE 

(1)  The  institution  has  a  cohort 
efault  rate  (defined  in  34  CFR  668.15) 
qual  to  or  greater  than  25  percent; 

(2)(i)  The  institution  has  a  cohort 
efault  rate  equal  to  or  greater  than  20 
ercent;  and 

(ii)  During  the  latest  completed  award 
ear  for  which  data  are  available — 

(A)  More  than  two-thirds  of  the 
istitution's  regular  undergraduate 
ludents  who  were  enrolled  as  at  least 
alf-time  students  received  assistance 
nder  any  Title  IV.  HEA  program, 
xcluding  assistance  received  from  the 
SIC.  NEISP.  and  Federal  PLUS 
rograms;  or 

(B)  The  amount  that  the  institution's 
tudents  received  under  the  Title  IV, 
lEA  programs,  excluding  funds  from 
le  SSIG,  NEISP.  and  Federal  PLUS 
rograms,  is  equal  to  or  greater  than 
bvo-thirds  of  the  institution's  education 
nd  general  expenditures: 

(3)  The  amount  that  the  institution's 
tudents  received  under  the  Federal  Pell 
irant  Program  is  equal  to  or  greater  than 
ivo-thirds  of  the  institution's  education 
nd  general  expenditures: 

(4)  The  Secretary  initiated  a 
imitation,  suspension,  or  termination 
ction  against  the  institution  under  34 
:FR  part  668.  subpart  G,  within  the 
(receding  5  years; 

(5)  An  audit  finding  in  the 
nstitution's  two  most  recent  audits 
inder  34  CFR  668.23  resulted  in  a 
equired  repayment  by  the  institution  of 
n  amount  greater  than  5  percent  of  the 
unds  the  institution  received  under  the 
ritle  IV,  HEA  programs  for  any  one 
iward  year  covered  by  those  audits: 

(6)  The  Secretary  cited  the  institution 
or  its  failure  to  submit  an  audit  report 
)y  the  deadlines  established  under  34 
:FR  668.23; 

(7)(i)  The  amount  that  the  institution's 
;tudents  received  under  the  Federal  Pell 
jrant  Program  during  any  award  year 
iiffered  by  more  than  25  percent  from 
he  amount  those  students  received 
inder  that  program  in  the  award  year 
hat  preceded  that  award  year,  unless 
he  differences  can  be  accounted  for  by 
:hangcs  in  that  program; 

(ii)  The  amount  that  the  institution's 
;tudents  received  under  the  Federal 
Stafford  Loan  Program  during  any 
iward  year  differs  by  more  than  25 
Dercent  from  the  amount  those  students 
■eceived  under  that  program  in  the 
uvard  year  that  preceded  that  award 
»ear,  unless  the  differences  can  be 


accounted  for  by  changes  in  that 
program;  or 

(iii)  The  amount  that  the  institution's 
students  received  under  the  Federal  SLS 
Program  during  any  award  year  differs 
by  more  than  25  percent  from  the 
amount  those  students  received  under 
that  program  in  the  award  year  that 
preceded  that  award  year,  unless  the 
differences  can  be  accounted  for  by 
changes  in  that  program: 

(8)  The  institution  failed  to  meet  the 
financial  responsibility  standards  in  34 
CFR  part  668.  subpart  B; 

(9)  The  institution  underwent  a 
change  in  ownership  that  resulted  in  a 
change  of  control  as  defined  in  34  CFR 
600.31; 

(10)  Except  with  regard  to  any  public 
institution  affiliated  with  a  State  system 
of  higher  education,  the  institution  has 
participated  for  less  than  5  years  in — 

(i)  Tne  Federal  Pell  Grant  Program: 
(ii)  The  FFEL  programs; 
(iii)  The  FSEOG  Program; 
(iv)  The  FWS  Program;  or 
(v)  The  Federal  Perkins  Loan  Program; 
or 

(11)  The  institution  has  been  subject 
to  a  pattern  of  complaints  from  students, 
faculty,  or  others,  including  information 
provided  to  the  Secretary  by  the  SPRE. 
related  to  its  management  or  conduct  of 
the  Title  IV,  HEA  programs  or  to 
misleading  of  inappropriate  advertising 
and  promotion  of  the  institution's 
educational  programs,  that  in  the 
Secretary's  judgment  are  sufficient  to 
warrant  review. 

(c)  If  the  Secretary  refers  an 
institution  to  the  SPRE  under  paragraph 
(b)(9)  with  regard  to  the  same  change  of 
ownership  or  (b)(6)  of  this  section,  and 
the  SPRE  conducts  a  review  of  the 
institution  as  a  result  of  that  referral  and 
finds  no  significant  violations  of  the 
State's  standards,  the  Secretary  reserves 
whether  to  refer  that  institution  again  to 
the  SPRE  for  the  same  reason  that 
resuhed  in  the  initial  referral. 

(d)  The  Secretary  reserves  whether  to 
refer  again  to  the  SPRE  an  institution 
that  meets  only  the  conditions  of 
paragraph  (b)(10)  of  this  section,  if  the 
SPRE  previously  conducted  a  review  of 
that  institution  and  found  no  violations 
of  the  State's  standards. 

(e)(1)  An  institution  may  request  the 
Secretary  to  confirm  the  data  used  by 
the  Secretary  in  referring  that  institution 
to  a  SPRE. 

(2)  The  Secretary  rescinds  a  referral  if 
confirmation  reveals  that  the  data  used 
to  make  a  referral  was  inaccurate  and  a 
referral  would  not  be  required  under 
accurate  data. 

(3)  The  Secretary  does  not  rescind  a 
referral  if  the  Secretary — 

(i)  Confirms  that  the  data  are  accurate; 
or 


(ii)  Is  unable  to  confirm  the  data. 

(4)  In  confirming  data,  the  Secretary 
presumes  that  records  maintained  in  the 
normal  course  of  business  by  the  U.S. 
Department  of  Education,  a  guaranty 
agency  under  the  FFEL  programs,  a 
SPRE.  a  State  licensing  agency,  or 
another  State  agency  are  accurate  unless 
the  institution  proves  to  the  Secretary's 
satisfaction  that  the  records  are  not 
properly  maintained  or  are  inaccurate. 

(Authority:  20  U.S.C.  1099a-3) 

S  667.6    SPRE  selection  of  Institutions  for 
review. 

A  SPRE  may  review  an  institution 
under  this  part  that  was  not  referred  by 
the  Secretary  if — 

(a)  The  SPRE— 

(l)(i)  Determines  that  the  institution 
meets  a  referral  criterion  in  §  667.5 
based  on  more  recent  data  available  to 
the  SPRE;  or 

(ii)  Has  reason  to  believe  the 
institution  is  engaged  in  fraudulent 
practices;  and 

(2)  Requests  the  Secretary  to  approve 
its  review  of  that  institution;  and 

(b)  The  Secretary— 

(1)  Approves  that  request;  or 

(2)  Does  not  respond  to  the  SPRE's 
request  within  21  days  after  the  date  the 
Secretary  receives  that  request. 

(Authority:  20  U.S.C.  1099a-3) 

§  667.7    Notice  to  SPRE  of  Federal  actions. 

(a)  If  the  Secretary  takes  an  action 
against  an  institution,  the  Secretary 
notifies  the  SPRE  of  the  State  in  which 
the  institution  is  located  within  10  days 
of  taking  that  action. 

(b)  If  the  Secretary  is  informed  that 
another  Federal  agency  is  taking  an 
action  against  an  institution,  the 
Secretary  notifies  the  SPRE  of  the  State 
in  which  the  institution  is  located  as 
soon  as  possible  but  not  later  than  10 
days  after  learning  of  that  action. 

(Authority:  20  U.S.C.  1099a-3) 

§  667.8    Institutions  wittt  locations  In  more 
than  one  State. 

(a)  If  an  institution  that  is  subject  to 

a  referral  has  locations  in  more  than  one 
State,  the  Secretary  refers  the  institution 
to  the  SPRE  in  each  State  in  which  the 
institution  is  located  and  informs  each 
SPRE  of  the  other  States  in  which  the 
institution  is  located. 

(b)  The  SPRE  of  the  State  in  which  the 
main  campus  of  the  institution  is 
located  has  the  principal  responsibility 
for  reviewing  that  institution. 

(c)  If  a  branch  campus  or  additional 
location  of  an  institution  is  in  a  State 
other  than  the  State  in  which  the 
institution's  main  campus  is  located,  the 
SPRE  of  the  State  in  which  that  branch 
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campus  or  additional  location  is 
located — 

(1)  May  review  that  branch  campus  or 
additional  location  before  a  SPRE 
review  is  conducted  of  the  main  campus 
of  that  institution; 

(2)  May  delay  its  review  of  that 
branch  campus  or  additional  location 
until  a  SPRE  review  is  conducted  of  the 
main  campus  of  that  institution;  or 

(3)  May  choose  not  to  review  that 
branch  campus  or  additional  location 
if— 

(i)  The  SPRE  of  the  State  in  which  the 
main  campus  of  that  institution  is 
located  reviews  that  institution  and 
makes  no  signiHcant  Tindings;  and 

(ii)  The  State's  allotment  is 
insufficient  to  allow  the  SPRE  to  review 
all  referred  institutions. 

(d)  An  institution,  its  branch 
campuses,  and  additional  locations  are 
subject  to  the  review  standards  of  the 
State  in  which  they  are  located. 

(e)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  to  review  a 
referred  institution  that  has  locations  in 
more  than  one  State,  the  SPREs  of  those 
States  may  enter  into  an  agreement 
under  which  tliu  SPREs  may  alter  the 
review  responsibilities  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 

(Authority:  20  U.S.C.  1099a^3) 

Subpart  B — Allotment  Formula  and 
Funding  Procedures 

S  667.1 1    Allotment  foimula. 

(a)  For  each  fiscal  year  for  which 
funds  are  appropriated  to  carry  out  this 
part: 

(1)  The  Secretary — 

(i)  Allots  $20,000  to  Guam.  $20,000  to 
American  Samoa,  $20,000  to  the 
Northern  Mariana  Islands,  $20,000  to 
the  Virgin  Islands,  and  $20,000  to  the 
Trust  Territory  of  the  Pacific  Islands; 

(ii)  Calculates  each  remaining  State's 
allotment  of  the  remaining  funds  under 
paragraph  (aK2)  of  this  section:  and 

(iii)  Notifies  each  State  of  its 
allotment. 

(2)  Except  for  Guam,  American 
Samoa,  the  Northern  Mariana  Islands, 
the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Secretary  allots  those  funds  to  a  State 
by-       • 

(i)  Determining  the  percentage  of 
institutions  participating  in  a  'Title  IV. 
HEA  program  in  the  State  by  dividing 
the  number  of  institutions  located  in 
that  State  that  are  certified  to  participate 
in  a  Title  IV.  HEA  program  by  the  total 
number  of  institutions  that  are  certified 
to  participate  in  all  States; 

(ii)  For  the  latest  award  year  for  which 
infornution  is  available,  determining 
the  percentage  of  Title  IV,  HEA  program 


funds  by  dividing  the  total  amount  of 
Title  rv.  HEA  program  funds  that  were 
made  available  to  students  who  enrolled 
in  the  institutions  in  that  State  that 
participate  in  a  Title  IV,  HEA  program, 
or  to  those  students'  parents,  by  the  total 
amount  of  Title  IV.  HEA  program  funds 
that  were  made  available  to  students,  or 
to  those  student's  parents,  who  enrolled 
in  institutions  that  participate  in  a  Title 
IV,  HEA  program  in  all  States; 

(iii)  Averaging  the  two  percentages 
determined  in  paragraph  (a)(2)(i)  and  (ii) 
of  this  section; 

(iv)  Calculating  an  "initial 
distribution"  by  muhiplying  the  average 
percentage  determined  in  paragraph 
{a)(2)(iii)  of  this  section  by  the  amount 
appropriated  to  carry  out  this  part  less 
the  total  amount  allotted  to  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands; 

(v)(A)  Determining  which  States 
receive  less  than  $50,000  under  the 
initial  distribution; 

(B)  Providing  each  of  those  States 
with  $50,000:  and 

(C)  Calculating  the  difference  between 
the  $50,000  provided  to  each  of  those 
States  and  those  States'  initial 
distribution: 

(vi)(A)  Determining  which  States 
receive  more  than  $50,000  under  the 
initial  distribution;  and 

(B)  Calculating  the  difference  between 
each  of  those  States'  initial  distribution 
and  $50,000; 

(vii)  Calculating  a  "reduction 
percentage"  by  dividing  the  total 
amount  obtained  in  paragraph 
(a)(2)(v)(C)  of  this  section  by  the  total 
amount  obtained  in  paragraph 
(a)(2)(vi)(B)  of  this  section:  and 

(viii)  Reducing  the  initial  distribution 
of  each  State  in  paragraph  (a)(2)(vi)(AJ 
of  this  section  by  the  product  of  the 
amount  obtained  in  paragraph 
(a)(2)(vi)(B)  of  this  section  and  the 
reduction  percentage  in  paragraph 
(a)(2)(vii}  of  this  section. 

(b)  If  the  Secretary  determines  that  a 
SPRE  will  not  spend  its  entire  allotment 
during  the  period  Sot  which  thoae  funds 
are  made  available,  or  if  a  SPRE  does 
not  spend  its  allotment  by  the  end  of  the 
period  for  which  those  ^nds  are  made 
available,  the  Secretary  reallots  those 
funds  to  other  SPREs  in  a  manner  that 
the  Secretary  determines  best  carries  out 
the  purposes  of  the  State  Postsecondary 
Review  Program. 

(c)  SSIG  and  NEISP  Program  Federal 
and  State  matching  funds  are  excluded 
from  the  calculations  ia  this  section. 

(Authority:  20  U.S.C.  1099a-1099a-3) 


S6er.12    Appltcatton forluntfs. 

(a)(1)  General.  For  each  fiscal  year  for 
which  funds  are  appropriated  to  carry 
out  this  part,  a  State  that  has  entered 
into  an  agreement  with  the  Secretary 
under  §  667.3  shall  apply  to  the 
Secretary  to  receive  its  allotment.  The 
State's  application  must  contain  the 
information  required  in  paragraph  (b), 
(c),  or  (d)  of  this  section,  as  appropriate. 
The  Secretary  publishes  in  the  Federal 
Register  the  date  by  which  a  Slate  must 
submit  its  application. 

(2)  Established  review  standards.  A 
State  has  established  review  standards  if 
those  standards  met  the  requirements  in 
§  667.21  and  the  Secretary  did  not 
disapprove  those  standards  under 
§667.22. 

(b)  Application  before  standards  are 
established. 

(1)  If  a  State  has  not  established 
review  standards,  to  receive  its 
allotment  the  State — 

(i)  Must  submit  a  plan  to  develop — 

(A)  The  review  standards  descrined  in 
§667.21,  in  consultation  with  the 
institutions  in  that  State,  which  shall 
describe  the  manner  in  whicii 
consultation  will  take  place:  and 

(B)  The  procedures  for  receiving  and 
responding  to  complaints  from  students, 
faculty,  and  others  regarding 
institutions  in  the  State,  in  consuhation 
with  institutions  in  that^tate,  which 
shall  describe  the  manner  in  which 
consultation  will  take  place: 

(ii)  May  submit  a  plan  to  identify 
information  maintained  by  institutions 
and  State  agencies,  other  than  the 
information  institutions  are  required  to 
maintain  under  the  Student  Right-to- 
Know  and  Campus  Security  Act,  that  is 
relevant  to  developing  the  State  review 
standards,  to  identify  systems  in  which 
this  information  is  maintained,  and  to 
provide  estimates  of  the  costs  of 
coordinating  the  institutions'  and  Stale's 
information  systems  with  an 
information  system  developed  by  the 
SPRE;  and 

(iii)  Must  submit  a  budget  for 
developing  the  standards  and  the 
complaint  procedures  and  for  providing 
cost  estimates  for  the  SPRE's 
information  system,  if  relevant,  that 
does  not  exceed  the  State's  fiscal  year 
1993  allotment. 

(2)  If  the  State's  fiscal  year  1993 
allotment  is  less  than  the  State's 
anticipated  cost  of  carrying  out  the 
activities  described  in  paragraphs  (bHi) 
(i)  and  (ii)  of  this  section,  the  State  shall 
first  use  its  allotment  to  develop  the 
review  standards.  If  a  portion  of  the 
allotment  remains  after  the  Slate 
develops  its  review  standards,  the  Stale 
may  develop  procedures  for  receiving 
and  responding  to  complaints  from 
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students,  faculty,  and  others  regarding 
institutions  in  the  State.  The  State  may 
use  any  remaining  portion  of  its 
allotment  to  provide  cost  estimates  for 
the  SPRE's  information  system  only 
after  it  has  completed  developing  its 
review  standards  and  complaint 
procedures. 

(c)  Application  after  standards  are 
established.  (1)  If  the  Secretary  has  not 
disapproved  the  State's  review 
standards  under  §  667.22,  to  receive  its 
allotment,  the  State  must  submit  to  the 
Secretary — 

(i)  Its  plan  to  review  referred 
institutions:  and 

(ii)  A  budget  for  those  reviews  that 
does  not  exceed  the  State's  allotment 
calculated  under  §  667.11  less  any 
amount  expended  by  the  SPRE  in 
carrying  out  the  activities  under 
paragraph  (b)  of  this  section. 

(2)  If  a  SPRE  anticipates  that  the  cost 
of  reviewing  all  the  referred  institutions 
will  exceed  the  State's  allotment,  the 
SPRE  shall,  as  part  of  its  plan,  submit 

a  priority  system  for  selecting 
institutions  to  review  from  among  the 
referred  institutions. 

(3)  The  SPRE  shall  have  discretion  in 
developing  its  priority  system,  except 
that  the  SPRE  must  make  its  top  priority 
for  review,  referred  institutions  that  the 
Secretary  has  scheduled  for 
recertification  under  34  CFR  part  668, 
subpart  B. 

(d)  If  a  State  first  applies  to  the 
Secretary  to  receive  an  allotment  after 
fiscal  year  1993.  the  State  must  submit 
the  information  and  documentation 
required  under  paragraph  (b)  of  this 
section,  and  may  submit  the  information 
required  in  paragraph  (c)  of  this  section. 

(Authority:  20  U.S.C.  1099a-1099a-3) 

§  667.13    Approval  of  funding  application. 

(a)  Before  standards  are  established. 
The  Secretary  approves  a  State's  plan 
and  budget  submitted  before  the  State 
establishes  review  standards  if — 

(1)  The  plan  provides  a  reasonable 
basis,  and  adequate  budget  justification, 
for  carrying  out  the  activities  described 
in  §  667.12(b)(1); 

(2)  If  applicable,  the  plan  includes  a 
priority  system  for  using  the  State's 
allotment  as  described  in  §  667.12(b)(2); 
and 

(3)  The  budget  includes  only 
reasonable  allowable  costs  within  the 
State's  fiscal  year  1993  allotment. 

(b)  After  standards  are  established. 
After  the  State  establishes  review 
.standards,  the  Secretary  approves  a 
State's  plan  and  budget  for  the 
allowable  activities  described  in 
§667.14  if— 

(1)  The  plan  provides  adequate  budget 
justification  for  those  activities; 


(2)  The  plan  provides  for  a  reasonable 
scheme  for  reviewing  referred 
institutions; 

(3)  The  plan  includes  a  priority 
system  for  review  as  described  in 
§  667.12(c)(3); 

(4)  The  proposed  contracts  with 
private  agencies,  accrediting  agencies, 
or  peer  review  systems  to  carry  out 
SPRE  functions  included  in  the  plan  are 
reasonable  and  appropriate;  and 

(5)  The  budget  includes  only 
reasonable  allowable  costs  within  the 
State's  allotment. 

(c)  Failure  to  submit  an  acceptable 
application.  If  a  State  does  not  submit 
an  application  for  funds  under  §667.12 
or  its  application  is  not  approved  under 
this  section — 

(1)  The  State  is  ineligible  to  receive — 
(i)  Any  funds  appropriated  to  carry 

out  this  program; 

(ii)  Its  allotment  of  any  funds 
appropriated  under  the  SSIG  Program; 
and 

(iii)  Any  funds  appropriated  to  carry 
out  the  NEISP  Program;  and 

(2)  The  Secretary — 

(i)  Does  not  designate  as  eligible  for 
participation  in  a  Title  FV,  HEIA  program 
any  institution  seeking  initial 
participation  in  that  program,  any 
branch  campus  for  which  an  institution 
seeks  an  initial  designation  of  eligibility 
under  34  CFR  part  600,  or  any 
institution  that  has  undergone  a  change 
in  ownership  that  results  in  a  change  in 
control  as  determined  in  34  CFR  part 
600,  that  is  located  in  that  State;  and 

(ii)  Grants  only  provisional 
certification,  as  determined  in  34  CFR 
part  668,  to  an  institution  in  that  State 
not  described  in  paragraph  (c)(2)(i)  of 
this  section. 

(Authority:  20  U.S.C.  1099a-1099a-3) 

S  667.14    Allowable  costs  and  activities, 
(a)  If  included  in  a  State's  approved 
plan,  the  Secretary  pays,  by 
reimbursement,  direct  costs,  in 
paragraph  (c)  and  described  in  Office  of 
Management  and  Budget  (0MB) 
Circular  A-87,  and  indirect  costs  as 
determined  in  paragraph  (b)  of  this 
section,  of — 

(1)  Establishing  State  review 
standards  in  consultation  with 
institutions  in  the  State,  publicizing  the 
State  review  standards,  and  providing 
initial  and  continuing  training  to  State 
and  other  personnel  in  the  State, 
including  personnel  at  the  institution 
subject  to  review; 

(2)  Establishing  and  implementing  the 
procedures  for  receiving  and  responding 
to  complaints  firom  students,  faculty, 
and  others  regarding  institutions  in  the 
State,  in  consultation  with  institutions 
in  that  State; 


(3)  Reviewing  referred  institutions; 
and 

(4)  Developing  and  maintaining  an 
information  system  for  SPRE  review 
activities. 

(b)  If  a  State  seeks  reimbursement  for 
indirect  costs,  the  State  shall — 

(1)  Use  the  restricted  indirect  cost 
rate,  computed  under  34  CFR  75.564. 
and  approved  by  the  Secretary  under  34 
CFR  75.561;  and 

(2)  Not  charge  as  a  direct  cost  any  cost 
that  qualifies  as  an  indirect  cost. 

(c)  The  direct  costs  of  carrying  out  the 
activities  described  in  paragraph  (a)  of 
this  section  include,  but  are  not  limited 
to— 

(1)  The  salary  of  State  employees 
engaged  in  allowable  activities; 

(2)  Travel  costs  incurred — 

(i)  Consulting  with  institutions  in 
developing  standards  and  complaint 
procedures;  and 

(ii)  Reviewing  referred  institutions; 

(3)  Training  for — 

(i)  State  employees  to  perform  reviews 
of  referred  institutions;  and 

(ii)  Institutional  and  other  personnel 
regarding  the  State  review  standards; 

(4)  Contracting  with  private 
organizations,  accrediting  agencies,  and 
peer  review  systems  to  carry  out 
required  activities;  and 

(5)  Costs  incurred  by  the  State  for 
administrative  actions  and  legal 
proceedings. 

(Authority:  20  U.S.C.  1099a-1099a-3) 

§  667. 1 5    Fiscal  procedures  and  records. 

(a)  A  State  must  account  for  the  funds 
it  received  under  this  part  in  accordance 
with  the  procedures  it  uses  to  account 
for  the  expenditure  of  its  own  funds  and 
must  keep  fiscal  and  accounting  records 
that  support,  on  audit,  its  expenditure  of 
funds  under  this  part. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the  State 
must  keep  intact  and  accessible  records 
relating  to  its  activities  under  this  part 
for  five  years  after  the  end  of  the  period 
for  which  funds  were  provided. 

(2)  The  State  shall  keep  records  on 
any  claim  or  expenditure  questioned  on 
audit  until  any  audit  question  is 
resolved. 

(c)  A  State  must  have  an  audit 
performed  of  the  SPRE's  activities  under 
this  part  at  least  once  every  two  years 
and  must  submit  that  audit  to  the 
Secretary.  An  audit  conducted  under 
the  Single  Audit  Act  satisfies  this 
requirement. 

(Authority:  20  U.S.C.  1099a-1099a-3) 

§  667.1 6    Supplement,  not  supplant, 
requirement 

The  Secretary  reimburses  a  State  for 
the  costs  of  necessary  SPRE  activities 
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which  supplement,  but  do  not  supplant, 
existing  licensing  or  review  functions 
conducted  by  the  State. 

(Authority:  20  U.SXl  10998-2) 

Subpart  C— State  Review  Standards, 
SPRE  Reviews,  and  Tennination  of 
Institutional  Participation. 

§  667.21    Stale  review  standards. 

(a)  Each  State  participating  under  this 
part  must  develop  standards,  in 
consultation  with  institutions  in  the 
State,  under  which  the  SPRE  reviews 
referred  institutions.  The  State- 
developed  review  standards  must 
evaluate,  with  regard  to  a  referred 
institution — 

(1)  The  extent  to  which  the  institution 
makes  available  to  its  students  and 
prospective  students  its  catalogs, 
admission  requirements,  course 
outlines,  tuition  and  fee  schedules, 
refund  policy,  course  cancellation 
policy,  its  rules  and  regulations,  and  its 
enrollment  agreement  if  appropriate: 

(2)  Whether  the  institution's 
descriptions  of  its  courses  and  programs 
are  accurate; 

(3)  Whether  the  institution  has  a 
method  to  assess  that  a  student  has  the 
ability  to  complete  successfully  the 
educational  program  for  which  he  or  she 
applies; 

(4)  The  extent  to  which  the 
institution's  method  to  assess  that  a 
student  has  the  ability  to  complete 
successfully  the  educational  program  for 
which  he  or  she  applies  accurately 
assesses  that  ability  as  measured  by  the 
completion  rate  of  that  program; 

(5)  Whether  the  institution  maintains 
and  enforces  standards  relating  to 
satisfactory  pro^ss; 

(6)  Whether  the  institution  maintains 
adequate  student  and  other  records; 

(7)  Whether  the  institution  complies 
with  relevant  safety,  and  heahh 
standards,  such  as  fire,  building,  and 
sanitation  codes; 

(8)  The  extent  to  which  the 
institution's  financial  and 
administrative  capacity  is  appropriate  to 
its  scale  of  operations,  and  whether  the 
institution  maintains  adequate  financial 
and  other  information  to  determine  the 
adequacy  of  its  financial  and 
administrative  capacity; 

(9)  For  an  institution  that  the  SPRE 
determines  is  at  financial  risk,  the 
adequacy  of  the  institution's  plans  to 
provide  for,  if  the  institution  closes — 

(i)  Instruction  to  enrolled  students; 
and 

(ii)  Retention  of  and  access  to 
academic  and  Rnancial  aid  records; 

(10)  If  an  institution  provides  an 
educational  program  that  is  designed  to 


prepare  students  for  gainful 
employment — 

(i)  Whether  the  tuition  and  fees 
charged  for  that  educational  program  are 
reasonable  given  the  amount  of  money 
that  a  student  who  successfully 
completes  the  program  may  reasonably 
be  expected  to  earn;  and 

(ii)  Whether  the  educational  program 
provides  students  with  quality  training 
that  leads  to  useful  employment  in  an 
occupation  recognized  in  that  State.  In 
making  this  evaluation,  one  of  the 
factors  the  SPRE  shall  consider  is  the 
appropriateness  of  the  length  of  the 
educational  program  in  terms  of  both 
the  number  of  days  of  instruction  and 
the  number  of  credit  or  clock  hours  the 
program  offers; 

(11)  The  extent  to  which  the 
institution  provides  to  its  students 
relevant  information  regarding — 

(i)  Market  and  job  availability  for 
students  in  its  occupational, 
professional,  and  vocational  programs; 
and 

(ii)  The  relationship  between  the 
institution's  educational  programs  and 
State  licensing  standards  for  specific 
occupations; 

(12)  The  appropriateness  of  the 
number  of  semester,  trimester,  or 
quarter  credit  or  clock  hours  required 
for  the  completion  of  an  educational 
program; 

(13)  The  appropriateness  of  the  length 
of  600-hour  educational  programs; 

(14)  Whether,  and  the  extent  to 
which,  the  actions  of  any  owner  or 
shareholder  of  the  institution,  or  any 
person  exercising  control  over  the 
institution  may  adversely  affect  its 
participation  in  a  Title  IV,  HEA 
program; 

(15)  The  extent  to  which  the 
institution's  procedures  for  investigating 
and  resolving  student  complaints  are 
adequate; 

(16)  The  extent  to  which  the 
institution's  advertising  promotion,  and 
student  recruiting  practices  are 
appropriate; 

(17)  Whether  the  institution  has  a  fair 
and  equitable  refund  policy;  and 

(18)  The  extent  to  which  the 
institution's  educational  programs  are 
successful  as  measured  by — 

(i)  The  completion  and  graduation 
rates  of  the  students  enrolled  in  those 
programs,  taking  into  account  the  length 
of  the  program  aiKi  the  selectivity  of  the 
institution's  admissions  policy  (for  the 
purpose  of  this  provision,  a  completion 
rate  is  the  same  as  a  graduation  rate); 

(ii)  The  institution's  withdrawal  rate; 

(iii)  With  respect  to  the  institution's 
vocational  and  professional  programs, 
the  placement  rate  of  the  institution's 
graduates  in  occupations  related  to  their 


educational  programs,  with  related 
programs  and  occupations  determined 
by  reference  to  the  NOICC  CIP/DOT 
Master  Cmsswdk; 

(iv)  Where  appropriate,  the  rate  at 
which  the  institution's  graduates  pass 
licensure  examinations;  and 

(v)  The  success  of  the  institution's 
students  who  express  other  completion 
goals,  such  as  transferring  to  another 
institution,  full-time  employment  in 
their  field  of  study,  or  military  service, 
in  meeting  those  goals. 

(b)  In  developing  the  review  standards 
in  paragraph  (a)  of  this  section,  a  State— 

(1)  May  establish  different  standards 
for  different  types  or  categories  of 
institutions  or  educational  programs: 

(2)  Shall  specify  the  records  and 
information  an  institution  would  need 
to  maintain  to  demonstrate  to  a  SPRE 
the  institution's  compliance  with  those 
standards; 

(3)  Except  for  standards  regarding 
prospective  students  in  paragraph  (a)(1) 
of  this  section,  shall  establish  standards 
that  apply  at  least  to  all  regular 
students: 

(4)  Shall  quantify  the  standards 
described  in  paragraphs  (aKlO)(i)  and 
(a)(18)(i),(ii).(iii).and(iv)ofthis 
section  by  establishing — 

(i)  An  acceptable  percentage  for  the 
relationship  between  the  tuition  and 
fees  charged  by  an  institution  for  an 
educational  program  and  the  amount  of 
money  that  a  student  who  successfully 
completes  that  program  actually  earns; 

(ii)  Acceptable  completion  and 
graduation  rates  of  students  enrolled  in 
educational  programs  offered  by  an 
institution; 

(iii)  An  acceptable  withdrawal  rate  of 
students  at  an  institution; 

(iv)  With  respect  to  an  institution's 
vocational  and  professional  programs, 
an  acceptable  placement  rate  of  the 
institution's  graduates  in  occupations 
related  to  their  educational  program; 
and 

(v)  An  acceptable  rate  or  rates  at 
which  the  institution's  graduates  pass 
licensure  examinations;  and 

(5)  Shall  determine  the  extent  to 
which  it  is  appropriate  to  base  a  State 
review  standard  on  a  related  Title  IV. 
HEA  program  standard  or  requirement 
or  estabhsh  as  the  State's  review 
standard  the  comparable  Title  IV,  HEA 
program  standard  or  requirement. 

(Authority:  20  U  S  C  1099»-3) 

$  667.22    Disapproval  of  Stats  review 
standards. 

(a)  (1)  Each  State  shall  submit  to  the 
Secretary  for  his  evaluation  the  review 
standards  it  developed  under  §  6B7.21. 
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(2)  The  State  shall  also  submit  to  the 
Secretary  an  explanation  of  how  each 
standard  was  established,  including — 

(i)  An  explanation  of  the  relationship 
between  each  of  the  State's  review 
standards  and  the  related  or  comparable 
Title  IV,  HEA  standards  and 
requirements; 

(ii)  If  applicable,  an  explanation  of  the 
reasons  for  establishing  different  review 
standards  for  different  types  of 
institutions  or  educational  programs; 
and 

(iii)  A  description  of  the  manner  in 
which  institutions  were  consulted  in 
developing  the  review  standards. 

(b)  The  Secretary  disapproves  a 
State's  review  standards  if — 

(1)  The  State  does  not  assure  the 
Secretary  that  the  State's  review 
standards  are  consistent  with  the  laws 
and  constitution  of  that  State; 

(2)  The  State  does  not  submit 
evidence  that  the  State's  review 
standards  were  developed  in 
consultation  with  the  institutions  in  that 
State; 

(3)  The  State's  review  standards  do 
not  meet  or  exceed  all  of  the 
requirements  and  cover  all  the  areas 
described  in  §667.21;  or 

(4)  The  standards  developed  under 
§  667.21(b)(4)— 

(i)  Do  not  specify  the  methods  and 
procedures  that  an  institution  must  use 
to  calculate — 

(A)  The  relationship  between  the 
tuition  and  fees  charged  by  an 
institution  for  an  educational  program  ' 
and  the  amount  of  money  that  a  student 
who  successfully  completes  that 
program  actually  earns;  and 

(B)  The  graduation  or  completion 
rates,  withdrawal  rates,  placement  rates, 
and  licensure  examination  pass  rates  of 
the  institution's  students  or  graduates; 
and 

(ii)  Do  not  specify  statistically  valid 
methods  and  procedures  that  an 
institution  must  use  if  that  institution 
conducts  surveys  of  its  graduates  to 
obtain  data  regarding  the  type  of 
employment,  placement,  earnings,  or 
licensure  examination  pass  rates  of  the 
institution's  graduates; 

(c)  If  the  Secretary  disapproves  a 
State's  review  standards,  the  Secretary 
gives  the  State  the  reasons  for  that 
disapproval  and  gives  the  State  an 
opportunity  to — 

(1)  Demonstrate  why  the  Secretary's 
disapproval  was  incorrect;  or 

(2)  Submit  revised  review  standards 
that  address  the  reasons  for  the 
Secretary's  disapproval. 

(Authority:  20  U.S.C  1099a-3) 


§  667.23    SPRE  reviews  of  Institutions. 

(a)  If  the  Secretary  refers  an 
institution  to  a  SPRE  for  review  under 
§  667.5  or  the  SPRE  selects  an 
institution  for  review  under  §  667.6  and 
the  Secretary  approves  that  selection, 
the  SPRE  reviews,  or  arranges  for  the 
review  of  that  institution,  to  determine 
whether  the  institution  is  in  compliance 
with  the  State  review  standards 
described  in  §667.21. 

(b)  The  SPRE  shall  provide  written 
notice  to  all  institutions  in  the  State  of 
the  review  standards  approved  by  the 
Secretary  under  §  667.22  before  it  may 
conduct  reviews  of  referred  institutions. 

(c)  The  SPRE  must  issue  an  initial 
report  of  its  findings  and  provide  it  to 
the  institution  no  later  than  45  days 
af^er  the  SPRE  completes  its  review.  If 
the  SPRE  finds  that  the  institution  is  in 
violation  of  a  standard,  for  each  finding, 
the  SPRE— 

(1)  Must  cite  the  standard  violated 
and  the  nature  of  the  violation;  and 

(2)  May— 

(i)  Prescribe,  if  necessary,  a  course  of 
action  the  institution  must  follow  to 
correct  the  violation.  The  SPRE  has  sole 
discretion  to  determine  an  appropriate 
period  for  the  institution  to  correct  the 
violation  and  bring  itself  into 
compliance  with  the  State's  review 
standards;  or 

(ii)  Initiate  a  proceeding  under 
§  667.25  to  effect  the  termination  of  the 
institution's  participation  in  the  Title 
IV,  HEA  programs. 

(d)  The  SPRE  must  give  the  institution 
an  opportunity  to  respond  to  its  findings 
and  required  actions. 

(e)  If  the  institution  chooses  to 
respond  within  the  time  permitted  by 
the  SPRE,  the  SPRE  must  evaluate  the 
institution's  response  and  issue  a  final 
report  to  the  institution  that  includes  its 
findings  and  required  action. 

(0  (1)  The  SPRE  must  provide  to  the 
Secretary  a  copy  of  its  final  report  to  an 
institution  within  30  days  of  its 
issuance  to  the  institution;  or 

(2)  If  the  institution  did  not  respond 
to  the  SPRE's  initial  report  by  the  date 
permitted  by  the  SPRE,  the  SPRE  must 
provide  to  the  Secretary  a  copy  of  its 
initial  report.  The  SPRE's  initial  report 
becomes  its  final  report  on  the  day  after 
the  date  provided  to  the  institution  for 
responding  to  that  report;  and 

(3)  If  the  SPRE  did  not  prescribe  a 
course  of  action  the  institution  must 
follow  to  correct  a  violation  of  the 
State's  standards  under  paragraph  (c)  of 
this  section,  the  SPRE  must  iridlude  in 
its  report  to  the  Secretary  an 
explanation  of  why  no  action  was 
prescribed. 

(g)  In  addition  to  the  reasons  for 
initiating  a  proceeding  to  effect  the 


termination  an  institution's 
participation  in  the  Title  IV,  HEA 
programs  under  paragraph  (c)  of  this 
section,  the  SPRE  may  determine  that 
the  institution  should  no  longer 
participate  in  the  Title  IV,  HEA 
programs  if  that  institution — 

(1)  Does  not  respond  to  the  SPRE's 
findings  or  required  actions  within  the 
time  permitted  by  the  SPRE  and  the 
SPRE's  findings  show  serious  violations 
of  the  State's  standards; 

(2)  Does  not  allow  SPRE  i>ersonnel  at 
the  institution;  or 

(3)  Fails  to  provide  SPRE  officials 
with  prompt  access  to  its  documents 
and.records. 

(Authority:  20  U.S.C  1099a-3) 

§  667.24    Peer  reviews  of  Institutions. 

(a)  To  carry  out  a  review  of  a  referred 
institution,  the  SPRE  must  contract  with 
a  nationally  recognized  accrediting 
agency  or  other  peer  review  system  the 
SPRE  determines  demonstrates 
competence  in  assessing  educational 
programs. 

(b)  (1)  Under  the  contract  described  in 
paragraph  (a)  of  this  section,  the 
accrediting  agency  or  peer  review 
system  shall  carry  out  a  review  or 
provide  information  from  its  previous 
grant  of  accreditation  or  previous  review 
to  the  SPRE  regarding  the  agency's  or 
system's  assessment  of  the  quality  and 
content  of  the  institution's  educational 
programs  in  relation  to  achieving  the 
stated  objectives  for  which  the  programs 
were  offered. 

(2)  In  making  its  assessment  under 
paragraph  (b)(1)  of  this  section,  for  each 
educational  program ,  the  agency  or 
system  shall  take  into  account  the 
adequacy  of  the  space,  equipment, 
instructional  materials,  staff,  and 
student  support  services,  including 
student  orientation  and  counseling 
provided  for  each  program,  and  any 
other  areas  specified  in  the  agency's 
contract  with  the  SPRE. 

(Authority:  20  U.S.C.  1099a-3) 

$  667.25    Termination  of  an  Institution's 
participation  in  the  Title  IV,  HEA  programs. 

(a)  (1)  If  a  SPRE  determines  that  an 
institution  should  jio  longer  participate 
in  a  Title  IV,  HEA  program,  based  upon 
its  review,  because  the  institution  is  in 
violation  of  State  standards  or  has  not 
complied  with  the  SPRE  requirements 
such  as  those  listed  in  §  667.23(g).  the 
SPRE  must  provide  the  institution  with 
the  opportunity  to  contest  that 
determination  in  accordance  with 
procedures  the  Secretary  has  approved 
for  that  purpose  under  §  667.26. 

(2)  If  the  SPRE  still  concludes  after 
affording  the  institution  the  opportunity 
to  challenge  the  SPRE's  initial 
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determination  that  the  institution  is  in 
violation  of  the  State's  review  standards 
and  should  no  longer  continue  to 
participate  in  a  Title  IV,  HEA  program, 
the  SPRE  notifies  the  Secretary  of  those 
.findings  and  that  determination. 

(b)  (1)  Upon  notice  by  the  SPRE  that 
the  institution  should  no  longer 
participate  in  a  Title  IV,  HEA  program, 
the  Secretary  immediately  terminates 
that  institution's  participation  in  that 
program  and  notifies  the  institution  and 
the  SPRE  of  the  effective  date  of  that 
termination. 

(2)  If  an  institution's  participation  in 
a  Title  IV,  HEA  program  is  terminated 
under  this  section — 

(i)  The  institution  may  not  appeal  that 
termination  to  the  Secretary;  and 

(ii)  The  institution  may  not  reapply  to 
the  Secretary  to  participate  in  that 
program  until  18  months  have  expired 
from  the  effective  date  of  its 
termination. 

(Authority:  20  U.S.C  1099»-3) 

§  667.26    Due  process  requirement*. 

(a)  Each  State  shall  submit  to  the 
Secretary  for  approval  the  procedures  it 
uses  to  allow  an  institution  to  challenge 
a  SPRE's  finding  that  the  institution  is 
in  violation  of  the  State's  review 
standards  and  should  no  longer 
continue  to  participate  in  a  Title  IV, 
HEA  program. 

(b)  The  Secretary  approves  a  State's 
procedures  described  in  paragraph  (a)  of 
this  section  if — 

(1)  The  State  review  standards  are  in 
writing;  and 

(2)  The  procedures  require  the  SPRE 
to- 
ll) Notify  an  institution  of  any 

required  action  and  the  basis  for  that 
action; 

(ii)  Permit  the  institution  the 
opportunity  to  challenge  that  adverse 
action  in  a  hearing  or  in  writing; 

(iii)  Notify  the  institution  in  writing  of 
the  result  of  its  challenge,  and  the  basis 
for  that  result;  and 

(iv)  Follow  other  applicable 
procedural  requirements  of  State  law. 

(Authority:  20  U.S.C  1099a-3) 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  Preamble. — Major  Issues 
Discussed  at  the  Regional  Meetings 

The  Department  convened  four 
regional  meetings  in  September  1992  to 
obtain  public  involvement  in  the 
development  of  regulations  to 
implement  Title  IV.  part  H,  subpart  1  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992,  Public  Law  102- 
325.  This  subpart  describes  the  rules 


and  procedures  that  govern  the  State 
Postsecondary  Review  Program. 

The  Department  invited  mdividuals 
and  representatives  of  groups  involved 
in  student  financial.assistance  programs 
to  the  four  regional  meetings.  At  each 
meeting,  the  Department  provided  for  a 
comprehensive  discussion  and 
exchange  of  information  regarding  the 
implementation  of  subpart  1  by 
providing  participants  with  an  issue 
paper  that  raised  issues  and  questions 
with  regard  to  the  statutory  provisions 
included  in  subpart  1.  The  following  is 
a  summary  of  the  information  provided 
to  the  Department  by  participants  at  the 
regional  meetings.  The  section  of  the 
proposed  regulations  that  is  the  subject 
of  the  information  is  provided  as  a 
reference. 

Time  requirement  for  development  of 
State  review  standards — §  667.3. 

Participants  in  the  regional  meetings 
discussed  whether  the  Secretary  should 
require  States  to  develop  review 
standards  within  a  specified  time.  The 
participants  agreed  that  the  Secretary 
should  specify  a  time  period  but 
disagreed  on  what  that  time  period 
should  be. 

Allotment  formula — §  667. 1 1 . 

Participants  discussed  how  Federal 
funds  should  be  divided  among  the 
States  that  have  entered  into  an 
agreement  with  the  Secretary  and 
suggested  a  funding  scheme  under 
which  each  participating  State  would 
receive  (1)  an  allotment  sufficient  to 
carry  out  minimum  SPRE  activities,  and 
(2)  a  supplemental  allotment  based  on 
the  number  of  institutions  in  the  State, 
the  total  Title  IV.  HEA  program  funds 
made  available  to  students  attending 
institutions  in  the  State,  or  the  number 
institutions  referred  to  the  State  by  the 
Secretary. 

Allowable  costs  and  activities — 
§667.14. 

Participants  discussed  the  extent  to 
which  a  State  should  be  reimbursed  for 
the  costs  of  performing  reviews  and 
other  activities  and  suggested  that  the 
Secretary  reimburse  the  State  for  the 
direct  and  indirect  costs  of  SPRE  review 
activities,  including  salaries  and  fringe 
benefits,  travel  and  other  review  costs, 
costs  for  developing  State  review 
standards  and  complaint  procedures, 
and  litigation  costs. 

Consultation  with  institutions — 
§667.12. 

Participants  discussed  whether  the 
Secretary  should  establish  procedures 
that  a  State  must  use  to  consult  with 
institutions  in  its  State  in  the 
development  of  State  review  standards. 
They  recommended  that  the  Secretary 
suggest,  but  not  establish,  consultation 
procedures. 


Federal  minimum  review  standards — 
§667.21. 

Participants  discussed  whether  the 
Secretary  should  establish  Federal 
minimum  standards  and  whether  a  Slate 
could  establish  standards  that  are 
weaker  than  comparable  standards  that 
govern  an  institution's  eligibiUty  and 
participation  in  the  Title  IV,  HEA 
programs.  The  participants  were 
divided  on  the  first  issue;  the  majority 
argued  that  Federal  minimums  would 
not  be  appropriate  because  they  could 
not  be  developed  in  a  manner  that 
would  adequately  account  for  the 
mission  and  diversity  of  all 
postsecondary  institutions.  With  respect 
to  the  second  issue,  some  participants 
felt  that  a  State  should  have  the 
flexibility  to  develop  weaker  standards, 
while  others  felt  that  no  distinction 
should  be  made  between  a  "weaker" 
standard  or  a  "different"  standard. 
Those  participants  felt  that  a  State 
should  be  able  to  develop  diiTerent 
standards  for  different  types  of 
institutions. 

Quantifiable  standards — §  667.21 . 

Participants  discussed  whether  a  State 
should  quantify  review  standards  and 
suggested  that,  to  the  extent  that 
standards  could  be  quantified,  they 
should  be  quantified.  However,  most 

Earticipants  felt  that  the  State  should 
ave  the  flexibility  to  establish  the  level 
at  which  an  institution  would  be 
considered  to  be  in  violation  of  the 
quantified  standard. 

SPRE  review  findings— §  667.23. 

Participants  discussed  whether  a 
SPRE  should  be  required  to  determine 
that  an  institution  should  no  longer 
participate  in  the  Title  IV.  HEA 
programs  based  on  the  institution's 
failure  to  satisfy  a  particular  State 
standard.  Most  participants  felt  that  a 
SPRE  could,  but  should  not  be  required 
to.  make  that  determination.  The 
participants  suggested  that,  based  on  the 
nature  and  severity  of  an  institution's 
violations,  the  SPRE  should  have  the 
latitude  to  take  an  adverse  action  against 
the  institution  or  to  require  the 
institution  to  take  actions  to  bring  itself 
into  compliance  with  the  State's 
standards. 

Disapproval  of  State  review 
standards— §667.22. 

Participants  discussed  the  basis  under 
which  the  Secretary  should  disapprove 
a  Stdte's  review  standards.  Most 
participants  felt  that  the  Secretary 
should  disapprove  a  State's  standards 
only  if  those  standards  did  not 
adequately  address  the  statutory 
requirements. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  907 

[Docket  No.  R-M-1704;  FR-3573-l-Oll 

RIN  2S77-AB38 

Homeownership  Demonstration 
Prograni  in  Omaha,  Nebrasl^a 

AGENCY:  OfTice  of  the  Secretary.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
section  132  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  132  establishes  a  demonstration 
program  to  facilitate  self-sufficiency  and 
permits  the  homeownership  sale  of 
single  family  homes  administered  by  the 
Housing  Authority  of  the  City  of  Omaha 
in  the  State  of  Nebraska.  The  purpose  of 
the  demonstration  is  to  exhibit  the 
effectiveness  of  promoting 
homeownership  and  providing  support 
services. 

DATES:  Effective  date:  January  24.  1994. 
Expiration  date:  24  CFR  part  907  will 
expire  on  January  24, 1995.  Comments 
due  date:  March  25. 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
am  to  5:30  pm)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Van  Buskirk.  Homeownership  Division. 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
room  4112.  Washington.  DC  20410. 
Telephone  number,  voice  (202J  708- 
4233.  TDD  (202)  708-0850.  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  implements  section  132  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992). 
Section  132  establishes  a  demonstration 
program  to  facilitate  self-sufficiency  and 
to  permit  the  homeownership  sale  of 
single  family  homes  administered  by  the 
Housing  Authority  of  the  City  of  Omaha 
in  the  State  of  Nebraska.  The  purpose  of 
the  demonstration  is  to  exhibit  the 
effectiveness  of  promoting 


homeownership  and  providing  support 
services. 

This  interim  rule  is  closely  modeled 
on  the  interim  rule  for  the  Section  5(h) 
HomeowTiership  Program  codified  in  24 
CFR  part  906.  Section  132  specifies  that 
the  Housing  Authority  of  the  City  of 
Omaha  (hereafter  the  Housing 
Authority)  is  the  organization  to  carry 
out  the  demonstration  program.  The 
Housing  Authority  is  already 
administering  a  homeownership 
program  approved  pursuant  to  Section 
5(h)  of  the  United  States  Housing  Act  of 
1937.  In  its  correspondence  with  the 
Department  concerning  the 
demonstration  program,  the  Housing 
Authority  has  indicated  that  it  wishes  to 
operate  the  demonstration  program  in  a 
fashion  similar  to  that  of  its  existing 
Section  5(h)  program. 

There  are  many  areas  of  similarity 
between  the  Section  5(h) 
homeownership  program  and  the 
demonstration  program.  The 
Department  believes  that,  in  light  of  the 
Housing  Authority's  desire  to  pattern 
the  demonstration  program  upon  its 
existing  Section  5(h)  homeownership 
program  and  the  Department's 
substantial  experience  with  the. Section 
5(h)  homeownership  program,  it  should 
use  language  from  the  existing  5(h) 
regulation  whenever  appropriate  in  this 
interim  regulation. 

There  are  a  number  of  clear 
differences  between  the  demonstration 
and  the  Section  5(h)  regulation.  Because 
the  demonstration  program  is 
established  pursuant  to  legislation  that 
is  not  part  of  the  1937  Act.  it  is  not 
subject  to  the  replacement  requirements 
of  the  1937  Act.  The  demonstration 
program  also  gives  the  Housing 
Authority  greater  freedom  in  selecting 
participant  homebuyers  under  the 
program  than  the  Section  5(h)  program 
permits.  There  is.  however,  a  specific 
mandate  that,  "lijn  conducting  the 
demonstration,  the  Housing  Authority 
shall  affirmatively  further  fair  housing 
objectives."  There  is  also  a  statutory 
obligation  that  "Itjhe  Housing  Authority 
shall  ensure  the  availability  of 
supportive  services  to  each  family 
participating  in  the  demonstration 
program." 

Justification  for  Interim  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  section  132(g) 
requires  that  the  Secretary  implement 
this  demonstration  by  issuing  interim 
regulations,  allowing  for  a  60-day  public 
comment  period.  The  Department  has 
adopted  a  policy  of  setting  an  expiration 


date  for  an  interim  rule  unless  a  final 
rule  is  published  before  that  date.  This 
"sunset"  provision  appears  in  §  907.1(b) 
of  the  interim  rule,  and  provides  that 
the  interim  rule  will  expire  on  a  date  12 
months  from  publication. 

Section  132(g)  also  requires  that  the 
interim  regulation  be  effective  upon 
issuance.  The  Department  interprets  this 
provision  as  superseding  the 
requirement  for  a  30-day  delay  between 
publication  and  effective  date  of  a  rule 
required  by  section  7(o)  of  the 
Department  of  Housing  and  Urban 
Development  Act. 

Other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  Docket  Clerk.  451 
Seventh  Street  SW.,  room  10276, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  the  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  interim  rule  is  limited  in  scope  to 
Omaha,  Nebraska. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 
interim  rule  will  not  have  a  significant 
impact  on  family  formation, 
maintenance  or  well  being,  except  to  the 
extent  that  the  program  authorized  by 
the  interim  rule  will  increase 
homeownership  opportunities  for  low- 
income  families  in  Omaha,  Nebraska. 
Any  such  impact  is  beneficial  and 
merits  no  further  review  under  the 
Order. 

Executive  Order  12611.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611.  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal   ■ 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Semi-Annual  Agenda  of  Regulations 

This  interim  rule  was  listed  as 
sequence  number  1648  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993 (58  FR  56402.  56409)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  907 

Low  and  moderate  income  housing, 
Public  housing,  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  the  reasons  set 
forth  in  the  preamble,  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  to  chapter  IX,  a  new  part  907. 
consisting  of  §§907.1  through  907.21,  to 
read  as  follows: 

PART  907— HOMEOWNERSHIP 
DEMONSTRATION  PROGRAM  IN 
OMAHA,  NEBRASKA 

Sec. 

907  1    Purpose. 

907.2  Applicability. 

907.3  General  authority  for  sale. 

907.4  Fundamental  criteria  for  HUD 
approval. 

907.5  Resident  consultation  and 
involvement. 

907.6  Property  that  may  be  sold. 

907.7  Methods  of  sale  and  ownership. 

907.8  Purchaser  eligibility  and  selection 

907.9  Counseling,  training,  and  technical 
assistance. 

907.10  Nonpurchasing  residents. 

907.11  Maintenance  reserve. 

907.12  Purchase  prices  and  financing. 

907.13  Protection  against  fraud  and  abuse. 

907.14  Limitation  on  resale  profit. 

907.15  Use  of  sale  proceeds. 

907.17  Records,  reports,  and  audits. 

907.18  Submission  and  review  of 
homeownership  plan. 

907.19  HUD  approval  and  Housing 
Authority — HUD  implementing 
agreement. 

907.20  Content  of  homeownership  plan. 

907.21  Supporting  documentation. 
Authority:  42  U.S.C.  3535(d);  sec.  132.  Pub 

L.  102-550,  106  Stat.  3712-3713. 

§907.1    Purpose. 

(a)  Purpose.  This  part  implements 
section  132  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  (hereafter  section  132).  Section 
132  establishes  a  demonstration 
program  to  facilitate  self-sufficiency  and 
permits  the  homeownership  sale  of 
single  family  homes  admfhistered  by  the 
Housing  Authority  of  the  City  of  Omaha 
in  the  State  of  Nebraska  (hereafter  "the 
Housing  Authority").  The  purpose  of 
the  demonstration  is  to  exhibit  the 


effectiveness  of  promoting 
homeownership  and  providing  support 
services. 

(b)  Expiration  date.  This  part  9J)7 
expires  on  January  24, 1995. 

§907.2    ApplicabUtty. 

This  pan  applies  to  single-family 
public  housing  units  administered  by 
the  Housing  Authority  that  have  been 
designated  by  the  Housing  Authority  for 
eventual  homeownership.  Before 
entering  into  a  contract  or  other 
obligation  to  sell  a  home  to  a  homebuyer 
under  this  part,  the  Housing  Authority 
will  give  the  Department  of  Housing  and 
Urban  Development  (hereafter  HUD)  a 
written  proposed  designation  that  a 
home  is  to  be  sold  under  this  part.  The 
proposed  designation  shall  specify  the 
address  of  the  unit(s)  to  be  sold.  HUD 
shall  review  the  proposed  designation  to 
ensure  that  the  designated  home  is 
single  family  public  housing,  that  the 
Housing  Authority  has  not  designated 
more  than  twenty  percent  of  the  total 
number  of  public  housing  units  that  it 
administers  and  that  the  location  of  the 
homes  complies  with  fair  housing 
requirements.  (The  twenty  percent 
ceiling  on  the  number  of  homes  that  can 
be  designated  is  602  homes  plus  twenty 
percent  of  any  additional  public 
housing  units  developed  by  the  Housing 
Authority  through  the  award  of  public 
housing  development  funds  pursuant  to 
section  5  of  the  1937  Act  subsequent  to 
October  28. 1992  that  do  not  constitute 
replacement  units  for  units  demolished 
or  disposed  of  pursuant  to  Section  18  of 
the  1937  Act  or  the  Section  5(H)  or  Title 
III  homeownership  programs  under  the 
1937  Act.)  Consistent  with  the  Housing 
Authority's  affirmative  obligation  to 
further  fair  housing  objectives,  the 
Housing  Authority  shall  offer 
homeownership  opportunities  in  a 
variety  of  locations  and  promote  an 
expanded  housing  choice  for  minorities. 
Homeownership  opportunities  for 
minorities  shall  include  locations  not 
located  in  an  area  of  minority 
concentration. 

§  907.3    General  authority  for  sale. 

The  Housing  Authority  may  sell 
single  family  homes  designated 
pursuant  to  §907,2,  for  purposes  of 
homeownership,  according  to  a 
homeownership  plan  approved  by  HUD 
under  this  part.  If  the  home  is  subject  to 
indebtedness  under  the  ACC,  HUD  will 
continue  to  make  any  debt  service 
contributions  for  which  it  is  obligated 
under  the  ACC.  and  the  property  sold 
will  not  be  subject  to  the  encumbrance 
of  that  indebtedness,  (In  the  case  of  a 
home  that  is  part  of  a  development  with 
financing  restrictions  (such  as  a  bond- 


financed  development),  however,  sale  is 
subject  to  the  terms  and  conditions  oF 
the  applicable  restrictions.)  In  reference 
to  housing  properties,  "development" 
means  the  same  as  "project,"  as  defined 
in  the  United  States  Housing  Act  of 
1937  (hereafter  the  1937  Act),  rather 
than  the  statutory  definition  of 
"development,"  Upon  sale  in 
accordance  with  the  HUD-approved 
homeownership  plan,  HUD  will  execute 
a  release  of  the  title  restrictions 
prescribed  by  the  ACC,  Because  the 
property  will  no  longer  be  subject  to  the 
ACC  after  sale,  it  will  cease  to  be 
eligible  for  further  HUD  funding  for 
operating  subsidies  or  modernization 
under  the  1937  Act  upon  conveyance  of 
title  by  the  PHA,  (That  does  not 
preclude  any  other  types  of  post-sale 
subsidies  that  may  be  available,  under 
other  Federal,  State,  or  local  programs, 
such  as  the  possibility  of  available 
assistance  under  Section  8  of  the  1937 
Act,  in  connection  with  a  plan  for 
cooperative  homeownership,) 

S  907.4    Fundamental  criteria  for  HUD 
approval. 

HUD  will  approve  the  Housing 
Authority's  homeournership  plan  if  it 
meets  all  three  of  the  following  criteria: 

(a)  The  plan  must  be  practically 
workable,  with  sound  potential  for  long- 
term  success,  Financial  viability, 
including  the  capability  of  purchasers  to 
meet  the  financial  obligations  of 
homeownership,  is  a  critical 
requirement, 

(b)  The  plan  must  be  consistent  with 
law,  including  the  requirements  of  this 
part,  any  other  applicable  Federal,  State, 
and  local  statutes  and  regulations,  and 
existing  contracts.  Subject  to  the  other 
two  criteria  stated  in  this  section,  any 
provision  that  is  not  contrary  to  those 
legal  requirements  may  be  included  in 
the  plan,  at  the  discretion  of  the 
Housing  Authority,  whether  or  not 
expressly  authorized  in  this  part. 

(c)  The  plan  must  be  clear  and 
complete  enough  to  serve  as  a  working 
document  for  implementation,  as  well 
as  a  basis  for  HUD  review. 

§  907.5    Resident  consultation  and 
involvament 

(a)  Consultation.  In  developing  a 
proposed  homeownership  plan,  and  in 
carrying  out  the  plan  after  HUD 
approval,  the  Housing  Authority  shall 
consult  with  residents  of  the  homes  to 
be  designated  pursuant  to  §  907.2,  and 
with  any  resident  organization  that 
represents  them,  as  necessary  and 
appropriate  to  provide  them  with 
information  and  a  reasonable 
opportunity  to  make  their  views  and 
recommendations  known  to  the  Housing 
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Authority.  Except  where  otherwise 
indicated  by  the  cimtext,  "resident" 
means  the  sanM  as  "tenant,"  as  the  latter 
term  is  used  in  the  1937  Act.  In  a  case 
where  vacant  units  are  expected  to  be 
available  for  purchase,  the  Housing 
Authority  shall  consult  with  any 
resident  organization  or  organizations 
that  represent  the  prospective 
purchasers,  as  indicated  by  the 
eligibility  standards  stated  in  the  plan, 
and  with  any  Resident  Management 
Corporation  (RK1C)  formed  by  residents 
of  the  Housing  Authority's  public 
housing  developments.  While  this  Part 
gives  the  Housing  Authority  sole  legal 
authority  for  final  decisioru  as  to 
whether  or  not  to  participate  in  the 
homeownership  program  under  this 
part,  as  to  whether  or  net  to  submit  a 
propKsed  homeownership  plan  and  the 
content  of  such  a  proposal,  the  Housing 
Authority  shall  give  residents  and  their 
resident  organizations  full  opportunity 
for  input  in  the  homeownership 
planning  process,  and  full  consideration 
of  their  concerns  and  opinions. 

(b)  Negotiations.  Where  individual 
residents,  a  RMC,  or  another  form  of 
resident  c  .ranization  may  wish  to 
initiate  discussion  of  a  possible 
homeownership  plan,  the  Housing 
Authority  shall  negotiate  with  them  in 
good  faith.  Joint  development  and 
submission  of  the  plan  by  the  Housing 
Authority  and  RMC,  or  other  resident 
organization,  is  encouraged.  In  addition, 
participation  of  a  RMC  or  other  resident 
organization  in  the  implementation  of 
the  plan  is  encouraged. 

S907J    Property  that  may  be  Mid. 

(a)  Types  of  Property.  A 
homeownership  plan  may  provide  for 
sale  of  one  or  more  single  family  homes 
designated  pursuant  to  §  907.2.  A  plan 
may  provide  for  conversion  of  existing 
housing  to  homeownership  or  for 
homeownership  sale  of  newly 
developed  public  housing. 

(b)  Housing  standards.  The  unit  must 
be  free  from  any  d^ects  that  pose  a 
danger  to  ife.  health,  or  safety  and  shall 
meet  minimum  housing  standards 
(except  as  permitted  below)  before 
transfer  of  an  ownership  interest  to  a 
purchaser  (or  execution  of  a  lease  with 
an  option  to  purchase).  The  minimum 
housing  standards  requirement  shall  be 
met  either  by  ccMnplying  with  kxal 
housing  codes  or,  if  no  local  code  exists, 
the  housing  quality  standards 
established  by  HUD  for  the  Section  8 
Certificate  program.  The  Housing 
Authority  prior  to  sale  shall  inspect,  or 
ensure  inspection  of,  each  unit  to 
determine  it  does  not  pose  an  imminent 
threat  to  the  life,  health,  or  safety  of 
current  or  future  residents  and  that  the 


property  has  passed  recent  fire  and 
other  apphcable  safety  inspections 
conducted  by  appropriate  local  officials 
and  that  the  unit  does  comply  with 
minimum  housing  $t£mdards.  Higher 
standards  may  be  proposed  by  the 
Housing  Authority  or  required  by 
lenders.  The  property  also  must  meet 
the  requirements  for  elimination  of  lead- 
based  paint  hazards  in  HUD-associated 
housing,  under  subpart  C  of  24  CFR  part 
35.  Further,  the  property  must  be  in 
good  repair,  with  the  major  components 
having  a  remaining  useful  life  that  is 
sufficient  to  justify  a  reasonable 
expectation  that  homeownership  will  be 
affordable  by  the  purchasers.  These 
standards  must  be  met  as  a  condition  for 
sale  of  a  dwelling  to  an  individual 
purchaser  (or  execution  of  a  lease  with 
an  option  to  purchase),  imless  the  terms 
of  sale  (or  lease)  include  measures  to 
assure  that  the  work  will  be  completed 
within  a  reasonable  time  after  the 
purchase  (or  lease),  not  to  exceed  two 
years  (e.g..  as  a  part  of  a  mortgage 
financing  package  that  provides  the 

[>urchaser  with  a  home  improvement 
oan  or  pursuant  to  a  sound  s\veat 
equity  arrangement). 

f  907.7    Mettled*  of  sale  and  ownersMp. 

(a)  General.  Any  appropriate  method 
of  sale  and  ownership  may  be  used, 
such  as  fee-simple  conveyance  or  sales 
to  resident-owned  cooperatives  or 
condominiums. 

(b)  Fair  housing  objectives.  In 
conducting  the  demonstration,  the 
Housing  Authority  shall  affirmatively 
further  fair  housing  objectives.  Prior  to 
marketing  the  homes,  placing  an 
occupant  in  a  vacant  public  bousing 
unit  designated  pursuant  to  S  907.2,  or 
entering  into  a  contract  or  other 
obligation  to  sell  the  homes,  the 
Housing  AuthOTity  shall  submit  to  HUD 
for  its  a[>provaI  an  affirmative  fair 
housing  marketing  strategy  ha 
informing  and  soliciting  applications 
from  people  who  are  least  likely  to 
apply,  because  of  race,  color,  reUgion, 
sex,  handicap,  familial  status,  or 
national  origin,  for  the  homeownership 
program  without  special  outreach.  (See 
§92.351  of  this  title  for  an  example  of 
an  affirmative  fair  housing  marketing 
strategy.)  HUD  shall  review  the 
affirmative  fair  housing  marketing 
strategy  to  ensure  that  it  complies  with 
all  fair  housing  requirements.  Once 
HUD  approves  the  affirmative  fair 
housing  marketing  strategy,  the  Housing 
Authority  must  comply  with  the 
strategy's  provisions  in  marketing  the 
homes  to  purchasers.  If  the  initial  sale 
will  be  to  a  resident-owned  cooperative 
or  condominium,  the  cooperative  or 
condominium  shall  also  be  required  to 


comply  with  the  provisions  of  the 
affirmative  fair  housing  marketing 
strategy. 

§  907.8    Purdtaser  englbHtty  and  selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Participation  of  families.  The 
Housing  Authority  shall  establish 
criteria  for  the  participation  of  families 
in  the  demonstration  program.  Such 
criteria  shall  be  based  on  factors  that 
may  reasonably  be  expected  to  predict 
a  family's  ability  to  succeed  in  the 
homeownership  program  governed  by 
this  part. 

(b)  Evidence  of  interest.  The  criteria 
referred  to  in  paragraph  (a)  of  this 
section  shall  include  evidence  of 
interest  by  the  family  in 
homeownership,  the  employment  status 
and  history  of  employment  of  family 
members,  and  maintenance  by  the 
family  of  the  family's  previous  dwelling. 

(c)  Honiebuyer  eligibility.  Eligibility 
shall  be  limited  to  residents  who  are 
capable  of  assuming  the  financial 
obligations  of  homeownership,  under 
minimum  income  standards  for 
affordability,  taking  into  account  the 
unavailability  of  public  housing 
operating  subsidies  and  modernization 
funds  after  conveyance  of  the  property 
by  the  Housing  Authority.  A 
homeownership  plan  may,  however, 
take  account  of  any  available  subsidy 
from  other  sources  (e.g.,  if  available, 
assistance  under  Section  8  of  the  1937 
Act,  in  connection  with  a  plan  for 
cooperative  ownership).  Under  this 
affordability  standard,  an  applicant 
must  meet  the  following  requirements: 

(1)  The  monthly  expenditure  for 
principal,  interest,  taxes,  and  insurance 
by  an  eligible  purchaser  plus  estimated 
utility  costs  and  other  monthly  housing 
costs  (such  as  maintenance  and 
condominium  or  cooperative  monthly 
fees)  shall  be  not  more  than  35  percent 
of  the  adjusted  family  income  of  the 
purchaser,  determined  in  accordance 
with  parts  913  or  905  of  this  title,  as 
appropriate.  The  Housing  Authority 
may  request  that  HUD  approve  a  higher 
percentage  cap,  where  the  application 
demonstrates  that  a  higher  cap  than  35 
percent  is  necessary  to  make  the 
homeownership  program  feasible  and 
that  the  purchaser  will  be  able  to  afford 
the  higher  monthly  cost. 

(2)  In  the  case  of  cooperative  or 
condominium  ownership,  if  the 
monthly  charge  to  the  homeowner 
includes  amounts  for  principal,  interest, 
taxes,  insurance,  or  utilities,  the  portion 
of  the  charge  covering  these  amounts 
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shall  be  considered  for  purposes  of 
making  the  affordability  determinations 
under  this  paragraph. 

(3)  The  Housing  Authority  can  pay 
any  amounts  required  for  closing,  such 
as  a  down  payment  (if  any)  and  closing 
costs  chargeable  to  the  purchaser,  as 
may  be  specified  in  the  homeownership 
plan. 

(d)  Procedures/Affirmative  Fair 
Housing  Marketing  Strategy.  The 
Housing  Authority  must  establish 
written  equitable  procedures  for 
identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  Housing 
Authority  must  have  an  affirmative  fair 
housing  marketing  strategy  that  applies 
whenever  homeownership 
opportunities  are  made  available  to 
other  than  current  residents  of  the 
property.  Selections  made  from  the 
Housing  Authority's  waiting  list  for  the 
homeownership  program  must  be  in  a 
nondiscriminatory  manner  in 
accordance  with  HUD  approved 
preferences. 

(e)  Other  eligibility  standards  or 
preferences.  If  consistent  with 
paragraphs  (a)  through  (d)  of  this 
section,  a  homeownership  plan  may 
include  any  other  standards  for 
eligibility  or  preference,  or  both,  that  are 
not  contrary  to  law,  at  the  discretion  of 
the  Housing  Authority. 

(fl  Homeownership  plan  eligibility 
standards.  Once  a  homeownership  plan 
has  been  approved  by  HUD  and  prior  to 
the  sale  of  a  unit  identified  for  sale 
under  the  homeownership  plan,  the 
Housmg  Authority  must  use  the 
eligibility  standards  and  procedures 
outlined  in  its  homeownership  plan 
pursuant  to  this  section  in  placing 
residents  in  occupancy  of  vacant  public 
housing  units  using  the  order  of  the 
homeownership  program  waiting  list. 

$  907.9    Counseling,  training,  and  technical 
assistance. 

(a)  Supportive  services.  The  Housing 
Authority  shall  ensure  the  availability  of 
supportive  services  to  each  family 
participating  in  the  demonstration 
program  through  its  own  resources  and 
through  coordination  with  Federal, 
State,  and  local  agencies  and  private 
entities.  Supportive  services  available 
under  the  demonstration  program  may 
include  counseling,  remedial  education, 
education  for  completion  of  high  school, 
job  training  and  preparation,  financial 
counseling  emphasizing  plaiuiing  for 
homeownership,  and  any  other 
appropriate  services.  The  Housing 
Authority  must  identify  the  needs  of 
prospective  homebuyers  for  supportive 
services  and  must  adequately  provide 
for  all  identified  needs. 


(b)  Counseling.  Appropriate 
counseling  shall  be  provided  to 
prospective  and  actual  purchasers,  as 
necessary  for  each  stage  of 
implementation  of  the  homeownership 
plan.  Particular  attention  must  be  given 
to  the  terms  of  purchase  and  financing, 
along  with  the  other  financial  and 
maintenance  responsibilities  of 
homeownership.  In  addition,  where 
applicable,  appropriate  training  and 
technical  assistance  shall  be  provided  to 
any  entity  (such  as  a  RMC,  other 
resident  organization,  or  a  cooperative 
or  condominium  entity)  that  has 
responsibilities  for  carrying  out  the 
plan. 

§907.10    Nonpurchasing  residents. 

(a)  General.  If  an  existing  resident  of 
a  dwelling  authorized  for  sale  under  a 
homeownership  plan  is  ineligible  to 
purchase,  or  declines  to  purchase  that 
unit  or  another  unit  under  the 
homeownership  plan,  the  resident  may 
choose  to  relocate.  However,  no  person 
who  is  a  tenant  of  public  housing  may 
be  involuntarily  relocated  or  displacmi 
(forced  to  relocate  permanently)  from 
his  or  her  dwelling  as  a  result  of  the 
demonstration  program.  A  violation  of 
this  relocation/  displacement 
prohibition  may,  in  addition  to 
applicable  program  sanctions,  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  and  implementing  rules. 

(b)  Notice.  As  soon  as  feasible  after 
they  can  be  identified,  all 
nonpurchasing  residents  shall  be  given 
written  notice  of  their  options  under 
this  section.  The  notice  must  contain  a 
clear  statement  that  the  resident  will  not 
be  displaced  if  he  or  she  does  not  wish 
to  participate  in  the  program. 

fc)  Relocation  assistance  to  residents 
who  elect  to  relocate  permanently.  A 
tenant/resident  who  chooses  to  relocate 
permanently  shall  be  offered  at  least  the 
following  relocation  assistance: 

(1)  Advisory  services,  including 
timely  information  about  the  assistance 
to  be  provided  under  this  section, 
counseling,  referrals  to  suitable, 
affordable,  decent,  safe  and  sanitary 
alternative  housing,  inside  and  outside 
areas  of  minority  concentration,  and  an 
explanation  of  the  resident's  rights 
under  the  Fair  Housing  Act. 

(2)  Payment  for  actual,  reasonable 
moving  expenses. 

(3)  Replacement  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  decent,  safe  and  sanitary 
replacement  housing  (at  a  rent  no  higher 
than  ijermitted  by  the  1937  Act)  in 
accordance  with  the  relocation 


assistance  component  of  the  HUD- 
approved  homeownership  assistance 
program.  This  requirement  will  be  met 
if  the  resident  is  offered  the  opportunity 
to  relocate  to  another  suitable  dwelling 
under  the  Public  Housing  Program,  any 
of  the  housing  assistance  programs 
under  Section  8  of  the  1937  Act,  or  any 
other  Federal.  State,  or  local  program 
that  is  comparable,  as  to  standards  for 
housing  quality,  admission  and  rent,  to 
the  programs  under  the  1937  Act.  and 
provides  a  term  of  assistance  of  at  least 
five  years. 

1907.11    Maintenance  reaafvs. 

(a)  General.  Maintenance  and  capital 
replacement  reserves  are  required. 
unless  the  availability  of  the  funds 
needed  for  maintenance  and  capital 
replacement  is  adequately  addressed 
under  the  affordability  standard  adopted 
in  accordance  with  §  907.8(c). 

(b)  Purpose  of  reserves.  The  purpose 
of  these  reserves  shall  be  to  provide  a 
source  of  reserve  funds  for  maintenance, 
repair  and  replacement,  as  necessary  to 
ensure  the  long-term  success  of  the 
plan,  including  protection  of  the 
interests  of  purchasers  and  the  Housing 
Authority.  "The  amounts  to  be  set  aside, 
and  other  terms  of  this  reserve,  shall  be 
as  necessary  and  appropriate  for  the 
particular  homeownership  plan,  taking 
into  accoimt  such  factors  as  prospective 
needs  for  nonroutine  maintenance  and 
replacement,  the  homeowners'  financial 
resources,  and  any  special  factors  that 
may  aggravate  or  mitigate  the  need  for 
reserves. 

f  907.12    PurchaM  prices  and  financing. 

(a)  Purchase  price.  To  ensure 
affordability  by  eligible  purchasers,  by 
the  standard  adopted  under  §  907.8(c).  a 
homeownership  plan  may  provide  for 
below-market  purchase  prices  or  below- 
market  financing,  or  a  combination  of 
the  two.  Discounted  purchase  prices 
may  be  determined  on  a  unit-by-unit 
basis,  based  on  the  particular 
purchaser's  ability  to  pay.  or  may  be 
determined  by  any  other  fair  and 
reasonable  method  (e.g..  uniform  prices 
for  a  group  of  comparable  dwellings. 
within  8  range  of  affordability  by  a 
group  of  potential  purchasers). 

(b)  Financing.  Any  type  of  private  or 
public  financing  may  be  used  (e.g.. 
conventional.  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA),  or  a  State  or  local 
program).  The  Housing  Authority  may 
finance  or  assist  in  financing  purchase 
by  any  methods  it  may  choose,  such  as 
purchase  money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements.  The  homeownership  plan 
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shall  avoid  using  financing,  such  as  a 
mortgage  that  i«  not  fully  amortizing 
(such  as  5  "balloon"  mortgage)  or  that 
involves  negative  amortization,  that 
would  impair  the  continued 
affordability  of  the  property  for  eligible 
families. 


§907.13    ProflKtioa agifetst  fraud  and 
abuM. 

A  bomeownership  plan  shall  include 
appropriate  protections  against  any  risks 
of  fraud  or  abuse  that  are  presented  by 
the  particular  plan,  such  as  extended 
use  of  the  dwelling  by  the  purchaser  as 
rental  property,  or  collusive  sale  that 
would  circumvent  the  resale  profit 
limitation  of  §907.14. 


§907.14    UmMation  on  resale  prom. 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shall  provide  for  appropriate  measures 
to  preclude  realization  by  purchasers  of 
windfall  proRt  on  resale.  "Windfall 
profit**  means  all  or  a  portion  of  the 
resale  proceeds  attributable  to  the 
purchase  price  discount  (the  fair  market 
value  at  date  of  purchase  from  the 
Housing  Authority  less  the  below- 
mariet  purchase  price),  as  determined 
by  one  of  the  n>ethodfi  described  in 
paragraphs  (b)  through  (d)  of  this 
section.  Subject  to  that  requirement, 
however,  purchasers  should  be 
permitted  to  retain  any  resale  profit 
attributable  to  appreciation  in  value 
after  purchase,  or  a  reasonable  portion 
of  such  profit,  under  a  limited  or  shared 
equity  arrangement,  along  with  any 
portion  of  the  resale  profit  that  is  ^rly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  potential  for  a  windfall  profit 
because  the  dwelling  unit  is  sold  to  the 
initial  purchaser  for  less  than  fair 
maricet  Va..je,  the  initial  purchaser  shall 
execute  a  promissory  note,  payable  to 
the  Housing  Authority,  along  with  a 
mortgage  securing  the  obligation  of  the 
note,  on  the  following  terms  and 
conditions: 

(1)  The  principal  amount  of 
indebtedness  shall  be  the  lesser  of: 

(i)  The  purchase  price  discount,  as 
determined  by  the  definition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  amount;  or 

(ii)  The  net  resale  profit,  in  an  amount 
to  be  determined  upon  resale  by  a 
formula  stated  in  the  note.  That  formula 
shall  define  net  resale  profit  as  the 
amount  by  which  the  gross  resale  price 
exceeds  the  sum  of: 

(A)  The  discounted  purchase  price; 

(B)  Reasonable  sale  costs  charged  to 
the  initial  purchaser  upon  resale;  and 


(C)  Any  increase  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  Housing 
Authority,  the  note  may  provide  for 
automatic  reduction  of  the  principal 
amount  over  a  specified  period  oi 
ownership  while  the  property  is  used  as 
the  purchaser's  family  residence, 
resulting  in  total  forgiveness  of  the 
indebtedness  over  a  period  of  not  less 
than  five  jrears  from  the  date  of 
conveyance,  in  annual  Increments  of  not 
more  than  20  percent.  This  does  not 
require  the  Housing  Authority's  plan  to 
provide  for  any  such  reduction  at  all,  or 
preclude  it  from  specifying  terms  that 
are  less  generous  to  the  purchaser  than 
those  stated  in  the  foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  Housing  Authority  shall  (by 
an  appropriate  form  of  title  restriction) 
condition  the  initial  purchaser's  right  to 
resell  upon  approval  by  the  Housing 
Authority,  to  be  based  solely  on  the 
Housing  Authority's  determination  that 
the  resale  price  represents  fair  market 
value  or  a  lesser  amount  that  will  result 
in  payment  to  the  Housing  Authority, 
under  the  note,  of  the  full  amount  of  the 
purchase  price  discount  (subject  to  any 
accrued  reduction,  if  provided  for  under 
paragraph  (b)(2)  of  this  section).  If  so 
determined,  the  Housing  Authority  shall 
be  obligated  to  approve  the  resale. 

(4)  The  Housing  Authority  may,  in  its 
sole  discretion,  agree  to  subordination 
of  the  mortgage  that  secures  the 
promissory  note,  in  favor  of  an 
additional  mortgage  given  by  the 
purchaser  as  security  for  a  home 
improvement  loan. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement,  restricting  the  amount  of 
net  resale  profit  that  may  be  realized  by 
the  seller  (the  initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  homeownership  plan) 
to  the  sum  of: 

(1)  The  seller's  paid-in  equity; 

(2)  The  portion  of  the  resale  proceeds 
attributable  to  any  improvements  paid 
for  or  performed  by  the  seller  during 
homeownership  tenure;  and 

(3)  An  allowance  for  appreciation  in 
value,  calculated  by  a  fair  and 
reasonable  method  specified  in  the 
homeownership  plan  (e.g.,  according  to 
a  price  index  factor  or  other  measure). 

(d)  Third  method.  The  requirements 
of  this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  accomplish  the  essential 


purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisal.  Determinations  of  fair 
market  value  under  this  section  shall  be 
made  on  the  basis  of  appraisal  within  a 
reasonable  time  prior  to  sale  by  an 
independent  appraiser,  to  be  selected  by 
the  Housing  Authority. 

§907.1S    Um  Of  Mi*  proceeds 

(a)  General  authority  for  use.  Sale 
proceeds  may,  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retained  by  the  Housing  Authority  and 
used  for  housing  assistance  to  low- 
income  families  (as  such  families  are 
defined  under  the  1937  Act).  The  term 
"sale  proceeds"  includes  all  payments 
made  by  purchasers  for  credit  to  the 
purchase  price  (e.g.,  earnest  money, 
down  payments,  payments  out  of  the 
proceeds  of  mortgage  loans,  and 
principal  and  interest  f>ayments  under 
purchase-money  mortgages),  along  with 
any  amounts  payable  upon  resale  under 
§  907.14,  and  interest  earned  on  all  such 
receipts.  (Residual  receipts,  as  defined 
in  the  ACX).  shall  not  be  treated  as  sale 
proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  Housing  Authority  and 
as  stated  in  the  HUD-approved 
homeownership  plan: 

(1)  In  connection  with  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  special  purposes 
that  are  justified  to  ensure  the  success 
of  the  plan,  and  to  protect  the  interests 
of  the  homeowners,  the  Housing 
Authority  and  any  other  entity  with 
responsibility  for  carrying  out  the  plan. 
Examples  include  a  reserve  for  loans  to 
homeowners  to  prevent  or  cure  default, 
or  for  other  emergency  housing  needs;  a 
reserve  for  any  contingent  liabilities  of 
the  Housing  Authority  under  the 
homeownership  plan  (such  as  Housing 
Authority  guaranty  of  mortgage  loans); 
and  a  reserve  for  Housing  Authority 
repurchase,  repair  and  resale  of  homes 
in  the  event  of  defaults. 

(2)  In  connection  with  another  HUD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
administrative  costs. 

(3)  In  connection  with  a  State  or  local 
homeownership  program  for  low- 
income  families,  for  assistance  to 
purchasers  and  for  reasonable  planning 
and  administrative  costs.  Under  such 
programs,  sales  proceeds  may  be  used  to 
construct  or  acquire  additional 
dwellings  for  sale  to  low-income 
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families,  or  to  assist  such  families  in 
purchasing  other  dwelHngs  from  public 
or  private  owners.  Where  this  kind  of 
use  is  proposed,  the  homeownership 
plan  must  include  a  description  of  the 
State  or  local  homeownership  program. 

(4)  In  connection  with  the  Housing 
Authority's  other  public  housing  that 
remains  under  ACC,  for  any  purposes 
authorized  for  the  use  of  operating 
funds  under  the  ACC  and  applicable 
provisions  of  the  1937  Act  and  Federal 
regulations,  as  included  in  the  HUD- 
approved  operating  budgets.  Examples 
include  maintenance  and 
modernization,  augmentation  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the 
Housing  Authority  under  24  CFR  part 
990. 

(5)  In  connection  with  any  other  type 
of  Federal,  State,  or  local  housing 
program  for  low-income  families. 

§  907. 1 7    Records,  reports,  and  audits. 

The  Housing  Authority  shall  be 
responsible  for  the  maintenance  of 
records  (including  sales  and  financial 
records,  which  contain  racial  and  ethnic 
characteristics  of  the  purchasers)  for  all 
activities  incident  to  implementation  of 
the  HUD-approved  homeownership 
plan.  These  records  include  those 
pertaining  to  the  affirmative  fair  housing 
marketing  strategy  and  the 
nondiscriminatory  selection  of 
purchasers.  Until  all  planned  sales  of 
individual  dwellings  have  been 
completed,  the  Housing  Authority  shall 
submit  to  HUD  annual  sales  reports,  in 
a  form  prescribed  by  HUD.  The  receipt, 
retention,  and  use  of  the  sale  proceeds 
shall  be  covered  in  the  regular 
independent  audits  of  the  Housing 
Authority's  public  housing  operations, 
and  any  supplementary  audits  that  HUD 
may  find  necessary  for  monitoring. 
Where  another  entity  is  responsible  for 
sale  of  individual  units,  pursuant  to 
«i  9(37. 7(h).  the  Housing  Authority  must 
ensure  that  the  entity's  responsibilities 
include  proper  record  keeping  and 
accountability  to  the  Housing  Authority, 
sufficient  to  enable  the  Housing 
Authority  to  monitor  compliance  with 
the  approved  homeownership  plan,  to 
prepare  its  reports  to  HUD.  and  to  meet 
its  audit  responsibilities.  All  books  and 
records  shall  be  subject  to  inspection 
and  audit  by  HUD  and  the  General 
Accounting  Office  (GAO). 

§  907. 1 8    Submission  and  review  of 
homeownership  plan. 

Whether  to  develop  and  submit  a 
proposed  homeownership  plan  is  a 
matter  within  the  discretion  of  the 


Housing  Authority.  The  Housing 
Authority  may  initiate  a  proposal  at  any 
time,  according  to  the  following 
procedures: 

(a)  Consultation  with  Field  Office. 
Before  submission  of  a  proposed  plan, 
the  Housing  Authority  shall  consult 
informally  with  its  local  HUD  Field 
Office  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  Plan.  The  Housing  Authority  shall 
submit  the  proposed  plan,  together  with 
supporting  documentation,  to  the  local 
HUD  Field  Office. 

(c)  Conditional  approval.  Conditional 
approval  may  be  given,  at  HUD 
discretion,  where  HUD  determines  that 
to  be  justified.  For  example,  conditional 
HUD  approval  might  be  a  necessary 
precondition  for  the  Housing  Authority 
to  obtain  the  funding.commitments 
required  to  satisfy  the  requirements  for 
final  HUD  approval  of  a  complete 
homeownership  plan.  Where 
conditional  approval  is  granted,  HUD 
will  specify  the  conditions  in  writing. 

(d)  Environmental  review.  Before 
approval  of  the  plan.  HUD  will  conduct 
an  environmental  review  of  the 
properties  in  accordance  with  24  CFR 
part  50. 

§  907.19    HUD  approval  and  Housing 
Authority-HUO  implementing  agreement 

Upon  HUD  notification  to  the 
Housing  Authority  that  the 
homeownership  plan  is  approvable  (in 
final  form  that  satisfies  all  applicable 
requirements  of  this  part),  the  Housing 
Authority  and  HUD  will  execute  a 
written  implementing  agreement,  in  a 
form  prescribed  by  HUD,  to  evidence 
HUD  approval  and  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD,  shall  be  incorporated 
in  the  implementing  agreement.  Any  of 
the  items  of  supporting  documentation 
may  also  be  incorporated,  if  agreeable  to 
the  parties.  The  Housing  Authority  shall 
be  obligated  to  carry  out  the  approved 
homeownership  plan  and  other 
provisions  of  the  implementing 
agreement  without  modification,  except 
with  written  approval  by  HUD. 

§  907.20    Content  of  homeownership  plan. 

The  homeownership  plan  must 
address  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  Property  description.  A  description 
of  the  property,  including  identification 
of  the  specific  dwellings  to  be  sold. 

(b)  Plan  for  repair  or  rehabilitation.  If 
applicable,  a  plan  for  any  repair  or 
rehabilitation  required  under  §  907.6. 
based  on  the  assessment  of  the  physical 
condition  of  the  property  that  is 


included  in  the  supporting 
documentation. 

(c)  Selection  of  purchasers.  Purchaser 
eligibility  and  selection  (see  §907.8). 

(d)  Terms  of  sale.  Terms  and 
conditions  of  sale  (see.  particularly, 
§§907.11  through  907.14). 

(e)  Consultation  plan.  A  plan  for 
consultation  with  residents  during  the 
implementation  stage  (see  §  907.5).  If 
appropriate,  this  may  be  combined  with 
the  plan  for  counseling. 

(f)  Budget  estimate.  A  budget 
estimate,  showing  the  costs  of 
implementing  the  plan,  and  the  sources 
of  the  funds  that  will  be  used. 

(g)  Counseling  plan.  Counseling, 
training,  and  technical  assistarfce  to  be 
provided  in  accordance  with  §907.9. 

(h)  Sale  to  entity  other  than  residents. 
If  the  plan  contemplates  sale  to 
residents  via  an  entity  other  than  the 
Housing  Authority,  a  description  of  that 
entity's  responsibilities. 

(j)  Plan  for  nonpurchasers.  If 
applicable,  a  plan  for  nonpurchasing 
residents,  in  accordance  with  §907.10. 

(j)  Administrative  plan.  An 
administrative  plan,  including 
estimated  staffing  requirements. 

(k)  Plan  for  use  of  sale  proceeds.  An 
estimate  of  the  sale  proceeds  and  an 
explanation  of  how  they  will  be  used,  in 
accordance  with  §907.15. 

(1)  Accounting  and  reporting 
procedures.  A  description  of  the 
accounting  and  reporting  procedures  to 
be  used,  including  those  required  to 
meet  the  requirements  of  §  907.17. 

(m)  Timetable.  An  estimated  timetable 
for  the  major  steps  required  to  carry  out 
the  plan. 

(n)  Affirmative  Fair  Housing 
Marketing  Strategy.  A  description  of  the 
Housing  Authority's  strategy  for 
informing  and  soliciting  applications 
from  people  who  are  least  likely  to 
apply,  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin,  for  the  homeownership 
program  without  special  outreach 
pursuant  to  §907.7. 

(o)  Supportive  Senires  Plan.  A 
description  of  the  need  for  and 
availability  of  supportive  services  to  be 
provided  pursuant  to  §  907.9(a)  as  well 
as  the  source  and  funding  level  for  the 
supportive  services  to  be  provided. 

§  907.21    Supporting  documentation. 

The  following  supporting 
documentation  shall  be  submitted  to 
HUD  with  the  proposed  homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  Value  of  property.  An  estimate  of 
the  fair  market  value  of  the  property, 
including  the  range  of  fair  market  values 
of  individual  dwellings,  with  such 
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nformation  as  HUD  finds  sufficient  (o 
upport  the  estimate. 

U>)  Condition  of  property.  An 
issessmeni  of  the  physical  condition  of 
he  property,  based  on  the  standards 
pecifi«d  in  §907.6. 

(c)  Workability  of  plan.  A  statement 
lemonstrating  the  practical  workability 
if  the  plan,  based  on  anatysis  of  data  on 
uch  elements  as  purchase  prices,  costs 
if  repair  or  rehabiiitation, 
lomeownership  costs,  need  for 
fiaintenanoe  or  capital  reserves,  family 
ncomes.  availability  of  financing,  and 
he  extent  to  which  there  are  eligible 
esidents  who  are  expected  to  be 
nterested  in  purchase.  (See  §  907.4(a).) 

(d)  Capability  of  Housing  Authority. 
nformation  to  substantiate  the 
ommitment  and  capability  of  the 
lousing  Authohty  and  any  other  entity 
k^ith  substantial  responsitTilities  for 
nnp)emenr''^g  the  plan. 

(e)  Consu.tation  activities.  A 
escription  of  resident  consultation 
ctivities  carried  out  pursuant  to  §907.5 
efore  submission  of  the  plan,  with  a 
ummary  of  the  views  and 
jcommendatioas  of  residents  and 
opies  of  any  written  comments  that 
lay  heve  been  submitted  to  the 


Housing  Authority  by  individual 
residents  and  resident  oi^anizations, 
and  any  other  individuals  arxi 
organizations. 

(f)  Housing  Authority  certification. 
The  Housing  Authority's  certification 
that  it  will  administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  the  Fair  Housing  Act  and 
implementing  regulations  and  any  other 
applicable  statutes,  regulations,  or 
Executive  Orders  related  to  fair  housing 
and  equal  opportunity,  and  that  it  will 
affirmatively  further  fair  housing.  The 
Housing  Authority  will  also  assure 
compliance  with  those  requirements  by 
any  other  entity  that  may  assume 
substantial  responsibilities  for 
implementing  the  plan. 

(g)  Legal  opinion.  An  opinion  by  legal 
counsel  to  the  Housing  Authority, 
stating  that  counsel  has  reviewed  the 
plan  and  finds  it  consistent  with  all 
applicable  requirements  of  Federal, 
State,  and  local  law,  including 
regulations  as  well  as  statutes.  In 
addition,  counsel  must  identify  the 
major  legal  requirements  that  remain  to 
be  met  in  implementing  the  plan,  if 
approved  by  HUD  as  submitted. 


indicating  an  opinion  about  whether 
those  requirements  can  be  met  without 
special  problems  that  may  disrupt  the 
timetable  or  other  features  contained  in 
the  plan. 

(h)  Resolution.  A  resolution  by  the 
Housing  Authority's  Board  of 
Commissioners,  evidencing  its  approval 
of  the  plan. 

(i)  Other  information.  Any  other 
information  that  may  reasonably  be 
required  for  HUD  review  of  the  plan. 
HUD  approval  is  not  required  for 
documents  to  be  prepared  and  used  by 
the  Housing  Authority  in  implementing 
the  plan  (such  as  contracts, 
applications,  deeds,  mortgages, 
promissory  notes,  and  cooperative  or 
condominium  documents),  if  their 
essential  terms  and  conditions  are 
described  in  the  plan.  Consequently, 
those  documents  need  not  be  submitted 
as  part  of  the  plan  or  the  supporting 
documentation. 

Dated:  January  12. 1994. 
Henry  G.  Cisneros, 

Secretary. 
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910 1 269 

925 3316 

928 1266 

932 1 270 

955 1894 

959 1452 

966 1 453 

984 1 453 


1106 

1464 

1468 

1710 

1773 

Proposed  Rules: 

13 

51 

319 

273 

701 

723 

1005 

1007 

1011 

1030 

1046 

1065 

1068 

1076 

1079 

1094 

1941 

1943 

1945 

1951 


.1273 
.1274 
.2283 
...494 
...657 


..2307 
..1490 
..3002 
..2779 
..1293 
..1493 
..1305 
..1305 
..1305 
...260 
..1305 
...260 
...260 
....260 
...260 
..1307 
..2307 
.2307 
.2307 
.2307 


8  CFR 

3 1896 

103 1455.  1896 

204 501 

212 „..1467,  1 992 

214 1455,  1468 

223 1455 

223a _ „....  1 455 

238 1617 

242 „ 1896 

245a 1470 

248 1455 

264 1455 

292 1455,  1896 

Proposed  Rules: 

103 1308.  1317 

21 1 131 7 

216 1317 

235 1317 

242 131 7 

9  CFR 

94 2285 

78 2649 

Proposed  Rules: 

Ch.lll 1499 

78 „ 2312 

94 3029 

318 550 

381 551 


10  CFR 

20 

26 

30 


1900 

502 

1618 


H 


II 
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34 

40 

50 _.. 

70 „ 

72 

Proposed  Rul«s: 

50 

51 

12CFR 

935 

1102 :. 


.1900 
.1618 
.1618 
.1618 
.1618 
....661 

„..979 
.2542 


m2945 
.1900 


Proposed  Rules: 

230 

960 „..„ 


.1921 
.1323 


13CFR 

Proposed  Rules: 

116 

121 


.2782 
.1360 


14CFR 

39 3.  4.  S07.  509, 

511,514,1471,1903,1904, 

1905,1906.1907,1909, 

1910.1912.1913,2519. 

2950.2962 

71 662,947,  1472 

1619,1620.1621.1623, 
2953,2954.3409 

91 ; 2918 

97 1623.  1625 

121 1780 

125 1780 

135 1780 

PvowMMt  RuAm: 

Ch.  I _...31,  564.  1362, 

2783 

21 2783 

23 2784 

27 554 

29  _ 554 

33 703,  704,  964 

39 36,  265,  266.  555, 

556. 1500  1501. 1603. 1505. 
1676.3527 

71 706.  1677,  1679,  1680. 

1681.1683.1684.1686. 

1687. 2316. 2454. 3032. 3409 

91 3409 


15CFR 

295 _ 

1180 

Proposed 
990 

16CFR 

Ch.  I. 

305_. 

453 

500 


17CFn 

30 

5~~Z! 

239 


.663 
.6 


.1062.1189,  1190 


-1915 
.2286 


.^286 


,.242 


Proposed  Rules: 

1 

30 

33 

190 


.1506 
.1506 
.1506 
.1506 


201. 
202. 


.1509 


229 

240 

275 

279 

18CFR 


....1509 

1509 

3033 

..-3033 


41. 


.1473 


19CFR 

4 

12.. 

102.. 

123.. 


...1918 

110 

... 110 

1918 

175 1992.  2292 

1 34 1 1 0 

356 228 

Proposed  Rules; 

4 141 

10 1 4 1 

12 141 

102 141 

1 34 1 4 1 

177 _. _ 1 4 1 

20CFR 

209.„ „ 2292 

404 670.  1274.  1416. 1629 

4 1 6 1274.  1 629 

617 906 

621 874 

655 874 


520... 
1308. 


3040 

..2317.  2318 
,..- 1363 


..350,  395.  531 

™ 2293 

_._ 536 

350,  354,  378.  395. 
423.436 

1638 

-2733 
1918.  1919 


.1509 


Ch.  I 

101 

ITS 

178. 

211 

847 

t2CFR 

171 


.1918.  1919.3317 
.671 


.3040,  3042.  3043 

~~. _ 427 

3322 

3322 

2542 

2319 


23CFR 

Proposed  Rules: 

1204 

1205 


24CFR 

44 

45 

85 — 

92 

104 „ 

207 

213 

221 

232 

236 

242 

251 

252 

255 „ 

277 

280 

570 

572 

575 

576 

577 

578 _. 

579 

597 

880 

881 

883 

884 

885 


..2320 
.2337 


889... 
890... 
907... 
3280.. 
3282.. 


2735 

2735 

„ 2735 

2735 

,„ 1642 

,_ 2735 

2735 

„ 2735 

2735 

2735 

„ 2735 

1474 

, 1474 

,. 1474 

.......2735 

2735 

, 2735 

2735 

, 2735 

2735 

.2735 

2735 

2735 

2700 

, 2735 

2735 

.2735 

........2735 

2735 

2735 

2735 

2735 

3626 

2456 

2456 


945... 
960... 


- 1244 

1244 


25CFR 

23 

67 

Proposed  Rules: 
900 


.2248 
.3290 

.3166 


26CFR 

1 12,  947,  1476, 

2956.2958,3318 

602 12.  2958.  3318 

Proposed  Rules: 

1  - 807. 1690.  3045 


27CFR 

9.... 

70 

Proposed  Rules: 

4 

9 


...537 
.2521 

.2548 
.1510 


.2521 


28CFR 

36 

301 _... 

570 

571 

572 

Proposed  Rules: 
65 


.2674 
.2666 
.3510 
.1238 
.1238 

...558 


68._. 
81.... 
540.. 
543.. 
545. 
550. 
570.. 


...2548 

37 

...2668 
....2668 
...1240 
...1240 
...3512 


29CFR 

504 , 

1650 

1915. 

1926 

1952 

2610. 

2619 


874 

23 

146 

..........146 

2294 


2622 

2644 

2676 

Proposed  Rules: 

2530 


— 2295 
......2296 

......2296 

2299 

......2296 


.1692 


30CFR 

904 

906 

914 _ 

936 

950 _„ 

PtOpOMd  ButeST 

870 

886 

887 

888 

914 

917 

935 

944.„ 


540 

„....2739 

1919 

2300 

.3513.3521 


.„....278 

278 

278 

278 

..3528 
-1921 
..3325 
..3530 


32CFR 

40a 

312 

806b 


199. 
323.. 


-1645 
-2745 
..2746 

..3046 
..2786 


33CFR 
2 


- 947 

3 947 

100 673 

147 „ 674 

165.- 675.  676,  948,  949 

334 -..2916 

402...- 

Proposed  Rules: 

117 „ 


34CFR 

319 

429.. 
462... 
472... 
644... 
674... 
682... 
685.. 


.986 


.1651 
.1661 
.1418 
-1418 


-1651 
..1651 
..-472 


Propossd  Ruiss: 

75 

76 

600.— ...•••.— ..—.—. 

601 

602 

667 

682....- 


.2480.2549 

2480 

2714 

.2714 

3678 

3604 

.2486 


36CFR 

200 


.2986 
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111 


ProposMl  RuIm: 
292 


.2787 


37CFR 


.256 


Proposad  RuIm: 

251 , 

252 

253 

254 

255 

256 , 

257 , 

258 

259 

301 , 

302 

303 

304 

305 , 

306 , 

307 

308 

309 

310 „ 

311 


.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 

I255O 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 


38CFR 

4 677,2523,2529 

Proposed  Rules: 

3 27B  M39 

39CFR 
962 

9QR7 

PropoMd  Rutes: 

111 151? 

40CFR 

13 

fLV\ 

52 1476.  1485,2530. 

2532. 2535, 2537. 2540. 

2649. 2747, 2988. 2991 .  2994 

61 S49 

63 

1992 

152 

2748 

180 

260 

950,951.  1652, 

2751 
458 

261 

458 

271 

305 

1275.  2752.  2998 

25 

600 

677 

707 

2999 

799 

IMi) 

ProposMl  RuIm: 

Ch.  1 1923  3047 

52 

55 

...278.  707.  988.  1513. 

1693.1695.1698.2795, 

3047.3534,3640.3544 

994 

63 

1515 

81 

707 

131 

810 

180 

186 

1700.1702.1704. 

2799.2800 
2800 

261 

709 

300 

714,2568 

372 

1788 

430 

1515 

721 

38 

41CFR 

105-57. 

1277 

201-17. 

952 

201-20 

952 

201-1 

39 

201-3 

39 

201-20 

39 

201-39 

39 

42CFR 

60 

3409 

401 > 

108 

405 

1278 

410 

1278 

412 „.... 

1654 

413 

.1278  1654 

414 

421 „ 

1278 

679 

435 

1659 

436 

1659 

488 

108 

489 

108 

493 

682 

Proposed  RuIm: 

Ch.  1 

3040 

Ch.  II 

3040 

Ch.  Ill 

3040 

Ch.  IV 

3040 

Ch.  V „. 

3040 

406 

714 

43CFR 

4 

1486 

PuMic  Land  Ordsrs: 
6986 

108 

7025 „.... 

2301 

7026 

1489 

7027 

3000 

12 

2343 

403 

40 

426. „ 

997 

3160 ; 

718 

44CFR 

10 

953 

59 

2754 

45CFR 

233 

3319 

Propossd  Ruiss: 
Ch.  11 

3040 

Ch.  Ill 

3040 

Ch.  IV 

3040 

Ch.  X 

3040 

Ch.  XIII 

3040 

2510 

1194 

2513 

1194 

2515 

1194 

2516 

1194 

2517 

1194 

2518 

1194 

2519 

1194 

2520 

1194 

2521 

1194 

2522 

1194 

2523 

1194 

2524 

1194 

2530 

1194 

2531 

1194 

2532 

1194 

2540 

1194 

46CFR 

501 

954 

Proposed  Rules: 
25 

„.2575 

67.... 
114.. 
115.. 
116.. 
117.. 
118.. 
119.. 
120.. 
121.. 
122.. 
123.. 
124.. 
125.. 
126.. 
127.. 
128.. 
129.. 
130.. 
131.. 
132.. 
133.. 
134.. 
135.. 
136.. 
137.. 
138.. 
139.. 
160.. 
170.. 
171.. 
173.. 
175.. 
176.. 
177.. 
178.. 
179.. 
180.. 
181.. 
182.. 
183.. 
184.. 
185.. 
514.. 
571.. 
572.. 
580.. 
581.. 


47CFR 

0 

1 

22 

25 


...725 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994- 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

..2575 

..1994 

.1994 

.1994 

..1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1994 

.1515 

.1923 

.1923 

.1515 

.1515 


...542 
...542 
.1285 
.1285 


73 2301,2302 

80 1285 

87 1285 

90 1285 

95 1285 

97 542 


.1285 


.3050 


99 

Proposed  Rules: 

1 

15 280 

73 41,  42.  43.  44,  726, 

1365,1366.2343,2344 

76 1706 

90 280 

97 558 


48CFR 

5 

14 

15 

17 

25 


52 

544 

225 

1288 

252 

1288 

ProposMi  RuIm: 

Ch.  Ill 

3040 

519 

2345 

552 

2345 

49CFR 

173 

1784 

180 

1784 

391 

1366 

392 

1366 

396 

1366 

571 

1051 

2755.  3164 

2303 

1053 

2303 

1056 

2304 

1312 

2303 

Proposed  Rules: 
195 

2802 

212 

3051 

234 

3061 

393 

571 

1706.2811 

281 

1312 

2347 

50CFR 

222 

440 

227 

440 

611 

685 

625 

257.  3320 

641 

966 

642 

257 

650 

651 

2757,  2777 

26 

663 

675 

258,  685,  698 
3000 

676 

701 

678 

3.391 

Proposed  Rules: 

17 44.48.53,288.852. 

862. 869. 997. 3067, 3326 
222 .3n6fl 

227 

285 

3067.  3068 

2813 

301 

2649 

630 

3328 

638 

2347 

661 

3327 

672 

2817 

675 

9817 

LIST  OF  PUBLIC  LAWS 

.544 
.544 
.544 
.544 
.544 


Note:  The  list  o(  Public  Laws 
(or  the  first  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  secorK)  session 
of  the  103d  Cong'^ess,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  oi  Put>lic 
Laws  for  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 
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CFR  CHECKLIST 


TNI* 


Stoch  Number 


Pr1c«       Revision  Data 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  Cf  R  titles,  stock 

rujnt)ers,  pnces.  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  rK>w  available  for  sale  at  the  Government  Phntng 

Office. 

A  ct)ecklist  of  current  CFR  volumes  connprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  .-nortthly. 

The  anrxjal  rate  for  subscnpnon  to  all  revised  volumes  s  S829  00 

domestic,  $207^5  addi(ionai  for  foreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371964,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanfed  by  remittance  (cfieck,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Cf.arge  orders  mav  t»e  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 

from  8:00  am.  to  4KX)  p.m.  eastern  time,  or  FAX  your  cfiarge  orders 

to  (202)  512-2233. 

ntte  Stock  NumDer  Price       Revision  Dale 

1,  2  (2  Reserved) (86W)19-000C1-1) $15i)0        Jon.  1.  1993 

3  (1992  Comp-lotion  I 
ond  Ports  100  ond 

10!) (869-019-00002-0) 17.00      'Jan.  1 

4  (869-019-00003-6) 5iO        Jan.  1 

5  Parts: 

1-699  (869-019-00004-6) 21.00        Jon.  1 

700-1199  (869-019-00005-4) 17.00        Jort  1 

1200-€nd,  6  (6 
Besen^d) (869-0 19-000C6-2) 2100        Jon.  1 

7Parts: 

0-26  „ (869-019-00007-1) 20.00  Jon.  1 

27-45  ..- _ (869-019-C0008-9) 13.00  Jon.  1 

46-51   (869-019-00009-7) 20.00  Jan.  1 

52  (869-0)9-00010-1) 28  00  Jan.  1 

53-209 „ (869-019-(}001I-9) 21.00  Jan.  1 

210-299 :...(869-01»-000!2-7) 30.00  Jan.  1 

300-399 (869-019-00013-5) 1500  Jon.  1 

403-699  _„ (869-019-00014-3) 17.00  Jon.  1 

700-899 „„ (869-019-00015-1) 21.00  Jan.  1 

900-W9  _ „ (869-0 19-CC0;6-C) 33.00  Jon.  1 

1000-1059  (869-019-00017-8) 20.00  Jan.  1 

1060-1119  (869-019-00018-6) 13.00  Jan.  1 

1120-1199  „ (869-019-00019-4) 11.00  Jon.  1 

1200-1499  (869-0I9-00C2O-8) 27.00  Jon.  1 

1500-1899  „ (869-019-C0021-6) 17.00  Jon,  1 

1900-1939  (869-019-00022-4) 13.00  Jon.  1 

1940-1949  (869-019-00023-2) 27.00  Jon.  1 

1950-1999  (869-019-00024-1) 32.00  Jon.  1 

2000-€nd (869-019-00025-9) 12.00  Jan.  1 


8  (869-01^-00026-7) 

9  Parts: 

1-199  

200-€nd  


20.00        Jan. 


(869-019-00027-5) 27D0  Jon.  1 

(869-019-00028-3)  _....  2JJ»  Jon.  1 

10  Parts: 

0-50  (869-019-00029-1) 2900  Jon.  1 

51-199 (869-019-00030-5) 21.00  Jan.  1 

200-399  — (869-019-00031-3) ISiB  Jan.  1 

400-499 (869-019-00032-1) 20.00  Jon.  1 

500-€nd  ...„ „ (86«)19^)0033-0) 33.00  Jon.  1 

11  - (869-01^-00034-8) 13.00  Jon.  1 

12  Parts: 

1-199  (869-019-O0035-6) 11,00  Jon.  1 

200-219 (86WU9-00036-4) 15.00  Jon.  1 

220-299 (869-019-00037-2) 26.00  Jon.  1 

300-499 (869-019-O0O38-1) 21.00  Jon.  1 

500-599 (869-019-0003<^ 19.00  Jon.  1 

600-€nd  (869-019-00040-2) 28.00  Jon.  1 

13 „... (869-019-00041-1) 28,00  Jon.  I 


1993 
1993 

1993 
1993 


1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 

1993 
W93 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 

1993 


14  Parts: 

»-59  (869-019-00042-9) 29.00 

60-139 (869-019-00043-7) 26.00 

140-199 (869-019-00044-5) 12.00 

200-1199 (869-019-00045-3) 22.00 

1200-End (S69-019-00046-1) 16.00 

15  Parts: 

0-299  (869-0 19-00047-0) 14.00 

300-799 (86SK)19-00048-8) 25.00 

800-€nd  (869-019-00049-6) 1900 

16  Parts: 

0-149  (869-019-00050-0)  .. 

150-999 (869-019-00051-8)  .. 

1000-£nd (869-019-00052-6)  .. 

17ParU: 

1-199  (869-019-O0054-2)  .. 

200-239 (869-019-00055-1)  .. 

240-£nd  (869-019-00056-9)  .. 

18  Parts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-019-00058-5)  .. 

280-399 (869-019-00059-3)  .. 

400-£r.d  (869-019-00060-7)  .. 

19  Parts: 

1-199  (869-019-00061-6)  .. 

200-£nd  (869-019-00062-3) .. 

20  Parts: 

1-399  -. (869-019-00063-1)  .. 

400-499 (869-019-00064-0)  .. 

500-€nd  (869-019-00065-8)  .. 

21  Parts: 

1-99  (869-019-00066-6)  .. 

100-169 (869-019-00067-4)  .. 

170-199 (869-019-00068-2)  .. 

200-299 (869-019-00069-1)  .. 

300-499 (86^)19-00070-4)  .. 

500-599  (869-019-00071-2)  .. 

600-799  (869-019-00072-1)  .. 

800-1299  (869-019-00073-9)  .. 

130(Hnd (869-019-00074-7) .. 

22  Parts: 

1-299 (869-019-00075-5)  .. 

300-End  (869-O19-00076-3)  .. 


7.00 
17.00 
24.00 

18.00 
23.00 
30.00 

16,00 
19.00 
15.00 
1000 

35.00 
11.00 

19.00 
31.00 
30.00 

15,00 
2100 
20,00 

6.00 
34.00 
21.00 

8,00 
22.00 
12.00 

30.00 
22.00 


..  (869-019-0C078-0) 38,00 

,  (869-019-00079-8) 36.00 

.  (86W)1*-00080-1) 17.00 

.  (869-019-00081-0) 39.00 

.  (869-019-00082-8)  .„...  15.00 


25  (869-019-0008>6) 


31.00 


26  Parts: 

§§1.0-1-1.60  „  (869-019-00084-4) 21O0 

§§  1.61-1.169 (869-019-00085-2) 37O0 

§§  1.170-1.300 (86Smi9-00086-l) 23O0 

§§  1  JOl-1.400 (869-019-00087-9) 21i)0 

§§  1.401-1.440 (869-019-00088-7) 31.00 

§§1.441-1.500  (869-019-00089-5)  „....  23.00 

§§  1.501-1.640 (86W)19-00090-9) 20.00 

§§  1A41-1.850 (869-019-00091-7) 24J)0 

§§  1.851-1.907  „ „..  (869-0 19O0092-5) ._...  27i)0 

§§  1.908-1. 1000  __.  (869-019-00093-3) 2600 

§§  1.1001-1.1400  (869-019-00094-1) ...._  22J00 

§§1.1401-£nd  (869-019-00095-0) 31O0 

2-29  (869-019-00096-8) 23,00 


30-39 (869-019-00097-6) 18.00 

40-49  (869-019-00098-4)  ......  MJBD 

50-299 (869-019-00099-2) 13J)0 

300h»99 (869-01 7-00  lOO-O) 23.00 

500-599 (869-019-00101-8) 6.00 


Jan.  1,  1993 

Jon.  1,  1993 

Jan.  1,  1993 

Jon.  1.  1993 

Jon.  1.  1993 

Jon  1.  1993 
Jon  1,  1993 
Jon.  1,  1993 

Jan.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 

Apr.  1,  1993 
June  1.  1993 
June  1.  1993 

Apt.  1,  1993 

Apr.  1,  1993 

Apr.  1,  1993 

Apr.  1,  1993 

Ap«.  1  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apt.  1.  1993 

Apr.  1,  1903 
Apr.  1.  1993 
Api.  1,  1993 
Apr.  1,  1993 
1993 
1993 
1993 
1993 
1993 


Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 


Apr.  1.  1993 
Apr.  1,  1993 


23  „ (869-019-00077-1) 21.00        Apt.  1,  1993 

24  Parts: 

0-199  

200-499  _. 
500-699  _. 
700-1699  . 
1700-€nd 


Apr   1, 
Apr.  1. 


1993 

1993 

Apr.  1,  1993 

Apr.  1.  1993 

Apr.  1,  1993 

Apr.  1.  1993 

Apr.  1,  1993 
Apr.  I,  1993 
Apr.  1,  1993 
Api.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  I.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
«Ap».  1.  1990 
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Titl« 


Stock  Number 


Prtc* 
8.00 


27.00 
21.00 


600-£nd  (869-019-00102-6) 

27  Parts: 

1-199  „„ (869-019-00103-4) 37.00 

200-£nd  (869-019-00104-2) 11,00 

28  Parts: 

1-42  (869-019-00105-1) 

43-end  (869-019-00106-9) 

29  Parts: 

0-99  „ 

10(W99 

500-899 

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-End  


Revision  Date 

Apr.  1,  1993 


Title 


Stock  Numt>er 


Price       Revision  Date 


(869tO19-00107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-017-00112-1) 14.00 

(869-017-00113-9) 30.00 


30  Parts: 

1-199  (869-019-00116-6) 

200-699 (869-019-001 17-4) 

700-€nd _ (869-019-00118-2) 

31  Parts: 

0-199  

200-End  


27.00 
20.00 
27.00 


(869-019-001 19-1) 18.00 

(869-019-00120-4) 29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 


„.  19.00 

1-39,  Vol.  Ill 18.00 

1-190  _ (869-019-00121-2) 30.00 

191-399 _ (869-019-00122-1) 36.00 

400-629 „ (869-019-00123-9) 26.00 

630-699 (869-019-00124-7) 14.W 

700-799  . -„ (869-019-00125-5) 21.00 

80O-£nd  (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-019-00127-1) 20.00 

12&-199 (869-019-00128-0) 25.W 

200-£nd  (869-019-00129-8) 24.00 

34  Parts: 

1-299  (869-019-00130-1) 27.00 

300-399 (869-019-00131-0) 20.00 

400-End  (869-019-00132-8) 37.00 

35  (869-019-00133-6) 12.00 

36  Parts: 

1-199  (869-019-00134-4) 16.00 

200-€nd  (869-019-00135-2) 35.ro 

37  (869-019-00136-1) 20.ro 

38  Parts: 

0-17  (869-019-roi37-9) 31D0 

l&-tnd  (869-019-roi38-7) 30.ro 

39  (869-019-roi39-5) 17.M 

40  Parts: 

1-51  (869-0 17-ro  138-4) 31.ro 

52  (869-0 17-OT 139-2) 33.ro 

53-59  (869-019-roi42-5) II.W 

61-80  (869-017-00141-4) I6.ro 

81-85  (869-0 17-ro  142-2) 17.ro 

86-99  (869-017-00143-1) 33.ro 

•100-149  (869-019-roi47-6) 36.ro 

150-189 (869-01 7-M145-7) 21.ro 

190-259 (869-019-M149-2) 17.ro 

260-299 (869-017-00147-3) 36.ro 

300-399 (869-019-roi51-4) 18.ro 

40(M24 (869-01 7-roi49-0) 26.ro 

425-699 (869-017-00150-3) 26.ro 

•700-789  (869-0 19-ro  154-9) 26.ro 

m-ind  (869-0 17-W 152-0) 25.W 


Apr. 
SApf. 

'july 
July 

July 
July 
July 
July 


(869-019-00111-5) 31.ro        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

JJuly 

»July 

JJuly 

July 

July 

July 

♦July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1993 
1991 

1993 
1993 

1993 
1993 
1993 
1993 

1993 

1993 
1993 
1992 
1992 

1993 
1993 
1993 

1993 
1993 

1984 
1984 
1984 
1993 
1993 
1993 
1991 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 

1993 

1993 
1993 

1993 


1993 
1993 

1993 


1992 
1992 
1993 
1992 
1992 
1992 
1993 
1992 
1993 
1992 
1993 
1992 
1992 
1993 
1992 


41  Chapters: 

1, 1-1  to  1-ib „ i3.ro 

1, 1-11  to  Appendix,  2  (2  Reserved) I3.ro 

3-6 i4.ro 

7  6.ro 

8  4.50 

9  i3.ro 

10-17  _ 9.50 

18,  Vol.  I,  Ports  1-5  „ 13.ro 

18,  Vol.  II,  Ports  fr-19 13.ro 

18,  Vol.  Ill,  Parts  20-52 13.ro 

19-iro i3.ro 

1-iro  (869-019-00156-5) 10.ro 

101  (869-0 19-ro  157-3) 30.ro 

102-2ro (869-0 1'WIO  158-1) 11.ro 

201-€nd  (869-0 19-ro  159-0) 12.ro 

42  Parts: 

1-399  (869-01 7-roi57-l) 23.ro 

400-429 (869-0 17-ro  158-9) 23.ro 

430-£nd  (869-017-roi59-7) 31.ro 

43  Parts: 

1-999  (869-019-roi63-8) 23.ro 

•1000-3999 (869-019-roi64-6) 32.ro 

4000-End (869-0 17-ro  162-7) 13.ro 

•44 (e69-019-roi66-2) 27.ro 

45  Parts: 

1-199  (869-01 7-M164-3) 20.ro 

200-199 (869-01 7-O0165-1) 14.ro 

500-1199  (869-019-roi69-7) 30.ro 

1200-£nd (869-0 17-00 167-8) 20.M 

46  Parts: 

l^JO (869-017-roi68-6)  .. 

41-69  (869-017-00169^)  .. 

70-89  (86W)19-roi73-5)  .. 

90-139 (869-017-roi71-6)  .. 

140-V55 (869-01 7-roi 72-4)  .. 

156-165 (869-017-00173-2)  .. 

166-199 (869-017-roi74-l)  .. 

200-499 (869-017-roi75-9) .. 

500-£nd  (869-017-roi76-7)  .. 


i7.ro 
i6.ro 

8.50 

i4.ro 
i2.ro 
i4.ro 
i7.ro 
22.ro 
i4.ro 

47  Parts: 

0-19  (869-01 7-roi  77-5) 22.ro 

20-39  (869-0 17-ro  178-3) 22.ro 

40-69  (869-0 19-ro  182-4) U.OO 

70-79  (869-01 7-roi80-5) 2l.ro 

80-£nd  (869-01 7-O0181-3) 24.ro 

48  Chapters: 

1  (Parts  1-51)  (869-01 7-roi82-l) 14.ro 

1  (Ports  52-99)  (869-0 17-ro  183-0) 22.ro 

2  (Ports  201-251) (869-0 17-00 184-8) I5.ro 

2  (Ports  252-299) (869-01 7-ro  185-6) 12.ro 

3-6 (869-0 17-ro  186-4) 22.ro 

7-14  (869-0 17-ro  187-2) 30.ro 

15-28  „ (869-01 7-roi88-1) 26.ro 

29-£nd  (869-017-00189-9) I6.ro 

49  Parts: 

1-99  (869^19-roi93-0) 23.M 

100-177 (869-01 7-roi91-l) 27.ro 

178-199 (869-017-00192-9) 19.ro 

200-399 (869-01 7-roi93-7) 27.ro 

40(W99 (869-01 7-ro  194-5) 31.ro 

1000-1199  (869-01 7-roi95-3) 19.ro 

1200-€nd (869-019-roi99-9) 22.ro 

50  Parts: 

1-199  (869-01 7-roi97-0) 23.ro 

200-599 (869-01 7-roi98-8) 20.ro 

600-€nd  (869-01 7-roi99-6) 2DJO0 

CFR  Index  ond  Findings 
Aids (869-019-00053-4) 36ro 

Conplete  1994  CFR  set 829.ro 


iJuly  1,  1984 

JJuty  1,  1984 

JJuly  1,  1984 

sjuty  1,  1984 

J  July  1,  1984 

JJuly  1.  1984 

JJuly  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

JJuly  1.  1984 

July  1.  1993 

July  1.  1993 

♦  July  1.  1991 

July  1,  1993 

Oct.  1,  1992 
0:t.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1992 

Oct.  1,  1993 

Oct.  1.  1992 

Oct.  1,  1992 

Oct.  1,  1993 

Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1993 
Oct  1.  1992 
Oct.  1,  1992 
'Oct.  1,  199) 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

0:t.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 

0:t.  1,  1993 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1993 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 


Jon.  1.  1993 
1994 


VI 
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Trtta  Stock  N4Mn6w  Price 

Microfiche  CFP  Edition 

Complete  set  (one-fime  mQ*r»g> IM.OO 

Complete  set  (one-time  nrraiUng} 188.00 

Complete  set  (one-time  mcnlmgi - 223.00 

Subso!ptx)n  (matted  as  isuedy 24*.0O 

Individuok  copies 2.00 


Revision  Date 

)W1 
1992 
1993 
W94 
1994 


'  BeccwJ«  Tifle  3  IS  on  onnud  compilation,  th*  volume  and  oil  pieviow  votumes 
should  De  reloined  as  o  peimanent  re<eience  soufce. 

2The  July  1,  1965  edition  o<  32  C«  Pwls  K)«9  con1o«t  o  r^e  only  lot 
Patj  t-39  mc'usive  foi  the  fu«  te«t  d  the  Defense  Acquisition  RcgutaJions 
ifv  Pati  1-39.  consult  the  three  Cf  P  volumes  issued  os  o«  July  1,  1984,  confoffvig 
those  potts. 

JThe  JUy  I.  1965  edihon  o«  41  Cf»  Choptets  »-!(»  contow  o  note  orty 
loi  Chapters  i  to  49  inclusive  Fa  the  lull  text  ol  piocutemer.t  reguJoJions 
n  Choplerj  '1  to  49,  consult  the  eleven  CFB  volumei  issued  as  c«  July  1, 
1944  conta«ng  those  chapters. 

•  No  o»T>endments  to  this  volume  were  promUgoted  dunng  ftw  penod  Apr 
1,  1990  to  Mai.  31,  1993  The  CFB  volume  Issued  April  1.  1990,  should  be 
retoned. 

»No  omendmenJs  to  this  volume  were  promuigated  dufir,g  the  pefiod  Ap« 
\.  1991  to  Mot  31,  1993.  The  CFB  volume  issued  April  I,  1991,  should  be 
letoffied. 

•  No  ameixfrnents  to  this  volume  were  promulgated  dwing  the  perwo  JUy 
1,  1991  to  Jur«  30,  1993.  The  CFB  volume  issued  Xly  »,  1991,  should  be  lefowed. 

"  Jtto  an»endmenl»  to  this  vohirue  were  promuigoted  dunng  the  penod  Ociobei 
I.  1991  to  September  30,  1992  The  CFB  volume  issued  October  I.  1991,  *toUd 
beretoned. 


^ 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Order  Processing  Code: 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


S3 


I I    I  liS,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  M^j^^^ 


Ifa  Easy! 


To  fax  your  orders  (202)  512-22.^' 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25  % .  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  a>«ilable  to  other  mailers?  I I    | | 


II         Ml         1  1  M  1  II 

,^   .      ^                ,                 Thank  you  for 

.     (Credit  cantl  (riipintinn  Amp)                                          ,      , 

'                                 your  order! 

(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


d'^) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

Effective  January  10,  1994,  the  price  for  the  Federal  Register  will  increase  and  be  offered 
as  follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $490.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $444.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . .  ' 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC  94 


MD    20747 


y       ,  •'  vs-- 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I — I   I  Ij^,  please  send  me  the  following: 


Ord«r  Processing  Cod* 
* 


Charge  your  order,  r 
Its  Easy! 

To  fax  your  orcers  (202)  S12-225a 


-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each.  ^ 

-copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ 


postage  and  handling  and  are  subject  to  change 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No) 

YiS    NO 
May  we  make  your  name/address  a>aUable  to  other  mailers?  D    f") 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


I I  VISA  or  MasterCard  Account 


-Q 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (jv.«, 

Mail  To:    New  Orders,  Superintendent  of  EKxuments 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  In  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   '^ijj  Charge  your  order. 

I  E^dy  please  send  me  the  following  indicated  publications:  To  to  your  ontor*  md  fei^uif«M-i202)  5T2-2250 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlfty  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  tXK*;s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

Regulatory  Flexibility  Act  Plan  for 
Periodic  Review  of  the  Commission's 
Rules  and  Regulations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Plan  for  Periodic  Review  of 

Rules  and  Regulations. 

SUMKHARY:  This  action  establishes  a  plan 
for  the  review  of  FCC  regulations 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  The 
Appendix  specifies  the  Commission's 
rules  that  will  be  reviewed  during 
calendar  year  1994.  Any  revision  to  this 
plan  will  be  published  in  the  Federal 
Register. 

DATES:  Comments  must  be  submitted 
witliin  60  days  from  January  25. 1994. 
ADDRESSES:  Comments  should  be 
submitted  to:  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Krector  (202)  632-0923. 
SUPPLEMFNTARY  INFORMATION:  Pursuant 
to  the  published  plan,  specific 
regulations  which  may  require 
amendment  or  rescission  will  be 
published  and  provision  will  be  made 
for  comments  by  interested  parties. 

1.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C  610.  the 
Commission  hereby  publishes  this  plan 
for  the  review  of  all  rules  issued  by  the 
agency  in  calendar  year  1984  which 
have,  or  will  have,  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose  of 
the  review  will  be  to  determine  whether 
such  rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded,  consistent  with  the  stated 
objectives  of  applicable  statutes,  to 


minimize  any  significant  economic 
impact  of  such  rules  upon  a  substantial 
number  of  small  entities. 

2.  The  accompanying  Appendix  lists 
the  FCC  regulations  to  be  reviewed 
during  calendar  year  1994.  In 
succeeding  years,  lists  will  be  published 
for  the  review  of  regulations 
promulgated  ten  years  preceding  the 
year  of  review. 

3.  In  reviewing  each  rule  under  this 
plan  to  minimize  significant  econoThic 
impact  on  small  entities  consistent  with 
the  stated  objectives  of  applicable 
statutes,  the  FCC  will  consider  the 
following  factors: 

(1)  The  continued  need  for  the  rule; 

(2)  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
fi-om  the  public: 

(3)  The  complexity  of  the  rule; 

(4)  The  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

(5)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions. 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

4.  Appropriate  information  has  been 
provided  for  each  rule  including  a  brief 
description  of  the  rule  and  the  need  for 
and  legal  basis  of  the  rule.  Pursuant  to 
the  Regulatory  Flexibility  Act.  the 
public  is  invited  to  comment  on  the 
rules  chosen  for  review  within  60  days 
from  Januar)'  25, 1994.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments.  If  participants  wish  each 
Commissioner  to  have  a  personal  copy 
of  their  comments,  an  original  plus  nine 
copies  must  be  filed.  Comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Comm.unications  Commission. 
Washington.  DC  20554.  Comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission. 
1919  M  Street  NW..  Washington.  DC 
20554. 

5.  It  is  ordered  that,  the  Secretary 
shall  send  a  copy  of  this  notice  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  pursuant  to  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 


96-354.  Stat.  1164.  5  U.S.C  601  etseq. 
(1981). 

Federal  Communications  Commission. 
WUUam  F.  Caton. 
Acting  Secretary. 

Appendix — List  of  Rules  for  Review 
Pursuant  to  Section  610(c)  of  the 
Regulatory  Flexibility  Act  of  1980.  5 
U.S.C  610(c)  For  1994 

Common  Carrier  Bureau 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

Subpart  C— Technical  Standards 

Need:  These  rules  prescribe  technical 
operating  standards  for  stations  in  the 
Etomestic  Public  Fixed  Radio  Services. 

Legal  Basis:  47  U.S.C  154.  303.  307-310. 

Suction  Nii.T.ber  and  Title  Description: 

21.105    Bandwidth.. 

21.107    Transmitter  power. 

21.120     Autiiorizaticn  of  transmittors. 

Suiipart  J — Local  Television  Transmission 
Service 

Need:  These  rules  describe  operating 
parameters  for  Local  Television 
Transmission  Service  licensees. 

Legal  Basis:  47  U.S.C.  154.  303.  307-310. 

Section  Number  and  Title  Description: 

21.  804     Ban(!width  and  cniission 

limitations. 

Subpart  K — Multipoint  Distribution  Service 
Need:  Tli^se  rules  describe  operating 
parameters  for  Multipoint  Distribution 
Service  licensees. 

Legal  Basis:  47  U.S.C.  154.  303.  307-310. 
Section  Number  and  Title  Description: 
21.905    Emissions  <ind  ti<indwidth. 

PART  61— TARIFFS 

Need:  These  rules  prescribe  the 
framework  for  the  initial  establishment 
of  and  subsequent  revisions  to  tariff 
publications. 

Legpl  Basis:  47  U.S.C.  154(i),  154(i)  and  5 
use  553. 

Section  Number  and  Title  Description: 

61.1  Purpose  and  application. 

61.2  Clear  and  explicit  explanatory 
statements. 

Definitions 

61.11  AcL 

61.12  Carriers. 

61.13  Change  in  rate  structure. 

61.14  Charges. 
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61. I*  Commercial  Contractor. 

61.16  Commission. 

61.17  Corrections. 

61.18  New  service  offering. 

61.19  Rate. 

61.20  Rate  increase. 

61.21  Regulations. 

61.22  Supplement. 

61.23  Tariff. 

61.24  Tariff  publication,  or  publication. 

61.25  Text  change. 

61.26  United  States. 

General  Rules 

61  32  Method  of  filing  publications. 

61.33  Letters  of  transmittal. 

61.35  Delivered  free  of  charges. 

61.36  Tariff  publications  not  returned. 
61.38  Supporting  information  to  be 

submitted  with  letters  of  transmittal. 
6140    Private  Line  Rate  Structure 
Guidelines 

Specific  Rules  for  Tariff  Publications 

61.52  Form,  size.  type,  legibility,  etc. 

61.53  Consecutive  numbering. 

61.54  Composition  of  tariffs. 
61.56  Supplements. 

61  57    Cancellations. 

61.58  Notice  requirements. 

61.59  Effective  pcrimi  required  b»?f()re 
changes. 

61  6-7     New  or  discontinued  telephone, 
telegraph,  teletypewriter  service  points; 
mileages. 

61.68  Special  notations. 

61.69  Rejection. 

61.71  Reissued  matter. 

61.72  Posting. 

61.73  Duplication  of  rates  and  regulation. 
61  74  References  toother  instruments. 

Concurrences  I 

61  131  .S(.opo 

61.132  .Method  of  filing  (.(mcurrcnces. 

61.133  Format  of  concurrences. 

61.134  0>ncurrences  for  through  services. 

61.135  (k)ncurrences  for  other  purpxjses. 

61.136  Revot.ation  of  concurrences. 

Applications  for  Special  Permission 

61.151  Stope. 

61.152  Terms  of  applications  and  grants. 

61.153  Method  of  filing  applications. 

Adoption  of  Tariffs  and  Other  Documents  of 
Predecessor  Carriers 

51.171  A(ioption  notice. 

61.172  Changes  to  be  incorporated  in  tariffs 
in  successor  carrier. 

Suspensions 

61.191     Carrier  to  file  supplement  when 

notified  of  suspension. 
61  192    Qjntents  of  supplement  announcing 

suspension. 
61.193    Vacation  of  suspension  order; 

supplements  announcing  same;  etc. 


PART  63— EXTENSION  OF  LINES  AND 
DISCONTINUANCE,  REDUCTION, 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

Extensions  and  Supplements 

Need:  These  i^les  prescribe  the 
practices  and  procedures  to  be  observed 
for  the  construction,  operation  and 
discontinuance  of  telecommunications 
services. 

Legal  Bus  is  47  U  S  C.  151.  154.  201-205, 
218  and  403. 

Section  .\umt)erun(i  Title  Description: 

63.07  Sjjecial  procedures  for  non-dominant 
domestic  common  carriers. 

63.08  Lines  outside  of  a  carriers  exchange 
telephone  service  area. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

Subpart  A — General 

Need:  These  rules  prescribe  uniform 
standards  to  protect  the  telephone 
network  from  harm,  and  for  the 
compatibility  of  hearing  aids  and 
telephones. 

Legal  Basis:  47  U.SC.  151.  154.  201-205, 
215. 

Section  Number  and  Title  Description: 

68.1  Purpose. 

68.2  Scope 

Subpart  C— Registration  Procedures 

Need:  These  rules  prescribe  filing 
requirements,  application  forms  and 
procedures  for  the  registration  of 
terminal  equipment  and  protective 
circuitry. 

Legal  Basis:  47  U.SC.  154.  201-205.  215. 

Section  Slumber  and  Title  Description: 

68.200    Application  for  equipment 

registration. 
68.218     Responsibility  of  grantee  of 

equipment  registration. 

Subpart  D — Conditions  for  Registration 

Need:  These  rules  presc-ibe  the  tests 
to  be  conducted  and  criteria  to  be  met 
in  order  to  register  terminal  equipment 
and  protective  circuitry. 

Legal  Basis:  47  U.S.C.  154,  155,  157. 

Section  Number  and  Title  Description: 

68.316    Hearing  aid  compatibility:  technical 
standards. 

Sul>part  E — Complaint  Procedures 

Need:  These  iiiles  prescribe  complaint 
procedures;  and  the  enforcement  thereof 
by  the  Commission  and  the  states. 

Legal  Basis:  47  U.S.C.  154. 155,  157. 


Section  Number  and  Title  Description: 

68.414    Hearing  aid  compatibility: 
enforcement. 

Mass  Media  Bureau 

PART  73-  RADIO  BROADCAST 
SERVICES 

Subpart  B — FM  Broadcast  Stations 

Need:  These  rules  establish  operating 
procedures  for  the  FM  broadcast  radio 
services. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title  Description: 

73.204     International  agreements  and  other 
n;slrictions  on  use  of  channels. 

Subpart  E— Television  Broadcast  Stations 

Need:  These  rules  establish  operating 
procedures  for  television  broadcast 
stations. 

Legal  Basis:  47  U.S.C.  154  and  303. 

Section  Number  and  Title  Description: 

73.665    Use  of  TV  aural  baseband 

subcarriers. 
73.667    TV  subsidiary  communications 

services. 
73.669    TV  stereophonic  aural  and 

multiplex  subcarrier  operation. 

Subpart  H— Rules  Applicable  to  All 
Broadcast  Stations 

Need:  These  rules  establish  operating 
procedures  for  all  broadcast  services. 

Legal  Basis:  47  U.S.C  154  and  303. 

Section  Number  and  Title  Description: 

73.1400    Remote  control  authorizations. 
73.1410    Remote  control  operation. 
73.1695    Changes  in  transmission  standards. 
73.1735    AM  Station  operation  pre-sunrise 

and  post-sunset. 
73.3555     Multiple  ownership. 
73.3562     Staff  consideration  of  applications 

not  requiring  action  by  the  Commission. 

PART  74— EXPERIMENTAL, 
AUXILIARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  A — Experimental  Broadcast 
Stations 

Need:  These  rules  establish  operating 
procedures  for  the  experimental 
broadcast  stations. 

Legal  Basis:  47  U.S.C.  154.  158  and  303. 

Section  Number  and  Title  Description: 

74.101  Experimental  broadcast  stations. 

74.102  Uses  of  experimental  broadcast 
stations. 

74.132    Power  limitations. 
74.134    Multiple  ownership. 

74.161  Frequency  tolerances. 

74.162  Frequency  monitors  and 
measurements. 

74.163  Time  of  operation. 
74.181    Station  records. 

74.183  Station  identification. 

74.184  Rebroadcasts. 
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Subpart  D — Remote  Pickup  Broadcast 
Stations 

Need:  These  rules  establish  operating 
procedures  for  remote  pickup  broadcast 
stations. 

Legal  Basis:  47  U.S.C.  154  and  303. 


Section  Number  and  Title  Description: 
74.402    Authorized  frequencies. 

Subpart  F— Television  Broadcast  Auxiliary 
Stations 

Need:  These  rules  establish  operating 
procedures  for  television  broadcast 
auxiliary  stations. 


Legal  Basis:  47  U.S.C.  154  and  303. 
Section  Number  and  Title  Description: 
74.655    Authorization  of  equipment. 
|FR  Doc.  94-1329  Filed  1-24-94:  8;45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notice^  to  the  puWic  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-200-AD] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  a  visual 
inspection  of  an  area  beneath  the 
flooring  for  foreign  objects  and  debris, 
removal  of  any  foreign  object  or  debris 
found,  and  installation  of  a  protective 
guard  on  the  rear  cabin  attendant  seat. 
This  proposal  would  also  require  a 
revision  to  the  FAA-approved 
maintenance  program  to  include 
repetitive  visual  inspections  of  the  area 
above  the  protective  guard  for  foreign 
objects  and  debris,  and  removal  of  any 
foreign  object  or  debris  found.  This 
proposal  is  prompted  by  reports  that 
foreign  objects  and  debris  have  been 
found  in  the  area  around  the  elevator 
and  rudder  trim  cables  below  the  floor. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  foreign 
objects  and  debris  from  lodging  in  the 
control  circuits  and  jamming  the 
elevator  and  rudder  trim  systems. 

DATES:  Comments  must  be  received  by 
March  22,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention.  Rules  Docket  No.  93-NM- 
200-AD,  1601  Lind  Avenue.  SVV.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft.  Inc..  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-20O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-200-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  reports  that  foreign  objects  and 
debris  (in  these  cases,  forks  and  crushed 
soft  drink  cans)  have  been  found  in  the 
area  around  the  elevator  and  rudder 
trim  cables  below  the  floor.  The  foreign 
objects  and  debris  passed  through  a  vent 
via  a  gap  between  the  cushion  and  back 
of  the  rear  cabin  attendant  seat.  These 
foreign  objects  and  debris  can  lodge  in 
the  elevator  and  rudder  trim  control 
circuits.  This  condition,  if  not  corrected, 
could  result  in  jamming  of  the  elevator 
and  rudder  trim  systems. 

Jetstream  has  issued  Series  4100  Alert 
Service  Bulletin  J41-A25-034,  Revision 
1,  dated  October  30.  1993.  that  describes 
procedures  for  a  visual  inspection  of  an 
area  beneath  the  flooring  for  foreign 
objects  and  debris,  and  removal  of  any 
foreign  object  or  debris  found.  The  alert 
service  bulletin  also  describes 
procedures  for  installation  of  a 
protective  guard  on  the  rear  cabin 
attendant  seat.  In.stallation  of  this  guard 
will  prevent  any  foreign  object  or  debris 
from  passing  through  the  floor  vent.  In 
addition,  the  alert  service  bulletin 
describes  procedures  for  revising 
regularly  scheduled  maintenance 
procedures  to  include  repetitive  visual 
inspections  of  the  area  above  the 
protective  guard  for  foreign  objects  and 
debris,  and  removal  of  any  foreign 
object  or  debris  found.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  CAA 
Airworthiness  Directive  003-10-93  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  th«  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  liicely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  visual  inspection  of  an  area  beneath 
the  flooring  for  foreign  objects  and 
debris,  removal  of  any  foreign  object  or 
debris  found,  and  installation  of  a 
protective  guard  on  the  rear  cabin 
attendant  seat.  The  proposed  AD  would 
also  require  a  revision  to  the  FAA- 
approved  maintenance  program  to 
include  repetitive  visual  inspections  of 
the  area  above  the  protective  guard  for 
foreign  (Ejects  and  debris,  aird  mnoval 
of  any  foreign  object  or  debris  found. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approxiinately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manfacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $770,  or  $110  per 
airplane.  This  total  cost  figare  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1261Z,  it  is  determined  that  this 
proposal  would  not  laare  sufficient 
federalism  impiicatkms  to  vranant  tiis 
preparation  of  a  Federalism  AssessmanL 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  DockeL 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SjC  App.  t354(«l  1421 
and  1423:  49  U.S.C  106(gX  aad  14  Cnt 
11.89. 

§39.13    lAwwnded] 

2.  Section  39.13  is  ameruled  by 
adding  the  following  new  airworthiness 
directive: 

JetstreMB  Aircraa  LiwiteJ  Docket  «3-NM- 
200-AD. 

AppUcobUity:  Model  4101  airpilanes: 
constnictoct  numbers  41004  Uuou^h  41022 
incjusivft:  certificated  in  an>'  category. 

Compliance:  Required  as  iodicated.  ualess 
accomplished  previously. 


To  prevent  jamming  of  the  devator  aad 
rudder  trim  systems,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  )etstre«m 
Series  4100  Alert  Service  Bulletin  J41-A25- 
034,  Revision  1,  dated  October  30. 1993. 

(1)  Perform  a  visual  inspection  of  the 
underfloor  area  for  foreign  objects  and  debris 
in  accordance  with  the  alert  sen'ice  bulletin. 
Prior  to  further  flight,  remove  any  foreign 
object  or  debris  found  during  the  in.tpectioo. 

(2)  Install  a  protective  guard  on  the  rear 
cabin  attendant  seat  in  accordance  with  the 
alert  service  bulletin. 

(b)  Within  30  days  after  the  effective  date 
of  tliis  AD.  revise  the  FAA -approved 
maintenance  program  to  require  repetitive 
visual  inspeoHonc  of  the  area  above  the 
protective  guard  for  foreign  objects  and 
debris,  and  removal  of  any  foreign  object  or 
debris  found,  in  accordance  with  the  times 
and  procedures  specified  in  paragraph  2.C(7) 
of  let.stream  Series  4100  Alert  Service 
BulkHin  }41-AZ5-034,  Revision  1.  dated 
October  3a  1993.  as  applicable. 

(c)  An  alternative  method  of  oompliaBoe  or 
adjustmeiH  of  the  compliance  time  that 
provides  an  aoceptabb  level  of  satety  may  be 
used  if  approved  by  tiie  Manager, 
Standard izatMH  Branch.  ANM-1 13.  FAA. 
Transport  Aiiplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  wiio  may  add  comments  and  th«a 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-l  13. 

Note:  Information  concerning  the  existence 
of  approved  ahemative  methods  of 
compliaKce  with  this  AD,  if  any.  may  be 
obtained  frooi  the  Standardization  Brancb. 
ANM-113. 

(d)  Special  flight  permits  may  be  iacuod  in 
accordance  witk  FAR  21.197  aitd  21  199  to 
operate  the  airp>lane  to  a  locatior  AiNre  the 
rcquiremonts  ol  this  AD  can  b« 
accomplished. 

Issued  io  Raoton.  Washtogfton.  oa  Jaaaarjr 
20.  1994. 

Darrell  M.  fMerson. 

Acting  Manager,  Transport  Akpkme 
Directorate,  Aircraft  Certification  Seivioe. 
[FR  Doc  94-1563  Fifed  1-24-94;  «:4S  and 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putMic.  Notices  o(  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfiority,  fihng  of 
petitior^  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  o!  documents  appearing  m  this 
section. 


DEPARTMENT  OF  COMMERCE 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Serv  i(  e  (NMFS),  .N'(JAA.  Commerce. 
ACTION:  Notice  of  receipt  of  a  revision  to 
a  modification  request  for  scientific 
rfjsearch  Permit  747  (P4.5H). 

On  August  8.  1991  (56  FR  40312).  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
was  issued  Permit  747  under  the 
aulhoritv  of  the  Endangered  Spec:ies  Act 
of  1973  (U  S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  (50  CFR  parts  217-227). 
Notice  was  published  on  August  13. 
1992  (57  FR  36386)  that  the  USFWS  had 
applied  in  due  form  for  a  modification 
to  Permit  747.  Notice  is  hereby  given 
that  the  U'SFWS  has  revised  their 
application  for  a  modification  to 
conduct  scientific  research  and 
enhancement  on  listed  Sacramento 
River  winter  chinook  salmon. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  appli<uition 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway.  Silver  Spring.  MD 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  the  application  and  revision  request 
summaries  are  those  of  the  Applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  and  revision 
are  available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 


NOAA,  1335  East-West  Highwav.  Silver 
Spring.  MD  20910  (301-713-2232);  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802^213  (310-90H-4016). 

Dated:  January  14.  1994. 
Herbert  W.  Kaufman, 

Artin^  Director,  Office  ofProUttfd  lU-sottrces 
|FR  Doc  94-1563  Filed  l-;J4-94.  8  45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF) 

AGENCY:  U.S.  Army  Materiel  Command. 

DOD. 

ACTION:  Meeting  notic  e. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  the  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF). 

The  PPTF  is  chartered  to  develop  new 
and  innovative  methods  to  maintain  the 
government-owned,  contractor-operated 
ammunition  industrial  ba-e  and  retain 
critical  skills  for  a  national  industrial 
emergency.  The  purpose  of  this  meeting 
is  to  evaluate  and  offer 
recommendations  regarding  the  ARMS 
Program;  loan  guarantee  program; 
additional  ARMS  initiative  incentives; 
regulatory  waivers,  deviations,  or 
changes;  and  ARMS  initiative  legislative 
supplements  or  changes.  This  session  is 
open  to  the  public. 
DATES:  February  16-18,  1994. 
PLACE:  Holiday  Inn,  Oakland  Park.  4505 
Woodson  Way.  St.  Louis.  Missouri. 
ADDRESSES:  Commander,  U.S.  Army 
Materiel  Command.  ARNiS  Task  Force. 
5001  Eisenhower  Avenue,  Alexandria. 
VA  22333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  B.  Auger,  (703)  274-9838. 
SUPPLEMENTARY  INFORMATfON: 
Reservations  should  be  made  directly 
with  the  Holiday  Inn;  telephone  1-800- 
426-4700.  Please  be  sure  to  mention 
that  you  will  be  attending  the  ARMS 
meeting  to  get  in  the  blodc  of  rooms  set 
aside  for  this  meeting.  Request  you 


contact  Donna  Ponce  in  the  ARMS 
Team  Office  at  Rock  Island  Arsenal; 
telephone  (309)  782-3058/4040.  if  you 
will  be  attending  the  meeting,  so  that 
our  roster  of  attendees  is  accurate  This 
number  may  also  be  used  if  other 
assistance  regarding  the  ARMS  meeting 
is  required. 
Kenneth  L.  Denton, 
Army  Federal  Pegister  Liaison  Offirer 
IFK  Doc.  94-1596  Filed  1-24-94:  8:45  anil 
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Availability  of  U.S.  Patents  for  Non- 
exclusive, Exclusive  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Armament 
Research.  Development  and  Engineering 
Center.  DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  exclusive  or  partinllv 
exclusive  licensing.  Patent  Number 
4,954.320  issued  9/4/90  to  Birmingham 
et  al..  for  Reactive  Bed  Plasma  Air 
Purification. 

The  technology  is  applicable  to 
controlling  gaseous/chemical/biological 
pollution  contamination. 

In  addition  to  the  U.S.  patent 
licensing  opportunity,  the  Government 
is  willing  to  file  patents  in  foreign 
countries  corresponding  to  the  U.S. 
application,  subject  to  negotiation  with 
potential  licensees  to  assume  the  costs 
of  such  foreign  patent  filings. 

DATES:  February  24,  1994. 

ADDRESSES:  Commander.  U.S.  Army 
Armament  Research,  Development  and 
Engineering  Center,  Picatinny  Arsenal, 
NJ  07806-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Edward  Goldberg,  Chief  Patent  Counsel. 

(508) 651-6590. 

Kenneth  L  Denton. 

Army  Federal  Register  Liaison  Officer 

IFR  Doc.  94-1566  Filed  1-24-94:  8;45  ami 
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FEDERAL  DEPOSIT  IMSUIUNC6 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability.  Bear  Island,  SL 
Louis  County.  MN,  et  al. 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
approximately  120  acres  of  vacant  land 
consisting  of  a  22  lot  subdivision 
located  on  the  island  commonly  known 
as  Bear  Island.  St.  Louis  County. 
Minnesota  is  affected  by  section  ID  of 
the  Coastal  Barrier  Improvement  Act  of 
1990.  as  specified  below.  A  second 
parcel  of  land  consisting  of  an 
approximately  1.33  acre  lake-side  lot  on 
the  southern  shoreline  of  Bear  Island 
Lake  commonly  known  as  Lot  7.  Block 
1,  the  ParV  Shores  Subdivision  is  also 
available  for  purchase. 
DATES:  Written  notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  he  mailed 
to  the  Federal  Deposit  In&uraoce 
Corporation  until  April  25.  1994. 
ADOnesSES:  All  written  ootioes  of 
Serious  Inteie&t  must  be  submitted  to 
Jennifer  Cantner,  Fedenl  Deposit 
Insurance  Corporatiac,  30  South  M/adkar 
Drive,  Chic^^.  liiiaot«.  60606.  (312) 
207-0200. 

SUPPteMEMTART  MPORMATIOtt:  The 
property.  Bear  Island,  is  ap;»roximately 
120  acres  in  size,  has  been  subdivided 
into  22  Tesidentiai  lots  and  appears  to  be 
unimproved  exoepit  for  a  wood  shack 
and  landing  strip,  it  is  iooetsd  in  Bear 
Island  Lake.  St.  Louis  County. 
Minnesota,  approximately  7  or  8  miles 
south  of  Ely,  Minnesota.  A  second 
parcel  of  land  consisting  of  an 
approximately  1.33  acre  lake-side  lot  on 
the  southern  shoreline  of  Bear  Island 
Lake,  comntonly  known  as  Lot  7.  Block 
1  of  the  Park  Shores  Subdivision  is  also 
available  for  purchase.  Both  parcels  are 
heavily  timbered.  There  are  several 
private  resorts  located  on  the  sowthem 
shoreline  of  Bear  Island  Lalce  in  the 
vicinity  of  the  second  parcel. 

Written  notice  of  Serkns  interest  to 
purchase  the  property  must  be  received 
on  or  bef(HC  April  2S.  1994  by  |ennifer 
Cantner  at  the  above  address  and  in 
substantialty  the  ioliowia^  ioatc 

Notice  of  Serious  Merest 

Re:  Vacant  Land  (appcoximateiy  120  acres) 
located  at  Bear  Island,  St.  Ixmis  County, 
Minnesota. 

This  notice  of  Serious  Interoat  is 
tendered  in  accordance  with  sactioa  10 
of  the  Coastal  Earner  haproveaMnt  Ad 
and  publication  in  the  Federai  f 


of  a  notice  of  Av-ai lability  on  January  2S, 
1994  with  respect  to  that  property 
located  at  Bear  Island.  Bear  Island  Lakie. 
St.  Louis  County.  Minnesota  coosiBting 
of  approximately  120aaes. 

Tne  {Name  and  Address  of  the 
Agency  or  Other  QuaJif>ed 
OrganizatJcii]  is  eligsHe  to  submit  (his 
notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2). 

The  [Mawe  of  the  Agency  or  Other 
Qualified  Orf^mzatkm]  intends  to  use 
this  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space. 
recreatioPia!.  historical,  cultural  or 
natural  resource  conservation  purposes. 

The  proposed  terms  of  purchase  or 
transfer  are  as  follows:  ilnsert  Tttrras  of 
Purchase). 

DHted:  lanuary  18.  1994. 
Federal  Deposit  Insurance  Corporation 
Patii  C.  Fox. 

Acting  Deputy  Executive  Secretary 
IFR  Doc.  94-1564  Filed  1-24-94-.  a:45  «.m.J 
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FEDERAL  TRADE  COMMISSION 
[FlteNo.'»123071] 

Nu  SMn  tntemabonal.  Inc.,  «t  at; 
Proposed  Consent  Agn9in&iH  IMth 
Analysis  To  Aid  PuWic  Cowwwowt 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreemmt. 

SUMMAWr:  In  settlement  of  aUeged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Provo  Utah-based 
multi-level  marketing  company  and  its 
principals  from  making  deceptive 
claims  about  its  purported  baldness 
treatment,  purported  wTinkle  lotion, 
purported  bum  cream,  or  substantially 
similar  products,  and  require  them  to 
possess  scientific  evidence  to 
substantiate  a  variety  of  product 
performance,  benefits,  efficacy,  or  safety 
claims  for  those  and  other  products.  The 
respondents  would  also  be  required  to 
make  certain  disclosures  in  connection 
with  future  earnings  claims  to 
prospective  distributors,  and  dlsgoi^e  a 
total  of  Sl.225  million. 
DATES:  Comments  must  be  received  oa 
or  before  March  28.  1994. 
ADDRESSES:  Comments  s^iould  he 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  SL  and  Pa.  Ave..  MW.. 
Washington,  DC  20580. 
FOII  fURTHER  MFORMA110H  OCWMCT: 
C.  Steven  Baker  or  Nicholas  \.  Fraocryk. 
Chica^  Ragiooal  Office.  Federal  Tnde 


Coramission.  5S  East  Monroe  Street. 
suite  1437.  Cfaica^  IL  60603,  <312)  353- 
8156. 

SUPPt-EKTCHTARY  tNFORMATlON;  Pursuant 
to  Section  6tt)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  116  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  c-omments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6Kii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(bMf>)tii)3. 

In  the  kiMXcT  of  Nu  Skin  lalcraaUonaJ  Iol  . 
C)M,  Inc..  CST  Managemfifil.  Inc.aod  CK&C 
Inc.,  corporations.  Clara  MrDermott. 
individually  and  as  an  offic-rr  and  director  of 
C|M,  Inr ..  Csaif,  Ti1k*'Son.  i'ndiTfduail)'  and 
as  an^^nfcerand  dirnctwofCStT 
Mana)j)Hi)«al.  loc  .  and  Oaig  llrrwxi . 
individually  md  as  an  ofiicrr  and  ■'*^~'^«~-  of 
CK&C.  Inc 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commtssioa 
having  initiated  an  invectiisatiao  of 

certain  acts  and  practices  of  Nu  Skin 
International,  Inc..  CJM,  Inc.,  CST 
Mana^meot.  Inc.,  and  Ck&C  inc 
corporations:  Clara  McOennott. 
individually  and  as  an  officer  and 
director  of  CJM.  inc.,  Craiig  Tillotson. 
individually  arvd  as  an  ofiuxr  mtd 
director  of  CST  Mana^>entenl.  inc.:Craif; 
Bryson.  individually  and  as  an  ofiicer 
and  director  of  CKJcC.  Inc.  (beieinafter 
sometimes  collectively  neferred  tons 
"proposed  respond«its").  and  it  now  * 
appears  that  the  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  ai>d  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  <igreed  by  and  between  Nu 
Skin  Internatiaoai,  Inc.  QM.  Inc..  CST 
Management,  Inc.,  and  CK&C.  Inc.,  by 
their  duly  authorized  officers,  Miid  Clara 
Md>enna(t,  Craig  Tillotson.  and  Craif( 
Bryson,  iadividually  or  by  thedr 
respeclive  counsel,  and  counsel  for  tha 
Federal  Trade  Commissi  on  that: 

1 .  Proposed  respondent  Nu  Skin 
International,  Inc.  ("Su  Skin").  is« 
corporation  onganized.  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  staie  of  UuK.  with  its 
principal  office  or  place  of  business 
located  al  75  West  Center.  Provo.  Utah 
84601. 


y 
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2.  Proposed  respondent  CJM,  Inc..  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah,  with  its 
principal  office  or  place  of  business 
lo<3ted  at  1565  East  3300  South.  Salt 
Lake  City,  Utah  84106. 

3.  Proposed  respondent  Clara 
McDermott  is  an  officer  and  dire<:tor  of 
proposed  corporate  respondent  CIM. 
Inc.  Individually  or  in  concert  with 
others,  she  formulates,  directs,  and 
controls  the  acts  and  practices  of  CJM. 
Inc..  including  the  acts  and  practices 
alleged  in  the  draft  of  the  complaint 
attached  hereto.  Her  principal  office  or 
place  of  business  is  the  same  as  that  of 
CJM.  Inc. 

4.  Proposed  respondent  CST 
Management.  Inc..  is  a  corporation 
organized,  exi.sting.  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Utah,  with  its  principal  office  or 
place  of  business  located  at  11 
Northridge  Way,  Sandy.  Utah  84092. 

5.  Proposed  respondent  Craig 
Tillot.son  is  an  officer  and  director  of 
proposed  corporate  respondent  CST 
Management.  Inc.  Individually  or  in- 
concert  with  others,  he  formulates, 
directs,  and  controls  the  acts  and 
practices  of  CST  Management,  Inc.. 
including  the  acts  and  practices  alleged 
in  the  draft  of  the  complaint  attached 
hereto.  His  principal  office  or  place  of 
business  is  the  same  as  that  of  CST 
Management,  Inc. 

6.  Proposed  respondent  CK&C.  Inc..  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah,  with  its 
principal  office  or  place  of  business 
located  at  3800  Sherv^  ood  Drive.  Provo. 
Utah  84604. 

7.  Proposed  respondent  Craig  Brvson 
is  an  officer  and  director  of  proposed 
corporate  respondent  CK&C.  Inc. 
Individually  or  in  concert  with  others, 
he  formulates,  direi.ls,  and  controls  the 
acts  and  practices  of  CK&C,  Inc., 
including  the  acts  and  practices  alleged 
in  the  draft  of  the  complaint  attached 
hereto.  His  principal  office  or  place  of 
business  is  the  same  as  that  of  CK&C. 
Inc. 

8.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

9.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 


(d)  All  claims  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

10.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  this  agreement,  together 
with  the  draft  of  the  complaint 
contemplated  hereby,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

11.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facis, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

12.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  pro<;eeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  .Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposi'd 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

13.  Proposed  respondents  have  read 
the  complaint  and  the  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 


compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

ORDER 

Definitions 

For  purposes  of  this  Order: 

1.  "Substantially  similar  hair  loss 
treatment  product  or  service"  shall 
mean  any  product  or  service  that  is 
advertised  or  intended  for  sale  over-the- 
counter  to  treat,  cure  or  curtail  hair  loss 
and  which  contains  or  purportedly 
contains  polysaccharides  or  any  extract 
thereof. 

2.  "Substantially  similar  facial 
treatment  product  or  service"  shall 
mean  any  product  or  service  that  is 
advertised  or  intended  for  sale  over-the- 
counter  to  remove  facial  wrinkles  and 
that  contains  or  purportedly  contains 
albumin  or  any  extract  thereof. 

3.  "Substantially  similar  skin 
treatment  product  or  service"  shall 
mean  any  product  or  service  that  is 
advertised  or  intended  for  sale  over-the- 
counter  to  treat  or  promote  the  healing 
of  bums  that  would  otherwise  require 
skin  grafting  and  that  contains  or 
purportedly  contains  aloe  vera  and/or 
avian  collagen  or  any  extract  thereof 

4.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  profe.ssionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

//  is  ordered.  That  respondents  Nu 
Skin,  CJM,  Inc..  CST  Management,  Inc., 
and  CK&C,  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  Clara  McDermott,  individuallly 
and  as  an  officer  and  director  of  CJM. 
Inc.;  Craig  Tillotson.  individually  and  as 
an  officer  and  director  of  CST 
Management,  Inc.;  Craig  Bryson, 
individually  and  as  an  officer  and 
director  of  CK&C,  Inc.,  and  respondents' 
agents,  representatives  and  employees. 
dire<;tly  or  through  any  partnerships, 
corporation,  subsidiary,  division,  or 
other  device,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  in  any  manner, 
directly  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  Nutriol  Hair 
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Fitness  Preparatioa  I"N«triol").  or  any 
substantially  similar  hair  k)5s  treatment 
product  or  service  in  or  affeciing 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Comniission  Act,  that: 

1.  The  use  of  the  product  or  service 
can  or  wiU  stop,  prevent,  cure,  relieve, 
reverse  or  reduce  hair  loss; 

2.  The  use  of  the  product  or  service 
can  or  will  promote  the  growth  of  hair 
where  hair  has  already  been  lost; 

3.  The  product  or  seriioe  is  as 
effective  drag  Minoxidil  in  tlie 
treatment  of  hair  loss;  or 

4.  Competent  and  reliable  data  shew 
that  the  product  or  service  is  effective  in 
stopping  hair  loss  and  promoting  hair 
growth. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  other  product 
or  service  in  or  affectiag  commerce,  as 
"commerce"  is  deHned  in  the  federal 
Trade  Commission  Act.  that: 

1.  The  use  of  the  product  or  serrice 
can  or  will  stop,  prevertt,  cure,  reiieve. 
reverse  or  reduce  hair  Ioks: 

2.  The  use  of  the  product  or  service 
can  or  will  promote  the  growth  of  hair 
when  hair  has  already  been  lost; 

3.  The  product  or  service  is  as 
effective  as,  or  more  effective  than,  any 
other  product  or  service  is  the  treatmant 
of  hair  loss;  or 

4.  Competent  and  reliable  data  show 
that  the  product  or  serv'ice  is  efCective  in 
stopping  loss  and  promoting  hair 
growth. 

unless  such  representation  is  true  and. 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scienUitc  evidence  that  substantiates  the 
representation. 

C.  Advertising,  packaging,  labeling 
promotifig.  ofieriog  for  sale,  selling,  or 
distributing  any  product  that  is 
represented  as  promoting  hair  growth  or 
preventing  hair  loss,  unless  the  product 
is  the  subject  of  an  approved  new  drug 
application  for  such  purpose  urvder  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
21  U.S.C  301  etseq..  provided  that,  this 
subpart  shall  not  limit  the  requirements 
of  part  I.  A  and  B  herein. 

II 

It  is  further  ordered.  That  respondents 
Nu  Skin,  CJM,  Inc.,  CST  Management. 
Inc.,  and  CK&C  Iik:..  corporatioas.  their 
successors  and  assies,  aad  their 
officers:  Clara  McDermott.  individually 
and  as  an  officer  and  director  of  CJM. 
Inc.;  Craig  Tiliotsoa.  individuaiiy  and  as 
an  officer  and  a  director  of  CST 
Management,  Inc.;  Craig  Brysoa. 
individually  and  as  an  officer  and 


director  of  OC&C.  Inc..  and  Fespondents' 

agents,  representatives  and  employees, 
directly  or  Lhroug;fa  any  partnenhip. 
corporation,  sudsidiary.  divisioD.  or 
other  device,  do  forthwith  cease  and 
desist  from: 

A.  Rep>reseQtiftg,  in  any  manoer. 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  Fact  Lift  with 
Activator  {"Face  Lift"),  or  any 
substantially  similar  facial  treatment 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Comraission  Act,  that: 

1.  The  use  of  the  product  or  servi<« 
can  or  will  permanently  remove  facial 
wrinkles;  or 

2.  The  product  or  service  is  as 
effective  as,  or  more  effective  than,  the 
prescription  drug  Tretinoin  {currently 
marketed  as  Retin-A)  in  the  removal  of 
facial  wrinkles. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
lal)eling,  promotion,  offering  for  saie. 
sale  or  distribution  of  any  other  product 
or  ser\ice  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commi.ssion  Act: 

1.  The  efficacy  of  the  product  or 
service  in  the  treatment  of  facial 
wTinkles;  or 

2.  That  the  product  or  service  is  as 
effective  as,  or  more  effective  than,  any 
other  product  or  service  in  the  treatment 
of  facial  wrinkles, 

unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Ill 

It  is  further  ordered,  T! . .,;  respondents 
Nu  Skin,  CJM,  Inc.,  CST  Management, 
Inc.,  and  CK&C,  Inc.,  corporations,  their 
suocessors  and  assigns,  and  their 
officers;  Clara  McDermott.  individually 
and  as  an  officer  and  director  of  QM. 
Inc.;  Craig  Tillotson,  individually  end  as 
an  officer  and  director  of  CST 
Management,  Inc.;  Craig  Bryson, 
individually  and  as  an  officer  and 
director  of  CK&C,  Inc.,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division,  or 
other  device  do  forthwith  cease  and 
desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  adv«rtisiag.  packaging, 
labeling,  pnxnotion,  offering  for  sale. 
sale  or  distribution  or  Celltrex  or  any 
substantially  similar  skin  treatment 


product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  ia 
the  Federal  Trade  Conmission  Act.  that 
the  product  or  servioe  will  promo&e  the 
healing  of  third  degree  burns. 

B.  Represcnti.Tg,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sate. 
sale  or  distribution  of  any  otlier  prodiMS 
or  serv'ioB  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  that  the  product 
or  servioe  will  promote  the  healing  of. 
or  is  otherwise  an  effective  treatment  for 
burns,  unless  such  representation  is  true 
and,  at  the  time  of  making  such 
representation,  respondents  pos,sess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
rcpre.sentations. 

IV 

It  is  further  ordered.  That  respondents 
Nu  Skin.  CJM.  Inc.,  CST  Management. 
Inc..  and  CK&C,  Inc.,  corporations,  their 
successors  and  assigns,  and  their 
officers;  Clara  McDermott,  individually 
and  as  an  officer  and  director  of  CJM, 
Inc.;  Craig  Tillotson,  individually  and  as 
an  officer  and  director  of  CST 
Management,  Inc  ;Crain  Brj-son, 
individually  and  as  an  officer  and 
director  of  CK&C.  Inc.,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division,  or 
other  devic-e,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation. 
diret:tly  or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  saiety 
of  any  food,  or  device,  as  those  terms  are 
defined  in  section  15  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  55. 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

B.  Making  any  representation,  directly 
or  by  implication,  regarding  tt>e 
performance,  benefits,  efficacy  or  safety 
of  any  product  or  servioe  (other  than  a 
product  or  service  cm-ered  under  Part 
IV.A.  herein),  unless  at  the  time  of 
making  such  representation  re?;pondents 
possess  and  rely  upon  competent  and 
reliab4e  evidence,  which  wtwa 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 
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It  is  ordered,  That  respondents  Nu 
Skin,  CJM.  Inc..  CST  Management.  Inc.. 
and  CK&C,  Inc..  corporations,  their 
successors  and  assigns,  and  their 
officers;  Clara  McDermott,  individually 
and  as  an  officer  and  director  of  CJ\1, 
Inc.;  Craig  Tillotson,  individually  and  as 
an  officer  and  director  of  CST 
Management,  Inc.;  Craig  Bryson. 
individually  and  as  an  officer  and 
dire<;tor  of  CK&C,  Inc.,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsitJiary.  division,  or 
other  de. :(»'.  in  connection  with 
inducing  or  seeking  to  induce  the 
participation  of  any  person  in  any 
distribution,  sales,  or  marketing  plan,  in 
or  affet:fing  commen.e.  as  'commerce" 
is  defined  in  the  Federal  Trade 
Commission  Ad,  do  forthwith  (ease  and 
desi.st  from. 

A.  .Misrepresenting,  in  any  manner, 
the  past,  present.- or  future  profits, 
earnings,  income,  or  sales  from  such 
participation:  and 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  by  use  of 
hypothetical  e\an;ples  or  otherwise, 
that  distributors  easn  or  at  hieve  from 
such  participation  any  stated  nmounlof 
profits,  earnings,  income,  or  sales  in 
excess  of  the  average  profits,  earnings, 
income,  or  sales  of  ail  distrfbutors  in 
any  time  period  respondents  may  select, 
unless  in  Lov,iunt,tion  therewith  such 
average  profits,  earnings,  income,  or 
sales  are  ( learly  and  conspicuovislv 

dis(  losed.  ;ind  the  percent  of  ail 
distributors  who  a(.lual!y  achieved  such 
stated  profits,  er.rnings.  income,  or  sales 
in  su(.h  tune  period  is  clearly  and 
<.onspi(.uousiy  disclosed. 

VI 

//  IS  furtlwr  ordtTcd.  lh.it  respondent 
Nu  Skin  shall; 

A.  Within  thirty  (.til)  days  from  the 
effective  date  of  this  Order  deliver  a 
dated  and  signed  notification  letter  in 
the  form  set  forth  in  Afipendix  A  to  this 
Ordt!r  to  ea(  h  of  its  current  offit.ers. 
agents,  representatives,  employees,  and 
distributors. 

B.  For  a  period  of  five  (.'»)  years  from 
the  effective  date  of  this  Order  deliver 
signed  notification  letter  in  the  fiirin  set 
forth  in  .Appendix  A  to  this  Order  to 
€!ach  of  its  future  offi(.ers,  agents, 
representatives,  employees,  and 
distributors  within  three  (3)  days  after 
the  person  assumes  su(.h  position. 
Respondent  Nu  Skin  shall  be  in 
compliance  with  this  subparagraph  with 
respe<;t  to  notifying  future  distributors  if 
such  notification  letter  is  included  in 
each  starter  kit  provided  to  each  future 
distributor. 


C.  Institute  a  reasonable  program  of 
continuing  surveillance  adequate  to 
reveal  whether  the  practices  of  each 
person  described  in  Part  V'l.A.  and  B. 
conform  to  the  requirements  of  this 
Order,  and  promptly  investigate  any 
complaints  about  any  such  person 
received  by  Nu  Skin  and  maintain 
records  of  any  such  complaint, 
investigation  and  disposition  of  the 
complaint  for  five  (5)  years  from  the 
date  of  the  complaint,  such  records  to  be 
furnished  to  the  Commission  upon 
request. 

D.  Discontinue  dealing  with  any 
person  described  in  Pan  VI. .\  and  B; 

1.  Who  engages  in  the  a<;ts  or 
practif.es  prohibited  bv  Ports  ].A  .  II. A. 
or  III.  A.  of  this  Order;  or 

2.  Once  respondent  Nu  Skin  has 
actual  know  ledge,  or  knowledge  fairiv 
implied  on  the  basis  of  objective 
circumstances,  that  such  person  is 
engaged  in  acts  or  pra(;lices  prohibited 
by  any  other  part  of  this  Order,  unless 
such  person  immediately  ceases 
engaging  in  su(.h  acts  or  pra(  tic:es. 

VII 

//  IS  fiirthtT  (irdfn-d,Tha[  respondents 
C-IM,  Inc.,  CST  Management.  Inc., 
CK&C.  Inc.,  Clara  McDermott,  Craig 
Tillotson.  and  Craig  Bryson  shall; 

,\.  Within  thirty  (30)  days  from  the 
effective  date  of  this  Order  deliver  a 
dated  and  signed  notification  letter  in 
the  f»)rm  set  forth  in  Appendix  A  of  this 
Order  to  each  of  thc^ir  offi{  ers.  agents, 
representatives,  employees,  and  present 
distributors,  other  than  those  persons 
whom  Nu  Skin  is  required  to  notify 
pursuant  to  Fart  VI. A  and  B  above. 

B.  For  a  period  of  five  (.5)  years  from 
the  effective  date  of  this  Order  deliver 
a  dated  and  signed  notification  letter  in 
the  form  set  forth  in  .Appendix  A  to  this 
Order  to  each  of  their  future  offit  ers, 
agents,  representatives,  employees,  and 
distributors  w  ho  are  engaged  in  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  food,  drug, 
device  or  cosmetic  within  the  meaning 
of  Section  15  of  the  Federal  Trade 
Commission  Act,  15  IJ.S.C.  55,  or  who 
are  engaged  in  any  multilevel  marketing 
plan  or  business,  other  than  tho.se 
persons  whom  Nu  Skin  is  required  to 
notify  pursuant  to  Part  VI. A  and  B 
above,  within  three  (3)  days  after  the 
person  assumes  such  position. 

VIM 

//  is  farther  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commi.ssion  a 
report,  in  writing,  setting  forth  in  detail 


the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

IX 

It  is  further  ordered.  That  respondents 
Nu  Skin,  CfM.  Inc.,  CST  Management, 
Inc.,  and  CK&C,  Inc.,  shall  notify  the 
Federal  Trade  Commission  at  lea.st 
thirty  (30)  days  prior  to  any  proposed 
change  in  their  corporate  structures, 
including  but  not  limited  to  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  the  planned 
filing  of  a  bankruptcy  petition  or  any 
other  corporate  change,  that  may  affect 
compliance  obligations  arisiiig  under 
this  Order 


It  IS  further  ordered.  That  respondents 
Clara  McDermott,  Craig  Tillotson,  and 
Craig  Bryson  shall,  for  a  period  of  five 
(5)  years  from  the  date  this  Order 
becomes  final,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  their  present  business 
or  employment  and  of  each  affiliation 
with  a  new  business  or  employment. 
Fiach  notice  of  affiliation  with  nnv  new 
business  or  employment  shall  include 
the  individual  respondent's  new 
business  address  and  telephone  number, 
current  home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  the  duties  and 
responsibilities.  The  expiration  of  the 
notice  provision  of  this  Part  X  shall  not 
affect  any  other  obligation  arising  under 
this  Order. 

XI 

It  is  further  ordered.  That  respoiulents 
Nu  Skin.  C)M.  Inc..  CST  Management. 
Inc..  and  CK&C,  Inc..  corporations,  their 
surces.sors  and  assigns,  and  their 
officers;  Clara  McDermott.  individually 
and  as  an  officer  and  director  of  CJM. 
Inc.;  Craig  Tillotson,  individually  and  as 
an  officer  and  director  of  CST 
Management,  Inc;  Craig  Bryson. 
individually  and  as  an  officer  and 
dire<;tor  of  CK&C.  Inc..  shall,  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commi.ssion  or  its  .staff  for  inspection 
and  copying: 

A.  All  materials  whicJi  come  into 
their  pos.session  from  a  distributor  or 
any  other  source  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
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such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

XII 

//  is  further  ordered.  That  respondent 
Nu  Skin,  its  successors  and  assies, 
shall  pay  to  the  Federal  Trade 
Commission,  by  cashier's  check  or 
certified  check  made  payable  to  the 
Federal  Trade  Commission  and 
delivered  to  the  Regional  Director. 
Federal  Trade  Commission.  55  East 
Monroe  Street,  suite  1437.  Chicago. 
Illinois  60603.  the  sum  of  one  million 
dollars  ($1,000,000).  Respondent  shall 
make  this  payment  on  or  before  the 
tenth  day  following  the  date  that  this 
Order  becomes  Hnal.  In  the  event  of 
default  on  any  obligation  to  make 
payment  under  this  section,  interest, 
computed  pursuant  to  28  IJ.S.C.  1961(3). 
shall  accrue  from  the  date  of  default  to 
the  date  of  payment.  The  funds  paid  by 
respondent  shall,  in  the  discretion  of  the 
Federal  Trade  Commission,  be  used  by 
the  Commission  to  provide  direct 
redress  to  purchasers  of  the  Nutriol. 
Face  Lift,  and  Celltrex  products.  If  the 
Federal  Trade  Commission  determines. 
in  its  sole  discretion,  that  redress  to 
purchasers  of  these  products  is 
impracticable  or  otherwise 
unwarranted,  any  funds  not  so  used 
shall  be  paid  to  the  United  States 
Treasury.  Respondent  shall  be  notified 
as  to  how  the  funds  are  distributed,  but 
shall  have  no  right  to  contest  the 
manner  of  distribution  chosen  by  the 
Commission. 

XIII 

It  is  further  ordered.  That  respondents 
CJM.  Inc..  CST  Management.  Inc.  and 
CK&C  Ina.  their  successors  and  assigns, 
and  their  officers,  and  Clara  McOermott. 
Craig  Tillotson  and  Craig  Bryson. 
individually  and  as  officers  and 
directors  oi  iM>J  corporations,  shall  pay 
to  the  Federal  Trade  Commission,  by 
cashier's  check  or  certified  check  made 
payable  to  the  Federal  Trade 
Commission  and  delivered  to  the 
Regional  Director.  Federal  Trade 
Commission.  55  East  Monroe  Street, 
suite  1437.  Chicago.  Illinois  60603.  the 
sum  of  two  hundred  twenty-five 
thousand  dollars  ($225,000).  The 
respondents  shall  make  this  payment  on 
or  before  the  tenth  day  following  the 
date  this  Order  becomes  final,  in  the 
event  of  default  on  any  obligation  to 
make  payment  under  this  section, 
interest,  computed  pursuant  to  28 
U.S.C.  1961(a).  shall  accrue  from  the 
date  of  default  to  the  date  of  payment. 
The  funds  paid  by  the  individual 
respondents  shall,  in  the  discretion  of 
the  Federal  Trade  Commission,  be  used 


by  the  Commission  to  provide  direct 
redress  to  purchasers  Of  the  Nutriol. 
Face  Lift,  and  Celltrex  products.  If  the 
Federal  Trade  Commission  determines, 
in  its  sole  discretion,  that  redress  to 
purchasers  of  these  products  is 
impracticable  or  otherwi.<:e 
unwarranted,  any  funds  not  so  used 
shall  be  paid  to  the  United  States 
Treasury.  The  respondents  shall  be 
notified  as  to  how  the  funds  are 
distributed,  but  shall  have  no  right  to 
contest  the  manner  of  distribution 
chosen  by  the  Commission. 

Appendix  A 

Dear  OfTicer.  Agent.  Krpreseniativ«. 
Employee.  Distributor:  The  Federal  Trade 
Commission  (FTC)  has  cunduLted  an 
investigation  to  determine  whether  Nu  Skin 
International.  Inc.  ("Nu  Skin"),  and  certain  of 
its  distributors  may  have  engaged  in  acts  or 
practices  which  violate  section  5  of  the 
Federal  Trade  Commission  Act.  15  U.S.C.  45, 
as  amended,  including,  but  not  limited  to. 
false  and  unsubstantiated  product  claims  and 
earnings  representations  for  Nu  Skin 
products  and  distributorships.  As  a  result  of 
its  investigation,  the  FTC  has  alleged  that  Nu 
Skin.  C|M.  inc..  CST  Management,  inc..  and 
CK&C,  Inc.,  corporations;  Clara  McDcrmotl. 
individually  and  as  an  officer  and  director  uf 
C)M.  Inc.;  Craig  Tillotson,  individually  and 
as  an  officer  and  director  or  CST 
Management,  Inc.:  and  Craig  Bryson. 
individually  and  as  an  offker  and  director  of 
CK&C,  Inc..  (herein  collectively  referred  to  as 
"re.spondcnts").  have  made  false  and 
unsubstantiated  representations  in 
connection  with  the  advertising,  promotion, 
offering  for  sale.  sale,  and  distribution  of 
Nutriol  Hair  Fitness  Preparation  (■"Nutriol"). 
Face  Lift  with  Activator  ("Face  Lift"),  and 
Celltrex  and  the  recruitment  of  Nu  Skin 
distributors. 

As  a  rwult  of  recent  discussioas  with  the 
FTC.  itie  respondents  have  agreed  to  a 
Consent  Order  ("Order")  with  the  FTC.  The 
Order  is  for  settlement  purposes  only  and 
do(!s  not  constitute  an  admis&ion  of 
violations  of  law  by  any  of  the  respondents. 
Pursuant  to  the  Order,  the  respondents  have 
agreed  not  to  make  certain  claims  kit  the 
Nutriol.  Face  Lift,  and  Celltrex  products  or 
any  sufontantially  similar  products  or 
services.  In  addition,  the  respondents  have 
agreed  not  to  make  certain  claims  for  any 
other  products  or  services  unless  they  can 
substantiate  then  claims.  Tt>e  respondents 
have  also  agreed  not  to  make  certain  claims 
about  the  past  or  potential  earnings  of  their 
distributors.  Finally,  the  respondents  are 
obligated  by  the  Order  to  discontinue  dealing 
with  any  person  who  engages  in  the  acts  or 
practices  prohibited  by  the  Order. 

Specifically,  the  Order  prohibits  the 
respondents  from  claiming  that: 

1.  Nutriol  or  any  substantially  similar 
product  or  service  (a)  can  or  will  stop, 
prevent,  cure,  relieve,  reverse  or  reduce  hair 
loss;  (b)  can  or  will  promote  the  growth  of 
hair  where  hair  has  already  been  lost;  or  (c) 
is  as  effecti%-e  as,  or  more  effective  than,  the 
prescription  drug  Miftoxidil  in  the  treatment 
of  hair  loss: 


2.  Competent  and  reliable  data  show  that 
Nutriol  or  any  substantially  similar  product 
or  service  is  effective  in  stopping  hair  loss 
and  promoting  hair  growth; 

3.  Face  Lift  or  any  substantially  similar 
product  or  ser.-ice  (a)  can  or  will 
permanently  remove  facial  wrinkles:  or  (bl  is 
as  effective  as,  or  more  effective  than,  the 
prescription  drug  Tretinoin  (currently 
marketed  as  Rctin-A)  in  the  removal  of  facial 
wrinkles;  and 

4.  Olltrex  or  any  siil>staiitially  similar 
p«)(!uct  or  service  will  promote  the  healing 
of  third  degree  burns. 

In  connection  with  any  other  product  or 
ser\ice.  the  Order  prohibits  the  respond'-nls 
from  representing: 

1  That  the  product  or  service:  (a)  Can  or 
will  slop,  prevent,  cure,  relieve,  reverse  or 
reduce  hair  luss;  (ii)  can  or  will  promote  the 
growth  of  hair  where  hair  has  already  Ixfu 
lost,  (iii)  is  as  effci  tive  as.  or  more  efW.tivo 
than,  any  other  prt>diirt  or  service  in  the 
treatment  of  hair  loss;  (iv)  is  as  effective  as, 
or  more  effective  than,  any  other  prixltN  t  or 
service  in  the  treatment  of  facial  wrinkWrs.  or 
(v)  will  promote  the  healing  of.  or  is 
otherwi.se  an  effective  treatment  Un  bums: 

2.  That  com^ietent  and  reliithle  djita  show 
that  the  product  or  service  is  effective  in 
stopping  hair  loss  and  proinotin{>  hair 
growth;  and 

3.  The  efficacy  of  the  product  or  service  in 
the  treatment  of  facial  wrinkles. 

unless  the  claim  is  true  and.  at  the  time  of 
making  ihs  claim,  it  possesses  and  relies 
upon  competent  and  relkible  sricniifK; 
evidence  that  substantiates  the  claim. 

The  Order  also  prohibits  the  respondents 
from  advertising,  pacliaging.  labeling, 
promoting,  offering  fur  sale,  seltirtg.  or 
distributing  any  product  that  is  represented 
as  promoting  hair  growth  or  preventing  hair 
lass,  unless  the  product  is  the  subject  of  an 
approved  nt^w  dnig  application  for  such 
pur[K>se  under  the  Federal  Food.  Driig.  and 
Cosmetic  Act.  21  11  SC  .301  ef  Sftf 

Tlie  Order  also  prohibits  the  respondents 
from  making  any  representation  regarding  the 
performance,  tiencfits.  efficacy  or  safely  of 
any  food.  drug,  or  device  unlesv  at  tlio  lime 
of  making  such  representation  resftondents 
possf^ss  and  rely  upon  competent  aitd  n-liable 
scientific  evidence  that  substantiates  the 
representation.  Similarly,  the  Order  prohibits 
the  respondents  from  making  any 
representation  regarding  the  performance, 
benefits,  efficacy  or  safety  of  any  prodtict  or 
service  (other  than  any  food.  dnig.  or  devicsi. 
unless  at  the  time  of  making  such 
repre..s(!ntaiion  respondents  possaais  and  rely 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  the  representation. 

Finally,  the  Order  prohibits  the 
respondents  from: 

1.  Misrepresenting  the  post,  (iresenl.ar 
future  profits,  earnings,  income,  or  sates  of 
any  person  in  any  distriliution.  sales  or 
marketing  plan;  and 

2.  Representing  that  distributors  earn  or 
achieve  any  slated  amount  of  profiis. 
earnings,  income,  or  sales  in  excess  of  the 
average  profits,  earnings,  ir>co«i«.  or  s.-i)es  of 
all  distributors  unless  in  cnnjunctioK 
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therewith  the  average  profits,  earnings. 
ini;ome,  or  sales  are  clearly  and 
conspicuously  disclosed,  and  the  p)ercnnt  of 
all  distributors  who  actually  achieved  such 
stated  prijfits.  earnings,  income,  or  sales  is 
( learly  rind  conspicuously  disclosed. 

In  addition  to  the  Order's  prohibitions,  the 
Order  requires  the  respondents  to  provide  a 
copy  of  this  notice  to  caf;h  of  their  current 
and  future  offu  ers,  agents,  representatives, 
employees,  and  distributors.  The  Order  also 
re(|uires  Nu  .Skin  to  discontinue  dealing  with 
any  (lerson  who  makes  any  of  the 
representations  for  Nutriol.  Face  Lift. 
Celltrex.  or  any  substantially  similar 
products  or  services,  that  are  expressly 
prohibited  by  the  Order.  Nu  .Skin  must  also 
discontinue  dealing  with  any  person  who  Nu 
.Skin  knows  is  engaged  in  any  other  acts  or 
practices  prohibited  by  the  Order,  unless  the 
(>erson  inim<Hliately  cea.ses  engaging  in  such 
acts  or  practices. 

If  you  have  any  rjuestions  or  would  like  a 
copy  of  the  Order,  vou  can  contact  us  at 
II. 

Very  truly  yours. 

IKcspondcnfs  name] 

Analysis  of  the  Proposed  Consent  Order 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
Consent  Order  from  Nu  Skin 
International.  Inc..  CJM.  Inc..  CST 
Management,  Inc.,  and  CK&C,  Inc.. 
corporations:  Clara  McDermott, 
individually  and  as  an  officer  and 
director  of  CJM,  Inc.;  Craig  Tiliotson, 
individually  and  as  an  officer  and 
director  of  CST  Management,  Inc.;  and 
Craig  Bryson.  individually  and  as  an 
officer  and  director  of  CK&C,  Inc. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  ret:ord  for  sixty 
(RO)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  dei;ide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
and  promotional  practices  for  three  Nu 
Skin  International,  Inc.  products: 
Nutriol  Hair  Fitness  Preparation 
(■■Nufrior*).  Face  Lift  with  Activator 
("Face  Lift"),  and  Celitrex.  This  matter 
also  concerns  the  advertisements  and 
promotional  practices  for  the 
recruitment  of  persons  to  be  Nu  Skin 
International,  Inc.  distributors. 

The  Commission's  proposed 
Complaint  alleges  that  the 
advertisements  expressly  or  impliedly 
claim  that  Nutriol  will  stop  hair  loss, 
stimulate  hair  growth,  and  is  as  effective 
as.  or  more  effective  than,  the 


prescription  drug  Minoxidil  in  the 
treatment  of  hair  loss.  These  claims  are 
alleged  to  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45.  because  they  are  false  and  the 
proposed  respondents  did  not  possess 
adequate  substantiation  for  the  claims  at 
the  time  they  were  made. 

The  proposed  Complaint  also  alleges 
that  the  advertisements  expressly  or 
impliedly  claim  that  Face  Lift  will 
permanently  remove  facial  wrinkles  and 
is  as  effective  as,  or  more  effective  than, 
the  prescription  drug  trentinoin 
(currently  known  as  Retin-A)  in  the 
removal  of  facial  wrinkles.  These  claims 
are  alleged  to  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45.  because  they  are  false  and  the 
proposed  respondents  did  not  possess 
adequate  substantiation  for  the  claims  at 
the  time  they  were  made. 

The  proposed  Complaint  also  alleges 
that  the  advertisements  expressly  or 
impliedly  claim  that  Celitrex  will 
promote  the  healing  of  third  degree 
burns.  This  claim  is  alleged  to  violate 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  because 
it  is  false  and  the  proposed  respondents 
did  not  possess  adequate  substantiation 
for  the  claim  at  the  lime  it  was  made. 

The  proposed  Complaint  also  alleges 
that  the  advertisements  expressly  or 
im.pliedly  claim  that  the  amount  of 
money  represented  in  the 
advertisem.ents  is  representative,  or 
typical,  of  what  individuals  who 
become  Nu  Skin  distributors  will 
generally  achieve  on  a  monthly  or 
annual  basis.  This  claim  is  alleged  to 
violate  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45.  because 
it  is  false  and  the  proposed  respondents 
did  not  possess  adequate  substantiation 
for  the  claim  at  the  time  it  was  made. 

Finally,  the  proposed  Complaint 
alleges  that  the  adve.'tisements 
expressly  or  impliedly  claim  that  using 
Nutriol.  Face  Lift,  and  Celitrex  will 
result  in  physiological  changes  in  the 
body,  as  well  as  cosmetic  changes  in 
appearance.  These  claims  are  alleged  to 
violate  .sections  5  and  12,  15  U.S.C.  45 
and  52,  because  they  are  false 
advertisements  which  induced,  or  will 
likely  induce,  the  purchase  of  drugs  or 
cosmetics. 

The  proposed  Consent  Order 
prohibits  the  propo.sed  respondents 
from  representing,  directly  or  by 
implication,  that:  (1)  Nutriol.  or  any 
substantially  similar  product  or  service, 
(a)  can  or  will  stop,  prevent,  cure, 
relieve,  reverse  or  reduce  hair  loss;  (b) 
can  or  will  promote  the  growth  of  hair 
where  hair  has  already  been  lost:  or  (c) 
is  as  effective  as.  or  more  effective  than, 
the  prescription  drug  Minoxidil  in  the 


treatment  of  hair  loss;  and  (2)  competent 
and  reliable  data  show  that  Nutriol,  or 
any  substantially  similar  product  or 
service,  is  effective  in  stopping  hair  loss 
and  promoting  hair  growth.  In  addition, 
the  proposed  Consent  Order  prohibits 
the  proposed  respondents  from  making 
these  representations,  directly  or  by 
implication,  for  any  other  product  or 
service,  unless  such  representations  are 
true  and  at  the  time  of  making  such 
representations,  respondents  pos.sess 
and  rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representations.  The  proposed  Con.sent 
Agreement  also  prohibits  the  proposed 
respondents  from  adverti.sing, 
packaging,  labeling,  promoting,  offering 
for  sale,  selling,  or  distributing  any 
product  that  is  represented  as  promoting 
hair  growth  or  preventing  hair  loss, 
unless  the  product  is  the  subject  of  an 
approved  new  drug  application  for  such 
purpose  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  301  et  seq. 

The  proposed  Consent  Order  also 
prohibits  the  proposed  respondents 
from  representing,  directly  or  by 
implication,  that  Face  Lift,  or  any 
substantially  similar  product  or  service, 
(1)  can  or  will  permanently  remove 
facial  wrinkles;  or  (2)  is  as  effective  as. 
or  more  effective  than,  the  prescription 
drug  Tretinoin  (currently  marketed  as 
Retin-A)  in  the  removal  of  facial 
wrinkles.  In  addition,  the  proposed 
Consent  Order  prohibits  the  proposi^d 
respondents  from  representing,  directly 
or  by  implication,  the  efficacy  of  any 
other  product  or  service  in  the  treatment 
of  facial  wrinkles,  or  that  such  other 
product  or  service  is  as  effective  as,  or 
more  effective  than,  any  other  product 
or  service  in  the  treatment  of  facial 
wrinkles,  unless  such  representation  is 
true  and,  at  the  time  of  making  such 
representation,  respondents  pos,sess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

The  proposed  Consent  Order  also 
prohibits  the  proposed  respondents 
from  representing,  directly  or  by 
implication,  that  Celitrex,  or  any 
substantially  similar  product  or  service, 
can  or  will  promote  the  healing  of  third 
degree  burns.  In  addition,  the  proposed 
Consent  Order  prohibits  the  proposed 
respondents  from  representing,  directly 
or  by  implication,  that  any  other 
product  or  service  will  promote  the 
healing  of,  or  is  othenvise  an  effective 
treatment  for  burns,  unless  such 
representation  is  true  and,  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 
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The  proposed  Consent  Order  also 
prohibits  the  proposed  respondents 
from  making  any  representation, 
directly  or  by  implication,  (1)  regarding 
the  performance,  benefits,  efficacy  or 
safety  of  any  food,  drug,  or  device, 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation;  and  (2)  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  other  product  or  service,  unless 
at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  the 
representation. 

The  proposed  Consent  Order  also 
prohibits  the  proposed  respondents 
from,  (1)  misrepresenting,  in  any 
manner,  the  past,  present,  or  future 
profits,  earnings,  income,  or  sales  from 
participation  of  any  person  in  any 
distribution,  sales,  or  marketing  plan; 
and  (2)  representing,  in  any  manner, 
directly  or  by  implication,  by  use  of 
hypothetical  examples  or  otherwise, 
that  distributors  earn  or  achieve  from 
participation  in  any  distribution,  sales, 
or  marketing  plan  any  stated  amount  of 
profits,  earnings,  income,  or  sales  in 
excess  of  the  average  profits,  earnings, 
income,  or  sales  of  all  distributors, 
unless  in  conjunction  therewith  such 
average  profits,  earnings,  income,  or 
sales  are  clearly  and  conspicuously 
disclosed,  and  the  percent  of  all 
distributors  who  actually  achieved  such 
stated  profits,  earnings,  income,  or  sales 
in  such  time  period  is  clearly  and 
conspicuously  disclosed. 

The  proposed  Consent  Order  also 
contains  provisions  requiring  proposed 
respondent  NU  Skin  International,  Inc., 
to  discontinue  dealing  with  any  person 
who  makes  any  of  the  representations 
for  Nutriol,  Face  Lift,  Celltrex,  or  any 
substantially  similar  products  or 
services,  that  are  expressly  prohibited 
by  the  Order.  Nu  Skin  must  also 
discontinue  dealing  with  any  person 
who  Nu  Skin  knows  is  engaged  in  any 
other  acts  or  practices  prohibited  by  the 
Order,  unless  the  person  immediately 
ceases  engaging  in  such  acts  or 
practices. 

The  proposed  Consent  Order  also 
contains  provisions  requiring 
distribution  of  the  Order  or  a  summary 
of  the  Order  to  all  current  and  future 
officers,  agents,  representatives, 
employees,  and  distributors  of  the 
proposed  respondents;  record  retention 
demonstrating  compliance  with  the 
Order;  and  notification  tc  the 
Commission  of  any  changes  in  the 


structure  of  the  proposed  corporate 
respondents  or  the  employment  of  the 
individual  respondents. 

Finally,  the  proposed  Consent  Order 
requires  proposed  respondent  Nu  Skin 
International,  Inc.,  to  pay  the  Federal 
Trade  Commission  $1,000,000,  and 
proposed  respondents  CJM,  Inc..  CST 
Management,  Inc.,  CK&C,  Inc.,  Clara 
McDermott,  Craig  Tillotson,  and  Craig 
Bryson  to  pay  the  Federal  Trade 
Commission  $225,000.  The  funds  paid 
by  the  proposed  respondents  shall,  in 
the  discretion  of  the  Federal  Trade 
Commission,  be  used  to  provide  direct 
redress  to  consumers.  If  the  Federal 
Trade  Commission  determines  that 
consumer  redress  is  impracticable  or 
otherwise  unwarranted,  any  funds  not 
so  used  shall  be  paid  to  the  United 
States  Treasury. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
[PR  Doc.  94-1561  Fiind  1-24-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-01 7-4331 -05;  CACA  16951;  4-00160] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
110.00  acres  of  public  land  to  protect 
the  archaeological,  historical,  and 
recreational  integrity  of  the  historic 
mining  site  of  Dog  Town  expires  on 
February  26.  1994,  by  operation  of  law. 
The  public  land  will  become  open  to  the 
operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  The 
majority  of  the  public  land  will  remain 
segregated  from  location  and  entry 
under  the  public  mining  laws  pursuant 
to  a  previous  segregation  of  record.  The 
public  land  has  been  and  will  remain 
open  to  the  mineral  leasing  laws. 
EFFECTIVE  DATE:  February  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office.  2800  Cottage  Way.  rm  E-2845. 
Sacramento.  CA  95825.  (91  fi)  978-1820. 


SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Withdrawal  was  publi.shed 
in  the  Federal  Register  on  February  27. 
1992  (57  FR  6736),  and  corret.ted  on 
April  7,  1992  (57  FR  11797),  which 
segregated  the  land  described  therein  for 
up  to  2  years  from  location  and  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights,  but  not  from  mineral 
leasing.  The  2-year  segregation  expirt>s 
February  26, 1994.  The  withdrawal 
application  will  continue  to  be 
processed  unless  it  is  canceled  or 
denied.  The  land  is  described  as 
follows: 

Mount  Diablo  Meridian 

T.  4N.,R.  25E., 
Sec.  26.  WV^.SW'aSVVV^; 
Sec.  27,EViSEV4NE'/4SE"4,  SE'4.SE'4: 
Sec.  34,  NViNE'ANE'/.. 

EViSEV4NEV4NEV4; 
.Soc.  35,  WV,;NVVV4NWV4. 

The  area  described  contains  1 10  (K)  w  n^s  in 
Mono  County. 

At  10  a.m.  on  February  27,  19",)4.  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  lo<jtion  and  to 
initiate  a  right  of  possession  an; 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bun!nu  of 
Land  Management  will  not  intervene  in 
disputes  betvve<;n  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
loiAil  courts. 

Under  a  previous  segregation  of 
record,  the  following  des«;ribed  public 
land  remained  segregated  as  (ies<:rilx'd 
below: 

Mount  Diablo  Meridian 

T.  4  N..  R.  25E. 

Sj!C  26.  SW'/4SWV4: 

S(!C  27.  SE'/4.SEV4: 

.Soc.  34,  NEV4NEV4; 

.Sfic.  35.  NWV4\VVV4; 

Fifty  feet  eilhrr  side  of  irnli-rlirn-  of 
Virginia  Cre«;k  U'ginning  in  NWV4N\V''4 
()f  se<;.  35.  T  4  \..  R.  25  E.,  them  »; 
southerly  through  sees.  2.11.  and  14  of 
T.  3  N.,  R.  25  E.,  ending  at  the  |Wlrnted 
land  in  SW'A.SVV'A  of  scr.  14. 

The  area  d(;s(.ril)e<i  contains  approximHtcly 
208  acnjs  in  Mono  ( jninfy. 
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Pursuant  to  the  following 
lassiHcatton  made  under  the 
Jassification  and  Multiple  Use  Act  of 
eptember  19.  1964  (43  U.S.C  141 1- 
8):  S-3579— published  in  the  Federal 
legister.  October  24.  1970  (35  FR 
6598)  and  as  ameoded  on  Septeniber 
1.  1984  (49  FR  37183).  the  above 
escribed  public  land  remains 
sgregated  (a)  hxtm  appropriation  under 
le  agncultural  land  laws  (43  U3.C 
arts  7  and  9;  25  US.C.  sec.  334).  (b) 
om  sales  under  section  2435  of  the 
evi.sed  Statutes  (43  U.S.C  1171).  and 
:)  from  appropriation  under  the  mining 
iws  (U.S.C.  ch.  2).  The  public  land  has 
een  and  remains  open  to  the  operation 
f  the  mineral  leasing  laws,  subject  to 
alid  existing  rights,  the  provisions  of 
xisting  withdrawals,  other  segregations 
f  record,  and  the  requirements  of 
pplicahle  law. 

DiitfMl-  January  6.  19*4 
aocy  |.  Alex. 

hwf.  Linds  Section.  • 

K  Di>c.  94-9B0  Filed  1-24-94;  8:45  ami 

I.L1NG  COOC  O10-M-P 


€PARTW€NT  OF  TRANSPOfrTATtON 

lational  Highway  Traffic  Safety 
idministralion 

nnounckig  ttae  Fifth  IMeeltng  of  Ibe 
lotor  Vehicle  Titling,  Registovtion.  and 
alvage  Advisory  ConMnittee 

GEMCY:  National  HtghMray  Traffic 
afetyAdmioistraUon  (MHTSAJlOOT. 


ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
fifth  meeting  of  the  Mc^or  Vehicle 
Titling.  Registration,  and  Salvage 
Advisory  Committee.  The  Committee 
was  established  as  required  by  Section 
140  of  the  Anti  Car  Theft  Act  of  1992. 
Public  Law  102-519.  and  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  for  the  purpose  of  studying 
problems  related  to  raotor  vehicle 
titling,  registration,  and  controls  over 
motor  vehicle  salvage  which  may  affect 
the  motor  vehicle  theft  problem.  The 
Committee  will  develop  and  submit  a 
report  to  the  President,  the  Congress, 
and  the  chief  executive  of  each  State 
concerning  the  results  of  this  study, 
which  will  include  recommendations  to 
solve  these  problems.  At  this  meeting 
the  Committee  will  review  and  approve 
the  final  report. 
DATE  AND  TIME:  The  meetuif;  is 
scheduled  to  begin  at  10  a.m.  on 
Thursday.  February  10,  1994.  and 
conclude  at  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2230.  of  the  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW.. 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  In  April 
1993.  the  Motor  Vehicle  Titling. 
Registration,  and  Salvage  Advisory 
Committee  was  established  as  required 
by  Section  140  of  the  Anb  Car  Thett  Act 
of  1992.  Public  Law  102-519.  The 
purpose  of  tlse  Coram ittee  is  to  study 
problems  which  relate  to  motor  rehide 
titling,  registration,  and  vehicle  salvage 


controls,  including  the  lack  of 
uniformity  in  State  laws,  which  may 
contribute  to  motor  vehicle  theft  and 
fraud  problems. 

The  Committee  will  prepare  a  report 
containing  the  results  of  the  study, 
including  appropriate  recommendations 
to  solve  the  problems  identified.  The 
report  shall  be  submitted  to  the 
President,  the  Congress,  and  to  the  chief 
executive  office  of  each  State  not  later 
than  April  1994. 

This  meeting  is  open  to  tlie  public; 
however,  participation  will  be 
determined  by  the  Committee 
Chairperson. 

A  public  reference  file  (P  F.  93-001) 
has  been  established  to  contain  products 
of  the  Committee  and  will  be  open  to 
the  public  during  the  hours  of  9:30  a.m. 
to  4  p.m.  at  the  National  Highway 
Traffic  Safely  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street  SW.. 
Washington.  DC  20590.  telephone  (2021 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C  Morse.  Odometer  Fraud 
Staff.  Office  of  the  Associate 
Admioistcator  ior  EoXorcemeot.  National 
Highway  Traffic  Safety  Administration. 
NEF-20.  room  5321.  400  Seveath  Street 
SW,  Washington,  DC  20590.  Piioae: 
202-366-4761. 

Issued  on:  lanuary  19. 1994. 
Williatn  A.  UmMy. 

Associate  Administirttorfor  Enforcement. 
jFR  Doc.  94-1562  Filed  1-24-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  ot  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  January  25, 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N\V..  VVa.shington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliancu  matters  pursuant  to  2  I'.S.C. 

§437g 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  ll.S  C. 
Matters  concerning  participation  in  civil 

actions  or  pnx:eedings  or  arbitration 
Infernal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  January  27. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N\V.,  Washington. 

DC  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1993-25:  Mr.  Robert  T. 

Welch 
Draff  Notice  of  Proposed  Rulemaking  on 

Communications  Disclaimer  Requirements 
Directive  on  Documenting  Member  Input  for 

the  Record 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Press  Officer,  Telephone:  (202)  219- 
4155. 
Deiores  Hardy. 

Administrative  Assistant. 

|FR  Doc.  94-1670  Filed  1-21-94;  3:59  pml 

BILUNG  CODE  671&-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub  L.  No.  94-409),  U.S.C.  552b: 
DATE  AND  TIME:  January  26.  1994,  10  a.m. 
PLACE:  825  North  Capitol  Street  N.E., 
room  9306.  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 


(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  993rd  Meeting — 
January  26. 1994;  Regular  Meeting  (10  a.m.) 
CAH-1. 

Project  No.  10661-005.  Indiana  Michigan 
Power  Company 
CAH-2. 

Omitted 
CAH-3. 

Project  No.  2916-012.  East  Bav  Municipal 
I'tility  District 

Consent  Agenda — Electric 
CAE-1. 

Docket  No.  QF"83-161-002.  Calciner 
Industries.  Inc.  and  Superior  Graphite. 
Inc. 
CAE-2. 

Docket  No.  ER94-24-001.  Enron  Power 
Marketing,  Inc. 
CJ\E-3. 

Docket  No.  ER93-777-0()l.  Commonwealth 
Edison  Company 
CAE-4. 

Docket  Nos.  ER93-1 50-003  and  EL93-10- 
003,  Boston  Edison  Company 
CAE-5. 

Docket  Nos.  ER93-507-001  and  ER93- 
465-003,  Florida  Power  &  Light 
Company 
CAE-6. 

Docket  No.  EL93-14-001.  Western 
Resources.  Inc. 
CAE-7. 

Omitted 
CAE-8. 

Docket  Nos.  ER93-523-001  and  EK93- 
533-001.  Western  Resources.  Inc  and 
Kansas  Gas  &  Electric  (Company 
CAE-9. 

Docket  No.  ER93-2 19-001,  Westt^rn 
Massachusetts  Electric  Companv 
CAE-1 0. 
Docket  No.  EG94-13-000.  Br(K)klyn  Energy 
Limited  Partnership 
CAE-1 1. 

Omitted 
CAE-1 2. 

Docket  Nos.  EL93-62-000  and  QF92-54- 
005.  Polk  Power  Partners.  L.P 
CAE-13. 
Docket  No.  EL94-1 1-000.  Ogden  Martin 
Systems  of  Clark,  et  al. 

Consent  Agenda — Oil  and  Gas 

CAG-1. 

Docket  Nos.  RP93-204-002  and  003,  Texas 
Eastern  Transmission  Corporation 
CAG-2. 


Docket  No.  RP94-91-000.  Granite  State 
Gas  Transmission.  Inc. 
CAG-3. 

Docket  No.  RP94-98-000.  Granite  State 
Gas  Transmission,  Inc 
CAG-4. 

Docket  No.  Rl»94-99-000.  Texas  Eastern 
Transmission  Corporation 
CAG-5. 
Docket  No.  KP94- 1 01-000.  C-injegie 
Natural  (las  Company 
CAG-6. 

Docket  No.  RP94-1 02-000.  C.irii.-nie 
Natural  Gas  Companv 
CAG-7. 

Docket  No.  RP94-106-000.  Piu  ifi.  Gas 
Transmission  ('ompanv 
CAG-8. 

Docket  Nos.  RP94-107-000  and  001 . 
Northwest  Pij^eline  (xirporation 
CAG-9. 

Docket  Nos.  RP94-108-000.  RP93-Uil-(H)4 
and  RP94-1-004,  C^)li:mbM  G,is 
Transmission  (A)riV)ralion 
CAG-1 0. 

Docket  No.  TM94-4-16-()00.  \.,tii>n.il  IimI 
Gas  Supply  Corporation 
CAG-n. 

Docket  No.  TM94-4-1 7-000.  Tev.is  Cistern 
Transmission  (Corporation 
CAG-1 2. 

Omitted 
C.\G-13. 

Docket  No.  RP94-84-000.  Viking  (;as 
Transmission  Company 
CAG-n4. 

Docket  No.  RP94-93-000.  k  N  Interstatt- 
(^is  Transmission  Company 
CAG-IS. 

DtKket  No.  RP94-96-(K)0.  CNG 
Transmission  Corporation 
CAG-16. 

Docket  No.  RP94-100-000.  Viking  G.is 
Transmission  Corepany 
CAG-1 7. 

D(x:ket  No.  RP94-1., 4-000.  Overthriisl 
Pipeline  {^impanv 
CAG-1 8. 

Omitted 
CAG-1 9. 

D(K  kel  Nos.  RP<)4-97-(KIO.  R.S'C-H7-<K)2. 
0O4  and  012.  Transweslern  Pipeline 
Qimpany 
CAC;-20. 
Docket  No.  PR93-14-(K)0.  Humhir  G.is 
Pipeline  (Companv 
rJVG-21. 

Docket  No.  RP92-1 71-003.  Tex.is  C.istrrn 
Transmission  (Company 
C.\Cj-22. 

Docket  No.  RP94-31-001.  C^IG 
Transmission  (Corporation 
CA(i-23. 

Docket  No.  TM93-2-1 7-001,  Texas  E.isii-ni 
Transmission  Corporation 
CAG-24. 

Docket  No.  RP91-203-O36.  Ti-nni-isei-  ( ;,is 
Pipeline  Company 
CAC;-25. 


t         Federal  Register  /  Vol.  59,  No.  16  /  Tuesday,  January  25,  1994  /  Sunshine  Act  Meetings 


ket  Nos.  Rl*q3-16&-000  and  001. 

ennesseo  Gas  Pipeline  Comfiany 

26. 

k«t  No.  KM3-167-«J0.TninklineGas 

ompany 

27. 

it.;!  No.  R^'^4-82-000.  Floriila  Gas 

ransmission  Ck>mpany 

28. 

ket  No.  RP93-175-000.  Williston  B^sin 

iterstrtte  Pipeline  (xwnpany 

29. 

ket  No.  KP94-3  1-002.  Texas  Ea.stern 

r<tn<uni.<sinn  Gorporsttnn 

30 

k»t  No.  TM94-2-17-002.  T.ikhs  Eastern 

nnsmission  Gorporation 

31. 

ket  No.  RP9.3-161-003.  CxiUimbiaGas 

ransmission  Corporation 

32 

ket  Nos.  RP94-48-O0J  diid  R.S92-13- 

J9.  Williston  Basin  Interstate  Pipeline 

ompany 

33. 

ket  No.  RP93-109-009,  Williams 

dtural  (<a.s  Gompany 

34. 

ket  No.  RP94-1 5-002.  ANR  Pipeline 

Limpany 

35. 

k)-t  No.  KPq4-37-002.  Alalwrna- 

enness«!C  Natural  Cm  Gompany 

.36. 

ket  N<»s.  GP8I-1 1-003  ar.d  RI83-9- 

M,  ( Jilorado  interstate  Cas  Gompany 

37. 

ket  No.  RJ'94-39-002.  Tennes.see  Gas 

ip»;line  Qimpany 

i8. 

ittcd 

39. 

ket  No.  RP8*-1 85-007.  Panhandle 

istem  Pipe  Line  Gompany 

40. 

ket  No.  RP93-t92-003.  Texas  Eastern 

ransmission  Gorporation 

41. 

ket  No.  RP94-18-002.  Texas  Eastern 

ransmis-sion  Oirpiiration 

42. 

ket  No.  GP93-7-001.  Railroad 

iimmission  of  Texas.  Unit  Petroleum 

ompanv.  Sell  No.  2  Well.  FEKG  |M3- 

J9S9B 

ket  No.  GP94-1-000.  .Snyder  Oil 

orporalion 

43. 

ket  N«x  RP93-174-00I.  Northwest 

ipeline  Gorporation 

ket  No.  RP93-1 68-000.  LFG  Gas 

ompany  v.  Northwest  Pipeline 

L)rp<iration 

44. 

ket  Nos.  KP94-16-001  and  RI*8,5-177- 

16.  Texas  Eastern  Transmission 

orporalion 

45. 

itted 

46. 

ket  Nos.  OR92-H-003  and  OR93-^ 

D1..SFPP.  LP. 

47. 

ket  No.  RP93-14-011,  Algonquin  Gas 

ransmission  Gompany 

48. 


Omitted 
GAG-49. 

Docket  Nos.  RP93-20O-001.  RP93-1 50-003 
and  RP94-8-001.  Northern  Natural  Gas 
Gompany 
G.A(;-S0. 

Docket  Nos.  RP94-3-001  and  Rl'94-7-001. 
Northern  Natural  Gas  Gompany 
GAG-51. 

Docket  No.  IS94-1-001.  Phillips  Pipe  Line 

Gompany 
Docket  No.  OR94-l-0t)0.  Sinclair  Oil 
Gorporation  v.  Phillips  Pipe  Line 
Gompany 
GA(,-S2. 

Omitted 
GAC;-53. 
Docket  Nos.  1S93-40-000  and  OR93-7- 
000.  ARCO  Pipe  Line  Company 
GA(i-54. 
Docket  No.  R089- 5-000.  Bayport  Refining 
Gompany 
GA(;-5S. 

Docket  No.  RO92-1-000.  Kcnco  Refining. 
Inc. 
GAG- 56. 

Docket  Nos.  RS92-33-007  and  TM94-3-2- 
000.  East  Tennessee  Natural  Gas 
Gompany 
rj\(;-57. 

Docket  No.  RS92-1 1-016.  Texas  EaiJtern 

Transmission  Gorporation 
Docket  Nos.  GP8O-223-003  and  GP84- 
306-003.  GNG  Transmi-ssion  Gorporation 
GAC;-58. 

Docket  Nos.  RS92-22-012  and  013. 
Panhandle  Eastern  Pipe  Line  Gompany 

c:ag-.59. 

Docket  Nos.  GP92-560-O02.  GPy2-581- 
002.  GP93-252-001  and  CP9.V25.3-001. 
El  Pasf)  Natural  Gas  Gompany 
C.\Cr-eO. 

Omitted 
GAC>-61. 

Docket  No.  GPy2-l  82-006.  Florida  Cm 
Transmission  Gompany  and  Flc»rida  Gas 
Transmission  Company 
Docket  No.  CP92-415-004. 
Transcontinental  Gas  Pijoe  Line 
Gorporation 
rj\G-62. 

Doi.ket  No.  GP93-41-003.  K  N  Energy.  Inc. 
and  K  N  Interstate  Gas  Transmission 
Gompany 
Docket' No.  GP93-42-003.  K  N  Gas 
Gathering.  Inc. 
GAG-63. 

Docket  No.  GP93-75-001.  Sunrise  Energ>' 
Gompany  v.  Transwcstem  Pipeline 
Gompany 
C\G-64. 

Docket  No.  GP93-748-O00.  Raton  (;as 
Transmission  Gompany 
CAG-65. 

DiKket  Nos.  GP93-141-00().  001  and  002. 
Iroquois  Gas  Transmission  .System,  L.P. 
Docket  No.  CP9i-l 45-000  and  001. 
Tennessee  Gas  Pipeline  Gompany 
CA(>«6. 
Docket  No.  CP93-441-O00.  Black  Marlin 
Pipeline  Company 
r.AG-67. 

Docket  No.  GP92-595-000.  Great  Lakes  Gas 
Transmission  Limited  Partn«;rship 
GAG-68. 
Docket  No.  CP92-606-000.  Great  Lakes  Gas 
Transmission  Limited  Partnership 


Hydra  Agenda 

H-1. 
Docket  No.  RM93-7-000.  Charges  and  Fees 
for  Hydn>electric  Proie<:ts.  Notice  of 
Proposed  Rulemaking. 

Electric  Agenda 

El. 
Docket  No.  TX94-1-000.  MinnesoU 
Municipal  Power  Agency.  Order  on 
complaint  under  section  211  of  the 
Federal  Power  Act. 

E-2. 

D«)cket  No.  TX93-2-000.  City  of  Bedford. 
Virginia,  City  of  Danville.  Virgiria.  City 
of  Martinsville.  Virginia,  Town  of 
Richlands,  Virginia,  and  Blue  Ridge 
Power  Agency.  Opinion  on  initial 
decision. 

E-3. 
Docket  No.  TX93-2-001  and  EL93-19-O00, 
City  of  Bedford,  Virginia,  City  of 
Danville,  Virginia.  City  of  Martinsville. 
Virginia,  Town  of  Richlands,  Virginia, 
and  Blue  Ridge  Power  Agency.  iSropiised 
order  and  order  on  further  proceedings. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Restnicturing  Matters 

RS-1 

Docket  Nos.  RS92-49-007,  Ri*92-74-014 
and  RP92-204-003,  South  Georgia 
Natural  Gas  Gompany.  Order  on 
compliance  Tiling  and  rehearing. 
RS-2. 

DtK  ket  Nos.  RS92-27-007.  008  and  009 
Alabama-Tennessee  Natural  (>as 
Company 

Docket  No.  RS92-27-009.  Alabama- 
Tennessee  Gas  Gompany.  Order  on 
revised  Order  No.  636  compliance  PilinK 
and  on  request  for  rehearing  and 
clarification. 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  January  19.  1994. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc:.  94-1662  Fileil  1-21-94:  3:48  pm| 
BIUJNG  COOC  6717-01-P 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION. 

TIME  AND  DATE:  10.00  a.m.,  Thursday. 

January  20,  1994. 

PLACE:  Room  600.  17.30  K  Street.  N.W., 

Wa,shington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONStDERED:  The 

Commis.sion  will  consider  and  act  upon 

the  following: 

1.  WJ.  Bokus  Industries.  Inc..  Docket  No. 
YORK  92-1 06-M,  etc  (Issues  include 
whether  the  (udge  erred  in  fmding  that 
certain  items  of  equipment  were  not  subject 
to  the  jurisdiction  of  the  Federal  Mine  Safety 
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and  Health  Act  of  1977.  30  U.S.C.  §  801  et 
seq.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/l-800-fl77-8339  for  toll 
free. 

Dated:  January  13, 1994. 
lean  H.  EUen, 

Agenda  Clerk. 

IFR  Doc.  94-1.569  Filed  1-21-94;  2:24  pm] 

BtLUNO  CODE  S735-01-M 

BOARD  OF  GOVERNORS  OF  THt  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 

January  31,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  mny  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  21,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Hoard. 
IFR  Dtx:.  94-1669  Filed  1-21-94;  3:55  pmj 
BILLING  CODE  6310-01-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-94-02;  Emergene  y  Notice) 

TIME  AND  DATE:  January  24.  1994  at  5 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-639-640  (Finiil)  (Stirel 
Flanges  from  India  and  Taiwan)— briefing 
and  vote. 


5.  Outstanding  action  jacket  requests: 
None. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Dated:  January  19. 1994. 
Donna  R.  Koehnke, 

Secretory 

[FR  Doc.  94-1622  Filed  1-21-94;  2:24  pm) 

BILUNG  CODE  7020r03-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  24,  31,  February 

7,  and  14, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  24 

Monday,  January  24 

9:30  a.m. 
Briefing  on  Final  Report  of  Regulatory 
Review  Task  Force  (Public  Meeting) 
(Contact:  Frank  Gillespie.  301-504-1275) 
2:00  p.m. 
Briefing  on  Options  for  Agreement  States 
Compatibility  Policy  (Public  Meeting) 
(Contact:  Cardelia  Maupin,  301-504-2312) 

Tuesday,  January  25 
10:00  a.m. 
Briefing  on  Status  of  TVA  Nuclear 
Programs  (Public  Meeting) 
1:30  p.m. 
Briefing  on  Activities  of  the  (Center  for 
Nuclear  Waste  Kegulatorv  Analyses 
(CNWRA)  (Public  Meeting) 
(Contact:  Malcolm  Knapp.  301-504-3324) 

Wednesday.  January  26 
9:00  a.m. 
Discussion  of  Management  Issues  (Part  1: 
Closed— Ex.  2  ft  9:  l';irt  2:  Closfd— Ex.  2 
&6) 
10:00  a.m. 
Briefing  by  CE  on  Status  of  ABWK 
Application  for  Design  Certific  ation 
(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NAKl  C.  Nuclear  Wii'sio 
Program  Office  (Public  Me«'ting) 
((x)ntact:  Olga  Kruger,  301-347-4314) 

Thursday,  January  27 

1:30  p.m. 
Periodic  Briefing  on  OpiTating  Reactors 

and  Fuel  Fac  ilitles  (Public  Meeting) 
(Cxmtart:  Bill  Bateman,  .301 -.504-1 711) 

Friday.  January  28 

10:00  a.m. 
Briefing  on  Progress  of  D«'sign  Ortification 

Review  and  Implementation  (IHiblic 

Meeting) 
(Q)ntact:  Dennis  Crutchfield.  301-504- 

1199  or  Richard  Borthnrdt.  301-.504- 

1118) 


Week  of  January  31— Tentative 

Monday.  January  31 

10:00  a.m. 
Briefing  on  Report  and  Plan  for 
Implementation  of  PRA  Working  Croup 
Report  (Public  Meeting) 
(Contact:  joe  Murphv,  301-492-3980) 
1:30  p.m. 
Briefing  on  NRC  Actions  Vis-a-Vis  Allegers 

(r*ubiic  Meeting) 
(Contact:  )ami!S  Liebcrman,  .301-504-2741) 
3:00  p.m. 
Affirmation/Discussion  and  Vote  (Publi<: 
Meeting)  (if  needed) 

Week  of  February  7— Tentative 

Tuesday,  February  8 

2:00  p.m. 
Briefing  by  Agreement  States  on  Thrir 

Activities  (Public  M«?«ning) 
(Contact:  Richard  Bangart.  301-504-3340) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Publi« 
Meeting)  (if  needed) 

Thursday.  February  10 

9:30  a.m. 
Periodic  Meeting  with  the  Advisory 

Committee  on  Reactor  .Safeguards 

(ACRS)  (Public  Meeting) 
(Contact:  )ohn  Larkins,  301-492-451»i) 

Week  of  February  14 — Tentative 

Monday.  February  14 

11:.30a.m. 
Affirmation/Discussion  and  Vole  (Publir 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  arc  initially 
scheduled  and  announced  to  the  public:  on  a 
time-reserv«!d  biisis.  .Supplementary  iK>ti(c  is 
provided  in  accordance  with  the  .Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spo.ific. 
subject  listed  for  affirmation,  this  means  lh.it 
no  item  has  as  yet  l)een  identified  us 
ntquiring  any  C;ommis«-i(>n  vote  on  this  li.iie. 

The  schedule  for  Commission 
meetings  is  subject  lo  change  on  short 
notice.  To  verify  the  status  of  nu'etings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  )aniiarv  21.  1994. 

William  M.  Hill,  Jr., 

.SECT  Tracking  Officer.  Office  oflhr 
Secretary. 

jFR  Doc.  94-1639  Filed  1-21-94:  2:58  pm| 

BILUNG  CODE  7S90-01-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

Agenda 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
February  1,  1994. 

PLACE:  The  Board  Room,  5lh  Floor.  4'M) 
LEnfant  Plaza.  S.W.,  Washington,  DC. 
20594. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  four  items  are  closed  to 
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le  public  under  Exemption  10  of  the 
ovemment  in  Sunshine  Act. 
ATTERS  TO  BE  CONSIDERED: 

)65A     Marine  Accident  Report:  Collision 
Between  U.S.  Offshore  Supply  Vessel 
GALVESTON  and  Panamanian  Bulk 
Carrier  ATTICOS  in  Lower  Mississippi 
River,  near  Venice.  Louisiana.  March  24. 
1993 

1 44    Opinion  and  Order:  Administrator  v. 
Swafford  and  Coleman.  Dockets  SE- 
11803  a.nd  11804;  disposition  of 
Administrator's  appeal 


6193    Opinion  and  Order:  Administrator  v. 

Baehr.  Docket  SE-11105:  disposition  of 

respondent's  appeal 
6199    Opinion  and  Order  Administrator  v. 

Fox.  Docket  SE-11422;  disposition  of 

respondent's  appeal 
6223    Opinion  and  Order:  Administrator  v. 

Gabour.  Docket  SE-12D75:  disposition  of 

respondent's  appeal 

NEWS  MEOM  COffTACT:  Telephone  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 


Dated:  January  21, 1994. 
Bea  Hardesty, 

Federal  Register  LiaisonOfficer. 
|FR  Doc.  94-1641  Filed  1-21-94;  3:06  pm) 
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for  the  first  session  of  the 
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completed  and  will  resume 
when  bills  are  enacted  into 
law  dunng  tt>e  secor>d  session 
of  the  103d  Confess,  which 
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1994, 
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Laws  for  the  first  session  of 
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Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  {anuary  1,  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  shouW 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations.  Is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  the^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
fCFR]  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  us««  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Omce  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approxinvately  3  uours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

aystem  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

WHEN:  February  17  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Polychlorinated  biphenyls  (PCBs) — 
PCB  and  PCB-contaminated  transformers; 
reclassification,  3660-3661 
Testing  requirements — 
Acetophenone,  etc.,  3661-3662 
NOTICES 

Pesticides;  experimental  use  permits,  etc.: 
Arthropod  pheromones  in  solid  matrix  dispensers,  3681- 
3684 
Pesticides;  receipts  of  State  registration,  3684-3686 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Ninth  Avenue  Dump  Site,  IN,  3686-3687 
Toxic  and  hazardous  substances  control: 
Chepiical  testing — 

Petition  receipt,  3687-3688 
Interagency  Testing  Committee — 
Report,  3764-3769 
Water  quality  criteria: 
Ambient  water  quality  criteria — 
Protection  of  aquatic  life;  documents  availability,  3762 

Farmers  Home  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Freedom  of  Information/Privacy  Act  Specialist  et  al., 
3651 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
McDonnell  Douglas,  3651-3653 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  3748 

Federal  Emergency  Management  Agency 

NOTICES 

Emergency  food  and  shelter  national  board  program; 
implementation  plan,  3688-3724 
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ederai  Energy  Regulatory  Commission 

oncES 

lectric  rate  and  corporate  regulation  filings: 
New  England  Power  Co.  et  al.,  3677-3679 
Pacific  Gas  &  Electric  Co.  et  al..  3679-3680 

latural  gas  certificate  filings: 
Florida  Gas  Transmission  Co.  et  al..  3680-3681 

ederai  Maritime  Commission 

OTTCES 

ivestigations,  hearings,  petitions,  etc: 
Totem  Ocean  Trailer  Express,  Inc.  3724 

ish  and  Wildlife  Service 

oncES 
rivacy  Act: 
Systems  of  records,  3732 

bod  and  Drug  Administration 

ULES 

ood  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
4-|[5-((l4-(aminocartx)nyl)phenyllaminolcarbonyll-2- 
methoxyphenyl]azol-N-(5-chloro-2,4- 
dimethoxyphenyl)-3-hydroxy-2- 
naphalenecarboxamide  (Cl.  Pigment  Red  18, 
3653-3654 

•eneral  Services  Administration 

ULES 

acquisition  regulations: 

Contractor  identification  of  products  with  environmental 
attributes.  3657-3658 
onCES 
)rganization,  functions,  and  authority  delegations: 

National  Science  Foundation,  3724-3725 
'ost-FTS2000  concept  development  record  conference 
proceedings:  availability  date  change,  3725 

leological  Survey 

lOTlCES 

irants  and  cooperative  agreements;  availability,  etc.:  ^ 
National  earthquake  hazards  reduction  program.  3732 

tealth  and  Human  Services  Department 

►ee  Centers  for  Disease  Control  and  Prevention 
>ee  Food  and  Drug  Administration 
>ee  Health  Resources  and  Services  Administration 
>ee  National  Institutes  of  Health 

lealtli  Resources  and  Services  Administration 

lOTICES 

iealth  education  assistance  loan  (HEAL)  program: 
Defaulted  borrowers;  list;  correction.  3725-3730 

lousing  and  Urban  Development  Department 

lOTtCES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Opportunities  for  youth;  Youthbuild  programs; 
development  and  implementation,  3731 

ndian  Affairs  Bureau 

lOTtCES 

Vgency  information  collection  activities  under  OMB 
review,  3760 

nterior  Department 

>ee  Fish  and  Wildlife  Service 


See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
NOTICES 

Central  Utah  Water  Conservatory  District: 
Environmental  statements;  availability,  etc. — 
Daniel  Replacement/ Wasatch  Counter  efficiency 
project,  UT;  meetings.  3734 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Peanut  butter  and  peanut  paste.  3734-3735 

Silicon  carbide  from — 
China,  3735-3736 

Wheat,  wheat  flour,  and  semolina,  3736-3737 

Justice  Departnoent 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 
Lord  Corp..  3737 
NSA.  3738 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Idaho;  correction.  3749 

Nevada.  3731 

New  Mexico;  correction,  3749 
Withdrawal  and  reservation  of  lands: 

Nevada.  3731-3732 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  3732-3733 
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Outer  Continental  Shelf  Advisory  Board.  3733 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 

Arkansas.  3664-3665 

Louisiana,  3665-3667 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Life  and  Microgravity  Sciences  and  Applications 
Advisory  Committee,  3739 

Space  Science  Advisory  Committee.  3739 

National  Archives  and  Records  Administration 

NOTICES 
Meetings: 
Archival  motion  picture  and  video  recording 
reproductions;  ordering  procedures.  3739 

National  Foundation  on  the  Arts  and  the  Hunwnitles 

NOTICES 
Meetings: 
Humanities  National  Council.  3739-3740 
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National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Mental  Health,  3730 
National  Institute  of  Nursing  Research,  3730 

National  Oceanic  and  Atmospheric  Administration 
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Fishery  conservation  and  management: 
Gulf  of  Mexico  reef  fish;  correction,  3749 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Coho  salmon  in  Washington,  Oregon,  Idaho,  and 
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Critical  habitat  designation,  3662-3663 
NOTICES 
Permits: 
Endangered  and  threatened  species,  3667 

National  Parte  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  3733-3734 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
National  Information  Infirastructure  Advisory  Council, 
3758 

Navy  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Resuhs  MA,  3674 

Nuclear  Regulatory  Commission 

NOTICES 
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Bingham  Engineering,  3740 
Memorandums  of  luiderstanding: 
Environmental  Protection  Agency;  Homestake  Mining  Co. 
lu-aniiun  mill;  byproduct  material  disposal,  3740- 
3743 
Applications,  hearings,  determinations,  etc.: 
Duke  Power  Co..  3743-3744 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 


Securities  and  Exctiange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  3745-3746 

State  Department 

NOTICES 

Munitions  export  licenses  suspension: 
Armour  of  America,  Inc.,  et  al,  3746-3747 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

Veterans  Affairs  Department 

PROPOSED  RULES 

Veterans  BenBts  Department,  Bduciary  activities; 

beneficiary's  income  and  assets  full  disclosure,  3659- 

3660 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  ger>eral 
applicability  and  legal  effect,  rrxjst  of  whtch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

F::rmers  Home  Administration 

7  CFR  Part  2018 

Extension  of  the  Delegation  of 
Authority  for  Freedom  of  Information 
Act  and  Privacy  Act  Requests 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this 
amendment  to  the  Farmers  Home 
Administration  (FmHA)  regulations  is  to 
expand  the  delegation  of  authority  to 
include  the  Freedom  of  Information/ 
Privacy  Act  Specialist  and  Management 
Analyst  positions  located  in  the 
Freedom  of  Information/Torts  Section  at 
the  National  Office,  and  the  State 
Administrative  Officers/Administrative 
Program  Chiefs.  This  action  is  necessary 
due  to  a  noticeable  increase  in  Freedom 
of  Information  requests  that  must  be 
processed.  The  intended  effect  is  to 
speed  up  the  processing  of  the  Freedom 
of  Information  Act  requests. 
EFFECTIVE  DATE:  January  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hinden.  Freedom  of 
Information  Officer,  General  Services 
Staff.  Farmers  Home  Administration 
(FmHA),  USDA.  room  6847,  South 
Agriculture  Building,  14th  and 
Independence  Avenue  S\V., 
Washington,  DC  20250-0700, 
Telephone  (202)  720-9638. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  State  Directors,  District  Directors, 
County  Supervisors  and  the  Freedom  of 
Information  Officer  are  the  only 
positions  currently  delegated  authority 
to  respond  to  requests  under  the 
Freedom  of  Information  Act  (FOIA). 
During  the  last  several  years  there  has 
been  a  noticeable  increase  in  FOIA 


requests  made  to  FmHA.  To  speed  up 
processing  these  requests,  it  will  be 
necessary  to  expand  the  delegation  of 
authority  to  include  the  Administrative 
Officers  and  /  dministrative  Program 
Chief  for  each  state  and  two  additional 
professional  positions,  Freedom  of 
Information/Privacy  Act  Specialist  and 
Management  Analyst,  located  in  the 
FmHA  Freedom  of  Information/Torts 
Section  at  the  National  Office. 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  which  implement 
Executive  Order  12886.  The  action  is 
exempt  from  those  requirements 
because  it  involves  only  internal  Agency 
management.  While  it  is  USDA  policy  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts  not'vithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules,  this  action  involves  only 
internal  Agency  management. 
Therefore,  publication  for  comment  is 
unnecessary. 

List  of  Subjects  in  7  CFR  Part  2018 

Administrative  practice  and 
procedure,  Freedom  of  information. 

Accordingly,  part  2018  of  chapter 
XVIU,  title  7.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  2018— GENERAL 

1.  The  authority  citation  for  part  2018 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

Subpart  F— Availability  of  Information 

2.  The  introductory  paragraph  of 

§  2018.254  is  revised  to  read  as  follows: 

§  201 8.254    Requests  for  records. 

Requests  for  records  are  to  be 
submitted  in  accordance  with  7  CFR  1.3 
and  may  be  made  to  the  appropriate 
County  Supervisor,  District  Director, 
State  Administrative  Officer,  State 
Administrative  Program  Chief,  State 
Director,  or  the  Freedom  of  Information/ 
Privacy  Act  Specialist,  Management 
Analyst,  or  Freedom  of  Information 
Officer.  The  last  three  positions  are 
located  in  the  General  Services  Staff, 
Farmers  Home  Administration, 
Washington,  DC  20250-0700.  The 
phrase  "FOL\  REQUEST"  should 
appear  on  the  outside  of  the  envelope  in 
capital  letters.  Requests  should  be  as 
specific  as  possible  in  describing  the 


records  being  requested.  The  Freedom 
of  Information  Officer.  Freedom  of 
Information/Privacy  Act  Sp)ecialist, 
Management  Analyst,  each  State 
Administrator  Officer,  each 
Administrative  Program  Chief,  each 
State  Director,  each  District  Director, 
and  each  County  Supervisor  are 
delegated  authority  to  act  respectively  at 
the  National,  state,  district,  or  county 
level  on  behalf  of  Farmers  Home 
Administration  to: 

Dated:  December  14, 1993. 
Bob  Sash. 

Under  Secretary,  Small  Coirtmunity  and  Rural 
Dewlopment. 

|FR  Doc.  94-1603  Filed  1-25-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-231-AD;  Amendment 
39-8806;  AD  94-02-08] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
This  action  requires  an  inspection  to 
detect  chafing  damage  to  certain  wiring 
in  the  main  avionics  rack,  repair  or 
replacement  of  damaged  wiring,  and 
modification  of  the  wiring  installation. 
This  amendment  is  prompted  by  a 
report  of  a  chafed  wire  harness  found  on 
the  main  avionics  rack  on  one  airplane 
that  resulted  in  arcing  damage  to  the 
wire  harness  and  adjacent  structure.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  chafing  of  the  main 
avionics  rack  wiring,  which  could  result 
in  arcing  and  a  fire  in  the  wire  bundle: 
this  could  lead  to  damage  to  aircraft 
systems  and  loss  of  associated  aircraft 
functions. 

DATES:  Effective  February  10,  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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(gulations  is  approved  by  the  Director 
f  the  Federal  Register  as  of  February 
0, 1994. 

Comments  for  inclusion  in  the  Rules 
ocket  must  be  received  on  or  before 
larch  28. 1994. 

DORESSES:  Submit  comments  in 
iplicate  to  the  Federal  Aviation 
.dministiation  (FAA),  Transport 
jrplane  Directorate,  ANM-103, 
.ttention:  Rules  Docket  No.  93-NM- 
31-AD.  1601  Lind  Avenue  SW.. 
enton.  Washington  98055-^056. 
The  service  information  referenced  in 
lis  AD  may  be  obtained  from 
fcDonnell  Douglas  Corporation.  P.O. 
ox  1771,  Long  Beach.  California 
0846-0001.  Attention:  Business  Unit 
Manager,  Technical  Publications,  Cl- 
[DR  (54-60).  This  information  may  be 
xamined  at  the  FAA,  Transport 
lirplane  Directorate,  1601  Lind  Avenue 
iW.,  Renton,  Washington;  or  at  the  Los 
mgeles  Aircraft  Certification  OfUce, 
'AA,  Transport  Airplane  Directorate, 
229  East  Spring  Street,  Long  Beach, 
^hfomia:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
uite  700,  Washington,  DC. 
on  FURTHER  INFORMATION  CONTACT: 
Irett  Portwood,  Aerospace  Engineer, 
iystems  &  Equipment  Branch,  ANM- 
32L,  Los  Angeles  Aircraft  Certification 
)ffice,  FAA,  Transport  Airplane 
)irectorate,  3229  East  Spring  Street, 
X)ng  Beach,  California  90806-2425: 
elephone  (310)  98a-5347;  fax  (310) 
188-5210. 

kJPPLEMENTARY  INFORMATION:  Recently, 
)ne  operator  of  McDonnell  Douglas 
4odel  MD-11  series  airplanes  reported 
)Re  instance  of  the  auto  ground  spoiler 
ailing  to  arm  on  one  airplane, 
nvestigation  revealed  two  wires  that 
lad  burnt  in  half  and  several  charred 
ivires  on  shelf  3  of  the  aft  section  of  the 
nain  avionics  rack.  These  wi'^s 
ipparently  had  chafed  and  shorted  on 
he  screws  that  attach  the  wire  bundle 
rough  assembly  to  the  rack. 
\dditionally,  the  protective  tape  was 
A'om  from  the  attach  screw  heads.  The 
jperator  then  conducted  a  fleet 
inspection  and  found  additional  wire 
±afing  at  the  same  location  on  another 
airplane.  The  operator  also  found  worn 
protective  tape  (exposed  screw  heads)  at 
various  locations  on  the  avionics  racks 
on  other  airplanes.  Chafing  of  the  wiring 
in  the  main  avionics  rack,  if  not 
detected  and  corrected  in  a  timely 
maruier,  could  result  in  arcing  and  a  hre 
in  the  wire  bundle;  this  could  lead  to 
damage  to  aircraft  systems  and  the  loss 
of  associated  aircraft  functions. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A24-75.  dated 


December  22, 1993,  that  describes 
procedures  for  performing  a  visual 
inspection  to  detect  chafing  damage  to 
the  wire  harness  located  on  the  aft  side 
of  the  main  avionics  rack  on  shelves  1 
through  4.  It  also  describes  procedures 
for  repairing  or  replacing  damaged 
wiring,  and  modifying  the  wiring 
installation  by  bonding  nylon  sheets 
between  the  v^re  harnesses  and  the 
protective  ^^pe  on  the  screw  heads. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  MD-11  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  chafing  of 
the  main  avionics  rack  wiring,  which 
could  result  in  arcing  and  fire  in  the 
wire  bundle,  and  lead  to  damage  to 
aircraft  systems  and  the  subsequent  loss 
of  associated  aircraft  functions.  This  AD 
requires  a  detailed  visual  inspection  to 
detect  chafing  damage  to  the  wire 
harnesses  located  on  the  aft  side  of  the 
main  avionics  rack  on  shelves  1  through 
4.  Any  damaged  wiring  must  be 
replaced  or  repaired  prior  to  further 
flight.  Additionally,  operators  are 
required  to  modify  the  wiring 
installation  by  bonding  nylon  sheets 
between  the  wire  harnesses  and  the 
protective  tape  on  the  screw  heads.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

CommenU  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  dosing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sutetance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-231-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmenL  Therefore,  in 
accordance  with  Executive  Oder  12612, 
it  is  determined  that  thisTmal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  ftirther  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


Federal  Register  /  Vol.  59,  No.  17  /  Wednesday,  January  26,  1994  /  Rules  and  Regulations 


3653 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-02-08  McDonneii  Dougias:  Amendment 
39-8806.  Docket  93-NM-231-AD. 

Applicability:  Model  MD-11  series 
airplanes;  manufacturer's  fuselage  numbers 
447  through  558,  inclusive;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  main  avionics 
rack  wiring,  which  could  result  in  arcing  and 
a  fire  in  the  wire  bundle,  damage  to  aircraft 
systems,  and  subsequent  loss  of  associated 
aircraft  functions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  conduct  a  one-time  detailed 
visual  inspection  to  detect  chafing  damage  to 
the  wire  harnesses  located  on  the  aft  side  of 
the  main  avionics  rack  on  shelves  1  through 
4,  left  and  right  sides,  in  accordance  with 
McDonnell  Douglas  MI>-11  Alert  Service 
Bulletin  A24-75,  dated  December  22,  1993. 

(b)  If  no  damage  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  modify  the  wiring 
installation  in  accordance  with  the  service 
bulletin. 

(c)  If  any  damage  is  detected  during  the 
inspection  required  by  p>aragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
requirements  of  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD  in  accordance  with  the 
service  bulletin: 

(1)  Repair  or  replace  the  damaged  wiring; 

(2)  Modify  the  wiring  installation;  and 

(3)  Perform  a  retum-to-service  test  of  the 
affected  wiring  system. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection,  repair,  replacement,  and 
modification  shall  be  done  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A24-75,  dated  December  22, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Alert  Service 
Bulletin  A24-75,  dated  December  22, 1993. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directomte,  1601  Lind 
Avenue  SW.,  Ronton,  Washington;  or  at  the 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
February  10, 1994. 

Issued  in  Renton,  Washington,  on  January 
14,1994. 

John  J.  Hickey, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-1464  Filed  1-25-94;  8:45  am] 

BILLING  CODE  4t10-1i-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  93F-0361] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  useof  4-ll5-([l4- 
(aminocarbonyl)phenyl] 
amino]carbonyl]-2-methoxyphenyllazo]- 
N-(5-chloro-2,4-dimethoxyphenyl)-3- 
hydroxy-2-naphthaIenecarboxamide 
(C.I.  Pigment  Red  187)  as  a  colorant  for 
all  polymers  intended  for  use  in  contact 
v«th  food.  This  action  is  in  response  to 
a  petition  filed  by  Hoechst  Celanese 
Corp. 

DATES:  Effective  January  26, 1994; 
written  objections  and  requests  for  a 
hearing  by  February  25,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9500. 
SUPPt.EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  29.  1993  (58  FR  58172).  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4402)  had  been  filed  by  Hoechst 


Celanese  Corp.,  500  Washington  St., 
Coventry.  RI  02186.  proposing  that 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  4-ll5-|(l4- 
aminocarbonyl)phenyll  aminojcarb 
onyll-2-methoxy  phenyl]  azol-N-(5- 
chloro-2,4-dimethoxy  phenyl)-3- 
hydroxy-2-naphthalenecarboxa  mide 
(C.I.  Pigment  Red  187)  as  a  colorant  in 
all  polymers  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  thnt  the 
regulations  in  §  178.3297  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  25, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
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)arlicular  objection  shall  constitute  a 
vaiver  of  the  right  to  a  hearing  on  the 
)bjection.  Three  copies  of  all  documents 
hall  be  submitted  and  shall  be 
dentified  with  the  docket  number 
ound  in  brackets  in  the  heading  of  this 
locument.  Any  objections  received  in 
esponse  to  the  regulation  may  be  seen 
n  the  Dockets  Management  Branch 
tetween  9  a.m.  and  4  p.m.,  Monday 
hrough  Friday. 

.ist  ofSubiects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADOmVES:  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITiZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 


AuthoritT:  Sees.  201, 402.  409,  721  of  the 

Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  348,  379e). 

Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§17&3297    Colorants  tor  polymers. 


(e) 


Substances 


LMnitafkons 


iI5^1J4^Amlrtocart)ony1)  phenyl]  aTTiino]cartxxiy)]-  2- 
fT>ethoxyp»>eny<)azo}-«-(5-ct>toro-2 ,4-(*mettx)xyphenyt)-3-hydP0xy-2- 
naphthalene-cartwuamkie  (C.I.  Pigment  Red  187,  CAS  Reg.  No. 
59487-23-9). 


For  use  at  levels  not  to  exceed  1  percent  by  weigtit  of  potymers.  TTie 
finished  articfes  are  to  contact  ioods  onty  under  corxlitiom  of  use  B 
through  H  descrtjed  in  Tatte  2  of  §  176.170<O  of  the  chapter. 


Dated:  January  11.  19M. 
redrShak. 

hrecloT,  Cento- for  Food  Safety  and  Applied 
•lutritiorL. 

FR  Doc.  94-1422  Filed  1-25-94;  8:45  am] 

tLUNO  COOC  41«0-01-F 


■NVmONMENTAL  PROTECTION 
kGENCY 

«  CFR  Part  180 
OPP-300293A;  FRL-474»-71 
HN2070-A878 

>rthoars6nic  Acid;  Revocatton  of 
'olerance 

tGEMCY:  Environmental  Protection 
Vgency  (EPA). 

tCnON:  Final  rule. 

lUimARY:  This  document  revokes  the 
olerance  in  40  CFR  180.180  for  residues 
if  the  pesticide  orthoarsenic  acid 
commonly  known  as  arsenic  acid)  in  or 
in  the  raw  agricultural  commodity 
:ottonseed.  EPA  is  initiating  this  action 
>ecause  all  registered  uses  of  arsenic 
icid  on  cotton  have  been  canceled. 
■FFECnVE  DATE:  This  regulation 
)ecomes  effective  January  26, 1994. 
kOORESSES:  Written  objections  or 
learing  requests,  identified  by  the 
locument  control  number,  (OPP- 
i00293AJ,  may  be  submitted  to:  Hearing 
]lerk  (1900),  Environmental  Protection 
\gency,  Rm.  3708.  401  M  St..  SW.. 
Washington,  DC  20460.  A  copy  of  any 
)bjections  and  hearing  requests  filed 
vith  the  Hearing  Clerk  should  be 
dentified  by  the  docimient  control 


number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold.  Special  Review  and 
Reregistration  Division  (75Q8W), 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Special  Review  Branch.  Crystal  Station 
#1,  3rd  Floor,  Arlington.  VA  22202. 
Telephone:  (703)-308-8033. 
SUPPt.EMENTARY  INFORMATtON:  In  the 
Federal  Register  of  September  22.  1993 
(58  FR  49267).  EPA  issued  a  proposal  to 
revoke  the  tolerance  for  arsenic  acid  on 
cottonseed  because  the  use  of  arsenic 
acid  on  cotton  was  voluntarily  canceled. 
A  previous  notice  in  the  Federal 
Register  of  May  6. 1993  (58  FR  26975) 
had  acknowledged  that  existing  stocks 
of  Elf  Atochem  North  America  and 
Voluntary  Purchasing  Groups  arsenic 
acid  products  could  be  sold  until 
October  31. 1993.  and  applied  by  end 
users  until  December  31, 1993.  Because 
use  will  continue  through  the  end  of 
1993,  all  treated  raw  cottonseed  may  not 
clear  processing  mills  and  feed  markets 
until  July  1. 1995.  Therefore,  to  effect 


the  revocation.  EPA  proposed  to 
establish  an  expiration  date  for  the 
tolerance  of  July  1,  1995.  EPA  predicts 
there  will  be  an  insignificant  or  no 
economic  impact  from  revoking  this 
tolerance  because  EPA  is  allowing 
.ample  time  for  legally  treated 
commodities,  i.e.,  treated  prior  to 
December  31, 1993,  to  pass  through  the 
channels  of  trade. 

EPA  believes  that  arsenic  acid  is  not 
used  on  cotton  grown  in  other  countries 
and  imported  into  the  United  States. 
Once  the  tolerance  for  arsenic  acid  on 
cottonseed  is  revoked,  it  will  be 
unlawful  to  import  into  the  United 
States  any  cottonseed  treated  with 
arsenic  acid. 

After  legally  treated  cottonseed  has 
cleared  the  market,  residues  of  arsenic 
acid  resulting  from  pesticide  application 
are  not  expected  to  be  detected. 
Therefore,  action  levels  to  cover 
residues  of  arsenic  acid  from  past  uses 
of  the  pesticide  Mali  not  be 
recommended. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  proposed 
rule.  Therefore,  based  on  the 
information  considered  by  the  Agency 
and  discussed  in  detail  in  the 
September  22, 1993  proposal  and  in  this 
final  rule,  the  Agency  is  hereby  revising 
40  CFR  180.180  for  residues  of 
orthoarsenic  acid  to  stipulate  that  the  4- 
ppm  tolerance  for  orthoarsenic  add  in 
or  on  cottonseed  expires  on  July  1.  1995. 

Any  person  adversely  alTected  by  this 
regulation  revoking  the  tolerance  may. 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register,  file 
written  objections  and/or  a  request  for  a 
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hearing  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  ufwn  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  issues  in  favor  of  the  requestor, 
taking  into  account  uncontested  claims 
or  facts  to  the  contrary;  and  resolution 
of  the  factual  issue(s)  in  the  manner 
sought  by  the  requestor  would  be 
adequate  to  justify  the  action  requested 
(40  CFR  178.32). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  conun  unities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

The  Agency  believes  that  the 
domestic  use  of  arsenic  acid  is  limited 
and  will  end  this  year  with  the 
voluntary  cancellation  and  termination 
of  the  provision  for  sale  and  use  of 
existing  stocks.  Further,  its  use,  if  any. 


on  imported  commodities  is 
insignificant.  Since  the  tolerance  is 
being  revoked  18  months  after  the  last 
legal  domestic  use  on  cotton,  impacts 
are  expected  to  be  m'inimal. 

For  those  reasons,  pursuant  to  the 
terms  of  this  Executive  Order,  EPA  has 
determined  that  this  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  revie^ved 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354,  94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  and  it  has  bean 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the 
September  22.  1993  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  11, 1994. 

Victor  |.  Kinun, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.180  to  read  as 
follows: 

§180.180    Orthoarsenic  acid. 

A  tolerance  that  expires  on  July  1, 
1995,  of  4  parts  per  million  of  combined 
AS2O3  is  established  for  residues  of  the 
defoliant  orthoarsenic  acid  in  or  on  the 
raw  agricultural  commodity  cottonseed. 

[FR  Doc  94-1619  Filed  1-25-94;  8:45  am] 
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40  CFR  Part  180 
(OPP-300312A;  FRL-4747-7] 
RIN  2070-AB78 

Vinyl  Acetate-Ethylene  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  document  establishes  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  vinyl  acetate- 
ethylene  copolyTner  (CAS  Reg.  No. 
24937-78-8)  when  used  as  an  inert 
ingredient  (component  of  water-soluble 
film)  in  p>esticide  formulations  applied 
to  growing  crops  only.  This  regulation 
was  requested  by  Air  Products  and 
Chemicals,  Inc. 

EFFECnvc  DATE:  This  regulation 
becomes  effective  January  26. 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300312A],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  S\V..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Ofiice  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1 132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT':  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7508W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  IX  20460. 
Ofiice  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl.,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(7031-308-8320. 

SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  November  24,  1993 
(58  FR  62072).  EPA  issued  a  proposed 
rule  giving  notice  that  Air  Products  and 
Chemicals,  Inc.,  7201  Hamilton,  Blvd., 
Allentown,  PA  18195-1501,  had 
submitted  pesticide  petition  (PP) 
3E4275  to  EPA  proposing  to  amend  40 
CFR  180.1001(d)  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl  acetate- 
ethylene  copolymer  (CAS  Reg.  No. 
24937-78-8)  when  used  as  an  inert 
ingredient  (component  of  water-soluble 
film)  in  pesticide  formulations  applied 
to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  hmited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
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sticidal  efficacy  of  their  own): 
vents  such  as  alcohols  and 
drocarbons:  surfactants  such  as 
lyoxyethylene  polymers  and  fatty 
ds:  carriers  such  as  clay  and 
itomaceous  earth:  thickeners  such  as 
Tageenan  and  modiGed  cellulose; 
tting,  spreading,  and  dispersing 
jnts;  propellants  in  aerosol 
ipensers;  microencapsulating  agents; 
d  emulsifiers.  The  term  "inert"  is  not 
ended  to  imply  nontoxicity;  the 
[redient  may  or  may  not  be 
jmically  active. 

rhere  were  no  comments  or  requests 
referral  to  an  advisory  committee 
»ived  in  response  to  the  proposed 
e. 

rhe  data  submitted  with  the  proposal 
i  other  relevant  material  have  been 
iluated  and  discussed  in  the 
>posed  rule.  Based  on  the  data  and 
ormation  considered,  the  Agency 
icludes  that  the  tolerance  exemption 
II  protect  the  public  health, 
erefore,  the  tolerance  exemption  is 
ablished  as  set  forth  below. 
Vny  person  adversely  affected  by  this 
:ulation  may,  within  30  days  after 
blication  of  this  document  in  the 
leral  Register,  file  written  objections 
i/or  request  a  hearing  with  the 
aring  Clerk,  at  the  address  given 
)ve  (40  CFR  178.20).  A  copy  of  the 
ections  and/or  hearing  requests  filed 
h  the  Hearing  Clerk  should  be 
mitted  to  the  OPP  docket  for  this 
emaking.  The  objections  submitted 
Lst  specify  the  provisions  of  the 
ulation  deemed  objectionable  and  the 
lunds  for  the  objections  (40  CFR 
).25).  Each  objection  must  be 
»mpanied  by  the  fee  prescribed  by 
CFR  180.33(i).  If  a  hearing  is 
uested,  the  objections  must  include  a 
tement  of  the  factual  issue(s)  on 


which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  deHnes  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 


the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  11, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(d)'    •    • 


Inert  ingredients 


Limits 


Uses 


yl  acetate-ethylene  copolymer  (CAS  Reg.  Ho. 
4937-78-8);  minimum  number  average  nx)Jecular 
«ight  69.000. 


Component  of  watef-solut>le  fitra 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  538  and  552 

[APD  2800.12A,  CHGESI] 

General  Services  Administration 
Acquisition  Regulation;  Contractor 
Identification  of  Products  Witt) 
Environmental  Attributes 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  revised  to  further  policies 
expressed  in  various  statutes  and 
executive  orders  that  are  intended  to 
promote  technological  innovation  and 
the  development  of  products  that  reduce 
energy  consumption,  conserve  natural 
resources,  and  are  less  harmful  to 
consumers  and  the  environment. 
Established  executive  branch  policy 
requires  Federal  agencies  to  adopt 
policies  that  encourage  industries  to 
develop  such  products  and  to  mtiximize 
their  use.  This  change  to  the  GSAR 
prescribes  a  clause  for  inclusion  in 
multiple  award  schedules  that 
encourages  offerors  to  identify  those 
products  that  they  market  commercially 
with  environmentally  beneficial  claims. 
DATES:  Effective  Date:  January  28,  1994. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  below  on  or  before  March  28, 
1994  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Ms. 
Marjorie  Ashby,  General  Services 
Administration,  Office  of  GSA 
Acquisition  Policy.  18th  and  F  Sts., 
NW.,  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Various  statutes,  including  the  Energy 
Policy  and  Conservation  Act,  as 
amended  (42  U.S.C.  6201  et  seq.).  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486),  the  Clean  Air  Act  Amendments  of 
1990  (Pub.  L.  101-549),  and  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C.  6901 


et  seq.).  require  Federal  agencies  to 
consider  energy-efficiency  and  other 
environmental  considerations  in  their 
procurement  practices.  These 
requirements  are  reinforced  in  a  number 
of  executive  orders,  including  Executive 
Orders  11912.  12759.  12843,  12845  and 
12873.  As  a  major  procxu-ing  agency,  the 
GSA,  through  its  multiple  awards 
schedule  programs,  provides 
encouragement  to  suppliers  to  produce 
products  with  environmental  attributes 
and  can  assist  Federal  agencies  in 
meeting  their  responsibilities  expressed 
in  the  various  statutes  and  executive 
orders  through  the  identification  of 
those  products. 

B.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

Under  multiple  award  schedules, 
contractors  currently  are  required  to 
submit  certain  marketing  information 
with  their  offers  and  to  publish  and 
distribute  to  ordering  agencies 
commercial  catalogs  and/or  pricelists. 
This  rule  requests  the  voluntary 
identification  of  certain  infognation 
currently  submitted  by  contractors. 

D.  Paperwork  Reduction  Act 

This  regulation  contains  information 
collection  and/or  recordkeeping 
requirements  that  have  been  approved 
by  OMB  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  and  assigned 
OMB  Control  No.  3090-0250.  Zero 
Burden  Information  Collection  (expires 
11/30/95).  GSA  believes  that  the  time 
and  financial  resources  necessary  for 
members  of  the  public  to  comply  with 
the  requirements  of  this  rule  are  limited 
to  those  that  are  ordinarily  incurred  in 
the  normal  course  of  business  activities. 
Specifically,  contractors  normally 
prepare  catalogs  and  pricelists  that  are 
furnished  to  prospective  buyers  as  a 
means  of  marketing  and  advertising  the 
contractor's  products. 

Comments  on  the  information 
collection  requirement  in  this  rule  may 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB. 
Attention:  Desk  Officer  for  GSA, 
Washington,  DC  20503.  and  to  Ms. 
Marjorie  Ashby.  Office  of  GSA 
Acquisition  Policy,  room  4006,  18th  and 
F  Sts..  NW..  Washington,  DC  20405. 

E.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Administrator  of 
General  Services  (GSA)  to  issue  the 


regulation  as  an  interim  rule. 
Compelling  reasons  require  the 
promulgation  of  this  rule  before 
affording  the  public  an  opportunity  to 
comment  in  order  to  meet  certain 
implementation  dates  estabHshed  in 
Executive  Order  12843  and  12845,  dated 
April  21, 1993.  Pursuant  to  Public  Law 
98-577  and  FAR  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  538  and 
552 

Government  procurement. 
Therefore,  48  CFR  parts  538  and  552 
are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c). 

PART  538— GSA  SCHEDULE 
CONTRACTING 

2.  Section  538.203-71  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

538.203-71     Contract  clauses. 

***** 

(d)  The  contracting  officer  shall  insert 
the  clause  at  552.238-75.  Identification 
of  Energy-Efficient  Office  Equipment 
and  Supplies  Containing  Recovered 
Materials  or  Other  Environmental 
Attributes,  in  solicitations  and  contracts 
awarded  under  the  multiple  award 
schedule  program  unless  the  contracting 
officer  concludes  that  the  solicitation 
does  not  include  items  that  are 
marketed  commercially  and  have 
environmentally  beneficial  features. 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.238-75  is  added  to 
read  as  follows: 

552.238-75    Identification  of  Energy- 
Efficient  Office  Equipment  and  Supplies 
Containing  Recovered  Materials  or  Other 
Environmental  Anributes. 

As  prescribed  in  538.203-71  (d).  insert 
the  following  clause: 

Identification  of  Energy-EGRcienl  Ofiice 
Equipment  and  Supplies  Containing 
Recovered  Materials  or  Other 
Environmental  Attributes  (Jan.  1994) 

(a)  Definitions.  Energy-efficient  office 
equipment,  as  used  in  this  clause,  means 
office  equipment  that  provide  equivalent  or 
better  performance  and  value  to  users,  but 
uses  significantly  less  energy  than  competing 
models. 

Becovered  materials,  as  used  in  this  clause, 
means  waste  material  and  by-products  which 
have  been  recovered  or  diverted  from  solid 
waste,  but  such  term  does  not  include  those 
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[naterials  and  by-products  generated  from, 
md  commonly  reused,  within  an  original 
manufacturing  proces«  (42  U.S.C  6903(19))- 
(b)  The  offeror  is  encouraged  to  identify  in 
its  offer  and  include  in  any  commercial 
catalogs  and  pricelists  submitted  to  the 
Contracting  Officer.  energy-efFicient  office 
equipment  and  supplies  that  contain 
recovered  material  or  other  environmental 
attributes.  An  example  of  energy-efficient 
office  equipment  is  microcomputers  and 
associated  equipment  identified  by  the 
Environmental  Protection  Agency's  (EPA's) 
Energy  Star  Logo.  Supplies  &at  contain 
recovered  materials  and  other  environmental 
attributes  include  products  identified  in  EPA 
procurement  guidelines  (40  CFR  Parts  248 
through  253)  and  products  that  are  either 
degradable.  ozone  safe,  recyclable,  contain 


low  volatile  organic  content  compounds,  or 
contribute  to  source  reduction.  Such  supplies 
shall  satisfy  the  guidance  contained  in  16 
CFR  Part  260,  Guides  for  the  Use  of 
Environmental  Marketing  Claims. 

(c)  An  offeror,  in  identifying  an  item  with 
an  environmental  attribute,  shall  possess 
evidence  or  rely  upon  a  reasonable  basis  to 
substantiate  the  claim  (see  16  CFR  260.5). 
The  Government  will  accept  an  offeror's 
claim  of  an  Item's  environmental  attribute  on 
the  basis  of— 

(1)  Participation  In  a  Federal  agency 
sponsored  program,  eg.,  EPA's  Energy  Star 
Computer  program; 

(2)  Verification  by  an  Independent 
organization  that  specializes  In  certifying 
such  claims;  or 


(3)  Possession  of  competent  and  reliable 
evidence.  For  any  test,  analysis,  research, 
study  or  other  evidence  to  be  "competent  and 
reliable."  it  must  have  been  conducted  and 
evaluated  in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield  accurate 
and  reliable  results. 
(EndofDause) 

Dated:  November  15. 1993. 
Rkfaard  H.  Hopf.  EH. 
Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  Doc.  94-1453  Filed  1-25-94;  8.45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  pubfic  ot  the  proposed 
issuance  o*  odes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  ttw  adoption  of  the  6nai 
rules. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  13 
R1N2900-AD35 

Full  Disclosure  of  Bofteficlary's  tncomo 
and  Assets 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  Action  is  being  taken  to 
amend  Department  of  Veterans  Affairs 
(VA)  regulations  to  reflect  changes  in 
the  law  which  require  certain 
fiduciaries  of  incompetent  beneffciaries 
of  veterans'  benefits  to  report  non-VA 
income  in  conjunction  with  required 
formal  or  informal  accountings.  Under 
current  regulation,  fiduciaries 
recognized  by  VA  are  not  required  to 
divulge  non-VA  income  and  assets  that 
the  fiduciary  may  be  holding  on  behalf 
of  incompetent  VA  beneficiaries.  These 
amendments  will  permit 
implementation  of  the  law,  allow  for  a 
greater  degree  of  protection  of  the 
income  and  estates  of  incompetent  VA 
beneficiaries  and  reduce  the  inddencs 
of  waste,  fraud  and  abuse  of  VA  benefits 
by  certain  Federal  fiduciaries,  and 
court-appointed  fiduciaries. 

DATES:  Comments  must  be  received  on 
or  before  March  28, 1994.  This 
amendment  is  proposed  to  be  effective 
30  days  after  the  date  of  publication  of 
the  final  rule.  Comments  will  be 
available  for  public  inspection  imtil 
April  6, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  at  the  above  address 
only  between  the  hours  of  8  a.m.  and 
4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  April  6, 1994. 
Any  person  visiting  Department  of 
Veterans  Affairs  Central  Office  in 


Washington.  DC  for  the  purpose  of 
inspecting  any  such  comments  will  be 
received  by  the  Central  Office  Veterans 
Services  Unit  in  room  170.  Such  visitors 
to  any  VA  field  stations  will  be 
informed  that  records  are  available  for 
inspection  only  in  Central  Office  and 
furnished  the  address  and  the  above 
room  number.  A  copy  of  any  comments 
that  concern  information  collection 
requirements  should  also  be  sent  to  the 
Office  of  Management  and  Budget  at  the 
address  contained  in  the  Pa{)erwork 
Reduction  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Weaver,  Program  Analyst, 
Fiduciary  and  Equal  Opportunity  Staff, 
Department  of  Veterans  Affairs, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  233-2091. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  99-576.  section  505  amended  38 
U.S.C.  5502(b)  (formerly  38  U.S.C 
3202(b))  to  permit  the  Secretary  of 
Veterans  Affairs  to  require  a  fiduciary  to 
disclose,  as  part  of  the  accounting 
process,  any  financial  information 
which  is  available  to  the  fiduciary 
concerning  the  non-VA  income  and 
assets  of  an  incompetent  beneficiary  of 
VA  benefits.  The  particular  regulations 
to  be  amended  deal  specifically  with  the 
responsibilities  of  Federal  fiduciaries 
and  court-appointed  fiduciaries,  and  the 
authority  of  the  Veterans  Services 
Officers  at  VA  Regional  Offices  to 
request  an  accounting  from  a  fiduciary. 
Each  regulation  would  be  amended  to 
include  the  requirement  that  non-VA 
income  and  assets  be  subject  to 
inclusion  in  VA  requested  formal  or 
informal  accountings. 

These  changes  will  greatly  enhance 
VA's  ability  to  prevent  waste,  fraudulent 
use  or  abuse  of  the  VA  benefits  of  an 
incomf)€tent  beneficiary  by  the  VA 
recognized  fiduciary.  The  changes  will 
permit  VA  to  formalize  a  procedure  that 
has  only  been  informal  and 
unenforceable  in  the  past,  namely  the 
request  for  a  total  accounting  of  income 
and  assets  managed  by  a  fiduciary. 

The  Paperwork  Reduction  Act 

These  regulatory  amendments  contain 
new  information  collection 
requirements  as  VA  will  be  requiring 
fiduciaries  to  provide  a  type  oi 
information  which  we  have  not 
previously  required.  As  required  by 
section  3504(h)  of  the  Paperwork 
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Reduction  Act,  the  Department  of 
Veterans  Affairs  is  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  that  it  approve  this 
information  collection  requirement. 
Organizations  and  individuals  desiring 
to  submit  comments  for  consideration 
by  OMB  on  this  proposed  information 
collection  requirement  should  address 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB  Room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503,  Attention: 
Joseph  F.  Lackey. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  regulatory  amendments  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604.  The 
reason  for  this  certification  is  that  the 
additional  information  fiduciaries  are 
being  asked  to  provide  is  that  which 
they  already  have  but  have  not 
previously  provided,  requiring  no 
additional  data  collection.  In  addition, 
the  number  of  fiduciaries  who  will  be 
reporting  additional  income  to  comply 
with  the  proposed  change  is  expected  to 
be  only  1%  or  approximately  300  of  the 
approximately  30.000  fiduciaries  who 
submit  accountings. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Program  number. 

List  of  Subjects  in  38  CFR  Part  13 

Administrative  practices  and 
procedures.  Estates.  Fraud. 
Handicapped,  Infants  and  childrwi. 
Investigations,  Surety  bonds.  Trusts  and 
trustees.  Veterans. 

Approved;  October  22. 1993. 
Jesae  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  13  is  proposed  to 
be  amended  as  follows: 

PART  13— VETERANS  BENEFITS 
ADMINISTRATION,  FIDUCIARY 
ACTIVITIES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114. 1232,  as 
amended.  1237:  38  U.S.C  501(a),  5502,  5503, 
5711,  unless  otherwise  noted. 
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13.59    [Amended] 

2.  In  §  13.59,  paragraph  (a),  the  last 
entence  is  removed. 

3.  Section  13.100.  paragraph  {a)(l),  is 
jvised  and  an  authority  citation  is 
dded  to  read  as  follows:  §  13.100. 
aragraph  (b)  and  its  authority  citation 
re  revised  to  read  as  follows: 

13.100    Supervision  of  flduciarie*. 

(a)'  *   * 

(1)  Require  an  accounting,  formal  or 
iformal,  of  Department  of  Veterans 
iffairs  benefits  paid  to  the  authorized 
ayees  listed  under  §  13.55(b)  (3),  (4). 
)),  (7)  or  (8).  Such  accounting  will 
iclude  all  information  available  to  the 
duciary  concerning  the  beneBciary's 
icome  and  estate  derived  from  non- 
lepartment  of  Veterans  Affairs  sources. 

Authority:  38  U.S.C.  5502) 

•  •  •         • 

(b)  Court-appointed  fiduciaries.  In 
ourt-appointed  Hduciary  cases,  the 
eterans  Services  Officer  will  take  such 
iformal  action  as  may  be  necessary  to 
ssure  that  the  needs  of  the  beneficiary 
re  provided  for  and  Department  of 
eterans  Affairs  benefits  are  prudently 
dministered  and  adequately  protected, 
ormal  or  informal  accountings  may  be 
jquired  from  such  fiduciaries,  with  or 
without  judicial  proceedings.  If  an 
counting  is  required  such  accounting 
ill  include  all  information  requested, 
icluding  all  information  available  to 
le  fiduciary  concerning  the 
Bneficiary's  income  and  estate  derived 
om  non-Department  of  Veterans 
.ffairs  sources. 

Authority:  38  U.S.C  501.  5502) 

•  •         •         • 

Tl  Doc  94-1538  Filed  1-25-94.  8:45  am) 
UJNQ  cooc  aszo-oi-M 


NVIRONMENTAL  PROTECTION 
QENCY 

0  CFR  Parts  72  and  73 
■RL-4829-1] 

ckl  Rain  Program:  Permits  and 
ilowance  System  Proposed 
egulations;  Change  in  Public 
omment  Period  for  the  Proposed 
Visions  to  the  Rules 

QENCY:  Environmental  Protection 
.gency  (EPA). 

cnON:  Proposed  rules;  change  in 
ublic  comment  period. 

UMHURY:  On  November  18. 1993,  EPA 
ublished  proposed  regulations  revising 
0  CFR  parts  72  and  73,  the  Permits  and 
allowance  System  rules  of  the  Acid 
ain  Program.  The  original  comment 


period  for  the  proposal  was  to  have 
ended  January  3, 1994.  By  notice 
published  on  December  30, 1993,  EPA 
extended  the  public  comment  period  to 
end  on  January  19, 1994.  In  response  to 
requests  from  interested  parties,  EPA  is 
again  extending  the  public  comment 
period,  which  will  end  on  February  10, 
1994.  In  addition  to  the  questions  set 
forth  in  the  November  18, 1993  notice 
of  proposed  rulemaking,  EPA  is 
requesting  that  commenters  address 
whether  and,  if  so,  under  what 
circumstances  allowances  allocated  by 
EPA  to  substitution  or  compensating 
units  under  the  January  11, 1993 
regulations  would  be  given  back  to  EPA 
at  some  future  date. 
DATES:  Notice  is  hereby  given  that 
comments  on  the  proposed  revisions  to 
the  Permits  and  Allowance  System  rules 
published  November  18, 1993  in  the 
Federal  Register  (58  FR  60649-60968) 
must  be  submitted  in  writing  and  in 
duplicate  to  EPA  by  February  10, 1994. 
ADDRESSES:  Send  comments  to  EPA  Air 
Docket  Section  (LE-131).  Attention: 
Docket  No.  A-93-40,  Envirorunental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  Comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays,  in 
room  M-1500,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  DC  20460. 
F0«  FURTHER  INFORMATKJW  COffTACT: 
The  Acid  Rain  Hotline  at  (202)  233- 
9620  or  Dwight  C  Alpem,  Attorney- 
advisor,  at  (202)  233-9151,  Acid  Rain 
Division  (6204 J),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  In  the 
November  18,  1993  notice  of  proposed 
rulemaking,  EPA  requested  comment  on 
whether  certain  substitution  plans  and 
reduced  utilization  plans  with 
compensating  units  should  be  approved, 
and  allowances  allocated  to  approved 
substitution  and  compensating  units,  for 
1995  under  the  January  11. 1993 
regulations  and  whether  action  on  these 
compliance  options  for  1996-99  should 
be  deferred  pending  completion  of  the 
instant  rulemaking  proceeding. 
Conunent  was  also  requested 
concerning  whether  approval  of  these 
compliance  options  should  be  for  some 
shorter  or  longer  period,  with  action  on 
them  for  the  remaining  portion  of  Phase 
I  being  deferred. 

In  extending  the  public  comment  on 
this  and  other  requests  for  comment  set 
forth  in  the  November  18, 1993 
proposal.  EPA  notes  that  interested 
parties  have  requested  that  the  Agency 
seek  additional  comment  concerning 


whether  any  allowances  allocated  by 
EPA  to  substitution  or  compensating 
units  under  the  January  11, 1993 
regulations  should  be  returned  to  EPA  at 
some  future  time.  Consequently,  EPA 
requests  such  comment.  If  commenters 
maintain  that  a  return  of  allowances 
should  be  required,  the  commenters 
should  discuss  what  should  be  the 
period  during  which  allowances  may  be 
retained  (e.g.,  how  many  years)  and 
when  that  period  should  begin.  For 
example,  the  allowances  could  be 
allocated  to  a  unit's  Allowance  Tracking 
System  account  for  one  or  more  years  in 
Phase  I  and  at  the  same  time  an 
equivalent  number  of  allowances  could 
be  deducted  from  the  Allowance 
Tracking  System  account  for  one  or 
more  future  years.  As  an  alternative,  the 
deduction  from  the  account  for  one  or 
more  future  years  could  be  made  as  the 
allowances  are  used  or  transferred. 

Dated:  January  19. 1994. 

Carol  M.  Browner, 

Administrator,  U.S.  Environmental  Protection 
Agency. 

(PR  Doc  94-1624  Filed  l-25-94;"8:45  am] 
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40  CFR  Part  761 
(OPPTS-66015A;  FRL-47S2-e] 

Polychlorinated  BIphenyts  (PCBs); 
Notice  of  Informal  Hearing  on  the 
Reclassification  of  PCB  and  PCB> 
Contaminated  Transformers 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Informal  Hearing. 

summary:  On  November  18, 1993  EPA's 
Office  of  Pollution  Prevention  and 
Toxics  published  a  proposed  rule  to 
amend  the  requirements  that  govern  the 
reclassification  of  certain  PCB  and  PCB- 
Contaminated  Transformers  to  a  lower 
regulatory  status  as  a  PCB-Contaminated 
(^50  to  <500  ppm  PCBs)  or  a  Non-PCB 
(<50  ppm  PCBs)  Transformer.  In  that 
notice,  EPA  said  it  would  hold  an 
informal  hearing  if  requested.  EPA 
received  a  request  for  a  hearing  on  the 
proposed  rule  from  the  Electric 
Apparatus  Service  Association  (EASA). 
Therefore,  EPA  will  hold  a  half-day 
informal,  public  hearing. 
DATES:  The  hearing  will  take  place  on 
March  9. 1994  from  9  a.m.  to  1  p.m. 
Reply  comments  should  be  received  on 
or  before  March  23, 1994.  Written 
requests  to  participate  in  the  hearing 
must  be  received  on  or  before  February 
16, 1994. 

ADDRESSES:  The  hearing  will  be  held  at 
EPA  Headquarters.  401  M  St..  SW., 
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Washington  DC,  in  conference  room 
number  17  in  the  Washington 
Information  Center  (WIC).  Three  copies 
of  the  request  to  participate  in  the 
informal  hearing,  identified  with  the 
docket  number  OPPTS-66015A  must  be 
submitted  to:  OPPT  Document  Control 
Officer,  Attn:  TSCA  Docket  Receipts 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  G-99,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  See 
SUPPt.EMENTARY  INFORMATION  for  the  type 
of  information  that  must  be  included  in 
the  request  and  who  may  participate. 
Requests  for  a  waiver  to  participate  in 
the  informal  hearing  by  those 
organizations  that  did  not  file  main 
comments  must  be  sent  to  EPA 
Headquarters  Hearing  Clerk,  Mail  Code 
1900,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
FAX:  (202)  554-5603  (document 
requests  only). 

SUPPLEMENTARY  INFORMATION:  The 
procedures  for  rulemaking  under 
section  6  of  the  Toxic  Substances 
Control  Act  (TSCA)  are  identified  in  40 
CFR  part  750,  subpart  A.  The  following 
summarizes  the  procedures  and  logistics 
associated  with  this  informal  hearing 
pursuant  to  40  CFR  part  750. 
Participants  and/or  commenters  are 
advised  to  see  40  CFR  part  750  for 
greater  detail. 

Each  person  or  organization  desiring 
to  participate  in  the  informal  hearing 
shall  file  a  written  request  to  participate 
with  the  OPPT  Document  Control 
Officer,  T.SCA  Docket  Receipts  (see 
ADDRESSES  above).  The  request  shall  be 
received  on  or  before  February  16, 1994. 
The  request  shall  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
addressed;  (3)  an  estimate  of  the  time 
required;  and  (4)  if  the  request  comes 
from  an  organization,  a  nonbinding  list 
of  the  persons  to  take  part  in  the 
presentation.  An  organization  that  has 
not  filed  main  comments  on  the 
rulemaking  will  not  be  allowed  to 
participate  in  the  hearing,  unless  a 
waiver  of  this  requirement  is  granted  by 
the  Record  and  Hearing  Clerk  (see 
ADDRESSES  above)  or  the  organization 
is  appearing  at  the  request  of  EPA  or 
under  subpoena  (40  CFR  750.6(a)). 


A  panel  of  EPA  employees  shall 
preside  at  the  hearing,  and  one  panel 
member  will  chair  the  proceedings.  The 
panel  may  question  any  individual  or 
group  participating  in  the  hearing  on 
any  subject  relating  to  the  rulemaking. 
Cross-examination  will  normally  not  be 
permitted  at  this  stage.  However, 
persons  in  the  hearing  audience  may 
submit  questions  in  writing  for  the 
hearing  panel  to  ask  the  participants, 
and  the  hearing  panel  may,  at  their 
discretion,  ask  these  questions  (40  CFR 
750.7(a)  and  (b)).  See  40  CFR  750.7(c) 
for  the  rule  governing  the  submission  of 
additional  material  by  the  hearing 
participants. 

After  the  close  of  the  hearing,  any 
participant  in  the  hearing  may  submit  a 
written  request  for  cross-examination. 
The  request  shall  be  received  by  EPA  no 
later  than  1  week  after  a  full  transcript 
of  the  hearing  becomes  available  (to 
determine  when  the  transcript  is 
available,  interested  persons  may 
contact  the  Environmental  Assistance 
Division  (see  FOR  FURTHER  INFORMATION 
CONTACT  above)).  See  40  CFR  750.8  for 
a  description  of  the  information  that 
shall  be  included  in  such  a  request. 

Interested  persons  may  file  reply 
comments.  Reply  comments  shall  be 
received  on  or  before  March  23.  1994. 
and  shall  be  restricted  to  comments  on: 
(1)  Other  comments;  (2)  material  in  the 
hearing  record;  and  (3)  material  which 
was  not  and  could  not  possibly  have 
been  available  to  the  commenting  party 
a  sufficient  time  before  main  comments 
were  due  on  January  3. 1994.  (40  CFR 
750.4(a)  and  (b)).  Extensions  of  time  for 
filing  reply  comments  may  be  granted 
pursuant  to  40  CFR  750.4(c).  Reply 
comments  and  a  transcript  of  the 
hearing  will  be  placed  in  the 
Nonconfidential  Information  Center  as 
part  of  the  rulemaking  record  for  the 
proposed  rule  (docket  number  OPPTS- 
66015).  A  full  list  of  these  materials  is 
available  for  inspection  and  copying  in 
the  TSCA  Nonconfidential  Information 
Center  from  12  noon  to  4  p.m.  However, 
any  information  claimed  as  Confidential 
Business  Information  (CBI)  that  is  part 
of  the  record  for  this  rulemaking  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which 
information  claimed  as  CBI  has  been 
excluded,  is  available  for  inspection. 
The  address  for  the  TSCA  Docket 
Receipts  appears  under  the 
"ADDRESSES"  section  of  this  notice. 

List  ofSubjecU  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and 
Recordkeeping  requirements. 


Dated:  January  1 8, 1994. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  94-1616  Filed  1-25-94;  8:45  ami 

BILUNC  COOC  696fr-80-F 

40  CFR  Part  799 

[OPPTS-42150A;  FRL-4756-8] 

Acetophenone,  Phenol,  N,N- 
Ditnethylaniline,  Ethyl  Acetate  and  2,6- 
Dimethylphenol;  Proposed  Test  Rule 
Correction  and  Extension  of  Public 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  correction  and 
extension  of  public  comment  pesiod. 

SUMMARY:  EPA  is  extending  the  public 
comment  period  for  30  days,  from 
January  21,  1994  to  February  22,  1994, 
and  correcting  a  proposed  test  rule 
published  in  the  Federal  Register  of 
November  22,  1993  (58  FR  61654) 
requiring  manufacturers  and  processors 
of  five  chemicals  (acetophenone, 
phenol,  N,N-dimethylaniline,  ethyl 
acetate,  and  2,6-dimethylphenol)  to 
conduct  testing  for  certain  chemical 
fate,  health  and  environmental  effects. 
DATES:  Submit  written  comments  on  or 
before  February  22.  1994. 
ADDRESSES:  Submit  v^Titten  comments 
identified  by  the  document  control 
number  lOPPTS-421501  and  the 
chemical  specific  document  number  in 
triplicate  to:  TSCA  Nonconfidential 
Information  Center  (7407).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  East 
Tower,  Rm.  G-99,  401  M  St.,  SW.. 
Washington.  DC  20460.  A  public 
version  of  the  administrative  record 
supporting  this  action,  without 
confidential  business  information  (CBI), 
is  available  for  inspection  at  the  above 
address  in  Rm.  G-102.  from  12  noon  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division, 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543B,  401  M  St., 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION: 

L  Extension  of  Comment  Period 

On  November  22.  1993.  EPA 
promulgated  a  proposed  rule.  40  CFR 
799.4450,  that  would  require  testing  of 
five  chemicals  for  certain  chemical  fate, 
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alth  and  environmental  effects  under 
ction  4(a)  of  the  Toxic  Substances 
intxol  Act  (TSCA).  The  chemicals  and 
sir  chemical-specific  docket  numbers 
5:  acetophenone.  42150Ay4215lA; 
enol,  42i50Ay42152A:  N.N- 
methylaniline,  42150A/42153A;  ethyl 
Btate,  42150A/42141B:  and  2,6- 
nethylphenol,  42150Ay42154A.  EPA 
s  received  requests  from  the  Chemical 
mufacturers  Association  for  a  30-day 
tension  of  the  comment  period  and 
im  the  General  Electric  Company  for 
lO-day  extension.  EPA  believes  that 
aviding  an  additional  30-day  period 
prepare  written  comments  is 
isonable,  and  EPA  is  extending  the 
itten  conunent  period  for  the 
aposed  test  rule  until  February  22, 
94. 

Corrections 

[n  addition,  EPA  is  making  the 
lowing  corrections  in  the  proposed 
le: 

1.  On  page  61657,  in  Table  1.  third 
lumn  ("Guideline"),  third  entry  &x)m 
5  bottom  (opposite  "River  die-away 
ting"  in  second  column),  change 
ncorporated  by  reference)  ????"  to 
STM  E-1279-89." 

2.  On  page  61659,  third  column,  first 
1  paragraph,  which  is  headed  "3. 
bstantial  human  exposure  finding." 
the  thirteenth  line  of  the  paragraph, 
ange  "341.516"  to  "320.914". 

).  On  page  61670,  in  §  799.4450, 
:ond  column,  paragraph  (d)(2)(i)(A), 
late  the  phrase  "and  2.6- 
nethylphenol." 

It  of  Subjects  in  40  CFR  Part  799 

Hhemicals,  Chemical  exports, 
vironmental  protection.  Hazardous 
}stances.  Reporting  and 
:ordkeeping  requirements,  Testing. 

)ated:  January  14,  1994. 

irles  M.  Auer. 

ector.  Chemical  Control  Division. 

:  Doc  94-1617  Filed  1-2S-94;  8:45  am) 
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PARTMENT  OF  COMMERCE 

tional  Oceanic  and  Atmospheric 
ministration 

CFR  Part  227 

;ting  Endangered  and  Threatened 
ecies  and  Designating  Critical 
bitat  Petition  To  List  Coho  Salmon 
roughout  Its  Range  in  Washington, 
Bgon,  Idaho,  and  Calitomia 

ENCY:  National  Marine  Fisheries 
■vice  (NMFS).  National  Oceanic  and 


Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  i>etition  finding  and 

request  for  information. 

SUMMARY:  NMFS  has  received  a  petition 
to  list,  either  on  an  emergency  basis  or 
through  normal  listing  procedures,  coho 
salmon  {Oncorhynchus  kisutcb) 
throughout  its  range  in  Washington. 
Oregon,  Idaho,  and  California,  and  to 
designate  critical  habitat  under  the 
Endangered  Species  Act  of  1973  (ESA). 
The  petition  presents  substantial 
scientific  information  indicating  that  the 
request  for  a  non-emergency  listing  may 
be  warranted.  Therefore,  NMFS  is 
initiating  a  status  review  to  determine  if 
the  petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive.  NMFS  is  soliciting 
information  and  data  regarding  this 
action.  Information  received  during  the 
comment  period  for  this  status  review 
will  be  used  in  NMFS'  ongoing  review 
of  coho  salmon  populations  in 
California.  Oregon,  and  Washington 
(including  Puget  Sound). 
DATES:  Comments  and  information  must 
be  received  on  March  28,  1994. 
ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  comments  should  be 
submitted  to,  Merritt  Tuttle,  Chief. 
Environmental  and  Technical  Services 
Division.  NMFS,  911  NE  11th  Avenue, 
room  620,  Portland.  OR  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  NMFS,  Northwest  Region 
(503)  230-5430;  Jim  Lecky.  NMFS. 
Southwest  Region.  (310)  980-^015;  or 
Marta  Nammack.  NMFS.  Office  of 
Protected  Resources.  (301)  713-2322. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to  or  remove  a  species  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  to  designate  critical 
habitat.  Section  4(b)(3)(A)  of  the  ESA 
(16  U.S.C.  1531-1544)  requires  that,  to 
the  maximum  extent  practicable.  wiUiin 
90  days  after  receiving  such  a  petition, 
the  Secretary  make  a  finding  whether 
the  petition  presents  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted. 

Petition  Received 

On  October  20, 1993.  the  Secretary  of 
Commerce  received  a  petition  from  The 
Pacific  Rivers  Council  (PRC)  and  22  co- 
petitioners  to  list,  either  on  an 
emergency  basis  or  through  normal 


listing  procedures,  coho  salmon 
throughout  its  range  in  Washington, 
Oregon,  Idaho,  and  California,  and  to 
designate  critical  habitat  under  the  ESA, 
The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  there  is  insufficient  evidence 
demonstrating  the  existence  of  an 
emergency  posing  a  significant  risk  to 
the  well-being  of  the  species  and.  thus, 
the  request  for  an  emergency  rule  is 
denied.  The  AA  makes  a  finding  that  the 
petition  presents  substantial  scientific 
information  indicating  that  a  non- 
emergency listing  may  be  warranted 
based  on  the  criteria  specified  in  50  CFR 
424.14(b)(2),  and  based  on  evidence 
presented  in  the  petition  that  the 
petitioned  populations  may  qualify  as 
"species"  under  the  ESA.  in  accordance 
with  NMFS'  "Policy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon  "  (56  FR  58612.  November  20. 
1991).  Under  section  4(b)(3)(A)  of  the 
ESA.  this  finding  requires  that  a  review 
of  the  status  of  coho  sahnon  populations 
in  Washington.  Oregon,  Idaho,  and 
CaUfomia  be  conducted  to  determine  if 
the  petitioned  action  is  warranted.  In 
keeping  with  section  4(b)(3)(B)  of  the 
ESA,  the  Secretary  will  make  his 
determination  on  the  PRC  et  al.  petition 
within  12  months  of  the  date  it  was 
received  (October  12, 1993).  Information 
received  during  this  status  review  will 
be  used  in  NMFS'  ongoing  review  of 
coho  salmon  populations  in  California, 
Oregon,  and  Washington  (58  FR  57770, 
October  27, 1993). 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  In  addition,  under  section 
4(b)(7)  of  the  ESA.  the  Secretar>'  of 
Commerce  may  at  any  time  issue  an 
emergency  regulation  if  there  exists  a 
significant  risk  to  the  well-being  of  the 
species.  In  such  a  case,  the  Secretary 
must  publish  a  Federal  Register  notice 
detailing  the  reasons  for  an  emergency 
listing.  Listing  determinations  are  made 
solely  on  the  best  scientific  end 
commercial  data  available. 
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Biological  Information  Solicited 

To  ensure  that  the  echo  salmon  status 
review  is  complete  and  is  based  on  the 
best  available  scientiFic  and  commercial 
data,  NMFS  is  soliciting  information 
and  comments  concerning:  (1)  Whether 
or  not  the  populations  qualify  as 
"species"  under  the  ESA  in  accordance 
jyith  NMFS'  "Policy  on  Applying  the 
'#^efinition  of  Spwcies  Under  the 
Endangered  Species  Act  to  Pacific 
Salmon"  (56  FR  58612,  November  20, 
1991);  and  (2)  whether  or  not  the 
populations  are  endangered  or 
threatened  based  on  the  above  listing 
criteria.  Specifically,  NMFS  is  soliciting 
information  in  the  following  areas: 
Influence  of  historical  and  present 
hatchery  fish  releases  on  naturally 
spawning  populations  of  coho  salmon, 
separation  of  hatchery  and  natural  coho 
salmon  escapement,  alteration  of  coho 
salmon  freshwater  and  marine  habitats, 
disease  epizootiology  of  coho  salmon, 
age  structure  of  coho  salmon 
populations,  migration  timing  and 
behavior  of  juvenile  and  adult  coho 
salmon,  and  interactions  of  coho  salmon 
with  other  salmonids.  This  information 
should  address  all  coho  salmon 
populations  in  California,  Oregon, 
Idaho,  and  Washington  (including  Puget 
Sound).  Because  a  very  similar  request 
for  information  was  published  in  die 
Federal  Register  (58  FR  57770,  October 
27,  1993)  announcing  NMFS'  decision 


to  conduct  a  review  of  West  Coast  coho 
salmon  populations,  it  is  not  necessary 
for  parties  to  submit  the  same 
information  for  this  request.  Copies  of 
the  petition  are  available  (see 
ADDRESSES). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  as  critical 
habitat  for  California,  Oregon,  Idaho, 
and  Washington  populations  of  coho 
salmon.  Areas  that  include  the  physical 
and  biological  features  essential  to  the 
recovery  of  the  species  should  be 
identified.  Areas  outside  the  present 
range  should  also  be  identified  if  such 
areas  are  essential  to  the  recovery  of  the 
species.  Essential  features  should 
include,  but  are  not  limited  to:  (1)  Space 
for  individual  and  population  growth, 
and  for  normal  behavior;  (2)  food,  water, 
air,  light,  minerals,  or  other  nutritional 
or  physiological  requirements;  (3)  cover 
or  shelter;  (4)  sites  for  reproduction  and 
rearing  of  offspring;  and  (5)  habitats  that 
are  protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
.information  describing:  (1)  The 
activities  that  affect  the  area  or  could  be 
affected  by  the  designation,  and  (2)  the 
economic  costs  and  benefits  of 
additional  requirements  of  management 


measures  likely  to  result  from  the 
designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  [critical  habitat) 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include:  (1)  Supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications,  and  (2)  the 
person's  name,  address,  and  association, 
institution,  or  business. 

Dated;  January  18,  1994. 
Herbert  W.  Kaufinan, 
Deputy  Director,  Off  ice  of  Protected 
Fesources. 
IFR  Doc.  94-1634  Filed  1-25-94;  8:45  am) 

BILUNO  COOC  1S10-22-M 


>64 


lotices 


Federal  Register 

Vol.  59.  No.  17 

Wednesday,  January  26,  1994 


IS  sect)on  of  the  FEDERAL  REGISTER 
ntajns  documents  ottwr  than  rules  Of 
}posed  rules  that  are  appocable  to  the 
blic.  Notices  of  hearings  arxj  investigations, 
mmrttee  meetings,  agency  decisions  and 
ings,  delegations  of  auttx>rity,  filing  of 
btions  and  applications  and  agency 
itements  of  organization  arxJ  functrons  are 
amples  of  documents  appearing  in  ttiis 
::tion. 


3MMISSI0N  ON  CIVIL  RIGHTS 

jenda  and  Notice  of  Public  Meeting 
the  New  York  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
B  provisions  of  the  rules  and 
julations  of  the  U.S.  Commission  on 
vil  Rights,  that  a  meeting  of  the  New 
)rk  Advisory  Committee  to  the 
immission  will  convene  at  1  p.m.  and 
joum  at  5  p.m.  on  Wednesday, 
bruary  16,  1994,  at  the  2nd  Floor 
inference  Room,  Graduate  School, 
liversity  Center,  CUNY,  NY,  10036- 
99.  The  purpose  of  the  meeting  is  to 
an  activities  for  FY  '94. 
Persons  desiring  additional 
forn^.ation,  or  planning  a  presentation 
the  Committee,  should  contact 
immittee  Chairperson  Dr.  Setsuko 
shi  at  718-951-5314  or  John  I. 
nkley.  Director  of  the  Eastern  Regional 
fice,  202-376-7533 (TDD  202-376- 
16).  Hearing-impaired  persons  who 
ill  attend  the  meeting  and  require  the 
rvices  of  a  sign  language  interpreter 
ould  contact  the  Regional  Office  at 
ist  five  (5)  working  days  before  the 
heduled  date  of  the  meeting. 
The  meeting  will  be  conducted 
irsuant  to  the  provisions  of  the  rules 
d  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  14, 1994. 
LTol-Lee  Hurley, 

lief.  Regional  Programs  Coordination  Unit. 
R  Doc.  94-1631  Filed  1-25-94;  8:45  am] 
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jenda  and  Notice  of  Public  Meeting 
ttie  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
e  provisions  of  the  rules  and 
gulations  of  the  U.S.  Commission  on 
vil  Rights,  that  a  meeting  of  the 
isconsin  Advisory  Committee  to  the 
jmmission  will  be  held  from  9  a.m. 
itil  5  p.m.  on  Thursday,  February  17, 
194,  at  the  Inn  on  the  Park,  22  South 
irroll  Street,  Madison.  Wisconsin 


53703.  The  purpose  of  the  meeting  is  to 
discuss  current  civil  rights  issues  in  the 
state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Kimberly 
Shankman  or  Constance  M.  Davis. 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  forking  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  IXl,  January  14, 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-1630  Filed  1-25-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

P.O.  No.  06-10-84004-01] 

Business  Development  Center 
Applications:  Little  Rock  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  from 
June  1,  1994  to  May  31,  1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Little 
Rock,  Arkansas  geographic  service  area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 


Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDC  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  businesses. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  stafTin 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
a.ssistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Finally  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
•further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfac;tory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs    - 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
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of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducied  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MDDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  February  20. 1994.  Applications  must 
be  postmarked  on  or  before  February  28, 
1994. 

AOORESSES:  Dallas  Regional  Office.  1100 
Commerce  St..  room  7B23.  Dallas.  Texas 
75242, (214)  7b7-«001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Jefferson.  Acting  Regional 
Director,  Dallas  Regional  Office, 
telephone  (214)  767-8001. 

A  pre-bid  conference  will  be  held  on 
February  17. 1994.  in  the  Earl  Cabell 
Federal  Building,  room  7B23. 1100 
Commerce  Street.  Dallas.  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs.*'  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget. 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  Uiey  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 


Name  Check  Policy— AW  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  honesty  or  financial 
integrity. 

Award  Termination — ^The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  granty 
cooperative  agreement.  Ex^ples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  infiated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debamjent,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debannent  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contrarting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cx>operative  agreements,  and 
contracts  for  more  than  $100,000. 


Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-liL,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CI>-512, 
"Certifications  Regarding  Debannent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbyii^  Actitities."  Form  CI>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development. 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  19, 1994. 
Bobby  JefiEenon, 

Acting  Regional  Director,  Dallas  Regional 
Office. 

IFR  Doc.  94-1579  Filed  1-2^-94;  8:45  am] 
BILUNO  COM  3810-M-M 


PJ>.  No.  06-10-94001-01] 

Business  Development  Center 
Applications:  Shreveport  MBOC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  from 
June  1.  1994  to  May  31.  1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Shreveport.  Louisiana  geographic 
service  area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
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Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 


MBDC's  performance,  the  availability  of 

funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 

is  February  28, 1994.  Applications  must 

be  postmarked  on  or  before  February  28, 

1994. 

ADDRESSES:  Dallas  Regional  Office,  1100 

Commerce  St.,  Room  7B23,  Dallas, 

Texas  75242,  (214)  767-8001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobby  Jefferson,  Acting  Regional 

Director,  Dallas  Regional  OfTice, 

telephone  (214)  767-6001. 

A  pre-bid  conference  will  be  held  on 
February  17,  1994,  in  the  Earl  Cabell 
Federal  Building.  Room  7B23. 1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 


applicant's  management  honesty  or 
financial  integrity. 

Award  Tennination — The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Susp>ension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Urug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

AntiLobbying — Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  from  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
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other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Dated:  January  19,  1994. 
Bobby  JeSerson, 

Acting  Regional  Director,  Dallas  Regional 
Office. 

(PR  Doc.  94-1580  Filed  1-25-94;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  two 
applications  for  scientific  research 
permits  fP497B.  P503M). 

Notice  is  hereby  given  that  the  Idaho 
Cooperative  Fish  and  Wildlife  Research 
Unit  (ICFWRU)  (P497B)  and  the  Idaho 
Department  of  Fish  and'Came  (IDFG) 
(P503M)  have  both  applied  in  due  form 
for  a  permit  to  take  listed  species  of 
Snake  River  salmon  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
vdldlife  permits  (50  CFR  parts  217-227). 

ICFWRU  (P497B)  requests 
authorization  to  lethally  take  juvenile 
listed  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshavi-ytscha)  from  bypass-collection 
facilities  at  the  Lower  Granite  Dam  in 
order  to  determine  the  physiological 
effects  of  collection,  bypass,  and 
transport  on  wild  fish.  ICFWRU  requests 
authorization  to  conduct  this  research 
from  April  15,  to  June  1,  1994. 

IDFG  (P503M)  requests  authorization 
to  take  adult  and  juvenile  listed  Snake 
River  spring/summer  chinook  salmon. 
IDFG  proposes  to  eniunerate  and  collect 
length  information  on  upstream  migrant 
adult  chinook  salmon  in  Chamberlain 
Creek  and  West  Fork  Chamberlain 
Creek.  They  would  also  conduct  pan- 
density  monitoring  by  snorkeling. 
conduct  redd  coimts.  and  collect 


biological  information  from  carcasses. 
The  latter  activities  are  ongoing,  and 
were  previously  covered  by  Permit  823. 
However,  IDFG  proposes  to  combine 
activities  specific  to  the  Chamberlain 
Basin  into  a  single  permit.  IDFG 
requests  authorization  to  conduct  this 
research  from  March  1  through 
November  30  annually  through  1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  siunmaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Dociunents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service.  1335 
East- West  Hwy..  Silver  Spring.  MD 
20910  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division.  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620,  Portland.  OR  97232 
(503-230-5400). 

Dated:  January- 14. 1994. 
WiUiun  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources. 
[PR  Doc.  94-1633  Filed  1-25-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  Amend  Systems 
of  Records. 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Amend  systems  of  records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  five  systems  of 
records  notices  to  its  inventory  of 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended. 

DATES:  The  amendments  will  be 
effective  on  February  25,  1994,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 


ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAIA,  1610  Air  Force 
Pentagon.  Washington.  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gibson  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPt£MENTARY  INFORMATION:  The 
complete  inventory  of  Department  of 
Air  Force  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
Dated:  January  14. 1994. 


Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

AMENDMEtrrS 
F035  AF  MP  A 

SYSTEM  NAME: 

Effectiveness/Performance  Reporting 
Syst»ns  (February  22,  1993,  58  FR 
10322). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with 
'Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040: 

Headquarters  Air  Force  Military 
Personnel  Center.  550  C  Street  W. 
Randolph  Air  Force  Base,  TX  78150- 
4703: 

National  Military  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis. 
MO  63132-2001. 

Headquarters  Air  Reser\'e  Persoimel 
Center,  6760  E.  Irvington  Place  (6600). 
Denver  CO  80280-6600. 

Headquarters  of  major  commands  and 
field  operating  agencies;  con.solidated 
base  personnel  offices;  each  State 
Adjutant  General  Office,  and  Air  Force 
Reserve  and  Air  National  Guard  units. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices.* 
•        *        •        •        • 

retention  ano  disposal: 

Delete  first  paragraph  and  replace 
with  'Copies  of  effectiveness  rejKJrts  are 
retained  until  separation  or  retirement. 
At  separation  or  retirement,  data  subject 
is  presented  with  field  and  command 
record  copies  of  his  or  her  reports. 

The  Headquarters  Air  Force  (HAF) 
copy  is  a  permanent  record  that  is 
forwarded  to  the  National  Military 
Personnel  Records  Center,  9700  Page 
Boulevard.  St.  Louis.  MO  63132-2001. 
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In  the  event  the  member  has  a  Resen-e 
commitment,  the  HAF  copy  is  sent  to 
Headquarters  Air  Reserve  Personnel 
Center.  6760  E.  Irvington  Place  (6600), 
Denver.  CXD  80280-6600.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Personnel. 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon.  Washington, 
DC  20330-1040; 

Chief  of  Air  Force  Reserve, 
Headquarters  United  States  Air  Force, 
1150  Air  Force  Pentagon,  Washington, 
DC  20330-1150; 

and  Director,  Air  National  Guard, 
2500  Army  Pentagon,  Washington,  IX! 
20310-2500.' 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Brigadier  General  Selectee  Effectiveness 
Reports  and  Colonel  and  Lieutenant 
Colonel  Promotion  recommendations 
with  close  out  dates  on  or  before    * 
January  31,  1991,  may  be  exempt  under 
the  provisions  of  5  U.S.C.  552a(k){7) 
from  subsections  of  5  U.S.C.  552a(c)(3); 
(d);  (e)(4)(H];  and  (fl.  as  applicable,  but 
only  to  the  extent  that  disclosure  would 
reveal  the  identity  of  a  confidential 
source.  For  additional  information 
contact  the  system  manager. 

An  exemption  rule  has  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  the 
32  CFR  part  806b.' 

F035  AF  MP  A 

SYSTEM  NAME: 

Effectiveness/Performance  Reporting 
Systems. 

SYSTEM  location: 

Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; and 

National  Military  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-2001. 

Headquarters  Air  Reserve  Personnel 
Center,  6760  E.  Irvington  Place  (6600), 
Denver  CO  80280-6600.  Headquarters  of 
major  commands  and  field  operating 
agencies;  consolidated  base  personnel 
offices;  each  State  Adjutant  General 
Office,  and  Air  Force  Reserve  and  Air 
National  Guard  units.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 


CATEGORIES  Of  MOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  only. 

Officers:  Applies  to  Active  Duty/Air 
National  Guard/Air  Force  Reserve 
personnel  serving  in  grades  Warrant 
Officer  (W-1)  through  Colonel  (0-6). 

Enlisted:  Applies  to  active  duty 
personnel  in  giaues  Airman  Basic  (E-1) 
through  Chief  Master  Sergeant  (E-9), 
and  to  Air  Force  Reserve  personnel  in 
grades  Staff  Sergeant  (E-5)  through 
Chief  Master  Sergeant  (E-9). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Officer  Effectiveness  Reports; 
Education/Training  Reports;  Colonels 
and  Lieutenant  Colonels  Promotion 
Recommendation  Reports;  Enlisted 
Performance  Reports  for  Airman  Basic 
(E-1)  through  Chief  Master  Sergeant  (E- 
9);  Description  of  data  contained 
therein:  Name;  Social  Security  Number; 
active  and  permanent  grades;  specialty 
data;  organization  location  and 
Personnel  Accounting  Symbol;  period  of 
report;  number  of  days  of  supervision; 
performance  evaluation  scales; 
assessment  of  potential,  and  comments 
regarding  ratings. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Regulation 
36-9,  General  Officer  Promotions  and 
Evaluations;  Air  Force  Instruction  36- 
2402,  Officer  Evaluation  System;  Air 
Force  Instruction  36-2403,  Enlisted 
Evaluation  System,  and  E.O.  9397. 

PURPOSE(S): 

Used  to  document  effectiveness/duty 
perfonnance  history;  promotion 
selection;  school  selection;  assignment 
selection;  reduction-in-force;  control 
roster;  reenlistment;  separation;  research 
and  statistical  analyses,  and  other 
appropriate  personnel  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Non-exempt  records  from  this  system 
may  be  disclosed  to  other  federal 
agencies  in  anticipation  of  an 
individual's  assignment  or  upon  actual 
assignment  to  that  agency,  to  the  extent 
that  the  information  is  relevant  and 
necessary  to  the  agency's  decision  on 
the  matter. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 


compilation  of  record  systems  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABILffY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s)  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Copies  of  effectiveness  reports  are 
retained  until  separation  or  retirement. 
At  separation  or  retirement,  data  subject 
is  presented  with  field  and  command 
record  copies  of  his  or  her  reports.  The 
Headquarters  Air  Force  (HAF)  copy  is  a 
permanent  record  that  is  forwarded  to 
the  National  Military  Personnel  Records 
Center,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-2001.  In  the  event  the 
member  has  a  Reserve  commitment,  the 
HAF  copy  is  sent  to  Headquarters  Air 
Reserve  Personnel  Center,  6760  E. 
Irvington  Place  (6600),  Denver,  CO 
80280-6600. 

The  following  exceptions  apply: 

Officers  Field  Record:  Remove  and 
give  to  individual  when  promoted  to 
Colonel,  when  separated  or  retired,  or 
destroy  when  voided  by  action  of  the 
Officer  Personnel  Records  Review 
Board.  When  voided  by  action  of  the  Air 
Force  Board  for  Correction  of  Military 
Records,  forward  all  copies  of  report  to 
Headquarters  United  States  Air  Force 
(HQ  USAF)  when  directed. 

Command  Record:  The  command 
custodian  will  destroy  the  reports  when 
voided  by  action  of  Officer  Persormel 
Records  Review  Board.  When  voided  by 
action  of  the  Air  Force  Board  for 
Correction  of  Military  Records,  forward 
all  copies  of  report  to  HQ  USAF  when 
directed. 

HAF  Record:  Remove  reports  voided 
by  action  of  the  Officer  Personnel 
Records  Review  Board  from  the 
selection  folder  and  file  in  the  board 
recorder's  office  until  destruction. 
Remove  reports  voided  by  action  of  the 
Air  Force  Board  for  Correction  of 
Military  Records  from  selection  folder 
and  submit  to  Board's  Secretariat  with 
duplicate  and  triplicate  copies  for 
custody  and  disposition.  Promotion 
Recommendation  Reports  are  temporary 
documents  maintained  only  at  HQ  Air 
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Force  level  and  are  destroyed  after  their 
purpose  has  been  served. 

Active  Duty  Enlisted: 

Grades  E-3  through  E-€:  On 
separation  or  retirement,  Enlisted 
Performance  Reports  (EPRs)  are 
forwarded  to  the  National  Personnel 
Records  Center,  St.  Louis,  MO  unless 
data  subject  holds  a  reserve  obligation, 
in  which  case  they  are  forwarded  to  Air 
Reserve  Personnel  Center. 

Grades  E-7  through  E-9:  On 
separation  or  retirement,  original  copies, 
those  retained  in  Senior  NCO  selection 
folders  and  those  in  field  record  closing 
before  January  1, 1967,  are  forwarded  to 
the  National  Personnel  Records  Center, 
or  to  Air  Reserve  Personnel  Center  if 
data  subject  holds  a  reserve  obligation. 
Duplicate  copies  closing  January  1, 1967 
or  later  (field  record)  are  returned  to  the 
member  at  separation  or  retirement. 

-Non- Active  Duty  Reserve  Enlisted:  Air 
Force  Reserve  Forces  Noncommissioned 
Officers  Performance  Report;  upon 
separation,  retirement  or  assignment  to 
a  non-participating  reserve  status,  they 
are  forwarded  to  Air  Reserve  Personnel 
Center  for  file  in  the  master  personnel 
record  and  disposed  of  as  a  part  of  that 
record.  Records  are  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 
macerating  or  burning. 

SYSTEM  MANAQER(S)  AND  AOOflESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington. 
DC  20330-1040; 

Chief  of  Air  Force  Reserve, 
Headquarters  United  States  Air  Force, 
1150  Air  Force  Pentagon,  Washington. 
DC  20330-1150:  and 

Director.  Air  National  Guard.  2500 
Army  Pentagon.  Washington.  DC 
20310-2500. 

NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff/Personnel.  Headquarters 
United  States  Air  Force,  Washington  DC 
20330-5060;  or  to  the  Chief  of  Air  Force 
Reserve,  Headquarters  United  States  Air 
Force,  Washington,  DC  20330-1000;  or 
to  the  Director,  Air  National  Guard, 
Washington,  DC  20310-2500;  or  directly 
to  agency  officials  at  the  respective 
system  location.  OfBcial  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 


to  the  Deputy  Chief  of  Staff/Personnel, 
Headquarters  United  States  Air  Force, 
Washington  DC  20330-5060;  or  to  the 
Chief  of  Air  Force  Reserve, 
Headquarters  United  States  Air  Force, 
Washington,  DC  20330-1000;  or  to  the 
Director,  Air  National  Guard, 
Washington,  DC  20310-2500;  or  directly 
to  agency  officials  at  the  respective 
system  location.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CONTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  6x)m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  basis  of  the  ratings  is  observed 
on-the-job  performance  or  by  the 
education/training  progression  of  the 
individual.  Further,  effectiveness 
reports  may  have  as  an  additional 
source  of  information  Letters  of 
Evaluation. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

Brigadier  General  Selectee 
Effectiveness  Reports  and  Colonel  and 
Lieutenant  Colonel  Promotion 
recommendations  with  close  out  dates 
on  or  before  January  31, 1991,  may  be 
exempt  under  the  provisions  of  5  U.S.C 
552a(k)(7)  from  subsections  of  5  U.S.C 
552a(c)(3);  (d);  (e)(4)(H);  and  (0.  as 
applicable,  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  confidential  source.  For  additional 
information  contact  the  system  manager. 

An  exemption  rule  has  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  the 
32  CFR  part  806b. 

F035  AF  MP  P 

SYSTEM  NAME: 

General  Officer  Personnel  Data 
System  (February  22,  1993,  58  FR 
10334). 

CHANGES: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff  for  Personnel, 
Headquarters  United  States  Air  Force. 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040,  and  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base,  TX 
78150-4703.' 


EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  General  Officer  Promotion  and 
Effectiveness  Reports  with  close  out 
dates  on  or  before  January  31, 1991,  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(k)(7)  from  subsections  of  5   • 
U.S.C.  552a(c)(3);  (d);  (e)(4)(H);  and  (f), 
as  applicable,  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  confidential  source.  For  additional 
information  contact  the  system  manager. 

An  exemption  rule  has  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  the 
32  CFR  part  806b.' 

F035  AF  MP  P 

SYSTEM  NAME: 

General  Officer  Personnel  Data 
System. 

SYSTBi  LOCATION: 

Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington, 
DC  20330-1040.  and  Headquarters  Air 
Force  Military  Personnel  Center,  550  C 
Street  W,  Randolph  Air  Force  Base.  TX 
78150-4703. 

CATEOOMES  OF  WOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Retired.  Active  Duty,  and  Active 
Status  Reserve  of  the  Air  Force  General 
Officers. 

CATEOOWES  OF  RECORDS  M  THE  SYSTEM: 

Promotion  board  data:  'Career  Brief 
data/cards;  officer  military  record; 
photographs:  biographies;  retirement 
letters;  dependent  data;  education  data; 
promotion  orders;  assignment  orders; 
demotion  data;  frocking  letters;  case 
studies;  language  data;  effectiveness 
reports,  and  promotion 
recommendations. 

AUTMORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  805,  The  Air  Staff,  and  Air 
Force  Regulation  36-9,  General  Officer 
Promotions  and  Evaluations. 

PURPO«E(S): 

To  record  active  duty  service  and 
performance  data  about  general  officers 
for  use  in  personnel  management 
decisions  and-officer  effectiveness,  to 
include  assignments,  promotions  and 
retirements. 

To  provide  source  data  for  preparing 
or  compiling  personnel  management 
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data  to  include  career  profiles,  seniority 
and  retirement  lists,  memorandums  for 
record  concerning  actions  taken  on 
general  officers  and  statistical  analyses. 

ROUTWE  USES  Of  RCCORDS  MMNTAINEO  IN  THE 
SYSTEM,  MCtUOmO  CATEQOmES  Of  USERS  AND 
TME  PURPOSE  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oO  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Non-exempt  records  from  this  system 
may  be  disclosed  to  other  federal 
agencies  in  anticipation  of  an 
individual's  assignment  or  upon  actual 
assignment  to  that  agency,  to  the  extent 
that  the  information  is  relevant  and 
necessary  to  the  agency's  decision  on 
the  matter. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Department  of 
the  Air  Force's  compilation  of  systems 
of  records  notices  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMO,  ACCESSMQ,  RCTAMMa,  AND 
OlSPOSmQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets/card  files,  on  microfilm,  in 
computers  and  on  computer  output 
products. 

RETRIEVABCirV: 

Records  are  retrieved  by  last  name 
and/or  grade. 

SAFEOUAROS: 

Access  to  these  records  is  given  only 
to  the  Chief  of  Staff,  Deputy  chief  of 
Staff/Personnel.  Assistant  for  General 
Officer  Matters.  Chief  of  Air  Force 
Reserve,  Chief  National  Guard,  and 
other  persons  responsible  for  servicing 
or  reviewing  the  record  system  in 
performance  of  their  official  duties,  who 
are  properly  screened  and  cleared  for 
need-to- know. 

RETENTIOM  ANO  DISPOSAL: 

Retired  General  Officer  records  are 
maintained  indefinitely;  retired 
Lieutenant  General.  Major  General,  and 
Brigadier  General  Officer  records  are 
retained  for  3  years,  then  reviewed  to 
determine  if  there  are  any  materials  of 
historical  value  which  warrant 
indefinite  retention.  If  not,  records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping  or  macerating. 
Computer  records  are  destroyed  by 
degaussing  or  overwriting. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters  United  States  Air  Force, 


1040  Air  Force  Pentagon,  Washington. 
DC  20330-1040. 

NOmCATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
written  inquiries  to  or  visit  the  Deputy 
Chief  of  Staff/Personnel,  Headquarters, 
United  States  Air  Force,  Washington, 
DC  20330-5060.  For  verification 
purposes,  the  individual  should  provide 
full  name,  Social  Security  Number,  and 
active  duty  grade. 

Individuals  may  also  visit  the  Office 
of  the  Assistant  for  General  Officer 
Matters,  Room  4E212.  The  Pentagon, 
Washington,  DC.  to  obtain  information. 
A  requester  should  present  a  military 
identification  card  when  appearing  in 
person  for  information 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Deputy  Chief  of  Staff/ 
Personnel,  Headquarters,  United  States 
Air  Force,  Washington,  DC  20330-5060. 

Individuals  may  also  visit  the  Office 
of  the  Assistant  for  General  Officer 
Matters,  Room  4E212.  The  Pentagon, 
Washington,  DC,  to  obtain  information. 
A  requester  should  present  a  military 
identification  card  when  appearing  in 
person  for  information. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Personnel  data  base;  member,  and 
Inspector  General's  investigations. 

EXEMPTIONS  CiAMEO  FOR  THE  SYSTEM: 

Air  Force  General  Officer  Promotion 
and  Effectiveness  Reports  with  close  out 
dates  on  or  before  January  31, 1991,  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(k)(7)  from  subsections  of  5 
U.S.C.  552a(c)(3);  (d);  (e)(4)(H);  and  (f), 
as  apphcable,  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  confidential  source.  For  additional 
information  contact  the  system  manager. 

An  exemption  rule  has  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  the 
32  CFR  part  806b.  For  further 
information  contact  the  system  manager. 


F035  MPC  N 
SYSTEM  name: 

Assignment  Action  File  (February  22, 
1993,  58  FE  10363). 

CHANGES: 
SYSTEM  K)0(TlflER: 

Change  system  identifier  to  'F035  HC 
E.' 

SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Chief  of  Chaplains.  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113.' 


SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Chaplains,  Headquarters  United 
States  Air  Force,  172  Luke  Avenue,  3rd 
Floor.  Washington,  DC  20330-5113.' 

NOTIFICATION  PROCEDURE: 

Delete  address  and  replace  with 
'Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113.' 

RECORD  ACCESS  PROCEDURES: 

Delete  address  and  replace  with 
'Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor. 
Washington,  DC  20330-5113.' 


F035  HC  E 
SYSTEM  NAME: 

Assignment  Action  File. 

SYSTEM  LOCATION: 

Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor. 
Washington,  DC  20330-5113. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  Duty  Chaplains.  ' 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Forms  used  by  the  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC)  Chaplain's  Office  for 
accession  and  assignments  of  chaplains 
on  active  duty  and  other  chaplain 
personnel  actions.  They  also  contain 
information  and  actions  pertaining  to 
individuals  in  the  areas  of  duty  Air 
Force  Specialty  Code  (AFSC)  change 
requests,  tour  length  change  requests, 
humanitarian  reassignments  and  copies 
of  messages  directing  such  actions. 

AUTHORITY  FOR  MAMTENANCE  Of  THE  SYSTEM: 
10  U.S.C  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
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and  10  U.S.C.  8067,  Designation: 
oflicers  to  perform  certain  professional 
functions,  as  implemented  by  Air  Force 
Instruction  36-2110,  Officer 
Assignments. 

PURPOSE(S): 

Records  are  used  to  answer  requests 
for  assignment  changes,  tour  length 
changes,  duty  AFSC  requests,  special 
assignment  consideration. 

ROUTME  USES  Of  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
T>1E  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DdD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVV4Q,  ACCESSV4Q,  RETAMINQ,  AND 
OtSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  Hie  binders/ 
cabinets. 

retrcvabhjty: 
Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  disposal: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  of  Chaplains,  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
written  inquiries  to  the  Office  of  the 
Chief  of  Chaplains,  Headquarters  United 
States  Air  Force,  172  Luke  Avenue,  3rd 
Floor,  Washington,  DC  20330-5113. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 


system  should  address  vmtten  requests 
to  the  Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force. 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113. 

CONTESTVM  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Member's  application  and 
information  retrieved  from  the 
Personnel  Data  System  (PDS). 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
F045  ATC  C 
SYSTEM  name: 

Cadet  Records  (Februaiy22.  1993.  58 
FR  10382). 

CHANGES: 
SYSTEM  lOEffTIFIER: 

Change  system  identifier  to  "F045 
AETCC 

SYSTEM  location: 

Delete  entry  and  replace  with  'Air 
Force  Reserve  Officer  Training  Corps,  20 
North  Pine  Street,  Maxwell  Air  Force 
Base,  AL  36112-6110,  and  portions 
pertaining  to  each  Reserve  Officer 
Training  Corps  detachment  located  at 
respective  detachments.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices.' 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  Reserve  Officer  Training  Corps 
(AFROTC)  cadets  applying  for,  or 
enrolled  or  previously  enrolled  within 
the  past  three  years,  in  the  professional 
officers  course  or  the  general  military 
course,  if  the  latter  participation  was  in 
a  scholarship  status.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  33,  Appointment  in  Regular 
Component;  10  U.S.C.  103,  Senior 
Reserve  Officers'  Training  Corps;  Air 
Force  Instruction  36-2001,  Air  Force 
Reserve  Officers'  Training  Corps 
(AFROTC);  Air  Force  Regulation  45-3, 
Air  Force  Reserve  Officer  Training 
Corps  Field  Training  Program  and  E.O. 
9397.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Senior  Program,  Air  Force 
Reserve  Officer  Training  Corps,  20 
North  Pine  Street,  Maxwell  Air  Force 
Base,  AL  36112-6110,  and  Commander 
of  appropriate  AFROTC  detachment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
contpilation  of  record  systems  notices.' 

NOmCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
AFROTC  Detachment  Commander  at 
location  of  assignment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

Request  for  information  involving  an 
investigation  for  disenroUment  should 
be  addressed  to  Commander.  Air  Force 
Reserve  Officer  Training  Corps,  20 
North  Pine  Street,  Maxwell  Air  Force 
Base,  AL  36112-6110. 

Individual  should  provide  full  name 
and  Social  Security  Number.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  AFROTC  Detachment 
Commander  at  location  of  assignment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

Request  for  information  involving  an 
investigation  for  disenroUment  should 
be  addressed  to  Commander,  Air  Force 
Reserve  Officer  Training  Corps,  20 
North  Pine  Street,  Maxwell  Air  Force 
Base,  AL  36112-6110. 

Requests  should  include  full  name 
and  Siocial  Security  Number.' 


F045  AETC  C 
SYSTEM  name: 

Cadet  Records. 

SYSTEM  LOCATION: 

Air  Force  Reserve  Officer  Training 
Corps,  20  North  Pine  Street.  Maxwell 
Air  Force  Base.  AL  36112-6110,  and 
portions  pertaining  to  each  Reserve 
Officer  Training  Corps  detachment 
located  at  respective  detachments. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

categories  of  indivtduals  covered  by  the 
system: 

Air  Force  Reserve  Officer  Training 
Corps  (AFROTC)  cadets  applying  for,  or 
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enrolled  or  previously  enrolled  within 
the  past  three  years,  in  the  professional 
officers  course  or  the  general  military 
course,  if  the  latter  participation  was  in 
a  scholarship  status. 

CATEOCWES  OF  RECOADS  IN  THE  SYSTEM: 

Applications  for  enrollment  in  the  Air 
Force  Reserve  Officers'  Training  Corps 
(AFROTC)  courses,  applications  for  the 
AFROTC  scholarship  program, 
substantiation  records  of  qualification 
for  the  courses  or  programs,  acceptances 
of  applications,  awards  of  scholarships, 
records  attesting  to  medical,  academic, 
moral  and  civic  qualifications,  records 
recording  progress  in  flying  instruction. 
Euro-NATO  Joint  Jet  Pilot  Training 
(ENJJPT)  application  data,  academic 
curriculum  and  leadership  training, 
counseling  summaries,  records  of 
disenrollment  from  other  officer 
candidate  training:  records  of  separation 
or  discharge  htim  officer  candidate 
training;  records  of  separation  or 
discharge  of  prior  service  members; 
financial  record  data,  certification  of 
degree  requirements;  Regular 
appointment  nomination  data,  records 
tendering  and  accepting  commissions, 
records  verifying  national  agency  checks 
or  background  investigation,  records 
required  or  proffered  during 
investigations  for  disenrollment,  legal 
opinions,  letters  of  recommendations, 
corroboration  by  civil  authorities, 
awards,  citations;  and  allied  papers. 

Field  training  administration  records 
consist  of  student  assignment/orders,  in- 
processing  checklist,  counseling 
records,  drill  evaluation,  weekly 
quarters  inspection,  discrepancy 
reports,  student  performance  reports. 
Flight  instruction  program  records 
consist  of  student  eligibility,  grade 
sheets  and  performance  records, 
training  certificates,  waiver  and 
elimination  actions. 

AUTMOflrTY  FOA  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  33,  Appointment  in  Regular 
Component;  10  U.S.C.  103,  Senior 
Reserve  Officers'  Training  Corps:  Air 
Force  Instruction  36-2001,  Air  Force 
Reserve  Officers'  Training  Corps 
(AFROTC);  Air  Force  Regulation  45-3. 
Air  Force  Reserve  Officer  Training 
Corps  Field  Training  Program  and  E.O. 
9397. 

PURPOSE(S): 

Used  for  recruiting  and  qualifying  a 
candidate  for  acceptance  as  an  AFROTC 
cadet,  continuing  the  cadet  in  the 
program  and  awarding  an  Air  Force 
commission. 


ROUTME  USES  OF  RECORDS  MAINTAINCD  M  THE 
SYSTBI,  MCLUOINQ  CATEOOniES  OF  USERS  ANO 
THE  PimPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUOES  ANO  PRACTICES  FOR  STORWO, 
RETRIEVmO,  ACCESSMO,  RETAININQ,  ANO 
DiSPOSINQ  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  note  books/ 
binders,  in  computers  and  on  computer 
output  products. 

RETRIEVABItrrY: 

Retrieved  by  name,  Social  Security 
Number  and  detachment  number. 

SAFEGUARDS: 

Records  are  accessed  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  ANO  DISPOSAL: 

Records  at  unit  of  assignment  are 
destroyed  one  year  after  acceptance  of 
commission  or  one  year  after 
disenrollment.  Records  at  HQ  AFROTC 
for  disenrolled  cadets  are  destroyed 
after  three  years.  Computer  records  are 
destroyed  when  no  longer  needed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director  of  Senior  Program.  Air  Force 
Reserve  Officer  Training  Corps.  20 
North  Pine  Street.  Maxwell  Air  Force 
Base,  AL  36112-6110,  and  Commander 
of  appropriate  AFROTC  detachment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  AFROTC  Detachment 
Commander  at  location  of  assignment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 


Request  for  information  involving  an 
investigation  for  disenrollment  should 
be  addressed  to  Commander,  Air  Force 
Reserve  Officer  Training  Corps,  20 
North  Pine  Street,  Maxwell  Air  Force 
Base.  AL  36112-6110.  Requests  should 
include  full  name  and  SSN. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
AFROTC  Detachment  Commander  at 
location  of  assignment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

Request  for  information  involving  an 
investigation  for  disenrollment  should 
be  addressed  to  Commander.  Air  Force 
Reserve  Officer  Training  Corps.  20 
North  Pine  Street.  Maxwell  Air  Force 
Base,  AL  36112-6110.  Requests  should 
include  full  name  and  SSN. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  records  in  the  system  are 
educational  institutions,  secondary  and 
higher  learning;  goverrmient  agencies; 
civilian  authorities;  financial 
institutions;  previous  employers; 
individual  recommendations, 
interviewing  officers;  and  civilian 
medical  authorities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C 
552a(k](5).  as  appUcable,  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1).  (2).  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

F125  ATC  A 

SYSTEM  NAME: 

Management  Information  and 
Research  System  (MIRS)  (February  22, 
1993,  58  FR  10452). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Change  system  identifier  to  'F125  AF 
SPC 
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SYSTEM  location: 

Delete  entry  and  replace  with 
'Headquarters.  Air  Force  Security  Police 
Agency.  8201  H  Avenue,  Kirtland  Air 
Force  Base,  NM  87117-5664.' 

CATEOOWES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  prisoners  who  are  in  confinement 
or  rehabilitation  at  any  Air  Force  or 
Federal  Correctional  and/or 
Rehabilitation  facility.' 


retrievabiuty: 

Delete  entry  and  replace  with 
'Retrieved  by  Social  Security  Number.' 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Headquarters,  Air  Force 
Security  PoUce  Agency.  8201  H  Avenue. 
Kirtland  Air  Force  Base.  NM  87117- 
5664.' 

notification  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander, 
Headquarters,  Air  Force  Security  Police 
Agency,  8201  H  Avenue,  Kirtland  Air 
Force  Base,  NM  87117-5664.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Headquarters,  Air  Force 
Security  Pohce  Agency,  8201  H  Avenue, 
Kirtland  Air  Force  Base,  NM  87117- 
5664.' 


F125  AF  SP  C 
SYSTEM  NAME: 

Management  Information  and 
Research  System  (MIRS). 

SYSTEM  LOCATION: 

Headquarters.  Air  Force  Security 
Police  Agency,  8201  H  Avenue.  Kirtland 
Air  Force  Base.  NM  87117-5664. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  prisoners  who  are  in 
confinement  or  rehabilitation  at  any  Air 
Force  or  Federal  Correctional  and/or 
Rehabihtation  facility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Significant  dates,  intelligence 
quotient  and  achievement  scores, 
psychological  tests  scores,  military 


history,  discipline  involvement,  military 
justice  data,  personal  identifier  data, 
personal  history,  confinement  history, 
rehabilitation  history,  performance 
rating,  type  of  discharge,  long  or  short 
term  return  to  duty  performance  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
Air  Force  Instruction  31-205.  The  Air 
Force  Corrections  Program,  and  E.O. 
9397. 

PURP0SE(6): 

Uses  for  statistical  analysis  to  support 
management  decision  making  to 
evaluate  the  effectiveness  of  and 
improve  program  elements,  and  to 
provide  data  for  research  studies  and 
management  reports. 

ROUTME  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  systems  notices 
apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMO,  ACCESSING,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and  on 
computer  output  products. 

RETRCVABHJTY: 

Retrieved  by  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Current  data  base  is  maintained  while 
individual  is  in  correction  or 
rehabilitation  program  or  appellate 
leave. 

Historical  data  base  is  retained  for  20 
years.  Records  are  destroyed  by  tearing 
into  pieces,  macerating,  pulping, 
shredding,  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Headquarters.  Air  Force 
Security  Police  Agency,  8201  H  Avenue, 
Kirtland  Air  Force  Base,  NM  87117- 
5664. 

NOTVICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander, 
Headquarters,  Air  Force  Security  Police 
Agency,  8201  H  Avenue,  Kirtland  Air 
Force  Base,  NM  87117-5664. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Headquarters,  Air  Force 
Security  Police  Agency,  8201  H  Avenue. 
Kirtland  Air  Force  Base,  NM  87117- 
5664. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

FBI  and  military  records,  supervisors, 
commanders,  lawyers,  doctors, 
chaplains,  other  USAF  officials. 
American  Red  Cross. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBil: 

Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(j)(2),  as  applicable,  but  only 
during  the  period  the  individual  is 
confined  or  in  rehabilitation  at  an  Air 
Force  or  Federal  correctional  facility. 
For  more  information  contact  the  system 
manager. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)(1).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b. 
[PR  Doc.  94-1425  Filed  1-25-94:  8:45  ami 

SILUNQCOM  B000-O«-F 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 
Date  ofMeeting:  10  February  1994. 
Time  ofMeeting:  1000-1400. 
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Place:  Alexandria.  VA. 

Agenda:  The  Army  Science  Board's 
Analysis,  Test  and  Evaluation  Issue  Group 
will  meet  to  conduct  a  review  of  the 
operation  of  the  Operational  Test  and 
Evaluation  Command.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)695-0781. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  94-1788  Filed  1-25-94:  845  am] 

BILUNG  CODE  3710-Oe-M 


Department  of  the  Navy 

Intent  to  Grant  Partially  Exclusive 
Patent  License;  Results  MA 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Results  MA  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  to  practice 
the  Government-owned  invention 
described  in  U.S.  Patent  No.  5.039,228. 
"Fixtureless  Environmental  Stress 
Screening  Apparatus"  issued  August  13, 
1991. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3).  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
FOR  FURTHER  tNFORMATION  COffTACT: 
Mr.  R.  J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3). 
Ballston  Tower  One,  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  January  11,  1994. 
Michael  P.  Rununel. 

LCDR.  JAGC,  USM.  Federal  Register  Liaison 

Officer. 

(FR  Doc.  94-1574  Filed  1-25-94;  8:45  am] 

BILUNO  CODE  3nO-AE-M 


DEPARTMENT  OF  ENERGY 

Renewal  of  Environmental 
Management  Advisory  Board 

Pursuant  to  section  14(a)(2)(A)  of 
Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  and  in 
accordance  with  §  101-6. 1015(a)  of  title 
41,  Code  of  Federal  Regulations,  and 
following  consultation  with  the 


Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the 
Environmental  Management  Advisory 
Board  has  been  renewed  for  a  2-year 
period  beginning  January  16. 1994.  The 
Board  will  provide  advice  to  the 
Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management. 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management  with  advice  and 
recommendations  on  both  the  substance 
and  the  process  of  the  Programmatic 
Environmental  Impact  Statement  and 
other  Environmental  Management 
projects  and  issues,  such  as  future  land 
use.  occupational  and  public  health 
concerns  and  management  control 
effectiveness,  from  the  perspectives  of 
affected  groups  and  State  and  local 
Governments.  Consensus 
recommendations  to  the  Def>artment  of 
Energy  from  the  Board  on  pragmatic 
nationwide  resolution  of  numerous 
difficult  issues  will  help  achieve  the 
Department's  objective  of  an  integrated 
environmental  restoration  program. 

Additionally,  the  renewal  of  the 
Environmental  Management  Advisory 
Board  has  been  determined  to  be 
essential  to  the  conduct  of  Department 
of  Energy  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Energy  by  law  and 
agreement.  The  Board  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Board  may  be  obtained  from 
Rachel  Murphy  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  DC  on  January  18, 
1994. 

Manda  L,  Morris, 

Deputy  Advisory  Committee  Management 
Officer 

|FR  Doc.  94-1607  Filed  1-25-94;  8:45  am) 
Biuma  cooc  mso-oi-m 


Finding  of  No  Significant  Impact 
Interim  Storage  of  Plutonium 
Components  at  the  Pantex  Plant, 
Amarillo,  TX 

AGENCY:  United  States  Department  of 

Energy. 

ACTION:  Finding  of  No  Significant 

Impact  for  the  Interim  Storage  of 

Plutonium  Components  at  the  Pantex 

Plant. 


SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq.,  the  Council  on 
Environmental  Quality  regulations 
implementing  the  National 
Environmental  Policy  Act.  40  CFR  1500 
et  seq.,  and  the  United  States 
Department  of  Energy's  implementing 
procedures,  10  CFR  1021.  the 
Department  of  Energy  has  prepared  an 
Environmental  Assessment  (EKDE/EA- 
0812.  January  1994)  to  evaluate  the 
potential  environmental  impacts  of 
increased  interim  storage  of  plutonium 
components  (pits)  at  the  Pantex  Plant 
located  in  Carson  County  about  17  miles 
northeast  of  Amarillo,  Texas. 

The  Environmental  Assessment 
analyzed  the  potential  environmental 
impacts  of  interim  storage  of  up  to 
20,000  pits  at  the  Pantex  Plant  until 
decisions  can  be  implemented  on  the 
long-term  storage  of  plutonium  required 
for  national  security  purposes  and  on 
the  disposition  of  surplus  plutonium.  In 
response  to  comments  received  from 
State  and  local  officials  and  other 
stakeholders,  the  Department  has 
decided  to  store  no  more  than  12,000 
pits  at  Pantex  until  it  completes  a  site- 
wide  environmental  impact  statement 
covering  all  current  and  proposed 
facilities  and  activities  at  Pantex.  A 
Record  of  Decision  for  this 
environmental  impact  statement  will  be 
issued  by  November  15,  1996.  The 
Department's  interim  storage  decision 
will  enable  approximately  three  more 
years  of  nuclear  weapons 
dismantlement  activities  at  Pantex.  The 
Department  now  envisions  that  the 
Pantex  Site-Wide  Environmental  Impact 
Statement  will  address  all  storage 
requirements,  including  alternative 
locations,  for  all  plutonium,  highly 
enriched  uranium,  tritium,  and 
classified  weapons  components  that 
result  from  Pantex  dismantlement 
activities.  Scoping  meetings  for  this 
Environmental  Impact  Statement  will  be 
held  in  Amarillo.  "Texas,  and  at  other 
sites  that  might  be  affected  by  the 
activities  at  Pantex  by  June  30, 1994.  In 
addition,  the  Reconfiguration 
Programmatic  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
in  1995.  It  will  analyze  all  reasonable 
long-term  pit  storage  alternatives  and 
discuss  the  disposition  options  the 
Department  is  considering,  and  the 
Record  of  Decision  will  include 
decisions  on  pit  storage  locations.  The 
Pantex  Site-Wide  Environmental  Impact 
Statement  will  take  into  account  any 
decisions  resulting  from  the 
Reconfiguration  Programmatic 
Environmental  Impact  Statement. 

The  Department  of  Energy  provided  a 
pre-approval  review  copy  of  the 
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Environmental  Assessment  to  the  State 
of  Texas  in  December  1992. 
Subsequently,  the  State  provided  the 
pre-approval  Environmental  Assessment 
to  interested  and  affected  members  of 
the  public.  State  and  public  comments 
were  submitted  to  the  Departmont  for 
consideration  during  February  and 
March.  1993.  In  response  to  these 
comments,  the  Department  reviev»red 
and  revised  the  Environmental 
Assessment  and  added  a  Comment 
Response  Document.  This  revised  pre- 
approval  Environmental  Assessment 
was  issued  on  November  11, 1993,  for 
public  review  and  comment. 

The  Department  then  held  a  public 
meeting  on  December  6, 1993,  in 
Amarillo,  Texas,  to  discuss  the  revised 
Environmental  Assessment  arid 
Conmient  Response  Document  and  to 
respond  to  comments  from  State  and 
local  ofllcials  and  the  public. 
Subsequent  to  the  public  meeting,  the 
Department  accepted  written  comments 
on  the  revised  pre-approval 
Environmental  Assessment  until 
December  20. 1993.  The  Environmental 
Assessment  was  expanded  to  include 
the  Department's  response  to  the 
comments  received  on  the  revised 
Environmental  Assessment 

Based  upon  the  analyses  in  the 
Enviroimiental  Assessment  and  after 
careful  consideration  of  all  comments 
from  State  and  local  officials  and 
members  of  the  public,  the  Department 
of  Energy  has  determined  that  storage  of 
no  more  than  12,000  pits  at  Pantex  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  within  the 
meaning  of  the  National  Environmental 
Pohcy  Act  Therefore,  an  environmental 
impact  statement  is  not  required  and  the 
Department  issues  this  Finding  of  No 
Significant  hnpacL 

ADDRESSES  AND  FURTHER  INFORMATION: 
Persons  requesting  additional 
information  regarding  this  action  or 
desiring  a  copy  of  the  Environmental 
Assessment  should  contact:  Mr.  Thomas 
Walton,  Public  Affairs  Officer,  Amarillo 
Area  Office,  P.O.  Box  30030,  Amarillo. 
Texas  79120,  (806)  477-3120. 

Copies  of  the  Environmental 
Assessment  are  available  for  public 
review  at  the  following  Department  of 
Energy  reading  rooms: 
U.S.  Department  of  Energy,  Freedom  of 

Information  Reading  Room,  Forrestal 

Building,  room  lE-190,  1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586- 

6020. 
U.S.  Department  of  Energy,  Reading 

Room,  Amarillo  College,  Lynn 

Library A^aming  Center,  P.O.  Box 


447,  Amarillo,  Texas  79178,  (806) 
371-5400. 
U.S.  Department  of  Energy,  Reading 
Room,  Carson  County  Library,  P.O. 
Box  339,  Panhandle.  Texas  79068, 
(806) 537-3742. 

For  general  information  regarding  the 
Department  of  Energy  National 
Environmental  Policy  Act  process, 
please  contact:  Ms.  Carol  M.  Borgstrom, 
U.S.  Department  of  Energy,  Office  of 
National  Environmental  Policy  Act 
Oversight,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586- 
4600  or  (800) 472-2756. 
SUPP1.EMENTARV  INFORMATION:  The 
Pantex  Plant  is  located  in  Carson 
County,  about  17  miles  northeast  of 
Amarillo,  Texas,  and  central  to  the 
panhandle  of  Texas.  As  a  component  of 
the  national  nuclear  weapons  research, 
development,  and  production  complex 
administered  by  the  Department  of 
Energy,  the  primary  mission  of  Pantex  is 
the  assembly,  disassembly,  and 
surveillance  of  nuclear  weapons.  Within 
the  disassembly  portion  of  the 
Department  of  Energy  mission,  weapons 
are  returned  to  Pantex  from  the 
Department  of  Defense,  disassembled 
and  the  plutonium  pits  stored  at  Pantex. 

Two  factors  combine  to  create  the 
need  for  increased  interim  storage  of 
pits.  First,  decisions  to  reduce  the  sire 
of  the  nuclear  weapons  stockpile  have 
accelerated  the  accumulation  of  pits. 
These  pits  need  to  be  stored  on  an 
interim  basis  until  decisions  can  be 
implemented  on  the  long-term  storage  of 
plutonium  required  for  national  security 
purposes  and  on  the  disposition  of 
surplus  plutonium. 

Second,  pits  are  no  longer  being 
shipped  from  Pantex  to  the  Rocky  Flats 
Plant,  near  Golden,  Colorado,  to  be 
recycled.  This  function  was  temporarily 
halted  at  the  Rocky  Flats  Plant  in  1989 
to  make  improvements  in  the  o,,erations 
and  fecilities.  In  January  1992,  pit 
recycle  operations  were  suspended 
indefinitely.  Subsequently,  the 
Department  has  decided  to  no  longer 
maintain  a  nuclear  component 
production  capability  at  the  Rocky  Flats 
Plant. 

Proposed  Action  Described  in  the 
Environmental  Assessment  and 
Decision:  The  proposed  action  as 
described  in  the  Environmental 
Assessment  was  to  provide  additional 
storage  beyond  the  present  pit  storage 
capacity  (6,800  pits)  for  up  to  20,000 
pits  for  an  interim  time  period.  In 
response  to  comments  received  from 
State  and  local  officials  and  other 
stakeholders,  the  Department  has 
decided  to  increase  the  interim  storage 
of  pits  at  Pantex  imder  this  Finding  of 


No  Significant  Impact  to  no  more  than 
12,000  pits.  There  would  not  be  a  need 
to  construct  or  demolish  any  additional 
facilities;  nor  would  there  bie  any 
increased  generation  or  management  of 
wastes,  uncontained  plutonium 
handling,  or  plutonium  processing  as  a 
result  of  this  decision.  The  Department 
will  implement  this  decision  in  the 
same  manner  as  described  in  the 
proposed  action  for  storage  of  20,000 
pits  with  one  exception,  the  number  of 
magazines  that  will  be  utilized. 
Approximately  31  magazines  will  be 
used  instead  of  49.  The  operations  will 
remain  the  same  in  that  inspections  and 
inventories  of  pits  will  be  carried  out  in 
the  same  manner,  the  method  of  storage 
will  remain  as  described  in  the 
proposed  action,  and  the  number  of  pits 
stored  in  each  magazine  will  remain  the 
same. 

Two  types  of  magazines  exist  at 
Pantex.  There  are  18  Modified- 
Richmond  magazines,  and  42  Steel  Arch 
Construction  magazines.  Currently, 
Steel  Arch  Construction  magazines  are 
not  utilized  for  pit  storage. 
Dismantlement  activities  at  Pantex  will 
continue  and  pit  storage  will  be 
expanded  to  include  the  Zone  4  Steel 
Arch  Construction  magazines  consistent 
with  the  Environmental  Assessment  and 
the  Final  Safety  Analysis  Report  for 
Zone  4  and  all  magazines  will  use  the 
preferred  interim  storage  configurations 
in  the  Environmental  Assessment.  The 
preferred  interim  storage  configurations 
are  either  multiple  stacking  of 
containers  placed  horizontally  on 
pallets  or  a  single  layer  of  containers 
placed  vertically  on  the  floor  with  aisles 
to  facilitate  access  for  inventory  and    < 
surveillance  activities.  Because  of  its 
overall  advantages,  storage  eventually 
will  be  accomplished  using  the  multiple 
stacked  configuration.  After  successful 
completion  of  the  Department's 
Operational  Readiness  Review  for 
horizontal  stacking,  scheduled  for  mid- 
February  1994,  storage  using  this 
configuration  will  begin.  Until  then, 
storage  will  be  undertaken  using  the 
vertical  configuration  previously 
described.  The  number  of  pits  that 
could  be  held  within  each  of  the  18 
Modified-Richmond  magazines  will 
increase  from  378  pits  to  a  maximum  of 
440  as  accomplished  by  using  a 
horizontal  palletized  multiple  stacking 
configuration.  In  addition,  each  Steel 
Arch  Construction  magazine  will  hold 
up  to  384  or  392  pits,  in  the  vertical 
single-layer  or  horizontal  palletized 
multiple  stacking  configurations, 
respectively. 

These  two  configuration^)  represent 
the  limiting  cases  for  the  numl>ers  of 
pits  held  in  a  single  Modified-Richmond 
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or  Steel  Arch  Construction  magazine.  In 
the  vertical  configiiration,  individual  pit 
containers  may  rest  on  casters  rather 
than  on  the  concrete  floor  of  magazines. 
This  will  facilitate  inventory  operations 
and  worker  safety,  and  accommodate 
operational  needs.  In  addition,  some 
Steel  Arch  Construction  magazines  will 
be  reserved  for  assembled  weapons  and 
component  staging  activities  that  have 
taken  place  in  the  past,  and  will 
continue  in  these  facilities. 

Each  pit  is  clamped  in  a  holding 
fixture  and  inserted  in  a  storage 
container  comprised  of  a  carbon  or 
stainless  steel  drum  lined  with  a 
nominal  three  inches  of  insulating  and 
cushioning  material.  The  pallets  for  the 
horizontal  multiple  stacking 
configuration  are  designed  to  ensure 
structural  integrity  and  stability.  An 
electric  forklift  with  shielding  for 
radiation  protection  will  be  used  for 
storage,  retrieval,  and  inventory 
operations  for  the  horizontal  palletized 
stacking  configuration.  The  shielded 
forklift  has  a  passive  guidance  system 
(e.g.,  rail  guides,  wire  guides,  etc.,), 
which  prevents  the  forklift  fit)m  veering 
from  the  aisle,  and  is  equipped  with  a 
lateral  motion,  turret-type  fork 
assembly,  which  allows  palletized  pit 
containers  to  be  stacked  and  retrieved. 

Alternatives:  The  Environmental 
Assessment  considers  the  alternatives  of 
No  Action.  Combination  of  the  Proposed 
Action  Storage  at  Pantex  with  Storage  at 
Other  Department  of  Energy  Sites 
(Savarmah  River  Site,  Los  Alamos 
National  Laboratory,  and  the  Hanford 
Site),  Supplement  No-Action 
Alternative  Storage  Capacity  with 
Storage  at  Other  Department  of  Energy 
Sites,  and  Interim  Storage  at  a 
Department  of  Defense  Facility.  Based 
on  the  analysis  in  the  Environmental 
Assessment,  none  of  the  alternatives 
would  provide  sufficient  increased 
interim  storage  capacity  for  pits  while 
continuing  disassembly  operations  at 
the  anticipated  rate,  and  none  would 
meet  other  programmatic  objectives,  i.e., 
to  provide  an  approach  that  is  timely 
and  cost  effective  and  utilizes  to  the 
maximum  extent  practicable  existing 
facilities  and  infrastructures. 

Environmental  Impacts:  Routine 
Operating  Conditions:  Under  normal 
operating  conditions,  the  storage  of  up 
to  12,000  pits  would  result  in  only 
minor  releases  of  air  pollutants 
associated  with  equipment  engines  and 
a  minor  increase  in  particulates  (dust) 
associated  with  forklift  operations  in 
moving  security  blocks  and  pit 
containers  to  the  magazines.  There 
would  be  no  impact  to  water  resources, 
flood  plains,  wetlands,  cuhural 
resources,  or  other  site  featuires.  No  new 


facilities  are  required  to  increase  storage 
capacity.  Consequently,  there  would  be 
no  environmental  impact  due  to  the 
need  for  construction  or  significant 
modification  of  facilities. 

The  primary  impact  of  routine 
operations  is  occupational  radiation 
exposure  to  workers  involved  in 
placement  of  pits  into  storage  and 
periodic  inspections  and  inventories  of 
pits  stored  on  an  interim  basis. 
Increasing  the  number  of  pits  fi-om  6,000 
to  12,000  will  increase  the  estimated 
cumulative  personnel  exposure  by 
approximately  14  percent  (fi-om  67.8 
person-rem  per  year  as  reflected  in 
Appendix  F  of  the  Environmental 
Assessment  to  approximately  80.4 
person-rem  per  year).  For  all  operations 
at  the  Pantex  Plant,  worker  radiation 
doses  are  maintained  below  the 
annually  established  Pantex  operating 
limit  of  1  rem  per  year.  This  limit  is 
well  below  the  federally  mandated  limit 
of  5  rem  per  year.  Limiting  the  number 
of  pits  stored  at  Pantex  on  an  interim 
basis  to  a  maximum  of  12,000  pits 
would  reduce  the  cumulative  Personnel 
Exposure  (person-rem/yr)  estimated  to 
occur  fixjm  the  proposed  action  in 
Appendix  F  of  the  Environmental 
Assessment  fi'om  92.4  person-rem  per 
year  to  80.4  person-rem  per  year.  The 
reduction  would  result  from  reducing 
the  total  number  of  magazines 
inventoried  on  an  annual  basis  from  40 
magazines  per  year  to  24  magazines  per 
year.  The  handling  procedures  and  rate 
of  fill  of  the  magazines  described  in  the 
Environmental  Assessment  remain 
unchanged.  Individual  exposures  would 
be  maintained  well  within  Federal  and 
Department  guidelines.  Emphasis  will 
be  placed.on  ensuring  that  doses  to 
workers  will  be  minimized  through 
implementation  of  "As  Low  As 
Reasonably  Achievable"  practices. 

Additionally,  the  level  of  penetrating 
radiation  expected  to  result  from  storage 
of  up  to  12,000  pits  would  result  in  no 
measurable  effect  on  exposure  to  an 
individual  occupying  a  position  for  an 
entire  year  at  the  nearest  Pantex  site 
boundary.  Such  a  level  would  be 
indistinguishable  from  natural 
background  radiation.  No  adverse  health 
effects  would  be  expected  among  the 
general  public  as  a  result  of  routine 
operations  from  this  action. 

Abnormal  Events/Accidents:  The 
Department  of  Energy  analyzed  a  series 
of  potential  accidents  in  the 
Environmental  Assessment.  By  using 
conservative  assumptions  (i.e.,  those 
that  tend  to  overestimate  potential 
impacts),  the  Department  of  Energy 
attempted  to  bound  all  reasonably 
foreseeable  adverse  impacts.  The 
Department  of  Energy  analyzed  impacts 


from  abnormal  events  having  a 
probability  of  occurrence  of  greater  than 
one  in  a  million  (1  x  10-*). 

Potential  accident-initiating  events 
considered  in  the  Safety  Analysis 
Report  of  the  Zone  4  magazines  were 
reviewed  for  (Kttential  impact.  Included 
were  earthquakes,  external  explosions, 
forklift  accidents,  missiles,  tornados, 
and  aircraft  crashes.  The  potential  for 
consequences  for  an  abnormal  event/ 
accident  range  from  negligible  to 
marginal.  No  consequences  to  the  public 
or  the  environment  would  be 
anticipated.  The  workers  in  the 
immediate  vicinity  of  the  accident  site 
could  receive  a  marginal  radiation  dose. 
An  analysis  performed  of  the  likelihood 
of  an  aircraft  crash  into  a  Modified- 
Richmond  or  Steel  Arch  Construction 
magazine  in  Zone  4  indicated  an  annual 
probability  of  less  than  1  x  10-*  per  year. 

Because  the  Ogallala  Aquifer  is  the 
primary  water  source  for  most  of  the 
Texas  Panhandle,  and  in  response  to  the 
expressed  interest  of  State  and  local 
officials  and  the  public  regarding 
possible  contamination  of  the  aquifer, 
the  Department  of  Energy  performed 
additional  analyses  on  potential  impacts 
to  the  aquifer.  The  analyses  describe  the 
potential  for  aquifer  contamination 
should  plutonium  be  released  to  the 
enviromnent  within  an  80-km  radius  of 
the  Pantex  Plant.  No  accident  or  routine 
operating  condition  with  a  probability 
greater  than  1x10-*  was  identified  that 
could  result  in  a  plutonium  release 
having  an  impact  on  the  Ogallala 
Aquifer.  In  the  unlikely  event  of  an 
accident  that  resulted  in  a  release  of 
plutonium,  it  is  expected  that  the 
majority  of  the  radioactivity  (90  percent) 
deposited  on  the  soil  surface  would 
remain  in  that  top  layer  of  soil.  Because 
plutonium  is  relatively  immobile  in 
soils  similar  to  those  found  at  and  near 
the  Pantex  site,  no  effects  to  the  Ogallala 
Aouifer  would  be  expected. 

Determination:  Based  upon  the 
analyses  in  the  Environmental 
Assessment,  and  after  careful 
consideration  of  comments  received,  the 
Department  of  Energy  has  determined 
that  the  storage  of  no  more  than  12,000 
pits  at  Pantex  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
Environmental  Impact  Statement  is  not 
required  and  the  Etepartment  issues  this 
Finding  of  No  Significant  Impact. 

Any  new  Finding  of  No  Significant 
Impact,  if  that  should  prove  necessary, 
that  relies  on  the  Environmental 
Assessment  for  Interim  Storage  of 
Plutonium  Components  at  the  Pantex 
Plant  will  be  issued  only  after 
consultation  with  State  and  affected 
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stakeholders  regarding  DOE's  views  of 
the  need  for  a  revised  Finding  of  No 
Significant  Impact  and  after  a  public 
meeting  in  Amarillo  to  consider  the 
proposed  Finding  of  No  Significant 
Impact.  If  a  new  Finding  of  No 
Significant  Impact  is  issued,  it  will 
respond  to  comments  received  during 
the  consultation  and  public  meeting 
process. 

Issued  at  Washington.  DC,  this  January  19, 
1994. 

Tara  OToole, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

IFR  Doc.  94-1510  Filed  1-25-94.  8:45  ami 

BtUJNG  CODE  M$0-ei-,p 


Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration.  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMAHY;  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  February  25. 1994.  If  you 
anticipate  that  you  will  be  submitting 


comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so,  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  WFORKUTION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry.  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-538 

3.  1902-0061 

4.  Gas  Pipeline  Certificates:  Initial 
Service 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  1  respondent 
10. 1  response 

11.  320  hours  per  response 

12.  320  hours 

13.  FERC-538  is  an  application  filing  to 
request  the  Commission  to  order  an 
interstate  natural  gas  pipeline  to 
provide  service  to  the  LDC/ 
municipality  or  natural  gas  company. 
Data  is  needed  to  determine  if  such 
connection/service  would  be  in  the 
public  interest. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C  3506(a) 
and(c)(l)). 

Issued  in  Washington,  DC,  January  14. 
1994. 

Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

(PR  Doc.  94-1609  Filed  1-25-94;  8:45  am) 

BILUMG  CODE  e4S<M>1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER90-62S-010  et  aL] 

New  England  Power  Company  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  13. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Co. 

[Docket  Nos.  ER90-525-010  and  ER91-565- 
004] 

Take  notice  that  on  January  6.  1994. 
New  England  Power  Company  (NEP) 
filed  an  amended  refund  compliance 
report  associated  with  certain  refund 
obligations  under  Docket  Nos.  ER90- 
525-000  et  al.  and  ER91 -565-000  ef  d. 
NEP  has  revised  the  calculation  of  its 
refund  eunounts  to  correct  the  allocation 
of  its  purchased  power  tracker  refund  to 
customers  under  Docket  No.  ER90-525- 

000  et  al.  NEP  stated  that  the  revised 
allocation  will  result  in  increases  and 
decreases  in  the  amount  of  the  refund 
among  individual  customers. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Mass  Electric  Co. 

(Docket  No.  ER92-67-006] 

Take  notice  that  on  January  6, 1994. 
Western  Mass  Electric  Company 
tendered  for  filing  its  refund  re{>ort  in 
the  above-referenced  docket 

Comment  date.  January  28.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Co. 

[Docket  Nos.  ER93-1 50-002  and  EL93-10- 
002] 

Take  notice  that  Boston  Edison 
Company  (Boston  Edison)  of  Boston 
Massachusetts  on  December  29, 1993. 
filed  revised  decommissioning  charges 
in  compliance  with  the  Federal  Energy 
Regulatory  Commission's  December  3. 
1993  order  in  Docket  Nos.  ER93-150- 

001  and  EL93-10-001  which  apply  to 
those  privately-owned  and  municipally- 
owned  utilities  who  have  long-term 
capacity  and  energy  entitlements  in  its 
Pilgrim  Nuclear  Power  Station.  The 
names  of  the  customers  and  the  rate 
schedule  numbers  of  their  contracts  are: 


Customer 


Commonwealth  Dectnc  Company 

Morrtaup  Electnc  Company  

Reading  Munici^  Ug/tt  Depart- 


ment 


Rate 
schecMe 
number 


68 
69 

113 
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Customef 

Rate 
schedule 
number 

Boyteton  Municipal  Light  Depart- 
ment   

rr 

Hotyoke  Gas  &  Electric  Depart- 
ment   

79 

Hudson  Light  &  Power  Depart- 
ment   

83 

Littleton   Electric   Light  &  Water 
Department  

MartJtehead  Munictpal  Light  De- 
partment   

Middteborough  Municipal  Gas  and 
Electric  Deoartment  

85 

87 

102 

North  Attlelxxo   Electric   Depart- 
ment   

89 

Peabody  Municipal  Plant 

91 

Shrewstxjry  Municipal  Light  Plant 
Tempteton      Murucipal      Lighting 
Plant 

93 
95 

Wakefield  Municipal  Light  Depart- 

97 

West    Boylston    Municipal    Light 

Department  

WestfieW  Gas  &  Electnc  Light  De- 

99 

81 

Boston  Edison  states  that  its  filing  has 
been  served  on  each  affected  customer 
and  on  the  Massachusetts  Department  of 
Public  Utilities,  and  has  been  posted  as 
required  by  the  Commission's 
regulations. 

Comment  dote:  January  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Milford  Power  Limited  Partnership 

[Docket  No.  ER93-493-0011 

Take  notice  that  on  December  29. 
1993,  Milford  Power  Limited 
Partnership  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  January  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Co. 

[Docket  Nos.  ER93-545-000  and  ER93-219- 
002] 

Take  notice  that  on  December  30, 
1993.  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  the 
Utilities  System  Companies,  filed  a 
Service  Agreement  for  firm  transmission 
service  to  MASSPOVVER  under 
NUSCO's  Tariff  No.  1.  The  Service 
Agreement  will  supersede  a  Firm 
Transmission  Service  Agreement 
between  the  parties  on  file  with  the 
Commission. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  MASSPOWER. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.     ^ 


6.  Northeast  Utilities  Service  Co. 

[Docket  Nos.  ER93-902-000  and  ER93-915- 
000) 

Take  notice  that  on  December  21, 
1993,  Northeast  Utilities  Service 
Company  (NU)  tendered  for  filing  an 
Errata  to  its  December  2, 1993, 
supplemental  filing.  The  Errata  affect 
only  Attachment  F  of  that  filing  which 
is  the  Affidavit  of  Charles  E.  Olson 
regarding  return  on  equity  issues. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Co. 

[Docket  No.  ER93-959-0001 

Take  notice  that  on  January  4, 1994, 
Tampa  Electric  Company  (Tampa 
Electric)  filed  an  amendment  to  its 
initial  filing  in  the  above-referenced 
docket.  The  amendment  provides  more 
information  about  the  tendered 
Interconnection  Agreement,  as 
amended,  between  Tampw  Electric  and 
Aubumdale  Power  Partners,  Limited 
Partnership  (Aubumdale). 

Tampa  Electric  continues  to  propose 
an  effective  date  of  February  3, 1994,  for 
the  Transmission  Service  Agreement 
and  Interconnection  Agreement,  as 
amended,  tendered  with  its  initial  filing. 

Copies  of  the  filing  have  been  served 
of  Aubumdale  and  the  Florida  Public 
Service  Commission. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Iowa  Southern  Utilities  Co. 

[Docket  No.  ER94-4&-O00] 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  December 
30, 1993,  tendered  for  filing  an 
amendment  to  its  October  25, 1993 
initial  filing  in  the  above  docket.  The 
amendment  included  support  for  the 
cost  of  service  for  Iowa  Southern's  FERC 
Electric  Tariff  Rate  No.  52  (Intemiptible 
Wholesale  Power)  and  clarification  of 
the  circumstances  under  which  energy 
charges  would  be  imposed. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kentucky  Power  Co. 

[Docket  No.  ER94-61-0001 

Take  notice  that  on  January  5, 1994. 
Kentucky  Power  Company  (Kentucky 
Power)  filed,  as  an  amendment  to  the 
filing  made  in  this  Docket  on  October 
28, 1993,  revised  Original  Sheet  No.  6 
to  proposed  tariff  MRS-D.  The 
amendment  was  submitted  to  correct  a 
clerical  error  in  the  original  filing. 
Kentucky  Power  requests  an  effective 
date  of  January  1, 1994. 


Kentucky  Power  states  that  a  copy  of 
its  filing  was  served  upon  the  Qty  of 
Olive  Hill,  Kentucky  and  the  Kentucky 
Public  Service  Commission. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Portland  General  Electric  Co. 

[Docket  No.  ER93-133-O001 

Take  notice  that  on  December  30, 
1993,  Portland  General  Electric 
Company  (PGE)  tendered  for  filing,  as 
supplements  to  Filing  No.  50  of  its 
November  9,  1992  filing  in  Docket  No. 
ER93-133-000,  containing  a  Letter  of 
Agreement  imder  which  Bonneville 
Power  Administration  has  an  option  to 
lease  certain  transmission  assets. 

Under  the  provisions  of  18  CFR  35.11 
and  the  Commission's  order  issued  July 
30,  1993,  in  Docket  No.  PL93-2-O02. 
PGE  respectfully  requests  that  the 
Commission  grant  waiver  of  the  notice 
requirements  of  18  CFR  35.2  to  allow 
the  Letter  Agreement  to  become 
effective  December  28, 1985. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER94-48-0001 

Take  notice  that  on  January  3, 1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  revised 
Letter  Agreement  requested  by  the 
Commission  staff  in  the  above- 
referenced  docket. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-1577  Filed  1-25-94;  8:45  am] 

BILUNO  CODE  6717-01-P 


[Docket  No.  ER9;^1 54-000,  et  ai.] 

Pacific  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  13, 1994. 

Talce  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Co. 

IDocket  No.  ER9.3-1 54-000] 

Take  notice  that  on  December  22, 
1993,  Pacific  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Idaho  Power  Co. 

(Docket  No.  ER94-444-000] 

Take  notice  that  on  January  3.  1994, 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13.  a  Certificate 
of  Concurrence  in  the  Idaho  Power 
Company  filing  in  the  above  referenced 
Docket. 

A  copy  of  the  filing  was  served  upon 
Idaho  Power  Company. 

Comment  date:  January  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp  Co. 

(Docket  No.  ER94-«8»-000] 

Take  notice  that  PacifiCorp,  on 
January  5, 1994,  tendered  for  filing  on 
behalf  of  Arizona  Public  Service 
Company,  (AS)  and  itself,  Amendment 
No.  1  to  the  September  21. 1990 
Transmission  Agreement  between 
PacifiCorp  and  APS,  PacifiCorp  Rate 
Schedule  FERC  No.  308  and  APS  Rate 
Schedule  FERC  No.  184. 

Copies  of  this  filing  have  been 
supplied  to  Arizona  Public  Service 
Company,  Public  Utility  Commission  of 
Oregon,  Utah  Public  Service 
Commission  and  the  Arizona 
Corporation  Commission.  PacifiCorp 
requests  waiver  of  prior  notice  and  that 
an  effective  date  of  October  1, 1993  be 
assigned  to  Amendment  No.  1. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Delmarva  Power  &  Light  Co. 

(Docket  No.  ER94-889-000] 

Take  notice  that  on  January  5, 1994. 
Delmarva  Power  &  Li^t  Company 
(DPL)  tendered  for  filing  as  an  initial 
rate  under  Section  205  of  the  Federal 
Power  Act  and  part  35  of  the  regulations 
issued  thereunder,  an  Agreement 
between  DPL  and  Atlantic  City  Electric 
Company  (Atlantic)  dated  December  16, 
1993. 

DPL  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  short-term  energy  which  it 
expects  to  have  available  for  sale  from 
time  to  time  and  the  purchase  of  which 
will  be  economically  advantageous  to 
Atlantic.  DPL  requests  that  the 
Commission  waive  its  standard  notice 
period  and  allow  this  Agreement  to 
become  effective  on  February  14, 1994. 

DPL  states  that  a  copy  of  this  filing 
has  been  sent  to  Atlantic  and  will  be 
furnished  to  the  New  Jersey  Board  of 
Regulatory  Commissioners,  the' 
Delaware  Public  Service  Commission, 
the  Maryland  Public  Service 
Commission,  and  the  Virginia  State 
Coiporation  Commission. 

Cfomment  date:  January  28. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Co. 

IDocket  No.  ER94-897-000] 

Take  notice  that  on  January  10.  1994. 
Carolina  Power  &  Light  Company 
(CP&L)  filed,  pursuant  to  section  205  of 
the  Federal  Power  Act  and  part  35  of  the 
Commission's  Regulations,  an 
Amendment  to  the  Application  for 
Power  Service  between  the  City  of 
Camden,  South  Carolina  (Camden)  and 
Carolina  Power  &  Light  Company  (the 
Amendment),  and  Resale  Service 
Schedule  RS93-1,  applicable  to  full 
requirements  wholesale  electric  service 
provided  by  CP&L  to  Camden.  CP&L 
states  that  the  Amendment  revises  the 
term  and  termination  provisions  under 
the  Application,  and  the  new  RS93-1 
revises  the  rates,  terms  and  conditions 
under  which  CP&L  will  provide  service 
to  Camden.  Upon  the  effective  date, 
CP&L  states  that  Camden  no  longer  will 
take  service  under  existing  Resale 
Service  Schedule  RS8&-2B.  CP&L  has 
requested  an  effective  date  of  March  11. 
1994. 

Comment  date:  January  28, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  and  South  West  SerHces,  Inc 

(Docket  No.  ER94-898-000] 

Take  notice  that  on  January  10, 1994, 
Central  and  South  West  Services,  Inc. 
(CSW),  as  agent  for  the  electric  utility 


operating  companies  of  the  Central  and 
South  West  Corporation  (CSW)  and  El 
Paso  Electric  Company  (El  Paso), 
tendered  for  filing  under  section  205  of 
the  Federal  Power  Act  an  agreement  to 
amend  the  "Restated  and  Amended 
Operating  Agreement,"  which  forms  the 
basis  for  the  coordinated  operations  of 
the  CSW  electric  utility  op>erating 
companies.  The  applicants  state  that  El 
Paso  and  CSW  are  also  jointly  filing  an 
application  under  section  203  of  the 
Federal  Power  Act  of  even  date  seeking 
approval  of  the  jurisdictional  aspects  of 
a  merger  transaction  in  which  El  Paso 
will  become  a  wholly  owned  subsidiary 
of  CSW.  The  agreement  to  amend  will 
make  El  Paso  a  party  to  the  CSW 
Restated  and  Amended  Operating 
Agreement  when  the  merger  becomes 
effective. 

Copies  of  the  filing  were  sent  to  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission,"  the  New  Mexico  Public 
Utility  Commission,  the  Oklahoma 
Corporation  Commission  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  Februar>'  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Robert  A.  Cornog 

(Docket  No.  ID-281 2-000] 

Take  notice  that  on  December  27, 
1993,  Robert  A.  Comog  (Applicant) 
tendered  for  filing  an  application  undei 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director — Wisconsin  Electric  Power 

Company 
Director — Johnson  Controls.  Inc. 

Comment  date:  January  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cufaell. 

Secretary. 

|FR  Doc  94-1575  Filed  1-25-94:  8:45  ami 
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[Docket  No.  CP94-164-000,  et  al.] 

Florida  Gas  TransmissJon  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

January  13, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 

[Docket  No.  CP94-164-0001 

Take  notice  that  on  December  27, 
1993,^  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street, 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP94-164-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  to  Fina  Natural  Gas 
Company  (Fina)  three  supply  laterals 
located  in  Hidalgo  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

FGT  proposes  to  convey  to  Fina  the 
South  McAllen  Lateral  (22.2  miles  of  8- 
inch  line),  the  Sharyland  Lateral  (1.2 
miles  of  3-inch  Une),  the  Tumbill-Zoch 
Lateral  (.8  miles  of  3-inch  line)  and  all 
related  appurtenant  facilities. 

FGT  states  that  the  proposed 
abandonment  and  transfer  would  not 
impair  any  current  services  being 
provided  by  FGT  to  its  existing 
customers,  nor  would  it  disadvantage 
any  FGT  customer.  FGT  further  states 
that  the  proposed  abandonment  and 
transfer  would  save  FGT  approximately 
$17,000  per  year  in  operating  and 
maintenance  costs. 

Comment  date:  February  3,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Co. 

(Docket  No.  CP94-165-0001 

Take  notice  that  on  December  23, 
1993,  Williams  Natural  Gas  Company 
(Williams)  in  compliance  with  Article 
18  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  provided  the 
Commission  with  a  copy  of  a  30-day 
notice  that  Williams  provided  its 
customer.  Premier  Gas  Company 
(Premier),  of  its  intent  to  suspend  ail 
service  effective  February  1, 1994,  for 
non-payment  of  outstanding  balances 
unless  payment  by  Premier  for  such 
balances  is  made  by  January  31, 1994. 


Further,  Williams'  tariff  provides  that 
after  such  failure  to  pay  and  application 
to  and  authorization  by  the  Federal 
Energy  Regulatory  Commission,  if  the 
authorization  is  necessary,  Williams 
may  terminate  the  service  agreement 
and  cease  all  service  thereunder.  This 
filing  is  docketed  as  listed  above  and  is 
treated  as  an  application  for 
authorization  to  abandon. 

Comment  date:  February  3, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP94-1 76-0001 

Take  notice  that  on  January  7, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso.  Texas  79978 
filed  in  Docket  No.  CP94-1 76-000  a 
request  pursuant  to  Sections  157.205 
and  157.208  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  a  compressor 
station,  with  appurtenances,  to  be 
installed  on  an  existing  lateral  line  and 
to  tie-in  lateral  line  to  a  mainline,  all 
new  construction  located  in  La  Paz 
County,  Arizona,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  oipen  to  public 
inspection. 

El  Paso  states  the  proposed  facilities, 
which  are  estimated  to  cost 
approximately  $4,624,000  will  permit 
the  delivery  by  El  Paso  of  increased 
volumes  of  natural  gas  to  the  Yuma, 
Arizona  area  through  the  Yuma  Line  for 
service  to  Southwest  Gas  Corporation 
("Southwest"),  the  local  distribution 
company  serving  the  area,  and  to 
Arizona  Public  Service  Company  (APS). 
El  Paso  plans  an  in-service  date  for  the 
compressor  station  and  pipeline  tie-in  of 
not  later  than  May  1,  1994. 

El  Paso  also  states  that  effective 
September  1, 1991  and  October  1, 1991, 
Southwest  and  APS,  respectively, 
elected  to  convert  their  firm  sales 
entitlements  under  their  existing 
Service  Agreements  to  firm 
transportation  service  pursuant  to  the 
provisions  of  El  Paso's  Global 
Settlement  at  Docket  No.  RP88-44-000, 
et  al.  This  firm  transportation  service  is 
being  rendered  pursuant  to  the  terms 
and  conditions  of  a  Transportation 
Service  Agreement  ("TSA"),  dated 
August  9. 1991  between  El  Paso  and 
Southwest  and  a  TSA  dated  October  24, 
1990  between  El  Paso  and  APS.  These 
TSA's  provide  for  the  firm 
transportation  of  Southwest's  full 
requirements  of  natural  gas  to 
consumers  situated  within  the  State  of 
Arizona  and  APS'  full  requirements  of 
natural  gas  for  use  in  its  power  plants 
situated  within  the  State  of  Arizona. 


Comment  date:  February  28,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  aiul  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vdthin  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  Instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Loii  D.  Cashell, 

Secretary. 

(FR  Doc.  94-1576  Filed  1-25-94;  8:45  am) 

BtLUNO  cooc  triT-ei-F 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Sut>sequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Euroi:>ean  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceftil  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  would 
give  approval,  which  must  be  obtained 
under  the  above-mentioned  agreements, 
for  the  following  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  materials  of 
United  States  origin,  as  follows: 
Switzerland  to  the  United  Kingdom  for 
the  purpose  of  reprocessing  112 
irradiated  fuel  assemblies  containing 
approximately  34,701  kilograms  of 
uranium  and  containing  298  kilograms 
of  the  isotope  uranium-235  (enriched  to 
approximately  0.86%),  and  421 
kilograms  of  plutonium  from  the  Beznau 
nuclear  power  station.  This  subsequent 
arrangement  is  designated  as  RTD/ 
EU(SD)-79. 

The  United  States  has  received 
assurance  from  tlie  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  the 
United  Kingdom,  and  will  not  be 
transferred  from  the  United  Kingdom, 
nor  put  to  any  use,  without  the  prior 
consent  of  the  United  States 
Government. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  e^ect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress. 


beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C  2160),  are 
submitted  to  the  Committee  on  Foreign 
AH^airs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate,  The  two  time  periods 
referred  to  above  shall  run  concurrently. 

Issued  in  Washington.  DC  on  January  19, 
1994. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc.  94-1608  Filed  1-25-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60573;  FRL-4755-1] 

Arthropod  Pheromones  in  Solid  Matrix 
Dispensers;  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  in  this 
notice  that  it  is  expanding  the  acreage 
cut-off  for  when  an  Experimental  Use 
Permit  (EUP)  is  required  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFHA)  from  10  acres 
to  250  acres  for  a  class  of  biological 
pesticides.  This  class  of  pesticides 
covers  arthropod  pheromone  products 
in  solid  matrix  dispensers  used  at  rates 
at  or  below  a  total  use  rate  of  150  grams 
active  ingredient  (AI)/acre/year.  Tests 
conducted  on  these  pheromone 
formulations  under  the  conditions 
specified  in  this  notice  would  not 
require  an  EUP  at  acreages  up  to  and 
including  250  acres.  Tests  conducted  on 
acreages  exceeding  250  acres  would 
require  an  EUP. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Registration  Division, 
(7505C),  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  213.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
707-305-7690. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  keeping  with  the  Administrator's 
commitment  to  reduce  the  use  of  higher 
risk  p>esticides  and  provide  incentives 
for  the  adoption  of  lower-risk  pest 
management  methods.  EPA  is 
announcing  in  this  notice  a  new  policy 
of  allowing  testing  of  pheromones  in 
solid  matrix  dispensers  (e.g..  twist  ties. 


plastic  tapes,  and  ropes)  on  no  more 
than  250  acres  to  proceed  without  an 
EUP.  EPA  recognizes  that  alternative 
pest  control  strategies,  integrated  pest 
management,  and  reduced  risk 
pesticides,  such  as  pheromones  in  solid 
matrix  dispensers,  are  fundamental 
elements  of  an  overall  program  to 
reduce  risks  to  humans  and  the 
environment. 

Insect  species  utilize  certain  volatile 
compounds,  semiochemicals,  and 
pheromones,  to  communicate  with  each 
other  (e.g.,  to  locate  and  attract  mates  or 
give  alarm).  For  purposes  of  this  notice, 
EPA  defines  a  «emiochemical  as  a 
chemical  that  transmits  messages 
between  living  organisms.  A 
pheromone,  which  is  a  type  of 
semiochemical,  is  defined  as  a 
compound  produced  by  an  arthropod 
which,  alone  or  in  combination  with 
other  such  compounds,  modifies  the 
behavior  of  other  individuals  of  the 
same  species  (40  CFR  152.25(b)(1)). 
Even  very  low  amounts  of  these 
naturally  occurring  volatile  compounds 
can  confuse  normal  insect  behavior  thus 
interrupting  mating  and  preventing 
reproduction. 

These  chemicals  may  pose  a  relatively 
low  risk  alternative  for  managing  insect 
pest  populations.  The  use  of 
semiochemicals,  including  pheromones, 
to  attract  and  trap  insects  has  been  a 
viable  pest  management  technology  for 
a  considerable  period  of  time.  In  1979, 
EPA  first  registered  pheromones  for  use 
in  traps  for  the  purpose  of  mass  trapping 
Japanese  Beetles.  Since  then,  the 
Agency  has  registered  approximately  30 
semiochemical  pesticides  with 
approximately  20  active  ingredients 
being  Lepidoptera  pheromones. 

It  was  in  the  late  1970s  that  EPA 
recognized  that  biochemical  pesticides, 
including  pheromones.  were  inherently 
different  from  most  broad  spectrum 
conventional  pesticides  and  encouraged 
their  development  and  registration, 
considering  them  to  be  potentially  lower 
risk  alternatives  to  conventional 
synthetic  products  on  the  market.  The 
development  of  reduced  safety  data 
requirements  currently  in  place  for  the 
registration  of  biochemical  pesticides  is 
based  on  the  Agency's  classification  of 
a  biochemical  pesticide  by  two  criteria: 
(1)  The  compound's  non-toxic  mode  of 
action  on  the  target  pest,  and  (2)  the 
natural  occurrence  of  the  compound. 
While  not  criteria  for  biochemical 
classification,  arthropod  pheromone 
products  also  have  a  low  use  rate, 
usually  below  20  grams  per  acre,  and 
target  sp>ecies  specificity,  therefore  less 
expected  environmental  impact  than 
other  pesticides. 
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The  conditions  under  which  an  EUP. 
the  first  step  in  the  regulation  process, 
is  required  and  the  data  which  is 
required  for  an  EUP  application  are 
major  areas  of  concern  by  researchers 
and  producers  of  pheromone  pesticide 
products.  A  1987  survey  of  companies 
actively  involved  in  the  registration  of 
pheromones  and  companies  that  have 
considered  and  rejected  pheromone 
development  indicated  that  industry 
considered  data  requirements  for 
pheromones  to  be  excessive  given  the 
relatively  safe  nature  of  these 
substances,  their  extremely  low  rate  of 
application,  and  their  short  persistence. 
Furthermore,  it  was  noted  that  the 
applicant  must  incur  the  costs  of 
developing  most  of  the  data  to  obtain  an 
EUP.  a  stage  in  the  product's 
development  often  too  early  to  tell 
whether  the  pheromone  is  viable  as  a 
pesticide  product.  Given  the  limited 
earning  potential  of  pheromone 
products,  such  testing  costs  tend  to  be 
prohibitively  expensive;  this  is  in 
addition  to  the  high  initial  production 
costs  of  the  pheromones  themselves. 

Over  the  years,  industry  has  suggested 
several  changes  in  EPA  rules  and 
procedures  to  aid  the  development  and 
ease  the  regulatory  standards  for 
pheromones  and  similar 
semiochemicals.  The  Agency  is  now  at 
a  point  where  it  believes  there  is  a 
sufficient  body  of  information  in  the 
public  literature  and  has  adequate  data 
available  on  arthropod  pheromones,  and 
is  now  taking  steps  toward  this  end. 

Today's  notice  announces  a  new 
agency  policy  of  allowing  pheromones 
in  solid  matrix  dispensers  to  be  tested 
on  acreages  not  exceeding  250  acres  of 
land  under  the  conditions  specified  in 
this  notice  without  an  EUP.  This  policy 
only  applies  to  arthropod  pheromones 
in  solid  matrix  dispensers,  as  defined  in 
this  notice,  applied  at  rates  not  to 
exceed  150  grams  Al/acre/year. 

Conditional  relief  consisting  of 
exemption  from  regulation  under  FIFRA 
has  previously  been  granted  by  EPA  for 
pheromone  traps  in  which  the 
pheromones  are  the  sole  active 
ingredient(s)  (See  40  CFR  152.25(b)).  In 
addition,  EPA,  on  its  own  initiative, 
issued  a  proposed  rule  in  the  Federal 
Register  of  December  8, 1993  (58  FR 
64538),  which  proposes  to  exempt  from 
the  requirement  of  a  tolerance  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA)  the  residues  of  arthropod 
pheromones  resulting  from  the  use  of 
these  substances  in  solid  matrix 
dispensers  with  an  annual  application 
rate  limitation  of  150  grams  Al/acre/year 
for  pest  control  in  or  on  all  raw 
agricultural  commodities.  The  scope  of 
pheromone  products  exempted  by  this 


tolerance  proposal  would  be  the  same  as 
the  scope  of  products  subject  to  this 
notice.  EPA  currently  is  considering 
whether  to  take  additional  actions  to 
grant  further  regulatory  relief  for  other 
types  of  pheromone  products.  If  EPA 
determines  that  any  such  regulatory 
relief  is  warranted.  EPA  would 
announce  such  a  decision  in  a  future 
Federal  Register  notice. 

n.  Statutory  and  Regulatory  Authority 

Section  5  of  FIFRA.  7  U.S.C.  136c  and 
40  CFR  part  172  provide  for  issuance  by 
the  Agency  of  EUP's  for  the  testing  of 
new,  unregistered,  pesticides  or 
registered  pesticides  being  tested  for 
new  uses,  in  which  the  purpose  is  only 
to  determine  its  value  for  pesticide 
purposes  or  to  determine  its  toxicity  or 
other  properties.  Such  permits  are 
generally  issued  for  large-scale  testing  of 
pesticides  on  more  than  10  acres. 
Contained  within  the  scope  of  the 
regulation,  however,  is  the  presuri^ption 
that  small-scale  testing,  i.e..  on  not  more 
than  10  acres  of  land,  does  not  require 
an  EUP  provided  that  the  crops  are 
destroyed  or  an  appropriate  tolerance  is 
in  place  (40  CFR  172.3(a)).  This 
presumption,  however,  is  caveated  not 
to  preclude  experimental  testing  on 
larger  areas  in  certain  circumstances 
where  the  purpose  of  the  large  acreage 
test  is  only  to  determine  the  substance's 
value  for  pestiddal  purposes  or  to 
determine  its  toxicity  or  other 
properties,  and  no  benefit  from  pest 
control  is  expected  (40  CFR  172.3(b)). 
EPA  issued  in  the  Federal  Register  of 
January  22, 1993  (58  FR  5878).  a 
proposed  amendment  to  40  CFR  part 
172.  The  proposed  amendment  would, 
among  other  things,  modify  §  172.3  to 
clarify  that  the  determination  of 
whether  an  EUP  is  required  is  based  on 
risk  considerations.  The  amendment 
would  provide  that  tests  conducted  on 
not  more  than  10  acres  of  land  are 
presumed  not  to  involve  unreasonable 
risks,  and  therefore,  do  not  require  an 
EUP. 

EPA  believes  that  pheromone 
products  in  solid  matrix  dispensers 
must  be  tested  at  acreages  larger  than  10 
acres  and  as  large  as  250  acres  to 
determine  the  products'  value  for 
pestiddal  purposes.  The  10  acre 
presumption  in  40  CFR  172.3(a)  is 
appropriate  for  most  substances,  which 
can  be  tested  to  determine  their  value 
for  pestiddal  purposes  at  small  acreages 
below  10  acres.  Ehie  to  the  unique 
characteristics  of  pheromones  in  solid 
matrix  dispensers,  however,  these 
products  must  be  tested  at  much  larger 
acreages.  Most  pheromone  uses  involve 
mating  disruption.  Unlike  traditional 
toxicants  which  usually  focus  on  killing 


the  immature  insect  (which  often  does 
the  most  damage),  pheromones  act  upon 
the  adult. 

Insects  use  pheromones  to  locate 
potential  mates.  When  pheromones  are 
introdured  over  an  area  by  man  as  a 
pest  control  technique,  the  insects 
become  confused  by  the  seemingly 
ubiquitous  presence  of  the  guiding 
compound  and  therefore  cannot  find  a 
suitable  mate.  When  successful, 
pheromone  applications  result  in 
reduced  mating,  lower  insemination 
rates,  and  therefore  lower  {>opulation 
densities  in  the  next  generation.  The 
evaluation  of  pheromones  cannot  be 
accomplished  on  small  acreages  because 
the  treated  area  must  be  of  sufficient 
size  to  account  for  the  natural  flight 
range  of  the  tai^et  pests,  such  that 
already  mated  females  flying  into  the 
test  area  do  not  skew  the  results  of  the 
study.  This  problem  does  not  occur  for 
most  traditional  toxicant  pesticides 
which  usually  target  the  immature  stage 
as  these  earlier  life  stages  do  not  possess 
the  capability  of  flight. 

An  additional  factor  necessitating 
larger  acreages  is  the  volatile  nature  of 
most  pheromone  compounds.  It  is 
unfeasible  to  adequately  separate 
treatments  with  small  plots.  For  these 
reasons  pheromones  are  usually  tested 
in  plot  sizes  ranging  from  20  to  60  acres, 
depending  upon  the  nature  of  the 
treated  site  and  the  pest  in  question.  To 
provide  sdentifically  sound 
information,  it  is  generally  conceded 
that  four  to  six  replications  are 
necessary  to  validate  the  findings.  Thus, 
the  position  that  250  acres  should  be 
sufficient  to  determine  the  value  for 
pestiddal  purposes  of  most 
pheromones.  Moreover,  as  discussed  in 
the  section  entitled  "Exposure  and 
Effect,"  below,  EPA  believes  that 
pheromones  in  solid  matrix  dispensers 
tested  on  no  more  than  250  acres  and  at 
maximum  application  rates  of  150 
grams  Al/acre/year  will  not  cause 
unreasonable  adverse  effects  on  the 
environment. 

m.  Exposure  and  Effect 

Since  1986.  EPA  has  reviewed  many 
arthropod-active  pheromone  products 
and  has  extensively  reviewed 
pheromone  toxicology  data  from  the 
public  literature.  Based  on  this 
information,  discussed  more  fully 
below,  EPA  believes  that  field  tests 
conducted  with  pheromones  in  solid 
matrix  disf>ensers  and  under  the 
conditions  outlined  in  this  policy,  will 
not  cause  unreasonable  adverse  effects 
on  the  environment.  This  condusion  is 
based  on  a  number  of  factors,  including 
the  generally  low  toxidty  and  high 
volatility  of  pheromones,  the  low 
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environmental  and  human  exposure 
expected  from  pheromones  used  in 
solid  matrix  dispensers,  and  the  low 
application  rates  and  limited  acreage 
required  by  this  policy.  Although  the 
natural  background  level  of  pheromones 
in  the  atmosphere  has  never  directly 
been  determined,  atmospheric  levels  for 
some  pheromones  have  been  estimated 
for  peak  population  levels  based  on  the 
pheromone  emission  rates  for 
individual  female  arthropods.  These 
estimated  values  range  widely  since 
they  can  be  based  on  the  amount  of 
pheromone  present  in  extracted  glands 
or  the  measured  emission  rate  and 
depend  on  what  is  considered  the  adult 
population  during  a  peak  pest 
infestation.  To  safeguard  for  the  lack  of 
data  on  natural  background  levels,  EPA 
has  determined  to  set  an  upper  limit  on 
the  total  amount  of  active  ingredient 
released  per  acre  per  year  from  solid 
matrix  dis{)ensers  at  150  gm.  The  upper 
limit  rate  is  necessary  to  ensure  that 
pheromones  used  in  solid  matrix 
dispensers  do  not  result  in  increased 
levels  of  pheromones  beyond  natural 
background  levels. 

The  current  upper  limit  for  the 
application  of  a  biochemical  active 
ingredient  lacking  significant  toxic 
effects  that  does  not  require  the 
submission  of  residue  data  is  20  grams 
AL/acre  (40  CFR  158.690(b)(2)(B)).  To 
facilitate'testing  of  pheromones  for 
pesticidal  purposes,  the  Agency  is 
setting  a  more  realistic  upper  limit  for 
the  amount  of  active  ingredient  released 
during  a  season  before  an  EUP  is 
required.  The  Agency  has  found  that 
given  the  low  expected  toxicity  and 
high  volatility  of  arthropod 
pheromones.  an  upper  limit  of  150 
grams  Al/acre/year  is  adequate  for 
testing  a  pheromone  product's 
feasibility  and  efficacy  while  still 
protecting  public  health,  nontarget 
organisms  and  the  environment  from 
unreasonable  risks  from  compound 
levels  which  may  be  above  ambient 
natural  productions.  These  application 
rates  encompass  the  majority  of 
pheromone  uses  seen  by  the  Agency  to 
date. 

IV.  Human  Health 

The  study  results  and  submitted  data 
available  to  date  have  indicated  the 
following:  acute  oral  toxicity  -  (LDjo  > 
5,000  mg/kg  category  IV  (nontoxic)); 
acute  dermal  toxicity  (LDso  >  2,000  mg/ 
kg  category  IV,  (nontoxic)),  acute 
inhalation  toxicity  (LD50  generally  >  5 
mg/L-  category  III-IV,  practically 
(nontoxic));  no  evidence  of  mutagenicity 
(Ames  Salmonella  assay);  and  minimal 
eye  and  skin  irritation. 


EPA  has  reviewed  the  results  of 
submitted  mammalian  toxicology 
studies  for  the  pheromone  products 
registered  to  date  and  also  pheromone 
toxicology  data  from  the  public 
literature.  The  majority  of  the 
compounds  registered  to  date  (26  of  31) 
have  been  Lepidopteran  (e.g.  butterfly 
and  moth)  pheromones.  These 
registered  pheromones  fall  within  a  well 
defined  class  of  chemical  structures: 
aliphatic  compounds  with  straight 
chains  from  9  to  18  carbons  in  length 
and  up  to  3  double  bonds,  and  ending 
in  an  acetate,  alcohol,  aldehyde 
functional  group.  Pheromones  have 
been  discovered  with  other  chemical 
structures  including  compounds  with 
ketone,  epoxide,  lactone,  terpenoid, 
pyrazine,  pyran.  and  aromatic 
structures.  In  1983,  when  EPA 
promulgated  the  exemption  for 
pheromones  used  in  traps,  the  Agency 
did  not  distinguish  between  the  rather 
restricted  class  of  chemicals  produced 
by  Lepidopteran  species  and 
pheromones  with  different  chemical 
structures  produced  by  other  arthropod 
species  (e.g.  beetles,  flies,  and  mites)  for 
use  in  traps.  Because  the  proposed 
interpretation  that  the  use  of 
pheromones  in  solid  matrix  dispensers 
at  an  annual  rate  of  up  to  150  gm  AL/ 
acre  represents  the  same  human  risk  as 
the  use  of  pheromones  in  traps,  EPA 
does  not  believe  there  is  a  reason4g^ 
distinguish  between  chemical  classes  of 
pheromones  for  pheromones  in  solid 
matrix  dispensers. 

While  the  toxicology  data  base  for 
pheromones  with  structures  outside  the 
well  defined  aliphatic  Lepidopteran 
pheromones,  such  as  aromatic 
compounds,  is  not  as  extensive,  there  is 
no  indication  of  significant  toxic  efl^ects 
to  mammalian  species  from  those 
compounds  registered  to  date.  The 
literature  indicates  that  some  aromatic 
pheromone  compounds  could  be 
potentially  toxic  due  to  structural 
similarities  to  other  aromatic 
compounds.  The  data  available  to  date 
on  both  Lepidopteran  and  other 
arthropod  pheromones.  including 
several  aromatic  pheromones,  however, 
have  indicated  no  mammalian  toxicity 
at  the  limit  dose  levels. 

The  volatility  of  these  compounds 
also  predicts  that  little,  if  any.  of  the 
released  compound  will  actually  be 
associated  with  the  crop.  Studies  to 
measure  the  natural  background  levels 
of  insect  pheromones  in  the 
environment  or  in  or  on  fruit  indicate 
little  or  no  detectable  residues.  When 
pheromone  residue  analyses  were  done 
on  fruit  treated  with  from  129  to  141  gm 
Al/acre,  no  residues  could  be  found 
with  a  detection  limit  of  2  to  5  ppb 


(Refs.  1  and  2).  The  current  regulations 
provide  that,  in  the  absence  of  any 
significant  toxic  effects,  residue  analysis 
can  be  required  when  biochemical 
pesticides  are  applied  above  20  gm  AI/ 
acre  (40  CFR  158.690(b)).  The  Agency 
recognizes  that  the  150  gm  Al/acre/yr 
rate  is  well  above  the  20  gm/acre  limit    « 
triggering  a  food  residue  analysis. 
However,  the  negligible  exposure  for 
pheromones  in  dispensers,  the  natural 
occurrence  of  these  compounds,  their 
rapid  biodegradation,  high  volatility  and 
low  worker  exposure  associated  with 
solid  matrix  dispensers  justify  raising 
the  limit  for  when  an  EUP  is  required 
for  testing  these  volatile  biochemical 
pesticides. 

Moreover,  the  Agency  believes  that  an 
upper  limit  of  150  gm  Al/acre/year  for 
pheromones  labeled  for  use  in 
dispensers  as  described  below  does  not 
present  a  significant  risk  of  dietary 
exposure  due  to  the  unlikelihood  of 
direct  contact  with  food  and  the  low 
probability  of  deposition  on  food  or  feed 
following  atmospheric  dilution.  EPA,  on 
its  own  initiative,  issued  a  proposed 
rule  in  the  Federal  Register  of  December 
8. 1993  (58  FR  64538).  which  proposes 
to  exempt  &t)m  the  requirement  of  a 
tolerance  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA)  the  residues 
of  arthropod  pheromones  resulting  from 
the  use  of  these  substances  in  solid 
matrix  dispensers  with  an  annual 
application  rate  limitation  of  150  grams 
Al/acre/year  for  pest  control  in  or  on  all 
raw  agricultural  commodities.  However, 
until  this  exemption  from  the 
requirements  of  a  tolerance  becomes  a 
final  rule  (anticipated  in  February 
1994),  a  temporary  tolerance  and  EUP 
application  will  be  required  if  the 
treated  crop  enters  channels  of  trade.  A 
final  rule  establishing  an  exemption 
from  the  requirements  of  a  tolerance  for 
inert  ingredients  of  retrievabiy  sized 
semiochemical  dispensers  composed  of 
polymeric  matrix  materials  was 
published  in  the  Federal  Register  of 
December  8. 1993  (58  FR  64493). 

V.  Ecological  Effects 

Wildlife  toxicity  data  indicate:  high 
toxicity  to  aquatic  invertebrates  and 
moderate  toxicity  to  fish,  but  practically 
no  toxicity  to  birds  tested.  Data  for  one 
Lepidopteran  pheromone  indicate  low 
toxicity  to  avian  bobwhite  quail  (acute 
oral  LDso  of  >2,000  mg/kg  of  body 
weight  and  dietary  LCso  of  >5,000  mg/ 
kg).  However,  this  pheromone  had  a 
freshwater  aquatic  invertebrate 
(Daphnia  magna)  LC^o  of  between  the 
solubility  limit  of  0.2  mg/1  and  a 
calculated  LCso  of  0.58  mg/1. 
Observations  of  oily  surface  films  at 
higher  test  concentrations  confirmed  the 
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low  solubility  of  the  test  material.  The 
concliision  was  that  this  pheromone 
was  highly  toxic  to  Daphnia  and  that  the 
calculated  LCjo  supported  this 
conclusion.  Whether  the  mortality  was 
due  to  the  pheromone  in  solution  or  a 
nim  on  the  water  was  not  determined. 
Another  Lepidopteran  pheromone  was 
found  to  be  moderately  toxic  to  both 
Daphnia  magna  (LCjo  8.6  mg/1)  and  the 
freshwater  rainbow  trout  (LCm  5.9  mg/ 
1).  These  results  are  sufficient  to 
demonstrate  the  potential  toxicity  of 
Lepidopteran  pheromones  to  nontarget 
aquatic  organisms. 

Although  pheromones  may  be  in 
matrix  dispensers,  rates  of  dissociation 
from  matrices  into  water  are  not  known. 
Refined  petroleum  oils  which  form 
films  at  the  water  surface  are  registered 
by  the  Agency  as  pesticides  for  control 
of  mosquito  larvae  and  pupae.  Pesticidal 
oils,  which  may  comprise  some  of  these 
products,  kill  by  arresting  invertebrate 
respiration  and  affect  interfacial  tension 
at  the  wafer  surface  upon  which  various 
arthropods  depend  for  functions 
including  feeding,  movement,  and 
reproduction.  To  minimize  the  potential 
toxic  effects  on  aquatic  organisms,  the 
pheromone  formulations  in  solid 
polymeric  matrix  retrievably  sized 
dispensers  should  be  for  terrestrial  use 
only  and  the  experimental  use  should 
not  include  use  in  or  around  marshes, 
swamps,  rivers,  streams,  ponds,  lakes, 
estuaries,  flood  plains,  or  drainage 
ditches.  They  should  not  be  allowed  to 
wash  or  drain  into  water. 

Despite  the  toxicity  to  aquatic 
organisms  from  pheromones.  EPA 
believes  that  risks  to  aquatic  organisms 
for  tests  conducted  under  the  conditions 
outUned  in  this  notice  are  low. 
Pheromones  in  soUd  matrix  dispensers 
would  not  be  expected  to  be  used  in 
water.  In  addition,  many  of  the  solid 
matrix  dispensers  of  the  type  covered  by 
this  policy  are  typically  affixed  to  trees 
or  plants  or  other  fixed  objects,  and 
thus,  are  not  likely  to  end  up  in  bodies 
of  water. 

Broadcast  application  is  not  included 
in  this  notice  because  the  Agency  does 
not  have  su^icient  information  on  the 
levels  of  exposure  from  pheromones 
which  are  broadcast. 

VI.  Solid  Matrix  Dispensers 

Solid  matrix  dispensers,  as  defined  in 
this  notice,  include,  but  are  not  limited 
to:  Rubber  septa  dispensers,  trilaminate 
sheets,  tapes,  tags,  wafers, 
macrocapillary  devices,  such  as  long 
tubes  or  fibers,  twist  ties,  or  ropes  which 
are  placed  by  hand  in  the  field  and  are 
of  such  and  construction  that  they  are 
readily  seen.  This  policy  does  not  apply 
to  the  following  formulations:  Liquid 


flowables.  microcapsules, 
microcapillary  straws,  granular  powder. 
Hakes,  or  confetti  formulations  which 
are  sprayed  or  broadcast  over  an  area; 
and  cigarette  filters  or  unprotected  ropes 
which  generally  contain  the  active 
ingredient  on  the  outer  surface  of  the 
unit.  The  dispensers  must  not  be  of  a 
size,  odor,  taste  or  have  other 
characteristics  making  them  attractive  to 
wildlife  that  potentially  could  collect  or 
eat  them.  Devices  like  netting,  webbing, 
loose  filaments,  and  adhesives  capable 
of  trapping  or  ensnaring  nontarget 
organisms  such  as  birds  also  would  not 
be  covered  by  this  policy.  If 
inadvertently  eaten,  these  dispensers 
should  be  nontoxic  and  readily  pass 
through  an  animal  digestive  system 
without  causing  blockage  or  puncture. 

V1L  Agency  Determinations 

EPA  has  determined,  pursuant  to  40 
CFR  172.3,  to  expand  the  land  use 
limitation  for  testing  for  pesticidal  value 
without  the  need  for  an  EUP  from  10 
acres  to  250  acres  for  arthropod 
pheromones  in  solid  matrix  dispensers 
using  no  more  than  150  grams  Al/acre/ 
year.  This  determination  is  based  both 
on  a  finding  that  tests  conducted  under 
the  conditions  outlined  will  not  cause 
unreasonable  adverse  effects  on  the 
environment  and  on  EPA's  belief  that  it 
is  necessary  to  test  pheromones  in  solid 
matrix  dispensers  on  large  acreages  (i.e., 
larger  than  10  acres)  to  determine  their 
value  for  pesticidal  purposes.  EPA 
retains  the  authority  under  40  CFR 
172.3  to  require  EUP's,  on  a  case-by-case 
basis,  for  tests  conducted  on  acreages 
smaller  than  250  acres  if  EPA 
determines  that  the  test  is  not  being 
conducted  only  for  the  purpose  of 
determining  the  pheromone's  value  for 
pesticidal  purposes  or  if  EPA 
determines  that  the  test  may  cause 
unreasonable  adverse  effects  on  the 
environment  in  the  absence  of  agency 
oversight  in  the  form  of  an  EUP. 

Today's  notice  only  addresses  EPA's 
poUcy  with  regard  to  EUP's  for 
pheromones  in  solid  matrix  dispensers. 
This  notice  does  not  in  any  way  obviate 
the  need  to  obtain  a  tolerance  under  the 
FFDG\  before  using  a  pheromone 
product  for  food  or  feed  use.  fPA 
intends  to  address  use  of  pheromones  in 
solid  matrix  dispensers  on  food  or  feed 
crof>s  with  an  exemption  from  the 
requirement  for  a  tolerance  under 
FFDCA.  Such  a  proposed  exemption 
was  published  in  the  Federal  Register  of 
December  8, 1993  (58  FR  64538). 
Moreover,  EPA  has  published  a  final 
rule  exempting  certain  inert  ingredients 
used  in  solid  matrix  dispensers  from  the 
requirement  of  tolerance  (December  8, 
1993,  58  FR  64493). 


Today's  notice  in  no  way  affects  the 
need  to  obtain  an  EUP  for  tests 
conducted  on  more  than  10  acres  with 
formulations  of  pheromones  products 
other  than  those  described  in  the  notice 
(i.e.,  pheromone  formulations  which  are 
physically  smaller  than  solid  matrix 
dispensers,  such  as  sprayables).  EUP's 
will  continue  to  be  required  for  tests 
conducted  on  more  than  10  acres  using 
non-soUd  matrix  dispenser 
formulations. 

EPA  currently  is  considering  whether 
to  take  additional  actions  to  grant 
further  regulatory  relief  for  other  types 
of  pheromone  products.  If  EPA 
determines  that  any  such  regulatory 
relief  is  warranted,  EPA  would 
announce  such  a  decision  in  a  future 
Federal  Register  notice. 
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Dated:  January  19, 1994. 
Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc.  94-1615  Filed  1-25-94;  8:45  am] 
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State  Registrations  of  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  23  States  and  the  Commonwealth 
of  Puerto  Rico.  A  registratidn  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
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disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in 
the  Federal  Register. 
DATES:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daria  Mills,  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number  Rm.  216,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  (703)- 
305-7406. 

SUPPLEME^f^ARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  August  through 
November  of  1993.  Receipts  of  State 
registrations  will  be  published 
periodically.  Of  the  following 
registrations,  seven  involve  a  changed- 
use  pattern  (CUP)  and  are  so  designated. 
The  term  "changed-use  pattern"  is 
defined  in  40  CFR  162.3Ck)  as  a 
significant  change  from  a  use  pattern 
approved  in  connection  with  the 
registration  of  a  pesticide  product. 
Examples  of  significant  changes 
include,  but  are  not  limited  to,  changes 
from  a  nonfood  to  food  use,  outdoor  to 
indoor  use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use.  and 
nondomestic  to  domestic  use. 

Arnoiui 

1.  EPA  SLN  No.  AZ  93  0013.  Cowan 
Co.  Registration  is  for  Endosulfan  to  be 
used  on  cotton  to  control  aphid  and 
whitefly.  August  8. 1993.  (CUP) 

2.  EPA  SLN  No.  AZ  93  0014.  FMC 
Corp.  Registration  is  for  Endosulfan  to 
be  used  on  cotton  to  control  aphid  and 
whitefly.  August  8, 1993.  (CUP) 

3.  EPA  SLN  No.  AZ  93  0016.  FMC 
Corp.  Registration  if  for  Endosulfan  to 
be  used  on  cotton  to  control  aphid  and 
whitfly.  October  8. 1993.  (CUP) 

Arkansas 

4.  EPA  SLN  No.  AR  93  0007.  Cowen 
Co.  Registration  is  for  Phosmet  to  be 
used  on  blueberries  to  control  bhieberry 
maggot.  August  9, 1993. 

Calitema 

5.  EPA  SLN  No.  CA  93  0011. 
California  Seed  Association. 
Registration  is  Iot  Bifentbrin  to  be  used 
on  carrot  (seed)  to  corrtro)  fyphus  bug, 
aphid,  etc.  August  5. 1993. 


6.  EPA  SLN  No.  CA  93  0013.  Amvac 
Chemical  Corp.  Registration  is  for  Ethyl 
ester  to  be  used  on  pomegranates 
nonbearing  to  control  resprouting. 
October  6. 1993. 

7.  EPA  SLN  No.  CA  93  0014.  Rohm 
&  Haas  Co.  Registration  is  iat 
Oxyfluorfen  to  be  used  on  spearmint 
and  peppermint  to  control  weeds. 
August  1, 1993. 

8.  EPA  SLN  No.  CA  93  0015.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  carrots  to 
control  fungi.  September  7, 1993. 

9.  EPA  SLN  No.  CA  93  0016.  Zeneca, 
Inc.  Registration  is  for  Ehquat  dibromide 
to  be  used  on  golf  courses  to  control  turf 
grass  nematode.  September  8, 1993. 

10.  EPA  SLN  No.  CA  93  0017.  Cowan 
Co.  Registration  is  for  Diazinon  to  be 
used  on  strawberries  to  ccmtrol  mole 
crickets.  September  7, 1993. 

11.  EPA  SLN  No.  CA  93  0018.  Zeneca. 
Inc.  Registration  is  for  Napropamide  to 
be  used  on  lilies  to  control  weeds. 
September  8, 1993. 

12.  EPA  SLN  No.  CA  93  0019.  Soil 
Chemicals  Corp.  Registration  is  for 
Methyl  bromide  to  be  used  on  food 
commodities  fumigation  to  control 
insects.  October  8. 1993  (CUP) 

Delaware 

13.  EPA  SLN  No.  DE  93  0003.  Cowan 
Co.  Registration  is  for  Cryolite  to  be 
used  on  potatoes  to  control  Colorado 
potato  beetle.  August  9. 1993. 

Florida 

14.  EPA  SLN  No.  FL  93  0009. 
DowElanco.  Registration  is  for 
Fluridone  to  be  used  on  aquatic  sites  to 
control  aquatic  vegetation.  August  1, 
1993. 

15.  EPA  SLN  No.  FL  93  0010.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  grasses  and  weeds.  September  3, 
1993. 

16.  EPA  SLN  No.  FL  93  0011.  Soil 
Chemicals  Corp.  Registration  is  for 
Methyl  bromide  to  he  used  on 
residential  and  commercial  buildings  to 
control  termites.  October  8, 1993. 

Geoipa 

17.  EPA  SLN  No.  GA  93  0005.  Zeneca, 
Inc.  Registration  is  for  Diquat  dibromide 
to  be  used  on  tomato  plants  to  control 
tomato  vines.  September  1. 1993. 

18.  EPA  SLN  No.  GA  93  0006.  Miles. 
Inc.  Registration  is  for  Methsmidopbos 
to  be  used  on  peppers  to  control  insects. 
October  5. 1993. 

19.  EPA  SLN  No.  GA  93  0007.  Valent 
U.S.A.  Corp.  Registration  is  for 
Methamidophos  to  be  used  on  peppers 
to  control  insects.  October  5, 1993. 


Hawaii 

20.  EPA  SLN  No.  HI  93  0010. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  macadamia 
nuts  to  control  ambrosia  beetle.  August 
6, 1993. 

21.  EPA  SLN  No.  HI  93  0011. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  macadamia 
nuts  to  control  ambrosia  beetle.  Agust  6. 
1993. 

Louisiana 

22.  EPA  SLN  No.  LA  93  0013.  Griffin 
Corp.  Registration  is  for  Diuron  to  be 
used  on  sugarcane  to  control  weeds. 
August  6, 1993. 

23.  EPA  SLN  No.  LA  93  0014.  Zeneca. 
Inc.  R^istration  is  for  Diquat  dibromide 
to  be  used  on  bermudagrass  lawns  to 
control  weeds.  September  9,  1993. 

24.  EPA  SLN  No.  LA  93  0015.  Gba- 
Geigy  Corp.  Registration  is  for  Simazine 
to  be  used  on  strawberries  to  control 
weeds.  October  6, 1993. 

25.  EPA  SLN  No.  LA  93  0016. 
Monsanto  Agricultural  Co.  Registration 
is  for  Roundup  (r)  Herbicide  to  be  used 
on  sugarcane  to  control  weeds.  October 
7, 1993. 

26.  EPA  SLN  No.  LA  93  0019.  Miles. 
Inc.  Registration  is  for  Morestan  25% 
WP  to  be  used  on  citrus  to  control  citrus 
red  mite.  November  9, 1993. 

27.  EPA  SLN  No.  LA  93  0020. 
Registration  is  for  Compound  DRC-1339 
to  be  used  for  brown  rice  baits  to  control 
spring  roosting  blackbirds.  November  9. 
1993.  (CUP) 

28.  EPA  SLN  No.  LA  93  0021.  FMC 
Corp.  Registration  is  for  Carbofuran  to 
be  used  on  sugarcane  to  control 
wireworms.  November  5, 1993. 

Mississippi 

29.  EPA  SLN  No.  MS  93  0008.  Valent 
U.S.A.  Corp.  Registration  is  for 
Clethodim  to  be  used  on  soybeans  to 
control  red  rice.  August  2, 1993. 

30.  EPA  SLN  No.  MS  93  0009.  Valent 
U.S.A.  Corp.  RegistratioQ  is  for 
Tkiodicaib  to  be  used  on  hoe  to  control 
grasses  and  weeds.  September  3, 1993. 

31.  EPA  SLN  No.  MS  93  0010.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  grasses  and  weeds.  September  3, 
1993. 

32.  EPA  SLN  No.  MS  93  0011.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
coiTtml  grasses  and  weeds.  September  3, 
1993 

33.  EPA  SLN  No.  MS  93  0012. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  cotton  gin 
trash  for  fly  control.  October  5,  1993. 
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Missouri 

34.  EPA  SLN  No.  MO  93  0007.  Valent 
U.S.A.  Registration  is  for  thiobencarb  to 
be  used  on  rice  to  control  grasses  and 
weeds.  September  8, 1993. 

Nevada 

35.  EPA  SLN  No.  NV  93  0006.  Baker 
Performance  Chemicals,  Inc. 
Registration  is  for  Acrolein  to  be  used 
on  burrow  systems  to  control  burrowing 
rodents.  September  3, 1993. 

New  Jersey 

36.  EPA  SLN  No.  NJ  93  0007.  FMC 
Corp.  Registration  is  for  Clomazone  to 
be  used  on  sweet  potatoes  to  control 
weeds.  August  6, 1993. 

North  Dakota 

37.  EPA  SLN  No.  ND  93  0008.  Roussel 
UCLAF  Corp.  Registration  is  for 
Pyraperm  455  Dust  to  be  used  on  prairie 
dogs  to  control  fleas.  October  2. 1993. 

Oklahoma 

38.  EPA  SLN  No.  OK  93  0011.  FMC 
Corp.  Registration  is  for  Permethrin  to 
be  used  on  conifer  nurseries  to  control 
regeneration  weevils.  November  4, 1993. 

Oregon 

39.  EPA  SLN  No.  OR  93  0004.  Zeneca. 
Inc.  Registration  is  for  the  use  of  Fonfos 
to  be  used  on  ornamentals  field  grown 
to  control  symphylans.  October  8, 1993. 

40.  EPA  SLN  No.  OR  93  0005.  Zeneca. 
Inc.  Registration  is  for  Fonofos  to  be 
used  on  ornamentals  field  grown  to 
control  symphylans.  October  1,  1993. 

41.  EPA  SLN  No.  OR  93  0006.  Ciba- 
Geigy  Corp.  Registration  is  for  Diazinon 
to  be  used  on  cranberries  to  control 
cranberry  girdler.  November  1. 1993. 

Pennsylvania 

42.  EPA  SLN  No.  PA  93  0006.  Ciba- 
Geigy  Corp.  Registration  is  for  Metalaxyl 
and  Mancozeb  to  be  used  on  roses  to 
control  dovmy  mildew.  November  6, 
1993. 

Puerto  Rico 

43.  EPA  SLN  No.  PR  93  0001. 
Maldonado  &  Co.,  Inc.  Registration  is  for 
Propiconazole  to  be  used  on  bananas 
and  plantains  to  control  fungal  diseases. 
August  7.  1993. 

44.  EPA  SLN  No.  PR  93  0002.  Zeneca, 
Inc.  Registration  is  for  Captan  to  be  used 
on  pigeon  pea  seed  to  control  damping 
off  and  blight.  October  2. 1993.  (CUP) 

45.  EPA  SLN  No.  PR  93  0003.  Zeneca, 
Inc.  Registration  is  for  Diquat  dibromide 
to  be  used  for  tomato  vines  bum  down 
to  control  tomato  vines.  October  2,  1993. 

Tennessee 

46.  EPA  SLN  No.  TN  93  0010.  Ciba- 
Geigy  Corp.  Registration  is  for  Isazofos 


to  be  used  on  turf  to  control  insects. 
October  6. 1993. 

Texas 

47.  EPA  SLN  No.  TX  93  0018.  Rohm 
&  Haas  Co.  Registration  is  for  Dicofos  to 
be  used  on  pecans  to  control  pecan 
mite.  August  7, 1993. 

48.  EPA  SLN  No.  TX  93  0019.  Wilbur 
Ellis  Co.  Registration  is  for  Dimethoate 
to  be  used  on  sweet  com  and  popcom 
to  control  banks  grass  mites.  August  1. 
1993. 

49.  EPA  SLN  No.  TX  93  0020.  Aceto 
Agriculture  Chemicals  Corp. 
Registration  is  for  Dimethoate  to  be  used 
on  sweet  com  and  popcom  to  control 
banks  grass  mites.  August  1,  1993. 

50.  EPA  SLN  No.  TX  93  0021.  Micro- 
Flo  Co.  Registration  is  for  Dimethoate  to 
be  used  on  popcom  to  control  insects. 
August  1. 1993. 

51.  EPA  SLN  No.  TX  93  0022.  E.L  Du 
Pont  De  Nemours  &  Co.,  Inc. 
Registration  is  for  Methomyl  to  be  used 
on  cotton  to  control  cotton  aphid. 
August  1. 1993.  (CUP) 

52.  EPA  SLN  No.  TX  93  0023.  Valent 
U.S.A.Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  weeds.  November  9, 1993. 

53.  EPA  SLN  No.  TX  93  0024.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  weeds.  November  9, 1993. 

Utah 

54.  EPA  SLN  No.  UT  93  0004.  Baker 
Performance  Chemicals,  Inc. 
Registrationis  for  Acrolein  to  be  used 
on  burrow  systems  to  control  burrowing 
rodents.  September  7. 1993. 

Vermont 

55.  EPA  SLN  No.  VT  93  0001. 
Registration  is  for  Bifenthrin  to  be  used 
on  omamentals  to  contol  insects. 
September  3, 1993. 

Virginia 

56.  EPA  SLN  No.  VA  93  0010.  Rohm 
&  Haas  Co.  Registration  is  for 
Oxyfluorfen  to  be  used  on  cotton  to 
control  weeds.  October  4, 1993. 

Washington 

57.  EPA  SLN  No.  WA  93  0020.  Miles, 
Inc.  Registration  is  for  Triadimefon  to  be 
used  on  hybrid  poplars  to  control  leaf 
mst.  August  4, 1993. 

58.  EPA  SLN  No.  WA  93  0021.  Aceto 
Agriculture  Chemicals  Corp. 
Registration  is  for  Dimethoate  to  be  used 
on  apples  to  control  green  apple  aphid. 
August  3, 1993. 

59.  EPA  SLN  No.  WA  93  0022. 
2^neca.  Inc.  Registration  is  for  Metam 
sodium  to  be  used  on  orchards  (pre- 
plant)  to  control  orchard  diseases. 
October  1, 1993. 


60.  EPA  SLN  No.  WA  93  0023. 
Wilbur-Ellis  Co.  Registration  is  for 
Mancozeb/thiabendazole  to  be  used  on 
potato  seed  to  control  fungi.  October  3, 
1993. 

61.  EPA  SLN  No.  WA  93  0024.  Amvac 
Chemical  Corp.  Registration  is  for 
Metam  sodium  to  be  used  on  fruit 
orchards  to  control  replant  diseases. 
October  5, 1993. 

Wyoming 

62.  EPA  SLN  No.  WY  93  0003.  Baker 
Performance  Chemicals,  Inc. 
Registration  is  for  Acrolein  to  be  used 
on  burrow  systems  to  control  rodents. 
September  9, 1993. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Authority:  Section  24,  as  amended.  92  Stat. 
835  (7  U.S.C  136). 

Dated:  January  7, 1994. 

Louis  P.  True. 

Acting  Director,  Progmm  Management  and 
Support  Division,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

[PR  Doc.  94-1621  Filed  1-25-94;  8:45  am) 
BiLUNO  CODE  uao-eo-T 


[FRL-482S-81 

Proposed  CERCLA  De  Minimis  Waste 
Contributor  Administrative  Order  on 
Consent  for  the  Nintti  Avenue  Dump 
Site 

AGENCY:  U.S.  Environmental  Protection 

Agency  ("U.S.  EPA"). 

ACTION:  Proposal  of  CERCLA  De  Minimis 

Waste  Contributor  Administrative  Order 

on  Consent  for  the  Ninth  Avenue  Dump 

Site. 


SUMMARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  the  Institute  of 
Gas  Technology  ("IGT")  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pub.  L.  99-499,  in 
connection  with  the  Ninth  Avenue 
Dump  Site  ("the  Facility")  by  execution 
of  a  CERCLA  de  minimis  waste 
contributor  Administrative  Order  on 
Consent  ("AOC")  prepared  pursuant  to 
42  U.S.C.  9622(g).  The  key  terms  and 
conditions  of  the  AOC  may  be  briefly 
summarized  as  follows:  (1)  IGT  would 
agree  to  a  settlement  amount  of 
$1,019,723.53.  U.S.  EPA  would  credit 
IGT  for  $340,863.00  for  the  amount 
already  contributed  by  IGT,  toward  the 
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cleanup  of  the  Facility,  and, 
acccHtlingly,  IGT  wouk)  pay  $678,860.53 
to  the  Hazardous  Substance  Super&nd; 
(2)  U.S.  EPA  virould  covenant  not  to  s»e 
IGT  for  "covered  matters"  which  are 
deBaed  aa  any  and  all  dvil  liability  in 
connection  with  the  Facility  for 
reimburseownt  of  response  costs  or  for 
injunctive  relief  pursuant  to  CERCXA 
Sections  106  and  107  and  RCRA  Section 
7003;  (3)  IGT  miuld  agree  to  the 
following  reservations  of  rights  and 
reopeners  (i^..  limitations  on  the 
covenant  not  to  sue)  by  U.S.  EPA — (a) 
U.S.  EPA  could  sue  IGT  for  failure  to 
make  a  payra&it  required  by  the  AOC 
and/or  in  connection  with  any  matter 
not  expressly  included  in  "covered 
matters",  (b)  the  covenant  not  to  sue 
becomes  null  and  void  if  (i)  U.S.  EPA 
discovers  that  IGT  contributed  more 
than  400,000  gallons  or  1.2%  of  the 
estimated  total  volume  of  hazardous 
substances  at  the  Facility,  (ii)  U.S.  EPA 
discovers  that  IGT's  waste  contributions 
contribute  disproportionately  to  the 
toxic  or  other  hazardous  effects  of  the 
hazardous  substances  at  the  Facility,  or 
(iii)  IGT  fails  to  make  a  payment 
required  by  the  AOC. 
DATES:  Comments  on  the  proposed  AOC 
must  be  received  by  U.S.  EPA  on 
February  25,  1994. 
ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  Please  contact 
Bemie  Schorle  at  f312)  886-4746, 
Michael  Berman  at  (312)  886-6837,  or 
Mike  Anastasioat  (312)  886-7951.  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Michael  R. 
Berman  and  Mike  Anastasio,  OfHce  of 
Regional  Counsel,  U.S.  EPA,  Region  5, 
77  West  Jackson  Boulevard  (Mail  Code 
CS-3T).  Chicago,  Illinois  60604. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Michael  Berman  at  (312)  886-6837.  or 
Mike  Anastasio  at  (312)  886-7951,  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 
SUPPLEMENTARY  MFOMUITIOM:  The 

Faciht^-  is  located  in  Gary.  hMliana,  and 
was  operated  as  a  hazardous  waste 
storage  facility  until  the  mid-1970s. 
Consequently,  in  1983,  the  Facility  was 
placed  on  the  National  Priority  List.  On 
December  7, 1988.  U.S.  EPA  issued  a 
Unilateral  Administrative  Order 
("UAO")  pursuant  to  Section  106(a)  of 
CERCLA,  42  U.S.C  9606(a).  to  the 
Facility  operator  and  other  Potentially 
Responsible  Parties  T'PRPs")  for  the 
performance  of  a  Phase  I  Operable  Unit, 
or  interim,  remedy.  The  Phase  f 
Operable  Unit  remedy  included 
construction  of  a  slurry  wall  around  the 


contaminated  portion  of  the  FaciKty, 
extraction  of  contaminated  oil  floating 
on  surface  groundwater,  and  storage  of 
the  oil  at  the  Facility  until 
implementation  of  the  final  remedy.  In 
May.  1992.  Phase  \  Operable  Unit 
Remedial  Action  construction  activities 
were  completed.  Phase  I  Operation  and 
Maintenance  activities  are  ongoing.  In 
March.  1989.  US.  EPA  propc»ed  a  final 
remedial  action  plan.  After  considerirtg 
the  public  comnienta  which  it  received, 
U.S.  EPA  selected  a  Qnal,  or  Phase  U 
Operable  Unit,  remedy  for  the  Facility. 
On  August  17, 1989,  U.S.  EPA  issued  a 
second  UAO  pursuant  to  Section  106(a) 
of  CERCLA.  42  U.SXL  9606(a),  to  PRPs 
for  performance  of  the  Phase  n  Operable 
Unit  remedy.  The  Phase  11  Operable 
Unit  remedy  provides  for  excavation  of 
contaminated  waste  and  fill;  removal  of 
contaminated  sediment  and  debris  from 
surface  water  bodies;  treatment  of 
excavated  waste,  fill  and  highly 
contaminated  sediments;  back-^llirvg  of 
the  excavated  area,  installation  of  a 
RCRA  Subtitle  C  cap;  and  extraction, 
treatment  and  reinjection  of 
contaminated  groundwater.  Phase  II 
Operable  Unit  remediation  activities  are 
ongoing. 

In  1991,  a  de  minimis  settlement  was 
entered  into  between  U.S.  EPA  and  86 
PRPs  associated  with  the  Facility.  IGT 
was  not  provided  an  opportunity  to 
participate  in  the  1991  de  minimis 
settlement  because  the  waste-in 
volumetric  ranking  at  that  time 
allocated  to  IGT  a  waste-in  estimate  that 
did  not  meet  the  de  minimis  cutoff  for 
that  settlement.  However,  duririg  the 
public  comment  period  for  the  1991  de 
minimis  settlement.  IGT  submitted 
comments  arguing  that  it  qualified  for 
de  minimis  eligibility.  In  response  to 
IGT's  comments,  U^.  EPA  stated  that 
"the  Agency  has  not  foreclosed  the 
possibility  of  an  additional  settlement, 
should  one  be  warranted,  to  include 
such  parties  at  IGT."  Since  that  time, 
U.S.  EPA  has  received  sufficient 
information  to  make  an  appropriate 
determination,  pursumtt  to  Section 
122(g)  of  CERCLA.  42  U.S.C  9622(g). 
and  all  relevant  U.S.  EPA  pohcy  and 
guidance  documents,  that  IGT  is  eligible 
for  a  de  minimis  settlement  under  the 
terms  embodied  in  the  AOC  and  in  light 
of  all  the  presently  known  fiacts  and 
circumstances  involving  the  Facility. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  thisirotice,  is 
open  pursuant  to  Section  122(i)  of 
CERCXA,  42  U.S.C.  9622(i).  for 
comments  on  the  proposed  AOC. 


Comments  should  be  sent  to  the 
addressees  identified  in  this  notice. 
William  H.  Somlen  n, 
Aaing  Kegionai  Admnustrator,  U.S. 
Environmental  Protection  Agemcy,  HegionS. 
IFR  Doc.  94-1626  Filed  t-25-94;  8:45  am) 
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TSCA  Section  21  Petition;  Notice  of 
Receipt 

agency:  Environmental  Protectioa 
Agency  (EPA). 
ACTIOH:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  a  petition  submitted  by  the 
Board  of  Supervisors  of  the  County  of 
Imperial.  California,  under  section  21  of 
the  Toxic  Substances  Control  Act 
(TSCA)  and  requests  comments  on  the 
petition.  The  petition  asks  EPA  to  issue 
a  test  rule  under  section  4  of  TSCA  to 
require  monitoring  of  the  New  River  for 
chemical  pollutants  and  subsequent 
health  and  environmental  efEects  testing 
of  the  identified  chemicals,  among  other 
requested  actions.  The  New  River  flows 
north  from  Mexico,  through  Mexicali. 
into  Imperial  County.  California.  Under 
section  21.  EPA  must  respond  to  the 
petition  by  March  16, 1994. 
DATES:  To  be  of  greatest  use  to  EPA  in 
responding  to  the  petition,  comments 
should  be  received  on  or  before 
Febriiary  14,  1994.  However,  the  Agency 
will  accept  comments  received  after  that 
date. 

ADDRESSES:  Persons  wishing  fo  provide 
comments  to  the  Agency  should  submit 
them  to:  TSCA  Document  Receipt  Office 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-G99,  401  M  St.,  SW., 
Washington,  DC  20460.  If  possible, 
please  submit  any  comments  on  a  DOS 
ASCI  file. 

FOR  Fl>RTHER  INFORMATtOH  CONTACT:  • 
Michelle  Price,  Environmental 
Assistance  Division  (7408).  Offic;e  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
EB-67,  401  M  St..  SW..  Washington,  DC 
20460.  (202)  260-3790. 
SUPPt.EMENTARY  INFORMATION:  On 
December  16, 1993,  EPA  received  a 
petition  under  section  21  of  TSCA  from 
the  Board  of  Supervisors  of  the  County 
of  Imperial,  California.  Section  21  of 
TSCA  allows  citizens  to  petition  EPA  to 
issue,  amend,  or  repeal  rules  under 
section  4.  5,  or  6  of  TSCA.  EPA  mu.st 
respond  to  the  petition  within  90  days 
of  receipt.  If  the  Agency  grants  the 
petition,  it  must  promptly  commem  e  an 


petitioner  also  requests  that  EPA  use  the 
additional  forum  provided  by  the  North 
American  Free  Trade  Agreement 
(NAFTA)  to  separately  raise  the  need  for 
a  solution  to  the  New  River  with 
Mexican  officials. 

EPA  has  established  a  public  record 
for  this  section  21  p>etition  (Docket 
Number  211035).  This  record  includes  a 
copy  of  the  petition  and  all 
supplementary  information  submitted  to 
the  Agency  by  the  petitioner.  The 
Agency  will  include  all  comments  and 
information  received  in  response  to  this 
notice,  as  well  as  other  relevant 
material.  The  record  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  NCIC,  Rm  E- 
G102,  401  M  St..  SW.,  Washington,  DC 
20460. 

List  of  Sub)ects 

Environmental  protection. 

Dated;  January  19,  1994. 

Mairk  A.  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-1614  Filed  1-25-94;  8:45  am)' 
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appropriate  proceeding.  If  EPA  denies 
the  petition,  it  must  publish  in  the 
Federal  Register  the  reasons  for  the 
denial.  If  EPA  denies,  or  fails  to  respond 
to  the  petition  within  90  days,  the 
petitioner  may  commence  action  in  a 
United  States  (U.S.)  district  court  to 
compel  the  Agency  to  initiate  the 
rulemaking  requested  in  the  petition. 

The  petition  raises  a  number  of  issues 
for  EPA  including  legal,  policy,  and 
environmental  justice  issues.  For 
example,  the  petitioner  asks  EPA  to  find 
that  discharges  of  a  chemical  into  a  river 
in  a  foreign  country,  where  that 
chemical  subsequently  reaches  the  U.S. 
border,  in  the  river  constitutes  import 
into  the  U.S.  under  TSCA.  Also,  the 
scope  of  the  action  requested  by  the 
petitioner  involves  monitoring  a  river 
for  the  presence  of  chemicals. 
Conducting  a  testing  program  directed 
toward  environmental  monitoring  is  a 
somewhat  different  role  for  the  TSCA 
testing  program,  which  is  usually 
Focused  on  health  or  environmental 
sffects  testing.  A  related  issue  is  who 
would  be  required  to  conduct  such 
testing  under  TSCA  section  4. 

EPA  has  initiated  its  review  and 
svaluation  process  for  this  petition.  EPA 
is  evaluating  the  petitioner's  request, 
ind  is  also  gathering  and  reviewing 
additional  available  materials,  in  order 
to  determine  what  action  is  appropriate 
in  response  to  the  petition.  In  addition 
lo  either  granting  or  denying  the 
petition,  EPA  may  determine  to  take 
additional  actions  under  TSCA  or 
Dtherwise  to  address  the  concerns  raised 
3y  the  petitioner. 

Persons  commenting  are  encouraged 
0  provide  EPA  with  information 
regarding  the  nature  of  possible 
:ontamination  of  the  New  River, 
including  available  monitoring  data  or 
3ther  information  which  might  assist 
EPA  in  characterizing  possible  pesticide 
ar  industrial  chemical  pollution. 
Commenters  are  also  encouraged  to 
provide  their  views  regarding  the 
petitioner's  description  of  the  problem, 
the  remedies  sought  by  the  petitioner, 
ind  the  legal  arguments  put  forth  by  the 
petitioner.  Persons  who  possess 
information  they  believe  could  be  useful 
0  the  Agency  in  responding  to  this 
petition  are  encouraged  to  submit  the 
information  promptly. 

In  addition  to  the  request  for  action 
jnder  section  21  of  TSCA,  the  petitioner 
itates  that  the  poor  and  predominantly 
[Hispanic  citizens  of  Imperial  County 
ivho  Uve  and  work  along  the  New  River, 
3S  a  matter  of  environmental  equity,  are 
sntitled  to  the  same  rigorous 
snforcement  of  environmental  laws 
regarding  water  quality  as  citizens  in 
other  areas  of  the  United  States.  The 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

The  National  Board  Fiscal  Year  1994 
Plan  for  Carrying  Out  the  Emergency 
Food  and  Shelter  Program  (EFSP) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  out  the  plan 
by  which  the  Emergency  Food  and 
Shelter  Program  National  Board 
(National  Board)  will  conduct  a  program 
during  fiscal  year  (FY)  1994  to  distribute 
$130,000,000  to  private  voluntary 
organizations  and  Ibcal  governments  for 
delivering  emergency  food  and  shelter 
to  needy  individuals.  The  distribution 
formula  for  selecting  organizations  and 
localities,  and  the  award  amount  for 
each,  follow  the  Plan  text. 
DATES:  The  award  to  the  National  Board 
was  made  November  17,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
McCarthy,  Emergency  Food  and  Shelter 
Program,  Federal  Emergency 
Management  Agency,  (202)  646-3652, 
or  Dennis  H.  Kwiatkowski,  Chair,  EFSP 
National  Board,  (202)  646-3487. 
SUPPt.EMENTARY  INFORMATION:  Title  III  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  42  U.S.C.  11301  et  seq., 
authorizes  use  of  funds  appropriated  by 
the  Congress  to  supplement  and  expand 


ongoing  efforts  to  provide  shelter,  food, 
and  supportive  services  to  homeless, 
needy  individuals.  As  in  past  phases, 
grant  awards  from  this  program  are 
provided  to  address  emergency  needs. 
This  program  is  not  intended  to  address 
or  correct  structural  poverty  or  long- 
standing problems.  Rather,  this 
appropriation  is  intended  for  the 
purchase  of  food  and  shelter  to 
supplement  and  expand  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services. 

The  National  Board  has  once  again 
adopted  the  following  operating 
principles: 

•  Speedy  administration  and  funding. 

•  Awaras  to  areas  of  greatest  need. 

•  Local  decision-making. 

•  Public/private  sector  cooperation. 

•  Minimum,  but  accountable 
reporting. 

The  National  Board  expects  Local 
Boards,  Local  Recipient  Organizations 
(LROs),  and  State  Set-Aside  (SSA) 
Committees  to  abide  by  the  stated  rules 
of  this  Plan  and  to  focus  on  the 
following  concerns  and  principles 
mandated  by  the  National  Board: 

•  Serve  individuals  in  need  without 
discrimination  and  avoid  duplication  of 
benefits  by  supplementing  food  and 
shelter  services  which  individuals 
might  currently  be  receiving,  as  well  as 
by  aiding  those  who  are  receiving  no 
assistance. 

•  Refuse  to  authorize  the  spending  of 
funds  on  costs  that  differ  from  those 
allowed  by  the  National  Board,  unless  a 
written  request  is  made  in  advance  and 
approved  by  the  National  Board. 

•  Restrict  shelter  repairs  to  the* 
minimum  work  required  to  bring  the 
facility  into  compliance  with  local 
building  codes  and  for  emergency 
repairs  only  to  keep  the  facility  open 
during  the  program  year  ($5,000  limit). 
Avoid  decorative  or  non-essential 
repairs  and  purchases  as  this  is  outside 
the  intent  of  this  program.  The  benefit 
of  rehabilitation  to  provide  service 
should  be  carefully  weighed  against  the 
response  to  needs  that  exist  at  the  time. 
Emphasis  should  be  placed  on  currently 
existing  needs. 

The  National  Board  is  mandated,  as 
are  Local  Boards,  LROs,  SSA 
Committees,  and  FEMA.  to  carry  out  the 
intent  of  the  law.  We  must  all  ensure 
that  as  decisions  are  made,  we  not  only 
question  if  a  specific  expenditure  falls 
within  the  guidelines  for  eligible  costs, 
but  also  if  making  the  expenditure 
would  fulfill  the  intent  of  the  program 
and  the  law. 

EFSP  funding  should  be  used  to  target 
special  emergency  needs.  And  when  we 
discuss  emergency  needs  we  are 
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referring  to  economic,  not  disaster- 
related,  emergencies.  The  funding 
should  supplement  feeding  and 
sheltering  efforts  in  ways  tJhat  make  a 
difference.  What  this  means  is: 

•  EFSP  is  not  intended  to  make  up  for 
budget  shortfalls  or  to  be  considered  just 
a  line  in  an  annual  budget; 

•  It  is  not  intended  that  the  funds 
must  go  to  the  same  agencies  for  the 
exact  same  purposes  every  year;  and, 

•  The  funding  is  open  to  all 
organizations  helping  hungry  and 
homeless  people  and  is  not  intended 
that  the  funds  should  go  only  to  Local 
Board  member  agencies  or  local 
government  agencies. 

Having  stated  what  it  is  not.  what 
does  the  National  Board  want  this 
program  to  be?  EFSP  should: 

•  Create  inclusive  local  coalitions 
that  meet  regularly  to  determine  the  best 
use  of  funds  and  to  monitor  their  use  in 
their  respective  communities; 

•  Treat  every  program  year  as  a  fresh 
opportunity  to  reassess  what  particular 
community  needs  (e.g.  on-site  feeding  or 
utility  assistance,  mass  shelter  or 
homelessness  prevention)  should  be 
addressed; 

•  Encourage  agencies  to  work 
together  to  emphasize  their  respective 
strengths,  work  out  common  problems, 
and  prevent  duplication  of  effort;  and, 

•  Examine  wnether  the  program  is 
helping  to  meet  the  needs  of  special 
populations  such  as  minorities.  Native 
Americans,  veterans,  families  with 
children,  the  elderly,  and  the 
handicapped. 

We  must  emphasize  that  this  program 
has  a  commitment  to  emergency 
services.  We  continue  to  view  it  as  an 
opportunity  for  building  a  cohesive 
emergency  structure  which  can,  for 
example, 

•  Coordinate  across  agencies  the 
emergency  assistance  provided  to 
families  and  individuals  applying  for 
rental,  mortgage,  or  utility  assistance; 

•  Enhance  a  food  banking  network 
that  is  economical  in  its  cost  and  broad 
in  its  coverage; 

•  Reinforce  creative  cooperation 
among  feeding  and  sheltering  sites  to 
ensure  help  for  street  populations  most 
in  need;  and, 

•  Establish  or  maintain  a  system  that 
complements  rather  than  supplants 
existing  private  and  governmental 
efTorts  to  provide  rent,  mortgage,  or 
utility  assistance. 

The  National  Board  is  aware  that 
much  is  asked  of  our  voluntary  Local 
Boards  and  LROs,  and  very  little 
administrative  funding  is  provided.  But 
the  cooperative  model  that  EFSP  has 
helped  to  create  can  be  a  useful  vehicle 
for  many  governmental  and  community- 


based  programs.  As  a  group,  local 
providers  can  accomplish  much: 

•  Initiating  a  dialogue  with  local 
offices  of  Federal  entities  such  as  the 
U.S.  Department  of  Agriculture  to  take 
full  advantage  of  excess  commodities 
and  its  other  programs  or  with  the  U.S. 
Department  of  Labor's  Job  Training 
Partnership  Act  (JTPA); 

•  Working  with  Federal  programs  that 
require  the  input  of  local  providers  such 
as  the  U.S.  Department  of  Housing  and 
Urban  Development's  (HUD's) 
Community  Envelopment  Block  Grant 
and  Emergency  Shelter  Grant  and  the 
U.S.  Department  of  Health  and  Human 
Services'  Health  Care  for  the  Homeless; 

•  Pooling  agency  efforts  to  gain 
Federal  (for  example,  HUD's 
Transitional  Housing  Program)  and 
private  foundation  grants; 

•  Leveraging  EFSP  funds  within  the 
community  by  encouraging  matches  of 
local  EFSP  allocations  horn  State  and 
local  governments  and  private 
resources;  and, 

•  Exchanging  ideas  on  administrative 
and  accounting  methods  that  can 
improve  delivery  of  services  and  focus 
on  the  collaborative  rather  than  the 
competitive  aspects  of  agency  relations. 

Eleven  years  ago  this  program  began 
as  a  one-time  effort  to  help  address 
urgent  needs.  The  survival  of  this 
public-private  partnership  is  not  only  a 
testament  to  needs,  but  also  to  the 
effectiveness  of  EFSP  as  an  example  of 
local  decision-making  and  community 
responsibility  in  attempting  to  meet 
those  needs. 

EFSP  is  a  reminder  of  this  nation's 
willingness  to  confront  difficult 
problems  within  society  in  new  ways. 
But  most  importantly,  EFSP  has  fed  and 
sheltered  homeless  and  hungry  people, 
it  has  maintained  homes  and  the 
families  in  those  homes,  and  it  has 
created  useful  public-private 
partnerships  within  communities. 

Table  of  Contents 

1.0  Background  and  Introduction. 

1.1  Purpose. 

2.0  Concept  of  operations. 

2.1  Financial  terms  and  conditions. 

2.2  Organization,  roles  and  responsibilities. 

2.3  General  guidelines. 

2.4  Eligibility  of  costs. 

3.0    Independent  annual  audits 

requirements. 
4.0    Appeals  process  for  participation/ 

funding. 
5.0    Variances  and  waivers. 
6.0    Reporting  requirement^. 
7.0    Amendments  to  plan. 

Section  1 .0    Background  and 
Introduction 

The  Emergency  Food  and  Shelter 
Program  (EFSP)  was  established  on 


March  24. 1983,  with  the  signing  of  the 
"Jobs  Stimulus  Bill,"  Public  Law  98-8. 
That  legislation  created  a  National 
Board,  chaired  by  FEMA,  which 
consisted  of  representatives  of  the 
American  Red  Cross;  Catholic  Charities, 
USA;  the  Salvation  Army;  Council  of 
Jewish  Federations,  Inc.;  United  Way  of 
America;  and  the  National  Council  of 
Churches  of  Christ  in  the  U.S.A. 

Since  that  first  piece  of  legislation  in 
1983,  through  its  authorization  under 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77— signed 
into  law  on  July  24, 1987,  subsequently 
reauthorized  under  Public  Law  100- 
628,  and  signed  into  law  on  November 
7, 1988),  the  EFSP  has  distributed  more 
than  $1.1  billion  to  over  10,500  social 
service  agencies  in  more  than  2,500 
communities  across  the  country. 

From  its  inception,  the  unique 
features  of  this  program  have  been  the 
partnerships  it  has  established.  At  the 
national  level,  the  Federal  government 
and  Board  member  organizations  have 
the  legal  responsibility  to  work  together 
to  set  allocations  criteria  and  establish 
program  guidelines.  Such  coalitions,  as 
set  forth  in  the  law,  are  even  more  vital 
on  the  local  level.  In  each  community 
Local  Boards  make  the  most  significant 
decisions  on  their  own  make-up  and 
operation,  the  types  of  services  most  in 
need  of  supplemental  help,  what 
organizations  should  be  funded  and  for 
what  purpose  and  amount.  These 
portions  of  the  law  have  remained 
unchanged  and  are  the  core  of  this 
unique  public-private  partnership. 

Section  1.1     Purpose 

This  publication  is  developed  by  the 
National  Board  to  outline  the  roles, 
responsibilities,  and  implementation 
procedures  which  shall  be  followed  by 
the  Local  Boards,  Local  Recipient 
Organizations  (LROs),  State  Set- Aside 
(SSA)  Committees,  National  Board,  and 
FEMA  in  the  distribution  and  use  of 
these  funds.  National  in  scope,  EFSP 
will  provide  food  and  shelter  assistance 
to  individuals  in  need  through  local 
private  voluntary  organizations  and 
local  governments  in  areas  designated 
by  the  National  Board  as  being  in 
highest  need. 

The  intent  of  EFSP  is  to  meet 
emei^ncy  needs  by  supplementing  and 
expanding  the  food  and  shelter 
assistance  that  individuals  might 
currently  be  receiving,  as  well  as  to  help 
those  who  are  receiving  no  assistance. 
Individuals  who  received  assistance 
under  previous  programs  may  again  be 
recipients,  providing  fhey  meet  local 
eligibility  requirements. 
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ection  2.0    Concept  of  Operations. 

(a)  Secretariat  of  National  Board. 
nited  Way  of  America  will  act  as  the 
ational  Board's  Secretariat  and  fiscal 
>eQt  and  perfonn  the  necessary 
iministrative  duties  that  the  Board 
lust  accomplish. 

(b)  Funds  distribution.  Funds 
Istributed  by  the  National  Board  will 
s  to  areas  of  greatest  need  (refer  to 
?ction  2.3(a)  and  Supplementary 
iformation,  above,  for  jurisdiction 
istribution  formula  and  funding 
;quirements). 

(c)  Distribution  to  LROs.  National 
card  funds  will  be  distributed  to  LROs 
id  Fiscal  Agents  certified  eligible  by 
ocal  Boards.  (Refer  to  section  2.2(e)  for 
jlection  of  LROs  and  section  2.2(f)  for 
le  Fiscal  Agent/Fiscal  Conduit  Agency 
elationship). 

(d)  Administrative  allowance 
mitation.  There  is  an  administrative 
llowance  limitation  of  two  percent 
J%)  for  local  jurisdictions,  one-half  of 
ne  percent  (0.5%)  for  SSA  Committees 
vhen  in  operation),  and  one  percent 
1%)  for  the  National  Board.  Local 
dministrative  funds  are  intended  for 
se  by  LROs  and  not  for  reimbursement 
f  program  or  administrative  costs 
fhich  any  recipient's  parent 
rganization  (its  State  or  regional 
ffices)  might  incur  as  a  result  of  this 
dditional  funding. 

(e)  Notification  of  award  eligibility. 
he  National  Board  will  notify 
ualifying  jurisdictions  of  award 
ligibility  within  60  days  following 
llocation  by  FEMA.  Unused  or 
^captured  funds  will  be  reallocated  by 
ie  National  Board,  except  in  the  case 

f  SSA  counties  whose  funds  may  be 
^allocated  by  the  respective  SSA 
iommittees. 

(0  Funds  end-date.  All  funds  shall  be 
aid  out  by  LROs  and  spending  shall 
ease  by  their  jurisdiction's  selected  end 
ate.  Local  Boards  have  until  one  month 
3llowing  their  end  date  to  submit  final 
eports  and  complete  documentation  of 
xpenses  (for  specified  LROs  only)  to 
he  National  Board. 

Those  LROs  not  required  to  submit 
locumentation  to  the  National  Board 
tiust  satisfy  the  Local  Board  that  all 
unds  have  been  expended  in 
ccordance  with  National  Board 
luidelines.  Q04 

Note:  Local  Boards  and  U^Os  are  reminded 
hdt  although  dociunentation  may  not  be 
equired  to  tw  submitted  with  their  final 
eport,  they  are  subject  to  random  audits 
vhich  may  require  the  submission  of 
locumentation  at  a  later  date. 


Section  2.1     Financial  Terms  and 
Conditions 

(a)  Defmitions.  Local  Recipient 
Organization  refers  to  the  local  private 
or  public  organizations  that  will  receive 
any  award  of  funds  from  the  National 
Board. 

Award  refers  to  the  award  of  funds 
made  by  the  National  Board  to  a  local 
private  or  public  organization  on  the 
recommendation  of  a  Local  Board. 

End-of-program  date  refers  to  the 
date,  as  agreed  upon  by  Local  and 
National  Board,  by  which  all  monies  in 
a  given  jurisdiction  must  be  spent  or 
returned. 

(b)  Amendments.  An  award  may  be 
amended  at  any  time  by  a  written 
modification.  Amendments  that  reflect 
the  rights  and  obligations  of  either  party 
shall  be  executed  by  both  the  National 
Board  and  the  LRO.  Administrative 
amendments  such  as  changes  in 
accounting  data  may  be  issued 
unilaterally  by  the  National  Board. 

(c)  Local  Board  authority  related  to 
LROs.  (1)  The  Local  Board  is  responsible 
for  monitoring  expenditures  of  LROs 
providing  food,  emergency  services,  or 
both,  authorizing  the  adjustment  of 
funds  between  food  and  shelter 
programs,  and  reallocating  funds  from 
one  LRO  to  another. 

(2)  Local  Boards  may  not  alter  or 
change  National  Board  cost  eligibility  or 
approve  expenditures  outside  the 
National  Board's  criteria  without 
National  Board  permission.  (Refer  to 
Section  5.0  on  Variances  and  waivers.) 

(3)  A  Local  Board  can  call  back  funds 
from  an  LRO  and  reallocate  to  another 
LRO  in  the  case  of  gross  negligence, 
inadequate  use  of  fijnds,  failure  to  use 
funds  for  purposes  intended,  or  for  any 
other  violation  of  the  National  Board 
guidelines,  or  in  cases  of  critical  need  in 
the  community.  The  Local  Board  must 
advise,  in  writing,  all  LROs  of  any 
reduction  or  reallocation  of  their 
original  award. 

(4)  If  the  Local  Board  discovers 
ineligible  expenditures  by  an  LRO,  the 
Local  Board  must  send  to  the 
organization  a  written  request  for 
reimbursement  of  the  amount.  The 
National  Board  must  also  be  notified.  If 
the  LRO  is  unwilling  or  unable  to 
reimburse  the  National  Board  for  the 
ineligible  expenditures,  the  Local  Board 
must  refer  the  matter  to  the  National 
Board.  The  National  Board  may  ask  the 
Local  Board  to  take  further  action  to  see 
that  reimbursement  of  ineUgible 
expenditures  is  made  to  the  National 
Board,  or  the  National  Board  may  refer 
the  matter  to  FEMA. 

If  the  Local  Board  suspects  that  fraud 
has  been  committed  by  an  LRO.  the 


Local  Board  must  contact  the  Office  of 
the  Inspector  General,  FEMA,  in  writing 
or  by  telephone  at  1-80O-323-8603 
with  details  of  suspected  fraud  or 
misuse  of  Federal  funds. 

(5)  If  an  LRO  received  an  award  under 
previous  phases,  it  must  not  include 
those  funds  in  any  reporting  for  the 
present  awards.  Reports  should  be 
confined  to  the  amount  granted  by  the 
National  Board  under  the  new 
appropriations  legislation. 

(d)  Cash  Depositories.  (1)  Any  money 
advanced  to  the  LRO  under  the  terms  of 
this  award  must  be  deposited  in  a  bank 
with  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  Federal  Savings  & 
Loan  Insurance  Corporation  (FSLIC) 
insurance  coverage,  and  the  balance 
exceeding  the  FDIC  or  FSUC  coverage 
must  be  collaterally  secured.  Interest 
income  earned  on  these  monies  must  be 
put  back  into  program  costs. 

(2)  LROs  are  encouraged  to  use 
minority  banks  (a  bank  which  is  ov^rned 
at  least  50  percent  by  minority  group 
members).  This  is  consistent  with  the 
national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises.  A  list  of  minority-owned 
banks  can  be  obtained  from  the  Office 
of  Minority  Business  Enterprises. 
Department  of  Commerce,  Washington. 
DC  20203. 

(e)  Retention  and  custodial 
requirements  for  records.  (1)  Financial 
records,  supporting  documentation, 
statistical  records,  and  all  other  records 
pertinent  to  the  award  shall  be  retained 
for  a  period  of  three  years,  with  the 
following  exceptions: 

(i)  If  any  litigation,  claim  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved. 

(ii)  Records  for  nonexpendable 
property,  if  any,  acquired  in  ptui  with 
Federal  funds  shall  be  retained  for  three 
years  after  submission  of  a  final  report. 
Nonexpendable  property  is  defined  as 
tangible  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  more  than  $300  per  unit. 

(2)  The  retention  period  starts  from 
the  date  of  the  submission  by  the  LRO 
of  the  final  expenditure  report. 

(3)  The  National  Board  may  request 
transfer  of  certain  records  to  its  custody 
from  the  LRO  when  it  determines  that 
the  records  possess  long-term  retention 
value.  The  LRO  shall  make  such 
transfers  as  requested. 

(4)  The  Director  of  FEMA,  the 
Comptroller  General  of  the  United 
States,  and  the  National  Board,  or  any 
of  their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent  books, 
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documents,  papers,  and  records  of  the 
recipient  organization,  and  its 
subgrantees  to  make  audits, 
examinations,  excerpts  and  transcripts. 

(0  Financial  management  systems.  (1) 
The  LRO/Hscal  agent  or  fiscal  conduit 
shall  maintain  a  financial  management 
system  that  provides  for  the  following: 

(i)  Accurate,  current  and  complete 
disclosures  of  the  financial  results  of 
this  program. 

(ii)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally  supported  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  and  incomes. 

(iii)  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets. 

(iv)  Procediu-es  for  determining 
eligibility  of  costs  in  accordance  with 
the  provisions  of  the  EFSP  manual. 

(vj  Accounting  records  that  are 
sup(>orted  by  source  documentation. 
The  LRO  must  maintain  and  retain  a 
register  of  cash  receipts  and 
disbursements  and  original  supporting 
documentation  such  as  purchase  orders, 
invoices,  canceled  checks,  and  whatever 
other  docvunentation  is  necessary  to 
support  its  cost  under  the  program. 

(vi)  A  systematic  method  to  ensure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations. 

(vii)  In  cases  where  more  than  one 
civil  jurisdiction  (e.g.,  a  city  and  a 
balance  of  county,  or  several  counties) 
recommends  awards  to  the  same  LRO, 
the  organization  can  combine  these 
funds  in  a  single  account.  However, 
separate  program  records  for  each  civil 
jurisdiction  award  must  be  kept. 

(g)  Audit  requirements.  The  LRO  will 
be  eligible  to'receive  funds  if  it  arranges 
for  an  audit  of  funds  to  coincide  with 
the  next  scheduled  annual  audit  of  its 
financial  affairs.  An  original  and  two 
copies  of  this  audit  will  be  provided  to 
the  National  Board  on  request.  It  is  not 
necessary  to  have  a  separate, 
independent  audit  for  this  award  so 
long  as  program  funds  are  treated  as  a 
separate  element  in  the  agency's  regular 
annual  audit.  If  the  LRO  does  not  have 
a  certified  annual  audit,  its  audit  must 
be  provided  by  a  Local  Board- 
designated  fiscal  agent  for  the  recipient 
organization  willing  to  account  for  the 
funds.  No  funds  will  be  issued  to  an 
LRO  funded  in  the  previous  phase  that 
has  not  completed  an  annual  audit. 

All  National  Board-funded  agencies 
(both  governmental  and  not-for-profit) 
that  receive  $100,000  or  more  in  Federal 
funds  must  comply  with  the  Single 
Audit  Act.  0MB  Qrcular  A-133.  This 
$100,000  could  be  exclusively  EFSP 


funds  or  a  combination  of  EFSP  funds 
and  other  Federal  funds  which  an 
agency  might  be  receiving.  In  addition 
to  compliance  with  the  Single  Audit 
Act,  the  National  Board  requires  all 
EFSP-funded  agencies  to  meet  the 
requirements  stated  in  this  plan 
regarding  program  compliance, 
reporting,  documentation  and 
submission  of  documentation. 

(h)  Payment.  A  first  payment  shall  be 
made  to  the  LRO  by  the  Secretariat  upon 
recommendation  of  the  Local  Board  and 
approval  by  the  National  Board.  An 
interim  report  will  be  mailed  with  the 
second  and  third  check  requests  to  be 
completed  by  each  agency  and  mailed  to 
the  National  Board.  Second/third 
installments  will  be  held  until  the 
jurisdiction's  final  Local  Board  report 
and  dociunentation  for  the  previous 
year  has  been  reviewed  and  found  to  be 
clear. 

(i)  Financial  reporting  requirements. 
LROs  shall  submit  a  financial  status 
report  to  the  Local  Board  which  will 
forward  it  to  the  National  Board  within 
one  month  after  the  jurisdiction's 
program  ending  date. 

The  National  Board  shall  provide  the 
LRO,  through  the  Local  Board,  with  the 
necessary  report  forms  well  in  advance 
of  report  deadlines. 

(j)  Closeout  procedures.  (1)  The 
following  definitions  shall  apply  to 
closeout  procedures: 

"Close-out"  is  the  process  by  which 
the  National  Board  determines  that  all 
applicable  administrative  actions  and 
all  required  work  p>ertaining  to  the 
award  have  been  completed. 

"Disallowed  costs"  are  those  charges 
that  the  National  Board  determined  to 
be  unallowable  in  accordance  with  the 
legislation.  National  Board 
requirements,  applicable  Federal  cost 
principles,  or  other  conditions 
contained  in  the  award.  The  applicable 
cost  principles  for  Private  Voluntary 
Organizations  are  contained  in  OMB 
Circular  A-122,  "Cost  Principles 
Applicable  for  Non-Profit  Agencies," 
and  OMB  Qrcular  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations."  The 
applicable  cost  principles  for  Public 
Organizations  are  contained  in  OMB 
Qrcular  A-87,  "Cost  Principles  for  State 
Agencies  and  Units  of  Local 
Governments."  If  unsure  of  where  to  ., 
find  these  circulars,  check  with  your 
local  Congressional  Representative. 

(k)  Lobbying.  Public  Law  101-121, 
section  319,  states  that  an  LRO  shall  not 
use  federally  appropriated  grant  funds 
for  lobbying  activities.  This  condition 
bars  the  use  of  Federal  money  for 


political  activities,  but  does  not  in  any 
way  restrict  lobbying  or  political 
activities  paid  for  with  non-Fe\.leral 
funds.  This  condition  prohibits  the  use 
of  Federal  grant  funds  for  the  following 
activities: 

(1)  Federal,  State  or  local 
electioneering  and  support  of  such 
entities  as  campaign  organizations  and 
political  action  committees; 

(2)  Direct  lobbying  of  the  Congress 
and  State  legislatures  to  infiuence 
legislation; 

(3)  Grassroots  lobbying  concerning 
either  Federal  or  State  legislation; 

(4)  Lobbying  of  the  executive  branch 
in  connection  with  decisions  to  sign  or 
veto  enrolled  legislation;  and, 

(5)  Efforts  to  utilize  State  or  local 
officials  to  lobby  the  Congressional  or 
State  Legislatures. 

Secton  2.2    Organization,  Roles,  and 
Responsibilities 

(a)  Federal  Emergency  Management 
Agency  (FEMA).  FEMA  will  perform  the 
following  EFSP  activities: 

(1)  Constitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America;  the  Salvation 
Army;  the  National  Council  of  Churches 
of  Christ  in  the  USA;  Catholic  Charities, 
USA;  the  Council  of  Jewish  Federations, 
Inc.;  the  American  Redtj-oss;  and 
FEMA. 

(2)  Chair  the  National  Board,  using 
parliamentary  procedures  and 
consensus  by  the  National  Board  as  the 
mode  of  operation. 

(3)  Provide  policy  guidance, 
management  oversight.  Federal 
coordination,  and  staff  assistance  to  the 
National  Board. 

(4)  Award  the  grant  to  the  National 
Board. 

(5)  Assist  the  Secretariat  in 
implementing  the  National  Board 
ProCTam. 

(6)  Report  to  Congress  on  the  year's 
program  activities  through  the 
Interagency  Council  on  the  Homeless 
Annual  Report. 

(7)  Conduct  audits  of  the  program. 

(8)  Initiate  Federal  collection 
procedures  to  collect  funds  due  when 
the  efforts  of  the  National  Board  have 
not  been  successful. 

(b)  National  Board.  The  National 
Board  will: 

(1)  Select  jurisdictions  of  highest  need 
for  food  and  shelter  assistance  and 
determine  amount  to  be  distributed  to 
each. 

(2)  Notify  national  organizations 
interested  in  emergency  food  and 
shelter  to  publicize  the  availability  of 
funds. 

(3)  Develop  the  operational  manual 
for  distributing  funds  and  establish 
criteria  for  expenditure  of  funds. 
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(4)  In  jurisdictions  that  received 
)revious  awards,  notify  the  former  Local 
)oard  chair  that  new  funds  are 
ivailable.  In  areas  newly  selected  for 
unding,  notify  the  local  United  Way, 
American  Red  Cross.  Salvation  Army,  or 
ocal  government  official.  The  National 
ioard  will  notiiy  qualifying 
urisdictions  of  award  eligibility  within 
<0  days  following  allocation  by  FEMA. 

(5)  Provide  copies  of  award 
lotification  materials  to  National  Board 
nember  affiliates  and  other  interested 
larties. 

(6)  Secure  certiHcation  forms  and 
oard  rosters  from  Local  Boards  that 
imds  will  be  used  in  accordance  with 
stablished  criteria.  ^ 

(7)  Distribute  funds  to  selected  LROs. 

(8)  Hear  appeals  and  grant  waivers. 

(9)  Establisn  an  equitable  system  to 
ccomplish  the  reallocation  of 
inclaimed  or  unused  funds. 

(10)  Ensure  that  funds  are  properly 
ccounted  for.  and  that  funds  due  are 
ollected. 

(11)  Provide  consultation  and 
?chnical  assistance  to  local 
irisdictions  as  necessary  to  monitor 
rogram  compliance. 

(12)  Submit  end-of-program  report  on 
jrisdictions'  use  of  funds  to  FEMA. 

(13)  Conduct  a  compliance  review  of 
}od  and  shelter  expenditures  made 
nder  this  program  for  specified  LROs, 
he  National  Board,  FEMA,  the 
idependent  accounting  firm  selected 
y  the  National  Board,  or  the  Inspector 
ieneral's  office  may  also  conduct  an 
udit  of  these  funds. 

(14)  Monitor  LRO  compliance  with 
)MB  Circular  A-133. 

(c)  State  Set-Aside  (SSA).  (1)  The  SSA 
rocess  has  been  adopted  to  allow 
reater  flexibility  in  selection  of 
irisdictions  and  is  intended  to  target 
ockets  of  homelessness  or  poverty  in 
on-qualifying  jurisdictions  (refer  to 
upplementary  Information,  above,  on 
ualifying  criteria),  areas  experiencing 
rastic  economic  changes  such  as  plant 
losings,  areas  with  high  levels  of 
nemployment  or  poverty  which  do  not 
leet  the  minimum  500  unemployed,  or 
irisdictions  that  have  documented 
leasures  of  need  which  are  not 
dequately  reflected  in  unemployment 
nd  poverty  data. 

(2)  The  distribution  of  funds  to  SSA 
iomraittees  will  be  based  on  a  ratio 
alculated  as  follows:  the  State's  average 
umber  of  unemployed  in  non-funded 
irisdictions  divided  by  the  average 
umber  of  unemployed  in  non- funded 
irisdictions  nationwide  equals  the 
tate's  percentage  of  the  total  amount 

va liable  for  SSA  awards. 

(3)  An  SSA  Committee  in  each  State 
•ill  recommend  high-need  jurisdictions 


and  award  amoimts  to  the  National 
Board.  Priority  consideration  is  to  be 
given  to  jurisdictions  otherwise  not 
meeting  criteria  for  funding,  although 
funded  jurisdictions  are  not  exempt 
from  receiving  additional  funding.  SSA 
Committees  should  also  consider  the 
special  circumstances  of  jurisdictions 
that  qualified  in  previous  funding 
phases  but  are  not  eligible  in  the  current 
phase.  The  State  Committees  may  wish 
to  provide  these  jurisdictions  with  an 
allocation  so  that  the  abrupt  change  in 
funding  status  is  not  disruptive  to  local 
providers.  SSA  Committees  are 
encouraged  to  consider  current  and 
significant  State  or  local  data  in  their 
deliberations.  Although  the  National 
Bocird  sXaH  provides  national  data  to  the 
SSA  Committees,  it  does  not  mandate 
any  particular  formula.  These 
committees  are  free  to  act 
independently  in  choosing  eligible 
jurisdictions. 

(4)  In  each  State,  the  State  United 
Way  (or  United  Way  in  the  capital  city) 
will  be  notified  of  the  award  amount 
available  to  the  SSA  Committee.  In  a 
State  where  there  are  affiliates  of  the 
voluntary  organizations  represented  on 
the  National  Board,  they  must  be  invited 
to  serve  on  the  State  Committee.  If  no 
single  Stale  affiliate  exists,  an 
appropriate  representative  should  be 
invited.  The  Governor  or  his/her 
representative  will  replace  the  FEMA 
member.  State  Committees  are 
encouraged  to  expand  participation  by 
inviting  or  notifying  other  private  non- 
profit organizations  on  the  State  level. 
The  National  Board  encourages  the 
inclusion  of  Native  American 
representation  on  the  State  Committee. 

(5)  Members  of  the  SSA  Committee 
shall  elect  a  person  to  chair  the 
committee. 

(6)  The  SSA  Committees  are 
responsible  for  the  following: 

(i)  SSA  Committees  are  charged  with 
recommending  high-need  jurisdictions 
and  award  amounts  within  the  State. 
When  selecting  jurisdictions  with 
demonstrated  need,  the  National  Board 
encourages  the  consideration  of 
counties  incorporating  or  adjoining 
Indian  reservations.  The  SSA 
Committee  has  25  working  days  to 
notify  the  National  Board  in  writing  of 
its  selections  and  the  appropriate 
contact  person  for  each  area. 

Note:  The  minimum  award  amount  for  a 
single  jurisdiction  is  $1,000  and  only  whole- 
dollar  amounts  can  be  allocated. 

(ii)  Notification  to  the  National  Board 
of  selection  criteria  that  were  used  to 
determine  which  jurisdictions  within 
the  State  was  selected  to  receive  funds. 


(iii)  The  National  Board  will  then 
notify  these  jurisdictions  directly. 

(iv)  In  the  event  that  funds  are  not 
claimed  by  SSA  jurisdictions,  SSA 
Conimittees  may  recommend  that  other 
jurisdictions  receive  the  reallocated 
funds. 

(d)  Local  Board.  (1)  Each  area 
designated  by  the  National  Board  to 
receive  funds  shall  constitute  a  Local 
Board.  In  a  local  community  where 
there  are  affiliates  of  the  United  Way  of 
America,  The  Salvation  Army,  the 
National  Council  of  Churches  of  Christ 
in  the  U.S.A..  Catholic  Charities,  U.S.A. 
Council  of  Jewish  Federations,  and  the 
American  Red  Cross,  which  are 
represented  on  the  National  Board,  they 
must  be  invited  to  serve  on  the  Local 
Board.  The  National  Board  mandates 
that  if  a  jurisdiction  is  located  within  or 
encompasses  a  federally  recognized 
Indian  reservation,  a  Native  American 
representative  must  be  invited  to  serve 
on  the  Local  Board.  All  Local  Boards  are 
required  to  include  in  their  membership 
a  homeless  or  formerly  homeless 
person.  Local  Boards  should  seek 
recommendations  from  LROs  for  an 
appropriate  representative.  The  County 
Executive/Mayor,  appropriate  head  of 
local  government  or  bis  or  her  designee 
will  replace  the  FEMA  member.  An 
agency's  own  governing  board  is  not  an 
acceptable  substitute  for  a  Local  Board. 
Local  Boards  are  encouraged  to  expand 
participation  and  membership  by 
inviting  or  notifying  minority 
populations,  other  private  non-profit 
organizations  and  government 
organizations;  the  jurisdiction  should  be 
geographically  represented  as  well. 

The  members  of  each  Local  Board  will 
elect  a  chair.  Local  Board  membership 
is  not  honorary;  there  are  specific  duties 
the  board  must  perform.  If  a  member 
cannot  regularly  attend  meetings,  the 
member  should  be  replaced  by  the 
member's  designated  agency.  If  a 
member  must  be  absent  from  a  meeting, 
the  member's  organization  may 
designate  an  alternate. 

(2)  If  a  locality  has  not  previously 
received  funding  and  is  now  designated 
as  being  in  high  need,  the  National 
Board  has  designated  the  local  United 
Way  to  constitute  and  convene  a  Local 
Board  as  described  above.  If  there  is  no 
local  United  Way,  or  it  does  not 
convene  the  board,  the  local  American 
Red  Cross,  the  local  Salvation  Army,  or 
a  local  government  official  will  be 
responsible  for  convening  the  initial 
meeting  of  the  Local  Board. 

If  a  locality  has  previously  received 
National  Board  funding,  the  former 
chairman  of  the  Local  Board  will  be 
contacted  regarding  any  new  funding 
the  locality  is  designated  to  receive. 
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Each  award  phase  is  new;  therefore, 
the  Local  Board  is  a  new  entity  in  every 
phase.  The  convener  of  the  Local  Board 
must  ask  each  agency  to  designate  or 
redesignate  a  representative  every 
program  year. 

(3)  The  Local  Board  must  establish 
and  follow  regular  procedures.  The 
National  Board  encourages  Local  Boards 
to  hold  at  least  two  meetings:  a  meeting 
to  allocate  the  grant  and  a  second  to 
monitor  LRO  activities.  A  majority  of 
members  must  be  present  for  the 
meeting  to  be  official.  (Attendance  and 
decision-making  minutes  be  kept). 
Meeting  minutes  must  be  approved  by 
the  Local  Board  at  the  next  meeting. 
They  must  also  be  available  to  the 
National  Board,  Federal  authorities,  and 
the  public  on  request. 

(4)  The  Local  Board  will  have  25 
working  days  after  the  notification  of 
the  award  selection  by  the  National 
Board  in  which  to  advertise  and 
promote  the  program  and  consider  all 
private  voluntary  and  public 
organizations  for  participation, 
including  those  on  Indian  reservations. 
Consideration  must  be  given  to  any 
agency  providing  or  capable  of 
providing  emergency  food  and  shelter 
services,  not  only  those  represented  on 
the  Local  Board  or  affiliates  of  State  or 
national  organizations.  Advertising 
must  take  place  prior  to  the  Local 
Board's  allocation  of  funds.  Failure  to 
advertise  properly  will  delay  processing 
of  the  jurisdiction's  board  plan. 

(5)  The  Local  Board  selects  and 
recommends  which  local  organizations 
should  receive  grants  and  the  amoimts 
of  the  grants.  Since  member  agencies  of 
the  Local  Board  may  also  apply  for 
funding,  care  must  be  taken  that  every 
applicant  is  judged  by  common, 
consistent  criteria.  Local  Board 
members  should  strive  to  use  sound 
judgement  and  fairness  in  their 
approach.  The  Local  Board  should  be 
prepared  to  justify  an  allocation  of  one- 
third  (i/S)  or  more  of  its  total  award  to 

a  single  LRO. 

Note:  The  minimuin  grant  p«r  LRO  is  $300 
and  only  whole-dollar  amounu  may  be 
allocated. 

(6)  Local  Boards  are  responsible  for 
monitoring  LROs  that  receive  over 
SlOO.OOO  in  Federal  funds  and  enstire 
that  they  comply  with  the  Single  Audit 
Act,  0MB  Circular  A-133. 

(7)  Local  Boards  must  complete  and 
return  all  required  forms  to  the  National 
Board.  (Local  Board  Plan,  Local  Board 
Certification  Form,  and  Local  Board 
Roster). 

(8)  Local  Boards  shall  seoire  and 
retain  signed  forms  from  each  LRO 
certifying  that  program  guidelines  have 


been  read  and  imderstood,  and  that  the 
LROs  will  comply  with  cost  eligibility 
and  reporting  reouirements. 

(9)  Local  Boards  must  estabUsh  a 
system  to  ensure  that  no  duplication  of 
service  occurs  within  the  expenditure 
categories  of  rent,  mortgage  or  utility 
assistance  (RMU). 

(10)  Local  Boards  must  notify  the 
National  Board  of  changes  in  the  Local 
Board  chair,  staff  contact,  or  LRO 
contacts,  including  complete  addresses 
and  phone  numbers. 

(11)  Local  Boards  that  determine  they 
can  better  utilize  their  resources  by 
merging  with  neighboring  boards  may 
do  so.  The  head  of  government  or  his  or 
her  designee  for  each  jurisdiction  must 
sit  on  the  merged  board,  along  with 
agency  representatives  from  each 
jurisdiction.  The  merged  Local  Board 
must  ensure  that  the  award  amount 
designated  for  each  civil  jurisdiction  is 
used  to  provide  assistance  to 
individuals  within  that  jurisdiction. 

(12)  Local  Boards  are  required  to  be 
familiar  with  current  guidelines  and  to 
provide  technical  assistance  to  service 
providers.  Advice  and  counsel  can  be 
provided  by  National  Board  staff. 

(13)  An  appeals  process  must  be 
established  to  address  paiticipation  or 
funding  including,  where  deemed 
appropriate,  the  involvement  of 
individuals  not  a  part  of  the  dispute  in 
the  decision,  to  hear  and  resolve  appeals 
made  by  funded  or  non- funded 
organizations,  and  to  investigate 
complaints  made  by  individuals  or 
organizations.  Appeals  should  be 
handled  promptly.  Cases  that  cannot  be 
handled  locally  should  be  referred  in 
writing  to  the  National  Board  and 
include  details  on  action  that  has  been 
taken.  Cases  involving  fraud  or  other 
misuse  of  Federal  funds  should  be 
reported  to  the  Office  of  the  Inspector 
General,  FEMA,  in  writing  or  by  • 
telephone  at  1-800-323-8603. 

(14)  The  chair  of  the  Local  Board  or 
his  or  her  designated  staff  will  be  the 
central  coordination  point  of  contact 
between  the  National  Board  and  the 
LRO  selected  to  receive  assistance  from 
EFSP.  To  facilitate  program 
coordination,  the  chair  Q(U)el,ocai 
Board  will  contact  the  State  agencies 
through  which  surplus  food  and  other 
Federal  assistance  are  provided. 

(15)  Local  Boards  will  be  responsible 
for  monitoring  programs  carried  out  by 
the  LROs  they  have  selected  to  receive 
funds.  Local  Boards  should  work  with 
LROs  to  ensure  that  funds  are  being 
used  to  meet  immediate  food  and 
shelter  needs  on  an  ongoing  basis.  Local 
Boards  may  not  alter  or  change  National 
Board  cost  eligibility  or  approve 
expenditures  outside  the  National 


Board's  criteria  without  National  Board 
permission. 

(16)  The  Local  Board  should 
reallocate  funds  whenever  it  determines 
that  the  original  allocation  plan  does  not 
reflect  the  actual  need  for  services  or  If 
an  LRO  is  unable  to  use  its  full  award 
effectively.  Funds  must  be  recovered 
and  may  be  reallocated  if  an  LRO  makes 
ineligible  expenditures  or  uses  funds  for 
items  that  have  clearly  not  been 
approved  by  the  Local  Board.  Funds 
held  in  escrow  for  LROs  which  have 
unresolved  compliance  problems  can  be 
reallocated  or  may  be  reclaimed  by  the 
National  Board. 

The  Local  Board  may  approve 
reallocation  of  funds  between  LROs  that 
are  already  participating  in  the  program. 
However,  the  National  Board  must  be 
notified  in  writing.  The  Local  Board 
may  also  return  funds  to  the  National 
Board  for  reissuance  to  another  LRO  or 
request  reallocation  of  remaining  funds 
before  they  are  released  by  the  National 
Board  (e.g.,  second/third  pajTnents). 

If  the  Local  Board  wishes  to  reallocate 
funds  to  an  agency  that  was  not 
approved  on  the  original  board  plan,  a 
written  request  for  approval  must  be 
made  to  the  National  Board.  An  LRO 
must  be  approved  by  the  National  Board 
prior  to  receipt  of  funds. 

If  a  Local  Board  is  unabfe  to  satisfy 
the  National  Board  that  it  can  utilize 
funds  in  accordance  with  this  plan,  the 
National  Board  may  reallocate  the  funds 
to  other  jurisdictions. 

(17)  Should  anyone  have  reason  to 
suspect  that  EFSP  funds  are  being  used 
for  purposes  contrary  to  the  law  and 
guidehnes  governing  the  program,  the 
National  Board  recommends  taking 
action  to  assist  in  bringing  such 
practices  to  a  halt. 

The  National  Board  requires  that  the 
Office  of  the  Inspector  General,  FEMA, 
be  contacted  immediately  when  fraud, 
theft,  or  other  criminal  activity  is 
suspected  in  connection  with  the  use  of 
EFSP  funds,  or  the  operation  of  a  facility 
receiving  EFSP  funds.  This  notification 
can  be  made  by  calling  the  FEMA 
Inspector  General's  Hotline  at  1-800- 
323-8603,  or  by  writing  to:  Office  of  the 
Inspector  General.  FEMA,  500  C  Street 
SW..  Washington,  EX:  20472.  The 
complainant  should  include  as  much 
information  as  possible  to  support  the 
allegation  and  preferably  furnish  his/her 
name  and  telephone  number  so  that  the 
special  agents  assigned  to  the  Inspector 
General's  office  may  make  a  follow-up 
contact.  The  confidentiality  of  any 
communication  made  with  the  Office  of 
Inspector  General  is  protected  by 
Federal  law. 

A  complainant  desiring  to  remain 
totally  anonymous  should  make  a 
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follow-up  phone  call  to  the  OfTice  of  the 
Inspector  General  within  30  days  from 
the  date  of  the  original  complaint  so  that 
any  follow-up  questions  may  be  asked. 
Follow-up  calls  should  be  made  to  1- 
202-646-3894  during  normal  business 
hours,  Eastern  Standard  Time  (charges 
may  be  reversed).  The  caller  should 
advise  that  he/she  is  making  a  follow- 
up  call  regarding  a  prior  anonymous 
complaint.  The  Office  of  the  Inspector 
General,  FEMA,  will  appropriately 
notify  both  local  law  enforcement 
authorities  and  the  National  Board 
concerning  the  substance  of  the 
allegations  and  the  resuhs  of  the 
investigation. 

(18)  Reports  to  the  National  Board  on 
LROs'  expenditures  shall  be  submitted 
as  the  date  each  LRO's  second/third 
check  is  requested  and  a  final  report 
should  be  submitted  one  month  after  the 
jurisdiction's  end-of-program  date. 

(19)  After  the  close  of  tne  program, 
the  accuracy  of  all  LROs'  reports  and 
documentation  shall  b©  reviewed. 
Documentation  for  specified  LROs 
should  be  forwarded  to  the  National 
Board  as  requested.  In  the  event  of 
expenditures  violating  the  eligible  costs 
under  this  award,  the  Local  Board  must 
require  reimbursement  to  the  National 
Board. 

Local  Boards  are  required  to  remain  in 
operation  until  all  program  and 
compliance  requirements  of  the 
National  Board  have  been  satisfied.  All 
records  related  to  the  program  must  be 
retained  for  three  (3)  years  from  the  end- 
of-program  date. 

(20)  Each  jurisdiction  will  be  granted 
the  option  to  extend  its  spending  period 
by  30.  60.  or  90  days.  This  option  will 
be  offered  during  the  summer  of  each 
phase.  The  extension  applies  to  the 
entire  jurisdiction.  Should  the 
jurisdiction  receive  a  grant  in  the  next 
phase,  that  phase's  spending  period  will 
begin  the  day  after  the  chosen  end-date. 

(e)  Local  Hecipient  Organization.  (1) 
In  selecting  LROs  to  receive  funds,  the 
Local  Board  must  consider  the 
demonstrated  ability  of  an  organization 
to  provide  food  and  shelter  assistance. 
LROs  should  be  selected  to  receive 
funds  to  supplement  and  extend  eligible 
ongoing  services,  not  be  funded  in 
anticipation  of  a  needed  service  (e.g.. 
victims  of  fire,  flood,  or  tornado); 
neither  should  agencies  be  selected  for 
funding  due  to  budget  shortfalls  nor  for 
cuts  in  other  funding  sources.  Local 
participation  in  the  program  is  not 
limited  to  organizations  that  are  part  of 
any  State  or  national  organization. 
Agencies  on  Indian  reservations  are 
eligible  to  receive  EFSP  funds  if  they 
meet  LRO  requirements  as  set  forth  in 
the  program  manual.  Organizations  that 


received  awards  from  previous 
legislation  may  again  be  eligible 
provided  that  the  organization  still 
meets  eligibility  requirements. 

(2)  For  a  local  organization  to  be 
eligible  for  funding  it  must: 

(i)  Be  nonprofit  or  an  agency  of 
goverrunent; 

(ii)  Have  an  accounting  system  or  an 
approved  fiscal  agent; 

liii)  Have  a  Federal  employer 
identification  number  (FEIN),  or  be  in 
the  process  of  securing  FEIN  (Note: 
contact  local  Internal  Revenue  Service 
(IRS)  office  for  more  information  on 
securing  FEIN  and  the  necessary  form 
[SS-4J; 

(iv)  Conduct  an  independent  annual 
audit  (Note:  if  LRO  was  funded  in 
previous  phase,  information  regarding 
annual  audit  must  be  included  on  final 
report;  no  funds  will  be  issued  until 
annual  audit  has  been  conducted); 

(v)  Practice  nondiscrimination.  Those 
agencies  with  a  religious  affiliation 
wishing  to  participate  in  the  program 
must  agree  not  to  refuse  services  to  an 
applicant  based  on  religion  or  require 
attendance  at  religious  services  as  a 
condition  of  assistance,  nor  will  such 
groups  engage  in  any  religious 
proselytizing  in  any  program  receiving 
EFSP  funds;  and. 

(vi)  For  private  voluntary 
organizations,  have  a  voluntar^r  board. 

Each  LRO  will  be  responsible  for 
certifying  in  writing  to  the  Local  Board 
that  it  has  read  and  agrees  to  abide  by 
the  cost  eligibility  and  reporting 
standards  of  this  publication  and  any 
other  requirements  made  by  the  Local 
Board. 

An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs  except  for  the 
shared  maintenance  fee  for  food  banks. 

(3)  LROs  selected  for  funding  must: 
(i)  Maintain  records  according  to  the 

guidelines  set  forth  in  the  manual. 
Consult  the  Local  Board  chair/staff  on 
matters  requiring  interpretation  or 
clarification  prior  to  incurring  an 
expense  or  entering  into  a  contract.  It  is 
important  to  have  a  thorough 
understanding  of  these  guidelines  to 
avoid  ineligible  expenditures  and 
consequent  repayment  of  funds.  LROs" 
questions  can  be  answered  by  National 
Board  staff  at  (703)  706-9660. 

(ii)  Provide  services  within  the  intent 
of  the  program.  Funds  are  to  be  used  to 
supplement  and  extend  or  initiate  food 
and  shelter  services,  not  as  a  substitute 
for  other  program  funds.  LROs  should 
take  the  most  cost-effective  approach  in 
buying  or  leasing  eligible  items/services, 
and  should  limit  purchases  to  essential 
items  within  th»$300.00  limit  for 
equipment,  unless  prior  approval  has 
been  granted  by  the  National  Board. 


(iii)  Deposit  funds  for  this  program  in 
a  federally  insured  bank  account.  Proper 
documentation  must  be  maintained  for 
all  expenditures  under  this  program 
according  to  the  guidelines.  Agencies 
should  ensure  that  selected  banks  will 
return  canceled  checks.  LROs' 
expenditures  and  documentation  will  be 
subject  to  review  for  program 
compliance  byihe  Local  Board, 
National  Board  or  Federal  authorities. 
Records  must  be  maintained  for  three 
years  and  any  interest  income  must  be 
put  back  into  program  expenditures. 

(iv)  LRO  Documentation  of  EFSP 
exp>enditures  requires  copies  of 
canceled  checks  (both  sides)  and 
itemized  vendor  invoices.  An  acceptable 
invoice  has  the  following 
characteristics: 

(A)  It  must  be  vendor  originated; 

(B)  It  must  have  name  of  vendor; 

(C)  It  must  have  name  of  purchaser; 

(D)  It  must  have  date  of  purchase; 

(E)  It  must  be  itemized;  and, 

(F)  It  must  have  total  cost  of  purchase. 
All  LROs  will  be  required  to 

periodically  submit  documentation  to 
the  National  Board  to  ensure  continued 
program  compliance.  Any  LRO 
receiving  over  SIOO.OOO  in  Federal 
funds  must  comply  with  the  Single 
Audit  Act,  OMB  Circular  A-133. 

(v)  In  addition  to  the  aforementioned 
documentation,  reports  to  the  Local 
Board  must  be  submitted  by  their  due 
date.  Interim  report/second  and  third 
check  request  forms  will  be  enclosed  in 
the  LROs'  first  check  package.  When  the 
LRO  is  ready  to  request  its  second/third 
check  it  must  complete  and  sign  the 
interim  report  and  forward  it  to  the 
Local  Board  for  its  review  and  approval. 
The  reverse  side  (second/third  check 
request)  should  be  completed  by  the 
Local  Board  chair  and  mailed  to  the 
National  Board.  LROs  must  complete  all 
portions  of  the  final  report  form,  return 
two  copies  to  the  Local  Board,  including 
one  copy  of  documentation  if  requested, 
and  retain  a  copy  for  their  records. 

(vi)  The  LRO  must  work  with  the 
Local  Board  to  quickly  clear  up  any 
problems  related  to  compliance 
exception(s)  at  the  end  of  the  program. 

(vii)  The  LRO  shall  contact  the  Local 
Board  regarding  technical  assistance, 
interpretation  of  guidelines,  and 
resources  from  other  Federal  programs, 
such  as  U.S.  Department  of  Agriculture 
(USDA)  surplus  food. 

(fl  Fiscal  Agent/Fiscal  Conduit 
Relationship.  (1)  For  National  Board 
purposes,  a  fiscal  agent/fiscal  conduit  is 
an  agency  that  is  serving  as  the 
mechanism  for  other  agencies  to  benefit 
from  EFSP  funds. 

(2)  The  fiscal  agent/fiscal  conduit  is 
the  organization  responsible  for  the 
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receipt  of  funds,  disbursement  of  funds 
to  vendors,  and  documentation  of  funds 
received.  The  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  requirements  of  an 
LRO. 

(3)  Local  Boards  may  wish  to  use  a 
Tiscal  agent/fiscal  conduit  when  they 
desire  to  fund  an  agency  not  having  an 
adequate  accounting  system  or  not 
conducting  an  annual  audit. 

(4)  Any  agency  benefitting  from  funds 
received  by  a  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  criteria  to  be  an 
LRO  except  the  accounting  system  and 
annual  audit  requirements  and  sign  the 
Fiscal  Agent/Fiscal  Conduit 
Relationship  Certification  Form. 

(5)  Fiscal  agents/fiscal  conduits  may 
cut  checks  to  vendors  only.  They  may 
not  cut  checks  to  the  agencies  on  whose 
behalf  they  are  acting  or  to  agencies/ 
sites  under  their  "umbrella."  The 
exception  to  this  is  when  an  agency  is 
using  the  per  diem  allowance. 

(6)  Fiscal  agents  will  be  required  to 
submit  individual  interim  and  final 
reports  for  each  agency.  Fiscal  conduits 
will  file  a  single  interim  report  on  their 
awards  along  with  a  breakdown  of 
agencies  and  spending  with  the  final 
report. 

(7)  Fiscal  agents  may  not  fund  an  LRO 
with  an  outstanding  compliance 
exception.  If  a  fiscal  agent  has  an 
unresolved  compliance  exception,  any 
other  funds  awarded  to  the  fiscal  agent 
will  be  held  in  escrow  until  ail 
compliance  exceptions  are  resolved. 

Section  2.3    General  Guidelines 

(a)  Designation  of  target  areas.  Local 
jurisdictions  will  be  selected  to  receive 
funds  from  the  National  Board  based  on 
average  unemployment  statistics  from 
the  U.S.  Department  of  Labor  for  the 
most  current  12-month  period  (July 
1992-August  1993)  available.  Also  used 
are  poverty  statistics  from  the  1990 
Census.  The  Board  adopted  this 
combined  approach  in  order  to  target 
funds  for  high-need  areas  more 
effectively.  Funds  designated  for  a 
particular  jurisdiction  must  be  used  to 
provide  services  within  that 
jurisdiction. 

The  National  Board  based  its 
determination  of  high-need  jurisdictions 
on  four  factors: 

1.  Most  current  twelve-month 
national  unemployment  rates; 

2.  Total  number  of  unemployed 
within  a  civil  Jurisdiction; 

3.  Total  number  of  individuals  below 
the  poverty  level  within  a  dvil 
jurisdiction;  and, 

4.  The  total  population  of  the  civil 
jurisdiction. 


In  addition  to  unemployment,  poverty 
was  used  to  qualify  a  jurisdiction  for 
receipt  of  an  award. 

Junsdictions  were  selected  under 
Phase  XU  (PL  103-124)  according  to  the 
following  criteria: 

•  Jurisdictions,  including  balance  of 
counties,  with  IS.OOO-*-  unemployed  and 
a  6.1%  rate  of  unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  500  to  17,999 
unemployed  and  an  8.5%  rate  of 
unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  500  or  more  unemployed 
and  an  11.7%  rate  of  poverty. 
Jurisdictions  with  a  minimum  of  500 
unemployed  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibility  is  established, 
the  National  Boml  will  determine  its 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  The  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
number  of  unemployed  covered  by  the 
national  program  eouals  the  area's 
portion  of  the  award  (less  National 
Board  administrative  costs,  and  less  that 
portion  of  program  funds  required  to 
fulfill  designated  awards). 

Area's  a\'g.  No.  unemployed — Avg.  No. 
unemployed  in  all  eligible  areas  = 
Area's  percent  of  the  award  (less 
National  Board's  administrative 
costs  and  designated  awards) 
Puerto  Rico  and  U.S.  territories  will 
receive  a  designated  percentage  of  the 
total  award  based  on  the  decision  of  the 
National  Board. 

(b)  Grant  award  process.  (1)  United 
Way  of  America  has  been  designated  as 
the  fiscal  agent  for  the  National  Board 
and  as  such  will  process  all  Local  Board 
plans.  Payments  will  be  made  to 
organizations  recommended  by  Local 
Boards  for  funding.  Local  Boards  have 
the  right  to  reallocate  funds  throughout 
the  program  period,  as  they  determine 
necessary.  When  a  Local  Board 
reallocation  between  two  or  more  LROs 
occurs,  the  Local  Board  must  promptly 
notify  the  National  Board  in  writing  so 
that  the  National  Board's  records  can  be 
updated  accordingly. 

(2)  The  National  Board  offers  two 
methods  of  payment  to  LROs.  The  two 
methods  are  either  direct  deposit 
(electronic  funds  transfer)  or  checks. 
The  National  Board  encourages  LROs  to 
take  advantage  of  direct  deposit  where 
possible. 

(3)  To  ensure  greater  accountability 
and  reporting,  awards  totaling  less  than 
$100,000  are  paid  in  two  equal 
installments.  Awards  totaling  S100,000 
or  more  will  be  paid  in  three  equal 
installments. 


(4)  The  National  Board  will  distribute 
second/third  payments  once  the 
jurisdiction's  compUanue  review  is 
completed  for  the  previous  program 
period.  Second/third  payments  will  be 
held  in  escrow  until  all  compliance 
exceptions  are  satisfied  by  the  LRO. 

All  payments  will  be  mailed  directfy 
to  the  LRO.  Second  and  third  payments 
will  be  mailed  to  the  LRO  only  upon  the 
written  request  of  the  Local  Board  Chair 
which  encloses  the  LROs  interim  report. 
The  Local  Board  will  authorize  second 
and/or  third  payments  once  it  is  assured 
that  the  organization  is  implementing 
the  current  program  as  intended  and 
according  to  the  guidelines  in  the  Plan. 

(c)  Client  eligibility.  The  National 
Board  does  not  set  client  eligibility 
criteria.  Local  Boards  may  choose  to  set 
such  criteria.  If  the  Local  Board  does  not 
set  eligibility  criteria,  the  LRO  may  use 
its  existing  criteria  or  set  criteria  for 
assistance  under  this  award.  However, 
the  LROs  criteria  must  provide  for 
assistance  to  needy  individuals  without 
discrimination  (age,  race,  sex,  religion, 
national  origin,  or  handicap). 

Note:  Funds  allocated  to  a  jurisdiction  are 
Intended  for  use  within  that  jurisdiction. 
Residents  of  or  transients  in  a  specific 
jurisdiction  should  seek  service  within  that 
jurisdiction. 

Citizenship  is  not  an  eligibility 
requirement  to  receive  assistance  from 
EFSP.  The  National  Board  does  not 
mandate  nor  recommend  the  use  of  any 
particular  existing  criteria  (i.e.,  food 
stamp  guidelines,  welfare  guidelines,  or 
income  guidelines). 

Section  2.4    Eligibility  of  Costs 

The  intent  of  this  appropriation  is  for 
the  purchase  of  food  and  shelter  to 
supplement  and  extend  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services.  Questions  regarding 
interpretation  of  the  program's 
guidelines  should  be  cleared  by  the  LRO 
with  the  Local  Board  prior  to  action. 
Local  Boards  unsure  of  the  meaning  of 
these  guidelines  should  contact  the 
National  Board  at  (703)  706-9660  for 
clarification  prior  to  advising  the  LRO. 

If  an  expenditure  requested  by  an 
LRO  is  not  listed  below  as  eligible,  the 
Local  Board  has  the  option  of  requesting 
a  waiver  from  the  National  Board  for 
consideration. 

No  individual  or  family  may  be 
charged  a  fee  for  service  with  relation  to 
assistance  under  EFSP. 

(a)  Eligible  program  costs.  Eligible 

[irogram  costs  include,  but  are  not 
imited  to: 

For  food  banl^/pantries.  eligible  costs 
include: 


I 
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(1)  Groceries,  food  vouchers, 
vegetable  seeds,  gift  certificates  for  food. 
Documentation  required:  receipts/ 
invoices  for  food  purchased  and 
canceled  checks. 

(2)  An  allowance  for  maintenance  fees 
charged  by  food  banks  can  be  granted  by 
a  Local  Board  at  the  prevailing  rate. 
EFSP  funds  cannot  be  used  to  pay  such 
a  maintenance  fee  twice:  by  a  food  bank 
and  by  the  food  pantry/agency  it  is 
serving.  Documentation  required; 
receipts/invoices  for  food  purchased 
and  canceled  checks. 

(3)  Transportation  expenses  related  to 
the  delivery  of  food  purchases. 
Documentation  required:  (1)  mileage 
log,  or  (2)  receipts/invoices  from 
contracted  services  or  public 
transportation,  receipts  for  actual  fuel 
costs,  and  canceled  checks. 

(4)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
operation  of  food  bank  or  pantry  (e.g., 
shelving,  storage  containers). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(5)  Purchase  of  consumable  supplies 
essential  to  distribution  of  food  (e.g.. 
bags,  boxes).  Documentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

For  mass  shelters  (five  or  more  beds) 
or  mass  feeding  sites,  eligible 
expenditures  include: 

(6)  Food  (hot  meals,  groceries,  food 
vouchers).  Limited  amounts  of  dessert 
items  (i.e.,  cookies,  ice  cream,  candy, 
etc.)  used  as  a  part  of  a  daily  diet  plan 
may  be  purchased.  Also  allowable  are 
vegetable  seeds  and  vegetable  plants 
cultivated  in  an  agency's  garden  on-site 
and  carming  supplies.  Documentation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks  or 
served  meals  per  diem  schedule). 

(7)  Local  transportation  expenses  for 
picking  up/delivery  of  food; 
transporting  clients  to  mass  shelter  or 
feeding  site.  Limited  to  actual  fuel  costs, 
a  mileage  log  at  the  current  Federal  rate 
(25  cents  per  mile),  contracted  services 
or  public  transportation.  Documentation 
required:  (1)  mileage  log,  or  (2)  receipts/ 
invoices  from  contracted  services  or 
public  transportation,  receipts  for  actual 
fuel  costs,  and  canceled  checks. 

(8)  Purchase  of  consumable  supplies 
essential  to  mass  feeding  (i.e.,  plastic 
cups,  utensils,  detergent,  etc.)  or  mass 
shelters  of  five  or  more  beds  (i.e.,  soap, 
toothbrushes,  toothpaste,  cleaning 
supplies,  etc.)  Documentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

(9)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
mass  feeding  (i.e..  pots.  pans,  toasters, 


blenders,  etc.)  or  mass  shelters  (i.e.. 
cots,  blankets,  linens,  etc.). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(10)  Leasing,  only  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feeding  or  mass  shj^lter  (e.g., 
stoves,  freezers,  or  wans  with  costs  over 
$300  per  item)  only  if  approved  in 
advance  by  the  Local  Board. 
Documentation  required;  written  Local 
Board  approval,  copy  of  lease 
agreement,  and  canceled  checks. 

(11)  Limited  amounts  of  basic  first-aid 
supplies  (e.g.,  aspirin,  band-aids,  cough 
syrup)  for  mass  shelter  providers  and 
mass  feeding  sites  only.  Documentation 
required:  receipts/invoices  for  first-aid 
supplies  and  canceled  checks. 

(12)  Emergency  repairs/building  code 
of  a  mass  feeding  facility  or  mass 
shelter,  provided: 

(i)  The  facility  is  owned  by  a  not-for- 
profit  organization  (profit-making 
facilities,  leased  facilities,  government 
facilities,  and  individual  residences  are 
not  eligible);  and, 

(ii)  The  emergency  repair/building 
code  plan  and  the  contract  detailing 
work  to  be  done  and  material  and 
equipment  to  be  used  or  purchased  is 
approved  by  the  Local  Board  prior  to  the 
start  of  the  emergency  repair/building 
code  project;  and. 

(iii)  The  emergency  repair/building 
code  i.s  limited  to: 

(A)  Bring  facility  into  compliance 
with  local  building  codes;  or, 

(B)  An  emergency  repair  that  is 
required  to  keep  the  facility  open  for  the 
current  program  phase. 

(C)  Maximum  expenditure:  $5,000.00. 

(D)  No  award  funds  are  used  for 
decorative  or  non-essential  purposes  or 
routine  maintenance/repairs. 

(E)  All  emergency  repair  work  is 
completed  and  paid  for  by  the  end  of 
the  jurisdiction's  award  phase. 
(Expenses  which  occur  after  that  date 
will  not  be  accepted  is  eligible  costs.) 
Documentation  required;  letter  from 
Local  Board  indicating  approval  and 
amount  approved,  copy  of  contract 
including  cost  or  invoices  for  supplies 
and  contract  labor,  document  citing 
building  code  violation  requiring  the 
repair  (for  building  code  repairs)  and 
canceled  checks. 

(13)  Expenses  incurred  from 
accessibility  improvements  for  the 
disabled  are  eligible  for  mass  feeding  or 
mass  shelter  facilities  up  to  a  limit  of 
$5,000.  These  improvements  may 
include  those  required  by  the 
Americans  with  Disabilities  Act  of  1990. 
A  building  code  citation  is  not 
necessary  for  accessibility 
improvements. 


Note:  All  social  service  providers  are 
mandated  to  comply  with  the  Americans 
with  Disabilities  Act  of  1990.  Documentation 
required:  copy  of  contract  describing  work  to 
be  done  including  cost,  letter  from  Local 
Board  indicating  approval  and  amount 
approved,  and  canceled  checks. 

For  mass  shelter  providers,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(14)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  shelter  (e.g.,  cots, 
mattresses,  soap,  linens,  blankets, 
cleaning  supplies,  etc.)  must  be 
maintained.  Documentation  required; 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(15)  Per  diem  allowance  of  exactly  $5 
per  person  or  exactly  $10  per  person  per 
night  for  mass  shelter  (five  beds  or 
more)  providers,  only  if; 

(i)  Approved  in  advance  by  the  Local 
Board;  and, 

(ii)  LROs  total  mass  shelter  award  is 
expended  in  this  manner. 

Note:  It  is  the  decision  of  the  Local  Board 
to  choose  between  the  $5/S10  rate.  This  rate 
may  vary  from  agency  to  agency.  The  S5/S10 
per  diem,  if  elected,  may  be  expended  by  the 
'LRO  for  any  related  cost;  it  is  not  limited  to 
otherwise  eligible  items.  The  per  diem 
allowance  does  not  include  the  additional 
costs  associated  with  food.  Documentation 
required:  schedule  showing  daily  rate  of  S5 
or  $10  and  number  of  persons  sheltered  by 
date  with  totals. 

For  rent/mortgage  assistance,  eligible 
program  costs  include; 

(16)  Limited  emergency  rent  or 
mortgage  assistance  for  individuals  or 
families,  provided  that; 

(i)  Payment  is  in  arrears;  and, 

(ii)  All  other  resources  have  been 
exhausted;  and, 

(iii)  The  client  is  primary  resident  of 
the  home  in  which  rent/mortgage  is 
being  paid;  and. 

(iv)  Payment  is  limited  to  one  month's 
cost  for  each  individual  or  family;  and, 

(v)  Payment  must  guarantee  an 
additional  30  days  service. 

Note:  Late  fees,  but  not  deposits,  are 
eligible.  Documentation  required:  letters  from 
landlords  [must  include  amount  of  one 
month's  rent  and  statement  that  rent  is  past 
duel,  mortgage  letters  and/or  copy  of  loan 
coupon  showing  mortgage  amount  and  date 
due  and  canceled  checks. 

(17)  First  month's  rent  may  be  paid 
when  an  individual  or  family; 

(i)  Is  transient  and  plans  to  stay  in  the 
area  for  an  extended  period  of  time;  or, 
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(ii)  Is  moving  from  a  temporary 
shelter  to  a  more  p>ermanent  living 
arrangement;  or. 

(iii)  Is  being  evicted  because  one 
tnonth  payment  will  not  forestall 
eviction. 

The  first  month's  rent  cannot  be 
provided  in  addition  to  emergency  rent/ 
mortgage  payment  under  Item  16  above. 
It  can  be  provided  in  addition  to 
assistance  provided  in  Items  15  and  19. 
Documentation  jequired:  letters  from 
landlords  [must  include  amount  of  first 
month's  rent)  and  canceled  checks. 

For  utility  assistance,  eligible  program 
costs  include: 

(18)  Limited  utility  assistance 
(includes  gas,  coal,  electricity,  oil. 
water,  firewood)  for  individuals  or 
families,  provided  that: 

(i)  Payment  is  in  arrears;  and, 

(ii)  All  other  resources  have  been 
exhausted  (e.g..  State's  Low  Income 
Home  Energy  Assistance  Program);  and. 

(iii)  Payment  is  limited  to  one 
month's  cost  for  each  utility  for  each 
individual  or  family;  and, 

(iv)  Month  paid  is  part  of  the 
arrearage  and  from  current  phase  or  for 
continuous  service;  and. 

(v)  Each  utility  can  be  paid  only  once 
in  each  award  phase  for  any  individual 
or  family. 

(vi)  Payment  must  guarantee  an 
additional  30  days  service. 

Note:  Reconnect  and  late  fees,  but  not 
deposits  are  eligible,  but  again  only  a  one 
month  payment  for  each  utility  for  each 
individual  or  family  in  each  award  phase. 

Documentation  required:  (1) 
nonmetered  utilities  (e.g.,  propane, 
firewood],  receipts/invoices  for  fuel 
including  due  date  and  canceled  checks; 
(2)  metered  utilities  (e.g.,  electricity, 
water],  copy  of  past  due  utility  bill 
showing  one  month's  charges  including 
due  date  and  canceled  checks. 

Note:  Utility  disconnect  and  termination 
notices  often  do  not  show  amount  owed  by 
month.  This  information  must  be  written 
onto  the  notice  if  not  included. 

For  other  shelter  assistance,  eligible 
program  costs  include: 

(19)  Off-site  emergency  lodging  in  a 
hotel  or  motel,  or  other  off-site  shelter 
facility  provided: 

(i)  No  appropriate  on-site  shelter  is 
available;  and, 

(ii)  It  is  limited  to  30-days'  assistance 
per  individual  or  family  during  the 
program  period. 

Note:  Assistance  may  be  extended  in 
extreme  cases  with  prior  Local  Board  written 
approval. 

A  copy  of  this  approval  should 
accompany  LRO's  documentation. 


Note:  An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs,  except  for  shared 
maintenance  fee  for  food  banks. 

Documentation  required:  receipts/ 
invoices  from  off-site  shelter  (hotel/ 
motel)  and  canceled  checks. 

(b)  Ineligible  Program  Costs. 

Purposes  for  which  funds  CANNOT 
BE  USED  include,  but  are  not  limited  to: 

(1)  Cash  payments  of  any  kind 
including  checks  made  out  to  cash  or 
reimbursements  to  staff,  volunteers  or 
clients  for  program  purchases. 

(2)  Deposits  of  any  kind. 

(3)  Payment  of  more  than  one  month's 
rent. 

(4)  Payment  of  more  than  one  month's 
mortgage  and  first  month's  mortgage. 

(5)  Transportation  of  people  to 
another  towTi  or  agency  not  related  to 
food  or  shelter  or  to  relative's  home 
(e.g.,  non-local  transportation, 
transportation  to  jobs,  health  care). 

(6)  Payment  of  more  than  one  month's 
portion  of  an  accumulated  utility  bill. 

(7)  Payments  made  directly  to  a  client. 

(8)  Rental  security;  deposits;  revolving 
loan  accounts. 

(9)  Real  property  (land  or  buildings) 
costing  more  than  $300. 

(10)  Property  taxes  of  any  kind. 

(11)  Equipment  costing  more  than 
$300  per  item  (e.g.,  vehicles,  freezers, 
washers). 

(12)  Emergency  repairs/building  code 
or  rehabilitation  to  government-owned 
or  profit-making  facilities  or  leased 
facilities. 

(13)  Rehabilitation  for  expansion  of 
service. 

(14)  Repairs  of  any  kind  to  an 
individual's  house  or  apartment. 

(15)  Purchase  of  supplies  or 
equipment  for  an  individual's  home  or 
private  use. 

(16)  Lease-purchase  agreements. 

(17)  Administrative  cost 
reimbursement  to  State  or  regional 
offices  of  governmental  or  voluntary 
organizations. 

(18)  Lobbying  efforts. 

(19)  Expenditures  made  prior  to 
beginning  of  jurisdiction's  program. 

(20)  Expenditures  made  after  end  of 
jurisdiction's  program. 

(21)  Gas  or  repairs  for  client-owned 
transportation. 

(22)  Prescription  medication  or 
medical  supplies. 

(23)  Clotnmg  (except  underwear/ 
diapers  for  clients  of  mass  shelters,  if 
necessary). 

(24)  Payments  for  expenses  not 
incurred  (i.e.,  where  no  goods  or 
services  have  been  provided  during  new 
program  period). 

(25)  Emergency  assistance  for  natural 
disaster  victims. 

(i)  Supplies  bought  for  and  in 
anticipation  of  a  natural  disaster. 


(26)  Telephone  costs,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(27)  Salaries,  except  as  administrative 
allowance  and  limited  to  the  total 
allowance  (2  percent). 

(28)  Office  equipment,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(29)  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs,  except  for 
shared  maintenance  fee  for  food  banks. 

(30)  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closing. 

(31)  Increased  utility  costs  due  to 
expansion  of  service. 

(32)  Encumbrance  of  funds  for  shelter, 
emergency  repairs,  utilities,  that  is, 
payments  for  goods  or  services  that  are 

f>urchased  and  are  to  be  delivered  at  a 
ater  date.  Also,  withholding  assistance 
in  antici(>ation  of  a  future  need  (e.g., 
holiday  events,  special  programs). 

(33)  Supplementing  foster  care  costs, 
where  an  LRO  has  already  received 
payment  for  basic  boarding  of  a  client. 
Comprehensive  foster  care  costs  beyond 
food  and  shelter  are  not  allowed. 

(34)  No  fee  for  service  may  be  charged 
to  individuals  or  families  in  order  to 
receive  service. 

(c)  Administrative  allowance.  (1) 
There  is  an  administrative  allowance 
limitation  of  two  percent  (2%)  of  total 
funds  received  by  the  Local  Board, 
excluding  any  interest  earned.  This 
allowance  is  a  part  of  the  total  award, 
not  in  addition  to  the  award.  The  local 
administrative  allowance  is  intended  for 
use  by  LROs  or  Local  Boards  and  not  for 
reimbursement  of  the  program  or 
administrative  costs  that  a  recipient's 
parent  organization  (its  State  or  regional 
offices)  might  incur  as  a  result  of  this 
additional  funding. 

(2)  The  Local  Board  may  elect  to  use, 
for  its  own  administrative  costs,  ail  or 
any  portion  of  the  2  percent  allowance. 
The  decision  on  distribution  of  the 
allowance  among  LROs  rests  with  the 
Local  Board.  No  LRO  may  receive  an 
allowance  greater  than  2  percent  of  that 
LROs  award  amount  unless  the  LRO  is 
providing  the  administrative  support  for 
the  Local  Board  and  it  is  approved  by 
the  National  Board. 

(3)  The  SSA  Committee,  when  in 
operation,  may  utilize  a  maximum  of 
one-half  of  one  percent  (0.5%)  for  its 
administrative  costs  in  allocating  the 
SSA  grant.  As  with  Local  Board  awards, 
this  administrative  allowance  is  part  of 
the  total  award,  not  in  addition  to  the 
award. 

(4)  Any  of  the  administrative 
allowance  not  used  must  be  put  back 
into  program  funds  for  additional 
services. 
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Note:  The  administrative  allowance  may 
only  be  allocated  in  whole-dollar  amounts. 

Section  3.0    Independent  Annual  Audit 
Bequirements 

To  be  eligible  to  receive  or  administer 
EFSP  funds,  every  LRO  must  have  an 
independent  annual  audit.  Depending 
on  several  factors  (the  size  of  the 
agency's  budget,  the  number  of  Federal 
grants  the  agency  receives,  the  size  of 
the  agency's  grant,  the  complexity  of  the 
agency's  accounting  system,  etc),  the 
agency's  audit  may  or  may  not  require 
the  expertise  of  a  certified  public 
accountant.  In  some  instances,  an 
agency's  accounting  system  is  so  simple 
and  the  restricted  funds  are  only  from 
EFSP.  that  a  knowledgeable  bookkeeper 
could  perform  the  audit.  In  other  cases. 
the  agency  has  many  Federal  grants  and 
is  required  to  have  an  A-133  audit 
which  must  be  performed  by  a  CPA. 
Agencies  must  carefully  choose  what 
type  of  audit  is  required  and  select  an 
appropriate  independent  auditor. 

An  independent  audit  is  performed  by 
someone  unaffiliated  with  the 
organization.  For  instance,  an  agency's 
own  accountant  cannot  audit  his 
employer's  books.  The  audit  must 
include  an  examination  of  the  agency's 
fiscal  controls  as  well  as  an  inspection 
of  records  (including  journals,  ledgers, 
checkbooks  and  barik  statements, 
receipts,  contracts,  etc.).  Finally,  the 
auditor  must  render  an  opinion  on  the 
agency's  financial  records  (do  the 
records  presented  accurately  reflect  the 
agency's  finances?).  The  independent 
annual  audit  must  include  the 
following: 

(1)  A  balance  sheej^«r&(j_p»^last  day 
of  the  fiscal  year;    / 

(2)  A  statement  o(f  revenue  and 
expense  for  the  fiscal  year; 

(3)  A  statement  of  internal  controls; 

(4)  The  auditor's  opinion. 

The  agency's  entire  program  funds  must 
be  included  in  the  audit.  The  audit  must 
meet  the  generally  accepted  auditing 
standards  as  set  by  the  American 
Institute  of  Certified  Public 
Accountants.  For  a  copy  of  the  generally 
accepted  auditing  standards,  contact  the 
National  Board  staff. 

Section  4.0    Appeals  Process  for 
Participation/Funding 

(a)  Fairness  and  openness.  An  appeals 
process  is  a  statement  to  eligible 
agencies  and  to  the  community  at  large 
that  the  Local  Board  is  interested  in 
fairness  and  openness. 

A  good  appeals  process  begins  with 
prevention.  If  the  Local  Board  includes 
hoth  representatives  of  affiliates  of  the 
National  Board  and  representatives  of 
other  groups  involved  with  assisting 


hungry  and  homeless  people,  it  is  less 
likely  to  experience  an  appeal. 
Similarly,  if  the  Local  Board's  decision- 
making process  is  open,  thorough,  and 
even-handed,  appeals  are  less  likely. 
It  is  the  responsibility  of  the  Local 
Board  to  establish  a  written  appeals 
process.  That  process  may  be  simple  or 
elaborate,  depending  on  the  needs  of  the 
community. 

(b)  Appeals  guidelines.  The  appeal 
process  should  meet  the  following 
guidelines: 

(1)  It  should  be  available  to  agencies 
and  to  the  public  upon  request; 

(2)  It  should  be  timely,  without  undue 
delay; 

(3)  It  should  include  the  basis  for 
appeal  (e.g.,  provision  of  information 
not  previously  available  to  the  group 
making  the  appeal  or  to  the  Local  Board; 
correction  of  erroneous  information; 
violation  of  Federal  or  National  Board 
guidelines;  or  allegation  of  bias,  fraud, 
or  misuse  of  Federal  funds  on  the  part 
of  the  Local  Board  may  be  cause  for 
appeal); 

(4)  The  decision  should  be 
communicated  to  the  organization 
making  the  appeal  in  a  timely  manner. 
In  the  case  of  an  appeal  on  the  basis  of 
fraud  or  other  abuse  of  Federal  funds, 
the  agency  making  the  appeal  must  be 
informed  of  the  right  of  referral  to  the 
National  Board. 

(c)  Primary  decision  maker.  ELxcept  for 
cost  and  LRO  eligibility,  the  Local  Board 
is  the  primary  decision  maker.  Only 
when  there  is  a  significant  question  of 
misapplication  of  guidelines,  fraud,  or 
other  abuse  on  the  part  of  the  Local 
Board  will  the  National  Board  consider 
action. 

(d)  Common  appeals  practices.  The 
National  Board  does  not  mandate  any 
particular  appeals  process.  However, 
some  Local  Boards  have  developed 
processes  which  work  well  for  them  and 
may  offer  some  help  to  other 
communities.  Common  practices 
include  the  following: 

(1)  Set  a  time  period  of  not  more  than 
30  days  for  agencies  or  organizations  to 
appeal  a  funding  decision; 

(2)  Require  written  notice  of  appeal, 
signed  by  the  Chief  Volunteer  Officer  of 
the  organization  making  the  appeal; 

(3)  The  first  level  of  appeal  is  usually 
to  the  Local  Board,  or  to  an  executive 
committee  of  the  board. 

(e)  Appeals  boards,  delegations.  Some 
boards  appoint  one  or  more  members  to 
act  as  a  liaison  with  the  organization 
making  the  appeal: 

(1)  In  the  case  of  an  appeal  for  the 
purpose  of  providing  previously 
unavailable  information  or  correction  of 
erroneous  information,  the  process 
usually  ends  with  prompt  notification  of 


decision  (within  10  working  days  of 
appeal). 

(2)  In  the  case  of  appeals  for  the 
purpose  of  contesting  alleged  prejudice, 
violation  of  law  or  National  Board 
guidelines,  fraud,  or  misuse  of  Federal 
funds,  some  boards  have  allowed 
appeals  to  a  group  other  than  the  board 
itself.  This  practice  is  not  mandated  but 
is  permitted  by  the  National  Board. 
Such  groups  vary.  They  may  simply  be 
composed  of  different  individuals 
representing  the  same  organizations  that 
make  up  the  Local  Board.  They  may  also 
include  an  entirely  different  group  of 
persons  who  have  knowledge  of  the 
program  and  are  deemed  by  the  board 

to  be  both  responsible  and  unbiased, 
and  to  hold  the  trust  of  the  community 
at  large. 

(3)  If  the  board  chooses  to  delegate 
authority  to  any  third  party  in  an 
appeals  process,  the  power  and 
authority  of  that  body  should  be  clear. 
Is  it  simply  advisory  to  the  Local  Board? 
Will  the  board  abide  by  the  decisions  of 
this  body  as  long  as  they  are  consistent 
with  the  law  and  the  National  Board 
guidelines? 

(4)  The  disposition  of  appeals  is  often 
communicated  by  telephone  to  the  chief 
professional  and  volunteer  officers  of 
the  organization  appealing  immediately 
after  a  decision  is  made.  In  such  cases. 

a  written  communication  is  sent  as  soon 
as  possible  confirming  the  action  taken. 
The  written  communication  is,  of 
course,  the  official  notification. 

(f)  National  Board  role.  It  is  important 
to  reaffirm  that  no  single  appeals 
process  is  mandated  or  advised  by  the 
National  Board. 

Section  5.0    Variances  and  Waivers 

(a)  Variances.  Local  Boards  may 
receive  requests  for  variances  in  the 
budgets  they  have  approved  for  LROs. 
Local  Boards  may  allow  such  changes 
provided  that  the  requested  items  are 
eligible  under  this  program.  If  there  is 
any  doubt  on  the  part  of  the  Local  Board 
as  to  eligibility,  it  should  contact  the 
National  Board  for  clarification. 

If  an  expenditure  requested  by  an 
LRO  falls  outside  the  program 
guidelines,  the  Local  Board,  if  in  accord, 
should  request  in  writing  a  waiver  from 
the  National  Board  in  advance  of  the 
expenditure. 

(b)  Waivers.  Waivers  requested 
because  of  a  compliance  exception  must 
be  submitted  to  the  Local  and  then 
National  Board  for  review.  National 
Board  staff  will  evaluate  waiver  requests 
and  use  discretion  to  approve  or  deny 
requests.  In  general,  the  National  Board 
considers  waiver  requests  that  are  not 
within  the  guidelines  but  address  the 
program's  intent. 
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The  waiver  request  from  the  Local 
Board  should  clearly  state  the  need  for 
the  exception,  approximate  costs, 
timeliness  or  any  other  pertinent 
information  it  deems  necessary  for  the 
National  Board  to  make  its  decision. 

Section  6.0    Reporting  Requirements 

Local  Boards  must  monitor  LROs' 
expenditures  and  eligible  cost 
compliance  throughout  the  program 
period.  An  interim  report  of 
expenditures  is  due  to  the  National 
Board  with  each  LRO's  second/third 
check  request.  A  final  report 
(accompanied  by  financial 
documentation  for  specified  LROs)  is 
due  one  month  after  the  end  of  each 
jurisdiction's  program.  The  National 
Board  will  provide  forms  for  all 
required  reports.  The  National  Board 
.advises  Local  Boards  to  request  at  least 
one  other  report  from  their  LROs  at  a 
time  deemed  appropriate  by  each  Local 
J  Board. 

LROs  that  successfully  completed 
previous  program  compliance  reviews 
and  are  receiving  funds  under  this 
program  may  not  be  required  to  submit 
documentation  with  their  final  reports 
unless  specifically  asked  to  do  so  by  the 
National  Board;  however,  successful 


completion  does  not  mean  automatic 
exemption  from  submission. 
Documentation  will  be  required  for 
LROs  not  funded  in  the  previous  phase 
of  the  program. 

Failure  of  an  LRO  to  comply  with  the 
National  Board's  reporting  requirements 
may  result  in  its  funds  being  held  in 
escrow.  Funds  will  be  held  until  all 
reporting  requirements  have  been 
satisHed.  If  an  LRO  does  not  comply  in 
a  timely  manner,  the  Local  Board  or 
National  Board  may  reclaim  and 
reallocate  the  funds  being  held  in 
escrow. 

The  National  Board  will  compile  the 
reports  it  receives  from  the  Local  Boards 
and  submit  a  detailed  accounting  of  use 
of  all  program  monies  in  the  form  of  a 
report  to  FEMA. 

If  the  Local  Board  discovers  lack  of 
documentation,  ineligible  expenditures 
or  any  other  problem  in  an  LRO  report, 
it  should  contact  the  LRO  and  attempt 
to  correct  the  problem  before  submitting 
the  report  to  the  National  Board.  If  the 
National  Board  discovers  a  problem,  it 
will  inform  the  Local  Board  and  LRO 
and  advise  them  of  the  action  to  be 
taken.  It  is  the  responsibility  of  the 
Local  Board  to  continue  working  with 
LROs  which  have  compliance  problems 


until  they  have  been  cleared  by  the 
Secretariat. 

To  avoid  compliance-related 
problems,  the  Local  Board  should 
ensure  that  LROs  have  a  thorough 
understanding  of  the  types  of 
documentation  (e.g.,  canceled  checks 
[both  sides),  invoices,  contracts,  lease 
agreements,  utility  bills)  they  must 
retain  to  meet  cost  eligibility  guidelines. 
Items  not  listed  as  eligible  or  ineligible 
should  not  be  assumed  to  be  eligible. 
Local  Boards  are  advised  to  contact 
National  Board  staff  for  clarification  on 
items  subject  to  interpretation. 

LROs  failing  to  clear  the  National 
Board  compliance  review  after  a 
reasonable  amount  of  time  will  be 
referred  to  FEMA  and  will  remain 
ineligible  to  receive  funds  until  audit 
problems  are  resolved  with  FEMA. 

Section  7.0    Amendments  to  Plan 

The  National  Board  reserves  the  right 
to  amend  this  Flan  at  any  time. 

Dated:  January  13, 1994. 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Preparedness, 
Training  &  Exercises. 

The  following  is  a  list  of  all  Phase  XII 
(Fiscal  Year  1994)  funded  jurisdictions: 


Emergency  Food  and  Shelter,  National  Board  Program.  Phase  XII  Allocations 

AlatMima 


12-0030-00 
12-0032-00 
12-0034-00 
12-0036-00 
12-003S-00 
12-0040-00 
12-0042-00 
12-0044-00 
12-0046-00 
12-0048-00 
12-0060-00 
12-0052-00 
12-0054-00 
12-0056-00 
12-0060-00 
12-0062-00 
12-0064-00 
12-0068-00 
12-0072-00 
12-0074-00 
12-0076-00 
12-0078-00 
12-0080-00 
12-0082-00 
12-0084-00 
12-0086-00 
12-0088-00 
12-0090-00 
12-0094-00 
12-0096-00 
12-0098-00 
12-0102-00 
12-0104-00 
12-0108-00 
12-0110-00 
12-0112-00 


Autauga  County  ... 
Baldwin  County  .... 
Bartxxjr  County  .... 

Bibb  County 

Blount  County ., 

Bullock  County  

Butler  County  

Calhoun  County  ... 
Chambers  County 
Cherokee  County  . 

Chilton  County 

Choctaw  County  ... 

Clarke  County  

Clay  County 


Coffee  County  

Coltjert  County  

Conecuh  County  ... 
Covington  County .. 

Cullman  County 

Dale  County  

Dallas  County „. 

De  Kalb  County  . 

Elmore  County  

Escambia  County  .. 

Etowah  County 

Fayette  County 

Franklin  County 

Geneva  County  

Hale  County  

Henry  Courtty 

Houston  County  .... 

Jackson  Courtty 

Jefferson  County  ... 

Lamar  County 

Lauderdale  County 
Lawrence  County  .. 


$17,420.00 
46,284.00 
17,796.00 
12.705.00 
16,730.00 

7,899.00 
14,867.00 
67,159.00 
20,649.00 

8,635.00 
21,115.00 
12,645  00 
22.061.00 

8.064.00 
19,358.00 
30,215.00 

9,491.00 
23,127.00 
36.042.00 
26,716.00 
40,037.00 
31.237.00 
23.292.00 
23.773.00 
53.207.00 
11.383.00 
17,766.00 
11,699.00 

9.176.00 

9.641.00 
42,079.00 
36.057.00 
283.172.00 
11,278.00 
38,505.00 
19,784.00 


)700 


Federal  Register  /  Vol.  59.  No.  17  /  Wednesday.  January  26.  1994  /  Notices 


Emergency  Food  and  Shelter,  Nattonal  Board  Program.  Phase  XII  Allocations— Continued 


12-0114-00 
12-0116-00 
12-0118-00 
12-0120-00 
12-0126-00 
12-0128-00 
12-0130-00 
12-0132-00 
12-0136-00 
12-0138-00 
12-0142-00 
12-0144-00 
12-0146-00 
12-0148-00 
12-0150-00 
12-0152-00 
12-0154-00 
12-0158-00 
12-0160-00 
12-0162-00 
12-0164-00 
12-0168-00 
12-0170-00 
12-0172-00 
12-0174-00 
12-0176-00 


Lae  County „ 

Limestone  County  „„ 

Lowndes  County  

Macon  County  

Marengo  County 

Manon  County , 

MafshaA  County  

Motode  Courty  

Monroe  County 

Montgomefy  County 

Morgan  County 

Perry  County  

Pickens  County  „ 

Pike  CouTTty 

RarxJolpn  County  

Russel  County  

St  CJair  County 

Sunrter  County  

TaHadega  County  

Tallapoosa  Courrty  „ 

Tuscaloosa  County  

Walker  County 

Washington  County  ...„ 

Witeox  County  

Winston  County 

State  Set-AsKJe  Committee.  AL 


Alaska 


12-0196-00 
12-0202-00 
12-0204-00 
12-0208-00 
12-0210-00 
12-0232-00 


Fairtanks  North  Star  Boro  

Kenaj  Peninsula  Borough  

Ketchikan  Gateway  Borough  .... 

Kodtak  Island  Borough 

MatanusKa-Susrtna  Cer>su8  

State  Set-Aside  Commrttee,  AK 


Arizona 


12-0242-00 
12-0244-00 
12-0246-00 
12-0248-00 
12-0250-00 
12-0254-00 
12-0256-00 
12-0268-00 
12-0270-00 
12-0272-00 
12-0276-00 
12-0278-00 
12-0280-00 
12-0282-00 
12-0284-00 


Apache  County , 

Cochise  County 

Coconino  County 

GHa  County 

Graham  County 

La  Paz  County  

Maricopa  County 

Mohave  County 

Navajo  County 

Pima  County 

Pinal  County 

Santa  Cru2  County 

Yavapai  County 

Yuma  County  

State  Set-Aside  Committee, 


AZ 


Art(ansas 


12-0304-00 
12-0306-00 
12-0308-00 
12-0312-00 
12-0318-00 
12-0320-00 
12-0322-00 
12-0324-00 
12-0326-00 
12-0330-00 
12-0332-00 
12-0334-00 
12-0336-00 


Arkansas  County 
Ashley  County 
Baxter  County 
Boor>e  County 
Carroll  County 
Chicot  County 
Clark  County 
Clay  County 
Ctetxjme  County 
CotumtM  County 
Conway  County  .. 
Craighead  County 
Crawford  County 


36.974.00 
27,392.00 
11.068.00 
11,248.00 
15.258.00 
17,586.00 
41.824.00 
225.219.00 
21,791.00 
92,959.00 
51,510.00 
10,197.00 
14,327.00 
14.222.00 
12,089.00 
25,770.00 
25,995.00 
10,888.00 
47,861.00 
16,009.00 
62,503.00 
46,179.00 
15,093.00 
9.561.00 
13,711.00 
87,068.00 


2,065,320.00 


$45,623.00 
38,610.00 
10,062.00 
10,693.00 
34,871.00 

110,141.00 


250,000.00 


S37.664.00 
51,766.00 
62,128.00 
23,968.00 
14,147.00 
11,894.00 

918,146.00 
58,749.00 
54,709.00 

235,941.00 
55,820.00 
28,714.00 
46,735.00 

207,483.00 
3,009.00 


1,810,873,00 


59,191.00 

11.113.00 

10.062.00 

9,746.00 

9,266.00 

8,845.00 

7,674.00 

11.939.00 

11,488.00 

12,690.00 

11.053.00 

30.050.00 

22,947.00 


i 
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12-0338-00 
12-0340-00 
12-0344-00 
12-0346-00 
12-0348-00 
12-0354-00 
12-0358-00 
12-0360-00 
12-0362-00 
12-0366-00 
12-0370-00 
12-0372-00 
12-0376-00 
12-0380-00 
12-0382-00 
12-0388-00 
12-0390-00 
12-0396-00 
12-0398-00 
12-0408-00 
12-0412-00 
12-0416-00 
12-0420-00 
12-0422-00 
12-0424-00 
12-0430-00 
12-0432-00 
12-0440-00 
12-0450-00 
12-0452-00 
12-0454-00 
12-0456-00 
12-0458-00 
12-0462-00 


Crittenden  County  

Cross  County  

Desha  County  „ 

Drew  County  

Faulkner  County _ „ 

Gartand  County 

Greene  County 

Hempstead  County  

Hot  Spnng  County „„„.„ 

Independence  County  .„ „ 

Jackson  County 

Jefferson  County 

Johnson  County  

Lawrence  Courity  

Lee  County 

Logan  County 

Lonoke  Courity  

MiUer  County  

Mississippi  County  

Ouachita  County  , 

Phillips  County  , 

Poinsett  County , 

Pope  County  

Prairie  Courity  „ 

Pulaski  County  

Randolph  County  

St.  Francis  County  

Sebastian  County 

Union  County  

Van  Buren  County 

Wastiington  County 

White  County 

Woodruff  County  

State  Set-Aside  Committee.  AR 


25.230.00 

11,894.00 

10,122.00 

9,461 .00 

33.850.00 

38,836.00 

17.045.00 

11,398.00 

16,009.00 

16,204.00 

15,799.00 

53,418.00 

7,899.00 

9.611.00 

7,869.00 

7.749.00 

15.979.00 

17,375.00 

41.599.00 

20.544.00 

17,285.00 

16.159.00 

20,904.00 

8;J05.00 

143,748.00 

9.927.00 

21^20.00 

52,937.00 

22256.00 

8,049.00 

32,859.00 

34.766.00 

7.644.00 

99,563.00 


1.049.577.00 


California 


12-0464-00 
12-0634-00 
12-0646-00 
12-0652-00 
12-0654-00 
12-065&-00 
12-0658-00 
12-0660-00 
12-0668-00 
12-0670-00 
12-0676-00 
12-0678-00 
12-0680-00 
12-0682-00 
12-0684-00 
12-0688-00 
12-0690-00 
12-0692-00 
12-0695-00 
12-0760-00 
12-0766-00 
12-0768-00 
12-0770-00 
12-0772-00 
12-0774-00 
12-0776-00 
12-0780-00 
12-0784-00 
12-0786-00 
12-0818-00 
12-0820-00 
12-0824-00 
12-0828-00 
12-0830-00 
12-0640-00 


Fresno  City/County  

Alameda  County 

Oakland  City 

Arnador  County  

Butte  County  

Calaveras  County 

Colusa  County 

Contra  Costa  Oounty  

Del  Norte  County  

El  Dorado  County 

Glenn  County  

Humtxjidt  County 

Imperial  County 

Inyo  County  

Kem  County 

Kings  County 

Lake  County 

Lassen  County  

Los  Angeles  City^County 

Madera  County 

Mariposa  County 

Mendocino  County  

Merced  County 

Modoc  County 

Morx)  County 

Morrterey  County 

Napa  County  , 

Nevada  County  

Orange  County 

Piamas  County , 

RiverskJe  County  

Sacramento  County  

San  Benrto  County  

San  Bemardirx)  County 
San  Diego  County 


$790,076.00 

399.678.00 

283.157.00 
18.321.00 

150,086.00 
27,332.00 
27,768.00 

448,951 .00 
21,851.00 
87,523.00 
28,594.00 
87,748.00 

222,516.00 
11,518.00 

630,499.00 

96.593.00 

44,647.00 

19,523.00 

6,770,429.00 

108,382.00 
10,302.00 
70.958  00 

208,730  0') 
7,524.00 
9.356.C0 

340,389.C0 

68,255.00 

52,156.00 

1.347.259.00 

21,070.00 

1,035.238  00 

653.190  00 
53Z37  00 

960,165.00 
1.424.494.00 
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12-0858-00 
12-0860-00 
12-0864-00 
12-0876-00 
12-0880-00 
12-0892-00 
12-0896-00 
12-0900-00 
12-0902-00 
12-0912-00 
12-0916-00 
12-0918-00 
12-0920-00 
12-0922-00 
12-0926-00 
12-0928-00 
12-0938-00 
12-0940-00 
12-0942-00 


San  Francisco  City/County  

San  Joaquin  County 

San  Luis  Obispo  County  

Santa  Bartara  County  

Santa  Clara  County 

Santa  Cruz  County 

Shasta  County 

Siskiyou  County  

Solano  County 

Stanislaus  County  

Sutter  County  

Tehama  County 

Trinity  County  

Tulare  County 

Tuolumne  County 

Ventura  County  , 

Yolo  County 

Yuba  County  

State  Set-Aside  Committee,  CA 


438,649.00 

480,413.00 

126.463.00 

228,102.00 

866.080  00 

216.193.00 

131,584.00 

45.293.00 

215,503.00 

457.796.00 

91,803.00 

44,152.00 

13,306.00 

394,302.00 

36,853.00 

512,370.00 

102,240.00 

57,698.00 

398.997.00 


21,395,312.00 


Colorado 


12-0968-00 
12-0990-00 
12-1010-00 
12-1012-00 
12-1026-00 
12-1056-00 
12-1058-00 
12-1068-00 
12-1074-00 
12-1076-00 
12-1080-00 
12-1092-00 
12-1116-00 
12-1122-00 


Adams  County 

Boulder  County  

Delta  County  

Denbver  City/County  

Fremont  County  

La  Plata  County  

Lanmer  County 

Mesa  County  

Montezunwi  County  

Montrose  County  

Otero  County  

Pueblo  CoufTty 

WeW  County 

State  Set-AsKje  Committee,  CO 


$125,292.00 

86,426.00 

10,272.00 

258.783.00 

14,026.00 

14,732.00 

68,540  00 

48,432.00 

11,368.00 

12,044.00 

8,725.00 

•   60,626.00 

52,982  00 

393,706  00 


1,165,954.00 


Connecticut 


12-1422-01 
12-1422-02 
12-1422-03 
12-1422-04 
12-1438-00 
12-1458-00 
12-1472-00 
12-1478-00 


Fairfield  Census/Bndgeport 

Fairfield  Census/Dantxjry 

FairliekJ  Census/Norwalk  

Fairfiekj  Census/Stamdford 

Harttord  Census  County  

New  Haven  Census  County 

New  London  Census  County  .... 
State  Set- Aside  Committee,  CT 


SI  99, 

60, 

73, 

99, 

531, 

490, 

135, 

259, 


499  00 
717.00 
728.00 
749.00 
157.00 
340.00 
77400 
304  00 


1,850,268.00 


Delaware 


12-1482-00 
12-1488-00 


New  Castle  County  

State  Set-Aside  Committee,  DE 


5169,368.00 
80.632.00 


250,000.00 


District  of  Columbia 


Florida 


12-1556-00 
12-1560-00 
12-1562-00 
12-1564-00 
12-1566-00 
12-1570-00 


Alachua  County 
Baker  County  ... 

Bay  County 

Bradford  County 
Brevard  County 
Broward  Coun^ 


568,886.00 

11,353.00 

88,829.00 

9,761.00 

234,410.00 

764,561.00 
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12-1586-00 
12-1590-00 
12-1592-00 
12-1594-00 
12-1598-00 
12-1604-00 
12-1608-00 
12-1612-00 
12-1620-00 
12-1628-00 
12-1630-00 
12-1632-00 
12-1634-00 
12-1636-00 
12-1638-00 
12-1642-00 
12-1644-00 
12-1646-00 
12-1652-00 
12-1654-00 
12-1666-00 
12-1660-00 
12-1664-00 
12-1666-00 
12-1668-00 
12-1670-00 
12-1674-00 
12-1678-00 
12-1680-00 
12-1684-00 
12-1686-00 
12-1694-00 
12-1702-00 
12-1706-00 
12-1710-00 
12-1712-00 
12-1714-00 
12-1718-00 
12-1720-00 
12-1722-00 
12-1724-00 
12-1728-00 
12-1734-00 
12-1736-00 
12-1738-00 


Citrus  County  

Collier  County 

Columbia  County 

Dade  County  

Miami  City  

De  Soto  County 

Duval  County 

Escambia  County 

Gadsden  County  

Hamilton  County 

Hardee  County 

Hendry  County  

Hemando  County 

Highlands  County 

Hillsborough  County 

Holmes  County 

Indian  River  County  

Jackson  County 

Lake  County 

Lee  County 

Leon  Courrty , 

Levy  County  

Madison  County  

Manatee  County 

Marion  County 

Martin  County 

Nassau  County 

Okeectx)bee  County  

Orange  County :, 

OsceoJa  County 

PaJm  Beach  County  

Pinellas  County  ..„ 

Polk  County 

Putnam  County  

St  Lucie  County 

Santa  Rosa  County 

Sarasota  County  

Seminole  County 

Sumter  County  

Suwannee  County 

Taylor  County 

Volusia  County 

Walton  County 

Washington  County 

State  Set-Aside  Committee. 


FL 


Georgia 


12-1741-00 
12-1742-00 
12-1772-00 
12-1780-00 
12-1784-00 
12-1786-00 
12-1788-00 
12-1790-00 
12-1804-00 
12-1806-00 
12-1816-00 
12-1818-00 
12-1822-00 
12-1828-00 
12-1832-00 
12-1840-00 
12-1842-00 
12-1844-00 
12-1854-00 
12-1860-00 
12-1866-00 
12-1870-00 
12-1880-00 
12-1882-00 


Atlanta  &  College  Park/Clayton.  DeKaJb,  Fulton  Cos. 

Macorv'Bibb,  Jones  Counties  

Appling  County 

Baldwin  County  

Barrow  County 

Bartow  County 

Ben  Hiil  County  _ , 

Berrien  County  , 

Bulloch  County 

Burke  County  

Canoll  County _ 

Catoosa  County  ^ „ 

Chatham  County  

Chattooga  County  

Clarke  County  

Cobb  County  

Coffee  County  

Cok]uitt  County 

Crisp  County  

Decatur  County 

Dodge  Courrty 

Dougherty  County  

Effingham  County 

Elbert  County  ...„ 


46 

101 
30 

968 

324 
15 

332 
96 
19 
9 
21 
32 
48 
41, 

472 

7 

67 

21, 

63 

162, 

70 

12, 

7 

92 

109 
63 
23 
21, 

407, 
67, 

602, 

404, 

285, 
35, 

142, 
31, 

107, 

171, 
14, 
17, 
16, 

184, 
10, 
10, 

229, 


194.00 
834.00 
,951.00 
560.00 
005  00 
.108  00 
324.00 
621 .00 
.91300 
,116.00 
085  00 
.453  00 
462  00 
163.00 
,484  00 
,659.00 
,654  00 
911.00 
,152  00 
47500 
,342.00 
,014.00 
.989.00 
.704  00 
,659  00 
,660  00 
,893.00 
,941.00 
,848.00 
,489.00 
,131.00 
,844.00 
,575.00 
,051.00 
,922.00 
,597.00 
,826  00 
,906  00 
056  00 
931.00 
384  00 
762.00 
813.00 
272  00 
768  00 


7.226.301  00 


$732,979.00 
71.949.00 
12.405.00 
13.561.00 
17.030.00 
33.024.00 
8.966.00 
7.644.00 
14,627.00 
15,859.00 
35,652.00 
16,369.00 
99.612  00 
11.564.00 
29,555.00 
208,189.00 
17,360.00 
14.702.00 
10.662.00 
13.501.00 
8.815.00 
59,335.00 
10,798.00 
12,885  00 
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12-1884-00 
12-1888-00 
12-1892-00 
12-1896-00 
12-1902-00 
12-1906-00 
12-1910-00 
12-1912-00 
12-1922-00 
12-1926-00 
12-1932-00 
12-1936-00 
12-1942-00 
12-1956-00 
12-1960-00 
12-1966-00 
12-1970-00 
12-1974-00 
12-1976-00 
12-1980-00 
12-1984-00 
12-1994-00 
12-1998-00 
12-2006-00 
12-2008-00 
12-2014-00 
12-2026-00 
12-2036-00 
12-2038-00 
12-2042-00 
12-2056-00 
12-2058-00 
12-2060-00 
12-2066-00 
12-2074-00 
12-2076-00 
12-2078-00 
12-2080-00 
12-2086-00 
12-2102-00 
12-2104-00 


Emanuel  County ~ 

Fannm  County 

Floyd  County  

Franklin  County 

Gilmer  County  '■ 

Glyrm  County .^^_^^^^ 

Grady  County  - 

Greene  Cocrity 

Haralson  County  — ........... 

Hart  County  _ ~. 

Houston  County  . — ,.« « 

Jackson  County » ... 

Jefferson  County  — 

Laurens  County - 

Liberty  County 

Lowndes  County  

McDuffie  County _ ~ 

Macon  County ~ ~. 

Madison  County  „ 

Meriwether  County  

Mitchell  County .'. - 

Muskogee  County  

Newton  County 

Peacti  County ; 

Pickens  County  

Pofc  County i ~ 

Rctwnond  County » 

SpakSng  County „ ~ 

Stephens  County „ 

Sumter  County  ~ 

Thomas  County  - 

Tift  County  

Toombs  Courrty 

Troup  County - 

Upson  County  .'. 

Walker  County : — 

Walton  County .'. 

Ware  County  „ ... . — . — .—. « - 

Wayne  County — . 

Worth  County  — 

State  Set-AsKJe  Committee,  GA  — . — *.. 


12.885.00 

8,695.00 

44.182.00 

9.056.00 

7,749.00 

25.350.00 

10,467.00 

7,509.00 

13.546.00 

10.708.00 

35.922.00 

12.975.00 

8,470.00 

16.700.00 

20,995.00 

32.648.00 

8.996.00 

10.768.00 

9.972.00 
12.525.00 
14.537.00 
77.040.00 
20.844.00 
12.119.00 

7.539.00 
23.833.00 
94,326.00 
24.389.00 
11.293.00 
16.354.00 
15.919.00 
19.763.00 
14.537.00 
31.762.00 
10.723.00 
29.600.00 
20.694.00 
15.708.00 
14.627.00 

8.860.00 
456,879.00 


2.738.507.00 


12-2108-00 
12-2112-00 
12-2116-00 


Hawaii  County  

Kauai  County 

State  Set-AskJe  Committee,  HI 


$80,900.00 

57.653.00 

146.910.00 


285.463.00 


UUho 


12-2134-00 
12-2140-00 
12-2146-00 
12-2156-00 
12-2160-00 
12-2164-00 
12-2168-00 
12-2178-00 
12-2184-00 
12-2186-00 
12-2196-00 
12-2198-00 
12-2204-00 
12-2208-00 
12-2212-00 
12-2218-00 


Bannock  County 

Btngham  County 

Bonner  County  

Canyon  County  

Cassia  Courrty 

Clearwater  County  

Elmore  County  

Idaho  County 

Kootenai  County 

Latah  County  ..„ 

Minidoka  County  

Nez  Perce  County 

Payette  County 

Shostxxie  County 

Twn  Falls  County  „ 

State  Set-AsKJe  Committee,  ID 


$30,546.00 

18.622.00 

•20,364.00 

51,105.00 

11.038.00 

8,966.00 

8.755.00 

11.954.00 

42,635.00 

9.506.00 

13,050.00 

13,215.00 

11.714.00 

16.069.00 

26.912.00 

113.899.00 

408,350.00 
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Illinois 


12-2220-00 

12-2342-00 

12-2344-00 

12-2346-00 

12-2348-00 

12-2356-00 

12-2358-00 

12-2360-00 

12-2364-00 

12-2366-00 

12-2368-00 

12-2372-00 

12-2374-00 

12-2378-00 

12-2402-00 

12-2414-00 

12-2420-00 

12-2424-00 

12-2426-00 

12-2430-00 

12-2432-00 

12-2436-00 

12-2446-00 

12-2450-00 

12-2456-00 

12-2464-00 

12-2468-00 

12-2470-00 

12-2474-00 

12-2476-00 

12-2484-00 

12-2488-00 

12-2490-00 

12-2494-00 

12-2496-00 

12-2498-00 

12-2502-00 

12-2504-00 

12-2508-00 

12-2512-00 

12-2520-00 

12-2524-00 

12-2528-00 

12-2536-00 

12-2538-00 

12-2540-00 

12-2542-00 

12-2546-00 

12-2548-00 

12-2560-00 

12-2562-00 

12-2564-00 

12-2566-00 

12-2568-00 

12-2570-00 

12-2574-00 

12-2576-00 

12-2580-00 

12-2586-00 

12-2588-00 

12-2594-00 


Aurora/Dupage,  Kane  Counties 

Adams  County 

Alexander  County 

Bond  County  

Boone  County  

Can^oll  County  

Cass  County 

Champaign  County  

Christian  County 

ClarV  County  

Clay  County 

Coles  County 

Cook  County  

Chicago  City 

Dekalb  County 

Edgar  County 

Fayette  County 

Franklin  County  

Fulton  County 

Greene  County 

Grundy  County  

Hancock  County 

Jackson  County 

Jefferson  County 

Johnson  County  

Kankakee  County 

Knox  County 

Lake  County 

La  Salle  County 

Lawrence  County  

McDonough  County  

McLean  County  

Macon  County  

Macoupin  County  

Madison  County  

Marion  County , 

Mason  County  

Massac  County 

Mercer  County 

Montgomery  County 

Peoria  County  

Perry  County  

Pike  County „. 

Randolph  County  

Rrchlartd  County 

Rock  Island  Courrty 

St  Clair  County 

Saline  County 

Sangamon  County  

Stephenson  Courity 

Tazewell  Courrty 

Union  County  

Vermilion  County 

Wabash  County  ^ 

Warren  County 

Wayne  County 

White  County 

Will  County 

Williamson  County  

Winneljago  County 


State  Set-AskJe  Committee,  IL 


Indiana 


12-2630-00 
12-2642-00 
12-2648-00 
12-2656-00 
12-2662-00 
12-2666-00 


Blackford  County 

Clay  County 

Daviess  County  .. 
Delaware  County 
Elkhart  County  .... 
Fayette  County  ... 


$559,300.00 
38.250.00 

7,914.00 

9,837.00 
32.333.00 
10.002.00 

7,809.00 
70.988.00 
22,857.00 

9,416.00 

9,461.00 
22,932.00 
1241,445.00 
1,797,597.00 
31,041.00 
11,564.00 
14,357.00 
34,631.00 
23,998.00 

8.500.00 
28,098.00 
12.074.00 
33,384.00 
29,014.00 

8,350.00 

63,464.00 

31,697.00 

236,737.00 

86,061.00 

9,581.00 
13,711.00 
56.076.00 
84,474.00 
31,342.00 
142,051  00 
34,240.00 
12,329.00 

8,515.00 
12,224.00 
23,052.00 
■  99,777.00 
20.154.00 
10,918.00 
26,176.00 

8.260.00 
91,697.00 
144,740.00 
21.730.00 
87,718.00 
28,834  00 
70,132.00 
16,925.00 
68,315.00 

9.236.00 

10,647.00 

11,564.00 

11,924.00 

232,412.00 

50,144.00 

178,154.00 

298,708.00 


6,418,861.00 


$9,656.00 
11.038.00 
11.654.00 
i7. 112.00 
73.932.00 
17.901.00 
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12-2668-00 
V2-267&-0O 
12-2680-00 

ta-2690-OO 
t2-2692-00 
t2-2700-00 
t2-2704-00 
t2-270ft-00 
12-2714-00 
12-2716-00 
12-2720-00 
12-2722-00 
12-2724-00 
12-2728-00 
12-2738-00 
12-2752-00 
12-2754-00 
12-2758-00 
12-2770-00 
12-2776-00 
12-2780-00 
12-2786-00 
12-2790-00 
12-2794-00 
12-2800-00 
12-2804-00 

i2-28oe  :o 

12-2816-00 
12-2818-00 
12-2826-00 


Floyd  County 

Gf3fi<  Cowity 

Greene  County  _ 

Henry  County 

Howard  County  „ 

iay  County 

Jennings  County 

Knox  County 

Lake  County 

Gary  Oty 

La  Porte  County  . 
Lawrence  County 
Madison  CoufTty  . 

Manon  County 

Morvoe  County  _. 
Orange  Courtty  „ 

Owen  County 

Perry  County 
Randolph  County  . 
St.  Joseph  County 

Scott  County 

Starke  Cour^ 

Suilivan  County 

Tippecarx>e  County  

Vandertiurgh  County  

VemruJtion  County  

Vigo  County 

\^3sn<nglon  County 

Wayne  County 

State  Set-Aside  Conwntttee. 


IN 


lo««» 


12-2868-00 
12-2866-00 
12-2860-00 
12-2892-00 
12-2902-00 
12-2904-00 
12-2914-00 
12-2916-00 
12-2946-00 
12-2952-00 
12-29*2-00 
12-2976-00 
12-3006-00 
12-3010-00 
12-3020-00 
12-3028-00 
12-3C3&  .0 
12-3046-00 
12-3060-00 
12-3062-00 
12-3060-00 


Bteckhawk  County 
Buchanan  County  . 
Clayton  Cot*ity 
Ointon  County 
Delaware  County 
Oes  Moines  Cotinty 

Fayette  County  

Floyd  County 


Jackson  County 

Johnson  County 

Lee  County 

Mahaska  County 

Polk  County 

Pottawattamie  County 

ScoO  County 

Story  County 

Wapelto  County 

Weteter  County  

Winneshiek  County  „ „.... _ [_^| 

Woodt)ury  County  _ 

Slate  Set-Aside  ConHnitJee.  lA !!!!."!!!!!!!!"."!."" ' 


Kansas 


12-3061-00 
12-3068-00 
12-3100-00 
12-3116-00 
12-3124-00 
12-3132-00 
12-3138-00 
12-3140-00 
12-3142-00 
12-3182-00 
12-3194-00 
12-3208-00 
12-3238-00 


Manhattan/Pottawatanne.  Riiey  Counties 


C^erokee  County  

C*awk)fd  County  „ '. j 

EJouglas  County 

" "' 

Ellis  County  ...„ 

Fort  County  

FranWin  County  _„ „ 

Geary  County 

LatDette  County _ 

•........«.•..«.•...«.....«„„„„„.„.„ 

Lyon  County 
Montgomery  County 
Reno  County  


29,209.00 
43,651.00 
19,403.00 
28,964.00 
42,290-00 
13,396.00 
9386.00 
15.183.00 

147,578.00 

104,482.00 
52,216.00 
26.101.00 
65,612.00 

360,976.00 
38,926.00 
13,261.00 
8.740.00 
11.413.00 
18,607.00 

110.646.00 
13.351.00 
12.480.00 
11.939.00 
37.499.00 
82.447.00 
10.197.00 
49.438.00 
13,291.00 
64,244.00 

5O6v78O.0O 


2.123,06&00 


$54,439.00 

9.1  laoo 

8,019.00 
22.391.00 

7J64.00 
19.943.00 

8,380.00 

8,305.00 

8,935.00 
18,246.00 
22.271.00 

7,569.00 
122.243.00 
34781.00 
68,420.00 
13,966.00 
17.286.00 
17,360.00 

8,63&00 

28,624.00 

264.458.00 


771,1  SOiX) 


$23jB53.00 
11.413.00 
10,287.00 
15v678.00 
26.281.00 
8,785.00 
8,200i)0 
10X8.00 
10813.00 
12,736.00 
13,261  iXD 
18.414i)0 
23.247.00 
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12-3252-00 
12-3256-00 
12-3262-00 
12-3296-00 
12-3300-00 


Saline  County 

Sedgwick  County  

Shawnee  County 

Wyandotte  County 

State  Set-Aside  Committee.  KS 


12-3316-00 

12-3324-00 

12-3326-00 

12-3328-00 

12-3332-00 

12-3334-00 

12-3336-00 

12-3340-00 

12-3342-00 

12-3348-<X) 

12-3350-00 

12-3358-00 

12-3360-00 

12-3362-00 

12-3364-00 

12-3366-00 

12-3374-00 

12-3378-00 

12-3384-00 

12-3386-00 

12-3388-00 

12-3390-00 

12-3398-00 

12-3400-00 

12-3402-00 

12-3406-00 

12-3410-00 

12-3412-00 

12-3414-00 

12-3416-00 

12-341ft-00 

12-3424-00 

12-3428-00 

12-3432-00 

12-3434-00 

12-3436-00 

12-3440-00 

12-3442-00 

12-3446-00 

12-3448-00 

12-3454-00 

12-3456-00 

12-3458-00 

12-3462-00 

12-3466-00 

12-3468-00 

12-3470-00 

12-3472-00 

12-3474-00 

12-3476-00 

12-3478-00 

12-3482-00 

12-3484-00 

12-3488-00 

12-3494-00 

12-3498-00 

12-3500-00 

12-3504-00 

12-3514-00 

12-3516-00 

12-3518-00 

12-3520-00 

12-3524-00 

12-3526-00 


Adair  County  

Barren  County 

Batti  County  

Bell  County 

Bourtwn  County  

Boyd  County 

Boyle  County 

Breattiitt  County  

Breckinridge  County 

CaWwell  County  

Calloway  County  

Carter  County 

Casey  County 

Christian  County 

Clark  County  

Clay  County 

Daviess  County 

Ednrtonson  County  ... 

Fayette  County 

Fleming  County  

Floyd  County  

Franklin  County  

Grant  County 

Graves  County  

Grayson  County  

Greenup  County 

Hardin  County  

Harlan  County  

Harrison  County  

Hart  County  

HerxJerson  County  ... 

Hopkins  County 

Jefferson  County 

Jessamine  County  .... 

Johnson  County  

Kenton  County  

Knott  County  

Knox  County 

Laurel  County 

Lawrence  County  

Letcher  County 

Lewis  County 

Lincoln  County  

Logan  County 

McCracken  County ... 

McCreary  County  

McLean  County  

Madison  County  

Magoffin  County  

Manon  County 

Marshall  County  

Mason  County  

Meade  County 

Mercer  County 

Montgomery  County  . 
Muhlenberg  County  .. 

Nelson  County , 

Ohio  County  , 

Perry  County  

Pike  County 

Powell  County  

Pulaski  County  

Rockcastle  County  .... 
Rowan  County 


Kentucky 


18.577.00 

172.432.00 

66,077.00 

98,981.00 

200,967.00 


748.749.00 


$9,401.00 
15,874.00 

8,575.00 
15,919.00 

7,974.00 
35,336.00 
10,497.00 

7,734.00 

8,275.00 

8,425.00 
12.675.00 
24,013.00 

8,335.00 
20.079.00 
13,936.00 

9,296.00 
46.570.00 

8,981.00 
80.705.00 

8,290.00 
20,604.00 
14,912.00 

9.161.00 
16.820.00 
13.215.00 
23,923.00 
32.964.00 
18,517.00 

7.719.00 

8.064.00 
21.806  00 
24.704.00 
305.203.00 
11.549.00 
10.227.00 
55.475.00 

9.071.00 
12,179.00 
21.340.00 

7,599.00 
16,880.00 
12,645.00 
10,602.00 
10.602.00 
22,902.00 

8,545.00 

8.245.00 
19.238.00 

8.875.00 

10.963.00 

14,447.00 

10.587.00 

9.491.00 

10.678.00 

13,411.00 

16,910.00 

18,066.00 

13.140.00 

16,354.00 

42,605.00 

8.290.00 

28.44300 

7.584.00 

9.656.00 
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12-3528-00 
12-3530-00 
T2-3634-00 
12-3638-00 
12-^46-00 
12-3548-00 
12-3652-00 
12-3554-00 
12-3556-00 
12-3562-00 


Russell  County  ..._, 

Scott  County 

Simpson  County  _.. 
Taykv  County 
Union  County  .... 
Warren  County  . 
Wayne  County  .. 

Wet)ster  County 

Whftley  County  , 

State  Se^Aslde  Commrttee,  KY 


9,967.00 

8,960.00 

8.740.00 

8,034.00 

7,839.00 

34.991.00 

9.176.00 

8.004.00 

14,402.00 

156.983.00 


1,621,207.00 


Lotrisiens 


12-^64-00 
12-3574-00 
12-3576-00 
12-3578-  ;0 
12-3680-00 
12-3582-00 
12-3584-00 
12-3686-00 
12-3598-00 
12-3610-00 
12-3612-00 
12-3614-00 
12-3618-00 
12-3e0-00 
12-3622-00 
12-3624-00 
12-3626-00 
12-3628-00 
12-3630-00 
12-3634-00 
12-3638-00 
12-3640-00 
12-3644-00 
12-3648-00 
12-3650-00 
12-3652-00 
12-3664-00 
12-3®6-00 
12-3668-^0 
12-3660-00 
12-3664-00 
12-3666-00 
12-3668-00 
12-3674-00 
12-3676-00 
12-3678-00 
12-3680-00 
12-3684-00 
12-3686-00 
12-3888-00 
12-3690-00 
12-3692-00 
12-3694-00 
12-3696-00 
12-3700-00 
T2-3702-O0 
12-3704-00 
12-3706-00 
ta-3708-00 
12-3710-00 
12-3712-00 
12-3714-00 
12-3720-00 


Shteveport/Bossler,  Caddo  Pahs^e9 

Acadia  Pansh 

Allen  Pansh _ „... 

Ascension  Pansh  ._ . . 

Assumption  Panst>  .„ 

Avoyelles  Pansh .._ 

Beauregard  Parish  

Btenville  Parish „ 

Calcasieu  Parish 

Concordia  Pansh  . 

De  Soto  Parish 

East  Baton  Rouge  Parish  

East  Canoll  Pansh 

East  Feliciana  Parish 

Evangeline  Pansh  

Frankilm  Parish  

Grant  Parish 

Iberia  Pansh , 

Iberville  Pansh ^ ..„„. 

Jetlerson  Pansh  „ 

Jetierson  Davis  Parish 

Latayette  Pansh 

Lalourche  Pansh 

bncoln  Pansh „ _ 

Uvingston  Parish 

Madison  Parish  . 

Moretxxise  Pansh 

Natctutoches  Parish 

htew  Orleans  City/Ofteans  Parish 

Ouachita  Pansh 

Plaquenwnes  Parieh  

Pointe  Coupee  Pansh _ 

Rapides  Pansh 

FBchtand  Parish  „ „ 

Satiine  Pansh ,„„ 

St  Benwd  Pansh „..„ 

St  Charles  Pansh  „ 

St  James  Parish _ 

St  John  Baptist  Parish 

St  Landry  Pansh  

St  Martin  Pansh  

St  Mary  Pansh  

St  Tammany  Parish  

Tangipahoa  Parish „ 

Terrebonne  Parish  

Unior\  Parish _ 

VenniSori  Parish 

Vernon  Pansh 

Washington  Parish 

Webster  Parish 

West  Baton  Rouge  Parish 

West  CarroH  Parish  ..._ 

State  Sel-Aside  Conwratlee,  LA  .„ 


$151,738.00 
30.036.00 
15,678.00 
33,519.00 
12.570.00 
24J974.00 
17.180.00 

7,614.00 

103.787.00 

15.483.00 

15,033.00 

173.724.00 

7.764.00 

8,275.00 
16.324.00 
15.273.00 

9.491.00 
39,932.00 
20,334.00 
206J943.00 
18.336.00 
74,487.00 
37,709.00 
11.158.00 
4a.687.00 
10,137.00 
19,283.00 
19.042.00 
215.698.00 
68J'96.00 
11.864.00 
13.095.00 
57.773.00 
13J41.00 
10,632.00 
34J5t.0O 
26,861.00 
1S.04&00 
26,68&00 
47J11.00 
22J617.00 
39,846.00 
89.847.00 
57.232.00 
46,080.00 

9.882.00 
26,323.00 
22JMZ00 
24.839.00 
27JB&6,00 
11,486.00 
12.164.00 
32,230i)0 


2.112,213.00 


12-3726-00  I  Ancfroscoggin  County 


$74,427.00 


Federal  Register  /  Vol.  59.  No.  17  /  Wednesday.  January  26.  1994  I  Notices 


3709 


Emergency  Food  and  Shelter.  National  Board  Program.  Phase  XII  Allocations— Continued 


12-372&-00 
12-3730-00 
12-3734-00 
12-3740-00 
12-3744-00 
12-3746-00 
12-3748-00 
12-3752-00 
12-3754-00 
12-375&-00 
12-3760-00 


AroostocK  County 

Cumberland  County  

Franklin  County  

Knox  County , 

Oxford  County 

Penobscot  County 

Piscataquis  County  

Somerset  County  

Waldo  County 

Washington  County 

State  Set-Aside  Committee,  ME 


12-3774-00 
12-3776-00 
12-3778-00 
12-3782-00 
12-3786-00 
12-3790-00 
12-3794-00 
12-3812-00 
12-3816-00 
12-3820-00 
12-3822-00 
12-3824-00 


12-4476-00 
12-4478-00 
12-4482-00 
12^490-00 
12-4500-00 
12-4502-00 
12-4508-00 
12-4510-00 
12-4532-00 
12-4540-00 
12-4550-00 
12-4554-00 
12-4558-00 


Michigan 


12-4560-00 
12-4661-00 
12-4632-00 
12-4838-00 
12-4640-00 
12-4642-00 
12-4648-00 
12-4^0-00 
12-4^-00 
12-4654-00 
12-4656-00 
12-4660-00 
12-4662-00 
12-4664-00 
12-4666-00 
12-4668-00 
12-4672-00 
12-4674-00 
12-4682-00 
12-4684-00 
12-4688-00 
12-4690-00 
12-4694-00 


Lansing/Eaton,  Ingham  Counties  .. 
Holland/Allegan,  Ottawa  Counties 

Alcona  County 

Alpena  County 

Antrim  County  

Arenac  County  

Bay  County , 

Benzie  County _..^ 

Bemen  County ^.... 

Branch  County  

Calhoun  County  

Cass  County 


Charlevoix  County  . 
Cheboygan  County 
Chippewa  County  .. 

Clare  County  

Crawford  County  .... 

Delta  County  

Emmet  County  

Genesee  County  .... 

Gladwin  County 

Gogebic  County  

Gratiot  County 


Maryland 

Allegany  County 

Anne  Arundel  County !!!!!!!!!!!!!!!!!!!!!!!! 

Baltimore  County „ !".""!!!"!""""!!!! 

Caroline  County  Z'.!Z!ZZ^Z''"Z'""""""". 

Cecil  County 'l'Z^^^"'"Z^ZZZ""Z"'"ZI""". 

Dorchester  County  „ '""Z"'""""'"l"'". 

Gan-ett  County Z""'"ZZ"'"""''!ZZ"Z. 

Somerset  County „ '".""!."".""""!!!1"!!!]!!!!!!!!!!!!!!!!!!!!!!!! "  Z! 

Washington  County .'"Z"''''"Z"!ZZ'"". 

Worcester  County  !!!!!!!!!!!!!!"" 

Baltimore  City !.!!!!!!!!"!!!!!!!"!!!!!!]!!]!! 

State  Set-Aside  Committee.  MD '."""'"I""""!!!!!!!!!"!!!!!!!!]!.!.!!!!!!!!!!!!!™.!!!!!!! 


Massachusetts 

Barnstable  County 

Berkshire  County 

Bristol  County 

Essex  County  

Franklin  County  

Hampden  County  „ , ' 

Hampshire  County  ' 

MkJdIesex  County „ 

Norfolk  County  ""." 

Plymouth  County 

Suffolk  County ".^Zl 

Worcester  County  

State  Set-Aside  Committee.  MA  


68.210.00 
16.011.00 
17.976.00 
18.382.00 
36.508.00 
82.326.00 
12.344.00 

40.81  aoo 

24.644.00 
30.516.00 
20.491.00 


642.653.00 


S53.643.00 

194.358.00 

389.797.00 

18.652.00 

51.075.00 

27.062.00 

25.169.00 

19.313.00 

84.849.00 

37.829.00 

513,707.00 

575.901.00 


1.991,355.00 


SI  40.940.00 

87.297.00 

378,143.00 

404,394.00 

38,941.00 

284.553.00 

76,950.00 

740,623.00 

323,644.00 

290.530.00 

371,776.00 

405.896.00 

6,695.00 


3.550.382  00 


$166,380.00 
127,860.00 

8,665.00 
25.305.00 
14,026  00 

9,386.00 
60.130.00 
10.272.00 
94,190.00 
23.548.00 
66.318.00 
22,556.00 
18,997.00 
32,949.00 
26.897.00 
15.513.00 

7,584.00 
29,389.00 
23.908  00 
286,190.00 
13,246.00 
10.933.00 
23,442.00 


d 


3710  Federal  Register  /  Vol.  59.  No.  17  /  Wednesday,  January  26,  1994  /  Notices 


Emergency  Food  and  Shelter.  National  Board  Program,  Phase  XII  Allocations— Continued 


12^696-00 
12-4698-00 
12-4700-00 
12-4708-00 
12-4710-00 
12-4712-00 
12-4714-00 
12-^716-00 
12-4718-00 
12-4722-00 
12-4724-00 
12^734-00 
12-4744-00 
12-4746-00 
12-4758-00 
12-^760-00 
12-^762-00 
12-4764-00 
12-4766-00 
12-4768-00 
t2-4774-00 
12-4776-00 
12-4778-00 
12-4780-00 
12-4782-00 
12-4796-00 
12-4798-00 
12-4802-00 
12-4810-00 
12-4812-00 
12-4814-00 
12-4818-00 
12-4822-00 
12-4826-00 
12-»82&-00 
12^1830-00 
12^832-00 
12-4836-00 
12-4844-00 
12^*854-00 
12-4856-00 


Hillsdale  County  

Hooghtofi  County _... 

Huron  County  

Ionia  County 

Iosco  County  

Iron  County 

Isabella  County  

Jackson  County „ 

Kalamazoo  County „ 

Kalkaska  County  

Kent  Courrty  , 

Lapeer  County 

Mackinac  County 

Macomb  County 

Manistee  County  „. 

Marquette  County 

Mason  County „. 

Mecosta  County 

Menomir>ee  County 

MkSand  County  

Montcalm  County  

Montmorency  County  „ „.... 

Muskegon  County  

Newaygo  County 

Oakland  County  

Oceana  County  

Ogemaw  County  

Osceola  County 

Presque  Isle  County  ..„ 

Roscommon  County 

Saginaw  County  

St  Clair  County „. 

Santlac  County  

Shiawassee  County  . 

Tuscola  County  _ 

Van  Buren  County 

Washtenaw  Courity ^ 

Wayne  County 

Detrort  County  

Wexford  County  

State  Set-Ask)e  Committee,  Ml 


Minnesota 


12-4857-00 
12-4898-00 
12-4902-00 
12-4904-00 
12-4910-00 
12-4914-00 
12-4918-00 
12^924-00 
12-4926-00 
12-4932-00 
12-4938-00 
12-4940-00 
12-4942-00 
12^950-00 
12-4964-00 
12-4968-00 
12-4972-00 
12-4974-00 
12^978-00 
12^990-00 
12-499^-00 
12-4998-00 
12-5000-00 
12-5002-00 
12-5004-00 
12-5020-00 
12-5022-00 
12-5024-00 


St.  Ck>ud  City/Benton,  Shertxjme,  Steams  Cos 

Aitkin  County  „ 

Becker  County „.., .„ 

Beltrami  Courrty 

Bkje  Earth  Cocnnty 

Cartton  County  

Cass  County „ „ 

Clay  County 

Clearwater  County  

Crow  Wing  Courrty  

Douglas  County _ 

Faribault  County _ „„ 

Fillmore  County  _ 

Hennepin  County  _... 

Hubbard  County 

Itasca  Courrty  

Kanabec  Courrty 

Kandiyohi  County 

Koochiching  County  

Lyon  County  

Marshall  CcKjnty  

Martin  Courrty „ 

Meeker  Courrty 

Mille  Lacs  Courrty „ 

Morrison  County 

Otter  Tail  County 

Pennington  County j. 

Pine  County 


21,565.00 
19,853.00 
24,869.00 
32.273.00 
18,862.00 
8.200.00 
25,815.00 
85,886.00 
87.447.00 
10.602.00 

260.135.00 
52,802.00 
21,205.00 

415,852.00 
17,796.00 
37,484.00 
20,319.00 
19.132.00 
13.891.00 
38,595.00 
36.222.00 
8.485.00 

105,514.00 
27,828.00 

539,327.00 
21,370.00 
11.413.00 
13.170.00 
12.825.00 
11.428.00 

106.318.00 
94,626.00 
28.518.00 
47.891.00 
34.766.00 
46.765.00 

104.447.00 

387.799.00 

861.965.00 
22.031.00 

204.768.00 


6,076.743.00 


$92,644.00 

10.227.00 

22,046.00 

18,006.00 

17,345.00 

17,856.00 

16.084.00 

18.246.00 

10,212.00 

27,182.00 

14.087.00 

7.959.00 

9.386.00 

410.356.00 

10.738.00 

30.561.00 

10.572.00 

14.447.00 

11,669.00 

8.079.00 

9.566.00 

11,744.00 

12,239.00 

11,879.00 

21.160.00 

28,563.00 

9,221.00 

15,648.00 


Federal  Register  /  Vol.  59.  No.  17  /  Wednesday,  January  26.  1994  /  Notices  3711 

Emergency  Food  and  Shelter,  Natkdnal  Board  Program.  Phase  XH  Allocattons— Continued 


12-6028-00 
12-5032-00 
12-5040-00 
12-5048-00 
12-5066-00 
12-6082-00 
12-5088-00 


Polk  County „.. 

Ramsey  County 

Renville  County 

St.  Louis  County 

Todd  County 

Winona  County 

State  Set-Aside  Committee.  MN 


16^19.00 

176.217.00 

9,311.00 

112.166.00 

12.570.00 

19.012.00 

375.499.00 


1,618,716.00 


Mississippi 


12-6089-00 
12-6090-00 
12-5092-00 
12-5096-00 
12-610(MX) 
12-6106-00 
12-5112-00 
12-5114-00 
12-5116-00 
12-6118-00 
12-6128-00 
12-5132-00 
12-5134-00 
12-6136-00 
12-6138-00 
12-5142-00 
12-5144-00 
12-5148-00 
12-5150-00 
12-5152-00 
12-6156-00 
12-5158-00 
12-5162-00 
12-6166-00 
12-5170-00 
12-6172-00 
12-6174-00 
12-5176-00 
12-5178-00 
12-6180-00 
12-5182-00 
12-5184-00 
12-5186-00 
12-5190-00 
12-6192-00 
12-6196-00 
12-5198-00 
12-5200-00 
12-5204-00 
12-5206-00 
12-5208-00 
12-5210-00 
12-5214-00 
12-5218-00 
12-5224-00 
12-5226-00 
12-5228-00 
12-5230-00 
12-5232-00 
12-5236-00 
12-5240-00 
12-5242-00 
12-5244-00 
12-5250-00 
12-5254-00 
12-5256-00 


Hattiesburg/Forrest.  Lamar  Counties 

Adams  County 

Alcorn  County _ 

Attala  County 

Bolivar  Courity  

Ctiickasaw  County  

Clarke  County  

Clay  County 

Coahoma  County  

Copiah  County 


George  County 

Grenada  County 

Hancock  County 

Harrison  County  » 

Hinds  County 

Holmes  County 

Humphreys  County  

Itawamba  County  

Jackson  County 

Jasper  County  

Jefferson  Davis  County 

Jones  County  

Lafayette  County  

Lauderdale  County 

Leake  County  

Lee  County 

Leflore  County 

Lincoln  County  , 

Lowndes  County  

f^dison  County  

Marion  County  , 

Marshall  County  

Monroe  County , 

Neshot)a  County  

Newton  County 

Oktit)beha  County  

Panola  County 

Peart  River  County 

Pike  County 

Pontotoc  County 

Prentiss  County 

Quitman  County  

Scott  County 

Simpson  County 

Sunflower  Courity 

Tallahatchie  County  

Tate  County 

Ttppah  County 

Tishomingo  County  

Union  County  

Warren  County  

Washington  County 

Wayne  County 

Winston  Courity 

Yazoo  County 

State  Set-Aside  Committee, 


MS 


$40,262.00 

15.889.00 

17.240.00 

12.825.00 

24.584.00 

11.849.00 

8.185.00 

13.501.00 

19.958.00 

13.321.00 

13.471.00 

12.540.00 

14.041.00 

62.954.00 

111.401.00 

12.555.00 

7.569.00 

7.854.00 

56.286.00 

9.761.00 

8.380.00 

26.116.00 

8.064.00 

30.891.00 

9,131.00 

29,990.00 

24.704.00 

17,465.00 

26,927.00 

21,235.00 

14,732.00 

19.208.00 

18.126.00 

10,302.00 

9.116.00 

13,185.00 

21.356.00 

18.186.00 

19.553.00 

10,407.00 

10,467.00 

7.569.00 

9.281.00 

7,689  00 

22,812.00 

9,506.00 

11,518.00 

9.296.00 

9,701.00 

9,341.00 

28,729.00 

46,254.00 

12,209.00 

15.003.00 

12.224.00 

100.225.00 


1,164,943.00 


Missouri 


12-5257-00  I  Joplin/Jasper,  Newton  Counties 


S61. 542.00 
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12-6258-00 

12-5272-00 

12-5278-00 

12-5280-00 

12-5284-00 

12-6286-00 

12-5290-00 

12-5294-00 

12-5298-00 

12-5304-00 

12-5306-00 

12-5332-00 

12-6346-00 

12-5350-00 

12-5354-00 

12-6362-00 

12-6370-00 

12-5384-00 

12-5388-00 

12-6390-00 

12-5392-00 

12-6396-00 

12-5398-00 

12-5404-00 

12-5406-00 

12-5410-00 

12-6414-00 

12-5416-00 

12-6424-00 

12-5426-00 

12-5438-00 

12-6442-00 

12-6444-00 

12-6446-00 

12-6452-00 

12-5464-00 

12-5460-00 

12-5472-00 

12-5474-00 

12-5478-00 

12-6480-00 

12-6486-00 

12-6492-00 

12-6494-00 

12-6498-00 

12-6600-00 

12-5506-00 

12-6508-00 

12-5510-00 

12-5514-00 

12-6516-00 

12-6518-00 


Kansas  Crty/Clay.  Jackson.  Platte  Cos 

Adair  County  .._ _ 

Audrain  County  

Barry  County  

Bates  County 

Benton  County  

Boone  County  

Buchanan  County 

Butter  County  

Camden  County  

Cape  Girardeau  County  

Crawford  County  r..... 

Dunklin  County 

Gasconade  County  

Greene  County 

Henry  County  

Howell  County 

Johnson  County  

Laclede  County  

Lafayette  County  

LawrefKe  County  

Lir)coln  County  

Linn  County  

Macon  County  

Madison  County  

Manon  County 

Milter  Courrty  

Mississippi  County  _ 

Morgan  County 

New  Madnd  County  

Pemtscot  County 

Pettis  County 

PheJps  Courity 

Pike  Courrty 

Polk  County  

Pulaski  Courrty  

Randolph  Cowrty  

Ste.  Genevieve  Courrty  

St  Francis  County  

St  Louis  Courrty 

SaUne  Courrty 

Scott  Courrty 

Stoddard  Courrty  

Stone  Courrty  

Taney  Courrty 

Texas  County  _ 

Washington  Courrty 

Wayne  Courrty „. 

Webster  Courrty 

Wright  County  

St  Louis  City  

State  Set-Aside  Comnrttee,  MO 


Montana 


380.095.00 
7.554.00 
9.566.00 
11.999.00 
7,569.00 
7.749.00 
36,832.00 
42.800.00 
20.003.00 
17.196.00 
22.977.00 
14,162.00 
18,186.00 
9,942.00 
87,162.00 
10,828.00 
15,348.00 
14.162.00 
15,663.00 
13.080.00 
13.711.00 
18.051.00 
9.266.00 
9,626.00 
8.410.00 
13,636.00 
15,513.00 
1 1 ,293.00 
9,822.00 
12,870.00 
14,387.00 
20.709.00 
14.94300 
8,680.00 
8,860.00 
15,633.00 
11,969.00 
7,854.00 
30,065.00 
369.283.00 
10,763.00 
21.971.00 
17.781.00 
17,991.00 
27,557.00 
16.469.00 
16.129.00 
9,626.00 
12,810.00 
8.110.00 
226.691.00 
297.412.00 


2.131.286.00 


12-5630-00 
12-5540-00 
12-5658-00 
12-5560-00 
12-5564-00 
12-5570-00 
12-5576-00 
12-5678-00 
12-6682-00 
12-6592-00 
12-6610-00 
12-5622-00 
12-5640-00 
12-5644-00 


Big  Horn  County 

Cascade  County 

Flattiead  Courrty 

Gallatin  Courrty 

Glacter  County  

HiB  County  ...„ 

Lake  County 

Lewis  and  Clark  County 

Lirx»ln  Courrty  

Missoula  County 

Ravalli  County  

Silver  Bow  Courrty 

Yeltowstone  County  

State  Set-Aside  CorTumttee,  MT 


S9.461.00 
37.139.00 
40,818.00 
16.264.00 
10.242.00 
8.590.00 
14.462.00 
20.259.00 
16.324.00 
34,555.00 
17.601.00 
16.820.00 
51,000.00 
56,022.00 


349.557.00 
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Net>raska 


12-6686-00 
12-6722-00 
12-6782-00 
12-5828-00 
12-6858-00 


Buffalo  County 

Douglas  County 

Llr>coln  County  

Scotts  Bluff  County  

State  Set-AsKle  Commrttee.  NE 


Nevada 


12-5868-00 
12-5886-00 
12-5890-00 
12-5904-00 
12-5906-00 


12-5922-00 
12-5926-00 
12-5936-00 
12-5942-00 


12-5948-00 
12-5950-00 
12-5952-00 
12-5954-00 
12-5960-00 
12-6962-00 
12-5966-00 
12-5974-00 
12-5976-00 
12-5978-00 
12-5988-00 
12-5994-00 
12-6004-00 
12-6012-00 
12-6018-00 
12-6034-00 
12-6042-00 


New  Mexico 


12-6044-00 
12-6050-00 
12-6052-00 
12-6056-00 
12-6060-00 
12-6064-00 
12-6066-00 
12-6074-00 
12-6080-00 
12-6082-00 
12-6086-00 
12-6090-00 
12-6094-00 
12-6096-00 
12-6098-00 
12-6100-00 
12-6106-00 
12-6108-00 
12-6114-00 
12-6116-00 


Bernalillo  County  

Chaves  County 

Cibola  County 

Curry  County  

Dona  Ana  County 

Eddy  County 

Grant  County 

Lea  County 

Luna  Courrty 

McKlnley  County  

Otero  County 

Rio  Arriba  Courrty 

Sandoval  County 

San  Juan  County  

San  Miguel  County 

Santa  Fe  County 

Socorro  County  

Taos  County 

Valencia  County 

State  Set-Aside  Committee, 


$7,614.00 

114,404.00 

9.311.00 

11,819.00 
119,687.00 


262.835.00 


Clark  County  

Lyon  County  

Nye  County  

Carson  City  

State  Set-Aside  Committee,  NV 


$441,878.00 

15.844.00 

10.092.00 

30,456.00 

108.534.00 


606.804.00 


New  Hampshire 

Coos  County  

Hillsborough  County 

Rockingham  County „ 

State  Set-Aside  Committee,  NH  


$32,288.00 
227,336.00 
176,442.00 
146.194.00 


582,260.00 


New  Jersey 

Atlantic  County  ...„ 

Bergen  County  

Burlington  County ; 

Camden  County  

Cape  May  County 

Cumberland  County  

Essex  County  , 

Newark  City 

Gloucester  County  

Hudson  County  „ 

Mercer  County 

Middlesex  County 

Monmouth  County - 

Ocean  County  

Passaic  County  

Union  County  

State  Set-Aside  Committee,  Ki 


$190,754.00 
449.342.00 
199,359.00 
294,961.00 
93,064.00 
114.479.00 
263,319.00 
281,069.00 
137,246.00 
453,832.00 
t6l, 875.00 
^419.532.00 
307,365.00 
226,586.00 
352,643.00 
330,778.00 
285,070.00 


4,561,274.00 


NM 


$198,367.00 
27,692.00 
15,934.00 
18.952.00 
72.310.00 
27,753.00 
15.423.00 
22,331.00 
22,541.00 
25,785.00 
24.644  00 
29.299  00 
29,735.00 
61.782.00 
14,958.00 
38,775.00 
8.320.00 
27,017.00 
19,703.00 
25.712.00 
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Now  Voffc 


12-6120-00 

12-6126-00 

12-6130-00 

12-6136-00 

12-6138-00 

12-6140-00 

12-6142-00 

12-6144-00 

12-6146-00 

12-6150-00 

12-6152-00 

12-6154-00 

12-6156-00 

12-6168-00 

12-6170-00 

12-6172-00 

12-6180-00 

12-6182-00 

12-6186-00 

12-6192-00 

12-8200-00 

12-6202-00 

12-6212-00 

12-6216-00 

12-8220-00 

12-6232-00 

12-6234-00 

12-6240-00 

12-6254-00 

12-6258-00 

12-6268-00 

12-6270-00 

12-6282-00 

12-6286-00 

12-6290-00 

12-6896-00 

12-6308-00 

12-6310-00 

12-6312-00 

12-6314-00 


Albepy  County - 

Attegany  County ~ — 

Broome  County  - 

Gattarauqiis  County  

Cayuga  Coonty  „ 

Chautauqua  County  — 

Ctiemung  County  ._ — _ 

Chenango  County  

Chnton  County _ 

Corttand  County  

Doltwwire  County „ 

Dulchees  County  _ 

Ene  County  

Essex  County  

Franklin  County  

Fulton  County  

Hertumef  County  _ 

Jefterson  County  

Lewts  County „ „ 

Monroe  County - 

Montgofnery  Coun«y  „.. 

Nassau  County _ _ 

Niagara  County  ....... 

Oneida  County  — ., — 

OfKxxlaga  County _ 

Oswego  County 

Otsego  Cour>ty  

Rensseteef  County 

St.  Lawrence  County 

Scheneetady  County 

Steuben  County  

SuttoJh  County 

SuWNon  County  

lomfjtuna  County  „ 

Wanen  County  

Westc>>»ster  County 

Wyoming  County 

Yates  County  „ 

State  Set-As4de  Conwnttee,  NY 
New  Yo»h  Crty  


North  CaroUna 


12-6315-00 

12-6316-00 

12-6317-00 

12-6326-00 

12-6328-00 

12-6330-00 

12-6332-00 

12-6334-00 

12-6336-00 

12-6338-00 

12-6340-00 

12-6354-00 

12-6360-00 

12-6368-00 

12-6370-00 

12-6372-00 

12-6386-00 

12-6388-00 

12-6394-00 

12-6398-00 

12-6400-00 

12-6406-00 

12-6408-00 

12-6418-00 

12-6420-00 


Kannaoo**s/Cabarrus.  Rowan  Counties  

Higti  PowTt  CWy/OavKtson,  Gutfford  Co 

Rocky  Mount/EdgecomtM,  Nash  Counties 

Anson  County 

Ashe  County 

Avery  County 

Beaufort  County 

Be/tie  County 

Bladen  Courtfy . 

Brunswick  Coirty 

Buncombe  County __ 

Caswefl  County ~ 

Cherokee  County -__ — — 

Columbus  County 

Craven  Coonty 

Cumberland  County 

Duplin  County 

Durham  County 

Forsyth  County . 

FrankBn  Courtty 

Gaston  County 

Graham  County 

GranviMe  County 

HaWa*  County 

Harnett  County  


727,033.00 


$87,134.00 
26.101.00 
98,410.00 
49.138  00 
38.926  00 
66,828.00 
37.559  00 
28,023.00 
44,167  00 
25.290  00 
20.094  00 
128.836  00 
460.890  00 
27,722.00 
27,993.00 
30.681.00 
33,624.00 
74,427.00 
19.012.00 
249.127.00 
27,602.00 
587,08300 
124,526  00 
104,522.00 
196,236.00 
78,392.00 
25.575.00 
64.020.00 
61.497.00 
59.184.00 
46.645.00 
720.184.00 
41.148.00 
27,152.00 
38.91 1 .00 
382,814.00 
24.163.00 
10.392  00 
430,303  00 
5.298.705  00 


9.933.035.00 


$81.320  00 

210,472.00 

68,015.00 

16.174.00 

13,140.00 

8,57500 
21,025.00 

8.275.00 
18,787.00 
43,371  00 
67.474.00 

7544.00 
13.291.00 
30,771.00 
30,005.00 
99,732.00 
23.262.00 
67,06900 
10OJ227.00 
20,784  00 
83,888.00 

7,854.00 
14.882  00 
28,098  00 
26,071.00 
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12-6422-00 
12-6426-00 
12-6428-00 
12-6434-00 
12-6436-00 
12-6440-00 
12-6442-00 
12-6448-00 
12-6452-00 
12-6458-00 
12-6460-00 
12-6466-00 
12-6468-00 
12-6470-00 
12-6472-00 
12-6476-00 
12-6478-00 
12-6482-00 
12-6484-00 
12-6490-00 
12-6492-00 
12-6494-00 
12-6498-00 
12-6500-00 
12-6502-00 
12-651 0^00 
12-6512-00 
12-6518-00 
12-6520-00 
12-6524-00 
12-6526-00 
12-6528-00 
12-6530-00 
12-6532-00 
12-6534-00 
12-6536-00 
12-6538-00 
12-6540-00 


Haywood  County 

Hertford  County , 

Hoke  County  

Jackson  County _ 

Johnston  County 

Lee  County 

Lenotr  County 

Macon  County 

Martin  County 

Mitchell  County 

Montgomery  County 

New  Hanover  County 

Northampton  County 

Onslow  County 

Orange  County 

Pasquotank  County 

Pender  County  

Person  County 

Pitt  County 

Richmond  County 

Robeson  County  

Rockingham  County 

Rutherford  County 

Sampson  County 

Scotland  County 

Swain  County  

Transylvania  County  

Vance  County 

Wake  County 

Warren  County  

Washington  County 

Watauga  County  

Wayne  County 

Wilkes  County  

Wilson  County  

Yadkin  County 

Yancey  County 

State  Set-Aside  Committee. 


NC 


North  Dakota 


12-6576-00 
12-6596-00 
12-6622-00 
12-6642-00 
12-6652-00 
12-6664-00 
12-6668-00 
12-6670-00 


Ohio 


12-6672-00 
12-6678-00 
12-6680-00 
12-6684-00 
12-6686-00 
12-6690-00 
12-6692-00 
12-6694-00 
12-6698-00 
12-6702-00 
12-6708-00 
12-6710-00 
12-6712-00 
12-6714-00 
12-6716-00 
12-6734-00 
12-6740-00 
12-6748-00 


Columtxjs/Fairfiekj,  Franklin  Cos 

Adams  County 

Allen  County 

Ashtabula  County 

Attiens  County 

Belmont  Courrty 

Brown  County 

Butler  County  

Carroll  County  

Clark  County  , 

Clinton  County 

Columbiana  County , 

Coshocton  County 

Crawford  County  

Cuyahoga  Courrty  .-. 

Erie  County  

Fayette  County 

Gallia  County 


20,064.00 
14,747.00 
14,222.00 
13.426.00 
34.766.00 
19.658.00 
30.516.00 
12.029.00 
11.969.00 

8,455.00 
14.402.00 
70.372.00 

7,854.00 
32.603.00 
23.127.00 
11.413.00 
17.646.00 
18.652.00 
46.119.00 
25.350.00 
66.693.00 
41.298.00 
26,476.00 
22.286.00 
20,980.00 
12,765.00 

8.155.00 

24.944.00 

149.245.00 

8,545.00 

7,644.00 
10.873.00 
41.404.00 
19,673.00 
52.231.00 

9.176.00 

7,809.00 
422.040.00 


2.510.133.00 


Cass  County , 

Grand  Forks  County 

Morton  County 

Rolette  County  

Stark  County  

Ward  County  

Williams  County  

State  Set-Aside  Committee  ND 


$28,744.00 

20.169.00 

9.957.00 

10,587.00 

8,410.00 

20.259.00 

7,734.00 

144,140.00 


250,000.00 


$458,367.00 
23,983.00 
61,632.00 
65,056.00 
25,695.00 
40,412.00 
27.512.00 
160,703.00 
15,528.00 
70,658.00 
20.589.00 
67,429  00 
17,345.00 
32.723.00 
713.351.00 
44,512.00 
14.537.00 
18.397.00 
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12-6752-00 

12-€754-00 

12-6756-00 

12-6762-00 

12-6764-00 

12-6766-00 

12-6768-00 

12-6770-00 

12-6772-00 

12-6774-00 

12-6776-00 

12-6778-00 

12-6780-00 

12-6784-00 

12-6786-00 

12-6790-00 

12-6796-00 

12-6802-00 

12-6806-00 

12-6810-00 

12-6816-00 

12-6818-00 

12-6824-00 

12-6828-00 

12-6832-00 

12-6836-00 

12-6838-00 

12-6840-00 

12-6842-00 

12-6848-00 

12-6852-00 

12-6856-00 

12-6858-00 

12-«862-00 

12-6866-00 

12-«870-00 

12-6884-00 

12-6886-00 

12-6894-00 


Greene  County 

Guernsey  CowiJy  ~ 

HamiHon  County 

Hardin  County  

Hamson  County  

Henry  County  

Higtitentl  County 

Hocking  County 

Holmes  County 

Huron  CourHy  

Jackson  County - 

Jetterson  County  __ 

Knox  County 

Lawrence  County 

Uckmg  County 

Lorain  Cour«y ~ - 

Lucas  County 

Mahoning  County 

Manon  County 

Meigs  County  

Monroe  County 

Montgomery  County 

Morgan  County 

MusKmgum  County 

Ottawa  County  _ 

Perry  County  » -.- 

Pickaway  County — 

Pike  Coiinty - 

Portage  County  

Richland  County 

Ross  County  ...„ „ 

Scioto  County  _ - 

Seneca  County 

Staxk  County  - 

Summrt  Courrty 

TruntxiJJ  Courrty  — 

Washington  Courtly 

Wayne  County - 

State  Set-AskJe  Conunrttee,  OH 


OKIahoma 


12-6896-00 

12-6897-00 

12-6910-00 

12-6914-00 

12-6916-00 

12-6922-00 

12-6924-00 

12-6926-00 

12-6930-00 

12-6938-00 

12-6946-00 

12-6948-00 

12-6950-00 

12-6956-00 

12-6960-00 

12-6962-00 

12-6972-00 

12-6974-00 

12-6976-00 

12-6982-00 

12-6988-00 

12-6990-00 

12-6992-00 

12-6994-00 

12-7002-00 

12-7004-00 

12-7010-00 

12-7012-00 

12-7014-00 

12-7028-00 


Oktahoma  City/Canadian,  McClain.  OWahoma  Cos 

Tuisa/Osage,  Tuisa  Counties 

Beckham  County 

Bryan  County  ...««..—^".-...-»«*.»«— ••*••—•—•—•—•— •• 

Caddo  County  ....„„.._......«... _„„..»>,„.....—— 

Carter  County 

Cherokee  County  ....._.._~..~ _...........™....~. 

Choctaw  County - 

Clevetefxl  County 

Comanche  Courrty  .._ 

Creek  County  — . - ■ 

Custer  County  ..«««-«...——.———"—«••«"•••••"—•—•' 

Delaware  County  ^ — •• — — • 

Garlietd  County  .......... — _....._.„............-....— ..~... 

Garvin  County  — - . — • 

Grady  Cour«y  

Haskett  Courrty _ 

Hugtws  County  , ~~ - — 

Jackson  County _ - — 

Kay  County 

Lattmer  County - — 

Le  Ftore  County  ........_..__..»_..-. — .....„..-..._..... 

Uncotn  County  ...„„__».._.«..._ „...._...._ 

Logan  County 

McCurtain  County .- - 

Mctntosh  County  

Mayes  County  

Murray  County  — 

Muskogee  County  _ 

Okmulgee  County  ._ — 


50,940.00 
37,048.00 
373,428.00 
17,616.00 
8,680.00 
19,177.00 
20,604.00 
16,655.00 
11,068.00 
50,925.00 
16.836.00 
42,680.00 
23,307.00 
30,836.00 
61,332.00 
168,708.00 
249.127.00 
153,014.00 
35.396.00 
14.177.00 
11.173.00 
253,782.00 
10,647.00 
51.495.00 
31.071.00 
>     23,818.00 
20.064.00 
17.105.00 
75.644.00 
74,758.00 
36.418.00 
48.131.00 
35.066.00 
138.548.00 
257.642.00 
154.441.00 
40.758.00 
43,251 .00 
517,706.00 


5.181,300.00 


$279,147.00 
251.830.00 

8.049.00 

9.401.00 
11.939.00 
17.961.00 
15.829.00 

9.611.00 
48.537.00 
42,395.00 
28.669.00 

8330.00 
tO.017.00 
17.240.00 
10,993.00 
15,378.00 

9.461.00 

8.845.00 

7.734.00 
25,305.00 

9,311.00 
22,992.00 

10.122.00 
8,590.00 

15,949.00 
7,524.00 

17,315.00 
7.824.00 

33,639.00 

20.754.00 
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12-7034-00 
12-7036-00 
12-7038-00 
12-7040-00 
12-7042-00 
12-7044-00 
12-7054-00 
12-7056-00 
12-7058-00 
12-706^-00 
12-7076-00 
12-7078-00 


Ottawa  County  

Pawnee  County 

Payne  County 

Pittsburg  County „ 

Pontotoc  County _ 

Pottawatomie  County 

Seminole  County 

Sequoyah  County 

Stephens  County 

Wagoner  County 


Woodward  County 

State  Set-Aside  Committee,  OK  


Oregon 


12-7080-00 
12-7082-00 
12-7088-00 
12-7090-00 
12-7096-00 
12-7098-00 
12-7100-00 
12-7104-00 
12-7106-00 
12-7108-00 
12-7112-00 
12-7116-00 
12-7118-00 
12-7120-00 
12-7122-00 
12-7124-00 
12-7128-00 
12-7132-00 
12-7134-00 
12-7136-00 
12-7154-00 
12-7166-00 
12-7158-00 
12-7162-00 
12-7170-00 
12-7172-00 


Portland/Clackamas.  Multnomah.  Washington  Cos 

Salem/Marion,  Pok  Cos  

Baker  County  

Benton  County  ..„ 

Clatsop  County „....Z! 

Columbia  County „._ 

Coos  County  „ „ „„ _.„ 

Curry  Courrty  „„_., 

Deschutes  County 

Douglas  County , 

Grant  County 

Hood  River  County 

Jackson  County 

Jefferson  County _ 

Josephine  County 

Klamath  County 

Lane  Courrty _..„ _ „..„.........__ 

Lincoln  County  .._ ...„_. 

Linn  Courrty  ..„ _ 

Malheur  Cowity  „ „ 

Tllamook  County  

Umatilla  County  _ 

Union  County  „ 

Wasco  County 

Yamhill  County _ 

State  Set-Aside  Committee,  OR 


Penrtsytvsnla 


12-7174-00 
12-7180-00 
12-7184-00 
12-7186-00 
12-7188-00 
12-7190-00 
12-7194-00 
12-7198-00 
12-7200-00 
12-7208-00 
12-7212-00 
12-7214-00 
12-7218-00 
12-7220-00 
12-7222-00 
12-7224-00 
12-7226-00 
12-7230-00 
12-7234-00 
12-7242-00 
12-7246-00 
12-7254-00 
12-7266-00 
12-7268-00 
12-7260-00 
12-7262-00 


BethlehenVLehigh, 
Allegheny  County 
Annstrong  Cour^  . 
Beaver  County  ._„ 

Bedford  County 

Berks  County 

Blair  County 

Bradford  County 

Bucks  County 

Cambria  County 

Carbon  County 

Centre  County 

Clarion  County  

CleartiekJ  County  .„. 

Clinton  County 

Columbia  CowHy  .„. 
Crawford  County  ._. 

Dauphin  County 

Delaware  County  „_ 

Erie  County 

Fayette  County 

Greene  County 

Huntinodon  Courty 

lnd»na  County 

Jefferson  County  _. 
Juniata  County 


Northampton  Cos 


13.095.00 
9,266.00 
19,61300 
26.566.00 
15,363.00 
21.836.00 
13.140.00 
18,832.00 
17.225.00 
20.259.00 
7,884.00 
75,916.00 


1.250.186.00 


$631,085  00 
158.931.00 
10.567.00 
24,313.00 
27,873.00 
30.020.00 
44.722.00 
11.428.00 
59.995.00 
74.232.00 
7,554  00 
14.702.00 
100.408.00 
9.506.00 
45.308.00 
43.681 .00 
170.960.00 
24.238.00 
66,603.00 
20,499.00 
11,113.00 
42.395.00 
14.462.00 
15.799.00 
32,003.00 
19,161.00 


1.711,448.00 


$290,380.00 

630.269.00 

47,561.00 

99.2S1.00 

35.772.00 

180,031.00 

74,412.00 

31.477.00 

301,253.00 

116.236.00 

38,016.00 

62.924.00 

27.542.00 

62,882.00 

24.929.00 

42.726.00 

50.099.00 

11631.00 

286.796.00 

151,663.00 

87.282.00 

26.686.00 

36.508.00 

66.528.00 

27,512.00 

16,354.00 


m 
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12-7264-00 
12-7268-00 
12-7272-00 
12-7274-00 
12-7282-00 
12-7284-00 
12-7286-00 
12-7288-00 
12-7290-00 
12-7292-00 
12-7306-00 
12-7310-00 
12-7314-00 
12-7316-00 
12-7320-00 
12-7324-00 
12-7326-00 
12-7330-00 
12-7334-00 
12-7336-00 
12-7340-00 
12-7342-00 
12-7344-00 


Lackawanna  County 

Lancaster  County 

Lawrence  County  

Lebanon  County 

Luzerne  Courrty 

Lycoming  County  . 

McKean  County ~... 

Mercer  County ......... 

Mifflin  County  

Monroe  County  ._ 

NorttiumberlarKJ  County 

Ptiiladelphia  City/County  .... 

Potter  County  

Sctxjylkill  County 

Somerset  County  

Susquehanna  County 

Tioga  County 

Venango  County  „. 

Wastiington  County 

Wayne  County 

Wyoming  County  .....„...._... 

York  County  

State  Set-Aside  Committee, 


PA 


140.880.00 

179.535.00 
61 .032.00 
55,715.00 

233,358.00 
73.601.00 
27,662.00 
87.027.00 
29.450.00 
77.971.00 
71.349.00 

918,356.00 
11.609.00 

102.285.00 
53.388.00 
27.783.00 
22.361.00 
32.498.00 

110.995.00 
28.098.00 
21.700.00 

176.126.00 

575.043.00 


6.028.141.00 


Rhode  Island 


12-7354-00 
12-7368-00 


Provklence  Census  County  

State  Set-Aside  Commrttee.  Rl 


3385.277.00 
217.585.00 


612,862.00 


South  Carolina 


12-7370-00 
12-7372-00 
12-7374-00 
12-7376-00 
12-7378-00 
12-7380-00 
12-7382-00 
12-7384-00 
12-7388-00 
12-7394-00 
12-7396-00 
12-7398-00 
12-7400-00 
12-7402-00 
12-7404-00 
12-7406-00 
12-7410-00 
12-7412-00 
12-7414-00 
12-7416-00 
12-7418-00 
12-7422-00 
12-7424-00 
12-7426-00 
12-7430-00 
12-7432-00 
12-7434-00 
12-7436-00 
12-7442-00 
12-7444-00 
12-7446-00 
12-7450-00 
12-7452-00 
12-7454-00 
12-7458-00 
12-7460-00 
12-7462-00 
12-7464-00 
12-7466-00 


Abbeville  Courrty  

Aiken  County  

Allendale  County  — 

Anderson  County  

Bamberg  County  

Bamwefl  County 

Beaufort  County  

Berkeley  County 

Charleston  County  ... 
Cherokee  County  ..... 

Chester  County  

ChesterfieW  Courrty  .. 

Clarendon  County  

Colleton  County 

Darlington  County  

Dilton  County  „ 

Edgefield  County 

FairfieW  County  

Ftorerx^  County 

Georgetown  Coiunty  . 

Greenville  County 

Greenwood  County  .. 

Hampton  County  

Horry  County  

Kershaw  County 

Lancaster  County 

Laurens  County 

Lee  County 

Marion  County 

Marltwro  County 

Newtjerry  County  

Orangeburg  County .. 

Pickens  County  

Richland  County 

Saluda  County 

Spartantxirg  County  . 

Sumter  County  

Union  County  

Williamsburg  County 


$12,670.00 
58.283.00 
7,809.00 
62.128.00 
10.647.00 
16.835.00 
29,059.00 
50,564.00 

131,299.00 
20.859.00 
24.749.00 
19.027.00 
18.246.00 
22.767.00 
45,999.00 
19,538.00 
7.959.00 
13.276.00 
62.113.00 
34,090.00 

131.749.00 

29.900.00 

9.356.00 

101.354.00 
29.209.00 
33.760.00 
23.833.00 
11.518.00 
26.176.00 
17.706.00 
17.420.00 
52.727.00 
36.072.00 

119.615.00 
7.899.00 
87.523.00 
48.492.00 
18,367.00 
24.869.00 
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12-7468-00 
12-7470-00 


Yortt  County  

Stale  Set-Aside  Commrttee. 


SC 


69,156.00 
76,337.00 


1440,966.00 


South  Dakota 


12-7486-00 
12-7580-00 
12-7614-00 


Brown  County 

Pennington  County _..„„...„.. 

State  Set-AskJe  Committee,  SD 


$10,107.00 

21.220.00 

218,673.00 


250,000.00 


Tennessee 


12-7616-00 
12-7618-00 
12-7620-00 
12-7624-00 
12-7626-00 
12-7628-00 
12-7632-00 
12-7634-00 
12-7640-00 
12-7644-00 
12-7646-00 
12-7648-00 
12-7650-00 
12-7652-00 
12-7658-00 
12-7660-00 
12-7662-00 
12-7664-00 
12-7666-00 
12-7668-00 
12-7670-00 
12-7672-00 
12-7674-00 
12-7676-00 
12-7678-00 
12-7680-00 
12-7682-00 
12-7688-00 
12-7690-00 
12-7692-00 
12-7694-00 
12-7696-00 
12-7698-00 
12-7700-00 
12-7704-00 
12-770&-00 
12-7710-00 
12-7712-00 
12-7718-00 
12-7720-00 
12-7724-00 
12-7726-00 
12-7728-00 
12-7730-00 
12-7734-00 
12-7738-00 
12-7740-00 
12-7742-00 
12-7744-00 
12-774&-00 
12-7748-00 
12-7754-00 
12-7756-00 
12-7758-00 
12-7764-00 
12-7766-00 
12-7768-00 
12-7770-00 
12-7774-00 


Anderson  County  

Bedford  County  

Benton  County  __ 

Blount  County 

Bradley  County 

Campbell  County  ...... 

Carroll  County  

Carter  Courtty 

CtaJtxjme  County 

Cocke  County 

Coffee  County  

Crockett  County  ....... 

Cumberland  County  . 

Davidson  County 

De  Kalb  County _ 

Dickson  County 

Dyer  County  „. 

Fayette  County _.. 

Fentress  Courrty 

Franklin  County 

Gitjson  Courty  

Giles  County 

Grainger  County 

Greene  Courrty 

Grundy  Courty  

Hamblen  County  

Hamilton  County 

Hardeman  County  .... 

Hardin  County  

Hawkins  County 

Haywood  County 

Henderson  County  .., 

Henry  County  , 

Hickman  County 

Humphreys  County  . 

Jefferson  County 

Johr>son  County  

Knox  County 

Lauderdale  County  .. 
Lawrence  County  .... 

Lincoln  County  _. 

Loudon  County 

McMinn  County  

McNairy  County 

Madison  County  ...... 

Marion  County 

Marshall  County  

Maury  County 

Meigs  County  

Mortroe  County 

Montgomery  County 

Morgan  County 

Obion  County  

Overton  County . 

Polk  County 

Putnam  County  

Rhea  County  _. 

Roane  Courity  

Rutherford  County  ... 


«<iiSin"- 


S26.161.00 
14.912.00 
8.380.00 
41,614.00 
36.298  00 
25,154.00 
13.966.00 
25.590.00 
11.113.00 
'28,458.00 
18,006.00 

8.230.00 

22.962.00 

181.428.00 

8.335.00 
14.612.00 
20,709.00 
15,318.00 
11.473.00 
15,423.00 
25.455.00 
11,488.00 

7779.00 
42.800.00 

8.890.00 
28,4730P 
108.968.00 
12.390.00 
17,946.00 
18,862.00 
17796.00 
12,269.00 
14,777.00 
10,092.00 
12,029  00 
20,439.00 

8,079.00 
116,91200 
17,916.00 
20.769.00 
12,329.00 
14,747.00 
25,860.00 
13.080.00 
37.093.00 
15,033.00 

9,666.00 
32,678.00 

7.734.00 
22.541.00 
43.431.00 

9,446.00 
15.859.00 
13.261.00 

8,155.00 
27,512.00 
15.513.00 
23.142.00 
49,528  00 
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12-7776-00 
12-7780-00 
12-7782-00 
12-7790-00 
12-7794-00 
12-7798-00 
12-7804-00 
12-7806-00 
12-7808-00 
12-781  (MX) 
1^-7812-00 
12-7818-00 


Scott  County 

Sevier  County 

Shelby  County 

Sullivan  County  ~ 

Tif^on  County „... 

Untco)  County 

Warren  County 

Washlnglon  County 

Wayne  County 

Weakley  County 

White  County 

State  Set-Aside  Committee, 


TN 


17,946.00 
41,479.00 

332,565.00 
51 ,465.00 
17.075.00 
12,570.00 
20,469.00 
40,878.00 
8,530.00 
11,503.00 
13,200.00 

117,303.00 


2.163.852.00 


Texas 


12-7820-00 
12-7822-00 
12-7824-00 
12-7826-00 
12-7828-00 
12-7830-00 
12-7856-00 
12-786CM)0 
12-7868-00 
12-7876-00 
12-7880-00 
12-7882-00 
12-7886-00 
12-7896-00 
12-7902-00 
12-7912-00 
12-7918-00 
12-7920-00 
12-7924-00 
12-7930-00 
12-7934-00 
12-7938-00 
12-7940-00 
12-7964-00 
12-7970-00 
12-8004-00 
12-6020-00 
12-8024-00 
12-«02&-00 
12-8034-00 
12-8036-00 
12-8040-00 
12-8044-00 
12-8060-00 
12-8062-00 
12-8066-00 
12-8080-00 
12-8084-00 
12-8090-00 
12-8092-00 
12-8094-00 
12-8104-00 
12-8122-00 
12-8126-00 
12-6128-00 
12-8132-00 
12-8134-00 
12-8138-00 
12-8142-00 
12-8146-00 
12-8148-00 
12-8158-00 
12-8162-00 
12-8170-00 
12-8180-00 
12-8188-00 
12-8196-00 


Atxiene/Jones,  Taykx  Cos 

Amarillo/Potter,  Randall  Cos  ..„ 

Austin/Travis.  Williamson  Cos  

Dallas/Collin,  Dallas,  Denton  Cos. 

HoustofVFort  Bend,  Harris  Cos 

Longview/Gregg,  Harrison  Cos 

Anderson  County  

Angeline  County 

Atascosa  County  

Bastrop  County  

Bee  County  

Bell  County 

Bexar  County  

Bowie  County  

Brazos  County 

Brown  County 

Caldwell  County  

Calhoun  County  

Cameron  County  

Camp  County  

Cass  County „ 

Ctiambers  County  „ 

Cherokee  County  _ 

Comal  County  

Cooke  County  

Deaf  Smith  County 

Dimmrt  County 

Duval  County 

Ector  County  

Ellis  County  

El  Paso  County  

Erath  County 

Fannin  Coutity 

Freestorw  Courrty 

Frio  Courrty „ , 

Galveston  County , 

Gray  Couoty  , 

Grayson  County  , 

Gnmes  County  , 

Guadalupe  County  

Hale  County  

Harcftn  County 

Hays  County 

Henderson  County  „ ,..„.., 

Hidalgo  County 

Hill  County 


Hockley  County  

Hopkins  County 

Howard  County  

Hunt  County  

Hutchinson  County 

Jasper  County 

Jefferson  County  ... 
Jim  Wells  County  .. 
Kaufman  County  ... 

Kerr  County  

Kleberg  County  


$55,580.00 

78,092IX) 

3l2,14ip0 

,349,391.00 

,817,490.00 

114,254.00 

21,986.00 

37,048.00 

13,170.00 

13,786.00 

20,214.00 

90,541.00 

541,76000 

47,576.00 

38,160.00 

17,871.00 

9,026.00 

13,576.00 

198,052.00 

7,914.00 
21,550.00 

9,266.00 
19,913.00 
20,769.00 
13,801.00 
11,143.00 

9,356.00 

8,485.00 
81.32000 
47,396.00 
403,147.00 
11.293.00 
12,224.00 

8,215.00 

14,973.00 

150,041.00 

9,626.00 
50,084.00 

7,839.00 
18,847.00 
17.706.00 
27.722.00 
23,307.00 
29,540.00 
399,048.00 
13,576.00 

9,461.00 
16,339.00 
13,681.00 
40,773.00 
13.681.00 
26,326.00 
165,239.00 
24,584.00 
24,389.00 
10047.00 
16.339.00 


Federal  Register  /  Vol.  59.  No.  17  /  Wednesday,  January  26.  1994  /  Notices 


3721 


Emergency  Food  and  Shelter,  National  Board  Program,  Phase  XII  Allocations— Continued 


12-8200-00 
12-8214-00 
12-8216-00 
12-8226-00 
12-8234-00 
12-8248-00 
12-8250-00 
12-8252-00 
12-8256-00 
12-8260-00 
12-8266-00 
12-8268-00 
12-8272-00 
12-8276-00 
12-8278-00 
12-8280-00 
12-8282-00 
12-8284-00 
12-8292-00 
12-8294-00 
12-8296-00 
12-8302-00 
12-8304-00 
12-8310-00 
12-8324-00 
12-8336-00 
12-8344-00 
12-8350-00 
12-8354-00 
12-8358-00 
12-8364-00 
12-8376-00 
12-8402-00 
12-8404-00 
12-8414-00 
12-8416-00 
12-8420-00 
12-8422-00 
12-8424-00 
12-8426-00 
12-8430-00 
12-843&-00 
12-8442-00 
12-8446-00 
12-8452-00 
12-8462-00 
12-8464-00 
12-8468-00 
12-8472-00 
12-8474-00 


Lamar  County 

Liberty  County 

Limestone  County  

Lubbock  County  

McLennan  County 

Matagorda  County 

Maverick  County  

Medina  County 

MldlarKl  County  „ 

Milam  County  „ 

Montague  County 

Montgomery  County  .. 

Morns  County 

Nacogdoches  County 

Navarro  County  

Newton  County 

Nolan  County  „ 

Nueces  County 

Orar^  County 

Pakj  Pinto  County  

Panola  County 

Pecos  County 

Polk  County 

Presidio  County 

Reeves  County 

Rusk  County 

San  Patricio  County  .. 

Scurry  County  

Shettiy  County 

Smith  County 

Starr  County 

Tarrant  County  

Titus  County 


Tom  Green  County  

Tyler  County „ „. 

Upshur  CowTty  

Uvalde  County 

Val  Verde  County 

Van  Zarxtt  County  

Vctoria  County 

Walker  County 

Webb  County  _ 

Wharton  County  

Wichita  County 

Willacy  Courrty  

Wise  County 

Wood  County  

Young  County  , 

Zavala  County 

State  Set-AskJe  Committee,  TX 


24.944.00 
40.713.00 

7,584.00 

105,724.00 

89.835.00 

36,898.00 

45,248.00 

9,446.00 
54,874.00 

8,800.00 

8,170.00 
90,871.00 

9.897.00 
25,965.00 
22,316.00 
10.212.00 

9,026.00 

188,681.00 

79,698.00 

15.768.00 

11.669.00 

7,704.00 
16,444.00 
13,711.00 
15,378.00 
23,488.00 
39.631.00 
11,143.00 
10,873.00 
86,877.00 
51,480.00 
670.175.00 
15,678.00 
40.202.00 

9.897.00 
18,036.00 
20,889.00 
26,025.00 
15.528.00 
35.381.00 
13.155.00 
81,546.00 
22.136.00 
57.022.00 
21.445.00 
13,576.00 
12.750.00 

9,056.00 

14.162.00 

357.161.00 


9.225,562.00 


Utah 


12-8480-00 
12-8482-00 
12-8410-00 
12-8426-00 
12-8428-00 
12-8536-00 
12-8540-00 
12-8544-00 


Cache  County  

Cartx)n  County  _. 

Salt  Lake  County 

Uintah  County  

Utah  County  

Washington  County 

Weber  County  

State  Set-AskJe  Committee,  UT  County 


S18.382.00 

9056.00 

225,684.00 

9,311.00 

74,502.00 

15,468.00 

67,910.00 

74,578.00 


494,891.00 


Vermont 

12-8552-00 

Caledonia  County „ „ 

$1731500 

12-8554-00 

Chittenden  County  , 

56,827.00 

12-8566-00 
12-8576-00 

Orleans  County  „ 

State  Set-Aside  Committee.  VT 



19,523.00 
156,335.00 

250.000.00 
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Virginia 


12-8584-00 
12-6608-00 
12-8610-00 
12-8616-00 
12-8618-00 
12-8622-00 
12-«634-00 
12-8644-00 
12-8652-00 
12-865B-00 
12-8664-00 
12-8674-00 
12-8684-00 
12-6686-00 
12-8690-00 
12-6698-00 
12-6702-00 
12-871  (WW 
12-8715-00 
12-6720-00 
12-8724-00 
12-6730-00 
12-6738-00 
12-6742-00 
12-8744-00 
12-8748-00 
12-8760-00 
12-6762-00 
12-8764-00 
12-6766-00 
12-8768-00 
12-6770-00 
12-8778-00 
12-8782-00 
12-8792-00 
12-8802-00 
12-8808-00 
12-8810-00 
12-8814-00 
12-8820-00 
12-8822-00 
12-6824-00 
12-8828-00 
12-6832-00 
12-6834-00 
12-8836-00 
12-8838-00 
12-6844-00 
12-6846-00 
12-8852-00 
12-6856-00 


AccotnacK  County  „ 

Bfunswk*  County  

Buchanan  County 

Caroime  County  

CanoH  County  

Chartotte  County  

Dickenson  County 

Royd  County  

Grtes  County 

Grayson  County  

Halifax  County 

Isle  of  Wight  County 

Lancaster  County 

Lee  County 

Louisa  County  

MecWentHjrg  County  , 

Montgomery  County  ....^ . 

Northumberland  County 

Page  County  

Pittsylvania  County 

Prince  Edward  County  

Pulaski  County  

Rocklxidge  County 

Russell  County  

Scott  County 

Smyth  Courity , 

Tazewell  County 

Warren  County  

Washington  County 

WestrrxjrelarxJ  County 

Wise  County 

Wythe  CoufTty 

Bristol  City  

Charlottesville  City  

Danville  City  

Fredericksburg  City  

Harrisonburg  City  

Hopewell  City  

Lynchburg  City  

Martinsville  City  

Newport  News  City  

Norfolk  City 

Petersburg  City  

Portsmouth  City 

Radford  City  „ 

Richmond  City 

Roanoke  City 

Staunton  City 

Suffolk  City  

Williamsburg  City  „. 

State  Set-AsKJe  Committee. 


VA 


$20,184.00 

10.002.00 

21.025.00 

13,801.00 

14.762.00 

9,056.00 

12.239.00 

9.041.00 

11.624.00 

7,509.00 

15.138.00 

13.966.00 

10,437.00 

15.138.00 

13.876.00 

16.129.00 

43,972.00 

10.242.00 

15,408.00 

25.710.00 

12.029.00 

30,951.00 

12.074.00 

18.021.00 

10,437.00 

27,843.00 

33.504.00 

19.253.00 

24.479.00 

11.248.00 

30.771.00 

19.208.00 

8.996.00 

13.170.00 

33.054.00 

13.321.00 

16,760.00 

14,552.00 

26.806.00 

8,665.00 

88,364.00 

102,946.00 

27.798.00 

56,256.00 

11,158.00 

109.568.00 

48.687.00 

8,425.00 

29,029.00 

11,143.00 

869.074.00 


2.056,849.00 


Washington 


12-8858-00 
12-8860-00 
12-6862-00 
12-8864-00 
12-8866-00 
12-8868-00 
12-8872-00 
12-8874-00 
12-8878-00 
12-8882-00 
12-8884-00 
12-8888-00 
12-6890-00 
12-8896-00 
12-8898-00 
12-8900-00 


Adams  County 

Asotin  County 

Benton  County  

Chelan  County  

Clallam  County 

Clark  County  

Cowlitz  County  

Douglas  County 

Franklin  County 

Grant  County 

Grays  Harbor  County 

Jefferson  County 

King  County 

Kitsap  County 

Kittitas  County  

KIckrtat  County  


$19,568.00 

8,380.00 

70,763.00 

52.607.00 

36,403.00 

148,164.00 
62,653.00 
21.175.00 
38,340.00 
52,366.00 
56,331.00 
12,269.00 

847,533.00 
89,054.00 
31.972.00 
17.375.00 
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12-8902-00 
12-6906-00 
12-890&-00 
12-6910-00 
12-8914-00 
12-8920-00 
12-8922-00 
12-8924-00 
12-8928-00 
12-8932-00 
12-8934-00 
12-8938-00 
12-8940-00 
12-8942-00 
12-8944-00 
12-8948-00 


Lewis  County 

Mason  County 

Okanogan  County  ~ 

Pacific  County  — 

Pierce  County 

Skagit  County .■. 

Skaniania  County 

Snohomish  County  ........ ......... 

Spokane  County 

Stevens  County 

Thurston  County 

Walta  Walla  County 

Whatcom  County 

Whitnwn  County 

Yakima  County 

State  Set-Aside  Committee.  WA 


45.518.00 
22.496.00 
38,911.00 
13.876.00 

326.633.00 

70.493.00 

8.710.00 

270,797  00 

186.504  00 
22,782  00 
93,244.00 
26.596  00 
86.606.00 
9.701.00 

221.975.00 
28.125.00 


3,037.920.00 


West  Virginia 


12-8950-00 
12-8954-00 
12-8956-00 
12-6958-00 
12-8960-00 
12-8962-00 
12-8968-00 
12-6970-00 
12-8974-00 
12-6978-00 
12-8980-00 
12-8982-00 
12-6984-00 
12-8988-00 
12-8990-00 
12-8994-00 
12-8998-00 
12-9000-00 
12-9002-00 
12-9004-00 
12-9006-00 
12-9008-00 
12-9010-00 
12-9012-00 
12-9014-00 
12-9016-00 
12-9018-00 
12-9020-00 
12-9024-00 
12-0026-00 
12-9032-00 
12-0034-00 
12-9036-00 
12-9038-00 
12-9040-00 
12-9042-00 
12-9044-00 
12-9046-00 
12-9048-00 
12-9050-00 
12-9054-00 
12-9060-00 
12-9062-00 
12-9066-00 
12-9068-00 
12-9070-00 


Huntington/Cabell,  Wayne  Cos.  .. 

BartXHJr  County  

BerVeley  County 

Boone  County  

Braxton  Courity  

Brooke  County  

Calhoun  Courtly  

Clay  County 

Fayette  County 

Grant  County 

Greentxier  County ...... 

Hampshire  County  „.. , 

Hancock  County 

Harrison  County  „ 

Jackson  County „ 

Kanawha  County — . 

Lewis  County „... 

Lincoln  County  

Logan  County „ 

McDoweB  County  

Marion  Courrty 

Marshall  County  

Mason  County 

Mercer  County ~.......... 

Mineral  County „ 

Mir>go  County  

Monongalia  County 

Monroe  County , 

Nicholas  County 

Ohio  County  _ 

Pocahontas  County — , 

Preston  County  

Putnam  County  , 

Raleigh  County , 

Randolph  County  , 

Ritchie  County 

Roane  County  

Summers  County  _ 

Taykx  County 

Tucker  County 

Upshur  County  

Webster  County  

Wetzel  County 

Wood  County  

Wyoming  County 

State  Set-Askle  Committee.  WV 


$80,915.00 
14,327.00 
40,953  00 
22.707.00 
13.891.00 
18.472.00 

9.131.00 

8,335.00 
37.424.00 

7.674.00 
29.555.00 
11,248.00 
23.533  00 
50,955  00 
23,052.00 
125,097.00 
14.777.00 
17.706.00 
33.549.00 
19,883.00 
56,977.00 
29,690.00 
24,644.00 
40.172.00 
12.390.00 
21,640.00 
41.358.00 

8.064.00 
24,374.00 
29,239.00 

8.155.00 
22,827.00 
28,098.00 
59.875.00 
23,337.00 
11.969.00 
13.861.00 

8.710.00 
13.050.00 

7.629.00 
17.811.00 

8.485.00 
17.976.00 
59,995.00 
22,151  00 
34,498.00 


1.250,159.00 


Wisconsin 


12-9072-00    Eau  Claire/Chippewa,  Eau  Claire  Cos. 
12-9098-00  I  Ashland  County 


$62,713.00 
8.950.00 
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12-9104-00 
12-9120-00 
12-9126-00 
12-9134-00 
12-9136-00 
12-9148-00 
12-5158-00 
12-9162-00 
12-9164-00 
12-S1 70-00 
12-9176-00 
12-9182-00 
12-«1 84-00 
12-9190-00 
12-9198-00 
12-920(MX) 
12-9214-00 
12-5216-00 
12-9220-00 
12-9226-00 
12-9230-00 
12-9236-00 
12-5242-00 
12-9246-00 
12-9264-00 
12-9266-00 
12-9272-00 


Bfown  County 

Ctaric  County 

Dane  County 

Douglas  County  _. 
Dunn  County  . 

Grant  County 

Jackson  County 

Juneau  County 

Kenosha  County 

LaCfosse  County  

Langiade  County  

Marathon  County 

Mannette  County 

M«lwaukee  County 

Monroe  County 

Oconto  County  

Polk  County 

Portage  County  

Racine  County 

Rock  County 

Rusk  County 

Sawyer  Cowrty 

Taytor  County „. 

Vernon  Courrty  

Waushara  County  

Winnebago  County 

State  Set-AsKJe  Comrrnttee, 


Wl 


Wyoming 


12-9276-00 
12-9288-00 
12-9302-00 
12-5326-00 


Albany  County 

Frefnor>t  County  

Natrona  County  

State  Set- Aside  Committee.  WY 


Territorie* 


12-9328-00 
12-9330-00 
12-5332-00 
12-9334-00 
12-9338-00 
12-9340-00 


American  Samoa  .... 

Guam 

No.  Manana  islands 

Puerto  Rjco  

Trust  Terntories 

Virgjn  Islands 


79,068.00 
17,916.00 
88,196.00 
18.802.00 
15,078.00 
19,403.00 
7,959.00 
12.089.00 
51J225.00 
38.055.00 
9,071.00 
56,842.00 
18,006.00 

342,927.00 
16,639.00 
15,829.00 
15,738.00 
34,270.00 
84,099.00 
67,819.00 
10,693.00 
8,140.00 
11,609.00 
10.903.00 
10,002.00 
53,733.00 

413.340.00 


1,599,116.00 


$7,674.00 

16.189.00 

32.663.00 

193.474.00 


250.000.00 


$137,235.00 

130,700.00 

84,955.00 

2,442,643.00 
117.630.00 
162.980.00 


IFR  Doc  94-1578  Filed  1-25-94;  8:45  am) 

BUJNQ  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 

[Petition  for  Permanent  Filing  Exemption; 
PetltJooNo.  P108-83) 

Petition  No.  P1 08-93 

Petition  of  Totem  Ocean  Trailer 
Express,  Inc.;  Extension  of  rin>e  for 
Replies 

Notice  was  published  on  January  6, 
1994,  59  FR  748,  of  the  filing  of  a 
petition  by  Totem  Ocean  Trailer 
Express,  Inc.  pursuant  to  46  CFR 
514.8(a),  for  permanent  exemption  of  its 
Local  Freight  Tariff  No.  3-C,  FMC— F 
No.  4.  ICC  TOTE  :;01,  from  the 
electronic  tariff  filing  requirements  of 


the  Commission's  ATFI  System,  on  the 
grounds  that  the  tariff  is  jointly  filed 
with  the  Interstate  Commerce 
Commission  and  the  Federal  Maritime 
Commission,  and  is  therefore  not 
compatible  with  the  ATFI  filing 
requirements.  Alternatively,  petitioner 
seeks  complete  exemption  from  filing 
the  tariff  in  paper  or  electronic  form. 

Upon  the  request  of  Sea-Land  Service. 
Inc..  the  Commission  has  now 
determined  to  extend  the  time  provided 
for  interested  persons  to  reply  to  the 
petition.  Replies  are  now  due  by 
February  17,  1994,  and  shall  be  directed 
to  the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573- 
0001.  shall  consist  of  an  original  and  15 
copies,  and  shall  be  served  on  Counsel 
for  petitioner,  Mr.  Michael  D. 
Duppen'ihaler.  Registered  Practioner. 
Interstate  Commerce  Commission,  1100 


Olive  Way.  suite  1150.  Seattle. 
Washington  98101-1839. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW..room  1046. 

By  the  Commission. 
Ronald  O.  Murpliy. 
Assistant  Secretary. 
[FR  Doc.  94-1611  Filed  1-25-94:  8:45  am] 

BILUNO  CODE  t73»-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Delegation  of  Auttiorfty  to  The  National 
Science  Foundation 

Pursuant  to  the  authority  vested  in  me 
by  section  3726  of  title  31,  United  States 
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Code,  I  have  determined  that  it  is  both 
cost-effective  and  in  the  public  interest 
to  delegate  authority  to  the  National 
Science  Foundation  to  conduct  a 
prepayment  audit  of  domestic  and 
foreign  household  goods  transportation 
services,  subject  to  the  provisions  of  the 
Federal  Property  Management 
Regulations,  title  41.  Code  of  Federal 
Regulations,  subpart  101-41,  and 
amendments  thereto.  This  prepayment 
audit  will  be  conducted  by  a  General 
Services  Administration's  (GSA's) 
contractor,  at  the  contractor's  site,  for 
the  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  Virginia  22230. 
This  delegation  is  effective  upon 
publication  in  the  Federal  Register. 

Dated:  January  14, 1994. 

Joseph  f.  Cauman*, 

Director.  Office  ofTmnsportation  Audits 
(FW). 

|FR  Doc.  94-1637  Filed  1-25-94;  8:45  am] 

Ba.UNO  CODE  6820-24-M 


Post-FTS2000  Concept  Development 
Record  Conference  Proceedings;  Date 
Change 

January  12, 1994. 
AGENCY:  General  Services 
Administration. 

ACnON:  Notice  for  Request  for  Post- 
FTS2000  Idtjas/Commcnts— Inter-city 
Telecommunications  Services — ^Public 
Review  of  the  Post-FTS2000  Concept 
Development  Record  (Release  #2) — 
Conference  Proceedings. 

SUMMARY:  The  availability  date  for 
public  review  of  the  Post-FTS2000 
conference  proceedings  wiginaliy 
publicized  in  the  CBD  dated  9/1/93  and 
9/9/93  and  revised  on  11/17/93  is 
changed. 

The  Video  of  the  conference 
proceedings  conducted  on  October  19- 
21. 1993,  is  currently  available  for 
purchase  from  NTIS  imder  document 
ordering  No.  PB94780103  at  $90.00/set. 

The  Post  FTS2000  Concept 
Development  Record — Release  #2  which 
includes:  (A)  Transcript  of  the  Concept 
Development  Conference  proceedings 
and  (B)  Appendices  A  through  D  flisi  of 
attendees,  questions/answers,  speakers' 
view-graphs,  and  misc.  items)  will  iw 
available  for  public  review  b^nnii^ 
January  21,  1994.  Mon-Fri  from  8:15 
a.m.-4:45  pjn.  at  the  General  Services 
Administration  Bid  Room,  room  1701. 
7th  &  D  Streets.  SW..  Washington.  DC 
20407.  Copies  of  the  Record  will  be 
available  in  hard  copy  facmat  at 
Sl05.00/ea.  ead  on  Microfiche  for 
$39.00  under  document  orderiiig  No. 
PBM130838.  Diskettes  (3^' MS-DOS) 
of  the  transcript  are  currently  being 


processed  at  this  time;  please  contact 
NTIS  for  the  document  cmiering  number 
to  receive  the  transcript  on  diskettes. 
Please  note  that  Appendices  A  through 
D  are  available  in  hard  copy  and 
microfiche  format  only.  To  place  your 
order  for  a  copy  of  the  Record  (Release 
#2)  or  the  Video,  please  call  the  NTIS 
Sales  Desk  (with  the  document  ordering 
number)  at  (703)  487-4650.  The  address 
for  NTIS  is:  Department  of  Commerce, 
National  Technical  Information  Services 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

Written  responses  to  the  Concept 
Development  Record — ^Re  lease  «2  is 
changed  from  January  15,  1994  to 
February  15, 1994.  All  other  information 
publicized  in  the  original  synopsis  is 
correct.  TTiis  is  a  Notice  for  Request  for 
Ideas/Comments,  There  is  no 
Solicitation  Document  Available  at  this 
time. 

DATES:  The  due  date  for  Written 
responses  to  the  Concept  Development 
Record  (Release  #2)  is  February  15, 
1994. 

ADDRESSES:  Please  Mail  all  Responses 
pertaining  to  the  Concept  Development 
Record  (Rel.  #2)  to  the:  General  Services 
Administration,  Attention:  Concept 
Development  Conference,  7980  Boeing 
Court,  Vienna,  VA  22182-3988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Kosko  at  (703)  760-7562. 
Barbara  R.  Norswoitkj. 
Deputy  Director.  NetMtork 
Telecommunications,  Procurement  Division. 
|FR  Doc  94-1636  Filed  1-25-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVX;ES 

Health  Resources  and  Services 
Administration 

Health  Education  Assistance  Loan 
Program:  Correction  to  Ust  of 
Defaulted  Borrowers 

AGENCY:  Public  Health  Service.  HHS. 
action:  Notice. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  this  Dotioe  of  159 
Health  Education  Assistance  Loan 
(HEAL)  borrowers  who  should  not  have 
been  included  in  the  August  30. 1993 
Federal  Register  (58  PR  45654) 
publication  of  HEAL  borrowen  in 
defauh.  The  August  30. 1993 
publication  was  required  by  section 
709(cHl)  of  the  Public  Heakh  Service 
Act  (the  ActL  as  amended  by  die  Health 
Professions  Education  Extension 
Amendments  of  1992.  This  was  the  first 


annual  pubhcatiwi  and  identified  4,973 
HEAL  borrowers  in  default. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Parklawn  Building,  Room  8-48,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  All  media  inquiries  should  be 
directed  to  the  HRSA  Office  of 
Communications  at  (301)  443-3376. 
SUPPLEMENTARY  INFORMATION:  Section 
709(c)(1)  of  the  Act  (42  U.S.C 
292h(c)(l))  requires  the  Agency  to 
compile  and  punish  in  the  Federal 
Register  a  list  oftffiAL  borrowers  who 
are  in  default.  All  borrowers  who  had 
defaulted  on  HEAL  loans  and  for  whom 
claims  had  been  paid  by  the  Department 
of  Health  and  Human  Services 
(Department),  from  the  beginning  of  the 
HEAL  program  through  March  31, 1993, 
were  subject  to  inclusion  in  the  August 
30,  1993  notice.  However,  to  identify 
most  accurately  those  HEAL  borrowers 
who  were  in  an  unsatisfactory  status 
with  the  Department,  borrowers  in  the 
following  categories  were  excluded  from 
the  August  30, 1993  listing:  (1)  Those 
who  had  paid  their  loan  in  full 
subsequent  to  their  defauh;  (2)  those 
who  had  received  HEAL  loan 
cancellation  due  to  death  or  permanent 
and  total  disability;  (3)  those  whose 
loans  had  been  repurchased  from  the 
Department  by  a  HEAL  school,  lender, 
or  holder;  (4)  those  who  had  been 
approved  by  the  Department  for 
deferment  or  forbearance;  and  (5)  those 
who  had  made  12  monthly  payments  or 
the  equivalent  during  the  12-manth 
period  ending  March  31. 1993. 
Borrowen  in  the  above  five  categories 
were  viewed  by  the  Department  as ' 
having  made  satisfactory  arrangenwnts 
to  resolve  the  default  or  as  no  longer 
obligated  to  repay  a  HEAL  loan  to  the 
Department,  and  therefore  were 
excluded  from  publication  in  the 
August  30. 1993  listing. 

Since  publication  of  the  August  30. 
1993  listing,  the  Department  has 
determined  that  the  names  of  some 
borrowers  should  not  have  been 
published.  Accordingly,  this  notice  lists 
borrowers  who  should  not  have  been 
included  in  the  August  30, 1993  listii\g. 

The  first  category  of  borrowers  whose 
names  should  not  have  been  published 
are  those  for  whom,  as  of  March  31, 
1993,  the  Department  had  paid  one  or 
more  claims  due  to  the  borrower  filing 
for  protecttOB  under  bankruptcy  law 
and  wfeo  wwre  not  in  default  status  on 
a  HEAL  loan.  A  total  of  IIS  names  am 
included  for  this  reaaon. 

It  is  important  to  note  that  this 
category  of  corrections  includes  only 
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loans  in  bankruptcy  that  were  not  in  a 
default  status  as  of  March  31. 1993. 
Thus,  any  borrower  with  a  loan  in 
bankruptcy  that  was  in  default  prior  to 
or  subsequent  to  the  bankruptcy 
proceedings,  and  who  did  not  qualify 
for  any  of  the  5  exclusionary  categories 
listed  above,  was  included 
appropriately  in  the  August  30,  1993 
publication.  In  addition,  it  should  be 
noted  that  HEAL  loans  are  not  eligible 
for  discharge  in  bankruptcy  except 
under  very  limited  circumstances,  as  set 
forth  in  42  U.S.C.  292f(g).  Thus,  a  HEAL 
borrower  generally  remains  responsible 
for  repayment  of  the  HEAL  loan  once 
the  bankruptcy  proceedings  have  been 
completed,  and  could  be  included  in  a 
future  listing  of  HEAL  defaulters  if  he  or 
she  failed  to  enter  a  satisfactory 
repayment  arrangement  subsequent  to 
the  completion  of  the  bankruptcy 
proceedings. 

The  second  category  of  borrowers, 
whose  names  were  published  in  error, 
are  those  for  whom  default  claims  were 
paid  by  the  Department,  but  who, 
subsequent  to  publication  of  the  notice. 
were  determined  by  the  Department  to 
have  met  one  of  the  following  categories 
for  exclusion  from  the  listing,  based  on 
their  status  as  of  March  31,  1993:  (1) 
Had  paid  their  loans  in  full;  (2)  had 
been  approved  by  the  Department  for 
forbearance:  or  (3)  had  made  the 
equivalent  of  12  monthly  payments 
during  the  12-month  period  ending 
March  31, 1993.  A  total  of  44  names  are 
included  for  these  reasons. 

An  updated  listing  of  HEAL  defaulters 
who  are  not  in  a  satisfactory  repayment 
status  will  be  published  in  late  1994. 
Those  who  have  entered  satisfactory 
repayment  will  not  be  included  in  that 
listing. 

Retraction  List  (Category  One) 

Alabama 

Osteopathy 

Yanulis,  George  E.,  Birmingham.  AL, 

$24,094.78,  Chicago  College  of  Ost  Med. 
Downers  Grove,  IL,  Osteopathy,  February 
1984. 

Arizona 

Chiropractic 

Fisher.  Edwin  L.  Scottsdale.  AZ.  S73.827.12. 
Cleveland  Chiropractic  College,  Los 
Angeles,  CA,  Chiropractic.  December 
1987. 

Dentistry 

Chang.  Mona,  Phoenix,  AZ.  $46,407.14, 

Loma  Linda  University,  Loma  Linda.  CA, 

Dentistry,  July  1984. 
Kohler,  Anthony  ).,  Phoenix,  AZ.  $6,939.74. 

Univ  of  Minnesota,  Minneapolis,  MN. 

Dentistry.  June  1986. 


California 

Allopathic  Medicine 

Chambers,  Michael ).,  Laguna  Beach,  CA. 

$36,385.03,  Univ  of  Miami.  Miami.  FL. 

Allopathic  Medicine.  March  1992. 
Hammond,  Terry  C.  San  Diego.  CA. 

$20,546.35.  Univ  of  Texas-Med  Branch. 

Galveston.  TX.  Allopathic  Medicine. 

May  1986. 
Lacaman,  Vernon  H.,  Granada  Hills,  CA. 

$99,050.21.  George  Washington  Univ, 

Washington.  DC,  Allopathic  Medicine, 

May  1988. 

Chiropractic 

Anderson.  Duane  L,  Oxnard,  CA,  $8,231.24, 

Life  College,  Marietta.  GA.  Chiropractic, 

November  1983. 
Anderson,  Russell  N.,  Lake  Isabella,  CA. 

$35,183.96.  Cleveland  Chiropractic 

College.  Los  Angeles.  CA,  Chiropractic. 

December  1987. 
Brunn.  Louie  P..  San  Rafael.  CA,  $10,015.48. 

Life  Chiropractic  College-West.  San 

Lorenzo,  CA.  Chiropractic,  September 

1986. 
Gates,  lohn  H.,  Bakersfield,  CA,  $13,195.67, 

Cleveland  Chiropractic  College.  Los 

Angeles,  CA,  Chiropractic,  December 

1985. 
Nicholls.  Hilary  J..  Carmel,  CA.  $29,942.85, 

Logan  College  of  Chiropractic, 

Chesterfield,  MO,  Chiropractic,  August 

1985. 
Pugh,  Christopher  M.,  Ceres,  CA,  $39,820.84, 

Palmer  College  of  Chiropractic- West. 

Sunnyvale.  CA.  Chiropractic,  December 

1987. 
Springfield,  Teddy  C.  El  Toro.  CA. 

$24,226.21.  Cleveland  Chiropractic 

College.  Los  Angeles,  CA,  Chiropractic, 

January  1984. 
Webster,  Melinda  J..  Santa  Clara.  CA. 

$64,767.81,  Palmer  College  of 

Chiropractic-West.  Sunnyvale.  CA. 

Chiropractic,  September  1988. 
Webster  III,  Richard  D.,  Santa  Clara.  CA. 

$17,218.29,  Palmer  College  of 
'Chiropractic-West.  Sunnyvale,  CA. 

Chiropractic,  June  1985. 
Wood,  Barbara  D.,  Menlo  Parlt,  CA. 

$21,381.74.  Palmer  College  of 

Chiropractic-West,  Sunny\ale.  CA, 

Chiropractic.  March  1986. 

Clinical  Psychology 

Cummins,  Sharon  E..  San  Diego,  CA. 

$64,948.20,  California  Sch.  of  Prof  Psy.. 
San  Diego,  CA,  Clinical  Psychology, 
December  1988. 

Dentistry 

Call.  Stephen  C,  Clearlake  Oaks,  CA. 
$7,036.98.  Univ  of  the  Pacific.  San 
Francisco.  CA.  Dentistry,  June  1987. 

Cruz,  Rosiemarie  M..  Long  Beach.  CA. 
$3,874.12.  Univ  of  Califomia-Los 
Angeles,  Los  Angeles,  CA,  Dentistry, 
June  1988. 

Berber,  Harry  A..  Pismo  Beach.  CA, 
$27,489.25,  Loma  Linda  University, 
Loma  Linda.  CA.  Dentistry.  June  1985. 

McKinley.  Robert  M.,  Newport  Beach,  CA. 
$9,666.62,  Univ  of  Southern  California, 
Los  Angeles,*CA,  Dentistry,  May  1985. 


Moulton.  Gregory  B.,  Antioch.  CA, 

$37,076.88,  Univ  of  THE  PACIFIC.  San 
Francisco,  CA,  Dentistry.  September 
1983. 

Colorado 

Chiropractic 

Chenes.  Brian  P..  Breckenridge.  CO, 

$32,684.48,  Western  States  Chiropractic 
CLG.  Portland.  OR.  Chiropractic. 
December  1988. 

Redfield  Jr.  Thomas  C.  Littleton,  CO. 
$5,554.28.  Palmer  College  of 
Chiropractic.  Davenport.  lA. 
Chiropractic.  November  1983. 

Connecticut 

Chiropractic 

McQueen.  Debra  A..  Wolcott.  CT.  $67,204.21. 

Los  Angeles  Gg  of  Chiropractic. 

Whittier,  CA,  Chiropractic.  December 

1987. 
Szynkowicz,  Peter  P.,  Hebron,  CT, 

$40,264.17.  New  York  Chiropractic 

College,  Seneca  Falls.  NY,  Chiropractic, 

December  1986. 

Dentistry 

Rosinsky,  Hollie  G.,  Hartford,  CT.  $83,246.72. 
Marquette  University,  Milwaukee,  WI, 
Dentistry,  June  1987. 

Delaware 

Optometry 

Lim,  Kim  L.  Newark,  DE.  $23,327.60,  Nfew 
England  College  of  Optomerty,  Boston, 
MA.  Optometry,  August  1985. 

Florida 

Allopathic  Medicine 

Holt.  Todd  N.,  Saint  Petersburg.  FL. 

$59,289.26.  Univ  of  Arkansas  for  Med 
Sci.  Little  Rock.  AR.  Allopathic 
Medicine.  May  1986. 

Pharmacy 

Vinci,  Robert  M.,  Tampa.  FL.  $16,513.93. 
Creighton  University,  Omaha,  NE, 
Pharmacy.  August  1987. 

Georgia 

Chiropractic 

Richardson.  David  M.,  Norcross,  GA, 

$36,547.84,  Life  College,  Marietta,  GA. 

Chiropractic,  January  1984. 
Webb.  Margie  M..  Winston,  GA.  $10,409.72, 

Life  College,  Marietta,  GA,  Chiropractic, 

July  1983. 

Illinois 

Allopathic  Medicine 

Weinsweig.  David  L.  Chicago.  IL. 
$67,698.66.  Univ  of  Pittsburgh. 
Pittsburgh.  PA,  Allopathic  Medicine. 
June  1990. 

Clinical  Psychology 

Brayton,  Sue  E..  Chicago,  IL.  $9,015.90, 
Illinois  Sch  Professional  Psycholog. 
Chicago.  IL.  Clinical  Psychology,  June 
1990. 
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Dentistry 

Chiombos,  Alexander  C,  Mount  Prospect.  IL, 
S18,316.23,  Northwestern  Univ,  Chicago, 
IL,  Dentistry,  June  1989. 

Podiatry 

Lee.  Michael  S..  Wheeling,  IL,  $3,851.53,  Dr. 
William  M.  Scholl  cgPod  Med, 
Chicago.  IL,  Podiatry,  November  1986. 

Indiana 

Podiatry 

Beatty,  Deborah  L,  Indianapolis,  IN, 

$22,694.84,  Dr.  William  M.  SchoU  Clg 
Pod  Med,  Chicago,  IL,  Podiatry,  May 
1993. 

Iowa 

Chiropractic 

Clawson,  Patrida  A.,  Des  Moines,  LA, 

$1,103.53.  Palmer  Coliege  of 

Chiropractic,  Davenport.  lA, 

Chiropractic,  January  1984. 
Falrone.  Susan  M..  Davcnjxwt.  lA. 

$25,096.35,  Logan  College  of 

Chiropractic.  Chesterfield,  MO, 

Chiropractic.  August  1988. 
McNeilderr,  Diana  J.,  Davenport.  lA, 

$4,425.09.  Palmer  College  of 

ChirofiractJc  Devenport.  lA. 

Chiropractic.  December  1989. 
Raguse.  Annete  L.,  Davenport,  LA, 

$18,452.60,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  February  1990. 
Vj-verberg.  Kim  M..  Dubuque,  lA.  $11,279.21, 

Palmer  Collage  of  Chiropractic, 

I>avenport,  lA,  Chiropractic  March  1988. 

Kentucky 

Allopathic  Medicine 

Dillihay.  Lori  A..  LouisvUle.  KY,  Si  1.779.39. 
Unlv  of  Louisville,  Louisville,  KY. 
Allopathic  Medicine,  May  1991. 

C/jj'roprorti'c 

Buerger.  David  )..  Louisville,  KY,  $65,681.98, 
Logan  College  of  Chiropractic, 
Chesterfield,  MO,  Chiropractic, 
December  1988. 

Clinical  Psychology 

Davis,  Norman  A.,  Lexington.  KY, 

$22,742.78.  Florida  Inst,  of  Technology. 
Melbourne.  FL,  Clinical  Psychology.  ]uly 
1988. 

Dentistry 

Salyer.  Jimmy  R..  Lexington.  KY.  $4,758.41, 
Univ  of  Kentucky,  Lexington,  KY, 
Dentistry,  May  1986. 

Louisiana 

Chiropractic 

Bradley,  Fred  E.,  Shreveport.  LA,  $2,063.06, 
Western  States  Chiropractic  Clg, 
Portland,  OR,  Chiropractic,  June  1986. 

Walker,  Mark  K.,  Kenner,  LA,  $67439.54. 
Texas  Chiropractic  Clg  Foundation, 
Pasadena,  TX,  Qiiropractic.  December 
1988. 


Optometry 

Strickland,  Gregory  C,  New  Orleans,  LA, 
$56,741.16,  Southeni  College  of 
Optometry,  Memphis,  TN,  Optometry, 
June  l«a5. 

Maine 

Osteopathy 

Psonak,  Raymond  J..  Topsham,  ME, 
$23,200.35.  Univ  of  New  England. 
Biddeford.  ME,  Osteopathy.  May  1991. 

Maryland 

Allopathic  Medicine 

Hurson,  Susan  B.,  Bethesda.  MO,  $36,328.66. 
Georgetown  University,  Washington.  DC, 
Allopathic  Medicine,  June  1988. 

Rosenthal,  James,  Grasonville.  MD, 

$16,192.84,  Southeni  Illinois  Univ, 
Carbondale,  IL,  Allopathic  Medicine, 
July  1962. 

Massachusetts 

Osteopathy 

Peters,  Victoria  P.,  East  Longmeadow,  MA. 
$101,36a74.  New  York  Inst  Tech,  Old 
Westbury,  NY.  Osteopathy,  June  19*7. 

Michigan 

Allopathic  Medicine 

Twomley,  James  D.,  Berrien  Springs,  MI, 
$6,68733,  Loma  Linda  University.  Loma 
Linda,  CA.  Allopathic  Medicine,  June 
1989. 

Dentistry 

Wenturine,  James  A.,  Fraser,  Ml,  $41,145.97, 
Univ  of  Detroit  Detroit,  MI,  Dentistry, 
June  1985. 

Osteopathy 

Racicot,  Terry  A.,  Troy,  MI,  $10,042.90, 
Oklahoma  Qgof  Ost  Med  k  Surgery. 
Tulsa.  OK.  Osteopathy.  May  1969. 

Minnesota 

Allopathic  Medicine 

Obregon,  Kathryn  E.,  Minneapolis,  MN, 

$62,320.35,  Univ  of  North  DakoU,  Grand 
Forks.  ND,  Allopathic  Medicine,  August 
1985. 

Shipp.  Deborah  A.,  Saint  Paul,  MN, 

$2,388.52.  Univ  of  Wisconsin,  Madison. 
Wl,  Allopathic  Medicine.  May  1988. 

Dentistry 

Lalomia.  Terese  A..  Minneapolis,  MN, 
$6,024.81,  Univ  of  Minnesota, 
Minneapolis,  MN,  Dentistry.  June  1986. 

Osteopathy 

Cavalancia,  Barry  J.,  Minneapolis,  MN, 
$29,543.65.  Univ  of  Ost.  Med  &  Health 
Sciences,  Oes  Moines,  lA,  Osteopathy, 
July  1985. 

Mississippi 

C/i/roproctyc 

Dark,  Ronald  H..  Meridian,  MS,  $8,387.19, 
Life  Collie.  Marietta. CA,  Ckiropractic, 
March  1984. 


Missouri 

Dentistry 

Pierce,  Connie  L.,  Kansas  Oty,  MO, 

S53.1 71 .38,  Univ  of  Missouri-Kansas 
City,  Kansas  Oty,  MO,  Dentistry,  Jurie 
1986. 

Osteopathy 

Simhachalam,  Morris  N.,  Kansas  Qty,  MO, 

$36,031.74.  Univ  of  Heahh  ScieMes. 

Kaans  Qty,  MO,  Osteopathy,  (No 

Separation  Date). 

Nebraska 

Chiropractic 

Wall  Homer  C  Lincoln.  NE.  $ia967.23, 
Lqgan  College  of  Chiiopractic 
Chesterfield,  MU.  Chiropractic,  January 
1M3. 

Nevada 

Allopathic  Mediciae 

Leaks,  Joan  S.,  Las  Vegas,  NV,  $9,475.96. 
Wright  State  Univ,  Dayton.  OH, 
Allopathic  Medicine.  July  ^902. 

Chiropractic 

Hansen.  Kris  T.,  Las  Vegas,  NV,  $S2378..20, 
Pahner  College  oftSiiropractic-Wesl, 
Sunnyvale,  CA,  Chiropractic,  June  1989. 

Dentistry 

Turner.  Lee  R..  Las  Vegas,  NV,  $3,699.22, 

Univ  of  the  Pacific.  San  Francisco.  CA , 

Dentistry.  June  1988. 

New  Jersey 

Dentistry 

Cclentano-Steidl,  Donna  M..  Stillwater,  NJ, 
$57,191.27,  Univ  of  Med  *  Dent  NJ- 
Dental,  Newark.  NJ,  Dentistry,  May  1987. 

Pharmacy 

Portnoy.  Michael  A.,  Marhon,  NJ,  $5,416.13, 

Temple  University,  Philadelphia.  PA, 

Pharmacy,  June  1984. 

New  York 

Allopathic  Medicine 

Geoige,  James  K.,  Albany.  NY.  $29,855.52, 
Univ  of  Massachusetts,  Worcester,  MA, 
Allopathic  Medicine,  June  1987. 

Podiatry 

D'Orazio,  Leonard.  Brooklyn.  NY. 

S23.038.90,  New  York  Clg  of  Podiatric 
Med.  New  York,  NY,  Podiatry,  June 
1988. 

Kelly,  Laura,  Farmingdale.  NY,  $60,739.35, 
New  York  Qg  of  Podiatric  Med,  New 
York,  NY,  Podiatry,  June  1989. 

Veterinary  Medicine 

Murphy,  William  M.,  Rochester,  NY, 
$22,907.99.  Univ  of  Tennessee- 
Knoxville.  Knoxville,  TN,  Veterinary 
Medicine,  August  1987. 

North  Carolina  * 

C/wropnictic 

Gould.  Jane  M..  Chapel  Hill,  NC,  $44,997.80, 
Northwestern  Og  of  Chiropractic, 
Bloomington.  MN,  Chiropractic, 
December  1988. 
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Oidahoma 

Public  Health 

Codopony  Jr.  Jackie  L,  Del  City,  OK, 

$7,374.04,  Univ  of  Oklahoma,  Oklahoma 
City,  OK.  Public  Health.  May  1987. 

Oregon 

Chiropractic 

Beuttler,  Cynthia  M..  Portland.  OR. 

$16,198.37.  Western  States  Chiropractic 

Clg.  Portland.  OR.  Chiropractic,  June 

1989. 
Dawson,  Jay  S.,  Portland.  OR.  $40,616.51, 

Western  States  Chiropractic  Qg. 

Portland.  OR.  Chiropractic.  April  1988. 
Marshall.  David  L,  Portland.  OR.  $35,328.01, 

Western  States  Chiropractic  Clg. 

Portland.  OR.  Chiropractic.  June  1986. 
Megyesl,  Ronald  J.,  Portland,  OR.  $3,534.14, 

Western  States  Chiropractic  Qg, 

Portland.  OR.  Chiropractic,  July  1982. 
Newton.  Donald  F..  Portland.  OR,  $17,087.34. 

Western  States  Chiropractic  Gg. 

Portland,  OR.  Chiropractic.  June  1984. 
Palmblad.  Michael  K..  Hermiston,  OR. 

$53,403.81.  Western  States  Chiropractic 

Clg,  Portland,  OR.  Chiropractic,  July 

1985. 
Schwartx,  Janice  L.  Eagle  Point,  OR, 

$18,186.45.  Palmer  College  of 

Chiropractic,  Davenport.  lA. 

Chiropractic,  March  1989. 
Seitz.  Brian  D..  Forest  Grove.  OR.  $41,050.77. 

Western  States  Chiropractic  Qg. 

Portland.  OR,  Chiropractic.  June  1988. 

Clinical  Psychology 

Chamberlain.  Dennis  H..  Gresham.  OR. 
$13,377.65.  Pacific  Grad  School  of 
Psychology.  Palo  Alto.  CA.  Clinical 
Psychology.  June  1989. 

Optometry 

Mellem,  Lisa  G.,  Portland,  OR.  $455.82, 
Pacific  University,  Forest  Grove,  OR, 
Optometry,  May  1990. 

Owsley,  Philip  J.,  Beaverton,  OR,  $22,397.00, 
Pacific  University,  Forest  Grove.  OR, 
Optometry,  (No  Separation  Date). 

Pennsyhrania 

Dentistry 

Brovra,  Glenn  A.,  Media,  PA,  $50,724.74. 
Univ  of  Pennsylvania.  Philadelphia.  PA, 
Dentistry.  May  1982. 

Puerto  Rico 

Dentistry 

Utalladi.  Luz  H..  PaUllas.  PR.  $147,338.79. 
Marquette  University.  Milwaukee.  Wl. 
Dentistry.  August  1988. 

South  Carolina 

AllopathK  Medicine 

Steen,  Ronald  G..  Columbia.  SC,  $22,767.17. 
Medical  Univ  of  South  Carolina. 
Charleston,  SC.  Allopathic  Medicine. 
July  1983. 


South  Dakota 

C/iiropracfic 

Hagedom,  Gene  H..  Sioux  Falls.  SD. 
$16,065.99.  Northwestern  Clg  of 
Choropractic.  Bloomington,  MN. 
Chiropractic,  June  1986. 

Osteopathy 

Bandettini,  Francis  C,  Sioux  Falls,  SD, 

$169,846.12,  Univ  of  Ost.  Med  &  Health 
Sciences,  Des  Moines.  LA.  Osteopathy. 
June  1990. 

Tennessee 

Allopathic  Medicine 

Wright.  Becky  B..  Germantown.  TN. 

$12,111.98.  Univ  of  Tennessee  Health 
Sci  Ctr.  Memphis.  TN.  Allopathic 
Medicine,  June  1987. 

Chiropractic 

Kirkwood,  Robert  D..  Memphis.  TN. 
$35,725.60.  Logan  College  of 
Chiropractic.  Chesterfield.  MO. 
Chiropractic,  April  1988. 

Podiatry 

Staton.  Rodney  J..  Jackson.  TN.  $12,042.34, 
California  Clg  of  Pod  Med,  San 
Francisco.  CA.  Podiatry.  May  1981. 

Texas 

Allopathic  Medicine 

Avina.  Cecilia  B..  San  Antonio.  TX. 

$4,945.75.  Univ  of  Texas  S.W.  Medical 

Ctr.  Dallas.  TX,  Allopathic  Medicine. 

May  1987. 
Harnett.  John  M..  McKinney,  TX,  $19,573.90. 

Univ  of  Texas-Med  Branch,  Galveston. 

TX.  Allopathic  Medicine.  July  1982. 
Jacobs,  Carol  L.,  San  Antonio,  TX. 

$38,593.45.  Univ  of  Texas-Health  Sci  Ctr. 

San  Antonio.  TX.  Allopathic  Medicine. 

May  1993. 
Luther.  Vera  M..  Van.  TX.  $7,613.53,  Texas 

Tech  University,  Lubbock.  TX, 

Allopathic  Medicine,  July  1989. 

C/ijropractJC 

Billingsley,  Craig  A.,  San  Antonio.  TX. 

$12,167.26.  Texas  Chiropractic  Clg 

Foundation,  Pasadena,  TX,  Chiropractic. 

September  1985. 
Lyons.  Cristina  S.,  Grand  Prairie.  TX, 

$8,153.54.  Cleveland  Chiropractic  Clg 

(MO).  Kansas  City,  MO,  Chiropractic, 

May  1990. 
Lyons.  Eric  P..  Grand  Prairie.  TX.  $55,295.51, 

Parker  College  of  Chiropractic.  Dallas, 

TX.  Chiropractic.  May  1990. 
Rubio  Jr,  Raymundo,  Brownwood,  TX, 

$10,284.12,  Texas  Chiropractic  Clg 

Foundation,  Pasadena,  TX,  Chiropractic, 

January  1990. 

Dentistry 

Fulmer,  James  C  Austin,  TX.  $10,794.19, 
Marquette  University,  Milwaukee,  Wl. 
Dentistry,  June  1986. 

Utah 

Optometry 

Boyer,  David  L,  Salt  Lake  Qty,  UT. 

$8,569.54,  Illinois  College  of  Optometry, 
Chicago.  IL.  Optometry,  June  1982. 


Vennont 

Allopathic  Medicine 

Owenashley,  Frances,  Essex  Junction,  VT, 
$24,816.03,  Wright  State  Univ,  Dayton, 
OH,  Allopathic  Medicine,  June  1985. 

Virginia 

Allopathic  Medicine 

Porres,  Felipe  G.,  Charlottesville,  VA, 

$28,335.26,  Univ  of  Texas-Med  Branch, 
Galveston,  TX.  Allopathic  Medicine, 
May  1987. 

Chiropractic 

Bol.  Robert  A..  Hemdon.  VA.  $16,603.37. 

National  College  of  Chiropractic. 

Lombard.  IL.  Chiropractic.  December 

1987. 
Johnson.  Robert  H..  Herndon.  VA. 

$69,001.75.  Palmer  College  of 

Chiropractic.  Davenport.  lA. 

Chiropractic.  August  1987. 

Dentistry 

Febus.  Helby  E.,  Alexandria.  VA.  $12,384.76. 
Georgetown  University,  Washington,  DC. 
Dentistry,  May  1990. 

Washington 

Dentistry 

Ip.  Stephen  C,  Seattle,  WA,  $3,703.98,  Univ 

of  Washington,  Seattle,  WA.  Dentistry, 

June  1988. 

West  Virginia 

Chiropractic 

Loesser,  Raymond  J.,  Williarastown,  WV, 

$23,475.38,  Palmer  College  of 

Chiropractic,  Davenport,  lA, 

Chiropractic,  March  1987 

Dentistry 

Graham,  James  B.,  Princeton,  WV, 

$177,288.44,  Boston  University,  Boston, 
MA,  Dentistry.  June  1986. 

Wisconsin 

Dentistry 

Lovas.  James  R..  Three  Lakes.  Wl.  $83,514.71, 
Marquette  University.  Milwaukee.  Wl, 
Dentistry,  May  1987. 

Wyoming 

Chiropractic 

Hildebrand.  Todd.  Gillette.  WY.  $1,292.84. 
Palmer  College  of  Chiropractic. 
Davenport.  lA.  Chiropractic.  September 
1989. 

RETRACTION  LIST  (CATEGORY  TWO) 

Alaska 

Dentistry 

Greenough  III.  Harry  W..  Anchorage.  AK, 
$53,739.83.  Virginia  Commonwealth 
Univ-MCV,  Richmond,  VA,  Dentistry. 
June  198S. 

Arizona 

Allopathic  Medicine 

Kvien.  William  K..  Winslow.  AZ.  $513.27, 
Harvard  Univ  Med  Sch.  Boston.  MA. 
Allopathic  Medicine.  June  1981. 
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Podiatry 

Tallis.  Arthur  J..  Phoenix,  AZ,  S23.218.84. 
Ohio  College  of  Podiatric  Med, 
Cleveland,  OH,  Podiatry,  June  1983. 

California 

Chiropractic 

Hoover,  Wayne  N.,  Redondo  Beach,  CA, 
$37,423.03,  Los  Angeles  Clg  of 
Chiropractic,  Whittier,  CA,  Chiropractic, 
December  1986. 

Roma,  Ann,  Felton,  CA.  563,425.11.  Life 
College,  Marietta,  CA,  Chiropractic, 
October  1987. 

Wolff,  Kenneth  M.,  San  Marcos,  CA, 
$17,766.23.  Los  Angeles  Qg  of 
Chiropractic,  Whittier,  CA,  Chiropractic, 
May  1984. 

Podiatry 

Kerns.  Bryan  D.,  Laguna  Niguel,  CA, 
$3,361.11.  Cahfomia  Clg  of  Pod  Med. 
San  Francisco,  CA,  Podiatry,  May  1980. 

Florida 

Chiropmctic 

Fabricant,  Michael )..  Davie,  FL,  $54,807.72, 
Cleveland  Chiropractic  Clg  (MO),  Kansas 
aty,  MO,  Chiropractic,  June  1984. 

Gillman,  Barry  M..  Lauderhill,  FL, 

$28,927.22.  Life  College.  Marietta.  CA. 
Chiropractic.  June  1984. 

Osteopathy 

Baldwin,  Barbara  L.  Orlando,  FL, 

$12,654.64,  Texas  College  of  Ost  Med, 
Fort  Worth,  TX.  Osteopathy,  June  1986. 

lUinoia 

Allopathic  Medicine 

Ford,  Natalie  H..  Chicago,  IL,  $9,126.31,  Univ 
of  Illinois-Chicago.  Chicago.  IL, 
Allopathic  Medicine,  June  1987. 

Chiropractic 

Martin.  Donald  L..  Chicago,  IL.  $7,930.16, 
National  College  of  Qiiropractic, 
Lombard.  IL.  Chiropractic,  May  1983. 

Iowa 

Dentistry 

Lewis.  Wayne  A.,  Sioux  City.  L\,  $16,918.24. 
Univ  of  Iowa.  Iowa  City.  lA,  Dentistry, 
May  1987. 

Mainland 

Allopathic  Medicine 

Awh,  Carl  C,  Baltimore,  MD.  $2,690.08.  Univ 
of  Mississippi  Med  Center,  Jackson,  MS, 
Allopathic  Medidne,  June  1989. 

Briggs.  Nathaniel  C.  Rockville,  MD,  $805.45. 
Univ  of  Massachusetts.  Worcester,  MA, 
Allopathic  Medicine,  June  1987. 

Figaro,  Kelson  M..  Bowie,  MD.  $123,145.15, 
Eastern  Viiginia  Med  Sch,  Norfolk,  VA, 
Allopathic  Medicine.  December  1989. 

Dentistry 

Irey.  John  P..  Silver  Spring.  MD.  $8,544.08. 
Univ  of  Maryland-Baltimore.  Baltimore, 
MD.  Dentistry.  June  1983. 


Osteopathy 

Waltman.  Bonnie  J.,  Columbia.  MD, 

$20,357.57,  Philadelphia  College  of  Ost 
Med,  Philadelphia,  PA,  Osteopathy,  June 
1987. 

Michigan 

Chiropractic 

Koffeman.  John  N.,  Chelsea,  MI,  $36,989.73, 
National  College  of  Chiropractic. 
Lombard,  IL,  Chiropractic,  December 
1983. 

New  Hampshire 

Veterinary  Medicine 

Stone,  David  B.,  Gilford.  NH,  $30,527.55. 
Tufts  University,  Boston,  MA,  Veterinary 
Medicine,  May  1988. 

New  Jersey 

Allopathic  Medicine 

Roberts,  Barbara  T.,  Marlton,  NJ.  $21,245.89, 
Hahnemann  Med  Qg  and  Hosp  of  Phila, 
Philadelphia,  PA,  Allopathic  Medicine, 
June  1981. 

Chiropractic 

Neuner,  John  S..  Port  Republic,  NJ, 
$31,577.34.  New  York  Chiropractic 
College.  Seneca  Falls,  NY,  Chiropractic, 
April  1986. 

Podiatry 

Purvis.  Chris  A.,  Sicklerville,  NJ,  $14,200.35, 
Pennsylvania  Clg  of  Podiatric  Med, 
Philadelphia,  PA,  Podiatry,  June  1988. 

New  York 

Allopathic  Medicine 

Gatell.  John  A.,  Garden  City,  NY,  $3,236.66, 
Univ  of  Rochester,  Rochester,  NY, 
Allopathic  Medicine,  May  1985. 

Sanel,  Henry  B.,  Rensselaer,  NY, 

$113,460.58.  Albany  Med  College, 
Albany,  NY,  Allopathic  Medicine,  June 
1991. 

Simmons,  Belinda  L.,  Port  Jervis,  NY, 
$30,917.59,  Georgetown  University, 
Washington,  DC,  Allopathic  Medicine, 
May  1983. 

Chiropractic 

Zipkin,  Martin  R..  Monsey,  NY,  $14,714.60, 
Life  College,  Marietta,  GA,  Chiropractic, 
January  1984. 

Clinical  Psychology 

Nicoll,  Dolores  L.  New  York.  NY,  $9,217.77, 
Yeshiva  Univ.  New  York,  NY.  Qinical 
Psychology.  September  1986. 

Dentistry 

Cubano,  Vladimir,  Colonic.  NY,  $1,408.82, 
Univ  of  Med  k  Dent  NJ— Dental,  Newark. 
NJ,  Dentistry,  June  1984. 

Hammond,  Robert  J..  Brooklyn,  NY, 
$18,116.07,  Georgetown  University, 
Washington.  DC,  Dentistry,  May  1987. 


Podiatry 

Pelletier,  James  P  ,  Watertown,  NY, 

$2,037.35,  Pennsylvania  Clg  of  Podiatric 
Med,  Philadelphia,  PA,  Podiatry,  June 
1989. 

Ohio 

Qinical  Psychology 

Zureick.  Joel  L,  Cleveland.  OH,  $3,380.93, 
Ohio  State  University,  Columbus,  OH. 
Clinical  Psychology,  August  1987. 

Dentistry 

Morgan,  Jackson  P.,  Chagrin  Falls,  OH, 

$7,139.08.  Univ  of  Texas-Health  Sci  Ctr, 
San  Antonio.  TX,  Dentistry,  May  1988. 

Veterinary  Medicine 

Andrews,  Janice  M.,  Columbus,  OH, 

$4,475.75.  Univ  of  Missouri-Columbia. 
Columbia.  MO.  Veterinary  Medicine, 
July  1987. 

Pennsylvania 

Allopathic  Medicine 

Gyda,  Michael  A..  Philadelphia,  PA, 

$76,973.78,  Hahnemann  Med  Clg  and 
Hosp  of  Phila,  Philadelphia.  PA. 
Allopathic  Medicine.  January  1987. 

Miller,  Beveriy  C,  Philadelphia,  PA, 
$3,461.78,  Temple  University. 
Philadelphia,  PA,  Allopathic  Medicine, 
June  1984. 

Tennessee 

Allopathic  Medicine 

Ladson,  James  W.,  Nashville.  TN,  $18,036.45. 
Meharry  Med  College,  Nashville,  TN, 
AllofkaUiic  Medicine,  May  1984. 

Virginia 

Allopathic  Medicine 

Camacho,  Aubrey  A.,  Arlington.  VA, 

$11,612.45,  Cuny  Mount  Sinai  School  of 
Med.  New  York.  NY,  Allopathic 
Medicine.  June  1986. 

Lisnor,  Blaine  M..  Blacksburg,  VA, 
$19,083.86,  Ohio  State  University, 
Columbus.  OH,  Allopathic  Medicine, 
August  1985. 

Veterinary  Medicine 

Edwards,  Deborah  A.,  Chesapeake,  VA, 
$12,994.03,  Tuskegee  University, 
Tuskegee  Institute.  AL,  Veterinary 
Medicine,  May  1982. 

Washington 

Chiropractic 

Turner.  Scot  A.,  Olympia,  WA,  $6,569.54, 
Texas  Chiropractic  Gg  Foundation, 
Pasadena,  TX,  Chiropractic,  June  1983. 

Dentistry 

Adams,  Larry  R.,  Olympia,  WA,  $10,784.18, 
Washington  Univ,  St  Louis,  Mo, 
Dentistry,  May  1983. 


)730 
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Vest  Virginia 

iealth  Adntuiistratjon 

;:hehon.  Sbaron  T..  PrincetDn.  WV, 
$13,966.98,  Univ  of  Peimsyhvania. 
Philadelphia.  PA.  Health 
Administration,  May  1987. 

(Visconsin 

Dentistry 

)!ank,  William  C.  Milwaukee.  WI.  $8,741.67, 

Marquette  University,  Milwaukee,  VVI, 

Dentistry,  May  1981. 
I>dted:  January  18. 1994. 
A^illiam  A.  Robinson. 
Acting  Administrator. 
FR  Doc.  94-1597  Filed  1-25-94;  8:45  am) 

ULUNO  CODE  4160-1»-P 


^attonal  Institutes  of  Haalth 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
lotice  is  hereby  given  of  the  meeting  of 
)  review  committee  of  the  National 
Institute  of  Mental  Health  for  February 
1994. 

The  meeting  will  be  open  to  the 
public  as  iiKlicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative. 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Toe  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552(cK6).  title  5,  V.SjC. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  propwrty 
such  as  patentable  material,  and 
persoaal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Area  Code  301. 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee. 

Contact:  Phyllis  L  Zusman,  Parklawn 
Building,  room  9C-18,  Telephone:  301.  443- 
1 .140. 


Meeting  Date:  February  4, 1994. 

P/ace:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Open:  February  4, 1994.  8:30  a.m.-9  a.m. 

Closed:  Februwy  4. 1994. 9  a.m. — 
adjournment. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
fjerson  named  above  in  advance  of  the 
meeting, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Researcli  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  January  13. 1994. 
Susaa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-1745  Filed  l-25-«4;  8:45  am) 

BItUNO  COOe  4140-bl-M 


National  Institute  of  Nursing  Research; 
Mooting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Advisory  Council  for 
Nursing  Research,  National  Institute  of 
Nursing  Research:  and  its 
Subcommittees,  February  7-9, 1994, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  full  Council  will  meet  in  open 
session  February  8,  Building  SlC, 
Conference  Room  6,  from  9  a.m.  to  5 
p.m.,  Sid  on  February  9,  £rom 
approximately  11  a.m.  to  adjournment. 
Agenda  items  will  includ^:  the  NINR 
Director's  Report,  Inclusion  of  Women  & 
Minorities  as  Subjects  in  Clinical 
Biomedical  Research,  Physiological 
Mechanisms  Contributing  to  Illness 
Induced  Anorexia,  Strategies  for  NINR 
Success  Rate  Issues.  Research, 
Infrastructure  Biological  Interface 
Issues,  Pre-  and  Post-Review  Policy 
Issues  Relevant  to  Grant  Review,  Report 
on  Peer  Review,  NACNR  Subcommittee 
Issues.  Preliminary  Report  on  1994 
Nursing  Research  Task  Force. 

The  Planning  Subcommittee  will  meet 
in  open  session  February  7,  Building 
3lC.  Conference  Room  6,  from  11:30 
a.m.  to  1  p.m.,  to  discuss  long-term  and 
strategic  planning  cmd  policy  issues. 

The  Biennial  Report  Subcommittee 
will  meet  in  open  session  February  7, 


Building  31,  NINR  Conference  Room 
(5B-03),  from  1:30  p.m.  to  2:30  p.m.,  to 
discuss  the  activities  and  program 
policies  of  the  Institute. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  February  7,  Building  SlC, 
Conference  Room  6,  from  3  p.m.  to  5 
p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  will  meet  in  open 
session  February  8,  Building  31.  NINR 
Conference  Room  (53-03),  from  5  p.m. 
to  6  p.m.,  to  discuss  nursing  resources 
and  health  policy  as  they  relate  to 
nursing  science  and  the  achievement  of 
quality  and  effective  outcomes  in 
patient  care. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6),  title  5,  U.S.  Code  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  Research  Subcommittee,  February 
7.  from  1  p.m.  to  3  p.m..  will  be  closed 
to  the  public,  and  the  meeting  of  the  full 
Council  will  be  closed  on  February  9, 
from  9  a.m.  to  approximately  11  a.m., 
for  the  review,  discussion,  mkI 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez,  301-594- 
7865,  in  advance  of  the  meeting. 

Dr.  Ernest  Marquez,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Westwood  Building,  room 
740,  Bethesda,  Maryland  20892,  301- 
594-7865,  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meetings  due 
to  difficidty  in  finalizing  some 
administrative  issues. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research. 
NatiooaJ  institutes  of  Health.) 

Dated:  ^nBsry  24, 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIK 
|FR  Doc.  94-1744  Filed  1-25-94;  8:45  ami     ' 

BILUNO  COOe  4140-n-M 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-3644;  FR-0451-N-^-] 

Opportunities  for  Youth:  Notice  of 
Funds  Availability  for  the  Development 
and  Implementation  of  Youthbuild 
Programs 

AGENCY:  Office  of  Assistant  Secretary  for 

Community  Planning  and  Development, 

HUD. 

ACTION:  Notice;  extension  of  the 

deadline;  use  of  emergency  funds. 

SUMMARY:  Because  of  weather  and 
delivery  problems,  this  Notice 
announces  an  extension  of  the  deadline 
for  applications  for  the  Notice  of  Funds 
Availability  (NOFA)  for  Opportunities 
for  Youth:  Youthbuild  Programs  which 
was  published  on  September  23, 1993, 
at  58  FR  49849.  This  notice  also 
announces  that  because  of  the  recent 
earthquake  in  the  Los  Angeles  area,  the 
Department  is  using  its  authority  under 
the  Youthbuild  Program  to  provide 
emergency  funds  through  the 
Youthbuild  Program  to  Los  Angeles  city 
and  county. 

DATES:  January  31,  1994. 
ADDRESSES:  Applications  which  were 
not  submitted  previously  because  of 
weather  and  delivery  problems  will  now 
be  accepted  up  to  4:30  p.m.  EST,  on 
January  31, 1994,  in  the  Processing  and 
Control  Unit,  room  7255,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
O.  Priest,  Director,  Office  of  Economic 
Development,  CPD,  Department  of 
Housing  and  Urban  Development,  room 
7136,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 
(202)  708-2290.  Hearing-impaired  or 
speech  impaired  individuals  may  call 
HUD's  TDD  number  (202)708-2565. 
(These  numbers  are  not  toll-free 
numbers.) 

SUPPt.EMENTARY  INFORMATION:  L  This 
Notice  announces  an  extension  of  the 
deadline  for  applications  for  the  NOFA 
for  the  Opportunities  for  Youth: 
Youthbuild  Program  which  was 
published  on  September  23, 1993,  at  58 
FR  49849,  until  January  31, 1994.  The 
Department  has  decided  to  extend  the 
deadline  for  all  applicants  that 
completed  the  preparation  of  an 
application  by  the  original  application 


deadline  of  January  7, 1994,  but  were 
unable  to  meet  the  submission  deadline 
for  all  or  part  of  the  application  because 
of  weather  and  other  delivery  problems. 
The  new  deadline  is  to  accommodate 
•applicants  who  encountered  such 
problems  and  is  not  intended  to 
generate  new  applications.  Applications 
received  by  HUD  between  the  original 
deadline  date  of  January  7, 1994  and  the 
date  of  publication  of  this  notice  will 
also  be  accepted  for  processing.  In 
addition,  all  applicants  may  revise  parts 
of  their  applications  if  they  wish  and 
submit  the  revised  parts  or  the  revised 
application  by  the  new  date  of  January 
31, 1994. 

The  Department  will  announce  a  new 
NOFA  later  this  year  for  the  next 
Youthbuild  funding  competition.  Those 
parties  interested  in  developing  a  new 
application  will  have  the  opportunity  to 
apply  for  funding  consideration  during 
the  next  funding  round. 

n.  The  Youthbuild  Program,  as 
established  by  the  NOFA  published  on 
September  23, 1993,  at  58  FR  49849, 
and  the  proposed  rule  also  published  on 
September  23, 1993,  at  58  FR  49830. 
provides  for  the  Department  to  reserve 
up  to  five  percent  of  the.program  funds 
for  emergencies.  The  Department  has 
decided  that  the  recent  earthquake  in 
the  Los  Angeles  area  is  such  an 
emergency  and  that  the  Department  will 
act  promptly  on  applications  received 
from  Los  Angeles  city  and  county  and 
award  up  to  $1.9  million  for 
implementation  grants  to  applicants 
from  Los  Angeles.  The  Department 
intends  to  review  the  implementation 
and  combined  applications  received 
from  Los  Angeles  city  and  county  by  the 
deadline  on  an  immediate  basis.  If 
applications  meet  the  thresholds  set 
forth  in  the  September  23. 1993  NOFA 
and  score  at  least  at  the  minimum  level 
(60  points  with  at  least  15  points  in 
capability  and  30  points  in  feasibility 
and  quality),  they  are  eligible  for 
immediate  award.  If  there  are  more 
eligible  applications  &om  Los  Angeles 
city  and  county  than  can  be  funded 
under  the  $1.9  million,  applications 
rating  the  highest  will  be  handed.  Any 
other  applications  not  funded  under  this 
emergency  fund  will  be  considered  in 
the  regular  Youthbuild  implementation 
funding  competition. 

Dated:  January  19. 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development.  « 

[FR  Doc.  94-1565  Filed  1-25-94;  8:45  ami 

BiLUNO  COOC  4210-n-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-04-421(M>4:  N-679171 

Realty  Action;  Exchange  of  Public 
Lands  In  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Cancellation  of  NORA. 

SUMMARY:  The  Notice  of  Realty  Action 
(NORA)  published  in  the  Federal 
Register  on  October  21, 1993  (58  FR 
54371:  FR  Doc.  93-25901),  is  hereby 
cancelled  in  full.  The  selected  lands  are 
not  within  an  area  designated  for 
disposal.  Therefore,  the  lands  are  not 
available  for  exchange  at  this  time. 

Dated:  January  ii.  1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 
(FR  Doc.  94-1567  Filed  1-25-94;  8:45  ami 
BILUNO  CODE  43ie-HC-M 


[NV-«30-42ia-06;  N-67922] 

Second  Public  Meeting/Hearing  on  Air 
Force  Proposed  Withdrawal  Adjacent 
to  Nellis  Range  Complex,  Nevada 

HJanuaiy  20. 1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  for  a  second  public  meeting/ 
hearing  to  be  held  on  the  Air  Force's 
proposed  withdrawal  application.  This 
meeting  will  provide  another 
opportunity  for  public  involvement  in 
the  Air  Force's  proposed  withdrawal  the 
purpose  of  which  is  to  ensure  the  public 
safety  and  the  safe  and  secure  operation 
of  activities  in  the  Nellis  Range 
Complex. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Tucker,  Area  Manager.  BLM 
Caliente,  Caliente,  Nevada  702-726- 
8100. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Withdrawal  for  the 
Air  Force  proposed  withdrawal  was 
published  in  the  Federal  Register  on 
October  18, 1993,  and  a  correction 
notice  was  published  on  November  5, 
1993.  The  same  notice  was  also 
published  in  the  Las  Vegas  Review 
Journal. 

A  second  public  meeting/hearing  to 
gather  information  as  to  the  proposed 
withdrawal  will  be  held  as  follows: 
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•leeting  atMress 


Cashman  Raid  Cefif .  Woorm  203-204. 650  Morth  Las  Vqas  Blvd..  Las  Vegas 


Oslo 


March  2.  1994 


Time 


5-8  p.m.  PST. 


This  meeting  will  be  open  to  all 
interested  persons,  including  those  who 
desire  to  be  heard  in  person  and  those 
who  desire  to  submit  written  statements 
on  the  proposed  withdrawal.  Oral 
statements  will  be  limited  to  3  minutes. 
Written  comments  can  be  submitted  at 
the  meeting. 
Robert  G.  Steele. 

Deputy  State  Director.  Opemtktrs. 
|FR  Doc  94-16«5  Fikd  1-24-94.  9:14  am] 

MUJNQ  COOC  OU-MC-M 


Fish  and  WHdIife  Service 

Privacy  Act  of  1 974 — Deletion  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  from  its  inventory  of  Privacy 
Act  systems  of  records  a  notice 
describing  records  maintained  by  the 
U.S.  Fish  and  Wildlife  Service.  The 
systems  of  records  notice  being 
abolished  is  entitled  "Travel  Records — 
Interior,  FW-2."  which  was  previously 
published  in  the  Federal  Register  on 
December  6, 1983  (48  FR  54715).  This 
system  of  records  is  no  longer  being 
maintained  tn  the  Departmerrt  of  the 
Interior. 

Prior  to  October  14. 1992.  the  U.S. 
Fish  and  Wildlife  Service  maintained  a 
separate  record  of  official  employee 
travel  for  the  purpose  of  processing 
travel  authorizations  and  claims.  With 
the  establishment  of  the 
Departmentwide  system  of  records 
"Federal  Financial  System — Interior, 
OS-90"  (57  FR  47118).  this  system 
became  obsolete.  On  December  14. 
1992.  the  records  maintained  in  this 
system  were  incorporated  into  the 
Federal  FinaiKial  System. 

This  change  shall  be  effective  on 
publication  in  the  Federal  Renter 
(January  26. 1994).  Additional 
information  regarding  this  action  may 
be  obtained  from  the  Departmental 
Privacy  Act  Officer,  Office  of  the 
Secretary.  Office  of  Administrative 
Services.  1849  "C"  Street  NW..  Mail 
Stop  5412  MIB.  Washington,  DC  20240. 
telephone  (202)  208-6045. 

Dated:  ^nnary  18. 1994. 
Albert  C  Camacho, 

Director,  Office  of  AdmHtistrative  Services. 
|FR  Doc.  94-1638  Filed  1-25-94;  8:45  am] 

B'LLtNO  COOC  4310-65 


Geologic«fl  Survey 

Application  Notice  Establishing  ttie 
Closing  Dais  for  Transmittal  of 
AppUcaions  Under  the  National 
Earthquake  Hazards  Reduction 
Progrvn  (NEHftP)  for  Fiscal  Year  |FY) 
1995 

AGENCY:  U.S.  Geological  Survey. 

Interior. 

ACnow:  Notice. 

SUNMiARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

Authority  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977,  Public  Law  95- 
124  (42  U.S.C.  7701.  et  seq.). 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
prediction  to  provide  earth-science  data 
and  information  essential  to  mitigate 
earthquake  damage. 

Applications  may  be  submitted  Iqr 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  State  and  local  governments. 
The  NEHRP  supports  research  related 
to  the  following  general  areas  of  interest: 
L  Understanding  the  earthquake  source: 
Determine  the  physical  properties  and 
mechanical  behavior  of  active  crustal 
fault  zones  and  their  surroundings;  and 
develop  quantitative  models  of  the 
physics  of  earthquake  processes.  11. 
Evaluating  earthquake  potential; 
Detennine  the  geological  and 
geophysical  setting  and  characteristics 
of  seismically  active  regions;  determine 
the  occunence,  distribution  aiui  source 
properties  of  earthquakes,  and  relate 
seismidty  to  geologic  structures  and 
tectonic  processes;  determine  the  nature 
and  rates  of  crustal  deformation; 
characterize  the  earthquake  potential  of 
the  United  States  on  a  regional  and 
national  basis;  identify  active  faults, 
define  their  geometry,  and  determine 
the  characteristics  and  dates  of  past 
earthquakes;  conduct  research  to 
facilitate  long-tenn  p>Tobabilistic 
forecasts  of  the  likelihood  of  large 
earthquakes  on  active  fault;  conduct 
intensified  monitoring  experiments  in 
selected  regions  of  high  seismic 
potential;  and  develop  and  evaluate 
short-and  intermediate-term  earthquake 
prediction  methods,  in.  Predicting  the 
effects  of  earthquakes:  Acquire  data 
needed  for  the  prediction  of  ground 
shaking,  ground  failure,  and  response  of 
engineered  structures;  predict  strong 
ground  shaking  at  local,  regional  and 


national  scales;  predict  ground  failure  at 
local  and  regional  scales:  and  evaluate 
earthquake  risk  and  losses.  IV.  Applying 
and  utilizing  research  results: 
Application  of  research  results; 
transference  of  hazards  and  risk 
information  and  assessment  methods  to 
users. 

AOORESSeS:  The  program  announcement 
is  expected  to  be  available  on  or  about 
February  14. 1994.  You  may  obtain  a 
copy  of  Announcement  8064  by  writing 
to  Mary  Burkett.  VS.  Geological  Survey, 
Office  of  Procurement  and  Contracts — 
Mail  Stop  205C.  12201  Sunrise  Valley 
Drive.  Reston.  Virginia  22092. 
Organizations  that  applied  for  an  FY 
1994  award,  and  organizations  that 
requested  to  be  retained  on  the  mailing 
list  since  the  last  announcement  will  be 
mailed  a  copy  of  Announcement  8064. 

DATES:  Applications  must  be  received 
on  or  about  April  14, 1994. 

FOR  FURTHER  INFORMATtON  CONTACT:  John 
Sims,  Office  of  Earthquakes.  Volcanoes, 
and  Engineering — U.S.  Geological 
Survey.  Mail  Stop  905.  12201  Sunrise 
Valley  Drive.  Reston.  Virginia  22092. 
(703)  648-6722. 

Dated:  January  7. 1994. 
Jack  J-Stassi. 

Assistant  Director  for  Administration. 
IFR  Doc  94-1590  Fikd  1-25-94;  8:45  am) 
BILUNG  CODE  «*tO-81-M 


Minerals  Managentent  Service 

Information  Collection  Submitted  to 
the  Ofice  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  form 
and  explanatory  material  may  be 
obtained  by  contacting  Jcane  Kalas  at 
(303)  231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below,  and  to  the  OMB 
Paperwork  Reduction  Project. 
Washington.  DC  20503.  telephone  (202) 
395-^7340. 
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Title:  Proposed  Form  MMS-4393— 
Request  to  Exceed  Regulatory 
Allowance  Limitation. 

Abstract:  The  Minerals  Management 
Serrice  (MMS)  Royalty  Management 
Program  is  proposing  a  new  form  to  be 
used  by  royalty  payt)rs  on  Federal  or 
Indian  mineral  leases  when  requesting 
MMS  approval  to  exceed  established 
transportation  or  processing  allowance 
limits.  The  form  will  be  included  with 
the  payor's  request  to  exceed  allowance 
limits  in  order  to  ensure  that  MMS 
receives  the  lease  data  required  to  make 
a  decision  on  the  request. 

Bureau  Form  Number  MMS-4393. 

Frequency:  Annually. 

Description  of  Respondents:  0\\  and 
gas  companies. 

Estimated  Completion  Time:  Average 
of  one-half  hour. 

Annual  Responses:  50. 

Annual  Burden  Hours:  25. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1101. 

Dated:  December  13. 1993. 
JuMS  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
|FR  Doc.  94-1635  Filed  1-25-94:  8  45  am] 

BtUJNO  COM  43ia-MR-M 


Outer  Continental  Shelf  (OCS), 
Advisory  Board  Scientittc  Committee 
(SC);  Notice  of  Plenary  Session 
Meeting 

This  Notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  5  U.S.C,  Appendix  l.  and  the 
Office  of  Management  and  Budget 
Grcular  A-63,  Revised. 

The  CX:S  Advisory  Board  SC  will 
meet  in  plenary  sessions  on  Wednesday. 
February  2,  and  Thursday,  Febrxiary  3, 
1994,  at  the  Hyatt  Regency  Reston.  1800 
Presidents  Street,  Reston,  Virginia 
22090,  telephone  (703)  709-1234. 

The  SC  is  an  outside  group  of 
scientists  which  advises  the  Director. 
MMS,  on  the  feasibility, 
appropriateness,  and  scientific  value  of 
the  MMS'  OCS  Environmental  Studies 
Program. 

Below  is  a  schedule  of  meetings  that 
will  occtn-. 

The  SC  will  meet  in  plenary  session 
on  Wednesday,  February  2,  from  8:30 
a.m.  to  noon,  and  in  subcommittee  from 
1:30  p.m.  to  5:30  p.m. 

The  Committee  will  also  meet  in 
plenary  session  Thursday,  February  3. 
from  8:15  a.m.  to  5  p.m.  Discussion  will 
include  the  following  subjects: 

•  Committee  Business  and 
Resolutions 

•  Environmental  Studies  Program 
Status  Review 


•  MMS  Goals  and  Objectives 

The  meetings  are  open  to  the  public 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
ser\'ed  basis  at  the  plenary  session. 

A  copy  of  the  agenda  may  be 
requested  from  the  MMS  by  writing  Ms. 
Phyllis  Treichel  at  the  address  below. 

Other  inqmries  concerning  the  SC 
meeting  should  be  addressed  to  Dr.  Ken 
Turgeon.  Executive  Secretary  to  the 
ScientiBc  Committee,  Minerals 
Management  Service.  381  Elden  Street. 
Mail  Stop  4310,  Hemdon.  Virginia 
22070.  He  may  be  reached  by  telephone 
at  (703)  787-1717. 

Dated:  January  6, 1994. 
Alan  D.  Powers, 

Associate  Director  for  Offshore  S4inerals 

Management. 

[FR  Doc.  94-1568  Filed  1-25-94;  8:45  am) 

BILUNO  COOe  491».«IR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pendlrtg  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  15. 1994.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  10. 
1994. 

Carol  D.  Shuil, 
Chief  of  Registration,  National  Register. 

ARIZONA 

Yavapai  County 

Santa  Fe,  Prescott  &■  Phoenix  Railway. 
Limestone  Canyon  District  Address 
Restricted.  Chino  Valley  vicinity.  94000031 

CALIFORNIA 

Santa  Clara  County 

US  Naval  Air  Station  Sunnyvale.  California, 
Historic  District,  Naval  Air  Station  Mofiett 
Field.  Sunnydale.  9400045 

COLORADO 

Je£Eersoa  Coanty 

Barber,  Oscar,  House.  714  Cheyenne  St.. 
Golden,  94000039 

Moatros*  County 

Montrose  County  Courthouse.  320  S.  1st  St., 
Montrose.  94000040 

MASSACHUSETTS 

Norfolk  County 


Mount  WoUaston  Cemetery,  20  See  St.. 

Quincy,  94000035 
Smith.  A.  C.  fr  Co.  Gas  Station  (Quincy 

MRAI.  117  Beale  St..  Quincy.  94000036 

NEW  YORK 
Lewis  County 

Bofemon  Hotel.  7574  S.  State  St..  Lowvilie, 
94000046 

Ontario  County 

Clev^and.  Ephraim.  Houx.  210  N.  Main  St.. 
Naples.  94000047 

Saratoga  County 

Broadway  Historic  District  (Boundary 
Increase  III.  Roughly  bounded  by 
Woodlawn.  Greenfield.  Clement  Carriage 
House.  Latrobe.  Clinton.  State  and  First. 
Saratoga  Springs,  94000049 

Sullivan  County 

Callicoon  National  Bank.  (Upper  Delaware 
Valley,  New  York  and  Pennsylvania.  MPSI. 
133  Main  St..  Callicoon.  94000048 

NORTH  CAROLINA 

CumbcrUnJ  CouBty 

Long  Valley  Farm,  Address  Restricted,  Spring 
Lake  vicinity.  94000032 

Transylvania  County 

Lake  Toxaway  Methodist  Church.  Cold 
Mountain  Rd.  N  side.  0.1  mL  NW  of  jet. 
with  NC  281.  Lake  Toxaway.  94000033 

McMinn  Building  (Transylvania  MPS).  2-6 
W.  Main  St..  Brevard,  94000034 

SOUTH  CAROLINA 

Beaufort  County 

Stoaey — Baymard  Plantation.  Jtt  of  Baynard 
Park  Rd.  and  Plantation  Dr..  Hilton  Head 
Island  vicinity.  94000O38 

Chester  Coimty 

Comwell  Inn.  Jet  of  US  321  and  SC  205. 
Blackstock  vicinity.  94000044 

TEXAS 

Be«  County 

NAS  Chase  Field— Building  1001  (MAS 

Chase  Field  MPS).  Independence  St.  0.45 

mi.  S  of  jet.  with  TX  202.  Beeville, 

94000050 
NAS  Chose  Field— Building  1009  (NAS 

Chase  Field  MPS).  Essex  St.  0.68  mi.  SSE 

of  the  jet  of  TX  202  and  Independence  St.. 

Beeville.  94000051 
NAS  Chase  Field— Building  1015  (NAS 

Chase  Field  MPS),  Byrd  St  0.82  mi.  SSE 

of  jet.  of  TX  202  and  Independence  St.. 

Beeville,  94000052 
JV,4S  Chase  Field— Building  1040  (NAS 

Chase  Field  MPS)  Enterprise  St.  0.37  mi. 

SSE  of  the  jet  of  TX  202  and  Independem  .^ 

St..  Beeville.  94000053 
NAS  Chase  Field— Building  1042  (NAS 

Chase  Field  MPS).  Ofstie  Rd.  0.5  mi.  SSE 

of  the  jet.  of  TX  202  and  Independence  St.. 

Beeville,  94000054 
NAS  Chase  Field— Quarters  R  (NAS  Chase 

Field  MPS).  Essex  St.  0  43  mi.  .SSW  of  the 

jet.  of  TX  202  and  Independence  St.. 

Beeville.  94000055 
NAS  Chase  Field— Quarters  S  (NAS  Chase 

Field  MPS).  Essex  St.  0.45  mi.  SSW  of  the 
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jet,  of  TX  202  and  Independence  St., 
Beeville.  94000056 

UTAH 

Sevier  County 

Peterson— Burr  House.  190  W.  Main.  Saiinp. 
94000037 

WYOMING 

Natrona  County 

Casper  Motor  Company — Natrona  Motor 

Company.  230  W.  Yellowstone  Hwy., 

Casper.  94000042 
North  Casper  Clubhouse,  1002  E.  L  St., 

Casper.  94000043 
Tribune  Building,  216  E.  2nd  St.,  Casper, 

94000041 

(FR  Doc  94-1585  Filed  1-25-94;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Water  and  Science 

Central  Utah  Project  Compietion  Act; 
Scoping  on  the  Daniel  Replacement/ 
Wasatch  County  Water  Efficiency 
Project  EIS 

AGENCY:  Central  Utah  Water 
Conservancy  District,  Interior. 
ACTION:  Notice  of  scoping  meetings  to 
invite  public  input  for  use  in  preparing 
the  Daniel  ReplacementAVasatch 
County  Water  Efficiency  Project  OS. 

SUMMARY:  Public  Law  102-575  Section 
202(a)(3)  and  303(b)(3)(a)  directs  the 
Central  Utah  Water  Conservancy  District 
(CUWCD)  to  conduct,  within  two  years 
&om  the  date  of  enactment  of  this  Act, 
a  feasibility  study  with  public 
involvement,  of  efficiency 
improvements  in  the  management, 
delivery  and  treatment  of  water  in 
Wasatch  County;  and  to  construct  a 
Daniel  Replacement  pipeline  from  the 
Jordanelle  Reservoir  to  the  existing 
Daniel  Irrigation  Company  water 
regulating  facilities  for  the  purpose  of 
providing  a  permanent  replacement  of 
water  in  an  amount  equal  to  the  water 
being  diverted  from  the  Strawberry 
watershed  (Colorado  River  Basin)  to  the 
Daniels  Creek  irrigation  area.  This 
replacement  would  allow  the  water 
currently  being  diverted  from  streams 
tributary  to  Strawberry  Reservoir  to  flow 
unrestricted  into  the  reservoir,  resulting 
in  improvement  to  the  fishery  resources. 
This  improvement  is  a  segment  of  the 
aquatic  mitigation  plan  for  the 
Bonneville  Unit  of  the  Central  Utah 
Project. 

CUWCD  will  serve  as  the  joint  lead 
agency  with  the  Secretary  of  the  Interior 
for  preparation  of  the  Daniel 
Replacement/Wasatch  County  Water 
Efficiency  Project  EIS  pursuant  to 
Section  102(2)(c)  of  the  NEPA  of  1969 


as  amended  and  the  Central  Utah 
Project  Completion  Act. 

A  Federal  Register  notice  57  FR  62576 
issued  on  December  31, 1992, 
announced  the  CUWCD's  intent  to 
prepare  an  EIS.  The  purpose  of  this 
notice  is  to  invite  the  public's 
participation  in  the  EIS  scoping  process. 
The  purpose  of  scoping  is  to  solicit 
public  input  on  the  scope  and  content 
of  the  Daniel  ReplacementAVasatch 
County  Water  Efficiency  Project  EIS. 

The  EIS  for  the  Daniel  Replacement/ 
Wasatch  County  Water  Efficiency 
Project  will  be  prepared  in  two  sections. 
One  section  will  evaluate  the 
environmental  impact  of  the  Daniel 
Replacement  Project  and  alternatives  for 
providing  greater  water  efficiency  and 
certain  environmental  improvements  in 
Wasatch  County,  Utah.  Preliminary 
alternatives  to  be  included  in  this 
section  of  the  EIS  are:  Daniel 
Replacement  Project  using  only  a 
pipeline  to  transport  the  water;  Daniel 
Replacement  Project  using  a 
combination  of  pipeline  and  enlarging 
existing  canals;  Daniel  Replacement 
Project  in  combination  with  efficiency 
projects  (i.e.  conversion  of  flood 
irrigation  to  sprinkler  irrigation)  using 
only  pipelines  to  convey  the  water; 
Daniel  Replacement  Project  in 
combination  with  efficiency  projects 
(i.e.  conversion  of  flood  irrigation  to 
sprinkler  irrigation)  with  maximum  use 
of  existing  canals  to  transport  the  water; 
and  Daniel  Replacement  Project  in 
combination  with  efficiency  projects 
(i.e.  conversion  of  flood  irrigation  to 
sprinkler  irrigation)  and  use  of  River 
Ditch,  Wasatch  Canal  and  enlarged 
Timpanogos  Canal  to  transport  the 
water.  The  EIS  will  also  evaluate  the 
impact  of  the  No-Action  alternative. 

Type  of  potential  issues  include 
impacts  to  wetlands  and  downstream 
water  users  associated  with  the 
conversion  from  flood  to  sprinkler 
irrigation;  impacts  associated  with  flow 
reduction  in  upper  Daniels  Creek; 
impacts  on  threatened  and  endangered 
species;  and,  the  impact  of  restoring  the 
natural  flow  to  several  streams  in  the 
upper  Strawberry  River  basin. 

The  second  section  of  the  EIS  will 
cover  the  Provo  River  Restoration  Pr ject 
(PRRP).  The  principal  objective  of  the 
PRRP  is  to  return  the  Provo  River 
between  Jordanelle  Dam  and  Deer  Creek 
Reservoir  to  a  naturally  functional  state, 
wherein  long-term  dynamic  equilibrium 
and  stability  would  be  self-sustaining. 
Three  alternatives  for  the  PRRP  will  be 
analyzed  in  the  EIS.  They  are:  no  action, 
which  would  consist  of  making  only 
those  improvements  (i.e.  fisherman 
access  to  the  river  and  installation  of  in- 
channel  fish  habitat  enhancement 


structures)  covered  by  the  1987  Final 
Supplement  to  the  Municipal  & 
Industrial  System  Bonneville  Unit  EIS; 
existing  channel  enhancement,  which 
would  consist  of  transforming  the 
channel  into  a  step-pool  system  to  the 
extent  possible  within  the  existing  flood 
easements;  and  maximum  practical 
restoration  which  would  involve 
reconstructing  essentially  the  entire 
river  channel  as  a  meandering  riffle- 
pool  system  which  may  extend  well 
beyond  the  present  diked  and  flood 
easement  area. 

Type  of  potential  issues  include 
impacts  to  wetlands  and  riparian 
vegetation;  and  impact  of  increased 
recreational  use  along  the  Provo  River 
corridor  on  ranching  operations. 
DATES:  The  scoping  meetings  which  will 
begin  at  7  p.m.  will  be  held:  March  1, 
1994  at  the  Utah  Department  of  Natural 
Resources  auditorium,  1636  West  North 
Temple,  Salt  Lake  Qty,  Utah;  and 
March  2, 1994  at  the  Wasatch  County 
High  School,  64  East  600  South,  Heber, 
Utah.  The  CUWCD  seeks  participation 
in  the  scoping  process  from  interested 
members  of  the  public,  including 
potentially  affected  landowners,  public 
officials,  agency  representatives,  special 
interest  groups  and  interested 
individuals.  CUWCD  will  make  every 
effort  to  make  these  meetings  accessible 
to  disabled  attendees.  Please  contact 
CUWCD  at  801-226-7171  with  any 
sp>ecial  needs  or  requests  at  least  three 
days  prior  to  the  meeting.  For  those  who 
are  unable  to  attend  the  meetings, 
written  input  on  the  issues  or 
alternatives  which  should  be  included 
in  the  EIS  should  be  received  no  later 
than  April  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  An 
information  package  on  the  project  is 
available  upon  request  from  the 
CUWCD.  All  such  requests  and  written 
input  should  be  addressed  to:  Kirt 
Carpenter,  Project  Manager,  Daniels 
ReplacementAVasatch  County  Water 
Efficiency  Project,  355  West  1300  South, 
Orem,  Utah  8405a-7303,  801/226-7171 
or  801/226-7150  (fax). 
Ron  Johnston, 

CUPCA  Program  Director,  Department  of  the 
Interior. 
IFR  Doc.  94-1581  Filed  1-25-94;  8:45  am) 
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irfTERNATtONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  22-S5] 

Peanut  Butter  and  Peanut  Paste 

AGENCY:  U.S.  International  Trade 
Commission. 
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ACTION:  Institution  of  investigatioa  and 
scheduling  of  a  public  hearing. 

SUMMARY:  Following  receipt  of  a  request 
from  the  President  for  an  investigation 
under  section  22  of  the  Agricultural 
Adpistment  Act  (7  U.S.C.  624),  the 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  22-55 
under  section  22(a)  of  the  act  for  the 
purpose  of  determining  whether  peanut 
butter  and  peanut  paste,  provided  for  in 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheading 
2008.11.00,  are  being  or  are  practically 
certain  to  be  imported  into  the  United 
States  under  such  conditions  and  in- 
such  quantities  as  to  render  or  tend  to 
render  ineffective,  or  materially 
interfere  with,  the  price  support  and 
production  adjustment  program 
conducted  by  the  Department  of 
Agriculture  for  peanuts.  The 
Commission  anticipates  submitting  its 
report  to  the  President  by  June  30,  1994. 
EFFECTIVE  DATE:  January  18. 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Robert  Eninger  (202-205-3194).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Conmmission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  th«  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  concerning  the 
conduct  of  this  investigation  and  rules 
of  general  application.  consuU  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201.  subparts  A  through 
E).  and  part  204  (19  CFR  part  204). 

Participation  in  the  investigation. — 
Person*  wishing  to  participate  in  the 
inv^tigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  determine  whether 
to  accept  the  late  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry. 

Service  L/sf.— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules,  the  Secretary 
will  prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
the  investigation  upon  expiration  of  the 
period  for  filing  entries  of  appearance. 


In  accordance  with  section  201.16(c)  of 
the  Commission's  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investi^tion  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  docimient  for 
filing  without  a  certificate  of  service. 

Heorrflg.— The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
April  28, 1994,  at  the  U.S.  International 
Trade  Commission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  on  or  before  April  21, 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  25, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2)  and  201.13(f)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Testimony  at  the  public  hearing 
should  be  limited  to  a  nonconfidential 
summary  and  smalysis  of  material 
contained  in  the  prehearing  briefs  and 
to  information  not  available  at  the  time 
the  prehearing  brief  was  submitted.  All 
legal  arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in 
prehearing  briefs.  The  deadline  for  filing 
prehearing  briefs  is  the  close  of  business 
on  April  21, 1994.  Posthearing  briefs 
must  be  submitted  not  later  than  the 
close  of  business  on  May  5, 1994.  In 
addition,  the  presiding  official  may 
permit  persons  to  file  answers  to 
requests  made  by  the  Commission  at  the 
hearing  within  a  specified  time.  The 
Secretary  will  not  accept  for  filing 
posthearing  briefs  or  answers  which  do 
not  comply  with  the  provisions 
contained  in  this  notice. 

Written  submissions. — Each  party  is 
encouraged  to  submit  prehearing  and 
posthearing  briefs  to  the  Commission  by 
the  dates  shown  above.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  vmtten 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  May  5.  1994.  A  signed  original 
and  fourteen  (14)  copies  of  each 
submission  must  be  filed  with  the 


Secretary  in  accordance  with  the 
provisions  of  S  201 .8  of  the 
Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
information  must  also  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  rules. 

All  written  submissions  except  for 
confidential  business  information  will 
be  avail^le  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary. 

Any  information  for  which 
confidential  business  treatment  is 
desired  must  be  submitted  separately. 
The  envelopes  and  all  fmges  of  such 
submissions  must  be  clearly  labeled 
"Confidential  Business  Information." 
Confidential  submissions  and  requests 
for  confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  rules. 

This  notice  is  published  pursuant  to 
§  204.4  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  19,  1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc  94-1595  Filed  1-25-94;  8:45  am) 
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[Investigation  No.  731-TA-651  (Final)] 

Silicon  Carbide  From  the  People's 
Republic  of  China;  investigation 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
651  (Fmal)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  silicon  carbide.'  provided  (or 


>  As  defined  by  the  Departmenl  of  Commerce,  cha 
product  covered  by  this  invesli^atiun  is  silicon 
carbide,  regardless  of  grade  or  form,  containing  by 
weight  from  20  to  98  percent,  inclusive,  silicon 
carbide  and  with  a  grain  size  coarser  than  siis  USF 
(as  set  by  the  American  National  Standards 
Institute),  and  inclusive  of  split  sizes.  Silicon 
carbide  cm-ered  by  this  investigation  typically 
contains  additional  impurities:  iron,  aluminum, 
silica,  silicon,  and  carbon  as  well  as  calcium  and 
magnesium. 
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For  further  information  concerning 
8  conduct  of  this  investigation, 
aring  procedures,  and  rules  of  general 
plication,  consult  the  Commission's 
lies  of  Practice  and  Procedure,  part 
1,  subparts  A  through  E  (19  CFR  part 
1).  and  part  207.  subparts  A  and  C  (19 
T^  part  207). 

FECnVE  DATE:  December  8, 1993. 
R  FURTHER  INFORMATION  COMTACT: 
oodley  Timberlake  (202-205-3188), 
fice  of  Investigations,  U.S. 
lemational  Trade  Commission,  500  E 
reel  SW.,  Washington,  DC  20436. 
;aring-impaired  persons  can  obtain 
formation  on  this  matter  by  contacting 
e  Commission's  TDD  terminal  on  202- 
15-1810.  Persons  with  mobility 
ipairments  who  will  need  special 
sistance  in  gaining  access  to  the 
)mmission  should  contact  the  Office 
the  Secretary  at  202-205-2000. 

IPPLEMENTARY  INFORMATION: 

ickground 

This  investigation  is  being  instituted 
a  result  of  an  affirmative  preliminary 
(termination  by  the  Department  of 
)mmerce  that  imports  of  silicon 
irbide  from  the  People's  Republic  of 
lina  are  being  sold  in  the  United 
ates  at  less  than  fair  value  within  the 
eaning  of  section  733  of  the  Act  (19 
.S.C.  1673b).  The  investigation  was 
quested  in  a  petition  filed  on  )une  21, 
)93,  by  counsel  for  the  Ad  Hoc  Silicon 
irbide  Coalition.^ 

irticipation  in  the  Investigation  and 
iblic  Service  List 

Persons  wishing  to  participate  in  the 
ivestigation  as  parties  must  Hie  an 
Jtry  of  appearance  with  the  Secretary 
I  the  Commission,  as  provided  in 
201.11  of  the  Commission's  rules,  not 
ter  than  twenty-one  (21)  days  after 
jblication  of  this  notice  in  the  Federal 
egister.  The  Secretary  will  pre(>are  a 
Liblic  service  list  containing  the  names 
id  addresses  of  all  persons,  or  their 
tpresentatives,  who  are  parties  to  this 
ivestigation  upon  the  expiration  of  the 
eriod  for  Bling  entries  of  appearance. 

imited  Disclosure  of  Business 
Toprietary  Information  (BPI)  Under  an 
dministrative  Protective  Order  (APO) 
nd  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
ommission's  rules,  the  Secretary  will 
lake  BPI  gathered  in  this  final 
ivestigation  available  to  authorized 
pplicants  under  the  APO  issued  in  the 
ivestigation,  provided  that  the 


'The  coalition  members  include  Exolon-ESK  Co.. 
onawanda.  NY:  General  Abrasives  Treibacher, 
ic.  Niagara  Falls,  NY;  and  Saint-Gobain/Norlon 
idustrial  Ceramics  Corp.,  Worcester.  MA. 


application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  April  12, 1994,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  April  27, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to  ' 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  18, 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  20, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  April  20, 1994.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  whict  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  5, 1994; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  May  4, 1994.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201 .8  of  the 


Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3.  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commissions 
rules. 

By  order  of  the  Commission. 

Issued:  January  19, 1994. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  94-1593  Filed  1-25-94;  8:45  am] 
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pnvestigation  No.  22-64] 

Wheat,  Wheat  Flour,  and  Semolina 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  a  public  hearing. 

SUMMARY:  Following  receipt  of  a  request 
from  the  President  for  an  investigation 
under  section  22  of  the  Agricultural 
Adjustment  Act  (7  U.S.C  624).  the 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  22-54 
under  section  22(d)  of  the  act  for  the 
purpose  of  determining  whether  wheat 
classified  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
heading  1001,  wheat  flour  classified 
under  HTS  subheading  1101.00.00,  and 
semolina  classified  under  HTS 
subheading  1103.11.00  are  being  or  are 
practically  certain  to  be  impwrted  into 
the  United  States  under  such  conditions 
or  in  such  quantities  as  to  render  or  tend 
to  render  ineffective,  or  materially 
interfere  with,  the  price  support, 
payment  and  production  adjustment 
program  conducted  by  the  Department 
of  Agriculture  for  wheat,  and  to  report 
its  findings  and  recommendations  at  the 
earliest  practicable  date.  The 
Commission  anticipates  submitting  its 
report  to  the  President  by  July  18. 1994. 
EFFECTIVE  DATE:  January  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Walters  (202-205-3198).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
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information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPt^MEHTARY  INFORMATION:  For 
further  information  concerning  the 
conduct  of  this  investigation  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  204  (19 
CFR  part  204). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  Hie  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  §  201.11 
of  the  Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  this  date 
will  be  referred  to  the  Chairman,  who 
will  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Sen'ice  L/sf.— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR  part 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation  upon  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §  201.16(c)  of  the 
Commission's  rules  (19  CFR  part 
201.16(c)),  each  document  filed  by  a 
party  to  the  investigation  must  be  served 
on  all  other  parties  to  the  investigation 
(as  identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Hearing. — ^The  Commission  will  hold 
s»  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
May  12, 1994,  at  the  U.S.  International 
Trade  Commission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  on  or  before  May  5, 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  9. 1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§  201.6(b)(2),  and  201.13(f)  of  the 
Commission's  rules.  Parties  are  strongly 


encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Testimony  at  the  public  hearing 
should  be  limited  to  a  nonconfidential 
summary  and  analysis  of  material 
contained  in  the  prehearing  briefs  and 
to  information  not  available  at  the  time 
the  prehearing  brief  was  submitted.  All 
legal  arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in 
prehearing  briefs.  The  deadline  for  filing 
prehearing  briefs  is  the  close  of  business 
on  May  5, 1994.  Posthearing  briefs  must 
be  submitted  not  later  than  the  close  of 
business  on  May  19, 1994.  In  addition, 
the  presiding  official  may  permit 
persons  to  file  answers  to  requests  made 
by  the  Commission  at  the  hearing 
within  a  specified  time.  The  Secretary 
will  not  accept  for  filing  posthearing 
briefs  or  answers  which  do  not  comply 
with  the  provisions  contained  in  this 
notice. 

Written  suhmissions. — Each  party  is 
encouraged  to  submit  prehearing  and 
posthearing  briefs  to  the  Commission  by 
the  dates  shown  above.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  &  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  May  19,  1994.  A  signed  original 
and  fourteen  (14)  copies  of  each 
submission  must  be  filed  with  the 
Secretary  in  accordance  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
information  must  also  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  rules. 

All  written  submissions  except  for 
confidential  business  information  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary. 

Any  information  for  which 
confidential  business  treatment  is 
desired  must  be  submitted  separately. 
The  envelope  and  all  pages  of  such 
submission  must  be  clearly  labeled 
"Confidential  Business  Information." 
Confidential  submission  and  requests 
for  confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

This  notice  is  published  pursuant  to 
§  204.4  of  the  Commissions  rules  (19 
CFR  204.4). 

By  order  of  the  Commission. 


Issued:  January  19, 1994. 
Donna  R.  Koehnke, 
Secretory. 
IFR  Doc.  94-1594  Filed  1-25-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabiiity 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Lord  Corporation,  Civil 
Action  No.  94-4E,  was  lodged  on 
January  3. 1994  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  The  Consent  Decree 
requires  the  Lord  Corporation  to  design 
and  implement  a  groundwater  treatment 
system  for  the  Saegertown  Industrial 
Area  Site  in  Saegertown,  Crawford 
County,  Pennsylvania.  The  Consent 
Decree  also  requires  Lord  Corporation  to 
pay  a  portion  of  the  United  States  past 
and  future  costs  associated  with  the 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Lord 
Corporation,  DOJ  Ref.  #90-1 1-2-870 A. 

The  proposed  consent  decree  may  be 
examined  Pt  the  office  of  the  United 
States  Attorney,  633  Post  Office  & 
Courthouse.  7tb  &  Grant  Streets, 
Pittsburgh.  PA  15219;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library.  1120  G 
Street,  NW.,  4th  Floor.  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  checic  in 
the  amount  of  $44.55  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-1629  Filed  1-25-94;  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
toCERCLA 

In  accoruonoe  with  section  122(dH2) 
of  CERCLA.  42  U.S.C  9622(d)(2)  as  well 
as  Departmental  Policy.  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  NSA, 
Division  of  Southwire  Company 
("NSA").  Civil  Action  No.  93-00159 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Kentucky  on  December  16. 1993.  Under 
this  Decree,  the  settling  defendant,  NSA, 
will  construct  and  operate  an  interim 
remedial  action  at  its  aluminum 
production  facility  located  near 
Hawesville,  Kentucky.  The  interim 
action  requires  that  NSA  extract 
contaminated  groundwater  from  the 
surficial  aquifer  beneath  its  site,  treat  it, 
and  discharge  the  treated  water  in 
compliaiu»  with  its  existirtg  Kentucky 
Pollution  Discharge  Elimination  System 
permit.  The  interim  remedial  action  is 
designed  f'^  prevent  the  migration  of 
contaminants  in  the  surScial  aquifer 
while  NSA  completes  its  ongoing 
Remedial  Investigation  and  Feasibility 
Study  ("RI/FS").  At  the  completion  of 
the  Rl/FS  process,  EPA  will  select  a 
final  remedial  action  for  the  site.  The 
Decree  also  requires  that  NSA  reimburse 
EPA  for  costs  incurred  and  to  be 
incurred  at  the  site. 

The  Department  of  Justice  will  receive 
for  a  period  of  (30)  days  from  the  date 
of  this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  EDepartment  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  NSA.  Division  of 
Southwire  Company,  DOJ  #90-11-3- 
1148. 

The  Decree  may  be  examined  at  the 
offices  of  the  United  States 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW..  4th  floor. 
Washington,  DC  (20005),  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  N'W.,  4th  floor.  Washington, 
DC  (20005).  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $18.00 
(25  cents  per  page  reproduction  costs) 
for  the  Decree  only  or  $58.00  for  the 
Decree  plus  technical  appendices 
payable  to  Consent  Decree  Library. 
lohn  C  Cniden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-1628  Filed  1-25-94;  8:45  ami 
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Notice  Ptirstiant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Citronella  Joint  Venture 

Notice  is  hereby  given  that,  on 
December  15. 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  sea.  ("the  Act"), 
Flintlock,  Ltd.  has  filed  a  written 
notification  simultaneously  vrith  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Gtronella  Joint 
Venture  (the  "venture")  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifijs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  American  Candle 
Company,  Inc.,  Haskell.  NJ;  Empire 
Manufacturing  Company,  Kansas  Qty, 
MO;  Flintlock.  Ltd..  Houston.  TX; 
Kameyama  USA,  Inc..  Fall  River,  MA; 
Lamplight  Farms,  Menomonee  Falls, 
WI;  Primavera  L^oratories,  Inc.,  New 
York.  NY;  and  Tender  Corporation, 
Littleton,  NH.  The  objective  of  the 
venture  is  to  develop  data  on  the 
chemical  known  as  Oil  of  Gtronella  that 
might  be  required  by  the  Environmental 
Protection  Agency  ("EPA")  or  by  any 
other  governmental  entity.  Membership 
in  the  venture  remains  open,  and  the 
parties  intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  to  the  venture. 
)os«ph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  94-1573  Filed  1-25-94;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993,  Further  Development  of 
Molecular  Sieves  To  Reduce  Cold  Start 
Emissions  From  Automobiles,  Part  H 

Notice  is  hereby  given  that,  on 
December  22, 1993,  pursuant  to  Section 
6(a]  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ( "SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 


actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Volvo  Car  Corporation,  Goteborg, 
Sweden;  W.R.  Grace  &  Company,  Novi. 
Ml:  Degussa  AF.  Hanau,  Germany:  Ford 
Motor  Company,  Dearborn,  MI;  AC 
Rochester,  Flint,  Ml:  Isuzu  Motors, 
Kanagawa-ken,  Japan:  Honda  R&D 
Company,  Ltd.,  Saitama,  Japan; 
Mercedes-Benz  of  North  America,  Inc., 
Montvale,  NJ;  and  Coming  Inc., 
Coming,  NY  and  its  general  areas  of 
planned  activities  are  to  demonstrate  an 
on-vehicle  adsorption  and  desorption  of 
a  moleculeu'  sieve  storage  system  for 
exhaust  hydrocarbons;  to  investigate  the 
effects  of  repetitive  starts  and  durability 
of  current  storage  materials:  and  to 
investigate  the  basic  storage 
phenomenon  in  order  to  evaluate 
improved  absorbers  through  the 
performance  of  such  activities  on  a 
chassis  dynamometer  as  well  as  the 
performance  of  theoretical  computer 
modelling  studies  of  hydrocarbon 
adsorption. 
Joseph  H.  Wktmar. 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  94-1571  Filed  1-25-94;  8:45  am| 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Synthesis  and 
Processing  of  IntelNgent  Cost  Effective 
Structures  (Spices)  Program 
Consortium 

Notice  is  hereby  given  that,  on 
December  22, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C  4301  et  seq.  ("the  Art"),  the 
Synthesis  and  Processing  of  Intelligent 
Cost  Effective  Strurtures  (SPICES) 
Program  Consortium  ("the  SPICES 
Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Active  Control  Experts,  Inc.*, 
Cambridge,  MA;  Fiber  Materials.  Inc., 
Biddeforde.  ME;  General  Dynamics 
Corporation,  Electric  Boat  Division*, 
Groton,  CT;  Martin  Marietta 
Technologies,  Inc.,  Littleton,  CO; 
McDonnell  Douglas  Corporation, 
Berkeley,  MO;  "Hie  Pennsylvania  State 
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University ».  University  Park.  PA;  SRI 
International.  Menlo  Park.  CA;  and 
United  Technologies  Research  Center  on 
behalf  of  United  Technologies 
Corporation.  East  Hartford.  CT. 

Tne  general  area  of  planned  activity  is 
to  conduct  research  and  development  in 
the  cost-effective  design  and 
manufacturing  processes  of  advanced 
structural  materials  which  incorporate 
embedded  sensors  and  actuators. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-1572  Filed  1-25-94;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Public  Meeting  on  Proposal  for 
Ordering  Reproductions  of  Archival 
Motion  Picture  and  Video  Recordings 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  will  hold  a  public 
meeting  to  discuss  a  proposal  to  change 
procedures  for  ordering  reproductions 
of  archival  motion  picture  and  video 
recordings  from  the  Motion  Picture. 
Sound,  and  Video  Branch  (NNSM).  The 
proposed  procedure  would  allow 
customers  to  place  their  orders  directly 
with  a  vendor  reproduction  lab 
approved  for  such  work  by  NARA.  The 
proposed  procedure,  which  will  be 
tested  for  a  nine-month  trial  period,  is 
intended  to  expedite  the  reproduction 
ordering  process  and  to  allow  customers 
to  discuss  technical  requirements  of 
their  reproductions  with  the 
reproduction  lab. 

DATES:  The  meeting  will  be  held  on 
Thursday.  February  10. 1994.  at  1  p.m. 
The  trial  period  is  proposed  to  begin  on 
March  21, 1994.  and  end  on  December 
21. 1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  National  Archives  Building,  room 
105.  7th  and  Pennsylvania  Avenue  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Motion  Picture,  Sound,  and  Video 
Branch  at  (202)  501-5449.  or  Jennifer 
Nelson  at  (202)  501-5445.  Af^er  March 
1. 1994.  the  telephone  numbers  will 
change  to  (301) 713-7060. 

Dated:  January  14. 1994. 
Trudy  Huskunp  Peterson. 

Acting  Archivist  of  the  United  States. 
(FR  Doc.  94-1632  Filed  1-25-94:  8:45  am) 
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1 1ndicates  assocUie  members;  all  other  parties 
are  full  members. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  <94-003)] 

NASA  Advisory  Council;  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee: 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council. 
Life  and  Microgravity  Sciences  and 
Applications  Advisory  Committee. 

DATES:  February  4.  1994.  8:30  a.m.  to 
5:30  p.m.;  and  February  5. 1994.  8:50 
a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-7, 
300  E  Street  SW.,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Amauld  Nicogossian,  Code  U. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202/358-0215. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Saturday.  February  5,  1994,  from  1:50 
p.m.  to  3  p.m.  in  accordance  with  5 
U.S.C.  522b(c)(6).  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

— Member  Introductions 

— Committee  Charter  Discussion 

— Presentation  of  Office  of  Life  and 

Microgravity  Sciences  and 

Applications'  Programs 
— Space  Station  Status 
— Russian  Mir  Program 
— Committee  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  19, 1994. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  94-1588  Filed  1-25-94;  8:45  ami 
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[Notice  (94-004)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee; 
Astrophysics  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee.  Astrophysics 
Subcommittee. 

DATES:  February  10, 1994,  9  a.m.  to  5:30 
p.m.,  and  February  11, 1994,  9  a.m.  to 
3:15  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5.  300 
E  Street  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lia  LaPiana.  Code  SZ.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0367. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— New  Developments  at  NASA 
—Status  of  the  FY94  and  FY95  Budgets 
— Strategic  Planning 
— Reorganization  of  the  Astrophysics 

Division,  Astrophysics  Subcommittee. 

and  Mission  Operations  Working 

Groups 
— International  Collaborations 
— Science  Operations  Overview 
— Status  of  Gravity  Physics  Missions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  19. 1994. 
Timothy  M.  SuUivui. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  94-1589  Filed  1-25-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

January  14, 1994. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
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n  Washington,  DC  on  February  10-11, 
1994. 

The  purpose  of  the  meeting  is  to 
idvise  the  Chairman  of  the  National 
endowment  for  the  Humanities  with 
■espect  to  policies,  programs,  and 
jrocedures  for  carrying  out  his 
unctions,  and  to  review  applications  for 
Inancial  support  and  gifts  offered  to  the 
■jidowment  and  to  maice 
'ecommendations  thereon  to  the 
Zhairman. 

The  meeting  will  be  held  in  the  Old 
'ost  Office  Building,  1100  Pennsylvania 
\venue,  NW.,  Washington,  DC.  A 
jortion  of  the  morning  and  afternoon 
iessions  on  February  10-11, 1994,  will 
lot  be  opeii  to  the  public  pursuant  to 
ubsections  (c)(4),  (6)  and  (9)(B)  of 
lection  552b  of  Title  5,  United  States 
Ikxle  because  the  Council  will  consider 
.T  formation  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
nformation  obtained  from  a  p>erson  and 
}rivileged  or  confidential;  information 
>f  a  personal  nature  the  disclosure  of 
vhich  will  constitute  a  clearly 
mwarranted  invasion  of  personal 
>rivacy:  and  information  the  disclosure 
)f  which  would  significantly  frustrate 
mplementation  of  proposed  agency 
iction.  I  have  made  this  determination 
mder  the  authority  granted  me  by  the 
[Ihairman's  Delegation  of  Authority 
iated  July  19,  1993. 

The  agenda  for  the  sessions  on 
February  10,  1994,  will  be  as  follows: 
(:30-9  am      Coffee  for  Coun-     — Room 
dl  Members  527. 

(Open  to  th« 
Public). 
Committee 
Meetings 
(Open  to  the 
Public)  Policy 
Discussion 
>-10  a.m  ..    Education  Pro-       — Room  M- 
grams.  14. 

Fellowships  — Room 

Programs.  315. 

Public  Programs     — Room 

415. 
Research 

Programs/. 
Preservation  — Room  M- 

and  Access.  07. 

State  Promms       — Room 
and  Office  of  507. 

Outreach. 
10  ajn.  (Qosed  to  the 

until  ad-         Public  for  the 
)oumed.  reasons  stated 

above) — Con- 
sideration of 
speditc  appli- 
catioDs. 
(Closed  to  the 
Public) 


3  p.m. 

Jefferson  Lec- 

—Room 

until  ad- 

ture Conunit- 

430. 

journed. 

tee  to  review 
Jefferson  I^ec- 
ture  nominees. 

The  morning  session  on  February  11, 
1994,  will  convene  at  9  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Council  Members  from  8:30- 
9  a.m.) 

Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 

Quarter 

D.  Budget  Report 

E.  Legislative  Report/Reauthorization 

F.  Committee  Reports  on  Policy  and 

General  Matters 

1.  Overview 

2.  Education  Programs 

3.  Fellowships  Programs 

4.  Research  Programs 

5.  Preservation  and  Access 

6.  Public  Programs 

7.  State  Programs  and  Office  of 
Outreach 

8.  Jefferson  Lecture 

G.  Challenge  Grants:  Policy  Disciission 
The  remainder  of  the  proposed 

meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  fit)m  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  606-8322, 
TDD  (202)  606-8282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
jFR  Doc.  94-1586  Filed  1-25-54;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

pocket  Na  40-«014] 

Final  Finding  of  No  Significant  Impact 
and  Intent  To  Terminate  Sourca  and 
Byproduct  Material  License  SUA-1556 
To  Bingham  Ertgineering,  Salt  Lake 
County.  UT 

agency:  U.S.  Nuclear  R^ulatory 

Commission. 

ACTION:  Notice  of  Final  Finding  of  No 

Significant  Impact  and  Intent  to 

Terminate  Source  and  Byproduct 

Material  License. 


1.  Proposed  Action 

The  pro[x>sed  administrative  action  is 
to  terminate  a  source  and  byproduct 
material  license  which  will  remove  the 
NRC  authorization  for  Bingham 
Engineering  to  extract  leachate  solution 
from  mill  tailings  for  purp>oses  of  clay 
liner  testing. 

2.  Reasons  for  Final  Finding  of  No 
Significant  Impact 

Bingham  Engineering,  holder  of 
Source  Material  License  SUA-1556 
never  received,  held,  or  transferred 
byproduct  material.  The  licensee's 
proposed  project  for  extraction  of 
uranium  mill  tailings  leachate  was 
never  performed.  Therefore,  there  was 
no  impact  to  human  health  or  the 
environment  as  a  consequence  of  release 
of  radionuclides.  

In  accordance  with  10  CFR  51.33(e), 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  final  finding  of  no  significant  impact 
in  the  Federal  Register.  Concurrent  with 
this  finding,  NRC  will  terminate  Source 
and  Byproduct  Material  License  SUA- 
1556  which  had  authorized  Bingham 
Engineering  to  receive  and  handle  25  kg 
of  byproduct  material. 

Tnjs  finding,  together  with  documents 
setting  forth  the  bases  for  the  finding, 
are  available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC. 

Dated  at  Denver,  Colorado,  this  13th  day  of 
January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 
IFR  Doc.  94-1604  Filed  1-25-94;  8:45  ami 
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Uranium  Recovery  Field  Office 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  signing  of 
Memorandum  of  Understanding  (MOU) 
between  the  Nuclear  Regulatory 
Commission  (NRC)  and  the 
Environmental  Protection  Agency  (EPA) 
concerning  the  Homestake  Uranium 
Mill. 

8UIMMARV:  On  December  14, 1993,  the 
NRC  and  the  EPA  signed  an  MOU 
delineating  agency  responsibilities  in 
regulating  activities  at  the  Homestake 
Mining  Company's  Grants  Uranium 
Mill.  The  NRC  has  regulated  activities  at 
the  site  since  June  1, 1986,  under  a 
source  and  byproduct  material  license 
issued  in  accordance  with  title  10  of  the 
Code  of  Federal  Regulations,  part  40. 
Prior  to  June  1, 1986,  activities  at  the 
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site  were  regulated  under  a  license 
issued  by  the  State  of  New  Mexico  in 
accordance  with  its  status  as  an  NRC 
agreement  state.  During  the  period  of 
State  regulatory  authority,  the 
Homestake  site  was  placed  on  the  EPA's 
Superfund  National  Priorities  List  at  the 
request  of  the  State.  A  copy  of  the  MOU, 
which  delineates  agency  responsibilities 
at  the  site,  is  printed  following  this 
notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ramon  E.  Hall,  Director,  Uranium 
Recovery  Field  Office,  Region  IV,  U.S. 
Nuclear  Regulatory  Commission,  P.O. 
Box  25325,  Denver,  Colorado,  80225. 
Telephone:  (303)  231-5800. 

MEMORANDUM  OF  UNDERSTANDING 
BETWEEN  REGION  6  OF  THE  U.S. 
ENVIRONMENTAL  PROTECTION  AGENCY 
AND  REGION  IV  OF  THE  U.S.  NUCLEAR 
REGULATORY  COMMISSION  FOR 
REMEDIAL  ACTION  AT  THE  HOMESTAKE 
MBSiTNG  COMPANY  URANIUM  MILL  IN 
QBOLA  COUNTY.  NM 

I.  Purpose 

This  document  establishes  the  roles. 
res]X)nsibilities.  and  relationships 
between  Region  6  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  Region  IV  of  the  U.S.  Nuclear 
Regulatory  Commission  (NRC). 
hereinafter  collectively  referred  to  as  the 
"Parties."  regarding  remedial  action  at 
the  Homestake  Mining  Company  (HMC) 
uranium  mill  in  Cibola  County,  New 
Mexico.  The  Parties  have  overlapping 
authority  in  connection  with  this  site 
and,  consistent  with  the  purposes  of  the 
March  16, 1992,  interagency 
Memorandum  of  Understanding 
between  EPA  and  NRC  entitled 
"Guiding  Principles  for  EPA/NRC 
Cooperation  and  Decision  Making,"  this 
Memorandum  of  Understanding  (MOU) 
will  help  assure  that  remedial  actions 
occur  in  a  timely  and  effective  manner. 

II.  Basis  for  Agreement 

NRC  will  assume  the  role  of  lead 
regulatory  agency  for  the  byproduct 
material  disposal  area  reclamation  and 
closure  activities  and  EPA  will  monitor 
all  such  activities  and  provide  review 
comments  directly  to  NRC  The 
objective  of  EPA's  review  and  comment 
will  be  to  assure  that  activiti<y  to  be 
conducted  under  NRC's  regulatory 
authority  will  allow  attainment  of 
applicable  or  relevant  and  appropriate 
requirements  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980,  as  amended 
CCERCLA").  42  U.S.C  9601  et  seq., 
outside  of  the  byproduct  material 
disposal  site.  NRC  will  require  the 
Licensee  to  implement  an  approved 
disposal  site  reclamation  plan  which 


meets  the  requirements  of  10  CFR  part 
40.  Appendix  A,  as  amended  at  52  FR 
43553  through  43568  (November  1987), 
"Uranium  Mill  Tailings  Regulations; 
Ground  Water  Protection  and  other 
Issues."  which  conforms  with  EPA  40 
CFR  part  192,  subpart  D.  EPA  and  NRC 
agree  that  the  requirements  of  10  CFR 
part  40.  Appendix  A.  are  the  Federal 
environmental  and  public  health 
requirements  applicable  or  relevant  and 
appropriate  to  the  disposal  site.  EPA 
and  NRC  believe  that  conformance  with 
10  CFR  part  40.  Appendix  A,  will 
generally  assure  conformance  with 
CERCLA  requirements.  However,  each 
party  will  be  responsible  for  assuring 
compliance  with  its  specific  regulatory 
requirements  as  discussed  in  this 
section.  The  parties  believe  that  the  U.S. 
Department  of  Energy  or  another 
responsible  State  or  Federal  authority 
will  assume  responsibility  for  long-term 
care  of  the  byproduct  material  disp>osal 
site  following  remediation  of  the  site. 

III.  Background 

The  State  of  New  Mexico  was 
responsible  as  an  "Agreement  State"  for 
licensing  and  regulating  uranium  mills 
within  the  State  until  )une  1, 1986,  at 
which  time,  NRC  reassumed  this 
authority  at  the  request  of  the  Governor 
of  New  Mexico.  Prior  to  this  change, 
EPA  had  placed  the  HMC  site  on  the 
National  Priority  List  (NPL)  of  sites  for 
response  action  under  CERCLA.  EPA's 
policy  is  to  list  only  those  uranium 
mills  meeting  criteria  for  placement  on 
the  NPL  which  are  located  in  Agreement 
States,  i.e..  States  which  have  entered 
into  agreements  with  NRC  pursuant  to 
section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  to  regulate  certain 
nuclear  activities  in  a  manner 
compatible  with  NRC's  program.  Mills 
in  States  where  NRC  has  direct  licensing 
authority  have  not  been  placed  on  the 
list.  Although  New  Mexico  is  no  longer 
an  Agreement  State  insofar  as  uranium 
recovery  operations  are  concerned  and 
NRC  has  reassumed  primary 
jurisdiction,  the  site  was  properly 
placed  on  the  NPL  and  the  physical 
conditions  resulting  in  that  placement 
are  still  present.  After  completion  of  the 
closure  of  the  disix>sal  area  and  other 
remedial  measures  undertaken  in  full 
compliance  with  10  CFR  part  40. 
Appendix  A  (the  applicable  Federal 
standards  for  disposal  site  reclamation). 
EPA.  pursuant  to  40  CFR  parts  425(e) 
and  S15(c)(3)  and  in  consultation  with 
the  State  of  New  Mexico,  shall 
determine  whether  all  required  response 
actions  with  respect  to  the  site  have 
been  implemented.  Following  such  a 
determination,  the  site  may  be 
considered  for  deletion  for  the  NPL. 


IV.  Agreement 

In  order  to  achieve  satisfactory 
cleanup  of  the  HMC  site,  NRC  and  EPA 
agree  to  do  the  following: 

1.  The  Parties  shall  cooperate  with 
each  other  in  the  oversight  of 
reclamation  and  remedial  activity  at  the 
HMC  site. 

2.  EPA  will  review  the  amendments  to 
the  site  reclamation  plan  ("the  plan") 
and  will  provide  comments  to  NRC 
NRC  will  review  and,  if  necessary, 
require  revisions  to  the  plan  to  assure 
conformance  to  10  CFR  part  40, 
Appendix  A,  as  amended,  prior  to 
approving  the  plan  via  license 
amendments.  NRC  will  provide  EPA 
with  copies  of  all  license  amendments 
which  affect  the  site  closure  plan  prior 
to  issuance  for  comment.  If  no 
comments  are  received  within  30 
calendar  days.  NRC  will  issue  the 
amendment. 

3.  If  EPA  determines  that  remedial 
actions  are  deHcient  or  unsatisfactory, 
then  EPA  shall  provide  notice  to  NRC  of 
the  deficiency.  NRC  shall  assume  the 
lead  role  for  notification  to  HMC,  except 
for  such  notification  as  EPA  might 
statutorily  be  required  to  provide  in 
certain  events.  The  notification  shall 
specify  a  time  period  within  which 
regulatory  compliance  is  expected  to  be 
achieved.  Should  compliance  not  be 
achieved  in  this  time  period,  EPA  will 
assume  the  lead  for  taking  or  seeking 
any  enforcement  action  within  its  area 
of  regulatory  responsibility  and  NRC 
will  assume  the  lead  for  any 
enforcement  actions  necessary  within 
its  area  of  regulatory  responsibility. 
Both  Parties  reserve  all  rights  under  this 
MOU  to  take  whatever  actions  are 
determined  to  be  necessary,  including 
the  conduct  of  remedial  actions  within 
and  outside  the  disposal  area,  in  order 
to  fulfill  their  regulatory  requirements. 
In  any  event,  no  actions  affecting  site 
remediation  will  be  taken  by  either 
Party  without  prior  consultation  with 
the  other  Party. 

4.  Both  Parties  shall  appoint  a  facility 
coordinator  who  shall  be  responsible  for 
oversight  of  the  implementation  of  this 
MOU  and  the  activities  required  herein. 
The  facility  coordinators  shall.be 
appointed  by  each  Party  within  seven 
(7)  days  of  the  effective  date  of  this 
MOU.  Each  Party  has  the  right  to 
appoint  a  new  facility  coordinator  at 
any  time.  Such  a  ciiange  shall  be 
accomplished  by  notih^ing  the  other 
Party,  in  writing,  at  least  five  (5)  days 
prior  to  the  appointment,  of  the  name, 
telephone  number,  and  mailing  address 
of  said  facility  coordinator. 

5.  The  Parties  will  meet  periodically 
at  the  request  of  either  Party  and  at  least 
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emiannually  insofar  as  it  is  necessary 
0  accomplish  the  objectives  of  this 
(lOU.  The  faciUty  coordinators  should 
ommunicate  with  each  other  on  a 
outine  basis  by  telephone. 

6.  The  Parties  will  provide  technical 
dvice  and  any  necessary  regulatory 
onsultation  to  one  another  upon 
equest. 

7.  The  Parties  will  generally  provide 
ach  other  with  copies  of  all  official 
orrespondence  and  documents  related 
0  remedial  actions  at  the  site.  The 
'arties  will  also  normally  provide 
opies  of  other  information  upon 
equest.  In  the  event  that  one  of  the 
'arties  does  not  wish  to  furnish  certain 
pecific  information,  documents,  or 
orrespondence  to  the  other,  then  said 
tiaterial  shall  be  identified  to  the  other 
'arty  along  with  the  reasons  for 
withholding  it. 

8.  Whenever  notice  or  information  is 
equired  to  be  forwarded  by  one  party 

0  another  under  the  terms  of  this  MOU, 
t  shall  be  given  by  and  directed  to  the 
ndividuals  at  the  addresses  specified  as 
ollows: 

PA:  Director.  Hazardous  Waste  Management 
Division  (6H).  US.  EPA.  Region  6, 1445 
Ross  Avenue,  suite  1200,  Dallas,  Texas 
75202-2733. 

JRC:  Director,  Uranium  Recovery  Field 
Office,  Region  IV,  US.  Nuclear  Regulatory 
Commission,  P.O.  Box  25325.  Denver, 
Colorado  80225. 

9.  Routine  communications  may  be 
xchanged  verbally,  in  person,  or  by 
elephone  between  the  Parties  to 
acilitate  the  orderly  conduct  of  work 
ontemplated  by  this  MOU. 

10.  EPA  enforcement  documentation 
irovided  under  this  MOU  will  be  kept 
s  exempt  material  by  EPA  and  NRC,  to 
he  extent  legally  possible,  according  to 
he  policies  and  procedures  under  40 
TR  part  2  and  10  CFR  part  2.790. 
espectively. 

11.  The  Parties  shall  notify  each  other 
if  any  pending  visits  to  the  HMC 
iroperty  which  relate  to  the  site  closure 
)lan.  To  the  extent  that  they  are 
itherwise  authorized  to  do  so,  either 
'arty  and  their  consultants  may,  at  their 
iption,  accompany  the  other  Party  on 
uch  visits. 

/.  Agency  Responsibilities 

\.  NRC  Responsibilities 

1.  NRC  will  ensure  that  the  owners/ 
iperators  of  the  HMC  uranium  mill 
mplement  an  approved  reclamation 
)lan  that  meets  all  relevant  NRC 
equirements,  including  10  CFR  part  40, 
Appendix  A,  as  amended.  The 
eclamation  plan  will  require  HMC  to 
issure  long-term  stability  of  the  tailings, 
educe  gamma  radiation  to  background 


levels,  and  diminish  radon  exhalation  to 
appropriate  regulatory  standards.  If  any 
part  of  such  plan  is  not  complied  with 
by  HMC.  NRC  will  take  whatever 
actions  it  deems  appropriate  to  ensure 
compHance. 

2.  NRC  will  ensure  that  the  owmers/ 
operators  of  the  HMC  uranium  mill 
implement  a  compliance  monitoring 
program  for  hazardous  constituents  that 
meets  all  relevant  NRC  requirements, 
including  10  CFR  part  40,  Appendix  A, 
for  the  establishment  of  ground  water 
protection  standards  and  points  of 
compliance.  NRC  will  verify 
implementation  by  HMC  of  any  required 
compliance  monitoring  and/or  ground 
water  corrective  action  at  the  HMC 
uranium  mill  site  resulting  from  the 
establishment  of  ground  water 
protection  standards  as  soon  as  such  is 
reviewed  and  accepted  by  NRC.  If  any 
ground  water  requirements  are  not 
complied  with  by  HMC.  NRC  will  take 
appropriate  action  to  ensure 
compliance. 

3.  NRC  will  direct  HMC  to  provide 
both  Parties  with  copies  of  major  work 
product  submittafs  as  they  become 
available.  Such  work  products  will 
include  a  reclamation  plan  and  any 
other  plans  and  s{>ecifications  for 
assessment,  remediation,  and 
monitoring,  including  all  analytical 
data. 

4.  NRC  agrees  to  provide  EPA  with 
progress  reports  on  HMC's  remediation, 
semiannually. 

5.  NRC  will  assist  in  the  development 
of  information  to  support  EPA's  deletion 
of  the  site  from  the  NPL  upon 
completion  of  the  remedial  action,  if 
appropriate. 

B.  EPA  Responsibilities 

1.  EPA  will  provide  formalized 
review,  consultation,  and  comment 
throughout  the  entire  project. 

2.  EPA  will  review  and  provide 
comments  on  the  various  components  of 
the  reclamation  plan,  groundwater 
monitoring,  and  corrective  action 
submittals,  and  other  related 
documentation,  within  timeframes  as 
agreed  to  between  NRC  and  EPA.  In  the 
event  that  EPA  determines  that  the 
implementation  of  the  site  reclamation 
plan,  closure  activities,  and/or 
groundwater  corrective  action  has  not 
resulted  in,  or  may  not  result  in, 
cleanup  conditions  that  meet  applicable 
or  relevant  and  appropriate 
requirements  under  ClikCLA,  then  EPA 
may  take  whatever  action  it  deems 
appropriate. 

VI.  Dispute  Resolution 

In  the  event  of  a  dispute  between  EPA 
and  NRC  concerning  site  activities,  the 


persons  designated  by  each  Agency  as 
facility  coordinators,  or  in  their  absence, 
alternate  contact  points  will  attempt  to 
promptly  resolve  such  disputes.  If 
disputes  cannot  be  resolved  at  this  level, 
the  problem  will  be  referred  to  the 
supervisors  of  these  persons  for  further 
consultation.  The  supervisory  referral 
and  resolution  process  will  continue,  if 
necessary  to  resolve  the  dispute,  to  the 
level  of  the  Regional  Administrators  of 
NRC  and  EPA.  Both  Parties  shall 
continue  to  maintain  their  respective 
rights  or  responsibilities  under  this 
MOU  during  the  dispute  resolution 
process. 

VII.  Execution  and  Termination 

This  agreement  shall  take  effect  upon  ' 
execution  by  EPA  and  the  NRC.  It  shall 
remain  in  effect  for  the  duration  of  the 
program  addressed  herein  unless 
terminated  by  mutual  agreement  by  the' 
two  Agencies;  or  this  MOU  may  be 
terminated  unilaterally  if  any  of  the 
conditions  set  forth  below  are  present: 

1.  The  planning  or  conduct  of 
reclamation  plan,  closure  activities, 
and/or  groundwater  cleanup  actions  fail 
to  meet  standards  set  forth  in  the  Basis 
for  Agreement  (Section  II)  of  this  MOU. 

2.  The  site  is  deleted  from  the  NPL. 

3.  The  site  is  turned  over  to  the 
Department  of  Energy  or  other 
responsible  State  or  Federal  authority 
for  long-term  care. 

4.  Regulatory,  statutory,  or  other 
events  occur  which  make  this  MOU 
unnecessary,  illegal,  or  otherwise 
inappropriate. 

VIII.  Modification 

The  Parties  may  modify  this  MOU 
from  time  to  time  in  order  to  simplify 
and/or  define  the  procedures  contained 
herein.  Each  Party  shall  keep  the  other 
informed  of  any  relevant  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority,  forms,  procedures, 
or  priorities.  This  MOU  shall  be  revised, 
as  necessary,  by  the  adoption  of  such 
modifications.  The  MOU  should  be 
reviewed  on  an  annual  basis  by  both  the 
Director,  Uranium  Recovery  Field 
Office,  Region  IV,  NRC,  and  the 
Director,  Hazardous  Waste  Management 
Division,  Region  6,  EPA,  or  their 
designated  representatives. 

IX.  Reservation  of  Rights 

The  Parties  reserve  any  and  all  rights 
or  authority  that  they  may  have, 
including  but  not  limited  to  legal, 
equitable,  or  administrative  rights.  This 
specifically  includes  EPA's  and  NRC's 
authority  to  conduct,  direct,  oversee, 
and/or  require  environmental  response 
in  connection  with  the  site,  as  well  as 
the  authority  to  enter  the  site  and 
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require  the  production  of  information, 
within  each  of  their  own  areas  of 
responsibility. 

X.  Severability 

The  nullification  of  any  one  or  more 
sections  or  provisions  of  a  section  of 
this  MOU.  either  by  Agreement  of  the 
Parties  or  by  Administrative  or  Judicial 
Action,  shall  not  affect  the  other 
sections/provisions  of  this  MOU. 

Executed  and  agreed  to: 

Dated:  December  14. 1993. 
James  L.  Milhoan, 

Regional  Administrator,  U.S.  Nuclear 
Regulatory  Commission,  Region  IV,  Arlington, 
Texas. 

Dated;  December  14. 1993. 
loe  D.  Winkle, 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency.  Region  6,  Dallas,  Texas. 
|FR  Doc.  94-1605  Filed  1-25-94:  8;45  am) 

BIUJNO  COOC  7M0-01-M 


[Docket  Na  50-413] 

Duke  Power  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  {the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
35  issued  to  Ehike  Power  Company  (the 
licensee)  for  operation  of  the  Catawba 
Nuclear  Station,  Unit  1,  located  in  York 
County,  South  Carolina. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS)  3/ 
4.2.5.3  which  currently  requires  the 
determination  of  the  reactor  coolant 
system  (RCS)  flow  rate  by  precision  heat 
balance  measurement  at  least  once  per 
18  months.  The  precision  heat  balance 
measurement  is  used  to  calculate  RCS 
flow  based  on  gross  steam  generator 
thermal  output  and  measurements  of 
RCS  hot  and  cold  leg  temperatures. 
Once  the  RCS  flow  is  determined  by  this 
method,  the  cold  leg  elbow  tap  flow 
coefficients  are  adjusted  to  reproduce 
the  RCS  flow  indication  determined  by 
the  calorimetrics.  Recently,  the 
precision  heat  balance  has  been 
adversely  affected  by  the  hot  leg 
temperature  streaming  effect  and  has 
been  the  cause  of  unsubstantiated  RCS 
flow  measurement  decreases.  Changes 
in  the  calorimetrics  result  from  changes 
in  core  exit  temperature  and/or  flow 
distributions  that  can  significantly  affect 
the  average  T-hot  as  measured  by  the 
hot  leg  RTDs.  Elbow  tap  delta-Ps  and 
analytical  prediction  of  flow  do  not 


confirm  the  RCS  flow  rates  determined 
by  the  periodic  calorimetrics.  It  is 
proposed  that  the  current  requirements 
of  TS  4.2.5.3  be  changed  to  require  that 
the  RCS  flow  rate  be  determined  by 
measurements  at  least  once  per  18 
months.  By  replacing  the  phrase 
"precision  heat  balance  measurement" 
with  "measurement."  this  will  allow 
RCS  flow  determination  by  elbow  tap 
delta-P  measurement.  The  licensee 
states  that  the  elbow  tap  delta-P  method 
of  flow  determination  was  initially  used 
at  McGuire  Nuclear  Station  and  was 
dropped  in  favor  of  a  precision 
calorimethc  each  cycle.  At  the  time, 
November  1982,  McGuire  was  having 
difficulty  meeting  the  TS  flow  Umit  and 
the  precision  calorimetric  was 
considered  more  accurate  and  allowed 
substantial  margin  gain.  With  the  advent 
of  more  severe  temperature  and  flow 
gradients  in  the  hot  legs,  the  precision 
calorimetrics  were  affected  and  resulted 
in  nonphysical  indicated  flow  decreases 
in  the  RCS.  The  elbow  tap  delta-P 
indications  will  provide  an  indication  of 
flow  which  is  not  dependent  on  future 
changes  in  hot  leg  temperature 
measurement  and,  therefore,  will 
provide  an  improvement  in  flow 
surveillance  accuracy. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFTl 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  This  amendment  will  not  significantly 
increase  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
change  in  method  of  flow  measurement  will 
not  change  the  probability  of  actuation  of  any 
Engineered  Safeguard  Feature  or  other 
device.  The  actual  flow  rate  will  not  change 
The  consequences  of  previously-analyzed 


accidents  will  not  change  as  a  result  of  the 
new  ooethod  of  flow  measuramecL 

(2)  This  amendment  will  not  create  the 
possibility  of  any  new  or  different  accidents 
not  previously  evaluated. 

No  component  nKxlification  or  system 
realignment  will  occur  which  could  ovate 
the  possibility  of  a  new  event  not  previously 
considered.  "The  elbow  taps  are  already  in 
place,  and  are  used  to  monitor  flow  for  the 
Reactor  ProtecUon  System.  They  will  not 
initiate  any  new  events. 

(3)  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

As  described  in  |the  licensee's 
application!,  the  change  in  method  of  RCS 
flow  measurement  wilt  provide  a  more 
accurate  indication  of  the  flow.  The  actual 
flow  rate  will  not  be  affected.  The  revised 
setpoints  for  low  reactor  coolant  flow  are 
driven  by  changes  to  statistical  allowances 
and  do  not  represent  substantive,  or  less 
conservative,  changes.  There  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish^  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre<)uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  pubUcation  date  and  page  number  of 
this  Federal  Register  notice.  Written 
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comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  N\V.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  25, 1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
document  room  located  at  York  County 
Library,  138  East  Black  Street,  Rock  Hill, 
South  Carolina  29730.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  wil^rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
bearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Loren  R.  Plisco: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  Mr.  Albert  Carr.  Duke  Power 
Company.  422  South  Church  Street, 
Charlotte,  North  Carolina  28242. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  10,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  York  County  Library.  138 
East  Black  Street.  Rock  Hill.  South 
Carolina  29730. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Acting  Project  Manager,  Project  Directorate 
II-3.  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Beactor  Regulation. 
(FR  Doc.  94-1606  Filed  1-25-94;  8:45  ami    » 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33483;  File  No.  SR-Amex- 
93-46] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  Equity 
Linked  Term  Notes  Linked  to  American 
Depositary  Receipts 

January  14, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  29,  1993, 
the  American  Stock  Exchange,  Inc., 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  On  January  13. 
1994,  the  Amex  filed  Amendment  No.  1 
to  the  proposed  rule  change. i  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  107B  ("Equity  Linked  Term 
Notes")  of  the  Amex  Company  Guide 
("Guide")  to  provide  for  the  listing  and 
trading  of  hybrid  dept  securities  whose 
value  is  linked  to  the  performance  of  an 
ADR  which  is  listed  on  a  national 
securities  exchange  or  traded  through 
the  facilities  of  a  national  securities 
system  and  subject  to  last  sale  reporting. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex,  and  at  the  Commission. 


'  Amendment  No.  1  to  the  proposed  rule  change 
(1)  discusses  the  basis  and  necessity  of  listing  and 
trading  equity  linked  notes  ("ELNs")  linked  to 
American  Depositary  Receipts  ("ADRs").  and  (2) 
deAnes  the  U.S.  AOR  market.  Additionally. 
Amendment  NJo.  1  clarifies  the  procedures  by 
which  the  Exchange  will  determine  whether  an 
ELN  may  be  listed  on  a  particular  ADR. 
Specifically,  the  Exchange  proposes  to  adopt  the 
procedures  proposed  by  the  Exchange  in 
connection  with  the  listing  of  options  on  ADRs  (see 
Securities  Exchange  Act  Release  No.  33130  (October 
25. 1993).  58  FR  58357  (November  1. 1993)).  See 
Letter  from  Claire  McGrath.  Managing  Director  and 
Special  Counsel,  Derivative  Securities.  Amex,  to 
Richard  Zack.  Branch  Chief.  Office  of  Derivatives 
Regulation.  Division  of  Market  Regulation. 
Commission,  dated  January  12.  1994  ("Amendment 

No.  n. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis,  for,  the  Proposed  Rule 
Change 

On  May  20, 1993.  the  Commission 
approved  the  Exchange's  proposed 
amendments  to  Section  107  of  the  Guide 
to  provide  for  the  listing  and  trading  of 
ELNs.2  Subsequently,  on  December  13, 
1993,  the  Commission  approved  a 
proposed  rule  change  to  provide 
alternative  capitalization  and  trading 
volume  standards  applicable  to  the 
securities  underlying  ELNs.3 

ELNs  are  intermediate  term  (two  to 
seven  years),  non-convertible,  hybrid 
debt  securities,  the  value  of  which  is 
linked  to  the  performance  of  a  highly 
capitalized,  actively  traded  U.S. 
common  stock.  ELNs  may  provide  for 
periodic  interest  payments  to  holders 
based  on  fixed  or  floating  rates,  or  they 
may  be  structured  as  "zero  coupon" 
instruments  with  no  payments  to 
holders  prior  to  maturity.*  ELNs  may  be 
subject  to  a  "cap"  on  the  maximum 
principal  amount  to  be  repaid  to  holders 
upon  maturity,  and  they  may  feature  a 
"floor"  on  the  minimum  principal 
amount  paid  to  holders  upon  maturity. 
A  specific  issue  of  ELNs,  for  example, 
may  provide  holders  with  a  fixed  semi- 
annual interest  payment,  a  cap  of  135% 
of  the  issuance  price  on  the  maximum 
amount  to  be  paid  upon  maturity,  and 
no  minimum  floor  on  the  principal  to  be 
repaid  at  maturity.  Another  issue  of 
ELNs  might  offer  lower  annual 
payments  based  upon  a  floating  rate  and 
a  minimum  floor  principal  repayment  of 
75%  of  the  issuance  price.  As  may  be 
seen,  the  flexibility  available  to  an 
issuer  of  ELNs  permits  the  creation  of 


2  See  Securities  Exchange  Act  Release  No.  32343 
(May  20.  1993).  58  FR  30833  (May  27.  1993). 

'See  Securities  Exchange  Act  Release  No.  33326 
(December  13. 1993).  58  FR  66041  (December  17. 
1993). 

<Tbe  Exchange  has  agreed  to  notify  the 
Commission  if  an  issuer  of  ELNs  provides  for 
periodic  interest  payments  to  holders  based  on  a 
floating  rate.  Id. 


securities  which  offers  investors  the 
opportunity  to  more  precisely  focus  on 
a  specific  investment  strategy.  Since 
July  1993.  the  Exchange  has  listed  and 
currently  trades  seven  ELNs  issues. 

ELNs  conform  to  the  general  listing 
criteria  under  Section  107A  of  the 
Guide,  which  provide  that  issues  have: 
(1)  A  minimum  public  distribution  of 
one  million  trading  units  and  a 
minimum  of  400  holders:  (2)  an 
aggregate  market  value  of  at  least  $20 
million;  (3)  cash  settlement  in  U.S. 
dollars  and  a  redemption  price  of  at 
least  three  dollars  where  the  instrument 
contains  such  provisions:  and  (4)  assets 
of  at  least  $100  million,  stockholders' 
equity  of  at  least  $10  million,  and  pre- 
tax income  of  at  least  $750,000  in  the 
last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.*  ELNs  also  conform  to 
the  special  listing  criteria  of  Section 
107B  of  the  Guide  which  provide  that: 
(1)  Each  issuer  have  a  tangible  net  worth 
of  at  least  $150  million;  (2)  the  total 
original  issue  price  of  the  particular 
issue  of  ELNs  combined  with  all  of  the 
issuer's  other  ELNs  listed  on  a  national 
securities  exchange  or  traded  through 
the  National  Association  of  Securities 
Dealers.  Inc.  Automated  Quotation 
system  not  be  greater  than  25%  of  the 
issuer's  tangible  net  worth  at  the  time  of 
issuance;  (3)  each  underlying  linked 
stock  must  have  a  market  capitalization 
of  at  least  $3  billion,  and  a  trading 
volume  in  the  12-month  period 
preceding  Usting  (in  all  markets  in 
which  the  underlying  security  is  traded) 
of  at  least  2.5  million  shares;  (4)  the 
issuer  of  the  underlying  linked  stock 
must  be  a  U.S.  reporting  company  under 
the  Act:  and  (5)  the  issuance  of  ELNs 
relating  to  an  underlying  linked  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  such  stock. 

The  Exchange  now  proposes  to  amend 
Section  107B  of  the  Guide  to  permit  the 
listing  and  trading  of  ELNs  linked  to 
actively  traded  ADRs,  provided  that  (1) 
the  Exchange  has  in  place  an  effective 
surveillance  sharing  agreement  with  the 
primary  Exchange  in  the  home  country 
where  the  security  underlying  the  ADR 
trades,  or  (2)  the  combined  trading 
volume  of  the  ADR  and  other  related 
ADRs  (as  defined  below)  occurring  in 
the  U.S.  ADR  market  represents  (on  a 
share  equivalent  basis)  at  least  50%  of 
the  combined  worldwide  trading 
volume  in  the  ADR.  the  security 
underlying  the  ADR.  other  classes  of 
common  stock  related  to  the  underlying 
security,  and  ADRs  overlying  such  other 


'  Issuers  not  meeting  these  financial  criteria  must 
have  assets  in  excess  of  S200  million  and 
stockholders'  equity  of  in  excess  of  SlO  million,  or. 
sltemalively,  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  S20  million. 
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stock  ("other  related  ADRs")  over  the 
three  month  period  preceding  the  date    ' 
of  listing*  The  Exchange  will  use  its 
best  efforts  to  discover  all  markets 
(foreign  and  U.S.)  on  which  the  security 
underlying  the  ADR.  and  all  related 
securities,  trades.'  These  proposed 
changes  are  in  addition  to  the  criteria 
which  are  currently  in  place  for  the 
listing  of  ELNs. 

Amendment  No.  1  to  the  proposed 
rule  change  also  defines  the  U.S.  ADR 
market  as  the  U.S.  self-regulatory 
organizations  ("SROs")  that  are 
members  of  the  Intermarket 
Surveillance  Group  ("ISG") "  and  whose 
markets  are  linked  together  by  the 
Intermarket  Trading  System  ("ITS").' 
Accordingly,  the  U.S.  ADR  market  is 
currently  comprised  of  those  SROs  that 
are  members  of  ISG.io 

The  Exchange  believes  that  the 
proposed  amendment  will  benefit 
investors  by  expanding  the  number  of 
securities  that  may  be  linked  to  ELNs, 
thereby  providing  investors  with 
enhanced  investment  flexibility.  The 
Exchange  believes  that  it  is  appropriate 
to  now  include  ADRs  within  the 
existing  regulatory  framework  for  ELNs 
because  of  the  significant  level  of  U.S. 
investor  interest  in  both  U.S.  and  non- 
U.S.  highly  capitalized  and  actively 
traded  reporting  companies.  Since  both 


■  The  Exchange  notes  ibat  under  this  caiculation, 
the  trading  »ohmw  far  any  U.S.  ADRs  trading  on 
or  Ihiough  (  U.S.  MOiritie*  maHcet  (hat  b  not  part 
of  tiie  U.S.  ADR  mariM  will  b«  included  in  the 
deteiminatton  of  world-wide  trading  volume,  but 
not  In  the  deterrniiiation  of  the  U.S.  ADR  market 
trading  volame.  Se«  Amendment  Na  1 .  supra  note 
1. 

'W. 

■ISC  wasfonned  on  )ulj  14. 1983  lo.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  ixifannatiao  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surreillancs  Croup  Agreement.  )nly  14. 
1983.  The  Diembert  of  the  ISC  are:  the  Amex:  the 
Boston  Slock  Exchange,  Inc:  the  Chicago  Board 
Options  Exchange,  Inc.;  the  Chicago  Stock 
Exchange,  Inc.:  the  Cincinnati  Sto<-Ji  Exchange,  Inc.: 
the  National  Association  of  Securities  Dealers,  Inc.: 
the  New  York  Stock  Exchange.  Iik.;  the  Pacific 
Slock  Exchange.  Inc.; and  the  Philadelphia  Slock 
Exchange,  inc. 

•ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  (vder  routing 
capabilities  baaed  on  current  quotation  Information. 
The  system  links  the  participant  markets  and 
provide*  facilities  and  procedures  for  (1)  the 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 
from  any  participant  for  muttipiy  traded  securities: 
(2)  effident  rotiting  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets:  (3) 
participation,  under  certain  conditions,  by  iiwiiibeis 
of  all  participating  markets  In  opening  transactions 
in  those  markets;  and  (4)  rooting  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  price. 

•".See  Amendment  No.  1.  supra  note  1. 


the  ELNs  and  the  ADRs  will  be  subject 
to  the  criteria  outlined  in  sections  107A 
and  107B  of  the  Guide,  and  the 
Exchange  will  either  have  in  place  an 
effective  surveillance  sharing  agreement 
with  the  primary  exchange  in  the  home 
country  where  the  security  underlying 
the  ADR  trades  or  the  ADR  will  meet  the 
trading  volume  criteria  set  forth  in 
section  107B,  the  Exchange  believes  that 
it  will  have  the  ability  to  inquire  into 
potential  trading  problems  or 
irregularities  with  respect  to  the  ELNs 
and  the  ADRs  to  which  they  are  linked. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  lo  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  an  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  ECEectiTeness  of  tbe 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  tbe  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  sucb  proposed  rule 
change,  or 

(B)  institute  proceedings  lo  determine 
whether  the  proposed  rule  change  should  be 
disapproved, 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statenwnts 
vnth  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tlian 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-46  and  should  be 
submitted  by  February  16, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-1582  Filed  1-25-94;  845  am] 

BILUNO  CODE  a010-«1-M 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controts 
IPubllc  Notice  1934] 

Rescission  of  Suspended  Exports 
Regarding  Armour  of  America,  Inc.  and 
Arthur  Q.  Schreiber 

agency:  Department  of  State. 
ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
Public  Notice  1753.  effective  December 
31,  1992,  suspending  all  existing 
licenses  and  other  approvals,  granted  by 
the  Department  of  State  pursuant  to 
Section  38  of  the  Arms  Export  Control 
Act  (AECA),  that  authorized  the  export 
or  transfer  of  defense  articles  or  defense 
services  by,  for  or  to.  Armour  of 
America,  Inc.  or  Arthur  G.  Schreiber 
and  its  subsidiaries  or  associated 
companies  is  rescinded. 
EFFECTIVE  DATE:  December  29, 1993. 
FOR  FURTHER  INFOHMATIOH  CONTACT: 
Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
Analysis  Division,  Office  of  Defense 
Trade  Controls.  Center  for  Defense 
Trade,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (703-«75- 
6650). 

SUPPI.EMENTARV  MfORMATION:  On 
December  31, 1992,  the  Office  of 
Defense  Trade  Controls.  Department  of 
State,  suspended  all  existing  licenses 


>'  17  (TR  20O.3(K3(a)|12)  (1993). 
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and  other  approvals,  granted  pursuant 
to  Section  38  of  the  AECA.  that 
authorized  the  export  or  transfer  by,  for 
or  to.  Armour  of  America,  Inc.  or  Arthur 
G.  Schreiber  and  any  of  its  subsidiaries 
or  associated  companies,  of  defense 
articles  or  defense  services.  That 
suspension  action  was  taken  pursuant  to 
sections  38  and  42  of  the  AECA  (22 
U.S.C  2778  &  2791)  and  §§  126.7(a)(2) 
of  the  ITAR  (22  CFR  126.7(a)(2)) 


Pursuant  to  a  Deferred  Prosecution 
Agreement,  between  Armour  of 
America,  Inc..  U.S.  Department  of 
Justice  and  U.S.  Department  of  State, 
and  an  Order  signed  by  the  Assistant 
Secretary  of  State  for  Political-MiHtary 
Affairs,  the  Department  of  State's 
suspension,  elective  December  31, 
1992,  (noticed  in  the  January  14, 1993 
Federal  Register),  relating  to  Armour  of 
America,  Inc.  and  Arthur  G.  Schreiber 


and  any  of  its  subsidiaries  or  associated 
companies,  of  defense  articles  or 
defense  services,  is  rescinded,  effective 
December  29, 1993. 

Dated:  January  7, 1994. 

WilliuB  B.  Robinson, 

Director,  Office  of  Defense  Trade  Controls, 
Department  of  State.  * 

(FR  Doc.  94-1570  Filed  1-25-94;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562b(e)(3). 


U.S.  CONSUMER  PflOOUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

January  27.  1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway.  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public 

MATTERS  TO  BE  CONSIDERED:  Compliance 

Status  Report. 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDfTIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  )anuary  21. 1994. 
Sheldon  D.  BoMs, 

Deputy  Secretary. 

IFR  Doc.  94-1781  Filed  1-24-94;  2:34  pm] 

BILUNO  CODE  63S5-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:51  a.m.  on  Monday,  January  24, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities  and 
a  request  by  a  financial  institution  with 
respect  to  the  cross-guaranty  provisions 
of  the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
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Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington.  DC. 

Dated:  January  24. 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Acting  Deputy  Executive  Secretary. 
|FR  Doc.  94-1795  Filed  1-24-94;  3:46  pm) 
BILUNO  COM  (Tl^^l-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxl  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx:y  prepared  correctiorts  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR.  Part  641 

[Docket  No.  930046-4338;  ID  090993A] 
RIN  0648-AE58 

Reef  Pish  Fishery  of  the  Guif  of  Mexico 
Correction 

In  rule  document  94-118  beginning  on 
page  966  in  the  issue  of  Friday,  January 
7, 1994,  make  the  following  corrections: 

l.On  page  966,  in  the  third  column, 
in  the  third  full  paragraph,  in  the  fifth 
line,  "47235"  should  read  "47325". 

2.  On  page  969,  in  the  1st  column,  in 
the  1st  full  paragraph,  in  the  11th  line, 
"regulation"  should  read  "regulatory". 

3.  On  the  same  page,  in  the  same 
column  and  para^ph,  in  the  13th  Hne, 
after  "additional",  insert  "release". 

4.  On  the  same  page,  in  the  same 
column  and  paragraph,  in  the  14th  Hne, 
"status  quo."  should  read  "status  quo 
alternative." 

S  641.4    [Corrected] 

5.  On  page  971,  in  the  first  column, 
in  amendatory  instruction  4.,  in  the 


fourth  line,  "(b)(2)(Xiii)(B)"  should  read 
"(b)(2)(xiii)(B)". 


BtLLMQ  CODE  1S0S414 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[1D-943-04-4210-04;  IDI-28747] 

Notice  Of  Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

Correction 

In  notice  document  93-25858 
beginning  on  page  54370  in  the  issue  of 
Thursday,  October  21, 1993  make  the 
following  correction: 

On  page  54371,  in  the  first  column,  in 
the  land  description,  in  the  sixth  line, 
after  "E^/tNEV*,"  insert  "and 
SWANEV*." 

BILUNO  CODE  1S0»-ei« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-060-04-4760-01-(604):  NM-89726I 

Realty  Action;  Direct  Sale  of  Public 
Lands  in  Lea  County,  NM 

Correction 

In  the  correction  of  notice  document 
93-30076  appearing  on  page  2454  in  the 
issue  of  Friday,  January  14, 1994,  make 
the  following  correction: 

On  page  2454,  in  the  third  column,  in 
reference  to  T.  14  S.,  R.  38  E..  Sec.  5. 
beginning  in  the  third  line,  the  phrase 
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"after  'ME'/.'  insert  a  comma"  should 
read  "after  'NEV*'  remove  the  comma**. 
Biumo  COM  ise»4i« 


'v 

DEPARTMENT  QF  TRANSPORTATKHt 

Coast  Guard 

33  CFR  Part  155 

[CGD-90-068] 
RIN2115-AD66 

Discharge  Removal  Equipment  for 
Vessels  Carrying  Oil 

Correction 

In  rule  document  93-30701  beginning 
on  page  67988  in  the  issue  of 
Wednesday,  December  22, 1993,  make 
the  following  corrections; 

1.  On  page  67988,  in  the  second 
column,  under  SUPPL£MENTARV 
INFORMATION,  in  the  first  full  paragraph, 
in  the  eighth  line  from  the  bottom, 
insert  "not"  after  "should". 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  fourth  line  from  the  bottom, 
"waiting"  should  read  "wanting". 

3.  On  page  67994,  in  the  second 
column,  in  the  last  paragraph,  in  the 
first  line.  "Pre-unit"  should  reed  *Ter- 
unit". 

4.  On  page  67996.  in  the  first  colunm, 
in  amendatory  instruction  3..  in  the  first 
line,  insert  "155.210,"  after  "155.205,". 

BILUNO  CODE  18<»«1.0 


Wednesday 
January  26,  1994 


V 
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Part  II 


Department  of 
Health  and  Human 
Services 


Centers  for  Disease  Control  and 
Prevention 


Proposed  New  Vaccine  Information 
Materials;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  New  Vaccine  Information 
Materials 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  As  required  by  Public  Law 
99-660,  CDC  developed  extensive 
vaccine  information  materials  for 
distribution  by  health  care  providers  to 
parents  prior  to  administration  of 
particular  vaccines  to  children.  In 
response  to  concerns  expressed 
regarding  the  length  and  readability  of 
the  materials  and  the  process  for 
development  of  the  materials,  the  law 
was  revised  by  Public  Law  103-183  to 
provide  for  simplification  of  the  vaccine 
information  materials.  CDC  is 
publishing  for  public  comment 
proposed  new  vaccine  information 
materials  which  comply  with  the 
revised  law. 

DATES:  Written  comments  are  invited 
and  must  be  received  on  or  before 
March  28, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  A.  Orenstein, 
M.D.,  Director.  National  hnmunization 
Program,  Centers  for  Disease  Control 
and  Prevention.  Mailstop  E-05, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D.,  Director. 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention,  Mailstop  E-05, 1600  CHfton 
Road,  NE.,  Atlanta,  Georgia  30333,  (404) 
639-8200. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
Public  Law  99-660  (the  National 
Childhood  Vaccine  Injury  Act  of  1986) 
added  a  new  Title  XXI  to  the  Public 
Health  Service  Act.  Section  2126  of  the 
Public  Health  Service  Act  (42  U.S.C. 
300aa-26)  required  the  Secretary  of 
Health  and  Human  Services  to  develop 
by  rule  extensive  vaccine  information 
materials  for  distribution  by  health  care 
providers  to  the  legal  representatives  of 
any  child  receiving  particular  vaccines 
(i.e.,  diphtheria,  tetanus,  pertussis, 
measles,  mumps,  rubella,  and 
poliomyelitis  vaccines).  These  vaccine 
information  materials  were  developed 
as  required  by  section  2126  of  the  Public 
Health  Service  Act  and  were  issued  as 
a  final  rule  on  October  15,  1991  (56  PR 
51798;  codified  at  42  CFR  part  110). 


Since  April  15, 1992,  any  health  care 
provider  who  intends  to  administer  one 
of  the  covered  vaccines  is  required  to 
provide  copies  of  vaccine  information 
materials  that  comply  with  the 
requirements  of  section  2126  prior  to 
administration  of  these  vaccines. 

Based  on  concerns  expressed  by 
providers  and  others  concerning  the 
length  and  readability  of  the  vaccine 
information  materials  (each  of  the  three 
existing  vaccine  information  pamphlets 
is  10  pages  long)  and  the  lengthy 
development  and  revision  process 
required  by  the  rulemaking  process 
(development  of  the  materials  took 
approximately  three  years),  the 
Etepartment  proposed  legislation  to 
amend  section  2126  to  provide  for 
simplification  of  the  vaccine 
information  materials.  Congress  in 
section  708  of  Public  Law  103-183. 
which  was  enacted  on  December  14. 
1993,  revised  section  2126  to:  (1)  Delete 
the  requirement  for  development  and 
revision  of  the  vaccine  information 
materials  by  rulemaking;  (2)  simplify 
the  information  to  be  included  in  the 
materials;  and  (3)  clarify  that  the 
materials  must  not  only  be  provided  to 
the  parent  or  legal  representative  of  a 
child  receiving  a  covered  vaccine,  but 
also  must  be  provided  to  any  adult  who 
receives  a  covered  vaccine. 

Section  2126,  as  amended  by  Public 
Law  103-183,  requires  that  information 
contained  in  the  materials  be  based  on 
available  data  and  information,  be 
presented  in  understandable  terms,  and 
include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine. 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

New  vaccine  information  materials 
which  comply  with  the  provisions  of 
the  revised  section  2126  have  been 
drafted  and  are  contained  in  this  Notice. 
We  Invite  comment  on  these  draft 
information  materials.  During  the  60- 
day  comment  period,  CDC  also  intends 
to  consult  with  the  Advisory 
Commission  on  Childhood  Vaccines, 
health  care  provider  and  parent 
organizations,  and  the  Food  and  Drug 
Administration,  as  mandated  under 
section  2126. 

CDC  intends  to  repeal  the  vaccine 
information  materials  currently 
contained  in  Appendix  A  of  42  CFR  part 
110  when  the  new  vaccine  information 
materials  developed  under  the  revised 


section  2126  of  the  PHS  Act,  as  revised 
by  Public  Law  103-183.  are  finalized. 

CDC  invites  written  comment  on  the 
following  proposed  vaccine  information 
materials,  entitled  "Diphtheria,  Tetanus, 
and  Pertussis  Vaccine  (DTP):  What  You 
Need  to  Know  Before  Your  Child  Gets 
the  Vaccine,"  "Measles,  Mumps,  and 
Rubella  Vaccine  (MMR):  What  You 
Need  to  Know  Before  Your  Child  Gets 
the  Vaccine,"  "Polio  Vaccine:  What  You 
Need  to  Know  Before  Your  Child  Gets 
the  Vaccine,"  and  "Tetanus  and 
Diphtheria  Vaccine  (Td):  What  You 
Need  to  Know  Before  You  Get  the 
Vaccine." 

Diphtheria,  Tetanus,  and  Pertussis 
Vaccine  (DTP):  What  You  Need  to 
ICnow  Before  Your  Child  Gets  the 
Vaccine 

What  Are  Diphtheria,  Tetanus,  and 
Pertussis? 

DTP  vaccine  (DTP)  is  named  for  3 
diseases:  Diphtheria,  Tetanus,  and 
Pertussis.  Each  of  these  diseases  can 
lead  to  serious  problems,  even  death. 
Your  child  can  be  protected  from 
diphtheria,  tetanus,  and  pertussis  by  the 
vaccine.  These  diseases — especially 
pertussis — are  still  found  in  our 
country,  mostly  because  some  people  do 
not  get  enough  doses  of  the  vaccines. 

Diphtheria  is  spread  from  person  to 
person.  It  can  cause  a  membrane  to  form 
in  the  nose,  throat,  or  airway. 
Diphtheria  can  cause  breathing 
problems,  heart  failure,  or  paralysis. 

Tetanus,  also  called  lockjaw,  is 
caused  by  a  germ  that  enters  the  body 
through  a  cut  or  wound.  Tetanus  causes 
serious,  painful  spasms  of  all  muscles, 
"locking"  of  the  jaw  so  the  sick  person 
cannot  open  his  mouth  or  swallow,  and 
death. 

Pertussis,  also  called  whooping 
cough,  is  caused  by  a  germ  that  easily 
passes  fi'om  person  to  person.  It  can 
cause  serious  spells  of  coughing  and 
choking  for  several  weeks.  For  infants, 
having  pertussis  makes  it  hard  to  eat. 
drink,  or  breathe.  It  can  lead  to 
pneumonia,  seizures,  and  sometimes 
even  to  lasting  brain  damage. 

Should  Everyone  Get  the  DTP  Vaccine? 

Experts  believe  that  almost  all  young 
children  should  get  DTP  or  DTaP  (a  new 
form  of  the  vaccine).  To  help  your 
doctor/nurse  know  what  is  best  for  your 
child,  please  answer  these  questions. 

Has  the  child  getting  the  vaccine  had 
DTP  or  DTaP  in  the  past? 
Yes  (please  answer  all  the 

questions) 

.No  (you  can  skip  these  6 


questions) 
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1.  Did  the  child  have  an  anergic  problem  that  required  a  rnedical  vteil  right  aftef  DTP  or  DTaP  in  the  past? 

2.  Did  the  child  have  an  illness  of  the  txain  that  led  to  a  hospital  stay  within  7  days  of  DTP  or  DTaP? 

3.  Did  the  child  cry  non-stop  tof  more  than  3  hours  right  after  a  DTP  or  DTaP?  That  is,  did  the  crying  go  on  even  when 
the  baby  was  cared  for? 

4.  Did  the  child  faint  or  collapse  within  2  days  (48  hours)  of  DTP  or  DTaP?  

5.  Did  the  child  have  a  very  high  fever  within  2  days  (48  hours)  of  DTP  or  DTaP?  

6.  Did  the  child  have  a  seizure  within  3  days  (72  hours)  of  DTP  or  DTaP? „ 


Please  tell  your  doctor/nurse  if  the 
child  getting  the  vaccine: 

•  Has  signs  of  illness  today. 

•  Has  ever  had  a  seizure. 

•  Has  a  parent,  brother,  or  sister  who 
has  had  seizures. 

If  the  answer  is  "yes"  to  any  of  these 
questions,  your  doctor/nurse  might 
suggest  getting  DTP  or  DTaP,  coming 
back  for  it  later,  not  getting  it  at  all, 
keeping  the  fever  down  after  getting  the 
shot,  or  using  DT  (a  vaccine  that 
protects  from  diphtheria  and  tetanus, 
but  not  from  pertussis). 

When  Should  Your  Child  Get  the  DTP 
Vaccine? 

To  be  protected  against  diphtheria, 
tetanus,  and  pertussis,  most  children 
need  a  total  of  5  doses  of  vaccine. 
Children  should  get  vaccine  at: 
2  months  of  age 
4  months  of  age 
6  months  of  age 
15  to  18  montLs  of  age 
4  to  6  years  of  age 

A  vaccine  called  DTaP  vaccine  is  now 
available.  DTaP  or  DTP  may  be  used  for 
the  4th  and  5th  shots. 

These  vaccines  may  be  given  at  the 
same  time  as  other  childhood  vaccines. 

Every  10  years  all  through  Ufe, 
everyone  needs  a  booster  with  tetanus 
and  diphtheria  vaccine  (Td). 

Are  There  Risks  With  DTP? 

The  DTP  vaccine  is  the  best  way  to 
protect  your  child  against  these  3 
serious  diseases.  But  there  are  riskfwith 
any  medicine,  including  vaccines.  There 
is  a  very  small  chance  that  serious 
problems,  even  death,  could  occur  after 
getting  vaccines.  The  risk  from  the 
vaccine  is  much  smaller  than  the  risk 
from  the  diseases. 

About  half  the  children  who  get  DTP 
will  not  have  any  problems  at  all.  Some 
will  have  minor  problems  like:  soreness, 
redness,  or  swelling  where  the  shot  is 
given;  fever;  fussiness;  drowsiness;  less 


appetite.  Rarely,  after  DTP  such 
problems  have  been  noted  as:  crying 
non-stop  for  3  hours  or  more;  fever  of 
105°F  or  higher;  seizures  (usually 
caused  by  fever);  collapse  or  fainting. 
None  of  these  problems  is  known  to 
cause  any  lasting  harm,  but  they  are 
scary.  Very  rarely,  DTP  causes  long 
seizures,  decreased  consciousness,  or 
coma  that  does  not  last.  Also  very 
rarely,  DT,  Td,  and  the  diphtheria- 
tetanus  part  of  DTP  and  DTaP  cause 
severe  allergic  problems  or  Guillain- 
Barre  Syndrome  (sudden  weakness  and 
numbness  that  may  go  on  to  paralysis). 
Lasting  brain  damage  after  DTP  has  not 
been  proven.  If  DTP  ever  causes  lasting 
brain  damage,  it  is  very  rare. 

DTaP  causes  fewer  of  the  minor 
problems  than  DTP  does.  Experts  do  not 
know  if  the  rare  serious  problems 
reported  after  DTP  happen  less  often 
after  DTaP. 

If  a  serious  or  unusual  problem  occurs 
after  getting  any  vaccine,  call  a  doctor 
or  get  the  person  to  a  doctor  right  away. 

What  is  the  Injury  Compensation 
Program? 

The  National  Vaccine  Injury 
Compensation  Program  is  a  U.S. 
goverimient  program  that  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  facts  about  this  program, 
call  this  toll-free  number:  1-800-338- 
2382. 

If  you  believe  that  the  person  getting 
the  vaccine  had  a  serious  problem 
because  of  the  vaccine,  tell  the  doctor/ 
nurse  or  health  department.  Ask  him  or 
her  to  report  the  problem  on  a  Vaccine 
Adverse  Event  Report  form.  If  you  want 
to  report  it  yourself,  you  can  get  the 
form  by  calling  this  toll-free  number:  1- 
800-822-7967. 

U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Centers 
for  Disease  Ck)ntrol  and  Prevention 

DTP  00/00/94  (Proposed) 


42  U.S.C.  300aa-26 

Measles,  Mumps,  and  Rubella  Vaccine 
(MMR)  What  You  Need  to  Know  Before 
Your  Child  Gets  the  Vaccine 

What  are  Measles,  Mumpa.  and  Rubella? 

MMR  vaccine  is  named  for  3  diseases: 
Measles,  Mumps,  and  Ruf^^lla.  Each  of 
these  diseases  can  lead  to  -.^rious 
problems,  even  death.  Y(   .  r  child  can  be 
protected  from  measles,  i    .mps,  and 
rubella  by  the  vaccine.  TS-^se  diseases 
are  still  found  in  our  couriry,  mostly 
because  some  people  do  n  't  get  the 
vaccines. 

Measles  is  spread  casi  I  v  from  person 
to  person,  causing  a  rash  .   nigh,  and 
high  fever.  When  childr*'      atch 
measles,  some  of  them  a  I  ~  >  get  ear 
infections,  pneumonia,  rtrirrhea, 
seizures,  hearing  loss,  or  *-rain  damage. 

Mumps  also  is  easily  |  .^sed  from 
person  to  person.  It  usuh  . ,  v  causes  fever, 
headache,  and  swollen  |^  I  nods  under  the 
jaw.  It  can  also  cause  met  .ngitis  (an 
inflammation  of  the  bram  and  spinal 
cord  coverings),  inflammrttion  of  the 
brain,  or  hearing  loss.  Mt^'i  can  get 
painful,  swollen  testicles,  trom  mumps. 

Rubella  is  also  called  Carman 
measles.  It  also  passes  frdm  person  to 
person.  It  causes  a  mild  fever,  swollen 
glands,  and  a  rash.  Sometimes  it  also 
causes  arthritis  (inflamed  joints), 
especially  in  women.  If  a  pregnant 
woman  catches  rubella,  it  is  very 
dangerous  for  her  imbom  baby.  Many 
women  who  have  rubella  when  they  are 
pregnant  will  lose  their  babies  or  have 
babies  born  with  deafness,  blindness, 
heart  disease,  brain  damage,  or  other 
serious  problems. 

Should  Everyone  Get  the  MMR  Vaccine? 

Experts  believe  that  almost  all  young 
children  should  get  MMR.  To  help  your 
doctor/nurse  know  what  is  best  for  your 
child,  please  answer  the  following 
questions. 


Yes 


No 


Is  the  person  getting  ttie  vaccine: 

1 .  Someone  who  had  an  allergic  problem  that  required  a  medical  visit  right  after  MMR  in  the  past? 

2.  Less  at)le  than  others  to  Tight  infection  t)ecause  of:. 

A  disease  such  as  cancer  or  leukemia?  

Special  cancer  treatments  such  as  x-rays  or  drugs? 


a 

D 


D 

a 
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Drugs  such  as  pfednisooe  or  other  steroids?  ..„ ~ 

An  inborn  or  inhented  disease? - — 

(Children  with  HtV  infection  or  AIDS  shouU  get  MMR) 

3.  Pregnant?  Does  she  think  she  is  pregnant  or  nnight  get  pregnant  in  the  next  3  nrxjnttw? 

4.  Allergic  to  eggs  or  neomycin  (an  antitMotic)?  » 


No 


D 
D 

D 
□ 


Please  tell  your  doctor/nurse  if  the 
person  getting  the  vaccine: 

•  Has  signs  of  illness  today. 

•  Has  a  parent,  brother,  or  sister  who 
has  had  seizures. 

•  Has  ever  had  a  seizure. 

•  Has  gotten  immune  globuUn  or 
other  blood  products  (such  as  a 
transfusion)  during  the  past  several 
months? 

If  the  answer  is  "yes"  to  any  of  these 
questions,  your  doctor/nurse  might 
suggest  getting  the  shot,  coming  back  for 
it  later,  or  not  getting  it  at  all. 

When  Should  Your  Child  Get  the  MMR 
Vaccine? 

Most  children  should  have  a  total  of 
2  MMR  vaccines.  They  should  get 
vaccine  at: 

12  to  15  months  of  age  AND 
when  starting  school  OR  when  starting 

middle  school  or  junior  high  school 

These  vaccines  may  be  given  at  the 
same  time  as  other  childhood  vaccines. 

People  who  do  not  know  if  they  are 
protected  against  measles,  mumps,  and 
rubella  should  ask  their  doctor/nurse 
about  getting  MMR. 

Are  There  Risks  With  MMR? 

The  MMR  vaccine  is  the  best  way  to 
protect  your  child  against  these  3 
serious  diseases.  But  there  are  risks  with 
any  medicine,  including  vaccines.  There 
is  a  very  small  chance  that  serious 
problems,  even  death,  could  occur  after 
getting  vaccines.  The  risk  from  the 
vaccine  is  much  smaller  than  the  risk 
from  the  diseases. 

Most  people  who  get  MMR  will  not 
have  any  problems  at  all.  Some  will 


have  minor  problems  like:  soreness, 
redness,  or  swelling  where  the  shot  is 
given;  mild  fever;  rash;  a  little  swelling 
of  the  glands  in  the  cheeks,  neck,  or 
under  the  jaw.  Occasionally,  pain, 
stiffness,  or  swelling  in  the  joints 
(arthritis)  may  occur,  usually  1-3  weeks 
after  getting  the  vaccine.  The  arthritis 
usually  does  not  last  long.  Occasionally, 
it  lasts  or  comes  and  goes  for  months  or 
longer.  Young  women  are  more  likely 
than  children  to  have  joint  problems. 

Rarely,  more  serious  problems  may 
come  within  3  weeks  of  getting  MMR. 
Usually  they  do  not  cause  lasting  harm. 
These  rare  problems  include:  Severe 
allergic  prcijlems;  seizures  (usually 
caused  by  fever);  and  low  number  of 
platelets  (a  type  of  blood  cells).  Other 
rare  serious  problems  have  been  seen 
after  MMR  was  given,  but  it  is  not 
known  if  the  vaccine  caused  the 
problems.  These  problems  are  even 
V  ore  rare  than  the  ones  above  and 
include  hearing  loss  and  inflammation 
of  the  brain  that  could  lead  to  lasting 
damage. 

If  a  serious  or  unusual  problem  occurs 
after  getting  any  vaccine,  call  a  doctor 
or  get  the  person  to  a  doctor  right  away. 

What  Is  the  Injury  Compensation 
Program? 

The  National  Vaccine  Injury 
Compensation  Program  is  a  U.S. 
government  program  that  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  facts  about  this  program, 
call  this  toll-free  number:  1-800-338- 
2382. 


If  you  believe  that  the  person  getting 
the  vaccine  had  a  serious  problem 
because  of  the  vaccine,  tell  the  doctor/ 
nurse  or  health  department.  Ask  him  or 
her  to  report  the  problem  on  a  Vaccine 
Adverse  Event  Report  form.  If  you  want 
to  report  it  yourself,  you  can  get  the 
form  by  calling  this  toll-free  number:  1- 
000-822-7967. 

U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Centers 
for  Disease  Control  and  Prevention 

MMR  00/00/94  (Proposed) 
42  U.S.C.  300aa-26 

Polio  Vaccine  What  you  Need  To  Know 
Before  Your  Child  Gets  the  Vaccine 

What  Is  Polio? 

Polio  is  a  serious  disease  that  can 
cause  life-long*paralysis  (that  is,  victims 
cannot  move  parts  of  their  bodies). 
Some  polio  victims  cannot  breathe 
without  the  help  of  a  machine.  They 
may  even  die.  Your  child  can  be 
protected  from  polio  by  the  vaccine. 
Polio  is  very  rare  in  our  country,  mostly 
because  people  are  protected  by  polio 
vaccine. 

There  are  2  kinds  of  polio  vaccine: 

OPV  or  Oral  Polio  Vaccine.  OPV  is 
given  by  mouth  as  drops.  Most  experts 
recommend  OPV  for  healthy  children. 

IPV  or  Inactivated  Polio  Vaccine.  IPV 
is  a  shot. 

Should  Everyone  Get  the  Polio  Vaccine? 

Experts  believe  that  almost  all  young 
children  should  get  poho  vaccine.  To 
help  your  doctor/nurse  know  what  is 
best  for  your  child,  please  answer  the 
following  questions. 


1.  Is  the  person  getting  the  vaccine  or  anyone  else  in  the  home  less  able  to  fight  infections  because  of: 

A  disease  such  as  cancer  or  leukemia? _ - 

Special  cancer  treatments  such  as  x-rays  or  drugs? - - — 

Drugs  such  as  prednisone  or  other  steroids?  ____...~.~.. — ~.. — . — — 

An  intxxn  or  inherited  disease? ~...~ ~~~ - • — 

AIDS  or  HIV  infection? _ ~~— ~- ~~ — •• 

If  the  answer  to  any  of  ttiese  questions  is  "yes."  your  doctor/nurse  will  protjabty  give  IPV  instead  of  OPV 

2.  Is  the  person  getting  the  vaccine  pregnant  or  think  she  is?  

If  so,  she  can  corrte  tack  for  the  vaccine  wfien  she  Is  not  pregnant.  If  she  needs  to  be  protected  against  polio  right 

away,  she  may  get  OPV  or  IPV 

3.  Does  the  person  getting  tne  vaccine  have  a  serious  allergy  to  neomycin,  streptomycin,  or  polymyxin  B  (antibiotics)?  .. 
if  so.  he  Of  she  can  get  OPV,  but  not  IPV 

4.  Does  the  person  getting  the  vaccine  have  fre<juent  ctose  contact  with  anyone  who  never  got  the  polto  vaccine?  


No 
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If  so,  the  person  who  never  got  the 
polio  vaccine  should  talk  to  her/his 
doctor/nurse  about  getting  IPV. 

When  Should  Your  Child  Get  the  Polio 
Vaccine? 

Most  children  should  have  a  total  of 
4  polio  vaccines.  They  should  get 
vaccine  at: 
2  months  of  age 
4  months  of  age 
6  to  18  months  of  age 
4  to  6  years  of  age 

These  vaccines  may  be  given  at  the 
same  time  as  other  childhood  vaccines. 

Before  travel  to  countries  where  polio 
still  occurs,  adults  and  children  should 
get  at  least  1  more  dose  of  either  OPV 
(if  they  had  OPV  before)  or  IPV.  Your 
doctor/nurse  can  tell  you  how  many 
doses  are  needed. 

Are  There  Risks  With  Polio  Vaccine? 

The  polio  vaccine  is  the  best  way  to 
protect  your  child  against  this  serious 
disease.  But  there  are  risks  with  any 
medicine,  including  vaccines.  There  is  a 
very  small  chance  that  serious 
problems,  even  death,  could  occur  after 
getting  vaccines.  The  risk  from  the 
vaccine  is  much  smaller  than  the  risk 
from  the  disease. 

OPV.  Ahnost  all  people  who  get  OPV 
will  not  have  any  problems  at  all. 
Extremely  rarely,  a  person  will  get  polio 
from  the  first  dose  of  vaccine  and,  even 
more  rarely,  from  a  later  dose. 

Children  who  recently  got  OPV  have 
the  vaccine  virus  in  their  throats  for  a 
week  and  in  their  stool  for  a  month  or 
sometimes  longer.  People  who  have 
close  contact  (for  example,  kissing  or 
changing  diapers)  with  someone  who 
got  OPV  can  get  infected  by  the  virus. 
Extremely  rarely,  if  they  have  not 
already  gotten  the  vaccine  against  polio, 
they  can  get  polio  disease.  If  you  have 
a  child  getting  OPV  and  you  never  got 
the  polio  vaccine,  ask  your  doctor/nurse 
about  getting  IPV  for  yourself. 

IPV.  Inactivated  polio  vaccine  is  not 
known  to  cause  any  problems  other  than 
a  little  soreness  or  redness  where  the 
shot  is  given. 

If  a  serious  or  unusual  problem  occurs 
after  getting  any  vaccine,  call  a  doctor 
or  get  the  person  to  a  doctor  right  away. 

What  is  the  Injury  Compensation 
Progmm? 

The  National  Vaccine  Injury 
Compensation  Program  is  a  U.S. 
government  program  that  gives 


compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  facts  about  this  program, 
call  this  toll-free  niunber  1-800-338- 
2382. 

If  you  believe  that  the  person  getting 
the  vaccine  had  a  serious  problem 
because  of  the  vaccine,  tell  the  doctor/ 
nurse  or  health  department.  Ask  him  or 
her  to  report  the  problem  on  a  Vaccine 
Adverse  Event  Report  form.  If  you  want 
to  report  it  yourself,  you  can  get  the 
form  by  calling  this  toll-free  number:  1- 
800-822-7967. 

U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Centers 
for  Disease  Control  and  Prevention 

Polio  00/00/94  (Proposed) 
42  U.S.C.  300aa-26 

Tetanus  and  Diphtheria  Vaccine  (Td) 
What  You  Need  To  Know  Before  You 
Get  the  Vaccine 

What  Are  Tetanus  and  Diphtheria? 

Td  vaccine  is  named  for  2  diseases: 
Tetanus  and  diphtheria.  These  diseases 
can  lead  to  serious  problems,  even 
death.  You  can  be  protected  from 
tetanus  and  diphtheria  by  the  vaccine. 
These  diseases  are  still  found  in  our 
country,  mostly  because  some  people  do 
not  get  enough  doses  of  the  vaccines. 

Tetanus,  also  called  lockjaw,  is 
caused  by  a  germ  that  enters  the  body 
through  a  cut  or  wound.  Tetanus  causes 
serious,  painful  spasms  of  all  muscles, 
"locking"  of  the  jaw  so  the  sick  person 
cannot  open  his  mouth  or  swallow,  and 
death. 

Diphtheria  is  spread  fitjm  person  to 
person.  It  can  cause  a  membrane  to  form 
in  the  nose,  throat,  or  airway. 
Diphtheria  can  cause  breathing 
problems,  heart  failure,  or  paralysis. 

Should  Everyone  Get  the  Td  Vaccine? 

Td  is  made  for  people  7  years  of  age 
and  older. 

If  you  had  an  allergic  problem  that 
required  a  medical  visit  right  after  any 
vaccine  for  tetanus  or  diphtheria  (for 
example,  DT,  DTP.  DTaP),  talk  to  your 
doctor/nurse  about  the  problem  before 
getting  Td. 

TelTyour  doctor/nurse  if  you: 

•  Have  signs  of  illness  today. 

•  Are  pregnant  or  think  you  may  be 
pregnant. 

When  Should  You  Get  the  Td  Vaccine? 

To  be  protected  against  tetanus  and 
diphtheria,  a  Td  dose  is  needed  every  10 
years  all  through  life. 


Are  There  Risks  With  Td? 

The  Td  vaccine  is  the  best  way  to 
protect  yourself  against  these  serious 
diseases.  But  there  are  risks  with  any 
medicine,  including  vaccines.  There  is  a 
very  small  chance  that  serious 
problems,  even  death,  could  occur  after 
getting  vaccines.  The  risk  from  the 
vaccine  is  much  smaller  than  the  risk 
from  the  diseases. 

Most  people  who  get  Td  will  not  have 
any  problems  at  all.  Some  will  have 
minor  problems  like  soreness,  redness, 
or  swelling  where  the  shot  was  given. 
Most  persons  7  years  of  age  and  older 
have  had  doses  of  DTP,  DTaP,  and/ or 
DT,  and  should  be  given  Td  only  once 
every  10  years.  If  adults  get  this  vaccine 
very  often,  they  can  have  a  lot  of 
soreness  and  swelling  where  the  shot 
was  given.  Very  rarely,  Td  causes  severe 
allergic  problems  or  Guillain-Barre 
Syndrome  (sudden  weakness  and 
numbness  that  may  go  on  to  paralysis). 

If  a  serious  or  unusual  problem  occurs 
after  getting  any  vaccine,  call  a  doctor 
or  get  the  person  to  a  doctor  right  away. 

What  Is  the  Injury  Compensation 
Program? 

The  National  Vaccine  Injury 
Compensation  Program  is  a  U.S. 
government  program  that  gives 
compensation  (payment)  for  some 
persons  thought  to  be  injured  by 
vaccines.  For  facts  about  this  program, 
call  this  toll-free  number:  1-800-338- 
2382. 

If  you  believe  that  the  person  getting 
the  vaccine  had  a  serious  problem 
because  of  the  vaccine,  tell  the  doctor/ 
nurse  or  health  department.  Ask  him  or 
her  to  report  the  problem  on  a  Vaccine 
Adverse  Event  Report  form.  If  you  want 
to  report  it  yourself,  you  can  get  the 
form  by  calling  this  toll-free  number:  1- 
800-822-7967. 

U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  Centers 
for  Disease  Control  and  Prevention 

Td  00/00/94  (Proposed) 
42  U.S.C.  300aa-26 

Dated:  January  18, 1994. 
Walter  R.  Dowdle. 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  94-1587  Filed  1-25-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Advisory  Council  on  ttie  National 
Information  Infrastructure;  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

ACTION:  Notice  is  hereby  given  of  the 
first  meeting  of  the  Advisory  Council  on 
the  National  Information  Infrastructure, 
created  pursuant  to  Executive  Order 
12864,  as  amended. 

summary:  The  President  estabUshed  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  NIL  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  a  Nil.  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  for  the 
Council. 

AUTHORtTY:  Executive  Order  12864. 
signed  by  President  Clinton  on 
September  15. 1993,  and  amended  on 
December  30, 1993. 
DATES:  The  meeting  will  be  held  on 
Thursday,  February  10. 1994,  from  1 
p.m.  until  4  p.m. 


ADDRESSES:  The  meeting  will  take  place 
in  tlie  Indian  Treaty  Room  at  the  Old 
Executive  Office  Building  (OEOB),  room 
474;  17th  St.  and  Pennsylvania  Avenue, 
NW.;  Washington.  DC  20500.  The 
Pennsylvania  Avenue  entrance  to  the 
OEOB  should  be  used. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sarah  Maloney,  Designated  Federal 
Official  for  the  National  Information 
Infrastructure  Advisory  Council  and 
Chief,  Policy  Coordination  Division  at 
the  National  Telecommunications  and 
Information  Administration  (NTIA); 
U.S.  Department  of  Commerce,  room 
4625;  14th  Street  and  Constitution 
Avenue,  NW.;  Washington,  DC  20230. 
Telephone:  202-i82-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  chartered  on 
January  5,  1994,  pursuant  to  Executive 
Order  12864,  as  amended,  to  advise  the 
Secretary  of  Commerce  on  matters 
related  to  the  development  of  the 
National  Information  Infrastructure 
(Nil).  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  a  NIL 

Agenda 

1.  Welcoming  Remarks  by  the  Vice 

President  and  the  Secretary  of 
Commerce 

2.  Opening  Introductions  and  Remarks 

by  the  National  Information 
Infrastructure  Advisory  Council  Co- 
Chairs 

3.  Briefing  by  the  Information 

Infrastructure  Task  Force 
Committee  Chairpersons 

4.  Open  Discussion 

5.  Administrative  Issues 


6.  Next  Meeting  Date  and  Agenda  Items 

7.  Closing  Remarks 

Public  Participation 

The  meeting  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis. 
Interested  members  of  the  public  who 
wish  to  attend  the  meeting  should 
provide  their  full  name,  date  of  birth, 
and  social  security  number  to  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  by 
fax  at  202^82-0979  or  through 
electronic  mail  at  nii@ntia.doc.gov.  This 
information  is  required  to  satisfy  the 
security  regulations  for  the  Old 
Executive  Office  Building  and  must  be 
provided  to  NTIA  by  5  p.m.  on  Tuesday, 
February  8, 1994.  to  allow  expeditious 
entry  into  the  meeting.  Any  member  of 
the  public  may  submit  written 
comments  concerning  the  Council's 
affairs  at  any  time  before  or  after  the 
meeting.  Comments  should  be 
submitted  to  the  Designated  Federal 
Official  at  the  address  listed  above. 
Copies  of  the  minutes  of  the  Council 
meetings  may  be  obtained  from  the  U.S. 
Department  of  Commerce  Public 
Reading  Room,  room  6204, 14th  Street 
and  Constitution  Avenue,  NW.; 
Washington,  DC  20230;  Telephone  202- 
482-4115;  within  30  days  following  the 
meeting. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 

Information. 

(PR  Doc.  94-1652  Filed  1-25-94;  8:45  am] 
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DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  tt>e  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  An 
expedited  review  has  been  requested  in 
accordance  with  the  Act.  since  allowing 
for  the  normal  review  period  would 
adversely  affect  the  public  interest  for 


the  reasons  given  below.  Approval  has 
been  requested  by  January  31. 1994. 
Comments  and  suggestion^on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  listed  below 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Projects 
*  (1076-0084).  Washington.  DC  20503; 
telephone  (202)  395-7340. 
Title:  Housing  Assistance  Application. 
OMB  approval  number  1076-0084. 
Abstract:  Information  is  collected  to 
select  eligible  Indian  families  for 
individuals  to  participate  in  the 
Housing  Improvement  Program.  This 
information  will  be  used  to  determine 
the  eligibility  and  the  ranking  of  the 
applicant. 


Reason  for  expedited  review:  Current 

OMB  approval  expired  on  October  31. 

1993.  and  housing  assistance  program 

accepts  applications  on  a  year  round 

basis. 
Frequency:  Occasionally. 
Description  of  respondents:  Indian 

individuals  requesting  housing 

assistance. 
Estimated  completion  time:  30  minutes 
Annual  Responses:  3.500. 
Annual  burden  hours:  1.750. 
Bureau  clearance  officer:  Gail  Sheridan 

(202) 208-2685. 
Kaj  Keely, 

Chief.  Division  of  Housing  Assistance. 
[FR  Doc.  94-1598  Filed  1-25-94,  8:45  am) 
BILUNQ  CODE  4010-02-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

:FRL-4828-0] 

Ambient  Water  Quality  Criteria;  Aniline 
and  2,4-Dimethylphenol 

vGENCY:  Environmental  Protection 
\gency. 

ACTION:  Notice  of  Availability  and 
Request  for  Comments  on  Proposed 
\mbient  Water  Quality  Criteria 
3ocuments  for  the  Protection  of  Aquatic 
^ife;  Extension  of  Comment  Period  and 
Correction  to  Table. 

SUMMARY:  The  purpose  of  this  notice  is 
o  extend  the  comment  period  for  and 
nake  corrections  to  the  table  in  58  FR 
>1910  entitled  "Ambient  Water  Quality 
"riteria  Aniline  and  2,4- 
Dimethylphenol." 

)ATES:  Written  comments  should  be 
ubmitted  on  or  before  March  28. 1994 
md  should  be  addressed  as  indicated 
)elow. 

iDDRESSES:  Requests  for  documents 
hould  be  sent  to:  Aniline  and  2,4- 
)imethylphenol  Proposal  Water 
Resource  Center,  (RC-4100)  U.S. 
Environmental  Protection  Agency,  401 
A  Street  SW.,  Washington,  DC  20460. 
Send  written  comments  on  the  draft 
locuments  to:  Aniline  and  2,4- 


Dimotfayifuhenol  Proposal,  Comment 
Clerk;  Water  Docket  (MC-4101).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Commenters  are  requested  to  submit 
any  references  cited  in  their  comments. 
Commenters  are  also  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures, 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes]  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Ecological  Risk  Assessment  Branch  at 
(202)260-0658. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)(1)),  directs  EPA 
to  develop  and  publish  criteria 
reflecting  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life  and  recreation. 

The  draft  criteria  announced  in  58  FR 
61910  are  intended  to  protect  aquatic 
Hfe  and  were  derived  using  the  1985 
"Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses"  (50  FR  30784).  All  of  the 


criteria  developed  by  EPA  using  this 
methodology  are  summarized  in  Quality 
Criteria  for  Water  1986  (1986  "Gold 
Book")  (which  is  updated  periodically.) 

EPA's  criteria  documents  provide  a 
comprehensive  aquatic  toxicological 
evaluation  of  each  chemical.  For  toxic 
pollutants,  the  documents  tabulate  the 
relevant  acute  and  chronic  toxicity 
information  for  aquatic  life  and  derive 
the  criteria  maximum  concentrations 
(acute  criteria)  and  criteria  continuous 
concentrations  (chronic  criteria)  which 
the  Agency  recommends  to  protect 
aquatic  life  resources.  The  proposed 
criteria  announced  today  are  not 
intended  to  protect  human  health  and 
do  not  address  human  health  concerns. 

Correction  of  Table 

This  notice  corrects  a  table  in  the 
Federal  Register  notice  on  the 
availability  of  draft  documents 
proposing  Ambient  Water  Quality 
Criteria  for  the  protection  of  aquatic  life 
for  two  chemicals  which  appeared  at  58 
FR  61910.  In  the  table  on  page  61911, 
the  column  headed  Proposed  FW  acute 
criterion  for  the  entry  Aniline  is 
corrected  to  read  28  ng/L  and  the 
column  headed  Proposed  FW  chronic 
criterion  for  the  entry  Aniline  is 
corrected  to  read  14  (ig/L.  The  table  as 
corrected  is  shown  below: 


PoUutar< 


iniline , 


CWA 
307(a) 

priority 
poMant 


No 
Yes 


Proposed 

FW  acute 

cnterJon 


28>ig/L 
1.300(19/ 
L 


Proposed 

SW  acute 

criterion 


77  tign. 
270  MQ/L 


Proposed 

FW 
chronic 
critenon 


14(ig/L 
530H9/L 


Proposed 

SW 
chronic 
criterion 


37ng/L 
IIOmq/L 


Request  for  Comments 

EPA  is  soUciting  comments  on  the 
iroposed  criteria  documents  and 
-xtending  the  comment  period  for  an 
dditional  60  days  to  March  25,  1994.  If 
ssued  in  final  form,  the  proposed 
lOcuments  would  supersede  material 
pecific  to  the  aquatic  life  toxicity  of 
tiese  chemicals  as  published  in  any 
revious  ambient  water  quality  criteria 
ocuments.  Specifically,  Acute  and 
:hronic  Criteria  for  the  protection  of 
quatic  life  within  proposed  "Ambient 
iquatic  Life  Water  Quality  Criteria  for 
.4-DIMETHYLPHENOL"  would,  upon 


finalization,  supersede  guidance  given 
in  the  previous  Ambient  Water  Quality 
Criteria  for  2,4-dimethylphenol  (USEPA, 
1980).  The  proposed  criteria  were 
derived  using  improved  procedures  and 
additional  information. 

The  Agency  is  soliciting  additional 
toxicological  data  on  the  pollutants 
covered  by  today's  notice.  Data  suitable 
(as  specified  in  the  Agency's  guidelines 
for  developing  aquatic  life  criteria)  for 
determining  the  bioconcentration  of 
Aniline  in  freshwater  (FW)  or  saltwater 
(SW)  organisms  is  of  particular  interest 
The  Agency  is  also  soliciting  comments 


on  the  scientific  basis  for  the  criteria 
values,  the  appropriate  analytical 
techniques  for  measuring  attainment  of 
criteria,  and  the  allowable  duration  and 
frequency  for  exceeding  the  criteria.  The 
proposed  criteria  announced  today,  if 
published  in  final  form,  would  serve  as 
guidance  to  the  States  in  developing 
water  quality  standards  pursuant  to  40 
CFR  part  131. 

Dated:  January  18, 1994. 
Martha  G.  Prothro, 

Deputy  Assistant  Administrator  for  Water. 
|FR  Doc.  94-1623  Filed  1-25-94;  8:45  am) 
MLUNO  CODE  66«>-S0-P 
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ENVIRONMENTAL  PROTECTION 
^GENCY 

;OPPTS-41040;  FRL-4750-0] 

mirty-Third  Report  of  ttie  TSCA 
ntefagency  Testing  Committee  to  ttie 
Administrator;  Receipt  of  Report  and 
=tequest  for  Comments 

VGENCY:  Environmental  Protection 
\gency  (EPA). 
VCTION:  Notice. 

JUMMARY:  The  TSCA  Interagency 
resting  Committee  (ITC),  established 
jnder  section  4(e)  of  the  Toxic 
Substances  Control  Act  (TSCA). 
xansmitted  its  Thirty-Third  Report  to 
lie  Administrator  of  EPA  on  November 
19.  1993.  As  noted  in  this  Report,  which 
s  included  with  this  notice,  the  ITC 
■evised  the  Priority  Testing  List  by 
•emoving  2  chemicals  and  4  chemical 
'roups  from  the  List  for  priority 
:onsideration  by  the  EPA  Administrator 
or  promulgation  of  test  rules  under 
iection  4(a)  of  the  Act.  The  chemicals 
jeing  removed  are  2,4-dinitrophenol 
md  3,4-dimethylphenol.  The  groups 
leing  removed  are  imidazolium  and 
Jthoxylated  quaternary  ammonium 
:ompounds  (8  chemicals),  brominated 
lame  retardants  (23  chemicals),  and 
ilkyl  phosphates  (20  chemicals).  The 
Report  indicates  that  removal  of  these 
;hemicals  and  chemical  groups  from  the 
'Jst  should  be  interpreted  oa\j  as  a 
eordering  of  priorities  and  not  a 
itatemeat  that  the  testing  recommended 
earlier  has  been  oompletfid  or  is  not 
leeded.  Prior  to  removing  chemicals 
rom  the  List,  the  ITC  reviewed  about  80 
rSCA  section  8ta)  reports  and  850 
rSCA  eectioo  8(d)  studies.  The  ITC  is 
iharing  summaries  of  these  reviews 
vith  appropriate  EPA  programs  offices 
md  other  concerned  Federal  agencies  to 
issist  them  in  risk  assessment  and 
nanagement  activities. 

There  are  no  additions  to  the  Priority 
Vesting  List. 

EPA  invites  interested  persons  to 
iubmit  written  comments  on  the  Report. 
)ATES:  Written  comments  on  the  Thirty- 
hird  ITC  Report  should  be  submitted  by 
="ebruary  25,  1994. 

kOORESSES:  Send  six  copies  of  written 
iubmissions  to:  TSCA  Docket  Receipts 
7407),  Office  of  Pollution  Prevention 
md  Toxics,  Environmental  Protection 
Vgency,  Rm.  ET  G-99,  401  M  St.,  S\V.. 
.Vashington,  DC  20460.  Submissions 
;hould  bear  the  document  control 
lumber  (OPPTS-41040;  FRL-4750-9). 
rhe  public  record  supporting  this 
iction.  including  comments,  is  available 
or  public  inspection  in  Rm.  ET  G-102 
it  the  address  noted  above  from  12:00 


noon  to  4  p  jn.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Diviaoa 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  Street.  SW.,  Rm.  E- 
543B,  Washington.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Thirty-Third  Report  to  the 
Administrator. 

I.  Background 

TSCA  (Pub.  L.  94-469.  90  Stat  2003 
et  seq;  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemicals  and  chemical 
groups  in  order  to  develop  data  relevant 
to  determining  the  risks  that  such 
chemicals  and  chemical  groups  may 
present  to  health  or  the  environment 
Section  4(e)  of  TSCA  established  the 
Interagency  Testing  Committee  to 
recommend  chemicals  and  chemical 
groups  to  the  Administrator  of  EPA  for 
priority  testing  consideration.  Section 
4(e)  directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months.  The  most  recent 
revisions  to  this  List  are  included  in  the 
ITC's  Thirty-Third  Report.  The  Report 
was  received  by  the  Administrator  on 
November  29,  1993.  and  is  included  in 
this  Notice.  The  Report  removes  two 
chemicals  and  four  chemical  groups 
from  the  TSCA  section  4(e)  Priority 
Testing  List. 

These  chemical  substances  and 
chemical  groups  were  previously  added 
to  the  TSCA  section  8(d)  Health  and 
SaSety  Data  Reporting  Rule  (40  CFR  part 
716)  in  response  to  the  FTC  testing 
recommendations.  These  substances 
will  be  considered  for  removal  from  the 
8(d)  rule  during  the  next  8(d)  rule 
"biennial  review,"  scheduled  to  ocx:ur 
during  1995.  See  40  CFR  716.6S(b). 

II.  Written  and  Oral  Comments 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITCs 
Report.  All  submissions  should  bear  the 
identifying  docket  number  (OPPT- 
41040). 

III.  Status  of  List 

The  ITC's  Thirty-Third  Report  notes 
the  removal  of  2  chemicals  and  4 
chemical  groups  &t)m  the  Priority 
Testing  List.  The  current  TSCA  section 
4(e)  Priority  Testing  List  contains  16 
chemicals  and  12  chemical  groups,  with 
two  chemical  groups  and  7  chemicals 
designated  for  testing. 


Authority:  15  U.S.C,  2603. 
Dated:  January  11, 1994. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Thirty-Third  Report  Of  The  TSCA 
Interagency  Testing  Committee  To  The 
Administrator,  U.S.  Environmental 
Protection  Agency 

Summary:  This  is  the  33rd  Report  of 
the  TSCA  interagency  Testing 
Committee  (ITC)  to  the  Administrator  of 
the  U.S.  Environmental  Protection 
Agency  (EPA).  The  ITC  is  revising  its 
Priority  Testing  List  by  removing  two 
chemicals  and  four  chemical  groups. 
The  chemicals  being  removed  are  2,4- 
dinitrophenol  and  3,4-dimethylphenol. 
The  groups  being  removed  are 
imidazolium  and  ethoxylated 
quaternary  ammonium  compounds, 
brominated  flame  retardants,  and  alkyl 
phosphates.  These  revisions  are  based 
on  current  priorities  of  ITC  Member 
agencies  and  a  review  of  production  and 
exposure  reports  and  health  and  safety 
studies  submitted  by  manufacturers, 
processors,  and  distributors  for  these 
chemicals  and  chemical  groups. 

/.  Background 

The  TSCA  Interagency  Testing 
Committee  (ITC)  was  established  by 
subsection  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA)  "to  make 
recommendations  to  the  Administrator 
respecting  the  chemical  substances  and 
mixtures  to  which  the  Administrator 
should  give  priority  consideration  for 
the  promulgation  of  a  rule  for  testing 
under  subsection  4(a)...  At  least  every  6 
months...,  the  Committee  shall  make 
such  revisions  in  the  List  as  it 
determines  to  be  necessary  and  to 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"  (Public  Law  94-469. 
90  Stat.  2003  et  seq..  15  U.S.C.  2601  et 
seq.).  Since  its  creation  in  1976.  the  ITC 
has  submitted  32  semi-annual  Reports 
to  the  EPA  Administrator  transmitting 
the  Priority  Testing  List  and  its 
revisions.  These  Reports  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  ITC.  The  ITC 
meets  monthly  and  produces  its 
revisions  with  the  help  of  staff  and 
technical  contract  support  provided  by 
EPA.  ITC  membership  and  support 
personnel  are  listed  at  the  end  of  this 
Report. 

Following  receipt  of  the  ITC's  Report, 
the  EPA's  Office  of  Pollution  Prevention 
•nd  Toxics  may  promulgate  TSCA 
subsection  8(a)  and  8(d)  rules  that 
require  manufacturers,  processors,  and/ 
or  distributors  of  chemicals  on  the 
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Priority  Testing  List  to  submit 
production  and  exposure  data  (8a),  and 
health  and  safety  studies  (8d),  within  2 
months  of  the  rules'  effective  dates.  The 
submissions  are  indexed  and 
maintained  by  EPA.  The  ITC  reviews 
the  8(a)  and  8(d)  information  and  other 
available  data  on  chemicals  and 
chemical  groups  to  determine  if 
revisions  to  the  Priority  Testing  List  are 
necessary.  Revisions  include  changing  a 


recommendation  to  a  designation  for 
action  by  the  Administrator  within  12 
months,  modifying  the  recommended 
testing,  or  removing  the  chemical  or 
group  from  the  List. 

The  substituted  phenols  were 
recommended  for  testing  in  1990  and 
the  chemical  groups  were  added  to  the 
Priority  Testing  List  following  the 
Committee's  1986  sixth  scoring  exercise 
(Ref.  1).  The  sixth  scoring  exercise  was 


a  systematic,  computerized  chemical 
selection  procedure  for  identifying 
chemicals  of  concern,  further  deBned  by 
chemical  substructural  features  (Ref.  5). 

//.  Revisions  to  the  TSCA  Section  4(e) 
Priority  Testing  Ust 

The  ITC  removes  the  following 
chemicals  and  chemical  groups  from  the 
TSCA  Section  4(e)  Priority  Testing  List 
(Table  1). 


Table  1  .—Chemicals  and  chemical  groups  removed  from  the  TSCA  Section  4(e)  Priority  Testing  List  in  ITC's 

33rd  Report 


CAS  No. 

Chemical/Group 

Action 

Date 

51-28-5  

2,4-Dlnitrophenol 

Remove        Previousfy        Rec- 
ommended ChemtcaL 

11/93 

95_65-8  

3,4-Dimettiylphenoi 

Remove        Previously        Rec- 
ommended Ctiemtcal. 

11/93 

Imidazolium  and  ethoxylated  quaternary  ammonium  compounds 

Remove        Previously        Rec- 
ommended Chemical  Group. 

11/93 

68122-86-1   ... 

Imldazolium  compounds,  4,5-dihydro-1 -methyl-. 

68153-35-5  ... 

Ethanamlnium,  2-amino-/V-(2-aminoethyl). 

68389-88-8  ... 

Poly(oxy-1 ,2-ethanediyl),   a-[2-[bis(2-aminoethyl)-  methylammonio]-ethyl]-u- 
hydroxy-,N,N'-dicoco  acyl)  derivs.,  methyl  sulfates  (salts). 

68389-89-9  ... 

Poly(oxy-1 ,2-ethanediyl),   a-[2-{bis(2-aminoethyl)-  methylamnrronioj-ethyll-o- 
hydroxy-.N.N'-t)is(hydrogenated  tallow  acyl)  derivs.,  methyl  sulfates  (salts). 

68410-69-5  ... 

Poty(oxy-1 ,2-ethanediyi),   a-(2-[l)is(2-aminoethyl)-   methylammonio)-ethyl]-u>- 
hydroxy-,  N,N'-ditallow  acyl  derivs.,  methyl  sulfates  (salts). 

68413-04-7  ... 

Poly(oxy-1 ,2-ethanediyl),         a-[2-[bis(2-aminoethyl)-         methylammontoj- 
methylethyl)-o)-hydroxy-,  N.N'-di  tallow  acyl  derivs.,  methyl  sulfates  (salts). 

68554-06-3  ... 

Poty(oxy-1 ,2-ethanediyl),        a-[3-[bis(2-aminoethyl)-        methylammoniol-2- 
hydroxypropyl]-o)-hydroxy-,  N-  coco  acyl  derivs.,  methyl  sulfates  (salts). 

« 

70914-09-9  ... 

Poly(oxy-1 ,2-ethanediyl),    a-I2-[bis(2-aminoethyl)-   methylammonio]-ethyl]-(i)- 
hydroxy-,  N,N'-d(-C,4-i6  acyl  derivs.,  methyl  sulfates  (salts). 

Bromlnated  flame  retardant*  * 

RenrK>ve        Previously        Rec- 
ommended Ct>emical  Group. 

11/93 

118-79-6  _ 

2,4,6-Tribromophenol. 

632-79-1   

Tetrabromophthalic  anhydride. 

3296-90-0  _... 

Dibromoneopentyl  glycol. 

3258&-7&-4  ... 

Ethylene  t>is(tetrabromophthaltmide). 

41291-34-3  ... 

Ethylene  bis(5.6-dibromonortx>mane-2,3-  dicartxjximide). 

57137-10-7  ... 

Tribrominated  polystyrene. 

61262-53-1   ... 

Ethylene  bis(pentat)romophenoxide). 

Bromlnated  flame  retardants  > 

Remove        Previousfy        Rec- 
onrmiended  Chemical  Group. 

11/93 

74-97-5  

Bromochloromethane. 

87-10-5  

3,4',5-Trit)romosalicylanilide. 

87-83-2  

2,3,4,5,6-Pentabromotoluene. 

87-84-3  

1,2,3,4,5-Pentatxomo-6-chlorocyclohexane. 

9&-13-9  

2,3-Dibromopropanol. 

593-60-2  

Vinyt  txomide. 

615-58-7  

2,4-Dibromophenol. 

4162-45-2  -... 

Ethoxylated  tetrabronx>btsphenol  A 

25327-89-3  „. 

Tetrabromobisphenol  A,  b<s(allyl  ether). 

30554-72-4  . 

Tetrabromodichlorocyctohexane. 

• 

30554-73-6  . 

Tribfomotriehtofocydohexarw. 

« 
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Table  1.— Chemicals  and  chemical  groups  removed  from  the  TSCA  Section  4(e)  Priority  Testing  List  in  ITC's 

33rd  Report— Continued 


CAS  No. 

Chemical/Gfoup 

Action 

Date 

36483-57-6  ... 

Tribromooeopentyl  alcohol. 

55205-38-4  ... 

Tetrabcomobtsph€fX)<  A  {fiacrylate. 

68955-41-9  ... 

Alkanes.  C,o-Ci6.  bixxTKxhIoro. 

69882-11-7  ... 

2.4-(or  2,6}-Dibfomophenol.  homopolymer. 

88497-56-7  ... 

Benzene,  et^eny^,  homopolymer,  brominated. 

•  - 

Alkyt  phosphates 

Remove         Previously        Rec- 
ommended Chemical  Group. 

11/93 

78^0-0  

Triethyl  phosphate. 

78-42-2  

Tris(2-ethythexyl)  phosphate. 

78-51-3  

Tris(2-butoxyethy1)  phosphate. 

107-66-4  

Di-n-butyl  phosphate. 

126-71-6  

Triisobutyl  ptrosphate. 

126-73-8  

Tri-n-butyl  phosphate. 

298-07-7  

Dl(2-ethylhexyl)  phosphate. 

812-00-0  

Mooomethyl  phosphate. 

1070-03-7  

Mono(2-ethylh€)(yl)  phosphate. 

1498-51-7  

Ethyl  dichlorophosphate. 

1623-15-0  

n-Butyl  phosphate. 

1623-24-1   ..... 

Monoisopropyl  phosphate. 

2968-09-0  

Monooctadecyt  phosphate. 

3900-04-7  

Monohexyl  phosphate. 

3991-73-9  

Monooctyl  phosphate. 

7057-92-3  

DhOKlodecyl  phosphate. 

7332-46-9  

2-(2-Butoxyethoxy)ethanol  phosphate  (3:1). 

12645-31-7  ... 

2-Ethyltiexyl  phosphate. 

12751-23-4  ... 

Dodecyl  phosphate. 

27215-10-7  ... 

Diisooctyl  phosphate. 

•  Brominated  flame  retardarrts  were  recommended  as  2  groups  in  the  25th  Report  (7  chemicals)  and  26th  Report  (16  chemicats). 


///.  Rationale  for  the  revisions 

A.  ITC's  Activities  During  this  Reporting 
Period 

During  the  6  months  covered  by  this 
Report,  May  through  October  1993.  the 
rrC  reviewed  the  8(a)  and  8(d) 
submissions  and  oti),er  available  data  for 
chemicals  and  chemical  groups 
recommended  in  its  22nd,  23rd.  25th. 
26th.  and  27th  Reports.  The  Federal 
Register  citations  for  the  8(a)  and  8(d) 
rules  and  the  number  of  8(d)  studies 
reviewed  by  the  ITC  for  each  chemical 
or  chemical  group  are  summarized  in 
the  following  Table  2.  Approximately  80 
TSG\  8(a)  reports  were  reviewed  by  the 
ITC;  but  the  exact  number  is  not 
reported  for  each  chemical  or  group  to 
protect  TSCA  Confidential  Business 
information. 


Table  2.—  Number  of  TSCA  sec- 
tion 8(0)  studies  reviewed  by  the 

ITC  FOR  chemicals  AND  CHEMICAL 
GROUPS    discussed    IN    THIS    33RD 

Report 


Chemical/Group 


TSCA  Section  ^.^ 

8(a)  and  8(d)  l/^J. 

Rutes  FR  Cita-  ^J^T 

tions  *^^ 


2.4-DirutropherK>l  

56  FR  42688, 

August  29. 

1991. 

3,4-Dimethylphenol .. 

56  FR  42688, 

August  29, 

1991. 

Imidazolium  and 

53  FR  18211, 

ethoxylated  qua- 

May 20, 

ternary  amrrronium 

1988. 

compounds. 

Brominated  flame 

54  FR  51131, 

retardants  •. 

December 

12.  1989. 

Brominated  flame 

55  FR  39780. 

retardants  •. 

September 

28,  1990. 

13 


13 


90 


192 


268 


Table  2.—  Number  of  TSCA  sec- 
tion 8(D)  STUDIES  reviewed  BY  THE 
ITC  FOR  CHEMICALS  AND  CHEMICAL 
GROUPS    DISCUSSED    IN   THIS   33RD 

Report— Continued 


Chemical/Group 


TSCA  Section  o/h\ 

8(a)  and  8(d)  |'^ 

Rules  FR  Cita-  ^ir 

tions  '«5 


Alkyl  phosphates  55  FR  39780.      313 

September 
28.  1990. 

•  Brominated  flame  retardants  were  rec- 
ommended as  two  groups  in  the  25th  and 
26th  Reports. 

Also  during  this  reporting  period,  the 
ITC  reevaluated  the  priority  for  testing 
these  chemicals  and  chemical  groups  at 
the  urging  of  EPA  in  view  of  current 
EPA  and  Member  agency  priorities.  The 
ITC  has  determined  that  the  chemicals 
and  groups  listed  in  its  recent  Reports 
are  of  higher  priority  than  some  of  the 
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chemicals  recommended  in  earlier 
Reports  and  is  reordering  priorities  to 
reflect  this  determination.  For  the 
chemicals  removed  from  the  List,  the 
FTC  will  forward  to  the  appropriate  EPA 
program  office(s),  or  other  Federal 
Government  organizations,  its  review  of 
8(d)  studies  and  other  relevant 
information  to  assist  them  in  risk 
assessment  and  management  activities, 
regulatory  actions,  or  for  renomination 
to  the  TSCA  section  4(e)  Priority  Testing 
List.  The  ITC  will  also  include  these 
TSCA  8(d)  summary  reports  in  the 
public  docket  supporting  this  ITC 
Report.  In  those  cases  in  which  the 
testing  recommendations  originally 
made  by  the  ITC  have  not  been  met,  the 
ITC  encourages  manufacturers, 
processors,  and  distributors  of  the 
removed  chemicals  to  conduct 
voluntary  testing  programs  to  provide 
the  recommended  test  data. 

B.  Specific  Rationales 

1.  2.4-Dinitropbenol  and  3,4- 
DimethylphenoL  These  substituted 
phenols  were  nominated  to  the  ITC  by 
EPA  in  June  1990  and  added  to  the 
Priority  Testing  List  in  November  1990. 
Chemical  fate,  health  effects  and 
ecological  effects  testing  were 
recommended  as  described  in  the  FTC's 
27th  Report  to  the  EPA  Administrator 
(56  FR  9534,  March  6,  1991).  The 
rationale  for  recommending  health 
effects  testing  of  these  chemicals  was  to 
provide  needed  test  data  to  increase  the 
confidence  for  EPA's  Reference 
Concentrations  (RfC)  and  Reference 
Doses  (RfD).  The  rationale  for 
recommending  chemical  fate  and 
ecological  effects  testing  was  to  provide 
data  that  could  be  used  by  EPA  to  assess 
ecological  risk. 

Based  on  a  review  of  8(d)  studies  for 
these  chemicals,  the  recommended 
testing  has  not  been  conducted. 
However,  the  ITC  decided  that  these 
testing  recommendations  are  currently 
of  relatively  lower  priority  than  others 
and  removes  these  chemicals  &om  the 
Priority  Testing  List. 

2.  Imidazolium  and  ethoxylated 
quaternary  ammonium  compounds. 
Imidazolium  and  ethoxylated 
quaternary  ammonium  compounds  were 
recommended  for  health  effects, 
chemical  fate  and  ecological  effects 
testing  in  the  ITC's  22nd  Report  (53  FR 
18196,  May  20,  1988).  The  major 
concerns  were  for  long-term  dermal 
consumer  exposure,  toxicity  to  aquatic 
organisms  and  persistence  in  aquatic 
environments.  For  this  33rd  Report,  the 
ITC  reviewed  toxicity  and  exposure  data 
summarized  in  the  22nd  Report,  data 
submitted  to  EPA  under  TSCA  sections 
8(a)  and  8(d)  and  reports  from  the 


Chemical  Specialties  Manufactiuing 
Association  (CSMA)  describing 
structures,  testing  and  uses  of 
imidazolium  and  ethoxylated 
quaternary  ammonium  compounds  in 
fabric  softeners,  and  studies  on  health 
effects,  chemical  fate  and  ecological 
effects  (Ref.  2.  3,  and  4).  After  reviewing 
all  these  studies,  the  ITC  concludes  that 
there  is  no  additional  suspicion  of 
health  hazard  or  human  exposure  for 
these  quaternary  ammonium 
compounds  and  that  potential  effects  to 
aquatic  organisms  are  likely  to  be 
mitigated  by  the  binding  of  these 
quaternary  ammonium  compounds  to 
particulate  organic  carbon.  For  these 
reasons,  the  ITC  believes  that  the 
previously  recommended  testing  is  not 
of  sufficiently  high  priority  at  this  time. 
The  imidazolium  and  ethoxylated 
quaternary  ammonium  compounds  are, 
therefore,  being  removed  from  the 
Priority  Testing  List.  If,  in  the  future, 
sufficient  concerns  arise  regarding  the 
health  or  ecological  effects  of  these 
compounds,  individual  members  of  this 
group  may  be  designated  for  testing. 

3.  Brominated  Flame  Retardants.  Two 
groups  of  brominated  flame  retardants 
were  added  to  the  Priority  Testing  List 
in  November  1989  and  May  1990. 
Chronic  health  and  ecological  effects 
and  physical/chemical  properties  and 
persistence  testing  were  recommended 
for  a  group  of  seven  brominated  flame 
retardants  in  the  ITC's  25th  Report  (54 
FR  51114.  December  12.  1989). 
Physical/chemical  properties  and 
persistence  testing  were  recommended 
for  a  group  of  16  brominated  flame 
retardants  in  the  ITC's  26th  Report  (55 
FR  23050.  June  5,  1990).  Based  on 
review  of  "TSCA  section  8(a)  and  8(d) 
submissions,  available  production  data 
and  EPA's  testing  priorities,  the  ITC 
removes  the  brominated  flame 
retardants  from  the  Priority  Testing  List. 
The  most  recent,  available  production 
data  reviewed  by  the  ITC  were 
submitted  to  EPA  in  response  to  the 
1990  TSCA  Inventory  Update  Rule  (55 
FR  39586.  September  27, 1990)  and  the 
8(a)  rules. 

Fifteen  of  the  brominated  flame 
retardants  are  being  removed  from  the 
List  because  they  are  not  known  to  be 
domestically  produced  or  imported  in 
substantial  quantities.  These  include  3 
from  the  25th  Report:  ethylene 
bis(tetrabromophthalimide)  (32588-76- 
4);  ethylene  bis(5,6-dibromonorbornane- 
2.3-dicarboximide)  (41291-34-3)  and 
ethylene  bis{pentabromophenoxide) 
(61262-53-1)  and  12  from  the  26th 
Report:  3,4'.5-tribromo-  salicylanilide 
(87-10-5);  2.3.4.5.6-pentabromotoluene 
(87-83-2);  1.2.3.4.5-pentabromo-6- 
chlorocyclohexane  (87-84-3);  2.3- 


dibromopropanol  (96-13-9);  2.4- 
dibromophenol  (615-58-7);  ethoxylated 
tetrabromobisphenol  A  (4162-45-2); 
tetrabromobisphenol  A  bis(allyl  ether) 
(25327-89-3); 

tetrabromodichlorocyclobexane  (30554- 
72-4);  tribromotrichlorocyclohexane 
(30554-73-5);  tribromoneopentvl 
alcohol  (36483-57-5); 
tetrabromobisphenol  A  diacrylate 
(55205-38-4)  and  Co-iB 
bromochloroalkanes  (68955—41-9). 

Tribrominated  polystyrene  (57137- 
10-7)  from  the  25di  Report;  2.4-(or  2,6)- 
dibromophenol  homopolymer  (69882- 
11-7);  and  brominated  polystyrene 
(88497-56-7)  from  the  26th  Report  are 
being  removed  from  the  List  because 
they  are  f)olymers  with  a  lower      , 
probability  of  absorption  into  biological 
tissues  than  nonpolymeric  organic 
chemicals. 

Dibromoneopentyl  glycol  (3296-90-0) 
from  the  25th  Report  as  well  as 
bromochloromethane  (74-97-5)  and 
vinyl  bromide  (593-60-2)  from  the  26th 
Report  are  being  removed  from  the  List 
because  their  health  effects  are 
reasonably  well  characterized  and  their 
occupational  and  environmental 
exposures  can  be  estimated. 

2,4.6-Tribromophenol  (118-79-6)  and 
tetrabromophthalic  anhydride  (632-79- 
1)  from  the  25th  Report  are  being 
removed  from  the  List  at  this  time  to 
give  adequate  priority  to  recently 
identified  testing  needs  for  other 
chemicals. 

The  ITC  has  prepared  a  report 
summarizing  its  review  of  the  TSCA 
8(d)  studies  for  transmittal  to  the  EPA's 
Existing  Chemical  Program  and  other 
appropriate  Federal  Government 
organizations  for  possible  risk 
assessment  and  management  activities, 
regulatory  actions,  or  for  renomination 
to  the  TSCA  section  4(e)  Priority  Testing 
List.  This  TSCA  8(d)  summary  report  is 
included  in  the  public  docket 
supporting  this  ITC  Report. 

4.  Alkyi  phosphates.  Twenty  alkyl 
phosphates  were  added  to  the  Priority 
Testing  List  in  May  1990.  Physical/ 
chemical  properties  and  persistence 
testing  were  recommended  in  the  ITC's 
26th  Report  to  the  Administrator  (55  FR 
23050.  June  5.  1990). 

The  following  13  alkyl  phosphates  are 
being  removed  from  the  Priority  Testing 
List  because  they  are  not  known  to  be 
domestically  produced  or  imported  in 
substantial  quantities:  dibutyl 
phosphate  (107-66-4),  triisobutyl 
phosphate  (126-71-6).  monomethyl 
phosphate  (812-00-0),  mono(2- 
ethylhexyl)  phosphate  (1070-03-7), 
monobutyl  phosphate  (1623-15-0), 
mono(isopropyl)  phosphate  (1623-24- 
1),  monooctadecyl  phosphate  (2958-09- 
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monohexyl  phosphate  (3900-04-7), 
mooctyl  phosphate  (3991-73-9),  di-/i- 
decyl  phosphate  (7057-92-3),  2-(2- 
toxy)ethanol  phosphate  (7332-46-9), 
decyl  phosphate  (12751-23-4)  and 
sooctyl  phosphate  (27215-10-7). 
resting  to  provide  physical/chemical 
jperties  and  persistence  data  for 
jutyl  phosphate  (126-73-8)  is  being 
iducted  under  TSCA  section  4  (54 
,  33400,  August  14, 1989).  The 
naining  6  aUcyl  phosphates  have 
jstantial  production  volumes:  triethyl 
osphate  (78-40-0),  tris(2-ethylhexyl) 
osphate  (78-42-2),  tris(2- 
toxyethyl)  phosphate  (78-51-3),  di(2- 
lylhexyl)  phosphate  (298-07-7),  ethyl 
iilorophosphate  (1498-51-7)  and  2- 
ylhexyl  phosphate  (12645-31-7). 
e  ITC  is  removing  them  from  the 
ority  Testing  List  because  they  are  not 
jufficiently  high  priority  at  this  time. 
Dibutyl  phosphate,  which  the  ITC  is 
noving  frtim  the  Priority  Testing  List 
:ause  it  is  not  substantially  produced 
the  U.S.,  is  currently  being  tested  as 
■t  of  the  Organisation  for  Economic 
operation  and  Development  (OECD) 
■eening  Infonnation  Data  Set  (SIDS) 
)gram.  The  six  "substantially- 


produced"  alkyl  phosphates  being 
removed  from  the  List  at  this  time  are 
on  OECD's  High  Production  Volume  list 
of  chemicals  and  may  be  subject  to  SIDS 
testing  in  the  future.  Therefore,  the  ITC 
has  forwarded  a  report  summarizing  its 
information  on  the  alkyl  phosphates  to 
the  U.S.  representative  to  the  OECD 
SIDS  program.  The  ITC  has  prepared  a 
report  simimarizing  its  review  of  the 
TSCA  8(d)  studies  to  send  to  the  EPA's 
Existing  Chemical  Program  and  other 
appropriate  Federal  Government 
organizations  for  possible  risk 
assessment  and  risk  management 
activities,  regulatory  actions,  or  for 
renomination  to  the  TSCA  section  4(e) 
Priority  Testing  List.  This  TSCA  8(d) 
summary  report  is  included  in  the 
public  docket  supporting  this  ITC 
Report. 
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IV.  The  TSCA  Section  4(e)  Priority 
Testing  List,  as  Revised  November  1993 

The  following  chemicals  and 
chemical  groups  remain  on  the  Priority 
Testing  List  as  revised  by  the  ITC  in 
November  1993. 


The  TSCA  Section  4(e)  Priority  Testing  List  (November  1993) 


uort 
23 


Date 


Chemical/Group 


Action 


23 


26 
27 
27 
27 
27 
27 
27 
27 
27 
27 
28 
28 
28 
28 
29 
29 
30 
30 
31 
31 


November  1988 
November  1988 
Novemtjer  1 988 
November  1988 
November  1988 
November  1988 

May  1990  

Novemtser  1990 
November  1990 
November  1990 
November  1990 
November  1990 
November  1990 
November  1990 
November  1990 
November  1990 

May  1991  

May  1991  

May  1991  

May  1991  

November  1991 
November  1991 

May  1992  

May  1992  

January  1993  .... 
January  1993  .... 


Butyraldehyde  

Tetrakis(2-chlofoethyi)ethylene  diphosphate 

Tris(l,3-<Jichloro-2-propyl)  phosphate 

Tris(1<hk3ro-2-propyl)  phosphate  

Tris(2-ctik3ro-1 -propyl)  phosphate  

Tris(2<hloroethyi)-phosphate  

Isocyanates 

Acetop^enone 

Phenol 


W,A/-Dimethylaniline  

Ethylacetate  

2,6-Dimethylphenol „,. „ 

Aldehydes  „ „ 

AAphenyH-naphthylamine „ 

Sutfones 

Suttstantially  produced  chemicals  in  need  of  subchronic  toxicity  testing 

Acetone 

Thiophenol  „ 

m-Dinitrobenzene „ 

CyarK>acrylates  „ 

White  phosphorus 

Alkyl-,  bromo-,  chtoro-.  hydroxymethyt  diaryl  ethers 

Sitoxanes  

ChtoroaikyI  phosphates  

OSHA  chemfcals  with  no  dermal  toxicity  data  

Propylene  glycol  ethers  and  esters  (revised) _ 


RecommerKled. 
Recommended  with  intent- 
Recommended  with  intent- 
Reconwnended  with  intent- 
Recommerxjed  with  intent- 
RecommerxJed  with  intent- 
Recommended  with  intent- 
Designated. 
Designated. 
Designated. 
Designated. 
Designated. 

Recommended  with  intent- 
Recommended. 
Recommended. 
RecommeTKJed. 
Designated. 
Desigr^ted. 
Recomn>ended. 
Recommended. 
Recommended. 
Recommended. 
Recommended. 
Recommended. 
Designated 
Recommended. 


to-designate, 
to-designate. 
tOKtesignate. 
to-designate, 
to-designate, 
to-designate. 


to-designate. 
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The  TSCA  Section  4(e)  Priority  Testing  Ust  (November  1993)— Continued 


Report 


31 
32 


Date 


January  1993 
May  1993  


Ct)emical/Qroup 


Methyl  ethylene  glycol  ett>ers  and  esters  (revised) 

OSHA  chemicals  with  insufficient  derrnal  absorption  data 


Action 


Recommended. 
Designated. 


TSCA  Interagency  Testing  Com- 
mittee Statutory  Organizations 
AND  Their  Representatives 


Organization 


Memt>er 


Council     on      Environ- 
mental Quality. 

Department     of     Com- 
merce. 


Environmental     Protec- 
tion Agency. 


National    Cancer    Insti- 
tute. 


National  Institute  of  En- 
vironmental Health 
Sciences. 

National  Institute  for  Oc- 
cupational Safety  and 
Health. 


National  Science  Foun- 
dation. 


Occupational  Safety  and 
Health  Administration. 


Vacant 

Willie  E.  May. 

Memljer 
Edward  White, 

Alternate 

Dave  Williams, 
Memt>er 

Lois  Dicker,  Al- 
ternate 

Thomas  P.  Cam- 
eron, Member 

Richard  Adam- 
son,  Alternate 

En'ol  Zeiger, 
Memtjer 

Robert  W. 
Mason,  Mem- 
ber 

Henryka  Nagy, 
Alternate 

Carter  Kimsey, 
Memtjer,  Chair 

Jarvis  L.  Moyers, 
Alternate 

Christine  Whit- 
taker,  Memtjer, 
Vice  Chair 

Surerxtor  Ahir, 
Alternate 


TSCA  Interagency  Testing  Com-  TSCA  Interagency  Testing  Com- 
mittee Statutory  Organizations  mittee  Statutory  Organizations 
AND  Their  Representatives—  and  Their  Representatives— 
Continued  Continued 


Organization 


Memtwr 


Organization 


Memt>er 


Liaison  Organizations  and 
Their  Representatives. 

Agency  for  Toxic  Sut>- 
stances  and  Disease 
Registry. 

Consumer  Product 

Safety  Commission. 


Department     of     Agri- 
culture. 


Department  of  Defense 


Department  of  the  Inte- 
rior. 


Food  and  Daig  Adminis- 
tration. 


National  Library  of  Med- 
icine. 


National  Toxicology  Pro- 
gram. 


William  Cibulas, 
Member 

Val  Schaetfer, 
Member 

Lakshmi  C. 
Mishra.  Alter- 
nate 

Donald  Derr, 
Memt)er 

Cliff  Rice,  Alter- 
nate 

Randall  S. 
Wentsel,  Menv 
ber 

Jim  Petty,  Mem- 
tter 

Barnett  A. 
Rattner,  Alter- 
nate 

Edwin  J.  Mat- 
thews. Memljer 

Raju  Kammula, 
Alternate 

Vera  Hudson, 
Member 


Counsel 


Victor  A.  Fung, 
Memtier 

Mary  Ellen  Le- 
vine,  Office  of 
the  General 
Counsel,  EPA 


Technical    Support    Con-    Syracuse  Re- 
tractor, search  Cor- 
poration 


ITC  Staff 


John  D.  Walker. 
Executive  Di- 
rector 

Norma  S.L  Wil- 
liams. Execu- 
tive Assistant. 
TSCA  Inter- 
agency Testing 
Committee, 
U.S.  EPA/ 
OPPT(7401) 
401  M  St.. 
SW..  Washing- 
ton. D.C. 
20460.  (202) 
260-1825. 
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JST  OF  PUBUC  LAWS 

lota:  The  list  o(  Public  Laws 
or  the  first  session  o(  the 
03d  Congress  has  been 
ompteted  and  will  resume 
«hen  bills  are  enacted  into 
iw  during  \he  secorxJ  session 
t  ttie  103d  Congress,  wtvch 
ortver)e8  on  January  25, 
994. 


y 


>  cumulative  list  o<  Public 
aws  for  the  first  session  of 
te  103d  Congress  was 
ubfished  In  Part  IV  of  the 
ederai  Register  on  Jarujary 
1994. 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  hancfbook  Is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  fonrrat,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:    *#;i-ii  ^.  . 
*              *>*-j->                                                                              Charge  your  order. 

\ZT?C  If 9  easy! 

M.  Cjij^  please  send  me  the  following  indicated  publications:  To  fix  rour  orders  and  lr>quir(et-(202)  S12-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $S.50  each.  S/N  069-OGO-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


(Street  address) 


I I  VISA  or  MasterCard  Account 


I 


(City.  State,  ZIP  Code) 

L 


(Credit  card  expiration  dale) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Orders,  Superintendent  of  E>ocuments,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yhid,  enter  my  subscription(s)  as  follows: 


Ortef  Procassing  Code: 

*  6216 


Charge  your  order. 
IfsEasyl 


To  fax  your  orders  (202)  512-223: 
subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  PEtyment: 

I I  Check  ftyable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-C 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  includmg  area  code) 


(Purchase  Order  No.) 

YES    NO 
May  we  make  your  name/address  available  to  other  mailers?  lJ   I    I 


(Authorizing  Signature)  (I/94 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


^■^.^^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I — I  Y£S,  please  send  me  the  following: 


Order  Process^  Code 

* 


Charge  your  order. 
Its  Easyl 


To  fax  your  orders  (202)  512-2250 
-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

-copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ 

postage  and  handling  and  are  subject  to  change. 


.  International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  lype  or  print) 


(Additional  address/anention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES    NO 

May  we  make  your  name/address  availat>lc  to  other  mailen?  O   □ 


Please  Choose  Method  of  Bayment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
U  GPO  Deposit  Account        I    I    M    I    I    I    I  -  □ 
I — I  VISA  or  MasterCard  Account 


DIE 


(Credit  card  expiration  dale) 


Tltank  you  for 
your  order! 


(Authorizing  Signature)  ,!>t,j, 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  R\  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Vdiume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Trtles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Pubncadons  Order  Form 


w  ^  J 


\mutfM 


^^^^»  *  Charge  your  ordm: 

♦6962  irt  e8«y/ 

I»fcMeT>pe«rPrtat^wm  is  aligned  for  typewriter  use.)  lb  te  joor  ofden  md  to«iuW»-«»5  512-225* 

Prices  include  legular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Titlr 

Wee 
Each 

Ibtal 
Price 

1 

O2\-60f2-Wm-9 

CatalOK-Bestsellin);  Government  Books 

FREE 

FREE 

■ 

DNil-for 

PoUkatim* 

i 

(Company  or  personal 


(Please  type  or  priat) 


CAdditioiial  address/attestioa  Hne) 


PIcast  Ommc  Me(be4  af  Paymoit; 

LJ  Check  payable  to  the  Superintendent  of  Documents 

n 


(Street  address) 


(City.  State,  ZIP  Code) 

L 


LJ  GPO  Deposit  Account 

O  VISA  or  MasteiCatd  Accauot 

IN  ITTn 


^D 


(DaytiaKi 

Mafl  order  to: 

New  Ordcn,  SupeilBtewJcut  oi  DocwDCBti 

Ra  Box  371954,  PUtriwrsh,  FA  15250-7954 


(Craiit  card  expiradoo  date)        Thank  you  for  your  order! 


(Signature) 


^^^tM  ^  ^V 


Public  Papers 
of  the 

Presidents 
oftiie 
United  States 


Annual  voiumei  conlainini  the  pwMtc  mMsaget 
and  ■lalemenlt.  news  conference*,  and  other 
•elected  paper*  releaaed  by  the  White  Houm 

Volumes  for  the  following  years  arc  availabte:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 

1M3 

(Book  I) 431.00 


itas 

(Book  II). 

1M« 

(BookO-- 

1M4 

(Book  II). 


(Book  I) JMJi 

loss 

(Book  II) 


(Book  I) $an» 


(Book  II). 


1M7 
(Book  I)- 

lit7 
(Book  II). 

1988 
(Book  I) . 


(Bookll). 


George  Bush 

1989 

(Book  1) 4384W 

1989 

(Book  n) MIJW 

1990 

(Book  I) .$41.00 

1990 

(Bookll) 441 JW 

1991 

(Book  I) 441.00 

1991 

(Book  II) 444.00 

1992 

(Book  I) „ 447.00 

1992 

(Book  U) 449il0 


...4SS40 


Published  by  (he  Office  of  the  Federal  Register.  National 
Archives  and  Records  Adminisiralion 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


(Rev.  1/M) 


■  »* 


FEDERAL  REGiyTER  SUBSCRffiERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

iffective  January  W^,  1994s  the  price  for  the  Federal  Resister  wiit  increase  and  be  offered' 

s  follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  yoo  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regiriations  List  of  Sections  Affiected  (LSA),  all  for  $4900)0  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $444.00  per  year. 

row  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

bu  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
I  your  subscription. 

T  RENEWAL  TIME 

.t  renewal  time,  to  keep  this  im[X)rtant  subscription  coming — you  can  continue  to  receive  the 
Dmplete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
id  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

r  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  followmg  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

^en  your  current  subscription  expires,  you  wiM  receive  a  renewal  notice  to  continue  the 
)mplele  Federal  Register  service.  At  that  time,  you  wiH  also  receive  an  order  form  for  the  daily 
ideral  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

D  know  when  to  expect  the  renewal  notice,  diecfc  the  top  line  of  your  subscription  mailing  label 
>T  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  PR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC  94 


MD    20747 


© 


Primed  on  rccNclcil  pupcr 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICROFORM-EDITION.  THIS  REPRODUCTION 
IS  MADE  FROM  THE  BEST  COPY  AVAILABLE. 


1-27-94 
Vol.  59 


No.  18 


■  B  • 

y    — ^2^^ 

«  a  ■ 

■  MM 

■  a 

a 

—  ^ 

a  a  ^ 

^  m 

'         f  \ 

^  tm  m 


Thursday 
January  27, 1994 


^m 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Wfishinglon,  DC  20W2 


SECOND  CLASS  NEWSPAPER 

Postaqp  and  Fi't-s  PditJ 

US  GovernriKMiI  Prinlinc|  Office 

ilSSN  0097  6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


1-; 
Vo 
Pa 


1-27-94 

Vol.  59        No.  18 

Pages  3771-3980 


S       8 


Thursday 
January  27,  1994 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 


_     5      E       5 


■  8 


n 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday.  January  27,  1994  /  Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  C3ffice  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended,  44  US.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.5  Government  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  anJ 
Executive  Orders  and  Federal  agency  docuiSents  having  general 
applicability  and  legal  effect,  doomaents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  $490  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00  for  each  group 
of  pages  as  actually  bound;  or  $1.50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Docxmients.  or  charge  to  your  GPO  Deposit  Account,  VISA  or 
MasterCard.  Mail  to:  New  Orders.  Superintendent  of  Documents. 
P  O.  Box  371954.  Pittsburgh.  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


FOR: 

WHO; 
WHAT; 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  briermgs  (approximately  3  hours)  to  present 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulaLons. 

2.  The  relaUonship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Feoeral  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  Information  necessary  tc 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  February  17  at  900  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room.  800  North  Capitol  Stree* 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriplions: 
Paper  or  fiche  202-783-3238 

Assistance  with  public  subscriptions  512-2303 

Single  copies/back  copies: 
Paper  or  fiche  783-3238 

Assistance  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  nurabert.  se«  the  Reader  Aids  section 
•t  the  end  of  tliis  issue. 


® 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


m 


Contents 


Federal  Register 
Vol.  59.  No.  18 
Thursday,  January  27,  1994 


Administrative  Conference  of  the  United  States 

NOTICES 

Agency  adjudication;  model  procedure  and  practice 

regulations,  3840 
Meetings: 
Rulemaking  Committee,  3840 

Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
Israel,  3840-3841 

Agricultural  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Biotechnology  risk  assessment  research  program,  3978- 
3980 

Agricultural  Stabilization  and  Conservation  Service 

RULES 

Conservation  and  environmental  programs: 
Wetlands  reserve  program,  3772-3776 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Agricultural  Stabilization  and  Conservation  Service 

See  Cooperative  State  Research  Service 

See  Farmers  Home  Administration 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China.  3847-3849 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act, 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Biotechnology  risk  assessment  research  program,  3978- 

3980 
Special  research  program — 
Aquaculture  research,  3974-3976 

Defense  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  3850 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabihtation 
Research — 
Rehabilitation  research  and  training  centers;  correction. 
3850 


Employment  and  Training  Administration 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 
General  administration  letters — 
Trade  adjustment  assistance  for  workers  program; 
implementation,  3871-3878 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements,  availability,  etc.. 
Commercialization  projects  for  renewable  energy 
technologies,  3850-3851 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  industrial  competitiveness  through  energy, 
environment,  and  economics  program.  3854-3855 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Global  change  research  with  unmanned  aerospace 
vehicles,  3851-3853 


Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

North  Carolina,  3792-3794 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  3808-3809 
Montana,  3804-3808 
Ohio,  3809-3811 
Water  pollution  control; 
Water  quality  standards — 
Sacramento  River,  San  Joaquin  River  and  San  Francisco 
Bay  and  Delta,  CA;  surface  waters;  protection 
criteria;  hearing,  3829-3830 
NOTICES 
Agency  information  collection  activities  under  0MB 

review,  3858-3859 
Meetings. 
National  environmental  goals  project,  3859 
Ozone  Transport  Commission.  3859 


IV 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday,  January  27.  1994  /  Contents 


Farm  Credit  Administration 

RULES 

Fann  credit  system: 
Funding  and  fiscal  a&irs,  loan  policies  and  operations, 
and  funding  operations — 
First  lien  existence;  documentation.  3785-3787 

Farmers  i-iome  Administration 

RULES 

Program  regulations: 
Supervised  bank  accounts  and  multi-housing  reserve 
hmds;  coimtersignature  by  Agency  official  to  reduce 
fraud,  waste,  and  abuse,  3776-3779 

Federal  Aviation  Administration  I 

RULES 

Air  carrier  certification  and  operations: 

Major  repair  data  development  (SFAR  No.  36).  3936-3941 
Airworthiness  directives: 

VVytwomia  Sprzetu  Komunikacyjqego.  3787-3788 
Class  E  airspace.  3788-3789 

Standard  instrument  approach  procedures,  3789-3792 
PROPOSED  RULES 
Airworthmess  directives: 

British  Aerospace.  3798-3801 

Pratt  &  Whitney,  3797-3798 
Class  E  airspace,  3801-3803 
Rulemaking  petitions;  suoimary  and  disposition.  3796 

NOTICES 

Exemption  petitions;  simimary  and  disposition,  3917-3918 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  3918-3919 

Federal  Communications  Commission 

RULES 

Commercial  operator  Ucense  examinations,  3794-3795 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied. 
etc.,  3859-3860 

Federal  Deposit  Insurance  Corporation 

RULES 

Capital  maintenance: 
Risk-based  capital  guidelines,  multifamily  housing  loans; 
pohcy  statement.  3779-3785 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  3931 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Cahfornia.  3860 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Niagara  Mohawk  Power  Corp.  et  al.,  3853-3854 

Environmental  statements;  availabiUty.  etc.: 
Garkane  Power  Association,  Inc.,  3856 
Turlock  and  Modesto  Irrigation  Districts,  CA.  3857 

Public  Service  of  New  Hampshire;  National  Register  of 
Historic  Places;  restricted  service  list  for  programmatic 
agreement  for  managing  properties,  3855 

Applications,  hearings,  determinations,  etc.: 
AES  Power  Co..  3855 
Columbia  LNG  Corp  et  al,  3855-3856 


ESBI  Energy  O&M.  Inc..  3856 

Mice.  Inc..  3856 

National  Fuel  Gas  Supply  Corp.,  3856-3857 

OkTex  Pipeline  Co.,  3857 

Tuscarora  Gas  Transmission  Co.  et  al.,  3857 

Wilhams  Natural  Gas  Co.,  3858 

Federal  Reserve  System 

PROPOSED  RULES 

Consumer  leasing  (Regulation  M): 
Review  and  comments  solicitation.  3796 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Delta  smelt  and  Sacramento  splittail 

Hearing.  3829-3830 
Findings  on  petitions,  etc..  3824-3825 
Marbled  murrelet — 

Critical  habitat  designation,  3811-3824 
Spruce-fir  moss  spider,  3825-3829 
Endangered  Species  Convention: 
Appendices  and  amendments.  3830-3838 

Food  and  Drug  Administration 

PROPOSED  RULES 

Pubhc  information: 

Identities  protection  of  reporters  of  adverse  events  and 
patients;  disclosure  rules  preemption.  3944-3950 
NOTICES 
Meetings: 

Advisory  committees,  panels,  etc.,  3860-3862 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Indian  Affairs  Bureau 

PROPOSED  RULES 

National  Indian  Forest  Resources  Management  Act; 

implementation,  3952-3966 
NOTICES 

Rejected  statute  of  limitations  claims;  Hst,  3970-3971 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  3862-3863 

Inter-American  Foundation 

RULES 

Conflict  of  interests,  3771-3772 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
NOTICES 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  3968 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 


k 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday.  Januar}^  27.  1994  /  Contents 


International  Trade  Administration 

NOTICES 

Antidumping: 
Coumarin  from — 

China,  3841-3842 
Large  electric  motors  from — 

Japan, 3843-3844 
Stainless  steel  bar  from — 

Brazil  et  al.,  3844-3846 
Staples  and  staple  machines  from — 

Sweden,  3844 
Countervailing  duties: 
Phthalic  anhydride  from — 

Venezuela.  3842-3843 
United  States-Canada  free-trade  agreement;  binational  panel 

reviews: 
Magnesium,  pure  and  alloy,  from — 

Canada,  3847 

Canada;  correction,  3846-3847 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Anti-theft  deactivatable  resonant  tags  and  components. 

3867-3868 
Sputtered  carbon  coated  computer  disks  and  products 

containing  same,  including  disk  drives,  3868 
Tape  dispensers,  3868-3869 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Transportation,  Inc..  3869-3870 

Indiana  &  Central  Ohio  Railroad  Co.,  Inc.,  3870 

NEBKOTA  Railway.  Inc.,  3871 
Railroad  services  abandonment: 

Maine  Central  Railroad  Co.,  3870-3871 

Labor  Department 

3ee  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Donner  und  Blitzen  River,  OR;  wild  and  scenic  river 
management  plan  and  corridor  boundary  maps; 
availability,  3867 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  3931-3933 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Consultative  Group,  Humanities  National  Endowment- 
State  Councils  Partnership,  3878 
Humanities  Panel.  3878-3879 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eligibility;  determinations.  3919-3924 
Rear  hatch,  tailgate,  and  back  door  opening  in  crashes  and 

occupant  ejection  through  back  area;  report  availability, 

3924-3925 


National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Regional  centers  for  transfer  of  manufacturing  technology: 
Matching  funds  requirements.  3803-3804 

NOTICES 

Grants  and  cooperative  agreements;  availabihty,  etc.: 
Materials  Science  and  Engineering  Laboratory;  ceramics, 
metallurgy,  etc.;  correction.  3934 
Virtual  libraries  and  electronic  document  interchange  open 
systems  technology  research  and  development 
consortium;  opportunity  to  join:  correction,  3934 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  3863 
National  Center  for  Research  Resources.  3863-3864 
National  Heart,  Lung,  and  Blood  Institute,  3864-3865. 

3867 
National  Institute  of  Allergy  and  Infectious  Diseases. 

3866 
National  Institute  of  Diabetes  and  Kidney  Diseases,  3866- 

3867 
National  Institute  of  Mental  Health,  3865 
National  Institute  on  Deafriess  and  Other  Communication 

Disorders.  3866 
National  Institute  on  Drug  Abuse,  3865-3866 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Rulemaking  petitions; 

National  Fishing  Association;  Atlantic  highly  migratory 
species;  correction,  3838-3839 
NOTICES 
Permits; 

Marine  mammals,  3847 

National  Science  Foundation 

NOTICES 

Meetings: 

Earth  Sciences  Proposal  Review  Panel,  3879 

Geosciences  Special  Emphasis  Panel.  3879 
Privacy  Act: 

Systems  of  records,  3879-3881 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority,  3881-3882 
Applications,  hearings,  determinations,  etc.. 

Illinois  Power  Co.,  3882 

Personnel  Management  Office 

NOTICES 

Meetings: 
National  Partnership  Council.  3882 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Resolution  Trust  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability 
Todds  Tavern,  VA.  et  al.  3916-3917 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday,  January  27.  1994  /  Contents 


»curities  and  Exchange  Commission 

TICES 

immittees;  establishment,  renewal,  termination,  etc.: 

Consumer  Affairs  Advisory  Committee,  3882-3883 

If-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  3883-3888 

Chicago  Board  Options  Exchange,  Inc.,  388^-3891 

Chicago  Stock  Exchange.  Inc.,  3888-3889 

Municipal  Securities  Rulemaking  Board.  3891-3894 

New  York  Stock  Exchange.  Inc.,  3894-3895 

Options  Clearing  Corp  ,  3895-3900 

Participants  Trust  Co..  3900-3901 

^plications,  hearings,  determinations,  etc.: 

Alger  Fund  et  al.,  3910-3911 

Daily  Money  Fund  et  al,  3901-3905 

Equitable  Variable  Life  Insurance  Co.  et  al..  3905-3908 

Laurel  Funds.  Inc..  et  al.  3911-3915 

Material  Sciences  Corp..  3915-3916 

United  of  Omaha  Life  Insurance  Co.  et  al.,  3908-3910 

nail  Business  Administration 

ncES 

saster  loan  areas: 

Missouri,  3916 

setings;  district  and  regional  advisory  councils: 

Montana,  3916 

Rhode  Island,  3916 

xtile  Agreements  Implementation  Committee 

e  Committee  for  the  Implementation  of  Textile 
Agreements 

ansportation  Department 

e  Federal  Aviation  Administration 

e  National  Highway  Traffic  Safety  Administration 

TICES 

jetings: 

Commercial  Space  Transportation  Advisory  Committee. 
3917 

)ited  States  Information  Agency 

iTlCES 

ants  and  cooperative  agreements;  availability,  etc.: 
Mongoha;  citizens  action  groups  project,  3925-3927 


Thai  local  government  project,  3927-3930 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Transportation.  Federal  Aviation 
Administration.  3936-3941 

Part  Hi 

Department  of  Health  and  Human  Services.  Food  and  Drug 
Administration,  3944-3950 

Part  IV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  3952- 
3966 

Part  V 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  3968 

Part  VI 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  3970- 
3971 

Part  VII 

Department  of  Agriculture,  Cooperative  StatP  Research 
Service,  3974-3976 

Part  VIII 

Department  of  Agriculture,  Cooperadve  State  Research 
Service  and  Agricultural  Research  Ser\'ice,  3978-3980 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  Issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 


\ 


f 


Federal  Register  /  Vol.  59,  No.  18  /  Thursday,  January  27.  1994  /  Contents 


Ml 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

5  CFR 

Ch.  LXill 3771 

7  CFR 

703 3772 

1902 3776 

1930 3776 

12  CFR 

325 3779 

515 3785 

PropoMd  RuIm: 

213 3796 

14  CFR 

39 3787 

/■^  3788 

97  (2clocumente) i3789. 

3791 

121 3936 

127 3936 

135 3936 

145 3936 

PropoMd  RuIm: 

Ch.  1 3796 

39  (2  documents) 3797, 

3798 

71  (2  documents) 3801. 

3802 

15  CFR 
Proposed  Rul«a: 

290 3803 

21  CFR 

Proposed  Rules: 

20 3944 

25  CFR 

Proposed  Rules: 

163 .3952 

40  CFR 

271 3792 

Proposed  Rules: 

52  (3  documents) 3804, 

3808. 3809 
131 3829 

47  CFR 

13 3794 

SO  CFR 
Proposed  Rules: 

17  (5  documents) 3811, 

3824, 3825, 3829. 3830 

23 3832 

285 3838 

630 3838 

678 3838 


u 


Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  18 
Thursday,  January  27.  1994 


This  sectron  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>tished  under 
50  trffes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  RegulatKxis  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  ksted  in  tne  first  FEDERAL 
REGISTER  issue  of  each  week. 


INTER-AMERtCAN  FOUNDATION 
5  CFR  Chapter  LXIII 
22  CFR  Part  1001 

RIN  3209-AAOO,  3209-AAO4,  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Inter- 
American  Foundation 

AGENCY:  Inter-American  Foundation. 
action:  Final  rule. 

SUMMARY:  The  Inter-American 
Foundation  ("Foundation"),  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing 
regulations  for  employees  of  the 
Foundation  that  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635.  The  Foundation  is  also 
repealing  its  regulations  that  were 
superseded  by  these  standards  and  by 
the  executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adolfo  A.  Franco,  Designated  Agency 
Ethics  Official,  or  Evan  M.  Koster, 
Alternate  Designated  Agency  Ethics 
Official,  Inter-American  Foundation, 
901  N.  Stuart  Street,  Arlington,  VA 
22203.  Telephone  703-841-3800. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  a  final 
rule  entitled  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch"  (Standards).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557  and 
57  FR  52583.  The  Standards,  codified  at 
5  CFR  part  2635  and  effective  February 
3. 1993,  established  uniform  standards 


of  ethical  conduct  that  apply  to  all 
executive  branch  personnel. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  The  Foundation,  with  OGE's 
concurrence,  has  determined  that  the 
following  supplemental  regulations, 
being  codified  in  part  7301  of  new 
chapter  LXIII  of  5  CFR,  are  necessary  to 
the  successful  implementation  of  the 
Foundation's  ethics  program.  By  this 
rulemaking,  the  Foundation  is  also 
repealing  its  regulations  at  22  CFR  part 
1001  which  have  been  superseded  by 
the  Standards  and  by  OGE  regulations  at 
5  CFR  part  2634,  Executive  Branch 
Financial  Disclosure,  Qualified  Trusts, 
and  Certificates  of  Divestiture.  ' 

II.  Analysis  of  the  Regulations 

Section  7301.101     General 

New  §  7301.101(a)  of  5  CFR  explains 
that  the  supplemental  regulations  apply 
to  employees  of  the  Inter-American 
Foundation,  with  the  exception  of 
members  of  the  Foundation's  Board  of 
Directors  and  Advisory  Council,  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635. 
Section  7301.101(a)  also  provides  a 
cross-reference  to  the  executive  branch- 
wide  financial  disclosure  regulations 
contained  in  5  CFR  part  2634. 

The  head  of  each  executive  branch 
agency  is  required  by  5  CFR  2638.202(b) 
to  appoint  a  designated  agency  ethics 
ofTicial  and  an  alternate  agency  ethics 
official  to  carry  out  the  duties  specified 
in  5  CFR  2638.203.  Section  7301.101(b) 
specifies  that  the  Foundation's  General 
Counsel  will  serve  as  its  designated 
agency  ethics  official  and  that  the 
Deputy  General  Counsel  will  serve  as 
the  alternate  agency  ethics  official. 
Section  7301.102  of  these  supplemental 
regulations  gives  the  designated  agency 
ethics  official  and  the  alternate  the 
additional  responsibility  of  approving 
requests  for  prior  approval  to  engage  in 
compensated  outside  teaching,  speaking 
and  writing  activities. 

Section  7301.102    Prior  Approval  for 
Outside  Teaching,  Speaking  and  Writing 

Under  5  CFR  2635.803,  an  agency  that 
determines  it  is  necessary  or  desirable 
for  the  purpose  of  administering  its 
ethics  program  may,  by  supplemental 


regulation,  require  its  employees  to 
obtain  prior  approval  before  engaging  in 
specific  tvpes  of  outside  activities. 
Under  22  CFR  1001.5(c),  which  is  being 
repealed  by  this  final  rule,  the 
Foundation  has  required  its  employees 
to  obtain  prior  approval  to  engage  in 
outside  teaching,  lecturing  or  writing. 
To  ensure  compliance  with  the 
executive  branch-wide  limitations  on 
teaching,  speaking  and  writing  at  5  CFR 
2635.807.  and  based  on  its  experiences 
with  the  similar  requirement  that  has 
been  in  effect  under  22  CFR  1001.5(c), 
the  Foundation  has  determined  that  it  is 
desirable  for  the  administration  of  its 
ethics  program  to  continue  to  require 
Foundation  employees  to  obtain  prior 
approval  to  engage  in  compensated 
teaching,  speaking  and  writing.  Section 
7301.102  (a),  thus,  imposes  such  a 
requirement  for  prior  approval  by  the 
designated  agency  ethics  official  or  the 
alternate  agency  ethics  official.  To 
ensure  that  approval  is  granted  in 
accordance  with  applicable  standards.  5 
CFR  7301.102(b)  provides  that  approval 
shall  be  granted  only  upon  a 
determination  that  the  outside  teaching, 
speaking  or  writing  is  not  expected  to 
involve  conduct  prohibited  by  statute  or 
Federal  regulations,  including  5  CFR 
part  2635. 

III.  Repeal  of  Foundation  Employee 
Responsibilities  and  Conduct 
Regulations 

Because  the  Foundation's  regulations 
on  Employees  Responsibilities  and 
Conduct  have  been  superseded  by  the 
new  executive  branch  standards  of 
ethical  conduct  and  financial  disclosure 
regulations.  5  CFR  parts  2634  and  2R35. 
the  Foundation  is  repealing  all  of 
existing  22  CFR  part  1001.  To  ensure 
that  Foundation  employees  are  on 
notice  of  the  ethical  standards  and 
financial  disclosure  requirements  to 
which  they  are  subject,  the  Foundation 
is  replacing  its  old  standards  at  22  CFR 
part  1001  with  a  new  standard  at  22 
CFR  1001.1  which  cross-references  5 
CFR  parts  2634  and  2635,  as  well  as  the 
Foundation's  supplemental  regulations 
at  5  CFR  part  7301. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (b)  and  (d)(3)),  the  Foundation  has 
found  that  good  cause  exists  for  waiving 
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as  unnecessary  and  contrary  to  the 
public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  effectiveness  as  to  the  rules  and 
repeals.  Public  comment  is  unnecessary 
b^ause  these  regulations  merely  revoke 
existing  regulations  in  accordance  with 
previously  issued  Government-wide 
regulations  and  make  non-substantive 
amendments.  In  addition,  since  these 
regulations  relate  to  agency  management 
and  personnel  they  are  exempt  from 
notice  and  comment  under  5  U.S.C.  553 
(a)(2). 

Executive  Order  12866 

In  promulgating  these  final 
regulations,  the  Foundation  has  adhered 
to  the  regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
These  regulations  have  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Executive  order, 
as  they  deal  with  agency  organization, 
management,  and  personnel  matters  and 
are  not.  in  any  event,  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

The  Foundation  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  these  regulations 
will  not  have  a  significant  impact  on 
small  business  entities  because  they 
affect  only  Foundation  employees. 

Paperviork  Reduction  Act 

The  Foundation  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

5  CFR  Part  7301 

Conflict  of  interests.  Government 
employees. 

22  CFR  Part  1001 

Conflict  of  interests.  Government 
employees. 

Dated:  Januarv'  11.  1994. 
Adolfb  A.  Franco, 
CenemI  Counsel.  Inter- American  Foundation. 

Approved:  January  14. 1994. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Inter-American 
Foundation,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  title  22  of  the  Code  of 
Federal  Regulations,  ns  follows: 


TtTLE  5-{AMEN0ED] 

1.  A  new  chapter  LXm,  consisting  of 
part  7301.  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  U(ll(-tNTER-AMERICAN 
FOUNDATION 

PART  7301— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  INTER- 
AMERICAN  FOUNDATION 

7301.101  General. 

7301.102  Prior  approval  for  outside 
teaching.  sp)eaking  and  writing. 

Authority:  5  U.S.C.  7301;  E.O.  12674.  54 
PR  15159.  3  CFR.  1989  Comp..  p.  215.  as 
modified  by  E.O.  12731.  55  PR  42547.  3  CFR. 
1990  Comp.  p.  306;  5  CFR  2635.105. 
2635.803;  5  CFR  2638.202(b). 

§7301.101    General. 

(a)  Purpose.  In  accordance  with  5  CFR 
2635.105,  the  regulations  in  this  part 
apply  to  employees  of  the  Inter- 
American  Foundation,  with  the 
exception  of  members  of  the 
Foundation's  Board  of  Directors  and 
Advisory  Council,  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635,  directors  and  other  employees  are 
subject  to  the  executive  branch  financial 
disclosure  regulations  contained  in  5 
CFR  part  2634. 

(b)  Designated  agency  ethics  official. 
For  purposes  of  this  part  and  otherwise 
as  required  by  5  CFR  2638.202,  the 
General  Counsel  of  the  Inter-American 
Foundation  shall  serve  as  the  designated 
agency  ethics  official.  The  Deputy 
General  Counsel  shall  serve  as  the 
alternate  agency  ethics  official. 

§  730 1 . 1 02    Prior  approval  for  outside 
teaching,  speaking  and  writing. 

(a)  Before  engaging  in  outside 
teaching,  speaking  or  writing,  for 
compensation,  an  employee,  with  the 
exception  of  members  of  the 
Foundation's  Board  of  Directors  and 
Advisory  Council,  shall  obtain  prior 
wTitten  approval  from  the  designated 
agency  ethics  official  or  the  alternate 
agency  ethics  official. 

(b)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
teaching,  speaking  or  writing  is  not 
expected  to  involve  conduct  prohibited 
by  statute  or  Federal  regulation, 
including  5  CFR  part  2635. 

22  CFR  CHAPTER  X— INTER-AMERICAN 
FOUNDATION 

2.  Part  1001  is  revised  to  read  as 
follows: 


PART  1001— EMPLOYEE 
RESPONSIBiLITIES  AND  CONDUCT 

Authority:  5  U.S.C  7301. 

S 1 001 .1    Cross-references  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Directors  and  other  employees  of  the 
Inter-American  Foundation  should  refer 
to  the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  Inter-American 
Foundation  regulations  at  5  CFR  part 
7301  which  supplement  the  executive 
branch  standards,  and  the  executive 
branch  financial  disclosure  regulations 
at  5  CFR  part  2634. 

(PR  Doc.  94-1693  Piled  1-26-94;  8:45  am| 
BILUNG  COOE  702S-41-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  703 

RIN  0560-AD59 

Wetlands  Reserve  Program 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  Title  XII,  section  1237  of  the 
Food  Security  Act  of  1985,  as  amended, 
was  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  to  specify  the 
number  of  acres  the  Secretary  of 
Agriculture  shall  enroll  in  the  Wetlands 
Reserve  Program  (WRP).  This  interim 
rule  amends  the  regulations  governing 
the  WRP  to  comply  with  statutory 
changes;  expand  the  number  of 
participating  States  from  9  States  to  20 
States;  revise  the  process  by  which  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  enrolls 
acreage  in  the  WRP;  and  provide  other 
changes  based  on  experience  in 
administering  the  1992  Pilot  WRP. 
DATES:  Effective  Date:  Interim  rule 
effective  January  27, 1994.  Comments: 
Comments  must  be  received  on  or 
before  February  28,  1994,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
mailed  to  James  R  McMullen,  Director, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  P.O.  Box 
2415,  room  4714-S,  Washington.  DC 
20013-2415;  telephone  202-720-6221. 
Comments  received  may  be  inspected 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays,  in 
room  4714,  South  Agriculture  Building, 
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United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Hubbard.  Conservation  and 
Environmental  Protection  Division, 
ASCS.  P.O.  Box  2415.  room  4721-S. 
Washington,  DC  20013-2415;  telephone 
202-720-9563. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  was  submitted  to  the 
O^ce  of  Management  and  Budget  for 
review  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  ASCS  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rule  making  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  any  significant 
adverse  impact  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  or 
environmental  assessment  is  not 
needed.  Copies  of  a  fmal  envirorunental 
evaluation  are  available  upon  request. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
because  it  involves  direct  payments  to 
individuals  and  not  to  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Wetlands  Reserve  Program — 10.072. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  interim  rule  at  7 
CFR  part  703  have  been  submitted  to  the 
Office  .of  Management  and  Budget  for 
expedited  approval  under  provisions  of 
44  U.S.C.  chapter  33.  Approval  of  the 
forms  is  requested  by  February  1,  1994. 
The  public  reporting  burden  for  the 
information  collections  that  would  be 
required  for  compliance  with  these 
regulations  is  estimated  to  average  39 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  interim 
rule  are  not  retroactive  and  preempt 
State  and  local  laws  to  the  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  interim  rule.  Before  an 
action  may  be  brought  in  a  Federal  court 
of  competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
program  participants  at  7  CFR  part  780 
must  be  exhausted. 

Discussion  of  Program 

The  current  regulations  in  7  CFR  part 
703,  published  as  a  final  rule  on  June  4, 
1992  (57  FR  23908),  implemented  the 
1992  pilot  WRP,  which  is  authorized  by 
title  XII  of  the  Food  Security  Act  of 
1985,  as  amended  (1985  Act).  Under  the 
WRP,  ASCS  will  purchase  easements,  in 
lump-sum  payments,  from  persons 
owTiing  cropland  who  voluntarily  agree 
to  restore  and  protect  farmed  wetlands, 
prior  converted  croplands,  substantially 
altered  lands,  and  eligible  adjacent 
acres.  Fund  and  acreage  allocations  will 
be  provided  to  States  based  on 
landowner  interest  and  other  factors  as 
determined  by  the  Deputy 
Administrator,  State  and  County 
Operations,  ASCS,  in  consultation  with 
the  Soil  Conservation  Ser\'ice  and  the 
Fish  and  Wildlife  Service.  Land  eligible 
for  enrollment  in  the  WRP  includes 
farmed  wetlands,  prior  converted 
croplands,  but  not  lands  converted  after 
December  23, 1985,  or  substantially 
altered  lands,  together  with  adjacent 
lands  on  which  the  wetlands  are 
functionally  dependent  so  long  as  the 
likelihood  of  successful  restoration  of 
such  land  and  the  wetland  values  merit 
inclusion  in  the  program  taking  into 
account  the  cost  of  restoring  the 
wetlands.  ASCS  is  also  permitted  to 
include  in  the  program: 

(1)  Farmed  wetlands,  prior  converted 
croplands,  or  substantially  altered  lands 
and  adjoining  lands  which  are  enrolled 
in  the  Conservation  Reserve  Program 
(CRP).  as  authorized  by  title  XII  of  the 
1985  Act.  with  the  highest  wetland 
functions  and  values  and  that  are  likely 
to  return  to  production  at  the  end  of  the 
CRP  contract; 

(2)  Other  wetlands  that  would  not 
otherwise  be  eligible  if  it  is  determined 
that  inclusion  in  the  program  would  add 
to  the  value  of  the  easement;  and 

(3)  Riparian  areas  that  link  wetlands 
which  are  protected  by  easements  or  by 
some  other  device  or  circumstance  that 
achieves  the  same  purpose  as  an 
easement. 


Landowners  are  not  eligible  to  receive 
funding  under  both  the  Emergency 
Conservation  Program  (ECP)  and  the 
WRP  on  the  same  acreage.  ECP 
payments  received  on  acreage  offered 
for  WRP  must  be  refunded,  provided  the 
ECP  practice  is  still  within  its  lifespan 
provisions,  before  any  WRP  payment 
will  be  disbursed. 

This  interim  rule  does  not  impact  the 
Emergency  Wetlands  Reserve  Program 
as  authorized  by  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993  (Pub.  L. 
103-75). 

Statutory  Changes 

During  fiscal  year  1992.  WRP  was 
authorized  in  the  following  States: 
California,  Iowa,  Louisiana,  Minnesota, 
Mississippi.  Missouri,  New  York,  North 
Carolina,  and  Wisconsin.  Section  1237 
of  the  1985  Act  was  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  to  specify  that  the  Secretary  shall 
enroll  in  the  WRP  a  total  of  not  less  than 
330,000  acres  by  the  end  of  1995  and  a 
total  of  not  less  than  975.000  acres 
during  1991  through  2000.  Congress  has 
appropriated  566,675.000  to  be  used  to 
enroll  no  more  than  75,000  acres  in 
fiscal  year  1994. 

This  interim  rule  amends  7  CFR  part 
703  for  WRP  to: 

(1)  With  respect  to  fiscal  year  1994 
only,  identify  enrollment  availability  in 
20  States,  including  the  nine  States  in 
the  fiscal  year  1992  pilot  program; 

(2)  Provide  for  the  appraisal  for 
easements  by  licensed  appraisers  who 
are  also  approved  by  ASCS;  and 

(3)  Make  other  changes  based  on 
experience  gained  from  administering 
the  pilot  WRP  in  fiscal  year  1992. 

List  of  Subjects  in  7  CFR  Part  703 

Administrative  practices  and 
procedures.  Appraisals,  Compliance 
procedures.  Easements,  Natural 
resources.  Technical  assistance. 
Wetlands  Reserve  Plan  of  Operations 
(WRPO). 

Accordingly,  7  CFR  part  703  is 
amended  as  follows: 

PART  703— WETLANDS  RESERVE 
PROGRAM 

« 

1.  The  authority  citation  for  7  CFP 
part  703  is  revised  to  read  as  follows: 

Authority:  Public  Law  99-198.  107  Stal. 
739;  16  U.S.C.  3837  et.  seq. 

2.  Section  703.1  is  revised  to  read  as 
follows: 

§703.1    Applicability. 

(a)  The  regulations  in  this  part  govern 
the  Wetlands  Reserve  Program  (WRP). 
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For  fiscal  year  1992  only,  the  WRP  shall 
be  available  to  producers  in  California. 
Iowa.  Louisiana,  Minnesota, 
Mississippi,  Missouri.  New  York.  North 
Carolina,  and  Wisconsin.  For  fiscal  year 
1994  only,  the  WRP  shall  be  available  in 
these  nine  States  and  in  Arkansas. 
Illinois,  Indiana.  Kansas.  Nebraska. 
Oregon.  South  Dakota,  Tennessee. 
Texas,  Virginia,  and  Washington.  These 
states  have  been  determined  to  have  a 
high  incidence  of: 

(1)  Significant  acreage  of  hydric 
cropland; 

(2)  Potential  capacity  of  restoration; 

(3)  Diversity  in  kinds  of  wetlands;  or 

(4)  Substantial  benefits  for  migratory- 
birds  and  other  wildlife. 

(b)  Under  the  WRP.  ASCS  will  accept 
voluntary  offers  of  acreage  for  the 
purchase  of  easements  from  eligible 
persons  who  have  eligible  land  with 
respect  to  which  they  agree  to  restore 
and  protect  fanned  wetlands,  prior 
converted  croplands,  or  substantially 
altered  lands,  and  eligible  adjacent 
lands.  Such  voluntary  easements  will  be 
for  the  purpose  of  restoring  the 
hydrology  and  vegetation  and  protecting 
the  functions  and  values  of  wetlands  for 
wildlife  habitat,  water  quality 
improvement,  fiood  water  retention, 
ground  water  recharge,  open  space, 
aesthetic  values,  environmental 
education,  and  other  values  determined 
appropriate  by  ASCS. 

§703.2    [Amended] 

3.  In  §  703.2,  paragraph  (0(1)  is 
amended  by  removing  the  words  "cost 
of  the  restoration"  and  adding  in  their 
place,  the  words  "costs  of  restoration 
and  of  acquiring  the  easement",  and 
paragraph  (f)(2)  is  amended  by  inserting 
the  word  "not"  after  the  word  "will". 

4.  Section  703.3(b)  is  amended  by: 

A.  Revising  the  definitions  of  "Bid". 
"Non-permanent  easement". 
"Participant",  and  "Permanent 
easement",  and 

B.  Adding  "Appraisal",  "Preliminary 
plan",  and  "Substantially  altered  lands" 
to  read  as  follows: 

§  703.3    Definitions. 

•         *         *         •         • 

(b)*   *  * 


Appraisal  means  the  agriculture  value 
of  the  easement  area  on  an  "as  is"  bases 
as  determined  by  an  appraiser  licensed 
by  the  State  in  which  the  appraisal  is 
made  and  who  is  also  approved  by 
ASCS. 

•  •  •  *  * 

Bid.  for  the  1992  Pilot  Program,  unless 
the  context  indicates  otherwise,  means 


the  total  payment  requested  by  the 
owner  for  granting  an  easement. 

Non-permanent  easement  means  a 
temporary  deed  restriction  that  is 
acquired  by  ASCS  from  an  eligible 
landowner  that  requires  the  protection 
and  maintenance  of  wetland  restoration 
on  designated  acreage. 

Participant  means  a  landowner  who 
has  an  approved  contract. 

Permanent  easement  means  a  deed 
restriction  that  lasts  through  perpetuity, 
acquired  by  ASCS  from  an  eligible 
landowner,  and  which  requires  the 
protection  and  maintenance  of  wetland 
restoration  practices  on  designated 
acreage. 

Preliminary  plan  means  a  plan  jointly 
developed  by  a  landowner.  SCS.  and 
FWS  to  provide  the  landowner  with  an 
estimate  of  the  extent  and  cost  of 
restoration  activities,  and  to  obtain 
adequate  information  to  prioritize 
intentions  to  participate. 

Substantially  altered  lands  means 
lands  which  have  not  been  and  are  not 
now  wetlands,  but  with  a  high  degree  of 
certainty  will  likely  develop  wetland 
characteristics  as  a  result  of  natural 
flooding. 

5.  Secticn  703.5  is  revised  to  read  as 
follows: 

§  703.5    Maximum  acreage  limitation. 

ASCS  will  attempt  to  enroll  into  the 
WRP  during  the  1991-2000  calendar 
years: 

(a)  A  total  of  not  less  than  330,000 
acres  through  1995;  and 

(b)  A  total  of  not  less  than  975.000 
acres  through  2000. 

6.  Section  703.7  is  amended  by 
revising  paragraphs  (a)(l)(i).  (a)(2)(i). 
(a)(2)(ii).  and  (a)(2)(iii)  to  read  as 
follows: 

$703.7    Eligible  land. 

(a)(1)*   *   * 

(i)  Is  wetland  farmed  under  natural 
conditions,  a  farmed  wetland,  prior 
converted  cropland  except  that 
converted  lands  shall  not  be  eligible  for 
enrollment  if  the  conversion  was  not 
commenced  prior  to  December  23. 1985, 
or  substantially  altered  land;  and 

(2)'   *   * 

(i)  Have  been  annually  planted  or 
considered  planted  to  an  agricultural 
commodity  in  at  least  1  of  the  5  crop 
years  1986  through  1990,  and  have  been 
capable  of  being  cropped  in  1992  or 
1993; 

(ii)  If  enrolled  under  a  CRP  contract, 
or  under  a  Federal  or  State  wetland 


restoration  program  without  an 
easement  of  at  least  30  years,  have  been 
planted  to  an  agricultural  commodity  2 
of  the  5  crop  years,  1981  through  1985; 
and 

(iii)  Not  be  used  as  a  mitigation  site 
for  Federal,  State  or  local  permit 
conditions  or  program  participation 
requirements,  or  public  or  private 
mitigation  banks. 


§703.8    [Amended] 

7.  Section  703.8(a)  is  amended  by 
revising  "Converted  wetlands"  to  read 
"Prior  converted  croplands". 

8.  Section  703. 9(b}  is  revised  to  read 
as  follows: 

§  703.9    Transfer  of  lands  from  the  CRP  to 
WRP. 


(b)  The  application  for  such  transfer 
into  the  WRP  is  agreed  to  by  ASCS.  If 
such  transfer  is  requested  by  the  owner 
and  agreed  to  by  ASCS,  then  the  CRP 
contract  for  the  property  shall  be 
terminated  or  otherwise  modified 
subject  to  such  terms  and  conditions  as 
are  mutually  agreed  upon.  Transfers 
from  CRP  to  WRP  after  the  second 
available  WRP  signup  period  will  only 
be  permitted  if  the  owner  agrees  to 
refund  all  payments  received  under  the 
CRP  since  the  close  of  the  second 
available  WRP  signup.  Further, 
Emergency  Wetlands  Reserve  Program 
signup  periods  are  not  considered  WRP 
signup  p>eriods. 

9.  Section  703.10  is  revised  to  read  as 
follows: 

§703.10    Easement  priority. 

(a)  ASCS  shall,  to  the  extent 
practicable,  in  determining  which  areas 
to  accept,  take  into  account  the-cost  of 
restoration,  the  cost  of  acquiring  the 
easement,  and  environmental  benefits 
which  would  be  acquired  through  the 
purchase  of  the  easement. 

(b)  In  evaluating  tlie  value  of 
obtaining  an  easement,  different  weights 
may  be  given  to  the  factors  for 
determining  the  priority  by  ASCS  to 
accomplish  the  goals  of  the  WRP. 

(c)  ASCS  will  rank  the  areas  offered, 
based  on  environmental  benefits  relative 
to  the  government  expenditure  using  the 
following  factors  for  determining  the 
priority: 

(1)  Habitat  for  migratory  birds, 
threatened  or  endangered  species,  fish, 
and  other  wildlife; 

(2)  Wetland  functions  and  values; 

(3)  Location  significance; 

(4)  Wetland  management 
reauirements; 

(5)  Physical  conditions  of  the  site 
including  the  likelihood  of  developing 
or  restoring  wetland  characteristics: 
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(6)  Costs  of  restoration  and  of 
acquiring  the  easement;  and 

(7)  Other  environmental  or  cost 
factors  as  determined  appropriate  by 
ASCS  to  accomplish  the  goals  of  the 
WRP  that  may  also  incorporate  ASCS 
State  office  goals  and  objectives. 

10.  Section  703.11  is  amended  by 
revising  the  section  heading  and 
revising  paragraphs  (b)(1).  (b)(2),  (c), 
and  (d)  to  read  as  follows: 

§  703.1 1    Statement  of  Intention  to 
participate. 

***** 

(b)*  •  • 

(1)  Obtains  a  preliminary  plan;  and 

(2)  Accepts  the  amount  offered  by 
ASCS  in  return  for  enrollment  in  WRP 
and  agrees  to  other  conditions  for 
participation  that  may  be  required  by 
ASCS,  including  the  creation  of  an 
easement  on  the  property.  Such 
acceptance  must  be  made  no  later  than 
15  calendar  days  after  notification  by 
ASCS  of  the  purchase  value  of  the 
easement  unless  a  later  date  is  agreed  to 
by  ASCS.  The  determination  of  which 
areas  to  accept  shall  be  at  the  exclusive 
discretion  of  ASCS. 

(c)  A  person  submitting  a  statement  of 
intention  to  participate  shall  not  be 
obligated  to  accept  an  easement. 

(dj  An  offer  is  considered  accepted 
only  if  agreed  to  by  all  owners  of  the 
property  or  their  duly  authorized 
representative. 

11.  Section  703.12  is  amended  by: 

A.  Revising  paragraph  (a)  introductory 
text, 

B.  Revising  paragraphs  (a)(l)(iv)  and 
(a)(l)(v). 

C.  Adding  paragraph  (a)(l)(vi), 

D.  Revising  paragraphs  (a)(13),  (a)(14), 
(a)(17),and  (a)(18),and 

E.  Adding  paragraph  (a)(19)  to  read  as 
follows: 

§  703.1 2    Obiigations  of  the  landowner. 

(a)  All  owners  of  land  who  accept 
ASCS'  offer  to  enroll  land  in  WRP  shall: 

(!)•*• 

(iv)  Reserve  to  ASCS  the  right  to 
permit  such  compatible  uses  of  the 
easement  area  as  may  be  identified  in 
the  WRPO; 

(v)  Reserve  to  the  landowner  those 
compatible  uses  identified  in  the  WRPO 
that  are  permitted  to  be  pursued  by  the 
landovmer;  and 

(vi)  Be  filed  in  the  appropriate  land 
records  office  within  12  months  from 
the  end  of  the  applicable  signup  period, 
unless  otherwise  determined  by  the 
Deputy  Administrator.  If  not  filed, 
ASCS  shall  terminate  the  offer  to  enroll 
in  WRP. 
***** 

(13)  Not  plant  for  harvest  an 
agricultural  commodity  on  the  enrolled 


land  subsequent  to  the  filing  of  an 
easement; 

(14)  Not  alter  the  vegetation,  except  to 
harvest  already  planted  crops  or  forage, 
or  the  hydrology  on  such  acres  after  the 
easement  is  filed,  except  as  provided  in 
the  easement  or  WRPO; 
***** 

(17)  Refrain  from  taking  any  action  on 
the  easement  area  unless  specifically 
authorized  in  the  reserve  interest 
easement  or  the  WRPO; 

(18)  Secure  any  necessary  local.  State 
and  Federal  permits  prior  to 
commencing  restoration  of  the 
designated  area;  and 

(19)  Not  allow  WRP  easements  or 
restoration  to  be  used  as  a  mitigation 
site  for  Federal,  State  or  local  permit 
conditions  or  program  participation 
requirements,  or  public  or  private 
mitigation  banks. 
***** 

12.  Section  703.13  is  amended  by: 

A.  Revising  paragraph  (c)(1), 

B.  Removing  paragraph  (c)(4), 

C.  Redesignatmg  paragraph  (c)(5)  as 
paragraph  (c)(4)  and  revising 
redesignated  paragraph  (c)(4),  and 

D.  Adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  703.13    Payments  to  landowners  by 
ASCS. 

***** 

.    (c)(1)  ASCS  shall  pay,  after  an 
easement  is  filed,  a  lump-sum  amount 
for  the  easement  as  determined  by  ASCS 
on  eligible  land.  For  all  easements, 
ASCS  shall  withhold  a  portion  of  the 
payments  that  might  otherwise  be  made 
pending  completion  of  the  restoration 
plan  for  the  property  and  ASCS  may    • 
condition  any  payment  on  satisfactory 
progress  toward  completion  of  the  plan. 
ASCS  shall  pay  no  more  than  10  percent 
per  year  of  the  total  purchase  price  for 
the  easement  pending  completion  of  the 
restoration  of  the  wetlands; 
***** 

(4)  No  easement  payment  may  be 
made  which  would  exceed  the  total 
amount  offered  for  the  property  and 
payments  may  only  be  made  if  the 
person  on  whose  account  the  payment 
is  to  be  made: 

(i)  Has  agreed  to  ail  terms  and 
conditions  of  the  program  set  out  in  this 
part; 

(ii)  Accepted  the  amount  offered  on 
the  standard  ASCS-approved  form  for 
the  WRP;  and 

(iii)  Is  in  full  compliance  with  the 
terms  and  conditions  of  the  WRP 
easement  except  to  the  extent  that  relief 
is  authorized  by  this  part  and  is 
approved  under  guidelines  issued  by 
the  Deputy  Administrator. 


(e)  Landowners  may  not  receive 
payment  under  ECP  and  WRP  on  the 
same  acreage.  ECP  payments  shall  be 
refunded,  provided  the  ECP  practice  is 
within  the  required  lifespan  provisions, 
before  a  WRP  payment  will  be 
disbursed,  unless  otherwise  determined 
by  the  Deputy  Administrator. 

13.  Section  703.15  is  amended  by 
revising  paragraphs  (a),  (b)(2),  and  (d)  to 
read  as  follows: 

§  703. 1 S    Wetlands  reserve  plan  of 
operations.  ^.f 

(a)  Prior  to  filing  an  easement  to 
enroll  land  in  the  WRP,  the  landowner 
must  have  obtained  an  ASCS  approved 
WRPO  for  the  land. 

***** 

(b)(2)  Specify  the  manner  in  which 
the  farmed  wetlands  or  prior  converted 
croplands  included  in  the  enrolled  land 
shall  be  restored,  operated,  and 
maintained  to  accomplish  the  goal  of 
the  program  together  wdth  other 
practices  which  may  be  necessary  or 
appropriate  to  accomplish  the  goals  of 
the  program,  including,  where 
appropriate: 
***** 

(d)  The  WRPO  must  be  signed  by  SCS, 
FWS,  CD,  ASCS,  and  the  landowner 
before  an  easement  is  filed.  If  agreement 
between  SCS  and  FWS  at  the  local  level 
is  not  reached  within  20  calendar  days 
of  acceptance  of  the  appraisal  by  the 
landowner,  the  WRPO  shall  be 
developed  by  the  State  Conservationist 
of  5CS  in  consultation  with  FWS. 
***** 

14.  Section  703.17(c)  is  revised  to 
read  as  follows: 

§  703.1 7    Transfer  of  land. 

•  •  •  •  • 

(c)  Any  transfer  of  the  property  prior 
to  the  filing  of  the  easement  shall  void 
any  statement  of  intention  to  participate 
and  WRP  contract,  unless  the  new 
owner  agrees  to  be  a  party  to  the 
intention  to  participate  or  the  contract 
within  60  calendar  days  of  the 
recordation  of  the  deed  transferring  the 
land  to  the  new  owner,  or  as  otherwise 
determined  by  the  Deputy 
Administrator. 

15.  Section  703.25(c)  is  added  to  read 
as  follows: 

§  703.25    Appeals. 

***** 

(c)  An  appraisal  and  supporting 
documentation  used  by  ASCS  in 
determining  property  value  are 
considered  confidential  information, 
end  shall  only  be  disclosed  as 
determined  at  the  sole  discretion  of 
ASCS. 
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Signed  at  Washingtoo.  DC  on  January  14, 
994. 

Irucs  R.  Weber, 

{ctiitg  Adznittistrator.  Agricultural 
'tabilization  and  ConservnUoa  Service. 
FR  Doc  94-1683  Filed  1-26-94;  8:45  ami 
tUJNO  COOCMlO-W-r 

anners  Home  Administration 

CFR  Parts  1902  and  1930 
UN  0S75-4B31 

»uperviS8d  Bank  Accounts  and  Multi- 
lousing  Reserve  Funds 

iGENCY:  Farmers  Home  Administration. 

;SDA. 

CHON:  Final  rule. 

AimMXn:  The  Fanners  Home 
administration  (FmHA)  amends  its 
egulations  to  require  Multi-Family 
lousing  (MFH)  reserve  accounts  be 
ubject  to  countersignature  by  an 
Agency  official  before  funds  can  be 
vithdra'wn.  Internal  Agency  reviews 
nd  audits  conducted  by  the  Office  of 
he  Inspector  General  (OIG)  indicate 
eserve  funds  are  being  improperly 
ised.  The  intended  effect  of  this  action 
s  to  curtail  reserve  fund  abuses. 
IFFECnVE  OATt:  February  28. 1994. 
OR  FURTHER  INFORMATION  CONTACT: 
ames  E.  Volhner,  Senior  Loan 
Jpecialist,  Multi-Housing  Servicing  and 
'roperty  Management  Division,  Fanners 
iome  Administration,  USDA, 
Vashington.  DC,  20250.  telephone  (202) 
'20-1060. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  final  rule  in 
:onfonnance  with  Executive  Order 
[2866,  and  we  have  determined  that  it 
s  not  a  "significant  regulatory  action." 
)ased  on  information  compiled  by  the 
Department,  we  have  determined  that 
his  final  rule:  (1)  Would  have  an  effect 
)n  the  economy  of  less  than  SlOO 
nillion;  (2)  would  not  adversely  affect 
n  a  material  way  the  economy,  a  sector 
)f  the  economy,  productivity, 
;ompetition,  jobs,  the  environment, 
}ublic  health  or  safety,  or  State,  local, 
)r  tribal  governments  or  communities; 
3)  would  not  create  a  serious 
nconsistency  or  otherwise  interfere 
.vith  an  action  taken  or  planned  by 
mother  agency;  (4)  would  not  alter  the 
judgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
-ights  and  obligations  of  recipients 
:hereof:  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
■nandates,  the  President's  priorities,  or 


principles  set  forth  in  Executive  Order 
12866. 

Intergovernmental  Consultation 

The  programs  affiected  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.405 — ^Farra  Labor 
Housing  Loans  and  Grants,  10.415 — 
Rural  Rental  Housing  Loans,  and 
10.427 — Rural  Rental  Assistance 
Payments,  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3105,  subpart  V;  48 
FR  29112,  June  24, 1983;  49  FR  2267. 
May  31, 1984;  59  FR  14088,  April  10, 
1985) 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190,  an  Envirorunental 
Impact  Statement  is  not  required. 

Civil  Justice  Sefonn 

This  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  that  Order. 
Provisions  vrithin  this  pjut  which  are 
inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900,  subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Discussion 

TTie  Agency  is  improving  FmHA 
oversight  of  MFH  reserve  accounts  by 
requiring  them  to  be  subject  to 
countersignature  in  a  supervised 
account.  Reserve  accounts  were 
previously  required  to  be  funded  and 
used  in  accordance  with  Agency 
regulations,  which  already  required  the 
prior  consent  of  the  Agency  prior  to 
withdrawing  reserve  funds.  However, 
internal  Agency  revie^A-s  and  audits 
conducted  by  the  Office  of  the  Inspector 
General  (OIG).  highlighted  various 
violations  of  Agency  regulaticms  and 
prompted  the  need  for  this  final 
rulemaking  action. 

Among  tne  most  common  concerns 
uncovered  to  date  include  the 
withdrawal  of  reserve  funds  without 
Agency  consent,  funds  being  pledged  as 
security  for  other  loans  without  Agency 
knowledge,  withdrawal  of  interest 
earned  on  reserve  funds  for  non-project 
purposes,  lenders  withdrawing  funds 
for  application  on  other  defaulted  loans. 


reserve  funds  withdrawn  at  a  lending 
institution  for  application  on  other 
debts,  and  reserve  accounts  held  at  a 
lending  institution  for  a  short  period  of 
time  before  transferring  to  another 
institution. 

The  Agency  expects  to  curtail  reserve 
fund  abuses  by  shifting  emphasis  to 
coitipliance  through  procedures  aimed 
at  preventing  abuses  (e.g..  requiring  the 
countersignature  of  Agency  officials  for 
withdrawal  of  reserve  funds  which  are 
to  be  placed  in  a  supervised  account). 
The  Agency's  earlier  procedures  relied 
on  oversig)«t  through  monitoring 
routines,  with  the  threat  of  potential 
punitive  measures  being  imposed 
should  violations  be  discovered. 

The  Agency  solicited  comments 
concerning  the  impact  of  the  proposed 
rules  on  those  holding  reserve  funds  in 
money  market  accounts,  bonds,  or 
financial  holdings  other  than  in 
checking  or  savings  accounts  in 
federally  insured  institutions.  The  prior 
rulemaking  action  also  mentioned  that 
the  Agency  is  aware  that  the  proposed 
rule  may  result  in  some  borrowers 
having  to  pay  financial  fees  or  penalties, 
which  will  erode  reserve  funds,  and  is 
concerned  that  such  adverse  impacts  be 
minimized  to  the  extent  practical.  The 
Agency  also  solicited  other  alternative 
approaches  to  curtail  reserve  account 
abuses.  The  Agency  desires  to  ensure 
that  the  rules  to  reduce  reserve  account 
abuses  are  met  in  a  practical  manner 
without  inadvertently  imposing  severe 
financial  hardship  on  existing 
borrowers. 

Discussion  of  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  (57  FR  39631- 
39635)  on  September  1. 1992,  providing 
for  a  60-day  comment  period  ending 
November  2, 1992.  The  Agency  received 
25  comments  in  response  to  its 
proposed  rulemaking  action.  A  high 
number  of  commentors  indicated  the 
rulemaking  was  not  needed  because 
existing  regulations  were  adequate  if 
properly  enforced.  Some  commentors 
were  supportive  of  the  rulemaking 
action.  Comments  were  received  about 
the  potential  abuse  of  the  authority 
granted  to  FmHA  field  representatives, 
that  the  rulemaking  action  would  cause 
undue  delays  for  approval,  impose  more 
work  on  existing  staff,  and  possibly 
warrant  requiring  fidelity  bonds  by 
Agency  personnel.  Some  commentors 
suggested  alternatives  to  the  proposed 
rulemaking  action,  such  as  requiring  all 
reserve  funds  be  remitted  to  the 
Government  for  holding  under  its 
accounting  system  until  such  time  as  a 
request  is  approved  for  a  withdrawal, 
requiring  cosignatories  only  for  problem 
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accounts,  requiring  only  some  reserve 
funds  to  be  subject  to  withdrawal, 
relying  on  account  statements  from 
financial  institutions  only,  and 
withholding  any  authorized  return  on 
owners'  investment  for  any  year  in 
which  reserve  accounts  abuses  occur. 

The  Agency  considered  the  various 
alternatives  and  determined  the 
proposed  rulemaking  action  was  needed 
and  would  not  impose  an  undue 
hardship  on  borrowers.  The  alternatives 
suggested  did  not  warrant  adoption  by 
the  Agency.  The  Agency  does  not  deem 
it  wise  to  require  reserves  to  be  remitted 
to  the  Government,  and  also  finds  such 
an  alternative  to  be  administratively 
undesirable,  in  part  because  the 
considerable  accounting  software 
modifications  needed  would  make  it 
cumbersome  to  implement.  Requiring 
co-signatures  only  for  problem  accounts 
is  not  attractive  because  it  does  not  fully 
accomplish  an  Agency  objective  of 
ensuring  abuses  are  prevented,  rather 
than  relying  on  punitive  measures.  The 
Agency  considers  its  existing  policies  to 
be  adequate  to  impose  appropriate 
punitive  measures  for  those  who  are 
trying  to  meet  program  objectives; 
however,  abuses  are  still  occurring  and 
preventive  steps  are  deemed  necessary. 
Relying  on  added  review  of  statements 
from  financial  institutions  does  not  fully 
accomplish  an  Agency  objective  of 
ensuring  abuses  are  prevented,  rather 
than  increasingly  relying  on  Agency 
monitoring  to  discover  and  punish 
abuses. 

A  high  number  of  commentors 
indicated  that  it  was  important  that  the 
Agency  be  required  to  act  timely  on 
requests  for  reserve  fund  withdrawals, 
especially  where  emergency  repairs  are 
needed.  The  Agency  expects  its 
employees  to  take  timely  action  on 
reserve  account  withdrawal  requests, 
especially  where  emergency  cases  arise. 
The  Agency  normally  expects  such 
requests  to  be  acted  on  within  5  working 
days  of  the  request  (See  7  CFR  part 
1930,  subpart  C).  However,  the  Agency 
does  not  agree  that  this  is  a  valid  reason 
to  drop  the  proposed  countersignature 
provisions. 

Agency  regulations  have  long 
required  prior  consent  before  reserve 
account  funds  are  used.  When 
circumstances  arose  where  emergency 
repairs  were  needed  during  non-federal 
working  hours  for  which  no  cash  was  on 
hand  to  pay  for  the  repairs,  operators 
ensured  such  repairs  were  made  using 
commonly  available  business  practices. 
Operators  can  normally  request  the 
work  be  billed  for  payment  within  30 
days,  or  that  the  work  be  paid  via  the 
extension  of  credit  arrangements.  Such 
work  is  then  able  to  be  repaid  at  a  later 


date,  either  through  the  authorized 
release  of  reserve  funds  for  authorized 
purposes,  or  through  an  alternative 
revenue  source  such  as  project  rents. 
However,  the  Agency  recognized  the 
need  to  permit  the  post  approval  of 
commitments  made  (e.g.,  work 
committed  under  credit  arrangements, 
etc.)  in  emergency  cases.  The  Agency 
modified  7  CFR  part  1930,  subpart  C  at 
paragraph  XIII  B  2  c  (5)  as  a  result  of 
similar  comments  in  a  separate  but 
related  rulemaking  action  to 
accommodate  such  treatment. 

A  large  number  of  respondents  also 
recommended  requiring  at  least  two 
Agency  employees  to  be  authorized  to 
countersign  for  reserve  account 
withdrawals  to  ensure  that  prompt 
action  can  be  taken  should  employees 
be  on  travel  or  leave.  Although  the 
Agency  understands  it  may  be  desirable 
to  ensure  that  at  least  two  officials  are 
authorized  to  countersign  for  reserve 
account  withdrawals,  it  may  be 
impractical  to  require  multiple  counter- 
signatures by  authorized  Agency 
officials  in  some  circumstances.  The 
Agency  does  not  object  to 
accommodating  multiple  counter- 
signatures. However,  it  does  not  desire 
to  require  multiple  signatures,  in  part, 
because  normal  business  practices 
should  not  demand  extremely  prompt 
action  on  reserve  withdrawal  requests 
even  when  emergency  situations  occur. 
There  are  ample  means  of  handling 
emergencies  in  a  prompt  manner  other 
than  by  relying  solely  on  the  immediate 
access  to  reserve  account  funds.  Also, 
some  FmHA  offices  do  not  have  two 
qualified  employees  to  authorize  reserve 
fund  withdrawals. 

The  Agency  received  a  number  of 
comments  regarding  the  use  of  reserve 
accounts.  The  information  published  in 
the  reserve  section  was  basically  the 
same  as  published  in  a  separate,  but 
related,  prior  rulemaking  action  on  7 
CFR  part  1930,  subpart  C.  Changes 
resulting  from  that  rulemaking  action 
were  separately  addressed. 

The  wording  proposed  at  paragraph 
XIII  B  2  c  (2)  of  Exhibit  B  of  part  1930, 
subpart  C,  is  being  adopted  with  a 
modification  of  the  implementation 
date.  The  Agency  is  modifying  the 
effective  date  to  be  180  days  after 
publication  of  the  final  rule  instead  of 
60  days.  This  was  deemed  necessary 
because  of  the  significant  number  of 
commentors  who  indicated  that 
establishing  accounts  requiring 
countersignature  by  Agency  officials 
would  be  cumbersome  to  implement, 
especially  if  implemented  over  a  short 
timeframe.  The  Agency  agrees  and  is 
providing  for  a  longer  implementation 
period.  The  paragraph  also  provides  that 


reserve  funds  held  just  prior  to  the 
effective  date,  in  instruments  which  are 
subject  to  monetary  penalties  for  early 
withdrawal,  may  be  temporarily  held  for 
the  time  needed  to  avoid  such  penalties. 

A  comment  was  received  concerning 
whether  borrowers  whose  accounts 
were  established  on  or  before  October 
27,  1980,  would  be  subject  to  a 
supervised  account  for  reserve  account 
funds,  since  these  accounts  were  not 
subject  to  the  required  account 
standards  set  out  in  FmHA  regulations 
for  loans  approved  after  October  27, 
1980.  The  Agency  intends  all  RRH. 
RCH,  and  all  LH  borrowers  operating 
projects  (e.g.,  all  LH  borrowers  except 
on-farm  type  borrowers)  to  establish  a 
supervised  account  for  reserve  funds. 

Comments  received  in  conjunction 
with  the  prior  rulemaking  changes  for  7 
CFR  part  1930,  subpart  C,  suggested 
reserve  accounts  be  permitted  to  be 
invested  in  other  than  federally  insured 
institutions  and  readily  marketable 
obligations  of  the  United  States 
Treasury.  The  Agency  agreed  to  make 
some  expansion  for  MFH  reserve 
accounts  as  prescribed  in  7  CFR  part 
1930.  subpart  C.  Consequently.  It  is 
necessary  to  make  a  number  of  technical 
changes  to  7  CFR  part  1902.  subpart  A 
to  be  compatible  with  these  principles. 
Those  changes  would  have  necessitated 
extensive  changes  to  numerous 
paragraphs  in  the  existing  regulation. 
Therefore,  the  Agency  determined  the 
public  would  be  better  served  to  have  a 
separate  section  covering  all  regulations 
governing  the  MFH  reserve  accounts, 
instead  of  providing  extensive 
exceptions  in  numerous  sections  of  the 
existing  regulation.  Section  1902.4  was 
added  to  the  regulation,  taking  into 
consideration  the  comments  for 
improvements  recommended  by  the 
public. 

In  addition,  a  number  of 
recommendations  were  offered  to 
improve  the  technical  implementation 
of  any  regulations  resulting  from  the 
prior  rulemaking  action.  Comments 
indicated  that  using  the  term  "bank 
statements"  when  discussing  MFH 
reserve  accounts  was  not  appropriate. 
The  Agency  agrees  and  avoided  this 
wording  when  used  in  conjunction  with 
MFH  reserve  accounts. 

A  commentor  also  desired 
clarification  as  to  whether  originals  or 
copies  of  account  activity  statements  are 
expected.  The  Agency  will  accept  either 
for  MFH  reserve  accounts.  A  commentor 
also  desired  clarification  as  to  when  the 
MFH  supervised  account  activity 
statements  will  be  provided  to  the 
Agency.  The  Agency  normally  will  not 
need  account  activity  statements. 
Accordingly,  the  Agency  made  changes 
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larify  this  intenL  Commentors  also 
e  concerned  about  the  need  and 
[uency  of  providing  MFH  reserve 
3unt  deposit  information  to  the 
tncy.  The  Agency  normally  will  not 
d  deposit  documentation, 
ordingiy,  the  Agency  made  changes 
lahfy  this  intent, 
was  recommended  that  proposed 
imaking  wording  for  §  1902. l(k]  be 
lified,  since  it  states  that  the 
erest-Bearing  Deposit  Agreement" 
xecuted  in  conjunction  with  Form 
rL\  1940-1.  The  Agency  agrees  that 
"Interest-Bearing  Deposit 
eement"  need  not  be  executed  when 
hi  reserve  accounts  are  involved.  The 
ncy  avoided  referencing  this  form 
m  it  consolidated  all  the  MFH 
rve  account  provisions  in  §  1902.4. 
commentor  indicated  that  the 
posed  revision  to  §  1902.2(a)(6)  is 
appropriately  located,  and  suggested 
ing  another  paragraph  to  cover  the 
tment  of  MFH  accounts  at 
02.2(a).  The  Agency  determined  that 
proposed  clarifying  wording  is 
ropriate  to  ensure  it  is  understood 
MFH  accounts  are  to  be  kept  in 
ervised  accounts  as  long  as  the 
■ower  is  indebted  to  the  Agency. 
vever,  the  Agency  also  agrees  that 
itional  coverage  would  help  convey 
MFH  reserve  funds  must  be 
idrawn  for  disbursement  for  an 
lorized -purpose.  Consequently,  the 
ncy  consolidated  these  related 
/isions  into  §  1902.4. 
Iso.  commentors  suggested  removing 
word  "checking"  where  it  occurs 
ughout  S  1902.14.  in  part  because 
lit  unions  and  savings  accounts  may 
be  used  when  MFH  reserve 
)unts  are  being  established.  The 
ncy  agrees  and  is  dropping  the  word 
jcking"  from  the  section  governing 
^  reserve  funds. 

of  Subjects 

Hi  Part  1902 

ccounting.  Banks.  Banking.  Grant 
jrams — Housing  and  community 
slopment.  Loan  programs — 
icuiture.  Loan  programs — Housing 
community  development 

^R  Part  1930 

ccounting.  Administrative  practice 
procedure,  Grant  programs — 
sing  and  community  development. 
n  programs — Housing  and 
munity  development.  Low-  and 
lerate-income  housing — Rental, 
orting  and  recordkeeping 
lirements. 

ccordingly,  title  7.  chapter  XVIII  of 
Gode  of  Federal  Regulations  is 
nded  as  follows: 


PART  1902— SUPERVISED  BANK 
ACCOUNTS 

1.  The  authority  citation  for  part  1902 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480; 
5  use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Loan  and  Grant 
Disbursement 

2.  The  heading  of  subpart  A  to  part 
1902  is  revised  to  read  as  follows: 

Subpart  A — Disbursement  of  Loan, 
Grant,  and  Other  Funds 

3.  Section  1902.1  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

§1902.1    GaneraL 

This  subpart  prescribes  the  policies 
and  procedures  of  the  Farmers  Home 
Administration  (FmHA)  for 
disbursement  of  funds  under  the  Loan 
Disbursement  System  (LDS),  in 
establishing  and  using  supervised  bank 
accounts,  and  in  placing  Multi-Family 
Housing  (MFH)  reserve  accounts  in 
super\'ised  bank  accoimts.  The  LDS 
system  provides  for  disbursement  of 
funds  on  an  as  needed  basis  to 
substantially  redxjce  interest  costs  %o 
FmHA  borrowers.  U.S.  Treasury,  and 
FmHA. 


4.  Section  1902.4  is  added  to  read  as 

follows: 

$1902.4    EstabUshIng  MFH  reserve 
account*  in  a  supervised  bank  account 

(a)  General  Requirements.  All  MFH 
borrowers  required  to  maintain  reserve 
accounts  must  place  the  reserve 
accounts  in  a  supervised  bank 
account(s)  which  meets  the  following 
requirements: 

(1)  Countersignature  requirements. 
The  reserve  account  must  require  that 
any  funds  withdrawn  be  countersigned 
by  an  authorized  FmHA  official 

(2)  Restrictions  on  collateral.  The 
financial  institution  holding  the  reserve 
account  must  ensure  that  the  funds  are 
not  pledged  or  taken  as  security  without 
the  Agency's  prior  consent. 

(3)  Interest  hearing.  The  reserve 
account  funds  are  encouraged  to  be 
maintained  in  an  interest-bearing 
account  The  "Interest-Bearing  Deposit 
Agreement"  set  out  in  Exhibit  B  of  this 
subpart  is  not  required  to  be  used  for 
reserve  accounts. 

(4)  Restricted  investments.  Reserve 
funds  must  be  placed  in  investments 
authorized  in  subpart  C  of  part  1930  of 
this  chapter.  The  authorized 
investments  are  deemed  to  be  of 
acceptable  risk  such  tliat  the  potential 
for  any  loss  is  minimal. 


(5)  Financial  institutions.  The  reserve 
account  must  be  maintained  in 
authorized  financial  institutions  set  out 
in  subpart  C  of  part  1930  of  this  chapter 
(e.g.,  banks,  savings  and  loan 
institutions,  credit  unions,  brokerage 
Firms,  mutual  funds,  etc.).  Generally, 
any  financial  institution  may  be  used 
provided  invested  or  deposited  funds 
are  insured  to  protect  against  theft  and 
dishonesty.  The  reserve  account  funds 
need  not  be  Federally  insured.  However, 
if  Federally  insured,  any  amount  held 
above  the  Federal  insurance  ceilings 
established  must  be  backed  by  a  pledge 
of  collateral  from  the  financial 
institution,  or  otherwise  covered  by 
non-federal  insurance  against  theft  and 
dishonesty. 

(6)  Rules  where  multiple  projects  are 
involved.  A  reserve  account(s)  must  be 
maintained  for  each  borrower.  When  a 
borrower  owns  multiple  projects, 
reserve  accounts  may  be  established  for 
each  project.  A  single  reserve  account 
may  also  be  established  by  a  borrower 
owning  multiple  projects,  provided  the 
conditions  set  out  in  subpart  C  of  part 
1930  of  this  chapter  are  met. 

(7)  Term.  Reserve  accounts  are 
exjjected  to  be  kept  for  the  full  term  of 
the  loan. 

(b)  Z>epos/fs  ond  occounf  activity 
statements. 

(1)  Deposits.  Generally,  the  FmHA 
will  not  require  the  review  or  approval 
of  deposits  or  the  use  of  Forms  FmHA 
402-1  or  FmHA  402-2. 

(2)  Account  activity  statements. 
Generally,  the  FmHA  will  not  monitor 
or  reconcile  the  reserve  account  activity 
statements  issued  periodically  by  the 
financial  institutions  holding  the  funds. 
FmHA  will  monitor  reserve  account 
levels  through  budget  reports,  audits, 
and  Agency  reserve  tracking  systems.  If 
disputes  arise  or  the  borrower  is  in 
violation  of  Agency  regulations,  the 
Agency  may  require  account  ac-tivity 
statements.  When  account  activity 
statements  are  sought,  it  will  normally 
be  sufficient  to  obtain  the  statement 
which  reflects  balances  as  of  the  last 
activity  statement  ending  period.  Form 
FmHA  402-2  is  not  required  to  be  used. 

§§1902.17-1902.49    [Added  and  reserved] 

5.  Sections  1902.17  thru  1902.49  are 
added  and  reserved. 

6.  Section  1902.50  is  added  to  read  as 
follows; 

§1902.50    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0575-0158.  Public  reporting 
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burden  for  this  collection  of  information 
is  estimated  to  vary  from  5  minutes  to 
1 V2  hours  per  response,  with  an  average 
of  0.42  hours  per  respon.se,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture.  Clearance  Officer,  OIRM, 
room  404-W.  Washington.  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(0MB  #0575-0158).  Washington.  DC 
20503. 

PART  193a-GENERAL 

7.  The  authority  citation  for  part  1930 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  U.S.C  301;  7 
CFR  2.23;  2.70. 

Subpart  C — Management  and 
Supervision  of  Multiple  Family 
Housing  BoiTowers  and  Grant 
Recipients 

8.  The  introductory  text  of  paragraph 
XIII B  2  c  of  Exhibit  B  of  subpart  C  is 
revised  to  read  as  follows: 

Exhibit  B  of  Subpart  C— Multiple 
Housing  Management  Handbook 


XIII  Accounting  and  Reporting  and  Financial 
Management  Analysis: 

*         •         •  •         • 

B.  *   •  * 
2   *    •    • 

c.  Beserve  account.  The  reserve  account  is 
a  required  account  subject  to  the 
requirements  set  out  in  this  paragraph.  The 
borrower  will  initiate  monthly  deposits  in 
this  project  account,  preferably  an  interest 
bearing  account,  starting  the  same  month  the 
first  loan  payment  is  due  FmHA.  As  projects 
age,  the  required  reserve  account  level  may 
be  adjusted  to  meet  anticipated  "life<ycle" 
needs,  including  equipment  and  facility 
replacement  costs,  by  amending  the  loan 
agreement/resolution.  All  RRH,  RCH,  and  LH 
borrowers  operating  projects  (i.e.,  all  LH 
borrowers  exclusive  of  those  on-farm  type  LH 
borrowers)  are  required  to  establish  a  reserve 
account  Effective  as  of  July  26, 1994,  reserve 
funds  will  be  required  to  be  placed  in  a 
supervised  account  The  provisions  of 
subpart  A  of  part  1902  of  this  chapter  apply. 
Reserve  funds  on  deposit  just  prior  to  this 
date  in  Instruments  which  are  subject  to 
monetary  penalties  for  early  withdrawal  may 
be  temporarily  held  for  the  time  needed  to 
avoid  such  penalties. 


Dated:  October  12, 1993. 
Bob  Nash. 

Under  Secretary  for  Small  Community  and 

Rural  Development. 

(FR  Doc.  94-1602  Filed  1-26-94;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AB23 

Statement  of  Policy  on  Risk-Based 
Capital:  Multifamily  Housing  Loans 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  618(b)  of  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991 
(RTCRRIA)  and  amends  the  FDIC's  risk- 
based  capital  guidelines  to  assign  a  50 
percent  risk  weight  to  loans  secured  by 
multifamily  residential  properties 
(multifamily  housing  loans)  that  meet 
certain  prudential  criteria  and  to  any 
securities  collateralized  by  such  loans. 
At  present,  such  loans  are  assigned  to 
the  106  percent  risk  weight  category. 
This  amendment  also  satisfies  a 
requirement  contained  in  section  305  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA)  concerning  the  application  of 
the  FDIC's  ri.sk-based  capital  guidelines 
to  multifamily  housing  loans.  The  final 
rule  also  addresses  the  section  618(b) 
requirement  that  the  FDIC's  risk-based 
capital  guidelines  take  into  account  loss 
sharing  arrangements  in  connection 
with  sales  of  multifamily  housing  loans. 
The  final  ru'e  is  intended  to  facilitate 
prudent  lending  for  multifamily  housing 
purposes. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch.  Chief,  Accounting 
Section.  Division  of  Supervision. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW..  Washington,  DC 
20429.  (202)  898-8906. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  14. 1989.  the  Board  of 
Directors  of  the  FDIC  adopted  a 
Statement  of  Policy  on  Risk-Based 
Capital  (12  CFR  part  325.  appendix  A. 
later  redesignated  as  appendix  A  to 
subpart  A  of  part  325)  which  is 
applicable  to  all  insured  state 
nonmember  banks  supervised  by  the 


FDIC  (54  FR  11500).  The  Office  of  the 
Comptroller  of  the  Currency  (OCC)  and 
the  Federal  Reserve  Board  (FRB)  have 
also  adopted  similar  risk-based  capital 
standards  for  the  banks  under  their 
supervision.  The  three  agencies  based 
their  risk-based  capital  standards  on  the 
report  on  "International  Convergence  of 
Capital  Measurement  and  Capital 
Standards"  (the  Basle  Accord)  issued  by 
the  Basle  Committee  on  Banking 
Super\'ision  in  July  1988.  In  addition, 
the  Office  of  Thrift  Supervision  (OTS) 
has  implemented  risk -based  capital 
rules  for  savings  associations. 

Under  the  FDIC's  risk-based  capital 
framework,  a  bank's  balance  sheet  assets 
and  the  credit  equivalent  amounts  of  its 
off-balance  sheet  items  are  assigned  to 
one  of  four  broad  risk  categories — 0,  20. 
50.  or  100  jjercent — according  to  the 
obligor  or.  if  relevant,  the  guarantor  or 
the  nature  of  the  collateral.  At  present, 
absent  qualifying  collateral  or 
guarantees,  claims  on  private  sector 
obligors  (other  than  depository 
institutions)  are  generally  assigned  to 
the  100  percent  risk  weight  category 
under  the  risk-based  capital  guidelines 
issued  by  the  FDIC.  the  FRB,  the  OCC. 
and  the  OTS  (collectively,  the  federal 
banking  agencies).  Thus,  multifamily 
(five  or  more  dwelling  units)  housing 
loans  and  privately-issued  securities 
collateralized  by  muhifamily  housing 
loans  are  normally  accorded  a  100 
percent  risk  weight  by  the  FDIC.» 

However,  under  the  Basle  Accord, 
"loans  fully  secured  by  mortgage  on 
residential  property  which  is  rented  or 
is  (or  is  intended  to  be)  occupied  by  the 
borrower"  are  permitted  to  be  assigned 
a  50  percent  risk  weight.  Nevertheless, 
the  Accord  admonishes  bank 
supervisory  authorities  to  apply  this 
"concessionary  weight  •   •   • 
restrictively  and  in  accordance  with 
strict  prudential  criteria.  This  may 
mean,  for  example,  that  in  some 
member  cou-ntries  the  50  per  cent, 
weight  •   •   •  will  only  be  applied 
where  strict,  legally-based,  valuation 
rules  ensure  a  substantial  margin  of 
additional  security  over  the  amount  of 
the  loan."  To  date,  the  50  percent  risk 
weight  has  been  accorded  only  to  loans 
secured  by  one-to-four  family 
residential  properties  that  meet  certain 
prudential  criteria. 


<  Miillifamil)'  tK)using  loaru  ara  also  normally 
accorded  a  100  percent  risk  weight  undpr  the  risk- 
based  capital  guidelines  of  the  FRB  and  OCC 
However,  OTS  regulations  accord  a  50  percent  risk 
weight  to  "qualifying  multifamily  mortgage  loans." 
This  type  of  loan  is  denned  as  a  "loan  on  an 
existing  property  consisting  of  5-36  dwelling  units 
with  an  initial  loan-{o-value  ratio  of  not  more  than 
ao%  where  an  average  annual  occupancy  rate  uf 
B0%  or  more  of  total  units  has  existed  lor  .it  lea^l 
one  year." 
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Section  618(b)(1)  of  the  RTCRRIA 
requires  the  federal  banking  agencies  to 
amend  their  risk-based  capital 
guidelines  to  assign  multifamily 
housing  loans  that  meet  certain  criteria 
and  any  security  collateralized  by  such 
loans  to  the  50  percent  risk  weight 
category.  In  order  for  a  multifamily 
housing  loan  to  qualify  for  this 
preferential  capital  treatment,  the  loan 
must  be  secured  by  a  first  lien  on  a 
multifamily  residential  property,  the 
loan-to-value  ratio  for  the  property  must 
not  exceed  80  percent  (75  percent  if  the 
rate  of  interest  on  the  loan  changes  over 
the  term  of  the  loan),  the  ratio  of  annual 
net  operating  income  generated  by  the 
property  (before  debt  service)  to  annual 
debt  service  on  the  loan  must  not  be  less 
than  120  percent  (115  percent  if  the  rate 
of  interest  on  the  loan  changes  over  the 
term  of  the  loan),  the  amortization 
period  for  principal  and  interest  on  the 
loan  must  not  exceed  30  years,  the  loan 
must  have  a  minimum  maturity  for 
principal  repayment  of  not  less  than 
seven  years,  and  the  loan  must  have  had 
timely  payment  of  principal  and  interest 
in  accordance  with  the  loan  terms  for  at 
least  one  year.  Section  618(b)(1)  further 
provides  that  a  multifamily  housing 
loan  must  meet  "any  other  underwriting 
characteristics  that  the  appropriate 
Federal  banking  agency  may  establish, 
consistent  with  the  purposes  of  the 
minimum  acceptable  capital 
requirements  to  maintain  the  safety  and 
soundness  of  financial  institutions." 

In  addition,  section  305  of  the  FDICIA 
(Pub.  L.  102-242, 105  Stat.  2355  (12 
U.S.C.  1828  note))  in  part  requires  the 
federal  banking  agencies  to  amend  their 
ri.sk-based  capital  standards  for  insured 
depository  institutions  to  ensure  that 
those  standards  "reflect  the  actual 
performance  and  expected  risk  of  loss  of 
multifamily  mortgages." 

Section  618(b)(2)  of  the  RTCRRIA 
requires  the  FDIC  to  amend  its  risk- 
based  capital  standards: 

To  provide  that  any  loan  fully  secured  by 
a  Tirst  lien  on  a  multifamily  housing  property 
that  is  sold  subject  to  a  pro  rata  loss  sharing 
arrangement  •  •   •  shall  be  treated  as  sold  to 
the  extent  that  loss  is  incurred  by  the 
purchaser  of  the  loan. 

This  section  then  defines  the  term 
"pro  rata  loss  sharing  arrangement"  as 
"an  agreement  providing  that  the 
purchaser  of  a  loan  shares  in  any  loss 
incurred  on  the  loan  with  the  selling 
institution  on  a  pro  rata  basis." 

Section  618(b)(3)  of  the  RTCRRIA 
then  directs  the  FDIC  to  amend  its  risk- 
based  capital  framework  "to  take  into 
account  other  loss  sharing  arrangements 
in  connection  with  the  sale"  of 
multifamily  housing  loans  "for  purposes 


of  determining  the  extent  to  which  such 
loans  shall  be  treated  as  sold."  An 
"other  loss  sharing  arrangement"  is  then 
defined  as  "an  agreement  providing  that 
the  purchaser  of  a  loan  shares  in  any 
loss  incurred  on  the  loan  with  the 
selling  institution  on  other  than  a  pro 
rata  basis." 

n.  Description  of  Proposed  Rule 

On  April  1,  1992,  the  FDIC  published 
a  proposed  rule  designed  to  implement 
the  provisions  of  section  618(b)  of  the 
RTCRRIA  (57  FR  11010).  The  preamble 
to  the  proposed  rule  further  noted  that 
implementation  of  the  proposal  would 
also  satisfy  the  provision  of  section  305 
of  the  FDICIA  concerning  the 
application  of  the  FDIC's  risk -based 
capital  guidelines  to  multifamily 
housing  loans. 

Criteria  for  Multifamily  Housing  Loans 
and  Securities 

In  order  to  achieve  the  safety  and 
soundness  objective  set  forth  in  section 
618(b)(1).  the  proposal  observed  that  it 
is  imperative  that  appropriate  criteria  be 
established  to  distinguish  between 
multifamily  housing  loans  that  are 
accorded  a  100  percent  risk  weight  and 
those  that  are  of  suHiciently  high  quality 
to  warrant  a  more  favorable  50  percent 
risk  weight.  In  this  regard,  the  proposal 
noted  that  data  reported  in  the 
Consolidated  Reports  of  Condition  and 
Income  filed  by  all  FDIC-insured 
commercial  banks  revealed  that  net 
charge-offs  of  multifamily  housing  loans 
by  such  banks  for  calendar  year  1991 
were  2.01  percent  of  multifamily 
housing  loans  outstanding.  The 
percentage  of  multifamily  housing  loans 
that  were  90  days  or  more  past  due  or 
in  nonaccrual  status  as  of  December  31, 
1991,  for  all  FDIC-insured  commercial 
banks  was  5.64  percent  of  muhifamily 
housing  loans  outstanding.  In  contrast, 
for  single  family  housing  loans,  which 
the  FDIC's  risk-based  capital  guidelines 
assign  to  the  50  percent  risk  weight 
category  if  they  meet  certain  criteria,  the 
net  charge-off  rate  for  calendar  year 
1991  was  only  0.20  percent  of  loans 
outstanding.  Single  family  housing 
loans  that  were  90  days  or  more  past 
due  or  in  nonaccrual  status  as  of 
December  31, 1991,  for  all  FDIC-insured 
commercial  banks  were  1.65  percent. 

Thus,  the  FDIC's  proposed  rule 
lowering  the  risk  weight  for  certain 
jnultifamily  housing  loans  incorporated 
the  specific  statutory  criteria  described 
in  section  I.  above  and  also  included 
four  additional  safety  and  soundness 
criteria  that  multifamily  housing  loans 
would  have  to  meet  in  order  to  receive 
a  reduced  risk  weight.  These  four 
criteria,  which  were  developed  by  the 


FDIC  after  consulting  with  the  other 
federal  banking  agencies,  provided  that: 
(1)  The  loan-to-value  ratio  used  to 
determine  the  eligibility  of  a 
multifamily  housing  loan  for  the  lower 
risk  weight  would  be  the  ratio  at  the 
time  the  loan  was  originated;  (2)  the 
loan  must  not  be  more  than  90  days  past 
due  or  carried  in  nonaccrual  status;  (3) 
the  average  annual  occupancy  rate  of 
the  property  seciu-ing  the  loan  must 
have  been  at  least  80  percent  for  at  least 
one  year;  and  (4)  the  loan  must  have 
been  made  in  accordance  with  prudent 
underwriting  standards.  Taken  together, 
the  statutory  and  proposed  additional 
criteria  were  intended  to  ensure  that 
only  those  multifamily  housing  loans 
whose  future  repayment  prospects  are 
such  that  they  expose  an  institution  to 
relatively  low  levels  of  credit  risk  would 
receive  the  more  favorable  50  percent 
risk  weight.  These  criteria  were  also 
intended  to  ensure  that  such  loans  have 
risk  characteristics  that  are  consistent 
with  the  Basle  Accord's  provisions 
regarding  the  assignment  of  a 
preferential  risk  weight. 

As  for  securities  collateralized  by 
multifamily  housing  loans,  the  FDIC 
observed  in  the  preamble  to  the 
proposed  rule  that  its  risk-based  capital 
guidehnes  presently  accord  a  50  percent 
risk  weight  to  privately-issued 
mortgage-backed  securities  that  are 
"backed  by  a  pool  of  conventional 
mortgages,"  each  of  which  meets  the 
criteria  "for  inclusion  in  the  50percent 
risk  weight  category  at  the  time  the  pool 
is  originated."  Such  seciuities  must  also 
meet  a  number  of  safety  and  soundness 
criteria  that  are  specified  in  the 
guidelines.  Therefore,  by  operation  of 
the  existing  language  on  privately- 
issued  mortgage-backed  securities  in  the 
FDIC's  risk-based  capital  guidelines,  the 
proposal  stated  that  the  explicit 
addition  of  multifamily  housing  loans  to 
the  50  percent  risk  weight  category 
would  have  the  effect  of  lowering  to  50 
percent  the  risk  weight  for  privately- 
issued  mortgage-backed  securities 
collateralized  by  such  loans,  provided 
the  multifamily  housing  loans  that  back 
these  securities  qualify  for  a  50  percent 
risk  weight  at  the  time  the  securities  are 
originated. z 

Loss  Sharing  Arrangements 

The  FDIC's  existing  risk-based  capital 
guidehnes  do  not  specifically  address 
how  asset  sales  involving  various  forms 


-  In  addition,  in  general,  the  FDIC's  risk-based 
capital  guidelines  currently  assign  a  20  percent  risk, 
weight  to  mortgage-t>acked  securities  collateralized 
by  multifamily  bousing  loans  that  have  been  issued 
or  guaranteed  by  a  U.S.  Government-sponsored 
agency.  The  Tinal  rule  does  not  change  the 
treatment  of  these  mortgage-backed  securities. 
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of  loss  sharing  arrangements  are  to  be 
handled  by  a  selling  bank.  This  is 
because,  for  purposes  of  applying  the 
risk-based  capital  standards,  a  bank's 
balance  sheet  assets  are  determined  in 
accordance  with  the  instructions  for  the 
preparation  of  the  Consolidated  Reports 
of  Condition  and  Income  (Call  Report). 
Thus,  the  instructions  for  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  are  the  source  for  guidance  on 
determining  the  extent  to  which  assets 
such  as  multifamily  housing  loans  are 
treated  as  sold  when  there  is  a  loss 
sharing  arrangement  covering  the  assets. 
The  proposed  rule  therefore  sought  to 
implement  the  section  618(b) 
requirement  that  the  FDIC's  risk-based 
capital  guidelines  take  into  account  loss 
sharing  arrangements  on  sales  of 
multifamily  housing  loans  by 
referencing  the  relevant  Call  Report 
instructions. 

With  respect  to  sales  subject  to  pro 
rata  loss  sharing  arrangements,  the  Call 
Report  instructions  direct  banks  to 
report  these  transactions  in  a  manner 
that  is  consistent  with  the  language  of 
section  618(b)(2)  quoted  in  section  I 
above.  These  instructions  state  that: 

If  the  risk  retained  by  the  seller  is  limited 
to  some  fixed  percentage  of  any  losses  that 
might  be  incurred  and  there  are  no  other 
provisions  resulting  in  retention  of  risk, 
either  directly  or  indirectly,  by  the  seller,  the 
maximum  amount  of  possible  loss  for  which 
the  selling  bank  is  at  risk  (the  stated 
percentage  times  the  sale  proceeds)  shall  be 
reported  as  a  borrowing  and  the  remaining 
amount  of  the  assets  transferred  reported  as 
a  sale. 

Thus,  the  FDIC  proposed  to  amend  its 
risk-based  capital  guidelines  to  provide 
in  a  footnote  an  explanation  of  this 
treatment  lor  sellers  of  multifamily 
housing  loans  subject  to  pro  rata  loss 
sharing  arrangements. 

For  Call  Report  purposes,  in  general, 
other  transfers  of  multifamily  housing 
loans  are  to  be  reported  as  sales  of  the 
transferred  assets  only  if  the  selling 
institution  "(1)  retains  no  risk  of  loss 
from  the  assets  transferred  resulting 
from  any  cause  and  (2)  has  no  obligation 
to  any  party  for  the  payment  of 
principal  or  interest  on  the  assets 
transferred"  resulting  from  any  cause. 
The  FDICs  risk-based  capital  framework 
has  taken  other  loss  sharing 
arrangements  into  account  in  this 
manner  when  determining  the  extent  to 
which  assets  such  as  multifamily 
housing  loans  are  treated  as  sold  and 
excluded  from  the  balance  sheet  assets 
that  must  be  risk  weighted.  In  order  to 
implement  section  61B(b)(3).  the  FDIC 
proposed  to  amend  its  risk-based  capital 
guidelines  to  explicitly  disclose  this 


treatment  of  other  loss  sharing 
arrangements  in  a  footnote. 

III.  Comment  Summary 

The  FDIC  received  21  comment  letters 
addressing  various  aspects  of  its 
pro{>osed  rule.  Letters  were  submitted 
by  12  depository  institutions  or  holding 
companies,  four  trade  associations 
representing  depository  institutions, 
three  trade  associations  representing 
housing  and  home  building  interests, 
and  one  secondary  mortgage  market 
maker.  One  comment  document  was 
filed  by  a  group  of  individuals. 

Of  the  21  letters  received,  six 
respondents  agreed  with  the  proposal  to 
lower  the  risk  weight  for  multifamily 
housing  loans  and  offered  no 
suggestions  for  changes  to  it.  Another  12 
commenters  generally  found  the  FDIC's 
proposal  acceptable,  but  recommended 
certain  changes  in  the  eligibility  criteria 
or  the  treatment  of  loss  sharing 
arrangements.  Three  respondents 
objected  to  the  proposal  to  lower  the 
risk  weight  for  multifamily  housing 
loans,  although  two  of  these 
commenters  made  suggestions  for 
improving  the  eligibility  criteria.  Three 
commenters,  two  of  whom  supported 
the  proposal  and  one  who  opposed  it, 
expressed  concern  that  Congress  had 
mandated  that  the  regulatory  agencies 
lower  the  risk  weight  for  a  specific  loan 
category. 

Loan-to-Vdue  Ratios 

Although  the  proposal  called  for  the 
loan-to-value  ratio  requirement  to  be 
met  at  the  origination  of  a  multifamily 
housing  loan,  the  FDIC  specifically 
requested  comment  on  whether,  in  light 
of  the  other  criteria  that  a  multifamily 
housing  loan  must  also  meet,  (1)  a  loan 
that  does  not  satisfy  the  loan-to-value 
ratio  requirement  at  origination  should 
be  permitted  to  do  so  later  during  the 
life  of  the  loan  and,  if  so.  under  what 
circumstances,  and  (2)  a  loan  that 
satisfies  this  requirement  at  origination 
but  fails  to  do  so  at  a  later  date  should 
thereafter  be  ineligible  for  a  50  percent 
risk  weight. 

These  issues  were  addressed  by  five 
respondents.  Two  respondents 
suggested  that  the  loan-to-value  ratios  of 
"large"  multifamily  properties  be 
recalculated  every  two  years  to 
determine  whether  the  required  ratio 
continues  to  be  met.  The  other  three 
respondents  stated  that  multifamily 
housing  loans  not  meeting  the  loan-to- 
value  ratio  requirement  at  origination 
should  be  eligible  for  the  SO  percent  risk 
weight  if  the  ratio  later  decreases  as  a 
result  of  either  principal  payments  or 
increased  property  values.  However, 
only  one  of  these  three  also 


recommended  that  multifamily  housing 
loans  should  have  their  risk  weights 
increased  from  50  to  100  percent  if  their 
loan-to-va_luo  ratios  rise  above  the  levels 
set  forth  in  the  proposal  subsequent  to 
their  origination.  In  contrast,  another  of 
these  three  commenters  stated  that  a 
multifamily  housing  loan  whose  loan- 
to-value  ratio  increases  after  origination 
should  be  eligible  to  retain  its  50 
percent  risk  weight  as  long  as  the 
remaining  eligibility  criteria  continued 
to  be  met.  Finally,  one  of  these 
commenters  expressed  concern  about 
the  cost  of  obtaining  appraisals  if  the 
final  rule  were  to  require  frequent 
reappraisals  to  ensure  that  the  loan-to- 
value  ratio  requirement  continues  to  be 
satisfied  over  time. 

After  considering  these  comments  and 
consulting  with  the  other  agencies,  the 
FDIC  has  decided  that  the  loan-to-value 
ratio  requirement  in  the  final  rule 
should  not  be  a  one-time  only  test  at 
origination.  Rather,  a  multifamily 
housing  loan  that  does  not  satisfy  the 
loan-to-value  ratio  requirement  at 
origination,  but  does  so  at  a  later  date, 
should  then  receive  the  benefit  of  a 
more  favorable  risk  weight  (assuming 
the  other  eligibility  criteria  are  also 
met).  A  multifamily  housing  loan  whose 
loan-to-value  ratio  no  longer  meets  the 
specified  ratio  requirement  has  a 
reduced  margin  of  collateral  protection 
and  its  relative  risk  has  increased  to  a 
level  that  no  longer  justifies  the  loan's 
continued  eligibility  for  a  50  percent 
risk  weight. 

Thus,  the  final  rule  makes  the  loan-to- 
value  ratio  requirement  an  ongoing 
eligibility  criterion  by  stating  that  the 
ratio  should  be  determined  on  the  basis 
of  the  most  current  appraisal  or 
evaluation  of  the  property,  whichever 
may  be  appropriate*  This  approach  is 
also  intended  to  be  consistent  with  the 
FDIC's  regulations  and  guidelines  for 
real  estate  lending  and  appraisals. 
Under  these  regulations  and  guidelines, 
a  bank's  written  real  estate  lending 
policies  must  establish  prudent 
underwriting  standards,  including  loan- 
to-value  limits.  In  addition,  a  bank's  real 
estate  appraisal  and  evaluation 
programs  should  include  general  criteria 
that  identify  when  it  is  in  the  bank's 
interests  to  reappraise  or  reevaluate  real 
estate  collateral.  Thus,  the  final  rule 
does  not  mandate  a  specific  frequency 
uith  which  reappraisals  and 
reevaluations  of  multifamily  properties 
must  be  made,  but  relies  instead  on  a 


^  At  the  ori^iMtion  ot  a  loan  to  purchiise  an 
existing  multifamily  properly.  th«  lexMr  of  the 
actual  acquisition  cost  or  value  estimate  would  be 
used  in  the  loan-lo-valua  ratio. 
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bank's  own  policies  and  procedures  in 
this  area. 

The  specific  loan-to-value  ratios 
required  by  the  proposed  rule,  i.e.,  80 
percent  for  fixea  rate  loans  and  75 
percent  for  adjustable  rate  loans,  were 
addressed  by  two  commenters.  Each 
suggested  that  the  same  ratio  should 
apply  regardless  of  whether  a  loan  has 
a  fixed  or  adjustable  rate.  However,  one 
of  these  commenters  preferred  using  an 
80  percent  ratio  for  all  multifamily 
housing  loans  while  the  other  preferred 
a  75  percent  ratio.  The  final  rule  retains 
the  separate  ratios  for  fixed  and 
adjustable  rate  loans  that  were 
contained  in  the  proposal.  These  ratios 
are  taken  directly  from  the  statute. 

In  addition,  two  commenters 
indicated  that  multifamily  housing 
loans  that  do  not  meet  the  loan-to-value 
ratio  requirement  but  have  additional 
collateral  or  credit  enhancements  such 
as  mortgage  insurance  should  be  eligible 
for  the  50  percent  risk  weight.  The 
FDIC's  risk-based  capital  standards 
formally  recognize  only  certain  forms  of 
collateral  and  guarantees  for  purposes  of 
risk-weighting  assets  and  credit 
equivalent  amounts  of  off-balance  sheet 
items.  The  FDIC  does  not  believe  it 
would  be  appropriate  to  recognize 
additional  forms  of  collateral  and 
guarantees  solely  for  multifamily 
housing  loans. 

Annual  Occupancy  Ba^p 

Comments  were  received  from  three 
respondents  on  the  proposed 
requirement,  not  mandated  by  the 
statute,  that  the  average  annual 
occupancy  rate  of  the  property  securing 
the  loan  must  have  been  at  least  80 
percent  for  at  least  one  year.  These 
commenters  pointed  out  that  the 
ongoing  loan-to-value  ratio  and  debt 
service  coverage  ratio  requirements  set 
forth  in  the  statute  should  be  sufficient 
to  ensure  that  only  high  quality 
multifamily  housing  loans  would 
qualify  for  the  50  percent  risk  weight.  It 
was  also  indicated  that  information  on 
occupancy  rates  is  not  regularly  being 
obtained  as  part  of  the  financial  data 
that  borrowers  supply  on  the  properties 
securing  multifamily  housing  loans. 
Thus,  the  inclusion  of  an  occupancy 
rate  requirement  in  the  final  rule  would 
impose  an  additional  burden  on  both 
borrowers  and  lenders.  The  FDIC  agrees 
with  these  commenters  and  has 
eliminated  the  proposed  occupancy  rate 
requirement  from  the  final  rule. 

Properties  Owned  by  Cooperatives  and 
Nonprofit  Organizations 

Four  commenters  questioned  the 
applicability  of  the  eligibility  criteria  to 
properties  owned  by  cooperative 


housing  corporations  and  nonprofit 
organizations.  In  particular,  the 
"operating  income"  concept  included  in 
the  debt  service  coverage  requirement 
was  considered  inappropriate  because 
these  types  of  properties,  since  they  are 
not  owned  by  investors  seeking  a  return 
on  their  investments,  are  not  operated  to 
produce  income.  Accordingly,  these 
commenters  suggested  that,  for 
multifamily  properties  with  a  nonprofit 
form  of  ownership,  a  more  flexible 
approach  to  meeting  the  debt  service 
coverage  ratio  requirements  set  forth  in 
the  statute  would  be  justified.  The  FDIC 
recognizes  that  the  cash  flow  to  service 
a  loan  secured  by  a  multifamily 
property  can  come  from  "operating 
income"  as  well  as  from  other  sources. 
Therefore,  the  debt  service  coverage 
criterion  in  the  final  rule  indicates  that 
properties  owned  by  cooperative 
housing  corporations  or  nonprofit 
organizations  must  generate  sufficient 
cash  flow  to  provide  protection  to  the 
bank  comparable  to  that  afforded  by  the 
debt  service  coverage  levels  set  forth  in 
the  statute  that  are  based  on  annual  net 
operating  income. 

Repayment  Performance 

Two  commenters  stated  that  the 
FDIC's  proposal  to  add  a  requirement 
that  a  multifamily  housing  loan  must 
not  be  more  than  90  days  past  due  or 
carried  in  nonaccrual  status  in  order  to 
qualify  for  the  50  percent  risk  weight 
was  unnecessary  because  of  the 
statutory  requirement  that  all  principal 
and  interest  payments  be  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year. 
One  of  these  commenters  indicated  that 
a  loan  on  which  timely  payments  have 
been  made  for  at  least  one  year  "will  not 
be  more  than  90  days  past  due  and  is 
unlikely  to  be  in  nonaccrual  status" 
while  the  other  suggested  that  the  loan 
would  be  "in  reasonably  good  shape, 
even  it  is  technically  ninety  (90)  days 
past  due." 

Although  it  may  not  have  been  clear 
from  the  proposal,  the  requirement  that 
a  loan  not  be  90  days  or  more  past  due 
or  in  nonaccrual  status  was  intended  to 
be  an  ongoing  test  that  would  have  to 
be  met  at  the  time  a  multifamily  housing 
loan  was  placed  in  the  50  percent  risk 
weight  category  and  thereafter.  The 
FDIC's  risk-based  capital  guidelines 
currently  contain  the  same  ongoing 
requirement  for  one-to-four  family 
residential  mortgages  to  qualify  for  the 
50  percent  risk  weight.  In  contrast,  the 
statutory  requirement  that  timely 
contractual  principal  and  interest 
payments  must  have  occurred  for  at 
least  one  year  before  a  multifamily 
housing  loan  can  qualify  for  a  50 


percent  risk  weight  is  a  one-time 
requirement.  To  eliminate  confusion, 
the  final  rule  separately  lists  these  two 
eligibility  criteria  and  clarifies  that 
timely  payments  must  have  been  made 
for  at  least  one  year  before  a  multifamily 
housing  loan  is  placed  in  the  50  percent 
risk  weight  category. 

Prudent  Underwriting  Standards 

The  proposal's  final  eligibility 
criterion  required  the  multifamily 
housing  loan  to  have  been  made  "in 
accordance  with  applicable  lending 
limits  and  other  prudent  underwriting 
standards."  Two  commenters  asked 
what  was  meant  by  "prudent 
underwriting  standards."  Guidance  for 
prudent  real  estate  loan  underwriting 
standards  is  outlined  in  appendix  A  to 
part  365  of  the  FDIC's  rules  and 
regulations,  "Interagency  Guidelines  for 
Real  Estate  Lending  Policies"  (12  CFR 
part  365,  appendix  A),  which  was 
adopted  by  the  FDIC  in  October  1992 
(57  FR  62896.  December  31,  1992). 

A  third  commenter  suggested  that  this 
criterion  was  unnecessary  and  that  it 
should  go  without  saving  that  a  bank 
should  comply  with  applicable  lending 
limits.  This  commenter  also  questioned 
why  lending  limi^^  were  singled  out  in 
this  criterion  when  compliance  with 
many  other  statutory  and  regulatory 
requirements  is  expected  during  the 
underwriting  of  a  loan.  The  FDIC  has 
deleted  the  specific  reference  to  lending 
limits  in  the  final  rule. 

Optional  Nature  of  Lower  Risk  Weight 

One  commenter  who  supported  the 
proposal  nonetheless  requested  that  the 
FDIC  ensure  that  banks  are  aware  that, 
under  the  final  rule,  they  have  the 
option  of  assigning  multifamily  housing 
loans  that  meet  the  criteria  specified  in 
the  rule  to  the  50  percent  risk  weight  or 
continuing  to  treat  such  loans  as  100 
percent  risk  weight  assets.  One  of  the 
commenters  who  opposed  the  proposal 
did  so  because  the  cost  associated  with 
substantiating  that  a  multifamily 
housing  loan  was  eligible  to  be  placed 
in  the  50  percent  risk  weight  category 
would  exceed  the  benefit  of  the  lower 
risk  weight. 

The  fIjIC  has  no  intention  of 
imposing  this  cost  on  banks  that  would 
prefer  not  to  incur  it.  Thus,  the  FDIC 
wishes  to  reiterate  that,  at  each  bank's 
option,  assets,  including  multifamily 
housing  loans,  and  credit  equivalent 
amounts  of  off-balance  sheet  items  that 
are  eligible  to  be  assigned  to  a  risk 
weight  category  lower  than  100  percent 
may  be  included  in  a  higher  risk  weight 
category  (e.g.,  the  100  f)ercent  risk 
weight  category)  than  the  category  to 
which  the  assets  or  credit  equivalent 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday.  January  27.  1994  /  Rules  and  Regulations         3783 


amounts  are  otherwise  eligible  to  be 
assigned. 

Loss  Sharing  Arrangements 

Comment  letters  from  two 
respondents  addressed  the  treatment  of 
loss  sharing  arrangements  in  connection 
with  the  sale  of  multifamily  housing 
loans  that  was  contained  in  the 
proposed  rule.  Both  commenters  agreed 
with  the  proposal's  approach  for 
handling  a  pro  rata  loss  sharing 
arrangement  (i.e..  for  the  selling  bank  to 
treat  the  transfer  as  a  sale  to  the  extent 
that  the  purchaser  shares  with  the  seller 
on  pro  rata  basis  in  any  loss  incurred), 
but  took  exception  to  the  proposed 
treatment  of  other  loss  sharing 
arrangements.  Under  the  proposal,  other 
loss  sharing  arrangements  were  to  be 
taken  into  account  for  purposes  of 
determining  the  extent  to  which 
muhifamily  housing  loans  are  treated  by 
the  selling  bank  as  sold  (and  excluded 
from  balance  sheet  assets)  under  the 
risk-based  capital  framework  in  the 
same  manner  as  prescribed  for  reporting 
purposes  in  ihe  Call  Report  instructions. 
Hence,  multifamily  housing  loans  sold 
subject  to  loss  sharing  arrangements  on 
other  than  a  pro  rata  basis  would  treat 
such  loans  as  sold  for  risk-based  capital 
purposes  only  if  the  selling  bank  retains 
no  risk  of  loss  from  the  loans  transferred 
resulting  from  any  cause  and  has  no 
obligation  to  any  party  for  the  payment 
of  principal  or  interest  on  the  loans 
transferred  resulting  from  any  cause 

One  commenter  indicated  that,  in  lieu 
of  the  proposed  treatment  for  other  loss 
sharing  arrangements,  the  selling 
institution  "should  retain  capital  in 
proportion  to  the  risk  retained  but  not 
for  the  whole  loan."  The  other 
commenter  who  addressed  loss  sharing 
arrangements  stated  that  the  proposed 
treatment  of  other  loss  sharing 
arrangements  does  not  "provide  an 
accurate  measure  of  risk  exposure  or 
■appropriately  tailored  mcentives,"  "may 
discourage  lenders  from  limiting  their 
recourse  obligation,"  and  is 
"inconsistent  with  the  statutory 
requirement."  This  commenter 
recommended  that  the  FDIC  "adopt 
rules  that  distinguish  different  loss  risks 
for  non-pro  rata  arrangements,  rather 
than  the  existing  rule  in  the  Call 
Reports"  and  offered  suggested 
approaches  for  doing  so.  This 
commenter  also  acknowledged  that  the 
regulatory  capital  treatment  of  asset 
sales  subject  to  loss  sharing 
arrangements  is  an  issue  that  goes 
beyond  multifamily  housing  loans  and 
requires  a  comprehensive  solution. 

The  FDIC  recognizes  that  the 
proposed  rule  on  other  loss  sharing 
arrangements  essentially  treats  all  such 


arrangements  in  an  identical  manner 
regardless  of  the  terms  of  the 
arrangement  and,  as  a  consequence,  may 
not  encourage  banks  that  sell 
multifamily  housing  loans  with  recourse 
to  limit  their  exposure  to  risk.  However, 
these  concerns  extend  to  asset  sales 
with  recourse  in  general  because  of  the 
broad  scope  of  the  Call  Report 
instructions  in  this  area  and  their 
relationship  to  the  risk-based  capital 
framework.  The  FDIC  and  the  other 
banking  agencies,  under  the  auspices  of 
the  Federal  Financial  Institutions 
Examination  Council,  have  been 
pursuing  a  more  comprehensive 
resolution  of  the  capital  issues 
surrounding  asset  sales  with  recourse 
and  other  forms  of  credit  enhancement. 
This  interagency  effort  is  seeking  to 
develop  revisions  to  the  agencies'  risk- 
based  capital  standards  that  will  better 
distinguish  between  the  degrees  of  risk 
in  loss  sharing  arrangements  involving 
asset  sales  in  general,  not  just  those 
involving  multifamily  housing  loans. 
The  FDIC  expects  that  these  revisions 
would  be  more  likely  to  fully  satisfy  the 
intent  of  section  618(b)(3)  with  respect 
to  other  loss  sharing  arrangements  than 
fhe  approach  taken  in  the  proposed  rule. 
Nevertheless,  the  FDIC  does  not  wish  to 
further  delay  the  issuance  of  a  final  rule 
that  lowers  the  risk  weight  for  certain 
multifamily  housing  loans  and  provides 
guidance  on  the  risk-based  capital 
treatment  of  pro  rata  loss  sharing 
arrangements  while  the  interagency 
effort  to  address  recourse  issues  is 
proceeding.  Therefore,  as  an  interim 
measure,  the  FDIC  is  adopting  the 
treatment  of  other  loss  sharing 
arrangements  as  originally  proposed. 

Other  Issues 

Several  commenters  suggested 
changes  to  the  prop.osed  rule  that  would 
conflict  with  the  requirements  set  forth 
in  the  statute.  These  suggestions 
included  a  lower  debt  service  coverage 
ratio  requirement,  a  shorter  minimum 
maturity  requirement,  and  a  75  percent 
rather  than  50  percent  risk  weight  for 
multifamily  housing  loans.  These 
suggestions  have  not  been  adopted. 

rv.  Final  Rule 

After  considering  the  comments 
received  and  consulting  with  the  other 
agencies,  the  FDIC  is  adopting  a  final 
rule  to  implement  section  618(b)  of  the 
RTCRRIA.  The  final  rule  will  also 
satisfy  that  portion  of  section  305  of  the 
FDICIA  relating  to  the  application  of  the 
FDIC's  risk-based  capital  guidelines  to 
multifamily  housing  loans. 

The  final  rule  adds  a  new  paragraph 
on  multifamily  housing  loans  to  the 
discussion  of  the  types  of  assets 


accorded  a  50  percent  risk  weight  in  the 
section  of  the  FDIC's  risk-based  capital 
guidelines  on  risk  weights  for  balance 
sheet  assets  (section  II.C).  The  new 
paragraph  enumerates  the  criteria  that  a 
multifamily  housing  loan  must  satisfy  in 
order  to  be  eligible  for  this  favorable  risk 
weight.  A  conforming  change  has  been 
made  to  the  summary  of  risk  weights 
and  risk  categories  in  table  II  of  the 
guidelines. 

The  eligibility  criteria  contained  in 
the  final  rule  include  those  set  forth  in 
section  618(b)  and  two  added  by  the 
FDIC  based  on  the  authority  granted  in 
the  statute.  These  criteria  are  that  the 
loan  must  be  secured  by  a  first  lien  on 
a  multifamily  residential  property,  the 
loan-to-value  ratio  for  the  property  must 
not  exceed  80  percent  (75  percent  if  the 
rate  of  interest  on  the  loan  changes  over 
the  term  of  the  loan),  the  ratio  of  annual 
net  operating  income  generated  by  the 
property  (before  debt  service)  to  annual 
debt  ser\'ice  on  the  loan  must  not  be  less 
than  120  percent  (115  percent  if  the  rate 
of  interest  on  the  loan  changes  over  the 
term  of  the  loan),  the  amortization 
period  for  principal  and  interest  on  the    . 
loan  must  not  exceed  30  years,  the  loan 
must  have  a  minimum  original  maturity 
for  principal  repayment  of  not  le<;s  than 
seven  years,  the  loan  must  have  had 
timely  payment  of  principal  and  interest 
in  accordance  wiih  the  loan  terms  for  at 
least  one  year  before  the  loan  is  placed 
in  the  50  percent  risk  weight  category, 
the  loan  must  not  be  90  days  or  more 
past  due  or  carried  in  nonaccrual  status, 
and  the  loan  must  have  been  made  in 
accordance  with  prudent  underwriting 
standards 

For  purposes  of  satisfy-ing  the  one 
year's  timely  repayment  performance 
criterion  in  the  ease  where  the  existing 
owner  of  a  multifamily  residential 
property  refinances  a  loan  on  that 
property,  the  final  rule  provides  that  ail 
principal  and  interest  payments  on  the 
loan  being  refinanced  must  have  been 
made  on  a  timely  basis  in  accordaiK  e 
with  the  terms  of  the  loan  for  nt  least  thi; 
preceding  year.  In  (his  situation,  ell  of 
the  other  eligibility  criteria  muft  nlso  be 
met  in  order  for  Ihe  new  loan  to  qualify 
for  the  50  percent  risk  weight  For 
example,  the  annual  debt  service 
required  on  the  new  loan  would  be  used 
when  determining  whether  the  debt 
service  coverage  requirement  has  been 
satisfied 

Under  the  final  rule,  the  loan-to-v.Tlue 
ratio  requirement  must  be  met  based  on 
the  most  current  appraisal  or  evaluation 
of  the  property,  whichever  may  lie 
appropriate,  and,  at  the  origination  of 
loans  to  purchase  an  existing  property, 
the  term  "value"  means  the  lesser  of  ihe 
actual  acquisition  cost  or  the  estimate  of 


3784         Federal  Register  /  Vol.  59,  No.  18  /  Thursday,  January  27,  1994  /  Rules  and  Regulations 


k^alue  for  the  property.  In  addition,  the 
final  rule  explains  that,  to  satisfy  the 
debt  service  coverage  requirement,  a 
property  owned  by  a  cooperative 
[lousing  corporation  or  nonprofit 
Drganization  must  generate  sufficient 
::ash  flow  to  provide  protection  to  the 
}ank  comparable  to  that  specified  in  the 
statute. 

The  final  rule  also  revises  the  existing 
paragraph  addressing  privately-issued 
Tiortgage-backed  securities  in  the 
discussion  of  the  types  of  assets 
issigned  to  the  SO  percent  risk  weight 
:ategory.  The  amendment  clarifies  that 
n  order  for  a  security  backed  by  a  pool 
Df  conventional  mortgages  on 
■nultifamily  residential  properties  to  be 
accorded  a  50  p>ercent  risk  weight,  each 
jnderiying  mortgage  must  meet  the 
jligibility  criteria  described  above  at  the 
ime  the  pool  is  originated.  A  bank  that 
purchases  such  a  security  will  not  be 
'equired  to  monitor  the  eligibility  of 
;ach  underlying  mortgage  on  an  ongoing 
lasis  to  ensure  that  a  50  p)ercent  risk 
A'eight  remains  appropriate  for  the 
security.  Instead,  the  security  may 
■emain  in  the  50  percent  risk  weight 
:ategory  as  long  as  principal  or  interest 
payments  on  the  security  are  not  30 
days  or  more  past  due. 

Finally,  the  final  rule  amends  the 
FDlC's  risk-based  capital  guidelines  by 
stating  in  a  footnote  that  a  multifamily 
:iousing  loan  that  is  sold  subject  to  a  pro 
'ata  loss  sharing  arrangement  is  to  be 
:reated  by  the  selling  bank  as  sold  (and 
excluded  from  balance  sheet  assets)  to 
:he  extent  that  the  sales  agreement 
provides  for  the  purchaser  of  the  loan  to 
share  in  any  loss  incurred  on  the  loan 
3n  a  pro  rata  basis  with  the  selling  bank, 
rhis  means  that,  in  such  a  transaction, 
;he  portion  of  the  loan  that  is  treated  as 
sold  by  the  selling  bank  is  not  subject 
:o  the  risk-based  capital  standards.  This 
footnote  also  provides  explicit  guidance 
3n  the  risk-based  capital  treatment  of 
sales  of  multifamily  housing  loans  in 
ivhich  the  purchaser  of  a  loan  shares  in 
iny  loss  incurred  on  the  loan  with  the 
selling  institution  on  other  than  a  pro 
rata  basis.  It  states  that  these  other  loss 
sharing  arrangements  are  taken  into 
account  for  purposes  of  determining  the 
sxtent  to  which  such  loans  are  treated 
by  the  selling  bank  as  sold  (and 
excluded  from  balance  sheet  assets) 
under  the  risk-based  capital  framework 
in  the  same  manner  as  prescribed  for 
reporting  purposes  in  the  instructions 
for  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income.  The 
instructions  applicable  to  such 
transactions  are  contained  in  the 
Glossary  entry  for  "sales  of  assets." 

This  final  rule  is  effective  January  27, 
1994  The  FDIC  has  determined  that 


good  cause  exists  to  waive  the 
customary  30-day  delayed  effective  date 
since  the  rule  relieves  a  restriction  on 
insured  state  nonmember  banks  by 
f>ennitting  them  to  utilize  a  lower  risk 
weight  for  eligible  multifamily  housing 
loans  and  securities  collateralized  by 
such  loans  in  calculations  of  their  risk- 
based  capital  ratios.  In  addition,  insured 
state  nonmember  banks  may  choose  to 
utilize  this  lower  risk  weight  in  their 
Consolidated  Reports  of  Condition  and 
Income  for  December  31,  1993. 

V.  Regulatory  Flexibility  Act  Analysis 

The  FDIC  certifies  that  the  adoption  of 
this  amendment  to  its  risk-based  capital 
guidelines  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

The  amendment  will  benefit  insured 
state  nonmember  banks  by  reducing  the 
minimum  amount  of  capital  that  they 
are  required  to  maintain  for  certain 
multifamily  housing  loans  and 
securities  collateralized  by  such  loans. 
The  proposal  would  apply  equally  to  all 
insured  state  nonmember  banks, 
regardless  of  size,  and  should  not 
disproportionately  affect  a  substantial 
number  of  small  banks. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  dep>osit  insurance.  Banks, 
banking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirements.  State 
nonmember  banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
amends  12  CFR  part  325  as  follows: 

PART  325— CAPfTAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
is  revised  to  read  as  follows: 

Autliority:  12  U.S.C.  1815(a).  1815(b). 
1816,  1818(a),  1818(b).  1818(c).  1818(t). 
1819(Tcnth).  1828(c).  1828(d).  1828(i), 
1828(n).  1828(o).  1831o.  3907.  3>»09:  Pub.  L 
102-233.  105  But.  1761,  1789.  1790  (12 
LJ.S.C.  1831n  note);  Pub.  L  102-242.  105 
Stat.  2236.  2355.  2386  (12  U.S.C  1828  note). 

2.  In  appendix  A  to  subpart  A  of  part 
325,  footnotes  29  through  37  are 
redesignated  as  footnotes  32  through  40, 
respectively;  a  new  paragraph  is  added 
between  the  first  and  second  paragraphs 
of  section  II.C.  category  3  and  the 
existing  second  paragraph  is  revised; 
paragraphs  (2)  through  (4)  of  table  11. 
category  3  are  redesignated  as 
paragraphs  (3)  through  (5),  respectively; 
and  a  new  paragraph  (2)  is  added  to 
table  II.  category  3  to  read  as  follows: 


Appendix  A  to  Subpart  A  of  part  325— 
Statement  of  Policy  on  Risk-Based 
Capital 

«        •       •        •       • 

II.  •  •  • 

Q    .      .      . 

Category  3  •   *   • 

This  category  also  includes  loans  fully 
secured  by  first  liens  on  multifomily 
residential  properties,'*  provided  that: 

(1)  The  loan  amount  does  not  exceed  80 
percent  of  the  value  »  of  the  property 
securing  the  loan  as  determined  by  the  most 
current  appraisal  or  evaluation,  whichever 
may  be  appropriate  (75  percent  if  the  interest 
rate  on  the  loan  changes  over  the  term  of  the 
loan), 

(2)  For  the  property's  most  recent  fiscal 
year,  the  ratio  of  annual  net  operating  income 
generated  by  the  property  (t>efore  payment  of 
any  debt  service  on  the  loan)  to  annual  debt 
service  on  the  loan  is  not  less  than  120 
percent  (115  p>ercent  if  the  interest  rate  on  the 
loan  changes  over  the  term  of  the  loan)  or 

in  the  case  of  a  property  owned  by  a 
cooperative  housing  corporation  or  nonprofit 
organization,  the  property  generates 
sufficient  cash  flow  to  provide  comparable 
protection  to  the  bank. 

(3)  Amortization  of  principal  and  interest 
on  the  loan  occurs  over  a  period  of  not  more 
than  30  years; 

(4)  The  minimum  original  maturity  for 
repa>'ment  of  principal  on  the  loan  is  not  less 
than  seven  years; 

(5)  All  principal  and  interest  payments 
have  been  made  on  a  timely  basis  in 
accordance  with  the  terms  of  the  loan  for  at 
least  one  year  before  the  loan  is  placed  in  this 
category;  i' 


>*The  type*  of  loans  that  qualify  as  loans  secured 
by  multifainily  residential  properties  are  listed  in 
the  instructions  for  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income.  In  addition,  as 
provided  in  those  instructions,  a  multifamily 
residential  property  loan  that  is  sold  subject  to  a  pro 
rata  loss  sharing  arrangement  is  treated  by  the 
selling  bank  as  sold  (and  excluded  bxim  balance 
sheet  assets)  to  the  extent  that  the  sales  agreement 
provides  for  the  purchaser  of  the  loan  to  share  in 
any  loss  incurred  on  the  loan  on  a  pro  rata  t>asis 
with  the  selling  tMnk.  In  tuch  a  transaction,  from 
the  standpoint  of  the  selling  bank,  the  portion  of  the 
loan  that  is  treated  as  sold  is  not  subject  to  the  risk- 
based  capital  standards.  In  connection  wriih  sales  of 
multifamily  residential  property  loans  in  which  the 
purchaser  of  a  loan  shariw  in  any  loss  incurred  on 
the  loan  with  the  selling  institution  on  other  than 
a  pro  rata  basis,  these  other  lo«s  sharing 
arrangements  are  taken  into  account  for  purposes  of 
determining  the  extent  to  which  such  loans  are 
treated  tty  the  selling  t>ank  as  sold  (and  excluded 
from  balance  sheet  assets)  under  the  risktMsed 
capital  framework  in  the  same  manner  as  prescribed 
for  reporting  purposes  in  the  instructions  for 
preparation  of  the  Consolidated  Reports  of 
Condition  and  Income. 

■^Al  the  origination  of  a  loan  to  purchase  an 
existing  property,  the  term  "value"  means  the  lesser 
of  the  actual  acquisition  cost  or  the  estimate  of 
value  set  forth  in  an  appraisal  or  evaluation, 
whichever  may  be  appropriate. 

'■  In  Ibe  case  where  the  existing  owner  of  a 
multifamily  residential  property  reRnances  a  loan 
on  that  property,  all  principal  and  interest 
payments  on  l.'ie  loan  t>eing  rePinanced  must  have 
been  made  on  a  timely  basis  in  accordance  with  the 
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(6)  The  loan  is  not  90  days  or  more  past 
due  or  carried  in  nonaccrual  status:  and 

(7)  The  loan  has  been  made  in  accordance 
with  prudent  underwriting  standards. 

Also  included  in  this  category  are 
privately-issued  mortgage-backed  securities 
provided  that:  (1)  The  structure  of  the 
security  meets  the  criteria  described  above 
for  "Mortgage-Backed  Securities;"  (2)  if  the 
security  is  backed  by  a  pool  of  conventional 
mortgages  on  one-to-four  family  residential 
or  multifamily  residential  properties,  each 
underlying  mortgage  meets  the  criteria 
described  in  this  section  for  inclusion  in  the 
50  percent  risk  weight  category  at  the  time 
the  pool  is  originated:  (3)  if  the  security  is 
backed  by  privately-issued  mortgage-backed 
securities,  each  underlying  security  qualifies 
for  inclusion  in  the  50  percent  risk  category; 
and  (4)  if  the  security  is  backed  by  a  pool  of 
multifamily  residential  mortgages,  principal 
or  interest  payments  on  the  security  are  not 
30  days  or  more  past  due. '2 
•         •         •         •         • 

Table  II. — Summary  of  Risk  Weights  and  Risk 
Categories 

Category 3*  '  ' 

(2)  Loans  fully  secured  by  first  liens  on 
multifamily  residential  properties  that  have 
been  prudently  underwritten  and  meet 
specified  requirements  with  respect  to  loan- 
to-value  ratio,  level  of  annual  net  operating 
income  to  required  debt  service,  maximum 
amortization  period,  minimum  original 
maturity,  and  demonstrated  timely 
repayment  performance. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  14th  day  of 
December.  1993. 

Federal  Deposit  Insurance  Corporation. 

Patti  C  Fox, 

Acting  Deputy  Executive  Secretary. 

[FR  Doc.  94-1709  Filed  1-26-94;  8:45  ami 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 

RIN  3052-AB45 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

AGENCY:  Fann  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Fann 
Credit  Administration  Board  (Boardl, 


term*  of  that  loan  for  at  least  the  preceding  year. 
The  new  loan  must  meet  all  of  the  other  eligibility 
criteria  in  order  to  qualify  for  a  50  percent  risk 
weight 

>3  Privately-issued  mortgage-backed  securities 
that  do  not  meet  these  criteria  or  that  do  not  qualify 
for  a  lower  risk  weight  generally  are  assigned  to  the 
100  percent  risk  weight  category. 


adopts  a  final  rule  amending  its 
regulations  to  allow  Farm  Credit  System 
(FCS)  institutions  to  document  the 
existence  of  a  first  lien  on  the  security 
for  long-term  i^al  estate  mortgage  loans 
by  obtaining  title  insurance  or  an 
attorney's  certification.  The  current 
regulation  requires  that  an  attorney's 
certification  be  obtained  for  every  long- 
term  mortgage  loan  in  order  for  that  loan 
to  qualify  as  collateral  for  FCS  debt 
obligations.  The  regulation  is  being 
amended  because  title  insurance  has 
become  the  prevailing  method  used  by 
the  mortgage  lending  industry  to  ensure 
clear  title.  Additionally,  the  revised 
regulation  permits  FCS  institutions 
greater  fiexibility  in  determining  which 
method  for  validating  first  lien  position 
(an  attorney's  certification  or  title 
insurance)  provides  the  institution  the 
most  cost-effective  and  efficient 
protection. 

EFFECTIVE  DATE:  The  regulation  shall 
become  effective  upon  expiration  of  30 
days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea.  Policy  Analyst, 
Regulation  Development,  Office  of 
Examination.  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090.  (703)  883-4498.  TDD 
(703) 883-4444,  or 
James  M.  Morris,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090.  (703)  883-4020. 
TDD  (703)  883-4444. 

SUPR^MENTARY  INFORMATION: 

I.  Background 

Section  1.10(a)(2)  of  the  Farm  Credit 
Act  of  1971.  as  amended  (Act),  requires 
that  long-term  mortgage  loans  made  by 
Farm  Credit  Banks  (FCBs)  under  section 
1.7  of  the  Act,  or  by  associations  under 
sections  1.7  and  7.6  of  the  Act.  "be 
secured  by  first  liens  on  interests  in  real 
estate  of  such  classes  as  may  be 
prescribed  by  regulations  of  the  Farm 
Credit  Administration."  At  present. 
§615.5060  requires  that  an  attorney's 
certification  be  obtained  for  long-term 
mortgage  loans  if  such  loans  are  to 
qualify  as  collateral  for  FCS  debt 
obligations.  However,  title  insurance  is 
the  prevailing  method  for  ensuring  clear 
title  in  the  mortgage  lending  industry 
and  is  becoming  more  commonplace  in 
FCS  lending.  Title  insurance  can 
provide  a  lender  with  protection  that  is 
comparable  to  an  attorney's  certification 
and  in  some  instances  may  be  more 


timely  and  less  expensive  to  obtain. 
Under  the  present  §615.5060.  even  if 
FCS  lenders  obtain  title  insurance  they 
must  also  obtain  an  attorney's 
certification,  thus  incurring  unnecessary 
expense  without  providing  any 
substantial  additional  protection.  FCA 
reconsidered  this  requirement,  and 
published  a  proposed  rule  on  October 
12,  1993  (58  FR  52701)  to  amend  the 
regulation  to  permit  institutions  to 
obtain  title  insurance  instead  of  an 
attorney's  certificate  to  document  the 
existence  of  a  first  lien,  provided  that 
the  title  insurance  policy  meets  certain 
standards. 

The  FCA  recognizes  that  practices 
within  the  mortgage  lending  industry 
continually  change  and  is  amending 
§615.5060  to  give  FCS  institutions 
additional  flexibility  while  maintaining 
protection  for  them  as  well  as  for  FCS 
investors  and  borrower-stockholders. 
The  revised  regulation  allows  FCS 
institutions  to  determine  which  method 
for  validating  first  lien  position  (an 
attorney's  certification  or  title 
insurance)  provides  them  the  best 
protection  for  the  amount  expended. 

U.  Synopsis  of  Comments 

The  comment  period  for  the  proposed 
amendments  to  §  615.5060  closed 
November  12, 1993.  FCA  received  four 
comment  letters  during  the  public 
comment  period  from:  The  Farm  Credit 
Council  (FCC),  a  Farm  Credit  Bank 
(FCB).  an  agricultural  credit  association 
(ACA).  and  a  Texas  law  firm.  In 
addition,  an  FCB  and  a  Federal  land 
credit  association  (FLCA)  commented 
on  this  regulation  as  part  of  their 
responses  to  the  FCA  Board's  Statement 
on  Regulatory  Burden,  which  appeared 
in  the  Federal  Register  on  lune  23.  1993 
(58  FR  34003).  seeking  public  comment 
on  the  appropriateness  of  regulatory 
reauirements  imposed  on  the  FCS. 

All  commenters  strongly  supported 
the  amendments  to  the  proposed 
regulation.  In  general,  commenters 
believe  that  the  revision  would  provide 
additional  flexibility  and  allow  FCS 
institutions  to  evaluate  present  practices 
and  determine  the  best  course  of  action. 
Further,  commenters  indicated  that 
since  many  FCS  institutions  already 
require  title  insurance  on  real  estate 
loans  the  proposed  regulation  would 
greatly  simplify  the  closing  process  and 
reduce  costs.  (Dne  commenter  stated  that 
the  FCA's  existing  requirement  for  long- 
term  real  estate  loans  is  both  antiquated 
and  unduly  burdensome,  and  it 
therefore  fully  endorsed  the  intent  of 
FCA's  proposed  regulations. 

In  addition  to  general  comments,  the 
FCC  and  the  ACA  offered  technical 
suggestions  that  they  believe  would 


to 
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improve  or  clarify  the  regulation. 
Coimnenters  were  concerned  that  the 
words  "at  loan  closing"  in  prof)osed 
§  615.5060(a)(2)  created  some  ambiguity 
because  it  is  often  not  possible  to  obtain 
a  title  insurance  policy  at  the  time  of 
loan  closing.  One  commenter  stated  that 
a  loan  is  closed  based  on  a  title 
commitment  and  a  flnal  title  insurance 
policy  is  not  issued  until  after  loan 
closing  when  there  is  satisfaction  of  the 
requirements  set  out  in  the 
commitment.  Another  commenter  stated 
that  it  is  a  common  practice  to  obtain 
the  actual  title  poliry  at  a  later  date, 
with  the  policy  being  issued  "as  of  the 
date  the  lien  documents  are  recorded. 
Commenters  asserted  that  FCS 
institutions  would  be  unable  to  take 
advantage  of  the  additional  flexibility 
and  cost  savings  the  proposed 
regulation  is  intended  to  provide  if  the 
institutions  were  required  to  obtain  a 
final  title  insurance  policy  at  loan 
closing.  FCA  modified  proposed 
§  615.5060(a)(2)  by  deleting  the 
requirement  that  the  policy  be  obtained 
"at  loan  closing"  but  notes  that  the  Act 
authorizes  an  FCB  to  make  a  long-term 
mortgage  loan  only  if  that  loan  is 
secured  by  a  first  lien  on  real  estate. 

The  FCC  and  the  ACA  also 
commented  that,  as  currently  written, 
proposed  §  615.5060(a)(2)(ii)  might  be 
construed  to  mean  that  counsel  must 
approve  not  only  the  standard  form  to 
be  used,  but  also  the  way  in  which  the 
form  is  completed  in  each  particular 
case.  Paragraph  (a)(2)(ii)  requires  only 
that  the  final  title  poliry  be  issued  on  a 
standard  title  insurance  policy  form  that 
the  counsel  for  the  lending  institution 
has  approved.  The  language  in 
paragraph  (a)(2)(ii)  was  revised  to  make 
this  clearer.  Further,  the  FCC  and  the 
ACA  suggested  that,  because  many 
ACAs  and  FLCAs  do  not  have  their  own 
in-house  counsel,  the  regulation  should 
be  modified  to  allow  counsel  for  either 
the  association  or  the  "supervising" 
bank  to  approve  the  stanckrd  form.  The 
phrase  "counsel  for  the  lending 
institution"  in  §615.5060  (a)(2)(ii)  and 
(a)(2)(iv)  is  not  meant  to  require  that  an 
association  have  in-house  counsel.  An 
association  may.  if  it  wishes,  rely  on 
counsel  for  the  affiliated  bank  or  the 
association's  retained  counsel  if  counsel 
agrees  to  act  for  the  association  in 
approving  the  form  of  the  title  insurance 
policy  and  prescribing  these  standards. 

Proposed  §615.5060(a)(2)(iii)  requires 
that  the  title  insurance  policy  be  issued 
"for  an  amount  equal  to  the  balance 
outstanding  on  the  real  estate  mortgage 
loan."  Commenters  stated  that  multiple 
tracts  of  real  estate  are  frequently 
offered  as  security  for  a  loan  and  in 
some  situations  separate  title  insurance 


policies  for  various  tracts  are  obtained 
from  different  insurers.  The  FCC  further 
stated  that  title  insurance  companies 
often  require  that  the  insured  amount  be 
allocated  among  the  various  policies, 
and  often  refuse  to  issue  a  policy  in  an 
amount  in  excess  of  the  value  of  the 
particular  tract  they  are  insuring.  The 
FCC  further  stated  that  the  amount  of 
the  title  insurance  that  should  be 
required  should  be  directly  related  to 
the  value  of  the  lender's  interest  in  the 
property  that  is  being  insured. 
Therefore,  the  FCC  suggested  that 
§615.5060(a)(2)(iii)  be  revised  to  require 
that  the  final  policy  be  issued  for  an 
amount  equal  to  the  balance  outstanding 
on  the  real  estate  mortgage  loan  "or 
such  lesser  amount  as  is  sufficient  to 
protect  the  interest  of  the  lending 
institution  in  the  insured  property."  The 
FCC  believes  that  such  language  would 
enable  the  lending  institution  to 
determine  whether  the  title  policy 
should  be  issued  for  the  full  amount  of 
the  loan  or.  when  multiple  tracts  are 
taken  as  security,  for  the  market  or 
appraised  value  of  the  property  being 
insured,  whether  that  value  is  greater 
than  or  less  than  the  amount  of  the  loan. 

The  FCA  Board  conceptually  agrees 
with  the  commenters  that  the  title 
insurance  should  be  issued  for  an 
amount  that  is  sufficient  to  protect  the 
interest  of  the  lending  institution. 
However,  the  FCA  Board  believes  that 
the  amount  of  title  insurance  necessary 
to  protect  the  lender  on  a  long-term  real 
estate  mortgage  loan  is  no  less  than  the 
outstanding  loan  balance.  The  Act  and 
FCA  regulations  limit  long-term  real 
estate  loans  to  a  percentage  of  the 
appraised  value  of  the  real  estate 
security.  FCA's  regulation  does  not 
require  that  an  institution  obtain  title 
insurance  for  an  amount  that  is  in 
excess  of  the  value  of  the  real  estate 
security,  but  rather  requires  coverage  in 
an  amount  at  least  equal  to  the 
outstanding  loan  balance,  an  amount 
less  than  the  value  of  the  real  estate 
security.  In  the  case  of  multiple  tracts, 
if  a  separate  policy  is  issued  for  a  tract, 
the  minimum  amount  insured  by  that 
policy  shall  bear  the  same  ratio  to  the 
outstanding  balance  that  the  appraised 
value  of  the  tract  bears  to  the  appraised 
value  of  all  the  real  estate  security. 
Accordingly,  the  final  rule  requires  that 
if  only  title  insurance  is  used  to 
document  the  existence  of  a  first  lien, 
the  final  title  poUcy  or  policies  must  be 
issued  for  an  amount  at  least  equal  to 
the  outstanding  loan  balance. 

Commenters  also  indicated  that  in 
loans  with  multiple  tracts,  title  to  some 
tracts  may  be  evidenced  by  abstracts 
while  other  tracts  are  covered  by  title 
insurance.  This  comment  indirectly 


raises  the  issue  of  whether  the 
regulation  permits  the  lender  to  decide, 
for  each  tract,  whether  to  use  an 
attorney  lien  certification  or  title 
insurance  to  document  the  existence  of 
a  first  lien  when  more  than  one  tract  is 
involved  in  a  single  first  mortgage  loan. 
The  regulation  should  not  be  read  to 
preclude  the  use  of  different  methods  of 
lien  documentation  for  different  tracts. 
In  the  case  of  multiple  tracts,  if  title 
insurance  is  relied  upon  for  some  tracts 
and  attorney  certifications  are  used  for 
others,  the  minimum  amount  insured  by 
a  policy  for  a  particular  tract  shall  bear 
the  same  ratio  to  the  outstanding 
balance  that  the  appraised  value  of  the 
tract  bears  to  the  appraised  value  of  all 
the  real  estate  security.  For  example, 
suppose  a  loan  for  $80,000  is  secured  by 
two  properties  with  appraised  values  of 
$70,000  and  $30,000.  Insurance  policies 
for  the  properties  should  be  obtained  in 
amounts  of  at  least  $56,000  and  $24,000. 
respectively.  If  an  attorney  lien 
certification  is  used  for  the  first 
property,  then  title  insurance  for  the 
second  property  need  only  be  obtained 
for  $24,000— not  the  $80,000  loan 
amount. 

Prop>osed  paragraph  (a)(2](iv)  requires 
that  personnel  with  adequate  training 
and  experience  in  real  estate  title 
matters,  designated  by  counsel,  certify 
in  writing  that  they  reviewed  the  final 
policy  and  that  the  final  policy  insures 
a  first  lien  or  its  equivalent  on  the 
primary  real  estate  security  for  the  loan. 
Commenters  believe  that  it  should 
suffice  that  a  person  performing  this 
function  meet  certain  standards  of 
training  and  experience  that  are 
prescribed  by  the  counsel  for  the  lender, 
but  that  there  should  be  no  specific 
requirement  that  counsel  actually 
designate  the  individual  who  performs 
this  function.  The  FCA  agrees  with  the 
commenters'  observations  and  has 
modified  paragraph  (a)(2)(iv)  to  require 
that  a  person  periorming  this  function 
meet  written  standards  for  training  and 
experience  prescribed  by  the  counsel  for 
the  lender,  and  to  eliminate  any 
implication  that  counsel  actually  has  to 
designate  the  individual  who  performs 
this  function. 

Finally,  the  first  sentence  of 
§  615.5060(a)  is  revised  to  make  it  less 
awkward.  The  meaning  of  the  sentence 
is  not  changed. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows; 
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PART  61&-FUNDiNG  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7. 1.IO,  l.ll,  i  12. 
2.2.  2.3.  2.4,  2.5.  2.12,  3.1.  3.7.  3.11.  3.25.  4.3, 
4  9.  4.14B.  4.25.  5.9.  5.17,  6  20,  6  26,  6  0.  8.4. 
8.6.  8.7.  8.8.  8.10.  8.12  of  the  Farm  Credit 
Act:  12  U.S.C.  2013.  2015.  2018.  2019,  2020, 
2073.  2074,  2075,  2076,  2093.  2122,  2128. 
2132,  2146.  2154,  2160.  2202b,  2211,  2243. 
2252,  2278b.  2278b-6.  2279aa.  2279aa-4. 
2279aa-6.  2279a»-7.  2279a8-8.  2279aa-10. 
2279aa-12;  sec.  301(a)  of  Pub.  L.  100-233, 
101  Stat.  1568, 1608. 

Subpart  B— Collateral 

2.  Section  615.5060  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§615.5060    Special  collateral  requirements. 

(a)  An  attorney  lien  certification  need 
not  be  obtained  at  the  time  a  note  is 
accepted  as  collateral  if  the  counsel  for 
the  bank  or  association  has  determined, 
in  writing,  that  the  bank  or  association 
procedures  provide  sufficient  safeguards 
to  ensure  that  a  real  estate  mortgage 
loan,  withm  the  meaning  of  section 
1.7(a)  of  the  Act,  made  by  the  bank  or 
association  will  be  secured  by  a  first 
lien  or  its  equivalent  on  the  borrower's 
interest  in  the  primary  real  estate 
security.  However,  the  note  shall  be 
withdrawn  from  collateral  upon  the 
expiration  of  1  year  from  the  date  of  the 
loan  closing,  unless,  before  the  end  of 
such  period: 

(1)  An  attorney  has  certified  that  the 
bank  or  association  has  a  first  lien  or  its 
equivalent  from  a  security  standpoint  in 
the  primary  real  estate  security  for  the 
loan;  or 

(2)  The  bank  or  association  has 
obtained  a  title  insurance  policy 
insuring  that  it  has  a  first  lien  or  its 
equivalent  from  a  security  standpoint  in 
the  primary  real  estate  security  for  the 
loan,  and  all  of  the  following 
requirements  are  satisfied: 

(i)  The  final  policy  was  issued  by  a 
4itle  insurance  company  that  has  been 
licensed  to  issue  such  policies  by  the 
appropriate  state  insurance  regulatory 
body  or  bodies,  has  not  been  barred  or 
suspended,  and  has  been  approved  by 
the  lending  institution; 

(ii)  The  standard  form  on  which  the 
final  policy  was  issued  has  been 
approved  by  the  counsel  for  the  lending 
institution: 

(iii)  The  final  policy  was  issued  for  an 
amount  at  least  equal  to  the  balance 
outstanding  on  the  real  estate  mortgage 
loan  or,  if  separate  policies  are  issued  to 
insure  separate  tracts,  the  minimum 


amount  insured  by  each  policy  shall 
bear  the  same  ratio  to  the  outstanding 
balance  of  the  loan  that  the  appraised 
value  of  the  tract  insured  by  that  policy 
bears  to  the  appraised  value  of  all  the 
real  estate  security  for  the  loan;  and 

(iv)  Personnel  meeting  written 
standards  of  training  and  experience  in 
real  estate  title  matters  prescribed  by  the 
counsel  for  the  lending  institution 
certified  in  writing  that: 

(A)  They  reviewed  the  final  policy 
and  that  the  policy  complies  with 
standards  prescribed  by  such  counsel; 
and 

(B)  The  final  policy  insures  that  a  first 
lien  or  its  equivalent  from  a  security 
standpoint  has  been  obtained  on  the 
primary  real  estate  security  for  the  loan. 
•        •        •        *        • 

Dated:  January  13, 1994 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board 
|FR  Doc  94-1763  Filed  1-26-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratiofi 

14CFRPart39 

[Docket  No.  92-ANE-21;  Amendment  39- 
8804;  AD  94-02-06] 

Airworthiness  Directives;  Wytwomia 
Sprzetu  Komunikacyjnego  "PZL- 
RZESZOW  PZL-3S  Second  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  sup>ersedes 
an  e.xisting  airworthiness  directive  (AD), 
applicable  to  Wytwomia  Sprzetu 
Komunikacyjnego  "PZL-RZESZOW" 
PZL-aS  Second  Series  engines,  that 
currently  requires  removal  from  service 
of  certain  modified  pistons,  inspectien 
of  the  propeller  to  engine  propeller- 
flange  attachment  bolts,  inspection  of 
the  engine  propeller-flange  retaining 
nut.  and  inspection  of  the  rear 
crankshaft  counterweight  system  This 
amendment  removes  the  repetitive 
inspection  requirements  of  the  existing 
AD.  but  retains  the  requirement  to 
remove  from  service  certain  modified 
pistons.  This  amendment  is  prompted 
by  test  results  that  have  indicated  that 
PZL-3S  Second  Series  engines  not 
configured  with  modified  pistons  are 
not  susceptible  to  excessive  vibration. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
propeller  and  loss  of  the  aircraft. 
EFFECTIVE  DATE:  February  28. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone (617) 238-7138. 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-18-12,  Amendment  39-8120  (57  FR 
5378.  February  14. 1992).  which  is 
applicable  to  Wytwomia  Sprzetu 
Komunikacyjnego  "PZL-RZESZOW" 
PZL-3S  Second  Series  engines,  was 
published  in  the  Federal  Register  on 
January  5.  1993  (58  FR  278).  That  action 
proposed  to  remove  the  repetitive 
inspection  requirements  of  the  existing 
AD,  but  retain  the  requirements  for 
removal  from  service  of  certain  pistons 
that  have  been  modified  and  assembled 
with  certain  compression  ring,  scraper 
ring,  and  oil  control  nng  components 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  11  PZL-3S 
Second  Series  engines  of  the  affected 
design  in  the  wcridwide  fieet  The  FAA 
e.stimates  that  3  engines  of  the  affected 
design  are  installed  on  aircaft  of  U.S 
registry,  that  it  will  take  approximately 
5  work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S  operators  is 
estimated  to  be  $825. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effec;-,  on  the 
States,  on  the  relationship  between  the 
national  govemment  and  theStt-es,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8120  (57  FR 
5378,  February  14,  1992)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-8804,  to  read  as 
follows: 

94-02-06    Wytwomia  Sprzetu 

Komunikacyjnego  "PZL-RZESZOW": 

Amendment  39-8804  Docket  92-ANE-21. 
Supersedes  AD  91-18-12.  Amendment  39- 
8120. 

Applicability.  Wytwomia  Sprzetu 
Komunikacyjnego  ■PZL-RZESZOW  PZl^3S 
Second  Series  reciprocating  engines  installed 
on  but  not  limited  to  Grumman  AG  CAT 
aircraft. 

Cowpliance-  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  propeller  and 
loss  of  the  aircraft,  accomplish  the  following: 

(a)  For  pistons  that  have  been  modified  and 
assembled  with  compression  ring,  pait 
number  (P/N)  JRS  1 23421.  scraper  ring,  P'N 
IRS  123423,  and  oil  control  ring,  P/N  JRS 
123424,  prior  to  further  flight 

(1)  Remove  these  pistons  from  service  and 
replace  with  serviceable  parts. 

(2)  Remove,  clean,  and  visually  inspect 
using  lOx  magnification  the  propeller  to 
engine  propeller-flange  attachment  bolts  for 
evidence  of  cracking  or  failure,  and  perform 
the  following: 

(i)  For  engines  with  bolts  found  to  be 
cracked  or  broken,  replace  with  new  bolts 
and  disassemble  and  visually  inspect  for 
distress  of  the  rear  crankshaft,  rear 
counterweight,  and  rear  counterweight  pins. 

(A)  If  any  distress  is  found  in  the  rear 
crankshaft,  rear  counterweight,  or  rear 
counterweight  pins,  replace  distressed  parts 
with  new  parts. 

(B)  Distress  is  defined  as  any  evidence  of 
wear,  galling,  pitting,  or  scoring,  and 


includes  discoloration  (blue  color]  of  the 
counterweight  pins. 

(ii)  For  engines  with  bolts  found  not  to  be 
cracked,  inspect  the  engine  propeller-flange 
retaining  nut  for  looseness  and  f>erform  the 
following: 

(A)  Retorque  the  propeller-flange  retaining 
nut  if  found  loose  in  accordance  with  Section 
3.3.4  of  the  PZL-3S  Engine  Servicing 
Instructions,  revised  March  1984. 

(B)  Replace  all  propeller  to  engine 

Kropeller-flange  attachment  bolts  with  new 
dUs. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FA.A 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  l>c 
obtained  from  the  Engine  Certification  Office 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
February  28, 1994  Issued  in  Burlington, 
Massachusetts,  on  January  12. 1994 

Jay  J.  Pardee, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Sen-jce 
IFR  Doc.  94-1687  Filed  1-26-94.  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-10] 

Designation  of  Class  E  Airspace,  Adel, 
GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Adel,  Georgia.  A  VHF 
Omni-Directional  Range/Distance 
Measuring  Equipment  (VOR/DME-A) 
Standard  Instrument  Approach 
Procedure  (SLAP)  for  the  Cook  County 
Airport  has  been  developed  and 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  is  needed  to  contain  instrument 
flight  rules  (IFR)  operations  when 
utilizing  this  SLAP. 
EFFECTIVE  DATE:  0901  UTC.  March  3, 
1994. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Robert  L.  Shipp,  Jr.,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P  O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5591. 


SUPPLEMENTARY  INFORMATION: 
History 

On  August  25,  1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Adel,  Georgia,  to  accommodate  a  VOR/ 
DME-A  instrument  approach  procedure 
to  the  Cook  County  Airport,  Adel, 
Georgia  (58  FR  47411).  The  proposal 
was  to  add  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  en  route  and 
terminal  environments,  and  to  change 
the  operating  status  of  the  airport  from 
visual  flight  rules  (VFR)  operations  to 
include  IFR  operations  concurrent  with 
publication  of  the  SLAP.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA  No  comments 
objecting  to  the  proposal  were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation 
"Class  E  airspace"  for  airspace 
extending  upward  from  700  feet  above 
the  surface.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83  Designation  for 
Class  E  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298,  July  6.  1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Adel,  Georgia,  to 
accommodate  a  VOR/DME-A  SLAP 
based  on  the  Moultrie  VOR  to  the  Cook 
County  Airport  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable  VFR 
requirements. 

In  addition,  the  operating  status  of  the 
Cook  County  Airport  is  changed  from 
VFR  operations  to  include  IFTR 
operations  concurrent  with  the 
publication  of  the  SLAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2}  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.a  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005 — Class  E  Airspace  Areas 
Extending  Upv^xird  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ASO  GA  E5  Adel,  Georgia,  (New) 

Cook  County  Airport,  GA 
(let.  31''08'26"N.,  long.  83»27'11"VV.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-niile 

radius  of  Cook  County  Airport. 


Issued  in  College  Park.  Georgia,  on  )anuary' 
11. 1994. 
Waher  E.  Denley, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

jFR  Doc.  94-1645  Filed  1-26-94;  8;45  am) 

BILLING  COOC  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27S80;  Amdt  No.  1581] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  nile. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fiight 
operations  under  instrument  flight  rules 
at  the  a^ected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquir)'  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 


Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estab)ishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  or  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
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were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Navigation  (Air), 
Weather. 

Issued  in  Washington.  EX]  on  January  14, 
1994. 

Thomas  C.  Aocardi, 

DJTKCtor,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  U.T.C.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  App.  1348,  1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 

11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows; 

§§97.23,  97.25.  97.27,  97.29,  97.31,  97.33. 
and  97.35    [Amonded] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA.  U)A/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME,  §  97.29  ILS, 
ISL/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs.  identified  as  follows: 

•  •  •  Effective  AprU  28.  1994 

Sitka,  AK.  Sitka.  VOR-A,  Amdt.  7, 

CANCELLED 
Sitka.  AK.  Sitka.  VOR-C.  Grig. 
Atlantic  City.  NJ.  Atlantic  City  Muni/Bader 

Field.  VOR-A,  Amdt.  4 
Atlantic  City.  NJ.  Atlantic  City  Muni/Bader 

Field.  VOR  RWY  11.  Amdt.  4 
Atlantic  City.  NJ.  Atlantic  City  Muni/Bader 

Field.  VOR-B,  Amdt.  1 

•  •  •  Effective  March  3.  1994 

Palm  Springs.  CA.  Thermal.  VOR-A.  Orig. 
Palm  Springs,  CA,  Thermal.  VOR/DME  RWY 

30.  Orig. 
Thermal.  CA.  Thermal.  VOR-A,  Amdt.  3. 

CANCELLED 
Thermal.  CA.  Thermal.  VOR/DME  RWY  30. 

Amdt.  3.  CANCELLED 
Sioux  City.  \A.  Sioux  Gateway.  RNAV  RWY 

17,  Amdt.  3A,  CANCELLED 
Sioux  City,  lA,  Sioux  Gateway.  RNAV  RWY 

35,  Amdt.  6A,  CANCELLED 
Mount  Sterling.  KY.  Mt.  Sterling- 
Montgomery  County.  VOR-A.  Orig.. 

CANCELLED 
Mount  Sterling.  KY.  Mt.  Sterling- 
Montgomery  County.  VOR/DME-B.  Orig. 

CANCELLED 
Caldwell.  NJ.  Essex  County.  NDB  RWY  22. 

Amdt.  5 
Teterboro.  NJ.  Teterboro.  VOR/DME  1  RWY 

24.  Amdt.  6 
Teterboro.  NJ.  Teterboro.  VOR/DME  2  RWY 

24.  Amdt.  1 
Vineland.  NJ.  Kroelinger.  VOR  RWY  28, 

Amdt.  7.  CANCELLED 
Vineland.  NJ.  Kroelinger.  VOR-B.  Orig. 
East  Livenx)ol,  OH.  Columbiana  County. 

NDB  RWY  25.  Amdt.  6.  CANCELLED 
East  Liverpool.  OH.  Columbiana  County, 

VOR  RWY  25.  Amdt.  3 
Newark,  OH,  Newark-Heath.  VOR-A.  Amdt. 

12 
Newark.  OH.  Newark-Heath.  SDF  RWY  9. 

Amdt.  5 


Newark.  OH.  Newark-Heath.  NDB  RWY  9. 

Amdt.  6 
Newark,  OH,  Newark-Heath,  VOR/DME 

RNAV  RWY  27,  Amdt.  6 
ADA,  OK,  ADA  Muni,  VOR/DME  RWY  17 

Amdt.  1 
ADA,  OK,  ADA  Muni,  NDB-A,  Amdt.  3 
Ardmore,  OK,  Ardmore  Muni,  VOR  RWY  4, 

Amdt.  19 
Ardmore,  OK,  Ardmore  Muni.  NDB  RWY  30 

Amdt.  4 
Ardmore,  OK,  Ardmore  Muni,  ILS  RWY  30. 

Amdt.  2 
Ardmore,  OK,  Ardmore  Downtown 

Executive.  VOR-A,  Amdt.  13 
Ardmore,  OK.  Ardmore  Downtown 

Executive,  NDB  RWY  35,  Amdt.  5 
Ardmore,  OK,  Ardmore  Downtown 

Executive.  VOR/DME  RNAV  RWY  17. 

Amdt.  6 
Ardmore,  OK,  Ardmore  Downtown 

Executive.  VOR/DME  RNAV  RWY  35. 

Amdt.  5 
Duncan.  OK.  Halliburton  Field,  VOR  RWY 

35,  Amdt.  10 
Duncan,  OK,  Halliburton  Field,  LOC  RWY 

35,  Amdt.  4 
Durant,  OK,  Eaker  Field,  NDB  RWY  35. 

Amdt.  5 
Madill,  OK,  Madill  Muni,  VOR/DME-A. 

/Vmdt.  3 
West  Chester.  PA.  Brandywine.  VOR-A, 

Amdt.  2 
West  Chester.  PA,  Brandvwine,  VOR/DME 

RNAV  RWY  27,  Amdt.'  2 
Bonham,  TX,  Jones  Field.  VOR/DME  RWY 

17.  Amdt.  2 
Bonham,  TX.  Jones  Field,  NDB  RWY  17, 

Amdt.  2 
Watertown,  WI,  Watertown  Muni.  VOR/DME 

RWY  29.  Orig. 
Watertovm.  WI.  Watertown  Muni.  NDB  RWY 

5.  Amdt.  1 
Watertown,  WI,  Watertown  Muni,  NDB  RWY 

23,  Amdt.  1 
Watertown,  WI,  Watertown  Muni.  VOR/DME 

RNAV  RWY  5.  Amdt.  3 

•  •  *  Effective  February  3.  1994 

Keene.  NH,  Dillant-Hopkins.  ILS  RWY  2. 
Amdt.  1 

•  •  *  Effective  fanuary  10.  1994 

Gulfport.  MS.  Gul(port-Biloxi  RGNL.  VOR 

RWY  14,  Amdt.  21 
Gulfport,  MS,  Gulfport-Biloxi  RGNL,  VOR/ 

DME  or  TACAN  RWY  14.  Amdt.  2 
Gulfport,  MS,  Gulfport-Biloxi  RGNL,  VOR 

RWY  32.  Amdt.  20 
Gulfport.  MS,  Gulfport-Biloxi  RGNL,  VOR/ 

DME  or  TACAN  RWY  32.  Amdt.  2 
Gulfport,  MS.  Gulfport-Biloxi  RGNL,  NDB 

RWY  14.  Amdt.  11 
Gulfport.  MS.  Gulfport-Biloxi  RGNL.  ILS 

RWY  14.  Amdt.  13 
Gulfport.  MS.  Gulfport-Biloxi  RGNL.  ILS 

RWY  32,  Amdt.  3 
Gulfport,  MS,  Gulfport-Biloxi  RGNL, 

RADAR-1,  Amdt.  5 

•  *  •  Effective  fanuary  5.  1994 

Atlanta.  GA.  Peachtree  City-Falcon  Field. 
LOC  BC  RWY  13.  Amdt.  1 

|FR  Doc.  94-1724  Filed  1-2&-94;  8:45  ami 
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14CFRPart97 

[Docket  No.  27582;  Amdt  No.  1582] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  susfyends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  S\V.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  in;practical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  ar:*endment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 


SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airpwirts.  £»cause  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  pubhc 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluat4on  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities -under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air),  Weather. 

Issued  in  Washington.  DC  on  January'  14. 
1994. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Senict; 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  sjpecified.  as  follows; 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a). 
1421  and  1510:  49  U.S.C  106(«)  (Revised 
Pub.  L.  97-449.  January  12.  1983):  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97^5,  97.27.  97.29.  97.31.  97.33. 
and  97.35    [Amendod] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME: 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
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ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SlAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  'Effective  April  28.  1994 

Sitka.  AK,  Sitka.  VOR-A.  Amdt.  7. 

CANCELLED 
Sitka,  KA.  Sitka.  VOR-C.  Orig. 
Atlantic  City.  N).  Atlantic  City  Muni/Bader 

Field.  VOR-A,  Amdt.  4 
Atlantic  Citv.  N).  Atlantic  Gty  Muni/Bader 

Field.  VOR  RWY  11.  Admt.  4 
Atlantic  Citv,  NJ,  Atlantic  City  Muni/Bader 

Field,  VOR-B,  Admt.  1 

•  *  'Effective March  3.  1994 

Palm  Springs,  CA,  Thermal,  VOR-A,  Orig. 
Pal.-n  Springs.  CA.  Thermal,  VOR/DME  RWY 

30.  Orig. 
Thermal.  CA,  Thermal,  VOR-A,  Amdt.  3, 

CANCELLED 
Thermal,  CA.  Thermal.  VOR/DME  RWY  30, 

Amdt.  3.  CANCELLED 
Sioux  City,  L\.  Sioux  Gateway,  RNAV  RWY 

17,  Amdt  3A,  CANCELLED 
Sioux  City,  lA.  Sioux  Gateway.  RNAV  RWY 

35,  Amdt.  6A.  CANCELLED 
Mount  Sterling,  KY.  MT.  Sterling- 
Montgomery  County,  VOR-A,  Orig., 

CANCELLED 
Mount  Sterling.  KY,  MT.  Sterling- 
Montgomery  County,  VOR/DME-B,  Orig. 

CANCELLED 
Caldwell,  NJ,  Essex  County,  NDB  RWY  22, 

Amdt  5 
Teterboro,  NJ,  Teterboro.  VOR/DME  1  RWY 

24.  Amdt  6 
Teterboro.  NJ.  Teterboro,  VOR/DME  2  RWY 
.  24,  Amdt  1 
Vineland,  NJ,  Kroelinger.  VOR  RWY  28. 

Amdt  7,  CANCELLED 
Vineland,  NJ.  Kroelinger.  VOR-B,  Orig. 
East  Liverpool.  OH,  Columbiana  County. 

NDB  RWY  25,  Amdt  6,  CANCELLED 
East  Liverpool,  OH,  Columbiana  County. 

VOR  RWY  25,  Amdt  3 
Newark.  OH,  Newark-Heath,  VOR-A,  Amdt. 

12 
Newark.  OH,  Newark-Heath,  SDF  RWY  9, 

Amdt.  5 
Newark.  OH.  Newark-Heath,  NDB  RWY  9, 

Amdt  6 
Newark.  OH,  Newark-Heath.  VOR/DME 

RNAV  RWY  27.  Amdt  6 
ADA.  OK.  ADA  Muni,  VOR/DME  RWY  17, 

Amdt  1 
ADA.  OK.  ADA  Muni.  NDB-A,  Amdt.  3 
Ardmore,  OK.  Ardmore  Muni,  VOR  RWY  4. 

Amdt  19 
Ardmore.  OK.  Ardmore  Muni,  NDB  RWY  30. 

Amdt.  4 
Ardmore,  OK.  Ardmore  Muni,  JLS  RWY  30, 

Amdt.  2 
Ardmore,  OK,  Ardmore  Downtown 

Executive.  VOR-A,  Amdt.  13 
Ardmore,  OK.  Ardmore  Downtown 

Executive.  NDB  RWY  35.  Amdt.  5 
Ardmore,  OK,  Ardmore  Downtown 

Executive,  VOR/DME  RNAV  RWY  17. 

Amdt.  6 
Ardmore.  OK,  Ardmore  Downtown 

Executive.  VOR/DME  RNAV  RWY  35. 

Amdt.  5 
Duncan.  OK.  Halliburton  Field,  VOR  RWY 

35,  Amdt  10 


Duncan.  OK.  Halliburton  Field.  LOG  RWY 

35.  Amdt.  4 
Durant.  OK,  Eaker  Field.  NDB  RWY  35, 

Amdt.  5 
Madill.  OK,  Madill  Muni,  VOR/DME-A. 

Amdt.  3 
West  Chester.  PA.  Brandywine.  VOR-A. 

Amdt.  2 
West  Chester  PA,  Brandywine,  VOR/DME 

RNAV  RWY  27,  Amdt.  2 
Bonham,  TX,  Jones  Field,  VOR/DME  RWY 

17,  Amdt  2 
Bonham,  TX,  Jones  Field.  NDB  RWY  17, 

Amdt  2 
Watertown.  WI,  Watertown  Muni,  VOR/DME 

RWY  29,  Orig. 
Watertown,  WI.  Watertown  Muni,  NDB  RWY 

5,  Amdt.  1 
Watertown,  WI,  Watertown  Muni,  NDB  RWY 

23,  Amdt  1 
Watertown,  WI,  Watertown  Muni,  VOR/DME 

RNAV  RWY  5,  Amdt.  3 

*  *  '  Effective  February  3.  1994 

Keene,  NH.  Dillant-Hopkins,  ILS  RWY  2. 
Amdt.  1 

*  •  '  Effective  January  10.  1994 

Gulfport.  MS.  Gulfport-Biloxi  RGNL.  VOR 

RWY  14,  Amdt  21 
Gulfport,  MS,  Gulfport-Biloxi  RGNL,  VOR/ 

DME  or  TACAN  RWY  14,  Amdt.  2 
Gulfport.  MS,  Gulfport-Biloxi  RGNL.  VOR 

RWY  32.  Amdt  20 
Gulfport.  MS,  Gulfport-Biloxi  RGNL.  VOR/ 

DME  or  TACAN  RWY  32.  Amdt  2 
Gulfport,  MS,  Gulfport-Biloxi  RGNL,  NDB 

RWY  14,  Amdt  11 
Gulfport.  MS,  Gulfport-Biloxi  RGNL,  ILS 

RWY  14,  Amdt  13 
Gulfport,  MS,  Gulfport-Biloxi  RGNL.  ILS 

RWY  32.  Amdt.  3 
Gulfport,  MS,  Gul^rt-Biloxi  RGNL. 

RADAR-1,  Amdt.  5 

*  •  '  Effective  fanuary  5.  1994 

Atlanta,  GA,  Peachtree  City-Falcon  Field, 
LOCBCRWYl3,Amdt  1 

[FR  Doc.  94-1725  Filed  1-26-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-482»-e] 

North  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revisions 
consist  of  the  provisions  contained  in 
i^Ies  promulgated  between  July  1, 1990, 


and  June  30, 1991,  otherwise  known  as 
RCRA  Cluster  I.  These  requirements  are 
listed  in  Section  B  of  this  document. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  North  Carolina's 
application(s]  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  North  Carolina  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  North  Carolina's  hazardous 
waste  program  revisions.  North 
Carolina's  applications  for  program 
revisions  are  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  North 
Carolina's  program  revisions  shall  be 
effective  March  28, 1994,  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  North  Carolina's 
program  revision  applications  must  be 
received  by  the  close  of  business, 
February  28,  1994. 

ADDRESSES:  Copies  of  North  Carolina's 
program  revision  applications  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  North  Carolina 
Department  of  Environment,  Health, 
and  Natural  Resources,  Hazardous 
Waste  Branch,  P.O.  Box  27687,  Raleigh, 
North  Carolina  27611-7687;  U.S.  EPA 
Region  IV,  Library,  345  Courtland 
Street.  NE..  Atlanta.  Georgia  30365; 
(404)  347-4216.  Written  comments 
should  be  sent  to  Al  Hanke  at  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
( "RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8,  1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
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HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  268,  and  270. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  31, 1984.  (49  FR 
48694).  North  Carolina  most  recently 
received  final  authorization  effective 
February  16,  1993.  for  Non-HSWA 
Cluster  VI  and  HSWA  Cluster  U  (54  FR 
59825,  December  16,  1992).  On 
September  21,  1992.  North  Carolina 
submitted  program  revision  application 
for  additional  program  approvals.  On 
October  20, 1993,  North  Carolina 
submitted  an  addendium  to  the 
September  21, 1992,  program  revision 
application.  Today,  North  Carolina  is 


seeking  approval  of  its  program 
revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  North  Carolina's 
applications  and  has  made  an 
immediate  final  decision  that  North 
Carolina's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
North  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  February  28, 
1994. 

Copies  of  North  Carolina's 
application(s)  for  these  program 
revisions  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  ADDRESSES  section  of  this 
document. 

Approval  of  North  Carolina's  program 
revisions  shall  become  effective  March 
28,  1994,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 


If  an  adverse  comment  is  received 
EPA  will  publish  either.  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  tliis 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
federal  requirements  promulgated 
between  July  1,  1990,  and  June  30,  1991, 
for  the  requirements  of  RCRA  Cluster  I 
except  for  the  February  21,  1991,  (56  FR 
7134) 


Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces  Rule  (Checklist  85) 


Federal  requirement 


checklist  80 

Toxicity  Characteristics  Hydrocaftwn  Recovery  Operations  (HSWA) 

CHECKLISTS! 

Petroteum  Refinery  and  Secondary  Oil/Water/Solid  Separation  Sludge  Listings 
(F037  and  F038) 

CHECKLIST  82  

Wood  Preserving  Listings 


CHECKLIST  83  

Land  Disposal  Restrictions  for  Third  Sctieduled  Waste;  TechnicaJ  Amend- 
ments 


CHECKLIST  84  

Toxicity  Characteristic;  ChloroftourocartXKi  Refrigerants 

CHECKLIST  86  „ 

RerTwval  of  Strontium  Sulfide  from  the  List  of  Hazardous  Waste:  TechnicaJ 
Amerxjment 


HSWA  or  FR  ref- 
erence 


55  FR  40834 

56  FR  3798 
56  FR  13406 
55  FR  46354 
55  FR  51707 

55  FR  50450 


56  FR  3864 


56  FR  5910 
56  FR  7567 


Federal  pro- 
mulgation 


10/5/90 
2/1/91 
4/2/91 

11/2/90 
12/17/90 

12/6/90 


1/31/91 


2/1 3«1 


2/25/91 


State  authority 


15NCAC  13A  .0006(a). 


15ANCAC 
15ANCAC 

15ANCAC 
15A  NCAC 
15ANCAC 
15A  NCAC 
15ANCAC 
15ANCAC 
15A  NCAC 
15A  NCAC 
ISA  NCAC 
ISA  NCAC 
15A  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  r^AC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 

ISAf^AC 
ISA  NCAC 


3A  .0006(d). 
3A  .0006(e). 

3A  .0002(b). 
3A  .0006(a). 
3A  .0006(d). 
3A  .0006(e). 
3A  .0007(c). 
3A  .0009(k). 
3A  .0009(s). 
3A  .00100). 
3A.0010(r). 
3A  .0013(b). 
3A  .0006(a). 
3A  .0006(c). 
3A  .0006(d). 
3A  .0007(a). 
3A  .0007(c). 
3A  .0012(a). 
3A  .0012(b). 
3A  .0012(c). 
3A  .0012(6). 
3A  .0013(g). 
3A  .0006(a). 

3A  .0006(d). 
3A  .0006(6). 
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Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces  Rule  (Checklist  85)— Continued 


Federal  requirement 


HSWA  or  FR  ref- 
erence 


Federal  pro- 
mulgation 
date 


State  authority 


HECKLIST87  - 

rganic  Air  Emission  Standards  for  Process  Vents  Equipment  Leaits;  Tech- 
nical Amendment 


HECKLIST88 

jmmisfrative  Stay  for  K069 

HECKLiST89  - _ 

Bvision  to  the  Petroteum  Refining  Primary  and  Secondary  Oil/Water/Solids 
Separation  Sludge  Listings  (F037  and  F038) 

HECKLIST90  

intng  Waste  Exclusion  III 

HECKLIST91    

cod  Preseoinng  Listings  Administrative  Stay  for  F032,  F034,  and  F035  list- 
ings 

jming  arxj  BlerxJing  of 

azardous  Waste 

jrtace  Impoundments  in  ExisterKe  on  November  8,  1984 


56  FR  19290 


56  FR  19951   .... 
56  FR  21955  .... 

56  FR  27300  .... 

56  FR  27332  ... 

57  FR  5861    

§3004(q)(2)(A) 
§3004(r)(2)&(3) 

§3005(j)(1)«(6)  , 


4/26/91 


5/1/91 
5/13/91 

6/13/91 

6/13/91 
2/18/92 


15ANCAC  13A 
15ANCAC13A 
15ANCAC  13A 
15A  NCAC  13A 
15A  NCAC  13A 
15ANCAC  13A 
15At4CAC  13A 
15ANCAC13A 
15A  NCAC  13A 


.0009(u). 
.0009(v). 
.0010(b). 
.0010(c). 
.0010(e). 
.001 0(s). 
.001 0(t). 
.0013(b). 
.0006(d). 


15A  NCAC  13A  .0006(d). 


15A  NCAC  13A  .0006(a). 

15A  NCAC  13A  .0006(d). 
15ANCAC  13A  .0009(8). 
15ANCAC  13A.0010(r). 
NCGS  130A-21.6. 
NCOS  130A-294(c)(1). 
NCGS  130A-294(c)(15). 
NCGS  130A-294(c)(7). 
NCGSl30A-294(c)(11). 
NCGS  130A-294(c)(15). 
NCGS  130A-294(b)(7). 
NCGS  150B-21.6. 


.  Decision 

I  conclude  that  North  Carolina's 
}plication(s)  for  these  program 
^visions  meet  all  of  the  statutory  and 
^gulatory  requirements  established  by 
CRA.  Accordingly,  North  Carolina  is 
anted  final  authorization  to  operate  its 
Etzardous  waste  program  as  revised. 
North  Carolina  now  has  responsibility 
ir  permitting  treatment,  storage,  and 
isposal  facilities  within  its  borders  and 
irrying  out  other  aspects  of  the  RCRA 
rogram,  subject  to  the  limitations  of  its 
rograra  revision  appUcation  and 
reviously  approvea  authorities.  North 
arolina  also  has  primary  enforcement 
isponsibilities,  although  EPA  retains 
le  right  to  conduct  inspections  under 
jction  3007  of  RCRA  and  to  take 
iforcement  actions  under  sections 
308,  3013,  and  7003  of  RCRA. 

ompliance  With  Executive  Order 
2866 

The  Ofllce  of  Management  and  Budget 
as  exempted  this  rule  from  the 
iquirements  of  section  6  of  Executive 
irder  12866. 

ertification  Under  the  Regulatory 
lexJbHity  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
D5(h).  I  hereby  certify  that  this 
jthorization  will  not  have  a  significant 
:onomic  impact  on  a  substantial 
umber  of  small  entities.  This 
Jthorization  eHiectively  suspends  the 


applicability  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Sub)ects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  6926.  6974(b)). 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  94-1734  Filed  1-26-94;  8:45  am) 

BILUMO  COOe  H4O-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  13 

[DA  94-3] 

Commercial  Operator  License 
Examinations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  order  clarifies  that  the 
Commission  rather  than  COLE  managers 
will  grant  examination  credit  when 
appropriate  and  that  applicants  who 
desire  examination  credit  must  submit 
documentation  supporting  their  request. 
This  action  was  needed  to  clarify  the 
rules.  It  will  eliminate  procedures  that 
are  unnecessary  and  duplicative  of 
fuhdions  performed  by  the  Commission 
license  processing  staff. 
EFFECTIVE  DATE:  February  24,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cross,  Federal  Communications 
Commission,  Washington,  DC  20554 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATtON: 

Order 

Adopted:  January  3, 1994. 
Released:  January  11, 1994. 

By  the  Chief,  Private  Radio  Bureau: 
1.  Section  13.205  of  the  Commission's 
Rules,  47  CFR  13.205,  currently 
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provides  that  a  commercial  operator 
license  examination  (COLE)  manager 
must  give  examination  credit  to  an 
examinee  holding  certain  documents.^ 
This  procedure  is  unnecessary  and 
duplicative  of  a  function  performed  by 
the  Commission  license  processing  sta^. 
We  are  amending  §  13.205,  therefore,  to 
clarify  that  the  Commission  rather  than 
the  COLE  manager  will  grant 
examination  credit  when  appropriate, 
and  §§  13.9(c)  and  13.13(c)  of  the 
Commission's  Rules.  47  CFR  13.9(c)  and 
13.13(c),  to  clarify  that  applicants  who 
desire  examination  credit  must  submit 
documentation  supporting  their  request. 

2.  We  also  are  moving  the  showing 
required  of  an  applicant  to  qualify  for  a 
radiotelegraph  Six  Months  Service 
Endorsement  from  §  13.201(c)  of  the 
Commission's  Rules,  47  CFR  13.201(c), 
to  §  13.9(d)  of  the  Commission's  Rules. 
47  CFR  13.9(d).  This  change  is  intended 
to  clarify  that  qualification  for  the  Six 
Month  Service  Endorsement  is 
determined  directly  by  the  Commission 
rather  than  the  COLE  Manager. 

3.  Because  the  rule  amendments 
adopted  herein  are  nonsubstantive  in 
nature,  the  notice  and  comment 
provisions  of  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  therefore,  need  not  be  complied 
with.  Authority  for  this  action  is 
contained  in  §  0.331(a)(1)  of  the 
Commission's  Rules,  47  CFR  0.331(a)(1). 

4.  Accordingly,  part  13  is  amended, 
effective  February  24,  1994.  as  set  forth 
below. 

List  of  Subjects  in  47  CFR  Part  13 

Radio. 

Federal  Communications  Commission. 
Ralph  A.  Haller. 
Chief.  Private  Radio  Bureau. 

Rule  Changes 

Part  13ofchapterIoftitle47ofthe 
Code  of  Federal  Regulations  is  amended 
as  follows: 


•  These  documents  are  an  unexpired  (or  within 
the  grace  period]  FtX-issued  commercial  radio 
operator  license,  an  FCC-issued  Amateur  Extra 
Class  operator  license,  and  a  Proof  of  Passing 
Certificate  issued  within  the  past  365  days.  The 
purpose  of  granting  examination  element  credit  is 
to  recognize  that  an  examinee  previously  has 
passed  an  examination  that  cover*  the  same 
material  and,  therefore,  does  not  need  to 
demonstrate  again  his  or  her  knowledge  of  this 
material. 


PART  13— COMMERCIAL  RADIO 
OPERATORS 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066. 1082 
as  amended;  47  U.S.C.  154,  303. 

2.  Sections  13.9  (c)  and  (d)  are  revised 
to  read  as  follows: 

$13.9    EHglbilityandappllcattonfornew 
license  or  •ndorswnent 


(c)  Each  application  for  a  new  General 
Radiotelephone  Operator  License, 
Marine  Radio  Operator  Permit,  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Ship  Radar  Endorsement,  GMDSS  Radio 
Operator's  License  or  GMDSS  Radio 
Maintainer's  License  must  be 
accompanied  by  the  required  fee,  if  any. 
and  submitted  to  the  address  specified 
in  part  1  of  the  rules.  The  application 
must  include: 

(1)  An  original  PPC(s)  from  a 
COL£M(s)  showing  that  the  applicant 
has  passed  the  necessary  examination 
element(s)  within  the  previous  365 
davs,  and 

(2)  A  copy  of  the  applicable  license(s) 
when  the  applicant  claims  credit  for  an 
examination  element.  The  FCC  will  give 
credit  only  as  specified  below  to  an 
applicant  holding  any  of  the  following 
documents: 

(i)  An  unexpired  (or  within  the  grace 
period)  FCC-issued  commercial  radio 
operator  license:  The  written 
examination  and  telegraphy  Element(s) 
reouired  to  obtain  the  license  held. 

(ii)  An  unexpired  (or  within  the  grace 
period)  FCC-issued  Amateur  Extra  Qass 
operator  license:  Telegraphy  Elements  1 
and  2. 

(d)  Each  application  for  a  new  Six 
Months  Service  Endorsement  must  be 
submitted  to  the  address  specified  in 
Part  1  of  the  rules.  The  application  must 
include  documentation  showing  that: 

(1)  The  applicant  was  employed  as  a 
radio  operator  on  board  a  ship  or  ships 
of  the  United  States  for  a  period  totaling 
at  least  six  months; 

(2)  The  ships  were  equipped  with  a 
radio  station  complying  with  the 
provisions  of  part  II  of  title  in  of  the 
Communications  Act,  or  the  ships  were 
owned  and  operated  by  the  U.S. 


Govemmeat  and  equipped  with  radio 
stations; 

(3)  The  ships  were  in  service  during 
the  applicable  six  month  period  and  no 
portion  of  any  single  in-port  period 
included  in  the  qualifying  six  months 
period  exceeded  seven  days; 

(4)  The  applicant  held  a  F(X-issued 
First  or  Second  Class  Radiotelegraph 
Operator's  Certificate  during  this  entire 
six  month  qualifying  period;  and 

(5)  The  applicant  holds  a  radio 
ofBcer's  license  issued  by  the  U.S.  Coast 
Guard  at  the  time  the  six  month 
endorsement  is  requested. 

3.  Section  13.13(c)  is  revised  to  read 
as  follows: 

§  1 3. 1 3    Application  for  a  renewed  or 
nfKxllfied  license. 


(c)  Each  application  involving  a 
change  in  operator  class  must  be  made 
on  FCC  Form  756.  Each  application  for 
a  commercial  operator  license  involving 
a  change  in  operator  class  must  be 
accompanied  by  the  required  fee,  if  any, 
and  submitted  to  the  address  sp»ecified 
in  part  1  of  the  rules.  The  application 
must  include: 

(1)  An  original  PPC(s)  from  a 
COLEM(s)  showing  that  the  applicant 
has  passed  the  necessary  examination 
element(s)  within  the  previous  365 
days,  and 

(2)  A  copy  of  the  applicable  license(s) 
when  the  applicant  claims  credit  for  an 
examination  element.  The  FCC  will  give 
credit  only  as  specified  below  to  an 
applicant  holding  any  of  the  following 
documents: 

(i)  An  unexpired  (or  within  the  grace 
period)  FCC-issued  commercial  radio 
operator  license:  the  written 
examination  and  telegraphy  Element(s) 
required  to  obtain  the  license  held. 

(ii)  An  unexpired  (or  within  the  grace 
period)  FCC-issued  Amateur  Extra  Class 
operator  license:  Telegraphy  Elements  1 
and  2.  ^' 


§13.201    (AmMidedl 

4.  Section  13.201(c)  is  removed. 

§13^5    [Removed] 

5.  Section  13.205  is  removed. 

(FR  Doc.  94-1699  Filed  1-26-94;  8:45  am) 
BILUMS  COOE  tnz-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prKx  to  ttie  adoption  of  tt>e  final 
rules. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  213 

[Docket  No.  R-0815;  Reg.  M] 
Consumer  Leasing 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTtON:  Notice;  extension  of  comment 

period. 

SUMMARY:  On  November  19,  1993.  the 
Board  requested  comment  on  an 
advance  notice  of  proposed  rulemaking 
concerning  Regulation  M  (Consumer 
Leasing)  which,  among  other  things, 
solicited  comment  on  possible 
amendments  to  the  Regulation  (58  FR 
61035).  The  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority, 
has  extended  the  comment  period  for  30 
days  to  give  the  public  additional  time 
to  provide  comments. 
DATES:  Comments  must  be  received  by 
February  24.  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0815.  may  be 
mailed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  delivered  to  the 
Board's  mail  room  between  8.45  a.m. 
and  5:15  p.m.  and  to  the  security  control 
room  outside  of  those  hours.  Both  the 
mail  room  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  Cho  or  Kurt  Schumacher.  Staff 
Attorneys.  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System,  at  (202) 
452-3667  or  452-2412.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf.  Dorothea  Thompson 
(202) 452-3544. 


SUPPLEMENTARY  INFORMATION:  The  Board 
is  extending  the  comment  period  on  the 
advance  notice  of  proposed  rulemaking 
on  Regulation  M  (Consumer  Leasing),  to 
give  the  public  additional  time  to 
comment  on  the  proposal. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System.  January  21. 1994. 
William  W.  Wiles. 
Secrefary  of  the  Board. 
IFR  Doc.  94-1696  Filed  1-26-94;  8:45  am] 
BILUNO  CODE  621<M>1-M 


DEPARTMEtfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  No.  PR  04  2] 

Petition  for  Rulemaking:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtON:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
February  4. 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 
27532.  800  Independence  Avenue,  SW.. 
Washington,  1X20591. 


The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave..  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Fart 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC  on  January- 12. 
1994. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docief  No.  27532. 
Petitioner:  Air  Transport  Association. 
Regulations  Affected:  14  CFR 
121.343(c). 

Description  of  Rulechange  Sought:  To 
allow  operators  to  complete  a  phased 
compliance  schedule  for  installation  of 
the  11-parameter  digital  flight  data 
recorders  (DFDR)  on  aircraft  between 
December  31.  1994,  and  December  31, 
1999.  and  eliminate  the  need  to  make 
costly  DFDR  retrofit  to  aircraft  that  will 
not  be  in  the  U.S.  airline  inventory  at 
the  end  of  the  decade. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  this 
amendment  will  save  ATA  operators 
alone  $23,700,000;  retrofit  installation  is 
not  supported  via  an  aircraft 
manufacturer  service  bulletin,  since  the 
majority  of  aircraft  models  affected  by 
the  rule  are  out  of  production;  and  any 
enhancement  to  the  collection  of  flight 
history  data  may  be  of  minimal  benefit 
for  the  airplanes  that  are  to  be  retired 
between  1994  and  1999. 

IFR  Doc.  94-1350  Filed  1-26-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-ANE-81] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  telegraphic  airworthiness 
directive  (AD)  T89-05-52  by  adopting  a 
new  AD.  applicable  to  Pratt  &  Whitney 
(PVV)  JT8D  series  turbofan  engines. 
Telegraphic  AD  T89-05-52  currently 
requires  repetitive  ultrasonic 
inspections  of  a  combustion  chamber 
outer  ca.se  (CCOC)  weld,  but  also  allows 
visual  inspection  or  fluorescent 
magnetic  penetrant  inspection  (FMPI)  of 
certain  CCCXI's  under  specified 
conditions.  This  proposal  would  allow 
ultrasonic  inspections  only.  This 
proposal  is  prompted  by  the  greater 
availability  of  ultrasonic  inspection 
equipment,  which  provides  a  more 
definitive  means  of  discovering  cracks 
than  either  visual  inspections  or  FMPI. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  rupture  of 
the  CCOC,  which  could  result  in  fire, 
engine  cowl  release,  or  aircraft  damage. 
DATES:  Comments  must  be  received  by 
March  28. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-81. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  St,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identif>'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intere.sted  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-81."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-ANE-81.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  March  1. 1989,  the  Federal 
Aviation  Administration  (FAA)  issued 
telegraphic  airworthiness  directive  (AD) 
T89-05-52,  applicable  to  Pratt  & 
Whitney  (PW)  JT8D  series  turbofan 
engines,  which  requires  repetitive 
ultrasonic  inspections  for  cracks  in  the 
combustion  chamber  outer  case  (CCOC). 
In  addition,  that  telegraphic  AD  allowed 
operators  who  did  not  have  ultrasonic 
inspection  capability  to  perform  visual 
inspections  and  fluorescent  magnetic 
penetrant  inspections  (FMPI)  of  CCOC's. 
That  action  was  prompted  by  reports  of 
two  CCOC's.  both  part  number  (P/N) 
796761.  which  were  found  in  service 
with  severe  cracking  and  distress  at  the 
weld  which  joins  the  forward  case  detail 
to  the  rear  fiange  detail.  These  cracks 
initiated  from  an  area  of  incomplete 
weld  created  during  the  manufacturing 
process  and  were  not  detected  during 
the  final  inspection  process.  Another 
CCOC.  P/N  806675,  is  manufactured 
using  a  similar  process  and  has  the  same 


potential  for  incomplete  welds,  but  to 
date  have  not  been  found  cracked.  That 
condition,  if  not  corrected,  could  resuh 
in  rupture  of  the  CCOC,  which  could 
result  in  fire,  engine  cowl  release,  or 
aircraft  damage. 

Since  the  issuance  of  that  telegraphic 
AD,  the  FAA  has  received  reports  that 
most  operators  now  have  the  capability 
to  perform  ultrasonic  inspections, 
which  provides  a  more  definitive  means 
of  discovering  cracks  than  either  visual 
inspections  or  FMPI.  In  telegraphic  AD 
T89-05-52.  reinspection  of  all  CCOC's 
is  required,  including  reinspection  of 
those  CCOC's  that  exhibited  minimal 
ultrasonic  indications  during  initial 
inspection.  The  FAA  has  determined 
analvlically  that  CCOC's  that  exhibit 
maximum  signal  amplitudes  of  less  than 
40  percent  are  not  life  hmited  at  the 
defined  weld  area.  Therefore,  CCOC's 
that  meet  this  signal  criteria  for  two 
consecutive  ultrasonic  inspections  may 
be  marked  with  a  new  P/N.  provided  the 
second  ultrasonic  inspection  is 
accomplished  at  least  2.500  cycles  in   i 
service  (QS)  after  the  first  inspection 
and  the  second  inspection  is  performed 
in  accordance  with  Appendix  C  of  PW 
Alert  Service  Bulletin  (ASB)  No.  5842. 
Revision  3.  dated  October  10. 1990. 

Finally,  the  FAA  has  determined  that 
certain  CCOC's.  P/N  806675.  were 
ultrasonically  inspected  by  PW  during 
the  manufacturing  process,  and 
therefore  do  not  need  to  be  inspected 
again  until  they  are  accessible  in  the 
shop. 

Tne  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  ASB  No. 
5842,  Revision  3,  dated  October  10, 
1990,  that  describes  procedures  for 
repetitive  ultrasonic  inspections  of 
CCOC's  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
supersede  telegraphic  AD  T89-05-52  to 
require  repetitive  ultrasonic  inspections 
of  CCOC's  for  cracks.  The  proposed  AD 
would  also  allow  CCOC's  that  meet 
certain  signal  criteria  for  two 
consecutive  ultrasonic  inspections  to  be 
marked  with  a  new  F/N.  Once 
remarked,  those  CCOC's  would  not  need 
to  meet  the  repetitive  ultrasonic 
inspection  requirements  of  this  AD. 
Finally,  the  proposed  AD  would  require 
uhrasonic  inspections  on  certain 
CCOC's.  P/N  806675.  identified  by  serial 
number,  that  were  ultrasonicallv 
inspected  by  PW  during  the 
manufacturing  process,  when  they  are 
accessible  in  the  shop.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 
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The  FAA  estimates  that  1,000  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $110,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  93-ANE-81. 

Applicability:  Pratt  &  Whitney  (PW) 
Models  JT8D-1.  -lA.  -IB.  -7,  -7A,  -7B,  -9. 


-9A.  -11.  -15,  -ISA.  -17.  -17A.  -17R.  and 
-17AR  turfoofan  engines,  with  combustion 
chamber  outer  case  (CCOC).  Part  Number  (P/ 
N)  796761  or  806675.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Douglas  DC- 
9  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  CCOC,  which 
could  result  in  Rre.  engine  cowl  release,  or 
aircraft  damage,  accomplish  the  following: 

(a)  Except  for  CCOC's  cited  in  paragraph  (c) 
of  this  airworthiness  directive  (AD), 
ultrasonically  inspect  CCOC's  installed  in 
engines  for  cracks  within  10  days  or  75 
cycles  in  service  (CIS)  after  the  effective  date 
of  this  AD.  whichever  occurs  later,  in 
accordance  with  paragraph  2. A. (3)  and 
Appendix  B  of  PW  Alert  Service  Bulletin 
(ASB)  No.  5842.  Revision  3,  dated  October 
10.  1990. 

(b)  For  CCOC's  not  installed  in  engines  and 
not  cited  in  paragraph  (c)  of  this  AD, 
ultrasonically  inspect  CCOC's  for  cracks  prior 
to  returning  the  CCOCs  to  service  in 
accordance  with  paragraph  2.A.(5)  and 
Appendix  C  of  PW  ASB  No.  5842,  Revision 

3,  dated  October  10,  1990. 

(c)  For  CCOCs.  P/N  806675,  listed  by  serial 
number  in  Table  1  and  paragraph  2.  A. (10)  of 
PW  ASB  No.  5842,  Revision  3.  dated  October 
10. 1990.  accomplish  the  following: 

(1)  At  the  next  removal  of  the  CCOC  from 
the  engine  after  the  effective  date  of  this  AD. 
ultrasonically  inspect  CCOCs  for  cracks  in 
accordance  with  paragraph  2. A. (5)  and 
Appendix  C  of  PW  ASB  No.  5842.  Revision 
3,  dated  October  10, 1990. 

(2)  Remove  from  service  or  reinsjject 
CCOC's  In  accordance  with  paragraphs  (d) 
and  (e),  respectively,  of  this  AD. 

(3)  Mark  CXX)C's  with  new  part  numbers  in 
accordance  with  paragraphs  2.A.(5)(c)  and 
2.A.(11)  of  PW  ASB  No.  5842.  Revision  3, 
dated  October  10,  1990,  that: 

(i)  Have  accumulated  at  least  2,500  CIS 
since  new:  and 

(ii)  Exhibit  a  maximum  ultrasonic  signal 
amplitude  of  less  than  40%  during  the 
inspection  conducted  subsequent  to  2,500 
as  since  new. 

(d)  Remove  from  service  and  replace  with 
a  serviceable  part  CCOC's  with  maximum 
ultrasonic  signal  amplitude  determined  as 
follows: 

(1)  CCOC's  with  greater  than  or  equal  to 
360%,  prior  to  further  flight,  with  no  ferry 
flight  permitted  in  accordance  with 
paragraph  (i)  of  this  AD  below. 

(2)  CCOC's  with  less  than  360%.  but 
greater  than  or  equal  to  240%.  prior  to  further 
flight,  with  ferry  flight  permitted,  in 
accordance  with  paragraph  (i)  of  this  AD 
t)elow. 

(e)  Thereafter,  ultrasonically  inspect 
CCOC's,  P/Ns  796761  and  806675,  for  cracks 
at  intervals  determined  by  maximum 
ultrasonic  signal  amplitude,  in  accordance 
with  paragraph  2. A.  and  Appendix  B  of  PW 
ASB  No.  5842.  Revision  3,  dated  October  10. 
1990.  for  installed  CCOC's:  or  paragraph 

2.  A.(5)  and  Appendix  C  of  PW  ASB  No.  5842. 
Revision  3,  dated  October  10. 1990.  for 
uninstalled  CCOC's:  as  applicable,  as  follows: 

(1)  For  those  CCOCs  that  meet  the  criteria 
described  in  paragraph  (d)  of  this  AD,  remove 


from  service  and  replace  with  a  serviceable 
part. 

(2)  For  those  CCOC's  with  less  than  240%. 
but  greater  than  or  equal  to  100%.  at  intervals 
of  1.000  QS  since  last  inspection. 

(3)  For  those  CCOC's  with  less  than  100%. 
but  greater  than  or  equal  to  40%.  at  intervals 
of  2,500  as  since  last  inspection. 

(4)  For  those  CCOC's  with  less  than  40%, 
inspect  at  the  next  removal  of  the  CCOC  from 
the  engine  since  last  inspection. 

(f)  Mark  CCOC's  with  new  P/N's,  in 
accordance  with  paragraphs  2.A.(5)(c)  and 
2.A.(11)  of  PW  ASB  No.  5842,  Revision  3. 
dated  October  10. 1990.  that  meet  the 
following  criteria: 

(1)  At  least  two  consecutive  ultrasonic 
inspections  have  been  performed  on  the 
CCOC:  and 

(2)  the  second  inspection  was  performed  in 
accordance  with  paragraph  (b)  of  this  AD: 
and 

(3)  have  accumulated  at  least  2.500  CIS 
since  the  first  ultrasonic  inspection:  and 

(4)  that  exhibit  a  maximum  ultrasonic 
signal  amplitude  of  less  than  40%  in  both 
inspections. 

(g)  Remarking  of  CCOC's  with  a  new  P/N 
in  accordance  with  paragraph  (f)  of  this  AD 
constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Insjjector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(i)  Except  for  aircraft  with  engines  having 
CCOC's  that  must  be  removed  from  service  in 
accordance  with  paragraph  (d)(1)  of  this  AD, 
special  flight  p>«rmits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
January  20,  1994. 
Mark  C  Fulmar, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  94-1762  Filed  1-26-94;  8:45  am) 
BILUMO  CODE  4»10-1>-P 
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Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11-200  and 
-400  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAC  1-11-200 
and  —400  series  airplanes.  This  proposal 
would  require  that  certain  landing  gear 
brakes  be  inspected  for  wear  and 
replaced  if  the  wear  limits  prescribed  in 
this  proposal  are  not  met,  and  that  the 
specified  wear  limits  be  incorporated 
into  the  FAA-approved  maintenance 
inspection  program.  This  proposal  is 
prompted  by  an  accident  in  which  a 
transport  category  airplane  executed  a 
rejected  takeoff  (RTO)  and  was  unable  to 
stop  on  the  runway  due  to  worn  brakes; 
and  the  subsequent  review  of  allowable 
brake  wear  limits  for  all  transport 
category  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  RTO. 
DATES:  Comments  must  be  received  by 
March  23, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
167-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  "hanged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-167-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-167-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1988,  a  McDonnell  Douglas  Model 
DC-10  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  riinway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension due  to  extensive  wear.  Fluid 
leaking  from  the  damaged  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
allowable  wear  limits  for  all  brakes 
installed  on  transport  category 
airplanes.  The  FAA  and  the  Aerospace 
Industries  Association  (AIA)  jointly 
developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountability  determination 
validates  brake  wear  limits  with  respect 
to  brake  energy  capacity  only  and  is  not 
meant  to  account  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  The  guidelines  for 
validating  brake  wear  limits  allow  credit 
for  use  of  reverse  thrust  with  a  critical 
engine  inoperative  to  determine  the 
energy  level  absorbed  by  the  brake 
during  the  dynamometer  test. 

The  FAA  has  requested  that  airframe 
manufacturers  of  transport  category 
airplanes:  (1)  Determine  required 
adjustments  in  allowable  wear  limits  for 
all  of  its  brakes  in  use;  (2)  schedule 
dynamometer  testing  to  validate  wear 
limits  as  necessary;  and  (3)  submit 
information  from  items  (1)  and  (2)  to  the 
FAA  so  that  appropriate  rulemaking 
action(s)  can  be  initiated. 

British  Aerospace  has  conducted 
worn  brake  rejected  takeoff  (RTO) 
dynamometer  testing  and  analyses  on 
various  brakes  installed  on  Model  BAC 
1-11-200  and  -400  series  airplanes. 


Based  on  the  results  of  that  testing  and 
analyses,  the  FAA  has  determined  that 
the  maximum  brake  wear  limits 
currently  recommended  in  the 
Component  Maintenance  Manual  for 
Model  BAC  1-11-200  series  airplanes 
equipped  with  brakes  manufactured  by 
Allied  Signal  Aerospace  Company 
(Bendix)  are  acceptable  as  they  relate  to 
the  effectiveness  of  the  brakes  during  a 
high  energy  RTO.  The  FAA  also  finds 
that  the  maximum  brake  wear  limits 
currently  recommended  in  the 
Component  Maintenance  Manual  for 
Model  BAC  1-11-400  series  airplanes 
equipped  with  Bendix  brakes  are  not 
acceptable  as  tliey  relate  to  the 
effectiveness  of  the  brakes  during  a  high 
energy  RTO.  Consequently,  the  FAA  has 
determined  that  the  brake  wear  limits 
for  Model  BAC  1-11-200  series 
airplanes  and  the  new  brake  wear  limits 
for  Model  BAC  1-11-400  series 
airplanes  must  be  incorporated  into  the 
FAA-approved  maintenance  inspection 
program. 

The  FAA  has  determined  that,  in 
order  to  prevent  loss  of  brake 
effectiveness  during  a  high  energy  RTO, 
the  following  maximum  brake  wear 
limits  are  necessary  for  Model  BAC  1- 
11-200  and  —400  series  airplanes 
equipped  with  Bendix  brakes: 

British  Aerospage  Model  Bag  1- 
11-200  and  -400  Series  Air- 
planes Equipped  With  Bendix 
Brakes 


Airplane 
Model 

Brake  part 
No. 

MaxifTHjm 

brake  wear 

limit  {irx;h/mm) 

BAG  1-11- 

200. 
BAG  1-11- 

400. 

2601225-1 
2601240-1 

0.75  irx:h  (19.1 

mm). 
I.OirKh  (25.4 

mm). 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  The  FAA  has 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
that  certain  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  proposal 
are  not  met,  and  that  the  specified  wear 
limits  be  incorporated  into  the  FAA- 
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(proved  maintenance  inspection 
oeram. 

There  are  approximately  100  Model 
\C  1-11-200  and  -400  series 
rplanes  of  the  affected  design  in  the 
oridwide  fleet. 

The  FAA  estimates  that  10  Model 
\C  1-11-200  series  airplanes  of  U.S. 
gistry  and  2  U.S.  operators  would  be 
fected  by  this  proposed  AD.  For  these 
rplanes  and  operators,  although  the 
■oposed  rule  would  require  the 
corporation  of  maximum  brake  wear 
nits  into  the  FAA-approved 
aintenance  inspection  program,  no 
her  specific  additional  action, 
spection,  or  part  replacement  costs 
lative  to  that  requirement  would  be 
volved".  such  actions  are  currently  a 
irt  of  the  current  maintenance 
ogram.  However,  it  is  estimated  that  it 
ould  take  approxiojatelv  1  work  hour, 
an  average  labor  rate  o(  $55  per  work 
3ur,  for  each  operator  to  incorporate 
e  requirement  into  its  FAA-approved 
aintenance  inspection  program.  Based 
1  these  figures,  the  total  cost  impact  of 
e  proposed  requirement  to  revise  the 
\A-approved  maintenance  inspection 
ogram  on  U.S.  operators  of  Model 
AC  1-11-200  series  airplanes  is 
timated  to  be  $110.  or  $55  per 
jerator. 

The  FAA  estimates  that  20  Model 
AC  1-11—400  series  airplanes  of  U.S. 
gistry  and  19  U.S.  operators  would  be 
fected  by  this  proposed  AD.  It  is 
;timated  that  it  would  take 
jproximately  1  work  hour,  at  an 
■erage  labor  rate  of  $55  per  work  hour, 
r  each  operator  to  incorporate  the 
roposed  revision  of  its  FAA-approved 
aintenance  inspection  program.  Based 
1  these  figures,  the  total  cost  impact  of 
lat  proposed  requirement  on  U.S. 
aerators  of  Model  BAC  1-11-400  series 
rplanes  is  estimated  to  be  $1,045.  or 
33  per  operator. 

Additionally,  the  FA.\  estimates  that 
ir  operators  of  Model  BAC  1-1 1-iOO 
;ries  airplanes,  it  would  take 
^proximately  2  work  hours  per 
rpiane  to  shorten  the  wear  pins  for 
splacement  brakes,  and  8  work  hours 
er  airplane  to  change  the  brakes,  at  an 
/erage  labor  rate  of  $55  per  work  hour, 
he  cost  of  required  parts  to  accomplish 
le  change  in  wear  limits  for  these 
irplanes  (that  is,  the  cost  resulting  from 
le  requirement  to  change  the  brakes 
efore  they  are  worn  to  their  previously 
pproved  limits  for  a  one-time  change) 
ould  be  approximately  $912  per 
irplane.  Based  on  these  figures,  the 
)tal  cost  impact  of  these  proposed 
jquirements  on  U.S.  operators  of  Model 
AC  1-11—400  series  airplanes  is 
?timated  to  be  $29,240.  or  $1,462  per 
irplane. 


These  total  cost  figures  are  based  on 
the  assumption  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g)';  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  93-NM-167-AD. 

Applicability:  All  Model  BAC  1-11-200 
and  -400  series  airplanes,  certificated  in  any 
category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  rejected  takeoff  (KTO). 
accomplish  the  following: 


(a)  Within  180  days  after  the  effective 
date  of  this  AD.  accomplish  paragraphs 
(a)(1)  and  {aK2)  of  this  AD. 

(1)  Inspect  main  landing  gear  brakes  having 
the  brake  part  numbers  listed  below  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  below  must  be  replaced, 
prior  to  further  flight,  with  a  brake  within 
that  limit. 

British  Aerospace  Model  BAC  1- 
11-200  AND  -400  Series  Air- 
planes Equipped  With  Bendix 
Brakes 


Airplar>e 
model 

Brake  peirt 
No. 

Maximum 

txake  wear 

limit  (ir>ctVmm> 

BAG  1-11- 

200. 
BAG  1-11- 

400. 

2601225-1 
2601240-1 

0.75  inch  (19.1 

mm) 
1.0  inch  (25.4 

mm). 

Note  1:  Measuring  instructions  for  Bi;ndix 
brakes  can  l>e  found  in  Revision  4  of  the 
Allied  Signal  Component  Maintenance 
Manual. 

Note  2:  Revision  4  of  the  Allied  Signal 
Component  Maintenance  Manual  specifies  a 
brake  wear  limit  of  1.06  inch  for  brake  part 
number  2601240-1.  That  brake  wear  limit  is 
superseded  by  the  brake  wear  limit  of  1.0 
inch  Sf>ecified  above  for  that  brake  part 
number.  Revision  5  of  the  Allied  Signal 
Component  Maintenance  Manual  will  reflect' 
the  revised  brake  wear  limit  of  1.0  inch. 
Brake  units  having  wear  indicators  set  at  1.06 
inch  will  be  considered  to  be  fully  worn 
when  either  wear  indicator  pin  is  1.0  inch  or 
less  above  the  surface  of  the  carrier,  provided 
the  wear  pin  has  not  been  shortened  on  that 
brake  unit. 

Note  3:  Each  operator  should  provide  a 
method  of  identifying  modified  brakes  until 
Revision  5  of  the  Allied  Signal  Component 
Maintenance  Manual  has  been  issued. 
Revision  5  of  the  manual  will  define  a 
method  of  brake  identification  and  reflect  the 
brake  wear  limits  specified  above.  A  paint 
scheme  similar  to  that  used  to  differentiate 
between  new  and  refurbished  brakes  could 
be  used,  for  example,  if  a  different  color  is 
used. 

(2)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
maximum  brake  virear  limits  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustm.ent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-i;3. 


^ 
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(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
21, 1994. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Diaxtorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-1690  Filed  1-26-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-25] 

Proposed  Establishment  of  Class  E 
Airspace;  Bullhead  City,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Bullhead 
City,  AZ.  A  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
standard  instrument  approach 
procedure  (SLAP)  has  been  developed 
for  the  Bullhead  Laughlin  Municipal 
Airport.  Controlled  airspace  extending 
from  700  feet  above  the  surface  is 
needed  for  aircraft  executing  the 
approach.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rules  (IFR) 
operations  at  Bullhead  Laughlin 
Municipal  Airport. 

DATES:  Comments  must  be  received  on 
or  before  March  15,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  Docket  No.  93-AVVP- 
25. 15000  Aviation  Boulevard, 
Lawndale.  California  90261.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Assistant  Chief  Counsel  for  the 
Western-Pacific  Region  at  the  same 
address.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lavrndale,  California  90261. 
telephone  (310)  297-1658. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division,  at  15000 
Aviation  Boulevard.  Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles. 
Cahfomia  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Bullhead 
City,  AZ.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 


VOR/DME  approach  at  Bullhead 
Laughlin.  AZ.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  Februar>' 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a).  1354(a), 
1510;  E.  O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AWF  AZ  ES  Bullhead  City.  AZ  [Newl 

Bullhead  Laughlin  Municipal  Airport.  AZ 
(lat.  35*08'26'  N,  long.  114*33'35  "  W) 


i802 
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The  airspace  extenHing  upward  from  700 
?et  above  the  surface  bounded  by  a  line 
eginning  at  lat  34''57'00"  N.,  long. 
14''33'00"  W.;  to  lat.  35"'28'0<r  N..  long. 
H'SgOO"  W.:  to  lat  SS'agoO"  N  .  long. 
14°28'0O"  W.;  to  lat  34''57'30"  N..  bng. 
14°26'30"  W.;  to  the  point  of  beginning. 
*  *  *  * 

Issued  in  Los  Angeles,  California,  on 
inuary  5. 1994. 
ichard  R.  Lien, 

lanager.  Air  Traffic  Division.  Western -Pacific 
egion. 

■R  Doc  94-1723  Filed  1-26-94.  845  anj] 
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4  CFR  Part  71 

Mrspac«  Docket  No.  93-AWP-14] 

'reposed  Establishment  of  Class  E 
Jrspace;  Payson,  AZ 

GENCY:  Federal  Aviation 
idininistration  (FAA).  DOT. 

cnOH:  Notice  of  proposed  rulemaking. 

UMMARY:  This  notice  proposes  to 
stablish  Class  E  airspace  at  Payson.  AZ. 
t  NonDirectional  Beacon  (NDB) 
tandard  instrument  approach 
rocedure  (SIAP)  has  been  developed 
3r  the  Payson  Municipal  Airport, 
lontrolled  airspace  extending  from  700 
*t  above  the  surface  is  needed  for 
ircraft  executing  the  approach.  The 
itended  effect  of  this  proposal  is  to 
rovide  adequate  Class  E  airspace  for 
istrument  flight  rules  (IFR)  operations 
t  Payson  Municipal  Airport. 

ATES:  Comments  must  be  received  on 
r  before  Man;-.h  15,  1994. 

DORESSES:  Sfind  comments  on  the 
roposal  in  triplicate  to  Manager, 
ystem  Management  Branch,  A\VP-530, 
lir  Traffic  Division,  Western-Pacific 
legion.  Federal  Aviation 
idministration.  Docket  No.  93-AWP- 
4, 15000  Aviation  Boulevard, 
awndale.  California  90261.  The  official 
orket  may  be  examined  in  the  Office 
f  the  .Assistant  Chief  Counsel  for  the 
V'estem-Pacific  Region  at  the  same 
ddress.  An  informal  docket  may  also  be 
.xamjned  during  normal  business  hours 
1  the  Office  cf  the  Manager,  System 
lanagement  Branch.  Air  Traffic 
)ivision,  at  the  address  sho\*Ti  above. 

OR  FURTHER  INFORMATKJN  CONTACT:Scott 
peer.  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
"raffic  Division,  Western-Pacific 
legion.  Federal  Aviation 
administration,  15000  Aviation 
(oulevard.  Lawndale,  California  90261, 
slephone  (310)  297-1658. 


SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NTRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Payson,  AZ. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  NDB-A 


approach  at  Payson.  AZ.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993.  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(aJ, 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  S005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AWP  AZ  E5  Payson.  AZ  (New) 

Bullhead  Laughhn  Airport.  AZ 
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(lat.  34*15'24''N,  long.  lll''20'22"W) 
Payson  NDB 
(lat.  34''15'18"N.  long.  111»20'31''W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-niile  radius 
of  Payson  Municipal  Airport  and  within  6 
miles  each  side  of  the  Payson  NDB  170*  (T) 
bearing  extending  from  the  6-mile  radius  to 
16  miles  south  of  the  Payson  NDB. 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
January  5,  1994. 
Richard  R.  Lien, 

Manager.  Air  Tntffic  Division,  Western-Pacific 
Region. 

IFR  Doc.  94-1722  Filed  1-26-94;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  290 
[Docket  No.  93123»-<3339] 

Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  requests 
comments  on  the  proposed  amendments 
contained  in  this  document  to  the 
regulations  found  at  part  290  of  title  15 
of  the  Code  of  Federal  Regulations, 
which  implement  the  Regional  Centers 
for  the  Transfer  of  Manufacturing 
Technology.  This  change  revises  the 
matching  fund  requirements  in  the  fifth 
and  sixth  years  of  operation  to  reflect 
program  experience  during  the  first  five 
years.  With  this  change,  the  maximum 
allowable  Federal  funding  will  be  one 
third  of  total  expenses  during  years  five 
and  six.  Currently,  the  maximum 
allowable  Federal  funding  is  30  percent 
in  year  five  and  20  percent  in  year  six. 
This  change  also  modifies  the 
requirements  for  cash  match.  With  this 
change,  at  least  half  of  the  match  must 
be  in  cash  or  full-time  personnel  loaned 
to  the  operating  organization.  Currently 
at  least  55  percent  of  the  match  must  be 
in  cash  or  full-time  personnel. 
DATES:  Comments  on  the  proposed 
program  must  be  received  no  later  than 
February  28.  1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  changes  must  be  submitted  in 
writing  to:  MTC  Program  Rule 
Comments,  Technology  Administration. 
U.S.  Department  of  Commerce,  room 
Bll5  Polymers  Building,  Gaithersburg, 


MD  20899.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  an^  copying  in 
the  Commerce  Department's  Central 
Reference  and  Records  Inspection 
Facility.  Herbert  Hoover  Building,  room 
6020. 14th  Street  between  E  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230 

FOR  FURTHER  INFORMATK5N  CONTACT:  To 

receive  additional  program  information, 
contact  Philip  Nanzetta  at  (301)  97?>- 
3414. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  requests  comments 
regarding  proposed  changes  to  the 
matching  funds  requirements  for  the 
Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology 
(Manufacturing  Technology  Centers, 
MTC)  program  found  at  part  290  of  title 
15  of  the  Code  of  Federal  Regulations. 
The  MTC  program  provides  financial 
and  technical  assistance  to  regional 
centers  (MTCs)  which  work  directly 
with  small  and  medium  sized 
manufacturing  firms  to  advance  their 
level  of  manufacturing  technology.  The 
MTCs  are  selected  on  a  competitive 
basis  in  accordance  with  the  regulation 
at  15  CFR  part  290. 

Part  of  the  funding  for  each  MTC  is 
provided  by  a  Federal  cooperative 
agreement  and  the  balance  (the 
"match")  is  provided  through  a  variety 
of  means  by  the  operating  organization. 
The  match  is  generally  provided  as  a 
combination  of  non-Federal  public 
funds  or  in-kind  match,  contributions  of 
cash  or  in-kind  resources  from  private 
sources,  and  earned  income  of  the  MTC. 
The  authorizing  legislation  allows 
Federal  funding  of  up  to  half  the  total 
budget  (cash  and  in-kind)  in  the  first 
three  years  and  requires  that  the 
Secretary  adopt  regulations  which 
specify  a  declining  level  of  Federal 
support  during  the  next  three  years.  The 
current  regulation  specifies  those 
maximum  funding  levels  to  be  40 
percent.  30  p)€rcent.  and  20  percent  in 
years  four  through  six  respectively.  The 
changes  proposed  to  part  290  will 
specify  those  maximum  funding  levels 
to  be  40  percent.  Vs.  and  '/^  in  years  four 
through  six  respectively.  " 

The  current  regulation  requires  that 
55  percent  of  the  match  be  in  cash  or 
full-time  personnel.  There  is  no 
statutory  requirement  for  this  cash  ratio. 
The  changes  proposed  to  part  290  will 
specify  that  half  of  the  match  be  in  cash 
or  full-time  personnel. 


Classification 

This  docimient  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  Thn 
General  Counsel  has  certified  to  the 
Chief  Counsel  for  Advocacy.  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  requiring  a  flexibility  analvsi*- 
under  the  Regulator^lexibility  Act 
because  the  proposed  rule  changes  will 
affect  only  those  governmental  unit' 
that  are  selected  to  receive  funding 
under  the  Program.  The  program  is 
entirely  voluntary  for  the  participants 
that  seek  funding.  It  is  not  a  major 
federal  action  requiring  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act.  The 
Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology  Program 
does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government,  and  does  not 
affect  directly  any  state  or  local 
government.  Accordingly,  the 
Technology  Administration  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  this  program.  This 
notice  does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Part  290 

Science  and  technology.  Business  and 
industry,  Small  businesses. 

Dated:  January'l9,  1994. 
Raymond  G.  Karamer. 

Deputy  Director 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  15,  part  290  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  290— REGIONAL  CENTERS  FOR 
THE  TRANSFER  OF  MANUFACTURING 
TECHNOLOGY 

1.  The  authority  section  for  part  290 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  278k. 

2.  Section  290.4  is  amended  by 
revising  Table  1  in  paragraph  (b)  and 
paragraph  (c)(5)  to  read  as  follows: 

§  290.4    Terms  and  schedule  of  financial 
assistance. 


(b)" 
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Table  1.  Schedule  of  NIST  Matching 
Funds 


Year  of  center  oper- 
atKXi 


1-3 

4 
5-6 


Maximom  NiST  share 


(0*  •  • 

(5)  In-kind  contribution  of  part-time 
personnel,  equipment,  software,  rental 
value  of  centrally  located  space  (office 
and  laboratory)  and  other  related 
contributions  up  to  a  maximum  of  one- 
half  of  the  host's  annual  share. 
Allowable  capital  expenditures  may  be 
applied  in  the  award  year  expended  or 
in  subsequent  award  years.  These 
restrictions  on  host  contribution  apply 
to  all  awards  issued  or  extended  after 
September  30, 1994. 
IFR  Doc.  94-1706  Filed  1-2&-94.  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MT1-1-5697;  AD-FRL-4e30-5] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Montana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  afeion  EPA  proposes 
approval  of  the  state  implementation 
plan  (SIP)  for  the  Columbia  Falls. 
Montana  nonattainment  area  submitted 
by  the  State  of  Montana  to  achieve 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The  SIP  was 
submitted  by  Montana  to  satisf>'  certain 
federal  Clean  Air  Act  requirements  for 
an  approvable  moderate  nonattainment 
area  PM-10  SIP  for  Columbia  Falls.  EPA 
is  also  proposing  approval  of  the 
Flathead  County  Air  Pollution  Control 
Program. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  28, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Meredith  A.  Bond,  8ART- 
AP,  Environmental  Protection  Agency. 
Region  VIII,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80202-2405.  Copies  of 
the  State's  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 


following  locations:  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2405;  and  Montana  Department  of 
Health  and  Envirorunental  Sciences,  Air 
Quality  Bureau,  Cogswell  Building, 
Helena.  Montana  59620-0901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)  293-1764. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Columbia  Falls.  Montana  area 
was  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act.  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.' 
See  56  FR  56694  (November  6,  1991) 
and  40  CFR  81.327  (specifying 
designation  for  Columbia  Falls  and 
vicinity).  The  air  quality  planning 
requirements  for  moderate  PM-10 
nonattainment  areas  are  set  out  in 
Subparts  1  and  4  of  Title  I  of  the  Act. 2 
The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale.  In  today's  rulemaking  action 
on  the  Montana  moderate  PM-10  SIP, 
EPA  is  proposing  to  apply  its 
interpretations  considering  the  specific 
factual  issues  presented.  Thus.  EPA  will 
consider  any  timely  submitted 
comments  before  taking  final  action  on 
today's  proposal. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15,  1991: 

1,  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 


1  The  1990  .Amendments  10  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
No.  101-549.  104  Stat.  2399.  References  herein  are 
to  the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  Sections  7401.  et  seq 

2  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  Subpart  4 
contains  provisions  specifically  applicable  to  PM,o 
nonattainment  areas.  At  times.  Subpart  1  and 
Subpart  4  overlap  or  confiicl.  EPA  has  attempted  to 
clarif\-  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today's  notice  and  supporting  information. 


(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10. 1993: 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31,  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188.  and  189of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stalionar>'  sources  of 
PM-10  by  June  30,  1992  (see  section 
189(a)).  Such  States  also  were  required 
to  submit  contingency  measures  by 
November  15,  1993  that  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline.  See 
section  172(c)(9)  and  57  FR  13510- 
13512. 13543-13544. 

II.  This  Action 

EPA  is  today  proposing  approval  of 
the  Columbia  Falls  PM-10 
nonattainment  area  control  plan.  The 
Columbia  Falls  SIP  consists  of  two 
submittals.  The  first  contains  the 
Flathead  County  Air  Pollution  Control 
Program  and  Air  Pollution  Plan 
regulations.  Flathead  County  confains 
two  PMio  nonattainment  areas  for  which 
SIPs  were  due  in  November  1991: 
Columbia  Falls  and  Kalispell.  The 
Flathead  County  regulations  apply  to 
both  areas  and  were  submitted  with  the 
attainment  demonstration  for  Kalispell 
on  November  25,  1991,  after  being 
approved  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
(MBHES)  on  November  15.  1991.  The 
Columbia  Falls  SIP  and  attainment 
demonstration  vyere  not  submitted  at 
that  time  since  a  permit  necessar)'  to  the 
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control  strategy  for  the  SIP  was  not 
finalized.  The  MBHES  issued  that 
permit  and  approved  the  SIP  on  January 
24,  1992.  This  second  submittal  to  EPA 
was  made  by  the  Governor  on  May  6, 

1992.  Final  technical  corrections  to  the 
SIP  were  received  by  EPA  on  June  15, 

1993.  In  this  action,  EPA  is  proposing  to 
approve  the  Flathead  County  rules  (with 
the  exception  of  rules  501  through  506 
which  are  specific  to  the  city  of 
Kalispell — EPA  will  take  separate  action 
on  the  KaUspell  PMio  nonattainment 
area  control  plan)  and  the  Columbia 
Falls  PMio  nonattainment  aiea  control 
plan. 

To  address  deficiencies  identified  by 
EPA,  the  State  adopted  commitments 
after  public  hearings  on  November  15, 
1991  and  January  24, 1992,  and 
submitted  the  commitments  to  EPA 
with  the  Governor's  May  6,  1992  letter, 
as  additional  tasks  to  be  completed  to 
correct  the  deficiencies  in  the  Columbia 
Falls  and  statewide  SIP.  The  State  has 
fulfilled  commitments  related  to  SIP 
requirements  due  November  15, 1991 
for  the  Columbia  Falls  nonattainment 
area.  Those  items  related  to  deficiencies 
in  the  statewide  SIP  will  be  addressed 
in  a  separate  action.  EPA  has 
determined  that  the  Columbia  Falls  SIP 
can  be  fully  approved  without  the  Slate 
fulfilling  the  remaining  c~mmitments. 
Therefore,  EPA  is  tracking  the  State's 
efforts  to  meet  these  commitments,  but 
approval  of  the  SIP  for  the  Columbia 
Fails  nonattainment  area  is  not 
contingent  upon  the  State  meeting  them 
by  the  specified  dates  (a  more  detailed 
discussion  of  these  commitments  can  be 
found  in  the  Technical  Support 
Document  (TSD)  for  this  proposed 
action). 

The  State  has  made  a  separate 
commitment  to  testing  and  further 
dispersion  modeling  of  emissions  from 
the  Columbia  Falls  Aluminum  Company 
(CFAC)  facility.  This  facility  is  located 
outside  the  nonattainment  area  and 
emissions  from  CFAC  were  not 
identified  on  the  Chemical  Mass 
Balance  analysis  of  filters  collected  from 
the  monitor  in  the  Columbia  Falls 
nonattainment  area.  Emissions  from 
CFAC  are  a  potential  concern,  however, 
since  this  source  accounts  for  20  jaercent 
of  the  emission  inventory  (at  permitted 
allowable  emissions).  EPA  will  continue 
to  monitor  the  testing  and  assist  the 
State  with  any  action  required  by  the 
results. 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  today's  action,  EPA  is  proposing  to 
grant  approval  of  those  elements  of  the 
Columbia  Falls  PM-10  plan  that  were 
due  on  November  15, 1991,  and 


submitted  by  the  State  on  November  25, 
1991,  and  May  6,  1992  (excluding  the 
Kalispell  portion  of  the  county 
regulations).  EPA  believes  that  the 
Columbia  Fails  plan  meets  those 
applicable  requirements  of  the  Act. 

Since  the  Columbia  Falls  PM-10  SIP 
was  not  submitted  by  November  15, 
1991,  as  required  by  section  189(a)(2)(A) 
of  the  Act,  EPA  made  a  finding  that  the 
State  failed  to  submit  the  SIP,  pursuant 
to  section  179  of  the  Act,  and  notified 
the  Governor  in  a  letter  dated  December 
16,  1991.  See  57  FR  19906  (May  8. 
1992).  After  the  Columbia  Falls  PM-10 
SIP  was  submitted  on  May  6,  1992,  EPA 
found  the  submittal  complete  pursuant 
to  section  110(k)(l)  of  the  Act  and 
notified  the  Governor  accordingly  in  a 
letter  dated  August  7, 1992.  This 
completeness  determination  corrected 
the  State's  deficiency  and,  therefore, 
terminated  the  sanctions  clock  under 
section  179  of  the  Act. 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

To  entertain  public  comment  on  the 
implementation  plan  for  Columbia 
Falls,  the  State  of  Montana  held  a  public 
hearing  on  November  15, 1991,  for  the 
Flathead  County  Air  Pollution  Control 
Program.  A  second  hearing  was  held  on 
January  24, 1992,  to  address  the  Plum 
Creek  Manufacturing,  Inc.  permit  and 
the  Columbia  Falls  PM-10  SIP.  The 
State  supplied  evidence  that  adequate 


'  Also  section  172(cM7)  of  the  Act  requires  that 
plan  provisions  for  nonallainment  areas  meet  the 
applicable  provisions  of  Section  110(a)(2). 


public  notice  for  these  hearings  was 
provided.  Following  the  public 
hearings,  the  local  air  pollution  control 
plan  and  the  Columbia  Falls  PM-10  SIP 
were  adopted  by  the  State.  The 
submittal  for  the  Flathead  County  Air 
Pollution  Control  Program  was  signed 
by  the  Governor  on  November  25, 1991. 
The  submittal  for  the  final  Columbia 
Falls  PM-10  SIP  was  signed  by  the 
Governor  on  May  6,  1992.  The  final  plan 
was  received  by  EPA  on  May  12, 1992 
as  a  proposed  revision  to  the  SIP. 

The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1992).  The  submittal  was 
found  to  be  complete  and  a  letter,  dated 
August  7.  1992.  was  forv^arded  to  the 
Governor  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process.  In  today's 
action  EPA  proposes  to  approve  the 
Montana  PM-10  SIP  submittals  for 
Columbia  Falls,  as  dated  November  25. 
1991  (with  the  exception  of  the 
Kalispell  specific  rules)  and  May  6, 
1992.  with  technical  revisions  dated 
June  15.  1993.  and  invites  public 
comment  on  the  action. 

2.  Accurate  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventor>'  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emission 
inventory  also  should  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  to  an 
area's  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emission 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

Columbia  Fails'  base  year  emission 
inventory  was  developed  for  July  1, 
1989.  through  June  30,  1990.  The  results 
were  segregated  into  seasonal  winter 
and  spring  emissions.  On  an  annual 
basis,  industrial  facilities  account  for 
56.5%  of  the  PM-10  emissions,  with 
industrial  processes  and  fugitive 
industrial  road  dust  responsible  for  78.8 
and  21.2%  of  this  percentage, 
respectively.  Area  sources  account  for 
43%  of  the  total  annual  PM-10 
emissions,  with  re-entrained  road  dust 
responsible  for  89%  of  all  area  source 
contributions.  Residential  wood  burning 
area  sources  accounted  for  4.3%  of  total 
annual  PM-10  emissions  in  Columbia 
Falls.  The  emission  inventory  shows 
that  the  emissions  are  seasonal,  with  re- 
entrained  road  dust  the  primary  source 


(806 
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n  the  summer  and  industrial  sources 
he  largest  contributor  during  the  fall, 
vinter.  and  spring. 

EPA  is  proposing  to  approve  the 
mission  inventor^'  because  it  is 
ccurate  and  comprehensive,  and 
)rovides  a  sufficient  basis  for 
letermining  the  adequacy  of  the 
ttainment  demonstration  for  this  area 
onsistent  with  the  requirements  of 
ections  172(c)(3)  and  110(a)(2)(K)  of  the 


Act.*  For  further  details  see  the  TSD  for 
this  proposed  action. 

3.  RACM  (Including  RACTj 

As  noted,  the  initial  moderate  FM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10.  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 


RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561). 

Five  sources/source  categories  were 
identified  as  contributing  to  the  PM-10 
nonattainment  problem  in  Columbia 
Falls.  In  the  following  table,  an  outline 
is  presented  on  these  sources,  their 
control  measures  and  associated 
emissions  reduction  credit,  and  effective 
dates. 


Source 


>e-entrained  road  dust 


rescnbed  bumi.ig 


Residential  wood  combustion 


ndustry  

^oxor  vehicte  exhaust 


Control 


Flatt>€ad  County  Rules: 

601  Sanding  &  chip  sealing  standards  .... 

602  Construction  and  Demolition  Activity 

603  Pavement  of  Roads  Required  

604  Pavement  of  Parking  Lots  Required  . 

605  Street  Sweeping  and  Flushing 


606  Cleanng  of  land  greater  than  V*  acre  in  size  (requires 
measures  to  control  dust  when  cleanng  areas  larger  than  '/• 
acre). 

Combined  controls  


Flathead  County  Rules: 

201  (Open  Burning)  Definitions  

202  Materials  Prohibited  

203  Minor  Open  Burning  Source  Requirenf>ents  

204  Major  Open  Burning  Source  Requirements  

205  Special  Open  Burning  Penods  

206  Fire  Fighter  Training  

207  Conditional  Air  Quality  Open  Burning  Permits  

208  EmergerKy  Open  Burning  Permits  _ 

209  Permit  Fees 

Flathead  County  Air  PoUuton  Control  Program,  CHAPTER  VIII. 

Sub-ctiapter  3,  Voluntary  Solid  Fuel  Bumir>g  Device  Curtail- 
ment Program  and  Sub<hapter  4.  Prohibited  Materials  for 
Wood  Of  Coal  Residential  Stoves. 

Plum  Creek  permit  modification  ff2667-M 

Federal  tailpipe  standards 


PM-10  Emissions  Reduction 


(no  credit  taken)  

(no  credit  taken)  

(no  credit  taken)  

(no  credit  taken)  

47%  (credit  taken  only  for  win- 
ter &  spring), 
(no  credit  taken)  


130.7    tpy    (during    winter    & 
spring). 


(no  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 
(rKJ  credit  taken) 
(no  credit  taken) 
(no  credit  taken) 

(no  credit  taken) 
(no  credit  taken) 


Effective 


10/03«1 
10/03/91 
10/03/91 
10/03/91 
10/03/91 

10/03/91 


10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 
10/03/91 


1/24/92 

Ongoing 

due  to  fleet 

turrx)ver 


A  more  detailed  discussion  of  the 
jource/source  category  contributions 
ind  their  associated  control  measures 
[including  available  control  technology) 
:an  be  found  in  the  TSD  for  this 
proposed  action.  EPA  has  reviewed  the 
State's  documentation  and  concluded 
that  it  adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PM-10 
nonattainment  plan  will  result  in  the 
attainment  of  the  PM-10  NAAQS  by 
December  31.  1994.  By  this  action  EPA 
is  proposing  to  approve  the  Columbia 
Falls  PM-10  plan's  RAC\t  (including 
ElACT)  in  its  entirety. 


*EPA  issued  guiciance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendnients  in  the  form  of  the  1987  FM-IO 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
rpvised  Act. 


4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable,  but  no  later  than 
December  31, 1994,  or  the  State  must 
show  that  attainment  by  December  31. 
1994  is  impracticable  (see  section 
189(a)(1)(B)  of  the  Act).  The  attainment 
demonstration  for  Columbia  Falls  was 
conducted  using  receptor  modeling 
(CMB)  and  rollback  modeling.  The  24- 
hour  PM-10  NAAQS  is  150 
micrograms/cubic  meter  (jig/m^),  and 
the  standard  is  attained  when  the 


'The  Clean  Air  Act  calls  for  attainment  by    . 
December  31. 1M4  Section  leWcHl).  EPA 
interprets  the  State's  demonstration  as  providing  for 
attainment  by  January  1. 1995.  EPA  Is  proposing  to 
approve  the  Slate's  demonstration  on  the  basis  of 
the  de  minimis  differential  twtween  the  two  dates. 


expected  number  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  ^lg/m3  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  \ig/m\ 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
>ig/mi  (id.) 

The  demonstration  for  Columbia  Falls 
indicates  that  the  24-hour  PM-10 
NAAQS  will  be  attained  by  December 
31.  1994  at  136.3  ng/m'.  and  it  will  be 
maintained  in  future  years.  The 
demonstration  indicated  that  an  annual 
concentration  of  31.1  ng/m'  will  be 
achieved  by  1995.*  showing  attainment 
of  the  annual  PM-10  NAAQS.  Ambient 


The  State  should  promptly  inform  EPA  if  EPA  has 
in  any  manner  misinterpreted  the  date  by  which  the 
State  has  demonstrated  attainment  in  the  Columbia 
Falls  nonattainment  area. 
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monitoring  has  not  measured  an 
exceedance  of  the  PM-10  NAAQS  in 
Columbia  Falls  since  1987.  The  control 
strategies  used  to  achieve  these  design 
concentrations  are  summarized  in  the 
section  titled  "RACM  (including 
RACT)."  For  a  more  detailed  description 
of  the  attainment  demonstration  and  the 
control  strategies  used,  see  the  TSD  for 
this  proposed  action. 

5.  PM-10  Precursors 

The  control  requirements  that  are 
applicable  to  major  stationarj'  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
over  the  NAAQS  in  that  area  (see 
section  189(e}  of  the  Act).  An  analysis 
of  air  quality  and  emissions  data  for  the 
Columbia  Falls  nonattainment  area 
indicates  that  exceedances  of  the 
NAAQS  are  attributable  chiefly  to  direct 
particulate  emissions  from  re-entrained 
road  dust,  stationary  sources  and 
residential  wood  burning.  Neither  the 
emission  inventory  nor  the  CMB 
analysis  for  Columbia  Falls  revealed  any 
major  stationary  sources  of  PM-10 
precursors.  Consequently,  EPA  is 
proposing  to  find  that  major  sources  of 
precursors  of  PM-10  do  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS.  The  consequences  of 
this  proposed  finding  are  to  exclude 
these  sources  from  the  applicability  of 
PM-10  nonattairmient  area  control 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA's  proposed  finding  are  contained  in 
the  TSD  accompanying  this  proposed 
action.  Note  that  while  EPA  is 
proposing  to  make  a  general  finding  for 
this  area,  today's  finding  is  based  on  the 
current  character  of  the  area  including, 
for  example,  the  existing  mix  of  sources 
in  the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Beasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31,  1994  (see  section  189(c)  of 
the  Act).  The  State  of  Montana's  PM-10 
SEP  indicates  that  the  Montana 
Department  of  Health  and 
Environmental  Sciences  (MDHES)  and 


the  Flathead  County  Health  Department 
(FCHD)  will  submit  to  EPA  a  reasonable 
further  progress/milestone  report 
consistent  with  federal  guidelines  by 
December  31, 1994.* 

In  addition,  FCHD  will  prepare  less 
detailed  annual  progress  reports  for  the 
prior  year  by  August  1st  each  year. 
These  annual  progress  reports  shall 
provide  information  on  the  effectiveness 
of  the  control  strategies  for  re-entrained 
road  dust.  The  MDHES  will  add  a 
progress  report  for  the  Plum  Creek 
facility. 

To  monitor  the  progress  of  the  road 
dust  control  rules,  a  report  will  be 
completed  on  the  type  and  amount  of 
de-icing  and  sanding  material  applied, 
the  number  of  applications  of  de-icing 
and  sanding  materials,  the  dates  of 
application  of  each  material,  and  where 
and  when  the  street  sweeping  and 
flushing  occurred  during  the  winter 
season.  The  sanding  material  test  results 
for  the  percent  sih  and  durability  also 
will  be  submitted. 

All  exceedances  of  the  PM-10 
standard  will  be  evaluated  and  a 
determination  made  as  to  the  source  of 
the  exceedance.  Changes  in  the  air 
quality  program  to  prevent  further 
exceedances  and  a  timetable  for 
implementation  will  be  developed.  Any 
other  EPA  requirements  for  RFP  reports 
will  be  incorporated  as  necessary. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  also  must  contain  a  program 
to  provide  for  enforcement  of  control 
measures  and  other  elements  in  the  SIP 
(see  section  1 10(a)(2)(C)  of  the  Act). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  in  section  3,  "RACM  (including 
RACT)."  The  Columbia  Falls  air 
pollution  control  regulations,  as 
included  in  the  SIP.  are  legally 
enforceable  by  FCHD.  Any  person  who 
violates  any  provision  or  rule,  with  the 
exception  of  the  voluntary  solid-fuel 
burning  device  rule,  or  order  under  this 


'Thus,  this  report  will  be  submitted  coincident 
with  the  December  31.  1994  attainment  date.  The 
dc  minimis  timing  differential  between  the  first 
milestone  submittal  date  (i.e.  November  IS.  1994) 
and  the  attainment  dale  make  it  administratively 
impracticable  to  require  separate  submittals.  See 
generally  57  fR  13539. 


program  shall  be  subject  to  a  civil 
penalty  not  to  exceed  $500.00. 

The  Flathead  County  Pollution 
Control  Program  and  the  associated 
local  regulations  are  also  enforceable  by 
the  MDHES,  if  the  FCHD  fails  to 
administer  the  program.  Since  the 
program  has  been  approved  by  the 
Montana  Board  of  Health  and 
Environmental  Sciences  (MBHES)  in 
accordance  with  section  75-2-301  of 
the  Montana  Code  Annotated  and 
effectuated  by  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  Enforcement 
provisions  are  found  in  the  Clean  Air 
Act  of  Montana,  sections  75-2-401 
through  75-2^29,  Montana  Code 
Annotated. 

The  emission  limits  for  Plum  Creek 
are  enforceable  by  the  MDHES  through 
air  quality  permit  #2667-M  with  a  final 
modification  date  of  January  24,  1992. 
Section  75-2-401  of  the  Montana  Code 
Annotated  allows  the  MDHES  to  seek 
civil  penalties  for  a  violation  of  a  permit 
limitation.  Administrative  Rules  of 
Montana  (ARM)  16.8.1112  allows  the 
MDHES  to  revoke  a  permit  for  a 
violation  of  a  permit  limitation.  These 
regulations  are  contained  in  the  ARM 
16.8.101  through  16.8.1602  and 
violations  of  these  rules  are  punishable 
by  civil  penalties  in  an  amount  up  to 
$10,000  per  day  and  criminal  penalties 
in  an  amount  up  to  $1,000  per  day. 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  section 
1 10(a)(2){E)(iii)  of  the  Act.  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  when,  for  example,  the 
State  has  the  authority  and  resources  to 
implement  the  provision,  and  the  local 
entity  has  failed  to  do  so. 

The  Flathead  County  Air  Pollution 
Control  Program  was  established  in 
accordance  with  the  requirements  of 
section  75-2-301  of  the  Montana  Code 
Annotated,  as  amended  (19911.  On 
November  15,  1991,  the  MBHES  issued 
a  board  order  approving  the  local 
program  and  regulations.  A  stipulation 
between  the  MDHES  and  the  Flathead 
County  Air  Pollution  Control  Board  that 
delineates  responsibilities  and 
authorities  between  the  MDHES  and  the 
local  authorities  was  signed  November 
15,  1991.  The  regulations,  board  order, 
and  stipulation  were  submitted  to  EPA 
as  a  revision  to  the  Montana  SIP. 
The  State  also  submitted  a  state 
Attorney  General's  opinion  interpreting 
the  authority  of  the  MDHES  to  enforce 
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iny  state  and  local  air  quality  provisions 
fa  local  air  quality  program  fails  to  do 
M5.  In  practice,  the  MBHES  issues  a 
joard  order  when  it  approves  a  local 
Drogram  or  amendments  to  a  program. 
Since  the  Montana  Clean  Air  Act 
luthorizes  the  MDHES  to  enforce  board 
jrders  issued  by  the  MBHES,  the 
VIDHES  has  the  authority  to  assume 
urisdiction  over,  and  implement,  a 
local  program  so  approved.  However, 
he  Montana  Clean  Air  Act  also  requires 
)  hearing  before  the  MBHES  before  such 
m  assumption  of  jurisdiction  and 
luthority  can  be  taken. 

The  Flathead  County  rules  are  in 
jffect  now,  as  are  the  State's  permit 
Tiodification  for  Plum  Creek.  The  State 
3f  Montana  has  a  program  that  will 
insure  that  the  measures  contained  in 
he  Columbia  Falls  PM-10  SIP  are 
jdequately  enforced.  EPA  believes  that 
:he  State's  and  Columbia  Falls'  existing 
lir  enforcement  program  will  be 
adequate.  The  TSD  for  this  proposed 
jction  contains  further  information  on 
enforceability  requirements, 
responsibilities,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

3.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
i\ct,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and 
13543-13544.  These  measures  must  be 
submitted  by  November  15. 1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA.  upon 
EPA's  determination  that  the  ar-sa  has 
failed  to  make  RFP  or  attain  the  PM-10 
NAAQS  by  tlie  applicable  statutory 
deadline.  The  Columbia  Falls 
nonattainment  area  SIP  contains  an 
outline  of  steps  to  be  taken  if  attainment 
of  the  PM-10  standard  is  not  achieved; 
however,  these  steps  do  not  adequately 
satisfy  the  contingency  measures 
requirement.  Since  the  SIP  does  not 
provide  for  these  measures  to  take  effect 
without  further  action  should  EPA 
determine  that  Columbia  Falls  has  failed 
to  achieve  RFP  or  to  attain  the  PM-10 
standard  by  December  31. 1994,  EPA  is 
taking  no  action  at  this  time  on  the 
Columbia  Falls  contingency  measures. 
The  State  has  until  November  15, 1993 
to  submit  its  contingency  measures. 

III.  Implications  of  This  Action 

EPA  is  proposing  to  approve  the  PM- 
10  SIP  submitted  to  EPA  on  November 


25, 1991  (with  the  exception  of  the 
Kalispell  specific  rules,  501-506)  and 
on  May  6. 1992  for  the  Columbia  Falls. 
Montana  nonattainment  area.  Among 
other  things,  the  State  of  Montana  has 
demonstrated  that  the  Columbia  Falls 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994. 

EPA  is  also  proposing  to  approve  the 
Flathead  County  Air  Pollution  Control 
Program  as  it  applies  to  Columbia  Falls, 
which  was  submitted  to  EPA  on 
November  25, 1991.  The  portion  of  the 
plan  concerning  the  Kalispell  PM-10 
nonattainment  area  will  be  acted  upon 
in  a  separate  action. 

As  noted,  additional  submittals  for 
the  initial  moderate  PM-10 
nonattainment  areas  are  due  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

rV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  document, 
EPA  will  consider  any  comments 
received  by  February  28,  1994. 

V.  Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register'on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  fiexibiUty  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental/Protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide,  and  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  11,1994. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 
(FR  Doc.  94-1736  Filed  1-26-94;  8:45  am] 

BtLUNO  CODE  e5eO-60-P 


40  CFR  Part  52 

PL1 2-32-6227;  FRL-4829-7] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  extension  of  the 

public  comment  period. 

SUMMARY:  On  October  1,  1993,  (58  FR 
51279)  the  Environmental  Protection 
Agency  (EPA)  proposed  rulemaking  in 
response  to  an  October  22, 1990, 
Petition  for  Reconsideration  filed  with 
the  Administrator.  This  Petition 
requested  that  EPA  reconsider  and 
revise  the  requirements  of  the  Chicago 
Federal  Implementation  Plan  (FIP)  for 
Ozone  (which  was  promulgated  June  29, 
1990  (55  FR  26814))  as  they  pertain  to 
Stepan  Company's  Millsdale  Plant 
(Stepcn)  manufacturing  facility  in 
Elwocd.  Illinois. 

On  December  2, 1993  (58  FR  63547) 
at  the  request  of  Stepan,  EPA  extended 
the  comment  period  until  December  16, 
1993.  On  December  2, 1993.  Stepan 
requested  that  the  comment  period  be 
extended  until  February  15. 1994  based 
upon  the  complexity  of  the  proposed 
rule  and  issues  rai.sed  about  the  content 
of  the  record.  At  Stepan 's  request  EPA 
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is  extending  the  public  comment  period 
until  February  15, 1994. 

DATES:  Ck)mments  on  this  proposal  must 
be  received  by  February  15, 1994. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  proposal. 

Docket:  Pursuant  to  sections  307(d)(1) 
(B)  and  (N)  of  the  Clean  Air  Act  (Act). 
42  U.S.C.  7607(d)(1)  (B)  and  (N).  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  EPA  has  established  a  public 
docket  for  this  action,  A-92-36,  which 
is  available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington,  EXD  location.  A  reasonable 
fee  may  be  charged  for  copying. 

U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  77  West  Jackson  Street, 
Chicago,  Illinois  60604,  (312)  886- 
6036. 

U.S.  Environmental  Protection  Agency, 
Docket  No.  A-92-36,  Air  Docket  (LE- 
141),  room  M1500,  Waterside  Mall, 
401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rosenthal,  Regulation 

Development  Branch,  U.S. 

Environmental  Protection  Agency, 

Region  5,  (312)  886-6052,  at  the  Chicago 

address  indicated  above. 

Dated:  January  13, 1994. 
David  A.  Kee, 

Acting  Regional  Administrator. 

IFR  Doc.  94-1732  Filed  1-26-94;  8:45  am) 

BILLING  CODE  U60-SO-P 


40  CFR  Part  52 

[OH-1&-1-6320;  FRL-4830-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  for  Air 
Quality  Planning  Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

actjon:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  conditionally 
approve  revisions  to  the  emission 
limitations,  compliance  methodologies, 
and  compliance  time  schedules  in 


Ohio's  State  Implementation  Plan  for 
sulfur  dioxide  (SO2)  as  it  applies  to 
sources  in  Hamilton  County.  These 
revisions  are  being  proposed  in 
response  to  modeling  analyses  which 
have  predicted  violations  of  the  SO2 
National  Ambient  Air  Quality  Standards 
(NAAQS)  due  to  emissions  from  sources 
in  Hamilton  County. 
DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  EPA 
action  must  be  received  by  February  28, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  MacDowell, 
Chief,  Regulatory  Development  Section, 
Air  Enforcements  ranch  (AE-17J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604.  (312) 
353-6713. 
SUPPLEMENTARY  INFORMATION: 

EPA's  analysis  is  discussed  in  the 
following  manner:  I.  Background;  II. 
Attainment  Demonstration;  III. 
Compliance;  and  IV.  Proposed  Action. 

I.  Background 

The  Environmental  Protection  Agency 
(EPA)  approved  portions  of  the  Ohio 
SO2  State  Implementation  Plan  (SIP)  for 
Hamilton  County  on  January  27, 1981 
(46  FR  8481),  and  April  20, 1982  (47  FR 
16784),  and  the  remaining  portion  on 
May  13, 1982  (47  FR  20586).  The 
portion  of  Hamilton  County  which  was 
originally  designated  a  nonattainment 
area  for  SO2  was  redesignated  to 
attainment  on  March  19, 1982  (47  FR 
11870).  Hamilton  County  was  divided 
into  two  separate  attainment  areas  on 
May  13, 1982  (47  FR  20586).  However, 
since  the  time  of  those  rulemakings, 
three  modeling  analyses  have  been 
submitted  to  EPA  which  predicted 
violations  of  the  SO2  National  Ambient 
Air  Quality  Standards  (NAAQS)  due  to 
SO2  emissions  from  existing  sources 
that  are  located  in  Hamilton  County, 
Ohio. 

Based  on  the  predicted  violations, 
EPA  notified  the  Governor  of  Ohio  on 
December  22, 1988,  under  section 
110(a)(2)(H)  of  the  Clean  Air  Act,  42 
U.S.C.  7410(a)(2)(H),  that  the  SIP  for 
SO2  is  substantially  inadequate  to  attain 
and  maintain  the  SO2  NAAQS  in 
Hamilton  County.  The  notification 
provided  the  State  with  60  days  to 
submit  a  commitment  and  schedule  for 
the  development  of  an  approvable  SIP 
and  up  to  18  months  from  the  date  of 
notification  to  submit  a  fully  State 


adopted  SO2  plan  for  Hamilton  County, 
which  assures  the  attainment  and 
maintenance  of  the  SO2  NAAQS  both  in 
Hamihon  County  and  the  surrounding 
area. 

On  June  28, 1991,  Valdas  V. 
Adamkus,  Regional  Administrator,  EPA, 
sent  a  letter  to  Donald  R.  Schregardus, 
Director,  OEPA  formalizing  an 
agreement  between  EPA  and  OEPA 
regarding  action  toward  SO2  attainment 
status  for  Hamilton  County,  Ohio.  On 
September  9. 1991,  OEPA  sent  EPA  a 
proposed  revision  to  the  Hamilton 
County  SO2  SIP.  The  signed  State 
adopted  rules  were  received  by  EPA  on 
October  18, 1991.  The  rules  package 
submitted  for  approval  consisted  of 
revisions  to  Ohio  Administrative  Code 
(OAC)  3745-18-03  Attainment  Dates 
and  Compliance  Time  Schedules,  (OAC) 
3745-18-04  Measurement  Methods  and 
Procedures,  and  OAC  3745-18-37 
Hamilton  County  Emission  Limits,  as 
well  as  a  modeling  analysis  intended  to 
demonstrate  that  the  limits  in  these 
regulations  are  sufficient  to  assure 
attainment  of  the  NAAQS  for  SO2  in 
Hamihon  County.  A  completeness 
review  was  performed  and,  on 
November  8, 1991,  EPA  determined  that 
the  package  was  complete. 

On  May  7. 1992,  William  L. 
MacDowell,  Chief,  Regulation 
Etevelopment  Section-Region  5,  EPA, 
sent  a  letter  to  Robert  Hodanbosi,  of  the 
OEPA,  detailing  issues  EPA  had 
identified  in  the  State's  September  9, 
1991  submittal.  On  March  19, 1993,  the 
State  responded  with  a  subsequent 
submittal  which  addressed  the  above 
mentioned  issues,  and  included  a 
Director's  Finding  and  Order  governing 
the  operation  of  selected  boilers  at 
Cincinnati  Gas  and  Electric's  Miami 
Fort  facility.  Additional  technical 
information  supporting  the  March  19th 
submittal  was  received  from  OEPA  by 
EPA  on  May  18, 1993. 

A  major  issue  in  the  development  of 
the  revised  submittal  involved  the 
incorporation  of  the  Rough  Terrain 
Diffusion  Model  (RTDM).  The  RTDM  is 
one  of  many  computer  models  available 
used  to  simulate  the  dispersion  of  air 
pollutants.  A  "Model  Evaluation  and 
Comparison  Study"  was  conducted  by 
the  Greater  Cincinnati  Chamber  of 
Commerce,  in  cooperation  with  the 
OEPA  and  EPA  Region  5,  in  order  to 
determine  which  model,  or  combination 
of  models,  (Industrial  Source  Complex 
(ISC)  Short-term  model  or  the  RTDM) 
was  most  accurate  in  predicting  SO2 
concentrations  in  Hamilton  County. 
This  study  was  conducted  in 
accordance  with  a  protocol  that  EPA 
agreed  to  on  October  31, 1990,  and  in 
accordance  with  EPA  document  entitled 
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Interim  Procedures  for  Evaluating  Air 
luality  Models  (Revised),"  1984.  Based 
n  the  results  of  the  study,  EPA 
pproved  the  RTDM  model  for  use  in 
lodeling  sulfur  dioxide  sources  in 
amihon  County  in  a  June  9, 1992. 
itter  from  David  Kee.  Director,  Air  and 
adiation  Division,  to  Robert 
lodanbosi.  Chief,  Division  of  Air 
Dilution  Control.  The  model/monitor 
amparison  study  is  discussed  more 
jmpletely  in  the  Technical  Support 
ocument  associated  with  this 
ocument. 

.  Attainment  Demonstration 

The  principal  requirement  for  the 
ihio  SO2  SIP  under  section  110.  as 
lentihed  in  the  SIP  deficiency  notice, 
that  the  plan  provides  sufficient 
iforceable  measures  to  assure 
tainment  of  the  NAAQS  for  SOj.  As 
oted  above,  the  State  provided 
iforceable  limits  in  the  form  of  State 
igulations,  supplemented  by  an 
Iministrative  order  for  one  source, 
ong  with  an  air  dispersion  modeling 
lalysis  which  demonstrates  that  these 
mils  assure  attainment  in  the  Hamilton 
ounty  area.  The  modeling  techniques 
sed  in  the  demonstration  supporting 
lis  revision  were  based  on  procedures 
I  the  "Guideline  on  Air  Quality  Models 
Revised),"  July  1986,  including 
Supplement  A."  July  1987.  The 
lodeling  methodology  is  discussed 
lore  fully  in  the  Technical  Support 
ocument. 

The  attainment  demonstration 
icorporated  three  different  air 
ispersjon  models:  Industrial  Source 
omplex  Short-Term  (ISCST), 
OMPLEX  I  (Valley  Screen  Mode  for 
lalyzing  intermediate  terrain),  and  the 
ough  Terrain  Diffusion  Model  (RTDM). 
ome  basic  components  of  the  modeUng 
lethodology  are: 

Meteorological  Data-The  ISCST 
lodeling  used  the  most  recent  five 
gars  of  meteorological  data  while 
TDM  used  one  year  of  meteorological 
ata  collected  in  Hamihon  County. 
Rural/Urban  Classification-Western 
amilton  County  sources  were  modeled 
1  the  Rural  mode  while  sources  in  the 
ist  were  modeled  using  Urban  mode  3. 
Emission  Inventory-The  emission 
jurces  used  in  the  modeling  represent 
laximum  short-term  operating  rates 
id  stack  parameters.  Actual  operating 
ictors  were  gathered  and  used  to 
ifaluate  annual  SO2  predicted 
jncentrations. 

Background  Concentrations-The  3- 
our,  24-hour,  and  annual  averaging 
ackground  concentrations  were 
etermined  for  both  the  eastern  and 
estem  grids.  The  background  values 
ere  based  on  monitoring  data  and  are 


considered  representative  of  SO2 
concentrations  being  contributed  from 
unmodeled  sources  in  the  Hamilton 
County  area. 

Good  Engineering  Practice  (GEP)  stack 
heights  or  actual  stack  heights,  where 
appropriate,  were  used  in  Ohio's 
modeling  in  accordance  with  EPA 
guidance.  However,  a  January  22, 1988. 
remand  in  a  U.S.  D.C.  Court  of  Appeals 
case  involving  EPA  stack  height 
regulations  remains  unresolved ".  It  is 
possible  that  future  resolution  of  this 
case  will  result  in  the  State  being 
required  to  revise  the  emission 
limitations  for  the  CG&E  Miami  Fort 
facility. 

In  the  modeling  for  the  attainment 
demonstration  for  Hamilton  County,  the 
State  did  not  use  the  most  recent 
version  of  the  Industrial  Source 
Complex  model,  known  as  ISC2.  The 
ISC2  version  of  the  Industrial  Source 
Complex  model  was  released  after  the 
State  submitted  its  SIP  to  EPA,  and  well 
after  the  completion  of  the  ISCST 
modeling  used  to  determine  appropriate 
SIP  limits.  Consequently,  EPA  proposes 
to  accept  analysis  under  the  older  model 
for  the  purpose  of  this  SIP  review. 
However,  acceptance  of  the  ISCST 
analysis  for  this  reason  should  not  apply 
to  any  other  analysis  of  this  area  to 
support  any  future  regulatory  action. 

Although  the  majority  of  the 
attainment  demonstration  was 
comprised  of  output  from  ISCST, 
several  areas  of  Hamilton  County  were 
modeled  using  RTDM.  The  RTDM 
modeling  was  performed  in  accordance 
with  the  EPA  approved  "Model 
Evaluation  and  Comparison  Study" 
described  earlier.  The  modeling 
demonstration  accompanying  the  SIP 
revision  submittal  incorporated 
dispersion  modeling  output  from  the 
ISCST  model  in  combination  with 
RTDM. 

The  issues  identified  in  the  May  7, 
1992.  letter  from  William  L.  MacDowell, 
Chief,  Regulation  Development  Section- 
Region  5,  EPA  to  Robert  Hodanbosi,  of 
the  OEPA.  regarding  the  September  9. 
1991  submittal,  needed  to  be  resolved 
before  EPA  could  approve  the  SIP 
revisions.  One  of  those  issues  involved 
modeled  SO2  violations  near  the  Joseph 


'  Certain  provisions  of  the  July  8. 1985.  stack 
height  regulations  were  retnanded  to  VSEPA  in 
NHDCv.  Thomas  (D.C.  Cir.  No.  85-148«  ef  al. 
(January  22. 1988)).  These  are  grandfathering  stack 
height  credits  for  sources  who  raise  their  stacks 
prior  to  October  2.  1983.  up  to  the  height  permitted 
bv  GEP  formula  height  (40  CFR  51.100(KK)(2)). 
dispersion  credit  for  sources  originally  designed 
and  constructed  with  merged  or  multi-flue  stacks 
(40  CFR  51.10O(hh)(2)(ii)(A)).  and  grandfathering 
credit  for  refined  (H-fl.SL)  formula  height  for 
sources  unable  to  show  reliance  on  the  original 
(2  5H)  formula  (40  CFR  51.100(ii)(2)). 


E.  Seagram  and  Sons,  Inc.  (Seagram's) 
facility  in  Dearborn  County,  Indiana. 
These  modeled  violations  were 
primarily  due  to  emissions  from  the 
Seagrams  facility  in  Indiana.  However. 
CG&E,  located  in  Hamilton  County. 
Ohio,  contributed  to  the  critical 
concentration  in  that  area. 

In  response  to  the  modeled  violation, 
a  commitment  has  been  obtained  from 
Seagram's,  formalized  in  a  letter  from 
Seagrams  to  both  the  OEPA  and  the 
Indiana  Department  of  Environmental 
Management,  dated  September  1, 1992. 
agreeing  to  not  operate  its  two  boilers 
simultaneously  on  sulfur-bearing  fuels 
without  written  permission  from  both 
State  Agencies.  Utilizing  this 
commitment,  the  OEPA  submitted 
supplementary  modeling  which 
demonstrated  that  areas  near  Seagrams, 
in  Indiana,  did  not  exceed  the  sulfur 
dioxide  NAAQS.  However,  in  order  for 
the  Seagrams  limit  to  be  federally 
enforceable,  it  must  be  incorporated  into 
the  Indiana  sulfur  dioxide  SIP. 
Therefore,  the  Hamilton  County  SO^  SIP 
revision  will  be  approved  if  the 
Seagrams  commitment,  described  above, 
is  adopted  into  the  Indiana  SO2  SIP 
within  one  year  from  the  date  of 
publication  of  the  Hamilton  County  SO2 
SIP  revision  final  rulemaking.  This  issue 
and  other  issues  addressed  by  Ohio's 
submittals  of  March  19.  1993,  and  May 
18, 1993,  are  discussed  in  detail  in  the 
Technical  Support  Document. 

Based  on  the  foregoing,  EPA 
concludes  that  the  results  from  Ohio's 
modeling  demonstration,  utilizing  the 
ISCST  and  RTDM  air  dispersion  models, 
show  that  when  the  applicable  emission 
limits  and  other  restrictions  are 
imposed,  attainment  of  the  NAAQS  for 
SOj  will  be  demonstrated  in  and  around 
Hamilton  County. 

III.  Compliance 

The  general  compliance 
determination  method  denoted  in  OAC 
3745-18-04(D)(7),  which  applies 
specifically  to  Hamilton  County,  utilizes 
stack  gas  sampling  using  Methods  1 
through  4  and  6,  6A.  68,  or  6C,  as 
specified  in  40  CFR  60.46,  for  any  fuel 
burning  equipment.  Additional 
compliance  monitoring  is  required 
under  OAC  3745-lB-04(D)(8).  which, 
on  a  source-specific  basis,  requires 
either  daily  or  weekly  coal  sampling. 
EPA  has  determined,  based  on  guidance 
contained  in  the  "General  preamble  for 
future  proposed  rulemakings," 
published  in  the  Federal  Register  on 
April  16. 1992  (57  FR  13498).  that 
compliance  methods  1  through  4.  6,  6A. 
68,  and  6C,  in  conjunction  with  regular 
fuel  sampling,  provide  for  continuous 
SOj  compliance  monitoring. 
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Additionally,  documentation  criteria 
listed  in  OAC  3745-18-04(1)  requires 
sources  subject  to  the  Hamilton  County 
emission  limits  to  document  and  retain 
information  needed  to  demonstrate 
compliance  with  applicable  emission 
limits,  emission  tracking  requirements, 
and/or  operating  limits. 

IV.  Proposed  Action 

Section  110(a)(2)  of  the  Clean  Air  Act 
contains  general  requirements  for 
implementation  plans  submitted  by  a 
State.  These  are  requirements  which 
apply  to  all  SIPs  submitted  by  a  State 
iiir~luding  attainment  area  plans,  such  as 
the  plan  for  Hamilton  County.  A 
fundamental  requirement  of  this  section 
is  that  each  plan  must  include 
enforceable  emission  limitations  and 
other  techniques  necessary  to  meet  the 
applicable  requirements  of  the  Clean  Air 
Act.  EPA  has  deterr.nned  that  the 
emission  limits  and  control  measures 
listed  in  the  SO2  SIP  revision  for 
Hamilton  County,  when  fully 
implemented,  will  be  enforceable,  and, 
will  provide  for  attainment  of  the 
NAAQS  for  SO2,  and  thus  satisfy  the 
apphcable  requirements.  As  stated 
above,  this  determination  is  contingent 
upon  the  Seagrams  limits  being 
incorporated  into  the  Indiana  ^2  SIP 
and,  as  a  result,  made  federally 
enforceable. 

Therefore,  EPA  is  proposing  to 
conditionally  approve  revisions  to  Ohio 
Administrative  Code  (OAC)  rules  3745- 
18-03,  3745-18-04, and  3745-18-37. 
The  OAC  rules  3745-18-03  Attainment 
Dates  and  Compliance  Time  Schedules 
provide  specific  time  schedules  for 
sources  receiving  revised  emission 
limits  to  implement  necessary  changes 
and  demonstrate  compliance.  The  OAC 
rules  3745-18-04  Measurement 
Methods  and  Procedures  specify  the 
compliance  determination 
methodologies  for  sources  receiving 
revised  emission  limits.  The  OAC  rules 
3745-18-37  Hamilton  County  Emission 
Limits  amend  the  sulfur  dioxide 
emission  limits  for  Hamilton  County. 
EPA  is  also  proposing  to  approve  the 
Director's  Findings  and  Order 
containing  a  fuel  quality  limit  for  select 
sources  at  Cincinnati  Gas  and  Electric's 
Miami  Fort  fecilily. 

Under  section  110(k)(4),  pertaining  to 
conditional  approval,  the  SIP  elements 
regarding  the  Seagrams  limits  must  be 
adopted  by  the  State  of  Indiana,  by  a 
date  not  later  than  one  year  after  the 
date  of  approval  of  the  Hamilton 
County.  Ohio  SIP  revision.  In  addition, 
the  adopting  State  must  submit  these 
rules  to  EPA  within  a  reasonable  time 
after  such  adoption.  In  this  case,  if  the 
State  of  Indiana  fails  to  adopt  or  submit 


the  necessary  rules  to  EPA  within  the 
required  time  &ame  (one  year  from  the 
date  of  final  approval  of  the  Hamilton 
County,  Ohio  SO2  SIP  revision),  this 
approval  would  become  a  disapproval 
upon  USEPA  notification  of  Ohio  by 
letter.  The  EPA  subsequently  would 
publish  a  notice  announcing  this  action 
in  the  Federal  Register.  If  the  State  of 
Indiana  adopts  and  submits  the  rule 
within  the  above  timeframe,  the 
conditionally  approved  rules  would 
remain  a  part  of  the  SIP  pending  final 
action  on  the  new  submittal. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  EPA's 
proposal  to  coDditionally  approve. 
Public  commciits  received  by  February 
28, 1994  will  be  considered  in  the 
development  of  EPA's  final  rulemaking 
action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12866  for  a  period  of  2 
years.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and  3 
SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30.  1993. 

Under  the  Regulatory  Fle.vibility  Act, 
5  U.S.C.  600  etseq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

Conditional  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing. 


If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  a  State's  failure 
to  meet  the  commitment,  it  will  not 
affect  any  existing  state  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  a  new 
Federal  requirement.  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  itdoes  not  remove  existing  state 
requirements  nor  does  it  substitute  a 
new  Federal  requirement.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co.  v.  EPA.  427  U.S.  246. 
(1976):  42  U.S.C  7410(a)(2). 

List  of  Sub|ect8  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  29. 1993. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc  94-1737  Filed  1-2&-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AC33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Hat>itat  for  the  iyiart>led 
Murrelet 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  designate 
critical  habitat  for  the  threatened 
marbled  murrelet  (Brachyramphus 
marmoratus  marmoratus)  in 
Washington.  Oregon,  and  California 
under  the  Endangered  Species  Act,  as 
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amended  (Act).  The  marbled  murrelet  is 
a  small  seabird  of  the  Alcidae  family 
that  forages  in  the  near-shore  marine 
environment  and  nests  in  large  trees  in 
coniferous  forest  alone  the  coast. 

Proposed  critical  habitat  units  are 
located  on  Federal  lands.  This  proposed 
critical  habitat  designation  would  result 
in  additional  protection  requirements 
under  section  7  of  the  Act  with  regard 
to  activities  that  are  funded,  authorized, 
or  carried  out  by  Federal  agencies. 
Section  4  of  the  Act  requires  the  Service 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available  and  to  consider  the  economic 
and  other  i-elevant  impacts  of  including 
particular  areas  in  the  designation. 
DATES:  Com.ments  from  all  interested 
parties  must  be  received  by  April  27, 
1994.  Public  hearing  requests  must  be 
received  by  March  14, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Assistant  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  911  Northeast  11th  Avenue, 
Portland,  Oregon  97232.  The  complete 
Rle  for  this  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

fOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  Hall,  Assistant  Regional  Director 
For  Ecological  Services,  at  the  above 
iddress  (503/231-6159). 

SUPPLEMENTARY  INFORMATION: 

[Previous  Federal  Action 

On  January  15.  1988,  the  U.S.  Fish 
ind  Wildlife  Service  (Service)  received 
i  petition  to  list  the  marbled  murrelet 
Brachyramphus  marmoratus 
iiarmoratus)  in  Washington.  Oregon, 
md  California  as  a  threatened  species 
inder  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  On  October  17, 
1988  (53  FR  40479).  the  Service 
aublished  a  finding  that  the  petition  had 
presented  substantial  information 
ndicating  that  the  requested  action  may 
le  warranted.  Because  of  the  increased 
esearch  effort  and  new  information 
ivailable,  the  status  review  period  was 
eopened,  with  the  concurrence  of  the 
jetitioners,  from  March  5,  1990,  through 
vlay  31.  1990  (55  FR  4913). 

On  June  20. 1991  (56  FR  28362).  the 
service  published  a  proposal  to  list  the 
narbled  murrelet  in  Washington, 
Oregon,  and  California  as  a  threatened 
ipecies.  The  comment  period  was 
eopened  for  30  days  on  January  30, 
1992  (57  FR  3804),  to  gather  the  most 
ipdated  information  on  the  species, 
following  a  court  order  by  the  U.S. 
District  Court  for  the  Western  District  of 
'Vashington  denying  a  6-month 


extension,  the  Service  published  the 
final  rule  listing  the  marbled  murrelet  in 
Washington,  Oregon,  and  California  as  a 
threatened  species  on  October  1, 1992 
(57  FR  45328). 

On  November  2, 1993,  the  U.S. 
District  Court  for  the  Western  District  of 
Washington  granted  a  motion  by  the 
plaintiffs  in  Marbled  Murrelet  v.  Babbitt 
to  compel  a  proposed  designation  of 
critical  habitat.  In  the  ruling,  the  court 
ordered  the  Secretary  to  propose 
designating  critical  habitat  for  the 
marbled  murrelet  no  later  than  January 
21, 1994,  and  to  make  a  final 
designation  of  critical  habitat  as  soon  as 
reasonably  possible  under  applicable 
I?.w. 

Ecological  Considerations 

The  marbled  murrelet 
(Brachyramphus  marmoratus)  is  a  small 
seabird  of  the  Alcidae  family.  The  North 
American  subspecies  (Brachyramphus 
marmoratus  marmoratus)  ranges  from 
the  Aleutian  Archipelago  in  Alaska 
eastward  to  Cook  Inlet,  Kodiak  Island, 
Kenai  Peninsula,  and  Prince  William 
Sound,  south  along  the  coast  through 
the  Alexander  Archipelago  of  Alaska, 
British  Columbia,  Washington,  and 
Oregon  to  central  California.  Some 
wintering  birds  are  found  in  southern 
California.  A  separate  subspecies 
(Brachyramphus  marmoratus  perdix) 
occurs  in  Asia. 

Marbled  murrelets  spend  the  majority 
of  their  lives  at  sea,  where  they  feed 
primarily  on  small  fish  and 
invertebrates  in  near-shore  marine 
waters.  Marbled  murrelets  nest  inland, 
predominately  in  older,  large-limbed 
trees  in  dense  forest.  Marbled  murrelets 
have  been  found  occasionally  on  rivers 
and  inland  lakes  (Carter  and  Sealy 
1986). 

The  marbled  murrelet  is  a  social 
species  that  is  semi-colonial  around  the 
breeding  site.  Two  nests  discovered  in 
Washington  during  1990  were  located 
within  46  meters  (150  feet)  of  each  other 
(Hamer  and  Cummins  1990),  and 
detections  of  marbled  murrelets 
exhibiting  behaviors  associated  with 
nesting  activity  are  often  aggregated. 

Nesting  occurs  over  an  extended 
period  from  early  April  to  late 
September  (Carter  and  Sealy  1987). 
Marbled  murrelets  have  been  observed  . 
at  some  inland  sites  during  all  months 
of  the  year  (Paton  et  al.  1987,  Naslund 
1993).  During  the  breeding  period,  adult 
marbled  murrelets  lay  a  single  egg  in  a 
tree  containing  structures  suitable  for 
nesting  (e.g..  limbs  at  least  13 
centimeters  (cm)  (5  inches)  in  diameter, 
mistletoe  infections,  witches  brooms, 
deformities).  Both  sexes  incubate  the 
egg  in  alternating  24-hour  shifts  for 


approximately  30  days,  and  the  young 
fledge  after  an  additional  28  days 
(Simons  1980,  Hirsch  et  al.  1981,  Singer 
et  al.  1991).  Inland  flights  by  adults 
feeding  young  are  made  from  ocean 
feeding  areas  to  nest  sites  at  all  times  of 
the  day.  but  most  often  at  dusk  and 
dawn  (Hamer  and  Cummins  1991). 
Chicks  are  fed  at  least  once  a  day.  The 
adults  carry  only  one  fish  at  a  time  to 
the  young  (Carter  and  Sealy  1987; 
Hamer  and  Cummins  1991;  Singer  et  al. 
1992;  Nelson,  Oregon  Cooperative 
Wildlife  Research  Unit.  pers.  comm. 
1992).  The  young  are  altricial.  but 
remain  in  the  nest  longer  than  young  of 
most  other  alcids.  Before  leaving  the 
nest,  the  young  molt  into  a  distinctive 
juvenile  plumage.  Fledglings  fly  directly 
from  the  nest  to  the  sea  rather  than 
exploring  the  forest  environment  first 
(Hamer  and  Cummins  1991). 

For  the  purpose  of  proposing  critical 
habitat,  the  Service  has  concentrated  on 
two  components  of  marbled  murrelet 
habitat:  (1)  Nesting  habitat;  and  (2) 
habitat  needed  to  support  foraging. 
Forest  stands  with  conditions  that  will 
support  nesting  marbled  murrelets  are 
referred  to  as  "suitable  nesting  habitat." 

Throughout  the  forested  portion  of  the 
species'  range,  marbled  murrelets  nest 
near  the  marine  environment  in  forest 
stands  containing  characteristics  of 
older  forests  (Binford  et  al.  1975;  Sealy 
and  Carter  1984;  Carter  and  Sealy  1987; 
Carter  and  Erickson  1988;  Marshall 
1988;  Paton  and  Ralph  1988;  Nelson 
1989;  Burger.  University  of  Victoria,  in 
litt.  1990;  Hamer  and  Cummins  1990. 
1991;  Quinlan  and  Hughes  1990;  Kuletz 
1991;  Nelson  in  litt.  1991;  Singer  et  al. 
1991.  1992;  Nelson  1992;  Nelson  et  al. 
1992). 

Historically,  nesting  habitat  for  the 
marbled  murrelet  was  widely  dispersed, 
particularly  in  the  wetter  portions  of  its 
range  in  Washington.  Oregon,  and 
California.  This  habitat  was  generally 
found  in  very  large,  contiguous  blocks. 

Currently,  the  threatened  population 
of  marbled  murrelets  nests  in  most  of 
the  major  types  of  coniferous  forests  in 
the  western  portions  of  Washington, 
Oregon,  and  north-central  California, 
wherever  older  forests  remain  in  close 
proximity  to  the  coast.  Habitat  in  the 
drier  parts  of  the  listed  species'  range 
(portions  of  southern  Oregon  and 
northern  California)  is  less  continuous, 
occurring  naturally  in  a  mosaic  pattern. 
Although  marbled  murrelet  nesting 
habitat  is  somewhat  variable  over  the 
range  of  the  species,  some  general 
habitat  attributes  are  common 
throughout  its  range,  including  nesting 
structure,  canopy  closure,  stand  size, 
tree  species,  landscape  condition,  and 
distance  from  the  marine  environment. 
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Individual  tree  attributes  that  provide 
conditions  suitable  for  nesting  include 
branches  at  least  13  cm  (5  inches)  in 
diameter,  deformities  (e.g.,  broken  tops), 
mistletoe  infections,  witches  brooms,  or 
other  structures  providing  a  platform  for 
nesting  (Carter  and  Sealy  1987;  Hamer 
and  Cummins  1990, 1991;  Singer  et  al. 
1991. 1992:  Ralph  et  al.  1993).  These 
structures  are  typically  found  in  old- 
growth  and  mature  stands,  but  may  be 
found  in  a  variety  of  stand  types 
including  younger  stands  containing 
remnant  large  trees. 

Sixty-one  tree  nests  have  been  located 
in  North  America,  including  35  in  the 
range  of  the  listed  population  (6  in 
Washington,  20  in  Oregon,  and  9  in 
California)  (Binford  et  al.  1975; 
Varoujean  et  al.  1989;  Burger  1990; 
Quinlan  and  Hughes  1990;  Hamer  and 
Cummins  1990,  1991;  Kuletz  1991; 
Singer  et  al.  1991. 1992;  Nelson  unpubl. 
data).  Ail  nests  in  Washington,  Oregon, 
and  California  were  located  in  old- 
growth  trees  that  were  greater  than  81 
cm  (32  inches)  diameter  at  breast  height 
(dbh).  Most  nests  have  been  located  on 
large  or  deformed  branches  with  a  moss 
covering;  however,  a  few  nests  have 
been  located  on  smaller  branches,  and 
some  nests  were  situated  on  conifer 
needles  or  sticks  rather  than  moss. 

Canopy  closure  over  the  nest  site 
provides  protection  from  predation  and 
weather.  Such  canopy  closure  may  be 
•  provided  by  trees  adjacent  to  the  nest 
tree  and/or  by  the  nest  tree  itself.  Nests 
are  typically  located  high  above  ground 
and  usually  have  good  overhead 
protection.  Such  locations  allow  easy 
access  and  provide  shelter  from 
potential  predators  and  weather. 

Although  a  few  nests  have  been 
located  in  relatively  small  stands,  most 
nests  have  been  found  in  larger  stands 
with  sufficient  internal  structure  to 
minimize  the  risk  of  predation  at  the 
nest  (i.e.,  minimize  habitat  for  species 
known  to  prey  on  marbled  murrelets) 
and  provide  suitable  climatic  conditions 
for  nesting  (Nelson  in  litt.  1992). 
Marbled  murrelets  are  more  commonly 
encountered  in  larger  stands  of  older 
forests  in  California  (greater  than  202 
hectares  (500  acres))  than  in  smaller 
stands  (less  than  40  hectares  (100 
acres)).  However,  marbled  murrelets 
have  been  detected  in  smaller  isolated 
stands  in  Oregon,  with  one  confirmed 
nest  in  a  3-hectare  (8-acre)  stand 
(Nelson  unpubl.  data). 

General  landscape  condition  also  may 
affect  use  of  suitable  nesting  habitat.  In 
Washington,  marbled  murrelet 
detections  increased  when  old-growth/ 
mature  forests  comprised  over  30 
percent  of  the  landscape.  Hamer  and 
Cummins  (1990). found  that  detections 


of  marbled  murrelets  decreased  in 
Washington  when  the  percent  of 
clearcut/meadow  on  the  landscape 
increased  above  25  percent. 

Nests  have  been  located  in  stands 
dominated  by  coastal  redwood  [Sequoia 
sempervirens).  Douglas-fir  [Pseudotsuga 
menziesii),  mountain  hemlock  (Tsuga 
mertensiana),  Sitka  spruce  [Picea 
sitchensis),  western  hemlock  [Tsuga 
heterophylla),  and  western  red-cedar 
{Thuja  plicata)  (Binford  et  al.  1975; 
Quinlan  and  Hughes  1990;  Hamer  and 
Cummins  1991;  Singer  et  al.  1991, 1992; 
Nelson  et  al.  in  prep).  The  nests 
themselves  have  been  located  in 
Douglas-fir,  coastal  redwood,  western 
hemlock,  western  red-cedar,  and  Sitka 
spruce  trees.  These  species  of  trees  have 
growth  forms  that  produce  nesting 
opportunities  and  are  susceptible  to 
damage  (disease,  breakage,  wind 
damage)  that  may  produce  nesting    - 
structure. 

Critical  habitat  units  should  occur  at 
a  distance  from  the  marine  environment 
consistent  with  the  flight  and  energetic 
capabilities  of  marbled  murrelets.  The 
farthest  inland  known  occupied  site  is 
84  kilometers  (52  miles)  in  Washington. 
The  farthest  inland  known  detections  in 
Oregon  and  California  are  61  and  56 
kilometers  (38  and  35  miles), 
respectively.  Occupied  sites  are  defined 
as  forest  stands  where  marbled 
murrelets  have  been  observed  exhibiting 
behaviors  indicative  of  likely  nesting 
activity. 

Nortnwestem  forests  typically  require 
200  to  250  years  to  attain  the  attributes 
necessary  to  support  marbled -murrelet 
nesting,  though  characteristics  of 
nesting  habitat  are  sometimes  developed 
in  younger  redwood  forests.  Forests 
with  old-age  remnant  trees  remaining 
from  earlier  stands  may  also  develop 
into  nesting  habitat  more  quickly  than 
those  without.  These  remnant  attributes 
are  products  of  fire,  wind  storms,  or 
previous  logging  operations  that  did  not 
remove  all  of  the  trees.  Other  factors 
that  may  affect  the  time  required  to 
develop  suitable  nesting  characteristics 
include  site  productivity  and  aspects  of 
the  site  microclimate. 

It  is  difficult  to  locate  actual  nests  for 
a  species  such  as  the  marbled  murrelet, 
which  may  only  show  activity  near  the 
nest  once  per  day  and  under  low  light 
conditions.  Therefore,  identification  of 
occupied  sites  and  suitable  habitat  are 
the  best  indicators  of  potential  nest 
sites.  Active  nests,  egg  shell  fragments, 
or  young  found  on  the  forest  floor,  birds 
seen  flying  through  the  forest  beneath 
the  canopy  or  landing  in  trees,  birds 
seen  circling  above  the  canopy,  birds 
heard  calling  from  a  stationary  perch,  or 
large  numbers  of  birds  heard  calling 


from  within  and  around  a  stand  are  all 
strong  indicators  of  occupied  habitat. 
Their  semi-colonial  nature  makes 
marbled  murrelets  easier  to  detect  at 
high-use  sites,  though  some  areas  (e.g., 
highly  fragmented  habitat  with  small 
stand  size)  support  low  numbers  of 
reproducing  pairs,  making  detection 
difficuh. 

Breeding  p>opulations  of  marbled 
murrelets  are  not  distributed 
continuously  throughout  the  species' 
range.  In  California,  there  are  three 
separate  areas  where  marbled  murrelets 
concentrate  at  sea,  corresponding  to  the 
three  largest  remaining  blocks  of  coastal 
old-growth  forest  inland.  These  are 
separated  by  areas  of  little  or  no  habitat 
where  few  marbled  murrelets  are  found 
at  sea. 

A  large  break  in  the  breeding 
distribution  is  located  at  the  southern 
portion  of  the  range  in  California,  where 
approximately  480  kilometers  (100 
miles)  separate  the  southern  breeding 
population  in  San  Mateo  County  from 
the  next  known  occupied  site  to  the 
north  in  Humboldt  County.  This  reach 
contained  marbled  murrelets  prior  to 
extensive  logging  in  the  area  (Paton  and 
Ralph  1988).  Another  distribution  gap  is 
located  between  Tillamook  County  in 
Oregon  and  the  Olympic  Peninsula  in 
Washington,  where  few  birds  and 
occupied  sites  are  known.  The  degree  of 
interaction  that  occurs  across  these  gaps 
in  distribution  is  unknown. 

Very  little  habitat  remains  at  low 
elevations  in  the  Puget  Trough  area  of 
Washington.  Lands  surrounding  the 
Puget  Trough,  particularly  to  the  east 
and  south,  are  highly  urbanized  or 
develofmd  for  agricultural  use.  foning 
marbled  murrelets  to  fly  up  to  25  miles 
inland  to  reach  the  first  available 
suitable  nesting  habitat. 

Although  marbled  murrelets  have 
been  heard  and/or  seen  at  some  inland 
sites  during  most  months  of  the  year 
(Paton  etal.  1987,  Naslund  1993"), 
detectability  at  inland  sites  increases 
during  the  spring  and  reaches  a  peak 
late  in  summer  coincident  with  the  peak 
in  breeding  activity  (Paton  and  Ralph 
1988.  Nelson  1989).  In  early  fall,  the 
number  of  inland  detections  decreases 
markedly,  presumably  because  birds 
have  completed  breeding  and  are 
undergoing  a  flightless  molt  at  sea.  It  is 
unknown  why  marbled  murrelets  \  isit 
inland  sites  during  the  non-breeding 
season.  Researchers  hypothesize  that 
birds  attending  these  areas  in  fall  and 
winter  may  be  experienced  resident 
birds  and  that  these  visits  may  aid  in 
maintaining  nest  sites,  nesting 
territories,  and  pair  bonds  (Naslund 
1993). 
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Marbled  muirelets  are  currently 
experiencing  very  low  recruitment  rates. 
Juvenile  to  adult  ratios  of  marbled 
murrelets  are  between  0.012  and  0.035 
(i.e.,  there  are  between  1  and  4  juvenile 
fledglings  of  that  year  observed  for  every 
100  adults  observed)  (Strong  et  al. 
1993).  These  results  are  supported  by 
survey  data  collected  at  points  along  the 
central  coast  of  Oregon  during  1988, 
1989. 1990, 1991.  and  1992.  The  average 
percentage  of  juveniles  in  these  counts 
were  approximately  1,  4,  2,  5,  and  1 
percent,  respectively  (Nelson  and 
Hardin  in  prep.).  Surveys  conducted  in 
Cahfomia  have  indicated  similar 
juvenile  to  adult  ratios  since  1989 
(Ralph,  U.S.  Forest  Service,  Redwood 
Sciences  Lab,  pers.  comm.  1992).  If  the 
juvenile  to  adult  ratios  observed  in  the 
marine  environment  are  accurate,  then 
only  1  to  5  percent  of  the  observed 
population  is  successfully  reproducing, 
that  is,  successfully  fledging  young. 

Average  annual  adult  survival  for 
stable  populations  of  several  other  alcid 
species  is  approximately  90  percent 
(Hudson  1985).  Alcids  typically 
experience  their  highest  rates  of 
mortality  prior  to  the  attainment  of 
breeding  age.  The  average  survival  to 
breeding  age  for  alcids  is  29  percent 
(Hudson  1985).  The  combination  of  low 
fledging  rates  of  marbled  murrelets,  as 
demonstrated  by  the  juvenile  to  adult 
ratios,  and  low  survival  to  breeding  age 
are  likely  to  produce  recruitment  rates 
far  below  those  required  to  maintain 
present  population  levels. 

Based  upon  the  longevity  of  other 
alcids  (Hudson  1985).  marbled 
murrelets  are  estimated  to  live  an 
average  of  10  years.  With  such  long- 
lived  species,  recruitment  rates  are  a 
more  accurate  indicator  of  species 
condition  than  population  counts.  At- 
sea  counts  of  adult  marbled  murrelets 
may  reflect  a  large  portion  of  non- 
breeders  that  will  not  contribute  to  the 
future  population.  If  the  current  low 
recruitment  rates  are  the  result  of  recent 
losses  of  nesting  opportunities,  counts 
of  adults  may  not  reflect  the  sustainable 
population  until  the  population  adjusts 
to  remaining  nesting  habitat. 

Another  possible  explanation  for  the 
low  juvenile  to  adult  ratios  is  that 
individuals  are  attempting  to  reproduce, 
but  the  young  of  these  birds  are 
experiencing  high  mortality  rates  prior 
to  reaching  the  ocean.  Predation  at 
marbled  murrelet  nest  sites  may  have 
significant  impacts  on  the  population. 
Predation  by  corvids  (common  crows 
[Corvus  brachyrhynchos),  ravens 
(CoATis  corax),  and  Steller's  jays 
[Cyanocitta  stelleri)).  great  homed  owls 
{Bubo  virginianus),  and  sharp-shinned 
hawks  {Accipiter  striatus)  have  been 


identified  as  causes  of  marbled  murrelet 
nest  failure.  From  1974  through  1991, 
approximately  71  percent  of  all  known 
marbled  murrelet  nests  in  the  Pacific 
Northwest  failed;  70  percent  of  these 
failed  due  to  predation  by  these  species 
(Nelson  in  litt.  1992). 

Corvids  are  often  considered  "edge 
species"  that  have  been  found  to 
increase  in  numbers  with  increased 
forest  fragmentation  (Andren  etal.  1985, 
Wilcove  1985,  Small  and  Hunter  1988). 
Similar  findings  have  been  reported  in 
central  Oregon  regarding  great  homed 
owls  (Johnson  1993).  In  addition,  corvid 
predation  on  small  bird  nests  is  known 
to  increase  with  increased  forest 
fragmentation  and/or  decreased  distance 
of  nests  from  a  forest  edge  (Gates  and 
Gysel  1978,  Andren  et  al.  1985,  Small 
and  Hunter  1988,  Yahner  and  Scott 
1988).  The  marbled  murrelet 's  main 
defense  against  predation  is  camouflage. 
The  ability  to  successfully  hide  from 
arboreal  predators  is  likely  related  to  the 
number  of  nesting  (or  hiding) 
opportunities  available.  Timber  harvest 
reduces  the  number  of  nesting 
opportunities  through  the  removal  of 
nesting  habitat  within  the  landscape, 
thus  reducing  the  area  predators  must 
search. 

In  addition  to  effects  on  marbled 
murrelet  nesting  habitat,  the  species  is 
affected  by  impacts  and  threats  to  their 
marine  foraging  habitat  and  food 
supply,  as  well  as  direct  mortality  from 
human  activities  such  as  oil  spills  and 
gill  netting.  Attributes  of  foraging 
habitat  include  distance  from  shore, 
prey  populations,  and  potential 
disturbances. 

Marbled  murrelets  are  typically 
distributed  in  the  marine  environment 
in  a  manner  that  roughly  corresponds  to 
the  location  of  concentrations  of  inland 
nesting  habitat.  Marbled  murrelets 
generally  forage  in  near-shore  marine 
waters. 

Marine  systems  producing  sufficient 
prey  to  support  a  stable  or  growing 
population  of  marbled  murrelets  are 
important  foraging  habitat  for  the 
species.  Marbled  murrelets  have  been 
reported  feeding  on  a  variety  of  small 
fish  and  invertebrates,  including  Pacific 
herring  (Clupea  harengus).  Pacific 
sandlance  [Ammodytes  bexapterus), 
northem  anchovy  [Engraulis  mordax], 
capelin  (Mallotus  villosus),  smelt, 
euphids,  (Eupahsia  pacifica, 
Thysanoessa  spinifera)  and  mysids 
(Sealy  1975,  Sanger  and  Jones  1981, 
Sanger  1987,  Carter  and  Sealy  1990, 
Strong  et  al.  1993). 

Mortality  in  the  marine  environment, 
primarily  associated  with  oil  spills  and 
net  fisheries  in  Washington,  adversely 
affects  marbled  murrelets.  The  impact  of 


this  loss  is  generally  thought  to  be  less 
than  impacts  to  nesting  habitat. 
Protection  of  foraging  areas  from 
disturbance  such  as  oil  spills,  net 
fisheries,  and  pollution  would  benefit 
marbled  murrelets. 

Management  Considerations 

Marbled  murrelets  are  found  in  forest 
stands  containing  a  variety  of  forest 
structures,  which  are,  in  part,  the  result 
of  varied  management  practices.  In 
many  areas,  management  practices  have 
resulted  in  fragmentation  of  the 
remaining  older  forests  and  creation  of 
large  areas  of  younger  forests  that  have 
yet  to  develop  habitat  characteristics 
suitable  for  marbled  murrelet  nesting. 
Past  forest  management  practices  have 
also  resulted  in  a  forest  age  distribution 
unnaturally  skewed  toward  younger- 
aged  stands. 

In  many  portions  of  the  range  of  the 
marbled  murrelet,  forest  management 
has  historically  concentrated  on  clearcut 
logging.  After  forests  are  clearcut,  the 
areas  are  traditionally  replanted  to  a 
single  or  few  tree  species  and 
maintained  as  even-aged  stands  for 
maximum  wood-fiber  production.  Site- 
preparation  and  management  activities 
may  further  decrease  species  diversity. 
These  methods  include  prescribed 
burning  and  the  use  of  herbicides  or 
mechanical  methods  to  control 
competing  vegetation. 

Historical  logging  practices  in  some 
portions  of  the  species'  range  consisted 
of  more  selective  timber  harvesting, 
leaving  remnant  patches  of  forests  of 
varying  ages  with  older  forest 
characteristics.  The  uneven-age 
management  practices  used  in  these 
areas  usually  resulted  in  more  diverse 
stands,  but  with  few  trees  containing 
suitable  marbled  murrelet  nesting 
structure.  These  areas  may  contain  low 
concentrations  of  reproducing  marbled 
murrelets.  which  are  difficult  to  locate. 

Current  and  historic  marbled  murrelet 
habitat  loss  is  generally  attributed  to 
timber  harvest  and  land  conversion 
practices,  although  natural  disturbances 
such  as  forest  fires  have  caused  losses 
as  well.  Reduction  of  the  remaining 
older  forest  has  not  been  evenly 
distributed  over  western  Washington. 
Oregon,  and  California.  Harvest  has 
been  concentrated  at  the  lower 
elevations  and  in  the  Coast  Ranges 
(Thomas  et  al.  1990),  generally  equating 
with  the  range  of  the  marbled  murrelet. 

Habitat  for  marbled  murrelets  has 
been  declining  since  the  arrival  of 
European  settlers.  Information  specific 
to  the  range  of  the  marbled  murrelet  is 
not  available;  however,  historic  forest 
condition  has  been  estimated  for 
westem  Oregon  and  Washington  by 
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several  authors.  Because  marbled 
murrelet  habitat  represents  a  significant 
portion  of  area  included  in  these 
estimates,  trends  in  habitat  are  assumed 
to  follow  the  same  general  pattern. 
Although  the  extent  of  mature  and  old- 
growth  forest  before  the  1800s  is 
difficult  to  quantify,  western  Oregon 
and  Washington  are  estimated  to  have 
been  covered  by  approximately  9.7  to 
11.3  million  hectares  (24  to  28  million 
acres)  of  forest  at  the  time  of  modem 
settlement  (early  to  mid-lSOOs),  of 
which  about  70  percent  (5.6  to  7.7 
million  hectares  (14  to  19  million  acres)) 
are  estimated  to  have  been  old-growth 
(Society  of  American  Foresters  Task 
Force  1983.  Morrison  1988.  Norse  1988, 
Spies  and  Franklin  1988).  Historical 
estimates  for  northwestern  California 
are  not  as  precise  but  suggest  there  were 
between  526,000  and  1.3  million 
hectares  (1.3  and  3.2  million  acres)  of 
old-growth  Douglas-fir/mixed  conifer 
forest  and  approximately  890,000 
hectares  (2.2  million  acres)  of  old- 
growth  coastal  redwood  forest  (Society 
of  American  Foresters  Task  Force  1983. 
Laudenslayer  1985,  Cahfomia 
Department  of  Forestry  and  Fire 
Protection  1988,  Fox  1988,  Morrison 
1988).  Currently,  there  are 
appn^^imately  1.4  million  hectares  (3.4 
million  acres)  of  old-growth  forest 
remaining  in  western  Oregon  and 
Washington,  an  82  percent  reduction 
from  estimated  prelogging  levels  (Booth 
1991). 

Some  of  the  old-growth  areas  that 
have  been  affected  by  past  natural 
perturbations  such  as  forest  fire  and 
windthrow  currently  provide  suitable 
nesting  habitat  for  marbled  murrelets. 
Mature  forests  that  have  naturally 
regenerated  £rom  such  perturbations 
often  retain  scattered  old-growth  trees 
and  clumps,  providing  structure  for 
nesting.  This  is  particularly  true  in 
coastal  Oregon  where  there  were 
extensive  fires  historically.  Marbled 
murrelet  nests  have  been  found  in 
remnant  old-growth  trees  in  mature 
forests  in  Oregon;  nn  occuoied  sites 
have  been  locatea  in  young  stands, 
clearcuts,  or  young  forests  that  tack  at 
least  some  remnant  old-growth  trees 
(Nelson  pers.  comm.  1992). 

forests  generally  require  200  to  250 
years  to  develop  old-growth 
characteristics  that  supply  adequate 
structure  for  nesting  marbled  murrelets. 
This  time  period  may  be  shorter  in 
redwood  forests  and  in  areas  where 
significant  remnants  of  the  previous 
stand  remain.  Intensively  managed 
forests  in  Washington,  Oregon,  and 
Cahfomia  have  been  subjected  to 
average  cutting  rotations  of  70  to  120 
years  (USDI 1984,  USDA  1988).  Cutting 


rotations  of  40  to  50  years  are  common 
for  some  private  lands.  Timber  harvest 
strategies  on  Federal  lands  and  some 
private  lands  have  emphasized 
dispersed  clearcut  patches  and  even- 
aged  management.  Thus,  forest  lands 
that  are  intensively  managed  for  timber 
production  are  generally  not  allowed  to 
develop  the  old-growth  characteristics 
that  are  required  for  marbled  murrelet 
nesting.  Suitable  nesting  habitat  that 
remains  under  these  harvest  patterns  is 
highly  fragmented. 

Previous  Management  E£fbrts 

Since  the  listing  of  the  marbled 
murrelet  in  Washington,  Oregon,  and 
California  as  threatened,  several 
different  approaches  to  management  of 
the  species  or  its  habitat  have  been 
developed  through  various  Federal 
efforts. 

hi  May  1991,  the  U.S.  House  of 
Representatives'  Agriculture  and 
Merchant  Marine  and  Fisheries 
Committees  commissioned  the 
Scientific  Panel  on  Late-Successional 
Forest  Ecosystems  (Scientific  Panel)  to 
provide  an  array  of  alternatives  for  the 
management  of  late-successional  forests 
on  Federal  lands  within  the  range  of  the 
northern  spotted  owl  [Strix  occidentalis 
caurina).  Information  on  the  known 
inland  locations  of  marbled  murrelets 
and  marbled  murrelet  habitat  was 
included  in  the  base  information  used 
by  the  Scientific  Panel  and  was 
specifically  considered  in  developing 
the  alternatives.  These  reserve  systems 
are  often  referred  to  as  Late- 
Successional/Old-Grov^ih  areas 
(LSOGs).  The  Scientific  Panel 
conducted  risk  assessments  for  marbled 
murrelets  under  each  altemative 
(Johnson  ef  oV.  1991). 

Iti  1993,  the  Forest  Service  released  its 
Scientific  Analysis  Team  Report 
(Thomas  et  al.  1993).  hi  this  report,  the 
Forest  Service  proposed  several  interim 
measures  designed  to  preserve  options 
for  management  of  marbled  murrelets 
and  their  habitat  until  the  Marbled 
Murrelet  Recovery  Plan  could  be 
compiled  and  implenienied.  These 
measures  include:  (1)  The  protection  of 
all  marbled  murrelet  nesting  habitat 
within  35  miles  of  the  marine 
environment  in  California  and  Oregon 
south  of  State  Highway  42,  and  within 
50  miles  of  the  marine  environment  in 
the  remainder  of  Oregon  and  in 
Washington;  and.  (2)  the  protection  of 
amounts  of  "recruitment"  habitat 
(young  stands  likely  to  develop  into 
suitable  habitat)  equivalent  to  50 
percent  of  the  total  amount  of  existing 
suitable  habitat  in  the  above  mentioned 
zones.  Also,  seasonal  restrictions  on 
operations  in  and  near  suitable  habitat 


were  identified  to  avoid  disturbing 
nesting  marbled  murrelets. 

hi  July  1993,  the  Fish  and  Wildlife 
Service,  Forest  Service.  Bureau  of  Land 
Management,  National  Park  Service. 
National  Marine  Fisheries  Ser\'ice.  and 
Environmental  Protection  Agency 
released  the  Report  of  the  Forest 
Ecosystem  Management  Assessment 
Team  (FEMAT  Report)  (USDA  et  al. 
1993a).  From  this  report,  the  President 
identified  Option  9  as  the  Proposed 
Northwest  Forest  Plan,  described  in  the 
Draft  Supplemental  Environmental 
Impact  Statement  on  Management  of 
Habitat  for  Late-Successional  and  Old- 
Growth  Forest  Related  Species  Within 
the  Range  of  the  Northern  Spotted  Owl 
(DSEIS)  as  Altemative  9  (Altemative  9) 
(USDA  et  al.  1993b).  Within  the  range 
of  the  marbled  murrelet,  Altemative  9 
would  designate  a  system  of  Late- 
Successional  Reserves,  which  provides 
large  areas  expected  to  eventually 
develop  into  contiguous,  unfragmented 
forest.  This  reserve  system  was 
constructed  in  part  around  the  LSOGs 
designated  by  the  Scientific  Panel.  In 
addition,  specific  measures  were 
included  to  protect  all  forest  sites 
occupied  by  marbled  murrelets  outside 
the  reserve  system.  These  measures 
include  surveys  prior  to  activities  that 
affect  habitat  and  protection  of 
contiguous  marbled  murrelet  nesting 
and  recruitment  habitat  (stands  capable 
of  becoming  suitable  within  25  years) 
within  0.5  mile  of  areas  occupied  by 
murrelets. 

The  Service  recognizes  the  value  of 
the  Proposed  Northwest  Forest  Plan 
(USDA  et  al.  1993a)  and  acknowledges 
that  it  can  play  an  integral  role  in 
marbled  murrelet  conser\'ation.  The 
Plan  complements  this  critical  habitat 
proposal  by  stressing  the  need  for 
protection  of  large,  unfragmented  areas 
of  suitable  nesting  habitat  that  are  well- 
distributed  throughout  the  species' 
range,  with  special  emphasis  on  areas 
close  to  the  marine  environment. 

Critical  Habitat 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *   *  *  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conser\'ation  of  the  sptecies  and  (II) 
which  may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  •  •  •  upon  a 
determination  •  •   *  that  such  areas  are 
essential  for  the  conservation  of  the 
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pecies."  The  term  "conservation,"  as 
lefined  in  section  3(3)  of  the  Act,  means 
•  *     *  to  use  and  the  use  of  all 
nethods  and  procedures  which  are 
lecessary  to  bring  any  endangered 
pecies  or  threatened  species  to  the 
loint  at  which  the  measures  provided 
mrsuant  to  this  Act  are  no  longer 
lecessary  *  *   *." 

\oIe  in  Species  Conservation 

The  use  of  the  term  "conservation"  in 
he  definition  of  critical  habitat 
ndicates  that  its  designation  should 
dentify  lands  that  may  be  needed  for  a 
pecies'  eventual  recovery  and  delisting, 
iowever,  when  critical  habitat  is 
esignated  at  the  time  a  species  is  listed 
r  before  a  recovery  plan  is  completed, 
he  Service  frequently  does  not  know  all 
he  habitat  areas  that  may  be  essential 
ar  a  species'  recovery.  In  this  regard, 
ritical  habitat  serves  to  preserve 
ptions  for  a  species'  eventual  recovery. 

The  designation  of  critical  habitat  is 
ne  of  several  measures  available  to 
ontribute  to  the  conservation  of  a  listed 
pecies.  Critical  habitat  helps  focus 
onservation  activities  by  identifying 
reas  that  contain  essential  habitat 
satures  (primary  constituent  elements), 
egardless  of  whether  or  not  they  are 
urrently  occupied  by  the  listed  species, 
tius  alerting  the  public  to  the 
mportance  of  an  area  in  the  species' 
onservation.  Critical  habitat  also 
ientifies  areas  that  may  require  special 
management  or  protection.  The  added 
mphasis  on  these  areas  for 
onservation  of  the  species  may  shorten 
tie  time  needed  to  achieve  recovery. 

Critical  habitat  receives  consideration 
nder  section  7  of  the  Act  with  regard 
D  actions  carried  out,  authorized,  or 
unded  by  a  Federal  agency.  Federal 
gencies  must  ensure  that  their  actions 
io  not  result  in  destruction  or  adverse 
lodiHcation  of  critical  habitat.  Aside 
rom  this  added  consideration  under 
ection  7,  the  Act  does  not  provide  any 
dditional  protection  to  lands 
lesignated  as  critical  habitat. 
)esignating  critical  habitat  does  not 
reate  a  management  plan  for  the  areas, 
stablish  numerical  population  goals  or 
irescribe  specific  management  actions 
inside  or  outside  of  critical  habitat),  or 
ave  a  direct  effect  on  areas  not 
lesignated  as  critical  habitat.  Specific 
management  recommendations  for 
ritical  habitat  are  addressed  in  recovery 
ilans,  management  plans,  and  in 
ection  7  consultations. 

'rimary  Constituent  Elements 

A  designation  of  critical  habitat 
egins  by  identifying  areas  on  which  are 
Dund  the  physical  and  biological 
satures  essential  to  conservation  of  a 


species.  In  determining  which  areas  to 
designate  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
features  that  are  essential  to  a  species' 
conservation  and  that  may  require 
special  management  considerations  or 
protection.  Such  physical  and  biological 
features,  as  stated  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals  or 
other  nutritional  or  physiological 
reouirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  Service  is  required  to  base  critical 
habitat  designations  upon  the  best 
scientific  data  available  (50  CFR 
424.12).  In  proposing  to  designate 
critical  habitat  for  the  marbled  murrelet 
in  Washington,  Oregon,  and  California, 
the  Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
species.  For  a  thorough  discussion  of 
the  ecology  and  life  history  of  the 
marbled  murrelet,  see  the  Service's 
Biological  Report  (Marshall  1988),  the 
final  rule  listing  the  Washington, 
Oregon,  and  California  population  (57 
FR  45328)  of  this  subspecies,  and  the 
Ecological  Considerations  section  of  this 
rule. 

Within  habitat  areas  essential  for 
marbled  murrelet  nesting,  the  Service 
has  focused  on  the  following  primary 
constituent  elements:  (1)  Individual 
trees  with  potential  nesting  platforms; 
(2)  forest  stands  surrounding  potential 
nest  trees,  including  contiguous  forest 
with  similar  average  height  and  canopy 
closure;  (3)  forest  stands  with  high 
crown  cover  and  sufficient  height  to 
contribute  to  a  forest  landscape  with 
decreased  fragmentation;  and  (4)  forest 
stands  within  the  potential  flight 
distance  of  marbled  murrelets  from  the 
marine  environment  where  the  birds 
feed.  These  primary  constituent 
elements  are  essential  to  provide  nesting 
habitat  for  the  marbled  murrelet. 

Individual  nest  trees  include  large 
trees,  generally  over  81  cm  (32  inches) 
dbh,  with  the  presence  of  potential  nest 
platforms  or  deformities  such  as  large 
limbs  (greater  than  13  cm  (5  inches)), 
broken  tops,  mistletoe  infections, 
witches  brooms,  or  other  formations 
providing  a  broad  platform.  Because 
marbled  murrelets  do  not  build  nests, 
moss  or  detritus  to  cushion  or  hold  the 
egg  may  be  important.  Platforms  should 


have  overhead  cover  for  protection  from 
predators  and  weather,  which  may  be 
provided  by  overhanging  branches, 
limbs  above  the  nest  area,  or  branches 
from  neighboring  trees.  Based  on 
current  information,  Douglas-fir,  coastal 
redwood,  western  hemlock,  western 
red-cedar,  or  Sitka  spruce  are  the  trees 
most  likely  to  provide  suitable  nesting 
structure. 

Nesting  habitat  includes  the  forest 
stand  in  which  the  nest  trees  are 
contained.  Nest  stands  are  defined  as 
contiguous  mature  and  old-growth 
forest  with  no  separations  of  greater 
than  100  meters  (330  feet)  wide.  Nest 
trees  may  be  scattered  throughout  the 
stand  or  clumped  within  portions  of  the 
contiguous  stand.  Nest  stands  in  mature 
forest  may  contain  fewer  than  one  old- 
growth  tree  per  acre.  Regardless  of  the 
distribution  of  nest  trees,  nesting  habitat 
includes  the  entire  contiguous  forest 
stand  with  similar  height  and  canopy 
closure.  The  forest  stand  surrounding 
the  nest  tree  provides  protection  from 
predators  and  climatic  factors. 

On  a  landscape  basis,  the  presence  of 
late-successional,  mature,  and  old- 
growth  forests  with  substantial  canopy 
closure  and  canopy  height  of  at  least 
one-half  the  site-potential  tree  height 
also  contribute  to  the  conservation  of 
the  marbled  murrelet,  even  if  they  do 
not  contain  potential  nest  trees,  "rhe 
site-potential  tree  height  is  the  average 
maximum  height  possible  for  a  tree 
given  the  local  growing  conditions.  The 
presence  of  these  forest  stands  increases 
the  area  predators  must  search, 
decreasing  predator  efficiency.  Forests 
of  the  general  height  of  the  nest  stands 
and  in  close  proximity  to  the  stand 
reduce  edge-associated  predation, 
effects  of  changes  in  microclimate 
associated  with  abrupt  edges,  and 
potential  for  windthrow  during  storms. 

To  be  considered  as  nesting  habitat, 
forest  stands  must  occur  at  a  distance 
from  the  marine  environment  consistent 
with  the  flight  and  energetic  capabilities 
of  the  marbled  murrelet.  Based  on 
confirmed  detections  of  marbled 
murrelets,  this  distance  varies  frt)m  84 
kilometers  (52  miles)  in  Washington  to 
less  than  16  kilometers  (10  miles)  in 
parts  of  California.  Flight  distances  may 
reflect  the  energetic  capabilities  of 
marbled  murrelets  and  the  presence  of 
suitable  nesting  habitat. 

The  Service  is  not  proposing  to 
designate  marine  areas  as  critical  habitat 
for  the  marbled  murrelet  at  this  time, 
but  will  continue  to  collect  information 
on  threats,  the  need  for  marine  critical 
habitat,  and  the  potential  benefits  of 
designating  marine  critical  habitat. 
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Criteria  for  Identifying  Critical  Habitat 

Several  qualitative  criteria  were 
considered  in  the  selection  of  specific 
areas  as  critical  habitat.  These  criteria 
are  generally  similar  to  criteria  used  in 
the  development  of  several  recent 
Federal  management  proposals,  such  as 
the  report  prepared  by  the  Scientific 
Panel  (Johnson  et  al.  1991)  and 
Alternative  9  {USDA  et  al.  1993a).  The 
following  is  a  description  of  the  criteria 
considered: 

Knovyrn  Occupied  Sites:  Proposed 
critical  habitat  units  include  the 
majority  of  the  known  sites  occupied  by 
marbled  murrelets  on  Federal  lands. 
However,  known  occupied  sites  may 
represent  only  a  small  portion  of  the 
population  due  to  the  limited  coverage 
of  past  survey  efforts. 

Suitable  Nesting  Habitat:  Proposed 
critical  habitat  units  include  areas  with 
current  suitable  nesting  habitat  and 
other  primary  constituent  elements. 
Approximately  48  percent  of  the 
suitable  nesting  habitat  on  Federal  lands 
within  the  range  of  the  spe<;ies  in 
Washington,  Oregon,  and  California  is 
included  in  proposed  critical  habitat. 
Forests  that  are  not  currently  suitable, 
but  which  are  of  similar  average  height 
and  canopy  closure,  are  also  important 
in  improving  habitat  conditions  through 
reduced  fragmentation  and  creation  of 
large  contiguous  forest  stands  that 
reduce  the  potential  for  predation.  The 
total  amount  of  land  containing  the 
other  primary  constituent  elements  Is 
currently  unknown. 

Distance  from  Marine  Environment: 
Marbled  murrelets  forage  daily  in  the 
marine  environment  during  the  nesting 
season.  To  allow  for  foraging 
opportunities,  nesting  habitat  must  be 
within  the  flight  capabilities  and 
energetic  limits  of  the  species.  Proposed 
critical  habitat  units  were  selected  based 
on  the  distance  inland  of  detections  in 
each  general  area.  As  stated  above, 
detections  range  from  over  50  miles 
from  the  marine  environment  in 
Washington  to  less  than  10  miles  in 
some  portions  of  California. 

Rangewide  Distribution:  To  reduce 
the  impact  of  catastrophic  losses  of 
habitat  or  birds  and  maintain  the 
current  distribution  of  the  species, 
proposed  critical  habitat  units  were 
selected  throughout  the  range  of  the 
listed  population,  where  Federal  lands 
were  available.  With  well-distributed 
critical  habitat,  the  probability  of 
substantial  population  declines 
resulting  from  catastrophic  wildfires  or 
storm  events  is  reduced.  Maintaining 
nesting  habitat,  and  therefore  local 
concentrations,  throughout  the  range  of 
the  species  will  reduce  potential  losses 


from  oil  spills  or  other  marine  events. 
Given  the  intense  site  fidelity  of  most 
alcid  species,  maintaining  rangewide 
distribution  may  also  provide  potential 
source  populations  for  the 
recolonization  of  future  habitat. 

Large,  Contiguous  Blocks  of  Habitat: 
In  response  to  the  problems  of 
fi-agmentation  of  suitable  habitat, 
potential  increases  in  predation,  and 
reduced  reproductive  success,  the 
Service  concentrated  on  selecting 
proposed  critical  habitat  units  in  terms 
of  large,  contiguous  blocks  of  late- 
successional,  mature,  and  old-growth 
forest.  To  provide  large  blocks  of 
habitat,  the  Service  concentrated  on  the 
Late-Successional  Reserve  system 
identified  in  Alternative  9.  Marbled 
murrelet  locations  and  habitat  were 
considered  in  the  development  of  these 
reserves.  Where  large  blocks  of  Federal 
reserve  areas  were  not  available,  but 
where  critical  habitat  was  determined  to 
be  important  for  distribution,  smaller 
Federal  reserves  were  included. 

Adequacy  of  Existing  Protection  and 
Management:  The  Service  considered 
the  existing  legal  status  of  lands  in  the 
decision  to  propose  specific  areas  as 
critical  habitat.  Areas  with  permanent 
legal  protection,  such  as 
congressionally-designated  wilderness 
areas,  national  parks,  and  national 
wildlife  refuges,  are  not  proposed. 

Results  of  Applying  Criteria 

Application  of  the  selection  criteria 
resulted  in  the  proposed  designation  of 
many  of  the  Late-Successional  Reserves, 
as  described  in  Alternative  9,  on  Federal 
lands  within  the  range  of  the  marbled 
murrelet  in  Washington,  Oregon,  and 
California. 

At  this  time,  only  Federal  lands  are 
proposed  for  designation.  However,  the 
Forest  Ecosystem  Management 
Assessment  Team  recognized  the 
limited  ability  of  Federal  agencies  to 
recover  this  species  on  Federal  lands. 
"Although  the  Forest  Ecosystem 
Management  Assessment  was  designed 
to  address  only  Federal  lands  within  the 
range  of  the  northern  spotted  owl,  the 
marbled  murrelet  is  an  example  of  a 
species  whose  life  history  requirements 
cannot  be  accommodated  only  on 
Federal  lands.  The  marbled  murrelet  is 
a  seabird  that  nests  inland  and  therefore 
is  infiuenced  by  both  the  marine  and 
terrestrial  environments.  Its  nesting 
range  in  the  three-state  area  includes 
land  that  is  south  of  the  range  of  the 
northern  spotted  owl.  In  addition, 
several  areas  that  are  considered  key  to 
the  recovery  of  the  marbled  murrelet 
involve  private  and  State  lands" 
(FEMAT  Report  at  IV-151  and  IV-152. 
USDA  et  al.  1993a).  For  example,  the 


southernmost  portion  of  the  range  of  the 
marbled  murrelet  in  California, 
southwest  Washington,  and  northwest 
Oregon  contain  little  or  no  Federal  lands 
or  habitat  capable  of  supporting  marbled 
murrelets.  The  Service  currently  lacks 
sufficient  information  to  fully  identify 
any  specific  non-Federal  lands  essential 
to  the  conservation  of  the  species  in 
these  and  other  areas.  The  Service  will 
continue  to  gather  information  on  non- 
Federal  land  contributions  to 
conservation  and  through  this  notice  is 
requesting  comments  on  this  subject. 

Lands  Not  Proposed 

Not  all  suitable  nesting  habitat  is 
included  within  the  proposed  critical 
habitat  units.  Emphasis  has  been  placed 
on  those  areas  considered  most  essential 
to  the  species  in  terms  of  habitat, 
distribution,  and  ownership.  That  does 
not  mean  that  lands  outside  critical 
habitat  are  not  important  to  the  marbled 
murrelet.  Some  Federal  lands  outside  of 
critical  habitat  are  expected  to  receive 
additional  protection  from  the 
conservation  measures  proposed  in 
Alternative  9.  Some  habitat  on  non- 
Federal  lands  receives  protection 
through  prohibitions  against  take  of 
marbled  murrelets. 

Congressionally- protected  Areas 

Because  they  are  generally  managed 
as  natural  ecosystems,  congressionally- 
designated  wilderness  areas  and 
national  parks  are  expected  to  protect 
marbled  murrelet  habitat  from 
alteration.  These  areas  are  not  proposed 
for  designation  as  critical  habitat 
because  the  management  goals  are 
generally  adequate  to  conserve  the 
species.  However,  not  all  congressional 
designations  are  managed  in  this 
manner.  For  example,  national 
recreation  areas  may  not  be  managed  to 
maintain  older  forest  habitats.  In 
addition,  some  national  parks  and 
wilderness  areas  are  experiencing 
internal  and  external  threats  (e.g.. 
highway  realignments)  to  marbled 
murrelet  habitat.  The  Service  is 
continuing  to  gather  information  on 
management  goals  and  potential  threats 
to  these  types  of  areas. 

Congressionally-protected  areas  (e.g., 
wilderness  areas  and  national  parks)  are 
rare  within  the  range  of  the  marbled 
murrelet  in  Washington.  Oregon,  and 
California.  Few  wilderness  areas  lie 
within  the  fiight  distance  of  marbled 
murrelets  from  the  marine  environment, 
though  some  of  these  areas  provide 
crucial  contributions  to  the  conservation 
of  the  species.  A  substantial  portion  of 
these  areas  are  incapable  of  producing 
marbled  murrelet  nesting  habitat 
because  of  forest  composition,  lack  of 
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orest  cover,  elevation,  and  other 
onstraints.  Therefore,  by  themselves, 
ongressionally-protected  areas  are 
ncapable  of  supporting  stable  and 
nteractive  populations  of  marbled 
nurrelets. 
Wilderness  areas  and  national  parks 
ontain  approximately  302.000  hectares 
747,000  acres)  of  marbled  murreiet 
lesting  habitat,  representing  29  percent 
if  the  suitable  nesting  habitat  on 
'ederal  lands  within  the  range  of  the 
riarbled  murreiet.  They  contain  46  (8 
»ercent)  of  the  known  occupied  sites  on 
'ederal  lands. 

iffects  of  Proposed  Designation 

This  proposal  for  designation  of 
ritical  habitat  for  the  marbled  murreiet 
dentifles  62  proposed  critical  habitat 
inits  encompassing  approximately 
.217.000  hectares  (3.005.000  acres)  of 
'ederal  land  based  on  information 
vailable  in  the  Interagency 
ieographical  Information  System  (CIS) 
nd  FEMAT  Report  (USDA  et  al.  1993a). 
!'he  Service  has  identified  28  proposed 
ritical  habitat  units  totaling  471.000 
lectares  (1.162.000  acres)  of  Federal 
and  in  Washington.  20  proposed 
ritical  habitat  units  totaling  560.000 
lectares  (1.382.000  acres)  of  Federal 
and  in  Oregon,  and  14  proposed  critical 
labitat  units  totaling  186.000  hectares 
460,000  acres)  of  Federal  land  in 
^lifomia.  State,  private,  tribal,  and 
ither  non-Federal  lands  are  not 
:roposed  as  critical  habitat  at  this  time 
iven  if  they  are  physically  located 
vithin  the  boundaries  of  a  proposed 
Titical  habitat  unit,  and  acreage  of  non- 
"etleral  lands  is  not  included  in  the 
ibove  figures. 

Some  small  areas  uf  naturally- 
(ccurring  or  human-created  non- 
luilable  habitat  (i.e..  areas  that  have 
lever  been  nor  will  likely  ever  be 
narbled  murreiet  nesting  habitat,  such 
IS  alpine  areas,  water  bodies,  serpentine 
neadows.  airports,  roads,  buildings,  and 
)arking  lots)  are  located  within  the 
jhysical  boundaries  of  proposed  critical 
labitat  units.  Where  possible,  these 
ireas  were  not  included  within  the 
iroposed  critical  habitat  boundaries, 
ind  acreage  totals  were  adjusted  to 
eflect  the  exclusion  of  this  non-suitable 
labitat.  However,  many  of  these  areas 
ire  small  and  could  not  be  physically 
dentified  on  the  GIS  maps.  Also, 
:urrent  mapping  information  does  not 
illow  precise  identification  of  the 
ocation  of  primary  constituent 
ilements.  The  Service  is  continuing  to 
jather  information  to  refine  the 
joundaries  of  critical  habitat  units  to 
iliminate  areas  that  do  not  contain  one 
)r  more  of  the  primary  constituent 
;lements  or  will  remain  non-suitable. 


Efforts  by  Federal  agencies  to  survey 
for  marbled  murrelets  have  been 
concentrated  in  areas  of  proposed 
timber  sales  or  limited  research 
locations.  Only  a  small  fraction  of  the 
suitable  nesting  habitat  has  been 
surveyed  to  date,  and  surveys  have  not 
been  uniformly  spread  across  the  range 
of  the  species.  Therefore,  known 
occupied  sites  provide  only  a  partial 
indication  of  the  actual  areas  used  by 
the  species.  The  proposed  critical 
habitat  includes  449  (78  percent)  of  the 
574  known  occupied  sites  on  Federal 
lands.  Congressionally-protected  areas 
include  48  additional  occupied  sites. 
Congressionally-protected  areas  were 
not  included  in  critical  habitat  because 
management  is  expected  to  be 
consistent  with  the  conservation  of  the 
marbled  murreiet. 

The  Ser\'ice  does  not  have  specific 
information  on  the  amount  of  suitable 
nesting  habitat  or  habitat  containing  one 
or  more  of  the  primary  constituent 
elements  on  non-Federal  lands  within 
the  species'  range,  though  it  is  aware 
through  the  Forest  Ecosystem 
Management  Assessment  Team 
databases  of  approximately  189  known 
occupied  sites  on  non-Federal  lands. 
The  Service  continues  to  seek 
information  and  comments  on  the 
location  of  suitable  nesting  habitat  and 
occupied  sites  on  non-Federal  lands. 

Designation  of  critical  habitat  would 
not  offer  specific  direction  for  managing 
marbled  murreiet  nesting  habitat  nor 
provide  a  management  or  conservation 
plan  for  the  species.  Recovery  plans 
typically  provide  guidance  for 
conservation,  which  may  include 
population  goals  and  the  identification 
of  areas  that  may  need  protection  or 
special  management.  Recovery  plans 
usually  include  management 
recommendations  for  designated  critical 
habitat.  In  February  1993,  the  Service 
appointed  a  recovery  team  to  develop  a 
recovery  plan  for  the  marbled  murreiet. 
The  team  plans  to  have  a  draft  recovery 
plan  available  in  the  spring  of  1994.  The 
Service  will  continue  to  work  closely 
with  the  recovery  team  and  will 
reexamine  proposed  critical  habitat  in 
light  of  recovery  team 
recommendations. 

Section  7 — Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify- 
designated  critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
ensure  that  their  actions  are  not  likely 
to  jeopardize  the  continued  existence  of 


any  listed  species.  A  Federal  agency 
must  consult  with  the  Service  if  its 
proposed  action  may  aRiact  a  listed 
species  or  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Destruction  or  adverse  modification  of 
critical  habitat  is  defined  at  50  CFR 
402.02  as  "  *   *   *  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to.  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  The  jeopardy  concept  is 
defined  at  50  CFR  402.02  as  any  action 
that  would  be  expected  to  reduce 
appreciably  the  likelihood  of  both  tht 
survival  and  recovery  of  a  species. 

Survival  and  recovery,  mentioned  in 
both  the  definition  of  adverse 
modification  and  jeopardy,  are  directly 
related.  Survival  may  be  viewed  as  a 
linear  continuum  between  recovery  and 
extinction  of  the  species.  The  closer  one 
is  to  recovery,  the  greater  the  certainty 
in  the  species'  continued  survival.  The 
terms  survival  and  recovery  are  thus 
related  by  the  degree  of  certainty  that 
the  species  will  persist  over  a  given 
period  of  time.  Factors  that  influence  a 
species'  persistence  include  population 
numbers,  distribution  throughout  its 
range,  stocha.sticity.  expected  duration, 
and  reproductive  success. 

The  Act's  definition  of  critical  habitat 
indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation.  Section  7  prohibitions 
against  the  destruction  or  adverse 
modification  of  critical  habitat  apply  to 
actions  that  would  impair  survival  and 
recovery  of  the  listed  species,  thus 
providing  a  regulatory  means  of 
ensuring  that  Federal  actions  within 
critical  habitat  are  considered  in 
relation  to  the  goals  and 
recommendations  of  a  recovery  plan.  As 
a  result  of  the  link  between  critical 
habitat  and  recovery  in  the  Act's 
definition  of  critical  habitat,  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
should  provide  for  the  protection  of  the 
critical  habitat's  ability  to  contribute  to 
the  recovery  of  the  species.  Thus,  the 
adverse  modification  standard  may  be 
reached  closer  to  the  recovery  end  of  the 
survival  continuum,  whereas,  the 
jeopardy  standard  has  been  applied 
nearer  to  the  extinction  end  of  the 
continuum. 

After  a  proposal  of  critical  habitat, 
section  7(a)(4)  of  the  Act  and 
implementing  regulations  (50  CFR 
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402.10)  require  Federal  agencies  to 
confer  with  tlie  Service  on  any  action 
that  is  likely  to  result  in  the  destruction 
or  adverse  modification  of  the  proposed 
critical  hahitat.  Conference  reports 
provide  advisory  conservation 
recommendations  to  assist  a  Federal 
agency  in  identifying  and  resolving 
conflicts  that  may  be  caused  by  the 
proposed  action. 

Ii  an  agency  requests,  and  the  Service 
concurs,  a  formal  conference  report  may 
be  issued.  A  formal  conference  report  on 
proposed  critical  habitat  contains  an 
opinion  that  is  prepared  in  accordance 
with  50  CFR  402.14  as  if  the  critical 
habitat  were  designated,  not  proposed. 
Such  a  formal  conference  report  may  be 
adopted  as  the  biological  opinion 
pursuant  to  50  CFR  402.10(d)  when  the 
critical  habitat  is  designated,  if  no 
significant  new  information  has  been 
brought  forward  and  no  changes  in  the 
action  occur  that  would  alter  the 
content  of  the  opinion. 

Examples  of  Proposed  Actions 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  As  stated 
earlier,  regulations  found  at  50  CFR 
402.02  define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

A  wide  variety  of  existing  and 
proposed  activities  may  alter  or  affect 
proposed  marbled  murrelet  critical 
habitat.  Examples  of  such  activities 
include,  but  are  not  limited  to  timber 
harvest,  forest  management,  salvage 
activities,  limbing  or  modification  of 
limb  structure  (e.g.,  for  hazard 
management),  mining  and  mineral 
exploration,  construction  of 
hydroelectric  facilities,  road 
construction  and  refurbishing,  and 
development.  Activities  that  do  not  alter 
forest  condition,  such  as  some 
recreational  use  and  personal-use 
commodity  production  (e.g.. 
noncommercial  mushroom  picking. 
Christmas  tree  cutting,  rock  collection) 
are  unlikely  to  be  affected  by  the 
proposed  designation. 

Activities  conducted  according  to  the 
standards  and  guidelines  for  Late- 
Successional  Reserves,  as  described  in 


Alternative  9  of  the  DSEIS  for  the 
Proposed  Northwest  Forest  Flan  would, 
in  most  cases,  be  unlikely  to  result  in 
the  destruction  or  adverse  modification 
of  proposed  marbled  murrelet  critical 
habitat.  Activities  in  these  areas  would 
be  limited  to  manipulation  of  young 
forest  stands  that  are  not  currently 
marbled  murrelet  nesting  habitat.  Also, 
these  manipulations  would  be 
conducted  in  a  manner  that  would  not 
slow  the  development  of  these  areas 
into  future  nesting  habitat  and  should 
speed  the  development  of  some 
characteristics  of  older  forest. 

Economic  and  Other  Impacts 

The  Act  requires  the  Service  to 
designate  critical  habitat  on  the  basis  of 
the  best  scientific  data  available  and  to 
consider  the  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  as  critical  hal}itat.  The 
Secretary  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  he 
determines,  based  on  the  best  scientific 
and  commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned.  The  Act  thus 
requires  the  Service  to  evaluate  the 
economic  and  other  effects  likely  to 
result  from  a  designation  of  critical 
habitat.  Effects  attributable  to  the  listing 
of  the  species,  normal  changes  in 
affected  industries,  or  changes  in 
Federal  land  management  that  are  not 
caused  by  the  designation  are  not 
regarded  as  effects  of  the  designation  of 
critical  habitat.  However,  due  to  the 
complex  interplay  of  economic  and 
other  forces,  separating  impacts 
associated  solely  with  the  designation  of 
critical  habitat  from  other  impacts  is 
often  difficult. 

The  proposed  critical  habitat  units  for 
the  marbled  murrelet  coincide  with  the 
location  of  many  of  the  Late- 
Successional  Reserves  as  described  in 
Option  9  of  the  FEMAT  Report  (USDA 
et  al.  1993a)  and  Alternative  9  (USDA  et 
al.  1993b).  Alternative  9  is  identified  as 
the  preferred  alternative  in  the  DSEIS 
for  the  Proposed  Northwest  Forest  Plan. 
Based  on  the  description  of  standards 
for  management  of  and  limitations  on 
impacts  to  marbled  murrelet  habitat 
within  the  Late-Successional  Reserves, 
management  of  the  Reserves  under 
Alternative  9  would  be  consistent  with 
designating  them  as  critical  habitat  for 
the  marbled  murrelet.  Therefore,  the 
economic  effects  of  the  designation  of 
Late-Successional  Reserves  as  critical 
habitat  are  not  likely  to  exceed  those 
described  in  the  economic  analysis  of 


the  FEMAT  Report  (Johnson  et  al.  1993. 
USDA  et  al.  1993a). 

The  Service  has  preliminarily 
reviewed  the  possible  economic  impacts 
of  designating  critical  habitat  for  the 
marbled  murrelet  on  ongoing  timber 
activities.  Both  the  Forest  Service  and 
the  Bureau  of  Land  Management  are 
currently  under  court  injunctions 
prohibiting  the  offering  of  any  new  sales 
until  the  agencies  comply  with  th*» 
National  Environmental  Policy  Act  and 
various  forest  management  legislation. 
The  Proposed  Northwest  Forest  Plan 
will  be  presented  to  the  court  by  April 
1994  in  an  attempt  to  resolve  the  court's 
concerns.  Pending  that  court  decision, 
the  only  timber  available  to  the  timber     • 
industry  from  Federal  lands  are  sold 
and  awarded  sales,  particularly  sales 
offered  under  the  protection  of  Section 
318.  Therefore,  the  Service  proposes  to 
exclude  sold  and  awarded  sales  from 
any  final  critical  habitat  designation  due 
to  economic  impacts,  both  regionally 
and  nationally,  due  to  the  limited 
amount  of  volume  available  for  Federal 
harvest.  Comments  are  requested  from 
the  public  on  this  aspect  of  the 
proposed  rule. 

Tne  time  constraints  governing  this 
proposed  critical  habitat  designation  did 
not  allow  for  a  more  detailed  evaluation 
on  the  particular  areas  proposed. 
Following  receipt  of  comments  and 
information  during  the  public  comment 
period,  the  Service  will  conduct 
additional  economic  analyses  if  needed. 
The  Service  will  further  evaluate  the 
economic  and  other  relevant  impacis  of 
including  or  excluding  particular  areas 
from  a  designation  of  marbled  murrelet 
critical  habitat. 

Public  Conunenis  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  Indian 
Nations,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  is  hereby 
solicited.  Comments  are  particularly 
sought  concerning: 

(1 )  The  reasons  why  any  Federal 
lands  (either  proposed  critical  habitat  or 
additional  areas)  should  or  should  not 
be  determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act, 
including  adaptive  management  areas 
under  Alternative  9  of  the  Proposed 
Northwest  Forest  Plan; 

(2)  The  location  and  reasons  why  any 
non-Federal  lands  should  or  should  not 
be  determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act. 
including  potential  threats  and  the 
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value  of  any  areas  to  the  conservation  of 
the  species; 

(3)  The  reasons  why  any  marine  areas 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  information  on 
potential  threats,  current  activities,  the 
effect  of  current  regulator^'  mechanisms, 
and  benefits  to  the  species; 

(4)  Current  and  planned  activities  in 
proposed  critical  habitat  areas  and  their 
possible  impacts  on  proposed  critical 
habitat; 

(5)  Any  threats  to  the  conservation  of 
the  marbled  murrelet  or  the 
maintenance  of  marbled  murrelet 
nesting  habitat  on  congressionally- 
protected  lands  within  the  range  of  the 
marbled  murrelet; 

(6)  Current  and  planned  activities 
within  congressionally-protected  areas 
that  might  affect,  positively  or 
negatively,  the  conservation  of  the 
marbled  murrelet.  including  any 
management  plans  or  statutory 
mandates; 

(7)  Other  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  in  need 
of  special  management  or  protection; 

(8)  Specific  information  on  the 
amount,  location,  and  distribution  of 
suitable  marbled  murrelet  nesting 
habitat  and  the  numbers  and 
distribution  of  sites  occupied  by 
marbled  murrelets  on  all  ownerships 
and  land  designations; 

(9)  Information  concerning  health  of 
the  ecosystems  on  which  the  marbled 
murrelet  depends; 

(10)  Information  on  the  economic 
benefits  and  costs  that  would  result 
from  the  proposed  designation  of 
critical  habitat  for  the  marbled  murrelet. 
including  the  segments  of  the  economy 
that  would  be  affected  by  the  proposed 
designation; 

(11)  Data  and  information  relevant  to 
determining  whether  the  benefits  of 
excluding  a  particular  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(12)  Methods  of  analysis  useful  in 
evaluating  economic  and  other  relevant 
impacts;  and 

(\3)  Additional  information  that 
should  be  included  in  the  analysis  of 
economic  and  other  impacts  of  the 
proposed  designation. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  conjunction  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  PR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  the  proposed  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ct  seq).  Based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  and  private 
activities  within  proposed  critical 
habitat  units,  it  is  not  clear  at  this  time 
whether  significant  economic  impacts 
will  result  from  critical  habitat 
designation.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Takings  Implications  Assessment 

The  Service  has  analyzed  the 
potential  takings  implications  of 
designating  critical  habitat  for  the 
marbled  murrelet  in  a  Takings 
Implications  Assessment  prepared 
pursuant  to  requirements  of  Executive 
Order  12630.  "Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights."  The  Takings 
Implications  Assessment  concludes  that 
critical  habitat  designation,  as  proposed, 
would  not  pose  significant  takings 
implications. 
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List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting,  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

§  17.11(h)    [Amended] 

2.  Section  17.11(h)  is  amended  by 
revising  the  "Critical  habitat"  entry  for 
"Murrelet,  marbled"  under  BIRDS  to 
read  "17.95(b)". 

3.  Section  17.95(b)  is  amended  by 
adding  critical  habitat  for  the  marbled 
murrelet  in  the  same  alphabetical  order 
as  the  species  occurs  in  §  17.11(h). 

§17.95    Critical  habitat— fish  and  wildlife 


(b)  *  •  • 

MARBLED  MURRELET 
(Brachyramphus  marworatus 
marmoratus) 

For  the  States  of  California,  Oregon, 
and  Washington,  proposed  critical 
habitat  units  under  Federal  jurisdiction 
are  depicted  on  the  general 
configuration  maps  below.  More 
detailed  maps  are  ir^aintained  on  file  at 
the  U.S.  Fish  and  Wildlife  Service. 
Ecological  Services.  911  Northeast  11th 
Avenue.  Portland.  Oregon.  97323  (503/ 
231-6131).  Copies  of  the  detailed  maps 
are  available  upon  request  at  the 
requester's  expense. 

Dated:  January  14,  1994 

BILLING  COOC  4310-U-P 
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GENERAL  CONFIGURATION  OF  CRITICAL 
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WLUNG  CODE  431»-6$-P 


50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on  a 
Petition  to  Add  Pinus  albicaulis 
(Whitebark  Pine)  to  the  List  of 
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ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  The  Service  finds  that  the 
petitioners  have  not  presented 
substantial  information  indicating  that 
listing  Pinus  albicaulis  (whitebark  pine) 
may  be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  January  13,  1994. 
Comments  and  information  concerning 
this  petition  finding  may  be  submitted 
until  further  notice. 
ADDRESSES:  Questions,  comments,  or 
information  concerning  this  petition 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  2617 
East  Lincoln  way,  suite  A,  Cheyenne, 
Wyoming  82001.  The  petition,  finding, 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  P.  Roybal  (see  ADDRESSES  above) 
(307/772-2374). 

SUPP1.EMENTARY  INFORMATION 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (ServiceJ 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  the 
Service  at  the  time.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  also  is  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 


The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  Pinus 
albicaulis  (whitebark  pine).  The 
petition,  dated  February  5,  1991,  was 
submitted  by  the  Great  Bear  Foundation, 
Missoula,  Montana,  and  was  received  by 
the  Service  on  February  11,  1991.  The 
petitioners  requested  that  the  Service 
list  the  whitebark  pine  as  endangered  in 
western  Montana,  northern  Idaho, 
western  Wyoming,  and  northeastern 
Washington,  and  as  either  threatened  or 
endangered  in  the  Cascade  region  of 
Oregon  and  Washington,  and  that 
critical  habitat  be  designated. 

Under  the  Act,  the  Service  is  required 
to  address  the  status  of  plant  species 
over  their  entire  range  (unlike  vertebrnte 
species  where  distinct  population 
segments  may  be  listed).  Therefore,  the 
Service  views  the  petition  as  a  petition 
to  list  the  whitebark  pine  throughout  its 
range,  which  extends  from  central 
California  to  western  Wyoming,  north 
through  Oregon,  Washington,  and 
Montana  to  Alberta  and  British 
Columbia. 

The  petitioner  submitted  information 
and  literature  references  on  the  status  of 
the  whitebark  pine,  stating  that  in 
significant  portions  of  the  species' 
range,  populations  are  declining  so 
rapidly  that  the  ability  of  the  tree 
species  to  regenerate  itself  is  in 
question.  The  petition  identifies  three 
major  factors  involved  in  the 
"precipitous"  decline  of  the  whitebark 
pine:  white  pine  blister  rust 
{Cranartium  ribicola),  mountain  pine 
beetle  [Dendroctonus  ponderosae),  and 
fire  suppression.  The  petition  indicates 
that  white  pine  blister  rust,  an 
introduced  disease,  has  become 
established  throughout  most  of  the 
whitebark  pine's  range  with  "extensive" 
infestation  and  mortality  occurring  in 
the  moist  mountain  regions  of  Montana, 
northern  Idaho.  Oregon,  and  the 
Washington  Cascades.  The  f)etition  also 
states  that  mountain  pine  'oeetle 
infestations  have  had  devastating  effects 
on  whitebark  pine  populations  in 
Montana  and  Wyoming.  The  petitioner 
also  points  out  that  fire  suppression  has 
played  a  role  in  the  population  decline 
by  allowing  other  tree  species  to  invade 
whitebark  pine  habitat  and  replace  it,  as 
well  as  facilitating  the  spread  of  white 
pine  blister  rust  and  mountain  pine 
beetle  infestation. 

While  recent  mountain  pine  beetle 
infestations  have  killed  most  of  the 
mature  trees  in  some  areas  (Reynolds 
1990),  infestations  appear  to  reach 
epidemic  levels  only  where  specific 
conditions  exist.  Whitebark  pine 
populations  have  been  severely  reduced 
by  white  pine  blister  rust  in  many  moist 
mountain  habitats  where  the  climate 


allows  the  blister  rust  to  complete  its 
life  cycle  (Kendall  and  Amo  1990). 
However,  in  drier  portions  of  the 
whitebark  pine's  range,  climatic 
conditions  are  not  favorable  for 
infection,  and  damage  due  to  white  pine 
blister  rust  is  negligible  (Charles 
Wellner,  retired  U.S.  Forest  Service,  in 
litt.,  1991).  Thus,  throughout  portions  of 
its  range,  the  whitebark  pine  remains 
common  in  suitable  habitats  and/or 
populations  do  not  appear  to  be 
declining  (Dr.  Clinton  Williams,  U.S. 
Forest  Service,  in  litt.,  1991;  Chester 
Buchanan,  U.S.  Fish  and  Wildlife 
Service,  in  litt.,  1991;  R.T.  Ogilvie, 
Royal  British  Columbia  Museum,  pers. 
comm.,  1992). 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  other 
available  literature  and  information,  and 
has  consulted  with  biologists  and 
researchers  familiar  with  the  whitebark 
pine.  After  reviewing  the  best  scientific 
and  commercial  information  available, 
the  Service  finds  the  petition  does  not 
present  substantial  information  that 
listing  the  whitebark  pine  may  be 
warranted.  In  making  this  finding,  the 
Service  does  recognize  that  white  pine 
blister  rust,  mountain  pine  beetle 
infestations,  and  successional 
replacement  and  competition  by  more 
shade-tolerant  conifers  do  pose  a  real 
threat  to  the  whitebark  pine  in  portions 
of  its  range.  Some  whitebark  pine 
populations  have  undergone  dramatic 
declines  due  to  one  or  a  combination  of 
these  factors,  and  the  degree  of 
population  decline  may  be  severe  in 
local  or,  in  some  cases,  over  broad 
geographic  areas.  However,  in  other 
portions  of  the  species'  range,  where 
different  climatic  conditions  exist,  these 
same  factors  are  not  stand-threatening, 
and  healthy  whitebark  pine  stands 
continue  to  persist. 

Whitebark  pine  is  usually  restricted  to 
remote,  higher  elevation  areas  and 
generally  is  not  valued  as  a  timber 
species.  Consequently,  little  inventory 
or  monitoring  work  has  been  completed 
in  much  of  its  range.  In  many  areas, 
tliere  are  little  or  no  quantitative  data  on 
its  distribution,  status,  or  the  extent  of 
decline  due  to  the  various  factors 
mentioned  above.  However,  available 
data  do  not  indicate  the  species  may  be 
threatened  or  endangered  throughout  a 
significant  portion  of  its  range. 

In  regard  to  the  petitioner's  request 
that  critical  habitat  be  designated  for  the 
whitebark  pine,  the  designation  of 
critical  habitat  is  not  a  petitionable 
action  under  the  Act. 
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Author 

This  notice  was  prepared  by  Jane  P. 
Roybal  (see  ADDRESSES  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  January  13,  1994. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  94-1701  Filed  1-26-94;  8:45  am] 

BILUMQ  CODE  4310-5S-P 

50  CFR  Part  17 
RIN  1018-AC25 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  to  List  the 
Spruce-Fir  Moss  Spider  as  an 
Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to  list 
the  spruce-fir  moss  spider  (Microhexura 
montivaga)  as  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  This  spider  is 
currently  known  from  four  mostly  small 
populations  located  in  western  North 
Carolina  and  eastern  Tennessee.  The 
spider's  damp  high-elevation  forest 
habitat  is  deteriorating  rapidly  due 
primarily  to  air  pollution  and  exotic 
insects.  The  species'  current  low 
numbers  also  increase  its  vulnerability 
to  harm  from  other  threats.  Listing 
Microhexura  montivaga  as  an 
endangered  species  would  provide 
protection  under  the  Act. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  28. 
1994.  Public  hearing  requests  must  he 
received  by  March  14.  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  330  Ridgefield  Court, 


Asheville,  North  Carolina  28806. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)ohn  Fridell  at  the  above  address 
(telephone  704/665-1195,  Ext.  225). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  spruce-fir  moss  spider  was 
originally  described  by  Crosby  and 
Bishop  (1925)  based  on  collections 
made  from  a  site  in  western  North 
Carolina  in  1923  (Coyle  1981).  Only  a 
few  specimens  were  taken,  and  little 
was  known  about  the  species  until  its 
rediscovery  approximately  50  years  later 
by  Dr.  Frederick  Coyle  (Western 
Carolina  University,  Cullowhee,  North 
Carolina)  and  Dr.  William  Shear 
(Hampden-Sydney  College,  Hampden- 
Sydney,  Virginia)  (Coyle  1981). 
Microhexura  montivaga  is  one  of  only 
two  species  belonging  to  the  genus 
Microhexura  in  the  family  Dipluridae 
(Coyle  1981:  Harp  1991, 1992).  The 
other  species  in  the  genus,  M.  idahoana, 
occurs  only  in  the  Pacific  Northwest 
(Coyle  1981).  Diplurids  belong  in  the 
primitive  suborder  Mygalomorphae, 
which  are  often  popularly  referred  to  as 
"tarantulas"  (Harp  1991, 1992).  The 
genus  Microhexura  is  the  northernmost 
representative  of  the  family  Dipluridae 
and  is  also  one  of  the  smallest  of  the 
mygalomorph  spiders,  with  adults 
measuring  only  3.0  to  5.6  millimeters 
(roughly  'A  to  Vir  inch)  (Coyle  1981). 
Coloration  of  M.  montivaga  ranges  from 
light  brown  to  a  darker  reddish  brown, 
and  there  are  no  markings  on  the 
abdomen  (Harp  1992).  The  carapace  is 
generally  yellowish  brown  (Harp  1992). 
The  most  reliable  field  identification 
characteristics  for  the  spruce-fir  moss 
spider  are  a  pair  of  very  long  posterior 
spinnerets  and  the  presence  of  a  second 
pair  of  book  lungs,  which  appear  as 
light  patches  posterior  to  the  genital 
furrow  (Harp  1992). 

The  typical  habitat  of  the  spruce-fir 
moss  spider  is  found  in  well-drained 
moss  (and  liverwort)  mats  growing  on 
rocks  or  boulders,  in  well-shaded 
situations  in  mature,  high-elevation 
Eraser  fir  (Abies  fraseri]  and  red  spruce 
(Picea  rubens]  forests  (Coyle  1981.  Harp 
1992).  The  moss  mats  cannot  be  too  dry 
(the  species  is  very  sensitive  to 
desiccation)  or  too  wet  (large  drops  of 
water  can  also  pose  a  threat  to  the 
spider)  (Harp  1992).  The  spider 
constructs  its  tube-shaped  webs  in  the 
interface  between  the  moss  mat  and 
rock  surface  (Coyle  1981.  Harp  1992). 
though  occasionally  the  web  extends 


into  the  interior  of  the  moss  mat  (Harp 
1992).  The  tubes  are  thin-walled  and 
typically  broad  and  flattened  with  short 
side  branches  (Covle  1981.  Harp  1992). 
There  is  no  record  of  prey  having  been 
found  in  the  webs  of  the  spruce-fir  moss 
spider  nor  has  the  species  been 
observed  taking  prey  in  the  wild,  but  the 
abundant  springtails  (coUembolans)  in 
the  moss  mats  provide  the  most  likely 
source  of  food  for  the  spider  (Coyle 
1981,  Harp  1992). 

Males  of  the  species  mature  during 
September  and  October,  and  females  are 
known  to  lay  eggs  in  June.  The  egg  sac 
is  thin-walled  and  nearly  transparent, 
and  it  may  contain  seven  to  nine  eggs. 
The  female  remains  with  the  egg  sac 
and,  if  disturbed,  will  carry  the  egg  sac 
with  her  fangs.  Spiderlings  emerge  in 
September  (Coyle  1981).  The  means  of 
dispersal  of  the  spiderlings  from  the 
parental  moss  mat  is  not  known,  but 
"ballooning,"  a  process  by  which  the 
spiders  use  a  sheet  of  silk  played  out 
into  the  wind  to  carry  them  into  the  air, 
has  been  suggested  as  a  possible  means 
of  long-range  dispersal  (Harp  1992).  The 
life  span  of  the  species  is  also  unknown, 
but  Coyle  (1981)  estimated  that  it  may 
take  4  years  for  the  species  to  reach 
maturity. 

From  1989  through  1992.  status 
surveys  were  conducted  for  the  spruce- 
fir  moss  spider  (Harp  1991.  1992).  Based 
on  the  results  of  these  surveys,  the 
spider  is  presently  known  to  exist  at 
only  four  locations — three  sites  in  North 
Carolina  and  one  in  Tennessee.  Of  the 
four  remaining  populations,  only  one 
appears  to  be  relatively  stable.  This 
population  is  located  along  the  Avery/ 
Caldwell  County  line  in  North  Carolina. 
The  other  two  populations  in  North 
Carolina  are  located  in  Swain  County. 
Both  of  these  Swain  County  populations 
are  extremely  small,  with  only  one 
spruce-fir  moss  spider  having  been 
found  at  each  of  these  two  sites  in 
recent  years  (Harp  1991.  1992).  The 
spruce-fir  forests  at  these  two  Swath 
County  sites  are  rapidly  declining.  The 
Tennessee  population  is  located  in 
Sevier  County.  This  population  was 
considered  healthy  in  1989  but  is 
currently  believed  to  be  declining  in 
numbers  and  is  endangered  by  habitat 
loss/alteration  (Harp  1992).  The  high- 
elevation  spruce-fir  forests  throughout 
much  of  the  species'  historic  range  are 
being  decimated  by  the  balsam  wooly 
adelgid  (Adelges  piceae).  an  exotic 
insect  pest,  and  possibly  by  air 
pollution  (acid  precipitation)  and  other 
factors  not  yet  fully  understood.  The 
death  and  thinning  of  the  forest  canopy 
results  in  locally  drastic  changes  in 
microclimate,  including  increased 
temperatures  and  decreased  moisture 
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leading  to  desiccation  of  the  moss  mats 
on  which  the  spruce-fir  moss  spider, 
and  possibly  its  prey  base,  depend  for 
survival. 

The  spruce-fir  moss  spider  is  not 
included  in  the  Service's  notice  of 
review  for  animal  candidates  published 
in  the  Federal  Register  of  November  21, 
1991  (56  FR  58804).  However,  because 
of  concerns  expressed  by  some 
individuals  for  the  spider's  status,  the 
Service  contracted  in  1990  for  a  survey 
of  both  historic  and  potential  habitat  of 
the  species.  The  results  of  the  survey, 
which  was  completed  in  1992,  indicate 
that  the  spider  is  undergoing  a  rapid 
decline  in  distribution.  Presently  only 
one  relatively  stable  population  is 
known  to  survive,  and  while  currently 
considered  to  be  healthy,  this 
population  is  potentially  threatened  by 
the  same  factors  that  are  believed  to 
have  resulted  in  the  decline  and/or 
extirpation  of  the  species  elsewhere 
within  its  historic  range. 

Species  appearing  in  the  candidate 
notices  of  review  are  assigned  to  either 
category  1,  2  or  3.  In  conjunction  with 
the  current  proposed  rule,  the  Ser\'ice 
has  approved  the  spruce-fir  moss  spider 
as  a  category  1  candidate.  Category  1 
represents  those  species  for  which  the 
Service  has  enough  substantial 
information  on  biological  vulnerability 
and  threats  to  support  prop>osals  to  list 
them  as  endangered  or  threatened 
species. 

The  Service  has  met  and  been  in 
contact  with  various  Federal  and  State 
agency  personnel  and  private 
individuals  knowledgeable  about  the 
species  concerning  its  status  and  the 
need  for  the  protection  provided  by  the 
Act.  On  December  31,  1992,  the  Service 
notified  appropriate  Federal,  State,  and 
local  government  agencies  and 
landowners,  in  writing,  that  a  status 
review  was  being  conducted  and  that 
the  species  might  be  proposed  for 
Federal  listing.  A  total  often  written 
comments  were  received.  The  National 
Park  Service,  the  North  Carolina 
Division  of  Parks  and  Recreation,  and 
three  private  individuals  (including  the 
owner  of  the  site  containing  the  Avery/ 
Caldwell  County,  North  Carolina, 
population)  expressed  strong  support 
for  the  potential  hsting  of  the  spruce-fir 
moss  spider  as  an  endangered  species. 
The  U.S.  Soil  Conservation  Service, 
Tennessee  Wildlife  Resources  Agency, 
Tennessee  Department  of  Environment 
and  Conservation,  Tennessee  Valley 
Authority,  and  the  North  Carolina 
Department  of  Agriculture  stated  that 
they  had  no  new  or  additional 
information  on  the  species  or  threats  to 
its  continued  existence.  No  negative 
comments  were  received. 


Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  spruce-fir  moss  spider 
(Microhexura  montivaga)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  spruce- fir  moss  spider  is  known 
to  be  endemic  only  to  high-elevation 
spruce-fir  forests  of  western  North 
Carolina  and  eastern  Tennessee. 
Historically,  the  species  has  been 
reported  from  four  sites  in  North 
Carolina  and  one  in  Tennessee.  In  North 
Carolina  the  species  has  been  recorded 
from  two  sites  in  Swain  County,  one  in 
Yancey  County,  and  one  in  Avery  and 
Caldwell  Counties  (Coyle  1981.  Harp 
1992).  In  Tennessee,  the  species  is 
known  from  only  one  site  in  Sevier 
County  (Coyle  1981). 

During  1989  and  through  1992,  both 
historic  and  potential  habitat  of  the 
species  was  surveyed  (Harp  1991,  1992). 
No  new  populations  of  the  spruce-fir 
moss  spider  were  discovered,  and  of  the 
five  previously  recorded  populations, 
only  one — the  Avery  and  Caldwell 
County,  North  Carolina,  population — 
appears  to  be  stable  (Harp  1992). 

"The  Yancey  County,  North  Carolina, 
population  appears  to  have  been 
extirpated,  and  only  a  single  individual 
could  be  found  at  each  of  the  two  sites 
in  Swain  County,  North  Carolina  (Harp 
1992).  The  population  in  Sevier  County. 
Teimessee,  was  surveyed  in  1989  and 
was  considered  to  be  relatively  healthy 
at  that  time  (Harp  1991).  However, 
revisits  to  this  site  in  1992  indicated  the 
population  level  is  declining, 
apparently  in  conjunction  with  a  rapid 
decline  in  the  forest  canopy  occurring  at 
the  site  and  associated  desiccation  of 
moss-mat  habitat  (Harp  1992). 

The  spruce-fir  moss  spider  is  very 
sensitive  to  desiccation  and  requires 
situations  of  high  and  constant 
humidity  (Coyle  1981;  Harp  1991, 
1992).  Loss  of  forest  canopy  leading  to 
increased  light  and  decreased  moisture 
on  the  forest  floor  (resulting  in 
desiccation  of  the  moss  mats)  appears  to 
be  the  major  cause  for  the  loss  and 
decline  of  the  spruce-fir  moss  spider  at 
all  four  of  these  sites  and  the  major 


threat  to  the  species'  continued 
existence.  In  a  1991  letter  to  Keith 
Langdon  (National  Park  Service,  Great 
Smoky  Mountains  National  Park),  Dr. 
Fredurirk  Coyle  (Western  Carolina 
University)  indicated  that  the  spruce-fir 
moss  spider  was  common  at  one  of  the 
sites  in  Swain  County.  North  Carolina, 
as  late  as  1983  but  was  extremely  rare 
by  1988.  hi  his  letter  to  Keith  Langdon. 
Dr.  Coyle  stated  that  many  of  the  moss 
mats  at  this  site  had  become  dry  and 
loose,  which  he  suspected  was  due 
largely  to  deterioration  of  the  forest 
canopy  at  the  site.  Eraser  firs  at  all  four 
of  these  sites  (the  Swain  and  Yancey 
County  sites  in  North  Carolina  and  the 
Sevier  County,  Tennessee,  site)  have 
suffered  extensive  mortality,  believed  to 
be  primarily  due  to  infestation  by  the 
balsam  wooly  adelgid  (J.  Harp,  Oak 
Ridge  National  Laboratory,  personal 
communication,  1993),  a  nonnative 
insect  pest  believed  to  have  been 
introduced  into  the  United  States  from 
Europe  (Eager  1984). 

Atmospheric  deposition  of  pollutants, 
primarily  affecting  the  red  spruce  (Harp 
1992),  may  also  be  a  major  factor  (either 
directly  or  indirectly)  in  the  decline  of 
the  forest  canopy  at  these  sites.  It  has 
been  estimated  that  the  red  spruce  at  the 
site  in  Yancey  County,  North  Carolina, 
where  the  species  is  now  believed  to  be 
extirpated,  have  lost  75  to  90  percent  of 
their  foliage  (Krahl-Urban  et  al.  1988), 
possibly  due  to  acid  precipitation.  The 
death  and  thinning  of  the  canopy  trees 
within  these  stands  also  cause  the 
remaining  trees  to  be  more  susceptible 
to  wind  and  other  storm  damage,  which 
has  become  a  major  concern  at  the 
Sevier  County,  Tennessee,  site  (J.  Harp, 
personal  communication  1992). 

The  spruce-fir  forest  at  the  site 
harboring  the  Avery/Caldwell  County. 
North  Carolina,  population  of  the 
spruce-fir  moss  spider  has  not 
experienced  the  degree  of  decline  that 
has  occurred  (and  is  occurring)  at  the 
other  sites  known  to  support  (or  to  have 
supported)  populations  of  the  spider. 
However,  the  same  factors  that  are 
believed  to  have  resulted  in  the  decline 
of  the  spruce-fir  forest  and  the 
associated  loss  of  suitable  moss-mat 
habitat  at  these  other  sites  potentially 
threaten  this  population  and  its  habitat 
at  this  site  as  well. 

B.  Ch'erutilizntion  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  spruce-fir  moss  spider  is  not 
currently  known  to  be  commercially 
valuable;  however,  because  of  its 
extreme  rarity  and  uniqueness,  it  is 
conceivable  that  it  could  be  sought  by 
collectors.  It  is  one  of  only  two  members 
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of  the  fenus  14icroitexiu<a,  it  15  th«  only 
representative  of  the  primitive  family 
Dipluridae  in  eastern  North  Aroeric*. 
and  it  is  cine  of  the  smallest  of  the 
world's  "tarantulas,"  Whila  collecting 
or  other  tntentiona)  take  is  not  fxvaently 
identified  «s  *  fector  contribttting  to  the 
species'  decline,  the  low  numben,  stow 
reproductive  rate,  and  extremely 
restricted  range  of  the  spruce- fir  moss 
spider  make  it  unlikely  that  the  species 
couki  withstanid  ereo  moderate 
collecting  pressure. 

C.  Disease  or  Predaiion 

It  is  presently  unknoxurn  whether 
disease  or  predation  have  played  a  role 
in  the  decline  of  the  spruce-Gr  moss 
spider.  Further  research  is  needed  in 
this  area.  While  predation  is  not  thought 
to  be  a  significant  threat  to  a  healthy 
popmlation  of  the  spruce-fir  moss 
spider,  it  co«Jd  limit  the  recovery  of  the 
species  or  contribute  to  the  local 
extirpation  of  populations  already 
depleted  by  other  factors.  Possible 
predators  of  the  spruce- fir  moss  spider 
include  pseudoscorpions,  centipedes, 
and  other  spiders  ftlarp  1992). 

D.  The  Inadequacy  of  Existing 
Fegulatory  Mechanisms 

Neither  the  State  of  North  Girolina 
nor  the  State  of  Tennessee  include 
arachnids  on  their  lists  of  endangered 
and  threatened  sp>ecies;  therefore,  the 
species  is  unprotected  in  both  States. 
Federal  listing  would  provide  protection 
for  the  spruce-fir  moss  spider 
throughout  its  range  by  requiring 
Federal  permits  to  take  the  species  and 
by  requiring  Federal  agencies  to  ctmsult 
with  the  Ser\ice  when  activities  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 

E.  Other  Natural  or  \(onmo<ie  Factors 
Affecting  its  Continued  Existence 

Only  one  of  the  four  remaining 
populations  of  this  species  appears 
stable.  The  other  three  surviving 
populations  are  extremely  small  and  all 
four  populations  are  geographically 
isolated  from  one  another.  Therefore, 
the  long-term  genetic  viability  of  these 
populations  is  in  doubt.  Also,  the 
restricted  range  of  each  of  the  surviving 
populations  makes  them  extremely 
vulnerable  to  extirpation  from  a  single 
event  or  activity,  such  as  a  severe  storm, 
fire,  land-clearing  or  timbering 
operation,  pesticide/herbicide 
application,  etc.  Because  they  am 
isolated  £rom  one  another,  natural 
repopulation  of  an  extirpated 
population  would  be  unJikety  without 
human  interventicn. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commerdal 


informaCron  avaihbie  regardti^  the  past. 
present,  and  hsture  threats  faced  br  this 
species  ia  determimng  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  io  hst  the  spruce- fir 
moss  spider  (Microttexam  montivaga)  as 
an  endangered  species.  The  species  has 
been  greatly  reduced  in  numbers 
throughout  the  majority  of  its  historic 
range  and  presently  is  known  to  occur 
at  only  four  locations.  At  two  of  these 
locations,  only  lone  individuals — one  at 
each  location — have  been  observed  in 
recent  years;  at  a  third  location  the 
species  has  undergone  a  rapid  decline 
in  numbers  and  is  endangered  by 
further  habitat  degradation/alteration. 
Only  one  of  the  remaining  populations 
appears  to  be  stable  at  this  time,  and  it 
is  potentially  threatened  by  many  of  the 
same  factors  that  are  believed  to  have 
resulted  in  the  extirpation  or  decline  of 
the  other  historically  known 
populations.  Ctae  to  the  species*  history 
of  population  loss  and  decline  and  the 
extreme  vulnerability  of  the  surviving 
populations,  endangered  status  appears 
to  be  appropriate  for  this  species. 
Critical  habitat  is  not  being  proposed  for 
this  species  at  this  time  for  the  reasons 
discussed  below. 

CriUcal  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  any  habitat  of  a 
species  that  is  considered  to  be  critical 
at  the  time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  [50CFR  424.l4a)(l}l  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  oc  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Ser\'ice  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
spruce-fir  moss  spHder,  and  designation 
of  critical  habitat  could  further  threaten 
the  species. 

Section  7  of  the  Endangered  Species 
Act  requires  that  Federal  agencies 
insure  that  their  actions  are  not  Ukely  to 
jeopardize  the  continued  existence  of 
listed  speciesv  or  resoh  in  the 
destntctioD  or  adverse  modification  of 
critical  habitat.  (See  the  ""Available 
Conservation  Measiires  "  section  for  a 
further  discussion  of  Section  7.)  As  part 
of  the  development  of  this  proposed 
rule.  Federal  and  State  agencies  were 
notified  of  the  spider's  general 


distrtebea.  and  thejr  ware  requested  to 
pnarida  data  on  proposed  Federal 
actiona  tbst  aiight  adversely  affect  the 
speciaa.  No  specific  projects  were 
identified.  Should  any  future  projacts  ba 
proposad  hi  areas  inhabited  by  the 
spruce-fir  BKHs  spider,  the  involved 
Federal  agency  will  ah«ady  have  tf»e 
general  distribution  dau  needed  to 
detennioe  if  the  species  may  be 
fanpaded  by  their  action.  If  needed, 
more  specific  distribution  information 
would  be  provided. 

Three  ot  the  four  surviving 
popolatiana  of  the  spruce  fir  nrass 
spider  are  considered  to  be  extremely 
small,  and  suitable  habitat  at  each  of  the 
four  sites  still  supporting  the  species  is 
very  limited.  The  precarious  status  of 
the  species  means  that  any  Federal 
action  with  the  potential  to  resuh  in 
significant  adverse  modification  or 
destruction  of  the  species'  habitat  would 
also  Ukely  jeopardize  its  continued 
existenca  Under  these  conditions,  no 
additional  protection  for  the  spruce-fir 
moss  spider  would  accrue  from  critical 
habitat  designation  that  would  not  also 
accrue  from  Usting  the  species. 
Consequently,  when  listed,  habitat 
protection  for  the  spruce-fir  moss  spider 
will  be  accomplished  through  the 
Se<:tion  7  jeopardy  standard  and  Section 
9  prohibitions  against  take. 

In  addition,  the  spruce-fir  moss  spider 
is  very  rare  and  unique,  and  taking  for 
scienti&c  purposes  and  private 
collection  could  pose  a  threat  if  specific 
site  information  was  released.  The 
publication  of  critical  habitat  maps  in 
the  Federal  Kegister.  local  newspapers, 
and  other  publicity  accompanying 
critical  habitat  designation  could 
inarease  the  collection  threat.  The 
locations  of  populations  of  these  species 
have  coDsequently  been  described  only 
in  general  terms  in  this  proposed  rule. 
Any  existing  precise  locality  data  would 
be  available  to  appropriate  Federal, 
State,  and  local  government  agencies 
from  the  Serrice  office  described  in  the 
"AOOPESSES"  section;  from  the  Service's 
Raleigh  Field  Office,  P.O.  Box  33726. 
Raleigh,  North  Carolina  27636-3726;  the 
Service's  Cookeville  Field  Office,  446 
Neal  Street.  Cookeville,  Tennessee 
38501:  and  from  the  North  Carolina 
Wildlife  Resources  Agency.  North 
Carolina  Natural  Heritage  Program, 
Tennessee  Wildlife  Resources  Agency, 
and  Tennessee  Department  of 
Environment  and  Conservation. 

AvaitaUc  Cooservation  Measares 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recogBition,  recovery  actions, 
requireineols  for  Federal  protection,  and 
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prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
di.scussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Ser\'ice  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed.  Section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consuhation 
with  the  Service.  The  Service  has 
notified  Federal  agencies  that  may  have 
programs  which  could  affect  the 
species.  Federal  activities  that  could 
occur  and  impact  the  species  include, 
but  are  not  limited  to,  the  carrying  out 
or  issuance  of  permits  for  construction, 
recreation  or  development  actions  that 
could  result  in  the  loss  or  thinning  of 
the  high-elevation  forest  canopy,  and 
pesticide  or  herbicide  applications  for 
the  control  of  noxious  insects  or  weeds. 
It  has  been  the  experience  of  the 
Service,  however,  that  nearly  all  Section 
7  consultations  have  been  resolved  so 
that  the  species  has  been  protected  and 
the  project  objectives  have  been  met. 

Tne  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 


illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes  to 
enhance  the  propagation  or  survival  of 
the  species  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  any  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available.  Such  permits 
are  not  expected  for  the  spruce-fir  moss 
spider  since  the  species  is  not  in  trade. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the~^ 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  the  spruce-fir  moss  spider  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Ser\'ice,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  should  be 
addressed  to  the  Field  Super\'isor,  U.S. 
Fish  and  Wildlife  Service.  Asheville 
Field  Office,  330  Ridgefield  Court. 
Asheville,  North  Carolina  28806. 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 
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99-625, 108  Stat  3500;  BBiess  otherwise 
noted. 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows:  ^-  §  l7.U[h.]  is  amended  by  adding 

*  .u    -^    ,^,,0,.  the  following,  in  alphabetical  order, 

i53i"^L7i;  n  s  r  4  mllLT^.'^'^l'^      ""^^^  ARACHNIDS,  to  the  List  of 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 


Species 


Common  name  Scientific  name 


Historic  range 


Arachnids 


Vertebrate  popu- 
lation where  en- 
dangered or 
threatened 


Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§17.11    Endangwd  and  ttKBatwted 
witdlUa. 


th)' 


Status        When  listed       Crrticat  hab«tat      Special  ruJes 


Spider,  spruce-fir 
moss. 


Microhexura 
montivaga. 


U.S-A.  (NC.  TN)  ..     NA  .. 


NA 


NA 


Dated:  November  23, 1993. 
Richard  N.  Smith. 

Acting  Director,  Fish  nnd  Wildlife  Service. 
|FR  Doc.  94-1700  Filed  1-26-94;  8;45  am) 

BILLING  CODE  4310-SS-P 

DEPARTMENT  OF  THE  INTERfOR 
50  CFR  Part  17 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

Endangered  and  Threatened  Species; 
Delta  Smett  and  Sacramento  Splittail; 
Water  Quality  Standards  for 
Sacrantentc  River.  San  Joaquin  River, 
and  San  Francisco  Bay  and  Delta 

AGENCIES:  Environmental  Protection 

Agency  and  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rules;  notice  of  public 

hearings  and  extension  of  public 

comment  periods. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Ant  of  1973,  as  amended  (Act), 
and  the  Environmental  Protection 
Agency  (EPA),  under  section  303  of  the 
Clean  Water  Act,  give  notice  that  joint 
public  hearings  will  be  held  in 
California  for  the  revised  proposed 
critical  habitat  determination  for  the  ' 
delta  smelt  {Hypomesus  transpacificus), 
the  proposed  threatened  status  for  the 
Sacramento  splittail  {Pogonjchthys 
macroiepidotus),  and  the  proposed 
water  quality  standards  for  surface 
waters  of  the  Sacramento  River,  Son 


Joaquin  River,  and  San  Francisco  Bay 
and  Delta,  CalifOTnia.  The  comment 
periods  for  the  Service's  proposed  rules 
for  the  delta  smelt  and  the  Sacramento 
splittail  will  be  extended. 
DATES:  The  comment  period  for  the 
Service's  proposals  is  extended  until 
March  11, 1994.  EPA's  closing  date  for 
public  comments  remains  March  11, 
1994.  Four  joint  pubHc  hearings  for  the 
three  proposals  will  be  held  on  the 
following  dates:  (1)  February  23. 1994. 
from  1  p.m.  to  4  pjn.  and  from  6  pjn. 
to  8  p.m.  in  Fresno,  California;  (2) 
February  24,  1994,  from  1  p.m.  to  4  p.m. 
and  from  6  pjn.  to  8  p.m.  in 
Sacramento,  California;  (3)  February  25, 
1994,  from  3  p.m.  to  7  p.m.  in  San 
Francisco,  California;  and  (4)  February 
28,  1994,  from  9  am.  to  12  noon  and 
from  6  p.m.  to  8  p.m.  in  Irvine, 
California. 

ADDRESSES:  The  joint  Fish  and  Wildlife 
Sen-ice  and  Environmental  Protection 
Agency  public  hearings  will  be  held  at 
the  following  loc^ions:  (1)  Holiday  Inn 
Center  Plaza,  2233  Ventura  Avenue, 
Fresno,  CaHfomia;  (2)  Expo  Inn.  1413 
Howe  Avenue,  Sacramento,  California; 
(3)  EPA  Regional  Office,  75  Hawthorne 
Street,  San  Francisco,  California;  and  (4) 
City  of  Irvine  City  Hall.  1  Civic  Center 
Plaza,  Irvine,  California. 

Written  comments  and  materials 
relating  to  proposed  Service  actions 
should  be  sent  directly  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  Sacramento  Field  Office,  2800 
Cottage  Way,  room  E-1803,  Sacramento. 
Cahfomia  95825-1846.  Written 
comments  and  materials  relating  to  the 
proposed  EPA  action  should  be  sent 
directly  to  the  Bay/Delta  Program 


Manager.  Water  Qiiality  Standards 
Brandk  W-3.  Water  Management 
Divisiott,  Environmental  Protection 
Agency-,  75  Hawthorne  Street,  San 
Francisca,  California  94105.  Comments 
and  materials  received  will  be  available 
for  public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  sddresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Pierce.  Fish  and  Wildlife  Service. 
Sacramento  Field  Office  (see  ADDRESSES 
section)  at  916/978-  4613  or  Susan 
Hatfield.  Environmental  Protection 
Agency  (see  ADDRESSES  section)  at  415/ 
744-1991. 

SUPPLEMCNTARV  INFORMATION: 

Background 

The  three  proposals  being  addressed 
at  the  public  hearings  are  components  of 
a  coordinated  Federal  interagency 
initiative  responding  to  water 
management  issues  in  the  San  Francisco 
Bay  and  Delta.  EPA  and  the  Service  are 
workii^  closely  together  and  wiih  the 
National  Marine  Fisheries  Service  and 
the  U.S.  Bureau  of  Reclamation  to 
develop  a  comprehensive,  habitat- 
oriented  approach  to  water  and  fish  and 
wildlife  resource  management  issues  in 
California. 

Critical  habitat  designation  for  the 
federally  listed  threatened  delta  smelt 
would  pro\ide  additional  protection 
under  section  7  of  the  Act  with  regard 
to  activities  that  require  Federal  agency 
action.  As  required  by  section  4  of  the 
Act.  the  Service  will  consider  economic 
and  otherrelevant  impacts  prior  to 
making  a  final  decision  on  the  size  and 
configpration  of  critical  habitat 
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Sacramento  splittail  occur  in  Suisun 
3ay  and  the  San  Francisco  Bay- 
sacramento-San  Joaquin  River  Estuary 
n  California.  The  Sacramento  splittail 
las  declined  by  62  percent  over  the  last 
15  years.  This  species  is  primarily 
hreatened  by  large  freshwater  exports 
from  Sacramento  and  San  Joaquin  River 
riiversions.  prolonged  drought,  loss  of 
ihallow  water  habitat,  introduced 
iquatic  species,  and  agricultural  and 
ndustrial  chomicals. 

EPA  has  propo<;ed  a  rule  to  establish 
hree  sets  of  Federal  criteria  to  protect 
he  designated  uses  of  the  San  Francisco 
Bay-Sacramento-San  Joaquin  Delta 
E-ifuary.  The  three  sets  include:  (1) 
Salinity  criteria  protecting  the  estuariiio 
h.abitat  and  other  designated  fish  and 
tvildlife  uses;  [2]  salinity  criteria 
[measured  in  elictrical  conductivity)  to 
protect  the  Fish  spawning  (striped  bass) 
desi'^.nated  use  in  the  lower  San  Joaq^iin 
River;  and  (3)  sa'mon  smolt  survival 
index  criteria  to  protect  the  fish 
migration  and  cold  freshwater  habitat 
designated  u.ses  in  the  estuary. 

The  hearings  and  the  extension  of  the 
:;cniment  periods  will  allow  all 
interested  parties  to  submit  oral  or 
ivritten  comments  on  the  three  related 
proposals.  The  three  proposed  rules 
uere  published  in  the  Federal  Register 
on  January  6,  1994  (delta  smelt  (59  FR 
352),  Sacramento  splittail  (59  FR  862). 
and  EPA  water  quality  standards  (59  FR 
BIO)). 

In  the  January-  6, 1994,  Federal 
Register  notice  for  the  proposed  water 
quality  standards,  FPA  published  its 
intent  to  hold  public  hearings  during 
the  week  of  February  21.  1994,  in 
Fresno.  California;  Sacramento, 
Gaiifomia;  and  San  Francisco, 
California.  After  further  consideration,  it 
was  decided  to  add  a  fourth  hearing  in 
the  Los  Angeles,  California  area  in  order 
to  expand  the  public's  opportunity  to 
comment  on  these  proposals. 

Subsection  4(bj(5)(E)  of  the 
Endangered  Species  Act,  as  amended 
(16  U.S.C.  1531  etscq.].  requires  that  the 
Service  hold  a  public  hearing,  if  it  is 
requested  within  4.3  days  of  the 
publication  of  a  proposed  rule.  In 
anticipation  of  public  hearing  requests, 
the  Ser\ice  announces  a  joint  effort  with 
EPA  to  hold  four  public  hearings  in 
California  on  three  related  components 
of  an  intersgency  plan  that  addresses 
management  of  water  and  fish  and 
wildlife  resources  in  the  California 
estuar)'. 

The  Service  and  EPA  have  jointly 
sf;heduled  four  public  hearings:  (1) 
February  23.  1994.  from  1  p.m.  to  4  p.m. 
and  from  6  p.m.  to  8  p.m.  at  the  Holiday 
Inn  Center  Plaza.  2233  Ventura  Avenue. 
Fresno.  California;  (2)  February  24. 


1994.  from  1  p.m.  to  4  p.m.  and  from  6 
p.m.  to  8  p.m.  at  the  Expo  Inn.  1413 
Howe  Avenue.  Sacramento.  California; 
(3)  February  25.  1994.  from  3  p.m.  to  7 
p.m.  at  the  EPA  Regional  Office.  75 
Hawthorne  Street.  San  Francisco. 
California;  and  (4)  February  28.  1994. 
from  9  a.m.  to  12  noon  and  frftm  6  p.m. 
to  8  p.m.  at  the  Irvine  City  Hall.  1  Civic 
Center  Plaza.  Irvine.  California. 

Those  parties  wishing  to  make 
statements  for  the  record  should  bring 
copies  of  their  statements  to  present  to 
EP\  and  the  Service  at  the  start  of  the 
hearings.  Oral  statem.ents  may  be 
limited  in  length  if  the  number  of 
'parties  present  at  the  hearings 
necessitates  such  a  limitation.  There  are. 
however,  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
respective  agencies.  Written  comments 
carry  the  same  weight  as  oral  comments. 

EPA's  January  6,  1994.  notice  set  the 
due  date  for  al!  written  comments 
related  to  their  proposed  rule  for  March 
11.  1994.  The  comment  periods  on  the 
two  Service  proposed  rules  are  extended 
to  March  11.  1994.  Written  comments 
should  be  submitted  to  EPA  or  the 
Service  at  their  respective  offices  given 
above  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Jackie  Campbell.  U.S.  Fish  and  Wildlife 
Ser\'ice.  Ecological  Services,  911  NE. 
lllh  Avenue,  Portland,  Oregon  97232- 
4181  (503/231-6131), 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1,361-1407;  16  U.S.C.  1531-1544;  16 
U.S.C.  4201-4245;  Public  Law  99-625, 
100  Stat.  3500;  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Enda.ngen;d  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

D.itod:  January  14,  1994. 

Marvin  L.  Plenert, 

Riiiional  Director.  Fleginn  I,  Fish  and  Wildlife 
Senice. 

Dated:  January  13.  1994. 
Carl  C.  Kohnert.  Jr., 

Acting  Regional  Administrator,  Region  IX. 

Environmental  Protection  Agency. 

jFR  Doc.  94-1539  Filed  1-26-94:  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Ohione  Tiger 
Beetle  as  Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding  and 

commencement  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  list  the  Ohione 
tiger  beetle  [Cicindela  ohione)  pursuant 
to  the  Endangered  Species  Act  of  1973. 
as  amended.  The  Service  finds  that  the 
petition  presents  subrtar.lial 
information  indicating  that  the 
requested  cction  may  be  warranted  for 
this  species.  Through  issuance  of  this 
docum.ent,  the  Service  now  requests 
additional  data  and  comments  from  the 
public  regarding  the  status  of  the 
Ohione  tiger  beetle. 
DATES:  The  finding  announced  in  this 
document  was  made  on  January  19. 
1904.  Comments  and  materials  related 
to  this  petition  finding  may  be 
submitted  until  further  notice. 
Comments  and  materials  should  be 
submitted  at  the  earliest  possible  date  to 
ensure  their  use  in  the  final  decision. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species  should 
be  submitted  to  the  Field  Super\'isor. 
Fish  and  Wildlife  Ser\  ice,  Ventura  Field 
Office,  2140  Eastman  Avenue,  suite  100, 
Ventura.  California  93003.  The  petition, 
finding,  supporting  data,  and  commrnts 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Hohman  at  the  Ventura  Field  Office  (see 
ADDRESSES  section)  or  at  805/644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amendi  -^i  (16 
U.S.C.  1533)  (Act),  requires  tliil  il.e 
Service  make  a  finding  on  whetlier  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
com.mercial  information  indicating  that 
the  requested  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  Section  4(b)(3)(B)  of 
the  Act  further  requires  the  Service  to 
make  a  finding  as  to  whether  or  not  the 
petitioned  action  is  warranted  within  1 
year  of  receipt  of  a  petition  that  presents 
substantial  information. 
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On  February  18, 1993,  the  Service 
received  a  petition  from  Mr.  Randall 
Morgan  to  list  the  Ohlone  tiger  beetle  as 
an  endangered  species  under  the  Act. 
The  petition  was  dated  February  12, 
1993.  A  letter  acknowledging  receipt  of 
the  petition  was  mailed  to  the  petitioner 
on  March  30, 1993. 

The  finding  is  based  on  the  species' 
description  (Freitag  et  al.  1993).  other 
published  literature,  agency  documents 
and  reports,  and  field  sightings. 
Interviews  were  conducted  with 
entomologists  familiar  with  the  biology 
of  tiger  beetles,  with  planners,  and  with 
others  who  are  knowledgeable  about    ^ 
proposed  projects  that  may  negatively 
affect  the  Ohlone  tiger  beetle.  All 
documents  and  records  of  telephone 
conversations  upon  which  this  finding 
is  based  are  on  file  at  the  Ventura  Field 
Office  (see  ADDRESSES  section). 

The  Ohlone  tiger  beetle's  adult 
morphology,  geographic  distribution, 
habitat  distribution  (both  historic  and 
current),  phenology,  phylogenetic 
relationships,  and  distinguishing 
features,  as  well  as  concerns  for  its 
future,  were  described  by  Freitag  et  al. 
(1993).  Species  determination  was  based 
on  external  morphological 
characteristics,  especially  male  and 
female  genitalia,  and  phenology. 

The  larvae  of  Cicinaela  ohlone  have 
not  been  found;  therefore,  information 
on  their  life  history  requirements  is 
unknown.  In  general,  however,  the 
larvae  of  other  members  of  the  genus 
Cicindela  construct  burrows  that  are 
usually  perpendicular  to  the  soil  surface 
(Kaulbars  and  Freitag  1993). 
Development  of  tiger  beetle  larvae  takes 
approximately  2  years  (Lindroth  1974). 

The  Ohlone  tiger  beetle  is  known 
from  only  four  locations  in  Santa  Cruz 
County,  California:  (1)  The  west  side  of 
the  city  of  Santa  Cruz,  (2)  Soquel  (the 
type  locality)  (Kavanaugh,  in  litt.,  1992), 
(3)  upper  or  north  campus  of  the 
University  of  California  at  Santa  Cruz, 
and  (4)  city  of  Scotts  Valley  (Morgan,  in 
litt.,  1993;  Freitag  et  al.  1993;  R.  Morgan, 
pers.  comm.,  1993).  All  locations  are 
within  an  approximate  range  of  16 
square  miles.  There  are  six  other 
locations  with  suitable  habitat  where 
the  Ohlone  tiger  beetle  may  occur  in 
Santa  Cruz  County.  One  is  at  another 
site  at  the  north  campus  of  the 
University  of  California  at  Santa  Cruz;  a 
second  location  is  at  Pogonip  Open 
Space  Preserve  adjacent  to  the 
University  of  California;  a  third  area  is 
in  Soquel  near  the  type  locality;  and  a 
fourth  is  at  another  site  in  Scotts  Valley. 
The  remaining  two  locations  are 
northwest  of  Cabrillo  College  and  near 
Seascape  (Morgan,  in  litt.,  1993). 
Additional  sites  in  Santa  Cruz  County 


appear  to  have  suitable  habitat  for  the 
species,  but  survey  results  yielded  no 
Ohlone  tiger  beetles  in  1991  or  1992. 

The  habitat  for  the  adult  Ohlone  tiger 
beetle  consists  of  coastal  terraces  with 
remnant  stands  of  open  native  grassland 
containing  Stipa  pulchra  (purple 
needlegrass),  Danthonia  californica 
(California  oat  grass),  Perideridia 
gairdneri  (Gairdner's  yampa),  and/or 
Perideridia  kelloggii  (Kellogg's  yampa) 
(Morgan,  in  litt.,  1992;  Freitag  et  al. 
1993).  Soils  at  these  level  or  nearly  level 
sites  are  shallow,  poorly-drained  pale 
clay  or  sandy  clay  soils  over  bedrock  of 
Santa  Cruz  Mudstone  (Freitag  et  al. 
1993). 

Adult  tiger  beetles  generally  occupy 
sun-exposed  or  open  areas  within  their 
habitat  to  thermoregulate  (Lindroth 
1974,  Knisley  et  al.  1990).  Sugge.sted 
microhabitat  for  the  larval  form  of  the 
Ohlone  tiger  beetle  is  the  same  native 
grassland  habitat  used  by  adults  but  in 
areas  where  the  vegetation  is  taller  and 
denser  (Freitag  et  al.  1993). 

Of  about  20,000  acres  of  pristine  and 
disturbed  grassland  habitat  remaining  in 
Santa  Cruz  County,  only  200  to  300 
acres  contain  the  right  combination  of 
substrate,  slope,  and  exposure  to  be 
deemed  suitable  habitat  for  the  Ohlone 
tiger  beetle  (Morgan,  in  litt.,  1992; 
Freitag  et  al.  1993).  This  habitat  is 
currently  limited  to  small  disjunct  areas 
near  the  coast  in  central  Santa  Cruz 
County. 

The  habitat  type  for  this  species  was 
once  more  widespread  and  almost 
contiguous,  ranging  from  the  just  west 
of  the  city  of  Santa  Cruz  east  along  the 
coast  and  near-coastal  areas  to  Seascape 
(Freitag  et  al.  1993;  Morgan,  in  litt., 
1993).  This  area  has  been  developed  for 
residential,  commercial,  and 
agricultural  u.se  and  includes  the 
communities  of  Santa  Cruz,  Capitola, 
and  Live  Oak.  In  adjacent  Monterey 
County,  these  clay-based  marine  terrace 
grasslands  have  already  been  urbanized 
(Freitag  et  al.  1993).  Limited  suitable 
habitat  may  occur  at  low  and  mid- 
elevation  coastal  areas  southwest  of  the 
Santa  Cruz  Mountains  in  extreme 
southwestern  San  Mateo  County  (Freitag 
et  al.  1993). 

Of  the  four  areas  where  the  Ohlone 
tiger  beetle  has  been  documented,  two 
are  threatened  by  proposed  residential 
development  (Freitag  et  al.  1993; 
Morgan,  in  litt.,  1993).  At  a  third  site, 
adult  tiger  beetles  have  been  killed  by 
bicycle  traffic  along  a  trail  where  the 
adult  beetles  congregate.  The  University 
of  California  also  plans  to  expand  and 
construct  university  housing  in  habitat 
of  the  Ohlone  tiger  beetle  (Chris 
Aldecoa,  University  of  California,  Santa 
Cruz.  pers.  comm..  1993).  At  the  Soquel 


site,  preliminary  biological  studies  on 
vegetation  have  been  completed  for  a 
proposed  residential  development 
(Morgan,  in  litt.,  1992).  This  site  and 
another  near  Pogonip  Oj)en  Space 
Preserve  are  threatened  by  non-native 
Eucalyptus  sp.  and  Cy'tisus 
monspessulanus  (French  broom) 
(Morgan,  in  litt.,  1992).  These  non- 
native  plants  convert  sunny,  open 
grassland  habitat  needed  by  adult 
Ohlone  tiger  beetles  to  habitat 
dominated  by  a  woody  overstory  that 
would  shade  the  grasses  and  eliminate 
areas  necessary  for  thermoregulation. 

The  Ohlone  tiger  beetle  is  not 
currently  protected  by  any  regulatory 
mechanism.  The  California  Endangered 
Species  Act  does  not  apply  to  insects. 
The  available  information  suggests  that 
the  species'  restricted  range  and  small 
population  size  increase  the  chance  of 
extirpation  resulting  from  stochastic 
(i.e.,  random)  or  localized  events,  such 
as  rock  slides,  erosion,  disease,  or 
predation. 

The  petition  and  supporting 
information  have  been  reviewed  by  staff 
at  the  Ventura  Field  Office  and  the 
Portland  Regional  Office  of  the  Service. 
The  Service  finds  that  the  petition 
presents  substantial  information 
indicating  that  listing  the  Ohfone  tiger 
beetle  may  be  warranted.  The  Ser\ice 
requests  any  additional  data,  comments, 
and  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
status  of  the  Ohlone  tiger  beetle.  Of 
particular  interest  is  information 
regarding: 

(1)  The  existence  and  status  of 
additional  populations; 

(2)  Environmental  factors  determining 
distribution,  including  specific  habitat 
needs; 

(3)  Early  life  history;  and 

(4)  The  response  of  populations  to 
disturbances  such  as  fire,  clearing,  or 
mowing. 

This  decision  is  based  on  information 
contained  in  the  petition  and  scientific 
and  commercial  information  otherwise 
available  to  the  Service  at  this  time. 
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50  CFR  Part  23 

Species  Being  Considered  for 
Changes  to  ttie  Appendices  to  ttie 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Request  for  information. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species,  which  are  listed  in  the 
appendices  of  this  treaty.  The  United 
States,  as  a  Party  to  CITTS.  may  propose 
amendments  to  the  appendices  for 
consideraticJn  by  the  other  Parties. 

This  notice  invites  comments  and 
information  from  the  public  on  species 
that  have  been  identified  as  candidates 
for  U.S.  proposals  to  amend  Appendix 
I  or  II  at  the  next  biennial  meeting  of 
Party  countries. 

DATES:  The  Service  will  consider  all 
comments  received  by  March  14.  1994, 
on  proposals  described  in  this  notice. 

Tne  ninth  meeting  of  the  Conference 
of  the  Parties  to  CITES  (COP9)  is 
scheduled  for  November  7-18. 1994.  in 
Fort  Lauderdale,  Florida. 
ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  Chief.  Office  of 


Scientific  Authority;  room  725, 
Arlington  Square  Building;  U.S.  Fish 
and  Wildlife  Ser\ice;  Washington.  DC 
20240.  Fax  number  (703)  35ft-2276. 
Express  and  raessenger-deUvered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  room  750.  4401 
North  Fairfax  Drive;  Arlington.  Virginia 
22203.  Comments  and  other  information 
received  will  be  available  for  public 
inspection  by  appointment,  from  8  a.m. 
to  4  p.m.  Monday  through  Friday,  at  the 
Arlington.  Virginia  address. 
F0«  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane.  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address,  telephone  (703)  358-1708. 
SUPPLEMENTARY  INFORMATION:  In  its 
previous  notice  on  this  subject  (58  FR 
38112;  July  15. 1993).  the  U.S.  Fish  and 
Wildlife  Service  (Service)  requested 
information  on  plant  and  animal  species 
that  might  lead  the  Service  to  prepare 
proposals  to  amend  the  CITES 
appendices  for  consideration  at  the 
upcoming  ninth  meeting  of  the 
Conference  of  the  Parties.  That  notice 
described  the  provisions  of  QTES  for 
listing  species  in  the  appendices  and  set 
forth  information  requirements  for 
proposals.  The  present  notice 
announces  the  proposals  received, 
explains  why  the  Service  does  not 
intend  to  consider  certain  proposals, 
and  describes  those  proposals  that  will 
receive  further  consideration  prior  to  a 
decision  as  to  whether  to  submit  any  of 
these  proposals  to  the  CITES  Secretariat 
by  the  June  10. 1994,  deadline. 

The  Ser\'ice  received  proposals  from 
the  Environmental  Investigation  Agency 
(ElA).  the  Fauna  and  Flora  Preservation 
Society  (FFPS),  ICCAT  Watch  (a 
coalition  consisting  of  the  Center  for 
Marine  Conservation,  the  National 
Audubon  Society,  and  World  Wildlife 
Fund-US),  the  Natural  Resources 
Defense  Council,  and  the  Oregon 
Natural  Resources  Council,  by 
September  28, 1993.  These 
organizations  proposed  adding  or 
transferring  nine  different  taxa.  and  in 
addition,  EIA  proposed  transferring  all 
bird  species  listed  in  Appendix  III  to 
Appendix  II.  In  addition,  the  Ser\'ice  is 
considering  the  development  of  certain 
other  proposals. 

The  Ser\'ice  continues  to  consider 
submitting  proposals  to  amend  the 
appendices  for  the  following  species: 
Narwhal  (for  possible  transfer  from 
Appendix  II  to  Appendix  I);  musk  deer 
(for  possible  listing  of  sf>ecies  or 
populations  in  Appendix  I);  saiga 
antelope  (for  listing  in  Appendix  I  or  II); 
box  turtles  (add  to  Appendix  II); 
copperbelly  water  snake  (add  to 
Appendix  II);  bluefin  tuna  (add  to 


Appendix  II);  whale  shark  (add  to 
Appendix  II);  requiem  and  hammer- 
head sharks  (add  to  Appendix  II); 
tarantulas  (add  to  Appendix  11);  Port- 
Orford-Cedar  (add  to  Appendix  II  with 
its  logs,  sawn  wood,  and  veneer  only); 
bigleaf  mahogany  (add  to  Appendix  II 
with  exclusion  of  secondary  and 
finished  products);  and  two  genera  of 
African  mahoganies  with  their  logs, 
sawn  wood,  and  veneer  only  (for 
possible  listing  in  Appendix  II).  The 
Service  will  continue  to  consider  a 
listing  of  freshwater  pearly  mussels  that 
will  jjrovide  protection  to  the  most 
endangered  while  excluding  those 
easily  identifiable  species  that  are  used 
in  the  pearl  bead  industry  and  that  are 
not  believed  to  be  threatened  by  trade. 
The  Service  is  also  considering  a 
proposal  to  remove  the  non-African 
populations  of  aloes  from  the 
appendices.  In  addition,  the  Service  at 
the  suggestion  of  the  CITES 
Nomenclature  Committee  will  consider 
developing  a  proposal  to  clarify  the 
present  listing  of  the  urial,  Ovjs  vignei. 

Proposals  That  the  Service  Does  Not 
Plan  To  Submit 

EIA  submitted  a  recommendation 
with  no  accompanying  information  to 
transfer  all  birds  listed  in  Appendix  III 
to  Appendix  II.  The  Service  first  notes 
that  the  basis  for  a  country  adding  a 
species  to  Appendix  III  is  different  from 
the  criteria  for  including  a  species  in 
Appendix  II.  Moreover,  while  trade 
ultim.ately  may  became  detrimental  to 
the  survival  of  any  Appendix  III  species 
if  not  carefully  regulated,  insufficient 
information  was  presented  by  EIA  to 
justify  proposals  for  individual  species 
at  this  time. 

ICCAT  Watch  submitted  a  proposal  to 
list  the  western  Atlantic  population  of 
the  bluefin  tuna.  Thunnus  thynnus.  in 
Appendix  I.  In  a  subsequent  letter,  after 
the  November  1993  meeting  of  the 
Parties  to  the  International  Convention 
for  the  Conservation  of  Atlantic  Tunas 
(ICCAT).  ICCAT  Watch  withdrew  their 
request  for  the  Service  to  consider 
proposing  this  bluefin  tuna  population 
in  Appendix  I.  Based  on  the  actions 
taken  by  ICCAT  (as  presented  later  in 
this  notice  under  the  consideration  of  an 
Appendix  II  listing  for  bluefin  tuna),  the 
Service  does  not  believe  that  listing  the 
western  population  of  bluefin  tuna  in 
Appendix  I  is  appropriate. 

The  blue  shark.  Prionace  glauca,  was 
proposed  for  possible  listing  in 
Appendix  D  or  III.  by  the  National 
Audubon  Society  in  1991.  The  Service 
has  reconsidered  the  recommendation 
in  preparation  for  COP9.  The  National 
Marine  Fisheries  Service  (NMFS) 
Fishery  Management  Plan  for  Sharks  of 
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the  Atlantic  Oceans  placed  these  sharks 
in  the  pelagic  species  group.  In  the 
preparation  for  development  of  the 
management  plan,  a  peer  review  effort 
by  NMFS  and  non-NMFS  experts 
evaluated  the  available  information  and 
determined  that  there  was  no  evidence 
available  to  indicate  that  the  pelagic 
species  group  of  sharks  was  overfished 
in  the  Northwest  Atlantic.  In 
comparison  with  other  sharks,  blue 
sharks  have  a  relatively  high 
reproductive  rate  and  rapid  growth  rate, 
and  are  widely  distributed.  Hence,  they 
may  be  more  resilient  and  more  robust 
with  respect  to  fishing  pressure  than 
many  other  shark  species.  Therefore,  the 
Service  does  not  intend  to  propose  this 
species  for  listing  in  Appendix  II,  or  to 
list  it  unilaterally  in  Appendix  III. 

Proposals  Thai  the  Service  May  Submit 

The  following  proposals  are  being 
considered  for  submission  as  proposed 
amendments  to  the  CITES  appendices. 
The  Service  seeks  additional  comments 
and  information  to  assist  it  in  making 
decisions  whether  to  submit  these 
proposed  amendments. 

1.  Narwhal  (Monodon  monocems) 

EIA  proposed  that  the  narwhal  be 
transferred  from  Appendix  II  to 
Appendix  I.  The  Small  Cetacean 
Subcommittee  of  the  Scientific 
Committee  of  the  International  Whaling 
Commission  has  had  difficulty  in 
carrying  out  stock  assessments  for  this 
species  due  to  the  amount  of  available 
data,  and  has  expressed  concern  about 
catch  levels  and  loss  rates  for  some 
nanvhal  populations.  The  degree  to 
which  trade,  as  opposed  to  hunting  for 
food,  determines  the  level  of  narwhal 
catches  is  unclear.  Therefore,  the 
Service  seeks  information  about 
population  levels,  stock  structure, 
catches,  and  trade  of  this  species,  but 
without  additional  information  on  the 
threat  to  the  species,  the  Service  is 
unlikely  to  propose  the  transfer  of  this 
species  to  Appendix  I. 

2.  Musk  Deer  (Moschus  spp.) 

The  Service  received  a  draft  proposal 
from  EIA  to  transfer  the  Appendix  II 
populations  of  musk  deer  {Moschus 
spp.)  to  Appendix  I  of  CITES.  The  musk 
deer,  represented  by  at  least  four  valid 
species,  have  a  wide  distribution  in 
eastern  Russia,  Mongolia,  Korea,  China 
(including  the  Tibet  Autonomous 
Region),  the  Himalayas  (from  northern 
Afghanistan  eastwards  to  Nepal  and 
Bhutan),  and  marginally  into  northern 
Vietnam.  They  range  from 
comparatively  low  elevations 
(coniferous  forests)  to  the  highest 
growth  of  dwarf  rhododendron  and 


willow  thickets  (about  12,500  feet  or 
3,800  meters). 

Musk  deer  are  the  most  primitive  of 
all  living  deer.  Antlers  are  lacking  in 
both  sexes,  and  males  have  long  upper 
canine  teeth  that  extend  far  below  the 
upper  lip.  A  musk  gland  in  the  abdomen 
of  the  male  secretes  a  brownish  wax-like 
substance,  which  is  used  extensively  in 
the  manufacture  of  perfumes  and  soaps. 
About  28  to  30  grams  (a  little  over  an 
ounce)  of  the  secretion  can  be  obtained 
from  a  single  male.  Due  to  their 
secretive  nature  and  inaccessible 
habitat,  little  is  known  about  the 
population  numbers  of  musk  deer. 

At  the  Fourth  Meeting  of  the 
Conference  of  the  Parties  (C0P4)  to 
CITES  held  in  Botswana  in  1983,  the 
Parties  voted  to'transfer  the  Himalayan 
populations  (Afghanistan,  Bhutan, 
Burma,  India,  Nepal,  and  Pakistan)  from 
Appendix  II  to  Appendix  I.  Although 
there  are  widespread  reports  of  rampant 
poaching,  the  trade  in  musk  is  poorly 
documented.  The  CITES  Animals 
Committee  working  on  significantly 
traded  species,  has  identified  this  taxon 
as  one  for  which  possible  problems  exist 
and  has  recommended:  (1)  That  China 
and  Russia  suspend  exports  of 
specimens  of  musk  deer,  excluding 
derivatives;  and  (2)  that  all  Parties 
increase  their  enforcement  efforts  to 
ensure  that  all  specimens  of  Moschus 
spp.  in  international  trade,  including 
derivatives,  have  been  legally  exported. 
Therefore,  the  Service  is  considering 
proposing  the  transfer  of  the  Appendix 
II  populations  of  musk  deer  to 
Appendix  I.  However,  trade  in  musk 
from  captive  stock  is  reported,  and  the 
CITES  Animals  Committee  has 
requested  a  report  on  production  from 
captive  stocks  and  information  on  the 
source  of  musk  used  for  medicine 
manufacture  and  details  of  measures 
taken  to  control  trade  in  manufactured 
products.  The  Service  seeks  information 
on  the  effect  of  trade  on  these  species, 
especially  any  data  on  the  volume  of 
musk  entering  trade. 

3.  Saign  Antelope  (Saiga  tatarica] 

EIA  submitted  a  draft  proposal  to  the 
Service  to  include  the  saiga  antelope  in 
Appendix  I  of  CITES.  There  are  two 
recognized  subspecies:  The  Russian 
saiga  {Saiga  tatarica  tatarica)  and  the 
Mongolian  saiga  {Saiga  tatarica 
mongolica).  Historically  the  saiga 
antelope  ranged  from  the  Ukraine  to 
western  Mongolia.  Today,  the  species 
remains  only  in  the  area  stretching  from 
the  .steppe  east  of  the  lower  Volga  River 
across  Kazakhstan  through  the 
Dzungarian  Basin  of  northwest  China  to 
Mongolia.  Presently,  its  distribution 
within  Russia  is  not  continuous,  but  is 


divided  into  disjunct  populations.  Saiga 
antelopes  inhabit  steppes  and 
semideserts,  from  sea  level  to  5,000  feet. 
This  antelope  lives  in  large  herds,  and 
the  early  maturation  and  fecundity  of 
this  species  allow  for  rapid  population 
increases,  reaching  60  to  80  percent 
annually. 

In  the  1960s  the  saiga  antelope  was 
the  most  widespread  wild  ungulate  in 
the  U.S.S.R.,  and  it  was  estimated  that 
approximately  2  million  animals 
inhabited  Asia.  However,  the 
population  in  Mongolia  is  listed  as 
endangered  under  the  U.S.  Endangered 
Species  Act  (ESA).  Other  than  humans, 
wolves  are  the  main  predator  of  the 
species.  Lack  of  fodder  in  winter  is  the 
most  important  natural  calamity  causing 
mass  mortality  of  saiga  antelopes.  This 
species  is  harvested  for  its  meat,  hides, 
fat.  as  well  as  the  horns,  which  are 
exported  to  China.  Since  the  1960s, 
little  scientific  information  is  available 
on  population  size  and  trade  in  parts. 
The  Service  solicits  additional 
information  on  international  trade  and 
population  slatus.  in  order  to  make  its 
final  decision  on  whether  to  propose  the 
entire  species  for  listing  in  Appendix  II, 
and  if  so,  whether  to  propose  any 
populations  for  Appendix  I. 

4.  Urial  (Ovis  vignei) 

At  the  Plenipotentiary  meeting  of  the 
CITES  Parties  in  1973.  Chis  vignei  was 
included  in  Appendix  I,  as  proposed  by 
India,  and  was  also  referred  to  as  urial 
and  shapo.  However,  because  there  was 
no  supporting  documentation  submitted 
at  the  time  of  the  proposed  listing,  and 
because  different  references  available  in 
early  1973  attributed  different 
subspecies  and  populations  to  Ovis 
vignei,  it  is  not  completely  clear  what 
population(s)  the  Parties  intended  to 
protet.t.  Ellerman  and  Morrison-Scott's 
Checklist  of  Palaearctic  and  Indian 
Mammals  (1966.  British  Museum) 
considered  O.  vignei  to  be  restricted  to 
those  populations  in  Kashmir  and 
Ladak.  Ovis  orientalis  vignei  had  been 
described  by  BIjlh  in  1841  from 
specimens  collected  in  Ladak.  India. 

Also  at  the  Plenipotentiary  meeting, 
Afghanistan  proposed  including  0\'is 
orientalis  in  Appendix  III  (Afghanistan 
proposed  subspecies  listings  for  five 
other  mammals  but  not  for  Ovis 
orientalis).  However,  it  never  did  list 
this  species;  whether  this  is  because  it 
considered  their  populations  to  bp 
covered  by  the  Ovis  vignei  listing  or 
whether  the  desire  of  the  government  to 
include  them  in  Appendix  III  had 
changed  by  the  lime  that  Afghanistan 
acceded  to  CITES  on  January  28.  1986. 
is  unknown. 
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At  the  time  of  the  Second  Meeting  of 
the  Conference  of  the  Parties  (COP2)  in 
1979.  the  Parties  apparently  considered 
Ovis  vignei  to  include  populations  of 
urial  in  Iran.  This  interpretation  is  based 
on  the  absence  of  any  debate  on  the 
coverage  of  the  Appendix  I  listing  when 
Iran  proposed  to  delete  Ovis  vignei  arkal 
from  Appendix  I.  (Iran  later  withdrew 
the  proposal.)  While  one  might  have 
expected  several  Plenipotentiary 
meeting  participants  to  also  have 
participated  in  COP2  and  to  have 
rommented  on  any  inconsistency 
between  the  original  listing  and  the 
proposal  presented  at  C0P2.  it  is  not 
known  with  certainty  what  was  the 
original  intent  of  the  Parties. 

In  the  CITES-adopted  checklist  for 
mammals.  Mammal  Species  of  the 
World  by  Honacki,  Kinman,  and  Koeppl 
(1982),  Ovis  vignei  is  considered  to 
represent  those  populations  from 
eastern  Iran  to  Ladak,  and  Ovis 
orientalis  (also  known  as  Ovis  aries]  is 
considered  to  represent  those 
populations  from  western  Iran  to 
Turkey. 

Adoption  of  a  new  nomenclaturai 
reference  by  the  Parties  cannot  change 
the  entity  originally  listed,  and,  as 
previously  noted,  that  listing  seems 
unclear.  A  new  reference.  Mammals 
Species  of  the  World,  2nd  edition,  by 
Wilson  and  Reeder  (1993),  retains  the 
distribution  assigned  to  Ovis  vignei  and 
0\'is  aries  [=orientalis)  in  the  earlier 
1982  checklist,  but  further  highlights 
the  issue  by  including  synonyms 
(usually  subspecies  or  sjiecies)  that  are 
associated  with  Ovis  vignei  and  Ovis 
aries  [=orientalis).  For  Ovis  vignei  these 
synonyms  include  some  names  that 
some  individuals  have  associated  with 
0\is  orientalis.  e.g.,  crabica.  arkal, 
blanfordi,  bochariensis,  cycloceros, 
dolgopolovi.  punjabiensis,  severtzovi, 
varentsowi. 

Note:  The  entity  referred  to  above  as 
severtzovi  is  located  tietween  population 
centers  of  Ovis  vignei  and  Ovis  ammon,  and 
the  U.S.  Fish  and  Wildlife  Service  has 
previously  included  this  entity  as  Ovis 
ammon  in  the  listing  of  this  sp>ecies  as 
endangered  pursuant  to  the  U.S.  Endangered 
Species  Act. 

The  CITES  Nomenclature  Committee 
has  not  considered  the  listing  issue  to  be 
clear  enough  to  make  a  nomenclaturai 
interpretation,  and  therefore,  since  the 
Parties  should  make  this  decision,  the 
Service  is  considering  submitting  a 
proposal  to  clarify  what  populations  are 
included  in  Appendix  I  as  a  result  of  the 
1973  listing  of  0\'is  vignei. 

The  Service  seeks  information  on  the 
status  of  and  trade  in  the  various 
populations/ subspecies  of  the  urial 
distributed  from  northwest  India, 


through  Pakistan  (except  for  the  extreme 
northern  portion),  Afghanistan  (except 
for  the  extreme  northeast  portion), 
western  Tajikistan,  and  Turkmenistan, 
to  northern  and  eastern  Iran.  The 
Service  may  propose  listing  any  or  all  of 
these  populations  in  Appendix  I  or 
Appendix  II. 

5.  Box  Turtles  (Tenapene  spp.) 

Prior  to  the  Eighth  Meeting  of  the 
Conference  of  the  Parties  in  1992 
(COPS),  the  New  York  Zoological 
Society  submitted  a  proposal  to  the 
Service  for  its  consideration,  to  add  the 
genus  Terrapene  (box  turtles)  to 
Appendix  II.  while  retaining  T.  coahuila 
(Aquatic  box  turtle,  or  Coahuilan  box 
turtle)  in  Appendix  I.  The  Service 
initially  considered  submitting  this 
proposal  for  consideration  at  COP8,  but 
decided  not  to  due  to  a  lack  of  trade 
data.  The  Service  is  now  considering 
submitting  this  proposal,  based  on  both 
biological  information  and  trade 
information  from  the  Service's  Law 
Enforcement  Management  Information 
System  (LEMIS).  While  a  separate  code 
for  data  entry  of  information  on  trade  in 
specimens  of  this  genus  was  provided 
after  COPS,  the  Service's  records  of 
exports  and  imports  in  LEMIS  for 
species  not  Usted  in  the  CITES 
appendices  are  to  be  considered  as  a 
minimum  for  the  numbers  of  specimens 
in  trade. 

The  genus  Terrapene  is  comprised  of 
four  species  (T.  Carolina,  T.  coahuila,  T. 
nelsoni,  and  T.  ornata],  with  11 
recognized  subspecies:  T.  coahuila  is 
already  listed  in  Appendix  I. 

Terrapene  nelsoni  has  a  very  small 
and  fragmented  range  on  the  west  coast 
of  Mexico.  Terrapene  ornata  ranges  over 
large  sections  of  the  midwestern  United 
States  and  the  Great  Plains,  from  Texas 
north  to  southern  South  Dakota,  and 
eastward  to  Indiana.  Terrapene  Carolina 
is  the  most  widely  distributed  species  of 
box  turtle,  and  is  found  from  Canada  to 
Mexico;  its  range  is  from  Maine 
southward  to  Florida,  and  westward 
through  southern  Canada  to  Michigan, 
Illinois,  Kansas,  Oklahoma,  and  Texas. 
Although  widespread,  the  species  is 
reported  to  be  rare  or  extinct  in  parts  of 
its  range  in  Maine,  New  Hampshire, 
Michigan,  and  Ontario,  and  declining 
elsewhere  in  its  range. 

Box  turtles  are  long-lived  and  slow- 
growing,  with  low  annual  reproductive 
output  and  late  onset  of  sexual  maturity 
(10-20  years).  They  also  have  high  site 
Fidelity,  and  loss  of  adults  from  a 
population  can  have  a  significant 
detrimental  effect  on  the  status  of  the 
population.  Box  turtles  are  important 
components  of  many  terrestrial 
ecosystems.  Development  activities 


have  increasingly  fragmented  their 
habitats.  The  sale  of  T.  Carolina  and  T 
ornata  is  restricted  in  several  States, 
while  allowed  in  others. 

Based  on  Service  LEMIS  data.  26,817 
box  turtles  were  exported  from  the 
United  States  in  1992.  and  18.134  were 
exported  in  1993.  However,  1993  data 
are  not  yet  fully  entered  into  the 
computer  system,  and  are  thereby 
incomplete.  These  figures  represent  the 
number  of  box  turtles  reported  to  the 
Service  as  being  exported;  it  is  not 
possible  to  ascertain  how  many  were 
removed  from  the  wild.  Whether  or  not 
this  level  of  international  trade  in  these 
species  is  detrimental  to  populations 
must  take  into  account  the  numbers 
removed  from  the  wild  for  international 
trade  along  with  the  numbers  removed 
from  the  wild  for  other  purposes, 
including  but  not  limited  to  interstate 
and  intrastate  commerce,  habitat  loss, 
habitat  degradation,  disease,  and 
predation. 

The  Service  solicits  additional 
information  on  population  trends,  levels 
of  trade,  and  the  affect  of  trade  on 
population  status  for  review  in  deciding 
whether  to  submit  a  proposal  to  include 
the  genus  Terrapene  in  Appendix  II, 
while  retaining  T.  coahuila  in  Appendix 
I. 

6.  Copperbelly  Water  Snake  (Nerodia 
erythrogaster) 

The  northern  subspecies.  Nerodia 
erythrogaster  neglecta,  of  this  water 
snake  is  considered  to  be  threatened. 
The  current  distribution  of  this 
subspecies  is  restricted  to  the  lower 
Ohio  River  Valley  and  the  lower 
Wabash  River  Valley  in  extreme 
southwestern  Indiana  and  adjacent 
Illinois  and  Kentucky,  and  in  southern 
Michigan  northeastern  Indiana,  and 
northwestern  Ohio.  Due  to  significant 
population  declines,  especially  in 
Michigan,  Ohio,  and  northern  Indiana, 
the  subspecies  now  persists  only  in 
scattered,  isolated  pockets  where 
suitable  habitat  exists.  The  total 
population  is  estimated  approximately 
1,530  adults  rangewide.  with  368 
breeding  pairs. 

A  proposed  rule  to  list  the  northern 
copperbelly  water  snake  as  threatened 
under  the  U.S.  Endangered  Sf)ecies  Act 
(ESA)  was  signed  by  the  Service's 
Director  on  )uly  26.  1993.  Recently  there 
appear  to  be  indications  that  this  taxon 
is  intercrossing  with  another  subspecies 
in  areas  of  overlap  of  the  ranges  of  these 
two  taxa. 

Habitat  loss  and  fragmentation  are  the 
primary  factors  threatening  the 
continued  existence  of  the  subspecies, 
but  amateur  collectors  reportedly 
continue  to  take  snakes  from  the  wild. 
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It  is  sought  because  of  its  raritv,  its  large 
size,  its  unique  coloratioD.  and  its  value 
in  the  pet  trade.  It  is  reported  that  an 
international  commercial  dealer  offered 
$260  for  a  breeding  pair  of  northern 
copperbelly  water  snakes. 

Tne  Service  is  seeking  information  on 
the  extent  and  signiGcance  of  trade  in 
the  species,  and  would  consider 
proposing  the  entire  species  for 
Appendix  n  if  there  is  sufGcient 
concern  about  similarity  of  appearance. 

7.  Bluefin  Tuna  (Thunnus  thynnus) 

The  Service  received  a  draft  proposal 
from  IdlAT  Watch,  a  coalition 
consisting  of  the  National  Audubon 
Society,  the  Center  for  Marine 
Conservation,  and  World  Wildlife  Fund- 
US,  to  list  blueHn  tuna  throughout  the 
Atlantic  in  Appendix  H. 

Previously,  a  notice  was  published  in 
the  Federal  Register  (56  FR  33894,  July 
24, 1991)  seeking  comments  on  a 
proposal  from  the  National  Audubon 
Society  to  list  the  western  Atlantic  stock 
of  bluefin  tuna  in  Appendix  I.  The 
NMFS  initially  recommended  that 
public  comment  be  received  on  the 
merits  of  proposing  the  species  for 
listing  in  Appendix  11.  After  review  of 
all  comments  and  available  information, 
the  Service  decided  not  to  propose 
listing  of  the  species  in  either  appendix. 

Management  of  the  Atlantic  bluefin 
tuna  falls  under  the  responsibility  of 
parties  to  the  ICCAT.  Provisions  of 
Article  XIV  of  CITES  relieve  ICCAT 
member  countries  from  CITES 
obligations  with  respect  to  trade  in 
specimens  of  marine  species  included 
in  Appendix  II,  if  such  trade  is  in 
accordance  with  the  provisions  of 
ICCAT  and  if  a  certificate  stipulating  to 
this  condition  is  given  by  the  CITES 
Management  Authority  of  the  country  of 
introduction. 

For  western  Atlantic  bluefin  tuna,  the 
current  stock  assessment  (1993)  by  the 
ICCAT  Standing  Committee  on  Research 
and  Statistics  (SCRS)  estimated  stock 
trajectories  showing  a  significant 
decline  ftt)m  1970  to  1992  but  with  a 
small  increase  in  1993.  The  1993 
median  estimate  of  abundance  for  8- 
year-old  and  older  tuna  is  10.9  percent 
of  the  1970  median,  20  percent  of  the 
1977  median,  43  percent  of  the  1982 
median,  and  78  percent  of  the  1988 
median.  In  terms  of  spawning  biomass, 
current  abundance  is  estimated  at 
between  6  percent  and  12  percent  of 
that  which  could  produce  maximum 
sustainable  yield.  Projections  by  the 
SCRS  stock  abundance,  based  on  the 
assumption  that  the  current  relationship 
between  spawning  biomass  and 
recruitment  will  prevail  in  the  future, 
suggest  that  there  is  about  a  50  percent 


chance  of  preventing  further  decline  in 

mature  stoick  size  if  catches  between 

1994  and  2001  were  limited  to  1,200 

metric  tons  per  year  (mt/yr).  Lower 

catches  result  in  higher  oidds  of 

preventing  further  reductions  in 

spawning  stock.  The  allowable  catch  in 

1994  is.  1.995  mt.  The  allowable  catch 

in  1995  is  1.200  mt.  subject  to  scientific 

review  of  the  most  recent  assessment 

results. 

In  addition,  there  is  an  uncertainty 

about  the  proper  north-south  dividing 

line  between  the  tvestem  and  eastern 

populations.  In  recent  years.  Japanese 

vessels  have  harvested  a  substantial 

tonnage  of  bluefin  tuna  just  east  of  the 

original  N-S  line.  At  least  a  portion  of 

this  take  may  have  included  tima  from 

the  western  population. 

For  eastern  Atlantic  bluefin  tuna,  the 

1992  assessment  shows  great  variability 

in  the  abundance  of  the  youngest  age 

groups  (ages  1-4)  over  the  period  1970- 

91).  Estimates  of  abundance  of  fish  5 

years  old  or  older,  which  includes  most 

of  the  spawning  stock,  have  shown  a 

consistent  downward  trend,  the  average 

abundance  of  fish  5  years  old  or  older 

for  1990-92  being  about  one  half  the 

average  estimate  for  1970-72. 

Abundance  estimates  for  the  oldest  fish 

of  this  stock  (ages  10  and  older)  have 

shown  an  even  greater  downward  trend 

since  1970.  The  average  estimated 

abundance  of  fish  in  this  age  group  for 

the  period  1990-92  was  about  one  third 

of  the  average  estimate  for  the  1970-72 

period. 

Recent  (1991)  estimated  fishing 

mortality  rates  for  eastern  Atlantic 

bluefin  are  between  2  and  7  times  the 

common  fishing  mortahty  rate  reference 

levels  which  are  thought  to  result  in 

long-term  average  yields  near  maximum 

sustainable  yield  and  provide  adequate 

safeguards  against  recruitment  failure. 

Over  the  long  term,  fishing  mortality 

rates  as  high  as  those  estimated  are 

Ukely  to  result  in  increased  risks  of 

stock  collapse. 

At  COPS,  Sweden  proposed  the  listing 

of  the  western  Atlantic  population  of 

bluefin  tuna  in  Appendix  I  and  the 

eastern  Atlantic  population  in 

Appendix  II.  The  proposal  was 

withdrawn  by  Sweden  at  the  meeting 

based  on  a  set  of  conditions  which 

primarily  included  the  requirement  that 

"ICCAT  continue  its  initiatives,  with 

particular  emphasis  on  quota 

reductions,  to  restore  and  maintain 

Atlantic  bluefin  tuna  populations 
***** 

At  the  1993  Regular  Meeting  of 
ICCAT,  the  quota  for  take  of  the  species 
in  the  western  Atlantic  was  reduoad 
from  the  1991  level  by  25  percent  of 
1994  and  by  another  30  percent  for 


1995,  for  a  55  percent  total  reduction 
since  Sweden  submitted  its  resolution 
to  COPS.  In  addition,  the  quota  for 
Japanese  fishing  vessels,  in  the  central 
Atlantic  whose  harvest  had  been  450 
mt  annually  from  the  western  Atlantic 
and  about  1,000  mt  annually  from  the 
eastern  Atlantic,  was  capped  at  1.300  mt 
for  the  2-year  period  1994-95. 

Progress  was  made  on  other 
conservation  measures,  including  the 
development  of  a  Bluefin  Statistical 
Document  (similar  to  a  CITES  certificate 
of  origin),  which  would  be  required  by 
all  ICCAT  countries  for  the  importation 
of  bluefin  tuna.  This  document  is 
already  required  for  frozen  bluefin  tuna 
imports.  It  will  be  partially 
implemented  for  ftiesh  tuna  by  June 
1994.  and  full  implementation  is 
scheduled  for  December  1994,  when  the 
document  must  be  validated  by  the 
appropriate  government  official.  An 
intersessionai  meeting  is  scheduled  for 
spring  1994  to  discuss,  among  other 
things,  the  use  of  trade  measures  as  an 
enforcement  tool.  Thus,  a  proposal  to 
list  this  spedes  in  Appendix  II  may  not 
be  warranted  at  this  time  based  on  the 
progress  at  the  last  two  ICCAT  meetings. 

However.  ICCAT  has  not  yet  fully 
implemented  the  quota  reductions  or 
the  Bluefin  Statistical  Document 
Program,  and  other  measures  may  be 
necessary  for  ICCAT  to  take  with  respect 
to  non-ICCAT  coimtries  in  order  to 
supplement  the  existing  conservation 
regime.  Therefore,  the  Service  requests 
comments  on  the  merits  for  an 
Appendix  D  listing  of  the  entire  Atlantic 
population,  particularly  Mrith  res(>ect  to 
collecting  trade  date  concerning  non- 
ICCAT  countries. 

8.  Whale  Shark  (Rhincodon  typus) 

E3A  proposed  that  the  whale  shark  be 
considered  for  CITES  protection,  and 
subsequently  provided  a  draft  proposal 
to  include  this  species  in  Appendix  II. 
Whale  sharks  are  large  filter  feeders  and 
exist  in  the  temperate  seas  throughout 
the  world.  Whale  sharks  are  vulnerable 
to  commercial  harpoon  gear  and 
collisions  with  vessels.  Whale  sharks 
have  supported  small  to  medium 
commercial  fisheries  in  India.  Pakisfan, 
China,  the  Philippines,  and  Senegal, 
where  catches  may  be  increasing.  The 
flesh  is  eaten  fresh  or  after  being  slated 
and  dried. 

The  whale  shark  is  slow  growing  and 
may  produce  few  young,  and 
consequently,  may  be  easily 
overexploited.  The  NMFS  Fishery 
Management  Plan  for  Sharks  of  the 
Atlantic  Oceans  placed  whale  sharks  in 
the  large  coastal  sf)ecies  group,  and  this 
group  of  shariis  is  considered  to  be 
overfished  in  the  Northwest  Atlantic 
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and  to  have  declined  off  southern 
California.  However,  this  species  does 
not  appear  to  be  an  important  fisheries 
species. 

Because  of  the  recent  increases  in 
worldwide  catches  of  sharks  for  the 
meat  and  fins,  and  for  medicinal 
purposes,  the  Service  is  requesting 
information  this  species,  but  without 
more  specific  information  indicating 
population  declines  or  increases  in 
trade,  the  Service  may  not  have 
sufficient  information  to  warrant 
submission  of  a  proposal  for  this 
species. 

9.  Requiem  Sharks  (Carcharhinidae 
spp.)  and  Hammerhead  Sharks 
(Sphymidae  spp.) 

These  species  were  proposed  for 
review  for  inclusion  in  Appendix  II  or 
III.  by  the  National  Audubon  Society  in 
1991.  At  that  time,  the  Service  did  not 
believe  that  sufficient  information  was 
available  to  propose  these  species  for 
consideration  at  COPS.  However,  the 
Service  is  re-examining  this 
recommendation  in  preparation  for 
COP9. 

These  species  are  normally  targeted 
by  commercial  shark  longline  and 
gillnet  fisheries  and  are  also  subject  to 
take  in  recreational  fisheries.  The  NMFS 
Fishery  Management  Plan  for  Sharks  of 
the  Atlantic  Oceans  placed  these  sharks 
in  the  large  coastal  species  group,  but 
many  individuals  of  these  species  make 
extensive  migrations.  In  the  preparation 
for  development  of  the  management 
plan,  a  peer  review  of  effort  by  NMFS 
and  non-NMFS  experts  evaluated  the 
available  information  and  determined 
that  the  large  coastal  species  group  of 
sharks  was  overfished  in  the  Northwest 
Atlantic.  As  a  consequence,  catch 
quotas  imposed  for  the  large  coastal 
shark  species  were  set  at  levels 
representing  a  30  percent  drop  pattern. 
These  sharks  are  vulnerable  to 
overexploitation. 

Because  of  the  recent  increases  in 
worldwide  catches  of  sharks  for  the 
meat  and  fins,  and  for  medicinal 
purposes,  the  Service  is  requesting 
information  on  these  species.  However, 
without  more  specific  information 
indicating  specific  population  declines 
or  increases  in  trade,  the  Service  may 
not  have  sufficient  information  to 
warrant  submission  of  any  proposal  for 
these  species. 

10.  Freshwater  or  Pearly  Mussels 
(Family  Unionidae) 

The  bivalve  mollusc  family  Unionidae 
(pearly  mussels  or  naiads)  is  one  of  the 
most  diverse  mollusc  families  in  North 
America.  Their  geographic  distribution 
is  widespread;  naiads  are  found  in  most 


of  the  major  river  drainages  in  the 
Southeast  and  Midwest,  including  the 
Upper  Mississippi  drainage  system,  and 
as  far  west  as  Oklahoma  and  Texas. 
Members  of  this  family  also  occur  in 
Europe 

At  the  Sixth  Meeting  of  the 
Conference  of  the  Parties  in  1987,  the 
Ten- Year  Review  Committee  Chairman 
withdrew  a  proposal  to  remove  the  six 
unionid  species  listed  in  Appendix  II 
(with  the  other  26  species  remaining  in 
Appendix  I)  with  the  understanding  that 
the  United  States  would  review  the 
need  for  the  listings. 

Most  of  the  species  included  in 
Appendix  I  are  listed  as  endangered 
pursuant  to  the  U.S.  Endangered 
Species  Act,  and  two  of  the  species 
included  in  Appendix  II  are  now  listed 
as  endangered.  However,  seven  of  the 
Appendix  I  species  and  the  remaining 
four  Appendix  II  species  are  not  listed 
as  endangered  or  threatened  under  ESA. 
A  few  species  of  pearly  mussels  are 
valued  as  a  source  of  beads  for  the 
cultured  pearl  industry,  and  shells  of 
these  species  as  well  as  the  pearls  made 
from  such  shells  are  heavily  traded.  The 
Service's  concern  is  how  to  provide  the 
appropriate  protection  to  the 
endangered  pearly  mussels  without 
unnecessarily  regulating  the  trade  in  the 
few  commercially  valuable,  non- 
threatened  mussels. 

Mussel  shells  used  in  the  manufacture 
of  cultured  pearls  are  identifiable  by 
their  heavier,  all  white  shells,  and  they 
occur  in  larger  rivers  and  reservoirs 
with  few  species  of  endangered  mussels. 
Furthermore,  State  regulations  usually 
prohibit  the  collection  of  shells  from 
those  sections  of  rivers  with  significant 
populations  of  the  endangered  mussels. 
Even  with  these  and  other  State 
restrictions,  some  endangered  mussels 
may  be  harvested  by  the  divers; 
however,  it  is  believed  that  the  buyers 
exclude  shells  not  valuable  for  the 
making  of  pearl  beads,  and  the  exporters 
further  screen  all  shells  to  sort  thenj  into 
species  and  size  categories  to  fill 
specific  orders  from  foreign  buyers. 
Therefore,  the  likelihood  of  endangered 
mussels  being  exported  for  the  pearl 
industry  is  extremely  low. 

Rather,  the  potential  trade  threat  to 
the  endangered  species  may  be  from 
shell  collectors  and  the  use  of  shells  in 
the  jewelry  industry.  It  is  probably  only 
the  most  endangered  species  that  would 
be  affected  by  trade  for  collections,  and 
the  Service  is  endeavoring  to  determine 
whether  there  is  any  threat  to 
endangered  species  from  the  trade  in 
mussels  for  jewelry. 

There  are  about  58  endangered 
freshwater  mussels  and  another  53  that 
may  be  endangered  but  for  which 


definitive  status  information  is  not  yet 
available.  If  the  most  endangered  of 
these  species  may  be  affected  by  trade, 
having  the  species  listed  under  CITES 
would  provide  additional  protection  for 
the  species.  Therefore,  the  Service  is 
considering  preparing  a  proposal  to  list 
in  Appendix  I  only  the  most  endangered 
of  the  species  (thus,  downlisting  some 
of  the  present  Appendix  I  species)  and 
proposing  the  remainder  of  the  native 
species  for  inclusion  in  Appendix  II, 
except  those  clearly  identifiable  species 
exported  for  the  pearl  industry.  The 
basis  for  this  proposal  would  be  either 
because  of  status  of  the  species  or  for 
reasons  of  similarity  of  appearance.  The 
species  that  the  Service  is  considering 
excluding  are:  Actinonaias  ligamentina 
[=A.  carinata),  Amblema  plicata, 
Cyclonaias  tuberculata,  Elliptio 
crassidens,  Elliparia  lineolata, 
Fusconaia  ebena,  Fusconaia  flava, 
Ligumia  recta,  Megalonaias  nervosa, 
Obliquaria  reflexa,  Pleumbema 
cordatum,  Quadrula  apiculata, 
Quadrula  metanevra,  Quadrula 
nodulata.  Quadrula  pustulosa, 
Quadrula  quadrula,  and  Tritogonia 
verrucosa.  This  approach  provides  the 
shortest  list  (unless  the  entire  unionid 
taxon  were  listed,  which  would  add  an 
unnecessary  permit  burden),  and  the 
shorter  list  would  assist  enforcement 
officers  in  focusing  their  efforts.  This 
approach  would  also  involve 
downlisting  some  species  presently 
listed  in  Appendix  I.  An  alternative  may 
be  that,  for  those  species  where  there  is 
not  a  sufficient  probability  of  trade  to 
warrant  any  CITES  listing,  the  Ser\'ice 
might  propose  the  deletion  of  present 
Appendix  I  and  n  freshwater  mussel 
species. 

The  Service  would  especially 
appreciate  comments  as  to  whether 
information  already  available 
sufficiently  identifies  the  most 
endangered  species  so  that  further 
identification  of  these  species  by  listing 
them  in  Appendix  I  does  not  increase 
the  threat  from  collection.  Additional 
information  on  the  trade  in  shells  for  the 
jeweln,'  industry  would  be  appreciated, 
as  well  as  comments  on  the  above 
recommendations  for  species  to  be 
excluded  from  any  proposal  that  the 
Service  may  submit. 

11.  Tarantulas  (Brachypelma  spp.) 

The  Ser\'ice  has  been  considering 
listing  additional  Brachypelma  species 
to  address  look-alike  concerns.  As  a 
result  of  the  Service's  discussions,  a 
proposal  was  received  from  Dr.  Robert 
Wolff  of  Trinity  Christian  College,  Palos 
Heights,  Illinois,  to  list  all  members  of 
the  tarantula  genus  Brachypelma  (also 
known  as  Euathlus  and 
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Brachypelmides)  in  Appendix  n  of 
OTES.  Most  species  of  this  genus  have 
very  limited  distributions  within  the 
general  area  of  Central  America  from 
northern  Mexico  south  into  Colombia, 
and  are  known  only  from  a  very  limited 
geographic  region  within  a  single 
country.  The  very  limited  distributions 
of  these  species  places  each  in  greater 
danger  of  possible  extinction. 

Bmchypelma  tarantulas  are  ground- 
dwelling,  burrowing  spiders  occurring 
from  semi-desert  regions,  through 
tropical  dry  deciduous  forests,  to 
tropical  moist  forests.  The  red-haired 
Bmchypelma  tarantulas  are  very 
popular  as  pets.  They  are  long-lived 
spiders;  the  females  frequently  live  up 
to  20  years,  with  as  many  as  12  possible 
years  for  breeding.  The  males  are  only 
mature  for  a  single  breeding  season  and 
are  heavily  preyed  upon  during  their 
wanderings.  Whereas  up  to  400 
individual  eggs  may  be  produced  in 
each  egg  sac.  the  number  of  hatchlings 
surviving  to  adulthood  is  extremely 
small  (about  1  percent).  Therefore,  the 
loss  of  mature  individuals  from  a 
population  is  a  major  threat  to  the 
species;  larger  individuals  are  preferred 
by  the  pet  trade.  Several  species  in  the 
genus  are  poorly  described  or  virtually 
unknowrn,  and  no  thorough  population 
studies  have  been  conduiied  on  any  of 
the  species. 

Very  little  is  luiowrn  about  the  trade  in 
Brachypelma  tarantulas  and  most 
specimens  are  probably  coming  out  of 
Mexico  without  proper  documentation. 
Mexico  prevents  the  hunting  and  export 
of  tarantulas  without  a  permit.  At  the 
Fifth  Meeting  of  the  Conference  of  the 
Parties  (Buenos  Aires,  1985).  the  United 
States  proposed  the  inclusion  of 
Brachypelma  smithi  (the  red-kneed 
tarantula)  in  Appendix  II  because  of 
widespread  documented  trade.  The 
listing  of  all  Brachypelma  tarantulas 
would  eliminate  the  present  confusion 
over  identification  of  which  species  are 
entering  trade.  Most  species  within  the 
genus  are  easily  recognized  by  the  red 
or  reddish  hairs  on  the  legs  or  alnlomen. 
The  Service  is,  therefore,  considering 
the  listing  of  all  members  of  the  genus 
Brachypelma  in  Appendix  11  and  seeks 
information  on  the  effects  of  trade  on 
these  tarantulas,  especially  any  data  on 
the  volume  of  specimens  entering  trade. 

12.  Port-Orford-Cedar  (Chamaecyparis 
lawsoniana) 

In  response  to  the  July  15, 1993, 
notice  (53  FR  38112)  which  initiated 
listing  preparation  for  COF9,  the  Oregon 
Natural  Resources  Council  provided  a 
thorough  draft  proposal  to  include  the 
Lawson-cypress  or  Port-Orford-cedar 
[Chamaecyparis  lawsoniana)  in 


Appendix  U.  This  species  is  native  to 
southwestern  Oregon  and  northwestern 
California  within  a  general  coastal  area 
of  less  than  200  by  100  miles,  mostly 
from  about  COtos  Bay,  Oregon  south  to 
Areata,  California.  It  is  also  in 
cultivation  (and  has  a  number  of 
horticultural  varieties).  The  species  has 
been  reduced  both  in  range  and  by  over 
85  percent  in  natural  standing  volume, 
and  is  now  logged  almost  entirely  for 
export  (primarily  to  Japan).  An 
introduced  pathogen  (Phytophthora 
lateralis]  has  been  spreading 
particularly  along  waterways  and  as  a 
side  effect  of  soil  transport  by  vehicles 
and  logging  equipment.  The  main 
stimulus  for  the  logging  of  Port-Orford 
cedar  is  high  export  prices,  and  one 
important  stimulus  for  the  construction 
of  many  logging  roads  is  the  export  of 
raw  logs.  This  fungus  has  spread 
through  the  northern  and  western 
portions  of  the  tree  species'  range,  and 
it  has  infected  perhaps  20  percent  of  the 
remaining  coastal  stands.  The  root 
disease  is  virulent,  and  the  infected 
trees  cannot  be  cured.  By  the  mid-1 9BOs, 
an  estimated  60  percent  of  the  trees  of 
this  species  in  southwestern  Oregon's 
young-growth  forests  had  been  killed  by 
this  introduced  disease. 

The  Service  is  considering  submission 
of  a  proposal  to  list  the  U.S.  population 
of  this  species  and  its  logs,  sawnttvood, 
and  veneer  in  Appendix  11.  Information 
is  desired  particularly  on  populations 
that  are  functioning  naturally  and  are 
effectively  safe  from  habitat  loss, 
exploitation,  and  infection;  and  in 
addition,  information  is  requested  on 
the  location  of  U.S.  non-natural 
silvicultural  plantations  and  the  extent 
of  such  exports  from  them. 

13.  Bigjeaf  Mahogany  (Swietenia 
macrophyllo) 

American  mahogany,  the  genus 
Swietenia,  is  native  to  the  neotropics  (56 
FR  33898-33899,  July  24,  1991).  Two  of 
the  three  species  in  this  genus  are  listed 
in  GTES  Appendix  II:  Swietenia 
humilis  (Pacific  Coast  mahogany) 
including  its  parts  and  derivatives, 
which  occurs  in  Mexico  and  Ctnlral 
America;  and  Stxietenia  mohogoni 
(Caribbean  mahogany)  including  only 
its  logs,  sawn  wood,  and  veneer,  whirh 
occurs  on  some  Caribbean  islands  and 
extends  to  southern  Florida.  The 
unlisted  species,  Swietenia  macrophyllo 
(bigleaf  mahogany),  occurs  from  South 
America  to  Mexico;  it  apparently  forms 
hybrids  naturally  with  S.  humilis  in 
Costa  Rica.  In  the  Carribean,  S. 
mohogoni  seems  to  have  crossed 
spontaneously  with  introduced  S. 
macrophyllo  to  form  hybrids  that  have 
been  called  S.  aubrevilleana.  Swietenia 


species  and  hybrids  also  are  in 
cultivation  (and  may  be  locally 
naturalized);  some  are  grown 
ornamentally  and/or  silviculturally. 
Swietenia  macrophyllo  and  S.  mahogoni 
are  grown  with  limited  success  in 
plantations  in  the  tropics  of  the  New 
and  Old  Worlds. 

At  COP8.  Costa  Rica  and  the  United 
States  proposed  to  include  Swietenia 
macrophyllo  and  its  natural  hybrid  in 
Appendix  11;  the  U.S.  proposal  excluded 
the  Old  World  populations  and 
secondary  and  final  products  (e.g., 
finished  products  and  derivatives).  In  a 
preliminary  meeting  during  COP8.  all 
the  range  States  except  three  (Bolivia, 
Peru  and  Honduras)  tentatively 
supported  the  listing.  Costa  Rica 
decided  to  support  the  U.S.  proposal. 
However,  because  of  lack  of  sufficient 
consensus,  the  United  States  withdrew 
its  proposal  (cf.  57  FR  20443,  May  13. 
1992). 

In  response  to  the  July  15, 1993. 
notice  (58  FR  38112)  that  initiated 
listing  preparations  for  COP9,  the 
Natural  Resources  Defense  Council 
provided  a  new  extensive  draft  proposal 
to  include  the  neotropical  populations 
of  Swietenia  macrophyllo  and  its 
natural  hybrid  in  Appendix  II,  including 
only  the  timber  and  wood  processed  to 
the  first  stage  of  transformation  (i.e., 
primary  products),  such  as  logs,  wood 
in  the  rough,  sawn  wood,  veneer  sheets, 
and  plywood.  The  September  1993 
meeting  of  the  OTES  Plants  Committee 
favored  submission  of  a  proposal  for 
this  species. 

The  Service  regards  the  available 
information  and  data  sufficient  to 
support  reproposing  this  species  and  its 
natural  hybrid,  aid  believes  that  there  is 
increasing  understanding  of  the 
consequences  and  value  of  its  regulation 
under  OTES  Appendix  U.  The  United 
States  has  become  the  main  importer  of 
this  species,  and  the  Service  plans  to 
provide  a  draft  proposal  to  the  range 
States  for  their  comments.  Information 
is  desired  particularly  on  populations 
that  are  functioning  naturally  and  are 
effectively  safe  f.'om  habitat  loss  and 
exploitation. 

1 4.  African  Mahoganies 

The  Fauna  and  Flora  Preservation 
Society  provided  draft  proposals  to  list 
the  African  mahoganies  in  Appendix  II. 
African  mahoganies  include  the  genera 
Entandmphrogma  (about  11  species) 
and  Khaya  (about  6  species),  which  are 
native  to  the  tropics  of  Africa,  with 
Khaya  extending  to  the  Comoros  Islands 
and  Madagascar.  Some  of  the  1 7  species 
are  in  cultivation,  including  some 
silvicultural  plantations.  The  majority  of 
the  species  have  some  legal  protection 
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in  one  or  more  countries,  generally  with 
respect  to  their  export.  All  of  the  species 
have  been  declining  due  to  habitat 
conversion  and  selectively  varied 
commercial  exploitation,  and  nearly  all 
of  them  have  been  reported  to  be 
threatened  in  various  countries  and 
significant  portions  of  their  ranges. 

The  United  Nations  Food  and 
Agriculture  Organization  has  recognized 
the  need  to  conserve  most  Khaya  and 
some  Entnndrophragma  species,  being 
concerned  u  ith  their  genetic  erosion. 
The  September  1993  meeting  of  the 
CITES  Plants  Committee  reviewed  draft 
proposals  tor  these  genera,  and  favored 
the  circulaiicn  of  these  drafts  for  their 
possible  submission.  In  November  1993, 
Germany  circulated  tliem  to  the  range 
States  for  their  views.  The  Service  may 
join  with  Germany's  initiative,  or 
provide  draft  proposals  to  the  range 
States  by  April  1994  for  their  comments. 
Information  is  desired  particularly  on 
populations  of  each  species  that  are 
functioning  naturally  and  are  effectively 
safe  from  habitat  loss  and  exploitation. 

15.  S'on-native  aloes  (Aloe  spp.) 

All  species  of  Aloe  are  included  in  the 
CITES  appendices,  with  nearly  all  in 
Appendix  II,  including  the  plants  called 
Aloe  vera  (synonym  Aloe  barbadensin). 
The  genus  is  essentially  African  in 
range,  extending  to  Madagascar  and  the 
Arabian  Peninsula,  and  perhaps 
naturally  to  the  Canary  Islands.  Plants 
regarded  as  Aloe  vera  have  been  used 
for  millennia  and  the  yellow-flowered 
species  may  be  extinct  in  its  native 
range  in  the  wild;  it  may  have  been 
native  to  the  Canary <slands.  or  perhaps 
the  southern  Arabian  Peninsula  or 
northeastern  Africa  (e.g.,  Ethiopia), 
where  similar  species  occur. 

The  whole  plants  commonly  in  trade 
as  aloe  vera  are  of  artificially  propagated 
(or  also  naturalized)  origin.  Their 
regulation  has  become  an  enforcement 
burden.  To  deal  with  this  situation,  the 
Ser.ice  is  considering  submission  of  a 
proposal  by  June  1994  to  remove  the 


non-native  populations  of  i4/oe  that  are 
geographically  unrelated  to  the  general 
African  area.  Thus,  all  species  of  Aloe 
where  they  m-ay  be  native,  including  all 
of  Africa  considered  broadly  (e.g., 
including  neighboring  islands  such  as 
the  Canary  Islands  and  Socotra)  and  the 
Arabian  Peninsula,  would  continue  to 
be  regulated  by  CITES.  The  September 
1993  meeting  of  the  CITES  Plants 
Committee  favored  submission  of  some 
such  proposal  on  this  problem,  and  the 
conservation  committee  of  the 
International  Organization  for  Succulent 
Plant  Study  offered  to  assist  in  its 
preparation.  Information  is  requested  on 
whether  eAclusion  of  plants  from,  this 
non-native  population  of  Aloe  would 
sionificantiy  increase  risk  to  the  survival 
in  its  native  range  of  any  Aloe  (i.e., 
species,  subspecies,  botanical  variety,  or 
significant  population). 

Future  Actions 

The  Service  will  consider  all  available 
information  in  deciding  which 
proposals  warrant  consideration  by  the 
Parties.  The  U.S.  proposals  must  be 
submitted  to  the  CITES  Secretariat  by 
June  10, 1994,  for  consideration  at  the 
November  1994  meeting  of  the 
Conference  of  the  Parties  in  Fort 
Lauderdale.  Florida.  After  the  June  date, 
the  Service  will  publish  a  hirther 
Federal  Register  notice  to  announce  its 
decisions  on  the  potential  proposals 
discussed  above.  Persons  having  current 
biological  or  trade  information  about  the 
species  being  considered  are  invited  to 
contact  the  Service's  Office  of  Scientific 
Authority  at  the  above  address. 

The  primary  author  of  this  notice  is 
Dr.  Charles  W.  Dane.  Chief,  Office  of 
Scientific  Authority,  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
16U.S.C.  1531  etseq. 

List  of  Subjects  in  SO  CFR  Fart  23 

Endangered  and  threatened  species. 
Exports,  I.Tipcrts,  Treaties. 


Dated:  January  3, 1994. 
Mollie  H.  Beattie, 

Director. 

[FR  Doc.  94-1613  Filed  1-2&-94;  8:45  air.l  • 

BILLING  CODE  431»-6S-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285,  630,  and  678 
[I.D.011294A] 

Atlantic  Highly  Migratory  Species; 
Receipt  of  Petition  for  (Rulemaking; 
Correction 

AGENCY;  '.'ational  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmosjiheric  Administ-ation  (NOAA), 

Commerce. 

ACTION:  Correction  to  notice  of  receipt  of 

petition  for  rulemaking  and  request  for 

cqmm.ents. 

SUMMARY:  NMFS  corrects  the  notice  of 
receipt  of  petition  for  rulemaking  on 
issues  relating  to  Atlantic  highly 
migratory  species  published  on 
December  22, 1993  (58  FR  67761).  The 
National  Fishing  Association  (NFA) 
petitioned  NMFS  to  restrict  commercial 
net  fishing  in  certain  months  in  fi^e 
special  management  zones  defined  in 
the  petition  for  the  offshore  waters  of 
the  northwest  Atlantic  Ocean.  The 
petition  also  requests  mandatory 
logbooks  for  recreational  vessels  fishing 
for  certain  highly  migrator)'  species  and 
a  revised  definition  of  a  commercial 
fishing  vessel.  This  document  corrects 
the  longitude  and  latitude  coordinates 
of  the  rest.rictive  fishing  zones. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Lent.  301-713-2347. 

In  the  notice  of  receipt  of  petition  for 
rulemaking  published  December  22, 
1993,  which  was  the  subject  of  FR 
Document  93-31277.  on  page  67761,  the 
table  is  corrected  to  read  as  lollows: 


Zone 


A'ea 


Restrcted 
period 


Coordinates 


W.  Atlantis  to  Block 
Canyon 

Hudson  to  Toms  Can- 
yon   

Carteret  to  Baltimore 
Canyon  


7/1  to  10/15 


7/1  to  10/15 


7/1/ to  10/15 


40'  00'  N.  by  70'  33'  W.  to  41°  00'  N.  by  70'  30  W.  to  41'  00'  N.  by  7r  50'  W.  to  40°  30'  N. 
by  71°  50'  W.  to  40°  30'  N.  by  72°  00'  W.  to  40°  00'  N.  by  72°  00'  W.  to  40'  00'  N.  by  70° 
30'  W. 

39=  00'  N.  by  72'  00'  W.  to  40'  30'  N.  by  72°  00'  W.  to  40°  30'  N.  by  72°  30'  W.  to  40°  10'  N. 
by  72°  30'  W.  to  40°  10'  N.  by  73°  40'  W.  to  39°  00'  N.  by  73°  40'  W.  to  39°  00'  N.  by  72° 
00' W. 

38'  00'  N.  by  73°  00'  W.  to  38°  30'  N.  by  73°  00'  W.  to  38°  30'  N.  by  72°  50'  W.  to  39°  00'  N. 
by  72°  50'  W.  to  39°  00'  N.  by  74°  00'  W.  to  38°  00'  N.  by  74°  00'  W.  to  38°  00'  N.  by  73° 

00' W. 
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Zone 


Area 


Poormans  to  Korfofk 
Canyon  


Norfolk  to  ttie  Point 


Restricted 
period 


5/1  to  10/15  . 
5/1  to  10/15  . 


Coordinates 


37°  OC  N.  by  74"'  00'  W.  to  38°  00'  N.  by  74°  00'  W.  to  38»  GO'  N.  by  75°  00'  W  to  37°  00'  N 

by  75°  OC  W.  to  37°  00' N.  by  74°  00*  W. 
35°  00'  N.  by  74°4K)'  W.  to  37°  00'  N.  by  74°  00'  W.  to  37°  00'  N.  by  75°  15'  W.  to  35°  00"  N 

by  75°  15' W.  to  35°  00'  N.  by  74°  00'  W. 


Dated:  January  21,  1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-1649  Filed  1-26-94;  8:45  am] 
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Notices 


Federal  Register 
VoL  59.  No.  18 
Thursday.  January  27.  1994 


rhis  section  of  the  FEDERAL  REGISTER 
lontains  doctiments  other  than  rules  or 
xoposed  njles  that  are  applicable  to  the 
>ublic.  Notices  of  heanngs  and  investigations, 
;ommittee  meetings,  agency  decisions  and 
ulings,  delegations  of  auttwrity,  filing  of 
setitjons  and  applications  and  agency 
statements  of  organization  and  functions  are 
jxamples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 

FHE  UNITED  STATES 

Model  Procedure  and  Practice 
Regulations 

^GENCY:  Administrative  Conference  of 

the  United  States. 

IVCTION:  Notice  of  availability. 

summary:  The  Administrative 
Conference's  Model  Rules  Working 
Group  has  completed  a  set  of  model 
procedure  and  practice  regulations  for 
agency  adjudications. 
rO  OBTAIN  COPIES  OF  THE  MODEL 
REGULATIONS  CONTACT:  Susan  Mack. 
Administrative  Conference  of  the 
United  States.  2120  L  Street  NW.. 
Washington,  DC  20037.  or  (202)  254- 
7020. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
J.  Edles  or  Jeffrey  S.  Lubbers, 
Administrative  Conference  of  the 
United  States,  (202)  254-7020. 
SUPPLEMENTARY  INFORMATION:  A 
Working  Group  of  the  Office  of  the 
Chairman  of  the  Administrative 
Conference  has  completed  a  set  of 
model  procedure  and  practice 
regulations,  with  related  commentary, 
suitable  for  use  in  those  agency 
proceedings  that  offer  an  opportunity 
for  an  oral,  fact-finding  hearing  before 
an  agency  adjudicator,  whether 
conducted  pursuant  to  the 
Administrative  Procedure  Act.  other 
statutes,  or  agency  regulations  or 
practice.  Hearings  are  currently  held 
before  presiding  officers  at  scores  of 
federal  departments  and  agencies.  Each 
agency  has  its  own  set  of  procedure  and 
practice  rules  that  cover  essentially  the 
same  procedural  areas.  To  the  extent 
that  the  Conduct  of  hearings  at  these 
agencies  presents  similar  problems,  it 
appears  useful  to  formulate  a  set  of 
model  procedure  and  practice  rules  that 
addresses  common  procedural 
problems.  Such  model  regulations  can 
be  used  by  those  agencies  that  are  either 
required  to  establish  formal  procedures 


for  new  adjudicatory  programs  or 
interested  in  amending  their  existing 
rules  in  selected  areas.  Because  each 
agency  has  its  own,  unique  procedural 
needs,  the  model  rules  are  not  intended 
as  a  set  of  uniform  procedures.  Rather, 
they  are  designed  to  provide  a  set  of 
recommendations  that  can  be 
considered  by  agencies  in  light  of  their 
special  procedural  requirements. 

Dated:  January  24, 1994. 
Jeffrey  S.  Lubbers.  Research  Director. 
IFR  Doc.  94-1783  Filed  1-26-94;  8;45  am) 

BILUNQ  COOC  6110-01-W 


Committee  on  Rulemaking;  Public 
Meeting 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Wednesday.  February  9. 1994  at 
1:00  p.m. 

LOCATION:  Library  of  the  Administrative 
Conference.  2120  L  Street  NW..  suite 
500.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller.  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States.  2120  L  Street  NW.,  Suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  discuss  Professor  Roy  A. 
Schotlands  report  on  Exemption  8  of 
the  Freedom  of  Information  Act,  which 
covers  certain  bank  information.  The 
issue  is  whether  recommendations 
should  be  made  that  the  exemption  be 
modified  or  eliminated.  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meetings.  Minutes  of  the  meeting  will 
be  available  on  request. 


Dated:  January  24. 1994. 
Jc£Firey  S.  Lubbers, 
Research  Director. 

[FR  Doc.  94-1784  Filed  1.-26-94;  8:45  am) 
BILLING  CODE  ei10-01-W 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Loan  Guarantees  to  Israel  Notice  of 
Investment  Opportunity 

The  Government  of  Israel  (the  "GOI") 
wishes  to  select  a  financial  advisor  in 
connection  with  the  issuance  of  U.S. 
Agency  for  International  Development 
("USAID")-guaranteed  loans.  The 
USAID-guaranteed  loans  have  been 
authorized  by  Public  Law  102-391.  and 
are  being  provided  in  connection  with 
Israel's  extraordinary  humanitarian 
effort  to  resettle  and  absorb  immigrants 
into  Israel  from  the  republics  of  the 
former  Soviet  Union.  Ethiopia  and  other 
countries. 

The  legislation  authorizes  the 
guaranty  by  USAID  of  up  to  $10  billion 
principal  amount  of  loans  over  the  next 
five-year  period,  with  a  maximum  of  $2 
billion  in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOI's  selection  of 
a  financial  advisor  for  an  offering 
contemplated  to  be  made  under  the  five- 
year  authorization. 

The  GOI  would  like  to  receive 
proposals  from  interested  firms  on  an 
expedited  basis.  Proposals  must  be 
submitted  in  accordance  with  a  Request 
for  Proposals  available  from  the  GOI,  by 
February  4.  1994.  For  information 
regarding  the  submission  of  proposals, 
please  contact  Mr.  Eliahu  Ziv-Zitouk, 
Chief  Fiscal  Officer,  Ministry  of  Finance 
of  the  Government  of  Israel,  350  Fifth 
Avenue,  New  York,  N.Y.  10118  (fax: 
212/736-2759). 

The  selected  financial  advisor  will  not 
be  eligible  to  participate  in  the 
underwriting  of  the  guaranteed  loans. 

Additional  information  regarding 
USAED's  responsibilities  in  this 
guaranty  program  can  be  obtained  from 
the  undersigned: 

Room  3328,  New  State.  Washington,  DC 
20523-0030.  Telephone:  202/647- 
6504 
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Dated:  January  21, 1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Agency  for 

International  Development. 

(FR  Doc.  94-1918  Filed  1-26-94;  8;45  am] 

BILUNG  COOe  6116-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57a-830] 

Initiation  of  Antidumping  Duty 
Investigation:  Coumarin  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Januar>-  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  ].  Goldberger  or  Michelle 
Frederick,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC.  20230;  telephone  (202) 
482-4136  or  482-0186,  respectively. 

INrriATION  OF  INVESTIGATION: 

The  Petition 

On  December  30, 1993,  we  received  a 
petition  filed  in  proper  form  by  Rhone- 
Poulenc  Specialty  Chemicals  Co. 
(petitioner).  Petitioner  submitted 
amendments  to  the  petition  on  January 
13  and  14,  1994.  In  accordance  with  19 
CFR  353.12,  petitioner  alleges  that 
imports  of  coumarin  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
such  imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry. 

Petitioner  staled  that  it  has  standing 
to  file  the  petition  because  it  is  an 
interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and  the 
petition  is  filed  on  behalf  of  the  U.S. 
indu.stry  producing  the  product  subject 
to  this  investigation.  If  any  interested 
party,  as  described  under  paragraphs 
(C),  (D),  (E),  or  (F)  of  section  771(9)  of 
the  Act,  wishes  to  register  support  for, 
or  opposition  to.  this  petition,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  coumarin.  Coumarin  is 
an  aroma  chemical  with  the  chemical 


formula  C^HeOj  that  is  also  known  by 
other  names,  including  2H-1- 
benzopyran-2-one.  1,2-benzopyrone,  cis- 
o-coumaric  acid  lactone,  coumarinic 
anhydride,  2-Oxo-l,2-benzopyran,  5,6- 
benzo-alpha-pyrone,  ortho-hydroxyc 
innamic  acid  lactone,  cis-ortho- 
coumaric  acid  anhydride,  and  tonka 
bean  camphor. 

All  forms  and  variations  of  coumarin 
are  included  within  the  scope  of  the 
petition,  such  as  coumarin  in  crystal, 
flake,  or  powder  form,  and  "crude"  or 
unrefined  coumarin  (i.e.  prior  to 
purification  or  crystallization). 
Excluded  from  the  scope  are 
ethylcoumarins  (C11H10O2)  and 
methylcoumarins  (C10HKO2).  Coumarin 
is  classifiable  under  subheading 
2932.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
(USP)  on  average  unit  prices  derived 
from  U.S.  Census  import  statistics,  and 
on  price  lists  from  U.S.  Importers  of 
coumarin. 

Petitioner  contends  that  the  foreign 
market  value  (FMV)  of  PRC-produced 
imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act.  which 
concerns  non-market  economy  (NME) 
countries.  The  PRC  is  presumed  to  be  an 
NME  within  the  meaning  of  section 
771(18)(C)  of  the  Act.  and  the 
Department  has  treated  it  as  such  in 
previous  investigations  (see.  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Accessories 
Thereof  from  the  PRC,  58  FR  37908  (July 
14. 1993)).  In  the  course  of  this 
investigation,  parties  will  have  the 
opportunity  to  address  this  NME 
presumption  and  provide  relevant 
information  and  argument  on  this  issue. 
In  addition,  parties  will  have  the 
opportunity  in  this  investigation  to 
submit  comments  on  whether  FMV 
should  be  based  on  prices  or  costs  in  the 
NME  (see  Amendment  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Amendment  to  Antidumping 
Duty  Order:  Chrome-Plated  Lug  Nuts 
from  the  People's  Republic  of  China,  57 
FR  15052  (April  24,  1992)). 

Because  of  the  extent  of  central 
control  in  an  NME,  the  Department 
further  considers  that  a  single 
antidumping  margin,  should  there  be 
one,  is  appropriate  for  ail  exporters  from 
the  NME.  Only  if  individual  NME 


exporters  are  free  of  central  government 
ownership  and  can  demonstrate  an 
absence  of  central  governmental  control 
with  respect  to  the  pricing  of  exports, 
both  in  law  and  in  fact,  will  they  be 
considered  eligible  for  separate,  owner- 
specific  deposit  rates.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China, 
September  20,  1993,  (58  FR  48833)  for 
a  discussion  of  the  information  the 
Department  considers  appropriate  to 
warrant  calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act,  FMV  in  NME  cases  is  based  on 
NME  producers'  factors  of  production 
(valued  in  a  market  economy  country). 
Absent  evidence  that  the  PRC 
goverrunent  determines  which  factories 
shall  produce  for  export  to  the  United 
States,  we  intend,  for  purposes  of  this 
investigation,  to  base  FMV  only  on 
those  factories  in  the  PRC  which  are 
known  to  produce  coumarin  for  export 
to  the  United  States. 

Petitioner  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production.  The  factors  of  production 
used  by  petitioner  were  based  on 
petitioner's  experience  at  its 
manufacturing  facility,  which  it  states  is 
comparable  to  the  PRC  production 
process. 

In  valuing  the  factors  of  production, 
petitioner  used  India  as  the  surrogate 
country.  For  purposes  of  this  initiation, 
we  have,  pursuant  to  section  773(c)(4)  of 
the  Act,  accepted  India  as  an 
appropriate  surrogate  country  because 
its  economy  is  comparable  to  the  PRCs. 

Petitioner's  FMV  consisted  of  the  sum 
of  materials,  labor,  energy,  utilities, 
overhead,  general  expenses,  profit,  and 
packing.  In  accordance  with  the 
hierarchy  preferred  for  valuing  factors 
(set  forth  in  the  notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  From  the  People's 
Republic  of  China,  57  FR  21058  (May 
18,  1992)  (Comment  4)).  petitioner 
relied  where  possible  on  publicly 
available  information.  Where  such 
information  was  unavailable,  petitioner 
relied  on  its  own  cost  or  experience. 

Pursuant  to  section  773(c)(1)  of  the 
Act,  petitioner  added  to  the  labor  and 
material  costs  the  statutory  minima  of 
10  percent  for  general  expenses  and 
eight  percent  for  profit,  as  well  as  an 
amount  for  packing  based  on  import 
statistics  from  India. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
the  merchandise  is  being,  or  is  likely  to 
be.  sold  at  less  than  fair  value.  Based  on 
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ur  analysis  of  information  submitted  in 
ie  petition  amendment,  we  found  it 
ecessary  to  conduct  further  research 
jgarding  the  pricing  of  certain  factors 
f  production  upon  which  FMV  was 
ased.  Subsequent  to  that  research, 
etitioners  submitted  amendments  to 
le  petition  including  additional  price 
iformation.  The  comparison  of  USP 
nd  FMV  in  the  petition,  as  amended, 
idicates  margins  of  33.59%  to 
44.37%.  If  it  becomes  necessary  at  a 
Iter  date  to  consider  the  petition  as  a 
ource  of  best  information  available 
BIA),  we  may  review  all  of  the  bases  for 
JSP  and  FMV  in  determining  BIA. 

nitiation  of  Investigation 

We  have  examined  the  petition  on 
oumarin  and  have  found  that  it  meets 
he  requirements  of  section  732(b)  of  the 
^ct.  Therefore,  we  are  initiating  an 
ntidulijping  duty  investigation  to 
letermine  whether  imports  of  coumarin 
rom  the  PRC  are  being,  or  are  likely  to 
le,  sold  in  the  United  States  at  less  than 
air  value. 

TC  Notification 

Section  732(d)  of  the  Act  requires  us 
0  notify  the  International  Trade 
Commission  (ITC)  of  this  action,  and  we 
tave  done  so. 

'reliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  February 
i4, 1994.  whether  there  is  a  reasonable 
ndication  that  imports  of  coumarin 
rom  the  PRC  are  materially  injuring,  or 
hreaten  material  injury  to.  a  U.S. 
ndustry.  Any  ITC  determination  which 
s  negative  will  result  in  this 
nvestigation  being  terminated; 
)therwise,  this  investigation  will 
Droceed  according  to  statutory  and 
egulatory  time  limits. 

This  notice  is  published  pursuant  to 
action  732(c)(2)  of  the  Act  and  19  CFR 
353. 13(b). 

Dated:  January  t9. 1994. 
loseph  A.  Sp«trini, 

'\cting  Assistant  Secretary  for  Import 

administration. 

FR  Doc.  94-1780  Filed  1-26-94:  8:45  am) 

iKimo  cooe  ssio-os-p 

:C-307-810] 

Preliminary  Negative  Countervailing 
Duty  Determination:  Phthalic 
Anhydride  from  Venezuela 

ivGENCY:  Import  Administration, 
[ntemational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  M.  Heim  or  Cynthia  Thirumalai, 


Office  of  Countervailing  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B099. 14th  Street 
and  Constitution  Avenue,  NVV.. 
Washington,  DC  20230;  telephone  (202) 
482-3798  or  482-4087,  respectively. 

PRELIMINARY  DETERMINATION 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (58  FR 
60845.  November  18,  1993).  the 
following  events  have  occurred. 

On  November  23,  1993,  we  issued  a 
questionnaire  to  the  Government  of 
Venezuela  ("GOV")  in  Washington,  DC. 
concerning  petitioners'  allegations.  On 
January  5, 1994,  we  received  responses 
from  the  GOV  and  Oxidaciones 
Organicas.  C.A.  (Oxidor). 

Scope  of  Investigations 

For  purposes  of  this  investigation, 
phthalic  anhydride  ("PA")  is  an 
aromatic  synthetic  organic  chemical 
usually  produced  from  a  primary 
petrochemical  called  orthoxylene, 
although  sometimes  it  is  produced  from 
naphthalene.  PA  is  predominately  used 
in  the  production  of  plasticizers, 
unsaturated  polyester  resins,  and  alkyd 
resins,  which  in  turn  are  generally  used 
to  produce  plastics  and  paints.  The 
subject  PA  is  produced  in  two  physical 
forms,  molten  and  flaked. 

The  PA  subject  to  this  investigation  is 
currently  classified  under  subheading 
2917.35.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Injury  Test 

On  August  31,  1990,  Venezuela 
became  a  contracting  party  to  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Since  qualification  as  a 
"country  under  the  Agreement"  under 
section  701(b)(3)  requires  a  finding  that 
the  GATT  does  not  apply  between  the 
United  States  and  the  country  from 
which  the  subject  merchandise  is 
imported,  Venezuela  is  no  longer 
eligible  for  treatment  as  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)(3).  However, 
because  Venezuela  is  a  GATT 
contracting  party  and  the  merchandise 
under  investigation  is  nondutiable,  the 
ITC  is  required  to  determine  whether, 
pursuant  to  section  303(a)(2),  imports  of 
this  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  December 
1, 1993,  the  ITC  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 


United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
PA  from  Venezuela. 

Petitioners 

Petitioners  are  Aristech  Chemical 
Corporation,  BASF  Corporation. 
Koppers  Industries,  Inc.  and  Stepan 
Company.  Petitioners  state  that  they 
represent  75  percent  of  the  domestic 
phthalic  anhydride  industry. 

Respondents 

The  Government  of  Venezuela  and 
Oxidor  are  respondents.  While  there  are 
two  producers  of  PA  in  Venezuela, 
Oxidor  accounted  for  over  85  percent  of 
exports  to  the  United  States  during  the 
POI  and,  hence,  was  selected  as  the  sole 
respondent. 

Analysis  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  \je 
are  measuring  bounties  or  grants,  the 
period  of  investigation  ("the  POI"),  is 
April  1, 1992  to  March  30.  1993.  which 
corresponds  to  Oxidor"s  fiscal  year. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

/.  Program  Preliminarily  Determined  Not 
To  Be  Countervailable 

Preferential  Pricing  of  Orthoxylene 
Feedstock 

Petitioners  alleged  that  the 
government-owned  petrochemical 
company.  Petroquimica  de  Venezuela, 
C.A.  ("Pequiven").  is  selling 
orthoxylene  (an  input  product  to  PA)  to 
Venezuelan  producers  of  PA  at 
preferential  prices. 

In  its  response,  the  GOV  stated  that, 
within  Venezuela.  Pequiven  sells 
orthoxylene  to  only  two  customers,  both 
of  which  produce  PA.  Furthermore,  it 
stated  that  the  prices  that  Pequiven 
charges  these  companies  are  tied  to 
international  prices  for  orthoxylene. 
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In  order  to  determine  whether  the 
GOV,  through  the  state-owned 
company,  Pequiven,  provided 
orthoxylene  to  PA  producers  at 
preferential  prices,  we  followed  the 
hierarchy  for  determining  benchmark 
prices  as  found  in  §  355.44(f)  of  the 
Department's  Proposed  Regulations  (54 
FR  23381.  May  31. 1989).  The 
Department's  preferred  benchmark  is 
the  non-specific  price  that  the 
government  charges  to  the  same  or  other 
users  of  the  same  good  within  the 
political  jurisdiction.  As  noted  above, 
wilhin  Venezuela.  Pequiven  sells 
orthoxylene  only  to  the  two  PA 
producers.  Both  PA  producers  are 
charged  the  same  price  by  Pequiven.  As 
a  result,  we  do  not  have  a  non-specific 
price  to  use  as  a  benchmark. 

In  the  absence  of  a  non-specific  price, 
the  Department  normally  looks  to  the 
alternative  benchmarks  listed  in 
§  355.44(0(2)  of  the  Proposed 
Regulations.  The  first  alternative  listed 
in  the  Proposed  Regulations  is  the  price 
charged  by  the  same  seller  for  a  similar 
or  related  good  adjusted  for  any  cost 
differences.  The  petition  identified 
paraxylene  and  mixed-xylene  as  two 
similar  products.  While  Pequiven  agrees 
that  these  two  products,  in  addition  to 
metaxylene,  are  similar  products  to 
orthoxylene,  it  does  not  produce  or  sell 
those  products.  Pequiven  did  not 
identify  any  other  similar  products. 
Therefore,  we  were  unable  to  use  this 
approach  to  calculate  a  benchmark. 

The  second  alternative  listed  in  the 
Proposed  Regulations  is  the  price 
charged  within  the  jurisdiction  by  other 
sellers  for  an  identical  good  or  service. 
As  stated  in  Carbon  Black  from  Mexico; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (51  FR 
13269.  April  18. 1986),  "Itlhese  other 
sellers  may  include  private  sellers 
within  the  jurisdiction  or  foreign  sellers 
selling  into  the  jurisdiction  *  *  *" 
Pequiven  is  the  only  domestic  producer/ 
seller  of  orthoxylene  in  Venezuela. 
However,  orthoxylene  was  imported 
into  Venezuela  during  the  POI. 

The  GOV  provided  U.S.  export 
statistics  on  shipments  of  orthoxylene  to 
Venezuela  during  the  period  1992-1993. 
From  these  statistics,  we  used  the 
information  on  the  one  entry  that 
occurred  during  the  POI  to  calculate  a 
benchmark  price  since  this  price  reflects 
"a  price  chairged  within  the  jurisdiction 
by  other  sellers  for  an  identical  good." 
This  import  into  Venezuela  from  the 
United  States  was  reported  on  a  FAS 
basis.  Therefore,  we  added  an  amount 
for  ocean  freight  and  insurance  ttom  the 
United  States  to  Venezuela.  The  amount 
for  ocean  freight  and  instirance  was 
obtained  from  an  independent  shipping 


company  (see  memorandum  from  case 
analyst  to  the  file,  January  13,  1994). 

We  then  compared  the  adjusted 
import  price  to  the  price  Pequiven 
charged  for  orthoxylene  in  the  month 
that  orthoxylene  was  exported  from  the 
United  States.  Based  on  this 
comparison,  we  found  that  Pequiven's 
price  was  greater  than  the  price  of 
imported  orthoxylene. 

For  the  purposes  of  this  preliminary 
determination,  we  find  the  use  of  a 
single  import  price  to  be  a  sufficient 
basis  for  our  analysis.  We  examined 
prices  in  the  largest  international 
markets  for  orthoxylene  and  found 
minimal  price  fluctuations  during  the 
POI.  In  addition,  the  import  price 
approximated  the  prices  in  these 
markets. 

Furthermore,  as  stated  above. 
Pequiven  ties  its  domestic  prices  to 
international  prices.  Therefore,  we 
would  expect  to  find  only  negligible 
differences  between  the  price  Pequiven 
charges  domestically  and  the  price  of 
imports  into  Venezuela.  To  test  this 
assumption,  we  averaged  U.S.  import 
prices  for  the  three  months  in  which  we 
had  data  (one  within  the  POI  and  two 
within  two  months  of  the  POI  on  either 
side).  We  compared  this  average  to  the 
average  price  Pequiven  charged  in  the 
same  three  months  and  found  that 
Pequiven's  average  price  was  greater 
than  the  average  price  of  the  imports 
from  the  United  States.  Therefore,  we 
find  that  the  GOV,  through  Pequiven, 
did  not  provide  orthoxylene  to  PA 
producers  at  preferential  rates  during 
the  POI. 

//.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
producers  or  exporters  in  Venezuela  of 
the  subject  merchandise  did  not  receive 
benefits  during  the  POI  for  exports  of 
the  subject  merchandise  to  the  United 
States  under  the  following  programs: 

A.  FINEXPO  Preferential  Short-Term 
Export  Loans 

B.  FINEXPO  Preferential  Long-Term 
Export  Loans 

C.  Excessive  Tariff  Drawback 

D.  Preferential  Tax  Exemptions  Under 
the  1966  Income  Tax  Law 

Because  we  find  that  the  GOV  did  not 
provide  orthoxylene  at  preferential  rates 
and  all  other  programs  were  not  used, 
we  preliminarily  determine  that  no 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manubcturers.  producers, 
or  exporters  of  PA  from  Venezuela. 


VerificatioB 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38. 
any  interested  party  or  U.S.  Government 
agency  may  submit  case  briefs  or  other 
written  comments  with  ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  nonproprietary  version  to 
the  Assistant  Secretary  no  later  than 
March  25. 1994,  and  rebuttal  briefs  no 
later  than  March  30. 1994.  In 
accordance  with  19  CFR  355.38(b).  we 
will  hold  a  public  hearing,  if  requested 
by  an  interested  jjarty.  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  Monday.  April  4.  1994.  at  1 
p.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  Requests  should  contain:  (1) 
The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19  ' 
CFR  355.38(b).  oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  703(0  of  the  Act  (19 
U.S.C.  167lb(0). 

Dated:  Ianuar>'  18.  1994. 
)oscph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc  94-1779  Filed  1-26-94;  8;45  ami 
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(A-68&-091] 

Large  Electric  Motors  From  Japan; 
Amendment  to  Notice  of  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Amendment  to  notice  of  intent 

to  revoke  antidumping  duty  order. 


3844  Federal  Register  /  Vol.  59,  No.  18  /  Thursday,  January  27,  1994  /  Notices 


SUMMARY:  The  Department  of  Commerce 
is  correcting  its  December  27,  1993 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  large  electric 
motors  from  Japan. 

EFFECTIVE  DATE:  January  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  cf  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION:  On 
December  27, 1S93,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  large  electric 
motors  from  Jap,nn.  Two  clerical  errors 
appeared  in  that  notice  with  regard  to 
the  deadline  for  filing  objections  to  the 
revocation  of  this  order.  As  a  result,  the 
Department  is  making  amendments  to 
that  notice.  The  second  paragraph  of  the 
summary  section  is  being  amended  to 
read  as  follows: 

Domestic  interested  parties  who  object  to 
this  revocation  must  submit  their  comments 
in  writing  no  later  than  thirty  days  from 
January  27,  1994. 

The  first  paragraph  of  the  section 
titled  "opportunity  to  object"  is  being 
amended  to  read  as  follows: 

No  later  than  thirty  days  from  January  27. 
1994.  domestic  interested  parties  as  defined 
in  §  353.2(k)  (3),  (4),  (5).  and  (6)  of  the 
Department's  regulations  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

The  third  paragraph  of  the  section 
titled  "opportunity  to  object"  is  being 
amenJtfd  to  read  as  follows: 

No  interested  parties  requested  an 
administrative  review  in  accordance  with  the 
Department's  notice  of  opportunity  to  request 
administrative  review  by  the  end  of  the 
anniversary  month.  If  domestic  int»;rcsted 
parties  do  not  object  to  the  Departments 
intent  to  revoke  within  thirty  days  from 
January  27.  1994,  we  shall  conclude  that  the 
order  is  no  longer  cf  interest  to  interested 
parti<;s  and  shall  proceed  with  revocation 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  January  21, 1994. 
Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  94-1778  Filed  1-26-94;  845  ami 
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[A-401-004] 

staples  and  Staple  Machines  From 
Sweden;  Amendment  to  Notice  of 
intent  To  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 

ACTION:  Amendment  to  notice  of  intent 
to  revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  correcting  its  December  27,  1993 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  staples  and 
staple  machines  from  Sweden. 

EFFECTIVE  DATE:  January  27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Moore,  or  Tom  Futtner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION:  On 
December  27, 1993,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  staples  and 
staple  machines  from  Sweden.  A 
clerical  error  appeared  in  that  notice 
with  regard  to  the  deadline  for  filing 
objections  to  the  revocation  of  this 
order.  As  a  result,  the  Department  is 
making  amendments  to  that  notice.  The 
second  paragraph  of  the  summary 
section  is  being  amended  to  read  as 
follows: 

Domestic  interested  parties  who  object  to 
this  revocation  must  submit  their  comments 
in  writing  no  later  than  thirty  days  from 
January  27,  1994. 

-  The  first  paragraph  of  the  set;tion 
titled  "opportunity  to  object"  is  being 
amended  to  read  as  follows: 

No  later  than  thirty  days  from  Jaunary  27, 
1994,  domestic  interested  parties  as  defined 
in.§  353.2(k)  (3),  (4).  (5),  and  (6)  of  the 
EK^partment's  n^ulations  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

The  third  paragraph  of  the  section 
titled  "opportunity  to  object"  is  being 
amended  to  read  as  follows: 

No  interested  parties  requested  an 
administrative  review  in  accordance  with  the 
Department's  notice  of  opportunity  to  request 
administrative  review  by  the  end  of  the 
anniversary  month.  If  domestic  interested 
parties  do  not  object  to  the  Department's 
intent  to  revoke  within  thirty  days  from 
January  27, 1994,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to  interested 
parties  and  shall  proceed  with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 


Dated:  January  21,  1994. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-1777  Filed  1-26-94;  8:45  ami 
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[A-351-825,  A-633-810,  A-475-813,  A-688- 
833  and  A-469-8051 

Initiation  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Bar 
From  Brazil,  India,  Italy,  Japan  and 
Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  January  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  Shawn  Thompson, 
Office  of  Antidumping  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1756,  or 
(202) 482-3965. 

INITIATION  OF  INVESTIGATIONS: 

The  Petitions 

On  December  30,  1993,  we  received 
petitions  filed  in  proper  form  by  five 
producers  of  stainle-ss  steel  bar  (AL  Tech 
Specialty  Steel  Corp  ,  Carpenter 
Technology  Corp.,  Republic  Engineered 
Steels,  Slater  Steels  Corporation  and 
Talley  Metals  Technology,  Inc.)  and  one 
labor  union  (United  Steelworkers  of 
America,  AFL-CIO/CLC)  (collectively, 
petitioners).  On  January  4,  1994,  and 
January  7, 1994,  Electralloy  Corp.  and 
the  Crucible  Specialty  Metals  Division 
of  the  Crucible  Materials  Corp., 
respectively,  notified  the  Department 
that  they  are  also  petitioners  in  these 
investigations.  In  accordance  with  19 
CFR  353.12.  the  petitioners  allege  that 
imports  of  stainless  steel  bar  from 
Brazil,  India,  Italy,  Japan  and  Spain  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

The  petitioners  have  stated  that  they 
have  standing  to  file  the  petitions 
because  they  are  interested  parties,  as 
defined  under  sections  771(9)(C)  and 
771(9)(D)  of  the  Act,  and  because  the 
petitions  were  filed  on  behalf  of  the  U.S. 
industry  producing  the  product  subject 
to  these  investigations.  If  any  interested 
party,  as  described  under  paragraphs 
(C),  (D),  (E),  or  (F)  of  section  771(9)  of 
the  Act,  wishes  to  register  support  lor. 
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or  opposition  to.  these  petitions,  it 
should  file  a  written  notification  with 
the  Acting  Assistant  Secretary  for 
Import  Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  ht>m  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Period  of  Investigation 

The  period  of  investigation  is  July  1. 
1993  to  December  31. 1993. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  term  "stainless  steel  bar"  means 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  Hat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  stainless  steel  bar  subject  to  these 
investigations  is  currently  classifiable 
under  subheadings  7222.10.00. 
7222.20.00  and  7222.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although-the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

For  purposes  of  these  initiations  we 
are  considering  the  subject  merchandise 
to  be  one  class  or  kind  of  merchandise. 
We  invite  interested  parties  to  comment 
on  this  issue  by  March  25, 1994. 


United  States  Price  and  Foreign  Market 
Value 

Brazil 

Petitioners  based  United  States  price 
(US?)  on  January-March  1993  invoices 
issued  by  the  U.S.  subsidiary  of  Acos 
Villares  SA  (Villares),  a  BraziUan 
producer  of  stainless  steel  bar,  to  an 
unrelated  U.S.  customer.  Since  USP  was 
based  on  C&F  terms  of  sale,  petitioners 
deducted  from  USP  amounts  for  U.S. 
duty,  ocean  freight,  marine  insurance, 
and  harbor  maintenance  and  U.S. 
merchandise  processing  fees. 

Petitioners  used  Villares'  delivered 
home  market  prices  as  the  basis  for 
FMV.  These  prices  and  related  expenses 
were  contained  in  a  market  research 
report.  FMV  was  based  on  actual  tax- 
exclusive,  May-June  1993  deUvered 
sales  prices  of  Villares  to  unrelated 
customers  in  Brazil.  Petitioners 
deducted  from  FMV  an  amount  for 
inland  freight. 

Petitioners  indicate  that  the  home 
market  price  used  for  FMV  was  reported 
in  U.S.  dollars,  thus  taking  into  account 
Brazil's  hyperinfiationary  economy. 

Based  on  a  comparison  of  USP  to 
FMV.  the  dumping  margin  alleged  by 
petitioners  for  stainless  steel  bar  from 
Brazil  is  19.43  percent. 

India 

Petitioners  calculated  USP  based  on 
two  different  methodologies.  First, 
petitioners  obtained  a  July  1993  U.S. 
price  quote  for  stainless  steel  bar  from 
India  to  an  unrelated  U.S.  customer. 
Since  the  prices  were  quoted  C&F  for 
delivery  to  the  east  or  west  coast  of  the 
United  States,  petitioners  deducted  from 
USP  amounts  for  import  duties,  ocean 
freight,  marine  insurance,  and  harbor 
maintenance  and  U.S.  merchandise 
processing  fees. 

Petitioners  calculated  a  second 
weighted-average  USP  using  the  average 
import  values  of  stainless  steel  bar  from 
India  for  August  and  September  1993. 
The  unit  values  were  derived  from  U.S. 
Department  of  Commerce  import 
statistics. 

Petitioners  used  Indian  home  market 
prices  for  stainless  steel  bar  ht)m 
Mukand  Ltd..  the  largest  stainless  steel 
bar  producer  in  India,  as  the  basis  for 
FMV.  These  prices  were  contained  in  a 
market  research  report.  Petitioners 
deducted  from  these  prices  taxes, 
insurance,  freight,  and  a  distributor's 
margin  based  on  information  in  the 
market  research  report.  Because  the 
comparison  of  USP  and  FMV  involved 
non-identical  merchandise,  petitioners 
made  an  adjustment  for  differences  in 
merchandise  based  on  information 
contained  in  the  market  research  report. 


For  purposes  of  this  initiation,  we 
have  accepted  petitioners'  calculation  of 
USP  based  on  tne  first  methodology. 
Accordingly,  the  range  of  dumping 
margins  of  stainless  steel  bar  from  India 
based  on  a  comparison  of  USP  to  FMV 
alleged  by  petitioners  under  this 
methodology  is  11.26  to  21.02  percent. 

Italy 

Petitioners  based  USP  on  price 
quotations  for  U.S.  sales  made  by  Cogne, 
an  Itahan  producer  of  stainless  steel  bar. 
to  an  unrelated  U.S.  customer.  Since 
these  USPs  were  quoted  FOB  duty  paid, 
petitioners  deducted  the  apphcable 
import  duties. 

Petitioners  calculated  FMV  using  two 
methodologies.  First,  petitioners  used 
Cogne 's  delivered  home  market  prices 
as  the  basis  for  FMV.  These  prices  were 
contained  in  a  market  research  report. 
Petitioners  deducted  from  these  prices 
inland  freight  and  insurance  based  on 
information  contained  in  the  same 
report. 

Second,  petitioners  based  FMV  on 
constructed  value  (CV).  Petitioners  used 
CV  because  they  alleged  that  Cogne's 
home  market  sales  are  being  made  at 
prices  below  the  cost  of  production 
(COP).  Petitioners  also  allege  that 
another  Italian  company.  Bolzano,  is 
making  home  market  sales  of  stainless 
steel  bar  at  prices  below  the  COP.  These 
allegations  are  based  on  a  comparison  of 
home  market  prices  for  Cogne  and 
Bolzano,  obtained  from  the  market 
research  rep)ort.  with  COP.  COP  was 
based  on  the  COP  of  an  efficient  U.S. 
producer  of  stainless  steel  bar,  adjusted 
for  known  differences  in  costs  between 
the  United  States  and  Italy.  Where 
petitioners  calculated  CV.  they  used  the 
COP  derived  from  this  U.S.  producer 
and  added  the  statutory  minimum  of 
eight  percent  for  profit. 

The  Department  is  initiating  COP 
investigations  for  the  two  companies 
where  petitioners  provided  company- 
specific  home  market  prices,  contingent 
upon  whether  these  companies  become 
respondents  in  this  investigation.  The 
Department  is  not  initiating  COP 
investigations  for  those  companies  and 
exporters  where  f)etitioners  did  not 
provide  company-specific  home  market 
prices. 

Petitioners  allege  a  price-to-price 
dumping  margin  for  stainless  steel  bar 
from  Italy  of  15.15  percent.  Petitioners 
allege  a  price-to-CV  dumping  margin  of 
157.03  p)ercent. 

Japan 

Petitioners  based  USP  on  June  1993 
sales  invoices  from  Daido  Steel  Sheet 
Corporation  (Daido).  a  Japanese 
producer  of  stainless  steel  bar,  to  an 
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unrelated  U.S.  customer.  Since  the  USPs 
were  quoted  ex-dock,  duty  paid,  Los 
Angeles,  petitioners  deducted  from  USP 
amounts  for  U.S.  duty,  ocean  freight, 
marine  insurance,  harbor  maintenance 
and  U.S.  merchandise  processing  fees. 

Petitioners  used  Daido's  delivered 
May-June  1993  home  market  sales 
prices  as  the  basis  for  FMV.  These 
prices  were  contained  in  a  market 
research  report.  To  calculate  an  ex- 
factory  price,  except  for  credit, 
petitioners  used  expense  information 
from  the  market  research  report.  For 
credit,  petitioners  used  the  rate  in  effect 
in  Japan  for  March  1993  as  reported  in 
the  International  Financial  Statistics, 
July  1993.  Petitioners  deducted  from 
FMV  an  amount  for  inland  freight  and 
insurance,  trade  discounts,  rebates  and 
sales  promotion  expenses,  advertising 
and  warranties.  Petitioners  made 
circumstance-of-sale  adjustments  for 
credit  and  packing. 

Based  on  a  comparison  of  USP  to 
FMV,  the  dumping  margins  alleged  by 
petitioners  for  stainless  steel  bar  from 
Japan  range  from  48.00  to  61.47  percent. 

Spain 

Petitioners  based  USP  on  a  September 
1993  price  quote  for  U.S.  sales  made  by 
Acenor,  a  Spanish  producer  of  stainless 
steel  bar,  to  an  unrelated  U.S.  company. 
Since  USP  was  quoted  on  a  direct  mill 
delivery  basis,  petitioners  deducted  the 
applicable  import  duties,  ocean  freight, 
marine  insurance,  harbor  maintenance 
and  U.S.  merchandise  processing  fees. 

Petitioners  calculated  FMV  using  two 
methodologies.  First,  petitioners  used 
Acenor's  delivered  home  market  prices 
as  the  basis  for  FMV.  These  prices  were 
contained  in  a  market  research  report. 
Petitioners  deducted  inland  freight  from 
FMV  using  information  contained  in  the 
same  report. 

Second,  petitioners  based  FMV  on  CV 
because  they  alleged  that  Acenor's  home 
market  sales  are  being  made  at  prices 
below  the  COP.  Petitioners  also  allege 
that  another  Spanish  company,  Roldan, 
is  making  home  market  sales  of  stainless 
steel  bar  at  prices  below  the  COP.  These 
allegations  are  based  on  a  comparison  of 
home  market  prices  for  Acenor  and 
Roldan,  obtained  from  the  market 
research  report,  with  COP.  COP  was 
based  on  the  COP  of  an  efficient  U.S. 
producer,  adjusted  for  known 
differences  in  costs  between  the  United 
States  and  Spain.  Where  petitioners 
calculated  CV.  they  used  the  COP  from 
this  producer  and  added  the  statutory 
minimum  of  eight  percent  for  profit. 

The  Department  is  initiating  COP 
investigations  for  the  two  companies 
where  petitioners  provided  company- 
specific  home  market  prices,  contingent 


upon  whether  these  companies  become 
respondents  in  this  investigation.  The 
Department  is  not  initiating  COP 
investigations  for  those  companies  and 
exporters  where  petitioners  did  not 
provide  company-specific  home  market 
prices. 

Petitioners  allege  a  price-to-price 
dumping  margin  for  stainless  steel  bar 
from  Spain  of  38.82  percent.  Petitioners 
allege  a  price-to-CV  dumping  margin  of 
144.88  percent. 

Initiation  of  Investigations 

We  have  examined  the  petitions  on 
stainless  steel  bar  from  Brazil,  India, 
Italy,  Japan  and  Spain,  and  have  found 
that  the  petitions  meet  the  requirements 
of  section  732(b)  of  the  Act.  Therefore, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  stainless  steel  bar  from 
Brazil,  India,  Italy,  Japan  and  Spain  are 
being,  or  are  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

Preliminary  Determination  by  the 
International  Trade  Conunission 

The  International  Trade  Commission 
(ITC)  will  determine  by  February  14, 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  stainless  steel 
bar  from  Brazil.  India.  Italy,  Japan  and 
Spain  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  A  negative  ITC  determination 
on  any  one  of  these  investigations  will 
result  in  that  investigation  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  reguiatorv  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  January  19. 1994. 
Joseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-1776  Filed  1-26-94;  8.45  am| 

BILLINQ  CODE  SS10-«S-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binatlonal 
Panel  Reviews;  Corrected  Notice  of 
Decision  of  Panel 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Conections  to  notice  of  decision 
of  panel. 

SUMMARY:  On  December  14, 1993,  the 
Binational  Panel  issued  its  decision  in 
the  review  of  the  Final  Affirmative 
Countervailing  Duty  Determination  on 


Remand  made  by  the  Department  of 
Commerce,  International  Trade 
Administration,  Import  Administration, 
respecting  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada,  Secretariat 
File  No.  USA-92-1904-03.  A  copy  of 
the  complete  panel  decision  is  available 
from  the  Binational  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27.  1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background 

On  August  16,  1993,  the  Binational 
Panel  remanded  the  final  determination 
to  the  Department  of  Commerce  for 
action  not  inconsistent  with  the  Panel's 
decision  as  follows: 

Commerce  was  asked  to  reconsider 
the  exercise  of  its  statutory  discretion  as 
to  whether  its  disproportionality 
analysis  should  be  conducted  on  an 
enterprise  or  industry  basis,  and  provide 
the  Panel  a  cogent  explanation  why  it 
exercised  its  discretion  in  a  given 
manner;  and 

Concerning  the  appropriate  allocation 
period  for  grants  given  to  Norsk  Hydro 
for  the  purchase  of  pollution  control 
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eqiiipment.  Commerce  was  asked  to 
consider  the  IRS  tables  and  the  producer 
records,  in  a  manner  that  satisfies  the 
standard  articulated  in  the  IPSCO  case 
of  "an  allocation  period  which  will 
accurately  reflect  the  commercial  and 
competitive  benefit  received  by  the 
plaintiffs  in  this  c^se,"  and  to  provide 
a  satisfactory  explanation  for  its 
reasoning  in  s.ipport  of  whatever 
decision  it  reaches. 

On  September  15,  1993,  the 
Department  of  Ccnimr;rce  is<;tied  its 
Kedetyrminaticn  on  Rci.-.and. 

Panel  Decision 

On  December  14.  1993.  the  Panel 
affirmed  the  redetL*nr'!'iation  in  all 
respects. 

Dii^cdjjsnua-T  i:^.  l'J9-;. 
}.ir4ies  R.  ilolbcin. 

I'liiri^d States  Sf^.T-.V/n.,  FTA  Hinational 

SrKretariat. 

[PR  Doc  94-1774  F:!- d  1  -2b -94:  8:45  am] 

BILLING  CODE  3S10-QT-M 


Uniiocl  Slates-Cansda  Free-^rade 
Agreement,  Article  1904  Dinatlonal 
Panel  Reviews:  Notice  of  Completion 
o?  Panel  Review 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binalion^l 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  completion  of  Panel 
Review  of  (he  final  affirmative 
determination  made  by  the  U.S. 
Depart.ment  of  Commerce,  International 
Trade  Administration,  Import 
Administration,  in  an  affirmative 
countervailing  duty  determination 
respecting  Pure  and  Alloy  Magnesium 
from  Canada,  Secretariat  File  No.  USA- 
92-1904-03. 

SUMMARY:  Pursuant  to  the  Memorandum 
Opinion  and  Order  of  the  Binational 
Panel  dated  December  14,  1993. 
affirming  the  determination  on  remand, 
the  Panel  Review  of  the  final 
determination  described  above  was 
compliited  on  January  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  On  August 
16,  1993,  the  Binational  Panel  issued  a 
decision  which  affirmed  in  part  and 
remanded  in  part  the  final  affirmative 
countervailing  duty  determination  of 
the  United  States  Department  of 
Commerce,  International  Trade 
Administration  ("ITA")  concerning  Pure 


and  Alloy  Magnesium  from  Canada.  The 
panel  remanded  the  ITA's 
determination  in  two  respects: 

(1)  For  the  ITA  to  explain  why,  in 
determining  the  specificity  of  the  SDI 
program  subsidy,  the  ITA  conducted  its 
"disproportionality"  analysis  on  an 
enterprise-by-enterprise  basis  rather 
than  on  an  industrj'-by-industry  basis; 
and 

(2)  For  the  ITA  to  explain  why  its  use 
of  Internal  Revenue  Service  (IRS) 
depreciation  tables  for  the  useful  life  of 
equipment  in  the  indust-y  accurately 
rene<;ts  the  commercial  e'ld  competitive 
benefits  received  by  r.'o'sk  Hydro 
Canad-i  from  gra.'^ls  it  received  for  the 
purchar.e  of  pollution  control 
equipment. 

The  panel  inf:tructrd  ITA  to  provide 
its  redi-terminniion  on  rp.-nand  within 
30  days  (by  Sopemder  16). 

The  ITA  submitted  its 
redetorniination  on  remand  on 
Se;)lt;mbor  15,  1993,  whirh  the  Panel 
Aiiirmed  in  all  respects.  The  Secretariat 
was  instructed  to  issue  a  Notice  of 
Completion  of  Panel  Review  or.  the  31st 
dr>y  following  the  issuance  of  the  Order, 
if  no  Request  for  an  Extraordinary 
Challenge  was  filed.  No  such  request 
was  filed.  Therefore,  on  the  basis  of  the 
Panel  Order  and  Rule  80  of  the  Article 
1994  Panel  Rules,  the  Panel  Review  was 
completed  and  the  panelists  discharged 
from  their  duties  effective  January  14, 
1994. 

D.itrd:  January  18, 1994. 
)ames  R.  Holbein, 

I  i tilted  Slates  Sf^retary.  FTA  Binational 

Secret  a  I  iat. 

[FK  Dot.  94-1775  Filed  1-25-94;  8:45  am] 

BlLUNG  CODE  3510-GT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issu.T-i  e  of  scientific  research 
permit  No.  o77  (P321B). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Sherman  C.  Jones,  III,  4001  Santa 
Maria  Drive.  Chesapeake,  VA  23321,  has 
been  issued  a  permit  to  take  Atlantic 
bottlenose  dolphins  [Turisops 
truncatus]  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 
Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 


Highway,  room  13130,  Silver  Spring, 

MD  20910  (301/713-2289): 
Director,  Northeast  Region,  NMFS, 

NOAA.  One  Blackburn  Drive, 

Gloucester,  MA  01930  (508/281- 

9200):  and 
Director,  Southeast  Region,  NMFS, 

NO.\A.  9450  Koger  Boulevard,  St. 

Petersburg,  FL  33702  (813/893-3141). 
SUPPLEMENTARY  INFOHMATION:  On 
December  7.  l'J92.  notice  was  published 
in  the  Federal  Register  (57  FR  59980) 
that  a  request  for  a  scientific  research 
permit  to  take  Atlantic  bottlenose 
dolphins ITfu.'i.ops  tmnratus]  has  been 
submitted  by  the  abov'e-named 
individual.  The  reqiie'^'ed  permit  has 
been  issued  under  t!ie  authority  of  the 
Marine  Mamma!  P.roteciion  Act  of  1972. 
as  iimended  (16  U  S.C.  1.^61  et  svq.).  and 
tho  Regulations  Cov  er'iing  the  Taking 
and  Importing  ol  Mjir.i-.e  Mammals  (DO 
C.TR  part  216). 

0;iti;d:  lanu.i'v  1«.  l'.<94. 
lierbnrt  W.  Kdufinan, 
Deputy  Direvtar.  Office  of  Prc<*ectfi1 
Besoiirats.  Satinnal  Marine  Fisbf:rics  Service. 
[fR  Doc  9«-1089  Filwi  1-26-94:  8:45  ami 

BILLING  CODE  3S10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fit>er  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  People's  Republic  of  China 

j.i:ui>iry  ;:4.  19'j4. 
AGENCY:  Committee  for  the 
Implemonlation  of  Textile  Agreem.ents 
(CITA). 

ACTION;  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
previous  limits  and  establishing  new- 
limits. 

EFFECTIVE  DATE:  January  27, 199f. 
.FOR  FURTHER  INFORMATION  CONTAl": 
Janot  Heinzun,  International  Trade 
Spwjjalist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Cu.stoms  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-371.5. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 


3848 


Federal  Register  /  Vol.  59,. No.  18  /  Thursday.  January  27,  1994  /  Notices 


In  a  Memorandum  of  Understanding 
(MOU)  dated  January  17,  1994  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China 
agreement  was  reached  to  establish  a 
new  bilateral  textile  and  apparel 
agreement  for  three  consecutive  one- 
year  f)eriods,  beginning  on  January  1, 
1994  and  extending  through  December 
31,  1996. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31,  1994. 

The  public  should  also  be  aware  that 
the  two  Governments  agreed  to  establish 
limits  on  wearing  apparel  containing  7Q 
percent  or  more  by  weight  of  silk.  These 
limits  will  be  implemented  on  March  1, 
1994.  A  notice  will  appear  in  the 
Federal  Register  announcing  the  limits. 

It  should  be  noted  that  QTA  reserves 
the  right  under  the  bilateral  agreement 
to  deny  entry  permanently  to  goods 
which  have  been  overshipped,  or  to 
allow  entry  and  charge  to  the  following 
restraint  period  merchandise  exported 
during  a  prior  agreement  period  which 
exceeds  the  restraint  hmit(s)  estblished 
for  that  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  1385.  published  on  January 
10, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Coin:oi'tc<>  for  the  ImpieiQentatian  of  Textile 
Agreements 
January  24, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  5, 1994,  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton, 
wool,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994. 


Effective  on  January  27, 1994,  you  are 
directed  to  amend  the  limits  established  in 
the  January  5. 1994  directive,  pursuant  to  a 
Memorandum  of  Understanding  dated 
January  17, 1994  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China.  Category  643,  currently  in 
Group  11;  Categories  362  and  666,  currently 
in  Croup  III;  and  Categories  644/844  and  836, 
currently  in  Group  IV,  shall  be  moved  to  the 
new  Group  I.  Import  charges  already  made  to 
643.  362,  666,  644/844  and  836  shall  be 
deducted  and  charged  to  the  corresponding 
categories  In  Group  I. 

Import  charges  already  made  to  Categories 
200,  218,  219,  226,  237,  239,  300/301,  313- 
315.  317/326,  331.  333-336,  338/339,  340- 
342,  345,  347/348,  350-352,  359-C,  359-V, 
360.  361.  363.  369-D,  369-H,  369-L,  410, 
433-436.  438,  440,  442-444,  445/446,  447, 
448,  607,  611.  613-615,  617,  631.  633-636, 
638/639,  640-642,  645/646,  647-652.  659-C, 
659-H,  659-S.  669-P,  67(>-L,  831 ,  833,  835, 
840,  842  and  845-847  shall  be  charged  to  the 
new  Group  1  limit. 


Category 


Group  I 

200,218,219,226, 
237.239,300/301, 
313-315,317/326, 
331.333-336, 
338/339,  340-342. 
345,  347/348. 
350-352,  359-C. 
359-V,  360-363, 
369-D,  369-H, 
369-i.  410,433- 
436,  438,  440, 
442-444,  445/446, 
447,  448,  607, 
611,613-615, 
617,631,633- 
636.  638/639, 
640-643,  644/844, 
6J  6/646,  647-652, 
659-C,  659-H, 
659-S,  666,  669- 
P.  670-L.  831 , 
833,  835,  836, 
840,  842  arxJ 
845-847  as  a 
group. 

Sut)lev6ls  in  Group  I 

200  

218  

219  „ 

226  _ 

237  

239  

300/301   

313  

314  

315  _ 


Twetve-month  restraint 
limit' 


1,403,409.511  square 
PDeters  equivalent. 


618,088  kilograms. 

10,559,192  square  me- 
ters. 

2,146,517  square  me- 
ters. 

9,746,751  square  me- 
ters. 

1,660,392  dozen. 

2,555.482  kilograms. 

3,592,387  kilograms. 

39,772,262  square  nf>©- 
ters. 

45,253,279  square  me- 
ters. 

155.204,414  square 
meters. 


Category 


317/326 


340 


341 


Twetve-month  restraint 
limit' 


331  

333  , 

334  

335  

336  

338/339 


342  

345  ....„ 
347;'348 

350  ...._ 

351    

352  

359-05 
359-V 8 

360  ...._ 

361   

362  

383  

369-D  8 
369-H  9 
369-L 'o 
410  


433  .. 

434  .. 

435  .. 

436  .. 
438  .. 


18,610,046  square  me- 
ters ot  which  not 
more  than  3,560,468 
square  meters  st^l 
be  m  Category  326. 

4,719,281  dozen  pairs. 

85,51 1  dozen. 

296,498  dozen. 

371,309  dozen. 

150,706  dozen. 

2,346,869  dozen  ot 
which  not  nfx>re  than 
1.781,530  dozen 
shall  be  m  knit  shirts 
other  than  T-shirts 
and  tank  tops  in  Cat- 
egories 33&-S/339- 

S2. 

804,456  dozen  of 
which  not  more  than 
402,228  dozen  shall 
be  in  shirts  made 
from  fabric  with  two 
or  more  colors  in  the 
warp  ancfor  the  fill- 
ing, excluding 
napped  shirts  in  Cat- 
egory 340-Z3. 

642,915  dozen  of 
which  not  more  than 
385,749  dozen  shall 
be  in  blouses  n^ade 
from  fatxic  with  two 
or  more  cotors  in  ttie 
warp  and/or  the  tilt- 
ing in  Category  341- 

251,173  dozen. 

127,749  dozen. 

2,395,060  dozen. 

145,496  dozen. 

472,224  dozen. 

1,783.287  dozen. 

527,545  kilograms. 

783,498  kitograms. 

6,764,306  numt>ers  of 
which  not  nrxjre  ttian 
4,613,910  numbers 
shall  tie  in  Category 
360-Pr. 

3,819,599  numbers. 

6,910,440  numbers. 

29,098,315  numt)ers. 

4,306,902  kilograms. 

4,404,908  kilograms. 

2,894,558  kilograms. 

1,920,130  square  me- 
ters of  which  not 
nxxe  than  1,539,191 
square  meters  shall 
be  Category  410- 
A '  1  and  not  more 
than  1,539,191 
square  meters  stiall 
be  inCategory  410- 

B'2. 

22,596  dozen. 
12,875  dozen. 
23.648  dozen. 
14,714  dozen. 
25,749  dozen. 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday,  January  27,  1994  /  Notices 


3849 


Category 


440 


442  

443  

444  

445/446 

447  

448  

607  

611   

613  

614  

615  

617  

631   

633  

634  

635  

636  

638/639 

640  

641   

642  

643  

644/844 
645/646 

647  

648  

649  

650  

651    


652  

659-C'5  

659-H  '6  

659-S17  

666  

669-P'8  

670-L'8 

831    

833  

835  

836  

840  

842  

845  

846  

847  

Group  II 

330.  332.  349.  353. 
364.  359-020, 
431.432.439. 
459.  630.632.  653, 
654and659-02'. 
as  a  group. 


Twelve-month  restraint 
limit  1 


36.786  dozen  of  wtiich 
not  more  than 
21,020  dozen  shall 
be  in  Category  440- 

M'3. 

40.990  dozen. 

132,427  numbers. 

196,874  numbers. 

283,772  dozen. 

76.530  dozen. 

21.513  dozen. 

2.892.108  kilograms. 

4.943.434  square  me- 
ters. 

6,785,106  square  me- 
ters. 

10,662,308  square  me- 
ters. 

22,196,988  square  me- 
ters. 

15,508,812  square  me- 
ters. 

1,127.344  dozen  pairs. 

51.419  dozen. 

559.400  dozen. 

584.341  dozen. 

515,393  dozen. 

2,318,570  dozen. 

1 .423,598  dozen. 

1,281,136  dozen. 

294.167  dozen. 

470,948  numbers. 

3,405,840  numbers. 

816.877  dozen. 

1.479.777  dozen. 

1.057.291  dozen. 

826.108  dozen. 

103,859  dozen. 

707,831  dozen  of 
which  not  more  than 
124,619  dozen  shall 
be  in  Category  651- 

2.368,823  dozen. 
374,733  kilograms. 
2.566,655  kilograms. 
552,329  kilograms. 
3.245,445  kikjgrams. 
1.802,816  kilograms. 
14,348,476  kilograms. 
464,512  dozen  pairs. 
24,585  dozen. 
116.139  dozen. 
251 ,304  dozen. 
451,786  dozen. 
245,851  dozen. 
2,410,931  dozen. 
162.299  dozen. 
1.198.524  dozen. 

118,745,279  square 
meters  equivalent. 


Category 

Twelve-rrxxith  restraint 
limit' 

Group  III 

201.220.222-225. 

250,757,880  square 

227.  229.  369- 

meters  equivalent. 

022,  400. 

414.464,465.469. 

600.  603.  604- 

023,606,618- 

622.  624-629. 

665,  669-0  2<  and 

670-02*.  as  a 

group. 

Group  IV 

832.  834.  838.  839. 

10,602,249  square  me- 

843, 850-852,  858 

ters  equivalent. 

and  859,  as  a 

group. 

Levels  not  in  a 

Group 

369-S2e  

607,725  kilograms. 

863-S2''  

8  448  292  numt)ers 

870  

28,851 ,495  kilograms. 

•Categofy    359-V 
6103.19.4030. 
6110.20.1022. 
6110.20^035. 
6201.92.2010. 


6103.19.2030. 
6 104. 19.2040. 
6110.20.2030. 
6110.90.0046. 
6203.19.1030. 


'  The  limits  have  no<  beer  adfusted  to  account  tor  any  im- 
ports exported  aner  December  31.  1993. 
'Categories     338-S/339-S:     aH     HTS     numbers     except 
6109.10.0012.  6109.10.0014.  6109.10.0018. 

6109.10.0023.  6109.10.0040.  6109.10.0045.  6109.10.0060 
and  6109.10.0065. 
'Category    340-Z:     only     HTS    numbers     6205.20.2015. 

6205.205020.  6205.20.2050  and  6206.20.2060. 
'Category    341-Y:     only    HTS    numbers    6204.22.3060. 

6206.30.3010.  6206.30.3030  and  6211.42.0054. 
'Category    359-C:     only     HTS    numbers    6103.42.2025, 
6103.49J034,  6104.62.1020.  6104.69.3010. 

6114.20.0048.  6114.20.0052.  6203.42.2010. 

620342^090.  6204.62.2010.  6211.32.0010.  6211.32.0025 
and  621 1.42.0010. 

only     HTS     numbers 

610412.0040. 

6110.20.1024. 

6110  90.0044. 

6202.92.2020, 

6203.19.4030.  6204  12.0040.  6204.19.3040.  6211.32.0070 
and  621 1.42.0070, 

Category  360-P:  only  HTS  numbers  6302.21. 1010. 
6302.21.1020.  6302.21.2010.  6302.21.2020. 

6302.31.1010.  6302J1.1020,  6302.31.20lO  and 
6302.31JJ020. 

Category  369-0:  only  HTS  numbers  6302.60.0010. 
6302.91.0005  and  6302.91.0045. 

Category  36&-W.  only  HTS  numbers  4202.22,4020, 
4202.22  4500  and  4202.22.8030, 

'Category  3e9-L:  only  HTS  numbers  4202  12,4000. 
4202  128020,  4202.12.8060.  4202.92.1500.  4202,92,3015 
and  4202,92.6090. 

only    HTS    numbers 

5111.11.7060. 

5111.19,6040. 

5111J0.9000. 

5111.90.9000. 

5212.13.1010. 

5212.21.1010. 

5212.24.1010. 

5407.91.0510. 

5407,94,0510. 

5408.33.0510. 

5515.22.0510, 

5516.31.0510.  5516.32.0510.  5516.33.0510.  5516.34.0510 
and  6301.20  0020. 

only    HTS    numbers 

5112.11.2030. 

5112.19.9020. 

5112,19,9050, 

5112,30,3000. 

5112,90,9090. 

5212.13.1020. 

5212.21.5020. 

5212.24,1020. 

5309,29.2000, 

5407  93  0520. 

5408,32  0520. 

5515,13,0620. 

5515.92,0520,  5516.31.0520.  55l6.32.0520.  5516.33.0520 
and  5516,34,0520, 

Category  440-M:  only  HTS  numbers  6203  210030. 
6203.230030.  6205,10,1000.  6206  10.2010. 

6205.102020.  6205.30.1510.  6205.30  1520. 

6205.90.2020.  6205.90.4020  and  62 11 .31 .0030, 


'Category  410-A 
5111.11.7030. 
5111.19.6020. 
5111.19.6080. 
5111.90.3000. 
5212.12.1010. 
5212,15.1010. 
5212.23.1010. 
5311.00.2000. 
5407.93,0510. 
5406,32.0510. 
5515.13.0510, 


'Category  410-B: 
5007.90.6030. 
5112.19.9010. 
5112.19.9040. 
511220.3000. 
5112.90.9010. 
5212,12,1020. 
5212.15.1020. 
5212231020. 
5309.212000. 
5407.92.0520. 
5408,31,0520. 
5408.34,0520. 


5111.11,3000. 
5111.192000. 
5111.19,6060. 
5111.30,9000. 
5212,11,1010. 
5212,14,1010. 
521222,1010. 
5212.25,1010. 
5407  92.0510. 
5408.31.0510. 
5408.34  0510. 
5515,92  0510, 


5007,10,6030. 
5112.112060. 
5112,19,9030. 
5112.19.9060. 
5112.90.3000. 
5212.11.1020. 
5212,14.1020. 
521222.1020. 
5212251020. 
5«07.91  0520. 
5407.94,0520. 
5408.33.0520. 
5515.22.0520. 


"Category  661-B:  only  HTS  numbers  6107.22.0015  vxi 

6108.32.0015. 
"Category    659-C:     only    HTS    numbers    610323  0055. 

6103,432020,  6103  432025.  6103,492000. 

6103,49.3038.  6104631020.  6104.63.1030. 

6104.69,1000,  6104  69.3014.  6114.X.3044, 

6114.30.3054.  6203.432010.  6203.43.2090. 

6203.49.1010.  6203.491090,  6204,63  1510. 

6204.69  1010.  6210.10.4015.  6211.33.0010.  6211.33.0017 

and  621 1,43  00 10. 
"Category    65»-H:    only    HTS    numbers    6502  00.9030. 

6504.00.9015,  6504  00  9060.  6605.90.5090. 

6505.90.6090.  6505,90,7090  and  6505  90,8090 
"Category    659-S:    onty    HTS    numbers    6112,31,0010. 

6112.31,0020.  6112.41.0010.  6112410020. 

6112.41.0030.  6112.41.0040.  6211.11.1010. 

621 1 .1 1 .1020,  621 1 ,12,1010  and  621 1  12.1020, 
'"Category    669-P:    only    HTS    numbers    6305,31,0010. 

6305,31  0020  and  6305.39,0000. 
"Category    670-L:    only    HTS    numbers    4202.128030. 

4202.12.8070,        4202,92.3020.        4202,92.3030        and 

4202,92.9025, 
"Category  359-0  all  HTS  numbers  except  6103.422025. 

6103,49.3034.  610462.1020.  610469.X10. 

611420.0048.  611420X)052.  6203  422010. 

6203.422090.  6204  62.2010.  621132  0010. 

6211.32.0025.        6211.42.0010        (Category        359-C); 

6103.192030,  6103,19,4030.  6104,12,0040. 

6104  192040.  611020,1022.  611020,1024. 

6110202030,  6110,20,2035,  6110,90.0044. 

6110,90.0046,  6201922010,  6202  922020, 

6203,19.1030.  620319,4030.  6204,120040. 

6204,19.3040.  6211.32.0070  and  6211.42.0070  (Ctfegory 

359-V1. 

Category  659-0   all  HTS  numbers  except  610323.0055. 


6103  43  2020. 
6103  49.3038. 
6104.69.1000. 
6114.30.3054, 
6203.49.1010. 
6204.69.1010. 
6211.33.0017. 
6502.00.9030. 


6103.432025. 
6104  631C20. 
61W.69  3014. 
6203  432010. 
6203.49.1090. 
621010.4015. 


6103,492000, 
6104  63,1030. 
6114,30.3044. 
6203,432090. 
6204  63,1510. 
6211,33,0010. 


621143,0010  (Category  669-C). 
6504,00.9015.  6SO4009O60. 

6505.90.5090,  6505,90.6090.  6605.90,7090.  6505,90.8090 
(Category  659-H).  61 12.31 .0010,  6112,31,0020, 
6112.41.0010.  611241.0020.  6112,41,0030. 

6112.41.0040.  6211.11  1010.  6211.11.1020.  6211.12.10i0 
and  621 1  12  1020  (Category  659-S). 

"Category  369-0:  aU  HTS  numbers  except  6302  60.0010, 
6302.910005.  6302.91.0045  (Category  3e»-0): 
4202,22,4020,  420222.4500,  4202.22.8030  (Category 
369-M),  4202.124000,  4202.12.8020,  4202  12.8060. 
4202.92.1500.  4202923015,  4202  92,6090  (Category 
369-L),  and  6307  102005  (Category  369-S), 

'-^Category  604-O  all  HTS  numbers  except  5509,32  0000 
(Category  604-A). 

"Category  669-0  all  HTS  numbers  except  63(D5, 31.0010, 
6305.31  0(320  and  6305  39  0000  (Category  669-P). 

'5  Category  670-O:  onty  HTS  numbers  420222.4030, 
4202.22.8050  and  4202  32.9550. 

"Category  36»-S  only  HTS  number  6307.102005. 

"Category  863-S  only  HTS  number  6307.10.2015. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1. 1993  through 
December  31. 1993,  February  24.  19<i3 
through  December  31. 1993  (Categnnos  644/ 
844)  and  October  29. 1993  through  December 
31. 1993  (Category  870)  shall  be  charged 
against  those  levels  of  restraint  to  the  extent 
of  any  unRUed  balances.  In  the  event  the 
limits  established  for  those  pteriods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  conversion  factor  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalent/ category  unit). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  94-1861  Filed  1-26-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Coltection 
Requirement  SutMnittad  to  0M8  for 
Review 

ACTiOM:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Tide:  Vocational/Technical  (VOTEC) 
Market  Analysis  Surveys 

Type  of  Bequest:  New  collection 

Number  of  Respondents:  21,000 

Responses  Per  Respondent:  1 

Annual  Responses:  21 ,000 

Average  Burden  Per  Response:  40.7 
minutes 

Annual  Burden  Hours:  14,250 

Needs  and  Uses:  The  Army  is 
investigating  the  feasibility  of  filling 
part  of  its  training  requirements  from 
vocational  graduate  resources.  If  the 
Army  can  recruit  applicants  who  are 
already  trained  in  specific  career 
areas,  it  can  save  training  resources 
and  provide  units  with  trained 
soldiers  faster.  This  study  investigates 
the  propensity  of  vocational  students 
to  enlist,  as  well  as  the  incentives 
required  to  induce  them  to  enlist. 

Affected  Public:  Businesses  of  other  for- 
profit.  Small  businesses  or 
organizations 

Frequency:  One  time 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 

■    information  collection  should  be  sent 
to  N4r.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  3235,  New  Executive 
Onice  Building,  Washington,  DC 
20503 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington,  VA  22202- 
4302 

Dated:  January  24. 1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-1761  Filed  1-27-94;  8:45  am) 

BtUJMG  COOe  iOOO  04  M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFOA  NOJ  84.1338] 

The  National  Institute  on  Dl8at>ility  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
Under  Certain  l^ograms  for  Fiscal 
Year  1994 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

summary:  On  December  17, 1993  a 
notice  inviting  applications  for  new 
awards  under  certain  programs  for  Hscal 
year  1994  was  published  in  the  Federal 
Register  at  58  FR  66228.  This  notice 
corrects  the  estimated  average  size  of 
awards  for  the  funding  priority  on 
Rehabilitation  of  Persons  with  Long- 
term  Mental  Illness. 

On  page  66299,  the  table  should  read 
that  the  estimated  average  size  of 
awards  for  the  funding  priority  on 
Rehabilitation  of  Persons  with  Long- 
term  Mental  Illness  =  $650,000. 
F0«  FURTHER  INFORMATION  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue,  SW.. 
Washington,  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8877. 

Program  Authority:  29  U.S.C.  760-76. 
Dated:  January  21, 1994. 
Howard  R.  Moses. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  94-1719  Filed  1-26-94;  8:45  am) 

BILUMO  COOe  4000-01-U 


DEPARTMENT  OF  ENERGY 

Commercialization  Projects  for 
Renewable  Energy  Technologies 

AGENCY:  Department  of  Energy. 
ACTION:  Request  for  Project  Summaries 
and  Notice  of  Solicitation  for  Financial 
Assistance  Applications  Number  DE- 
PS02-94CH10595. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  through  the 
Commercialization  Ventures  Program, 
announces  its  intention  to  issue  a 
competiiive  solicitation  and  make 
muhiple  (at  least  two  (2))  awards  to 
accelerate  commercialization  of 
emerging  renewable  energy  (RE) 
technologies  or  innovative  applications 
of  existing  RE  technologies.  This  action 
is  subject  to  the  DOE  Financial 


Assistance  Rules,  which  can  be  found  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  600). 

AVAM-ABIUTV  OF  THE  80UCITAT10N:  To 
obtain  a  copy  of  the  solicitation  once  it 
Is  issued  on  or  about  March  1. 1994. 
write  to  the  U.S.  Department  of  Energy's 
Golden  Field  Office.  1617  Cole  Blvd., 
Golden.  CO.  80401.  Attn:  Mr.  John 
Meeker.  Contract  Specialist.  Only 
written  requests  for  the  solicitation  will 
be  honored.  For  convenience,  requests 
for  the  solicitation  may  be  faxed  to  Mr. 
Meeker  at  (303)  275-4790. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Renewable  Energy 
and  Energy  Efficiency  Technology 
Competitiveness  Act  of  1989  (Act),  as 
amended  by  the  Energy  Policy  Act  of 
1992,  the  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  is  seeking 
preliminary  information  from  sources 
able  to  demonstrate  the  commercial 
potential  of  emerging  renewable  energy 
(RE)  technologies  or  innovative 
applications  of  existing  RE  technologies 
to  participate  in  a  competitive 
solicitation  for  DOE  financial  assistance 
In  creating  the  Act  Congress  stated, 
"what  is  needed  is  a  partnership 
between  the  Federal  Government, 
domestic  manufacturers,  marketers,  and 
potential  users  of  renewable  energy 
•   •   *  technologies."  Without  this 
partnership,  the  availability  of  these 
technologies  for  domestic  industry 
could  be  substantially  delayed." 

As  defined  in  the  Act,  an  emerging  RE 
technology  is  one  that  has  already  been 
proven  to  work,  but  which  has  not  been 
commercialized  or  has  been  limited  to 
sub-commercial  demonstration  or 
quantities,  to  restricted  or  controlled 
operation,  or  to  only  selected 
applications.  Awards  under  the 
solicitation  will  be  Grants  or 
Cooperative  Agreements  (depending  on 
the  scope  of  the  project  and  need  for 
substantial  DOE  involvement) 
administered  in  accordance  with  10 
CFR  600,  DOE'S  Financial  Assistance 
Rules. 

The  following  are  RE  areas  that  DOE 
will  consider  for  financial  assistance 
under  the  solicitation: 

•  Demonstration  of  the  market 
readiness  of  an  emerging  technology  in 
a  new  application  or  environment  or  at 
a  sufficient  scale  or  size  likely  to 
encourage  private  investment  in 
commercial  facilities  or  systems. 

•  Market  introduction  activities  of  a 
product  or  service  having  potentially 
high  energy  payoff  and/or  high 
replication  value  by  other  users. 
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•  Financial  support  that  will  reduce 
risk  for,  or  otherwise  enable,  private 
financing  of  a  new  venture. 

•  Financial  assistance  that  will  enable 
private  sector  investment  in  new  RE 
manufacturing,  evaluation  and  test,  or 
quaUty  control  facilities  leading  to 
commercial  product  introduction. 

Projects  may  include  those  for  the 
production  or  delivery  of  electricity, 
thermal  energy,  or  other  forms  of  energy 
using  renewable  energy  technology;  or, 
improvements  in,  or  expansion  of, 
facilities  for  the  manufacture  of 
renewable  energy  technologies. 

Projects  selected  are  expected  to 
include,  but  are  not  limited  to,  the 
following  specific  areas  of  renewable 
energy  technology: 

(A)  Conversion  of  cellulosic  biomass 
to  liquid  fuels. 

(B)  Ethanol  and  ethanol  byproduct 
processes. 

(C)  Direct  combustion  or  gasification 
of  biomass. 

(D)  Biofuels  energy  systems. 

(E)  Photovoltaics,  including  utility 
scale  and  remote  applications. 

(F)  Solar  thermal,  including  solar 
water  heating. 

|G)  Wind  energy. 

(H)  High  temperature  and  low 
temperature  geothermal  energy. 

h  is  anticipated  that  requirements  of 
the  solicitation  will  include  that:  (1)  All 
teams  or  applicants  in  projects  selected 
shall  include  at  least  one  for-profit 
entity;  (2)  projects  selected  shall  require 
manufacture  and  reproduction 
substantially  within  the  United  States 
for  any  invention  or  product  that  may 
result  from  the  project;  (3)  projects 
selected  must  demonstrate  a  significant 
need  for  federal  financial  assistance  to 
commercialize  or  speed 
commerciaUzation  of  the  technology. 

In  general,  ^e  solicitation  will  require 
cost  sharing  by  applicants  of  at  least 
50%  of  the  total  project  costs  in  order 
to  receive  an  award  under  the 
solicitation.  All  participant  cost  sharing 
must  come  from  non-Federal  funding 
sources.  Currently,  it  is  anticipated  that 
totcil  EXDE  funding  in  the  amount  of  $10 
million  will  be  available  for  all  awards 
under  the  solicitation. 

The  solicitation  will  be  issued  on  or 
about  March  1, 1994,  and  will  contain 
detailed  information  on  funding,  cost 
sharing  requirements,  eligibility, 
application  preparation,  and  evaluation. 
Responses  to  the  solicitation  will  be  due 
45  days  after  solicitation  release. 
However,  applications  are  encouraged 
to  be  submitted  prior  to  the  closing  date. 
All  responsible  sources  are  encouraged 
to  submit  an  appUcation  and  all 
applications  will  be  considered. 


Proiect  Summary 

While  not  a  requirement,  DOE 
strongly  encourages  all  parties 
interested  in  applying  for  financial 
assistance  under  the  Commercialization 
Ventures  Program  to  respond  to  this 
notice  by  providing  DOE  with  a  short 
summary  of  the  prospective  project.  The 
primary  use  of  these  summaries  by  DOE 
will  be  to  ensure  that  the  overall 
Program  adequately  addresses  rndustrj- 
needs.  In  addition,  DOE  will  review 
individual  summaries  in  order  to  advise 
potential  applicants  on  whether  their 
proposed  project  appears  to  fit  within 
the  overall  objectives  of  the 
Commercialization  Venture  Program. 
DOE  wrill  not  evaluate  individual  project 
summaries  on  whether  they  meet  any 
criteria  for  eventual  award.  All  potential 
applicants  who  submit  a  project 
summary  will  be  advised  in  writing  of 
whether  the  summary  would  seem  to  fit 
within  the  Program  or  whether  the 
summary  seems  to  present  a  project  that 
is  unsuitable  for  the  Program.  If  the 
latter,  the  potential  applicant  will  be 
advised  of  the  reasons  the  potential 
project  may  be  unsuitable.  Project 
summaries  submitted  in  response  to  this 
notice  should  be  received  no  later  than 
30  calendar  days  after  the  appearance  of 
this  notification  in  order  to  be 
considered  by  DOE  in  formulating  the 
solicitation. 

Failure  to  respond  or  furnish  the 
information  requested  will  not 
disqualify  anyone  from  competing  when 
the  competitive  solicitation  is  issued. 
However,  the  distribution  fist  for  the 
solicitation  will  be  generated  as  a  result 
of  responses  to  this  notice;  therefore,  all 
interested  parties  should  respond  in 
some  manner,  if  only  by  furnishing  their 
name,  address  and  telephone  number. 

Project  summaries  are  not  expected  to 
include  detailed  plans.  Information 
contained  in  the  responses  will  not  be 
released  to  the  public;  however,  if 
proprietary  information  is  included,  this 
should  be  marked  on  the  appUcable 
pages.  Sununaries  should  be  limited  to 
eight  (8)  pages  and  include  the 
following  information: 

1.  Name,  address,  telephone  and  fax 
numbers  of  the  primary  contact  person. 

2.  The  potential  participants, 
proposed  roles,  key  personnel  and 
qualifications. 

3.  A  concise  description  of  the  project 
including  discussion  of  the  following: 
(a.)  product  concept;  (b.)  development 
status;  (c.)  where  the  technolog>'  has 
been  demonstrated;  (d.)  how  the 
technology  works;  (e.)  technical 
viability,  reliabihty,  and 
manuiacturability,  including  the 
identity  of  a  potential  manuiacturing 


partner,  if  known  and;  (f.)  the  estimated 
cost  parikWh  or  MKffiTU  the  project 
will  produce  and  the  estimated  cost 
once  the  technology  is  fully 
commercialized. 

4.  A  discussion  of  the  potential 
market  for  the  product  or  project. 

5.  A  discussion  of  the  potential 
benefits  of  the  product  or  project,  such 
as  environmental,  energy  savings  and/or 
energy  supply  contributions. 

6.  The  total  estimated  cost  of  the 
project,  the  percentage  of  cost  sharing 
and  the  potential  source(s)  of  cost 
sharing. 

7.  Length  of  time  to  fully  construct  or 
implement  the  project. 

Questions 

Respondents  are  encouraged  to 
submit  any  questions  about  the  Program 
discussed  in  this  announcement  as  part 
of  their  response.  Questions  should  be 
submitted  as  an  attachment  to  the 
summer}',  if  a  project  summary  is 
furnished,  and  will  not  be  counted 
against  the  eight  (8)  page  limit. 

Submit  four  (4)  copies  of  your  project 
summary  or  other  response  to  John 
Meeker  at  the  above  address  within  30 
days  of  the  date  of  this  notice. 

Issued  in  Chicago,  Illinois,  on  )anuar>'  7, 
1994. 

Alan  E.  Smith, 

Director.  Information  Management  and 
Support  Division. 
|FR  Doc.  94-1772  Filed  1-26-94;  8:45  am] 

BILLING  CODE  MSO-01-M 


Office  of  ^Energy  Researcti 

Energy  Research  Financial  Assistance 
Program  Notice  94-10;  Global  Chan^ 
Research  With  Unmanned  Aerospace 
Vehicles 

AGENCY;  U.S.  Department  of  Energy 

(DOE). 

ACTtON:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Heahh  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE)  hereby- 
announces  its  interest  in  receiving 
applications  to  support  an  experimental 
program  in  global  climate  change,  i.e., 
the  measurement  and  analysis  of 
radiation  and  cloud/radiation  effects. 
This  program  is  being  pursued  in 
support  of  the  U.S.  Global  Change 
Research  Program  (USGCRP)  and 
supports  the  goals  of  the  DOE 
Atmospheric  Radiation  Measurement 
(ARM)  Program.  Fundirkg  forlhis  effort 
comes  from  both  the  Department  of 
Defense  (DoD)  Strategic  Environmental 
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Research  and  Development  Program 
(SERDP)  and  from  DOE.  In  the  initial 
phases  of  this  effort  leased  Unmanned 
Aerospace  Vehicles  (UAV)  will  be 
instrumented  and  flights  will  be  made 
in  conjunction  with  ARM  site  activities. 
These  initial  missions  will  emphasize 
measurement  of  the  vertical  flux  profile 
in  the  troposphere  and  the  use  of  UAV- 
based  measurements  to  calibrate 
satellite  derived  fluxes.  Applications  are 
sought  to  use  the  UAV-based  data,  in 
conjunction  with  ARM  site  and  other 
data,  to  address  key  issues  in  the 
radiative  heating  of  the  atmosphere;  for 
the  use,  modification,  or  development  of 
UAV-compatible  instruments  for  such 
radiation  and  cloud  studies;  to  support 
instrument  development;  and  for  data 
analysis  which  support  integration  of 
the  UAV-bome  instrument  data  with 
ARM  site  and  other  data. 

These  efforts  are  intended  to  supply 
information  for  the  global  change 
scientific  community  and  satisfy  DoD 
SERDP  goals  in  Global  Environmental 
Change. 

DATES:  Formal  appUcation  submitted  in 
response  to  this  notice  mu.st  be  received 
by  March  28,  1994,  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1994. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-10 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64  (GTN), 
Washington,  D.C.  20585,  ATTN: 
Program  Notice  94-10.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Ser\'ice 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Departrrtent  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64,  19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patrick  Crowiey,  Environmental 
Sciences  Division,  Office  of  Health  and 
Environmental  Research.  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  telephone  (301)  903-3069. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  ARM  program  is  to 
improve  the  treatment  of  radiation  and 
clouds  in  the  models  used  to  predict 
future  climate,  particularly  the  General 
Cin:ulation  Models  (GCM).  (The  role  of 
clouds  in  climate  change  is  the  highest 
science  priority  in  the  USGCRP.)  The 
ARM  program  is  one  element  of  a  major 
effort  to  improve  the  quality  of  current 
models  and  to  support  the  development 
of  sets  of  climate  models  capable  of 


making  regional  prediction  of  climate 
and  climate  change.  The  rpajor 
component  of  the  ARM  Program  is  an 
experimental  testbed  for  the  study  of  the 
terrestrial  radiation  field,  properties  of 
clouds,  the  full  life  cycle  of  clouds,  and 
the  incorporation  of  process-level 
models  into  climate  models.  This 
testbed  is  called  the  Clouds  and 
Radiation  Testbed  (CART).  The  first 
ARM  CART  site  began  operation  in 
calendar  year  1992  with  instruments 
spread  over  approximately  60,000 
square  kilometers  centered  in  Lamont, 
Oklahoma.  Sites  planned  for  the 
Tropical  Western  Pacific  Ocean  and  the 
North  Slope  of  Alaska  are  expected  to 
become  operational  over  the  next  four 
years.  The  present  effort  supports  ARM 
objectives  by  providing  for 
instrumentation,  collection  and  analysis 
of  data  on  ARM  relevant  phenomena 
using  UAVs  as  instrument  platforms. 
The  desirability  of  UAVs  for  this 
research  lies  in  their  potential  to  remain 
on  station  or  make  long  range  tracks  for 
extended  periods  (>48  hrs)  and/or  to  fly 
at  altitudes  slightly  above  the  top  of  the 
troposphere.  These  advantages  are 
achieved  without  concomitant  risk  to 
pilot  or  crew. 

The  altitudes  of  interest  for  the 
present  effort  extend  from  about  one 
thousand  feet  to  the  top  of  the 
troposphere.  The  lower  altitude  is 
governed  by  safety  and  control  factors 
and  the  upper  altitude  is  expected  to  be 
adequate  for  the  study  of  most 
tropospheric  and  radiation  budget 
investigations. 

Although  mission  schedules  are 
currently  being  developed,  they  are 
expected  to  be  flexible — three  UAV 
flight  missions  are  anticipated  in  the 
next  18  months.  The  first  three  missions 
will  be  over  the  Southern  Great  Plains 
ARM  Site.  These  early  missions  will 
emphasize  measurement  of  ihe  vertical 
radiation  flux  profile  and  the  use  of 
UAV-bome  instruments  to  calibrate 
satellite-derived  measurements  such  as 
the  top-of-the-atmosphere  flux.  The 
initial  payloads  include  up  and  dou'n- 
looking,  broadband  solar  and  infrared, 
hemispherical  flux  radiometers;  a  nadir 
viewing  spectral  radiometer  covering 
the  0.4  to  4.0  microns;  and  a 
meteorology  package  (temperature, 
pressure,  and  water  vapor 
measurements).  {The  goal  of  the  first 
missions  is  measurement  of  the  vertical 
radiation  fiux  profile  and  they  will  be 
conducted  with  instruments  being 
integrated  into  payloads  presently;  these 
instruments  include  broad-band 
radiometers,  a  narrow  band  radiometer, 
and  a  meteorology  package 
(temperature,  pressure  and  water  vapor 
measurement).}  Later  missions  will  be 


more  flexible  as  to  goals,  mission 
profiles,  and  instrument  payload.  This 
notice  requests  applications  to  support 
two  categories  of  effort;  analysis  of  data 
and  development  of  UAV  instruments 
in  pursuit  of  the  experimental  goals. 

Data  analysis  efforts  should  focus  on 
making  maximum  use  of  UAV-derived 
data,  in  conjunction  with  CART  and 
other  data  sources,  to  address  key 
radiative  heating  issues  and  to  provide 
calibration/validation  of  satellite 
derived  data  products.  In  addition,  the 
investigators  funded  for  these  efforts  are 
expected  to  assist  in  planning  the  future 
missions  to  include  locations,  mission 
profiles,  and  instrument  complement. 
Mission  planning  will  be  conducted  by 
these  investigators,  UAV  in.strument 
developers  and  interested  members  of 
the  ARM  science  team,  and  the  UAV 
mission  planning  group. 

Proposed  instruments  for  the  UAV 
missions  should  provide  data  relevant 
and  of  unique  value  to  the  mission's 
objectives.  Instruments  should  be 
compatible  with  use  on  a  small  UAV  as 
part  of  a  multi-instrument  payload. 
Typically  they  should  weigh  less  than 
30  kg,  draw  less  than  100  W,  and 
occupy  less  than  l.Olm^.  Instruments 
must  be  capable  of  autonomous 
operation  fully  exposed  to  the  ambient 
atmosphere.  The  UAV  payload  interface 
will  provide  power  to  the  instrument 
through  a  DC  Bus  (voltage  negotiable) 
and  will  also  provide  for  telemetering 
the  data  stream  to  the  ground. 
Applications  for  instrument 
development  should  include  optimum 
conditions  for  taking  data  from  the 
proposed  instrument  as  well  as 
requirements  for  other  instruments  on- 
board or  required  from  other  platforms 
(e.g.,  the  ARM  site).  The  proposed 
instruments  will  be  subject  to  a  review 
at  six  months  af^er  the  award.  A 
decision  on  which  instruiftents  to  bring 
to  operational  capability  will  be  made  at 
the  six  month  review. 

It  is  anticipated  that  approximately 
$3.5M  will  be  available  for  awards  for 
these  activities  contingent  on 
availability  of  appropriated  funds. 
Multiple  year  funding  is  expected,  also 
contingent  upon  the  availability  of 
funds.  The  allocation  of  funds  will 
depend  on  the  number  and  quality  of 
applications  received.  Typical 
Environmental  Sciences  Division 
awards  are  $200,000  per  year,  but  range 
between  $50,000  and  $750,000. 

The  technical  portions  of  the 
applications  should  not  exceed  twenty- 
five  (25)  double-spaced  pages,  and 
should  be  accompanied  by  an  abstract  of 
not  more  than  two  paragraphs. 

Information  on  the  development  and 
submission  of  applications,  eligibility. 
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limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Jiesearch  Financial  Assistance 
Program  and  10  CFR  part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research. 
Environmental  Sciences  Division,  ER- 
74  (GTN),  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-4902 

The  Catalog  of  Federal  Domestic 
Assistance  number  Tor  this  program  is 
81.049. 

Issued  in  Washington,  DC.  on  January  14. 
1994. 

D.D.  Mayhew, 

Director.  Office  of  Management,  Office  of 
Energy  Research. 
IFR  Doc.  94-1771  Filed  1-26-94;  8:45  am) 

BILUNC  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER93-<}1 3-000,  et  al.] 

Niagara  Mohawk  Power  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  14, 1994. 

Take  notice  that  the  follovkfing  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corp. 

iDocltet  No.  ER93-31 3-000) 

Take  notice  that  on  January  10.  1994. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  amendment  to  its  Power  Sales  Tariff 
which  is  pending  acceptance  with  the 
Commission.  The  Tariff  provides  for 
sales  of  system  capacity  and/or  energy 
or  resource  capacity  and/or  energy.  The 
proposed  Tariff  requires  interested 
purchasers  to  enter  into  a  Service 
Agreement  with  Niagara  Mohawk  before 
transactions  may  commence  under  this 
Tariff. 

Niagara  Mohawk  requests  that  its 
Tariff  be  accepted  for  filing  and  allowed 
to  become  effective  in  accordance  with 
its  terms  as  specified.  Information  filed 
in  support  of  the  Tariff  includes  cost 
support  for  Niagara  Mohawk's  tariff 
ceiling  rates  and  pricing  terms  that 
allow  for  the  capacity  and  energy 
changes  to  be  pro-rated  for  the  duration 
of  each  sale.  A  copy  of  this  filing  has 
been  served  upon  the  New  York  State 
Public  Service  Commission. 

Comment  date:  January'  31,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  East  Texas  Electric 'Caeperative,  Inc. 

IDocket  No.  €R94-891-O00l 

Take  notice  that  on  January  6, 1994, 
East  Texas  Electric  Cooperative,  Inc., 
tendered  for  filing  an  initial  proposed 
tariff  to  be  designated  ETEC-1.  The 
proposed  tariff  shall  facilitate  the 
pooling  of  the  purchased  power 
resources  of  Sam  Rayhum  G&T  Electric 
Cooperative,  Inc.,  Northeast  Texas 
Electric  Cooperative,  Inc.  and  Tex-La 
Electric  Cooperative  of  Texas.  Inc. 

The  initial  tariff  proposal  is  designed 
to  capture  economies  of  scale  among  the 
three  members  of  ETEC  in  their 
purchased  power  acquisition  activities. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  customers,  and  the 
Public  Utilities  Commission  of  Texas. 

Commenf  dote.  January  31, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  State  Electric  &  Gas  Coqi. 

IDocket  No.  ER94-892-000I 

Take  notice  that  on  Januarj*  7, 1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  §35.13  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
35.13  (1993).  as  a  change  in  rate 
schedule,  an  agreement  with  Rochester 
Gas  and  Electric  Corporation  (RGE).  The 
agreement  supplements  NYSEG  Rate 
Schedule  FERC  No.  107  and  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  RGE  and  RGE  wUl 
purchase  from  NYSEG  either  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  January  8. 1994,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  ser\ed  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  RGE. 

Comment  date:  January  31.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Co. 

IDocket  No.  ER94-893-000] 

Take  notice  that  on  January  10. 1994, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  City  of 
Pasadena  (Pasadena). 


SDG&E  requests  thait  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  of  March,  1994  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  i^on 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Pasadena. 

Comment  date:  January  31. 1994.  in 
accordance  writh  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Co. 
(Minnesota!) 

IDocket  No.  ER94-894-OO0I 

Take  notice  that  on  January  6.  1994. 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing 
Amendment  No.  1  to  the  Diversity 
Exchange  Agreement  dated  June  11. 
1985. 

NSP  requests  that  the  Commission 
accept  for  filing  this  amendment 
effective  as  of  May.  1993. 

Based  upon  the  parties'  mutual 
agreement  and  in  accordance  with  the 
Commission's  Order  In  Docket  No. 
PL93-2-002  which  grants  an  amnesty 
period  until  December  31.  1993.  NSP 
requests  that  the  Commission  accept 
this  Agreement.  NSP  requests  waiver  of 
the  Commission's  notice  requirements 
under  Part  35  so  the  Agreement  may  be 
effective  as  of  the  date  requested.  NSP 
also  requests  waiver  of  any  other 
applicable  filing  requirements  under  the 
Commission's  Rules  and  Regulations  as 
may  be  necessary  to  accept  the 
Agreen»ent  for  filing  on  the  date 
requested. 

Comment  date:  January  31,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Electric  and  Gas  Co. 

IDocket  No.  ER94-895-0001 

Take  notice  that  on  January  7. 1994. 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  initial  Rate  Schedule  to  provide 
interruptible  transmission  ser\'ice  to  the 
Atlantic  City  Electric  Company  (AE). 
The  service  provides  for  the  deliver)'  of 
non-firm  electric  power  and  associated 
energy  transactions  between  any 
investor-owned  utility  interconnected 
with  the  PSE&G  high  vohage 
transmission  system  and  AE. 

PSE&G  requests  a  waiver  of  §  35.3(a) 
of  the  Commission's  Regulations  so  that 
the  Rate  Schedule  can  be  made  effective 
within  sixty  (60)  days  of  the  date  of  this 
filing. 

Comment  date:  Januar\'  31. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Florida  Power  &  Light  Co. 

(Docket  No.  ER94-896-0001 

Take  notice  that  on  January  6, 1994. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  Amendment  Number 
Four  to  the  Restated  and  Revised 
Transmission  Service  Agreement 
Between  Florida  Power  &  Light 
Company  and  the  Florida  Municipal 
Power  Agency  (FMPA).  FPL  states  that 
Amendment  Number  Four  amends  the 
Restated  and  Revised  Transmission 
Agreement  in  order  that  FPL  may 
provide  transmission  serv  ice  for 
additional  FMPA  resources  in 
accordance  with  the  provisions  of  the 
Restated  and  Revised  Transmission 
Agreement.  FPL  requests  that 
Amendment  Number  Four  be  made 
effective  January  7, 1994.  FPL  states  that 
a  copy  of  the  filing  was  served  on  the 
Florida  Municipal  Power  Agency  and 
the  Florida  Public  Service  Commission. 

Comment  date:  January'  31,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tampa  Electric  Co. 

[Docket  No.  ER94-899-000I 

Take  notice  that  on  January  11,  1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  that  amends  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  the  City  of  St. 
Cloud  Electric  Utilities  (St.  Cloud)  of 
capacity  and  energy  from  Tampa 
Electrics  Big  Bend  Station.  The 
tendered  Letter  Agreement  provides  St. 
Cloud  with  an  opportunity  to  increase 
the  committed  reserved  capacity,  and 
for  the  sale  of  supplemental  capacity 
and  energy. 

Tampa  Electric  proposes  an  effective 
date  of  March  1.  1994,  for  the  Letter 
Agreement,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  St.  Cloud  and  the  Florida  Public 
Service  Commission. 

Comment  date:  January  31,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

y^c/ing  Secretory. 

|FR  Doc.  94-1697  Filed  1-26-94;  8;45  am) 

BILLINC  CODE  e717-01-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

National  Industrial  Competitiveness 
Through  Energy,  Environment  and 
Economics  (NICE  3)  Grants 

AGENCIES:  Department  of  Energy  (DOE) 
and  Environmental  Protection  Agency 
(EPA). 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Waste 
Reduction  of  the  Department  of  Energy 
and  the  Pollution  Prevention  Division  of 
the  Environmental  Protection  Agency 
are  jointly  funding  a  State  Grant 
Program  entitled  National  Industrial 
Competitiveness  through  Energy, 
Environment  and  Economics  (NICE  J). 
The  goals  of  the  NICE  ^  Program  are  (1) 
to  foster  new  industrial  processes  and/ 
or  equipment  that  can  significantly 
reduce  the  generation  of  wastes  in 
industry,  improve  energy  efficiency  and 
enhance  the  competitiveness  of  U.S. 
industry.  (2)  to  encourage  collaborative 
efforts  among  State  agencies  responsible 
for  energy,  environment  and  economic 
issues  together  with  private  sector 
industrial  partners.  The  solicitation  will 
be  available  February  10.  1994. 
DATES:  Applications  must  be  received 
by  March  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Hass  and/or  Bill  Ives  at  U.S. 
Department  of  Energy  Golden 
Operations  Office  (NREL),  1617  Cole 
Boulevard,  Golden,  Colorado  80401— 
Telephone  (303)  275-4728— for  referral 
to  appropriate  DOE  Support  Office. 
SUPPLEMENTARY  INFORMATION:  In  1993 
Department  of  Energy  contributed 
Si. 500,000  and  Environmental 
Protection  Agency  contributed 
S900.000.  Eight  projects  were  funded. 
Availability  of  Fiscal  Year  94  funds. 
With  this  publication.  DOE  and  EPA  are 
announcing  the  availability  of  up  to  $3.2 
million  in  grant/cooperative  agreement 
funds  for  fiscal  year  1994.  This  fourth 
round  of  awards  will  be  made  through 
a  competitive  process.  In  response  to  the 
solicitation,  a  State  agency  may  include 


up  to  10  percent,  not  to  exceed  $25,000 
per  project,  for  State  agency  program 
support.  Size  of  grants  including  State 
agency  program  support  may  range  up 
to  $425,000.  Projects  may  cover  a  period 
of  up  to  3  years. 

Restricted  Eligibility:  Eligible 
applicants  for  purposes  of  funding 
under  this  program  include  the  50 
States,  the  District  of  Columbia,  the  U..S 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States, 
specifically.  State  energy, 
environmental  or  economic  agencies. 
For  convenience,  the  term  State  in  this 
notice  refers  to  all  eligible  State 
applicants.  Local  governments.  State 
and  private  universities,  private  non- 
profits, private  businesses,  and 
individuals,  who  are  not  eligible  as 
direct  applicants,  must  work  with  State 
agencies  in  developing  projects.  DOE 
and  EPA  strongly  encourage  and  require 
this  type  of  cooperative  arrangement  in 
support  of  program  goals. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  81.105.  The  $3.2  million  in 
Federal  funds  are  provided  by  DOE  and 
EPA.  Cost  sharing  is  required  by  all 
participants.  The  Federal  Government 
will  provide  up  to  50%  of  the  funds  for 
the  Projed.  The  remaining  funds  must 
be  provided  by  the  eligible  applicants 
and/or  cooperating  project  participants. 
Cost-sharing  beyond  the  50  percent 
match  is  desirable.  In  addition  to  direct 
financial  contributions,  cost-sharing  can 
include  beneficial  services  or  items, 
such  as  manpower,  equipment, 
consultants,  and  computer  time  that  are 
allowable  in  accordance  with  applicable 
cost  principles.  Industrial  partners  are 
required  for  a  proposal  to  be  considered 
responsive  to  this  announcement  and 
eligible  for  grant  consideration.  A  State 
agency  application  is  required  for  a 
proposal  to  be  responsive. 

Evaluation  Criteria 

The  first  tier  evaluation  will  occur  at 
the  appropriate  regional  DOE  Support 
Office.  Proposals  will  receive  a  final 
review  by  a  panel  comprised  of 
members  representing  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  the  Environmental  Protection 
Agency,  and  DOE  and  EPA  field  offices. 
More  detailed  information  is  available 
from  U.S.  Department  of  Energy  Golden 
Operations  Office  at  (303)  275^778. 

DOE/EPA  reserves  the  right  to  fund, 
in  whole  or  in  part,  any.  all,  or  none  of 
the  proposals  submitted  in  response  to 
this  notice. 
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Dated:  January  24, 1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Ff  newoble  Energy. 

(FR  Doc.  94-1770  Filed  1-26-94;  8:45  am) 

BILLING  COCC  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2*55] 

Public  Service  of  New  Hampshire; 
Proposed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Wdnaging  Properties  Included  in  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
sor\ice  list  for  a  particular  phase  or 
issue  in  a  proceeding^.  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

T|ie  Conimission  is  consulting  with 
tlie  New  Hampshire  State  Historic 
Pn;ser\'ation  Officer  (hereinafter,  SHPO) 
and  the  Advisorj'  Council  on  Historic 
Preservation  (hereinafter.  Council) 
pursuant  to  36  CFR  800.13  cf  the 
Council's  regulations  implementing 
section  106  of  the  National  Historic 
Preservation  Act,  as  amended,  (16 
U.S.C.  4700.  to  prepare  a  programmatic 
agreement  for  managing  properties 
included  on.  or  eligible  for  inclusion  in. 
tlie  National  Register  of  Historic  Places 
at  Project  No.  2456. 

The  programmatic  agreement,  upon 
approval  by  the  Com.mission,  the  SHPO. 
and  the  Council,  would  satisfy  the 
Commission's  section  105 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  agreement  until  the  agreement 
expires  or  is  terminated  (36  CFR 
800.13(e)).  The  Commission's  section 
106  requirements  for  the  above  project 
would  be  fulfilled  through  a 
programmatic  agreement  for  comments 
under  section  106. 

Public  Service  of  New  Hampshire,  as 
a  prospective  licensee  for  the  project,  is 
being  asked  to  participate  in  the 
consultation  and  is  being  invited  to  sign 
as  a  concurring  party  to  the 
programmatic  agreement. 


18  CFR  385.2010. 


For  purposes  of  commenting  on  the 
programmatic  agreement  we  propose  to 
restrict  the  service  list  for  Project  No. 
2456  as  follows: 

Mr.  R.G.  Chevalier,  Vice  President, 
Fossil.'Hydro  Engineering  Operations, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford,  CT  06141- 
0270 
Ms.  Nancy  Muller.  Director,  New 

Hampshire  State  Historic  Preservation 
Officer,  New  Hampshire  Division  of 
Historical  Resources.  P.O.  Box  2043, 
Concord.  KH  03302 
Advisor>'  Council  on  Historical 
Preser\ation,  Eastern  Office  of  Project 
Review.  The  0!d  Post  Office  Building, 
suite  809,  1100  Pennsylvania  Avenue, 
■  NW.  Washington.  DC  20004 

Any  person  on  the  official  service  list 
for  the  above-captioned  proc^^edings 
may  request  inclusion  on  the  restricted 
ser\-ice  list,  or  may  request  that  a 
restricted  ser\ice  list  not  be  established, 
by  filing  a  motion  to  that  effeil  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary'  of 
Commission  (825  N.  Capitol  St.,  NE.. 
Washington,  DC  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  ser\'ice  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  94-1653  Filed  1-26-94;  8:45  am) 

BILUNG  CODE  8717-01-M 

[Docket  No.  ER94-89(M>00] 

AES  Power  Co.;  Notice  cf  Filing 

January  13.1994. 

Take  notice  that  on  January  6, 1994, 
AES  Power  Inc.  (AESPI)  petitioned  the 
Commission  for  acceptance  of  AESPI 
Rate  Schedule  No.  1;  the  granting  of 
certain  blai.ket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  AESPI  is  a 
subsidiary  of  AES  Corp.  which  owms 
and  operates  non-utility  generating 
facilities  in  the  U.S.  and  overseas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


January  20.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  lliis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi«  D.  Coshell. 
Sfcretaty. 

(FR  Doc.  94-1765  Filed  1-26-94;  8:45  am] 
Billing  code  ctit-oi-m 


[Docket  No.  CP94-67-000;  Docket  No. 
CP94-59-000  (Not  Consolidated)] 

Columbia  LNG  Ccrp.,  and  Cove  Point 
LNG  Co.,  LP.;  Technical  Conference 

January  21,  t994. 

Take  notice  that  on  February  15. 1994, 
at  10  a.m.,  the  Comm.ission  Staff  will 
convene  a  technical  conference  orhnon- 
environmental  issues  in  the  above- 
captioned  proceeding  to  discuss  issues 
related  to  the  proposal  by  Columbia 
LNG  Corporation  (Columbia  LNG)  to 
abandon  its  sen'ice  cblip,ations  to 
Columbia  Gas  Tran.smission  Corporation 
(Columbia  Gas)  under  Rate  Schedule 
LNG.  abandon  its  certificated 
transportation  service  to  Washington 
Gas  Light  Company  under  Rate 
Schedule  X-2  and  to  abandon  by 
transfer  to  Cove  Point  LNG  Companv. 
L.P.  (Cove  Point  LNG)  all  of  Columbia 
LNG's  certificated  facilities  located  at 
Cove  Point.  Calvert  County,  Mar)land 
and  the  pipeline  extending  from  the 
Cove  Point  Facilities  to  a  point  of 
interconnection  with  Columbia  Gas  and 
CNG  Transmission  Corporation  in 
Loudoun  County.  Virginia.  Cove  Point 
LNG  proposes  to  recommission  the 
onshore  facilities  at  Cove  Point  in  order 
to  store  and  vaporize  LNG. 
Additionally.  Cove  Point  LNG  proposes 
to  construct  a  liquefaclion  unit  .it  Cove 
Point  to  liquefy  gas  for  storaj^o  and 
provide  firm  and  interruptible  peaking 
services  under  a  blanket  authorization, 
and  has  requested  blanket  construction 
authorization.  The  conference  will  be 
held  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  1st  Street, 
NE..  Washington.  DC  20426.  All 
interested  parties  are  invited  to  attend. 
Attendance  at  the  conference  will  not 
confer  party  status. 

For  further  information  contact 
Horatio  A.  Cipkus.  Office  of  Pipeline 
and  Producer  Regulation.  Federal 
Energy  Regulatory  Commission,  room 
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7300-L.  825  North  Capitol  Street.  NE.. 

Washington,  DC  2C426  (202)  208-2150. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  94-16G3  Filed  1-28-94,  8:45  ami 

BIUJMC  CODE  S7I7-01-M 


IDocket  No  EG94-1 3-0001 

ESBI  Energy  O&M,  Inc.;  Applicatk>n  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

Januan'21, 1994.  1 

On  Jap  nary  14. 1994,  ESBI  Energy 
O&M,  Inc.  (ESBi).  a  Delaware 
ccrporjtion.  whose  .iddrwss  is  10235 
West  Little  York,  sui'e  430.  Houston. 
Texas  77a40.  Hied  wilh  the  Fttieral 
Energy  Rtguialor)-  Coi»imii.sioii  an 
applicalion  for  cleteiiiiinatiun  of  exempt 
wholesale  j^^oerntor  status  pursuant  to 
part  3&.T  of  the  Com.-nis^ion  s 
regulation.^. 

ESBI  insends  to  opi-nte  an 
approxiir^afe  399  MW  natural  gas  and 
oil-nred  s:mpJ.e  rvcle  peaking 
iiidep-endept  po-.vc- production  facility 
to  be  Iccated  near  Ildrtwcll,  Hart 
County,  Georgia.  Thf;  farilit^-  is 
currently  under  development  and  will 
be  owned  by  Hartwell  Energy  Limited 
Partnership.  Electric  energy  produced 
by  the  facility  will  be  sold  to  Oglethorpe 
Power  Corporation  ct  wholesale. 

Any  person  desiring  to  he  beard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  ir/er\'ens  or  comments  with 
iha  Federal  Energy  Regulatory 
Commission.  825  North  Qipitol  Street. 
NE.,  Washington,  DC  21)426.  in 
accordance  with  18  CFR  335.211  and 
383.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequac:y  or  accuracy  of  the  application. 
All  s.ich  motions  and  comments  should 
be  filed  on  or  before  February  11,  1994, 
and  must  be  served  on  the  applicant. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

|FR  Doc.  94-1656  Filed  1-26-94;  8:45  ami 
BiLUMG  CODE  snr-oi-M 


[Protect  No.  2219-005  Utah] 

Garkane  Power  Association,  Inc.; 
Availability  of  Environmental 
Assessment 

January  21,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  to  install  a 
microturbine  at  the  Boulder  Creek 
Project.  This  project  is  located  on 
Boulder  Creek  in  Garfield  County,  Utah. 
The  staff  of  OHL 's  Division  of  Project 
Compliance  and  Administration 
prepared  an  Environmental  Assessment 
(EA)  for  the  action.  In  the  EA.  the  staff 
concludes  thot  construction  and 
operation  of  the  microturbine  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-1657  Filed  1-26-94:  8:45  ami 

BILUNG  COOC  (TIT-ffl-M 


[Docket  No.  RP9J-89-000] 

MIGC,  Inc.;  Informal  Settlement 
Conference 

lanuary  21. 1954. 

Take  notice  than  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  January 
27.  1994  (and  may  be  extended  until 
Friday  Jar.ua.'y  28,  1994).  The 
conference  will  begin  at  10  a.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Comm.ission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  in  room 
4010.  The  purpose  of  the  coiif'^rence  is 
to  explore  the  possibility  of  settlement 
of  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.ld2(b)  is  invited  to 
attend.  Persons  wishing  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Robert  L.  Woods  at  (202)  208-1087  or 
Russell  Mamone  at  (202)  208-0744. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-1660  Filed  1-26-94;  8:45  am) 
BiLUNO  COOC  tny-et-M 


[Docket  No.  MG91-1-003] 

National  Fuel  Gas  Supply  Corp.; 
Petition  for  Waiver  of  Regulations 

January  21, 1994. 

Take  notice  that  on  December  17, 
1993,  National  Fuel  Gas  Supply 
Corporation  (National)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  a  waiver  of  certain  of 
the  requirements  of  Order  Nos.  497  et 

National  requests  that  the 
Commission  waive  the  requirements  of 
Order  Nos.  497  et  al.  with  respect  to 
National's  relationship  with  National 
Fuel  Gas  Distribution  Corporation 
(Distribution),  an  affiliated  local 
distribution  company.  National  claims 
that  since  its  restructuring  plan  became 
effective  on  August  1, 1993.  Distribution 
is  no  longer  a  sales  customer  of 
NatioPial.  Distribution,  which  is 
National's  largest  single  transportation 
customer,  can  make  off-system  sales 
without  triggering  the  marketing  affiliate 
rules,  so  long  as  the  gas  sold  is  not 
transported  on  National's  pipeline 
system.  National  requests  that  the 
Commission  allow  Distribution  to  move 
gas  through  National's  facilities  to  a 
newly  created  Hug,  without  triggering 
the  requirements  of  Order  Nos.  497  et  al. 

National  further  states  that  copies  of 
this  filing  were  served  upon  its 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  states  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CtH  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  4,  1994.  Protests  will 
be  considered  by  the  Commission  in 


'  Order  No.  497.  53  FR  22139  (J:ine  14,  19«8).  Ill 
FERC  Slats.  &  R«gs.  1  30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22, 
19891  III  KERC  Stati  h  R*!gs.  30  868  (1989):  Order 
No.  497-B,  order  on  exlntMling  sunset  date.  55  FR 
53291  (December  28.  1990).  lU  F^RC  St;i!.s.  &  Regs. 
1  30.908  (1990);  Order  No.  497  C.  order  extending 
sunset  date.  57  V9.  9  (January  2.  1992):  ID  FERC 
Slats.  A  Regs  1  30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18.  1992).  58  FERC  161.139 
(1992);  Tenneco  Gas  v  FERC  (afnnned  in  part  and 
remanded  in  part).  969  F  2d  1187  (DC.  Qr.  1992), 
Order  No.  497-1).  order  on  remand  and  extending 
sunset  da'e.  in  FERC  Stats,  h  Kegs.  Preambles 
1  30.958  (December  4.  1992).  57  FR  58978 
(December  14,  1992):  Order  No.  497-E.  order  on 
rehearing  and  extending  sunset  dale.  59  FR  243 
(January  4,  1994).  65  FERC  161 .381  (December  23. 
1993). 
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determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  94-1658  Filed  1-26-94;  8:45  am] 

BILLINO  CODE  S717-01-M 

[Docket  No.  RP93-1 65-000} 

OkTex  Pipeline  Co.;  Informal 
Settlement  Conference 

lanuary  21. 1994. 

Take  notice  that  on  January  28.  1994. 
at  9:30  a.m.,  an  informal  settlement 
conference  will  be  convened  in  this 
proceeding  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426. 

The  parties  and  the  Commission  Staff 
are  invited  to  attend.  Persons  wishing  to 
become  parties  must  move  to  intervene 
pursuant  to  the  Commission's 
Regulations  (18  CFR  385.214)  and  have 
their  motion  granted. 

For  additional  information  contact 
John  Roddy  (202)  208-1176  or  Anja 
Clark  (202)  208-2034. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  94-1659  Filed  1-26-94;  8:45  am) 
BiLUNO  CODE  tTIT-OI-M 

[Docket  No.  CP9S-«85-000,  Docket  Nos. 
CP93-751-000,  CP«4-29-000.  Docket  No. 
CP93-«18-000,  Docket  Nos.  CP93-61 3-000, 
CP93-673-000.  (Not  Consolidated)] 

Tuscarora  Gas  Transmission  Co.,  et 
al.;  Technical  Conference 

January  21, 1994. 

Take  notice  that  on  February  10, 1994, 
at  10  o'clock  AM,  the  Commission  staff 
will  convene  a  technical  conference  on 
non-environmental  issues  in  the  above 
captioned  proceedings  to  discuss  issues 
related  to  the  proposals  by:  (1) 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  to  construct  a  new  pipeline 
to  serve  markets  in  California  and 
Northern  Nevada;  (2)  Paiute  Pipeline 
Corporation  (Paiute)  to  expand  its 
system  to  serve  markets  in  California 
and  Northern  Nevada;  (3)  Pacific  Gas 
Transmission  Company  (PGT)  to  expand 
its  system  for  certain  customers  in  the 
Pacific  Northwest,  California  and 
Nevada;  and  (4)  Northwest  Pipeline 
Corporation  (Northwest)  is  expanding 
its  system  to  serve  markets  in 


Washington,  Oregon,  Idaho  and  Nevada. 
The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  1st  Street,  NE., 
Washington,  DC  20426.  All  interested 
parties  are  invited  to  attend.  Attendance 
at  the  conference  will  not  confer  party 
status. 

For  further  information  contact  John 
M.  Wood  (202)  208-0113  or  Horatio  A. 
Cipkus  (202  208-2150,  Office  of 
Pipeline  and  Producer  Regulation,  room 
7016,  825  N.  Capitol  Street,  NE.. 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-1654  Filed  1-26-94;  8:45  am] 

BILLING  CODE  6717-01-M 


[Project  2299-024  California] 

Turtock  and  Modesto  Irrigation 
Districts;  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  a  Scoping  Meeting 

January  21. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR^art 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  licensee's  post- 
licensing  filing  that  proposes  to  modify 
the  minimum  flows  from  the  project 
reservoir.  The  intent  of  the  proposed 
flow  modification  is  to  help  protect 
fishery  resources  (primarily  the  chinook 
salmon)  in  the  Tuolumne  River.  Staffs 
initial  evaluation  was  issued  on 
December  22. 1993,  in  a  draft 
environmental  assessment  (DEA).  In  the 
DEA,  staff  determined  that  because 
some  of  the  proposed  alternatives  could, 
under  certain  circumstances,  reduce  the 
amount  of  \\  ater  available  to  users  of  the 
Hetch  Hetchy  water  supply,  some  of  the 
proposed  alternatives  may  constitute  a 
major  federal  action  affecting  the  human 
environment  and  recommended 
preparation  of  an  environmental  impact 
statement. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  staff  and 
considered  in  the  final  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
decision. 

Scoping  Meeting 

A  scoping  meeting  will  be  held  on 
Thursday.  February  10. 1994.  at  9  a.m. 
at  the  Best  Western  Mallard's  Inn  in 
Modesto.  California.  All  interested 


individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EIS. 

The  DEA  will  be  considered  the 
initial  scoping  document.  Copies  of  the 
DEA  are  available  in  the  Commission's 
Reference  and  Information  Center,  room 
3308.  of  the  Commission's  offices  at  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  Copies  of  the  DEA  will  also 
be  available  at  the  scoping  meeting. 

Objectives  ^ 

At  the  scoping  meeting  the  staff  will: 
(1)  Present  environmental  issues  that  are 
identified  for  coverage  in  the  EIS;  (2) 
receive  input  from  meeting  participants 
on  the  issues  presented;  (3)  clarify  the 
significance  of  issues;  (4)  identify  any 
additional  issues  that  need  treatment  in 
the  EIS;  and  (5)  identify  those  issues 
that  do  not  merit  treatment  in  the  EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  public  record  for  this 
proceeding  that  was  noticed  on 
December  29. 1992.  Interested  persons 
who  are  unable  to  attend,  or  do  not 
choose  to  speak  at  the  scoping  meeting, 
may  submit  written  statements  for 
inclusion  in  the  public  record.  All 
written  comments  must  be  filed  with 
the  Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  on  or 
before  February  24.  1994. 

All  wTitten  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption-  New 
Don  Pedro  Project.  FERC  Project  No. 
2299-024. 

Further,  please  note  the  Commission's 
Rules  of  Practice  and  Procedure, 
requiring  note  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission  and  parties  filing 
documents,  must  also  serve  the 
documents  on  each  person  whose  name 
is  on  the  official  service  list. 

For  further  information,  please 
contact  John  A.  Schnagl  at  (202)  219- 
2661. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-1655  Filed  1-26-94:  8:45  am) 
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[Doctot  No.  RP«>-10»-00q 

Williams  Natural  Qas  Co.;  Informal 
Settlement  Conference 

January  21, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  January 
25, 1994.  The  conference  will  begin  at 
10:  a.in.  at  the  offices  of  the  Federal 
Energy  Regulatory  Gammission,  810 
First  Street,  NE.,  Washington,  DC  The 
purpose  of  the  conference  is  to  explore 
the  possibility  of  settlement  of  the 
above-reference  docket.  

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
In  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Sandra  J.  Delude  or  Russell  B.  Mamone 
at  (202)  20&-0744. 
Lin  wood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-1661  Filed  1-26-94;  8:45  am) 

BILUNO  COOC  «n7-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4825-3] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  comphance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  the  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 
SUPPt.EMENTARY  INFORMATION: 

Office  of  Administration  and  Resources 
Management 

Title:  Contractor's  Cumulative  Qaim 
and  Reconciliation  (EPA  No.  246.05; 
OMB  No.  2030-0016). 

Abstract:  This  ICR  is  an  extension  of 
existing  information  collection  activities 


required  under  the  Federal  Acquisition 
Regulations  (FAR)  at  48  CFR  4.804  and 
4.805.  Under  these  regulations,  EPA 
contractors  completing  cost- 
reimbursement  contracts  must  provide 
EPA  with  summary  information  of  all 
costs  inc\irred  in  the  performance  of  the 
contract  prior  to  contract  closure. 
Specifically,  using  EPA  Form  1900-10 
or  an  equivalent  format,  EPA  contractors 
must  provide  EPA  with  summary 
information  on  the  major  expenditures 
under  the  contract,  such  as  direct  labor, 
direct  material  and  supplies,  equipment, 
travel,  and  subcontract  costs.  There  are 
no  recordkeeeping  requirements. 

This  information  is  used  by  the  EPA 
to  determine  the  final  amount  of 
reimbursable  costs  to  the  contractor. 
The  EPA  contracting  officer  reviews  and 
reconciles  this  information  with  EPA's 
internal  records.  Afier  the  information  is 
verified  through  this  audit,  a  final 
payment  is  made  to  the  contractor. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.66  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing 
information  sources,  and  completing 
and  reviewing  the  collection  of 
information. 

Respondents:  Businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
300. 

Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Annua]  Burden  on    . 
Respondents:  200  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 

and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street, 
NW..  Washington,  DC  20530. 
Dated:  January  17, 1994. 

Paul  Lapsley, 

Director,  Beguhtory  Management  Division. 

IFR  Doc  94-1731  Filed  1-26-94;  8:45  araj 

BiLUNQ  COOC  asM-M-r 


[FRI.-4«2»-q 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1994. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  ICR  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740. 

8UPPt.EMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Land  Disposal  Restrictions  No- 
Migration  Variances.  (EPA  No.  1353.04; 
OMB  No.  2050-0062).  This  ICR  is  a 
renewal  of  an  approved  collection. 

Abstract:  Section  3004  of  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  by  the  Hazardous  and 
Sohd  Waste  Amendments  of  1984, 
prohibits  land  disposal  of  hazardous 
wastes  beyond  specified  dates  unless 
the  owner/operator  of  a  hazardous  waste 
storage  or  disposal  facility  demonstrates 
to  the  Administrator  of  EPA  that  there 
will  be  no  migration  of  hazardous 
constituents  from  the  land  disposal  unit 
for  as  long  as  the  waste  remains 
hazardous.  The  regulated  community 
can  petition  for  a  variance  from 
statutory  prohibitions  or  treatment 
requirements  promulgated  under 
section  3004,  to  continue  land  disposal 
of  specific  hazardous  wastes  at  specific 
facilities.  The  requirements  for 
obtaining  these  variances  and  the 
associated  costs  are  discussed  in  detail 
in  the  ICR. 

The  Permits  and  State  Programs 
Division,  Office  of  Solid  Waste,  will 
review  the  petitions  and  determine  if 
they  successfully  demonstrate  no 
migration.  Granting  of  a  variance  will  be 
based  upon  successful  demonstration 
that  hazardous  wastes  can  be  managed 
safely  in  a  particular  land  disposal  unit, 
so  that  no  migration  of  any  hazardous 
constituents  occurs  from  the  unit  for  as 
long  as  the  waste  remains  hazardous. 
The  statutory  requirement  for  an 
application  by  an  interested  person  is 
intended  to  place  the  burden  on  the 
applicant  to  prove  that  a  specified  waste 
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can  be  contained  safely  in  a  particular 
type  of  disposal  unit. 

Burden  statement:  The  respondent 
burden  for  the  no-migration  petition  is 
estimated  to  be  9,240  hours  for  each 
facility  planning  to  request  a  variance. 

Respondents:  Owners/Operators  of 
Hazardous  Waste  Storage  or  Disposal 
Facilities. 

Estimated  number  of  respondents:  2. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  18,492  hours. 

Frequency  of  collection:  As  needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW.. 
Washington,  DC  20460  and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  St.  NW.,  Washington,  DC 
20503. 

Dated:  January  17, 1994. 
Paul  Lapsley, 

Director,  Peguhtory  Management  Division. 
(FR  Doc.  94-1733  Filed  1-26-94;  8:45  ami 

BILUNG  COOC  WM-SO-M 


[FRL-482»-31 

Public  Meeting  To  Discuss  the  EPA 
National  Environmental  Goals  Project 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  developing  national 
environmental  goals.  The  purpose  of  the 
meeting  is  to  discuss  possible 
environmental  goals  with  a  group  of 
invited  participants  and  other  members 
of  the  public.  EPA  Administrator  Carol 
Browner  expects  to  participate  in  this 
meeting. 

DATES:  Tlie  meeting  will  take  place  on 
January  31, 1994  from  9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Atop  the  Bellevue,  1415 
Chancellor  Court,  Philadelphia,  PA 
19102,  (215)  790-2819. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  who  would  like  to  attend  this 
meeting,  please  call  Don  Welsh,  Chief  of 
Government  Affairs  Branch,  USEPA 
Region  3  at  (215)  597-9072  to  reserve  a 
seat.  Seating  is  limited  and  is  on  a  first- 
come.  First-served  basis. 


Dated:  January  14, 1994. 
Frederick  W.  Allen, 

Acting  Director,  Office  of  Strategic  Planning 

and  Environmental  Data. 

(FR  Doc  94-1735  Filed  1-26-94;  8:45  ami 
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CFRL-4829-51 

Ozone  Transport  Commission  for  the 
Northeast  United  States;  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
February  1, 1994. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  transport  region  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended. 

DATES:  The  meeting  will  be  held  on 
February  1, 1994. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Omni  Shoreham  Hotel,  2500 
Calvert  Street,  NW.,  Washington,  DC 
20008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Gutro,  State  Relations 
Coordinator,  Region  I,  U.S. 
Environmental  J*rotection  Agency,  John 
F.  Kennedy  Federal  Building,  Boston, 
MA  02203.  (617)  666-3383. 
FOR  PRESS  INQUIRIES  CONTACT:  Brenda 
Box,  Air  Resources  Management 
Division,  D.C  Environmental 
Regulation  Administration,  2100  Martin 
Luther  King  Jr.  Avenue,  SE.,  suite  404, 
Washington,  DC  20020-5732,  (202)  404- 
1136. 

FOR  DOCUMENTS  CONTACT:  Stephanie  A. 
Cooper,  Ozone  Transport  Commission. 
444  North  Capitol  Street  NW.,  suite  604, 
Washington,  DC  20001,  (202)  508-3840. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  contain  at 
section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  e.stablishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

'  The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 


meeting  of  the  commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  February  1. 1994.  The  meeting 
v\rill  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits,  a  time  to  be  determined 
(see  below). 

Type  of  meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  from  Stephanie  Cooper 
of  the  OTC  office  (202)  508-3840  on 
Wednesday,  January  26, 1994.  The  final 
agenda  will  include  the  starting  and 
adjournment  tiroes  of  the  meeting.  The 
purpose  of  the  meeting  is  to  receive 
reports  from  its  committees,  particularly 
on  the  Low  Emission  Vehicle  program 
and  control  measures  being  studied  for 
the  November  15, 1994  State 
Implementation  Plan  revisitms. 
PaulKeongk, 
Acting  Begkunl  Administrator,  EPA  Region 

jFR  Doc.  94-1738  Filed  1-26-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1M8] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemalcing  Proceedings 

January  19, 1994. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission °s  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  February  11, 1994.  See  §  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Implementation  of  sections 
11  and  13  of  tiie  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  (MM  Docket  No.  92-264). 

Petition  for  Reconsideration:  Number 
ofPetitionsFiled:2. 


V 
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Federal  Communications  Q>mmission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  94-1698  Filed  1-26-94;  845  am) 

BILUNO  C006  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-100&-OR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (PUMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-100&-DR).  dated 
January  17.  1994.  and  related 
determinations. 

EFFECTIVE  DATE:  January  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  January  17, 1994.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  17,  1994: 

Ventura  and  Orange  Counties  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 
|FR  D<K  94-1708  Filed  1-26-94:  8;45  am) 

BiLUNG  CODE  671S-02-M 


[FEMA-IOOe-OR] 

California;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  California 
(FEMA-1008-DR).  dated  January  17. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  Januar)'  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  17.  1994.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
IJ.S.C.  5121  et  seq),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California, 
resulting  from  an  earthquake  and  aftershocks 
on  )anuar>'  17.  1994.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  tlie  State  of  flalifomia. 

In  order  to  pro\  ide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  nccessar>'  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs  except  for  direct  Federal 
assistance  costs  for  emergency  work 
authorized  at  100  percent  Federal  funding  fur 
the  first  72  hours. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Frank  L.  Kiston  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Los  Angeles  County  for  Individual 
Assistance  and  Public  .Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  Lee  Wilt, 

Director 

jFR  Doc.  94-1707  Filed  1-26-94;  8:45  am] 

BILLING  CODE  C71B-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug. 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  whicii 
interested  persons  may  participate  in 
open  public  hearings  before  FD.\'s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Dermatologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  16, 
1994.  8  a.m.,  conference  rms.  G  through 
J.  Parklawn  BIdg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  12  m.;  Ermona  B.  McGoodwin  or 
Valerie  M.  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301^43- 
5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  11,  1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  drug 
application  NDA  19-821,  Soriatane* 
(acitretin),  Roche  Dermatologies,  for 
treatment  of  psoriasis. 
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Joint  Meeting  of  ttM  Dermatologic 
Drugs  and  Nonprescription  Drugs 
Advisory  Committees 

Dots,  time,  and  place.  February  16, 
1994, 1  p.m.,  conference  rms.  G  through 
J.  Paritlawn  Bldg..  5600  Fishers  Larte, 
Rock  ille,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  1  p.m.  to  2  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  2 
p.m.  to  5  p.m.;  Ermona  B.  McGoodwin 
or  Lee  L.  Zwanziger,  Center  for  Drug 
Evaluation  and  ReseartJi  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5455. 

General  function  of  the  committees. 
The  Dermatologic  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
markeJffd  and  investigational  human 
drugs  tor  use  in  the  treatment  of 
dermatologic  diseases.  The 
Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
fur  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases. 

Agenda — Open  public  hearing. 
Literested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  en  issues  pending  before  the 
committees.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  11,  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comn>ents. 

Open  committee  discussion.  The 
committees  will  discuss  new  drug 
application  hJDA  20-310,  ketoconazole 
1%  shampoo,  Johnson  and  Johnson 
Consumer  Products,  for  treatment  of 
dandruff. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Date,  time,  and  place.  February  1 7 
and  18,  1994,  8:30  a.m.,  Ballroom, 
Holiday  Inn  Metro  Center,  775  12th  St. 
NW.,Wa.shington,DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  17,  1994, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  9:30  a.m.  to 
5  p.m.;  open  committee  discussion. 
February  18, 1994,  8:30  a.m.  to  5  p.m.; 
Charles  K.  Sbowalter,  Center  for  Devices 
and  Radiological  Heahh  (HFZ-240), 


Food  and  Drug  Administration,  1901 
Chapman  Ave.,  Rockville.  MD  20857, 
301-594-3311. 

Genera]  function  of  the  committee. 
The  committee  advises  on  developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  f>ending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  31, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argunients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will:  (1)  Discuss  the  interim 
final  standards  for  accreditation  bodies 
and  for  facilities,  (2)  receive  status 
reports  from  FDA  on  activities  related  to 
implementation  of  the  Mammography 
Quality  Standards  Act  of  1992  (Pub.  L. 
102-539),  and  (3)  discuss  priorities  for 
future  standards. 

Board  of  Tea  Experts 

Date,  time,  and  place.  February  24 
and  25, 1994,  10  am..  New  York 
Regional  Laboratory,  rm.  700,  850  Third 
Ave.,  Brooklyn,  NY. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  24,  1994, 
10  a.m.  to  11  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  11  a.m.  to 
4:30  p.m.;  open  committee  discussion, 
February  25,  1994,  10  a.m.  to  4:30  p.m.; 
Robert  H.  Dick,  New  York  Regional 
Laboratory,  Food  and  Drug 
Administration,  850  Third  Ave., 
Brooklyn,  NY  11232,  718-965-5730. 

General  function  of  the  committee. 
The  committee  advises  on  establishment 
of  uniform  standards  of  purity,  quality, 
aiid  fitness  for  consumption  of  all  tea 
imported  into  the  United  States  under 
21  U.S.C  42. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  and  select  tea 
standards. 

FDA  public  advisory  conunittee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  dosed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 


meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participwtion  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

E)ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  faciUtate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electrojiic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notir.e.  Qkanges 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mteresled  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(Hn-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  trans(7ipt  may  be  vieweo  at  the 
Dockets  Management  Branch  (HFA- 
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i).  Food  and  Drug  Administration, 
1-23.  12420  Parklawn  Dr., 
-.kville.  MD  20857,  approximately  15 
rking  days  after  the  meeting,  between 
hours  of  9  a.m.  and  4  p.m..  Monday 
ough  Friday.  Summary  minutes  of 
open  portion  of  the  meeting  may  be 
uested  in  writing  from  the  Freedom 
nformation  Office  (address  above) 
inning  approximately  90  days  after 
meeting. 

"his  notice  is  issued  under  section 
a)(l)  and  (2)  of  the  Federal  Advisory 
Timittee  Act  (5  U.S.C.  app.  2).  and 
A's  regulations  (21  CFR  part  14)  on 
isory  committees. 

uted:  lanuary  21.  1994. 
e  E.  Henney, 

nity  Commissioner  for  Operations. 
Doc  94-1702  Filed  1-26-94;  8:45  am] 

INQ  COD€  41tO-01-F 


ice  of  Inspector  General 

tgram  Exclusions:  Decemtier  1993 

=NCY:  Office  of  Inspector  General. 

S. 

■iON;  Notice  of  program  exclusions. 

)uring  the  month  of  December  1993. 

HHS  Office  of  Inspector  General 
Dosed  exclusions  in  the  cases  set 
■h  below.  When  an  exclusion  is 
posed,  no  program  payment  is  made 
myone  for  any  items  or  services 
ler  than  an  emergency  item  or 
vice  not  provided  in  a  hospital 
ergency  room)  furnished,  ordered  or 
scribed  by  an  excluded  party  under 

Medicare.  Medicaid,  Maternal  and 
ild  Health  Services  Block  Grant  and 
ick  Grants  to  States  for  Social 
■vices  programs.  In  addition,  no 
igram  payment  is  made  to  any 
>iness  or  facility,  e.g.,  a  hospital,  that 
)mits  bills  for  paym.ent  for  items  or 
vices  provided  by  an  excluded  party, 
(gram  beneficiaries  remain  free  to 
:ide  for  themselves  whether  they  will 
ifinue  to  use  the  services  of  an 
;luded  party  even  though  no  program 
,'ments  will  be  made  for  items  and 
vices  provided  by  that  excluded 
■ty.  The  exclusions  have  national 
;ct  and  also  apply  to  all  other  Federal 
n-procurement  programs. 


Subject  city,  state 


Subject  city,  state 


gram-related  convictions: 

iffzal,  Ctiaudtvy  M,  Brooklyn, 
NY  

^ndersoo,  David  W.  German- 
town,  Wl  

Anderson,  Lynda,  German- 
town.  Wl  


Effective 
date 


01/02/94 
01/02/94 
01/02/94 


Beldengreen,    David    Z.    Still- 
water. NY  

Bower,  Laura,  Brockport,  NY  .. 

Cung.   Kiew  Trang.  Houston. 
TX  

Harmon.    Bernard,    Plainvtew, 
NY   

Lowinger.  Paul  L.  San  Fran- 
cisco. CA  

Majeed.  Abdul.  Holits.  NY 

Manani.  Aurora  C.  Honolulu. 
HI 

O'Connell,      Bartiara.      Nortti 
DigWon.  MA  

Park  East  Surgical  Equipment. 
Brooklyn,  NY  

Pascua.  Arsenio  L,  Hacienda 
Hgts,  CA 

Podrasky,    Frank    P.    Bridge- 
port, CT  

Richardson,     Dorottiy,     Madi- 
son, Wl  

Rub'att,  Sharon,  Iron  River,  Wl 

Siddiqui,    Shahid   M,    Fishkill, 
NY  

Singla.  Sudarshan  K,  New  Ro- 
chelle,  NY  

Waters.  Cindy,  Hazelhurst.  GA 

Zimmerman.  David.  Bloomfield 
Hills.  Ml  

Zuffante,  John  P.  Quincy.  MA 
Patient     abuse/neglect     convic- 
tions: 

Adio,    Olanrewaju.    E     Provi- 
dence. Rl  

Allen.  Kessarah  E.  Colfax,  l^ 

Anahory.   Raquel.   Pawtucket, 
Rl 

Bartholomew.    Bartiara,    Har- 
mony, Rl  

Bowman,  Ruby,  Ashland,  AL  .. 

Jackson,      Christian,      Provi- 
dence, Rl  

Lafave,   Roberta   K,   Oscoda, 
Ml 

Merritt,  Shirley,  Eutaw,  AL 

Nicholson,  Arthur.  Gordo.  AL  . 

Norns.    Douglas    Lane.    San 
Jacinto,  CA  

Sears,  Selina.  Providence,  Rl 
Conviction  for  health  care  fraud: 

Tan.  Earl  Eng-Chow,  Houston, 

TX  

Controlled     substance     convic- 
tions: 

Agpaoa,  Rodngo  D.  Brooklyn, 
NY  

Lauren.    Steptien    W.    Kings 

Point.  NY  

License  revocation/suspension: 

Lasko.  Keith  A.  Chicago,  IL  .... 

Sheehan,  Mariene  F,  Nashua, 

NH  

Federal/state    exclusion/suspen- 
sion: 

Balboa  Ambulance,  Inc.,  San 

Diego,  CA 

Entities     owned/controlled     by 

convicted: 

Rk:hardson's  Totum,  Madison, 
Wl  

Warren  A  Rubin.  O.P.M..  PJV., 
Canxten.  NJ  


Effective 
date 


01/02/94 
01/02/94 

01/02/94 

I 

01/02/94 

01/06/94  ] 
01/02/94 

01/06/94 

01/03/94  i 

I 

01/03/'94  I 
01/06/94/ 
OI/OZ'94  I 


01/02/94 
01/02/94  I 

01/03/94 

01/03/94 
01/02/94 

01/02/94 
01/03/94 


01/02/94 
01/02/94 

01/02/94 

01/02/94 
01/02/94 

01/03/94 

01/02/94 
01/03/94 
01/02/94 

01/06/94 
01/02/94 


01/02/94 

01/02/94 
01/03/94 
01/02/94 

01/19/94 

01/02/94 
OMOZm 


Subject  city,  state 

Effective 
date 

Default  on  heal  loan: 

Adams,    Stephen    C,    Ports- 

moutti,  OH  

01/13/94 

Allen.  David  F,  Madison  Hgts, 

Mr 

01/12/94 

Baker,    Donnie   W,   Nashville, 

TN             

01/12/94 

Barton,     Diane     M,    Olympia 

FieWs,  IL 

01/12'94 

Bennett,     Regina    V.     Clear- 

water. FL  

01/13/94 

Berger,    David    L.    Wampum. 

PA  

01/13/94 

Brightwell,    Terry    D,    Vallejo, 

CA  

01/16/94 

Buckley,    John    F,    Massilon, 

OH          

01/12/94 

Carroll.  Otto  S  Jr.  Atlanta,  GA 

01/13/94 

Dobrota,  Jerry  G,  Sedona.  AZ 

01/16/94 

Elliott,  Joseph  E  Macon.  MO  .. 

01/12/94 

Finucane,    Charity    M,    Rock- 

ville,  MD  

01/13/94 

Gerstnrian,  David  1,  Tempe,  AZ 

01/16/'94 

Gifford,  Craig  P,  West  Valley, 

UT 

01/12/94 

Given,  Vaughn  Mitchell,  Mis- 

sion Viejo,  CA  

01/16/94 

Gott,  George  M,  Boise,  ID 

01/16/94 

Graves,  William  T,  St  Peters- 

burg, FL 

01/12/94 

Green,    Sheldon    S.    Oxnard, 

CA  

01/16/94 

Jackson,  Jerry  J,  Marietta,  GA 

01/13/94 

Jimenez,  Aurelio  P,  Kokomo, 

IN  

01/12/94 

Johnson,  Carol  A,  Hawthorne, 

NV  

01/16/94 

Kupetz,   Scott  R.  Manhattan, 

NY  

01/12/94 

Leggett,  Gilbert  H,  Washing- 

ton, DC  

01/13/94 

Locke,   Peggy  J,  Santa  Bar- 

bara, CA  

01/1E'94 

Mane,  Joseph  Walter,  Miami, 

FL  

01/13/94 

Mangum.       Donald      Lance, 

Springville,  UT  

01/12/94 

Marlatt,  Stephanie  J,  Mk:higan 

City,  IN  

01/12/94 

Mash,  HaroW  Jerry,  ChKago, 

IL  „ 

01/12/94 

McCormack,   Faith   J.   Wash- 

ington, DC  

01/13/94 

Meredith,   David  G,  Wilming- 

ton. NC  

01/12/94 

Miller.  Guy  M.  Claremont.  CA 

01/I6m 

Moon,   Craig   W,   Milwaukee, 

Wl  

01/12/94 

Morris,    Russell    D,    Philadel- 

phia, PA 

01/13/94 

Mosley,  James  0  Jr.  Colum- 

bus, GA  

01/13/94 

Nelson,    Howard   0.    Kansas 

City.  MO  

01/12/94 

Neumunz,  Gregory  D,  Hamp- 

stead,  NC  

01/13/94 

Nydegger,    Bradley    S,    Sac- 

ramento, CA 

01/16/94 

Obadia.  Eric  S,  Bayside,  NY  .. 

01/12/94 

Perkins,   Terence    M.    Bronx, 

NY  

01/12/94 

Pote,  William  H  W  III,  Loma 

Linda,  CA  

01/16/94 
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Subject  city,  state 


Powell.  Carlton  F,  Melrose 
Park,  PA  

Price.  Arttiuf  R.  Kansas  City, 
KS 

Rivera,  Axe)  E,  Rio  Piedras, 
PR  

Rowland,  Jimmy  H, 
Centerville,  GA 

Russell,  Bot*)y  D,  Kentwood, 
Ml  

Siminski,  Larry  T,  Atlanta,  GA 

Smith,  Gertrude  M,  New  York, 
NY  

Stjemholm,  Darwin  Lee,  Lake- 
wood,  CO  

Tarvin,  Kerry  D,Yut»a  City,  CA 

Taylor,  Julie  A,  Glendale,  CA  . 

Thomas,  Bruce  L,  St  Peters- 
burg, FL 

Trainer,  Anita  J,  Denver,  CO  .. 

Valenzuela,  Debbie  L,  Anchor- 
age, AK  

Walters,  Dark  C,  Dunedin,  FL 

Wilson,  Debra  D.  Rock  Hill, 
SC  

Wimbish,  Ronakj  P,  Nashville, 
TN 

Zukjvitz,  Mark  J,  Vero  Beach, 

FL  

Peer  review  organizatk}n  cases: 

Stevens,  MikJred  J,  Gamett, 
KS  


Effective 
date 


91/13/94 

01/12/94 

01/12/94 

01/12/94 

01/12/94 
01/12/94 

01/12/94 

01/12/94 
01/16/94 
01/16/94 

01/13/94 
01/12/94 

01/16/94 
01/13/94 

01/13/94 

01/13/94 

01/13/94 

12/29/93 


Dated:  January  14, 1994. 
James  F.  Patton. 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Investigations. 
|FR  Doc.  94-1643  Filed  1-2&-94;  8:45  am) 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meeting 
(Division  of  Cancer  Treatment  Board  of 
Scientific  Counselors) 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors,  DCT, 
National  Cancer  Institute,  National 
Institutes  of  Health,  February  14-15, 
1994,  Building  SIC,  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  February  14  from  8  a.m.  to 
approximately  5:15  p.m.,  and  again  on 
February  15  from  approximately  11:15 
a.m.  until  adjournment,  to  review 
program  plans,  concepts  of  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5.  U.S.C. 
and  sec.  19(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 


February  15  from  8  a.m.  to 
approximately  11  a.m..  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North 
Building,  room  630,  National 
Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request. 
Dr.  Bruce  A.  Chabner,  Director,  Division 
of  Cancer  Treatment,  National  Cancer 
Institute,  Building  31,  room  3A44, 
National  Institutes  of  Health. 
Bethesda.  Maryland  20892  (301-496- 
4291)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accomodations,  should 
contact  Dr.  Bruce  Chabner  (301-496- 
4291)  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  )anuary  21, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-1747  Filed  1-26-94;  8:45  am) 
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National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  (NCRR)  for  February-March 
1994.  These  meetings  will  be  open  to 
the  public  to  discuss  program  planning, 
program  accomplishments  and  special 
reports  or  other  issues  relating  to 
committee  business  as  indicated  in  the 
notice. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463.  for 


the  review,  discussion  and  evaluation  of 
individuals  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  ()ersonal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Maureen  Mylander,  Information 
Officer,  NCRR.  Westwood  Building, 
room  10A15.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892.    ' 
(301)  594-7938.  will  provide  summaries 
of  meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Executive  Secretary  or  the  Scientific 
Review  Administrator  indicated. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  or  the 
Scientific  Review  Administrator  listed 
below,  in  advance  of  the  meeting. 
Name  of  Committee:  General  Clinical 

Research  Centers  Committee 
Scientific  review  administrator:  Dr.  Bela 

J.  Gulyas,  National  Institutes  of 

Health,  Westwood  Building,  room 

10A16,  Bethesda,  MD  20892. 

Telephone:  (301)  594-7903 
Dates  of  meeting:  February  16-18, 1994 
Place  of  meeting:  Holiday'lnn,  Bethesda, 

8120  Wisconsin  Avenue,  Bethesda, 

MD  20814 
Open:  February  16,  8  a.m.-9:30  a.m. 
Closed:  February  16.  9:30  a.m.  until 

adjournment 
Name  of  Committee:  Biomedical 

Research  Technology  Review 

Committee 
Scientific  review  administrator:  Dr. 

Chhanda  L.  Ganguly,  National 

Institutes  of  Health.  Westwood 

Building,  room  10A14.  Bethesda.  MD 

20892.  Telephone:  (301)  594-7957 
Dates  ofmeetmg:  February  24-25.  1994 
Place  of  meeting:  The  Bethesda  Ramada, 

8400  Wisconsin  Avenue.  Bethesda, 

MD  20814 
Open:  February  24.  8:30  a.m.-lO  a.m. 
Closed:  February  24,  10  a.m.  until 

adjournment. 
Name  of  committee:  Comparative 

Medicine  Review  Committee 
Scientific  review  administrator:  Dr. 

Bemadette  Tyree,  National  Institutes 

of  Health,  Westwood  Building,  room 

10A16,  Bethesda,  MD  20892, 

Telephone:  (301)  594-7932 
Dates  of  meeting:  February  27-March  1, 

1994 
Place  of  meeting:  One  Washington 

Circle  Hotel,  One  Washington  Circle, 

NW..  Washington.  DC  20037* 


«4 
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osed:  February  27,  6:30  p.m.  until 

recess 

)en:  February  28,  8:30  a.m.-10  a.m. 

osed:  February  28, 10  a.m.  until 

jdjoumment 

17776  of  Committee:  Research  Centers 

in  Minority  Institutions  Review 

[Committee 

ienUfic  review  administrator:  Dr.  John 

Lymangrover,  National  Institutes  of 

Health,  Westwood  Building,  room 

10A14,  Bethesda.  MD  20892, 

Felephone:  (301)  594-7932 

ites  of  meeting:  February  28-March  1. 

1994 

ice  of  meeting:  Holiday  Inn  Crowne 

Plaza,  9000  Rockville  Pike,  Rockville, 

vm  20852 

len:  February  28,  8:30  a.m.-10:30  a.m. 

osed:  February  28, 10:30  a.m.  until 

idjoumment 

italog  of  Federal  Domestic  Assistance 

>gram  Noa.  93.333.  Clinical  Research. 

371,  Biomedical  Research  Technology  and 

306.  Laboratory  Animal  Sciences  and 

mate  Research,  93.389,  Research  Centers 

Minority  Institutions,  National  Institutes 

Health) 

Dated:  )anuary  24. 1994. 

san  K.  Fehfanan, 

mmitlee  Management  Officer,  NIH. 

\  Doc  94-1754  Filed  1-26-94;  8:45  am) 
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itlonai  Center  for  Research 
tsources;  Meeting  of  the  National 
Ivisory  Research  Resources  Council 

Pursuant  to  Public  Law  92-463, 
tice  is  hereby  given  of  the  meeting  of 
3  National  Advisory  Research 
sources  Council  (NARRC),  National 
nter  for  Research  Resources  (NCRR), 
the  National  Institutes  of  Health, 
rhis  meeting  will  be  open  to  the 
iblic,  as  indicated  below,  during 
lich  time  there  will  be  discussions  on 
ministrative  matters  such  as  previous 
jeting  minutes;  the  report  of  the 
rector,  NCRR;  and  review  of  budget 
d  legislative  updates.  Attendance  by 
3  public  will  be  limited  to  space 
ailable. 

In  accordance  with  provisions  set 
rth  in  sees.  552b(c)(4)  and  552b(cM6), 
le  5,  U.S.C  and  sec.  10(d)  of  Public 
w  92-463,  the  meeting  will  be  closed 
the  public  as  listed  below  for  the 
dew,  discussion  and  evaluation  of 
dividual  grant  applications.  The 
plications  and  the  discussions  could 
^real  confidential  trade  secrets  or 
mmercial  property  such  as  patentable 
jterial,  and  personal  information 
nceming  individuals  associated  %vith 
a  applications,  the  disclosure  of 
lich  would  constitute  a  clearly 


unwarranted  invasion  of  personal 
privacy. 

Name  of  committee:  National  Advisory 
Research  Resources  Council 

Date  of  meeting:  Febmary  10-11,  1994 

Place  of  meeting:  National  Institutes  of 
Health,  Conference  Room  6,  Building 
3 IC.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892 

Open:  February  10,  9  a.m.  until  recess 

Closed:  February  11,8  a.m.  umtil  10  a.m. 

Open:  February  11, 10  a.m.  until 
adjournment 

Name  of  committee:  The  Planning  and 
Agenda  Subcommittee  of  the  National 
Advisory  Research  Resources  Council 

Place  of  meeting:  National  Institutes  of 
Health,  Conference  Room  3B41, 
Building  31C  9000  Rockville  Pike. 
Bethesda,  Maryland  20892 

Open:  February  10, 12  noon-l:15  p.m. 

Executive  Secretary:  Louise  Ramm, 
Ph.D.,  Biological  Models  and 
Materials  Research  Program,  National 
Center  for  Research  Resources, 
Westwood  Building,  room  854, 
Bethesda.  MD  20892,  Telephone: 
(301) 594-7906. 

Ms.  Maureen  Mylander,  Information 
Officer,  NCRR.  Westwood  Building, 
room  850,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892.  (301)  594- 
7938,  will  provide  a  summary  of 
meeting  and  a  roster  of  the  members 
upon  request.  Dr.  Louise  Ramm, 
Executive  Secretary,  NCRR.  Westwood 
Building,  room  854,  National  Institutes 
of  Healfi.  Bethesda.  Maryland  20892, 
(301)  594-7906,  will  furnish  substantive 
program  information  upon  request,  and 
will  receive  any  comments  pertaining  to 
this  announcement.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary,  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology;  93.389.  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program:  National  Institutes  of  Health) 

Dated:  )anuary  24, 1994. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-1755  Filed  1-26-94;  8:45  am] 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Research  Training 
Review  Committee 

Pursuant  to  Public  Law  92-483, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Training  Review 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  on  February  27.  28.  and  March 
1, 1994,  at  the  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  February  27,  firom  7:30  p.m. 
to  approximately  8:30  p.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C,  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  February  27,  from  8:30 
p.m.  to  adjournment  on  March  1,  for  the 
review,  disciission,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclos\ire  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  jjersonal 
privacy. 

Terry  Long,  Chief,  Communications 
and  Public  Information  Branch, 
National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Kathryn  Ballard,  Scientific  Review 
Administrator,  NHLBI,  Westwood 
Building,  room  550,  Bethesda.  Maryland 
20892,  (301)  594-7450,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  January  24. 1994. 
Sums  K.  Fcldatan, 
Committee  Management  Officer,  NIH. 
[FR  Doc  M-1753  Filed  1-26-94;  8:45  am] 

BtLUNQ  COM  «14e-»Mi 
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National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  National  Heart, 
Lung,  and  Blood  Advisory  Council  and 
Its  Research  Subcommittee  and 
Training  Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart.  Lung. 
and  Blood  Institute,  February  10-11, 
1994,  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  together  on 
February  9,  at  the  Marriott  Hotel. 
Bethesda,  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  February  10  from  9  a.m. 
to  approximately  3:30  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  sec.  10(d)  of  Public  Law 
92—463,  the  Council  meeting  will  be 
closed  to  the  public  from  approximately 
3:30  p.m.  to  recess  on  February  10  and 
from  8:30  a.m.  to  adjournment  on 
February  11  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Training  Subcommittee  of  the  above 
Council  on  February  9,  will  be  closed 
from  7  p.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Westwood 
Building,  room  7A-17,  National 


Institutes  of  Health,  Bethesda,  Mar>'Iand 
20892,  (301)  594-7454,  will  himish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  24, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH 
IFR  Doc.  94-1756  Filed  1-26-94;  8:45  ami 

BILUNC  COOE  4140-01-M 


National  Institute  of  Mental  Health; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
a  review  committee  of  the  National 
Institute  of  Mental  Health  for  February 
1994. 

The  meeting  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane. 
Rockville,  MD  20857,  Area  Code  301, 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 
Committee  Name:  Biological 

Psychopathology  Review  Committee. 
Contact:  William  H.  Radcliff,  Parklawn 

Building,  room  9C-101,  Telephone: 

301,443-3857. 
Meeting  Date:  February  17,  1994. 
Place:  The  Canterbury  Hotel,  1733  N 

Street.  NVV.,  Washington,  DC  20036. 
Open:  February  17,  1994,  9  a.m.-lO  a.m. 
Closed:  February  17, 1994, 10  a.m.- 

adjoumment. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business         ' 
Innovation  Research;  93.176.  ADAMH.^  ' 

Small  Instrumentation  Program  Grants:  ' 

93.242,  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93  282. 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  January  13, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-1748  Filed  1-26-94;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  on  Drug  Abuse  for  February 
1994. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  the 
meeting  for  announcements  and  reports 
of  administrative,  legislative,  and 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  se<:tion  10(d)  of  Public  Law  92-463. 
these  meetings  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  on  the  dates  indicated 
below.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland. 
NIDA  Committee  Management  Officer. 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42.  5600  Fishers 
Lane,  Rockville,  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 


^ 
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Committee  Name:  Pharmacology  1 
Research  Subcommittee.  Drug  Abuse 
Biomedical  Research  Review  Committee. 

Meeting  Date:  February  15-17,  1994. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Open:  February  15,  8:30  a.m.  to  9  a.m. 

Closed:  9  a.m.,  February  15,  to 
adjournment  on  February  17 

Contact:  Syed  Husain,  Ph.D.,  room  10-42. 
Parklawn  Building,  Telephone  (301)  443- 
2620. 

Committee  Name:  Pharmacology  II 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review  Committee. 

Meeting  Date:  February  15-17, 1994. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20614. 

Open:  February  15.  9  ajn.  to  9:30  a.m. 

Closed:  9:30  a.m.,  February  15,  to 
adjournment  on  February  17 

Contocf.  Gamil  Debbas.  Ph.D.,  room  10-42. 
Parklawn  Building.  Telephone  (301)  443- 
2620. 

Committee  Name:  Biochemistry  Research 
Subcommittee.  Drug  Abuse  Biomedical 
Research  Review  Committee. 

Meeting  Date:  February  15-18. 1994. 

I^ace:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Open:  February  15.  8;30  a.m.  to  9  a.m. 

Closed:  9  a jn. ,  February  1 5,  to 
adjournment  on  February  18 

Contact:  Rita  Liu.  Ph.D..  room  10-42. 
Parklawn  Building.  Telephone  (301)  443- 
2620 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  persons  named 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278.  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  January  21, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  94-1746  Filed  1-26-94;  8:45  am] 

BtLUNG  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Meeting  of  ttie  Deafness  and  Other 
Communication  Disorders  Programs 
Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Deafness  and  Other  Communication 
Disorders  Programs  Advisory 
Committee  on  March  25, 1994.  The 
meeting  will  take  place  from  8:30  a.m. 
to  5  p.m.  in  Conference  Room  10, 
Building  31C.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Mary  In  nd  20892. 


The  meeting,  which  will  be  open  to 
the  public,  is  being  held  for  discussion 
of  the  Extramural  Research  programs. 
Attendance  by  the  Public  will  be  limited 
to  space  available. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Ralph  F.  Naunton,  Executive 
Secretary,  DCD  Programs  Advisory 
Committee.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  Executive  Plaza  South,  room 
400C.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  301-496- 
1804.  A  summary  of  the  meeting  and  a 
roster  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Naunton  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  January  21. 1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  94-1749  Filed  1-26-94;  8:45  am) 
BILUNC  COOe  4140-01-M 


National  Institutes  of  Allergy  and 
Infectious  Diseases;  Meeting:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  March  1-2, 1994. 
in  the  Congressional  Ballroom  of  the 
Marriott  Hotel.  5151  Pooks  Hill  Road. 
Bethesda.  Maryland  20814. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  recess  on  March 
1  and  from  8  a.m.  until  adjournment  on 
March  2.  The  AIDS  Research  Advisory 
Committee  (ARAC)  advises  and  makes 
recommendations  to  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts. 
identify  critical  gaps/obstacles  to 
progress,  and  provided  concept 
clearance  for  proposed  research 
initiatives.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Anne  P.  Claysmith,  Executive 
Secretary.  AIDS  Research  Advisory 


Committee.  DAIDS.  NLMD.  NIH.  Solar 
Building,  room  2A22,  telephone  (301) 
496-0545,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Claysmith  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  January  21. 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-1750  Filed  1-26-94;  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting:  National  Digestive  Diseases 
Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Digestive  Diseases 
Advisory  Board  on  February  28-March 
1,  1994.  On  Monday,  February  38.  a 
conference  on  "The  Role  of  Transjugular 
Intrahepatic  Portal-Systemic  Shunt 
(TIPS)  in  Therapy  of  Portal 
Hypertension"  will  be  held  from  8:30 
a.m.  until  4:45  p.m.  The  Board  will 
reconvene  at  6  p.m.  until  approximately 
9  p.m.  to  discuss  issues  related  to  health 
care  reform.  The  TIPS  conference  will 
reconvene  on  Tuesday.  March  !,  from 
8:30  a.m.  until  approximately  1:30  p.m. 
Other  Board  business  will  t)^in  at  1:30 
p.m.  until  adjournment.  These  meetings, 
which  will  be  open  to  the  public,  will 
be  held  at  the  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  Mar>'land 
20814.  Attendance  by  the  public  will  be 
limited  to  space  available,  notice  of  the 
meeting  room  will  be  posted  in  the  hotel 
lobby. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Ms.  Tommie  S.  Tralka. 
Executive  Director,  National  Digestive 
Diseases  Advisory  Board.  1801 
Rockville  Pike,  suite  500.  Rockvilie. 
Maryland  20852,  (301)  496-6045,  two 
weeks  prior  to  the  meeting  date.  In 
addition,  her  office  will  provide  a 
membership  roster  of  the  Board  and  an 
agenda  and  summaries  of  the  actual 
meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
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and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  January  21, 1994. 
Susan  K.  Feldnon, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  94-1751  Filed  1-26-94;  8:45  ami 

WLUNO  CODE  4140-01-41 


National  Heart,  Lung,  and  Blood 
institute;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c){6),  Title  5. 
U.S.C  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on 
Demonstration  and  Education  Grant 
Applications  (Telephone  Conference  Call). 

Dates  of  Meeting:  February  15, 1994. 

Time  of  Meeting:  1  p.m. 

Place  of  Meeting:  5333  Westbard  Avenue, 
room  548,  Betbesda,  MD  20892. 

Agenda:  To  evaluate  and  review  grant 
applications. 

Contact  Person:  C.  James  Schelrer,  Ph.D., 
5333  Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892,  (301)  594-7452. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  24, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  94-1752  Filed  1-26-94;  8:45  am) 

BILUNO  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 
[OfMtt(M>4-4310-33:  64-060] 

For  a  Wild  and  Scenic  River 
Management  Plan  and  Final  Corridor 
Boundary;  Oregon 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bums,  Oregon,  Interior. 
ACTION:  Notice. 

summary:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  final 
management  plan  and  corridor 
boundary  maps  for  the  designated 
segments  of  the  Donner  und  Blitzen 
River  and  its  tributaries,  a  component  of 
the  National  Wild  and  Scenic  River 
System. 

The  boundaries  are  described  in 
Appendix  A  of  the  Final  Donner  und 
Blitzen  National  Wild  and  Scenic  River 
Management  Plan  and  Environmental 
Assessment  which  was  completed  and 
published  in  May  1993. 

The  plan  and  boundary  maps  are 
available  for  review  or  limited  copies  of 
the  plan  are  available  from  the  Bums 
District  Office  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Patterson,  Area  Manager, 
Ajidrews  Resource  Area,  Bums  District, 
Bureau  of  Land  Management,  HC  74- 
12533  Hwy  20  West,  Mines,  Oregon 
97738,  telephone  (503)  573-5241. 

Dated:  January  21, 1994. 
Michael  T.  Green, 
District  Manager. 

[FR  Doc.  94-1688  Piled  1-26-94;  8:45  am) 
BILUNO  COOf  4310-»-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgation  No.  337-TA-347] 

• 

Certain  Anti-Theft  Deactivatable 
Resonant  Tags  and  Components; 
Notice  of  Request  for  Written 
Submissions  on  tt>e  Issues  of  Remedy, 
the  Public  Interest,  and  Bonding 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  request 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding  in  the 
above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  OHlce  of  the 


General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105. 

SUPPLEMENTARY  INFORMATKM:  On 
December  9, 1993.  the  presiding 
administrative  law  judge  (AL))  issued  a 
final  initial  determination  (ID)  in  this 
investigation.  Ordinarily,  final  IDs  are 
processed  in  accordance  with  the 
deadlines  set  forth  in  Commission 
interim  rules  §  210.53-.56.  In  this 
investigation,  however,  the  Commission 
determined  to  waive  in  part  the 
application  of  those  interim  rules  and  to 
apply  instead  a  revised  procedure,  as  set 
forth  at  58  FR  63391  (Dec.  1, 1993). 
Accordingly,  the  Commission  ordered 
that  consideration  of  the  ALJ's  final  ID 
in  this  investigation  would  be  according 
to  a  revised  procedure.  Under  the 
revised  schedule,  the  parties  were 
allowed  to  file  petitions  for  review  of 
the  ID.  responses  to  the  petitions  for 
review,  and  replies  to  the  responses  by 
certain  deadlines.  The  Commission  also 
indicated  that  it  might  later  issue  a 
notice  requesting  written  submissions 
from  the  parties,  other  federal  agencies, 
and  interested  members  of  the  public  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding,  and/or  requiring  the 
parties  to  file  supplemental  hriek  on 
violation  issues  selected  by  the 
Commission. 

In  accordance  with  the  schedule 
previously  announced,  complainant 
filed  a  petition  for  review,  respondents 
and  the  Commission  investigative 
attorney  filed  responses  to  the  petition 
for  review,  and  all  parties  filed  reply 
submissions. 

The  Commission  has  not  yet 
completed  its  review  of  the  record  In 
this  investigation  and  has  made  no 
determinations  with  respect  to  the  ID  or 
complainant's  petition  for  review. 

If  the  Commission  finds  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  this  investigation,  it 
could  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
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health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury-.  The 
Commission  is  therefore  interested  in 
receiving  written  submissions 
concerning  the  amount  of  the  bond  that 
should  be  imposed,  if  any. 

WRITTEN  SUBMISSIONS:  The  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  requested  to  file  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding. 
Comments  regarding  remedy,  the  public 
interest,  and  bonding  are  particularly 
requested  with  respect  to  respondent 
Custom  Securities  Industries,  Inc., 
which  was  found  in  default  on  October 
17.  1993.  See  58  FR  52323. 

Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  the  close  of  business  on  January  31, 
1994.  Reply  submissions  must  be  filed 
no  later  than  the  close  of  business  on 
February  7, 1994.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  §  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 


will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §210.58  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR 
§210.58). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary-,  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington,  DC  20436, 
telephone  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued;  January  21. 1994. 
Donna  R.  Koehnke, 
Secretary: 
(FR  Doc.  94-1757  Filed  1-26-94;  8:45  am] 

BILLING  CODE  7020-02-P 

Pnvestlgation  No.  337-TA-350] 

Decision  Not  to  Review  Initial 
Determination  Granting  Joint  Motion  to 
Tenninate  ttie  Investigation  Witti 
Respect  to  Respondent  Tosoh  Corp. 
on  the  Basis  of  a  License  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  the  Matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  79)  issued  on  December  20.  , 
1993.  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Harry  E.  Aine  ("Aine") 
and  respondent  Tosoh  Corp.  ("Tosoh") 
to  terminate  the  investigation  as  to 
Tosoh  on  the  basis  of  a  licensing 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein.  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission.  500  E  Street.  SVV., 
Washington.  DC  20436.  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 


allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5,  1993. 
Complainant  Aine  alleges  infringement 
of  claims  23,  24,  25,  26,  and  29  of  U.S. 
Letters  Patent  Re  32.464. 

On  November  17, 1993,  Aine  and 
Tosoh  filed  a  joint  motion  to  terminate 
the  investigation  with  respect  to  Tosoh 
on  the  basis  of  a  licensing  agreement. 
The  ALJ  issued  an  ID  granting  the  joint 
motion  and  terminating  the 
investigation  as  to  Tosoh.  No  petitions 
for  review  of  the  ID  were  filed.  No 
agency  or  public  comments  wore 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C. 1337. and 
Commission  interim  rule  210.53.  19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Dated:  January  21.  1994. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-1758  Filed  1-26-94,  8:45  ami 

BILLING  CODE  702O-O2-P 


[Investigation  No.  337-TA-354] 

Commission  Determination  Not  to 
Review  an  Initial  Determination  Finding 
a  Violation  of  Section  337  and 
Schedule  for  the  Filing  of  Written 
Submissions  on  Remedy,  the  Public 
Interest,  and  Bonding 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  final  initial  determination 
(ID)  in  the  above-captioned 
investigation  finding  a  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
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and  the  sale  within  the  United  States 
after  importation  of  certain  tape 
dispensers. 

FOR  FURTHER  INFORMATION  CONTACT: 
fames  M.  Lyons,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3094. 

SUPPLEMENTARY  tNFORMATlON:  Minnesota 
Mining  and  Manufacturing  Company 
("3M")  filed  an  amended  complaint  on 
June  30. 1993.  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1337)  alleging  that  three  re.spondents: 
(1)  Acurite  Industries  Corp.;  (2)  Fancy 
International  (HK)  Ltd.;  and  (3)  Charles 
Leonard,  Inc.  had  violated  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  tape  dispensers. 
The  tape  dispensers  were  alleged  to 
infringe  the  claim  of  U.S.  Letters  Patent 
Des.  289.180  (the  180  patent).  On  July 
21,  1993,  the  Commission  instituted  this 
investigation  by  notice  published  in  the 
Federal  Register  at  58  FR  39036. 

The  Commission  terminated 
respondent  Fancy  International  and 
amended  the  notice  of  investigation  to 
add  as  respondents  Hoi  Fung  Industrial 
Company,  Shiang  Shin  Trading  Co.,  and 
Safina  Office  Products  by  notice 
published  on  November  10,  1993,  at  58 
FR  59735.  The  Commission  terminated 
respondent  Shiang  Shin  Trading  Co. 
and  changed  the  name  of  respondent 
Safina  Office  Products  to  Shiang  Shin 
International,  Inc.  d/b/a  Safina  Offfice 
Products  by  notice  published  on  January 
12, 1994  at  59  FR  1762. 

On  November  29, 1993,  complainant 
3M  filed  a  motion  for  summary 
detenriination  of  violation  of  section 
337  which  was  unopposed.  On 
December  23, 1993,  the  presiding  ALJ 
issued  her  final  ID  finding  that  there 
was  a  violation  of  section  337.  The  ALJ 
found  that  the  '180  patent  was  valid  and 
infringed.  The  ALJ  also  found  that  a 
domestic  industry  exists  with  respect  to 
the  patent  claim  in  issue.  No  petitions 
for  review  or  government  agency 
comments  were  received  by  the 
Commission.  Having  examined  the 
record  in  this  investigation,  including 
the  ID,  the  Commission  determined  not 
to  review  the  ID.  thereby  finding  a 
violation  of  section  337. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  An  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
.cease  and  desist-irom  engaging  in  unfair 


acts  in  the  imprartation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effecls  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  The  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  he 
imposed,  if  remedial  orders  are  issued. 
WRITTEN  SUBMISSIONS:  The  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding. 

Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  the  close  of  business  on  February 
9, 1994.  Reply  submissions  must  be 
filed  no  later  than  the  close  of  business 
on  February  16, 1994.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  doaiment  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 


treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  is 
granted  by  the  Commission  will  b*? 
treated  accordingly.  All  nonconfidential 
uTitten  submissions  will  be  available  for 
public  inspection  at  the  Office  of  the 
Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C  1337), 
and  section  210.53(h)  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are/ 
or  will  be  available  for  inspection 
during  oRlcial  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  OfTice  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington,  DC  20436.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  January  21,  1994. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc  94-1759  Filed  1-2&-94;  8:45  am) 

BILLMO  COM  7Q2e-0(.-# 


INTERSTATE  COMMERCE 
COMMISSION 

[Financ*  Docket  No.  3244^ 

CSX  Transportation,  Inc.— Acquisition 
of  Trackage  Rights;  the  Indiana  Rail 
Road  Company;  Notice  of  Exemption 

The  Indiana  Rail  Road  Company 
(INRD)  has  agreed  to  grant  CSX 
Transportation,  hic  (CSXT). 
approximately  55  miles  of  overhead 
trackage  rights  extending  from  the 
CSXT/INRD  connection  at  Bloomington, 
IN.  west  10  the  CSXT/INRD  connection 
at  Sullivan,  IN.  The  trackage  rights  were 
to  become  effective  on  or  after  January 
17,1994. 

The  transaction  is  intended  to  make 
permanent  a  temporary  detour 
arrangement.  The  detour  was 
necessitated  by  a  washout  of  a  portion 
of  CSXT's  rail  line  nearCloverdale,  IN. 
By  agreement,  INRD  will  haul  CSXT's 
cars  in  INRD  trains  between 
Bloomington  and  Sullivan.  CSXT  will 
not  exercise  the  trackage  rights  unless 
INRD  is  unable  or  unwilling  to  perform 
the  haulage  services  called  for  in  their 
agreement. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
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der  Norfolk  and  Western  Ry.  Co. — 
wkage  Rights— BN.  354  I.C.C.  605 
78),  as  modified  in  Mendocino  Coast 
.  Inc. — Lease  and  Operate.  360  I.C.C. 
)  (1980). 

'his  notice  is  filed  under  49  CFR 
>0.2(d)(7).  If  the  notice  of  e.xemption 
itains  false  or  misleading 
Drmation.  the  exemption  is  void  ab 
\io.  Petitions  to  revoke  th^  exemption 
ier  49  U.S.C.  10505(d)  may  be  filed 
my  time.  The  filing  of  a  petition  to 
oke  will  not  automatically  stay  the 
isaction.  Pleadings  must  be  filed 
h  the  Commission  and  served  on 
irles  M.  Rosenberger.  500  Water 
Bet,  Jacksonville.  FL  32202. 

lecided:  January  21. 1994. 

y  the  Commission.  David  M.  Konschnik. 

?ctor.  Office  of  Proceedings. 

ney  L.  Strickland,  Jr., 

retary. 
Doc.  94-1767  Filed  1-2&-94;  8;45  am] 

ING  COOC  703S-01-P 

lance  Docket  No.  32444] 

i  Indiana  &  Central  Ohio  Railroad 
mpany,  Inc.;  Trackage  Rights 
jmption;  West  Central  Ohio  Port 
thority 

Vest  Central  Ohio  Port  Authority 
ESTCO  PA)  has  agreed  to  grant 
irhead  and  local  trackage  rights  to 
;  Indiana  &  Central  Ohio  Railroad 
npany.  Inc.  (I&CO)  over 
)roximately  64.4  miles  of  rail  line 
)wn  as  the  Bellefontaine  Cluster  in 
rk.  Champaign,  and  Logan  Counties. 
.  WESTCO  PA  is  acquiring  the  line 
n  Consolidated  Railroad  Corporation 
inrail).»  The  trackage  rights  consist  of 
following:  (1)  The  Bellefontaine 
iondary  Track,  from  milepost  98.8  at 
lear  Bellefontaine  to  milepost  129.4. 

1  point  of  connection  with  the 
awba  Secondary  Track  in 
ingfield;  (2)  The  Catawba  Secondary 
ck.  from  milepost  129.4  in 
•ingfield  to  milepost  130.6.  at  a  point 
;onnection  with  Conrail's  Cincinnati 
i  in  Springfield;  (3)  The  Catawba 
:ondar>'  Track,  from  milepost  0.0  in 
•ingfield  to  milepost  17.2  at  the  end 
he  track  in  Mechanicsburg;  (4)  The 
)ana  Industrial  Track,  from  milepost 

2  to  milepost  50.03  in  Urbana;  (5) 

3  Urbana  Secondary  Track,  from 
epost  48.1  in  Urbana,  to  milepost 
2  in  Bowlusville:  (6)  The  Maitland 
iondary  Track,  from  milepost  124.5  to 
epost  122.2  near  Maitland;  (7)  a 


portion  of  the  former  main  line  of  the 
Erie  Railroad,  from  milepost  351.5  near 
Glen  Echo  to  milepost  353.1  in  Urbana; 
and  (8)  a  portion  of  the  Old  St.  Mary's 
Branch,  from  milepost  53.3  to  milepost 
52.73  in  Bellefontaine. 

The  trackage  rights  will  allow  I&CO  to 
ser\e  new  markets  and  shippers  in  west 
central  Ohio  in  connection  with  its 
existing  operations  near  Springfield, 
OH.  The  trackage  rights  were  to  become 
effective  on  January  14,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  L.  Calhoun.  1025  Connecticut 
Avenue.  N\V..  suite  1000.  Washington. 
DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Rv.  Co— Trackage  Rights— BN.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  Januar)'  21,  1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary: 

|FR  Doc  94-1766  Filed  1-26-94:  8  45  am] 
BILLING  CODE  701S-01-P 

[Docket  No.  AB-«3  (Sub-No.  13X)] 

Maine  Central  Railroad  Company; 
Abandonment  Exemption;  in  Coos  and 
Carroll  Counties,  NH 

*    Maine  Central  Railroad  Company 
(MEC)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon  two 
segments  of  its  Mountain  Division  line 
(1)  between  milepost  51.11.  near 
Conway,  and  milepost  67.00.  near 
Bartlett  and  (2)  between  milepost  90.00. 
near  Carroll,  and  milepost  103.16.  near 
Whitefield.  a  distance  of  29.05  miles,  in 
Coos  and  Carroll  Counties.  NH.' 

MEC  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic,  if  any, 
which  previously  moved  over  the  line 
has  been  rerouted  over  other  lines;  (3) 


no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  the  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  1050j(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  Febniary 
26.  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.- 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),>  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by  Februar>' 
7,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February-  16. 
1994,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kevin  J. 
O'Connell,  Iron  Horse  Park,  North 
Billerica.  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MEC  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 


rhis  proceeding  is  directly  related  to  a  notice  of 
nplion  concurrently  filed  in  Finance  Docket  No. 
13.  West  Central  Ohio  Port  Autb—Acq 
vpt. — Consolidated  Bail  Corp.  to  exempt  the 
lisition  bMVESTtX)  PA  of  certain  Conrail  lines 


'  Abandonment  and  discontinuance  of  the  line 
segment  between  mileposls  67.00  and  milepost 
90.00.  was  exempted  in  Maine  Central  H.  Co.  and 
Springfield  Terminal  fly.  Co. — Abond  and  Discon 
Exempt. — In  Carroll  and  Coos  Counties.  \'H,  AB- 
83  (Sub-No.  IIX)  (ICC  served  June  6.  1991). 


•A  slay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Outof-Ser\ice  Bail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  lale-nied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  February  1, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
hiterstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  caUing 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision: 

Decided:  January  21, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  94-1768  Filed  1-26-94;  8:45  am) 
BILUNQ  CODC  7O3S-01-P 


[Finance  Docket  No.  32442] 

NEBKOTA  Railway,  Inc.— Acquisition 
and  Operation  Exemption — Line  of 
Chicago  and  Nortti  Western 
Transportation  Co.;  Exemption 

NEBKOTA  Railway,  hic.  (NEBKOTA), 
a  noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  73.5-mile  line  of 
the  Chicago  and  North  Western 
Transportation  Company  (CNW) 
between  Merriman.  at  or  near  milepost 
331.0,  and  Chadron,  at  or  near  milepost 
404.5,  in  Cherry,  Sheridan,  and  Dawes 
Counties,  NE. 

The  transaction  includes  the 
acquisition  of  incidental  trackage  rights 
over  a  27.8-mile  CNW  rail  line  in  Dawes 
County  between  Chadron,  at  or  near 
milepost  404.5,  and  Crawford,  at  or  near 
milepost  432.3.  With  the  trackage  rights, 
NEBKOTA  vfiW  be  able  to  interchange 
with  Burlington  Northern  Railroad 
Company.  The  transaction  was  to 
become  effective  on  or  after  January  10, 
1994.  The  parties  certify  that 
NEBKOTA's  projected  revenues  do  not 
exceed  those  that  would  qualify  it  as  a 
class  in  carrier. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  acquisition  and  operation  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979).  Any 
employees  affected  by  the  trackage 
rights  will  be  protected  imder  Norfolk 
and  Western  Ry.  Co.— Trackage  Rights— 
BN,  354  I.CC  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate.  360 1.C.C.  653  (1980). 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on  Thomas  F. 
McFarland.  Jr.,  Belnap,  Spencer, 
McFarland  &  Herman,  20  North  Wacker 
Drive,  suite  3118,  Chicago,  IL  60606- 
3103. 

Decided:  January  14, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-1671  Filed  1-26-94;  845  am) 

BtLUNQ  CODE  703»-01-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Operating  Instructions  for 
Implementing  the  Amendments  to  the 
Trade  Adjustment  Assistance  for 
Workers  Program  in  Title  V  of  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  General 
Administration  Letter  No.  7-94. 

SUMMARY:  This  notice  and  publication  of 
General  Administration  Letter  (GAL) 
No.  7-94  inform  the  States  and 
cooperating  State  agencies  of  the 
amendments  to  the  Trade  Act  of  1974  in 
Title  V  of  the  North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act  (Pub.  L.  103-182). 
These  amendments  affect  the  program  of 
trade  adjustment  assistance.for  workers 
and  the  administration  of  the  program 
by  the  States  pursuant  to  State 
agreements  with  the  Secretary  of  Labor. 
The  amendments  must  be  implemented 
as  of  the  respective  dates  set  out  in  Title 

V  and  contained  in  the  GAL  published 
with  this  notice 

The  Title  V  amendments  supersede 
the  statute  in  effect  prior  to  these 
amendments  and  affect  the  regulations 
at  20  CFR  part  617  and  29  CFR  part  90 
currently  in  effect,  to  the  extent  that 
such  prior  law  and  regulations  are 
inconsistent  with  the  amendments. 
Pending  the  issuance  of  final  regulations 
implementing  the  provisions  of  the  Title 

V  amendments,  the  GAL  published  with 
this  notice  expresses  the  Department  of 
Labor's  position  on  procedures  for 
implementation  of  the  amendments  and 


their  respective  meanings,  and 
constitutes  operating  instructions  to  the 
States. 

The  Title  V  amendments  also  require 
States  to  make  available  certain 
assistance  and  services  authorized 
under  Title  III  of  the  Job  Training 
Partnership  Act  to  workers  whom  the 
Governor  preliminarily  finds  to  be 
adversely  affected  by  NAFTA.  The  GAL 
informs  the  States  of  this  requirement, 
and  of  the  potential  for  secondary 
workers  in  firms  supplying  component 
parts  to  primary  producers  affected  by 
NAFTA  to  receive  assistance  under  the 
Title  in  program.  Additional 
information  concerning  the  use  of  Title 
III  funds  to  assist  these  workers  and 
other  individuals  adversely  affected  by 
NAFTA  will  be  forthcoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
ForTAA  Program  information,  contact: 
Marvin  M.  Fooks,  Director,  Office  of 
Trade  Adjustment  Assistance; 
Telephone:  (202)  219-5555.  For  JTPA 
Title  in  information,  contact:  Doug  Holl, 
Office  of  Worker  Retraining  and 
Adjustment  Programs;  Telephone  (202) 
219-5306.  These  are  not  toll  free 
numbers. 

SUPPt^MENTARY  INFORMATION:  On 
December  8, 1993.  the  President  signed 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  The 
GAL  relates  primarily  to  those 
provisions  of  Title  V  of  the  Act  affecting 
the  TAA  Program.  Most  of  the 
provisions  of  Title  V  are  in  the  form  of 
amendments  to  Chapter  2  of  Title  II  of 
the  Trade  Act  of  1974.  Some  of  the 
provisions  of  Title  V  are  not  in  the  form 
of  amendments  to  the  Trade  Act, 
however,  they  nonetheless  must  be 
given  effect  in  implementing  the 
NAFTA-TAA  program. 

While  the  NAFTA-TAA  program  is 
generally  similar  to  the  existing  TAA 
program,  it  does  differ  in  several  ways: 

— Governors  have  a  specific  role  in  the 
new  adjustment  assistance  program 
targeted  to  workers  who  may  be 
displaced  because  of  trade  with 
Canada  or  Mexico.  State  agencies  also 
have  new  program  responsibilities. 

— Group  eligibility  requirements  have 
been  changed  to  address  imports  of 
articles  from  Mexico  and  Cainada  only 
and  to  authorize  the  certification  for 
NAFTA-TAA  of  worker  groups  when 
the  workers'  firm  shifts  production  to 
Mexico  or  Canada. 

— Workers  are  required  to  be  enrolled  in 
training  to  qualify  for  trade 
readjustment  allowance  (TRA) 
payments.  Also,  individual  workers 
must  be  enrolled  in  training  within 
specified  time  {>eriods  to  qualify  for 
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TRA  after  a  worker  group  is  certified 
for  NAFTA-TAA. 

— Adjustment  assistance  to  workers 
adversely  affected  by  NAPTA  is  also 
available  under  Title  UI  of  the  JTPA. 
States  are  responsible  for  assuring  that 
certain  assistance  and  services  are  made 
available  to  workers  whom  the  Governor 
preliminarily  finds  to  be  adversely 
affected  by  NAFTA. 

—Dislocated  workers  who  are  indirectly 
affected  by  NAFTA,  e.g..  workers  in 
Firms  which  supply  components  to  a 
firm  whose  final  product  is  adversely 
affected  by  imports  from  Mexico  or 
Canada,  may  seek  under  Title  III 
assistance  similar  to  that  available 
through  the  NAFTA-TAA  program. 
It  is  the  Department's  intention  to 
publish  for  comment  proposed 
regulations  regarding  implementation  of 
the  provisions  of  Title  V  relating  to 
transitional  adjustment  assistance. 

Because  the  provisions  were  effective 
on  January  1. 1994,  it  is  essential  to 
inform  the  States  and  the  cooperating 
State  agencies  of  the  terms  of  the 
provisions  and  of  the  Department's 
instructions  concerning  the  proper 
implementation  of  these  provisions. 

For  the  reasons  set  out  above.  GAL  No.  7- 
94  is  published  below. 

Signed  at  Washington,  DC.  on  January  19. 
1994 

Doug  Ross, 

Assistant  Secretary  of  Labor  for  Employment 

and  Training. 

Directive:  General  Administration  Letter  No. 

7-94 
To;  All  State  Employment  Security  Agencies 
From:  Barbara  Ann  Farmer,  Administrator, 

fw  Regional  Management:  Wilbert  F. 

Solomon.  Deputy  Administrator  for 

Regional  Management 
Subject:  Op)erating  Instructions  for 

Implementing  the  Amendments  to  the 

Trade  Adjustment  Assistance  for  Workers 

Program  in  Title  V  of  the  North  American 

Free  Trade  Agreement  (NAFTA) 

Implementation  Act 
Rescissions:  None 
Expiration  Date:  January  31, 1995 

1.  Purpose.  To  assist  the  States  with 
implementing  the  Transitional 
Adjustment  Assistance  Program  in  Title 
V  of  the  NAFTA  Implementation  Act. 
These  operating  instructions  shall 
remain  in  effect  until  superseded  or 
supplemented  by  further  opjerating 
instructions  or  until  amended 
regulations  are  published. 

To  alert  the  States  to  the  opportunity 
for  the  provision  of  adjustment 
assistance  under  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA)  to 
workers  in  secondary  firms  who  are 
adversely  affected  by  NAFTA. 

2.  Reference.  The  NAFTA 
Implementation  Act  (Pub.  L.  103-182)  is 


referred  to  as  "the  Ad."  The  program  of 
trade  adjustment  assistance  for  workers 
established  by  Chapter  2  of  Title  II  of 
the  Trade  Act  of  1974  is  referred  to  as 
the  "TAA  Program".  The  Trade  Act  of 
1974  may  be  referred  to  as  simply  the 
"Trade  Act."  The  NAFTA 
Implementation  Act  Title  V — NAFTA 
Transitional  Adjustment  Assistance  and 
Other  Provisions,  affecting  the  TAA 
program  is  referred  to  as  Title  V  or 
NAFTA-TAA. 

3.  Background.  The  Trade  Act  of  1974 
made  major  changes  to  the  trade 
adjustment  assistance  program  for 
workers  displaced  because  of  increased 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  workers*  firm.  On  receiving  a 
petition  for  trade  adjustment  assistance 
from  a  group  of  workers  or  its 
authorized  representative,  the 
Department  of  Labor  conducts  a  fact- 
finding investigation  in  response  to  the 
petition.  If  the  findings  substantiate  that 
the  workers  of  a  firm  or  subdivision  of 
have  been  adversely  affected  by  import 
competition,  a  certification  is  issued  by 
the  Secretary  of  Labor  to  the  worker 
group  stating  that  the  workers  are 
eligible  to  apply  at  a  local  office  of  the 
State  employment  security  agency  for 
TAA  benefits.  Benefits  include  up  to 
104  weeks  of  training  in  new 
occupational  skills,  and  job  search 
assistance  and  relocation  allowances 
when  jobs  are  not  available  within  the 
commuting  area  from  the  worker's 
residence.  Workers  participating  in 
training  (unless  the  training  requirement 
is  waived)  may  also  receive  up  to  52 
weeks  of  trade  readjustment  allowance 
(TRA)  payments  whicii  are  generally 
equivalent  to  the  worker's 
unemployment  insurance  jjayment. 

Regulations  implementing  the 
adjustment  assistance  program  for 
workers  in  chapter  2.  title  II,  of  the 
Trade  Act  are  published  at  20  CFR  part 
617. 

On  December  8. 1993.  the  President 
signed  into  law  the  "North  American 
Free  Trade  Agreement  Implementation 
Act."  These  implementing  instructions 
relate  only  to  those  provisions  of  Title 
V  affecting  the  TAA  Program.  Most  of 
the  provisions  of  Title  V  are  in  the  form 
of  amendments  to  Chapter  2  of  Title  II 
of  the  Trade  Act  of  1974.  and  while 
some  of  the  provisions  of  Title  V  are  not 
in  the  form  of  amendments  to  the  Trade 
Act,  they  nonetheless  must  be  given 
effect  in  implementing  the  NAFTA- 
TAA  program. 

While  the  NAFTA-TAA  is  generally 
similar  to  the  existing  TAA  Program,  it 
does  differ  in  several  ways.  Governors 
have  a  specific  role  in  the  new 
adjustment  assistaiKS  program  targeted 


to  woricers  who  may  be  displaced 
because  of  trade  with  Canada  or  Mexico. 
State  agencies  also  have  new  program 
responsibilities.  The  NAFTA-TAA 
program  requires  workers  to  be  enrolled 
in  training  to  qualify  for  trade 
readjustment  allowance  (TRA) 
payments  and  does  not  allow  the  waiver 
of  the  training  requirement  when 
training  is  not  "feasible  or  appropriate", 
which  is  now  available  to  eligible 
workers  in  the  regular  TAA  program.  To 
provide  for  these  differences.  Section 
502  of  the  Act  adds  a  new  Subchapter 
D — NAFTA  Transitional  Adjustment 
Assistance  Program,  to  Chapter  2  of 
Title  II  of  the  Trade  Act.  Subchapter  D 
adds  one  section — Section  250. 
Establishment  of  a  Transitional 
Program — to  Chapter  2.  Title  II  of  the 
Trade  Act,  creating  the  new  NAFTA- 
TAA  program. 

Adjustment  assistance  to  workers 
adversely  affected  by  NAFTA  is  also 
available  under  Title  III  of  the  JTPA. 
States  are  responsible  for  providing 
assistance  and  services  to  workers 
whom  the  Governor  preliminarily  finds 
to  be  adversely  affected  by  NAFTA.  In 
addition,  dislocated  workers  who  are 
indirectly  affected  by  NAFTA,  e.g., 
workers  in  firms  which  supply 
components  to  a  firm  whose  final 
product  is  adversely  affected,  may  seek 
assistance  similar  to  that  available 
through  the  NAFTA-TAA  program. 
EffiBCtive  delivery  of  these  Title  III 
funded  services  will  require  governors 
to  ensure  close  planning  and 
coordination  between  the  TAA  and  Title 
III  program  operators. 

4.  Operating  Instructions.  The 
operating  instructions  in  this  document 
are  issued  to  the  States  and  the 
cooperating  State  agencies  as  guidance 
provided  by  the  Department  of  Labor  in 
its  role  as  the  principal  in  the  TAA 
Program.  As  agents  of  the  United  States, 
the  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  in  this  document 
without  prior  approval  from  the 
Department  of  Labor  (DOL). 

Pending  the  issuance  of  regulations 
implementing  the  provisions  of  Title  V, 
the  operating  instructions  in  this 
document  shall  constitute  the 
controlling  guidance  for  the  States  and 
the  cooperating  State  agencies  in 
implementing  and  administering  the 
new  NAFTA-TAA  program,  pursuant  to 
the  agreements  between  the  States  and 
the  Secretary  of  Labor  under  Section 
239  of  the  Trade  Act. 

Instructions  for  implementing  the 
JTPA  Title  III  component,  including 
procedures  for  accessing  the  national 
reserve  funds  to  provide  assistance  to 
workers  of  secondary  firms  who  are 
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adversely  affected  by  NAFTA,  will  be 
issued  shortly. 

NAFTA-TAA  amendments  are  set  out 
in  this  document  according  to  the 
section  number  of  the  Trade  Act 
affected  by  each  of  the  amendments.  An 
explanation  of  each  amendment  is 
furnished  with  an  explanation  of  the 
regulations  principally  affected,  and 
with  additional  instructions  on  the 
administration  of  each  amendment. 

A.  Establishment  of  Transitional 
Program 

Section  502  of  the  Act  establishes  a 
new  Subchapter  D  in  Chapter  2  of  Title 
II  of  the  Trade  Act  as  follows: 

A.l.  Group  Eligibilitv  Fequirements. 

AMENDED  LAW.  Subsection  (a)  of 
section  250  is  titled  Group  Eligibility 
Requirements.  Paragraph  (1)  of 
subsection  (a)  sets  out  the  criteria  for 
certifying  a  worker  group  for  NAFTA- 
TAA  as  follows: 

A  group  of  workers  (including 
workers  in  any  agricultural  firm  or 
subdivision  of  an  agricultural  firm)  shall 
be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  subsection 
(b)  if  the  Secretary  determines  that  a 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated,  and  either — 

(A)  that— 

(i)  the  sales  or  production,  or  both,  of 
such  firm  or  subdivisiop  have  decreased 
absolutely, 

(ii)  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or 
subdivision  have  increased,  and 

(iii)  the  increase  in  imports  under 
clause  (ii)  contributed  importantly  to 
such  workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(B)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

ADMINISTRATION.  As  mentioned 
above,  paragraph  (a)(1)  sets  out  the 
group  eligibility  criteria  for  certifying 
worker  groups  for  transitional 
adjustment  assistance.  Two  sets  of 
criteria  are  included  in  subparagraphs 
(A)  and  (B).  The  criteria  in  subparagraph 
(A)  are  similar  to  the  eligibility  criteria 
in  the  regular  TAA  program  (section  222 
of  the  Trade  Act),  except  that  the  criteria 
for  NAFTA-TAA  petitions  provide  that 
increased  imports  must  come  from 
Mexico  or  Canada. 


Alternatively,  and  without  reference 
to  whether  there  have  been  increased 
imports  from  Mexico  or  Canada  under 
subparagraph  (A),  the  criterion  under 
subparagraph  (B)  confers  eligibility  if 
the  firm  or  subdivision  of  the  firm  has 
shifted  production  to  Mexico  or  Canada 
of  articles  like  or  directly  competitive 
with  those  produced  by  the  firm  or 
subdivision. 

Application  of  Criteria: 

For  purposes  of  section  250,  the 
following  terms  are  applied: 

Appropriate  subdivision  means  an 
establishment  in  a  multi-establishment 
firm  which  produces  the  domestic 
articles  in  question  or  a  distinct  part  or 
section  of  an  establishment  (whether  or 
not  the  firm  has  more  than  one 
establishment)  where  the  articles  are 
produced.  The  term  "appropriate 
subdivision"  includes  auxiliary 
facilities  operated  in  conjunction  with 
(whether  or  not  physically  separate 
from)  production  facilities.  (OTAA  has 
interpreted  the  term  "establishment  "  to 
include  a  place  of  business  together 
with  its  employees,  merchandise, 
equipment,  etc.) 

Firm  means  an  individual 
proprietorship,  partnership,  joint 
venture,  association,  corporation 
(including  a  development  corporation), 
business  trust,  cooperative,  trustee  in 
bankruptcy,  and  receiver  under  decree 
of  any  court.  A  firm,  together  with  any 
predecessor  or  successor-in-interest,  or 
together  with  any  affifiated  fipm 
controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons,  may  be  considered  a  single 
firm. 

Significant  number  or  proportion  of 
workers  means  that: 

a.  In  most  cases  the  total  or  partial 
separations,  or  both,  in  a  firm  or 
appropriate  subdivision  thereof,  are  the 
equivalent  to  a  total  unemployment  of 
five  (5)  percent  of  the  workers  or  50 
workers,  whichever  is  less;  or 

b.  At  least  three  workers  in  a  firm  (or 
appropriate  subdivision  thereof)  with  a 
work  force  of  fewer  than  50  workers 
would  ordinarily  have  to  be  affected. 

Total  or  partial  separation.  All 
analyse^of  separations  must  treat  total 
and  partial  separations  equally. 

a.  Partial  separation  means,  with 
respect  to  an  individual  who  has  not 
been  totally  separated,  that  the  worker's: 

(1)  Hours  of  work  have  been  reduced 
(o  80  percent  or  less  of  the  worker's 
average  weekly  hours  at  the  firm  or 
appropriate  subdivision  thereof,  and 

(2)  Wages  have  been  reduced  to  80 
percent  or  less  of  the  worker's  average 
weekly  wage  at  the  firm  or  appropriate 
subdivision  thereof. 


b.  Total  separation  means  the  layoff 
or  severance  of  an  individual  from  a 
firm  or  an  appropriate  subdivision 
thereof. 

Criteria  in  Subparagraph  (Aj.  The 
following  guidance  and  definitions  shall 
apply: 

a.  Sales  and  production  data  must  be 
obtained  from  the  subject  firm  for  the 
current  12-monlh  period  and  the, 
previous  12-month  period  in  order  to 
determine  whether  an  absolute  decrease 
in  sales  or  production  has  occurred. 

b.  Increased  imports.  The 
Department's  Office  of  Trade 
Adjustment  Assistance  (OTAA)  will 
provide  information  based  on  available 
data  regarding  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
firm  or  subdivision  of  the  firm. 

c.  Like  or  directly  competitive  means 
that  "like  "  articles  are  those  which  are 
substantially  identical  in  inherent  or 
intrinsic  characteristics  (i.e..  materials 
from  which  the  articles  are  made, 
appearance,  quality,  texture,  etc.);  and 
"directly  competitive"  articles  are  those 
which,  although  not  substantially 
identical  in  their  inherent  or  intrinsic 
characteristics,  are  substantially 
equivalent  for  commercial  purposes 
(i.e.,  adapted  to  the  same  uses  and 
essentially  interchangeable  therefor). 

An  imported  article  is  "directly 
competitive"  with  a  domestic  article  at 
an  earlier  or  later  stage  of  processing, 
and  a  domestic  article  is  "directly 
competitive  with"  an  imported  article  at 
an  earlier  or  later  stage  of  processing,  if 
the  importation  of  the  article  has  an 
economic  effect  on  producers  of  the 
domestic  article  comparable  to  the  effect 
of  importation  of  articles  in  the  same 
stage  of  processing  as  the  domestic 
article. 

Criterion  in  Subparagraph  (B):  The 
criterion  under  subparagraph  (B)  breaks 
down  into  the  following  elements: 

a.  Determination  of  article.  The  article 
must  be  like  or  directly  competitive 
with  the  article  that  has  been  produced 
in  the  U.S.  by  the  subject  firm  or 
subdivision  of  the  firm. 

Workers  of  firms  that  provide  a 
service  rather  than  produce  an  article 
are  excluded  from  coverage. 

Workers  of  firms  that  are  suppliers  of 
"components  "  related  to  the  defined 
"like  or  com|>etifive  article  "  may  be 
covered  only  if  those  articles  produced 
by  such  firms  independently  meet  the 
eligibility  criteria  for  certification  or  the 
shift  in  produi:tion  criterion. 

b.  Action.  The  article  must  have  been 
formerly  produced  by  a  U.S.  located 
firm  or  subdivision  of  the  firm  and  is 
now  produced  in  Mexico  or  Canada. 
Since  the  law  does  not  address 
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ivner&hip  of  the  producing  Bnn,  the 
lift  in  production  can  be  either  by  the 
mi  or  subdivision  moving  the  plant  to 
lexico  or  Canada,  or  the  U.S.  firm 
jntracting  with  a  different  firm  located 
t  Mexico  or  Canada, 
c.  Definition.  A  "shift  of  production" 
defined  to  mean  a  tangible  action  or 
immitment  to  contract  or  Ucense 
roduction  of  an  article  within  a 
efinite  period  of  time  by  the  workers" 
rm  with  a  firm  in  Mexico  or  Canada, 
icluding  the  actual  production  of  an 
•tide  that  was  formerly  produced  by  a 
.S.  located  firm  or  subdivision,  by  a 
reducing  plant  located  in  Mexico  or 
anada. 

A. 2.  Definition  of  Contributed 
nportantly. 

AMENDED  LAW.  Subparagraph  (a)(2) 
f  section  250  states  that  the  term 
contributed  importantly"  means  a 
luse  which  is  important  but  not 
ecessarily  more  important  than  any 
ther  cause. 

AD\a\ISTRATION.  The  term 
contributed  importantly"  is  the  same 
5  used  in  section  222(b)  of  the  Trade 
ct  for  administering  the  regular  TAA 
rogram.  The  "contributed  importantly" 
rovision  is  used  by  the  Department  of 
abor  in  its  review  of  petitions  for 
ligibility  for  the  regular  TAA  Program 
nd  will  also  be  used  for  the  NAFTA- 
A.A  program.  Pursuant  to  section 
50(b)(2)(B)(i).  Governors,  when  making 
preliminary  finding  as  to  whether  a 
etition  meets  the  eligibility 
jquirements  for  NAFTA-TAA. 
iscussed  above,  will  not  apply  the 
contributed  importantly"  test  when 
Bviewing  NAFTA-TAA  petitions. 
When  Die  Governor  or  the  designated 
tate  official  substantiates  that  the 
riteria  in  clauses  (i)  and  (ii)  of  sections 
50(a)(1)(A)  have  been  met,  the  petition 
lackage  including  a  statement  of 
ffirmative  preliminary  finding  is 
arwarded  to  the  OTAA  for  review.  To 
onfirm  the  State's  affirmative 
preliminary  finding,  the  OTAA  will 
pply  the  criteria  in  section 
:50(a)(l)(A),  including  the  "contributed 
mportantly"  test  in  clause  (iii). 
A. 3.  Regulations. 

AMEMJEDLAW.  Paragraph  (a)(3)  of 
ection  250  provides  that  the  Secretar>' 
hall  issue  regulations  relating  to  the 
pplication  of  the  criteria  described 
bove  in  making  the  preliminary  finding 
nd  determinations. 
AD\a\7STRATION.  Because  of  the 
ime  constraints  for  implementing  the 
vIAFTA-TAA  program  on  January  1. 
994,  regulations  will  not  be  in  place 
mtil  after  this  date.  Accordingly,  to 
>egin  operation  of  the  program. 
)perating  instructions  will  be  issued 
md  published  in  the  Federal  Register. 


States  should  proceed  to  implnnent  the 
NAFTA-TAA  program  based  on  these 
operating  instructions. 

A.4.  Fding  of  petitions. 

AMEynDEDLAW.  Paragraph  (b)(1)  of 
section  250  provides  that  a  petition  for 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  may  be  filed  by  a  group 
of  workers  (including  workers  in  any 
agricultural  firm  or  subdivision  of  an 
agricultural  firm)  or  by  their  certified  or 
recognized  union  or  other  duly 
authorized  representative  with  the 
Governor  of  the  State  in  which  such 
workers'  firm  or  subdivision  thereof  is 
located. 

ADMINISTRATION.  This  section 
provides  that  a  petition  for  certification 
of  eligibility  may  be  filed  by  a  group  of 
workers  (including  workers  in  any 
agricultural  firm  or  subdivision  of  an 
agricultural  firm)  or  by  their  certified  or 
recognized  union  or  other  duly 
authorized  representative.  It  should  be 
noted  that  a  community-based 
organization  may  serve  as  a  duly 
authorized  representative  of  the 
workers. 

Group  means  three  or  more  workers 
in  a  firm  or  an  appropriate  subdivision 
thereof. 

A  new  petition  form  has  been 
designed  for  use  by  worker  groufw  to 
file  petitions  for  NAFTA-TAA.  The 
NAFTA-TAA  petition  form  will  include 
a  space  in  the  filing  instructions  on  the 
reverse  side  to  permit  the  State  to  add 
the  address  of  where  the  petitions  are  to 
be  filed.  A  supply  of  the  NAFTA-TAA 
petition  forms  will  be  furnished  to  each 
State.  Slates  should  reproduce  the 
NAFTA-TAA  petition  form  to  meet  its 
needs. 

-  Copies  of  the  NAFTA-TAA  petition 
form  with  the  address  for  filing  the 
petition  are  to  be  made  available  by  the 
States,  at  a  minimum,  in  every  local 
employment  service  and  unemployment 
insurance  office.  Staff  in  local  offices 
must  be  familiar  with  the  NAFTA-TAA 
program,  as  well  as  the  regular  TAA 
program,  and  the  procedures  being  put 
in  place  to  assure  that  workers  applying 
for  employment  services  and 
unemployTnent  insurance  benefits  are 
advised  properly  regarding  both  TAA 
programs  and  on  filing  the  proper 
petition  form  to  the  correct  location. 

NAFTA-TAA  petition  forms  will  be 
submitted  to  the  State  official  or 
organization  designated  by  the  Governor 
to  review  such  petitions. 

Worker  petitions  for  the  regular  TAA 
program  will  continue  to  be  submitted 
directly  to  the  Department  of  Labor's 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  on  the  reverse  side  of  the 
form. 

A. 5.  Findings  and  Assistance. 


AMENDED  LAW.  Paragraph  (b)(2)  of 
section  250  specifies  that  upon  the 
receipt  of  a  NAFTA-TAA  petition,  the 
Governor  will  take  the  following 
actions: 

A.  Notify  the  Secretary  of  Labor  that 
the  Governor  has  received  the  petition. 

B.  Within  10  days  after  receiving  the 
petition — 

(i)  make  a  preliminary  finding  as  to 
whether  the  petition  meets  the  criteria 
described  in  subsection  (a)(1)  (and  for 
purposes  of  this  clause  the  criteria 
described  in  subparagraph  (A)(iii)  shall 
be  disregarded),  and 

(ii)  transmit  the  petition,  together 
with  a  statement  of  finding  under  clause 
(i)  and  the  reasons  therefor,  to  the 
Secretary  for  action  under  subsection 
(c);  and 

C.  If  the  preliminary  finding  under 
subparagraph  (B)(i)  is  affirmative, 
ensure  that  rapid  response  and  basic 
readjustment  services  authorized  under 
other  Federal  law  are  made  available  to 
the  workers. 

ADMINISTRATION.  This  section 
establishes  a  role,  as  well  as  precise 
time  frames,  for  Governors  in  processing 
NAFTA-TAA  petitions.  Because  of 
these  time  frames,  rigid  processing 
procedures  have  been  designed  for 
coordinating  the  Governors"  activities 
with  the  OTAA. 

Time  Frames. 

Dayl: 

a.  The  Governor  receives  a  petition  for 
NAFTA-TAA. 

The  State  records  the  receipt  date  on 
the  face  of  the  petition,  reviews  the 
petition  for  completeness  and  clarity, 
and  telephones  the  company  official 
listed  as  the  contact  person  on  the 
petition. 

b.  Telephone  contact  with  the 
company  official  is  to  cover  the 
following: 

(1)  Determine  if  the  official  listed  on 
the  petition  is  the  appropriate  contact. 
If  not,  show  the  name,  telephone 
number  and  FAX  number  (if  available) 
of  the  appropriate  contact  person  on  the 
face  of  the  petition. 

(2)  Confirm  the  product  description 
reported  on  the  petition.  Accuracy  is 
critical  to  DOL  in  determining  whether 
imports  of  Uke  or  directly  competitive 
products  have  increased. 

(3)  Ask  the  company  official  about 
total  and  partial  worker  separations  at 
the  firm  during  the  past  12  months.  If 
there  were  separations,  ascertain  if  it 
was  because  of  increased  company 
imports  from  Mexico  or  Canada,  an 
actual  or  threatened  shift  of  production 
to  either  country,  or  lost  sales  to 
customers  to  purchase  ht>m  firms 
importing  from  Mexico  or  Canada. 
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(4)  Alert  company  official  that  data 
request  forms  will  be  sent  by  FAX  (if 
available)  or  by  mail,  and  obtain  the 
official's  cooperation  to  supply  the 
requested  information  within  5  days  of 
petition  receipt.  If  the  company  official 
fails  to  cooperate,  inform  the  company 
of  subpoena  authority  to  obtain  the 
requested  data. 

If  the  company  continues  to  refuse  to 
supply  the  data,  the  State  must  notify 
the  company  in  writing  of  its  subpoena 
authority  and  determine  if  the  data  is  to 
be  furnished.  Subpoena  procedures 
should  be  instituted  when  there  is  non- 
compliance with  the  request.  TAA 
program  regulations  at  20  CFR  617.53 
provide  that  States  may  issue  subpoenas 
for  attendance  of  witnesses  and 
production  of  records  on  the  same  terms 
and  conditions  as  under  State  law.  If  a 
State  court  declines  to  enforce  a 
subpoena,  the  State  agency  may  petition 
for  an  order  requiring  compliance  with 
such  subpoena  to  the  United  States 
District  Court  within  the  jurisdiction  of 
which  the  relevant  proceeding  under  20 
CFR  part  617  is  conducted. 

Obviously,  encouraging  company 
cooperation  is  the  best  solution  to 
obtaining  requested  information.  Use  of 
subpoena  procedures  often  result  in 
lengthy  legal  negotiations  and  even 
court  proceedings.  Notify  OTAA  when 
subpoena  procedures  are  being 
considered. 

(5)  Use  the  dedicated  line  (telephone 
number  202-501-6489)  to  FAX  to 
OTAA  the  face  page  of  the  petition  form 
as  well  as  any  corrections  or  additions 
obtained  during  telephone  contacts  with 
the  company  official.  This  action  will 
ser\e  as  notification  to  the  Secretary 
that  the  Governor  has  received  a 
petition  and  that  the  investigation  has 
been  initiated. 

(6)  FAX  (if  available)  or  mail  the  data 
request  forms,  which  include  a  request 
for  a  listing  of  company  customers,  to 
the  company  official,  specifying  a  due 
date  for  the  information  to  be  returned 
via  FAX  or  mail.  If  appropriate,  inform 
the  State  employment  security  agency 
that  an  investigation  is  underway. 

(7)  OTAA  will  check  its  records  for 
duplicate  petitions  and  assign  a 
NAFTA-TAA  number  to  the  case. 
OTAA  will  enter  the  case  number  in  the 
OTAA  Management  Information  System 
and  institute  the  investigation  of  the 
petition.  A  notice  of  the  investigation 
will  be  forwarded  for  publication  in  the 
Federal  Register  and  the  regional  offices 
and  State  agencies  notified  according  to 
established  procedures  in  the  regular 
TAA  Program. 

(8)  OTAA  will  begin  the  analysis  of 
aggregate  U.S.  imports  for  the  article(s) 
listed  in  the  petition  that  are  like  or 


directly  competitive  ^ith  the  article(s) 
produced  at  the  subject  firm. 

Day  3 

OTAA  will  complete  the  aggregate 
import  analysis  and  FAX  a 
determination  to  the  State  as  to  whether 
relevant  imports  from  Mexico  or  Canada 
have  increased.  This  determination  will 
be  made  part  of  the  case  file  as  it  will 
be  used  by  the  State  in  making  its 
preliminary  finding. 

Days 

If  the  data  package  has  not  been 
received  from  the  company  official,  the 
State  will  contact  the  company  official 
to  urge  completion  and  transmittal  by 
mail  or  FAX  (if  available)  of  the  data. 
•     Day  10 

a.  State  will  make  a  preliminary 
finding  regarding  whether  the  petition 
meets  the  criteria  in  section  25G(a)(l), 
except  clause  (A)(iii),  and  will  prepare 
a  brief  statement  on  the  basis  for  the 
finding. 

b.  State  will  FAX  the  petition  face 
sheet,  the  data  packet  (including  the 
customer  list),  and  the  preliminary- 
finding  and  reasons  for  the  finding,  to 
OTAA. 

c.  State  will  notify  the  petitioners  of 
the  Governor's  preliminary  finding  on 
the  NAFTA-TAA  petition  and  that  the 
petition  package  is  being  submitted  to 
the  Secretary  of  Labor  for  review  and 
final  determination. 

d.  When  an  affirmative  determination 
is  made,  the  State  will  take  the 
necessary  action  to  ensure  that  the  JTPA 
Title  III  (Economic  Dislocated  Worker 
Adjustment  Assistance)  rapid  response 
and  basic  readjustment  services  are 
made  available  to  the  impacted  workers. 

A. 6.  Review  of  Petition  by  Secretary: 
Certifications. 

AMENDED  LAW.  Subparagraph  (c)(1) 
of  section  250  provides  that  the 
Secretary  of  Labor,  within  30  days  after 
receiving  from  the  Governor  a  petition 
for  NAFTA-TAA.  shall  determine 
whether  the  petition  meets  the  group 
eligibility  requirement  for  certification. 
Upon  a  determination  that  the  petition 
meets  such  criteria,  the  Secretarj-  shall 
issue  to  workers  covered  by  the  petition 
a  certification  of  eligibility  to  apply  for 
assistance  under  NAFTA-TAA. 

ADMINISTRATION.  The  OTAA  will 
review  the  State's  preliminary  finding 
on  all  NAFTA-TAA  petitions.  If  an 
affirmative  preliminary  finding  from  the 
State,  based  on  a  shift  in  production  to, 
or  imports  from.  Mexico  or  Canada,  is 
confirmed  through  an  independent 
review  by  the  OTAA,  the  Secretary  will 
issue  a  certification  of  eligibility  to 
apply  for  assistance.  This  determination 
will  be  published  in  the  Federal 
Register. 


If  the  affirmative  prefiminary  finding 
from  the  State  is  not  based  on  a  shift  in 
production  to  Mexico  or  Canada  by  the 
subject  firm  or  on  company  imports 
from  Mexico  or  Canada,  OTAA  will 
initiate  a  customer  survey  to  determine 
whether  the  increase  in  aggregate 
imports  contributed  importantly  to  the 
workers'  separations  and  to  the  decline 
in  sales  or  production  at  the  subject 
firm. 

The  OTAA  will  complete  the 
customer  survey,  and  the  Secretary  will 
issue  a  final  determination  within  30 
days  of  the  receipt  of  the  State's 
preliminary  finding. 

The  Secretary's  determination  to  grant 
or  deny  certification  will  be  sent  by 
FAX  to  the  State  and  appropriate 
regional  office.  This  determination  will 
also  be  published  in  the  Federal 
Register. 

A.7.  Denial  of  Certification. 

AMENDED  LAW.  Paragraph  (c)(2)  of 
section  250  provides  that  upon  denial  of 
certification  with  respect  to  a  petition 
under  paragraph  (1),  the  Secretary  shall 
review  the  petition  in  accordance  with 
the  requirements  of  the  regular  TAA 
program  under  subchapter  A  of  chapter 
2  of  title  n  the  Trade  Act  to  determine 
if  the  workers  may  be  certified  under 
such  subchapter. 

ADMINISTRATION.  When  a 
determination  is  made  by  the  Secretary 
of  Labor  that  the  petition  does  not  meet 
the  eligibility  requirements  for  NAFTA- 
TAA,  the  petition  will  immediately  be 
reviewed  by  the  OTAA  under 
subchapter  A  of  the  Trade  Act. 

The  60-day  time  period  under  section 
223  of  Chapter  2  of  Title  II  of  the  Trade 
Act  for  completing  the  review  of  a 
petition  under  subchapter  A  will  begin 
on  the  date  the  denial  of  the  NAFTA- 
TAA  petition  is  issued. 

A. 8.  Comprehensive  Assistance. 

AMENDED  LAW.  Subsection  (d)  of 
section  250  provides  that  workers 
covered  by  a  certification  for  NAFTA- 
TAA  shall  be  provided,  in  the  same 
manner  and  to  the  same  extent  as 
workers  covered  under  a  certification 
for  regular  TAA.  the  following: 

1.  Employment  ser\ices  described  in 
section  235  of  the  Trade  Act. 

2.  Training  described  in  section  236  of 
the  Trade  Act,  except  that 
notwithstanding  the  provisions  of 
section  236(a)(2)(A).  the  total  amount  of 
payments  for  any  fiscal  year  shall  not 
exceed  $30  million. 

3.  Trade  readjustment  allowances 
(TRA)  described  in  sections  211  through 
234  of  the  Trade  Act.  except  that— 

A.  The  provisions  of  sections 
231(a)(5)(C)  and  231(c)  of  the  Trade  Act. 
authorizing  the  payment  of  TRA  upon  a 
finding  that  it  is  not  feasible  or 
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appropriate  to  approve  a  training 
program  for  a  worker,  shall  not  be 
applicable  to  payment  of  such 
allowance  under  subchapter  D;  and 

B.  Notwithstanding  the  provision  of 
section  233(b)  of  the  Trade  Act.  in  order 
for  a  worker  to  qualify  for  TRA  under 
the  NAFTA-TAA  program,  the  worker 
shall  be  enrolled  in  a  training  program 
approved  by  the  Secretary  under  section 
236(a)  by  the  later  of— 

(i)  the  last  day  of  the  16th  week  of 
such  worker's  initial  unemployment 
compensation  period,  or 

(ii)  the  last  day  of  the  6th  week  after 
the  week  in  which  the  Secretary  of 
Labor  issues  a  certification  covering 
such  worker. 

In  cases  of  extenuating  circumstances 
related  to  enrolbnent  in  a  training 
program,  the  Secretary  may  extend  the 
time  for  enrollment  for  a  period  not  to 
exceed  30  days. 

4.  Job  search  allowances  described  in 
section  237. 

5.  Relocation  allowances  described  in 
section  238. 

ADMINISTRATION.  The 
administration  of  the  benefit  provisions 
of  the  NAFTA-TAA  program  is  similar 
to  the  regular  TAA  program  except  that 
the  NAFTA-TAA  program  requires 
workers  to  be  enrolled  in  training  to 
qualify  for  TRA  payments.  The  NAFTA- 
TAA  program  prohibits  the  waiver  of 
the  training  requirement  when  training 
is  not  "feasible  or  appropriate,"  which 
is  available  to  eligible  workers  in  the 
regular  TAA  program.  Also,  the 
NAFTA-TAA  program  requires  workers 
to  be  enrolled  in  training  by  prescribed 
time  periods  to  qualify  for  TRA. 

a.  Employment  Services.  EmployTnent 
services  described  in  section  235  of  the 
Trade  Act  are  to  be  provided  to 
NAFTA-TAA  certified  workers  as 
provided  to  workers  certified  for  regular 
TAA.  Employment  services  are  to  be 
provided  to  NAFTA-TAA  certified 
workers  to  the  same  extent  that  such 
services  are  provided  to  any  workers 
seeking  employment  services  under 
other  Federal  laws;  i.e.,  Wagner-Pevser 
Act  and  Title  III  of  JTPA.  (See  20  CFR 
617.20  and  617.21) 

b.  Training.  Training  is  to  be  provided 
to  NAFTA-TAA  certified  workers 
according  to  section  236  of  the  Trade 
Act. 

Workers  certified  under  NAFTA-TAA 
will  have  to  satisfy  the  same  criteria  in 
20  CFR  617.22(a)  as  apply  to  workers 
certified  under  the  regular  TAA 
program. 

Tne  Act  provides  that  payments  for 
NAFTA-TAA  training  for  any  fiscal 
year  shall  not  exceed  S30  million.  With 
regard  to  this  funding  limitation,  the 
Department  will  track  nationally  the 


amount  of  program  funds  allocated  to 
the  States  and  the  amount  of  funds 
committed  by  the  States  in  order  to 
satisfy  this  statutory  provision.  States 
will  be  informed  when  the  amount 
approaches  $30  million  nationally. 
Should  the  demand  for  funds  exceed  the 
limitation,  instructions  will  be 
furnished  on  how  to  handle  demands 
for  training  that  exceed  the  statutory 
limitation. 

c.  Trade  Readjustment  Allowances. 
To  qualify  for  TRA  payments,  an 
eligible  worker  must  be  enrolled  in  a 
training  program  approved  by  the  later 
of— 

(i)  the  last  day  of  the  16th  week  of 
such  worker's  initial  unemployment 
compensation  period,  or 

(ii  j  the  last  day  of  the  6th  week  after 
the  week  in  which  the  Secretary  of 
Labor  issues  a  certification  covering 
such  worker. 

Application  of  time  periods.  The  16- 
week  time  requirement  for  enrolling  in 
training  in  order  to  qualify  for  TRA  will 
be  applied  literally.  In  order  to  be 
eligible  to  receive  TRA  under  a 
NAFTA-TAA  certification,  the  worker 
must  be  enrolled  in  an  approved 
training  program  by  the  end  of  the  16th 
week  of  that  worker's  initial 
unemployment  compensation  benefit 
period. 

This  fixed  16-week  period  begins  with 
the  effective  date  of  the  claim  and  ends 
with  the  last  day  of  the  16th  week 
thereafter.  Included  in  this  16-week 
fixed  period  are  weeks  of  waiting  period 
credit,  weeks  of  disqualification,  weeks 
of  employment,  and  weeks  of 
unemployment. 

Initial  unemployment  compensation 
benefit  period  means  the  same  as  the 
term  "first  benefit  period"  defined  at  20 
CFR  617.3(r).  "First  benefit  period" 
means  the  benefit  period  established 
after  the  individual's  first  qualifying 
separation  or  in  which  such  separation 
occurs. 

Enrolled  in  Training.  For  purposes  of 
this  provision,  a  worker  shall  be 
considered  to  be  enrolled  in  training 
when  the  worker's  application  for 
training  is  approved  by  the  State  agency 
and  the  training  institution  has 
furnished  written  notice  to  the  State 
agency  that  the  worker  has  been 
accepted  in  the  approved  training 
program  beginning  within  30  calendar 
days. 

Extenuating  Circumstances.  The  Act 
provides  that  the  Secretary,  for 
justifiable  cause,  may  extend  the  time 
for  enrollment  for  a  period  not  to  exceed 
30  days.  It  is  anticipated  that  there  will 
be  situations  beyond  the  worker's 
control  where  the  worker  is  unable  to 
enroll  in  training  by  the  later  of  the  last 


day  of  the  16th  week  of  the  worker's 
initial  benefit  period  or  the  6th  week 
after  the  week  that  a  certification  was 
issued.  Such  situations  could  involve 
training  programs  that  are  abruptly 
canceled  or  circumstances  where  the 
first  available  enrollment  date  is  past 
the  deadline,  as  well  as  injury  or  illness 
which  may  adversely  affect  the  ability  of 
workers  to  enroll  in  training.  The 
authority  to  grant  30-day  extensions  to 
workers  is  delegated  to  States  or  State 
agencies  as  one  of  their  responsibilities 
under  section  239  of  the  Trade  Act. 

The  application  of  this  30-day  grace 
period  will  be  used  only  in  rare 
circumstances.  Workers  who  fail  to 
enroll  in  training  by  the  end  of  this  30- 
day  period  are  still  eligible  to 
participate  in  approved  training  ahd 
have  the  training  costs  paid  with 
NAFTA-TAA  program  funds  but  will 
not  qualify  for  TRA.  This  provision 
places  added  responsibilities  on  both 
the  worker  and  the  State  agency  to 
satisfy  the  time  limits  for  enrolling  in 
training  in  order  to  qualify  for  TRA. 
Workers  certified  for  NAFTA-TAA 
must  be  informed  promptly  of  the  time 
provisions  by  the  State  agency  when  a 
NAFTA-TAA  certification  is  issued. 

In  order  to  satisfy  these  provisions, 
information  bulletins  or  brochures 
furnished  to  claimants  by  the  State 
unemployment  insurance  agency  and  to 
applicants  for  employment  services 
should  include  information  on  the  time 
provisions  for  NAFTA-TAA  certified 
workers  to  qualify  for  TRA.  Other  means 
of  informing  workers  of  the  time  limits 
are  through  newspaper  notices  and 
letters  sent  to  individual  workers  when 
a  certification  is  issued,  as  required  in 
seciion  225  of  the  Trade  Act  and 
regulations  at  20  CFR  617.4. 

Although  the  use  of  brochures, 
newspaper  notices  and  individual 
letters  are  important  resources  for 
informing  workers  of  the  time  provision 
for  enrolling  in  training,  they  do  not 
relieve  States  of  their  responsibility  for 
helping  workers  enroll  in  a  training 
program  in  a  timely  manner. 

State  agencies  shall  follow  existing 
funding  a  precertification  procedures  for 
NAFTA-TAA  program  petitions  now 
used  for  regular  TAA  Program  petitions. 
Initiation  of  fact-finding  investigations 
in  response  to  NAFTA-TAA  petitions 
will  be  announced  through  publication 
of  the  information  in  the  Federal 
Register,  in  the  same  manner  as  regular 
TAA  petitions. 

Under  precertification 
responsibilities.  State  agencies  must 
obtain  information  from  the  subject  firm 
about  layoffs  beginning  on  and  after 
December  8, 1993,  including  the  names 
and  social  security  numbers  of  the 
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affected  workers.  The  State  agency  staff 
shall  also  follow  the  procedures  used  for 
the  regular  TAA  Program  to  check  Ul 
files,  nag  appropriate  claims,  and 
maintain  coordination  between  the  UI 
and  ES  offices  to  ensure  that  workers  are 
enrolled  in  approved  training  within  the 
statutory  time  frames  so  they  are  not 
denied  TRA  eligibility. 

d.  Prohibition  of  Training  Waivers. 
Provisions  of  sections  231(a)(5)(C)  and 
231(c)  of  the  Trade  Act.  authorizing  the 
payment  of  TRA  upon  a  finding  that  it 
is  "not  feasible  or  appropriate"  to 
approve  a  training  program  for  a  worker. 
are  not  applicable  to  pajTnent  of  TRA 
under  the  NAFTA-TAA  program. 

Thus,  in  order  for  a  worker  to  qualify 
for  TRA  under  the  NAFTA-TAA 
program,  the  worker  must  be  enrolled  in 
training  approved  under  section  236(a) 
of  the  Trade  Act. 

e.  Job  search  allowances.  Workers 
certified  for  NAFTA-TAA  are  eligible 
for  job  search  allowances  to  the  same 
extent  and  under  the  same  conditions  as 
workers  certified  for  the  regular  TAA 
program  under  section  237  of  the  Trade 
Act. 

f.  Relocation  allowances.  Workers 
certified  for  NAFTA-TAA  are  eligible 
for  relocation  allowances  to  the  same 
extent  and  under  the  same  conditions  as 
workers  certified  for  the  regular  TAA 
program  under  section  238  of  the  Trade 
Act. 

A.9.  Administration  of  NAFTA-TAA. 

AMENDED  LAW.  Subsection  (e)  of 
section  250  states  that  the  provisions  of 
subchapter  C  of  Qiapter  2,  Title  II.  of 
the  Trade  Act  shall  apply  to  the 
administration  of  the  NAFTA-TAA 
program  in  the  same  manner  and  to  the 
same  extent  as  such  provisions  apply  to 
the  administration  of  the  regular  TAA 
program  under  subchapters  A  and  B  of 
the  Trade  Act,  except  that  the  agreement 
between  the  Secretary  and  the  States 
described  in  section  239  of  the  Trade 
Act  shall  specify  the  procedures  that 
will  be  useid  to  carry  out  the 
certification  process  under  subsection 
(c)  of  section  250  and  the  procedures  for 
providing  relevant  data  by  the  Secretary 
to  assist  the  States  in  making 
preliminary  findings  imder  subsection 
(b)  of  section  250. 

ADMINISTRATION.  The  procedures 
for  NAFTA-TAA  certification  process 
under  subchapter  D  of  Chapter  2,  Title 
II.  of  the  Trade  Act  are: 

a.  The  certification  procedures  set 
forth  in  Sections  A.5  and  A.6  of  this 
document  provide  operating 
instructions  on  the  methods  for  making 
preliminary  determinations  under 
section  250(b)  of  the  Trade  Act  and  the 
Secretary's  review  of  petitions  under 
subsection  (c). 


b.  Upon  request  from  the  Governor, 
the  Secretary  will  make  a  determination 
of  what  relevant  import  data  is  needed 
to  satisfy  the  criteria  for  making  a 
preliminary  finding  under  subsection 
(b)  and  provide  such  data  to  the  State. 

c.  Pursuant  to  section  250(c),  the 
Secretary  will  conduct  a  full 
investigation  to  determine  if  the  petition 
for  NAFTA-TAA  certification  meets  the 
criteria  specified  in  subsection  (a). 

B.  CONFORMING  AMENDMENTS 

Section  503  of  the  new  law  provides 
conforming  amendments  to  the  Trade 
Act  as  follows: 

B.l.  References. 

AMENDED  LAW.  Subsection  (a)  of 
section  503  of  the  new  law  amends 
sections  221(a),  222(a),  and  223(a)  by 
striking  out  "assistance  under  this 
chapter"  and  inserting  "assistance 
under  this  subchapter". 

ADMINISTRATION.  These  are 
technical  changes  which  do  not  have  a 
material  effect  on  the  administration 
and  operation  of  the  TAA  and  NAFTA- 
TAA  programs. 

B.2.  Benefit  Information. 

AMENDED  LAW.  Subsection  (b)  of 
section  225  is  amended  by  inserting  "or 
subchapter  D"  after  "subchapter  A" 
each  place  it  appears. 

Administration.  This  change  is 
needed  because  of  the  addition  of 
subchapter  D  in  Chapter  2.  Title  II.  of 
the  Trade  Act.  The  impact  of  this 
amendment  is  to  require  that  the  same 
types  of  benefit  information  be 
furnished  by  State  agencies  to  workers 
applying  for  unemployment  insurance 
and  to  workers  certified  for  NAFTA- 
TAA  as  are  required  by  the  regular  TAA 
program. 

B.3.  Nonduplication  of  Assistance. 

AMENDED  LAW.  Subsection  (c)  of 
section  503  amends  subchapter  C  of 
Chapter  2,  Title  II,  of  the  Trade  Act  by 
adding  a  new  section  249A  at  the  end 
on  nonduplication  of  assistance.  This 
new  section  provides  that  no  worker 
may  receive  assistance  relating  to  a 
separation  pursuant  to  certifications 
under  both  subchapters  A  and  D. 

ADMINISTRATION.  This  new  section 
is  intended  to  eliminate  duplication  of 
assistance  and  benefits  to  a  worker  in 
situations  where  a  worker  group  is 
certified  concurrently  for  both  regular 
TAA  and  NAFTA-TAA.  These 
situations  should  be  uncommon. 
However,  should  this  occur,  the  worker 
will  be  provided  benefits  under  one  or 
the  other  certification.  The  worker  is  to 
make  the  decision  regarding  which 
certification  will  apply.  Once  a  decision 
is  made  by  the  worker,  it  cannot  be 
changed.  Also,  State  agency  staff  must 
explain  the  differences  between 


programs  so  workers  can  make  an 
informed  choice. 

B.4.  Judicial  Review. 

AMENDED  LAW.  Subsection  (d)  of 
section  503  amends  section  284  of  the 
Trade  Act  by  inserting  "or  section 
250(c)  after  "section  223." 

ADMINISTRATION.  Section  284  (19 
U.S.C.  2395(a))  of  the  Trade  Act 
addresses  judicial  review. 

Subsection  (d)  has  the  effect  of 
providing  workers  aggrieved  by  a 
decision  of  the  Secretary  of  Labor  on  a 
petition,  the  same  rights  for  judicial 
review  as  provided  to  workers  pursuant 
to  section  284  of  the  Trade  Act. 
Regulations  addressing  judicial  review 
are  also  set  out  at  29  CFR  90.19. 

C.  TERMINATION  OF  TRANSITION 
PROGRAM 

C.l.  Termination  of  Transition 
Program. 

AMENDED  LAW.  Section  505  of  the 
Act  amends  subsection  (c)  of  section 
285  of  the  Trade  Act  by— 

(1)  striking  "No"  and  inserting  "(1) 
except  as  provided  in  paragraph  (2). 
no";  and 

(2)  adding  at  the  end  the  following 
new  paragraph: 

(2)(A)  Except  as  provided  in 
subparagraph  (B),  no  assistance, 
voucher,  allowance,  or  other  payments 
may  be  provided  under  subchapter  D  of 
chapter  2  after  the  day  that  is  the  earlier 
of— 
(i)  September  30.  1998,  or 
(ii)  the  date  on  which  legislation, 
establishing  a  program  providing 
dislocated  workers  with  comprehensive 
assistance  substantially  similar  to  the 
assistance  provided  by  such  subchapter 

D,  becomes  effective. 

(B)  Notwithstanding  subparagraph 
(A),  if,  on  or  before  the  day  described  in 
suhparagraph  (A),  a  worker — 

(i)  is  certified  as  eligible  to  apply  for 
assistance,  under  subchapter  D  of 
chapter  2:  and 

(ii)  is  otherwise  eligible  to  receive 
assistance  in  accordance  with  section 
250. 

such  worker  shall  continue  to  be  eligible 
to  receive  such  assistance  for  any  week 
for  which  the  worker  meets  the 
eligibility  requirements  of  such  section. 

ADMINISTRATION.  Although  the  • 

amended  section  is  not  part  of  Chapter     i 
2  of  Title  II  of  the  Trade  Act.  it  does  | 

have  a  significant  impact  on  the  ] 

payment  of  benefits  to  NAFTA-TAA         j 
certified  workers  after  the  September  30, 
1998  expiration  date  of  the  TAA 
program  or  an  earlier  expiration  date 
prescribed  in  any  new  law.  While  it  is 
important  to  be  aware  of  this  provision, 
the  Department  of  Labor  will  provide 
precise  cloeeout  information  to  States  in 


f 
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advance  of  the  statutory  expiration  date, 
or  if  the  expiration  date  is  impacted  by 
a  law  change. 

D.  EFFECTIVE  DATES 

D.l.  General. 

AMENDED  LAW.  Subsection  (a)  of 
section  506  of  the  Act  provides  that 
sections  501.  502,  503,  504,  and  505 
shall  take  effect  on  the  date  the 
Agreement  enters  into  force  with  respect 
to  the  United  States. 

ADMINISTRATION:  It  is  expected 
that  NAFTA  will  enter  into  force  on 
January  1, 1994. 

D.2.  Covered  Workers;  In  General. 

AMENDED mw.  Subsection  (b)(1).  of 
section  506  of  the  Act  states  that,  except 
as  provided  in  paragraph  (2)  of  section 
506,  no  worker  shall  be  certified  as 
eligible  to  receive  assistance  under 
subchapter  D  oftchapter  2  of  title  II  of 
the  Trade  Act  (as  added  by  this  subtitle) 
whose  last  total  or  partial  separation 
from  a  firm  (or  appropriate  subdivision 
of  a  firm)  occurred  before  such  date  of 
entry  into  force. 

ADMINISTRATION.  With  the 
exception  of  the  reachback  provision, 
which  is  discussed  in  the  next  section, 
no  worker  is  to  t>e  certified  as  eligible 
to  receive  assistance  under  NAFTA- 
TAA  whose  last  separation  under  a 
certification  occurred  before  the  NAFTA 
date  of  entry  into  force. 

D.3.  Covered  Workers;  Reachback. 

AMENDED  LAW.  Subsection  (b)(2),  of 
section  506  of  the  new  law  provides  that 
notwithstanding  paragraph  (1),  any 
worker — 

(A)  whose  last  total  or  partial 
separation  from  a  firm  (or  appropriate 
subdivision  of  a  firm)  occurs — 

(i)  after  the  date  of  the  enactment  of 
this  Act,  and 

(ii)  before  such  date  of  entry  into 
force,  and 

(B)  who  would  otherwise  be  eligible 
to  receive  assistance  under  subchapter  D 
of  chapter  2  of  title  II  of  the  Trade  Act 
of  1974,  shall  be  eligible  to  receive  such 
assistance  in  the  same  manner  as  if  such 
separation  occurred  on  or  after  such 
date  of  entry  into  force. 

ADMINISTRATION.  In  determining 
the  eligibility  of  workers  for  benefits 
under  NAFTA-TAA,  consideration 
must  be  given  to  the  date  a  worker  is 
separated  from  employment.  A  worker 
whose  last  total  or  partial  separation 
from  a  firm  occurred  after  the  enactment 
of  Pub.  L.  103-182  on  December  8, 
1993.  but  before  the  date  of  entry  into 
force  of  NAFTA  (which  is  anticipated  to 
be  on  January  1,  1994),  may  be  eligible 
for  certification  under  the  "reachback" 
provision  in  section  506(b)(2)  of  the  Act. 

Workers  whose  total  or  partial 
separation  occurred  at  an  earlier  time 


must  petition  under  the  regular  TAA 
program  to  be  eligible  for  TAA  services 
and  benefits.  The  regular  TAA  program 
allows  workers  laid  off  up  to  one  year 
prior  to  the  date  of  the  petition  on 
which  a  certification  of  eligibility  is 
issued  to  qualify  for  services  and 
benefits. 

It  is  important  for  State  agency  staff 
members  to  be  familiar  with  the 
reachback  provisions  of  both  the 
NAFTA-TAA  and  regular  TAA 
programs  so  that  they  can  properly 
advise  workers  regarding  which 
program  may  be  applicable  to  their 
situation. 

5.  Action  Required.  States  are 
required  to  implement  the  provisions  of 
the  NAFTA  Amendments  as  set  forth  in 
this  document  as  of  the  date  of  NAFTA 
entry  into  force  which  is  expected  to  be 
on  January  1, 1994.  States  are  advised  to 
inform  all  appropriate  staff  of  the 
contents  of  this  document. 

6.  Inquiries.  States  are  to  direct  all 
inquiries  to  the  appropriate  ETA 
Regional  Office. 

7.  Attachment.  Title  V— NAFTA 
Transitional  Adjustment  Assistance  and 
Other  Provisions. 

[FR  Doc.  94-1599  Filed  1-26-94;  8;45  am) 

BILLING  COOe  4510-40-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

January  21. 1994. 

Notice  is  hereby  given  that  a  meeting 
of  the  Consultative  Group,  National 
Endowment  for  the  Humanities-State 
Councils  Partnership,  will  be  held  in 
Washington,  DC  on  February  11-12. 
1994. 

The  purpose  of  the  meeting  is  to 
provide  for  an  exchange  of  information 
and  to  obtain  the  advice  of  individual 
attendees  regarding  the  relationship 
between  the  Endowment  and  the  State 
Humanities  Councils.  The  meeting, 
which  is  open  to  the  public,  will  be  held 
at  the  Morrison-Clarke  Hotel, 
Massachusetts  Avenue  and  11th  Street, 
NW.,  Washington,  DC  20001.  on  Friday, 
February  11  (3  p.m.  to  6:30  p.m.)  and  on 
Saturday,  February  12  (8  a.m.  to  4  p.m.). 

Further  information  about  this 
meeting  can  be  obtained  from  Ms. 
Sondra  Myers,  Special  Assistant  to  the 
Chairman  for  Institutional  Relations, 
Washington,  DC  20506.  or  call  area  code 
(202)  682-5403.  TDD  (202)  606-8282. 


Advance  notice  of  any  special  needs 
or  accommodations  is  appreciated. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-1682  Filed  1-26-94;  8:45  am] 

BILUNG  CODE  7S3a~0t-M 

Humanities  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92^63,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  title  5.  United 
States  Code. 

1.  Date:  February  16.  1994 
Time:  8  a.m.  to  5:30  p.m. 
Room.  415 

Program:  This  meeting  will  review 
applications  for  Dissertation  Grants  in 
European  History  to  1900,  submitted  to 
the  Division  of  Fellowships  and 
Seminar,  for  projects  beginning  after 
June  1,1994. 

2.  Date:  February  17. 1994 
Time:  8  a.m.  to  5:30  p.m. 
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Room;  415 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Philosophy,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  lune  1, 1994. 

3.  Date:  February  17.  1994 
Time:  8  a.m.  to  5:30  p.m. 
Room.  430 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1.  1994. 

4.  Do/e.  February  18.  1994 
Time:  8  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Comparative  Literature  and  Theory, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  June  1.  1994. 

5.  Date:  February  18.  1994 
Time:  8  a.m.  to  5:00  p.m. 
floom:  430 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
American  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1,  1994. 

6.  Date:  Februar>'  22. 1994 
Time:  8  a.m.  to  5:30  p  m. 
/?oom;  315 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Classical.  Mcdie%-al,  and  Renaissance 
Studies,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June  1,  1994. 

7.  Date:  February  22,  1994 
Time:  8  a.m.  to  5:30  p.m. 
Room :  4 1 5 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Politics  and  Society,  submitted  to  the 
Di-vision  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1, 1994. 

8.  Date:  February  23,  1994 
Time:  8  a.m.  to  5:30  p.m. 
floom:  315 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
African.  Asian,  Modem  European,  and 
Latin  American  History,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1,  1994. 

9.  Date:  February  23,  1994 
Time:  8  a.m.  to  5:30  p.m. 
floom:  415 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
British  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1, 1994. 

10.  Date:  February  24, 1994 
Time:  8  a.m.  to  5:30  p.m. 
floom:  315 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
American  History  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1, 1994. 

11.  Date:  February  25. 1994 
Time;  8  a.m.  to  5:30  p.m. 
floom:  315 


Program;  This  meeting  will  review 
Dissertation  Grants  applications  in 
World  Literatures  and  Languages, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  June  1. 1994. 

12.  Date:  February  25.  1994 
Time:  8  a.m.  to  5:30  p.m. 
floom;  415 

Program;  This  meeting  will  review 
Dissertation  Grants  applications  in  ,~ 
Theater,  Film.  Music,  and  Dance, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  June  1,  1994. 

13.  Date:  February  28.  1994 
Time:  8  a.m.  to  5:30  p.m. 
floom;  315 

Program:  This  meeting  will  review 
Dissertation  Grants  applications  in 
Anthropology  and  Archaeology, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  June  1.  1994. 

14.  Date:  February  28.  1994 
Time:  8  a.m.  to  5:30  p.m. 
floom;  415 

Program;  This  meeting  will  review 
Dissertation  Grants  applications  in 
American  History  I.  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1 .  1994. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-1740  Filed  1-2&-94;  8:45  ami 

BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciences  Proposal  Review 
Panel;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Earth  fJciences  Proposal  Review 
Panel. 

Date  and  Time:  Februarj-  17-18.  1994;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
room  370. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Leonard  E.  Johnson, 
Program  Director.  Division  of  Earth  Sciences, 
room  785,  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington,  VA  22230; 
Telephone:  (703)  306-1559 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  24.  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Offiter 
IFR  Doc.  94-1760  Filed  1-26-94;  8.45  ami 

BILUNG  CODE  7SS5-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisoi7  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Geosciences  (1756). 

Date  and  Time:  February  7-8.  1994;  8:30 
a.m.  to  5  p.m. 

Place:  Room  370.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sunanda  Basu  (703) 
306-1529  and  Dr.  Robert  M.  Robinson  (703) 
306-1531.  Program  Directors.  Division  of 
Atmospheric  Sciences.  Room  775,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Coupling. 
Energetics,  and  D>'n.imics  of  Atmospheric 
Regions  (CEDAR)  (Instrumentation  Initiative) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proptosals  Ijeing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  assixiatcd  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  21.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-1684  Filed  1-26-94;  8:45  am] 

BILLING  CODE  7S55-01-M 


Privacy  Act  of  1974;  Establishment  of 
A  System  of  Records 

AGENCY:  National  Science  Foundation 

(NFS). 

ACTION:  Notice  of  establishment  of  a 

Privacy  Act  system  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  the  General  Counsel  (OGC) 
of  the  NSF  is  establishing  a  system  of 
records.  This  action  covers  records  in 
the  agency's  Debarment/Scientific 
Misconduct  Files. 

EFFECTIVE  DATES:  This  action  will  be 
effective  without  further  notice  on 
February  28.  1994.  unless  comments  are 
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received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  to  Anita 
Eisenstadt,  Office  of  the  General 
Counsel,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1265, 
Arlington,  Virginia  22230. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Anita  Eisenstadt,  Assistant  General 
Counsel,  at  (703)  30&-1060. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a},  as  amended,  notice  is  given  that 
the  NSF  proposes  to  establish  a  system 
of  records  identified  as  NSF-55, 
Debarment/Scientific  Misconduct  Files. 

Title  5  U.S.C  552a(e}  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  comment  period  in  which  to 
comment  on  a  new  record  system. 

Dated:  January  19. 1994. 
HeraaonG.  Flcmiag, 

Beports  Cteorance  and  Primcy  Act  Officer, 
SatSonat  Science  Foundotkm. 

NSF-65 

SYSTEM  NAME: 

Debarment/Scientific  Misconduct 
Files. 

SYSTFM  location: 

Of&ca  of  the  Director,  National 
Science  Foundation,  Arlington,  Virginia 
22230. 

CATSGOMCS  OF  MOnnOUALS  COVEKCD  BY  TME 

system: 

Persons,  including  applicants  for  NSF 
grants  and  contracts,  NSF  grantees, 
contractors,  and  principal  investigators, 
who  a-^e  the  subject  of  sus(>ension, 
debarment  or  scientific  misconduct 
proceedings. 

CATEGOneS  OF  RECORDS  M  TME  SYSTEM: 

Case  files  on  persons  considered  for 
debarment,  suspension,  or  misconduct 
in  science,  including  communications 
between  the  Agency  and  the 
respondent,  inter-agency  and  intra- 
agency  communications  regarding 
proposed  or  completed  debarments  or 
suspensions  or  misconduct  in  science, 
investigative  files,  witness  statements 
and  afTidavits,  staff  working  papers, 
testimony  transcripts,  hearing  exhibits, 
and  a  record  of  any  findings. 

AUTHONflV  FOR  HAMTENAMCE  OF  THE  SYSTEM: 

Section  11(a),  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C  1870(a);  Federal  Acquisition 
Regulation  (FAR)  9.4: 48  CFR  ch.  25;  45 
CFR  part*  620  and  689;  Executive  Order 
12549  (February  18,  1986). 


PURPOSE: 

Information  contained  in  this  system 
of  records  is  used  to  protect  the  Federal 
Government  from  the  actions  prohibited 
under  the  Foundation's  scientific 
misconduct,  debarment  and  suspen.sion 
regulations,  make  decisions  regarding 
debarment,  suspension,  and  misconduct 
in  science,  ensure  that  other  Federal 
agencies  give  eSect  to  debarment  and 
suspension  decisions  rendered  by  the 
Foundation  and  ensure  that  the 
Foundation  gives  effect  to  debarment 
and  suspension  decisions  rendered  by 
other  Federal  agencies. 

ROUTME  USES  OF  RECORDS  MANTAINEO  IN  THE 
SYSTEM,  MCtUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to: 

1.  The  General  Services 
Administration  to  compile  and  maintain 
the  "Lists  of  Parties  Excluded  from 
Federal  Procurement  or 

Non procurement  Programs". 

2.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  on  behalf  of  a  person  for 
information  pertaining  to  that  person. 

3.  A  Federal,  state,  or  local 
government  agency,  in  response  to  its 
request,  or  at  NSF's  initiative,  when 
relevant  to  that  agency's  civil  or 
criminal  statutory,  administrative, 
regulatory,  enforcement,  investigative, 
or  prosecutorial  purpose. 

4.  A  Federal  agency  involved  in 
debarment  or  scientific  miscoruhict 
actions  involving  the  same  person. 

5.  Federal.  State,  or  local  government 
agencies  where  those  parties  may  have 
information  the  Foundation  seeks  to 
obtain  in  connection  with  a  scientific 
misconduct,  suspension,  or  debarment 
action. 

6.  A  Federal  agency  in  response  to  its 
request  in  connection  with  the  issuance 
of  a  security  clearance,  the  award  of  a 
contract  or  grant,  the  issuance  of  a 
hcense  or  permit  or  other  benefit  by  the 
requesting  agency. 

7.  A  Federal  agency  where  records  in 
this  system  of  records  pertain  to  the 
hiring  or  retention  of  an  employee,  or 
disciplinary  action  or  other 
administrative  action  concerning  an 
employee. 

8.  The  Department  of  Justice  or  a 
court  or  other  adjudicative  body,  when 
information  from  the  system  is  relevant 
to  litigation  or  anticipated  litigation  and 
one  of  the  (bllowing  is  a  party  or 
potential  party  in  the  matter:  (a)  A 
National  Science  Foundation;  (b)  a 
National  Science  Foundation  eTnplo3^ee 
in  his  or  her  officia!  capacity  or  a 
current  or  former  National  So'ence 
Foundation  employee  when  the 


Department  of  Justice  is  considering 
representing  the  person  in  his  or  her 
official  capacity;  (c)  the  United  States  or 
another  Federal,  State  or  local  agency 
and  the  National  Scierice  Foundation 
determines  that  the  litigation  or 
anticipated  litigation  will  affect  the 
National  Science  Foundation. 

9.  An  awardee  institution,  at  the 
request  of  that  iitstitution  or  at  NSF's 
initiative. 

10.  Other  persons  involved  in  or 
affected  by  the  suspension,  debarment 
or  scientific  misconduct  action, 
including  witnesses,  awardee 
institutions,  or  any  other  person  who 
has  infbrmatkon,  documents,  or 
knowledge  relevant  to  the  suspension, 
debarment,  or  scientific  misconduct 
ad  ion. 

11.  NSF  merit  review  groups  or  peer 
reviewers  if  the  information  bears 
directly  on  a  person's  scientific  integrity 
or  if  necessary  to  provide  an  accurate 
account  of  relevant  facts. 

12.  A  Federal,  State  or  local  agency. 
Federal  contractor  or  grantee,  for  the 
purpose  of  verifying  the  identity  of  an 
individual  debarred  or  suspended  by 
the  Foundation. 

13.  The  Department  of  Justice  for  the 
purpose  of  obtaining  advice  on  whether 
particular  records  are  required  to  be 
disclosed  uiKler  the  Freedom  of 
Information  Act. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETmEVMQ,  ACCESSWG,  RETAMmO,  Ar<0 
DISPOSMG  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  consi.st  of  file  folders 
stored  in  file  cabinets. 

retrcvability: 

These  records  are  retrieved  by  the 
name  of  the  individuals. 

SAFEGUARDS: 

Records  are  accessible  only  by 
authorized  Foui>dation  personnel. 

retention  AND  DISPOSAU 

These  records  are  maintained  for  an 
indefinite  duration. 

SYSTEM  MANAGER  AND  AOORESS: 

General  Coun.sel,  National  Science 
Foundation,  Office  of  the  General 
Counsel,  4201  Wilson  Bouteva.t),  room 
12B5,  Arlington,  Virginia  22230. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  the  system  should  write 
to  the  system  manager  at  the  above 
address. 

RECORD  ACCESS  PROCEDURES: 

See  "notification  procedures"  above. 
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CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  the 
contents  of  records  in  this  system 
should  contact  the  system  manager  at 
the  above  address. 

RECORD  SOURCE  CATEGORIES: 

Federal.  State  and  local  officials, 
private  persons,  respondents  and  their 
legal  representatives. 

|FR  Doc.  1724  Filed  1-26-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-259  and  50-296] 

Tennessee  Valley  Authority; 
Environmental  Assessment  and 
Finding  of  No  Signiricant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-33  and  DPR-68  issued  to  the 
Tennessee  Valley  Authority  (the  license) 
for  operation  of  the  Browns  Ferry 
Nuclear  Plant  (BFN)  Units  1  and  3. 
located  in  Limestone  County.  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  response  to 
the  licensee's  application  dated 
September  2, 1993.  with  additional 
information  provided  on  December  17, 
1993.  for  exemption  from  certain 
requirements  of  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
Under  the  proposed  exemption,  the 
licensee  would  be  relieved  of 
requirements  to  provide  positive 
containment  access  control  by  a  guard 
or  watchman  during  periods  of  frequent 
access.  BFN  Units  1  and  3  have  been 
shut  down  since  March  1985  for 
modifications  required  to  put  the  units 
in  compliance  with  applicable 
regulatory  requirements.  The  proposed 
exemption  would  be  in  effect  until 
immediately  before  the  licensee  loads 
fuel  in  the  reactors  when  the  required 
modifications  are  completed. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55.  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  outside  physical  protection 
system  and  security  organization. 
Containment  access  controls  specified 
by  10  CFR  73.55(d)(8)  require  that  any 
time  frequent  access  to  the  containment 
is  required,  positive  controls  are 


maintained  by  a  guard  or  watchman  to 
assure  only  authorized  persormel  or 
materials  are  permitted  into  the 
containment. 

BFN  Units  1  and  3  have  been  defueled 
since  September  1985  and  February 
1987,  respectively.  These  reactors  have 
been  shut  down  since  March  1985  for 
modifications  required  to  put  the  units 
in  compliance  with  applicable 
•regulatory  requirements.  A  substantial 
number  of  the  required  modifications 
require  frequent  containment  access. 
Therefore,  the  licensee  has  maintained  a 
guard  at  a  controlled  access  location  to 
fulfill  the  requirements  of  10  CFR 
73.55(d)(8). 

The  licensee  believes  that  the  10  CFR 
73.55(d)(8)  requirements  are  too 
restrictive,  given  the  unique  status  of 
Browns  Ferry  Units  1  and  3  and  the 
other  controls  which  are  or  will  be 
exercised  to  ensure  the  reactors  are 
returned  to  service  in  a  safe  manner. 
Presently,  the  reactors  are  defueled, 
which  reduces  the  radiological  hazard 
potential  within  the  containment  such 
that  sabotage  could  not  create  a 
substantial  offsite  radiation  dose.  The 
licensee  will  perform  extensive  return- 
to-service  testing  on  all  safety-related 
systems.  This  testing  ensures  that  plant 
components  can  properly  perform  their 
intended  design  functions.  After 
modifications  are  completed,  the 
licensee  will  also  perform  security 
inspections  to  detect  sabotage  or 
introduction  of  foreign  material  which 
may  have  occurred  during  the  recovery 
effort. 

An  exemption  from  10  CFR 
73.55(d)(8)  is  required  to  permit  the 
licensee  to  relax  containment  access 
controls  during  the  recovery  of  Browns 
Ferry  Units  1  and  3.  The  proposed 
exemption  will  not  reduce  requirements 
for  containment  access  controls  for 
Browns  Ferry  Unit  2. 

Environmental  Impacts  of  the  Proposed 
Action 

The  licensee  has  indicated  that  during 
the  period  of  the  exemption,  the  reactors 
will  be  maintained  in  a  defueled 
condition.  Postulated  radiological 
sabotage  within  the  containment  in  this 
condition  cannot  resuU  in  significant 
offsite  radiation  doses.  Therefore,  the 
environmental  impact  of  this  sabotage  is 
negligible.  There  is  no  other  change  in 
environmental  impact  while  the  reactors 
are  defueled. 

The  licensee  has  also  indicated  that, 
as  the  reactors  are  refueled  and  returned 
to  service,  it  will  perform  extensive 
testing  and  inspections  which  will 
detect  latent  sabotage  which  could 
adversely  impact  plant  operations.  The 
licensee  will  test  safety-related  systems 


as  they  are  returned  to  service  to  assure 
they  are  capable  of  fulfilling  their  design 
functions.  The  licensee  will  also 
perform  security  inspections  to 
determine  if  unauthorized  and 
potentially  dangerous  materials  such  as 
explosives  have  been  introduced.  These 
measures  provide  confidence  that  the 
reactors  will  operate  as  intended  by 
their  design.  Therefore,  the 
environmental  impact  of  plant 
operations  after  the  period  of  the 
exemption  is  unchanged  from  normally 
anticipated  conditions. 

Accordingly,  the  Commission 
concludes  that  granting  the  proposed 
exemption  would  result  in  no 
significant  radiological  environmental 
impact.  With  regard  to  potential  non- 
radiological  impacts  the  proposed 
exemption  does  not  affect  non- 
radiolgical  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  non-radiological 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  the 
exemption  will  have  either  no 
significantly  different  environmental 
impact,  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Denial  of 
the  exemption  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  exemption  and  this 
alternative  are  similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement. 
Browns.  Ferry  Nuclear  Plant  Units  1.  2. 
and  3."  dated  September  1.  1972. 

Agencies  and  Persons  Contacted 

The  NRC  staff  has  reviewed  the 
licensee's  request  dated  September  2, 
1993,  as  supplemented  on  December  17, 
1993.  The  NkC  staff  did  not  consult 
with  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
as.sessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


! 
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For  details  with  respect  to  this  action, 
« the  licensee's  request  for  the 
cemption  dated  September  2,  1993,  as 
ipplemented  on  December  17, 1993, 
hich  is  available  for  public  insp>ection 

the  Commission's  Public  Document 
XMn,  Gebnan  Building,  2120  L  Street. 
W.,  Washington  DC,  and  at  the  Athens 
ublic  Library,  South  Street,  Athens, 
labama  35611. 

Dated  at  Rockvitle,  Maryland  this  19th  day 
January  1994. 

>r  the  Nuclear  Regulatory  Commission. 

vderick ).  Hebdoo, 

irector.  Project  Dinctorale  U-4,  Division  of 

Kictor  Projects — LH.  Office  of  Nuclear 

factor  Begi^lations. 

R  Doc.  94-1694  Filed  1-26-94;  8;45  am] 
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octet  Na  50-461) 

inois  Po¥fer  Co^  et  al.,  Clinton  Power 
iation.  Unit  1;  Proposed  Corporate 
structuring 

Notice  is  hereby  given  that  the  United 
ates  Nuclear  Regulatory  Commission 
le  Commission)  is  considering 
iproval  under  10  CFR  50.80  of  the 
oposed  corporate  restructuring  of 
inois  Power  Company  (IP),  the  owner 
id  licensee  for  the  Clinton  Power 
ation.  Unit  1.  By  letter  dated 
Dvember  11,  1993,  Sidley  4  Austin, 
ting  as  counsel  to  IP,  informed  the 
>mmission  that  the  Board  of  Directors 
\s  proposed  a  ooqtonte  restructuring 
an  to  be  presented  at  the  February  9, 
»94,  annua)  shareholders  meeting.  If  a 
ajority  of  IP  shareholders  approve  the 
an,  IP  will  become  a  wholly-owned 
bsidiary  of  a  new  holding  company. 
Holding  Company,  effective  on  or 
out  April  1,  1994.  IP  would  remain  as 
)lder  of  the  license  for  the  Clinton 
rwer  Station.  If  the  plan  is  approved, 
e  common  stock  of  IF  will  bie 
inverted  on  a  share- for-share  basis  into 
immon  stock  of  the  holding  company, 
^cording  to  the  proposed  plan,  the 
irrent  IP  Board  of  Directors  will  serve 
the  same  capacity  for  the  holding 
impany,  and  there  will  be  no 
^nificant  change  in  ownership, 
anagement.  or  sources  of  funds  for 
deration  of  the  Clinton  Power  Station. 
Pursuant  to  10  CFR  50.80.  the 
)mmission  may  approve  the  transfer  of 
ntrol  of  a  license,  after  .notice  to 
terested  persons.  Such  action  is 
ntingent  upon  the  Commission's 
termination  that  the  holder  of  the 
:ense  following  the  transfer  is 
lalified  to  have  the  control  of  the 
:ense  and  that  the  transfer  of  such 
ntrol  is  otherwise  consistent  with 


applicable  provisions  of  law,  regulations 
and  orders  of  the  Commission. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January  1994. 
John  N.  Hanwm. 

Director,  Project  Directorate  111-3,  Division 
of  Reactor  Projects— IW IV /V.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-1695  Filed  1-26-94:  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership  Council  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACnow:  Notice  of  meeting. 

SUMMARt:  The  Office  of  Personnel 
Management  (OPM)  announces  a 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 
TIME  AND  PtACE:  The  Council  will  meet 
on  January  31,  1994,  at  2  p.m.,  in  the 
auditorium  at  the  Office  of  Personnel 
Management,  Theodore  Rooseveh 
Building,  1900  E  Street,  NW., 
Washington,  DC  20415-Ot)01.  The 
auditorium  is  located  on  the  ground 
level.  The  Council  has  determined  that 
this  meeting  is  necessary  to  complete  its 
work  on  the  development  of  proposals 
to  the  President  by  January  31,  1994,  as 
required  by  section  1(b)(2)  of  Executive 
Order  12871,  and  is  therefore  being 
announced  with  less  than  15  days' 
advance  notice. 

TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  accommodations. 
POtHT  OF  CONTACT:  Douglas  K.  Walker, 
Office  of  Communications,  Office  of 
Personnel  Management,  Theodore 
Rooseveh  Building.  1900  E  Street,  NW., 
room  5F12,  Washington,  DC  20415- 
0001,(202)606-1800. 
SUPPLEMENTARY  INFORMATION:  The 
pi:rf>ose  of  this  meeting  is  to  develop 
proposals  to  the  President  on  legislative 
changes  to  the  Federal  Labor- 
Management  Relations  Statute  that  are 
n€cess.iry  to  achieve  the  partnership 
objectives  outlined  in  the  National 
Performance  Review  (NPR)  report.  The 
Council  will  also  make  proposals 
concerning  legislation  consistent  with 
the  NPR"s  recommendations  for  the 
creation  of  a  flexible  ai>d  responsive 
hiring  system  and  the  reform  of  the 
General  Schedule  classification  system 


end  the  performance  management 
system. 

PUBUC  partk:ipatk>n:  We  invite 
interested  persons  and  organizations  to 
submit  comments  on  the  principles  and 
features  that  should  be  embodied  in  any 
of  these  legislative  proposals.  We  are 
esp)ecial)y  interested  in  suggestions  and 
ideas  to  ensure  that  the  proposed 
legislation  carries  out  the  intent  of  the 
NPR,  as  discussed  in  its  report.  Mail  or 
deliver  your  comments  or 
recommendations  to  Mr.  Douglas  K. 
Walker  at  the  address  shown  above. 
Comments  should  be  received  by 
January  28  in  order  to  be  considered  at 
the  January  31  meeting. 

Office  of  Personnel  Management, 

James  B.  King, 

Director. 

|FR  Doc.  94-1650  Filed  1-26-94;  8:45  ami 
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SECURfTlES  AND  EXCHANGE 
COMMISSION 

[FUe  No.  265-19) 

Securities  Exchange  Act  Release  No. 
34-03496 

SUBJECT:  Consumer  Affairs  Advisory 

Committee. 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  establishment  of  the 

Consumer  Affairs  Advisory  Committee. 

SUMMARY:  The  Chairman  of  the 
Commission,  with  the  concurrence  of 
the  other  members  of  the  Commission, 
has  established  a  Consumer  Affairs 
Advisory  Committee  to  advise  the 
Commission  on  the  interests  and 
concerns  of  individual  investors  in  the 
U.S.  securities  mariiets. 
DATES:  January  21.  1994. 

FOR  FURTHER  INFORHiATION  CONTACT: 
Jonathan  G.  Katz,  Secretary,  2027272- 
2600. 

SUPPLEMENTARY  INFORMATION:  In 
accordant®  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.,  the 
Securities  and  Exchange  Commission 
("Commission")  has  directed 
publication  of  this  notice  that  Chairman 
Arthur  Levitt,  with  the  concurrence  of 
the  other  members  of  the  Commission, 
has  established  the  Consumer  Affairs 
Advi.sory  Committee.  Chairman  Levitt 
certifies  that  the  creation  of  the 
Committee  is  necessary  and  in  the 
public  interest. 

The  Committee's  charter  directs  the 
Committee:  (1)  To  advise  the 
Commission  regarding  the  interests  and 
concerns  of  individual  consumers  and 
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investors  who  participate,  directly  or 
indirectly,  in  the  U.S.  securities 
markets,  and  (2)  to  advise  the 
Commission  on  how  the  Commission's 
existing  and  proposed  rules  and 
programs  could  be  improved  to  provide 
better  disclosure  and  protection  to  such 
individual  consumers  and  investors. 

To  achieve  the  Committee's  goals, 
members  will  be  appointed  that  can 
represent  effectively  the  interests  of 
individual  investors  with  respect  to  a 
range  of  issues.  The  Committee's 
membership  may  include,  among 
others,  individuals  representing 
consumer  or  investor  organizations, 
securities  market  participants,  securities 
market  professionals,  regulatory  entities 
and  the  public  at  large.  The  Commission 
expects  that  the  Committee's  members 
will  represent  a  variety  of  viewpoints 
and  have  var>-ing  experience  and  that 
the  Committee  will  be  fairly  balanced  in 
terms  of  points  of  view,  backgrounds 
and  tasks. 

The  Committee  will  conduct  its 
operations  in  accordance  with  the 
Federal  Advisory  Committee  Act.  The 
duties  of  the  Committee  shall  be  solely 
advisory.  Determinations  of  action  to  be 
taken  and  policy  to  be  expressed  with 
respect  to  matters  upon  which  the 
Committee  provides  advice  will  be 
made  solely  by  the  Commission. 

The  Committee  will  meet  at  such 
intervals  as  are  necessary  to  carry  out  its 
functions.  It  is  estimated  the  meetings  of 
the  full  Committee  will  occur 
approximately  six  times  each  year. 

The  Commission  will  provide 
necessary  support  services  to  the 
Committee. 

The  Contunittee  will  terminate  two 
years  after  its  establishment  unless, 
prior  to  that  time,  its  charter  is  renewed 
in  accordance  with  the  Federal 
Advisory  Committee  Act,  or  unless  the 
Chairman,  with  the  concurrence  of  the 
other  members  of  the  Commission, 
determines  that  continuance  of  the 
Committee  is  no  longer  in  the  public 
interest. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  the 
Commission  will  file  a  copy  of  the 
Committee's  charter  with  the  Chairman 
of  the  Commission,  the  Senate 
Committee  on  Banking.  Housing  and 
Urban  Affairs,  and  the  House  Committee 
on  Energy  and  Commerce.  The 
Commission  will  also  furnish  a  copy  of 
the  charter  to  the  Library  of  Congress 
and  place  a  copy  in  the  Commission's 
Public  Reference  Room. 


By  the  Commission. 
Jonathan  G.  Katz, 
Secretory. 
|FR  Doc.  94-1673  Filed  1-26-94;  8:45  am] 
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[Release  No.  34-33495;  Intemationai  Series 
No.  629  File  No.  SR-Amex-03-40] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to  a 
Proposed  Rule  Change  by  the 
American  Stock  Exchange.  Inc. 
Relating  to  Stock  Upside  Note 
Securities  ('SUNS") 

January  19.  1994. 
I.  Introduction 

On  November  18, 1993,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Comnlission")  a  proposed  rule  change 
to  list  and  trade  Stock  Upside  Note 
Securities  ("SUNS"),'  the  return  on 
which  is  based  on  the  Lehman  Brothers 
Global  Emerging  Telecommunications 
Basket  ("Telecommunications 
Basket").*  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
December  6, 1993.'  No  comment  letters 
were  received  on  the  proposed  rule 
change.  On  January  6, 1994,  the  Amex 
filed  Amendment  No.  1  to  the  proposed 
rule  change.«  This  order  approves  the 
proposal. 


'15U.S.C.  78s(bl(l)(1988). 

2  17  CFR  240.19b-4  (1992). 

3  "SUNS."  "Stock  Upside  Note  Securities."  and 
"Global  Emerging  Telecommuniutions  Basket"  are 
registered  service  marks  of  Lehman  Brothers 
Holdings.  Inc.  ("Lehman  Brothers"). 

<  The  Telecommunications  Basket  is  a  static 
portfolio  consisting  of  24  equity  securities  listed  as: 
h)  Common  shares  outside  of  the  United  Slates  in 
the  countries  having  the  greatest  exchange  trading 
volume  for  the  shares:  (2)  common  shares  in  the 
United  States:  or  (3)  as  American  Depositary 
Receipts  ("ADRs")  in  the  United  Sutes.  An  ADR  is 
a  negotiable  receipt  which  is  issued  by  a  depositan,'. 
generally  a  bank,  representing  shares  of  a  foreign 
issuer  that  have  been  deposited  and  are  held,  on 
behalf  of  holders  of  the  ADRs.  at  a  custodian  bank 
in  the  foreign  issuer's  home  countr>'.  The  securities 
which  comprise  the  Telecommunications  Basket  are 
securities  issued  by  corporations  formed  under 
Argentina.  Brazil,  Canada.  Chile.  France.  Hong 
Kong.  Israel.  Italy.  Malaysia,  Mexico.  New  Zealand, 
the  Philippines,  Spain.  Sweden.  Thailand,  the 
United  Stales,  and  the  United  Kingdom. 

■'See  Securities  Exchange  Act  Release  No.  33255 
(November  18. 1993).  58  PR  64347  (December  6. 
1993). 

"Amendment  No.  1  to  the  proposed  rule  change 
states  that:  (i)  if  the  entity  that  is  used  to  calculate 
the  value  of  the  Telecommunications  Basket  is 
required  to  use  the  bid  and  offer  price  for  •  portfolio 


IL  Description  of  the  Proposal 

Under  section  107  of  the  Exchange's 
Company  Guide  ("Guide"),  the  Amex 
may  approve  for  listing  securities  which 
can  not  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  and 
warrants.  The  Amex  is  proposing  to  list 
for  trading  under  section  107  of  the 
Guide,  Telecommunications  Basket 
SUNS.7 

The  Telecommunications  Basket 
SUNS  will  conform  to  the  listing 
guidelines  under  Section  107  of  the 
Guide,  which  provide  that  issues  must 
have:  (1)  A  minimum  public 
distribution  of  one  million  trading  units; 

(2)  a  minimum  of  400  shareholders;  and 

(3)  a  market  value  of  at  least  $20 
million.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have 
assets  in  excess  of  $100  million,  and 
stockholder's  equity  of  at  least  $10 
million.  In  the  case  of  an  issuer  which 
is  unable  to  satisfy  the  earnings  criteria 
stated  in  section  101  of  the  Guide,  the 
Exchange  will  require  the  issuer  to  have 
the  following:  (1)  Assets  in  excess  of 
$200  million  and  stockholders'  equity  of 
at  least  $10  million;  or  (2)  assets  i.n 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $20  million. 

SUNS  are  non-callable  senior  hybrid 
debt  securities  of  Lehman  Brothers. 
SUNS  will  have  a  term  of  four  to  seven 
years  and  will  pay  an  annual  coupon 
based  on  the  annual  appreciation  of  the 
Telecommunications  Basket.  At 
maturity,  holders  of  SUNS  also  will 
receive  from  the  issuer  the  entire 
principal  amount  of  the  note. 
Telecommunications  Basket  SUNS  are 
cash-settled  in  that  they  do  not  give  the 
holder  any  right  to  receive  a  portfolio 
security  or  any  other  owmership  right  or 


security  to  determine  the  market  price  of  such 
portfolio  security,  then  that  entity  shall  not  use  any 
bid  or  offer  price  announced  by  Lehman  Brothers 
or  any  affiliate  of  Lehman  Brothers:  and  (ii)  Lehman 
Brothers  will  monitor  the  volatility  of  the 
Telecommunications  Basket  securities  and  will 
discuss  with  the  Commission  the  need  to  increase 
the  frequency  of  portfolio  value  dissemination  if  the 
volatility  of  the  Telecommunications  Basket 
increases  materially.  See  l-e1ter  from  John  Riley, 
Simpson  Thacher  k  Banlett,  to  Brad  Ritter, 
Attorney,  Office  of  Derivatives  Regulation.  Division 
of  Market  Regulation.  Commission,  dated  January  6, 
1994  ("January  6  Letter"). 

'The  Commission  recently  approved  a  proposed 
rule  change  submitted  by  the  New  York  Slock 
Exchange,  Inc.  ("NYSE")  for  the  listing  a.-.d  trading 
of  two  similar  products:  (1)  Market  Index  Target 
Term  Securities  ("MITTS")  based  upon  a  global 
portfolio  of  securities  representing 
telecommunications  companies:  and  (2)  MITTS 
based  upon  a  portfolio  of  securities  of  European 
companies.  See  Securities  Exchange  Ad  Relsase 
Nos.  32840  (September  2.  1993).  58  FR  47485 
(September  9.  1993):  and  33368  (December  22, 
1993),  58  FR  68975  (December  29.  1993). 
respectively  (collectively  "MITTS  Approval 
Orders"). 


f 
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interest  in  the  portfoHo  securities, 
although  the  return  on  the  investment  is 
based  on  the  aggregate  portfolio  value  of 
the  Telecommunications  Basket. 

According  to  the  Amex. 
Telecommunications  Basket  SUNS  will 
allow  investors  to  combine  the 
protection  of  the  principal  amount  of 
the  SUNS  with  potential  additional 
payments  based  upon  the  performance 
of  a  portfolio  of  securities  representing 
24  highly  capitalized  global 
telecommunications  companies.  In 
particular,  the  proposed 
Telecommunications  Basket  SUNS  will 
provide  100%  principal  protection  of 
the  original  issue  price  at  maturity  with 
the  opportunity  to  participate  in  any 
upside  appreciation  of  the  underlying 
Telecommunications  Basket  during  the 
term  of  the  note. 

The  Telecommunications  Basket 
consists  of  securities  of  24  global 
telecommunications  companies  that 
have  significantly  different  levels  of 
market  capitalization,  ranging  from  a 
high  of  approximately  USS77.5  billion 
for  American  Telephone  &  Telegraph 
Company  to  a  low  of  approximately 
US$616  million  for  Champion 
Technology.8  The  securities  in  the 


•These  values  are  as  of  November  2.  1993. 

•The  U.S.  companiRS  include:  ALLTEL.  AT4T. 
Bell  Allantic  Corporation.  GTE  Corporation,  and 
MCI  Corporation.  The  common  stock  of  these 
issuers  is  listed  and  traded  on  NYSE,  the  Exchange. 
or  traded  through  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  Automated 
Quotation  ("NASD.^Q ")  system's  National  Market 
System  ("NMS '). 

loThe  foreign  common  stock  issues  traded  on  or 
over  the  facilities  of  U.S.  securities  markets  include: 
Newbridge  Networks  Corporation  (Canada). 
Philippine  Long  Distance  Telephone  Company 
(Phillippines).  and  Tadiran  (Israel).  Newbridge 
Networks  is  traded  through  NASDAQ/NMS. 
Philippine  Lone  Distance  Telephone  is  traded  on 
the  Amex.  and  Tadiran  is  traded  on  the  NYSE. 

' '  Each  of  the  ADRs  is  either  listed  or  traded  on. 
or  traded  over  the  facilities  of,  U.S.  securities 
markets.  The  ADRs  represent  Alcatel  Alsthom 
Compagnie  Generate  d'Electricite:  Cable  k  Wireless; 
Compania  de  Telefonos  de  Chile  S.A.;  Hong  Kong 
Telecommunications,  Lid.;  L.M.  Ericsson 
Telephone  Company.  Inc.;  Telecom  Corporation  of 
New  2>aland,  Ltd.;  Telefonica  de  Espana:  Telefonos 
de  Mexico,  S.A.  de  C.V.;  and  Vodaphone  Group  Pic. 

"The  ordinary  shares  of  the  foreign  issuers  are: 
Advanced  Info.  Services  (Thailand);  Champion 
Technology  (Hong  Kong);  STET  (Italy);  Telecom 
Argentina  (Argentina);  Telecomunicacoes 
Brasileiras  (Brazil);  Telefonica  de  Argentina 
(Argentina);  and  Telekom  Malaysia  (Malaysia). 

"As  used  herein,  "public  float"  isdeflned  as 
shares  outstanding  as  reported  by  the  issuer,  minus 
treasury  stock,  times  the  security  price. 


Telecommunications  Basket  include  the 
common  stock  of  five  U.S. 
telecommunications  companies,^  the 
common  stock  of  three  foreign  issuers 
(which  stocks  are  listed  and  trade  on,  or 
traded  over  the  facilities  of,  U.S. 
securities  markets), 'o  ADRs  of  nine 
foreign  issuers,"  and  the  ordinary 
shares  of  seven  foreign  issuers  traded 
primarily  on  or  through  non-U. S. 
securities  markets. 12  The  average  daily 
trading  volume  for  the  components  of 
the  Telecommunications  Basket  for  the 
period  from  August  1993,  through 
October  1993,  ranged  from  a  high  of 
approximately  2.4  billion  shares  for 
Telecommunications  Brasileiras  S.A.,  to 
a  low  of  approximately  45,000  shares  for 
Tadiran.  In  addition,  the  public  float  «3 
as  of  November  2,  1993  for  the  securities 
comprising  the  Telecommunications 
Basket  ranged  from  a  high  of 
approximately  US$74.8  billion  for 
American  Telephone  &  Telegraph 
Company  to  a  low  of  approximately 
USS275  million  for  Tadiran. !•• 

At  the  outset,  each  of  the  securities  in 
the  Telecommunications  Basket  will 
have  equal  representation.  Specifically, 
each  security  included  in  the  portfolio 
will  be  assigned  a  muhiplier  on  the  date 
of  issuance  so  that  the  security 
represents  an  equal  percentage  of  the 
value  of  the  entire  portfolio  on  the  date 
of  issuance.  The  multiplier  indicates  the 
number  of  shares  (or  fraction  of  one 
share)  of  a  security,  given  its  market 
price,  to  be  included  in  the  calculation 
of  the  portfolio.  Accordingly,  each  of  the 
24  companies  included  in  the 
Telecommunications  Basket  will 
represent  approximately  4.167%  of  the 
total  portfolio  at  the  time  of  issuance. 

The  multiplier  for  each  security  in  the 
Telecommunications  Basket  will 
generally  remain  unchanged  except  for 
limited  adjustments  that  may  be 
necessary  as  a  result  of  stock  splits  or 
stock  dividends.15  There  will  be  no 


'<  Lehman  P'olhers  has  represented  that  public 
float  information  is  not  readily  available  for  the 
seven  foreign  components  traded  outside  of  the  U.S. 
See  Letter  from  John  Riley.  Simpson  Thacher  ft 
Bartlett,  to  Brad  Ritter.  Attorney.  Office  of 
Derivatives  Regulation.  Division  of  Market 
Regulation.  Commission,  dated  December  16.  1993. 

"Lehman  Brothers  will  adjust  the  multiplier  of 
any  Telecommunications  Basket  security  if  the 
security  is  subject  to  a  stock  split  or  reverse  split 
or  similar  adjustment  in  the  case  of  an  ADR,  to 
equal  the  product  of  the  number  of  shares  issued 
with  respect  to  one  share  of  the 


adju.stments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
portfolio  security  will  be  made  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  multiplier  then  in 
effect. 

If  the  issuer  of  a  security  included  in 
the  Telecommunications  Basket  no 
longer  exists,  whether  for  reason  of  a 
merger,  acquisition  or  similar  type  of 
corporate  control  transaction,  then 
Lehman  Brothers  will  assign  to  that 
security  a  value  equal  to  the  security's 
final  value  for  the  purposes  of 
calculating  portfolio  values.  For 
example,  if  a  company  included  in  the 
Telecommunications  Basket  is  acquired 
by  another  company,  Lehman  Brothers 
shall  thereafter  assign  a  value  to  the 
share  of  the  acquired  company's 
securities  equal  to  the  value  per  share  at 
which  time  the  acquisition  takes  place. 
If  the  issuer  of  a  portfolio  security  is  in 
the  process  of  liquidation  or  subject  to 
a  bankruptcy  proceeding,  insolvency,  or 
other  similar  adjudication,  such  security 
will  continue  to  be  included  in  the 
Telecommunications  Basket  so  long  as  a 
market  price  for  such  security  is 
available.  If  a  market  price  is  no  longer 
available  for  a  portfolio  security, 
including,  but  not  limited  to, 
liquidation,  bankruptcy,  insolvency,  or 
any  other  similar  proceeding,  then  the 
value  of  the  portfolio  security  will  be 
assigned  a  value  of  zero  in  connection 
with  calculating  the  daily  portfolio 
value  and  the  closing  portfolio  value  of 
the  Telecommunications  Basket,  for  so 
long  as  no  market  price  exists  for  that 
security. '6 


Telecommunications  Basket  security,  or  the  number 
of  receipts  issued  with  respect  to  an  ADR,  and  the 
prior  multiplier.  In  the  case  of  a  stock  dividend,  the 
multiplier  will  be  adjusted  so  that  the  new 
multiplier  will  equal  the  former  multiplier  plus  the 
product  of  the  number  of  shares  of  such  portfolio 
security  issued  with  respect  to  one  share  of  the 
portfolio  .security  and  the  prior  multiplier.  In  the 
case  of  a  listing  of  ADRs  on  a  national  securities 
exchange  in  the  United  States  or  on  NASD.AQ/ 
NMS,  the  multiplier  will  be  adjusted  so  that  the 
new  multiplier  will  equal  the  conversion  of 
ordinary  shares  to  ADRs.  The  listed  ADRs  then  will 
be  used  to  calculate  the  value  of  the 
Telecommunications  Basket. 

'"Lehman  Brothers  will  not  attempt  to  find  a 
replacement  slock  or  to  compensate  for  the 
extinction  of  a  security  due  lo  bankruptcy  or  a 
similar  event 
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The  value  of  the  Telecommunications 
Basket  will  initially  be  calculated  once 
a  day  either  by  an  affiliate  of  Lehman 
Brothers  or  by  an  independent 
calculation  agent  ("Pricing  Agent"). 
These  values  will  be  disseminated  to 
investors  once  a  day  after  5:00  p.m. 
Eastern  Standard  Time.  The  portfolio 
value,  for  any  day,  will  equal  the  sum 
of  the  products  of  the  most  recently 
available  market  prices  and  the 
applicable  multipliers  for  the  portfolio 
securities.*'  In  addition,  if  the  Pricing 


"The  procedures  for  determining  the  prices  of 
the  components  of  the  Global  Telecommunications 
Basket  will  be  the  same  as  those  approved  by  the 
Commission  for  MITTS  {see  MITTS  Approval 
Orders,  supra  note  7).  Specifically,  the  market  price 
used. for  calculation  of  the  portfolio  value  is  the  last 
reported  sale  price  if  the  portfolio  security  is  listed 
and  traded  on  a  national  securities  exchange,  or  is 
traded  through  NASDAQ/NMS. 

If  the  portfolio  security  is  a  security  of  a  foreign 
issuer  or  is  an  ADR  that  is  not  listed  on  a  national 
securities  exchange  in  the  U.S.  or  is  not  a 
NASDAQ/NMS  security,  then  the  market  price  is 
the  last  reported  sale  price  on  the  securities 
exchange  on  which  the  portfolio  security  is  listed 
having  the  greatest  volume  of  trading  for  the 
preceding  calendar  month  as  determined  by  the 
Pricing  Agent,  provided  that  if  such  last  reported 
sale  price  is  for  a  transaction  that  occurred  more 
than  4  hours  prior  to  the  close  of  such  exchange, 
then  the  market  price  is  the  average  of  the  last 
available  bid  and  offer  price  on  such  exchange. 

If  a  foreign-issued  portfolio  security  is  not  listed 
or  trading  on  any  securities  exchange  or  if  the  last 
reported  sale  price  or  bid  and  offer  are  not 
obtainable,  then  the  market  price  is  the  last  reported 
sale  price  on  the  over-the<ounter  ("OTC")  market 
with  the  greatest  volume  of  trading  as  determined 
by  the  Pricing  Agent.  However,  if  such  last  reported 
sale  price  is  for  a  transaction  which  occurred  more 
than  4  hours  prior  to  when  trading  in  such  OTC 
market  typically  ends,  then  the  market  price  is  the 
average  of  the  last  available  bid  and  offer  price  of 
the  three  most  active  dealers,  as  selected  by  the 
Pricing  Agent.  See  Letter  from  John  Riley.  Simpson 
Thacher  k  Bartlett.  to  Brad  Ritter,  Attorney.  Office 
of  Derivatives  Regulation.  Division  of  Market 
Regulation.  Commission,  dated  January  13, 1994 
("ianuary  13  Letter"). 


Agent  is  an  affiliate  of  Lehman  Brothers, 
Lehman  Brothers  has  undertaken  to 
implement  certain  surveillance  and 
compliance  procediues  with  respect  to 
the  dissemination  of  the  portfolio  value, 
requiring  that  the  portfoho  value  be 
announced  only  through  public 
dissemination  and  restricting  the  access 
of  the  affiliate's  trading  desk  to  the 
portfolio  value  determined  by  the 
affiliate.!* 

Telecommunications  Basket  SUNS 
will  be  denominated  in  U.S.  dollars  and 
will  entitle  holders  to  receive  annual 
coupon  payments  based  upon  the 
percentage  change  in  the  value  of  the 
Telecommunications  Basket  from  the 
beginning  to  the  end  of  the  year.  If  the 
market  value  of  the  portfolio  has 
declined,  the  holder  will  receive  not 
less  than  100%  of  the  original  principal 
amount  of  the  security.  Like  the  MITTS 
listed  on  the  NYSE, 

Telecommimications  Basket  SUNS  may 
not  be  redeemed  prior  to  maturity  and 
are  not  callable  by  the  issuer.  Holders  of 
Telecommunications  Basket  SUNS  will 
be  able  to  cash-out  of  their  investment 
by  selling  the  security  on  the  Amex.  The 
Exchange  anticipates  that  the  trading 
value  of  the  security  in  this  secondary 
trading  market  will  depend  in  large  part 
on  the  value  of  the  securities  comprising 
the  Telecommunications  Basket  and 
also  on  such  other  factors  as  the  level  of 
interest  rates,  the  volatility  of  the  value 
of  the  Telecommimications  Basket,  the 
time  remaining  to  maturity,  dividend 


If  the  Pricing  Agent  is  required  to  use  the  bid  and 
offer  price  for  a  portfolio  security  to  determine  the 
market  price  of  such  portfolio  security,  then  the 
pricing  Agent  will  not  use  any  bid  or  offer  price 
announced  by  the  Pricing  Agent  or  any  other 
affiliate  of  Lehman  Brothers.  See  January  6  Letter, 
supra  note  6. 

'•See  January  13  Letter,  supra  note  17. 


rates,  and  the  creditworthiness  of  the 
issuer,  Lehman  Brothers." 

Because  Telecommunications  Basket 
SUNS  are  linked  to  a  portfolio  of  equity 
securities,  the  Amex's  existing  equity 
floor  trading  rules  will  apply  to  the 
trading  of  Telecommunications  Basket 
SUNS.  First,  pursuant  to  Amex  Rule 
411,  the  Exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  leam  the  essential  £acts 
relating  to  every  customer  prior  to 
trading  Telecommimications  Basket 
SUNS.20  Second,  consistent  with  Amex 
Rule  411,  the  Exchange  will  further 
require  that  a  member  or  member  firm 
specifically  approve  a  customer's 
account  for  trading  Telecommunications 
Basket  SUNS  prior  to,  or  promptly  after, 
the  completion  of  the  transaction.  Third. 
Telecommunications  Basket  SUNS  will 
be  subject  to  the  equity  margin  rules  of 
the  Exchange.  Fourth,  prior  to  trading 
Telecommimications  Basket  SUNS,  the 
Exchange  will  distribute  a  circular  to 
the  membership,  in  the  form  reviewed 
by  the  Commission,  providing  guidance 
with  regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  Telecommunications 
Basket  SUNS  and  highlighting  the 
special  risks  and  characteristics  of  the 
Telecommunications  Basket  SUNS. 


K*  Lehman  Brothers  will  deposit  registered  global 
securities  representing  Global  Telecommunications 
Basket  SUN'S  with  its  depository.  The  Depository 
Trust  Company  ("DTC"),  so  as  to  permit  book-entiy 
settlement  of  transactions  by  participants  In  DTC 
See  January  13  Letter,  supra  note  17. 

2o.\mex  Rule  411  requires  that  every  member, 
member  firm  or  member  cor[x>ration  use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 
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ni.  Gimmission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). 2' 
Specifically,  the  Commission  believes 
that  providing  for  exchange-trading  of 
Telecommunications  Basket  SUNS  will 
offer  a  new  and  innovative  means  of 
participating  in  the  market  for  global 
telecommunications  securities.  In 
particular,  the  Commission  believes  that 
Telecommunications  Basket  SUNS  will 
permit  investors  to  gain  equity  exposure 
in  global  telecommunications 
companies,  while  at  the  same  time, 
hmiting  the  downside  risk  of  the 


original  investment. 22  For  these  reasons, 
as  well  as  those  discussed  in  the  MITTS 
Approval  Orders,23  the  Commission 
finds  that  the  listing  and  trading  of 
Telecommunications  Basket  SUNS  by 
the  Amex  is  consistent  with  the  Act.2'« 

As  with  MITTS,  Telecommunications 
Basket  SUNS  are  not  leveraged 
instruments,  however,  their  price  will 
still  be  derived  and  based  upon  the 
underlying  basket  of  securities. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a 


"  15  U.S.C.  78f(b)(5)  (1988). 


2J  Pursuant  to  section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  of  new  products  upon  a  flnding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  fmding  would  be  difHcult  with  respect  to 
a  product  that  served  no  investment,  hedging,  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  In  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

J' See  MITTS  Approval  Orders,  supra  note  7. 

»■•  See  MITTS  Approval  Orders,  supra  note  7. 


Telecommunications  Basket  SUNS  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  as  with  the  MITTS, 
the  Commission  has  several  specific 
concerns  regarding  the  trading  of  this 
type  of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Telecommunications 
Basket  SUNS.  In  particular,  by  imposing 
the  hybrid  listing  standards,  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  the  Exchange  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  Telecommunications 
Basket  SUNS.  Moreover,  the  Exchange 
will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with 
Telecommimications  Basket  SUNS. 
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The  Commission  notes  that  Lehman 
Brothers  intends  to  have  the  Pricing 
Agent  publish  the  value  of  the 
Telecommunications  Basket  once  each 
business  day  after  5  p.m.  Eastern 
Standard  Time  for  dissemination  to 
electronic  reporting  services  as  well  as 
to  newspapers  and  trade  publications. 
Lehman  Brothers  asserts  that  the  value 
of  a  SUNS  does  not  necessarily  correlate 
with  the  intra-day  price  moves  related 
to  the  underlying  component  securities, 
largely  as  a  result  of  the  time  value  to 
maturity  of  the  SUNS. 

As  a  general  matter,  the  Commission 
continues  to  believe  that  for  new 
derivative  products,  real-time 
dissemination  of  the  value  of  the 
underlying  instrument  should  be 
provided  to  all  investors.  Nevertheless, 
the  Commission  has  determined  to 
permit  Telecommunications  Basket 
SUNS  to  trade  without  real-time 
dissemination  at  this  time  for  several 
reasons.  First,  a  SUNS  is  not  a  leveraged 
product  that  has  its  value  determined 
primarily  from  the  underlying  securities 
but  rather  guarantees  recoupment  of 
100%  of  the  principal  amount.  Second, 
factors  such  as  the  creditworthiness  of 
the  issuer,  in  addition  to  price 
movements  in  the  underlying  securities 
will  be  relevant  in  pricing  the 
Telecommunications  Basket  SUNS. 
Third,  the  Telecommunications  Basket 
SUNS  should,  at  least  prior  to 
expiration,  trade  more  like  a  bond  or 
debt  security,  based  on  the  issuer's 
ability  to  perform  rather  than  the  value 
of  the  Telecommunications  Basket. zs 
Accordingly,  the  Commission  believes 
that  real-time  dissemination  of  the 
aggregate  market  value  of  the  underlying 
Telecommunications  Basket  is  not 
necessary  at  this  time  but  would 
nevertheless  expect  Lehman  Brothers, 
along  with  the  Amex.  to  monitor  the 
product  to  determine  if  increased 
reporting  is  necessary  especially  as  the 
product  approached  maturity. 2^ 

The  Commission  realizes  that  SUNS 
do  not  contain  a  clearinghouse 
guarantee  (as  in  the  case  of  standardized 
options),  but  are  instead  dependent 
upon  the  individual  credit  of  the 


^''  Lehman  Brothers  has  agreed  to  monitor  the 
volatility  of  the  market  piice  of  the  Global 
Telecommunications  Bisket  SUNS  in  relation  to  the 
underlying  Global  Telecommunications  Basket  and 
to  discuss  with  the  Commission  the  need  to 
implement  more  frequent  porlfolio  value 
dissemination  in  the  event  of  an  increase  in  intra- 
day  volatility.  See  January  6  Letter,  supra  note  6. 

2''  Notwithstanding  the  above,  the  Cotnmission 
still  believes  that  it  it  useful  and  beneficial  for  all 
investors  and  market  participants  to  have  access  to 
the  value  of  the  portfolio  on  ■  real-time  basis  and 
encourages  the  Amex  and  Lehman  Brothers  to 
further  explore  the  possibilities  in  this  area. 


issuer.2'  This  heightens  the  possibility 
that  a  purchaser  of  Telecommunications 
Basket  SUNS  may  not  be  able  to  receive 
the  promised  payment  of  100%  of  the 
principal  upon  maturity.  To  some  extent 
this  credit  risk  is  minimized  by  the 
Exchange's  continued  listing  standards 
which  require  issuers  to  maintain  a 
minimum  aggregate  market  value  of  $1 
million  for  its  publicly-held  shares.ze  in 
addition,  the  Exchange's  hybrid  listing 
standards  further  require  that 
Telecommunications  Basket  SUNS  have 
at  least  $20  million  in  market  value. 29 
In  any  event,  financial  information 
regarding  Lehman  Brothers,  in  addition 
to  information  on  substantially  all  of  the 
issuers  of  the  underlying  securities 
comprising  the  Telecommunications 
Basket,  will  be  publicly  available.^o 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Lehman  Brothers,  or  a 
subsidiary  providing  a  hedge  for  the 
issuer  will  incur  position  exposure.  As 
discussed  in  the  MITTS  Approval 
Orders,  the  Commission  believes  this 
concern  is  minimal  given  the  size  of 
Telecommunications  Basket  SUNS 
issuance  in  relation  to  the  net  worth  of 
Lehman  Brothers. ^i 

The  Commission  beHeves  that  the 
listing  and  trading  of 
Telecommunications  Basket  SUNS 
should  not  unduly  impact  the  market 
for  the  underlying  securities  comprising 
the  Telecommunications  Basket.  First, 
the  underlying  securities  comprising  the 
portfolio  are  either  well-capitalized 
stocks,  or  in  the  case  of  ADRS.  represent 
in  dollar  terms  substantial  market 
value.  32  Second,  the  all  but  one  of  the 
issuers  of  the  underlying  securities 
comprising  the  Telecommunications 
Basket,  are  subject  to  reporting 
requirements  under  the  Act.  and  a  large 
percentage  of  the  portfolio  securities  are 
either  listed  or  traded  on.  or  traded  over 
the  facilities  of.  U.S.  securities 
markets.  33  Third,  the  Exchange  has 
surveillance  agreements  in  place  for  a 


2'In  this  case,  the  issuer  ofTelecommunications 
Basket  SUNS  will  be  Lehman  Brothers. 

2«See  Amex  Company  Guide  §  1003(b). 

'"See  Amex  Company  Guide  S 107. 

1"  With  the  exception  of  one  comf)onent  (Telekom 
Malaysia),  the  securities  comprising  the 
Telecommunications  Basket  are  either  issued  by 
companies  that  are  reponing  companies  under  the 
Act  or  subject  to  a  limited  exemption  under  Rule 
12g3-2(b)  of  the  Act.  See  Letter  from  Benjamin 
Krause.  Senior  Vice  President,  Capital  Markets 
Croup.  Amex.  to  Richard  Zack,  Branch  Chief.  Office 
of  Derivatives  Regulation,  Division  of  Market 
Regulation,  Commission,  dated  October  25. 1993 
('October  25  Letter"). 

"  See  MITTS  Approval  Orders,  supra  note  7. 

"  See  supra  notes  ft-14  and  accojnpanying  test. 

"  The  Commission  notes  that  17  of  the  24 
component  securities  are  traded  on  the  NYSE. 
Amex.  or  through  NASDAQ/NMS. 


large  percentage  of  the  securities  in  the 
Telecommunications  Basket  for  the 
sharing  of  market  information.  34  This  in 
addition  to  the  Amex's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation. 
Fourth.  Lehman  Brothers  will  not 
include  quotations  made  by  or  through 
Lehman  Brothers  or  its  affiliates  when 
calculating  the  value  of  the 
Telecommunications  Basket. 35  Lastly, 
the  Pricing  Agent  will  agree  to  restrict 
information  with  respect  to  all 
calculations  of  portfolio  securities  so 
that  individuals  trading  such  securities 
on  behalf  of  the  Pricing  Agent  will  only 
be  able  to  receive  such  information 
through  public  means  and  not  prior  to 
its  release  to  the  public.  '6 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date' of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  finds 
that  the  proposal,  as  amended,  is 
substantially  similar  to  the  MITTS 
products  which  were  previously 
approved  by  the  Commission  for  listing 
and  trading  on  the  NYSE.  Furthermore, 
this  proposal  was  published  in  the 
Federal  Register  for  the  full  21-day 
comment  period  without  any  comments 
being  received  by  the  Commission. 
Therefore,  the  Commission  believes  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  .Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V.,  Washington,  DC 
20549.  Copies  of  the  submission,  ail 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


'<  The  Amex  has  information  sharing  agreements 
with  the  home  markets  for  all  the  non-U. S. 
components  included  in  the  Elasket  except  for 
Advanced  Info.  Services  (Thailand):  Philippine 
Long  Distance  Telephone  Company  (Philippines): 
STET  (Italy):  and  Telefonos  de  Mexico.  S.Z.  de  CV. 
(Mexico).  See  October  25  Letter,  supra  note  30. 

"  January  6  Letter,  supm  note  6. 

">  See  January  13  Letter,  supra  note  17. 
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Section.  450  Fifth  Street,  NW.. 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-40  and  should  be 
submitted  by  February  17, 1994. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  cf  the  Act. »'  that  the 
proposed  mle  change  (File  No.  SR- 
Amex-93-40)  is  approved. 

For  th^  Commission,  by  the  Division  of 
Market  Regulation,  pumiant  to  delegated 
authority.  *• 

Margaret  H.  McFarlaoid, 
Deputy  Secretary. 

|FR  Doc  94-1713  Filed  1-26-^4;  8:45  ami 
WLUNO  COM  MIO-ei-M 


[Release  No.  34-33490;  FNe  No.  SA-CHX- 
93-17] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Amending  Its  Rules  Relating 
to  Susperision  of  Registration  of 
Specialists,  Odd-Lot  Dealers  and 
Marfcet  Makers 

lanuary  19. 1994. 
I.  Introduction 

On  July  28. 1993,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thereunder.^  a  proposed  rule  change  to 
amend  the  suspension  of  registration 
provisions  for  specialists,  odd-lot 
dealers,  and  market  maimers.  On  August 
19, 1993,  the  CHX  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposal.3 

Tne  proposed  rule  change  was 
published  for  comment  In  Securities 
Exdiange  Act  Release  32888  (September 
14, 1993),  58  FR  49341  (September  22, 
1993).  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  CHX  proposes  to  amend  four 
Exchange  Rules  *  thereby  maiung  two 


)'  IS  VS.C.  7Ba(bX2)  (t98Si. 

"17  CFR  200.30-3(a)(l2)  (1993). 

'15U.S.C78»(b)(l)(198«). 

» 1 7  OTt  24ai9b-4  (1991). 

>  See  letlac  from  David  T.  RuaoR.  Attorney.  Foley 
a  Lardner.  to  Cheryl  Dunfea.  Atloniey,  Exchange 
Branch,  Di*t>ioa  of  N4arkel  ReguUiion, 
Ccmmiasion.  dated  August  IS,  1993.  Amendraem 
No.  1  made  certaia  cbrifying  ch^oge*  to  iba 
proposal. 

<  The  CHX  propose*  to  amend  Article  XXX. 
Termination  of  Keglstration.  Rule  8;  Article  XXXI, 


primary  changes  to  the  rules  governing 
summary  suspension  of  the  registration 
of  specialists,  odd-lot  dealers  and 
market  makers.  The  Exchange  proposes 
to  add  market  makers  to  the  lis!  of 
members  who  may  have  their 
registration  summarily  suspended,  and 
it  proposes  to  limit  the  authority  to 
summarily  suspend  the  registration  of 
specialists,  odd-lot  dealers  and  market 
makers  to  the  President  of  the  Exchange. 

Currently,  unlike  the  case  of 
specialists  and  odd-lot  dealers,  there  is 
no  authority  to  summarily  suspend  the 
registration  of  a  market  maker.  Current 
Exchange  Rules  dealing  with  market 
maker  registration  only  provide  for  the 
termination  or  suspension  of  a  market 
maker  pursuant  to  Article  XVII  by  the 
Floor  Procedure  Committee  (or  other 
committee  appointed  for  the  purpose  by 
the  Board)  upon  a  finding  of 
unsatisfactory  performance*  The 
current  provisions  provide  for  an  initial 
meeting  with  Exchange  Officials  to 
encourage  and  assist  the  market  maker, 
and  for  a  hearing  prior  to  the 
termination  of  the  market  maker's 
regi.st  ration. 

The  Exchange  is  replacing  the  current 
provisions  governing  the  suspension  of 
market  maker  registration  with  nvM 
summary  pi  ocedures  for  the  termination 
of  market  maker  registration.*  Tnese 
new  summary  proc^ures  provide  that 
whenever  it  appears  to.  or  is  called  to 
the  attention  of.  the  President  of  the 
Exchange  that  a  registered  market  maker 
is  violating  any  of  the  Rules  of  the 
Exchange  or  the  federal  securities  laws 
or  is  conducting  market  maker  business 
in  an  imetfaical  maimer,  the  President 
shall,  without  the  necessity  of  previous 
notice,  susp>end  the  registration  of  such 
market  maker  pending  the  opportunity 
for  a  prompt  hearing  on  the  apparent 
violation  in  accordance  with  Article  XII 
of  the  Rules  of  the  Exchange.  The 
procedures  further  provide  that 
notwithstanding  the  opportunity  for  a 
hearing,  upon  imposition  of  the 


Termination  of  Rngistralion.  Rule  14;  ArricJe 
XXXIV.  Registration  and  Application.  Rule  13. 
Interpretations  and  Policies  .02;  and  Article  XXXIV, 
Suspension  aad  Tanninaiion.  Rule  16. 

•The  registration  of  a  market  maker  may  be 
terminated,  pursuant  to  Anicie  XXXIV  Registration 
and  Appltcalioa,  Raiie  16,  opon  a  finding  that  he 
violated  the  Constitution  or  Rules  of  the  Exchange 
or  (ailed  adeq^uSely  to  fal5tl  hit  responsibiliile*  at 
a  registered  market  maker.  See  also.  Article  XXXIV. 
Ruie  13.  ioterpreutioafi  and  Policies  .02  which 

Srovides  that  the  regtstratiofi  ol  a  market  maker  may 
»  suspended  or  iemiaated  by  the  Equity  Floor 
Procedure  Commiltee  in  accordance  with  the 
provisions  ol  Artick  XVD. 

•  In  this  regard,  the  Exchange  proposes  to 
etiminale  the  Ur^uage  ia  Article  XXXIV.  Rale  13, 
iBterpretatioa  .02.  and  Article  XXXiV.  Rule  1«  «td 
replace  it  with  new  soanary  procedvraa  le  be 
deKTibed  in  Article  XXXIV,  Rule  16. 


summary  suspension  of  registration,  the 
Exchange  shall  provide  notiHcation 
thereof  to  the  Commission.  The  affected 
market  maker  7  may  immediately  file  a 
request  with  the  Commission  for  a  stay 
of  imposition  of  the  suspension  of 
registration."  The  proposed  rule 
concludes  by  stating  that  the  Floor 
Procedure  Ciommittee  may  suspend  or 
terminate  any  such  registration  based 
upon  a  finding,  after  an  opportunity  for 
a  hearing,  in  accordance  with  Article 
XVII,  that  the  market  maker  has  not 
satisfectorily  performed  his 
responsibilities  as  defined  in  the  federal 
securities  laws  and  the  rules  and 
policies  of  the  Exchange. 

The  Exchange  states  that  these 
changes  to  the  provisions  governing  the 
suspension  and  termination  of  market 
maker  registration  will  serve  to  conform 
the  market  maker  registration 
suspension  and  termination  provisions 
to  those  of  the  specialist  and  odd-lot 
dealer. 

The  proposed  rule  change  also 
changes  current  Exchange  Rules 
governing  the  summary  suspension  of 
the  registration  of  specialists  and  odd- 
lot  dealers.  Currently,  the  rules  allow  for 
summary  suspension  by  either  the  Floor 
Procedure  CtHnmittee  or  the  President  of 
the  Exchange.  Such  Rules  specify  that 
whenever  it  shall  appear  or  be  called  to 
the  attention  of  any  member  of  the 
Committee  on  Floor  Procedure  or  the 
President  that  a  specialist,  co-specialist, 
relief  specialist  or  odd-lot  daaler  is 
violating  any  of  the  Rules  of  the 
Exchange  or  the  federal  securities  bws 
or  is  conducting  business  in  an 
unethical  manner,  the  member  of  the 
Floor  Procedure  Committee  or  the 
President  shall,  without  the  necessity  of 
previous  notice,  suspend  the 
registration  of  such  party  pending  an 
opportunity  for  prompt  hearing  on  the 
apparent  violation  in  ac(X)rdance  with 
Article  XII  of  the  Rules  of  the 
Exchange." 


» in  Amendmeol  No.  1,  the  CHX  replaced  "the 
affected  odd  lot  dealer"  with  "the  affected  market 
makar."  Se*  bxjtaote  3. 

■The  proposed  rule  text  provides  that  this  may 
be  done  in  accordance  with  tuch  procedures  as  the 
Conunission  may  provide. 

»A.lIcle  XXX.  Termination  of  Registration,  Rnle 
8  governs  specialists.  oo-«pecialitU  and  relief 
spectalls's.  wid  Article  XXXI,  Termination  of 
Regtttraliaa.  Rule  14  governs  odd-lot  deatera  Both 
Rule  8  and  Rkle  14  also  provide  (hat. 
notwilhstanding  the  opportunity  Cor  bearing,  upon 
Imposilion  of  the  summary  suspension  of 
registntloo.  the  Exchange  shall  provide  notification 
thereof  u  the  Coramissioa  and  the  affected  party 
may  inMnftdi«teiy  Hie  a  request  with  the 
CommistaoQ  for  a  stay  of  imposition  of  the 
suspension  of  registratioo  la  aocordaoce  with  such 
prt>cedat«t  a*  the  Coaaoisslon  may  provide.  Boih 
Rules  8  a*d  14  fairtlMr  provtda  thai  the  Conmitlee 
on  SpeclaliM  Aerignment  may  saapend  or  icnniaala 
any  such  registration  based  upon  a  finding  (after  (ha 
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The  Exchange  is  eliminating  the 
language  in  the  suspension  of 
registration  rules  governing  specialists, 
co-specialists,  relief  specialists  and  odd- 
lot  dealers  which  provides  that  any 
member  of  the  Floor  Procedure 
Committee  may  take  action  to 
summarily  suspend  the  registration  of 
such  parties.  The  amended  rule, 
therefore,  permits  only  the  President  of 
the  Exchange  to  summarily  suspend  the 
registration  of  specialists,  co-specialists, 
relief  specialists  and  odd-lot  dealers. 
This  corresponds  to  the  new  market 
maker  summary  suspension  provisions 
previously  discussed.  The  Exchange 
believes  that  due  to  the  serious  nature 
of  summary  suspension  of  registration, 
this  type  of  authority  is  appropriately 
exercised  only  by  the  President  of  the 
Exchange. 

III.  Discussion  and  Conclusion 

The  Commission  finds  the  proposed 
rule  change  to  be  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
sections  6(b)  (5),  (6)  and  (7)  of  the  Act.io 
Section  6(b)(5)  of  the  Act,  requires  inter 
alia,  that,  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade.  The  Commission  believes  that  the 
addition  of  market  makers  to  the  list  of 
persons  who  may  have  their  registration 
summarily  suspended  will  help  to 
prevent  fraudulent  and  manipulative 
acts  by  allowing  the  Exchange  to  take 
immediate  action  against  a  market 
maker  who  is  acting  unethically  or  in 
violation  of  Exchange  rules  or  federal 
securities  laws  or  regulations. 

Section  6(b)(6)  of  me  Act  provides 
that  the  rules  of  the  Exchange  should 
provide  that  exchange  members  and 
persons  associated  with  its  members  be 
appropriately  disciplined  for  violation 
of  the  provisions  of  the  Act  or  rules  and 
regulations  thereunder  or  the  rules  of 
the  exchange  by  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction.  The  Commission 
believes  that  the  summary  suspension  of 
market  maker  registration  is  an 
appropriate  discipUnary  action  in  cases 
where  the  market  maker  has  acted 
unethically,  violated  Exchange  Rules  or 


opportunity  for  a  bearing  in  acxordance  with 
Article  XVn)  that  the  party  has  not  sati.tfactoriiy 
performed  his  responsibilities  as  defined  in  the 
federal  securities  laws  and  the  rules  of  the 
exchange. 

•"15  U.SC  78f(b)  (5).  (6)  and  (7)  (1988). 


the  federal  securities  laws,  since 
specialists  and  odd-lot  dealers  are 
already  subject  to  such  action  and  there 
is  no  reason  to  distinguish  among  the 
three  groups.  In  addition,  recent 
experience  has  shown  the  Exchange  that 
summary  suspension  authority  is 
needed  for  market  makers  as  well  as  for 
other  exchange  members. 

Section  6(b)(7)  of  the  Act  provides, 
inter  alia,  that  the  rules  of  an  exchange 
must  provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  The 
Commission  believes  that  it  is  fair  to 
limit  the  power  to  summarily  suspend 
member  registration  to  the  Exchange 
President.  The  Commission  agrees  that, 
due  to  the  serious  nature  of  summary 
suspension,  it  is  appropriate  to  limit 
summary  suspension  ability  to  a  senior 
Exchange  official.  The  rules  also 
provide  adequate  due  process  to  persons 
summarily  suspended  by  providing  the 
opportunity  for  a  prompt  hearing  on  the 
matter  and  the  ability  to  appeal  any 
♦  action  taken  to  the  Commission." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2) "  of  the  Act,  that  the 
proposed  rule  change  (SR-CHX-93-17) 
be,  and  hereby  is  approved. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-1674  Filed  1-26-94;  8:45  am) 
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[Release  No.  34-^)3494;  Fil«  No.  SR-CBOE- 
93-41] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Opening  Transactions 
In  Exchange-Traded  Options  and 
Duties  of  Designated  Prin^ary  Market 
Makers 

January  19. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  September  24, 
1993,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  tlie  self- 
regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  Interpretation  and  Policy 
.01  to  CBOE  Rule  6.2,  "Trading 
Rotations,"  provides  that  the  opening 
transaction  in  each  class  of  options 
traded  on  the  Exchange  shall  be  held 
promptly  following  the  opening 
transaction  in  the  underlying  security 
on  the  principal  exchange  where  the 
security  is  traded.  The  rules  of  the  other 
options  exchanges  allow  opening 
rotations  to  commence  following  the 
opening  of  the  underlying  security.'  In 
order  to  conform  its  rules  to  the  rules  of 
the  other  options  exchanges,  the  CBOE 
proposes  to  amend  Interpretation  and 
Policy  .01(a)  to  state  that  the  opening 
rotation  in  each  class  of  options  shall  be 
held  promptly  following  the  opening  of 
the  underlying  security  on  the  principal 
market  where  the  security  is  traded. 
Under  proposed  paragraph  (d)  to 
Commentary  .01,  an  underlying  security 
shall  be  deemed  to  have  opened  on  the 
principal  market  where  it  is  traded  if  the 
market  has  (i)  reported  a  transaction  in 
the  underlying  security  or  (ii) 
disseminated  opening  quotations  for  the 
underlying  security  and  not  given  an 
indication  of  a  delayed  opening, 
whichever  firsl  occurs.  In  addition,  the 
CBOE  proposes  to  amend  Interpretation 
and  Policy  .01  to  provide  that  any 
member  appointed  as  a  Designated 
Primary  Market-Maker  ("DPM")  shall 
participate  in  opening  rotations  to  the 
same  extent  as  an  Order  Book  Official 
("OBO"). 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary.  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


1  <  See  note  8  and  accompanying  text. 

>J15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  2O0.3O-3(a)(12)  (1992). 


1  See  American  Slock  Exchange  ("Amex")  Rule 
918(a)(1):  New  York  Stock  Exchange  CNYSE")  Rule 
717(a):  Pacific  Stock  Exchange  ("PSE")  Rule  6.M. 
Commentary  .01:  and  Philadelphia  Stock  Exchange 
("PHLX")  Rule  1047.  Commentary  .01. 
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most  significant  aspects  of  such 
statements, 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  flute 
Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  6.2.  Interpretation  and 
Policy  .01  to  allow  opening  rotations  in 
Exchange-listed  options  to  commence 
upon  the  earlier  of  the  following  events: 
(i)  the  report  of  an  opening  transaction 
in  the  underlying  sec\irity  on  the 
primary  market,  or  (ii)  the 
dissemination  of  opening  quotations  by 
such  market.  In  addition,  the  CBOE 
proposes  to  amend  Interpretation  and 
Policy  .01  to  provide  specifically  that  a 
DPM  shall  participate  in  opening 
rotations  to  the  same  extent  as  an  OBO. 

Currently,  CBOE  Rule  6.62, 
Interpretation  and  Policy  .01  provides 
that  the  opening  rotation  in  each  class 
of  option  contracts  traded  on  the  CBOE 
will  commence  promptly  following  the 
opening  transaction  in  the  imderlying 
security.  The  rules  of  the  other  options 
exchanges  provide  that  opening 
rotations  Mrill  commence  following  the 
opening  of  the  underlying  security.*  The 
CBOE  states  that  the  other  options 
exchanges  interpret  their  rules  to  permit 
the  commencement  of  opening  rotations 
upon  the  earlier  of  either  a  reported 
transacticHi  in  the  underlying  security  or 
1  reported  market  quote  for  the  security, 
provided  that  the  primary  market  has 
not  given  any  indication  of  a  delayed 
opening.  The  CBOE's  proposal  is 
designed  to  conform  the  commencement 
of  opening  rotations  at  the  CBOE  to  that 
Df  the  other  options  exchanges,  thereby 
ilieviating  the  risk  of  inter-market 
pricing  disparities. 

In  addition,  the  proposal  modifies 
Interpretation  and  Policy  .01  to  provide 
specifically  that  any  member  appointed 
)s  a  DPM  shall  participate  in  opening 
rotations  to  the  same  extent  as  an  OBO. 
rhe  CBOE  believes  that  this  amendment 
itates  expressly  what  is  implied  by 
paragraph  (c)  of  CBOE  Rule  8.80, 
Modified  Trading  System,"  which 
arovides,  in  part,  that  when  acting  as  an 
DBO  in  apocinted  options  classes,  the 
DPM  shall  hjinil  ail  obligations 
issociated  with  the  OBO's  functions. 

The  CBOE  believes  that  the  proposed 
■ule  change  is  consistent  with  Section 
3(b)  of  the  Act.  in  general,  and  furthers 
he  objectives  of  Section  6(b)(5).  in 
^articular,  in  that  it  is  designed  to 
:larify  the  meaning  of  existing  CBC^ 
■ules  and  to  conform  the  CBOT's  rules 
o  the  rules  of  the  other  options 


exchanges,  thereby  contributing  to  a  fair 
and  orderly  market. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(bM2)  of  the  Act.  The  CBOE 
states  that  the  proposal  is  intended  to 
minimire  the  risk  of  pricing  disparities 
at  the  opening  of  trading  on  the 
Exchange.  With  the  expansion  of 
multiple  trading  of  options  as  provided 
in  Rule  19c-5  of  the  Act,  the  CBOE 
believes  it  is  imperative  that  the  CBOE 
conform  the  commencement  of  its 
opening  rotations  to  the  procedures  of 
the  other  options  exchanges.  In 
addition,  the  CBOE  states  that  its 
proposal  raises  no  new  regulatory 
concerns  because  the  Exchange  is 
adopting  procedures  that  have  been 
•  adopted  previously  by  the  other  options 
exchanges. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5) 
thereunder  3  in  that  the  proposal  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  by  conforming  the  CBOE's 
opening  procedures  to  those  of  the  other 
options  exchange*:.  Specifically,  the 
CBOE's  proposal  will  allow  the 
Exchange  to  commence  opening 
rotations  upon  the  earlier  of  either  a 
reported  transaction  in  the  underlying 
security  or  a  reported  market  quote  for 
the  security  (provided  that  the  primary 
market  has  not  indicated  a  delayed 
opening),  rather  than  waiting  for  an 
opening  transaction  in  the  underlying 
security,  as  required  currently  under 
CBOE  Rule  6.2,  Interpretation  and 
Policy  .01.« 


The  Commission  believes  that  the 
proposed  rule  change  should  help  to 
alleviate  the  risk  of  pricing  disparities 
among  the  options  exchanges  and 
should  allow  the  CBOE  to  compete 
effectively  with  the  other  options 
exchanges  for  order  flow. 

In  addition,  by  allowing  the  CBOE  to 
commence  opening  rotations  after  the 
opening  of  the  underlying  security  on 
the  primary  market  where  it  is  traded, 
the  Commission  believes  that  the 
proposal  should  decrease  the  time 
required  to  obtain  opening  market 
quotations  and  should  allow  free  trading 
to  commence  as  quickly  as  possible  after 
the  opening.  As  the  Commission  has 
noted  in  the  past,  expedited  free  trading 
will  allow  market  makers  to  engage  in 
hedging  strategies  as  soon  as  possible 
after  the  opening  and  will  resuh  in  the 
prompt  execution  of  customer  orders. > 

The  Commission  also  believes  that  the 
proposal  clarifies  Interpretation  and 
Policy  .01  and  CBOE  Rule  8.80(c)  by 
providing  specifically  that  a  DPM  shall 
'participate  in  opening  rotations  to  the 
same  extent  as  an  OBO,  thereby 
eliminating  potential  confusion 
concerning  the  obligations  of  a  DPM 
during  opening  rotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  proposal 
amends  the  CBOE's  rules  to  conform  the 
CBOE's  opening  rotations  to  the 
procedures  used  on  the  other  options 
exchanges.  The  Commission  does  not 
believe  that  the  CBOE's  proposal  raise 
new  regulatory  issues.  In  addition,  the 
Commission  finds  good  cause  for 
approving  the  CBOE's  amendment 
regarding  the  obligations  of  DPMs  under 
CBOE  Rule  6.2.  Interpretation  and 
Policy  .01  because  the  amendment 
clarifies  the  existing  obligations  of 
DPMs  under  CBOE  Rule  8.80. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 


'See  note  1,  wpra. 


>  15  U.S.C  78nb)(5)  (1982). 
'  The  CBOE  states  that  only  quolatioiu 
disseminated  at  the  opening  on  a  trading  day  will 


be  deemed  10  have  opened  the  market  in  an 
underlying  security.  Stale  quotations  disseminiled 
on  a  prior  trading  day  will  not  be  deemed  to  have 
opened  the  market  in  an  underlying  security.  Sea 
letter  from  Michael  L.  Meyer.  Schiff  Hardin  ft 
Waile.  to  Richard  Zack.  Branch  Chiot  Options 
Branch.  Diviskm  of  Market  Regulation. 
Commission,  dated  January  14. 1994. 

»See  Securities  Exchange  Act  Release  No.  20652 
(September  4. 1991 1  S«  FR  46454  (order  approvlag 
File  No.  SR-CBOE-91-29). 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  17,  1994. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-41).  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc.  94-1677  Filed  1-26-94;  8:45  am] 
BIUIMO  COM  aOKMII-M 


[ReiMM  No.  34-03468;  FUe  No.  SR-MSRB- 
04-01] 

Setf-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Ruiemalung 
Board  Relating  to  Su«tat>itity  of 
Recommendations 

January  21, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  7,  1994, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSFIB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  purpose  of 
the  proposed  rule  change  is  to 
strengthen  the  MR^'s  rules  governing 
customer  suitability.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rnle  Change 

The  Board  is  filing  amendments  to 
rule  G-19,  concerning  suitability  of 
recommendations  and  rule  G-8 
concerning  recordlceeping.  The 
proposed  rule  change:  (1)  Clarifies  and 
strengthens  the  existing  language  of  rule 
G-19  that  requires  suitability 
"determinations  to  be  made  when 
recommending  transactions  to 
customers;  (2)  clarifies  the  obligation  of 
dealers  to  malte  reasonable  efforts  to 
obtain  specific  types  of  customer 
suitability  information  for  all  accounts 
that  are  not  "institutional  accounts" 
[i.e.,  retail  accounts);  and  (3)  clarifies 
the  definition  of  "institutional  account." 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
sections  (A),  (B),  and  (C)  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  designed 
to  strengthen  the  Board's  customer 
suitabihty  rule.  In  a  letter  dated  May  8, 
1992,  the  Commission's  Division  of 
Market  Regulation  asked  the  Board  to 
review  the  requirements  of  rule  G-19  on 
suitability  of  recommendations.'  In 
September  1992,  the  Board  published  a 
Request  for  Comments  on  a  number  of 
customer  protection  issues,  including 
the  apphcation  of  rule  G-19  to  customer 
transactions.  After  reviewing  these 
matters,  the  Board  decided  that  rule  G- 
19  embodies  the  appropriate  general 
standard  for  deaien  in  making 
recommendations  to  customers. 
Nevertheless,  the  Board  recognized 
there  was  a  perception  that  certain 
provisions  of  the  rule  could  be  viewed 
as  permitting  recommendations  to  go 
forward  without  proper  regard  to  the 
nature  of  the  security  being 
recommended  and  the  customer  to 
whom  it  is  recommended.  Accordingly, 
at  the  May  1993  Board  meeting,  the 
Board  approved  a  Reqtiest  for 
Comments  on  draft  amendments  to 


«  IS  U.S.C  7aaMi2]  (10S2). 

'  17  CFR  200.3&-3U)(l2)  (19931 


'  LeMer  from  WHKam  H.  Heyman.  Director. 
OMmob.  CooaniMiao.  to  QuitSopher  A.  Taylor. 
Executive  Diractor.  hiSRB  (May  8.  VM2). 


clarify  and  strengthen  the  suitability 
requirements  of  rule  G-19.  The  draft 
amendments  were  approved  at  the 
November  1993  Board  meeting  and  form 
the  basis  of  the  proposed  rule  change. 

Rule  G-19  generally  requires  that, 
before  making  any  recommendation  to  a 
customer,  a  dealer  must  first  determine 
that  the  proposed  transaction  is  suitable 
for  the  customer.  To  strengthen  rule  G- 
19,  the  proposed  rule  change  eliminates 
two  provisions  from  the  rule  which,  in 
effect,  are  exceptions  to  this  general 
requirement.  The  first  such  provision 
permits  a  dealer  to  make  a 
recommendation  when  a  customer 
refuses  to  provide  sufficient  information 
about  himself  for  the  dealer  to 
determine  that  the  recommendation  is 
suitable  for  the  customer.  The  provision 
states  that  a  recommendation  can  go 
forward  in  this  case  as  long  as  the  dealer 
has  no  reasonable  grounds  to  believe 
and  does  not  believe  that  the 
recommendation  is  unsuitable  (the  "not 
unsuitable"  provision).  Although  the 
Board  did  not  conclude  that  this 
provision  was  the  cause  of  customer 
protection  problems  [i.e.,  there  was  no 
evidence  that  dealers  relied  on  this 
provision  to  make  unsuitable 
recommendations),  the  Board  believed 
that  the  provision  should  be  deleted  to 
avoid  any  ambiguities  regarding  a 
dealer's  obligation  to  make  a  suitability 
determination.  Eliminating  the 
provision  also  will  prevent  any  future 
use  of  the  provision  as  an  exciise  for 
unsuitable  recommendations. 

The  second  provision  of  rule  G-19 
that  is  removed  by  the  proposed  rule 
change  provides  that  a  dealer, 
notwithstanding  its  determination  that  a 
transaction  is  not  suitable  for  a 
customer,  may,  after  so  informing  the 
customer  of  this,  nevertheless  respond 
to  the  customer's  requests  for 
investment  advice  and  execute 
transactions  at  the  direction  of  the 
customer.  This  "notwithstanding" 
provision  allows  dealers  to  recommend 
specific  municipal  securities  to 
investors  who  want  to  invest  in 
municipal  securities  even  after  being 
informed  by  the  dealer  that,  based  on 
their  financial  circumstances, 
investments  in  municipal  securities 
would  not  be  suitable.  While  there  have 
been  no  reported  problems  associated 
with  this  provision,  the  Board, 
nevertheless,  believed  that  this 
exemptive  f>rovision  also  should  be 
deleted  to  strengthen  the  suitability 
rule. 

The  Board  also  reviewed  and  clarified 
the  customer  data  inquiries  that  are 
necessary  for  non-institutional  and 
institutional  accounts.  For  non- 
institutional  [i.e.,  retail)  accounts,  the 
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proposed  rule  change  clarifies  that 
dealers  must  make  reasonable  efforts  to 
obtain  the  following  information:  the 
customer's  hnancial  status,  tax  status, 
investment  objectives  and  such  other 
information  used  or  considered  to  be 
reasonable  and  necessary  by  the  dealer 
in  making  recommendations  to  the 
customer.  For  some  institutional 
customers,  however,  these  specific 
information  requests  may  not  be 
appropriate.  For  example,  the  "tax 
status  "  of  a  tax-exempt  bond  fund 
generally  is  not  relevant  to  a  suitability 
determination.  Therefore,  the  proposed 
rule  change  does  not  provide  a  specific 
list  of  items  that  must  be  requested  from 
all  institutional  accounts,  but  does  state 
that  dealers  must  obtain  appropriate  and 
sufficient  data  from  each  institutional 
customer  to  make  a  suitability 
determination  for  each  transaction  that 
is  recommended  (as  also  is  required  for 
non-institutional  accounts). 

Finally,  the  proposed  rule  change 
revises  the  definition  of  "institutional 
account"  contained  in  rule  G-8.  This 
definition  is  used  in  rule  G-19.  by  cross- 
reference.  This  amendment  would  make 
the  Board's  definition  of  institutional 
account  the  same  as  the  National 
Association  of  Securities  Dealers' 
("NASD")  definition  for  purposes  of 
suitability  determinations.  Accounts 
that  do  not  qualify  as  "institutional 
accounts"  (/.e..  retail  accounts)  would 
be  subject  to  the  specific  information 
inquiries  described  above. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act  which  provides 
that  the  Board's  rules: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  •   *  • 
to  remove  imjjediments  and  to  perfect  the 
mechanism  of  a  free  and  op>en  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Board  believes  that  Lhe  proposed 
rule  change  will  protect  investors  and 
the  public  interest  because  it  is  designed 
to  ensure  that  dealers,  before  making  a 
recommendation  to  a  customer,  make  a 
determination  that  the  municipal 
securities  transaction  is  suitable. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Because  the  proposed  rule  change 
will  have  an  equal  impact  on  all  dealers, 
the  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
competition. 


C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

September  1992  Request  for  Comments 

In  September  1992.  as  part  of  the 
Board's  general  review  of  customer 
protection  measures,  the  Board 
requested  comment  on  potential 
problem  areas  in  the  municipal 
securities  market  and  suggestions  for 
how  customer  protection  could  be 
improved.  Specific  questions  were 
asked  about  the  effectiveness  of  rule  G- 
19  and  the  Board  obtained  various 
comments  on  the  "not  unsuitable" 
provision  of  rule  G-19  from  Merrill 
Lynch,  North  American  Securities 
Administrators  Association,  Barre  &  Co.. 
Griffen.  Kubik.  Stephens  &  Thompson, 
and  the  Public  Seciu-ities  Association. 

While  some  of  these  commentators  at 
that  time  believed  that  the  "not 
unsuitable"  provision  should  be 
deleted,  other  commentators  believed  it 
should  be  retained  because  some 
customers  do  not  wish  to  provide 
certain  information  about  themselves. 
Specifically,  two  commentators  believed 
that  removing  the  provision  would  not 
be  a  problem  and  would  make  the 
Board's  rule  consistent  with  normal 
practice  in  other  securities  markets. 
Three  commentators  noted  that  some 
customers  do  not  want  to  provide  their 
financial  information  to  a  dealer.  One  of 
those  commentators  indicated,  however, 
that  "in  the  vast  majority  of  cases, 
dealers  do  routinely  obtain  information 
for  each  customer  account  reflecting  net 
worth,  income  level  and  investment 
objectives." 

August  1993  Request  for  Comments 

In  August  1993.  the  Board  published 
for  comment  the  proposed  rule  change. 
Comment  letters  were  received  from 
Fidelity  Investments.  First  Interstate 
Bank  of  Oregon,  Heitner  Corporation, 
Lehman  Brothers,  Liberty  Bank  and 
Trust  Company  of  Tulsa.  Merrill  Lynch, 
and  the  Securities  Department  of 
Arkansas. 

Comments  on  the  General  Approach  of 
the  Proposed  Rule  Change 

In  general,  the  commentators'  reaction 
to  the  approach  taken  by  the  proposed 
rule  change  was  favorable.  One 
commentator  agreed  with  the  Board's 
approach  by  stating  that  the  proposed 
rule  change  would  address  a  "difficult 
problem"  by  deleting  the  "not 
unsuitable"  and  "notwithstanding" 
provisions  from  the  current  suitability 
rule.  Another  commentator  noted  that 
rule  G-19  "as  reformulated  by  the  Board 
sets  forth  an  appropriate  affirmative 


standard."  Two  other  commentators 
also  expressed  general  support  for  the 
approach  taken  by  the  proposed  rule 
change. 

Two  commentators  expressed 
reservations  over  removal  of  the  "not 
unsuitable"  and  the  "notwithstanding" 
provisions.  One  commentator  opposed 
both  changes  because  of  its  belief  that 
the  majority  of  its  customers  are  not 
willing  "to  divulge  their  financial 
strength."  Another  commentator,  while 
indicating  that  it  does  not  make 
recommendations  in  municipal 
securities  to  customers,  also  believes 
that  the  "notwithstanding"  provision 
should  be  retained  because  a  customer 
may  disagree  with  a  dealer's  opinion  of 
unsuitability.  That  commentator 
indicated  that  dealers  should  be 
permitted  to  make  recommendations  to 
a  customer  who  has  already  decided  to 
purchase  a  municipal  security  and  who 
asks  for  assistance  in  choosing  an  issue, 
even  if  the  transaction  would  be 
unsuitable  for  the  customer. 

While  the  "not  unsuitable"  and  the 
"notwithstanding"  provisions  were 
initially  adopted  by  the  Board  in  the  late 
1970s  for  reasons  similar  to  those  cited 
by  the  commentators,  the  Board  notes 
that  there  have  been  significant  changes 
in  the  municipal  securities  market  since 
that  time.  The  number  of  retail  investors 
has  increased  and  the  introduction  of 
increasing  numbers  of  complex,  and  in 
some  cases,  speculative  municipal 
securities  has  become  a  characteristic  of 
today's  market.  In  such  an  environment, 
the  Board  believes  that  it  is  critical  that 
dealers  have  clear  policies  to  ensure  that 
sales  persormel  do  not  recommend 
securities  to  customers  without  first 
establishing  the  suitability  of  the 
transaction.  Therefore,  the  Board 
believes  that  the  proposed  rule  change 
deleting  these  provisions  is  ner.es.-^ary. 

Comments  on  Specific  Provisions  of  the 
Proposed  Rule  Change 

Commentators  offered  several  specific 
suggestions  and  sought  guidance  from 
the  Board  in  a  number  of  areas  of  the 
proposed  rule  change. 

Customer  Account  Data  and  Suitability 
Determinations 

The  proposed  rule  change  includes  an 
amendment  to  rule  G-19(b)  which  states 
that,  for  retail  customers,  prior  to 
making  a  recommendation  a  dealer  must 
"make  reasonable  effort  to  obtain 
information  concerning:  (i)  The 
customer's  financial  status;  (ii)  the 
customer's  tax  status;  (iii)  the 
customer's  investment  objectives;  and 
(iv)  such  other  information  used  or 
considered  to  be  reasonable  and 
necessary  by  such  broker,  dealer  or 
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municipal  securities  dealer  in  making 
recommendations  to  the  customer." 
Two  commentators  were  concerned  as 
to  what  would  happen  if  all  such 
information  could  not  be  obtained.  As 
indicated  in  the  Request  for  Comments, 
the  language  of  the  proposed  rule 
change  does  not  necessarily  preclude  a 
dealer  from  making  a  recommendation 
if  all  items  of  information  enumerated 
in  the  proposed  amendment  to  rule  G- 
19(b)  cannot  be  obtained.  Given  the 
nature  of  the  transaction  [e.g.,  the  nature 
of  the  security  and  the  known  items  of 
information  about  the  customer),  the 
dealer  may  have  enough  customer  data 
to  make  a  specific,  affirmative 
suitability  determination  for  the 
recommendation,  even  if  the  customer 
refuses  to  provide  some  of  the  requested 
information.  However,  reasonable 
efforts  must  be  made  to  obtain  all 
custom.er  information  listed  in  the 
proposed  amendment  to  rule  G-19(b).  in 
any  event. 

As  noted  above,  the  amount  of 
customer  information  that  is  required  to 
make  a  suitability  determination 
depends  in  part  upon  the  nature  of  the 
transaction  recommended.  With  respect 
to  some  types  of  transactions — for 
e^arnple,  those  in  more  speculative 
securities — the  amount  of  information 
needed  to  make  a  suitability 
determination  will  be  greater  than  if  a 
more  conservative  recommendation  is 
being  made.  One  commentator 
requested  that  the  Board  provide 
guidance  on  this  subject  by  specifying 
"core"  suitability  information  that  must 
be  obtained  from  a  customer  even  when 
making  a  "conservative" 
recommendation.  That  commentator 
also  requested  that  the  Board  provide 
specific  guidance  on  what  would  be 
considered  "more  speculative" 
securities  for  which  more  detailed 
customer  account  data  would  be 
needed. 

The  proposed  rule  change  to  rule  G- 
19(b)  states  that  dealers  must  make 
reasonable  efforts  to  obtain  certain 
"core"  customer  suitability  data  for 
recommendations  to  non-institutional 
customers  including:  (i)  The  customer's 
financial  status;  (ii)  the  customer's  tax 
status;  (iii)  the  customer's  investment 
objectives;  and  (iv)  such  other 
information  used  or  considered  to  be 
reasonable  and  necessary  by  such 
broker,  dealer  or  municipal  securities 
dealer  in  making  recommendations  to 
the  customer.  The  Board  notes  that  if, 
after  reasonable  efforts,  a  dealer  cannot 
obtain  all  such  information  regarding  a 
customer,  but  nevertheless  desires  to 
proceed  with  a  "conservative" 
transaction,  the  dealer  must  exercise  its 
judgment,  based  on  known  information 


about  the  customer  and  the  security,  as 
to  whether  a  suitability  determination 
can  be  made.  Furthermore,  all 
information  about  the  custonaer  that  is 
used  in  making  this  determination  must 
be  recorded  in  the  customer  account 
record  under  rule  G-8{aKxi)(F). 

The  Board  also  believes  it  to  be 
inadvisable  to  attempt  to  provide 
detailed  guidance  on  whether  a 
particular  security  or  proposed 
transaction  is  more  "conservative"  or 
more  "speculative."  The  Board  notes 
that  dealers  will  have  to  make  such 
decisions  based  on  their  knowledge  of 
the  security  and  the  risks  involved  in 
the  transaction.  Attempts  to  state  a 
universally  applicable  formula  for  such 
considerations  could  encourage  the 
substitution  of  simplistic  guidelines  for 
the  broader  judgment  that  is  sometimes 
required  to  determine  whether  a 
proposed  municipal  securities 
transaction  includes  a  relatively  low  or 
high  degree  of  risk. 

Unsolicited  Transactions 

Several  commentators  requested  that 
the  Board  provide  guidance  on  how  to 
identify  and  document  "unsolicited" 
transaciions.  i.e.,  transactions  that  are 
not  recommended.  Neither  the  current 
version  of  mle  G-19  nor  the  proposed 
rule  change  precludes  dealers  from 
executing  <rpecific  transactions  at  the 
request  of  customers,  where  no 
recommendation  is  made.  Thus,  the 
suitability  requirements  of  the  proposed 
rule  change  would  not  apply  to  such 
"unsolicited"  transactions.  The  Board 
notes,  however,  that  most  municipal 
securities  transactions  are  made  in 
connection  with  recommendations. 
Because  of  its  concern  with  customer 
protection  and  in  recognition  of  the 
special  characteristics  of  the  municipal 
securities  market,  the  Board  views  the 
term  "recommendation"  (and  the 
application  of  the  Board's  suitability 
requirement)  broadly.  For  example,  with 
respect  to  transactions  occurring  after 
investment  seminars  and  in  response  to 
a  dealer's  advertisements,  the  Board  has 
indicated  that  the  suitability 
requirements  of  G-19  apply  "in  the 
same  way  they  apply  to  all  other 
recommendations  made  to  customers." 
Thus,  although  transactions  may,  in 
some  instances,  be  "unsolicited"  if  a 
customer  places  an  order  for  a  specific 
security,  transactions  cannot  be 
considered  unsolicited  if  the  order 
occurs  after  a  dealer  has  mentioned  a 
specific  security  to  a  customer  (e.g.,  in 
a  listing  of  offerings,  an  advertisement 
or  in  any  other  communication  by  the 
dealer  to  the  customer). 

One  commentator  asked  how 
"unsolicited"  orders  should  be  specified 


in  a  dealer's  records,  and  whether  such 
orders  should  always  be  handled  by  the 
dealer  "as  agent."  Board  rules  do  not 
require  dealers  to  handle  specific  types 
of  orders  as  either  principal  or  agent 
Rule  G-8(a)(vi),  however,  specifies  the 
recordkeeping  requirements  for  the 
terms  and  conditions  of  an  agency 
order,  including  the  fact  that  it  is  an 
agency  order.  Similarly,  rule  G- 
15(a)(vii)  requires  the  confirmation  to 
state  the  agency  role  of  a  dealer  in  a 
transaction.  Neither  rule  G-8  nor  rule 
G-15  has  provisions  for  documenting 
orders  as  "unsolicited." 

As  previously  noted,  the  Board 
believes  that  relatively  few  transactions 
in  municipal  securities  actually  are 
"unsolicited."  While  documenting  these 
relatively  rare  transactions  as  such  on 
the  confirmation  and  in  the  dealer's 
records  may  be  prudent  for  the  dealer's 
own  protection,  the  Board  is  concerned 
that  incorporating  a  requirement  in  the 
Board's  rules  might  have  the 
unintended  and  undesired  effect  of 
encouraging  the  classification  of 
transactions  as  "unsolicited,"  even 
when  they  are  not  "unsolicited"  under 
Board  rules. 

Institutiooal  Accounts 

The  Board  received  several  comments 
concerning  the  proposed  definition  for 
institutional  account  contained  in  the 
proposed  rule  change  and  the  more 
generally  stated  suitability  standard  for 
institutional  accounts.  No  commentator 
argued  that  it  was  inappropriate  to 
distinguish  between  institutional  and 
non-institutional  investors  when 
obtaining  customer  account  data  and 
making  suitability  determinations.  One 
commentator  believed  the  proposed 
standard  for  institutional  investors  was 
appropriate  and  noted  lliat  the 
information  relevant  to  a  suitability 
determination  for  a  specific  institutional 
account  is  necessarily  a  matter  of 
judgment  for  the  dealer.  One 
commentator,  however,  suggested  the 
establishment  of  specific  minimum 
requirements  for  institutional  accounts 
and  specifically  suggested  that  dealers 
should  document  the  customer's 
investment  objectives  (including  credit 
quality  and  maturity  standards)  and 
"other  information"  used  or  considered 
reasonable  or  necessary  by  the  dealer. 
Another  commentator  suggested 
including  corporate  resolutions,  trading 
authorization,  and  yearly  audited 
financial  statements  as  required 
information  for  institutional  customers. 

As  indicated  by  several 
commentators,  it  is  often  necessary  or 
advisable  to  obtain  specific  kinds  of 
information  fit)m  an  institutional 
investor.  Rule  G-8(a)(xi)(F)  currently 
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requires  that  the  customer  suitability 
information  used  to  make  a  suitability 
determination  be  recorded  in  the 
customer  account  record.  The  proposed 
rule  change  to  rule  G-8  also  makes  this 
requirement  clear.  In  addition,  rule  G- 
8(a)(xi)  also  requires  other  customer 
account  information  including,  among 
other  things,  the  customer's  name  and 
address,  tax  identification  or  social 
security  number  and  with  respect  to 
discretionary  accounts,  the  customer's 
written  authorization.  For  various  types 
of  institutional  accounts,  it  may  be 
advisable  for  dealers  to  obtain  certain 
additional  data  and  documentation. 
Often  this  additional  documentation 
may  be  necessary  for  the  dealers  own 
protection  (e.g.,  trading  authorizations). 
Similarly,  for  certain  institutional 
accounts,  dealers  may  wish  to  obtain 
yearly  audited  financial  statements 
where  assurance  is  desired  that  the 
account  is  and  remains  an  institutional 
account  for  the  purpose  of  rule  G-19. 

Because  of  the  wide  variety  in  the 
types  of  institutional  accounts  and  the 
documentation  that  might  be  necessary 
to  establish  suitability  or  otherwise 
considered  to  be  necessary  and  prudent 
by  the  dealer,  the  Board  believes  that 
dealers  ultimately  will  have  to  employ 
a  certain  degree  of  judgment  in 
determining  what  information  and 
documentation  should  be  obtained  and 
recorded  for  specific  institutional 
customers  beyond  that  now  required  by 
rule  G-e(a)(xi). 

One  commentator  noted  that,  in  many 
instances,  a  suitability  determination 
should  be  made  on  the  basis  of  the 
investment  objectives  articulated  by  an 
institution  for  a  specific  transaction  or 
a  specific  component  of  a  large 
investment  portfolio.  In  these  cases,  the 
overall  investment  objectives  of  the 
institution  or  portfolio  may  not  be  the 
deciding  factor  in  determining 
suitability.  The  Board  notes  that  this 
view  is  consistent  with  the  current 
language  of  rule  G-19  and  the  proposed 
rule  change,  which  requires  that  a 
dealer  have  reasonable  grounds  for 
recommending  a  transaction  "based  on 
the  facts  disclosed  by  such  customer  or 
otherwise  known  about  such  customer." 
Clearly,  if  specific  portfolio  or 
transaction  objectives  are  given,  the 
proposed  rule  change  and  current  Board 
rules  require  that  such  information  be 
used  to  make  a  suitability  determination 
and  be  recorded  pursuant  to  rule  G- 
8(a)(xi)(F). 

One  commentator  preferred  the 
Commission's  definition  of  "accredited 
investor"  to  the  definition  of 
"institutional  account"  in  the  proposed 
rule  change.  The  Commission's 
accredited  investor  definition  includes  a 


wide  range  of  investors,  such  as  any 
private  business  development  company 
or  individuals  making  in  excess  of 
$200,000  per  year  for  three  years.  The 
term  "accredited  investor"  is  used  as 
part  of  an  exemptive  provision  from 
certain  registration  requirements  under 
the  Securities  Act  of  1933.  Having  a 
customer  classified  as  an  "accredited 
investor,"  however,  does  not  excuse 
dealers  from  obtaining  specific  customer 
account  data  when  making 
recommendations  in  equity 
transactions.  Moreover,  because 
"institutional  account" — rather  than 
"accredited  investor" — is  used  by  the 
NASD  to  define  a  dealer's  customer 
account  requirements,  the  Board 
believes  that  the  use  of  a  different  test 
for  municipal  securities  transactions 
would  complicate  the  internal 
recordkeeping  requirements  of  most 
securities  firms. 

Transactions  With  Investment  Advisors 

Two  commentators  requested 
clarification  of  the  suitability 
requirements  that  exist  when  a  dealer 
executes  a  transaction  for  an  investment 
advisor.  The  Board  notes  that  this 
question  is  answered  by  determining 
who  the  dealer's  customer  is — the 
investment  advisor  or  the  investment 
advisor's  client.  The  Board  believes  that, 
in  general,  the  investment  advisor  will 
be  the  dealer's  customer.  However,  it  is 
not  possible  to  state  this  as  an  ironclad 
rule.  The  requirement  for  establishing 
suitability  may  depend  on  whether  the 
beneficial  owner  is  looking  to  the  dealer 
or  exclusively  to  the  investment  advisor 
for  recommendations  on  investments. 
The  dealer,  of  course,  should  obtain  the 
necessary  customer  account  data  from 
whomever  is  the  customer.  If  the 
investment  advisor  is  the  customer,  then 
the  dealer  would  proceed  as  with  other 
institutional  accounts.  However,  if  a 
dealer  has  a  dealer-customer 
relationship  with  the  beneficial  owner 
and  treats  that  entity  as  its  own 
customer,  then  the  dealer  must  obtain 
the  information  necessary  to  make  a 
suitability  determination  prior  to 
making  a  recommendation.  In  this  case, 
the  investment  advisor  is  treated  as  an 
interested  party  to  the  transaction. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the  . 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  February  17. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O-3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-1716  Filed  1-2&-94;  8:45  am) 
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[Release  No.  34-33493;  File  No.  SR-NYSE- 
93-46] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  To  Increase  in 
Continuing  Listing  Fees 

January  19, 1994. 

On  December  8. 1993,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
increase  continuing  listing  fees. 3 


'15  U.S.C.  78»(b)(l)(1988). 

J 17  CFR  240.19b-4  (1993). 

3  A  complete  list  of  the  NYSE's  fees  applicable  to 
the  listing  process  is  contained  in  the  NYSE  Listed 
Company  Manual. 
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The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33317 
(December  10,  1993),  58  FR  66045 
(December  17, 1993).  No  comments 
were  received  on  the  proposal. 

Currently,  the  Exchange's  listing  fees 
include  an  original  listing  fee,  an  initial 
fee,  and  continuing  annual  listing  fees. 

The  NYSE  is  instituting  a  rate 
increase  with  respect  to  continuing 
listing  fees  as  follows: 

Schedule  of  Continuing  Listing 
Fees 

Continuing  Fees  for  Domestic  and  Foreign 
Securities'* 


Current 

Proposed 

Per  share/ADR  Fee:  ? 

0-2  000  000  .. . 

Si  600 

SI  650 

Over  2,000,000 

805 

830 

Minimum  fees: 

1-10,000,000 

15,700 

16,170 

10,000,001- 

20,000,000  

23,550 

24,260 

20,000,001- 

50,000,000  

31,400 

32.340 

50,000,001- 

100,000,000  

47,000 

48,410 

100,000,001- 

200.000,000  

62.700 

64.580 

Over  200,000.000  . 

78,100 

80,440 

Maximum  

500,000 

5 

Continuing  Fees  for  Short-Term  Securities  3 


Secunties  issued:  •• 

1-10,000.000 

7.850 

8.085 

10.000,001- 

20,000,000  

1 1 ,775 

12.130 

20,000,001- 

50,000.000  

15,700 

16.170 

50,000,001- 

100,000,000  

23,500 

24,205 

100.000,001- 

200,000.000  

31,350 

32.290 

Over  200,000,000  . 

39,050 

40.220 

iThe  Continuing  Annual  Fee  is  payable 
each  year  on  each  security  listed  on  the  Ex- 
change. The  applicable  fee  is  ttie  greater  of 
the  Per  Share/ADR  Fee  or  the  minimum  fee. 

2  Rate  is  per  million  shares  or  Amencan  De- 
positary Receipts  ("ADRs"). 

3  Short  term  Secunbes  are  defined  by  the 
Exchange  as  those  securities  having  a  term  of 
less  ttian  five  years  {e.g.,  index  warrants,  for- 
eign currency  warrants,  contingent  value 
rights). 

*  Based  on  securities  issued,  not  on  securi- 
ties outstarxling. 
5  No  change. 

The  NYSE  states  that  the  purpose  of 
the  increase  to  continuing  listing  fees  is 
to  offset  in  part  the  increased  costs  of 
supplying  services  provided  by  the 
Exchange.  These  costs  include 
manpower,  automation,  utilities  and 
other  costs  associated  with  providing 
marketplace  facilities  and  services. 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).«  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(4)  requirements  that  the  rules  of  an 
exchange  provide  for  the  equitable 
aliofation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  the 
Exchange's  facilities.^  The  Commission 
believes  that  the  increases  in  continuing 
listing  fees  are  equitable  because  the 
increases  should  not  result  in  an 
excessive  allocation  of  NYSE  fees  on  its 
issuers  as  opposed  to  members  and 
other  persons  using  its  facilities.  The 
Commission  further  finds  that  the  fees 
are  reasonable  because  the  Exchange  has 
proposed  the  increases  to  offset  rising 
costs.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (SR-NYSE-93- 
42)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 7 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-1679  Filed  1-26-94;  8:45  ami 
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[Release  No.  34-33497;  File  No.  SR-OCC- 
93-16] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Definition  of  Index 
Group 

January  21, 1994. 

On  July  26, 1993.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  a 
proposed  rule  change  (File  No.  SR- 
OCC-93-16)  relating  to  the  definition  of 
"index  group."  The  Commission 
published  notice  of  this  proposed  rule 
change  in  the  Federal  Register  on 
December  17.  1993.2  No  public 


«15U.S.C78f(b)(1988). 
'  15  U.S.C  78f(b)(4)  (1988). 

•15U.S.C.  78s(b)(2)(1988). 
'  17  CFR  20O.3O-3(a)(12)  (1993). 
115  U.S.C  78»a))(l)  (1988). 
'Securities  Exchange  Act  Release  No.  33315 
(December  9,  1993),  58  FR  66046. 


comments  were  received.  For  the 
reasons'discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
the  definition  of  index  group  in  OCC's 
By-Laws  to  accommodate  the 
development  of  new  types  of  stock 
indexes  being  introduced  by  the 
exchanges.3 

Article  XVII.  Section  1  of  OCC's  By- 
Laws  currently  defines  the  term  index 
group  as  "a  group  of  securities  whose 
inclusion  and  relative  representation  in 
group  is  determined  by  the  inclusion 
and  relative  representation  of  their 
current  market  prices  in  a  securities 
index  sjaecified  by  an  Exchange."  To 
ensure  that  the  definition  of  index  group 
encompasses  all  currently  traded 
indexes  as  well  as  other  types  of  indexes 
that  may  be  developed  by  the  exchanges 
in  the  future,  the  proposed  rule  change 
will  omit  from  the  current  definition  of 
index  group  any  reference  to  market 
price  as  the  method  for  determining  ihe 
relative  representation  of  a  stock  within 
an  index.  Instead,  the  term  index  group 
will  be  more  broadly  defined  as  "a 
group  of  securities  whose  inclusion  and 
relative  representation  in  the  group  is 
determined  by  their  inclusion  and 
relative  representation  in  a  securities 
index  specified  by  an  E.\change."  This 
change  is  intended  to  clarify  that  an 
index  need  not  be  based  on  a  strictly 
proportional  representation  of  the 
market  prices  of  the  index's  component 
stocks. 

II.  Discussion 

The  Commission  believes  that  OCC's 
proposal  is  consistent  with  the  Act  and 


>  For  instance,  the  American  Stocli  Exchange 
("AMEX")  recently  introduced,  with  the 
Commission's  approval,  a  new  method  of 
calculating  stocli  indexes.  This  new  melhodologv'. 
called  the  equal  dollar  weighting  melitodology.  is 
designed  to  ensure  that  each  ot  the  component 
securities  in  a  stocli  index  is  represented  in 
approximately  equal  dollar  amounts.  The  equdl 
dollar  weighting  calculation  method  uses  both  the 
market  price  and  the  capitalization  value  of  the 
component  stocks  to  determine  the  relative 
representation  of  sIocIls  within  an  index. 

AMEX  originally  proposed  the  equal  dollar 
weighting  methodology  with  the  Introduction  of  the 
Biotechnology  Index  (Securities  Exchange  AlI 
Release  No.  31245  (September  28.  1992).  57  FR 
45844  (File  No.  SR-AMEX-92-ll  (order  approving 
proposal  to  list  options  on  Biotechnology  Index  1|. 
in  addition,  the  Commission  recently  approved  a 
proposal  liiat  expands  the  use  of  this  methodo!nf;y 
with  the  introduction  of  the  Mbrgan  Stanley 
Indexes  (Securities  Exchange  Act  Release  No  32875 
(September  13.  1993),  58  FR  48906  (File  No.  SR- 
AMEX-93-81  (order  approving  a  proposal  relating 
to  the  trading  of  options  on  the  Morgan  Stanley 
Cyclical  and  Consumer  Indexes  and  long-term 
option*  on  Reduced  Value  Cyclical  and  Consumer 
Indexes). 
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in  particular  with  Section  17A 
thereunder*  Section  17A(b)(3)(F) 
provides,  among  other  things,  that  the 
rules  of  a  clearing  agency  must  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transact  ions.  5  By  broadly  defining  the 
term  index  group  and  thereby  clarifying 
that  present  and  future  exchange-listed 
indexes  will  be  included  thereunder, 
the  proposal  helps  to  remove 
impediments  to  tmd  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
Rile  change  is  consistent  with  the  Act 
and  in  particular  with  Section  17A 
thereunder. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2J  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
CX:C-93-16)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auihority." 
Jonathan  G.  Kalz. 
Secretory. 

|FR  Doc.  94-1717  Filed  1-26-94;  8:45  am] 
BILUNC  COOE  M10-01-M 

[Release  No.  34-334«2;  File  No.  SR-OCC- 
SO-11] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Rdvis4ng  Its  Market-Maker  Account 
Structure 

January  19.  1994. 
I.  Introduction 

On  September  11,  1990,  The  Options 
Clearing  CorTKjration  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-90-11)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934  '  to 
revise  OCC's  market-maker  account 
structure.  Notice  of  OCC's  proposal  was 
published  in  the  Federal  Register  on 
December  12. 1990.2  On  July  10.  1991, 
and  on  March  13, 1992,  OCC  filed 
Amendment  No.  1  and  Amendment  No. 


2.  respectively.^  Both  amendments  were 
technical  in  nature  and  did  not  require 
republication  of  notice  of  filing.  No 
written  comments  were  received.  As 
discussed  below,  the  Commission  is 
approving  OCC's  proposal. 

II.  Description 

A.  In  General 

The  proposed  rule  change  authorizes 
OCC  to  exclude  from  a  clearing 
member's  combined  market-makers', 
account  the  exchange  transactions  and 
positions  of  market-makers,  specialists, 
or  registered  traders  that  are  directly  or 
indirectly  related  to  or  associated  with 
the  carrying  clearing  member 
("associated  market-makers").* 
Positions  excluded  from  the  combined 
market-makers'  account  as  a  result  of 
this  proposal  can  be  maintained  by  the 
clearing  member  either  in  a  separate 
market-maker's  account  (that  is 
specifically  limited  to  the  positions  of 
the  clearing  member)  or  in  a  proprietary 
market-maker  account  under  certain 
circumstances  as  described  below. 

B.  Exclusion  of  Associated  Market- 
Makers  From  the  Combined  Market- 
Makers'  Account 

Section  3(c)  of  Article  VI  of  OCC's  By- 
Laws  permits  a  clearing  member  to 


-IS  U.S.C.  78q-l  (1988). 
MS  U.S.C  78q-ltb)(3)(F)  (1988). 
"  17  CFR  200.30-3(a)(12)  (1993). 
>15U.S.C7e«(b). 

'Securities  Exchanite  Act  Release  No.  28676 
(n«ccmber  4. 1990).  55  FR  51 365 


1  .^mondment  No.  1  modified  the  fiiingby 
separately  defining  the  term  "related  person  "  to 
simplify  the  definition  of  "associated  market- 
maker."  Amendment  No.  1  also  added  to  the 
proposal  and  defined  the  term  "proprietary  market 
professional." 

.Amendment  No.  2  modified  the  filing  by 
a-Tiending  the  Associated  Market -Maker  Consent 
agreement,  which  an  associated  market-maker  uses 
to  elect  to  have  Its  account  treated  as  a  proprietary 
market-maker's  account.  The  agreement  was 
amended  in  connection  with  the  Commission's  no- 
action  lefler  from  Michael  A.  Macchiaroli.  Assistant 
Director.  Division.  Commission,  to  lames  R. 
McDaniel.  Schlff  Hardin  ft  Waile  ICounsel  to  OCC) 
(March  27. 1992)  in  response  to  a  letter  from  James 
K.  McDaniel.  Shiff  flardin  ft  Waite  {Counsel  to 
OCC).  to  Michael  A.  Macchiaroli.  Assistant 
Director.  Division.  Commission  (May  21.  1990). 

4  The  term  associated  market-maker  is  defined  as 
a  person  maintaining  an  account  with  a  clearing 
member  as  a  market-maker,  specialist,  stock  market- 
maker,  stock  specialist,  or  registered  trader  that  is 
a  "related  person"  of  the  clearing  member  and 
includes  any  participant  in  an  account  of  which 
10%  or  more  is  owned  by  an  associated  market- 
maker  or  an  aggregate  of  10%  or  more  is  owned  by 
one  or  more  associated  market -makers  OCC  By- 
I.aws.  Article  1.  Section  I.A(IO). 

A  person  is  a  related  person  of  the  clearing 
member  if  such  person  (1)  is  a  business  affiliate  that 
controls,  is  controlled  by.  or  is  under  common 
control  with  the  clearing  member  or  any  officer, 
director,  or  general  or  special  partner  of  the  clearing 
member.  (2)  is  a  spouse  or  minor  living  in  the  same 
household  as  the  related  person  or  any  non- 
customer  of  the  clearing  member,  or  (3)  is  an 
employee  who  manages  the  business  or  funds  of  the 
clearing  member.  The  term  related  person  does  not 
include  a  non -customer  of  the  clearing  member. 
Direct  or  indirect  control  of  10%  or  more  of  the 
equity  of  any  enlilv  is  deemed  to  confer  control  of 
that  entity.  OCC  By-Laws.  Article  I.  Section  l.R(3). 


maintain  a  combined  market -makers' 
account.  A  combined  market-makers' 
account  is  confined  to  the  exchange 
transactions  and  positions  of  market- 
makers  who  have  consented  to  the 
comminghng  of  their  positions  with 
those  of  other  market-makers.  Currently, 
section  3(c)  specifically  prohibits  the 
carrying  clearing  member  from 
participating  in  its  combined  market- 
makers'  account,  and  OCC's  market- 
makers'  account  agreement  prohibits 
non-customers  of  the  carrying  clearing 
member  from  participating  in  the 
carrying  clearing  member's  combined 
market-makers'  account. 

"Non-customer"  is  defined  in  Article 
I,  Section  N(l)  of  OCC's  By-Laws  to 
include  the  clearing  member,  any 
general  or  special  partner  of  the  clearing 
member,  any  officer  or  director  of  the 
clearing  member,  or  any  participant,  as 
such,  in  any  joint,  group,  or  .syndicate 
account  with  the  clearing  member  or 
with  any  partner,  officer,  or  director  of 
the  clearing  member.  This  definition 
was  drafted  to  encompass,  in  addition  to 
the  clearing  member  itself,  only  those 
categories  of  persons  who  are 
specifically  excluded  from  the 
definition  of  customer  in  the 
Commission's  hypothecation  rules.* 
Because  OCC's  definition  of  non- 
customer  is  so  narrowly  drafted,  OCC's 
niles  currently  permit  a  market-maker 
that  is  closely  related  to  its  canning 
clearing  member  to  commingle  its 
positions  with  the  positions  of  market- 
makers  that  are  unrelated  to  the  carrying 
clearing  member  in  the  carrying  clearing 
member's  combined  market  makers' 
account. 

In  light  of  its  experience  during  the 
1989  market  break,  OCC  believes  that 
the  commingling  of  positions  of 
associated  market-makers  with  those  of 
unrelated  market-makers  significantly 
increases  the  risks  to  unrelated  market- 
makers,  OCC,  and  the  options  markets.^ 
Such  a.ssociated  market-makers  may  be 
financially  dependent  upon  the  carrying 
clearing  member  or  may  be  under 
common  direction  with  respect  to 


.'« Commission  Rules  8c-l  and  15c2-l  1 17  CFR 
240  8c-l  and  240.15c2-l].  Hypothecation  is  the 
pledging  of  securities  as  collateral  for  loans  nrude 
to  purchase  securities  or  to  cover  short  sells. 
Generally,  the  Commission'shypothecation  rules 
prohibit  hypothecating  or  arranging  for  the 
hypothecation  of  securities  carried  for  the  account 
of  a  customer  under  circumstances  that  permit: 

(1)  the  commingling  without  written  consent  of 
a  customer's  securities  with  the  securities  of  any 
other  customer 

(2)  the  commingling  of  a  customer's  securities 
with  the  securities  of  any  person  other  than  a  t»na 
fide  customer:  or 

(3)  the  hypothecation  of  customers'  securities  for 
a  sum  In  excess  of  the  aggregate  indebtedness  of  all 
such  customers  with  respect  to  such  securities. 

••  See  supra  note  1 7  and  accompanying  text. 
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trading  strategies  and  risk  management. 
In  the  event  of  the  failure  of  the  clearing 
member,  the  conditions  which  led  to 
such  failure  may  also  lead  to  the 
insolvency  of  the  associated  market- 
maker.  If  the  associated  market-makers 
positions  are  carried  in  a  combined 
market-makers'  account,  OCC  may  be 
unable  to  separate  the  collateral 
supporting  the  positions  in  the 
combined  market-makers'  account  from 
the  collateral  supporting  the  carrying 
clearing  member's  proprietary  positions. 
As  a  result,  OCC  may  have  difficulty  in 
transferring  the  unrelated  market- 
makers'  positions  and  supporting 
collateral  even  though  those  positions 
continue  to  be  viable.  CXDC  believes  that 
prohibiting  the  commingling  of  the 
positions  of  associated  market-makers 
with  the  positions  of  unrelated  market- 
makers  will  facilitate  OCC's  ability  to 
transfer  expeditiously  viable  accounts  of 
the  unrelated  market-makers  to  other 
clearing  members  in  the  event  of  a 
failure  of  the  carrying  clearing  member. 
Consequently,  OCC's  and  the  unrelated 
market-makers'  risk  of  loss  should  be 
decreased. 

Accordingly,  OCC  is  amending  its  By- 
Laws  by  adding  definitions  of 
"associated  market-maker"  ">  and 
"proprietary  market-maker"  •  and  by 
including  language  to  prohibit 
associated  market-makers  and 
proprietary  market-makers  from 
participating  in  the  combined  market- 
makers'  account.o  An  associated  market- 
maker  so  excluded  can  maintain  its 
positions  in  a  separate  market-maker's 
account. 10  Because  each  separate 
market-maker's  account  is  restricted  to 
the  transactions  of  a  single  market- 
maker,  the  positions  of  an  associated 
market-maker  that  are  maintained  in 
such  an  account  will  not  be  commingled 
with  the  positions  of  other  market- 


» OCX:  Bylaws.  Article  I.  Section  I.A(IO). 

■  Under  the  proposal.  Article  I,  Section  l.P(5)  of 
OCX)  By-Laws  defines  proprietary  market-maker  as 
a  market-maker,  specialist,  stock  market-maker, 
stock  specialist,  or  registered  trader  that  is  (A)  a 
non<ustomer  of  the  carrying  clearing  member  or 
(B)  a  related  person  of  the  clearing  member  that  (1) 
is  not  a  customer  of  the  clearing  member  for 
purposes  of  Commission  Rule  l5c3-3  |17  CFR 
240.1Sc3-3|,  (2]  does  not  carry  the  accounts  of 
persons  who  are  customers  for  purposes  of 
Commission  Rule  15c3-3,  and  (3)  has  consented  to 
be  treated  as  a  proprietary  market -maker.  Thus,  a 
proprietary  market-maker  account  can  be 
maintained  by  not  only  the  clearing  member  itself 
but  also  by  any  non-customer  of  the  clearing 
member.  See  also  OCCs  Amendment  No.  2, 
discussed  iupra  note  3. 

•  OCC  By-laws.  Article  VI,  Section  3(c).  A  parallel 
change  is  made  to  Article  VI,  Section  3(e)  with 
respect  to  combined  registered  traders'  accounts. 

">OCC  By-Laws,  Article  VI,  Section  3(b).  In  the 
case  of  a  registered  trader,  positions  can  be 
maintained  in  a  separate  registered  trader's  account 
established  under  paragraph  (e). 


makers  or  with  the  positions  of  the 
clearing  firm."  Under  OCC  rules,  a 
clearing  member  that  maintains  a 
separate  market-maker's  account  for  its 
proprietary  market-maker  positions 
("proprietary  market-if)aker  account") 
may  elect  to  have  the  positions  in  that 
account  combined  with  the  positions  in 
its  firm  account  for  purposes  of  margin 
calculations! 2  as  a  clearing  member  may 
elect  to  have  its  associated  market- 
makers'  positions  treated  as  proprietary 
positions  so  that  the  associated  market- 
makers'  positions  are  combined  with 
firm  positions  for  purposes  of  margin 
calculation. 

III.  Discussion 

Section  17A  of  the  Act  provides  that 
a  clearing  agency  must  be  organized  and 
its  rules  designed  to  assure  the 
safeguarding  of  funds  and  securities 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. > 3  As  discussed  below,  the 
Commission  believes  that  OCC's 
proposal  is  consistent  with  these 
objectives. 

OCC's  proposal  responds  to  the  events 
surrounding  the  default  of  an  OCC 
clearing  member  on  October  13, 1989.14 
The  defaulting  clearing  member  carried 
in  a  combined  market-makers'  account 
the  positions  of  an  associated  market- 
maker  and  the  positions  of 
approximately  160  unaffiliated  market- 
makers.  One  person  owned  100%  of 
both  the  defaulting  clearing  member  and 
the  associated  market-maker. 

Because  of  the  precipitous  decline  in 
the  markets  on  Friday,  October  13,  1987, 
OCC  issued  an  intraday  margin  call  to 
the  defaulting  clearing  member  whose 
settlement  bank  informed  OCC  that  it 
would  neither  honor  OCC's  intraday 
margin  call  nor  extend  further  credit  to 
the  defaulting  clearing  member.  In  an 
effort  to  cure  the  default,  OCC  directed 
the  defaulting  clearing  member  to 
transfer  the  positions  in  its  accounts, 
particularly  positions  that  were  carried 
for  unaffiliated  market-makers  and 
customers,  to  another  OCC  clearing 
member.  Because  the  associated  market- 
maker's  positions  were  commingled 


1  <  It  is  generally  advantageous  to  a  clearing 
member  to  maintain  positions  in  a  combined 
market -makers'  account  rather  than  in  a  separate 
market-maker's  account.  Market-makers'  positions 
in  the  combined  market  makers'  account  can  be 
used  as  offsets  or  hedges  against  each  other  which 
may  result  in  a  lower  margin  requirement  for  the 
clearing  member. 

"OCC  Rules  601(c)(3)  and  602(c)(4). 

"15  U.S.C  78q-l(b)(3)  (A)  and  (F). 

'<Fora  detailed  discussion  of  the  events 
surrounding  the  clearing  member  defoult.  refer  to 
Market  Analysis  of  October  13  and  16. 1989,  A 
Report  by  the  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  Commission  (December 
1990).  ISa-eOand  164-66. 


with  those  of  unaffiliated  market-makers 
in  a  combined  market-makers'  account, 
OCC  was  unable  to  distinguish  the 
collateral  relating  to  the  associated 
market-maker's  positions  from  the 
collateral  relating  to  the  unaffiliated 
market-makers'  positions  in  the  account. 
Consequently,  C)CC  was  required  to 
direct  the  defaulting  clearing  member  to 
transfer  all  of  the  positions  in  its 
combined  market-makers'  account. 
Although  this  did  not  preclude  the 
transfer,  it  did  make  tlie  transfer  of  the 
non-proprietary  positions  more  difficult. 

The  Commission  believes  that  OCC's 
proposal  will  enhance  OCC's  clearing 
member  monitoring  and  risk 
management  capabilities  in  several 
respects.  As  an  initial  matter,  the 
Commission  notes  that  OCC's  current 
market-maker  account  structure  p>ermits 
clearing  members  to  mask  proprietary 
activity  by  forming  associated  market- 
makers  and  combining  the  positions  of 
such  market-makers  with  those  of 
unaffiliated  market-makers  in  a 
combined  market-makers'  account. 
Although  OCC  can  separate  the 
positions  of  the  associated  market- 
makers  from  those  of  unaffiliated 
market-makers,  the  present  account 
structure  can  complicate  OCC's 
monitoring  of  clearing  member 
positions.  Currently,  before  OCC  can 
assess  the  positions  under  a  clearing 
member's  control,  OCC  must  separate 
associated  market-makers'  positions 
from  unaffiliated  market-makers' 
positions  and  then  must  combine  the 
associated  market-makers'  positions 
with  the  clearing  member's  positions. 
By  requiring  the  associated  market- 
makers'  positions  to  be  maintained  apart 
from  the  unaffiliated  market-makers' 
positions,  OCC's  proposal  should 
enhance  its  ability  to  monitor  the 
positions  of  its  clearing  members. 

The  proposal  also  should  enhance 
OCC's  risk  management  capabilities  by 
providing  OCC  with  a  more  accurate 
representation  of  clearing  members' 
financial  condition.  Generally,  there  are 
two  levels  of  capital  supporting  the 
trading  and  positions  of  a  clearing 
member's  market-maker.>5  However,  as 
the  above-described  clearing  member 
defauh  illustrates,  this  may  not  be  the 
case  when  a  clearing  member  carriers 
the  account  of  an  associated  market- 
maker  because  the  clearing  member  and 
the  associated  market-maker  may  be 
relying  on  the  same  sources  of  financing 
to  support  their  trading  activities.  Thus. 
by  requiring  that  associated  market- 
maker  hold  their  positions  either  in  a 
separate  account  or  is  a  proprietary 


>>/.e.,  the  capital  of  the  clearing  member  and  the 
capital  of  the  market-makers. 
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arket-maker's  account,  CKX's  proposal 
lould  provide  OCC  with  a  more 
curate  picture  of  its  sources  of 
:posure  and  the  financial  ability  of  a 
irticular  firm  to  cover  such  exposure 
the  event  of  a  clearing  member 
ifault. 

The  proposal  also  should  enhance 
CC's  ability  to  administer  a  clearing 
ember's  account  in  the  event  of  the 
earing  member's  default.  If  the 
lancial  or  operational  condition  of  a 
earing  member  makes  it  necessary  or 
Ivisable  for  the  protection  of  OCC  or 
her  clearing  members,  OCC  has  the 
ithority  to  direct  a  clearing  member  to 
msfer  some  or  all  of  its  accounts  to 
lother  clearing  member. '«  However,  if 
sociated  market-maker's  positions  are 
sld  with  the  positions  of  unaffiliated 
arket-makers  in  a  combined  market- 
akers'  account,  as  in  the  situation 
•scribed  above,  OCC  may  experience 
fficulty  in  separating  the  collateral 
ipporting  the  associated  market- 
aker's  positions  from  the  collateral 
ipporting  the  positions  of  the 
laffiliated  market-makers'  positions 
ereby  making  the  transfer  of 
laffiliated  market-makers'  positions 
fficult  if  not  impossible. 

'.  Conctusioa 

For  the  reasons  stated  above,  the 
Dmmission  finds  that  the  proposed 
lie  change  is  consistent  with  Section 
'A. 

It  is  therefore  ordered,  pursuant  to 
jction  19(b)  (2)  of  the  Act,  that  the 
•oposed  rule  change  (Fife  No.  SR- 
CC-90-11)  be.  and  hereby  is, 
)proved. 

For  the  Commission  by  the  Division  of 
arknt  Regulation,  pursuant  to  delegated 

Ithority." 
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Pursuant  to  section  19(b)(1)  of  the 
ecurities  Exchange  Act  of  1934 
Act"),'  notice  is  hereby  given  that  on 
lay  26, 1993.  The  Options  Clearing 
orporation  ("OCC")  filed  with  the 
ecurities  and  Exchange  Commission 


("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
primarily  by  OCC.  On  December  22. 
1993,  OCC  filed  an  amendment  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  By-Laws  and 
Rules  to  allow  OCC  to  issue,  clear,  and 
settle  cash-settled  foreign  currency 
options  such  as  have  been  proposed  for 
trading  by  the  Philadelphia  Stock 
Exchange,  Inc  (•■PHLX").3    . 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prc^xised  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  By-Laws  and 
Rules  to  accommodate  cash-settled 
foreign  currency  options  such  as  have 
been  proposed  for  trading  by  the  PHLX. 
In  general,  these  amended  By-Laws  and 
Rules  will  apply  the  same  procedures 
OCC  currently  uses  to  clear  and  settle 
transactions  in  existing  options  to  the 
clearance  and  settlement  of  cash-settled 
foreign  currency  options.  However, 
unlike  OCC's  procedures  with  respect  to 
other  foreign  currency  options,  cash- 
settled  foreign  currency  options  will  be 
settled  by  requiring  clearing  members  to 
pay  to  or  receive  from  OCC  the  amount 
of  U.S.  Dollars  that  reflects  the 


""OCC  Rule  305. 

"  17  CFR  20a30-3(a)(12)  (1992). 

•15U.S.C.  78»(bHl)(1908). 


2  The  arnendnient  was  necessary  to:  (1)  correct 
language  in  CXXTs  Rule  2302  to  clarify  that  cash- 
settled  foreign  currency  options  that  are  in-the- 
money  by  any  amount  will  be  subject  to  OCC's 
automatic  exercise  procedures:  (2)  conform  the 
derinilion  of  "expiration  date"  in  Article  XXII, 
Section  1.  E(3)  of  OCCs  By-Laws  with  amendments 
filed  by  the  Philadelphia  Stock  Exchange.  Inc.  in 
File  No.  SR-PHLX-93-10;  and  (3)  make  certain 
typographical  corrections  to  the  original  tiling. 

5  For  a  discussion  of  the  PHLX  proposal,  refer  to 
Securities  Exchange  Act  Release  Nn  32685  (July  7. 
1993).  5«  FR  41529  IFile  No.  SR-PHU(-93-10| 
(notice  of  filing  of  proposed  rule  ctiange). 


difference  between  the  spot  price  *  and 
the  exercise  price  of  the  underlying 
foreign  currency.'  Cash-settled  foreign 
currency  options  that  are  in-the-money 
by  any  amount  on  the  expiration  date 
will  he  automatically  exercised.  Options 
not  automatically  exercised  will  expire 
unexercised.  Clearing  members  will  not 
be  permitted  to  submit  exercise 
instructions  with  respect  to  cash-settled 
foreign  currency  options. 

Pursuant  to  the  proposal,  the 
definitions  of  "clearing  member"  and 
"option  contract"  in  Article  I  of  OCC's 
Bylaws  are  amended  to  add  references 
to  cash-settled  foreign  currency  options. 
The  definition  of  "exercising  clearing 
member"  is  amended  to  make  clear  that 
when  used  with  respect  to  an  option 
that  is  subject  to  an  automatic  exercise, 
including  cash-settled  foreign  currency 
options,  the  term  refers  to  the  clearing 
member  in  whose  account  an  option  so 
exercised  is  carried. 

Article  XXII  is  added  to  OCC's  By- 
Laws  to  establish  By-Laws  specifically 
applicable  to  cash-settled  foreign 
currency  options.^  Under  Section  1  of 
Article  XXII,  the  spot  price  of  the 
underlying  foreign  currency  will  be 
determined  by  the  exchange,  or  an 
entity  designated  by  the  exchange,  on 
which  such  options  are  traded.^  Article 
XXII,  Section  2  clarifies  that  holders  of 
cash-settled  foreign  currency  options 
have  the  right  to  receive  from  OCC,  and 
writers  of  cash-settled  foreign  currency 
options  have  the  obligation  to  pay  to 
dec,  the  amount  of  United  States 
dollars  that  reflects  the  difference 
between  the  spot  price  and  the  exercise 
price  of  the  foreign  currency  underlying 


*  The  term  "spot  price"  with  respect  to  an  option 
contract  on  a  foreign  currency  means  the  price,  in 
terms  of  U.S.  dollars,  quoted  by  various  commercial 
banks  in  the  interbank  foreign  exchange  market  for 
the  sale  of  a  single  unit  of  such  foreign  currency  for 
immediate  delivery,  which  generally  means 
delivery  within  two  business  days  following  the 
date  on  which  the  terms  of  such  a  sale  are  agreed 
upon. 

'Currently,  all  OCC-cleared  Index  options  are 
cash-settled.  The  procedures  proposed  for  exercise 
settlement  of  cash-settled  foreign  currency  options 
are  similar  to  the  procedures  for  exercise  settlement 
of  index  options.  Pursuant  to  OCC  Rule  1806,  index 
options  settle  by  OCC  either  paying  to  or  collecting 
from  the  exercising  or  assigned  clearing  member  the 
difference  in  U.S.  dollars  between  the  exercise  price 
of  the  index  option  and  the  exercise  settlement 
value  (i.e.,  the  value  of  the  index  as  reported  by  the 
reporting  authority  designated  by  the  options 
market  where  the  option  is  traded). 

8  Generally,  the  By-Laws  in  Articles  I  through  XI 
also  are  applicable  to  cash-settled  foreign  currency 
options.  In  some  cases,  the  By-Laws  in  Article  X^ 
replace  or  supplement  the  By-Laws  contained  in 
Articles  I  through  XI  with  respect  to  cash-settled 
foreign  currency  options. 

'  For  a  full  description  of  how  the  spot  price  for 
cash-5*ttled  foreign  currency  options  will  be 
determined,  refer  to  the  PHLX  proposal,  supra  note 
3. 
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such  options.  Section  3  of  Article  XXn 
makes  provisions  for  adjustments  in  the 
terms  (j.e.,  exerdse  price,  unit  of 
trading,  etc.)  of  outstanding  cash-settled 
foreign  currency  options  under  unusual 
circumstances, "  and  Section  4  of 
Article  XXn  makes  provisions  for 
circumstances  in  which  the  spot  price  is 
either  unavailable  or  clearly  inaccurate." 
Section  3  is  similar  to  corresponding 
provisions  relating  to  other  foreign 
currency  options,  and  Section  4  is 
similar  to  provisions  relating  to  cash- 
settled  index  options. 

Chapter  XXlfi  of  OCC's  Rules  is  added 
to  establish  Rules  specifically  applicable 
to  cash-settled  foreign  currency 
options.io  OCC  Rule  2301  prohibits 
clearing  members  from  depositing  the 
underlying  foreign  currency  or  Treasury 
bills  as  cover  in  lieu  of  margin  with 
respect  to  cash-settled  foreign  currency 
options.il  Rule  2302  describes  the 
automatic  exercise  procedure  for  cash- 
settled  foreign  currency  options." 

Rule  2303  describes  the  assignment  of 
automatic  exercises  of  cash-settled 


■Section  3  provides  that  if  the  country  of  origin 
of  an  underlying  foreign  currency  should  (i)  iuue 
a  new  currency  Intended  to  replace  Its  then  existing 
currency  as  the  standard  unit  of  the  official  medium 
of  exchange  of  such  country  or  (ii)  oRicialiy  alter 
the  exchange  rate  or  exchange  characteristics  of  it* 
currency  with  respect  to  other  currencies,  an 
adjustment  panel,  consisting  of  the  Chairman  of 
OCC  and  two  designated  repreaeatativae  of  each 
exchange  on  which  the  affected  casb-settled  foreign 
currency  options  are  traded,  shall  determine 
whether  to  make  adjustments  to  the  exorcise  price, 
unit  of  trading,  number  of  contracts,  underlying 
foreign  currency,  or  other  terms  of  option  contracts 
affected  by  such  event  The  adjustmant  panel  will 
consider  such  factors  as  faimasa  to  holders  and 
writers  of  affected  option  contracts,  the 
maintenance  of  fair  and  orderly  markets  for  such 
option  contracts,  consistency  of  interpretation  and 
practice,  and  efficiency  of  exercise  sattletnant 
procedures. 

•Section  4  authorizas  OCC  to  suspend  settlement 
obligations  of  exercising  and  assigned  clearing 
members  and/or  to  fix  the  exercise  settlement 
amount  for  exercised  contracts  of  an  affected  series 
in  accordance  with  the  best  information  available. 

'oCeDarally,  the  Rules  in  Chapters  I  through  XQ 
also  are  applicable  to  cash-settled  foreign  currency 
options.  In  some  cases,  the  Rules  In  Chapter  XXDI 
replace  or  supplement  the  Rules  in  Chapters  I 
through  XD  with  respect  to  cash-settled  foreign 
currency  options. 

<>  Rule  2301  replaces  Rules  610  and  612  for  cash- 
settled  foreign  currency  options. 

"Rule  2302  sets  forth  the  expiration  date 
exercise  procedures  for  cash-settled  foreign 
currency  option  contracts.  Uitder  Rule  2302.  a  cash- 
settled  foreign  currency  clearing  member  shall  be 
automatically  deemed  to  bare  properly  and 
Irrevocably  tendered  to  OCC  inoncdiatcly  prior  to 
the  expiration  time  on  the  expiration  date  an 
exercise  notice  with  respect  to  eech  cash-settled 
foreign  currency  option  contract  listed  in  the  report 
made  available  to  the  clearing  member  pursuant  to 
Rule  806(a).  the  Exercise  and  A&signroent  Activity 
Report,  that  has  an  exercise  price  below  the  spot 
price  in  the  case  of  a  call  or  above  the  spot  price 
in  the  case  of  a  put.  Rule  2302  replaces  Rules  a02 
and  805  and  supplements  Rule  806  for  cash-settled 
foreign  currency  options. 


foreign  currency  options.  Because  all 
cash-settled  foreign  ciurency  options  in 
a  series  that  is  in  the  money  will  be 
automatically  exercised,  an  assignment 
will  be  made  to  each  short  position  in 
the  series.  Accordingly,  Rule'2303 
contains  no  reference  to  CKX's  Rxile 
803,  which  describes  the  random 
assignment  of  exercise  notices." 
Paragraph  (b)  of  Rule  2303  states  that 
OCC  shall  make  available  to  each 
clearing  member  with  cash-settled 
foreign  currency  options  an  Exercise 
and  Assignment  Activity  Report  on  the 
business  day  following  the  expiration 
date.  This  report  will  reflect  the  clearing 
member's  exercises  of  cash-settled 
foreign  currency  options  and  its 
assignments  of  obligations  relating  to 
exercises  of  cash-settled  foreign 
currency  options. 

Rule  2304  states  that  the  settlement 
date  for  exercised  cash-settled  foreign 
currency  options  will  be  the  day 
immediately  following  the  expiration 
date.  Rule  2305  states  that  settlement  of 
cash-settled  foreign  currency  options 
will  occur  by  the  payment  of  the 
exercise  settlement  amounts  from 
assigned  clearing  members  to  OCC  and 
by  the  payment  of  the  exercise 
settlement  amounts  from  OCC  to 
exercising  clearing  members.  Under 
Rule  2305,  OCC  may  net  exercise 
settlement  amounts  to  be  paid  by  a 
clearing  member  against  exercise 
settlement  amounts  to  be  paid  to  the 
clearing  member  to  obtain  a  single  net 
settlement  amount  for  cash-settled 
foreign  currency  option  exercises  with 
respect  to  each  account. i*  This  is 
consistent  with  OCC  practices 
respecting  other  foreign  currency 
options.  All  exercise  settlement 
amounts  will  be  paid  within  OCC's 
usual  timeframes. 

Rule  2306  makes  it  clear  that 
exercised  cash-settled  foreign  currency 
options  to  which  a  suspended  clearing 
member  is  a  party,  whether  the  clearing 
member  is  an  exercising  clearing 
member  or  an  assigned  clearing 
member,  generally  will  be  settled  in 


"The  random  assignment  procedure  described  in 
Rule  803  is  built  into  OCC's  exercise  and 
assignment  system.  Because  OCC  will  use  Its 
exercise  and  assignment  system  to  administer  and 
generate  reports  for  assignments  of  cash-settled 
foreign  currency  options,  OCC  as  an  operational 
matter,  will  actually  use  the  random  assignment 
procedure  for  assignments  of  automatic  exercises  of 
cash-settled  foreign  currency  options.  However,  the 
use  of  the  procedure  will  have  no  effect  on  writer* 
or  assigned  clearing  members  because  all  shori 
positions  will  be  assigned. 

14  Rule  230S  replace*  Chapter  DC  of  the  Rule*  and 
supplements  Rules  902  and  607  for  cash-settled 
foreign  currency  option*. 


accordance  with  the  provisions  of  Rule 
2305,is 

OCC  states  that  the  proposed  changes 
to  its  By-Laws  and  Rules  are  consistent 
with  the  purposes  and  requirements  of 
section  17A  of  the  Act,  as  amended, 
because  they  provide  for  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  cash-settled  foreign 
currency  options.  The  proposed  changes 
also  are  consistent  with  OCC's  section 
17A  obligations  to  safeguard  funds  and 
securities  in  its  custody  or  control  or  for 
which  it  is  responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  tbe 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Eflfectiveness  of  tbe 
Proposed  Rule  Change  and  Timiag  for 
Commissioa  Action 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  17A  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereunder  applicable  to 
registered  clearing  agencies.  In 
particular,  sections  17A(b)(3)  (A)  and  (F) 
of  the  Act  require  that  a  clearing  agency 
be  organized  and  that  its  rules  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  funds  and  securities 
within  its  custody  or  control  or  for 
which  it  is  responsible. >•  Because  OCC 
will  apply  rules  and  prtxredures 
comparable  to  those  that  it  has  used 
successfully  in  the  clearance  and 
settlement  of  transactions  in  other 
established  options  prtxlucts,  OCC  will 
satisfy  its  statutory  obligations 
concerning  safeguarding.  At  the  same 
time,  OCC  will  provide  clearance  and 
settlement  £acilities  for  an  innovative 
product  to  the  foreign  currency  market. 
Cash-settled  foreign  currency  options 
should  provide  investors  with  an 
additional  means  to  hedge  foreign 
currency  portfolios  against  short-term 
market  risk,  should  facilitate 
transactions  in  foreign  currency  options, 
and  should  contribute  to  the 


oRule  2306  supplements  Rule  1104  and  replaces 
Rule  1107  for  cash-settled  foreign  mrrency  options. 
>•  15  U.S.C  78<)-l(b)(3)  (A)  and  (F)  (19e«) 
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maintenance  of  fair  and  orderly  markets. 
OCC's  clearance  and  settlement  of  such 
options  should  promote  their  prompt 
and  efficient  clearance  and  settlement. 

OCC  also  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  in 
the  Federal  Register.  The  Commission 
finds  good  cause  for  so  approving 
because  accelerated  approval  will 
permit  OCC  to  coordinate  its  clearance 
and  settlement  of  cash-settled  foreign 
currency  options  with  the  PHLX's 
listing  of  cash-settled  foreign  currency 
options,  which  are  proposed  for 
February  7, 1994.  The  Commission 
believes  that  because  OCC  will  be 
applying  procedures  which  have  proved 
to  be  efficient  and  safe  in  the  past, 
accelerated  approval  is  justified. 
Furthermore,  no  negative  comments 
were  received  when  the  Commission 
published  notice  of  filing  of  the  PHLX 
proposed  rule  change.'^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  . 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-OCC-93-10  and  should  be 
submitted  by  February  17, 1994. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act.»» 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.is  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-93-10)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  20 

Margaret  H.  McForland, 
Depu  ty  Secretary. 

[FR  Doc.  94-1678  Filed  1-2&-94;  8:45  am) 
BILUNG  COOE  S010-01-M 


[Release  No.  34-33487;  File  No.  SR-PTC- 
93-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
Participants  Trust  Company  Relating 
to  the  Declaration  of  a  Dividend 
Payable  on  January  20, 1994,  to 
Stockholders  of  Record  as  of 
December  31, 1993 

January  18. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
December  27, 1993,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PTC  is  declaring  a  dividend  payable 
on  January  20. 1994,  to  stockholders  of 
record  as  of  December  31, 1993. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  report  the  declaration  of  a 
dividend  payable  on  January  20, 1994, 
to  PTC's  stockholders  of  record  as  of 
December  31, 1993. 

By  letter  dated  March  27, 1989.  from 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"). 
PTC  was  prohibited  from  pacing 
dividends  to  its  stockholders.  By  letter 
dated  June  9, 1992.  from  the  Board  of 
Governors.  PTC  was  relieved  of  the 
restriction  on  the  payment  of  dividends 
on  the  understanding  that  dividends,  if 
declared,  would  be  declared 
periodically  by  PTC's  Board  of  Directors 
and  paid  at  a  rate  not  to  exceed  the  90- 
day  United  States  Treasury  bill  rate  in 
effect  at  the  time  the  dividend  is 
declared.  By  order  dated  January  15, 
1993,2  the  Commission  approved  PTC's 
practice  of  paying  such  dividends  out  of 
net  profits  subject  to  the  limitations 
imposed  by  the  Board  of  Governors  and 
subject  to  the  further  requirements  that 
(i)  prior  to  using  excess  income  from 
invested  principal  and  interest  ("P&I") 
to  pay  a  dividend,  PTC's  Board  of 
Directors  be  advised  of  any  amount 
related  to  the  investment  of  P&l  which 
has  not  been  rebated  and  is  part  of  the 
net  profits  used  to  declare  the  dividend, 
and  affirmatively  approve  the 
application  of  such  excess  P&I  income 
for  the  dividend,  and  (ii)  PTC  file  a 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  each  time 
it  declares  a  dividend.  PTC  paid  its  first 
dividend  on  January  18, 1993,  in  the 
amount  of  $.52  per  share,  to 
stockholders  of  record  as  of  the  close  of 
business  on  December  31, 1992. 

At  its  meeting  of  December  21,  1993, 
PTC's  Board  of  Directors  declared  a 
dividend  in  the  amount  of  $.525  per 
share,  payable  on  January  20, 1994,  to 
stockholders  of  record  as  of  the  close  of 
business  on  December  31, 1993.  This 
dividend  rate  does  not  exceed  the  90- 
day  United  States  Treasury  bill  rate  in 
effect  on  December  21, 1993  (3.11%,  as 
published  in  The  Wall  Street  Journal  on 
December  21, 1993).  The  dividend  does 
not  include  any  excess  income 
attributable  to  investments  of  P&I  as  all 
such  P&I  related  income  with  respect  to 
fiscal  year  ended  December  31, 1993 
will  be  rebated  to  participants,  pro  rata, 
based  on  the  amount  of  P&I 
disbursements  to  each  participant. 

The  issuance  of  a  dividend  under 
these  circumstances  advances  the 


"Supra  note  3. 
i"15U.S.C78q-l  (1988). 


i»15  U.S.C  78s(b)(2)  (1988). 
2017  CFR  20O.3O-3(a)(12)  (1992). 
« 15  U.S.C  78s(b)(l)  (1988). 


>  Securities  Exchange  Act  Release  No.  31746 
(January  27. 1993).  58  FR  6319. 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday.  January  27,  1994  /  Notices 


3901 


requirements  of  fair  representation  of 
shareholders  and  participants  under 
Section  17A(b)(3)(C)  of  the  Act  in  that 
it  provides  an  incentive  for  participants 
to  invest  in  PTC  shares,  and  is  also 
consistent  with  Section  17A(b)(3)(D)  of 
the  Act  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
and  other  charges  among  participants. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  Participants  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder  because  it  constitutes 
a  stated  practice  with  respect  to  the 
administration  of  an  existing  rule  of 
PTC.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  other^*'ise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  parties  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 


Washington,  DC  20549.  Copies  of  such 
filing  vrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-93-07  and 
should  be  submitted  by  February  17, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

jFR  Doc.  94-1675  Filed  1-2&-94;  8:45  am] 
ULUNO  COM  M10-01-M 

[Rel.  No.  (C-20027:  812-8456] 

Daily  Money  Fund,  et  at.  Notice  of 
Application 

lanuary  19, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Apphcation  for 
Exemption  under  the  Investment 
Compjany  Act  of  1940  (the  "Act"). 

APPUCANTS:  Daily  Money  Fund,  Daily 
Tax-Exempt  Money  Fund,  FideUty 
Special  Situations  Fund,  Fidelity 
Advisor  Series  I,  Fidelity  Advisor  Series 
n.  FideUty  Advisor  Series  III,  Fidelity 
Advisor  Series  IV,  Fidelity  Advisor 
Series  V.  Fidelity  Advisor  Series  VI. 
Fidelity  Advisor  Series  VII,  Fidelity 
Beacon  Street  Trust.  Fidelity  California 
Municipal  Trust.  Fidelity  California 
Municipal  Trust  11,  Fidelity  Capital 
Trust,  Fidelity  Charles  Street  Trust. 
Fidelity  Commonwealth  Trust,  Fidelity 
Congress  Street  Fund.  Fidehty 
Contrafund,  Fidelity  Corporate  Recovery 
Fund.  Fidelity  Corporate  Trust,  Fidelity 
Court  Street  Trust,  Fidelity  Court  Street 
Trust  n.  Fidelity  Deutsche  Mark 
Performance  Portfolio,  L.P..  Fidelity 
Destiny  Portfolios,  Fidelity  Devonshire 
Trust,  Fidelity  Exchange  Fund.  Fidelity 
Financial  Trust,  Fidelity  Fixed-Income 
Trust,  Fidelity  Government  Securities 
Fund.  Fidelity  Hastings  Street  Trust. 
Fidelity  Income  Fund.  Fidelity 
Institutional  Cash  Portfolios,  Fidelity 
Institutional  Tax-Exempt  Cash 
Portfolios,  Fidelity  Institutional  Trust, 
Fidelity  Institutional  Investors  Trust. 
Fidelity  Investment  Trust.  Fidelity 
Limited  Term  Municipals.  Fidelity 
Magellan  Fund,  Fidelity  Massachusetts 
Municipal  Trust,  FideUty  Money  Market 
Trust.  Fidelity  Mt.  Vernon  Street  Trust, 
Fidelity  Municipal  Trust.  Fidelity 
Municipal  Trust  II,  Fidelity  New  York 
Municipal  Trust,  Fidelity  New  York 
Municipal  Trust  II,  Fidelity  Phillips 
Street  Trust,  Fidelity  Puritan  Trust, 
Fidelity  Securities  Fund,  Fidehty  Select 
Portfolios,  Fidelity  Sterling  Performance 


PortfoHo,  LP.,  Fidelity  Summer  Street 
Trust,  Fidelity  Trend  Fund.  FideUty 
Union  Street  Trust,  Fidelity  Union 
Street  Trust  H,  Fidelity  U.S. 
Investments-Bond  Fund,  LP.,  FideUty 
U.S.  Investments-Government  Securities 
Fund,  LP.,  Fidelity  Yen  Pen'ormance 
Portfolio,  LP.,  Spartan  U.S.  Treasury 
Money  Market  Fund.  Tax-Exempt 
Portfolios.  Variable  Insurance  Products 
Fund,  Variable  Insurance  Products  Fund 
II,  and  Zero  Coupon  Bond  Fund 
(collectively,  the  "Trusts");  Fidelity 
Management  &  Research  Co.  ("FMR"); 
Fidelity  Distributors  Corporation 
("FDC");  and  National  Financial 
Services  Corporation  ("NFSC"). 
REI.EVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder,  and  under  section  6(c)  to 
amend  a  previous  order  granting  an 
exemption  from  sections  18(0(1).  18(g). 
and  18(i)  of  the  Act. 
SUMMARY  OF  APPLICATION:  AppUcantS 
request  an  order  that  would  permit  them 
to  (a)  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  load  ("CDSC")  on  certain 
redemptions  of  shares  and  (b)  amend  a 
prior  order  by  adding  a  conversion 
feature  to  an  exisVng  multiple  class 
distribution  arrangement. 
RLING  DATE:  The  application  was  filed 
on  June  17,  1993,  and  amended  on 
September  14,  1993  and  December  17, 
1993.  Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  14,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street. 
Boston.  Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 


3902 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday.  January  27,  1994  /  Notices 


(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Most  of  the  Trusts  are  series 
companies  that  may  issue  one  or  more 
series.  Applicants  request  that  relief  be 
extended  to  (a)  each  Trust  and  each  of 
its  series  and  (b)  all  other  investment 
companies  or  series  thereof  that  are,  or 
in  the  future  will  be.  (i)  advised  by  FMR 
(or  a  person  controlling,  controlled  by, 
or  under  common  control  with  FMR)  or 
are,  or  in  the  future  will  be,  distributed 
by  FDC  or  ^4FSC  (or  a  person 
controlling,  controlled  by.  or  under 
commc;    antrol  with  FDC  or  NFSC) 
and  that  (ii)  have  or  will  have  the  ability 
to  issue  classes  of  shares  that  are 
identical  in  all  material  respects  to  those 
described  in  the  application 
(collectively  with  the  Trusts  and  series 
thereof,  the  "Funds"). 

2.  FMR  acts  as  each  Fund's 
investment  manager  and  also  provides 
the  Funds  with  administrative  services. 
FDC  acts  as  the  distributor  of  all  the 
Funds,  other  than  the  Funds  for  which 
NFSC  services  as  distributor.  NFSC 
currently  acts  as  the  distributor  to  three 
Funds,  each  a  series  of  the  Daily  Money 
Fund.  FMR,  FDC,  and  NFSC  are  all 
subsidiaries  of  FMC  Corp. 

3.  Applicants  previously  requested  an 
order  under  section  6(c)  of  the  Act  to 
permit  the  issuance  and  sale  of  an 
unlimited  number  of  classes  of 
securities  by  the  Funds  (the  "Existing 
Order").!  The  Existing  Order  contained 
the  following  permissible  class 
differences:  (a)  The  impact  of  certain 
Class  Expenses,  as  Class  Expenses  are 
deflned  in  the  Existing  Order;  (b)  the 
fact  that  classes  will  vote  separately 
with  respect  to  the  classes"  Rule  12b-l 
Plan  and/or  Shareholder  Services  Plan, 
as  both  plans  are  denned  in  the  Existing 
Order;  (c)  exchange  privileges  of  the 
classes  of  shares;  and  (d)  the  designation 
of  each  class  of  shares. 

4.  The  Funds'  existing  classes  of 
shares  ar«  sold  subject  to  a  front-end 
sales  load  and/ or  a  rule  12b-l  fee. 
Applicants  now  request  the  ability  to 
offer  shares  that  carry  a  standard  or 
level  load  CDSC.  The  standard  CDSC 
shares  will  not  be  subject  to  a  front-end 
sales  load  but  will  be  subject  to  a  CDSC 
and  an  annual  rule  12b-l  and/or  service 


'  Investment  Company  Act  ReleaM  Nos.  18874 
(July  30.  1992)  (notice)  and  18907  (August  25, 1992) 
(order). 


fee.  The  level  load  shares  will  have  the 
same  features  as  the  standard  CDSC 
shares  except  that  the  rule  12b-l  and/ 
or  service  fee  could  be  different. 
Applicants  also  request  the  ability  to 
have  a  conversion  feature  in 
connections  with  the  shares  that  carry  a 
standard  or  level  load  CDSC.  With  this 
feature,  these  shares  may,  after  a  period 
of  time,  automatically  convert  to  shares 
of  another  class  without  the  imposition 
of  any  additional  sales  charges  and  will 
be  subject  to  the  lower  rule  12b-l  fee 
and/or  service  fee  applicable  to  that 
class.  Applicants  also  request  the  ability 
to  impose  a  CDSC  on  the  proceeds  of 
certain  redemptions  of  shares  ordinarily 
subject  to  a  front-end  sales  charge 
initially  sold  without  a  sales  charge. 

5.  The  amount  of  the  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption.  As  a  result,  no  CDSC  will 
be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  the  shares  when  purchased.  In 
determining  the  applicability  and  rate  of 
any  CDSC.  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  reinvestment  of  the 
dividends  and  capital  gain  distributions, 
second  of  shares  held  by  the 
shareholder  for  a  period  equal  to  or 
greater  than  the  CDSC  period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time. 

6.  In  accordance  with  rule  lla-3 
under  the  Act,  no  CDSC  will  be  imposed 
on  any  exchange  by  an  investor  of 
shares  with  a  ODSC  for  shares  of  another 
Fund.  The  sum  of  any  front-end  sales 
charge,  asset  based  sales  and  CDSC  paid 
by  any  individual  shareholder  on  a 
single  investment  will  not  exceed  the 
maximum  sales  charge  provided  in 
article  HI,  section  26  of  the  National 
Association  of  Securities  Dealers 
("NASD")  Rules  of  Fair  Practice. 

7.  The  Funds  request  the  ability  to 
waive  or  reduce  the  CDSC  in  connection 
with  the  following  redemptions  of 
shares:  (a)  Following  death  or  disability, 
as  defined  in  section  72(m)(7)  of  the 
Internal  Code  of  1986,  as  amended  (the 
"Code"),  of  a  shareholder  if  redemption 
is  made  within  one  year  after  death  or 
disability  of  a  shareholder,  as  relevant; 

(b)  of  retirement  plan  distributions 
which  are  permitted  to  be  made  without 
penalty  pursuant  to  the  Code,  other  than 
tax-free  rollovers  or  transfers  of  assets; 

(c)  by  current  or  former  trustees  or 


officers  of  a  Fund,  or  current  or  retired 
officers,  directors  or  Fidelity  trustees  or 
employees,  and  by  the  spouse  of  such 
persons,  or  by  a  Fidelity  trustee  or 
employee  acting  as  custodian  for  a 
minor  child,  or  a  person  acting  as 
trustee  of  a  trust  for  the  sole  benefit  of 
the  minor  child  of  a  Fidehty  trustee  or 
employee;  (d)  by  registered 
representatives,  bank  trust  officers,  and 
employees  (and  their  immediate 
families)  of  investment  professionals 
that  have  entered  into  distribution- 
related  agreements  with  FDC  or  NFSC, 
(e)  of  shares  made  pursuant  to  a 
shareholder's  participation  in  any 
systematic  withdrawal  plan  adopted  by  • 
a  Fund;  (f)  by  large  accountholders 
holding  specified  minimums  of  a  Funds* 
shares;  (g)  those  affected  by  advisory 
accounts  managed  by  FMR  or  any 
affiliated  company,  or  by  FMR  or  any 
such  affiliated  company  itself;  (h)  those 
effected  tax-exempt  employee  benefit 
plans  as  a  result  of  the  enactment  or 
promulgation  of  any  law  or  regulation 
pursuant  to  which  continuation  of  the 
investment  in  the  Funds  would  be 
improper;  (i)  those  effected  pursuant  to 
each  Fund's  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  of  shares  held  in  the 
account  is  less  than  the  effective 
minimum  account  size;  (j)  by  trust 
institutions  investing  on  behalf  of  their 
clients;  (k)  by  a  charitable  organization 
(as  defined  in  section  501(c)(3)  of  the 
Code);  (1)  by  a  charitable  remainder  trust 
or  life  income  pool  established  for  the 
benefit  of  a  charitable  organization  (as 
defined  in  section  501(c)(3)  of  the 
Code);  (m)  by  any  state,  county,  or  city, 
or  any  governmental  instrumentality, 
department,  authority,  or  agency;  (n)  of 
shares  purchased  with  redemption 
proceeds  from  other  mutual  fund 
complexes  on  which  the  investor  has 
paid  a  front-end  sales  charge  only;  *  (o) 
of  shares  purchased  by  an  insurance 
company  separate  account  used  to  fund 
annuity  contracts  purchased  by 
employee  benefit  plans;  (p)  by  investors 
participating  in  the  Fidelity  trust 
portfolios  program;  (q)  of  shares 
purchased  through  Portfolio  Advisory 


'The  Funds  will  lake  such  steps  as  may  be 
necessary  to  determine  that  a  shareholder  has  not 
paid  a  CDSC  or  redemption  fee  in  connection  with 
the  redemption  of  shares  of  an  unrelated  open-end 
investment  company,  including,  without  limitation, 
requiring  a  shareholder  to  provide  a  written 
representation  that  neither  a  CDSC  nor  redemption 
fee  was  imposed  upon  the  redemption  and.  in 
addition,  either  (a)  requiring  such  shareholder  to 
provide  an  activity  statement  reflecting  the 
redemption  that  supports  the  shareholder's 
representation,  or  (b)  reviewing  a  copy  of  the 
current  prospectus  of  the  unrelated  open-end 
investment  company  and  determining  that  such 
company  does  not  impose  a  CDSC  or  redemption   • 
fee. 
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Services;  3  (r)  of  new  or  subsequent 
shares  purchased  in  a  Uniform  Gifts  to 
Minors/Uniform  Transfers  to  Minors 
account:  (s)  redemptions  of  shares 
purchased  by  contributions  and 
exchanges  to  prototype  or  prototype-Uke 
retirement  plans  sponsored  by  FMR 
Corp.  or  FMR  and  that  are  marketed  and 
distributed  directly  to  plan  sponsors 
(the  Fidelity  IRA,  the  Fidelity  Rollover 
IRA,  the  Fidelity  SEP-IRA  and  SARSEP, 
the  Fidelity  Retirement  Plan,  the 
Fidelity  Defined  Benefit  Flan,  the 
Fidelity  Group  IRA,  the  Fidelity  403(b) 
Program,  the  Fidelity  Investments  401(a) 
Prototype  Plan  for  Tax-Exempt 
Employers,  and  the  CORPORATEplan 
for  Retirement);  *  (t)  in  accounts  to 
which  hanks  or  broker-dealers  which 
have  agreements  with  FDC  or  NFSC 
charge  an  investment  management  fee; 
(u)  of  shares  purchased  as  part  of  an 
employee  benefit  plan  maintained  by  an 
employer  whose  employee  benefit  plan 
is  either  subject  to  the  requirements  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  or  would  be  except 
for  specific  statutory  exemptions  ("U.S. 
Employer");  (v)  of  shares  purchased  as 
part  of  an  employee  benefit  plan 
maintained  by  a  US.  Employer  that  is  a 
member  of  a  parent-subsidiary  group  of 
corporations  (within  the  meaning  of 
section  1563(a)(1)  of  the  Code);  (w)  of 
shares  purchased  in  a  Fidelity  IRA 
account  purchased  with  the  proceeds  of 
a  distribution  from  an  employee  benefit 
plan,  provided  that  at  the  time  of  the 
distribution,  the  employer  or  its  afTiliate 
had  an  account  of  a  specified  size 
maintained  with  Fidelity;  and  (x)  of 
shares  purchased  by  a  registered 
investment  adviser  purchasing  for  its 
discretionary  accounts,  provided  it  has 
executed  a  Fidelity  registered 
investment  adviser  agreement. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections 
2(a)(32).  2(a)(35),  22(c),  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder  to  permit 
the  Funds  to  assess  a  CDSC  on  certain 
redemptions  of  the  shares  as  described 
above  and  to  permit  the  Funds  to  waive 
the  CDSC  with  respect  to  certain  types 


3  Portfolio  Advisory  Services  is  a  division  of 
Strategic  Advisors,  Inc.,  a  registered  investment 
adviser. 

<  A  prototype  retirement  plan  is  a  qualified 
pension  or  profit-sharing  plan  that  can  be  separately 
adopted  by  an  unlimited  number  of  employers,  the 
form  of  which  plan  has  been  reviewed  and 
approved  by  the  Internal  Revenue  Service.  A 
prototype- 1  ike  plan  is  a  tax -deferred  retirement 
savings  vehicle,  other  than  a  qualified  pension  or 
pront-sharing  plan  for  which  the  Internal  Revenue 
Service  does  not  maintain  the  same  type  of  review 
procedures  as  it  does  for  qualified  pension  or  proHt- 
sharing  plans. 


of  redemptions.  Applicants  believe  that 
the  contingent  nature  of  the  proposed 
charge  places  the  purchaser  in  a  better 
position  than  if  a  sales  load  were 
imposed  at  the  time  of  sale,  since  in  the 
case  of  the  CDSC  the  shareholder  enjoys 
the  possibility  that  he  or  she  will  have 
to  pay  only  a  reduced  sales  charge,  or 
no  sales  charge  at  all.  Applicants  further 
believe  that  the  imposition  of  the  CDSC 
permits  the  Funds'  shareholders  to  have 
the  advantage  of  greater  investment 
dollars  working  for  them  from  the  time 
of  their  purchase  of  shares  of  the  Funds 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase. 

2.  Applicants  also  request  an 
amendment  to  the  Existing  Order, 
which  granted  an  exemption  under 
section  6(c)  from  sections  18(f)(1).  18(g), 
18(i),  to  permit  applicants  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities.  The  amendment  to  the 
Existing  Order  would  permit  applicants 
to  add  a  conversion  feature  as  a 
difference  between  classes  of  shares. 
Applicants  believe  that  the  conversion 
feature  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions:* 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  solely  to  one 
or  more  of  the  following:  (a)  The  impact 
of  certain  Class  Expenses,  which  are 
limited  to  any  or  all  of  the  following  (i) 
transfer  agent  fee  identified  by 
applicants  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class;  (iii)  blue 
sky  registration  fees  incurred  by  a  class 
of  shares;  (iv)  Commission  registration 
fees  incurred  by  a  class  of  shares;  (v)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
trustees'  fees  or  expenses  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  and  (vii)  accounting  expenses 
relating  solely  to  one  class  of  shares;  (b) 
expenses  assessed  to  a  class  pursuant  to 
a  Shareholder  Services  Plan  and/or  Rule 


>  All  capitalized  terms  have  the  same  meaning  as 
in  the  Existing  Order. 


12b-l  Plan  with  respect  to  such  class: 
(c)  the  fact  that  classes  will  vote 
separately  with  respect  to  the  Fund's 
Shareholder  Services  Plan  and/or  Rule 
12b-l  Plan,  except  as  provided  in 
conditions  16  and  17;  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (e)  the  designation  of  each  class 
of  shares  of  a  Fund;  and  (0  the  fact  that 
certain  classes  will  have  a  conversion 
feature.  Any  additional  incremental 
expenses  not  specifically  identified 
above  which  are  subsequently  identified 
and  determined  to  be  properly  allocated 
to  one  class  of  shares  shall  not  be  so 
allocated  until  approved  by  the 
Commission  pursuant  to  an  amended 
order. 

2.  The  trustees  of  the  Funds, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of 
different  classes  of  shiifes  (the  "Multi- 
Class  System")  prior  to  the 
implementation  of  that  system  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  trustees  of  the  Funds 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Multi-Class 
System  will  reflect  in  detail  the  reasons 
for  the  trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  the  Funds  and 
their  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  the  Trusts  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Trusts.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Funds  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  trustees,  and  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
the  Trusts,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Funds  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  trustees,  including  a 
majority  of  the  independent  trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Each  Fund's 
distributor  and  adviser  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  trustees.  If  a 
material  conflict  arises  that  the  trustees 
determine  cannot  be  eliminated,  the 
Fund's  distributor  and  adviser,  at  their 
own  cost,  will  remedy  such  conflict  up 
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and  including  establishing  a  new 
gistered  management  investment 
impany. 

5.  The  distributor  of  each  Fund  will 
lopt  compliance  standards  as  to  when 
ch  class  of  shares  may  be  sold  to 
irticular  investors.  Applicants  will 
quire  all  persons  selling  shares  of  the 
jnds  to  agree  to  conform  to  such 
andards. 

6.  The  Shareholder  Services  Plan  will 
!  adopted  and  operated  in  accordance 
ith  the  procedures  set  forth  in  rule 
:b-l  (b)  through  (f)  as  if  the 
;penditures  made  thereunder  were 
ibject  to  rule  12b-l.  except  that 
lareholders  need  to  enjoy  the  voting 
^hts  specified  in  rule  12b-l. 

7.  The  trustees  will  receive  quarterly 
id  annual  statements  concerning  the 
nounts  expended  under  the 
lareholder  Services  Flans  and  Rule 
2b-l  Plans  and  the  related  Service 
greements  complying  with  paragraph 
i){3)(ii)  of  rule  12b-l.  as  it  may  be 
nended  from  time  to  time.  In  the 
atements,  only  expenditures  properly 
tributable  to  tie  sale  or  ser\icing  of  a 
articular  class  of  shares  will  be  used  to 
istify  any  distribution  or  servicing  fee 
larged  to  that  class.  Expenditures  not 
elated  to  the  sale  or  servicing  of  a 
articular  class  will  not  be  presented  to 
le  trustees  to  justify  any  fee 
tributable  to  that  class.  The 
atements.  including  the  allocations 
pon  which  they  are  based,  will  be 
ibject  to  the  review  and  approval  of 

le  independent  trustees  in  the  exercise 
f  their  fiduciary'  duties. 

8.  Dividends  paid  by  a  Fund  with 
jspect  to  each  class  of  its  shares,  to  the 
xtent  any  dividends  are  paid,  will  be 
alculated  in  the  same  manner,  at  the 
ame  time,  on  the  same  day.  and  will  be 
1  the  same  amount,  except  that  Service 
ayments  made  by  a  class  under  a  Plan 
nd  any  Class  Expenses  will  be  borne 
xclusively  by  that  class. 

9.  The  methodology  and  procedures 
3r  calculating  the  net  asset  value  and 
[ividends  and  distributions  of  the 
lasses  and  the  proper  allocation  of 
xpenses  among  the  classes  has  been 
eviewed  by  an  expert  (the  "Expert") 
vho  has  rendered  a  report  to  applicants, 
vhich  has  been  provided  to  the  staff  of 
he  Commission,  that  such  methodology' 
nd  procedures  are  adequate  to  ensure 
hat  such  calculations  and  allocations 
vill  be  made  in  an  appropriate  manner. 
)n  an  ongoing  basis,  the  Expert,  or  an 
ippropriate  substitute  Expert,  will 
nonitor  the  manner  in  which  the 
;alculations  and  allocations  are  being 
nade  and.  based  upon  such  review,  will 
ender  at  least  annually  a  report  to  the 

unds  that  the  calculations  and 
lilocations  are  being  made  properly. 


The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  written 
request  to  the  Funds  for  such  work  . 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  and  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
Svstem"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA.  The  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

10.  Applications  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
9  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  9  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectus  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Funds. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  end  responsibilities  of  the 
trustees  of  the  Trusts  with  respect  to  the 
Multi-Class  System  will  be  set  forth  in 
guidelines  which  will  be  furnished  to 
the  trustees. 

13.  The  Funds  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  ser%'ices, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 


each  class  of  shares  in  every'  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Funds  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
.statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  perfonnance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  value  or 
public  offering  price  will  present  each 
class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  of 
or  acquiescence  in  any  particular  level 
of  payments  that  any  Fund  may  make 
pursuant  to  its  Rule  12b-l  Plan  or 
Shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 

15.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988).  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted  or 
amended. 

Ifi.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Fund  implements  any 
amendment  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  unless  the 


Federal  Register  /  Vol.  59,  No.  18  /  Thursday,  January  27,  1994  /  Notices 


3905 


Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  Target  Class 
as  it  existed  prior  to  implementation  of 
the  proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class.  If  deemed 
advisable  by  the  trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Class  shares  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
Purchase  Class  shares  in  all  material 
respects  except  that  New  Purchase  Class 
will  convert  into  New  Target  Class.  New 
Target  Class  or  New  Purchase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  a  manner  that  the  trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  4  above,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Class  or 
New  Purchase  Class  shall  be  borne 
solely  by  FMR,  and  FDC  or  NFSC. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-1718  Filed  1-26-94;  8:45  am] 
BILUNQ  CODE  W10-01-M 


[Rel.  No.  IC-20025;  No.  812-8650] 

Equitable  Variable  Life  Insurance  Co., 
et  al.;  Application  for  Order 

January  19,1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Equitable  Variable  Life 
Insurance  Company  ("Equitable 
Variable"),  Separate  Account  I  ("SA-1") 
and  Separate  Account  FP  ("SA-FP")  of 
Equitable  (together,  "Separate 
Accounts"),  and  The  Hudson  River 
Trust  ("Hudson  Trust"). 


RELEVANT  1940  ACT  SECTIONS:  Exemption 
requested  under  section  17(b)  from 
section  17(a)  of  the  1940  Act  and 
approval  requested  under  section  26(b) 
of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  of  the  Commission  to 
permit  the  substitution  of  shares 
("Substitution")  of  the  Hudson  Trust's 
Intermediate  Government  Securities 
Portfolio  ("Government  Securities 
Portfolio")  for  shares  of  the  Hudson 
Trust's  Short-Term  World  Income 
PortfoHo  ("World  Income  Portfolio") 
(together.  "Affected  Portfolios"). 
RLING  DATE:  The  application  was  filed 
on  October  14  1993,  and  a  First 
Amended  and  Restated  Application  was 
filed  on  January  7,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.  on  February  14, 1994.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  Commission, 
along  with  proof  of  service  by  affidavit, 
or  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Equitable  Variable  Life  Insurance  Co., 
787  Seventh  Avenue,  New  York,  New 
York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Hunold,  Senior  Counsel  (202) 
272-2676,  or  Michael  Wible,  Special 
Counsel  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  PubHc 
Reference  Branch. 

Applicants'  Representations 

1.  Equitable  Variable  is  a  wholly- 
owned  subsidiary  of  the  Equitable  Life 
Assurance  Society  of  the  United  States 
("Equitable  Life").  Both  companies  are 
licensed  to  conduct  business  in  all  fifty 
states,  Puerto  Rico,  the  Virgin  Islands 
and  the  District  of  Columbia. 

2.  SA-1  and  SA-FP  are  registered  unit 
investment  trusts  under  the  1940  Act. 
SA-1  funds  Equitable's  scheduled 
premium  variable  life  insurance 
contracts  and  SA-FP  funds  Equitable's 


flexible  premium  variable  life  insurance 
contracts  ("Equitable  Variable 
Contracts").  The  Equitable  Variable 
Contracts  are  registered  under  the 
Securities  Act  of  1933  ("1933  Act"). 
SA-1  has  seven  investment  divisions 
("SA-1  Divisions")  and  SA-FP  has  ten 
divisions  ("SA-FP  Divisions").  Each 
Division  invests  in  shares  of  a 
corresponding  portfoUo  of  the  Hudson 
Trust.  Therefore.  SA-1  and  SA-FP  each 
have  a  Short-Term  World  Income 
Division  ("World  Income  Division"), 
that  invests  exclusively  in  shares  of  the 
World  Income  Portfolio,  and  an 
Intermediate  Government  Securities 
Division  ("Government  Securities 
Division"),  that  invests  exclusively  in 
shares  of  the  Government  Securities 
Portfolio. 

3.  The  Hudson  Trust  is  an  open-end 
management  investment  company  of  the 
series  type  as  descrit)ed  in  Rule  18f-2 
under  the  1940  Act  and  has  filed  a 
registration  statement  under  the  1933 
Act  and  the  1940  Act,  which  became 
effective  March  26, 1985.  The  Hudson 
Trust  has  twelve  different  portfolios 
("Hudson  Trust  Portfolios")  that  are 
used  by  the  corresponding  SA-1  and 
SA-FP  Divisions  as  investment  vehicles 
in  connection  with  the  Contracts.  The 
Hudson  Trust  Portfolios  are  managed  by 
Alliance  Capital  Management  LP. 
("Alliance"),  a  subsidiary  of  ACMC, 
Inc.,  a  wholly  owned  subsidiary  of 
Equitable. 

4.  All  shares  of  the  World  Income 
Portfolio  currently  are  owned  by  the 
Separate  Accounts.  Of  these  shares, 
approximately  50%  were  acquired  by 
Equitable  Variable's  general  account  in 
exchange  for  "seed  money"  contributed 
upon  commencement  of  the  World 
Income  Portfolio's  operations  on  April 
1, 1991.  All  other  shares  of  this  Portfolio 
are  attributable  to  Equitable  Variable 
Contracts  and  are,  thus,  owned  by  the 
Separate  Accounts. 

5.  The  fundamental  investment 
objective  of  each  of  the  World  Income 
Portfolio  and  the  Government  Securities 
Portfolio  is  high  current  income 
consistent  with  relative  stability  of 
principal  through  investment  primarily 
in  fixed  income  securities.  The  World 
Income  Portfolio  invests  in  high  quality 
short-term  fixed  income  instruments 
denominated  in  a  variety  of  currencies, 
with  at  least  20%  of  its  invested  assets 
in  U.S.  dollar-denominated  instruments. 
The  Government  Securities  Portfolio 
invests  primarily  in  U.S.  Government 
debt  securities  with  secondary 
investments  in  repurchase  agreements 
and  forward  commitments  related  to 
U.S.  Government  Securities. 

6.  Total  net  assets  as  of  June  30,  1993 
were  $289.3  million  for  the  Government 
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Securities  Portfolio  and  $10.4  million 
for  the  World  Income  Portfolio.  There 
were  2.442  Contractowners  participating 
in  the  World  Income  Divisions  of  the 
Separate  Accounts. 

7.  The  Hudson  Trust  pays  Alliance  an 
investment  advisory  fee  at  the  following 
annual  percentages  of  the  value  of  each 
Affected  Portfolio's  daily  net  assets: 


Portfolio 

First 
$350 
mil- 
percent 

Next 
$400 
mil- 
percent 

Over 

S750 

mil — 

percent 

Govemment  Se- 
curities   „ 

World  IncofTW  ... 

.50 
.60 

.475 
.575 

.45 
.55 

The  Hudson  Trust  pays  various  fees  and 
expenses,  and  Alliance  pays  any  other 
expense  not  specifically  assumed  by  the 
Hudson  Trust.  For  the  fiscal  year  ended 
December  31, 1992,  and  the  six  months 
ended  June  30,  1993,  the  Affected 
Portfolios'  expenses  were  as  follows: 


Percent  of  aver- 
age net  assets 

Type  of  expense 

World 
Income 

Govn 
securi- 
ties 

Fiscal  Year  1992: 
Investment  Advisory 

Fee 

Other  Expenses 

0.60 
0.16 

0.50 
0.02 

Total  Expenses  

Six  Moottw  Ended  June 
30,  1993:' 
Investment  Advisory 

Fee 

Ottier  Expenses 

0.76 

0.60 
0.28 

0.52 

0.50 
0.02 

Total  Expenses  

0.88 

0.52 

1  Annualized 

Contractual  provisions  limiting  fees 
and  expenses  to  be  paid  under  certain 
Equitable  Variable  Contracts  existed 
when  Equitable  Variable  reorganized  its 
separate  accounts  into  unit  investment 
trust  form.  Consequently,  Equitable 
Variable  agreed  to  reimburse  certain 
Divisions  which  invest  in  the  Hudson 
Trust  for  the  portion  of  advisory  fees 
and  other  Trust  expenses  that  exceed 
the  contractual  limits  set  forth  in  these 
Contracts.  These  reimbursements  are 
made  by  Equitable  Variable  to  such 
Divisions  only  in  respect  of  owners  of 
Equitable  Variable  Contracts  that 
contain  such  contractual  expense  limits. 
Expenses  of  owners  of  Equitable 
Variable  Contracts  that  do  not  contain 
any  such  contractual  limits  are  not 
affected  by  the  reimbursements.  Because 
the  reimbursements  are  prescribed  by 
the  relevant  Contracts.  Equitable 
Variable's  contractual  reimbursement 
obligations  will  not  be  altered  by  the 


propKJsed  Substitution.  The  expenses  of 
the  Portfolios  shown  in  the  foregoing 
table  are.  therefore,  not  affected  by  these 
reimbursements.^ 

8.  The  yields  for  the  30-day  period 
ending  August  21. 1993  were  4.79%  for 
the  World  Income  Portfolio  and  5.80% 
for  the  Govemment  Securities  Portfolio. 
The  total  returns  for  the  Affected 
Portfohos  were: 


Period 


Six-Month  Period 

Ended  6/30/93 

(unannualued)  

One-Year  Period  Erxled 

12/31/92 

(unannualized)  

InceptKXi  thru  12/31/92 


Govl 
securi- 
ties (per- 
cent) 


6.89 


5.53 
1006 


9.  The  Hudson  Trust's  Board  of 
Trustees  and  Equitable  have  determined 
that  it  is  in  the  best  interests  of  the 
shareholders  of  the  World  Income 
Portfolio,  and  the  Contractowners  who 
have  allocated  premiums  to  the  World 
Income  Divisions,  to  suspend  operations 
of  that  Portfolio  and  the  corresponding 
Divisions  for  the  following  reasons.  The 
World  Income  Portfolio's  expenses,  as 
noted  above,  are  relatively  high.  Assets 
are  small  and  declining  from 
approximately  $11.3  million  on  June  30, 
1992  to  approximately  $10.4  million  on 
June  30,  1993,  even  though  Equitable 
Variable  has  maintained  its  seed  money 
investment  of  $5  million  ($5.1  million 
as  of  June  30,  1993).  Additionally,  the 
World  Income  Portfolio  currently  is  in 
net  redemption  and,  consequently, 
making  its  investment  objective  more 
difficult  to  achieve.  This  Portfolio's 
performance  relative  to  portfolios  with 
similar  investment  objectives  and 
investments  has  been  below  the  median, 
with  a  recent  ranking  of  eighth  of  eight 
world  income  funds  for  the  one  year 
period  ended  June  30, 1993.  The 
proposed  Substitution  will,  therefore, 
eliminate  a  Hudson  Trust  Portfolio  that, 
because  of  its  small  size,  is  expected  to 
be  unable  to  reduce  its  operating 
expenses  in  the  foreseeable  future,  that 
has  not  historically  been  able  to  produce 
competitive  yields  and  returns,  and  that, 
because  of  those  expenses  and  net 
redemptions,  is  expected  to  find  it 
increasingly  difficult  to  achieve 
competitive  investment  results. 

10.  Equitable  Variable  thus  proposes 
to  substitute  shares  of  the  Govemment 
Securities  Portfolio  for  shares  of  the 
World  Income  Portfolio.  The  Separate 
Accounts  will  redeem,  partly  for  cash 


1  The  application  will  be  amended  during  the 
notice  period  to  reflect  this  representation. 


and  partly  for  securities  as  a  redemption 
in-kind,  all  shares  of  the  World  Income 
Portfolio  attributable  to  Contractowners 
at  the  close  of  business  on  the  date 
selected  for  the  Substitution. 
Redemptions  in-kind  of  securities  held 
by  the  World  Income  Portfolio  will  be 
executed  to  the  extent  that  the  securities 
have  characteristics  consistent  with  the 
investment  objectives  and 
diversification  requirements  of  the 
Govemment  Securities  Portfolio. 
Equitable  Variable  will  request  Alliance 
to  review  such  securities  selected  for 
redemption  in-kind  to  assure  that  such 
securities  are  suitable  investments  for 
the  Govemment  Securities  Portfolio. 
Applicants  have  determined  that 
effecting  redemption  of  shares  of  the 
World  Income  Portfolio  and  the 
purchase  of  shares  of  the  Govemment 
Securities  Portfolio  partially  in  cash  and 
partially  for  securities  is  appropriate, 
based  on  the  overlap  between  the  U.S. 
dollar-denominated  portfolio  securities 
of  the  World  Income  Portfolio  and  the 
shorter-term  securities  eligible  for 
purchase  by  the  Govemment  Securities 
Portfolio.  Securities  redeemed  in-kind 
will  be  valued  in  accordance  with 
generally  accepted  accounting  practices 
and  all  applicable  laws  and  regulations. 

The  Separate  Accounts  will  use  the 
securities  redeemed  in-kind  and  the 
cash  proceeds  received  on  redemption 
of  the  World  Income  Portfolio's  shares 
to  piut:hase  shares  of  the  Govemment 
Securities  Portfolio.  The  World  Income 
Portfolio  will  process  the  redemption 
request,  and  the  Govemment  Securities 
Portfolio  will  process  the  purchase 
order,  at  prices  based  on  the  current  net 
asset  values  next  computed  after  receipt 
of  the  request  and  order  and,  therefore, 
in  a  manner  consistent  with  Rule 
22C-1  under  the  1940  Act.  Investments 
of  Contractowners  in  the  Separate 
Accounts  will  at  all  times  be  fully 
invested,  the  value  of  such  investments 
will  not  be  changed  by  the  Substitution, 
and  the  investment  by  the  Govemment 
Securities  Divisions  of  the  Separate 
Accounts  will  not  be  diluted.  On  the 
business  day  following  the  Substitution, 
or  as  soon  thereafter  as  is  consistent 
with  the  stated  purposes  of  the 
proposed  transaction.  Equitable  Variable 
will  redeem  entirely  for  cash  shares  of 
the  World  Income  Portfolio  constituting 
its  seed  money. 

11.  Contractowners  will  bear  none  of 
the  transaction  costs  triggered  by  the 
redemption  in  connection  with  the 
Substitution.  The  full  net  asset  value  of 
the  redeemed  shares  held  by  the 
Separate  Accounts  will  be  reflected  in 
the  Contractowners'  unit  values 
following  the  Substitution.  Any  costs  of 
liquidating  the  assets  of  the  World 
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Income  Portfolio  for  the  redemption  that 
is  part  of  the  Substitution  will  be 
reflected  in  the  next  asset  value  at 
which  Equitable  Variable  subsequently 
redeems  its  shares  of  that  Portfolio.  AH__^ 
other  expenses  of  the  Substitution  will 
be  borne  by  Equitable  Variable  and 
AUiance.  Accordingly,  the  costs 
associated  with  the  Substitution  will  not 
be  home,  directly  or  indirectly,  by  the 
Contractowner. 

12.  Contractowners  will  be  given  prior 
notice  of  the  proposed  Substitution  and 
will  have  the  option  of  transferring  the 
portion  of  the  value  of  their  contract 
("Policy  Value")  allocable  to  the  World 
Income  Portfolio  to  any  other  Portfolio 
of  the  Hudson  Trust,  without  charge. 
Otherwise,  amounts  allocated  to  the 
World  Income  Portfolio  will  be 
transferred  to  the  Government  Securities 
Portfolio,  also  without  charge.  All 
contractowners  have  received  a 
prospectus  describing  the  policies  of  the 
Hudson  Trust  and  its  Portfolios  and 
have  all  information  needed  to  make  a 
decision  with  respect  to  reallocating  the 
respective  portion  of  their  Policy  Value. 

VVithin  five  (5)  days  after  the 
Substitution,  Equitable  Variable  also 
will  send  to  Contractowners  indirectly 
investing  in  the  World  Income  Portfolio 
written  notice  of  the  Substitution 
indicating  that  shares  of  the  World 
Income  Portfolio  have  been  eliminated 
and  shares  of  the  Government  Securities 
Portfolio  have  been  substituted. 
Equitable  Variable  will  include  in  such 
mailing  a  supplement  to  the  prospectus 
of  the  Hudson  Trust  that  discloses  the 
completion  of  the  Substitution  or  an 
updated  prospectus,  as  appropriate. 
Contractowners  will  be  advised  in  the 
Second  Notice  that  they  may  transfer 
the  Policy  Value  allocable  to  the 
Government  Seauities  Portfolio,  as 
substituted,  to  any  other  available 
Divisions  investing  in  the  other  Hudson 
Trust  Portfolios,  without  hmitation, 
without  charge  and  at  any  time.  The 
Substitution  will  not  be  counted  as  a 
transfer  under  any  contractual 
provisions  of  the  Equitable  Variable 
Contracts  that  limit  allowable  transfers. 
Following  the  Substitution, 
Contractowners  will  be  afforded  the 
same  contract  rights  that  they  currently 
have,  including  surrender  and  other 
transfer  rights  with  regard  to  amounts 
invested  under  the  Equitable  Variable 
Contracts. 

Applicants'  Legal  Analysis — Section 
26(b) 

1.  The  Applicants  request  that  the 
Commission  issue  an  order  under 
sections  17(b)  and  26(b)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
substitution  of  shares  of  the  Government 


Securities  Portfolio  for  shares  of  the 
World  Income  Portfolio. 

Section  26(b)  of  the  1940  Act  makes 
it  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer: 

*   •  •  to  substitute  another  security  for 
such  security  unless  the  Commission  shall 
have  approved  such  substitution.  The 
Commission  shall  issue  an  order  approving 
such  substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly  intended  by 
the  policy  and  provisions  of  this  title. 

3.  Equitable  believes  the  Substitution 
is  consistent  with  the  interests  of  the 
owners  of  the  Contracts.  Both  Portfolios 
have  the  same  underwriter  and 
investment  adviser.  Notwithstanding 
investments  in  different  instruments, 
their  investment  objectives  are 
substantially  similar  in  that  each  seeks 
high  current  income  consistent  with 
relative  stability  of  principal  through 
investment  in  fixed  income  securities. 
Additionally,  management  fees 
indirectly  paid  by  the  Contractowners 
after  the  Substitution  will  be  lower  than 
those  incurred  prior  to  the  Substitution. 

4.  Additionally,  the  Substitution  is 
expected  to  confer  economic  benefits  on 
Contractowners  because:  (a)  The  World 
Income  Portfolio's  expenses  and  net 
redemptions  are  expected  to  make  it 
increasingly  difficult  for  that  Portfolio  to 
achieve  competitive  results;  (b) 
operation  of  the  consolidated  Affected 
Portfolios  will  result  in  economies  of 
scale  and  reduced  operating  expenses  as 
a  result  of  lower  management  fees  paid 
by  the  Government  Securities  Portfolio; 
and  (c)  the  size  of  the  Government 
Securities  Portfolio,  its  competitive 
return  and  its  historically  higher  total 
return  and  yield  suggest  that  it  will  offer 
a  more  favorable  opportunity  for 
achieving  a  substantially  similar 
investment  objective  with  more 
competitive  results  that  the  World 
Income  Portfolio  has  been  able  to 
achieve,  relative  to  other  competitive 
funds. 

5.  The  Contracts  reserve  to  Equitable 
Variable  the  right  to  replace  the  shares 
of  one  Hudson  Trust  Portfolio  held  by 
the  Separate  Accounts  with  shares  of 
another  Hudson  Trust  Portfolio  or  with 
another  registered  investment  company, 
subject  to  Commission  approval.  The 
substitution  right  is  disclosed  in  the 
Separate  Accounts'  prospectuses. 

6.  Contractowners  will  incur  no 
transfer  fees  in  connection  with  the 
Substitution.  The  Substitution  will  have 
no  adverse  federal  income  tax 
consequences  for  the  Contractowners. 
Additionally,  the  Substitution  will  in  no 
way  alter  the  insurance  benefits  to 
Contractowners  or  the  contractual 


obligations  of  Equitable  Variable. 
Contractowners  will  continue  to  look  to 
Equitable  Variable  with  regard  to  their 
rights  under  the  Equitable  Variable 
Contracts. 

7.  AppUcants  consent  to  the  following 
terms  of  and  the  conditions  to  the 
issuance  of  an  order  granting  an 
exemption  under  section  26(b): 

a.  Snares  of  the  Government 
Securities  Portfolio  will  be  substituted 
for  shares  of  the  World  Income 
Portfolio,  whose  investment  objective  is 
substantially  similar  to  the  investment 
objective  of  the  Government  Securities 
Portfolio; 

b.  If  a  Contractowner  that  has 
allocated  premiums  to  the  World 
Income  Divisions  requests  a  reallocation 
of  shares  before  May  1, 1994,  the  Policy 
Value  of  the  Contractowner's  Equitable 
Variable  Contract  will  be  reallocated  for 
investment  to  another  Hudson  Trust 
Portfolio  selected  by  the  Contractowner 
at  no  cost  to  the  Contractowner; 

c.  The  Substitution  will,  in  all  cases, 
be  at  net  asset  value  of  the  resf)ective 
shares,  without  the  imposition  of  any 
transfer  or  similar  charge; 

d.  Any  expenses  and  transaction  costs 
triggered  by  the  redemption  in 
connection  with  the  Substitution  [e.g.. 
brokerage  commissions,  custodial  fees, 
accounting  fees,  etc.)  and  which  are 
reflected  in  the  net  asset  value  of  the 
World  Income  Portfolio  shares  will  be 
assumed  by  Equitable  as  the  sole 
remaining  shareholder  of  the  World 
Income  Portfolio.  Equitable  and 
Alliance  will  bear  all  other  expenses  of 
the  Substitution,  including  legal  and 
accounting  fees  and  expenses,  the  cost 
of  prospectus  disclosure,  this 
Application  and  Notices; 

e.  The  Substitution  will  not  be  treated 
as  a  transfer  for  purposes  of  any 
provisions  of  the  Equitable  Variable 
Contracts  that  limit  allowable  transfers; 

f.  The  Substitution  will  in  no  way 
alter  the  insurance  benefits  to 
Contractowners  or  the  contractual 
obligations  of  Equitable  Variable;  and 

g.  The  Substitution  will  not  alter  the 
tax  benefits  to  Contractowners  or  cause 
any  adverse  tax  consequences  to 
Contractowners. 

Applicants'  Legal  Analysis — Sections 
17(a)  and  17(b) 

1.  Applicants  also  request  an  order  of 
the  Commission  under  section  17(b)  of 
the  1940  Act  exempting  them  from  the 
provisions  of  section  17(a)  of  the  1940 
Act  in  connection  with  aspects  of  the 
Substitution  that  may  be  deemed  to  be 
prohibited  by  section  17(a).  Section 
17(a)(1)  of  the  1940  Act  prohibits  any 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
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person  of  such  person  acting  as 
principal,  from  selling  any  security  or 
other  property  to  that  company.  Section 
17(a)(2)  of  the  1940  Act  prohibits  such 
affiliated  persons  from  purchasing  any 
security  or  other  property  from  the 
registered  investment  company. 

2.  The  Substitution  may  result  in 
transactions  prohibited  by  section  17(a) 
because  of  affiliations  among  the 
Government  Securities  Divisions,  the 
World  Income  Divisions,  and  the 
corresponding  Trust  Portfolios.  The 
Substitution  specifically  may  be  deemed 
to  include  one  or  more  purchases  or 
sales  of  securities  between  the  World 
Income  Divisions  and  the  Government 
Securities  Portfolio  because  the  World 
Income  Divisions  will  purchase  shares 
of  the  Government  Securities  Portfolio 
with  the  securities  received  by  these 
Divisions  in  connection  with  the 
redemption  in-kind  of  shares  of  the 
World  Income  Portfolio.  Similar  issues 
may  arise  in  connection  with  the 
redemption  in-kind  itself  and  the 
consolidation  of  the  Divisions. 

3.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  shall, 
upon  application,  grant  an  order 
exempting  a  proposed  transaction 
otherwise  prohibited  by  Section  17(a)  if 
evidence  establishes  that:  (a)  The  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statements  and  reports  filed 
under  the  1940  Act;  and  (c)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  1940  Act. 
The  Applicants  represent  that  the 
proposed  Substitution  satisfies  these 
tests. 

4.  First,  the  terms  of  the  Substitution 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  Substitution  will 
be  effected  pursuant  to  the  Hudson 
Trust's  procedures  for  valuing  portfolio 
securities  and  portfolio  securities  of  the 
Affected  Portfolios  are  and  will  be 
valued  in  a  consistent  manner. 

Rule  17a-7  under  the  1940  Act 
permits  a  purchase  or  sale  transaction 
between  registered  investment   , 
companies  or  separate  series  of 
registered  investment  companies  which 
may  be  affiliated  persons,  or  affiliated 
persons  of  affiliated  persons,  solely  by 
reason  of  having  a  common  investment 
adviser  or  investment  advisers  which 
are  affiliated  persons  of  each  other, 
common  directors  and/or  common 
officers,  subject  to  certain  specified 


conditions.  However,  the  Substitution 
will  involve  the  redemption  by  the 
World  Income  Portfolio  of  securities  in- 
kind  rather  than  for  cash  and,  therefore, 
will  not  meet  the  requirements  of 
subsection  (a)  of  Rule  17a-7. 
Nevertheless,  the  Substitution  will 
comply  with  subsections  (b),  (c)  and  (d) 
of  Rule  17a-7  because  the  transactions: 
will  be  effected  at  the  independent 
current  market  price,  including,  where 
appropriate,  amortized  cost,  of  the 
securities  involved;  is  consistent  with 
the  policies  of  the  Government 
Securities  Portfolio  and  the  Government 
Securities  Divisions;  and  will  not 
involve  the  payment  of  any  brokerage 
commission,  fee  or  other  remuneration. 
Applicants  believe,  moreover,  that  the 
proposed  transactions  satisfy  the  intent 
of  Rule  17a-7  and  that,  consequently, 
there  will  be  no  overreaching  becau.se 
all  securities  redeemed  in-kind  and 
used  to  purchase  shares  of  the 
Government  Securities  Portfolio  will  be 
consistently  valued  for  all  purposes. 

5.  Second,  the  proposed  Substitution 
is  consistent  with  the  investment 
policies  of  both  Affected  Portfolios 
because  securities  received  by  the 
Separate  Account  from  the  World 
Income  Portfolio  from  redemptions  in- 
kind  will  be  selected  by  Alliance  to 
correspond  to  the  investment  policies  of 
the  Government  Securities  Portfolio. 

6.  Third,  the  Substitution  is  consistent 
with  the  general  purposes  of  the  1940 
Act  because  it  will  provide 
Contractowners  those  economic  and 
other  benefits  discussed  herein. 

Conclusion 

1.  Applicants  submit  that  the 
exemptive  relief  requested  under 
section  26(b)  of  the  1940  Act  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  [>olicies  and 
provisions  of  the  1940  Act. 

2.  Applicants  further  submit  that  the 
exemptive  relief  requested  under 
section  17(b)  is  appropriate  because  the 
terms  of  the  proposed  Substitution, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  with  the  Substitution,  as 
recited  in  their  registration  statements 
and  reports  filed  under  the  1940  Act, 
and  the  Substitution  is  consistent  with 
the  general  purposes  of  the  1940  Act. 

3.  Accordingly  the  Applicants  request 
that  the  Commission  grant  the  necessary 
exemptions  and  approvals  pursuant  to 


sections  17(b)  and  26(b)  of  the  1940  Act 
permitting  the  Substitution. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-1715  Filed  1-26-94;  8:45  am] 

BILUNO  COOe  S010-01-M 

[Release  No.  IC-20026;  612-6712] 

United  of  Omaha  Life  Insurance  Co.,  et 
at.;  Application  for  Exemption 

January  19, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

action:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  United  of  Omaha  Life 
Insurance  Company  ("United  of 
Omaha"),  United  of  Omaha  Separate 
Account  C  (the  "Variable  Account"), 
and  Mutual  of  Omaha  Investors 
Services,  Inc.  ("MOIS"). 
RELEVANT  ACT  SECTIONS:  Applicants  seek 
an  order  under  section  6(c)  of  the  Act 
granting  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Account, 
which  funds  individual  flexible 
payment  variable  deferred  annuity 
contracts  (the  "Policies"). 
FILING  DATE:  The  application  was  filed 
on  December  3,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  February  14, 
1994,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service. 

Hearing  requests  should  state  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  United  of  Omaha  Life 
Insurance  Company,  Mutual  of  Omaha 
Plaza,  Omaha,  Nebraska  68175. 
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FOR  FURTHER  INFORMATION  CONTACT:  C 
Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  504-2802.  or  Michael 
V.  Wible.  Special  Counsel,  at  (202)  272- 
2060,  OfGce  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORNIATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  United  of  Omaha  is  a  stock  life 
insurance  company  that  was 
incorporated  under  the  name  of  United 
Benefit  Life  Insurance  Company  under 
the  Laws  of  Nebraska  on  August  9. 1926. 
In  1981,  the  company  chang^  its  name 
to  United  of  Omaha  Life  Insurance 
Company.  United  of  Omaha  is  engaged 
principally  in  the  sale  of  life  insurance, 
accident  and  health  insurance,  and 
annuity  policies,  and  it  is  licensed  in  all 
states  (including  the  District  of 
Columbia)  other  than  New  York.  United 
of  Omaha  is  a  wholly-owned  subsidiary 
of  Mutual  of  Omaha  Insurance 
Company. 

2.  The  Variable  Account  was 
established  as  a  separate  investment 
account  under  the  laws  of  Nebraska  on 
December  1, 19Q3  pursuant  to  a 
resolution  of  United  of  Omaha's  Board 
of  Directors.  Under  Nebraska  law,  the 
assets  of  the  Variable  Account  are 
owned  by  United  of  Omaha  but  are  held 
separately  from  United  of  Omaha's  other 
assets  and  are  not  chargeable  with  any 
liabilities  arising  out  of  any  other 
separate  investments  account  or  any 
other  business  of  United  of  Omaha  that 
has  no  specific  and  determinable 
relation  to  or  dependence  upon  the 
Variable  Account.  The  income,  gains,  or 
lo.sses,  realized  or  unrealized,  from 
assets  allocated  to  the  Variable  Account 
are  credited  to  or  charged  against  the 
Variable  Account  without  regard  to 
other  income,  gains,  or  losses  of  United 
of  Omaha. 

3.  The  Variable  Account  will  invest  in 
shares  of  one  or  more  of  the  investment 
portfolios  of  the  Variable  Insurance 
Products  Fund,  the  Variable  Insurance 
Products  Fund  II.  the  Scudder  Variable 
Life  Investment  Fund,  and  such  other 
registered  investment  companies  as 
United  of  Omaha  may  make  available 
under  the  Policies  from  time  to  time 
(each,  a  "Fund").  Each  Fund  will  be  a 
diversified,  open-end  management 
investment  company,  and  may  have  a 
number  of  classes  or  series. 

4.  MOIS  will  serve  as  the  distributor 
and  principal  underwriter  of  certain  of 
the  Policies.  MOIS  is  registered  under 
the  Securities  Exchange  Act  of  1934  as 
a  broker-dealer,  and  is  a  member  of  the 


National  Association  of  Securities 
Dealers,  Inc.  Broker-dealers  other  than 
MOIS  may  also  serve  as  distributors  and 
principal  underwriters  of  certain  of  the 
Policies,  to  the  extent  the  Policies  are 
sold  through  alternate  distribution 
channels.  Any  such  other  brokei'-dealer 
will  be  registered  under  the  Securities 
Exchange  Act  of  1934,  and  will  be  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  The  requested 
order  would  apply  to  any  such  other 
broker-dealer. 

5.  The  PoUcies  may  be  purchased 
with  an  initial  purchase  payment  of 
S5000  on  a  non-tax  qualified  basis  or  in 
connection  with  retirement  plans  or 
individual  retirement  accounts  that 
qualify  for  favorable  federal  income  tax 
treatment.  A  Policy  owner  may  make 
additional  purchase  payments  of  at  least 
$500  each  at  any  time  prior  to  the 
annuity  starting  date.  A  Policy  owner 
can  allocate  net  purchase  payments  to 
United  of  Omaha's  Fixed  Account  and 
to  one  or  more  subaccounts  of  the 
Variable  Account.  The  minimum 
amount  that  may  be  allocated  is  $500. 
Several  annuity  payout  options  are 
available  to  Policy  owners.  In  the  event 
that  the  Policy  owner  dies  prior  to  the 
annuity  starting  date,  a  death  benefit  is 
payable. 

6.  United  of  Omaha  will  deduct  a 
Policy  fee  of  $30  each  Policy  year.  This 
charge  will  be  deducted  at  the  end  of 
each  Policy  year  prior  to  the  annuity 
starting  date  (and  upon  a  complete 
surrender)  to  compensate  United  of 
Omaha  for  the  administrative  services 
provided  to  Policy  owners.  Currently, 
this  fee  is  waived  if  the  Policy's 
accumulation  value  exceeds  $50,000. 
United  of  Omaha  also  deducts  a  daily 
administrative  expense  charge  from  the 
assets  of  each  subaccount  of  the 
Variable  Account.  This  charge  is  equal 
to  an  effective  annual  rate  of  .15%  of  the 
net  assets  of  the  subaccount.  United  of 
Omaha  imposes  no  charge  for  the  first 
twelve  transfers  in  any  Polic-y  year,  but 
may  impose  a  $10  fee  for  the  thirteenth 
and  each  subsequent  transfer.  A 
withdrawal  processing  fee  equal  to  the 
lesser  of  $25  or  2%  of  the  amount 
withdrawn  will  be  imposed  for  the 
second  and  each  subsequent  partial 
withdrawal  request  during  a  single 
Policy  year,  including  certain 
withdrawals  that  are  applied  to  provide 
annuity  payments.  However,  the 
withdrawal  processing  fee  will  not  be 
deducted  on  the  annuity  starting  date  if 
the  accumulation  value  is  applied  af^er 
the  second  Policy  anniversary  to 
provide  lifetime  annuity  payments. 
United  of  Omaha  does  not  anticipate 
making  any  profit  from  these  four 


charges,  none  of  which  will  be 
increased. 

7.  In  order  to  permit  investment  of  the 
entire  piuchase  payment  (net  of  any 
applicable  premium  tax  charge).  United 
of  Omaha  does  not  deduct  sales  charges 
at  the  time  of  investment.  However,  a 
contingent  deferred  sales  charge  of  up  to 
7%  is  imposed  on  certain  full  or  partial 
Pohcy  siirrenders  during  the  first  seven 
years  after  a  purchase  payment  is  made 
to  cover  expenses  relating  to  the  sale  of 
the  Policies,  including  commissions  to 
registered  representatives  and  other 
promotional  expenses.  During  the  first 
year  after  a  purchase  payment,  the 
withdrawal  charge  is  7%  of  the  amount 
withdrawn.  The  charge  declines  1%  per 
year  for  older  purchase  payments 
withdrawn,  and  becomes  6%  in  the 
eighth  and  subsequent  years.  Each  year, 
the  Policy  owner  can  withdraw  up  to 
10%  of  total  purchase  payments  (less 
any  previous  withdrawals),  without 
imposition  of  the  withdrawal  charge.  In 
addition,  the  withdrawal  charge  is 
waived  in  certain  cases.  United  of 
Omaha  does  not  anticipate  that  the 
withdrawal  charge  will  generate 
sufficient  revenues  to  pay  the  cost  of 
distributing  the  Policies.  If  this  charge  is 
insufficient  to  cover  the  distribution 
expenses,  the  deficiency  will  be  met 
from  the  general  account  assets  of 
United  of  Omaha,  which  may  include 
amounts  derived  from  the  charge  for 
mortality  and  expense  risks. 

8.  United  of  Omaha  seeks  to  impose 
a  daily  charge  to  compensate  it  for 
bearing  certain  mortality  and  expense 
ri.sks  in  connection  with  the  Policies. 
This  charge  is  equal  to  an  effective 
annual  rate  of  1.25%  of  the  value  of  the 
net  assets  in  the  Variable  Account,  and 
it  will  not  increase.  Of  that  amount, 
approximately  three-fourths  is 
attributable  to  mortality  risks,  and 
approximately  one-fourth  is  attributable 
to  expense  ri.sks.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks, 
the  loss  will  fall  on  United  of  Omaha. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  United  of  Omaha. 

9.  The  mortality  risk  borne  by  United 
of  Omaha  arises  from  its  obligation  to 
make  periodic  annuity  payments 
regardless  of  how  long  all  annuitants 
may  live  and  from  its  obligation  to  pay 
a  death  benefit  that  may  be  greater  than 
the  Policy's  accumulation  value.  The 
expense  risk  assumed  by  United  of 
Omaha  is  that  its  actual  administrative 
costs  will  exceed  the  amount  recovered 
through  the  administrative  charges. 
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Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  Act.  grant  exemptions  from  the 
provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
t}ie  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
state  further  that  the  proposed  mortality 
and  expense  risk  charge  is  consistent 
with  the  protection  of  investors  because 
it  is  a  reasonable  and  proper  insurance 

2.  Section  26(a)(2)(C)  of  the  Act 
provides  that  no  payment  to  the 
depositor  of,  or  principal  underwriter 
for,  a  registered  unit  investment  trust 
shall  be  allowed  the  trustee  or  custodian 
as  an  expense  except  compensation,  not 
exceeding  such  reasonable  amount  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
paj-ments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  Act.  Applicants  request 
an  exemptive  order  because  the 
proposed  mortality  and  expense  risk 
charge  is  not  a  bookkeeping  or 
administrative  charge  allowed  by 
sections  26(a)(2)  and  27(c)(2). 

3.  United  of  Omaha  represents  that 
the  mortality  and  expense  risk  charge  is 
a  reasonable  charge  to  compensate  it  for 
assuming  the  risk  that  annuitants  under 
the  Policies  will  live  longer  as  a  group 
than  had  been  anticipated  in  setting  the 
annuity  rates  guaranteed  in  the  Policies; 
for  the  risk  that  the  accumulation  value 
will  be  less  than  the  death  beneRt;  and 
for  the  risk  that  administrative  expenses 
will  be  greater  than  amounts  derived 
from  the  administrative  charges. 

4.  United  of  Omaha  represents  that 
the  charge  of  1.25%  for  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  United  of 
Omaha's  analysis  of  publicly  available 
information  about  similar  industry 


products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  United  of 
Omaha  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

5.  United  of  Omaha  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Policy  owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  United  of  Omaha  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

6.  United  of  Omaha  also  represents 
that  the  Variable  Account  will  only 
invest  in  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  a  plan 
under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  a  board  of 
directors  (or  trustees),  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
such  plan  under  Rule  12b-l. 

Applicants'  Conclusion 

Applicants  request  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  aiuiually  of  the  assets  of  the 
Variable  Account  for  the  assumption  of 
mortality  and  expense  risks  described 
herein.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

[FR  Doc.  94-1714  Filed  1-2&-94;  8:45  am) 
BILUNa  COOC  M1»-01-M 


[Investment  Company  Act  Rel.  No.  20030; 
812-8736] 

The  Alger  Fund,  et  al.;  Notice  of 
Application 

January  21, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 


APPLICANTS:  The  Alger  Fund  (the 
"Fund"),  any  future  series  thereof,  and 
any  registered  investment  company  for 
which  Fred  Alger  &  Company, 
Incorporated  serves  in  the  future  as 
principal  underwriter  or  for  which  any 
person  controlling,  controlled  by,  or 
under  common  control  with  Fred  Alger 
&  Company,  Incorporated  (within  the 
meaning  of  section  2(a)(9)  of  the  Act) 
may  in  the  future  serve  as  principal 
underwriter;  and  Fred  Alger  & 
Company,  Incorporated  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  amending 
previous  orders  that  granted  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act,  and 
rule  22C-1  thereunder. 
SUMMARY  OF  APPLICATION:  The  Fund 
previously  received  exemptive  orders 
that  permit  it  to  impose  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  shares,  and 
waive  the  CDSC  in  certain  instances. 
Applicants  now  seek  to  amend  the  prior 
orders  to  permit  the  Fund  to  waive  the 
CDSC  in  connection  with  redemptions 
effected  by  registered  investment 
advisers,  banks  and  trust  companies  and 
other  financial  institutions  exercising 
discretionary  authority  with  respect  to 
the  money  invested  in  Fund  shares  and 
on  redemptions  effected  by  registered 
investment  advisers  for  their  own 
account. 

FILING  DATE:  The  application  was  filed 
on  December  21,  1993  and  amended  on 
January  21.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  15. 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants.  The  Alger  Fund.  75  Maiden 
Lane.  New  York.  New  York  10038;  Fred 
Alger  k  Company,  Incorporated.  30 
Montgomery  Street,  Jersey  Qty,  New 
Jersey  07302. 
FOR  FURTHER  INFORMATION  CONTACT: 


I 
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Marc  Duffy,  Staff  Attorney,  at  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Fund  is  a 
series  company  currently  composed  of 
seven  series:  The  Alger  Money  Market 
Portfolio,  the  Alger  Income  and  Growth 
Portfolio,  the  Alger  Small  Capitalization 
Portfolio,  the  Alger  Growth  Portfolio, 
the  Alger  Balanced  Portfolio,  the  Alger 
MidCap  Growth  Portfolio,  and  the  Alger 
Leveraged  AllCap  Portfolio  (collectively, 
the  "Portfolios").  The  Distributor  is  the 
distributor  for  the  Fund. 

2.  In  1986,  the  Commission  issued  an 
order  to  the  Fund  to  permit  the  Fund  to 
impose  a  CDSC  on  certain  redemptions 
of  shares  of  the  Portfolios  and  waive  the 
CDSC  in  certain  instances  (the  "Prior 
Order").!  in  1987,  the  Prior  Order  was 
amended  to  include  an  additional 
waiver  category  (together  with  the  Prior 
Order,  the  "Prior  Orders"). 2  The  present 
application  seeks  to  expand  the 
circumstances  under  which  the  Fund 
may  waive  the  CDSC.  The  order  sought 
by  this  application  will,  if  issued, 
supersede  the  Prior  Orders. 

3.  No  CDSC  is  imposed  upon  the 
redemption  of  shares  of  a  Portfolio  to 
the  extent  that  the  net  asset  value  of  the 
shares  redeemed  does  not  exceed  (a)  the 
current  net  asset  value  of  shares 
purchased  more  than  six  years  prior  to 
the  redemption,  plus  (b)  the  current  net 
asset  value  of  shares  purchased  through 
reinvestment  of  dividends  or  capital 
gains  distributions,  plus  (c)  increases  in 
the  net  asset  value  of  the  shares  above 
purchase  payments  made  with  respect 
to  a  Portfolio  during  the  preceding  six 
years.  The  amount  of  the  CDSC  depends 
on  the  number  of  years  that  the 
shareholder  has  held  the  shares  from 
which  an  amount  is  being  redeemed. 
The  Fund  assesses  no  CDSC  on 
exchanges  of  shares  among  Portfolios. 

4.  In  accordance  with  the  terms  of  the 
Prior  Orders,  the  Fund  waives  the  CDSC 
on  the  following  redemptions:  (a)  Any 
partial  or  total  redemption  of  shares  of 

a  shareholder  who  dies  or  becomes 


<  Investment  Company  Act  Release  No.  152S8 
(Sept.  S.  1966)  (notice)  and  1S404  (Nov.  7. 1986) 
(order). 

'Investment  Company  Act  Release  No.  16122 
(Nov.  12, 1987)  (notice)  and  16170  (Dec.  10.  1987) 
(order) 


disabled,  so  long  as  the  redemption  is 
requested  within  one  year  of  death  or 
initial  determination  of  disability;  (b) 
any  partial  or  complete  redemption  in 
connection  with  certain  distributions 
from  Individual  Retirement  Accounts 
("IRAs")  or  other  qualified  retirement 
plans;  (c)  redemptions  effected  pursuant 
to  the  Fund's  automatic  cash 
withdrawal  plan  of  amounts  up  to  2% 
of  the  value  of  a  shareholder's  shares  in 
a  Portfolio  at  the  time  the  withdrawal 
plan  commences;  (d)  redemptions 
effected  by  (i)  employees  of  Alger 
Associates,  Inc.  an.d  its  subsidiaries,  (ii) 
IRAs,  Keogh  plans  and  employee  benefit 
plans  for  those  employees,  and  trusts  of 
which  those  individuals  are 
beneficiaries,  as  long  as  orders  for  the 
Fund's  shares  on  behalf  of  those 
individuals  and  trusts  are  placed  by  the 
employees;  (e)  redemptions  effected  by 
(i)  accounts  managed  by  investment 
advisory  subsidiaries  of  Alger 
Associates,  Inc.  that  are  registered  under 
the  Investment  Advisers  Act  of  1940,  (ii) 
employees,  participants  and 
beneficiaries  of  those  accounts,  (iii) 
IRAs,  Keogh  plans  and  employee  benefit 
plans  for  those  employees,  participants 
and  beneficiaries  and  (iv)  spouses  and 
minor  children  of  those  employees, 
participants  and  beneficiaries  as  long  as 
orders  for  the  Fund's  shares  are  placed 
by  the  employees,  participants  and 
beneficiaries;  (0  redemptions  effected 
by  directors  or  trustees  or  any 
investment  company  for  which  Alger 
Associates,  Inc.  or  any  of  its  subsidiaries 
serves  as  investment  adviser  or 
distributor;  (g)  redemptions  effected  by 
an  investment  company  registered 
under  the  Act  in  connection  with  the 
combination  of  the  investment  company 
with  the  Fund  by  merger,  acquisition  of 
assets  or  by  any  other  transaction;  (h) 
redemptions  effected  pursuant  to  the 
Fund's  right  to  liquidate  involuntarily  a 
shareholder's  account  in  any  PortfoUo 
with  a  current  value  of  less  than  $250; 
and  (i)  redemptions  of  shares  of  the 
Portfolios  held  through  defined 
contribution  plans  with  respect  to 
which  Fred  Alger  Management,  Inc.  or 
an  affiliate  thereof  provides  certain  non- 
fiduciary  services. 

5.  The  Fund  also  offers  a  one-time 
only  reinvestment  privilege  under 
which  a  shareholder  who  redeems 
shares  subject  to  the  CDSC  and  reinvests 
the  proceeds  of  the  redemption  within 
30  days  after  the  redemption  will 
receive  a  credit  against  the  amount  of 
the  CDSC  paid.  The  percentage  of  the 
CDSC  credited  to  the  shareholder  is  the 
same  as  the  percentage  of  the 
redemption  proceeds  that  are 


reinvested.  The  Distributor  will  pay  any 
credit  from  its  own  assets. 

6.  In  the  present  application, 
applicants  also  propose  to  waive  the 
QDSC  on  redemptions  effected  by 
registered  investment  advisers,  banks 
and  trust  companies  and  other  financial 
institutions  exercising  discretionary 
authority  with  respect  to  the  money 
invested  in  Fund  shares  and  on 
redemptions  effected  by  registered 
investment  advisers  for  their  own 
account. 

Applicants*  Legal  Analysis 

1.  The  requested  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
believe  that  the  additional  waiver  is 
appropriate  because  shares  of  a  Portfolio 
with  respect  to  which  the  CDSC  would 
be  waived  are  purchased  with  little  or 
no  selling  effort  or  expense.  In  addition, 
the  waiver  will  encourage  sales  of  the 
Fund's  shares  which  will  be  beneficial 
to  all  the  Fund's  shareholders. 

2.  Waiving  the  CDSC  is  consistent 
with  the  policies  underlying  section 
22(d)  of  the  Act,  which  prohibits  an 
investment  company  registered  under 
the  Act  horn  selling  its  redeemable 
securities  other  than  at  a  current  public 
offering  price  described  in  the 
company's  prospectus.  The  waiver  will 
not  result  in  the  occurrence  of  any  of  the 
abuses  to  which  section  22(d)  is 
directed  and  will  not  harm  the  Fund  or 
its  shareholders  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

Applicants*  Condition 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (November  2, 1988), 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-1711  Filed  1-26-94;  8:45  ami 
BILUNO  COM  Mie-11-M 


[Release  No.  IC-20028;  812-7913] 

The  Laurvi  Funds,  Inc.,  et  al.;  Notic«  of 
Application 

January  19, 1994. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
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ACTKM:  Notice  of  application  for 

exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  The  Laurel  Funds,  bic. 
("Laurel  Fund");  The  Boston  Company 
Fund  (TBC  Fund");  The  Boston 
Company  Investment  Series  ("TBQS 
Fund");  and  The  Boston  Company  Tax- 
Free  Municipal  Fiinda  ("TBCTF  Fund") 
(together,  the  "Funds");  Frank  Russell 
Investment  Management  Company 
("FRIMCo"};  Mellon  Bank.  N.A. 
("Mellon  Bank");  Russell  Fund 
Distributors,  Inc.  ("RFD"),  and  Funds 
Distributor,  Inc.  ("FDF  and  together 
with  RFD,  the  "Distributors"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32).  2(a)(35), 
18(f)(1).  lQ{g).  18(i),  22(c).  and  22(d)  and 
rule  22C-1. 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  to  permit  the  Ftmds  to 
issue  an  unlimited  number  of  classes  of 
shares  rep- -renting  interest  in  the  same 
portfolio  of  securities,  and  assess  a 
contingent  deferred  sales  charge 
("CDSC')  on  certain  redemptions  of 
shares,  and  waive  the  CDSC  in  certain 
instances. 

FIUNG  DATES:  The  application  was  filed 
on  May  4,  1992,  and  amended  on 
August  24.  1992,  November  20, 1993, 
February  19,  1993.  May  20, 1993.  and 
January  19, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  14,  1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant'  'n  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persoiis  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  N\V,  Washington,  DC  20549. 
Applicants:  The  Laurel  Funds,  Inc., 
Frank  Russell  Investment  Management 
Company,  and  Russell  Fund 
Distributors.  Inc..  909  A  Street.  Tacoma, 
Washington  98402;  Mellon  Bank,  N.A., 
One  Mellon  Bank  Center,  Pittsburgh, 
Pennsylvania  15258;  Fund  Distributors, 
Inc.,  CJne  Exchange  Place,  Boston, 
Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney,  at  (202)  272- 


2511,  or  C  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MPORMATION:  The 
following  is  a  siimmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Laurel  Fund  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company.  Laurel  presently  consists  of 
the  following  separate  investment 
portfolios:  The  Laurel  Funds,  Inc., 
Laurel  Prime  Money  Market  I  Portfolio, 
Laurel  U.S.  Treasury  Money  Market  I 
Portfolio,  Laurel  Tax-Exempt  Money 
Market  I  Portfolio,  Laurel  Prime  Money 
Market  n  Portfolio,  Laurel  Government 
Money  Market  n  Portfolio,  Laurel  U.S. 
Treasury  Money  Market  n  PortfoHo, 
Laurel  Stock  Portfolio,  Laurel  Ginnie 
Mae  Portfolio,  Laurel  Intermidate 
Income  Portfolio,  Laurel  Short-Term 
Bond  Fund  Portfolio,  Laurel  Tactical 
Asset  Allocation  PortfoHo.  Laurel  U.S. 
Treasury  Only  Money  Market  Portfolio. 
Laurel  S&P  500  Slock  Index  Portfolio. 
Laurel  Balanced  Portfolio,  Laurel 
Midcap  Stock  Portfolio,  Laurel  Bond 
Market  Index  Portfolio,  and  Laurel 
European  Portfolio. 

2.  FRIMCo  is  the  administrator,  and 
the  RFD  is  the  distributor  of  Laurel 
Fund.  Mellon  Bank  is  Laurel  Fund's 
investment  adviser,  custodian,  and 
transfer  agent. 

3.  TBC  Fund,  TBQS  Fund,  and 
TBCTF  Fund  are  Massachusetts 
business  trusts.  TBC  Fund  presently 
consists  of  the  following  series:  Capital 
Appreciation  Fund,  Special  Growth 
Fund,  Government  Money  Fund,  Cash 
Management  Fund,  Managed  Income 
Fund,  Asset  Manager's  Fund,  and 
Intermediate  Term  Government 
Securities  Fund.  TBQS  Fund  presently 
consists  of  the  following  series: 
International  Fund,  Short-Term  Bond 
Fund,  Asset  Allocation  Fund,  and 
Contrarian  Fund.  TBCTF  Fund  consists 
of  the  Massachusetts  Tax-Free  Money 
Fund.  Massachusetts  Tax-Free  Bond 
Fund,  Tax-Free  Money  Fund.  Tax-Free 
Bond  Fund,  California  Tax-Free  Money 
Fund.  California  Tax-Free  Bond  Fund, 
New  York  Tax-Free  Money  Fund,  and 
New  York  Tax-Free  Bond  Fund.  The 
Boston  Company  Advisors,  Inc.  is  the 
investment  adviser  for,  and  FEM  is  the 
Distributor  for  TBC  Fund.  TBQS  Fund, 
and  TBCTF  Fund.  The  Boston  Company 
Advisors.  Inc.  is  an  indirect  subsidiary 
of  Mellon  Bank  Corporation. 

4.  Applicants  request  that  the  relief 
granted  hereby  apply  to  all  existing  and 


future  portfolios  of  Laurel  Fund.  TBC 
Fund.  TBCIS  Fund,  and  TBCTF  Fund 
(the  "Portfolios"),  and  to  all  future 
registered  investment  companies 
distributed  by  RFD  or  FDI,  or  for  which 
Mellon  Bank  serves  in  the  future  as 
investment  adviser,  or  for  which  any 
person  controlling,  controlled  by,  or 
under  common  control  %vith  Mellon 
Bank  (within  the  meaning  of  section 
2(a)(9)  of  the  Act)  may  in  the  future 
serve  as  investment  adviser.  Any  such 
future  investment  companies  that  rely 
on  the  requested  relief  will  abide  by  all 
of  the  representations  and  conditions  to 
the  application. 

5.  The  Portfolios  consist  of  both 
money  market  funds  and  non-money 
market  funds.  Shares  of  the  Portfolios 
are  sold  and  redeemed  daily  at  net  asset 
value  without  a  sales  or  redemption 
charge.  The  Funds  have  adopted  plans 
pursuant  to  rule  I2l>-1  under  the  Act  for 
using  up  to  0.35%  of  each  Portfolio's  net 
assets  annually  to  aid  in  the  distribution 
of  their  shares. 

6.  Applicants  propose  to  create  a 
multi-class  distribution  system  (the 
"Multi-Class  System").  The  Funds  will 
create  an  unlimited  numb«'  of 
additional  classes  of  shares  in  some  or 
all  of  their  existing  and  future 
Portfolios.  Shares  will  be  issued  in 
connection  with  either  a  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act 
(the  "12b-l  Plan")  and/or  a  non-rule 
12b-l  administrative  plan  (the 
"Administrative  Plan,"  and  collectively 
with  the  12b-l  Plan,  the  "Plans"). 

7.  With  respect  to  each  class  of  shares, 
the  Funds  will  enter  into  a  12b-l  Plan 
agreement  and/or  an  Administrative 
Plan  agreement  (the  "Plan  Agreements") 
with  groups,  organizations  or 
institutions  ("Organizations")  to 
provide  certain  services  to  the  clients, 
members,  or  customers  of  such 
Organizations  who  benePicially  own 
shares  offered  in  connection  with  a 
particular  class  ("Class  Shareholders"). 

8.  The  services  to  be  provided  by 
Organizations  to  their  Class 
Shareholders  under  the  12b-l  Plan 
could  include:  providing  facilities  to 
answer  questions  from  prospective 
investors  about  the  Funds;  receiving  and 
answering  correspondence,  including 
requests  for  prospectuses  and 
statements  of  additional  information; 
preparing,  printing,  and  delivering 
prospectuses  and  shsreholder  reports  to 
prospective  Class  Shareholders; 
complying  with  federal  and  state 
securities  laws  pertaining  to  the  sale  of 
shares;  and  assisting  investors  in 
completing  application  forms  and 
selecting  dividend  and  other  account 
options. 
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9.  The  services  to  be  provided  by 
Organizations  to  their  Class 
Shareholders  under  the  Administrative 
Plan  could  include:  receiving, 
aggregating,  and  processing  Class 
Shareholder  orders;  sweep  program 
servicing;  shareholder  sub-accounting; 
providing  and  maintaining  elective 
Class  Shareholder  services  such  as 
check  writing  and  wire  transfer  services; 
providing  and  maintaining  pre- 
authorized  investment  plans;  periodic 
communications  with  Class 
Shareholders;  acting  as  the  sole 
shareholder  of  record  and  nominee  for 
Class  Shareholders;  maintaining 
account  records  for  Class  Shareholders; 
answering  questions  and  handling 
correspondence  from  Class 
Shareholders  about  their  accounts; 
issuing  confirmations  for  transactions 
by  Class  Shareholders;  and  similar 
account  administrative  services. 

10.  The  services  provided  pursuant  to 
the  Plans  will  augment  or  replace  (and 
not  be  duplicative  of)  the  services  to  be 
provided  to  the  Portfolios  by  Mellon 
Bank,  the  Distributors,  or  FRIMCo. 
Applicants  propose  to  "unbundle" 
services  provided  to  the  Portfolios  to 
permit  Organizations  to  select  services 
they  wish  to  provide  to  their  Class 
Shareholders,  with  such  services  to  be 
tailored  to  their  Class  Shareholders' 
needs. 

11.  With  respect  to  each  class  of 
shares,  a  Portfolio  will  pay  an 
Organization  for  its  services  and 
assistance  in  accordance  with  the  terms 
of  its  Plan  and  related  Plan  Agreement 
("Plan  Payments")  and  the  expense  of 
such  payments  will  be  borne  entirely  by 
the  owners  of  the  class  of  shares  of  the 
Portfolio  to  which  each  Plan  Agreement 
relates.  Plan  Payments  will  not  exceed 
0.50%  per  year  of  the  average  daily  net 
asset  value  of  shares  owned  by  Class 
Shareholders  covered  by  such  Plan 
Agreement.  In  addition,  for  any 
Organization  having  both  a  12b-l  Plan 
and  Administrative  Plan,  aggregate  Plan 
Payments  will  not  exceed  1.00%  per 
year.  Such  maximum  Umits  on  Plan 
Payments  might  be  increased  in  the 
future,  upon  compliance  with  the 
provisions  of  the  related  Plan,  but  will 
not  be  increased  over  the  limits  stated 
above  unless  the  requested  exemptive 
order  is  amended,  or  a  no-action 
position  obtained  from  the  SEC  staff 
permitting  such  increase. 

12.  Applicants  at  all  times  will 
comply  with  Article  III,  section  26  of  the 
Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  E)ealers,  Inc., 
as  amended,  with  respect  to  asset-based 
distribution  charges. 

13.  All  expenses  of  the  Funds  that 
cannot  be  attributed  directly  to  any  one 


Portfolio  ("Fund  Expenses")  will  be 
allocated  to  each  Portfolio  based  on  the 
relative  net  assets  of  such  Portfolio. 
Fund  Expenses  could  include,  for 
example,  directors'  fees  and  expenses, 
audit  and  legal  fees,  insurance 
premiums,  SEC  and  state  blue  sky 
registration  fees,  and  dues  paid  to 
organizations  such  as  the  Investment 
Company  Institute. 

14.  Certain  expenses  may  be 
attributable  to  a  Portfolio,  but  not  to  a 
particular  class  ("Portfolio  Expenses"). 
Portfolio  Expenses  will  be  allocated  to 
a  class  based  upon  the  relative 
percentage  of  net  assets  of  such  class. 
Portfolio  expenses  could  include,  for 
example,  advisory  fees,  accounting  fees, 
custodian  fees,  and  fees  related  to 
preparation  of  separate  docimients  of 
the  Portfolio.  In  addition,  the  gross 
income  of  each  Portfolio  will  be 
allocated  on  a  pro  rata  basis  to  each 
class  based  on  the  relative  net  assets  of 
each  class,  and  then  divided  by  the 
number  of  outstanding  shares  in  each 
class. 

15.  In  addition  to  the  cost  of  Plan 
Payments,  each  class  will  bear  certain 
expenses  attributable  specifically  to 
such  class,  as  set  forth  in  Condition  1 
("Class  Expenses").  The  determination 
of  which  Class  Expenses  will  be 
allocated  to  a  particular  class  and  any 
subsequent  changes  thereto  will  be 
determined  by  the  Board  of  Directors  of 
the  Fund  in  the  manner  described  in 
Condition  3. 

16.  The  Funds'  investment  adviser 
may  choose  to  reimburse  or  waive  Class 
Expenses  on  certain  classes  on  a 
voluntary,  temporary  basis.  The  amount 
of  Class  Expenses  waived  or  reimbursed 
by  the  investment  adviser  may  vary 
from  class  to  class.  Class  Expenses  are 
by  their  nature  specific  to  a  given  class 
and  obviously  expected  to  vary  from 
one  class  to  another.  Applicants  thus 
believe  that  it  is  acceptable  and 
consistent  with  shareholder 
expectations  to  reimburse  or  waive 
Class  Expenses  at  different  levels  for 
different  classes  of  the  same  portfolio. 

17.  In  addition,  the  investment 
adviser  may  waive  or  reimburse  Fund 
Expenses  and/or  Portfolio  Expenses 
(with  or  without  a  waiver  or 
reimbursement  of  Class  Expenses)  but 
only  if  the  same  proportionate  amount 
of  Fund  Expenses  and/or  Portfolio 
Expenses  are  waived  or  reimbursed  for 
each  class.  Thus,  any  Fund  Expenses 
that  are  waived  or  reimbursed  would  be 
credited  to  each  class  of  a  Portfolio 
based  on  the  relative  net  assets  of  the 
classes.  Similarly,  any  Portfolio 
Expenses  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  that 
Portfolio  according  to  the  relative  net 


assets  of  the  classes.  Fund  Expenses  and 
Portfolio  Expenses  apply  equally  to  all 
classes  of  a  given  Portfolio.  Accordingly, 
it  may  not  be  appropriate  to  waive  or 
reimburse  Fund  Expenses  or  Portfolio 
Expenses  at  different  levels  for  different 
classes  of  the  same  Portfolio. 

18.  Dividends  paid  to  each  class  of 
shares  will  be  declared  and  paid  on  the 
same  days  and  at  the  same  times,  and 
except  as  noted  below,  will  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts.  Because 
diff^erent  Plan  Payments  and  Class 
Expenses  may  be  borne  by  each  class  of 
shares,  the  net  income  of  (and  dividends 
payable  to)  each  class  may  be  different 
from  the  net  income  of  the  other  classes 
of  shares  of  a  Portfolio. 

19.  Applicants  also  request  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  22(c)  and  22(d).  of  the  Act  and 
rule  22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of 
shares,  and  waive  the  CDSC  in  certain 
instances.  The  amount  of  the  CDSC 
charged  will  vary,  depending  on  the 
length  of  time  shares  have  been  held. 

20.  The  CDSC  typically  will  range 
from  4%  to  6%  (but  can  be  higher  or 
lower)  on  shares  redeemed  in  the  first 
year  of  purchase  and  will  be  reduced, 
typically  at  a  rate  of  1%  per  year  over 
the  applicable  CDSC  period,  so  that 
redemptions  of  shares  held  after  that 
period  will  not  be  subject  to  a  CDSC. 

21.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  purchased  in 
connection  with  the  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of  a 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  i>eriod.  In  determining  whether  a 
CDSC  is  applicable,  a  redemption  will 
be  made  first  of  shares  derived  from 
reinvestment  of  distributions,  second  of 
shares  purchased  prior  to  the  CDSC 
period,  and  third  of  shares  purchased 
during  the  CDSC  period. 

22.  The  Portfolios  will  waive  the 
CDSC  on  redemptions:  (a)  following  a 
shareholder's  death  or  disability,  as 
defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code,  (b)  in 
connection  with  distributions  from  an 
individual  retirement  account  or  other 
qualified  retirement  plan  following 
death,  total  or  permanent  disability,  or 
reaching  retirement  age,  and  (c)  in 
whole  or  in  part  in  connection  with 
shares  sold  to:  (i)  Customers  of  Mellon 
Bank  Corporation,  its  subsidiaries,  and 
affiliates  ("Mellon  Bank  Corp."),  and 
The  Boston  Company,  its  subsidiaries 
(including  The  Boston  Company 
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Advisors,  Inc.)  and  affiliates  ("The 
Boston  Company"),  (ii)  directors  and 
officers  of  the  Funds,  and  (ill) 
employees  and  retirees  of  Mellon  Bank 
Corp.,  The  Boston  Company,  the 
Distributors,  and  FRIMCo,  as  disclosed 
in  the  registration  statement  for  the 
class. 

Applicants'  Legal  Analysis: 

1.  Applicants  seek  an  oxemptive  order 
to  the  extent  that  the  Multi-Class  System 
might  be  deemed  to  (a)  result  in  a 
'senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act,  and  thus  be 
prohibited  by  section  18(fKl);  and  (b) 
violate  the  equal  voting  provisions  of 
section  18f')  of  the  Act. 

2.  Section  18  is  intended  to  prevent 
investment  companies  h^om  issuing 
excessive  amounts  of  senior  securities 
:nd  thereby  increasing  unduly  the 

peculative  character  of  their  junior 
;ecurities,  or  from  operating  without 
adequate  assets  or  reserves.  The 
proposed  arrangement  does  not  involve 
sorrowings  and  does  not  affect  the 
i'ortfoUos'  existing  assets  or  reserves, 
^or  wdll  the  proposed  arrangement 
ncrease  the  speoilative  character  of  the 
ihares  of  a  Portfolio  since  all  shares  will 
jartidpate  pro  rata  in  all  of  a  Portfolio's 
noMne  and  expenses,  with  the 
ixception  of  Ptan  Payments  and  Qass 
Expenses. 

3.  The  proposed  allocation  of 
;xpenses  and  voting  rights  is  equitable 
md  will  not  discriminate  against  any 
n"oup  of  shareholders.  Further,  since  all 
ihares  of  a  :  :<rtfolio  will  be  redeemable 
It  all  times,  no  class  of  shares  will  have 
uiy  prefierence  or  priority  in  the  usual 
>ense  (that  is,  no  class  will  have 
iistribution  or  Uquidation  preferences 
ivill  resp>ect  to  particular  assets,  and  no 
:lass  will  be  protected  by  any  reserve  or 
>ther  account). 

4.  Applicants  believe  that  the 
m  position  of  the  CDSC  is  fair, 
xinsistent  with  the  policy  and 
jrovisions  of  the  Act,  and  in  the  best 
nterest  of  those  shareholders  on  whom 
t  is  imposed.  Shares  sold  subject  to  a 
IDSC  will  be  designed  to  permit  the 
nvestor  to  purchase  shares  without  the 
issessment  of  a  front-end  sales  load,  and 
It  the  same  time  permit  the  Distributors 
o  pay  seoirities  dealers  selling  shares 

>f  a  class  a  commission  on  the  sale  of 
hose  shares.  !*roceeds  from  the  CDSC 
vill  be  used  in  whole  or  in  part  to 
lefray  the  expenses  of  the  Distributors 
ind  of  the  selling  broker-dealers  relating 
o  providing  distribution-related 
ervices  to  the  investor  choosing  those 
:lasses. 


Applicants'  Conditions 

If  the  requested  order  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  same 
portfolio  of  investments,  and  be 
identical  in  all  respects,  except  for 
differences  related  to:  (a)  Certain  Class 
Expenses,  which  are  limited  to:  (i) 
Transfer  agent  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares:  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expense  of  the  Funds' 
administrator  and  other  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  (vi)  litigation  or  other  legal 
expenses  relating  solely  to  one  class  of 
shares;  (vii)  directors'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  and  (viii)  organizational 
expenses  incurred  to  establish  a 
particular  class  of  shares;  (b)  expenses 
assessed  to  a  class  pursuant  to  a  12b- 

1  Plan  or  Administrative  Plan;  (c)  voting 
rights  as  to  matters  exclusively  affecting 
one  class  of  shares;  (d)  dividend  and  net 
asset  value  differences  reflecting 
different  Plan  Payments  and  Cl^ 
Expenses;  (e)  class  designation;  and  (f) 
exchange  privileges.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 
by  the  SEC  pursuant  to  an  amended 
order. 

2.  The  directors  of  the  Funds, 
including  a  majority  of  the  iiKiependent 
directors  will  approve  the  offering  of 
different  classes  of  shares  pursuant  to 
the  Multi-Class  System.  The  minutes  of 
the  meetings  of  the  directors  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  %vill 
reflect  in  detail  the  reasons  for  the 
directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  the  Funds,  the 
Portfolios,  and  shareholders. 

3.  The  initial  determination  of  the 
Qass  Expenses,  if  any.  that  will  be 
allocated  to  a  particular  class  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
board  of  directors  of  the  Funds, 
including  a  majority  of  Ibe  independent 
directors.  Any  person  authorized  to 


direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Portfoho  to 
meet  Class  Expenses  shall  provide  to  the 
board  of  directors,  and  the  directors 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors, 
pursuant  to  their  fiduciary 
responsibiUties  under  the  Act  and 
otherwise,  will  monitor  the  Portfolios 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
investment  adviser  and  distributor  of 
the  Funds  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  investment  adviser  and  the 
distributor  at  their  own  cost  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
man^ement  investment  company. 

5.  The  Distributors  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  ell 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  such  standards. 

6.  The  Administrative  Plans  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  imder  the 
Administrative  Plans  and  12b-l  Plans 
and  the  related  Plan  Agreements 
complying  with  paragraphs  (b)(3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  jiistiiy  any 
distributicHi  or  servicing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  directors  to 
justify  any  fee  attribut^le  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  directors  in 
the  exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Portfolio  with 
respect  to  a  class  of  shares  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  per  share  amount  as 
dividends  paid  by  that  Portfolio  with 
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respect  to  each,  other  class  of  shares  of 
the  Portfolio,  except  that  Plan  Payments 
made  by  a  class  under  its  Plan  and  any 
Class  Expienses  will  be  borne 
exclusively  by  the  affected  class. 

9.  The  methodology  and  procedure* 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
applicants,  which  report  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  maimer.  On  an 
ongoing  basis,  tha  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Dcpert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  a  regional  office  of  the 
SEC.  Authorized  staff  members  will  be 
limited  to  the  director,  an  associate 
director,  the  chief  accountant,  the  chief 
finaricial  analyst,  an  assistant  director, 
and  any  regional  administrators  or 
associate  and  assistant  administrators. 
TTie  initial  report  of  the  Expert  is  e 
"Special  Purpose"  report  on  the  "Design 
of  a  System"  as  defined  and  described 
in  Statement  of  Auditing  Standards 
("SAS")  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA")  and  the  ongoing  reports  will 
be  "reports  on  pohcies  and  procedures 
placed  in  operation  and  tests  of 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA.  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions  of  the 
various  classes  of  shares  and  the  prop)er 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in 
Condition  9  above  and  will  be 


concurred  with  by  the  Expert,  or  an 
appropriate  substitnte  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  report  referred  to  in  that 
condition.  Applicants  will  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

11.  The  prospectuses  of  each  class  of 
a  Portfolio  will  include  a  statement  to 
the  effect  that  a  salesperson  and  any 
other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
shares  may  receive  diffe^nt 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
the  Portfolio. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted,  and  the 
duties  and  responsibilities  of  the 
directors  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines  to 
be  furnished  to  the  directors. 

13.  A  Portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  and  exchange  privileges  (if  any) 
applicable  to  eadb  class  of  shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  Any  shareholder  report 
to  a  class  of  shares  which  contains 
expense  and  performance  data  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  of  that  Portfolio.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Portfolio,  it  also  will  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
of  a  Portfolio.  The  information  provided 
by  applicants  for  publication  in  any 
newspaper  or  similar  listing  of  a 
Portfolio's  net  asset  value  or  public 
offering  price  wUl  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  SEC  approval, 
authorization  of,  or  acquiescence  in  any 
particular  level  of  payments  that  a 
Portfolio  may  make  to  Organizations 
pursuant  to  any  Plan  in  reliance  on  the 
exemptive  order. 

15.  Applicants  will  comply  with 
proposed  rule  6c-10  under  the  Act, 
(Investment  Company  Act  Release  No. 


16619  (Novwnber  2,  1988)),  as  such  rule 
is  currently  proposed  and  as  it  may  be 
repropose^,  adopted,  or  amended. 

For  the  SEC  by  the  Division  of  Investment 
Managoment,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-1710  Filed  1-26-M;  8:45  am) 

BILUNO  COM  WIO-OI-tMTM 


IsstMT  Daisting;  Applicalion  To 
Withdraw  From  Listing  and 
Registration;  (Material  Sciences 
Corporation,  Common  Stools,  $0.02  Par 
Value)  RIa  No.  1-8803 

January  21, 1994.  « 

Material  Sciences  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  appUcation 
for  withdrawing  this  security  n-om 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  October  15,  1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may.  on  or 
before  February  11,  1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
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Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-1712  Filed  1-26-94;  8:45  am) 

BILUNG  COOe  M10-01-M 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2694; 
Am<tt.2] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  January  7, 
1994,  to  include  Pulaski  County  in  the 
State  of  Missouri  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding  which 
r>ccurred  November  13-19, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Missouri 
counties  of  Camden,  Maries,  and  Miller 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
appUcations  for  physical  damage  is 
January  31, 1994,  and  for  economic 
injury  the  deadline  is  September  1. 
1994. 

The  economic  injury  number  for 
Missouri  is  813300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  13, 1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-1743  Filed  1-26-94;  8:45  ami 
BiLUNC  cooc  aoas-oi-MtTiM 


Helena  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Helena  District 
Advisory  Council  will  hold  a  public 
meeting  beginning  at  12  p.m.  on 
Thursday,  February  17th,  and 
adjourning  at  2  p.m.  Friday,  February 
18, 1994.  This  meeting  will  be  held  at 
the  Montana  Club,  24  West  6th  Avenue, 
Helena,  Montana,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Jo  Alice  Mospan,  District  Director,  U.S. 
Small  Business  Administration,  301 


South  Park,  Drawer  10054,  Helena, 
Montana  59626-0054.  (406)  449-5381. 

Dated:  January  13, 1994. 
Dorothy  A.  Overal. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  94-1741  Filed  1-26-94;  8:45  am) 
BILUNG  cooc  M2S-01-M 


Providence  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  at  8  a.m.  on  Tuesday,  February 
8, 1994,  at  the  U.S.  Small  Business 
Administration,  380  Westminster  Street, 
room  511.  Providence,  Rhode  Island,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Joseph  P.  Loddo,  District  Director,  U.S. 
Small  Business  Administration,  380 
Westminster  Street,  Providence,  Rhode 
Island  02903,  (401  528-4580). 

Dated:  January  21, 1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

(FR  Doc.  94-1742  Filed  1-26-94;  8:45  ami 

BILUNO  CODE  802S-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Todds  Tavern, 
Spotsylvania  County,  VA,  California 
Pines,  Modoc  County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Todds  Tavern, 
located  in  Spotsylvania  County, 
Virginia,  and  the  California  Pines 
property,  located  in  Modoc  County. 
California,  are  affected  by  Section  10  of 
the  Coastal  Barrier  Improvement  Act  of 
1990  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  to  the 
RTC  until  April  27. 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person: 
Todds  Tavern:  Mr.  Dan  Hummer, 
Resolution  Trust  Corporation,  Atlanta 
Field  Office,  245  Peachtree  Center 


Avenue,  NE.,  Marquis  One  Tower, 
Tenth  Floor,  Atlanta,  GA  30303.  (404) 
230-6594;  Fax  (404) 225-5092. 
California  Pines:  Mr.  Steven  Reid, 
Resolution  Trust  Corporation,  Dallas 
Field  Office;  3500  Maple  Avenue, 
Reverchon  Plaza,  suite  300.  Dallas,  TX 
75219-3935,  (214)  443-4738;  Fax 
(214)443-6574. 
SUPPLEMENTARY  INFORMATION:  The  Todds 
Tavern  property  is  located  off  of 
Virginia  Route  612  about  one-quarter 
mile  west  of  the  intersection  of  Route 
612  and  Route  613,  Spotsylvania 
County,  Virginia.  The  site  has  a  high 
potential  of  containing  Civil  War  trench 
sites  and  is  adjacent  to  the 
Fredericksburg  Spotsylvania  National 
Military  Park.  The  Todds  Tavern 
property  consists  of  approximately  421 
acres  of  undeveloped  land.  The  property 
is  irregular  in  shape  and  the  terrain  is 
primarily  forested  with  pine  trees, 
sandy  soil,  and  rolling  hills. 

The  California  Pines  property  is 
located  approximately  nine  miles 
southwest  of  Alturas,  Modoc  County, 
California.  The  site  has  recreational 
value  and  is  adjacent  to  lands  managed 
by  the  Bureau  of  Land  Management.  The 
California  Pines  property  consists  of 
approximately  700  acres  of  undeveloped 
land  and  unimproved  lots.  The  property 
is  characterized  by  fairly  level  land, 
forested  mountains  and  open  space. 
These  properties  are  covered  properties 
within  the  meaning  of  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591  (12  U.S.C. 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  these  properties  must  be 
received  on  or  before  April  27, 1994,  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 
Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are; 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  [insert  name  of  property) 

Federal  Register  Publication  Date: 

[insert  Federal  Register 

publication  date). 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
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Coastal  Barrier  Improvement  Act  of 
1990,  Public  Law  101-591.  section 
10(b)(2).  (12  U.S.C  1441a-3{b)(2)). 
including,  for  qualiRed  organizations,  a 
determination  letter  firom  the  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g..  price  and 
method  of  flnancing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  as  provided  in  a 
clear  written  description  of  the 
purpose(s)  to  which  the  property  will  be 
put  and  the  location  and  acreage  of  the 
area  covered  by  each  purpose(s) 
including  a  declaration  of  entity  that  it 
will  accept  the  placement,  by  the  RTC, 
of  an  easement  or  deed  restriction  on 
the  property  consistent  with  its 
intended  conservation  use(s)  as  stated  in 
its  notice  of  serious  interest. 

5.  Authorized  Representative:  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects:  Environmental 
protection. 

Dated;  January  19. 1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 
(FR  Doc.  94-1G44  Filed  1-26-94;  8:45  ami 

BILLING  CODE  C714-IH-M 


OEPARTMErfT  OF  TRANSPORTATION 

Offfce  of  the  Secretary 

Commercial  Space  Transportation 
Advisory  Committee;  Open  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C  App.  1),  notice  is 
hereby  given  of  a  special  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  was  originally  scheduled  to 
take  place  on  Friday,  January  21, 1994, 
but  had  to  be  rescheduled  due  to  severe 
weather  conditions  on  the  east  coast  and 
the  natural  disaster  on  the  west  coast. 
The  meeting  has  been  rescheduled  to 
take  place  on  Friday,  January  28, 1994, 
beginning  at  1:30  p.m.'E.S.T. 

This  meeting  will  be  conducted  as  a 
teleconference  originating  in  room  2203 
(Multi-Media  Room)  in  the  Department 
of  Transportation's  Headquarters 
Building,  400  Seventh  Street,  SW., 
Washington,  DC.  The  purpose  of  the 
meeting  is  to  consider  certain 
information  on  launch  requirements 


requested  by  the  Secretary  to  support 
the  Department's  participation  in  the 
White  House  Office  of  Science  and 
Technology  Policy  (OSTP)  Interagency 
Working  Group  (IWG)  on  Space 
Transportation.  Fewer  than  fifteen  (15) 
days  notice  of  this  special  meeting  is 
provided  in  order  for  the  Department  to 
meet  the  IWG  timetable  for  preparation 
of  a  summary  report. 

This  raeetmg  is  open  to  the  interested 
public  by  speakerphone  in  room  2203; 
however,  space  may  be  limited. 
Additional  information  may  be  obtained 
by  contacting  Ms.  Linda  H.  Strine  at 
(202) 366-2980. 

Dated:  January  24, 1994.  - 

Frank  C  Weaver, 

Director,  Office  of  Commercial  Space 
Tmnsportation . 

IFR  Doc.  94-1924  Filed  01-25-94;  2:30  pml 

BILUNG  CODE  4«10-62-P 


Federal  Aviation  Administration 
[Sumrnary  Notice  No.  PE-04-^ 

Petitions  for  Exentption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pvu^uant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
RegulaUons  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubHcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  16,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G» 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  January  21, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  RegulaUons. 

Petitions  for  Exemption 

Docket  No.:  27518. 

Petitioner:  Mr.  Glen  A.  Fox. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  his  60th  birthday. 

Docket  No.:  27534. 

Petitioner:  Mr.  Archie  Boyian. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  his  60th  birthday. 

Docket  No.:  27544 

Petitioner:  Mr.  Robert  W.  Iverson. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To  allow 
Messrs.  Johnson,  Reed  and  Wooke  to 
serve  as  copilots  in  part  121  air  carrier 
operations  for  Kiwi  International 
Airlines  after  reaching  their  60th 
birthdays. 

Dispositions  of  Petitions 

Docket  No.:  25210. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
63.39(b)  (1)  and  (2)  and  121.425(a)(2)  (i) 
and  (ii). 

Description  of  Relief  Sought/ 
Disposition:To  extend  Exemption  No. 
4901  to  permit  part  121  certificate 
holders  to  train  and  check  flight 
engineer  candidates  in  the  performance 
of  the  airplane  pre-flight  inspection 
using  advanced  pictorial  means  instead 
of  the  airplane  and  to  complete  training 
and  checking  of  flight  engineer 
applicants  in  an  appropriate  simulator 
instead  of  taking  that  portion  of  the 
practical  test  in  an  airplane  in  flight. 


¥ 
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Grant,  January  7, 1994,  Exemption  No. 
4901C 

Docket  No.:  27001. 

Petitioner:  Jetstream  Aircraft  Limited. 

Sections  of  the  FAH  Affected:  14  CFR 
25562(c)(5)  and  25.785(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5587  regarding  Head  Injury  Criteria 
(HlC)  for  front  row  passenger  seating  in 
Jetstream  Series  4100  airplanes  permit. 

Partial  Grant,  December  29, 1994, 
Exemption  No.  5587A 

Docket  No.:  25463. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
45.11  (a)  and  (d)  and  91.417(d). 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  4902  to  continue 
to  allow  all  aircraft  operating  under 
parts  121  and  127  of  the  FAR  and  all 
aircraft  operating  in  commuter  air 
carrier  operations  to  be  operated 
without  complying  with  the 
requirements  pertaining  to  location  of 
identification  plates  and  carriage  of 
FAA  form  337  as  evidence  of  fuel  tank 
installations  in  the  passenger  or  baggage 
compartments. 

Grant,  January  13, 1994,  Exemption  No. 
4902D 

Docket  No.:  27457. 

Petitioner:  Daniel  Webster  College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2). 

Description  of  Relief  Sought:  To  allow 
Miss  Robin  L.  Bray  to  serve  as  Chief 
Flight  Instructor  (CFI)  at  Daniel  Webster 
College  without  the  required  2000  hours 
as  pilot  in  command. 

Partial  Grant,  January  7, 1994, 
Exemption  No.  5829 

•Docket  No.:  27565. 

Petitioner:  Quassar  de  Mexico  S. A.  de 
C.V.  (Quassar). 

Sections  of  the  FAR  Affected:  14  CFR 
129.18. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  in  U.S.  airspace,  from  December 
31, 1993  to  January  31, 1994,  without 
the  required  TCAS  11  equipment 
installed  in  its  two  B-727  aircraft. 

Denial,  January  7, 1994,  Exemption  No. 
5826 

DocJcef  No.:  27572. 

Petitioner:  American  International 
Airways.  

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  four  of  its 
aircraft  in  the  United  States  without 
installation  of  windshear  equipment 


from  December  31, 1993  to  January  14, 
1994. 

Withdraw.  January  10, 1994 

[FR  Doc.  94-1721  Filed  1-26-94;  8A5  am] 

BILUNG  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier/ 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 
DATES:  The  meeting  will  be  held  on 
February  18, 1994,  at  8:30  a.m.  Arrange 
for  oral  presentations  by  February  8, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue, 
NW.,  suite  1100,  Washington,  DC,  in 
conference  room  A. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber,  Meeting 
Coordinator,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-3493;  fax  number  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
consider  air  carrier/general  aviation 
maintenance  issues.  The  meeting  will  be 
held  on  February  18. 1994,  at  ATA. 
1301  Pennsylvania  Avenue,  NW.,  suite 
1100.  Washington.  DC.  in  conference 
room  A.  The  agenda  will  include: 

•  Report  on  the  status  of 
recommendations  submitted  to  the  FAA 
by  the  Part  65  Working  Group. 

•  Plan  of  action  and  milestones  for 
Part  65  Phase  n. 

•  Report  on  the  status  of  the 
Maintenance  Recordkeeping  draft 
NPRM. 

•  Report  on  the  status  of  the 
International  Airworthiness 
Communications  draft  NPRM. 

•  Plan  of  action  and  milestones  for 
the  Major/Minor  Working  Group. 

•  Plan  of  action  and  milestones  for 
the  Parts  Approval  Action  Team  Phase 
in  Working  Group. 

•  Discussion  ot  future  activities  and 
other  business. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 


available.  The  public  must  make 
arrangements  on  or  before  February  8, 
1994.  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  executive 
committee  at  any  time  by  providing  35 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC.  on  January  14. 
1994. 

Frederick  |.  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
|FR  Doc.  94-1647  Filed  1-26-94;  8:45  ami 
BILUNG  COOE  4910-13-M 


Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
executive  committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
February  10. 1994.  at  8:30  a.m.  Arrange 
for  oral  presentations  by  February  3, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street,  NW.,  suite 
801.  Washington.  DC,  8:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  number 
(202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  executive 
committee  to  be  held  on  February  10, 
1994,  at  the  General  Aviation 
Manufacturers  Association,  1400  K 
Street.  NW.,  suite  801,  Washington.  The 
agenda  will  include: 

•  An  update  on  the  FAA/JAA 
Harmonization  Program. 

•  JAA  membership  on  the  Executive 
Committee. 

•  A  discussion  of  direct  rulemaking 
for  ARAC  documents. 
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•  Follow-up  on  open  action  items. 

•  A  status  report  on  working  group 
and  internal  FAA  procedures. 

•  Status  reports  on  issues. 

•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  3,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  20  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  21, 
1994. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 

Advisory  Committee. 

|FR  Doc.  94-1648  Filed  1-26-94;  8:45  am) 

8ILUNQ  CODE  4910-30-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-06;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1991  Mercedes- 
Benz  500SEL  Passenger  Cars  are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1991 
Mercedes-Benz  500SEL  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1991 
Mercedes-Benz  500SEL  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  28, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number. 


and  be  submitted  to:  Docket  Section 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  end  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1991 
Mercedes-Benz  500SEL  (Model  ID 
126.037)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  G&K  believes  is 
substantially  similar  is  the  1991 
Mercedes-Benz  420SEL,  which  was 
manufactured  for  importation  into,  and 
sale  in  the  United  States,  and  certified 
by  its  manufacturer,  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  contends  that  it 
carefully  compared  the  1991  model 
500SEL  to  the  1991  model  420SEL.  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 


compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1991  model  500SEL,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1991  model 
420SEL,  or  is  capable  of  being  readily 
modified  to  conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1991  model  500SEL  is  identical  to 
the  1991  model  420SEL  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence. 
*   *   *  ,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid i  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
207  Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the  1991 
model  500SEL  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installment  of  U.S.-  model  headlamp 
assemblies  with  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110     Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill     Rean'iew  Mirror 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114     Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115     Vehicle 
Identification  Number:  Installation  of  a 
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VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inofwrative  when  the 
ignition  is  turned  off. 

Standard  No.  206    Door  Locks  and 
Door  Retention  Components: 
Replacement  of  the  rear  door  locks  with 
U.S.-model  components. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  an  ignition 
switch-actuated  seat  belt  warning 
buzzer,  (b)  replacement  of  the  existing 
Type  1  rear  seat  belts  with  U.S.  model 
belts  equipped  with  retractors;  (c) 
installation  of  knee  bolsters  to  augment 
the  vehicle's  airbag-based  automatic 
restraint  system. 

Standard  No.  214     Side  Door 
Strength:  Installation  of  reinforcing 
beams. 

Standard  No.  301     Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  Kiel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1991  model  500SEL 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CI-'R  part 
531. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comn>ents  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Station,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400 Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  ihe  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authoriry:  15  U  S.C.  1397(c)(3)  (A)(i)(I)  and 
(C)(ii);  49  CFR  593.8:  delegations  of  authorifv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  14. 1994. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  94-1665  Filed  1-26-94;  8:45  ami 

BtLUMO  CODE  4910-6S-M 


[Docket  No.  94-08;  Nottc*  1] 

Receipt  of  Petition  (or  Determination 
That  Nonconforming  1989  Peugeot  405 
Passenger  Cars  Are  Eligible  lor 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1989 
Peugeot  405  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1989  Peugeot 
405  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  February  28,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 


manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  "Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana.  California  ("G&K") 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1989  Peugeot  405  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which  G&K 
believes  is  substantially  similar  is  the 
1989  Peugeot  405  that  PSA  Peugeot 
Citroen/USTR  manufactured  for 
importation  into  and  sale  in  the  United 
States,  and  certified  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U. S.-certified  1989 
Peugeot  405  to  its  U.S.-certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-US. -certified  1989  Peugeot  405, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its 
U.S.-certified  counterpart,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1989  Peugeot  405 
is  identical  to  the  U.S-certified  1989 
Peugeot  405  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *.  103 
Defrosting  and  Defogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
220  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212  Windshield 
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Retention,  216  Roof  Crush  Resistance. 
and  219  Windshield  Zone  Intrusion. 

Petitioner  also  contends  that  the  non- 
U.S.-certified  1989  Peugeot  405  is 
capable  of  being  readily  modiHed  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108    Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  tail  lamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110     Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill     Rearview  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114     Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115     Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118    Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  Installation  of  an  audible 
seat  belt  warning  system. 

Standard  No.  214    Side  Door 
Strength:  Installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Standard  No.  302    Flammability  of 
Interior  Materials:  Treatment  of  interior 
materials  with  a  fire  retardant  spray. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.-certified 
1989  Peugeot  405  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 


Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  14, 1994. 
William  A.  Boehly. 

A  ssocia  te  A  dm  in  istrator  for  Enforcemen  t. 
[PR  Doc.  94-1666  Filed  1-26-94;  8:45  ami 

B4LUNQ  COOe  4910-S»-M 


[Docket  No.  94-07;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1990  Mercedes- 
Benz  300CE  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Mercedes-Benz  300CE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  300CE  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  28. 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 


FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  t)eing 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana.  California  ("G&K") 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1990  Mercedes-Benz  300CE 
(Model  ID  124.051)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1990 
Mercedes-Benz  300CE  that  Daimler 
Benz  A.G.  manufactured  for  importation 
into  and  sale  in  the  United  States,  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U.S.-certified  300CE 
to  its  U.S.-certified  counterpart,  and 
found  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.-certified  300CE.  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
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standards  in  the  same  manner  as  its 
U.S.-certified  counterpart,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S. -certified  1990  model 
300CE  is  identical  to  the  U.S.-certified 
1990  model  300CE  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Cie fogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Festraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  21 1  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the  non- 
U.S.-certified  1990  mode!  300CE  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  beh 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recaiibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standi  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  1 1 0     Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill     Review  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  1 1 4     Theft  Protection : 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115     Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  latwl  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 


Standard  No.  118    Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer  (b)  replacement  of  the 
existing  type  1  rear  seat  belts  with  U.S.- 
model  belts  equipped  with  retractors;  (c) 
installation  of  knee  bolsters  to  augment 
the  vehicle's  airtiag-based  automatic 
restraint  system. 

Standard  No.  214    Side  Door 
Strength:  Installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fiiel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.-certified 
1990  model  300CE  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  l>efore 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(AMi)(n  and 
(C)(ii);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  14, 1994. 
William  A.  BoeUy. 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  94-1667  Filed  1-2&-94:  8:45  ami 

BILUNO  COOC  4910-6»-ll 

[Docket  No.  »4-05;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1970  Ferrari  365 
QT  2-^2  Passenger  Cars  Are  Ellgit}t«  for 
importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1970 


Ferrari  365  GT  2-»-2  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1970  Ferrari 
365  GT  2-»'2  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  February  28,  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  a.m.. to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  [of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
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it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  pubhshes  this  detennination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville. 
Maryland  ("J.K.")  (Registered  Importer 
No.  'R-90-006)  has  petitioned  NHTSA  to 
determine  whether  1970  Ferrari  365  GT 
2+2  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  J.K.  believes  is 
substantially  similar  is  the  1970  Ferrari 
365  GT  2-«-2  that  was  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  carefully 
compared  the  non-U.S.  certified  version 
of  the  1970  Ferrari  365  GT  2+2  to  its 
U.S.  certified  counterpart,  and  found 
that  the  two  vehicles  are  substantially 
similar  with  respect  to  compliance  with 
most  applicable  Federal  motor  vehicle 
safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1970  Ferrari  365 
GT  2+2,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1970  Ferrari  365 
GT  2+2  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Leave  Sequence  *  *  *,  103 
Defrosting  and  Befogging  System.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  and  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1970  Ferrari  365  GT  2+2 
is  capable  of  being  readily  modified  to 
meet  the  following  standards,  in  he 
manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  feilure  indicator 
lamp:  (b)  recalibration  of  the 


speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108    Lamps.  Reflective 
Devices  ar>d  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers. 

Standard  No.  110    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  1 1 1    Rearview  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  1 14     Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115     Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208    Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer. 

Standard  No.  301     Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  Une  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Coramentfshould  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SVV., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)  (A)(iWn  and 
(C)(ii):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  14. 1994. 
WilliaB  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(PR  Doc.  94-1668  Filed  1-26-94;  8:45  mn] 

MLUNO  COM  4IM-69-M 


[Docket  No.  94-00;  Nottce  1] 

ReMipt  of  Petttton  for  Datenninatfon 
That  NonconfoiTTdng  1971  Farrari 
Daytona  365  QTB  4  Paaaangar  Cars 
Ara  CIlQRMa  for  hnportstf  on 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  EKDT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1971 
Ferrari  Daytona  365  GTB  4  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  NJational  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1971  Ferrari 
Daytona  365  GTB  4  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  it  is  substantially  similar  to  a 
vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  end  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  28,  1994. 
ADDRESSES:  Comnients  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SVV.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPI.EMENTARY  INFORMATION: 
Background 

Under  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  (of  the  Act|. 
and  of  the  same  model  3rear  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibihty  determinations 
may  be  submitted  by  either 
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manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
in  opportunity  to  comment  on  the 
petition.  A  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
3f  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
hen  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
vlar>'land,  C'J.K.")  (Registered  Importer 
Mo.  R-90-006)  has  petitioned  NHTSA  to 
letermine  whether  1971  Ferrari  Daytona 
J65  GTB  4  passenger  cars  are  eligible  for 
mportation  into  the  United  States.  The 
/ehicle  which  J.K.  believes  is 
lubstantially  similar  is  the  1971  Ferrari 
Da\1ona  365  GTB  4  that  was 
nanufactured  for  importation  into  and 
lale  in  the  United  States  and  certified  by 
ts  manufacturer  as  conforming  to  all 
ipplicable  Federal  motor  vehicle  safety 
itandards. 

The  petitioner  stated  that  it  carefully 
:ompared  the  non-U.S.  certified  version 
)f  the  1971  Ferrari  Daytona  365  GTB  4 
o  its  U.S.  certified  counterpart,  and 
ound  that  the  two  vehicles  are 
iubstantially  similar  with  respect  to 
:ompliance  with  most  applicable 
^ederal  motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
)etition  intended  to  demonstrate  that 
he  non-U.S.  certified  1971  Ferrari 
)a>1ona  365  GTB  4,  as  originally 
nanufactured,  conforms  to  many 
'ederal  motor  vehicle  safety  standards 
n  the  same  manner  as  its  U.S.  certified 
:onunterpart,  or  is  capable  of  being 
eadily  modified  to  conform  to  those 
tandards. 

Specifically,  the  petitioner  claims  that 
he  non-U.S.  certified  1971  Ferrari 
)av1ona  365  GTB  4  is  identical  to  its 
J.S.  certified  counterpart  with  respect 
0  compliance  with  Standard  Nos.  102 
transmission  Shift  Lever  Sequence 

*  *,  103  Defrosting  and  Befogging 
h'stems.  104  Windshield  Wiping  and 
i'ashing  Systems.  105  Hydraulic  Brake 
tystems.  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
''ires,  113  Hood  Latch  Systems.  116 
Irake  Fluid,  124  Accelerator  Control 
lystems,  201  Occupant  Protection  in 
ntehor  Impact,  202  Head  Restraints. 
03  Impact  Protection  for  the  Driver 
Tom  the  Steering  Control  System,  204 
'>teering  Control  Rearward 
displacement.  205  Glazing  Materials, 
06  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
'eat  Belt  Assemblies,  210  Seat  Belt 


Assembly  Anchorages,  and  211  Wheel 
Nuts,  Wheel  Discs  and  Hubcaps. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1971  Ferrari  Daytona  365 
GTB  4  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odmeter  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S. -model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers. 

Standard  No.  1 10  7/re  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reaniew Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
ViN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  labe'l  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
w  indow  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street  S\V., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 


closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)  (A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  14, 1994. 
William  A.  Bbehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  94-1664  Filed  1-26-94;  8:45  am) 

BILUNG  CODE  4910-«9-M 


[Dockets  No.  90-06  and  91-20  GR] 

Report  on  Rear  Hatch,  Tailgate,  and 
Back  Door  Opening  in  Crashes  and 
Occupant  Ejection  Through  the  Back 
Area 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  announces  the 
publication  by  NHTSA  of  a  report 
concerning  "Door  Opening  and 
Occupant  Ejection  through  Rear 
Hatches.  Tailgates,  and  Other  Back 
Doors."  This  report  analyzes  the 
available  data  on  door  opening  and 
occupant  ejection  from  hatchback  cars, 
stationwagons,  sport  utility  vehicles, 
and  light  vans — vehicles  frequently 
equipped  with  a  rear  hatch,  tailgate,  or 
other  back  door — that  were  involved  in 
towaway  crashes.  This  report  was  done 
as  part  of  the  agency's  effort  to 
understand  the  mechanisms  of  injury  in 
vehicle  crashes.  It  updates  a  1990  report 
on  "Hatchback,  Tailgate,  and  Back  Door 
Opening  in  Crashes  and  Occupant 
Ejection  through  the  Back  Area."  by 
adding  four  more  years  of  the  agency's 
detailed  data  on  door  opening  and 
occupant  ejection.  The  agency  seeks 
public  review  and  comment  on  this 
report. 

DATES:  Comments  should  be  received  no 
later  than  March  28.  1994. 

ADDRESSES:  Interested  persons  may 
obtain  a  free  copy  of  the  report  hy 
sending  a  self-addressed  mailing  label  to 
Ms.  Glorious  Harris  (NAD-51),  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SVV..  Washington. 
DC  20590.  (Doc:ket  hours.  8  a.m.-4  p.m., 
Monday  through  Friday.)' 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Breslin,  Director,  Office  of 
Vehicle  Safety  Standards,  Rulemaking. 
National  Highway  Traffic  Safety 
Administration,  room  5320.  400 
Seventh  Street  SW..  Washington.  EX: 
20590  (202-366-0842). 
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Issued:  January  24, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc  94-1727  Filed  1-26-94;  8:45  ami 

BUJJNOCOOC  4»1«-«»-M 


UNITED  STATES  INFORMATION 
AGENCY 

Citizen  Action  Groups  Project  for 
Mongolia 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Qtizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  private, 
non-profit  organizations  to  develop 
indigenous,  non-governmental, 
professional,  civic,  philanthropic  or 
issue-oriented  institutions  and  citizen 
exchange  organizations.  These  projects 
should  link  the  U.S.  organization's 
exchange  interests  with  counterpart 
organizations  and  groups  in  Mongolia. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals.  USIA  officers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

ANN0Ut4CEMENT  NAME  AND  NUMBER:  Ail 
communications  concerning  this 
announcement  should  refer  to  the 
Mongolian  Gtizen  Action  Groups 
Project.  This  announcement  number  is 
E/P-94-19.  Please  refer  to  this  titie  and 
number  in  all  correspondence  or 
telephone  calls  to  USIA. 
DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washini^on,  DC  time  on  March  11. 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  March  11,  1994.  but 
received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  The 
grant  project  activity  should  begin  after 
jfune  1, 1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Infbrmadon 
Agency,  Ref:  Mongolia  Citizen  Action 
Groups  (E/P-94-19),  Office  of  Grants 
Management  (E/XE),  301  4th  Street, 
SVV.,  room  336,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations,  institutions 
should  contact:  Elroy  Carlson,  American 


Republics  and  East  Asia  and  Pacific 
Division,  Office  of  Citizen  Exchanges  (E/ 
P),  room  216,  U.S.  Information  Agency, 
301  4th  Street  SW..  Washington.  DC 
20547,  telephone  202/619-5326,  fax 
202/260-0437  to  request  detailed 
application  packets,  whicli  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation. 

ObjectlTcs  of  the  Mongolian  Citizen 
Action  Groups  Project 

Overview 

While  Mongolia's  formal 
governmental  institutions  continue  their 
transition  to  democracy,  its  private 
sector  is  moving  at  a  slower  pace. 
Community  action  groups  and  arts 
councils  are  in  a  formative  stage,  with 
little  understanding  of  their  potential 
roles  and  opportunities  in  a  democratic 
society.  Fund-raising  and  techniques 
advocating  change  outside 
governmental  channels  are  almost 
unknown.  This  project  focuses  on 
facilitating  the  development  of  new 
citizen  groups  and  associations, 
providing  information  to  leaders  who 
are  eager  to  create  these  institutions  and 
consortia.  The  development  of  citizen 
action  groups  should  respond  to  the 
needs  and  interests  of  the  people  of 
Mongolia.  U.S.  support  is  designed  to 
provide  an  array  of  information  or 
models  from  which  Mongolian  citizen 
activists  may  wish  to  choose.  USIA 
encourages  proposals  that  feature  "train 
and  trainers"  models;  the  creation  of 
indigenous  training  centers;  schemes  to 
create  professional  networks  or 
professional  associations  to  disseminate 
information;  and  other  enduring 
aspects. 

Projects  may  include;  study  tours  in 
the  U.S.  for  small  groups;  short-term, 
non-technical  worikshops  conducted  in 
Mongolia;  four-  to  ten-week  internships 
in  the  U.S.;  planning  trips  or 
consultations  in  Mongolia;  and  the 
development  of  specialized  training 
materials. 

Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  grant  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life.  Proposals  must 
be  for  projects  that  enhance  the  growth 
of  indigenous,  non-governmental, 
professional,  civic,  philanthropic,  or 
issue-oriented  institutions  and  citizen 
exchange  organizations.  They  should 
serve  as  an  important  avenue  for 
community  participation  in  problem 


solving,  quality  of  life  enhancement, 
and  professional  development. 
All  proposals  should  demonstrate: 

(1)  In-depth,  substantive  knowledge  of 
the  relevant  issues; 

(2)  Established  connections  with 
partner  institutions; 

(3)  The  capacity  to  organize  and 
conduct  the  program,  including 
appropriate  orientation  activities  for  the 
participants;  detailed  work  plan  for  all 
phases  of  the  project;  tentative  agendas 
for  study  tours,  workshops,  and 
internships;  letters  of  commitment  from 
internship  hosts;  and  selection 
procedures. 

USIS  post  consultation  by  applicants, 
prior  to  submission  of  proposals,  is 
recommended.  Address  inquiries  to  the 
Public  Affairs  Officer,  American 
Embassy  (USIS)  Ulaanbaatar,  PSC  461. 
Box  300,  FPO  AP  96521-0002; 
telephone:  976-1-329-095;  fax:  976-1- 
320-776. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  that  have 
partner  organizations  in  Mongolia  or 
neighboring  regions,  which  will  assist 
logistically  and  will  contribute  to  the 
realization  of  program  goals  and 
objectives  and  will  themselves  be 
enhanced  by  the  program.  Applicants 
are  encouraged  to  demon,strate  p>artner 
relationship  by  providing  copies  of 
correspondence  or  other  materials  as 
appendices  to  proposals. 

The  partner  institutions  are 
encouraged  to  provide  cost-sharing  or 
significant  in-kind  contributions  such  as 
local  housing,  transportation, 
interpreting,  translating  and  other  local 
currency  costs  and  to  assist  with  the 
organization  of  projects. 

Materials  Development 

USIA  encourages  the  development, 
where  needed,  of  written,  audio  and 
video  materials  in  the  local  language  to 
enhance  the  training  programs.  For 
example,  if  not  already  available, 
glossaries  of  specialized  terms  in 
community  action  work  or  development 
of  not-for-profit,  citizen-based 
organizations  might  be  developed. 

Scope 

Proposals  should  limit  tbeir  focus  to 
citizen-based  action  groups.  Proposals 
for  programs  that  are  broader  in  scope 
will  be  eligible,  but  are  less  likely  to 
receive  USIA  support.  USIA  encourages 
proposals  that  feature  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  schemes  to 
create  professional  networks  or 
professional  associations  to  disseminate 
information;  and  other  enduring 
aspects. 
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Participant  Selection 

All  grant  proposals  must  clearly 
escribe  the  type  of  persons  who  will 
articipate  in  the  program  as  well  as  the 
recess  by  which  participants  will  be 
elected.  Programs  in  support  of 
itemships  in  the  U.S.  must  include 
itters  tentatively  committing  host 
istitutions  to  support  the  internships. 
1  the  selection  of  all  foreign 
articipants,  USIA  and  USIS  posts 
jtain  the  right  to  nominate  participants 
nd  to  accept  or  deny  participants 
jcom  mended  by  the  program 
istitution. 

'uidelines  and  Restrictions 

USIA  does  not  support  proposals 
mited  to  conferences  or  seminars  of 
nly  a  few  days  length  which  are 
rganized  as  plenary  sessions,  major 
peakers.  and  panels  with  a  passive 
udience.  It  will  support  conferences 
nly  insofar  as  they  are  a  minor  part  of 

larger  project  in  duration  and  scope 
'hich  is  receiving  USIA  funding  from 
lis  competition.  Furthermore,  grants 
re  not  given  to  support  projects  whose 
Kus  is  limited  to  technical  issues,  or 
)r  research  projects,  for  publications 
itended  for  dissemination  in  the 
United  States,  for  individual  student 
xchanges,  for  film  festivals  or  exhibits, 
lor  does  this  Office  provide 
:holarships  or  other  support  for  long- 
jrm  (i.e..  a  semester  or  more)  academic 
tudies.  Proposals  that  request  support 
)r  the  development  of  university 
urriculums  or  for  degree-based 
rograms  will  not  be  eligible  under  this 
PP. 

Proposals  to  link  university 
epartments  or  to  exchange  faculty  and/ 
r  students  are  funded  by  USIA's  Office 
f  Academic  Programs  (E/A)  under  the 
fniversity  Affiliation  Program  and 
lould  not  be  submitted  under  this  RFP. 

Competitions  sponsored  by  other 
ffices  of  USIA's  Bureau  of  Educational 
nd  Cultural  Affairs  are  also  announced 
1  the  Federal  Register,  and  may  have 
ifferent  guidelines  or  restrictions. 

unding 

The  amount  requested  from  USIA 
lould  not  exceed  $125,000.  However. 
Kchange  organizations  with  less  than 
)ur  years  of  successful  experience  in 
lanaging  international  exchange 
rograms  are  limited  to  $60,000. 

VVhile  applicants  must  provide  an  all- 
iclusive  budget  with  the  proposal,  they 
lay  also  include  separate  sub-budgets 
)r  each  program  component,  phase. 
)cation  or  activity.  Competition  for 
SLA  funding  support  is  keen.  Please 
ote:  All  participants  will  be  covered 
nder  the  terms  of  a  USLA-sponsored 


health  insurance  policy.  The  premium 
is  paid  by  USIA  directly  to  the 
insurance  company. 

The  following  project  costs  are  eligible 
for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas:  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
federal  per  diem  rates  must  be  used. 

Note:  Grantee  staff  must  use  the  published 
federal  per  diem  rates,  not  the  flat  rate. 

3.  Interpreters:  Interpreters  for  the 
U.S.  program  are  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary  expenses  are 
covered  centrally  and  should  not  be  part 
of  an  applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cultural 
expenses  up  to  $150.  U.S.  staff  do  not 
get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner;  this 
includes  room  rental  if  applicable.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two  to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Audit  Requirements:  The  proposal 
shall  include  the  cost  of  an  audit  that: 


a.  Complies  with  the  requirements  of 
OMB  circular  No.  1-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

b.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

a.  Preparation  of  basic  financial 
statements,  and  other  accounting 
services;  and 

b.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

11.  Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  Recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E.  "Cost-sharing  and 
Matching"  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Application  Requirements  , 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 

i?eview  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  East  Asian 
and  Pacific  Affairs. 

Proposals  may  also  be  reviewed  by 
the  Office  of  General  Counsel  or  other 
Agency  offices.  Funding  decisions  are  at 
the  discretion  of  the  Associate  Director 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  grant 
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awards  resides  with  USIA's  contracting 
officer.  The  award  of  any  grant  is  subject 
to  availability  of  funds.  The  U.S. 
Government  reserves  the  right  to  reject 
any  or  all  applications  received.  USIA 
will  not  pay  for  design  and  development 
costs  associated  with  submitting  a 
proposal.  Applications  are  submitted  at 
the  risk  of  the  applicant;  should 
circumstances  prevent  award  of  a  grant 
all  preparation  and  submission  costs  are 
at  the  applicant's  expense. 

USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  actual 
grant  award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  program  idea:  Proposals 
should  exhibit  relevance,  originality, 
rigor  and  substance  to  USIA's  mission. 
They  should  demonstrate  the  match  of 
U.S.  resources  to  a  clearlv  defined  need. 

2.  Institutional  ability/capacity/ 
record:  Applicant  institutions  should 
demonstrate  their  potential  from 
program  excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USIA 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  as  determined  by  the  Office  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessment. 

3.  Project  personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resimies  should  be  relevant  to  the 
specific  proposal. 

4.  Program  planning:  A  detailed  work 
plan  should  provide  milestones  for  the 
accomplishment  of  each  phase  of  the 
project  and  clearly  demonstrate  bow  the 
grantee  institution  will  meet  milestones. 
In  addition,  the  work  plan  should 
indicate  how  the  work  plan  will 
accomplish  the  overall  project  goals. 

5.  Thematic  expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-cultural  expertise  and  area 
expertise:  Proposals  should  show 
evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
target  area/countiy. 

7.  Multiplier  effect/follow-on 
activities:  Prop(»ed  programs  should 
strengthen  long-term  mutual 
understanding,  to  include  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 


and  individual  ties.  Proposals  should 
also  reOect  an  institutional  commitment 
for  continued  exchange  activity  beyond 
the  term  of  the  USIA  grant. 

8.  Cost-effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USLA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution. 

10.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  In  this  respect  the 
applicant  should  include  a  draft  survey 
questionnaire  or  other  technique  and  a 
methodology  that  will  be  used  to  link 
outcomes  to  original  project  objectives. 
Applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  USIA  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
U.S.  Government.  Awards  cannot  be 
made  imtil  funds  have  been  fully 
appropriated  by  the  U.S.  Congress  and 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  June  1. 1994. 
Awarded  grants  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Dated:  January  14, 1994. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  94-1680  Filed  1-26-94;  8:45  am] 
KLLMO  COM  •230-ei-M 


UNITED  STATES  INFORMATION 
AGENCY 

Thai  Local  Government  Project 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

TTTLE:  Thai  Local  Government  Project 
summary:  The  Office  of  Qtizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  non- 
profit organizations  to  develop  programs 


in  the  area  of  local  government/public 
administration.  The  project  should  link 
the  U.S.  organization's  international 
exchange  interests  with  counterpart 
institutions  or  groups  in  Thailand. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadUne  for 
submitting  proposals,  USIA  officers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the  Thai 
Local  Government  Project.  This 
announcement  number  is  E/P-94-18. 
Please  refer  to  this  title  and  number  in 
all  correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m., 
Washington,  [)C  time  on  March  11, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  March  11, 1994,  but 
received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  The 
grant  project  activity  should  begin  after 
June  1,  1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  Thai  Local  Government 
Project  (E/P-94-18),  Grants 
Management  Division  (E/X£),  301 
Fourth  Street  SW— room  336, 
Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations,  institutions 
should  contact:  Elroy  Carlson,  American 
Republics  and  East  Asia  and  Pacific 
Division,  Office  of  Citizen  Exchanges  (E/ 
P).  room  216,  United  States  Information 
Agency,  301  Fourth  Street  SW., 
Washington.  DC  20547,  telephone  202/ 
619-5326,  fax  202/260-0437,  to  request 
detailed  application  packets,  which 
include  award  criteria,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation. 

Objectives  of  the  Thai  Local 
Government  Project 

Overview 

The  newly  elected  government  of 
Thailand  has  committed  itself  to 
improving  the  process  of  government. 
One  aspect  of  this  commitment  is  an 
effort  to  decentralize  aspects  of  the 
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political  process.  USIA  is  interested  in 
proposals  for  programs  that  will  foster 
effective  administration  of  local  and 
regional  governments.  Programs  might 
examine  and  seek  to  improve 
relationships  among  local  executive, 
legislative,  and  judicial  elements,  or 
they  might  address  the  knowledge  and 
skills  necessary  to  administer  one  or 
more  of  these  branches  of  local 
government. 

Program  topics  might  include  one  or 
more  of  the  following:  judicial 
administration,  budget  development, 
financial  management,  tax  policies  and 
mechanisms,  election  practices, 
management  of  municipal  services, 
privatization  of  government  property, 
consumer  protection,  business 
regulation  (as  opposed  to  control), 
licensing,  or  environmental  protection. 
Programs  might  further  the  development 
of  information  and  library  systems 
relevant  to  local  government,  improve 
committee  and  staff  structures,  research 
capability,  legislation  drafting 
capabiUty,  or  structural  and  procedural 
needs  of  local  governments.  Programs 
should  be  conducted  mostly  in  local 
centers,  preferably  situated  outside  the 
capital  city.  Projects  should  lay  the 
groiuidwork  for  new  and  continuing 
links  between  American  and  Thai 
professional  organiz£.tions. 

Projects  may  include:  Study  tours  in 
the  U.S.  for  small  groups;  short-term 
non-technical  workshops  conducted  in 
Thailand;  four-  to  ten-week  internships 
in  the  U.S.;  planning  trips  or 
consultations  in  Thailand;  and  the 
development  of  specialized  training 
materials. 

Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  grant  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life. 

All  proposals  should  demonstrate: 

(1)  m-depth,  substantive  knowledge  of 
the  relevant  issues; 

(2)  Established  connections  with 
partner  institutions; 

(3)  The  capacity  to  organize  and 
conduct  the  program,  including 
appropriate  orientation  activities  for  the 
participants;  detailed  work  plan  for  all 
phases  of  the  project;  tentative  agendas 
for  study  tours,  workshops,  and 
internships;  letters  of  commitment  from 
internship  hosts;  and  selection 
procedures. 

USIS  post  consultation  by  applicants, 
prior  to  submission  of  proposals,  is 
recommended.  Address  inquiries  to 
Assistant  Cultural  Affairs  Officer. 
AmEmbassy  (USIS)  Bangkok,  Box  48, 


APO  AP  96546-0001,  Telephone  66-2- 
286-0900;  Fax  66-2-287-2102. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  that  have 
partner  organizations  in  Thailand  or 
Southeast  Asia,  which  will  assist 
logistically  and  will  contribute  to  the 
realization  of  program  goals  and 
objectives  and  will  themselves  be 
enhanced  by  the  program.  Applicants 
are  encouraged  to  demonstrate  partner 
relationships  by  providing  copies  of 
correspondence  or  other  materials  as 
appendices  to  proposals. 

The  partner  institutions  are 
encouraged  to  provide  cost-sharing  or 
significant  in-kind  contributions  such  as 
local  housing,  transportation, 
interpreting,  translating  and  other  local 
currency  costs  and  to  assist  with  the 
organization  of  projects. 

Materials  Development 

USIA  encourages  the  development, 
where  needed,  of  written,  audir  and 
video  materials  in  the  loc.:::  language  to 
enhance  the  programs,  cot  example,  if 
not  already  availrble,  glossaries  of 
specialized  terms  in  local  government  or 
public  administration  might  be 
developed. 

Scope 

Proposals  should  limit  their  focus  to 
local  governance.  Proposals  for 
programs  that  are  broader  in  scope  will 
be  eligible,  but  are  less  likely  to  receive 
USIA  support.  USIA  encourages 
proposa's  that  feature  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  schemes  to 
create  professional  networks  or 
professional  associations  to  disseminate 
information;  and  other  enduring 
aspects. 

Participant  Selection 

All  grant  proposals  must  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  Programs  in  support  of 
internships  in  the  U.S.  must  include 
letters  tentatively  committing  host 
institutions  to  support  the  internships. 
In  the  selection  of  all  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  participants 
and  to  accept  or  deny  participants 
recommended  by  the  program 
institution. 

Guidelines  and  Restrictions 

USLA  does  not  support  proposals 
limited  to  conferences  or  seminars  of 
only  a  few  days  length  which  are 
organized  as  plenary  sessions,  major 
speakers,  and  panels  with  a  passive 
audience.  It  will  support  conferences 


only  insofar  as  they  are  a  minor  part  of 
a  larger  project  in  duration  and  scope 
which  is  receiving  USLA  funding  from 
this  competition.  Furthermore,  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  issues,  or 
for  research  projects,  for  publications 
intended  for  dissemination  in  the 
United  States,  for  individual  student 
exchanges,  for  film  festivals  or  exhibits. 
Nor  does  this  Office  provide 
scholarships  or  other  support  for  long- 
term  (i.e..  a  semester  or  more)  academic 
studies.  Proposals  that  request  support 
for  the  development  of  university 
curriculums  or  for  degree-based 
programs  will  not  be  eligible  under  this 
RFP. 

Proposals  to  link  university 
departments  or  to  exchange  faculty  and/ 
or  students  are  funded  by  USlA's  Office 
of  Academic  Programs  (E/A)  under  the 
University  Affiliation  Program  and 
should  not  be  submitted  under  this  RFP. 

Competitions  sponsored  by  other 
offices  of  USLA's  Bureau  of  Educational 
and  Cultural  Affairs  are  also  announced 
in  the  Federal  Register,  and  may  have 
different  guidelines  or  restrictions. 

Funding 

The  amount  requested  from  USIA 
should  not  exceed  $125,000.  However, 
exchange  organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  $60,000. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  proposal,  they 
may  also  include  separate  sub-budgets 
for  each  program  component,  phase, 
location  or  activity.  Competition  for 
USLA  funding  support  is  keen.  Please 
note:  All  participants  will  be  covered 
under  the  terms  of  a  USLA-sponsored 
health  insurance  policy.  The  premium 
is  paid  by  USLA  directly  to  the 
insurance  company. 

The  following  project  costs  are  eligible 
for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
federal  per  diem  rates  must  be  used. 

Note:  Grantee  TOff  must  use  the  published 
federal  per  diem  rates,  not  the  flat  rate. 

3.  Interpreters:  Interpreters  for  the 
U.S.  program  are  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
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interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary  expenses  are 
covered  centrally  and  should  not  be  part 
of  an  applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cultural 
expenses  up  to  $150.  U.S.  staff  do  not 
get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  wnich  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner;  this 
includes  room  rental  if  applicable.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two  to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Audit  Requirements:  The  proposal 
shall  include  the  cost  of  an  audit  that: 

a.  Complies  with  the  requirements  of 
0MB  Circular  No.  1-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

b.  Complies  with  the  requirements  of 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA)  Statement 
of  Position  (SOP)  No.  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

a.  Preparation  of  basic  financial 
statements,  and  other  accounting 
services;  and 

b.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 


11.  Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  Recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  No.  A- 
110,  Attachment  E,  "Cost-sharing  and 
Matching"  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  East  Asian 
and  Pacific  Affairs. 

Proposals  may  also  be  reviewed  by 
the  Office  of  General  Counsel  or  other 
Agency  offices.  Funding  decisions  are  at 
the  discretion  of  the  Associate  Director 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  grant 
awards  resides  with  USIA's  contracting 
officer.  The  award  of  any  grant  is  subject 
to  availability  of  funds.  The  U.S. 
Government  reserves  the  right  to  reject 
any  or  all  applications  received.  USIA 
will  not  pay  for  design  and  development 
costs  associated  with  submitting  a 
proposal.  Applications  are  submitted  at 
the  risk  of  the  applicant;  should 
circumstances  prevent  award  of  a  grant 
all  preparation  and  submission  costs  are 
at  the  applicant's  expense. 

USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  actual 
^ant  award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  program  idea:  Proposals 
should  exhibit  relevance,  originality. 


ngor  and  substance  to  USIA's  mission. 
They  should  demonstrate  the  match  of 
U.S.  resources  to  a  clearly  defined  need. 

2.  Institutional  ability/capacity/ 
record:  Applicant  institutions  should 
demonstrate  their  potential  for  program 
excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USLA 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  as  determined  by  the  Office  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessment. 

3.  Project  personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  relevant  to  the 
specific  proposal. 

4.  Program  planning:  A  detailed  work 
plan  should  provide  milestones  for  the 
accomplishment  of  each  phase  of  the 
project  and  clearly  demonstrate  how  the 
grantee  institution  will  meet  milestones. 
In  addition,  the  work  plan  should 
indicate  how  the  work  plan  will 
accomplish  the  overall  project  goals. 

5.  Thematic  expertise:  Proposals 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-cultural  expertise  and  Area 
Expertise:  Proposals  should  show 
evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
target  area/country. 

7.  Multiplier  effect/follow-on 
activities:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  to  include  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties.  Proposals  should 
also  reflect  an  institutional  commitment 
for  continued  exchange  activity  beyond 
the  term  of  the  USIA  grant. 

8.  Cost-effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution. 

10.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  In  this  respect  the 
applicant  should  include  a  draft  sur\'ey 
questionnaire  or  other  technique  and  a 
methodology  that  will  be  used  to  link 
outcomes  to  original  project  objectives. 
Applicants  will  be  expected  to  submit 
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irmediate  reports  after  each  project 
riponent  is  concluded  or  quarterly, 
ichever  is  less  frequent. 
Jotice:  The  terms  and  conditions 
)lished  in  this  RFP  are  binding  and 
y  not  be  modified  by  any  USIA 
resentative.  Explanatory  information 
vided  by  USIA  that  contradicts 
)lished  language  will  not  be  binding, 
lance  of  the  RFP  does  not  constitute 


an  award  commitlTient  on  the  part  of  the 
U.S.  Government.  Awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  U.S.  Congress  and 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  June  1, 1994. 
Awarded  grants  wrill  be  subject  to 


periodic  reporting  and  evaluation 
requirements. 

Dated:  (anuary  14.  1994. 
Barry  Fulloa, 

Acting  Associate  Director,  Bureau  of 

Educational  and  Culturdl  Affairs. 

IFR  Doc.  94-1681  Filed  1-26-94;  8:45  am) 

BOiJNQ  CODE  tZaO-OI-M 


3931 


Sunshine  Act  Meetings 


Federal  Ragictar 

Vol.  S9.  No.  18 
Thursday.  January  27,  1994 


Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetngs  pubished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


COMMODITY  FUTURES  TRADINO  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  25. 1994. 
PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc  94-1891  Filed  1-25-94;  1:05  pml 

BILUNO  COOC  nSI-Ol-M 

COMMODITY  FUTURES  TRADING  COMM»SION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

February  18, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  94-1892  Filed  1-25-94;  1:05  pm) 

BILLMO  COOC  (aSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 

February  11,  1994. 

PLACE:  2033  K  St..  NW..  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-1893  Filed  1-25-94;  1:05  pmj 

BILUNQ  COOC  63S1-«t-M 

COMMODITY  FUTUP13  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m..  Friday. 
February  4. 1994. 

PLACE:  2033  K  St..  NW..  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONStOEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  94-1894  Filed  1-25-94;  1:05  pmJ 

BttJJNG  COOC  e381-01-« 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  February  1. 
1994  at  10:00  am. 

PLACE:  999  E  Street,  N.W.,  Washington, 

DC. 

STATUS:  This  Meeting  Will  Be  Qosed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

8437g 
Audits  conducted  pursuant  to  2  U.S.C 

S437g.  S  438(b).  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  February  3, 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1993-24:  Richard  E. 

Gardiner,  Legislative  Counsel  for  National 

Rifle  Association 
Administration  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Press  Officer,  Telephone:  (202)  219- 

4155. 

Delores  Hardy. 

Administrative  Assistant. 

[FR  Doc.  94-1969  Filed  1-25-94;  3:14  pml 

BtLUNO  COOC  «7tS-01-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  The  Legal  Services 

Corporation  Board  of  Directors  will  hold 

its  Annual  meeting  on  January  28-20, 

1994.  The  meeting  will  commence  at 

1:00  p.m. 

PLACE: 
January  28. 1994 

The  Legal  Services  Corporation,  750  First 
Street.  N.E..  The  Board  Room,  Washington, 
D.C.  20002,  (202)  336-8800 


January  29. 1994 

Wyndham  Bristol  Hotel,  2430  Pennsylvania 
Avenue.  N.W..  The  William  Penn  Room, 
Washington.  DC  20037.  (202)  955-6400 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  executive 
sessions  on  January  28th  and  January 
29, 1994.  At  the  closed  session  on 
January  28, 1994,  in  accordance  with 
the  aforementioned  vote,  the  Board  will 
consider  and  vote  on  approval  of  the 
drafi  minutes  of  the  executive  session 
held  on  January  8.  1994.  The  Board  will 
hear,  consider  and  act  on  the  report  of 
the  General  Coims^  on  litigation  to 
which  the  Corporation  is,  or  may 
become,  a  party.  Further,  the  Board  will 
consult  with  the  Inspector  General  on 
internal  personnel,  operational  and 
investigative  matters.  The  Board  will 
also  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  Finally,  the  Board  will 
deliberate  regarding  internal  personnel 
and  operational  matters.  At  the  closed 
session  on  January  29, 1994,  the  Board 
will  consider  prospective  candidates  for 
the  position  of  President  of  the 
Corporation.  The  closings  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b(c)(2)  (5),  (6),  (7), 
and  (10)1.  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  |45  C.F.R.  Section  1622.5 
(a),  (d)  (e),  (f).  and  (h)|.J  The  closings 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  N.E.,  Washington,  D.C, 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

January  28, 1994 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  fanuary  8. 1994 

Meeting 

3.  Election  of  Board  Chairperson 

4.  Election  of  Board  Vice  Chairperson 


2  As  10  (he  Board's  consideratiun  and  approval  of 
the  draft  minutes  of  ihe  executive  <«M>on(s)  held 
on  the  above-noted  date(»).  the  closing  is  authorized 
as  noted  in  the  Federal  Re);ister  nniice(s) 
corresponding  to  that/those  Board  meetingfs). 
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5.  Consider  and  Act  on  the  Composition  of 

Board  Committees  Pursuant  to  45  C.F.R. 

Sections  1601.27  and  1601.28 
a.  Standing  Committees — 
— .Audit  &  Appropriations  Committee; 
—Operations  &  Regulations  Committee; 
— Provision  for  the  Delivery  of  Legal 

Services  Committee. 
B.  Temporary/Special  Committees — 
— I'residential  Search  Committee; 
— Office  of  the  Inspector  General  Oversight 

Committee; 
—Other. 

6.  Chairman's  and  Members"  Reports 

7.  Consider  and  Act  on  Operations  and 

Regulations  Committee  Report 

8.  Consider  and  Act  on  Provision  for  the 

Delivery  of  Legal  Services  Committee 
Report 

OPEN  SESSION:  (Continued) 

il.  Consider  and  Act  on  Audit  and 
Appropriations  Committee  Report 

a.  Consider  and  Act  on  Proposed  Fiscal 
Year  1994  Consolidated  Of>erating 
Budget  for  the  Corporation 

b.  Consider  and  Act  on  Proposed  Fiscal 
Year  1995  Consolidated  Operating 
Budget  for  the  CorpKjration 

10.  Consider  and  Act  on  Presidential  Search 

Committee  Report 

11.  President^  Report 

12.  Inspector  General's  Report 

CLOSED  session: 

13.  Approval  of  Minutes  of  Executive  Session 

Held  on  January  8,  1994 

14.  Consultation  by  Board  with  the  President 

on  Internal  Personnel  and  Op>erational 
Matters 

15.  Consider  and  Act  on  Internal  Personnel 

and  Op)erational  Matters 

16.  Consultation  by  Board  with  the  Inspector 

General  on  Internal  Personnel, 
Operational  and  Investigative  Matters 

17.  Consider  and  Act  on  the  General 

Counsel's  Report  on  Pending  Litigation 
to  which  the  Corporation  is.  or  .May 
Become,  a  Party 

OPEN  SESSION:  (Resumed) 

18.  Public  Comment 

19  Consider  and  Act  on  Motion  to  Close 
Meeting  of  Board  on  lanuary  29, 1994 

January  29. 1994  Meeting 
MATTERS  TO  BE  CONSIDERED: 
CLOSED  SESSION: 

1.  Qinsider,  With  Advisory  Committee, 

Prospective  Candidates  for  the  Position 
of  President  of  the  Corpwraf  ion 

OPEN  SESSION: 

2.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-fl800. 


Date  Issued:  January  25, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 
[FR  Doc.  94-1895  Filed  1-25-94;  2:06  pm] 

BILUNO  COOC  70SO-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting 
TIME  AND  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  January  28, 1994.  The  meeting 
will  commence  at  5:00  p.m. 
PU^CE:  The  Legal  Services  Corporation, 
750  1st  Street.  N.E.,  11th  Floor,  The 
Board  Room,  Washington.  D.C.  20002. 
(202)  336-8800. 

STATUS  OF  MEETING:  Open,  except  that 
part  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will,  with  its 
Advisory  Committee,  consider 
prospective  candidates  for  the  position 
of  President  of  the  Corporation.  The 
closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2)  and  (6)1.  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Section 
1622.5(a)  and  (e)).  The  closing  will  be 
certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  N.E.,  Washington.  D.C. 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

January  28,  1994  Meeting 
MATTERS  TO  BE  CONSIDERED: 
OPEN  session: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  January  7. 1994 

Meeting 

3.  Consider  and  Act  on  Search  Procedure 

issues 

CLOSED  SESSION: 

4.  Approval  of  Minutes  of  January  7,  1994 

Executive  Session 

5.  Consider,  With  Advisory  Committee, 

Candidates  for  the  Position  of  President 
of  the  Corporation 

OPEN  SESSION: 

6.  (Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 


Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  25, 1994. 
Patrida  D.  Batie, 
Corporate  Secretary. 

|FR  Doc.  94-1896  Filed  1-25-94;  205  pm) 
BILUNO  CODE  r090-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  January  27, 1994.  The 
meeting  will  commence  at  1:30  p.m.  It 
is  anticipated  the  substantive,  open 
portion  of  the  meeting  (i.e..  deliberation 
of  agenda  item  number  5)  will 
commence  at  approximately  2:30  p.m. 
PLACE:  The  Legal  Services  Corporation, 
750  First  Street.  N.E..  The  Board  Room, 
11th  Floor.  Washington,  DC  20002, 
(202) 336-8800. 

STATUS  OF  MEETING:  Open,  except  that 
part  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party.  In  addition,  the 
Committee  will  consider  and  act  on 
internal  personnel  and  operational 
matters  related  to  the  Executive  Office, 
the  Office  of  the  General  Counsel,  the 
Office  of  Administration,  and  the  Office 
of  Human  Resources/Equal 
Opportunity,  the  four  offices  of  the 
Corporation  under  the  Committee's 
purview.  The  closing  will  be  authorized 
by  the  relevant  sections  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b(c)  (2).  (6)  and  (10)1. 
and  the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  C.F.R. 
Section  1622.5  (a),  (e),  and  (h)].  The 
closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street. 
N.E..  Washington.  DC  20002.  in  its 
eleventh  fioor  reception  area,  and  will 
otherwise  be  available  upon  request. 
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MATTERS  TO  BE  CONSIDERED: 
OPEN  session: 

1.  Approval  of  Agenda 
CLOSED  SESSION: 

2.  Approval  of  Minutes  of  January  7, 1994 

Executive  Session 

3.  Consider  and  Act  on  General  Counsel's 

Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party 

4.  Consider  and  Act  on  Internal  Personnel 

and  Operational  Matters 

OPEN  SESSION:  (Resumed) 

5.  Approval  of  Minutes  of  January  7, 1994 

Meeting 
6  Develop,  Consider  and  Act  on  Plans 
Related  to  Reauthorization  of  the 
Corporation 

7.  Consider  and  Act  on  Status  Report  on  the 

Regulation  Reform  Effort 
a.  Consider  and  Act  on  Report  on  Priority 
Development  of  Regulations  under 
Consideration  by  the  Regulations 
Working  Croup 

OPEN  SESSION:  (Continued) 

8.  President's  Report 

9.  General  Counsel's  Report 

10.  Office  of  Administration  Director's  Report 

11.  Office  of  Human  Resources/Equal 

Opportunity  Director's  Report 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-«800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  25, 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  94-1897  Filed  1-25-94;  2:05  pm] 

BILUNQ  COM  70eO-01-M 


LEGAL  SERVICES  QORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 

Meeting 

TIME  AND  DATE:  The  Legal  Services 

Corporation  Board  of  EKrectors  Audit 

and  Appropriations  Committee  will 

meet  on  January  27, 1994.  The  meeting 

will  commence  at  10:00  a.m. 

PLACE:  The  Legal  Services  Corporation, 

750  First  Street,  ME.,  11th  Floor,  The 

Board  Room,  Washington,  DC.  20002. 

(202) 33&-8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  January  6-7, 1994 

Meeting 

3.  Presentation  of  Report  By  Grant/Thornton 

Regarding  the  Corporation's  Fiscal  Year 

1993  Financial  Audit 

4.  Consider  and  Act  on  Proposed  Fiscal  Year 

1994  Consolidated  Operating  Budget  for 
the  Corporation 

5.  Consider  and  Act  on  Staff 

Recommendations  on  Fiscal  Year  1995 
Consolidated  Operating  Budget  for  the 
Corporation 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  25. 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

|FR  Doc.  94-1898  Filed  1-25-94;  2:06  pm] 
MLUNQ  COM  7M0-01-M 

LEGAL  SERVICES  CORPORATION 
Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 


Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on 
January  28, 1994.  The  meeting  will 
commence  at  9:00  a.m.  and  is  open  to 
the  public. 

PLACE:  The  Legal  Services  Corporation, 
750  First  Street,  NE..  The  Board  Room, 
11th  Floor.  Washington,  D.C  20002. 
(202)  336-8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSOERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  December  4, 1993 

Meeting 

3.  Report  from  the  Director  of  the  Offices  of 

Program  Services,  and  Program 
Evaluation.  Analysis  and  Review, 
Regarding  Implementation  uf  the 
Pnnciples  Adopted  by  the  Board  for 
Evaluation,  Technical  Assistance, 
Monitoring  and  Complaint  Investigation, 
Said  Principles  Having  Been  Adopted  on 
December  5, 1993 

4.  Discussion  of  Issues  Related  to  Program 

Improvement  and  Report  on  Current 
Planning  Processes  Underway  in  the 
Legal  Services  Community 

5.  Consider  and  Act  on  Options  Available  to  - 

.the  Corporation  for  Funding  Law  School 
Clinical  Programs 

6.  Report  and  Presentation  with  Regard  to  the 

National  and  Community  Service  Trust 
Act 

7.  Consideration  of  Various  Initiatives 

Related  to  the  Delivery  of  Legal  Services, 
As  Follows 

a.  Alternative  Dispute  Resolution: 

b.  Attorney  Recruitment; 

c.  Reginald  Heber  Smith  Fellowship 
Program; 

d.  Loan  Forgiveness;  and 

e.  Others. 

CONTACT  person:  Patricia  Batie,  (202) 
336-8800. 

Date  Issued:  January  25, 1994. 
Patricia  D.  Batie, 
Corporate  Secretory. 
|FR  Doc.  94-1899  Filed  1-25-94;  2:06  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  correctons  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx:y  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  In 
tt>e  appropnate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  931218-3318] 

Opportunity  To  Join  a  Cooperative 
Research  and  Development 
Consortium  To  Develop  Virtual  Library 
and  Document  interchange 
Technology 

Correction 

In  notice  document  94-70  beginning 
on  page  294  in  the  issue  of  Tuesday, 
January  4.  1994.  make  the  following 
correction: 

On  the  same  page,  in  the  third 
column,  under  DATES:,  the  fifth  through 
sixth  lines  should  read  "March  7, 
1994." 

BILUNQ  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  92081-3194] 

RIN  0693-AB09 

Revision  of  Federal  Information 
Processing  Standard  (FIPS)  46-1  Data 
Encryption  Standard  (DES) 

Correction 

In  notice  document  93-31909 
beginning  on  page  69347  in  the  issue  of 
Thursday,  December  30, 1993  make  the 
following  correction: 

On  page  69348.  in  the  second  column, 
in  the  last  paragraph,  in  the  first  line, 
"removed"  should  read  "recovered". 

BILUNO  CODE  1505-01-0 


Thursday 
January  27,  1994 


§    J 


5 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  121,  et  al. 
Special  Federal  Aviation  Regulations  No. 
36,  Development  of  Major  Repair  Data; 
Final  Rule 


936 
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lEPARTMENT  OF  TRANSPORTATION 
ederal  Aviation  Administration 

4  CFR  Parts  121, 127, 135,  and  145 

>ocket  No.  17551;  SFAR  Amendment  No. 
&-6] 

peciai  Federal  Aviation  Regulation 
lo.  36,  Development  of  Major  Repair 
lata 

GENCY:  Federal  Aviation 
.dministration.  DOT. 
CTION:  Final  rule. 

UMMARY:  This  final  rule  amends  and 
xtends  Special  Federal  Aviation 
egvlation  (SFAR)  No.  36.  which 
rovides  that  authorized  repair  station 
id  aircraft  operating  certificate  holders 
lay  approve  aircraft  products  or  articles 
)r  return  to  service  after  accomplishing 
lajor  repairs  using  self-developed 
jpair  data  that  have  not  been  approved 
y  the  Federal  Aviation  Administration 
^■AA).  Amendments  include 
larification  of  the  scope  of  the  SFAR 
Lithorization.  Extension  of  the 
'gulation  continues  to  provide,  for 
lose  that  qualify,  an  alternative  from 
le  requirement  to  obtain  FAA  approval 
f  major  repair  data  on  a  case-by-case 
asis,  and  allows  additional  lime  for  the 
AA  to  incorporate  the  SFAR  provisions 
ito  the  regulations. 
ATES:  Effective  January  23, 1994  and 
irminates  January  23, 1999. 
3R  FURTHER  INFORMATION  CONTACT: 
odd  Thompson,  Continued 
irworthiness  Staff,  Aircraft 
ngineering  Division,  AIR-107,  Federal 
.viation  Administration,  800 
idependence  Ave..  SW.,  Washington, 
C  20591,  telephone:  (202)  267-7218. 

JPPLEMENTARY  INFORMATION: 

ackgrouod 

Notice  No.  93-15,  Special  Federal 
•viation  Regulation  No.  36, 
development  of  Major  Repair  Data,  was 
ublished  in  the  Federal  Register  on 
hursday.  October  21,  1993;  the 
amment  period  closed  on  November 
2, 1993.  Ten  comments  were  received 
nd  are  addressed  below  in  the  section 
ntitled  Discussion  of  Comments. 

In  the  NPRM,  the  FAA  proposed 
mending  and  extending  the 
irmination  date  of  Special  Federal 
•viation  Regulation  (SFAR)  No.  36, 
'hich  allows  authorized  certificate 
olders  (domestic  repair  stations,  air 
arriers,  air  taxi  operators  of  large 
ircraft,  and  commercial  operators  of 
irge  aircraft)  to  approve  aircraft 
roducts  and  articles  for  return  to 
;r\ice  after  accomplishing  major 


repairs  using  data  developed  by  the 
holder  that  have  not  been  approved  by 
the  FAA.  Currently,  more  than  40  air 
carrier  and  domestic  repair  station 
certificate  holders  currently  have  SFAR 
36  authorizations  that  will  terminate  on 
January  23,  1994. 

Since  the  SFAR  was  initially  adopted 
in  1978,  some  of  the  regulatory  language 
has  received  differing  field 
interpretation.  As  a  result,  some 
repaired  products  have  been  returned  to 
service  by  SFAR  36  authorization 
holders  that  did  not  have  return  to 
service  authority.  These  interpretations 
are  the  result  of  changes  in  the  repair 
industry  since  the  initial  adoption  of  the 
rule.  The  original  SFAR  36  did  not 
foresee  that  some  repair  stations  would 
be  authorized  only  to  perform 
maintenance  on  parts  or  components  of 
articles  without  authorization  to  return 
them  to  service.  These  interpretations  of 
eligibility  have  allowed  several  SFAR  36 
authorizations  to  be  issued  and  used 
inconsistently  with  the  original  intent  of 
the  SFAR. 

An  aircraft  "product"  is  an  aircraft, 
airframe,  aircraft  engine,  propeller,  or 
appliance.  An  aircraft  "article"  is  an 
airframe,  powerplant,  propeller, 
instrument,  radio,  or  accessory. 
Although  some  repair  stations  are 
authorized  only  to  perform  maintenance 
on  parts  of  articles  or  products,  some 
SFAR  36  authorizations  were  used  by 
these  repair  station  certificate  holders  to 
approve  the  articles  and  products  for 
return  to  service. 

The  FAA  has  found  that  while  repwur 
stations  that  specialize  in  the  repair  of 
parts  or  components  of  aircraft  articles 
or  products  may  have  the  technical 
capability  and  scope  sufficient  for  the 
individual  repair,  they  do  not 
necessarily  possess  the  overall 
knowledge  necessary  for  returning  an 
article  or  product  to  service.  Only  repair 
stations  and  air  carriers  that  understand 
the  form,  fit,  and  function  of  an  aircraft 
article  or  product  should  be  authorized 
to  approve  that  article  or  product  for 
"return  to  service  after  a  major  repair. 
Furthennore.  one  must  understand  the 
form,  fit,  and  function  of  the  article  or 
product  in  order  to  fully  evaluate  the 
ramifications  of  a  major  repair  being 
developed  for  that  article  or  product. 
When  the  FAA  finds  that  a  repair 
station  or  air  carrier  has  that  necessary 
understanding,  the  FAA  issues  it  a 
certificate  and  operations  specifications 
commensurate  with  that  finding,  and 
the  repair  station  or  air  carrier  is  granted 
return  to  service  authority.  This  higher 
level  of  certitude  by  the  FAA  in  the 
work  and  knowledge  of  the  repair 
station  or  carrier  that  is  authorized  to 
approve  the  rated  article  or  product  for 


return  to  service  is  the  basis  for  the 
SFAR  36  authorization  to  develop  and 
use  data  for  major  repairs  without  FAA 
approval  of  the  data.  The  preamble  to 
the  original  SFAR  36  reflected  this 
intent  to  limit  the  authorization  to  these 
repair  stations  and  carriers  when  it 
discussed  the  need  to  have  damaged 
aircraft  repaired  and  returned  to  service 
as  quickly  as  possible.  The  SFAR  36 
system  was  never  intended  to  support 
repairs  accompli.shed  further  up  in  the 
repair  stream. 

History 

Prior  to  the  adoption  of  SFAR  36. 
certificate  holders  that  were  qualified  to 
make  repairs  were  required  to  obtain 
FAA  approval  on  a  case-by-case  basis 
for  data  they  had  developed  to  perform 
major  repairs.  The  only  alternative  to 
the  time-consuming,  case-by-case 
approval  method  was  to  petition  for  and 
obtain  an  exemption  granting  relief  from 
the  regulation.  The  number  of 
exemptions  being  granted  indicated  that 
revisions  to  the  Federal  Aviation 
Regulations  (FAR)  were  necessary,  and 
SFAR  36  was  adopted  on  January  23. 
1978,  as  an  interim  rulemaking  action. 
Adoption  of  the  SFAR  eliminated  the 
requirement  for  authorized  certificate 
holders  to  petition  for  exemption  from 
the  regulation,  and  allowed  the  FAA 
additional  time  to  obtain  the 
information  necessary  to  develop  a 
permanent  rule  change.  Most  of  the 
affected  certificate  holders,  however, 
did  not  use  the  provisions  of  SFAR  36 
until  it  was  well  into  its  second  year 
and  nearing  its  expiration  date  of 
January  23. 1980.  Since  the  FAA  did  not 
yet  have  sufficient  data  upon  which  to 
base  a  permanent  rule  change,  the 
termination  data  for  SFAR  36  was 
extended  to  January  23, 1982. 

Although  the  FAA  has  considered 
consolidating  certain  authorizations 
along  with  those  issued  under  SFAR  36 
to  make  them  permanent  parts  of  the 
regulations,  no  rulemaking  action  has 
been  undertaken,  and  SFAR  36  has  been 
extended  three  times.  Currently, 
permanent  regulatory  action  is  under 
consideration  by  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC). 

Synopsis  of  the  Rule 

Section  1 

The  FAA  defines  aircraft  "product." 
"article,"  and  "component"  for  the 
purpose  of  the  SFAR.  The  definitions 
explain  more  clearly  an  authorization 
holder's  return  lo  service  authority. 
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Section  2 

The  FAA  restates  the  general 
provisions  of  the  current  SPAR  in  terms 
applicable  to  the  individual  types  of 
eligible  certificate  holders.  Paragraph  (c) 
of  section  2  clarifies  that  an  SPAR  36 
authorization  does  not  expand  the  scope 
of  authority  of  a  repair  station  certificate 
holder;  i.e.,  it  does  not  give  a  repair 
station  return  to  service  authority  for 
any  article  for  which  it  is  not  rated  or 
change  the  articles  it  is  rated  to  repair. 

Section  3 

Section  3  states  that  an  authorized 
certificate  holder  may  approve  an 
aircraft  product  or  article  for  return  to 
service  after  accomplishing  a  major 
repair,  using  data  not  approved  by  the 
Administrator,  only  in  accordance  with 
the  amended  SPAR.  Section  3  requires 
that  the  data  used  to  perform  the  major 
repair  be  developed  and  "approved"  in 
accordance  with  the  holder's 
authorization  and  procedures  manual. 
Section  3  also  enables  an  authorization 
holder  to  use  its  developed  repair  data 
on  a  subsequent  repair  of  the  same  type 
of  product  or  article.  Por  each 
subsequent  repair,  the  holder  must 
determine  that  accomplishment  of  the 
repair,  using  previously  developed  data, 
will  return  the  product  or  article  to  its 
original  or  properly  altered  condition 
and  will  conform  to  all  applicable 
airworthiness  requirements.  In  addition, 
each  subsequent  use  of  the  data  would 
have  to  be  recorded  in  the  authorization 
holder's  SPAR  records. 

Section  4 

Section  4  describes  the  procedures  for 
applying  for  an  SPAR  36  authorization. 

Section  5 

Section  5  identifies  the  requirements 
a  certificate  holder  must  meet  to  be 
eligible  for  an  SPAR  36  authorization. 
Paragraphs  (a)(2),  (a)(3),  and  (b)  define 
the  personnel  required  and  incorporate 
clarifying  changes  from  the  current 
SPAR.  Paragraph  (c)  contains  the 
reporting  requirement  of  the  current 
SPAR  that  pertains  to  changes  that 
could  affect  the  holder's  continuing 
ability  to  meet  the  SPAR  requirements. 

Section  6 

Section  6  describes  the  procedures 
manual  requirements.  Paragraph  (c)  of 
section  6  requires  that  an  authorization 
holder  that  experiences  a  change  in 
procedures  or  staff  obtain  and  record 
PAA  approval  of  the  change  in  order  to 
continue  to  approve  products  or  articles 
for  return  to  service. 


Section  7 

Section  7  states  that  SPAR  36 
terminates  on  January  23, 1999.  All 
authorizations  issued  under  this  SPAR 
will  terminate  on  that  date  unless  earlier 
surrendered,  suspended,  revoked,  or 
otherwise  terminated.  Section  7  also 
allows  previous  authorization  holders  to 
either  surrender  their  SPAR  36- 
developed  data  to  the  FAA  or  to 
maintain  the  data  indefinitely  and  make 
it  available  to  the  PAA  for  inspection. 

Section  8 

Section  8  prohibits  the  transfer  of  an 
SPAR  36  authorization. 

Section  9 

Section  9  contains  the  inspection 
provisions  of  the  current  SPAR.  It  also 
emphasizes  that  the  FAA  must  be  able 
to  determine  whether  an  applicant  has, 
or  a  holder  maintains,  personnel 
adequate  to  comply  with  the  provisions 
of  the  SPAR  and  any  additional 
limitations  contained  in  the 
authorization. 

Section  10 

Section  10  re-emphasizes  that  an 
SPAR  36  authorization  does  not  expand 
the  scope  of  products  or  articles  that  an 
aircraft  operator  or  repair  station  is 
authorized  to  approve  for  return  to 
service.  This  section  also  emphasizes 
that  the  authorization  allows  a  holder  to 
approve  for  return  to  service  a  product 
or  article  after  major  repair  "performed 
by  the  holder  using  data  developed  by 
the  holder  without  PAA  approval  of  that 
data. 

Section  11 

Section  11  contains  the  provision  that 
each  SPAR  36  authorization  holder 
must  comply  with  any  additional 
limitations  prescribed  by  the 
Administrator  and  made  a  part  of  the 
authorization. 

Sections  12  and  13 

Sections  12  and  13  address  data 
review  and  service  experience 
requirements  and  record  keeping 
requirements.  Section  12  states  the 
circumstances  in  which  a  holder  will  be 
required  to  submit  the  information 
necessary  for  corrective  action  on  a 
repair.  Paragraph  (b)  of  section  13  lists 
the  identification  information  required 
rather  than  use  the  term  "PAA 
identification,"  which  has  been  the 
source  of  confusion  in  previous  versions 
of  the  regulation. 

As  noted  above,  the  termination  date 
for  SPAR  36  is  January  23, 1999.  The  5- 
year  extension  was  chosen  to  allow 
enough  time  for  the  ARAC  to  deliberate 
and  forward  a  recommendation,  and 


enough  time  for  the  FAA  to  deliberate 
and  act  upon  it.  On  or  about  the 
effective  date  of  this  final  rule,  each 
FAA  office  having  jurisdiction  over  a 
current  SPAR  36  authorization  will 
reevaluate  each  holder  in  terms  of  the 
amended  rule.  All  current  holders  will 
be  notified  in  writing  as  to  whether  they 
continue  to  qualify  under  the  amended 
rule. 

The  FAA  will  work  with  those 
holders  that  no  longer  qualify  to 
establish,  where  possible,  means  to 
perform  approved  major  repairs.  The 
means  may  include  submitting  repair 
data  to  an  aircraft  certification  office 
(AGO)  for  approval,  utilizing  a 
consultant  designated  engineering 
representative  (DER)  to  approve  the 
data,  or  employing  a  company  DER. 

The  extension  o7  SPAR  36  will  allow 
uninterrupted  major  repair  activity  by 
the  current  authorization  holders  that 
qualify  under  the  amended  SPAR;  those 
authorizations  will  be  extended  without 
the  holders  reapplying  for  authorization. 
The  extension  will  also  allow  a  new, 
qualified  applicant  to  obtain  an 
authorization  instead  of  petitioning  for 
exemption  from  the  regulations. 

Discussion  of  Comments 

Interested  persons  were  afforded  the 
opportunity  to  participate  in 
development  of  this  rulemaking  by 
submitting  written  comments  to  the 
public  regulatory  docket  on  or  before 
November  22,  1993.  All  comments 
received  have  been  reviewed  and  duly 
considered  in  promulgating  this  final 
rule;  comments  received  after  November 
22,  1993,  have  been  considered  to  the 
extent  possible  without  delaying  this 
rulemaking  action.  Ten  comments  were 
received;  two  from  foreign  aviation 
industry  companies,  three  from 
domestic  aviation  industry  companies, 
and  five  from  domestic  aviation 
industry  associations.  One  of  the  foreign 
commenters  only  reque.sts  a  copy  of  the 
NPRM  and  does  not  offer  substantive 
comments.  Of  the  remaining  nine 
comments,  one  opposes  the  NPRM  and 
four  support  it.  The  other  four 
commenters  do  not  declare  agreement  or 
opposition  to  the  NPRM.  but  submit 
comments  and  suggestions. 

Pour  commenters  state  that  a  repair 
station  that  has  the  authority  to  return 
to  service  a  product  or  article  should  be 
able  to  develop  and  use  major  repair 
data  for  components  or  parts  of  those 
products  and  articles  and  return  them  to 
service  as  well.  One  of  these 
commenters  suggested  that  the  FAA 
meant  to  imply  that  air  carriers  and 
repair  stations  that  accomplish  major 
repairs  on  products  or  articles  are  not 
qualified  to  accomplish  major  repairs  on 
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parts  or  components  of  those  products 
or  articles.  The  FAA  agrees  that  repair 
stations  with  the  authority  to  return  to 
service  a  product  or  article  are  qualified 
and  must  be  able  to  develop  and  use 
major  repair  data  to  perform  repairs  on 
components  or  parts  of  those  products 
or  articles.  The  FAA  disagrees,  however, 
that  the  repai."-  station  should 
automatically  be  permitted  to  return  to 
service  those  components  or  parts, 
unless  the  components  or  parts  are 
reinserted  into  the  original  product  or 
article  before  leaving  the  repair  station. 
This  SPAR  addresses  the  development 
of  major  repair  data;  the  issues 
concerning  accompUshing  the  repair 
and  return  to  service  authority  for  repair 
stations  for  components  or  parts  is 
beyond  the  scope  of  this  rulemaking, 
and  no  changes  are  made  to  the  NPRM 
pursuant  to  these  comments. 

Two  commenters  suggest  that  the 
final  rule  should  allow  current  holders 
of  the  SFAR  36  authorization  to 
continue  to  use  the  authorization  for  the 
term  of  the  extension,  or  until  a 
permanent  rule  is  in  place.  One  of  these 
commenters  read  the  NPRM  to  mean 
that  repair  stations  currently  conducting 
work  under  SFAR  36  must  discontinue 
such  work.  The  FAA  disagrees;  the  rule 
docs  not  require  that  work  be 
discontinued,  but  rather  that  the  refwir 
station  performing  the  work  be  truly 
qualified  before  returning  an  article  to 
service.  As  was  stated  in  the  NPRM, 
some  SFAR  36  authorizations  were 
issued  in  error,  due  to 
misinterpretations  of  the  rule.  The  FAA 
has  determined  that  the  error  must  not 
continue  and  those  authorizations 
issued  in  error  can  not  be  extended 
without  the  authorization  holders 
meeting  all  qualifications.  The  rule 
language  proposed  in  the  NPRM  is 
retained  to  clarify  the  qualifications. 

One  commenter  is  concerned  that  its 
current  authorization  may  lapse  on  the 
termination  date  of  January  23.  1994.  To 
ensure  a  smooth  transition,  current 
SFAR  36  authorization  holders  will  be 
permitted  to  use  their  authorizations 
until  the  FAA  notifies  them  that  they  do 
not  continue  to  qualify  to  hold  the 
authorization. 

One  commenter  proposes  that  the  rule 
include  a  system  of  positive 
identification  on  the  restored  product 
with  traceabiUty  directly  back  to  the 
facility  performing  the  major  repair  and 
to  the  specific  data  package  authorizing 
the  major  repair.  The  FAA  agrees  that 
this  issue  has  merit;  however,  such  a 
requirement  would  add  a  substantial 
burden  not  proposed  in  the  NPRM.  The 
suggestion  is  beyond  the  scope  of  this 
rulemaking.  Future  documents  such  as 
Advisory  Circulars.  FAA  Orders,  or 


other  rulemaking  projects,  including 
those  developed  in  the  ARAC,  may 
consider  this  suggestion,  if  applicable.  ^ 

Ctaie  commenter  suggests  allowing 
foreign  repair  stations  to  use  SFAR  36 
authorizations  to  develop  and  use  major 
repair  data.  The  FAA  disagrees;  SFAR 
36  has  never  been  available  to  foreign 
repair  stations.  The  resources  and 
database  systems  currently  available  to 
oversee  foreign  operations  are  not 
sufficient  to  adequately  monitor  such 
SFAR  36  authorizations.  The  rule  will 
not  be  expanded  to  include  foreign 
repair  stations. 

One  commenter  suggests  that  the 
current  SFAR  36  does  not  need 
clarification,  but  rather  §§  145.51(b)  and 
145.53  of  the  Federal  Aviation 
Regulations,  which  address  return  to 
service  authority  and  maintenance  of 
rated  items,  need  to  be  enforced.  The 
FAA  disagrees;  the  erroneous  issuance 
of  SFAR  36  authorizations  demonstrates 
that  ambiguity  exists  in  the  current  rule. 
The  rule  sections  cited  by  the 
commenter  are  not  at  issue  in  improper 
SFAR  36  authorizations.  Increased 
enforcement  of  other  regulations  would 
not  change  the  ambiguity  that  exists  in 
SFAR  36. 

One  commenter  suggests  that  the 
three  subsections  of  section  2  of  the  rule 
be  considered  into  one  paragraph,  along 
with  other  minor  revisions.  The  FAA 
realizes  that  some  of  the  material  in 
these  subsections  is  repeated,  but  the 
subsections  do  refer  to  different  sections 
of  the  regulations.  Part  of  the  confusion 
with  the  current  SFAR  stems  from  the 
very  combinations  of  information 
suggested  by  the  commenter.  Section  2 
was  divided  into  three  sections  in  order 
to  clarify  what  is  available  to  different 
applicants. 

One  commenter  suggests  that  section 
6  of  the  NPRM  be  amended  to  add  that 
the  Administrator  must  approve  within 
15  days  a  change  in  repair  station  staff 
necessary  to  meet  other  requirements  of 
the  regulation  or  a  change  in  procedures 
approved  under  a  separate  paragraph  of 
the  regulation.  The  FAA  disagrees; 
often,  more  than  15  days  is  needed  to 
conduct  research  necessary  to  verify  a 
new  staff  member's  background  and 
ability  or  to  evaluate  procedures.  The 
FAA  can  not  grant  approval  to  necessary 
staff  personnel  or  procedures  without 
thoroughly  investigating  all  issues 
involved  to  ensure  that  the  level  of 
safety  intended  by  the  rule  continues  to 
be  met.  No  time  limit  for  FAA  approval 
will  be  added  to  Section  6. 

One  commenter  states  that  the 
qualifications  of  the  SFAR  36  staff 
engineering  personnel  should  be 
consistent  with  qualifications  assigned 
to  Designated  Engineering 


Representatives  with  regard  to  damage 
tolerance  requirements.  The  FAA 
agrees;  this  issue  is  addressed  in  Section 
5(a)(3}.  which  identifies  engineering 
personnel  that  can  determine 
compliance  with  the  applicable 
airworthiness  requirements  of  the 
regulations.  Therefore,  no  change  is 
made  to  the  final  rule. 

Two  commenters  propose  that  section 
5  of  the  SFAR  be  amended  to  state  that 
the  applicant  must  have  authority  to 
repair  products  or  articles  to  be  eUgible 
to  apply  for  an  SFAR  36  authorization. 
The  FAA  agrees  that  this  is  a  helpful 
clarification;  the  final  rule  incorporates 
this  change. 

One  commenter  proposes  that  the 
words  "article"  and  "product"  should 
both  appear  wherever  one  is  currently 
used  to  encompass  all  items  intended. 
The  FAA  agrees  in  part,  and  has  further 
determined  that  the  final  rule  should 
reflect  one  term  where  one  most  clearly 
states  the  applicability  of  the 
corresponding  provision.  For  e.xample, 
FAR  Section  121.379(b)  states  that  a 
certificate  holder  may  approve  for 
return  to  service  a  product  after 
maintenance,  etc.,  performed  under 
paragraph  (a)  of  Section  121.379.  FAR 
Section  145.51b  states  that  a  repair 
station  certificate  holder  may  approve 
for  return  to  service  any  article  for 
which  it  is  rated.  Accordingly,  the  final 
rule  has  been  revised  to  use  "product" 
when  referring  to  repairs  performed  by 
air  carrier  and  air  taxi  certificate 
holders,  and  to  use  "article"  when 
referring  to  repairs  performed  by  repair 
station  certificate  holders;  the  final  rule 
uses  both  terms  where  it  does  not 
distinguish  between  the  certificate 
holders. 

One  commenter  suggests  that 
clarification  is  needed  as  to  whether  a 
repair  station  may  continue  to  utilize 
major  repair  data  developed  previously 
under  its  SFAR  36  authorization  if  that 
authorization  ceases,  terminates,  or 
expires.  The  FAA  agrees  that  a 
clarification  is  needed.  A  holder  whose 
authorization  has  expired  or  has  been 
terminated  may  not  use  data  previously 
developed  under  its  authorization  to 
perform  a  major  repair  and  return  the 
product  or  article  to  service;  the  relevant 
provisions  of  FAR  parts  121,  127,  and 
145  cited  in  Section  2  of  the  proposed 
and  final  rule  prohibit  that  return  to 
service. 

In  addition.  Section  7  of  the  final  rule 
requires  the  holder  to  surrender  its 
SFAR  36-developed  data  to  the  FAA. 
However,  the  FAA  acknowledges  that  a 
holder  whose  authorization  has  expired 
or  been  terminated  may  have  a 
legitimate  future  use  for  the  data;  e.g.. 
the  holder  may  apply  to  the  FAA  to 
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have  the  data  approved.  Accordingly,  to 
accommodate  the  FAA's  continued 
airworthiness  concerns  and  a  holder's 
interest  in  data  it  has  developed, 
Section  7  of  the  final  rule  has  been 
revised  to  allow  a  former  authorization 
holder  to  surrender  its  SPAR  36- 
developed  data,  or  maintain  its  data 
indefinitely  and  make  the  data  available 
to  the  FAA  for  inspection. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  SFAR  36-6  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  the 
OMB  Control  Number  2120-0507.  For 
further  information  contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590,  (202)  366- 
4735. 

Regulatory  Evaluation 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  on  the  amendments  to  14  CFR 
parts  121,  127. 135,  and  145— Special 
Federal  Aviation  Regulation  No.  36, 
Development  of  Major  Repair  Data.  This 
summary  and  the  full  regulatory 
evaluation  quantify,  to  the  extent 
practicable,  estimated  costs  and 
anticipated  benefits  to  the  private  sector 
consumers,  and  Federal,  State,  and  local 
governments. 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  The  anticipated 
costs  and  benefits  associated  with  this 
final  rule  are  summarized  below.  (A 
detailed  discussion  of  costs  and  benefits 
is  contained  in  the  full  regulatory 
evaluation  in  the  docket  for  this  final 
rule). 

Cost  Analysis 

The  FAA  estimates  that  the  one-time 
total  cost  of  compliance  will  be 
approximately  $55  for  the  industry  and 
about  $840  for  the  FAA.  This  cost 
estimate  was  derived  based  upon  two 
components:  (1)  Current  SFAR  36 
certificate  holders  (that  will  not  qualify 
under  the  amended  rule)  applying  for  a 
DER.  and  (2)  FAA  costs  to  review  SFAR 
36  and  DER  authorizations. 

Benefit  Analysis 

The  final  rule,  with  the  amended 
extension  date,  will  allow  certain  firms 
to  continue  to  operate  under  SFAR  36, 
and  will  avoid  economic  hardship  to 
those  relying  on  it  as  it  presently  exists. 


The  final  rule  v^ill  also  eliminate 
ambiguities  that  exist  in  the  present 
rule.  These  ambiguities  have  allowed 
component  repair  stations  that  do  not 
have  return  to  service  authorization  to 
receive  SFAR  36  authorizations.  Repair 
stations  that  specialize  in  component  or 
piece  parts  of  products  (instead  of 
aircraft  engines  or  air  frames,  for 
example)  and  are  not  returning  those 
products  to  service,  do  not  necessarily 
possess  the  overall  knowledge  necessary 
for  returning  an  article  or  product  to 
service.  Only  repair  stations  and  air 
carriers  that  understand  the  form,  fit, 
and  function  of  an  aircraft  article  or 
product  should  be  authorized  to 
approve  that  article  or  product  for 
return  to  service  after  a  major  repair. 

There  have  been  no  known 
documented  instances  where  aviation 
safety  has  been  compromised  as  a  result 
of  these  repaired  products  being 
returned.  Nevertheless,  the  level  of 
certitude  should  not  be  compromised, 
and  only  those  that  understand  the 
form,  fit,  and  function  of  the  product 
should  be  permitted  to  return  the 
product  to  service. 

The  benefits  of  this  action  are  the 
potential  improvements  in  aviation 
safety. 

Comparison  of  Costs  and  Benefits 

The  costs  associated  with  this  final 
rule  ($55  to  industry  and  $840  to  the 
FAA)  are  minimal.  In  view  of  the 
negligible  costs  of  the  rule,  coupled 
with  benefits  in  the  form  of  enhanced 
safety  to  all  aircraft  operators,  the  FAA 
has  determined  that  the  rule  will  be 
cost-beneficial. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  costs 
associated  with  this  final  rule  are  below 
any  threshold  established  by  FAA  Order 
2100.143A.  Therefore,  the  final  rule  will 
not  have  a  significant  economic  impact 
on  any  small  entity. 

International  Trade  Impact  Assessment 

This  final  rule  will  have  neither  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  an  effect  on  the  sale  of  U.S. 
products  or  ser\'ices  in  foreign  countries 
since  it  does  not  impose  costs  on  aircraft 
operators  or  U.S.  or  foreign  aircraft 
manufacturers. 


Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  nor 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  thif  final  rule  will 
not  have  sufficient  feder»li$m 
implications  to  warrant  the^r^aration 
of  a  Federalism  Assessment.      \ 

Justification  for  Immediate  Adoption 

The  FAA  has  determined  that  delay  in 
the  adoption  of  this  rule  would  cause 
undue  burden  to  qualified  domestic 
repair  stations,  air  carriers,  air  taxi 
operators  with  large  aircraft,  and 
commercial  operators  of  large  aircraft. 
These  companies  use  their  SFAR  36 
authorizations  to  develop  and  use  data 
not  formerly  approved  by  the  FAA  for 
major  repairs  on  products  and  articles. 
Current  SFAR  36  authorizations  will 
terminate  on  Januarj'  23, 1994.  and  this 
rule  must  be  effective  for  the  companies 
affected  to  continue  to  use  data 
developed  under  the  authorization  to 
perform  major  repairs.  Accordingly,  the 
FAA  has  determined  that  good  cause 
exists  to  make  this  rule  effective  in  less 
than  30  days. 

Conclusion 

I  certify  that  this  final  rule:  (1)  Is  not 
a  significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (44  CFR  11034.  February 
26.  1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of- 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  In  addition, 
this  final  rule  has  little  or  no  impact  on 
trade  opportunities  for  U.S.  firms  doing 
business  overseas,  or  on  foreign  firms 
doing  business  in  the  United  States. 

List  of  Subjects 

UCFFPart  121 

Air  carriers.  Airworthiness  directives 
and  standards,  Aviation  safety.  Safety. 

14  CFR  Part  127 

Air  carriers.  Aircraft,  Airmen. 
Airworthiness,  Aviation  safety. 
Helicopters. 

14  CFR  Part  135 

Air  carriers.  Air  taxis,  Air 
transportation,  Aircraft,  Airmen, 
Airplanes,  Airworthiness,  Aviation 
safety,  Helicopters,  Safety. 


3940        Federal  Register  /  Vol.  59,  No.  18  /  Thursday,  January  27,  1994  /  Rules  and  Regulations 


J4  CFR  Part  145 

Air  carriers,  Air  transportation. 
Aircraft,  Aviation  safety.  Safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  121. 127,  135,  and 
145  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355. 
1356,  1357, 1401. 1421-1430,  1472,  1485, 
and  1502;  49  U.S.C.  106(g). 

PART  127— {AMENDED] 

2.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421, 
1422.  1423.  1424,  1425.  1430,  49  U.S.C. 
106(g). 

PART  135— {AMENDED] 

3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a),  1355(a). 
1421-1431,  and  1502:  49  U.S.C.  106(g). 

PART  145— {AMENDED] 

4.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  Sees.  313.  314,  601,  and  607,  72 
Stat.  752;  49  U.S.C  app.  1354(a).  1355,  1421 
and  1427;  unless  otherwise  noted. 

5.  In  parts  121, 127,  135,  and  145, 
Special  Federal  Aviation  Regulation  No. 
36,  the  text  of  which  is  found  at  the 
beginning  of  part  121,  is  revised  to  read 
as  follows: 

SFAR  No.  36 

1.  Definitions.  For  purposes  of  this  Special 
Federal  Aviation  Regulation — 

(a)  A  product  is  an  aircraft,  airframe, 
aircraft  engine,  propeller,  or  appliance; 

(b)  An  article  is  an  airframe,  powerplant, 
propeller,  instrument,  radio,  or  accessory; 
and 

(c)  A  component  is  a  part  of  a  product  or 
article. 

2.  General,  (a)  Contrary  provisions  of 
§  121.379(b)  of  the  Federal  Aviation 
Regulations  notwithstanding,  the  holder  of 
an  air  carrier  operating  or  commercial 
operating  certificate,  or  the  holder  of  an  air 
taxi  operating  certificate  that  operates  large 
aircraft,  that  has  been  issued  o|)erations 
specifications  for  operations  required  to  be 
conducted  in  accordance  with  14  CFR  part 
121,  may  pierform  a  major  repair  on  a 
product,  as  described  in  §  121.379(a).  using 
technical  data  that  have  not  been  approved 
by  the  Administrator,  and  approve  that 
product  for  return  to  service,  if  authorized  in 
accordance  with  this  Special  Federal 
Aviation  Regulation. 

(b)  Contrary  provisions  of  §  1 27.40(b)  of  the 
Federal  Aviation  Regulations 


notwithstanding,  the  holder  of  an  air  carrier 
operating  certificate  that  has  been  issued 
operations  specifications  for  operations 
required  to  be  conducted  in  accordance  with 
14  CFR  part  127  may  perform  a  major  repair 
on  a  product  as  described  in  §  127.140(a), 
using  technical  data  that  have  not  been 
approved  by  the  Administrator,  and  approve 
that  product  for  return  to  service,  if 
authorized  in  accordance  with  this  Special 
Federal  Aviation  Regulation. 

(c)  Contrary  provisions  of  §  145.51  of  the 
Federal  Aviation  Regulations 
notwithstanding,  the  holder  of  a  domestic 
repair  station  certificate  under  14  CFR  part 
145  may  perform  a  major  repair  on  an  article 
for  which  it  is  rated,  using  technical  data  not 
approved  by  the  Administrator,  and  approve 
that  article  for  return  to  service,  if  authorized 
in  accordance  with  this  Special  Federal 
Aviation  Regulation.  If  the  certificate  holder 
holds  a  rating  limited  to  a  component  of  a 
product  or  article,  the  holder  may  not.  by 
virtue  of  this  Special  Federal  Aviation 
Regulation,  approve  that  product  or  article 
for  return  to  service. 

3.  Major  Repair  Data  and  Return  to 
Service,  (a)  As  referenced  in  section  2  of  this 
Special  Federal  Aviation  Regulation,  a 
certificate  holder  may  pierform  a  major  repair 
on  a  product  or  article  using  technical  data 
that  have  not  been  approved  by  the 
Administrator,  and  approve  that  product  or 
article  for  return  to  service,  if  the  certificate 
holder — 

(1)  Has  been  issued  an  authorization  under, 
and  a  procedures  manual  that  complies  with, 
Sf>ecial  Federal  Aviation  Regulation  No.  36. 
effective  on  lanuary  23, 1994; 

(2)  Has  developed  the  technical  data  in 
accordance  with  the  procedures  manual; 

(3)  Has  developed  the  technical  data 
specifically  for  the  product  or  article  being 
repaired;  and 

(4)  Has  accomplished  the  repair  in 
accordance  with  the  procedures  manual  and 
the  procedures  approved  by  the 
Administrator  for  the  certificate. 

(b)  For  purposes  of  this  section,  an 
authorization  holder  may  develop  technical 
data  to  perform  a  major  repair  on  a  product 
or  article  and  use  that  data  to  repair  a 
subsequent  product  or  article  of  the  same 
type  as  long  as  the  holder — 

(1)  Evaluates  each  subsequent  repair  and 
the  technical  data  to  determine  that 
performing  the  subsequent  repair  with  the 
same  data  will  return  the  product  or  article 
to  its  original  or  properly  altered  condition, 
and  that  the  repaired  product  or  article 
conforms  with  applicable  airworthiness 
requirements;  and 

(2)  Records  each  evaluation  in  the  records 
referenced  in  paragraph  (a)  of  section  13  of 
this  Special  Federal  Aviation  Regulation. 

4.  Application.  The  applicant  for  an 
authorization  under  this  Special  Federal 
Aviation  Regulation  must  submit  an 
application,  in  writing  and  signed  by  an 
officer  of  the  applicant,  to  the  FAA  Flight 
Standards  District  Office  charged  with  the 
overall  inspection  of  the  applicant's 
operations  under  its  certificate.  The 
application  must  contain — 

(a)  If  the  applicant  is 
(1)  The  holder  of  an  air  carrier  operating 
or  commercial  operating  certificate,  or  the 


holder  of  an  air  taxi  operating  certificate  that 
operates  large  aircraft,  the — 

(i)  The  applicant's  certificate  number:  and 

(ii)  The  specific  product(s)  the  applicant  is 
authorized  to  maintain  under  its  certificate, 
operations  specifications,  and  maintenance 
manual;  or 

(2)  The  holder  of  a  domestic  repair  station 
certificate — 

(i)  The  applicant's  certificate  number; 

(ii)  A  copy  of  the  appliv.dnt's  operations 
Sfiecifications;  and 

(iii)  The  specific  article(s)  for  which  the 
applicant  is  rated; 

(b)  The  name,  signature,  and  title  of  each 
person  for  whom  authorization  to  approve, 
on  behalf  of  the  authorization  holder,  the  use 
of  technical  data  for  major  repairs  is 
requested;  and 

(c)  The  qualifications  of  the  applicant's 
staff  that  show  compliance  with  section  5  of 
this  Special  Federal  Aviation  Regulation. 

5.  Eligibility,  (a)  To  be  eligible  for  an 
authorization  under  this  Special  Federal 
Aviation  Regulation,  the  applicant,  in 
addition  to  having  the  authority  to  repair 
products  or  articles  must — 

(1)  Hold  an  air  carrier,  commercial,  or  air 
taxi  operating  certificate,  and  have  been 
issued  operations  specifications  for 
operations  required  to  he  conducted  in 
accordance  with  14  CFR  part  121  or  127,  or 
§  135.2,  or  hold  a  domestic  repair  station 
certificate  under  14  CFR  part  145; 

(2)  Have  an  adequate  number  of 
sufficiently  trained  personnel  in  the  United 
States  to  develop  data  and  repair  the 
products  that  the  applicant  is  authorized  to 
maintain  under  its  operating  certificate  or  the 
articles  for  which  it  is  rated  under  its 
domestic  repair  station  certificate; 

(3)  Employ,  or  have  available,  a  staff  of 
engineering  personnel  that  can  determine 
compliance  with  the  applicable 
airworthiness  requirements  of  the  Federal 
Aviation  Regulations. 

(b)  At  least  one  member  of  the  staff 
required  by  paragraph  (a)(3)  of  this  section 
must — 

(1)  Have  a  thorough  working  knowledge  of 
the  applicable  requirements  of  the  Federal 
Aviation  Regulations; 

(2)  Occupy  a  position  on  the  applicant's 
staff  that  has  the  authority  to  establish  a 
repair  program  that  ensures  that  each 
repaired  product  or  article  meets  the 
applicable  requirements  of  the  Federal 
Aviation  Regulations; 

(3)  Have  at  least  one  year  of  satisfactory 
experience  in  processing  engineering  work, 
in  direct  contact  with  the  FAA,  for  type 
certification  or  major  repair  projectsj  and 

(4)  Have  at  least  eight  years  of  aeronautical 
engineering  experience  (which  may  include 
the  one  year  of  experience  in  processing 
engineering  work  for  type  certification  or 
major  repair  projects). 

(c)  The  holder  of  an  authorization  issued 
under  this  Special  Federal  Aviation 
Regulation  shall  notify  the  Administrator 
within  48  hours  of  any  change  (including  a 
change  of  personnel)  that  could  affect  the 
ability  of  the  holder  to  meet  the  requirements 
of  this  Special  Federal  Aviation  Regulation. 

6.  Procedures  Manual,  (a)  A  certificate 
holder  may  not  approve  a  product  or  article 
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for  return  to  service  under  section  2  of  this 
Sp>ecial  Federal  Aviation  Regulation  unless 
the  holder 

(1)  Has  a  procedures  manual  that  has  been 
approved  by  the  Administrator  as  complying 
with  paragraph  (b)  of  this  section:  and 

(2)  Complies  with  the  procedures 
contained  in  this  procedures  manual. 

(b)  The  approved  procedures  manual  must 
contain — 

(1)  The  procedures  for  developing  and 
determining  the  adequacy  of  technical  data 
for  major  repairs; 

(2)  The  identification  (names,  signatures, 
and  responsibilities)  of  officials  and  of  each 
staff  member  described  in  section  5  of  this 
Special  Federal  Aviation  Regulation  who — 

(i)  Has  the  authority  to  make  changes  in 
procedures  that  require  a  revision  to  the 
procedures  manual;  and 

(ii)  Prepares  or  determines  the  adequacy  of 
technical  data,  plans  or  conducts  tests,  and 
approves,  on  behalf  of  the  authorization 
holder,  test  results;  and 

(3)  A  "log  of  revisions"  page  that  identifies 
each  revised  item,  page,  and  date  of  revision, 
and  contains  the  signature  of  the  person 
approving  the  change  for  the  Administrator. 

(c)  The  holder  of  an  authorization  issued 
under  this  Special  Federal  Aviation 
Regulation  may  not  approve  a  product  or 
article  for  return  to  service  after  a  change  in 
staff  necessary  to  meet  the  requirements  of 
section  5  of  this  regulation  or  a  change  in 
procedures  from  those  approved  under 
paragraph  (a)  of  this  section,  unless  that 
change  has  been  approved  by  the  FAA  and 
entered  in  the  procedures  manual. 

7.  Duration  of  Authorization.  Each 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  is  effective  from 
the  date  of  issuance  until  January  23, 1999, 
unless  it  is  earlier  surrendered,  suspended, 
revoked,  or  otherwise  terminated.  Upon 
termination  of  such  authorization,  the 
terminated  authorization  holder  must: 

(a)  Surrender  to  the  FAA  all  data 
developed  pursuant  to  S(>ecial  Federal 
Aviation  Regulation  No.  36;  or 


(b)  Maintain  indefinitely  all  data 
developed  pursuant  to  Special  Federal 
Aviation  Regulation  No.  36.  and  make  that 
data  available  to  the  FAA  for  ins{)ection  upon 
request. 

8.  Transferability.  An  authorization  irsued 
under  this  Special  Federal  Aviation 
Regulation  is  not  transferable. 

9.  Inspections.  Each  holder  of  an 
authorization  issued  under  this  Sf>ecial 
Federal  Aviation  Regulation  and  each 
applicant  for  an  authorization  must  allow  the 
Administrator  to  inspect  its  personnel, 
facilities,  products  and  articles,  and  records 
upon  request. 

10.  Limits  of  Applicability.  An 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  applies  only 
to- 
la) A  product  that  the  air  carrier, 

commercial,  or  air  taxi  operating  certificate 
holder  is  authorized  to  maintain  pursuant  to 
its  continuous  airworthiness  maintenance 
program  or  maintenance  manual;  or 

(b)  An  article  for  which  the  domestic  repair 
station  certificate  holder  is  rated.  If  the 
certificate  holder  is  rated  for  a  component  of 
an  article,  the  holder  may  not,  in  accordance 
with  this  Special  Federal  Aviation 
Regulation,  approve  that  article  for  return  to 
service. 

11.  Additional  Authorization  Limitations. 
Each  hold  of  a  authorization  issued  under 
this  Special  Federal  Aviation  Regulation 
must  comply  with  any  additional  limitations 
prescribed  by  the  Administrator  and  made  a 
part  of  the  authorization. 

12.  Data  Review  and  Service  Experience.  If 
the  Administrator  finds  that  a  product  or 
article  has  been  approved  for  return  to 
service  after  a  major  repair  has  been 
performed  under  this  Special  Federal 
Aviation  Regulation,  that  the  product  or 
article  may  not  conform  to  the  applicable 
airworthiness  requirements  or  that  an  unsafe 
feature  or  characteristic  of  the  product  or 
article  may  exist,  and  that  the 
nonconformance  or  unsafe  feature  or 
characteristic  may  be  attributed  to  the  repair 


performed,  the  holder  of  the  authorization, 
upon  notification  by  the  Administrator, 
shall— 

(a)  Investigate  the  matter; 

(b)  Report  to  the  Administrator  the  results 
of  the  investigation  and  any  action  proposed 
or  taken:  and 

(c)  If  notified  that  an  unsafe  condition 
exists,  provide  within  the  time  period  stated 
by  the  Administrator,  the  information 
necessary  for  the  FAA  to  issue  an 
airworthiness  directive  under  part  39  of  the 
Federal  Aviation  Regulations. 

13.  Current  Records.  Each  holder  of  an 
authorization  issued  under  this  S[>ecial 
Federal  Aviation  Regulation  shall  maintain, 
at  its  facility,  current  records  containing — 

(a)  For  each  product  or  article  for  which  it 
has  developed  and  used  major  repair  data,  a 
technical  data  file  that  includes  all  data  and 
amendments  thereto  (including  drawings, 
photographs,  specifications,  instructions,  and 
reports)  necessary  to  accomplish  the  major 
repair; 

(b)  A  list  of  products  or  articles  by  make, 
model,  manufacturer's  serial  number 
(including  specific  part  numbers  and  serial 
numbers  of  components)  and.  if  applicable. 
FAA  Technical  Standard  Order  (TSO)  or 
Parts  Manufacturer  Approval  (PMA) 
identification,  that  have  been  repaired  under 
the  authorization:  and 

(c)  A  file  of  information  from  all  available 
sources  on  difficulties  experienced  with 
products  and  articles  repaired  under  the 
authorization. 

This  Special  Federal  Aviation 
Regulation  terminates  January  23, 1999. 

Issued  in  Washington.  DC,  on  January  21, 
1994. 

David  R.  Hinson, 
Administrator. 
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Part  III 

Department  of 
Health  and  Human 
Services       

Food  and  Drug  Administration 

21  CFR  Part  20  fc 

Protecting  Identities  of  Reporters  of 
Adverse  Events  and  Patients;  Proposed 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration  j 

21  CFR  PART  20 
[Docket  Nc.  33N-0334] 

Protecting  the  Identities  of  Reporters 
of  Adverse  Events  and  Patients; 
Preemption  of  Disclosure  Rules 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  pubHc  information 
regulations  to  help  ensure  that  the 
identities  of  those  who  report  adverse 
events  associated  with  human  drugs, 
biologies,  and  medical  devices,  and  the 
identities  of  patients  are  held  in 
confidence  and  not  disclosed  by  FDA. 
as  provided  in  current  agency  rules,  or 
by  manufacturers  that  possess  these 
reports.  The  proposed  rule  is  intended 
to  preempt  the  establishment  or 
continuation  in  effect  of  any  State  or 
local  law.  rule,  regulation,  or  other 
requirement  that  requires  or  permits 
disclosure  of  such  identities.  This  action 
is  being  taken  to  maintain  the  agency's 
ability  to  collect  information  about 
safety  risks  of  FDA-regulated  products 
that  is  vital  to  protection  of  the  public 
heahh. 

DATES:  Comments  by  March  28, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilisa 
B.  G.  Bernstein,  Office  of  Policy  tHF- 
23),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857.301-443-2831.  1 

SUPPLEMENTARY  INFORMATION: 

I.  Backgro'ind 

A.  Introduction 

A  critical  public  health  activity  of 
FDA  is  to  monitor  the  safety  of  human 
drugs,  biologies,  and  devices  in  the 
marketplace.  As  part  of  postmarketing 
surveillance  programs  to  monitor  the 
safety  of  these  products,  FDA  relies 
heavily  on  its  adverse  event  reporting 
systems.  These  reporting  systems  are 
important  adjuncts  to  the  product 
approval  process,  which  is  based 
primarily  on  testing  conducted  before  a 
product  is  marketed.  Although 
preapproval  testing  provides  significant 
information  about  the  safety  and 
eHicacy  of  a  product,  not  all  potential 


safety  problems  can  be  identified  in  the 
preapproval  stage  when  the  number  of 
subjects  exposed  to  the  product  and  the 
period  of  exposure  are  necessarily 
limited.  For  that  reason,  the  receipt  of 
postmarket  reports  of  adverse  events 
associated  wiUi  a  regulated  product  is 
critical  to  the  agency's  ability  to  help 
protect  the  public  health. 

Reporting  by  physicians  and  other 
health  care  professionals  of  adverse 
experiences  associated  with  the 
administration  of  most  products  is 
strictly  voluntary.  As  the  agency's 
primary  source  of  adverse  event 
information,  this  voluntary  reporting 
system  has  revealed  significant  adverse 
events  and  drug  interactions  associated 
with  products  that  could  not  be 
identified  during  the  preapproval 
testing.  There  are  many  instances  of 
important  public  health  actions  that 
have  been  the  direct  or  indirect  result  of 
information  provided  through  voluntary 
reporting  by  individual  health 
professionals.  The  removal  of  the 
antibiotic  temafloxacin  (Omniflox)  from 
the  market,  research  concerning  the 
danger  of  concurrent  use  of  the 
antihistamine  terfenadine  (Seldane) 
when  taken  with  either  the  antifungal 
ketoconazole  or  the  antibiotic 
erythromycin,  and  the  warning  labeling 
requirement  for  latex  products  are  just 
a  few  examples  that  demonstrate  why 
FDA  strongly  encourages  voluntary 
reporting  by  physicians  and  other  health 
professionals. 

In  a  major  effort  to  increase  voluntary 
reporting  of  serious  adverse  events  by 
health  professionals,  FDA  recently 
announced  a  new  reporting  system 
called  MEDWATCH.  This  program  is 
designed  to  make  it  easier  for  health 
care  providers  to  report  serious  adverse 
events  and  to  clarify  what  type  of 
information  should  be  reported.  The 
agency  believes  that  preserving  the 
confidentiality  of  the  identities  of  the 
patient  and  of  third  parties  involved 
with  an  adverse  event  report,  such  as 
the  physician  ot  others  identified  in  the 
report,  is  essential  to  the  success  of  the 
adverse  event  reporting  system. 
Accordingly,  although  the  substantive 
content  of  adverse  event  reports  is 
public  information  under  the  Freedom 
of  Information  Act  (FOL\),  5  VSXL  552, 
FDA  regulations  havelong  protected  the 
confidentiality  of  the  patient  reporter, 
and  institution  involved  in  the  adverse 
event  (§20.111  (21  CFR  20.111)).  These 
regulations,  which  have  been  is  place 
since  1974,  have  enabled  FDA  to  obtain 
voluntary  reports  of  adverse  events  and 
to  protect  the  confidentiality  of 
information  that  could  identify  the 
patient  involved. 


Although  these  regulations  protect  the 
release  of  confidential  information  by 
FDA,  they  do  not  protect  the  release  of 
the  same  information  contained  in 
reports  held  by  drug,  biologic,  and 
device  manufacturers.  Various  State  and 
local  governments  have  laws, 
regulations,  or  rules  that  permit 
disclosure  of  this  information  in 
litigation,  through  discovery  or 
otherwise.  Recently,  plaintiffs  in  several 
product  liability  and  medical 
malpractice  cases  have  attempted  to 
discover  the  identities  of  reporters  and 
patients  named  in  adverse  event  reports 
in  the  possession  of  the  product 
manufacturers.  As  discussed  above,  this 
same  information  is  protected  from 
public  disclosure  when  it  is  contained 
in  similar  or  identical  reports  submitted 
to  FDA  and  in  FDA's  possession.  To 
avoid  jeopardizing  the  willingness  of 
the  health  care  community  to  make 
reports  of  adverse  events  to 
manufacturers  and  FDA.  the  agency 
believes  that  a  similar  confidentiality 
rule  is  needed  to  prevent  disclosure  or 
threats  of  disclosure  of  the  identity  of 
reporters  or  subjects  of  adverse  event 
reports  in  the  possession  of 
manufacturers. 

To  ensure  meaningful  reporting  under 
the  new  MEDWATCH  program.  FDA 
believes  that  additional  steps  must  be 
taken  to  safeguard  the  confidentiality  of 
the  identities  of  those  involved  with 
adverse  event  reports.  State  and  local 
laws,  regulations,  or  rules  that  permit  or 
require  the  disclosure  of  patient  and 
reporters'  identities  interfere  with  the 
agency's  objective  of  ensuring  the  safety 
of  human  drugs,  biologies,  and  devices. 
Therefore,  FDA  is  proposing  to  amend 
its  regulations  to  prohibit  the  disclosure 
of  such  information  contained  in  reports 
held  by  FDA,  as  provided  currently,  and 
similar  information  held  by 
manufacturers.  The  proposal  also  would 
preempt  State  and  local  laws, 
regulations,  or  rules  that  permit  or 
require  such  disclosure.  Disclosure 
would  be  permitted  if  both  the  reporter 
and  the  person  identified  in  the  report 
consent  to  disclosure  or  if  there  is  a 
discovery  order  in  malpractice  litigation 
between  the  subject  of  the  report  and 
the  reporter  of  the  adverse  event. 

B.  FDA  Adverse  Event  Reporting 
Programs 

1.  Drug  and  Non-Vaccine  Biological 
Products 

FDA  receives  postmarketing  adverse 
drug  reaction  (ADR)  reports  directly 
from  manufacturers,  health 
professionals,  and  consumers.  An 
adverse  drug  or  biologic  experience 
means  any  adverse  event  associated 
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with  the  use  of  the  product  in  humans, 
whether  or  not  the  event  is  considered 
related  to  the  drug  or  biologic.  Included 
are  events  that  occur  in  the  course  of 
professional  use,  from  drug  overdose 
(whether  intentional  or  accidental), 
from  drug  abuse,  from  drug  withdrawal, 
and  any  failure  of  an  expected 
pharmacological  action  (§  314.80  (21 
CFR  314.80(a)). 

FDA  regulations  require  drug 
manufacturers  to  report  to  FDA  serious 
and  unexpected  adverse  reactions  and 
increased  frequency  of  serious  expected 
reactions.  These  reports  must  be  filed 
within  a  specific  time  after  the 
manufacturer  receives  the  information. 
Manufacturers  are  also  required  to 
submit  periodic  reports  of  all  adverse 
reactions  (§314.80).  FDA  has  proposed 
similar  adverse  experience  reporting 
requirements  for  manufacturers  of 
licensed  biological  products  (March  29, 
1990.  55  FR  11611)  and  expects  to 
publish  final  regulations  in  the  near 
future.  The  reporting  of  these  adverse 
reactions  by  health  professionals  to 
either  manufacturers  or  FDA,  however, 
is  strictly  voluntary.  (Health  care 
providers  are  required  to  report  certain 
adverse  events  associated  with  specific 
vaccines  under  the  National  Childhood 
Vaccine  Injury  Act.  See  section  I.B.3  of 
this  document.)  The  agency  is  also 
preparing  a  proposed  rule  to  require 
adverse  drug  reaction  reporting  by 
manufacturers  of  nonprescription  drug 
products. 

In  1992,  the  agency  received  105,945 
ADR  reports.  The  majority  of  the  reports 
(88  percent)  were  sent  by 
manufacturers,  while  the  remaining  12 
percent  were  sent  directly  to  FDA  by 
health  professionals  or  consumers.  Of 
all  the  ADR  reports  received  by  the 
agency,  22,704  were  considered  serious. 

FDA  believes  that  these  figures 
represent  only  a  fraction  of  the  serious 
adverse  events  encountered  by  health 
care  providers.  A  recent  review  article 
found  that  between  3  and  11  percent  of 
hospital  admissions  could  be  attributed 
to  adverse  drug  reactions  (Ref.  1).  Only 
about  1  percent  of  serious  events  are 
reported  to  FDA,  according  to  one  study 
(Ref.  2).  Another  study  states  that 
reporting  rates  in  the  United  States  are 
apparently  lower  than  those  in  some 
other  countries  (Ref.  3).  The  majority  of 
studies  that  have  investigated  the 
occurrence  of  adverse  drug  events  in 
hospitalized  patients  estimate  that  from 
10  to  20  percent  of  all  patients  will 
experience  an  adverse  drug  event  while 
hospitalized  (Ref.  4). 

Upon  receipt  of  the  ADR  report,  the 
agency  enters  the  information  into  its 
computerized  data  base  of  all  ADR 
reports,  the  spontaneous  reporting 


system  (SRS).  Every  report  of  a  serious 
adverse  reaction  is  evaluated  for  its 
potential  significance.  The  agency 
determines  whether  similar  incidences 
were  reported  in  the  SRS,  the  temporal 
relationship  between  the  administration 
of  the  drug  and  the  reaction,  possible 
confounding  factors,  and  other 
information  related  to  the  adverse  event. 
In  many  cases,  follow-up  information  is 
requested  from  the  reporter  or  the 
manufacturer.  Because  of  resource 
constraints,  the  agency  often  relies  on 
the  manufacturer  to  screen  the  ADR 
reports  and  conduct  any  necessary 
follow-up  by  contacting  the  reporter. 
For  this  reason,  similar  or  identical 
reports  of  adverse  drug  events  will  be  in 
the  possession  of  both  FDA  and 
individual  drug  manufacturers. 

Information  provided  by  voluntary 
reports  from  health  professionals  alerted 
FDA  that  the  recently  approved 
antibiotic  temafloxacin  (Omniflox)  was 
associated  with  a  serious  type  of 
anemia.  Because  of  the  severity  of  the 
risk  associated  with  this  drug,  which 
became  apparent  only  after  the  product 
was  approved  and  used  in  larger 
numbers  of  patients,  it  was  removed 
from  the  market.  ADR  reporting  from 
health  professionals  also  prompted  FDA 
to  undertake  research  that  showed  that 
a  fatal  reaction  could  occur  when  the 
antihistamine  terfenadine  (Seldane)  is 
taken  in  combination  with  the 
antifungal  ketoconazole  (Nizoral)  or 
with  the  antibiotic  erythromycin.  Drug 
interactions  also  reflect  the  fact  that 
individual  variability  in  drug 
metabolism  can  account  for  significant 
differences  in  patient  response.  Such 
response  differences  make  well- 
designed  postmarketing  studies  and 
health  care  provider  observations  and 
reports  especially  important.  Other 
examples  of  FDA  actions  prompted  by 
ADR  reports  include:  The  alert  that 
serious  liver  damage  may  be  associated 
with  labetalol,  a  drug  for  high  blood 
pressure;  the  recall  of  the  nonnarcotic 
pain  relieving  drug  zomepirac  (Zomax), 
after  reports  that  it  may  cause  a  severe 
allergic  reaction  that  can  result  in  death; 
the  alert  that  the  use  of  the  antibiotics 
in  the  fluoroquinolone  class  and  the 
anticoagulant  warfarin  may  result  in 
increased  blood  clotting  time,  which 
can  lead  to  hemorrhage;  and  the  recent 
boxed  warning  and  alert  to  health 
professionals  regarding  the  use  of 
angiotensin  converting  enzyme  (ACE) 
inhibitors  during  the  second  and  third 
trimesters  of  pregnancy. 

2.  Devices 

Postmarketing  surveillance  of  the 
safety  of  devices  depends  on  the  success 
of  both  required  and  voluntary  systems 


of  reporting.  The  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  as  amended 
by  the  Medical  Device  Amendments  of 
1976  (Pub.  L.  94-295)  (the  1976 
amendments)  (21  U.S.C.  360i)  and  the 
Safe  Medical  Device  Act  of  1990  (Pub. 
L.  101-629)  (the  SMDA)  (21  U.S.C. 
360i(e)).  and  regulations  thereunder, 
require  manufacturers  and  distributors 
of  devices  to  submit  reports  to  FDA. 
within  a  specific  timeframe,  of  deaths 
and  serious  injuries  related  to  certain 
devices  and  of  malfunctions.  The  SMDA 
also  requires  device  user  facilities,  such 
as  hospitals,  nursing  homes,  and 
outpatient  treatment  centers,  to  report  to 
FDA  and  the  manufacturer,  within  a 
certain  timeframe,  information  that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  a  death.  Device  user 
facilities  also  are  required  to  report  to 
the  manufacturer,  or  to  FDA  if  the 
manufacturer  is  unknown,  information 
that  reasonably  suggests  that  a  device 
has  caused,  or  may  have  caused,  or  may 
have  contributed  to  a  serious  illness  or 
serious  injury. 

Since  1973,  the  agency  has 
maintained  a  voluntary  device  problem 
reporting  program.  Last  year,  about 
4,500  reports  were  voluntarily 
submitted  to  this  program,  in  addition 
to  the  statutorily  required  reports  from 
manufacturers,  distributors,  and  user 
facilities.  Both  the  voluntary  and  the 
statutorily  required  reporting  systems 
for  devices,  as  with  those  for  drugs, 
ultimately  depend  on  the  willingness  of 
the  individual  health  care  professionals 
to  submit  reports. 

In  1991,  voluntary  reporting  led  the 
agency  to  alert  health  professionals  to  a 
potentially  fatal  hypersensitivity  to  latex 
products.  In  addition,  through  the 
voluntary  reporting  system,  FDA 
learned  of  increased  numbers  of  deaths 
associated  with  physical  patient 
restraints,  often  used  by  hospitals  and 
nursing  homes  to  restrain  patients. 
Based  on  these  reports  and  other 
information,  FDA  has  restricted  patient 
restraint  devices  to  prescription  use 
only  and  has  taken  steps  to  ensure 
proper  labeling  to  prevent  deaths  and 
injuries.  After  receiving  a  report  by  a 
physician  about  two  patients  who 
experienced  blindness  after  the 
physician's  use  of  an  ophthalmic  device 
during  eye  surgery,  FDA  investigated 
the  manufacturer  and  initiated  a  recall 
to  remove  these  devices  from  the 
market. 

In  some  areas,  however,  inadequate 
reporting  has  fostered  delays  in 
detecting  problems.  One  example  is 
silicone  breast  implants.  Although  these 
devices  had  been  on  the  market  for  over 
30  years,  only  in  recent  years  had 
evidence  begun  to  accumulate  about 
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their  possiLie  association  with 
atttoiromun«-like  disorders.  Had  the 
agency  received  reports  from  heailh  care 
providers  when  they  initially  observed 
these  disorders  in  patients  with  breast 
implants,  the  agency  could  have 
assessed  this  possible  association  at  an 
earlier  date. 

3.  Vaccines 

The  National  Qiildhood  Vaccine 
Injury  Act  of  1986  (the  NCVIA)  requires 
health  care  providers  who  administer 
certain  vaccines  and  manufacturers  of 
those  vaccines  to  report  to  the 
Government  specified  adverse  events 
(42  US  C  300aa-25).  All  reports  are 
made  to  the  Vaccine  Adverse  Event 
Reporting  System  (VAERS).  which  is 
maintained  by  FDA  and  the  Centers  for 
Disease  Control  and  Prevention  (CDC). 
FDA  strongly  encourages  health  care 
providers  »">  report  all  suspected  adverse 
events  relaied  to  vaccines,  in  addition  to 
those  required  to  be  reported  by  law,  to 
VAERS.  Reports  submitted  to  VAERS 
are  evaluated  by  FDA  and  CDC  to 
identify  vaccine-specific  inddeoce  and 
adverse  event  trends.  For  reports  made 
pursuant  lo  the  NCVTA,  the  identity  of 
the  patient  or  the  patients  legal 
representative  cannot  be  made  available 
to  the  public.  However,  for  such  reports, 
the  identity  of  the  health  care  provider 
is  available  to  the  public  (42  U.S.C. 
300aa-25(c)).  For  vaccine  adverse  event 
reports  not  submitted  pursuant  to  the 
NCVIA,  for  example,  for  vaccines  other 
than  certain  childhood  vaccines,  the 
identities  of  the  patient,  reporter,  and 
institution  involved  are  not  disclosed  to 
the  public  under  FOL\. 

4.  The  MEDWATCH  Program 

The  goal  of  FDA's  new  MEDWATCH 
program  is    .  underscore  the  important 
role  of  health  care  providers  in 
identif>'ing  and  reporting  serious 
adverse  events  that  may  be  related  to 
FDA-  regulated  products.  The  program 
will  make  it  easier  for  health  care 
providers  to  report  adverse  events, 
clarif>'  the  type  of  reports  that  should  be 
made,  more  widely  disseminate 
information  on  FDA  anions  that  have 
resulted  from  adverse  event  reporting. 
and  increase  physician  awareness  of 
drug-  and  device-induced  disease. 

Under  the  MEDWATCH  program, 
several  separate  forms  previously  used 
to  report  adverse  events  and  product 
problems  with  various  products  have 
been  consolidated  into  a  single,  one 
page  reporting  form.  Health 
professionals  can  use  this  form  for 
reports  on  drug  products,  biological 
products,  devices,  and  special 
nutritional  products  (dietary 
supplemenis,  medical  foods,  and  infant 


formula).  The  unified  reporting  form 
will  be  more  readily  available  to 
providers  in  several  publications  and 
from  a  24-hour.  7-days-a-we«k  toll  free 
number  operated  by  FDA.  There  is  also 
now  a  single  receipt  point  for  these 
reports;  no  longer  will  providers  be 
expected  to  send  different  reports  for 
medications  and  devices  to  different 
places  in  FDA.  Health  professionals  can 
send  the  reports  to  the  agency  via 
facsimile  or  can  report  electnmically  by 
computer,  responding  to  questions  that 
appear  on  the  monitor's  screen.  Health 
professionals  can  also  send  reports  to 
manufacturers,  who  in  turn  will 
transmit  them  to  FDA.  Device 
manufacturers,  user  facilities,  and 
distributors  subject  to  mandatory 
reporting  requirements  will  continue  to 
submit  their  reports  as  specified  in  the 
applicable  regulation. 

The  important  message  of  the 
MEDWATCH  program  is  that  health 
professionals  should  report  any  event 
that  is  suspected  to  be  related  to  an 
FDA-regulated  product  and  is  as.sociated 
with  a  serious  outcome  such  as  death, 
a  life-threatening  condition,  initial  or 
prolonged  hospitalization,  disabiUty, 
congenital  anomaly,  or  an  event  that 
requires  intervention  to  prevent 
permanent  impairment  or  damage.  The 
object  is  to  capture  as  many  reports  of 
serious  adverse  events  as  possible  i.n 
order  to  use  that  information  to  enhance 
the  safety  of  FDA-regulated  products.  In 
genera),  the  agency  does  not  care 
whether  the  voluntary  report  goes 
directly  to  FDA  or  to  the  manufacturer — 
as  long  as  the  event  is  reported. 

Many  segments  of  the  health  care 
community  have  long  supported  agency 
efforts  to  increase  voluntary  reporting  of 
adverse  events  by  professionals.  The 
practice  standards  for  the  American 
Society  of  Hospital  Pharmacists  contain 
a  statement  that  "pharmacists  in 
organized  health-care  settings  should 
develop  ongoing  programs  for 
monitoring  and  reporting  ADRs"  and 
should  "(rTeport  serious  or  unexpected 
ADRs  to  FDA*  (Ref.  5).  The  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  has 
standards  for  monitoring  and  reporting 
adverse  medication  and  device  events 
(Ref  6).  These  standards  require 
hospitals  to  report  unexpected  or 
significant  adverse  reactions  promptly 
to  FDA  and  to  the  manufacturer. 

To  further  support  FDAs  voluntary 
MEDWATCH  program,  the  American 
Medical  Association's  (AMA)  Council 
on  Ethical  and  Judicial  Affairs  recently 
released  an  opinion  memorandum  in 
1993  that  it  is  a  physician's  ethical 
responsibility  and  obligation  to 
communicate  any  suspect  occurrence  of 


an  adverse  reaction  to  a  drug  or  device 
to  the  medical  community,  including 
FDA. 

II.  The  Problem — Confidentiality  of 
Reporters'  Identities 

FDA  believes  that  its  success  in 
encouraging  health  professionals  to 
participate  in  the  voluntary  adverse 
event  reporting  system  depends 
substantially  on  the  guarantee  of 
confidentiality  given  the  identity  of  the 
reporter  under  FDA  regulations 
(§§20.1 11(c)(3),  314.430(e)(4). 
601.51(e)(3),  and  803.9(b)).  When  FDA 
receives  a  request  from  the  {Hiblic  for 
adverse  reaction  reports  submitted 
voluntarily  by  health  care  professionals, 
consumers,  patients,  or  manufacturers, 
FDA  regulations  require  public 
disclosure  of  those  reports  only  after 
deletion  of  the  following:  (1)  The  names 
and  any  information  that  would  identify 
the  person  using  the  product,  and  (2) 
the  names  and  any  information  that 
would  identify  any  third  party  invoKed 
with  the  report,  such  as  a  physician, 
hospital,  or  other  institution  (§  20.111). 

The  rationale  for  this  policy  was  first 
articulated  in  the  Federal  Register  of 
December  24, 1974,  in  the  preamble  to 
FDA's  public  information  regulations. 
At  that  time,  FDA  determined  that 
without  a  guarantee  of  confidentiality, 
"the  possibility  of  persuading  health 
professionals  voluntarily  to  submit 
adverse  reaction  information  is 
substantially  diminished,  and  indeed 
perhaps  whollv  destroyed"  (39  FR 
44602  at  44616). 

In  the  SMDA  amendments.  Congress 
provided  some  additional  protection 
from  involvement  in  private  civil 
lawsuits  to  physicians  who  submit 
voluntary  reports  concerning  adverse 
device  events.  Section  519(b)(3)  of  the 
act  (21  U.S.C.  360i(b)(3)),  added  by  the 
SMDA,  provides  that: 

jnlo  report  made  under  [the  device  user 
facility  requiremcntsl  by  d  physician  who  is 
not  requirwd  to  make  such  a  report,  shall  be 
admissible  into  evidence  or  othemvise  used 
in  any  action  involving  private  parties  unless 
the  facility,  individual,  oi  physician  who 
made  the  report  had  knowledi^e  of  the  falsity 
of  the  information  contained  in  the  rpf>ort. 

Congress  enacted  this  provision  to 
encourage  private  physicians  to  notify 
FDA  or  the  manufacturer  of  device 
problems  (H.  Rept.  808,  101st  Cong..  2d 
sess.  21  (1990)).  This  provision, 
however,  may  riot  be  sufficient  to 
prevent  manufacturers  from  being 
compelled  to  release  the  reporters'  or 
patients'  identities  pursuant  to  a 
discovery  order. 

The  policy  and  program 
considerations  underlying  the  need  to 
protect  patient  and  reporter 
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confidentiality  have"become  even  more 
compelling  in  recent  years.  The  increase 
in  product  liability  and  medical 
malpractice  litigation  has  heightened 
the  reluctance  of  health  professionals  to 
report  events  observed  by  them  if  they 
are  not  given  meaningful  promises  of 
confidentiality.  In  addition,  the 
potential  for  discrimination  connected 
with  a  diagnosis  of  human 
immunodeficiency  virus  {HIV)-positive 
status  or  acquired  immunodeficiency 
syndrome  (AIDS)  has  strengthened  the 
commitment  of  health  care  professionals 
to  protect  patient  privacy.  As  a  direct 
reflection  of  FDA's  longstanding 
regulations  and  commitment  to  this 
policy,  the  agency's  MEDWATCH  form 
(and  its  predecessors)  expressly  states 
that  the  information  identifying  the 
patient  and  reporter  is  held  in 
confidence  (see  58  FR  31611  through 
31612.  June  3, 1993). 

However,  in  connection  with  FDA's 
current  efforts  to  promote  the 
MEDWATCH  program  and  to  increase 
reporting  of  serious  adverse  events,  the 
health  care  community  has  voiced 
concerns  about  the  agency's  ability  to 
safeguard  confidentiality  and  protect  the 
identities  of  the  reporter  and  patient 
identified  in  the  report,  esp)ecially  in 
situations  where  the  report  is  in  the 
possession  of  an  individual 
manufJacturer.  Despite  FDA's 
longstanding  policy  of  keeping  these 
identities  confidential,  the  current 
concerns  threaten  to  undermine  the 
success  of  the  voluntary  reporting 
program. 

FDA  published  its  draft  uniform 
MEDWATCH  form  for  reporting  suspect 
adverse  events  and  product  problems  on 
February  26.  1993  (58  FR  11768). 
Subsequently,  the  agency  received 
several  comments  about  FDA's  ability  to 
maintain  the  confidentiality  of  patient 
and  reporter  identities:  (1)  When  the 
report  of  an  adverse  event  is  made 
directly  to  the  manufacturer  or  (2)  when 
the  manufadurer  receives  the 
information  from  FDA  after  a  report  is 
made  to  the  agency. 

The  MEDWATCH  form  permits 
individuals  reporting  directly  to  the 
agency  to  indicate  that  they  do  not  want 
their  identity  disclosed  to  the 
manufacturer.  However,  the  agency 
encourages  reporters  to  allow  the  agency 
to  share  the  reporter's  identity  with  the 
manufacturer  in  order  to  help  FDA  and 
the  manufacturer  conduct  necessary 
followup.  Currently,  State  and  local 
laws  govern  di.sclosure  of  information 
from  adverse  event  report  forms  that  are 
in  the  po.ssession  of  manufacturers, 
whether  the  reports  come  directly  to  the 
manufacturer  from  reporters  or  are 
relayed  to  manufacturers  by  FDA.  Some 


State  and  local  laws  allow  or  require 
disclosure  of  identities  of  reporters  and 
patients  in  adverse  event  reports. 

FDA  believes  that  if  the  iaentities  of 
reporters  or  patients  were  made  public 
or  available  to  third  parties,  health  care 
professionals  would  be  much  more 
reluctant  to  submit  voluntary  adverse 
event  reports  for  fear  of  involving 
themselves  and  their  patients  in 
litigation.  It  is  well  recognized  that 
many  physicians  are  concerned  about 
the  potential  for  involvement  in 
litigation  by  their  patients  or  third 
parties.  In  a  1992  survey  of  physicians 
regarding  adverse  event  reporting,  over 
37  percent  of  the  respondents  agreed 
with  the  statement  that  reporting 
increases  the  risk  of  becoming  involved 
in  litigation;  18  percent  of  the 
respondents  listed  fear  of  becoming 
involved  in  the  administrative  or  legal 
process  as  an  important  reason  for  not 
reporting  adverse  reactions  (Ref.  7). 
Several  other  surveys  have  been 
conducted  which  asked  physicians  what 
factors  infiuenced  their  decision  not  to 
report  an  adverse  event  (Refs.  8,  9,  and 
10).  Between  8  and  14  percent  of  the 
respondents  in  the  studies  stated  that 
concern  over  legal  liability  was  one 
reason  why  they  did  not  report  an 
adverse  event.  Moreover,  if  the  reporter 
is  a  health  care  professional, 
particularly  a  physician,  the  reporter 
may  fear  that  disclosure  of  his  ur  her 
identity  would  increase  the  chances  that 
a  patient's  identity  would  be 
discovered,  thus  risking  a  breach  of  the 
confidential  physician-patient 
relationship. 

In  recent  years  FDA  has  learned  of  a 
number  of  product  liability  lawsuits  in 
State  courts  in  which  manufacturers 
have  been  requested  or  ordered  to 
provide  the  names  of  persons  reporting 
adverse  reactions  to  particular  products. 
In  some  instances,  the  names  of  the 
affected  patients  have  been  requested. 
The  manufacturers  involved  in  these 
cases  vigorously  opposed  discovery 
requests  that  sought  the  disclosure  of 
patient  and  reporter  identities. 
Occasionally,  when  the  disclosure  issue 
was  being  litigated,  the  manufacturers 
requested  that  FDA  formally  express  its 
views  on  the  disclosure  of  these 
identities  and  the  effects  such 
disclosure  might  have  on  the  agency's 
postmarketing  sur\'eillance  program. 

FDA  firmly  believes  that  tne  success 
of  its  postmarketing  surveillance  efforts 
is  dependent  upon  protecting  the 
confidentiality  of  individuals  involved 
in  adverse  experience  reports.  Thus, 
FDA  took  the  unusual  step  of  becoming 
involved  in  a  number  of  these  cases  by 
filing,  with  the  assistance  of  the 
Department  of  Justice,  a  statement  of  the 


Federal  government's  interest.  The 
statement  informed  the  courts  of  the 
potential  damage  the  agency  believes 
would  be  done  to  its  postmarketing 
surveillance  program  and  the  public 
health  if  the  identities  of  patients  and 
reporters  were  released  to  plaintiffs  in 
these  cases.  The  agency  believes  that  its 
efforts  have  contributed  to  continued 
protection  of  reporter  and  patient 
identities  in  all  the  cases  in  which  FDA 
has  participated. 

III.  The  Need  for  Federal  Regulation 

FDA  has  determined  that  in  order  to 
help  assure  beneficial  and  consistent 
reporting  of  adverse  events  to  the 
agency's  MEDWATCH  program.  State 
and  local  rules  that  would  permit  or 
require  disclosure  of  the  identities  of 
reporters  and  patients  named  in  the 
reports  must  be  clearly  preempted  by 
FDA's  amended  regulation. 

Laws  that  f)ermit  disclosure  of  the 
identities  of  health  professional 
reporters  or  patients  identified  in  the 
reports  directly  interfere  with  FDA's 
ability  to  collect  information  required 
under  sections  505(k)  and  519  of  the  act 
(21  U.S.C.  355(k)  and  360i).  Section 
505(k)  requires  manufacturers  to  submit 
information  about  approved  drug 
products  in  order  to  enable  FDA  to 
monitor  the  safety  of  the  product  and 
"facilitate  a  determination"  of  whether 
the  drug  should  be  withdrawn  from  the 
market.  This  provision  is  implemented 
in  §  314.80  (21  CFR  314.80)  of  the  FDA 
regulations,  which  establishes 
mandatory  reporting  requirements  of 
adverse  reactions  for  manufacturers  of 
drugs. 

Section  519  of  the  act  requires  device 
manufacturers,  distributors,  importers, 
and  user  facilities  to  submit  to  FDA 
reports  of  certain  adverse  events  to 
ensure  the  safety  and  effectiveness  of 
devices.  FDA  has  implemented  this 
provision  in  regulations  establishing 
mandatory  reporting  requirements  for 
manufacturers,  importers,  and 
distiibutors  (21  CFR  part  803).  FDA  also 
has  proposed  regulations  establishing 
reporting  requirements  for  user  facilities 
(see  the  Federal  Register  of  November 
26,  1991  (56  FR  60024)). 

Under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262(d)), 
biological  products  are  licensed  in 
accordance  with  regulations  "designed 
to  insure  the  continued  safety,  purity, 
and  potency"  of  these  products.  Under 
FDA's  implementing  regulations,  a 
biological  product  license  may  be 
revoked  if  the  product  does  not  conform 
to  applicable  standards  or  is  not  safe 
and  effective  (21  CFR  601.5(b)).  The 
agency's  proposed  biologies  adverse 
experience  reporting  regulations  would 
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establish  mandatory  reporting 
requirements  for  manufacturers  of  most 
biological  products  (see  the  Federal 
Register  of  March  29,  1990  (55  PR 
11611)). 

Although  these  reporting 
requirements  are  or  will  be  mandatory 
for  manufacturers,  device  distributors, 
and  device  user  facilities,  these  required 
reports  ultimately  rely  upon  voluntary 
reporting  by  health  professionals. 
Manufacturers  cannot  report  adverse 
events  if  they  do  not  find  out  about 
them  from  the  health  professionals  who 
observed  or  were  advised  of  the  events. 
As  stated  in  section  II.  of  this  document, 
disclosure  of  patient  or  reporter 
identities  serves  as  a  significant 
disincentive  for  voluntary  reporting  by 
health  professionals.  Preempting  State 
and  local  disclosure  laws  and  rules  that 
permit  or  require  such  disclosure  would 
remove  a  significant  impediment  to 
FDA's  ability  to  implement 
postmarketing  surveillance  programs 
that  are  essential  to  the  public  health. 

Furthermore,  sections  505(k)  and  519 
of  the  act  provide  that  regulations  and 
orders  issued  with  respect  to 
postmarketing  reporting  requirements 
"shall  have  due  regard  for  the 
professional  ethics  of  the  medical 
profession  and  the  interests  of  patients 
*   *   •••(21  U.S.C.  355(k)and360i).The 
confidentiality  of  the  physician-patient 
relationship  is  a  basic  tenet  of  medical 
ethics.  The  AMA  Code  of  Ethics 
requires  that,  with  certain  limited 
exceptions,  "(t)he  utmost  effort  and  care 
must  be  taken  to  protect  the 
confidentiality  of  all  medical  records" 
(■•1992  Code  of  Medical  Ethics. 
Annotated  Current  Opinions,"  Section 
5.07;  and  see  the  "1991  Standards  of 
Clinical  Nursing  Practice  of  the 
American  Nursing  Association").  The 
recent  AMA  opinion  that  physicians 
have  an  ethical  obligation  to  report 
adverse  drug  or  device  events  is  likely 
to  be  incorporated  in  medical  practice  if 
confidentiality  can  be  ensured  (Ref.  11). 

FDA  firmly  believes  that  the  public 
health  interest  in  securing  information 
from  health  professionals  about 
potential  hazards  associated  with 
marketed  products  far  outweighs  the 
interest  an  individual  plaintiff  may 
assert  to  obtain  reporters'  identities  in 
private  tort  actions. 

FDA  recognizes  the  sophistication 
and  complexity  of  private  tort  litigation 
in  the  United  States  and  the  proposed 
preemption  action  is  not  intended  to 
frustrate  or  im{>ede  tort  litigation  in  this 
area.  Indeed.  FDA  recognizes  that 
product  liability  plays  an  important  role 
in  consumer  protection.  The  proposed 
regulation  has  been  drafted  to  permit 
any  individual  plaintiff  who 


experienced  an  adverse  event  and 
subsequently  has  become  involved  in 
medical  malpractice  litigation  with  the 
person  who  reported  the  event  to  obtain 
all  the  information  contained  in  the 
adverse  event  report.  In  this  situation, 
where  both  parties  to  the  litigation 
know  each  other's  identities,  the 
interests  of  the  parties  in  protecting  this 
information  is  minimized  and. 
therefore,  would  not  impose  a 
significant  disincentive  to  reporting. 

IV.  Legal  Authority  for  Federal 
Preemption 

A.  Principles  of  Preemption  Law 

Under  the  Supremacy  Clause  of  the 
Constitution,  State  law  may  be 
preempted  by  Federal  law  in  a  number 
of  ways  (U.S.  Const..  Art.  VI.  cl.  2.). 
Congress  may  preempt  State  law  by  so 
stating  in  express  terms  (Jones  v.  Bath 
Packing  Co..  430  U.S.  519  (1977)). 
Section  521  of  the  act  contains  an 
express  preemption  provision 
applicable  to  devices.  Under  that 
section,  no  State  may  establish  a 
requirement  for  a  device  "different 
from,  or  in  addition  to"  any. requirement 
applicable  to  the  device  under  the  act 
relating  to  safety  or  effectiveness  or 
other  matter  included  in  an  applicable 
requirement.  (See  21  CFR  part  808; 
Commonwealth  of  Massachusetts  v. 
Hayes.  691  F.2d  57  (1st  Cir.  1982)). 

Even  when  Congress  has  not 
expressly  preempted  State  law, 
congressional  intent  to  preempt  may  be 
inferred  in  several  ways.  Preemption 
may  be  found  "where  the  scheme  of 
federal  regulation  is  sufficiently 
comprehensive  to  make  reasonable  the 
inference  that  Congress  'left  no  room' 
for  supplementary  state  regulation" 
[Hillsborough  County  v.  Automated 
Medical  Laboratories.  Inc.,  471  U.S.  707, 
713  (1985).  quoting  Rice  v.  Santa  Fe 
Elevator  Corp..  331  U.S.  218,  230 
(1947)),  or  where  "the  federal  interest  is 
so  dominant  that  the  federal  system  will 
be  assumed  to  preclude  enforcement  of 
state  laws  on  the  same  subject"  [Rice  v. 
Santa  Fe  Elevator  Corp..  331  U.S.  218, 
230  (1947);  see  Hines  v.  Davidowitz.  312 
U.S.  52(1941)). 

Another  way  the  courts  infer  a 
congressional  intent  to  preempt  is  by 
determining  that  State  law  actually 
conflicts  with  Federal  law.  The  conflict 
may  be  demonstrated  either  when 
"compliance  with  both  federal  and  state 
[law]  is  a  physical  impossibility" 
[Florida  Lime  and  Avocado  Growers, 
Inc.  v.  Paul.  373  U.S.  132, 142-43 
(1963)),  or  when  State  law  "stands  as  an 
obstacle  to  the  accomplishment  and 
execution  of  the  full  purpose  and 
objectives  of  Congress"  [Hines  v. 


Davidowitz.  312  U.S.  at  67).  State  law  is 
also  preempted  if  it  interferes  with  the 
methods  by  which  a  Federal  law  is 
designed  to  reach  its  goals.  (See 
International  Paper  Co.  v.  Ouellette,  479 
U.S.  481,  494  (1987);  Michigan  Canners 
&■  Freezers  Ass'n  v.  Agricultural 
Marketing  &■  Bargaining  Ed.,  467  U.S. 
461.477(1984).) 

In  addition  to  the  various  ways  in 
which  preemption  may  result  from 
congressional  action  or  intent,  "  'a 
federal  agency  acting  within  the  scope 
of  its  congressionally  delegated 
authority  may  preempt  state  regulation' 
and  hence  render  unenforceable  state  or 
local  laws  that  are  otherwise  not 
inconsistent  with  federal  law"  (City  of 
New  York  v.  FCC.  486  U.S.  57, 63-64 
(1988),  (quoting  Louisiana  Public 
Service  Comm'n  v.  FCC,  476  U.S.  355. 
368-69  (1986))).  Express  congressional 
authorization  for  an  agency  to  preempt 
State  law  is  not  needed  and  "federal 
regulations  have  no  less  preemptive 
effect  than  federal  statutes."  [Fidelity 
Federal  Savings  and  Loan  Assn  v.  de  la 
Cuesta.  458  U.S.  141.  153.  154  (1982)). 

When  an  agency's  intent  to  preempt  is 
clearly  and  unambiguously  stated,  the 
Court's  inquiry  will  be  whether  the 
preemptive  action  is  within  the  scope  of 
that  agency's  delegated  authority 
[Capital  Cities  Coble.  Inc.  v.  Crisp.  467 
U.S.  691.  700  (1984);  Fidelity  Federal 
Savings.  458  U.S.  at  154).  If  the  agency's 
choice  to  preempt  "represents  a 
reasonable  accommodation  of 
conflicting  policies  that  were  committed 
to  the  agency's  care  by  statute  [the 
regulation  will  stand  unless)  it  appears 
from  statute  or  its  legislative  history  that 
the  accommodation  is  not  one  that 
Congress  would  have  sanctioned" 
[United  States  v.  Shimer.  367  U.S.  374. 
383  (1961)).  In  Hillsborough  County,  the 
Court  stated  that  FDA  possessed  the 
authority  to  promulgate  regulations 
preempting  local  laws  that  compromise 
the  supply  of  plasma  and  could  do  so 
[Hillsborough  County.  471  U.S.  at  721). 
FDA  believes  it  has  similar  authority  to 
preempt  local  rules  that  compromise 
adverse  reporting  systems  that  are 
essential  to  postmarketing  surveillance 
and  protection  of  the  public  heaUh. 

B.  Conflicts  Between  State  Disclosure 
Laws  and  Federal  Law 

The  conflicts  between  State  and  local 
disclosure  laws  and  Federal  law  on 
reporting  of  adverse  events  justify  FDA's 
preemption  of  these  laws.  Although 
Congress  did  not  expressly  preempt 
State  law  in  this  area,  the  agency's 
action  is  appropriate  because  State  and 
local  laws  significantly  interfere  with 
the  methods  by  which  the  Federal  law 
is  designed  to  achieve  its  goals. 
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FDA  is  the  Government  agency 
charged  with  protecting  citizens  by 
helping  to  ensure  that  medical  products, 
including  human  drugs,  biologies,  and 
devices,  are  safe  and  effective  for  their 
intended  uses.  To  further  this  purpose. 
Congress  established  elaborate 
mechanisms  for  the  Federal  government 
to  permit  marketing  of  new  drugs, 
biologies,  and  devices  and  to  monitor 
the  safety  of  these  products  after 
approval  (21  U.S.C.  355(k)  and  360;  42 
U.S.C.  262).  Pursuant  to  these  statutory 
provisions,  FDA  has  established  an 
extensive  regulatory  scheme  to  monitor 
the  safety  and  effectiveness  of  new 
human  drugs,  biologies,  and  devices 
(§§  310.305,  314.80,  and  §§  803.1 
through  803.36). 

State  and  local  rules  of  civil 
procedure,  rules  of  evidence,  and  other 
laws  and  regulations  that  permit 
discovery  of  the  reporters'  and  patients' 
identities  are  an  obstacle  to 
accomplishing  this  goal.  Moreover,  with 
respect  to  devices,  such  laws, 
regulations,  and  rules  are  different  from 
the  confidentiality  requirements  under 
the  act  and  FDA  regulations  that 
implement  adverse  event  reporting 
under  section  519  of  the  act.  Although 
reporter  identities  in  voluntary  adverse 
event  reports  contained  in  FDA  records 
are  not  subject  to  discovery  in  State 
litigation,  those  reports  that  are  in  the 
possession  of  the  manufacturer  may  be 
subject  to  State  or  local  disclosure  laws. 
The  possibility  of  such  disclosure  will 
chill  the  willingness  of  reporters  to 
share  information  with  FDA,  which  may 
share  details  about  a  report  with  a 
manufacturer  in  order  to  investigate  the 
report  further.  Preemption  of  State  and 
local  disclosure  laws  will  remove  an 
inhibiting  influence  on  health 
professionals  and  will  increase  adverse 
event  reporting.  FDA  has  determined 
that  such  increased  reporting  outweighs 
the  individual  needs  of  plaintiffs  to 
obtain  information  about  the  reporters 
and  subjects  of  adverse  reaction  reports 
that  are  not  about  the  plaintiff. 

The  proposed  regulation  is  narrowly 
drawn  and  focuses  solely  on  protecting 
the  identity  of  the  reporter  and  patient 
and  other  individuals  identined  in  the 
report.  This  proposed  rule  does  not 
preempt  State  and  local  laws  that 
require  disclosure  of  the  substance  of 
adverse  event  reports.  The  agency  does 
not  believe  that  disclosure  of  the 
substance  of  the  adverse  event  reports 
will  impede  its  ability  to  collect  this 
information.  Indeed,  FDA  routinely 
releases  the  full  substance  of  all 
voluntary  adverse  event  rep>orts  to 
requestors  after  deletion  of  patient, 
reporter,  and  instit;)tion  identities 
(§20.111(c)(3)(iii)).  Nor  will  the 


regulation  impede  the  ability  of  an 
individual  plaintiff  to  obtain  specific 
information  about  reports  concerning 
his  or  her  own  reaction  to  a  product 
when  that  plaintiff  is  involved  in  a 
medical  malpractice  lawsuit  and  a  court 
grants  discovery  of  records  directly 
concerning  the  plaintiff. 

V.  Summary  of  the  Proposed  Rule 

FDA's  rule  to  preempt  State  and  local 
laws,  rules,  regulations  or  other 
requirements  that  would  permit  the 
disclosure  of  the  identity  of  health  care 
professionals  who  report  adverse  events 
associated  with  FDA  regulated  products 
and  the  identity  of  patients  and  other 
individuals  named  in  those  reports 
would  be  codified  in  newly  proposed 

§20.63(0. 

Proposed  §  20.63(f)  would  provide 
that  the  names  and  any  identifying 
information,  including  the  address  of 
the  reporter  or  the  name  or  address  of 
the  institution,  that  would  lead  to  the 
identification  of  the  reporter  or  the 
persons  named  in  a  voluntary  adverse 
event  report,  shall  not  be  disclosed  by 
either  FT)A  or  a  manufacturer  in 
possession  of  such  report  in  response  to 
any  request. 

Proposed  §  20.63(f)(1)  would  provide 
exceptions  to  the  prohibition  of 
disclosing  the  names  if  both  the  reporter 
and  the  person  identified  in  the  adverse 
event  report  consent  to  disclosure  of 
their  identities,  or  if  there  is  a  court 
order  in  a  medical  malpractice  action 
involving  both  the  person  named  in  the 
report  and  the  reporter.  Proposed 
§20.63(f)(l)(iii)  would  permit  disclosure 
of  an  adverse  event  report  to  the 
individual  who  is  the  subject  of  the 
report  upon  request. 

Proposed  §  20.63(f)(2)  explicitly  states 
that  no  State  or  local  entity  shall 
establish  or  continue  in  effect  any  law. 
rule,  regulation  or  other  requirement 
that  permits  or  requires  the  disclosure  of 
the  identities  of  the  reporter  or  person 
identified  in  an  adverse  event  report 
except  as  provided  in  this  rule. 

VI.  Execufive  Order  12612:  Federalism 

FDA  has  examined  the  effects  of  this 
proposal  on  the  relationship  between 
the  Federal  Government  and  the  States, 
as  required  by  Executive  Order  12612 
on  "FederaUsm."  The  agency  concludes 
that  preemption  of  State  or  local  rules 
that  p>ermit  disclosure  of  the  identities 
of  the  voluntary  reporter  or  persons 
identified  in  an  adverse  event  report  for 
human  drugs,  biologies,  and  devices  is 
consistent  with  this  Executive  Order. 

Executive  Order  12612  recognizes  that 
Federal  action  limiting  the  discretion  of 
State  and  local  governments  is 
appropriate  "where  constitutional 


authority  for  the  action  is  clear  and 
certain  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope  (section  3(b)). 
The  constitutional  basis  for  FDA's 
authority  to  regulate  the  safety  and 
efficacy  of  human  drugs,  biologies,  and 
devices  is  beyond  challenge.  Congress' 
decision  to  vest  FDA  with  the 
responsibility  to  establish  a  regulatory 
scheme  to  monitor  the  safety  of  these 
products  demonstrates  Congress'  view 
that  the  safety  of  human  drugs, 
biologies,  and  devices  is  a  problem  of 
national  scope  (21  U.S.C.  355{k)  and  42 
U.S.C.  262)). 

Executive  Order  12612  expressly 
contemplates  preemption  where  there  is 
a  conflict  of  Stale  and  Federal  authority 
under  Federal  statute  (section  4(a)). 
State  and  local  rules  of  civil  procedure, 
rules  of  evidence,  and  other  rules  and 
regulations  that  permit  or  require 
disclosure  of  the  identities  of  those  who 
report  adverse  events  associated  with 
human  drugs,  biologies,  and  devices  are 
an  obstacle  to  fulfilling  FDA's  charge  to 
monitor  the  safety  and  efficacy  of  these 
products.  The  guarantee  of 
confidentiality  of  the  reporters'  and 
patients'  identities  is  necessary  to  assure 
meaningful  reporting  of  adverse  events. 
In  addition,  Congress  specified  that 
Federal  regulations  issued  to  monitor 
the  safety  of  drug  products  "shall  have 
due  regard  for  the  professional  ethics  of 
the  medical  profession  and  the  interests 
of  patients"  (21  U.S.C.  355(k)  and  360i). 
State  and  local  rules  and  regulations 
that  permit  disclosure  of  the  identities 
confiict  with  this  requirement  by 
jeopardizing  confidentiality  and  the 
physician-patient  relationship. 

Executive  Order  12612  requires  that 
any  Federal  preemption  be  restricted  to 
the  minimum  level  necessary  to  achieve 
the  objectives  of  the  statute  pursuant  to 
which  the  regulations  are  promulgated 
(section  4(c)).  The  proposed  regulation 
is  narrowly  drawn  and  focuses  solely  on 
protecting  the  identity  of  the  reporter 
and  patient  and  other  individuals 
named  in  the  neport.  The  proposed  rule 
does  not  preempt  State  and  local  laws 
that  require  disclosure  of  the  substance 
of  the  adverse  event  reports. 

As  required  by  the  Executive  Order. 
States  will  be  given,  through  this  notice 
of  proposed  rulemaking,  an  opportunity 
to  participate  in  the  proceedings  to 
preempt  State  and  local  laws  (section 
4(e)).  In  addition,  pursuant  to  the  Order, 
the  appropriate  officials  and 
organizations  representing  the  States 
will  be  consulted  before  this  proposed 
action  is  implemented  (section  3(a)). 

The  agency  concludes  that  the  policy 
proposed  in  this  document  has  been 
assessed  in  light  of  the  principles. 
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criteria,  and  requirements  in  Executive 
Order  12612;  that  this  poHcy  is  not 
inconsistent  with  that  Order;  that  this 
policy  will  not  impose  additional  costs 
or  burdens  on  the  States;  and  that  this 
policy  will  not  affect  the  States'  ability 
to  discharge  traditional  State 
governmental  functions. 

VII.  Economic  Impact 

FDA  has  considered  the  economic 
impact  of  this  proposed  rule  and 
concludes  that  it  would  impose  no 
additional  costs  on  industry  or  the 
general  public.  The  value  to  an 
individual  litigant  of  having  the 
identities  of  reporters  and  subjects  of 
adverse  experiences  is  difficult  to 
estimate;  however,  litigants  will  have 
available  the  substance  of  adverse 
experience  reports,  which  is  of  greater 
importance.  Although  tort  litigation 
could  provide  substantial  economic 
benefit  to  an  individual  litigant,  the  net 
gain  to  health  care  and  public  health 
through  efficient  and  complete  reporting 
of  serious  adverse  reactions  greatly 
outweighs  any  damage  an  individual 
litigant  may  suffer  from  lack  of  access  to 
the  names  of  patients  or  reporters  who 
are  not  parties  in  the  litigant's  lawsuit. 
Accordingly,  FDA  concludes  that  this 
proposed  rule  is  not  significant  as 
defined  by  Executive  Order  12866  and 
certifies  that  this  proposed  rule  would 
not  have  a  substantial  economic  effect 
on  a  significant  number  of  small  entities 
which  would  require  a  regulatory 
fiexibility  analysis  under  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980. 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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X.  Request  for  Comments 

Interested  persons  may.  on  or  before 
March  28.  1994,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts.  Freedom  of  information. 
Government  employees. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  20  be  amended  as  follows: 

PART  2&-PUBUC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-393):  sees.  301,  302,  303,  307,  310,  311, 
351,  352,  354-360F,  361.  362, 1701-1706, 


2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241,  242,  242a.  2421,  242n,  243,  262, 
263,  263b-263n,  264.  265,  300u-300u-5, 
300a8-l);  5  U.S.C.  552;  18  U.S.C.  1905. 

2.  Section  20.63  is  amended  by 
adding  new  p>aragraph  (f)  to  read  as 
follows: 

§  20.63    Personnel,  medical,  and  similar 
files,  disclosure  of  which  constitutes  a 
clearly  unwarranted  Invasion  of  personal 
privacy. 

•        •        •        •        • 

(f)  The  names  and  any  information 
that  would  identify  the  voluntary 
reporter  or  any  other  person  named  in 
any  adverse  event  report  associated  with 
a  human  drug,  biologic,  or  medical 
device  product  shall  not  be  disclosed  by 
the  food  and  Drug  Administration  or  by 
a  manufacturer  in  possession  of  such 
reports  in  response  to  a  request. 
Information  that  would  identify  the 
voluntary  reporter  or  persons  identified 
in  the  report  includes,  but  is  not  limited 
to.  the  name,  address,  institution,  or  any 
other  information  that  would  lead  to  the 
identities  of  the  reporter  or  person 
identified  in  a  report.  This  provision 
does  not  affect  disclosure  of  the 
identities  of  reporters  required  by 
statute  or  regulation  to  make  adverse 
event  reports.  Disclosure  of  the 
identities  of  such  reporters  is  governed 
by  the  applicable  statutes  and 
regulations. 

(1)  Exceptions,  (i)  Identities  may  be 
disclosed  if  both  the  voluntary  reporter 
and  the  person  identified  in  an  adverse 
event  report  or  that  person's  legal 
representative  consent  in  writing  to 
disclosure;  or 

(ii)  Identities  may  be  disclosed 
pursuant  to  a  court  order  in  the  course 
of  medical  malpractice  litigation 
involving  both  the  person  who 
experienced  the  reported  adverse  event 
and  the  voluntary  reporter;  or 

(iii)  The  report  shall  be  disclosed  to 
the  individual  who  is  the  subject  of  the 
report  upon  request. 

(2)  Preemption.  No  State  or  local 
governing  entity  shall  establish  or 
continue  in  effect  any  law.  rule, 
regulation  or  other  requirement  that 
permits  or  requires  disclosure  of  the 
identities  of  the  voluntary  reporter  or 
other  person  identified  in  an  adverse 
event  report  except  as  provided  in  this 
section. 

Dated:  January  21. 1994. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-1640  Filed  1-21-94;  4:50  pmj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  163 

RIN  1076-AC44 

General  Forestry  Regulations 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  purpose  of  this 
rulemalting  action  is  to  revise  the 
"General  Forestry  Regulations"  to 
implement  the  provisions  of  the 
National  Indian  Forest  Resources 
Management  Act. 

The  law  reaffirmed  many  aspects  of 
the  existing  Indian  forestry  program  and 
established  new  program  direction  for 
cooperative  agreements  between  the 
Department  of  the  Interior  and  Indian 
tribes,  forest  trespass.  Secretarial 
recognition  of  tribal  laws  pertaining  to 
Indian  forest  lands,  Indian  forestry 
program  assessments,  Indian  forest  land 
assistance  accounts,  tribal  forestry 
programs,  Alaska  Native  technical 
assistance  and  forestry  education 
assistance. 

The  proposed  rule  establishes 
uniform  Indian  forestry  program 
operating  policy  that  complies  with  the 
National  Indian  Forest  Resources 
Management  Act. 

DATES:  Comments  must  be  received  on 
or  March  28, 1994. 

ADDRESSES:  Mail  or  hand  deliver 
comments  to:  Mr.  Jim  Stires,  Billings 
Area  Office,  Bureau  of  Indian  Affairs, 
316  North  26th  Street.  Billings. 
Montana;  or  Mr.  Jim  Howe.  Department 
of  the  Interior.  Bureau  of  Indian  Affairs, 
Division  of  Forestry,  1849  C  Street,  N\V., 
Mail  Stop  4545  MIB,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Stires,  Bureau  of  Indian  Affairs, 
Billings  Area  Office.  Branch  of  Forestry, 
telephone  (406)  657-6358. 
SUPPl^MENTARY  INFORMATION:  The 
proposed  rule  has  been  developed  with 
full  participation  and  consultation  of 
the  affected  Indian  and  Alaska  Native 
public.  Prior  to  drafting  the  proposed 
rule,  public  scoping  meetings  were 
announced  and  held  in  Minneapolis, 
Portland,  Phoenix  and  Anchorage  in 
February  and  March,  1991.  Input  from 
those  meetings  was  considered  and 
addressed  in  the  proposed  rule. 
Additional  consultation  with  the 
affected  public  was  accomplished  by 
maintaining  close  communication  with 
the  Intertribal  Timber  Council  (ITC) 
during  the  rule  drafting  process  and 


including  ITC  members  on  the  project 
steering  committee  and  project  in 
working  groups. 

This  proposed  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  208  DM  8. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  locations  identified  in  the 
addresses  section  of  this  document. 

This  document  has  been  reviewed 
under  Executive  Order  12866.  It  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  information  collection 
requirements  contained  in  this  part  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
use.  3501  et  seq. 

The  primary  author  of  this  document 
is  Mr.  Jim  Stires,  Forester,  in  the 
Billings  Area  Office,  Bureau  of  Indian 
Affairs,  Branch  of  Forestry,  Billings. 
Montana. 

List  of  Subjects  in  25  CFR  Fart  163 

Forests  and  forest  products;  Indian — 
lands;  Education. 

For  the  reasons  set  forth  in  the 
preamble,  part  163  of  title  25  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  set  forth  below. 

PART  163— GENERAL  FOREST 
REGULATIONS 

Subpart  A— General  Provision* 


Definitions. 

Information  collection. 

Scope  and  objectives. 

Secretarial  recognition  of  tribal  laws. 


163.1 
163.2 
163.3 
1634 

Subpart  B — Forest  Management  and 
Operations 

163.10  Management  of  Indian  forest  land. 

163.11  Forest  management  planning  and 
sustained  yield  management. 

163.12  Harvesting  restrictions. 

163.13  Indian  tribal  forest  enterprise 
Of)erations. 

163.14  Sale  of  forest  products. 

163.15  Advertisement  of  sales. 

163.16  Forest  product  sales  without 
advertisement. 

163.17  Deposit  with  bid. 


163.18  Acceptance  and  rejection  of  btds. 

163.19  Contracts  for  the  sale  of  forest 
products. 

163.20  Execution  and  approval  of  contracts. 

163.21  Bonds  required. 

163.22  Payment  for  forest  products. 

163.23  Advance  payment  for  timber 
products. 

163.24  Duration  of  timber  contracts. 

163.25  Forest  management  deductions. 

163.26  Forest  product-harvesting  permits. 

163.27  Free-use  harvesting  without  permits. 

163.28  Fire  management  measures. 

163.29  Trespass. 

163.30  Revocable  road  use  and  construction 
permits  for  removal  of  commercial  forest 
products. 

163.31  Insect  and  disease  control. 

163.32  Forest  development. 

163.33  Administrative  appeals. 

163.34  Environmental  compliance. 

163.35  Indian  forest  land  assistance 
account. 

163.36  Tribal  forestry  program  financial 
support. 

163.37  Forest  management  research. 

Subpart  C— Forestry  Education,  Education 
Assistance,  Recruitment  and  Training 

163.40  Indian  and  Alaska  Native  forestry 
education  assistance. 

163.41  Postgraduation  recruitment, 
continuing  education  and  training 
programs. 

163.42  Obligated  service  and  breach  of 
contract. 

Subpart  D — Alaska  Native  Technical 
Assistance  Program 

163.60  Purpose  and  scope. 

163.61  Evaluation  conuniftee. 

163.62  Annual  funding  needs  assessment 
and  rating. 

163.63  Contract,  grant,  or  agreement 
application  and  award  process. 

Subpart  E — Cooperative  Agreements 

163.70  PurjKJse  of  agreements. 

163.71  Agreement  funding. 

163.72  Supervisory  relationship. 

Subpart  F — Program  Assessment 

163.80  Periodic  assessment  report. 

163.81  Assessment  guidelines. 

163.82  Annual  status  report. 

163.83  Assistance  firom  the  Secretary  of 
Agriculture. 

Authority:  25  U.S.C.  2,  5,  9, 13, 406.  407, 
413.  466;  and  3101-3120. 

Subpart  A — General  Provisions 

$  163.1    Definitions. 

Advance  deposits  means,  in  Timber 
Contract  for  the  Sale  of  Estimated 
Volumes,  contract-required  deposits  in 
advance  of  cutting  which  the  purchaser 
furnishes  to  maintain  an  operating 
balance  against  which  the  value  of 
timber  to  be  cut  will  be  charged. 

Advance  payments  means,  in  Timber 
Contract  for  the  Sale  of  Estimated 
Volumes,  non-refundable  partial 
payments  of  the  estimated  value  of  the 
timber  to  be  cut.  Payments  are  furnished 
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within  30  days  of  contract  approval  and 
prior  to  cutting.  Advance  payments  are 
normally  25  percent  of  the  estimated 
value  of  the  forest  products  on  each 
allotment.  Advance  payments  may  be 
required  for  tribal  land. 

Alaska  Native  means  native  as 
defmed  in  section  3(b)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971  (43  U.S.C.  1604). 

ANCSA  corporation  means  both  profit 
and  non-profit  corporations  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1604). 

Approval  means  authorization  by  the 
Secretary,  Area  Director, 
Superintendent,  tribe  or  individual 
Indian  in  accordance  with  appropriate 
delegations  of  authority. 

Approving  officer  means  the  officer 
approving  instruments  of  sale  for  forest 
products  or  his/her  authorized 
representative. 

Authorized  representative  means  an 
individual  or  entity  duly  empowered  to 
make  decisions  under  a  direct,  clear, 
and  specific  delegation  of  authority. 

Authorized  tribal  representative 
means  an  individual  or  entity  duly 
empowered  to  make  decisions  under  a 
direct,  clear,  and  specific  delegation  of 
authority  from  an  Indian  tribe. 

Beneficial  owner  means  an  individual 
or  entity  who  holds  an  ownership 
interest  in  Indian  land. 

Bid  deposit  means,  in  Timber 
Contract  for  the  Sale  of  Estimated 
Volumes  or  in  Timber  Contract  for  the 
Sale  of  Predetermined  Volumes,  a 
deposit  with  bid  furnished  by 
prospective  purchasers.  At  contract 
execution,  the  bid  deposit  of  the 
successful  bidder  becomes  a  portion  of 
the  contract  required  advance  deposit  in 
estimated  volume  contracts  or  an 
installment  payment  in  predetermined 
volume  contracts. 

Commercial  forest  land  means  forest 
land  that  is  producing  or  capable  of 
producing  crops  of  marketable  forest 
products  and  is  administratively 
available  for  intensive  management  and 
sustained  production. 

Forest  or  forest  land  means  an 
ecosystem  at  least  one  acre  in  size, 
including  timberland  and  woodland, 
which:  Is  characterized  by  a  more  or  less 
dense  and  extensive  tree  cover; 
contains,  or  once  contained,  at  least  ten 
percent  tree  crown  cover,  and  is  not 
developed  or  planned  for  exclusive  non- 
forest  resource  use. 

Forest  land  management  activities 
means  all  activities  performed  in  the 
management  of  Indian  forest  land 
including  the  improvement  and 
maintenance  of  extended  season 
primary  and  secondary  Indian  forest 
land  road  systems. 


Forest  management  deduction  means 
a  percentage  of  the  gross  proceeds  from 
the  sales  of  forest  products  harvested 
from  Indian  land  which  is  collected  by 
the  Secretary  pursuant  to  25  U.S.C.  413 
to  cover  in  whole  or  in  part  the  cost  of 
managing  and  protecting  such  Indian 
forest  lands. 

Forest  management  plan  means  the 
principle  document,  approved  by  the 
Secretary,  reflecting  and  consistent  with 
an  integrated  resource  management 
plan,  which  provides  for  the  regulation 
of  the  detailed,  multiple-use  operation 
of  Indian  forest  land  by  methods 
assuring  that  such  lands  remain  in  a 
continuously  productive  state  while 
meeting  the  objectives  of  the  tribe  and 
which  shall  include:  standards  setting 
forth  the  funding  and  staffing 
requirements  necessary  to  carry  out 
each  management  plan,  with  a  report  of 
current  forestry  funding  and  staffing 
levels:  and  standards  providing 
quantitative  criteria  to  evaluate 
performance  against  the  objectives  set 
forth  in  the  plan. 

Forest  products  means  marketable 
products  extracted  from  Indian  forests, 
such  as:  Timber;  timber  products, 
including  lumber,  lath,  crating,  ties, 
bolts,  logs,  pulpwood,  fuelwood,  posts, 
poles  and  split  products;  bark; 
Christmas  trees,  stays,  branches, 
firewood,  berries,  mosses,  pinyon  nuts, 
roots,  acorns,  syrups,  wild  rice,  and 
herbs;  other  marketable  material;  and 
gravel  which  is  extracted  from,  and 
utilized  on,  Indian  forest  land. 

Forest  resources  means  all  the 
benefits  derived  from  Indian  forest  land, 
including  forest  products,  soil 
productivity,  water,  fisheries,  wildlife, 
recreation,  and  aesthetic  or  other    . 
traditional  values  of  Indian  forest  land. 

Forester  intern  means  an  Indian  or 
Alaska  Native  who:  Is  employed  as  a 
forestry  or  forestry-related  technician 
with  the  Bureau  of  Indian  Affairs,  an 
Indian  tribe,  or  tribal  forest-related 
enterprise;  is  acquiring  necessary 
academic  qualifications  to  become  a 
forester  or  a  professional  trained  in 
forestry-related  fields;  and  is  appointed 
to  one  of  the  Forester  Intern  positions 
established  pursuant  to  §  163.40(b). 

Forestry-related  field  or  forestry- 
related  curriculum  means  a  renewable 
natural  resource  management  field 
necessary  to  manage  Indian  forest  land 
and  other  professionally  recognized 
fields  as  approved  by  the  education 
committee  established  pursuant  to 
§  163.40(a)(1). 

Indian  means  a  member  of  an  Indian 
tribe. 

Indian  enterprise  means  an  enterprise 
which  is  designated  as  such  by  the 
Secretary  or  tribe. 


Indian  forest  land  means  Indian  land, 
including  commercial,  non-commercial, 
productive  and  non-productive 
timberland  and  woodland,  that  are 
considered  chiefly  valuable  for  the 
production  of  forest  products  or  to 
maintain  watershed  or  other  land  values 
enhanced  by  a  forest  cover,  regardless  of 
whether  a  formal  inspection  and  land 
classification  action  has  been  taken. 

Indian  land  means  land  title  to  which 
is  held  by:  The  United  States  in  trust  for 
an  Indian,  an  individual  of  Indian  or 
Alaska  Native  ancestry  who  is  not  a 
member  of  a  federally-recognized  Indian 
tribe,  or  an  Indian  tribe:  or  by  an  Indian, 
an  individual  of  Indian  or  Alaska  Native 
ancestry  who  is  not  a  member  of  a 
federally  recognized  tribe,  or  an  Indian 
tribe  subject  to  a  restriction  by  the 
United  States  against  alienation. 

Indian  tribe  or  tribe  means  any  Indian 
tribe,  band,  nation,  rancheria,  Pueblo  or 
other  organized  group  or  community 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians  and  shall 
mean,  where  appropriate,  the 
recognized  tribal  government  of  such 
tribe's  reservation. 

Installment  payments  means,  in 
Timber  Contract  for  the  Sale  of 
Predetermined  Volumes,  scheduled 
partial  payments  of  the  total  contract 
value  based  on  purchaser  bid.  Payments 
made  are  normally  not  refundable. 

Integrated  resource  management  plan 
means  a  document,  approved  by  an 
Indian  tribe  and  the  Secretary,  which 
provides  coordination  for  the 
comprehensive  management  of  the 
natural  resources  of  such  tribe's 
reservation. 

Noncommercial  forest  land  means 
forest  land  that  is  available  for  extensive 
management,  but  is  incapable  of 
producing  marketable  forest  products. 
Such  land  may  be  economically 
har\'ested,  but  the  site  quality  does  not 
warrant  significant  investment  in  future 
crops. 

Productive  forest  land  means  forest 
land  producing  or  capable  of  producing 
marketable  forest  products  that  is 
unavailable  for  harvest  because  of 
administrative  restrictions  or  because 
access  is  not  practical. 

Reser\'ation  means  an  Indian 
reservation  established  pursuant  to 
treaties,  Acts  of  Congress  or  Executive 
Orders  and  public  domain  Indian 
allotments,  rancherias,  and  former 
Indian  reservations  in  Oklahoma. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  or  her  authorized 
representative. 
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Stumpage  rate  means  the  stum  page 
value  per  unit  of  measure  for  a  forest 
product. 

Stumpage  value  means  the  value  of  a 
forest  product  prior  to  extraction  from 
Indian  forest  land. 

Sustained  yield  means  the  yield  of 
forest  products  that  a  forest  can  produce 
continuously  at  a  given  intensity  of 
management. 

Timberland  means  forest  land 
stocked,  or  capable  of  being  stocked, 
with  tree  species  that  are  regionally 
utilized  for  lumber,  pulpwood,  poles  or 
veneer  products. 

Trespass  means  the  removal  of  forest 
products  from  Indian  forest  land  or  the 
severance  or  injury  of  forest  products  on 
Indian  forest  land  except  when 
authorized  by  law  and  appUcable 
Federal  or  tribal  regulations.  Trespass 
includes  any  damage  to  forest  resources 
on  Indian  forest  lands  resulting  from 
activities  under  contracts  or  permits 
obtained  through  fraud  or  material 
misrepresentation  of  fact. 

Tribal  forest  enterprise  means  an 
Indian  enterprise  that  is  initiated  and 
organized  by  a  reservation's  recognized 
tribal  government. 

Unproductive  forest  land  means  forest 
land  that  is  not  producing  or  capable  of 
producing  marketable  forest  products 
and  is  also  unavailable  for  harvest 
because  of  administrative  restrictions  or 
because  access  is  not  practi<!al. 

Woodland  means  forest  land  not 
included  within  the  timberland 
classification,  stocked  or  capable  of 
being  stocked,  with  tree  sp)ecies  of  sOch 
form  and  size  that  the  wood  content  is 
generally  marketable  within  the  region 
for  products  other  than  lumber, 
pulpwood  or  vereer. 

§  163.2    Information  collection. 
The  information  collection 
requirements  contained  in  25  CFR  part 
163  do  not  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  .3504(h)  et  seq. 

§  163.3    Scope  and  objectives. 

(a)  The  regulations  in  this  part  are 
applicable  to  all  Indian  forest  land 
except  as  this  part  may  be  superseded 
by  legislation. 

(b)  Indian  forest  land  management 
activities  undertaken  by  the  Secretary 
shall  be  designed  to  achieve  the 
following  objectives: 

(1)  The  development,  maintenance 
and  enhancement  of  Indian  forest  land 
in  a  perpetually  productive  state  in 
accordance  with  the  principles  of 
sustained  yield  and  with  the  standards 
and  objectives  set  forth  in  forest 
management  plans  by  providing 
effective  management  and  protection 


through  the  application  of  sound 
silvicultural  and  economic  principles  to 
the  harvesting  of  forest  products, 
forestation,  timber  stand  improvement 
and  other  forestry  practices; 

(2)  The  regulation  of  Indian  forest 
land  through  the  development  and 
implementation,  with  the  full  and  active 
consultation  and  participation  of  the 
appropriate  Indian  tribe,  of  forest 
management  plans  which  are  supported 
by  written  tribal  objectives; 

(3)  The  regulation  of  Indian  forest 
land  in  a  manner  that  will  ensure  the 
use  of  good  method  and  order  in 
harvesting  so  as  to  make  possible,  on  a 
sustained  yield  basis,  continuous 
productivity  and  a  perpetual  forest 
business; 

(4)  The  development  of  Indian  forest 
land  and  associated  value-added 
industries  by  Indians  and  Indian  tribes 
to  promote  self-sustaining  communities, 
so  that  Indians  may  receive  from  their 
Indian  forest  land  not  only  stumpage 
value,  but  also  the  benefit  of  all  the 
labor  and  profit  that  such  Indian  forest 
land  is  capable  of  yielding; 

(5)  The  retention  of  Indian  forest  land 
in  its  natural  state  when  an  Indian  tribe 
determines  that  the  recreational, 
cultural,  aesthetic,  or  traditional  values 
of  the  Indian  forest  land  represents  the 
highest  and  best  use  of  the  land; 

(6)  The  management  and  protection  of 
forest  resources  to  retain  the  beneficial 
effects  to  Indian  forest  land  of  regulating 
water  run-off  and  minimizing  soil 
erosion;  and 

(7)  The  maintenance  and 
improvement  of  timber  productivity, 
grazing,  wildlife,  fisheries,  recreation, 
aesthetic,  cultural  and  other  traditional 
values. 


§163.4 
taws. 


Secretarial  recognition  of  tribal 


Subject  to  the  Secretary's  trust 
responsibilities  and  unless  otherwise 
prohibited  by  Federal  statutory  law,  the 
Secretary  shall  comply  with  tribal  laws 
pertaining  to  Indian  forest  land, 
including  laws  regulating  the 
environment  or  historic  or  cultural 
preservation,  and  shall  cooperate  with 
the  enforcement  of  such  laws  on  Indian 
forest  land.  Such  cooperation  does  not 
constitute  a  waiver  of  United  States 
sovereign  immunity  and  shall  include: 

(a)  Assistance  in  the  enforcement  of 
such  laws; 

(b)  Provision  of  notice  of  such  laws  to 
persons  or  entities  undertaking 
activities  on  Indian  forest  land;  and 

(c)  Upon  the  request  of  an  Indian 
tribe,  the  appearance  in  tribal  forums. 


Subpart  B — Forest  Management  and 
Operations 

§  163.10    Management  of  Indian  forest  | 

(a)  The  Secretary  shall  undertake 
forest  land  management  activities  on'^ 
Indian  forest  land,  either  directly  or 
through  contracts,  cooperative 
agreements,  or  grants  under  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638,  as 
amended). 

(b)  Indian  forest  land  management 
activities  undertaken  by  the  Secretary 
shall  be  designed  to  achieve  objectives 
enumerated  in  §  163.3. 

§163.11    Forest  management  planning  and 
sustained  yield  management 

(a)  To  further  the  objectives  identified 
in  §  163.3,  an  appropriate  forest 
management  plan  shall  be  prepared  and 
revised  as  needed.  Such  documents 
shall  contain  a  statement  describing  the 
manner  in  which  the  policies  of  the 
tribe  and  the  Secretary  will  be  applied, 
with  a  definite  plan  of  silvicultural 
management,  analysis  of  the  short  term 
and  long  term  effects  of  the  plan,  and  a 
program  of  action,  including  a  harvest 
schedule,  for  a  specified  period  in  the 
future.  Forest  management  plans  shall 
be  based  on  the  principle  of  sustained 
yield  management  and  objectives 
established  by  the  tribe  and  will  require 
approval  of  the  Secretary. 

(b)  Forest  management  planning  for 
Indian  forest  land  shall  be  carried  out 
through  participation  in  the 
development  and  implementation  of 
integrated  resource  management  plans 
which  provide  coordination  for  the 
comprehensive  management  of  all 
natural  resources  on  Indian  land.  If  the 
integrated  resource  management 
planning  process  has  not  been  initiated, 
or  is  not  ongoing  or  completed,  a  stand- 
alone forest  management  plan  will  be 
prepared. 

(cj  The  harvest  of  forest  products  from 
Indian  forest  land  will  be  accomplished 
under  the  principles  of  sustained  yield 
management  and  will  not  be  authorized 
until  practical  methods  of  harvest  based 
on  sound  economic  and  silvicultural 
and  other  forest  management  principles 
have  been  prescribed.  Harvest  schedules 
will  be  prepared  for  a  specified  period 
of  time  and  updated  annually.  Such 
schedules  shall  support  the  objedives  of 
the  beneficial  land  owners  and  the 
Secretary  and  shall  be  directed  toward 
achieving  an  approximate  balance 
between  planned  net  growth  and 
harvest  at  the  earliest  practical  time. 

§  163.12    Harvesting  restrictions. 

(a)  Harvesting  timber  on  commercial 
forest  land  will  not  be  permitted  unless 
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provisions  for  natural  and/or  artificial 
forestation  of  acceptable  tree  species  is 
included  in  harvest  plans. 

Gearing  of  large  contiguous  areas 
will'be  permitted  only  on  land  that, 
when  cleared,  will  be  devoted  to  a  more 
beneficial  use  than  growing  timber 
crops.  This  restriction  shall  not  prohibit 
clearcutting  when  it  is  silviculturally 
good  practice  to  harvest  a  particular 
stand  of  timber  by  such  method  and  it 
otherwise  conforms  with  objectives  in 
§163.3. 

§  1 83. 1 3    Indian  tribal  forest  enterprise 
operations. 

Indian  tribal  forest  enterprises  may  be 
initiated  and  organized  with  consent  of 
the  authorized  tribal  representatives. 
Such  enterprises  may  contract  for  the 
purchase  of  non-Indian  owned  forest 
products.  Subject  to  approval  by  the 
Secretary  the  following  actions  may  be 
taken: 

(a)  Authorized  tribal  enterprises  may 
enter  into  formal  agreements  with  tribal 
representatives  for  the  use  of  tribal 
forest  products,  and  with  individual 
beneficial  Indian  owners  for  their  forest 
products; 

(b)  Authorized  officials  of  tribal 
enterprises,  operating  under  approved 
agreements  for  the  use  of  Indian-owned 
forest  products  pursuant  to  this  section, 
may  sell  the  forest  products  produced 
according  to  generally  accepted  trade 
practices: 

(c)  With  the  consent  of  the  Indian 
owners,  such  enterprises  may,  without 
advertisement,  contract  for  the  purchase 
of  forest  products  on  Indian  land  at 
stumpage  rates  authorized  by  the 
Secretary; 

(d)  Determination  of  and  payment  for 
stumpage  and/or  products  utiUzed  by 
such  enterprises  will  be  authorized  in 
accordance  with  §  163.22.  However,  the 
Secretary  may  issue  special  instructions 
for  pa>'ment  by  methods  other  than 
those  in  §  163.22;  and 

(e)  Performance  bonds  may  or  may 
not  be  required  in  connection  with 
operations  on  Indian  land  by  such 
enterprises  as  determined  by  the 
Secretary. 

§163.14    Sato  of  forest  products. 

(a)  Consistent  with  the  economic 
objectives  of  the  tribe  and  with  the 
consent  of  the  Secretary  and  authorized 
tribal  representatives,  open  market  sales 
of  Indian  forest  products  may  be 
authorized.  Such  sales  require  cdnsent 
of  the  authorized  representatives  of  the 
tribe  for  the  sal«  of  tribal  forest 
products,  and  the  owners  of  a  majority 
Indian  interest  on  individually  owned 
lands.  C^pea  market  sales  of  forest 
products  £rom  Indian  land  located  off 


reservations  will  be  permitted  with  the 
consent  of  the  Secretary  and  majority 
Indian  interest  of  the  beneficial 
owner(s). 

(b)  On  Indian  forest  land  not  formally 
designated  for  retention  in  its  natural 
state,  the  Secretary  may  sell  the  forest 
products  without  the  consent  of  the 
owner(s)  when  in  his  or  her  judgment 
such  action  is  necessary  to  prevent  loss 
of  value  resulting  from  fire,  insects, 
diseases,  windthrow  or  other 
catastrophes. 

(c)  Unless  otherwise  authorized  by  the 
Secretary,  each  sale  of  forest  products 
having  an  estimated  stumpage  value 
exceeding  $15,000  will  not  be  approved 
until: 

(1)  An  examination  of  the  forest 
products  to  be  sold  has  been  made  by 
a  forest  officer;  and 

(2)  A  rep<vt  setting  forth  all  pertinent 
information  has  been  submitted  to  the 
approving  officer  as  provided  in 
§163.20. 

(d)  With  the  approval  of  the  Secretary, 
authorized  Indian  owners  who  have 
been  duly  apprised  as  to  the  value  of  the 
forest  products  to  be  sold,  may  sell  or 
transfer  forest  products  for  less  than  the 
appraised  value. 

(e)  Except  as  provided  in  §  163.14(d), 
in  all  such  sales,  the  forest  products 
shall  be  appraised  and  sold  at  stumpage 
rates  not  less  than  those  established  by 
the  Secretar)'. 

S163.1S    Advertisement  of  sales. 

Except  as  provided  in  §§  163.13. 
163.14. 163.16,  and  163.26,  sales  of 
forest  products  shall  be  made  only  after 
advertising. 

(a)  The  advertiseroent  shall  be 
approved  by  the  officer  who  will 
approve  the  instrument  of  sale. 
Advertised  saiss  shall  be  made  under 
sealed  bids,  or  at  public  auction,  or 
under  a  combination  thereof.  The 
advertisement  may  limit  sales  of  Indian 
forest  products  to  Indian  forest 
enterprises,  members  of  the  tribe,  or 
may  grant  to  Indian  forest  enterprises 
and/or  members  of  the  tribe  who 
submitted  bids  the  right  to  meet  the 
higher  bid  of  a  non-member.  If  the 
estimated  stumpage  value  of  the  forest 
products  offered  does  not  exceed 
$15,000,  the  advertisement  may  be 
made  by  posters  and  circular  letters.  If 
the  estimated  stumpage  value  exceeds 
$15,000,  the  advertisement  shall  also  be 
made  in  at  least  one  edition  of  a 
newspaper  of  general  circulation  in  the 
locality  where  the  forest  products  are 
situated.  If  the  estimated  stumpage 
value  does  not  exceed  $50,000,  the 
advertisement  shall  be  made  for  not  less 
than  15  days;  if  the  estimated  stumpage 
value  exceeds  $50,000  but  not  $250,000, 


for  not  less  than  30  days;  and  if  the 
estimated  stumpege  value  exceeds 
$250XK)0.  for  not  less  than  60  days. 

(b)  The  approving  officer  may  reduce 
the  advertising  period  because  of 
emergencies  such  as  fire,  insect  attack. 
blowdov«m,  limitation  of  time,  or  when 
there  would  be  no  practical  advantage 
in  advertising  for  the  prescribed  period. 

(c)  If  no  instrument  of  sale  is  executed 
after  such  advertisement,  the  approving 
officer  may.  within  one  year  from  the 
last  day  on  which  bids  were  to  be 
received  as  defined  in  the 
advertisement,  permit  the  sale  of  such 
forest  products.  The  sale  will  be  made 
upon  the  terms  and  conditions  in  the 
advertisement  and  at  not  less  than  the 
advertised  value  or  the  appraised  value 
at  the  time  of  sale,  whichever  is  greater. 

$163.16    Forest  product  sales  without 
adverttsement. 

(a)  Sales  of  forest  products  may  be 
made  without  advertisement  to  Indians 
or  non-Indians  with  the  consent  of  the 
authorized  tribal  representatives  for 
tribal  forest  products  or  with  the 
consent  of  the  beneficial  owners  of  a 
majority  Indian  interest  of  individually 
owned  Indian  land,  and  the  approval  of 
the  Secretary  when: 

(1)  Forest  products  are  to  be  cut  in 
conjunction  with  the  granting  of  a  right- 
of-way; 

(2)  Granting  an  authorized  occupancy; 

(3)  Tribal  forest  products  are  to  oe 
purchased  by  an  Indian  tribal  forest 
enterprise; 

(4)  It  is  impractical  to  secure 
competition  by  formal  advertising 
proc»dures; 

(5)  It  must  be  cut  to  protect  the  forest 
from  injury:  or 

(6)  Otherwise  specifically  authorized 
by  law. 

(b)  The  approving  officer  shall 
establish  a  docimiented  record  of  each 
negotiated  transaction.  This  will 
include: 

(1)  A  written  determination  and 
finding  that  the  transaction  is  a  type 
allowing  use  of  negotiation  procedures: 

(2)  The  extent  of  solicitation  and 
competition,  or  a  statement  of  the  facts 
upon  which  a  finding  of 
impracticability  of  securing  competition 
is  based;  and 

(3)  A  statement  of  the  factors  on 
which  the  sward  is  based,  including  a 
determination  as  to  the  reasonability  of 
the  price  accepted. 

§163.17    Deposit  wtth  bid. 

(a)  A  deposit  shall  be  made  with  each 
proposal  for  the  purchase  of  Indian 
forest  prodiK:ts.  Such  dep>^ts  shall  be 
at  least: 

(1)  Ten  (10)  percent  if  the  appraised 
stumpsgs  value  is  less  than  $100,000 
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and  in  any  event  not  less  than  $1,000  or 
full  value  whichever  is  less: 

(2)  Five  (5)  percent  if  the  appraised 
stumpage  value  is  $100,000  to  $250,000 
but  in  any  event  not  less  than  $10,000; 
and 

(3)  Three  (3)  percent  if  the  appraised 
stumpage  value  exceeds  $250,000  but  in 
any  event  not  less  than  $12,500. 

(b)  Deposits  shall  be  in  the  form  of 
either  a  certified  check,  cashier's  check, 
bank  draft,  postal  money  order,  or 
irrevocable  letter-of-credit,  drawn 
payable  as  specified  in  the 
advertisement,  or  in  cash. 

(c)  The  deposit  of  the  apparent  high 
bidder,  and  of  others  who  submit  a 
written  request  to  have  their  bids 
considered  for  acceptance  will  be 
retained  pending  acceptance  or  rejection 
of  the  bids.  All  other  deposits  will  be 
returned  following  the  opening  and 
posting  of  bids. 

(d)  The  deposit  of  the  successful 
bidder  will  be  forfeited  and  distributed 
as  damages  to  the  beneficial  owners  if 
the  bidder  does  not: 

(1)  Furnish  the  p)erformance  bond 
required  by  §  163.21  within  the  time 
stipulated  in  the  advertisement  for  sale 
of  forest  products; 

(2)  Execute  the  contract;  or 

(3)  Perform  the  contract. 

(e)  Forfeiture  of  a  deposit  does  not 
limit  or  waive  any  further  claims  for 
damages  available  under  applicable  law 
or  terms  of  the  contract. 

(0  In  the  event  of  an  administrative 
appeal  under  25  CFR  part  2.  the 
Secretary  may  hold  such  bid  deposits  in 
an  escrow  account  pending  resolution  of 
the  appeal. 

§163.18    Acceptance  and  rejection  of  bids. 

(a)  The  high  bid  received  in 
accordance  with  any  advertisement 
issued  under  authority  of  this  part  shall 
be  accepted,  except  that  the  approving 
officer,  having  set  forth  the  reason(s)  in 
wTiting,  shall  have  the  right  to  reject  the 
high  bid  if: 

(1)  The  high  bidder  is  considered 
unqualified  to  fulfill  the  contractual 
requirement  of  the  advertisement;  or 

(2)  There  are  reasonable  grounds  to 
consider  it  in  the  interest  of  the  Indians 
to  reject  the  high  bid. 

(b)  If  the  high  bid  is  rejected,  the 
approving  officer  may  authorize: 

(1)  Rejection  of  all  bids:  or 

(2)  Acceptance  of  the  offer  of  another 
bidder  who,  at  bid  opening,  makes 
written  request  that  their  bid  and  bid 
deposit  be  held  pending  a  bid 
acceptance. 

(c)  The  offi(^r  authorized  to  accept 
the  bid  shall  have  the  discretion  to 
waive  minor  technical  defects  in 
advertisements  and  proposals,  such  as 


typographical  errors  and  misplaced 
entries. 

S 1 63. 1 9    Contracts  for  the  sate  of  forest 
products. 

(a)  In  sales  of  forest  products  with  an 
appraised  stumpage  value  exceeding 
$15,000.  the  contract  forms  approved  by 
the  Secretary  must  be  used  unless  a 
special  form  for  a  particular  sale  or  class 
of  sales  is  approved  by  the  Secretary. 

(b)  Unless  otherwise  directed,  the 
contracts  for  forest  products  from 
individually-owrned  Indian  land  will  be 
paid  by  remittance  drawn  to  the  Bureau 
of  Indian  Affairs  and  transmitted  to  the 
Superintendent.  Upon  the  request  of  the 
tribe,  the  contracts  for  tribal  forest 
products  may  require  that  the  proceeds 
be  paid  promptly  and  directly  into  a 
bank  depository  account  designated  by 
such  tribe,  or  by  remittance  drawn  to 
the  Bureau  of  Indian  Affairs  and 
transmitted  to  the  Superintendent. 

(c)  By  mutual  agreement  of  the  parties 
to  a  contract,  contracts  may  be 
extended,  modified,  or  assigned  subject 
to  approval  by  the  approving  officer, 
and  may  be  terminated  by  the  approving 
officer  upon  completion  or  by  mutual 
agreement. 

§  163.20    Execution  and  approval  of 
contracts. 

(a)  All  contracts  for  the  sale  of  tribal 
forest  products  shall  be  executed  by  the 
authorized  tribal  representative(s). 
There  shall  be  included  with  the 
contract  an  affidavit  executed  by  the 
authorized  tribal  representative(s) 
setting  forth  the  resolution  or  other 
authority  of  the  governing  body  of  the 
tribe.  Contracts  must  be  approved  by  the 
Secretary  to  be  valid. 

(b)  Contracts  for  the  sale  of 
individually  owned  foresl  products 
shall  be  executed  by  the  Indian  owner(s) 
or  the  Secretary  acting  pursuant  to  a 
power  of  attorney  from  the  Indian 
owner(s).  Contracts  must  be  approved 
by  the  Secretary  to  be  valid. 

(1)  The  Secretary  may,  after 
consultation  with  any  legally  appointed 
guardian,  execute  contracts  on  behalf  of 
minors  and  Indian  owners  who  are  non 
compos  mentis. 

(2)  The  Secretary  may  execute 
contracts  for  those  persons  whose 
ownership  in  a  decedent's  estate  has  not 
been  determined  or  for  those  persons 
who  cannot  be  located  after  a  reasonable 
and  diligent  search  and  the  giving  of 
notice  by  publication. 

(3)  Upon  the  request  of  the  owner  of 
an  undivided  but  unrestricted  interest 
in  land  in  which  there  are  trust  or 
restricted  Indian  interests,  the  Secretary 
may  include  such  unrestricted  interest 
in  a  sale  of  the  trust  or  restricted 


interests  in  the  timber,  pursuant  to  this 
part,  and  perform  any  functions 
required  of  him/her  by  the  contract  of 
sale  for  both  the  restricted  and  the 
unrestricted  interests,  including  the 
collection  and  disbursement  of 
payments  for  timber  and  the  forest 
management  deductions  from  such 
payments. 

(4)  When  consent  of  only  a  majority 
interest  has  been  obtained,  the  Secretary 
may  execute  the  sale  on  behalf  of  all 
owners  to  fulfill  responsibilities  to  the 
beneficiaries  of  the  trust.  In  such  event, 
the  contract  file  must  contain  evidence 
of  the  effort  to  obtain  consent  of  all 
owners.  When  an  individual  cannot  be 
located,  the  Secretary,  after  a  reasonable 
and  diligent  search  and  the  giving  of 
notice  by  publication,  may  sign  a  power 
of  attorney  consenting  to  the  sale  for 
particular  interests.  For  Indian  forest 
land  containing  undivided  restricted 
and  unrestricted  interests,  only  the 
restricted  interests  are  considered  in 
determining  if  a  majority  interest  has 
been  obtained. 

§163.21     Bonds  required. 

(a)  Performance  bonds  will  be 
required  in  connection  with  all  sales  of 
forest  products,  except  they  may  or  may 
not  be  required,  as  determined  by  the 
approving  officer,  in  connection  with 
the  use  of  forest  products  by  Indian 
tribal  forest  enterprises  pursuant  to 

§  163.13  or  in  timber  cutting  permits 
issued  pursuant  to  §  163.26. 

(1)  In  sales  in  which  the  estimated 
stumpage  value,  calculated  at  the 
appraised  stumpage  rates,  does  not 
exceed  $15,000,  the  bond  shall  be  at 
least  20  percent  of  the  estimated 
stumpage  value. 

(2)  In  sales  in  which  the  estimated 
stumpage  value  exceeds  $15,000  but  is 
not  over  $150,000,  the  bond  shall  be  at 
least  15  i>ercent  of  the  estimated 
stumpage  value  but  not  less  than  $3,000. 

(3)  In  sales  in  which  the  estimated 
stumpage  value  exceeds  $150,000,  but  is 
not  over  $350,000,  the  bond  shall  be  at 
least  10  percent  of  the  estimated 
stumpage  value  but  not  less  than 
$22,500. 

(4)  In  sales  in  which  the  estimated 
stumpage  value  exceeds  $350,000,  the 
bond  shall  be  at  least  5  percent  of  the 
estimated  stumpage  value  but  not  less 
than  $35,000. 

(b)  Bonds  shall  be  in  a  form 
acceptable  to  the  approving  officer  and 
may  include: 

(1)  A  corporate  surety  bond  by  an 
acceptable  surety  company; 

(2)  A  cash  bond  designating  the 
approving  officer  to  act  under  a  power 
of  attorney; 
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(3)  Negotiable  U.S.  Govemment 
securities  supported  by  appropriate 
power  of  attorney;  or 

(4)  An  irrevocable  letter  of  credit. 

§163.22    Payment  tor  forest  products. 

(a)  The  basis  of  volume  determination 
for  forest  products  sold  shall  be  the 
Scribner  Decimal  C  log  rules,  cubic 
volume,  lineal  measurement,  piece 
count,  weight,  or  such  other  form  of 
measurement  as  the  Secretary  may 
authorize  for  use.  With  the  exception  of 
Indian  tribal  forest  enterprises  pursuant 
to  §  163.13,  payment  for  forest  products 
will  be  required  in  advance  of  cutting 
for  timber,  or  removal  for  other  forest 
products. 

fb)  Upon  the  request  of  an  Indian 
tribe,  the  Secretary  may  provide  that  the 
purchaser  of  the  forest  products  of  such 
tribe,  which  are  harvested  under  a 
timber  sale  contract,  permit,  or  other 
harvest  sale  document  to  make 
advanced  deposits,  or  direct  payments 
of  the  gross  proceeds  of  such  forest 
products,  less  any  amounts  segregated 
as  forest  management  deductions 
pursuant  to  §  163.25,  into  accounts 
designated  by  such  Indian  tribe.  Such 
accounts  may  be  in  one  or  more  of  the 
following  formats: 

(1)  Es(^w  accounts  at  a  tribaliy 
designated  financial  institution  for 
receiving  deposits  with  bids  and 
advanced  deposits  from  which  direct 
disbursements  for  timber  harvested 
shall  be  made  to  tribes  and  forest 
management  deductions  accounts;  or 

(2)  Tribal  depository  accounts  for 
receiving  advanced  payments, 
installment  payments,  payments  from 
Indian  tribal  forest  enterprises,  and/or 
disbursements  from  advance  deposit 
accounts  or  escrow  accounts. 

(c)  The  format  must  allow  the 
Secretary  to  maintain  trust 
responsibility  through  written 
verification  that  all  required  deposits, 
payments,  and  disbtirsements  have  been 
made. 

(d)  Terms  and  conditions  for  payment 
of  forest  products  under  lump  sum 
(predetermined  volume)  sales  shall  be 
specified  in  forest  product  contract 
documents. 

§  1 63.23    Acivanca  payment  for  timber 
products. 

(a)  Unless  otherwise  authorized  by  the 
Secretary,  and  except  in  the  case  of 
lump  sum  (predetermined  volume) 
sales,  contracts  for  the  sale  of  timber 
from  allotted,  trust  or  restricted  Indian 
forest  land  shall  provide  for  an  advance 
payment  of  up  to  25  percent  of  the 
stumpage  value,  calculated  at  the  bid 
price,  within  30  <lays  from  ihe  date  of 
approval  and  before  cutting  begins. 


Additional  advance  payments  may  be 
specified  in  contracts.  However,  no 
advance  payment  will  be  required  that 
would  make  the  sum  of  such  payment 
and  of  advance  deposits  and  advance 
payments  previously  applied  against 
timber  cut  from  each  ownership  in  a 
sale  exceed  50  percent  of  the  bid 
stumpage  value.  Advance  payments 
shall  be  credited  against  the  timber  of 
each  ownership  in  the  sale  as  the  timber 
is  cut  and  scaled  at  stumpage  rates 
governing  at  the  time  of  scaling. 
Advance  payments  are  not  refundable. 

(b)  Advance  payments  may  be 
required  on  tribal  land.  When  required, 
advance  pa3rments  will  operate  the  same 
as  provided  for  in  §  163.23(a). 

§  163.24    Duration  of  timber  contracts. 

After  the  efiective  date  of  a  forest 
product  contract,  unless  otherwise 
authorized  by  the  Secretary,  the 
maximum  period  which  shall  be 
allowed  for  harvesting  the  estimated 
volume  of  timber  purchased,  shall  be 
five)«ars. 

S  163.25    Forest  management  deductions. 

(a)  Pursuant  to  the  provisions  of  25 
U.S.C  413  and  25  U.S.C  3105,  a  forest 
management  deduction  shall  be 
withheld  from  the  gross  proceeds  of 
sales  of  forest  products  harvested  from 
Indian  forest  land  as  described  in  this 
section. 

(b)  Gross  proceeds  shall  mean  the 
value  in  money  or  money's  worth  of 
consideration  furnished  by  the 
purchaser  of  forest  products  purchased 
uiMler  a  contract,  permit,  or  other 
document  for  the  sale  of  forest  products. 

(c)  Forest  management  deductions 
shall  not  be  withheld  where: 

(1)  The  total  consideration  fumii^hed 
under  a  contract,  permit  or  other 
document  for  the  sale  of  forest  products 
is  less  than  $5,001;  or 

(2)  The  monies  collected  are  derived 
from  trespass,  defaulted  contracts  or 
other  civil  judgments. 

(d)  Except  as  provided  in  §  163.25(e), 
the  amount  of  the  forest  management 
deduction  shall  not  exceed  the  lesser 
amount  of  ten  percent  (10%)  of  the  gross 
proceeds  or,  this  actual  percentage  in 
effect  on  November  28, 1990. 

(e)  The  Secretary  shall  increase  the 
forest  management  deduction 
percentage  for  Indian  forest  land  upon 
receipt  of  a  written  reqtiest  from  a  tribe 
supported  by  a  resolution  executed  by 
the  authoriaed  tribal  representatives.  At 
the  request  of  the  authorized  tribal 
representatives  and  at  the  discretion  of 
the  Secretary  the  forest  management 
deduction  percentage  may  be  decreased 
to  not  less  than  one  percent  (1%)  or  the 


requirement  for  collection  may  be 

vraived. 

(0  Forest  management  deductions  are 
to  be  utilized  to  perform  forest  land 
management  activities  in  accordance 
with  an  approved  expenditure  plan. 
Expenditure  plans  shall  describe  the 
forest  larKl  management  activities 
anticipated  to  be  undertaken,  establish  a 
time  period  for  their  completion, 
summarize  anticipated  obligations  and 
expenditures,  and  specify  the  method 
through  which  funds  are  to  be 
transferred  or  cjedited  to  tribal  accounts 
from  special  deposit  eccounts 
established  to  hold  amounts  withheld  as 
forest  managentent  deductions.  Any 
fore.st  management  deductions  that  have 
not  been  incorporated  into  an  approved 
expenditure  plan  by  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which 
the  deductions  are  withheld,  shall  be 
collected  into  the  general  funds  of  the 
United  States  Treasury  pursuant  to  25 
U.S.C  413. 

(1)  For  Indian  forest  lands  located  on 
an  Indian  reservation,  a  «vritten 
expenditure  plan  for  the  use  of  forest 
management  deductions  shall  be 
prepared  annually  and  approved  by  the 
authorized  tribal  representative(s)  and 
the  Secretary.  The  approval  of  the 
expenditure  plan  by  the  authorized 
tribal  representatives  constitutes 
appropriation  of  tribal  funds  for  Indian 
forest  land  management  activities. 
Approval  of  the  expenditure  plan  by  the 
Secretary  shall  constitute  authority  for 
crediting  of  forest  management 
deductions  to  tribal  account(s).  The  full 
amount  of  any  deduction  collected  by 
the  Secretary  plus  any  income  or 
interest  earned  thereon  shall  be 
available  for  expenditure  according  to 
the  approved  expenditure  plan  for  the 
performartce  of  forest  land  management 
activities  on  the  reservation  from  which 
the  forest  management  deduction  is 
collected. 

(2)  For  Indian  forest  lands  located 
outside  the  bourKlaries  of  an  Indian 
reservation,  forest  management 
deductions  shall  be  haridled  in  a 
manner  similar  to  that  described  under 
§  163.25(f)(1)  if  the  expenditure  plan  ■ 
approved  by  an  Indian  tribe  and  the 
Secretary  provides  for  the  conduct  of 
forest  lana  management  activities  on 
such  lands. 

(3)  For  public  domain  and  Alaska 
Native  allotments  held  in  trust  for 
Indians  by  the  United  States,  forest 
management  deductions  may  be  utilized 
to  perform  forest  land  management 
activities  on  surii  lands  in  80cordan(« 
with  an  expenditure  plan  approved  by 
the  Secretary. 

(g)  Forest  managentent  deductions 
withheld  pursuant  to  this  section  shall 


3958 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday,  January  27.  1994  /  Proposed  Rules 


not  be  available  to  cover  the  costs  that 
are  paid  from  funds  appropriated  for  fire 
suppression  or  pest  control  or  otherwise 
offset  Federal  appropriations  for 
meeting  the  Federal  trast  responsibility 
for  manaeement  of  Indian  forest  land. 

(h)  Witnin  one  hundred  twenty  (120) 
days  after  the  close  of  the  tribal  fiscal 
year,  tribes  shall  submit  to  the  Secretary 
a  written  report  detailing  the  actual 
fc.xpenditure  of  forest  management 
deductions  during  the  past  fiscal  year. 
The  Secretary  shall  have  the  right  to 
inspect  accounts,  books  or  other  tribal 
records  supporting  the  report. 

(i)  Forest  management  deduCTions 
incorporated  into  an  expenditure  plan 
approved  by  the  Secretary  shall  renioin 
available  until  e.xpended. 

())  As  provided  in  §  163.25(0  only 
forest  management  deductions  that  have 
not  been  incorporated  into  an  approved 
expenditure  plan  may  be  deposited  to  a 
U.S.  Treasury  receipt  account.  No 
amount  collected  as  forest  management 
deductions  shall  be  credited  to  any 
Federal  appropriation.  No  other  forest 
management  deductions  or  fees  derived 
from  Indian  forest  land  shall  be 
collected  to  be  covered  into  the  general 
funds  of  the  United  States  Treasury'. 

§  163.26    Forest  product  harvesting 
permits. 

(a)  E.xcept  as  provided  in  §§  163.13 
and  163.27,  removal  of  forest  products 
that  are  not  under  formal  contract, 
pursuant  to  §  163.19.  shall  be  under 
forest  product  harvesting  permit  forms 
approved  by  the  Secretary.  Permits  will 
be  issued  only  with  the  written  consent 
of  the  Indian  owner(s)  or  the  Secretary-, 
for  harvest  of  forest  products  from 
Indian  forest  land,  as  authorized  in 
§  163.20.  To  be  valid,  permits  must  be 
approved  by  the  Secretarv-.  Minimum 
stumpage  rates  at  which  forest  products 
may  be  sold  will  be  set  at  the  time 
con.sent  to  issue  the  permit  is  obtained. 
Payment  and  bonding  requirements  will 
be  stipulated  in  the  permit  document  as 


appropriate. 

(I))  Free  use  harvesting  permits  issued 
shall  specify  species  and  types  of  forest 
products  to  be  removed.  It  may  be 
stipulated  that  forest  products  removed 
under  this  authority  cannot  be  sold  or 
exchanged  for  other  goods  or  services. 
The  estimated  value  which  may  be 
harvested  in  a  fiscal  year  by  any 
individual  under  this  authority  shall  not 
exceed  55,000.  For  the  purpose  of 
issuance  of  free  use  permits,  individual 
shall  mean  an  individual  Indian  or  any 
organized  group  of  Indians. 

(c)  Paid  permits  subject  to  forest 
management  deductions,  as  provided  in 
S  163.25,  may  be  issued.  Unless 
Dtherwise  authorized  by  the  Secretary, 


the  stumpage  value  which  may  be 
harvested  under  paid  permits  in  a  fiscal 
year  by  any  individual  under  this 
authority  shall  not  e.xceed  $25,000.  For 
the  purpose  of  issuance  of  paid  permits, 
individual  shall  mean  an  individual  or 
any  operating  entity  comprised  of  more 
than  one  individual. 

(d)  A  Special  Allotment  Timber 
Har\est  Permit  may  be  issued  to  an 
Indian  having  sole  beneficial  interest  in 
an  allotment  to  harvest  and  sell 
designated  forest  products  from  his  or 
her  allotment.  The  special  permit  shall 
include  provision  for  payment  by  the 
Indian  of  forest  management  deductions 
pursuant  to  §  163.25.  Unless  waived  by 
the  Secretary,  the  permit  shall  al.^o 
require  the  Indian  to  make  a  bond 
deposit  wiih  the  Secretary  as  required 
by  §  163.21.  Such  bonds  will  be 
returned  to  the  Indian  upon  satisfactory 
completion  of  the  permit  or  will  be  used 
by  the  Secretary  in  his  or  her  discretion 
for  planting  or  other  work  to  offset 
damage  to  the  land  or  the  timber  caused 
by  failure  to  comply  with  the  provisions 
of  the  permit.  As  a  condition  to  granting 
a  special  permit  under  authority  of  this 
paragraph,  the  Indian  shall  be  required 
to  provide  evidence  acceptable  to  the 
Secretary  that  he  or  she  has  arranged  a 
bona  fide  sale  of  the  forest  products,  on 
terms  that  will  protect  the  Indian's 
interests. 

§  163.27    Free-use  harvesting  without 
permits. 

With  the  consent  of  the  Indian  owners 
and  the  Secretary,  Indians  may  cut 
designated  types  of  forest  products  from 
Indian  forest  land  without  a  permit  or 
contract,  and  without  charge.  Timber 
cut  under  this  authority  shall  be  for  the 
Indian's  personal  use.  and  shall  not  be 
sold  or  exchanged  for  other  goods  or 
services. 

§  163.28    Fire  management  measures, 
(a)  The  Secretary  is  authorized  to 
maintain  facilities  and  staff,  hire 
temporary  labor,  rent  fire  fighting 
equipment,  purchase  tools  and  supplies, 
and  pay  for  tlieir  transportation  as 
needed,  to  maintain  an  adequate  level  of 
readiness  to  meet  normal  wildfire 
protection  needs  and  extinguish  forest 
or  range  fires  on  Indian  land.  No 
expenses  for  fighting  a  fire  outside 
Indian  lands  may  be  incurred  unless  the 
fire  threatens  Indian  land  or  unless  the 
expenses  are  incurred  pursuant  to  an 
approved  cooperative  agreement  with 
another  protection  agency.  The  rates  of 
pay  for  fire  fighters  and  for  equipment 
rental  shall  be  the  rates  for  fire  fighting 
services  that  are  currently  in  use  by 
public  and  private  wildfire  protection 
agencies  adjacent  to  Indian  reservations 


on  which  a  fire  occurs,  unless  there  are 
in  effect  at  the  time  different  rates  that 
have  been  approved. by  the  Secretary. 
The  Secretary  may  also  enter  into 
reciprocal  agreements  with  any  fire 
organization  maintaining  protection 
facilities  in  the  vicinity  of  Indian 
reservations  or  other  Indian  land  for 
mutual  aid  in  wildfire  protection.  This 
section  does  not  apply  to  the  rendering 
of  emergency  aid,  or  agreements  for 
mutual  aid  in  fire  protection  pursuant  to 
the  Act  of  May  27.  1955  (69  Stat.  66). 

(b)  The  Secretary  will  conduct  a 
wildfire  prevention  program  to  reduce 
the  number  of  person-caused  fires  and 
to  prevent  damage  to  natural  resources 
on  Indian  land. 

(c)  The  Secretary  is  authorized  to 
expend  funds  for  emergency 
rehabilitation  measures  needed  to 
stabilize  soil  and  watershed  on  Indian 
land  damaged  by  wildfire. 

(d)  Upon  consultation  with"  the 
beneficial  Indian  owners,  the  Secretary 
may  use  fire  as  a  management  tool  on 
Indian  land  to  achieve  land  and/or 
resource  management  objectives. 

§163.29    Trespass. 

(a)  Trespassers  will  be  liable  for 
penalties  and  damages  to  the 
enforcement  agency  and  the  beneficial 
Indian  owners,  and  will  be  subject  to 
prosecution  for  acts  of  trespass. 

(1)  Cases  in  tribal  court.  The  mea.sure 
of  damages  to  be  applied  in  cases  of 
timber  and  related  trespass  in  tribal 
court  will  be  that  prescribed  by  the  law 
of  the  tribe  in  whose  reservation  or 
within  whose  jurisdiction  the  trespass 
was  committed,  unless  Federal  law 
prescribes  a  different  rule.  Where  tribal 
law-  does  not  supply  a  measure  of 
damages,  the  measure  shall  be  that 
prescribed  by  the  law  of  the  state  in 
which  the  trespass  was  committed, 
unless  Federal  law  prescribes  a  different 
measure. 

(2)  Cnsps  in  Federal  court.  The 
measure  of  damages  to  be  applied  in 
cases  of  timber  and  related  trespnss  in 
Federal  court  will  be  that  proscribed  bv 
Federal  law.  In  the  absence  of 
applicable  Federal  law.  the  measure 
shall  be  tl.at  prescribed  by  the  law  of  the 
tribe  in  whose  reservation  or  within 
whose  jurisdiction  the  trespass  was 
committed  and  by  the  law  of  the  state 

in  which  it  was  committed. 

(3)  Civil  penalties  for  trespass 
include; 

(i)  Treble  damages,  whenever  anv 
person,  without  lawful  authority, 
willfully  injures,  severs,  or  carries  off 
from  Indian  land  any  tree,  timber,  or 
shrub.  Proof  of  Indian  ownership  of  the 
premises  and  commission  of  the  acts  by 
the  trespasser  are  prima  facie  evidence 
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that  the  acts  were  committed  willfully, 
intentionally,  and  without  requisite 
consent.  Treble  damages  shall  be  based 
upon  the  fair  market  vaPue  of  the 
highest-valued  product  obtainable  from 
the  raw  materials  involved  in  the 
trespass. 

(ij)  Double  damages,  whenever  a 
trespasser  can  prove  that  the  trespass  act 
was  casual  or  involuntary,  or  that  the 
trespasser  had  probable  cause  to  believe 
that  the  land  on  which  the  trespass  was 
committed  was  his  own  or  that  of  the 
person  in  whose  service  or  by  whose 
direction  the  act  was  done.  Double 
damages  shall  be  based  upon  the  fair 
market  value  of  the  highest-valued 
product  obtainable  from  the  raw 
materials  involved  in  the  trespass. 

(iii)  Payment  of  costs  associated  with 
damage  to  Indian  forest  land  including, 
but  not  limited  to,  rehabilitation, 
reforestation,  lost  future  revenue,  loss  of 
productivity,  and  damage  to  other  forest 
resources. 

(iv)  Payment  of  all  reasonable  costs 
associated  with  the  enforcement  of  these 
trespass  regulations  beginning  with 
detection  and  including  all  processes 
through  the  prosecution  and  collection 
of  the  settlement,  such  as  field 
examination  and  survey,  damage 
appraisal,  investigation  assistance  and 
reports,  witness  expenses,  demand 
letters,  court  costs,  and  attorney  fees. 

(b)  Payment  of  civil  penalties  may 
involve  collection  of  cash,  forfeiture  of 
real  and  personal  property,  and 
garnishment.  Any  cash  or  other 
proceeds  realized  from  forfeiture  of 
equipment  or  other  goods  or  forest 
products  damaged  or  taken  in  the 
trespass,  shall  be  applied  to  civil 
penalties  and  other  expenses  incurred 
by  the  enforcement  agency  and  the 
beneficial  owner(s)  damaged  by  the 
trespass.  After  disposition  of  real  and 
personal  property  to  pay  civil  liability 
penalties  and  enforcement  costs  of  the 
trespass,  any  residual  funds  shall  be 
returned  to  the  trespasser.  In  the  event 
that  collection  and  forfeiture  actions 
taken  against  the  trespas.ser  result  in  less 
than  full  recovery  of  civil  penalties, 
penalty  damages  collected  will  be 
equitably  distributed  among  beneficial 
owners  based  on  the  estimate  of 
damages  for  the  trespass. 

(c)  Indian  beneficial  owners  who 
trespass,  or  are  involved  in  trespass 
upon  their  own  land,  or  undivided  land 
in  which  such  owners  have  a  partial 
interest,  shall  not  receive  damages 
collected  as  a  civil  penalty  in 
consequence  of  the  trespass. 

(d)  Civil  penalties  collected  under 

§  163.29(a)  shall  be  treated  as  proceeds 
from  the  sale  of  forest  products  from  the 


Indian  forest  land  upon  which  the 
trespass  occurred. 

(e)  When  there  is  reason  to  believe 
that  Indian  forest  products  are  involved 
in  trespass,  the  agency  superintendent 
or  such  other  representative  of  the 
Secretary  with  responsibility  for  the 
reservation  may  prohibit  the  removal  of 
such  forest  products  from  Indian  land  or 
have  such  forest  products  seized  for 
safekeeping  and  use  as  evidence  of 
trespass.  When  there  is  reason  to  believe 
that  Indian  forest  products  are  involved 
in  trespass  and  that  such  products  have 
been  removed  to  land  not  under 
government  supervision,  the 
representative  of  the  Secretary  with 
responsibility  for  the  reservation  shall 
immediately  notify  the  owner  of  the 
land  or  the  party  in  possession  of  the 
trespass  products  that  such  products 
could  be  Indian  trust  property  involved 

*in  a  trespass  and  that  no  action  to 
remove  or  otherwise  dispose  of  such 
products  may  be  taken  unless 
authorized  by  the  Secretary.  The 
representative  of  the  Secretary  shall 
cause  Indian  forest  products  that  can  be 
positively  identified  to  be  sold  where 
practicable  to  recover  their  value  for  the 
beneficial  Indian  owners  prior  to 
deterioration. 

(f)  Whenever  an  individual  authorized 
to  enforce  against  trespass  activity  has 
probable  cause  to  believe  that  trespass 
activity  has  occurred,  such  individual 
may  seize  and  take  possession  of  the 
products  and/or  equipment  involved  in 
the  trespass  activity.  All  equipment 
seized  shall  be  kept  in  the  custody  of 
the  enforcement  agency  for  use  as 
evidence  unless  otherwise  ordered  by  a 
court  of  competent  jurisdiction.  The 
representative  of  the  Secretar>' 
simultaneously  with  any  seizure  shall 
give  written  notice  of  the  seizure  to  the 
party  in  possession  of  the  products  and/ 
or  equipment  involved  in  the  apparent 
trespass  activity.  Such  notice  shall 
include  the  statement  that  the  seizure 
may  be  administratively  appealed 
pursuant  to  part  2  of  this  Title. 

(g)  The  representative  of  the  Secretary 
or  the  authorized  tribal  representative 
will  promptly  determine  if  a  trespass 
has  occurred.  The  appropriate 
representative  shall  issue  an  official 
notice  of  trespass  to  the  alleged 
trespasser  and,  if  necessary,  the 
possessor  or  potential  buyer  of  any 
trespass  products.  The  notice  will 
inform  the  trespasser,  buyer,  or 
processor,  that  the  Bureau  of  Indian 
Affairs  has  determined  that  a  trespass 
has  occurred,  of  the  basis  for  the 
determination,  and  of  the  seizure  of 
forest  products  and/or  equipment 
involved  in  trespass  and  that  the 
determination  and  the  seizure  may  be 


administratively  appealed  as  actions  of 
the  Bureau  of  Indian  Affairs  under  part 
2  of  this  Title.  Said  representative  shall 
post  a  trespass  notice  on  the  property 
Any  forest  product  seized  under  these 
procedures  may  be  sold  or  otherwise 
disposed  of  as  determined  appropriate 
by  the  Bureau  of  Indian  Affairs  and  such 
action  shall  not  be  stayed  by  the  filing 
of  an  administrative  appeal.  The 
Secretary's  and  tribe's  representatives 
will  be  jointly  responsible  to  coordinate 
prosecution  of  trespass  actions  and 
involve  the  appropriate  officers  of  the 
Bureau  of  Indian  Affairs  and  the  tribe(s). 
Except  where  the  Secretary  defers  to 
tribal  prosecution  or  the  tribe  chooses 
not  to  be  so  bound,  said  representatives 
will  determine  the  appropriate  forum(s) 
for  prosecution  of  each  case  not 
administratively  settled. 

(h)  The  Secretary  may  accept  payment 
of  damages  in  full  in  the  settlement  of 
civil  trespass  cases  without  resort  to 
court  action.  In  the  absence  of  a  court 
decision,  the  Secretary  will  determine 
the  procedure  and  approve  acceptance 
of  any  negotiated  settlements.  '' 

(i)  The  Secretary  may  delegate  by  | 

written  agreement  or  contract,  i 

responsibility  for  detection  and 
investigation  of  forest  trespass  to  Indian 
tribes. 

(j)  Indian  tribes  that  adopt  the 
regulations  set  forth  in  this  section, 
conformed  as  necessary  to  tribal  law, 
shall  have  concurrent  civil  jurisdiction 
to  enforce  section  307  of  the  National 
Indian  Forest  Resources  Management 
Act  of  1990  and  this  section  against  any 
person. 

(1)  The  Secretary  shall  acknowledge 
said  civil  jurisdiction  over  trespass, 
upon: 

(i)  Receipt  of  a  formal  tribal  resolution 
documenting  the  tribe's  adoption  of  this 
section:  and 

(ii)  Notification  of  the  ability  of  the 
tribal  court  system  to  properly 
adjudicate  forest  trespass  cases, 
including  a  statement  that  the  tribal- 
court  will  enforce  the  Indian  Civil 
Rights  Act  or  a  tribal  civil  rights  law 
that  contains  provisions  for  due  process 
and  equal  protection  that  are  similar  to 
or  stronger  than  those  contained  in  the 
Indian  Civil  Rights  Act. 

(2)  Where  an  Indian  tribe  has  acquired 
concurrent  civil  jurisdiction  on  trespass 
cases  as  set  forth  in  paragraph  (j)(l)  of 
this  section,  the  Secretary  shall,  upon 
request  of  the  tribe,  defer  prosecution  of 
forest  trespasses  to  the  tribe.  Where  said 
deferral  is  not  requested,  the  designated 
Bureau  of  Indian  Affairs  forestry 
trespass  official  shall  coordinate  with 
the  forest  trespass  official  of  each  tribe 
the  exercise  of  concurrent  tribal  and 
Federal  trespass  jurisdiction  as  to  each 
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trespass.  Such  officials  shall  review 
each  case,  determine  in  which  forums  to 
recommend  bringing  an  action,  and 
promptly  provide  their  recommendation 
to  the  officials  responsible  for  initiating 
cases  in  the  selected  forum(s). 

(3)  The  Secretary  may  rescind  deferral 
to  prosecute  civil  trespass: 

(i)  Upon  determination  by  a  court  of 
competent  jurisdiction  that  the  tribal 
court  has  not  adhered  to  the  due  process 
and  equal  protection  requirements  of 
the  Indian  Civil  Rights  Act  in  forest 
trespass  cases,  and  the  failure  of  the 
tribal  court  to  meet  said  requirements: 
or 

(ii)  If  no  determination  is  forthcoming 
after  one  year  from  a  tribal  court's  action 
in  a  forest  trespass  case  that  the 
Secretary  determines  violates  said 
requirements. 

(4)  If  the  Secretary  determines  that 
said  rescission  is  justified,  he  or  she 
shall  provide  written  notice  to  the  chief 
judge  of  the  tribal  judiciary  of  the 
findings  justifying  said  rescission  and  of 
steps  needed  to  remedy  violations  of 
due  process  and/or  equal  protection.  If 
said  steps  are  not  taken  within  60  days, 
the  Secretary  may  rescind  deferral.  The 
affected  tribe(s)  may  appeal  a  rescission 
under  part  2  of  this  Title. 

§  163.30    Revocable  road  use  and 
construction  permits  for  removal  of 
commercial  forest  products. 

(a)  The  Secretary  may  request  tribes 
and/or  other  beneficial  owners  to  sign 
revocable  permits  designating  the 
Secretary  as  Agent  for  the  landowner 
and  empowering  him  or  her  to  issue 
revocable  road  use  and  construction 
permits  to  users  for  the  purpose  of 
removing  forest  products. 

(b)  When  a  majority  of  trust  interest 
in  a  tract  has  consented,  the  Secretary 
may  issue  revocable  road  use  and 
construction  permits  for  removal  of 
forest  products  over  and  across  such 
land.  In  addition,  the  Secretary  may  act 
for  individual  owners  when: 

(1)  One  or  more  of  the  individual 
owner(s)  of  the  land  or  of  an  interest 
therein  is  a  minor  or  a  person  non 
compos  mentis,  and  the  Secretary  finds 
that  such  grant,  in  total  or  for  an  interest 
therein,  will  cause  no  substantial  injury 
to  the  land  or  the  owner,  which  cannot 
be  adequately  compensated  for  by 
monetary  damages; 

(2)  The  whereabouts  of  the  owner(s) 
of  the  land  or  an  interest  therein  are 
unknown,  and  the  ownerfs)  of  any 
interests  therein  whose  whereabouts  are 
known  or  majority  thereof,  consent  to 
the  grant: 

(3)  The  heirs  or  devisees  of  a  deceased 
owner  of  the  land  or  interest  therein 
have  not  been  determined,  and  the 


Secretary  finds  the  grant  will  cause  no 
substantial  injury  to  the  land  or  any 
owner  thereof,  provided  that  once  the 
heirs  or  devisees  of  the  deceased  owner 
are  determined,  their  consent  is 
obtained;  or 

(4)  The  owners  of  interests  in  the  land 
are  so  numerous  that  the  Secretary  finds 
it  would  be  impractical  to  obtain  the 
consent  of  the  majority  and  finds  that 
such  grant  in  total  or  an  interest  therein 
will  cause  no  substantial  injury  to  the 
land  or  the  owner(s),  which  cannot  be 
adequately  compensated  for  by 
monetary  damages. 

(c)  Nothing  in  this  section  shall 
preclude  acquisition  of  rights-of-way 
over  Indian  lands,  subchapter  H.  2S  CFR 
part  169.  or  conflict  with  provisions  of 
that  part. 

$  1 63.31    Insect  and  disease  control. 

(a)  The  Secretary  is  authorized  to 
protect  and  preserve  Indian  forest  land 
from  disease  or  insects  (Sept.  20, 1922, 
Ch.  349,  42  Stat.  857).  The  Secretary 
shall  consult  with  the  authorized  tribal 
representatives  and  beneficial  owners  of 
Indian  forest  land  concerning  control 
actions. 

(b)  The  Secretary  is  responsible  for 
controlling  and  mitigating  harmful 
effects  of  insects  and  diseases  on  Indian 
forest  land  and  will  coordinate  control 
actions  with  the  Secretary  of  Agriculture 
in  accordance  with  92  Stat.  365, 16 
U.S.C.  2101. 

§  1 63.32    Forest  development 

Forest  development  pertains  to  forest 
land  management  activities  undertaken 
to  improve  the  productivity  of 
commercial  Indian  forest  land.  The 
program  shall  consist  of  reforestation, 
timber  stand  improvement  projects,  and 
related  investments  to  enhance 
productivity  of  commercial  forest  land 
with  emphasis  on  accomplishing  on- 
the-ground  projects.  Forest  development 
funds  will  be  used  to  re-establish, 
maintain,  and/or  improve  growth  of 
commercial  timber  species  and  control 
stocking  levels  on  commercial  forest 
land.  Forest  development  activities  will 
be  planned  and  executed  using  benefit- 
cost  analyses  as  one  of  the  determinants 
in  establishing  priorities  for  project 
funding. 

§163.33    Administrative  appeals. 

Any  challenge  to  action  taken  by  an 
approving  officer  or  subordinate  official 
exercising  delegated  authority  from  the 
Secretary  shall  be  exclusively  through 
administrative  appeal  or  as  provided  in 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L.  93- 
638,  as  amended).  Such  appeal(s)  shall 
be  filed  in  accordance  with  the 


provisions  of  25  CFR  part  2,  Appeals 
from  administrative  actions,  and  any 
other  applicable  regulations  covering 
appeals  and  shall  not  stay  any  action 
unless  otherwise  directed  by  the 
Secretary. 

§  163.34    Environmental  compliance. 

Actions  under  the  regulations  in  this 
part  will  be  reviewed  for  potential 
environmental  impacts,  under  the 
National  Environmental  Policy  Act  of 
1969,  applicable  Council  on 
Environmental  Quality  Regulations,  and 
using  for  guidance  applicable  tribal  laws 
and  regulations. 

§163.35    Indian  forest  land  assistance 
account 

(a)  At  the  request  of  a  tribe's 
authorized  representatives,  the 
Secretary  may  establish,  within  the 
tribe's  trust  fund  account,  a  forest  land 
assistance  account. 

(b)  Deposits  into  the  account  shall  be 
credited  either  to  forest  transportation 
or  to  general  forest  land  management 
activities. 

(c)  Deposits  into  the  account  may 
include: 

(1)  Funds  from  non-Federal  sources 
related  to  activities  on  or  for  the  Indian 
forest  land  of  such  tribe's  reservation; 

(2]  Donations  or  contributions; 

(3)  Unobligated  forestry 
appropriations  for  the  tribe; 

(4)  User  fees;  and 

(5)  Funds  transferred  under  Federal 
interagency  agreements  if  otherwise 
authorized  by  law. 

(d)  For  purposes  of  §  163.35(c)(3). 
unobligated  forestry  appropriations 
shall  consist  of  those  balances  which 
remain  unobligated  at  the  end  of  the 
fiscal  year(s)  for  which  such  funds  are 
appropriated  and  which  are  identified 
in  the  finance  system  by  the  tribe's 
organization  code,  and  organization 
code  is  a  unique  number  assigned  to 
each  tribe  in  the  finance  system. 

(e)  Funds  in  the  Indian  forest  land 
assistance  account  plus  any  interest  or 
other  income  earned  thereon  shall 
remain  available  until  expended  and 
shall  not  be  available  to  otherwise  offset 
Federal  appropriations  for  the 
management  of  Indian  forest  land. 

(0  Funds  in  the  forest  land  assistance 
account  shall  be  used  only  for  forest 
land  management  activities  on  the 
reservation  for  which  the  account  is 
established. 

(g)  Funds  in  a  tribe's  forest  land 
assistance  account  shall  be  expended  in 
accordance  with  a  plan  approved  by  the 
tribe  and  the  Secretary. 

(h)  In  addition  to  the  annual  audit 
performed  by  the  Secretary  to  oversee 
trust  funds,  the  Secretary  may.  where 
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circumstances  warrant,  at  the  request  of 
the  tribe,  or  upon  the  Secretary's  own 
volition,  conduct  audits  of  the  forest 
land  assistance  accounts  and  shall 
provide  the  results  of  such  audits  to  the 
tribe(s). 

§  163.36    Tribal  forestry  program  nnanciai 
support 

(a)  The  Secretary  shall  maintain  a 
program  to  provide  financial  support  to 
qualifying  tribal  forestry  programs.  A 
qualifying  tribal  forestry  program  is  an 
organization  or  entity  established  by  a 
tribe  for  purposes  of  carrying  out  forest 
land  management  activities.  Such 
financial  support  shall  be  made 
available  through  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638,  as 
amended). 

(b)  The  authorized  tribal 
representatives  of  any  category  1,  2,  or 
3  reservation  with  an  established  tribal 
forestry  program  or  with  an  intent  to 
establish  such  a  program  for  the  purpose 
of  carrying  out  forest  land  management 
activities  may  apply  and  qualify  for 
tribal  forestry  program  financial 
support.  Reservation  categories,  as 
determined  by  the  Secretary,  are  defined 
as: 

(1)  Category  1  includes  major  forested 
reservations  comprised  of  more  than 
10,000  acres  of  trust  or  restricted 
commercial  timberland  or  having  more 
than  a  one  million  board  foot  harvest  of 
forest  products  annually. 

(2)  Category  2  includes  minor  forested 
reservations  comprised  of  less  than 
10,000  acres  of  trust  or  restricted 
commercial  timberland  and  having  less 
than  a  one  million  board  foot  harvest  of 
forest  products  annually,  or  whose 
forest  resource  is  determined  by  the 
Secretary  to  be  of  significant 
commercial  timber  value. 

(3)  Category  3  includes  significant 
woodland  reservations  comprised  of  an 
identifiable  trust  or  restricted  forest  area 
of  any  size  which  is  lacking  a 
timberland  component,  and  whose 
forest  resource  is  determined  by  the 
Secretary  to  be  of  significant 
commercial  woodland  value. 

(c)  A  group  of  tribes  which  has  either 
established  or  intends  to  establish  a 
cooperative  tribal  forestry  program  to 
provide  forest  land  management 
services  to  their  reservations  may  apply 
and  qualify  for  tribal  forestry  program 
financial  support.  For  purposes  of 
financial  support  under  this  provision, 
the  cooperative  tribal  forestry  program 
and  the  commercial  forest  acreage  and 
annual  allowable  cut  which  it 
represents  may  be  considered  as  a  single 
reservation. 


(d)  Before  the  beginning  of  each 
Federal  fiscal  year,  tribes  applying  to 
qualify  for  forestry  program  financial 
support  shall  submit  application 
packages  to  the  Secretary  which: 

(1)  Document  that  a  tribal  forestry 
program  exists  or  that  there  is  an  intent 
to  establish  such  a  program; 

(2)  Describe  forest  land  management 
activities  and  the  time  line  for 
implementing  such  activities  which 
would  result  from  receiving  tribal 
forestry  program  financial  support;  and 

(3)  Document  commitment  to 
sustained  yield  management. 

(e)  Tribal  forestry  program  financial 
support  shall  provide  professional  and 
technical  services  to  carry  out  forest 
land  management  activities  and  shall  be 
based  on  levels  of  funding  assistance  as 
follows: 

(1)  Level  one  funding  assistance  shall 
be  equivalent  to  a  Federal  Employee 
General  Pay  Schedule  OS  9  step  5 
position  salary  plus  an  additional  forty 
(40)  percent  of  the  annual  salary  for 
such  a  position  to  pay  for  fringe  benefits 
and  support  costs; 

(2)  Level  two  funding  assistance  shall 
be  equivalent  to  an  additional  Federal 
Employee  General  Pay  Schedule  GS  9 
Step  5  position  salary  plus  an  additional 
forty  (40)  percent  of  the  annual  salary 
for  such  a  position  to  pay  for  fringe 
benefits  and  support  costs;  and 

(3)  Level  three  funding  assistance 
shall  be  based  on  equal  distribution  of 
remaining  funds  among  qualifying 
applicants. 

(f)  Determination  of  qualification  for 
level  of  funding  assistance  shall  be  as 
follows: 

(1)  A  funding  level  qualification  value 
shall  be  determined  for  each  eligible 
applicant  using  the  following  formula. 
Such  formula  shall  only  be  used  to 
determine  which  applicants  qualify  for 
level  one  funding  assistance.  Acreage 
and  allowable  cut  data  used  in  the 
formula  shall  be  as  maintained  by  the 
Secretary.  Eligible  applicants  with  a 
funding  level  qualification  value  of  one 
(1)  or  greater  shall  qualify  for  level  one 
assistance. 

Funding  Level  Qualification  Formula 
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where: 

CA=applicant's  total  commercial  Indian 

forest  land  acres; 
Tot.  CA=national  total  commercial  Indian 

forest  land  acres; 
AAC=applicant's  total  allowable  annual  cut 

from  commercial  Indian  forest  land 

acres;  and 


Tot.  AAC=nafional  total  allowable  annual  cut 
from  commercial  Indian  forest  land 
acres. 

(2)  All  category  1  or  2  reservations    • 
that  are  eligible  applicants  under 

§  163.36(d)  are  qualified  and  eligible  for 
level  two  assistance. 

(3)  All  category  1.  2  or  3  reservations 
that  are  eligible  applicants  under 

§  163.36(d)  are  qualified  and  eligible  for 
level  three  assistance. 

(g)  Tribal  forestry  program  financial 
support  funds  shall  be  distributed  based 
on  the  following: 

(1)  All  requests  from  reservations 
qualifying  for  level  one  funding 
assistance  must  be  satisfied  before  funds 
are  made  available  for  level  two  funding 
assistance; 

(2)  All  requests  from  reservations 
qualifying  for  level  two  funding 
assistance  must  be  satisfied  before  funds 
are  made  available  for  level  three 
funding  assistance;  and 

(3)  If  available  funding  is  not  adequate 
to  satisfy  all  requests  at  a  particular 
level  of  funding,  funds  will  be  evenly 
divided  among  tribes  qualifying  at  that 
level. 

§  163.37    Forest  management  research. 

The  Secretary',  with  the  consent  of  the 
authorized  Indian  representatives  is 
authorized  to  perform  forestry  research 
activities  to  improve  the  basis  for 
determining  appropriate  land 
management  activities  to  apply  to 
Indian  forest  land. 

Subpart  0— Forestry  Education, 
Education  Assistance,  Recruitment 
and  Training 

%  163.40    Indian  and  Alaska  Native  forestry 
education  asslstang». 

(a)  Establishment  and  evaluation  of 
the  forestry  education  assistance 
programs. 

(1)  The  Secretary  shall  establish 
within  the  Bureau  of  Indian  Affairs 
Division  of  Forestry  an  education 
committee  to  coordinate  and  implement 
the  forestry  education  assistance 
programs  and  to  Select  participants  for 
all  the  forestry  education  assistance 
programs  with  the  exception  of  the 
cooperative  education  program.  Such 
committee  will  be,  at  a  minimum, 
comprised  of  a  professional  educator,  a 
personnel  specialist,  an  Indian  or 
Alaska  Native  who  is  not  employed  by 
the  Bureau  of  Indian  Affairs,  and  a 
professional  forester  from  the  Bureau  of 
Indian  Affairs. 

(2)  The  Secretary,  through  the  Bureau 
of  Indian  Affairs  Division  of  Forestry, 
shall  monitor  and  evaluate  the  forestry 
education  assistance  programs  to  ensure 
there  are  adequate  Indian  and  Alaska 
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Native  foresters  and  forestry-related 
professionals  to  manage  the  Bureau  of 
Indian  Affairs  forestry  programs  and 
forestry  programs  maintained  by  or  for 
tribes  and  ANCSA  Corporations.  Such 
monitoring  and  evaluating  shall  identify 
the  number  of  participants  in  the  intern, 
cooperative  education,  scholarship,  and 
outreach  programs;  the  number  of 
participants  who  completed  the 
requirements  to  become  a  professional 
forester  or  forestry-related  professional; 
and  the  number  of  participants 
completing  advanced  degree 
requirements, 
(b)  Forester  intern  program. 

(1)  The  purpose  of  the  forester  intern 
program  is  to  ensure  the  future 
participation  of  trained,  professional 
Indians  and  Alaska  Natives  in  the 
management  of  Indian  and  Alaska 
Native  forest  land.  In  keeping  with  this 
purpose,  the  Bureau  of  Indian  Affairs  in 
concert  with  tribes  and  Alaska  Natives 
will  work: 

(i)  To  obtain  the  maximum  degree  of 
participation  from  Indians  and  Alaska 
Natives  in  the  forester  intern  program; 

(ii)  To  encourage  forester  interns  to 
complete  an  undergraduate  degree 
program  in  a  forestry  or  forestry-related 
field;  and 

(iii)  To  create  an  opportunity  for  the 
advancement  of  forestry  and  forestry- 
related  technicians  to  professional 
resource  management  positions  with  the 
Bureau  of  Indian  Affairs,  a  tribe,  tribal 
forest  enterprise  or  ANCSA  Corporation. 

(2)  The  Secretary,  through  the  Bureau 
of  Indian  Affairs  Division  of  Forestry, 
subject  to  the  availability  of  personnel 
resource  levels  established  in  agency 
budgets,  shall  establish  and  maintain  in 
the  Bureau  of  Indian  Affairs  at  least  20 
positions  for  the  forester  intern  program. 
All  Indians  and  Alaska  Natives  who 
satisfy  the  qualification  criteria  in 

§  163.40(b)(3)  may  compete  for  such 
positions. 

(3)  To  be  considered  for  selection, 
applicants  for  forester  intern  positions 
must  meet  the  following  criteria: 

(i)  Be  eligible  for  Indian  preference  as 
defined  in  25  CFR  part  5,  subchapter  A; 

(ii)  Possess  a  high  school  diploma  or 
its  recognized  equivalent; 

(iii)  Be  able  to  successfully  complete 
the  intern  program  within  a  three  year 
maximum  time  period;  and 

(iv)  Possess  a  letter  of  acceptance  to 
an  accredited  post-secondary  school  or 
demonstrate  that  such  a  letter  of 
acceptance  will  be  acquired  within  90 
days. 

(4)  The  Bureau  of  Indian  Affairs  shall 
advertise  vacancies  for  forester  intern 
positions  semi-annually,  no  later  than 
the  first  day  of  April  and  October,  to 
accommodate  entry  into  school. 


(5)  Selection  of  forester  interns  will  be 
based  on  the  following  guidelines: 

(i)  Selection  will  be  on  a  competitive 
basis  selecting  applicants  who  have  the 
greatest  potential  for  success  in  the 
program; 

(ii)  Selection  will  take  into 
consideration  the  amount  of  time  which 
will  be  required  for  individual 
applicants  to  complete  the  intern 
program; 

(iii)  Priority  in  selection  will  be  given 
to  candidates  currently  employed  with 
and  recommended  for  participation  by 
the  Bureau  of  Indian  Affairs,  a  tribe,  a 
tribal  forest  enterprise  or  ANCSA 
Corporation;  and 

(iv)  Selection  of  individuals  to  the 
program  awaiting  the  letter  of 
acceptance  required  by  §  163.40(b)(3)(iv) 
may  be  canceled  if  such  letter  of 
acceptance  is  not  secured  and  provided 
to  the  education  committee  in  a  timely 
manner. 

(6)  Forester  interns  shall  comply  with 
each  of  the  following  program 
reouirements: 

(i)  Maintain  full-time  status  in  a 
forestry  related  curriculum  at  an 
accredited  post-secondary  school  having 
an  articulation  agreement  which  assures 
the  transferability  of  a  minimum  of  55 
semester  hours  from  the  post-secondary 
institution  which  meet  the  program 
requirements  for  a  forestry  related 
degree  program  at  a  baccalaureate- 
granting  institution  accredited  by  the 
American  Association  of  Universities; 

(ii)  Maintain  good  academic  standing; 

(iii)  Enter  into  an  obligated  service 
agreement  to  serve  as  a  professional 
forester  or  forestry-related  professional 
with  the  Bureau  of  Indian  Affairs,  the 
recommending  tribe,  tribal  forest 
enterprise  or  ANCSA  Corporation  for 
two  years  for  each  year  in  the  program; 
and 

(iv)  Report  for  service  with  the  Bureau 
of  Indian  Affairs,  a  tribe,  tribal  forest 
enterprise  or  ANCSA  Corporation 
during  any  break  in  attendance  at  school 
of  more  than  three  weeks  duration. 
Time  sj>ent  in  such  service  shall  be 
counted  toward  satisfaction  of  the 
intern's  obligated  service. 

(7)  The  education  committee 
established  pursuant  to  §  163.40(a)(1) 
will  annually  evaluate  the  performance 
of  forester  intern  program  participants 
against  requirements  enumerated  in 

§  163.40(b)(6)  to  ensure  that  they  are 
satisfactorily  progressing  toward 
completing  program  reouirements. 

(8)  The  Secretary  shall  pay  all  costs 
for  tuition,  books,  fees  and  living 
expenses  incurred  by  a  forester  intern 
while  attending  an  accredited  post- 
secondary  school. 

(c)  Cooperative  education  program. 


(1)  The  purpose  of  the  cooperative 
education  program  is  to  recruit  and 
develop  promising  Indian  and  Alaska 
Native  students  who  are  enrolled  in 
secondary  schools,  tribal  or  Alaska 
Native  community  colleges,  and  other 
post-secondary  schools  for  employment 
as  professional  foresters  and  other 
forestry-related  professionals  by  the 
Bureau  of  Indian  Affairs,  a  tribe,  a  tribal 
forest  enterprise  or  ANCSA  Corporation. 

(2)  The  program  shall  be  operated  by 
the  Bureau  of  Indian  Affairs  Division  of 
Forestry  in  accordance  with  the 
provisions  of  5  CFR  213.3202(a)  and 
213.3202(b).  and  the  provisions  of 
chapter  308  of  the  Federal  Personnel 
Manual. 

(3)  To  be  considered  for  selection, 
applicants  for  the  cooperative  education 
program  must  meet  the  following 
criteria: 

(iJMeet  eligibility  requirements 
stipulated  in  chapter  308  of  the  Federal 
Personnel  Manual; 

(ii)  Be  accepted  into  or  enrolled  in  a 
course  of  study  at  a  high  school  offering 
college  preparatory  course  work,  an 
accredited  institution  which  grants 
baccalaureate  degrees  m  forestry  or 
forestry -related  curriculums  or  a  post- 
secondary  education  institution  which 
has  an  articulation  agreement  with  a 
college  or  university  which  grants 
baccalaureate  degrees  in  forestry  or 
forestry-related  curriculums.  The 
articulation  agreement  must  assure  the 
transferability  of  a  minimum  of  55 
semester  hours  from  the  post-secondary 
institution  which  meet  the  program 
requirements  for  a  forestry  related 
degree  program  at  the  baccalaureate- 
granting  institution. 

(4)  Cooperative  education  steering 
committees  established  at  the  field  level 
shall  select  program  participants  based 
on  eligibility  requirements  stipulated  in 
§  163.40(c)(3)  without  regard  to 
applicants'  financial  needs. 

(5)  A  recipient  of  assistance  under  the 
cooperative  education  program  shall  be 
required  to  enter  into  an  obligated 
service  agreement  to  serve  as  a 
professional  forester  or  forestry-related 
professional  with  the  Bureau  of  Indian 
Affairs,  a  recommending  tribe,  tribal 
forest  enterprise  or  ANCSA  Corporation 
for  one  year  in  return  for  each  year  in 
the  program. 

(6)  The  Secretary  shall  pay  all  costs  of 
tuition,  books,  fees,  and  transportation 
to  and  from  the  job  site  to  school,  for  an 
Indian  or  Alaska  Native  student  who  is 
selected  for  participation  in  the 
cooperative  education  program. 

(a)  Scholarship  program. 

(1)  The  Secretary  is  authorized, 
within  the  Bureau  of  Indian  Affairs 
Division  of  Forestry,  to  establish  and 
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grant  forestry  scholarships  to  ladians 
and  Aled^a  Natives  enrolled  in 
accredited  programs  for  poct'Secandwy 
and  graduate  forestry  and  forestry- 
related  programs  of  study  as  hiU-tinte 
students. 

(2)  The  education  committee 
established  pursuant  to  §  163.40(aKl) 
shall  select  program  participants  baaed 
on  eligibility  requirements  stipulated  in 
§§  163.40(d)(5),  163.40(d)(6)  and 
163.40(d)(7)  without  regard  to 
applicants'  rmancial  needs  or  past 
scholastic  achievements. 

(3)  Recipients  of  scholarships  must 
reapply  annually  to  continue  funding 
beyond  the  initial  award  period. 
Students  who  have  been  recipients  of 
scholarships  in  past  years,  who  are  in 
good  academic  standing  and  have  been 
recommended  for  continuation  by  their 
academic  institution  will  be  given 
priority  over  new  applicants  for 
selection  for  scholarship  assistance. 

(4)  The  amount  of  scholarship  funds 
an  individual  is  awarded  each  year  will 
be  contingent  upon  the  availability  of 
funds  appropriated  each  fiscal  year  and; 
therefore,  may  be  subject  to  yearly 
changes. 

(5)  Preparatory  scholarships  are 
available  for  a  maximum  of  two  and  one 
half  academic  years  of  general, 
undergraduate  course  work  leading  to  a 
degree  in  forestry  or  forestry-related 
curriculums  and  may  be  awarded  to 
individuals  who  meet  the  following 
criteria: 

(i)  Must  possess  a  high  school 
diploma  or  its  recognized  equivalent; 
and 

(ii)  Be  eiut>lled  and  in  good  academic 
standing  or  accepted  for  enrollment  at 
an  accredited  post-secondary  school 
which  grants  degrees  in  forestry  or 
forestry-related  curriculums  or  be  in  a 
post-secondary  institution  which  has  an 
articulation  agreement  with  a  college  or 
university  which  grants  baccalaureate 
degrees  in  forestry  or  forestry-related 
curriculums.  The  articulation  agreement 
must  assure  the  transferability  of  a 
minimum  of  55  semester  hours  from  the 
post-secondary  institution  which  meet 
the  program  requirements  for  a  forestry- 
related  curriculum  at  the  baccalaureate- 
granting  institution. 

(6)  Pregraduate  scholarships  are 
available  for  a  maximum  of  three 
academic  years  and  may  be  awarded  to 
individuals  who  meet  the  following 
criteria: 

(i)  Have  completed  a  minimum  of  55 
semester  hours  towards  a  baccalaureate 
degree  in  a  forestry  or  forestry-related 
curriculum;  and. 

(ii)  Be  accepted  into  a  foiestiy  or 
forestry-related  baccalaureate  degree- 


granting  program  at  an  accredited 
college  or  university. 

(7)  Graduate  scholarships  are 
available  Sat  a  maximum  of  three 
academic  years  for  individuals  selected 
into  the  graduate  program  of  an 
accredited  college  or  university  that 
grants  advanced  degrees  in  forestry  or 
forestry-related  fields. 

(8)  A  recipient  of  assistance  under  the 
scholarship  program  shall  be  required  to 
enter  into  an  obligated  service 
agreement  to  serve  as  a  professional 
forester  or  forestry-related  professional 
with  the  Bureau  of  Indian  Affairs,  a 
tribe,  tribal  forest  enterprise  or  ANCSA 
Corporation  for  one  year  for  each  year 
in  the  program. 

(9)  Tne  Secretary  shall  pay  all 
scholarships  approved  by  the  education 
committee  established  pursuant  to 

§  163.40(a)(1),  for  which  funding  is 
available, 
(e)  Forestry  education  outreach. 

(1)  The  Swa^tary  sRall  establish  and 
maintain  a  forestry  education  outreach 
program  %vithin  the  Bureau  of  Indian 
Affairs  Division  of  Forestry  for  Indian 
and  Alaska  Native  youth  which  will: 

(i)  Encourage  students  to  acquire 
academic  skills  needed  to  succeed  in 
post-secondary  mathematics  and 
science  courses; 

(ii)  Promote  forestry  career  awareness; 

(iii)  Involve  students  in  projects  and 
activities  oriented  to  forestry  related 
professions  early  so  students  realize  the 
need  to  complete  required  pre-coUege 
courses;  and 

(iv)  Int^rate  Indian  and  Alaska 
Native  forestry  program  activities  into 
the  education  of  Indian  and  Alaska 
Native  students. 

(2)  The  program  shall  be  developed 
and  carried  out  in  consultation  with 
appropriate  community  education 
organizations,  tribes,  ANCSA 
Corporations,  and  Alaska  Native 
organizations. 

(3)  The  program  shall  be  coordinated 
and  implemented  nationally  by  the 
education  committee  established 
pursuant  to  §  163.40(a)(1). 

(0  Postgraduate  studies. 

(1)  The  purpose  of  the  postgraduate 
studies  program  is  to  enhiance  the 
professional  and  technical  knowledge  of 
Indian  and  Alaska  Native  foresters  and 
forestry-related  professionals  working 
for  the  Bureau  of  Indian  Affairs,  a  tribe, 
tribal  forest  enterprise  or  ANCSA 
Corporations  so  that  the  best  possible 
service  is  provided  to  Indian  and  Alaska 
Nativepublics. 

(2)  The  Secretary  is  authorized  to  f>ay 
the  cost  ^tuition,  fees,  books  and  salary 
of  Alaska  Natives  and  Indians  who  ara 
employed  by  the  Bureau  of  Indian 
A^iis.  a  tribe,  tribal  forest  enterprise  or 


ANCSA  Corpawtion  who  have 
previoosiy  jvaeivad  diplomas  or  degrees 
in  forestry  or  forestry-related 
curriouliiiBi  and  who  wish  to  pursue 
advonoad  levsk  of  education  in  forestry 
or  forettry-relaled  fields. 

(3)  Requimnents  of  the  postgraduate 
studyjprogmm  are: 

(i)  Ine  goal  of  the  advanced  study 
program  is  to  encourage  participants  to 
obtain  additional  academic  credentials 
such  as  a  degree  or  diploma  in  a  forestry 
or  farestry-related  field; 

(ii)  Th*  duration  of  course  work 
cannot  be  less  than  one  semester  or 
mora  than  three  years;  and 

tiii)  Students  in  the  postgraduate 
studies  program  must  meet  performance 
standards  as  required  by  the  graduate 
school  ofiiaring  the  study  program 
during  their  course  of  study. 

(4)  Program  appUcants  will  submit 
application  packages  to  the  education 
committee  estabh^ed  by  §  163.40(a)(1). 
At  a  minimum,  such  packages  shall 
contain  a  complete  SF  171  and  an 
endorsement,  signed  by  the  applicant's 
supervisor  clearly  stating  the  needs  and 
benefits  of  the  d^ired  training. 

(5)  The  education  committee 
established  pursuant  to  §  163.40(a)(1) 
shall  select  program  participants  based 
on  the  following  criteria: 

(i)  Need  for  the  expertise  sought  at 
both  the  local  and  national  levels; 

(ii)  Expaded  benefits,  both  to  the 
location  and  nationally;  and 

(iii)  Yaart  of  experience  and  the 
service  racard  of  ^e  employee. 

(6)  Pwyam  participants  wrill  enter 
into  an  obUgated  service  agreement  in 
accofdaaoa  with  §  163.42(a),  to  serve  as 
a  professional  forester  or  forestry-related 
professional  with  the  Bureau  of  Indian 
Affairs,  a  titba,  tribal  forest  enterpri<w  or 
ANCSA  Gorporation  for  two  years  for 
each  year  in  the  program.  However,  the 
obligated  aarvice  requirement  may  be 
reduced  by  the  Secretary  if  the 
employee  receives  supplemental 
funding  such  as  research  grants, 
scholarships  or  graduate  stipends  and, 
as  a  resuh,  reduces  the  need  for 
finuidal  assistance.  If  the  obligated 
service  agreement  is  breached,  the 
Secretary  is  authorized  to  pursue 
collection  in  accordance  with 

§  163.42(b). 

9 163.41    Poaleraduatlon  recruitment, 
continuing  education  and  training 
programs. 

(a)  Postgnduation  recruitment 
prvgrarn. 

(1)  The  purpose  of  the  postgraduation 
recruitment  program  is  to  recruit  Indian 
and  Alaska  Native  graduate  foresters 
and  tfsinad  forestry  technicians  into  the 
Bureau  of  Indian  Affairs  forestry 
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program  or  forestry  programs  conducted 
by  a  tribe,  tribal  forest  enterprise  or 
ANCSA  Corporation. 

(2)  The  Secretary  is  authorized  to 
assume  outstanding  student  loans  from 
established  lending  institutions  of 
Indian  and  Alaska  Native  foresters  and 
forestry  technicians  who  have 
successfully  completed  a  post- 
secondary  forest^  or  forestry-related 
curriculum  at  an  accredited  institution. 

(3)  Indian  and  Alaska  Natives 
receiving  benefits  under  this  program 
shall  enter  into  an  obligated  service 
agreement  in  accordance  with 

§  163.42(a).  Obligated  service  required 
under  this  program  will  be  one  year  for 
every  $5,000  of  student  loan  debt 
repaid. 

(4)  If  the  obligated  service  agreement 
is  breached,  the  Secretary  is  authorized 
to  pursue  collection  of  the  student 
loan(s)  in  accordance  with  §  163.42(b). 

(b)  Postgraduate  intergovernmental 
internships. 

(1)  Forestry  personnel  working  for  the 
Bureau  of  Indian  Affairs,  a  tribe,  tribal 
forest  enterprise  or  ANCSA  Corporation 
may  apply  to  the  Secretary  and  be 
granted  an  internship  within  forestry- 
related  programs  of  agencies  of  the 
Department  of  the  Interior. 

(2)  Forester  or  forestry-related 
personnel  from  other  Department  of  the 
Interior  agencies  may  apply  through 
proper  channels  for  internships  within 
Bureau  of  Indian  Affairs  forestry 
programs  and.  with  the  consent  of  a 
tribe  or  Alaska  Native  organization, 
within  tribal  or  Alaska  Native  forestry 
programs. 

(3)  Forestry  personnel  from  agencies 
not  within  the  Department  of  the 
Interior  may  apply,  through  proper 
agency  channels  and  pursuant  to  an 
interagency  agreement,  for  an  internship 
within  the  Bureau  of  Indian  Affairs  and, 
with  the  consent  of  a  tribe  or  Alaska 
Native  organization,  within  a  tribe, 
tribal  forest  enterprise  or  ANCSA 
Corporation. 

(4)  Forestry  personnel  from  a  tribe, 
tribal  forest  enterprise  or  ANCSA 
Corporation  may  apply,  through  proper 
channels  and  pursuant  to  a  cooperative 
agreement,  for  an  internship  within 
another  tribe,  tribal  forest  enterprise  or 
ANCSA  Corporation  forestry  program. 

(5)  The  employing  agency  of 
participating  Federal  employees  will 
provide  for  the  continuation  of  salary 
and  benefits. 

(6)  The  host  agency  for  participating 
tribal,  tribal  forest  enterprise  or  ANCSA 
Corporation  forestry  employees  will 
provide  for  salaries  and  benefits. 

(7)  A  bonus  pay  incentive,  up  to 
twenty-five  (25)  percent  of  the  intern's 
base  salary,  may  be  provided  to 


intergovernmental  interns  at  the 
conclusion  of  the  internship  period. 
Bonus  pay  incentives  will  be  at  the 
discretion  of  and  funded  by  the  host 
organization  and  will  be  conditioned 
upon  the  host  agency's  documentation 
of  the  intern's  superior  performance,  in 
accordance  with  the  agency's 
performance  standards,  during  the 
internship  period, 
(c)  Continuing  education  and  training. 

(1)  The  purpose  of  continuing 
education  and  training  is  to  establish  a 
program  to  provide  for  the  ongoing 
education  and  training  of  forestry 
personnel  employed  by  the  Bureau  of 
Indian  Affairs,  a  tribe,  tribal  forest 
enterprise  or  ANCSA  Corporation.  This 
program  will  emphasize  continuing 
education  and  training  in  three  areas: 

(i)  Orientation  training  including 

tribal-Federal  relations  and 

responsibilities; 
(ii)  Technical  foi:^stry  education;  and 
(iii)  Developmental  training  in  forest 

land-based  enterprises  and  marketing. 

(2)  The  Secretary  shall  implement 
within  the  Bureau  of  Indian  Affairs 
Division  of  Forestry,  an  orientation 
program  designed  to  increase  awareness 
and  understanding  of  Indian  culture  and 
its  effect  on  forest  management  practices 
and  on  Federal  laws  that  affect  forest 
management  operations  and 
administration  in  the  Indian  forestry 
program. 

(3)  The  Secretary  shall  implement 
within  the  Bureau  of  Indian  Affairs 
Division  of  Forestry,  a  continuing 
technical  forestry  education  program  to 
assist  foresters  and  forestry-related 
professionals  to  perform  forest 
management  on  Indian  forest  land. 

(4)  The  Secretary  shall  implement, 
within  the  Bureau  of  Indian  Affairs 
Division  of  Forestry,  a  forest  land-based 
forest  enterprise  and  marketing  training 
program  to  assist  with  the  development 
and  use  of  Indian  and  Alaska  Native 
forest  resources. 

§  163.42    Obligated  service  and  breach  of 
contract 

(a)  Obligated  service.. 

(1)  Individuals  completing  forestry 
education  programs  with  an  obligated 
service  requirement  may  be  offered  full 
time  permanent  employment  with  the 
Bureau  of  Indian  Affairs,  a  tribe,  tribal 
forest  enterprise  or  ANCSA  Corporation 
to  fulfill  their  obligated  service  within 
90  days  of  the  date  all  program 
education  requirements  have  been 
completed.  If  such  employment  is  not 
offered  within  the  90  day  period,  the 
student  shall  be  relieved  of  obligated 
service  requirements.  Not  less  than  30 
days  prior  to  the  commencement  of 
employment,  the  employer  shall  notify 


the  participant  of  the  work  assignment, 
its  location  and  the  date  work  must 
begin.  If  the  employer  is  other  than  the 
Bureau  of  Indian  Affairs,  the  employer 
shall  notify  the  Secretary  of  the  offer  for 
employment. 

(2)  Qualifying  employment  time 
eligible  to  be  credited  to  fulfilling  the 
obligated  service  requirement  will  begin 
the  day  after  all  program  education 
requirements  have  been  completed  with 
the  exception  of  the  forester  intern 
program  which  includes  the  special 
provisions  outlined  in  §  163.40(b)(6)(iv). 
The  minimum  service  obligation  period 
shall  be  one  year  of  full-time 
employment. 

(3)  The  Secretary  or  other  qualifying 
employer  reserves  the  right  to  designate 
the  location  of  employment  for  fulfilling 
the  service  obligation. 

(4)  A  participant  in  any  of  the  forestry 
education  programs  with  an  obligated 
service  requirement  who  receives  a 
degree  may,  within  30  days  of  the 
degree  completion  date,  request  a 
deferment  of  obligated  service  to  pursue 
postgraduate  or  post-doctoral  studies.  In 
such  cases,  the  Secretary  shall  issue  a 
decision  within  30  days  of  receipt  of  the 
request  for  deferral.  The  Secretary  may 
grant  such  a  request,  however, 
deferments  granted  in  no  way  waive  or 
otherwise  affect  obligated  service 
requirements. 

(5)  A  participant  in  any  of  the  forestry 
education  programs  with  an  obligated 
service  requirement  may.  within  30 
days  of  the  date  all  program  education 
requirements  have  been  completed, 
request  a  waiver  of  obligated  service 
based  on  personal  or  family  hardship. 
The  Secretary  may  grant  a  full  or  partial 
waiver  or  deny  the  request  for  wavier. 
In  such  cases,  the  Secretary  shall  issue 

a  decision  within  30  days  of  receipt  of 
the  request  for  wavier. 

(b)  Breach  of  contract.  Any  individual 
who  has  p>articipated  in  and  accepted 
financial  support  under  forestry 
education  programs  with  an  obligated 
service  requirement,  and  who  does  not 
accept  employment  or  unreasonably 
terminates  such  employment  by  their 
own  volition  will  be  required  to  repay 
financial  assistance  as  follows: 

(1)  Forester  intern  program — Amount 
plus  interest  equal  to  the  sum  of  all 
salary,  tuition,  books,  and  fees  that  the 
forester  intern  received  while  occupying 
the  intern  position.  The  amount  of 
salary  paid  to  the  individual  during 
breaks  in  attendance  from  school,  when 
the  individual  was  employed  by  the 
Bureau  of  Indian  Affairs,  a  tribe,  tribal 
forest  enterprise,  or  ANCSA 
Corporation,  shall  not  be  included  in 
this  total. 
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(2)  Cooperative  education  program — 
Amount  plus  interest  equal  to  the  sum 
of  all  tuition,  books,  and  fees  that  the 
individual  received  under  the 
cooperative  education  program. 

(3)  Scholarship  program — Amount 
plus  interest  equal  to  scholarship(s) 
provided  to  the  individual  under  the 
scholarship  program. 

(4)  Postgraduation  rrtcniitment 
program — Amount  plus  interest  equal  to 
the  sum  of  all  the  individual's  <;tudent 
loans  assumed  by  the  Secretary  under 
the  postgraduation  recruitment  program. 

(5)  Postgraduate  studies  program — 
Amount  plus  interest  equal  to  the  sum 
of  all  salary,  tuition,  books,  and  fees  that 
the  individual  received  while  in  the 
postgraduate  studies  program.  The 
amount  of  salary  paid  to  that  individual 
during  breaks  in  attendance  from 
school,  when  the  individual  was 
employed  by  the  Bureau  of  Indian 
Affairs,  « tribe,  a  tribal  enterprise,  or 
ANCSA  Corporation,  shall  not  be 
included  in  this  total. 

(c)  Adjustment  of  repayment  for 
obligated  service  performed. 

Under  forestry  education  programs 
with  an  obligated  service  requirement, 
the  amount  required  for  repayment  will 
be  adjusted  by  crediting  time  of 
obligated  service  performed  prior  to 
breach  of  contract  toward  the  final 
amount  of  debt. 

Subpart  D — Alaska  Native  Technical 
Assistance  Program 

$  163.80    Purpose  and  scope. 

(a)  The  Secretary  shall  provide  a 
technical  assistance  program  to  ANCSA 
Corporations  to  promote  sustained  yield 
management  of  their  forest  resources 
and,  where  practical  and  consistent 
with  the  economic  objectives  of  the 
ANCSA  Corporations,  promote  local 
processing  and  other  value-added 
activities.  For  the  purpose  of  this 
subpart,  technical  assistance  means 
specialized  professional  and  technical 
help,  advice  or  assistance  in  planning, 
and  providing  guidance,  training  and 
review  for  programs  and  projects 
associated  with  the  management  of,  or 
impact  upon,  Indian  forest  land. 
ANCSA  Corporation  forest  land,  and 
their  related  resources.  SucJi  technical 
assistance  shall  be  made  available 
through  contracts,  grants  or  agreements 
entered  into  in  accordance  with  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L  93- 
638,  as  amended). 

(b)  Nothing  in  this  part  shall  be 
construed  as:  Affecting,  modifying  or 
increasing  the  responsibility  of  the 
United  States  toward  ANCSA 
corporation  forest  land,  or  affecting  or 


otherwise  rDodifying  the  Fedraal  trust 
responsibility  towards  Indian  forest 
land;  or  requtriitg  or  otherwise 
mandating  an  ANCSA  corporation  to 
apply  for  a  contract,  grant,  or  agreement 
for  technical  assistance  with  the 
Secretary.  Such  applications  are  strictly 
voluntary. 

9 163.61    Evaluslton  committM. 

(a)  The  Secretary  shall  establish  an 
evaluation  committee  to  assess  and  rate 
technical  assistance  project  proposals. 
This  committee  will  include,  at  a 
minimum,  local  Bureau  of  Indian 
Affairs  and  Alaska  Native 
representatives  with  expertise  in 
contracting  and  forestry. 

$163.62    Annual  funding  needs 
assessment  and  rMng. 

(a)  Each  year,  the  Secretary  will 
reque.st  a  technical  a.sgistance  project 
needs  assessment  from  ANCSA 
corporations.  The  needs  assessments 
will  provide  information  on  proposed 
project  goals  and  estimated  costs  and 
benefits  and  will  be  rated  by  the 
evaluation  committee  established 
pursuant  to  $  163.61  for  the  purpose  of 
making  funding  recommendations  to  the 
SecTetary.  To  the  extent  practicable. 
such  fecommendations  shall  achieve  an 
equitable  funding  distntuition  between 
large  and  small  ANCSA  corporations 
and  shall  give  priority  for  continuation 
of  previously  approved  multi-year 
projects. 

(b)  Based  on  the  recommendations  of 
the  evaluation  committee,  the  Secretary 
shall  fund  such  projects,  to  the  extent 
available  appropriations  permit. 

§163.63    Contract,  grant,  or  agreement 
apptlcatton  and  award  process. 

(a)  At  such  time  that  the  budget  for 
ANCSA  corporation  technical  assistance 
projects  is  known,  the  Secretary  shall 
advise  the  ANCSA  corporations  on 
which  projects  were  selected  for  ■ 
funding  and  on  the  deadline  for 
submission  of  complete  and  detailed 
contract,  grant  or  agreement  packages. 

(b)  Upon  the  request  of  an  ANCSA 
corporation  and  to  the  extent  that  funds 
and  personnel  are  available,  the  Bureau 
of  Indian  Affairs  shall  provide  technical 
assistance  to  ANCSA  corporations  to 
assist  them  with: 

(1)  Preparing  the  technical  parts  of  the 
contract,  grant,  or  agreement 
application;  and 

(2)  Obtaining  technical  assistance 
from  other  Federal  agencies. 

Subpart  E— Coopefative  Agreements 

§  163.70    Purpose  of  agreements. 

(a)  To  facilitate  administration  of  the 
programs  and  activities  of  the 


Department  of  the  Interior,  the  Secretary 
is  authorized  to  negotiate  and  enter  into 
cooperative  agreements  between  Indian 
tribes  and  any  apency  or  entity  within 
the  Departme.nt.  Such  cooperative 
agreements  include  engaging  tribes  to 
undertake  services  and  activities  on  all 
lands  managed  by  Department  of  the 
Interior  agencies  or  e.ntities  or  to 
provide  services  and  activities 
performed  by  these  agencies  or  entities 
on  Indian  forest  land  to: 

(1)  Engage  in  cooperative  manpower 
and  job  training  end  development 
programs; 

(2)  Develop  and  publish,  cooperative 
environmental  education  and  natural 
resource  planning  materials;  and 

(3)  Perform  land  and  facility 
improvements,  including  forestry  and 
other  natural  resources  protection,  fire 
protection,  reforestation,  timber  stand 
improvement,  debris  removal,  and  other 
activities  related  to  land  and  natural 
resource  management. 

(b)  The  Secretary  may  emer  into  such 
agreements  when  he  or  she  determines 
the  public  interest  will  be  heneritted. 
Nothing  in  §  163.70ia)  shall  be 
constriied  to  limit  the  authority  of  the 
Secretary  to  enter  into  cooperative 
agreements  otherwise  authorized  by 
law. 

$163.71    Agraement  funding. 

In  cooperative  agreements,  the 
Secretary  is  authorized  to  advance  or 
reimburse  fcmds  to  contractors  &om  any 
appu-opriated  funds  available  for  similar 
kinds  of  work  or  by  furnishing  or 
sharing  materials,  supplies,  facilities  or 
equipment  without  regard  to  the 
provisions  of  31  U.S.C.  3324.  relating  to 
the  advance  of  public  moneys. 

$  163.72    Supsrvisory  relatlonsMp. 

In  any  agreement  authorized  by  the 
Secretary,  Indian  tribes  and  their 
employees  may  perfonn  cooperative 
work  under  the  supervision  of  the 
Department  of  the  Interior  in 
emergencies  or  otherwise,  as  mutually 
agreed  to,  but  shall  not  be  deemed  to  be 
Federal  employees  other  than  for 
purposes  of  28  U.S.C.  2671  through 
2680,  and  5  U.S.C.  8101  through  8193. 

Subpart  F — Program  Assessment 

S  163.60    Periodic  assessment  report 

The  Secretary  shall  commission  every 
ten  years  an  independent  assessment  of 
Indian  forest  land  and  Indian  forest  land 
management  practices  under  the 
guidelines  established  in  §  163.81. 
(a)  The  initial  assessment  shall, 
subject  to  the  availability  of 
appropriations,  be  completed  no  later 
than  I^vember  28,  1993.  Subsequent 
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assessments  shall  be  conducted  in  the 
first  year  of  each  decade  (e.g.,  2000, 
2010,  etc.)  and  shall  be  completed 
within  24  months  of  their  initiation 
date.  Each  a.ssessment  shall  be  initiated 
no  later  than  November  28  of  the 
designated  year. 

(b)  Except  as  provided  in  §  163.83, 
each  assessment  shall  be  conducted  by 
a  non-Federal  entity  knowledgeable  of 
forest  management  practices  on  Federal 
and  private  land.  Assessments  will 
evaluate  and  compare  investment  in  and 
management  of  Indian  forest  land  with 
similar  Federal  and  private  land. 

(c)  Completed  assessment  reports 
shall  be  submitted  to  the  Committee  on 
Interior  and  Lusular  Affairs  of  the  United 
States  House  of  Representatives  and  the 
Select  Committee  on  Indian  Affairs  of 
the  United  States  Senate  and  shall  be 
m.ade  available  to  Indian  tribes. 

§163.81    Assessment  guidelines. 

Assessments  shall  be  national  in 
scope  and  shall  include: 

(a)  An  in-depth  analysis  of 
management  practices  on,  and  the  level 
of  funding  by  management  activity  for, 
specific  Indian  forest  land  compared 
with  similar  Federal  and  private  forest 
land: 

(b)  A  survey  of  the  condition  of  Indian 
forest  land,  including  health  and 
productivity  levels; 

(c)  An  evaluation  of  the  staffmg 
patterns,  by  management  activity,  of 
forestry  organizations  of  the  Bureau  of 
Indian  Affairs  and  of  Indian  tribes: 


(d)  An  evaluation  of  procedures 
employed  in  forest  product  sales 
administration,  including  preparation, 
field  supervision,  and  accountability  for 
proceeds; 

(e)  An  analysis  of  the  potential  for 
streamlining  ad.ministrative  procedures, 
niles  and  policies  of  the  Bureau  of 
Indian  Affairs  without  diminishing  the 
Federal  trust  responsibility; 

(0  A  comprehensive  review  of  the 
intensity  and  utility  of  forest  inventories 
and  the  adequacy  of  Indian  forest  land 
management  plans,  including  their 
compatibility  with  other  resource 
inventories  and  applicable  integrated 
resource  management  plans  and  tlseir 
ability  to  meet  tribal  needs  and 
priorities: 

(g)  An  evaluation  of  the  feasibility  and 
desirability  of  establishing  or  revising 
minim.um  standards  against  which  the 
adequacy  of  the  forestry  program  of  the 
Bureau  of  Indian  Affairs  in  fulfilling  its 
trust  responsibility  to  Indian  forest  land 
can  be  measured; 

(h)  An  evaluation  of  the  effectiveness 
of  implementing  the  Indian  Self- 
Detemiination  and  Education 
Assistance  Act  (Pub.  L.  93-638,  as 
amended)  in  regard  to  the  Bureau  of 
Indian  Affairs  forestry  program; 

(i)  A  recommendation  oiany  reforms 
and  increased  funding  and  other 
resources  necessary  to  bring  Indian 
forest  land  management  programs  to  a 
state-of-the-art  condition;  and 

(j)  Specific  examples  and  comparisons 
from  across  the  United  States  where 
Indian  forest  land  is  located. 


§  1 63.82    Annual  status  report 

The  Secretary  shall,  within  6  months 
of  the  end  of  each  fiscal  year,  submit  to 
the  Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of 
Representatives,  the  Select  Committee 
on  Indian  Affairs  of  the  United  States 
Senate,  and  to  the  affected  Indian  tribes, 
a  report  on  the  status  of  Indian  forest 
land  with  respect  to  attaining  the 
standards,  goals  and  objectives  set  forth 
in  approved  forest  management  plans. 
The  report  shall  identify  the  amount  of 
Indian  forest  land  in  need  of  forestation 
or  other  silvicultural  treatment,  the 
qiiantily  and  value  of  timber  available 
for  sale,  offered  for  sale,  and  sold,  and 
the  acres  on  which  siKicultural 
treatments  were  accomplished  for  each 
area  covered  by  an  approved  forest 
managem.ent  plan. 

§163.83    Assistance  from  the  Secretary  of 
Agriculture. 

The  Secretary  of  the  Interior  may  ask 
the  Secretary  of  AgricuUure,  through  the 
Forest  Service,  on  a  nonreimbursable 
basis,  for  technical  assistance  in  the 
conduct  of  such  research  and  evaluation 
activities  as  may  be  necessary  for  the 
completion  of  any  reports  or 
assessments  required  by  §  163.80. 

Dated:  October  21. 1993. 
Marshall  M.  Cutsforth. 

Acting  Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  94-531  Filed  1-26-94;  8:45  am] 

BILLING  CODE  «310-02-P 


• 

Thursday 
January  27,  1994 

-^  -- 

r  s   1 

^ S 

s^    1 

IJ 

a 

] 

^^^ 

==i 



^^B- 

^ 

s 

= 

S 

8 

s 

s 

s 

Part  V 

Department  of  the 
interior 


Bureau  of  indian  Affairs 


Joint  Tribal/BIA/DOl  Advisory  Tasl<  Force 
on  Bureau  of  Indian  Affairs 
Reorganization;  Public  Meeting,  Notice 


3968 


Federal  Register  /  Vol.  59,  No.  18  /  Thursday.  January  27,  1994  /  Notices 


DEPARTMEFfT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

(K00100-«4-35140] 

Joint  Tribal/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization;  Public  Meeting 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
(Task  Force). 

DATES:  February  8-10, 1994,  9  a.m.  to 
5:30  p.m.;  the  Aladdin  Hotel,  3667  Las 


Vegas  Boulevard  South,  Las  Vegas, 
Nevada,  89109,  (702)  736-0223.  The 
meeting  of  the  Task  Force  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  COMTACT:  Sam 
Adams,  Designated  Federal  Officer. 
Office  of  the  Assistant  Secretary — 
Indian  Affairs;  MS  320  SIB;  1849  C 
Street  NW.;  Washington,  DC  20240; 
Telephone  number  (202)  208-3621. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
will  discuss  organizational  and 
management  system  changes  mandated 
by  the  National  Performance  Review 
Report,  "Creating  a  Government  that 
Works  Better  &  Costs  Less."  Public  Law 
103-62,  "the  Government  Performance 
and  Results  Act,"  and  President 
Clinton's  budget  deficit  reduction 


gargets  and  initiatives.  Proposals  for 
restructuring  the  Bureau  of  Indian 
Affairs  in  light  of  these  mandates  and  in 
accordance  with  the  principles  adopted 
by  the  Task  Force  will  be  discussed  and 
options  prepared  for  consideration  by 
the  Tribes.  The  Task  Force  also  will 
proceed  with  its  identification  of  BIAM 
and  CFR  changes  and  Tribal  Budget 
System  enhancements  that 
accommodate  the  organizational 
proposals.  Public  attendance  and 
participation  in  this  meeting  are 
encouraged,  and  time  for  public 
comments  has  been  scheduled. 

Dated:  January  24. 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  94-1705  Filed  1-2&-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

List  of  Rejected  Statute  of  Limitations 
Claims 

Ianuar>'  10. 1994. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  rejected  claims. 

SUMMARY:  This  notice  lists  certain 
potential  pre-1966  Indian  damage 
claims  which  have  been  rejected  for 
litigation  by  the  Secretary'  of  the  Interior 
pursuant  to  the  Indian  Claims 
Limitation  Act  of  1982.  This  notice  also 
contains  a  list  of  claims  which  the 
Bureau  of  Indian  Affairs  considers 
resolved. 

DATES:  To  file  an  action  in  court,  on  any 
claim  contained  on  the  list  of  rejected 
claims,  tribes,  groups,  and  individual 
Indians  must  file  such  action  no  later 
than  January  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aberdeen  Area  Director.  Bureau  of 

Indian  Affairs.  115  4th  Avenue,  S.E.. 

Aberdeen,  South  Dakota  57401-4382. 

Telephone  (605)  226-7343: 
Albuquerque  Area  Director.  Bureau  of 

Indian  Affairs.  615  1st  Street.  NW.. 

Box  26567.  Albuquerque.  New 

Mexico  87125-6567,  Telephone  (505) 

766-3170; 
Anadarko  Area  Director,  Bureau  of 

Indian  Affairs.  WCD  Office  Complex, 

Box  368.  Anadarko.  Oklahoma  73005- 

0368,  Telephone  (405)  247-6673; 
Billings  Area  Director,  Bureau  of  Indian 

Affairs.  316  North  26th  Street. 

Billings.  Montana  59101-1397, 

Telephone  (406)  657-6315; 
Eastern  Area  Director,  Bureau  of  Indian 

Affairs,  3701  N.  Fairfax  Drive,  Suite 

260/Mailroom.  Arlington.  VA  22203 

Telephone  (703)  235-2571; 
Juneau  Area  Director,  Bureau  of  Indian 

Affairs,  Federal  Building,  P.O.  Box  3- 

8000.  Juneau.  Alaska  99802-1219. 

Telephone  (907)  586-7177; 
Minneapolis  Area  Director.  Bureau  of 

Indian  Affairs,  15  South  5th  Street— 

10th  Floor.  Minneapolis.  Minnesota 

55401-1020,  Telephone  (612)  349- 

3631; 
Muskogee  Area  Director,  Bureau  of 

Indian  Affairs,  5th  &  West  Okmulgee, 

Muskogee,  OK  74401-4898, 

Telephone  (918) 687-2296; 
Navajo  Area  Director,  Bureau  of  Indian 

Affairs,  P.O.  Box  M,  Window  Rock, 

Arizona  86515-0714,  Telephone  (505) 

863-9501; 
Phoenix  Area  Director,  Bureau  of  Indian 

Affairs,  1  North  First  Street,  P.O.  Box 

10.  Phoenix,  Arizona  85001-0010. 

Telephone  (602)  241-2305; 


Portland  Area  Director.  Bureau  of  Indian 
Affairs,  911  NE  11th  Ave.,  Portland, 
OR  97232^169.  Telephone  (503) 
231-6702; 

Sacramento  Area  Director.  Bureau  of 
Indian  Affairs.  2800  Cottage  Way. 
Sacramento.  California  95825-1884. 
Telephone  (916) 978-4691. 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Claims  Limitation  Act  of  1982, 
Public  Law  97-394  (96  Stat.  1966, 1976) 
e.xtends  the  statute  of  limitations 
governing  pre-1966  Indian  damage 
claims  (28  U.S.C.  2415)  which  was  due 
to  expire  on  December  31. 1982.  A  claim 
subject  to  the  statute  of  limitations  is  an 
Indian  claim  for  money  damages  which 
arose  prior  to  July  18, 1966.  Claims 
against  the  United  States  are  not 
governed  by  this  law,  only  money 
damage  claims  against  persons, 
corporations,  states,  or  any  other  entities 
except  the  Federal  Government.  Claims 
for  title  to  land  are  also  not  governed  by 
this  statute  of  limitations.  This  notice  is 
required  by  section  5(c)  of  the  Act. 

Pursuant  to  sections  3  and  4  of  the 
Indian  Claims  Limitation  Act  of  1982. 
lists  of  all  potential  Indian  damage 
claims,  which  had  at  any  time  been 
identified  by  or  submitted  to  the  Bureau 
of  Indian  Affairs  under  the  Department 
of  the  Interior's  Statute  of  Limitations 
Program,  were  published  in  the  Federal 
Register  at  48  FR  13698.  on  March  31, 
1983,  amended  at  48  FR  15008,  on  April 
6, 1983;  and  at  48  FR  51204,  on 
November  7, 1983,  amended  at  49  FR 
518.  on  January  4.  1984.  Excluded  from 
these  lists  were  claims  which  were 
erroneously  identified  as  claims  and 
those  which  had  no  legal  merit 
whatsoever. 

When  rejecting  any  claim  or  category 
of  claims  included  on  the  published 
lists,  the  Secretary  must  send  a  report  to 
the  appropriate  tribe  whose  rights  or  the 
rights  of  whose  members  could  be 
affected  by  the  rejection.  The  report 
must  identify  each  separate  claim  being 
rejected,  list  the  names  of  potential 
plaintiffs  and  defendants,  if  known  or 
reasonably  ascertainable,  and  briefly  set 
forth  the  reason  or  reasons  for  rejection. 
A  written  notice  of  rejection  must  be 
sent  to  individual  Indian  claimants  if 
their  identities  and  addresses  are  known 
or  reasonably  ascertainable  from  Bureau 
of  Indian  Affairs  records.  After  a  report 
has  been  forwarded  to  a  tribe,  the 
Secretary  must  publish  a  notice  in  the 
Federal  Register  identifyifig  the  claims 
covered  in  the  report.  By  the  terms  of 
the  Indian  Claims  Limitation  Act  of 
1982,  any  right  of  action  on  any  claim 
appearing  on  the  following  list  of 
claims,  which  have  been  rejected  and 
reported  accordingly  by  the  Secretary, 


shall  be  barred  unless  a  complaint  is 
filed  in  accordance  with  date 
established  in  the  DATES  section  of  this 
notice.  A  list  of  claims  which  the 
Bureau  of  Indian  Affairs  considers 
resolved  follows  the  list  of  rejected 
claims. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretar)'— Indian  Affairs  by  209  DM  8. 
W.D.  Babby, 

Assistant  Secretary — Indian  Affairs. 
MUSKOGEE  AREA  REJECTED  CLAIMS: 

G07-908-0314,  G07-908-0337,  G07- 
908-0342,  G08-905-O001,  G08-905- 
0023A.  G08-905-0058.  G08-905-6060. 
G08-905-0061.  G08-905-O202.  G08- 
905-0280.  G08-905-O286.  G08-905- 
0287.  G08-905-0288,  G08-905-0310A. 
G08-905-0331.  G08-905-O346.  G08- 
905-0346A.  G08-905-0346B.  G08-905- 
0346C.  G08-905-0346D,  G08-905- 
0346E.  G08-905-0346F.  G08-905- 
0346G,  G08-905-0346H,  G08-905- 
03461.  G08-905-0346J,  G08-905-0346K. 
G08-905-0346L.  G09-907-0026,  G09- 
907-0055,  G09-907-0062,  G09-907- 

0104.  G09-907-0148.  G09-907-0155. 
GlO-909-0001.  GlO-909-0002.  GlO- 
909-0003,  GlO-909-0006,  GlO-909- 
0008.  GlO-909-0010,  GlO-909-0011, 
G10-909-O014,  G10-909-O015,  GlO- 
909-0016,  GlO-909-0017,  GlO-909- 
0018,  GlO-909-0019,  GlO-909-0020. 
GlO-909-0021,  GlO-909-0022. 
ABERDEEN  AREA  RESOLVED  CLAIMS: 

A05-303-0100,  A05-303-O102,  A05- 
303-0103.  A05-303-0104,  A05-303- 

0105.  A05-303-0106.  A05-303-0107. 
AD5-303-010a.  A05-303-0109.  A05- 
303-0160.  A05-303-0161,  A05-303- 
0162,  A05-303-0163,  A05-303-O164, 
A05-303-0165,  A05-303-0166.  A05- 
303-0167.  A05-303-0168.  A05-303- 
0169.  A05-303-0170.  A05-303-0171. 
A05-303-0172.  A05-303-0173,  A05- 
303-0174,  A05-303-0175,  A05-303- 
0176.  A05-303-0177,  A05-303-0178, 
A05-303-0179,  A05-303-0180,  A05- 
303-0181,  A05-303-0182.  A05-303- 
0183.  A05.-303-0184.  A05-303-0185. 
A05-303-0186.  A05-303-O187,  A05- 
303-0188.  A05-303-0189.  A05-303- 
0190.  A05-303-0191.  A05-303-0192. 
A05-303-O193.  A05-303-0194.  A05- 
303-0195,  A05-303-0196,  A05-303- 
0197.  A05-303-0198.  A05-303-0210. 
A05-303-O211,  A05-303-O212,  A05- 
303-0213,  A05-303-0214.  A05-303- 
0215.  A05-303-0216,  A05-303-0217. 
A05-303-0218,  A05-303-0219.  A05- 
303-0220,  A05-303-0221,  A05-303- 
0222.  A05-303-O223.  A05-303-0225. 
A05-303-0226,  A05-303-0227,  A05- 
303-0231,  A05-303-O232.  A05-303- 
0233.  A05-303-0234,  A05-303-O237. 
A05-303-0238,  A05-303-0239.  A05- 
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303-0240.  A05-303-0242.  A05-303- 
0243.  A05-303-0244.  A05-303-0245, 
A06-344-fl001.  A06-344-0002,  A06- 
344-0003.  A06-344-0004,  A06-344- 
0005.  A06-344-0006.  A06-344-O007. 
A06-344-G008.  A06-344-0009.  A06- 
344-0010,  A06-344-0011.  A06-344- 
0012,  A06-344-0013.  A06-344-0014. 
A06-344-0015,  A06-344-0016,  A06- 
344-0017,  A06-344-0018,  A06-344- 
0019.  A06-344-0020,  A06-344-0021. 
A06-344-0022.  A06-344-0023.  A06- 
344-0024,  A06-344-0026,  A06-344- 
0027,  A06-344-0029.  A06-344-0030. 
A06-344-0031.  A06-344-O032,  A06- 
344-0033,  A06-344-0034,  A06-344- 
0035,  A06-344-0036,  A06-344-0037. 
A06-344-0038,  A06-344-0039,  A06- 
344-0041,  A06-344-0042.  A06-344- 
0043.  A06-344-0044.  A06-344-0045. 
A06-344-0046.  A06-344-0047.  A06- 
344-0048,  A06-344-0049.  A06-344- 
0051.  A06-344-0052,  A06-344-0053. 
A06-344-0054,  A06-344-0055.  A06- 
344-0056,  A06-344^057.  A05-344- 
0058,  A06-344-O059,  A06-344-0060, 
A06-344-0061.  A06-344-O062,  A06- 
344-0063.  A06-344-0064,  A06-344- 
0065,  A06-344-0067,  A06-344-006C. 
A06-344-0069,  A06-344-0070,  A06- 
344-0071,  A06-344-O072.  A06-344- 
0073.  A06-344-0074,  A06-344-0075. 
A06-344-0077.  A06-344-0078.  A06- 
344-0079.  A06-344-0080.  A06-344- 
0081.  A06-344-0082.  A06-344-O083. 
A06-344-0084.  A06-344-0085.  A06- 
344-0086.  A06-344-0087,  A06-344- 
0089,  A06-344-0091,  A06-344-0092. 
A06-344-0093.  A06-344-0095,  A06- 
344-0096,  A06-344-0097,  A06-344- 
0099,  A06-344-0100.  A06-344-0101, 
A06-344-0102.  A06-344-O103,  A06- 
344-0104,  A06-344-0105,  A06-344- 
0106,  A06-344-0108,  A06-344-0110, 
A06-344-0111,  A06-344-0112,  A06- 
344-0113,  A06-344-0114,  A06-344- 
0115,  A06-344-0116.  A06-344-0117. 
A06-344-O118,  A06-344-O119.  A06- 
344-0120.  A06-344-0121,  A06-344- 
0122.  A06-344-0123.  A06-344-0124. 
A06-344-0125.  A06-344-0126,  A06- 
344-0127.  A06-344-O128,  A06-344- 
0129.  A06-344-0130.  A06-344-O132. 
A06-344-0133.  A06-344-0134,  A06- 


344-0135,  A06-344-0136,  A06-344- 
0137,  A06-344-0138,  A06-344-0139. 
A06-344-0140,  A06-344-O141,  A06- 
344-0142,  A06-344-O143,  A06-344- 
0145.  A06-344-0146.  A06-344-0149. 
A06-344-0150.  A06-344-0152.  A06- 
344-0153.  A06-344-0154.  A06-344- 
0156,  A06-344-0157.  A06-344-O158, 
A06-344-0159.  A06-344-0160.  A06- 
344-0161.  A06-344-0162.  A06-344- 
0164,  A06-344-0165.  A06-344-O167. 
A06-344-0168.  A06-344-0169.  A06- 
344-0170.  A06-344-0171.  A06-344- 
0172,  A06-344-O173,  A06-344-0174. 
A06-344-0175,  A06-344-0176,  A06- 
344-0177,  A06-344-0178,  A06-344- 
0179,  A06-344-0180,  A06-344-O181, 
A06-344-0182,  A06-344-0183,  A06- 
344-0184.  A06-344-O185.  A06-344- 
0186.  A06-344-0187.  A06-344-0188, 
A06-344-0190,  A06-344-0191,  A06- 
344-0192,  A06-344-O193,  A06-344- 
0194,  A06-344-0195,  A06-344-0196. 
A06-344-0197.  A06-344-0198.  A06- 
344-0200.  A06-344-0201.  A06-344- 
0202.  A06-344-0203.  A06-344-0204. 
A06-344-0205.  A06-344-O206.  A06- 
344-0207.  A06-344-0208.  A06-344- 
0226.  A06-344-0227,  A06-344-O440. 
A11-304-O001.  All-304-0003.  All- 
304-0005.  Al  1-304-0006.  Al  1-304- 
0008.  All-304-0009.  All-304-0010. 
All-304-0011.  All-304-0012.  All- 
304-0014.  Al  1-304-0016.  Al  1-304- 
0017,  All-304-0018,  A11-304-O019, 
All-304-0020,  All-304-0021.  All- 
304-0023.  All-304-0025.  All-304- 
0026.  All-304-0027.  All-304-0029. 
All-304-0030.  All-304-0031,  All- 
304-0032.  All-304-0034.  All-304- 
0035.  All-304-0036.  A11-304-O037. 
A11-304-O039.  A11-304-O040,  All- 
304-0042.  A11-304-0043.  All-304- 
0044.  All-304-0047,  Al  1-304-0050. 
All-304-0051,  All-304-0053.  All- 
304-0055,  All-304-0056,  All-304- 
0058,  Al  1-304-0060,  Al  1-304-0061, 
Al  1-304-0063,  All-304-0064.  All- 
304-0065.  All-304-0066.  All-304- 
0067.  All-304-0068.  All-304-0069. 
All-304-0071.  All-304-0072.  All- 
304-0073,  All-304-0074,  AM-304- 
0076,  All-304-0077,  All-304-0078. 
All-304-0082,  All-304-0083.  All- 


304-0085.  Al  1-304-0086.  Al  1-304- 
0087.  A11-304-O089.  All-304-0090. 
Al  1-304-0091.  Al  1-304-0092.  All- 
304-0093.  Al  1-304-0095.  All-304- 
0096.  All-304-0098.  Al  1-304-0099. 
All-304-0100.  All-304-0101.  All- 
304-0102.  All-304-0103.  All-304- 

0104.  All-304-0106,  All-304-0107. 
All-304-0108.  All-304-0110.  All- 
304-0111,  All-304-0112,  All-304- 
0113.  All-304-0114,  All-304-0117, 
All-304-0118,  All-304-0239,  All- 
304-0242.  All-304-0243,  All-304- 
0251. 

BILLINGS  AREA  RESOLVED  CLAIMS: 

C52-202-0059.  C52-202-O060.  C52- 
202-0081,  C52-202-0087,  C55-204- 
0053,  C55-204-0103,  C55-204-0120. 
C55-204-0123,  C55-204-0124.  C56- 
206-0037.  C56-206-O038.  C56-206- 
0039.  C56-206-0040.  C56-206-0049. 
C56-206-0052.  C56-206-0061.  C56- 
206-0068.  C56-206-0079.  C56-206- 
0091.  C56-206-0093,  C56-206-O097, 
C56-206-0101,  C56-206-O124.  C56- 
206-0126,  C56-206-0136,  C56-206- 
0137.  C56-206-0145.  C56-206-0157. 
C56-206-0158.  C56-206-0159.  C56- 
206-0160.  C56-206-O162.  C56-206- 
0164,  C56-206-0168.  C56-206-0180, 
C57-207-0042,  C5 7-207-0043,  C57- 
207-0050,  C57-207-O055,  C57-207- 
0061.  C57-207-O066.  C57-207-0082. 
C57-207-0096.  C57-207-0102.  C57- 
207-0103.  C57-207-0104.  C57-207- 

0105.  C57-207-0106.  C57-207-0111. 
C5 7-207-01 14.  C57-207-0126.  C57- 
207-0127.  C57-207-0133.  C57-207- 
0147,  C57-207-0149. 

MINNEAPOLIS  AREA  RESOLVED  CLAIMS: 

F55-432-O052,  F55-432-0056.  F55- 
432-0057.  F55-432-0058.  F55^32- 
0059. 

NAVAJO  AREA  RESOLVED  CLAIMS: 

NOO-780-0023.  NOO-780-0037,  NOO- 
780-0097,  N00-780-0098,  NOO-780- 
0100. 

PORTLAND  AREA  RESOLVED  CLAIMS: 
P09-149-0001,  Fll-124-0041. 

(FR  Doc.  94-1726  Filed  1-26-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program, 
Aquaculture  Research;  Fiscal  Year 
1394;  Solicitation  of  Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program — 
Aquaculture  Research  for  Fiscal  Year 
1994. 

Authority  and  Funding 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the 
Act  of  August  4.  1965,  Pub.  L.  89-106, 
as  amended  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
Pub.  L.  101-624  (7  U.S.C.  450i(c)(l)(A)). 
This  program  is  administered  by  the 
Cooperative  State  Research  Ser\'ice 
(GSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Under  this 
program,  and  subject  to  the  availability 
of  funds,  the  Secretary  may  award 
grants  for  periods  not  to  exceed  five 
years,  for  the  support  of  research 
projects  to  further  the  program 
discussed  below. 

Proposals  may  be  submitted  by  any 
State  agricultural  experiment  station, 
college,  university,  other  research 
institution  or  organization.  Federal 
jgency,  private  organization, 
corporation,  or  individual.  Proposals 
From  scientists  at  non-United  States 
arganizations  will  not  be  considered  for 
support. 

Pursuant  to  section  719  of  Pub.  L. 
103-111  (the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1994)  funds 
ivailable  in  fiscal  year  1994  to  pay 
ndirect  costs  on  research  grants 
awarded  competitively  by  GSRS  may 
lot  exceed  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
jward. 

In  addition,  pursuant  to  section  727(b) 
af  Pub.  L.  103-111.  in  the  case  of  any 
jquipment  or  product  that  may  be 
juthorized  to  be  purchased  with  the 
Funds  provided  under  this  program, 
jntities  receiving  such  funds  are 
encouraged  to  use  such  funds  to 
purchase  only  American-made 
jquipment  or  products. 

Applicable  Regulations 

Regulations  applicable  to  this 
arogram  include  the  following:  (a)  The 
idministrative  provisions  governing  the 
Special  Research  Grants  Program,  7  GFR 
aart  3400  (56  FR  58146,  November  15, 
1991),  which  set  forth  procedures  to  be 
"ollowed  when  submitting  grant 
aroposals,  rules  governing  the 


evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  post-award  administration  of 
grant  projects;  (b)  the  USDA  Uniform 
Federal  Assistance  Regulations,  7  GFR 
part  3015;  (c)  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  GFR  part 
3016;  (d)  the  regulations  governing 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and  the 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  7  GFR 
part  3017;  (e)  the  New  Restrictions  on 
Lobbying.  7  GFR  part  3018;  (f)  the  GSRS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  7  GFR  part  3407;  and  (g)  Audits 
of  Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions,  7  GFR  part 
3051  (58  FR  41410,  August  3.  1993). 

Introduction  to  Program  Description 

GSRS  Contact:  Dr.  Meryl  Broussard; 
Telephone:  (202)  401-4061 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  improve 
waste  management  in  commercially 
important  aquacultural  species.  A  total 
of  approximately  $316,000  will  be 
available  for  this  program  area  in  fiscal 
year  1994.  This  amount  may  be 
allocated  to  a  single  proposal  or 
multiple  proposals. 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of  aquaculture  research.  Consideration 
will  be  given  to  proposals  that  address 
innovative  as  well  as  fundamental 
approaches  to  the  research  areas 
outlined  below  that  are  consistent  with 
the  mission  of  USDA.  Program  subareas 
and  guidelines  are  provided  below  as 
bases  from  which  proposals  may  be 
developed: 

Program  Area 

1.0    Aquaculture  Research 

The  overall  objective  of  this  research 
program  is  to  enhance  the  knowledge 
base  necessary  for  the  continued  growth 
of  the  domestic  aquaculture  industry  as 
a  form  of  sustainable  agriculture. 
Emphasis  is  placed  on  research  leading 
to  improved  production  efficiency, 
increased  competitiveness  and  wise 
environmental  stewardship  in  private 
sector  aquaculture  in  the  United  States. 
Because  of  limited  funds  for  this 
program,  only  proposals  focused  on  the 
interception,  removal,  and/or  disposal 
of  waste  in  commercially  important 
finfish  production  systems  will  be 
considered. 

Research  should  be  directed  towards 
studies  aimed  at  a  systems  approach  to 
(1)  reduce  the  impact  of  waste  within 


aquacultural  production  systems  and/or 
(2)  the  interception,  removal,  and 
disposal  of  waste  from  aquacultural 
production  systems.  Studies  should 
target  the  development  or  the 
refinement  of  cost  effective  waste 
management  systems.  Innovative 
approaches  to  reduction  and  removal  of 
both  dissolved  and  solid  waste  should 
be  considered.  The  quantitative  and 
qualitative  characteristics  of  waste,  as  a 
result  of  feed  formulation  and  feeding 
strategies,  should  be  considered  in  the 
rational  design  of  control  systems  and 
alternative  waste  management 
strategies.  Mass  balance  approaches  to 
understanding  the  fate  of  phosphorus 
and  nitrogen  in  these  systems  should 
also  be  addressed. 

Priority  will  be  given  to  multi- 
disciplinary,  multi-institutional  team 
approaches  and  proposals  with  broad 
application  to  the  aquaculture  industry 

Review  Criteria 

Proposals  will  be  evaluated  by  a  peer 
review  group  of  qualified  scientists 
selected  in  accordance  with  §  3400.11  of 
the  administrative  provisions  governing 
the  Special  Research  Grants  Program.  In 
accordance  with  §  3400.5(a),  the 
following  selection  criteria  for  proposals 
will  be  used  in  lieu  of  those  which 
appear  in  §  3400.15  of  the 
administrative  provisions: 


Criteria 


Overall  Scientific  and  Technical 
Quality 

Creative  and  innovative  scientific 
approach 

Clear,  concise,  and  achievable  ob- 
jectives 

Technical  soundness  of  proce- 
dures 

Feasibility  of  attaining  objectives 

Relevance  and  Importance  of  Pro- 
posed Research  to  Solution  of 
Specific  Area  of  trx^uiry  

Justification  for  specific  proposed 
approach 

Literature  review  focused  on  spe- 
cific approach 

Proposal  addresses  specific  area 
of  inquiry 

Budget,  Resources,  and  Personnel 

Necessary  facilities,  resources,  and 
personnel  available 

Budget  appropriate  for  proposed 
research 

Demonstrated  scientific  capability 
of  investigators 

Collaboration  

EvtderKe  of  significant  contribu- 
tions by  coliatxxators 

Evidence  and  justification  of  multi- 

*  disciplinary  and/or  mutti-institu- 
tional  coilatxxation 

Application  of  Research  Results  .... 


Maxi- 
mum 
score 


40 


20 


20 


10 


10 
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Criteria 


Planne^  application  and  implemen- 
tation of  ressarch  results 

Extension,  transferaljility  and  publi- 
cation of  results 

Potential  for  results  to  entiance  ag- 
ricultural sustainability 

Total 


Maxi- 
mum 
score 


100 


How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
Application  Kit,  and  the  administrative 
previsions  governing  this  progra^i,  7 
CFR  part  3400  (56  FR  58145,  November 
15,  1<191).  may  be  obtained  by  writing  to 
the  address  or  caUing  the  telephone 
number  belcw:  Proposal  Services 
Branch,  Av^ards  Management  Division, 
Cooperative  State  Research  Sorvice,  U.S. 
Department  of  Agriculture,  room  303, 
Aerospace  Center,  AG  Box  2245, 
Washington,  DC  20250-2245. 
Telephone:  (202)  401-5048 

Tliese  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  telephone  number,  to 
psl^»@c.srs.esusda.gov  which  states  that 
you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1994 
Special  Research  Grants  Program — 
Aquacuhure  Research.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  each  proposal  mu.st 
include  a  Form  CSRS-661,  "Application 
for  Funding"  attached  to  the  front.  The 
Special  Research  Grants  Program  should 
be  indicated  in  Block  7,  and 
"Aquacuhure  Research  1.0"  should  be 
indicated  in  Block  8.  Propo.sers  should 
note  that  one  copy  of  this  form, 
preferably  the  original,  must  contain 
pen-and-ink  signatures  of  the  principal 
invt'stigator(s)  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Application  Kit.) 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Format  for  Research  Grant  Proposals 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  The 
administrative  provisions  governing  the 


Special  Research  Grants  Program,  7  CFR 
part  3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  proposal  format  requirements 
are  in  addition  to  or  deviate  from  those 
contained  in  §  3400.4(c).  In  accordance 
with  §  3400.4(c),  to  the  extent  that  any 
of  the  following  additional  requirements 
are  inconsistent  or  in  conflict  with  the 
instructions  at  §  3400.4(c),  the 
provisions  of  this  solicitation  shall 
apply. 

Length  of  Proposal 

Grant  proposals  must  be  limited  to  15 
pages,  single  spaced  exclusive  of 
required  forms  (i.e.  cover  page,  budget 
form,  certifications),  bibliography,  and 
vitae  of  the  principal  investigator(s), 
senior  associate(s)  and  other 
professional  personnel,  and  the  required 
National  Environmuntal  Policy  Act 
Statement  (NEPA  Compliance  discussed 
below)  with  its  supportin;^ 
documentation.  Information  should  be 
typed  on  one  side  of  pag6  only. 
Reduction  by  photocopying  or  other 
means  for  the  purpose  of  meeting  the 
15-page  limit  is  not  permitted. 
Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  understanding  the 
proposal.  Reviewers  are  not  required  to 
read  beyond  the  15-page  maximum  to 
evaluate  the  proposal. 

Compliance  With  NEPA 

As  outlined  in  7  CFR  part  3407  (the 
CSRS  regulations  implementing  NEPA). 
environmental  data  or  documentation 
for  any  proposed  project  is  to  be 
provided  to  CSKS  in  order  to  assist 
CSRS  in  carrying  out  its  responsibilities 
under  NEPA.  In  some  cases,  however, 
the  preparation  of  environmental  data  or 
documentation  may  not  be  required. 
Certain  categories  of  actions  are 
excluded  from  the  requirements  of 
NEPA.  The  applicant  should  review  the 
following  categorical  e.xclusions  and 
determine  if  the  proposed  project  may 
fall  within  one  or  more  of  the 
exclusions. 

(1 1  Department  nf  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  relate  to  routine 
activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  researt:h  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 


when  such  actions  are  clearly  limitedin 
context  and  intensity; 

(iv)  Educational  and  information 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisor}'  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

12]  CSRS  Categorical  Exclusions  (7  CFR 
3407.6) 

Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  found 
to  have  Umilsd  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
h'.irnan  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
teim  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Suneys.  inventories,  and  siiiiilar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(11)  Routine  renovation, 
rehabilitation,  or  revitalization  of 
physical  facilities,  including  the 
acquisition  and  installation  of 
equipment,  where  such  activity  is 
limited  in  scope  and  intensity. 

In  order  for  CSRS  to  make  a 
determination  regarding  NEPA,  as  to 
whether  any  further  action  is  required 
(e.g..  preparation  of  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)),  pertinent 
information  regarding  the 
environmenlal  aspects  of  the  proposed 
project  is  necessary;  therefore,  a 
separate  statement  nuist  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
proje(;t  may  fall  within  one  or  more  of 
the  categorical  exclusions  listed  above. 
This  statement  must  include  the 
reasons,  with  appropriate  supporting 
documentation,  as  to  why  the  proposed 
project  falls  within  a  particular 
exclusion  or  exclusions.  If  the  proposed 
project  falls  within  one  or  more  of  the 
categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified.  The 
information  submitted  in  association 
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with  NEPA  compliance  shoukl  be 
identified  in  the  Table  of  Contents  as 
"NEPA  G>nsiderations"  and  the 
narrative  statement  with  supporting 
documentation  shall  be  placed  at  the 
back  of  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSRS  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  a  proposed  project  should 
substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  a  project  to  have  a  significant 
environmental  efiect. 

Where  and  When  to  Submit  Grant 

Applications 

All  copies  of  each  proposal  must  be 
mailed  in  one  package  and  each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer.  Do  Not  Bind.  E^ery 
eHort  should  be  made  to  ensure  that  the 
proposal  contains  all  pertinent 
information  when  initially  submitted. 
Prior  to  mailing,  compare  your  proposal 


with  the  guidelines  contained  m  the 
administrative  provisions  that  govern 
the  Special  Research  Grants  Program,  7 
CFR  part  3400. 

To  be  considered  for  funding  in  Fiscal 
Year  1994,  eaci»  completed  research 
grant  application  must  be  postmarked 
by  April  18.  1994. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
March  14, 1994,  and  should  be  sent  to 
the  following  address:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research  Service;  U.S. 
Department  of  Agriculture;  room  303, 
Aerospace  Center;  Ag  Box  2245; 
V;ashington.  DC  20250-2245.  The 
telephone  number  is:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  to  an  express  mail  or  a 
courier  service,  or  brought  to  the 
following  address  by  March  14. 1994: 
Proposal  Services  Branch;  Awards 
Management  Division;  Cooperative  State 
Research  Service;  U.S.  Department  of 
Agriculture;  room  303.  Aerosptace 
Center,  901  D  Street  SW.;  Washington, 


DC  20024.  The  telephone  number  is 
(202)  401-5048. 

SuppleiBeulary  bifbrmation 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  pari  3015, 
subpart  V  (48  FR  29115.  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12866  which 
requires  intergovemn>ental  consultation 
mth  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington.  DC.  this  18th  day  of 
January  1994. 

lohn  Patrick  )<Mr4aa, 

Administrator.  Cooperative  State  Research 
Service. 

(FR  Doc  94-1730  Fifed  1-26-94;  8:43  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 
Agricutturai  Research  Service 

Biotechnology  Risk  Assessment 
Research  Grants  Program;  Fiscal  Year 
1994;  Solicitation  of  Applications 

Purpose 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Biotechnology 
Risk  Assessment  Research  Grants 
Program  (the  "Program")  for  fiscal  year 
1994.  The  authority  for  the  Program  is 
[:ontained  in  section  1668  of  Pub.  L. 
101-624  (the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  7 
LJ.S.C.  5921).  The  Program  is 
administered  by  the  Cooperative  State 
Research  Service  (CSRS)  and  the 
Agricultural  Research  Service  (ARS)  of 
;he  U.S.  Department  of  Agriculture. 

The  purpose  of  the  Program  is  to 
issist  Federal  regulatory  agencies  in 
Tiaking  science-based  decisions  about 
he  safety  of  introducing  genetically 
Tiodified  plants,  animals,  and 
microorganisms  into  tlie  environment, 
rbe  Program  accomplishes  this  purpo.se 
)y  providing  scientific  information 
ierived  from  the  risk  assessment 
■esearch  conducted  under  it.  Research 
sroposals  submitted  to  the  Program 
nust  be  applicable  to  the  purpose  of  the 
'rogram  to  be  considered. 

Proposals  based  upoo  field  research 
md  whole  organism-population  level 
;tudies  are  strongly  encouraged.  Awards 
vill  not  be  made  for  clinical  trials, 
:ommerciai  product  devek>pn>ent, 
)roduct  ntarketing  strategics,  or  other 
«search  not  appropriate  to  risk 
issessment.  Proposals  should  be 
ipplicable  to  current  regulatory  issues 
;urrounding  the  ecological  impacts  of 
lenetically  modified  organisros,  with 
ipecial  emphasis  on  natural  ecosystem 
:onsequences. 

Vpplicant  Eligibility 

Proposals  may  be  submitted  by  any 
>ublic  or  private  research  or  educational 
nstitution  or  organization. 

Available  Funding 

The  approximate  amount  available  for 
upport  of  the  program  in  fiscal  year 
.994  is  $1,700,000. 

Pursuant  to  Section  719  of  Pub.  L. 
03-111  (the  Agriculture,  Rural 
)evelopment.  Food  and  Ehiig 
Administration,  and  Related  Agencies 
Appropriations  Act,  1994),  funds 
ivailabie  in  fiscal  year  1994  to  pay 
ndirect  costs  on  research  grants 
warded  competitively  by  CSRS  may 
lot  exceed  14  per  centuiB  of  the  total 


Federal  funds  provided  under  each 
award. 

In  addition,  pursuant  to  sec.  727(b)  of 
Pub.  L.  103-111,  in  the  case  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purcha.sed  with  the 
funds  provided  under  this  Program, 
entities  are  encouraged  to  use  such 
funds  to  purchase  only  American-made 
equipment  or  products. 

Program  Description 

Under  the  Program,  USDA  will 
competitively  award  research  grants  to 
support  science-based  biotechnology 
regulation  and  thus  help  address 
concerns  about  the  effects  of 
introducing  genetically  modified 
organisms  into  the  environment  and  to 
help  regulators  develop  policies 
concerning  such  introduction.  Proposals 
are  invited  in  the  urea  of  biotechnology 
risk  assessment  research  as  appropriate 
to  agricultural  plants,  animals  and 
microbes.  Emphasis  will  be  given  to  risk 
assessment  research  involving 
genetically  modified  organisms,  but 
model  systems  using  nongenetically 
modified  organisms  also  will  be 
considered  if  they  can  provide 
information  that  could  lead  to  improved 
assessment  of  potential  risks  associated 
MMth  the  introduction  of  genetically 
modified  organisms  into  the 
environment. 

Proposals  will  be  evaluated  by  a  peer 
panel  of  scientists  for,  among  other 
things,  science  quality;  relevance  for 
current  regulatory  issues;  and  intent  to 
advance  the  safe  application  of 
biotechnology  to  agriculture  by 
providing  Bew  knowledge  for  science- 
based  regulatory  decisions.  The 
development  of  better  methods  for  field 
testing  geneticeily  modified  organisms 
will  also  be  considered. 

Areu  ef  Kcaearch  To  Be  Supported  ia 
Fiscal  Year  1994 

Proposals  addressing  the  following 
research  topics  are  requested: 

1.  Development  of  new  risk 
assessment  methods  (e.g.  monitoring 
organism  escape,  measuring  biological 
impacts),  and  risk  assessment 
procedures  (e.g.  comparative  analysis  of 
ecosystems,  models  to  predict  risks)  that 
could  be  used  in  risk  assessment  of 
genetically  modified  fungi,  bacteria, 
viruses  (including  animal  vaccines), 
plants,  arthropods,  fish,  birds,  and 
mammals.  Applicants  should  address 
the  development  of  such  new  risk 
assessment  methods  in  the  course  of 
addressing  a  specific  and  defined  risk 
assessment  issue,  especially  as  pertains 
to  genetically  modified  organisms. 

2.  Creation  of  information  systems 
and  computer  models  to  support 


regulatory  agency  decision-making  in 
regards  to  potential  impacts  to  the 
environment  over  time  (e.g.,  computer 
models  to  describe  the  interaction  of 
environmental  and  organismal  factors 
especially  for  establishment  and 
dispersal  of  the  organism). 
3.  Risk  assessment  of  the 
environmental  fate  (e.g.  survival, 
reproduction  fitness,  genetic  stability, 
horizontal  gene  transfer)  as  correlated 
with  effects  (i.e.,  loss  of  genetic 
diversity,  enhanced  competition)  of 
genetically  modified  fungi,  bacteria, 
viruses,  plants,  arthropods,  fish,  birds 
and  mammals  introduced  into  the 
environment  (e.g.,  not  in  a  contained 
laboratory  greenhouse  or  building);  and 
studies  or  identification  of  traits  which 
may  influence  fate  and  effects. 

In  response  to  requests  to  Program 
Direciors  and  Federal  regulatory 
agencies,  as  stipulated  in  the 
authorizing  legislation  for  the  Program, 
section  1668  of  Pub.  L.  101-624,  the 
following  specific  areas  of  risk 
assessment  research  have  been 
identified  as  priorities  for  this  year: 
— The  bidirectional  rates,  mechanisms 
and  impact  of  gene  transfer  between 
currently  genetically  transformable 
crop  species  and  existing  North 
American  wild  relatives  of  those 
crops  including  studies  of  methods  of 
mitigation  of  potential  gene  exchange. 
Species  specifically  identified  by  the 
Animal  and  Plant  Health  Inspection 
Service  include  rye,  oats,  barley, 
sorghum  and  turfgrasses.  Research 
could  rely  on  reanalysis  of  published 
information  and/or  laboratory/filed 
studies. 
— The  potential  for  recombination 
between  plant  viruses  and  plant- 
encoded  nocapsid  viral  genes  (e.g. 
replicase),  especially  for  those  viruses 
in  supergroup  B  (camiovirus, 
tombusvirus,  luteovirus, 
sobemovirus).  Such  studies  should 
identify  recombination  potentials  and, 
if  demonstrated,  define  frequencies 
and  effect  on  symptom  expression. 
— The  potential  for  plants  to  express 
nonviral  genes  using  noncoding 
regulatory  sequences  (promoters, 
translational  enhancers,  termination 
sequences)  derived  from  plant  viruses 
that  naturally  infect  the  plants  (e.g. 
cauliflower  mosaic  virus  and  Brassica 
supp.).  The  potential  for  changes  in 
expression  of  introduced  genes  or 
other  aspects  of  host  physiology  when 
the  transgenic  plant  becomes  infected 
with  plant  viruses,  especially  those 
from  which  the  noncoding  sequence 
was  derived  or  related  viruses. 
—Changes  in  viral  host  ranges  or  the 
types  of  insects  which  can  serve  as 


Federal  Register  /  Vol.  59.  No.  18  /  Thursday,  January  27,  1994  /  Notices  3979 


viral  vectors  due  to  the  use  of 
transgenic  plants  expressing  viral 
genes. 

— The  potential  for  nontarget  effects  of 
plant-defense  compounds  expressed 
in  genetically  modified  plant- 
associated  microorganisms  (e.g., 
compounds  in  phyllosphere  or 
rhizosphere-inhabiting  bacteria)  or  in 
plants  (e.g.,  Bacillus  thuringiensis 
delta  endotoxin),  especially  in  regard 
to  persistence  of  the  organisms  and 
material  in  the  environment. 

— Identification  of  the  minimal  gene 
sequence(s)  in  an  animal  pathogen 
which  could  confer  pathogencity  on  a 
nonpathogenic  organism.  Pathogenic 
organisms  specially  identified  by  the 
Animal  and  Plant  Health  Inspection 
Service  as  being  of  interest  are 
Marek's  disease  virus,  laryngo 
tracheitis  virus,  bovine  leukemia 
virus,  eastern  equine 
encephalomyelitis  virus,  bovine 
diarrhea  virus,  Erj'sipelothrix 
rhusiopathiae  and  Haemophilus 
somnus. 

Note:  Individual  investigators  whose 
research  projects  are  funded  under  the 
Program  will  be  required  to  attend  and 
present  data  on  results  of  their  research  at  an 
Annual  Conference.  Attendance  costs  at  such 
a  conference  do  not  need  to  be  included  in 
the  budgets  of  proposed  research  projects; 
such  costs  will  be  borne  ht)m  funds 
previously  awarded  under  the  Program  as 
part  of  a  conference  grant.  Additionally,  a 
final  project  report  on  research  results  will  be 
required  in  a  fixed  protocol,  electronic 
format,  suitable  for  distribution  by  USDA  on 
CD-ROM. 

Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  part  3415  (58  FR  65646,  December 
15,  1993),  which  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  the  awarding  of 
grants,  and  post-award  administration  of 
such  grants.  Several  other  Federal 
statutes  and  regulations  apply  to  grant 
proposals  considered  for  review  or  to 
grants  awarded  under  this  Program. 
These  include,  but  are  not  limited  to: 
7  CFR  Part  1.1— USDA  implementation 

of  the  Freedom  of  Information  Act; 
7  CFR  Part  Ic— USDA  implementation 

of  the  Federal  Policy  for  the 

Protection  of  Human  Subjects; 
7  CFR  Part  3— USDA  implementation  of 

0MB  Circular  A-129  regarding  debt 

collection; 
7  CFR  Part  15— Subpart  A— USDA 

implementation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964: 
7  CFR  Part  520— ARS  implementation  of 

the  National  Environmental  Policy 

Act; 


7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  0MB  directives  (i.e.. 
Circular  Nos.  A-110.  A-21,  and  A- 
122),  and  incorporating  provisions  of 
31  U.S.C.  6301-6308  (formerly,  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  95- 
224),  as  well  as  general  policy 
requirements  applicable  to  recipients 
of  Departmental  financial  assistance; 

7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments; 

7  CFR  Part  3017  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions 
on  Lobbying.  Imposes  new 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grarits,  cooperative 
agreements,  and  loans; 

7  CFR  Part  3051— Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions; 

7  CFR  Part  3407— GSRS  implementation 
of  the  National  Environmental  Policy 
Act: 

29  U.S.C.  794,  section  504— 
Rehabilitation  Act  of  1973.  and  7  CFR 
part  15B  (USDA  implementation  of 
the  statute),  prohibiting 
discrimination  based  upon  physical 
or  mental  haadicap  in  Federally 
assisted  programs; 

35  U.S.C.  200  et  se?  — Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 

Programmatic  Contact 

For  additional  information  on  the 
Program,  please  contact: 

Dr.  David  Mackenzie  or  Dr.  Ann 
Lichens-Park,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  Ag  Box  2220. 
Washington,  EX:  20250-2220, 
Telephone:  (202)  401-4892 

or 

Dr.  Robert  Faust,  Agricultural  Research 
Service,  U.S.  Department  of 
Agricuhure.  room  336,  Building  005. 
BARC-West.  Beltsville.  MD  20705. 
Telephone:  (301)  504-5059. 


How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  part  3415).  and  the 
Application  Kit  will  be  made  available 
upon  request.  The  Application  Kit 
contains  required  forms,  certifications, 
and  instructions  for  preparing  and 
submitting  grant  applications.  The 
administrative  provisions  include 
guidelines  for  proposal  format.  Copies 
of  this  solicitation,  the  administrative 
provisions,  and  the  Application  Kit  may 
be  obtained  by  contacting:  Proposal 
Services  Branch.  Awards  Management 
Division.  Cooperative  State  Research 
Service.  U.S.  Department  of  Agriculture. 
Ag  Box  2245.  Washington.  DC  20250- 
2245.  Telephone  Number:  (202)  401- 
5048 

Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psb@csrs.esusda.gov  which 
states  that  you  wish  to  receive  a  copy  of 
the  application  materials  for  the  Fiscal 
Year  1994  Biotechnology  Risk 
Assessment  Research  Grants  Program. 
The  materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

Proposal  Formal 

The  format  guidelines  for  full  research 
proposals,  found  in  the  administrative 
provisions  for  the  Program  at  s3415.4(d), 
should  be  followed  for  the  preparation 
of  proposals  under  the  Program  in  fiscal 
year  1994  (Note  that  the  Department 
elects  not  to  solicit  preproposals  nor 
conference  grant  proposals  in  fiscal  year 
1994). 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  and 
7  CFR  part  520  (the  GSRS  and  ARS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969), 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSRS  and 
ARS  so  that  CSRS  and  ARS  may 
determine  whether  any  further  action  is 
needed.  The  applicant  shall  review  the 
following  categorical  exclusions  and 
determine  if  the  proposed  project  may 
fall  within  one  of  the  categories. 

( 1 )  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb. 3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  hinding  of  programs,  such  as 
program  budget  proposals. 
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disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
proffl-ams  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSRS  and  ARS  Categorical 
ExcJusions  (7  CFR  3407.6  and  7  CFR 
520.5) 

Based  on  previous  experience,  the 
following  categories  of  CSRS  and  ARS 
dctions  are  excluded  because  they  have 
been  found  to  have  limited  scope  and 
intensity  and  to  have  no  signi^cant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  Held  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 


installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 

intensity. 

In  order  for  CSRS  and  ARS  to 
determine  whether  any  further  action  is 
needed  with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  specific 
exclusions  must  be  identified.  The 
information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSRS  and 
ARS  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exist  or  if  other  extraordinary  conditions 
or  circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Proposal  Submission 

What  to  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  not  bind).  All  copies  of  the  proposal 
must  be  submitted  in  one  package. 

Where  and  When  to  Submit 

Proposals  submitted  through  the 
regular  mail  must  be  received  by  March 
22,  1994,  and  must  be  sent  to  the 


following  address:  Proposal  Services 
Branch,  Awards  Management  Division, 
Cooperative  State  Research  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
2245,  Washington,  DC  20250-2245. 
Telephone:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  by  close  of  business  on  March 
22, 1994,  to  an  express  mail  or  courier 
service  or  brought  to  the  following 
address  (note  that  the  zip  code  differs 
from  that  shown  above):  Proposal 
Services  Branch,  Awards  Management 
Division,  Cooperative  State  Research 
Service,  U.S.  Department  of  Agriculture. 
room  303,  Aerospace  Center,  901  D 
Street,  SVV..  Washington,  DC  20024, 
Telephone:  (202)  401-5048. 

Supplementary  Information 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No;  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
part  3015,  subpart  V  (48  FR  291115, 
June  24, 1983).  this  Program  is  excluded 
from  the  scope  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection.of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  DC,  on  this  10th  day 
of  January,  1994. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 

Service. 

Essex  E.  Finney,  Jr., 

Actirig  Administrator,  Agricultural  Research 
Service. 

|FR  Doc.  94-1729  Filed  1-26-94;  8:45  am] 
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500 1862 
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343 12 
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361 12 
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385 1628 

Proposed  Rules: 

141 1687,  1690 

161 268 
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375 1687 
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4 1918 
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123 1918 
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27  CFR 
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.2295 
2299 
2296 
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.2739 

1919 

.2300 


950 3513  3521 

Proposed  Rules: 

870 278 

886 278 

887 278 

888 278 

914 3528 

917 1921 

935 3325 

944 3530 


32  CFR 

40a 

312 

806b 

Proposed  Rules: 

199 

323 


.1645 
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.2786 


.947 


33  CFR 

2 

3 947 

100 673 

147 674 

^55 3749 

165 ........675.676,948.949 
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682 1651 

685 472 

PropcMd  Rules: 

75 2480,2549 

76 2480 

600 2714 

601 2714 

602 3578 

667 3604 

682 2466 

36CFR 

200 ....:.„... 2986 

Proposed  RuIm: 

292 2787 

37  CFR 

2 256 

Proposed  Rules: 

251 2550 

252 2550 

253 2550 

254 2550 

255 2550 

256 2550 

257 2550 

258 2550 

259 2550 

301 2550 

302 2550 

303 2550 
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306 2550 

307 2550 

308 2550 
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38  CFR 
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Proposed  Rules: 
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489 108 
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Ch.  I 3040 

Ch.  II 3040 

Ch.  Ill 3040 

Ch.lV 3040 
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43  CFR 

4 1486 

Public  LsrKi  Orders: 

6986 108 

.7025 2301 

7026 1489 
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403 40 

426 .997 

3160 718 

44  CFR 

10 953 

59 2754 

45  CFR 

233 3319 
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Ch.  II 3040 

Ch.lll 3040 

Ch.lV 3040 

Ch.X 3040 

Ch.XIII 3040 

2510 1194 

2513 1194 


2515 1194 

2516 1194 

2517 1194 

2518 1194 

2519 1194 

2520 1194 

2521..... 1194 

2522 1194 

2523 1194 

2524 1194 

2530 1194 

2531 .1194 

2532 1194 

2540 1194 

46  CFR 

501 954 

Proposed  Rules: 

25 2575 

67 725 

114 1994 

115 1994 

116 : 1994 

117 1994 

118 1994 

119 1994 

120 1994 

121 1994 

122 1994 

123 1994 

124 1994 

125 1994 

126 1994 

127 1994 

128 1994 

129 ; 1994 

130 1994 

131 1994 

132 1994 

133 1994 

134 1994 

135 1994 

136 1994 

137 1994 

138 1994 

139 1994 

160 2575 

170 1994 

171 1994 

173 1994 

175 1994 

176 1994 

177 1994 

178 1994 

179 1994 

180 1994 

181 1994 

182 1994 

183 ; 1994 

184 1994 

185 1994 

514 1515 

571 1923 

572 1923 

580 1515 

581 1515 

47  CFR 

Ch.  1 3633 

0 542 

1 542 

13 3794 

22.„ 1285 

25 1285 

73 2301,2302 

80 1285 


87 1285 

90 1285 

95 1285 

97 542 

99 1285 

Proposed  Rules: 

1 3050 

15 280 

73 41    42  43.  44  726 

1365  1366,2343.2344 

76 _ 1706 

90 280 

97 , ...558 

48  CFR 

5 544 

14 544 

15 544 

17 544 

25 : 544 

52 544 

225 1288 

252 1288 

538 3657 

552 3657 

Proposed  Rules: 

Ch.  Ill 3040 

519 2345 

552 2345 

49  CFR 

173 1784 

180 1784 

391 1366 

392 1366 

396 1366 

571 2755.3164 

1051 2303 

1053 2303 

1056 2304 

1312 2303 

Proposed  Rule*: 

195 2802 

212 3051 

234 3051 

393 1706,2811 

571 281 

1312 2347 

50  CFR 

222 440 

227 440 

611 685 

625 257.3320 

641 966,3749 

642 257 

650 2757.2777 

651 26 

663 258,685,698 

675 3000 

676 701 

678 3321 

Proposed  Rulee: 

17 44,48.  53,288.852, 

862,  869.  997,  3067.  3326, 
381 1.  3824,  3825,  3829,  3830 

23 3832 

222 3068 

227 3067  3068,  3662 

285 2813,3838 

301 2649 

630 3328.3838 

638 2347 

661 3327 

672 2817 

675 2817 
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UST  OF  PUBLIC  LAWS 

Itots:  The  list  of  Public  Laws 
for  the  first  session  c4  the 
103d  Congress  has  been 
completed  and  wiil  resume 
when  bins  are  enacted  into 
law  during  tt>e  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 


A  cumuiaave  list  of  Pubitc 
Laws  for  the  f^rst  session  of 
the  103d  Corgress  was 
pot)l)S.1ed  in  Part  IV  of  the 
Federal  Register  on  January 
3,  1994. 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announdng  the  Latest  Editioii 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  February  17  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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NOTICES 

Procurement  list;  additions  and  deletions,  4042-4044 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Bangladesh.  4039 

Brazil,  4039-4040 

Indonesia,  4040 

Sri  Lanka,  4040-^041 
Export  visa  requirements;  certification,  waivers,  etc.: 

Costa  Rica.  4041-4042 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange  et  al. — 
Common  banking  and  settlement  system,  4044-4045 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-HoUings): 
Sequestration  preview  report  for  1995  FY  transmittal  to 
Congress  and  OMB.  4232 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Engineers  Corps 

See  Navy  Department 

NOTICES 

Garnishment  of  Federal  civilian  employees  wages  for 

commercial  pay  for  debt.  4046-4047 
Meetings: 
Defense  Intelligence  Agency  Scientific  Advisory  Board. 
4045-4046 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinatinns,  etc.: 

San  Diego  Academy  of  Justice.  4101-4102 

Santos,  Miquel  A.,  M.D.,  4102-4103 

Shah.  Jayen  C.  M.D.,  4103-4104 

Education  Department 

RULES 

Postsecondary  education: 
State  student  incentive  grant  program,  4220-4223 

Employment  and  Training  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

Detroit  Job  Corps  Center.  MI.  4104-4106 
Grants  and  cooperative  agreements;  availability,  etc.: 

Job  Training  Partnership  Act — 
Migrant  and  seasonal  farmworker  programs,  4106-4112 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

4113 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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NOTICES 

Environmental  statements:  availability,  etc: 

Hanford  Site,  WA;  tank  waste  remediation  system  and 
storage  of  high-level  radioactive  waste,  4052-4058 
Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 

Oak  Ridge,  TN,  4058 
Meetings: 

Clean  coal  international  technology  transfer  program, 
4058 

National  Coal  Council,  4059 
Natural  gas  exportation  and  importation: 

Amoco  Energy  Trading  Corp.,  4059 

Kimball  Energy  Corp.,  4059 

Tenaska  Cas  Co.  et  al..  4059-4060 

Wisconsin  Gas  Co.,  4060 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Pacific  Ocean  offshore  Camp  Pendleton,  CA,  4226 

NOTICES 

Recreation  user  fees,  4047—4049 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado.  4003-4004 
Illinois.  4001-4003 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Minnesota.  4016-4019 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Metal  products  and  machinery,  4019 
NOTICES 

Air  pollutants,  hazardous;  national  emission  standards: 
Radionuclide  emissions  from  facilities  licensed  by 
Nuclear  Regulatory  Commission  and  Federal 
facilities  not  operated  by  Energy  E)epartment,  4228- 
4229 
Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  X,  4064-4065 
Drinking  water: 
Public  water  supply  supervision  program — 
Florida,  4065 
Environmental  leadership  program;  establishment,  4066- 

4067 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  4065-4066 
Weekly  receipts,  4005 
Technology  innovation  strategy  and  environmental 
technology  initiative  program  plan;  documents 
availability,  4067-4069 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  4069 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4138 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 


Federal  Aviation  Administration 

RULES 
Airspace: 
Airspace  overlying  waters  between  3  and  12  nautical 
miles  from  U.S.  coast;  warning  areas  establishment: 
correction,  3990 
Airworthiness  directives: 

McDonnell  Douglas,  3988-3990 
Airworthiness  standards: 
Special  conditions — 
Agusta  model  A109C  helicopter,  3988 
Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Anti-drug  program  for  personnel  engaged  in  specified 
aviation  activities;  correction,  3990 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Pratt  4  Whitney  models  PW4073,  PW4084,  and 
PW4088  turbofan  engines;  correction,  4140 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 
Kissimmee  Municipal  Airport,  FL,  4132—4134 
Exemption  petitions;  summary  and  disposition,  4134 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  4134 
Informal  airspace  meetings — 
Texas,  4134-4135 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Florida,  4007 

Illinois.  4007-4008 

Minnesota,  4007 

New  York,  4008-4009 

Ohio,  4008 

Washington,  4008 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

North  Carolina,  4020 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  4069-4070 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Indiana  et  al.,  4004-4007 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  bearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  4060 

CNG  Transmission  Corp.,  4060 

Great  Lakes  Gas  Transmission  Limited  Partnership  4060- 
4061 

Kentucky  West  Virginia  Gas  Co..  4061 

KN  Interstate  Gas  Transmission  Co.,  4061 

Koch  Gateway  Pipeline  Co.,  4061 

Mojave  Pipeline  Co.,  4062 

Northwest  Pipeline  Corp.,  4062 

Panhandle  Eastern  Pipe  Line  Co.,  4062 

Texas  Eastern  Transmission  Corp.,  4062-4063 

Transcontinental  Gas  Pipe  Line  Corp.,  4063-4064 

Trunkline  Gas  Co.,  4064 

Valero  Transmission,  L.P..  4064 
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Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  4070-4071 
Casualty  and  nonperformance  certificates: 

Commodore  Cruise  Line.  Inc.,  4071 

Commodore  Cruise  Line,  Inc.,  et  al.,  4071 

Neckermann  Und  Reisen,  4071 

Regency  Cruises  Inc.  et  al.,  4071 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4138 
Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  4138 
Applications,  hearings,  determinations,  etc.: 

Arvest  Bank  Group,  Inc.,  et  al.,  4071-4072 

First  Bancorporation  of  Ohio  et  al.,  4072 

First  Rainsville  Bancshares.  Inc..  et  al.,  4072-4073 

First  Union  Corp.  et  al.,  4073 

Mahaska  Investment  Co.  et  al.,  4073-4074 

Pointe  Financial  Corp.  et  al.,  4074 

Smith,  Wiley  William,  et  al.,  4074 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

NOTICES 
Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates,  4135 

Fish  and  Wildlife  Service 

NOTICES 
Meetings: 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention,  4096-4099 

Food  and  Drug  Administration 

RULES 

Color  additives: 

D&C  Violet  No.  2,  3998 
Human  drugs: 
Cold,  cough,  allergy,  bronchodilator.  and  antiasthmatic 
products  (OTC)— 
Antihistamine  products;  monograph  amendment.  4216- 
4218 
Dandruff,  seborrheic  dermatitis,  and  psoriasis  products 

(OTC);  monograph  amendment.  4000-4001 
Labeling  policy  (OTC);  interchangeable  words; 
monograph  requirement,  3998-4000 

PROPOSED  RULES 

Hazard  Analysis  Critical  Control  Point  (HACCP)  principles: 
Fish  and  fishery  products,  safe  processing  and  importing; 
procedures,  4142-4214 
Human  drugs: 
Wart  remover  products  (OTC);  monograph  amendment, 
4015-4016 
NOTICES 

Biological  products: 
Export  applications — 
UBI  HIV  1/2  PHA  (passive  hemagglutination  assay), 
4084-4085 
Committees;  establishment,  renewal,  termination,  etc.: 
Special  Studies  Relating  to  Possible  Long-Term  Health 
En^ects  of  Phenoxy  Herbicides  and  Contaminants 
Advisory  Committee,  4085 


Food  Code;  1993  recommendations  of  PHS  and  FDA; 
availability,  4085-4086 

Forest  Service 

NOTICES 

Resource  management  plans,  etc.: 
Wallowa/Grande  Ronde  River,  OR  and  WA,  4094-4095 

General  Accounting  Office       t 

NOTICES 

Meetings:  B 

Government  Auditing  Standards  Advisory  Council,  4074- 
4075 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Highgate  Springs,  VT;  border  station.  4075 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

NOTICES 

Federal  claims;  interest  rates  on  overdue  debts.  4075 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.:  ' 
Human  immunodeficiency  virus  (HIV) — 
Children,  adolescents,  and  families  demonstration 
program,  4086-4089 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  4090 
Mortgage  and  loan  insurance  programs: 

Debenture  interest  rates.  4091-4092 
Mortgagee  Review  Board;  administrative  actions.  4090-4091 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Excise  taxes: 
Gasoline  and  diesel  fuel  registration  requirements; 
correction.  4140 
Income  taxes: 
Property  contributed  to  partnership;  allocations  reflecting 
built-in  gain  or  loss;  correction.  4140 

International  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  wire  rods  from — 
Brazil.  4021-4022 
France.  4022-4023 
Welded  stainless  steel  pipe  from — 
Malaysia.  4023-4029 


VI 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Contents 


Export  trade  certificates  of  review,  4029-4030 
Applications,  hearing,  determinations,  eic.: 
Fordham  University  et  al..  4030 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Multibrand  infrared  remote  control  transmitters.  4100- 
4101 

interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  oper^ons.  4101 
Railroad  operation,  acquisition,  construction,  etc.: 

West  Central  Ohio  Port  Authority.  4101 

Justice  Department 

See  Daig  Enforcement  Administration 

Latx)r  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Butte  District,  MT;  predator  management.  4092 
Oil  and  gas  leases: 

Wyoming,  4092-4093 
Realty  actions;  sales,  leases,  etc.: 

Idaho.  4093^094 
Resource  management  plans,  etc.: 

Wallowa/Grande  Ronde  River,  OR  and  WA,  4094-4095 
Survey  plat  filings: 

Arizona.  4095-4096 
Withdrawal  and  resen'ation  of  lands: 

New  Mexico,  4096 

Mine  Safety  and  Heaith  Administration 

NOTICES 

Safety  standard  petitions: 
Martinka  Coal  Co.  et  al..  4113-4114 

Mine  Safety  and  Heaitt)  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Aricansas.  4030 
Louisiana.  4031 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Arts  in  Education  Advisory  Panel,  4117 

Arts  National  Council.  4119-4120 

Challenge  and  Advancement  Advisory  Panel.  4117-4118 

Expansion  Arts  Advisory  Panel,  4118 

Literature  Advisory  Panel.  4118-4119 

Media  Arts  Advisory  Panel,  4119 


National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Government  Open  Systems  Interconnection  Profile 

(GOSIP).  4031-4032 
Open  Document  Architecture  (ODA)  Raster  Document 

ApplicaUon  Profile  (DAP),  4032-4034 
Portable  operating  system  interface  (POSK),  4034-4037 
Laboratory  Accreditation  Program,  National  Voluntary: 
Electric  motors  energy  efficiency  testing  program.  4037- 
4038 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  4009-4012 

NOTICES 
Permits: 
Endangered  and  threatened  species.  4038 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Natchez  Trace  Parkway.  MS.  4099 
Meetings: 
Jimmy  Carter  National  Historic  Site  Advisory 

Commission,  4099 
Salt  River  Bay  National  Historical  Park  and  Ecological 
Preserve  at  St.  Croix.  VI  Commission.  4099-4100 

ftetional  Science  Foundation 

NOTICES 

Meetings: 

DOE/USGS/NSF  Continental  Scientific  Drilling  Council. 
4120 

Geosciences  Advisory  Committee,  4120 
Organization,  functions,  and  authority  delegations: 

Agency  relocation  to  Arlington.  VA.  4120 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignments  and  closures — 

Long  Beach  Naval  Hospital,  CA,  4049-4050 
Naval  Shipyard.  Puget  Sound,  WA;  Pier  D  area  dredging. 

4050 
Portsmouth  Naval  Shipyard.  ME,  et  al.;  short-term  naval 
spent  fuel  storage,  4051-4052 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  4120-4121 
Organization,  functions,  and  authority  delegations; 
Local  public  document  room  relocation  and 
establishment — 
University  of  California  at  Los  Angeles  Research 
Reactor;  West  Los  Angeles  Regional  Library.  CA; 
closing.  4121 
Applications,  hearings,  determinations,  etc.: 

Indiana  University  School  of  Medicine.  4123-4125 
Pacific  Gas  &  Electric  Co.,  4121-4123 

Office  of  tJnIted  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 
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VII 


Packers  and  Stockyards  Administration 

NOTICES 

Central  filing  system;  State  certifications: 

Oklahoma.  4021 
Stockyards;  posting  and  deposting: 

Bagley  Livestock  Exchange.  Inc..  MN.  et  al.,  4021 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Grant.  Frederick  J.,  M.D..  A.P.C..  et  al.,  4114-4117 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee.  4125-4126 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  4138-4139 

Public  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

President's  Council  on  Physical  Fitness  and  Sports;  Great 
American  Workout  participation  opportunity,  4089- 
4090 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 

Representative  payment;  selection,  payment, 
responsibilities,  and  monitoring,  3990-3996 
Railroad  UnemplojTnent  Insurance  Act: 

Normal  and  extended  benefits;  duration,  3996-3998 

Rural  Electrification  Administration 

RULES 

Electric  loans: 
Operational  controls  exemptions,  3982-3988 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  4126-4127 

Chicago  Stock  Exchange,  Inc.,  4127-4128 

Midwest  Stock  Exchange,  Inc.,  4128-4130 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  4130-4131 

Social  Security  Administration 

NOTICES 

Social  security  rulings: 
Equal  Access  to  Justice  Act;  timely  filing  for  attorney 
fees,  4080-4083 

State  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  4131—4132 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices: 
Brazil,  4135-4136 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review 
Amounts  on  deposit  for  deceased  veterans;  application, 

4136 
Individualized  tutorial  assistance;  enrollment  certification 

and  application,  4136-4137 
Notice  of  default,  4136 
Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Hazards  Advisory  Committee,  4137 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  4142-4214 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  4216-4218 

Part  IV 

Department  of  Education,  4220-4223 

PartV 

Department  of  Defense,  Corps  of  Engineers,  4226 

Part  VI 

Environmental  Protection  Agency,  4228-4229 

Part  VII 

Congressional  Budget  Office,  4232 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumutative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  sectwn  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckxuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tt>e  Code  of 
Federal  Regulations,  which  is  put)ltshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatwns  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRPart16 

Restriction  on  Importation  of  Meat 
From  Australia  and  New  Zealand 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  entitled  "Section  204  Import 
Regulations"  to  carry  out  the  voluntary 
restraint  agreements  concerning  the 
level  of  1994  meat  imports  firom 
Australia  and  New  Zealand  entered  into 
by  those  countries  with  the  United 
States  pursuant  to  section  204  of  the 
Agricultural  Act  of  1956,  as  amended. 
EFFECTIVE  DATE:  January  28, 1994.  See 
SUPPLEMENTARY  INFORMATION  for 
applicability  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Harvey,  (202)  720-«031,  Dairy, 
Livestock  and  Poultry  Division,  Foreign 
Agricultural  Service,  USDA,  room  6616 
South  Building,  Washington,  DC  20250. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  Executive  Order 
11539,  as  amended,  the  Office  of  the 
United  States  Trade  Representative  has 
negotiated  agreements  with  the 
Governments  of  Australia  and  New 
Zealand  whereby  those  countries  have 
voluntarily  agreed  to  limit  the  quantity 
of  certain  meats  exported  to  the  United 
States  during  calendar  year  1994.  The 
Secretary  of  Agriculture,  with  the 
concurrence  of  the  Secretary  of  State 
and  the  United  States  Trade 
Representative,  is  authorized  to  carry 
out  such  agreements  and  to  implement 
such  action. 

Presently.  7  CFR  part  16.  subpart  A 
entitled  "Section  204  Import 
Regulations"  contains  provisions 
governing  the  entry  or  withdrawal  from 


warehouse  of  certain  meats  imported 
from  Australia  and  New  Zealand  during 
calendar  year  1993.  This  rule  amends 
subpart  A  to  delete  the  provisions 
relating  to  Australia  and  New  Zealand 
for  calendar  year  1993  which  no  longer 
are  in  effect  and  inserts  new  provisions 
to  carry  out  the  voluntary  agreements 
entered  into  by  Australia  and  New 
Zealand  with  the  United  States  for 
calendar  year  1994. 

The  definition  of  meat  in  the 
regulations  encompasses  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTS)  items  which  are  the 
subject  of  the  voluntary  agreements  with 
Australia  and  New  Zealand.  In  order  to 
prevent  circumvention  of  the  import 
limitations,  the  deHnition  also  includes 
meat  that  would  fall  within  such 
definition  but  for  processing  in  Foreign- 
Trade  Zones,  territories,  or  possessions 
of  the  United  States.  In  addition,  the 
regulations  impose  transshipment 
restrictions  which  prevent  the  entry  or 
withdrawal  from  warehouse  for 
consumption  of  meat  from  Australia  and 
New  Zealand  unless  exported  from 
those  countries  as  direct  shipments  or 
on  through  bills  of  lading  or,  if 
processed  in  Foreign-Trade  Zones, 
territories  or  possessions  of  the  United 
States,  shipped  as  direct  shipments  or 
on  through  bills  of  lading  from  such 
areas. 

Applicability  Date 

Meat  released  under  the  provisions  of 
sections  448(b)  and  484(a)(1)(A)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1448(b) 
(immediate  delivery),  and  19  U.S.C 
1484(a)(1)(A)  (entry)),  prior  to  January 
28,  1994,  shall  not  be  denied  entry. 

This  action  has  been  determined  to 
involve  foreign  affairs  functions  of  the 
United  States.  Therefore,  this  regulation 
falls  within  the  foreign  affairs  exception 
to  Executive  Order  12291  and  the 
provisions  of  5  U.S.C  553  with  respect 
to  proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  rule  since  the 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply. 

List  of  Subjects  in  7  CFR  Part  16 

Imports,  Meat  and  meat  products. 

Accordingly,  the  regulations  at  7  CFR 
part  16,  subpart  A  entitled  "Section  204 
Import  Regulations"  are  amended  to 
read  as  follows: 
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PART  16-LIMITATION  ON  IMPORTS 
OF  MEAT 

1.  The  authority  citation  for  part  16  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  2253  note,  7  U.S.C 
1854.  and  E.O.  11539  (35  PR  10733),  as 
amended  by  E.O.  12138  (45  PR  989). 

2.  Section  16.4  is  revised  to  read  as 
follows: 

§  16.4    Transshipment  restrictions. 

During  calendar  year  1994,  no  meat  of 
Australian  or  New  Zealand  origin  may 
be  entered  or  withdrawn  from 
warehouse  for  consumption  in  the 
United  States  unless  (a)  it  is  exported 
into  the  Customs  Territory  of  the  United 
States  as  a  direct  shipment  or  on  a 
through  bill  of  lading  from  the  country 
of  origin  or,  (b)  if  processed  in  Foreign- 
Trade  Zones,  territories,  or  possessions 
of  the  United  States,  it  is  exported  into 
the  Customs  Territory  of  the  United 
States  as  a  direct  shipment  on  a  through 
bill  of  lading  from  the  Foreign-Trade 
Zone,  territory  or  possession  of  the 
United  States  in  which  it  was  processed. 

3.  Section  16.5  is  revised  to  read  as 
follows: 

§  16.5    Ouantiative  restrictions. 

(a)  Import  from  Australia.  During 
calendar  year  1994,  no  more  than  664.9 
million  pounds  of  meat  in  Harmonized 
Tariff  Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.40,  0202.20.60, 
0202.30.40,  0202.30.60,  0204.21.00, 
0204.22.40.  0204.23.40,  0204.41.00. 
0204.42.40,  0204.43.40.  or  0204.50.00 
may  be  entered  or  withdrawn  from 
warehouse  for  consumption  in  the 
United  States,  whether  shipped  directly 
or  indirectly  from  Australia  to  the 
United  States. 

(b)  Imports  from  New  Zealand.  During 
calendar  year  1994,  no  more  than  406.6 
million  pounds  of  meat  exported  from 
New  Zealand  in  the  form  in  which  it 
would  fall  within  the  definition  of  meat 
in  Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40,  0201.20.60,  0201.30.40. 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60,  0202.30.40,  0202.30.60, 
0204.21.00,  0204.22.40.  0204.23.40. 
0204.41.00.  0204.42.40.  0204.43.40.  or 
0204.50.00  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States. 
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whether  shipped  directly  or  indirectly 
from  New  Zealand  to  the  United  States. 

Issued  at  Washington.  DC  this  18th  day  of 
January  1994. 
Mike  Espy, 

Secretary  of  Agriculture. 
(FR  Doc.  94-1903  Filed  1-27-94;  8:45  am) 

ULUNQ  CODE  3410-10-M 


Rural  Electrification  Administration 

7  CFR  Parts  1710  and  1717 

Exemptions  of  PEA  Operational 
Controls 

AGENCY:  Rural  Electrification 

Administration,  USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  Pursuant  to  recent 
amendment  of  section  306E  of  the  Rural 
Electrification  Act,  the  Rural 
Electrification  Administration  (REA) 
hereby  amends  its  regulations  governing 
policies  and  requirements  with  respect 
to  controls  and  approvals  of  borrower 
operations  and  the  granting  of  lien 
accommodations  and  subordinations. 
These  changes  apply  to  electric 
borrowers  whose  net  worth  exceeds  110 
percent  of  the  outstanding  balance  of 
loans  made  or  guaranteed  to  them  by 
REa. 

DATES:  This  rule  is  effective  on  January 
28.  1994.  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  April  28. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  F.  Lamont  Heppe. 
Jr.,  Deputy  Director,  Program  Support 
Staff,  U.S.  Department  of  Agriculture, 
Rural  Electrification  Admini.strafion. 
room  2234-S,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  20250-1500.  REA 
requires  a  signed  original  and  3  copies 
of  all  comments  (7  CFR  1700.30  (e)). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  Cockey.  Deputy  Assistant 
Administrator — Electric.  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
4037-S,  14th  Street  &  Independence 
Avenue  SW..  Washington.  DC  20250- 
1500.  Telephone:  202-720-9547. 
SUPPLEMENTARY  INFORMATION:  This 
regulatory  action  is  issued  in 
conformance  with  Executive  Order 
12866.  Regulatory  Planning  and  Review. 
The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq] 


does  not  apply  to  this  rule.  The 
Administrator  of  REA  has  determined 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment.  This  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order.  This 
rule  has  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  This 
rule:  (1)  Will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule;  (2)  Will  not  have 
any  retroactive  effect;  and  (3)  Will  not 
require  administrative  proceedings 
before  any  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 
The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdens  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
under  control  numbers  0572-0017, 
0572-0032. and  0572-0103. 

Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  tTie  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  room 
3201.  NEOB.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

Background 

Section  306E  of  the  Rural 
Electrification  Act  of  1936  (RE  Act.)  wns 
amended  on  December  17.  1993.  by 
Public  Law  103-201.  As  amended,  the 
section  directs  the  Administrator  to 
issue  interim  final  regulations  to 
minimize  approval  rights,  requirements, 
restrictions,  and  prohibitions  imposed 
on  the  operations  of  electric  borrowers 


whose  net  worth  exceeds  110  percent  of 
the  outstanding  loans  made  or 
guaranteed  to  the  borrower  by  REA.  The 
section  also  directs  the  Administrator, 
when  requested  by  a  private  lender 
providing  financing  for  capital 
investments  by  such  borrowers,  to  offer, 
without  delay,  to  share  the 
government's  lien  on  the  borrowers' 
systems  or  subordinate  the 
government's  lien  on  the  property 
financed  by  the  private  lender. 

In  issuing  the  regulations,  the 
Administrator  is  authorized  to  establish 
requirements,  guided  by  the  practices  of 
private  lenders  with  respect  to  similar 
credit  risks,  to  ensure  that  the  security 
for  loans  made  or  guaranteed  by  REA  is 
reasonably  adequate.  REA  understands 
this  to  mean  that  it  may  consider  the 
practices  of  private  lenders  in  general, 
and  not  just  those  that  have  lent  or  are 
currently  lending  to  REA  borrowers.  If 
the  regulations  are  not  issued  within 
180  days  of  enactment  of  section  306E. 
the  Administrator  may  not,  until  the 
regulations  are  issued,  require  prior 
approval  of,  or  establish  any 
requirement,  restriction,  or  prohibition, 
with  respect  to  the  operations  of  any 
electric  borrower  that  meets  the  110 
percent  ratio.  Nothing  in  section  306E 
limits  the  authority  of  the  Administrator 
to  establish  terms  and  conditions  on  the 
use  of  funds  from  loans  made  or 
guaranteed  by  REA,  or  to  take  other 
actions  specifically  authorized  by  law. 

Section  1710.7  added  by  this  rule 
addresses  the  application  of  section 
306E  of  the  RE  Act  to  REA  operational 
controls  that  apply  in  general  to  REA 
borrowers  or  specifically  to  REA  loans 
and  loan  guarantees.  The  application  of 
section  306E  to  lien  accommodations 
and  subordinations  is  set  forth  in  new 
sections  7  CFR  1717.860  and  1717.904. 

Section  J  7 10.7 — Exemptions  of  REA 
Operational  Controls  Under  Section 
306E  of  the  RE  Act 

This  section  sets  forth  the  policy 
established  by  section  306E  of  the  RE 
Act  regarding  REA  operational  controls 
applied  to  borrowers  that  meet  the  110 
percent  net  worth  ratio;  the  procedures 
for  determining  whether  a  borrower 
meets  the  110,  percent  ratio;  and  the 
specific  operational  controls  that  are  or 
are  not  exempted  for  such  borrowers. 

Borrowers'  net  worth  to  REA  debt 
ratios  will  be  determined  each  year 
based  on  data  as  of  December  31.  and 
borrowers  will  be  notified  in  writing  of 
their  respective  ratios  by  May  1  of  each 
year.  If  a  borrower's  net  worth  falls 
below  110  percent  or  if  the  borrower 
defaults  on  any  requirement  of  its 
mortgage,  loan  contract,  or  any  other 
agreement  with  REA  that  has  not  been 
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exempted  by  REA,  REA  may  reimpose 
exempted  operational  controls  by 
informing  the  borrower  in  writing. 

In  calculating  net  worth,  deferred 
current  period  expenses  properly 
recordable  in  accounts  182.2  and  182.3 
will  be  subtracted  from  total  margins 
and  equities.  This  is  the  same  procedure 
followed  in  7  CFR  part  1717,  subpart  R 
to  determine  whether  a  borrower  has 
sufficient  net  worth  to  qualify  for 
advance  approval  of  a  lien 
accommodation.  It  is  intended  to 
prevent  net  worth  from  being  overstated 
by  the  amount  of  deferred  current 
period  expenses.  The  accounting  data 
used  will  be  based  on  REA's  system  of 
accounts  set  forth  in  7  CFR  part  1767. 
Since  sinking  fund  depreciation  is  not 
approved  under  part  1767,  net  worth  for 
borrowers  using  sinking  fund 
depreciation  will  be  calculated  as  if  the 
borrower  had  been  using  straight  line 
depreciation. 

Paragraph  (c)  of  §  1710.7  hsts  13 
operational  controls  contained  in  the 
R£A  mortgage  or  loan  contract  that  are 
exempted  for  borrowers  that  meet  the 
110  percent  ratio.  These  include,  for 
example:  The  ftquirement  that 
extensions  and  additions  to  the 
borrower's  electric  system  Hnanced  by 
the  borrower's  own  funds  be  included 
in  an  REA-approved  construction  work 
plan;  requirements  on  contract  bidding 
procedures  if  no  REA  loan  funds  are 
involved;  REA  approval  of  construction, 
engineering,  and  architectural  contracts, 
and  the  use  of  REA  standard  forms  of 
contracts  if  no  REA  loan  funds  are 
involved;  higher  maximum  limits  on 
plant  additions  that  may  be  made 
without  REA  approval  if  no  REA  loan 
funds  are  involved;  higher  maximum 
limits  on  the  sale  of  electric  power  and 
energy  to  ultimate  consumers  without 
REA  approval;  higher  maximum  limits 
on  the  voluntary  sale,  lease  or  transfer 
of  any  capital  asset,  without  REA 
approval,  in  exchange  for  fair  market 
value;  and  REA  approval  of  the 
selection  of  a  borrower's  manager, 
provided  that  the  borrower  is  not  in 
default. 

Two  of  the  13  exempted  operational 
controls  are  also  exempted  for  all  other 
borrowers.  These  are  the  requirement  to 
obtain  REA  approval  of  the  purchase  of 
data  processing  equipment  and  system 
control  equipment  (except  when  REA 
loan  funds  are  used),  and  the 
requirement  that  distribution  borrowers 
notify  REA  in  vmting  of  proposed 
changes  in  electric  rates  90  days  prior  to 
the  effective  date  of  such  rates.  The 
required  notification  period  has  been 
changed  to  30  days. 

Although  the  rule  exempts  REA 
approval  of  the  selection  of  a  manager 


for  borrowers  that  meet  the  110  percent 
test  and  are  not  in  default,  REA  wishes 
to  emphasize  again  the  critical 
importance  of  the  selection  of  fully 
qualified  and  capable  managers.  It  is  the 
most  important  of  a  board  of  director's 
responsibilities.  REA  will  shortly  be 
issuing  new  guidelines  on  manager 
selection. 

For  the  convenience  of  the  public, 
paragraph  (d)  of  §  1710.7  lists  examples 
of  the  operational  controls  and 
requirements  that  are  not  exempted.  The 
controls  and  requirements  not  exempted 
fall  into  two  categories:  (1) 
Requirements  and  operational  controls 
that  are  necessary  to  ensure  that  the 
security  for  loans  made  or  guaranteed  by 
REA  is  reasonably  adequate  and  that  the 
loans  will  be  repaid,  or  to  accomplish 
other  fundamental  purposes  of  the  RE 
Act,  and  (2)  requirements  imposed  on 
REA  or  on  borrowers  by  law. 

The  nonexempted  controls  and 
requirements  include,  for  example,  area 
coverage  requirements;  following  REA 
construction  standards  and  listed 
materials;  certain  borrowers  having  to 
maintain  a  power  requirements  study  on 
an  ongoing  basis;  the  maintenance  of 
minimum  levels  for  the  Times  Interest 
Earned  Ratio  and  Debt  Service  Coverage 
ratio;  REA  approval  of  certain 
retirements  of  capital  credits;  controls 
on  borrower  investments;  certain 
borrowers  having  to  maintain  an  equity 
development  plan;  requirements  on 
maintenance  and  repair  of  the 
mortgaged  property;  and  REA 
accounting  and  auditing  requirements. 
These  requirements  and  controls  are 
believed  to  be  reasonable  in  comparison 
with  requirements  imposed  by  private 
lenders  on  customers  presenting  similar 
credit  risks. 

Paragraph  (e)  of  §  1710.7  authorizes 
REA  to  reinstate  exempted  controls  and 
requirements  if  the  borrower  is  in 
default  on  any  requirement  of  its 
mortgage,  loan  contract  with  REA,  or 
any  other  agreement  with  REA  that  has 
not  been  exempted.  REA  will  notify  the 
borrower  in  writing  of  the 
reinstatement,  and  it  will  remain  in 
effect  until  REA  determines  that  it  is  no 
longer  needed  to  help  ensure  loan 
security. 

Paragraph  (f)  is  intended  to  make  it 
clear  that  if  controls  are  reinstated 
because  the  borrower  defaults  or  its  net 
worth  drops  below  110  percent  of 
outstanding  REA  debt,  the  controls  and 
approval  rights  will  apply  to  all 
applicable  subsequent  actions  by  the 
borrower,  including  REA  approval  of 
amendments  to  contracts  entered  into 
by  the  borrower  while  it  was  exempt 
from  controls. 


Section  1717.860— Lien 
Accommodations  and  Subordinations 
Under  Section  306E  of  the  RE  Act 

Section  1717.860  promulgates  the 
requirements  of  section  306E  of  the  RE 
Act  as  they  relate  to  hen 
accommodations  and  subordinations.  In 
determining  which  borrowers  qualify 
under  the  110  percent  net  worth  to  REA 
debt  criterion,  the  same  calculations  and 
procedures  are  used  as  in  §  1710.7. 
except  that  the  determination  is  made  at 
the  time  of  an  application  for  a  lien 
accommodation  or  subordination  and 
there  is  no  annual  notice  to  borrowers. 

Paragraph  (c)  of  §  1717.860  establishes 
that  REA  will  expeditiously  approve  a 
lien  accommodation  or  subordination 
for  financing  of  capital  investments  by 
borrowers  that  meet  the  110  percent 
test,  if  the  borrower  is  in  compliance 
with  all  requirements  of  its  mortgage, 
loan  contract  with  REA,  and  any  other 
agreement  with  REA  that  have  not  been 
exempted  pursuant  to  REA  regulations, 
and  if  the  security,  including  assurance 
of  repayment,  of  loans  made  or 
guaranteed  by  REA  will  remain 
reasonably  adequate.  The  paragraph  also 
lists  the  information  that  must  be 
included  in  the  application  for  the  lien 
accommodation  or  subordination. 

Paragraph  (d)  of  §  1 71 7.860  expands 
the  circumstances  under  which  a  lien 
subordination  may  be  obtained  for 
investments  in  niral  development  and 
other  non-electric  utility  endeavors  in 
the  case  of  borrowers  that  meet  the  110 
percent  test.  It  provides  that  a  borrower 
that  meets  the  110  percent  test  is 
eligible  for  a  lien  subordination  on  the 
specific  assets  financed  by  a  loan  made 
directly  to  the  borrower  for  rural 
development  or  other  non-electric 
utility  purposes,  provided  that  the 
outstanding  balance  of  all  such  loans 
lien  subordinated  under  paragraph  (d). 
after  taking  into  considaration  the  effect 
of  the  new  loan,  does  not  exceed  15 
percent  of  the  borrower's  net  worth  and 
the  security,  including  assurance  of 
repayment,  of  loans  made  or  guaranteed 
by  REA  will  remain  reasonably  adequate 
after  granting  the  lien  subordination. 
While  the  rule  grants  this  additional 
latitude  to  borrowers  that  meet  the  110 
percent  te.st.  REA  continues  to  urge  all 
borrowers  to  use  separate  subsidiaries 
when  making  investments  in  rural 
development  or  other  non-electric 
utility  endeavors. 

Investments  lien  subordinated  under 
paragraph  (d)  will  be  included  among 
those  investments  subject  to  the  15 
percent  of  total  utility  plant  limitation 
set  forth  in  7  CFR  1717.654(b)(1).  and 
granting  of  the  lien  subordination  will 
not  constitute  approval  of  the 
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investment  under  7  CFR  part  1717 
subpart  N. 

Paragraph  (e)  of  §  1717.860  exempts 
borrowers  that  meet  the  110  percent  test 
from  the  requirement  of  §  1717.856(d) 
that  they  submit  an  equity  development 
plan  with  their  application  for  a  lien 
accommodation  or  subordination  if  the 
ratio  of  their  equity  to  total  assets  is 
below  a  specified  level. 

Finally,  paragraphs  (a)(l)(ii)  and 
(b)(l)(ii)(A)  of  §  1717.852  are  amended 
to  make  it  clear  that  programs  of 
demand  side  management  and  energy 
conservation,  and  on-grid  and  off-grid 
renewable  energy  systems  are  eligible 
for  lien  accommodations  and 
subordinations. 

Section  1717.904 — Exemptions 
Pursuant  to  Section  306E  of  the  BE  Act 

This  new  section  establishes  policies 
and  procedures,  consistent  with  those  in 
§  1710.7  and  1717.860,  for  lien 
accommodations  for  supplemental 
concurrent  loans  made  to  borrowers  that 
meet  the  110  percent  test. 

For  the  reasons  stated.  7  CFR  chapter 
XVII.  parts  1710  and  1717  are  amended 
as  follows: 

PART  1710— GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950b;  Delegation 
of  Authority  by  the  Secretary  of  Agriculture. 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development.  7  CFR  2.72.  unless 
otherwise  noted. 

2.  Subpart  A  of  part  1710  is  amended 
by  adding  the  following  section  to  read 
as  follows: 

§  1710.7    Exemptions  of  REA  operational 
controls  under  section  306E  of  the  RE  Act 

(a)  General  policy.  (1)  Section  306E  of 
the  RE  Act  directs  the  Administrator  to 
issue  interim  final  regulations  to 
minimize  approval  rights,  requirements, 
restrictions,  and  prohibitions  imposed 
on  the  operations  of  electric  borrowers 
whose  net  worth  exceeds  110  percent  of 
the  outstanding  loans  made  or 
guaranteed  to  tiie  borrower  by  REA.  The 
section  also  directs  the  Administrator, 
when  requested  by  a  private  lender 
providing  Hnancing  for  capital 
investments  by  such  borrowers,  to  offer, 
without  delay,  to  share  the 
governments  lien  on  the  borrowers' 
systems  or  subordinate  the 
government's  lien  on  the  property 
financed  by  the  private  lender. 

(2)  In  issuing  tne  regulations,  the 
Administrator  is  authorized  to  establish 


requirements,  guided  by  the  practices  of 
private  lenders  with  respect  to  similar 
credit  risks,  to  ensure  that  the  security, 
including  the  assurance  of  repayment, 
for  loans  made  or  guaranteed  by  REA 
will  remain  reasonably  adequate.  If  the 
regulations  are  not  issued  within  180 
days  of  enactment  of  section  306E,  the 
Administrator  may  not,  until  the 
regulations  are  issued,  require  prior 
approval  of,  or  establish  any 
requirement,  restriction,  or  prohibition, 
with  respect  to  the  operations  of  any 
electric  borrower  that  meets  the  110 
percent  ratio. 

(3)  Nothing  in  section  306E  limits  the 
authority  of  the  Administrator  to 
establish  terms  and  conditions  on  the 
use  of  funds  from  loans  made  or 
guaranteed  by  REA,  to  establish  loan 
feasibility  criteria  and  other 
requirements  for  the  approval  of  REA 
loans  or  loan  guarantees,  such  as  those 
set  forth  in  this  part,  or  to  take  any  other 
action  specifically  authorized  by  law. 

(4)  This  section  addresses  the 
application  of  section  306E  of  the  RE 
Act  to  REA  operational  controls  and 
other  requirements  that  apply  in  general 
to  REA  borrowers.  The  application  of 
section  306E  to  lien  accommodations 
and  subordinations  is  set  forth  in  7  CFR 
1717.860  and  1717.904. 

(5)  The  exemptions  granted  by  this 
section.  7  CFR  1717.860,  and  7  CFR 
1717.904  apply  only  to  REA  controls 
and  approval  rights.  They  do  not  affect 
the  controls  and  approval  rights  of  other 
co-mortgagees  under  the  REA  mortgage. 

(b)  Determination  of  ratio.  The 
following  principles  and  procedures 
will  apply  to  the  calculation  of  net 
worth  as  a  ratio,  expressed  as  a  percent, 
to  the  outstanding  balance  of  all  loans 
made  or  guaranteed  to  the  borrower  by 
REA,  hereinafter  called  the  borrower's 
"net  worth  to  REA  debt  ratio",  or  simply 
"the  ratio": 

(1)  For  purposes  of  determining 
whether  a  borrower  is  exempt  from 
approvals,  requirements,  restrictions,  or 
prohibitions  imposed  by  REA  with 
respect  to  borrower  operations,  i.e.. 
"operational  controls,"  the  ratio 
normally  will  be  based  on  data  as  of 
December  31.  Net  worth  will  be  based 
on  the  year-end  financial  and  statistical 
reports  submitted  by  borrowers  to  REA, 
and  outstanding  loans  made  or 
guaranteed  by  REA  will  be  based  on 
REA's  records.  The  financial  and 
statistical  reports  (Form  7  for 
distribution  borrowers  and  Form  12a  for 
power  supply  borrowers)  are  subject  to 
REA  review  and  revision,  and  they  must 
comply  with  REA's  system  of  accounts 
and  accounting  principles  set  forth  in  7 
CFR  part  1767.  Since  sinking  fund 
depreciation  is  not  approved  under  part 


1767,  net  worth  for  borrowers  using 
sinking  fund  depreciation  will  be 
calculated  as  if  the  borrower  had  been 
using  straight  line  depreciation; 

(2)  Net  worth  will  be  calculated  by 
taking  total  margins  and  equities  (Line 
33  of  Fart  C  of  REA  Form  7  for 
distribution  borrowers,  or  Line  34  of 
Section  B  of  REA  Form  12a  for  power 
supply  borrowers)  and  subtracting 
assets  properly  recordable  in  account 

182.2,  Unrecovered  Plant  and 
Regulatory  Study  Costs,  and  account 

182.3,  Other  Regulatory  Assets,  as 
defined  in  7  CFR  part  1767;  and 

(3)  By  no  later  tnan  May  1  of  each 
year,  REA  will  notify  each  borrower  in 
writing  of  its  ratio  as  of  December  31  of 
the  preceding  year.  If  a  borrower's  net 
worth  to  REA  debt  ratio  exceeds  110 
percent  based  on  the  year-end  data,  the 
borrower  will  be  exempt  from  the 
operational  controls  exempted  under 
paragraph  (c)  of  this  section  until 
subsequently  notified  in  writing  by  REA 
that  it  is  no  longer  exempt. 

(c)  Borrower  operations  exempted 
from  BEA  controls.  Borrowers  who  are 
notified  by  REA  in  writing  that  their  net 
worth  to  REA  debt  ratio  exceeds  110 
percent  are  exempted  from  the 
operational  controls  of  the  REA 
mortgage  and  loan  contract  listed  in  this 
paragraph.  These  controls,  which  are 
implemented  through  REA  regulations 
and  other  documents,  are  as  follows: 

(1)  Requirement  that  extensions  or 
additions  to  the  borrower's  electric 
utility  system  financed  by  the 
borrower's  owti  funds,  as  defined  in  7 
CFR  1717.652,  be  included  in  an  REA- 
approved  construction  work  plan.  This 
exemption  does  not  apply  to  extensions 
or  additions  financed  by  loans  made  or 
guaranteed  by  REA  or  by  loans  for 
which  REA  has  granted  a  lien 
accommodation  or  subordination; 

(2)  Requirements  on  contract  bidding 
procedures,  as  set  forth  in  §  1710.120 
and  other  REA  regulations,  except  when 
the  construction  is  funded  directly  or 
through  reimbursements  from  loans 
made  or  guaranteed  by  REA; 

(3)  REA  approval  of  construction 
contracts  and  engineering  and 
architectural  service  contracts,  and  use 
of  REA  standard  forms  of  contracts,  as 
set  forth  in  §  1710.120  and  other  REA 
regulations,  except  when  the 
construction  is  fiinded  directly  or 
through  reimbursements  from  loans 
made  or  guaranteed  by  REA.  To  be 
eligible  for  exemption  of  REA  approval 
rights,  here  and  elsewhere  in  this 
paragraph  (c),  the  contracts  must  not 
contain  any  provisions  that  prohibit  or 
restrict  the  assignment  of  the  contracts 
to  the  government  upon  the  exercise  by 
REA  of  its  remedies  under  security 
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instruments  securing  loans  made  or 
guaranteed  by  KEA.  Throughout  this 
section,  REA  approval  of  contracts  also 
includes  REA  approval  of  contract 
amendments  and  renewals; 

(4)  REA  approval  of  the  borrower's 
use  of  general  funds,  as  defined  as  "own 
funds"  in  7  CFR  1717.652.  for  plant 
extensions  or  additions  or  other 
investments  in  the  borrower's  electric 
utility  system,  provided  that  the  funds 
will  not  be  reimbursed  with  funds  from 
a  loan  made  or  guaranteed  by  REA,  and: 

(i)  The  plant  addition  will  not  provide 
direct  service  to  any  ultimate  consumer 
having  an  anticipated  or  contract 
kilowatt-hour  (kWh)  or  maximum 
kilowatt  (kW)  demand  in  any  year  that 
exceeds  25  percent  of  the  borrower's 
total  kWh  sales  or  maximum  kW 
demand  recorded  during  the  previous 
calendar  year;  or 

(ii)  If  the  investment  is  for  the 
addition  or  substantial  reconstruction  of 
generation  capacity,  the  borrower  is  a 
power  supply  borrower  and  the  addition 
or  substantial  reconstruction  of  capacity 
will  not  exceed  25  megawatts.  The 
exemption  under  this  paragraph  (ii) 
does  not  apply  to  distribution 
borrowers; 

(5)  REA  approval  of  contracts  for  the 
sale  of  electric  power  and  energy  to 
ultimate  consumers  except  when  the 
kWh  sales  or  maximum  kW  demand 
covered  by  the  contract  is  for  an  amount 
in  any  year  that  exceeds  25  percent  of 
the  borrower's  total  kWh  sales  or 
maximum  kVV  demand  during  the 
previous  calendar  year; 

(6)  REA  approval  of  power  purchase 
contracts  with  suppliers  that  do  not 
receive  financial  assistance  from  REA, 
provided  that  the  contract  is  for  a  period 
of  not  more  than  1  year  and  the  kWh 
amount  of  energy  or  maximum  kW 
capacity  to  be  purchased  under  the 
contract  does  not  exceed  25  percent  of 
the  total  kWh  amount  of  energy 
purchased  and/or  generated  by  the 
borrower,  or  maximum  kW  demand  of 
the  borrower,  during  the  previous 
calendar  year; 

(7)  REA  approval  of  transmission, 
interconnection,  and  power  pooling 
contracts  that  cover  a  period  of  one  year 
or  less; 

(8)  REA  approval  of  contracts  for  the 
operation  and  management  and/or 
maintenance  of  a  borrower's  system, 
provided  that  the  contract  does  not 
cover  all  or  substantially  all  of  the 
borrower's  system; 

(9)  REA  approval  of  the  voluntary 
sale,  lease  or  transfer  by  the  borrower  of 
any  capital  asset  in  exchange  for  fair 
market  value  if: 

(i)  The  borrower  is  not  in  default 
under  its  mortgage.  loan  contract  with 


REA,  or  any  other  agreement  with  REA. 
(As  used  in  this  section,  the  term  default 
includes  defaults  declared  by  the 
mortgagee  as  well  as  events  that  have 
occurred  and  are  continuing,  which, 
with  notice  or  lapse  of  time  and  notice, 
would  become  events  of  default.); 

(ii)  The  proceeds  of  such  sale,  lease  or 
transfer  are  applied  as  required  by  the 
REA  mortgage; 

(iii)  The  value  of  the  capital  asset  is 
less  than  5  percent  of  net  utility  plant 
and  the  aggregate  value  of  capital  assets 
sold,  leased  or  transferred  in  any  12- 
month  period  is  less  than  10  percent  of 
net  utility  plant;  and 

(iv)  If  the  borrower  has  an  REA- 
approved  wholesale  power  contract 
with  a  power  supply  borrower  (seller), 
the  circumstances  of  the  sale,  lease  or 
transfer  of  capital  assets  conform  with 
the  conditions  in  such  contract  under 
which  the  seller  may  not  withhold  its 
consent  to  the  sale,  lease  or  transfer.  The 
exemption  of  REA  approval  rights  under 
this  paragraph  (c)(9)  applies  only  to 
voluntary  sales,  leases,  and  transfers, 
and  does  not  affect  REA's  right  under 
section  7  of  the  RE  Act  to  approve  other 
dispositions  of  property  by  the 
borrower; 

(10)  REA  approval  of  the  selection  of 
a  borrower's  manager,  provided  that  the 
borrower  is  not  in  default  under  its 
mortgage,  loan  contract  with  REA.  or 
any  other  agreement  with  REA.  Nothing 
herein  shall  limit  the  right  of  REA  under 
the  mortgage  to  request  termination  of 
the  employment  of  a  manager  in  the 
event  of  a  default  by  the  borrower; 

(11)  REA  approval,  as  set  forth  in  the 
loan  contract,  of  a  borrower's  selection 
of  a  bank  in  which  funds  of  the 
borrower  are  or  will  be  deposited, 
provided  that  the  borrower  is  not  in 
default  under  its  mortgage,  loan  contract 
with  REA,  or  any  other  agreement  with 
REA.  The  requirement  that  such  bank 
must  be  a  member  of  the  Federal 
Deposit  Insurance  Corporation  is  not 
exempted; 

(12)  REA  approval  of  the  purchase  of 
data  processing  equipment  and  system 
control  equipment,  except  when  funds 
for  the  equipment,  including 
reimbursements,  derive  from  loans 
made  or  guaranteed  by  REA.  This 
exemption,  as  well  as  that  set  forth  in 
paragraph  (c)(13)  of  this  section,  also 
applies  to  all  other  borrowers,  i.e..  those 
that  do  not  meet  the  110  percent  equity 
ratio;  and 

(13)  Requirement  that  distribution 
borrowers  notify  REA  in  writing  of 
proposed  changes  in  electric  rates  90 
days  prior  to  the  effective  date  of  such 
rates.  Instead,  the  required  notification 
period  shall  be  30  days. 


(d)  REA  requirements  and  operational 
controls  not  exempted.  All  requirements 
and  operational  controls  contained  in 
the  REA  mortgage  and  loan  contract,  or 
otherwise  imposed  on  borrowers 
pursuant  to  statute  or  regulation,  that 
are  not  specifically  listed  in  paragraph 
(c)  of  this  section  are  not  exempted  and 
shall  continue  to  apply  according  to 
their  terms.  Examples  of  such 
requirements  and  controls  not  exempted 
are  listed  in  this  paragraph  for  the 
convenience  of  the  public.  This  list  is 
not  exhaustive,  and  the  absence  of  a 
requirement  or  control  from  this  list  in 
no  way  means  that  the  requirement  or 
control  has  been  exempted: 

(1)  Requirements  and  o(>erational 
controls  contained  in  the  REA  mortgage 
or  loan  contract  that  are  necessary  to 
ensure  that  the  security  for  loans  made 
or  guaranteed  by  REA  is  reasonably 
adequate  and  that  the  loans  will  be 
repaid,  or  to  accomplish  other 
fundamental  purposes  of  the  RE  Act. 
Some  of  these  also  represent  terms  and 
conditions  with  respect  to  the  use  by 
borrowers  of  the  proceeds  of  loans  made 
or  guaranteed  by  REA.  Together,  these 
controls  include,  but  are  not  limited  to. 
the  following: 

(i)  Area  coverage  requirements  set 
forth  in  the  loan  contract  and  in 
§1710.103; 

(ii)  Requirement  that  certain 
borrowers  maintain,  on  an  ongoing 
basis,  a  power  requirements  study  and 
a  power  requirements  study  work  plan, 
as  set  forth  in  §  1710.201  and 
§1710.202; 

(iii)  Requirement  that  borrowers 
follow  REA  construction  standards  and 
use  REA  accepted  materials,  as  set  forth 
in  7  CFR  1710.41,  7  CFR  1710.45.  and 
7  CFR  part  1728; 

(iv)  Requirement  that  borrowers 
maintain,  on  an  ongoing  basis,  a  long- 
range  engineering  plan  and  a 
construction  work  plan,  as  set  forth  in 
§  1710.250(b); 

(v)  Requirement  that  borrowers  set 
rates  for  electric  service  sufficient  to 
maintain  certain  levels  for  the  Times 
Interest  Earned  Ratio  and  Debt  Service 
Coverage  ratio,  as  set  forth  in 
§1710.114; 

(vi)  Requirement  that  certain 
borrowers  maintain  an  equity 
development  plan,  as  set  forth  in 
§1710.116; 

(vii)  REA  approval  of  retirements  of 
capital  credits  in  excess  of  amounts 
specifically  authorized  in  the  mortgage; 

(viii)  REA  approval  of  borrower 
investments,  loans,  guarantees,  and 
other  obligations  under  7  CFR  Part  1717, 
subpart  N; 

(ix)  REA  requirements  on  accounting, 
auditing,  irregularities,  financial 
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reporting,  and  access  to  books  and 
records; 

(x)  Requirement  that  borrowers  record 
Lhe  mortgage  and  mortgage 
amendments; 

(xi)  Requirement  that  the  mortgagor 
maintain  and  preserve  the  priority  lien 
of  the  mortgage  and  defend  title  to  the 
mortgaged  property; 

(xii)  Requirements  on  maintenance 
and  repair  of  the  mortgaged  property; 

(xiii)  Requirements  on  insurance  of 
the  mortgaged  property;  and 

(xiv)  ReA  approval  of  borrower 
mergers  and  consolidations;  and 

(2)  Requirements  imposed  on 
borrowers  pursuant  to  statute  or 
regulation  and  not  speciHcally 
exempted  by  paragraph  (c)  of  this 
section.  See,  for  example,  §§  1710.122 
through  1710.127. 

(e)  Rescission  of  exemptions  if 
borrower  defaults.  If  a  borrower  is  in 
default  with  respect  to  any  requirement 
of  its  mortgage,  loan  contract  with  R£A. 
or  any  other  agreement  with  REA  that 
has  not  been  exempted  pursuant  to 
paragraph  (c)  of  this  section  or  other 
REA  regulations,  upon  written  notice  to 
the  borrower  REA  may  rescind  all  or 
any  part  of  the  exemptions  granted 
pursuant  to  said  regulations.  The 
reinstated  requirements  and  controls 
will  remain  in  effect  until  REA 
determines  that  they  are  no  longer 
needed  to  help  ensure  that  the  security, 
including  the  assurance  of  repayment, 
for  loans  made  or  guaranteed  by  REA 
will  remain  reasonably  adequate. 

(f)  Reinstated  controls.  If  REA  controls 
are  reinstated  because  the  borrower 
defaults  or  its  net  worth  falls  below  110 
percent  of  REA  debt,  such  controls  and 
approval  rights  will  apply  to  all 
applicable  subsequent  actions  of  the 
borrower,  including  without  limitation 
the  amendment  of  contracts  that  the 
borrower  entered  into  while  eligible  for 
an  exemption  under  this  section. 

PART  1717— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

3.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ftOl-^SOb;  Delegation 
of  Authority  by  the  Secretary  of  Agriculture. 
7  CFR  2.23;  DelegaUon  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72,  unless 
otherwise  noted. 

$1717.85    [Amandad] 

4.  Section  1717.851  is  amended  by 
adding  the  following  new  definition: 

*        *        *        *        * 

Capital  investment.  For  the  purposes 
of  §1717.860,  capital  investment  means 


an  original  investment  in  an  asset  that 
is  intended  for  long-term  continued  use 
or  possession  and,  for  accounting 
purposes,  is  normally  depreciated  or 
depleted  as  it  is  used.  For  example,  such 
assets  may  include  land,  facilities, 
equipment,  buildings,  mineral  deposits, 
patents,  trademarks,  and  franchises. 
Original  investments  do  not  include 
refinancings  or  refundings. 


$1717.852    [Amended] 

5.  Section  1717.852  is  amended  in  the 
second  sentence  of  paragraph  (a)(l)(ii) 
by  removing  the  word  "and"  after  "coal 
handling  facilities,"  and  by  adding  after 
the  words  "for  generation"  the 
following  words:  ",  programs  of  demand 
side  management  and  energy 
conservation,  and  on-^d  and  off-grid 
renewable  energy  systems;". 

6.  Section  1717.852  is  further 
amended  by  revising  paragraph 
(b)(lMii)(A)  to  read  as  follows: 

$1717,852    FinanckiQ  purpose*. 

(b)*  •  • 

(ii)'  *  • 

(A)  Renewable  energy  systems  and 
REA-approved  programs  of  demand  side 
management  and  energy  conservation; 
and 


7.  New  §  1717.860  is  added  to  reed  as 
follows: 

S 1 71 7.860    Uen  accommodations  and 
suiXKdinstions  under  section  306E  of  tha 
RE  Act 

(a)  General.  Under  section  306E  of  the 
RE  Act,  when  requested  by  a  private 
lender  providing  financing  for  capital 
investments  by  a  borrower  whose  net 
worth  exceeds  110  percent  of  the 
outstanding  principal  balance  of  all 
loans  made  or  guaranteed  to  the 
borrower  by  REA,  the  Administrator 
will,  without  delay,  offer  to  share  the 
government's  lien  on  the  borrower's 
system  or  subordinate  the  government's 
lien  on  the  property  financed  by  the 
private  lender,  provided  that  the 
security,  including  the  assurance  of 
repayment,  for  loans  made  or 
guaranteed  by  REA  will  remain 
reasonably  adequate.  To  quahfy  for  a 
lien  accommodation  or  subordination 
under  this  section,  the  investment  must 
be  an  original  capital  investment,  i.e., 
not  a  refinancing  or  refunding.  (See 

§  1717.851  for  the  definition  of  capital 
investment.) 

(b)  Determination  of  net  worth  to  REA 
debt  ratio.  (1)  In  the  case  of  applications 
for  a  lien  accommodation,  a  borrower's 
net  worth  will  be  based  on  the 


borrower's  most  recent  financial  and 
statistical  report,  the  data  in  which  shall 
not  be  more  than  60  days  old  at  the  time 
the  application  is  received  by  REA,  and 
the  outstanding  debt  owed  to  or 
guaranteed  by  REA  will  be  based  on 
latest  REA  records  available.  The 
financial  and  statistical  reports  (Form  7 
for  distribution  borrowers  and  Form  12a 
for  power  supply  borrowers)  are  subject 
to  REA  review  and  revision,  and  they 
must  comply  with  REA's  system  of 
accounts  and  accounting  principles  set 
forth  in  7  CFR  part  1767.  Since  sinking 
fund  depreciation  is  not  approved  under 
part  1767,  net  worth  for  borrowers  using 
sinking  fund  depreciation  will  be 
calculated  as  if  the  borrower  had  been 
using  straight  line  depreciation. 

(2)  Net  worth  shall  oe  calculated  by 
taking  total  margins  and  equities  (Line 
33  of  Part  C  of  REA  Form  7  for 
distribution  borrowers,  or  Line  34  of 
Section  B  of  REA  Form  12a  for  power 
supply  borrowers)  and  subtracting 
assets  properly  recordable  in  account 

182.2,  Unrecovered  Plant  and 
Regulatory  Study  Costs,  and  account 

182.3,  Other  Regulatory  Assets,  as 
defined  in  7  CFR  part  1767. 

(c)  Application  requirements  and 
process.  (1)  If  a  borrower's  net  worth  to 
REA  debt  ratio  exceeds  1 10  percent,  as 
determined  by  REA,  and  the  borrower  is 
in  compliance  with  all  requirements  of 
its  mortgage,  loan  agreement  with  REA, 
£md  any  other  agreement  with  REA  that 
have  not  been  exempted  in  writing  by 
REA.  if  requested  REA  will     . 
expeditiously  approve  a  lien 
accommodation  or  subordination  for 
100  percent  private  financing  of  capital 
investments,  provided  that  the  security, 
including  the  assurance  of  repayment, 
for  loans  made  or  guaranteed  by  REA 
will  remain  reasonably  adequate.  REA's 
approval  will  be  conditioned  upon 
execution  and  delivery  by  the  borrower 
of  a  security  instrument  satisfactory  to 
REA,  if  required,  and  such  additional 
information,  documents,  and  opinions 
of  counsel  as  REA  may  require. 

(2)  The  application  must  include  the 
following: 

(i)  A  resolution  of  the  borrower's 
board  of  directors  requesting  the  lien 
accommodation  and  including  the 
amount  and  maturity  of  the  proposed 
loan,  a  general  description  of  the 
facilities  or  other  purposes  to  be 
financed,  the  name  and  address  of  the 
lender,  and  an  attached  term  sheet 
summarizing  the  terms  and  conditions 
of  the  proposed  loan; 

(ii)  A  certification  by  an  authorized 
official  of  the  borrower  that  the 
borrower  is  in  compliance  with  all 
requirements  of  its  mortgage,  loan 
agreement  with  REA,  and  any  other 
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agreement  with  REA  that  have  not  been 
exempted  in  writing  by  REA; 

(iiiJThe  borrower's  financial  and 
statistical  report,  the  data  in  which  shall 
not  be  more  than  60  days  old  when  the 
complete  application  is  received  by 
REA: 

(iv)  Draft  copy  of  any  new  mortgage 
or  mortgage  amendment  (supplement) 
required  by  REA  or  the  lender,  unless 
REA  has  notified  the  borrower  that  it 
wishes  to  prepare  these  documents 
itself; 

(v)  A  copy  of  the  loan  agreement,  loan 
note,  bond  or  other  financing 
instrument,  unless  REA  has  notified  the 
borrower  that  these  documents  need  not 
be  submitted.  These  documents  will  not 
be  subject  to  REA  approval,  but  may  be 
reviewed  to  determine  whether  they 
contain  any  provisions  that  would  result 
in  the  security,  incliiding  assurance  of 
repayment,  for  loans  made  or 
guaranteed  by  REA  no  longer  being 
reasonably  adequate; 

(vi)  The  following  certifications  and 
reports  required  by  law: 

(A)  The  certification  by  the  project 
architect  for  any  buildings  to  be 
constructed,  as  required  by  7  CFR 
1717.850(1); 

(B)  A  certification  by  an  authorized 
official  of  the  borrower  that  Hood  hazard 
insurance  will  be  obtained  for  the  full 
value  of  any  buildings,  or  other  facilities 
susceptible  to  damage  if  flooded,  that 
will  be  located  in  a  flood  hazard  area; 

(C)  Form  AD-1047,  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,  as  required  by  7 
CFR  part  3017; 

(D)  A  report  by  the  borrower  stating 
whether  or  not  it  is  delinquent  on  any 
Federal  debt,  and  if  delinquent,  the 
amount  and  age  of  the  delinquency  and 
the  reasons  therefor;  and  a  certification, 
if  not  previously  provided,  that  the 
borrower  has  been  informed  of  the 
Government's  collection  options;  and 

(E)  The  written  acknowledgement 
from  a  registered  engineer  or  architect 
regarding  compliance  with  seismic 
provisions  of  applicable  model  codes  for 
any  buildings  to  be  constructed,  as 
required  by  7  CFR  1792.104.  All  other 
elements  of  an  application  listed  in 
§1717.855.  §1717.856,  and 

§  1717.858(c)  not  listed  in  this 
paragraph  (c)  are  exempted. 

(3)  Applications  from  distribution 
borrowers  are  submitted  to  the  general 
field  representative  (GFR),  while 
applications  from  power  supply 
borrowers  are  submitted  to  the  REA 
Power  Supply  Division,  or  its  successor, 
in  Washington,  DC  When  an 
application  is  satisfactory  to  the  GFR,  it 
will  be  sent  promptly  to  the  Washington 


office.  If  Washington  office  staff 
determine  that  an  application  is 
incomplete,  the  borrower  will  be 
promptly  notified  in  writing  about  the 
deficiencies.  When  the  application  is 
complete,  and  if  the  security,  including 
assurance  of  repayment,  of  loans  made 
or  guaranteed  by  REA  will  remain 
reasonably  adequate  after  granting  the 
lien  accommodation  or  subordination, 
the  borrower  and  the  lender  will  be 
promptly  notified  in  writing  that  the 
lien  accommodation  or  subornation  has 
been  approved,  subject  to  the  conditions 
cited  in  paragraph  (c)(1)  of  this  section. 

(d)  Rural  development  and  other  non- 
electric utility  investments.  Although 
REA  recommends  the  use  of  separate 
subsidiaries  as  set  forth  in  §  1717.858,  if 
requested  by  a  borrower  that  meets  the 
110  percent  equity  test  and  all  other 
applicable  requirements  of  this  section, 
REA  will  provide  a  lien  subordination 
on  the  specific  assets  financed  in  the 
case  of  loans  made  directly  to  the 
borrower  for  rural  development  and 
other  non-electric  utility  purposes, 
provided  that  the  outstanding  balance  of 
all  such  loans  lien  subordinated  under 
this  paragraph  (d),  after  taking  into 
consideration  the  effect  of  the  new  loan, 
does  not  exceed  15  percent  of  the 
borrower's  net  worth  and  the  security, 
including  assurance  of  repayment,  of 
loans  made  or  guaranteed  by  REA  will 
remain  reasonably  adequate  after 
granting  the  lien  subordination. 
Investments  lien  subordinated  under 
this  paragraph  shall  be  included  among 
those  investments  subject  to  the  15 
percent  of  total  utility  plant  limitation 
set  forth  in  7  CFR  1717.654(b)(1).  and 
granting  of  the  lien  subordination  will 
not  constitute  approval  of  the 
investment  under  7  CFR  Part  1717, 
subpart  N. 

(e)  Equity  development  plans. 
Borrowers  that  qualify  for  a  lien 
accommodation  or  lien  subordination 
under  this  section  are  exempt  from  the 
requirement  set  forth  in  §  1717.856(d) 
that  they  submit  an  equity  development 
plan  as  part  of  their  application.  This 
exemption  applies  only  to  applications 
for  a  lien  accommodation  or 
subordination,  and  does  not  exempt 
borrowers  from  the  requirements  of  7 
CFR  1710.116  applicable  to  applications 
for  a  loan  or  loan  guarantee  from  REA. 

(f)  Requirements  and  controls  not 
exempted.  All  requirements  and 
limitations  imposed  with  respect  to  lien 
accommodations  and  subordinations  by 
this  subpart  R  that  are  not  specifically 
exempted  by  this  section  are  not 
exempted  and  shall  continue  to  apply 
according  to  their  terms. 

8.  New  §  1717.904  is  added  to  read  as 
follows: 


§  1 71 7.904    Exemptions  pursuant  to 
section  30«E  of  the  RE  Act 

(a)  General  policy.  If  a  borrower's  net 
worth  to  REA  debt  ratio  exceeds  110 
percent,  as  determined  by  REA,  and  the 
borrower  is  in  compliance  with  all 
requirements  of  its  mortgage,  loan 
agreement  with  REA.  and  any  other 
agreement  with  REA  that  have  not  been 
exempted  in  writing  by  REA,  REA  will 
expeditiously  approve  a  lien 
accommodation  for  a  concurrent 
supplemental  loan  if  requested  in 
writing  by  the  borrower,  provided  that 
the  security,  including  assurance  of 
repayment,  of  loans  made  or  guaranteed 
by  REA  will  remain  reasonably 
adequate.  REA's  approval  will  be 
conditioned  upon  execution  and 
delivery  by  the  borrower  of  a  security 
instrument  satisfactory  to  REA,  if 
required,  and  such  additional 
information,  documents,  and  opinions 
of  counsel  as  REA  may  require. 

(b)  Determination  of  net  worth  to  REA 
debt  ratio.  A  borrower's  ratio  of  net 
worth  to  REA  debt  will  be  determined 
as  set  forth  in  §  1717.860(b). 

(c)  Requirements  and  controls 
exempted.  The  applicable  requirements 
and  controls  exempted  by  7  CFR 
1710.7(c)  are  also  exempted  with 
respect  to  concurrent  supplemental 
loans. 

(d)  Requirements  and  controls  not 
exempted.  All  requirements  and 
controls  applicable  to  concurrent 
supplemental  financing  set  forth  in  this 
subpart  and  other  REA  regulations  that 
are  not  specifically  exempted  by  7  CFR 
1710.7(c)  are  not  exempted  and  shall 
continue  to  apply  according  to  their 
terms.  These  include,  but  are  not 
limited  to: 

(1)  The  applicable  requirements  listed 
in  7  CFR  1710.7(d);  and 

(2)  The  requirements  set  forth  in 

§  1717.901(a)  when  a  borrower  requests 
early  approval  of  a  lien  accommodation. 

(e)  Procedures.  If  a  borrower  meets  the 
requirements  of  this  section,  upon 
receipt  of  a  complete  application  REA 
will  promptly  notify  the  borrower  and 
lender  in  wrriting  that  the  lien 
accommodation  has  been  approved 
subject  to  the  conditions  set  forth  in 
paragraph  (a)  of  this  section. 

Dated:  January  21.  1994. 
Bob  J.  Nash. 

Under  Secretary.  Small  Community  and  Rural 

Development. 

|FR  Doc.  94-1987  Filed  1-27-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart27 

[Docket  Na  93-ASW-5;  Special  Condition 
27-ASW-2] 

Special  Condition:  Agusta  Aerospace 
Corporation  (Agusta)  Model  A109C 
Helicopter,  Electronic  Right 
Instrument  System 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  special  condition. 

SUMMARY:  This  special  condition  is 
issued  for  the  Agusta  Model  A109C 
helicopter.  This  helicopter  will  have  a 
novel  or  unusual  design  feature 
associated  with  the  Electronic  Flight 
Instrument  System.  This  special 
condition  contains  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
EFFECTIVE  DATE:  January  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister.  FAA,  Rotorcraft 
Directorate.  Policy  and  Procedures 
Group,  Fort  Worth.  Texas  76193-0112; 
telephone  (817) 222-5121. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  21. 1993.  Agusta  Aerospace 
Corporation.  Philadelphia. 
Pennsylvania,  applied  for  a 
Supplemental  Type  Certificate  for 
installation  of  an  Electronic  Flight 
Instrument  System  in  the  Agusta  Model 
A109C  helicopter.  This  model  is  a  7 
passenger.  2  engine.  5,997  pound 
normal  category  helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  Agusta  Model  A109C  helicopter 
includes:  Federal  Aviation  Regulation 
(FAR)  §  21.29;  part  27  effective  February 
1.  1965.  Amendments  27-1  through  27- 
8;  FAR  part  29  dated  February  1. 1965. 
paragraph  29.903(b).  for  Category  "A" 
engine  isolation;  and  equivalent  safety 
in  lieu  of  compliance  shown  for  FAR 
27.1189  (regarding  shut-off  means);  FAR 
27.927(c)  as  amended  by  Amendment 
27-12;  and  Airworthiness  Criteria  for 
Helicopter  Instrument  Flight,  eligible  for 
day  and  night  Instrument  Flight  Rules 
(IFR)  operations,  with  one  or  two  pilots, 
when  Agusta  Kit  No.  109-0810-22. 
Revision  E  or  later  approved  revision,  is 
incorporated,  and  the  helicopter  is 
operated  in  accordance  with  the  Model 
A109C  Rotorcraft  Flight  ManuaL 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  FAR  §  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2)  for 
changes  to  the  type  certificates. 

Novel  or'Unusual  Design  Feature 

The  Agusta  Model  A109C  helicopter 
was  identified  as  incorporating  one  or 
possibly  more  electrical,  electronic,  or 
combination  of  electrical  electronic 
(electrical/electronic)  systems  that  will 
be  performing  functions  critical  to  the 
continued  safe  Hight  and  landing  of  the 
helicopter.  The  Electronic  Flight 
Instrument  System  performs  the  attitude 
display  function.  The  display  of 
attitude,  altitude,  and  airspeed  to  the 
pilot  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopter  for 
IFR  operations  in  Instrument 
Meteorological  Conditions. 

If  it  is  determined  that  these 
helicopters  will  incorporate  other 
electrical/electronic  systems  performing 
critical  functions,  those  systems  also 
will  be  required  to  comply  with  the 
requirements  of  this  special  condition. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Condition 
No.  SC-93-5-SW  was  published  in  the 
Federal  Register  on  November  17. 1993, 
(58  FR  60569).  No  comments  were 
received.  Therefore,  the  special 
condition  is  adopted  as  proposed. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopter. 

List  of  Subjects  in  14  CFK  Part  27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft.  Safety. 

PART  27-{AMENDEO] 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.  1344.  1348(c).  1352. 
1354(a).  1355. 1421  through  1431,  1502. 
1651(b)(2):  42  U.S  C.  1857f-10,  4321  et  seq.; 
E.O.  11514;  49  U.S.C.  106(g) 


The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Agusta  Model 
A 109C  helicopter:  Prof ect/on /or 
Electrical  and  Electronic  Systems  From 
High  Intensity  Radiated  Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  on  lanuaiy  19. 
1994. 
Sanid«  MdUe, 

Acting  Manager,  Rotorcraft  Directorate 

Aircraft  Certification  Service. 

IFR  Doc.  94-1927  Filed  1-27-94;  8.45  am) 
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14CFRPart39 

[Docket  No.  g:M4M-67-AO;  Amendment 
3»-880S;  AO  94-02-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  replacing  the  anti-skid 
control  unit.  This  amendment  is 
prompted  by  three  reports  of  failure  of 
the  center  landing  gear  drag  link,  after 
which  the  center  landing  gear  swung  aft 
and  struck  the  fuselage.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  center  landing 
gear  drag  link,  which  could  result  in 
extensive  damage  to  the  fuselage 
structure. 

DATES:  Effective  February  28, 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  28.  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate, 
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Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  OfTice, 
3229  East  Spring  Street.  Long  Beach. 
Caiifomia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  Caiifomia  9080&- 
2425:  telephone  (310)  988-5338:  fax 
(310) 988-5210. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  scries  airplanes 
was  published  in  the  Federal  Register 
on  July  16. 1993  (58  FR  38321).  That 
action  proposed  to  require  replacing  the 
anti-sidd  control  unit. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

One  commenter  suggests  that  the 
proposed  AD  action  is  inappropriate  for 
two  reasons: 

1.  Drag  link  failures  occur  only  with 
the  use  of  autobraking.  Therefore,  if 
only  manual  brakes  are  used,  there 
should  be  no  requirement  to  modify  the 
anti-skid  control  unit. 

2.  Failure  of  the  center  landing  gear 
drag  link  does  not  pose  sufficient  risk  to 
the  airframe  to  warrant  AD  action. 

The  FAA  does  not  concur  with  the 
commenter's  suggestion  that  this  AD 
action  is  not  warranted.  As  for  the 
commenter's  Item  1.  the  FAA  points  out 
that  there  has  been  at  least  one  case  of 
failure  of  the  center  gear  with  the 
application  of  manual  brakes  prior  to 
touchdown  of  the  nose  gear  wheel.  By 
replacing  the  Part  Number  (P/N) 
6005304-1  control  unit  with  the  P/N 
6005304-2  unit  (as  required  by  this  AD), 
center  gear  braking  is  inhibited  both 
manually  and  through  the  use  of 
autobrakes  until  nose  gear  touchdown. 

As  for  the  commenter's  Item  2.  the 
FAA  notes  that  there  have  been  at  least 
three  in-service  failures  of  center 
landing  gear  drag  links  that  have  caused 
significant  structural  damage  to  the 
airplane.  In  each  occurrence,  the  failed 
drag  link  allowed  the  center  landing 
gear  to  swing  aft  and  strike  the  fuselage. 
Additionally,  there  are  numerous  other 


f)ossible  scenarios  involving  similar 
ailures  that  could  result  in  damage  to 
the  hydraulic  and  electrical  systems  of 
the  airplane.  The  center  landing  gear  is 
also  needed  to  properly  distribute  the 
airplane's  weight  for  heavy  weight 
landings.  For  these  reasons,  the  FAA 
considers  that  failure  of  the  center 
landing  gear  drag  link  does  present  an 
unsafe  condition  sufficient  to  warrant 
mandated  corrective  action.  The 
appropriate  vehicle  for  mandating  such 
corrective  action  is  the  airworthiness 
directive. 

Two  commenters  request  that  the 
propased  compliance  time  of  9  months 
be  extended  to  12  months.  The 
manufacturer  has  indicated  that  the  fleet 
of  affected  Model  MD-ll's  could  not  be 
retrofitted  within  9  months,  given  the 
current  schedule  of  modifying  the 
subject  part  on  a  rotatable  basis  and  the 
capacity  of  the  manufacturer  to  modify 
the  control  units.  The  FAA  concurs  with 
the  commenter's  request.  Extending  the 
compliance  time  aa.additional  3  months 
will  not  adversely  affect  safety  and  will 
allow  the  afTecled  fleet  to  be  modified 
in  an  orderly  manner,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling.  Paragraph 
(a)  of  the  final  rule  has  been  revised  to 
specify  a  compliance  time  of  12  months. 

One  commenter  requests  that  the 
wording  of  references  to  the  anti-skid 
control  unit  be  clarified.  The  preamble 
to  the  notice  referred  to  "the  anti-skid 
control  unit  for  the  center  landing  gear;" 
however,  this  control  unit  controls  all  of 
the  landing  gears,  not  just  the  center 
landing  gear.  The  FAA  agrees  that 
clarification  of  this  point  is  needed  and. 
where  appropriate,  has  changed  the 
wording  in  this  final  rule  accordingly. 

After  careful  review  of  the  availaole 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  86 
McDonnell  Douglas  Model  MI>-11 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  32  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  co.st 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  SI. 760,  or 
$55  per  airplane.  This  total  cost  figure 


assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  t>iis  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federali.sm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures(44 
FR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  ll.S.C.  App.  1354(a).  1421 
and  1423;  49  U  S  C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-02-07  MGOonneli  Douglas:  Amendment 
39-«a05.  Docket  93-NM-67-AD. 

Applicability:  Model  MD-lt  scries 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-11  Service  Bulletin  32-30.  dated  March 
3. 1993;  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
acoofnplished  previously. 

To  prevent  potential  failure  of  the  center 
gear  drag  link,  which  could  lead  to  extensive 
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amage  to  the  fuselage  structure,  accomplish 
le  following: 

(a)  Within  12  months  afler  the  effective 
ate  of  this  AD,  replace  the  anti-skid  control 
nit,  part  number  6005304-1.  with  a  new 
nti-skid  control  unit,  part  number  6005304- 
.  in  accordance  with  McDonnell  Douglas 
lD-11  Service  Bulletin  32-30,  dated  March 

.  1993. 

(b)  An  alternative  method  of  compliance  or 
djustment  of  the  compliance  time  that 
rovides  an  acceptable  level  of  safety  may  be 
sed  if  approved  by  the  Manager.  Los 
.ngeles  Certification  Office  (AGO).  FAA, 
ransport  Airplane  Directorate.  Operators 
hall  submit  their  requests  through  an 
ppropriate  FAA  Principal  Maintenance 
ispector.  who  may  add  comments  and  then 
snd  it  to  the  Manager.  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
f  approved  alternative  methods  of 
cmpliance  with  this  AD,  if  any.  may  be 
btained  firom  the  Los  Angeles  AGO. 

(c)  Special  flight  pwrmifs  may  be  issued  in 
ccordance  with  FAR  21.197  and  21.199  to 
perate  the  airplane  to  a  location  where  the 
jquirements  of  this  AD  can  be 
ccomplished. 

(d)  The  replacement  shall  be  done  in 
ccordance  with  McDonnell  Douglas  MD-11 
ervice  Bulletin  32-30.  dated  March  3, 1993. 
his  incorporation  by  reference  was 
pproved  by  the  Director  of  the  Federal 
egister  in  accordance  with  5  U.S.C  552(d) 
nd  1  CFR  jjart  51.  Gopies  may  be  obtained 
■om  McDonnell  Douglas  Gorpwration,  P.O. 
ox  1771.  Long  Beach.  Gahfomia  90801- 
771,  Attention:  Business  Unit  Manager, 
'echnical  Publications — Technical 
idministrative  Support.  G1-L5B.  Gopies  may 
e  inspected  at  the  FAA.  Transf)ort  Airplane 
lirectorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA.  Transport 
lirplane  Directorate.  Los  Angeles  Aircraft 
«rtification  Office.  3229  East  Spring  Street, 
ong  Beach.  Galifomia;  or  at  the  Office  of  the 
ederal  Register,  800  North  Capitol  Street, 
iW..  suite  700,  Washington,  IX:. 

(e)  This  amendment  becomes  effective  on 
ebruary  28.  1994. 

Issued  in  Renton,  Washington,  on  January 
4,  1994. 
ohn  |.  Hickey , 

Ming  Manager,  Transport  Airplane 
)irectorate.  Aircraft  Certification  Service. 
FR  Doc.  94-1465  Filed  1-27-94;  8:45  am] 

ILUNO  COOC  491»-1.VU 


4  CFR  Part  73 

Docket  No.  25767;  Special  Federal  Aviation 
tegulation  (SFAR)  No.  53-3] 

istablishment  of  Warning  Areas  in  the 
kirspace  Overlying  the  Waters 
ietween  3  and  12  Nautical  Miles  From 
he  United  States  Coast 

iGENCY:  Federal  Aviation 
administration  (FAA),  DOT. 
iCTlON:  Final  rule;  correction. 

;UMMARY:  This  document  corrects  an 
rror  to  the  Final  Rule,  on 


"Establishment  of  Warning  Areas  in  the 
Airspace  Overlying  the  Waters  Between 
3  and  12  Nautical  Miles  From  the 
United  States  Coast",  which  was 
published  on  Wednesday,  December  29, 
1993  (58  FR  69128).  The  Amendment 
No.  was  omitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melodie  De  Marr,  Air  Traffic  Rules  and 
Regulations,  ATP-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 

93-31858,  which  was  published  on 

December  29. 1993,  (58  FR  69128),  in 

the  Heading  next  to  the  "Docket  No. 

25767",  please  insert  "Amendment  No. 

73-7". 

Joseph  A.  Conte, 

Regulations  Division,  Office  of  Chief  Counsel. 

IFR  Doc.  94-1929  Filed  1-27-94;  8:45  am) 

BdJJNG  CODE  4910-13-M 

14  CFR  Part  121 

[Docket  No.  251 48j 

Antidrug  Program  for  Personnel 
Engaged  in  Specific  Aviation  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  to  the  Final  Rule,  on  "Antidrug 
Program  for  Personnel  Engaged  in 
Specific  Aviation  Activities",  which 
was  published  on  Thursday,  December 
23, 1993  (58  FR  68198).  The 
Amendment  No.  was  omitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Keenan,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  telephone 
(202) 366-6710. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
93-30930,  which  was  published  on 
December  23,  1993.  (58  FR  68198),  in 
the  Heading  next  to  the  "Docket  No. 
25148",  please  insert  "Amendment  No. 
121-235". 
Donald  P.  Byrne, 

Manager,  Pegulations  Division,  Office  of  Chief 

Counsel. 

IFR  Doc.  94-1931  Filed  1-27-94;  8:45  am) 

BILUNO  COOC  4910-13-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  266 
RIN  3220-AA83. 

Representative  Payment 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  revises  part  266  in  order 
to  provide  more  detailed  guidelines 
regarding  the  selection,  payment, 
responsibilities,  and  monitoring  of 
representative  payees.  The  title  of  part 
266  is  also  changed  from 
"Incompetence"  to  "Representative 
Payment"  which  better  describes  the 
contents  of  part  266.  These  revisions  are 
being  made  to  improve  the 
administration  of  the  Board's 
representative  payee  program. 
EFFECTIVE  DATE:  January  28, 1994. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rush  Street.  Chicago,  IlUnois  60611 
(312)  751-4513;  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Act  of  1974  (45 
U.S.C.  231  et  seq.)  provides  a  system  of 
retirement  and  disability  benefits  for 
railroad  employees,  their  spouses, 
children,  and  survivors  who  meet 
certain  eligibility  requirements  under 
that  Act.  Section  12  of  the  Act  (45 
U.S.C.  231k)  contains  the  same 
provisions  as  section  19  of  the  Railroad 
Retirement  Act  of  1937,  the  predecessor 
of  the  present  Act,  regarding  the 
competence  of  an  annuitant  and  the 
Board's  authority  in  cases  where  an 
annuitant  is  incompetent.  Under  these 
provisions,  any  claimant  or  annuitant  is 
presumed  to  be  competent  until  the 
Board  receives  written  notice  to  the 
contrary.  If  a  claimant  or  annuitant  is 
incompetent,  the  Board  may  make 
payments  to,  or  conduct  transactions 
with,  any  legally  appointed  guardian  on 
behalf  of  the  claimant  or  annuitant. 
Furthermore,  section  12(a)  expressly 
authorizes  the  Board  to  make  payments, 
or  conduct  transactions,  directly  with 
the  claimant  or  annuitant,  or  with  any 
other  person  on  his  or  her  behalf,  even 
though  he  or  she  is  an  incompetent  for 
whom  a  guardian  is  acting.  The 
provisions  of  section  12  are  applicable 
to  benefits  claimed  or  paid  under  any 
Act  administered  in  whole  or  in  part  by 
the  Board,  including  any  claim  for  or 
payment  of  social  security  benefits 
administered  by  the  Board  pursuant  to 
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section  7{bM2)  of  the  Railroad 
Retirement  Act  (45  U.S.C  231f(b)(2)). 

There  has  been  growing  concern  in 
the  Congress  to  assure  that  surrogate 
decision  malcing  services,  including 
representative-payee  services,  are 
provided  in  a  uniform,  high  quality 
manner  which  maximizes  the  potential 
of  every  individual  for  self-reliance  and 
independence. 

Since  the  Board  is  ciurently  in  the 
process  of  a  comprehensive  review, 
revision,  and  amendment  of  its 
regulations,  part  266  is  revised  at  this 
time  to  address  concerns  that  adequate 
safeguards  be  provided  where  payment 
of  an  annuity  under  the  Railroad 
Retirement  Act  is  made  to  a 
representative  payee  rather  than  directly 
to  the  annuitant.  Thus,  the  revised  part 
266  expands,  as  well  as  revises,  the 
present  regulation. 

A  brief  summary  of  the  disposition  of 
the  various  section  of  the  present  part 
266  under  the  proposed  regulation  is  set 
forth  below. 

The  present  §  266.1  simply  sets  forth 
the  statutory  provisions  of  section  12  of 
the  Railroad  Retirement  Act  (RRA)  (45 
U.S.C.  231k),  and  because  of  this 
redundancy,  is  removed. 

The  present  §  266.2  has  been 
incorporated  into  §  266.1(b)  of  the 
revised  regulation.  The  new  §  266.1  sets 
forth  an  introduction,  consisting  of  an 
explanation  of  representative  payment 
and  the  law  and  policy  used  to 
determine  whether  to  make 
representative  payment. 

The  present  §  266.3  has  been 
incorporated  into  §  266.3(a)  of  the 
revised  regulation.  The  new  §  266.3  sets 
forth  information  which  the  Board  will 
consider  in  determining  whether  to 
make  representative  payment. 

The  present  §  266.4  has  been 
redesignated  as  §  266.12.  New  §  266.4 
sets  forth  what  information  the  Board 
will  use  in  selecting  a  representative 
payee. 

Paragraphs  (a)  and  (b)  of  the  present 
§  266.5  have  been  redesignated  as 
§  266.2,  and  the  term  "beneficiary"  has 
been  removed  and  the  term  "annuitant" 
has  been  added  in  its  place  throughout 
the  new  part  266.  New  §  266.5  describes 
the  order  of  preference  the  Board  will 
generally  use  in  selecting  representative 
payees. 

The  present  §  266.6  has  been 
incorporated  into  the  new  §  266.9(a). 
The  new  §  266.9  sets  forth  general 
responsibilities  of  a  representative 
payee. 

The  present  §§  266.7.  266.9,  266.10. 
and  266.11  have  been  revised  and 
incorporated  into  a  single  section. 
§  266.10,  which  details  how  a 


representative  payee  is  to  use  benefit 
payments. 

the  present  §  266.8,  "Cwiservation 
and  investment  of  benefit  payments." 
has  been  revised  and  incorporated  into 
the  new  §266.11. 

Sections  §§  266.6,  266.7.  and  266.8 
are  new.  Section  266.6  provides  that  a 
representative  payee  applicant  must 
provide  the  Board  with  the  information 
listed  in  §266.4  and  will  generally  be 
required  to  undergo  a  face-to-face 
interview  with  a  field  representative  of 
the  Board. 

Section  §  266.7  provides  that  the 
representative  payee  make  an 
accounting  to  the  Board  for  the  use  of 
beneGts  he  or  she  receives  as  payee  and 
sets  forth  what  information  will  satisfy 
the  requirement  of  an  accounting. 
Section  §  266.8  provides  that  an 
annuitant  may  challenge  the 
appointment  or  selection  of  a 
representative  payee.  However,  an 
individual  who  requests  to  be  made  a 
representative  payee  for  an  annuitant 
has  no  standing  to  challenge  the  Board's 
refusal  to  make  the  appointment. 

The  present  §  266.12  has  been  revised 
and  incorporated  into  the  new  §  266.7(c) 
described  above.  Section  §  266.12,  as 
noted  earlier,  is  the  redesignated 
§266.4. 

The  present  §  266.13  has  been 
redesignated  as  the  new  §  266.15. 
Sections  §§  266.13  and  266.14  are  new. 
The  former  section  describes  when  the 
Board  will  terminate  an  individual's 
status  as  a  representative  payee  and 
appoint  a  new  one.  The  latter  section 
describes  what  evidence  an  annuitant 
must  provide  to  the  Board  to  terminate 
representative  payments  and  thereby 
receive  beneHts  directly. 

The  Board  published  this  regulation 
as  a  proposed  rule  on  March  10,  1993 
(58  FR  13225),  requesting  comments  by 
April  9, 1993.  A  number  of  comments 
were  received. 

One  commenter  suggested  that  a 
paragraph  be  added  to  §  266.4 
(Information  considered  in  selecting  a 
representative  payee)  to  provide  that  a 
creditor  who  provides  goods  and 
services  to  the  annuitant  should  not  be 
able  to  serve  as  a  representative  payee 
unless  such  creditor  is  a  relative,  legal 
guardian,  or  connected  with  a  licensed 
or  certified  care  facility.  The  Board 
agrees  with  this  comment  and  a  new 
paragraph  (i)  is  added  to  §  266.4  to 
reflect  this  proposal. 

One  commenter  suggested  that  §  266.6 
be  modified  to  require  a  face-to-face 
interview  with  the  payee-applicant 
rather  than  a  discretionary  interview  as 
was  proposed  in  that  section.  In  the 
Board's  experience  a  mandatory 
interview  with  the  payee-applicant  is 


not  always  necessary.  In  many  cases  the 
payee-applicant  is  a  court  apoointed 
legal  guardian  or  conservator  or  is  a 
licensed  care  facility.  However,  the 
Board  will  modify  its  internal 
procedures  to  provide  that  where  the 
payee-applicant  is  not  interviewed,  the 
Board  employee  responsible  for 
developing  the  application  for 
representative  payment  shall  document 
in  writing  why  no  interview  was  done. 

In  the  same  vein,  another  commenter 
suggested  that  the  regulation  provide  for 
a  mandatory  interview  with  the 
annuitant  when  a  payee  is  proposed  and 
that  the  Board  seek  suggestions  from  the 
annuitant  as  to  whom  would  make  an 
appropriate  payee.  As  in  the  case  of 
payee-applicant,  the  Board  has  found 
that  a  requirement  to  interview  the 
annuitant  in  each  and  every  case  where 
a  representative-payee  is  required  is  not 
necessary.  In  many  cases,  the  reason  for 
the  appointment  of  a  representative 
payee  is  that  the  annuitant  is  no  longer 
sentient  or  capable  of  significant 
communication.  Of  course,  in  these 
cases  a  requirement  for  an  interview 
would  serve  no  purpose.  Rather  than 
adopt  a  mandatory  requirement  for  an 
interview  with  the  annuitant,  the  Board 
is  of  the  opinion  that  the  better 
approach  is  the  one  referred  to  above 
with  respect  to  the  payee-applicant 
interview;  namely,  that  the  annuitant 
will  be  interviewed  and  his  or  her 
recommendations  sought  whenever 
possible.  Where  the  annuitant  is  not 
interviewed,  the  Board  employee 
resfKinsibte  for  developing  the 
application  for  representative-payee 
must  document  the  basis  for  not 
conducting  the  Interview.  The  Board's 
internal  operating  procedures  will  be 
modified  to  reflect  this  change. 

A  comment  was  also  received  with 
respect  to  §§  266.7  (b)  and  (c).  Under 
these  sections  where  the  representative 
payee  fails  to  provide  the  Board  wiili  nu 
accounting  of  his  or  her  expenditures  or 
fails  to  provide  other  information,  the 
Board  may  suspend  payment  to  the 
payee  and  then  the  payments  are  held 
in  trust  by  the  Board  until  a  new 
representative  payee  is  found  or 
payments  are  reinstated  to  the  present 
payee.  One  commenter  was  concerned 
that  the  regulation  did  not  provide  that 
if  a  new  representative  payee  is  not 
found,  or  payment  to  the  present 
representative  payee  rein.stated.  within 
30  days,  that  payments  were  not 
required  to  be  made  to  the  annuitant. 
The  commenter  pointed  out  that  such  a 
provision  is  provided  for  in  the  Social 
Security  Act  with  respect  to  its 
representative  payee  program.  See  42 
U.S.C.  204(j)(2)(D).  In  the  Board's 
experience  the  vast  majority  of 
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annuitants  for  whom  representative 
payees  are  appointed  are  not  competent 
to  handle  their  finances.  When  payment 
to  a  representative  payee  is  suspended 
pending  appointment  of  a  new  payee, 
the  Board  seeks  to  appoint  a  new  payee 
with  the  utmost  speed.  However,  this 
process  may  take  longer  than  30  days 
because,  as  the  commenter  pointed  out. 
there  is  indeed  a  shortage  of  individuals 
willing  to  act  as  representative  payees. 
On  the  other  hand,  making  payments  to 
an  individual  who  cannot  manage  his  or 
her  own  affairs  would  not  be  in  the  best 
interest  of  the  annuitant.  Consequently, 
the  Board  has  modified  §  266.7  by 
adding  a  new  paragraph  (d)  which 
provides  that  where  payment  to  a 
representative  payee  is  suspended  to 
appoint  a  new  representative  payee, 
such  payment  must  be  reinstated  within 
30  days  unless  the  annuitant  is  an 
unemancipated  minor  under  age  18.  or 
is  judged  by  the  Board  to  be  incapable 
of  handling  his  benefit  payments,  in 
which  c^se  the  Board  will  hold  the 
payments  in  trust  until  a  new 
representative  payee  is  apf)ointed. 

Finally,  one  commenter  suggested 
that  the  Board  seek  legislative  authority 
to  impose  administrative  penalties  on 
representative  payees  who  misuse 
funds.  The  Board  agrees  that  this 
suggestion  has  merit  and  will  take  it 
under  advisement. 

The  Board  has  determined  that  this  is 
not  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  Information  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  3220-0151  and  3220-0052. 

A  distribution  table  is  provided  to 
show  the  distribution  of  the  old  part 
266. 


Otd  section 


OkJ  section 

New  section 

266  1  

Removed. 

266  2 

266.1(b). 

266.3 

266.3<a). 

266.4 

266.12. 

266.5 

266.2  and  266.5. 

266.6 

266.9(a). 

266.7 

266.10  (a)  and  (b). 

266.8 

266.11. 

266  9 

266.10(b). 

266.10 

266.10(c). 

266.11  

266.10(d). 

266.12 

266.7. 

266  13  

266  15 

A  derivation  table  is  provided  to  show 
the  sources  of  the  revised  part  266. 


Old  section 

New  section 

266.1 
266.2 
266.3 

266.2. 
266.5. 
266.3. 

266.4  .. 

266.5  .. 

266.6  .. 

266.7  .. 

266.8  .. 

266.9  .. 
266.10 


266.10 
266  12 
266.13 
266.14 
266.15 


New  section 


none. 
266.5. 
none. 
266.12. 


266.6. 
266.7,  266.9, 

266.10. 

266.11. 
266.8. 
266.4. 
none, 
none. 
266.13. 


List  of  Subjects  in  20  CFR  Part  266 

Railroad  employees,  Railroad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  11.  Fart  266, 
of  the  Code  of  Federal  Regulations  is 
revised  as  follows: 

PART  266— REPRESENTATIVE 
PAYMENT 

Sec. 

266  1     Introduction. 

266.2  Recognition  by  the  Board  of  a  person 
to  act  in  twhalf  of  another. 

266.3  Information  considered  in 
determining  whether  to  make 
representative  payments. 

266.4  Information  considered  in  selecting  a 
representative  payee. 

266.5  Order  of  preference  in  selecting  a 
representative  payee. 

266.6  Information  to  be  submitted  by  a 
representative  payee  applicant;  face-to- 
face  interview. 

266.7  Accountability  of  a  representative 
payee. 

266.8  Advance  notice  of  the  determination 
to  make  representative  payment. 

266.9  Responsibilities  of  a  representative 
payee. 

266. 1 0  Use  of  benefit  payments. 

266.11  Conservation  and  investment  of 
benefit  payments. 

266. 1 2  Effect  of  matters  or  actions 
submitted  or  taken  by  legal  guardian,  etc. 

266  13    When  a  new  representative  payee 
will  be  selected. 

266.14  When  representative  payment  will 
be  stopped. 

266.15  Transfer  of  accumulated  benefit 
pa>'ments. 

Authority:  45  U.S.C.  231k  and  231f. 

PART  266— REPRESENTATIVE 
PAYMENT 

§266.1    Introduction. 

(a)  Explanation  of  representative 
payment.  This  part  explains  the 
principles  and  procedures  that  the 
Board  follows  in  determining  whether 
to  make  representative  payment  and  in 
selecting  a  representative  payee.  It  also 
explains  the  responsibilities  that  a 
representative  payee  has  concerning  the 


use  of  the  funds  which  he  or  she 
receives  on  behalf  of  an  annuitant.  A 
representative  payee  may  be  either  a 
person  or  an  organization  selected  by 
the  Board  to  receive  benefits  on  behalf 
of  an  annuitant.  A  representative  payee 
will  be  selected  if  the  Board  believes 
that  the  interest  of  an  annuitant  will  be 
served  by  representative  payment  rather 
than  direct  payment  of  benefits. 
Generally,  the  Board  will  appoint  a 
representative  payee  if  it  determines 
that  the  annuitant  is  not  able  to  manage 
or  direct  the  management  of  benefit 
payments  in  his  or  her  interest. 

(b)  Statutory  authority.  Section  12  of 
the  Railroad  Retirement  Act  provides 
that  every  annuitant  and  claimant  shall 
be  conclusively  presumed  to  have  been 
competent  until  the  date  on  which  the 
Board  receives  a  notice  in  writing  that 
a  legal  guardian  or  other  person  legally 
vested  with  the  care  of  the  person  or 
estate  of  an  incompetent  or  a  minor  has 
been  appointed:  Provided,  however. 
That  despite  receiving  such  notice,  the 
Board  may,  if  it  finds  the  interests  of 
such  annuitant  or  claimant  to  be  served 
thereby,  recognize  actions  by,  conduct 
transactions  with,  and  make  payments 
to  such  armuitant  or  claimant. 

(c)  Policy  used  to  determine  whether 
to  make  representative  payment.  (1)  In 
accordance  with  section  12  of  the 
Railroad  Retirement  Act.  the  Board's 
policy  is  that  every  annuitant  has  the 
right  to  manage  his  or  her  own  benefits. 
However,  some  annuitants  due  to 
mental  or  physical  condition  or  due  to 
their  youth  may  be  unable  to  do  so.  If 
the  Board  determines  that  the  interests 
of  an  annuitant  would  be  better  served 
if  benefit  payments  were  certified  to 
another  person  as  representative  payee, 
the  Board  will  appoint  a  representative 
payee  in  accordance  with  the 
procedures  set  forth  in  this  part.  The 
Board  may  appoint  a  representative 
payee  even  if  the  annuitant  is  a  legally 
competent  individual.  If  the  annuitant  is 
a  legally  incompetent  individual,  the 
Board  may  appoint  the  legal  guardian  or 
some  other  person  as  a  representative 
payee. 

(2)  If  payment  is  being  made  directly 
to  an  annuitant  and  a  question  arises 
concerning  his  or  her  ability  to  manage 
or  direct  the  management  of  benefit 
payments,  the  Board  may,  if  the 
annuitant  is  18  years  old  or  older  and 
has  not  been  adjudged  legally 
incompetent,  continue  to  pay  the 
annuitant  until  the  Board  makes  a 
determination  about  his  or  her  ability  to 
manage  or  direct  the  management  of 
benefit  payments  and  the  selection  of  a 
representative  payee. 
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S  266.2    Recognition  by  ttie  Board  of  a 
person  to  act  in  behatf  of  anottier. 

(a)  Regardless  of  the  receipt  of  written 
notice  of  the  appointment  of  a  guardian 
or  other  person  legally  vested  with  the 
care  of  the  person  or  estate  of  an 
incompetent  or  a  minor  who  is  receiving 
or  claiming  benefits  or  to  whom  any 
right  or  privilege  is  extended  under  the 
law,  the  Board  may,  in  its  discretion, 
validly  recognize  actions  by  and 
conduct  transactions  with  others  acting 
on  behalf  of  the  individual  found  by  the 
Board  to  be  a  minor  or  to  be  unable  to 
manage  his  or  her  affairs,  if  the  Board 
finds  such  actions  or  transactions  to  be 
in  the  best  interest  of  such  individual. 

(b)  In  the  absence  of  a  written  notice 
of  the  appointment  of  a  guardian  or 
other  person  legally  vested  with  the  care 
of  the  person  or  estate  of  an 
incompetent  or  minor,  the  Board  shall, 
except  where  special  circumstances 
appear,  recognize  a  person  to  act  on 
behalf  of  an  individual  under  the 
following  circumstances: 

(1)  When  the  individual  has  been 
adjudged  mentally  incompetent  by  a 
court  having  jurisdiction  to  do  so; 

(2)  When  the  individual  has  been 
committed  to  a  mental  institution  by  a 
court  having  jurisdiction  to  do  so; 

(3)  When  the  individual  is  an  inmate 
of  a  mental  institution: 

(4)  When  the  individual  is  less  than 
16  years  of  age;  or 

(5)  When  me  individual  is  between  16 
and  18  years  of  age  and  is  in  the  care 

of  another  person  and  does  not  have  the 
capacity  to  act  on  his  or  her  own  behalf. 

§266.3    Information  considered  In 
determining  wtiettier  to  malw  representative 
payments. 

In  determining  whether  to  make 
representative  payment,  the  Board  may 
consider  the  following  information: 

(a)  Evidence  of  legal  guardianship. 
Evidence  of  the  appointment  of  a  legal 
guardian  or  other  person  legally  vested 
with  the  care  of  the  person  or  estate  of 
an  incompetent  or  a  minor  shall  be  a 
certified  copy  of  the  court's 
determination. 

(b)  Medical  evidence.  The  Board  may 
use  medical  evidence,  when  such  is 
available,  to  help  determine  Whether  an 
annuitant  is  capable  of  managing  or 
directing  the  management  of  benefit 
payments.  For  example,  a  statement  by 
a  physician  or  other  medical 
professional  based  upon  his  or  her 
recent  examination  of  the  annuitant  and 
his  or  her  knowledge  of  the  annuitant's 
present  condition  will  be  used  in  the 
Board's  determination,  if  it  includes 
information  concerning  the  nature  of  the 
annuitant's  illness,  the  annuitant's 
chances  for  recovery  and  the  opinion  of 


the  physician  or  other  medical 
professional  as  to  whether  the  annuitant 
is  able  to  manage  or  direct  the 
management  of  benefit  payments. 

(c)  Other  evidence.  The  Board  may 
also  consider  statements  of  relatives, 
friends,  and  other  people  in  a  position 
to  know  and  observe  the  annuitant, 
which  contain  information  helpful  to 
the  Board  in  deciding  whether  the 
annuitant  is  able  to  manage  or  direct  the 
management  of  benefit  payments. 

$266.4    Information  considered  In 
selecting  a  representative  payee. 

In  selecting  a  representative  payee, 
the  Board  tries  to  select  the  person, 
agency,  organization  or  institution  that 
will  best  serve  the  interest  of  the 
annuitant.  In  making  this  selection,  the 
Board  may  consider  such  factors  as  the 
following: 

(a)  The  relationship  of  the  person  to 
the  annuitant,  including  the  type  of 
relationship,  e.g.,  family  or  legal 
guardianship;  degree  of  relationship,  if 
the  person  is  a  family  member;  and  the 
length  of  association,  if  a  non-family 
member; 

(b)  The  amount  of  interest  that  the 
person  shows  in  the  annuitant, 
including  the  contributions  the  person 
makes  to  the  welfare  of  the  annuitant 
and  the  contacts  and  frequency  of  such 
contacts  with  the  annuitant; 

(c)  Any  legal  authority  the  person, 
agency,  organization  or  institution  has 
to  act  on  behalf  of  the  annuitant; 

(d)  Whether  the  potential  payee  has 
custody  of  the  annuitant; 

(e)  \Vhether  the  potential  payee  is  in 
a  position  to  know  of  and  look  after  the 
needs  of  the  annuitant; 

(f)  Verification  of  the  social  security 
account  number,  name,  address, 
telephone  number,  place  of 
emplojTnent,  and  main  source  of 
income  if  applicable,  accepted  as  part  of 
any  person's  application  for  designation 
as  a  representative  payee,  unless  such 
person's  identification  has  already  been 
established  to  the  satisfaction  of  the 
Board; 

(g)  Whether  an  applicant  for 
designation  as  a  representative  payee 
has  ever  been  convicted  of  a  felony  or 
misdemeanor  under  the  statutes 
administered  by  the  Board  or  the  Social 
Security  Act,  or  convicted  of  a  felony 
under  any  other  Federal  or  State  law; 
and 

(h)  Whether  the  services  of  such 
person  as  representative  payee  have 
previously  been  terminated,  suspended, 
or  declined  by  the  Board  or  the  Social 
Security  Administration  for: 

(1)  Misuse  of  the  benefits  of  the 
annuitant  for  whom  they  were  intended; 

(2)  Failure  to  comply  with  any 
provision  of  or  regulation  under  the 


Railroad  Retirement  Act  or  the  Social 
Security  Act;  or 

(3)  Failure  to  meet  the  requirements  of 
this  part. 

(i)  Whether  the  potential  payee  is  a 
creditor  of  the  annuitant.  A  creditor 
who  provides  goods  and  services  to  the 
annuitant  ordinarily  may  not  serve  as  a 
representative  payee  unless  such 
appointment  poses  no  substantial 
conflict  of  interest  and  unless  the 
creditor  is: 

(1)  A  relative  who  resides  with  the 
annuitant; 

(2)  A  legal  guardian  or  legal 
representative  of  the  annuitant;  or 

(3)  A  licensed  or  certified  care  facility 
(or  owner,  administrator  or  employee 
thereof)  where  there  annuitant  resides. 

§  266.5    Order  o(  preference  in  selecting  a 
representative  payee. 

As  a  guide  in  selecting  a 
representative  payee,  categories  of 
preferred  payees  have  been  established. 
These  preferences  are  flexible.  The 
primary  concern  of  the  Board  is  to  select 
the  payee  who  will  best  serve  the 
annuitant's  interest.  The  preferences 
are: 

(a)  For  annuitants  18  years  old  or 
older,  the  preference  is: 

(1)  A  legal  guardian,  spouse,  or  other 
relative  who  has  custody  of  the 
annuitant  or  who  demonstrates  strong 
concern  for  the  personal  welfare  of  the 
annuitant; 

(2)  A  friend  who  has  custody  of  the 
annuitant  or  demonstrates  strong 
concern  for  the  personal  welfare  of  the 
annuitant; 

(3)  A  public  or  nonprofit  agency  or 
institution  having  custody  of  the 
annuitant; 

(4)  A  private  institution  operated  for 
profit  and  licensed  under  State  law, 
which  has  custody  of  the  annuitant;  and 

(5)  Persons  other  than  those  listed 
above  who  are  qualified  to  carry  out  the 
responsibilities  of  a  representative 
payee  and  who  are  able  and  willing  to 
ser\'e  as  a  payee  for  an  annuitant;  e.g., 
members  of  community  groups  or 
organizations  who  volunteer  to  serve  as 
representative  payee  for  an  annuitant. 

lb)  For  annuitants  under  age  18.  the 
preference  is: 

(1)  A  natural  or  adoptive  parent  who 
has  custody  of  the  annuitant,  or  a  legal 
guardian; 

(2)  A  natural  or  adoptive  parent  who 
does  not  have  custody  of  the  annuitant, 
but  is  contributing  toward  the 
annuitant's  support  and  is 
demonstrating  strong  concern  for  the 
annuitant's  well-being; 

(3)  A  relative  or  stepparent  who  has 
custody  of  the  annuitant; 

(4)  A  natural  or  adoptive  parent  who 
does  not  have  custody  of  the  annuitant 
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and  is  not  contributing  toward  his  or  her 
support  but  is  demonstrating  strong 
concern  for  the  annuitant's  well-being; 

(5)  A  relative  who  does  not  have 
custody  of  the  annuitant  but  is 
contributing  toward  the  annuitant's 
support  and  is  demonstrating  concern 
for  the  annuitant's  well-being; 

(6)  A  relative  or  close  friend  who  does 
not  have  custody  of  the  annuitant  but  is 
demonstrating  concern  for  the 
annuitant's  well-being:  and 

(7)  An  authorized  social  agency  or 
custodial  institution. 

§  266.S    IntormatJon  to  b«  submitted  by  s 
representative  payee-applicant;  tace-to-face 
Interview. 

Before  the  Board  selects  a 
representative  payee,  the  Board  may 
request  the  payee-applicant  to  provide 
information  concerning  the  factors 
listed  in  §  266.4  of  this  part.  An 
employee  of  the  Board  may  also  conduct 
a  face-to-face  interview  with  the  payee- 
applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0052  ) 

§  266.7    Accountability  of  a  representative 
payee. 

(a)  A  representative  payee  is 
accountable  for  the  use  of  benefits.  The 
Board  will  require  periodic  written 
reports  from  representative  payees.  The 
Board  may  also,  at  the  Board's  option, 
verify  how  a  representative  payee  used 
benefit  payments.  A  representative 
payee  must  keep  records  of  what  was 
done  with  all  benefit  payments  in  order 
to  make  accounting  reports.  The  Board 
may  ask  the  following  questions: 

(1)  The  amount  of  benefit  payments 
on  hand  at  the  beginning  of  the 
accounting  period; 

(2)  How  the  benefit  payments  were 
used; 

(3)  How  much  of  the  benefit  payments 
were  saved  and  how  the  savings  were 
invested; 

(4)  Where  the  annuitant  lived  during 
the  accounting  period; 

(5)  The  amount  of  the  annuitant's 
income  from  other  sources  during  the 
accounting  period.  The  Board  may  ask 
for  information  about  other  funds  to 

enable  the  Board  to  evaluate  the  use  of 
benefit  payments;  and 

(6)  Whether  the  representative  payee 
has  been  convicted  of  a  felony  or 
misdemeanor  offense  under  the  statutes 
administered  by  the  Board  or  by  the 
Social  Security  Administration  within 
the  past  15  years  or  whether  any  such 
charges  are  pending. 

(b)  An  individual  to  whom  payments 
are  certified  as  representative  payee  on 
behalf  of  an  annuitant  shall  submit  a 
written  report  in  such  form  and  at  such 


times  as  the  Board  may  require, 
accounting  for  the  payments  certified  to 
him  or  her  on  behalf  of  the  annuitant. 
If.  however,  such  payee  is  a  court- 
appointed  fiduciary  and,  as  such,  is 
required  to  make  an  annual  accounting 
to  the  court,  a  true  copy  of  each  such 
account  filed  with  the  court  may  be 
submitted  in  lieu  of  the  accounting  form 
prescribed  by  the  Board.  If  any 
representative  payee  fails  to  submit  the 
required  accounting  within  a  reasonable 
period  of  time  after  it  is  requested,  no 
further  payments  shall  be  made  to  him 
or  her  on  behalf  of  the  annuitant  unless 
for  good  cause  shown,  the  default  of  the 
representative  payee  is  excused  by  the 
Board,  and  the  required  accounting  is 
thereafter  submitted. 

(c)  At  any  time  after  the  Board  has 
selected  a  representative  payee,  the 
Board  may  ask  such  payee  to  submit 
information  showing  a  continuing 
relationship  to  the  annuitant  and  a 
continuing  responsibility  for  the  care  of 
the  annuitant.  If  the  representative 
payee  does  not  give  the  Board  the 
requested  information  within  a 
reasonable  period  of  time,  the  Board 
may  stop  paying  such  payee  unless  the 
Board  determines  that  the  payee  had  a 
good  reason  for  not  complying  with  the 
Board's  request,  and  the  Board  receives 
the  information  requested. 

(Approved  by  the  Office  of  Management  and 
Budget  under  controi  numbers  3220-0052 
and  3220-0151.) 

(d)  Where,  pursuant  to  paragraphs  (b) 
or  (c)  of  this  section,  the  Board  suspends 
payments,  such  suspension  shall  not 
exceed  a  period  of  30  days;  thereafter, 
the  payments  will  be  made  to  the 
annuitant  except  where  the  annuitant  is 
an  unemancipated  minor  under  age  18 
or  where  in  the  Board's  judgment  the 
interests  of  the  annuitant  would  not  be 
served  by  releasing  payment  to  the 
annuitant. 

§  266.8    Advance  notice  of  tne 
determination  to  make  representative 
payment 

(a)  As  a  general  rule,  whenever  the 
Board  intends  to  make  representative 
payment  and  to  name  a  representative 
payee,  the  Board  will  notify  the 
annuitant  or.  in  the  case  of  an 
unemancipated  minor  under  age  18.  or 
an  individual  who  is  legally 
incompetent,  the  individual  acting  on 
his  or  her  behalf  of  the  Board's  proposed 
actions.  Such  notice  will  tell  the  person 
that  the  Board  plans  to  name  a 
representative  payee  and  who  that 
payee  will  be.  The  notice  will  also  ask 
the  person  to  contact  the  Board  within 
15  days  of  the  date  of  the  notice  if  he 
or  she  objects  to  either  proposed  action. 


If  he  or  she  objects  to  either  proposed 
action,  the  objecting  party  may — 

(1)  Review  the  evidence  upon  which 
the  proposed  actions  will  be  based;  and 

(2)  Submit  any  additional  evidence 
regarding  the  proposed  actions. 

(b)  If  the  objecting  party  objects  to  the 
proposed  actions,  the  Board  will  review 
its  proposed  determinations  and 
consider  any  additional  information 
provided.  The  Board  will  then  issue  a 
decision  on  whether  to  appoint  a 
representative  payee  and  who  that 
payee  will  be.  If  the  objecting  party  is 
dissatisfied  with  either  determination, 
he  or  she  may  request  a  reconsideration 
under  part  260  of  this  chapter. 

(c)  If  the  objecting  party  does  not  file 
a  timely  objection  to  the  proposed 
actions,  the  Board  will  issue  a  decision 
on  whether  to  appoint  a  representative 
payee  and  who  that  payee  will  be.  If  the 
objecting  party  is  dissatisfied  with 
either  determination,  he  or  she  may 
request  a  reconsideration  under  part  260 
of  this  chapter. 

(d)  A  request  for  reconsideration  or  an 
appeal  from  a  determination  under  this 
section  under  part  260  of  this  chapter 
shall  not  prevent  the  Board  from  making 
payments  to  a  representative  payee 
during  the  pendency  of  such 
reconsideration  or  appeal. 

(e)  The  Board's  failure  or  refusal  to 
select  an  individual  as  representative 
payee  orthe  Boards  termination  of 
representative  payee  status  with  respect 
to  an  individual  is  not  subject  to  a 
request  for  reconsideration  or  an  appeal 
under  part  260  of  this  chapter  by  such 
individual. 

$266.9    Responsibilities  of  a 
representative  payee. 

(a)  A  representative  payee  shall, 
subject  to  review  by  the  Board  and  to 
such  requirements  as  it  may  from  time- 
to-time  prescribe,  apply  the  pavTnents 
made  to  him  or  her  on  behalf  of  the 
annuitant  only  for  the  use  and  benefit  of 
such  annuitant,  and  in  a  manner  and  for 
purposes  which  are  in  the  annuitant's 
best  interests. 

(b)  A  representative  payee  shall  notify 
the  Board  of  any  event  that  will  affect 
the  amount  of  benefits  the  annuitant 
receives  or  the  right  of  the  annuitant  to 
receive  benefits. 

(c)  A  representative  payee  shall  notify 
the  Board  of  any  change  in  his  or  her 
circumstances  that  would  affect 
performance  of  the  payee 
responsibilities. 

§  266.10    Use  of  benefit  payments. 

(a)  Current  maintenance.  Payments 
made  to  an  individual  as  representative 
payee  on  behalf  of  an  annuitant  shall  be 
considered  as  having  been  applied  for 
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the  use  and  benefit  of  the  annuitant             §266.11    Consafvation  and  Investment  of  complete  accounting  of  each  annuitant's 

when  they  are  used  for  the  annuitant's        benefit  payments.  funds  under  his  or  her  control, 

current  maintenance.  Current                          (a)  General.  If  benefit  payments  made  .  ,^ .,    ,«_    , 

maintenance  includes  costs  incurred  in      to  a  representative  payee  are  not  needed  !  k   »L.     .  I     matters  of  acttons 

obtaining  food .  shelter,  clothing.                 for  the  annuitant's  current  maintenance  *^^^  "^  ««'»•"  ">  '»9»'  9"«'<»»»".  '^■ 

medical  care,  and  personal  comfort             or  reasonably  foreseeable  needs  or  the  .  u'  "matters  and  actions  m  connection 

items.                                                            support  of  legal  dependents  or  to  pay  ^'^^  an  annuity  submitted  or  taken  by 

Example:  An  aged  annuitant  is  entitled  to       creditors  in  accordance  with  §  266.10.  .^tS'^SV!  .l^'XITlrTnl 

a  monthly  railro?d  retirement  benefit  of  $800.     they  shall  be  conserved  or  invested  on  '^,1  Jl"  :-  ♦     • 

His  son.  who  is  his  representative  payee.  behalf  of  the  annuitant.  Such  funds  %^^l^°^  ^"  ^      51  "u"*!,"  ""T'  .u 

disburses  his  benefits  in  the  following                must  be  invested  in  accordance  with  the  '^^''  ^  considered  by  the  Board  in  the 

manner:                                                            rules  applicable  to  investment  of  trust  ^T  ""^^^^  f"^  ^'^^  ^«  ^"'^  «?»^t 

Rent  and  utilities $500  estates  by  trustees.  Any  investment  hL^^'i'il';"^  T^T  "l^T""'  ^fr 

Medical 50    must  show  clearly  that  the  ?.^"  ^""^Tf  .  ^"  ^^  ^^-^  u-^"^'  '^ 

Food 80    representative  payee  holds  the  property  ^^^  "^^"^^u  u^JlV°/'^  '"  ^''  °L 

Clothing  (coat) 90    in  trust  for  the  annuitant.  her  own  behalf;  ftt,r/ded. /.owever.  That 

Savings 60        (b)  Preferred  investments.  Preferred  '^'^^pTL'iil^Th"  "^^^^• 

Miscellaneous 20  investments  for  excess  hinds  are  S^.LtT    tif^K             f.r°" 

_,      .                  ..                .,                        J ...         .   .        ......  legally  vested  with  the  care  of  the 

The  above  expendiUires  would  represent  deposits  in  an  interest  or  dividend  r^orcnn  «,.  «c»o»»  ^r  o.,  i,,^^ .     . 

,.  ,       ^     .        u  L  ir  r.r                 • »•       u     1    »      .  person  or  estate  ol  an  incompetent  or  a 

proper  disbursements  on  behalf  of  the                 paying  account  in  a  bank,  trust                      Iv,;„«,.^,.  i •.  „      -.r-  j  t 

..    .                                                          _                J-.      .                 ■            J  minor  to  submit  a  certified  copy  of  an 

annuitant.  company,  credit  union,  or  savings  and  „,^„,  «;^„  ,k„   «-    r            pj' "' "'» 

,            ,  loan  association  which  is  insured  under  .  °'t                          ^-  °PP°'"  '"«"' 

(b)  Institutional  care.  If  an  annuitant  either  Federal  or  State  law.  direct  k^  u".u  "^  '""^^  particular  action 
is  receiving  care  in  a  Federal  state,  or  obligations  of  the  United  States  ^^'^  ^^  f  "h     T.k'           ^f^^  °" 
private  institution  because  of  mental  or  Government  or  obligations  for  which  ^^^]l  ZlltZfJ      ?"!  v 
physical  incapacity  current  both  principal  and  interest  are  f rnii^'n  S?Wht?'  \°  "r'  '" 
maintenance  includes  the  customary  guaranteed  unconditionally  by  the  connection  with  the  application, 
charges  made  by  the  institution  in  united  States  Government.  The  account  §  266.13    When  a  new  representative  payee 
providing  care  and  niaintenance.  as  well  must  be  in  a  form  which  shows  clearly  will  be  selected. 

as  expenditures  for  those  items  which  that  the  representative  payee  has  only  a  When  the  Board  learns  that  the 

will  aid  in  the  annuitant  s  recovery  or  fiduciary,  and  not  a  personal,  interest  in  interests  of  the  annuitant  are  not  se^^•ed 

release  frorn  the  institution  or  expenses  ,he  hinds.  If  the  payee  is  the  legally  by  continuing  payment  to  the  present 

for  personal  needs  which  will  improve  appointed  guardian  or  fiduciary  of  the  representative  payee  or  that  the  present 

the  annuitant  s  conditions  while  m  the  annuitant,  the  account  may  be  representative  payee  is  no  longer  able  to 

institution.  established  to  indicate  this  relationship,  carry  out  the  payee  responsibilities,  the 

(c)  Support  of  legal  dependents.  If  the  If  the  payee  is  not  the  legally  appointed  Board  will  undertake  to  find  a  new 
current  maintenance  needs  of  the  guardian  or  fiduciary,  the  accounts  may  repre.sentative  payee.  The  Board  will 
annuitant  are  met,  the  representative  be  established  as  follows:  select  a  new  representative  payee  if  the 
payee  may  use  part  of  the  payments  for           (1)  For  U.S.  Savings  Bonds —  Board  finds  a  preferred  payee  or  if  the 
the  support  of  the  annuitant's  legally  present  payee — 

dependent  spouse,  child,  and/or  parent.  (Name  of  annuitant)  (a)  Has  not  used  the  benefit  payments 

(d)  Claims  of  creditors.  Where  a  debt  °"  the  annuitant's  behalf  in  accordance 

arose  prior  to  the  first  month  for  which  'Social  Security  Number),  for  whom  with  the  guidelines  in  this  part; 

benefits  are  certified  to  a  representative  ; ; ^^  "=.t"°^.  "'T'«^  °"'j»^«  °}^^' 

payee,  the  representative  payee  may  ^^ame  of  payee)  responsibilities  described  in  this  part; 

satisfy  such  debt  out  of  present  benefit  S.^.^P-j^/XS'"  '"  '^'^"'''^  S  Nolonger  wishes  to  be 

payments  only  if  the  currerit  and  Retirement  benefits.  representative  payee; 

reasonably  foreseeable  needs  of  the                 (2)  For  interest  or  dividend  paying  [e)  Is  unable  to  manage  the  benefit 

annuitant  are  met.  accounts —              •  payments;  or 

Example:  A  retroactive  railroad  retirement  fO  Fails  to  cooperate,  within  a 

annuity  check  in  the  amount  of  $2,100.  (Name  of  annuitant)  by  reasonable  time,  in  providing  evidence. 

representing  benefits  due  for  November  1989  accounting,  or  other  information  which 

through  January  1990,  was  issued  on  behalf  (Name  of  payee),  representative  payee.  the  Board  requests. 

of  the  annuitant  to  the  annuitant's  daughter,  f„i  r„» .„» i  j-   -j     j  , 

who  is  the  representative  pavee  The  check            ic)  Interest  and  dividend  payments.  §266.14    When  representative  payment  will 

was  certified  in  February  19^.  The  nursing  Jj^  '"'«^«^*  ^"^  dividends  which  result  be  stopped. 

home,  where  the  annuitant  resides,  is  owed  ^"^  ^"  investment  are  the  property  of  if  an  annuitant  receiving 

money  for  maintenance  expenses  the  the  annuitant  and  may  not  be  representative  payment  shows  the  Board 

annuitant  incurred  prior  to  February  1990.  considered  to  be  the  property  of  the  that  he  or  she  is  mentally  and  physically 

representative  payee.  able  to  manage  or  direct  the 

If  the  accrual  is  not  jpquired  for  the             (d)  Prohibition  against  commingling.  management  of  benefit  payments,  the 

annuitant's  current  maintenance  and  the  The  representative  payee  shall  not  Board  will  make  direct  payment  to  the 

annuitant  had  no  foreseeable  needs  commingle  his  or  her  personal  funds  annuitant.  Information  which  the 

which  would  require  large  with  the  representative  payments.  A  annuitant  may  give  to  the  Board  to 

disbursements,  the  expenditure  of  the  representative  payee  may  consolidate  support  his  or  her  request  for  direct 

accrual  or  part  thereof  for  the  past  due  and  maintain  an  annuitant's  funds  in  an  payment  include  the  following: 

maintenance  charges  would  be  account  with  other  annuitants  if  he  or  (a)  A  physician's  statement  regarding 

consistent  with  the  Board's  guidelines.  she  maintains  a  separate,  accurate  and  the  annuitant's  condition,  or  a  statement 

I 
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by  a  medical  ofFicer  of  the  institution 
where  the  annuitant  is  or  was  confined, 
showing  that  the  annuitant  is  able  to 
manage  or  direct  the  management  of  bis 
or  her  funds; 

(b)  A  certified  copy  of  a  court  order 
restoring  the  annuitant's  rights  in  a  case 
where  an  annuitant  was  adjudged 
legally  incompetent;  or 

(c)  Other  evidence  which  establishes 
the  annuitant's  ability  to  manage  or 
direct  the  management  of  benefits. 

§266.15    Transfer  of  accumulated  t>eneflt 
payments. 

A  representative  payee  who  has 
conserved  or  invested  funds  from 
railroad  retirement  payments  made  to 
him  or  her  on  behalf  of  an  annuitant 
shall,  upon  direction  of  the  Board, 
transfer  any  such  funds  (including 
interest  or  dividends  earned  from 
investment  of  such  funds)  to  a  successor 
representative  payee  appointed  by  the 
Board,  or.  at  the  option  of  the  Board, 
shall  transfer  such  funds,  including 
interest,  to  the  Board  for  payment  to  a 
successor  payee  or  to  the  annuitant. 

Dated.  January  2t.  1994. 
By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

(FR  Doc  94-1919  Filed  1-27-94;  8:45  ami 

ULUNQ  CODE  TtOfr-Ot-^ 


20  CFR  Part  336 
RiN  3220-AA67 

Duration  of  Normal  and  Extended 
Benefits 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMAPV:  The  Railroad  Retirement 
Board  (Board)  hereby  revises  its 
regulations  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA)  to 
update  the  provisions  concerning  the 
duration  of  normal  unemployment  and 
sickness  benefits  under  the  RUIA  and  to 
add  provisions  concerning  the 
establishment  of  extended  benefit 
periods  under  the  RUIA. 
EFFECTIVE  DATE:  January  28. 1994. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
844  Rush  Street.  Chicago.  Illinois  60611. 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  This 
revision  to  part  336  revises  the  part 
heading  from  "Elxhaustion  of  Rights  to 
Benefits"  to  "Duration  of  Normal  and 


Extended  Benefits",  and  consists  of  two 
subparts.  Subpart  A  explains  how  long 
a  qualified  railroad  employee  may 
receive  normal  unemployment  and 
sickness  benefits.  Subpart  B  explains 
under  what  circumstances  an  employee 
with  10  or  more  years  of  railroad  service 
may  receive  extended  unemployment  or 
sickness  benefits  and  the  duration  of  an 
employee's  extended  benefit  period. 
This  rule  also  removes  existing  §  336.3, 
which  relates  to  payment  of  extended 
unemployment  benefits  under  the 
Temporary  Extended  Railroad 
Unemployment  Insurance  Benefits  Act 
of  1961.  Extended  benefits  are  no  longer 
payable  under  that  Act.  As  revised, 
§  336.3  explains  the  duration  of  normal 
sickness  benefits  under  the  RUIA. 

On  August  17,  1993,  the  Board 
published  this  rule  as  a  proposed  rule 
(58  FR  43577),  inviting  comments  on  or 
before  September  16, 1993.  No 
comments  were  received. 

The  Board  has  determined  that  this  is 
not  a  significant  regulatory  action  for 
purposes  of  Executive  Order  No.  12866; 
therefore,  no  regulatory  impact  analysis 
is  required.  The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3220-0070. 

List  of  Subiecto  in  20  CFR  Fart  336 

Railroad  employees.  Railroad 
unemployment  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  IT,  part  336  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  336— DURATION  OF  NORMAL 
AND  EXTENDED  BENEFITS 

Subpart  A — Normal  Benefits 

336.1  Introduction. 

336.2  Duration  of  normal  unemployment 
benefits. 

336.3  Duration  of  normal  sickness  benefits. 

336.4  Base  year  compensation. 

336.5  Notice  to  employee. 

Subpart  B — Extended  Benefits 

336.10  Eligibility. 

336. 1 1  Exhaustion  of  rights  to  normal 
unemployment  benefits. 

336.12  Elxhaustion  of  rights  to  normal 
sickness  benefits. 

336.13  Years  of  service  requirement 

336.14  Extended  benefit  {)eriod. 

336.15  How  to  claim  extended  benefits. 

336.16  Notice  to  employee. 
Authority:  45  U.S.C.  362(1). 

Subpart  A — Normai  Benefits 

$336.1    Introduction. 

(a)  General.  This  subpart  explains 
how  long  a  qualified  employee  may 


receive  normal  unemployment  or 
sickness  benefits  under  the  Railroad 
Unemployment  Insurance  Act  during  a 
benefit  year.  Under  section  2(c)  of  that 
Act,  normal  unemployment  benefits  are 
payable  for  up  to  130  days  of 
unemployment  within  a  benefit  year,  or 
in  an  amount  equal  to  the  amount  of  the 
employee's  "base  year  compensation", 
whichever  is  less.  A  similar  limitation 
applies  to  the  payment  of  sickness 
benefits.  An  employee  who  exhausts  his 
or  her  normal  unemployment  or 
sickness  benefits  may  be  eligible  for 
payment  of  extended  unemployment  or 
extended  sickness  benefits  under  the 
conditions  set  forth  in  subpart  B  of  this 
part. 

(b)  Definitions.  The  terms  "benefit 
year",  "base  year",  and  "compensation" 
are  defined  in  part  302  of  this  chapter. 
The  term  "registration  period"  is 
defined  in  parts  325  and  335  of  this 
chapter.  For  the  purposes  of  this 
subpart,  and  as  explained  in  §  336.4  of 
this  part,  an  employees  "base  year 
compensation"  may  include 
compensation  in  excess  of  the  monthly 
compensation  base  (as  defined  in  part 
302  of  this  chapter)  even  though  such 
excess  may  not  be  counted  for  the 
purpose  of  determining  whether  such 
employee  is  a  "qualified  employee" 
within  the  meaning  of  part  302. 

(c)  Recovery  of  benefits.  When 
unemployment  or  sickness  benefits  are 
recovered  by  the  Board  for  one  or  more 
days,  the  Board  will  disregard  those 
days  in  detennining  whether  the 
employee  has  exhausted  normal 
unemployment  or  sickness  benefits  with 
respect  to  the  applicable  benefit  year. 

§  336.2    Duration  of  normal  unemployment 
benefits. 

(a)  130  compensable  day  limitation.  A 
qualified  employee  who  has  satisfied 
the  waiting  period  for  a  benefit  year  may 
receive  benefits  for  a  maximum  of  130 
days  of  unemployment  within  such 
benefit  year,  subject  to  the  limitation  on 
payment  explained  in  paragraph  (b)  of 
this  section.  In  any  registration  period 
beginning  after  the  end  of  the  waiting 
period  and  before  the  beginning  of  the 
next  ensuing  benefit  year,  benefits  are 
payable  for  days  of  unemployment  in 
excess  of  four,  but  the  aggregate  number 
of  compensable  days  may  not  exceed 
130  for  the  benefit  year.  An  employee 
who  is  unemployed  on  all  days  during 
a  registration  period  could  have  a 
maximum  of  10  compensable  days  of 
unemployment  in  such  registration 
period.  The  amount  of  benefits  for  each 
compensable  day  of  unemployment  is 
the  amount  of  the  daily  benefit  rate 
computed  for  such  employee  pursuant 
to  part  330  of  this  chapter. 
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(b)  Base  year  compensation  limit. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Board 
will  not  pay  unemployment  benefits  to 

a  qualified  employee,  with  respect  to  his 
or  her  days  of  unemployment  within  a 
benefit  year,  in  an  amount  greater  than 
the  amount  of  his  or  her  base  year 
compensation,  as  computed  under 
§336.4  of  this  part. 

(c)  Unemployment  due  to  a  strike. 
The  limitations  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section  also  apply  to 
an  employee  whose  unemplo>Tnent  is 
due  to  a  stoppage  of  work  because  of  a 
strike  in  the  establishment,  premises,  or 
enterprise  at  which  he  was  last 
employed.  But  no  unemployment 
benefits  are  payable  for  die  employee's 
first  14  days  of  unemployment  due  to 
such  stoppage  of  work. 

§  336.3    Duration  of  normal  sickness 
benefits. 

The  duration  of  normal  sickness 
benefits  is  the  same  as  the  duration  of 
normal  unemployment  benefits,  as  set 
forth  in  §  336.2  of  this  part.  A  qualified 
employee  who  has  satisfied  the  benefit 
year  waiting  period  and  is  otherwise 
eligible  for  sickness  benefits  may 
receive  benefits  for  a  maximum  of  130 
days  of  sickness  within  a  benefit  year, 
but  the  amount  paid  as  sickness  benefits 
may  not  exceed  the  amount  of  the 
employee's  base  year  compensation,  as 
computed  under  §  336.4  of  this  part. 

§  336.4    Base  year  compensation. 

(a)  Formula.  For  the  purposes  of  this 
part,  an  employee's  base  year 
compiensation  includes  any 
compensation  in  excess  of  the  monthly 
compensation  base  (as  defined  in  part 
302  of  this  chapter)  for  any  month  in  the 
applicable  base  year  but  shall  not 
include  any  amount  that  exceeds  the 
value  of  "X"  in  the  following  formula: 
X  =  $775(A/$600).  In  this  formula.  "A" 
is  the  dollar  amount  of  the  monthly 
compensation  base  with  respect  to 
months  in  such  base  year.  For  example, 
if  an  employee  had  railroad  earnings  of 
$1,500  per  month  in  each  of  three 
months  in  base  year  1990,  the 
employee's  base  year  compensation  for 
purposes  of  part  302  of  this  chapter 
would  be  $2,235  (three  times  the 
monthly  compensation  base  of  $745  per 
month  for  months  in  1990).  But  the 
employee's  base  year  compensation  for 
purposes  of  computing  maximum 
normal  unemployment  (or  sickness) 
benefits  under  this  subpart  would  be 
$2,886  (three  times  $962),  and  his  or  her 
normal  unemployment  (or  sickness) 
benefits  would  not  be  considered 
exhausted  until  he  or  she  is  paid 
unemployment  (or  sickness)  benefits  in 


an  amount  equal  to  $2,886.  In  this 
example,  $962  is  the  amount  computed 
as  the  value  of  "X"  in  the  above  formula 
when  "A"  is  equal  to  $745. 

(b)  Employer's  duty  to  report.  The 
base  year  employees)  of  an  employee 
shall  provide  information  as  to  the 
amount  of  an  employee's  monthly 
compensation  in  excess  of  the  monthly 
compensation  base,  as  defined  in  part 
302  of  this  chapter,  unless  the  amount 
of  the  employee's  compensation  at  the 
monthly  compensation  base  hmit,  as 
already  reported  to  the  Board,  is  equal 
to  or  greater  than  an  amount  equal  to 
130  times  the  daily  benefit  rate 
applicable  to  the  employee's  days  of 
unemployment  or  days  of  sickness. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0070.) 

§  336.5    Notice  to  empioyee. 

The  Board  will  notify  an  employee 
when  it  appears  that  bis  or  her  right  to 
normal  unemployment  or  normal 
sickness  benefits  will  be  exhausted. 
Such  notice  will  include  information 
about  the  availability  of  extended 
benefits  under  subpart  B  of  this  part  if 
the  employee  has  completed  10  years  of 
railroad  service  and  the  availability  of 
normal  benefits  for  the  next  ensuing 
benefit  year  if  the  employee  is  not 
eligible  for  extended  benefits. 

Subpart  B — Extended  Benefits 

S  336.10    Eligibility. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  employee  may 
receive  extended  unemployment  or 
extended  sickness  benefits  under  this 
part  if  he  or  she: 

(1)  Has  exhausted  normal 
unemployment  or  normal  sickness 
benefits  (as  the  case  may  be)  under 
subpart  A  of  this  part; 

(2)  Has  completed  10  years  of  railroad 
service,  as  set  forth  in  §  336.13  of  this 
part; and 

(3)  Continues  to  have  days  of 
unemployment  or  days  of  sickness,  as 
the  case  may  be. 

(b)  An  employee  is  not  eligible  for 
extended  sickness  benefits  if  he  or  she 
has  voluntarily  retired  or  has  attained 
age  65.  In  the  case  of  claims  for 
unemployment  benefits,  an  employee  is 
not  eligible  for  extended  unemployment 
benefits  if  he  or  she  has  voluntarily  left 
work  without  good  cause  or  has 
voluntarily  retired. 

§  336.1 1    Exhaustion  of  rights  to  nonnal 
unemployment  tMneflts. 

For  the  purposes  of  this  part,  the 
Board  considers  that  an  employee  has 
exhausted  his  or  her  current  rights  to 
normal  benefits  for  days  of 
unemployment  if: 


(a)  The  employee  received 
unemployment  benefits  for  130  days  of 
unemployment  in  the  benefit  year,  or 

(b)  The  employee  received 
unemployment  benefits  in  the  benefit 
year  equal  to  the  amount  of  his  or  her 
base  year  compensation;  or 

(c)  At  the  end  of  a  normal  benefit  year 
during  which  the  employee  was 
qualified  for  benefits,  he  or  she  received 
less  than  the  maximum  unemployment 
benefits  for  the  benefit  year  and  he  or 
she  is  not  qualified  for  benefits  in  the 
next  succeeding  benefit  year. 

§  336.12    Exhaustion  of  rights  to  nonnal 
sickness  benefits. 

For  the  purposes  of  this  part,  the 
Board  considers  that  an  employee  has 
exhausted  his  or  her  current  rights  to 
normal  benefits  for  days  of  sickness  if: 

(a)  The  employee  received  sickness 
benefits  for  130  days  of  sickness  in  the 
benefit  year;  or 

(b)  The  employee  received  sickness 
benefits  in  the  benefit  year  equal  to  the 
amount  of  his  or  her  base  year 
compensation;  or 

(c)  At  the  end  of  the  normal  benefit 
year  during  which  the  employee  was 
qualified  for  benefits,  he  or  she  received 
less  than  the  maximum  sickness 
benefits  for  the  benefit  year  and  he  or 
she  is  not  qualified  for  benefits  in  the 
next  succeeding  benefit  year. 

§336.13    Years  of  service  requirement 

(a)  Statutory  basis.  For  the  purposes 
of  this  part,  an  employee  is  not  eligible 
for  extended  unemployment  or  sickness 
benefits  if  he  or  she  does  not  have  at 
least  10  years  of  railroad  service.  An 
employee  who  has  120  service  months 
as  defined  in  part  210  of  this  chapter, 
whether  or  not  consecutive,  is 
considered  to  have  10  years  of  railroad 
service,  and  an  employee  who  has  180 
service  months,  whether  or  not 
consecutive,  is  considered  to  have  15 
years  of  railroad  service. 

(b)  Initial  determination.  The  Board 
will  determine  whether  an  employee 
has  10  years,  or  15  years,  of  railroad 
service  on  the  basis  of  reports  filed  by 
employers  pursuant  to  part  209  of  this 
chapter.  The  number  of  years  of  service 
shown  in  the  Board's  records  will  be 
accepted  as  correct  for  the  purposes  of 
this  part,  unless  the  employee  claims 
credit  for  more  service  than  that  shown 
in  the  Board's  records  and  such 
additional  service  is  verified.  In  any 
such  case,  the  Board  will  afford  the 
employee  an  opportunity  to  establish 
credit  for  additional  service  if  such 
service  would  be  sufficient  to  bring  the 
employee  up  to  10  years,  or  15  years,  of 
service.  If  the  claim  for  credit  for 
additional  service  is  made  by  an 
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mployee  who  has  at  least  10  years  of 
ailroad  service  but  is  claiming  credit 
Dr  at  least  IS  years,  the  Board  will  not 
lelay  the  establishment  of  an  extended 
lenefit  period  based  on  10  years  of 
ervice  but  shall  extend  the  ending  date 
if  such  period  if  the  employee  is  able 
0  establish  credit  for  15  years  of 
ailroad  service, 
(c)  Effective  date.  An  employee 
cquires  10  years,  or  15  years,  of 
ailroad  service,  as  the  case  may  be,  as 
if  the  first  day  with  respect  to  which 
reditable  compensation  is  attributable 
n  his  120th,  or  180th,  month  of  service. 

336. 1 4    Extended  benefit  period. 

(a)  Defined.  An  extended  benefit 
»eriod  consists  of  seven  consecutive  14- 
lay  registration  periods  in  the  case  of  an 
mployee  having  10-14  years  of  railroad 
ervice  and  13  consecutive  14-day 
egistration  periods  in  the  case  of  an 
mployee  having  15  or  more  years  of 
ailroad  service. 

(b)  Beginning  date.  In  the  case  of 
inemployment  benefits,  an  extended 
lenefit  period  begins  with  the  first  day 
if  unemployment  after  the  day  on 
yhich  the  employee  exhausts  his  or  her 
ights  to  normal  unemployment 
enefits.  In  the  case  of  sickness  benefits, 
he  beginning  date  is  the  first  day  of 
ickness  after  the  employee  exhausts 
lormal  sickness  benefits.  Such  first  day 
if  unemployment  or  first  day  of 
ickness  must  be  within  the  same 
enefit  year  with  respect  to  which  the 
mployee  exhausted  normal  c 
inemployment  or  normal  sickness 
enefits,  as  the  case  may  be.  However, 
lo  extended  benefit  period  may  begin 

m  any  day  of  unemployment  or 
ickness  prior  to  the  date  on  which  the 
mployee  acquired  10  years  of  railroad 
ervice. 

(c)  Ending  date.  If  an  employee  has  10 
ut  less  than  15  years  of  railroad 
ervice,  his  or  her  extended  benefit 
leriod  ends  on  the  97th  day  after  it 
egan.  If  an  employee  has  15  or  more 
ears  of  railroad  service,  his  or  her 
xtended  benefit  period  ends  on  the 
81st  day  after  it  began.  If  an  employee 
ttains  age  65  during  an  extended 
ickness  benefit  period,  such  extended 
enefit  period  will  terminate  on  the  day 
lext  preceding  the  date  on  which  the 
mployee  attains  age  65.  except  that  it 
tiay  continue  for  the  purpose  of  paying 
lenefits  for  his  or  her  days  of 
inemployment,  if  any,  during  such 
xtended  benefit  period.  If  an  extended 
ickness  benefit  period  terminates 
lecause  the  employee  has  attained  age 

5  and  if  at  that  point  the  employee  has 
ights  to  normal  sickness  benefits,  the 
mployee  will  be  paid  normal  sickness 


benefits  if  he  or  she  is  otherwise  entitled 
to  payment  thereof. 

(d)  Maximum  number  of  compensable 
days.  During  an  extended  benefit  period 
consisting  of  seven  consecutive  14-day 
registration  periods,  extended  benefits 
may  be  paid  for  a  maximum  of  65  days 
of  unemployment  (or  65  days  of 
sickness,  as  the  case  may  be).  During  an 
extended  benefit  period  consisting  of  13 
consecutive  14-day  registration  periods, 
extended  benefits  may  be  paid  for  a 
maximum  of  130  days  of  unemployment 
(or  130  days  of  sickness,  as  the  case  may 
be). 

§  336.15    How  to  claim  extended  benefits. 

An  employee  who  has  10  or  more 
years  of  railroad  service  who  exhausts 
his  or  her  rights  to  normal 
unemployment  or  normal  sickness 
benefits  and  who  wishes  to  claim 
extended  unemployment  or  extended 
sickness  benefits  may  do  so  by  claiming 
benefits  on  the  forms  provided  by  the 
Board  pursuant  to  parts  325  or  335  of 
this  chapter.  The  claim  forms  provided 
for  this  purpose  are  the  same  as  those 
provided  for  claiming  normal  benefits. 
No  special  application  for  extended 
benefits  is  required,  and  no  waiting 
period  applies  to  the  payment  of 
extended  benefits. 

§  336.1 6    Notice  to  employee. 

Upon  determining  that  an  employee  is 
eligible  for  a  period  of  extended 
unemployment  or  sickness  benefits,  the 
Board  will  notify  the  employee  of  the 
beginning  and  ending  dates  of  such 
extended  benefit  period. 

Dated:  January  21, 1994. 

By  Authority  of  the  Board. 
Beatrice  Ezersld. 
Secretary  to  the  Board. 
IFR  Doc.  94-1829  Filed  1-27-94;  8:45  am) 
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DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart74 
[Docket  No.  91 C-0432] 

Listing  of  Color  Additives  for  Coloring 
Sutures;  D&C  Violet  No.  2; 
Conrirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  December  16, 1993,  for 


the  final  rule  that  amended  the  color 
additive  regulations  to  provide  for  tho 
safe  use  of  D&C  Violet  No.  2  to  color 
poliglecaprone  25  (e-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
for  general  surgery. 
DATES:  Effective  date  confirmed; 
December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  15, 1993 
(58  FR  60106),  FDA  amended  21  CFR 
74.3602  to  provide  for  the  safe  use  of 
D&C  Violet  No.  2  to  color 
poliglecaprone  25  (e-caprolactone/ 
glycolide  copolymer)  absorbable  sutures 
for  general  surgery. 

FDA  gave  interested  persons  until 
December  16, 1993,  to  file  objeciions  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore, 
FDA  finds  that  the  final  rule  published 
in  the  Federal  Register  of  November  15, 
1993,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  FoMod, 
EhTig,  and  Cosmetic  Act  (sees.  201,  401. 
402, 403, 409, 501,  502,  505,  601.  602, 
701,  721  (21  U.S.C.  321,  341,  342,  343, 
348,  351.  352,  355,  361,  362,  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  November  15, 
1993,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  December  16, 1993. 

Dated:  January  24, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-1885  Filed  1-27-94;  8:45  am) 

BILUNG  CODE  416(M>1-f 


21  CFR  Part  330 
[Docket  No.  92N-04541 
RIN0905-AA06 

Lat>eling  of  Drug  Products  for  Over- 
the-Counter  Human  Use 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
general  labeling  policy  for  over-the- 
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counter  (OTC)  drug  products  to  allow 
for  the  interchangeable  use  of  certain 
words  in  labeling  required  by  an  OTC 
drug  monograph.  Examples  of  these 
words  include:  "doctor"  and 
"physician."  "consult"  and  "ask."  and 
"indications"  and  "uses."  This  final 
rule  provides  alternate  terminology  in 
the  labeling  of  OTC  drug  products  for 
words  that  have  the  same  meaning. 
EFFECTIVE  DATE:  February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  5, 1993  (58  FR 
17553),  the  agency  proposed  to  amend 
its  general  labeling  policy  for  over-the- 
counter  (OTC)  drug  products  to  allow 
for  the  interchangeable  use  of  certain 
words  in  the  labeling  required  by  an 
OTC  drug  monograph.  The  agency  had 
previously  proposed  in  a  number  of 
tentative  final  monographs  and 
included  in  a  niunber  of  final 
monographs  a  provision  that  the  words 
"doctor"  and  "physician"  may  be  used 
interchangeably  in  the  labeling  of  OTC 
drug  products.  (See.  e.g..  §§  333.150(e). 
333.350(e).  and  336.50(e)  (21  CFR 
333.150(e).  333.350(e).  and  336.50(e)).) 
Instead  of  including  this  provision  in 
each  OTC  drug  monograph,  the  agency 
proposed  to  include  such  a  provision  in 
§  330.1  (21  CFR  330.1)  as  part  of  the 
general  conditions  under  which  an  OTC 
drug  is  generally  recognized  as  safe, 
efliective.  and  not  misbranded.  The 
agency  also  proposed  that,  at 
manufacturers'  discretion,  the  word 
"ask"  could  be  substituted  for  the  word 
"consult."  which  appears  in  the 
directions  for  many  OTC  drug 
monograph  ingredients.  (See,  e.g.. 
§§  333.150(c)(1).  333.350(c)(2).  and 
340.50(c)(2)  (21  CFR  340.50(c)(2)).) 
Thus,  the  agency  proposed  that  the 
phrases  "consult  a  physician."  "consult 
a  doctor."  "ask  a  physician."  and  "ask 
a  doctor"  could  be  used 
interchangeably.  The  agency  invited 
comments  and  suggestions  as  to  such 
other  terms  that  could  be  used 
interchangeably,  i.e..  terms  general  in 
nature  that  appear  in  more  than  one 
OTC  drug  monograph. 

One  trade  association,  representing 
OTC  drug  manufacturers,  and  one  drug 
manufacturer  submitted  comments  in 
response  to  the  agency's  proposal. 
Copies  of  the  comments  are  on  display 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857,  and 


may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

L  Summary  of  the  Cominents  Received 

The  comment  from  the  trade 
association  agreed  with  the  agency's 
proposal  to  allow  for  the 
interchangeable  use  of  the  words 
"doctor"  and  "physician,"  and  the 
words  "consult"  and  "ask."  The 
comment  suggested  the  following 
additional  sets  of  alternative  terms  and 
gave  the  following  citations,  showing 
inclusion  in  several  OTC  drug 
monographs,  as  support:  (1)  "Clean"  or 
"cleanse"  (§§  333.150(d),  333.350(d)(1). 
and  346.50(d)(1)  (21  CFR  346.50(d)(1))); 
(2)  "persist"  or  "continue" 
(§§  341.76(c)(5)(ii).  346.50(c)(7)(iii). 
357.150(c)(1),  and  357.850(c)(l)(i)  (21 
CFR  341.76(c)(5)(u),  346.50(c)(7)(iu). 
357.150(c)(1).  and  357.850(c)(l)(i))):  (3) 
"chronic"  or  "persistent" 
(§§  336.50(c)(1).  338.50(c)(3), 
341.74(c)(2).  (c)(3),  and  (c)(4)(ii)  through 
(c)(4)(iv).  and  341.78(c)(1)  (21  CFR 
338.50(c)(3).  341.74(c)(2).  (c)(3).  and 
(c)(4)(ii)  through  (c){4)(iv).  and 
341.78(c)(1)));  (4)  "assistance"  or  "help" 
(§§  331.30(g),  332.30(c).  341.74(f).  and 
342.76(c)(5)(>)  and  (c)(6)(ii)  (21  CFR 
331.30(g).  332.30(c).  341.74(f),  and 
342.76(c)(5)(i)  and  (c)(8)(ii)));  and  (5) 
"pubnonary"  or  "lung"  (§§  336.50(c)(1) 
and  338.50(c)(3)}.  The  comment  stated 
that,  in  some  instances,  the  paired  terms 
already  appear  in  the  cited  regulations 
and,  in  other  cases,  the  alternative  terms 
may  be  better  understood  by  consumers. 
The  comment  mentioned  the  following 
examples:  "Lung"  disease  may  be  better 
understood  than  the  more  technical 
"pulmonary"  disease,  and  "persistent" 
may  be  better  understood  than 
"chronia"  The  comment  stated  its 
understanding  that  the  rule  is  intended 
only  to  provide  a  glossary  of  comparable 
terms  that  may  be  used  interchangeably. 
not  to  make  substantive  changes  in  the 
underlying  required  label  statements. 
For  example,  the  comment  mentioned 
that  the  rule  would  not  permit  the  term 
"health  professional"  as  an  alternative 
to  the  terms  "doctor"  or  "physician." 
because  a  "health  professional"  may 
include  pharmacists,  nurses,  midwives, 
and  others  who  are  not  licensed  to 
practice  medicine.  The  comment 
requested  that  the  agency  clarify  ihat 
this  rule  applies  only  to  OTC  drug 
monograph  language  otherwise  required 
to  be  declared  verbatim  in  OTC  drug 
product  labeling.  The  conunent  added 
that  the  rule  would  not  apply  to  or 
otherwise  affect  the  use  of  truthful  and 
nonmisleading  alternative  terms  that 
can  be  used  for  monograph  indications. 


The  other  comment  also  proposed 
that  the  terms  "assistance"  and  "help" 
be  allowed  interchangeably  in  the 
general  overdose  warning,  which  states: 
"In  case  of  accidental  ingestion,  seek 
professional  assistance  or  contact  a 
Poison  Control  Center  immediately." 

n.  The  Agency's  Final  CoDclusions 

The  agency  has  carefully  evaluated 
the  comments'  proposals  for  the 
interchangeable  use  of  certain  terms  and 
concludes  that  the  interchangeable 
terms  suggested  by  the  conmients 
("clean"  or  "cleanse."  "persist(s)"  or 
"contmue(8),"  "assistance"  or  "help." 
and  "pulmonary"  or  "lung")  are 
accejptable  and  will  help  promote  better 
label  readability. 

In  addition,  the  agency  has 
determined  that  the  terms 
"indication(8)"  or  "use(s)"  should  be 
allowed  to  be  used  interchangeably.  The 
agency  considers  the  term  "use(s)"  to  be 
simpler  and  better  understood  by 
consumers  than  the  term 
"indication(s)."  The  agency  is  including 
this  option  in  §  330.1(i). 

The  agency  disagrees  with  the 
interchangeable  use  of  the  words 
"chronic"  and  "persistent."  "Chronic," 
by  definition,  is  of  long  duration,  or  may 
be  subject  to  habit  or  disease  for  a 
lengthy  period  (Ref.  1).  On  the  other 
hand,  "persistent."  by  definition,  is 
refusing  to  let  go,  insistently  re]>etitive 
or  continuous,  or  enduring  (Ref.  2). 
While  "chronic"  is  also  "persistent." 
"p)ersistent"  is  not  necessarily 
"chronic"  For  instance,  a  chronic 
cough  denotes  one  that  has  gone  on  for 
a  lengthy  period  of  time,  while  a 
persistent  cough  could  be  one  of  recent 
onset  that  does  not  respond  to 
treatment.  Thus,  a  chronic  cough  and  a 
persistent  cough  may  be  the  same,  or 
they  could  be  two  separate  entities. 
Therefore,  interchangeable  use  of  the 
terms  "chronic"  and  "persistent"  is  not 
included  in  the  final  rule. 

References 

(1)  "Webster's  li  New  Riverside  University 
Dictionaiy."  Houghton  Mifflin  Co.,  Boston, 
1984.  s.v.  "chronic." 

(2)  "Webster's  fl  New  Riverside  University 
Dictionary."  Houghton  Mifflin  Co.,  Boston. 
1984,  s.v.  "persistent" 

This  final  rule  does  not  make 
substantive  changes  in  the  language 
required  in  OTC  drug  monographs.  The 
rule  allows  for  alternative  terminology 
for  certain  terms  that  are  sufficiently 
comparable  to  be  used  interchangeably. 
The  rule  does  not  aHect  the  use  of 
truthful  and  nonmisleading  terminology 
as  an  alternative  to  monograph 
indications  in  accord  with 
§330.l(c)(2)(ii)and(c)(2)(iii). 
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The  agency  has  examined  the 
tconomic  consequences  of  this  final 
ule  and  determined  that  it  does  not 
equire  either  a  regulatory  impact 
malysis,  as  specified  in  Executive  Order 
.2866,  or  a  regulatory  flexibility 
inalysis,  as  defined  in  the  Regulatory 
■lexibility  Act  fPub.  L.  96-354).  This 
inal  rule  provides  alternative  labeling 
tptions  that  can  be  implemented  at  very 
ittle  cost  by  manufacturers  at  the  next 
)rinting  of  labels,  for  those  products  for 
vhich  the  manufacturer  chooses  to 
nake  a  change.  Thus,  the  rule  will  have 
10  significant  economic  impact.  The 
gency  concludes  that  the  final  rule  is 
lot  a  major  rule  as  defined  in  Executive 
)Tder  12866.  Further,  the  agency 
ertifies  that  the  rule  will  not  have  a 
ignificant  economic  impact  on  a 
ubstantial  number  of  small  entities  as 
lefined  in  the  Regulatory  Flexibility 
^ct. 

The  agency  has  determined  under  21 
FR  25.24(c)(6)  that  this  action  is  of  a 
ype  that  does  not  individually  or 
umulativeiy  have  a  significant  effect  on 
he  human  environment.  Therefore, 
leither  an  environmental  assessment 
lor  an  environmental  impact  statement 
5  required. 

.ist  of  Subjects  in  21  CFR  Part  330 

Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
)rug,  and  Cosmetic  Act  and  under 
uthority  delegated  to  the  Commissioner 
f  Food  and  Drugs,  21  CFR  part  330  is 
mended  as  follows: 

'ART  330— OVER-THE-COUNTER 
OTC)  HUMAN  DRUGS  WHICH  ARE 
iENERALLY  RECOGNIZED  AS  SAFE 
hND  EFFECTIVE  AND  NOT 
mSBRANDED 

1.  The  authority  citation  for  21  CFR 
lart  330  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  503,  505, 
10,  701  of  the  Federal  Food.  Drug,  and 
osmetic  Act  (21  U.S.C  321,  351,  352,  353. 
55,  360,  371). 

2.  Section  330!l  is  amended  by 
dding  new  paragraph  (i)  to  read  as 
sllows: 

330.1    Gerwral  conditions  for  general 
tcognttion  m  sate,  effective  and  not 
ilst>fanded. 

•        •        •        • 

(i)  The  following  terms  may  be  used 
iterchangeably  in  any  of  the  labeling 
stablished  in  parts  331  through  358  of 
lis  chapter: 

(1)  "Ask"  or  "consult". 

(2)  "Assistance"  or  "help". 

(3)  "Clean"  or  "cleanse". 

(4)  "Continue"  or  "persist". 

(5)  "Continues"  or  "persists". 


(6)  "Doctor"  or  "physician". 

(7)  "Indication"  or  "use". 

(8)  "Indications"  or  "uses". 

(9)  "Lung"  or  "pulmonary". 

Dated:  Octoberl5, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  94-1791  Filed  1-27-94;  8:45  am) 
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21  CFR  Part  358 
[Docket  No.  82N-0214] 
RIN  0905-AA06 

Dandruff,  Seborrheic  Dermatitis,  and 
Psoriasis  Drug  Products  for  Over-the- 
Counter  Human  Use;  Amendment  to 
the  Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  final  monograph  for 
over-the-counter  (OTC)  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
drug  products  to  include  0.6  percent 
micronjzed  selenium  sulfide  for  the 
control  of  dandruff.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  January  30. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  4, 1991 
(56  FR  63554),  FDA  issued  a  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
drug  products  in  subpart  H  of  part  358 
(21  CFR  part  358,  subpart  H).  The 
monograph  lists  selenium  sulfide  1 
percent  in  §  358.710(a)(5)  as  an  active 
ingredient  that  is  used  for  the  control  of 
dandruff.  The  selenium  sulfide  included 
in  the  monograph  is  not  micronized 
(reduced  to  a  fine  particle  size). 

In  the  Federal  Register  of  April  5, 
1993  (58  FR  17554).  the  agency 
published  a  notice  of  proposed 
rulemaking  to  amend  the  final 
monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
drug  products  to  include  0.6  percent 
micronized  selenium  sulfide  in 
§  358.710(a)  as  an  active  ingredient  for 
the  control  of  dandruff.  The  agency  also 
proposed  to  add  the  following  defmition 
for  micronized  selenium  sulfide  in 


§  358.703(e):  "Selenium  sulfide  that  has 
been  finely  ground  and  that  has  a 
median  particle  size  of  approximately  5 
micrometers  (nm),  with  not  more  than 
0.1  percent  of  the  particles  greater  than 
15  ^m  and  not  more  than  0.1  percent  of 
the  particles  less  than  0.5  ^m." 
Interested  persons  were  invited  to 
submit  written  comments  and 
comments  on  the  agency's  economic 
impact  determination  by  June  4. 1993. 

No  comments  were  received  in 
response  to  the  proposed  amendment. 
As  discussed  in  the  proposal  (58  FR 
17554  at  17556).  the  agency  advised  that 
any  final  rule  resulting  from  this 
proposed  rule  would  be  effective  12 
months  after  its  date  of  publication  in 
the  Federal  Register.  Therefore,  on  or 
after  January  30. 1995.  any  OTC  drug 
product  that  is  not  in  compliance  with 
this  amendment  to  the  final  rule  may 
not  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application  or  abbreviated 
application.  Further,  any  OTC  drug 
product  subject  to  the  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  that  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
sf)ecific  comment  on  the  economic 
impact  of  this  rulemaking  (58  FR  17554 
at  17557).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  Federal 
Register  of  February  8. 1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12866.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  amendment  of  the 
final  monograph  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
drug  products,  is  a  major  rule. 

Toe  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
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individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  dandruff, 
seborrheic  dermatitis,  and  psoriasis 
drug  products  is  not  expected  to  pose 
such  an  impact  on  small  businesses. 
This  final  rule  will  not  remove  any 
existing  products  from  the  market  or 
require  any  reformulation  or  relabeling 
of  existing  products.  The  final  rule  will 
increase  the  scope  of  active  ingredients 
available  to  industry  for  this  class  of 
OTC  drug  products.  This  final  rule 
would  allow  OTC  drug  products 
containing  0.6  percent  micronized 
selenium  sulfide  and  labeled  for  the 
control  of  dandruff  to  be  marketed 
without  having  to  obtain  an  approved 
application,  as  is  ciurently  required. 
TTiis  will  be  beneficial  to  small 
manufacturers.  Therefore,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(cj(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  358  is 
amended  as  follows: 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352,  353. 
355,  360,  371). 

2.  Section  358.703  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$358,703    Deflnmons. 

(e)  Selenium  sulfide,  micronized. 
Selenium  sulfide  that  has  been  finely 
ground  and  that  has  a  median  particle 
size  of  approximately  5  micrometers 
(jun),  with  not  more  than  0.1  percent  of 
the  particles  greater  than  15  >mi  and  not 
more  than  0.1  percent  of  the  particles 
less  than  0.5  ^m. 

3.  Section  358.710  is  amended  by 
redesignating  paragraph  (a)(6)  as 
paragraph  (a)(7)  and  by  adding  new 
paragraph  (a)(6)  to  read  as  follows: 


$358,710    Active  IngrMllents  for  the 
control  of  dandruff,  saborrtieic  dermatltts. 
orpaorlasla. 


(a)*    •    • 

(6)  Selenium  sulfide,  micronized.  0.6 
percent. 

Dated:  August  26, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-1789  Filed  1-27-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL  35-2-5847;  FRL-4827-0] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  March  24, 1993,  the 
United  States  Environmental  Protection 
Agency  (USEPA)  proposed  to  approve  a 
January  4, 1989  revision  to  the  Illinois 
sulfur  dioxide  (SO2)  State 
Implementation  Plan  (SIP),  and  solicited 
public  comment  on  the  proposed  action. 
This  document  responds  to  the  public 
comments  received  and  announces 
approval  of  the  requested  revision, 
which  amends  the  SIP  to  provide  SO2 
emission  limits  for  the  Shell  Oil 
Complex  in  Roxana,  Wood  River 
Township,  Illinois.  This  action  also 
clarifies  USEPA 's  approval  of  related 
Illinois  SO2  rules  which  were  included 
in  Illinois'  January  4, 1989  submittal  but 
were  subsequently  revised  and 
resubmitted.  The  USEPA 's  approval  of 
these  rules  satisfies  the  September  28, 
1984  notice  of  SIP  deficiency  for  Wood 
River  Township. 

The  USEPA's  action  is  based  upon  a 
revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  February  28, 1994. 
ADDRESSES:  A  copy  of  this  revision  to 
the  Illinois  SIP  is  available  here  for 
inspection:  Jerry  Kurtzweg  (ANR-443), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  DC 
20460. 

Copies  of  the  SIP  revision,  public 
comments  on  the  rulemaking,  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
address:  Regulation  Development 
Branch,  RegulaUon  Development 


Section  (AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mary  Onischak  at  (312) 
353-5954.  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak  at  (312)  353-5954. 

SUPPLEMENTARY  INFORMATION: 
I.  Summary  of  State  Submittal 

On  September  28, 1984,  USEPA 
informed  the  Governor  of  Illinois  that 
the  Illinois  SO2  SIP  was  inadequate  to 
protect  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  in  Alton 
and  Wood  River  Townships  of  Madison 
County,  Illinois,  and  requested  that  the 
State  submit  revisions  to  the  SDP  to 
address  the  inadequacy.  The 
determination  that  the  SIP  needed  to  be 
revised  was  based  on  modeling 
performed  by  the  Illinois  Environmental 
Protection  Agency  (lEPA)  for  a  regional 
study  which  included  Madison  County. 
Modeled  violations  of  the  NAAQS  in 
Wood  River  Township  were  attributed 
primarily  to  the  Shell  Oil  refinery 
complex  in  Roxana,  Illinois.  EPA  was 
able  to  demonstrate  NAAQS  attainment 
in  the  Wood  River  area  through 
significant  emission  reductions  at  the  r 
Shell  Oil  complex.  The  Shell  Oil 
emission  limits  are  set  forth  at  35 
Illinois  Administrative  Code  (35  lAC) 
214.382,  and  were  submitted  to  USEPA 
as  a  revision  to  the  Illinois  SO2  SIP  on 
January  4, 1989. 

On  March  24,  1993  (58  FR  15824), 
USEPA  stated  that  the  January  4, 1989 
submittal  could  be  approved  if  Illinois 
placed  a  set  of  recordkeeping  and 
reporting  requirements  for  enforcement 
purposes  into  a  federally  enforceable 
State  operating  p>ermit  for  the  Shell  Oil 
Company.  Operating  permits  issued 
under  Illinois'  federally  enforceable 
operating  permit  program,  which  was 
approved  and  incorporated  into  the 
Illinois  SIP  by  USEPA  on  December  17, 
1992  (57  FR  59928)  at  40  CFR  52.737, 
are  federally  enforceable  parts  of  the  SIP 
upon  issuance  by  the  State,  unless 
USEPA  deems  them  not  federally 
enforceable.  The  USEPA  transmitted  a 
list  of  the  necessary  permit  conditions 
for  Shell  Oil  in  a  June  12, 1992  letter  to 
the  State.  On  November  10, 1992,  the 
Shell  Oil  Company  appUed  for  an 
operating  permit  which  would  include 
the  recordkeeping  and  reporting 
requirements  identified  by  USEPA.  On 
September  1. 1993,  a  public  hearing  was 
held  in  Wood  River,  Illinois,  to  receive 
comments  on  the  Shell  Oil  permit.  Shell 
Oil's  operating  permit  (I.D.  Number 
199090AAA)  was  issued  on  November 
2, 1993,  in  accordance  with  the 
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requirements  of  Illinois'  federally 
approved  SIP.  On  December  27, 1993. 
USEPA  determined  that  permit  number 
199090AAA  meets  the  requirements  for 
Federal  enforceability.  Permit  nimiber 
199090AAA  adequately  addresses  the 
enforceability  denciencies  in  35  lAC 
214.382  by  incorporating  the 
recordkeeping  and  reporting 
requirements  included  in  the  June  12, 
1992  letter.  Because  it  is  federally 
enforceable,  this  operating  permit 
supplements  Illinois'  January  4, 1989 
SIP  submittal  and  renders  the  January  4, 
1989  submittal  fully  approvable. 

II.  Public  Comments/USEPA  Response 

Two  public  comments  were  received 
by  USEPA  regarding  the  March  24. 1993 
proposed  rule. 

Public  Comment:  On  April  22, 1993, 
USEPA  received  a  comment  from  the 
Wood  River  Manufacturing  Complex 
(Shell  Oil),  which  stated  that  the  Shell 
Oil  Company  supports  the  finalization 
of  USEPA's  proposed  rulemaking 
action. 

USEPA  Response:  No  response  is 
necessary. 

Public  Comment:  On  April  23, 1993, 
USEPA  received  comments  on  behalf  of 
the  Jefferson  Smurfit  Corporation 
(Smurfit),  which  operates  a  facility  in 
Alton  Township,  Madison  County. 
Smurfit  does  not  app>ear  to  object  to  the 
substance  of  the  Wood  River  Township 
SIP  revision,  but  believes  that  USEPA 
should  not  approve  the  January  4, 1989 
submittal  for  Wood  River  Township 
until  the  SOj  attainment  status  of  Alton 
Township  has  been  finalized.  Referring 
to  USEPA's  September  22, 1992  (57  FR 
43846)  action,  in  which  USEPA 
proposed  to  redesignate  Alton.  Granite 
City,  and  Nameoki  Townships,  Madison 
County,  to  nonattainment  for  SO2. 
Smurfit  stated  that  any  designation  for 
Madison  County  regarding  SO2  should 
be  consistent  between  Alton  Township. 
Madison  County,  and  Wood  River 
Township.  Madison  County.  Smiu-fit 
believes  that  Alton  Township  should 
not  be  redesignated  to  nonattainment  if 
Wood  River  Township  is  excluded  from 
the  nonattainment  area.  Smurfit  argues 
that  emissions  from  Wood  River 
Township  contribute  to  ambient  SO2 
concentrations  in  Alton  Township,  and 
that  USEPA's  approval  of  the  January  4, 
1989  SIP  revision  should  be  deferred 


until  the  State  determines  that  the 
sources  in  Wood  River  Township  will 
not  interfere  with  Alton  Township's 
ability  to  attain  the  SO2  ambient 
standard.  Smurfit  remarked  that  it 
would  not  dispute  USEPA's  proposed 
approval  of  the  January  4. 1989 
submittal  for  Wood  River  if  Alton 
Township  were  to  remain  designated 
attainment  for  SO2. 

USEPA  Response:  The  January  4, 
1989  Wood  River  SO2  SIP  was 
submitted  in  response  to  a  September 
28. 1984  notice  of  SIP  deficiency.  The 
USEPA's  approval  of  the  January  4, 
1989  SIP  revision  for  Wood  River 
Township  addresses  this  outstanding 
notice  of  SIP  deficiency  for  the  area.  It 
in  no  way  precludes  USEPA  from 
redesignating  Wood  River  Township  to 
nonattainment  for  SO2  at  a  later  date,  if 
evidence  exists  which  indicates  the 
necessity  for  redesignation.  Dispersion 
modeling  studies  associated  with 
Illinois'  SO2  SIP  development  have 
shown  that  sources  in  Wood  River 
Township  are  not  currently  causing 
NAAQS  violations  in  Alton  Township. 

Alton  Township  was  initially  cited  for 
SIP  deficiencies  along  with  Wood  River 
Township  on  September  28. 1984.  On 
January  28. 1991.  USEPA  advised  the 
Governor  of  Illinois  that  the  whole  of 
Madison  County  should  be  designated 
nonattainment  for  SO2.  In  a  letter  to 
USEPA  dated  March  14, 1991,  the 
Governor  of  Illinois  stated  that  if  a 
nonattainment  designation  was 
necessary  pursuant  to  the  1990 
Amendments  of  the  Clean  Air  Act.  only 
Alton.  Granite  City,  and  Nameoki 
Townships  in  Madison  County  should 
be  designated,  rather  than  the  entire 
county.  The  Director  of  the  Illinois 
Environmental  Protection  Agency  also 
stated  in  a  separate  letter  to  USEPA 
dated  March  14, 1991  that  Illinois'  SO2 
SIP  was  deficient  for  these  townships. 
Since  1991,  lEPA  has  worked  with 
Alton  Township  industries  to  address 
SO2  attainment  issues.  lEPA  requested 
that  Wood  River  Township  remain 
attainment  for  SO2,  since  a  SIP 
addressing  deficiencies  in  the  area  had 
been  submitted  on  January  4, 1989. 

On  December  21,  1993  (58  FR  67334). 
USEPA  published  its  intent  to  defer  the 
final  designation  to  nonattainment  of 
these  townships,  as  the  State  is  working 
to  expeditiously  correct  the  SIP 


deficiencies.  The  State  submitted  a  SIP 
revision  for  Alton  Township  on 
November  18,  1993.  USEPA  will  take 
action  upon  this  submittal  and  make  a 
final  determination  of  Alton  Township's 
attainment  status  in  a  subsequent 
action. 

III.  Final  Rulemaking  Actions 

1.  Based  on  the  information  contained 
in  the  State's  January  4, 1989  submittal, 
and  in  the  federally  enforceable 
operating  permit  issued  to  the  Shell  Oil 
Company  on  November  2, 1993,  and  in 
consideration  of  the  public  comments 
received  on  USEPA's  March  24. 1993 
(58  FR  15824)  proposed  rule,  USEPA  is 
approving  amendments  to  35  lAC 
214.102  and  214.382.  The  USEPA's 
approval  of  these  rules  satisfies  the 
September  28.  1984  notice  of  SIP 
deficiency  for  Wood  River  Township, 
Madison  County.  Illinois. 

In  addition  to  the  new  rules  covering 
the  Shell  Oil  facility,  the  January  4, 
1989  submittal  includes  amendments  to 
Illinois'  SO2  Measurement  Methods  (35 
lAC  214.101)  and  Incorporations  by 
Reference  (35  LAC  214.104).  However, 
further  amendments  to  35  LAC  214.101 
and  214.104  were  submitted  to  USEPA 
on  February  8, 1991.  On  December  20, 
1991  (56  FR  66003),  USEPA  proposed  to 
approve  these  rules,  as  submitted  on 
February  8,  1991.  On  June  26,  1992  (57 
FR  28617),  USEPA  approved  35  lAC 
214.101  and  incorporated  it  by  reference 
into  the  Illinois  SO2  SIP.  The  USEPA  is 
taking  no  action  on  the  version  of  35 
LAC  214.101  which  was  submitted  on 
January  4, 1989,  since  the  version 
approved  on  June  26, 1992  supersedes 
this  submittal. 

2.  On  December  20. 1991  (56  FR 
66003).  the  USEPA  proposed  to  approve 
35  LAC  214.104.  Incorporations  by 
Reference,  which  was  adopted  by  the 
Illinois  Pollution  Control  Board  at  15  111. 
Reg.  1017  and  became  effective  January 
15. 1991.  No  public  comments  were 
received  in  response  to  USEPA's 
proposed  rulemaking  action.  The 
USEPA  is  therefore  approving  the 
incorporation  of  this  rule  into  the 
Illinois  SO2  SIP. 

The  following  table  summarizes 
USEPA's  final  rulemaking  actions  on 
the  rules  listed  below. 


State  rule 

Submittal  date 

Previous  USEPA  action 

USEPA's  action  in  this  document 

Rule           214.101     Measurement 

►Submitted  1/4/89  

►No  final  action  taken  

►No  action 

Methods. 

►Resubmitted  2J8J9^  

►Approved     6/26/92     (57     FR 

28617). 
►Proposal  to  approve  published 

3/24/93  (58  FR  15824). 

^"hin  ATtinn 

Rule  214.102    Abbreviations   and 

►Submitted  1/4/89  

►Approve    and    mcorporate    by 
reference  Into  Illinois  SIP. 

Unrts. 
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State  rule 

Submittal  date 

Previous  USEPA  action 

USEPA's  action  in  this  document 

Rule    214.104    Incorporation     by 
Reference. 

Rule  214.382    Petroleum  and  Pe- 

trochemtcal  Processes. 

1 

►Submitted  1/4/89  

►No  Unai  action  taken 

►Nn  artinn 

►Resubmitted  2/8/91  

►Proposal  to  approve  published 
12/20/91  (56  FR  66003). 

►Proposal  to  approve  published 
3/24/93  (58  FR  15824). 

►Approve  and  incorporate  by 
reference  into  lllinots  SIP. 

►Approve  and  incorporate  by 
reference  into  liynots  SIP. 

►Submitted  1/4/89 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  waiver  until  such  time 
as  it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  29, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may- be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  3, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

(c)*  •  • 

(99)  On  Janu^  4, 1989.  the  State 
submitted  revisions  to  its  sulfur  dioxide 
rules. 

(i)  Incorporation  by  reference. 

(A)  Title  35:  Environmental 
Protection,  Subtitle  B:  Air  Pollution, 
Chapter  1:  Pollution  Control  Board, 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources.  Part 
214  Sulfur  Limitations.  Subpart  A: 
General  Provisions,  section  214.102 
Abbreviations  and  Units.  Amended  at 
12  111.  Reg.  20778,  effective  December  5. 
1988. 

(B)  Title  35:  Environmental 
Protection.  Subtitle  B:  Air  Pollution, 
Chapter  1:  Pollution  Control  Board. 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources.  Part 
214  Sulfur  Limitations.  Subpart  A: 
General  Provisions,  section  214.104 
Incorporations  by  Reference.  Amended 
at  15  111.  Reg.  1017.  effective  January  15. 
1991. 

(C)  Title  35:  Environmental 
Protection.  Subtitle  B:  Air  Pollution, 
Chapter  1:  Pollution  Control  Board. 
Subchapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources.  Part 
214  Sulfur  Limitations.  Subpart  O: 
Petroleum  Refining,  Petrochemical  and 
Chemical  Manufaauring,  section 
214.382  Petroleum  and  Petrochemical 
Processes.  Amended  at  T2  111.  Reg. 
20778.  effective  December  5. 1988. 

(FR  Doc.  94-1859  Filed  1-27-94;  8:45  am] 
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ACTION:  Final  rule. 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


40  CFR  Part  52 
[CO20-1-6253;  FRL-4830-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Assistance  Program 
Plan  for  the  State  of  Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  On  November  26, 1993,  EPA 
published  the  notice  of  proposed 
rulemaking  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Colorado  for 
the  purpose  of  establishing  a  Small 
Business  Assistance  Program 
(PROGRAM)  in  the  State.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal  mandate, 
foUnd  in  section  507  of  the  Clean  Air 
Act  (Act),  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory-  information 
necessary  to  comply  with  the  Act.  The 
rationale  for  the  approval  was  set  forth 
in  the  proposal.  No  comments  were 
received  pursuant  to  this  proposed 
action.  Therefore.  EPA  is  proceeding 
with  its  approval  of  the  revision  to  die 
Colorado  SIP  for  establishing  a 
PROGRAM  in  the  State. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris.  Mail  Code-8ART-AP. 
USEPA  Region  VIII.  999  18th  Street. 
Suite  500.  Denver,  Colorado  80202- 
2405. (303)  294-7539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (Act),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  h-equently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  Act  requires  that  states 
adopt  a  PROGRAM,  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  Act 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these 
PROGRAMS  and  report  to  Congress  on 
their  implementation.  The  requirements 
for  establishing  a  PROGRAM  are  set  out 
in  section  507  of  title  V  of  the  Act.  In 
February  1992,  EPA  issued  Guidelines 
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for  the  Implementation  of  Section  507  of 
the  1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutonr 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  State  of  Colorado  has  submitted 
a  SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
PROGRAM  elements: 

(1)  The  estabhshment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

II.  Summary  of  Submittal 

The  State  of  Colorado  has  met  all  of 
the  requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  At  a  public  hearing  held 
before  the  Colorado  Air  Quality  Control 
Commission  (Commission)  on  October 
15, 1992,  the  plan  for  the  PROGRAM 
was  approved.  A  notice  of  approval 
dated  October  30. 1992.  was  issued  by 
the  Technical  Secretary  of  the 
Commission  adopting  the  PROGRAM 
plan.  Legal  authority  to  implement  the 
PROGRAM  was  obtained  through 
Senate  Bill  105  and  is  contained  in  the 
Colorado  Act  (ACT)  Section  25-7-109.2. 
The  collection  of  fees  to  cover  the  cost 
of  implementing  the  PROGRAM  is 
contained  in  the  ACT  Section  25-7- 
114.7.  The  Colorado  PROGRAM  was 
submitted  to  EPA  by  the  Governor  of 
Colorado  on  November  18, 1992.  and 
was  initially  reviewed  for 
administrative  and  technical 
completeness.  In  a  letter  dated 
December  23. 1992.  EPA  requested 
additional  information  from  the  State  in 
order  to  make  a  positive  determination 
on  the  submittal.  Alter  receiving  the 
additional  information  on  January  7, 
1993.  EPA  noticed  the  State  in  a  letter 
dated  January  26, 1993,  that  the 
submittal  was  administratively  and 
technically  complete.  The  submittal 
then  underwent  review  by  EPA 
headquarters,  and  received  a 
concurrence  from  all  reviewers. 

The  State  has  met  the  first  PROGRAM 
element  by  committing  in  its  PROGRAM 
plan  pages  6  through  9  to  meet  the  six 
requirements  set  forth  in  section 
507(a)(3)  for  the  Small  Business 


Assistance  Program.  Additionally,  a  task 
force  has  been  established  to  examine 
options  for  implementation  of  these  six 
requirements,  and  prepare  a  report 
containing  its  recommendations.  The 
State  has  met  the  second  PROGRAM 
element  by  locating  the  position  of  the 
Small  Business  Ombudsman  in  the 
Office  of  Regulatory  Reform,  as 
specified  in  Section  25-7-109.2(5)  of 
the  ACT.  and  by  outUning  the  powers 
and  duties  of  the  Ombudsman  on  pages 
4  and  5  of  its  PROGRAM  plan.  The  State 
has  met  the  third  PROGRAM  element  by 
establishing  a  Small  Business 
CompUance  Advisory  Panel  in  the  State 
of  Colorado,  as  specified  in  Section  25— 
7-109.2(2)  of  the  ACT.  and  by  outlining 
in  its  PROiCRAM  plan  on  pages  5  and 
6  the  functions  of  the  CAP  and  how  the 
members  will  be  determined,  which  is 
consistent  with  section  507(e). 
Additionally,  the  State  of  Colorado  has 
established  a  mechanism  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM. 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  Act.  This  mechanism  is 
located  on  pages  2  and  3  of  the  State's 
PROGRAM  plan. 

III.  Final  Action 

EPA  is  approving  the  SIP  revision 
submitted  oy  the  State  of  Colorado.  The 
revision  was  made  to  satisfy  the 
requirements  of  section  507  of  the  Act. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Acting  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000.     . 


By  this  action.  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  This  program  does  not 
impose  any  new  regulatory  burdens-on 
small  businesses;  it  is  a  program  under 
which  small  businesses  may  elect  to 
take  advantage  of  assistance  provided  by 
the  State.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control. 

Dated:  January  14. 1994. 
Jack  W.  McGraw. 
Acting  Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  asfollows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.347  is  added  to  read  as 
follows: 

§  52.347    Small  businass  assistanca 
program  plan. 

The  Governor  of  Colorado  submitted 
on  November  18. 1992  a  plan  to  develop 
and  implement  a  Small  Business 
Assistance  Program  to  meet  the 
requirements  of  section  507  of  the  Clean 
Air  Act  by  November  15, 1994.  The  plan 
commits  to  provide  technical  and 
compliance  assistance  to  small 
businesses,  hire  an  Ombudsman  to  serve 
as  an  independent  advocate  for  small 
businesses,  and  establish  a  Compliance 
Advisory  Panel  to  advise  the  program 
and  report  to  EPA  on  the  program's 
effectiveness. 
IFR  Doc.  94-1958  Filed  1-27-94;  8:45  am) 

BH.UNO  COOC  MM-aO-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64  ^ 

[Docket  No.  FEMA-7S92] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Fjnergency 
Management  Agency  (FEMA). 
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ACTKM:  Final  rule. 


SUMMARY:  This  rule  identiGes 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  ovsmers  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  457, 
Lanham,  MD  20706,  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  room  417.  Washington,  DC  20472. 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  projjerty  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 


areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553fb)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director 
certifles  that  this  rule  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.  S.  C  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  11291,  Federal 


Regulation.  February  17. 1981.  3  CFR, 
1981  Comp..  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987.  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

S64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


New  Eltgit>les — Emergency  Program: 

Indiana:    Vermillion    County,    unincor- 
porated areas. 

Ohio:   LeeslHjrg,   village  of.   Highland 
County. 

Oklahoma:   Washita  County,   unincor- 
porated areas. 

Missouri:  '  Bull  Creek,  village  of,  Taney 
County. 

Michigan:     Matteson,     township     of, 
Branch  County. 

Iowa:  Churdan,  city  of,  Greene  County 
New  Eligit>les— Regular  Program: 

Arkansas:  Craighead  County,  unincor- 
porated areas. 

Texas:    2  Fair   Oaks    Ranch,    city    of. 
Bexar,  Comal  and  Kendall  Counties. 

Missouri:   Sumner,  tovwi  of,  Chariton 
County. 

Ftofida:  Cottondale.  city  of.  Jackson 
County. 


Commu- 
nity No. 


180449 
390270 
400223 
290916 
260911 
190395 
050427 
481644 
290076 

120583 


Effective  date  of  authorizattorVcancelation 
of  sale  of  fk)od  ir«urance  in  communrty 


December  1.  1993 

Decemt)er6,  1993 

do „ 

do 

December  21,  1993 

December  27.  1993 

December  20. 1993 

do 

December  27.  1993 

Effective  date  of 

December  30.  1993 


Current  effective  map  date 


November  24,  1978. 
May  21.  1976. 

Do. 

Do. 

Do. 
August  29,  1975. 
September  27. 1991. 

Oo. 

February  2, 1983. 

Do. 
Decemtwr  15,  1990. 
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State  and  location 


Reinstatements — Regular  Program: 

Pennsytvanta:  Al(jan,  borough  of.  Dela- 
ware Courrty. 


Michigan:  Torch  Lake,  townsNp  o(.  Art- 
trim  Courrty. 


Pennsylvania;     Dart>y. 
Delaware  Courrty. 


township    of, 


Virginia:  Roarwke.  dty  of.  (Independent 
City). 


Pennsylvania:  Allegheny,  townstiip  of. 
Sorrwrset  County. 


Missouri:  Pierce  City,  city  of,  Lawrence 
County. 


Region  I: 

Rtvxle  Isiarxl  l^orth  Smithfieid,  town 
of,  Provirwe  County. 
Region  III: 

Pennsylvania; 

BetM,  towrrship  of.  Delaware  County  .. 
Brooktiaven,    borough    of.    Delaware 

County. 
Oifton  Heights,  borough  of.  Delaware 

County. 
Middletown.    towr^hip    of.    Delaware 

County. 
Ridley,  township  of.  Delaware  County  .. 
Rose    Valley,    borough    of.    Delaware 

County. 
Thombury,     township     of.     Delaware 

County. 
UplarxJ,  borough  of.  Delaware  County  . 
Upper  Darby,  township  of,   Delaware 

County. 
Upper  Province,  township  of.  Delaware 

County. 

Region  IV: 

^4orth  Carolina: 

Davie  County,  unincorporated  areas  .... 

Winston-Salem,  city  of,  Forsythe  Coun- 
ty. 

Region  VII: 
Missouri,  RoHa,  city  of,  Phelps  County  . 


Commu- 
nity Ho. 


420401 


260414 


421603 


510130 


422509 


290203 


440021 


421606 
420403 

420407 

420422 

420429 
420431 

425390 

420438 
420440 

420441 


370308 
375360 

290285 


Effective  date  of  authorization/cancellation 
of  sale  of  flood  insurance  in  commuf>ity 


August  26,  1974.  Emergency 


September^17,  1980.  Regular  

September's.  1993.  Suspension 

December  21.  1993.  Reinstatement 
Apnl  1.  1975,  Emergency  


June  16,  1992.  Regular 

June  16.  1992.  Suspension 

December  21,  1993,  Reinstatement 
November  8,  1974,  Emergency 


April  3,  1984.  Regular 

December  3.  1993,  Suspension  

December  23.  1993.  Reinstatement 
September  11,  1973,  Emergency  .... 


^4ovember4,  1981.  Regular  

October  15.  1993.  Suspension 

December  23.  1993.  Reinstatement 
August  4,  1983,  EmergefKy  


June  1,  1989,  Regular 

June  1.  1989,  Suspension 

December  24.  1993.  Reinstatement 
May  6.  1975,  Emergency 


May  29.  1979.  Withdrawm 

December  28,  1993.3  Reinstatement 


Decemt»er    3.    1993. 
drawn. 


Suspension    Wittv 


..do 
..do 

-do 

.do 


.jJo 
..do 


..do 

..do 
..do 

..do 


December   17.    1993.   Suspension  With- 

drawa 
do 


..do 


Current  effective  map  date 


September  30,  1993. 

Do. 
Do. 
Do. 
June  16,  1992. 

Do. 
Do. 
Do. 
September  30,  1993. 

Do. 
Do. 
Do. 
October  15.  1993. 

Do. 

Do. 

Do. 

June  1,  1989. 

Do. 
Do. 
Do. 
October  15,  1981. 

Do. 
Do. 

December  3,  1 993. 


September  30.  1993. 
September  30.  1993. 

Septemtjer  30,  1 993. 

September  30,  1993. 

Septemtjer  30,  1993. 
SeptemtJer  30,  1 993. 

September  30.  1 993. 

September  30.  1993. 
September  30.  1993. 

September  30.  1993. 


December  17,  1993. 
December  17.  1993. 

December  17.  1993. 


'  TT"!*  *  *  "®*^  incorporated  community.  It  has  adopted  Taney  County's  Flood  Hazard  Boundary  Map  (FHBM)  dated  January  18  1984  for 
loooplain  management  and  insurance  purposes 

2  The  Dty  of  Fair  Oaks  Ranch  has  adopted  the  Counties  of  Bexar,  Comal,  and  Kendall  Fkxxl  Insurance  Rate  Maps  (FIRMs)  for  fkwdplain 
Tianagement  and  flood  insurance  purposes  The  FIRM  dates  are  October  16,  1991.  June  15.  1988.  and  December  28  1990  respectvelv 

3Decemoer  28.  1993  IS  the  initial  Regular  Program  entry  date  for  the  City  of  Pierce  City.  Missoun  ' 


Code  for  reading  fourth  column: 


Emerg. — Emergency;  Reg. — Regular; 
Susp. — Suspension.  Rein. — 
Reinstatement;  With.— Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
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Issued:  January  24, 1994. 

Robert  H.  VoUand. 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  94-1883  Filed  1-27-94;  8:45  am) 

BILUNO  CODE  tTM-ty-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-255;  RIM-8322] 

Radio  Broadcasting  Services; 
Titusville,  FL 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  251C1  for  Channel  251C2  at 
Titusville,  Florida,  and  modiBes  the 
license  for  Station  WGNE(FM)  to  specify 
operation  on  Channel  251C1,  at  the 
request  of  Southern  Starr  Limited 
Partnership.  See  58  FR  52734,  October 
12,  1993.  Channel  251C1  can  be  allotted 
to  Titusville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  23.6  kilometers  (14.6 
miles)  southeast  of  the  community.  The 
coordinates  for  Channel  251C1  at 
Titusville  are  North  Latitude  28-35-00 
and  West  Longitude  80-34-10.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-255, 
adopted  December  30,  1993.  and 
released  January  25,  1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246.  or 
2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting  Fart  73  of  title  47 
of  the  Co(ie  of  Federal  Regulations  is 
amended  as  follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  toxead  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  251C2  and  by 
adding  Channel  251C1  at  Titusville. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-1874  Filed  1-27-94;  8:45  ami 
BH.UNO  COOE  6713-01-41 


47  CFR  Part  73 

[MM  Docket  No.  93-206;  RM-8284] 

Radio  Broadcasting  Services; 
Hermantown,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
221A  to  Hermantown,  Minnesota,  as 
that  community's  first  local  service  in 
response  to  a  petition  filed  by  Bruce  F. 
Hiving.  See  58  FR  40400,  July  28. 1993. 
There  is  a  site  restriction  2  kilometers 
(1.2  miles)  northeast  of  the  community. 
Canadian  concurrence  has  been 
obtained  for  this  allotment  at 
coordinates  46-48-47  and  92-14-51. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  10. 1994.  The 
window  period  for  filing  applications 
will  open  on  March  11,  1994,  and  close 
on  April  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-206, 
adopted  December  30, 1993,  and 
released  January  25, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Hermantown. 
Channel  221A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-1875  Filed  1-27-94;  8:45  am] 

BU.LINO  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-256;  RM-B326] 

Radio  Broadcasting  Services; 
Taylorville,  IL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
232A  to  Taylorville,  Illinois,  as  that 
community's  second  local  FM 
transmission  service,  at  the  request  of 
Miller  Communications,  Inc.  See  58  FR 
52734.  October  12. 1993.  Channel  232A 
can  be  allotted  to  Taylorville,  Illinois,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.2  kilometers  (4.5  miles)  south  in  order 
to  avoid  short-spacings  to  the  licensed 
sites  of  Station  WRMS  (FM),  Channel 
232A.  Beardstown.  Illinois,  and  Station 
WLRW  (FM),  Channel  233B, 
Champaign,  Illinois.  The  coordinates  for 
Channel  232 A  at  Taylorville  are  North 
Latitude  39-29-22  and  West  Longitude 
89-19-45.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  March  10, 1994.  The 
window  period  for  filing  appUcations 
for  Channel  232A  at  Taylorville,  Illinois, 
will  be  open  on  March  11, 1994,  and 
close  on  April  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-256. 
adopted  December  30,  1993.  and 
released  January  25. 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


I 


008  Federal  Register  /  Vol.  59,  No.  19  /  Friday.  January  28.  1994  /  Rules  and  Regulations 


ormal  busine«*liours  in  the  FCC 
eference  Center  (room  239),  1919  M 
treet.  NW.,  Washington,  DC  The 
smplete  text  of  this  decision  may  also 
s  purchased  from  the  Commission's 
apy  contractors.  International 
ranscription  Service,  Inc.,  (202)  857- 
BOO,  1919  M  Street,  NW.,  room  246.  or 
100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

ist  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
aderal  Regulations  is  amended  as 
tUows: 

ART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
}ntinue$  to  read  as  follows; 

Authority:  47  U.S.C.  154.  303. 

73.202    [AmefKledl 

2.  Section  73.202(b),  the  Table  of  FM 
llotments  under  Illinois,  is  amended 

i  adding  Channel  232A  at  Taylorville. 

Kieral  Ckimmunications  Commission. 

hn  A.  Karousot, 

cting  Chief,  Allocations  Branch.  Policy  and 

\iles  Division.  Mass  Media  Bureau. 

R  Doc.  94-1876  Filed  1-27-94;  8:45  ami 

LUNQ  COOC  C71I-01-M 


r  CFR  Part  73 

IM  Docket  No.  93-239;  RIM-8313] 

adio  Broadcasting  Services;  Quincy, 

'A 

jENCV:  Federal  Communications 

Dmmission. 

mOH:  Final  rule. 

jmmary:  The  Commission,  at  the 
quest  of  Quincy  Community  Radio, 
lots  Channel  240C3  at  Quincy, 
'ashington.  as  its  second  local  FM 
ansmi.ssion  service.  See  58  FR  46605. 
jptember  2,  1993.  Channel  240C3  can 
» allotted  to  Quincy  in  compliance 
ith  the  Commission's  minimuni 
stance  separation  requirements  with  a 
le  restriction  of  3.5  kilometers  (2.2 
iles)  northeast  to  avoid  a  short-spacing 
Station  KLTX.  Channel  239C.  Seattle, 
ashington.  The  coordinates  for 
lannel  240C3  at  Quincy  are  North 
ititude  47-15-13  and  West  Longitude 
19-48-58.  Since  Quincy  is  located 
ithin  320  kilometers  (200  miles)  of  the 
S.-Canadian  border,  concurrence  by 
e  Canadian  government  has  been 
)tained.  With  this  action,  this 
oceeding  is  terminated. 
kTES;  Effective  March  10. 1994.  The 
indow  p>eriod  for  filing  applications 
r  Channel  240C3  at  Quincy,  will  open 


on  March  11, 1994,  and  close  on  April 
11. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-239. 
adopted  December  30.  1993.  and 
released  January  25. 1994. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239). 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
Inc..  (202)  857-3800,  2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U  S  C.  154,  303. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Channel  240C3  at 
Quincy. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  94-1877  Filed  1-27-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-165;  RM-6247] 

Radio  Broadcasting  Services;  Athens, 
OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  James  Phillips,  allots  Channel 
240A  to  Athens.  Ohio,  as  the 
community's  second  local  commercial 
FM  channel.  Channel  240A  can  be 
allotted  to  Athens  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.6  kilometers  (7.2  miles) 
east-northeast,  at  coordinates  North 
Latitude  39-22-08  and  West  Longitude 


81-58—42.  to  avoid  short-spacings  to 
Station  WHOK,  Channel  238B, 
Lancaster,  Ohio,  and  Station  WKWS, 
Channel  241B,  Charleston,  West 
Virginia.  Canadian  concurrence  in  the 
allotment  has  been  received  since 
Athens  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  10. 1994.  The 
window  period  for  fiUng  applications 
will  open  on  March  11,  1994,  and  close 
on  April  11.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

8UPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-165. 
adopted  December  30.  1993,  and 
released  January  25, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Pan  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Channel  240A  at  Athens. 

Federal  Communications  Comunission. 
lohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-1878  Filed  1-27-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-103;  RM-8206] 

Radio  Broadcasting  Services;  Minetto, 
NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 
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SUMMARY:  The  Commission,  at  the 
request  of  Francis  G.  Toce,  allots 
Oiannel  293A  to  Minetto.  New  York,  as 
the  community's  first  local  aural 
broadcast  service.  See  58  FR  26089, 
April  30, 1993.  Channel  293A  can  be 
allotted  to  Minetto  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  with  a  site 
restriction  of  10.9  kilometers  (6.7  miles) 
northwest,  at  coordinates  North  Latitude 
43-24-40  and  West  Longitude  76-36- 
40.  to  avoid  a  short-spacing  to  the 
pending  application  for  Channel  294C3 
at  Copenhagen,  New  York  (BMPH- 
9303 lOlB).  This  allotment  is  short- 
spaced  to  Station  CJBCSF.  Channel 
292B,  Peterboro,  Ontario,  and  to  vacant 
Channel  293A  at  Brockville,  Ontario. 
Canada.  However.  Canadian 
conciurence  has  been  received  for  the 
allotment  of  Channel  293A  as  a 
specially  negotiated  allotment.  sinCe 
Minetto  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  10. 1994.  The 
window  period  for  filing  applications 
will  open  on  March  11, 1994.  and  close 
on  April  11,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-103, 
adopted  December  30, 1993.  and 
released  January  25. 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Servico.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Minetto,  Channel 
293A. 


Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief.  Allocations  Branch,  Policy  and 
Fules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-1879  Filed  1-27-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  90899-0015;  I.D.  012494A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Change  in  observer  coverage; 
suspension  of  effectiveness. 

SUMMARY:  On  January  20. 1994.  NMFS 
published  a  change  in  observer  coverage 
for  certain  participants  in  the 
groundfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAI).  NMFS  is 
suspending  until  February  13. 1994.  the 
effectiveness  of  the  requirement  for 
operators  of  catcher  or  processor  vessels 
equal  to  or  greater  than  60  feet  (18.3  m) 
length  overall  (LOA)  and  less  than  125 
feet  (38.1  m)  LOA  to  have  a  NMFS- 
certified  observer  on  board  the  vessel 
each  day  it  is  used  to  participate  in  a 
directed  fishery  for  groundfish  in 
statistical  area  517  during  the  period 
that  the  1994  directed  fishery  is  open  for 
Pacific  cod  in  the  BSAI  management 
area.  This  action  is  necessary  to  provide 
adequate  time  for  operators  of  catcher  or 
processor  vessels  to  comply  with  the 
new  observer  requirements. 
EFFECTIVE  DATE:  Effective  January  25. 
1994,  the  effectiveness  of  the  observer 
coverage  requirements  published 
January  20. 1994.  at  59  FR  3000  is 
suspended  until  12  noon.  Alaska  local 
time  (A.l.t.).  Februar>'  13. 1994.  and 
expires  12  midnight.  A.l.t..  December 
31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi.  Fishery  Biologist. 
Fisheries  Management  Division.  Alaska 
Region.  NMFS.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  notice  in  the  Federal 
Register  (58  FR  65574.  December  15. 
1993)  for  public  review  and  comment 
that  proposed  a  change  in  1994  observer 
coverage  requirements  for  vessels 
participating  in  a  directed  fishery  for 
groundfish  in  statistical  area  517  in  the 
BSAI  management  area.  A  rule 


document  implementing  this  action 
became  effective  January  13,  1994.  the 
date  of  filing  with  the  Office  of  the 
Federal  Register  (59  FR  3000.  January 
20. 1994).  This  action  requires  operators 
of  catcher  or  processor  vessels  equal  to 
or  greater  than  60  feet  (18.3  m)  LOA  and 
less  than  125  feet  (38.1  m)  LOA  to  have 
a  NMFS-certified  observer  on  board  the 
vessel  each  day  that  it  is  used  to 
participate  in  a  directed  fishery  for 
groundfish  in  statistical  area  517  during 
the  period  that  the  1994  directed  fishery 
is  open  for  Pacific  cod.  Reasons  for  this 
action  are  set  forth  in  the  proposed  and 
final  Federal  Register  rule  documents. 

The  30-day  delayed  effectiveness 
period  under  section  553(d)(3)  of  the 
Administrative  Procedure  Act  was 
waived  for  reasons  contained  in  the 
final  rule  document  implementing  the 
change  in  observer  coverage.  NMFS  has 
determined  that  not  all  vessel  operators 
had  sufficient  notice  of  the  change  in 
observer  coverage  requirements  to 
obtain  a  NMFS-certified  observer  prior 
to  the  January  13,  1994.  effective  date. 
Therefore.  NMFS  is  suspending  the 
effectiveness  of  the  requirement  until  12 
noon  A.l.t..  February  13. 1994. 

Classification 

This  action  is  taken  under  50  CFR 
675.25  and  is  in  compliance  with  E.O. 
12866.  Because  this  action  is  required  to 
provide  relief  to  vessel  owners  who 
otherwise  would  be  unable  to  comply 
with  observer  coverage  requirements,  it 
is  unnecessary  and  not  in  the  public 
interest  to  provide  prior  public 
comment  under  5  U.S.C.  553(b)(3).  Also, 
because  this  action  temporarily  relieves 
a  restriction,  it  is  being  made  effective 
immediately  without  a  30-day  delay  in 
effectiveness  under  5  U.S.C.  553(d)(1). 

List  of  Subjects  in  50  CFR  Fart  675 

Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  January  25, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-1872  Filed  1-25-94:  2:15  pm) 
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50  CFR  Part  675 

[Docket  No.  931075-4012;  I.D.  100893A] 
RIN  0646-AF47 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


iOlO 
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cnON:  Final  rule:  final  apportionments 
f  the  1994  Pacific  cod  total  allowable 
atch  amoog  gear  type*  and  seasons. 

ummary:  NMFS  announces  the 
pproval  of  Amendment  24  to  the 
ishery  Management  Plan  (FMP)  for  the 
iroundfish  Fishery  of  the  Bering  Sea 
nd  Aleutian  Islands  Area  (BSAI)  and 
>sues  final  regulations  to  implement 
ie  amendment  that  allocates  the  Pacific 
od  total  allowable  catch  (TAC)  among 
essels  using  trawl,  hook-and-line  or  pot 
ear,  and  jig  gear  through  1996.  These 
3gulations  also  authorize  seasonal 
pportionments  of  the  portion  of  PaciBc 
od  TAC  allocated  to  vessels  using 
ook-and-line  or  pot  gear.  Consistent 
Mth  the  regulations  implementing 
jnendment  24,  NMFS  also  specifies 
994  gear  allocations  and  seasonal 
pportionments  of  the  amount  of  the 
994  Pacific  cod  TAC  allocated  to 
essels  using  hook-and-line  or  pot  gear 
irough  1996.  This  action  is  necessary 
)  allocate  Pacific  cod  among  specified 
Bar  groups  to  respond  to 
ocioeconomic  needs  of  the  fishing 
idustry  that  have  been  identified  by 
le  North  Pacific  Fishery  Management 
k}uncil  (Council).  It  is  intended  to 
remote  management  and  conservation 
f  groundfish  and  other  fish  resources 
nd  to  further  the  goals  and  objectives 
ontained  in  the  FMP. 
FFECnvE  DATE:  February  28, 1994. 
OOFIESSES:  Copies  of  Amendment  24 
nd  the  environmental  assessment/ 
jgulatory  impact  review/final 
jgulatory  impact  analysis  (EA/RIR/ 
RFA)  may  be  obtained  from  the  North 
acific  Fishery  Management  Council. 
.O.  Box  103136,  Anchorage.  Alaska 
9510  (telephone  907-271-2809). 
OR  FURTHER  MfOMUTION  CONTACT: 
usan  J.  Salveson.  Fisheries 
lanagement  Division.  Alaska  Region, 
FMFS  at  907-58&-7228. 
UPPLEMENTARY  INFORMATION:  The 
omestic  groundfish  fisheries  in  the 
xclusive  economic  zone  of  the  BSAI 
re  managed  by  the  Secretary  of 
iommerce  (Secretary)  in  accordance 
nth  the  FMP.  The  FMP  was  prepared 
y  the  Council  under  the  Magnuson 
ishery  Conservation  and  Management 
iCt  (Magnuson  Act).  Regulations 
uthorized  under  the  FMP  that  pertain 
)  the  U.S.  groundfish  fisheries  appear 
t  50  CFR  parts  620  and  675. 
At  its  June  1993  meeting,  the  Council 
dopted  Amendment  24  and 
jcommended  that  NMFS  prepare 
jlemaking  to  implement  Uie 
mendment.  A  notice  of  availability  of 
anendment  24  was  published  in  the 
ederal  Register  on  October  15. 1993 
J3  FR  53497),  and  invited  comment  on 


the  amendment  through  December  7, 
1993.  No  written  comments  were 
received.  A  proposed  rule  to  implement 
Amendment  24  was  published  in  the 
Federal  Register  October  27, 1993  [58 
FR  57803).  Comments  on  the  proposed 
rule  were  invited  through  December  6, 

1993.  Five  letters  addressing  eight 
comments  wen  received  and  are 
summarized  and  responded  to  in  the 
Response  to  Comments  section,  below. 

AJnendment  24  was  approved  by  the 
Secretary  of  Commerce  on  January  5, 

1994,  under  section  304(b)  of  the 
Magnuson  Act  This  amendment 
establishes  FMP  authority  to  allocate  the 
Pacific  cod  TAC  among  vessels  using 
different  gear  types  and  to  seasonally 
apportion  gear  allocations  of  Pacific 
cod.  Upon  reviewing  the  reasons  for 
Amendment  24,  and  the  comments  on 
the  proposed  rule  to  implement  it, 
NMFS  has  determined  that  this  action  is 
necessary  for  fishery  conservation  and 
management  and  implements  the 
following  three  measures  through 
December  31. 1996,  under  authority  of 
Amendment  24. 

1.  The  BSAI  Pacific  cod  total 
allowable  catch  (TAC)  is  allocated 
annually  among  gear  types  as  follows:  2 
percent  to  vessels  using  jig  gear;  44 
percent  to  vessels  using  hook-and-line 
or  pot  gear  and  54  percent  to  vessels 
using  trawl  gear.  In  monitoring  the  use 
of  these  gear  allocations,  all  cod  catch 
and  cod  bycatch  by  each  of  the  three 
gear  groups  will  be  counted  against  its 
allocation; 

2.  The  Secretary,  after  consultation 
with  the  Council,  is  authorized  to 
seasonally  apportion  the  amount  of  the 
Pacific  cod  TAC  allocated  to  vessels 
using  hook-and-hne  or  pot  gear. 
Seasonal  apportionments  will  be 
divided  among  three  seasons  of  4 
months  duration  each,  and  will  be 
established  through  the  annual 
September-December  specifications 
process  (§  675.20(a)).  Any  seasonal 
apportionments  of  the  amount  of  Pacific 
cod  TAC  allocated  to  vessels  using 
hook-and-line  or  pot  gear  must  be  based 
on  the  following  information:  (A) 
Seasonal  distribution  of  prohibited 
species;  (B)  seasonal  distribution  of 
Pacific  cod  relative  to  prohibited  species 
distribution;  (C)  expected  variations  in 
Pacific  halibut  bycatch  rates  throughout 
the  fishing  year,  and  (D)  economic 
effects  of  any  seasonal  apportionment  of 
Pacific  cod  on  the  hook-and-line  and 
pot  gear  fisheries. 

3.  The  Director,  Alaska  Region,  NMFS 
(Regional  Director)  is  authorized  to 
reallocate  Pacific  cod  imm  vessels  using 
trawl  gear  to  vessels  using  hook-and- 
line  or  pot  gear,  and  vice  versa,  anytime 
during  the  year  the  Regional  Director 


determines  that  one  gear  group  or  the 
other  will  not  be  able  to  harvest  its 
allocation  of  Pacific  cod.  That  portion  of 
the  jig  gear  allocation  that  is  expected  to 
go  unharvested  may  be  transferred  to 
vessels  using  trawl  and  hook-and-line  or 
pot  gear  at  the  beginning  of  the  third  4- 
montb  season. 

The  intent  of  the  measures 
implemented  under  Amendment  24  is 
to  provide  stability  in  the  trawl  gear  and 
fixed  gear  (jig,  hook-and-line  and  pot) 
fisheries  by  establishing  designated 
allocations  of  the  Pacific  cod  TAC 
among  vessels  using  these  different  gear 
types.  Further  explanation  of.  and 
reasons  for,  these  measures  are 
contained  in  the  preamble  to  the 
proposed  rule  (58  FR  57803,  October  27, 
1993). 

1994  Specifications  of  the  Pacific  cod 
TAC 

The  Council  recommended  proposed 
1994  gear  allocations  and  seasonal 
apportionments  of  the  amount  of  Pacific 
cod  allocated  to  vessels  using  hook-and- 
line  or  pot  gear  at  its  September  1993 
meeting.  The  proposed  specifications 
for  the  1994  Pacific  cod  fishery  were 
published  in  the  Federal  Register  for 
public  review  and  comment  as  part  of 
the  proposed  rule  implementing 
Amendment  24  (58  FR  57803.  October 
27, 1993).  At  its  December  1993 
meeting,  the  Council  reaffirmed  its 
September  recommendations.  NMFS 
concurs  with  the  Council's 
recommendations  and  has  included  the 
final  specifications  for  the  1994  Pacific 
cod  fisheries  in  this  action 
implementing  Amendment  24  (Tables  1 
and  2). 

Consistent  with  r^ulaLions 
authorizing  seasonal  apportionments  of 
the  amount  of  Pacific  cod  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
(§675.20(a)(2)(v)).  a  discussion  of  the 
seasonal  apportionments  relative  to  the 
seasonal  distribution  of  Pacific  cod  and 
prohibited  species,  prohibited  species 
bycatch  rates,  and  economic  effects  on 
the  hook-and-line  and  pot  gear  fisheries 
is  presented  in  the  preamble  to  the 
proposed  rule  implementing 
Amendment  24  (58  FR  57803,  October 
27, 1993).  In  1994. 1995.  and  1996,  the 
proposed  and  final  specifications  for 
Pacific  cod  will  be  established  through 
the  annual  TAC  specification  process 
undertaken  by  NMFS  and  the  Council 
during  the  September  and  December 
Council  meetings  each  year 
{§§  675.20(a)(2)  and  675.21(b)(3)). 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Rules  and  Regulations  4011 


Table  1.— 1994  Gear  Shares  of 
THE  BSAI  Pacific  Cod  Initial  TAG 


Gear 

Percent 

of  initial 

TAG 

Share  of 

initial 
TAG  (nrrt) 

Jig 

2.0 

44.0 
54.0 

3.247 

71.434 
87.669 

Hook-and-Hne  or  pot 

gear 

Trawl  gear „ 

Total 

100.0 

162,350 

Table  2.— Final1994  Seasonal  Ap- 
portionment OF  THE  Amount  of 
Pacific  God  Allocated  to  Ves- 
sels Using  Hook-and-Line  or  Pot 
Gear 


Season 

Percentage 

of  Pacific 

cod 

Amount  of 

Pacific  cod 

(mt) 

Jaa  01 -Apr.  30 
May  01 -Aug.  31 
Sep.  01 -Dec. 
31  

90 
10 

Remainder 

64.291 
7,143 

Remainder 

Response  to  Comnients 

Five  letters  of  comments  were 
received  within  the  comment  period 
that  ended  December  6, 1993.  Four  of 
the  letters  were  supportive  of 
Amendment  24  and  one  letter  opposed 
it.  A  summary  of  comments  and  NMFS's 
response  follow. 

Comment  1.  The  rule  implementing 
Amendment  24  should  include  a 
prohibition  against  using  both  trawl  and 
fixed  gear  onboard  a  vessel  to  fish  for 
groundfish  during  a  year  to  prevent 
vessels  that  use  one  gear  type  firom 
gaining  access  to  another  gear  type's 
Pacific  cod  allocation. 

Response.  Limitations  on  the  use  of 
trawl  or  fixed  gear  to  fish  for  Pacific  cod 
or  other  groundfish  species  are  beyond 
the  scope  of  Amendment  24  as  adopted 
by  the  Council  and  approved  by  the 
Secretary.  Prohibitions  against  using 
more  than  one  gear  type  to  fish  for 
Pacific  cod  during  a  year  would  require 
a  separate  amendnient  to  the  FM?  and 
cannot  be  implemented  at  this  time. 

Comment  2.  The  profHJsed  1994 
seasonal  apportionment  of  the  amount 
of  Pacific  cod  allocated  to  vessels  using 
hook-and-line  orpot  gear  is  supported. 

Response.  NMFS  is  implementing  the 
seasonal  apf>ortionment  of  the  amount 
of  Pacific  cod  TAG  that  is  allocated  to 
vessels  using  hook-and-hne  or  pot  gear 
as  proposed. 

Comment  3.  The  regulations 
implementing  Amendment  24  provide 
an  equitable  way  to  manage  the  Pacific 
cod  fishery  to  reduce  waste,  periods  of 
high  bycatch.  and  gear  conflicts. 
Allocation  of  Pacific  cod  among  gear 


types  is  an  important  management 
measure  during  the  period  3ie  Council 
is  developing  a  comprehensive  plan  to 
manage  the  groundfish  fisheries.  The 
implementation  of  the  amendment 
should  proceed  without  delay. 

Response.  NMFS  concurs. 
Amendment  24  has  been  approved  and 
implementing  regulations  are  issued 
under  the  schedule  set  forth  under 
section  305(a)  of  the  Magnuson  Act. 

Comment  4.  Preferential  allocation  of 
Pacific  cod  or  other  groundfish  species 
to  the  newly  emergent  longline  freezer 
fleet  in  the  BSAI  is  opposed.  The  Bering 
Sea  cod  fishery  was  developed  by  the 
trawl  fleet  and  criteria  historically 
applied  by  the  Council  in  resource 
allocation  issues  would  favor  the  BSAI 
trawl  fleet  in  any  cod  allocation  dispute 
with  longline  vessels.  Although  the 
trawl  industry  generally  believes  that  a 
60-40  split  of  the  Pacific  cod  TAC 
between  trawl  and  fixed  gear  would 
more  closely  reflect  current  utilization 
levels,  the  fixed  gear  allocation 
implemented  under  Amendment  24  will 
provide  benefits  from  the  stabilization 
of  the  trawl  and  fixed  gear  fisheries  for 
Pacific  cod.  Such  stabilization  will 
allow  for  better  and  more  efficient 
planning  and  will  enable  the  trawl  and 
fixed  gear  fleets  to  assure  their 
respective  markets  of  a  dependable  and 
predictable  supply  of  product. 

Response.  NMFS  recognizes  that  the 
development  of  Amendment  24  and 
alternatives  for  allocating  Pacific  cod 
TAC  among  different  gear  groups  was  a 
contentious  issue  that  required 
significant  input  and  effort  by  the 
industry  to  help  resolve  problems 
addressed  by  the  Council.  NMFS 
concurs  that  the  fixed  allocation  of  the 
Pacific  cod  TAC  among  gear  groups  will 
provide  stability  to  the  Pacific  cod 
fisheries  during  the  period  the  Council 
is  developing  a  long-term 
comprehensive  plan  for  the 
management  of  the  Alaska  groundfish 
resources. 

Comment  5.  The  annual 
apportionment  of  the  halibut  bycatch 
limit  established  for  BSAI  fisheries  and 
seasons  should  support  the  annual 
seasonal  ap{>ortionment  of  Pacific  cod. 
Response.  Regulations  implementing 
Amendment  24  do  not  govern  how 
Pacific  halibut  bycatch  limits  are 
apportioned  among  fisheries,  although 
gear  specific  allocations  of  Pacific  cod 
will  be  considered  when  apportioning 
prohibited  species  bycatch  limits  among 
fisheries  and  seasons  during  the  annual 
specification  process  (§  675.21(b)(3)).  As 
required  by  regulations  at  §  675.21(b)(3), 
NMFS  will  review  the  seasonal 
apportiorunent  of  the  amount  of  Pacific 
halibut  bycatch  mortality  specified  for 


the  Pacific  cod  fisheries  when  the 
agency  makes  a  final  determination  on 
the  1994  groundfish  specifications. 

Comment  6.  The  trawl  industry 
generally  supports  Amendment  24  as  a 
management  measure  that  will  support 
the  stabilization  of  the  Pacific  cod 
fisheries  provided  that  the  annual 
process  for  apportioning  the  Pacific 
halibut  trawl  bycatch  mortality  limit 
among  trawl  fisheries  is  not  used  to 
undermine  the  intent  of  this 
amendment.  Efforts  by  representatives 
for  the  fixed  gear  fisheries  to  restrict  the 
amount  of  halibut  annually  apportioned 
to  the  Pacific  cod  trawl  fishery  would 
prevent  the  trawl  gear  allocation  of 
Pacific  cod  firom  being  harvested  and 
result  in  a  de  facto  preferential 
allocation  of  cod  to  the  fixed  gear  fleet. 
The  Council  and  NMFS  must  ensure 
that  the  annual  process  for  the 
apportionment  of  PSC  limits  among 
trawl  fisheries  does  not  lead  to  the 
instability  that  Amendment  24  is 
intended  to  avoid. 

Response.  NMFS  acknowledges  that 
significant  flexibility  exists  on  how  PSC 
limits  are  annually  apportioned  among 
fisheries  and  seasons.  The  resulting 
apportionments  must  be  justified  based 
on  regulatory  intent  to  optimize  the 
harvest  of  available  groundfish  under  a 
given  PSC  limit  (§675.21  (b)(1)  and 
(b)(3)).  NMFS  believes  that  the  annual 
prohibited  species  bycatch  allowances 
specified  for  the  Pacific  cod  trawl 
fishery  should  be  based  on  anticipated 
prohibited  species  bycatch  needs. 
NMFS  has  advised  the  Council  that  it 
should  consider  PSC  limit 
apportiorunents  among  fisheries  and 
seasons  that  are  consistent  with 
regulations  implementing  Amendment 
24.  Nonetheless,  the  PSC  limits 
established  for  the  BSAI  trawl  fisheries 
likely  will  continue  to  constrain  the 
ability  of  trawl  fisheries  to  harvest 
available  groundfish. 

Comment  7.  Amendment  24,  as 
adopted  by  the  Council,  did  not 
establish  a  fixed  allocation  of  the  BSAI 
trawl  halibut  bycatch  limit  to  the  Pacific 
cod  trawl  fishery  and  the  proposed  rule 
did  not  rectify  this  omission.  This 
measure  is  necessary  for  reasons  stated 
in  Comment  6.  The  anticipated  benefits 
under  Amendment  24  in  terms  of 
fishery  stability  will  not  be  realized  as 
long  as  the  possibility  exists  for  fixed 
gear  interests  to  continue  to  use  the 
aimual  specification  process  to 
constrain  the  amount  of  halibut  bycatch 
apportioned  to  the  Pacific  cod  trawl 
fishery,  thereby  achieving  a  de  facto 
preferential  allocation  to  the  fixed  gear 
fleet. 

Response.  A  separate  amendment  to 
the  FMP  would  be  needed  to  establish 
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a  fixed  allocation  of  the  trawl  halibut 
PSC  limit  to  the  BSAI  Pacific  cod  trawl 
fishery.  This  measure  could  not  be 
implemented  as  a  regulatory 
amendment  and  included  in  the 
proposed  rule  to  implement 
Amendment  24.  The  response  to 
Comment  6  further  describes  NfMFS's 
position  on  this  issue.  The  Council  may 
address  this  issue  in  the  future. 

Comment  8.  Pacific  cod  catch  during 
the  duration  of  Amendment  24  should 
not  be  considered  in  calculating  quota 
shares  under  any  individual 
transferrable  quota  (ITQJ  program  the 
Council  may  adopt  in  the  future  because 
gear  allocations  of  Pacific  cod  under 
Amendment  24  may  alter  catch  patterns 
or  otherwise  skew  the  proportion  of 
Pacific  cod  harvested  by  any  gear  type. 

Response.  ITQs  are  not  the  subject  of 
this  rulemaking.  The  Council  and  the 
Secretary  have  not  determined  whether 
access  to  the  fishery  will  be  controlled, 
or  if  a  limited  access  system  will  be 
implemented.  Once  such 
determinations  are  made,  eligibility 
criteria  for  participation  in  the  fishery 
will  be  determined. 

Classification 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  (FRFA),  which 
concludes  that  this  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  this  analysis  is  available  from 
the  Council  (see  AOORESSCS). 

List  of  Subiects  ia  50  CFR  part  675 

Fisheries.  Reporting  and 
recordkeeping. 

Dated:  January  24, 1994. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  675  is  amended 
as  follows: 


PART  67S-GROUNOFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

1.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801.  et  seq. 

2.  In  §  675.20.  paragraphs  (a)(2)(iv). 
(a)(2)(v),  and  (a)(3)(iv)  are  added  to  read 
as  follows: 

§675.20    Qaneral UmltattofM. 

(a)»  •  • 

(2)*   •  • 

(iv)  Applicable  through  December  31. 
1996.  (A)  The  TAC  of  Pacific  cod.  after 
subtraction  of  reserves,  will  be  allocated 
2  percent  to  vessels  using  jig  gear,  44 
percent  to  vessels  using  hook-and-line 
or  pot  gear,  and  54  percent  to  vessels 
using  trawl  gear.  The  Regional  Director 
may  establish  separate  directed  fishing 
allowances  and  prohibitions  authorized 
under  paragraphs  (a)(8)  and  (a)(9)  of  this 
section  for  vessels  harvesting  Pacific 
cod  using  jig  gear,  hook-and-line  or  pot 
gear,  or  trawl  gear. 

(B)  If  during  a  fishing  year  the 
Regional  Director  determines  that 
vessels  using  trawl  gear  or  hook-and- 
line  or  pot  gear  will  not  be  able  to 
harvest  the  entire  amount  of  Pacific  cod 
allocated  to  those  vessels  under 
paragraph  (a)(2)(iv)  of  this  section,  then 
NMFS  may  reallocate  the  projected 
unused  amount  of  Pacific  cod  to  vessels 
harvesting  Pacific  cod  using  the  other 
gear  type(s)  through  publication  in  the 
Federal  Register. 

(C)  On  or  about  September  1  of  each 
year,  the  Regional  Director  will 
reallocate  45  percent  of  any  unused 
amount  of  Pacific  cod  allocated  to 
vessels  using  jig  gear  to  vessels  using 
hook-and-line  or  pot  gear  and  55 
percent  of  any  unused  amount  of  Pacific 
cod  allocated  to  vessels  using  jig  gear  to 
vessels  using  trawl  gear  through 
publication  in  the  Federal  Register. 


(v)  Applicable  through  December  31, 
1996.  In  the  publications  of  proposed 
and  final  harvest  limit  specifications 
required  under  §  675.20(a)  of  this  part, 
the  Secretary,  after  consuhation  with 
the  Council,  may  seasonally  apportion 
the  amount  of  Pacific  cod  TAC  allocated 
to  vessels  using  hook-and-line  or  pot 
gear  under  paragraph  (a)(2)(iv)  of  this 
section  among  the  following  three 
periods:  January  1  through  April  30; 
May  1  through  August  31;  and 
September  1  through  December  31.  The 
Secretary  will  base  any  seasonal 
apportionment  of  the  Pacific  cod 
allocation  for  vessels  using  hook-and- 
line  or  pot  gear  on  the  following 
information: 

(A)  Seasonal  distribution  of  Pacific 
cod  relative  to  prohibited  species 
distribution; 

(B)  Expected  variations  in  prohibited 
species  bycatch  rates  experienced  in  the 
Pacific  cod  fisheries  throughout  the 
fishing  year;  and 

(C)  Economic  effects  of  any  seasonal 
apportionment  of  Pacific  cod  on  the 
hook-and-line  and  pot-gear  fisheries. 

(3)*  •  • 

(iv)  Applicable  through  December  31. 
1996.  Any  amounts  of  the  nonspecific 
reserve  that  are  apportioned  to  Pacific 
cod  as  provided  by  paragraph  (b)  of  this 
section  must  be  apportioned  between 
vessels  using  jig,  hook-and-line  or  pot. 
and  trawl  gear  in  the  same  proportion 
specified  in  paragraph  (a)(2)(iv)(A)  of 
this  section,  unless  the  Regional 
Director  determines  under  paragraph 
(a)(2)(iv)(B)  of  this  section  or  paragraph 
(a)(2)(iv)(C)  of  this  section  that  vessels 
using  a  certain  gear  type  will  not  be  able 
to  harvest  the  additional  amount  of 
Pacific  cod.  In  this  case,  the  nonspecific 
reserve  will  be  apportioned  to  vessels 
using  the  other  gear  type{sj. 
•        •        •        •        • 
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This  section  of  the  FEDERAL  REGrSTER 
contains  notices  to  the  publtc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persofvs  an  opporturiffy  to  participate  in  the 
rule  nnaking  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketirtg  Service 

7  CFR  Part  1210 
RIN  0581-AB08 
[FV-83-705PR] 

Watermelon  Research  and  Promotion 
Plan;  Rules  and  Regulations; 
Realignment  of  Districts 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Propxised  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  boundaries  of  five  of  the 
seven  districts  established  under  the 
Watermelon  Research  and  Promotion 
Plan  (Plan)  to  apportion  membership  on 
the  National  Watermelon  Promotion 
Board  (Board).  This  action  is  necessary 
■  to  reflect  shifts  in  production  since  the 
original  districts  were  established.  The 
Plan  requires  the  periodic  realignment 
of  the  districts  based  on  shifts  in 
production  to  ensure  equitable 
representation  of  producers  and 
handlers  on  the  Board. 

DATES:  Comments  must  be  received  by 
February  28.  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  wrritten  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456.  room 
2535-S,  Washington.  DC  20090-6456. 
Three  copies  of  all  written  materials 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Qerk  duriqg 
regular  working  hours.  All  comments 
should  reference  the  docket  number  of 
this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez.  Research  and 
Promotion  Branch.  Fruit  and  V^etable 
Division.  AMS.  USDA.  P.O.  Box  96456. 
room  2535-S,  Washington,  DC  20090- 
6456;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  the 


Watermelon  Research  and  Pronation 
Plan  (Plan)  (7  CFR  part  1210).  The  Plan 
is  authorized  under  the  Watermelon 
Research  and  Promotion  Act  (7  U.S.C 
4901-4916).  hereinafter  referred  to  as 
the  Act. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1650  of  the  Act,  a  person  subject 
to  the  Plan  may  file  a  f>etition  with  the 
Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  TTie 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  in  the  contiguous 
48  States  of  the  United  States  who  are 
subject  to  the  Plan.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  [13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $3,500,000  and  small 
agricultural  producers  are  defined  as 


those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  watermelon 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Administrator  of  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reductioa 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (40  U.S.C 
chapter  35),  the  information  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  number  0581-0093, 
except  for  the  Board  nominee 
background  statement  form  which  is 
assigned  OMB  number  0505-0001.  This 
action  adds  no  additional  reporting 
burden. 

Background 

Under  the  Plan,  the  National 
Watemielon  Promotion  Board  (Board) 
administers  a  nationally  coordinated 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon's  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  program  is 
financed  by  assessments  on  all 
producers,  except  those  persons 
engaged  in  the  growing  of  less  than  five 
acres  of  watermelons,  and  handlers  of 
watermelons.  The  Plan  specifies  that 
handlers  are  responsible  for  collecting 
and  submitting  both  the  producer  and 
handler  assessments  to  the  Board, 
reporting  their  handling  of  watermelons, 
and  maintaining  records  necessary  to 
verify  their  reportings. 

Membership  on  the  Board  is 
determined  on  the  basis  of  two 
producers  and  two  handlers  for  each  of 
seven  districts  established  under  the 
Plan.  The  districts  are  required  to  have 
approximately  equal  annual  production 
volume.  The  initial  (and  current) 
districts  were  based  on  a  three-year 
average  production  derived  from  U.S. 
Department  of  Agriculture  (USDA)  Crop 
Production  Annual  Summary  Reports 
for  1979,  1980.  and  1981. 

These  districts  are: 

District  il — South  Florida,  including 
all  areas  south  of  State  Highway  50. 

District  #2 — North  Florida,  including 
all  areas  north  of  State  Highway  50. 

District  #3— The  States  of  Alabama 
and  Ge<»gia. 
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District  #4— The  States  of 
Connecticut.  Delaware.  Maine. 
Maryland.  Massachusetts.  Michigan, 
New  Hampshire,  New  Jersey.  New  York. 
North  Carolina.  Ohio,  Pennsylvania. 
Rhode  Island.  South  Carolina.  Vermont. 
Virginia,  and  West  Virginia. 

District  #5 — ^The  States  of  Arkansas. 
Colorado,  Illinois.  Indiana.  Iowa. 
Kansas,  Kentucky,  Louisiana. 
Mississippi,  Minnesota,  Missouri, 
Nebraska.  New  Mexico.  North  Dakota, 
Oklahoma,  South  Dakota,  Tennessee, 
and  Wisconsin. 

District  #6— The  State  of  Texas. 

District  #7— The  States  of  Arizona. 
California.  Idaho,  Montana.  Nevada, 
Oregon,  Utah,  Washington,  and 
Wyoming. 

The  Plan  provides  that  two  years  after 
its  effective  date  Qune  8, 1989)  and  at 
least  every  five  years  thereafter,  the 
Board  should  review  the  districts  to 
determine  whether  realignment  of 
districts  is  necessary. 

When  making  such  reviews,  the  Plan 
specifies  that  the  Board  should  consider 
such  factors  as  the  most  recent  three- 
year  USDA  production  reports  or  Board 
assessment  reports,  if  USDA  production 
reports  are  unavailable,  shifts  and 
trends  in  quantities  of  watermelons 
produced,  and  any  other  relevant 
factors. 

The  Plan  further  specifies  that,  as  a 
result  of  such  reviews,  the  Board  may 
realign  the  districts  subject  to  the 
approval  of  the  Secretary.  Any  such 
alignment  should  be  recommended  by 
the  Board  at  least  six  months  prior  to 
the  date  of  the  call  for  nominations  and 
should  become  effective  at  least  30  days 
prior  to  such  date. 

In  accordance  with  the  Plan,  the 
Board  appointed  a  subcommittee  to 
review  production  and  assessment 
collections  in  the  current  districts. 
During  the  review,  the  subcommittee 
used  USDA  and  State  production  and 
marketing  reports,  as  well  as  data 
derived  from  Board  assessment  reports 
and  field  notes.  The  subcommittee 
focused  on  information  collected 
between  1990  and  1992. 

After  reviewing  the  available 
information,  the  subcommittee 
recommended  that  the  boundaries  of 
Districts  3  through  7  be  changed  and 
that  Districts  1  and  2  remain  unchanged. 
In  order  for  each  district  to  represent 
approximately  3  million 
hundredweights  of  aimual  watermelon 
production,  the  subcommittee's 
recommendation  would:  move 
Mississippi  from  District  5  to  District  3; 
move  Indiana,  Kentucky,  and  Tennessee 
from  District  5  to  District  4;  move 
Wyoming,  Montana,  Idaho,  Utah. 
Nevada,  Washington,  Oregon,  and 


California  north  of  San  Luis  Obispo, 
Kem,  and  San  Bemadino  counties  bom 
District  7  to  District  5:  move  Arkansas 
and  Louisiana  from  District  5  to  District 
6;  and  move  New  Mexico  from  District 
5  to  District  7. 

The  subcommittee's  recommendation 
was  approved  by  the  Board's  executive 
committee,  and  the  full  Board  voted  by 
mail  ballot.  In  the  mail  ballot,  19 
members  voted  "yes,"  4  members  voted 
"no,"  and  5  members  did  not  return  a 
ballot. 

Therefore,  this  proposal  would  realign 
the  districts  as  follows: 

District  #1 — South  Florida,  including 
all  areas  south  of  State  Highway  50. 

District  #2 — North  Florida,  including 
all  areas  north  of  State  Highway  50. 

District  #3 — ^The  States  of  Alabama. 
Georgia,  and  Mississippi. 

District  #4 — The  States  of 
Connecticut,  Delaware.  Indiana. 
Kentucky.  Maine.  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio.  Pennsylvania, 
Rhode  Island.  South  Carolina, 
Tennessee,  Vermont,  Virginia,  and  West 
Virginia. 

District  #5 — The  States  of  California — 
north  of  San  Luis  Obispo,  Kem,  and  San 
Bernardino  counties,  Colorado,  Idaho, 
Illinois,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana.  Nebraska,  Nevada, 
North  Dakota,  Oklahoma,  Oregon,  South 
Dakota,  Utah,  Washington,  Wisconsin, 
and  Wyoming. 

District  #6 — The  States  of  Arkansas, 
Louisiana,  and  Texas. 

District  #7 — The  State  of  Arizona,  the 
remainder  of  the  State  of  California, 
including  San  Luis  Obispo.  Kem,  and 
San  Bernardino  counties,  and  the  State 
of  New  Mexico. 

The  Board  has  recommended  that  the 
new  districts  become  effective  for  the 
three-year  term  of  office  which  begins 
on  January  1, 1995.  If  adopted,  this 
proposal  would  affect  the  eligibility  of 
three  ciurent  Board  members  and  could 
necessitate  Board  member  nomination 
meetings  for  Districts  4,  5,  6,  and  7  in 
spring  1994.  In  the  normal  cycle  of 
nominating  approximately  one-third  of 
the  Board  members  each  year,  spring 
1994  nomination  meetings  were  already 
planned  for  Districts  2  and  3. 

In  addition,  if  this  proposal  is 
adopted,  it  will  be  necessary  to  make  a 
conforming  change  to  §  1210.401. 
Section  1210.401  currently  states  that 
the  districts  are  defined  in  §  1210.320  of 
the  Plan.  Since,  this  rule  would  define 
new  district  boundaries  in  a  new 
§  1210.501,  this  rule  would  also  change 
§  1210.401(b)  to  reflect  this  new  section 
number. 


List  of  Subjecto  in  7  CFR  Part  1210 

Advertising,  Agricultural  practice  and 
procedure.  Agricultural  research, 
Reporting  and  recordkeeping 
requirements.  Watermelons, 

For  the  reasons  set  forth  in  the 
preamble,  part  1210,  chapter  XI  of  title 
7  is  proposed  to  be  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C  4901-4916. 

2.  In  S  1210.401(b),  the  words 
"1210.320"  in  the  last  sentence  are 
revised  to  read  "1210.501". 

3.  A  new  §  1210.501  is  added  to  read 
as  follows: 

11210.501    Realignment  of  districts. 

Pursuant  to  §  1210.320(c)  of  the  Plan, 
the  districts  shall  be  as  follows: 

District  #1 — South  Florida,  including 
all  areas  south  of  State  Highway  50. 

District  #2-^-^orth  Florida,  including 
all  areas  north  of  State  Highway  50. 

District  #3— The  States  of  Alabama, 
Georgia,  and  Mississippi. 

District  #4— The  States  of 
Connecticut,  Delaware,  Indiana, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina, 
Tennessee,  Vermont,  Virginia,  and  West 
Virginia. 

District  #5— The  States  of  California- 
north  of  San  Luis  Obispo,  Kem,  and  San 
Bernardino  counties,  Colorado,  Idaho, 
Illinois,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana.  Nebraska.  Nevada. 
North  Dakota.  Oklahoma.  Oregon,  South 
Dakota,  Utah,  Washington,  Wisconsin, 
and  Wyoming. 

District  #6 — The  States  of  Arkansas, 
Louisiana,  and  Texas. 

District  #7— The  State  of  Arizona,  the 
remainder  of  the  State  of  California, 
including  San  Luis  Obispo,  Kem,  and 
San  Bernardino  counties,  and  the  State 
of  New  Mexico. 

Dated:  January  20, 1994. 
Lon  Hatamlya, 
Administrator. 
jFR  Doc.  94-1905  Filed  1-27-94;  8  15  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  358 

[Docket  No.  60fM>238] 
RIN0905-AA06 

Wart  Remover  Drug  Products  for  Over- 
the-Counter  Human  use;  Proposed 
Amendment  of  ttie  Final  Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  wart  remover  drug 
products  to  revise  the  directions  for 
products  containing  15  percent  salicylic 
acid  in  a  karaya  gimi,  glycol  plaster 
vehicle.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Written  comments  by  March  29, 
1994.  Written  comments  on  the  agency's 
economic  impact  determination  by 
March  29, 1994.  FDA  is  proposing  that 
any  final  rule  that  may  issue  based  on 
this  proposal  beccnme  effective  12 
months  after  the  date  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklavm  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  14, 1990  (55 
FR  33246).  FDA  issued  a  final 
monograph  for  OTC  wart  remover  drug 
products  (21  CFR  part  358).  The  final 
monograph  included  in  §  358.110(c)  (21 
CFR  358.110(c))  products  containing  15 
percent  salicylic  acid  in  a  karaya  gum, 
glycol  plaster  vehicle.  Such  products 
were  included  in  the  monograph  based 
on  the  agency's  evaluation  of  data  from 
three  clinical  studies  (Ref.  1)  (see 
comment  13,  55  FR  33246  at  33253). 
The  directions  for  such  products  were 
included  in  §  358.150(d)(3)  (21  CFR 
358.150(d)(3)),  as  follows: 

"Wash  affected  area."  (Optional:  "May 
soak  wart  in  warm  water  for  5  minutes.") 
"Dry  area  thoroughly."  (If  appropriate:  "Cut 
plaster  to  fit  wart.")  "Apply  medicated 
plaster  at  bedtime,  leave  in  place  for  at  least 
8  hours:  in  the  morning,  remove  plaster  and 


discard.  Repeat  procedure  every  24  hours  as 
needed  (until  wart  is  removed)  for  up  to  12 
weeks." 

In  discussing  the  labeling  for  these 
products  (also  in  comment  13),  the 
agency  stated: 

If  there  are  any  special  directions  that 
relate  to  using  a  particular  product,  then  such 
information  should  appear  as  part  of  the 
manufacturer's  additional  directions  for  the 
product.  The  monograph  provides  the 
minimum  directions  necessary  for  use  of  the 
product  Manutacturers  may  supplement 
these  directions  with  additional  information 
necessary  to  use  their  specific  product  For 
example,  the  agency  notes  that  the 
manufacturer's  directions  for  its  specific 
product  include  statements  to  "keep  plastic 
film  on  the  top  of  pad  facing  up  and  to  apply 
sticky  bottom  side  to  the  wart."  The  agency 
finds  no  need  to  include  such  directions  in 
this  final  monograph:  however, 
manufacturers  may  add  such  information,  as 
appropriate,  to  the  labeling  of  their  products. 

Subsequently,  the  agency  became 
aware  that  a  manufacturer  of  this 
product  had  the  following  additional 
statements  in  its  product's  labeling  (Ref. 
2):  (1)  "Smooth  wart  surface  with  emery 
file  supplied,"  and  (2)  "Apply  a  drop  of 
warm  water  to  the  wart,  keeping  the 
surrounding  skin  dry."  The  agency  has 
rereviewed  the  clinical  studies  (Ref.  1) 
for  this  product  and  determined  that 
this  additional  labeling  information  is 
based  on  the  manner  in  which  the 
clinical  studies  were  performed.  The 
agency  notes  that  use  of  an  emery  file 
and  application  of  a  drop  of  warm  water 
to  the  wart  site  as  part  of  the  directions 
for  this  type  of  product  were  not 
included  in  the  labeling  suggestions 
made  by  the  manufacturer  when  the 
final  monograph  was  being  prepared 
(see  comment  13). 

The  agency  is  concerned  that  similar 
products  in  the  marketplace  may  have 
different  directions — some 
recommending  use  of  an  emery  file  and 
a  drop  of  warm  water  to  prepare  the 
wart  site  and  others  not  mentioning  use 
of  an  emery  file  and  a  drop  of  warm 
water.  The  agency  believes  this  situation 
could  lead  to  consumer  confusion. 
(Although  the  agency  is  aware  of  only 
one  such  marketed  product,  this  does 
not  rule  out  small  volume  operations 
and  private  label  products.) 

The  clinical  studies  (Ref.  1)  did  not 
show  that  using  an  fernery  file  and  a 
drop  of  warm  water  were  necessary  to 
prepare  the  wart  site  before  application 
of  the  medicated  plaster.  However,  these 
studies  also  did  not  show  that  these 
procedures  were  not  necessary,  that  any 
adverse  effects  occurred,  or  that  any 
interference  with  the  product's  safety 
and  effectiveness  occurred  when  an 
emery  file  and  a  drop  of  warm  water 
were  used.  Because  the  procedure  used 


in  the  studies  included  the  use  of  an 
emery  file  and  a  drop  of  warm  water, 
the  agency  has  determined  that  these 
items  should  be  part  of  the  directions 
for  this  product.  The  agency  is  also 
making  a  minor  format  revision  in  one 
sentence  of  the  directions.  Accordingly, 
the  agency  is  proposing  to  amend  the 
directions  in  §  358.150(d)(3)  for  15 
percent  salicylic  acid  in  a  karaya  gum, 
glycol  plaster  vehicle,  to  read  as  follows: 

For  products  containing  salkyfic  acid 
identified  in  §358.110(cl.  'Wash  affected 
area."  (Optional:  "May  soak  wart  in  warm 
water  for  5  minutes.")  "Dry  area  thoroughly 
Gently  smooth  wart  surface  with  emery  file 
supplied."  (If  appropriate:  ''Cut  plaster  to  fit 
wart.")  "Apply  a  drop  of  warm  water  to  the 
wart,  keeping  the  surrounding  skin  dry. 
Apply  medicated  plaster  at  bedtime  and 
leave  in  place  for  at  least  8  hours.  In  the 
morning,  remove  plaster  and  discard.  Repeat 
procedure  every  24  hours  as  needed  (until 
wart  is  removed)  for  up  to  12  weeks." 

References 

(1)  Comment  No.  RPT2.  Docket  No.  80N- 
0238,  Dockets  Management  Branch. 

(2)  Labeling  for  Trans- Ver-Sal,  included  in 
OTC  Volume  16CFMA.  Docket  No.  80N- 
0238.  Dockets  Management  Branch. 

The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemaking  in  conjunction 
with  other  rules  resulting  from  the  OTC 
drug  review.  In  a  notice  published  in 
the  Federal  Register  of  February  8, 1983 
(48  FR  5806).  the  agency  armounced  the 
availability  of  an  a.ssessment  of  these 
economic  impwcts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12866.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule 
amending  the  final  monograph  for  OTC 
wart  remover  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusiial  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  wart  remover  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  business.  The  final  rule 
may  require  some  very  minor  relabeling; 
however,  such  relabeling  should  be  a 
one  time  nominal  cost.  The  agency  is 
currently  aware  of  only  one  such 
product  in  the  marketplace,  and  it 
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[ready  has  this  labeling.  Other 
lanufacturers  who  may  market  this 
roduct  will  have  1  year  after 
ublication  of  the  final  rule  to 
nplement  this  labeling.  The  cost  to  do 
)  will  be  minimal.  Therefore,  the 
jency  certifies  that  this  proposed  rule, 
implemented,  will  not  have  a 
gnificant  economic  impact  on  a 
ibstantial  number  of  small  entities. 
The  agency  invites  public  comment 
tgarding  any  substantial  or  significant 
:onomic  impact  that  this  rulemaking 
ould  have  on  OTC  wart  remover  drug 
roducts.  Types  of  impact  may  include, 
lit  are  not  limited  to,  costs  associated 
ith  relabeling  or  repackaging, 
omments  regarding  the  impact  of  this 
ilemaking  on  OTC  wart  remover  drug 
roducts  should  be  accompanied  by 
jpropriate  docimientation.  The  agency 
ill  evaluate  any  comments  and 
ipporting  data  that  are  received  and 
ill  reassess  the  economic  impact  of 
lis  rulemaking  in  the  preamble  to  the 
nal  rule. 

The  agency  has  determined  under  21 
FR  25.24(c)(6)  that  this  action  is  of  a 
pe  that  does  not  individually  or 
imulatively  have  a  significant  effect  on 
le  human  environment.  Therefore, 
either  an  environmental  assessment 
Dr  an  environmental  impact  statement 
required. 

Interested  persons  may.  on  or  before 
[arch  29,  1994,  submit  written 
)mments  on  the  proposed  regulation  to 
le  Dockets  Management  Branch 
ddress  above).  Written  comments  on 
le  agency's  economic  impact 
jtermination  may  be  submitted  on  or 
jfore  March  29, 1994.  Three  copies  of 
1  comments  are  to  be  submitted, 
icept  that  individuals  may  submit  one 
)py.  Comments  and  objections  are  to 
5  identified  with  the  docket  number 
und  in  brackets  in  the  heading  of  this 
xniment  and  may  be  accompanied  by 
supporting  memorandum  or  brief, 
eceived  comments  may  be  seen  in  the 
Tice  above  between  9  a.m.  and  4  p.m., 
[onday  through  Friday. 

LSt  of  Subjects  in  21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 
Therefore,  under  the  Federal  Food, 
rug.  and  Cosmetic  Act  and  under 
ithority  delegated  to  the  Commissioner 
■  Food  and  Drugs,  it  is  proposed  that 
I  CFR  part  358  be  amended  as  follows: 

ART  35&-MISCELLANEOUS 
XTERNAL  DRUG  PRODUCTS  FOR 
VER-THE-COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
irt  358  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503.  505, 
0.  701  of  the  Federal  Food.  Drug,  and 


Cosmetic  Act  (21  U.S.C  321.  351.  352.  353, 
355.  360,  371). 

2.  Section  358.150  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  358.150  Labeling  of  wart  remover  drug 
products. 

•        •        •        •        * 

(d)*     •     • 

(3)  For  products  containing  salicylic 
acid  identified  in§  358.110(c).  "Wash 
affected  area."  (Optional:  "May  soak 
wart  in  warm  water  for  5  minutes.") 
"Dry  area  thoroughly.  Gently  smooth 
wart  surface  with  emery  file  supplied." 
(If  appropriate:  "Cut  plaster  to  fit  wart.") 
"Apply  a  drop  of  warm  water  to  the 
wart,  keeping  the  surrounding  skin  dry. 
Apply  medicated  plaster  at  bedtime  and 
leave  in  place  for  at  least  8  hours.  In  the 
morning,  remove  plaster  and  discard. 
Repeat  procedure  every  24  hours  as 
needed  (until  wart  is  removed)  for  up  to 
12  weeks." 


Dated:  September  13, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-1790  Filed  1-27-94;  8:45  am) 
BIUJNO  CODE  4160-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
[MN-14-1;  FRL-4830-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  the  USEPA  is 
proposing  to  disapprove  the  revision  to 
Minnesota's  State  Implementation  Plan 
(SIP)  for  sulfur  dioxide  (SCb)  for  the 
Dakota  County/Pine  Bend  area  of  Air 
Quality  Control  Region  131.  Assuming 
no  other  substantive,  adverse  public 
comments  are  received,  the  USEPA  will 
proceed  with  a  final  approval  of  the 
submittal  when  the  Minnesota  Pollution 
Control  Agency  (MPCA)  addresses  the 
concerns  detailed  in  this  notice  and 
submits  the  Administrative  Orders  to 
USEPA  before  the  end  of  the  30-day 
comment  period.  The  USEPA "s  action  is 
based  upon  a  revision  request  which 
was  submitted  by  the  State  to  satisfy  the 
requirements  of  the  Clean  Air  Act.  "The 
revisions  are  the  result  of  a  call  for  SIP 
revision  issued  by  USEPA  on  December 
5, 1984,  based  on  monitored  violations. 
The  revisions  in  the  Minnesota 


submittal  are  in  the  form  of  non- 
expiring  Findings  and  Orders  for  Koch 
Refining  Company  and  Koch  Sulfuric 
Acid  Unit,  Continental  Nitrogen  and 
Resources  Company,  and  Northern 
States  Power  Company-Inver  Hills 
Generating  Facility. 
DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  February  28, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  L  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  )ackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604,  (312)  353-6713. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

USEPA  published  the  designation  of 
Air  Quality  Control  Region  (AQCR)  131 
as  a  primary  nonattainment  area  for  SO2 
on  March  3. 1978.  and  October  5, 1978. 
In  response  to  Part  D  requirements  of 
the  Clean  Air  Act,  Minnesota  Pollution 
Control  Agency  (MPCA)  submitted  a 
final  SO2  plan  on  August  4, 1980. 
USEPA  published  its  final  rule 
approving  and  promulgating  the 
Minnesota  Part  D  SIP  for  SO2  for  AQCR 
131  on  April  8,  1981  (46  FR  20996).  On 
December  5, 1984  (49  FR  47488), 
USEPA  issued  a  call  for  SIP  revisions 
for  the  Minnesota  SO2  SIP  for  Dakota 
County  declaring  the  SIP  inadequate 
based  on  1982  monitored  violations. 
The  SIP  call  required  that  the  MPCA 
submit  a  revision  to  the  Twin  Cities  SO2 
SIP  demonstrating  attainment  of  the  SO2 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  the  Pine  Bend  Area  by 
September  1985. 

The  promulgation  of  a  Good 
Engineering  Practice  stack  height  rule, 
along  with  difficulties  negotiating  a 
control  strategy  with  Koch  Refining 
Company,  and  the  selection  of  an 
appropriate  computer  model,  delayed 
the  submittal.  On  September  10, 1987, 
the  MPCA  submitted  revisions  to  the 
operating  permits  for  five  sources  and 
requested  redesignation  to  attainment 
for  all  of  AQCR  131  except  the  Pine 
Bend  ajid  St.  Paul  Park  areas. 

As  a  result  of  numerous  USEPA 
comments,  MPCA  withdrew  the  Pine 
Bend  SO2  SIP  while  passage  of  the  1990 
Clean  Air  Act  Amendments  delayed 
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action  on  the  rest  of  the  SOj  revisions 
forAQCRl31. 

On  August  3. 1992.  USEPA  received 
from  MPCA  a  revision  to  the  SO2  plan 
for  the  Dakota  County/Pine  Bend  area  of 
AQCR  131.  The  submittal  consisted  of 
administrative  materials  demonstrating 
that  the  State  had  adopted  the  revision 
as  required  and  that  a  public  hearing 
was  held.  The  submittal  also  contained 
administrative  orders  and  technical 
support  for  Koch  Refining  Company  and 
Koch  Sulfuric  Acid  Plant.  Continental 
Nitrogen  and  Resources  Corporation, 
and  Northern  States  Power-lnver  Hills 
Generating  Facility.  The  rest  of  AQCR 
131,  including  the  St.  Paul  Park  Area, 
are  being  addres.sed  in  separate 
rulemakings. 

On  February  16. 1993,  USEPA 
received  an  amendment  to  the  original 
administrative  order  for  Koch  Refining 
Company.  The  amendment  revises  the 
completion  dates  for  construction  and 
operation  of  a  new  stack  and  control 
equipment. 

II.  Analysis  of  State  Submittal 

This  section  will  provide  a  review  of: 

(1)  The  attainment  demonstration 
modeling  methodology  for  the  sources 
in  the  area; 

(2)  Specific  aspects  of  the 
administrative  orders  (AOs);  and 

(3)  Whether  the  submittal  meets  the 
requirements  of  section  172  of  the  Clean 
Air  Act. 

Modeling  Methodology 

The  short-term  dispersion  modeling 
was  performed  using  the  Industrial 
Source  Complex  Short-term  (ISCST 
version  90346)  model.  Dispersion 
modeling  for  annual  impacts  was 
performed  using  the  Industrial  Source 
Complex  Long-Term  (ISCLT  version 
90008)  model.  All  modeling  was 
conducted  in  accordance  with 
applicable  guidance  in  the  "Guideline 
on  Air  Quality  Models  (Revised) 
(1986),"  and  "Supplement  A  (1987)." 
The  dispersion  modeling  reflects 
USEPA  Good  Engineering  Practice  stack 
height  regulations  where  applicable. 
The  modeling  also  incorporated  urban 
dispersion  coefficients  using  1973-1977 
Minneapolis/St.  Paul  hourly  surface 
meteorological  data  and  St.  Cloud 
mixing  height  data.  These  years  were 
used  to  maintain  consistency  with  the 
original  SO2  SIP.  Although  there  is  no 
reason  to  believe  the  1973-1977 
meteorological  data  is  not  representative 
of  current  meteorological  conditions  in 
the  Dakota  County  area,  it  is  suggested 
that  future  SIP  revision  modeling 
incorporate  the  five  most  recent  years  of 
available  meteorological  data,  as  is 
stated  in  the  guidance.  Combined  SO2 


impacts  resulting  from  modeling  Koch 
Refinery,  Koch  Sulfuric  Acid  Unit, 
Continental  Nitrogen  Resource 
Corporation,  and  Northern  States  Power, 
were  calculated  at  549  receptors,  with 
model  resolution  ranging  from  1,000 
meters  near  grid  boundaries  to  100 
meters  near  notspot  locations. 

Screening  modeling  was  used  initially 
to  identify  all  events  with  the  potential 
for  an  exceedance  of  the  Ambient  Air 
Quality  Standards.  These  critical  events 
were  further  processed  using  refined 
modeling  techniques  to  determine  if  the 
NAAQS  for  SO2  were  protected.  Several 
operating  scenarios  were  modeled.  The 
highest,  second-highest  predicted 
concentrations  for  the  3-hour  and  24- 
hour  averaging  times,  including 
background,  were  965.1  and  361.6  jig/ 
m',  respectively.  Annual  average 
impacts  were  predicted  by  using  a 
refined  modeling  approach.  The 
maximum  annual  predicted 
concentration,  including  background, 
was  69.1  Jig/m3. 

Additional  short-term  modeling 
investigated  interstate  impacts  at 
distances  between  10  and  50  km  from 
an  MPCA  monitor  site.  The  Wisconsin 
border  is  approximately  25  km  to  the 
east  of  the  Koch  Refinery  facility. 
Modeling  was  performed  using  worst- 
case  emission  parameters.  The  modeling 
results  demonstrated  that  Dakota 
County  SO2  emissions  do  not  prevent 
attainment  or  maintenance  of  the 
NAAQS  in  any  other  State. 

General  Statutory  Requirements 

The  purpose  of  this  section  is  to 
discuss  whether  the  submittal  meets  the 
statutory  requirements  set  forth  in  the 
Clean  Air  Act.  The  Pine  Bend  area  of 
Dakota  County,  Minnesota  is  designated 
nonattainment  for  the  primary  NAAQS 
for  SO2.  As  a  result,  SO2  nonattainment 
area  plans  must  meet  the  requirements 
of  subpart  1  of  part  D  of  title  I  of  the 
Clean  Air  Act,  particularly  section 
172(c). 

Section  172(c)(1)  states  that  part  D 
plans  must  require  reasonably  available 
control  measures  (RACM),  (e.g.,  RACT). 
The  definition  of  RACT  for  SOj  is  that 
control  technology  which  is  necessary 
to  achieve  the  NAAQS.  The  Minnesota 
submittal  includes  modeling  which,  if 
comments  are  adequately  addressed, 
demonstrates  that  the  Pine  Bend  area  of 
Dakota  County  will  achieve  attainment 
of  the  SO2  NAAQS  with  the  control 
measures  fully  implemented  by  April  1, 
1993.  This  satisfies  the  RACM 
requirements  of  the  Clean  Air  Act. 

Section  172(c)(2)  states  that  plans 
shall  require  reasonable  further 
progress.  The  term  "reasonable  further 
progress"  is  defined  in  section  171(B)(1) 


as  "such  annual  incremental  reductions 
in  emission  of  the  relevant  air  pollutant 
as  are  required  by  this  part  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  data."  The 
Minnesota  submittal  provides  for 
attainment  of  the  NAAQS  by  April  1, 
1993. 

Section  172(c)(3)  requires  a  suitable 
emission  inventory.  A  suitable 
inventory  of  SOj  emissions  in  the  Pine 
Bend  nonattainment  area  was  provided 
in  Appendix  D  of  the  submittal. 

Section  172(c)(4)  mandates  that  any 
stationary  source  growth  margin 
included  in  the  submittal  be  expressly 
identified  and  quantified.  The  submittal 
provides  for  a  zero  growth  margin. 

Section  172(c)(5)  mandates  a  suitable 
permit  program  for  new  and  modified 
major  stationary  sources.  A  new  source 
permitting  program  for  nonattainment 
areas  has  been  submitted  to  USEPA  by 
MPCA  and  is  currently  undergoing 
review.  It  will  be  addressed  in  a 
separate  rulemaking.  The  Prevention  of 
Significant  Deterioration  (PSD)  program 
is  delegated  to  Minnesota  and  a  general 
permitting  rule  has  been  SEP  approved. 

Section  172(c)(6)  requires  enforceable 
limitations  sufficient  to  provide  for 
attainment.  Some  enforceability 
concerns  associated  with  the  submittal 
are  detailed  in  the  next  section.  If  these 
concerns  are  adequately  addressed,  the 
limitations  will  be  sufiicient  to  provide 
for  attainment. 

Section  172(c)(7)  mandates 
satisfaction  of  section  110(a)(2).  A 
primary  requirement  of  section  110(a)(2) 
is  that  the  State  adopt  its  limitations 
following  a  suitable  opportunity  for 
public  comment.  The  MPCA  certifies 
that  a  public  hearing  was  held  on  May 
27, 1992. 

Section  172(c)(8)  states  that  the 
Administrator,  in  some  circumstances, 
may  allow  the  use  of  equivalent 
modeling  emission  inventory  and 
planning  procedures.  In  the  Dakota 
County  submittal,  no  "equivalent 
techniques"  were  used  for  modeling, 
emission  inventory,  and  planning 
procedures. 

Section  172(c)(9)  requires  the  plan  to 
provide  for  implementation  of  specific 
measures  to  be  undertaken  if  the  area 
fails  to  make  reasonable  further 
progress,  or  to  attain  the  primary 
NAAQS  by  the  attainment  date 
applicable  under  this  part  (i.e. 
contingency  measures).  In  the  event  of 
nonattainment  of  the  SO2  NAAQS,  the 
MPCA  has  the  authority  to  enforce  all 
provisions  of  the  AOs,  as  well  as  all 
applicable  State  and  Federal  rules  and 
regulations. 
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Administratjve  Order  Details 

The  purpose  of  this  section  is  to 
provide  details  on  the  individual  AOs 
and  state  any  comments  that  apply. 
These  comments,  provided  by  Region  5. 
must  be  adequately  addressed  before 
final  approval  of  the  SIP  revision  for 
Dakota  County  can  be  published. 

Continental  Nitrogen  and  Resources 
Corporation  (CNRC) 

The  Rosemount  CNRC  facility  has 
three  boilers  which  discharge  SO2 
emissions  into  the  atmosphere.  The 
Company  is  required  to  Umit  emissions 
of  SO2  from  each  of  the  3  emission 
points  to  1.5  poimds  of  SO2  per  million 
British  Thermal  Units  (Ibs/mmBTU).  In 
addition,  the  three  boilers  may  not 
operate  at  a  heat  input  greater  than  that 
listed  in  Exhibit  1  of  the  AO. 

The  Company  is  authorized  to  bum 
only  natural  gas  and  #6  fuel  oil  in  the 
three  boilers.  The  Company  may  not 
bum  #5  fuel  oil  with  greater  than  1.5 
percent  sulfur  by  weight.  Other 
restrictions  include  a  limit  of  no  more 
than  16.000  gallons  of  #6  fuel  oil  per  24- 
hour  period  (midnight  to  midnight),  no 
more  than  70,833  gallons  of  #6  fuel  oil 
per  month  on  a  monthly,  12-month 
rolling  average,  and  the  Company 
cannot  bum  #6  fuel  oil  at  more  than  two 
of  the  boilers  at  any  one  time. 

Compliance  with  tlie  limitations  shall 
be  demonstrated  through  sampling  and 
analyzing  the  #6  fuel  oil  for  sulfur 
content  and  heating  value  in  accordance 
with  approved  ASTM  methods.  Also  the 
Company  shall  measure  the  total  gallons 
of  #6  fuel  oil  burned  at  each  emission 
unit.  The  Company  is  required  to  keep 
appropriate  records  to  allow  for 
determination  of  compliance  with  the 
order. 

Region  5  Comments: 

The  emission  limits  in  the 
administrative  order  are  written  as 
pounds  of  SO2  per  million  British 
Thermal  Units  (Ibs/mmBTU).  None  of 
the  limits  have  an  averaging  time 
associated  with  them.  This  leads  to  the 
assumption  that  the  limits  exist  on  an 
instantaneous  basis.  If  this  is  the  case, 
the  administrative  order  should  state  as 
such.  Otherwise,  other  appropriate 
averaging  times  should  be  applied  to  the 
emission  limits. 

The  administrative  order.  Part 
V.B.2.b.l  &  2,  states,  in  part,  that  the 
Company  must  retain  records 
containing  information  on  sulfur 
content  and  heating  value.  The 
administrative  order  must  include  a 
formula  to  relate  this  information  to  the 
emission  limit  in  order  to  determine 
compliance. 


Northern  States  Power 

There  are  six  distillate  and  residual 
oil  fired  gas  turbines  at  the  Northern 
States  Power  (NSP)  facility  which 
discharge  sulfur  dioxide  into  the 
atmosphere.  The  Company  is  limited  to 
1.1  lbs  of  SCh/mmBTU  from  each  of  the 
6  emission  units.  Also,  the  Company 
may  not  operate  the  6  gas  turbines  at 
greater  than  the  rated  heat  input 
described  in  Exhibit  1  of  the  AO. 

The  Company  is  authorized  to  bum 
only  distillate  and  residual  fuel  oil  in 
each  of  the  gas  turbines,  and  the  fuel  oil 
sulfur  content  may  not  exceed  1.0 
percent  by  weight.  In  addition,  the 
Company  may  not  bum  more  than  8.75 
million  gallons  of  fuel  oil  per  month  on 
a  12-month  rolling  average. 

Compliance  with  the  Umitations  shall 
be  demonstrated  through  either 
sampling  and  analyzing  the  fuel  for 
sulfur  content  and  heating  value  in 
accordance  with  approved  ASTM 
methods,  or  obtaining  and  retaining  a 
fuel  supplier  certification.  Also,  the 
Company  is  to  measure  the  total  gallons 
of  fuel  oil  bumed  at  each  emission  unit 
both  on  a  3-hour  basis,  and  a  monthly, 
12-month  rolling  average  basis.  The 
Company  is  required  to  keep 
appropriate  records  to  allow  for 
determination  of  compliance  with  the 
order. 

Region  5  Comments: 

The  emission  limits  in  the 
administrative  order  are  written  as  lbs/ 
mmBTU.  None  of  the  limits  have  an 
averaging  time  associated  with  them. 
This  leads  to  the  assumption  that  the 
limits  exist  on  an  instantaneous  basis.  If 
this  is  the  case,  the  administrative  order 
should  state  as  such.  Otherwise,  other 
appropriate  averaging  times  should  be 
applied  to  the  emission  limits. 

The  Company  is  required  to  keep 
records  on  f)ercent  sulfur  of  the  fuel, 
and  heating  value  of  the  fuel.  The 
administrative  order.  Part  rV.B.2.a..  does 
not  specify  a  fomiula  which  would 
convert  this  data  to  a  Ibs/mmBTU  basis. 
This  is  necessary  since  the  emission 
limits  are  in  Ibs/mmBTU  units.  A 
formula  is  also  required  in  the  Annual 
Reports  section  of  the  administrative 
order  (Part  V.B.). 

Part  of  the  demonstration  of 
compliance  with  emission  and 
operating  limits  involves  obtaining  and 
maintaining  a  fuel  supplier  certification. 
The  administrative  order.  Part  I.D.l.a.4., 
states  that  the  certification  must  include 
the  method  used  to  determine  the  sulfur 
content  of  the  fuel  oil.  It  must  be  made 
clear  that  the  method  used  must  be  an 
approved  ASTM  method  as  listed  in  40 
CFR  part  60,  appendix  A,  method  19, 
§5.2.2. 


Koch  Refining  Company 

The  AO  for  Koch  Refining  includes  a 
compliance  schedule  for  required 
modifications  at  various  locations 
around  the  facility.  Each  modification 
activity  is  accompanied  by  completion 
dates.  All  of  the  activities  had  been 
completed  at  the  time  the  submittal  was 
sent  to  USEPA. 

The  emission  limits  for  the  Refinery 
are  listed  in  the  AO  and  cover  the  Sulfur 
Reduction  Unit  (SRU)  1/2  facility,  the 
Sulfur  Reduction  Unit  3  and  4  facility, 
the  Sulfur  Reduction  Unit  5  facility,  the 
FCC  faciUty  emission  points  5.  6.  and  8. 
the  Oil  Separation  and  Waste  Treatment 
Plant  (OSWTP),  the  Platformer  facility, 
and  the  Powerformer  facility.  The  table 
lists  emission  limitations  for  each 
applicable  SO2  standard  averaging  time. 
3-hour.  24-hour,  and  annual.  The  3-hour 
average  is  based  on  three  consecutive 
one-hour  periods,  the  24-hour  is  based 
on  24  consecutive  one-hour  periods, 
and  the  annual  is  based  on  a  12-month 
rolling  average. 

The  emission  limits  for  the  Koch 
Sulfuric  Acid  Unit  (KSAU)  facility  are 
listed  in  Table  3  of  the  AO  and  cover 
Absorber  emission  points  numbers  1 
and  3.  However,  emission  point  1 
becomes  inoperational  when  emission 
point  3  begins  operation.  Again,  the 
applicable  averaging  times  are  based  the 
same  as  for  the  Refinery  limits 
mentioned  above. 

Koch  Refinery  may  bum  refinery  fuel 
oil,  from  the  refinery  fuel  oil 
distribution  system,  only  at  select 
locations.  The  fuel  oil  limits  on  quantity 
and  sulfur  content  are  specified  in  Table 
2  and  Table  2a  of  the  AO.  The  Refinery 
may  bum  refinery  fuel  gas  at  specified 
locations.  The  Company  may  not  put 
fuel  gas  into  the  refinery  fuel  gas 
distribution  system  which  contains 
greater  that  0.10  grains  of  hydrogen 
sulfide  per  dry  standard  cubic  foot  of 
gas.  The  diesel  fuel  used  shall  not  have 
a  sulfur  content  greater  than  0.1  percent 
by  weight. 

Fuel  restrictions  at  the  KSAU  facility 
limit  the  Boiler  to  burning  only  refinery 
fuel  gas,  propane,  or  commercial  natural 
gas.  The  hydrogen  sulfide  content  of 
refinery  fuel  gas  bumed  at  KSAU  cannot 
exceed  0.10  grains  of  hydrogen  sulfide 
per  dry  standard  cubic  foot  of  gas. 

Compliance  with  the  various 
limitations  and  restrictions  applied  to 
Koch  Refinery  are  detailed  in  the  AO. 
The  compliance  demonstration  include 
calculations,  monitoring,  record 
keeping,  diesel  fuel  certification,  and 
stack  tests.  Compliance  with  the 
emission  limits  at  KSAU  also  consist  of 
calculations,  monitoring,  and  data  and 
record  keeping. 


Region  5  Comments: 

Flares  nos.  5,  6,  and  7  may  only  use 
gases  from  Refinery  operations  when  the 
gases  are  from  pressure  relief,  from 
upsets  of  Refinery  process  equipment, 
or  are  required  for  equipment 
maintenance  (Part  II.B.6.C.).  At  all  other 
times  the  flares  must  bum  natural  gas. 
Information  must  be  provided  to  justify 
not  limiting  these  sources  and  not 
including  them  in  the  modeling. 

Compliance  for  emission  points  348, 
458,  and  459,  is  to  be  based  on  initial 
stack  tests  as  specified  in  Table  1,  note 
#4.  Some  method  needs  to  be  specified 
for  determining  future  compliance. 

The  administrative  order  states  in  Part 
V.C.2.  that  the  company  shall  conduct 
performance  stack  tests  to  determine 
compliance  with  the  emission 
limitations  and  fuel  restrictions  outlined 
in  the  order  as  required  by  the 
Commissioner.  Stack  tests  must  also  be 
able  to  be  required  by  appropriate 
USEPA  personnel. 

Exhibit  2-page  3  discusses  the  startup 
incinerators  for  SRU  3  and  SRU  4.  These 
startup  incinerators  operate  when  tail 
gas  bypasses  the  Shell  Claus  Offgas 
Treatment  (SCOT)  Units  and  SCOT  Unit 
incinerators.  Information  must  be 
provided  to  justify  not  limiting  or 
modeling  these  emission  sources. 

On  page  9  of  Exhibit  2,  emission  point 
17  is  listed  as  an  active  emission  source. 
However,  in  Exhibit  2,  Attachment  6 
emission  point  17  has  a  rated  input  of 
0.0  mmBTU/hr.  Also,  emission  point  17 
was  not  included  in  the  modeling 
demonstration.  If  #17  is  shutdown,  it 
must  be  removed  from  reference  in  the 
administrative  order. 

On  page  8  of  Exhibit  5,  the  Company 
is  required  to  measure  the  amount  of 
hydrogen  sulfide  in  sour  water  tank 
purge  gas  by  analysis  once  per  calendar 
quarter.  The  limit  on  hydrogen  sulfide 
in  sour  water  tank  purge  gas  is  162  parts 
per  million  as  a  3-hour  average.  We 
would  request  than  analysis  be 
conducted  with  increased  frequency 
(e.g.,  daily). 

III.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  USEPA  is  proposing  disapproval 
of  the  Minnesota  SIP  revision  for  SO2 
for  the  Dakota  County/Pine  Bend  area  of 
AQCR  131,  contained  in  the 
Administrative  Orders  for  Koch 
Refining  Company  and  Koch  Sulfuric 
Acid  Unit,  Continental  Nitrogen  and 
Resources  Company,  and  Northern 
States  Power  Company-Inver  Hills 
Generating  Facility.  However,  if  the 
above  comments,  detailed  in  this  notice, 
are  adequately  addressed  in  revisions  to 
this  plan,  and  those  revisions  are 
submitted  to  USEPA  by  the  end  of  the 


30-day  comment  period,  then,  assuming 
no  other  substantive,  adverse  public 
comments  are  received,  USEPA  will 
proceed  with  a  final  rulemaking 
approving  the  SEP  revision  as  a  whole 
including  the  supplemental  submittal.  If 
at  the  end  of  the  30-day  comment 
period,  the  issues  are  still  unresolved, 
final  rulemaking  disapproving  the  SIP 
revision  will  be  promulgated. 

Public  comments  are  solicited  on  the 
requested  SIP  revision  and  on  USEPA 's 
proposal  to  disapprove.  Public 
comments  received  by  February  28, 
1994,  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989,  (54  FR  2214-2225). 
On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  USEPA's 
disapproval  of  the  submittal  does  not 


impose  any  new  Federal  requirements. 
Therefore,  USEPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  23, 1993. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-1963  Filed  1-27-94;  8:45  am] 
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40  CFR  Part  438 
[FRL-4830-8] 

Public  Meeting  on  Planned  Effluent 
Guidelines  for  the  Metal  Products  and 
Machinery  Category 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  public 

meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  is  announcing  a  public  meeting 
prior  to  proposing  effluent  guidelines 
and  standards  for  the  Metal  Products 
and  Machinery  category.  EPA  intends  to 
propose  a  rule  in  November  1994,  and 
this  is  the  only  public  meeting  that  the 
Agency  plans  to  sponsor  prior  to 
proposal.  The  meeting  is  intended  to  be 
a  forum  in  which  EPA  can  report  on  (he 
status  of  regulatory  development  and  in 
which  interested  parties  can  provide 
information  and  ideas  to  the  Agency  on 
key  technical,  scientific,  and  other 
issues. 

DATES:  The  meeting  will  be  held  on 
February  23,  1994  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Geological  Survey  (USGS) 
National  Center  Auditorium,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia; 
Seating  will  be  available  for 
approximately  300  attendees. 

"The  USGS  National  Center  is  located 
approximately  five  miles  from  Dulles 
International  Airport.  To  reach  USGS, 
take  the  Dulles  Toll  Road  to  Reston 
Parkway,  go  south  on  Reston  Parkway  (0 
Sunrise  Valley  Drive,  right  on  Sunrise 
Valley  Drive.  1/4  mile  to  the  USGS 
entrance  on  the  left  side  of  the  road. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Cleary.  Engineering  and  Analysis 
Division.  Office  of  Science  and 
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rechnology/Office  of  Water,  Mail  Code 
4303.  US  EPA.  401  M  Street.  S\V., 
Washington.  DC  20460.  Telephone  (202) 
260-9817.  fax  (202)  260-7185. 

SUPPLEMENTARY  MFORMATION:  EPA  is 
developing  effluent  limitations 
guidelines  and  standards  for  the  metal 
products  and  machinery  category  under 
juthority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.).  The  metal  products 
and  machinery  (MP&M)  category 
includes  facilities  that  manufacture, 
rebuild  and  maintain  finished  metal 
parts,  products,  or  machines. 

The  public  meeting  will  include 
discussions  of  the  effluent  guidelines 
regulatory  development  process, 
applicability  of  the  forthcoming  rule, 
regulatory  approach  (i.e.  mass-based  vs. 
concentration-based  effluent  limits), 
affected  population  estimates,  and 
general  MP&M  issues.  The  meeting  will 
not  be  recorded  by  a  reporter  or 
transcribed  for  inclusion  in  the  record 
for  the  MP&M  industry  rulemaking. 

Documents  relating  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 

Dated:  January  24, 1994. 
Tudor  T.  D«vies, 

Director.  Office  of  Science  and  Technology. 
IFR  Doc  94-1965  Filed  1-27-94;  8:45  ami 
BiLUNOCOOE  6sao-so-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-321.  RM-8409] 

Radio  Broadcasting  Services;  Ocean 
Isle  Beach.  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  comments 
on  a  petition  filed  by  Ocean  Isle 
Broadcasting  Company  seeking  the 
allotment  of  Channel  228A  to  Ocean  Isle 
Beach.  North  Carolina,  as  its  first  local 
aural  transmission  service.  Channel 
228A  can  be  allotted  to  Ocean  Isle 
Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.3  kilometers  (2.7  miles) 
west,  at  coordinates  North  Latitude  33- 
53-40  and  West  Longitude  78-28-26.  to 
avoid  a  short  spacing  to  vacant  but 
applied-for  Channel  229A  at 
Wrightsville  Beach.  North  Carolina. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1994,  and  reply 
comments  on  or  before  April  1. 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick.  Esq., 
Shaim  A.  Maher,  Esq.,  Smithwick  & 
Belendiuk.  P.C.  1990  M  Street  NW., 
suite  510.  Washington.  DC  20036 
(Counsel  to  petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-321,  adopted  December  21. 1993. 
and  released  January  25, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  6rom  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  charmel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief  Allocations  Bmnch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  94-1873  Filed  1-27-94;  8:45  ami 
BN-LNM  cooe  cni-ot-M 
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DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Amendment  to  Certification  of  Central 
Filing  System — Oklahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 


Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (52  PR 
49056,  December  29, 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Kennedy.  Secretary  of  State,  for 
additional  farm  products  produced  in 
that  State  as  follows:  Cattle  semen, 
cattle  embryos,  milo. 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L.  9»-198, 
99  Stat.  1535.  7  U.S.C.  1631(c)(2);  7  CTR 
2.18(e)(3),  2.56(a)(3).  55  FR  22795. 
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Dated:  January  21, 1994 
Calvin  W.  Watldns,  Acting  Administrator, 

Packers  and  Stockyards  Administration. 
(FR  Doc  94-1847  Filed  1-27-94;  8:45  am) 
BILUNC  CODE  3410-KO-P 


Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  section  302(b),  by  posting 
notices  at  the  stockyards  on  the  dates 
specified  below,  that  the  stockyards  are 
subject  to  the  provisions  of  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
{7  V.S.C  IB\  et  seq.). 


MN-191 
NC-165 
TN-191 


Fadhty  No.,  name,  and  location  of  stockyard 


Bagley  Livestock  Exchange,  Inc.,  Bagley,  Minnesota 

Tri  County  Marketing,  Beulaville,  North  Carolina  

Somerville  Livestock  Sates,  Inc.,  Somervifle,  Tennessee 


Date  of  posting 


Novembers,  1993 
Decemtier  15.  1993 
December  10,  1993 


Done  at  Washington.  DC  this  24th  day  of 
January  1994. 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  94-1904  Filed  1-27-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

tA-351-819] 

Antidumping  Duty  Order:  Certain 
Stainless  Steel  Wire  Rods  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

EFFECTIVE  DATE:  January  28, 1994. 

FOn  FURTHER  INFORMATION  CONTACT:  Jim 
Cunningham.  Office  of  Antidumping 
Duty  Investigations,  Import 
Administration,  U.S.  De|>artment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4207. 


Scope  of  Order 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed,  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling. 
are  normally  sold  in  coiled  form,  and 
are  of  solid  cross-section.  The  majority 
of  SSWR  sold  in  the  United  States  is 
round  in  cross-sectional  shape, 
annealed,  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0020, 
7221.00.0030,  7221.00.0040. 
7221.00.0045,  7221.00.0060, 
7221.00.0075,  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  certain  stainless 
steel  wire  rods  from  Brazil.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  certain 
stainless  steel  wire  rods  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  before  August  5, 
1993,  the  date  on  which  the  Department 
pubUshed  its  preliminary  determination 
notice  in  the  Federal  Register  (58  FR 
41726).  On  or  aher  the  date  of 
publication  of  this  notice  in  the  FederaJ 
Register,  U.S.  Custom  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise: 
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Manufacturer/Prodir^ 
Exportef 

Wetghted- 
average 

margin  per- 
centage 

itrometal-Metai        Especials 
S.A  

24  63 

OS  Finos  Piratini  S.A  

26  50 

OS  Villares  S.A 

26  50 

Others 

25.88 

In  its  final  determination,  the 
spartment  found  that  critical 
"cumstances  exist  with  respect  to 
ports  of  SSVVR  from  Brazil  by  Acos 
nos  Piratini  S.A.  and  Acos  Villares 
A.  However,  on  January  21, 1994,  the 
tematicnal  Trade  Commission  (ITC) 
itified  the  Department  that  retroactive 
sessment  of  antidumping  duties  is  not 
cessary  to  prevent  recurrence  of 
aterial  injury  from  mas.sive  imports 
er  a  short  period.  As  a  result  of  the 
C's  determination,  pursuant  to  section 
5(c)(3)  of  the  Act,  we  shall  order 
istoms  to  terminate  the  retroactive 
spension  of  liquidation  of  entries  of 
bject  merchandise  exported  from 
azil  by  Piratini  and  Villares,  and  to 
lease  any  bond  or  other  security  and 
Fund  any  cash  deposit  required  under 
ction  733(e)(2)  with  respect  to  all 
tries  of  SSVVR  exported  from  Brazil  by 
ratini  and  Villares,  and  entered,  or 
thdrawn  from  warehouse,  for 
nsumption  prior  to  August  5,  1993. 
This  notice  constitutes  the 
tidumping  duty  order  with  respect  to 
rtain  stainless  steel  wire  rods  from 
azil,  pursuant  to  section  736(a)  of  the 
rt.  Interested  parties  may  contact  the 
ntral  Records  Unit,  room  B-099  of  the 
jin  Commerce  Building,  for  copies  of 
updated  Ust  of  antidumping  duty 
ders  currently  in  effect. 
This  order  is  published  in  accordance 
th  section  736(a)  of  the  Act  and  19 
■R  353.21. 

Dated;  January  25,  1994. 

«ph  A.  Spetrini, 

ting  Assistant  Secretary  for  Import 
Iministration. 

I  Doc.  94-2029  Filed  1-27-94;  8:45  am) 
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■427-811] 

nended  Final  Determination  and 
itJdumping  Duty  Order:  Certain 
sinless  Steel  Wire  Rods  From  France 

ENCY:  Import  Administration, 
:emational  Trade  Administration, 
parlment  of  Commerce. 
FECnvE  DATE:  January  28.  1994. 
R  FURTHER  INFORMATION  CONTACT:  John 
ck.  Office  of  Antidumping  Duty 
/estigations.  Import  Administration. 
S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NVV., 
Washington,  DC  20230;  telephone  (202) 
482-3464. 

Scope  of  Order 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed,  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling, 
are  normally  sold  in  coiled  fnrm,  and 
are  of  solid  cross-section.  The  majority 
of  SSWR  sold  in  the  United  States  is 
round  in  cross-sectional  shape, 
annealed,  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0020, 
7221.00.0030,  7221.00.0040, 
7221.00.0045,  7221.00.0060, 
7221.00.0075,  7221.00  0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Amendment  of  Final  Determination 

In  accordance  with  section  735  (a) 
and  (d)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  on  December  29, 
1993,  the  Department  of  Commerce  (the 
Department)  published  its  final 
determination  that  certain  stainless  steel 
wire  rods  from  France  were  being  sold 
at  less  than  fair  value  (58  FR  68865). 

On  January  5, 1994,  Imphy  S.A.  and 
Ugine-Savoie  (respondent)  alleged  that 
the  Department  made  clerical  errors  in 
its  final  calculations.  Respondent 
argued  that  the  Department  erroneously 
applied  best  information  available  (BIA) 
to  the  Metalimphy  Alloys  Corporation 
(MAC)  and  Ugine  Stainless  and  Alloys 
(US&A)  (both  divisions  of  MAC,  which 
is  a  subsidiary  of  Imphy  S.A.)  further 
manufactured  sales  on  the  basis  that  the 
cost  of  further  manufacturing  data  did 
not  include  costs  associated  with  certain 
manufactured  sales  of  MAC. 
Respondent  contends  that  the  further 
manufacturing  costs  were  fully  provided 
on  the  C-1  U.S.  sales  database  under  the 
field  "FURMANU".  which  represented 
processing  charges  by  outside 
subcontractors  or  by  Techalloy  as  the 
subcontractor.  Respondent  further  states 
that  the  Department  accepted  this 
submission,  used  it  for  the  preliminary 


determination,  made  no  request  for 
further  information,  and  appears  to  have 
agreed  in  the  final  determination  that 
the  appropriate  information  regarding 
these  sales  had  been  submitted. 

The  Department  does  not  agree  that 
this  is  a  clerical  error.  The  Department 
required  detailed  cost  information  for 
further  manufacturing  to  be  reported  on 
the  E-2  further  manufacturing  cost 
database.  Respondent  failed  to  provide 
this  detailed  cost  information  with 
respect  to  products  further 
manufactured  by  MAC  on  the  E-2 
database,  even  though  it  indicated  it  had 
done  so  on  page  2  of  the  narrative 
portion  of  its  May  10, 1993,  submission. 
Respondent  reported  detailed  costs  only 
for  products  further  manufactured  by 
Techalloy. 

Specifically,  in  its  clerical  error 
allegation,  respondent  indicated  that  the 
cost  information  for  products  further 
manufactured  by  MAC  was  included  in 
the  "FURMANU"  field  of  the  C-1  U.S. 
sales  tape  and  that  the  Department  used 
this  for  the  preliminary  determination. 
First,  we  agree  that  the  total  further 
manufacturing  costs  for  MAC  were 
included  on  the  C-1  U.S.  sales  tape. 
However,  at  the  final  determination,  we 
made  adjustments  to  certain  elements  of 
the  further  manufacturing  costs.  These 
elements  were  only  included  on  the  E- 
2  further  manufacturing  database.  Since 
respondent  failed  to  provide  on  the  E- 
2  database  those  cost  elements  for  the 
products  further  manufactured  by  MAC, 
the  Department  could  not  adjust  the 
further  manufacturing  costs  of  the  MAC 
products.  Consequently,  we  also  could 
not  use  the  costs  reported  on  the  C-1 
U.S.  sales  tape  since  this  tape  included 
only  total  costs  and  not  the  individual 
costs  elements  that  we  needed  to  adjust. 

Respondent's  argument  that  the 
Department  used  the  further 
manufacturing  cost  totals  on  the  C-1 
U.S.  sales  tape  at  the  preliminary 
determination  is  unavailing.  At  the 
preliminary  determination,  the 
Department  used  the  further 
manufacturing  totals  from  the  C-1  sales 
tape  only  because  respondent  did  not 
provide  a  means  to  link  the  C-1  and  E- 
2  tapes  in  time  for  the  preliminary 
determination.  Since  there  was  no  way 
to  link  these  tap>es  (until  after  the 
preliminary  determination,  when  we 
received  new  tapes  irt  response  to  the 
Department's  request),  and  since  the 
total  product  further  manufacturing 
costs  were  the  same  on  both  the  E-2  and 
C-1  databases,  we  simply  used  the  total 
cost  figures  on  the  C-1  database.  This 
was  not  the  case  at  the  final 
determination,  where  a  way  to  link 
these  tapes  was  available  and  where  we 
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had  to  adjust  certain  cost  elements  on 
the  E-2  database. 

On  January  10. 1994,  petitioners 
alleged  that  the  Department  made  three 
clerical  enxirs  in  the  final 
determination.  First,  petitioners  alleged 
that  the  Department  miscalculated  the 
test  which  ensures  that  selling,  general 
and  administrative  (SG&A)  expenses  are 
not  less  than  ten  percent  of  the  cost  of 
manufacture  (COMJ.  Specifically, 
petitioners  stated  that  the  Department's 
instructions  require  CXDM  to  be 
multiplied  by  one  percent  and  not  ten 
percent. 

We  agree  that  this  error  is  a  clerical 
error.  In  attempting  to  make  sure  that 
SG&A  expenses  were  not  less  than  ten 
percent  of  the  COM,  we  mistakenly 
multiplied  the  COM  by  one  percent 
instead  often  percent.  Therefore,  we 
corrected  this  error  by  multiplying  the 
COM  by  ten  percent. 

Secondly,  petitioners  alleged  that  the 
Department  failed  to  include  United 
States  commissions  in  the  value-added 
tax  (VAT)  readjustment  calculation, 
pursuant  to  which  we  made  a  deduction 
from  foreign  market  value  for  purchase 
price  comparisons. 

After  a  review  of  petitioners' 
allegation  and  the  Department's  new 
VAT  calculation  methodology,  we  have 
determined  that  this  was  a  clerical  error. 
Therefore,  we  have  included 
commissions  in  the  VAT  readjustment 
calculation. 

Finally,  petitioners  alleged  that  the 
Department  double  counted  home 
market  indirect  selling  expenses  when 
deducting  this  expense  irom  foreign 
market  value  during  comparisons  of 
constructed  value  to  exporter's  sales 
price. 

The  Department  agrees  that  the 
double  deduction  of  indirect  selling 
expenses  from  foreign  market  value 
during  comparisons  of  constructed 
vfilue  to  exporter's  sales  price  was  a 
clerical  error.  To  correct  this  error,  the 
Department  eliminated  the  separate 
variable  for  indirect  selling  expenses 
from  the  foreign  unit  price  string. 

For  further  discussion  of  these  clerical 
errors,  see  Memorandum  from  Richard 
W.  Moreland  to  Barbara  R.  Stafford 
dated  January  25. 1994. 

Antidumping  Duty  Order 

In  accordance  with  section  736  of  the 
Act.  the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  certain  stainless 
steel  wire  rods  from  France.  These 


antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  certain 
stainless  steel  wire  rods  from  France 
entered,  or  withdrawn  frt)m  warehouse, 
for  consumption  on  or  after  August  5. 
1993.  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (58  FR 
41726).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  U.S.  Custom  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise: 


Manufacturer/Producer/ 
Exporter 

Weighted- 
average 

margin  per- 
centage 

Imphy 

Ugine-Savote „ 

All  Oltiers 

24.51 
24.51 
24.51 

This  notice  constitutes  the 
antidumping  duty  order  and  amended 
final  determination  with  respect  to 
certain  stainless  steel  wire  rods  from 
France,  pursuant  to  section  736(a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  January  25. 1994. 

Joseph  A.  SpeOini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  94-2028  Filed  1-27-94;  8:45  am) 

BILUNG  CODE  lStC-D3-P 

[A-657-807] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Welded  Stainless 
Steel  Pipe  From  Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Admini.stration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  28.  1994. 
FOR  FURTHER  WFORMATKJN  CONTACT: 
PajTiela  Ward  or  Shawn  Thompson, 
Ofilce  of  Antidumping  Investigations, 
Import  Administration.  U.S.  I!)epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone  (202)  482-1174  or 
(202)  482-3965,  respectively. 
FINAL  DETERMINATION:  We  determine  that 
welded  stainless  steel  pipe  from 
Malaysia  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 


The  estimated  margins  are  shovm  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  September  7, 1993  (58  FR  47120).  the 
following  events  have  occurred. 

On  September  7, 1993,  the  sole 
respondent  in  this  investigation.  Kanzen 
Tetsu  Sdn.  Bhd.  (KT),  requested  a 
postponement  of  the  final 
determination.  We  granted  this  request, 
and  on  September  9, 1993,  we 
postponed  the  final  determination  until 
not  later  than  January  21.  1994  (58  FR 
48849.  September  20.  1993). 

On  September  13, 1993,  KT  submitted 
a  response  to  the  Department's  cost  of 
production  (COP)  questionnaire.  On 
September  27, 1993,  we  issued  a 
supplemental  COP  questionnaire  to  KT. 
We  received  the  response  to  this 
questionnaire  on  October  25, 199J. 

From  November  8  through  November 

12,  1993,  we  conducted  our  verification 
in  Malaysia  of  KT's  responses  to  the 
Department's  sales  questionnaires. 

On  November  8, 1993,  petitioners 
submitted  a  letter  requesting  that  the 
Department  reject  KT's  October  25, 
1993,  COP  response  because  KT  failed 
to  report  product-specific  production 
costs,  as  requested  in  the  cost 
questionnaire. 

On  November  10, 1993,  KT  responded 
to  petitioners'  November  8,  1993, 
submission.  Also  on  November  10  we 
informed  KT  that  we  had  determined 
that  the  cost  of  manufacture  (COM) 
information  contained  in  the  October 
25,  1993,  submission  was  not 
adequately  product-specific  to  meet  the 
Department's  requirements,  and  that, 
accordingly,  we  would  not  verify  that 
portion  of  the  October  25,  1993, 
submission. 

From  November  22  through 
November  25. 1993.  we  conducted  our 
verification  in  Malaysia  of  KTs 
response  to  the  Department's  September 

13.  1993.  COP  questionnaire. 

Both  petitioners  and  respondent  filed 
case  briefs  on  December  20, 1993,  and 
rebuttal  briefs  on  December  28, 1993. 

On  December  23.  1993,  KT  submitted 
revised  sales,  COP,  constructed  value 
(CV),  and  concordance  databases, 
correcting  minor  errors  discovered  at 
verification.  On  January  5,  1994, 
petitioners  submitted  a  letter  requesting 
that  the  Department  reject  this 
submission  becau.so  it  contained 
revisions  to  KT's  data  which  were 
unsupported  by  the  record  of  this 
investigation.  On  January  7, 1994.  KT 
replaced  its  COP,  CV,  and  concordance 
databases  in  order  to  correct  clerical 
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rrors  made  in  its  December  23,  1993. 
ubniission.  We  reviewed  this 
ubmission  and  confirmed  that  it 
ontained  no  new  information. 

cope  of  Investigation 

The  product  covered  by  this 
ivestigation  is  welded  austenitic 
tainless  steel  pipe  of  circular  cross 
ection  (WSSP).  WSSP  is  produced 
ccording  to  standards  and 
pecifications  set  forth  by  the  American 
ociety  for  Testing  and  Materials 
\STM).  The  designations  for  this 
roduct  include,  but  are  not  limited  to, 
lSTM  A-312,  ASTM  A-358,  ASTM  A- 
09,  and  ASTM  A-778.  Welded  pipes 
re  generally  used  as  conduits  to 
•ansmit  liquids  or  gases.  The  major 
pplications  for  WSSP  are:  Digester 
nes;  blow  lines;  pharmaceutical  lines; 
etrochemical  lines;  brewery  process 
nd  transport  lines;  general  food 
recessing  lines;  automotive  lines;  and 
aper  processing  machines. 

This  product  is  classified  under  the 
jllowing  Harmonized  Tariff  Schedule 
f  the  United  States  (HTSUS) 
jbheadings:  7306.40.1000. 
306.40.5005,  7306.40.5015, 
306.40.5045.  7306.40.5060.  and 
306.40.5075.  These  subheadings  are 
efined  to  encompass  welded  stainless 
;eel  tube  as  well  as  WSSP;  however, 
le  only  product  subject  to  this 
ivestigation  is  WSSP.  Although  the 
[TSUS  subheadings  are  provided  for 
onvenience  and  customs  purposes,  our 

ritten  description  of  the  scope  of  this 
ivestigation  is  dispositive. 

eriod  of  Investigation 

The  period  of  investigation  (POI)  is 
eptember  1, 1992,  through  February 
8.  1993. 

uch  or  Similar  Comparisons 

We  have  determined  that  the  product 
Dvered  by  this  investigation  comprises 
single  category  of  "such  or  similar" 
lerchandise.  \Ve  made  similar 
lerchandise  comparisons  on  the  basis 
f:  (1)  ASTM  or  equivalent 
pecification,  (2)  grade  of  steel.  (3) 
ominal  size,  (4)  hot  or  cold  finish,  (5) 
fall  thickness  schedule,  and  (6)  end 
nish,  as  described  in  Appendix  V  of 
le  questionnaire.  We  made  adjustments 
)r  differences  in  the  physical 
Karacteristics  of  the  merchandise,  in 
xordance  with  section  773(a)(4)(C)  of 
le  Act. 

air  Value  Comparisons 

To  determine  whether  sales  of  WSSP 
om  Malaysia  to  the  United  States  were 
lade  at  less  than  fair  value,  we 
ompared  the  United  States  price  (USP) 
)  the  foreign  market  value  (FMV).  as 


specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

After  correcting  the  data  used  in  our 
calculations  for  errors  and  omissions 
found  at  verification,  we  calculated 
purchase  price  based  on  packed  F.O.B. 
prices  to  unrelated  customers.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Act,  we  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  brokerage  and  handling,  ocean 
freight,  marine  insurance,  and 
containerization  expenses.  Regarding 
marine  insurance,  KT  paid  an  insurance 
premium  plus  a  commission  to  one  of 
its  marine  insurance  suppliers.  At 
verification,  we  found  that  KT  had 
inconsistently  reported  its  marine 
insurance  expense  for  this  supplier  (i.e.. 
KT  included  the  commission  in  one 
observation  yet  excluded  it  in  another 
observation).  KT  explained  that  this 
commission  was  an  intracompany 
service  fee  which  its  parent  company 
charged  KT  for  holding  the  group  policy 
with  the  insurance  company.  However, 
KT  could  not  substantiate  at  verification 
that  it  had  properly  excluded  this 
commission.  As  a  result,  we  resorted  to 
the  use  of  best  information  available 
(BIA),  in  accordance  with  section  776(c) 
of  the  Act.  As  BIA,  we  have  made  an 
adverse  assumption  and  increased  the 
amount  reported  for  marine  insurance  to 
account  for  this  commission  for  all 
transactions  (except  those  we  found  at 
verification  to  be  correct)  by  the  amount 
of  the  commission. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  WSSP  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  WSSP 
to  the  volume  of  third  country  sales  of 
the  same  product,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  KT  had 
a  viable  home  market  with  respect  to 
sales  of  WSSP  during  the  POI. 

As  stated  in  our  preliminary 
determination,  the  Department  initiated 
on  investigation  under  section  773(b)  of 
the  Act  to  determine  whether  KT  made 
home  market  sales  at  less  than  their 
COP. 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 


above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  substantial  quantities. 
If  between  ten  and  90  percent  of  the 
sales  of  a  given  model  were  made  at 
prices  below  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  discarded  only  the  belovV-cost 
sales.  Where  we  found  that  more  than 
90  percent  of  respondent's  sales  were  at 
prices  below  the  COP,  and  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  all  sales  of  that  model 
and  calculated  FMV  based  on  CV.  No 
evidence  was  presented  to  indicate  that 
below-COP  prices  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  model-specific 
basis:  (1)  If  respondent  sold  a  model  in 
only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  respondent  sold  a  model  during 
two  months  or  more  of  the  POI  and 
there  were  sales  below  the  COP  during 
two  or  more  of  those  months,  then 
below-cost  sales  were  considered  to 
have  been  made  over  an  extended 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  below  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent's  cost  of  materials, 
fabrication,  and  general  expenses.  We 
corrected  the  reported  COP  and  CV  data 
for  errors  and  omissions  found  at 
verification.  We  relied  on  the  submitted 
COP  and  CV  data,  e.xcept  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  We  increased  KT's  general  and 
administrative  expenses  (G&A)  to  (1) 
account  for  G&A  incurred  by  KT's 
parent  company  because  KT  was  unable 
to  demonstrate  that  it  had  included 
these  expenses  in  its  reported  G&A,  (2) 
account  for  the  amortization  of  pre- 
operating  expenses  which  were  not 
included  in  the  submission,  and  (3) 
adjust  for  a  clerical  error  found  at 
verification.  (See,  Comment  5  in  the 
"Interested  Party  Comments"  section  of 
this  notice.) 

2.  We  increased  KT's  cost  of  materials 
to  offset  the  gain  on  foreign  exchange 
reported  by  KT  that  was  related  to  the 
acquisition  of  machinery  used  to 
produce  non-subject  merchandise.  (See, 
Comment  8.] 

In  accordance  with  section 
773(e)(l)(B){i)  of  the  Act,  we  included  in 
CV  the  greater  of  respondent's  reported 
general  expenses,  adjusted  as  detailed 
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above,  or  the  statutory  minimum  of  ten 
percent  of  the  COM.  For  profit,  we  used 
the  actual  profit  on  home  market  sales 
because  this  amount  was  greater  than 
the  statutory  minimum  of  eight  percent 
of  COM  and  general  exi}enses.  See, 
section  773(e)(l)(B)(ii)  of  the  Act. 

In  cases  where  we  made  price-to  CV 
comparisons,  we  made  circumstances- 
of-sale  adjustments,  where  appropriate, 
for  bank  charges  and  credit  expenses. 
Regarding  credit  expenses,  KT 
calculated  both  home  market  and  U.S. 
credit  expenses  using  its  respective 
average  short-term  interest  rates  in 
Malaysian  Ringitts  during  the  POL  We 
recalculated  home  market  credit 
expenses  using  the  consolidated  short- 
term  interest  rate  of  KT  and  its  parent 
company,  which  was  based  upon  KT 
and  its  parent  company's  borrowings 
denominated  in  Malaysian  Ringitts.  In 
addition.  KT  failed  to  deduct  discounts 
from  the  gross  unit  price  in  its  home 
market  credit  calculation.  We  made  the 
appropriate  deductions  in  our 
recalculation. 

Regarding  U.S.  credit  expenses,  we 
recalculated  KT's  U.S.  interest  rate 
using  the  amounts  of  all  U.S.  dollar- 
denominated  loans  stated  in  U.S. 
dollars.  (See,  Comment  13.)  We  also 
recalculated  the  payment  period  for 
each  transaction  as  the  time  between  the 
date  of  shipment  from  KT's  factory  and 
the  date  of  payment  by  the  U.S. 
customer.  (See,  Comment  14.)  We  then 
recalculated  U.S.  ciedit  expenses  using 
the  revised  interest  rate  and  pajTnent 
period. 

In  cases  where  we  made  price-to 
price-comparisons,  we  compared  U.S. 
sales  to  home  market  sales  made  at  the 
same  level  of  trade,  where  possible,  in 
accordance  with  19  CFR  353.58  (1993). 
In  addition,  we  disregarded  home 
market  sales  of  odd-length  merchandise 
because  we  determined  that  these  sales 
were  made  outside  the  ordinary  course 
of  trade.  We  also  disregarded  certain 
sales  to  end  user  customers,  because  we 
found  at  verification  that  the  dates  of 
sale  for  these  transactions  were  outside 
thePOI. 

We  adjusted  the  reported  home 
market  data  for  errors  and  omissions 
found  at  verification.  We  then 
calculated  FMV  based  on  packed  F.O.B. 
prices  charged  to  unrelated  customers  in 
the  home  market.  We  made  deductions, 
where  appropriate,  for  discounts  and 
rebates.  We  also  made  deductions, 
where  appropriate,  for  inland  freight. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Pursuant  to  19  CFR  353.56(a)(1)  and 
19  CFR  353.56(a)(2),  we  made 


circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  bank 
charges  and  credit  expenses,  adjusted  as 
described  above. 

Currency  Conversion 

Because  certified  exchange  rates  from 
the  Federal  Reserve  were  not  available, 
we  made  currency  conversions  based  on 
the  official  monthly  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  International  Monetary 
Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
the  respondent  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  sales  information. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  WSSP  from  Malaysia.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  a  history  of  dumping, 
petitioners  have  argued  that  the 
existence  of  U.S.  antidumping  orders  on 
WSSP  from  Taiwan  and  Korea  is 
sufficient  for  the  Department  to  find  a 
history  of  dumping  in  this  case. 
However,  the  Department's  practice  in 
this  area  is  to  consider  only  those  orders 
on  subject  merchandise  from  die 
country  under  investigation  as  sufficient 
evidence  of  a  history  of  dumping. 
Consequently,  because  there  have  been 
no  antidumping  orders  on  WSSP  from 
Malaysia,  we  find  no  history  of 
dumping. 

In  determining  whether  any  importer 
had  knowledge  of  dumping,  we 
normally  consider  margins  of  25  percent 
or  more  sufficient  to  impute  knowledge 
of  dumping  under  section  735(e)(1)(A) 
of  the  Act  when  USP  is  based  on 
purchase  price.  Because  the  final 
dumping  margin  for  KT  is  less  than  25 


Eercent.  we  do  not  impute  importer 
nowledge  of  sales  at  less  than  fair 
value,  under  section  735(a)(3)(A)(ii)  of 
the  Act.  Since  the  criteria  necessary  to 
find  the  existence  of  critical 
circumstances  under  section 
735(a)(3)(A)  are  not  present,  we  do  not 
need  to  determine  whether  imports  of 
subject  merchandise  have  been  massive 
over  a  relatively  short  period,  in 
accordance  with  section  735(a)(3)(B)  of 
the  Act. 

Accordingly,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  WSSP  from 
Malaysia. 

Interested  Party  Comments 

Comment  1:  Petitioners  argue  that  KT 
was  unable  to  substantiate  its  cost  data 
at  verification.  As  a  result,  petitioners 
contend  that  these  data  are  unusable 
and  the  Department  is  required  to  reject 
KT's  cost  data  completely  and  base  the 
final  determination  on  BIA.  Petitioners 
maintain  that,  under  the  statute  and  the 
Department's  regulations,  the 
Department  must  use  BIA  to  set 
antidumping  duty  margins  whenever  a 
respondent  "refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation"  (see,  section  776(b)  of  the 
Act).  Petitioners  further  assert  that  the 
Department  must  also  use  BLA  if  it  is 
"unable  to  verify  the  accuracy  of  the 
information  submitted  '  by  a  respondent 
(see.  section  776(c)  of  the  Act). 

According  to  petitioners,  the 
problems  that  the  Department 
discovered  during  verification  are 
significant  and  pervasive.  (See, 
Comment  2  through  Comment  8  for  the 
specific  issues  raised  by  petitioners.) 
Petitioners  contend  that,  because  of  the 
serious  nature  of  the  deficiencies  in 
KT's  cost  data,  the  Department  cannot, 
and  should  not,  develop  an  alternative 
basis  for  constructing  KT's  production 
costs.  Rather,  petitioners  argue  that  the 
Department  should  resort  to  total  BLA. 
In  selecting  the  BLA  rate,  petitioners 
assert  that  the  Department  should  use 
the  highest  rate  possible,  which  is  the 
highest  margin  contained  in  the 
petition. 

KT  argues  that  the  Department  is 
authorized  to  use  BLA  if  a  party  "refuses 
or  is  unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required."  or  if  a  party 
"significantly  impedes  an 
investigation."  KT  asserts  that,  in  order 
for  these  condit'ons  to  be  satisfied,  the 
Department  must  have  requested  the 
information  and  the  respondent  must 
have  either  failed  to  supply  the 
information  or  have  been  unable  to 
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comply  with  the  request.  Furthermore, 
KT  argues  that,  even  where  the 
Department  has  requested  information, 
it  is  not  authorized  to  use  BIA  unless  it 
has  provided  respondent  with  a  warning 
and  an  opportunity  to  correct  any 
deficiencies.  KT  asserts  that,  since  it  (1) 
provided  all  of  the  information 
requested  by  the  Department,  (2)  in  no 
way  impeded  this  investigation,  and  (3) 
did  not  have  an  opportunity  to  correct 
perceived  deficiencies,  there  is  no  basis 
for  the  Department  to  resort  to  any  form 
of  BIA. 

KT  claims  that  if  the  Department 
determines  that  it  is  appropriate  to  use 
BIA  for  purposes  of  the  final 
determination,  it  should  use  a  non- 
punitive,  partial  BIA,  to  reallocate  KT's 
fabrication  costs.  (See,  Comment  3, 
below.)  According  to  KT.  since  KT  has 
fully  cooperated  with  the  Department 
throughout  this  investigation,  there  is 
no  reason  for  the  Department  to 
completely  disregard  KT's  entire  cost 
submission. 

DOC  Position:  We  agree  with  KT.  The 
Department  has  determined  that  KT 
reported  the  majority  of  its  production 
cost  with  no  material  problems.  (See, 
cost  verification  report,  dated  December 
9, 1993.)  Because  we  have  determined 
the  KT's  cost  submission  is  reliable, 
there  is  no  reason  to  completely 
disregard  KT's  entire  cost  submission. 
[See,  comments  below  for  a  discussion 
regarding  sp)eeific  issues  of  validity.) 

Comment  2:  KT  contends  that  the 
Department  should  accept  the  material 
costs  reported  in  its  September  13, 1993, 
response.  KT  argues  that  the  Department 
verified  that  KT  accurately  reported  in 
this  response  its  actual  production 
quantities  and  actual  material  costs 
inciured  during  the  POL  According  to 
KT,  since  the  submitted  product- 
specific  material  costs  are  the  result  of 
actual  material  expenses  divided  by 
actual  production  quantities,  there  is  no 
basis  for  suspecting  that  the  reported 
per  unit  material  costs  are  incorrect.  KT 
also  maintains  that  its  calculation  of 
steel  coil  costs  on  a  grade-by-grade  basis 
is  appropriate  because  the  cost  of  the 
cr  i!  did  not  vary  based  on  gauge. 

Additionally,  KT  maintains  that, 
contrary  to  petitioners'  assertions, 
product-specific  material  costs  reported 
in  its  September  13  submission  are 
different  from  product-specific  material 
costs  reported  in  its  October  25 
submission  for  a  legitimate  reason — 
because  the  methodologies  used  in  each 
submission  were  different. 

Finally,  KT  notes  that  although  the 
weighted-average  material  expenses 
decreased  slightly  between  the 
September  and  October  responses,  the 
percentage  of  the  five  most  frequently 


sold  home-market  products  that  were 
sold  at  prices  below  the  cost  of 
production  remained  exactly  the  same, 
regardless  of  which  response's  material 
costs  are  used.  Thus,  KT  maintains  that 
the  difference  between  the  two 
submissions  in  material  expenses  does 
not  materially  affect  the  margin 
calculation. 

According  to  petitioners,  since  KT  did 
not  submit  actual  costs  on  a  product- 
specific  basis,  acceptance  of  its  cost  data 
would  be  improper  and  inconsistent 
with  the  Department's  normal  practice. 
Thus,  petitioners  contend  that  KT's  cost 
submission  should  be  rejected. 

Moreover,  petitioners  claim  that  the 
calculation  methodologies  used  to 
prepare  KT's  Septeml)er  and  October 
responses  were  virtually  identical. 
According  to  petitioners,  for  both  the 
September  and  October  responses,  KT 
calculated  its  material  costs  by 
multiplying  the  average  per-kilogram 
material  cost  by  the  nominal  weight  of 
the  pip)e.  Petitioners  assert  that  the 
nominal  weights  used  for  these 
calculations  were  identical  because  KT 
stated  that  the  nominal  weight  of  the 
pipe  was  determined  according  to 
ASTM  A-312  specifications.  Thus, 
petitioners  contend  that  differences  in 
the  materials  costs  could  only  arise  if 
KT  used  different  average  per  kilogram 
materials  costs  for  its  September  and 
October  responses.  Petitioners  maintain 
that  these  per  kilogram  materials  costs 
are  different  for  no  apparent  reason  and 
are  therefore  suspect. 

Petitioners  contend  that  KT  is 
incorrect  in  its  assertion  that  the 
difference  in  the  material  costs  reported 
in  the  two  cost  responses  is  immaterial 
to  whether  home  market  sales  were 
made  at  prices  below  KT's  cost  of 
production.  According  to  petitioners, 
KT's  analysis  mistakenly  assumes  that 
the  understatement  of  its  costs  can  be 
corrected  by  merely  using  the  costs  in 
KT's  unverified  October  response. 
Consequently,  petitioners  argue  that  the 
Department  should  reject  both  of  KT's 
cost  responses  and  use  BIA  to  establish 
KT's  final  dumping  margin. 

ZXX:  Position:  We  agree  with  KT.  The 
Department  verified  that  KT  accurately 
reported  its  actual  material  expenses 
incurred  during  the  POI.  Although  the 
Department  noted  at  verification  that  KT 
did  not  break  out  material  costs  between 
specific  dimensions  of  pipe  within  a 
particular  grade  for  the  verified 
submission,  the  record  indicates  that  the 
company  incurred  the  same  per 
kilogram  cost  for  differing  gauges  of  coil 
within  a  particular  grade  of  steel. 

We  find  that  a  comparison  of  the 
methodologies  used  in  September  and 
October  responses  is  irrelevant  because 


we  only  verified  the  methodology  used 
in  the  September  response.  Prior  to 
verification,  we  determined  that  the 
costs  contained  in  the  October 
submission  were  not  adequately 
product-specific  to  meet  the 
Department's  requirements;  therefore, 
we  informed  KT  that  we  would  not 
verify  the  COM  portion  of  that  response. 
Rather,  the  Department  verified  the 
material  costs  used  in  the  September 
submission. 

Because  the  methodologies  used  to 
compile  the  data  in  the  two  submissions 
were  different,  the  costs  reported  in  the 
submissions  also  differed.  Therefore,  the 
fact  that  the  September  data  differed 
from  the  October  data  does  not  provide 
sufficient  grounds  to  reject  these  costs. 
Because  we  verified  the  reasonableness 
of  the  September  costs,  we  have 
accepted  them  for  purposes  of  the  final 
determination. 

Comment  3:  Petitioners  argue  that  the 
Department  should  reject  the  cost  of 
production  data  contained  in  KT's 
original  cost  submission  because  the 
Department  was  unable  to  verify  the 
reported  fabrication  costs.  Specifically: 
(1)  The  fabrication  costs  reported  by  KT 
in  its  September  13, 1993,  submission 
were  allocated  to  cost  centers  based  on 
budgeted  usage  rates  which  could  not  be 
reconciled  to  KT's  actual  POI 
experience;  (2)  KTs  methodology  of 
allocating  fabrication  costs  between 
industrial  and  ornamental  pipe  yields  a 
result  which  is  inconsistent  with  its 
reported  production  process  steps;  and 
(3)  total  manufacturing  costs  for 
industrial  pipe  were  allocated  to  each 
subject  product  based  on  the  weight  of 
production  rather  than  machine  time. 

Petitioners  note  that,  to  the  extent  the 
Department  resorted  to  weight-based 
allocations  in  a  previous  case  involving 
WSSP  (see.  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipe  from  Taiwan  (58  FR 
53705,  November  12,  1992)  (WSSP  from 
Taiwan)),  that  case  represents  an 
aberration  from  the  Department's  usual 
practice  and  is  clearly  distinguishable 
from  the  facts  in  the  present  case. 
Petitioners  maintain  that  in  WSSP  from 
Taiwan  the  Department  accepted  the 
Taiwanese  respondent's  allocation 
because  it  concluded  that  the  allocation 
"did  not  materially  affect  the  cost 
calculation  because  labor  and  overhead 
represented  a  small  part  of  total  cost  of 
production."  In  this  case,  however, 
petitioners  contend  that  KT's  submitted 
data  demonstrate  that  fabrication  costs 
can  hardly  be  considered  immaterial  in 
relation  to  the  submitted  total  cost  of 
production. 

Thus,  petitioners  contend  that  KT's 
reliance  on  WSSP  from  Taiwan  as  a 
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basis  for  claiming  that  weight-based 
allocations  are  acceptable  is  misplaced. 
Alternatively,  j)etitioners  assert  that  the 
Department  accepts  allocation 
methodologies  based  on  weight  only 
when  a  respondent  affirmatively  shows 
that  such  allocations  make  sense  in  light 
of  the  specific  fabrication  process  for  the 
product  under  investigation  and  when 
allocations  based  on  machine  time 
cannot  be  performed.  According  to 
petitioners,  neither  criterion  has  been 
satisfied  by  KT,  and  thus  the 
Department  should  reject  KT's  weight- 
based  allocations  in  favor  of  BIA. 

KT  disagrees,  claiming  that  the  cost 
verification  report  clearly  indicates  that 
KT  accurately  reported  all  direct  labor 
and  factory  overhead  expenses  incurred 
during  the  POI.  Thus,  KT  contends  that 
petitioners'  claim  that  the  Department 
was  unable  to  verify  KT's  fabrication 
costs  should  be  dismissed  out  of  hand. 

KT  states  that  it  allocated  fabrication 
costs  between  industrial  and  ornamental 
pipe  production  based  on  the  actual 
staffing  for  factory  laborers,  the  actual 
usage  of  production  equipment,  the 
company's  actual  production  experience 
and.  for  variable  overhead  expenses, 
budgeted  usage  rates.  According  to  KT. 
the  difference  between  fabrication 
expenses  per  kilogram  for  industrial  and 
ornamental  pipe  reflects  the  fact  that  KT 
produces  more  industrial  pipe  than 
ornamental  pipe. 

Additionally,  KT  claims  that  the 
Department  should  accept  its 
submission  methodology  of  allocating 
fabrication  costs  on  the  basis  of  weight 
for  three  reasons.  First,  the  methodology 
conforms  with  the  way  in  which  KT 
calculates  the  cost  of  goods  sold  in  the 
normal  course  of  business,  and  there  is 
no  evidence  on  the  record  that 
allocating  fabrication  expenses  on  the 
basis  of  weight  is  in  fact  distortive. 
Second,  during  the  POI.  KT  did  not 
track  the  information  needed  to  allocate 
fabrication  costs  on  the  basis  of  machine 
time.  Third,  the  Department  has 
accepted  weight-based  allocations  of 
these  costs  in  past  cases  involving 
stainless  steel  pipe.  Accordingly,  KT 
argues  that  the  Department  should 
accept  its  allocation  of  fabrication 
expenses  for  purposes  of  the  final 
determination. 

DOC  Position:  At  verification,  we 
determined  that  KT  accurately  reported 
its  aggregate  fabrication  costs  during  the 
POI.  Therefore,  we  disagree  with 
petitioners  that  KT's  fabrication  costs 
should  be  dismissed  for  purposes  of  the 
final  determination. 

In  cases  where  machinery  or 
processes  were  dedicated  to  the 
production  of  specific  product  typ>es 
(e.g..  WSSP).  Ki"  assigned  costs  directly 


to  these  products  without  allocation. 
For  example.  KT  assigned  depreciation 
expenses  on  machinery  dedicated  to  the 
production  of  WSSP  directly  to  WSSP. 
Only  in  cases  where  KT  incurred 
fabrication  costs  common  to  the 
production  of  both  subject  and  non- 
subject  merchandise  did  KT  allocate 
these  costs. 

We  recognize  that  KT's  basis  for  the 
allocation  of  these  costs  to  the  subject 
merchandise  used  budgeted  estimates 
which  KT  was  unable  to  reconcile  to  its 
actual  production  experience  during  the 
POI.  However,  we  found  at  verification 
that  KT  did  not  maintain  the  level  of 
detailed  records  in  its  normal 
accounting  system  that  permitted  such  a 
reconciliation.  Moreover,  the 
Department  determined  that  these 
estimates  are  reasonable  based  on  visual 
inspection  of  the  production  process 
and  analysis  of  KT's  documentation. 
Contrary  to  petitioners'  assertions, 
during  Uie  POI  KT  did  not  maintain  its 
records  at  a  sufficient  level  of  detail  to 
perform  a  more  product-specific 
allocation  (e.g.,  records  of  machine  time, 
etc.).  Accordingly,  we  find  that  KT's 
allocation  methodology  is  reasonable,  in 
light  of  the  specific  circumstances  of 
this  case.  Thus,  we  have  accepted  the 
use  of  KT's  methodology  in  this  case  for 
purposes  of  the  final  determination. 

Comment  4:  Petitioners  argue  that  KT 
calculated  its  production  costs  on  the 
basis  of  theoretical  production  weights 
that  overstate  the  weight  of  finished 
production,  thus  artificially  lowering  its 
submitted  per  unit  production  costs. 
Therefore,  petitioners  contend  that  the 
cost  data  in  KT's  September  13,  1993. 
submission  is  unusable  and  should  he 
rejected  by  the  Department. 

KT  contends  that  the  use  of 
theoretical  weights  does  not  affect  the 
accuracy  of  its  submitted  production 
costs.  According  to  KT,  since  KT  used 
the  same  conversion  factor  for  its 
calculation  to  convert  (1)  pipe 
production  stated  in  feet  to  production 
stated  in  kilograms,  and  (2)  production 
cost  per  kilogram  to  a  productioa  cost 
per  foot,  the  conversion  factors  are 
uniformly  over-  or  under-stated  by  the 
same  amount. 

DOC  Position:  We  agree  with  KT.  KT's 
calculation  of  theoretical  production 
weights  overstates  the  actual  weight  of 
production  during  the  POI.  However,  as 
information  on  the  record  indicates,  this 
same  theoretical  production  weight  was 
used  to  convert  the  production  costs 
from  a  per  kilogram  cost  to  a  per  foot 
cost.  Thus,  the  efiect  of  overstating  the 
weight  of  production  is  offset  by  the  use 
of  the  same  formula  in  converting  the 
per  kilogram  cost  back  to  a  per  foot  cost. 


Accordingly,  no  adjustment  is  deemed 
necessary. 

Comment  5:  KT  contends  that  it 
properly  reported  all  expenses 
associated  with  management  and 
financial  services  provided  to  KT  by  its 
parent  as  part  of  its  submitted  G&A.  KT 
states  that  fees  for  these  services  are 
charged  directly  to  KT  and  are  reflected 
in  the  management  fee  amount  KT's 
parent  company  received  from  its 
subsidiaries  in  FY  1993.  According  to 
KT.  because  all  management  fees  that 
are  properly  allocable  to  KT  are  already 
charged  directly  to  the  company,  there 
is  no  basis  for  charging  any  additional 
amount  to  KT. 

Petitioners  contend  that  KT 
understated  its  submitted  G&A  by  not 
including  a  portion  of  its  parent 
company's  expenses  incurred  during 
1992.  Petitioners  argue  that,  since  KT's 
parent  is  principally  an  investment 
holding  company,  all  G&A  incurred  by 
the  parent  directly  relate  to  its 
investment  holdings.  Petitioners 
maintain  that  KT's  claim  that  all 
management  fees  and  financial  services 
provided  by  its  parent  company  to  KT 
are  accounted  for  in  its  submission  is 
unverified  and  unsupported.  According 
to  petitioners,  the  Department  has  no 
way  of  knowing  if  K'T's  management 
fees  were  correctly  calculated  and 
reported.  Additionally,  petitioners  claim 
that  the  Department  should  increase 
KT's  submitted  G&A  by  the  omitted 
amortization  of  pre-operating  expenses 
as  noted  at  verification. 

DOC  Position:  We  agree  with 
petitioners.  In  cases  where  a  parent 
company  is  an  investment  holding 
company,  it  is  the  Department's  practice 
to  allocate  a  portion  of  G&A  expenses 
incurred  by  the  parent  company  to  the 
respondent  under  the  theory  that  the 
parent's  G&A  expenses  are  incurred  on 
behalf  of  the  parent's  investment 
holdings.  (See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Venezuela  (58  FR 
27524,  May  10,  1993).)  Since  there  is  no 
verified  information  on  the  record  to 
support  KT's  claim  that  all  G&A 
expenses  incurred  by  KT's  parent  for  the 
benefit  of  KT  were  already  charged  to 
KT  and  included  in  the  submitted  G&A 
calculation,  we  adjusted  KT's  G&A  to 
include  a  proportional  amount  of  its 
parent's  administrative  costs  based  on 
KT's  parent's  stock  ownership  of  KT. 
Additionally,  we  revised  KT's  G&A 
expense  computation  to  include  the 
omitted  amortization  of  pre-operating 
expenses  as  recorded  on  the  company's 
financial  statements,  as  well  as  to 
correct  for  a  clerical  error  found  at 
verification. 
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Comment  6:  Petitioners  claim  that  the 
production  yields  reported  by  KT  are 
inaccurate  and  unrealistic  and  cannot  be 
relied  upon  by  the  Dep>artnient  for  its 
final  determination. 

KT  argues  that  production  yields  are 
irrelevant  because  the  costs  used  for  the 
final  determination  are  KT's  actual 
material  expenses,  not  standard  costs. 
Thus.  KT  maintains  that  whether  or  not 
the  production  yield  used  under  the 
standard  cost  system  is  accurate  is 
irrelevant  to  the  Department's  analysis. 

DOC  Position:  The  apparent 
unrealistic  production  yields  appear  to 
be  generated  from  KTs  usage  of 
theoretical  production  weights.  Since 
this  same  theoretical  weight  was  used  to 
convert  production  costs  from  a  unit  of 
weight  basisSQ_a  uait  of  jfflgth  basis,  the 
effect  of  the  apparent  unre^istic  yield 
rate  is  offset  (See.  Comment  4,  above.) 
Therefore,  no  adjustment  was  deemed 
necessary  for  the  final  determination. 

Comment  7.  Petitioners  contend  that 
the  stainless  steel  coil  costs  KT  used  in 
its  original  response  were  not  consistent 
with  information  on  the  coil  invoices 
obtained  by  the  Department  at 
verification  and,  moreover,  were 
inconsistent  with  the  coil  costs  reported 
by  KT  in  its  second  cost  questionnaire 
response.  Petitioners  argue  that  the 
Department,  therefore,  should  reject  the 
stainless  steel  coil  costs  reported  by  KT. 

KT  argues  that  petitioners'  claim  that 
KT  reported  inconsistent  stainless  steel 
costs  is  incorrect.  KT  asserts  that 
petitioners  are  basing  this  claim  on  a 
comparison  of  non-comparable  figures. 
Specifically.  KT  states  that  the  figures 
taken  from  Exhibit  16  of  its  original  cost 
response  are  net  of  all  adjustments  for 
work  in  process,  exchange  gains,  and 
scrap  expense  and  revenue,  whereas  the 
figures  in  the  second  response  include 
these  expenses. 

DOC  Position:  We  disagree  with 
petitioners.  The  Department  verified  the 
accuracy  of  the  coil  costs  contained  only 
in  the  first  submission.  (See,  the  "Case 
History"  section  of  this  notice  for 
further  discussion.)  Thus,  any 
differences  between  the  first  and  second 
responses  are  irrelevant.  Moreover,  it  is 
not  relevant  that  the  weighted-average 
material  costs  reported  in  the  first 
submission  differ  from  selected  invoices 
included  as  exhibits  to  the  cost 
verification  report.  Specifically,  the 
weighted-average  prices  are  based  on 
the  entire  population  of  invoices  which 
comprise  KT's  raw  material  requisition 
values,  while  the  invoices  included  as 
verification  exhibits  are  only  a  selected 
portion  of  them.  To  the  extent  that  the 
individual  values  are  not  identical,  they 
should  differ  from  the  average  value. 


Comment  8:  Petitioners  argue  that  the 
exhibits  to  the  cost  verification  ref>ort 
demonstrate  that  an  exchange  rate  gain 
claimed  by  KT  as  an  offset  to  foreign 
exchange  losses  does  not  relate  to  the 
merchandise  under  investigation  and, 
accordingly,  should  not  be  included  in 
KT's  submitted  cost  of  manufacturing. 

DOC  Position:  We  agree.  Accordingly, 
we  have  not  allowed  an  offset  for  this 
gain  for  purposes  of  the  final 
determination. 

Comment  9:  Petitioners  contend  that 
the  Department  cannot  rely  on  KT's 
second  cost  submission  because  it 
contains  unverified  data.  Thus, 
petitioners  maintain  that  the 
Department's  conclusion  in  the  cost 
verification  report  that  material  costs  in 
the  first  submission  are  lower  than 
material  costs  reported  in  the  second 
cost  submission  does  not,  and  should 
not,  lend  any  credibility  to  the  data  in 
the  first  submission.  According  to 
petitioners,  both  submissions  are  flawed 
and  should  be  rejected  in  their  entirety. 

DOC  Position:  We  agree  with 
petitioners  that  the  material  cost  data 
contained  in  KTs  second  submission 
was  not  verified  and  should  not  be 
relied  upon  by  the  Department. 
Therefore,  no  conclusions  were  drawn 
as  a  result  of  comparing  material  costs 
contained  in  both  the  first  and  second 
submissions. 

Comment  10:  KT  argues  that  the 
Department  should  accept  its  reported 
value  for  work  in  process.  KT  asserts 
that,  although  its  opening  and  closing 
work  in  process  for  the  POI  are  valued 
at  standard  cost,  without  any 
adjustment  for  the  variance  during  the 
period,  it  is  mathematically  impossible 
for  this  to  result  in  an  understatement 
of  KTs  costs  because  KT  had  a  negative 
variance  for  FY  1993. 

DOC  Position:  We  agree.  Since  KT  had 
a  negative  variance  during  the  relevant 
periods,  the  effect  of  valuing  work-in- 
process  at  standard  cost  would  be  to 
overstate  its  costs.  Therefore,  no 
adjustment  is  deemed  necessary. 

Comment  1 1 :  KT  reported  an  average 
home  market  packing  labor  expense  for 
the  POI  based  on  the  packing  labor 
expenses  incurred  during  each  month  of 
the  period.  Petitioners  contend  that  the 
Department  should  use  the  monthly 
packing  labor  expenses  in  calculating 
KT's  home  market  packing  expenses 
instead  of  the  POI  average.  Petitioners 
assert  that  the  Department's 
longstanding  policy  is  to  use  data  that 
are  as  sales-specific  as  possible. 
According  to  petitioners,  in  this  case  the 
most  specific  data  available  are  the 
monthly  costs. 

KT  argues  that  using  monthly  packing 
labor  costs  would  distort  KT's  per  unit 


packing  expenses.  KT  maintains  that  it 
is  appropriate  to  spread  packing  labor 
expenses  over  the  sales  quantities 
during  the  entire  six-month  POI  because 
of  fluctuations  in  monthly  sales 
volumes.  KT  asserts  that  this 
methodology  yields  a  more 
representative  per  unit  expense  for  the 
POI  because  packing  labor  is  a  fixed 
cost. 

DOC  Position:  We  agree  with  KT. 
Normally,  the  Department  prefers 
respondents  to  report  transaction- 
specific  expenses  under  the  theory  that 
individual  prices  are  set  to  cover 
individual  [i.e.,  transaction-specific) 
costs.  In  this  case,  however,  the  costs 
are  not  transaction-specific.  Moreover, 
because  KT's  packing  labor  expyenses  are 
fixed,  they  do  not  vary  by  sales  volume. 
Therefore,  fluctuations  in  the  monthly 
sales  volumes  create  differences  in  the 
monthly  average  expense  amounts. 
Because  these  fluctuations  in  sales 
expenses  are  not  translated  into  changes 
in  the  pier  unit  prices,  they  distort  the 
margin  calculation.  We  agree  with  KT 
that  using  the  POI-average  minimizes 
the  effect  of  these  fiuctuations. 

Therefore,  we  find  that  the  POI 
average  is  more  representative  of  KTs 
per  unit  packing  labor  costs. 
Accordingly,  we  have  accepted  this 
average  for  purposes  of  the  final 
determination. 

Comment  12:  KT  argues  that  the 
Department  should  affirm  its 
preliminary  determination  that  critical 
circumstances  do  not  exist  with  respect 
to  KT's  exports  of  subject  merchandise 
to  the  United  States.  KT  maintains  that 
there  is  no  history  of  dumping  of  subject 
merchandise  imported  from  Malaysia. 
In  addition,  KT  claims  that  its  exports 
were  not  massive. 

DOC  Position:  We  agree.  See,  the 
Critical  Circumstances  section  of  this 
notice  for  further  discussion. 

Comment  13:  Both  KT  and  petitioners 
contend  that  the  Depwrtment  should 
calculate  KT's  short-term  interest  rate 
on  U.S.  dollar-denominated  loans  using 
the  interest  expenses  incurred  and  the 
principal  outstanding  denominated  in 
U.S.  dollars  rather  than  U.S.  dollar- 
amounts  converted  to  Malaysian 
Ringitts.  KT  notes  that  calculating  the 
interest  rate  in  this  way  eliminates  from 
the  calculation  the  effect  of  exchange 
rate  fluctuations. 

DOC  Position:  We  agree.  At 
verification,  we  noted  that  KT  had 
calculated  its  U.S.  interest  rate  by 
converting  U.S.  dollar-denominated 
loans  and  interest  payments  to 
Malaysian  Ringitts.  We  recalculated  its 
interest  rate  based  on  the  original 
currency  of  the  loans  and  the  interest 
payments  {i.e.,  U.S.  dollars)  and  used 
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this  revised  rate  in  our  U.S.  credit 
calculation. 

Comment  1 4:  Respondent  argues  that 
the  Department  should  calculate  IGT's 
U.S.  credit  period  using  the  date  of 
invoice,  rather  than  date  of  shipment 
from  the  factory.  Respondent  states  that 
the  invoice  date  is  same  as  the  bill  of 
lading  date  and  is  the  date  on  which  the 
merchandise  is  shipped  from  Malaysia. 
Respondent  adds  that  because  the  bill  of 
lading  date  is  the  date  on  which  the 
merchandise  leaves  KTs  possession,  the 
Department  would  be  overstating  KT's 
credit  expenses  ibr  its  U.S.  sales  if  it 
used  an  earlier  date.  However,  KT 
contends  that,  should  the  Department 
find  it  necessary  to  use  shipment  dates, 
the  Department  should  use  the 
shipment  dates  in  its  October  29,  1993, 
submission.  KT  notes  that  these  data 
were  verified  by  the  Department 

Petitioners  argue  that  KTs  proposed 
methodology  of  using  bill  of  lading  date 
in  its  U.S.  credit  calculation  should  not 
be  used  by  the  Department  in  the  final 
determination.  Petitioners  assert  that 
this  methodology  is  contrary  to  the 
Department's  longstanding  policy  as 
stated  in  the  Preliminary  Determination 
of  Sale  at  Less  than  Fair  Value:  WeWed 
Stainless  Steel  Pipe  from  Malaysia,  58 
FR  47.120  (September  7,  1993). 
Petitioners  maintain  that  the 
Department  should  use  the  shipment 
dates  submitted  by  KT  on  October  29. 
1993- 

DOC  Position:  We  agree  with 
petitioners.  As  stated  in  our  preliminary 
determination,  it  is  the  Department's 
practice  to  calculate  credit  expenses 
using  the  period  between  shipment  of 
the  merchandise  from  the  factory  and 
payment.  (See,  e.g.,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  From  Venezuela,  58  FR 
27522  (May  10. 1993)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  From 
the  United  Kingdom.  58  FR  6207 
(January  27,  1993).)  Moreover,  we  note 
that  using  the  date  of  shipment  from  the 
factory  does  not  overstate  KT's  V^. 
credit  expense  because,  contrary  to  KTs 
assertion.  KTs  factory  shipment  date 
generally  follows  the  date  of  invoicing. 

Comment  15:  Petitioners  argue  that 
the  Department  should  not  make  a 
difference  in  merchandise  (difmer) 
adjustment  in  any  instance  where  such 
an  adjustment  would  lower  KTs  FMV. 
Petitioners  base  their  argument  on  the 
fact  that  the  difmer  adjustments  are 
based  on  KT's  cost  data  which 
petitioners  claim  is  unreliable. 

Re^Ksndent  maintains  that  the 
Department  should  make  difraer 


adjustments  in  cases  where  sales  of  non- 
identical  merchandise  are  compared. 

ZXXT  Position:  We  agree  with 
respondent.  Because  the  Department  has 
relied  on  KT's  COP  data,  we  have  used 
this  data  to  make  our  difmer 
adjustments. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  WSSP  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  7, 
1993,  the  date  of  publication  of  our 
affirmative  p.-eliminary  determination 
in  the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  USP  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 
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rrc  Notificatioa 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITQ  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  45  days. 

Notificatian  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  deitorminetion  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  )anuary  21. 19M. 

foaq>h  A.  ^letnni. 

Acting  Asastant  Secretary  for  laryort 
A  dministration. 

IFR  Doc  94-1967  Filed  1-27-94:  8:45  am] 

WLUNO  coocasM-ss-r 


Export  Tnde  Certificste  of  Review 
ACnON:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  "This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

F0«  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-fi-ee  number. 
SUPPLEMEMTARY  INFORMATK5N:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  fttnn  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  IS  CFR  325.6(a)  require  the 
Secretan,-  to  publish  a  notice  in  the 
Federal  Register  identif>'ing  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comnents 

Interested  parties  may  submit  viritten 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  room  1800H. 
Washington.  E)C  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  imder  the  Freedom  of 
Information  Act  (5  U.S.C  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
00001."  A  summary  of  the  apphcation 
follows. 

Summary  of  Ifae  Applicatioa 

Applicant:  Northeast  Florida  Export 
Tradii^  Company,  Inc.,  Post  Office  Box 
28136,  Jacksonville,  Florida  32226, 
Contact:  Joseph  Strain,  Founder  ft 
President.  Telephone:  (904)  346-S43S. 

Application  No.:  94-00001. 

Date  Deemed  Submitted:  Januarr  i4, 
1994. 
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Members  (in  addition  to  applicant): 
one. 

Northeast  Florida  Export  Trading 
ompany.  Inc.  seeks  a  Certificate  to 
3ver  the  following  specific  Export 
rade.  Export  Markets,  and  Export 
rade  Activities  and  Methods  of 
perations. 

xport  Trade 

Products 

All  products. 

Services 

All  ser.'ices. 

Export  Trade  Facilitation  Services  (as 
hey  Relate  to  the  Export  of  Products 
id  Services) 

All  export  trade  facilitation  services 
!  connection  with  the  export  of 
roducts  and  Services,  including 
insulting,  international  market 
isearch,  advertising,  marketing, 
isurance.  product  research  and  design, 
tgal  assistance,  transportation,  trade 
acumentation.  freight  forwarding, 
jmmunication  and  processing  of 
ireign  orders,  warehousing,  foreign 
tchange  and  financing. 

xport  Markets 

The  Export  Markets  include  all  parts 
Fthe  world  except  the  United  States 
he  fifty  states  of  the  United  States,  the 
istrict  of  Columbia,  the 
orr.monwealth  of  Puerto  Rico,  the 
irgin  Islands,  American  Samoa,  Guam, 
le  Commonwealth  of  the  Northern 
[ariana  Islands,  and  the  Trust  Territory 
Fthe  Pacific  Islands)  and  the  Republic 
F  South  Africa. 

\port  Trade  Activities  and  Methods  of 
Operation 

Northeast  Florida  Export  Trading 
ompany,  Inc.  may: 

1.  Require  that  exporters  using  its 
xport  Trade  Facilitation  Services  sign 
<clusive  dealing  contracts  allowing 
ortheast  Florida  Export  Trading 
ompany,  Inc.  to  be  their  sole  Export 
itennediary  for  sales  to  specified 
larkets. 

2.  Require  exporters  using  its  Export 
rade  Facilitation  Services  to  export 
irough  the  Jacksonville  Port  Authority 
viation  and  Marine  Facilities. 

3.  Sign  exclusive  distributorship 
^reements  with  other  Export 
itermediaries  that  prohibit  such  other 
xport  Intermediaries  from  handling 
ampeting  Products  and  Services. 

4.  Sign  exclusive  arrangements  with 
s  clients  that  prohibit  Northeast 
lorida  Export  Trading  Company,  Inc. 
om  representing  competing 
3mpanies. 


Definitions 

"Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

Protection  Provided  by  Certificate 

This  Certificate  will  protect  the 
Northeast  Florida  Export  Trading 
Company,  Inc.  and  its  directors,  officers, 
and  employees  acting  on  its  behalf  from 
private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  Federal  and  State  antitru.st  laws 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
Terms  and  Conditions. 

Dated:  January-  21,  1994. 
Jude  Kearney, 

Deputy  Assistant  Secretary  for  Service 

Industries  and  Finance. 

|FR  Doc.  94-1773  Filed  1-27-94;  8:45  ami 
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Fordham  University,  etal.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Seciion  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  93-119.  Applicant: 
Fordham  University,  Bronx,  NY  10458. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  58  FR 
51618.  October  4, 1993.  Order  Date: 
June  24, 1993. 

Docket  Number:  93-131.  Applicant: 
University  of  Idaho,  Moscow,  ID  83844. 
Instrument:  Electron  Microscope,  Model 
JEM-2010.  Manu/acfurer;  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  58  FR 
59012.  November  5,  1993.  Order  Date: 
June  30, 1993. 

Docket  Number:  93-133.  Applicant: 
San  Francisco  State  University,  San 
Francisco,  CA  94132.  Instrument: 
Electron  Microscope.  Model  CM  120. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
58  FR  63924,  December  3,  1993.  Order 
Z)ofe.Junel5.  1993. 

Docket  Number:  93-135.  Applicant: 
Texas  Department  of  Health.  Austin,  TX 


78756.  Instrument:  Electron  Microscope, 
Model  H-7100.  Man u/orturer;  Nissei 
Sangyo,  Japan.  Intended  Use:  See  notice 
at  58  FR  63924,  December  3, 1993. 
Order  Date:  August  25, 1993. 

Docket  Number:  93-137.  Applicant: 
University  of  Virginia,  Charlottesville, 
VA  22908.  Instrument:  Electron 
Microscope,  Model  CM  200. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
58  FR  63924,  December  3,  1993.  Order 
Date:  March  30,  1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

jFR  Doc.  94-1968  Filed  1-27-94;  8:45  ami 
B<LUf4G  COOe  3S10-OS-F 


Minority  Business  Development 
Agency 

[Project  I.D.  No.  06-10-«4004-«1] 

Business  Development  Center 
Applications:  Little  Rock  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce 

ACTION:  Cancellation. 

SUMMARY:  The  above  solicitation  was 
previously  published  at  57  FR  60604  on 
Wednesday,  November  17, 1993.  This 
solicitation  has  been  cancelled. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  )anuary  24. 1994. 

Bobby  JeSerson, 

Acting  Regional  Director,  Dallas  Regional 

Office. 

|FR  Doc.  94-1882  Filed  1-27-94;  8:45  am] 
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rProtoet  LD.  No.  (M-10-M001-01] 

Business  Development  Center 
AppUcations:  Shreveport  MBOC 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Cancellation. 

SUMMARY:  The  above  solicitation  was 
previously  published  at  57  FR  60605  on 
Wednesday,  November  17. 1993.  This 
solicitation  has  been  cancelled. 

11. 800  Minority  Business  Develofxnent 

(Catalog  of  Federal  Domestic  Assistance) 
Dated:  January  24. 1994. 
Bobby  JeCEerion. 

Acting  Regional  Director.  Dallas  Regional 
Office. 

(FR  Doc.  94-1881  Filed  1-27-94;  8:45  am) 
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Natkmal  institute  of  Standards  and 
Technology 

[Docket  No.  920S3&-330S] 

RIN  0693-AA99 

Second  Solicitation  of  Comments  on 
Proposed  Federal  Information 
Processing  Standard  for  Standard 
Security  Lat>el  for  the  Government 
Open  Systems  Interconnection  Profile 

AGENCY:  National  Institute  of  Standlards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  revised  proposed 
Federal  Information  Processing 
Standard  (FIPS)  for  Standard  Security 
Label  for  the  Government  Open  Systems 
Interconnection  Profile.  This  proposed 
FIPS  was  originally  announctjd  in  the 
Federal  Register  (57  FR  37948)  on 
August  21. 1992. 

NIST  received  comments  from  28 
government  and  industry  organizations 
in  response  to  the  first  notice  on  the 
proposed  FIPS  for  Standard  Security 
Label  for  the  Government  Open  Systems 
Interconnection  Profile.  While  many  of 
the  comments  supported  the  proposed 
standard,  other  comments  particularly 
those  received  from  the  Department  of 
Defense,  recommended  changes  to 
broaden  the  scope  of  the  standard  and 
make  it  compatible  with  other 
government  efforts  to  develop  secure 
communications  processes. 

NIST  has  been  working  with  the 
Department  of  Defense  and  other 
organizations  to  revise  the  original 
proposal  and  to  develop  a  common 
standard  for  security  labels  that  will 
meet  the  needs  of  the  interested  parties. 

NIST  solicits  views  from  the  public, 
manufacturers,  and  Federal.  State  and 


local  government  users  on  this  revised 
proposed  standard  prior  to  submission 
to  the  Secretary  of  Commerce  for  review 
and  approval. 

The  revised  proposed  standard 
contains  two  sections:  (1)  An 
announcement  section,  which  pro\'ides 
information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  aspects  of  the  standard. 
Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  parties  may  obtain  copies  of 
the  specifications  section  from  the 
Standards  Processing  Coordinator 
(ADP).  National  Institute  of  Standards 
and  Technology,  Technology  Building, 
room  364,  Gaithersburg.  MD  20899, 
telephone  (301)  975-2816. 
DATES:  Comments  on  this  revised 
proposed  standard  must  be  received  on 
or  before  March  29,  1994. 
ADDRESSES:  Written  comments 
concerning  the  revised  proposed 
standard  should  be  sent  to:  Director, 
Computer  Systems  Laboratory,  ATTN: 
Revised  Proposed  FIPS  for  Standard 
Security  Label,  Technology  Building, 
room  B154.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Noel  Nazario,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899,  telephone 
(301)  975-2837. 

Dated:  January  24, 1994. 
Samuel  Kramer. 

Associate  Director. 

Federal  Information  Processing 
Standard  Publication  XXX 

Draft  1993  September  30  Draft 

Announcing  a  Standard  Security  Label 
for  the  Government  Open  Systems 
Interconnection  Profile 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 


Name  of  Standard:  Standard  Security 
Label  for  the  Government  Open  Systems 
Interconnection  Profile. 

Category  of  Standard:  Computer 
Security.  Security  L^>els 

Explanation:  This  standard  specifies 
the  security  label  for  the  U.S. 
Government  Open  Systems 
Interconnection  Profile  (GOSIP).  GOSIP 
security  labels  carry  information  used 
by  protocol  entities  to  determine  how  to 
handle  data  communicated  between 
open  s>'stems.  Information  on  a  security 
label  can  be  used  to  control  access, 
specify  protective  measures,  and 
determine  additional  handling 
restrictions  required  by  a 
communications  security  policy. 

This  standard  specifies  the  syntax  for 
the  labels  and  relies  on  a  Computer 
Security  Objects  Register  (CSOR)  to 
provide  the  semantics.  The  separation  of 
the  label  syntax  from  its  semantics 
enables  a  common  label  format  to 
support  multiple  security  policies  and 
facilitate  cross-domain  commimications. 

Given  the  inherent  differences  in 
layer  functionality  the  security  label 
defined  in  this  document  is  expressed 
both  as  an  abstract  label  syntax 
specification  for  the  OSI  Application 
Layer  and  an  encoding  optimized  for 
use  at  the  Network  Layer.  The 
Application  and  Network  Layers  are  the 
initial  targets  of  GOSIP  security. 

The  label  presented  here  defines 
security  tags  that  may  be  combined  into 
tag  sets  to  carry  security-related 
information.  Five  basic  security  tag 
types  allow  security  information  to  be 
represented  as  bit  maps,  attribute 
enumerations,  attribute  range  selections, 
hierarchical  security  levels,  or  as  user- 
defined  data. 

Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology. 

Cross  Index: 

Federal  Information  Resources 
Management  Regulations,  subpart 
201-20.303.  Standards,  and  subpart 
201-39.1002.  Federal  Standards. 
"Procedures  for  Regi.stering  Computer 
Security  Objects".  NISTIR  XXXX. 
September  1993. 
"U.S.  Gm'emment  Open  Systems 
Interconnection  Profile"  (GOSIP). 
FIPS  PUB  146-1.  April  1991. 
Scope:  This  standard  specifies  a 
security  label  for  GOSIP -com  plaint 
implementations.  It  includes  two  label 
specifications,  one  suitable  for  the  OSI 
Application  Layer,  and  the  other  for  the 
Network  Layer.  GOSIP  will  call  for  the 
use  of  this  standard  when  optional 
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lecurity  protocols  at  these  layers  require 
he  use  of  security  labels. 

Applicability:  The  sf)ecified  Standard 
Security  Label  (SSL)  applies  to  OSI 
:ommunications  systems  handling  U.S. 
Government  unclassified  but  sensitive 
lata.  The  SSL  shall  be  used  on  OSI 
:ystems  required  to  label  data  as 
ndicated  in  the  security  chapter  of 
X)SIP.  Although  this  standard  is 
ntended  for  use  on  systems  handling 
mclassified  information,  it  could  be 
idopted  by  the  appropriate  authorities 
or  use  on  systems  handling  classified 
nformation. 

The  SSL  may  be  used  by  OSI 
)rotocols  to  control  access,  specify 
)rotective  measures,  and  indicate 
landling  restrictions  required  by  a 
letwork  security  policy  as  registered  in 
I  Computer  Security  Objects  Register. 

Complying  implementations  snail  be 
:apable  of  transmitting,  receiving,  and 
»btaining  information  from  security 
abels  based  on  the  specifications  in  this 
locument. 

Specifications:  Federal  Information 
'recessing  Standard  (FTPS  xxx) 
>tandard  Security  Label  for  the 
k)vemment  Open  Systems 
nterconnection  Profile  (affixed). 

Implementation  Schedule:  This 
tandard  becomes  effective  six  months 
ifter  publication  of  a  notice  in  the 
'ederal  Register  of  its  approval  by  the 
>ecretary  of  Commerce. 

Waiver  Procedure:  Under  certain 
exceptional  circumstances,  the  heads  of 
'ederal  departments  and  agencies  may 
ipprove  waivers  to  Federal  Information 
'recessing  Standards  (FTPS).  The  head 
)f  such  agency  may  redelegate  such 
luthority  only  to  a  senior  official 
iesignated  pursuant  to  section  3506(b) 
)f  title  44,  United  States  Code.  Waiver 
hall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
idversely  affect  the  accomplishment  of 
he  mission  of  an  operator  of  a  Federal 
:omputer  system;  or 

b.  Compliance  with  a  standard  would 
;ause  a  major  adverse  financial  impact 
)n  the  operator  which  is  not  offset  by 
k)vemment-wide  savings. 

Agency  heads  may  act  upon  a  written 
vaiver  request  containing  the 
nformation  detailed  above.  Agency 
leads  may  also  act  without  a  written 
vaiver  request  when  they  determine 
hat  conditions  for  meeting  the  standard 
:annot  be  met.  Agency  heads  may 
ipprove  waivers  only  by  a  written 
lecision  which  explains  the  basis  on 
vhich  the  agency  head  made  the 
■equired  finding(s).  A  copy  of  each 
lecision,  with  procurement  sensitive  or 
;lassified  portions  clearly  identified, 
;hail  be  sent  to:  National  Institute  of 
standards  and  Technology;  ATTN:  FIPS 


Waiver  Decisions,  Technology  Building, 
room  B-154,  Gaithersubrg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  weiiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  of  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  United  States  Code  section 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  XX  (FIPS  PUB 
XX).  and  identify  the  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Prices  are  published  by  NTIS 
in  current  catalogs  and  other  issuances. 
Payment  may  be  made  by  check,  money 
order,  deposit  account  or  charged  to  a 
credit  card  accepted  by  NTIS. 

IFR  Doc.  94-1819  Filed  1-27-94;  8:45  am) 
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[Docket  No.  931103-3303] 
RIN  0693-AB12 

Proposed  Federal  Information 
Processing  Standard  Open  Document 
Architecture  Raster  Document 
Application  Profile 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  proposed  Federal 
Information  Processing  Standard  (FIPS) 
for  Open  Document  Architecture  (ODA) 
Raster  Document  Application  Profile 
(DAP).  This  proposed  standard  will 
enable  Federal  agencies  to  exercise  more 
effective  control  over  the  production. 


management,  and  use  of  Government's 
raster  graphics  applications. 

This  proposed  FTPS  will  adopt  the 
proposed  Draft  International  Standard 
Profile  (pDISP)  FOD112  Open 
Document  Architecture  (ODA) 
Document  Application  Profile  (DAP), 
"ODA  Raster  DAP,"  which  specifies  the 
use  of  a  subset  of  the  Open  Document 
Architecture  (ODA)  and  Interchange 
Format  Standard. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  state  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

The  proposed  standard  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  from  the  Standards 
Processing  Coordinator  (ADP),  National 
Institute  of  Standards  and  Technology, 
Technology  Building,  room  B-64, 
Gaithersburg,  MD  20899,  telephone 
(301)975-2816. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  April  28, 
1994. 

ADDRESSES:  Written  comments 
concerning  this  proposed  FIPS  should 
be  sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed  FIPS  for 
ODA  Raster  DAP.  Technology  Building, 
room  B-154.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899. 

Written  comments  concerning  this 
proposed  FIPS  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Spielman,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899.  (301)  975- 
3257. 
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Dated;  January  24,  1994. 
Samuel  Kramer, 
Associate  Director. 

Federal  Information  Processing 
Standards  Publication 

(Draft  Date:  October  8,  1993) 

Announcing  the  Standard  for  Open 
Document  Architecture  (ODA)  Raster 
Document  Application  Profile  (DAP) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1 .  Name  of  Standard.  Open  Document 
Architecture  (ODA)  Raster  Document 
Application  Profile  (DAP). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  Federal 
Information  Processing  Standard  adopts 
the  International  Standard  Profile  (ISP) 
FOD112  Open  Document  Architecture 
(ODA)  Document  Application  ProHlo 
(DAP),  "ODA  Raster  DAP."  which 
specifies  the  use  of  a  subset  of  the  Op)en 
t)ocument  Architecture  (ODA)  and 
Interchange  Format  Standard. 

The  ODA  standard  supports  the 
interchange  of  compound  documents 
containing  up  to  three  types  of  contents: 
Character  (text),  raster  graphics,  and 
geometric  graphics.  Developed  by 
international  standards  organizations, 
the  ODA  standard  specifies  rules  for 
describing  the  logical  and  layout 
structures  of  documents  as  well  as  rules 
for  specifying  character,  raster  graphics, 
and  geometric  graphics  content  of 
documents,  thus  providing  for  the 
interchange  of  complex  documents.  The 
ODA  standard  was  developed  primarily 
by  the  International  Organization  for 
Standardization  (ISO/IEC  JTCl)  and  the 
International  Telecommunication  Union 
(ITU)  Telecommunication 
Standardization  Sector  (TSS),  formerly 
the  Consultative  Committee  on 
International  Telephone  and  Telegraph 
(CCITT). 

A  DAP  is  a  functional  subset  of  the 
ODA  standard  and  facilitates  the 
interchange  of  documents  among 
different  document  systems  by 
specifying  the  constraints  on  document 
structure  and  content  according  to  the 
rules  of  the  ODA  Standard.  The  ODA 
Raster  DAP  specifies  an  interchange 
format  suitable  for  the  transfer  of 
structured  documents  between  systems 
designed  for  raster  graphics 
applications.  The  documents  supported 


by  this  standard  are  based  on  a 
paradigm  of  an  electronic  engineering 
drawing,  illustration,  or  other  electronic 
image.  Only  raster  content  in  an  ODA 
document  is  supported  by  this  FTPS. 
The  ODA  Raster  DAP  was  initially 
developed  by  an  ad-hoc  Continuous 
Acquisition  and  Life-Cycle  Support 
(CALS)  Tiling  Task  Group.  CALS, 
formerly  known  as  the  Computer-aided 
Acquisition  and  Logistic  Support,  is  a 
Department  of  Defense  (DoD)  initiative. 
The  ODA  Raster  DAP  was  further 
developed  by  vendors  and  users  of 
computer  networks/systems 
participating  in  the  Open  Systems 
Environment  Implementors'  Workshop 
(OrvV),  and  finally  harmonized  with  the 
International  organizations  participating 
in  the  Profile  Alignment  Group  for  ODA 
(PAGODA).  It  has  been  submitted  to 
ISO/IEC  JTCl/Special  Group  on 
Functional  Standards  (SGFS)  for 
processing  of  an  International  Standard 
Profile  (ISP). 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(Computer  Systems  Laboratory). 

6.  Cross  Index. 

a.  International  Organization  for 
Standardization  (ISO)  8613-1993. 
Information  Processing — Text  and 
Office  Systems  Open  Document 
Architecture  (ODA)  and  Interchange 
Format  Standard. 

b.  NIST  Special  Publication  500-206, 
Stable  Implementation  Agreements  for 
Open  Systems  Interconnection 
Protocols,  Version  6,  Edition  1, 
December  1992,  with  updates  through 
September  1993. 

c.  Military  Specification  MIL-R- 
28002B,  Requirements  for  Raster 
Graphics  Representation  in  Binary 
Format,  14  December  1992,  Appendix 
A,  ODA  Raster  DAP. 

7.  Related  Documents.  Related  ISO 
and  ITU  documents  are  listed  in  the 
normative  reference  section  of  the  ODA 
Raster  DAP.  Other  related  documents 
are: 

a.  ANSI/AIIM  MS53-1993,  Standard 
Recommended  Practice — File  Format  for 
Storage  and  Exchange  of  Images — Bi- 
Level  Image  File  Format. 

b.  FIPS  PUB  149, 
Telecommunications:  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  3  Facsimile  Apparatus. 

c.  FIPS  PUB  150. 
Telecommunications:  Facsimile  Coding 
Schemes  and  Coding  Control  Functions 
for  Group  4  Facsimile  Apparatus. 

8.  Objectives.  The  FIPS  for  ODA 
Raster  DAP  permits  Federal 
departments  and  agencies  to  exercise 


more  effective  control  over  the 
production,  management,  and  use  of 
Government's  raster  graphics 
applications.  The  primary  objectives  of 
this  standard  are: 

— ^To  promote  interchange  of  structured 
documents  containing  raster  graphics 
images  between  image  processing 
systems  of  different  manufacturers, 

— To  facilitate  the  use  of  advanced 
technology  by  the  Federal 
Government, 

— To  stimulate  the  development  of 
commercial  products  compatible  with 
the  ODA  Standard  and  with  the 
GOSIP  communications  standards, 

— To  contribute  to  the  economic  and 
efficient  use  of  image  and  document 
processing  system  resources,  and 

— To  avoid  the  proliferation  of  vendor- 
unique  solutions. . 

9.  Applicability.  The  ODA  Raster  DAP 
is  available  for  use  by  Federal 
Government  agencies  when  acquiring 
and  developing  raster  graphics 
applications.  This  FIPS  applies  to 
systems  processing,  generating,  and 
receiving  raster  graphics  images.  If 
specifies  the  structure  and  parameters 
for  describing  and  interchanging  bi-level 
compressed  images  as  well  as  tiled 
raster  images.  Each  system  acquired  or 
developed  by  Federal  agencies  shall 
include  appropriate  system-to-DAP  and 
DAP-to-system  translators,  such  that 
incoming  data  streams  are  interpreted 
correctly  and  that  outgoing  data  streams 
are  generated  correctly.  Use  of  the 
standard  is  independent  of  the 
communications  used  to  transfer 
documents  produced  by  these 
applications,  that  is.  this  standard  may 
be  used  within  the  existing  framework 
of  communication  protocols. 

10.  Specifications.  This  FIPS  adopts 
all  provisions  of  the  FODl  12  ODA 
Raster  DAP  which  is  affixed.  The 
document  and  raster  layout 
specifications  of  ISO  8613  that  are 
essential  for  raster  graphics  applications 
apply  to  the  FIPS  for  ODA  Raster  DAP. 
The  specifications  for  ODA  data  streams 
are  also  defined  in  ISO  8613  and  apply 
to  the  FIPS  for  ODA  raster  DAP. 

All  implementations  claiming 
conformance  to  this  FIPS  must  adhere  to 
the  specific  requirements  defined  in  the 
■"Conformance"  clause  of  the  ODA 
Raster  DAP  and  to  the  general  rules 
below. 

Conformance  Rules  for  Data  Streams. 
A  conforming  data  stream  shall  be 
syntactically,  semantically,  and 
structurally  correct  as  defined  in  this 
standard. 

Conformance  rules  for  Generators.  A 
generator  which  claims  conformance  to 
this  standard  shall  create  only 
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conforming  data  streams  which 
correctly  represent  the  raster  graphics 
image  which  was  input  to  the  generator. 

Conformance  Rules  for  Receivers.  A 
receiver  which  claims  conformance  to 
this  standard  shall  be  capable  of  reading 
and  correctly  processing  any 
conforming  data  stream  without  halting 
or  aborting  such  that  it  produces  the 
correct  results. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration: 
acquisition  of  raster  graphics 
implementations,  interpretations  of  the 
standard,  and  validation  of  ODA  Raster 
DAP  implementations. 

11.1  Acquisition  of  Raster  Graphics 
Applications.  This  standard  is  effective 
six  months  after  date  of  publication  of 
final  document  in  the  Federal  Register. 
For  a  period  of  twelve  (12)  months  after 
the  effective  date,  agencies  are 
permitted  to  acquire  alternative  software 
that  provides  equivalent  functionality  to 
the  ODA  Raster  DAP.  Agencies  are 
encouraged  to  use  this  standard  for 
solicitation  proposals  for  new  raster 
processing  systems  to  be  acquired  after 
the  effective  date.  This  standard  is 
mandatory  for  use  in  all  solicitation 
proposals  for  new  raster  application 
products  acquired  twelve  (12)  months 
after  the  effective  date. 

11.2.  Interpretation  of  the  Standard. 
NIST  provides  for  the  resolution  of 
questions  regarding  FIPS  for  ODA  Raster 
DAP  specifications  and  requirements, 
and  issues  official  interpretations  as 
needed.  Procedures  for  interpretations 
are  specified  in  FIPS  PUB  29-2.  All 
questions  about  the  interpretation  of 
FIPS  for  ODA  Raster  DAP  should  be 
addressed  to:  Computer  Systems 
Laboratory.  ATTN:  Raster  Graphics 
Interpretation.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. ' 

11.3.  Validation  of  ODA  Faster  DAP 
Implementations.  Validation  of  ODA 
Raster  DAP  implementations  is  not 
mandatory  at  this  time.  Future  versions 
of  this  FIPS  may  mandate  the  validation 
of  ODA  Raster  DAP  implementations  for 
government  use.  Testing  of  an 
implementation's  conformance  to  this 
FIPS  will  be  optional  by  the  agency. 
Until  a  formal  conformance  testing 
service  is  available,  government 
agencies  acquiring  implementations  in 
accordance  with  this  standard  may  wish 
to  require  testing  for  conformance, 
interoperability,  and  performance.  The 
tests  to  be  administered  and  the  testing 
organization  are  at  the  discretion  of  the 
government  agency. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 


approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  delegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
Computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  that  is  not  offset 
by  Government  wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  that  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decision,  Technology  Building, 
Room  B-154;  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  XXXXX  (FIPS 
PUB  XXXXX).  and  title.  Specify 
microfiche,  if  desired.  Payment  may  be 


made  by  check,  money  order,  or  NTIS 
deposit  account. 
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Proposed  Federal  Information 
Processing  Standard  for  Portable 
Operating  System  Interface  (POSIX) — 
Part  2:  Shell  and  Utilities 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  proposed  Federal 
Information  Processing  Standard  (FIPS), 
Portable  Operating  System  Interface 
(POSIX)— Part  2:  Shell  and  Utilities, 
which  adopts  Draft  International 
Standard  ISO/IEC  9945-2:1992, 
Information  Technology — Portable 
Operating  System  Interface  (POSIX) — 
Part  2:  Shell  and  Utilities  as  a  Federal 
Information  Processing  Standard  (FIPS). 
ISO/IEC  9945-2:1992,  which  defines  a 
command  language  interpreter  (shell) 
and  a  set  of  utility  programs,  is  expected 
to  be  approved  as  an  International 
Standard  (IS)  in  1994.  The  FIPS  will 
adopt  the  final  IS  after  it  is  approved. 

Prior  to  the  submission  of  the 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  specifications  (ISO/ 
lEC  9945-2)  from  the  IEEE  Service 
Center,  445  Hoes  Lane.  P.O.  Box  1331, 
Piscataway.  NJ  08855-1331,  telephone 
1-800-678-4333. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  April  28, 
1994. 

ADDRESSES:  Written  comments 
concerning  the  proposed  FIPS  should  be 
sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed  FIPS  for 
POSIX.^Technology  Building,  room 
B154,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 
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Written  comments  concerning  this 
proposed  FTPS  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Sheila  Frankel,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899,  telephone 
(301) 975-3297. 

Dated:  January  24. 1994. 
Samuel  Kramer, 

Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication 

(date) 

Announcing  the  Standard  for  Portable 
Operating  System  Interface  (POSIX) — 
Part  2:  Shell  and  UtiKties 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  lOQ-235. 

Name  of  Standard.  Portable  Operating 
System  Interface  (POSIX)— Part  2:  Shell 
and  Utilities. 

Category  of  Standard.  Software 
Standard.  Operating  Systems. 

Explanation.  This  publication 
announces  the  adoption  of  E}rafl 
International  Standard  ISO/IEC  9945- 
2:1992,  Information  Technology — 
Portable  Operating  System  Interface 
(POSIX)— Part  2:  Shell  and  Utilities  as  a 
Federal  Information  Processing 
Standard  (FIPS).  ISO/IEC  9945-2:1992, 
which  deOnes  a  command  language 
interpreter  (shell)  and  a  set  of  utility 
programs,  is  expected  to  be  approved  as 
an  International  Standard  (IS)  in  1994. 
The  FTPS  will  adopt  the  final  IS  after  it 
is  approved. 

Tnis  standard  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 
implementation  and  is  part  of  a  series  of 
specifications  needed  for  application 
portability.  This  standard  addresses  the 
Applications  Portability  Profile 
functional  area  that  deals  with  methods 
by  which  a  person  interacts  with  the 
operating  systems. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 


Institute  of  Standards  and  Technology, 
Computer  Systems  Laboratory. 

Cmss  Index.  Draft  International 
Standard  ISO/IEC  9945-2:1992. 
Information  Technology — Portable 
Operating  System  Interface  (POSIX) — 
Part  2:  Shell  and  Utilities. 

Related  Documents 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.333,  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  151-2.  Portable 
Operating  System  Interface  (POSIX) — 
System  Application  Program  Interface 
|C  Language]. 

c.  Federal  Information  Processing 
Standards  Publication  160.  C. 

d.  ISO/IEC  9899:  Information 
Technology — Programming  Languages — 
C. 

e.  Test  Methods  for  Measuring 
Conformance  to  POSIX.  IEEE  Std 
1003.3-1991. 

f.  Test  Methods  for  Measuring 
Conformance  to  POSIX,  IEEE  Proposed 
Std  2003  (Draft  1.0). 

g.  Test  Methods  for  Measuring 
Conformance  to  POSDC.l,  IEEE  Std 
2003.1-1992. 

h.  Test  Methods  for  Measuring 
Conformance  to  POSIX.2,  IEEE 
Proposed  Std  2003.2  (Draft  8). 

i.  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software,  FIPS  PUB  29-3, 
1992  October  29. 

j.  NVLAP  Program  Handbook, 
Computer  Applications  Testing  POSIX 
Conformance  Testing,  NISTIR  4522. 
March  1991  (latest  revision). 

k.  NIST  POSDC  Testing  Policy- 
General  Information,  April  15, 1993 
(latest  revision). 

I.  NIST  POSIX  Testing  Policy, 
Certificate  of  Validation  Requirements, 
FIPS  151-2.  August  15. 1993  (latest 
revision). 

Related  On-Line  Information. 
Information  on  the  NIST  POSIX  Testing 
Program  is  available  on  an  electronic 
mail  (Email)  file  server  system. 
Documents  available  are:  registers  of 
validated  products,  general  information 
on  NIST  POSIX  testing  policy,  and 
information  on  requirements  for 
certificates  of  validation. 

To  access  the  system: 

You  must  be  able  to  send  and  receive 
Email  via  the  Internet.  For  most  Email 
systems,  send  a  message  to 
posix@nist.gov.  When  the  Email  system 
responds  with  "Subject",  you  may  type 
anything.  The  next  line  should  be  a 
basic  command  for  the  Email  server  to 
send  you  one  or  more  of  the  available 
documents.  For  example,  to  receive  a 


listing  of  all  available  files,  enter:  send 
index. 

After  you  Issue  your  send  command 
and  a  carriage  return,  the  next  line 
should  signal  the  end  of  the  Email 
message  as  required  by  your  Email 
system. 

Your  Email  system  may  respond  with 
EOT  for  the  end  of  transmission. 

The  mail  server  program  reads  the 
message  and  sends  the  requested 
document  to  the  requester's  Email 
address. 

If  you  need  help  contact  the  Systems 
and  Software  Technology  Division, 
B266  Technology  Buildmg,  NIST, 
Gaithersburg,  MD  20899,  telephone: 
301-975-3295. 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  to  exercise 
more  efi^ective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FIPS  are: 

a.  To  promote  portability  of  computer 
application  programs  at  the  source  code 
level. 

b.  To  simplify  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

f.  To  allow  people  to  operate  a  wide 
range  of  application  platform 
implementations  without  additional 
training  or  study. 

Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
specifications. 

Applicability.  This  FIPS  shall  be  used 
for  POSIX  command  language 
interpreters  and  utilities  that  are  either 
developed  or  acquired  for  Government 
use.  This  FIPS  is  applicable  to  the  entire 
range  of  computer  hardware,  including: 

a.  Laptops, 

b.  Micro-computer  systems, 
c  Mini-computer  systems, 

d.  Workstations. 

e.  Mainframes. 

Specifications.  The  specifications  for 
this  FIPS  are  the  specifications 
contained  in  the  Draft  International 
Standard  ISO/IEC  9945-2:1992. 
Information  Technology — Portable 
Op>erating  System  Interface  (POSIX) — 
Part  2:  Shell  and  Utilities,  with  the 
modifications  specified  below.  ISO/IEC 
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9945-2:1992  defines  a  command 
language  interpreter  (shell)  and  a  set  of 
utility  programs.  ISO/IEC  9945-2:1992 
(hereinafter  referred  to  as  POSIX.2) 
refers  to  and  is  a  complement  to  ISO/ 
lEC  9945-1.  Information  Technology — 
Portable  Operating  System  Interface 
(POSIX)— Part  1:  System  Application 
Program  Interface  (API)  (C  Language]. 

POS1X.2  contains  a  numbe'-  of 
features  that  are  labelled  obsolescent. 
These  features  violate  the  general 
syntactic  guidelines  of  POSIX.2.  They 
were  included  in  POSIX.2  to  provide 
upward  compatibility  of  existing 
applications,  and  may  be  deleted  from 
POSIX.2  at  some  future  date.  The 
POSIX.2  standard  requires  that  strictly 
conforming  applications  do  not  use  any 
of  these  features.  It  is  strongly 
recommended  that  agencies  that  require 
the  POSIX.2  FIPS  prohibit  users  from 
using  these  features.  Therefore,  the 
following  obsolescent  features  are  not 
required  for  a  system  to  be  compliant 
with  the  POSIX.2  FIPS.  (For  each 
feature  a  reference  to  the  associated 
POSIX.2  text  is  provided): 

•  Zero- length  prefix  in  the  PATH 
environment  variable  [See  POSIX.2 
Subclause  2.6  Lines  2699-2700) 

•  The  -  option  in  the  set  special 
built-in  utility  (See  POSIX.2  Subclause 
3.14.11  Lines  159»-1600  and  1726- 
1730] 

•  The  awk  string  function  length  with 
no  argument  and  no  parentheses  (See 
POSIX.2  Subclause  4.1.7.6.2.2  Lines 
621-622] 

•  The  octal  number  form  of  the  mode 
operand  in  the  chmod  utility  [See 
POSIX.2  Subclause  4.7.7  Lines  2090- 
2091] 

•  The  -  option  in  the  ed  utility  (See 
POSIX.2  Subclause  4.20.1  Lines  3529- 
3530;  Subclause  4.20.3  Line  3542] 

•  The  -  option  in  the  env  utility  (See 
POSIX.2  Subclause  4.21.1  Lines  4034- 
4035;  Subclause  4.21.3  Line  4048] 

•  The  -perm  [-]onum  primary  in 
the  find  utility  [See  POSIX.2  Subclause 
4.24.4  Lines  4361-4368] 

•  The  egrep  and  fgrep  utilities  (See 
POSIX.2  Subclause  4.28.1  Lines  4793- 
4799;  Subclause  4.28.2  Lines  4815- 
4832;  Subclause  4.28.3  Lines  4850- 
4851] 

•  The  -number option  in  the  head 
utility  (See  POSIX.2  Subclause  4.29.1 
Lines  4953-4954;  Subclause  4.29.3 
Lines  4971^974] 

•  The  -j  field,  -jl  field,  and  -j2 
field  options  and  the  -  o  list  option 
(where  list  is  compKwed  of  multiple 
arguments)  in  the  join  utility  [See 
POSIX.2  Subclause  4.31.1  Lines  5133- 
5135;  Subclause  4.31.3  Lines  5168-5170 
and  5182-5184) 


•  The  -  signal-name  and  -signal- 
number  options  in  the  kill  utility  (See 
POSIX.2  Subclause  4.32.1  Lines  5259- 
5261;  Subclause  4.32.3  Lines  5294- 
5311) 

•  The  -t-posl  and  -  pos2  options  in 
the  sort  utility  and  the  -  o  output 
option  following  a  file  operand  [See 
POSIX.2  Subclause  4.58.1  Lines  9583- 
9585;  Subclause  4.58.3  Lines  9599- 
9601.  9618-9620, and  9674-9675; 
Subclause  4.58.7  Lines  9746-9762] 

•  The  -  [number]  [c//]  [f]  and 
■^■[number]  [c/1]  (/]  options  in  the  tail 
utility  (See  POSIX.2  Subclause  4.60.1 
Lines  10058-10060;  Subclause  4.60.3 
Lines  10098-10105] 

•  The  date — time  operand  in  the 
touch  utility  (See  POSIX.2  Subclause 
4.63.1  Lines  10337-10338;  Subclause 
4.63.4  Lines  10403-10416) 

•  The  -  s  option  in  the  tty  utility  (See 
POSIX.2  Subclause  4.66.1  Lines  10659- 
10660;  Subclause  4.66.3;  Lines  10669- 
10671] 

•  The  octal  number  form  of  the  mask 
operand  in  the  unmask  utility  (See 
POSIX.2  Subclause  4.67.4  Lines  10755- 
10756  and  1075^10760] 

•  The  -n  and  +m  options  in  the  uniq 
utility  (See  POSIX.2  Subclause  4.69.1 
Lines  10890-10891;  Subclause  4.69.3 
Lines  10918-10919) 

If  the  User  Portability  Utilities  Option 
is  required,  the  following  obsolescent 
features  are  not  required  for  a  system  to 
be  compliant  with  the  POSIX.2  FIPS: 

•  The  -  and  -^command  options  in 
the  ex  utility  [See  POSIX.2  Subclause 
5.10.1  Lines  985-986;  Subclause  5.10.3 
Lines  1004  and  1028] 

•  The  -tabstop  and  -tabl,  tab2, 

.  .  .  tabn  options  in  the  expand  utility 
[See  POSIX.2  Subclause  5.11.1  Lines 
2056-2057;  Subclause  5.11.3  Lines 
2083-2085] 

•  The  -f  command  option  in  the  more 
utility  (See  POSIX.2  Subclause  5.18.1 
Lines  2726-2727;  Subclause  5.18.3  Line 
2769] 

•  The  -  option  in  the  newgrp  utility 
[See  POSIX.2  Subclause  5.19.1  Lines 
3123-3124;  Subclause  5.19.3  Line  3185) 

•  The  -  increment  option  in  the  nice 
utility  [See  POSIX.2  Subclause  5.20.1 
Lines  3242-3243;  Subclause  5.20.3  Line 
3260) 

•  The  nice value  option  in  the 

renice  utility;  combinations  of  the  ( -p) 
pid,  -ggid,  and  -u  user  options  [See 
POSIX.2  Subclause  5.24.1  Lines  3795- 
3798;  Subclause  5.24.3  Lines  3837- 
3838,  3847-3848, and  3850-3851; 
Subclause  5.24.4  Lines  3860-3864) 

•  The  -line count  option  in  the 

split  utility  (See  POSIX.2  Subclause 
5.25.1  Lines  3906-3907;  Subclause 
5.25.3  Line  3942) 


•  The  -  and  -numfcer  options  in  the 
strings  utility  (See  POSIX.2  Subclause 
5.26.1  Lines  3996-3997;  Subclause 
5.26.3  Lines  4010  and  4014] 

•  The  ^command  option  in  the  vi 
utility  (See  POSIX.2  Subclause  5.35.1 
Lines  4722-4723;  Subclause  5.35.3  Line 
4744] 

If  the  C-Language  Development 
Utilities  Option  is  required,  the 
following  obsolescent  features  are  not 
required  for  a  system  to  be  compliant 
with  the  POSIX.2  FIPS: 

•  The  -  c  option  in  the  lex  utility 
(See  POSIX.2  Subclause  A.2.1.  Lines 
218-219;  subclause  A.2.3  Line  231) 

Recommendations 

Users  of  this  standard  should  be 
aware  that  it  does  not  require  the 
Portable  Operating  System  Interfaces 
(POSIX)— Part  2:  Shell  and  Utilities  to 
be  implemented  on  a  FIPS  151-2 
conforming  implementation.  Users 
should  also  be  aware  that  certain 
utilities  and  functions  are  optional  in 
ISO/IEC  9945-2:1992.  To  provide  the 
greatest  support  for  application 
portability,  it  is  recommended  that  an 
implementation  conforming  to  this  FIPS 
also  provide  the  following  features: 

1.  User  Portability  Utilities  Option 
(POSIX2_UPE,  POSIX.2  Section  5)  and 
Full  Terminal  Operations  Option 
(POSIX2-_CHAR_TERM.  POSIX.2 
Section  2.14). 

2.  A  FIPS  151-2  conforming  operating 
system  interface. 

3.  Software  Development  Utilities 
Option  (POSIX2_SW_DEV.  POSDC.2 
Section  6),  when  software  will  be 
developed  or  source-level  software  will 
be  installed  on  the  systems  being 
acquired. 

4.  C-Language  Development  Utilities 
Option  (POSDC2_C_DEV,  POSDC.2 
Annex  A),  when  software  written  in  the 
C  language  will  be  developed  or 
installed  on  the  systems  being  acquired. 

5.  C-Language  Bindings  Option 
(POSDC2_C_BIND.  POSDC.2  Annex  B), 
when  software  written  in  the  C  language 
will  be  used  on  the  systems  being 
acquired. 

6.  FORTRAN  Development  Utilities 
Option  (POSDC2_FORT_DEV.  POSIX.2 
Annex  C.)  when  software  written  in 
FORTRAN  will  be  developed  or 
installed  on  the  systems  being  acquired. 

7.  FORTRAN  Runtime  UtiliUes 
Option  (POSIX2_FORT_RUN, 
POSIX.2  Annex  C),  when  FORTRAN 
software  will  be  used  on  the  systems 
being  acquired. 

Furthermore,  it  is  strongly 
recommended  that  Federal  users  require 
Feature  1  and,  in  addition,  ensure  that 
purchased  systems  are  capable  of 
supporting  Features  2-5,  listed  above. 


I 
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Even  when  these  features  are  not 
needed  at  the  time  of  initial  purchase, 
changed  requirements  may  demand 
some  or  all  of  these  in  the  future,  either 
for  the  development  of  new 
applications,  for  the  importing  of 
applications  from  other  systems,  or  to 
maximize  compatibility  among  multiple 
in-house  systems. 

Implementation.  This  standard 
becomes  effective  six  (6)  months  after 
date  of  publication  of  the  final 
document  in  the  Federal  Register 
announcing  approval  of  the  staiidard  by 
the  Secretary  of  Commerce.  This 
standard  is  compulsory  and  binding  for 
use  in  all  solicitations  and  contracts  for 
new  operating  systems  and/or 
applications  development  where  POSIX 
shell  and  utility  interfaces  are  required. 

a.  Acquisition  of  Conforming  Portable 
Shell  and  Utilities.  Organizations 
developing  applications  which  are  to  be 
acquired  after  the  publication  date  of 
this  standard  and  which  have 
apphcations  portability  as  a  requirement 
should  consider  the  use  of  this  FIPS. 
Conformance  to  this  FDPS  should  be 
considered  whether  the  operating 
system  environments  are: 

1.  Developed  internally, 

2.  Acquired  as  part  of  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement, 

4.  Useid  under  an  ADP  leasing 
arrangement,  or 

5.  Specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for  Shell 
and  Utilities.  NIST  provides  for  the 
resolution  of  questions  regarding  the 
FIPS  specifications  and  requirements, 
and  issues  official  interpretations  as 
needed.  All  questions  about  the 
interpretation  of  this  FIPS  should  be 
addressed  to:  Director,  National 
Computer  Systems  Laboratory,  Attn: 
POSIX  Shell  and  Utilities  FTPS 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
GaJthersburg,  MD  20899. 

c.  Validation  of  Conforming  Operating 
Systems  Environments.  NIST  is 
developing  cooperatively  with  industry 
a  validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
will  be  required  for  testing  conformance 
of  POSIX  Shell  and  Utilities 
implementations.  These  testing 
requirements  will  be  announced  at  a 
future  date. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Institute  of 
Electrical  and  Electronics  Engineers, 


Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 

Standards  Publication 

(FIPSPUB ),  and  title.  Payment 

may  be  made  by  check,  money  order,  or 
deposit  account.  ^ 

Appendix  A— Application  Portability 
Profile 

Tne  POSIX  Shell  and  Utilities  HPS  is  the 
second  component  of  a  series  of 
specifications  needed  for  the  operating 
system  services  area  of  an  applications 
portability  profile.  FIPS  151-1  (and  its 
replacement,  FIPS  151-2)  provided  the 
crucial  first  step  by  providing  a  vendor 
independent  interface  specification  between 
an  application  program  and  an  operating 
system.  When  fully  extended,  POSIX  will 
provide  the  functionality  required  to  support 
source  code  portability  for  a  wide  range  of 
applications  across  many  different  machines 
and  operating  systems. 

NIST  has  published  Special  Publication 
500-210,  Application  Portability  Profile 
(APP).  The  U.S.  Government's  Open  System 
Environment  Profile.  OSE/1,  Version  2.0, 
June  1993.  The  APP  has  been  developed  to 
provide  sufficient  functionality  to 
accommodate  a  broad  range  of  application 
requirements.  The  functional  csmpionents  of 
the  APP  constitute  a  framework  for 
organizing  standard  elements  that  can  be 
used  to  develop  and  maintain  portable 
applications.  A  key  aspect  of  Lhe  APP  is  that 
it  is  based  on  an  open  system  environment 
defined  by  non-proprietary  specifications. 
Components  may  be  added  or  deleted  as 
technology  changes  and  as  Federal 
government  requirements  change. 

IFR  Doc.  94-1818  Filed  1-27-94;  8:45  ami 
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[Docket  No.  931241-3341] 

National  Voluntary  Laboratory 
Accreditation  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Request  for  comments  on  need 
for  establishing  a  laboratory 
accreditation  program. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  has 
received  a  request  to  establish  a 
laboratory  accreditation  program.  In  a 
letter  dated  September  16, 1993.  the 
National  Electrical  Manufacturers 
Association,  Washington,  DC  requested 
that  NIST  establish  an  accreditation 
program  for  testing  electric  motors  for 
energy  efficiency  (but  not  for  safety).  A 
copy  of  the  request  letter  is  set  out  as 
an  appendix  to  this  notice. 
Announcement  of  this  request  by  the 
National  Electrical  Manufacturers 
Association  (NEMA),  and  of  the  NIST 
request  for  comments  with  respect 
thereto,  are  being  made  under  the 


procedures  of  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  (15  CFR  part  7,  subpart  B, 
§  7.11(d))  of  the  referenced  Procedures. 

DATES:  Comments  may  be  submitted  on 
or  before  March  28, 1994. 

ADDRESSES:  Persons  desiring  to 
comment  on  the  need  for  such  an 
accreditation  program  are  invited  to 
submit  their  comments  in  writing 
within  the  60  day  period  to  Albert 
Tholen,  Chief,  National  Voluntary 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology, 
Building  411.  room  A162,  Gaithersburg, 
MD  20899.  Copies  of  comments 
received  will  be  available  for  inspection 
and  copying  at  the  Department  of 
Commerce  Central  Reference  and 
Records  Inspection  Facility,  room  6020. 
Hoover  Building,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Galowin,  Deputy  to  Chief, 
Laboratory  Accreditation  Program, 
National  Institute  of  Standards  and 
Technology,  Building  411.  room  A 162, 
Gaithersburg,  MD  20899.  Telephone 
(301)  975-4022,  FAX  (301)  926-2884. 

SUPPIXMENTARY  INFORMATION: 

Scope  of  Laboratory  Accreditation 

The  request  letter  called  for 
accreditation  of  test  laboratories  based 
on  standard  test  methods  for 
performance  of  energy  efficient  electric 
motors  for  the  proposed  program.  The 
accreditation  program  will  assist  the 
efforts  of  industry  to  meet  the 
requirements  of  the  Energy  Policy  Act 
(EPACT)  of  1992  regarding  electric 
motors.  The  test  methods  for 
accreditation  discussed  at  NEMA  and 
DoE  meetings  with  industry  will  be  for 
IEEE  Standard  112  Test  Method  B.  and 
NEMA  Standards  Publication  MGl- 
1987,  as  set  forth  in  the  EP.\CT 
legislation  and  other  standards  when 
and  if  the  Secretary  (DoE)  amends  the 
test  procedures.  NVLAP  Procedures 
have  recently  been  modified  to  be  fully 
in  accord  with  ISO  Guide  25  that 
extends  ISO  9002  recognition;  such 
criteria  will  beneficially  impact  on  the 
qualified  applicants  granted 
accreditation  if  approval  is  made  to 
proceed  witli  the  program. 

As  a  normal  extension  of  support  by 
NVLAP  to  other  agencies  the  applicable 
requirements  of  DkoE  to  be  established 
under  the  Energy  Policy  Act  (EPACT) 
would  be  made  an  integral  part  of  the 
program  for  accreditation  of 
laboratories. 
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Procedure  Following  Receipt  of 
Comments 

After  the  Go  uays  comment  period, 
NIST  will  thoroughly  evaluate  all 
comments  pertaining  to  the  proposed 
accreditation  program.  Notification  to 
all  interested  persons  will  be  made  by 
copy  of  a  FR  notice  of  the  decision  by 
the  director  of  NIST  regarding 
development  of  this  program.  Interested 
persons  are  the  submitters  of  comments, 
or  those  requesting  copy  by  placement 
on  a  NVLAP  maiUng  distribution  list. 
Approval  of  the  program  will  call  for 
technical  assistance  and  input  from 
interested  and  qualified  parties  and  for 
comments  to  be  made  on  the  program 
handbook,  test  methods,  and  criteria 
applied  in  the  program.  NVLAP 
Procedures  provide  for  public  comment 
prior  to  final  pubUcation  of  the 
accreditation  requirements. 

Dated:  January  11. 1994. 

Arati  Prabhakar. 

Directur. 

Appendix 

September  16, 1993 

Director,  National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899 

Dear  Dr.  Prabhakar  This  letter  is  written 
on  behalf  of  the  Motor  and  Generator  Section 
of  NEMA  to  request  that  the  National 
Institute  of  Standards  and  Technology 
establish  a  lattoratory  accreditation  program 
(L,AP)  for  electric  motors  through  the 
National  Voluntary  L,abonitory  Accreditation 
Program. 

The  purpose  of  the  program  will  be  to 
accredit  testing  laboratories  to  certify  that 
standard  test  methods  for  product 
performance  (and  not  safety)  are  properly 
followed  in  testing  electric  motors.  Standard 
test  methods  and  related  performance 
standards  will  be  those  developed  through 
such  accredited  standards-making 
organizations  as  NEMA  and  the  Institute  of 
Electrical  and  Electronics  Engineers,  Inc. 

The  development  of  a  NVLAP  program  on 
energy  efficient  motors  will  be  beneficial  to 
industry  in  meeting  the  requirements  of  the 
Energy  Policy  Act  (EPACT)  of  1992  regarding 
electric  motors.  The  EPACT  requires  that 
certain  types  and  sizes  of  electric  motors 
meet  minimum  efficiency  standards  and  that 
a  program  be  established  to  verify  the 
efficiencies.  A  NVLAP  program  will  assure 
that  data  used  to  verify  motor  efficiencies  are 
measured  in  competent  testing  laboratories. 
The  NVLAP  program  on  energy  efficient 
lighting,  developed  in  response  to  a  previous 
request  by  NEMA,  will  serve  as  a  model  for 
a  program  on  electric  motors. 

The  NEMA  Motor  and  Generator  Section  is 
willing  to  assist  the  National  Institute  of 
Standards  and  Technology  in  identifying  and 
obtaining  the  necessary  technical  resources 
to  establish  the  accreditation  program. 

Please  give  this  request  your  immediate 
attention. 


Sincerely, 
Frank  Kitzantides, 

(Vice  President  Engineering). 

Dated:  January  24, 1994. 
Samuel  Kramer, 
Associate  Director 
[FR  Doc.  94-1821  Filed  1-27-94;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits. 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  an  extension  to  a 
scientific  research  permit  (F45D). 

On  October  4, 1988  Permit  648  (P45D) 
was  issued  to  the  United  States  Fish  and 
Wildlife  Service  (USFWS)  to  take  listed 
shortnose  sturgeon  [Acipenser 
brevirostrum).  Notice  is  hereby  given 
that  on  January  19,  1994,  NMFS  issued 
an  extension  to  Permit  648,  authorizing 
research  activities  to  be  conducted 
through  July  1, 1994.  as  authorized  by 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C. 1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222).  This  extension  will  provide  the 
USFWS  time  to  incorporate  previous 
years'  research  into  the  development  of 
a  new  application. 

Issuance  of  this  extension,  as  required 
by  the  ESA.  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-227  of  title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910  (301-713-2322);  and 
National  Marine  Fisheries  Service. 
Southeast  Region.  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702 
(813-893-3141). 

Dated:  January  19, 1994. 
Herbert  W.  Kaufinan. 

Deputy  Director.  Off  ice  of  Protected 

Resources. 

(FR  Doc.  94-1915  Filed  1-27-94;  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Issuance  of  Scientific  Researt;h 
Permit  No.  885  for  the  New  York 
Cooperative  Fish  and  Wildlife  Research 
Unit  (P555). 

On  October  28. 1993,  notice  was 
published  (58  FR  57990)  that  an 
application  had  been  filed  by  the  New 
York  Fish  and  Wildlife  Research  Unit, 
to  take  shortnose  sturgeon  as  authorized 
by  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  is  hereby  given  that  on  January 
21,  1994;  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  Number  885  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is/are  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  room  Silver  Spring, 
MD  20910  (301-713-2322);  and 

National  Marine  Fisheries  Service, 
Northeast  Region,  One  Blackburn 
Drive,  Gloucester,  MA  01930  (508- 
281-9250). 

Dated:  January  21, 1994. 
Herbert  W.  Kaufinan. 

Acting  Director,  Office  of  Protected  Resources. 
IFR  Doc.  94-1916  Filed  1-27-94;  8:45  am) 
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coMMrrrEE  for  the 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  Bangladesh 

January  24, 1994. 

AGENCY:  Commiftee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACnON:  Issuing  a  dirficllve  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  February  1, 1994. 
FOR  FURTHER  INFORMATJOW  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATKDN: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
Febraary  19  and  24,  1986,  as  amended 
and  extended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  Bangladesh, 
establishes  limits  for  the  period 
beginning  on  February  1, 1994  and 
extending  through  January  31, 1995. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  February  1, 1993 
through  January  31. 1994.  The  limits  for 
Categories  334.  340/640,  341,  351/651 
and  6:^4  have  been  reduced  to  account 
for  carryforward  used. 

A  copy  of  the  bilater^  textile 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appart;l 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
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to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  agreement,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  Ute 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 
January  24, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1654),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9. 
1992;  pursuant  to  the  Bilateral  Textile 
Agrcflment,  effected  by  exchange  of  notes 
dated  Febnjar>'  19  and  24, 1986.  as  ain^mded 
and  extended,  l)etween  the  Covemments  of 
the  United  States  and  the  People's  Republic 
of  Bangladesh;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  1. 1994, 
entry  Into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  man-made  f.ber,  silk 
blend  and  other  vegetable  fitier  textiles  and 
textile  products  in  the  following  categories, 
produced  or  manufactur?;d  in  Bangladesh 
and  exported  during  the  twelve-month 
period  l)(»ginningon  February  1, 1984  and 
extending  through  January  31. 1995,  in 
excess  of  the  following  levels  of  restraint: 


Category 


237  

331   

334 

335  

336/636 
338/339 
340/640 

341   

342/642 
347/348 
351/651 

363  

369-S'  . 

634  

635  

638/639 

641   

645/546 
647/648 
847  


Twetve-montti  restraint 
limit 


348.622  dozen. 
883.220  dozen  pairs. 
100,393  dozen. 
190.964  dozen. 
325,462  dozen. 
969,968  dozen. 
2,112.395  dozea 
1.749.923  dozen. 
320.751  dozen. 
1 .668,494  dozea 
480.852  dozen. 
18,S83,1 67  numbers. 
1,272.790  kilograms. 
351 ,223  dozen. 
241,072  dozen. 
1.255,461  dozea 
776,273  dozen. 
294,831  dozen. 
1,049,368  dozea 
530.544  dozen. 


only     HTS     number 


'  Category     369-S: 
6307.10.2005. 

Imports  th.>rged  to  these  category  limits  for 
the  period  February  1, 1994  through  January 
31, 1995  shall  be  charged  against  those  le\'els 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subjecl 
to  the  levels  set  forth  in  this  directive. 


The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh. 

In  carrying  out  the  abo\-e  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Oimmonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  iall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
D.S.C  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Comm.ittee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  94-1866  Filed  1-27-94;  8:45  ami 

BILUNO  COOe  1510-On-f 


Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Brazil 

January  24. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTJON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTTVE  DATE:  January  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATtON: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U  S.C  1854). 

The  current  limit  for  Category'  219  is 
being  increased  for  carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  IfFS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
pi.:blisbed  on  November  29. 1993).  Also 
see  58  FR  14381.  published  on  March 
17.1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
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igreement.  but  ar«  designed  to  assist 
m\y  in  the  implementation  of  certain  of 
ts  provisions, 
lonald  I.  Levin. 

\cting  Chcirman,  Committee  for  the 
mplementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

anuary  24. 1994. 
Commissioner  of  Customs. 
department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commiisioner:  This  directive 
imends.  hul  does  not  cancel,  the  directive 
ssued  to  you  on  March  12, 1993.  by  the 
Ihairraan,  Committee  for  the  Implementation 
)f  Textile  Agreements.  That  directive 
:oncems  imp)orts  of  certain  cotton,  wool  and 
nan-made  fiber  textile  products,  produced  or 
nanufactured  in  Brazil  and  exported  during 
he  twelve-month  period  which  began  on 
\pril  1. 1993  and  extends  through  March  31. 
1994. 

Effective  on  January  28. 1994.  you  are 
lirecled  to  amend  the  directive  dated  March 
12. 1993  to  increase  the  limit  for  Category 
il9  to  17.018,880  square  meters ',  as 
jrovided  under  the  terms  of  the  current 
}i  lateral  agreement  between  the  Governments 
)f  the  United  States  and  the  Federative 
Republic  of  Brazil. 

The  Committee  for  the  Implementation  of 
fextile  Agreements  has  determined  that  this 
iction  foils  within  the  foreign  affairs 
jxception  to  the  rulemaking  provisions  of  5 
J.S.C  553(a)(1). 

Sincerely. 
I^onald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
FR  Doc.  94-1867  Filed  1-27-94;  8:45  am) 

Jlixmo  COOC  3810-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 

Indonesia 

January  24. 1994. 

AGENCY:  Committee  for  the 
[mplementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  January  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(3uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Ac*  of  1956.  as  amended  (7 
IJ.S.C.  1854). 

The  current  limit  for  Categories  334/ 
335  is  being  increased  by  application  of 
swing,  reducing  the  limit  for  Category 
219  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  57  FR  54976. 
published  on  November  23, 1992;  and 
58  FR  62645.  published  on  November 
29.  1993).  Also  see  58  FR  31190. 
published  on  June  1, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
AgreemMits 

January  24. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  25, 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  July  1, 1993  and  extends 
through  June  30, 1994. 

Effective  on  Janaary  25, 1994.  you  are 
directed  to  amend  further  the  directive  dated 
May  25, 1993.  to  adjust  the  limits  for  the 
following  categories,  as  [>rovided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia: 


Category 

Adjusted  twetve-month 
limits 

Levels  in  Group  1 
219  

6.289.886  square  me- 

334/335   

ters. 
158,973  dozen. 

<  Tha  limit  hai  not  been  adjusted  to  account  for 
any  imports  axported  after  March  31. 1993. 


<  The  limits  have  not  been  a<|usted  to  ac- 
count for  any  imports  exported  after  June  30, 
1993. 

The  Conunittee  for  the  Implementation  Of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  94-1865  Filed  1-27-94;  8:45  am] 

BILLING  CODE  ISIO-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Filler  Apparel  Produced  or 
Manufactured  in  Sri  Lanka 

January  24, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Te.xtile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  January  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6708.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992;  and 
58  FR  62645,  published  on  November 
29,  1993).  Also  see  57  FR  29290, 
published  on  July  1. 1992;  and  58  FR 
34570,  published  on  June  28. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the  ' 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Januan,'  24. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  22, 1993.  by  the 
Chairman,  Com.Tiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
beginning  on  July  1. 1993  and  extending 
through  June  30, 1994. 

Effective  on  Januarj-  31, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
June  22, 1993  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Democratic  Socialist  Republic 
of  Sri  Lanka: 


Category 

Adjusted  twelve-month 
limit' 

237  

252,523  dozen. 

331/631   

2,347,778  dozen  pairs. 

333/633  

7.538  dozen 

334/634  

542,161  dozen. 

335/835  

223,766  dozen. 

336/636/836  

366,902  dozen 

338/339  

1  1 74293  dozen 

340/640  

855,542  dozen  of 

which  not  more  than 

330,576  dozen  shall 

be  in  Categories 

340-Y/640-Y2. 

341/641   

1 .685  250  dozen  of 

which  not  more  than 

1,123,500  dozen 

shall  t>e  in  Category 

341  and  not  more 

than  1 ,050,000 

dozen  shall  be  in 

Category  641. 

342;642'842  

579,318  dozen. 

347/'34a847  

1J284,108  dozen  of 

which  not  more  than 

675,736  dozen  shall 

be  in  Categories 

347-T/348-T/847- 

13. 

110,536  dozen. 

350/650  

351/651    

267,527  dozen. 

352/652  

1,188,345  dozen. 

359-C/659-C*  

713,746  kilograms. 

363  

6,247,337  numbers. 

369-S5  

673,779  kilograms. 

635  

270,455  dozen. 

638/639/838  

747,541  dozen. 

645/646  

135.868  dozen. 

Category 

Adjusted  twelve-month 
limit' 

647/648  

721  940  dozen 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  irroorts  exported  after  June  30, 
1993. 

340-Y:     only     HTS     numbers 

6205.20.2020,    6205.20.2046, 

and    6205.20.2060:    Category 

HTS    numbers    6205.30.2010, 

6205.30.2050  and 


2  Category 
6205.20.2015, 
6205.20.2050 
640-Y:    only 
6205.30.2020, 
6205.302060. 

3  Category 
6103.19.2015, 
6103.42.1020, 
6112.11.0050, 
6203.19.4020, 
6203.42.4010, 
620342.4035, 
6210.40.2033. 


347-T:     onty 

6103.19.4020. 

6103.42.1040, 

6113.00.0038, 

6203.22.3020, 

6203.42.4015, 

6203.42.4045, 

6211.20.1520, 
arxl  6211.32  0040;  Category  34&-T:  only  HTS 
numbers        6104.120030.         6104.19.2030, 
6104.22.0040,    6104.29.2034, 

6104.69.3022, 

6117.90.0042, 

6204  22.3040, 

6204.62.4005, 

6204.62.4030, 

6204.69.3010, 

6211.20.1550, 


6104.62.2025, 

6113  00.0042, 

6204.19.3030. 

6204.62.3COO, 

6204  62.4020, 

6204.62.4060, 

6210.50.2033, 

6211.42.0030 

847-T:    only 

6103.49.3017, 

6104.29.2045, 

6112.19.2080, 

6203.29.3046, 

6204.29.4041, 

6204.69.9044, 

6211.39.0040, 

6217.90.0070. 

*  Category 
6103.42.2025, 
6104.69.3010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010: 


HTS  numtjers 
6103.22  0030, 
6103.49.3010, 
6203.19.1020, 
6203.42.4005, 
6203.42.4025, 
6203.49.3020, 
6211.20.3010 


6104.62.2010. 
6112.11.0060, 
6204.12.0030, 
6204.29.4034, 
6204.62.4010, 
6204.62.4040. 
6204.69.9010. 
6211.20.6010, 


and    6217.90.0050;    Category 
HTS    numbers    6103.29.2044, 


6103.49.3024, 
6104.69.3034, 
6112.19.2090, 
6203.49.3040, 
6204.29.4047, 
6211.20.3040, 


6211.49.0040 


6104.29.2041, 
6104.69.3038, 
6117.90.0051, 
6203.49.3045, 
6204.69.3052, 
6211.20.6040, 


and 


numt)ers        6103.23.0055 
6103.43.2025,    6103.49.2000 


359-C:     only     HTS     numbers 
610349.3034.    6104.62.1020, 
6114.20.0048,    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

Category    659-C:    only    HTS 
6103.43.2020, 


6104.63.1020, 
6104.69.3014, 
6203.43.2010. 
6203.49.1090, 
6210.10.4015, 
and  6211.43.0010. 

5  Category     369-S: 
6307.10.2005. 


6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.49.3038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


only     HTS     number 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely,  * 

Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  94-1864  Filed  1-27-94;  8:45  am) 

BILLING  COOC  3S10-DR-F 


Amendment  of  an  Import  Limit  and 
Restraint  Period,  Establishment  of 
Import  Limits  and  Guaranteed  Access 
Levels  and  Amendment  of  Export  Visa 
and  Certification  Requirements  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

January  24, 1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  a 
limit  and  restraint  period,  establishing 
limits  and  guaranteed  access  levels  and 
amending  visa  and  certification 
requirements. 

EFFECTIVE  DATE:  February  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  December  23.  1993 
betweenthe  Governments  of  the  United 
States  and  Costa  Rica,  agreement  was 
reached  to  amend  and  extend  their 
current  bilateral  textile  agreement 
through  December  31.  1995. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  restraint  period  for  Category  447 
to  begin  on  March  1, 1993  and  extend 
through  December  31. 1993  at  an 
increased  level.  As  a  result,  the  limit  for 
Category  447.  which  is  currently  filled, 
will  re-open.  In  addition,  limits  are 
being  established  for  Categories  340/ 
640.  342/642.  347/348.  443  and  447  for 
the  period  beginning  on  January  1,  1994 
and  extending  through  December  31, 
1994.  Guaranteed  access  levels  (GALs) 
are  being  established  for  Categories  340/ 
640.  342/642  347/348  and  443  the 
period  January  1,  1994  through 
December  31.  1994;  and  Category  447 
for  the  period  February  1,  1994  through 
December  31,  1994. 

Textile  products  in  Category  447, 
produced  or  manufactured  in  Costa  Rica 
and  exported  from  Costa  Rica  on  and 
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fter  February  1,  1994  shall  require  a 
isa. 

Beginning  on  February  1.  1994,  the 
I.S.  Customs  Senrice  will  start  signing 
be  first  section  of  the  form  ITA-370P 
ar  shipments  of  U.S.  formed  and  cut 
arts  in  Category  447  that  are  destined 
ar  Costa  Rica  and  subject  to  the  GAL 
stablished  for  Category  447  for  the 
eriod  beginning  on  February  1, 1994 
nd  extending  through  December  31. 
994.  These  products  are  governed  by 
larmonized  Tariff  item  number 
802.00.8015  and  chapter  61  Statistical 
lote  5  and  chapter  62  Statistical  Note 

of  the  Harmonized  Tariff  Schedule, 
iterested  parties  should  be  aware  that 
hipments  of  cut  parts  in  Category  447 
lust  be  accompanied  by  a  form  ITA- 
70P.  signed  by  a  U.S.  Customs  officer, 
rior  to  export  from  the  United  States 
3r  assembly  in  Costa  Rica  in  order  to 
ualify  for  entry  under  the  Special 
Lccess  Program. 

A  description  of  the  textile  and 
pparel  categories  in  terms  of  HTS 
umbers  is  available  in  the 
:0RR£LAT10N:  Textile  and  Apparel 
ategories  with  the  Harmonized  Tariff 
chedule  of  the  United  States  (see 
ederal  Register  notice  58  FR  62645, 
ublished  on  November  29,  1993).  Also 
Be  58  FR  34991.  published  on  June  30, 
993. 

Requirements  for  f>articipation  in  the 
pecial  Access  Program  are  available  in 
ederal  Register  notices  51  FR  21208, 
ublished  on  June  11.  1986;  52  FR 
6057.  published  on  July  10. 1987;  54 
R  50425,  published  on  December  6. 
989;  and  55  FR  21047.  published  on 
lay  22. 1990. 

The  letter  to  the  Commissioner  of 
iustoms  and  the  actions  taken  pursuant 
3  it  are  not  designed  to  implement  all 
f  the  provisions  of  the  MOU,  but  are 
esigned  to  assist  only  in  the 
nplementation  of  certain  of  its 
revisions. 
onald  L  Levin, 

cting  Chairman,  Committee  for  the 
nplementation  of  Textile  Agreements 

onunittee  for  the  Implementation  of  Textile 
igreementx 
muary  24, 1994. 
ommissioner  of  Customs, 
department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner;  This  directive 
mends,  but  does  not  cancel  the  directive 
;sued  to  you  on  June  24. 1993  by  the 
hainr.an.  Committee  for  the  Implementation 
f  Textile  Agreements.  This  directive 
ancems  imports  of  wool  textile  products  in 
ategory  447.  produced  or  manufactured  in 
osta  Rica  and  exported  during  the  period 
eginning  on  February  25, 1993  and 
xtending  through  February  24, 1994. 

Effective  on  February  1, 1994.  you  are 
irerted  to  amend  the  restraint  period  for 


Category  447  to  begin  on  March  1. 1993  and 
extend  through  December  31, 1993  at  a  level 
of  10.000  dozen'. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  further 
extended  on  December  9. 1993;  pursuant  to 
the  Memorandum  of  Understanding  (MOU) 
dated  December  23. 1993,  between  the 
Governments  of  the  United  States  and  Costa 
Rica;  and  in  accordance  with  the  provisions 
ofExecutive  Order  11651  of  .March  3, 1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  oo  February  1. 1994.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  Gber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1994  and  extending 
through  December  31. 1994.  in  excess  of  the 
following  restraint  limits: 


on  lanuary  1. 1994  and  extending  through 
December  31, 1994: 


Category 

340/640  _. 

769.479  dozen. 

342/642  

284,058  dozen. 

347/348  - 

1296,741  dozen. 

443  

204.020  numbers. 

447  

11,000  dozen. 

■  The  limits  have  not  t>een  ad)usted  to  ac- 
count tor  any  imports  exported  after  December 
31.  1993. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1. 1993  through 
December  31. 1993  and  March  1. 1993 
through  December  31. 1993  (Category  447) 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  December  23, 
1993  between  the  Governments  of  the  United 
States  and  Costa  Rica. 

Also  effective  on  February  1, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
May  15, 1990  to  require  a  visa  for  textile       » 
products  in  Category  447.  produced  or 
manufactured  in  Costa  Rica  and  exported 
from  Costa  Rica  on  and  after  February  1. 
1994. 

Additionally,  pursuant  to  the  December  23, 
1993  MOU;  and  under  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11.  1986).  52  FR  26057  (July  10, 
1987)  and  54  FR  50425  (December  6. 1989). 
effective  on  February  1, 1994,  guaranteed 
access  levels  have  beeri  established  for 
properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  p)€riods  beginning 


Category 

Guaranteed  access 
level 

340/640  

342/642  

347/348  

443  

650,000  dozen. 
250.000  dozen. 
1 ,500,000  dozen. 
200,000  numbers. 

<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  February  28,  1993. 


Effective  on  February  1, 1994,  a  guaranteed 
access  level  of  4,000  dozen  is  being 
established  for  Category  447  for  the  period 
beginning  on  February  1, 1994  and  extending 
through  December  31, 1994  Beginning  on 
February  1, 1994.  the  U.S.  Customs  Service 
is  directed  to  start  signing  the  first  section  of 
form  rrA-370P  for  shipments  of  U.S.  formed 
and  cut  parts  in  Category  447  that  are 
destined  for  Costa  Rica  and  re-exported  to  the 
United  States  on  and  after  February  1. 1994. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  May  15. 1990, 
shall  be  denied  entry  unless  the  Government 
of  Costa  Rica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit.  Any 
shipnrtent  which  is  declared  for  entry  under 
the  Special  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  94-1863  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  3S10-OA-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  28. 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
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Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 

SUPPt.EMENTARY  INFORMATION:  On 
November  15,  November  29,  and 
December  10, 1993,  the  committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(58  FR  60181,  62646  and  64932)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

ComiDodities 

Sponge,  Surgical 
6510-00-559-3219 
6510-00-119-9314 
6510-00-116-1285 
(Requirements  for  Defense  Personnel 

Support  Center  only — 1285) 
6510-00-988-3838 

Services 

Administrative  Services.  U.S.  Army  Corps  of 
Engineers,  Nashville  District,  Estes 
Kefauver  Building  &  Adjacent  Buildings, 
Nashville,  Tennessee 


lanitorial/Crounds  Maintenance,  Soo  Area 
Office,  Soo  Locks,  Sault  Ste.  Marie, 
Michigan 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 

|FR  Doc.  94-1949  Filed  1-27-94;  8;45  am| 
BILUNG  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabihties. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  28, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodity  and  services  to  the 
Government. 

4.  "Hiere  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Tool  Box.  Portable 

5140-01-237-3233 
NPA:  Custom  Manufacturing  Services,  Inc. 

Louisville,  Kentucky. 

Services 

Janitorial/Custodial 

Buildings  243.  255,  277,  322.  323,  325,  336. 
382,  400,  401,  402,  405.  410,  412-419.  422, 
423.  424,  430.  485,  497,  591.  592.  593.  887. 
891.  902,  909,  911.  912,  914,  RlO.  R20 

Kirtland  AFB,  New  Mexico. 

NPA:  Adelanfe  Development  Center,  Inc. 

Albuquerque.  Now  Mexico. 
Switcht>oard  Operation,  Veterans 

Administration  Medical  Center,  1030 

Jefferson  Avenue,  Memphis,  Tennessee. 
NPA:  Memphis  Goodwill  Industries.  Inc 

Memphis,  Tennessee. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  94-1950  Filed  1-27-94;  845  am) 

BriUNC  CODE  e820-33-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 

Li.st. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  28, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22.  1993,  the  Committee  for 
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jrchase  From  People  Who  Are  Blind 
•  Severely  Disabled  published  notice 
8  FR  54560)  of  proposed  additions  to 
e  Procurement  List. 
Comments  were  received  from  the 
k'o  current  contractors  for  the  folders, 
ne  of  the  commenters  enclosed  letters 
;  support  of  its  comments  from  three 
Dnprofit  agencies  employing  p)eople 
ith  severe  disabilities  which  have 
ibccntracts  to  package  folder  tabs  for 
le  folders.  That  conunenter  indicated 
at  addition  of  the  folders  to  the 
■ocurement  List  would  have  a  severe 
ipact  on  the  Grm  and  its  employees, 
irticularly  when  other  recent 
ommittee  actions  impacting  the  firm 
«  taken  into  account.  The  commenter 
so  indicated  that  these  folders  provide 
ost  of  the  work  it  subcontracts  to  three 
;encies  employing  people  with  severe 
isabilities  which  make  tabs  for  use 
ith  the  folders. 

According  to  the  figures  available  to 
le  Committee,  the  impact  of  the  loss  of 
lies  for  the  folders  on  this  company, 
igether  with  the  impact  of  the  earlier 
;tions.  does  not  rise  to  a  level  which 
le  Committee  normally  considers 
ivere  adverse  impact.  As  for  the 
Qssible  loss  of  employment  for  the 
jmmenter's  workers,  the  Committee 
els  that  it  is  outweighed  by  the 
■eation  of  jobs  for  people  with  severe 
isabilities.  whose  unemployment  rates 
eatly  exceed  those  of  people  without 
isabilities.  In  addition,  for  at  least  the 
rst  two  years  after  the  JWOD  agencies 
>sume  supply  responsibility,  the 
ammenter  will  be  afforded  the 
pportunity  to  compete  as  a  supplier  of 
)lder  tabs  to  the  nonprofit  agencies 
hich  will  produce  the  folders.  Thus, 
ny  impact  on  this  commenters  and  its 
mployees  would  be  mitigated  by  the 
pportunity  they  will  have  initially  to 
am  pete  to  supply  the  folder  tabs. 
One  of  the  three  nonprofit  agencies 
'hich  are  the  commenter's 
jbcontractors  for  the  folder  tabs 
articipates  in  the  JVVOD  Program, 
■ccording  to  that  agency,  its 
Libcontract  with  the  commenter  only 
jcently  produced  work  for  its  people 
rith  severe  disabilities,  and  at  very  low 
-ages.  While  the  nonprofit  agency  has 
een  led  to  expect  a  constant  flow  of 
lis  work,  it  has  no  guarantee  that  this 
.'ill  occur. 

If  the  JWOD-participating  agency's 
ubcontract  work  volume  is  typical  of 
lat  provided  to  the  other  two  nonprofit 
gencies  (which  both  the  JWOD  agency 
nd  the  figure  for  subcontractor 
mployees  provided  by  the  commenter 
uggest  it  is),  the  commenter's 
k)vemment  business  for  these  folders  is 
nly  a  portion  of  its  total  folder 
usiness.  Consequently,  even  if  the 


commenter  is  not  successful  in 
competing  to  supply  the  folder  tabs  to 
the  nonprofit  agencies  which  will 
produce  the  folders,  addition  of  these 
folders  to  the  Procurement  List  should 
not  markedly  diminish  the  amount  of 
subcontract  work  which  would  be 
available  to  the  three  nonprofit  agencies 
employing  people  with  disabilities. 
Moreover,  if  the  conunenter  (or  the 
JWOD-participating  subcontractor 
agency)  is  successful  in  bidding  to 
supply  the  folder  tabs  to  the  nonprofit 
agencies  which  will  produce  the  folders, 
the  work  for  the  subcontractor  agencies 
could  actually  increase  for  at  least  two 
years  since  the  commenter  currently 
provides  less  than  half  of  the 
Government  requirement  for  the  folders. 

Also,  it  should  be  noted  that  the 
commenter  could  discontinue  providing 
this  work  to  the  nonprofit  agencies 
employing  persons  with  severe 
disabilities  if  it  chose.  The  commenter 
indicated  that  it  would  take  only  a  small 
investment  to  automate  this  work.  On 
the  other  hand,  placing  the  folders  on 
the  Procurement  List  guarantees  that 
people  with  severe  disabilities  will  be 
involved  in  producing  them  for  the 
Government.  The  Committee  believes 
the  jobs  its  action  would  create 
outweigh  the  possible  loss  of 
employment  for  employees  of  the 
commenter's  subcontractors. 

The  other  commenter  also  indicated 
that  it  was  being  significantly  impacted 
by  this  and  other  recent  additions  to  the 
Procurement  List.  It  also  provided  a 
small  amount  of  information  to 
substantiate  its  claim  that  small 
businesses  like  itself  are  being  forced 
out  of  the  commercial  market  by  large 
office  products  companies.  Because  of 
this  development,  the  impact  of 
additions  to  the  Procurement  List  is 
magnified  as  there  are  fewer 
opportunities  to  recoup  losses  to  the 
Procurement  List  in  the  commercial 
market. 

The  impact  of  this  and  other  recent 
Procurement  List  additions  on  this 
commenter.  as  a  percentage  of  the 
commenter's  sales,  is  less  than  half  the 
impact  on  the  first  commenter.  In  the 
Committee's  view,  neither  impact  rises 
to  the  level  of  severe  adverse  impact. 
Given  the  small  impact  figure  for  this 
commenter,  the  Committee  does  not 
believe  that  the  effect  of  a  shrinking 
office  products  market  for  small 
businesses,  if  such  is  the  case,  is 
significant  enough  to  make  the  impact 
on  this  commenter  severe. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 


most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41U.S.C.  4&-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Folder,  File,  Hanging 
7530-01-357-6854 
7530-01-357-6855 
7530-01-357-6856 
7530-01-357-6857 
7530-01-364-9487 
7530-01-364-9495 
7530-01-364-9496 
7530-01-364-9497 
7530-01-364-9498 
7530-01-364-9499 
7530-01-364-9500 
7530-01-364-9501 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

[FR  Doc.  94-1951  Filed  1-27-94;  8:45  am] 
BILUNG  CODE  S829-39-P 


COMIMOOITY  FUTURES  TRADING 
COMMISSION 

Common  Banking  and  Settlement 
System  of  the  Chicago  Mercantile 
Exchange  and  the  Board  of  Trade 
Clearing  Corporation 

The  Chicago  Mercantile  Exchange 
CCME  ")  and  the  Board  of  Trade 
Clearing  Corporation  ("BOTCC")  have 
submitted  to  the  Commodity  Futures 
Trading  Commission  ("Commission")  a 
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proposal  to  establish  a  conunoa  baaJdog 
and  settlement  system,  pursuant  to 
Section  5a(a)(12)(Al  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.S.C. 
7a(a)(12)(A),  and  Commission 
Regulation  1.41(b).  17  CFR  1.41(b)  (CME 
and  BOTCC  together  being  the 
"participating  clearing  organizations"). 
The  proposal  requires  that  participants 
be  limited  to  entities  that  are  themselves 
members  of  both  the  CME  and  BOTCC 
("joint  clearing  members"),  and 
provides  for  computing  and  transferring 
performance  bond  margin,  settlement 
variation,  and  option  premiums  in 
respect  of  commodity  futures  and 
options  contracts  of  such  joint  clearing 
members.  The  proposal  also  includes 
procedures  governing  the  distribution  of 
excess  performance  bond  margin 
deposits  between  the  CME  and  BOTCC 
in  certain  cases  of  suspension  or 
expulsion  of  ioint  clearing  members. 

Whereas,  the  common  banking  and 
settlement  procedures  provide  for 
performance  bond  margin  deposited  by 
joint  clearing  members  to  be  held  in  the 
joint  names  of  the  participating  clearing 
organizations  at  one  or  more 
depositories; 

Whereas,  the  common  banking  and 
settlement  procedures  provide  for  the 
netting  of  daily  settlement  variation  and 
option  premium  payments  that  joint 
clearing  members  pay  to  or  receive  from 
the  participating  clearing  ormnizations; 

Whereas,  the  common  baiudng  and 
settlement  procedures  can  be  used  to 
reallocate  cash  performance  bond 
margin  deposits  of  joint  clearing 
members  between  the  participating 
clearing  organizations; 

Whereas,  it  is  not  intei>ded  that  the 
common  banking  and  settlement 
procedures  result  in  a  novation  of  the 
joint  clearing  members'  obligations  to 
either  of  the  participating  clearing 
organizations; 

Whereas,  in  the  event  of  the 
suspension  or  expulsion  of  a  joint 
clearing  member,  the  common  banking 
and  settlement  procedures  prohibit  any 
excess  performance  bond  margin,  or 
proceeds  thereof,  attributable  to 
customer  origin  positions  from  being 
transferred  between  the  CME  and  the 
BOTCC  to  satisfy  any  deficit  or 
unsatisHed  settlement  obligations 
attributable  to  proprietary  origin 
positions; 

Whereas,  by  letter  dated  September 
29, 1993,  the  participating  clearing 
organizations  acknowledge  that,  in  the 
event  of  the  suspension  or  expulsion  of 
a  joint  clearing  member,  the  common 
banking  and  settlement  procedures 
would  permit  the  transiierof  any  excess 
performance  bond  nurgin,  or  proceeds 
thereof,  between  the  CME  and  the 


BOTCC  only  if  there  was  no  shortfall  in 
the  funds  required  to  meet  the  joint 
clearing  member's  customer  segregated 
funds  requirements  for  all  of  its 
customers,  and.  by  letter  dated 
IDecember  13, 1993,  the  participating 
clearing  organizations  acknowledge  that 
the  proposed  agreement  among  the  joint 
clearing  members  and  the  participating 
clearing  organizations  is  expressly 
subject  to  the  terms  of  this  Order, 

Whereas,  by  letter  dated  December  9, 
1993,  the  participating  clearing 
organizations  have  represented  that, 
before  implementation  of  the  proposal, 
the  agreement  between  the  participating 
clearing  organizations  will  be  amended 
to  make  clear  that,  in  the  event  of  a 
default  by  a  joint  clearing  member,  the 
clearing  organization  at  which  the 
default  occurred  will  transfer  hmds  to  ' 
the  other  clearing  organization  in 
accordance  with  its  respective  gross 
payment  obligations  if  there  is  a  deficit 
in  payment  flows  to  the  other  clearing 
organization  resulting  from  the  netting 
of  payment  obligations  pursuant  to  the 
common  banking  and  settlement 
procedures,  and  will  otherwise  satisfy 
its  gross  payment  obligations  to  non- 
defaulting  joint  clearing  members  in 
accordance  with  the  routine  settlement 
schedule; 

Whereas,  the  proposal  requires  that 
participants  be  limited  to  entities  that 
are  themselves  members  of  both  the 
CME  and  BOTCC  and  does  not  permit 
participation  by  affiliated  entities; 

Whereas,  the  Commission  has 
reviewed  the  common  banking  and 
settienient  proposal,  the  proposed 
agreement  between  the  participating 
clearing  organizations,  the  proposed 
agreement  among  the  joint  clearing 
members  and  the  participating  clearing 
organizations,  the  representations  of  the 
participating  clearing  organizations  as  to 
the  operation  of  the  common  banking 
and  settlement  system,  and  such  other 
documents  as  constitute  the  complete 
record  in  this  matter  ("Record"); 

Now  Therefore,  based  on  the  Record 
in  this  matter,  and  provided  that  the 
common  banking  and  settlement 
proposal  submitted  by  the  CME  and  the 
BOTCC  is  implemented  consistently 
with  the  representations  and  agreements 
cited  herein; 

U  is  Hereby  Ordered.  Pursuant  to 
Sections  4d  and  20  of  the  Act,  7  II.S.C 
6d  and  24,  and  consistent  with  the 
Bankruptcy  Code.  that,  in  the  event  of 
the  suspension  or  expulsion  of  a  joint 
clearing  member  by  both  the  CME  and 
the  BOTCC,  the  clearing  organization  to 
which  performance  hood  margin  has 
been  allocated  may  transfer  any  excess 
performance  bof>d  mai^n,  or  proceeds 
thereof,  to  the  other  clearing 


organization  only  if  there  is  no  shortfall 
in  the  funds  required  to  meet  the  joint 
clearing  member's  customer  segregated 
funds  requirements  for  all  of  its 
customers  for  whom  segregation  must 
be  maintained. 

It  is  Further  Ordered.  Pursuant  to 
Section  5a(a)(12)(A)  of  the  Act  that  the 
CME  and  the  BOTCCs  request  for 
Commission  approval  of  their  proposal 
to  establish  a  common  banking  and 
settlement  system,  including  approval 
of  proposed  CME  Rule  802.  proposed 
amendments  to  CME  Rule  832, 
proposed  BOTCC  Bylaws  118. 119,  and 
517,  and  proposed  amendments  to 
BOTOC  Bylaws  503,  508.  604,  and  804 
is  hereby  granted. 

Issued  ia  Washington.  DC.  this  21  st  day  of 
Decsmtwr.  1993. 

By  the  Commin ion. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  94-1889  Filed  1-27-94,  8:45  am) 
siLuwa  ooot  «3»1-«1-# 


DEPARTMENT  OF  DEFENSE 

Offlo*  of  th«  Secretary  of  Defense 

Defense  Intelligence  Agency  Scientific 
A<tvleofy  Boercl;  Meetings 

AQBICT:  Defense  Intelligence  Agency 
Sdentific  Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Thursday,  17  February  1994 
(0900-1600). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  the  Pentagon,  Washington,  DC 
20301-7400. 

FOn  FUKTHEA  UifORMATXM  CONTACT: 
Dr.  W^.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington.  DC  20340-5100. 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
dasciCed  information  as  defined  in 
section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  dosed  to  the 
public  The  Panel  will  receive  briehngs 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  MiUtary 
Intelligaaoe,  DIA,  on  related  matters. 
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Dated:  January  25, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  94-1900  Filed  1-27-94:  8:45  am) 

BIUJMC  CODE  iOOO  0«  M 

Defense  Intelligence  Agency  Scientific 
Advisory  Board;  Meeting 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Board. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Wednesday  and  Thursday  23-24, 
February  1994  (0830-1600). 
ADDRESSES:  The  Defense  Intelligence 
Agencv.  the  Pentagon.  Washington.  DC 
20301-7400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson.  Executive 
Secretary.  DIA  Scientific  Advisory 
Board.  Washington.  DC  20340-5100. 
(202)  373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Panel  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  of 
Military  Intelligence.  DIA.  on  related 
matters. 

Dated:  January  25, 1994. 
L.M.  Bynum. 

Altenate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-1901  Filed  1-27-94;  8:45  am) 

BtLUNQ  COO€  SO0O-O4-M 


Office  of  the  Secretary  of  the  Army 

Availability  of  the  Draft  Environmental 
Impact  Statement  for  Closure  and 
Disposal  of  Sacramento  Army  Depot, 
California 

AGENCY:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510.  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  the 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Sacramento  Army  Depot  and  transfer 
of  depot  missions  to  other  installations/ 
agencies.  Maintenance  missions  would 


be  competed  to  determine  location  of 
transfer.  In  accordance  with  the  Act,  the 
Secretary  of  Defense  must  implement  all 
recommendations  for  closure  or 
realignment.  Subject  document  focuses 
on  the  environmental  and 
socioeconomic  impacts  and  mitigations 
associated  with  the  disposal  and  reuse 
of  Sacramento  Army  Depot. 

No  long-term  adverse  ecological  or 
environmental  health  effects  are 
expected  due  to  this  action.  The 
increase  in  population  anticipated  by 
the  reuse  and  disposal  activities  is 
expected  to  have  a  net  positive  impact 
on  the  local  economy.  The  preferred 
alternative,  prepared  with  the 
cooperation  of  the  local  community,  is 
not  expected  to  significantly  impact 
environmental  resources. 

A  scoping  meeting  was  held  in 
Sacramento.  California,  on  28  January 
1993.  Public  notices  requesting  input 
and  comments  from  the  public  were 
issued  in  the  regional  area  surrounding 
Sacramento  Army  Depot. 
DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
this  Notice  of  Availability  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  the  United  States 
Army  Corps  of  Engineers,  Sacramento 
District,  ATTN:  CESPK-ED-M  (ISS). 
1325  J  Street.  Sacramento,  California 
95814-2922. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wandell  Carlton  (916)  557-7424. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment.  Safety  and  Occupational 
Health}  O ASA  llUrEl 
IFR  Doc.  94-1862  Filed  1-27-94;  8:45  ami 

ULUNC  CODE  J710-0S-M 


Garnishment  of  Federal  Civilian 
Employees  Wages  (or  Commercial  Pay 
for  Debt 

AGENCY:  Defense  Finance  and 
Accounting  Service,  Office  of  the 
Secretary.  Department  of  Defense 
ACTION:  Notice. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  (DFAS)  is  giving 
notice  that  all  requests  for  payments 
pursuant  to  court-ordered  garnishments 
as  authorized  under  Section  9  of  Public 
Law  No.  103-94.  Hatch  Act  Reform 
Amendments  of  1993.  for  all 
Department  of  Defense  Civilian 
Employees,  except  those  noted  below, 
shall  be  submitted  to  the  Defense 
Finance  and  Accounting  Service — 
Cleveland  Center.  Office  of  General 


Counsel.  Code  L.  1240  East  9th  Street. 
P.O.  Box  998002.  Cleveland  OH  44199- 
8002. 

For  Requests  that  apply  to  employees 
of  the  Army  and  Air  Force  Exchange 
Service  or  civilian  employees  of  the 
Defense  Contract  Audit  Agency  (DCAA) 
and  the  Defense  Logistics  Agency  (DLA) 
who  are  employed  outside  the  United 
States,  see  5  CFR  part  581,  appendix  A. 

For  requests  that  apply  to  civilian 
employees  of  the  Army  Corps  of 
Engineers,  the  National  Security 
Agency,  the  Defense  Intelligence 
Agency,  and  non-appropriated  fund 
civilian  employees  of  the  Air  Force, 
contact  the  following  offices: 

Army  Corps  of  Engineers 

U.S.  Army  Corps  of  Engineers.  Omaha 
District,  Central  Payroll  Office.  Attn: 
Garnishments.  P.O.  Box  1439  DTS, 
Omaha.  NE  68101-1439. 

National  Security  Agency 

General  Counsel.  National  Security 
Agency/Central  Security  Service, 
9800  Savage  Rd.,  Ft.  G.  Meade.  MD 
20755-6000. 

Defense  Intelligence  Agency 

Office  of  General  Counsel,  Defense 
Intelligence  Agency.  Pentagon,  2E238. 
Washington.  DC  20340-1029. 

Air  Force  Non-Appropriated  Fund 
Employees 

Office  of  General  Counsel,  Air  Force 
Ser\'ices  Agency,  10100  Reunion 
Place,  suite  503.  San  Antonio.  TX 
78216-4138. 

For  civilian  employees  of  the  Army, 
Navy,  and  Marine  Corps  who  are 
employed  outside  the  United  States, 
contact  the  following  offices: 

Army  Civilian  Employees  Europe 

266th  Theater  Finance  Command, 
ATTN:  AEUCF-CPF,  APO  New  York 
09007-0137. 

Army  NAF  Civilian  Employees  in  Japan 

Commander.  US  Army  Finance  & 
Accounting  ORice,  Japan;  Unit  45005, 
ATTN:  APAJ-RM-FA-E-CP.  APO  AP 
96343-0087. 

Army  Civilian  Employees  in  Korea 

175th  Finance  &  Accounting  Office, 
Korea.  Unit  15300.  ATTN:  EAFC-FO 
(Civilian  Pay).  APO  AP  96205-0073. 

Army  Civilian  Employees  in  Panama 

DCSRM  Finance  &  Accounting  Office, 
Unit  7153.  ATTN:  SORM-FAP-C. 
APO  AA  34004-5000. 
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Navy  and  Marine  Corps  Civilian 
Employees  Overseas 

Director  of  the  Office  of  Civitian 
Personnel  Management;  Office  of  the 
General  Counsel,  Navy  Department, 
800  N.  Quincy  SL.  Arlington,  VA 
22203-1998. 
DATES:  This  action  will  be  effective 
February  3, 1994. 

ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  Deputy  Director 
Resource  Management,  Defense  Finance 
and  Accounting  Service,  1931  Jefferson 
Davis  Highway,  Crystal  Mall  3,  room 
416,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORl«ATJOH  CONTACT:  Mr. 
Rod  Winn  at  (216)  522-5956  or  DSN 
580-5958. 

SUPPLEMENTARY  INFORM-ATFON:  Congress 
has  authorized  the  garnishment  of 
Federal  civilian  employees'  wages  for 
commercial  debts  pursuant  to  Section  9 
of  Public  Law  103-94,  Hatch  Act 
Reform  Amendments  of  1993.  The 
applications  and  orders  and  legal  issues 
related  thereto  will  be  reviewed  by  the 
appropriate  addressee  OfTice  of  General 
Counsel. 

Dated:  January  4, 1994. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Fegi^ter  Lkusoa 
Officer,  Department  of  Defense. 
IFK  Doc  94-1817  Filed  1-27-94;  845  ami 

B1LUN6  CODE  SOOO  M  M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Beard; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Independent  Review  for  the  Air  Force 
Oifice  of  Test  and  Evaluation  (AF/TE) 
will  meet  from  8  a.m.  to  5  p.m.  on  1- 
3  Maich  1994  at  Kirtland  AFB,  NM. 

The  purpose  of  this  meeting  is  to 
conduct  an  Independent  Review  for  an 
AF/TE  program.  The  meeting  will  be 
clos*^d  Jo  the  public  in  accordance  with 
sectiiMi  .'Ki2b  of  title  5,  United  States 
Code,  "specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-S404. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
jFR  Doc .  94-1830  Filed  l-27-<M:  8  45  am| 

BILUMG  CODE  3»10-01-W 


Office  of  Test  and  Evaluation  (AF/TE) 
will  meet  from  8  ajn.  to  5  p.m.  on  9- 
10  February  1994  at  the  Pentagon, 
VVashii^ton,  DC. 

The  purpose  of  this  meeting  is  to 
conduct  an  Independent  Review  for  an 
AF/TE  program.  The  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b  of  title  5,  United  States 
Code,  specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  ).  Conner. 

Air  Force  Federai  Register  Liaison  Officer. 
IFR  Doc  94-1831  Filed  1-27-94;  8  45  am] 
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Departnient  of  the  Army 

Armed  Forces  Epidemiological  Board 
Meeting 

AGENCY:  Armed  Forces  Epidemiological 

Board,  DOD. 

ACTJOH:  Notice  of  open  meeting. 

In  aocordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-462)  announcement  is  made 
of  the  following  committee  meeting: 
Name  of  Committee:  Armed  Forces 

Epidemiological  Board. 
Date  of  Meeting:  lS-16  February  1994. 
Time;  0730-1730 
Place:  Camp  Pendleton,  California. 
Proposed  Agenda:  15-15  February 

1994 — Service  preventive  mertidne 

reports  and  current  infectious  disease 

concerns. 

This  meeting  will  be  open  to  the 
public  but  limited  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  fiie 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six, 
5109  Leesburg  Pike,  room  667,  Falls 
Church.  VA  22041-3258,  (703)  756- 
8012. 

Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  "4-1826  Filed  1-27-94;  8:45  aroj 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Independent  Review  for  the  Air  Force 


Corps  of  Engineers 

Engineering  Circular  issued  by  the 
Corps  of  Engineers 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACPON:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  Llie  Engineering 


Circular  (EC)  1130-2-204  to  all  knoMH 
interested  parties.  The  EC  provides 
Corps  of  Engineers  agency  poHcy  and 
guidance  regarding  implemeniatioo  of 
new  recreation  user  fee  authority 
conferred  in  the  Omnibus  Budget 
Recoodiiation-Act  of  1993  (Pub.  L  103- 
66).  The  legislation  authorized  the 
Corps  to  charge  a  fee  of  not  more  than 
$3.00  per  vehicle  per  day  for  the  use  of 
certain  devbioped  day  use  recreation 
facilities. 

FOR  FURTHER  tWFORMATKSH  CONTACT: 
Mr.  Darrell  Lewis,  Natural  Resources 
Management  Branch,  Office  of  the  Chief 
of  Engineers  at  (202)  272-0247. 
SUPPLEMENTARY  INFORMATION:  The  five 
appendices  to  the  EC  arts  not  included. 
Copies  are  available  on  request  from 
HQUSACE.  CECW-ON,  20 
Massachusetts  Avenue  NW.. 
Washington,  DC  20314-1000,  or  by 
calling  the  above  telephone  number. 

Deted:  ianuary  21. 1994. 
f»iin  P.  Elmore. 

Chiff.  Opemtions,  Construction  and 
Beodineas  Division,  Directorate  ofCivU 

Works. 

Expires  December  31,  1996 

Propect  Operatioo  Recreatioa  User  Fees 
for  Day  lite  Facilities 

Fcbmary  1, 1994. 

1.  Purpose.  This  circular  provides 
information  and  guidance  for  the 
administration  of  a  recreation  user  fee 
program  for  day  use  facilities  at  U.S. 
Army  Corps  of  Engineers  Civil  WorJ^s 
water  resourrc  development  projects. 
The  guidance  in  this  circular  must  be 
used  in  conjunction  with  the  guidance 
in  ER  1130-2-404. 

2.  ApplicobJiity.  This  circular  applies 
to  major  subordinate  commands, 
districts,  laboratories  and  field  operating 
activities  having  Gvil  Works 
responsibilities. 

3.  References. 

a.  Public  Law  103-66,  Omnibus 
Budget  Reconciliation  Act  of  1993. 

b.  5  CFR  Part  1320.  Code  of  Federal 
Regulations.  Appendix  B. 

5.  Policy.  No  fees  wiU  be  charged  for 
entrance  to  any  Corps  operated  area. 
Fees  will  be  charged  for  the  use  of 
doveloped  day  use  recreation  facilities 
provided  by  the  Corps,  as  prescribed 
below  artd  shown  in  Appendix  C. 

a.  General.  Day  user  fees  will  be 
charged  for  the  use  of  Corps  operated 
ddy  use  facilities  which  nteet  tfie 
requirements  destTibed  below. 

(1)  Fees  will  be  charged  for  the  u.se  of 
certain  boat  launching  ramps  and 
designated.  de\'eloped  swimming 
beaches  in  Corps  operated  day  use 
recreation  areas.  Fees  will  not  be 
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;harged  for  drinking  water,  wayside 
jxhibits,  roads,  scenic  drives,  overlook 
;ites.  picnic  tables,  toilet  facilities, 
surface  water  areas,  undeveloped  or 
ightly  developed  shoreiand,  or  general 
.isitor  information.  Day  user  fees  will 
lot  be  charged  for  the  use  of  visitor 
:enters. 

(2)  Day  user  fees  Vk  ill  be  charged  only 
A'here  there  is  reasonable  expectation 
hat  revenues  will  significantly  exceed 
:osts  of  collection,  to  include 
mplementation  costs.  Estimates  of 
innual  revenue  from  a  fee  facility  must 
?xceed  annual  estimated  cost  to  collect, 
ncluding  the  cost  of  implementation 
jmortized  over  the  design  life  of  the 
mprovements.  by  10%  or  $3,000. 
.vhichever  is  grtater.  The  estimate 
ihould  be  reviewed  periodically  by 
Division  Commanders  to  determine  the 
ustification  for  modifying  the  project 
Fee  collection  program. 

b.  Boat  Launch  User  Fee.  A  day  user 
fee  of  $2.00  will  be  charged  to  launch 
i  boat  at  a  ramp  in  a  Corps  operated  day 
jse  recreation  area,  provided  that  the 
let  revenue  test  in  paragraph  5. a. (2)  is 
■net. 

(1)  The  fee  will  be  charged  at 
■ecreation  areas  having  a  boat  ramp  and 
Dne  or  more  of  the  following  facilities: 
restrooms,  security  lighting,  picnicking 
facilities,  swimming  facilities,  or  other 
developed  recreation  facilities.  The  boat 
launch  fee  will  not  be  charged  at  boat 
■amps  located  in  recreation  areas  which 
ire  exclusively  campgrounds  and 
reser\'Bd  exclusively  for  the  use  of 
:;ampers.  or  in  recreation  areas  which 
provide  only  a  boat  ramp  and  courtesy 
Jock. 

(2)  Payment  of  this  fee  entitles  the 
user  to  launch  a  boat  at  any  Corps 
3perated  recreation  area  at  any  Corps 
project  on  that  day,  except  at  boat  ramps 
located  within  a  fee  campground  and 
reserved  exclusively  for  the  use  of 
::ampers. 

c  Swimming  Beach  User  Fee.  A  day 
user  fee  of  Sl.OO  per  person,  up  to  $3.00 
per  vehicle,  will  be  charged  for  the  use 
Df  a  designated,  developed  swimming 
beach  in  a  Corps  operated  day  use 
recreation  area,  provided  that  the  net 
revenue  test  in  paragraph  5.a.(2)  is  met. 

(1)  The  swimming  beach  fee  will  be 
charged  at  Corps  operated,  designated, 
developed  swimming  beaches,  with  the 
exception  of  swimming  beaches  located 
in  recreation  areas  which  are 
exclusively  campgrounds  and  reserved 
exclusively  for  the  use  of  campers.  A 
designated,  developed  swimming  beach 
is  properly  signed,  buoyed  and 
delineated  in  accordance  with 
established  design  and  safety 
requirements  contained  in  E^  1110-1- 
400. 


(2)  Payment  of  this  fee  entitles  the 
user  to  use  any  developed  beach  at  any 
Corps  operated  recreation  area  at  any 
Corps  project  on  that  day.  with  the 
exception  of  swimming  beaches  located 
within  fee  campgrounds  and  reserved 
exclusively  for  the  use  of  campers. 

d.  Daily  User  Fee  Exclusivity.  The 
daily  boat  launch  ramp  and  swimming 
beach  user  fees  are  mutually  exclusive. 
Payment  of  a  daily  boat  launch  ramp 
user  fee  does  not  permit  swimming  at  a 
designated  beach,  and  vice  versa. 

e.  Annial  Day  User  Fee  Pass.  An 
annual  pass  may  be  purchased  for 
$25.00,  which  permits  the  holder  and 
all  accompanying  pas«.engers  in  the 
vehicle  to  use  any  or  all  boat  launch 
ramps  and/or  designated,  developed 
swimming  beaches  at  any  Corps 
operated  recreation  area  at  any  Corps 
project  for  that  calendar  year,  except  at 
facilities  located  within  a  fee 
campground  and  reserved  exclusively 
for  the  use  of  camf>ers.  A  sample  annual 
pass  is  shown  in  Appendix  D. 

f.  Paid  Camping  Permits.  A  paid 
camping  permit  will  entitle  the  holder 
to  use  any  or  all  day  use  facilities 
without  paying  additional  day  user  fees 
at  the  same  project,  on  any  day  for 
which  the  permit  is  valid.  In  certain 
instances,  some  form  of  vehicle  pass 
may  be  required  for  campers  who  have 
more  than  one  vehicle  or  where  the 
camping  unit  is  also  the  mode  of 
transportation.  A  separate  pass,  locally 
printed  for  this  situation,  is  acceptable. 
Resource  managers  should  consider 
local  situations  when  determining 
applicability. 

g.  Lessees.  Lessees  may  not  charge  a 
fee  for  Corps  operated  facilities.  They 
may  charge,  however,  for  Corps 
constructed  facilities  located  on  their 
leasehold  in  accordance  with  real  estate 
policy,  prescribed  in  CERE-MC 
memorandum,  dated  15  Oct  1993. 
Subject:  Fees  Charged  at  Leased 
Recreation  Sites. 

h.  Native  American  Indian  Tribes. 
The  District  Engineer  may  waive  user 
fees  under  this  circular  for  Native 
American  Indian  Tribal  members, 
consistent  with  rights  reserved  to  the 
Tribes  under  the  law. 

i.  Children.  No  day  user  fee  charge 
will  be  made  for  children  under  12 
years  of  age. 

6.  Procedures. 

a.  The  district  commander  will 
provide  the  established  schedule  of  day 
user  fees  to  the  major  subordinate 
command  NLT  30  December  each  year, 
beginning  in  1994.  The  major 
subordinate  command  commander  will 
periodically  review/audit  the  district's 
establishment  of  fee  schedules. 


b.  Information  on  approved  user  fee 
areas  and  charges  will  be  submitted 
through  the  National  Resource 
Management  System  (NRMS),  as 
outlined  in  ER  1130-2-414. 

7.  Cost  of  Collection.  Since  day  user 
fees  will  be  collected  only  at  facilities 
where  revenue  significantly  exceeds 
cost  of  collection,  strict  attention  must 
be  given  to  tracking  costs  associated 
with  the  collection  of  day  user  fees  at 
designated  facilities  An  annual  analysis 
of  revenues  versus  cost  of  collection, 
including  amortized  implementation 
costs,  must  be  available  for  review  by 
Major  Subordinate  Commands  and  by 
HQUSACE  by  30  December  of  each  year. 

8.  Effective  Dates  for  Fee  Collection. 
District  commanders  will  assess 
seasonal  visitation  patterns  of 
individual  fee  areas  to  determine  the 
period  during  which  a  fee  program  will 
be  in  effect. 

9.  Signs.  All  areas  designated  as 
recreation  user  fee  areas  will  be  marked 
with  appropriate  signs  that  provide 
necessary  instructions  to  users  of  the 
area  with  regard  to  collection  of  fees. 
The  official  U.S.  fee  area  symbol  will  be 
displayed  at  the  entrance  to  designated 
user  fee  areas.  The  U.S.  fee  area  symbol 
will  be  installed  prior  to  collection  of 
fees  in  the  area.  All  signs  and  symbols 
will  conform  to  the  guidance  provided 
in  EP  610-l-6a  and  b  and  ER  1130-2- 
431. 

10.  Fee  Collection. 

a.  Methods  of  Collection.  Fees  may  be 
collected  by  one  or  more  of  the 
following  methods: 

(1)  Control  stations.  Fees  may  be 
collected  by  either  contract  or  Corps 
personnel.  Contractors  will  be  properly 
identified  to  prevent  unauthorized 
personnel  from  collecting  fees. 

(a)  A  cash  register  may  be  used  in  the 
fee  collection  process  to  issue  receipts 
to  users.  Visitors  will  be  instructed  to 
display  the  cash  register  receipt  on  the 
left  side  of  the  vehicle  dashboard. 
Specifications  for  cash  registers  are 
included  in  Appendix  E. 

(b)  The  Automated  User  Permit 
System  (AUPS)  may  be  used  to  collect 
day  user  fees. 

(2)  Self-deposit  vault  system.  Where 
and  when  appropriate,  the  self-deposit 
vault  system  may  be  used  to  reduce  the 
cost  of  collection. 

(a)  A  registration  point  will  be 
provided  which  has: 

— A  deposit  vault  similar  to  the  one 
shovm  in  ER  1130-2-404,  Appendix 
C. 

— A  sign  instructing  the  user  on  the  self- 
deposit  system,  stating  the  fee  for  the 
area  and  indicating  a  50  percent 
reduction  of  fees  for  bearers  of  Golden 
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Age  or  Golden  Access  Passports.  It 
should  also  provide  instructions  for 
displaying  the  permit  stub. 
— ENG  Form  4839A,  Self-Deposit  Day 
User  Permit.  This  is  a  scalable 
envelope  with  detachable  stub  that 
will  be  used  to  pay  fees.  The  user  will 
be  instructed  to  retain  the  stub  as  a 
receipt  for  display  on  the  left  side  of 
the  vehicle  dashboard.  These  forms 
are  available  at  the  USAGE 
Publication  Depot. 

(b)  Revenues  will  be  collected  from 
the  deposit  vault  on  a  regular  basis  by 
authorized  Corps  or  contractor 
personnel.  Personnel  will  check  to 
insure  area  users  have  appropriate 
permits. 

(3)  Other  methods.  Fees  may  be 
collected  by  authorized  Corps  and 
contractor  employees  at  project  offices, 
visitor  centers  or  on  visits  through  a  fee 
area.  These  collections  may  be  made 
using  a  cash  register,  AUPS  or  ENG 
Form  4457. 

b.  Types  of  payment.  In  order  of 
preference,  types  of  acceptable  payment 
are  in  (1)  U.S.  currency,  (2)  traveler's 
checks  or  (3)  personal  checks  for  the 
amount  of  purchase  only. 

c.  Contractor  collection.  Whenever 
contractor  employees  axe  utilized  for  fee 
collection,  the  requirements  in  ER 
113O-2-404  and  ER  37-2-10  will  apply. 

11.  Hemittance.  All  user  fee  funds  will 
be  remitted  in  accordance  with  ER  37- 
2-10. 

12.  Enforcement.  Persons  failing  to 
pay  established  fees  will  be  subject  to 
enforcement  action  in  accordance  with 
36  CFR  327.23,  Recreation  Use  Fees. 

13.  Accounting.  All  income  derived 
from  fee  collection  will  be  deposited 
into  Special  Receipt  Account  965007 
and  reported  in  accordance  with  ER  37- 
2-10  and  ER  1130-2-414. 

14.  Credit  Vouchers  and  Refunds.  No 
credit  vouchers  or  refunds  will  be  given 
for  day  user  fees. 

15.  Golden  Age  and  Golden  Access 
Passports.  Golden  Age  and  Golden 
Access  Passport  discounts  will  apply  to 
day  user  fees.  The  Passport  will  entitle 
the  holder  and  all  accompanying 
passengers  in  a  single,  private,  non- 
commercial vehicle  to  a  50  percent 
discount  of  the  daily  or  annual  day  user 
fee.  Passport  discounts  will  not  apply  to 
commercial  vehicles,  transporting 
visitors  for  hire.  Golden  Eagle  Passports 
do  not  apply  to  user  fees.  The  schedule 
of  day  user  fees  and  Golden  Age  and 
Access  Passport  discounts  is  contained 
in  Appendix  C. 

16.  Specialized  Facility  Reservations 
and  Special  Events.  The  charging  of  a 
day  user  fee  at  a  recreation  area  does  not 
]»reclude  the  charging  of  a  fee  for  the 


reservation  of  a  specialized  facility  or 
for  a  special  event  within  the  area. 
Neither  does  the  charging  of  a  fee  for  the 
reservation  of  a  specialized  facility  or 
special  event  preclude  the  collecting  of 
the  established  day  user  fee  for  the 
recreation  area.  Resource  managers 
should  consider  local  situations  when 
determining  fee  applicability. 

17.  Public  Information.  In  the  interest 
of  informing  the  pubhc  of  the  fee 
collection  program,  public  information 
activities  will  be  conducted  to 
disseminate  information  regarding  this 
program  at  least  two  months  before  the 
collection  of  fees  begins  at  newly 
designated  user  fee  areas.  District 
commanders  will  notify  congressional 
delegations,  as  appropriate,  of  the  fee 
collection  program  in  their 
congressional  districts.  Public 
information  meetings,  convened  to       * 
discuss  the  new  program  for  a  project  or 
group  of  projects,  as  well  as  the 
philosophy  and  rational  for  the  new  fee 
program,  are  strongly  encouraged. 
Various  additional  coordination 
activities  should  also  occur  with  any 
other  interested  parties. 

18.  Controlling  Paperwork  Burden  on 
the  Public.  The  guidance  in  5  CFR  Part 
1320  establishes  the  framework  for  the 
paperwork  control  process.  Generally, 
this  CFR  provides  that  an  agency  shall 
not  engage  in  a  collection  of  information 
(from  the  public)  without  obtaining 
Office  of  Management  and  Budget 
approval.  There  are  no  procedures 
contained  in  this  regulation  that  should 
be  interpreted  to  require  the  public 
provide  information  other  than  general 
data. 

For  the  Commander. 
John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 
5  Apfwndices 
App  A — Pertinent 

Legislative  Language 
App  fl — Summary  of  the 

Corps  User  Fee  Program 
App  C— Day  User  Fee  Schedule 
App  D — Annual  Day  Use  Pass 
App  E — Cash  Register  Specifications 
|FR  Doc.  94-1839  Filed  1-27-94;  845  am| 
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Department  of  the  Navy 

Notice  of  Intent  To  Reopen  Scoping  for 
a  Joint  Environmental  Impact 
Statement  for  Proposed  Disposal  and 
Reuse  of  Long  Beach  Naval  Hospital, 
Long  Beach,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  as 
implemented  by  the  Council  on 


Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  reopen  scoping  for  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
the  disposal  and  reuse  of  Naval  Hospital 
(NAVHOSP)  Long  Beach,  Long  Beach, 
California. 

In  accordance  with  requirements  of 
the  1991  Base  Closure  and  Realignment 
Commission,  the  Navy  plans  to 
disestablish  NAVHOSP  Long  Beach  on 
31  March  1994.  Operations  conducted  at 
NAVHOSP  Long  Beach  are  currently 
relocating  to  other  naval  hospitals 
located  in  the  continental  United  States. 
The  proposed  action  involves  the 
disposal  of  land,  buildings,  and 
infrastructure  of  NAVHOP  Long  Beach 
for  subsequent  reuse.  The  property 
currently  occupied  by  the  hospital  totals 
65.2  acres  located  at  7500  E.  Carson 
Street  and  generally  bounded  by  Carson 
Street,  Dovey  Drive,  El  Dorado  Regional 
Park,  and  the  605  Freeway.  However,  a 
parcel  of  approximately  35  acres  will 
revert  to  ownership  by  the  Qty  of  Long 
Beach  in  accordance  with  the  deed 
conveying  that  parcel  to  the  Navy.  The 
disposal  and  reuse  of  the  remaining 
approximately  30  acres  will  comprise 
the  focus  of  the  NEPA  documentation. 

The  Navy  intends  to  analyze  the 
environmental  effects  of  the  disposal  of 
NAVHOSP  Long  Beach  based  on  the 
reasonably  foreseeable  reuse  of  the 
property,  taking  into  account  uses 
identified  by  the  City  of  Long  Beach  and 
as  determined  during  the  scoping 
process.  Potential  reuses  of  NAVHOSP 
Long  Beach  that  have  been  identified 
include  (1)  demolition  of  the  existing 
hospital  complex  and  accessory 
structures  and  construction  of 
approximately  one  million  square  feet  of 
retail,  restaurant,  and  entertainment 
commerical  space,  (2)  continued  use  of 
the  existing  hospital  complex  for 
medical  use.  and  (3)  use  of  the  existing 
facilities  for  educational,  office,  and 
administrative  spaces. 

The  Qty  of  Long  Beach  owns  the 
adjacent  property  to  the  west  of  the 
hospital  site  and  plans  to  develop  it. 
along  with  the  property  that  will  revert 
to  City  control  as  soon  as  possible. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
resources,  transportation,  and 
socioeconomic  impacts. 

In  May  1993,  the  Navy  initiated  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  significant 
issues  to  be  addressed  related  to  this 
action.  A  scoping  meeting  was  held  in 
the  City  of  Long  Beach  on  27  May  1993 
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id  the  process  of  preparing  the  EIS  was 
jgun.  More  recently,  however,  the 
avy  has  become  aware  that  additional 
otential  reuses  of  the  hospital  site  may 
ave  been  identified  that  need  to  be 
;aluated  through  the  NEPA  process, 
herefore.  the  scoping  process  is  being 
^opened  for  a  period  of  90  days  from 
le  date  of  this  notice  to  allow 
immunities,  organizations,  and  the 
liblic  to  submit  to  the  Navy  additional 
(use  alternatives  or  substantive 
ivironmental  issues  of  concern.  The 
avy  will  then  fully  evaluate  potential 
!use  recommendations  that  have  a 
lasonable  basis  for  implementation  and 
hich  would  generate  jobs  and/or 
ivenues  for  the  local  economy. 
Public  scoping  meetings  will  be 
inducted  in  late  March  1994  to  allow 
ral  public  scoping  comments.  A  notice 
F  time  and  place  for  these  meetings  will 
;  advertised  in  local  newspapers  and 
tailed  to  local  city  ofTicials.  It  is 
nportant  that  federal,  state,  and  local 
^encies  and  interested  individuals  take 
lis  opportunity  to  identify 
ivironmental  concerns  that  should  be 
idressed  during  the  preparation  of  the 
IS.  Agencies  and  the  public  are  invited 
id  encouraged  to  provide  written 
jmment  in  addition  to,  or  in  lieu  of, 
ral  comments  at  the  public  meetings, 
o  be  most  helpful,  scoping  comments 
lould  clearly  describe  speciHc  issues 
r  topics  which  the  commentor  t)elieves 
le  EIS  should  address.  Written 
amments  regarding  this  proposed 
:tion  should  be  mailed  no  later  than 
pril  28. 1994.  to  Commanding  Officer, 
outhwest  Division.  Naval  Facilities 
ngineering  Command,  1220  Pacific 
ighway.  San  Diego,  California  92132- 
190  (Attn:  Mr.  Dan  Muslin,  Code  232), 
(lephone  (619)  532-3403. 

Dated:  January  25. 1994. 
[ichael  P.  Rummel, 
CDR.  fAGC,  USN.  Federal  Register  Liaison 

'fficer. 

■R  Doc.  94-1887  Filed  t-27-94;  8:45  am] 

LUNG  CODE  3810-^E-M 


itent  To  Prepare  a  Supplemental 
nvironmental  Impact  Statement  for 
ie  Proposed  Dredging  of  the  Pier  D 
rea  at  Naval  Shipyard,  Paget  Sound, 
iremerlon,  WA 

Pursuant  to  section  102(2)(C)  of  the 
lational  Environmental  Policy  Act  of 
969,  as  implemented  by  the  Council  on 
nvironmental  Quality  regulations  (40 
FR  parts  1500-1508),  the  Department 
f  the  Navy  announces  its  intent  to 
repare  a  Supplemental  Environmental 
Tipact  Statement  (SEIS)  to  further 
ssess  impacts  associated  with  dredging, 
redge  material  disposal,  and  other  in- 


water  work  to  support  the  homeporting 
of  two  Fast  Combat  Support  Ships 
(AOE-6  Class)  at  Puget  Sound  Naval 
Shipyard  (PSNS),  Bremerton. 
Washington. 

A  Programmatic  Environmental 
Impact  Statement  (PEIS)  for  the  AOE-6 
Class  West  Coast  Homeporting  Program, 
issued  in  the  fall  of  1991,  included  the 
tiered  analysis  of  the  proposed 
homeporting  at  PSNS.  The  AOE-6  PEIS 
proposed  the  upgrading  of  Pier  D  to  a 
deep-draft  pier  by  dredging  170.400 
cubic  yards  of  material  adjacent  to  both 
sides  of  the  pier  to  deepen  the  berthing 
area.  The  impact  analysis  assessed 
anticipated  impacts  resulting  from 
dredging  operations,  open  water 
dredged  materials  disposal,  and  upland 
dredged  materials  disposal.  A  Record  of 
Decision  for  this  action  was  issued  by 
the  Department  of  the  Navy  in  March 
1992. 

The  Suquamish  Indian  Tribe  appealed 
a  permit  for  this  project  that  was  issued 
by  the  City  of  Bremerton  under  the 
Washington  State  Shorelines 
Management  Act  and  the  City  of 
Bremerton  Shorelines  Master  Program. 
The  permit  is  required  by  the  State  of 
Washington  before  certifying  a  proposal 
under  Section  401  of  the  Clean  Water 
Act.  The  appeal  was  resolved  when  the 
Navy,  State  of  Washington,  City  of 
Bremerton,  and  the  Suquamish  Tribe 
agreed  that  the  Navy  would  prepare  an 
SEIS  addressing  the  Pier  D  upgrade 
dredging  project  and  additional  work 
related  to  the  dredging  project  and 
operations  at  the  pier. 

The  Pier  D  upgrade  project  involves 
dredging  sediment  and  making  upgrades 
to  Pier  D  at  PSNS  in  Sinclair  Inlet  at 
Puget  Sound.  The  proposed  action  will 
provide  two  upgraded  berths  at  Pier  D 
capable  of  handling  a  minimum  of  two 
AOE-6  Class  ships  and  will  also 
provide  the  flexibility  to  berth  other 
deep-draft  ships  assigned  to  PSNS. 
Dredging  is  proposed  to  enlarge  the 
berths  at  Pier  D,  currently  used  for 
inactive  ships.  Depths  at  the  AOE-6 
berth  (1,073  ftet  x  117  feet)  would  be 
increased  by  this  project  from  the 
current  depths  to  -44.4  feet  mean 
lower  low  water  (MLLW).  The  deep 
draft  berth  (1.073  feet  x  145  feet)  would 
be  increased  to  -46.4  feet  MLLW.  and 
include  a  400  feet  x  116  feet  area  for  sea 
chest  intake  clearance  that  would  be 
increased  to  -49.4  feet  MLLW.  A  new 
steel  fender  pile  system  will  be  added 
to  Pier  D  to  increase  the  capacity  of  the 
existing  timber  fender  piles;  remaining 
timber  fender  piles  will  be  replaced.  As 
currently  designed,  approximately 
105,000  cubic  yards  of  marine 
sediments  would  be  dredged  and 
disposed  of  at  one  or  more  disposal  sites 


approved  for  this  purpose  by  various 
federal,  state,  and  local  environmental 
laws. 

As  agreed  during  the  appeal  process, 
the  scope  of  the  SEIS  will  be  limited  to 
the  potential  impacts  associated  with 
the  proposed  dredging  in  the  vicinity  of 
Pier  D.  including  rehandling  dredged 
material,  transportation  of  dredged 
material,  and  disposal  of  dredged 
material.  The  SEIS  will  address,  but  not 
be  limited  to.  the  following  issues:  (1) 
Potential  alternatives  to  the  proposal 
and  appropriate  mitigation  measures:  (2) 
project  monitoring  to  ensure  that 
environmental  quality  is  maintained; 
and  (3)  potential  environmental  impacts 
at  the  Pier  D  dredge  site,  including 
impacts  to  land.  air.  water,  plants  and 
animals,  environmental  health,  land  and 
shoreline  uses,  transportation,  public 
services,  utilities,  and  related 
socioeconomic  conditions.  Specific 
dredging  related  impacts  to  be  analyzed 
include:  (1)  Potential  impacts  to  aquatic 
species;  (2)  potential  impacts  associated 
with  the  resuspension  and  exposure  of 
contaminated  sediments  in  the  vicinity 
of  Pier  D  during  dredging  operations;  (3) 
potential  impacts  associated  with  post- 
dredging  exposure  of  contamination, 
future  contamination  associated  with 
Pier  D  dredging  activities,  and 
coordination  with  cleanup  efforts  to  be 
undertaken  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act;  and  (4)  potential  impacts  associated 
with  the  handling,  transportation,  and 
disposal  of  dredged  material. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  regarding  issues  of  concern. 
To  be  most  helpful,  these  comments 
should  clearly  describe  specific  issues 
or  topics  which  the  commentor  believes 
the  SEIS  should  address.  Written 
statements  and/or  questions  regarding 
the  SEIS  should  be  mailed  no  later  than 
30  days  from  the  date  of  this  publication 
to  Mr.  Peter  Havens,  Code  232, 
Engineering  Field  Activity  Northwest, 
Naval  Facilities  Engineering  Command. 
3505  NW  Anderson  Hill  Road. 
Silverdale,  WA  98383-9130,  telephone 
(206) 396-5976. 

Dated:  January  25, 1994. 
Michael  P.  Rummel. 

LCDP.  JAGC.  USN.  Fedenil  Pegisler  Liaison 

Officer 

IFR  Doc.  94-1888  Filed  1-27-94;  845  am) 
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Finding  of  No  Significant  Impact; 
Short-Term  Storage  of  Naval  Spent 
Fuel;  Availability  for  Public  Review 

SUMMARY:  The  Naval  Nuclear  Propulsion 
Program  has  prepared  an  Environmental 
Assessment  of  short-term  storage  of 
Naval  spent  nuclear  fuel.  The  preferred 
alternative  is  the  "No  Action" 
alternative.  Naval  spent  fuel  removed 
from  nuclear  powered  ships  would  be 
retained  in  shipping  containers  at  five 
shipyards:  Portsmouth  Naval  Shipyard 
in  Kittery,  Maine;  Norfolk  Naval 
Shipyard  in  Portsmouth,  Virginia; 
Newport  News  Shipbuilding  in  Newport 
News,  Virginia;  Puget  Sound  Naval 
Shipyard  in  Bremerton,  Washington; 
and  Pearl  Harbor  Naval  Shipyard  in 
Pearl  Harbor,  Hawaii.  Naval  spent  fuel 
also  would  remain  in  the  Surface  Ship 
Support  Barge  at  Newport  News 
Shipbuilding.  The  Department  of  Energy 
(DOE),  with  the  Navy  as  a  cooperating 
agency,  is  preparing  an  Environmental 
Impact  Statement  on  longer-term  storage 
of  all  DOE  spent  fuel,  including  Naval 
spent  fuel.  The  time  period  evaluated  in 
the  short-term  storage  Environmental 
Assessment  is  the  period  through 
implementation  of  the  Record  of 
Decision  for  the  DOE  Environmental 
Impact  Statement. 

The  Environmental  Assessment 
discusses  alternatives  to  the  preferred 
alternative  and  evaluates  the 
environmental  impacts  of  both  the 
preferred  and  other  alternatives.  The 
Environmental  Assessment  concludes 
that  the  environmental  impact  of  any  of 
the  alternatives  would  be  very  small. 
Therefore,  there  is  no  basis  for 
determining  that  any  of  these 
alternatives  would  be  environmentally 
preferable  to  the  others.  The  No  Action 
alternative,  which  is  the  preferred 
alternative,  would  allow  ail  shipyard 
work,  including  refueling  and  defueling 
of  nuclear  powered  ships,  to  continue 
unimpeded  by  the  short-term 
accumulation  of  Naval  spent  fuel. 

The  Naval  Nuclear  Propulsion 
Program  provided  a  draft  of  this 
Environmental  Assessment  to  officials 
of  Virginia,  Maine,  New  Hampshire, 
Washington,  and  Hawaii  for  review  and 
comment.  Letters  were  received  from 
Congressman  Norm  Dicks  of 
Washington  and  Mr.  T.R.  Strong  of  the 
State  of  Washington  Department  of 
Health,  both  of  whom  agreed  that  the  No 
Action  alternative  is  appropriate,  and 
Mr.  Brian  Choy  of  the  State  of  Hawaii 
Office  of  Environmental  Quality 
Control,  who  had  no  comment. 

Mr.  Strong  suggested  that  the  Navy 
and  the  State  of  Washington  collaborate 
in  monitoring  of  radiation  levels  in  the 
vicinity  of  Puget  Sound  Naval  Shipyard 


and  share  results  of  past  radiation 
monitoring.  The  Program  agreed  with 
these  suggestions.  Mr.  Strong  also 
suggested  that  the  Navy  pro-actively 
inform  the  public  of  its  plans, 
emphasizing  that  this  is  a  short-term 
measure,  and  not  in  consideration  as  a 
long-term  solution.  In  the  letters  seeking 
State  comments  on  the  Environmental 
Assessment,  the  Navy  stated  that  if  the 
Environmental  Assessment  justified  a 
Finding  of  No  Significant  Impact,  the 
Navy  would  make  the  Finding  available 
for  public  review  prior  to  a  final 
determination.  Accordingly,  the 
Program  is  making  this  Finding  and  the 
Environmental  Assessment  available  to 
State  and  local  officials,  the  news 
media,  and  the  public  for  a  30  day 
comment  period.  The  Environmental 
Assessment  on  short-term  storage  of 
Naval  spent  fuel  evaluates  short-term 
storage  only,  and  the  Finding  of  No 
Significant  Impact  would  only  coVer 
short-term  storage.  However,  it  should 
be  noted  that  long-term  storage  aV^t^ 
shipyards  is  one  of  the  alternative 
being  considered  for  Naval  spent  fuel  in 
a  separate  Environmental  Impact 
Statement  which  DOE  is  preparing  with 
Navy  assistance  on  spent  fuel 
management. 

Based  on  the  analysis  in  the 
Environmental  Assessment,  the  Naval 
Nuclear  Propulsion  Program  considers 
that  the  preferred  alternative  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969,  (42  U.S.C.  4321  et  seq).  In 
accordance  with  the  Council  on 
Environmental  Quality  regulations 
which  allow  agencies  to  determine 
circumstances  under  which  public 
review  of  Findings  of  No  Sip,nificant 
Impact  are  appropriate,  the  Program  is 
making  this  Finding  available  for  public 
comment  for  a  period  of  30  days 
following  the  date  of  Federal  Register 
publication  df  this  notice.  Comments 
postmarked  within  the  30  day  public 
comment  period  will  be  considered  by 
the  Program  prior  to  a  final 
detennination.  To  facilitate  review  of 
this  matter,  copies  of  the  Environmental 
Assessment  have  been  placed  in  public 
libraries  in  the  vicinity  of  the  five 
.shipyards.  Additionally,  persons 
desiring  a  copy  of  the  Environmental 
Assessment  may  request  one  from  the 
address  indicated  below. 

DATES:  Comments  on  the  Finding  of  No 
Significant  Impact  may  be  sent  to  Mr. 
Richard  A.  Guida,  Associate  Director  for 
Regulatory  Affairs,  Naval  Nuclear 
Propulsion  Program  at  the  address 
indicated  below.  Comments  must  be 


postmarked  within  the  30  day  public 
comment  period  to  ensure 
consideration. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Persons  requesting  additional 
information  on  the  Finding  of  No 
Significant  Impact  for  short-term  storage 
of  Naval  spent  fuel,  the  National 
Environmental  Policy  Act  process 
associated  with  this  preferred 
alternative,  or  wishing  a  copy  of  the 
Environmental  Assessment  should 
contact  Ms.  Lisa  Megargle,  Naval 
Nuclear  Propulsion  Program,  Code 
NAVSEA  08U,  Naval  Sea  Systems 
Command,  2521  Jefferson  Davis 
Highway,  Arlington,  VA  22242-5160, 
(703-603-6126).  Persons  desiring  to 
review  the  Environmental  Assessment 
at  a  public  library  should  contact  the 
Public  Information  Office  at  Portsmouth 
(207-438-1260),  Norfolk  (804-396- 
9550),  Puget  Sound  (206-476-7111),  or 
Pearl  Harbor  (808-474-0272)  Naval 
Shipyards. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Naval  Nuclear  Propulsion 
Program  is  a  joint  Navy /Department  of 
Energy  (DOE)  organization  responsible 
for  all  matters  pertaining  to  Naval 
nuclear  propulsion.  The  Program  is 
responsible  for  the  nuclear  propulsion 
plants  aboard  more  than  120  warships 
powered  by  over  140  Naval  reactors; 
two  moored  training  ships  used  for 
Naval  nuclear  propulsion  plant  operator 
training;  nuclear  work  performed  at 
eight  shipyards;  two  DOE  government- 
owned  laboratories  devoted  solely  to 
Naval  nuclear  propulsion  research, 
development,  and  design;  and  eight 
land-based  prototype  Naval  reactors 
used  for  research  and  development 
work  and  training  of  Naval  nuclear 
propulsion  plant  operators. 

Beginning  in  1957,  spent  fuel 
removed  from  nuclear  powered  ships 
and  prototypes  has  been  sent  to  the 
Expended  Core  Facility  for  examination 
to  evaluate  its  performance  and  confirm 
design  and  operational  predictions.  The 
Expended  Core  Facility  is  part  of  the 
Naval  Reactors  Facility  which  is  located 
within  the  DOE  Idaho  National 
Engineering  Laboratory. 

The  Federal  Government  has  been 
involved  in  litigation  with  the  State  of 
Idaho  regarding  spent  nuclear  fuel 
issues  at  the  Idaho  National  Engineering 
Laboratory  in  Idaho.  The  Navy  became 
involved  in  this  lawsuit  when  Idaho 
requested  an  injundion  in  1992  against 
shipments  of  all  .spent  fuel,  including 
Naval  fuel,  until  DOE  completed  an 
Environmental  Impact  Statement  under 
the  National  Environmental  Policy  Act 
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/aluating  activities  involving  all  spent 
uclear  fuel  at  the  Idaho  National 
igineering  Laboratory. 
On  June  28, 1993,  the  Federal  District 
Durt  in  Idaho  granted  the  State  of 
laho's  request  for  an  injunction  and 
rected  DOE  to  evaluate  "The  direct 
id  indirect  environmental  effects  of  all 
ajor  federal  actions  involving  the 
ansportation,  receipt,  processing,  and 
orage  of  spent  nuclear  fuel  at  the  Idaho 
ational  Engineering  Laboratory." 
arthermore,  the  Court  Order  directed 
OE  to  consider  the  alternative  of 
ransporting,  receiving,  processing,  and 
oring  spent  nuclear  fuel  at  sites  other 
an  the  lldaho]  National  Engineering 
iboratory." 

The  DOE  is  separately  preparing  an 
ivironmental  Impact  Statement  on 
)ent  nuclear  fuel  management 
roughout  the  DOE,  which  includes 
aval  spent  fuel.  The  Navy  is  a 
operating  agency  in  this  effort.  The 
OE  Environmental  Impact  Statement 
ill  evaluate  alternatives  for  managing 
aval  spent  fuel  from  1995  through 
)35,  and  will  consider  Naval 
lipyards  and  other  sites  for  this 
jrpose.  A  previous  Federal  Register 
inouncement  provides  further 
iformation  (Vol.  58,  No.  170.  page 
5951).  The  DOE  Envirorunental  Impact 
atement  is  scheduled  to  be  published 
,  April  1995  with  a  Record  of  Decision 
i  June  1. 1995. 

referred  Alternative 

If  no  action  were  taken,  loaded  Naval 
)ent  fuel  shipping  containers  would 
cumulate  at  five  shipyards: 
jrtsmouth  Naval  Shipyard  in  Kittery. 
laine;  Norfolk  Naval  Shipyard  in 
jrtsmouth.  Virginia;  Newport  News 
lipbuilding  in  Newport  News, 
irginia;  Puget  Sound  Naval  Shipyard 
I  Bremerton,  Washington;  and  Pearl 
arbor  Naval  Shipyard  in  Pearl  Harbor, 
awaii.  Naval  spent  fuel  also  would 
main  in  the  Surface  Ship  Support 
jrge  at  Newport  News  Shipbuilding. 
tie  No  Action  alternative,  which  is  the 
"eferred  alternative,  would  allow  all 
lipyard  work,  including  refueling  and 
shieling  of  nuclear  powered  ships,  to 
intinue  unimpeded  by  the  short-term 
xumulation  of  Naval  spent  fuel. 

onsolidation  Alternative 

Under  the  Consolidation  alternative, 
aval  spent  nuclear  fuel  in  shipping 
mtainers  would  be  consolidated  at 
orfolk  Naval  Shipyard  on  the  east 
last  and  at  Puget  Sound  Naval 
hipyard  for  the  Pacific  Ocean 
lipyards.  The  Surface  Ship  Support 
arge  would  remain  in  use  at  Newport 
ews  Shipbuilding.  All  other  shipyard 
ork,  including  refueling  and  defueling 


of  nuclear  powered  ships,  would 
continue  unimpeded  under  the 
Consolidation  alternative.  However,  this 
ahemative  offers  no  operational 
advantages  to  the  Navy  compared  to  the 
No  Action  alternative,  and  it  would 
entail  otherwise  unnecessary  shipping 
of  naval  spent  fuel. 

Moored  Ship  Alternative 

Under  the  Moored  Ship  alternative, 
nuclear  powered  ship  inactivations 
would  be  deferred.  The  nuclear 
propulsion  plants  would  be  taken  to  a 
cold  shutdoAATi  condition  and  physically 
modified  to  prevent  reactor  operation, 
such  as  by  eliminating  the  capability  to 
withdraw  control  rods.  Only  the  ship 
systems  necessary  to  support  eventual 
defueling  would  be  maintained.  The 
ship  would  be  tied  up  at  a  pier  within 
the  controlled  industrial  area  of  the 
shipyard  where  it  was  scheduled  to  be 
dehieled.  Reduced  crews  would  provide 
surveillance  and  necessary  maintenance 
of  the  ships. 

The  Moored  Ship  alternative  has 
operational  disadvantages  compared  to 
the  No  Action  and  Consolidation 
alternatives.  It  would  disrupt  shipyard 
work  schedules,  idle  skilled  shipyard 
defueling  and  inactivation  workers,  and 
utilize  highly  trained  Navy  nuclear  ship 
operators  in  the  unproductive  task  of 
watching  over  shut  down  ships. 

Other  Alternatives 

There  are  no  other  alternatives  for 
short-term  storage  of  Naval  spent  fuel 
which  could  be  implemented  within  the 
time  frame  under  consideration. 
Alternatives  which  were  considered  but 
found  to  be  impractical  for  short-term 
storage  included  (1)  shipment  to  Idaho 
as  in  the  past,  which  is  precluded  by  the 
Federal  District  Court  injunction;  (2) 
storage  in  commercial  dry  storage  casks, 
which  could  not  be  procured  and 
adapted  quickly  for  use  with  Naval  fuel; 
and  (3)  storage  in  Navy  or  DOE  water 
pools,  which  is  precluded  in  the  short- 
term  by  space  limitations  and  lack  of  the 
necessary  storage  racks. 

Environmental  Considerations 

The  impacts  of  the  three  alternatives 
have  been  evaluated  both  in  terms  of 
their  specific  impacts  and  the 
cumulative  impacts  of  shipyard 
operation.  Since  the  radioactivity  in  the 
spent  fuel  is  totally  isolated  from  the 
environment  in  either  the  shipping 
containers,  the  Surface  Ship  Support 
Barge,  or  in  shutdown  ships,  short-term 
storage  under  any  of  these  alternatives 
would  not  result  in  any  additional 
release  of  radioactivity  under  normal 
conditions. 


The  Environmental  Assessment 
considers  several  hypothetical  accidents 
involving  Naval  spent  fuel  including 
release  of  radioactivity  from  the  fuel 
during  the  accident.  To  summarize,  all 
of  the  overall  accident  risks  are  very 
small,  less  than  one  chance  in  10,000  of 
a  single  fatal  cancer  in  the  entire 
population.  While  the  numerical  results 
of  the  calculations  differ  for  the  various 
storage  modes  and  locations,  the  overall 
risks  are  so  small  that  accident  risks 
provide  no  realistic  basis  for  selecting 
among  the  alternatives. 

Proposed  Determination 

Based  on  the  information  and  analysis 
in  the  Environmental  Assessment,  the 
Naval  Nuclear  Propulsion  Program 
considers  the  No  Action  alternative  not 
to  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act.  Therefore,  the  Naval  Nuclear 
Propulsion  Program  issues  this  Finding 
of  No  Significant  Impact  and  will  make 
a  final  determination  following  a  30  day 
public  review  period. 

Dated.  January  14. 1994. 
B.  DeMars, 

Admiral,  U.S.  Navy.  Director.  Naval  Nuclear 
Propulsion  Program. 

Dated:  January  20,  1994. 
Michael  P.  Ruiiunel, 

LCDn.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-1914  Filed  1-27-94;  8:45  ami 
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DEPARTME^fr  OF  ENERGY 

Intent  To  Prepare  Hanford  Tank  Waste 
Remediation  System  Environmental 
Impact  Statements,  Richland,  WA 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent  (NOl)  to  prepare 
two  Environmental  Impact  Statements 
(EISs)  for  proposed  actions  at  the 
Hanford  Site.  Richland,  Washington. 
One  EIS  will  address  the  proposed  Tank 
Waste  Remediation  System  (TWRS) 
activities,  and  the  second  will  address 
the  proposed  construction  of  six  new 
tanks  for  the  storage  of  high-level 
radioactive  waste  as  an  interim  action  to 
the  TWRS  EIS. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  its  intent  to 
prepare  two  EISs  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.], 
in  accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
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parts  1500-1508)  and  the  DOE 
implementing  procedures  (10  CFR  part 
1021).  and  to  conduct  a  series  of  public 
scoping  meetings.  It  is  intended  that  the 
TWRS  EIS  cover  all  TWRS  activities 
that  are  ripe  for  decision.  In  addition. 
DOE  proposes  to  prepare  an  EIS  for  the 
construction  and  operation  of  six  new 
storage  tanks  as  an  interim  action  while 
the  TVVRS  EIS  is  being  prepared, 
consistent  with  the  provisions  of  40  CFR 
1506.1.  The  public  scoping  period  being 
announced  in  this  NOI  provides  an 
opportunity  for  the  public  to  comment 
on  the  scope  of  issues  to  be  addressed 
in  both  the  TWRS  EIS  and  the  new 
tanks  EIS. 

The  TWRS  program  is  conducted  in 
concert  with  the  Hanford  Federal 
Facility  Agreement  and  Consent  Order 
(also  called  the  Tri-Party  Agreement  or 
TPA)  among  DOE.  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  the  Washington  State  Department  of 
Ecology  (Ecology).  The  scope  of  the 
TWRS  Program  includes;  Resolution  of 
high-level  radioactive  waste  tank  safety 
issues;  management  of  high-level  waste 
tank  farm  operations;  upgrading  the 
tank  farm  infrastructure;  waste 
characterization;  storage  of  wastes 
generated  from  Hanford  cleanup 
activities;  tank  farm  waste  retrieval, 
conditioning  (e.g..  evaporation/ 
dilution),  pretreatment  (e.g.. 
radionuclide  separation),  and 
immobilization  (e.g..  vitrification); 
construction  of  new  high-level  waste 
tanks;  storage  of  immobilized  high- 
activity  waste;  storage/disposal  of 
immobilized  low-activity  waste; 
management  of  encapsulated  strontium 
and  cesium;  and  technology 
development. 

DOE  has  identified  the  immediate 
need  for  additional  interim  high-level 
waste  storage  capacity  to  support  the 
resolution  of  safety  issues  associated 
with  "Watchlist"  tanks  as  identified 
pursuant  to  "Safety  Measures  for  Waste 
Tanks  at  Hanford  Nuclear  Reservation." 
section  3137  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991. 
P.L.  101-510.  As  an  interim  action  to 
the  TWRS  EIS.  the  new  tanks  EIS  will 
address  the  proposed  construction  and 
operation  of  six  new  underground 
storage  tanks  to  support  the  resolution 
of  safety  issues  concerning  the  high- 
level  waste  in  existing  tanks. 

In  March  1993.  DOE  completed  a 
rebaselining  of  the  TWRS  program  to 


ensure  that  the  program  to  remediate 
Hanford  tank  wastes  is  comprehensive, 
integrated  and  technically  sound. 
Subsequently,  the  TPA  was  renegotiated 
and  revised.  Public  meetings  on  the 
revised  TPA  were  held  in  several 
locations  statewide  during  November 
1993.  The  revised  TPA  is  expected  to  be 
signed  by  all  parties  on  January  25, 
1994. 

The  proposed  TWRS  program  actions 
constitute  a  major  Federal  action 
significantly  affecting  the  environment 
and.  accordingly,  CKDE  has  developed  a 
strategy  for  providing  the  appropriate 
NEPA  reviews  for  the  actions.  The 
strategy  consists  of  a  TWRS  EIS  for  the 
overall  proposed  action  to  treat,  store, 
and  dispose  of  Hanford's  stored  high- 
level  tank  waste,  and  an  EIS  for  the  new 
tanks  as  an  interim  action.  In  addition, 
separate  NEPA  reviews  for  other  interim 
actions  may  need  to  be  initiated  during 
preparation  of  the  TWRS  EIS  and  the 
new  tanks  EIS.  Such  interim  actions 
would  include  activities  needed  to 
maintain  the  current  waste  management 
system;  collect  data  and  resolve  urgent 
pretreatment  issues;  and  protect  both 
the  workers,  the  public  and  the 
environment.  The  TWRS  EIS  will 
address  the  cumulative  impacts  of  the 
TWRS  program  including  the  new  tanks 
and  other  interim  actions. 

In  December  1987  the  DOE  completed 
the  "Final  Environmental  Impact 
Statement  on  the  Disposal  of  Hanford 
Defense  High-Level.  Ttansuranic  and  " 
Tank  Wastes"  (HDW  EIS).  which 
addressed  the  environmental 
consequences  of  alternatives  for 
disposal  of  wastes  generated  during 
national  defense  activities  and  stored  at 
the  Hanford  site.  A  Record  of  Decision 
(ROD)  issued  in  April  1988  has  formed 
the  basis  for  DOE's  programs  to  manage 
these  wastes  at  the  Hanford  site. 

In  the  HDW  EIS  ROD.  DOE  deferred 
final  disposal  decisions  for  the  tank 
wastes  contained  in  single-shell  tanks 
(SSTs).  pending  further  evaluations  in  a 
supplemental  EIS.  However,  to  meet 
regulatory  requirements.  DOE's  current 
planning  basis  is  to  retrieve  SST  waste, 
and  to  integrate  double-shell  tank  (DST) 
and  SST  waste  management  activities 
leading  to  final  disposal.  Because  DOE 
now  proposes  to  integrate  SST  and  DST 
waste  management  programs,  the  TWRS 
EIS  described  in  this  NOI  will  replace 
the  previously  planned  supplement  to 
the  HDW  EIS. 


The  TWRS  EIS  will  address  the  DOE's 
proposal  for  the  management,  treatment, 
storage,  and  disposal  of  the  waste 
currently  stored  in  the  existing  149 
SSTs  and  28  DSTs  and  other  wastes  to 
be  generated  during  future 
decontamination  and  decommissioning 
activities  at  Hanford.  DOE  recognizes 
that  removal  of  waste  from  the  tanks 
may  trigger  Resource  Conservation  and 
Recovery  Act  (RCRA)  treatment  and 
disposal  requirements  to  complete 
closure  of  the  tanks.  However,  the 
impacts  of  tank  closuref  cannot  be 
meaningfully  evaluated  at  this  time. 
DOE  will  conduct  an  appropriate  NEPA 
review,  such  as  an  EIS  to  support  tank 
closure,  in  the  future. 

The  planned  interim  action  EIS  will 
address  the  construction  of  six  new 
tanks  and  associated  new  transfer  lines, 
and  the  tank  operations.  For  the 
purposes  of  this  interim  action  EIS. 
operations  considered  would  be  limited 
to  the  retrieval.  pH  adjustment  or 
alkalinity  control,  and  storage  of  wastes 
from  the  Watchlist  safety  tanks.  The 
primary  focus  of  the  EIS  would  be  the 
resolution  of  safety  issues  related  to  the 
three  tanks  that  are  on  the  Watchlist 
because  of  hydrogen  generation  (241- 
SY-101.  241-SY-103  and  241-AN- 
104).  but  the  tanks  may  also  be  used  to 
alleviate  safety  concerns  in  other 
Watchlist  tanks  (50  tanks  are  currently 
on  the  Watchlist).  Further  decisions 
regarding  the  retrieval,  treatment  and 
disposal  of  wastes  from  the  Watchlist 
tanks  will  be  the  subject  of  the  TWRS 
EIS. 

DATES:  DOE  invites  all  interested  parties 
to  submit  written  comments  or 
suggestions  concerning  the  scope  of  the 
issues  to  be  addressed,  alternatives  to  be 
analyzed,  and  the  environmental 
impacts  to  be  assessed  in  the  TWRS  EIS 
and  the  new  tanks  EIS.  during  a  45-day 
comment  j>eriod  ending  March  14. 1994. 
The  public  is  also  invited  to  attend 
scoping  meetings  in  which  oral 
comments  will  be  received  on  the 
proposed  TWRS  EIS  and  the  new  tanks 
EIS.  Oral  and  written  comments  will  be 
considered  equally  in  preparation  of  the 
EISs.  Written  comments  must  be 
postmarked  by  March  14. 1994. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable.  Oral  and  written  comments 
will  be  received  at  public  scoping 
meetings  to  be  held  on  the  dates  and  at 
the  locations  given  below: 


Richland.  Washington 
Hood  River.  Oregon  .. 


Fet)ruary  14.  1994 
Fetjruary  16. 1994 


Hanford  House— Red  Lion  602  George  Wastxr>gton  Way.  Rictiiand. 

WA  99352 
Ttie  Hood  River  Inn/Best  Western   1108  East  Marma  Way  Hood 

River,  OR  97D31 . 
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Portland,  Oregon  

Seattle,  Wastiington  .. 
Spokane,  Washington 


February  17,  1994 

February  22,  1994 
February  24,  1994 


Bonneville  Power  Administration  Auditorium,  911  N.E.  11th  Avenue 

Portland,  OR  97204. 
The  Mountaineer's  300  Third  Ave.  West  Seattle,  WA  98105. 
Spokane  Convention  Center  334  West  Spokane  Falls  Blvd.  Spokane, 

WA  99201. 


Each  scoping  session  will  begin  with 
a  welcome  and  introduction  of  DOE 
officials,  followed  by  short 
presentations  by  DOE  officials  on  the 
EIS  process,  the  Han  ford  TWRS  program 
and  the  proposed  interim  actions. 
Individuals  and  organization 
spokespersons  wili  then  have  an 
opportunity  to  present  oral  comments  to 
DOE  representatives.  The  agenda  will  be 
repeated  twice  a  day  at  each  location,  in 
afternoon  and  evening  sessions.  The 
hours  for  the  sessions  are:  i  pm  to  4:30 
pm  and  B:30  pm  to  10  pm. 

Requests  to  speak  at  these  meetings 
may  be  made  by  calling  the  toll-free 
telephone  number.  1-800-500-1660,  by 
3  p.m.  the  day  before  the  meeting  or  by 
writing  to  Donald  Alexander  (see 
ADDRESSES,  below). 

The  meetings  will  be  chaired  by  a 
presiding  officer  but  will  not  be 
conducted  as  evidentiary  hearings; 
speakers  will  not  be  cross-examined 
although  the  presiding  officer  and  DOE 
representatives  present  may  ask 
clarifying  questions.  Individuals 
requesting  to  speak  on  behalf  of  an 
organization  must  identify  the 
organization.  A  5-minute  limit  will  be 
imposed  on  each  individual  speaker 
except  that  a  speaker  representing  an 
organization  (one  per  organization)  will 
be  given  a  10-minute  limit.  These  limits 
are  to  ensure  that  all  who  wish  to  speak 
have  an  opportunity  to  do  so.  Comments 
will  be  recorded  by  a  court  reporter  and 
will  become  part  of  the  scoping  meeting 
record. 

Persons  who  have  not  submitted  a 
request  to  speak  in  advance  of  the 
scoping  meetings  may  regi.ster  at  the 
meetings  and  will  be  called  on  to  speak 
on  a  first-come  first-served  basis  as  time 
permits.  Written  comments  will  also  be 
accepted  at  the  meetings,  and  speakers 
are  encouraged  to  provide  written 
versions  of  their  oral  comments  for  the 
record. 

DOE  will  review  scoping  comments  to 
determine  their  applicability  to  the  two 
proposed  ElSs.  Records  of,  and 
r*-sponses  to,  the  scoping  comments  will 
be  provided  as  appropriate  in  either  the 
Implementation  Plan  (IP)  for  the  TVVRS 
EIS  or  the  IP  for  the  new  tanks  EIS.  The 
IPs  will  provide  guidance  for 
preparation  of  the  TWRS  and  new  tanks 
EISs  and  establish  their  scopes  and 
content  (10  CFR  1021.312).  The  IPs  will 


be  issued  prior  to  the  release  of  the  draft 
EISs  and  copies  will  be  available  for 
inspection  in  public  reading  room 
locations  to  be  announced. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  TWRS  EIS  and  the  new 
tanks  EIS,  questions  concerning  the  tank 
waste  program,  requests  for  speaking 
times,  and  requests  for  copies  of  the  IPs 
and/or  the  Draft  EISs  (DEISs)  should  be 
directed  to  the  designated  contact 
below.  If  any  additional  DEISs  are 
prepared  for  other  interim  actions,  their 
availability  will  be  announced  in  the 
Federal  Register  and  opportunity  will 
be  provided  for  public  review  and 
comment  as  required  by  CEQ  and  DOE 
regulations.  Any  interim  action  DEISs 
may  also  be  obtained  from  the 
designated  contact  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Alexander,  Attn:  Scoping 
Comments,  U.S.  Department  of  Energy, 
Post  Office  Box  550,  Richland,  WA 
99352,  Telephone:  509-372-2453  or  1- 
800-500-1660. 

For  information  on  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom. 
Director,  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  Telephone: 
202-586-4600  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  government  created  the 
Hanford  Site,  near  Richland, 
Washington,  in  1943.  as  part  of  the 
Manhattan  Project,  to  produce 
plutonium  for  national  defense.  Metallic 
uranium  fuel  was  irradiated  in  nuclear 
reactors  and  then  the  fuel  was 
chemically  processed  to  recover 
plutonium.  Plutonium  production  at  the 
Hanford  Site  stopped  in  1988. 

Processing  of  reactor  fuel  and  other 
waste  management  activities  created  a 
wide  variety  of  radioactive  wastes, 
including  high-level  wastes  that  have 
been  stored  in  underground  tanks.  The 
high-level  wastes  came  from  many 
difffcrent  processes  and  sources,  and 
they  have  been  processed  and 
transferred  among  tanks  so  that 
chemical  and  physical  characteristics  of 
the  wastes  vary  greatly  among  tanks  and 
even  within  individual  tanks.  Typically, 


the  tank  wastes  are  highly  radioactive 
and  chemically  hazardous. 

SSTs  have  one  steel  wall,  surrounded 
by  reinforced  concrete;  they  were 
constructed  between  1944  and  1964  and 
received  waste  until  1980.  The  capacity 
of  most  SSTs  is  0.5  million  gallons 
(Mgal)  to  1.0  Mgal.  The  tanks  are 
situated  below  grade  and  are  covered 
with  6  to  10  feet  of  earth. 

Waste  in  SSTs  consists  of  liquids, 
sludges,  and  saltcake,  i.e.,  crusty  solids 
made  of  crystallized  salts.  Some  of  the 
liquids  in  the  SSTs  are  contained  in  the 
pores  of  the  sludges  and  saltcake,  and 
some  liquids  are  free  standing  in  the 
tanks. 

There  are  149  SSTs  storing  about  36 
Mgal  of  waste.  This  waste  is  comprised 
of  approximately  0.6  Mgal  of  free- 
standing liquid,  23.2  Mgal  of  saltcake. 
and  12.5  Mgal  of  sludge.  About  half  of 
the  SSTs  have  leaked  or  are  assumed  to 
have  leaked.  Approximately  0.6  to  0.9 
Mgal  of  waste  has  leaked  or  spilled  into 
the  nearby  soil.  Over  the  years,  much  of 
the  liquid  stored  in  SSTs  has  evaporated 
or  been  pumped  to  DSTs. 

There  are  28  one  Mgal  DSTs  at 
Hanford.  The  DSTs  were  constructed 
between  1970  and  1986.  Most  of  these 
tanks  are  designed  for  up  to  50  years  of 
storage.  DSTs  have  a  second  steel 
containment  wall.  The  space  betwefen 
the  two  walls  is  monitored  for  leaks. 
DOE  has  used  the  DSTs  since  1970  and 
none  has  been  known  to  leak.  The  DSTs 
are  used  to  treat  and  store  a  variety  of 
liquid  radioactive  wastes  from  the  SSTs 
and  from  various  Hanford  Site 
processes.  The  wastes  are  stored  in 
tanks  based  upon  composition,  level  of 
radioactivity,  or  origin.  The  DSTs  now 
contain  about  25  Mgal  of  waste. 

In  the  1960s  and  1970s,  radioactive 
strontium  and  cesium  were  extracted 
from  wastes  in  some  SSTs.  The 
strontium  and  cesium  were  converted  to 
salt  forms  and  placed  in  double-walled 
capsules.  Most  of  the  610  strontium 
capsules  and  1323  cesium  capsules  are 
stored  at  Hanford.  Some  capsules  were, 
shipped  offsite  for  beneficial  use  as  heat 
or  radiation  sources.  Because  the 
capsules  were  only  leased  from  DOE,  it 
is  anticipated  that  they  will  be  returned 
to  Hanford. 

In  the  April  1988  HDW  EIS  ROD,  DOE 
decided  to  proceed  with  preparing  the 
DST  waste  for  final  disposal  because  ii 
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was  readily  retrievable.  Wastes  were  to 
be  processed  in  a  pretreatment  facility 
(planned  to  be  the  Hanford  B-Plant  and 
AR  Vault)  to  separate  DST  waste  into 
two  portions.  Tne  larger  portion  would 
be  low  activity  waste,  and  a  much 
smaller  portion  would  be  highly 
radioactive.  The  low  activity  waste  was 
to  be  mixed  with  a  cement-like  material 
to  form  grout.  The  grout  was  to  be 
poured  into  large,  lined,  concrete,  near- 
surface,  underground  vaults  where  it 
would  solidify. 

The  high  activity  waste  fraction  was 
to  be  made  into  a  borosilicate  glass  and 
poured  into  stainless-steel  canisters 
(approximately  0.6  m  diameter  by  3  m 
long)  at  the  proposed  Hanford  Waste 
Vitrification  Plant  (HWVP).  The 
canisters  were  to  be  stored  there  until  a 
geologic  repository  was  ready  to  receive 
this  waste. 

Existing  and  future  DST  wastes  were 
to  be  characterized  for  hazardous 
c;hemical  constituents  as  well  as  other 
constituents  that  miglit  affect  glass  or 
grout  formulations  before  processing. 
This  characterization  would  also  help 
ensure  that  proper  treatment,  in 
accordance  with  hazardous  waste 
regulations,  occurred  before  disposal  of 
the  waste. 

The  HDW  EIS  ROD  also  called  for 
storage  of  cesium  and  strontium 
capsules  to  continue  until  a  geologic 
repository  is  ready  to  receive  this  waste 
for  disposal.  Before  shipment  to  the 
repository,  the  capsules  would  be 
packaged  to  meet  repository  acceptance 
criteria. 

In  the  HDW  EIS  ROD,  DOE  decided  to 
conduct  additional  development  and 
evaluation  before  making  decisions  on 
final  disposal  of  SST  wastes.  This 
development  and  evaluation  effort  was 
to  focus  both  on  methods  to  retrieve  and 
process  SST  wastes  for  disposal  and  to 
stabilize  and  isolate  the  wastes  near- 
surface.  SST  waste  would  continue  to  be 
stored  and  monitored.  Before  a  decision 
on  the  final  disposal  of  the  wastes  could 
be  made,  the  alternatives  were  to  be 
analyzed  in  a  supplement  to  the  HDW 
EIS. 

Several  signiHcant  changes  have 
occurred  subsequent  to  the  HDW  EIS. 
These  include  the  identification  of 
significant  waste  tank  safety  issues;  the 
DOE.  EPA  and  Ecology  signing  the  TPA; 
the  elimination  of  B-Plant  from 
consideration  as  a  waste  pretreatment 
facility;  the  delay  of  the  HW\T;  and  the 
proposal  to  treat  SST  waste  with  DST 
waste.  These  changes  resulted  in  DOE's 
proposal  to  integrate  all  Hanford  tank 
waste  remediation  efforts.  As  a  result, 
resolving  waste  tank  safety  issues, 
planning  for  SST  waste  retrieval,  and 
developing  pretreatment  facilities  have 


become  major  elements  of  the  proposed 
Hanford  tank  waste  remediation 
program. 

Purpose  and  Need  for  Agency 

ACTION: 

DOE  needs  to  take  action  to  treat, 
store,  and  dispose  of  Hanford's  stored 
high-level  tank  waste  and  encapsulated 
strontium  and  cesium  and  to  reduce  the 
overall  potential  risks  posed  by  the  tank 
wastes.  This  entails  addressing  four 
major  programmatic  elements:  Retrieval, 
pretreatment,  immobilization,  and 
storage/disposal.  More  specifically, 
these  programmatic  elements  include: 

•  Retrieval  of  SST  and  DST  wastes. 

•  Conditioning  (e.g..  evaporation/ 
dilution)  6f  wastes. 

•  Waste  pretreatment. 

•  New  infrastructure  such  as 
facilities,  tanks,  and  transfer  lines. 

•  Production  of  a  stabilized  high- 
activity  waste  form. 

•  Interim  storage  for  the  stabilized 
high-activity  waste  form. 

•  Production  and  disposal  of  a 
stabilized  low-activity  waste  form. 

•  Management  of  encapsulated 
strontium  and  cesium  inventory. 

DOE  also  needs  to  address  closure  of 
tanks  (including  disposal  of  tanks, 
piping,  ancillary  facilities,  and 
contaminated  soil).  Although  tank 
closure  is  included  in  the  TPA,  closure 
is  not  included  in  the  proposed  action 
for  the  TWRS  EIS  because  the  impacts 
of  tank  closure  cannot  be  meaningfully 
evaluated  at  this  time.  DOE  will  conduct 
an  appropriate  NEPA  review,  such  as 
preparing  a  tank  closure  EIS.  in  the 
future. 

TWRS  EIS  Alternatives 

A  number  of  alternatives  can  be 
constructed  from  the  range  of  options 
available  for  the  four  major 
subcomponents  of  the  TWRS,  which  are 
retrieval,  pretreatment.  immobilization 
and  storage/disposal.  Combinations  of 
these  options  comprise  the  range  of 
reasonable  alternatives  currently 
envisioned  for  TWRS.  The  TPA  - 
establishes  one  specific  case  within  the 
range  of  alternatives  to  be  considered  in 
the  TWRS  EIS.  The  TWRS  EIS  will  also 
evaluate  a  number  of  other  alternatives 
constructed  from  the  range  of  options 
described  for  the  four  major 
subcomponents  of  the  TWRS  and  a  no- 
action  alternative  in  order  to  adequately 
evaluate  the  full  range  of  potential 
environmental  impacts. 

TPA  Preferred  Alternative 

On  March  31.  1993.  DOE.  EPA.  and 
Ecology  agreed  to  enter  into  formal 
negotiations  on  matters  relating  to 
Hanford  tank  waste  remediation. 


environmental  restoration  activities, 
cost  control,  and  implementation  and 
administration  of  the  Hanford  Federal 
Facility  Agreement  and  Consent  Order. 
The  negotiations  were  concluded  in 
September  1993.  with  tentative 
agreement  on  all  matters  under 
negotiation.  The  revised  TPA  received 
public  review  during  November  1993. 
and  the  TPA  was  scheduled  to  be  signed 
by  the  three  parties  on  January  25.  1994. 
The  full  TPA  covers  subjects  outside  the 
purview  of  the  TWRS  program.  The 
elements  of  the  TPA  which  are  within 
the  sc^pe  of  the  TWRS  program 
constitute  elements  of  the  preferred 
alternative  for  purposes  of  the  TWRS 
EIS.  Accordingly,  the  TPA  preferred 
alternative  consists  of  the  following 
activities: 

•  Upgrading  the  infrastructure  of  the 
high-level  waste  tank  farms  to  provide 
improved  facility  management  and 
operation. 

•  Characterization  of  the  wastes  in  all 
177  SSTs  and  DSTs  to  facilitate 
treatment,  immobilization  and  disposal. 

•  Construction  and  operation  of 
additional  DSTs  (beyond  the  six  tanks 
proposed  in  the  interim  action  EIS 
noticed  here)  as  necessary  to  support 
waste  management  and  disposal. 

•  Stabilization  of  SST  waste  by 
removing  and  storing  the  pumpable 
liquids  in  DSTs,  thus  reducing  the 
potential  for  leaks  to  the  surrounding 
soil. 

•  Retrieval  of  the  waste  from  SSTs 
and  DSTs  with  priority  on  the  SSTs. 
The  retrieval  criterion  is  removal  of 
99%  of  the  waste  from  all  SSTs  on  a 
tank-by-tank  basis. 

•  Construction  and  operation  of  a 
waste  pretreatment  facility  to  treat  the 
tank  waste  and  to  prepare  the  low- 
activity  fraction  for  final  processing. 
The  high-activity  fraction  of  the  waste 
would  be  stored  pending  final 
processing.  Separate  complexes  would 
be  constructed  to  house  enhanced 
sludge  washing  and  cesium  and 
strontium  ion  exchange  processes.  An 
evaporator  would  be  included  in  the 
low-activity  waste  pretreatment 
complex.  These  complexes  could  be 
stand-alone  facilities,  a  set  of  distributed 
facilities,  or  part  of  a  central  processing 
complex. 

•  Construction  and  operation  of  a 
low-activity  waste  vitrification  plant  of 
appropriate  capacity.  Bounding  analysis 
may  be  used  if  definitive  designs  are  not 
available.  DOE  would  maintain  in  a 
standby  condition  the  capability  to 
restart  the  grout  facility  if  its  operation 
is  necessary  before  new  DSTs  are 
available  to  provide  tank  space  to 
resolve  safety  issues. 
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•  Storage/disposal  of  the  vitrified 
low-activity  waste  on-site  at  Hanford. 

•  Construction  and  operation  of  a 
high-activity  waste  vitrification  plant  of 
appropriate  capacity.  Bounding  analysis 
may  be  used  if  definitive  designs  are  not 
available. 

•  Construction  and  operation  of 
storage  for  vitrified  high-activity  waste 
until  a  repository  for  permanent 
disposal  is  available. 

•  Existing  cesium  and  strdntium 
capsules  would  be  either  over-packed 
and  stored,  or  dissolved  and  blended 
with  the  high-activity  vitrificationnvaste 
stream.  i 

Additional  Alternatives 

Additioi^l  alternatives  will  be 
constrjcted  from  the  range  of  options 
described  below  in  order  to  adequately 
evaluate  the  full  range  of  potential 
environmental  impacts. 

Options  for  Retrieval 

Waste  can  be  retrieved  by  hydraulic 
sluicing,  pneumatic  or  mechanical 
systems.  Hydraulic  sluicing  injects 
liquid  into  the  tank  to  dislodge  and 
mobilize  or  dissolve  the  waste.  Pumps 
transfer  the  liquid  and  slurry  out  of  the 
tank.  Mechanical  or  pneumatic  systems 
are  placed  in  contact  with  the  waste. 
This  equipment  conditions  the  waste 
and  transfers  it  out  of  the  tank.  The 
retrieved  waste  is  transferred  to  the 
pretreatment  process. 

Options  for  Pretreatment 

Pretreatment  is  performed  to  separate 
the  waste  into  its  high-activity  and  low- 
activity  components.  One  option  is  to 
perform  no  pretreatment.  Another 
option  is  to  limit  the  volume  of  waste 
going  to  a  geologic  repository  by 
pretreating  waste  to  accomplish  some 
level  of  high-  and  low-activity  waste 
separation.  Two  bounding  alternatives 
for  pretreating  tank  wastes  have  been 
identified,  corresponding  to  the 
reasonable  limits  of  waste  pretreatment 
(such  as  evaporation,  acid  digestion, 
nuclide  separation,  ion  exchange)  to 
concentrate  the  radionuclides  in  a 
smaller  volume.  For  purposes  of  this 
discussion,  these  bounds  are  referred  to 
as  "minimal"  and  "extensive" 
pretreatment.  The  pretreatment  bounds 
may  also  influence  the  relative  volumes 
of  high-  and  low-activity  wastes  to  be 
stabilized  and  stored/disposed  of.  The 
pretreated  waste  would  be  transferred  to 
the  waste  immobilization  process. 

Minimal  pretreatment  would  use 
sludge  washing  to  separate  the  waste 
into  a  smaller  volume  fraction  of  high- 
activity  waste  (containing  the  majority 
of  radionuclide  activity),  and  a  larger 
volume  fraction  of  low-activity  waste. 


The  low-activity  waste  might  be 
subjected  to  an  evaporation  step  to 
reduce  the  volume  resulting  from  the 
sludge  washing  process. 

Extensive  pretreatment  would  use 
advanced  solvent  extraction  methods  to 
provide  the  maximum  level  of 
radionuclide  partitioning.  Hazardous 
nitrates,  metals,  and  other  selected 
chemicals  would  be  removed  from  the 
low-activity  waste  stream,  and  the 
volume  of  the  high-activity  waste 
fraction  would  be  minimized. 

Options  for  Immobilization 

The  immobilization  would  stabilize 
the  waste  coming  from  the  pretreatment 
process.  Both  the  low-activity*vasfe 
stream  and  the  high-activity  waste 
stream  would  be  stabilized.  The 
stabilized  waste  would  be  transferred  to 
storage  or  disposal. 

High-activity  waste  stabilization 
options  include  vitrification,  ceramic 
forms  and  calcination.  After  stabilizing, 
the  high-activity  waste  fraction  would 
comply  with  any  likely  waste  form 
criteria  for  geologic  repository 
acceptance  and  transportation. 

Low-activity  waste  stabilization 
options  include  vitrification,  glass  cullet 
in  a  sulfur  cement  and  cement  polymer- 
based  grout.  The  current  plan  provides 
that  the  encapsulated  cesium  and 
strontium  would  meet  the  waste  form 
criteria  for  geologic  repository 
acceptance  and  transportation.  The  first 
option  is  overpacking  the  capsules.  If 
the  repository  waste  form  criteria  cannot 
be  achieved  by  overpacking,  the 
capsules  would  be  stabilized  the  same 
as  the  high-activity  waste  fraction  above 
(e.g..  vitrification,  ceramic  or 
calcination). 

Options  for  Disposal/Storage 

The  disposal  options  include  disposal 
onsite.  disposal  ofTsite  and  interim 
storage  pending  disposal. 

High-activity  waste  disposal  options 
include  emplacement  of  the  stabilized 
waste  in  an  offsite  geologic  repository  or 
in  interim  storage  onsite  pending 
availability  of  an  offsite  geologic 
repository. 

Low-activity  waste  disposal  options 
depend  on  the  stabilized  waste  form  and 
include:  Burial  in  onsite  landfills  in 
containers;  burial  in  onsite  vaults;  burial 
onsite  in  steel  culverts  with  liners  and 
leachate  collection;  and  soil  melt  slurry 
injection  to  a  landfill.  Some  of  these 
options  would  accommodate 
retrievability  if  desired. 

No  Action  Alternative 

The  no  action  alternative  for  TWRS 
would  be  continued  storage  of  tank 
wastes  and  encapsulated  cesium  and 


strontium  without  preparation  for 
disposal.  However,  the  no  action 
alternative  includes  continued 
maintenance,  monitoring,  and  safety 
upgrades.  No  action  also  includes 
maintaining  the  low-activity  waste 
grouting  facility  in  a  standby  condition 
in  case  its  operation  is  necessary  before 
new  DSTs  are  available  to  provide  tank 
space  to  resolve  safety  issues.  The  no- 
disposal  action  alternative  was  analyzed 
in  the  HDW  EIS  and  the  DOE  intends  to 
update  the  HDW  EIS  analyses  in  the 
TWRS  EIS.  The  no  action  alternative  is 
included  to  comply  with  the  CEQ 
regulations  (40  CFR  1502.14(d))  for 
consideration  of  a  no  action  alternative. 

Interim  Actions 

DOE  plans  to  complete  the  TWRS  EIS 
by  approximately  October  1996.  DOE 
may  need  to  undertake  interim  actions 
while  the  TWRS  EIS  is  being  prepared. 
Any  interim  actions  undertaken  would 
have  to  be  independently  justified 
because,  for  example,  they  are  activities 
needed  to  maintain  the  current  waste 
management  system;  collect  data  and 
resolve  urgent  pretreatment  issues;  or 
protect  workers,  the  public  and  the 
environment.  Any  interim  actions 
would  be  actions  on  which  decisions 
were  needed  prior  to  the  scheduled 
completion  of  the  TWRS  EIS.  None  of 
the  interim  actions  would  prejudice  the 
ultimate  decision  to  be  made  on  the 
basis  of  the  TWRS  EIS  because  they 
would  be  needed  regardless  of  which 
alternatives  are  selected  in  that  EIS.  As 
described  previously  in  this  notice.  DOE 
has  already  identified  the  construction 
of  new  tank  capacity  needed  to  resolve 
tank  safety  issues  (identified  in  the  TPA 
as  the  Multi-function  Waste  Tank 
Facility)  as  an  interim  action,  and  is 
planning  to  prepare  a  separate  EIS  for 
that  project.  DOE  plans  to  complete  the 
new  tanks  EIS  by  September  1994  to 
support  a  near-term  TPA  milestone. 

Other  interim  actions  may  include 
system  and  infrastructure  upgrades, 
replacement  of  the  cross-site  transfer 
system,  waste  characterization, 
technology  development  and 
demonstration  activities  including  a 
compact  processing  unit,  and  initial 
retrieval  or  pretreatment  and 
immobilization  activities.  These 
activities,  if  undertaken,  would  also 
require  preparation  of  independent 
NEPA  reviews  while  the  TWRS  EIS  is  in 
preparation. 

Proposed  Actions,  New  Tanks  EIS 

The  proposed  new  tanks  would 
provide  waste  storage  space  needed  for 
resolution  of  tank  safety  issues  and 
would  not  be  used  for  storage  of  newly 
generated  high-level  waste.  The  new 
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tanks  would  be  improved  versions  of 
the  existing  DSTs.  Each  tank  would  be 
constructed  of  double  shell  stainless 
steel  surrounded  by  a  concrete  liner, 
and  would  have  a  1  million  gallon 
capacity.  All  tanks  would  have  leak 
detection  monitoring  systems  and 
filtered  ventilation  systems.  The  EIS 
will  address  the  construction  of  new 
tanks  and  associated  new  transfer  lines, 
and  the  tank  operations.  For  the 
purposes  of  this  interim  action  EIS, 
operations  considered  would  be  limited 
to  the  retrieval,  pH  adjuslnient  or 
alkalinity  control,  and  storage  of  wastes 
from  the  Watchlist  safety  tanks.  The 
primary  focus  of  the  EIS  would  be  the 
rfisolution  of  safety  issues  related  to  the 
three  tanks  that  are  on  the  Watchlist 
because  of  hydrogen  generation  (241- 
SY-101,  241-SV-10.3  and  241-AN- 
104),  but  the  tanks  may  also  be  used  to 
alleviate  safety  concerns  in  other 
Watchlist  tanks  (50  tanks  are  currently 
on  the  Watchlist).  Further  decisions 
regarding  the  disposition  of  these  wastes 
will  be  addressed  by  the  TWRS  EIS. 

Alternatives,  New  Tanks  EIS 

The  new  tanks  EIS  will  evaluate  all 
reasonable  alternatives.  Alternatives 
which  have  been  tentatively  identified 
for  possible  evaluation  in  this  EIS 
include  but  are  not  limited  to  the 
following: 

TPA  Preferred  Alternative 

The  TPA  preferred  alternative  is  to 
construct  two  DSTs  in  the  200  West 
Area  by  1997  and  four  DSTs  in  the  200 
East  Area  by  1998.  These  new  tanks 
would  be  utilized  to  store  wastes 
retrieved  from  Watchlist  tanks  in  order 
to  resolve  tank  safety  issues.  Resolution 
of  safety  issues  for  these  Watchlist  tanks 
may  include  up  to  a  three-to-one 
dilution  of  the  wastes  with  water  and/ 
or  caustic  solutions.  In  order  to  achieve 
this  dilution  a  combination  of  new  and 
existing  tank  space  would  be  used. 

Construct  Fewer  Tanks 

Under  this  alternative,  the  need  for 
additional  tanks  would  be  reduced 
using  alternatives  to  retrieval  for  tank 
safety  issue  mitigation.  An  example 
would  be  the  use  of  mixer  pumps  for 
mitigating  the  flammable  gas  safety 
issue. 

No  Action 

The  EIS  will  also  address  the  no 
action  alternative,  under  which  no 
additional  underground  high-level 
waste  storage  tanis  would  be  built  in 
the  near  term.  No  action  would  leave 
the  safety  issues  for  the  Watchlist  safety 
tanks  unresolved. 


Preliminary  Identification  of 
Environmental  Issues 

The  issues  listed  below  have  been 
tentatively  identified  for  analysis  in 
both  EISs.  This  list  is  presented  to 
facilitate  public  comment  on  the  scope 
of  the  EISs.  It  is  not  intended  to  be  all- 
inclusive  or  to  predetermine  the 
potential  impacts  of  any  of  the 
alten:atives. 

(1)  Potential  effects  on  the  public  and 
on-site  workers  from  releases  of 
radiological  and  non radiological 
materials  during  normal  operations  and 
from  reasonably  postulated  accidents; 

(2)  Pollution  prevention  and  waste 
minimization; 

(3)  Potential  effects  on  air  and  water 
quality  and  other  environmental 
conseqiiences  of  normal  operations  and 
potential  accidents: 

(4)  Potential  cumulative  effects  of 
operations  at  the  Hanford  Site, 
including  relevant  impacts  from  other 
past,  present,  and  reasonably 
foreseeable  activities  at  the  site; 

(5)  Potential  effects  on  endangered 
species,  floodplain/wetlands, 
archaeological/historical  sites; 

(6)  Potential  effects  on  future 
decommissioning  decisions; 

(7)  Effects  from  normal  transportation 
and  postulated  transportation  accidents; 

(8)  Potential  socioeconomic  impacts 
on  surrounding  communities; 

(9)  Unavoidable  adverse 
environmental  effects; 

(10)  Short-term  uses  of  the 
environment  versus  long-term 
productivity; 

(11)  Potential  irretrievable  and 
irreversible  commitment  of  resources. 

Regulatory  Framework 

The  TPA  sets  milestones  to  achieve 
coordinated  cleanup  of  the  Hanford  Site 
and  provides  a  legal  and  procedural 
framework  for  regulatory  compliance 
during  cleanup.  During  the 
development  of  both  EISs,  DOE  intends 
to  fully  comply  with  the  TPA.  as 
modified  by  the  change  control  process. 

Federal  and  State  laws  that  are  of 
major  importance  to  waste  management 
activities  at  Hanford  include  the  Atomic 
Energy  Act  of  1954;  RCRA;  the 
Washington  State  Hazardous  Waste 
Management  Act,  Chapter  70.105  RCW; 
and  the  Federal  Facility  Compliance  Act 
of  1992.  The  Atomic  Energy  Act 
requires  the  management,  processing, 
and  use  of  radioactive  materials  in  a 
manner  that  protects  workers,  public 
health,  and  the  environment  RCRA  and 
the  Washington  State  Hazardous  Waste 
Management  Act  establish  requirements 
for  management  of  hazardous  waste, 
including  generation,  treatment,  storage. 


transportation,  and  disposal.  RCRA  also 
requires  cleanup  of  hazardous  waste 
releases  from  past  and  present, 
operations  when  the  releases  pose  a 
threat  to  human  health  or  the 
environment. 

Related  NFPA  Documentation 

NEPA  docuir.tn'.s  tliat  have  been  or 
are  being  prepared  for  activities  at 
Hanford  inckide.  but  are  not  limited  to, 
the  following: 

(1)  Final  Environ  mental  Impact 
Statement  for  D-sposal  of  Hanford 
Defense  High-Level  Transuranic  and 
Tank  Wastes.  Hanford  Site,  Richbnd 
Washington,  DOE.'EIS-0113.  Vol.  1,  2.  3, 
4.  and  5,  December  1987.  U.S. 
Department  of  Energy,  Washington.  D.C. 
As  discussed  in  the  Background  section 
of  this  notice,  the  HDW  EIS  analyzed 
the  impacts  of  Hanford  tank  waste 
treatment  and  disposal. 

(2)  Final  Environmental  Statement  for 
Waste  Management  Operations,  Hanford 
Reservation,  Richland  Washington, 
ERDA-1538.  Vol.1  and  2,  1975.  U.S. 
Energy  Research  and  Development 
Administration,  Washington,  D.C.  This 
EIS  analyzed  the  environmental  impacts 
of  Hanford  Site  waste  management 
operations. 

(3)  Hanford  Remedial  Action- 
Environmental  Impact  Statement.  The 
HRA-EIS  will  assess  the  potential 
environmental  consequences  of 
alternatives  for  conducting  a  remedial 
action  program  at  the  Hanford  Site  for 
inactive  hazardous,  high-  and  low-level 
radioactive,  transuranic  and  mixed- 
waste  sites.  DOE  published  a  NOI  to 
prepare  the  HRA-EIS  on  August  21. 
1992  (47  FR  37959-37964)  and  intends 
to  issue  the  draft  HRA-EIS  in  1994. 

(4)  Programmatic  Environmental 
Impact  Statement  for  Environmental 
Restoration  and  Waste  Management. 
The  EM-PEIS  will  analyze  the  complex- 
wide  environmental  restoration  and 
waste  management  issues  and 
alternatives.  DOE  published  the  NOI  to 
prepare  the  EM-PEIS  on  October  22. 
1990  (55  FR  42633)  and  issued  the 
Implementation  Plan  on  December  23. 
1993.  The  TWRS  EIS  will  discuss  its 
relationship  to  the  EM-PEIS  and  how 
issues  addressed  in  the  EM-PEIS  could 
affect  the  alternatives  analyzed  in  the 
TWRS  EIS. 

(5)  Programmatic  Environmental 
Impact  Statement  for  Reconfigiu'ation  of 
the  Nuclear  Weapons  Complex  (DP- 
PEIS).  The  DP-PEIS  will  analyze 
longterm  reconfiguration  strategies  and 
evaluate  those  strategies  against  the 
consequences  of  maiuioiuing  existing 
defense  production  facilities.  DOE 
published  an  Implementation  Plan  in 
February  1992.  In  July  1993.  DOE 
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published  a  revised  NOI  and  intends  to 
issue  a  revised  Implementation  Plan 
based  on  that  NOI. 

(6)  Tanic  Safety  Environmental 
Assessments.  DOE  Las  completed  eight 
environmental  assessments  and  issued 
corresponding  findings  of  no  signiHcant 
impact  for  activities  to  sample  and 
characterize  tank  wastes  or  to  modify 
tank  equipment  to  improve  safety 
conditions. 

(7)  Stabilization  Operations  at  the 
Plutonium  Finishing  Plant.  In 
September  1993,  E)OE  announced  plans 
to  prepare  an  EA  for  this  proposed 
action  and  invited  public  comments  on 
the  scope.  On  the  basis  of  comments, 
including  those  received  at  four  public 
meetings,  DOE  is  considering  whether 
to  prepare^n  EIS  instead.  Alternatives 
under  consideration  may  generate  liquid 
high-level  wastes  requiring  storage  in 
the  Hanford  tank  farm. 

Issued  in  Washington,  DC,  this  25th  day  of 
January.  1994. 
Peter  N.  Brush. 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 
|FR  Doc.  94-1932  Filed  1-27-94.  8:45  ami 

BILUNO  COOE  H50-01-P 


Floodplain  Statement  of  Findings  for 
Proposed  Installation  of  Bedrock  and 
Unconsolidated  Monitoring  Wells  at 
the  K-25  Site,  Oak  Ridge,  TN 

AGENCY:  Department  of  Energy  (DOE). 
ACnON:  Floodplain  statement  of 
findings. 

summary:  This  is  a  Floodplain 
Statement  of  Findings  for  proposed 
installation  of  bedrock  and 
unconsolidated  monitoring  wells  on  the 
Ook  Ridge  K-25  Site.  DOE  proposes  to 
drill  four  monitoring  wells  in  the  Poplar 
Creek  Floodplain,  located  in  Roane 
County.  Tennessee.  DOE  prepared  a 
Floodplain  Assessment  describing  the 
effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
hann  to  or  a  ithin  the  affected 
floodplain.  DOE  will  endeavor  to  allow 
15  days  of  public  review  after 
publication  of  the  Statement  cf  Findings 
before  implementing  the  proposed 
action. 

FOR  FURTHER  tNFORMATION  CONTACT: 
I.T formation  on  the  proposed  action 
(including  maps  of  potentially  disturbed 
floodplain  areas)  is  available  from:  Mr. 
Robert  C.  Sleeman,  Director, 
Environmental  Restoration  Division, 
Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  Post  Office  Box 
2001.  Oak  Ridge,  Tennessee  37831- 
8.541,  (615)  576-0715,  (615)  576-6074 
(Fax). 


further  information  on  general  doe 
floodpla;n;'wetlands  environmental 
review  requirements  is  available 
FROM:  Ms.  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight  (Of-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586^600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  Proposed  Installation  of  Bedrock 
and  Unconsolidated  Monitoring  Wells 
on  the  Oak  Ridge  K-25  Site,  prepared  in 
accordance  with  10  CFR  part  1022.  A 
Notice  of  Floodplain  Involvement  was 
published  in  the  Federal  Register  on 
October  4, 1393,  and  a  floodplain 
assessment  was  prepared. 

To  facilitate  future  remedial  actions  at 
the  K-25  Site  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  DOE  is  proposing  to  drill 
four  borings.  Two  borings  would  be  into 
bedrock  to  depths  ranging  from 
approximately  30  to  150  feet,  and  the 
two  other  borings  would  be  in  the 
unconsolidated  sediments  overlying  the 
bedrock  to  depths  from  approximately 
15  to  50  feet.  Two  locations  would  be 
involved,  with  one  bedrock  and  one 
unconsolidated  monitoring  well  at  each 
location.  Each  borehole  would  be 
converted  to  a  monitoring  well  for  the 
purpose  of  collecting  hydrologic  and 
water  quality  data.  Tho  wells  are 
proposed  to  be  located  in  the  floodplain 
because  the  sites  were  selected  to 
intersect  and  monitor  subsurface  fiow 
paths  near  Poplar  Creek. 

Alternatives  to  the  proposed  action 
included  (1)  No  action,  and  (2)  alternate 
sites.  The  no  action  alternative  would 
result  in  DOE  being  unable  to  accurately 
measure  passible  contaminant  releases 
to  the  local  environment.  Alternate  sites 
away  from  Poplar  Creek  (outside  of  the 
Hoodplain)  could  not  adequately 
monitor  subsurface  flow  paths.  The 
proposed  action  is  necessary  to  enable 
DOE  to  pursue  future  remedial  actions 
and  meet  the  requirements  of  CERCLA. 
The  assessment  reveals  that  the 
installation  of  monitoring  wells  at  the 
K-25-site  would  have  no  adverse  impact 
on  the  100-year  floodplain  of  Poplar 
Creek,  nor  alter  the  existing  normal 
channel  cross  section  or  storage  capacity 
of  Poplar  Creek.  No  measures  are 
needed  to  minimize  potential  harm  to  or 
within  the  affected  floodplain.  The 
proposed  action  would  conform  to 
applicable  Slate  or  local  fioodplain 
protection  standards.  DOE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the 


Statement  of  Findings  prior  to 
implementing  the  proposed  action. 

Issued  in  Washington,  DC,  on  January  10, 
1994. 
lames  J.  Fiore, 

Director,  Office  of  Eastern  Area  Programs, 

Office  of  Environmental  Bestoration. 

|FR  Doc.  94-1955  Filed  1-27-94;  8:45  am) 

BILtJMG  COOC  6430-01-P 


Office  of  Fossil  Energy 

Clean  Coal  International  Technology 
Transfer  Program;  Amendment  to 
Notice  Meeting 

AGENCY:  Office  of  Fossil  Energy,  DOE. 

ACTION:  Amendment  to  notice  of 
meeting;  Clean  Coal  International 
Technology  Transfer  Program. 

SUMMARY:  On  December  17, 1993,  the 
United  States  Department  of  Energy 
(DOE),  Office  of  Fossil  Energy, 
published  in  the  Federal  Register  (58 
FR  65980)  a  Notice  of  Meeting;  Clean 
Coal  International  Technology  Transfer 
Program. 

The  objective  of  the  Notice  was  to 
notify  interested  companies,  the 
international  community,  and  the 
public  of  the  Department's  intent  to 
hold  a  public  meeting  that  will  assist 
DOE  in  meeting  its  statutory 
requirements  of  section  1332  of  Public 
Law  102-485,  the  Energy  Policy  Act  of 
1992  (EPACT). 

SUPPLEMENTARY  INFORMATION:  The 
Opening  Plenary  Session  of  the  meeting 
on  February  10, 1994,  will  begin  at  9 
a.m.  instead  of  10  a.m.  as  stated  in  the 
original  notice. 

The  meeting  on  February  11, 1994,  to 
address  financing  will  begin  at  9  a.m. 
and  is  scheduled  to  end  at  4:50  p.m.; 
this  is  instead  of  a  three-hour  panel 
called  for  in  the  original  Federal 
Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Background  information,  a  detailed 
agenda,  and  a  pre-registration  form  may 
be  obtained  by  contacting  Jean  Lerch  by 
phone  202-586-7320,  fax  202-586- 
8438  or  by  writing  to:  Ms.  Jean  Lerch, 
U.S.  Department  of  Energy,  FE-20,  room 
4G-052,  Washington,  DC  20585. 

Issued  in  Washington,  DC,  Janiiar>'  25, 
1094. 

Jack  S.  Siegel, 

Acting  Assistant  Secretary,  Fossil  Energy. 
|FR  Doa  94-1943  Filed  1-27-94;  8:45  ami 
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Coal  Pcticy  Committee  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  foiiovving  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council  (NCC). 

Date  and  Time:  Thursday,  February  17. 
1994.  8:30-10  am. 

P/oce;  Stouffer  Concourse  Hotel,  St.  Louis. 
9801  Natural  Bridge  Road.  Berkely.  MO 
63134. 

Confocf:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5).  Washington.be  2058.S.  Telephone: 
202/586-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  The  draft  study  on 
"Clean  Coal  Technology  for  Sustainable 
Development"  will  be  presented  for 
discussion  and  recommendations. 

Tentative  Agenda: 
— Call  to  order  and  opening  remarks  by 

Joseph  Craft,  Chairman  of  the  Coal  Policy 

Committee. 
— Discussion  and  recommendations  on  the 

study  '"Clean  Coal  Technology  for 

sustainable  Development." 
— Discussion  of  any  other  business  to  be 

profHjrly  brought  before  the  Committee. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so.  either  t)efore  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Tmnscript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190.  Forrostal  Building,  1000 
Independence  Avenue,  SW..  Washington. 
DC,  between  9  am  and  4  pm,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  January  25, 
1994. 

Marcia  Morris, 

Deputy  Advisory  Committee.  Management 

Officer. 

(FR  Doc.  94-1957  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  MSO-OI-M 


National  Coal  Council;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  92-463.  86  Stat.  770).  notice 


is  hereby  given  of  the  following 
meeting: 

Name:  National  Coal  Council. 

Date  and  f/nje;  Thursday.  Februar>'  17, 
1994.  10:30-11:30  a.m. 

P/oce: Stouffer  Concourse  Hotel.  St.  Louis. 
9801  Natural  Bridge  Road.  Berkelv,  MO 
63134. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Dopartment  of  Energv,  Office  of  Fossil  Energy 
(FE-5).  Washington.  DC  20585.  telephone: 
202/586-3867. 

Purpose  of  the  council:  To  provide  advice, 
information,  and  recomm.endations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Ten/of;Ve  agenda: 
—Call  to  order  by  William  R.  Wahl, 

Chairman  of  the  National  Coal  Council. 
— Remarks  by  Chairman  Wahl. 
— Report  of  the  Coal  Policy  Committee. 
— Discussion  and  approval  of  the  Council 

report  "Clean  Coal  Technology  for 

Sustainable  Development." 
— Discussion  of  any  other  business  properly 

brought  t)efore  the  Council. 
— Public  comment — 10-minute  rule. 
—Adjournment. 

Public  participation:T\ie  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so, 
either  t)efore  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
m.ust  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-'l90.  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington. 
DC,  between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  January  25, 
1994. 

Marcia  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  94-1956  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  6450-01-M 


[FE  Docket  No.  93-137-NG] 

Amoco  Energy  Trading  Corp.;  Blanket 
Authorization  To  Import  Natural  Gas 
From  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Amoco  Energy  Trading  Corporation 
(Amoco)  authorization  to  import  up  to 


220  Bcf  of  natural  gas  from  Mexico  over 
a  two-year  term,  beginning  on  the  date 
of  first  delivery. 

Amoco's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.VV.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  |anuar>'  19. 

1994. 

ClifTord  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

|FR  Doc.  94-1946  Filed  1-27-94;  8:45  ami 

BILLING  CODE  MSO-01-P 

[FE  Docket  No.  94-01 -NG]       « 

Kimljall  Energy  Corp.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  Order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Kiml)all  Energy  Corporation  blanket 
authorization  to  import  up  to  75  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery  after  March  31.  1994. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  13. 
1994. 

Cli£ford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

|FR  Doc.  94-1944  Filed  1-27-94;  8:45  ami 

BILUNG  COOC  e4S0-01-P 

[FE  Docket  No.  93-132-NG] 

Tenaska  Gas  Co.  and  Tenaska 
Washington  Partners  II,  L.P.;  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tenaska  Gas  Co.  and  Tenaska 
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Washington  Partners  II,  LP.  )oint 
authorization  to  import  up  to  14,311 
MMBtu  of  Canadian  natural  gas  per  day 
for  a  period  of  20  years,  expected  to 
begin  in  1996.  The  gas  would  be 
supplied  by  Husky  Oil  Operations  Ltd. 
and  consumed  at  a  248-megawatt 
electric  power  generation  facility  to  be 
built  in  Pierce  County,  nearTacoma, 
Washington. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  10, 
1994. 
Clifford  P.  Tomaszewski, 

Director  Office  cf  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

|FR  Doc.  94-1947  Filed  1-27-94;  8;45  am] 

eXUNO  CODE  8490-01-P 


(Fc  Docket  No.  93-t45-NGJ 

Wisconsin  Gas  Co.;  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  granted  Wisconsin  Gas 
Company  (Wisconsin  Gas)  authorization 
to  import  up  to  89,411  Mcf  per  day  of 
Canadian  natural  gas  beginning 
December  30,  1993,  and  continuing 
through  November  1,  2003.  This  gas 
would  be  imported  from  Western  Ggs 
Marketing  Limited  pursuant  to  a 
contract  dated  October  20, 1993. 

Wisconsin  Gas  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  January  10, 
1993. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
jFR  Doc.  94-1945  Filed  1-27-94;  8:45  ami 
BiUJNO  COOC  M<0-01-^ 


Federal  Er)ergy  Regulatory 
Commission 

[Docket  No.  TM94-3-46-002] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

January  24.  1994. 

Take  notice  that  on  January  14,  1994. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Substitute  First  Revised  Sheet  No.  164, 
to  be  effective  January  1. 1994. 

ANR  states  that  the  above  referenced 
tariff  sheet  is  being  filed  to  replace  First 
Revised  Sheet  No.  164.  filed  on 
December  1.  1993.  Such  sheet  was 
changed  to  comply  with  the  conditions 
of  ordering  Paragraph  (A)  of  the 
Commission's  Order  dated  December 
30.  1993  that  "pipelines  should 
determine  new  customers*  load  factor 
and  access  the  surcharge  for  each  month 
based  on  the  actual  throughput  for  each 
prior  month  of  service  until  a  12-month 
history  is  established." 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-1808  Filed  1-27-94;  8:45  am) 

BILUNO  COOE  S717-01-M 


[Docket  No.  TM94-3-22-001] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  24. 1994. 

Take  notice  that  on  January  14.  1994. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

First  Revised  Sheet  No.  345 

CNG  requests  the  Commission  to 
allow  this  tariff  sheet  to  become 
effective  on  January  1,  1994. 

CNG  states  that  it  is  filing  this  sheet 
as  required  by  the  Commission's  order 
dated  December  30,  1993,  in  this 
proceeding.  CNG  further  states  that  the 
effect  of  this  filing  is  to  update  CNG's 


tariff  provision  describing  its 
calculation  of  load  factors  for 
assessment  of  the  research, 
development,  and  demonstration 
(RD&D)  program  costs  of  the  Gas 
Research  Institute  (GRI).  in  accordance 
with  the  methodology  of  the 
"Stipulation  and  Agreement  Concerning 
Post-1993  GRI  Funding  Mechanism" 
(GRI  Settlement),  as  approved  by  the 
Commission. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-1805  Filed  1-27-94;  8:45  ami 

BILUNG  COOE  S717-01-M 


[Docket  No.  TM94-2-61-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  In 
FERC  Gas  Tariff 

January  24. 1994. 

Take  notice  that  on  January  13. 1994, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet,  proposed 
to  become  effective  as  of  January  1. 
1994: 

Substitute  First  Revised  Sheet  No.  7 

Great  Lakes  states  that  the  proposed 
tariff  sheet  was  filed  to  reflect  Great 
Lakes'  compliance  with  the 
Commission's  decision  in  Docket  No. 
TM94-2-5 1-000  issued  on  December 
30,  1993  (Order). 

Great  Lakes  states  that  the 
Commission's  Order  clarified  that 
historical  throughput  is  to  be  used  for 
determining  the  GRI  surcharge  for  both 
historical  and  new  shippers  and  that  the 
revised  tariff  sheet  was  filed  to  comply 
with  that  clarification.  In  addition,  Great 
Lakes  states  that  in  compliance  with  the 
Commission's  Order,  the  revised  tariff 
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sheet  included  a  note  indicating  that  the 
minimum  GRI  charge  shall  be  $0,000 
per  Mcf. 

Great  Lakes  requested  that  the  above 
tariff  sheet  become  effective  as  of 
January  1. 1994.  to  coincide  with  the 
effective  date  of  the  GRI  funding  unit 
rates  approved  in  the  above-described 
commission  Order. 

Any  person  desiring  to  protest  said 
niing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  31.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  public 
reference  room. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  94-1803  Filed  1-27-94;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  TM94-2-46-001] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  24. 1994. 

Take  notice  that  on  January  14,  1994, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  to  become  effective 
January  1. 1994: 

Substitute  First  Revised  Sheet  No.  162. 
Original  Sheet  No.  162A, 
Second  Revised  Sheet  No.  163. 

Kentucky  West  states  that  the  purpose 
of  this  filing  is  to  correct  the  Gas 
Research  Institute  tahfT  sheets  to 
comply  with  the  conditions  set  forth  in 
the  order  issued  December  30,  1993  by 
the  Commission.  Kentucky  West  has 
added  language  to  its  GRI  tariff  sheets 
covering  the  calculation  of  load  factors 
for  new  and  existing  customers  and 
establishing  the  minimum  GRI 
surcharge  of  zero.  Sheet  No.  163  is  being 
filed  to  remove  Section  28.4  from  the 
page.  No  other  changes  to  Sheet  No.  163 
is  being  made.  The  changes  to  Sheet 
Nos.  162  and  162A  affect  Sections  28.2, 
28.4  and  28.5. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 


carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6. 19fi6.  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC.  780  F.2d  1231 
(5th  Cir.  1986).  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
jurisdictional  customer  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  January  31, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil. 
Secretary. 
IFR  Doc.  94-1801  Filed  1-27-94;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  CP94-177-000] 

KN  Interstate  Gas  Transmission  Co.; 
Notice  of  Request  Under  Blanket 
Authorization 

January  24,  1994.  ' 

Take  notice  that  on  January  11.  1994. 
KN  Interstate  Gas  Transmission 
Company  (KNI),  P.O.  Box  281304. 
Lakewood,  Colorado  80228.  filed  in 
Docket  no.  CP94-1 77-000  a  request 
pursuant  to  §§  157.205,  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  six  new  delivery  taps  in  Custer, 
Hall,  Adams,  Howard  and  Webster 
Counties,  Nebraska,  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP83- 
140-000  and  CP83-140-001.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 


therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act. 
Lois  0.  Casheil. 
Secretary. 
(FR  Doc.  94-1797  Filed  1-27-94;  8:45  ami 

BILLING  COOE  C717-01-M 


[Docket  No.  TM94-2-1 1  -001  and  RP94-54- 

001] 

Koch  Gateway  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  TaHff 

January  24,  1994. 

Take  notice  that  on  January  13,  1994, 
Koch  Gateway  Pipeline  Company 
(KGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  January  1,  1994: 

Substitute  Origin;'!  Sheet  No.  3201,  Original 
Sheet  No.  3202. 

KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  language  additions  in 
compliance  with  the  December  30, 1993 
Commission  Order  Accepting  Tariff 
Changes  (65  FERC  61,430).  Language 
detailing  the  calculation  of  a  new 
customer's  load  factor  and  the  minimum 
GRI  surcharge  was  added. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  all  parties  on  the 
official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  regulations.  All  such 
protests  should  be  filed  on  or  before 
January  31.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cathell. 
Secretary. 

IFR  Doc.  94-1802  Filed  1-27-94;  8:45  ami 
BILLING  COM  «7t7-0t-« 
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[Docket  No.  TM94-1-«2-001] 
Mojave  Pipeline  Co.;  Tariff  Filing 

January  24,  1994. 

Take  notice  that  on  Januar>'  14,  1994, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
its  Substitute  First  Revised  Sheet  Nos. 
11  and  126. 

This  sheet  is  being  revised  in  order  to 
implement  revisions  to  Mojave's 
implementation  of  its  new  GRI  rales  as 
required  by  the  Commission  in  an  order 
dated  December  30,  1993.  As  ordered  by 
the  Commission,  the  revised  tariff  sheets 
will  have  an  effective  date  of  January  1, 
1994. 

Mojave  states  that  copies  of  this  filing 
were  served  upon  ail  of  Mojave's 
jurisdictional  transportation  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  31, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-1800  Filed  1-27-94;  8:45  am) 

BILUNG  CODE  <717-01-M 


[Docket  No.  TW94-2-37-001J 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

January  24,  1994. 

Take  notice  that  on  January  13,  1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
January  1,  1994: 

Third  Revised  Volume  S'o.  J 

Substitute  First  Revised  She«t  No.  5 

Substitute  First  Revised  Sheet  No.  5-A 

Substitute  Original  Sheet  No.  5-B 

Substitute  First  Revised  Sheet  No.  18 

Sheet  No.  223 

Original  Sheet  No.  224 

Substitute  First  Revised  Sheet  No.  225 

Original  Volume  No.  2 

Sixteenth  Revised  Sheet  No.  2.2 
Substitute  Thirty-Fourth  Revised  Sheet  No. 
2.3 


Northwest  states  that  the  purpose  of 
this  filing  is  to  (1)  comply  with  the 
provisions  of  the  December  29, 1993, 
Letter  Order  in  Docket  No.  TM94-2-37- 
000,  (2)  make  certain  other  minor 
revisions  to  the  tariff  sheets  relating  to 
the  Gas  Research  Institute  provisions, 
and  (3)  make  conforming  changes  to  the 
provisions  of  Sheet  No.  2.2. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  secretary  in  Docket  No. 
TM94-2-37-000  and  upon  all  of 
Northwest's  jurisdictional  customers 
and  state  regulatory  commissions  in 
Northwest's  market  area. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  January  31, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
jFR  Doc  94-1S90  Filed  1-27-94;  8:45  am] 

BILUW:  CO0€  6717-01-41 

[Docket  No.  TM94-3-28-001] 

Panhandle  Easter  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  24, 1994. 

Take  notice  that  on  January  14, 1994. 
Panhandle  Easter  Pipe  Lin«  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Substitute  Third  Revised  Sheet  No.  4 
Substitute  Third  Revised  Sheet  No.  5 
Substitute  Third  Revised  Sheet  No.  6 
Substitute  Third  Revised  Sheet  No.  7 
Substitute  Third  Revised  Sheet  No.  8 
Substitute  First  Revised  Sheet  No.  290 

Panhandle  proposes  that  these  tariff 
sheets  become  effective  January  1.  1994. 

Panhandle  states  that  such  revised 
filing  reflects  compliance  with  Ordering 
Paragraph  (A)  of  the  "Order  Accepting 
Tariff  Sheets  Subject  to  Conditions" 
(order),  issued  in  the  above-referenced 
proceeding  on  December  30, 1993.  The 
order  required  Panhandle  to  make 
certain  modifications  to  the  tariff  sheets 
previously  submitted.  Thus,  Section 


18.1  of  the  General  Terms  and 
Conditions  has  been  modified  to  define 
the  method  of  calculating  load  factors 
for  new  customers.  In  addition,  as 
required  by  the  Order,  Panhandle  has 
clarified  the  rate  tariff  sheets  to  refiect 
that  the  minimum  GRI  surcharge  is  zero. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
customers  subject  to  the  applicable  tariff 
sheets  and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  protest  .said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  31, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-1807  Filed  1-27-94;  8:45  am) 

BILUNC  CODE  6717-01-M 


[Docket  Nos.  RP94-66-002,  RP93-1 25-000, 
RP93-181-000  and  002J 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  24,  1994. 

Take  notice  that  as  required  by  the 
Commission's  Order  December  30,  1993 
Order  in  Docket  Nos.  RP94-66-000,  et 
a].  (December  30  Order),  Texas  Ea.stem 
Transmission  Corporation  (Texas 
Eastern)  on  January  14, 1994,  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixih  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  of  the 
filing. 

Texas  Eastern  states  that  the 
December  30  Order  accepted  tariff 
sheets  filed  on  December  1, 1993 
(December  1  Filing)  by  Texas  Eastern  to 
recover  gas  supply  realignment  costs 
(GSR  Costs).  The  December  1  Filing  was 
Te.xas  Eastern's  third  quarterly  filing  to 
recover  such  costs  and  was  filed 
pursuant  to  section  15.2(C)  of  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  Ordering  Paragraph  (A) 
of  the  December  30  Order  required 
certain  tariff  sheets  be  "refiled  within 
fifteen  days  of  this  order  to  conform  to 
the  conditions  set  forth  in  the  body  of 
this  order,  and  the  ordering  paragraphs 
below."  Texas  Eastern  states  that  the 


tariff  sheets  listed  in  Appendix  A  are 
submitted  to  satisfy  the  requirements  of 
the  December  30  Order. 

Texas  Eastern  states  that  section 
15.2(C)  of  the  General  Terms  and 
Conditions  has  been  revised  in 
compliance  with  the  December  30  Order 
as  follows: 

(1)  Section  15.2(C)(2)(a)  has  been 
revised  to  extend  the  amortization  and 
recover)'  period  to  two  (2)  years  for 
buyout  costs  which  are  incurred  after 
January  1, 1994  and  which,  in  the 
aggregate,  exceed  fifteen  (15)  million 
dollars  for  a  quarterly  filing; 

(2)  Section  15.2(C)(2)(a){i)  has  been 
revised  to  reflect  that  applicable 
customers  under  Rate  Schedules  CDS, 
FT-1.  LLFT  and  VKFT  will  be  billed 
each  month  for  a  GSR  Demand 
Surcharge  Amount  calculated  by 
multiplying  their  current  MDQ  for  a 
month  times  the  GSR  Demand 
Surcharge  rate; 

(3)  Section  15.2(C)(2)(a)(ii)  has  been 
revised  to  reflect  that  with  the  exception 
of  the  GSR  Demand  Surcharge 
component  already  designed  to  be  paid 
over  twenty-four  (24)  months,  each 
customer  shall  have  the  option  of 
paying  its  GSR  Demand  Surcharge 
obligation  for  any  quarter  in  twenty-four 
(24)  monthly  installments. 

(4)  Section  15.2(C)(2)(a)(iv)  has  been 
revised  to  clarify  that  the  payment 
obligation  for  the  GSR  Demand 
Surcharge  Amounts,  together  with 
applicable  carrying  charges,  accrues  in 
full  as  of  the  close  of  the  month  in 
which  service  was  provided. 

(5)  Section  15.2(C)(5)  has  been  added 
to  reflect  an  annual  true-up.  as  of  any 
twelve  (12)  month  period  ending  June 
30,  of  the  recovery  of  GSR  costs 
allocated  to  be  recovered  from 
customers  under  Rate  Schedules  CDS, 
FT-1.  LLFT  and  VKFT. 

Texas  Eastern  states  that  pursuant  to 
section  15.2(C)  of  the  General  Terms 
and  Conditions,  ninety  percent  (90%)  of 
GSR  Costs  are  allocated  to  customers 
under  Texas  Eastern's  Rate  Schedules 
CDS,  FT-1,  LLFT,  and  VKFT  in  the  form 
of  a  GSR  Demand  Surcharge  calculated 
using  customer  MDQs.  Texas  Eastern's 
December  1  Filing  allocated  $12,701,656 
of  GSR  Costs,  inclusive  of  prior  period 
adjustments  and  carrying  charges,  to  its 
customers  under  Rate  Schedules  CDS, 
FT-1,  LLFT  and  VKFT.  However.  Texas 
Eastern  states  that  total  customer  MDQs 
under  Rate  Schedules  CDS.  FT-1.  LLFT 
and  VKFT  have  changed  slightly  since 
the  December  1  Filing.  Attachment  A 
details  the  calculation  of  the  new  GSR 
Demand  Surcharge  unit  rate  based  upon 
MDQs  effective  January  1, 1994.  As  a 
result,  Texas  Eastern  submits  Sub  Sixth 
Revised  Sheet  No.  25.  Sub  Sixth  Revised 


Sheet  No.  30.  Sub  Third  Revised  Sheet 
No.  34A.  Sub  Third  Revised  Sheet  No. 
34B.  Sub  Third  Revised  Sheet  No.  42A. 
and  Sub  Second  Revised  Sheet  No.  42B 
to  reflect  this  slight  change  in  total  firm 
customer  MDQs.  Texas  Eastern  states 
that  the  rates  for  Rate  Schedules  IT-1. 
PTI.  LLTT  and  VKTT  are  not  impacted  by 
the  slight  change  in  total  firm  customer 
MDQs. 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1, 1994, 
consistent  with  the  Ctecember  30  Order 
or  the  effective  date  of  the  tariff  sheets 
they  replace. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commission.  Copies  were  also  served  on 
all  parties  to  Docket  No.  RP94-66-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  31.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-1799  Filed  1-27-94;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  TM94-3-17-001] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  24,  1994. 

Take  notice  that  on  January  14,  1994 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
■Volume  No  2.  the  tariff  sheets  listed  on 
Appendix  A  of  the  filing. 

Texas  Eastern  states  that  ordering 
Paragraph  (A)  of  the  Order  Arxepling 
Tariff  Sheets  Subject  to  Conditions 
(Order),  issued  in  the  above  referenced 
proceeding  on  December  30,  1993. 
required  it  to  make  certain 
modifications  to  the  tariff  sheets 
previously  submitted  by  Texas  Eastern 
on  November  29.  1993  to  establish  the 
revised  Gas  Research  Institute  (GRI) 
surcharges  effective  January  1. 1994. 

Texas  Eastern  states  that  in 
compliance  with  the  Order.  Section  15.4 
of  the  General  Terms  and  Conditions 


has  been  modified  to  define  the  method 
of  calculating  load  factors  for  firm 
customers  without  a  historical  load 
factor  for  purposes  of  the  GRI  Surcharge. 
In  addition,  as  required  by  the  Order. 
Texas  Eastern  states  that  it  has  added  a 
column  to  the  affected  rate  sheets  to 
refiect  that  the  minimum  GRI  Surcharge 
is  zero. 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1. 1994. 
consistent  with  the  Order  in  this 
proceeding  and  the  effective  date  of  the 
tariff  sheets  they  replace. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  Copies  were  also  served 
on  all  parties  to  Docket  No.  TM94-3- 
17-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  31,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to.be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-1804  Filed  1-27-94;  8:45  am] 

BILUMG  COOC  Wm-Oi-M 


[Docket  Nos.  RP94-69-000,  RP94-46-001 
and  RP94-27-000] 

Transcontinental  Gas  Pipe  Line  Corp. 
Technical  Conference 

January  24.  1994. 

In  the  Commission's  order  issued  on 
December  17. 1993,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday,  February  3.  1994  at  10  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE., 
Washington,  DC  20426. 

All  interested  persons  and  StafTare 
permitted  to  attend. 
Lois  D.  CasheU. 
Secretary 
IFR  Doc.  94-1798  Filed  1-27-94;  8  45  ami 

BILUNC  COOC  •717-01-M 
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[Docket  No.  TM94-&-29-001J 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

January  24, 1994.  ' 

Take  notice  that  on  January  14,  1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
which  tariff  sheets  are  contained  in 
Appendi.x  A  attached  to  the  filing.  The 
proposed  effective  date  of  such  tariff 
sheets  is  January  1, 1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  order  issued  December 
30, 1993  in  the  referenced  docket 
(December  30  Order).  The  December  30 
Order  accepted,  subject  to  conditions. 
TGPL's  tariff  filing  of  December  1.  1993 
(DecenTber  1  Filing)  wherein  TGPL 
proposed  to  establish  the  revised  Gas 
Research  Institute  (GRI)  surcharges 
effective  Januar>'  1, 1994. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers, 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  31. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  94-1809  Filed  1-27-94;  8:45  am) 

BILLmO  COOC  S717-01-M 

[Docket  No.  TM94-3-30-001] 

Trunkline  Gas  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

January  24,  1994. 

Take  notice  that  on  January  14,  1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets: 

Sub  First  Revised  Sheet  No.  216 
Sub  First  Revised  Sheet  No.  217 

Trunkline  proposes  that  these  revised 
tariff  sheets  become  effective  January  1, 
1994. 

Trunkline  states  that  Ordering 
Paragraph  (A)  of  the  Commission's 


"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions"  (Order),  issued  in  the 
above-referenced  proceeding  on 
December  30,  1993,  required  Trunkline 
to  make  certain  modifications  to  the 
tariff  sheets  previously  submitted.  As 
required  by  the  Order,  Section  20  (Gas 
Research  Institute  (GRI)  Surcharge 
Provision)  of  the  General  Terms  and 
Conditions  has  been  modified  to  define 
the  method  of  calculating  load  factors 
for  new  customers. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
custom.ers,  interested  state  commissions 
and  parties  to  the  proceeding  in  the 
above-referenced  docket  number. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  31. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  aciion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  94-1806  Filed  1-27-94;  845  ami 

BILUNG  CODE  S717-01-M 


[Docket  No.  CP91-2778-001] 

Valero  Transmission,  L.P.;  Petition  to 
Amend 

January  24, 1994. 

Take  notice  that  on  January  11,  1994, 
Valero  Transmission,  L.P.  (Valero),  P.O. 
Box  500,  San  Antonio,  Texas  78215. 
filed  an  application  in  Docket  No. 
CP91-2778-001,  pursuant  to  Section  3 
of  the  Natural  Gas  Act  (NGA),  15  U.S.C. 
717b,  part  153  of  the  Commission's 
Regulations,  Executive  Order  Nos. 
10485  and  12038,  and  the  Secretary  of 
Energy's  Delegation  Order  No.  0204- 
112.  Valero  seeks  to  amend  its 
Presidential  Permit  and  prior 
authorizations  granted  in  Docket  No. 
CP91-2778-000 1  to  permit  the  use  of  its 
existing  facilities  at  the  United  States- 
Mexico  Border  for  the  importation,  as 
well  as  exportation  of  natural  gas. 
Valero's  request  is  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Valero  states  that  the  facilities  are 
currently  being  used  to  export  natural 
gas  to  Mexico.  Valero  states  that  the 
opening-up  of  these  facilities  to  a  two- 
way  gas  trade  will  provide  needed 
flexibility  to  respond  to  changing 
market  conditions.  Valero  indicates  that 
its  border  facilities  will  be  available  on 
an  "open-access"  basis  to  any  shipper/ 
supplier  with  authorization  from  the 
Department  of  Energy  (DOE)  to  import 
or  export  natural  gas  from  or  to  Mexico. 
Finally,  Valero  states  that  the  switch  to 
two-way  gas  trade  will  not  require  the 
construction  of  any  additional  facilities. 
Therefore,  there  will  be  no  adverse 
environmental  impaci  associated  with 
the  approval  of  its  application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
February  7. 1994,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  0.  Cashell, 
Secretary. 
jFR  Doc.  94-1796  Filed  1-27-94;  8:45  ami 

BILUNG  COOE  67t7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4829-9] 

Region  10;  Notice  of  Issuance  of  PSD/ 
OCS  Permit  to  ARCO  Alaska, 
Incorporated 

Notice  is  hereby  given  that  on 
December  14, 1993,  the  Environmental 
Protection  Agency  (EPA)  issued  a 
Prevention  of  Significant  Deterioration 
(PSD)  and  Outer  Continental  Shelf 
(OCS)  permit  to  ARCO  Alaska, 
Incorporated  to  conduct  exploratory  oil 
well  drilling  in  the  Beaufort  Sea,  Alaska. 

This  PSD/OCS  permit  has  been  issued 
under  EPA's  Prevention  of  Significant 
Deterioration  (40  CFR  52.21)  and  Outer 
Continental  Shelf  (40  CFR  part  55) 
regulations,  subject  to  certain  conditions 
specified  in  the  permit. 
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This  final  penr.it  decision  shall 
IxM^ome  effective  on  February  28, 1994 
unless  review  is  requested  under  40 
CFR  124.19. 

Petition  for  review  of  this  final  PSD/ 
CX3S  permit  decision  must  be  filed  by 
February  28,  1994  in  accordance  with 
40  CFR  124.19. 

Copies  of  the  PSD/OCS  permit  and 
administrative  record  are  available  for 
public  inspection  upon  request  at  the 
following  location:  Environmental 
Protection  Agency,  Region  10,  1200 
Sixth  Avenue,  M/S  AT-082,  Seattle. 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Nye  at  (206)  553-4226. 

Dated;  January  19.  1994. 
Gerald  A.  Emison, 

Acting  Regional  Administrator. 

jFR  Doc.  94-1966  Filed  1-27-94;  8:45  ami 

BILUNG  CODE  tSAO-eO-P 


[FRL-4831-21 

Public  Water  Supply  Supervision 
Program  Revision  for  ttie  State  of 
Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Florida  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Florida 
has  adopted  drinking  water  regulations 
for  Lead  and  Copper,  ar>d  Phase  II 
(lOCs/SOCs).  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions  in  accordance 
with  the  conditions  set  forth  in  the 
December  22, 1993  letter  from  the 
Florida  Department  of  Environmental 
Protection  to  the  USEPA.  Region  IV. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  March  17, 
1994  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
March  17, 1994,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  March  17. 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 


(1)  The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a" 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and 

(3)  The  signature  of  the  individual 
making  the  request,  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signatLire  of  a 
respon.sible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 

Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Vorsatz,  EPA  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  or  telephone  (404) 
347-2913. 

Authority:  (Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended  (1986).  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations). 

Dated:  January  14. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator,  EPA.  Region 

rv. 

|FR  Doc.  94-1964  Filed  1-27-94;  8:45  am) 

BILUNQ  CODE  ftS«0-SO-F 


tER-FRL-4707-81 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  January  17,  1994 
Through  January  21, 1994  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  940013.  Final  EIS.  FAA.  TX, 
New  Austin  Airport  at  Bergstrom  Air 
Force  Base  (AFB)  1993  Master  Plan, 
Approval.  Funding.  Property 
Acquisition  and  Construction,  City  of 
Austin,  Travis  County,  TX,  Due: 
February  28, 1994.  Contact:  Bill 
Perkins  (817)  222-5652. 
EIS  No.  940014.  Draft  EIS.  COE,  NC. 
Texasgulf  Open  Pit  Mine 
Continuation.  Construction  and 
Operation,  Permits  Approval.  Pamlico 
River.  Aurora.  Beaufort  County,  NC. 


Due:  March  14. 1994,  Contact:  Hugh 
Heine (919) 251-4070. 

Amended  Notices 

EIS  No.  930397.  Revised  Draft  EIS.  FAA. 
MN.  Minneapolis-St.  Paul  * 

International  Airport.  Runway  4-22 
Extension.  Revi.sed  Information  and 
Funding.  Wold-Chamberlain  Field, 
Hennepin  CourUy,  MN.  Due:  Februarv 
18.  1994.  Contact:  Glen  Orcutt  (612)  ' 
725-4221.  Published  FR— 11-1 9-93— 
Review  period  extended. 

EIS  No.  930460.  Final  EIS.  FHW.  CA. 
CA-87/Guadalupe  Parkway 
Upgrading,  between  Julian  Str»3et  a:id 
US  101  in  the  City  of  San  Jose. 
Funding  and  Section  404  Permit. 
Santa  Clara  County.  CA.  Due: 
February  07.  1994.  Contact:  John  R. 
Schultz  (916)  551-1314.  Published 
FR— 1-7-94— Due  Date  Correction 

Dated:  January  24. 1994. 
William  D.  Dickerson. 
Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  94-1961  Filed  1-27-94;  8:45  ami 
BILUNQ  COOE  6540-60-P 

[ER-FRL-4707-0] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  10.  1994  Through 
January  14.  1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-K65153-00  Rating 
EC2.  Klamath  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation.  Siskyou  Co..  C^  and 
Jackson  Co..  OR. 

Summary:  EPA  expressed 
environmental  concerns  for  air  quality 
impacts,  cumulative  impacts  (including 
impacts  on  non-federal  lands),  and 
treatment  of  old-gro\\'th  forest  stands  on 
nonrestricted  lands.  EPA  urged  the 
Forest  Service  to  provide  sufficient 
opportunity  for  review  of  the  Plan  in 
relation  to  the  Spotted  Owl  FSEIS  so  as 
to  determine  the  specific  management 
prescriptions  for  and  impacts  to  the 
forest. 

ERP  Na  D-AFS-K65154-CA  Rating 
EC2.  Mendocine  National  Forest  Land 
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and  Resource  Management  Plan, 
Implementa'on.  Colusa,  Cienn.  Lake. 
Mendocino.  Tehama  and  Trinity 
Counties,  CA. 

Summary:  EPA  expressed 
environmenial  concerns  for  air  quality 
impacts,  cuniulative  impacts  (including 
impacts  on  non-federal  lands),  and 
treatment  of  old-growth  forest  stands  on 
nonreslnc.-^'i  lands  LP  A  urged  the 
Fore«.t  Ser.ice  to  provide  sulTicient 
opportunity  for  review  of  the  Plan  in 
relatior-  to  ttie  Spotted  Owl  FSEIS  so  as 
to  determli.o  the  sp»H-rli;  m>\nagement 
prescriptions  for  and  hrpof^s  tc  the 
forest. 

ERP  No  D-AFSKh5155-CA  Riiting 
EC2.  Six  Riveis  Nat),  rial  Forest  Land 
and  Resource  Management  Plan, 
Inipleme"ta>ion,  HiT'-.ibo'dt,  Trinity.  Del 
Norte  and  S.?.k)ycii  Counlies.  CA. 

Summorv:  EPA  expressed 
environTTientil  cnnf^ms  for  air  quality 
impacts.  ar.J  water  quality.  EPA  urged 
the  Fore:.t  Sen.ice  to  prov ide  suificient 
opportunity  tor  review  of  th<  F'ir  in 
njlation  To  the  SpoCea  Ow!  FfcIS  so  as 
to  detennine  the  sper.iftc  njojia^ement 
prescripticrs  for  ^nd  iiip?jct.s  to  the 
forest. 

ERP  No  r)-AFS-KC5156-C.''.  Rating 
EC2,  Shasta  Trinity  N-jtion^i  Forests 
Land  and  Resource  Management  Plan, 
ImplementHtion,  Hjinbcldt,  Nfcioc, 
Shasta,  and  Siskiyu,  Tehama  and 
Trinity  Counties,  C\.  I 

Summary:  EPA  expr«s.S8d 
environmental  concerns  for  air  quality 
impacts,  and  minerals  management. 
EPA  urged  the  Forest  Service  to  provide 
.sufficient  opportunity  for  review  of  the 
Flan  in  relaiion  to  the  Spotted  Owl 
FSEIS  so  as  to  determine  the  specific 
management  prescrp'ions  for  and 
impacts  to  the  for^-st. 

ERP  No.  DS-NPS-KfilOR.'i-OO  Rating 
EC2,  Lake  Mead  National  Recreation 
Area,  General  Management  Plan, 
Updated  Information  on  Willow  Beach 
Development  Concept  Plan 
Amendmer.t,  Implementation,  AZ  and 
CA. 

Sumn'ary:  EPA  expressed  i 

environmental  concerns  regarding 
project  impacts  to  water  quality.  EPA 
request  that  additional  information  be 
included  in  the  final  document  on 
minimization  and  mitigation  of  impacts 
to  waters  of  the  US  and  nonpoint  source 
water  pollution  control  measures. 

Final  ElSs 

ERP  No.  F-AFS-Lfi0097-ID,  Spruce 
Creek  Timber  Sale,  Implementation, 
Boise  National  P'orest,  Valley  County, 
ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 


be  satisfactory.  No  formal  letter  was  sent 
to  the  preptaring  agency. 

ERP  No.  F-AFS-L65194-ID.  Mid- 
SkulIAJpper  Bear  Timber  Sales,  Timber 
Harvest,  Road  Construction  and 
Reconstruction,  Clearwater  National 
Forest,  North  Fork  Ranger  District,  Skull 
Creek,  Clearwater  County,  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  th°  preparing  agency. 

ERP  Na  F-BLM  G02001-NM,  Dark 
Canyon  Special  Management  Area,  Oil 
and  Gas  Leasing,  Permit  for  Approval  to 
Drill  near  Carlsbad  Caverns  National 
Park.  Eddy  County.  NM. 

Sum/nary.  EPA  had  determined  that 
the  Final  EiS  adequately  assesses 
potential  impacts  to  cave  resources  as 
well  as  the  reasonable  foreseeable 
development  of  oil  and  gas  resourres. 
EPA  had  no  objection  to  the  selection  of 
the  preferred  alternative. 

ERP  Na  F-BLM-K67017-NV. 
Newmont  Gold  Quarry  Open-Pit  Mine 
and  Ore  Processing  Facility  Expansion 
and  Operation,  Plan  of  Operation 
Approval.  NPDES  and  COE  Section  404 
Permits.  Eureka  and  Elko  Counties,  NV. 

Summary:  EPA  expressed  continued 
environmental  concern  regnrdii-.g 
project  impacts  to  groundwater,  streams, 
springs,  wetlands  and  riparian  areas  and 
how  these  impacts  will  be  sufficiently 
mitigated  and  monitored. 

ERP  No.  F-DOE-L61195-AK.  Healy  50 
Megawatt-Electric  Coal  Fired  Power 
Plant  Construction  and  Operation,  Clean 
Coal  Technologies  Demonstration, 
Funding,  NPDES  and  Section  404 
Permits.  Borough  of  Denali,  AK. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

Dated,  lanuary  25, 1994. 
Wiiliam  D.  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc.  94-1962  Piled  1-27-04:  8;45  ami 
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Environmental  Leadership  Program: 
Update 

EPA  announces  the  next  steps  in  the 
development  of  the  Environmental 
Leadership  Program  (EIJ').  After 
reviewing  many  possible  options,  the 
'Agency  has  decided  to  proceed  with 
pilot  projects  to  test  the  feasibility  of  a 
voluntary  program  to  recognize 
industrial  facilities.  The  pilots  will 
explore  ways  to  encourage  facilities  to 
develop  innovative  audit  and 
compliance  programs  and  to  reduce  the 


risk  of  ncn-compliance  through 
pollution  prevention  practices. 

The  wiae  variety  of^puhlic  c^imments 
on  the  original  ELP  proposal  (published 
in  the  Federal  Register  on  January  15, 
1993)  clearly  indicated  an  interest  in  a 
program  to  recognize  and  encourage 
"environmental  excellence."  While  no 
true  consensus  emerged  on  the  best 
structure  or  goals  for  the  program, 
several  themes  were  common  to  the 
majority  of  the  conimenls: 

•  EPA  should  encourage  companies 
and  fucitities  of  all  sizes  and  from  all 
industries  to  participate  in  the  program. 

•  EPA  should  focus  i's  program  on 
individual  fecilities  rather  than  on 
entire  corporations. 

•  Any  EPA -developed  statement  of 
environmental  principles  would 
duplicate  existing  private-sector  efforts 
and  would  be  difficult  to  enforce. 

hi  response  to  these  comments,  EPA 
has  decided  to  continue  developing  a 
voluntary,  facility-based  program.  The 
Agency  will  develop  pilot  projects  with 
specific  industries  and  states  to  evaluate 
the  many  unresolved  issues  raised 
during  the  comment  period.  These 
include  a  possible  muJtipIe-tier 
structure  to  encourage  broad 
participation,  determining  the  role  of 
compliance,  self-reporting  of  violations, 
public  accountability,  the  role  of 
incentives  in  encouraging  companies  to 
exceed  minimum  requirements,  and 
how  pollution  prevention  practices  can 
help  fecilities  riaduce  or  avoid  the  risk 
of  non-compliance. 

EPA  Deputy  Admi7iistrator  Bob 
Sussman  and  Steve  Herman,  the 
Assistant  Administrator  for  the  OfHce  of 
Enforcement  and  Compliance  Assurance 
(OECA)  have  been  asked  to  coordinate 
this  effort.  The  Agency  will  provide 
more  information  on  the  process  for 
selecting  pilot  participants  and  on  the 
development  of  test  projects  in  the  early 
spring  of  1994.  The  OlTice  of 
Compliance  within  OECA  will  be 
responsible  for  this  process.  Please  call 
Mike  Schiavo  at  (202)  260-2824  for 
more  information. 

Also  in  response  to  the  comments,  the 
Agency  has  concluded  that  it  will  not 
issue  its  own  guidelines  for  corporate 
environmental  principles,  but  rather 
work  cooperatively  with  the  many  other 
organizations  that  have  developed 
corporate  and  industry-wide  codes  of 
environmental  conduct.  The  Office  of 
Pollution  Prevention  and  Toxics  will 
take  responsibility  for  representing  the 
Agency  in  tliis  area,  and  for  ensuring  the 
involvement  of  other  EPA  offices  where 
appropriate.  Please  call  David  Kling  at 
(202)  260-3557  for  more  information. 
EPA  thanks  all  of  those  who  have 
expressed  an  interest  in  the  ELP  concept 
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and  looks  forward  to  making  this 
program  an  exciting  and  effective 
approach  to  pollution  prevention  and 
compliance. 

Dated:  January  14, 1994. 
Carol  M.  Browner, 

Administrator 

[FR  Doc.  94-1953  Filed  1-27-94:  8:45  am] 
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Environmental  Technology;  U.S.  EPA 
Technology  Innovation  Strategy  and 
U.S.  EPA  Environmental  Technology 
Initiative  FY  1994  Program  Plan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability,  request 

for  comment  and  invitation  to  become  a 

project  partner. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  draft  Technology 
Innovation  Strategy  (S/N  055-000- 
00466-6),  is  available  for  review  and 
comment.  EPA  is  seeking  public 
comments  on  the  draft  Strategy  by 
March  14,  1994.  To  identify  parties 
interested  in  the  President's 
Environmental  Technology  Initiative, 
EPA  is  also  releasing  the  Environmental 
Technology  Initiative:  Fiscal  Year  1994 
(FY  1994)  Program  Plan  (S/N  055-000- 
00465-8)  which  identifies  73  projects 
that  EPA  and  other  agencies  and 
organizations  are  initiating  to 
implement  the  Initiative.  Copies  of  both 
documents  are  available  through  the 
U.S.  Government  Printing  Office. 
ADDRESSES:  Copies  of  the  Technology 
Innovation  Strategy  (S/N  055-000- 
00466-8)  or  Environmental  Technology 
Initiative:  FY  1994  Program  Plan  (S/N 
055-000-00465-8)  are  available  from 
the  nearest  government  bbokstore,  the 
Government  Printing  Office  phone  order 
information  desk  (202/783-3238)  or  by 
requesting  an  order  form  by  FAX  (202/ 
512-2250).  Mail  orders  may  be 
addressed  to  the:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  P.O.  Box  371954.  Pittsburgh. 
Pennsylvania  15250-7954.  When 
ordering,  please  identify  the  document's 
title  and  indicate  the  Government 
Printing  Office  publication  number. 

Comments  on  the  Technology 
Innovation  Strategy  should  be  mailed  to: 
Strategy  Committee,  Innovative 
Technology  Council,  Mail  Code  2111, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460.  Comments  on  the  Strategy  will 
be  accepted  until  March  14, 1994.  EPA 
is  planning  to  convene  three  public 


hearings  on  the  Strategy,  in  Washington, 
DC,  Chicago,  Illinois  and  San  Francisco, 
California.  Specific  dates  and  locations 
for  these  hearings  will  be  announced  in 
a  future  Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Brendan  Doyle,  Office  of  Policy, 
Planning  and  Evaluation  (2127).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC  20460, 
(202)  260-3354.  or  one  of  the  EPA 
regional  office  contacts  listed  below: 
Barbara  Brou-n,  U.S.  EPA  Region  1,  One 
Congress  Street — RAA,  Boston.  MA 
02203-2211,  Tel  »:  617-565-3397. 
Pat  Lafomara.  U.S.  EPA  Region  2,  2890 
Woodbridge  Avenue,  Raritan  Depot 
Building  10— MS  100,  Edison,  NJ 
08837-3679,  Tel #:  908-906-6988. 
Norm  Kulujian.  U.S.  EPA  Region  3,  841 
Chestnut  Street.  Philadelphia,  PA 
19107,  Tel #:  215-597-1113. 
Bob  Jourdan,  U.S.  EPA  Region  4,  345 
Courtland  Street.  NE— 4WNSRB, 
Atlanta.  GA  30365,  Tel  #:  404-347- 
7791. 
Mike  Lin,  U.S.  EPA  Region  5,  77  West 
)ackson  Boulevard — VVQ-16J, 
Chicago,  IL  60604-3590.  Tel  #:  312- 
886-6104. 
Norman  Dyer,  U.S.  EPA  Region  6,  1445 
Ross  Avenue,  12th  Floor,  Suite  1200. 
Dallas,  TX  75202-2733,  Tel  #:  214- 
655-8349. 
Jody  Hudson,  U.S.  EPA  Region  7,  25 
Funston  Road,  Kansas  City,  KS 
66115,Tel  #:  913-551-5064. 
Dave  Smith.  U.S.  EPA  Region  8,  999 
18th  Street.  Suite  500,  Denver,  CO 
80202-2466,  Tel #:  303-293-1475. 
Winona  Victery,  U.S.  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Tel  #:  415-744-1021. 
John  Barich.  U.S.  EPA  Region  10, 1200 
6th  Avenue— ES-098,  Seattle.  WA 
98101.  Tel  »:  206-553-8562. 

EPA's  Technology  Innovation  Strategy 

The  Environmental  Protection 
Agency's  (EPA)  Innovative  Technology 
Council,  comprised  of  EPA  management 
and  staff  from  across  the  Agency,  has 
drafted  a  strategy  to  focus  and  target  its 
efforts  to  accelerate  environmental 
technology  development, 
commercialization  and  use.  The  Council 
recognizes  a  need  to  accelerate  the 
development,  commercialization,  and 
use  of  innovative  environmental 
technologies  to  maintain  and  improve 
environmental  quality  at  home  and 
abroad  into  the  21st  century. 
Environmental  quality  would 
deteriorate,  given  foreseeable 
population  growlh  and 
industrialization,  unless  technology  is 
developed  and  more  broadly  applied, 
that  is  more  effective  in  preventing  and 


reducing  pollution  levels,  less  costly 
than  existing  technology  and  supportive 
of  sustainable  development.  EPA.  state 
and  local  agencies  are  in  a  unique 
position  to  infiuence  the  rate  and  focus 
of  environmental  technology  innovation 
and  use  because  of  their  legislative  and 
programmatic  mandates  and  regulatory 
responsibilities  (which  often  influence 
the  demand  for  environmental 
technologies,  goods  and  services). 

In  funding  the  President's 
Environmental  Technology  Initiative, 
the  House  Committee  on  Appropriations 
directed  EPA,  "*  *  *  to  develop  a 
comprehensive  environmental 
technology  strategy  characterized  by 
innovation  and  a  nonbureaucratic 
approach." ' 

EPA's  draft  Strategy  provides  a  plan 
to  directly  and  indirectly  support 
private  sector  innovation  and  diffusion 
activities  sponsored  by  the  public  and 
private  sector  and  close  coordination 
among  FederaJ  agencies.  It  focuses  on 
creating  incentives  for  the  development 
and  use  of  innovative  technologies  in 
federal  and  state  environmental 
regulations, reducing  barriers  to 
technology  innovation  and  use,  and 
improving  the  competitiveness  of  the 
environmental  technology  industry  in 
domestic  and  international  markets. 
EPA  and  other  Federal,  state  and  local 
agencies,  universities,  trade  associations 
and  consortia,  and  numerous  private 
companies  are  already  working  in  many 
of  the  areas  identified  in  the  Strategy. 
EPA  is  seeking  public  comment  on  the 
Strategy  to  focus  and  target  efforts  to 
accelerate  environmental  technology 
development,  commercialization  and 
use.  The  Agency's  Innovative 
Technology  Council  plans  to  revise  and ' 
update  the  Strategy  based  on  the 
comments  received. 

The  definition  of  "environmental 
technologies"  being  addressed  in  the 
Strategy  varies  widely  for  a  number  of 
reasons.  The  "environmental  technology 
industry"  has  only  recently  become  a 
focal  point  for  market  analysts  and 
policy-makers,  and  it  is  highly 
diversified  in  terms  of  the  current 
demand  for  and  supply  of  technologies, 
goods  and  services.  Demand  often  varies 
based  on  local  environmental 
conditions.  "Environmental 
technologies"  include  technologies, 
goods,  and  services  whose  development 
is  triggered  primarily  by  environmental 
improvement  objectives.  Sometimes 
referred  to  as  "dark  green"  technologies, 
these  include:  products  and  services  to 
monitor  and  assess  pollutant  releases 


'  HouseofRepresenlatives.  103rd  Congn«i,<. 
Committee  on  Appropriations  repon.  lunr  22. 1993, 
Report  103-1  SO.  p.  47. 
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and  exposure  levels;  innovative 
technologies  which  prevent  pollution, 
control  air  and  water  pollution  levels, 
and  remediate  contaminated  soil  and 
groundwater;  and,  manage 
environmental  data.  EPA's  Strategy  also 
addresses  "light  green"  technologies 
that  are  developed  primarily  for  non- 
environmental  reasons;  those 
technologies  can  have  indirect,  but 
important  consequences  for  improving 
environmental  quality  An  example, 
would  be  local  area  computer  networks 
designed  to  enhance  office 
communication,  but  which  also  reduce 
paper  use. 

EPA  is  interested  in  promoting  all 
phases  of  technological  change  such  as: 
the  research  and  development  of  new 
concepts;  preliminary  design  testing  and 
pilot  applications  of  evolving 
technologies;  performance 
demonstrations  and  testing:  evaluations 
of  early  commercial  applications;  and 
diffusion  into  domestic  and 
international  markets. 

The  draft  "Technology  Innovation 
Strategy"  outlines  the  general  principles 
that  gvide  EPA  in  its  efforts  to  foster 
innovation  in  its  existing  programs  and 
new  projects  being  initiated  under  the 
President's  Environmental  Technology 
Initiative  (see  below).  It  outlines  four 
objectives; 

1.  Adapt  EPA's  policy,  regulatory,  and 
compliance  framework  to  promote 
innovation; 

2.  Strengthen  the  capacity  of 
technology  developers  and  users  to 
succeed  in  environmental  technology 
innovation; 

3.  Strategically  invest  EPA  funds  in 
the  development  and  commercialization 
of  promising  new  technologies;  and, 

4.  Accelerate  diffusion  of  innovative 
technologies  at  home  and  abroad. 

EPA  invites  comments  on  the  draft 
Strategy  and  the  following  questions: 

(1)  What  roles  are  appropriate  for  EPA 
to  play  in  stimulating  the  development 
and  use  of  innovative  technological 
solutions  to  environmental  problems? 

(2)  Do  you  agree  with  the  Strategy's 
objectives  and  with  EPA's  approaches  to 
achieving  them?  Which  objectives 
should  receive  the  highest  priority  for 
action? 

(3)  Are  there  additional  areas  of 
emphasis  that  EPA  should  address  in 
planning  and  funding  its  technology 
development,  commercialization,  and 
diffusion  activities? 

(4)  Are  there  particular  environmental 
lechnology  needs  or  impediments  to 
development  on  which  you  feel  the 
Agency  should  focus  more  of  its 
attention? 

(5)  How  do  you  propose  that  EPA 
measure  the  success  of  its  efforts? 


TediBoIogy  Program  Foom  Areas  Cor 
FY  1995 

The  Technology  Innovation  Strategy 
will  be  used  to  guide  the  Agency's 
planning  and  budgeting  for  specific 
projects  in  both  base  programs  and 
under  the  President's  Environmental 
Technology  Initiative  during  this  fiscal 
year  and  in  future  years.  The 
Environmental  Technology  Initiative 
(ETI)  FY  1994  Program  Plan,  described 
later  in  this  notice,  provides  detailed 
descriptions  of  the  ETI  budget  themes 
and  projects  being  funded  this  fiscal 
year.  Planning  for  FY  1995  is  now 
underway  and  EPA  is  interested  in 
receiving  comments  frofn  the  public  on 
specific  focus  areas  that  should  be 
emphasized  in  funding  projects  next 
year.  These  focus  areas  may  be  within 
the  broad  context  of  an  entire 
technology  innovation  area  or  may  be 
specific  to  one  facet  of  EPA's  Strategy. 
An  e.xample  of  a  broad  focus  area 
recommendation  would  be  the  need  for 
EPA  assistance  in  all  aspects  of 
encouraging  the  development  and  use  of 
more  cost-effective  technologies  for 
small  businesses.  An  example  of  a  focus 
area  recommendation  specific  to  one 
part  of  the  Strategy  (e.g..  Objective  #2) 
would  be  the  need  for  EPA  to  help 
assure  the  quaUty  and  credibility  of 
performance  data  for  new  technologies 
by  creating  more  locations  for  safe 
technology  testing. 

The  President's  EnTiroiunental 
Technology  Initiative 

In  his  State  of  the  Union  speech  on 
February  17. 1993,  President  Clinton 
outlined  a  new  initiative  to  improve 
environmental  quality  and  strengthen 
the  American  economy.  The  goal  of  the 
President's  Environmental  Technology 
Initiative  (ETI)  is  to  spur  the 
development  and  use  of  more  advanced 
envirooroental  systems  and  treatment 
techniques  that  can  yield  domestic 
environmental  benefits  and  increase 
exports  of  American  technologies  to 
other  countries.  "Dark  green" 
environmental  technologies  are  being 
emphasized  in  the  Initiative  that  is, 
technologies,  goods,  and  services  whose 
development  is  triggered  primarily  by 
environmental  improvement  objectives. 
"Dark  green  "  technologies  include: 
products  and  services  to  monitor  and 
assess  pollutant  releases  and  exposure 
levels;  innovative  technologies  which 
prevent  pollution,  control  air  and  water 
pollution  levels,  and  remediate 
contaminated  soil  and  groundwater; 
and.  manage  environmental  data.  The 
Initiative  is  funded  at  $36  million  in  FY 
1994  and.  in  the  President's  plan,  is  to 
be  funded  at  S80  million  in  FY  1995. 


with  overall  funding  projected  to  be 
$1.8  biilioa  over  nine  years.  In 
approving  funding  for  Fiscal  Year  1994. 
the  Senate  Appropriations  Committee 
instructed  the  Agency  to  develop  a 
detailed  program  plan  2.  Today,  EPA  is 
announcing  the  availability  of  the 
Environmental  Technology  Initiative: 
FY  1994  Program  Plan  (S/N  055-000- 
00465-8)  which  describes  73  specific 
projects  that  will  be  initiated  by  the  end 
of  September,  1994.  These  projects  span 
four  general  areas  outlined  below: 

1.  Accelerating  the  development  and 
use  of  innovative  environmental  and 
restoration  technologies; 

2.  Fostering  clean  technologies 
through  pollution  prevention  for  small 
businesses; 

3.  Fostering  the  use  of  U.S. 
technologies  to  solve  international 
environmental  problems; 

4.  Defining  technology  gaps,  and 
identifying  barriers  to,  and  incentives 
for  developing  and  commercializing 
environmental  technologies. 

The  Program  Plan  released  today  is 
not  a  sohcitation  or  request  for 
proposals  for  grants  or  contracts  firom 
EPA.  It  describes  the  nature  and  scope 
of  work  in  each  project  area  and  invites 
interested  parties  to  contact  individual 
project  managers,  esp>ecially  if  they  are 
working  on  a  similar  project  or  they  are 
Interested  in  becoming  a  project  partner. 
Projeci  managers  will,  in  turn,  be 
developing  partnerships  among 
interested  parties  who  can  share  in  the 
projects*  activities  and  results.  EPA 
anticipates  that  federal  agencies,  state 
and  local  governments,  tribes, 
educational  institutions,  non-profit  and 
not-for  profit  entities,  and  private  sector 
parties  may  be  interested  in  discussing 
partnership  opportunities.  By  this 
approach,  EPA  is  seeking  to  engage  and 
leverage  the  creativity,  expertise,  and 
resources  of  other  government  agencies 
and  the  private  sector  in  areas  of  mutual 
Interest. 

Both  the  Administration  and  the 
Congress  have  stressed  the  need  for 
partnerships  that  provide  both  direct 
support  to  private  sector  innovation  and 
close  coordination  with  other  Federal 
ajencies.  These  partnerships  may  take 
many  forms.  For  example,  in  the  "Clean 
Car  'Technology  Demonstration 
I»rogram"  (Project  No.  11),  EPA's 
National  Vehicle  and  Fuel  Emissions 
laboratory  and  Office  of  Air  and 
Radiation,  the  Department  of  Energy, 
and  the  National  Institute  for  Science 
and  Technology,  other  Federal 
laboratories,  arid  domestic 


»  U.S.  Senatfl.  Te3n)  Congress,  Appropriation* 
ConmnittM  rnvM  10»-137.  S«pt«inb«r  9, 1«93.  p. 
105.  WaoUnfloik  DC 
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manufacturers  are  demonstrating  ways 
to  improve  passenger  car  and  li^t  truck 
fuel  economy  and  technologies  which 
lower  carbon  dioxide  emissions.  To 
promote  technologies  that  prevent 
pollution  in  small  businesses.  EPA.  the 
International  Fabricare  Institute, 
Neighborhood  Cleaners  Association. 
Greenpeace,  and  the  Occupational 
Health  Foundation  are  working  on  dry 
and  wet  cleaning  technologies  that  do 
not  use  perchloroelhylene  (Project  No. 
33).  To  improve  the  U.S.  environmental 
technology  industry's  competitiveness 
abroad,  U'A,  the  Agency  for 
Inlemationai  Development,  the  U.S. 
Trade  arvi  Development  Agency,  the 
Export-Import  Bank  and  the  Overseas 
Private  Investment  Corporation  are 
proposing  ways  to  demonstrate  the 
performance  of  pollution  control, 
monitoring  and  pollution  prevention 
technologies  globally  and  at  sites  to  be 
selected  in  Asia,  Central  or  Eastern 
Europe  or  Mexico  (Project  No.  53). 

For  some  projects.  EPA  may  transfer 
fimding  to  another  Federal  agency  that 
will  match  those  funds  with  funds  of 
their  own  or  with  those  of  a  private 
sector  partner.  Not  all  collaborative 
efforts,  however,  may  entail  transfers  of 
funding  among  Federal  partners  or 
private  partners.  Rather,  EPA  is  more 
interested  in  finding  partners  who  can 
ofler  collaboration,  resources  and 
expertise  to  make  each  project  a  success. 
Many  partnership  opportunities  are 
available.  For  example: 
— Developing  technologies  to 
depolymerize/repolymerize  plastics 
for  recycling  (Project  No.  4); 
— Changing  to  cleaner  processes  in 
plating  and  metal  finishing  that 
reduce  the  use  of  toxic  chemicals, 
generate  less  waste,  and  reduce 
energy  and  natural  resource 
consumption  (Project  No.  5); 
— Piloting  applications  of  advanced 
adsorption  technologies  that  can  filter 
wastewater,  drinking  water  and 
contaminated  groundwater  and  clean- 
up polluted  aquatic  ecosystems 
(Project  No.  7); 
— Developing  alternative  surface 
cleaning  technologies  to  replace 
products  and  systems  using 
hazardous  chemicals  or  volatile 
organic  solvents  that  pose  health  or 
environmental  risks  (Project  No.  B); 
—Evaluating  techniques  that  are  used  to 
reduce  metallic  ores  to  base  metals  for 
applications  in  managing  solid  and 
hiznrdous  wastes  (Project  No.  18): 
— Demonstrating  supercritical  carbon 
dioxide  extraction  technologies  that 
reduce  reliance  on  toxic  solvents  and 
the  generation  of  hazardous 
wastestreams  (Project  No.  19); 


— Documenting  the  performance  of  soil 
washing  as  an  alternative  remedial 
technology  for  cleaning  up 
contaminated  sites  (Project  No.  20); 

— ^Demonstrating  pilot-scale  chemical 
dechlorination  by  the  recently- 
licensed,  base-catalyzed 
decomposition  process  to  clean-up 
soils  contaminated  with  PCBs, 
pentachlorophenol,  and  chlorinated 
insecticides  and  herbicides  (Project 
No.  23);  and, 

— Developing  and  demonstrating  new 
metalforming  technologies  to  find 
substitutes  for  toxic  chlorinated 
solvents,  cyanides  and  cadmium  that 
prevent  pollution  and  reduce  the 
generation  of  hazardous  wastestreams 
(Project  No.  38). 

Parties  interested  in  these  or  any  other 
projects,  or  becoming  a  project  partner, 
may  contact  the  project  manager 
identified  in  the  FY  1994  Program  Plan. 
Project  managers  are  interested  in 
hearing  from  those  who  are  working  on 
similar  projects;  those  who  are 
interested  in  offering  expertise, 
experience,  test  sites  or  other  resources; 
and,  those  who  are  qualified  to 
comment  on  the  technical  aspects  of 
each  project's  value,  significance  and 
appropriateness. 

Deted:  January  21, 1994. 

David  M  Gardiner, 

Assistant  Administrator  for  Policy,  Planning 
and  Evaluation. 

IFR  Doc.  94-1739  Filed  1-27-94;  8:45  am] 
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[OPPTS-44605;  FRL-4754-4] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  acrylic  acid  (CAS 
No.  79-10-7),  submitted  pursuant  to  a 
testing  consent  order  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SVV.. 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPP1.EMENTARY  INFORMATION:  Under  40 
CFR  790.60.  all  TSCA  section  4  consent 
orders  must  contain  a  statement  that 
results  of  testing  conducted  pursuant  to 


these  testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  acrylic  acid  were 
submitted  by  the  Basic  Acr\lic 
Monomer  Manufacturers  on  behalf  of 
the  test  sponsors  and  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  December  2. 1993.  The  submission 
contains  a  comparative  bioavailability 
study  in  male  mice  and  rats,  an 
amendment  to  the  study,  and  an 
analysis  of  tissues.  This  chemical  is 
used  in  surface  coatings;  polyacrylic 
acid  and  salts,  including  superabsorbant 
polymers,  detergents,  water  treatment 
and  dispersants;  textiles  and 
nonwovens;  exports;  adhesives  and 
sealants;  leather  and  polishes;  paper 
coating;  miscellaneous  acid  and  ester 
uses,  including  specialty  acrylates. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency 4s 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44605).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office.  Rm.  ET- 
G102.  401  M  St..  SW..  Washington.  DC 
20460. 

Authority:  15  U.S.C  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  )anuary  14, 1994. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 

of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  94-1959  Filed  1-27-94;  8.45  ain] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Approved  by  the  Office  of 
Management  and  Budget 

January  24. 1<J94. 

The  following  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980.  (44  U.S.C.  3507).  For 
further  information,  contact  Judy  Boley, 
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Federal  Communications  Commission. 
(202) 632-0276. 

OMB  No.  .•3060-0586. 

Title:  Immplentation  of  Sections  3(n) 
and  332  of  the  Communications  Act,  ON 
Docket  No.  93-252,  First  Report  and 
Order. 

OMB  Expiration  Date:  02/28/94. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993,  Public  Law  103-66,  Title 
VI,  Section  6002(b).  107  Stat  312,  395 
(1993),  amended  Sections  3(n)  and  332 
of  the  Conmiunications  Act  of  1934,  as 
amended.  47  U.S.C.  153(n)  and  332,  to 
create  a  comprehensive  regulatory 
framework  for  all  mobile  radio  services. 
Under  the  amended  statute,  certain 
private  land  mobile  radio  licensees  will 
be  reclassified  as  "commercial  mobile 
radio  service"  licensees  will  be  treated 
as  common  carriers  subject  to  the 
foreign  ownership  and  control 
restrictions  of  Section  310(b)  of  the 
Communications  Act.  A 
"grandfathering"  provision,  however, 
permits  the  Commission  to  grant 
waivers  of  Section  310fb)  to  private  land 
mobile  licensees  that  petition  the 
Commission  by  February  10, 1994.  This 
present  action  clarifies  the  filing 
procedures  for  such  petitions  and 
reminds  all  potentially  affected  private 
radio  licensees  of  the  February  10, 1994 
filing  deadline. 

Federal  Communications  Commission 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-1827  Filed  1-27-94:  8:45  am] 
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Public  Information  Collection 
Requirement  Submitted  to  Office  ot 
Management  and  Budget  for  Review 

January  24, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
5er\'ice,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Holey,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0410. 


Title:  Forecast  for  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report. 

Form  Number:  FCC  Forms  495A  and 
495B. 

i4r(/on:  E.xtension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  300 
responses;  40  hours  average  burden  per 
response;  12,000  hours  total  annual 
burden. 

Needs  and  Uses:  The  FCC  Forms 
495A  and  4958  implement  the  FCC's 
Joint  Co<5t  Order.  CC  Docket  No..  86-1 11, 
which  requires  that  certain  telephone 
plant  investments  used  for  both 
regulated  and  nonregulated  purposes  be 
allocated  on  the  basis  of  forecasted 
regulated  and  nonregulated  use.  The 
detection  and  correction  of  forecasting 
errors  requires  reporting  of  both 
forecasted  and  actual  investment  usage 
data.  The  Forecast  of  Investment  Usage 
Report  is  used  by  carriers  to  submit  the 
forecasts  of  investments  used.  The 
Actual  Usage  of  Investment  Report  is 
used  to  submit  the  actual  investments 
used.  These  reports  are  part  of  the 
Automated  Reporting  and  Management 
Information  System  (ARMIS).  The 
information  contained  in  these  two 
reports  provides  the  necessary  detail  to 
enable  the  Commission  to  fulfill  its 
regulator^'  responsibility  to  ensure  that 
the  regulated  operations  of  the  carriers 
do  not  subsidize  the  nonregulated 
operations  of  those  same  carriers. 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

[FR  Doc.  94-1828  Filed  1-27-94:8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

ATFI  Working  Group  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 


comments  are  found  in  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-01 1405-006. 

Title:  ATFI  Working  Group 
Agreement. 

Parties: 
American  West  African  Freight 

Conference 
A.P.  Moller-Maersk  Line 
Caribbean  and  Central  America 

Discussion  Agreement  "^ 

Crowley  American  Transport,  Inc. 
The  "8900"  Lines  Agreement 
Evergreen  Marine  Corporation  (Taiwan) 

Ltd. 
Inter-American  Discussion  Agreement 
Inter-American  Freight  Conference 
Israel  Trade  Conference 
King  Ocean  Service  de  Venezuela,  S.A. 
P&O  Containers  Limited 
Sea-Land  Service,  Inc. 
South  Europe/U.S.A.  Freight  Conference 
Trans-Atlantic  Agreement 
Transpacific  Westbound  Rate 

Agreement 
Tropical  Shipping  &  Construction 

Company,  limited 
United  States  Atlantic  &  Gulf/Australia- 
New  2^aland  Conference 
United  States  Atlantic  &  Gulf/Western 

Mediterranean  Rate  Agreement 
Wilhelmsen  Lines  AS 
Zim  Israel  Navigation  Co. 

Synopsis:  The  proposed  amendment 
modifies  the  membership  and  voting 
procedures  of  the  Agreement. 

Agreement  No.:  224-200836. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Containership  Agency, 
Inc.  (.\gents  for  Empremar  Line) 
Container  Incentive  Agreement. 

Parties: 
The  Port  Authority  of  New  York  &  Mew 

Jersey  ("Port") 
Containership  Agency,  Inc.  (Agents  for 

Empremar  Line  Shipping  Co.,  Inc.) 

("Empremar") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Empremar  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200837. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/Containership  Agency, 
Inc.  (Agents  for  Mediterranean  Shipping 
Co.,  Inc.)  Container  Incentive 
Agreement. 

Parties: 
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The  Port  Authority  of  New  York  &  New 

Jersey  ("Port") 
Contoinership  Agency,  Inc.  (Agents  for 

Mediterranean  Shipping  Co.,  Inc.) 

("CAI") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  CAI  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200838. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey/21ini  American  Israeli 
Shipping,  Co.  Inc.  Container  Incentive 
Agreement. 

Parties: 
The  Pert  -Authority  of  New  York  &  New 

Jersey  ("Port") 
Zim-American  Israeli  Shipping,  Co.  Inc. 

("Zim") 

Synopsis:  the  Agreement  provides  for 
the  Port  to  pay  Zim  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  fiom 
the  Port. 

Agreement  No.:  224-200839. 

Title:  The  Port  Authority  of  New  York 
&  New  Jersey /Allegro  Maritime 
Services,  Inc.  Container  Incentive 
Agreement. 

Parties: 
The  Port  Authority  of  New  York  &  New 

Jersey  ("Port") 
Allegro  Maritime  Services,  Inc. 

("Allegro") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Allegro  a  container 
incentive  of  $20.00  for  each  import 
container  and  $30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994,  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Agreement  No.:  224-200840. 

Title:  Port  of  San  Francisco/Blue  Star 
Line  (North  America)  Ltd.  Terminal 
Agreement. 

Forties; 
Port  of-San  Francisco  ("Port") 
Blue  Star  Line  (North  America)  Ltd. 

("Blue  Star ") 

Synopsis:  The  proposed  Agreement 
provides  for  Blue  Star  to  pay  reduced 
dockage  and  wharfage  rates  to  the  Port 
for  the  three  year  term  of  the  Agreement. 


Agreement  No.:  224-200841. 

Title:  Port  of  San  Francisco/NYK  Line 
(Margarita  Express  Service)  Terminal 
Agreement. 

Parties: 
Port  of  San  Francisco  ("Port") 
NYK  Line  (Margarita  Express  Service) 

("NYK") 

Synopsis:  The  proposed  Agreement 
provides  for  NYK  to  pay  reduced 
dockage  and  wharfage  rates  to  the  Port 
for  the  five  year  term  of  the  Agreement. 

Dated:  January  21, 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  PolVing, 
Secretary. 
(FR  Doa  94-1860  Filed  1-27-94;  8:45  am] 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Per(ormar>ce) 

Notice  is  hereby  given  that  the 
following  have  b«^n  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  a:nended: 

Commodore  Cruise  Une,  Inc.,  800  Douglas 
Road,  Oiral  Cables,  Florida  33134. 

Vessel.  ENCHArJTED  SEAS 
Dated:  January  24,  1994. 

Joseph  C  PolLins, 

Secretary. 

IFR  Doc.  94-1909  Filed  1-27-94;  8:45  am| 
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Security  for  the  Protection  of  the 
Pubiic  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
injury  to  Passengers  or  Other  Perfwns 
on  Voyages;  issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  (he 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voynges 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Commodore  Cruise  Line,  Inc.  Commodore 
ShiphoIdingCorp.  i.  Inc  and  Effjohn 
Intematioaal  Cruise  Holding  Inc.,  800 
Douglas  Road.  Coral  Gables,  Florida  33134 

Vessel:  ENCHANTED  SEAS 


Dated;  January  24, 1994. 
Joseph  C  Polking, 

Secretary. 

|FR  Doc  94-1907  Filed  1-27-94:  8:45  am] 
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Security  for  the  P^-otection  of  Vhs 
Public  Indemnificat'on  of  Passengers  ' 
for  Nonperformance  of  Transportation; 
issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Nur  Touristic  CmbH,  (d/b/a  Neckenr.ann 
Und  Reisen),  Zimniersiruhlenwog  55, 
Postfach  2050,  6370  Obcrursel  1,  Germany 

Vessel:  FEDOR  DOSTOYEVSKIY 
Dated:  January  24. 1994. 

Joseph  C  Polking, 

Secretary. 

|FR  Doc.  94-1708  Filed  1-27-94;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Lkabiliry  Incurred  for  Death  or 
injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  i.ssued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  VoyagRs 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
iiiiplementing  regulations  at  46  CFR  part 
540,  as  amended: 

Rogency  Crui'ses  Inc..  Regency  Maritime 
Corp,  and  Ri.ian  invtjstnicnl  Trust  Inc.,  2t>0 
Madison  Avenue,  New  York.  NY.  U)016 

Vessel:  REGENT  SEA 
Dated:  January  24,  1994. 

Joseph  C  Polking, 

Setneto/y. 

IFR  Doc  94-1906  Filed  1-27-94;  845  ami 
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FEDERAL  RESERVE  SYSTEM 

Arvest  Banit  Group,  inc.,  et  al.;  Notice 
of  Applicattons  to  Engage  de  r>ovo  in 
Permissible  NontMniiing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 


4072 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28,  1994  /  Notices 


225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Banls.  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
btanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  17,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Arvest  Bank  Group,  Inc., 
Bentonville.  Arkansas;  to  engage  de 
novo  through  its  subsidiary.  Arvest 
Savings  Bank.  Tulsa.  Oklahoma,  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  Stale  of  Oklahoma. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Sky  Valley  Bank  Corporation, 
Alamosa.  Colorado;  to  engage  de  novo 
through  its  subsidiary.  Sky  Valley 
Insurance  Corporation,  Alamosa, 
Colorado,  in  credit-related  insurance 
activities  pursuant  to  §  225.25(b)(8)(i)  of 
the  Board's  Regulation  Y.  These 


activities  will  be  conducted  in  the 
following  counties  in  Colorado: 
Alamosa,  Rio  Grande,  Mineral, 
Saguache.  Conejos,  and  Costilla. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  January  24.  1994. 
lenniiier ).  fohnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc  94-1936  Filed  1-27-94;  8.45  am) 

BILUMO  COOE  «21»41-F 


First  BancorporatJon  of  Ohio,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  22, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 


East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1 .  First  Bancorporation  of  Ohio, 
Akron,  Ohio;  to  acquire  Great  Northern 
Financial  Corporation,  Bartjerton,  Ohio, 
and  thereby  indirectly  acquire  Great 
Northern  Savings  Co.,  Barberton,  Ohio, 
and  thereby  engage  in  operating  a 
savings  association  pursuant  to  § 
225.25(h)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
.(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Security  Shares.  Inc.,  Abilene, 
Te.\as;  to  acquire  First  Independent 
Computers.  Inc..  Abilene.  Texas,  and 
thereby  engage  in  transmission  services, 
facilities,  and  data  bases  or  access  to 
them  pursuant  to  §  225.25(b)(7)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  1994. 
Jermifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-1937  Filed  1-27-94;  8:45  ami 
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First  Rainsville  Bancshares,  inc.,  et  at.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
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hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  17, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Rainsville  Bancshares,  Inc., 
Rainsville,  Alabama;  to  engage  de  novo 
in  making,  acquiring,  or  servicing  loans 
or  other  extensions  of  credit,  through  its 
finance  company,  First  Finance 
Corporation,  Rainsville,  Alabama, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

].  First  Bank  System,  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  in  data  processing  and  data 
transmission  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
States  of  Arizona,  Texas,  Florida, 
Kansas,  Missouri,  and  Utah.  Comments 
on  this  application  must  be  received  by 
February  11, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1938  Filed  1-27-94;  8:45  am) 
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First  Union  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Merget^  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
22, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  First  Union  Home 
Equity  Bank,  National  Association, 
Charlotte,  North  Carolina,  a  de  novo 
bank, 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

/,  Centra]  Illinois  Bancorp.  Inc., 
Sidney.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Hillside 
Investors.  Ltd.,  Hillside,  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
Hillside.  Hillside,  Ilinois. 

2.  Cleveland  Development 
Bancorporation,  Chicago,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Potters  Bank  &  Trust 
Company,  East  Liverpool,  Ohio. 

3.  The  Shorebank  Corporation. 
Chicago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Potters  Bank  & 
Trust  Company.  East  Liverpool,  Ohio. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CNB  Bancshares.  Inc..  Evansville, 
Indiana;  to  acquire,  through  its 
subsidiary.  First  Federal  Savings  Bank 
of  Kentucky.  Madisonville,  Kentucky, 
the  as.sets  and  liabilities  of  CNB  Bank  of 
Kentucky,  Shively,  Kentucky. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Vergas  Bancorporation,  Inc., 
Vergas,  Minnesota,  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Vergas 
State  Bank,  Vergas,  Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 


1.  Citizens  State  Bancshares,  Inc., 
Wichita,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank  of  Cheney,  Cheney,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1994. 
fennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1939  Filed  1-27-94;  8:45  ami 
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Mahaska  Investment  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othervtise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
22. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Mahaska  Investment  Company, 
Oskaloosa.  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of 'Taintor  Savings 
Bank.  New  Sharon,  Iowa, 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  First  National  Bank  of  Clovis 
Employee  Stock  Ownership  Tnist, 
Clovis.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  26 
percent  of  the  voting  shares  of  National 
Bancshares,  Inc,  Clovis,  New  Mexico, 
and  thereby  indirectly  acquire  First 
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Mational  Bank  of  Clovis.  Qovis.  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  24. 1994. 
[enniiier  J.  (ohnson, 
Associate  Secretary  of  the  Board. 
FR  Doc.  94-1940  Filed  1-27-94:  8:45  am) 
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Pointe  Financial  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nontianking 
Companies 

The  companies  listed  in  this  notice 
iiave  appHed  under  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14) 
For  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted  ' 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  po.ssible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Pointe  Financial  Corporation,  Boca 
Raton,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Flamingo 
Bank,  Pembroke  Pines.  Florida. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Pointe  Federal  Savings  Bank,  Boca 
Raton.  Florida,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

J.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green.  Kentucky;  to  merge  with 
or  acquire  at  least  58.35  percent  of  the 
voting  shares  of  Peoples  Financial 
Services.  Inc..  Cookeville.  Tennessee, 
and  thereby  indirectly  acquire  Peoples 
Bank  and  Trust  of  the  Cumberlands, 
Cookeville.  Tennessee,  and  Citizens 
Federal  Savings  Bank,  Rockwood, 
Tennessee. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Citizens  Federal  Savings  Bank, 
Rockwood,  Tennessee,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1942  Filed  1-27-94:  8:45  am] 
BN.UNO  CODE  621(M>1-F 


Wiley  William  Smith,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Qoce  the 


notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  17. 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Wiley  William  Smith,  Sapulpa. 
Oklahoma;  to  acquire  an  additional  3.8 
percent  for  a  total  of  16.03  percent;  and 
Edward  A.  Carson.  Sapulpa.  Oklahoma, 
to  acquire  an  additional  0.13  percent  for 
a  total  of  16.03  percent  of  the  voting 
shares  of  Security  National  Bancshares 
of  Sapulpa.  Inc..  Sapulpa.  Oklahoma, 
and  thereby  indirectly  acquire  Security 
National  Bank  of  Sapulpa,  Sapulpa, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-1941  Filed  1-27-94:  8:45  am] 

BILUNQ  COOE  621(M>1.F 


GENERAL  ACCOUNTING  OFFICE 

Government  Auditing  Standards 
Advisory  Council;  Meeting 

agency:  General  Accounting  Office. 
ACTION:  Notice. 

SUMMARY:  The  United  States  General 
Accounting  Office  has  scheduled  a 
meeting  of  the  Government  Auditing 
Standards  Advisory  Council  on 
February  9, 1994.  from  8:30  a.m.  until 
5  p.m..  and  February  10  from  8:30  a.m. 
until  1  p.m.  in  room  7313  of  the  General 
Accounting  Office.  441  G  St..  NW.. 
Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
February  1993  meeting,  and  discussion 
of  the  comments  received  on  the 
exposure  draft  of  Government  Auditing 
Standards. 

Any  interested  person  may  attend  the 
meeting  as  an  observer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  B.  Buchanan,  Project  Manager. 
U.S.  General  Accounting  Office,  441  G 
St..  NW..  room  6025.  Washington.  DC 
20548  or  call  (202)  512-9321. 

DATES:  February  9-10. 1994. 

ADDRESSES:  441  G  St..  NW..  room  7313. 
Washington.  DC  2054A. 
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Dated:  January  11, 1994. 
WUliam  C.  Oelkers, 

Director  of  Operations. 

IFR  Doc.  94-1764  Filed  1-27-94;  8:45  am) 

BILUNG  CODE  iei(M)1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Border  Station.  Highgate  Springs,  VT; 
Environmental  impact  Statement 

AGENCY:  General  Services 

Administration. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  the 
construction  of  a  new  Border  Station  in 
Highgate  Springs,  Vermont. 
FOR  fURTHER  INFORMATtON  CONTACT: 
Ralph  A.  Scalise,  Senior  Planner, 
General  Services  Administration,  Public 
Buildings  Service,  10  Causeway  Street, 
Boston,  MA  02222,  (617)  565-5821. 
SUPPLEMENTARY  INFORMATION:  The  GSA 
will  prepare  an  Environmental  Impact 
Statement  for  the  construction  of  a 
Border  Station  in  Highgate  Springs, 
Vermont.  The  proposed  Border  Station 
will  contain  approximately  37,800 
occupiable  square  feet  of  space  and 
house  75  employees.  The  operations  of 
the  U.S.  Immigration  and  Naturalization 
Service  and  U.S.  Customs  Service  at  the 
existing  Border  Station  in  Highgate 
Springs  are  severely  hindered  due  to  the 
functional  obsolescence  of  the  existing 
facilities.  The  proposed  project  is  being 
undertaken  to  accommodate  the 
expansion  requirements  of  the  U.S. 
Customs  Service,  Immigration  and 
Naturalization  Service  (INS),  and  the 
U.S.  Department  of  Agriculture  (USDA). 

The  EIS  will  evaluate  alternatives, 
including  the  no-action  alternative.  The 
EIS  will  evaluate  impacts  on  the 
affected  environment  for  the  following 
resource  areas:  subsurface  and 
geological  conditions,  landforms, 
vegetation  and  wildlife,  natural  hazards, 
air  quality/meteorological  conditions, 
population/flscal  conditions,  land  use 
and  zoning,  traffic  and  transportation, 
utiUties,  cultural  resources,  and 
hazardous  wastes. 

Public  Scoping  Meeting 

To  ensure  that  the  full  range  of  issues 
relating  to  the  proposed  project  are 
addressed  and  all  potential  significant 
issues  are  identified,  comments  and 
suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments,  a 


public  scoping  meeting  will  be  held  on 
March  8, 1994,  from  3  p.m.  to  5  p.m. 
and  from  7  p.m.  to  9  p.m.  at  the  Town 
Hall  in  Highgate  Center.  Vermont.  The 
Highgate  Center  Town  Hall  is  located  on 
Route  78  (exit  21  on  Route  89). 

Written  comments  may  be  mailed  to 
the  informational  contact  person  no 
later  than  March  23, 1994. 

Issued  in  New  York,  NY  on  January  13, 
1994. 
Karen  R.  Adier. 

Regional  Administrator,  General  Services 
Administration,  Region  2. 

[PR  Doc.  94-1844  Filed  1-27-94;  8:45  ami 

BILUNG  CODE  taZO-SS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  apphcable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13.25%  for  the  quarter 
ended  December  31, 1993.  This  intere.st 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  24, 1994. 
George,  H.  Strader, 

Deputy  Assistant  Secretary,  Finance. 

|FR  Doc.  94-1884  Filed  1-27-94;  8:45  am] 

BILLING  COOE  415(MM-M 


Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 


(OMB)  a  request  for  approval  for  the 
continued  use  of  an  information 
collection  titled:  "Worksheet  for 
Integrated  AFDC,  Food  Stamps  and 
Medicaid  Eligibility  Quality  Control 
Reviews."  This  information  collection  is 
jointly  designed  and  used  by  the  Office 
of  Family  Assistance  (OFA)  of  the 
Administration  for  Families  and 
Children  (ACY)  and  Health  Care 
Financing  Administration  (HCFA)  both 
of  the  Department  of  Health  and  Human 
Services  and  the  Food  and  Nutrition 
Service  (FNS)  of  the  Department  of 
Agriculture. 

ADDRESSES:  Copies  of  this  informaHon 
collection  request  may  be  obtained  from 
Stephen  R.  Smith  of  the  Office  of 
Information  Systems  Management,  ACY, 
by  calling  (202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street  NW.,  Washington,  DC  20503, 
(202) 395-7316. 

Information  or)  Document 

Title:  Worksheet  for  Integrated  AFDC, 
Adult.  Food  Stamps  and  Medicaid 
Eligibility  Quality  Control  Reviews  Form 
ACF-4340. 

OMB  No.:  0970-0072. 

Description:  This  information 
collection  is  authorized  by  Sections  2. 
408, 1402,  and  1602  of  the  Social 
Security  Act  and  required  under 
regulatory  authority  found  at  45  CFR 
205.40.  The  Worksheet  for  Integrated 
Quality  Control  Reviews  is  a  joint  form 
developed  and  utilized  by  the 
Administration  for  Children  and 
Families  and  Health  Care  Financing 
Administration  both  of  the  Department 
of  Health  and  Human  Services  and  the 
Food  and  Nutrition  Service  of  the 
Department  of  Agriculture  for  quality 
reviews  of  the  Aid  to  Families  with 
Dependent  Children  (AFDC),  Food 
Stamps  and  Medicaid  programs.  The 
Quality  Control  (QC)  Reviews  of  the 
three  programs  are  conducted  by  the 
State  agencies  which  administer  the 
programs  for  the  sponsoring  federal 
agencies.  Form  4340  is  used  by  tha 
States  to  document  the  findings  of  state 
quality  reviewers  who  review  the 
correctness  of  a  sample  of  eligibility 
decisions  made  by  the  states  for  the 
AFDC,  Food  Stamps  and  Medicaid 
programs.  The  purpose  of  this  QC 
reviews  are  to  assure  that  individuals 
are  not  being  denied  categories  of 
Federal  assistance  for  which  they  are 
eligible  and  to  take  necessary  corrective 
measures  to  reduce  the  incidence  of 
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improperly  authorized  or  denied 
assistance. 

This  information  is  utilized  in 
determining  the  principal  causes  of 
incorrect  actions  and  in  developing 
appropriate  corrective  action. 
Annua!  Number  of  Respondents:  59.500 
Annual  Frequency:  1 
Average  Burden  Hours  Per  Response: 

11.0236 
Total  Burden  Hours:  655.904 

Dated:  January  21. 1994. 
Larry  Guerrero. 

Deputy  Director,  Office  of  Information 
Systems  Management. 
|FR  Doc.  94-1920  Filed  1-27-94;  8:45  am) 

BILUNQ  CODE  41M-01-M 


Agency  information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  for  the 
continued  use  of  an  information 
collection  titled:  "Quality  Control 
Negative  Case  Action  Worksheet/ 
Review  Schedule  Form  ACF-6401." 
This  request  for  clearance  is  made  by 
the  Office  of  Family  Assistance  (OFA)  of 
the  Administration  for  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Stephen  R.  Smith,  of  the  Office  of 
Information  Systems  Management.  ACF. 
by  calling  (202)  401-€964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW..  Washington.  DC  20503. 
(202) 395-7316. 

Information  on  Document 

Title:  Quality  Control  Negative  Case 
Action  Worksheet/Review  Schedule 
Form  ACF-6401 

OMB  No.:  0970-O006 
Description:  This  information 
collection  is  authorized  by  section 
2(a)(6).  section  408(b)(1)  and  section 
1402(a)  of  the  Social  Security  Act  and 
required  under  regulatory  authority 
found  at  45  CFR  205.40.  The  purpose  of 
this  collection  of  information  is  to 
assure  that  individuals  are  not  being 
denied  categories  of  Federal  assistance 
for  which  they  are  eUgible  and  to  take 
necessary  corrective  measures  to  reduce 
the  incidence  of  improperly  authorized 
or  denied  assistance.  Specifically. 


categories  of  assistance  covered  by  this 
collection  of  information  are  Aid  to 
Families  With  Dependent  Children 
(AFDC)  and  Medicaid  in  all  States  and 
jurisdictions,  and  Adult  Assistance 
Programs  under  titles  I,  X.  XTV.  and  XVI 
of  the  Social  Security  Act  in  Guam, 
Puerto  Rico,  and  the  Virgin  Islands. 

This  collection  of  information  was 
jointly  designed  and  used  by  the  Health 
Care  Financing  Administration  and  the 
Administration  for  Children  and 
Families  both  of  the  Department  of 
Health  and  Human  Services. 

The  Quality  Control  Negative  Case 
Action  system  is  a  joint  State/Federal 
effort  to  obtain  data  on  the  correctness 
of  State  actions  to  deny  or  terminate 
AFDCy Adult  financial  assistance  or 
Medicaid  eligibility.  This  information  is 
utilized  in  determining  the  principal 
causes  of  incorrect  actions  and  in 
developing  appropriate  corrective 
action.  The  Quality  Control  Negative 
Case  Action  system  promotes  proper 
State  administration  of  their  AFDC  and 
adult  programs  by  helping  to  assess 
performance  in  the  denial  or 
termination  of  benefits.  Negative  case 
action  quality  control  therefor  provides: 
(a)  Continuous  review  of  a  statistically 
reliable  statewide  samples  of  negative 
actions:  and  (b)  periodic  compilation 
and  analysis  of  findings  to  determine 
the  incidence  of  incorrect  actions.  The 
Negative  Case  Action  review 
supplements  the  Quality  Control  review 
of  active  cases  and.  thus,  provides  a 
balanced  quality  control  system  capable 
of  measuring  overall  program 
performance. 

Annual  Number  of  Respondents:  20,057 
Annual  Frequency:  1 
Average  Burden  Hours  Per  Response: 

1.00284 
Total  Burden  Hours:  20,1 1 4 

Dated:  January  21, 1994 
Larry  Guerrero, 

Deputy  Director,  Off  ice  of  Information 

Systems  Management. 

jFR  Doc.  94-1921  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  41S4-01-M 


Cancellation  of  Notice  of  Availability  of 
Funding  for  Grants  To  Assist 
Interested  Refugees  To  Effect  Planned 
Secondary  Resettlement  to  Favorable 
Communities  Under  the  Planned 
Secondary  Resettlement  (PSR) 
Program 

AGENCY:  Office  of  Refugee  Resettlement. 
ACF.  HHS. 

ACTION:  Cancellation  of  notice  of 
available  funding  for  grants  to  assist 
interested  refugees  to  effect  planned 
secondary  resettlements  to  favorable 


communities  under  the  Planned 
Secondary  Resettlement  Program.  The 
notice,  published  in  the  Federal 
Register  on  April  8,  1992  (57  FR  12130) 
is  hereby  cancelled. 

(Catalog  of  Federal  Domestic  Assistance 
number  93.038) 

Dated:  January  21. 1994. 
Lavinia  Limon, 

Director,  Office  of  Refugee  Resettle  itxent. 
[FR  Doc.  94-1842  Filed  1-27-94;  8:45  am] 

BILLING  CODE  4184-01-M 


Runaway  and  Homeless  Youth 
Program  Proposed  Priorities  for  Fiscal 
Year  1994 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF),  HHS. 
ACTION:  Notice  of  proposed  fiscal  year 
1994  runaway  and  homeless  youth 
program  priorities  for  the  administration 
for  children  and  families. 

summary:  The  Runaway  and  Homeless 
Youth  Act  requires  the  Secretary  to 
publish  annually,  for  public  comment,  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  and  contracts  under  the  Act.  The 
final  priorities  selected  will  take  into 
consideration  the  comments  an 
recommendations  received  from  the 
public  in  response  to  this  notice. 
The  public,  particularly  those 
knowledgeable  about  and  experienced 
in  providing  services  to  runaway  and 
homeless  youth,  are  urged  to  respond. 
The  actual  solicitations  for  grant 
applications  will  be  published  at  later 
dates  in  the  Federal  Register.  No 
proposals,  concept  papers  or  other 
forms  of  application  should  be 
submitted  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  no  later  than  March 
14,  1994. 

ADDRESSES:  Please  address  comments 
to:  Olivia  A.  Golden,  Commissioner. 
Administration  on  Children,  Youth  and 
Families.  Attention:  Family  and  Youth 
Services  Bureau,  P.O.  Box  1182, 
Washington,  DC  20013. 

SUPPLEMENTARY  INFORMATION: 

I.  Organization,  Mission  and  Goals  of 
the  Family  and  Youth  Services  Bureau 

The  Family  and  Youth  Services 
Bureau  (FYSB)  is  a  component  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  in  the  Administration 
for  Children  and  Families  (ACF).  The 
Bureau  administers  five  Federal 
programs  dealing  with  children,  youth 
and  families: 
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(1)  The  Runaway  and  Homeless  Youth  (Basic 
Center)  PrograiB  (RHYP). 

(2)  The  Transitional  Living  Program  for 
Homeless  Youth  (TLP), 

(3)  The  Drug  Abuse  Prevention  Program  for 
Runaway  and  Homeless  Youth  (DAPP), 

(4)  The  Youth  Gang  Drug  Prevention  Prc^ram 
(YGDPP).  and 

(5)  The  Family  Resource  and  Support 
Program  (FRSP). 

The  mission  of  FYSB  is  to  provide 
national  leadership  on  youth  issues  and 
to  empower  individuals  and 
organizations  to  provide  effective, 
comprehensive  services  for  at-risk  youth 
and  their  families,  ensuring  the  safety 
and  maximizii^  the  stability  and  long- 
term  self-sufficiency  of  the  youth. 

Two  of  the  FYSB  programs  listed 
above,  the  Runaway  and  Homeless 
Youth  (Basic  Center)  Program  and  the 
Transitional  Living  Program  for 
Homeless  Youth,  are  authorised  under 
the  Runaway  and  Homeless  Youth  Act 
(Title  ni  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  hereinafter  cited  as  "the  Act") 
and  are  the  subject  of  the  priorities 
proposed  in  this  notice. 

Tne  Act  specifically  authorizes  the 
Secretary  to  make  grants  to  entities  that 
establish  and  operate  local  runaway  and 
homeless  youth  centers  (Basic  Centers) 
to  address  the  immediate  needs  of  at- 
risk  youth.  Currently,  348  such  projects 
are  being  funded.  The  Act  also 
authorizes  activities  that  support  the 
local  centers,  and  that  increase 
knowledge  about  the  conditions  of 
runaway  and  homeless  youth  and  their 
families. 

The  Act  further  authorizes  the 
Secretary  to  make  grants  to  entities  that 
establish  and  operate  Transitional 
Living  projects  for  hon>eless  youth  to 
enable  the  youth  to  become  self- 
sufficient  and  to  avoid  long-term 
dependency  on  social  services. 
Currently,  73  such  projects  are  being 
funded. 

The  Act  also  authorizes  financial 
support  for 

•  A  National  Communications 
System  (NCS,  a  toll-free  25-hour 
runaway  hotline)  which  serves  as  a 
neutral  channel  of  communication 
between  at-risk  youth  and  their  families 
and  as  a  source  of  referral  to  needed 
services; 

•  Crants  to  statewide  and  regional 
uon-profit  organizations  for  the 
provision  of  Training  and  Technical 
Assistance  (T&TA)  to  agencies  and 
organizations  eligible  to  establish  and 
operate  runaway  and  homeless  youth 
centers;  and 

•  Grants  to  conduct  research, 
demonstration,  and  evaluation  projects. 

Annual  Program  Priorities.  Sections 
384(a)  and  384(b)  of  the  Act  instruct  the 


Secretary  to  develop  for  each  fiscal  year, 
and  to  publish  annually  in  the  Federal 
Register  for  public  comment,  a 
prop>osed  plan  specifying  the  priorities 
the  Department  will  follow  in  making 
grants  luider  the  Basic  Center  and  the 
Transitional  Living  Programs.  The 
Secretary  is  further  instructed  to  take 
into  consideration  the  comments 
received  in  developing  and  publishing 
the  subsequent  plan  specifying  the  final 
fiscal  year  priorities.  This  notice 
constitutes  the  Department's  proposed 
priorities  in  these  two  program  areas  for 
fiscal  year  (FY)  1994. 

No  acknowledgement  will  be  made  of 
the  comments  received  in  response  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  considered  in 
preparing  the  runaway  and  homeless 
youth  final  priorities.  Final  priorities 
will  be  published  in  the  Federal 
Register  at  the  time  of  solicitation  of 
grant  applications. 

One  program  annoimcement  soliciting 
applications  for  both  Basic  Center 
Program  grants  and  Transitional  Living 
Program  grants  will  appear  in  the 
Federal  Register  as  in  previous  years. 
Because  all  current  grants  to  carry  out 
training  and  technical  assistance 
(T&TA)  activities  will  expire  this  fiscal 
year,  the  aimouncement  will  also 
request  proposals  to  provide  T&TA  to 
staff  of  FYSB-funded  projects.  Finally, 
the  announcement  will  solicit  grant 
proposals  to  analyze  and  interpret  the 
considerable  data  that  are  being 
produced  by  the  Runaway  and 
Homeless  Youth  Management 
Information  System,  the  Runaway  and 
Homeless  Youth  Monitoring  System,  a 
number  of  Runaway  and  Homeless 
Youth  Evaluation  Studies,  and  recent 
Research  and  Demonstration  projects. 
Copies  of  the  announcement  will  be 
sent  to  all  persons  who  comment  on 
these  proposed  priorities. 

The  current  grant  to  manage  the 
National  Communication  System  also 
expires  this  fiscal  year.  A  separate 
Federal  Register  announcement  will  be 
published  soliciting  applications  to 
manage  the  National  Communications 
System. 

n.  Priorities  for  Ongoing  Direct  Service 
Programs 

A.  Priorities  for  Basic  Centers 

Approximately  350  Basic  Center 
grants,  of  which  about  two-thirds  will 
be  non-competitive  continuations  and 
about  one-third  competitive  new  starts, 
will  be  funded  in  FY  1994  to  support 
organizations  which  provide  services  to 
fulfill  the  four  major  goals  of  the 
Runaway  and  Homeless  Youth  Program 
(RHYP):  alleviating  the  problems  of 


runaway  and  homeless  youth;  reuniting 
youth  with  their  families;  strengthening 
family  relationships;  and  helping  youth 
decide  upon  a  future  course  of  action. 

The  goals  of  the  RHYP  are  achieved 
through  the  Basic  Centers,  which 
provide  services  in  support  of  the 
inunediate  needs  (temporary  shelter, 
food,  clothing,  counseUng,  and  related 
services)  of  runaway  or  homeless  youth 
and  their  families  in  a  manner  which  is 
outside  the  law  enforcement  system,  the 
child  welfare  system,  the  mental  health 
system,  and  the  juvenile  justice  system. 
Further,  the  Basic  Centers  provide 
services,  directly  and  through  referrals, 
to  promote  the  long-term  stability  and 
safety  of  such  youth. 

Funds  for  Basic  Center  grants  are 
allotted  annually  among  the  States  and 
other  qualifying  jurisdictions  on  the 
basis  of  their  relative  populations  of 
individuals  who  are  less  than  IB  years 
of  age.  For  the  past  several  years,  Basic 
Center  grants  have  been  awarded  for 
three-year  project  p>eriods. 
Approximately  one-third  of  the  Basic 
Center  grants  expire  each  year,  requiring 
these  agencies  to  compete  for  new 
awards.  The  remaining  two-thirds  of  the 
Basic  Center  grants  receive  non- 
comf>etitive  continuation  awards. 
Within  any  given  State,  in  consequence, 
individual  grantees  may  fall  within  any 
one  of  three  different  funding  cycles: 
new  starts,  second-year  continuations, 
and  third-year  continuations.  In  FY 
1994,  this  cyclical  funding  pattern  will 
be  continued,  assuming  satisfactory 
performance  on  the  (>art  of  current 
grantees  and  the  availability  of  funds. 
Thus,  approximately  two-thirds  of  the 
current  grantees  will  be  awarded 
noncompetitive  continuation  funds,  and 
the  remaining  grantees  (those  whose 
grajit  periods  expire  in  FY  1994)  will 
have  the  opportunity  to  submit  new 
competitive  applications.  All  other 
eligible  youth-serving  agencies  not 
holding  ciurrent  awards  may  also  apply 
for  these  new  competitive  funds. 

Section  385(a)(2)  of  the  Act  requires 
that  not  less  than  90  percent  of  the 
funds  appropriated  under  Part  A  (The 
Runaway  and  Homeless  Youth  Grant 
Act)  be  used  to  establish  and  strengthen 
runaway  and  homeless  youth  Basic 
Centers.  Total  funding  under  Part  A  of 
the  Act  for  FY  1994  is  expected  to  be 
approximately  $36  1  million. 
Approximately  $32.5  million  will  be 
allocated  to  the  Basic  Centers. 

An  announcement  of  the  availability 
of  funds  for  the  Basic  Centers,  along 
with  the  instructions  and  forms  needed 
to  prepare  and  submit  applications,  will 
be  published  in  a  Federal  Register 
announcement  as  early  as  possible  in 
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calendar  year  1994  after  the  comment 
period  ends. 

B.  Priorities  for  Transitional  Living 
Grants 

Part  B,  Section  321  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
authorizes  grants  to  establish  and 
operate  Transitional  Living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  Living  projects  provide 
shelter,  skills  training,  and  support 
services  to  homeless  youth  ages  16 
through  21  for  a  continuous  period  not 
exceeding  18  months. 

The  first  45  Transitional  Living 
Program  (TLP)  grants  were  added  in 
September  1990  for  three-year  project 
periods.  An  additional  32  grants  were 
awarded  in  FY  1991  and  10  grants  in  FY 
1992,  also  for  three-year  project  periods. 
All  funds  available  under  this  program 
in  FY  1993  were  awarded  in  the  form  of 
non-competitive  continuation  awards  to 
then-ongoing  grantees. 

In  order  to  award  new  TLP  grants  as 
early  as  possible  in  FY  1994,  however, 
an  open  competition  was  held  in  the 
summer  of  calendar  year  1993  for  new 
awards  to  be  supported  with  FY  1994 
funds.  Project  periods  of  the  new  grants 
were  to  begin  on  October  1, 1994.  or  as 
soon  thereafter  as  funds  were  available. 
This  was  to  allow  grantees  with  project 
periods  ending  in  September  1994  to 
compete  for  new  grants  and  to  continue 
their  existing  projects  with  minimal 
disruption  of  serv  ices  if  they  were 
successful  in  the  competition. 

Thirty-two  new  TLP  grants  were 
awarded  following  the  competition, 
with  starting  dates  on  or  after  October 
1.  1993  (the  first  day  of  FY  1994).  First- 
year  funding  for  these  projects  totaled 
approximately  S6.0  million.  It  is 
anticipated  that  remaining  FY  1994  TLP 
funds  will  be  awarded  to  continuation 
grantees  initially  funded  in  earlier  years. 

Inasmuch  as  funds  for  additional 
new-start  TLP  grants  will  probably  be 
available  in  FY  1995.  an  open 
competition  will  be  held  in  the  summer 
of  calendar  year  1994  for  new  awards  to 
be  supported  with  FY  1995  funds. 
Project  periods  of  these  new  awards  will 
begin  no  sooner  than  October  1, 1994. 
It  is  anticipated  that  approximately  $6.0 
million  will  be  available  for  these  new 
grants  in  FY  1995. 

C.  Priorities  for  the  National 
Communications  System 

Part  C.  Section  331  of  the  Runaway 
and  Homeless  Youth  Act.  as  amended, 
mandates  support  for  a  National 
Communications  System  to  assist 


runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers.  In  FY  1991.  a 
three-year  grant  was  awarded  to  the 
National  Runaway  Switchboard,  Inc.,  in 
Chicago.  Illinois,  to  operate  the  system. 
This  grant  will  e.xpire  in  February  1994. 
An  announcement  soliciting  competing 
grant  applications  to  operate  the  system 
for  five  years  will  be  published  in  the 
Federal  Register  late  in  1993  or  early  in 
1994.  Priority  will  be  given  to 
applicants  having  experience  in 
providing  telephone  services  to 
runaway  and  homeless  youth.  It  is 
anticipated  that  $826,900  in  first-year 
funds  will  be  awarded  to  the  grantee  in 
FY  1994. 

III.  Support  Services  for  Runaway  and 
Homeless  Youth  Programs 

A.  Training  and  Technical  Assistance 

Part  D,  Section  342  of  the  Act 
authorizes  the  Department  to  make 
grants  to  statewide  and  regional 
nonprofit  organizations  to  provide 
training  and  technical  assistance 
(T&TA)  to  organizations  that  are  eligible 
to  receive  service  grants  under  the  Act. 
Organizations  eligible  to  receive  this 
T&TA  include  the  Basic  Centers 
authorized  under  Part  A  of  the  Act  and 
the  Transitional  Living  grantees 
authorized  under  Part  B.  In  addition. 
Section  3511  of  the  Anti-Drug  Abuse 
Act  of  1988,  which  authorized  the  Drug 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth  (DAPP).  authorizes 
support  for  T&TA  to  runaway  and 
homeless  youth  service  providers.  The 
purpose  of  this  T&TA  is  to  strengthen   . 
the  programs  and  to  enhance  the 
knowledge  and  skills  of  youth  service 
workers. 

In  FY  1991,  the  Family  and  Youth 
Ser\'ices  Bureau  awarded  ten 
Cooperative  Agreements,  one  in  each  of 
the  ten  Federal  Regions,  to  provide 
T&TA  to  agencies  funded  under  the 
three  Federal  programs  for  runaw  ay  and 
homeless  youth  (the  Basic  Center 
Program,  the  Transitional  Living 
Program,  and  the  Drug  Abuse 
Prevention  Program).  Each  Cooperative 
Agreement  was  unique,  being  based  on 
the  characteristics  and  different  T&TA 
needs  in  the  respective  Regions.  Each  of 
the  Cooperative  Agreements  had  a  three- 
year  project  period  that  will  expire  in 
FY  1994. 

An  announcement  of  the  availability 
of  funds  for  cooperative  agreements  to 
provide  T&TA  to  eligible  grantees,  along 
with  instructions  and  fomis  needed  to 
prepare  and  submit  applications,  will  be 
published  in  the  Federal  Register  early 
in  1994.  Earlier  cooperative  agreements 
allowed  support  for  networking  and 


membership  efforts.  We  are  proposing 
that  these  activities  not  be  continued 
under  the  new  agreements.  Instead,  we 
are  proposing  that  the  agreements 
provide  for  T&TA  focused  on  findings 
resulting  from  the  monitoring  of 
runaway  and  homeless  youth  grantees. 
Grantee  project  periods  will  be  for  five 
years,  and  approximately  $1.5  million 
in  first-year  funds  will  be  available  in 
FY  1994. 

B.  National  Clearinghouse  on  Runaway 
and  Homeless  Youth 

In  June  1992,  a  five-year  contract  was 
awarded  by  the  Department  to  establish 
and  operate  the  National  Clearinghouse 
on  Runaway  and  Homeless  Youth.  The 
purpose  of  the  Clearinghouse  is  to  serve 
as  a  centra!  information  point  for 
professionals  and  agencies  involved  in 
the  development  and  implementation  of 
services  to  runaway  and  homeless 
youth.  To  this  end,  the  Clearinghouse: 

(1)  Collects,  evaluates  and  maintains 
re[>orts,  materials  and  other  products 
regarding  the  provision  of  ser\'ices  to 
runaway  and  homeless  youth: 

(2)  Develops  and  disseminates  reports  and 
l)ibliographies  useful  to  the  field; 

(3)  identifies  areas  in  which  new  or 
additional  reports,  materials  and  products  are 
needed:  and 

(4)  Carries  out  other  activities  designed  to 
provide  the  field  with  the  information 
needed  to  improve  services  to  runaway  and 
homeless  youth. 

It  is  anticipated  that  non-competitive 
continuation  funding  will  be  awarded  to 
sustain  the  Clearinghouse  in  FY  1994. 

C.  Management  Information  System 
(MIS)  Implementation 

In  FY  1992,  a  five-year  contract  was 
awarded  to  implement  the  Runaway  and 
Homeless  Youth  Management 
Information  System  (MIS)  across  three 
FYSB  programs:  the  Runaway  and 
Homeless  Youth  Basic  Center  Program, 
the  Transitional  Living  Program,  and  the 
Drjg  Abuse  Prevention  Program.  The 
MIS  data  elements  include 
identification  of  the  program  in  which 
the  youth  is  enrolled,  a  profile  on  each 
youth  served  (demographics,  presenting 
problems,  services  received),  and  an 
agency  profile  (agency  de.scription. 
program  information,  staff  profile,  and 
related  information).  Participation  in  the 
MIS  is  mandatory. 

In  FY  1993,  using  an  existing 
computer-based,  information  gathering 
protocol,  the  contractor  began  providing 
training  and  technical  assistance  to 
grantees  in  the  use  of  the  MIS.  The 
system  will  become  fully  operational  by 
the  end  of  FY  1994.  The  data  generated 
by  the  system  will  be  used  to  produce 
reports  and  information  regarding  the 
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programs,  including  information  for  the 
required  reports  to  Congress  on  each  of 
the  three  programs.  The  MIS  is  also 
designed  to  serve  as  a  management  tool 
for  FYSB  and  for  the  individual 
programs. 

It  is  anticipated  that  continuation 
funding  for  the  MIS  wiil  be  provided  in 
FY  1994. 

D.  Monitoring  Support  for  FYSB 
Programs 

In  FY  1992,  FYSB  awarded  a  contract 
for  initial  development  of  a 
comprehensive  monitoring  instrument 
and  set  of  site  visit  protocols,  including 
a  peer-review  component,  for  the 
Runaway  and  Homeless  Youth  Basic 
Center  Program,  the  Transitional  Living 
Program,  and  the  Drug  Abuse 
Prevention  Program.  Pilot  testing  of  the 
instrument  and  related  protocols  began 
in  FY  19fi3.  Also  in  FY  1993  an 
expanded  contract  was  awarded  to 
provide  nationwide  logistical  support 
for  the  peer  review  monitoring  process. 
The  projected  nationwide  use  of  the 
new  instrument  and  peer  re\iew  process 
will  improve  Federal  oversight  of  the 
programs  and  will  identify  program 
strengths  and  weaknesse.«.  The  findings 
will  also  be  used  to  direct  T4TA 
activities  and  FYSB  policy 
development. 

It  is  anticipated  that  continuation 
funding  for  tJie  logistical  contractor  will 
be  provided  in  FY  1994. 

IV.  Research  and  Demonstralion 
Initidtives 

Section  343  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  ser/ice 
projects  designed  to  increase  knowledge 
concerning  and  to  improve  spriices  for 
runaway  and  homeless  youth.  These 
activities  are  important  in  order  to 
identify  emerging  issues  and  to  develop 
and  test  models  which  addres.s  such 
issues. 

A.  Services  for  Youth  in  Rural  Areas 

Because  of  geographic  distances,  low 
population  density  and,  in  some  cases, 
cultural  differences,  it  is  difficult  to 
provide  effective  services  to  runaway 
and  homeless  youth  in  rural  areas.  In 
many  such  areas,  scarcity  of  funds  and 
other  resources  precludes  the  funding  of 
separate,  autonomous  Basic  Center 
programs. 

There  is  a  need  for  innovative  and 
effective  models  for  the  provision  of 
runaway  and  homeless  youth  services  in 
rural  areas,  including  Indian 
reservations.  These  models  would  make 
services  accessible  to  youth  without 


setting  up  inordinately  expensive 
service  agencies  in  low  populated  areas. 

In  FY  1993,  Srst-year  funding  was 
awarded  to  eight  grantees  to  develop 
such  models.  These  grants  are  expected 
to  produce  written  descriptions  of  the 
proposed  service  models,  identify  issues 
related  to  model  implementstion,  and 
generate  information  on  youth  and 
program  outcomes.  The  models  will  also 
incorporate  formal  collaboration  with 
other  major  youth-serving  agencies  in 
the  areas  served. 

It  is  anticipated  that  continuation 
funding  of  these  eight  grants  will  be 
provided  in  FY  1S94. 

B.  Analysis,  Synthesis,  and 
Interpretation  of  Information 
Concerning  Runaway  and  Homeless 
Youth  Programs 

Over  the  past  few  years,  systems  for 
the  accumulation  of  new  knowledge 
have  been  developed  regarding  the 
delivery  of  services  to  ronaway  and 
homeless  youth  and  their  families 
through  programs  administered  by 
FYSB.  These  systems  currently  provide, 
or  during  FY  1994  will  provide,  new 
data  of  considerable  interest.  The  four 
main  sources  of  this  new  information 
are: 

1.  The  Management  Information  System 
(MIS) 

The  information  now  being  collected 
by  the  MIS  includes  descriptions  of 
FYSB's  grantee  agencies  and  detailed 
data  on  the  youth  and  families  served, 
including  demographic  profiles, 
presenting  problems,  services  provided, 
and  service  outcomes. 

2.  The  Monitoring  System 

Data  now  being  collected  through  the 
monitoring  system  will  identify  program 
strengths  and  weaknesses  in  such  areas 
as  outreach  and  intake;  provision  of 
appropriate  shelter,  food,  clothing,  and 
counseling;  making  of  referrals,  as 
needed,  for  health  care,  employment, 
and  educational  services;  family 
reunification  and  aftercare;  and  program 
administration. 

3.  Evaluation  Studies  of  FYSB  Programs 

Current  studies  nearing  completion 
include: 

•  "Evaluation  of  Runaway  and  Hcmicless 
Youth  Programs— A  Follow-Up  Smdy"  CFY 
1991-present); 

•  "Incidence  and  Prevalence  of  Drug  Abuse 
Among  Runaway  and  Homeless  Youth" 
(FY  1990-prewnt); 

•  "Evahiation  of  the  Transitiohal  Living 
Program  for  Homeless  Youtii"  (FY  1391- 
present); 

•  "Study  of  the  Underlying  Causes  of  Youth 
Homeiessaess"  (1989-piesent);  and 


•  "National  Evaluation  of  Home-Based 
Services  Programs"  (FY  1992-present). 

4.  Research  and  Demonstration  (R&D) 
Studies  Supported  by  FVSB 

Priority  areas  in  which  FYSB  has 
recently  sponsored  Research  and 
Demonstration  Studies  include: 

•  "Home-Based  Services:  an  Alternative  to 
Out-of-Home  Shelter"; 

•  "Transitional  Living/Independent  Living 
Collaboration"; 

•  "Cooperation  Between  Law  EnftTrcem«?nt 
Agencies  and  Runaway  and  Homeless 
Youth  Centers"; 

•  "Prevention  and  Treatment  of  Alcohol 
Abuse  Among  Native  American  Youth  in 
Runaway  and  Honieless  Youth  Centers"; 

•  "Improving  Minority  Participation  in 
Runaway  and  Homeless  Youth  Centers"; 
and 

•  "Developing  an  Urban  Strategy  for  the 
Prevention  of  Youth  Suicide." 

There  is  need  for  analysis,  synthesis, 
and  interpretation  of  this  new 
information,  leading  to  the 
identification  of  issues  and  trends  in 
regard  to  both  the  client  population 
served  and  the  services  being  provided. 

This  inibrmation  will  be  used  to 
initiate  a  dialogue  with  the  Held  around 
current  program  requirements, 
practices,  and  concerns,  and  to  identify 
ne€<ied  changes  in  the  manner  in  which 
FYSB  programs  are  funded  and 
implemented.  For  example,  directors  of 
FYSB  grantee  agencies  and  Federal 
officials  have  raised  a  number  of 
program  and  management  issues  that  an 
analysis,  synthesis  and  interpretation  of 
the  emerging  data  will  help  clarify  and 
prioritize.  These  issues  include  youth 
eligibility  for  FYSB's  Runaway  and 
Homeless  Youth  programs,  fees  for 
services,  consolidation  of  Runaway  and 
Homeless  Youth  programs,  availability 
of  physical  and  mental  health  care  for 
ninaway  and  homeless  youth,  and  State 
and  local  laws  affecting  runaway  and 
homeless  youth  programs. 

Readers  are  invited  to  suggest  oLher 
areas  in  which  program  guidance  is 
needed. 

An  announcement  of  the  availability 
of  grant  funds  for  these  purposes,  along 
with  needed  forms  and  instructions, 
will  be  published  in  the  Federal 
Register  as  early  in  1994  as  possible 
after  the  comment  period  ends. 

IV.  Evaluation  Studies 

Continuation  funding  will  be  awarded 
to  two  OBf^ing  evaluation  studies: 

•  "GvahiaHon  of  the  (ranaitional  Living 
Program  for  Homeless  Youth"  (FY  1991— 
present).  In  addition  to  dexribiDg  the 
number  and  characteristics  of  youth  served 
by  the  grantees  and  the  types  of  services 
provided,  ikts  study  is  examining  the 
effectiveaesa  oi  tha  program  ia  altaviating  the 
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immediate  pniblems  of  the  youth,  in 
preparing  the  youth  for  self-sufficiency 
through  education  and  work,  and  in 
strengthening  family  relationships. 

•  "Development  of  Manuals  for  ACYF  to 
Use  in  Evaluating  Demonstration  Projects" 
(FY  1993 — present).  This  project  is 
developing  general  and  specific  manuals  to 
assist  ACYF  grantees  in  the  design  and 
implementation  of  their  internal  program 
evaluations.  One  of  the  specific  manuals  will 
be  designed  for  FYSB  grantees. 

(Catalogue  of  Federal  Domestic  Assistance, 
Program  Number  93.623.  Runaway  and 
Homeless  Youth  Program,  and  Program 
Number  93.550.  Transitional  Living  Program 
for  Homeless  Youth.) 

Dated:  January  3. 1994. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 
(FR  Doc-  94-1857  Filed  1-27-94:  8:45  am] 

BltUNG  COOC  41S4-01-M 


Social  Security  Administration 

Social  Security  Ruling  SSR  94-3c; 
Timely  Filing  for  Attorney  Fees  Under 
ttie  Equal  Access  to  Justice  Act 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  94-3c.  This  Ruling, 
based  on  the  Supreme  Court's  decision 

in  Shalala  v.  Schaefer. U.S. 

113  S.a.  2625  (1993), 


concerns  the  time  period  for  filing  for 
attorney  fees  under  the  Equal  Access  to 
Justice  Act  (EAJA).  Specifically,  the 
issue  before  the  Court  was  whether  the 
30-day  period  for  filing  a  petition  for 
EAJA  fees  begins  immediately  upon 
expiration  of  the  time  for  appeal  of  a 
remand  order  issued  by  a  court  under 
sentence  four  of  section  205(g)  of  the 
Social  Security  Act,  or  after  the 
administrative  proceedings  on  remand 
are  complete. 

EFFECTIVE  DATE:  January  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Office  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age. 


survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security — Survivors  Insurance;  93.806 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807  Supplemental  Security  Income.) 

Dated;  January  11. 1994. 
Shirley  S.  Qiater, 
Commissioner  of  Social  Security. 

Sections  205(g)  «nd  223  of  the  Social 
Security  Act  (42  U.S.C  405(g)  and  423) 
Timely  Filing  for  Attorney's  Fees  Under  the 
Equal  Access  to  )ustice  Act 

Shalala  v.  Schaefer. U.S. , 

113  set.  2625(1993) 

This  Ruling  concerns  whether  the  30-day 
period  for  filing  an  application  for  attorney's 
fees  under  the  Equal  Access  to  Justice  Act 
(EAJA)  begins  immediately  upon  expiration 
of  the  time  for  appeal  of  a  remand  order 
issued  by  a  court  under  sentence  four  of 
section  205(g)  of  the  Social  Security  Act  (the 
Act),  or  after  the  administrative  proceedings 
on  remand  are  complete.  Sentence  four 
states,  "(tlhe  court  shall  have  power  to  enter, 
upon  the  pleadings  and  transcript  of  the 
record,  a  judgment  affirming,  modifying,  or 
reversing  the  decision  of  the  Secretary,  with 
or  without  remanding  the  cause  for  a 
rehearing." 

The  claimant  filed  for  and  was  denied  title 
II  disability  benefits.  The  claimant  sought 
review  in  district  court  under  section  205(g) 
of  the  Act.  Reversing  the  Secretary,  the 
district  court  held  that  the  Secretary  had 
erred  in  her  decision  on  this  case  and 
remanded  the  case  under  sentence  four  of 
section  205(g)  of  the  Act  lo  the  Secretary  for 
further  consideration.  The  Secretary 
subsequently  awarded  benefits. 

More  than  a  year  later,  the  claimant  filed 
a  petition  for  attorney's  fees  under  the  EA)A. 
The  Secretary,  in  response,  noted  that  the 
claimant  was  required  to  file  the  (petition  for 
EAJA  fees  "within  30  days  of  final  judgment 
in  the  action"  pursuant  to  28  U.S.C. 
2412(d)(1)(B).  and  argued  that  the  "final 
judgment"  in  this  case  was  the 
administrative  decision  on  remand. 


The  district  court  relied  on  Welter  v. 
Sullivan  in  which  the  eighth  circuit  held  that 
the  district  court  did  not  intend  to  enter  final 
judgment  when  it  remanded  the  plaintiffs' 
cases  under  sentence  four.  When  the 
Secretary  appealed  Schaefer  to  the  circuit 
court,  the  court  declined  the  Secretary's 
suggestion  for  en  banc  reconsideration  of 
Welter. 

The  circuit  court  affirmed  tlie  district 
court's  award  of  EA)A  fees  to  the  claimant. 
On  review  by  the  Supreme  Court,  the 
Secretary  argued  that,  in  light  of  the  Supreme 
Court's  decisions  in  Sullivan  v.  Finkelstein 
and  Melkonyan  v.  Sullivan,  a  district  court 
cannot  retain  jurisdiction  of  a  case  after  a 
remand  under  sentence  four  of  section  205(g) 
of  the  Act.  Although  the  Supreme  Court 
affirmed  the  circuit  court's  decision  to  award 
EAJA  fees,  it  rejected  its  analysis.  The  Court 
held  that,  under  the  clear  language  of  section 
205(g)  of  the  Act,  a  district  court  may  not 
retain  jurisdiction  after  a  sentence  four 
remand.  The  Court  found  that  a  sentence  four 
remand  is  an  appealable  final  judgment  of 
the  district  court  that  terminates  the  action 
and  makes  a  plaintiff  a  "prevailing  party"  for 
the  purposes  of  the  EAJA.  The  Court  clarified 
dicta  in  Sullivan  v.  Hudson,  emphasizing 
that  a  sentence  four  remand  (as  opposed  to 
a  remand  under  sentence  six  of  section 
205(g),  in  which  the  court  retains  jurisdiction 
of  the  case)  confers  prevailing  party  status  on 
the  plaintiff. 

The  Court  also  clarified  that,  in  a  sentence 
four  remand,  the  time  period  in  which  an 
EAJA  petition  must  be  filed  begins  at  the 
conclusion  of  the  appeal  period  following  the 
district  court's  entry  of  a  judgment.  However, 
in  this  case,  the  Court  found  that,  because  the 
district  court  failed  to  enter  a  judgment 
pursuant  to  Rule  58  of  the  Federal  Rules  of 
Civil  Procedure,  neither  the  appeal  period 
nor  the  EAJA  30-day  filing  period  had  lapsed. 

For  the  foregoing  reasons,  the  Court 
affirmed  the  judgment  of  the  court  of  appeals. 

SCALIA,  Supreme  Court  Justice 

This  case  concerns  the  proper  timing 
of  an  application  for  attorney's  fees 
under  the  Equal  Access  to  Justice  Act 
(EAJA)  in  a  Social  Security  case.  Under 
42  U.S.C.  405(g),  a  claimant  has  the 
right  to  seek  judicial  review  of  a  final 
decision  of  the  Secretary  of  Health  and 
Human  Services  denying  Social 
Security  benefits.  One  possible  outcome 
of  such  a  suit  is  that  the  district  court, 
pursuant  to  sentence  four  of  section 
405(g),  will  enter  "a  judgment  •  *  • 
reversing  the  decision  of  the  Secretary 
*  *  •  (and)  remanding  the  cause  for  a 
rehearing."  The  issue  here  is  whether 
the  30-day  period  for  filing  an 
application  for  EAJA  fees  begins 
immediately  upon  expiration  of  the  time 
for  appeal  of  such  a  "sentence-four 
remand  order."  or  sometime  after  the 
administrative  proceedings  on  remand 
are  complete. 

In  1986.  respondent  Richard  Schaefer 
filed  an  application  for  disability 
benefits  under  Title  U  of  the  Social 
Security  Act.  49  Stat.  622,  as  amended. 
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42  U.S.C.  401  et  seq.  (1988  ed.  and 
Supp.  m).  He  was  denied  benefits  at  the 
administrative  level,  and  sought  judicial 
review  by  filing  suit  against  the 
Secretary  as  authorized  by  section 
405(g).  Schaefer  and  the  Secretary  filed 
cross-motions  for  summary  judgment. 
On  April  4.  1989,  the  District  Court  held 
that  the  Secretary  had  committed  three 
errors  in  ruling  on  Schaefer's  case  and 
entered  an  order  stating  that  "the 
Secretary's  decision  denying  disabifity 
insurance  benefits  to  [Schaefer]  is 
reversed,  that  the  parties'  cross-motions 
for  summary  judgment  are  denied,  and 
that  the  case  is  remanded  to  the 
Secretary  for  further  consideration  in 
light  of  this  Order."  App.  to  Pet.  for 
Cert.  27a. 

In  accordance  with  this  order, 
Schaefer's  appUcation  for  benefits  was 
reconsidered  at  the  administrative  level, 
and  wns  granted.  On  July  18, 1990, 
Schaefer  returned  to  the  District  Court 
and  filed  an  application  for  attorney's 
fees  pursuant  to  EAJA.  In  response,  the 
Secretary  noted  that  Schaefer  was 
required  to  file  any  application  for  EAJA 
fees  "within  thirty  days  of  final 
judgment  in  the  action,"  28  U.S.C. 
2412(d)(1)(B),  and  argued  that  the 
relevant  "final  judgment"  in  the  case 
was  the  administrative  decision  on 
remand,  which  had  become  final  on 
April  2, 1990.  The  District  Court  stayed 
action  on  Schaefer's  EAJA  application 
pending  this  Court's  imminent  ruling  in 
Melkonyan  v.  Sullivan.  501  U.S. 

111  S.Ct.  2157, 115  LEd.2d  78 

(1991). 

Melkonyan  was  announced  shortly 
thereafter,  holding  that  a  final 
administrative  decision  could  not 
constitute  a  "final  judgment"  for 
purposes  of  section  2412(d)(1)(B).  Id.,  at 

,  111  S.Ct.,  at  2162.  In  light  of 

Melkonyan,  the  Secretary  changed 
positions  to  argue  that  EAJA's  30-day 
clock  began  running  when  the  District 
Court's  April  4, 1989  order  (not  the 
administrative  ruling  on  remand) 
became  final,  which  would  have 
occurred  at  the  end  of  the  60  days  for 
appeal  provided  under  Federal  Rule  of 
Appellate  Procedure  4(a).  Thus,  the 
Secretary  concluded,  Schaefer's  time  to 
file  his  EAJA  application  expired  on 
July  3, 1989,  over  a  year  before  the 
application  was  filed.  The  District 
Court,  however,  found  Schaefer's  EAJA 
application  timely  under  the  controlling 
circuit  precedent  of  Welter  v.  Sullivan, 
941  F.2d  674  (CA8  1991),  which  held     . 
that  a  sentence-four  remand  order  is  not 
a  final  judgment  where  "the  district 
court  retainls)  jurisdiction  •  •  •  and 
plan[s]  to  enter  dispositive  sentence 
four  judgmenltj"  after  the 
administrative  proceedings  on  remand 


are  complete.  Id.,  at  675.  The  District 
Court  went  on  to  rule  that  Schaefer  was 
entitled  to  $1,372.50  in  attorney's  fees. 

The  Secretary  fared  no  better  on 
appeal.  The  Eighth  Circuit  declined  the 
Secretary's  suggestion  for  en  banc 
reconsideration  of  Welter,  and  affirmed 
the  District  Court  in  an  unpublished  per 
curiam  opinion.  The  Secretary  filed  a 
petition  for  certiorari,  urging  us  to 
reverse  the  Court  of  Appeals  summarily. 

We  granted  certiorari,  506  U.S. , 

113  S.Q.  594, 121  L.Ed.2d  532  (1992). 
and  set  the  case  for  oral  argument. 

n 

The  first  sentence  of  28  U.S.C. 
2412(d)(1)(B)  provides: 

"A  party  seeking  an  award  of  fees  and 
other  expenses  shall,  within  thirty  days  of 
final  judgment  in  the  action,  submit  to  the 
court  an  application  for  fees  and  other 
expenses  which  shows  that  the  party  is  a 
prevailing  party  and  is  eligible  to  receive  an 
award  under  this  subsection,  and  the  amount 
sought,  including  an  itemized  statement  from 
any  attorney  or  expert  witness  representing 
or  appearing  in  behalf  of  the  party  stating  the 
actual  time  expended  and  the  rate  at  which 
fees  and  other  expenses  were  computed." 
(Emphasis  added.) 

In  Melkonyan  v.  Sullivan,  we  held 
that  the  term  "final  judgment"  in  the 
highlighted  phrase  above  "refers  to 
judgments  entered  by  a  court  of  law, 
and  does  not  encompass  decisions 
rendered  by  an  administrative  agency." 

See  501  U.S.,  at ,111  S.Ct.,  at 

2162.  Thus,  the  only  order  in  this  case 
that  could  have  resulted  in  the  starting 
of  EAJA's  30-day  clock  was  the  District 
Court's  April  4, 1989  order,  which 
reversed  the  Secretary's  decision 
denying  disability  benefits  and 
remanded  the  case  to  the  Secretary  for 
further  proceedings. 

In  cases  reviewing  final  agency 
decisions  on  Social  Security  benefits, 
the  exclusive  methods  by  which  district 
courts  may  remand  to  the  Secretary  are 
set  forth  in  sentence  four  and  sentence 
six  of  section  405(g).  which  are  set  forth 
in  the  margin."  See  Melkonyan.  supra,  at 


_.  Ill  S.Ct,  at  2163-2164. 


■  Sentences  four  and  six  of  section  405(g)  provide: 
"i4|  The  Idistricti  court  shall  have  power  to  enter, 
upon  the  pleadings  and  transcript  of  the  record,  a 
judgment  affirming,  modifying,  or  reversing  the 
decision  of  the  Secretary,  with  or  without 
remanding  the  cause  for  a  rehearing  *  *  *.  (6|The 
court  may,  on  motion  of  the  Secretary  made  for 
good  cause  shown  before  he  files  his  answer, 
renvand  the  case  to  the  Secretary  for  further  action 
l7y  the  Secretary,  and  it  may  at  any  lime  order 
additional  evidence  to  be  taken  before  the 
Secretary,  but  only  upon  a  showing  that  there  is 
now  evidence  which  is  material  and  that  there  is 
good  cause  for  the  failure  to  incorporate  such 
evidence  into  the  record  in  a  prior  proceeding:  and 
the  Secretary  shall,  after  the  case  it  remanded,  and 
after  hearing  such  additional  evidence  if  so  ordered, 
modify  or  affirm  his  findings  of  (act  or  his  decision, 
or  both,  and  shall  file  with  the  court  any  such 


Schaefer  correctly  concedes  that  the 
District  Court's  remand  order  in  this 
case  was  entered  pursuant  to  sentence 
four.i  He  argues,  however,  that  a  district 
court  proceeding  under  that  provision 
need  not  enter  a  judgment  at  the  time  of 
remand,  but  may  postpone  it  and  retain 
jurisdiction  pending  completion  of  the 
administrative  proceedings.  That 
argument,  however,  is  inconsistent  with 
the  plain  language  of  sentence  four, 
which  authorizes  a  district  court  to 
enter  a  judgment  "with  or  without"  a 
remand  order,  not  a  remand  order  "with 
or  without"  a  judgment. 

See  Sullivan  v.  Finkelstein.  496  U.S. 
617,  629, 110  S.  Ct.  2658,  2666, 110 
L.Ed.2d  563  (1990).  Immediate  entry  of 
judgment  (as  opposed  to  entry  of 
judgment  after  postremand  agency 
proceedings  have  been  completed  and 
their  results  filed  with  the  court)  is  in 
fact  the  principal  feature  that 
distinguishes  a  sentence-four  remand 
fi-om  a  sentence-six  remand.  See 
Melkonyan,  501  U.S.  at  - 

111  S.Ct.,  at  2164-2165. 

Nor  is  it  possible  to  argue  that  the 
judgment  authorized  by  sentence  four,  if 
it  includes  a  remand,  does  not  become 
a  "final  judgment" — as  required  by 
section  2412(d) — upon  expiration  of  the 
time  for  app>eal.  If  that  were  true,  there 
would  never  be  any  final  judgment  in 
cases  reversed  and  remanded  for  further 
agency  proceedings  (including  those 
which  suffer  that  fate  after  the  Secretary 
has  filed  the  results  of  a  sentence-six 
remand).  Sentence  eight  of  section 
405(g)  states  that  "(t)he  judgment  of  the 
court" — ^which  must  be  a  reference  to  a 
sentence-four  judgment,  since  that  is  the 
only  judgment  authorized  by  section 
405(g) — "shall  be  final  except  that  if 
shall  be  subject  to  review  in  the  same 
manner  as  a  judgment  in  other  civil 
actions."  Thus,  when  the  time  for 
seeking  appellate  review  has  run,  the 
sentence-four  judgment  fits  squarely 
within  the  tenn  "final  judgment"  as 
used  in  section  2412(d),  which  is 
defined  to  mean  "a  judgment  that  is 
final  and  not  appealable."  28  U.S.C. 
2412(d)(2)(G).  We  described  the  law 


additional  and  modiHed  findings  of  fact  and 
decision,  and  a  transcript  of  the  additional  record 
and  testimony  upon  which  his  action  in  modifying 
or  affirming  was  based." 

3  Sentenoe-slx  remands  may  be  ordered  in  only 
two  situations:  where  the  Secretary  requests  a 
remand  before  answering  the  complaint,  or  where 
new,  material  evidence  is  adduced  that  was  for 
good  cause  not  presented  before  the  agency.  See 
section  405(gj  (sentence  tlxj:  Melkonyan  v. 

Sullivan.  501  U.S. .  and  n.  2.  ill 

S.Q.  2157.  2163-2164.  and  n.  2.  (1991);  cf.  Sullivan 
v.  Finkelstein.  496  U.S.  617.  626. 110  S.Ct  26S8. 
2664,  110  L.E(L2d  563  (1990).  The  Uitlrict  Court  s 
April  4, 1989  remand  order  clearly  does  not  fit 
within  either  situation. 
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with  complete  acciiracy  in  Melkonyan, 
when  we  said: 

In  sentence  four  cases,  the  filing  period 
l)egins  after  the  final  judgment  ("affirming, 
modifying,  or  reversing")  is  entered  by  the 
court  and  the  appeal  period  has  run.  so  that 
the  judgment  is  no  longer  appealable  *  *  *. 
In  sentence  six  cases,  the  filing  period  does 
not  begin  until  after  the  postremand 
proceedings  are  completed,  the  Secretary    ' 
returns  to  court,  the  court  enters  a  final 
judgment,  and  the  appeal  period  runs.  501 
U.S.  at ,111  S.Ct..  at  2165. 

Schaefer  raises  two  arguments  that 
merit  further  discussion.  The  first  is 
based  on  our  decision  in  Sullivan  v. 
Hudson.  490  U.S.  877.  892. 109  S.Ct. 
2248,  2257, 104  L.Ed.2d  941,  (1989). 
which  held  that  fees  incurred  during 
administrative  proceedings  held 
pursuant  to  a  district  court's  remand 
order  could  be  recovered  under  EAJA. 
In  order  "to  effectuate  Hudson," 
Schaefer  contends,  a  district  court 
entering  a  sentence-four  remand  order 
may  properly  hold  its  judgment  in 
abeyance  (and  thereby  delay  the  start  of 
EAJA's  30-day  clock)  until  postremand 
administrative  proceedings  are 
complete;  otherwise,  as  far  as  fees 
incurred  during  the  yet-to-be-held 
administrative  proceedings  are 
concerned,  the  claimant  would  be 
unable  to  comply  with  the  requirement 
of  section  2412(d)(1)(B)  that  the  fee 
application  include  "the  amount 
sought"  and  "an  itemized  statement 
•  "   •  (of)  the  actual  time  expended"  by 
attorneys  and  experts.  In  response,  the 
Secretary  argues  that  Hudson  applies 
only  to  cases  remanded  pursuant  to 
sentence  six  of  section  405(g),  where 
there  is  no  final  judgment  and  the  clock 
does  not  begin  to  run.  The  difficulty 
with  that,  Schaefer  contends,  is  that 
Hudson  itself  clearly  involved  a 
sentence-four  remand. 

On  the  last  point,  Schaefer  is  right. 
Given  the  facts  recited  by  the  Court  in 
Hudson,  the  remand  order  there  could 
have  been  authorized  only  under 
sentence  four.  See  490  U.S.,  at  880-881, 
109  S.Ct..at  2252;  cf.  n.  2,  supm. 
However,  the  facts  in  Hudson  also  show 
that  the  District  Court  had  not 
terminated  the  case,  but  had  retained 
jurisdiction  during  the  remand.  And 
that  was  a  central  element  in  our 
decision,  as  the  penultimate  sentence  of 
the  opinion  shows: 

We  conclude  that  where  a  court  orders  a 
remand  to  the  Sex-retary  in  a  benefits 
litigation  and  retains  continuing  jurisdiction 
over  the  case  pending  a  decision  from  the 
Secretary  which  will  determine  the 
claimant's  entitlement  to  benefits,  the 
proceedings  on  remand  are  an  integral  part 
of  the  "civil  action"  Cor  judicial  review,  and 
thus  attorney's  fees  for  representation  on 


remand  are  available  subject  to  the  other 
limitations  in  the  EAJA.  490  U.S.,  at  892, 109 
S.Ct.,  at  2258  (emphasis  added). 

We  have  since  made  clear,  in 
Finkelstein,  that  that  retention  of 
jurisdiction,  that  failure  to  terminate  the 
case,  was  error:  Under  section  405(g), 
"each  final  decision  of  the  Secretary  [is) 
reviewable  by  a  separate  piece  of 
litigation,"  and  a  sentence-four  remand 
order  "terminate[s]  the  civil  action" 
seeking  judicial  review  of  the 
Secretary's  final  decision.  496  U.S..  at 
624-625. 110  S.Ct.,  at  2663  (emphases 
added).  What  we  adjudicated  in 
Hudson,  in  other  words,  was  a  hybrid: 
a  sentence-four  remand  that  the  District 
Court  had  improperly  (but  without 
objection)  treated  like  a  sentence-six 
remand.'  We  specifically  noted  in 
Melkonyan  that  Hudson  was  limited  to 
a  "narrow  class  of  qualifying 
administrative  proceedings"  where  "the 
district  court  retains  jurisdiction  of  the 
civil  action"  pending  the  completion  of 
the  administrative  proceedings.  501  U.S. 

at 111  S.Ct.,  at  2162.  We 

therefore  do  not  consider  the  holding  of 
Hudson  binding  as  to  sentence-four 
remands  that  are  ordered  (as  they 
should  be)  without  retention  of 
jurisdiction,  or  that  are  ordered  with 
retention  of  jurisdiction  that  is 
challenged.* 


'  The  Secretary  not  only  failed  to  object  to  the 
District  Court's  retention  of  jurisdiction,  but 
affirmatively  endorsed  the  practice  as  a  means  of 
accommodating  the  lower  court  cases  holding  that 
a  section  405(g)  plaintiff  doe*  not  become  a 
prevailing  party  until  Social  Security  benefits  are 
actually  awarded.  Reply  Brief  for  Petitioner  in 
Sullivan  v.  Hudson.  O.T.  19S8.  No.  616.  pp.  12-13. 
Those  precedents  were  highly  favorable  to  the 
Government,  of  course,  because  they  relieved  the 
Secretary  of  liability  for  EA)A  fees  in  all  cases 
where  Social  Security  benefits  were  ultimately 
denied.  But  they  were  also  at  war  with  the  view — 
expressed  later  in  the  Secretary's  Hudson  reply 
brief — that  a  sentence-four  remand  order  is  a  "Hnal 
judgment"  in  the  civil  action.  Id  .  at  16.  Essentially, 
the  Secretary  in  Hudson  wanted  it  both  ways:  He 
wanted  us  to  regard  retention  of  jurisdiction  as 
proper  for  purposes  of  determining  prevailing-party 
status,  but  as  improper  for  purposes  of  awarding 
fees  on  remand. 

*  Justice  STEVENS  says  that  our  holding 
■ovemillesj"  Sullix-an  v.  Hudson.  490  U.S.  877. 109 
S.Q.  2248,  104  LEd.2d  941,  (1989).  Post,  at  2633. 
2636.  We  do  not  think  that  is  an  accurate 
characterization.  Hudson  remaiiu  good  law  as 
applied  to  remands  ordered  pursuant  to  sentence 
six.  And  since  the  distinction  twtween  sentence- 
four  and  sentence-six  remands  was  neither  properly 
presented  nor  considered  in  Hudson,  see  supm.  at 
2630  and  n.  3,  and  in/ra.  at  2631.  limiting  Hudson 
to  sentence-*ix  cases  does  no<  "overrule"  the 
decision  even  in  part.  See  Brecht  v.  At>mhainson. 

507  U.S. , ,  113  S.Ct..  1710. 1718.  123 

L.Ed.2d  353  (1993L  WeagrM  with  lustice  STEVENS 
that  until  today  there  has  been  some  contradiction 
in  our  case  law  on  this  subject  In  resolving  it. 
however.  %ve  have  rwt  simply  chosen  Meikonynn's 
dicta  over  Hudson,  but  have  grounded  our  decision 
in  the  teat  and  structure  of  the  relevant  statutes, 
particularly  section  40S. 


Schaefer's  second  argument  is  that  a 
sentence-four  remand  order  cannot  be 
considered  a  "final  judgment"  for 
purposes  of  section  2412(d)(1)(B) 
because  that  provision  requires  the 
party  seeking  fees  to  submit  an 
application  "show(ingl  that  [he)  is  a 
prevailing  party."  That  showing, 
Schaefer  contends,  cannot  be  made  until 
the  proceedings  on  remand  are 
complete,  since  a  Social  Security 
claimant  does  not  "prevail"  until  he  is 
awarded  Social  Security  benefits.  The 
premise  of  this  argument  is  wrong.  No 
holding  of  this  Court  has  ever  denied 
prevailing-party  status  (under  section 
2412(d)(1)(B))  to  a  plaintiff  who  won  a 
remand  order  pursuant  to  sentence  four 
of  section  405(g).  Dicta  in  Hudson  stated 
that  "a  Social  Security  claimant  would 
not,  as  a  general  matter,  be  a  prevailing 
party  within  the  meaning  of  the  EAJA 
merely  because  a  court  had  remanded 
the  action  to  the  agency  for  further 
proceedings."  490  U.S..  at  887. 109 
S.Ct.,  at  2255.  But  that  statement  (like 
the  holding  of  the  case)  simply  failed  to 
recognize  the  distinction  between  a 
sentence-four  remand,  which  terminates 
the  litigation  with  victory  for  the 
plaintiff,  and  a  sentence-six  remand, 
which  does  not.  The  sharp  distinction 
between  the  two  types  of  remand  had 
not  been  made  in  the  lower-court 
opinions  in  Hudson,  see  Hudson  v. 
Secretary  of  Health  and  Human 
Services.  839  F.2d  1453  (CAll  1988); 
App.  to  Pet.  for  Cert,  in  Sullivan  v. 
Hudson,  O.T.1988,  No.  616.  pp.  17a-20a 
(setting  forth  unpublished  District  Court 
-opinion),  was  not  included  in  the 
question  presented  for  decision,'  and 
was  mentioned  for  the  first  time  in  the 
closing  pages  of  the  Secretary's  reply 
brief,  see  Reply  Brief  for  Petitioner  in 
Sullivan  v.  Hudson,  O.T.1988,  No.  616, 
pp.  14-17.  It  is  only  decisions  after 
Hudson — specifically  Finkelstein  and 
Melkonyan — which  establish  that  the 
sentence-four,  sentence-six  distinction 
is  crucial  to  the  structure  of  judicial 
review  established  under  section  40S(g). 
See  Finkelstein.  496  U.S..  at  626, 110 
S.Ct..  at  2664;  Melkonyan.  501  U.S..  at 
-  Ill  S.Q..  at  2162-2163. 

Hudson's  dicta  that  remand  does  not 
generally  confer  prevailing-party  status 
relied  on  three  cases,  none  of  which 
supports  that  proposition  as  applied  to 
sentence-four  remands.  Hanrahan  v. 
Hampton,  446  U.S.  754,  758-759. 100 


>  As  formulated  in  the  Secretary's  petition,  the 
question  on  which  the  Court  granted  certiorari  in 
Hudson  viras:  "Whether  Social  Security 
administrative  proceedings  conducted  after  a 
remand  from  the  courts  are  'adversary 
adjudications'  for  which  attorney  fees  are  available 
under  the  lEAIA).  "  Pet.  lor  Cert,  in  Sullivan  v. 
Hudson.  O.T.1988,  Ho.  616.  p.  I. 
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S.Ct.  1987, 1990.  64  L.Ed.Zd  670  (1980), 
rejected  an  assertion  of  prevailing-party 
status,  not  by  virtue  of  having  secured 
a  remand,  but  by  virtue  of  having 
obtained  a  favorable  procedural  ruling 
(the  reversal  on  appeal  of  a  directed 
verdict)  during  the  course  of  the  judicial 
proceedings.  Hewitt  v.  Helms,  482  U.S. 
755. 107  S.Ct.  2672.  96  L.Ed. 2d  654 
(1987).  held  that  a  plaintiff  does  not 
become  a  prevailing  party  merely  by 
obtaining  "a  favorable  judicial  statement 
of  law  in  the  course  of  litigation  that 
results  in  judgment  against  the 
plaintiff."  id.,  at  763.  107  S.Ct.,  at  2677 
(emphasis  added).  (A  sentence-four 
remand,  of  course,  is  a  judgment /or  the 
plaintiff.)  And  the  third  case  cited  in 
Hudson,  Texas  Teachers  Assn.  v. 
Garland  Independent  School  Dist.,  489 
U.S.  782. 109  S.Ct.  1486.  103  L.Ed.2d 
866  (1989).  affirmatively  supports  the 
proposition  that  a  party  who  wins  a 
sentence-four  remand  order  is  a 
prevailing  party.  Garland  held  that 
status  to  have  been  obtained  "[ilf  the 
plaintiff  has  succeeded  on  any 
significant  issue  in  litigation  which 
achieveld]  some  of  the  benefit  *  *  * 
sought  in  bringing  suit."  Id.,  at  791-792, 
109  S.Ct..  at  1493  (citation  and  internal 
quotation  marks  omitted).  Obtaining  a 
senlence-four  judgment  reversing  the 
Secretary's  denial  of  benefits  certainly 
meets  this  description.  See  also  Farrarv. 

Hobby.  506  U.S. 113  S.Ct..  566. 

121  L.Ed.2d  494  (1992). 

Ill 

Finally.  Schaefer  argues  that,  even  if 
the  District  Court  should  have  entered 
judgment  in  connection  with  its  April  4. 
1989  order  remanding  the  case  to  the 
Secretary,  the  fact  remains  that  it  did 
not.  And  since  no  judgment  was 
entered,  he  contends,  the  30-day  time 
period  for  filing  an  application  for  EAJA 
fees  cannot  have  run.  We  agree. 

An  EAJA  application  may  be  filed 
until  30  days  after  a  judgment  becomes 
"not  appealable" — i.e.,  30  days  after  the 
time  for  appeal  has  ended.  See  seciion 
2412(d)(1)(B).  (d)(2)(G):  see  also 

Melkonyan.  501  U.S..  at ,  111 

set.,  at  2165.  Rule  4(a)  of  the  Federal 
Rules  of  Appellate  Procedure 
establishes  that,  in  a  civil  ca.se  to  which 
a  federal  officer  is  a  party,  the  time  for 
appeal  does  not  end  until  60  days  after 
"entry  of  judgment,"  and  that  a 
judgment  is  considered  entered  for 
purposes  of  the  rule  only  if  it  has  been 
"entered  in  compliance  with  RuUej  58 
•  *  *  of  the  Federal  Rules  of  Civil 
Procedure."  Fed.  R.  App.  Proc.  4(a)(1), 
(7).  Rule  58.  in  turn,  requires  a  district 
court  to  set  forth  every  judgment  "on  a 
separate  document"  and  provides  that 
"la|  judgment  is  effective  only  when  so 


set  forth."  See  United  States  v. 
Indrelunas,  411  U.S.  216.  220.  93  S.Ct. 
1562, 1564.  36  L.Ed.2d  202  (1973)  (per 
curiam). 

Since  the  District  Court's  April  4 
remand  order  was  a  final  judgment,  see 
ante,  at  2630.  a  "separate  document"  of 
judgment  should  have  been  entered.  It 
is  clear  from  the  record  that  this  was  not 
done.  The  Secretary  does  not  dispute 
that,  but  argues  that  a  formal  "separate 
document"  of  judgment  is  not  needed 
for  an  order  of  a  district  court  to  become 
appealable.  That  is  quite  true,  see  28 
U.S.C.  1291;  Bankers  Trust  Co.  v.  Mallis, 
435  U.S.  381,  98  S.Ct.  1117,  55  L.Ed.2d 
357  (1978)  (per  curiam);  Finkelstein. 
supra.  496  U.S.  at  628,  n.  7, 110  S.Ct.. 
at  2665,  n.  7.  but  also  quite  irrelevant. 
EAJA's  30-day  time  limit  runs  from  the 
end  of  the  period  for  appeal,  not  the 
beginning.  Absent  a  formal  judgment, 
the  District  Court's  April  4  order 
remained  "appealable"  at  the  time  that 
Schaefer  filed  his  application  for  EAJA 
fees,  and  thus  the  application  was 
timely  under  section  2412(d)(1).* 

For  the  foregoing  reasons,  the 
judgment  of  the  Court  of  Appeals  is 
Affirmed. 

Justice  Scalia  delivered  the  opinion  of 
the  Court,  in  which  Chief  Justice 
Rehnquist,  and  Justices  White. 
O'Connor.  Kennedy.  Souter,  and 
Thomas  joined.  Justice  Stevens  filed  an 
opinion  concurring  in  the  judgment,  in 
which  Justice  Blackmun  joined. 

[FR  Doc.  94-1922  Filed  1-27-94;  8.45  am) 

BILUNG  CODE  4190-29-^ 


*  We  diiiagree  with  luslice  STEVENS"  assertion 
that  "the  respondent  has  prevailed  precisely 
because  the  District  Court  in  this  case  did  enter  a 
remand  order  without  entering  a  judgment."  Post, 
at  2633,  n.  2  (emphasis  in  original).  By  entering  a 
sentence  four  remand  order,  the  District  Court  did 
enter  a  judgment,  it  just  failed  to  comply  with  the 
forrrulities  of  Rule  58  in  doing  so.  That  was  error 
but,  as  detailed  in  the  text,  the  relevant  rules  and 
statutes  impose  the  burden  of  that  error  on  the  party 
seeking  to  assert  an  untimeliness  defense,  here  the 
Secretary.  Thus,  contrary  to  Justice  STEVENS' 
suggestion,  see  post,  at  2633,  n.  2.  our  ruling  in 
favor  of  respondent  is  not  at  all  incorL<:istenl  with 
the  proposition  that  sentence  four  and  sentence  six 
provide  the  exclusive  methods  by  which  district 
courts  may  remand  a  seciion  405  case  to  the 
Secretary. 


Centers  for  Disease  Control  and 
Prevention 

[CDC-305A] 

Fiscal  Year  1994  Preventive  Health 
Services;  Addendum  to  Program 
Announcement  305;  Cooperative 
Agreements  for  National/Regional 
Minority  Organization  HIV/STO 
Prevention,  Immunization,  and  IB 
Projects 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
supplemental  funds  for  current 
awardees  of  the  National/Regional 
Minority  Organizations  (NRMO) 
program  to  provide  technical  assistance 
and  training  to  community  planning 
groups  and  the  State  and  local  health 
departments  working  with  them  to 
facilitate  representation,  inclusiveness, 
and  parity  in  the  implementation  of 
HIV-prevention  community  planning. 
This  competitive  announcement  is  an 
addendum  to  Federal  Register  (FR) 
Notice  305.  published  in  the  Federal 
Register  on  June  4. 1993  [58  FR  31721). 
in  which  current  recipients  are 
collaborating  with  community 
organizations  and  health  agencies  to 
coordinate  technical  assistance  and 
training  programs  that  serve  racial  and 
ethnic  minority  populations. 
Approximately  $750,000  is  expected  to 
be  available  for  a  one-time  award  in  FY 
1994  to  supplement  up  to  5  cooperative 
agreements.  The  awards  are  not 
expected  to  exceed  $150,000  each  and 
will  not  be  funded  beyond  the  current 
budget  period.  It  is  expected  that  these 
supplemental  awards  will  be  made  on 
or  about  February  28. 1994. 

The  purpose  of  this  addendum  to 
Program  Announcement  305  is  to 
provide  State  and  local  health 
departments  and  other  community 
organizations  with  the  necessary 
technical  assistance  and  training  to:  (1) 
Assure  that  inclusion,  representation, 
and  parity  occur  in  the  community 
planning  process:  and  (2)  Enhance 
selection  processes  for  equitable 
representation  in  HIV  prevention 
planning  activities,  thereby  enhancing 
the  capacity  of  affected  communities 
and  non-governmental  organizations  to 
participate  effectively  and  equally  in  the 
planning  process. 

The  CDC  shall  be  responsible  for 
coordinating  all  requests  for  technical 
assistance  and  training  between  the 
NRMO  and  the  community 
organizations  (via  State  and  local  health 
departments)  that  are  requiring  the 
technical  assistance;  providing 
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:onsultation  and  technical  assistance  in 
planning,  operating,  and  evaluating 
program  activities  under  this 
innouncement;  assisting  in  developing 
plans  for  evaluation  of  all  program 
activities  and  services  and  interpreting 
evaluation  findings;  assisting  successful 
applicants  in  collaborating  with  State 
md  local  health  departments  and  other 
PHS  grantees;  facilitating  the  transfer  of 
successful  prevention  interventions  and 
program  models  to  other  areas; 
monitoring  the  successful  applicant's 
program  activities,  protection  of  client 
:onfidentiality.  and  compliance  with 
ather  requirements;  and  facilitating  the 
sxchange  of  program  information  and 
technical  assistance  among  community 
arganizations.  health  departments,  and 
NiFlMOs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
Dbjeciives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Educational  and  Community-Based 
Programs.  HIV  Infection,  Sexually 
Transmitted  Diseases  (STDs),  and 
Immunization  and  Infectious  Diseases. 
[To  order  a  copy  of  "Healthy  People 
2000,"  see  the  section  entitled  "Where 
to  Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317  of  the  Public 
Health  Service  Act.  (42  U.S.C.  241(a) 
and  247b],  as  amended. 

Eligibility 

Eligible  applicants  for  this 
competitive  supplement  are  the  current 
cooperative  agreement  recipients  under 
announcement  305.  "National/Regional 
Minority  Organizations  HIV/STD 
Prevention.  Immunization,  and  TB 
Projects."  Eligibility  is  limited  to  these 
organizations  since  this  is  a  competitive 
supplement  to  a  pre-existing  program 
announcement.  The  program 
announcement  and  application  kit  have 
been  sent  to  ail  eligible  applicants. 

Other  Requirements 

0MB  Clearance 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

HIV  Program  Review  Panel 
Bequirements 

Recipients  must  comply  with  the 
terms  and  conditions  included  in  the 


document  titled.  "Content  of  HIV/AIDS- 
Related  Written  Materials.  Pictorials. 
Audiovisuals.  Questionnaires.  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  (CDC)  Assistance  Programs 
(June  1992)."  a  copy  of  which  is 
included  in  the  application  kit.  In 
complying  with  the  program  review 
panel  requirements  contained  in  this 
document,  recipients  are  encouraged  to 
use  a  current  program  review  panel 
such  as  the  one  created  by  the  State 
health  department's  HIV/ AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  a 
designated  representative  of  a  State  or 
local  health  department. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Potential  applicants 
should  have  already  contacted  their 
State  Single  Point  of  Contact  (SPOC)  to 
alert  them  to  the  prospective 
applications  and  to  receive  instructions 
on  the  State  process.  For  proposed 
projects  that  serve  more  than  one  State, 
the  applicant  should  contact  the  SPOC 
for  each  State  served.  If  SPOCs  have  any 
State  process  recommendations  on 
applications  submitted  to  CDC,  they 
should  forward  them,  no  later  than 
February  25,  1994,  to  Clara  M.  Jenkins, 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  320,  Mail 
Stop  E-15.  Atlanta.  GA  30305.  The  CDC 
does  not  guarantee  to  accommodate  or 
explain  State  process  recommendations 
it  receives  after  February  25,  1994. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HIV 
Prevention  Activities — Non- 
Govemmental  Organization  Based. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  these 
projects,  please  refer  to  Announcement 
305A  and  contact  Sharron  Orum  or  Van 


Malone.  Grants  Management  Si>ecialists, 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE., 
room  320,  Mail  Stop  E-15,  Atlanta,  GA 
30305,  telephone  (404)  842-6575. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Heahhy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  IX:  20402-9325. 
telephone  (202)  783-3238. 

Dated:  January  24, 1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
jFR  Doc.  94-1880  Filed  1-27-94,  8:45  am] 
BILUNG  CODE  4ieO-ia-P 


Food  and  Drug  Administration 
[DocketNo.  94N-0013] 

Drug  Export;  UBI  fO  HIV  1/2  PHA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  United  Biomedical,  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  biological 
product  UBI®  HIV  1/2  PHA  (passive 
hemagglutination  assay)  to  Belgium. 
The  Netherlands,  Sweden,  and  the 
United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-594- 
1070. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
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that  are  not  currently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  Tiling 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  United  Biomedical.  Inc.,  25 
Davids  Dr.,  Hauppauge,  NY  11788.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  biological 
product  UBI®  mv  1/2  PHA  to  Belgium. 
The  Netherlands,  Sweden,  and  the 
United  Kingdom.  The  UBI's)  HIV  1/2 
PHA  is  an  in  vitro  qualitative,  passive 
hemagglutination  assay  test  for  the 
detection  of  human  immunodeficiency 
virus  (HIV-1  and  HIV-2)  antibodies  in 
serum  or  plasma.  The  application  was 
received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
October  26, 1993,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  February  7, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  January  18, 1994. 
P.  Michael  Dubinsky. 

Acting  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  flesearch. 
IFR  Doc  94-1794  Filed  1-27-94;  8:45  am) 
BILLING  CODE  41«0-01-f 


Advisory  Committees;  Renewal 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACHON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Advisory  Committee  on 
Special  Studies  Relating  to  the  Possible 
Long-Term  Health  Effects  of  Phenoxy 
Herbicides  jand  Contaminants  by  the 
Secretary  of  Health  and  Human 
Services.  This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L.  92-463  (5 
U.S.C.  app.  2)). 

DATES:  Authority  for  this  committee  will 
expire  on  December  2, 1995,  unless  the 
Secretary  of  Health  and  Human  Services 
formally  determines  that  renewal  is  in 
the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  January  14. 1994. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-1793  Filed  1-27-94;  8:45  am] 
BILLING  CODE  41B0-01-f 

[Docket  No.  B7N-0056] 

Food  Code:  1993  Recommendations  of 
the  United  States  Public  Health 
Service/Food  and  Drug  Administration; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  "Food  Code:  1993 
Recommendations  of  the  United  States 
Public  Health  Service/Food  and  Drug 
Administration"  (the  1993  Food  Code). 
The  1993  Food  Code  consists  of  model 
requirements  for  regulating  the  retail 
segment  of  the  food  industry  to 
safeguard  public  health  and  to  ensure 
that  the  food  is  not  adulterated  and  is 
honestly  presented  when  offered  to  the 
consumer.  The  1993  Food  Code 
updates,  combines,  and  replaces  three 
separate  preceding  models:  The  1976 
Food  Service  Sanitation  Code;  the  1978 
Food  and  Beverage  Vending  Code;  and 
the  1982  Retail  Food  Store  Sanitation 
Code.  It  covers  management  and 
personnel;  food:  equipment,  utensils, 
and  linens;  water,  plumbing,  and  waste; 
physical  facilities;  poisonous  or  toxic 
materials;  and  compliance  and 


enforcement.  This  project  was  initiated 
at  the  recommendation  of  the 
Conference  for  Food  Protection  (the 
Conference). 

ADDRESSES:  The  1993  Food  Code  may  be 
ordered  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  by  calling 
703-487-4650  for  regular  service  or 
800-55  3^JTIS  for  rush  service  and  by 
using  a  major  charge  card  or  NTIS 
deposit  account.  For  information  on 
ordering  by  mail  or  at  the  NTIS 
Bookstore  in  Springfield.  Virginia, 
please  call  NTIS  on  703-487-4650.  For 
electronic  access  (via  FedWorld^M)  to 
ordering  and  downloading  options,  dial 
703-321-8020  with  a  modem  (Internet: 
fedworld.gov).  The  1993  Food  Code  is 
available  in  paper  copy  and  on  diskette. 
To  order  a  spiral-bound  printed  copy  of 
field-manual  quality,  ask  for  PB94- 
113941/AS  at  $23.00  per  copy.  To  order 
a  microcomputer  diskette  copy 
(WordPerfect),  ask  for  PB94-501285/AS 
at  $17.50  per  copy.  Between  the  time  of 
notice  of  availability  and  the  printing  of 
the  spiral-bound  copies,  a  limited 
number  of  photo-reproduced  copies  is 
available.  This  reproduced  copy  is 
suitable  for  immediate  use  but  does  not 
have  the  appearance,  durability,  or 
tabulation  of  the  printed,  spiral-bound 
copy.  To  order  a  reproduced  copy,  ask 
for  PB94-113933/AS  at  $44.50  per  copy. 
Payment  may  be  made  by  check,  money 
order,  charge  card  (American  Express, 
Visa,  or  Mastercard),  or  billing 
arrangements  made  with  NTIS.  Charge 
card  orders  must  include  the  charge 
card  account  number  and  expiration 
date.  The  1993  Food  Code  is  available 
for  public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L.  Banks.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-627),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-205-8140. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
responsible  under  section  311  of  the 
Public  Health  Service  Act  (42  U.S.C. 
243)  and  21  CFR  5.10(a)(2)  and  {a)(4). 
and  the  statutory  provisions  cited 
therein,  for  providing  assistance  to  State 
and  local  governmental  jurisdictions 
with  respect  to  the  prevention  of 
communicable  disease  and  the 
enforcement  of  their  public  health 
regulations.  For  many  years,  FDA  has 
used  model  food  codes  as  one  means  of 
assisting  the  several  thousand  Federal, 
State,  and  local  agencies  that  have 
primary  responsibility  for  regulating 
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retail-level  food  establishments  such  as 
restaurants,  institutions,  grocery  stores, 
and  food  vending  locations.  The  model 
codes  that  FDA  has  prepared  are  not 
Federal  laws  or  regulations  and  are  not 
preemptive  but  are  widely  referenced, 
adopted,  and  applied  at  all  levels  of 
government.  FDA  periodically  updates 
and  reissues  the  model  codes. 

FDA  has  determined  that  a  new 
model  food  code  revision  is  necessary 
for  the  retail  segment  of  the  food 
industry  because  new  technologies  are 
being  applied  by  the  industry;  new 
information  about  the  nature, 
contributing  factors,  and  means  of 
preventing  foodbome  illness  have 
become  available;  and  new  approaches 
to  inspeclion  have  been  developed  since 
FDA  last  revised  its  three  existing  model 
codes  on  retail  food.  FDA  has  also 
concluded  that  there  was  a  need  to 
combine  the  provisions  of  these  codes 
into  a  single  document  because  the 
traditional  lines  of  demarcation  between 
the  types  of  food  operations  covered  by 
each  of  the  separate  codes,  as  well  as 
between  food  service  firms  versus  food 
stores,  have  largely  disappeared. 
Pursuant  to  this  determination,  FDA 
issued  a  notice  in  the  Federal  Register 
of  April  13,  1987  (52  FR  11885),  that 
announced  the  agency's  plan  to  revise 
the  retail  food  codes.  In  that  notice,  FDA 
cited  the  problems  that  States  were 
having  with  the  model  codes  and  the 
opportunities  offered  by  a  new  unified 
code. 

In  the  Federal  Register  of  May  9.  1988 
(53  FR  16472),  FDA  announced  the 
availability  for  comment  of  a  draft 
model  Food  Protection  Unicode  that 
would  update  and  combine  the  food 
protection  and  sanitation  provisions 
contained  in  the  separate  model  codes 
covering  food  service,  food  vending,  and 
retail  food  stores.  Interested  persons 
were  given  until  August  8, 1988,  to 
comment.  FDA  subsequently  extended 
the  comment  period  until  October  7, 
1988  (53  FR  2Q953,  August  9, 1988),  in 
response  to  requests  from  three  trade 
associations,  one  State  agency,  and  the 
Conference. 

FDA  received  over  150  letters,  each 
containing  1  or  more  comments,  in 
response  to  the  draft  model  Food 
Protection  Unicode.  FDA  considered 
each  of  the  comments  and  modified  the 
document  as  appropriate  based  on  the 
information  that  it  received.  Among  the 
comments  that  FDA  considered  were 
those  of  the  Conference,  which  were 
submitted  after  the  Conference's  1992 
meeting  in  Baltimore,  MD. 

The  1993  Food  Code  provides 
definitions  of  terms;  standards  for 
management  and  personnel,  food 
operations,  equipment,  and  facilities; 


and  guidance  on  food  establishment 
plan  review,  permit  issuance, 
inspection,  restriction  of  infected  food 
em.ployees,  holding  and  examination  of 
food,  and  permit  suspension.  This  new 
combined  model  code  also  includes:  (1) 
New  provisions  covering  management 
responsibilities  and  knowledge  and 
employee  health  and  practices;  (2)  a 
new  framework  for  the  application  of 
hazard  analysis  critical  control  point 
principles  at  the  retail  level;  (3)  a 
variance  procedure  for  approving  food 
processing  at  the  retail  level;  (4) 
enhanced  and  more  flexible  criteria  for 
safe  time/temperature  management  of 
potentially  hazardous  foods:  (5)  new 
provisions  pertaining  to  consumer 
information  and  public  disclosure;  and 
(6)  more  comprehensive  code 
enforcement  provisions. 

Dated:  Jdnuary  11, 1994. 
Michael  R.  Taylor, 

Deputy  Commisioner  for  Policy. 

jFR  Doc.  94-1642  Filed  1-21-94;  4:31  pmj 

BILUNO  CODE  4160-01-f 


Health  Resources  and  Services 
Administration 

Ryan  White  Title  IV— HIV 
Demonstration  Program  for  Children, 
Adolescents,  and  Families 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB).  HRSA, 
announces  that  fiscal  year  (FY)  1994 
funds  are  available  for  grants  for 
demonstration  projects  to  provide 
services  for  children,  adolescents, 
women  and  families  infected  with  or 
affected  by  the  Human 
Immunodeficiency  Virus  (HiV).  Projects 
will  be  funded  to  demonstrate  strategies 
and  innovative  models  of  family- 
centered,  community-based  coordinated 
care  and  research  for  children,  youth, 
women  of  childbearing  age,  and  families 
infected  and  affected  by  HIV  infection, 
AIDS  or  other  related  conditions,  or 
those  at  risk  for  developing  infection. 
Funds  were  appropriated  for  this 
purpose  under  Section  2671,  Title  IV,  of 
the  Ryan  White  Comprehensive  AIDS 
Resource  Emergency  (CARE)  Ac1  of 
1990,  Public  Law  101-381.  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act  (42  U.S.  Code  300ff- 
11  etseq.). 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  national  activity  for  setting 
priority  areas.  Title  IV  directly 


addresses  the  Healthy  People  2000 
objectives  related  to  the  priority  area  of 
HIV  infection.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  Number  017-001- 
0474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone  202  783-3238). 
ADDRESSES:  Grant  applications  for  HIV 
Demonstration  Program  for  Children. 
Adolescents,  and  Families  (PHS  form 
#5161-1.  approved  under  0MB  #0937- 
0189)  must  be  obtained  from  and 
submitted  to:  Chief.  Grants  Management 
Branch.  Office  of  Program  Support, 
Maternal  and  Child  Health  Bureau, 
Health  Resources  and  Services 
Administration,  room  18-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  (301)  443-1440. 
DATES:  The  application  deadline  date  is 
April  8. 1994.  Competing  applications 
will  be  considered  to  be  on  time  if  they 
are  either:  (1)  Received  on  or  before  the 
deadline  date,  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing.  (Applicants 
should  request  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  applications  not  accepted  for 
processing  or  those  sent  to  an  address 
other  than  specified  in  the  ADDRESSES 
section  will  be  returned  to  the 
applicant. 

Applicants  will  be  notified  of  grant 
awards  in  July  1994.  The  starting  dates 
for  projects  will  be  specified  in  the 
program  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
technical  and  program  issues  may  be 
obtained  from:  Beth  Roy,  Division  of 
Services  for  Children  with  Special 
Health  Needs,  Maternal  and  Child 
Health  Bureau,  Health  Resources  and 
Services  Administration,  room  18A-19, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone 
(301)  443-9051.  Requests  for 
information  concerning  business 
management  issues  should  be  directed 
to:  John  Gallicchio,  Grants  Management 
Officer  (GMO),  Maternal  and  Child 
Health  Bureau,  at  the  address  specified 
in  the  ADDRESSES  section. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

The  Pediatric  AIDS  Demonstration 
Program  was  initiated  in  1988.  The 
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program  grew  from  13  projects  funded 
at  S4.4  million  to  a  total  of  44  projects 
funded  at  $20.8  in  1993.  Since  1988.  the 
program  has  evolved  from  a  primary 
focus  on  the  coordination  of  services  for 
the  management  and  care  of  infected 
children  and  their  families  to  also 
address  the  broader  prevention  and  care 
needs  of  youth  and  women  affected  by 
the  HIV  infection.  AIDS  or  related 
conditions.  In  FY  1994,  Congress 
funded  the  Pediatric  AIDS 
Demonstration  Program  under  Title  FV 
of  the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  (Title 
IV).  The  program  will  be  permanently 
authorized  in  section  2671  of  the  Public 
Health  Service  Act.  Title  FV  authorizes 
demonstration  grants  to  organizations  to 
provide  comprehensive  services  and 
enhance  access  to  clinical  research  trials 
for  children,  youth,  women,  and 
families  with  or  affected  by  HTV 
infection.  As  a  result  of  this  transfer  to 
Title  IV.  the  focus  of  the  program  is 
further  expanded  to  develop  innovative 
models  that  link  systems  of 
comprehensive  primary/community- 
based  medical  and  social  services  for 
the  affected  population  with  NIH  and 
other  clinical  research  trials. 

Purpose 

The  purpose  of  the  funding  is  to 
improve  and  expand  the  system  of 
comprehensive  care  services  for 
children,  youth,  women,  and  families 
who  are  infected  with  or  affected  by  HTV 
and  AIDS  and  to  link  comprehensive 
care  systems  with  clinical  research. 
Funds  authorized  and  appropriated 
under  Title  IV  will  be  used  to 
demonstrate  and  test  potentially 
replicable  models  of  service  delivery 
and  clinical  research  to  respond  to  the 
unique  and  challenging  problems  of 
access  to  a  comprehensive  care  system 
faced  by  HIV  and  AIDS  affected 
children,  youth,  women,  and  families. 

While  children,  youth,  and  women 
represent  the  most  rapidly  growing 
population  groups  affected  by  HFV  and 
AIDS,  they  also  represent  the  groups 
facing  the  greatest  barriers  in  accessing 
care  and  research.  These  groups 
disproportionately  are  minorities  and 
living  in  poverty.  Children,  youth,  and 
women  have  a  complex  array  of 
economic  and  social  problems  that 
increase  their  need  for  comprehensive 
services  and  increase  the  cost  and 
intensity  of  care.  Furthermore,  since 
they  comprise  the  most  recent  and 
fastest  growing  population  groups 
impacted  by  WV  and  AIDS,  the  care 
infrastructure  and  provider  capacity  are 
often  not  developed  and  require  targeted 
resources  and  efforts  to  develop  an 
appropriate  system  of  care. 


Given  these  immet  needs,  activities 

under  the  demonstration  grants  should 

address  the  following  goals: 

— Foster  the  development  of 
comprehensive  care  infrastructures, 
including  primary  care,  that  increase 
access  to  culturally-competent, 
family-centered,  community-based, 
coordinated  care. 

— Emphasize  prevention  within  the 
comprehensive  care  system  in  order 
to  reduce  the  spread  of  the  HTV 
infection  to  vulnerable  populations. 

— Link  comprehensive  systems  of  care 
with  HIV/AIDS  clinical  research  trials 
resulting  in  increased  access  for 
currently  under  represented 
populations  of  children,  youth, 
women,  and  their  families. 

Funding  Categories 

Two  categories  of  projects  will  be 
funded  in  FY  1994.  Applications  which 
do  not  fall  within  these  program 
categories  will  not  be  considered. 

The  first  category  of  grants,  the  HIV 
Demonstration  Projects  for  Children. 
Adolescents,  and  Families,  continues 
development  of  comprehensive  care 
demonstrations,  including  efforts  to 
develop  innovative  models  that  foster 
collaboration  between  clinical  research 
institutions  and  family-centered 
primary/community-based  medical  and 
social  service  programs  for  children, 
youth,  women  and  their  families. 
Projects  will  focus  on  local  capacity- 
building,  making  maximum  use  of  all 
available  public  and  private  resources 
for  reaching  and  providing  health  care 
and  supportive  services  to  the  target 
population.  Projects  should  strengthen 
the  infrastructure  for  the  comprehensive 
system  of  care  by  broadening  the 
coalition  of  agencies,  providers, 
community  organizations  and  families 
participating  in  services  planning, 
coordination,  and  financing.  These 
include  other  appropriate  Federal,  State, 
and  local  programs  serving  children 
with  special  health  care  needs  under 
Title  V  Maternal  and  Child  Health 
programs,  hemophiUa  treatment  centers, 
Ryan  White  Title  1, 11  and  III  programs, 
providers  funded  by  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMSHA)  and  Centers 
for  Disease  Control  and  Prevention 
(CDC),  and  other  programs  serving  the 
target  population  (e.g.,  Medicaid, 
developmental  disabiUties.  special 
education)  and  providers,  payers, 
organizations,  and  support  groups  in  the 
private  sector  with  a  similar  focus. 

Preference  for  funding  in  this  category 
will  be  given  to  the  competing  renewal 
of  currently  funded  Pediatric/Family 
AIDS  Demonstration  projects  serving 
diildren,  youth,  women,  and  families 


infected  with  or  affected  by  the  HTV 
infection  which  demonstrate  an 
established  model  of  a  comprehensive 
and  coordinated  system  of  care  that  is 
culturally-competent,  family-centered, 
and  community-based.  This  means  that 
these  projects  will  be  funded  ahead  of 
new  groups  of  applications  in  this 
category. 

The  second  category  of  funding  will 
be  used  to  initiate  the  development  of 
comprehensive  care  systems  for  HIV 
affected  children,  adolescents  and 
families  in  cities  or  states  where  there 
is  no  currently  funded  pediatric  health 
care  demonstration  project  nor  well 
organized  care  system  for  the  target 
population  and  where  there  are  barriers 
to  access  to  care  and  clinical  research 
trials.  Applicants  for  funding  in  this 
category  will  be  supported  for  initial 
planning  activities  to  develop  their 
infrastructure  for  comprehensive  care 
with  the  ultimate  goal  of  a  mature 
demonstration  of  family-centered, 
community-based  coordinated  care 
described  in  Category  (1). 

Availability  of  Funds 

Approximately  $22.0  million  is 
available  for  the  HIV  Demonstration 
Program  for  Children,  Adolescents,  and 
Families,  of  which  approximately  $10.3 
million  will  be  available  for  competing 
renewals  and  new  competitive  grants. 
The  following  is  an  approximation  of 
funds  available  and  the  number  of 
grants  anticipated  to  be  awarded  in  each 
category: 

— Category  (1) — $10.0  million,  up  to  20 
grants. 

— Category  (2) — $.3  million,  up  to  4 
grants.  Individual  grants  are  not 
expected  to  exceed  $75,000  per  year. 

For  Category  (1),  project  periods  are 
three  years.  For  Category  (2),  project 
periods  are  from  one  to  two  years, 
depending  upon  the  proposed  scope  of 
work. 

Special  Concerns 

HIV  Demonstration  Program  for 
Children,  Adolescents,  and  Families 
grantees  supported  by  HRSA  should 
coordinate  their  projects  with  other 
Federal,  State,  and  local  programs 
concerned  with  AIDS  and/or  serving  the 
target  population  of  children,  youth, 
women  and  families  afTected  by  or  at 
risk  for  HIV/ AIDS,  particularly  Title  V 
Maternal  and  Child  Health  programs 
and  other  Ryan  White  programs. 

The  MCHB  places  special  emphasis 
on  improving  service  delivery  to  women 
and  children  from  culturally  identifiable 
populations  who  have  been 
disproportionately  affected  by  barriers 
to  accessible  care.  This  means  that 
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projects  are  expected  to  serve  and 
appropriately  involve  in  project 
activities  members  of  ethnoculturally 
distinct  groups,  unless  there  are 
compelling  programmatic  or  other 
justifications  for  not  doing  so.  The 
Bureau's  intent  is  to  ensure  that  project 
interventions  and  outcomes  are  of 
benefit  to  culturally  distinct  populations 
and  to  insure  that  the  broadest  possible 
representation  of  culturally  distinct  and 
historically  under-represented  groups  is 
supported  through  programs  and 
projects  sponsored  by  the  MCHB. 

The  Department  will  review 
applications  for  funds  under  the  above 
mentioned  categories  as  competing 
applications  and,  with  particular 
attention  to  inclusion  of  women  and 
persons  from  culturally  distinct 
populations,  will  fund  those  which,  in 
the  Department's  view,  best  meet  the 
statutory  purposes  of  the  HIV 
Demonstration  Program  for  Children, 
Adolescents,  and  Families  and  address 
achievement  of  the  Healthy  People  2000 
objectives  related  to  HIV  infection. 

Review  Criteria 

Applications  for  grant  categories  will 
be  reviewed  and  rated  by  objective 
review  panels  using  the  review  criteria 
specified  below,  as  appropriate.  Please 
note  that  there  are  different  criteria  for 
Category  (1)  and  Category  (2)  applicants. 
•  For  Category  (1)  HIV  Demonstration 
Projects: 

— Adequacy  of  documentation  of  the 
impact  of  HIV/AIDS  on  children, 
youth,  women,  and  families  in  the 
service  area  including:  identification 
of  HIV  risk  factors,  description  of 
trends  in  the  HIV  epidemic,  and 
determination  and  documentation  of 
unmet  service  needs. 
— Ability  to  demonstrate  an  organized 
comprehensive  system  of  family- 
centered,  community-based, 
coordinated  care,  including  the 
following  features:  (1)  Collaboration/ 
coordination  with  appropriate 
community  agencies  and  providers, 
particularly  State  Title  V  agencies, 
other  Ryan  White  programs,  and 
Healthy  Start  agencies  (2)  linkages  to 
primary  care,  and  (3)  appropriate 
referral  mechanisms. 
— Adequacy  of  efforts  to  develop 
linkages  with  clinical  trials  and 
activities  undertaken  to  facilitate 
access  of  the  target  population  to 
trials,  or  identification  of  proposed 
activities  to  overcome  barriers. 
— Clarity  of  delineatit)n  of  goals  and 
objectives  for  the  grant  period  and 
appropriateness  of  the  timeline  for 
proposed  activities.  Consistency  of 
the  plan  with  the  goals  of  Title  IV  and 
the  extent  to  which  the  plan  addresses 


the  needs  identified  in  the  needs 
assessment. 

— Adequacy  of  the  strategy  and 
proposed  steps  to  utilize  and  report 
data  and  evaluation  for  program 
planning  and  management,  as  well  as 
for  measuring  the  efficacy  and 
effectiveness  of  the  program. 

— Organizational  strudure,  staffing,  and 
oversight  necessary  to  implement  the 
proposed  goals  and  objectives. 

— Adequacy  of  the  proposed  budget; 
budget  justification  based  on  project 
methodology  and  required  resources. 

— Evidence  of  ability  to  obtain  funding 
from  other  public  and  private  funding 
sources  or  indication  of  problems  in 
accessing  such  funds. 

— For  competing  renewal  applicants 
only,  demonstration  of  an  organized, 
comprehensive  system  of  care  and 
progress  in  meeting  the  goals  of  the 
current  project  period  will  be 
assessed. 
•  For  Category  (2)  Comprehensive 

Care  Initial  Development  Grants: 

— Adequacy  of  the  description  of  the 
impact  of  HIV/ AIDS  on  children, 
youth,  women,  and  families  in  the 
service  area  including:  identifir^ition 
of  HIV  risk  factors,  and  description  of 
trends  in  the  HIV  epidemic. 

— Adequacy  of  the  planned  approach  to 
conducting  a  needs  assessment  to 
identify  existing  resources  to  serve  the 
target  population  and  to  determine 
and  document  unmet  service  needs. 

— Evidence  of  knowledge  and 

understanding  of  HIV  service  delivery 
and  experience  in  providing  services 
to  the  population  to  be  served. 

— Evidence  of  understanding  of 
methods  for  developing 
comprehensive  care  linkages  with 
clinical  trials  in  order  to  increase 
access  to  trials  for  the  target 
population. 

— Evidence  of  the  potential  to 
collaborate  with  appropriate  State/ 
community  agencies  and  providers  in 
planning  and  developing  an 
organized,  comprehensive  system  of 
family-centered,  community-based, 
coordinated  care. 

— Clear  delineation  of  goals  and 
objectives  with  a  timeline  for 
accomplishment  of  proposed 
activities. 

— Clarity  and  appropriateness  of  budget 
based  on  project  methodology  and 
required  resources. 

— Adequacy  of  the  proposed  data  and 
evaluation  plan. 

Eligible  Applicants 

Grants  may  be  awarded  to  public  or 
nonprofit  private  entities  that  provide  or 
arrange  for  primary  health  care.  Eligible 


entities  may  include,  but  are  not  limited 
to.  State  or  local  health  departments, 
university  medical  centers,  public  or 
nonprofit  private  hospitals,  community 
health  centers  (as  defined  in  section 
330(a)  of  the  Act),  hemophilia  treatment 
centers,  drug  abuse  treatment  agencies, 
tribal  health  programs,  school  based 
clinics  and  institutions  of  higher 
education.  All  currently  funded 
pediatric  AIDS  demonstration  grantees 
are  eligible  for  grant  funds. 

Allowable  Costs 

The  MCHB  may  support  reasonable 
and  necessary  costs  of  HIV 
Demonstration  Project  grants  within  the 
scope  of  approved  projects.  Allowable 
costs  may  include  salaries,  equipment 
and  supplies,  travel,  contractual, 
consultants,  and  others,  as  well  as 
indirect  costs.  The  MCHB  adheres  to 
administrative  standards  reflected  in  the 
Code  of  Federal  Regulation  45  CFR  part 
92  and  45  CFR  part  74.  All  other  sources 
of  funding  to  support  this  project  must 
be  accurately  reflected  in  the  applicant's 
budget. 

Reporting  Requirements 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
part  74,  subpart  J,  Monitoring  and 
Reporting  of  Program  Performance,  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
subpart  C  reporting  requirements  will 
apply.  Financial  reporting  will  be 
required  in  accordance  with  45  CFR  part 
74.  subpart  H,  with  the  exception  of 
State  and  local  governments,  to  which 
45  CFR  92.20  will  apply. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 
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(a)  A  copy  of  the  face  page  of  the 
application  (SF  5161). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  HIV  Demonstration  Program  for 
Children,  Adolescents,  and  Families  has 
been  determined  to  be  a  program  which 
is  subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  (Form  FHS 
5161-1  with  revised  face  sheet  HHS 
Form  424  and  with  Program  Narrative 
and  Checklist  approved  under  OMB 
0937-0189)  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  such 
a  review  system  and  will  provide  a 
single  point  of  contact  (SPOC)  in  the 
-States  for  review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  (See  part  148.  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements.) 

(The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  the  HIV 
Demonstration  Program  for  Children, 
Adolescents,  and  Families  is  93.153.) 

Dated:  December  16. 1993 
John  H.  Kdso.       " 
Acting  Administrator 
jFR  Doc.  94-1886  Filed  1-27-94;  8:45  ami 
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Public  Health  Service 

Participation  in  the  Great  American 
Workout 

AGENCY:  President's  Council  on  Physical 

Fitness  and  Sports  (PCPFS).  PHS. 

DHHS. 

ACTION:  Notice  of  opportunity  for 

participation. 

SUMMARY:  The  President's  Council  on 
Physical  Fitness  and  Sports  announces 
the  opportunity  for  an  events  planning 
organization  to  participate  with  the 
PCPFS  in  the  Great  American  Workout 
scheduled  for  May  2.  1994. 
DATES:  To  receive  consideration, 
requests  to  participate  must  be  received 
by  the  close  of  business  Feb.  18,  1994 
by  Matthew  Guidry,  Deputy  Executive 
Director  of  the  PCPFS  at  the  address 
below.  Requests  will  meet  the  deadline 
if  they  are  either  (1)  received  on  or 
before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  deadline 
date.  Private  metered  postmarks  will  not 
be  acceptable  as  proof  of  timely  mailing. 
Hand  delivered  requests  must  be 
received  by  5  p.m.  Feb.  18, 1994. 
Requests  that  are  received  after  the 
deadline  will  be  returned  to  the  sender. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Guidry,  Deputy  Executive 
Director,  President's  Council  on 
Physical  Fitness  and  Sports,  Suite  250, 
701  Pennsylvania  Avenue  NW., 
Washington,  DC  20004.  (202)  272-3424. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  President's  Council  on  Physical 
Fitness  and  Sports  promotes  and 
encourages  the  development  of  physical 
fitness  and  sports  programs  for  all 
Americans.  In  1990,  as  part  of  its 
agenda,  the  PCPFS  initiated  the  first 
Great  American  Workout  as  a  major 
event  to  focus  on  exercise.  A  second  and 
third  workout  were  held  in  1991  and 
1992  respectively.  The  south  lawn  of  the 
White  House  served  as  the  backdrop  for 
this  fitness  event  for  the  Nation.  The 
Great  American  Workout  for  this  year  is 
scheduled  to  take  place  on  May  2,  1994, 
pending  approval  from  the  White 
House. 

Requirements  of  Participation 

The  PCPFS  is  seeking  to  hold  this 
year's  Great  American  Workout  with  an 
events  planning  organization  which  has 
demonstrated  the  ability  and  experience 
to  coordinate  this  type  of  national  event. 
Under  the  guidance  of  the  PCPFS,  the 
organization  selected  as  events  planner 
will  be  responsible  for  the  following: 

(1)  Develop  a  publicity  campaign  for 
the  event,  including  the  printing  of 


official  brochures,  invitations  and 
tickets,  submitted  for  PCPFS' 
concurrence. 

(2)  Manage  hotel  and  transportation 
arrangements  for  special  invitees. 

(3)  Assist  in  the  planning  and 
logistical  efforts  needed  for  the  workout 
stations  for  the  activity  demonstrations. 

(4)  Plan  and  organize  the  overall 
activities  as  directed  by  the  PCPFS. 

(5)  Plan  and  organize  any  reception 
and  breakfast  arrangements  agreed  upon 
by  the  PCPFS. 

(6)  Provide  insurance  and  first  aid 
stations. 

(7)  Assist  with  obtaining  corporate 
sponsors  of  the  event. 

(8)  Under  the  direction  of  the  White 
House,  the  Department  of  Health  and 
Human  Ser\'ices  and  the  PCPFS,  work 
with  various  vendors  to  ensure 
provision  of  high  quality  servic-es  for  the 
event,  within  the  agreed-upon  time 
frames. 

Availability  of  Funds 

There  are  no  Federal  Funds  available 
for  the  Great  American  Workout.  It  will 
be  the  function  of  the  events  planning 
organization  to  assist  with  the  raising  of 
necessary  funds  for  the  event. 

Eligibility  for  Participation 

To  be  eligible,  an  entity  should  be:  (1) 
A  private,  events  planning  organization; 
and  (2)  and  organization  that  by  virtue 
of  its  nature  and  purpose  has  a 
legitimate  interest  in  physical  fitness 
and  sports. 

Content  of  Request  for  Participation 

Each  request  for  participation  as  the 
events  planning  organization  should 
contain:  (1)  a  description  of  the 
organization  and  its  capabilities;  (2)  a 
summary  of  the  manner  in  which  it 
would  carry  out  its  duties;  and  (3)  its 
plan  for  assisting  with  the  arranging  for 
the  funding  of  the  event. 

Evaluation  Criteria 

The  events  planning  organization  will 
be  selected  by  the  PCPFS,  following  a 
review  of  the  proposals,  based  on  the 
following  review  criteria: 

(1)  Organization's  qualifications  and 
capabilities  to  perform  duties  that  are 
required  for  events  of  this  nature;  and 

(2)  Adequacy  of  current  staff  to 
perform  all  required  duties. 

(3)  The  ability  of  the  organization  to 
arrange  for  the  funding  of  the  event. 

Other  Infonnation 

Prior  to  the  selection  of  the  events 
planning  organization,  the  PCPFS  staff 
will  meet  separately  with  those 
organizations  whose  written 
submissions  best  meet  the  evaluation 


4090 


Federal  Register  /  Vol.  59,  No.  19  /  Friday.  January  28,  1994  /  Notices 


criteria.  Since  it  is  anticipated  that  the 
Great  American  Workout  will  involve 
events  held  on  the  grounds  of  the  White 
House,  certain  restrictions  apply  to  the 
commercial  use  of  an  events  planning 
organization's  source  or  sources  of 
funding.  The  successful  organization 
will  be  required  to  enter  into  a 
memorandum  of  understanding  with  the 
Deprirtmcnt  of  Health  and  Human 
Services  setting  forth  the  details  of  the 
event.  In  addition,  agreements  with 
other  interested  parties  may  be  required. 
Participation  by  any  organization  or 
source  of  funding  may  in  no  way  be 
construed  as  an  endorsement  of  any 
commercial  product  by  the  PCPFS. 

Dated:  |anuary  24. 1994. 
Sandra  P.  Perlmutter, 

Executive  Director.  President's  Council  on 

Physical  Fitness  and  Sports. 

[FR  Doc.  94-1786  Filed  1-27-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-C3£0-N-«81 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
S«;retary  for  Community  Planning  and 
Development,  HLTD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTtVE  DATE:  January-  28. 1994. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  li.ne  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  Ln 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C).  HUT) 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  hon>eless.  Today's  Notice  is  for  the 


purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  2 1 . 1 994. 
farquie  M.  Lawing, 

Dt^puty  Assistnnt  Secretary  for  Economic 

Devehptr.ent. 

|FR  Doc.  94-1672  Filed  1-27-94;  8.45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissk>r>er 

pocket  No.  N-94-3703;  FR-3641-M-Otl 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTiON:  Notice. 

SUMMARY:  In  compliance  with  section 
202(c)  of  the  National  Housing  Act. 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
VVilliani  Heyman,  Director.  OfHce  of 
Lender  Activities  and  Land  Sales 
Registration.  451  Seventh  Street.  SW., 
Washington.  DC  20410,  telephone  (202) 
708-1824.  The  Teleconimunicalicns 
Device  for  the  Deaf  (TDD)  number  is 
(202)  708-4594.  (These  arc  not  toll-free 
nunibers). 

SUPPI.EMENTARV  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Pub.L.  101-235,  approved  December 
15, 1989)  requires  that  HUD  "publish  in 
the  Federal  Register  a  description  of 
and  the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  section  202(c)(5).  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  October  1, 1993 
through  December  31.  1993. 

1.  Certified  Mortgage  Bankers,  Inc., 
Coral  Gables,  Florida 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
claim  losses  in  connection  with  three 
improperly  originated  loans,  and 
payment  of  a  civil  money  penalty  in  the 
amount  of  $500  for  reporting  violations 


under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

Cause:  A  HUD  monitoring  review  that 
cited  tlxe  company  for  violations  of 
HUD-FHA  program  requirements  that 
included:  failure  to  comply  with  HUD- 
FHA  reporting  requirements  under  the 
Home  Mortgage  Disclosure  Ad  (HMDA); 
failure  to  verify  mortgagors'  source  of 
funds  used  for  downpayment  and/or 
closing  costs;  failure  to  properly  verify 
a  mortgagors  employment,  income  and 
property  occupancy;  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan. 

2.  Pioneer  Mortgage,  Inc.,  Haddon 
Heights,  New  Jersey 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnification  to  the  Department  for 
claim  losses  in  conneirtion  v.ith  three 
improperly  originated  loans,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
program  requirements  including:  failure 
to  implement  a  Quality  Control  Plan  in 
compliance  with  HUD-FHA 
requirements;  failure  to  verify  a 
mortgagor's  source  of  funds  used  for 
downpayment  and  closing  costs;  and 
failure  to  adequately  verify  mortj'Ogors' 
income. 

3.  American  Mortgage  Corp.,  S<;a?{lc, 
Washington 

Action:  Proposed  Settlement 
Agreement  that  includes 
indemnif»c;alion  to  the  Department  for 
claim  losses  in  connection  with  five 
improperly  originated  leans,  and 
corrective  action  to  assure  compliance 
with  HUD-FfL^  requirements. 

Cause:  A  HUD  monitoring  review-  that 
dis*:losed  violations  of  HUD-FHA 
program  requirements  that  included; 
failure  to  implement  a  Quality  Control 
Plan;  sharing  ofTice  space  and 
commingling  employees  with  another 
firm;  failure  to  verify-  the  source  of 
mortgagor  funds  u.sed  for  downpayment 
and  closing  costs;  permitting  a 
mortgagor  and  real  estate  agent  to 
handcarry  a  verification  of  employment 
and  verification  of  deposit;  failure  to 
properly  verify  monthly  effective 
income;  and  failure  to  ensure  that  f-3ce- 
to-face  interviews  are  conducted  with 
mortgagors  prior  to  submission  of  HUD- 
FHA  loan  applications  to  AMC's 
underwriter. 

4.  Gulf  Stales  Mortgage  Co.,  Atlanta, 
Georgia 

Action:  Proposed  Settlement 
Agreement  that  provides  for 
indemnification  to  the  Department  for 
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claim  losses  in  connection  with  ten 
improperly  originated  loans,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  violations  of 
HU13-FHA  program  requirements  that 
included:  overinsured  mortgages;  failure 
to  verify  mortg3gors'  source  and/or 
•   adequacy  of  funds  for  downpayment 
and/or  clo.sing  costs;  failure  to  conduct 
adequate  face-lo-face  inter\'iews  with 
mortgagors;  permitting  mortgagors  to 
handcarry  verifications  of  employment; 
and  failure  to  properly  complete  the 
Form  HUD  92900. 

5.  Mortgage  Resource  Center.  Inc., 
Greensboro,  North  Carolina 

Action:  Proposed  Settlement 
Agreement  tliat  includes  payment  of  a 
civil  money  penahy  in  the  amount  of 
?  1.000.  and  corrective  action  to  assure 
compliance  with  HUI>-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  violations  of 
HUD-FHA  requirements  that  included: 
failure  to  comply  with  the  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
implement  a  Quality  Control  Plan; 
charging  unallowable  fees  to 
mortgagors;  and  failure  to  maintain 
complete  loan  files. 

K.  Alcola  Mortgage  Corporation, 
Nnrthridge,  California 

Action:  Probation  and  proposed  civil 
money  penahy  in  the  amount  of  $1,500. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
comply  with  the  Department's 
requirements  for  office  facilities;  failure 
to  implement  en  adequate  Quality 
Control  Plan;  failure  to  comply  v/ith 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA):  and 
submitting  a  false  certification  to  HUD- 
FHA  concerning  the  location  of  the 
company's  office  facilities. 

7.  L.J.  Wright  Financial  Resource 
Company,  Phoenix,  Arizona 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 


8.  Mortgagees  Cited  for  Failure  To 
Comply  with  HUD-FHA  Reporting 
Requirements  Under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  and/ 
or  Maintain  an  Adequate  Quality 
Control  Plan. 

Action:  Letters  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $500. 

Cause:  HUD  monitoring  reviews  that 
disclosed  noncompliance  by  the 
following  mortgagees  with  the 
Department's  reporting  requirements 
under  HMDA  and/or  failure  to  comply 
with  HUD-FHA  requirements  for 
maintaining  a  Quality  Control  Plan. 

Mortgagees  issued  a  Letter  of 
Reprimand  with  a  proposed  civil  money 
penalty  for  failure  to  meet  HMDA 
reporting  requirements  and  to  maintain 
an  adequate  Quality  Control  Plan. 

All  Service  Mortgage  Corporation, 
Largo,  FL;  Cannon  Mortgage  Company. 
Tustin,  CA;  Karma  Mortgage,  Orange, 
CA;  Colorado  Mortgage  Professionals, 
Englewood,  CO;  Cypress  Mortgage,  Inc., 
Austin,  TX;  Franklin-Harris  Associates, 
Longniont,  CO;  and  Lincoln  Home 
Mortgage,  Inc..  Ro.selle.  IL. 

Mortgagees  issued  a  Letter  of 
Reprimand  wilh  a  proposed  civil  money 
penalty  for  failure  to  report  HMDA  data 
only. 

Affordable  Mortgage  Corporation, 
Wappinger  Falls.  NY;  and  Mission  Hills 
Mortgage  Corporation,  Santa  Ana,  CA. 

Dated:  January  19.  1994. 

Nicolas  P.  Reb;ijia.s, 

Assistant  Secretary- for  Housing — Federal 
Housing  Commissioner 

IFR  Doc.  94-1785  Filed  1-27-94;  8:45  am] 

BILUNG  COOC  42ia^7-P 

[Docket  No.  N-94-3707;  FR-3634-N-01] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  Change  in  Debenture 
Interest  Rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  six- 
month  period  beginning  January  1, 
1994.  is  5V4  percent.  The  interest  rate 
for  debentures  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 


on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  under 
these  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1. 1994,  is  6Vm  percent. 

FOR  FIjSVhER  information  CONTACT: 
Fred  E.  McLaughlin,  Financial  Services 
Division.  Department  of  Housing  and 
Urban  Development.  470  L'Enfant  Plaza 
East,  room  3119.  Washington.  DC  20024. 
Telephone  (202)  755-7450.  or  TDD 
(202)  708-4594  for  hearing-  or  speech- 
impaired  callers.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479,  2d7.259(e)(6). 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasur)-,  in  an  amount 
not  in  excess  of  the  interest  rate 
determined  b>  the  Secretary  of  the 
Trejsury  pursuant  to  a  formula  set  out 
in  the  statute. 

The  Secretary  of  the  Treasury-  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224.  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  Januar>'  1,  1994,  is  6Vh 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  GVh 
percent  for  the  six-month  period 
beginning  January  1, 1994.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  six  months  of  1994. 
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For  convenience  of  reference,  KUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1, 1980: 


Eflective 

interest 

On  or  after 

Prior  to 

rate 

9'/ij  -. 

Jaa  1,  1980  .... 

JWy  1. 

1980. 

9%  

Ju»y  1.  1980  .... 

Jaa  1, 

1981. 

11%  

Jaa  1, 1S81  .... 

Julyl. 

1981. 

12'•^ 

July  1,  1981  .... 

Jan.  1 

1982. 

12%  

Jan.  1.  1982  .... 

Jan.  1 

1983. 

10V4 

Jan.  1,  1983  .... 

Juty1, 

1983. 

1(«fc  

Juty  1,  1983  ..„ 

Jaal 

1984. 

11 'A  

Ja«.  1.  1984  „.. 

Jitfy  1. 

1984. 

13»/ii  

J«#y  1.  1984  .... 

Jan.  1 

1985. 

11%  .__.. 

Jan.  1. 1985  .... 

Juty  1. 

1985. 

11 'A  

JuJy  1.1985  .... 

Jaa  1 

1986. 

lO'/i  

Jan.  1,  1986  .... 

July  1, 

1986. 

8%  

Juty  1.  1986  .... 

Jan.  1 

1987. 

8  . 

Jan.  1. 1987  .... 

Julyl, 

1987. 

9  _... 

Juty  1, 1987  .._ 

Jaa  1 

1988. 

9'/fc  

Jaa  1,  1988  .... 

July  1, 

1988. 

9%  

July  1,  1988  .... 

Jaa  1 

1989. 

9'A  

Jaa  1.  1939  .... 

July  1, 

1989. 

9  _.... 

July  1,1989  .... 

Jan.  1 

1990. 

8'^  

Jan.  1.  1990  .... 

Julyl, 

1990. 

9  

JoJy  1,  1990  .... 

Jan.  1 

1991. 

8%  

Jaa  1.  1991  .... 

Julyl, 

1991. 

8'/fe  „ 

Jo»y  1,  1991  .... 

Jaa  1 

1992. 

8  

Jaa  1,  1992  .... 

Julyl, 

1992. 

8  _.. 

July  1. 1992  _.. 

Jaa  1 

1993. 

7%  

Jaa  1,  1993.... 

Mi  1, 

1993. 

7  _.. 

July  1. 1993  .... 

Jaa  1 

1994. 

65-8  

Jaa  1,  1994  .... 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rale  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year.  Section  221(g)(4)  is  implemented 
in  the  HUD  regulations  at  24  CFR   . 
221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(gj(4)  during  the  six  month 
period  beginning  January  1, 1994,  is  S'A 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  July  1994. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HLT)'s  environmental  clearance 
prwjedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 


(Sees.  211,  221.  224,  National  Housing  Act. 
12  U.S.Q  171Sb.  17151, 1715o;  sec.  7(d), 
Department  of  HUD  Act.  42  DSC  3535(d)). 

Dated:  January  14. 1994. 
Nicolas  P.  Retsinas, 

Assista  nt  Secretary  for  Housing — Federal 
Housing  Commissioner. 

|FR  Doc.  94-1782  Filed  1-27-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-930-4320-01] 

Notice  To  Cancel  Intent  To  Amend  ttie 
Dillon  Management  Framework  Plan; 
Butte  Oistrk:!  Office;  Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  to  cancel  intent  to  amend 

the  Dillon  MFP. 

SUMMARY:  The  Butte  District  issued  a 
Federal  Register  notice  on  November 
29,  1993,  announcing  a  Notice  of  Intent 
to  Amend  the  Dillon  Management 
Framework  Plan  (MFP).  The  Butte 
District  is  canceling  the  intent  to  amend 
the  Dillon  MFP.  The  decision  to  use 
only  aerial  shooting  of  predators  in  this 
area  will  continue  to  be  in  effect  until 
it  is  reviewed  on  an  ecosystem 
management  basis  during  the 
preparation  of  the  Dillon  Resource 
Management  Plan  (RMP)  scheduled  to 
begin  October  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Brooks,  Project  Lead,  Montana 
Slate  O.ffice,  P.O.  Box  36800,  Billings. 
Montana  59107;  or  contact  by  phone  at 
(406) 255-2929. 

SUPPLEMENTARY  INFORMATION:  In  the 

Dillon  MFP.  it  was  decided  that 
selective  aerial  predator  control  be  the 
only  means  by  which  predatory 
animals,  other  than  wolves  be  removed 
from  the  BLM  land  between  the  town  of  ■ 
Lima  and  Bloody  Dick  Creek.  The 
rationale  was  that  the  most  positive 
indication  of  gray  wolf  occupancy 
recorded  at  that  time  had  been 
documented  in  the  Lemhi  Pass  area. 
Since  then,  however,  the  United  States 
Fish  and  Wildlife  Ser\ic9  has  better 
defined  occupied  wolf  habitat  in 
Montana.  The  area  between  Lima  and 
Blocd  Dirk  Creek  is  not  consideied 
o<xupied  wolf  habitat  at  this  time.  The 
propospd  Dillon  MFP  Amendment 
would  have  allowed  for  Lntegratod  Pest 
Management  in  the  described  area, 
where  predator  control  was  limited  to 
aerial  shooting  of  predators.  However, 
due  to  the  preparation  of  an  RMP  in  the 
Dillon  Resource  Area  beginning  in  1997. 


the  Butte  District  has  decided  to  cancel 
their  intent  to  amend  the  Dillon  MFP 
and  review  the  decision  on  an 
ecosystem-wide  basis  as  part  of  the 
Dillon  RMP. 

Dated:  January  20, 1994. 
Robert  H.  Lawton. 

State  Director. 

[PR  Doc.  94-1845  Filed  1-27-94;  8:45  ami 

BILUNG  CODE  4910-ON-M 

[WY-020-41-6700;  WrM113059] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

January  14. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW113059  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYVV113059  effective  October  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mary  |o  Rugwell, 

Acting  Supervisory  Land  Law  Examiner. 
(PR  Doc  94-1835  Piled  1-27-94;  8.45  ami 

BtLUMO  COOC  4310-22-M 


[WY-020-41-6700;  WY92164] 

Proposed  Reinstatement  of  Tenninated 
Oil  and  Gas  Lease 

January  14. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYAV92164  for  lands  in  Campbell 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
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fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice,  the  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVYW92164  effective  June  1. 1993. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mary  |o  Rugwell. 

Acting  Supervisory  Land  Law  Examiner. 
IFR  Doc.  94-1836  Filed  1-27-94;  8;45  am) 

BILUNG  CODE  4310-22-M 


[WY-e20-41-6700;  WYW96173] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

lanuary  14.  1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  {b)(l),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
VVY\V96173  for  lands  in  Campbell 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  fix»m  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW96173  effective  June  1,  1993, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mary  )o  Rugwell. 

Acting  Supervisory  Land  Law  Examiner. 
(FR  Doc.  94-1837  Filed  1-27-94;  8:45  ami 

BILUNG  COOe  4310-22-M 


PD-010-0^-4210-04;  IDI-2879q 

Notice  Of  Availability;  Amendnient  of 
the  Cascade  Resource  Management 
Plan  (RMPyNotice  of  Realty  Action 
(NORA);  Sale  of  Two  Parcels  and 
Exchange  of  Public  Lands  in  Canyon, 
Gem  and  Ada  Counties,  Idaho 

AGENCY:  Bureau  of  Land  Management — 
Interior. 

SUMMARY:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  1610.5-2),  notice  is 
hereby  given  that  the  BLM  is  proposing 
to  amend  the  Cascade  RMP  to  allow  for 
transfer  of  certain  public  lands  to  Gem 
and  Canyon  Counties  via  sale  and 
transfer  of  certain  public  lands  in  Ada 
County  to  a  private  party  via  exchange. 
The  following  described  lands  have 
been  examined  and  through  the  public 
supported  land  use  planning  process 
have  been  determined  to  be  suitable  for 
disposal  by  direct  sale  pursuant  to 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(43  U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

1.  IDI-2879&— Sale  to  Gem  County: 

Boise  Meridian,  Idaho 

T.  6  N..  R.  1  W.. 
Section  27;  WVzSW'A. 
Section  28;  EV^SE'/.. 
Containing  160  acres  more  or  less. 

2.  rDI-29240,  Sale  to  Canyon  County: 
Boise  Meridian,  Idaho 

T.  2  N.,  R.  3  W.. 

Section  21;  WV2SWV4NEV«.  W«/iWV2SEV4. 

SV2SE'/.SWV4. 
Containing  80  acres  more  or  less. 

The  following  described  lands  have 
been  examined  and  through  the  public 
supported  land  use  planning  process 
have  been  determined  to  be  suitable  for 
transfer  by  land  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(43  U.S.C.  1713). 

3.  IDI-29143.  Private  Exchange  to  W. 
P.  Still  well  Sr.  Estate: 

Non-Federal  lands  to  be  acquired  are 
described  as: 

Boise  Meridian.  Idaho 

T.  5N..R.  lE.B.M.  Idaho 
Section  14;  SViNWV*,  NWV«SWV4. 
Section  23;  S'/^S'/i. 
Containing  280  acres  more  or  less. 

Public  lands  to  be  transferred  are 
described  as: 

Boise  Meridian,  Idaho 

T.  5  N..  R.  1  E..  B.M..  Idaho 
Section  20;  Lot  1.  E'/iSE'/i. 


Section  21 ;  ^4WV4^fW V4.  S'/jNW'/., 

NWV«SWV4.  S'/^SEV4. 
Containing  357.81  acres  more  or  less. 

Administrative  access  across 
Stillwell's  private  lands  would  also  be 
acquired. 

The  purpose  of  the  land  sales  is  to 
provide  Gem  County  with  a  new 
sanitary  landfill  site  and  Canyon  County 
witli  lands  necessary  to  meet  new 
standards  for  their  existing  landfill. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  which 
contain  important  populations  of 
Allium  aaseae  (Aase's  onion),  a  Cl 
Candidate  species  to  prevent  possible 
listing  of  the  species  under  the 
Endangered  Species  Act.  The  subject 
lands  were  previously  identified  for 
acquisition  in  the  plan  amendment 
designating  ACECs  for  protection  of 
Aase's  onion  and  determining  the 
management  prescriptions  under  which 
the  lands  are  to  be  managed.  The  subject 
lands  will  be  added  to  the  designated 
ACEC  and  will  be  managed  with  the 
same  restrictions  as  the  other  public 
lands  within  the  ACEC  to  protect  the 
critical  habitat. 

The  value  of  the  lands  to  be 
exchanged  will  be  approximately  equal; 
some  of  the  above-described  public 
lands  may  not  be  included  and  some  of 
the  private  lands  may  not  be  acquired  in 
order  to  equalize  values  and  protect 
resource  values. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Bureau  of  Land 
Management,  Boise  District,  3948 
Development  Avenue.  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fend,  Cascade  Resource  Area  Manager. 
Bureau  of  Land  Management,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  (208)  384-3352  or  384-3300. 
PLANNING  PROTESTS:  Any  party  that 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  Director 
(760),  Bureau  of  Land  Management, 
1800  "C"  Street.  NW..  Washington.  DC 
20240,  within  30  days  of  publication  of 
this  notice. 

SALE  AND  LAND  EXCHANGE  COMMENTS:  For 
a  period  of  45  days  from  the  publication 
of  this  notice,  interested  parties  may 
submit  comments  regarding  the  sales  or 
land  exchange  to  the  District  M.mager, 
Bureau  of  Land  Management,  3948 
Development  Ave..  Boise.  ID  83705. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  planning  protests  or  objections 
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regarding  the  land  exchange,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior  and  the  planning  amendment 
will  be  in  effect. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  any  lands  described  above 
which  are  not  already  segregated  will  be 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  except  the  sale  and  exchange 
provisions  of  FLPMA.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  270  days  for  sales  and  2  years  for 
exchange^  from  the  date  of  publication, 
whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

EXCEPTING  AND  RESERVING  TO  THE  UNITED 
STATES:  1.  A  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States.  Act  of 
August  30. 1890  (43  U.S.C.  945).  Sales 
IDI-29240  and  IDI-28798: 

2.  All  oil.  gas,  and  geothermal 
resources  thereon  together  with  the  right 
to  prospect  for,  mine,  and  remove  the 
minerals. 

SUBJECT  TO:  Sale  IDI-29240  to  Canyon 
County  shall  also  include: 

3.  Those  rights  for  a  communication 
site,  access  road  and  powerline  granted 
to  Radio  Paging  Service,  its  successors 
or  assigns  by  Right-of-Way  IDI-23106. 
under  the  Act  of  October  21, 1976  (90 
Stat.  2776;  43  U.S.C.  1761).  Private 
Exchange  IDI-291 45: 

4.  The  following  rights-of-way  of 
record:  IDI-20004  granted  to  Merle  and 
Jean  Long  for  a  road  and  IDI-20976 
granted  to  U.S.  West  Communications 
for  a  buried  telephone  line,  both  under 
the  Act  of  October  21.  1976  (90  Stat. 
2776;  43  U.S.C.  1761);  and  IDI-20038 
asserted  by  the  Ada  County  Highway 
District  under  Revised  Statute  2477  (43 
U.S.C.  932). 

Continued  use  of  the  land  by  valid 
right-of-way  holders  or  their  successors 
or  assigns  is  proper  subject  to  the  terms 
and  condition  of  the  grant. 
Administrative  responsibility 
previously  held  by  the  United  States 
will  be  assumed  by  the  patentee. 

Dated:  January  20, 1994. 
Barry  C.  Gushing, 

District  Manager. 

(FR  Doc.  94-1686  Filed  1-27-94;  845  am) 

BILUNO  COOC  4310-GG-M 


PD-030-04-4056-05;  IDI-29906] 

Realty  Action;  Exchange  of  Public 
Lands  in  Jefterson  County,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action;  exchange 
of  public  lands  in  Jefferson  County, 
Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  208  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1716: 

Boise  Meridian.  Idaho 

T.  5N..R.  39E., 

Sec  19,  lots  23  and  24; 

Sec.  20,  lots  13  and  19. 

The  area  described  contains  36.90  acres  in 
Jefferson  Ck)unty. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Gary  H.  Rhodes: 

Boise  Meridian,  Idaho 

T.  5N..  R.  39  E., 

Sec.  18,  lot  5. 

The  area  described  contains  32.33  acres  in 
Madison  County. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  lands 
laws.  As  provided  by  the  regulation  of 
43  CFR  2201.1(b),  any  subsequently 
tendered  application,  allowance  of 
which  is  discretionary,  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  The  segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
patent  or  in  two  years,  whichever  occurs 
first. 

ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Idaho  F.tUs  District  Office. 
940  Lincoh)  koad,  Idaho  Falls,  Idaho 
83401. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  land  exchange  is  to  allow 
BLM  to  acquire  riparian  land  which  is 
in  good  condition  and  identified  as 
prime  bald  eagle  habitat.  The  public 
land  selected  by  the  proponent  would 
enhance  his  livestock  operation  and  is 
currently  difficult  for  BLM  to  manage 
because  of  the  land  pattern.  The 
exchange  is  consistent  with  the  Bureau 
of  Land  Management  land  use  plans, 
and  the  public  interest  will  be  well 
served  by  making  this  exchange.  The 
exchange  will  include  surface  and 
mineral  estates. 


The  federal  and  non-federal  lands 
were  appraised  at  equal  fair  market 
value. 

The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way  easement,  permit  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30,  1890  (43  U.S.C.  945). 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  final  determination  of  the 
Department  of  the  Interior. 

Dated:  January  12. 1994. 
Richard  G.  Murua. 
Acting  District  Manager. 
|FR  Doc.  94-1840  Filed  1-27-94;  8  45  am] 
WLUNG  CODE  431»-GO-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[OR-035-0O-4333-02;  GP04-053] 

Wallowa/Grade  Ronde  River 
Management  Plan;  Vale  District,  Baker 
Resource  Area,  Umatilla  and  Wallowa- 
Whitman  National  Forest,  and  Union 
and  Wallowa  Counties,  OR,  and  Asotin 
County,  WA 

AGENCY:  Bureau  of  Land  Management, 
USDI,  and  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  On  December  13, 15,  and  15. 
Umatilla  Deputy  Forest  Supervisor.  John 
P.  Kline,  Wallowa-Whitman  Forest 
Supervisor.  R.M.  Richmond,  and  Baker 
Resource  Acting  Area  Manager,  Dorothy 
Mason,  respectively,  made  a  joint 
decision  to  amend  the  Land  and 
Resource  Management  Plans  (Forest 
Plans)  for  the  Umatilla  and  Wallowa- 
Whitman  National  Forests  and  append 
the  Bureau  of  Land  Management,  Baker 
Resource  Area  Management  Plan,  to 
include  the  Wallowa/Grande  Ronde 
River  Management  Plan  (including  the 
Grande  Ronde  Wild  and  Scenic  River). 

This  plan  identifies  use  levels,  facilit> 
development  levels,  resource  protection 
measures,  and  set  the  general 
management  direction  for  managing  the 
Wallowa/Grande  Ronde  River, 
including  the  designated  Grande  Ronde 
Wild  and  Scenic  segment.  This 
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amendment  is  necessary  to  implement 
the  Omnibus  Oregon  Wild  and  Scenic 
Rivers  Act  which  required  the  Forest 
Service  and  Bureau  of  Land 
Management  to  develop  a  management 
plan  for  the  Grande  Ronde  River. 
Interim  direction  was  identified  in  the 
Forest  Plans  and  Resource  Management 
Plan. 

The  environmental  assessment 
documents  the  analysis  of  alternatives 
for  managing  the  Grande  Ronde  Wild 
Scenic  River  in  accordance  with  the 
Omnibus  Oregon  Wild  and  Scenic 
Rivers  Act. 

For  the  Umatilla  and  Wallwoa- 
Whitman  National  Forest,  this  decision 
is  subject  to  appeal  piu-suant  to  Forest 
Service  regulations  36  CFR  part  217. 
The  45  day  appeal  period  begins 
February  1, 1994  and  ends  March  17, 
1994.  Notices  of  Appeals  must  meet  the 
requirements  of  36  CFR  217.9. 

For  the  Bureau  of  Land  Management, 
this  decision  is  subject  to  protest 
pursuant  to  bureau  of  Land  Management 
regulations  43  CFR  part  4.  The  45  day 
protest  period  begins  February  1,  1994 
and  ends  March  17, 1994.  Notices  of 
Protest  must  meet  the  requirement  of  43 
CFR  4.21. 

The  final  corridor  boundary  of  the 
designated  segment  of  the  Grande 
Ronde  River  lies  entirely  with  the 
general  legal  description  below: 

Beginning  at  Rondowa,  Oregon 
Willamette  Meridian 
T.3N.,  R.40E.. 

Portions  of  Sections:  23. 14, 11, 12, 1. 
T.4N..  R.40E., 

Portions  of  Section:  36. 
T.4N..  R.41E., 

Portions  of  Section:  31. 
T.4N..  R.40E., 

Portions  of  Section:  5. 
T.4N.,  R.41E.. 

Portions  of  Section:  30 
T.4N.,  R.40E. 

Portions  of  Section:  24. 
T.4N..R.41E., 

Portions  of  Section:  19. 
T.4N.,  R.40E.. 

Portions  of  Section:  13 
T.4N..  R41E., 

Portions  of  Section:  18. 
T.4N.,  R.40E., 

Portions  of  Section:  12. 
T.4N.,  R.41E.. 

Portions  of  Sections:  7, 6,  5. 
T.5N..  R.41E.. 

Portions  of  Sections:  32,  33, 28, 27, 34, 35, 
26.  38,  25. 
T.4N.,  R.41E.. 

Portions  of  Section:  1. 
T.4N..  R42E., 

Portions  of  Section:  6. 
T.5N.,  R.42E.. 

Portions  of  Sections:  31. 32, 29, 28. 33. 27, 
22,  23.  26. 24. 
T.5N.,  R.43B.. 


Portions  of  Sections:  19, 18,  20. 17. 16. 8, 
9,4,3. 
T.6N..  R.43E.. 
Portions  of  Sections:  34,  27,  35,  26,  25,  23, 
24.13. 
Ending  at  the  Oregon/Washington  stateline. 

A  More  detailed  legal  description  is 
available  upon  request. 

The  environmental  assessment  for  the 
Wallowa/Grande  Ronde  River 
Management  Plan,  including  the  Grande 
Ronde  Wild  and  Scenic  River  segment, 
is  available  for  the  public  review  at  the 
Wallowa-Whitman  National  Forest 
Supervisor's  OHice  in  Baker  City, 
Oregon,  or  the  Bureau  of  Land 
Management.  Baker  Resource  Area 
Office  in  Baker  City,  Oregon. 
EFFECTIVE  DATE:  Implementation  of  this 
decision  will  occur  no  earlier  than  the 
end  of  the  appeal/protest  period 
identified  above  (February  1  through 
March  17, 1994). 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  contact  Marty 
Gardner,  Wallowa-Whitman  National 
Forest,  P.O.  Box  907,  Baker  City,  Oregon 
97814  or  phone (503) 523-6391,  or 
Gerry  Meyer,  Bureau  of  Land 
Management,  Baker  Resource  Area,  P.O. 
Box  987,  Baker  City,  Oregon  97814  or 
phone  (503) 523-6391. 

Dated:  January  13, 1994. 

John  P.  Kline, 

Deputy  Forest  Supervisor.  Umatilla  National 
Forest. 

Dated:  January  18, 1994. 
R.M.  Richmond, 

Forest  Supervisor,  Wallowa-Whitman 
National  Forest. 

Dated:  January  18, 1994. 
Dorothy  Mason. 

Acting  Area  Manager,  Bureau  of  Land 

Management,  Baker  Resource  Area. 

(FR  Doc.  94-1843  Filed  1-27-94;  8:45  ami 

BILUNO  CODC  431»-33-M 


[AZ-e42-(»-4730-02] 

Arizona;  Filing  of  Plats  of  Survey 

January  18. 1994. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  file^p 
the  Arizona  State  Office,  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  supplemental  plat  showing  new  lot 
6,  section  8,  Township  23  South,  Range 
24  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  October  1, 1993. 
and  was  ofBcially  filed  October  6. 1993. 

A  supplemental  plat,  in  2  sheets, 
showing  amended  Jottings  in  secticm  35, 
Township  3  South.  Range  29  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  November  10. 1993,  and  was 
officially  filed  November  18. 1993. 


These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Safford  District  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fifth 
Standard  Parallel  North  (south 
boundary),  the  west  boundary,  a  portion 
of  the  north  boundary,  and  a  portion  of 
the  subdivisional  lines,  in  Township  21 
North,  Range  30  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
October  5, 1993,  and  was  officially  filed 
October  14. 1993. 

A  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the  Fifth 
Standard  Parallel  North  (south 
boundary)  through  Township  21  North, 
Range  31  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
October  5. 1993.  and  was  officially  filed 
October  14, 1993. 

These  plats  were  prepared  at  the 
request  of  the  Navajo  and  Hopi  Indian 
Relocation  Commission. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines,  and  a  portion  of  Mineral  Survey 
Nos.  3847  and  3985;  and  the 
subdivision  and  a  metes-and-bounds 
survey  in  section  4,  Township  21  North, 
Range  21  West,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
November  8, 1993,  and  was  officially 
filed  November  8, 1993. 

This  plat  was  prepared  at  the  request 
of  the  Regional  Director,  National  Park 
Service,  Western  Region. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  in  Towship  29 
North.  Range  6  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
December  20, 1993.  and  was  officially 
filed  December  29. 1993. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  in  Township  30 
North,  Range  6  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
December  20, 1993.  and  was  officially 
filed  December  29, 1993. 

These  plats  were  prepared  at  the 
request  of  the  United  States  Forest 
Service,  Kaibab  National  Forest. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
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P.O.  Box  16563.  Phoenix,  Arizona 

85011. 

James.  P.  Kelley, 

Chief  Cadastral  Surveyor  of  Arizona. 

|FR  Doc  94-1841  Filed  1-27-94;  8:45  am) 

BILUNO  COM  4310-3»4I 

[Nl«-O€0-04-4760-O1-(605);  NMNM  92089] 

Proposed  Witfidrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice — withdrawal 

application. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw  24.780.65 
acres  of  National  Forest  System  land  for 
protection  of  the  Guadalupe  Escarpment 
Wilderness  Study  Area.  This  notice 
closes  the  land  for  up  to  two  (2)  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  other  uses  which 
may  by  law  be  made  of  National  Forest 
System  land. 

DATES:  Comments  and  requests  for 
meetings  should  be  received  on  or 
before  April  28. 1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director  (92313),  BLM, 
P.O.  Box  27115.  Santa  Fe,  New  Mexico 
87502-7115. 

SUPPLEMENTARY  INFORMATION:  On 
November  17,  1993,  the  United  States 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

New  Mejuco  Principal  Meridian 

Lincoln  National  Forest 

T.  25  S..  R.  22  E.. 
Sec.  13,  ALL; 
Sec  14  SEv«; 
Sec  22.  SEV*; 

Sec  26.  ALL; 

Sec  27.  ALL; 

Sec  28,  E'/i,  E'/iiW'/2; 

Sec  29,  W'/iSE'/.; 

Sec.  31,  E'/iEVz.  WVzSW'A; 

oCC.  o^f  AL>l«t 

Sec  33,  ALL; 

T.  26  S..  R  21  E.. 

Sec  2.  E'/i.  SWA; 
Sec.  10.  E'-iE'/^: 
Sec  11,  ALL; 
Sec.  12,  ALL; 
Sec  13.  ALL; 


Sec.  14.  ALL; 
Sec  15.  ALL; 
Sec.  16.  S'/t; 
Sec  20.  SE'A; 
Sec.  21.  ALL; 
Sec  22.  ALL; 

Sec  24,  ALL; 
Sec  25,  ALL; 
Sec  26,  ALL; 
Sec.  27,  ALL; 
Sec  28,  ALL; 
Sec  29,  E'/i; 

Sec  32.  N'/iNEV«,  Lots  1,  2; 
Sec  33,  N'/iNV2.  Lots  1,  2.  3.  4; 
Sec  34,  N'/2NV2.  Lots  1,  2,  3,  4; 
Sec.  35,  N'/zNV2.  Lots  1,  2,  3,  4; 
Sec.  36,  N'/^N'/2,  Lots  1.  2.  3.  4; 
T.  26  S.,  R.  22  E., 
Sec.  3.  ALL; 

Sec  5,  ALL; 

Sec  6.  E'/i.  E'/iWVz.  Lots  1,  2,  3,  4; 
Sec.  7.  E'^.  EV2WV2.  Lots  1,2,3,  4; 
Sec.  8.  ALL; 
Sec.  9.  ALL; 
Sec  10,  ALL; 
Sec.  15,  ALL; 
Sec  16,  ALL; 
Sec  17,  ALL; 

Sec.  18,  E'/i,  E'/zVVV2,  Lots  1.  2.  3,  4. 
The  area  described  contains  approximately 
24,780.65  acres  in  Eddy  county. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  coiuiection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  piupose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accor^nce  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  (two)  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  any  land  uses,  except  location  under 
the  mining  laws,  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 


Dated:  January  19. 1994. 
Leslie  M.  Cone, 

District  Marxager. 

(FR  Doc.  94-1846  Filed  1-27-94;  8:45  am| 

BILUNO  COOE  4310-FB-M 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Ninth  Regular  Meeting; 
Thirty-First  Meeting  of  the  Standing 
Committee;  Public  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  publishes  the  time  and 
place  for  the  ninth  regular  meeting  of 
the  Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  and  announces  a  public 
meeting  to  discuss  the  upcoming  thirty- 
first  meeting  of  the  CITES  Standing 
Committee  and  agenda  items  for  the 
upcoming  meeting  of  the  Conference  of 
the  Parties. 

DATES:  The  public  meeting  will  be  held 
on  February  22, 1994  from  2-4  p.m.  The 
Service  will  consider  information  and 
comments  from  the  public  concerning 
items  of  concern  to  the  ninth  meeting  of 
the  Conference  of  the  Parties  received 
by  March  1, 1994  (except  for  items 
relating  to  listing  of  species  in  the 
Appendices). 

ADDRESSES:  The  public  meeting  will  be 
held  in  Conference  Room  200  of  the 
Fish  and  Wildlife  Service  building,  4401 
N.  Fairfax  Ehive,  Arlington,  VA. 
Comments  on  the  provisional  agenda 
should  be  sent  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  c/o  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  room  432,  Arlington,  VA  22203. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,TIAS  8249,  hereinafter 
referred  to  as  CITES,  is  an  international 
treaty  designed  to  control  and  regulate 
international  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  with  extinction,  and  are 
listed  in  Appendices  to  the  Convention 
(and  are  available  from  the  Office  of 
Management  Authority  at  the  address, 
above).  Currently,  120  countries, 
including  the  United  States,  are  CITES 
Parties.  CITES  calls  for  biennial 
meetings  of  the  Conference  of  the 
Parties  (COP)  which  review  its 
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implementation,  make  provisions 
enabling  the  CTTES  Secretariat  in 
Switzerland  to  can7  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  D,  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  the 
Convention. 

This  is  the  second  in  a  series  of 
notices  which,  together  with  public 
meetings,  provide  the  public  with  an 
opportunity  to  participate  in  the 
development  of  the  United  States 
negotiating  positions  for  the  ninth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COP9).  The  first 
Federal  Register  notice  was  published 
on  November  18, 1993  (58  FR  60873) 
which  detailed  possible  changes  in  the 
criteria  for  listing  species  on  the  CITES 
apj>endices  and  requested  comments 
from  the  public  on  aspects  of  these 
changes  which  should  be  considered  by 
the  U.S.  The  Service's  regulations 
governing  this  public  process  are  found 
in  Title  50  of  the  Code  of  Federal 
Regulations  §§  23.31-23.39. 

Notice  of  the  Ninth  Regular  Meeting  of 
the  Conference  of  the  Parties 

The  Service  hereby  notifies  the  public 
of  the  convening  of  the  ninth  meeting  of 
the  Conference  of  the  Parties  (COP9)  to 
be  held  in  Fort  Lauderdale,  Florida, 
U.S.A.  from  November  7-18, 1994. 

Provisional  Agenda  for  C0P9 

The  Service  will  participate  in  the 
31st  meeting  of  the  CITES  Standing 
Committee,  and  by  this  notice  calls  for 
a  public  meeting  to  discuss  the  agenda 
for  this  meeting  and  items  of  concern  for 
C0P9.  A  copy  of  the  agenda  for  the 
Standing  Committee  meeting,  scheduled 
for  Mardi  21-25, 1994,  is  available  from 
the  Office  of  Management  Authority  (see 
ADDRESSES,  above).  While  it  has  not  yet 
received  formal  notice  of  the  provisional 
agenda  for  COP9,  the  Service  expects 
the  issues  noted  below  to  be  on  the 
agenda,  which  will  likely  follow  the 
sample  format  outlined  below.  A  brief 
discussion  follows  of  those  agenda 
items  that  may  not  be  self-evident  to  the 
public: 

I.  Opening  ceremony  by  the  Authorities 

of  the  United  States 

II.  Welcoming  addresses 

III.  Adoption  of  the  Rules  of  Procedure 
rv.  Election  of  Chair  and  Vice-Chair  of 

the  meeting  and  of  Chair  of 
Committees  I  and  II 

V.  Adoption  of  the  Agenda  and  Working 

Programme 

VI.  Establishment  of  the  Credentials 

Committee  and  Committees  I  and  II 

VII.  Report  of  the  Credentials  Committee 
Vin.  Admission  of  observers 


IX.  Matters  related  to  the  Standing 

Committee 

1.  Report  by  the  Chair 

2.  Election  of  new  members  and 
alternate  regional  members:  The 
Standing  Committee  is  the 
governing  body  of  CITES  between 
meetings  of  the  COP.  It  is  composed 
of  representatives  of  North  America 
(currently  Canada),  South  and 
Central  America  and  the  Caribbean 
(Trinidad  and  Tobago),  Asia 
(Thailand),  Oceania  (New  Zealand), 
Africa  (Senegal)  and  Europe 
(Sweden),  along  with  the 
Depositary  Goverrunent 
(Switzerland),  the  host  of  the  last 
COP  (Japan),  and  the  host  of  the 
next  COP  (the  United  States).  The 
United  States  will  attend  the  next 
Standing  Committee  in  its  capacity 
as  host  government  for  the  next 
CITES  COP. 

X.  Report  of  the  Secretariat 

XI.  Financing  and  budgeting  of  the 

Secretariat  and  of  meetings  of  the 
Conference  of  the  Parties 

1.  Financial  report  for  1992-1993- 
1994 

2.  Anticipated  expenditures  for  1995 

3.  Budget  for  1995-1997  and  Medium 
Term  Plan  for  1995-2000 

4.  External  funding 

Xn.  Committee  reports  and 
recommendations 

1.  Animals  Committee 

2.  Plants  Committee 

3.  Identification  Manual  Committee 

4.  Nomenclature  Committee 

XIII.  Interpretation  and  implementation 
of  the  Convention 
It  is  expected  that  resolutions  will  be 
submitted  by  one  or  more  Parties 
dealing  with  many  of  these  agenda 
items.  Resolutions  can  only  be 
submitted  by  Parties,  and  must  be 
submitted  to  the  Secretariat  by  June  10. 
1994.  With  this  notice,  the  United  States 
begins  the  process  of  receiving  input 
from  the  public  on  possible  resolutions 
the  United  States  may  submit. 

1.  Report  on  national  reports  under 
Article  VIII,  paragraph  7,  of  the 
Convention: 

Each  Party  is  required  by  the 
Convention  to  submit  an  annual  report 
containing  a  summary  of  the  permits  it 
has  granted,  and  the  typ)es  and  numbers 
of  specimens  of  species  in  the  CITES 
Appendices  that  it  has  imported  and 
exported.  The  U.S.  CITES  Annual 
reports  are  available  from  the  Office  of 
Management  Authority  (see  ADDRESSES, 
above). 

2.  Review  of  alleged  infractions: 
The  Secretariat  prepares  an 

Infractions  Report  for  each  meeting  of 
the  Conference  of  the  Parties,  which 


details  instances  that  species  listed  in 
the  Appendices  are  being  adversely 
affected  by  trade  or  the  Convention  is 
not  being  effectively  implemented,  or 
actions  by  Party  countries  that 
undermine  the  effectiveness  of  the 
Convention.  The  COPS  Infractions 
Report  highlighted  those  cases  of  the 
most  serious  infractions,  in  order  to 
focus  the  attention  of  the  Parties;  the 
COP9  Infractions  Report  is  expected  to 
do  the  same.  A  future  Federal  Register 
notice  will  notify  the  public  of  the 
availability  of  the  Infractions  Report. 

3.  Exports  of  leopard  hunting  trophies 
and  skins:  This  refers  to  the  importation 
of  leopard  skins,  including  hunting 
trophies,  under  a  quota  system 
approved  by  the  Conference  of  the 
Parties. 

4.  Trade  in  specimens  of  species 
transferred  to  Appendix  II  subject  to 
annual  export  quotas:  This  refers  to 
species  of  crocodilians  listed  in 
Appendix  I,  which  have  populations 
that  have  been  transferred  to  Appendix 
n  pursuant  to  annual  export  quotas, 
which  are  voted  upon  by  the  Conference 
of  the  Parties. 

5.  Trade  in  rhinoceros  products: 
This  refers  to  the  illegal  trade  in  rhino 

horn,  principally  for  the  Asian 
medicinal  market.  The  problem  has 
been  discussed  at  the  last  two  Standing 
Committee  meetings,  will  be  discussed 
at  the  March  21-25  Standing  Committee 
meeting  (SC31)  and  is  expected  to  be  an 
issue  of  particular  concern  to  the  Parties 
and  a  subject  of  discussion  at  COP9. 

6.  Trade  in  tiger  products: 

This  refers  to  the  illegal  trade  in  tiger 
parts  and  products,  principally  for  the 
Asian  medicinal  market.  The  problem 
has  been  discussed  at  the  last  two 
Standing  Committee  meetings,  will  be 
discussed  at  the  March  21-25  Standing 
Committee  meeting  (SC31)  and  is 
expected  to  be  an  issue  of  particular 
concern  to  the  Parties  and  a  subject  of 
discussion  at  COP9. 

7.  Proposed  new  criteria  for  listing 
species  on  the  Appendices:  At  COPS  in 
Kyoto,  the  Standing  Committee  was 
instructed  to  examine  the  current 
criteria  used  in  listing  species  on  the 
Appendices.  A  Joint  Committee  Meeting 
of  the  Animals,  Plants,  and  Standing 
Committees  met  in  Brussels,  in 
September  1993,  and  drafted  a 
resolution  for  possible  revision  of  the 
current  CITES  listing  criteria 
(Resolutions  1.1  and  1.2,  the  so-called 
"Heme  Criteria"),  Iwsed  on  a  document 
prepared  for  the  Parties  by  FUCN,  the 
World  Conservation  Union.  At  SC31, 
The  Standing  Committee  will  review 
comments  received  from  the  Parties  and 
possibly  complete  a  revised  draft 
resolution  for  the  consideration  of  the 
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Parties  at  COP9.  Extensive  discussion  of 
this  revised  draft  resolution,  and  the 
entire  issue  of  criteria  for  listing  species 
in  the  Appendices,  will  take  place  at 
COP9. 

8.  Trade  in  birds: 

The  trade  in  live  wild-caught  birds  is 
an  issue  of  great  concern  to  both  the 
United  States  and  the  CITES  Panics,  in 
that  the  trade  in  many  species  of  birds 
listed  in  Appendix  D  may  be 
detrimental  to  their  survival.  The  US. 
now  prohibits  the  import  into  the  U.S. 
of  birids  listed  on  CITES  Appendix  D 
unless  the  Se<jretary  of  the  Interior  Ends 
that  such  trade  will  not  endanger  the 
survival  of  the  species,  based  on  the 
Wild  Bird  Conservation  Act  of  1992. 
The  Service  is  not  certain  whether  this 
item  will  be  placed  on  the  agenda  by 
any  Party. 

9.  Trade  in  crocodilian  products: 
This  refers  to  work  by  the  Animals 

Committee  to  institute  a  system  of 
universal  marking  for  all  crocodilian 
skins  in  trade,  as  a  response  to  serious 
problems  of  illegal  trade  in  crocodilian 
skins,  parts,  and  products. 

10.  Trade  in  plant  specimens: 
Nursery  registration  for  artificially 

propagated  Appendix  I  species,  among 
other  issues  relating  to  plant  species, 
will  most  likely  be  discussed. 

11.  Significant  trade  in  Appendix  11 
species: 

This  refers  to  the  trade  In  those 
Appendix  II  species  identified  as  subject 
to  significant  trade,  for  which 
insufficient  biological  information  exists 
to  warrant  trade  at  currient  levels. 
Resolution  Conf.  8.9  dealt  with  this 
topic,  and  established  a  procedure  for 
review  of  the  status  of  significantly 
traded  species,  and  the  implementation 
of  Article  FV  of  the  Convention  by  the 
exporting  countries  involved.  It  is 
anticipated  that  this  topic  will  be  placed 
on  the  agenda  for  C0P9  as  well. 

12.  Standardization  of  CITES  permits 
end  certificates: 

This  refers  to  the  development  of 
harmonized  QTES  permits. 

13.  Transport  of  live  specimens: 
This  refers  to  a  report  by  the  Working 

Group  on  Transport  of  Live  Specimens, 
which  is  chaired  by  the  U.S.  Office  of 
Management  Authority.  The  Transport 
Working  Group  met  in  1993  in  Senegal 
to  assess  the  implementation  of 
requirements  in  the  CITES  treaty  that 
live  animals  be  prepared  without  injury, 
damage  to  health,  or  cruel  treatment. 
One  or  more  Parties  that  have  been 
active  in  the  Working  Group  may 
propose  a  resolution  for  the  Conference 
of  the  Parties  dealing  with  species 
subject  to  high  mortality  rates  in 
transport. 


XIV.  Consideration  of  proposals  for 
amendment  of  .■\ppendices  I  and  11: 
These  topics  will  be  the  subject  of 
future  notices  in  the  Federal 
Register. 

1.  Proposals  submitted  pursuant  to 
Resolution  on  Ranching 

2.  Ten  Year  Review  proposals 

3.  Proposals  concerning  export  quotas 

4.  Other  proposals 

XV.  Conclusion  of  the  meeting 

1.  Determination  of  the  time  end 
venue  of  the.next  regular  meeting  of 
the  Conference  of  the  Parties 

2.  Closing  remarks 

Announcement  of  Public  Meeting 

To  discuss  with  the  public  the 
upcoming  thirty-first  meeting  of  the 
Standing  Committee  and  discuss  issues 
to  be  considered  at  COP9,  the  Service 
announces  that  it  will  hold  a  public 
meeting  on  February  22, 19'J4,  from  2- 
4  p.m.  in  room  7000  of  the  Department 
of  the  Interior  building,  18th  &  C  Streets 
NW.,  Washington,  DC .  Persons  wishing 
directions  to  the  public  meeting  or 
additional  information  should  contact 
the  Office  of  Management  Authority  in 
writing  (see  ADDRESSES,  above)  or  at 
(703)  358-2093. 

Request  for  Information  and  Comments 

The  Service  invites  information  end 
comments  on  the  COP9  possible  agenda 
items  discussed  above  and  possible 
resolutions  the  U.S.  may  wish  to  submit, 
excluding  item  XTV,  "Consideration  of 
proposals  for  amendment  of  Appendices 
I  and  11".  A  separate  Federal  Register 
notice  has  been  published  on  these 
items  on  July  15,  1993  (58  PR  38112), 
which  requested  information  from  the 
public  on  animal  or  plant  species  that 
should  be  considered  by  the  U.S.  as 
possible  amendments  to  the 
Appendices.  Item  XIV  will  be  the 
subject  of  two  more  separate  notices. 
Information  and  comments  should  be 
submitted  to  the  Service  no  later  than 
March  1, 1994  to  be  ensured  of 
consideration. 

Observers 

Article  XI,  paragraph  7  of  the 
Convention  provides: 

Any  body  or  agency  technically 
qualified  in  protection,  conservation  or 
management  of  wild  fauna  and  flora,  in 
the  following  categories,  which  has 
informed  the  Secretarial  of  its  desire  to 
be  represented  at  m.eetings  of  the 
Conference  by  observers,  shall  be 
admitted  unless  at  least  one-third  of  the 
Parties  object: 

(a)  International  agencies  or  bodies, 
either  governmental  or  non- 
governmental, and  national 
govermnental  agencies  and  bodies:  and 


(b)  National  non-governmental 
agencies  or  bodies  which  have  been 
approved  for  this  purpose  by  the  Staie 
in  which  they  are  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  rot  to 
vote. 

Persons  wishing  to  be  observers 
representing  United  States  national  ncn- 
govemmental  organizations  must 
receive  prior  approval  of  the  Fish  and 
Wildlife  Service.  After  granting  of  that 
approval,  a  national  non-govemmental 
organization  is  eligible  to  register  with 
the  CITES  Secretariat  to  participate  in 
the  COP  as  an  observer.  Requests  for 
such  approval  should  include  evidence 
of  technical  qualification  in  protection, 
conservation  or  management  of  wild 
fauna  and  flora,  on  the  part  of  both  the 
organization  and  the  individual 
representative.  Organizations  previously 
approved  by  the  Service  shall  sub.'nit  a 
request  but  do  not  need  to  provide  as 
detailed  information  concerning  their 
qualifications  as  those  seeking  approval 
for  the  first  time.  Organizations  seeking 
approval  for  the  first  time  should  detail 
their  experience  in  the  protection, 
conservation,  or  management  of  wild 
fauna  and/or  fiora,  as  well  as  their 
purposes  for  wishing  to  participate  in 
the  COP  as  an  observer.  Such  requests 
should  be  sent  to  the  Office  of 
Management  Authority  (OMA;  see 
ADDRESSES,  above).  Upon  approval  by 
OMA,  an  organization  will  receive 
instrjctions  for  registration  with  the 
CITES  Secretariat  in  Switzerland.  Any 
organization  requesting  approval  for 
observer  status  at  COP9  will  be  added 
to  the  Services  CITES  Mailing  List,  and 
will  receive  copies  of  all  future  Federal 
Register  notices  and  other  information 
pertaining  to  COP9.  A  list  of 
organizations  approved  for  C0P9 
observer  status  will  be  available  from 
OMA  just  prior  to  COP9. 

Other  Meetings  and  Notices 

The  QTES  Secretariat  has  notified  the 
Parties  that  they  must  submit  by  June 
10, 1994  any  draft  resolutions,  other 
documents  for  consideration,  proposals 
to  register  the  first  commercial  captive- 
breeding  operation  for  an  Appendix  I 
animal  species,  and  proposed 
am.endmenfs  to  the  Appendices.  The 
Service  plans  to  publish  additional 
Federal  Register  notices  containing  the 
following  information:  Species  it 
intends  to  propose  for  amendments  to 
the  CITES  Appendices;  resolutions  the 
U.S.  intends  to  propose  for 
consideration  at  COP9;  a  list  of 
resolutions  and  proposed  amendments 
to  the  Appendices  received  by  the 
QTES  Secretariat,  for  consideration  at 
COP9,  from  other  Party  governments; 
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proposed  U.S.  negotiating  positions  on 
these  resolutions  and  proposals;  and  the 
final  U.S.  negotiating  positions  for 
CX)P9.  The  Service  plans  to  hold  a 
public  meeting  in  September.  1994  to 
receive  public  input  on  its  proposed 
negotiating  positions. 

Author 

This  notice  was  prepared  by  Dr. 
Susan  S.  Lieberman,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildhfe  Service  (703/358-2093;  FAX 
703/358-2280). 

Dated:  January  24, 1994. 
Bruce  Blanchard, 
Deputy  Director. 
(FR  Doc  94-1923  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  43ia-6S-P 


National  Parle  Service 

Environmental  Impact  Statement; 
Natchez  Trace  Parkway,  MS 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Southern  Terminus  of  the  Natchez  Trace 
Parkway  and  notice  of  public  meetings. 

SUMMARY: 

1.  Background  and  Description  of  the 
Proposed  Action 

In  accordance  with  section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  Public  Law  91-190.  the 
National  Park  Service  (NPS)  is  preparing 
an  Environmental  Impact  Statement 
(EIS)  to  determine  the  final  alignment 
and  the  impacts  of  constructing  this 
final  portion  of  the  Natchez  Trace 
Parkway  in  Adams  County,  Mississippi. 
This  portion  will  include  the  southern 
terminus  of  the  parkway  and  extend 
from  U.S.  84/98  through  the  city  of 
Natchez  to  the  vicinity  of  the 
Mississippi  River,  a  distance  of 
approximately  7  miles.  The  EIS  will 
evaluate  potential  impacts  from  a  range 
of  alternatives  which  address  cultural 
and  natural  resources  protection, 
transportation  and  socioeconomic 
concerns,  visitor  use,  visual 
characteristics,  and  interpretation. 

The  Natchez  Trace  Parkway, 
established  in  1936,  is  a  445-mile  long 
scenic  road  that  follows  the  historic 
route  of  the  Natchez  Trace.  The  parkway 
links  the  cities  of  Natchez,  Mississippi 
and  Nashville,  Tennessee.  About  400 
miles  of  the  parkway  have  been 
completed.  The  purpose  of  the  parkway 
is  to  provide  and  maintain  a  scenic  and 
recreational  roadway  commemorating 
the  historic  Old  Natchez  Trace  and  to 


provide  access  to  significant  natural  and 
cultural  resources  along  the  route. 

2.  Scoping  Process/Public  Involvement 

Scoping  meetings  will  be  held  for  the 
general  public  as  well  as  particular 
interest  and  community  groups  during 
the  winter  of  1994.  The  purpose  of 
scoping  is  to  determine  the  scope  of 
issues  to  be  addressed  and  to  identify 
the  significant  issues  related  to  the 
project.  Meetings  will  be  conducted  in 
the  cities  of  Natchez  and  Jackson. 
Meeting  dates,  locations,  and  times  will 
be  announced  through  local  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  information  or  provide 
comments  other  than  at  the  meetings, 
please  contact  Dan  Brown, 
Superintendent,  Natchez  Trace 
Parkway,  Rural  Route  1,  NT-143, 
Tupelo,  Mississippi  38801,  telephone 
(601  680-^003.  The  responsible  official 
for  this  EIS  is  James  W.  Coleman,  Jr., 
Regional  Director,  Southeast  Region,  75 
Spring  Street.  S\V.,  Atlanta,  Georgia 
30303 

SUPPt-EMENTARY  INFORMATION: 
Representatives  from  the  EIS  team  will 
be  present  to  receive  comments  and 
answer  questions  at  the  public  meetings. 
The  public  is  encouraged  to  attend  and 
submit  verbal  and/ or  written  comments 
regarding  the  proposed  action  and  EIS. 

The  draft  and  final  EIS  will  be 
distributed  to  all  known  interested 
parties  and  appropriate  agencies.  Full 
public  participation  by  Federal,  State, 
and  local  agencies  as  well  as  other 
concerned  organizations  and  private 
citizens  is  invited  during  tliis  scoping 
process  and  throughout  preparation  qf 
the  document. 

Dated:  January  19, 1994. 
James  W.  Coleman,  Jr., 

Regional  Director,  Southeast  Region. 

[FR  Doc.  94-1935  Filed  1-27-94;  8:45  am] 

BILUNO  COOC  43IO-7IMIfl 


Jimmy  Carter  National  Historic  Site 
Advisory  Commission;  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4  p.m.,  at  the  following 
location  and  date. 
DATES:  April  12, 1994. 
ADDRESSES:  The  Carter  Presidential 
Center,  One  Copenhill.  Atlanta,  Georgia 
30307.  (404)  331-3900. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville.  Georgia  31711, 
(912) 924-0343. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Steven  Hochman 
Dr.  James  Sterling  Young 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Dr.  Barbara  Fields 
Director,  National  Park  Service,  Ex- 

Officio  member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated;  January  7, 1994. 
C.W.  Ogle, 

Acting  Regional  Director.  Southeast  Region. 
(FR  Doc.  94-1934  Filed  1-27-94;  8:45  ami 
BILUNO  CODE  431»-70-M 


Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  SL  Croix,  VI 
Commission;  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Salt  River  Bay  National  Historical  Park 
and  Ecological  Preserve  at  St.  Croix, 
Virgin  Islands  Commission  will  be  held 
at  9:30  a.m.  to  12:00  noon,  at  the 
following  location  and  date. 
DATES:  February  18, 1994. 

ADDRESSES:  District  Court,  3rd  Floor. 
Jury  Selection  Room.  30313  Estate 
Golden  Rock,  Lot  #13,  St.  Croix,  Virgin 
Islands  00820-4355. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Peltier,  Superintendent.  Vii^in 
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Islands  National  Park,  6310  Estate 
Nazareth,  St  Tboroas,  U.S.  Virgin 
Islands  00802. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Salt  River  Bay  National 
Historical  Park  and  Ecological  Preserve 
at  St.  Croix,  Virgin  Islands  Commission 
is  to  make  recommendations  on  how  all 
lands  and  waters  within  the  boundaries 
of  the  park  can  be  jointly  managed  by 
the  Governments  of  the  United  States 
Virgin  Islands  and  the  United  States  in 
accordance  with  Public  Law  102-247;  to 
consult  with  the  Secretary  of  the  Interior 
or  the  development  of  the  general 
managp'.nent  plan  required  by  section 
105  of  Public  Law  102-247;  and  to 
provide  advice  and  recommendations  to 
the  Government  of  the  United  States 
Virgin  Islands,  upon  request  of  the 
Government  of  the  United  States  Virgin 
Islands 

Matters  to  be  discussed  at  this 
meeting  include  administrative  items; 
further  interpretation  of  the  enabling 
legislation;  solicitor's  response  to 
questions  raised  at  the  previous  meeting 
regarding  training;  recommendations  to 
the  Virgin  Islands  and  United  States 
Governments  on  the  co-management  of 
the  area. 

This  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  also  file  with  the  commission  a 
written  statement  concerning  the 
matters  to  be  discussed.  Written 
statements  may  also  be  submitted  to  the 
Superintendent  at  the  address  above. 
Minutes  of  the  meeting  will  be  available 
at  the  Virgin  Islands  National  Park 
headquarters  at  the  above  address  for 
public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated:  January  7, 1994. 
CW.  Ogle, 

Acting  Regional  Director.  Southeast  Region. 
|FR  Doc  94-1933  Filed  l-27-«4;  8:45  am] 

SnXMQ  CODE  43tft-7»-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-363] 

Certain  Multibrand  Infrared  Remote 
Control  Transmitters;  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnON:  Institiition  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  N->tIce  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  21, 1993,  under  section  337  of 


the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Zenith 
Electronics  Corporation,  1000 
Milwaukee  Avenue,  Glenview,  Illinois 
60025-4593.  An  amended  complaint 
was  filed  on  January  10, 1994.  The 
complaint,  as  amended,  alleges 
violations  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  multibrand 
infrared  remote  control  transmitters,  by 
reason  of  alleged  induced  and 
contributory  infringement  of  the  two 
claims  of  U.S.  Letters  Patent  4.425,647, 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington.  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Smith  R.  Brittingham  IV,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  section  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12. 

SCOPE  OF  INVESTIGATION:  Having 
considered  tlie  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  21,  1994.  Ordered  That— 
(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337{a)(l)(B)(i)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  multibrand  infrared  remote 
control  transmitters,  by  reason  of 
alleged  infringement  of  claim  1  or  2  of 
U.S.  Letters  Patent  4,425,647,  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 


(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Zenith 
Electronics  Corporation,  1000 
Milwaukee  Avenue,  Glenview,  Illinois 
60025-4593. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Universal  Seciu-ity  Instruments,  Inc., 

10324  South  Dolfield  Road,  Owings 

Mills,  Mary  land  21117. 
Recoton  Corporation,  2950  Lake  Emma 

Road,  Lake  Mary,  Florida  32746. 
Universal  Electronics,  Inc.,  1864 

Enterprise  Parkway,  Hudson,  Ohio 

44236. 
Memtek  Products,  3131  W.  Bolt  Street, 

Fort  Worth,  Texas  76110. 
Bondwell  Industrial  Company,  47785 

Senbridge  Bridge,  Freemont, 

CaUfomia  94538. 
Jasco  Products  Co.,  Inc.,  311  Northwest 

122nd  Street,  Oklahoma  City, 

Oklahoma  73114. 
Fox  Electronics  &  Technology,  Inc., 

2200-F  Zenker  Road,  San  Jose, 

California  95131. 
Team  Concepts  International,  Inc.,  5/F 

Yan  Hing  Centre,  ^13  Wong  Chuk 

Yeung  Street.  Fo  Tan,  Shatin,  New 

Territories,  Hong  Kong. 
U.S.  Electronics,  600D  North  Bicycle 

Path,  Port  Jefferson  Station,  New 

York,  New  York  11776. 
GC  Electronics,  1801  Morgan  Street, 
f^^-^xAford,  Illinois  61102. 
Tandy  Corporation,  1800  One  Tandy 

Center,  Fort  Worth,  Texas  76102. 
Nippon  America  Company,  1195  NW 

97th  Avenue,  Miami,  Florida  33172. 
Casio,  Inc.,  570  Mount  Pleasant  Avenue, 

P.O.  Box  7000,  Dover,  New  Jersey 

07801. 
GO-Video,  Inc.,  570  North  Hayden 

Road,  Suite  219,  Scottsdale,  Arizona 

85260. 
Remotec  Ltd.,  1301  Swire  &  Maclaine 

House,  19-23  Austin  Avenue,  TST. 

Kowloon,  Hong  Kong. 
Gemini  Industries,  Inc..  215  Entin  Road, 

Clifton,  New  Jersey  07014. 

(c)  Smith  R.  Brittingham  IV,  Esq.. 
Office  of  Unfair  Import  Investigations, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  room  401-M, 
Washington.  DC  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 
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Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  sections  201.16(d)  and  210.21(a)  of 
the  Commission's  Rules,  19  CFR 
201.16(d)  and  210.21(a).  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  e  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  January  24. 1994. 

By  order  of  the  Commissioa. 
Donna  R.  Koehnka, 
Secretary. 
[FR  Doc.  94-1910  Filed  1-27-04;  8:45  am) 

BILUNOCOOE  7020-02-l> 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  In 
Compensated  Intercoiporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporatioo  and  address  of 
principal  office:  Orion  Enterprises,  Inc^ 
2930  West  Maple  Street,  P.O.  Box  780. 
Sioux  Falls,  SD  57101.  State  of 
Incorporation:  South  Dakota. 

2.  Wholly-owned  subsidiaries  wiiicfa 
will  participate  in  the  operations  and 
states  of  incorporatioo: 

(i)  HSFS  Holdings,  Inc. 

State  of  Incorporation:  South  Dakota, 
(ii)  Hot  Stuff  Food  Systems,  Inc. 


State  of  Incorporation:  South  Dakota. 
Sidney  L.  Strickland.  Jr.. 
SecTetary. 
(FR  Doc  94-1911  Filed  1-27-94;  8:45  «mj 

BtXMQ  COM  rO«-»t-M 

[Finance  Docket  No.  3244^ 

West  Central  Otiio  Port  Authority- 
Acquisition  Exemption— Consolidaled 
Rail  Corporation 

West  Central  Ohio  Pat  Authority 
(WESTCO  PA),  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  from 
Consolidated  Rail  Corporation  (Conrail) 
approximately  64.4  miles  of  rail  line 
known  as  the  Bellefontaine  Cluster  in 
Clark.  Champaign,  and  Logan  Counties, 
OH.  The  lines  are  deschb^  as  follows: 
(1)  The  Bellefontaine  Secondary  Track, 
from  milepost  98.8  near  Bellefontaine  to 
milepost  129.4,  at  a  point  of  connection 
with  the  Catawba  ScKcondary  Track  in 
Springfield;  (2)  The  Catawba  Secondary 
Track,  from  milepost  129.4  in 
Springfield  to  milepost  130.6.  at  a  point 
of  connection  with  Conrail's  Cincinnati 
line  in  Springfield;  (3)  The  Catawba 
Secondary  Track.  fix>m  milepost  0.0  in 
Springfield  to  milepost  17.2-at  the  end 
of  the  track  in  Mechanicsburg;  (4)  The 
Urbana  Industrial  Track,  from  milepost 
45.2  to  milepost  50.03  in  Urbana;  (5) 
The  Urbana  Secondary  Track,  from 
milepost  48.1  in  Urbana  to  milepost 
54.2  in  Bowlusville;  (6)  The  Maitland 
Secondary  Track,  from  milepost  124.5  to 
milepost  122.2  near  Maitland;  (7)  a 
portion  of  the  former  main  line  of  the 
Erie  Railroad,  bom  milepost  351.5  near 
Glen  Echo  to  milepost  353.1  in  Urbana; 
(8)  a  portion  of  the  Old  SL  Mary's 
Branch,  from  milepost  53.3  to  milepost 
52.73  in  Bellefontaine.'  The  parties 
expected  to  consummate  the  transaction 
on  or  after  January  14,  1994. 

The  transaction  is  directly  related  to 
a  concurrently  filed  notice  of  exemption 
in  Finance  Docket  No.  32444,  The 
Indiana  &■  Central  C^io  R.  Co.,  Inc. — 
Trackage  Aig/its  Exempt. — West  Central 
Ohio  Port  Auth.,  in  which  WESTCO  PA 
seeks  an  exemption  to  grant  trackage 
rights  over  the  subject  lines  to  The 
Indiana  &  Central  Ohio  Railroed 
Company,  Inc. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  L. 
Calhoun,  1025  Connecticut  Avenue, 
NW..  suite  1000,  Washington,  DC  20036. 


•  WESTCX)  PA  to  aiM  Mqniring  from  Conrail 
appraxiiMMiy  8.1  milM  of  tha  undariyiag  rigkt-of- 
way  of  tht  MaitUad  S«cx)iida7  Track,  bom 
milepost  124J  dmt  GlanEcfaotomitopoal  lS2.a, 
at  Cold  Springs.  Conrail  will  retain  ownership  of 
the  track  and  other  rail  anets  a*  -well  as  an 
easement  inuraci  ia  tha  r%k|.of-«aay  la  aider  to 
provide  oontinnad  rail  aervioa  ovw  tlM  Una. 


The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  talseor 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revokis  will  not 
automatically  stay  the  transaction. 

Decided:  January  21. 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  94-1769  Filed  1-27-94;  8:45  amj 

BIIOJNO  coot  7035-01-^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Academy  of  Justice  San  Dtego;  Denial 
of  Application 

On  October  5. 1993.  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Academy  of  Justice  (San  Diego] 
(Applicant),  of  San  Diego.  California 
proposing  to  deny  its  applications, 
executed  on  February  19, 1991,  for 
registration  as  a  teaching  institution  and 
as  a  researcher.  The  statutory  basis  for 
the  Order  to  Show  Cause  was  that  the 
Applicant  did  not  have  authorization  to 
conduct  research  with,  or  otherwise 
handle,  controlled  substances  under  the 
laws  of  the  State  in  which  it  intended 
to  operate,  and  that  its  registration 
would  be  inconsistent  with  the  public 
interest  under  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was  served 
on  the  Applicant  on  October  14, 1993. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  the  Apphcant  and  the  Drug 
Enforcement  Administration  has 
received  no  response  from  the 
Applicant  or  anyone  purpoiting  to 
represent  it.         

Pursuant  to  21  CFR  1301.54(d).  the 
Acting  Administrator  finds  that  the 
Applicant  has  waived  its  opport\mity 
for  a  hearing.  The  Acting  Administrator 
has  carefully  considered  tlie 
investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57,  based  on  findings  of  f«K:t  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Acting  Administrator  finds  that 
the  Applicant  applied  for  registration  as 
a  researcher  and  as  a  teaching 
institution  to  handle  controlled 
substances  in  Schedules  I  through  V 
apparently  to  engage  in  providing 
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training  to  law  enforcement  personnel 
in  several  areas,  including  those  the 
Applicant  identified  as  drug 
identification,  drug  abuse,  and 
psychopharmacology.  Neither  the 
Applicant  nor  its  principal  holds  any 
California  State  controlled  substance 
registration  as  a  practitioner,  or  in  any 
other  capacity.  The  Applicant  has  not 
offered  any  evidence  contrary  to  that 
stated  in  the  Order  To  Show  Cause,  nor 
has  it  provided  any  information  that  it 
is  otherwise  qualiHed  as  a  teaching 
institution  or  researcher  under  21  U.S.C. 
802(21). 

The  Acting  Administrator  also  finds 
that  although  the  Applicant  proposes  to 
handle  such  highly  abusable  controlled 
substances  such  as  heroin,  marijuana. 
LSD.  methamphetamine  and 
methaqualone.  it  did  not  outline  their 
proposed  use  in  its  instructional 
activities,  nor  did  it  indicate  that 
appropriate  security  safeguards  are  in 
place  to  ensure  against  diversion.  The 
Applicant  also  proposed  to  have  an 
instructor  staff  of  approximately  fifty 
people  who  would  transport  the 
controlled  substances,  on  their  person, 
to  various  training  sites  throughout  the 
state.  Furthermore,  the  Applicant's 
proposed  "teaching  institution"  has  had 
no  permanent  site  from  which  DEA  can 
judge  the  adequacy  of  its  security 
provisions. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(0,  "liln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz, 
Jr.,  M.D.,  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  Acting  Administrator  finds  that 
the  Applicant  has  failed  to  provide  any 
information  to  indicate  that  the 
institution  would  be  engaged  in  bona 


fide  research;  any  recommendations 
from  its  State  licensing  boards;  any 
supporting  evidence  that  it  has  had 
experience  in  dispensing  controlled 
substances  or  conducting  research;  any 
evidence  that  it  or  its  facility  is  able  to 
comply  with  all  laws  relating  to 
controlled  substances;  and  any  research 
protocol  or  statement  describing  its 
proposed  research  activities. 

Furthermore,  the  Acting 
Administrator  has  no  statutory  authority 
to  register  practitioners  if  they  are  not 
licensed  in  the  State  in  which  they 
practice.  21  U.S.C.  823(f);  George  P. 
Gotsis,  M.D..  49  FR  33750  (1984);  James 
W.  Mitchell.  M.D.,  44  FR  71466  (1979). 
Thus,  the  Administrator  must  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
applicant  is  not  authorized  to  dispense, 
or  conduct  research  with  respect  to, 
controlled  substcmces  under  the  laws  of 
the  State  in  which  he  operates.  Based  on 
all  of  the  foregoing,  the  Acting 
Administrator  concludes  that  the 
applications  of  Academy  of  Justice  San 
Diego  are  inconsistent  with  the  public 
interest  and  must  be  denied. 

Accordingly,  the  Acing  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.10G(b).  hereby 
orders  that  the  applications  for 
registration,  executed  on  February  19. 
1991.  by  Cindy  Rawlins,  Director,  on 
behalf  of  Academy  of  Justice  San  Diego, 
be,  and  they  hereby  are.  denied.  This 
order  is  effective  January  28.  1994. 

Dated:  January  21, 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
IFR  Doc.  94-1815  Filed  1-27-94;  8:45  am] 

BILUNG  COOC  4410-09-M 


Miguel  A.  Santos,  M.D.;  Denial  of 
Application 

On  April  5, 1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Ordered  to  Show  Cause  to 
Miquel  A.  Santos,  M.D.  (Respondent), 
HC-01  Box  6507,  Bo.  Magas  Abajo, 
Guayamillas,  Puerto  Rico  00656-9715. 
The  Order  to  Show  Cause  sought  to 
deny  Respondent's  application  for  a 
DEA  Certificate  of  Registration,  dated 
May  29,  1990,  pursuant  to  21  U.S.C. 
823(f).  The  Order  to  Show  Cause  alleged 
that  Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  May  19, 1993, 
Respondent  waived  his  right  to  a 
hearing  and  presented  a  written 
statement  regarding  his  position  on  the 


matters  of  fact  and  law  set  forth  in  the 
Order  to  Show  Cause.  Pursuant  to  21 
CFR  1301.57.  the  Administrator  hereby 
issues  his  final  order  based  on  the 
investigative  file  and  Respondent's 
written  statement. 

The  Acting  Administrator  finds  that 
in  February  1984  in  Rabun  County, 
Georgia,  Respondent  was  indicted  on 
twenty-one  felony  counts  of  violating 
the  Georgia  Controlled  Substances  Act. 
The  indictment  was  based  on 
Respondent's  issuing  prescriptions  for 
various  Schedule  III  controlled 
substances  for  other  than  legitimate 
medical  purposes.  By  Order  dated 
February  16, 1984,  the  Composite  State 
Board  of  Medical  Examiners  of  the  State 
of  Georgia  (Georgia  Board)  concluded 
that  Respondent's  ability  to  practice 
medicine  posed  a  threat  to  the  public 
health,  safety  and  welfare,  and 
determined  that  emergency  action  was 
required.  The  Georgia  Board  therefore 
ordered  Respondent  to  surrender  his 
DEA  Certificate  of  Registration,  and  any 
triplicate  prescription  forms  and  order 
forms.  In  addition,  the  Georgia  Board 
suspended  Respondent's  license  to 
practice  medicine  in  the  State  of 
Georgia. 

On  February  17, 1984.  Respondent 
surrendered  his  DEA  Certificate  of 
Registration,  AS1270660.  Respondent 
pled  guilty  to  all  twenty-one  felony 
counts  and,  on  March  7,  1984,  was 
sentenced  to  ten  years  probation, 
ordered  to  pay  $12,000.00  and 
prohibited  from  returning  to  the 
Mountain  Judicial  Circuit  for  the  period 
of  probation. 

The  investigative  file  reveals  that  on 
October  11. 1990.  Respondent  appeared 
before  the  Georgia  Board  to  request 
reinstatement  of  his  medical  license.  On 
December  26. 1990,  the  Georgia  Board 
notified  Respondent  of  its  decision  to 
deny  his  request.  The  investigctive  file 
also  indicates  that  Respondent  is 
authorized  by  the  Commonwealth  of 
Puerto  Rico  to  handle  controlled 
substances. 

In  his  letter  of  May  19, 1993, 
Respondent  explained  that  he  was 
currently  practicing  medicine  in  Ponce. 
Puerto  Rico.  Respondent  also  alleged 
that  in  1984,  he  issued  numerous 
prescriptions  for  controlled  substances 
at  the  bequest  of  the  Georgia  Bureau  of 
Investigation  (GBI).  Respondent  claimed 
that  he  was  working  in  cooperation  with 
the  GBI  in  the  GBI's  effort  to  "break  a 
ring  of  drug  and  arms"  trafficking. 

"The  Acting  Administrator  finds, 
however,  that  the  investigative  file, 
which  contains  voluminous  reports 
from  the  GBI.  does  not  support 
Respondent's  assertion  that  he  wrote  the 
prescriptions  at  issue  at  the  direction  of 
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the  GBL  On  the  contrary,  the 
investigative  file  indicates  that  the  GBI 
had  received  information  that 
Respondent  was  issuing  prescriptions 
without  valid  medical  reason  and 
commenced  an  investigation.  Special 
Agents  from  the  GDI  conducted  several 
undercover  operations  and  were  able  to 
obtain  prescriptions  from  Respondent  in 
the  absence  of  a  Intimate  medical 
purpose. 

Section  823(f)  of  the  Controlled 
Substances  Act  lists  five  factors  which 
are  to  be  considered  when  making  a 
determination  as  to  whether  a 
registration  would  be  in  the  public 
interest.  These  factors  include:  (1)  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority;  (2)  the 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 
controlled  substances;  (3)  the 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances;  (4)  compliance 
with  applicable  State,  Federal  or  local 
laws  relating  to  controlled  substances; 
and,  (5)  such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
The  Administrator  may  rely  on  any  one 
or  any  combination  of  these  factors 
when  determining  whether  an 
application  should  be  denied  or  a 
registration  revoked.  See  Neveille  H. 
Williams,  D.D.S.,  51  FR  17S56  (1986); 
Anne  L.  Hendridcs.  M.D.,  51  FR  41030 
(1986). 

Pursuant  to  21  U.S.C.  823(f).  the 
Acting  Administrator  concludes  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
The  Acting  Administrator  bases  this 
conclusion  on  the  actions  of  the  Georgia 
Board,  which  has  chosen  not  to  reinstate 
Respondent's  medical  license, 
Respondent's  past  history  of  prescribing 
controlled  substances  in  the  absence  of 
a  legitimate  medical  reason,  and 
Respondent's  felony  conviction  relating 
to  controlled  substances. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  Respondent's  application  for 
a  DEA  Certificate  of  Registration  be,  and 
it  hereby  is,  denied.  This  order  is 
effective  January  28. 1994. 

E>ated:  January  21. 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  94-1816  Filed  1-27-94;  8.45  am) 
BILUNQ  CODE  4410-«»-M 


Jayen  C.  Shah,  M.D.;  Revocation  of 
Registration 

On  September  23. 1993.  the  Deputy 
Assistant  Administrator  (then-Director). 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  PEA), 
issued  an  Order  to  Show  Cause  to  Jayen 
C  Shah.  M.D.  of  624  Benner  Road. 
Allentown,  Pennsylvania,  proposing  to 
revoke  his  DEA  Certificates  of 
Registration,  AS2199328  (Missouri). 
AS2094756  (Illinois),  BS3036185  (Iowa), 
and  BS3067142  (New  Jersey);  and  deny 
his  pending  application  for  registration 
as  a  practitioner  in  Pennsylvania,  for 
reason  that  his  continued  registration 
would  be  inconsistent  with  the  public 
interest 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  to  I>.  Shah  at  his 
registered  locations  in  St.  Louis, 
Missouri;  East  St.  Louis,  Illinois; 
Waterloo,  Iowa;  Woodbury,  New  Jersey; 
and  his  most  recent  address  in 
Allentown.  Pennsylvania.  The  copy  sent 
to  the  East  St.  Louis  address  was 
returned  to  the  DEA  by  St.  Mary 
Hospital  with  the  notation  that  Dr.  Shah 
was  not  at  that  address.  Also,  the 
hospital  apparently  forwarded  a  copy  to 
Dr.  Shah  at  a  Fairview  Heights,  Illinois 
address,  which  copy  was  also  returned 
to  the  DEA,  with  a  notation  that  Dr. 
Shah  was  not  there.  The  Waterloo,  Iowa 
copy  of  the  Order  to  Show  Cause  was 
returned  to  the  DEA  by  Emergency 
Practice  Associates  with  a  notation  that 
Dr.  Shah  is  not  an  employee  there.  The 
Allentown,  Permsylvania  copy  was 
returned  with  the  notation  that  delivery 
was  refused  and  it  indicated  a 
forwarding  postal  box  address  in 
Ahmedabad.  India  for  Dr.  Shah. 
Delivery  of  the  Order  to  Show  Cause 
was  accepted  at  the  Woodbury,  New 
Jersey  and  St  Louis,  Missouri  addresses 
on  September  27.  and  29, 1993. 
respectively. 

Dr.  Shah  is  no  longer  in  practice  or 
present  at  two  of  his  registered 
locations.  More  than  thirty  days  have 
passed  since  receipt  of  the  Order  to 
Show  Cause  and  no  response  has  been 
received  from  Dr.  Shah  or  from  any 
person  purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Acting  Administrator  finds  that  Dr. 
Shah  has  waived  his  opportunity  for  a 
hearing.  The  Acting  Administrator  has 
carefully  considered  the  investigative 
file  in  this  matter,  and  enters  his  Snal 
order  under  the  provisions  of  21  CFR 
1301.54(e)  and  1301.57. 

The  Acting  Administrator  finds  that 
in  January  1989.  the  Illinois  Department 
of  Professional  Regulation  initiated  an 
investigation  of  Dr.  Shah  besed  on  a 
complaint  that  he  was  over-prescribing 


the  controlled  substances  Didrex  and 
Dilaudid.  At  the  same  time,  Missouri 
Bureau  of  Narcotics  and  Dangerous 
Drugs  provided  Illinois  information  that 
Dr.  Shah  had  been  regularly  prescribing 
controlled  substances  such  as  Didrex, 
Dilaudid,  Percodan,  Halcion,  Tylox,  and 
Xanax  to  persons  identified  as 
"professional  patients". 

The  Acting  Administrator  finds  that 
during  the  period  October  1988  through 
August  1969,  Dr.  Shah  prescribed 
controlled  substances  to  eight  patients 
not  for  a  legitimate  medical  purpose  and 
not  in  the  usual  course  of  professional 
practice.  Also,  on  three  occasions 
during  the  period  October  20, 1989 
throng  November  10. 1989.  Dr.  Shah 
prescribed  the  controlled  substances 
Tylox  and  Percodan  for  use  by  a  person 
other  than  the  name  indicated  on  the 
prescription. 

The  Acting  Administrator  Hnds  thai 
in  October  1989.  and  at  other  times 
during  1988  and  1989,  Dr.  Shah  sold  a 
fraudulent  prescription  for  the 
controlled  substance  Dilaudid  in 
exchange  for  $400.00  cash,  and  on 
November  29, 1989,  he  sold  a 
prescription  for  the  controlled  substance 
Percodan  in  exchange  for  $40.00  cash. 
Also,  on  November  14,  1989,  Dr.  Shah 
proposed  to  a  ptatient  and  her  relatives 
that  he  would  provide  them  two 
controlled  substance  prescriptions  per 
month  in  exchange  for  signed  Medicare 
forms  and  secretarial  services. 

The  Acting  Administrator  further 
fmds  that  the  United  States  Air  Force, 
Scott  Air  Force  Base.  Illinois,  suspended 
Dr.  Shah's  clinical  privileges  based 
upon  an  allegation  that  he  filed  a  false 
report  in  May  1990.  Based  on  the  above 
Air  Force  action,  on  March  17. 1993,  the 
State  of  Illinois  Department  of 
Professional  Regulation  suspended  Dr. 
Shah's  license  to  practice  medicine 
indefinitely.  On  March  26, 1993,  Dr. 
Shah  voluntarily  surrendered  his 
medical  license  to  the  Missouri  Board  of 
Registration  for  the  Healing  Arts  and  is 
foreclosed  from  reinstatement  for  a 
period  of  seven  years. 

Accordingly,  the  Acting 
Administrator  concludes  that  Dr.  Shah 
is  not  authorized  to  administer, 
dispense,  prescribe,  or  otherwise  handle 
controlled  substances  under  the  laws  of 
Illinois  and  Missouri,  both  States  in 
which  he  is  registered  to  practice  with 
DEA. 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Reg^tration  under  21  U.S.C.  824(a). 
upon  a  finding  that  the  re^strant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  U  of 
this  chapter 
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(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  deHned  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section; 

(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  Section  1320A-7(a) 
of  Title  42. 

Pursuant  to  21  U.S.C.  823(f),  "(iln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  f.  Schwarz, 
Jr..  M.D.,  Docket  No.  88-42,  54  FR  16422 
(1989). 

The  Acting  Administrator  finds  that 
the  first,  second,  fourth,  and  Hf^h  factors 
are  relevant  in  this  case.  Here,  the  State 
licensing  bodies  of  Illinois  and  Missouri 
have  taken  adverse  action  against  Dr. 
Shah;  Dr.  Shah  has  improperly 
dispensed  controlled  substances 
without  a  legitimate  medical  purpose 
and  outside  the  scope  of  usual 
professional  practice;  Dr.  Shah  has 
violated  the  Federal  Controlled 
Substances  Act  and  regulations 
pertaining  to  controlled  substances;  and 
Dr.  Shah's  propensity  to  sell  controlled 
substances  for  cash  or  favors,  and  his 
improper  conduct  with  the  U.S.  Air 
Force  threaten  the  public  health  and 
safety.  Furthermore,  the  Acting 


Administrator  has  no  statutory  authority 
to  register  practitioners  if  they  are  not 
licensed  in  the  State  in  which  they 
practice.  DEA  has  consistently  held  that 
termination  of  a  registrant's  State 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi,  DO..  50  FR 
11469  (1985);  George  P.  Gotsis,  M.D.,  49 
FR  33750  (1984);  Henry  Weitz.  M.D..  46 
FR  34858  (1981). 

Based  on  all  of  the  foregoing,  the 
Acting  Administrator  concludes  that  Dr. 
Shah's  continued  registration  is 
inconsistent  with  the  public  interest  and 
must  be  revoked.  21  U.S.C.  823(f}  and 
824(a).  Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificates  of 
Registration.  AS2199328.  AS2094756. 
BS3036185.  and  BS3067142.  previously 
issued  to  Jayen  C.  Shah.  M.D.,  be.  and 
they  hereby  are,  revoked,  and  that  his 
pending  application  for  registration,  be. 
and  it  hereby  is,  denied.  This  order  is 
effective  on  February  28,  1994. 

Dated:  January  21, 1994. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  94-1814  Filed  1-27-94:  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Finding  of  No  Significant 
Impact  for  the  Relocation  of  the  Detroit 
Job  Corps  Center  in  Detroit,  Ml 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500  to  1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor.  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  the  relocation  of  the  Detroit  Job 
Corps  Center  in  Detroit,  Michigan,  will 
have  no  significant  environmental 
impact. 

The  proposed  site,  located  in  the  area 
of  1800  Tuxedo  Street,  Detroit, 
Michigan,  is  comprised  of  13.9  acres, 
and  is  made  up  of  three  parcels,  which 
are  designated  A,  B.  and  C  for  reference 
purposes.  Parcel  A  is  comprised  of  6 
vacant  lots  (totaling  0.87  acre),  located 
on  Webb  Street  between  12th  Street  and 


Woodrow  Wilson  Boulevard;  Parcel  B  is 
a  3.2  acre  vacant  lot  located  between  the 
John  C.  Lodge  Freeway  and  Woodrow 
Wilson  Boulevard,  just  south  of 
Elmhurst.  Parcel  C,  comprised  of  9.83 
acres  (currently  utilized  as  a 
community-oriented  outpatient  health- 
care facility)  has  several  structures:  a 
main  building  constructed  in  1935; 
three  additions  built  between  1960  and 
1972,  and  two  auxiliary  buildings  built 
in  1966.  The  campus  includes  paved 
asphalt  parking  lots,  concrete  sidewalks, 
and  a  well  maintained  lawn  with  trees 
and  vegetation.  A  6-foot  chain  link 
fence,  topped  with  barbed  wire, 
surrounds  the  perimeter  of  Parcel  C. 
Within  the  buildings  there  are  operating 
and  treatment  rooms,  a  dining  hall 
served  by  vending  machines,  a  library, 
conference  rooms,  an  optical  laboratory, 
an  emergency  room  suite,  a  gift  shop,  a 
pharmacy,  auxiliary  spaces,  and 
administrative  space  converted  from 
patient  rooms. 

The  purpose  of  the  proposed  action  is 
to  convert  the  Metropolitan  Hospital 
into  the  Detroit  Job  Corps  Center  for  320 
resident  and  50  non-resident  students. 
The  original  patient  hospital  is 
adaptable  to  dormitory  accommodations 
and  offers  the  necessary  facilities  for  the 
Job  Corps  program  to  provide  basic 
education,  vocational  skills  training, 
work  experience,  counseling,  health 
care,  and  related  support  services. 

This  new  center  will  provide 
dormitories,  recreational,  medical/ 
dental,  administrative  services, 
educational  and  vocational  training,  and 
storage  space  that  is  consistent  with  Job 
Corps  guidelines  and  center  needs. 
Establishing  a  Job  Corps  Center  at  this 
location  will  require  some  constructive 
change  to  existing  buildings.  To  meet 
recreational  needs,  based  on  the  Job 
Corps  prototype  for  recreational 
activities,  some  construction  is  needed; 
e.g..  a  recreational  building,  a  new  ball 
field  to  be  constructed  on  Parcel  B, 
outdoor  basketball  courts  on  existing 
parking  areas,  and  modification  of  the 
existing  fencing  to  extend  completely 
around  all  three  parcels.  The  proposed 
project  will  be  constructed  in 
accordance  with  local  fire,  building,  and 
zoning  code  requirements  and  will  not 
adversely  impact  the  City  of  Detroit 
police,  fire  or  emergency  services. 

The  site  is  located  in  an  urban  setting 
and  is  currently  zoned  R6  (high-density 
multiple-family  residential);  however, 
over  the  years  residential  occupancy  has 
declined  substantially.  Prior  to 
proceeding  with  the  acquisition  of  the 
Metropolitan  Hospital,  the  Department 
of  Labor  secured  a  letter  from  the  City 
Planning  Office  and  Community  & 
Economic  Development  Department  that 
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states  that  the  proposed  Job  Corps 
Center  is  an  allowable  use  under  the 
existing  zoning,  thus,  no  zoning  conflict 
will  result  from  the  proposed  change  in 
occupancy  and  rehabilitation  of  the 
former  Metropolitan  Hospital.  The  site 
is  bordered  on  the  east  by  an 
expressway.  The  northern  boundary  is 
occupied  by  some  multi-dwelling 
structures,  commercial  business,  and  a 
store-front  type  church  facility.  The 
western  boundary  is  comprised  of  a 
soup  kitchen,  a  bible  missionary  center, 
vacant  lots,  vacant  store  fronts,  and  a 
large  medical  supply  company.  The 
southern  border  includes  minimal 
residential  dwellings,  a  nursing  home,  a 
foster-care  center  for  children,  and  an 
apartment  building  for  teenage  mothers. 

The  portion  of  the  site  identified  as 
Parcel  B  (which  is  presently  owned  by 
the  State  of  Michigan  but  will  be 
transferred  to  the  City  of  Detroit  in  the 
first  quarter  of  1994)  is  vacant  land  and 
is  presently  used  for  illegal  dumping  of 
waste,  vehicle  tires,  roofing  and 
building  materials,  concrete,  and 
miscellaneous  rubbish.  It  is  unknown 
whether  an  abandoned  underground 
storage  tank,  identified  as  present  on 
this  parcel,  has  been  properly  closed.  In 
addition,  an  underground  tunnel  is 
knovim  to  exist  at  the  site  but  its  closure 
status  is  not  known.  Based  on  the 
Environmental  Assessment,  it  has  been 
determined  that  neither  of  these  site 
conditions  will  adversely  impact  the 
proposed  activities.  Conversion  of  this 
part  of  the  site  to  the  Detroit  Job  Corps 
Center  through  environmental 
restoration  would  be  a  positive  asset  to 
the  area  and  would  alleviate  the  State  or 
City  of  Detroit  of  a  substantial  burden 
and  liability. 

The  alternatives  considered  in  the 
preparation  of  the  EA  were  (1)  the  "No 
Purchase"  alternative  and  (2)  to 
continue  as  proposed.  Choosing  the  "No 
Purchase"  alternative  would  require  the 
continued  operation  of  the  Detroit  Job 
Corps  Center  under  the  present 
inadequate  poor  conditions.  The 
potential  for  an  enhanced  facility  and 
improved  operational  efficiency 
afforded  by  the  proposed  action 
indicates  that  the  proposed  purcliase 
and  improvement  of  the  center  is  the 
preferred  alternative. 

The  proposed  use  has  no  significant 
imfwct  on  any  natural  systems  or 
resources.  The  existing  site  and 
buildings  at  the  proposed  Job  Corps 
Center  location  are  not  designated  as 
"historically  significant"  and  no  areas  of 
archaeological  significance  are  present. 
The  activities  of  the  proposed  Job  Corps 
Center  are  not  of  a  contaminant 
generating  natiue.  The  geologic,  water, 
and  climatic  characteristics  of  the 


general  vicinity  of  the  site,  coupled  with 
the  historically  known  land  use, 
minimizes  the  site's  potential  to  be 
contaminated  frt)m  possible  off-site 
sources  and  further  minimizes  the 
impact  of  contamination.  The  migration 
of  any  contamination  that  may  have 
occurred  through  past  activities  at  the 
site  is  likewise  minimized,  due  to 
impervious  soils  and  deeply  located 
ground  water. 

No  significant  levels  of  radon  exist  on 
the  site.  Water  samples,  taken  from 
drinking  fountains  within  the  buildings 
on  the  site  have  been  analyzed  for  lead 
content  and  were  found  to  be  well 
below  EPA  recommended  limits.  An 
asbestos  assessment  was  performed  on 
the  existing  facility  with  subsequent 
containment  and  removal  of  asbestos- 
containing  materials.  Some  on-going 
repairs  of  past  containment  efforts  are 
required.  Analysis  of  composite  paint 
chip  samples  made  during  the 
investigation  for  the  EA  indicated  the 
presence  of  lead  at  levels  that  would 
require  removal  of  the  lead-based  paint, 
if  construction  activities  would  disturb 
this  material.  This  is  common  for 
structures  constructed  prior  to  1980. 
Procedures  for  the  containment  and 
removal  of  lead,  if  deemed  necessary, 
will  be  prepared  by  a  qualified  lead- 
abatement  contractor  and  will  be 
properly  managed  during  any  future 
construction  activities.  The  abandoned 
on-site  underground  storage  tank  and 
underground  tunnel  on  Parcel  B  may 
require  additional  investigation.  These 
items  are  addressed  in  the  EA. 

Existing  environmental  concerns  (e.g., 
air  quality  issues  resulting  from  the 
improperly  controlled  and  monitored 
medical  waste  incinerator,  lens-process 
waste  effiuent  discharge  into  sanitary 
sewer  by  the  optical  laboratory, 
management  of  hazardous  materials, 
etc.)  created  by  the  operations  of  the 
current  facilities  on  parcel  C,  although 
not  a  significant  impact  on  the  proposed 
activities,  would  become  moot  through 
a  change  of  operations  and  activities  at 
the  proposed  Job  Corps  Center. 

Noise  levels  generated  from  air 
conditioning  and  other  equipment  at  the 
existing  facilities  are  consistent  with 
City  of  Detroit  regulations.  Short-term 
imp)act  from  additional  noise  will  occur 
during  the  construction  activities; 
however,  construction  activities  will  be 
limited  to  the  hours  of  7  a.m.  to  3:30 
p.m.  The  use  of  sound  control  devices 
and  muffled  exhausts  on  all  noise- 
generating  construction  equipment  will 
be  required.  The  use  of  appropriate 
techniques  to  minimize  construction 
dust  emissions  will  mitigate 
construction-related  air  pollution 
concerns.  Any  noise  generated  by  the 


completed  facility  is  expected  to  remain 
within  allowable  noise  limits  and  will 
not  adversely  impact  neighboring 
properties. 

Tne  existing  site  and  security  lighting 
consists  of  facility-owned  and 
maintained  building-mounted, 
photocell-controlled,  high-intensity 
discharge  (HID)  luminaries  and  utility 
company-owned  and  maintained  pole- 
mounted,  photocell-controlled  HID 
luminaries  located  along  the  streets  and 
in  the  p>arking  areas.  This  proposed 
project  will  bring  the  exterior  lighting 
conditions  into  compliance  with  Gty 
lighting  ordinances. 

Water  is  available  to  the  site  through 
municipal  lines.  Storm  water  run-off 
and  sanitary  wastes  are  accommodated 
by  discharge  to  municip>al  sewers.  Based 
on  the  nature  of  the  proposed 
construction  activities  at  the  site,  storm 
water  quality  will  not  be  degraded. 

Detroit  has  an  abundance  of  water, 
electrical  power,  and  natural  gas  to 
easily  serve  facilities  of  this  size  and 
substantially  larger.  Although  the 
proposed  project  will  cause  an  increase 
in  traffic  in  the  community,  the  increase 
in  traffic  value  is  not  expected  to 
adversely  affect  traffic  flow  on 
neighborhood  streets.  A  neighborhood 
city  hall  and  post  office  are  located  in 
close  proximity  to  the  site.  Several 
emergency  response  companies  ser\ice 
the  area.  Police  and  fire  stations  are 
closely  located  near  the  subject 
property.  Several  major  and  world 
known  hospitals  are  within  a  five-mile 
radius  of  the  subject  site.  Several  bus 
routes  offer  readily  available 
transportation  to  and  through  the 
subject  area  at  a  reasonable  cost.  Four  of 
Detroit's  six  Interstate  Highways  are 
within  a  five-mile  radius  of  the  subject 
site  and  allow  fast  and  easy  access 
throughout  the  Detroit  area.  The 
surrounding  community,  with  its 
markedly  diverse  ethnicity,  offers 
adequate  recreational,  educational  and 
cultural  opportunities  for  the  students. 
The  implementation  of  the  Job  Corps  on 
the  proposed  site  will  provide  jobs  for 
vicinity  residents  and  could  add 
stability  to  the  area. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  for  the 
Department  of  Labor,  Elmplo>'ment  and 
Training  Administration,  the  Office  of 
Job  Corps  finds  that  the  relocation  of  the 
Detroit  Job  Corps  Center  to  the  1800 
Tuxedo  area  location  in  Detroit,  will  not 
cause  any  significant  impact  on  the 
environment  and,  therefore, 
recommends  that  the  project  continue  as 
proposed.  This  proposed  action  is  not 
considered  to  be  highly  controversial. 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
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irties  by  coatactLng  Mr.  Gordon 
irlson.  Director,  Regioo  V,  Office  of 
b  Corps,  at  (312)  353-1311  (this  is  not 
:oll  free  number). 

Dated  St  Washington.  DC,  this  24th  day  of 

luary.  1994. 

ter  E.  ReU, 

rector  of  fob  Corps. 

R  Doc.  94-1913  Filed  1-27-94;  8:45  am) 

LING  COOE  4510-30-M 


/ailaMtty  of  Funds;  Employment  and 
aining  Needs  of  Migrant  and 
>asonal  Farmworkers 

;tion:  Notice. 

immary:  The  U.S.  Department  of 
ibor.  Employment  and  Training 
IministraticHi  (DOLyETA).  announces 
e  availability  of  funds  for  a 
TQonstratian  project  to  encourage  and 
omote  innovative  responses  to  the 
nployment  and  training  needs  of 
igrant  and  seasonal  fannworkers.  This 
)tice  describes  the  application  process, 
)ssible  demonstration  mod^s.  how 
antses  will  be  selected  and  the 
sponsftrility  of  the  grantee.  One  (1) 
ant.  not  to  exceed  $550,000  will  be 
voided  on  a  comf>etitive  basis.  This 
ant  will  be  for  a  12  month  period  with 
e  possibility  of  2  option  years.  The 
jpartroent  reserves  the  option  to  fund 
Iditional  demonstration  projects, 
sed  on  a  review  and  evaluation  of 
iplications  received  as  a  result  of  this 
licitation.  Applications  with  proposed 
ists  in  excess  of  $550,000  will  not  be 
nsidered. 

kTES:  Apphcations  for  grant  awards 
ill  be  accepted  commencing  January 
1. 1994.  "nic  closing  date  for  receipt  of 
iplications  shall  be  March  14. 1994.  at 
p.m.  (Eastern  Standard  Time)  at  the 
Idress  below. 

)ORESSES:  Mail  on  hand  deliver 
iplications  to:  U.S.  Department  of 
ibor,  Employment  and  Training 
iministration,  Office  of  Grants  and 
)nlract  Management,  Division  of 
:quisilion  and  Assistance,  room 
1203,  200  Constitution  Avenue.  N\V., 
ashington,  DC  20210.  Attention:  Irene 
ivlor-Pindle  or  Shirley  Horton. 
;'ference  SGA/DAA-94-001. 
tn  FUATHER  INFORMATION  COMTACT: 
s.  Irene  Taylor-Pindle  or  Ms.  Shirley 
srton.  Division  of  Acquisition  and 
>sistance.  Telephone:  (202)  219-8702. 
his  is  not  a  toll  free  number.). 
IPPI.EMEMTARY  INfORMATIOM:  This 
licitation  consists  of  four  parts.  Part  I 
ovides  the  background  and  purpose  of 
e  demonstration  project(s).  Part  II 
entiHes  possible  demonstration 
odels.  Part  III  describes  the 
iplicatioQ  process  and  provides 


detailed  guidelines  for  use  in  applying 
for  the  demonstration  grant  and  the 
selection  criteria  used  in  reviewing  the 
applications.  Part  IV  describes  the 
reporting  requirements. 

Part  I.  Background 

Studies  have  indicated  that  although 
large  numbers  of  farmworkers  actively 
leave  agricultural  employment  armually, 
equally  large  numbers  depend  on 
continued  long-term  employment  in 
agriculture  for  their  livelihood.  For 
those  seelting  to  leave  agriculture, 
programs  armually  funded  under 
section  402  of  the  JTPA  offer  classroom 
and  skill  training  leading  to 
eniployment  opportunities. 

Fannworkers  opting  to  remain  in 
agriculture  are  dependent  on  an 
agricultural  employment  system  that  is 
at  times  affected  by  weather  conditions 
and  changing  local  labor  market  needs 
and  economic  factors,  but  is  always 
constant  in  its  unforgiving  working 
conditions  and  long  term  negative  effect 
on  the  farmworker's  health  and 
economic  weU  being. 

The  Department  is  interested  in 
aiding  farmworkers  seeking 
employment  opportunities  and  a  future 
outside  of  agriculture,  while  at  the  same 
time  stabilizing  the  farm  labor  force  by 
providing  labor  market  information  and 
enhancing  the  skills  and  well  being  of 
farmworkers  (and  their  dependents) 
wishing  to  remain  in  agriculture. 

The  Department  of  Labor  is  focusing 
this  solicitation  on  demonstration 
efforts  that  will  address  issues  that 
directly  impact  the  daily  lives  of 
farmworkers — both  seasonal  and 
migrant. 

The  Department  will  consider  and 
fund  one  or  more  demonstration 
project(s)  that  encompass  (one  or  more) 
aspects  of  the  following  topic  areas:  (a) 
A  labor  market  information  system  that 
would  provide  farmworkers  with 
accurate  and  timely  data  concerning 
crop  planting  and  harvest  conditions, 
emploji'ment  opportunities,  housing 
conditions  and  the  availability  of 
supportive  services,  etc;  (b)  a  program 
model  that  employs  work-based 
learning  ooocepts  to  demcHistrate  a  new 
approach  in  retraining  farmworkers 
(either  in  upgraded  farmwork 
emplojment  or  in  employment 
opportunities  outside  of  agriculture):  (c) 
a  program  model  that  serves  to 
transition  farmworkers  into  newly 
emerging  fields  of  technology — taking 
into  account  the  barriers  faced  by 
farmworkers,  while  at  the  same  time 
satis^'ing  the  skill  and  cognitive  needs 
of  the  targeted  industry;  (d)  a  program 
model  that  serves  to  reinvent  the 
manner  in  which  the  hardest  of 


farmworkers  to  serve  are  provided 
retraining  and/or  training  in  areas  that 
will  directly  impact  and  enhance  their 
lives  and  the  lives  of  their  famihes;  (e) 
a  program  model  that  creates  an 
information  network  linking  farmworker 
service  delivery  agents  for  the  purpose 
of  creating  a  data  base  that  could  be 
used  for  sharing  client  information.  This 
in  turn  could  have  the  effect  of  more 
efficiently  and  effectively  rendering 
ser\'ices  to  the  farmworker. 

In  calling  for  grant  applications,  the 
Department  is  not  limiting  or  suggesting 
geographic  areas  or  regions,  nor  is  the 
Department  limiting  the  design  of 
projects  to  those  suggested  above. 
Applicants  are  free  to  identify  the 
geographic  area  in  which  their  proposed 
demonstration  project  will  be  tested. 
Applicants  should  also  understand  that 
the  Department  will  exercise  its  option 
of  funding  one  or  more  demonstration 
projects  based  on  a  review  and  appraisal 
of  those  received  under  this  SGA  notice. 

Demonstration  projects  imder  this 
initiative  may  try  out  new  approaches  to 
serving  farmworkers  and  in  the  process 
assess  and  test  new  ideas  that  may 
integrate  the  provision  of  ser\'ices. 
classroom  training  and  structured 
worksite  learning.  The  demonstration 
project(s)  may  establish  a  fundamental 
change  in  the  way  farmworker 
organizations  and  agents  of  technical 
and  skill  training  provide  assistance  to 
migrant  and  seasonal  farmworkers. 

Part  II.  Statement  of  Work 

This  Statement  of  Work  sets  forth  the 
objectives,  general  specifications  and 
conditions  for  submission  of 
applicati<xis  to  conduct  a  demonstration 
project  for  a  12-month  base  period.  Each 
demonstration  project  must  offer 
services  and  activities,  necessary  to 
assist  migrant  and  seasonal 
farmworkers,  preferably,  in  a 
combination  and  format  not  currently 
found  in  Section  402  programs.  The 
applicant  may  select  one  of  the  models 
presented  below  or  develop  a  different 
model  that  addresses  the  specific 
problems  faced  by  this  target  group.  The 
desired  services  sought  under  a 
demonstration  grant  through  this  SGA 
will  include  but  may  not  be  hmited  to 
the  following  activities  and  areas  of 
expertise: 

•Model  #1.  The  development  and 
dissemination  of  a  labor  market  system 
benc&ting  migrant  and  seasonal 
farmworkers. 

A  proposal  under  this  model  should 
identify  the  geographic  area  to  be 
targeted  for  this  demonstration  project 
along  with  the  rationale  for  its  selection; 
the  manner  in  which  information  and 
data  concerning  crop  planting. 
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harvesting  and  related  employment 
opportunities,  availability  of  temporary 
housing  and  supportive  services  will  be 
gathered  and  shared;  the  manner  in 
which  those  organizations  currently 
serving  farmworkers  in  the  targeted  area 
will  be  utilized  for  distribution  of 
information  purposes;  the  form/media 
in  which  information  will  be  shared 
with  farmworkers  and  the  projected 
number  to  be  reached. 

The  grantee  shall  establish  a 
methodology  for  collecting,  analyzing 
and  distributing  information  concerning 
crop  planting  and  harvesting  and 
attendant  employment  opportunities; 
shall  establish  linkages  with  farmworker 
organizations  and  farm  labor  entities 
and  the  agricultural  recruitment  system 
within  the  geographic  area  to  be 
covered;  shall  collect  and  communicate 
pertinent  information  on  a  timely  basis; 
shall  develop  internal  monitoring  and 
evaluation  instruments  to  gauge  the 
effectiveness  of  the  distribution  system 
and  the  information  collected. 

•  Model  #2.  The  development  of  a 
training  model  that  would  establish  a 
new  approach  to  retraining 
farmworkers. 

A  pro[>osal  submitted  under  this 
model,  should  involve  the  structuring  of 
worksite  learning  (that  would  include 
innovative  approaches  in  combining 
classroom  and  skill  training)  which 
would  be  effectuated  to  meet  the 
specific  learning  needs  of  farmworkers. 

This  would  include  the  geographic 
location  in  which  the  model  would  be 
conducted  and  the  rationale  for  its 
selection;  the  technology  and 
methodology  to  be  employed;  a  listing 
of  participating  employers  where 
worksite  learning  would  occur;  an 
identification  of  the  specific  learning 
needs  to  be  focused  upon  which  may  be 
unique  to  farmworkers;  and  a 
description  of  how  coordination  will 
take  place  with  farmworker 
organizations  within  the  proposed 
service  area  and  a  listing  of  those 
organizations.  The  grantee  shall,  after 
establishing  a  timeft^ame  for  initiating 
the  proposed  project,  commence 
operations  within  the  first  four  months; 
shall  select  or  develop  alternative  and 
innovative  approaches  to  instruction 
and  the  uses  of  teaching  techniques  and 
instructional  materials,  work  relevant 
curricula  and  motivational  resources 
designed  for  participants  who  read  at 
the  eighth  grade  level;  shall  conduct  and 
provide  the  Department  with  an 
assessment  of  both  current  and  future 
local  service  area  labor  market  needs 
with  concomitant  entry-level 
requirements;  shall  structure  worksite 
learning  (in  concert  with  the 
participating  employers)  for 


participating  section  402  eligible 
farmworkers;  shall  establish  cooperative 
agreements  between  selected  employers 
(for  worksite  learning  activities)  and 
service  area  farmworker  program 
operators  and  the  grantee;  shall 
evaluate,  assess  and  provide  the 
Department  with  a  report  concerning 
the  outcomes  of  the  methodology 
employed  through  this  effort  and  its 
effect  on  the  participants. 

•  Model  #3.  The  development  of  a 
training  model  that  would  incorporate 
new  methodologies  in  transitioning 
farmworkers  with  limited  English- 
speaking  ability  and  skills  into  the 
newly  emerging  and  technically 
demanding  workplace. 

The  applicant  should  include  the 
geographic  area  in  which  this 
demonstration  project  will  be  tested 
along  with  the  rationale  for  its  selection; 
the  methodology  to  be  employed;  a 
description  of  the  industry(ies)  selected 
with  a  focus  on  those  aspects  which 
now  require  higher  skilled  entry-level 
workers  and  the  manner  in  which 
farmworkers  from  rural  areas  with 
limited  English  will  be  trained  for  these 
new  jobs;  a  description  regarding  how 
the  project  will  coordinate  with  local 
organizations  serving  farmworkers — and 
how  this  would  benefit  the  participants. 

The  grantee  shall  develop  a 
methodology  for  transitioning 
participating  farmworkers  from 
agricultural  employment  in  rural  areas 
into  employment  training  opportunities 
where  new  technology  has  produced 
more  demanding  entry-level  jobs  and 
where  long-term  job  opportunities  now 
exist;  shall  develop  linkages  with 
farmworker  organizations  within  and 
serving  the  designated  project  area  for 
the  purpose  of  recruitment,  selection 
and  the  provision  of  supportive  services 
to  the  participants;  shall  provide 
rationale  for  selection  of  participating 
industries;  shall  provide  analysis  and 
rationale  for  selection  of  training 
methods  to  be  used  and  a  timeframe 
projection  for  success  of  project;  shall 
provide  an  approach  to  easing  the 
transition  process  for  the  farmworker 
participants  whose  native  language  is 
not  English. 

*  Model  #4.  The  development  of  a 
training  model  that  would  include  a 
methodology  which  may  innovatively 
address  the  needs  of  the  hardest  to  serve 
farmworkers  while  at  the  same  time 
imparting  employabilitv  skills. 

The  applicant  should  include  an 
identification  of  the  geographic  area 
selected  and  the  rationale  for  the  site 
selection.  It  should  also  include  a 
description  of  the  following:  How 
participants  would  be  identified  and 
recruited,  the  instructional  methodology 


to  be  employed  and  how  this  would  be 
tied  into  skill  instruction  (either  in  skill 
areas  outside  of  agricultural 
employment  or  leading  to  upgraded 
positions  within  agriculture).  Included 
would  be  a  description  of  the  manner  in 
which  farmworker  organizations  within 
the  designated  demonstration  service 
area  would  be  utilized. 

The  grantee  shall  select  or  develop  a 
methodology  or  technique  that  is 
reflective  of  addressing  the  unique 
needs  of  the  farmworker  clientele  of  the 
section  402  programs  who  have  been 
identified  as  the  hardest  to  serve — those 
being  individuals  with  the  disadvantage 
of  having  limited  skills,  limited  English 
and  limited  reading  and  cognitive 
abilities;  shall  demonstrate  how  this 
methodology  may  prove  to  be  more 
effective — in  terms  of  outcomes — than 
previously  used  practices;  shall  identify, 
recruit  and  enroll  farmworkers  who 
satisfy  the  afore-stated  barriers  for 
participation  in  the  demonstration 
model;  shall  provide  the  Department 
with  progress  assessments  of  the 
participants  at  agreed  upon  periods 
during  the  grant;  and  shall  establish 
measurable  benchmarks  to  determine 
the  success  and  effectiveness  of  the 
model. 

•  Model  #5.  The  development  of  a 
training  model  that  sets  out  a  technical 
approach  to  link  farmworker  service 
delivery  agents  in  order  to  share 
clientele  information,  and  the 
establishment  of  a  related  data  base. 

The  proposal  should  identify  the 
geographic  region  selected  and  the 
rationale  for  it.  It  should  include  a 
description  of  the  methodology  to  be 
used  and  those  organizations  selected  to 
participate.  It  should  describe  the  data 
to  be  collected,  how  it  will  be  used  and 
how  it  will  benefit  the  farmworkers — 
either  directly  or  indirectly. 

In  the  development  and  submission  of 
a  grant  application  to  this  SGA, 
applicants  must  demonstrate  an 
understanding  of  the  farmworker 
population — including  socio-economic 
conditions  and  prevailing  regional  and 
ethnic  cultures  of  the  people  whom  the 
Department  is  mandated  to  serve;  a 
knowledge  and  understanding  of  the 
migratory  streams  which  farmworkers 
travel  in  search  of  employment  in 
agriculture  and  the  living  and  working 
conditions  which  prevail  in  migrant 
farmworker  streams;  a  knowledge  and 
understanding  of  the  methods  of 
providing  employment  and  training 
activities  and  services  in  behalf  of 
migrant  and  seasonal  farmworkers;  a 
knowledge  and  understanding  of  the 
current  agricultural  recruitment  and 
employment  system;  a  knowledge  and 
understanding  of  demonstrated 
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pertise  in  the  proffered  activities 
der  the  proposed  effort;  and  finally, 
monstrated  support  of  the  community 
d  knowledge  of  the  labor  market  for 
lich  the  project  is  proposed, 
'erhaps  one  of  the  more  important 
lis  of  this  initiative  is  focusmg 
ention  on  the  unique  employment 
d  training  needs  of  migrant  and 
isonal  farmworkers  and  bringing  to 
3r  upon  this  challenge  a  creative  and 
lovative  approach.  With  this  in  mind. 
!se  demonstration  grants  are  intended 
lay  the  foundation  for  a  new 
proach  in  serving  farmworkers  and/or 
)viding  an  augmentation  to  existing 
ployment  and  training  effor<s- 
rhe  grantee  shall  establish 
jperative  arrangements  with  all 
;anizations  serving  farmworkers 
[bin  the  designated  geographic  region 
this  demonstration  model;  shall 
I'elop  a  data  base  for  the  collection  of 
evanl  information;  shall  demonstrate 
w  this  data  will  be  beneficial  to  the 
rticipating  fannwork«»r  organizations, 
(  U.S.  Department  of  Labor,  and  to  the 
mworkers;  shall  provide  the 
partment  with  periodic  status  reports 
the  progress  toward  the  goals  of  this 
•del  demonstration;  shall  establish  a 
thodology  for  linking  all  farmworker 
jgrams  in  the  designated  area  so  that 
ly  may  access,  contribute  to.  and 
lefit  from  the  data  base 

rt  III.  Application  Process 

Eligible  Applicants 

Eligible  applicants  for  these 
Tionstration  projects  to  be  funded 
der  this  announcement  are  pubHc 
mcies  and  private  nonprofit 
;anizations. 

Application  Procedures 

Bubmission  of  Proposal 

Ml  instructions  and  forms  required 
submittal  of  applications  are 
:luded  in  this  announcement.  An 
ginal  and  three  (3)  copies  of  the 
plication  shall  be  submitted.  The 
plication  package  shall  consist  of  two 
separate  and  distinct  parts.  Part  I. 
e  Financial  Proposal  and  Part  n.  the 
chnical  proposal.  The  Financial 
jposal.  Part  I.  shall  contain  the  SF- 
i.  "Application  for  Federal 
istance"  (Attachment  No.  1)  and 
424-A,  "Budget"  (Attachment  No.  2). 
e  budget  shall  include  on  a  separate 
ie[s)  a  cost  analysis  of  the  budget, 
intifying  in  detail  the  amount  of  each 
dget  line  item  attributable  to  each 
it  category.  The  Technical  Proposal, 
1 1I  shall  address  the  Statement  of 
)rk  as  called  for  in  this  application 
ng  with  documenting  the  applicants 
ivious  experience  and  capability  to 


carry  out  the  proposed  demonstration 
project. 

Applicants  should  describe  the 
proposed  technical  approach  including 
the  phasing  of  tasks  and  thrscheduling 
of  time  and  personnel.  No  cost  data  or 
reference  to  price  shall  be  included'in 
the  Technical  Proposal.  Part  II,  so  that 
an  inde{>endent  evaluation  can  be  made 
solely  on  the  basis  of  technical  merit. 

2.  Late  Proposals 

Any  proposal  not  reaching  the  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of 
Grants  and  Contract  Management, 
Division  of  Acquisition  and  Assistance, 
room  S4203,  200  Constitution  Avenue. 
N\V.,  Washington,  DC  20210  by  the 
specified  time  and  date  as  set  forth 
under  the  section  noted  as  DATES  will 
not  be  considered,  unless  postmarked 
five  (5)  days  prior  to  the  stated  closing 
date.  The  term  "postmark"  means  a 
printed,  stamped  or  otherwise  placed 
impression  (exclusive  of  postage  meter- 
machine  impression)  that  is  readily 
identifiable  without  further  action 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  employees  of  the  U.S. 
Postal  Service. 

3.  Hand-Delivered  Proposals 

Although  it  is  preferred  that  all 
proposals  be  submitted  through  the  U.S. 
Postal  Service,  hand  delivered  proposals 
will  be  accepted  if  received  and  time 
stamped  by  the  U.S.  Department  of 
Labor.  Employment  and  Training 
Administration,  Office  of  Grants  and 
Contract  Management,  Division  of 
Acquisition  and  Assistance,  room 
S4203,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210  by  2  p.m.. 
Eastern  Standard  Time  by  March  14. 
1994.  Telegraphed  and/or  faxed 
proposals  will  not  be  accepted.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of 
nonresponsiveness. 

4.  Period  of  Performance 

The  period  of  performance  will  be 
twelve  (12)  months  from  the  date  of 
execution  by  the  government. 

5.  Option  To  Extend 

Depending  upon  the  availability  of 
funds,  and  the  assessment  of  the 
grantee's  performance  by  the  U.S. 
Department  of  Labor,  the  government 
reserves  the  right  to  extend  the  grant  for 
up  to  two  (2)  one  year  extensions 
beyond  the  initial  12-month  period  of 
performance. 

C.  Proposal  Format 

Each  application  should  contain  the 
information  necessary  for  the 


Department  to  evaluate  it  in  terms  of  the 
selection  criteria,  identified  in  part  111.0. 
The  general  format  that  should  be 
followed  is  outlined  below: 

1 .  A  statement  of  the  problem  to  be 
addressed  and  a  brief  summary  of  the 
proposed  demonstration  project. 

2.  A  historic  overview  of  your 
organization  and  a  statement  of  relevant 
experience  supporting  the  proposed 
demonstration  project. 

3.  A  full  and  comprehensive 
description  of  the  proposed 
demonstration  project,  methodology  and 
design,  and  a  summary  of  personnel  to 
be  employed  in  carrying  out  the  project. 

4.  As  applicable,  include  information 
on  the  targeted  group(s),  location  of 
sites,  numbers  to  be  served,  timelines, 
and  expected  outcomes  and  goals  to  be 
achieved. 

5.  A  description  of  key  staff  and  the 
names  and  telephone  numbers  of 
persons  to  be  contacted  for  further 
information. 

D.  Rating  Criteria  for  Award 

Prospective  offeror(s)  are  advised  that 
the  selection  of  grantee(s)  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists.  Each 
panelists  will  evaluate  the  proposals  for 
acceptability  with  emphasis  on  the 
various  factors  eniimerated  below. 

Evaluations  will  be  made  not  only  on 
the  basis  of  what  the  proposed  offeror 
intends  to  do  during  the  12-monlh 
grant,  but  also  on  the  usefulness  of  the 
demonstration  after  the  end  of  the  grant 
period,  including  possible  extensions  of 
the  grant.  The  panel  results  are  advisory 
in  nature  and  not  binding  on  the  Grant 
Officer. 

(1)  Knowledge  and  Understanding  of 
Program  Population 

Clear  evidence  of  the  offeror's 
knowledge  and  understanding  of 
migrant  and  seasonal  farmworkers — 
inclusive  of  the  socio-economic 
conditions  and  geographic  area  of  the 
demonstration  project;  familiarity  with 
the  Department's  Section  402  program 
of  the  JTPA;  and  employment  and 
training  programs  in  the  proposed 
geographic  area. 

This  factor  rates  the  offeror's  analysis 
of  the  needs  of  migrant  and  seasonal 
farmworkers,  including  socio-economic 
conditions  and  the  prevailing  ethnic 
culture  and  mores.  Applicant  must 
demonstrate  a  knowledge  of  the  service 
area  by  providing  a  clear  and  concise 
description  of  the  proposed  geographic 
area  and  the  characteristics  of  the 
clientele  population.  (20  points) 
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2.  Capability  of  Applicant 

Documentation  of  the  offeror's 
capacity  to  develop  a  technical 
approach  to  accomplish  the  objectives 
as  enumerated  in  this  SGA  in  support  of 
the  demonstration  model  selected; 
furthermore,  the  proposal  should 
include  staffing  charts  which  lists 
names,  qualifications  and  experiences  of 
key  staff  and  the  concomitant  amount  of 
time  for  each  to  be  spent  on  the  pro)ect 
(if  those  identified  are  to  be  less  than 
fuUtime).  (20  points) 

3.  Project  Design 

Documentation  of  program  design; 
which,  if  the  applicant  selects  one  of  the 
models  suggested  under  Part  II, 
Statement  of  Work,  or  proposes  a  model 
other  than  those  suggested,  should  (a) 
clearly  identify  the  goals  to  be  achieved 
through  the  proposed  model,  along  with 
benchmarks  by  which  the  success  of  the 
model  could  be  measured;  (b) 
demonstrate  a  thorough  knowledge  of 
the  proposed  methodology  and 
delineate  the  manner  in  which  this 
methodology  will  be  applied;  (c) 
provide  rationale  and  justification  for 
the  model  as  it  relates  to  the  geographic 
location  where  it  will  be  implemented; 


and  Hnally  (d)  provide  a  rationale  that 
would  support  the  replication  of  the 
proposed  model  in  parts  of  the  country 
(other  than  where  the  model  is  to  be 
implemented),  to  serve  the  targeted 
population.  (40  points) 

4.  AppUcant's  Experience 

A  description  of  the  offeror's 
qualifications  in  terms  of  relevant 
previous  experience,  facilities  and  other 
resources.  The  offeror  should  provide 
descriptions  of  one  or  more  prior 
activities  and  expertise  which  are 
relevant  to  the  proposed  demonstration 
model.  The  offeror  must  provide  the 
name  and  telephone  number  of  any 
relevant  reference.  (20  points) 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  Applications  may  be 
rejected  where  the  information  required 
is  not  provided  in  sufficient  detail  to 
permit  adequate  assessment  of  the 
proposal.  The  final  decision  on  the 
award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer.  Evaluations  by  reviewers 
are  advisory  only  to  the  Grant  Officer. 


Fart  TV.  Reporting  Requirements 

The  Grant  Recipient  shall  submit  the 
following  reports,  at  the  time  and  in  the 
number  of  copies  specified  to  the 
project  officer  designated  by  the  grant. 

1.  Quarterly  reports  (3  copies).  The 
first  such  report  will  be  due  90  days 
after  the  grant  beginning  date  and 
subsequent  reports  will  be  due  quarterly 
thereafter. 

2.  Quarterly  financial  reports  as 
required  by  the  grant  awand  documents. 
(Standard  Form  269.,  Financial  Status 
Report  form). 

3.  Final  report  (3  copies).  The  Grant 
Recipient  shall  provide  the  project 
officer  with  a  final  report  summarizing 
the  activities  performed  under  this  grant 
within  30  days  of  the  close  of  the  grant. 
Should  the  Government  exercise  its 
option  for  a  second  one  year  f>eriod,  the 
Grant  Recipient  is  still  required  to 
submit  the  final  report  (for  the  first 
year's  effort)  thirty  (30)  days  following 
the  renewal  of  the  grant. 

Signed  at  Washington,  DC.  this  19th  day  of 
lanuary,  1994. 

Jamea  C  DeLuca, 

Gmnt  Officer. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv: 


Item:  Entrv: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
pro\'ided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPCXJ)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  t^  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


17. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMI  Appf  oval  N«.  03«<-OO«I 


L  OATI  M«ltimO 


AdCitaanI  MMKiw 


I.    TVM  Of  SU»M««iOit 
□    Cornruclon 
Q  Mo»v-Cor»i'Mrw»> 


I.  MTt  MCOVf  e  •>  STATf 


□  Conitruction 

□  Woft-CcnUMCtlen 


Swia  Apvfcaiian  Mntitw 


t.  DAT!  acccvn  tT  rcof  luu.  aoinct 


f*amm  WnWar 


t    f^tlCAft  IH>0*>tATX>W 


|j*0*lK*m*. 


A<M>us  I9>»«  c/>y.  county.  (MM.  antf  7i«  codt| 


Orgu»ut*irmt  Unit 


Nam*  and  Mtaohon*  nuntw  d  •<• 
ma  *ci()iiut«n  tgxtt  am*  cod*> 


pamn  to  to  oomactad  on  manan  in»o*<ino 


TJ 


t.  (MrtOVUI  tO€»m»>CAT>OK  WWIMW  ttmf 


n- 


1.  TVM  Of  amXaiCT:  (•ntar  lAOtipnaia  Onar  m  tioi) 


t.   Tvn  Of  ar^lCATIOMt 


O  Naw  D  Conlmuation        Q  Ravaion 


I  Ravuton.  •nta'  aooiacyiaia  iMar(s)  in  baaiait:  LJ        LJ 


A.  StaM  K  tndapawoanr  School  Oul 

B  Caumy  L  Suia  CararaMad  Intuutan  o>  Hi^n*  Laa'nmg 

C  Uuntapal  J.  Pnvata  Unnamly 

0  To«ntth«  K.  kdlanTriM 

E.  Iniartuta  L  indMOuai 

F.  Inlarawwval  M  P>aM  0>eanuauan 

G  Soacial  0<»uc«  H  OOm  (Soae«ir)    


A  Mcaasa  *«aid  •.  Oaaaaia  Aaa>d 

0  OaoaaM  Owation   ■  Oihar  (spaoiy): 


C  mcicasa  Ouxuon 


iC  CATaLOO  Of  f  COOUL  DOMItnc 
AS$>STAMC(  NUUtU^ 


TTTLE. 


IZ  AACAS  AfTtCTCO  tT  fMJCCT  «t<fl«(.  COuntHt.  IU»t   «K  t 


»t  faopQste  fOJtcT 


Siart  Oaia 


Ending  Data 


•.  NAMI  Of  ffBCML  AOCNCT: 


It.   OESCMirnVI  mUl  Of  AffUCAKT*  f (tOJICt: 


U    OOWOattSIQWAI.  OlSTHlCn  Of 


a  Appivani 


b^Miaci 


M.  imKUTIO  fUWOItO 


a  Fadafat 


b.  AoolicaRl 


cSuia 


d  Local 


a  0<h«r 


I    Piogfam  incoma 


«  TOTAL 


JW 


4W 


XW 


.00 


X» 


4)0 


.00 


II  SAmxATKWtvufCTioiavitwtrfTATtaEomMonoiiiri  mocust 

a        *ES  T«S  PREAPPUCATKJH'APPUCATION  WAS  UAO€  AVAILABLE  TO  TK 
STATE  EXE<XmVE  OROeW  I2JT2  P«K)C£SS  K)«  »<EV\EW  ON 


DATE 


b       NO    Q    PfKXiRAM  S  NOT  OOWEREO  BT  10  12373 

□    0«  PftOCRAM  HAS  NOT  BEEN  SELKTtEO  BT  STATt  FOB  REV«W 


17.  a  TM(  AffUCAMT  OCUNOUfMT  OH  ANY  ffBCAAl  OtWn 

Q  Va«        *  *Vat^-  ana(^  an  aqMnaioi. 


D  •*> 


«   TO  TMt  MST  Of  If*  KNOWUOOf  AMO  •BJU.  ALL  OATA  M  T>«S  A»*UCAT10N»«(A»*UCAT«0M  AMI  t»Ul  ANOCOARCO.  T»«  OOCUil€»«t  HAS  •«»<  «»L» 
»im«OWtO  •»  TMI  OOVf  HHINO  •OCT  Of  IWt  A»»UCA»tT  AWC  TWf  A^aUCANT  »WU.  COMHY  tHTW  tWt  ATTAqHP  A«$UAA«C«t  »  TWt  AMltTANCt  It  awaaOCP 


a  Typad  Nima  a>  A«tN>n»d  nt«MaaMatn« 


b  Till* 


d  Siqnatwa  a<  Auif>orind  naO'aianiaiiM 
Piaxivi  Eo*ont  Net  yjsatM 


c  Tatapnona  »»>»»*a» 


a  Oft*  S9^a« 


P>aactead  by  OMB  «>c<M>  A-  •( 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  h'inge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  h^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hours  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

None. 

Volume  II: 

None. 
Volume  III: 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 


Office,  Washington,  DC  20402  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  28th  dav  of 
December  1994. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  94-1601  Filed  1-27-94;  8:45  ami 
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Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Martinka  Coal  Company 

(Docket  No.  Nt-94-Ol-Cl 

Martinka  Coal  Company.  750  levels 
Road.  Fairmont.  West  Virginia  26554. 
has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Tygart  River 
Mine  (I.D.  No.  46-03805)  located  in 
Marion  County.  West  Virginia.  Due  to 
hazardous  roof  conditions,  certain  areas 
of  the  mine  cannot  be  traveled  safely. 
The  petitioner  proposes  to  establish 
evaluation  points  to  monitor  for 
methane  and  quantity  of  air  in  the 
affected  areas.  Petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  T  &  T  Energy,  Inc. 

[Docket  No.  M-94-02-C1 

T  &  T  Energy.  Inc.,  P.O.  Box  206, 
Bruceton  Mills,  West  Virginia  26525. 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(3)  and 
(4)  (escapeways;  bituminous  and  lignite 
mines)  to  its  Mine  No.  1  (I.D.  No.  46- 
01822)  located  in  Preston  County,  West 
Virginia.  The  petitioner  proposes  to 
leave  the  affected  area  undisturbed, 
stating  that  the  area  has  been  used  for 
ten  years  without  a  problem  and  that 
compliance  with  the  standard  would 
result  in  a  diminution  of  safety. 
Petitioner  asserts  that  the  miners  are  • 
guaranteed  no  less  than  the  same 
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neasure  of  protection  as  would  be 
)rovided  by  the  mandatory  standard. 

I.  Peabody  Coal  Company 

Docket  Nki.  M  04  03-Cl 

Peabody  Coal  Company,  1951  Barrett 
Zourt.  P.O.  Box  1990.  Henderson. 
Kentucky  42420-1990.  has  filed  a 
)etition  to  modify  the  application  of  30 
:FR  75.364(b)(4)  (weekly  examination) 

0  its  Camp  No.  1  Mine  (I.D.  No.  15- 
)2709)  located  in  Union  County, 
Centucky.  Due  to  hazardous  roof 
:onditions,  certain  areas  of  the  mine 
:annot  be  traveled  safely.  The  petitioner 
jroposes  to  monitor  for  methane  and 
}uantity  of  air  in  the  affected  areas  and 
isserts  that  this  proposed  alternative 
vould  provide  at  least  the  same 
neasure  of  protection  as  would  the 
Tiandatory  standard. 

I.  Consolidation  Coal  Company 

Ekicket  No.  M-94-04-CI 

Consolidation  Coal  Company.  Consol 
Plaza.  1800  Washington  Road. 
Pittsburg.  Pennsylvania  15241-1421. 
:ias  filed  a  petition  to  modify  the 
jpplication  of  30  CFR  75.364(c)(2) 
^weekly  examination)  to  its  Osage  No.  3 
Mine  (I.D.  No.  46-01455)  located  in 
Monogalia  County.  West  Virginia.  Due 
to  deteriorated  conditions,  certain  areas 
of  the  mine  cannot  be  traveled  safely. 
The  petitioner  proposes  to  establi.sh 
evaluation  points  to  monitor  for 
methane  and  quantity  of  air  in  the 
affected  areas.  The  petitioner  asserts 
that  the  proposed  (dtemate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatorj'  standard. 

5.  Trent  Coal.  Inc. 

1  Docket  No.  M-94-05-C} 

Trent  Coal,  Inc.,  600  Grant  Street, 
Pittsburgh.  Pennsylvania  15219.  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Rice  No.  2  Mine  (I.D.  No. 
36-03636)  located  in  Cambria  County. 
Pennsylvania.  Due  to  the  size  of  the 
electric  golf  carts  used  in  the  primary 
escapeway  and  the  relative  size  of  fire 
suppression  systems,  these  golf  carts 
would  not  be  able  to  operate 
satisfactorily  with  such  a  system.  The 
petitioner  proposes  to  construct  the  golf 
carts  of  fire-resistant  material,  protect 
the  battery/motor  circuit  by  a  hjse, 
perform  all  battery  charging  on  the 
surface,  and  provide  all  golf  carts  with 
a  multipurpose  dry  chemical  fire 
extinguisher.  Petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 


protection  as  would  the  mandatory 
standard. 

6.  Eldorado  Chemical  Co. 

(Docket  No.  M-94-01-M1 

Eldorado  Chemical  Company.  P.O. 
Box  419082.  St.  Louis.  Missouri  63141- 
1782,  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.6309  (fuel  oil 
requirements  for  ANFO)  to  its  Martiki 
Mine  (I.D.  No.  15-07295)  located  in 
Marion  County,  Kentucky.  The 
petitioner  proposes  to  implement  a 
"recycled  used  oiUANFO  mixture 
operation"  at  the  mine  site  and  states 
that  the  product  would  parallel  that  of 
a  conventional  Ammonium  Nitrate/No. 
2  diesel  fuel  conventional  ANFO 
blasting  agent  product. 

7.  San  Juan  Asphalt 

(Docket  No.  M-94-02-Mi 

San  Juan  Asphalt,  P.O.  Box  490. 
Goshen,  California  93227,  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.14107(a)  (moving  machine 
parts)  to  its  Asphalt  Mine  (I.D.  No.  04- 
04896)  located  in  San  Benito  County. 
California.  The  petitioner  states  that  it  is 
impossible  to  provide  the  guard 
required  by  the  standard  due  to  pinch 
points  and  a  heavily  congested  area  in 
a  confined  space.  Petitioner  proposes  to 
prohibit  entry  of  miners  while  plant  is 
energized  by  installing  a  heavy  door 
with  a  lock. 

8.  Moline  Consimiers  Company 

IDocket  No.  N4-M-0:J-M1 

Moline  Consumers  Company.  1701 
Fifth  Avenue,  Moline,  Illinois  61265  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.14107  (moving 
machine  parts)  to  its  Midway  Stone  No. 
45  mine  (I.D.  No,  11-00134)  located  in 
Rock  Island  County,  Illinois.  The 
petitioner  proposes  to  prohibit  entry  of 
employees  while  equipment  is  operating 
by  enclosing  equipment  within  a  6-foot 
fence  with  a  padlocked  gate,  the  gate  to 
be  equipped  with  an  electrical  interlock 
wired  directly  to  the  motor  control 
circuit  which  de-energizes  the  mo.tor  if 
the  gate  is  opened.  Petitioner  states  that 
this  method  of  guarding  will  afford  the 
miners  at  least  the  same  level  of  safety 
as  would  the  guarding  required  by  the 
standard, 

9.  Magma  Copper  Company 

(Docket  No.  M-94-04-M] 

Magma  Copper  Company,  7400  North 
Oracle  Road,  Suite  200.  Tucson,  Arizona 
85704,  has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.9360(a) 
(shelter  holes)  to  its  San  Manuel  Mine 
(ID.  No.  02-00151)  located  in  Pinal 
County,  Arizona.  The  petitioner 


proposes  two  alternative  sets  of 
stipulations.  The  first  set  of  stipulations 
would  use  pony  set  shelter  holes  located 
10  feet  above  the  panel  floor  as 
designated  "shelter  holes"  in  all  haulage 
panels  at  intervals  of  approximately  35 
feet  regardless  of  clearance:  to  provide 
training  to  all  crews  working  on  haulage 
on  the  use  of  the  pony  sets  when  trains 
are  in  the  panel;  to  include  new 
procedures  and  policies  for  haulage 
levels  in  its  new  policy  manual;  to  post 
signs  throughout  the  haulage  panels 
directing  crews  to  use  the  pony  setsas 
shelter  holes  when  trains  are  moving  in 
the  panel;  and  to  keep  train  speeds  in 
the  haulageways  at  less  than  5  mph  to 
allow  ample  time  to  access  the  pony  set 
shelter  holes.  Also,  petitioner  proposes 
a  second  alternative  set  of  stipulations 
to  use  certain  existing  manway  shelter 
holes  as  designated  shelter  holes  in  all 
haulage  panels;  to  train  all  crews 
working  on  haulage;  and  to  include  new 
procedures  and  policies  in  its  pwlicy 
manual.  The  petitioner  states  that 
application  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  either  of  the  proposed 
alternative  methods  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  28, 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  21,1994. 
Patricia  W,  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 
IFR  Doc  94-1912  Filed  1-27-94;  8;45  ami 
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Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Exemption  94-6 ; 
Exemption  Application  No.  D-8093,  at  aL] 

Grant  of  Individual  Exemptions 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SIMMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
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the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  l)enericiaries:  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Frederick  J.  Grant,  M.D.,  A.P.C.  Profit 
Sharing  Plan  (the  Plan)  Located  in  San 
Luis  Obispo,  California 

(Prohibited  Transaction  Exemption  94-8; 
Exemption  Application  No.  D-90931 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 


an  interest  in  certain  improved  real 
property  (the  Property)  from  the 
individually  directed  account  in  the 
Plan  of  Frederick  J.  Grant,  M.D.  (Grant), 
a  party  in  interest  with  respect  to  the 
Plan,  to  Grant,  provided  that  the 
following  conditions  are  met: 

1.  The  terms  of  the  sale  are  at  least  as 
favorable  as  those  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

2.  The  sale  will  involve  only  Grant's 
individual  account  in  the  Plan; 

3.  The  fair  market  value  of  the 
Property  (and  as  a  result  the  Plan's 
equity  in  the  Property)  will  be 
established  by  an  independent  real 
estate  appraiser; 

4.  The  Plan  will  receive  no  less  than 
the  greater  of  its  share  of  the  fair  market 
value  of  the  Property  (minus  the  pro  rata 
portion  of  the  encumbrance)  or  the  total 
amount  the  Plan  has  expended  in 
relation  to  the  Property  as  of  the  date  of 
sale;  and 

5.  The  Plan  will  receive  all  cash  in 
regard  to  the  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1993,  at  58  FR  66033. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Retirement  Plan  for  Employees  of 
Holsum  Bakery,  Inc.  (the  Flan)  Located 
Li  Phoenix,  Arizona 

IProhibited  Transaction  Exemption  94-9; 
Exemption  Application  No.  D-94571 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  (the 
Sale)  by  the  Plan  of  certain  improved 
real  property  (the  Property)  to  Holsum 
Bakery,  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  The  Sale 
is  a  one-time  cash  transaction;  (2)  the 
Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
cormection  with  this  transaction;  (3)  the 
Property  is  appraised  by  qualified, 
independent  appraisers;  (4)  the  sales 
price  for  the  Prof)erty  is  the  greater  of 
either:  (a)  $250,000,  representing  the 
original  amount  paid  by  the  Plan  at  the 
time  of  acquisition;  or  (b)  its  fair  market 
value  on  the  date  of  the  Sale;  (5)  an 
independent,  qualified  fiduciary,  who 


has  made  an  initial  determination  that 
the  proposed  sale  is  appropriate  for  the 
Plan,  monitors  its  terms  for  the  Plan; 
and  (6)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  exemption,  the 
Employer  files  Forms  5330  with  the 
Internal  Revenue  Service  (the  Service) 
and  pays  all  applicable  additional 
excise  taxes  that  are  due  by  reason  of 
the  prohibited  lease  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  10. 1993  at  58  FR  64982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
•a  toll-free  number.) 

Couch  Distributing  Company  Amended 
and  Restated  Money  Purchase  Pension 
Plan  (the  Plan)  Located  in  Watsonville. 
CA 

(Prohibited  Transaction  Exemption  94-10; 
Exemption  Application  No.  D-94821 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Aci  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  the  Plan  of  a  judgment 
(the  Judgment),  to  Mr.  George  W.  Couch, 
III,  a  party  in  interest  with  respect  to  the 
Plan,  provided:  (1)  The  sale  is  a  one- 
time transaction  for  cash;  (2)  the  Plan  is 
not  required  to  pay  any  fees  or 
commissions  in  connection  therewith; 
(3)  Mr.  Couch  purchases  the  Judgment 
for  its  outstanding  principal  amount  and 
pays  any  past  due  interest  as  well  as 
additional  interest  accruing  at  the 
statutory  rate  on  the  Judgment  to  the 
date  of  the  purchase;  (4)  the  Plan 
receives  a  complete  return  of  its 
investment;  (5)  any  additional 
consideration  that  Mr.  Couch  receives 
pursuant  to  the  Judgment  which  is  in 
excess  of  the  purchase  price  is  applied 
to  litigation  expenses  and  the  balance 
paid  to  the  Plan;  (6)  an  independent 
fiduciary  determines  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interest  of  its 
participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  3,  1993  at  58  FR  64012. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
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jlephone  (202)  21^-8881.  (This  is  not 
toll-free  number.) 

^.J.  Casey  Trucking  &  Rigging  Co.,  Inc. 
mployees  Profit  Sharing  Plan  and 
rust  (the  Plan)  Located  in  Union,  New 
»rsey 

Prohibited  Transaction  Exemption  94-11  ; 
xemption  Application  No.  D-95061 

xemption 

The  restrictions  of  sections  406(a). 
n6(b)(l)  and  (b)(2)  of  the  Act  and  the 
anctions  resuhing  from  the  application 
f  section  4975  of  the  Code,  by  reason 
f  section  4975(c)(1)(A)  through  (E)  of 
le  Code,  shall  not  apply  to:  (1)  The 
even-year  loan  of  $300,000  (the  Loan) 
y  the  Plan  to  W.  ].  Casey  Trucking  & 
Jgging  Co..  Inc  (the  Employer),  a  party 
1  interest  with  respect  to  the  Plan;  and 
2)  the  personal  guarantees  of  the 
imployer's  obligations  under  the  Loan 
v-  James  P.  and  Nicholas  J.  Biondi  (the 
liondis).  parties  in  interest  with  respect 
D  the  Plan. 

This  exemption  is  conditioned  upon 
tie  following  requirements:  (a)  All 
irms  and  conditions  of  the  Loan  are  at 
sast  as  favorable  to  the  Plan  as  those 
btainable  in  an  arm's-length 
ransaction  with  an  unrelated  party;  (b) 
he  Loan  will  not  exceed  twenty-five 
lercent  of  the  Plan's  assets  at  any  time 
iiring  the  transaciion;  (c)  the  Loan  is 
ecured  by  a  first  lien  interest  on  certain 
quipment  (the  Equipment),  which  has 
een  appraised  by  a  qualified, 
ndependent  appraiser  to  ensure  that  the 
:iir  market  value  of  the  Equipment  is  at 
sast  200  percent  of  the  amount  of  the 
.oan;  (d)  the  Employer's  obligations 
inder  the  Loan  are  personally 
uaranteed  by  the  Biondis;  (e)  the  fair 
narket  value  of  the  Equipment  remains 
lot  less  than  200  percent  of  the 
lutstanding  balance  of  the  Loan 
hroughout  the  duration  of  the  Loan;  {f) 
n  independent,  qualified  fiduciary 
letermines  on  behalf  of  the  Plan  that  the 
.oan  is  administratively  feasible,  in  the 
lest  interests  of  the  Plan,  and  protective 
if  the  Plan  and  its  participants  and 
leneficiaries;  and  (g)  the  independent. 
|ualified  fiduciary  monitors  compliance 
vith  the  terms  and  conditions  of  the 
exemption  and  the  Loan  throughout  the 
kiration  of  the  transaction,  taking  any 
ction  necessary  to  safeguard  the  Plan's 
nterest.  including  foreclosure  on  the 
Equipment  in  the  event  of  default. 

For  a  more  complete  statement  of  the 
acts  and  representations  supporting  the 
)epartment's  decision  to  grant  this 
■xemption.  refer  to  the  notice  of 
)roposed  exemption  published  on 
3ecember  10. 1993  at  58  FR  64983. 
OR  RiRTHER  INFORMATION  CONTACT: 
i-athryn  Parr  of  the  Department. 


telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Schwebke-Shiskin  &  Associates,  Inc. 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Miramar,  Florida 

{Prohibited  Transaction  Exemption  94-12; 
Exemption  Application  No.  0-9520) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  ft'om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  the  Plan  to  Schwebke- 
Shiskin  &  Associates,  Inc.  (SSA),  the 
Plan's  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan,  of  certain  real 
property  (the  Property),  for  cash, 
provided  the  following  conditions  are 
satisfied:  (a)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
transaction;  (b)  the  sales  price  of  the 
Property  will  be  the  greater  of 
$1,068,000  or  the  fair  market  value  of 
the  Property  on  the  date  of  the  sale  as 
determined  by  a  qualified,  independent 
appraiser  (c)  SSA  will  pay  to  the 
Internal  Revenue  Service  in  timely 
fashion  all  excise  taxes  due  in 
connection  with  the  past  leasing  of  the 
Property  by  the  Plan  to  SSA;  and  (d)  to 
the  extent  that  the  Plan  received  less 
than  fair  market  rental  value  from  SSA 
in  connection  with  the  past  leasing  of 
the  Property,  SSA  will  make  the  Plan 
whole,  with  appropriate  interest,  for  any 
such  shortfall,  within  60  days  of  the 
granting  of  this  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  3,  1993  at  58  FR  64015. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

NCR  Corporation  Savings  Plan  (the 
Plan)  Located  in  Dayton,  Ohio 

IProhibited  Transaction  Exemption  94-13; 
Exemption  Application  No.  D--95361 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  applicatien 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  of  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  An 
interest-free  loan  to  the  Plan  (the  Loan) 
by  NCR  Corporation,  the  sponsor  of  the 
Plan,  with  respect  to  guaranteed 
investment  contract  number  GA-GIC- 
01226  (the  QIC)  issued  by  Executive  Life 


Insurance  Company  of  California 
(Executive  Life);  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  (the 
Repayment);  provided  that  the  following 
conditions  are  satisfied: 

(A)  No  interest  and/or  expenses  are  paid  by 
the  Plan; 

(B)  The  Loan  is  made  to  reimburse  the  Plan 
for  amounts  invested  with  Executive  Life 
under  the  terms  of  the  GIG; 

(G)  The  Repayment  is  restricted  to  cash 
proceeds  jjaid  to  the  Plan  (the  GIG  Proceeds) 
by  Executive  Life  and/or  any  other 
responsible  third  party  with  respect  to  the 
GIG.  and  no  other  Plan  assets  arc  used  to 
make  the  Repa\Tnents;  and 

(D)  The  RejMjTnents  will  be  waived  to  the 
extent  the  Loan  exceeds  the  GIG  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24,  1993  at  58  FR  62144. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Randall  W.  Smith,  M.D..  A.P.C., 
Defined  Benefit  Pension  Plan  (the  Plan), 
Located  in  San  Diego,  California 

IProhibited  Transaction  Exemption  94-14; 
Exemption  Application  No.  D--95471 ' 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  certain  real 
property  (the  Property)  by  the  Plan  to 
Randall  VV.  Smith.  M.D.  and  Florence  E 
Smith,  husband  and  wife  and 
disqualified  persons  with  respect  to  the 
Plan,  provided  that  the  consideration 
paid  for  the  Property  is  no  less  than  the 
fair  market  value  of  the  Property  on  the 
date  of  the  Sale  as  determined  by  a 
qualified,  independent  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17,  1993,  at  58  FR  66036. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Notices 


4117 


provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exepiption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  25th  day  of 
lanuary,  1994. 

Ivan  Stras&ld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 

(FR  Doc  94-1952  Filed  t-27-94;  8:45  am) 
BILUNO  COM  M10-M-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Special 
Projects  Grants  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  15, 1994.  from  1  p.m.  to  4  p.m. 
This  meeting  will  be  held  in  room  M- 
07.  at  the  Navy  Hanks  Center,  1100 


Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public,  from  1  p.m.  to  1:30  p.m. 
for  welcome  and  introductions  and  from 
3:30  p.m.  to  4  p.m.  for  a  policy 
discussion.' 

The  remaining  portion  of  this 
meeting,  from  1:30  p.m.  to  3:30  p.m.  is 
for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (a)(4).  (6)(B)  of  section  552b 
of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowrment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  January  24, 1994. 

Yvonne  M.  Sabine, 

Offfice  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-1849  Filed  1-27-94;  8:45  am) 
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Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Partnership 
Grants  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  February  16- 
18, 1994.  The  panel  will  meet  from  9 
a.m.  to  6  p.m.  on  Friday  16-17, 1994 
and  from  9  a.m.  to  4  p.m.  on  February 
18.  1994.  This  meeting  will  be  held  in 
Room  M-07.  at  the  Nancy  Hanks  Center, 


1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 

Portions  of  the  meeting  will  be  open 
to  the  public  on  February  16. 1994.  from 
9  a.m.  to  2  a.m.  for  welcome, 
introductions,  and  a  panelist 
orientation,  and  on  February  18.  1994 
from  2:20  p.m.  to  4  p.m.  for  a  guideline 
and  policy  discussion. 

The  remaining  portions  of  this 
meeting  on  February  16. 1994  from  2 
p.m.  to  6  p.m.;  from  9  a.m.  to  6  p.m.  on 
February  17, 1994;  and.  from  9  a.m.  to 
2:30  p.m.  on  February  18.  1994  are  for 
the  purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)(B)  of  section  552b 
of  Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Manai^ement 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  January  24. 1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-1854  Filed  1-27-94;  8:45  am) 
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Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Advancement  Phase  I  Dance 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  14. 1994 
from  9:30  a.m.  to  5:30  p.m.  This  meeting 
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will  be  held  in  room  M-07.  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  N\V.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10:15 
a.m.  for  introductions  and  a  brief 
Advancement  Overview,  and  from  4:30 
p.m.  to  5:30  p.m.  for  a  Policy 
Discussion. 

The  remaining  portion  of  this  meeting 
from  10:15  a.m.  to  4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  op)en  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  January  24, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-1850  Filed  1-27-94;  8:45  am) 
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Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  fPub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Advancement  Phase  I  Visual  Arts 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  10-11, 
1994.  The  panel  will  meet  from  9:30 
a.m.  to  5:30  p.m.  on  February  10. 1994 
and  from  9:30  a.m.  to  4  p.m.  on 


February  11, 1994.  This  meeting  will  be 
held  in  room  730.  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  10:30 
a.m.  on  February  10. 1994  for  welcome 
and  orientation,  and  from  2  p.m.  to  4 
p.m.  on  February  11. 1994  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  5:30  p.m.  on 
February  10.  1994  and  from  9:30  a.m.  to 
2  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applicants  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  January  24, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-1851  Filed  1-27-94;  8:45  ami 

ULLINQ  COOC  7537-01-M 


Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Theater  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  February  15-18. 1994.  The 
panel  will  meet  from  9  a.m.  to  6  p.m. 


on  February  15-17. 1994  and  from  9 
a.m.  to  4:30  p.m.  on  February  18.  1994- 
This  meeting  will  be  held  in  room  730. 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  horn  9:15  a.m.  to  10:30 
a.m.,  on  February  15, 1994  for  Opening 
Remarks  and  a  General  Overview  and 
from  3  p.m.  to  4:30  p.m.  on  February  18, 
1994  for  a  Policy  Discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  6  p.m.  on 
February  15,  1994;  9  a.m.  to  6  p.m.  on 
February  16-17, 1994;  and  from  9  a.m. 
to  3  p.m.  on  February  18,  1994  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  )anuary  24, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc  94-1855  Filed  1-27-94;  8:45  ami 
BILUNQ  COOC  7S37-01-M 


Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Literature  Advisory  Panel  (Audience 
Development  Section)  to  the  National 
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Council  on  the  Arts  will  be  held  on 
February  16-17, 1994.  The  panel  will 
meet  from  9  a.m.  to  5:30  p.m.  on 
February  16-17, 1994  and  from  9  a.m. 
to  5  p.m.  on  February  18. 1994.  This 
meeting  will  be  held  in  room  714,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  N.W..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  1:45  p.m.  to  5  p.m. 
on  February  18. 1994  for  a  guideline 
review  and  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
February  16-17, 1994  and  9  a.m.  to  1:45 
p.m.  on  February  18, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of  section 
552b  of  title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
-portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endovnnent  of  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
davs  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  January  24, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-1848  Filed  1-27-94;  8:45  ami 

BILUNQ  CODE  7S37-01-M 


Media  Arts  Advisory  Panei;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film  Video  Production 
Narrative  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  9-10. 1994.  The  panel 


will  meet  from  9  a.m.  to  6:30  p.m.  on 
February  9. 1994  and  from  9  a.m.  to  5:30 
p.m.  on  February  10. 1994.  This  meeting 
will  be  held  in  room  716.  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsections(c)(4).  (6)(B)  of  section  552b 
of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  10. 1994. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-1856  Filed  1-27-94;  8:45  am] 

BIIXINO  CODE  7537-01^ 


National  Council  on  the  Arts 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Literature  Program's  Field  Study 
Working  Group  to  the  National  Council 
on  the  Arts  will  be  held  on  February  11, 
1994  from  10  a.m.  to  4  p.m.  This 
meeting  will  be  held  in  room  714.  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
group  will  discuss  the  details  and  a 
preliminary  draft  of  the  literature  field 
overview  study. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Il  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506,  202/682-5532.  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 


Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5439. 

Dated:  January  24, 1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-1852  Filed  1-27-94;  8:45  am] 

BILUNQ  CODE  7U7-01-M 

National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  February  4-5. 1994.  The 
Council  will  meet  from  9  a.m.  to  6:15 
p.m.  on  February  4,  1994  and  bom  8:30 
a.m.  to  1:15  p.m.  on  February  5, 1994. 
in  room  M-09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  opening  remarks.  Legislative 
Update,  reports  from  the  Cotmcil 
members  on  their  activities.  Report  on 
the  President's  Committee  on  the  Arts 
and  Humanities.  Update  on  the  National 
Arts  Education  Information  Network 
future  agenda  items.  Budget  and 
Program  Reviews  and/or  Guidelines  for 
the  Music.  Folk  Arts,  Opera-Musical 
Theater.  Local  Arts  Agencies,  State  and 
Regional,  Arts  Administration  Fellows, 
and  Visual  Arts  Programs,  as  well  as 
application  review. 

If.  in  the  course  of  application 
discussion  review,  it  becomes  necessary 
for  the  Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
9(c)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682/5532.  TYY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Karen  Murphy.  Office  of  Public  Affairs. 
National  Endowment  for  the  Arts. 
Washington.  DC  20506.  at  202/682/ 
5570. 

Dated:  Ianuar>'  24. 1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-1853  Filed  1-27-94:  8:45  am) 
BtLUNO  COOe  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

DOE/USGS/NSF  Council  for 
Continental  Scientific  Drilling;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92^63.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Council  for  Continental 
Scientific  Drilling. 

Date  and  time:  February  9  &  10. 1994; 
8  a.m.  to  6  p.m.  each  day. 

Place:  Room  360;  National  Science 
Foundation:  4201  Wilson  Boulevard; 
Arlington.  VA  22230. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Contact:  Dr.  James  F.  Hays.  Division 
Director,  Division  of  Earth  Sciences, 
room  785.  National  Science  Foundation. 
Arlington.  VA  22230  (703)  306-1550: 
and  Donald  W.  Klick.  ICG/CSD 
Executive  Secretary.  922  National 
Center.  U.S.  Geological  Survey,  Reston, 
VA  22092.  (703)  648-6346. 

Minutes:  May  be  obtained  from  the 
Contact  Person(s)  listed  above. 

Agenda:  Briefings  on 
accompUshments.  current  activities,  and 
future  plans  of  the  DOE.  NSF.  and  USGS 
CSD  programs:  discussions  of 
recommendations  for  organizational 
structure,  procedures,  schedule,  and 
related  matters  for  the  U.S.  CSDP 
overview  by  the  Council  for  CSD. 

Dated:  January  24. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-1834  Filed  1-27-94;  8:45  am) 
BILUNG  COOC  7J86-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Geosciences. 

Date  and  time:  February  16-18. 1994; 
9  a.m.  to  5  p.m. 


Place:  February  16. 1994.  room  390, 
NSF.  4201  Wilson  Blvd.  Arlington.  VA 
February  17-18,  1994.  room  330,  NSF. 
4201  Wilson  Blvd,  Arlington,  VA. 

Type  o/mee(/ng;  Closed. 

Purpose  of  meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and 
other  privileged  materials. 

Agenda:  To  provide  oversight  review 
of  the  three  facilities  programs  in  the 
Oceanographic  Centers  and  Facilities 
Section.  The  programs  are  Ship 
Operations,  Shipboard  Science  Support 
Equipment,  and  Instrumentation  and 
Technical  Services. 

Reason  for  closing:  The  meeting  is 
closed  to  the  public  because  the 
Committee  is  reviewing  proposal 
actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  were  disclosed.  If  discussions 
were  open  to  the  public,  these  matters 
that  are  exempt  under  5  U.S.C.  552b(c) 
(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  January  24, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  94-1833  Filed  1-27-94;  8:45  ami 
BtLUNG  COOE  7S6S-01-M 


Agency  Relocation 
action:  Notice. 


This  announcement  is  to 
communicate  the  new  location  of  the 
National  Science  Foundation  (NSF). 
NSF  has  completed  an  agency-wide 
relocation  to  offices  in  Arlington,  VA. 
All  activities  previously  located  in  the 
District  of  Columbia  are  in  the  new 
facility.  The  new  address  is  as  follows; 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA,  22230. 
EFFECTIVE  DATE:  January  24. 1994. 
FOR  FUFmiER  INFORMATION  CONTACT:  NSF 
Information  Center  at  703-306-1234. 

Dated:  January  24, 1994. 
Joseph  F.  Burt, 
Relocation  Project  Manager. 
(FR  Doc  94-1832  Filed  1-27-94;  8:45  am] 

BILUNO  COOC  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures 

The  ACRS  Subcommittee  on  Plaxming 
and  Procedures  will  hold  a  meeting  on 


Wednesday,  February  9, 1994,  room  P- 
422.  7920  Norfolk  Avenue.  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  9,  1994 — 2  p.m. 
Until  4:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  the 
Committee  business,  and  organizational 
and  personnel  matters  relating  to  ACRS 
and  its  staff.  The  Committee  will  also 
discuss  qualifications  of  candidates 
nominated  for  appointment  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  op)en  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  jwrson.  Dr. 
John  T.  Larkins  (telephone  (301/492- 
4516),  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 


Dated:  January  19, 1994. 
Sajn  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

[FR  Doc.  94-1868  Filed  1-27-94;  8:45  am] 

BILUNG  COOC  7SMMI1-M 

Pocket  No.  50-142] 

UCLA  Research  Reactor;  Closing  of 
Local  Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  University  of  California  at  Los 
Angeles  (UCLA)  Research  Reactor 
located  at  the  West  Los  Angeles 
Regional  Library,  Los  Angeles, 
California.  The  LPDR  is  no  longer 
needed  and  will  close  effective  February 
11. 1994. 

The  West  Los  Angeles  Regional 
Library  has  been  the  LPDR  for  the  UCLA 
Research  Reactor  since  December  1980 
when  it  was  established  for  the 
proposed  license  renewal.  Since  that 
time  the  LPDR  has  remained  operational 
maintaining  documents  on  the 
termination  of  the  UCLA  License  No.  R- 
71  through  the  decommissioning  of  the 
facility.  On  December  28. 1993.  the  NRC 
issued  an  Order  releasing  the  UCLA 
Research  Reactor  Facility  for 
unrestricted  use.  Therefore,  effective 
February  11. 1994.  the  LPDR  will  be 
closed. 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  Grimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

[FR  Doc.  94-1869  Filed  1-27-94;  8:45  ami 

BILUNQ  CODE  7590-01-M 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-80 
and  DPR-82  issued  to  Pacific  Gas  and 
Electric  Company  (the  licensee)  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant  located  in  San  Luis  Obispo 
County.  California. 

The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  3/4.32.  "Engineered 
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Safety  Features  Actuation  System 
Instrumentation."  and  TS  3/4.6.2.3. 
"Containment  Cooling  System."  TS  3/ 
4.3.2.  Table  3.3-3.  "Engineered  Safety 
Features  Actuation  System 
Instrumentation  Surveillance 
Requirements."  would  be  revised  to 
clarify  acceptable  containment  fan 
cooling  unit  (CFCU)  configurations  that 
satisfy  the  safety  analysis  requirements 
and  to  clarify  the  minimum  required 
component  cooling  water  flow  supplied 
to  the  CFCU  cooling  coils.  The  specific 
TS  changes  proposed  are  as  follows: 

(1)  TS  3.3.2.  Table  3.3-3  and  Table 
4.3-2.  Functional  Units  2.c.  and  3.b.3). 
would  be  revised  to  expand  the  mode 
applicability  to  Mode  4. 

(2)  TS  3.6.2.3  would  be  revised  to 
require  that  at  least  four  containment 
fan  cooling  units  (CFCUs).  or  three 
CFCUs,  each  supplied  by  a  separate 
vital  bus,  be  operable. 

(3)  TS  3.6.2.3,  action  statement  a.. 
would  be  revised  to  clarify  the 
equipment  required  to  be  operable  when 
in  the  action  statement. 

(4)  TS  3.6.2.3,  action  statement  b., 
would  be  deleted. 

(5)  TS  3.6.2.3,  action  statement  c. 
would  be  renumbered  to  action 
statement  b.  and  revised  to  clarify  the 
equipment  required  to  be  operable  when 
in  the  action  statement. 

(6)  TS  4.6.2.3.8.2)  would  be  revised  to 
clarify  the  minimum  component  cooling 
water  (CCW)  flow  to  the  CFCUs  as  1650 
gpm  during  normal  operation  which 
will  assure  that  the  required  accident 
flow  is  satisfied. 

(7)  A  footnote  would  be  added  to  the 
surveillance  requirement  of  TS 

4.6.2. 3.a.2)  allowing  all  CFCUs  to  have 
flow  CCW  flow  for  ASME  Section  XI 
testing  and  Mode  4  operation  with  the 
residual  heat  removal  (RHR)  heat 
exchangers  in  service  for  decay  heat 
removal. 

(8)  TS  4.6.2.3.8.3)  would  be  revised  to 
remove  cycle  specific  information  that 
is  no  longer  applicable. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 


any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Neither  the  [component  cooling 
water]  CCW  system  nor  the  containment 
pressure  high-high  signal  initiate  any 
accident,  and  therefore,  do  not  affect  the 
probability  of  an  accident  occurring. 

Addition  of  Mode  4  to  the 
applicability  of  the  containment  high- 
high  pressure  signal  provides  assurance 
that  the  containment  spray  system  will 
automatically  actuate  and  the  CCW 
nonvital  header  will  automatically 
isolate  is  response  to  the  high 
containment  pressure. 

Deletion  ofaction  statement  b.  of  TS 
3.6.2.3  is  conservative  since  it  assures 
that  adequate  containment  heat  removal 
is  available  and  assures  that  the 
assumptions  of  the  bounding  Mode  1 
containment  [design  basis  accident) 
DBA  are  satisfied. 

Revising  the  CCW  flow  rates  to  the 
CFCUs  clarifies  the  expected  CCW  flow 
rates  during  normal  operation. 
Operation  within  the  flowrequirements 
assures  that  adequate  How  will  be 
available  to  the  CFCUs  to  satisfy  the 
assumptions  in  the  containment  DBA  in 
[final  safety  analysis  report)  FSAR 
Section  6.2B.3. 

PG&E  analysis  has  determined  that 
with  three  CFCUs  available  for 
containment  heat  removal  ,  adequate 
CCW  How  will  be  available  with  both 
[residual  heat  removal)  RHR  heat 
exchangers  in  service  to  provide 
assurance  that  the  maximum  design 
pressure  of  containment  is  not 
exceeded,  assuming  a  single  failure  does 
not  occur. 

The  revisions  to  clarify  CFCU 
configurations  that  satisfy  the  [limiting 
condition  for  operation]  LCO  and  action 
statements  and  the  removal  of  cycle 
specific  information  from  the 
containment  cooling  TS  are 
administrative  changes  that  do  not  affect 
the  operating  methodology  of  Diablo 
Canyon. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  revision  to  the  minimum  CCW 
flow  requirement  to  the  CFCU  cooling 
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coils  updates  a  requirement  currently  in 
the  TS.  The  new  flow  requirement 
assures  that  the  maximum  containment 
design  pre .  are  will  not  be  exceeded 
during  a  DBA  and  assures  that  the  CCW 
system  is  not  overheated.  The  changes 
do  not  result  in  any  physical 
modincalion  to  any  plant  system. 

The  revisions  to  clarify  CFCU 
configurations  that  satisfy  the  LCO  and 
action  statements  and  the  removal  of 
cycle  specific  information  from  the 
containment  cooling  TS  are 
administrative  changes  that  do  not  affect 
the  operating  methodolo^  of  Diablo 
Canvon. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

Revising  the  CCW  flow  rates  to  the 
CFCUs  clarifies  the  expected  CCW  flow 
rates  during  normal  operation  that 
satisfy  the  ..^sumptions  in  the 
containment  design  basis  accident 
described  in  FSAR  Update  Section 
6.2B.3.  The  revision  is  an  administrative 
change  that  clarifies  the  intent  of  the  TS. 

PC&£  analysis  has  determined  that 
with  three  CFCUs  available  for 
containment  heat  removal,  adequate 
CCW  flow  will  be  available  with  both 
RHR  heat  exchangers  in  service  to 
provide  assurance  that  the  maximum 
design  pressure  of  containment  is  not 
exceeded,  assuming  a  single  failure  does 
not  occur. 

The  revisions  to  clarify  CFCU 
configurations  that  satisfy  the  LCO  and 
action  statements  and  the  removal  of 
cycle  specific  information  from  the 
containment  cooling  TS  are 
administrative  changes  that  do  not  a^ect 
the  operating  methodology  of  Diablo 
Canvon. 

Tnerefo"^  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
marein  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  28. 1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  bearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  SL-eet.  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
CaUfomia  Polytechnic  State  University, 
Robert  F.  Kennedy  Library.  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo.  California  93407.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 


Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  (unended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
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a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

f>arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay, 
Director,  Project  Directorate  V: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Christopher  J.  Warner.  Esq.. 
Pacific  Gas  and  Electric  Company.  P.O. 
Box  7442,  San  Francisco,  California 
94120.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  10, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
Sheri  R.  Peterson, 

Project  Manager,  Project  Directorate  V, 
Division  of  Reactor  Projects  III/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-1954  Filed  1-27-94;  845  am) 

BILUNQ  CODE  7590-01-M 

Pocket  No.  030-09792,  License  No.  13- 
02752-08  EA  93-111] 

Indiana  University  School  of  Medicine; 
Indianapolis,  IN;  Order  Imposing  Civil 
Monetary  Penalty 

I 

Indiana  University  School  of 
Medicine  (licensee)  is  the  holder  of 
Byproduct  Material  License  No.  13- 
02752-08  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  September  26. 1973. 
The  license  was  amended  in  its  entirety 
on  October  6, 1989.  and  is  due  to  expire 
on  November  30.  1994.  The  license  was 
most  recently  amended  on  April  9, 

1992.  The  license  authorizes  the 
licensee  to  possess  Cobalt-60  sealed 
teletherapy  sources  for  medical  use 
described  in  10  CFR  35.600  and  for 
irradiation  of  blood  and  blood  products 
in  accordance  with  the  conditions 
specified  therein. 

U 

An  inspection  of  the  licensee's 
activities  was  conducted  on  December 
14. 1992,  through  January  13, 1993.  The 
results  of  this  inspection  indicated  that 
the  licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  licensee  by  letter  dated  October  7, 

1993.  The  Notice  states  the  nature  of  the 
violation,  the  provisions  of  the  NRC's 


requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violation.  The 
licensee  responded  to  the  Notice  by  a 
letter  dated  October  29. 1993.  In  its 
response,  the  licensee  disputes  the 
validity  of  the  cited  violation.  Further, 
the  licensee  takes  exception  to  the  NRC 
Staffs  application  of  the  civil  penalty 
adjustment  factors  in  the  areas  of 
identification  and  licensee  performance. 

ni 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  $5,000  within  30  days  of  the 
date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Office 
of  the  Enforcement.  U.S.  Nuclear 
Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington. 
DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
III.  801  Warrenville  Road,  Lisle.  Illinois 
60532-4351 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 
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In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  In  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  January  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  Liebennan, 
Director  Office  of  Enforcement 

Appendix 

Evahiation  and  Conclusion 

On  OctoU  r  7, 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil  Penalty 
(.Notice)  was  issued  for  a  violation  identified 
during  an  NRG  insf)ection  on  Decemljer  14, 

1992,  through  January  13.  1993.  Indiana 
University  School  of  Medicine  responded  to 
the  Notice  in  a  letter  dated  October  29, 1993. 
In  its  resp)onse,  the  licensee  disputes  the 
validity  of  the  cited  violation.  Further,  the 
licensee  takes  exception  to  the  NRC  Staffs 
application  of  identification  and  licensee 
performance  civil  penalty  adjustment  foctors. 
The  NRC's  evaluation  and  conclusions 
regarding  the  licensee's  requests  are  as 
follows: 

Restatement  of  Violation 

10  CFR  3S.32(a)  states,  in  part,  that  each 
licensee  shall  establish  and  maintain  a 
written  quality  management  program  to 
provide  high  confidence  that  radiation  from 
byproduct  material  will  be  administered  as 
directed  by  the  authorized  user.  Pursuant  to 
10  CFR  35.32(a)  (1)  and  (3).  the  quality 
management  program  must  include  written 
policies  and  iTocedures  to  meet  sptecific 
objectives  that:  (1)  Prior  to  administration,  a 
written  directive  is  prepared  for  any 
teletherapy  radiation  dose;  and  (2)  fmal  plans 
of  treatment  and  related  calculations  for 
teletherapy  are  in  accordance  with  the 
written  directive. 

10  CFR  35.2  deflnes  a  written  directive  as 
an  order  in  writing  for  a  specific  patient, 
dated  and  signed  by  an  authorized  user  prior 
to  administration  of  radiation  and  containing, 
for  teletherapy,  the  following  information: 
The  total  dose,  dose  per  fraction,  treatment 
site,  and  overall  treatment  period. 

Contrary  to  the  above,  as  of  January  13, 

1993,  the  licensee's  quality  management 
program  for  teletherapy  dated  January  16, 
1992.  did  not  have  a  procedure  for  (1) 
Ensuring  the  written  directive  contained  the 
total  dose,  dose  per  fraction,  treatment  site, 
and  overall  treatment  pwriod  and  (2)  verifying 
the  dose  calculations  for  administrations  of 
three  fractions  or  less  to  confirm  that  the 
final  plans  of  treatment  are  in  accordance 
with  the  %«rritfen  directive.  Consequently,  on 
November  X^.  1992,  the  licensee's  authorized 
user  signed  and  dated  a  written  directive  for 
teletherapy  treatment  that  failed  to  include 
the  overall  treatment  period  and  the  licensee 
failed  to  verify  the  dose  calculations,  since 
th';  ti°.atment  called  for  less  than  3  fractions. 


to  ensure  the  final  plans  of  treatment  were  in 
accordance  with  the  written  directive. 

Summary  of  Licensee's  Response  to  the 
Violation 

The  licensee  disputes  the  validity  of  the 
cited  violation,  the  assigned  Severity  Level, 
and  the  NRC  root  cause  analysis,  as  follows: 

1.  The  licensee  asserts  that  the  proposed 
violation  did  not  cause  the  misadministration 
even  though  the  written  directive  did  include 
the  overall  treatment  period.  In  the  written 
directive  for  the  patient  treated  November  13, 
1992,  the  number  of  fractions  is  written  as  "2 
fx"  which  means  the  treatment  period  is  to 
include  two  fractions  or  treatments.  This  is 
the  licensee's  interpretation  of  the  overall 
treatment  period.  The  licensee  asserts  that 
the  term  "overall  treatment  period"  is  not 
defined  in  the  regulations  or  in  Regulatory 
Guide  8.33.  According  to  the  licensee,  the 
presence  or  absence  of  the  documentation  of 
the  overall  treatment  period  would  have  no 
bearing  on  the  initial  interpretational  error 
made  by  the  dosimetrist  or  the  subsequent 
oversights  by  individuals  who  were  verifying 
the  correctness  of  the  treatment 

2.  The  licensee  notes  that  the  treatment 
was  performed  on  an  emergency  basis  and 
that  this  fact  causes  the  standard  verification 
procedure  to  change  depending  upon  the 
availability  of  staff.  According  to  the 
licensee,  while  neither  the  Quality  Control/ 
Quality  Assurance  Program  (QA/QCP)  nor 
the  Quality  Management  Program  (QMP) 
include  specific  procedures  for  verification 
when  less  than  four  treatments  are 
prescribed,  no  change  in  the  subsequent 
chart  checking  procedures  would  have 
resulted  because  the  treatment  in  question  as 
an  emergency. 

The  licensee  also  asseris  that  it  verified  the 
dose  calculations  in  that  the  prescribing 
physician/authorized  user  and  two  radiation 
therapists  attempted  to  verify  that  the 
treatment  to  be  delivered  was  in  accordance 
with  the  written  directive.  According  to  the 
licensee,  while  none  of  these  individuals 
identified  the  calculational  error  made  by  the 
dosimetrist,  their  failure  to  Identify  the  error 
was  related  to  the  wording  of  the  written 
directive  rather  than  the  failure  to  follow 
proper  procedure. 

3.  The  licensee  challenges  the 
categorization  of  the  proposed  violation  as  a 
Severity  Level  III  violation.  The  licensee 
asserts  that  the  misadministration  occurred 
due  to  inconsistencies  in  the  format  of  the 
written  directive,  and  that  the  QMP  was 
followed  and  the  appropriate  checks  were 
made.  According  to  the  licensee,  the 
violation  would  be  more  appropriately 
categorized  at  Severity  Level  IV  since  it  does 
not  represent  a  programmatic  weakness  in 
the  implementation  of  the  QMP.  the  failure 
was  isolated  to  the  single  event,  and  the 
consequences  were  limited  and  did  not 
adversely  affect  the  patient 

4.  The  licensee  disagrees  with  the  NRCs 
statement  that.  "The  violation  contributed  to 
the  ocoirrence  of  a  misadministration  on 
November  13, 1992." 

NRC  Evaluation  of  Licensee's  Response  to  the 
Violation 

This  enforcement  action  fboises  on  the 
licensee's  failure  to  develop  and  implement 


an  adequate  QMP.  As  a  result  of  the 
misadministration,  the  NRC  performed  a 
detailed  review  of  the  licensee's  QMP  during 
the  followup  inspection  and  enforcement 
deliberations.  The  result  of  this  detailed 
review  was  that  the  NRC  identified 
substantial  deficiencies.  The  ins(>ection 
determined  that  the  licensee's  written  QMP 
did  not  have  procedures  for:  (1)  Ensuring  that 
the  written  directive  contained  the  total  dose, 
dose  per  fraction,  treatment  site,  and  the 
overall  treatment  period;  and  (2)  verifying  the 
dose  calculations  for  administrations  of  three 
fractions  or  less  to  confirm  that  the  final 
plans  of  treatment  are  in  accordance  with  the 
written  directive.  The  licensee  has  not 
provided  any  information  to  demonstrate  that 
its  written  QMP  addressed  these  procedures. 
These  deficiencies  represent  a  programmatic 
(as  opposed  to  isolated)  failure  in  the 
implementation  of  the  QMP;  therefore,  the 
violation  was  categorized  at  Severity  Level  III 
in  accordance  with  the  NRC  Enforcement 
Policy.  Supplement  VI.C6  (57  FR  5792). 

NRC  has  defined  the  term  "overall 
treatment  period"  in  the  Statement  of 
Considerations  for  the  QMP  rule  (56  FR 
34104).  According  to  the  Statement  of 
Considerations,  "the  phrase  'overall 
treatment  period'  was  added  to  emphasize 
that  the  treatments  will  end  after  the 
specified  number  of  weeks,  unless  the 
treatment  period  is  revised  by  the  authorized 
user  prior  to  continuing."  Therefore,  the 
treatment  period  is  a  unit  of  time  and  not  the 
number  of  fractions  as  used  in  the  licensee's 
definition. 

The  licensee  argues  that  three  different 
individuals  (the  authorized  user  and  two 
radiation  therapists)  attempted  to  verify  that 
the  treatment  to  be  delivered  was  in 
accordance  with  the  written  directive,  and 
that  the  failure  to  identify  the  error  was 
related  to  the  working  of  the  written  directive 
rather  than  a  failure  to  follow  proper 
procedure.  However,  the  same  authorized 
user  had  created  the  written  directive  that 
same  afternoon.  Therefore,  it  is  extremely 
unlikely  that  his  failure  to  identify  the  error 
was  related  to  the  wording  of  his  own  written 
directive.  The  licensee's  QMP  procedure 
required  that  the  authorized  user  review  and 
initial  the  treatment  chart  to  verify  that  he 
had  reviewed  the  written  proscription  and 
the  calculated  dose  per  fraction.  As  noted  In 
the  inspection  report,  the  information  vimtten 
on  the  patient  chart  clearly  indicated  that  the 
dose  per  fraction  was  incorrect.  It  appears 
that  the  authorized  user  initialed  the  chart 
and  that  his  review  was  cursory  or 
inadequate. 

Moreover,  the  violation  focuses  on  the  fact 
that,  while  the  licensee's  QMP  requires  that 
a  physics  staff  member  review  the  accuracy 
of  all  dosimetric  calculations  for  treatments 
that  are  delivered  In  four  or  more  fractions, 
it  has  no  equivalent  pnovision  for  treatments 
that  are  delivered  in  less  than  four  fractions. 
Had  such  an  independent  review  been 
required  by  the  Licensee's  QMP  and 
performed  in  this  case,  the  error  could  have 
been  avoided. 

The  Licensee's  QMP  waived  review  of  dose 
calculations  by  the  physics  staff  member  for 
extenuating  circumstances  such  as  staff 
shortages  and  emergency  treatments.  Neither 
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the  QMP  regulations  nor  the  accompanying 
regulatory  guide  suggest  that  this 
independent  review  may  be  waived  for  staff 
shortages  or  emergent  treatments,  such  as 
those  that  must  be  performed  after  working 
hours.  A  footnote  to  10  CFR  35.32(a)(1) 
states,  "if,  because  of  the  emergsnt  nature  of 
the  {Mtient's  medical  condition,  a  delay  in 
ordo-  to  provide  a  written  directive  would 
jeopardize  the  patient's  health,  an  oral 
directive  will  be  acceptable,  provided  that 
the  information  contained  in  the  oral 
directive  k  documented  immediately  in  the 
patient's  record  and  a  written  directive  is 
prepared  within  24  hours  of  the  oral 
directive."  Neither  10  CFR  35.32(a)  nor  the 
footnote  permit  the  waiving  of  the 
independent  review  of  the  dosimetric 
calculations  due  to  the  emergent  nature  of  a 
treatment  The  independent  verification  is 
especially  important  during  times  when  the 
licensee  is  more  subject  to  error  such  as  with 
staff  shortages  and  emergent  treatments. 

Based  on  the  above,  the  NRC  concludes 
that  the  violation  did  occur  as  stated,  and 
that  there  was  not  an  adequate  basis  for  a 
reduction  of  the  severity  level. 

Summary  of  Licensee's  Request  for  Mitigation 

1.  Identification 

The  licensee  asserts  that  the  NRC 
improperly  takes  credit  for  identifying  the 
proposed  violation  of  the  QMP  because  the 
QMP  was  submitted  to  the  NRC 
approximately  1.5  years  ago  in  accordance 
with  10  CFR  35.32(0(2):  and.  since  that 
submission,  the  licensee  has  received  no 
indication  that  the  QMP  was  deficient. 
According  to  the  licensee,  the  "less  than  four 
treatment"  deficiency  was  detected 
concurrently  by  the  NRC  and  the  licensee  as 
a  result  of  this  misadministration;  and 
therefore,  escalation  of  enforcement  based  on 
the  NRC's  claim  of  identifying  the  deficiency 
is  inappropriate. 

2.  Licensee  Performance 

The  licensee  asserts  that  the  NRC 
improperly  escalated  the  base  civil  penalty 
by  100  percent  for  "poor  past  performance" 
and  notes  that  this  was  apparently  due  to  a 
misadministration  which  occurreid  in  May  of 
1990,  some  2.5  years  before  the  most  recent 
one.  According  to  the  licensee,  while  the 
NRC  claims  that  these  two 
misadministrations  were  "similar",  the  only 
similarities  were  that  they  were  both  brain 
treatments  and  the  dose  per  fraction  was 
doubled.  The  licensee  notes  that  the 
dissimilarities  include  an  emergency 
treatment  versus  treatment  during  normal 
working  hours,  a  short-term  versus  a  more 
conventional  long-term  treatment,  and  a 
single  port  treatment  versus  a  multiple  port 
treatment.  According  to  the  licensee,  there 
appears  to  be  no  relationship  between  the 
causes  of  the  two  misadministrations.  The 
licensee  Indicates  that  this  escalation  implies 
that  the  NRCs  sole  evaluation  of  pest 
performance  relates  to  the  number  of 
misadministrations  which  have  occurred  and 
been  reported  over  an  undefined  period  of 
time.  The  licensee  points  out  that  the  May 
1990  misadministration  was  discovered 
through  its  QA/QCP  and.  until  January  of 
1992.  most  licensees  were  not  required  to 


have  any  tvpe  of  QMP;  therefore,  comparing 
the  licensee's  {>erformance  to  that  of  other 
licensees  in  not  appropriate  (i.e..  other 
licensees  may  have  had  misadministrations 
which  went  undetected  due  to  the  fact  that 
they  had  no  QMP). 

The  licensee  asserts  that  while  a  QMP 
helps  reduce  the  possibility  of 
misadministrations.  normal  statistical 
probabilities  would  predict  that  the  potential 
for  misadministrations  will  increase  with  the 
number  of  patient  treatments  due  to  human 
error.  In  the  licensee's  particular  instance,  its 
Radiation  Oncology  Department  treated 
approximately  1418  patients  including  some 
52,000  separate  treatments  with  external 
beam  therapy  during  the  time  interval 
between  the  two  misadministrations.  Five 
hundred  and  eighteen  (518)  of  those  patients 
(approximately  15.000  sef>arate  treatments) 
were  specifically  treated  with  cobalt-60 
teletherapy.  According  to  the  licensee,  one 
patient  with  two  ports  in  error  is  a  very  small 
percentage  of  the  overall  number  of 
treatments  and  should  not  be  sufficient  to 
escalate  a  civil  penalty  based  upon  "poor 
past  performance." 

NFC  Evaluation  of  Licensee's  Request  for 
Mitigation 

1.  Identification 

Licensees  may  not  expect,  or  rely  on.  NRC 
to  identify  safety  problems  or  violations  for 
them.  The  Enforcement  Policy  provides  that 
the  purpose  of  the  identification  factor  is  to 
encourage  licensees  to  monitor,  supervise, 
and  audit  activities  in  order  to  assure  safety 
and  compliance.  By  the  licensee's  own 
admission,  it  did  not  detect  the  problems 
noted  in  the  violation  during  the  1 .5  years 
that  its  QMP  has  been  in  existence,  nor  is 
there  any  evidence  that  the  licensee 
identified  the  specific  problems  noted  in  the 
violation  before  NRC  did.  For  example,  these 
problems  are  not  noted  in  the  licensee's 
December  17, 1992  misadministration  report, 
which  includes  a  section  entitled, 
"Improvements  and  Actions  Taken  to 
Prevent  Recurrence." 

Based  on  the  above,  the  NRC  concludes 
that  50  percent  escalation  of  the  base  civil 
penalty  is  warranted  for  NRC  identification. 

2.  Licensee  Performance 

The  NRC  Enforcement  Policy  states  that 
prior  performance  refers  to  the  licensee's 
performance  normally  (1)  within  the  last  two 
years  of  the  inspection  at  issue,  or  (2)  the 
period  within  the  last  two  inspections, 
whichever  is  longer.  On  this  case  the  period 
covered  by  the  last  two  inspections  is 
applicable,  i.e.,  two  inspections  prior  to  the 
insptection  at  issue.  The  two  previous 
inspections  to  be  considered  are  the 
inspection  conducted  on  September  11. 1991. 
and  the  inspection  conducted  on  May  21-23. 
1990. 

The  NRC  did  not  compare  the  licensee's 
performance  with  other  licen-sees.  The 
Enforcement  Policy  provides  that  the 
effectiveness  of  previous  corrective  action  for 
similar  problems  is  a  consideration  in 
assessing  the  licensee  performance  factor. 
The  May  1990  inspection  was  conducted  to 
review  the^circumstances  surrounding  a 
teletherapy  misadministration.  The  physicist 


performing  &e  treatment  dose  calculation 
misinterpreted  the  physician's  written 
prescription.  The  error  continued  undetected 
despite  at  least  four  separate  opportunities 
for  the  dosimetry  and  physician  staffs  and 
several  opportunities  for  the  technologists  to 
identify  the  problem.  In  its 
misadministration  report  of  May  24. 1990, 
the  licensee  noted  that  loss  of  objectivity  was 
a  causative  factor  in  that  the  various  QA 
checks  had  not  been  performed  as  an 
independent  review.  The  licensee's 
corrective  action  was  to  turn  an  existing 
requirement  that  the  authorised  user  initial 
the  chart  before  the  treatment  begins  into  a 
full  QA  ch«ck  involving  a  review  by  the 
physician  of,  among  other  things,  the 
calculated  dose  per  fraction.  A  memorandum 
entitled  "Chart  checking  of  treatment  doses 
and  calculations"  was  circulated  to 
emphasire  to  physicians  and  other  key 
personnel  the  importance  of  vigilant  and 
critically  minded  checking  of  doses  and  dose 
calculations.  Thus,  the  NRC  concludes  that 
the  root  causes  of  the  misadministrations  are 
sufficiently  similar  to  warrant  escalation  for 
past  performance. 

The  licensee  also  argues  good  past 
performance  in  that  a  very  small  percentage 
of  its  treatments  were  misadministrations.  On 
the  contrary,  the  NRC  is  concerned  that  the 
licensee  was  performing  a  high  volume  of 
treatments  with  a  deficient  QMP. 

Based  on  the  above,  100  percent  escalation 
of  the  base  civil  penalty  is  warranted  for  poor 
licensee  performance. 

NRC  Conclusion 

Based  on  its  evaluation  of  the  licensee's 
response,  the  NRC  staff  concludes  that  the 
violation  did  occur  as  stated,  and  that  neither 
an  adequate  basis  for  a  reduction  of  the 
severity  level  nor  for  mitigation  of  the  civil 
penalty  has  been  provided  by  the  licensee. 
Accordingly.  NRC  concludes  that  a  civil 
monetary  penalty  of  S5.000  should  be 
imposed  by  order. 

[PR  Doc.  94-1870  Filed  1-27-94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday.  Feb.  17. 1994 
Thursday.  Feb.  24. 1994 
Thursday.  Mar.  10. 1994 
Thursday.  Mar.  24, 1994 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building. 
1900  E  Street.  NW.;  Washington.  DC 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
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representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5 
U.S.C.  5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340,  1900  E  Street, 
NW..  Washington.  DC  20415  (202)  60&- 
1500. 

Dated:  January  14,  1994. 
Anthony  F.  Ingrassia, 

Chairman.  Federal  Prevailing  Rate  Advisory 

Committee. 

(PR  Doc.  94-1728  Filed  1-27-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reto8s«  No.  34-33501;  File  No.  SR-Amex- 
93-42] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to 
Disciplinary  Rules 

January  21,1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  23, 1993, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  is 
proposing  to  amend  its  disciplinary 
rules  relating  to  the  retention  of 
disciplinary  jurisdiction  and  the 
settlement  of  disciplinary  actions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Retention  of  disciplinary  jurisdiction. 
Under  the  Act,  the  Exchange  is  required 
to  investigate  possible  wrongdoing  by 
persons  and  entities  subject  to  its 
jurisdiction  and,  if  warranted,  initiate 
appropriate  disciplinary  action.  The 
Exchange's  disciplinary  jurisdiction 
extends  to  its  members,  member 
organizations,  and  their  registered 
employees.  Article  V.  Section  6  of  the 
Exchange  Constitution  and  Rule  341 


permit  the  Exchange  to  retain 
disciplinary  jurisdiction  even  after  the 
termination  of  a  person's  or  an  entity's 
status  as  a  member,  member 
organization,  or  registered  employee, 
provided  that  it  gives  them  written 
notice  that  it  is  retaining  jurisdiction 
within  one  year  immediately  following 
its  receipt  of  written  notice  of  their 
termination. 

Member  firms  are  required  to  file  a 
termination  notice  with  the  Exchange 
whenever  a  registered  employee  leaves 
their  employ.  In  most  cases,  these  reflect 
voluntary  resignations.  However, 
member  firms  are  also  required  to  file 
amended  termination  notices, 
subsequent  to  the  registered  employee's 
departure,  if  they  become  aware  of 
customer  complaints  or  other  possible 
wrongdoing  by  the  employee.  The 
Exchange  has  always  taken  the  position 
that  the  one  year  period  to  retain 
jurisdiction  under  its  rules  begins  to  run 
only  after  it  is  notified  by  the  member 
firm  of  possible  violative  conduct  by  the 
registered  employee.  We  believe  that 
this  is  a  logical  position  since  the 
Exchange  would  have  no  reason  to 
retain  jurisdiction  and  initiate  an 
investigation  unless  it  had  reason  to 
believe  a  violation  may  have  been 
committed. 

Recently,  in  an  appeal  to  the  SEC,  a 
respondent  in  an  Exchange  disciplinary 
proceeding  asserted  that  the  Exchange 
lacked  jurisdiction  over  him  because  it 
failed  to  notify  him  within  one  year 
from  the  time  his  former  firm  filed  a 
termination  notice  reporting  his 
voluntary  resignation. i  In  that  case,  the 
Exchange  retained  jurisdiction  within 
one  year  of  receiving  an  amended 
termination  notice  reporting  a  customer 
complaint  against  the  registered 
representative.  The  SEC  agreed  with  the 
respondent,  adopting  the  more  narrow, 
literal  reading  of  our  jiu-isdictional 
provision,  requiring  the  Exchange  to 
retain  jurisdiction  within  one  year  of  its 
receipt  of  a  termination  notice, 
regardless  of  whether  such  notice 
contains  any  indication  of  actionable 
conduct.  However,  the  Commission  in 
its  decision  indicated  that  it  was 
sensitive  to  the  Exchange's  position  and 
would  be  receptive  to  the  Exchange 
amending  its  rules  to  expressly  provide 
that  the  one  year  time  period  begins 
upon  receipt  of  the  original  termination 
notice  or  any  subsequent  amendment  of 
such  notice,  whichever  is  later. 

By  so  amending  the  applicable 
Constitutional  and  rule  provisions,  the 
Exchange  will  close  an  existing  gap  in 


1  In  re  Leavitt.  Securities  Exchange  Act  Release 
No.  32441.  1993  S«C  Lexis  1427  (June  10,  1993) 
(Admin.  Proc.  File  No.  3-7836). 
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its  disciplinary  process  which  permits 
possible  wrongdoers  to  escape 
investigation  by  the  Exchange  into 
potentially  serious  misconduct.  It 
should  be  noted  that  the  CBOE  and  the 
NASD  have  rule  provisions  relating  to 
retention  of  discipolinary  jurisdiction 
comparable  to  the  changes  we  are 
proposing. 

Settlement  of  disciplinary  actions. 
The  Exchange's  Enforcement 
Department  is  charged  with  the 
responsibility  of  issuing  disciplinary 
charges  if,  following  an  investigation,  it 
is  determined  that  persons  or  entities 
within  the  Exchange's  jurisdiction 
committed  serious  infractions  of  the 
exchange's  rules  or  the  Federal 
securities  laws.  The  issuance  of  formal 
charges  begins  a  rather  lengthy  process 
involving  the  filing  of  an  answer  to  the 
charges,  the  exchange  of  documents, 
and  the  scheduling  of  a  disciplinary 
hearing.  Very  often,  however,  persons 
who  are  the  subject  of  Exchange 
investigations  wish  to  settle  the  matter 
before  formal  charges  are  issued  by 
stipulating  to  certain  facts  and 
consenting  to  a  p>enahy.  At  present. 
Article  V,  section  1(b)(4)  of  the 
Constitution  and  Rule  345(c)  require  the 
issuance  of  formal  charges  before  a 
disciplinary  matter  can  be  settled.  In 
contrast,  the  comparable  rules  at  the 
NYSE,  NASD,  and  CBOE  permit 
potential  respondents  to  settle 
disciplinar>'  proceedings  without  the 
service  of  formal  charges. 

It  is  proposed  that  the  Exchange 
conform  its  procedures  for  settling 
disciplinary  actions  to  those  now  in 
effect  at  all  the  other  major  self- 
regulatory  organizations.  There  would 
be  several  advantages  to  amending  the 
procedures  in  the  manner  proposed. 
First,  it  would  save  the  substantial  time 
and  expense  that  is  now  devoted  to  the 
formal  charging  process  in  settled  cases. 
Second,  it  would  give  the  Exchange 
more  flexibihty  in  negotiating  the 
resolution  of  enforcement  actions. 
Third,  conforming  the  Exchange's 
settlement  procedures  to  those  in  place 
at  the  other  principal  self-regulatory 
organizations  would  serve  the  interests 
of  regulatory  uniformity  and  simplicity. 
Finally,  potential  respondents  would 
.still  retain  the  option  of  following  the 
current  disciplinary  procedures  if  they 
are  so  inchned. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(6)  in  particular  in  that  it  is 
intended  to  assure  that  members, 
member  firms,  and  member  firm 


employees  are  disciplined  for  rule 
violations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulator>'  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maidng  v\Titten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Station,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
42  and  should  be  submitted  by  Februarv 
18, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority. 

Margaret  H.  McFarlaod, 

Deputy  Secretary. 

IFR  Doc.  94-1812  Filed  1-27-94;  8:45  am] 
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[Release  No.  34-33499;  File  No.  SA-CHX- 
93-33] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  ("CHX") 
Relating  to  the  Filing  of  Form  U-5 

January  21.1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  23, 1993, 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
January  21, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  js  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
interpretation  and  policy  .03  to  Rule  3. 
Article  VI  of  the  Exchange's  rules  and 
relates  to  the  fihng  of  a  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  ("Form  U-S").^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


1  See  letter  from  David  T.  Rusoff.  Attorney.  Fole\- 
&  Lardner.  to  Louit  A.  Randazzo.  Attorney.  Branchy 
of  Exchange  Regulation.  Commission,  dated  |anuar>' 
21.  1994.  Amendment  No,  1  made  certain  clariKing 
amendments  to  the  proposal. 

J  The  Form  U-S  is  employed  in  connection  with 
the  National  Association  of  Securities  Oeatert.  Inc. 
(NASD")  Central  Registration  Depository  (■CRD") 
svstem  and  it  used  bv  the  various  securities  self- 
regulatory  organiiations  ("SROs")  as  pan  of  their 
registration  and  oversight  of  member  organization 
personnel.  Forei  tJ-S  contains  information  relating 
to  the  circumstances  surrounding  the  termination  of 
an  applicant's  prior  errplo>Tnent. 
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of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries.  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  require  certain  members  of 
the  Exchange  to  file  Form  U-5 
termination  notices  with  the  Exchange. ^ 
The  Form  U-5  is  used  by  a  broker- 
dealer  to  give  official  notice  that  it  has 
terminated  a  registered  employee. 
Requiring  the  filing  of  the  Form  U-5 
with  the  Exchange  is  consistent  with  the 
rules  of  other  SROs  and  will  allow  the 
Exchange  to  more  precisely  monitor  the 
authority  of  registered  persons  to  act  on 
behalf  of  member  firms  and  monitor  the 
reasons  for  termination.* 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 


'  Proposed  Interpretation  and  Policy  .03  to  Rule 
3  of  Article  VI  would  apply  to  member 
organizations  for  which  the  Exchange  is  the 
Designated  Examining  Authority  ("DEA")  and  to 
registered  persons  of  any  other  member 
organization  (for  whom  the  CHX  is  not  the  DEA) 
that  are  active  on  the  CHX  trading  floor. 

*  Proposed  Interpretation  and  Policy  .03  to  Rule 
3  of  Article  VI  states  that  following  the  termination 
of  a  person  associated  with  a  member  in  a  registered 
capacity,  such  member  shall  promptly,  but  in  no 
event  later  than  thirty  (30)  calendar  days  after  such 
termination,  give  written  notice  of  such  termination 
to  the  Exchange  on  Form  U-5,  and  concurrently 
provide  a  copy  of  such  notice  to  the  person  whose 
association  has  been  terminated.  This  requirement 
shall  only  apply  to  member  organizations  for  which 
the  Exchange  is  the  DEA  and  to  registered  persons 
of  other  member  organizations  active  on  the  CHX 
trading  floor. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-33 
and  should  be  submitted  by  February 
18. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  94-1811  Filed  1-27-94;  8:45  am) 
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[Release  No.  34-33500;  File  No.  SR-MSE- 
93-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Midwest  Stock  Exchange,  Inc. 
Relating  to  Agency  Crosses  Between 
the  Disseminated  Exchange  Market 

January  21,1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  2. 1993.  the 
Midwest  Stock  Exchange.  Inc.  ("MSE," 
"Exchange"  or  "Chicago  Stock 
Exchange")!  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
December  10. 1993.  the  MSE  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposed  rule  change  in  order  to 
summarize  and  respond  to  a  comment 
letter  it  received  in  opposition  to  this 
proposal.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  add  an 
"Interpretation  and  Policy"  to  Article 
XX.  Rule  23  of  its  Rules  which  would 
allow  MSE  fioor  brokers  to  "cross"  stock 
on  the  Exchange  floor  without  the 
possibility  of  break-up  by  a  specialist 
under  certain  circumstances.  The  policy 
would  apply  where  a  broker  has  an 
order  to  buy  and  an  order  to  sell  the 
same  stock  at  a  price  between  the 
disseminated  Exchange  market. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 


'  As  of  luly  8. 1993,  the  Midwest  Stock  Excha.nge. 
Inc.  ("MSE")  changed  its  name  to  the  Chicago  Stock 
Exchange,  Inc.  ("CHX").  See  Securities  Exchange 
Act  Release  Nos.  324B8  (|une  18.  1993).  58  FR 
34284  dune  24,  1993)  (File  No.  SR-SME-93-1 3) 
(immediate  effectiveness  of  proposed  rule  change  to 
amend  the  MSE's  Certificate  of  Incorporation  and 
Constitution  to  effect  a  name  change)  and  32489 
(June  18,  1993).  58  FR  34285  (June  24, 1993)  (File 
No.  SR-MSE-93-16)  (immediate  effectiveness  of 
proposed  rule  change  to  make  conforming  changes 
to  the  MSE  Rules). 

J  See  letter  from  David  T.  Rusoff.  Foley  li  Lardner. 
to  Beth  A.  Slekler.  Attorney,  Division  of  Market 
Regulation.  SEC  dated  December  9. 1993 
("Amendment  No.  1"). 


the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator\'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulator}' Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  possibility  of 
immediate  execution  of  agency  crosses  ^ 
on  the  Exchange  when  the  cross  price  is 
between  the  disseminated  MSE  market. 

At  present.  Exchange  rules  require 
members,  or  member  organizations, 
with  both  an  order  to  buy  and  an  order 
to  sell  the  same  security  to  offer 
publicly  such  security  at  a  price  which 
is  higher  than  the  bid  by  the  minimum 
variation  permitted  in  such  security 
(generally  an  V8th)  before  making  a 
transaction  with  himself,  or  itself.  TRe 
ability  of  specialists,  in  particular,  to 
participate  in  agency  crosses,  even 
when  they  are  not  disseminating  a  bid 
or  offer  at  the  cross  price,  greatly 
decreases  the  likelihood  of  immediate 
execution  of  the  cross  orders  for  order 
sending  firms.  The  proposed  rule 
change  therefore  is  designed  to  give 
order  sending  firms  greater  assurances 
that  their  cross  orders  will  be  executed 
quickly  and  without  interference. 

Because  this  proposal  addresses  only 
the  circumstances  under  which  an  MSE 
specialist  must  refrain  from 
participating  in  a  cross  transaction,  the 
proposal  would  not  excuse  members 
from  the  requirement  to  bid  and  offer 
stock  as  set  out  in  Rule  23.  As  such,  the 
proposal  would  still  jjermit  a  member  in 
the  crowd  to  participate  at  the  cross 
price,  or  better,  during  the  bidding  and 
offering  at  the  post.  However,  a 
specialist  would  not  be  permitted  to 
interfere  with  the  cross  during  the 
bidding  and  offering  at  a  price  which  he 
is  not  currently  disseminating  in  his 
quote.*  However,  a  specialist  could 
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J  For  purposes  of  this  proposal,  the  Exchange  has 
defined  an  agency  cross  to  be  a  cross  where  neither 
the  order  to  buy  nor  the  order  to  sell  is  for  the 
account  of  any  member  or  member  organization 
{i.e..  including,  but  not  limited  to.  the  member  or 
member  organization  executing  the  cross). 
Telephone  conversation  between  David  T.  Rusoff. 
Foley  &  Lardner.  and  Beth  A.  Stekler,  Attorney. 
Division  of  Market  Regulation.  SEC.  on  January  5, 

1994. 

'<  Conversely,  this  proposal  would  allow  a 
specialist  who  has  a  disseminated  bid  or  offer  at  the 
cross  price  to  participate  at  that  cross  price,  even 
in  a  size  greater  then  the  specialist's  disseminated 
market.  Telephone  conversation  between  David  T. 
Riisoff.  Foley  ft  Lardner.  and  Beth  A  Stekler. 


participate  in  the  cross  at  the  cross  price 
if  he  was  previously  sought  out  for 
assistance  in  executing  any  part  of  the 
cross  trade. 

Under  the  proposed  rule,  a  customer 
order  in  the  book  could  not  be 
"disadvantaged"  by  a  cross  transaction 
because  the  proposal  would  apply  only 
to  crosses  at  prices  between  the 
disseminated  Exchange  market. 
Moreover,  the  Exchange's  existing  rules 
of  priority  and  precedence  would  not  be 
affected  in  any  way  under  this  proposal. 
Therefore,  even  though  a  specialist 
would  be  precluded  from  participating 
with  a  cross  at  a  price  between  his 
disseminated  market,  he  would  still  be 
required  to  satisfy  orders  in  this  book  at 
the  cross  price,  even  if  those  orders  are 
not  being  disseminated  through  an 
oversight  on  the  part  of  the  specialist. 

Finally,  the  proposed  rule  would 
apply  to  only  Aoor-brokered  orders 
where  neither  order  is  for  the  account  of 
a  member  or  member  organization.*  The 
proposed  rule  would  apply  to  all  agency 
crosses  regardless  of  size. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act.  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  protect  invesitors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  received  one  comment 
letter  in  opposition  to  the  proposed  rule 
change  from  an  Exchange  specialist. 
However,  the  Exchange's  Committee  on 
Floor  Procedure  has  approved  the 
proposed  rule  change. 

According  to  the  Exchange,*  on 
October  20. 1992.  the  Exchange  received 
a  comment  letter  from  an  Exchange 
specialist  in  opposition  to  the  proposed 
rule  change.  The  commentator  opposes 
the  rule  change  for  several  reasons. 
Specifically,  the  commentator  states  that 
the  proposed  rule  does  not  provide  for 
the  protection  of  customer  orders;  that 


Attorney.  Division  of  Market  Regulation.  SEC.  on 
December  20, 1993. 

»  See  supra,  note  3. 

B  See  Amendment  No.  1 .  supra,  note  2. 


the  proposed  rule  is  not  necessary 
because  there  is  not  a  problem  now 
except  for  a  few  specialists;  that  the 
proposed  rule  will  be  subject  to  abuse 
because  of  the  inability  to  determine 
whether  or  not  the  crosses  are  really 
agency  crosses  on  an  immediate  basis; 
that  the  Exchange  should  be 
encouraging  more  orders  and  less 
crosses;  and  that,  as  a  result  of  the  new 
rule,  specialists  will  not  be  able  to 
participate,  among  other  things. 

The  Exchange  believes  that  the 
commentator's  concerns  are  misplaced. 
First,  the  proposed  rule  change  will  not 
interfere  with  public  orders  in  the  book. 
Customer  orders  will  continue  to  be 
protected  under  the  proposed  rule,  even 
if.  through  oversight,  they  are  not 
displaced.  The  specialist  must  fill  a 
customer  order  at  the  limited  price  even 
if  an  agency  cross  takes  place  at  the 
limit  price.  This  should  also  encourage 
specialists  to  be  more  efficient  in 
displaying  customer  orders. 

Second,  the  proposal  will  encourage 
more  institutional  trades  to  be  sent  to 
the  floor;  whether  this  will  result  in 
more  revenue  to  the  Exchange  is  a 
secondarj'  consideration.  The  proposal 
will  provide  a  more  attractive 
marketplace  for  institutional  orders 
without  sacrificing  traditional  agency/ 
auction  principles. 

Third,  the  potential  that  some  firms 
may  abuse  the  rule  by  not  having  an 
agency  order  on  both  sides  of  the  trade 
is  not  an  argument  for  not  having  the 
rule.  There  are  literally  dozens  of  rules 
in  place  today  which  inherently  cannot 
be  surveilled  on  an  immediate  basis  to 
monitor  compliance.  If  the  Exchange 
finds  that  firms  are  abusing  the  rule,  it 
will  take  appropriate  action. 

Lastly,  tne  proposed  rule  does  not 
reduce  the  possibility  of  order 
interaction  on  the  fioor.  The  specialist  is 
the  only  one  who  cannot  participate  in 
a  cross  if  he  is  not  displaying  his  market 
at  the  cross  price;  this  should  encourage 
specialists  to  quote  their  true  markets. 
The  requirement  for  a  firm  with  agency 
orders  to  cross  to  bid  or  offer  at  the  post 
still  remains  and  any  other  interest  in 
the  crowd  can  participate.  It  is  only  the 
specialist  who  cannot,  unless  he  is 
quoting  at  the  cross  price  or  unless  he 
has  been  previously  solicited  for  his 
help.  This  is  not  a  major  departure  from 
agency  auction  principles  and  should 
encourage  more  orders  to  the  Exchange 
floor  to  participate  in  the  auction 
process. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
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within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed* 
rule  change,  or  • 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary  Sectmties  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  t^te 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S  C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-MSE-9J-05  and  should  be 
submitted  by  February  18,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-1813  Filed  1-27-94;  8;45  ami 

BILUNC  CODC  leiO-Ot-U 

[RetaaM  No.  3S-2S9751 

Filings  Under  the  Public  Utttity  Holding 
Company  Act  of  1935  ("Acf ') 

lanuary  21, 1994. 

Notice  is  hereby  given  that  the 
following  filing(sj  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicalion(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 


for  public  inspection  through  the 
Commissions  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
February  14,  1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  arvd/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  Specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appiication(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Coltnnfaia  Gas  System,  Inc.  et  al. 
(70-8317) 

The  Columbia  Gas  System,  Inc. 
("Columbia  "),  a  registered  holding 
company,!  and  its  nonutiUty  subsidiary 
company  Columbia  LNG  Corporation 
("Columbia  LNG"),  both  of  20 
Montchanin  Road,  Wilmington, 
Delaware  19B07,  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  12(b)  and  12(c)  of  the 
Act  and  rules  42.  43.  45  and  46 
thereunder. 

Columbia  LNG  owns  and  is  currently 
maintaining  in  a  standby  mode  a  one 
Bcf  per  day  liquefied  natural  gas 
("LNG")  importation  terminal  at  Cove 
Point,  Maryland  ("Terminal"). 
Columbia  LNG  also  owns  and  operates 
an  87-miles,  36-inch  natural  gas 
pipeline  from  Cove  Point  to  Loudoun 
County,  Virginia  ("Pipeline," 
collectively,  the  "Facility").  Columbia 
owns  90.8%  of  the  issued  and 
outstanding  common  stock  of  Columbia 
LNG,  and  Shell  LNG  Company  ("Shell 
LNG")  owns  the  balance  (9,2%). 

Columbia  LNG  and  PEPCO 
Enterprises,  Inc.  ("PEl"),  a  wholly 
owned  subsidiary  of  Potomac  Electric 
Power  Company  ("PEPCO"),  a  pubHc- 
utility  company  unaffiliated  with 
Columbia,  have  agreed  to  develop  a 
peak  shaving  service  ("Peaking")  at  the 


Terminal. 2  The  business  plan 
contemplates  the  use  of  the  Terminal's 
existing  storage  tanks,  vaporization 
equipment,  and  other  plant 
infrastructure  to  provide  the  Peaking 
service.  A  liquefaction  facility 
( 'Liquefaction  Unit")  would  be 
constructed  at  the  Terminal  to  liquefy 
natural  gas  received  from  Peaking 
customers  for  storage  in  the  existing 
tanks. 

Applicants-declarants  propose  that,  a 
limited  partnership  between  Columbia 
LNG  and  a  subsidiary  of  PEI,  Cove  Point 
Energy  Company  ("Partnership")  will: 
(i)  Own  and  operate  the  Facility;  (ii) 
provide  Peaking  and  pipeline 
transportation  services;  and  (iii)  pursue 
the  implementation  of  an  ongoing 
baseload  LNG  import  trade. 

The  Partnership  agreement  will 
provide  for  the  contribution  of  the 
Facility  (including  specified  associated 
rights  and  liabilities)  by  Columbia  LNG 
to  the  Partnership,  and  for  PEI's 
contribution  to  the  Partnership  of  up  to 
$25HnillJon  which  will  consist  of  $10 
million  in  cash  to  the  Partnership  in  the 
form  of  equity  plus  a  S15  million  loan 
secured  by  the  assets  of  the  Partnership. 
The  transfer  of  assets  and  PEI's 
contribution  of  capital  would  take  place 
at  a  closing  to  occur  on  a  date  aher  all 
necessary  regulatory  approvals  are 
obtained  and  certain  conditions 
precedent  are  satisfied  ("Construction 
Capital  Closing").  Columbia  LNG  and 
PEI,  either  directly  or  through 
subsidiaries,  will  each  obtain  a  50% 
interest  and  equal  voting  rights  in  the 
Partnership.  Applicants-declarants 
expect  that  Columbia  LNG  will  hold  a 
limited  partner  interest  and  a  general 
partner  interest  either  directly  or 
indirectly  through  one  or  more  new, 
wholly  owned  subsidiaries  of  Columbia 
LNG  ("CLG  Subsidiaries")  that  will  be 
the  operator  of.  and/or  hold  partnership 
interests  in,  the  Partnership. 

PEI's  equity  contributions  and  loan 
proceeds  will  be  used  for 
recommissioning  the  Facility  (including 
building  the  Liquefaction  Unit  and 
related  equipment),  operating  and 
maintenance  expenses,  and  working 
capital.  Amounts  in  excess  of  $25 
million  necessary  prior  to  the 
completion  of  the  recommissioning  of 
the  Facility,  including  any  necessary 


>  On  luly  31.  1991.  Columbia  and  Columbia  Gas 
Transmission  Corponrtion.  a  wholly  evened 
subsidiary  whicb  i«  not  an  appticao* -declarant 
hereunder,  filed  petriioaa  {or  recngaaization  under 
Chapter  11  of  Title  11  of  the  United  Stales  Code 
with  the  United  States  Bankruptcy  Court  (or  the 
District  of  Oelaware  (Case  Nos.  91-003  and  91-604] 
and  were  thereupon  continued  in  the  management 
of  their  respective  businesses  and  poss«sston  of 
their  respective  properties  as  debtors-in-possession. 


2  A  peak  ahaving  facility  baa  the  ability  to  deliver 
Urge  amounts  of  gaa  on  very  short  notice  over  brief 
periods  of  time  for  use  on  occasiODa.  such  as  very 
cold  winter  days  or  very  hot  summer  days,  when 
such  increased  supplies  are  needed  to  meet  the 
requirements  of  healing  or  electric  generating 
customers.  Peaking  servitj  is  distinguishable  bom 
storage  service  because  storage  is  typically  designed 
to  provide  meaningful  deliveries  of  natural  gas  oa 
a  more  frequent  basis  over  a  longer  period  of  lime, 
e.g..  120  days. 


construction  backstop  and  working 
capital,  will  be  provided  by  Columbia 
LNG  and/or  the  CLG  Subsidiaries,  as  an 
equity  contribution,  up  to  $7.0  million. 

By  Commission  order  dated 
September  29. 1993  (HCAR  No.  25896) 
("September  Order"),  Columbia  and 
Columbia  LNG  were  authorized  to  defer 
principal  and  interest  payments  on 
Columbia  LNG's  long-  and  short-term 
debt  for  the  period  September  30, 1993 
through  February  28, 1994.  The 
aggregate  amount  of  such  deferred 
principal  and  interest  payments  is 
estimated  to  be  $3.8  million. 

Columbia  and  Columbia  LNG  now 
propose  to  continue  to  defer  principal 
and  interest  payments  on  Columbia 
LNG's  long-  and  short-term  debt  for  the 
period  March  1. 1994  through  December 
31,  1994,  or  Construction  Capital 
Closing,  whichever  is  earlier.  The 
aggregate  amount  of  such  principal  and 
interest  payments  proposed  to  be 
deferred  is  $7.9  million. 

Columbia  and  Columbia  LNG  propose 
to  proceed  immediately  upon 
Commission  approval  and  prior  to  the 
issuance  of  the  additional  common 
slock  by  Columbia  LNG  to  reduce  the 
par  value  of  Columbia  LNG's  common 
stock  from  $25  to  $1  and  increase  the 
number  of  Columbia  LNG's  authorized 
shares  to  up  to  15,000,000. 

Accomplishing  this  reduction  in  par 
value  would  involve  the  following 
steps:  (i)  Columbia  LNG's  certificate  of 
incorporation  would  be  amended  to 
reduce  the  common  stock's  par  value 
from  $25.00  per  share  to  $1.00  per  share 
and  to  increase  the  number  of  Columbia 
LNG's  authorized  shares  to  up  to 
15,000,000;  and  (ii)  the  value  of 
Columbia  LNG's  stated  capital  would  be 
reduced  by  up  to  $24.00  per  share  of 
common  stock  outstanding,  and  such 
amount  would  be  transferred  to 
additional  paid  in  capital. 

Columbia  and  Columbia  LNG  also 
propose  to  proceed  immediately  after 
Construction  Capital  Closing  with  a 
recapitalization  of  Columbia  LNG  to 
establish  a  100%  equity  capital 
structure  for  Columbia  LNG.  To  effect 
this  recapitalization,  Columbia  and 
Columbia  LNG  propose  that  Columbia 
make  a  capital  contribution  to  Columbia 
LNG  of  up  to  $48.1  million  of 
installment  promissory  notes  and  short- 
term  debt.  An  additional  amount  up  to 
$3.9  million  would  also  be  contributed 
which  would  consist  of  accrued  interest 
to  the  effective  date  of  the 
recapitalization  deferred  pursuant  to 
this  application-declaration  and  the 
interest  which  was  deferred  pursuant  to 
the  September  Order. 

Columbia  LNG  also  proposes  to 
contribute  the  Facility  to  the 
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Partnership  at  Construction  Capital 
Closing  in  exchange  for  a  50%  interest 
in  the  Partnership  to  be  held  directly  by 
Columbia  LNG  and/or  indirectly 
through  one  or  more  of  the  CLG 
Subsidiaries. 

Further,  Columbia  LNG  and  Columbia 
propose  that  through  December  31. 
1995,  Columbia  LNG  offer  to  issue  and 
sell  to  Columbia  and  Shell  LNG,  in 
proportion  to  their  respective  common 
stock  holdings  in  Columbia  LNG,  up  to 
7,000,000  shares  of  common  stock.  $1 
par  value,  in  an  aggregate  amount  up  to 
$7.0  million.  The  up  to  $7.0  million, 
together  with  funds  on  hand  and 
anticipated  tax  benefits,  will  (i)  provide 
for  the  continued  operation  and 
maintenance  of  the  Facility  pending 
Columbia  LNG's  contribution  of  the 
Facility  to  the  Partnership;  (ii)  provide 
for  continued  expenditure  of 
developmental  costs  prior  to 
Construction  Capital  Closing;  (iii) 
provide  for  any  direct  and  indirect 
Columbia  LNG  cash  capital 
contributions  to  the  Partnership, 
including  the  recommissioning  costs,  if 
any,  and  (iv)  provide  for  all  other 
operating  requirements  of  Columbia 
LNG  through  December  31,  1995.  If 
Shell  LNG  chooses  not  to  purchase  any 
common  stock,  the  entire  amount  up  to 
$7.0  million  will  be  purchased  by 
Columbia,  with  a  corresponding 
increase  in  Columbia's  ownership  of 
Columbia  LNG.  Some  or  all  of  the 
additional  developmental  costs  incurred 
prior  to  Construction  Capital  Closing 
may  be  reimbursed  to  Columbia  LNG  by 
Cove  Point  Energy  Company. 

Columbia  LNG  also  proposes  to  create 
and  fund  the  CLG  Subsidiaries  which 
will  be  operator  of,  and/or  hold  interests 
as  partners  in,  the  Partnership.  At  the 
time  of  the  Construction  Capital 
Closing,  Columbia  LNG  anticipates 
transferring  all  current  Columbia  LNG 
employees  to  one  or  more  of  the  CLG 
Subsidiaries  which  will  hire  additional 
employees  as  necessary  to  undertake 
day-to-day  responsibility  for  operation 
of  the  various  Partnership  assets.  The 
Partnership  will  reimburse  the  operator 
for  all  costs  incurred  by  it  in  such 
operations  and  pay  the  operator  certain 
management  fees.  After  this  transfer, 
Columbia  LNG's  principal  assets  will 
consist  of  its  Partnership  interest  and  its 
common  stock  holdings  in  the  CLG 
Subsidiaries.  To  fund  the  CLG 
Subsidiaries'  operating  requirements 
through  December  31, 1995,  Columbia 
LNG  proposes  to  acquire  fi-om  the  CLG 
Subsidiaries  in  the  aggregate  up  to  $1.0 
million  of  common  stock,  $1  par  value, 
to  be  issued  and  sold  by  the  CLG 
Subsidiaries. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^arat  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-1810  Filed  1-27-94;  8:45  am] 
BILLING  coot  W1»-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1939] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records.  STATE-51. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r))  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  January  14, 
1994. 

It  is  proposed  that  the  current  system 
"Classification/Declassification  Center 
Part-Time  Employee  Records"  be 
renamed  "Office  of  Freedom  of 
Information.  Privacy  and  Classification 
Review  WAE  Re-employed  Annuitants 
and  Contractor  Records,  STATE-51." 
Also  proposed  are  revisions  and/or 
additions  to  the  classification,  the 
categories  of  individuals  and  records 
covered  by  the  system,  authority  for 
maintenance,  routine  uses, 
retrievability.  safeguards,  retention  and 
disposal,  system  manager,  notification 
procedure,  record  access  and 
amendment  procedures,  and  record 
source  categories.  These  changes  to  the 
existing  system  description  are 
proposed  in  order  to  reflect  more 
accurately  the  Office  of  Freedom  of 
Information,  Privacy  and  Classification 
Review's  enhanced  record-keeping 
system  and  a  reorganization  of  its 
activities  and  operations.  Any  persons 
interested  in  commenting  on  the  altered 
sy.stem  of  records  may  do  so  by 
submitting  comments  in  writing  to 
Margaret  P.  Grafeld,  Chief.  Privacy, 
Plans  and  Appeals  Division.  Office  of 
Freedom  of  Information,  Privacy  and 
Classification  Review,  Room  1239. 
Department  of  State,  2201  C  Street,  NW.. 
Washington,  DC  20520-1239.  This 
system  of  records  will  be  effective  forty 
days  from  the  date  of  publication 
(March  9,  1994),  unless  we  receive 
comments  which  will  result  in  a 
contrary  determination.  The  "Office  of 
Freedom  of  Information,  Priv.ncy  and 
Classification  Review  WAE  Re- 
employed Annuitants  and  Contractor 
Records.  STATE-51,"  will  read  as  set 
forth  below. 
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Dated:  lanuaiy  14. 1994. 
Patrick  F.  Ktaaady, 

Assistant  Secretary  for  the  Buieaa  of 
Administration. 

STATE-«1 

SYSTEM  NAME: 

Office  of  Freedom  of  laionBation, 
Privacy  and  Classification  Review  WAE 
Re-employed  Annuitants  and  Contractor 
Records. 

SECUHtTY  classification: 

Unclassified. 

SYSTEM  location: 

Department  of  State,  2201  C  Street. 
NW.  Washington.  DC  20520-1239. 

CATEQOntES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTaC 

Retired  Foreign  Service  and  Dvil 
Service  officers  and  contract  employees 
who  serve  as  re-employed  annuitants  or 
contractors,  and  those  eligible  for  such 
re-employment,  but  whose  assignments/ 
contracts  are  pending  with  the  Office  of 
Freedom  of  Information,  Privacy  and 
Classification  Review. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Manual  files,  maintained  by  name  of 
re-employed  annuitant,  prospective 
employee  or  contractor,  contain 
administrative  information,  such  as,  full 
name,  home  address,  home  telephone 
number,  bureau  endorsements,  results 
of  pre-employment  panel  meetings, 
annual  work  schedule  preferences, 
annual  work  schedules.  Social  Security 
Number,  date  of  birth,  date  and  period 
of  appointment,  position  title  and 
number,  and  salary  at  time  of 
retirement. 

Computer  records,  maintained 
primarily  by  name  of  the  annuitant, 
include  information  of  area  (bureau) 
specialties,  agency  from  which 
annuitant  retired,  approximate  number 
of  days  that  aniuiitant  can  work  each 
year,  assignment  by  division,  hours 
worked  by  pay  period,  hourly  pay  rate, 
grade,  and  hours  worked  on  special 
projects  or  in  areas  outside  of  the 
assigned  division. 

Computer  records  are  also  maintained 
by  Freedom  of  Information  Act,  Privacy 
Act  and  Executive  Order  request  case 
number  which  includes  io/ormation  on 
specific  cases  assigned  to  annuitants 
showing  case  number,  type  and  size  of 
case,  and  dates  the  case  was  assigned 
and  completed. 

AUTNORfTY  FOR  MAINTENANCE  OF  T>1E  SYSTEM: 

22  U.S.C  2558  (Rules  and 
Regulations:  Promulgation  by  Secretary; 
Delegation  of  Authority):  22  U.S.C  3921 
(Secretary  of  State). 


ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PtmPOSES  OF  SUCH  ires: 

Information  in  this  system  is  used  for 
scheduling  the  work  of  re-employed 
aimuitants  and  contractors,  monitoring 
and  controlling  expenditures,  tracking 
and  controlling  cases,  and  for 
accountability  and  payment  of 
contractors.  The  information  is  used 
primarily  by  the  staff  of  the  Office  of 
Freedom  of  Information.  Privacy  and 
Classification  Review;  however,  some 
information  concerning  hours  worked 
and  salary  costs  of  annuitants  is 
provided  on  a  need-to-know  basis  to 
support  other  offices  when  requested. 

Also  see  "Routine  Uses"  paragraphs 
of  Prefatory  Statement  published  in  the 
Federal  Register  (42  FR  49699, 
September  27. 1977). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSWG,  RETAIMNQ,  AND 
OISPOSINQ  OF  REOOROS  M  THE  SYSTEM: 

STORAGE: 

Hard  copy,  electronic  media. 

RETREVABIUrr: 

By  individual  name  and  Freedom  of 
Information  Act  or  Privacy  Act  case 
number. 

SAFEGUARDS: 

All  employees  and  contractors  of  the 
Department  of  State  have  undergone  a 
thorough  background  security 
investigation.  Access  to  the  Department 
and  its  annexes  is  controlled  by  security 
guards,  and  admission  is  limited  to 
those  individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  The  Office  of 
Freedom  of  Information,  Privacy  and 
Classification  Review  is  located  within 
a  secure  area  of  the  Department.  Access 
to  computerized  files  is  password- 
protected  and  under  the  direct 
sup«visi<Mi  of  the  nysiem  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
r^uiar  od  hoc  montioriag  of  computer 
usage. 

RETENTION  AND  DISPOSAL: 

Retention  of  records  of  re-erap)oyed 
annuitants,  prospective  employees  and 
contractors  is  indefinite  because  of  a 
need  to  maintain  a  record  of  work 
avaiiabihty  over  an  extended  period  of 
time.  The  record  is  destroyed  five  years 
after  the  re-employed  annuitaiit  or 
contractor  who  is  the  subject  of  the 
record  is  no  longer  employed  or  under 


contract  by  the  Office  of  Freedom  of 
Information,  Privacy  and  Qassification 
Review.  More  specific  information  may 
be  obtained  by  writing  the  Director. 
Office  of  Freedom  of  Information, 
Privacy,  and  Classification  Review, 
Room  1239,  Department  of  State,  2201 
C  Street  NW.  Washington.  DC  20520- 
1239. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Freedom  of 
Information,  Privacy,  and  Classification 
Review,  Room  1239,  Department  of 
State,  2201  C  Street  NW,  Washington. 
DC  20520-1239. 

NOTIFICATION  PROCEDURE: 

Individuciis  who  have  reason  to 
believe  that  the  Office  of  Freedom  of 
Information,  Privacy,  and  Classification 
Review  might  have  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information, 
Privacy  and  Classification  Review, 
Room  1239,  Department  of  State.  2201 
C  Street  NW,  Washington,  DC  20520- 
1239.  The  individual  must  specify  that 
he/she  wishes  the  Office  of  Freedom  of 
Information,  Privacy  and  Classification 
Review  WAE  Re-employed  Annuitants 
and  Contractor  Records  to  be  checked. 
At  a  minimum,  the  individual  must 
include:  Name,  date  and  place  of  birth, 
current  mailing  address  and  zip  code, 
and  signature. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Information. 
Privacy  and  Classification  Review 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

The  individual.  Department  of  State 
Personnel  Records  and  Department 
officials  who  endorse  the  nomination  of 
an  annuitant 

EXEMPTIONS  OUUMEO  FOR  THE  SYSTEM: 

None. 
[FR  Doc  94-1917  Filed  1-27-94:  8:4Sam| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review,  Klssimmee 
Municipal  Airport,  Kissimreee,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 
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SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Gty  of 
Kissimmee  for  Kissimmee  Municipal 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  vtrith  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Kissimmee  Municipal 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  July  10,1994. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  January  11, 
1994.  The  public  comment  period  ends 
March  12.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-5397.  (407)  648-6583.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 
SUPPLEMENTARY  INFORMATK3N:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Kissimmee  Municipal  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
January  11, 1994.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  10, 1994.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 


Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act.  may  submit  a  noise  compatibility 

Sirogram  for  FAA  approval  which  sets 
orth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  City  of  Kissimmee  submitted  to 
the  FAA  on  December  2, 1993,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  development  of  the  Kissimmee 
Municipal  Airport  FAR  Part  150  Noise 
Study  between  July  1,  1991,  and 
November  29, 1993.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Kissimmee.  The  specific  maps  under 
consideration  are  "Existing  (1992)  Noise 
Contours  on  Existing  Land  Use"  and 
"Alternate  5  Recommended  Future 
(1997)  Noise  Contours  on  Existing  Land 
Use"  in  the  submission.  The  FAA  has 
determined  that  these  maps  for 
Kissimmee  Municipal  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  January  11, 1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
funding  that  the  maps  were  developed 
in  accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
prop>erties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 


150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  op>erator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Kissimmee  Municipal  Airport,  also 
effective  on  January  11, 1994. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  July  10, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office.  9677 
Tradeport  Drive,  suite  130.  Orlando. 
Florida  32827-5397. 

Office  of  the  Director  of  Aviation, 
Kissimmee  Municipal  Airport.  301  N. 
Dyer  Boulevard,  suite  101, 
Kissimmee.  Florida  34741-4613. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT: 


.i 
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Issued  in  Orlando,  Florida  on  January  11, 
1994. 

Charles  E.  Blair,  Manager. 
Orlando  Airports  District  Office. 
|FR  Doc.  94-1930  Filed  1-27-94;  8:45  am] 
BILUNO  CODE  4910-13-M 

[Summary  Notic«  No.  PE-94-4) 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration;  Transportation. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  {)etitions:  Correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  summary  described  for 
Docket  No.  27539  in  a  notice  of 
petitions  for  exemption  published  on 
January  7, 1994,  (59  FR  1055).  This 
action  corrects  that  error. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  m'ust  be  received 
on  or  before  November  26, 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Docket  (AGC-200), 

Petition  Docket  No. 800 

Independence  Avenue.  SVV., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-3939. 
SUPPLEMENTARY  INFORMATION:  The 
Association  of  Air  Medical  Services  and 
Helicopter  Association  International 
petition  for  exemption  summary, 
published  on  page  1055  of  the  January 
7, 1994.  Federal  Register,  incorrectly 
stated  the  Docket  No.  as  27539.  The 
correct  Docket  No.  is  27491. 

Issued  in  Washington,  DC  on  January  21, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
|FR  Doc.  94-1925  Filed  1-27-94;  8:45  am] 

BtLUNG  CODE  4«10-1)-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 


Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
February  16. 1994  at  8  a.m.  Arrange  for 
oral  presentations  by  February  7.  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association  of  America, 
1301  Pennsylvania  Ave..  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking. 
FAA,  800  Independence  Avenue.  SW., 
Washington.  DC  20591.  telephone  (202) 
267-9682. 

SUPPLEMEt:TARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
February  16.  1994  at  Air  Transport 
Association  of  America,  1301 
Pennsylvania  Ave.,  NW.,  Washington, 
EKH.  The  agenda  for  the  meeting  will 
include: 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Reports  of  working  groups. 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  7, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  19. 
1994. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulenr,aking 
Advisory  Committee. 
IFR  Doc.  94-1928  Filed  1-27-94;  8:45  am] 

BtLUNG  CODE  4«10-13-M 


Proposed  Modification  of  the  Houston, 
TX,  Class  B  Airspace  Area;  Public 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  announcing  a 
fact-finding  informal  airspace  meeting 


to  solicit  information  from  airspace 
users  and  others  concerning  a  proposal 
to  modify  the  Class  B  airspace  area  at 
Houston.  TX.  The  proposed  Class  B 
airspace  area  modification  is  in 
response  to  user  suggestions  for  changes 
that  would  make  the  Class  B  airspace 
area  design  more  efficient  and  user 
friendly.  This  airspace  meeting  is  being 
held  to  provide  interested  parties  an 
opportunity  to  present  input  on  the 
proposed  modification.  All  comments 
received  during  the  meeting  will  be 
considered  prior  to  any  modification. 
TIME  AND  DATE:  The  informal  airspace 
meeting  will  be  held  on  Tuesday.  April 
19.  1994,  starting  at  7  p.m.  Comr;ients 
must  be  received  on  or  before  June  17, 
1994. 

PLACE:  San  Jacinto  Community  College, 
Student  Union  Ballroom,  8060  Spencer 
Highway.  Pasadena.  TX  77505. 
COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager.  Air  Traffic  Division,  ASW- 
500,  Federal  Aviation  Administration, 
4400  Blue  Mound  Road.  Fort  Worth.  TX 
76193-0500 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wooldridge,  Assistant  Manager. 
Airspace  and  Procedures.  Houston 
Approach  Control,  telephone  (713)  230- 
8400. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southwest 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  Class  B  airspace  area 
modification.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  submit  handout  material 


should  present  three  copies  to  the 
presiding  officer.There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  the  Meeting 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures 

Briefing  on  Background  for  Proposal 

Public  Presentations 

Closing  comments 

Issued  in  Washington,  DC,  on  January  13. 
1994. 

Willis  C.  Nelson, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  94-1920  Filed  1-27-94;  8:45  am] 

BILLING  COOe  4»10-1VM 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  interest  Rate 
Prompt  Payment  Interest  Rate 
Contracts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (P.L.  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (P.L.  95- 
563)  and  the  Prompt  Payment  Act  (P.L. 
97-177)  are  required  to  calculate 
interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board 
(31U.S.C.  3902). 

Therefore,  notice  is  hereby  given  that, 
•pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1, 1994  and  ending  on  June  30, 
1994,  is  5'/i  per  centum  per  annum. 

Dated:  January  14, 1994. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  94-1787  Filed  1-27-94,  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-91] 

Request  for  Public  Comment 
Determination  in  Section  301 
Investigation  Concerning  Acts, 
Policies  and  Practices  of  Brazil  Witti 
Respect  to  Protection  and 
Enforcement  of  Intellectual  Property 
Rights 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  request  for  written 
comment  from  interested  persons. 

SUldMARY:  The  United  States  Trade 
Representative  ("USTR")  is  seeking 
further  public  comment  on  acts,  policies 
and  practices  of  the  Govenunent  of 
Brazil  concerning  the  protection  and 
enforcement  of  intellectual  property 
rights  in  that  country.  In  particular, 
USTR  seeks  public  comment  on 
whether  such  acts,  policies  or  practices 
are  unreasonable  and  burden  or  restrict 
U.S.  commerce,  and  if  so,  what 
responsive  action,  if  any,  should  be 
taken  pursuant  to  section  301  of  the 
Trade  Act  of  1974,  as  amended  (the 
"Trade  Act"). 

DATES:  Written  comments  of  interested 
persons  are  due  on  or  before  Monday, 
February  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Huenemann,  Deputy  Assistant 
USTR  for  Latin  America  and  Caribbean 
Affairs  (202)  395-5190,  Joseph 
Papovich,  Deputy  Assistant  USTR  for 
Inlelledual  Property  (202)  395-6864,  or 
Thomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800,  Office  of  the 
United  States  Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  On  May 
28,  1993,  the  USTR  initiated  an 
investigation  of  deficiencies  in  the  acts, 
policies  and  practices  of  the 
Government  of  Brazil  (Brazil)  related  to 
the  denial  of  adequate  and  effective 
protection  of  intellectual  property  rights 
in  Brazil.  See  58  FR  31788  (June  4, 
1993).  Since  that  time,  four  rounds  of 
bilateral  discussions  have  been  held  to 
resolve  these  issues. 

In  the  context  of  these  discussions, 
the  Government  of  Brazil  indicated  that 
it  has  undertaken  and  will  undertake  as 
part  of  its  domestic  reform  efforts  a 
number  of  actions  to  improve  the 
protection  of  intellectual  property  in 
Brazil,  and  to  provide  greater  market 
access  for  products  relying  on  the 
protection  of  intellectual  property. 
These  include  progress  in  the  areas  of 
protection  for  trademarks, 
semiconductor  mask  works  (layout 
designs),  and  computer  programs: 


market  access  for  computer  programs; 
and  improvements  in  the  enforcement 
of  intellectual  property  rights,  including 
efforts  regarding  the  importation  of 
pirated  and  counterfeit  goods  and  the 
penalties  of  infringement  of  intellectual 
property  rights. 

However,  additional  issues  remain  to 
be  resolved.  These  include,  among  other 
things,  full  implementation  of  the 
Uruguay  Round  Trade  Related  Aspects 
of  Intellectual  Property  (TRIPs)  text, 
most  importantly  with  respect  to 
patents,  trade  secrets,  copyrights  and 
semiconductor  layout  designs.  The  two 
governments  are  also  discussing  issues 
related  to  fair  and  equitable  access  to 
the  Brazilian  market  for  U.S.  industries 
that  rely  on  intellectual  property 
protection. 

The  original  deadline  for 
determinations  under  section  304(a)(1) 
of  the  Trade  Act  with  respecl  to  the 
investigation  was  November  28,  1993. 
Because  the  issues  that  remained 
outstanding  at  that  time  were  complex 
and  required  additional  time  for 
resolution,  the  deadline  by  which  the 
determinations  must  be  made  was 
extended  until  February  28,  1994.  See 
58  FR  64351  (December  6,  1993).  in 
accordance  with  section  304(b)(1)(A)  of 
the  Trade  Act.  USTR  invites  the 
presentation  of  views  of  interested 
persons  concerning  the  foregoing 
determinations.  In  particular,  USTR 
would  like  wTitten  comments  on 
whether  the  Government  of  Brazil's  ads. 
policies  or  practices  with  respect  to  the 
outstanding  issues  noted  above  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  U.S.  commerce,  and.  if  so, 
on  what  actions,  if  any,  would  be 
appropriate.  The  United  States  in  the 
past  has  determined  that  removal  of 
Generalized  System  of  Preferences 
benefits  and/or  increased  tariff  rates  are 
appropriate  after  a  determination  has 
been  made  that  a  trading  partner  fails  to 
provide  adequate  protection  and 
enforcement  of  intellectual  property 
rights. 

Requirements  for  Submissions 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  Monday, 
February  28. 1994.  Comments  must  be 
in  English  and  provided  in  twenty 
copies  to:  Chairman,  Section  301 
Committee,  room  223,  USTR.  600  17th 
Street,  NW.,  Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-91)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 


4136 


Federal  Register  /  Vol.  59.  No.  19  /  Friday,  January  28,  1994  /  Notices 


•BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  20  copies,  and  must 
be  accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  (Only  the  nonconfidential 
summary  will  be  placed  in  the  Docket.) 
The  Docket  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room 
(room  101).  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street,  NW.. 
Washington,  DC.  An  appointment  to 
review  the  Docket  may  be  made  by 
calling  Brenda  Webb  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon,  and 
from  1  p.m.  to  4  p.m.,  Monday  through 
Friday  (except  holidays). 
Irving  Williamson, 
Chuirman.  Section  301  Comminee. 
|FR  Doc.  94-2080  Filed  1-27-94:  8:45  ami 

BILUNG  COOC  3190-01-M 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

Information  Collection  Under  0MB 
Review;  Notice  of  Default,  VA  Form  26- 
6850 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
propcsal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
r.hapter  35).  This  document  lists  the 
Following  information:  (1)  The  title  of 
ihe  information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
jnd  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
ihe  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
af  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
J.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
veterans  Affairs,  810  Vermont  Avenue. 
S'W.,  Washington,  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
terns  on  the  list  should  be  directed  to 
i/As  OMB  Desk  Officer,  Joseph  Lackev. 
VfEOB.  room  3002,  Washington,  DC 
i0503.  (202)  395-7316.  Do  not  send 
•equests  for  benefits  to  this  address. 
5ATES:  Comments  on  the  information 
:ollection  should  be  directed  to  the 


OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  January  11, 1994. 

By  direction  of  the  Secretary: 
B.  Michael  Berger, 
Director.  Records  Management  Service. 

Revision 

1.  Notice  of  Default,  VA  Form  26-6850 

2.  The  form  is  used  by  holders  of 
guaranteed  or  insured  loans  to  notify 
VA  of  loans  which  are  in  default.  The 
information  is  used  by  VA  to 
determine  the  need  for  an  extent  of 
supplemental  servicing  to  avoid 
foreclosure  and  claim  under  guaranty. 

3.  Businesses  or  other  for-profit 

4.  20.833  hours 

5.  10  minutes 

6.  On  occasion 

7.  125.000  responses 

(FR  Doc.  94-1823  Filed  1-27-94;  8:45  ami 

BILLING  CODE  S32O-01-M 


Information  Collection  Under  OMB 
Review:  Application  for  Amounts  on 
Deposit  for  Dececised  Veterans,  VA 
Form  21-6898 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  num.ber(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackev, 
NEOB,  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 


Dated:  January  11, 1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

Revision 

1.  Application  for  Amounts  on  Deposit 
for  Deceased  Veterans,  VA  Form  21- 
6898 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine 
who  is  the  proper  payee  of  gratuitous 
benefits  deposited  by  VA  into  the 
Personal  Funds  of  Patients  for  a 
veteran  during  hospitalization  and 
due  the  veteran  at  the  date  of  his  or 
her  death. 

3.  Individuals  or  households 

4.  175  hours 

5.  15  minutes 

6.  On  occasion 

7.  700  respondents 

IFK  Doc.  94-1824  Filed  1-27-94;  8.45  am] 

BILUNG  CODE  8320-01-M 


Information  Collection  Under  OMB 
Review:  Application  and  Enrollment 
Certification  for  Individualized  Tutorial 
Assistance,  VA  Form  22-1 990t 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
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OMB  Desk  Officer  on  or  before  February 
28,  1994. 

Dated:  January  11, 1994. 

By  direction  of  the  Secretary: 
B.  Michael  Berger. 

Director,  Records  Management  Service. 
Extension 

1.  Application  and  Enrollment 
Certification  for  Individual  Tutorial 
Assistance,  VA  Form  22-1 990t 

2.  The  form  is  used  by  students  who  are 
receiving  VA  educational  assistance 
and  who  require  tutoring  to  overcome 
a  deficiency  in  one  or  more  courses. 
The  information  is  used  by  VA  to 
determine  if  the  veteran  or  eligible 
person  is  entitled  to  the  benefit. 


3.  Individuals  or  households— State  or 
local  governments— Businesses  or 
other  for-profit— Non-profit 
institutions 

4.  2.333  hours 

5.  35  minutes 

6.  On  occasion 

7.  2,000  respondents 

[FR  Doc.  94-1825  Filed  1-27-94;  8:45  am] 

BILUNG  CODE  B320-01-M 


Veterans'  Advisory  Committee  on 
Environmental  Hazards;  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463)  of  October  6. 1972.  that  the 
Department  of  Veterans  Affairs 
Veterans*  Advisory  Committee  on 
Environmental  Hazards  has  been 
renewed  for  a  2-year  period  beginning 
January  12, 1994.  through  January  12 
1996. 

Dated:  January  14, 1993. 

By  direction  of  the  Secretar>': 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  94-1822  Filed  1-27-94;  8:45  am] 
BILUNG  COOC  832(M>1-M 


il38 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  19 

Friday.  January  28.  1994 


his  section  of  the  FEDERAL  REGISTER 
ontains  notices  ot  meetings  published  under 
ie  "Government  in  the  Sunshine  Act"  (Pub. 
.  94-409)  5  U.S.C.  552b(e)(3). 


QUAL  EMPLOYMENT  OPPORTUNmr 

:OMMlSSION 

(ATE  AND  TIME:  February  8.  1994.  2:00 

i.m.  (Eastern  Time). 

LACE:  Conference  room  on  the  Ninth 

loor  of  the  EEOC  Office  Building.  1801 

L"  Street.  N.W..  Washington.  D.C. 

;0507. 

iTATUS:  Part  of  the  Meeting  will  be  open 

0  the  public  and  part  of  the  Meeting 

vill  be  closed. 

1ATTERS  TO  BE  CONSIDERED: 

)pen  Session 

1.  Announcement  of  Notation  Votes. 

2.  Reports  to  the  Commission — Office  of 
ederal  Operations  and  Office  of  Program 
)perations. 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations. 

Note:  Any  matter  not  discussed  or 
oncluded  may  be  carried  over  to  a  later 
neeting.  (In  addition  to  publishing  notices 
in  EEOC  Commission  meetings  in  the 
'ederal  Register,  the  Commission  also 
irovides  a  recorded  announcement  a  full 
veek  in  advance  on  future  Commission 
essions.)  Please  telephone  (202)  663-7100 
voice)  and  (202)  663-4077  (TTD)  at  any  time 
or  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
^ranees  M.  Hart.  Executive  Officer  on 
202)  663-4070. 

Dated:  January  25. 1994. 
'ranees  M.  Hart, 

Ixecutive  Officer.  Executive  Secretariat. 
FR  Doc.  94-2072  Filed  1-26-94;  1:24  pm] 
MLUNQ  CODE  erSO-OS-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

riME  AND  DATE:  10:00  a.m.,  Thursday, 

anuary  27, 1994. 

»LACE:  11th  Floor,  1730  K  Street.  N.W.. 

•Vashington,  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Horamission  will  consider  and  act  upon 

he  following: 

1.  W.  J.  Bokus  Industries.  Inc..  Docket  No. 
ITORK  92-106-M.  etc.  (issues  include 
A'hether  the  judge  erred  in  Fmding  that 
:ertain  items  of  equipment  were  not  subject 
o  the  jurisdiction  of  the  Federal  Mine  Safety 


and  Health  Act  of  1977,  30  U.S.C  §  801  et 

seq ) 

A  meeting  on  this  matter  previously 
scheduled  for  January  20, 1994,  was 
cancelled  due  to  a  snow  emergency.  It 
was  determined  by  the  Commission  that 
no  earlier  announcement  of  this 
rescheduled  meeting  was  possible. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/ or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  January  24, 1994. 
Jean  H.  Ellen, 

Chief  Docket  Clerk. 

|FR  Doc.  94-2071  Filed  1-26-94;  1:24  pm] 

BILUNO  CODE  673S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Wednesday. 
February  2, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington,  IX  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  25, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-2024  Filed  1-26-94;  9:03  ami 
BILUfra  CODE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  3649, 
January  25.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:00  a.m.,  Monday, 
January  31,  1994. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

Proposed  acquisition  of  disk  equipment 
within  the  Federal  Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  January  25, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

FR  Doc.  94-2025  Filed  1-26-94;  9:03  am) 

BILUNG  CODE  621<MI1-P 

UNITED  STATES  POSTAL  SERVICE  BOARD  Of , 
GOVERNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  10:00  a.m.  on  Monday,  February  7, 
1994,  and  at  9:00  a.m.  on  Tuesday, 
February'  8, 1994,  in  Sacramento, 
California.  The  February  7  meeting,  at 
which  the  Board  will  discuss 
preparations  for  the  rate  case  filing  (See 
59  FR  1590,  January  11, 1994)  is  closed 
to  the  public. 

The  February  8  meeting  is  open  to  the 
public  and  will  be  held  at  the  Red  Lion 
Hotel,  2001  Point  West  Way.  in  the  Oak 
section  of  the  Redwood  Ballroom.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  for  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Monday  Session 

February  7-10:00  a.m.  (Closed) 

1.  Consideration  of  Rate  Case  Filing.  (Messrs. 
Riley.  Porras.  Heselton.  Foucheaux  and 
Mses.  Elcano  and  Sonnenberg) 
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Tuesday  Session 

February  8-9:00  a.m.  (Open] 

1.  Minutes  of  the  Previous  Meeting,  January 

3-4,  1994. 

2.  Remarks  of  the  Postmaster  General/Chief 

Executive  Officer.  (Marvin  Runyon) 

3.  Appointment  of  Board  Committee 

Members.  (Sam  Winters,  Chairman  of  the 
Board) 

4.  Quarterly  Report  on  Service  Performance. 

(Ann  McK.  Robinson,  Vice  President. 
Consumer  Advocate) 


5.  Quarterly  Report  on  Financial 

Performance.  (Michael ).  Riley,  Chief 
Financial  Officer  and  Senior  Vice 
President,  Finance) 

6.  Report  on  the  Sacramento,  California, 

District.  (Arthur  I.  Montoya,  District 
Manager,  Customer  Service  and  Sales, 
and  Kathie  Hawley,  Plant  Manager, 
Sacramento,  P&DC) 

7.  Capital  Investment.  (Peter  A.  Jacobson, 

Senior  Vice  President,  Processing  and 
Distribution) 


a.  Truck  Tractors  and  Spotters 
8.  Tentative  Agenda  for  the  March  7-8, 1994, 

meeting  in  Washington,  D.C. 
David  F.  Harris, 
Secretary. 

[FR  Doc.  94-2101  Filed  1-26-94;  3:19  pmj 
BILLING  CODE  771»-12-M 


10 


orrections 


Federal  Register 

Vol.  59.  No.  19 

Friday.  January  28.  1994 


section  of  the  FEDERAL  REGISTER 
ains  edrtorial  corrections  of  previously 
ished  Presidential,  Rule,  Proposed  Rule, 
Notice  documents.  These  corrections  are 
lared  by  the  Office  of  the  Federal 
ister.  Agency  prepared  corrections  are 
ed  as  signed  documents  and  appear  in 
appropriate  document  categones 
where  m  the  issue. 


'ARTMENT  OF  TRANSPORTATION 

leral  Aviation  Administration 

;fr  Part  33 

cket  No.  93-ANE  68;  Notice  No.  33-ANE- 

icial  Conditions;  Pratt  &  Whitney 
del(s)  PW4073,  PW4084,  and 
4088  Turtx>fan  Engines 

TBction 

1  proposed  rule  document  93-31754 
inning  on  page  68784  in  the  issue  of 
dnesday,  December  29, 1993,  the 
:lcet  number  should  appear  as  set 
h  above. 

NG  COOC  1SOfr41-0 


DEPARTMENT  OF  THE '  REASURY 

Internal  Revenue  Service 
26  CFR  Pan  1 

[TD8500] 

RIN  1545-AG98 

Allocations  Reflecting  Built-in  Gain  or 
Loss  on  Property  Contributed  to  a 
Partnership 

Correction 

In  rule  document  93-31004  beginning 
on  page  67676  in  the  issue  of 
Wednesday,  December  22, 1993,  make 
the  following  corrections: 

§1.704-3    [Corrected] 

1.  On  page  67682.  in  §  1.7p4-3(c)(4). 
Example  l(i),  in  the  table,  in  the  second 
column,  in  the  last  line,  remove  "$". 

2.  On  page  67683,  in  the  first  column, 
in  §  1.704-3(c)(4),  Example  3[\).  in  the 
second  line,  "IJ  and  K  form"  should 
read  "J  and  K  form". 

BILUNG  COOC  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  40,  48  and  602 

[T.D.  8496] 
RIN  2545-AS13 

Diesel  Fuel  Excise  Tax;  Registration 
Requirements  Relating  to  Gasoline  and 
Diesel  Fuel  Excise  Tax 

Correction 

In  rule  document  93-28647  beginning 
on  page  63069  in  the  issue  of  Tuesday, 
November  30.  1993,  make  the  following 
corrections: 

1.  On  page  63071,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  fifth  line,  "Credits  and  payments." 
should  read  "Credits  and  payments." 
and  should  appear  as  a  separate 
paragraph. 

§48.4082-31    [Corrected] 

2.  On  page  63074,  in  the  first  column, 
in  the  heading  of  §  48.4082-3T,  in  the 
first  line,  insert  "fuel"  after  "Diesel". 

BILUNG  COOC  1SO»41-0 
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Part  II 


Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Parts  123  and  1240 
Proposal  To  Establish  Procedures  for  the 
Safe  Processing  and  Importing  of  Fish 
and  Fishery  Products;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  123  and  1240 
(Docket  Nos.  90N-0199  and  93N-0195] 

Proposal  To  Establish  Procedures  for 
the  Safe  Processing  and  Importing  of 
Fish  and  Fishery  Products 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
adopt  regulations  to  ensure  the  safe 
processing  and  importing  of  fish  and 
fishery  products  (hereinafter  referred  to 
as  seafood).  These  procedures  include 
the  monitoring  of  selected  processes  in 
accordance  with  Hazard  Analysis 
Critical  Control  Point  (HACCP) 
principles.  HACCP  is  a  preventive 
system  of  hazard  control  that  can  be 
used  by  food  processors  and  importers. 
FDA  is  proposing  these  regulations 
because  a  system  of  preventive  controls 
is  the  most  effective  and  efficient  way 
to  ensure  that  these  products  are  safe. 
DATES:  Written  comments  by  March  29. 
1994.  The  agency  is  proposing  that  any 
final  rule  that  may  be  issued  based  upon 
this  proposal  become  effective  1  year 
following  its  publication. 
ADDRESSES:  Written  comments,  data,  or 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Spiller.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-401),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-254-3885. 

For  further  infomnation  concerning 
the  guidance  entitled  "Fish  and  Fishery 
Products  Hazards  and  Controls  Guide," 
contat:t:  Donald  W.  Kraemer  (address 
above). 

For  further  information  concerning 
the  economic  impact  analysis  contained 
in  this  proposal,  contact:  Richard  A. 
Williams,  jr..  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-726),  Food  and 
Drue  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-205-5271. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview 

The  purpose  of  these  proposed 
regulations  is  to  establish  mandatory 
preventive  controls  to  ensure  the  safety 
of  seafood  products  sold  commercially 
in  the  United  States  and  exported 
abroad.  These  preventive  controls  will 


be  based  on  a  system  known  as  HACCP. 
HACCP  is  a  system  by  which  food 
processors  and  importers  can  evaluate 
the  kinds  of  hazards  that  could  affect 
their  products,  institute  controls 
necessary  to  keep  these  hazards  from 
occurring,  monitor  the  performance  of 
these  controls,  and  maintain  records  of 
this  monitoring  as  a  matter  of  routine 
practice. 

FDA  is  proposing  to  require  that 
domestic  and  foreign  processors  and 
importers  adopt  HACCP  controls  to 
prevent  the  occurrence  of  hazards  that 
could  affect  the  safety  of  these  seafood 
products  for  consumers.  If  these 
regulations  are  adopted,  FDA  will 
review  the  adequacy  of  HACCP  controls 
as  part  of  its  program  of  mandatory 
inspections  and  import  examinations. 
Such  a  review  will  occur  in  addition  to 
traditional  inspection  activities.  FDA  is 
also  encouraging,  but  not  proposing  to 
require,  that  processors  and  importers 
adopt  the  same  types  of  controls  for 
nonsafety  hazards  relating  to  economic 
adulteration  and  quality. 

FDA  is  proposing  to  make  HACCP 
mandatory  for  the  seafood  industry  for 
the  following  reasons: 

1.  Adoption  of  HACCP  controls  by  the 
seafood  industry,  coupled  with 
inspections  by  FDA  based  on  the 
HACCP  system,  will  produce  a  more 
effective  and  more  efficient  system  for 
ensuring  the  safety  of  seafood  products 
than  currently  exists.  The  current 
inspection  system  places  too  great  a 
burden  on  Government  inspectors  to 
uncover  problems  and  to  take  regulatory 
action  to  address  those  problems. 
HACCP  places  primary  responsibility 
upon  the  industry  to  demonstrate  that 
hazards  are  understood  and  are  being 
prevented. 

2.  A  nationally  mandated  HACCP 
system  will  provide  a  basis  for 
enhanced  consumer  confidence  in  the 
safety  of  seafood  products.  Consumers 
should  not  be  afraid  to  eat  foods,  such 
as  seafood,  that  are  recommended  as 
useful  lower  fat  and  lower  saturated  fat 
substitutes  for  higher  fat  meats  (Ref.  1. 
p.  13:Ref.  2.  p.  21). 

3.  The  know-how  for  applying 
HACCP  to  seafood  is  in  an  advanced 
state  of  development.  A  considerable 
amount  of  work  on  applying  HACCP  to 
seafood  has  already  been  done  by  some 
States,  academia.  and  the  Federal 
Government  as  well  as  through 
cooperative  activities  between  the 
Federal  Government  and  industry  and 
through  independent  industry  efforts. 

4.  Seafood  industry  representatives 
have  urged  the  Federal  Government  to 
institute  a  mandatory.  HACCP-type 
inspection  system  for  their  products. 


5.  A  nationally  mandated  HACCP- 
type  system  of  controls  appears  to  be  a 
prerequisite  for  continued  access  to 
world  markets. 

II.  Safety 

A.  Background 

Ensuring  the  safety  of  seafood 
presents  special  challenges  to  both  the 
industry  that  produces  it  and  to 
Government  agencies  charged  with 
protecting  the  public  health.  Seafood  is 
unique  in  many  respects.  While  often 
thought  of  as  homogeneous  in  nature, 
seafood  is  actually  a  variety  of  products 
encompassing  literally  hundreds  of 
species  that  have  little  in  common  other 
than  an  aquatic  origin.  Collectively, 
seafoods  have  perhaps  the  most  diverse 
and  complex  microbiology  of  any  food 
commodity  (Ref.  3,  p.  xi). 

The  range  of  habitats  for  edible 
species  is  also  extraordinary  and  oiverse 
ranging  from  cold  to  warm  water, 
bottom  dwelling  to  surface  feeding, 
deep  sea  to  near  shore,  and  fresh  water 
to  saltwater.  Fish  are  exposed  to  the 
bacteria  and  viruses  that  naturally  occur 
in  their  environment  as  well  as  to  those 
that  enter  the  water  through  pollution. 
Chemicals,  some  of  which  are  toxic  to 
humans,  can  accumulate  in  fish  as  well. 
Fish  can  also  accumulate  natural  toxins 
and  parasites  that  are  specific  to  marine 
animals.  As  a  consequence,  fish  are 
subject  to  a  wide  range  of  hazards  before 
harvest. 

B.  The  Safety  Data 

The  question  of  how  safe  is  the 
seafood  in  the  marketplace  has  been  the 
subject  of  public  debate  in  recent  years. 
This  debate  has  occurred  partly  because 
precise  data  on  the  numbers  and  causes 
of  foodbome  illnesses  in  the  United 
States  do  not  exist.  Foodbome  illnesses 
tend  to  be  significantly  underreported  to 
public  health  authorities.  Data  on 
foodbome  illnesses  that  are  meaningful 
from  an  epidemiological  standpoint  are 
difficult  and  expensive  to  develop. 

The  Centers  for  Disease  Control  and 
Prevention  (CDCP)  of  the  U.S.  Public 
Health  Service  (PHS)  compiles  data  in 
its  Foodbome  Disease  Surveillance 
System  that  are  reported  from  State  and 
local  health  authorities.  All  foodbome 
illnesses  are  underreported  to  this 
system  (Ref.  4). 

Nonetheless.  CDCP  data  are  the  best 
available  and  can  at  least  be  used  to 
identify  trends  and  emerging  concerns 
about  various  diseases  (Ref.  5.  p.  219). 
The  data  suggest  that  most  seafood- 
related  illnesses  result  from  certain 
natural  toxins  in  finfish  and  from 
vimses  in  moUuscan  shellfish 
consumed  raw  or  partially  cooked  (Ref. 
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4).  The  wide  range  of  other  hazards  that 
can  affect  seafood  undoubtedly  result  in 
illnesses,  but  the  available  data  indicate 
that  such  illnesses  are  not  as  common. 
Thus,  according  to  the  CDCP  data,  the 
actual  occurrence  of  problems  tends  to 
be  limited  relative  to  the  range  of 
hazards  that  could  cause  problems  and 
tends  to  be  associated  with  a  minority 
of  commercially  available  species. 

In  the  CDCP  system,  seafood 
accounted  for  4.8  percent  of  reported 
cases  of  foodbome  illness  for  the  period 
1973  to  1987  (Ref.  4).  However,  as  CDCP 
has  pointed  out,  variations  in  rates  of 
underreporting  among  different  foods 
and  varying  etiologies  make  it 
impossible  to  compare  safety  among 
different  foods  based  solely  on  CDCP 
data  (Ref.  4).  This  is  certainly  true  for 
seafood.  Some  seafood-related  illnesses 
tend  to  be  overreported  to  CIXIP's 
system  relative  to  other  foodbome 
diseases,  due  largely  to  their  distinctive 
characteristics,  while  others  are 
probably  underreported  relative  to  other 
causes  because  they  are  less  distinctive 
and  more  difficult  to  diagnose  (Ref  4). 

FDA  has  attempted  to  determine  the 
relative  safety  of  seafood  through  risk 
assessment.  The  results  of  this  effort 
indicate  that  the  risk  of  illness 
associated  with  molluscan  shellfish 
consumed  raw  or  partially  cooked  is 
greater  than  for  any  cooked  flesh  food. 
However,  seafood  overall  is  as  safe  or 
safer  than  other  flesh  foods  in  terms  of 
frequency  of  illness  (Refs.  5,  p.  25;  and 
6). 

The  conclusions  of  the  National 
Academy  of  Sciences'  (NAS)  Institute  of 
Medicine,  in  its  1991  report  entitled 
"Seafood  Safety,"  are  consistent  with 
the  CDCP  data  and  the  FDA  risk 
assessment.  According  to  NAS.  "Most 
seafoods  available  to  the  U.S.  public  are 
wholesome  and  unlikely  to  cause  illness 
in  the  consumer"  (Ref.  7,  p.  1). 
Moreover,  in  reviewing  the  CIXIP  data, 
the  report  noted  that  the  23  percent 
increase  in  seafood  consumption  in  the 
United  States  in  the  10-year  period 
ending  1989  was  not  accompanied  by  a 
concomitant  increase  in  reported 
seafood-bome  illnesses  (Ref.  7,  p.  27). 
Nevertheless,  as  NAS  pointed  out, 
"there  are  areas  of  risk"  (Ref.  7,  p.  1). 
The  report  addressed  at  some  length 
virtually  every  possible  risk  that  could 
affect  seafood  and  made  numerous 
recommendations  relating  to  existing 
and  proposed  control  measures.  NAS 
recommended  that  improvements  be 
made  in  the  present  system  of  regulatory 
control  (Ref.  7,  p.  1)  and  repeatedly 
recommended  HACCP  controls 
wherever  appropriate.  "Inspection  and 
testing  should  focus  on  actual  problems 


(as  in  HACCP  systems)."  NAS 
concluded  (Ref.  7.  p.  16). 

C.  The  Principal  Hazards 

The  most  notable  seafood-related 
hazards  involve  the  following: 

1.  Bacteria 

Because  bacteria  either  naturally  live 
in,  or  can  survive  in,  aquatic  habitats, 
there  are  a  large  number  of  pathogenic 
bacteria  that  can  be  found  in  seafood, 
particularly  molluscan  shellfish.  Many 
of  these  bacteria  are  far  more  harmful  to 
specific  human  subpopulations,  such  as 
the  elderly,  immunocompromised,  or 
persons  with  specific  underlying 
diseases,  than  to  the  population  as  a 
whole.  The  size  of  these  subpopulations 
is  increasing,  however.  Therefore, 
concerns  about  bacterial  contamination 
of  seafood,  particularly  molluscan 
shellfish,  are  increasing. 

In  the  United  States,  4.4  percent  of 
botulism  outbreaks  have  been  attributed 
to  seafood.  The  predominant  type  of 
botulism  organism  in  aquatic 
environments  is  the  kind  most  readily 
destroyed  by  beat.  Thus,  many  types  of 
processing,  if  done  properly,  can  negate 
the  risk  of  botulism  from  seafood. 
Nonetheless,  with  the  trend  toward 
greater  use  of  modified  atmosphere  and 
vacuum  packaging  (i.e.,  packaging  that 
excludes  oxygen)  to  enhance  the  shelf 
life  and  the  desirability  of  refrigerated 
foods,  traditional  controls  need  to  be 
enhanced  because  OostridJum 
botulinum  can  grow  in  the  absence  of 
oxygen. 

Other  bacteria  of  concern  include 
Listeria  monocytogenes,  a  hazardous 
foodbome  microorganism  that  is 
ubiquitous  in  nature  and  is  commonly 
foimd  in  food  processing  environments: 
Salmonella,  which  is  not  a  marine 
organism  but  can  contaminate  seafood 
through  improper  handling  and 
sanitation  practices;  and 
Staphylococcus  aureus,  another 
pathogen  associated  with  sanitation  and 
handling  (Ref.  8,  pp.  14  and  15). 

2.  Viruses 

Several  viruses  that  are  infectious  to 
humans  enter  aquatic  habitats  through 
sewage.  These  viruses  can  concentrate 
in  shellfish  and  be  present  and  infective 
even  when  bacterial  indicators  of  fecal 
pollution  are  absent.  Viruses  probably 
cause  the  bulk  of  seafood-associated 
disease,  particularly  the  Norwalk  and 
Norwalk-like  agents,  which  are  linked  to 
the  consumption  of  contaminated  raw 
or  undercooked  molluscan  shellfish 
(Ref.  7,  p.  30). 


3.  Natiiral  Toxins 

Problems  associated  with  naturally 
occurring  toxins  in  fish  have  been 
recognized  for  centuries.  Gguatera 
poisoning  is  perhaps  the  most 
significant  problem  associated  with  a 
natural  toxin.  The  toxin  is  produced  by 
microscopic  organisms  and  can  be 
transmitted  to  humans  through  the 
consumption  of  finfish  that  have  eaten 
these  organisms  through  the  food  chain 
(Ref  7,  p.  89).  The  larger,  more 
predacious  fish  (groupers,  snappers, 
barracuda,  amberjack]  and  reef  fish 
belonging  to  the  crevally  or  ulua 
(Carangidae)  family  are  generally  more 
likely  to  contain  ciguatoxin  than  other 
types  of  fish  (Ref.  7,  p.  89).  Because  the 
toxin  is  heat  stable,  cooking  does  not 
make  the  fish  safe  to  eat  (Ref.  9,  p.  1). 

On  average.  70  cases  of  ciguatera 
poisoning  are  reported  annually  in  the 
United  States  and  its  possessions  and 
territories  (Ref  7,  p.  89).  Deaths  are  rare, 
and  the  acute  symptoms  of  the  disease 
are  usually  of  short  duration;  however, 
neurological  symptoms  can  persist  for 
extended  periods.  Ciguatera  is 
geographically  localized,  with  the 
majority  of  illnesses  reported  horn 
tropical  or  subtropical  areas. 

Other  toxins  of  public  health  concem 
include  domoic  acid,  which  was 
detected  in  seafood  from  the  U.S.  Pacific 
coast  for  the  first  time  in  the  fall  and 
winter  of  1991-1992  (Ref.  10,  p.  1,113); 
and  saxitoxin,  or  paralytic  shellfish 
poison,  which  has  periodically  made 
molluscan  bivalves  toxic  and  has 
recently  affected  Pacific  Northwest  crab 
harvests  (Ref.  11). 

4.  Parasites 

Parasites,  such  as  anasakid  nematodes 
(round  worms),  naturally  infect  certain 
fish  and  ocean  mammals  (Ref.  12,  p. 
724).  Human  parasitic  infections  almost 
always  occur  from  the  consimiption  of 
raw  (sushi,  sashimi]  or  undercooked 
fish.  Historically,  probably  no  more  than 
five  cases  are  reported  on  average  in  the 
United  States  each  year  and  the 
likelihood  of  occurrence  is  estimated  to 
be  very  low  (Ref.  5,  p.  25).  Problems 
with  parasites  are  avoidable  through 
commercial  freezing  of  the  raw  fish 
before  consumption. 

5.  Chemical  Contaminants 

The  presence  of  toxic  chemicals  in  the 
aquatic  environment  creates  the 
potential  for  contamination  of  seafood 
products.  These  chemicals  include 
pesticides;  other  industrial  chemicals, 
such  as  polychlorinated  bipbenyls; 
heavy  metals,  such  as  lead,  cadmium, 
and  mercury;  and  petroleum 
hydrocarbons. 
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Marine  species,  especially  deep  sea 
arieties,  comprise  the  majority  of 
eafood  consumed  in  this  country.  This 
eafood  has  little  potential  to  contain 
lost  chemical  contaminants  at  levels  of 
Qxicological  concern  (Ref.  13,  p.  6). 
lowever,  there  are  some  contaminants 
hat  can  be  present  at  significant  levels, 
[lethylmercury  in  certain  species  being 
lerhaps  the  most  notable.  Fresh  water 
pecies,  esp)ecially  nonmigratory  bottom 
eeders.  are  generally  the  most  exposed 
0  a  variety  of  chemical  contaminants 
Ref.  13.  p.  6). 

I.  Decomposition 

Finfish  are  generally  regarded  as 
leing  much  more  perishable  than 
errestrial  flesh  foods  (Ref.  14,  p.  3). 
)ecomposition  is  a  problem  with 
eafood  products  frequently 
ncountered  by  FDA  and  is  the  subject 
if  the  majority  of  regulatory  actions 
aken  by  the  agency  against  violative 
eafood  products  (Ref.  15).  It  is  largely 
in  economic  and  aesthetic  problem; 
lowever,  in  some  species  it  can  lead  to 
llness  because  of  the  formation  of 
combrotoxin  (histamine)  during 
lecomposition.  Scombroid  poisoning  is 
;ompletely  preventable  by  proper 
landling,  i.e.,  by  proper  time  and 
emperature  controls. 

?.  Additional  Factors  Affecting  Safety 

Unlike  beef  and  poultry,  seafood  is 
itill  predominately  a  wild-caught  flesh 
bod  that  frequently  must  be  harvested 
mder  difficult  conditions  and  at 
'arying  distances  from  processing, 
ransport,  and  retail  facilities.  There  are 
learly  100.000  vessels  in  the  U.S. 
ishing  fleet  alone  (Ref.  7,  p.  22).  These 
:onditions,  distances,  and  duration  of 
Ishing  trips,  can  tax  any  system  of 
;ontrols  designed  to  ensure  safety  and 
prevent  spoilage. 

In  addition,  several  hundred  vessels 
ire  seagoing  processing  factories,  many 
)f  which  operate  in  remote  waters.  For 
egulators,  these  ships  that  process  at 
;ea  can  be  difficult  and  expensive  to 
■each  while  they  are  operating,  and 
ndividual  inspectors  face  hazards  such 
IS  ship-to-ship  transfers  on  the  high 
seas. 

There  may  be  as  many  as  350 
;ommercially  marketed  species  (Refs. 
16;  and  19,  p.  35).  Consumer 
preferences  for  one  species  over  another 
ind  significant  price  differences 
setween  species  can  lead  to  economic 
Fraud  through  the  substitution  of 
:heaper  species  for  more  expensive 
Dnes. 

Unlike  beef  and  poultry,  seafood  is 
subject  to  significant  recreational 
fiarvest.  Beyond  the  15  pounds  of 
seafood  consumed  per  capita  from 


commercial  channels,  an  additional  4 
pounds  may  be  consumed  from 
recreational  sources.  Some  recreational 
catch  finds  its  way  into  commercial 
channels  as  well. 

Thus,  recreational  fishing  can  have  a 
bearing  on  the  safety  of  commercial 
seafood.  Commercial  fishermen  avoid  or 
are  prohibited  from  harvesting  from 
polluted  areas,  but  recreational 
fishermen,  especially  recreational 
harvesters  of  molluscan  shellfish,  might 
not  be  as  aware  of,  or  might  ignore,  local 
advisories  or  water  closures.  Processors 
need  to  be  aware  of  and  control  the 
source  of  their  raw  materials,  and 
importers  must  ensure  that  their 
shipments  are  obtained  from  acceptable 
sources. 

An  additional  complicating  factor  in 
ensuring  the  safety  of  seafood  is  the  fact 
that  no  other  flesh  food  is  imported  in 
the  quantity,  or  from  as  many  countries, 
as  seafood.  Imports  include  finished 
products  as  well  as  products  to  be 
further  processed  domestically.  Over  55 
percent  of  seafood  consumed  in  this 
country  is  imported.  It  comes  from 
approximately  135  countries.  Several  of 
these  countries  have  advance  regulatory 
structures  for  seafood  safety,  but  many 
others  are  developing  nations  that  lack 
structures  for  seafood  regulation 
comparable  to  those  in  more  developed 
nations  (Ref.  35,  pp.  113  and  114). 

Therefore,  it  is  of  utmost  importance, 
that  those  who  handle  and  process 
seafood  commercially,  including 
importers,  understand  the  hazards 
associated  with  this  type  of  food,  know 
which  hazards  are  associated  with  the 
types  of  products  with  which  they  are 
involved,  and  keep  these  hazards  from 
occurring  through  a  routine  system  of 
preventive  controls.  The  seafood 
industry,  indeed,  the  food  industry  as  a 
whole,  must  be  primarily  responsible 
for  the  safety  and  quality  of  the  food 
that  it  produces.  The  regulator's  primary 
role  should  be  to  verify  that  the  industry 
is  meeting  this  responsibility  and  to  take 
remedial  action  when  it  is  not.  The 
alternative  of  relying  solely  on 
Government  inspectors  to  identify 
problems  and  provide  solutions  would 
involve  enormous  costs  to  the  public 
and  would  be  extremely  inefficient, 
assuming  it  could  be  done  at  all. 

For  the  most  part,  seafood  processors 
and  importers  are  not  required,  through 
licensure  or  examination,  to  understand 
seafood  hazards  as  a  prerequisite  to 
being  able  to  do  business.  (There  are 
exceptions.  A  few  States,  such  as 
Alaska,  do  require  processors  to 
conform  to  HACCP  as  a  condition  of 
doing  business  (Ref.  17).)  While  many 
processors  tmd  importers  have  such  an 
understanding,  this  knowledge  is  not 


universal.  It  is  not  unusual  for  FDA  to 
receive  inquiries  about  safety 
requirements  and  related  matters  from 
those  who  wish  to  process  or  import 
seafood,  or  who  already  do,  that 
indicate  a  lack  of  awareness  of  hazards 
specific  to  their  products.  Most  of  the 
industry  does  not  have  HACCP-trained 
personnel,  and  many  firms  lack 
dedicated  quality  assurance  persormel 
(Ref.  18.  p.  35). 

Seafood  processing  in  the  United 
States  is  done  by  several  thousand 
businesses,  many  of  which  are  small, 
old,  and  family  operated  (Ref.  19,  p.  35). 
This  situation  is  in  contrast  to  the  beef 
and  poultry  industries,  in  which  market 
share  is  concentrated  among  a  small 
number  of  large  processors.  Seafood 
firms  tend  to  be  small,  fragmented 
operations  sized  in  reference  to 
anticipated  benefits,  because  of  the 
significant,  uncontrollable  risks 
involved  in  this  business  (Ref.  5.  p. 
225).  Also,  because  many  harvests  are 
seasonal,  many  of  their  operations  are 
intermittent  (Ref.  20).  The  seasonal 
nature  of  the  industry  can  affect  worker 
skills  and  practices  relating  to  safety, 
while  older  facilities  and  equipment  can 
be  more  difficult  to  maintain  in  terms  of 
adequate  sanitation  and  proper 
processing  and  storage  temperatures 
(Ref.  20). 

III.  The  Need  for  Regulations 

A.  The  Current  Inspection  System  Is  Not 
Well-Suited  to  Seafood 

Seafood  processors  are  subject  to 
periodic,  unannounced,  mandatory 
inspection  by  FDA.  Seafood  processors 
and  importers  are  also  able  to  purcha.se 
inspection  services  from  the  National 
Marine  Fisheries  Service  (NMFS)  of  the 
U.S.  Department  of  Commerce.  These 
inspection  services  have  been  primarily 
trade-related,  such  as  grading. 

Until  recently.  FDA's  overall 
regulatory  program  for  seafood  received 
slightly  over  $20  million  per  year. 
Because  much  of  the  program  involves 
activities  such  as  research,  laboratory 
analyses,  and  technical  assistance  and 
training  to  States,  a  substantial  portion 
of  it  has  tended  to  be  invisible  to  the 
general  public.  Public  interest  and 
debate  tends  to  focus  on  the  more 
visible  aspects  of  regulation,  primarily 
inspection.  The  congressional  debate  of 
the  past  several  years  over  tlie  adequacy 
of  the  Federal  regulatory  program  for 
seafood  has  been  framed,  more  often 
than  not,  in  terms  of  the  need  for 
mandatory  inspection.  Traditionally, 
FDA  inspected  the  equivalent  of  a 
quarter  of  its  total  domestic  inventory  of 
seafood  establishments  per  year. 
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Since  1990,  however,  FDA  has 
received  significant  funding  increases 
for  seafood.  The  current  budget  of 
slightly  over  S40  million  has  permitted 
the  agency  to  increase  the  frequency  of 
its  inspections.  It  now  inspects  so-called 
high  risk  processors  at  least  once  per 
year  and  all  others  at  least  biennially. 
(Because  States  also  inspect  processors, 
the  collective  frequency  is  actually 
higher.) 

Even  so,  because  of  seafood's  unique 
characteristics  (e.g.,  the  fact  that  it  is 
predominantly  wild  caught  and  presents 
a  wide  range  of  possible  hazards),  it  is 
questionable  whether  the  current 
regulatory  system,  which  was  developed 
for  the  general  food  supply,  is  best 
suited  for  the  seafood  industry.  The 
current  system  provides  the  agency  with 
a  "snapshot"  of  conditions  at  a  facility 
at  the  moment  of  the  inspection. 
I  lowever,  assumptions  must  be  made 
about  conditions  before  and  after  that 
inspection  on  the  basis  of  the 
"snapshot,"  as  well  as  about  important 
factors  beyond  the  facility  that  have  a 
bearing  on  the  safety  of  the  finished 
product.  The  reliability  of  these 
assumptions  over  the  intervals  between 
inspections  creates  questions  about  the 
adequacy  of  the  system,  particularly,  as 
the  congressional  hearings  on  the 
subject  over  the  past  several  years  have 
shown,  for  seafood. 

FDA's  insi)ections  are  based  upon  the 
regulations  on  current  good 
manufacturing  practice  in 
manufacturing,  packing,  or  holding 
human  food  at  part  110  (21  CFR  part 
110).  For  the  most  part,  these  guidelines 
consist  of  broad  statements  of  general 
applicability  to  all  food  processing  on 
sanitation,  facilities,  equipment  and 
utensils,  processes,  and  controls. 
HACCP-type  controls  are  listed  as  one  of 
several  options  available  to  prevent  food 
contamination  (§  110.80(b)(13)(i))  but 
they  are  otherwise  not  integral  to  the 
guidelines. 

Currel^t  Federal  inspection  and 
surveillance  strategies  verify  the 
industry's  knowledge  of  hazards  and 
preventive  control  measures  largely  by 
inference,  i.e.,  whether  a  company's 
products  are  in  fact  adulterated,  or 
whether  conditions  in  a  plant  are 
consistent  with  current  good 
manufacturing  practice  (CGMP). 
Consequently,  the  current  system  places 
the  burden  on  the  Government  to  prove 
that  a  problem  exists  rather  than  on  the 
firm  to  establish  for  itself,  for  the 
regulator,  and  for  consumers,  that 
adequate  controls  exist  to  ensure  safety. 
The  current  approach  is  inefficient  and, 
unless  Government  inspections  are 
conducted  with  some  frequency,  can 
lead  to  conditions  that  can  elevate  risk 


and  erode  public  confidence.  It  also  has 
the  potential  to  cause  some  inequities. 
While  the  same  standards  of 
adulteration  apply  to  all  products  in 
interstate  commerce,  processors  and 
importers  who  use  a  system  of 
preventive  controls  coupled  with 
adequate  monitoring  must  compete 
against  those  who  do  not. 

A  survey  conducted  by  FDA  in  1992- 
1993  of  manufacturers  of  ready-to-eat 
seafood  products  revealed  conditions 
that  strongly  suggest  the  need  for  a 
system  that  emphasizes  preventive 
controls  to  ensure  that  products  are  safe 
by  design.  Ready-to-eat  products  require 
special  care  in  processing  because  they 
do  not  require,  and  are  imlikely  to 
receive,  any  further  cooking  by 
consumers  that  would  destroy 
pathogenic  microorganisms.  "The  survey 
focused  on  whether  preventive  controls 
exist  rather  than  on  the  results  of 
expensive  end-product  sampling.  The 
agency  found  that,  in  significant 
measure,  firms  have  not  been  employing 
the  types  of  preventive  processing  steps 
necessary  to  ensure  a  safe  and 
wholesome  product.  Some  of  the 
preliminary  results  are  as  follows  (Ref. 
21). 

1.  Fifty-four  percent  of  the  firms  that 
pasteurized  products  had  not 
established  the  adequacy  of  their 
pasteurization  process  to  destroy 
pathogenic  microorganisms  such  as  the 
spores  of  C.  botulinum,  type  E,  which 
can  cause  significant  illness  and  death 
in  humans.  The  pasteurization  process 
is  not  simple  and  must  be  done  with 
precision  in  order  to  consistently 
deliver  a  thermal  process  that  will 
inactivate  the  spores  of  C.  botulinum. 
type  E  and  prevent  recontamination  of 
the  product  after  it  has  been  beat 
treated.  The  CGMP  at  part  110  state  that 
pasteurization  must  be  adequate. 
Realistically,  the  only  way  for  FDA  to 
determine,  or  at  least  infer,  the 
adequacy  of  the  process  now  is  to 
analyze  samples  of  finished  product  for 
the  presence  of  pathogens. 

2.  Twenty-seven  percent  of  the  firms 
that  pasteurized  products  did  not  have 
temperature-indicating  devices  on  their 

Pasteurizers,  and  35  percent  did  not 
ave  temperature-recording  devices. 
Temperature  monitoring  is  essential  to 
ensure  that  a  thermal  process  is 
properly  controlled.  Part  110  addresses 
temperature  indicating  and  recording 
devices  only  for  refrigeration,  while 
pasteurization  involves  cooking.  A 
temperature-recording  device  is 
important  for  purposes  of  preventive 
control  because  it  provides  a  continuous 
history  of  the  cooking  step. 

3.  Forty-two  percent  of  firms  that 
pasteurized  products  did  not  perform 


can  seam  evaluations  or  performed  them 
less  frequently  than  every  12  hours. 
Such  evaluations  are  necessary  to 
ensure  that  there  will  not  be 
microbiological  contamination  of  the 
finished  pasteurized  product.  FDA's 
regulations  for  the  processing  of  low 
acid  canned  food  (parts  108  and  113  (21 
CFR  parts  108  and  113))  require  such 
evaluations  every  4  hours  as  an  HACCP- 
type  control,  but  products  that  need 
refrigeration  (e.g.,  pasteurized  products) 
are  outside  the  scope  of  those 
regulations.  Again,  part  110  states  only 
that  the  (>asteurization  process  should 
be  adequate.  FDA  must  conduct  end- 
product  sampling  and  analysis  to 
determine,  or  at  least  infer,  whether  a 
pasteurization  process  is  adequate. 

4.  Forty-three  percent  of  firms  that 
pasteurized  products  did  not  perform 
cooling  water  sanitizer  strength  checks 
to  ensure  that  the  pasteurized  product 
would  not  be  contaminated  during  this 
process.  The  presence  of  a  sanitizer  in 
the  cooling  water  is  important  to 
prevent  contamination  of  the  product 
after  pasteurization  because  during 
cooling,  some  water  can  be  drawTi  into 
hot  cans.  Part  110  does  not  specifically 
mention  a  cooling  water  sanitizer.  The 
"adequate"  provision  cited  above  is  the 
closest  relevant  provision,  and  FDA 
must  conduct  end-product  sampling 
and  analysis  to  determine,  or  at  least 
infer,  whether  a  pasteurization  process 
is  adequate. 

5.  Eighty-four  percent  of  the  firms  did 
not  monitor  the  internal  temperature  of 
products  during  the  various  stages  of 
processing.  Such  monitoring  is 
important  because  time/temperature 
abuse  can  result  in  the  growth  of 
pathogenic  microorganisms, 
decomposition,  and,  in  some  cases,  the 
formation  of  histamine.  Part  110  states 
that  all  reasonable  precautions  should 
be  taken  to  prevent  contamination  and 
recommends  temperature  control  as  one 
type  of  precaution.  Again,  end-product 
sampling  is  the  only  practical  way  for 
FDA  to  measure  compliance. 

6.  Fourteen  percent  of  the  firms  did 
not  have  temperature-indicating  devices 
on  their  finished  product  coolers,  and 
89  percent  did  not  have  temperature- 
recording  devices.  Part  110  states  that 
processors  should  have  one  or  the  other 
but  does  not  specifically  require  that 
processors  monitor  either  one.  While  14 
percent  were  out  of  compliance,  most 
who  were  in  compliance  opted  for  the 
control  that  did  not  provide  a 
continuous  record. 

7.  Thirty-one  percent  of  the 
temperature-indicating  devices  on 
finished  product  coolers  were  more  than 
5  "F  out  of  adjustment.  Fifty-five  percent 
of  these  were  giving  readings  that  were 
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yo  low.  For  these,  the  deviation  would 
ennit  the  growth  of  pathogenic 
licxoorganisms,  decomposition,  and 
istamine  formation.  Part  110 
pecifically  states  that  thermometers 
lould  be  accurate.  Five  degree 
eviations  are  clearly  out  of  compliance, 
significant  percentage  of  Brms 
jrveyed  were  not  paying  attention  to  a 
gniRcant  preventive  control. 

8.  Twenty-three  f>ercent  of 
imperature- indicating  devices  on 
asteurizers  and  80  percent  of  such 
Bvices  on  finished  product  coolers 
ere  never  calibrated.  Again,  part  110 
ills  for  accuracy.  The  failure  to 
ilibrate  means  that  these  firms  have  no 
;surance  that  their  devices  are 
:curate.  A  preventive  control  is  not 
3ing  applied,  and  thus  a  significant 
ercentage  of  processors  are  apparently 
tlying  on  Government  investigators  to 
^termine  accuracy  during  inspections. 
Iso.  this  deficiency  may  account  in 

art  for  the  deviations  described  in 
(ction  IILA.7.  of  this  document. 

9.  Twenty-nine  percent  of 
mperature-recording  devices  on 
nished  product  coolers  were  never 
lecked  for  accuracy,  while  34  percent 
f  such  devices  on  pasteurizers  and  74 
3rcent  on  finished  product  coolers 
ere  checked  less  frequently  than  once 
month.  Temperature-recording  devices 
e  easily  jarred  out  of  cahbration  and 
ust  be  routinely  adjusted  to  agree  with 
1  accurate  temperature-indicating 
;vice.  Thus,  they  need  to  be  checked 

r  acoirajry  at  least  at  the  start  and  the 
id  of  each  processing  day  in  order  to 
Jtermine  whether  they  remained 
xurate  throughout  the  day's 
'oduction. 

10.  Forty-eight  percent  of  the  firms 
eaned  and  sanitized  the  processing 
juipment  less  frequently  than  every  4 
lurs.  while  13  percent  cleaned  and 
nitized  less  than  every  12  hours.  Part 
LO  states  that  sanitation  practices 
lould  occur  as  frequently  as  necessary. 

order  to  control  salmonella  and  other 
idesirable  bacteria  within  a  facility, 
e  frequency  should  be  at  least  every  4 
3urs.  and  more  frequently  if  feasible, 
lis  frequency  helps  reduce  the 
icelihood  that  these  microorganisms 
ill  enter  a  rapid  phase  of  growth 
iring  which  their  numbers  increase 
garithmically  (Ref.  22,  p.  114;  Ref.  23. 

2). 

11.  Twenty-two  percent  of  the  firms 
d  not  perform  plant  or  equipment 
nitation  audits  (i.e.,  inspections),  and 

i  percent  did  not  check  the  strength  of 
md  or  equipment  sanitizing  solutions, 
lese  results  reveal  that  a  significant 
imber  of  plants  are  not  checking  up  on 
emselves  to  ensure  that  they  were 
>ing  an  adequate  job  of  sanitation.  In 


such  plants,  the  only  check  on 
sanitation  is  provided  by  the 
Government  investigators  who  visit  the 
plant. 

Other  survey  and  inspection  findings 
by  FDA  and  others  strongly  indicate  that 
the  seafood  industry  does  not  always 
operate  on  the  basis  of  preventive 
controls.  For  example,  recent  FDA  and 
State  surveys  showed  that  many 
processors  of  smoked  and  smoke- 
flavored  fish  are  operating  outside  of  the 
parameters  that  have  been  demonstrated 
through  scientific  research  to  be 
necessary  to  ensure  that  the  hazard  from 
botulism  is  adequately  controlled.  These 
parameters  are  process  times  and 
temperatures  and  salinity  levels.  A 
number  of  firms  surveyed  did  not  even 
know  their  own  operating  parameters, 
let  alone  the  scientifically  established 
ones  (Refs.  24,  25,  and  26).  For  seafood 
products  such  as  these  that  require  no 
cooking  by  the  consumer,  preventive 
measures  by  the  processor  to  eliminate 
C  botulinum,  type  E  to  the  maximum 
extent  possible  are  critically  important. 

B.  Alternatives  Other  Than  HACCP 

Continuous  visual  inspection  of 
seafood  is  not  a  viable  alternative.  Few 
hazards  associated  with  seafood  are 
detectable  through  visual  inspection. 
Moreover,  the  costs  of  such  a  system 
would  hkely  exceed  the  nearly  half- 
billion-dollar  public  outlay  now 
required  to  operate  this  kind  of  system 
for  meat  and  poultry. 

Another  alternative  would  be  to  direct 
significant  additional  resources  toward 
greatly  increasing  the  frequency  of 
FDA's  inspection  of  seafood,  as  well  as 
increasing  the  agency's  sampling, 
laboratory  analysis,  and  related 
regulatory  activities  with  respect  to 
seafood.  While  thousands  of  samples  of 
domestic  and  imported  seafood 
products  are  collected  each  year  for 
analysis  in  FDA  laboratories,  and  these 
samples  are  scientifically  designed  to 
represent  a  broad  range  of  products, 
they  are  generally  perceiveJd  by  the 
pubUc  to  represent  only  a  small  fraction 
of  the  total  poimdage  of  seafood 
consumed  in  this  country.  Substantial 
new  expenditures  would  be  needed  to 
increase  laboratory  analyses  to 
nationally  statistically  significant  levels. 

Even  if  the  funds  for  increased 
inspection  and  increased  sampling  and 
analysis  were  available  (which  they  are 
not),  this  approach  alone  would  likely 
not  be  the  best  way  for  the  agency  to 
spend  its  money  to  protect  the  public 
health.  Reliance  on  end-product  testing 
involves  a  certain  amount  of 
inefficiency  that  can  require  very  large 
sample  sizes  to  overcome.  NAS  recently 
observed  that  "the  statistical 


uncertainties  associated  with  lot 
sampling  make  this  an  unreliable 
method  for  ensuring  safety  of  food 
products  •  •  •  "  (Ref.  7.  p.  283).  FDA 
has  traditionally  sought  to  minimize 
this  type  of  inefficiency  by  targeting  its 
efforts  based  on  its  experiences,  but 
some  inefficiency  is  unavoidable.  NAS 
recommended  the  HACCP  system  as  an 
alternative  (Ref.  7,  p.  283). 

C.  Current  Import  System  Is  Not  Well- 
Suited  to  Seafood 

Similar  considerations  apply  to 
imports.  FDA  does  not  generally  inspect 
processing  facilities  in  other  countries 
to  determine  whether  seafood  products 
are  being  prepared,  packed,  or  held 
there  under  appropriate  conditions. 
Such  inspections  are  extremely  costly 
and  require  an  invitation  from  the 
foreign  country.  Traditionally,  therefore, 
FDA's  primary  strategy  for  seafood 
imports  has  involved:  (1)  Reviewing  all 
customs  entries  documents  to  determine 
which  imported  products  to  examine  or 
sample;  (2)  conducting  wharf 
examinations  of  selected  products  based 
on  that  review;  and  (3)  sampling  and 
laboratory  analyses  as  appropriate. 

One  concern  about  this  process  that 
has  been  voiced  with  some  regularity  in 
the  media.  Congress,  and  elsewhere  is 
that  FDA  physically  looks  at  less  than 
5  percent  of  all  imports.  This  figure  is 
somewhat  misleading  because  it  refers 
to  seafood  lots  that  can  vary 
substantially  in  size.  Also,  it  does- not 
take  into  account  such  factors  as  the 
representative  nature  of  the 
examinations.  FDA's  automatic 
detention  program  for  imports  that 
requires  importers  of  products  with  a 
history  of  problems  to  obtain  a 
laboratory  analysis  and  certification, 
prior  to  entry,  or  the  fact  that  imports 
receiving  further  processing  in  the 
United  States  become  subject  to 
domestic  inspection.  Nonetheless,  it  is 
certainly  true  that  most  imported 
seafood  is  not  physically  sampled  or 
examined  by  a  Federal  health  official. 

The  total  number  of  customs  entries 
for  seafood  each  year  is  approaching 
200,000  (Ref.  27)  from  about  135 
countries  (compared  to  about  33 
countries  for  beef  and  poultry  (Ref.  28)), 
and  huge  sums  of  money  would  be 
needed  to  enable  FDA  to  increase  its 
physical  examination  and  sampling 
program  to  nationally,  statistically 
significant  levels.  Still,  many 
developing  coiintries  export  seafood 
products  to  this  country,  and  their 
regulatory  protections  tend  to  be 
comparatively  weak,  if  they  exist  at  all. 
Processing  conditions  in  such  countries 
do  not  always  meet  U.S.  standards  for 
sanitation. 
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While  many  importers  are 
conscientious  about  the  safety  and 
quality  of  the  products  that  they  import, 
others  have  little  understanding  of 
potential  hazards.  The  denial  of  entry  of 
a  violative  lot  may  be  regarded  as 
simply  a  cost  of  doing  business,  which 
is  offset  in  many  cases  by  insurance 
purchased  against  just  such  an 
eventuality.  Such  policies  are  identified 
as  "  *FDA  rejection'  insurance"  and 
usually  the  premium  is  2  to  3  percent 
of  the  value  of  the  shipment  (Ref.  29). 
It  is  reasonable  to  assume  that  this  cost 
is  being  passed  on  to  the  consumer.  The 
insurance  also  permits  importers  to  buy 
seafood  from  foreign  processors  without 
first  ensuring  that  it  meets  FDA 
requirements,  i.e.,  that  it  is  safe, 
wholesome,  and  properly  labeled. 

This  system  leaves  much  to  be 
desired.  It,  too.  is  a  "snapshot"-type 
approach  that  places  a  significant 
burden  on  the  Government  to  uncover 
problems  without  fostering  or 

[)romoting  industry  responsibility.  It 
acks  the  preventive  controls  that  the 
agency  has  tentatively  concluded  are  the 
minimum  necessary  to  ensure  safety. 
Moreover,  it  has  not  provided  full 
public  confidence  in  the  safety  of 
imported  seafood. 

D.  Public  Confidence 

Continuing  public  concerns  about  the 
safety  of  seafood  provide  additional 
evidence  that  the  current  regulatory 
system  is  not  well-suited  for  seafood. 
Consumers  have  become  increasingly 
concerned  about  the  effects  of  pollution 
on  seafood.  Medical  wastes  washing  up 
on  beaches,  ocean  diunping  of  toxic 
wastes,  chemical  run-off,  and  multiple 
oil  spills  continually  dramatize  the  fact 
that  bodies  of  water,  no  matter  how 
large,  can  be  adversely  affected  by 
human  activity. 

Media  and  other  public  attention  on 
seafood  safety  and  quality,  and  on  the 
adequacy  of  the  current  regulatory 
program  for  seafood,  has  been 
substantial  in  recent  years,  and  there  is 
no  reason  to  expect  that  this  attention 
will  decrease.  Problems  with  some 
seafood  products  draw  attention  to,  and 
has  tended  to  raise  concerns  about,  all 
seafood,  a  situation  that  is  bad  for 
consumers  because  seafood  is  a  low  fat 
product,  and  bad  for  an  industry  that 
can  ill  afford  it. 

Several  hearings  on  the  suHiciency 
and  direction  of  the  Federal  seafood 
safety  program  have  been  held  in  both 
houses  of  Congress  since  in  1989.  In 
addition,  numerous  bills  have  been 
introduced  in  Congress  for  the  stated 
purpose  of  establishing  a  Federal 
program  of  mandatory  inspection  of 
seafood.  Different  bills  passed  the  House 


and  the  Senate  in  1990  but  were  not 
reconciled  before  the  end  of  the  101st 
Congress. 

This  legislative  activity  has  tended  to 
reinforce  the  view  that  the  public  is 
placed  at  some  risk  because  no  Federal 
mandatory  program  for  seafood  exists. 
While  this  view  is  inaccurate  in  a 
number  of  respects,  it  is  fueled  in  part 
by  the  notable  differences  in  the 
frequency  with  which  regulatory 
agencies  inspect  the  processors  of 
different  types  of  flesh  foods.  As  stated 
above,  beef  and  poultry  slaughterhouses 
are  subject  to  continuous  visual 
inspection  under  programs  operated  by 
the  U.S.  Department  of  Agriculture 
(USDA). 

Public  concerns  about  seafood 
regulation  persist  despite  the  recent 
increases  in  Federal  resources  and 
inspections  for  seafood.  A  major  U.S. 
newspaper  recently  published  an  article 
entitled  "A  Sea  of  Uncertainties,"  which 
expressed  anxiety  about  the  coverage  of 
seafood  inspection.  "The  odds  are,"  it 
observed,  "that  the  bit  of  fish  you  cook 
tonight  got  to  your  table  without  ever 
being  poked  or  prodded  or  even  glanced 
at  by  a  government  inspector"  (Ref.  30). 

No  realistic  system,  however,  could 
possibly  look  at  every  piece  of  fish. 
Moreover,  in  the  current  budget  climate, 
improvements  in  the  system  for 
ensuring  the  safety  of  seafood  will  likely 
have  to  be  qualitative  rather  than 
quantitative.  Estimated  combined 
Federal,  State,  and  local  outlays  for 
regulatory  activities  relating  to  seafood 
are  about  $100  million  annually  (Ref. 
31),  but  pressures  to  cut  back  funding 
exist  at  all  of  these  levels. 

IV.  The  HACCP  Option 

Thus,  the  Government  must  find  new 
approaches  to  food  safety  that  enable  it 
to  become  more  efBcient  and  minimize 
costs  wherever  possible.  A  new 
paradigm  is  needed  for  seafood 
inspection,  one  that  provides  an 
ongoing,  scientifically  estabHshed 
system  of  intensive,  preventive 
monitoring  but  that  does  not  require 
undue  resources. 

When  faced  with  similar  pressures, 
Canadian  health  authorities  responsible 
for  seafood  safety  came  to  the  following 
conclusion: 

One  of  the  key  challenges  will  be  to  endure 
the  scrutiny  of  the  informed  consumer  and 
demanding  marketplace  *  *  '.The 
Canadian  Government,  as  well  as  other 
western  governments  will  be  under  constant 
pressure  to  limit  spending  as  the  aging 
f>opulation  places  more  and  more  demands 
on  services  and  as  the  Federal  deficit  is 
addressed.  This  means  inspection  programs 
cannot  expect  to  have  ever  increasing 
resources  to  meet  the  challenges  of  the 


1990's.  Smarter  and  more  cost  effective  ways 
must  be  developed  to  carry  out  their 
mandate. 

(Ref.  32,  p.  502.) 

The  "smarter  and  more  cost  effective 
way"  chosen  by  the  Canadians  is 
HACCP. 

A.  What  is  HACCP? 

HACCP  is  a  preventive  system  of 
hazard  control.  Its  application  to  food 
production  was  pioneered  by  the 
Pillsbury  Company  (Pillsbury)  during 
that  company's  efforts  in  the  early 
1960's  to  create  food  for  the  U.S.  space 
program.  Pillsbury  concluded  that  then 
existing  quality  control  techniques 
could  not  provide  adequate  assurance 
that  the  food  being  produced  was  not 
contaminated.  The  end-product  testing 
necessary  to  provide  such  assurance 
would  be  so  extensive  that  little  food 
would  be  lefl  for  space  flights. 
According  to  Howard  E.  Bauman: 

We  concluded  after  extensive  evaluation 
that  the  only  way  we  could  succeed  would 
be  to  develop  a  preventive  system.  This 
would  require  us  to  have  control  over  the  raw 
materials,  process,  environment,  personnel, 
storage,  and  distribution  as  early  in  the 
system  as  we  possibly  could.  We  felt  certain 
that  if  we  could  establish  this  type  of  control, 
along  with  appropriate  record  keeping,  we 
should  be  able  to  produce  *   *   *  a  product 
we  could  say  was  safe.  For  ail  practical 
purposes,  if  this  system  was  implemented 
correctly,  there  would  be  no  testing  of  the 
finished  packaged  product  other  than  for 
monitoring  purposes. 

(Ref  33,  p.  2.) 

In  the  succeeding  years,  the  system 
devised  by  Pillsbury  has  been 
recognized  worldwide  as  an  effective 
system  of  controls.  The  system  has 
undergone  considerable  analysis, 
refinement,  and  testing.  FDA  believes 
that  HACCP  concepts  have  matured  to 
the  point  where  they  can  be  formally 
implemented  for  seafood  on  an  industr>' 
wide  basis. 

HACCP  consists  first  of  an 
identification  of  the  likely  hazards  that 
could  be  presented  by  a  specific 
product,  followed  by  the  identification 
of  the  critical  control  points  in  a  specific 
production  process  where  a  failure 
would  likely  result  in  a  hazard  being 
created  or  allowed  to  persist.  These 
critical  control  (>oints  are  then 
systematically  monitored,  and  records 
are  kept  of  that  monitoring.  Corrective 
actions  are  also  documented. 

The  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF),  which  was  established  by 
USDA  in  conjunction  with  FDA  at  the 
recommendation  of  NAS,  has  developed 
seven  widely  accepted  HACCP 
principles  that  explain  this  process  in 
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ater  detail  (Ref.  34).  These  HA(XP 
[iciples  follow. 

iazard  Analysis 

"he  first  step  in  the  establishment  of 
[LACXIP  system  for  a  food  process  is 
identification  of  the  hazards 
ociated  with  the  product.  NACMCF 
ined  a  hazard  as  a  biological, 
mical,  or  physical  property  that  may 
se  a  food  to  be  unsafe  for 
isumption  (Ref.  34.  p.  186).  The 
ard  analysis  step  should  include  an 
essment  of  both  the  likelihood  that 
se  hazards  will  occur  and  their 
erity  if  they  do  occur.  It  should  also 
olve  the  establishment  of  preventive 
asures  to  control  them.  To  be 
Iressed  by  the  HACXT  system,  the 
:ards  must  be  such,  according  to 
CMaF",  that  their  prevention, 
nination.  or  reduction  to  acceptable 
els  is  essential  to  the  production  of 
ife  food.  Even  factors  beyond  the 
nediate  control  of  the  processor, 
h  as  how  the  food  will  be  distributed 
1  how  it  will  be  consumed,  must  be 
isidered  because  these  factors  could 
luence  how  it  should  be  processed, 
sards  that  involve  low  risk  and  that 
not  likely  to  occur  need  not  be 
isidered  for  purposes  of  HA(XP. 
JAQ^CF  has  developed  numerous 
jes  to  be  considered  during  hazard 
ilysis.  These  issues  relate  to  matters 
:h  as  ingredients,  processing, 
tribution.  and  the  ultimate  intended 
(  of  the  product.  FDA  urges  seafood 
•cessors  and  importers  to  become 
liliar  with  these  issues.  They  include, 
example,  whether  a  food  contains 
I  sensitive  ingredients  that  may 
sent  microbiological  hazards. 
;mical  hazards,  or  physical  hazards: 
ether  sanitation  practices  can  affect 
safety  of  the  food  that  is  being 
>cessed;  and  whether  the  finished 
d  will  be  heated  by  the  consumer. 
'  seafood,  this  analysis  is  particularly 
portant  because  it  is  consumed  raw  or 
lially  cooked  to  an  extent  unrivaled 
other  flesh  foods.  Examples  of 
foods  that  are  consumed  in  this  way 
lude  raw  moUuscan  shellfish,  sushi, 
amed  clams,  and  cold  smoked 
mon. 

dentify  the  Critical  Control  Points  in 
I  Process 

'oints  in  a  manufacturing  process  that 
y  be  critical  control  points,  as  listed 
the  NACMCF,  include  cooking, 
Uing.  specific  sanitation  procedures, 
KJuct  formulation  control,  prevention 
:ross  contamination,  and  certain 
)ects  of  employee  and  environmental 
^ene.  For  example,  a  cooking  step 
it  must  be  operated  at  a  specific 
nperalure  and  for  a  specified  time  in 


order  to  destroy  microbiological 
pathogens  is  a  critical  control  point. 
Likewise,  refrigeration  required  to 
prevent  hazardous  microorganisms  from 
multiplying  or  toxins  from  forming  is  a 
critical  control  point. 

3.  Establish  Critical  Limits  for 
Preventive  Measures  Associated  With 
Each  Identified  Critical  Control  Point 

In  essence,  this  step  involves 
establishing  a  criterion  that  must  be  met 
for  each  preventive  measure  associated 
with  a  critical  control  point.  Critical 
limits  can  be  thought  of  as  boundaries 
of  safety  for  each  critical  control  point 
and  may  be  set  for  preventive  measures 
such  as  temperature,  time,  physical 
dimensions,  moisture  level,  water 
activity.  Ph.  available  chlorine,  or 
sensory  information  such  as  texture, 
aroma,  or  visual  appearance.  Critical 
limits  may  be  derived  from  sources  such 
as  regulatory  standards  and  guidelines, 
literature  surveys,  experimental  studies, 
and  experts. 

4.  Establish  Procedures  To  Monitor 
Critical  Control  Points 

Monitoring  is  a  planned  sequence  of 
observations  or  measurements  to  assess 
whether  a  critical  control  point  is  under 
control  and  to  produce  an  accurate 
record  for  future  use  in  verification. 
NACMCF  identifies  three  main 
purposes  for  monitoring:  (1)  It  tracks  the 
system's  operation  so  that  a  trend 
toward  a  loss  of  control  can  be 
recognized,  and  corrective  action  can  be 
taken  to  bring  the  process  back  into 
control  before  a  deviation  occiu^:  (2)  it 
indicates  when  loss  of  control  and  a 
deviation  has  actually  occurred,  and 
corrective  action  must  be  taken:  and  (3) 
it  provides  written  documentation  for 
use  in  verification  of  the  HACCP  plan. 

As  NACMCF  points  out,  continuous 
monitoring  is  possible  with  many  types 
of  physical  and  chemical  methods.  For 
example,  temperature  and  time  for  a 
scheduled  thermal  process  can  be 
recorded  continuously  on  temperature- 
recording  charts.  When  it  is  not  possible 
to  monitor  a  critical  limit  on  a 
continuous  basis,  monitoring  intervals 
must  be  reliable  enough  to  permit  the 
manufacturer  to  determine  whether  the 
hazard  is  under  control. 

5.  Establish  the  Corrective  Action  To  Be 
Taken  When  Monitoring  Shows  That  a 
Critical  Limit  Has  Been  Exceeded 

While  the  HACCP  system  is  intended 
to  prevent  deviations  in  a  planned 
process  from  occurring,  perfection  is 
rarely,  if  ever,  achievable.  Thus. 
NACMCF  states  that  there  must  be  a 
corrective  action  plan  in  place  to:  (1) 
Determine  the  disposition  of  any  food 


tliat  was  produced  when  a  deviation 
was  occurring;  (2)  fix  or  correct  the 
cause  of  noncompliance  to  ensure  that 
the  critical  control  point  is  under 
control;  and  (3)  maintain  records  of 
corrective  actions. 

6.  Establish  Effective  Recordkeeping 
Systems  That  Document  the  HACCP 
System 

This  principle  requires  the 
preparation  and  maintenance  of  a 
written  HACCP  plan  that  sets  out  the 
hazards,  critical  control  points,  and 
critical  limits  identified  by  the  firm,  as 
well  as  the  monitoring,  recordkeeping, 
and  other  procedures  that  the  firm 
intends  to  take  to  implement  the  plan. 
Secondly,  this  principle  requires  the 
maintenance  of  records  generated 
during  the  operation  of  the  plan. 

Ultimately,  it  is  the  recordkeeping 
associated  with  HACCP  procedures  that 
makes  the  system  work,  both  from  the 
standpoint  of  the  HACCP  operator 
(industry)  and  the  regulator.  One 
conclusion  in  a  study  of  HACCP 
performed  by  the  Department  of 
Commerce  is  that  correcting  problems 
without  recordkeeping  almost 
guarantees  that  problems  will  reoccur 
(Ref.  35.  p.  85).  The  requirement  to 
record  events  at  critical  control  points 
on  a  regular  basis  ensures  that 
preventive  monitoring  is  occurring  in  a 
systematic  way. 

7.  Establish  Procedures  to  Verify  That 
the  HACCP  System  Is  Working 

This  process  involves:  (1)  Verifying 
that  the  critical  limits  are  adequate  to 
control  the  hazards;  (2)  ensuring  that  the 
HACCP  plan  is  working  properly,  e.g.. 
that  it  is  being  followed,  and  that 
appropriate  decisions  are  being  made 
about  corrective  actions;  and  (3) 
ensuring  that  there  is  documented, 
periodic  revalidation  of  the  plan  to 
make  sure  that  it  is  still  relevant  to  raw 
materials  as  well  as  to  conditions  and 
processes  in  the  plant.  Government 
regulatory  activities  also  help  ensure 
that  the  HACCP  sj'stem  is  working. 

B.  Specific  Applications  to  Seafood 

As  NAS  has  pointed  out,  most  health 
risks  associated  with  seafood  originate 
in  the  environment  (Ref  7,  p.  1).  Many 
of  these  risks  are  the  subject  of  resean± 
by  FDA,  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  of 
the  Department  of  Commerce,  the 
Environmental  Protection  Agency 
(EPA),  and  others.  This  research  is 
designed  both  to  produce  information 
that  will  provide  a  better  understanding 
of  the  toxins,  bacteria,  chemical 
contaminants,  and  other  phenomena 
and  to  provide  a  basis  for  developing 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28,  1994  /  Proposed  Rules 


4149 


more  advanced  types  of  controls  for 
them.  Within  the  limits  of  existing 
scientific  knowledge,  however,  the 
industry  can  and  should  use  HACCP  to 
control  the  source  and  condition  of  raw 
materials  based  on  an  understanding  of 
the  likely  hazards  that  need  to  be 
prevented. 

The  Pillsbury  team  that  first  applied 
HACCP  to  food  production  began  with 
a  systematic  review  of  raw  materials  to 
ensure  that  they  were  not  bringing 
hazards  into  the  plant.  As  Bauman 
pointed  out: 

This  required  the  development  of  a 
familiarity  with  the  raw  materials  that  was 
not  a  normal  process  in  food  product 
development*    *     •.  The  areas  of  concern 
ranged  firom  the  potential  presence  of 
pathogens,  heavy  metals,  toxins,  physical 
hazards  and  chemicals,  to  the  tvpe  of 
treatments  the  ingredients  might  have 
received  such  as  pesticide  applications  or  a 
pasteurization  step.  (Ref,  33.  pp.  2  and  3.) 

While  all  these  areas  that  were  of 
concern  to  Pillsbury  are  not  germane  to 
all  seafoods,  they  certainly  cover  the 
range  of  hazards  to  which  seafoods  are 
susceptible. 

Of  the  three  most  frequently  reported 
seafood-related  illnesses,  two  are 
environmentally  related:  ciguatera  in 
warm  water  reef  fish,  as  described 
previously,  and  water-borne  viruses  in 
molluscan  shellfish  consumed  raw  and 
partially  cooked.  While  a  rapid  test  to 
detect  ciguatoxin  in  fish  continues  to  be 
the  target  of  research  at  FDA  and 
elsewhere,  processors  and  importers  can 
exercise  control  by  ensuring  that  they 
are  obtaining  fish  from  responsible 
sources  that  are  not  harvesting  from 
waters  where  ciguatoxin  is  being  found. 

Ciguatera  has  oeen  associated  with 
recreational  fishing.  Processors  and 
importers  should  address  through 
HACCP_any  safety  considerations  that 
might  exist  with  the  commercial  sale  of 
recreational  catch  generally,  depending 
upon  species  and  locale. 

For  viruses  from  molluscan  shellfish 
to  be  controlled,  HACCP  measures  must 
be  in  place  to  ensure  that  molluscan 
shellfish  harvested  from  polluted  waters 
are  not  entering  commerce.  Other  key 
safety  controls  relate  to  proper 
refrigeration  to  keep  potentially  harmful 
microbes  from  reaching  dangerous 
levels. 

The  third  seafood-related  illness, 
scombroid  poisoning,  is  caused  by  a 
toxin  created  as  part  of  the  process  of 
decomposition  after  a  fish  has  died.  The 
formation  of  scombrotoxin  can  be 
triggered  by  time/temperature  abuse 
anywhere  in  the  commercial  system  and 
beyond,  including  as  early  as  on  the 
harvesting  vessel  if  good  handling 
controls  are  not  followed. 


FDA  is  considering  whether  to 
develop  good  handling  practice 
requirements  (not  necessarily  HACCP) 
specific  to  fishing  vessels  and  invites 
comment  on  this  matter.  FDA  has 
traditionally  refrained  from  directly 
regulating  fishing  vessels,  largely 
because  of  the  huge  number  of  such 
vessels  in  the  U.S.  fleet,  even  though  it 
has  authority  to  do  so.  FDA  invites 
comment  on  whether  those  boats  that 
harvest  scombrotoxin-forming  species, 
or  any  other  specific  component  of  the 
fleet,  should  be  subject  to  mandatory 
HACCP  controls. 

Meanwhile,  processors  and  importers 
of  scombrotoxin-forming  species  can 
exercise  HACCP  controls  aimed  at 
ensuring  that  their  incoming  raw 
materials  or  imported  shipments  have 
not  been  time/temperature  abused. 
Because  any  HACCP  plans  for  such 
processors  or  importers  would  be 
clearly  inadequate  if  scombrotoxin  were 
not  identified  as  a  hazard  and 
appropriate  controls  were  not  in  place 
and  systematically  monitored, 
processors  and  importers  should 
consider  placing  time/temperature 
requirements  on  vessel  owners  as  a 
prerequisite  to  doing  business. 

HACCP  can  also  tc  applied  to  control 
of  hazards  from  chemical  contaminants, 
even  though  the  full  range  of  possible 
chemical  hazards  is  still  imperfectly 
understood.  Government  and  academia 
have  important  roles  to  play  in 
researching  the  toxicities  of  these 
chemicals,  in  monitoring  them,  and  in 
performing  various  forms  of  risk 
assessment.  In  some  cases,  these  efforts 
may  result  in  the  establishment  of 
national  maximum  limits.  In  other 
cases,  regional  advisories  may  be  more 
appropriate.  The  seafood  industry  has  a 
responsibility  to  know  whether 
chemical  hazards  are  associated  with 
the  species  they  are  handling,  whether 
the  occurrence  of  such  hazards  depends 
on  harvest  site  or  other  factors,  and 
whether  a  sampling  and  analysis 
program  on  their  part  would  be 
appropriate.  Processors  and  importers 
should  monitor  the  origin  of  raw 
materials  and  imported  shipments  to 
ensure,  for  example,  that  harvest  did  not 
occur  in  locations  subject  to  public 
health  advisories. 

These  are  but  a  few  examples  of 
environmentally  related  hazards  to 
which  HACCP  can  be  applied.  HACCP 
controls  can  also  ensure  that  hazards  are 
not  being  created  inside  a  processing 
facility  through  improper  handling, 
cooking,  or  storing. 

C.  Regulatory  Considerations 

From  a  regulatory  standpoint, 
inspections  of  processing  facilities  and 


of  importers'  plans  and  records  would 
become  more  efficient  and  would  be 
likely  to  have  a  much  greater  impact  if 
HACCP  controls  were  in  place.  A  key 
feature  of  an  inspection  system  tied  to 
implementation  of  HACCP  is  access  by 
Government  investigators  to  the  HACCP 
plan  and  to  monitoring  records  kept 
under  that  plan.  In  contrast  to  the 
"snapshot"  provided  by  current 
inspections,  examination  of  HACCP 
records  will  enable  an  investigator  to 
see  how  the  processing  facility  or  the 
importer  operates  over  time.  It  will 
enable  an  investigator  to  determine 
whether  problems  have  occurred,  and 
how  they  were  addressed.  It  will  also 
enable  an  investigator  to  spot  trends  that 
could  lead  to  problems,  and  thus  to  help 
prevent  them  from  occurring. 
Additionally,  it  will  enable  the  regulator 
to  review  the  adequacy  of  the 
processor's  or  importer's  preventive 
control  system  itself.  Under  such  an 
inspection  system,  inadequate 
preventive  controls  would  warrant 
remedial  or  regulatory  action  regardless 
of  whether  the  processor's  or  importer's 
product  is  actually  contaminated  or 
unsafe. 

HACCP  is  not  a  zero  risk  system, 
however.  Problems  in  food  production 
and  processing  will  still  occur.  HACCP 
systems  are  designed  to  detect  and 
document  those  problems,  so  that  they 
can  be  corrected  as  quickly  as  possible. 
Thus,  regulatory  action  would  not  be 
warranted  on  the  basis  of  the  mere 
occurrence  of  processing  problems.  It 
would  be  warranted,  though,  if  the 
HACCP  system  is  not  functioning 
properly  to  detect  and  correct  the 
problems,  or  if  adulterated  food  is 
allowed  to  enter  into  commerce. 

An  inspection  program  tied  to 
mandatory  industry  adoption  of  the 
HACCP  systyn  would  not  be  industry 
self-certification,  nor  would  it  be 
deregulatory.  An  investigator  under 
such  a  program  would  perform  HACCP 
reviews  but  not  to  the  exclusion  of  other 
inspection  activities.  Thus,  it  is  highly 
doubtful  whether  any  falsification  of 
records  would  go  undetected. 
Investigators  are  taught  to  recognize 
falsification  of  records,  and  the 
inspection  techniques  they  use  would 
likely  reveal  any  instances  in  which  the 
recoros  do  not  reflect  actual  conditions 
and  practices.  Falsification  of  records 
carries  strict  p>enalties  under  Federal 
law. 

Unlike  the  other  insp>ection  options 
discussed  previously  that  would  involve 
continuous  or  high-frequency 
inspection  and  commensurate  costs,  an 
inspection  system  tied  to  HACCP  would 
not  necessarily  require  an  increase  over 
current  inspection  frequencies. 
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Recordkeeping  and  record  inspection 
will  provide  the  inspector,  however, 
with  a  broader  view.  Moreover,  to  the 
extent  that  States  adopt  equivalent 
inspection  programs  in  response  to 
these  proposed  regulations,  the  resultant 
network  of  consistent  inspections 
would,  in  effect,  increase  the  frequency 
of  inspections  at  no  additional  cost.  The 
value  to  the  nation  of  such  a  network 
would  be  substantial. 

FDA  recognizes  that  many  States  are 
under  considerable  pressure  to  cut  back 
funding  in  areas  where  a  Federal 
presence  also  exists.  For  seafood, 
however,  FDA  urges  that  the  States 
maintain  their  programs,  strengthen 
them  to  the  extent  possible,  and  work 
with  the  agency  to  integrate  them  into 
a  HACCP-based,  Federal/State  network. 
Such  an  approach  would  be  consistent 
with  recommendations  relating  to  the 
role  of  States  made  by  NAS  in  its  1991 
report  on  seafood  safety  (Ref.  7,  p.  16). 
FDA  especially  invites  comment  on  how 
the  proposed  FDA  program  should  mesh 
with  an  existing  State  HACOP  program 
for  seafood,  such  as  the  program  that 
exists  in  Alaska,  so  that  inconsistent 
Federal  and  State  HACCP  requirements 
are  not  imposed. 

V.  The  Proposal 

A.  Decision  To  Propose  To  Make  Use  of 
HACCP  Mandatory 

For  the  foregoing  reasons,  FDA  has 
tentatively  concluded  that  a  new  system 
of  regulatory  controls  for  seafood  is 
necessary,  and  that  HACCP  is  the 
appropriate  system.  Therefore,  FDA  is 
proposing  to  add  part  123  to  establish 
procedures  for  the  safe  processing  and 
importing  of  fish  and  fishery  products. 
FDA  is  proposing  these  procedures 
under  sections  402(a)(1),  402(a)(4).  and 
701(a)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
342(a)(1),  342(a)(4),  and  371(a)),  in 
conjunction  with  section  361  of  the 
Public  Health  Service  Act  (the  PHS  Act) 
(42  U.S.C.  264).  Section  402(a)(1)  of  the 
act  states  that  food  is  adulterated  if  it 
bears  or  contains  any  poisonous  or 
deleterious  substance  that  may  render  it 
injurious  to  health.  Section  402(a)(4)  of 
the  act  was  included  in  the  act  to 
provide  additional  control  over 
insanitary  and  contaminated  foods. 
(H.R.  Rept.  No.  2139.  75th  Cong.,  3d 
sess.  6  (1938).)  Section  701(a)  of  the  act 
authorizes  the  agency  to  adopt 
regulations  for  the  efficient  enforcement 
of  the  act.  Section  361  of  the  PHS  Act 
authorizes  the  agency  to  adopt 
regulations  to  prevent  the  spread  of 
communicable  diseases. 

The  proposed  regulations  set  out 
those  requirements  that  the  agency 


tentatively  has  concluded  are  the 
minimum  necessary  to  ensure  that,  to 
the  extent  possible,  the  processing  and 
importation  of  fish  and  fishery  products 
will  not  result  in  a  product  that  is 
injurious  to  health.  These  requirements 
include  the  establishment  of  HACCP 
preventive  controls  that  take  into 
account  the  unique  characteristics  of 
seafood  products.  If  a  processor  or  an 
importer  fails  to  adopt  and  implement 
an  HACCP  plan  that  complies  with  the 
requirements  that  FDA  is  proposing,  or 
otherwise  fails  to  operate  in  accordance 
with  these  proposed  provisions,  it  will 
be  preparing,  packing,  or  holding  the 
food  under  insanitary  conditions  under 
which  the  food  may  be  rendered 
injurious  to  health.  Thus  the  food  will 
be  adulterated  under  section  402(a)(4)  of 
the  act  and  subject  to  regulatory  action 
by  FDA.  The  agency  has  reflected  this 
fact  in  proposed  §  123.6(d). 

FDA  s  tentative  decision  to  adopt 
regulations  that  require  the 
implementation  of  HACCP  principles  by 
the  seafood  industry  is  grounded  in  the 
statutory  objective  of  preventing  food 
safety  and  sanitation  problems.  Section 
402(a)(4)  of  the  act  does  not  require  that 
FDA  demonstrate  that  food  is  actually 
hazardous  or  contaminated  in  order  to 
deem  the  food  adulterated  and  to 
exclude  it  from  commerce.  Instead, 
under  section  402(a)(4)  of  the  act,  food 
producers  must  assure  that  the  food  is 
not  "prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  been  contaminated  with  filth,  or 
whereby  it  may  have  been  rendered 
injurious  to  health."  [emphasis  added] 

In  enforcing  section  402(a)(4)  of  the 
act,  FDA  has  considered,  among  other 
things,  prevailing  industry  standards 
and  the  technical  state-of-the-art  in 
determining  on  a  case-by-case  basis 
whether  the  conditions  under  which  a 
company  is  processing  or  handling  food 
satisfy  section  402(a)(4)  of  the  act.  This 
proposed  regulation  would  codify  an 
appropriate  state-of-the-art  means  of 
assuring  seafood  safety  and  of 
preventing  sanitation  problems  under 
FDA's  authority  to  promulgate 
regulations  for  the  "efficient 
enforcement"  of  the  act  (section  701(a) 
of  the  act  (21  U.S.C.  371(a))). 

The  factual  record  that  FDA  has 
developed  concerning  the  safety  and 
sanitation  issues  posed  by  seafood 
illustrates  the  need  for  codifying 
appropriate  preventive  methods 
consistent  with  the  emerging  technical 
state-of-the-art  and  explains  why  FDA's 
initial  focus  in  implementing  HACCP  is 
on  seafood.  Proof  that  any  particular 
process  or  set  of  manufacturing 
conditions  in  the  production  of  seafood 
has  in  fact  caused  injuries  or  sanitation 


es 


problems  is  not.  however,  a  legal 
prerequisite  to  this  rule. 

The  proposed  adoption  of  this  rule  is 
supported  by  several  additional  factors. 
First,  as  stated  above,  the  application  of 
HACCP  to  the  seafood  industry  has  been 
the  subject  of  a  substantial  amount  of 
work,  by  the  Federal  government,  some 
States,  academia.  and  the  seafood 
industry  itself,  to  develop  specific 
HACCP  models  and  otherwise  to  apply 
HACCP  to  seafood  processing  and 
importation.  The  Model  Seafood 
Surveillance  Project  (MSSP)  was 
conducted  by  NOAA  at  the  request  of 
Congress  in  1986  to  design  an 
inspection  system  for  seafood  consistent 
with  HACCP  principles.  This  project 
resulted  in  the  development  of  16 
regulatory  models  for  specific  seafood 
products  that  describe  the  basis  for  a 
mandatory  seafood  inspection  system. 
Each  model  apphes  many  of  the 
NACMCF  principles  described  above  in 
the  context  of  a  specific  product,  such 
as  breaded  shrimp,  raw  fish,  and 
molluscan  shellfish  (Ref.  35.  pp.  67  to 
73). 

The  MSSP  was  conducted  with 
significant  industry  involvement.  The 
importance  of  industry  participation  in 
the  development  of  HACCP  systems  was 
stressed  by  NAS  in  its  1985  study  of 
HACCP  (Ref.  36,  pp.  13,  309,  and  310). 
As  part  of  the  MSSP  project,  49 
workshops  were  conducted  involving 
1,200  industry.  State,  and  university 
participants.  HACCP  controls  were 
considered  for  economic  fraud  and 
plant  sanitation/hygiene  as  well  as  for 
safety  because  economic  fraud  and 
sanitation  have  been  problems  in  the 
seafood  industry.  The  MSSP  models 
cover  nearly  all  the  types  of  seafood 
products  consumed  in  the  United  States 
except  for  low  acid  canned  seafood, 
which  is  already  subject  to  a  mandatory 
HACCP  control  and  inspection  system 
under  the  low  acid  canned  food 
regulations  adopted  by  FDA. 

Low  acid  canned  seafood  products 
represent  about  25  percent  of  all 
seafoods  consumed  in  the  United  States 
(Ref.  7,  p.  23).  The  regulatory  system  in 
place  for  them  represents  the  first 
formal  application  of  HACCP  principles 
to  food  by  a  regulatory  agency.  As  with 
this  proposal,  the  regulations  for  low 
acid  caimed  foods  were  requested  by 
industry,  and  they  were  developed 
through  cooperation  between 
Government  and  industry. 

Although  the  low  acid  canned  food 
regulations  apply  HACCP  concepts  to 
two  hazards  only,  i.e..  botulism  in 
canned  foods  and  contamination 
because  of  poor  container  integrity,  they 
are  regeirded  as  a  major  success  and 
demonstrate  the  benefits  that  HACCP 
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can  provide.  Botulism  in  canned  goods 
has  been  effectively  controlled  under 
the  low  acid  canned  food  regulations 
and  is  no  longer  a  particular  source  of 
consumer  concern.  NAS  recently 
concluded  that  canned  fish  is  among  the 
safest  of  seafood  items.  (Ref.  7,  p.  320). 

Seafood  industry  associations  have 
been  active  in  developing  HACXIP 
systems  that  their  members  could  use. 
For  the  past  several  years,  the  New 
England  Fisheries  Development 
Association  (NEFDA)  has  been  assisting 
firms  in  the  northeast  to  implement 
HACCP  systems  through  Federal  grants. 
NEFDA 's  activities  include  a  pilot 
project  for  15  processing  firms  and 
participation  in  a  retail  seafood  HfiJZCP 
pilot  (Ref.  18.  p.  26). 

Academia  has  been  active  as  well.  For 
example,  the  Oregon  Sea  Grant,  which 
services  the  Oregon  marine  community 
as  part  of  the  national  Sea  Grant 
extension  service,  has  issued  a 
publication,  "Hazard  Analysis  &  Critical 
Control  Point  Applications  to  the 
Seafood  Industry"  (Ref.  37).  This 
publication  explains  the  fundamentals 
of  HACCP,  inventories  microbial 
hazards  of  seafoods,  and  describes 
model  HACCP  systems  for  specific  types 
of  seafood  processing  operations. 

As  a  result  of  efforts  like  these  by 
Government,  industry,  and  academia,  a 
considerable  amount  of  literature  and 
expertise  now  exist  to  facilitate  the 
development  of  HACCP  systems  by 
seafood  processors  and  importers, 
significantly  more  than  for  most  other 
major  segments  of  the  food  industry. 
Given  the  advanced  state  of  knowledge 
about  the  application  of  HACCP  to  the 
seafood  industry,  FDA  is  proposing  to 
make  the  use  of  HACCP  mandatory  for 
the  seafood  industry  to  ensure  that  there 
is  compliance  with  section  402(a)(1)  and 
402(a)(4)  of  the  act. 

Second,  seafood  industry 
representatives  have  been  urging  the 
Federal  Government  to  adopt  a 
mandatory,  HACCP-based  system  for 
years.  The  National  Fisheries  Institute, 
the  largest  seafood  industry  trade 
association,  and  others  from  the  seafood 
industry  testified  repeatedly  at 
congressional  hearings  from  1989 
through  1992  in  support  of  legislation 
that  would  mandate  such  a  system. 

Indeed,  nearly  all  of  the  seafood  bills 
introduced  in  the  Congress  since  the 
late  1980's,  including  the  bills  that 
passed  both  chambers  in  1990, 
contained  HACCP  elements.  While  there 
were  different  views  on  the  merits  of 
these  legislative  proposals,  virtually  all 
Government  agencies,  both  Federal  and 
State,  that  testified  on  these  proposals — 
as  well  as  most  other  witnesses — 
expressed  support  for  the  HACCP 


concept  as  it  applies  to  seafood.  The 
Chairman  of  the  Interstate  Shellfish 
Sanitation  Conference  (ISSC),  an 
organization  of  States,  Federal  agencies, 
and  industry  that  considers  issues 
relating  to  molluscan  shellfish  safety, 
testified  that  a  HACCP-type  approach  is 
now  being  used  for  aspects  of  the 
shellfish  program  and  endorsed  HACCP 
for  all  seafood. 

Significant  elements  of  the  seafood 
industry  continue  to  press  for  the 
Federal  Government  to  institute  a 
HACCP-based  program.  An  article  in  a 
1992  edition  of  a  seafood  trade 
publication  on  the  advantages  of 
HACCP  concluded:  "With  the  seafood 
industry  under  a  continuing  barrage  of 
negative  press  regarding  the 
wholesomeness  and  safety  of  product, 
the  industry  is  impatient  to  get  started 
with  a  seafood  inspection  program  that 
will  reassure  consumers  •  •  •••  (Ref. 
19,  p.  39). 

In  February,  1993.  the  Executive  Vice 
President  of  the  National  Fisheries 
Institute  wrote  to  the  Secretary  of  Health 
and  Human  Services  asking  that  she 
"initiate  a  state-of-the-art  program  for 
seafood  which  would  be  of  significant 
benefit  to  consumers  *  *  *.  HACCP- 
based  regulation  is  very  feasible  for  the 
seafood  industry  •  •  *.  There  is  no 
reason  to  wait  for  congressional  action 
to  put  this  modem  technology  in  place" 
(Ref.  38).  As  recently  as  April,  1993.  the 
President  of  the  Pacific  Seafood 
Processors  wrote  to  FDA  expressing 
support  for  a  mandatory  seafood  HACCP 
program  (Ref.  39).  The  members  of  that 
organization  process  the  majority  of 
domestically  harvested  seafood.  These 
requests  provide  further  evidence  of  the 
appropriateness  of  this  proposal. 

B.  Preparing  for  HACCP 

FDA  recognizes  that  this  proposal 
involves  a  significant  departure  from 
current  practices  for  most  processors 
and  importers  and  intends  to  work 
cooperatively  with  the  industry  in  the 
establishment  of  this  proposed  system. 
The  agency's  experiences  under  both  its 
HACCT-based  low  acid  canned  food 
regulations  and  the  HACCP-based  pilot 
programs  for  seafood  that  it  conducted 
with  NOAA  in  1991  demonstrate  the 
need  for  cooperation  and  technical 
support  between  the  agency  and  the 
industry  in  order  to  establish  HACCP 
and  to  make  it  work. 

The  FDA/NOAA  joint  pilot  programs 
involved  the  development  and 
implementation  of  HACCP-based 
systems  by  seafood  processors  and 
HACCP-based  inspections  by  the  two 
agencies.  Even  though  the  FDA/NOAA 
pilots  involved  highly  motivated 
seafood  firms  that  volunteered  to  adopt 


HACCP.  the  firms  found  it  difficult 
initially  to  identify  hazards  and  critical 
control  points  associated  with  their  own 
products  and  processes  (Ref.  40).  As 
both  the  agencies  and  the  firms 
discovered.  HACCP  involved  new  ways 
of  thinking  and  behaving  that  were  not 
readily  understood  or  implemented.  A 
considerable  amount  of  consultation 
and  assistance  between  the  firms  and 
the  Government  proved  to  be  extremely 
helpful. 

This  experience  reinforces  the  view 
that  regulations  that  impose  a  HACCP- 
based  system  are  needed  for  the  seafood 
industry  and  thus  represents  a  third 
factor  supporting  the  appropriateness  of 
this  proposal.  The  systematic  kind  of 
preventive  thinking  that  HACCP 
requires  is  not  universal,  but  it  can  be 
adopted.  Regulations  will  ensure  that 
processors  and  importers  do  so. 
Significantly,  once  participants  in  the 
pilot  programs  made  the  transition  to 
HACCP.  they  were  able  to  identify 
benefits  from  using  HACCP  to 
themselves  and  to  consumers  in  terms 
of  product  safety  and  quality,  as  well  as 
plant  sanitation  and  organization  (Ref. 
40). 

VI.  International  Trade 

Although  not  a  public  health  issue, 
international  trade  is  also  a  major 
consideration  in  determining  the 
advisability  and  benefits  of  a  new 
system  of  seafood  regulation  and 
therefore  will  be  addressed  here.  It  is 
estimated  that  close  to  40  percent  of  the 
fish  and  shellfish  harvested  from  the 
world's  oceans,  lakes,  and  other  bodies 
of  water  entered  international  trade  in 
1991  (Ref.  41).  This  movement  reflects 
the  need  to  match  supplies  with 
demand.  Nations  often  have  species  in 
their  waters  for  which  there  is  little  or 
no  demand  among  their  consumers, 
while  consumers  in  other  countries  may 
prefer  these  species.  In  addition, 
sometimes  foreign  markets  are  wilUng  to 
pay  higher  prices  than  domestic 
markets. 

Participation  in  the  international 
trade  in  seafood  is  critical  to  U.S. 
consumers  and  industry.  Approximately 
55  percent  of  the  U.S.  supply  of  edible 
seafood  is  imported.  In  1991, 
3,014,819.000  pounds  were  imported, 
worth  $5,617,887,000,  making  the 
United  States  the  world's  second  largest 
seafood  importing  nation  (Ref.  42). 

At  the  same  time,  the  United  Slates  is 
the  world's  largest  exporter  nf  fishery 
products.  In  1991,  the  United  States 
exported  more  than  $3  billion  worth  of 
seafood,  making  a  significant  positive 
contribution  to  this  countrj's  balance  of 
payments  as  well  as  to  the  many  coastal 
State  economies  in  which  these 
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products  are  produced  (Refs.  42  and  43). 
Our  largest  market  is  Japan,  followed  by 
the  European  Community  (EC)  and 
Canada.  Both  Canada  and  the  EC  have 
implemented  or  are  in  the  process  of 
implementing  mandatory  HACCP-based 
seafood  inspection  systems  (Refs.  32 
and  44). 

Given  the  significance  of  both 
international  and  domestic  trade, 
ongoing  efforts  to  harmonize  or  make 
equivalent  country  inspection  systems 
and  requirements  takes  on  great 
significance.  The  current  multilateral 
round  of  trade  negotiations  under  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT)  has  resulted  in  further  focus  on 
this  area.  The  draft  text  on  sanitary  and 
phytosanitary  measures  acknowledges 
the  desire  of  the  contracting  parties, 
including  the  United  States,  to  support 
"the  use  of  harmonized  sanitary  and 
phytosanitary  measures  between 
contracting  parties,  on  the  basis  of 
international  standards,  guidelines,  and 
recommendations  developed  by  the 
relevant  international  organizations 
including  the  Codex  Alimentarious 
Commission  *  *  •"  (Ref.  45.  p.  L.35). 
This  move  toward  harmonization, 
coupled  with  the  current 
recommendations  of  the  Codex 
Committee  on  Food  Hygiene 
encouraging  the  international  use  of  the 
HACCP  system  (Ref.  46).  clearly  argue 
for  the  adoption  of  this  approach  in  the 
United  States  for  seafood.  Failure  by  the 
United  States  to  adopt  a  mandatory, 
HACCP-based  inspection  system  may 
ultimately  undermine  its  export  success, 
with  considerable  economic 
consequences.  For  example,  in  addition 
to  the  EC,  Canada,  Iceland.  Australia, 
and  many  other  fishing  nations  have 
moved  to  a  mandatory  HACCP  approach 
that  could  a^ect  United  States 
competitiveness  in  the  major  seafood 
markets. 

The  EC  is  the  United  States'  second 
largest  export  market,  purchasing  $441 
million  worth  of  U.S.  products  in  1991. 
On  July  22, 1991,  EC  Council  Directive 
91/493  was  issued  to  set  out  the 
conditions  for  the  production  and 
placing  on  the  EC  market  fish  and 
fishery  products  (Ref.  44).  This  Directive 
requires,  as  of  January  1, 1993,  that  both 
member  States  and  third  countries; 

*  •  *  take  all  necessary  measures  so  that, 
at  all  stages  of  the  production  of  fishery 
products  *  *  *  persons  responsible  must 
carry  out  their  own  checks  based  on  the 
following  principles: 
— Identification  of  critical  control  points  in 

their  establishments  on  the  basis  of  the 

manufacturing  processes  used; 
— establishment  and  implementation  of 

methods  for  monitoring  and  checking  such 

critical  control  points;  •  •  • 


— keeping  a  written  record  •  •  *  with  a  view 
to  submitting  them  to  the  competent 
authority  •  *  *. 

While  the  directive  provides  some 
flexibility  in  terms  of  equivalence,  it  is 
clear  that  the  EC  is  looking  for  a 
mandatory  HACCP  system  along  the 
lines  proposed  in  this  regulation. 
Maintaining  and  expanding  this  export 
market  is  likely  to  be  facilitated  if  this 
proposal  is  adopted. 

Similarly,  ongoing  discussions  with 
Canada  under  the  terms  of  section  708 
of  the  U.S./Canada  Free  Trade 
Agreement  (FTA)  to  harmonize  or  make 
equivalent  the  two  nations'  respective 
inspection  systems  and  standards  have 
made  it  clear  that  this  proposed  HACCP 
regulation  will  significantly  facilitate 
the  process  (Ref.  47).  Canada  has 
recently  completed  implementation  of  a 
mandatory,  HACCP-based  seafood 
inspection  program.  Because  Canada  is 
the  United  States'  third  largest  export 
market  and  largest  supplier  of  imported 
seafood,  adoption  of  an  equivalent 
system  would  not  only  achieve  the 
objectives  of  the  FTA  but  potentially 
would  save  resources  currently  devoted 
to  monitoring  shipments  between  our 
two  countries.  Similar  potential  benefits 
could  be  expected  under  the  proposed 
North  American  FTA.  particularly  at 
this  formative  stage  in  that  process. 
Thus,  facilitation  of  international  trade 
is  a  fourth  factor  supporting  the 
appropriateness,  and  thus  providing  a 
rational  basis,  for  FDA's  proposed 
course  of  action. 

VII.  The  Proposed  Regulations 

These  proposed  regulations  consist  of 
a  subpart  of  general  applicability 
(subpart  A)  and  one  subpart  that  sets 
forth  specific  additional  provisions  for 
raw  moUuscan  shellfish  (subpart  C).  The 
agency  is  also  setting  forth  guidelines, 
in  the  form  of  appendices,  that  will 
provide  assistance  to  processors  of 
cooked,  ready-to-eat  products 
(Appendix  A),  and  to  processors  of 
scombrotoxin  forming  species 
(Appendix  B),  on  how  to  meet  various 
requirements  in  subpart  A  relating  to 
the  development  and  implementation  of 
HACCP  plans.  The  products  addressed 
in  the  guidelines  involve  special 
considerations  or  special  hazards  for 
which  additional  guidance  would  be 
useful.  Processors  and  importers  that 
follow  these  guidelines  will  increase  the 
likelihood  that  FDA  will  find  their 
preventive  controls  acceptable.  FDA 
requests  comments  on  the  need  for,  and 
the  substance  of,  the  guidelines  that  it 
has  set  forth.  Comments  should  address 
whether  it  would  be  more  appropriate 
for  FDA  to  adopt  the  guidelines  as 
regulations.  If  the  comments  provide  a 


convincing  basis  for  doing  so,  FDA  will 
include  some  or  all  of  the  guidelines  in 
the  regulations  in  any  final  rule  that 
results  from  this  rulemaking. 

FDA  is  also  including  a  guideline  on 
how  to  ensure  product  integrity  relating 
to  economic  adulteration  (Appendix  D). 
FDA  is  including  this  guideline  because 
economic  adulteration  is  a  particular 
problem  in  the  seafood  industry. 

In  Appendix  1  to  this  document,  FDA 
is  also  providing  samples  from  a 
package  of  general  guidance,  to  be 
published  separately,  for  processors  to 
use  in  understanding  and  implementing 
HACCP  principles  in  their  operations. 
One  of  these  samples  is  specific 
guidance  on  the  processing  of  smoked 
and  smoke-fiavored  fish.  FDA  requests 
comments  on  whether  the  latter 
guidance  should  remain  as  such,  be 
provided  as  guidelines  in  an  appendix 
to  the  regulations,  or  be  made 
mandatory  by  incorporating  them  into 
any  final  rule  that  results  from  this 
proceeding. 

A.  Definitions 

The  agency  is  relying  generally  on  the 
definitions  contained  in  the  act,  in  the 
umbrella  good  manufacturing  practice 
guidelines  in  part  110,  and  in  other 
agency  regulations.  The  agency  is  using 
these  definitions  because  it  considers 
consistency  in  how  it  uses  terms  in  its 
regulations  to  be  necessary  and 
appropriate.  Thus,  §  123. 3(o)  is  derived 
fi-om  §  113.3(s),  and  §  123.3(r)  is  derived 
from  §  110.3(q).  Additional  definitions 
are  proposed  in  §  123.3  that  are  specific 
to  the  proposed  HACCP  program  for  fish 
and  fishery  products. 

The  agency  is  proposing  to  define 
"certification  number"  in  §  123.3(a)  as  a 
unique  combination  of  letters  and 
numbers  assigned  to  a  shellfish 
processor  by  a  shellfish  control 
authority,  usually  the  State.  These 
numbers  are  used  to  identify  the 
processor  on  tags  and  labels  and  in 
recordkeeping  required  under  proposed 
§  123.28.  States  issue  certification 
numbers  to  processors  who  receive 
shellfish  from  safe  sources,  keep 
requisite  records  of  shellfish  purchases 
and  sales,  and  operate  in  accordance 
with  CGMP  and  the  other  certification 
requirements  of  the  State.  This  system 
of  State  issued  numbers  is  used  to 
identify  the  approximately  2,000  State 
certified  shellfish  dealers  that  are 
included  on  the  Interstate  Certified 
Shellfish  Shippers  List. 

The  agency  is  proposing  in  §  123.3(b) 
to  define  "cooked,  ready-to-eat  fishery 
product"  as  a  fishery  product  that  is 
subjected  by  a  commercial  processor  to 
either  a  cooking  process  before  being 
placed  in  a  final  container,  or  to 
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pasteurization  in  the  final  container,  or 
to  both.  Cooked,  ready-to-eat  products 
undergo  a  heat  treatment  by  a  processor 
that  results  in  the  coagulation  of  the 
protein.  Because  their  organoleptic 
qualities  suggest  that  they  are  hilly 
cooked,  and  thus  ready-to-eat,  these 
products  will  likely  be  eaten  without 
any  hirther  heat  treatment  by  the 
consumer  sufficient  to  eliminate 
pathogenic  microorganisms  and 
preformed  toxins. 

As  defined,  cooked,  ready-to-eat 
fishery  products  include  products  that 
must  be  stored  either  frozen  or 
refrigerated.  Products  such  as  canned 
seafoods  that  are  subjected  to  a  cooking 
process  after  being  placed  in  a  final 
container,  while  technically  considered 
cooked,  ready-to-eat  products,  are  not 
included  in  the  definition  because  they 
are  virtually  sterile  in  the  final 
container.  As  used  in  these  proposed 
regulations,  the  term  applies  to  cooked, 
ready-to-eat  products  that  do  not  receive 
a  heat  treatment  in  the  final  container 
by  the  processor  sufficient  to  destroy  all 
pathogens  and  create  a  shelf-stable 
product  that  does  }»ot  need  refrigeration. 

The  agency  is  proposing  in  §  123.3(c) 
to  define  "critical  control  point"  for 
purposes  of  these  regulations  as  a  point 
in  a  food  process  where  there  is  a  high 
probability  that  improper  control  may 
cause,  allow,  or  contribute  to  a  hazard 
in  the  final  food.  This  is  a  modification 
of  the  definition  of  the  same  term  in 
§  110.3(e).  Under  that  definition,  a 
"critical  control  point"  is  a  point  where 
an  improper  control  could  cause,  allow, 
or  contribute  to  "filth  in  the  final  food 
or  decomposition  in  the  final  food"  as 
well  as  to  a  "hazard"  in  the  final  food. 
Clearly,  that  definition  is  intended  to 
apply  both  to  human  food  safety  and  to 
certain  quality  issues  that  would  not 
normally  cause  illness.  In  this 
document.  FDA  is  proposing  to  require 
the  identification  of  critical  control 
points  for  safety  only  and  is 
encouraging,  but  not  requiring,  the 
identification  of  certain  critical  control 
points  for  hazards  not  normally  related 
to  safety.  The  modification  of  the  part 
110  definition  being  proposed  here 
represents  the  least  revision  necessary 
to  achieve  that  purpose. 

The  agency  is  proposing  to  define 
"critical  limit"  in  §  123.3(d)  as  a 
maximum  or  minimum  value  to  which 
a  physical,  biological,  or  chemical 
parameter  must  be  controlled  at  a 
critical  control  point  to  minimize  the 
risk  of  occurrence  of  the  identified 
hazard.  This  definition  is  consistent 
with  that  of  NACMCF,  which  defined 
"critical  limit"  as  "a  criterion  that  must 
be  met  for  each  preventive  measure 
associated  with  a  critical  control  point" 


(Ref.  34.  p.  186).  but  FDA's  proposed 
definition  is  somewhat  more 
explanatory.  Critical  limits  can  be  either 
maximum  values,  such  as  the  maximum 
amount  of  histamine  that  can  be 
allowed  in  a  fish,  or  minimum  values, 
such  as  the  minimum  temperature 
needed  during  a  cooking  step  to  kill 
pathogens. 

The  proposed  definition  states  that 
control  is  for  the  purpose  of  minimizing 
risk.  While  complete  prevention  of  a 
hazard  is  obviously  the  most  desirable 
of  all  possible  outcomes,  the  proposed 
definition  recognizes  that,  in  reality, 
complete  prevention  cannot  always  be 
ensured.  A  processor  can  minimize  a 
microbiological  hazard  with  a  cooked, 
ready-to-eat  product  by  proper  cooking, 
but  the  hazard  could  still  occur  if  the 
product  is  contaminated  or  otherwise 
abused  elsewhere  in  the  distribution 
system  or  in  the  home.  This  aspect  of 
the  definition  is  consistent  with  the 
view  of  NACMCF.  which  states  that: 
"Each  CCP  (critical  control  point)  will 
have  one  or  more  preventive  measures 
that  must  be  properly  controlled  to 
assure  prevention,  elimination  or 
reduction  of  hazards  to  acceptable 
levels"  (Ref.  34,  p.  196). 

The  agency  is  proposing  in  §  123.3(e) 
to  define  "fish"  and  broadly  to 
encompass  the  range  of  seafood 
products  that  are  processed  or  marketed 
commercially  in  the  United  States. 
Thus,  the  term  "fish"  includes  all  ft^sh 
or  saltwater  finfish,  molluscan  shellfish, 
crustaceans,  and  other  forms  of  aquatic 
animal  life.  Birds  are  specifically 
excluded  from  the  definition  because 
commercial  species  of  birds  are  either 
nonaquatic  or,  as  in  the  case  of  aquatic 
birds  such  as  ducks,  regulated  by  USDA. 
Mammals  are  also  specifically  excluded 
because  no  aquatic  mammals  are 
processed  or  marketed  commercially  in 
this  country. 

"Fishery  products"  in  proposed 
§  123.3(f)  are  any  edible  human  food 
product  derived  in  whole  or  in  part 
from  fish,  including  fish  that  has  been 
processed  in  any  manner.  This 
definition  reflects  the  tentative 
conclusion  of  the  agency  to  propose 
mandatory  HACCP  requirements  at  this 
time  to  control  hazards  associated  with 
processing  and  importing  seafood 
products  intended  for  human 
consumption.  The  proposed  definition 
includes  products  thi^  contain 
ingredients  other  than\pafood  in 
keeping  with  the  scope 
regulatory  authority.  The  cSfitrol  of 
hazards  is  as  important  for  products  that 
contain  ingredients  other  than  fish  as  it 
is  for  products  consisting  of  fish  alone. 

The  agency  is  proposing  in  §  123.3(g) 
to  define  "harvester"  as  a  person  who 


commercially  takes  molluscan  shellfish 
from  their  growing  waters,  by  any 
means.  Harvester  is  defined  because, 
under  this  proposal,  this  person  has 
responsibility  for  tagging  the  product  as 
to  where  it  was  harvested  and  when. 
Harvesters  are  expected  to  have  an 
identification  number  issued  by  a 
shellfish  control  authority.  Harvesting  is 
generally  illegal  without  such  a  number. 

The  agency  is  proposing  to  define  the 
term  "importer"  in  §  123.3(h)  as  the 
owTier  of  the  imported  goods  or  his 
representative  in  the  United  States.  This 
is  the  person  who  is  responsible  for 
ensuring  goods  being  entered  are  in 
compliance  with  all  laws  affecting  the 
importation.  Importers  may  not  always 
directly  handle  the  imported  food,  but 
they  are  responsible  for  the  safety  and 
wholesomeness  of  products  they  offer 
for  entry  into  the  United  States  and 
therefore  are  subject  to  part  123. 

The  agency  recognizes  that  the  term 
"importer"  is  often  used  to  describe  not 
only  the  owner  of  the  goods  or  his 
representative  in  the  United  States  (that 
is,  the  importer  of  record)  but  also 
includes  freight  forwarders,  food 
brokers,  food  jobbers,  carriers,  and 
steamship  representatives.  These  other 
agents  often  represent  the  importer  for 
legal  and  financial  purposes  that  are  not 
necessarily  related  to  the  safety  of  the 
product.  Therefore,  the  agency  has 
tentatively  concluded  that  it  is 
inappropriate  to  focus  the  HACCP 
requirements  that  bear  on  imports  on 
these  persons  if  they  do  not  have 
authority  to  make  decisions  affecting  the 
product's  safety  or  wholesomeness. 

FDA  is  proposing  to  define  a  "lot  of 
molluscan  shellfish  '  in  §  123. 3(i)  as  no 
more  than  one  day's  harvest  from  a 
single,  defined  growing  area,  by  one  or 
more  har\esters.  This  definition 
establishes  the  quantity  of  shellfish  that 
represents  a  single  lot  for  tagging  or 
labeling  purposes.  Lot  distinctions  are 
needed  to  differentiate  shellfish 
harvested  from  different  growing  areas 
or  at  different  times.  The  time  limit  of 
one  day  is  imposed  because  the  safety 
of  a  harvesting  area  can  change  daily  as 
the  result  of  rainfall,  tides,  winds,  and 
other  events  that  can  bring 
contaminants  into  the  area.  The  ultimate 
safety  of  raw  molluscan  shellfish  is 
contingent  on  the  water  quality  of  the 
harvesting  area.  To  ensure  product 
safety,  shellfish  harve.sting  areas  that  are 
subject  to  appropriate  state  control  are 
closed  to  harvesting  within  24  hours  of 
a  finding  of  adverse  conditions.  The  lot 
definition,  coupled  with  the  harvest 
date  on  the  harvesting  tag,  provides 
evidence  that  the  shellfish  were 
harvested  when  the  area  was  safe  and 
open  for  harvesting. 
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The  agency  is  proposing  in  §  123.3()) 
that  "molluscan  shellfish"  means  any 
edible  species,  or  edible  portion  of  fresh 
or  frozen  oysters,  clams,  mussels,  and 
scallops,  except  were  the  scallop 
product  consists  entirely  of  the  shucked 
adductor  mussel.  The  distinction 
between  ir  I'.Iuscan  shellfish  and 
crustacean  shellfish,  which  include 
crabs,  shrimp,  and  lobsters,  is  made 
because  molluscan  shellfish  are 
commonly  eaten  whole  and  raw,  while 
crustacean  shellfish  are  not  The  safety 
of  molluscan  shellfish  therefore  reflects 
the  quality  of  the  waters  from  which 
they  are  harvested  and  requires  special 
public  health  controls.  Furthermore,  the 
agency  is  proposing  to  amend  the 
definition  of  "shellfish"  in  §1240.3(p) 
(21  CFR  1240.3(p))  to  make  it  consistent 
with  the  proposed  definition  in 
§  123.3(j).  The  agency  is  proposing  to 
amend  the  term  "shellfish"  in 
§  1240. 3(p)  to  read  "molluscan 
shellfish"  to  make  the  terms  consistent 
between  parts  123  and  1240.  Because 
the  term  shellfish  in  its  common  usage, 
i.e.,  an  edible  moUusk  or  crustacean, 
includes  crabs  and  lobsters,  the  agency 
believes  thit  it  is  necessary  to  be  more 
specific  aii^  accurate  in  its  defmition 
and  consequent  application  of  the 
requirements  in  its  regulations.  The 
proposed  requirements  for  tagging  do 
not  apply  to  crabs  and  lobsters  or  to 
scallops  when  the  final  product  is  the 
shucked  adductor  muscle  only.  The 
agency  is  proposing  to  expand  the 
definition  in  §  1240.3(p)  to  include 
scallops  to  make  it  consistent  with  the 
definitions  in  prop>osed  part  123  and 
with  requirements  under  NSSP. 

The  agency  is  proposing  to  define 
"potable  water"  in  §  123.3(k)  as  water 
that  meets  EFA's  primary  drinking 
water  regulations  as  set  forth  In  40  CFR 
part  141.  Those  regulations  provide 
limits  for  certain  microbiological, 
chemical,  physical,  and  radiological 
contaminants  that  can  render  water 
unsafe  for  human  consumption. 

The  proposed  definition  is  slightly 
different  {r^Ti  the  definition  of  "potable 
water"  in  ^s  1240.3(k)  and  1250.3(j)  (21 
CFR  125Q.3(i).  That  definition  also 
references  the  regulations  of  EPA  in  40 
CFR  part  141  but  further  includes  FDA 
sanitation  requirements  in  21  CFR  parts 
1240  and  1250.  Those  sanitation 
requirements  apply  to  interstate  travel 
conveyances  that  must  take  on  water  at 
watering  points.  Such  requirements  are 
not  relevant  to  these  proposed 
regulations  and  thus  were  not  included 
in  the  proposed  definition. 

FDA  is  proposing  to  define 
"processing"  and  "processor"  in 
§  123.3(m)  and  (n)  broadly  to  ensure  the 
safety  of  seafood  through  the 


application  of  HACCP  principles 
throughout  the  seafood  industry.  The 
definition  of  "processor"  is  intended  to 
include  all  seafood  processors  that 
handle  products  in  interstate  commerce, 
such  as  shuckers  and  other  processors  of 
raw  molluscan  shellfish,  factory  ships, 
packers,  repackers,  wholesalers,  and 
warehouses.  Those  who  process  low 
acid  canned  foods  are  also  included, 
even  though  they  are  subject  to  the 
HACCP  controls  of  part  113.  Those 
controls  are  targeted  toward  a  limited 
number  of  safety  hazards.  These 
proposed  regulations  require  that 
processors  apply  HACCP  controls  to  all 
likely  safety  hazards. 

Consistent  with  the  regulations  at  part 
113,  the  proposed  definition  of 
"processor"  also  includes  persons 
engaged  in  the  production  of  foods  that 
are  to  be  used  in  market  or  consumer 
tests.  FDA  has  tentatively  concluded 
that  HACCP  controls  are  needed  for 
such  products  because  the  hazards 
associated  with  them  are  no  different 
from  those  that  can  affect  other 
commercial  products. 

There  are,  nowever,  certain  handlers 
of  seafood  that  are  not  included  in  the 
coverage  of  the  proposed  definition. 
Fishing  vessels  that  essentially  only 
harvest  are  not  covered  by  the  proposed 
HACCP  regulations.  As  explained 
earUer,  FDA  has  traditionally  refrained 
from  directly  regulating  fishing  vessels. 
The  agency  anticipates  that  the 
regulations  being  proposed  here  would 
affect  vessels  indirectly  through 
processor  and  importer  controls  over 
raw  materials  and  imported  shipments, 
e.g.,  preventive  controls  such  as  the 
purchasing  of  raw  materials  only  from 
fishing  vessels  that  engage  in  proper 
sanitation  and  time/temperature 
practices  and  that  harvest  only  bom 
approved  areas. 

Transportation  companies  that  cany, 
but  do  not  otherwise  process,  fish  and 
fishery  products  are  also  outside  the 
scope  of  the  proposed  definition, 
although  the  agency  expects  that 
transporters  will  be  affected  indirectly 
in  the  same  manner  as  fishing  vessels 
(see  also  §  110.93).  FDA  invites 
comment  on  this  aspect  of  the  coverage 
of  the  proposed  regulations.  Proper 
refrigeration  during  transport  is 
important  for  the  safety  of  scombroid 
species  products  and  of  cooked,  ready- 
to-eat  products.  Time  and  temperature 
conditions  during  shipment  can  also 
affect  decomposition  related  to  other 
factors  bearing  on  seafood  quality. 
These  proposed  regulations  will  affect 
transportation  companies  indirectly 
through  the  preventive  controls  the 
processor  or  importer  will  need  to 
impose  to  ensure  that  the  raw  materials 


or  imported  shipments  that  it  receives 
are  free  of  relevant  hazards  and  have 
been  appropriately  bandied.  FDA 
invites  public  discussion  on  whether 
this  approach  is  adequate,  and,  if  not, 
whether  HACCP  requirements  should  be 
applied  directly  to  transportation 
companies.  This  issue  is  complex, 
especially  because  it  is  not  unusual  for 
transporters  to  deliver  a  variety  of  food 
products,  including  seafood,  to  several 
consignees  during  a  single  shipment. 

The  agency  has  also  tentatively 
decided  to  exclude  retail  establishments 
from  the  definition  of  "processor."  As 
with  fishing  vessels,  FDA  has 
traditionally  exercised  enforcement 
discretion  with  regard  to  retail 
establishments.  The  number  of  retail 
establishments  in  this  country — literally 
in  the  hundreds  of  thousands — would 
totally  overwhelm  any  rational  Federal 
inspection  system.  FDA  has 
traditionally  provided  training  and 
other  forms  of  technical  assistance  to 
States  and  local  governments  to  inspect 
retail  food  establishments  through  the 
agency's  retail  Federal/State  cooperative 
program.  A  major  part  bf  that 
cooperative  program  involves  the 
development  of  model  codes,  some  of 
which  have  been  widely  adopted  by 
State  and  local  governments.  FDA  is 
now  consolidating  those  model  codes 
into  a  single,  ufKlated  food  code  for  the 
retail  sector.  Appropriate  HACCP-based 
controls  are  included  to  address  seafood 
hazards  at  retail.  Consequently,  FDA 
will  continue  to  operate  through  the 
Federal/State  cooperative  medhanism 
and  has  not  included  a  retail  component 
in  proposed  part  123.  FDA  requests 
comments  on  this  tentative  approach. 

States  are  strongly  encouraged, 
however,  to  consider  how  the  principles 
in  these  regulations  could  be  applied  to 
seafood  at  retail  and  to  shift  to  HACCP- 
type  inspection  systems  as  appropriate. 
Because  of  the  high  perishability  of 
fresh  seafood  and  the  sometimes  lengthy 
and  complex  distribution  chain,  these 
products  can  have  relatively  short  shelf 
lives  by  the  time  they  reach  fresh  fish 
counters  and  restaurants.  In  addition, 
seafood  can  be  subject  at  retail  both  to 
cross-contamination  because  of  poor 
handling  practices  and  to  species 
substitution. 

Improper  handling  of  seafood  and 
other  problems  at  retail  have  been 
documented  in  recent  years.  NAS  has 
concluded  that  a  significant  number  of 
reported  acute  health  problems  were 
likely  linked  to  handling  and 
preparation  practices  in  food  service 
establishments  (Ref.  7,  p.  27).  The 
February,  1992  edition  of  Consumer 
Reports  magazine  reported  on  a  number 
of  such  problems  with  regard  to  seafood 
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that  were  obser\'ed  in  retail 
establishments.  A  number  of  studies 
have  found  lack  of  adequate 
temperature  controls  in  retail  facilities 
(Ref.  48.  p.  75). 

The  agency  is  proposing  to  defme 
"shellfish  control  authority"  in 
§  123. 3(p)  as  the  government  entity 
responsible  for  implementing  a 
comprehensive  shellfish  sanitation 
program.  The  shellfish  control 
authority,  among  other  things,  is 
responsible  for  classifying  shellfish 
growing  waters,  performing  inspections 
of  shellfish  processors,  and  issuing 
certification  numbers  to  shellfish 
processors.  FDA  relies  on  recognized 
governmental  public  health  and  food 
control  agencies,  both  domestic  and 
foreign,  to  carry  out  these  functions. 

The  agency  is  proposing  to  define 
"shellstock"  in  §  123. 3(q)  as  meaning 
raw,  in-shell  molluscan  shellfish.  This 
specific  product  form  designation  is 
needed  because  the  applicability  of  the 
tagging,  labeling,  and  recordkeeping 
requirements  proposed  in  §  123.28Cb) 
and  (c)  is  determined  by  whether  the 
product  is  shellstock  or  shucked 
product,  respectively. 

The  agency  is  proposing  to  define 
"shucked  shellfish"  in  §  123. 3(s)  as 
meaning  molluscan  shellfish  that  have 
one  or  both  shells  removed.  The 
labeling  and  recordkeeping 
requirements  proposed  in  §  123.28(c) 
apply  to  shucked  shellfish. 

The  agency  is  proposing  to  define 
"tag"  in  §  123. 3(t)  as  a  record  of 
harvesting  information  attached  to  a 
container  of  shellstock  by  the  harvester 
or  processor.  Under  proposed 
§  1240.60(b).  the  tag  or  bill-of-lading 
will  identify  the  processor,  harvester, 
date  of  harvest,  and  State,  including  the 
specific  location  of  harvest.  Most 
shellfish-producing  States  and  countries 
currently  require  that  shellfish 
harvested  in  their  waters  bear 
documentation  with  such  information. 
This  information  is  the  minimum 
necessary  to  permit  ready  identification 
of  site  and  time  of  harvest  of  the 
shellfish.  Because  raw  molluscan 
shellfish  directly  reflect  the  quality  of 
the  harvesting  area,  this  information  is 
necessary  to  provide  assurance  that  the 
shellfish  were  harvested  from  an  area 
that  was  safe  and  open  for  harvesting. 

B.  Purpose  and  Criteria 

Section  123.5(a)  of  the  proposed 
regulations  references  the  umbrella 
CGMP  guidelines  in  part  110  as 
providing  general  guidance  with  regard 
to  such  matters  as  facility  design, 
materials,  personnel  practices,  and 
cleaning  and  sanitation  procedures. 
Because  part  110  provides  guidance  of 


general  appUcability  to  all  foods,  the 
agency  intends  that  this  guidance  will 
continue  to  be  valid  for  seafood 
processors  when  the  proposed 
regulations  at  part  123  are  issued  in 
final  form.  Proposed  §  123.5(b)  makes 
clear  that  the  purpose  of  subpart  A  of 
part  123  is  to  set  forth  requirements 
specific  to  the  processing  and 
importation  of  fish  and  fishery  products. 

C.HACCP  Plans 

1.  Summary 

FDA  is  proposing  to  require  in  §  123.6 
that  commercial  processors  and 
importers  of  fish  and  fishery  products 
develop  and  implement  HACCP  plans 
in  keeping  with  Principle  6  of  the 
NACMCF  discussed  previously.. 
Development  and  implementation  of  an 
HACCP  plan  requires  that  processors 
think  through  the  entire  process  fiow 
from  raw  materials  to  finished  product 
shipping  to  ensure  that  safety  hazards 
are  controlled  by  design,  and  that  they 
operate  that  process  as  a  matter  of  daily 
routine.  For  importers,  the  thought 
process  will  begin  with  a  decision  from 
whom  and  from  where  to  buy  fishery 
products  and  follow  through  to 
arrangements  for  shipment  to  the  United 
States,  storage  in  the  United  States,  and 
end  when  the  product  leaves  the  control 
of  the  importer.  The  plan  provides  the 
structure  for  the  preventive  controls, 
including  the  recordkeeping  associated 
with  those  controls,  that  a  processor  or 
importer  is  to  employ- 
In  summary,  FDA  has  tentatively 
concluded  that  the  essential  elements  of 
this  structure  must  include:  (1)  The 
identification  of  hazards  to  ensure  that 
the  processor  or  importer  knows  what 
the  hazards  are.  so  that  it  controls  them 
by  design  rather  than  by  chance 
(proposed  §  123.6(b)(1));  (2)  the 
identification  of  critical  control  points 
to  ensure  that  the  processor  or  importer 
knows  where  to  monitor  to  prevent  or 
minimize  the  occurrence  of  the  relevant 
hazard  (proposed  §  123.6(b)(2)):  (3)  the 
identification  of  critical  limits  that  must 
be  met  at  each  critical  control  point,  so 
that  the  processor  or  importer  has 
objective  standards  in  place  by  which  to 
determine  whether  it  is  controlling  the 
relevant  hazard  (proposed  §  123.6(b)(3)): 
(4)  the  identification  of  procedures  for 
how  and  w  hen  the  processor  or 
importer  will  monitor  the  critical 
control  points  to  ensure  both  that 
monitoring  is  done  as  a  matter  of 
routine,  and  that  it  is  done  in  an 
appropriate  manner  and  with  sufficient 
frequency  to  establish  preventive 
control  (proposed  §  123.6(b)(4));  and  (5) 
a  recordkeeping  system  for  that 
monitoring  that  will  establish  for  the 


processor's  or  importer's  benefit  that  it 
is  effectively  implementing  a  system  of 
preventive  controls,  and  record  how 
those  controls  are  operating  over  time 
(proposed  §  123.6(b)(5)). 

The  recordkeeping  system  is  the  key 
to  HACCP.  As  explained  above,  the 
records  will  enable  the  processor  or 
importer,  and  ultimately  the  regulator, 
to  see  the  operations  of  the  processor  or 
importer  through  time,  rather  than  only 
how  they  are  functioning  at  a  particular 
moment  in  time.  Among  other  things, 
HACCP  records  can  reveal  trends  that 
might  otherwise  go  undetected  until 
significant  problems  occurred. 

All  of  these  requirements  reflect  the 
HACCP  principles  developed  hj 
NACMCF. 

FDA  is  not  proposing  to  require  that 
the  HACCP  plan  be  signed  by  any 
official  of  a  company,  but  invites 
comment  on  the  merits  of  such  a 
requirement  in  the  final  regulations  as  a 
means  of  both  ensuring  and 
demonstrating  formal  adoption  of  the 
plan  by  that  company.  FDA  also  invites 
comment  on  who  in  the  firm  would  be 
the  appropriate  individual  to  sign  the 
plan. 

2.  Guidelines  and  Other  Assistance 

FDA  recognizes  that  HACCP  plans 
will  vary  in  complexity,  from  those 
having  many  critical  control  points, 
such  as  plans  for  multicomponent, 
ready-to-eat  products,  to  those  having 
only  a  few  critical  control  points,  such 
as  a  plan  for  a  fish  filleting  plant.  Plan 
development  can  be  facilitated  by 
technical  assistance  from  many  sources 
and  by  the  detailed  advice  provided  in 
the  literature.  NACMCF,  for  example, 
has  recommended  that,  to  facilitate  the 
development  of  HACCP  plans, 
processors  should  create  an  HACCP 
team,  identify  the  intended  use  and 
likely  consumers  of  the  food,  and 
prepare  a  fiow  diagram  of  the  entire 
manufacturing  process  to  help  identify 
critical  control  points. 

The  agency  favors  simplicity  and  the 
rapid  development  of  HACCP  plans 
without  undue  expen.se.  The  appendices 
at  the  end  of  the  proposed  regulations 
are  intended  to  facilitate  plan 
development  by  setting  forth  certain 
critical  control  points,  critical  limits, 
controls,  and  records  that,  if 
incorporated  into  or  prepared  under  a 
Ili^CCP  plan,  would  be  acceptable  to  the 
agency  for  the  types  of  products 
mentioned.  To  further  facilitate  the 
development  of  HACCP  plans.  FDA 
intends  to  issue  separate  HACCP 
guidance  for  seafood  that  will  provide 
information  on  hazards  and  appropriate 
controls  by  species  and  by  produ(,1  type. 
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The  guidance  will  provide  a  broad 
spectnun  of  information  from  which 
Brms  will  be  able  to  identify  likely 
hazards  and  critical  control  points  that 
apply  to  them.  The  agency  believes  that 
the  nimiber  of  critical  control  points 
will  range,  roughly,  between  2  and  12 
per  product. 

The  guidance  will  also  contain  a  fill- 
in-the-blank  type  of  HA(XP  plan  with 
instructions  on  how  to  complete  the 
plan  based  on  information  in  the 
guidance.  The  agency  has  tentatively 
concluded  that  a  plan  that  follows  this 
model  is  likely  to  be  acceptable  to  FDA. 
The  agency  is  including  samples  of  the 
guidance  it  is  developing  in  Appendix 
1  to  this  document.  FDA  intends  to 
issue  a  separate  draft  guidance 
document  for  public  comment  and  to 
make  the  completed  guidance  available 
to  the  public  at  the  time  that  the 
regulations  ire  finalized. 

In  addition,  seafood  trade 
associations,  university  Sea  Grant 
exten.sion  offices,  and  others  have 
already  developed  work  sheets  and 
other  aids  to  facilitate  HACCP  planning 
for  seafood.  Industry  members  are 
encouraged  to  contact  their  trade 
associations  and  state  universities  or 
Sea  Grant  extension  offices  on  such 
matters. 

3.  Effective  Date 

Even  with  these  forms  of  assistance, 
however,  FDA  recognizes  that  HACCP 
plans  cannot  be  Mrhtten  and 
implemented  overnight.  As  has  already 
been  discussed,  the  HACCP  system  of 
controls  can  involve  new  ways  of 
thinking  and  performing  on  a  routine 
basis.  Consequently,  FDA  is  proposing 
that  these  regulations  will  become 
effective  1  ypar  after  issuance  of  the 
final  rule  ii.  jiis  proceeding.  The  agency 
has  tentatively  concluded  that  this 
period  of  time  is  sufficient  to  permit  the 
development  and  implementation  of 
HACCP  plans  by  the  industry.  FDA 
specifically  invites  comment  on 
whether  1  year  will  be  adequate.  The 
agency's  objective  is  to  provide  enough 
time  to  permit  processors  and  importers 
to  understand  HACCP,  analyze  the 
relevant  hazards,  and  develop  an 
appropriate  HACCP  plan,  but  also  to 
avoid  unnecessary  delay. 

After  the  proposed  effective  date, 
inspection  of  HACCP  plans  will  occur 
as  part  of  routine,  mandatory  plant 
inspections  and  import  examinations. 
FDA  is  not  proposing  to  require  that 
HACCP  plans  be  submitted  to  FDA  in 
advance,  or  that  preapproval  by  FDA  be 
a  condition  of  their  adoption  or 
implementation.  FDA  is  not  requiring 
preapprova'  ''or  two  reasons.  First, 
HACCP  plans  can  only  properly  be 


judged  in  the  context  of  the  facility 
itself.  Thus,  while  FDA  investigators 
will  consider  the  adequacy  of  the  plan 
during  their  inspections,  preapproval 
does  not  seem  warranted.  Second,  the 
agency  simply  does  not  have  the 
resources  to  make  preapproval  a 
requirement.  Given  the  protections  that 
are  built  into -the  HACCP  approach,  FDA 
tentatively  finds  that  preapproval  is  not 
necessary  to  ensure  that  fish  and  fishery 
products  are  not  produced  under 
conditions  whereby  they  may  be 
adulterated  under  section  402(a)(4)  of 
the  act. 

4.  Location  and  Product  Type 

FDA  is  proposing  in  §  123.6(a)  to 
require  that  every  processor  and 
importer  have  and  implement  an 
HACCP  plan  that  is  specific  both  to  each 
location  where  that  processor  engages  in 
processing  and  to  each  kind  of  fish  and 
fishery  product  being  processed.  A  plan 
should  be  specific  to  each  location 
because  the  likely  hazards,  critical 
control  points,  critical  limits,  and 
monitoring  procedures  can  vary  from 
one  facility  to  the  next  depending  on 
such  factors  as  type  of  equipment, 
conditions  and  procedures,  and 
location.  A  plan  also  should  be  specific 
fn  each  type  of  fish  and  fishery  product 
for  the  same  kinds  of  reasons.  Hazards 
can  vary  depending  on  species,  location 
of  catch,  and  other  factors. 

FDA  does  not  intend,  however,  to 
require  a  processor  or  importer  to  write 
a  separate  plan,  or  separate  part  of  a 
plan,  for  each  fish  and  fishery  product 
it  handles  if  the  likely  hazards,  critical 
control  points,  critical  limits,  and 
monitoring  procedures  are  identical  for 
each  of  them.  For  example,  the 
preventive  controls  necessary  to  ensure 
safety  for  most  deep  water  species  of 
fin  fish  from  the  north  Atlantic  may  be 
virtually  identical.  The  agency  has 
tentatively  concluded  that,  in  such 
cases,  a  processor  or  importer  may 
group  the  fish  or  fish  products  together 
in  an  HACCP  plan. 

5.  Safety  Hazards  Only 

FDA  is  proposing  to  require  at 
§  123.6(b)(1)  that  HACCP  plans  identify 
the  human  food  safety  hazards  that  must 
be  controlled  for  each  fish  and  fishery 
product  being  processed  by  a  processor 
or  importer.  There  exists  a  range  of 
opinion  on  whether  HACCP  should 
apply  solely  to  safety  hazards,  as  this 
provision  proposes  to  require,  or 
whether  HACCP  should  apply  to  other 
types  of  hazards,  such  as  decomposition 
not  normally  associated  with  illness  in 
humans.  One  school  of  thought  holds 
that  HACCP  should  apply  to  safety 
hazards  only  in  order  to  keep  it  focused 


and  to  not  overwhelm  operators  with  an 
unnecessarily  large  number  of  critical 
control  points  that  have  no  bearing  on 
the  primary  concern  of  safety.  Another 
view  holds  that,  for  seafood  at  least. 
HACCP-type  controls  can  be  applied  to 
various  consumer  risks  without 
generating  an  excessive  number  of 
critical  control  points.  The  Codex 
Committee  on  Food  Hygiene  came  to  the 
latter  conclusion  (Ref.  46).  as  did  NOAA 
as  a  result  of  its  experiences  during  the 
MSSP  (Ref.  35,  p.  70).  Partly  for  that 
reason,  the  FDA/NOAA  HACCP  pilot 
programs  involved  HACCP  controls  for 
safety  and  HACCP-type  controls  for 
other  hazards  as  well. 

For  purposes  of  these  proposed 
regulations,  however,  FDA's  application 
of  HACCP  is  intended  for  the  efficient 
enforcement  of  section  402(a)(1)  and 
402(a)(4)  of  the  act,  which  applies  to 
products  that  contain  substances  that 
may  render  the  product  injurious  to 
health  and  to  processing  conditions  that 
are  insanitary  and  that  could  render  a 
product  injurious  to  health. 
Consequently,  FDA  is  proposing  to 
require  that  HACCP  plans  include 
identification  of  hazards  that  could 
affect  human  food  safety  only.  To 
facilitate  the  production  of  such  plans, 
FDA  has  listed  in  proposed  §  123.6(b)(1) 
the  types  of  hazards  that  have  been 
associated  with  seafood  (see  sfection  II.C. 
of  this  document  for  a  discussion  of 
these  hazards).  All  of  these  hazards  are 
identified  and  discussed  in  the  NAS 
report  on  seafood  safety  (Ref.  7). 

Processors  and  importers  should 
identify  in  their  written  plans  only 
those  safety  hazards  that  are  reasonably 
likely  to  occur,  rather  than  every 
conceivable  hazard  no  matter  how 
theoretical  or  remote.  This  view  is  in 
keeping  with  NACMCF's 
recommendation  that  firms  conduct  a 
hazard  analysis  and  then  give  no  further 
consideration  to  hazards  that  are 
unlikely  to  occur  (Ref  34,  p.  189).  FDA 
has  tentatively  concluded  that 
processors  and  importers  should  not  be 
required  to  establish  controls  and 
regularly  monitor  for  hazards  that  are 
highly  unlikely  to  occur  in  the  absence 
of  those  controls.  If,  for  example, 
chemical  contaminants  have  never  been 
found,  or  have  only  been  found  in 
amounts  significantly  below  levels  of 
public  health  concern  in  a  species  from 
a  particular  location,  processors  and 
importers  need  not  identify  chemical 
contam.inants  as  a  hazard  that  must  be 
controlled  for  that  fish. 

As  indicated  earlier  in  this  preamble, 
FDA  intends  to  issue  a  guidance 
document  that  will  cover  possible 
environmental  and  processing  hazards 
for  fish  and  fishery  products  as  well  as 
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types  of  controls  that  can  be  applied  to 
those  hazards.  The  agency  anticipates 
that  it  will  update  that  guidance 
periodically  as  new  controls  (or  new 
hazards)  are  identified  or  established. 

FDA  cannot  reasonably  expect 
processors  and  importers  to  exercise 
controls  for  hazards  that  are  beyond  the 
sc:ope  of  current  scientific  knowledge. 
The  agency  does  expect  processors  and 
importers  to  demonstrate  that  they  are 
taking  precautions  that  are  reasonable  in 
light  of  available  information,  and  that 
they  are  adopting  new  controls  as  those 
controls  are  developed  and  accepted. 

For  example,  the  controls  for  Vibrio 
bacteria  in  raw  moiluscan  shelinsh, 
which  can  cause  serious  illness  and 
death  in  certain  at-risk  populations,  are 
the  subject  of  continuing  research  at 
FDA  and  elsewhere.  Short  of  a  complete 
ban  on  harvesting,  there  is  no  known 
control  that  would  prevent  the  presence 
of  Vibrios  in  moiluscan  shellfish. 
Moreover,  the  infectious  dose,  that  is, 
the  number  of  Vibrios  necessary  to 
cause  illness,  is  unknown.  Because 
these  bacteria  occur  naturally  in  the 
environment  and  are  ubiquitous, 
controls  that  are  employed  to  prevent 
sewage-related  viruses  from  entering 
moiluscan  shellfish  are  not  relevant  to 
Vibrios.  It  is  known,  however,  that 
proper  temperature  controls  from  the 
time  of  harvest  onward  can  at  least  limit 
the  growth  of  these  bacteria  (Ref.  49). 
FDA  believes  that  such  controls  are 
reasonable  and  should  be  applied  now. 
(In  fact,  temperature  controls  have  long 
been  a  feature  of  the  National  Shellfish 
Sanitation  Program  (NSSP).) 

Of  the  hazards  listed  in  proposed 
§  123.6(b).  pesticides  and  drug  residues 
(proposed  §  123.6(b)(l)(iv)  and  (b)(l)(v)) 
are  forms  of  chemical  contaminants 
(proposed  §  123.6(b)(l)(iii))  but  are 
listed  separately  because  they  can  be  of 
special  concern  in  aquaculture-raised 
species.  Those  fish  generally  have  a 
greater  likelihood  of  being  exposed  to 
agricultural  run-off  than  wild  ocean 
stocks  (Ref  50.  pp.  11  and  12). 
Aquaculture-raised  fish  are  known  to  be 
fed  drugs  for  various  purposes.  Drug 
residues  in  edible  tissues  can  be  a 
public  health  concern. 

Decomposition,  listed  in  proposed 
§  123.6(b)(l)(vi),  is  a  known  hazard  in 
those  species  that  can  generate 
scorabrotoxin  when  they  decompose; 
otherwise,  it  is  regarded  as  a  quality 
problem.  Parasites  (proposed 
§  123.6(b)(l)(vii))  are  not  a  hazard  if 
killed  during  cooking  but  can  be  a 
hazard  in  finfish  consumed  raw.  unless 
that  fish  is  commercially  frozen. 
Unapproved  direct  and  indirect  food 
and  color  additives  (proposed 


§  123.6(b)(l)(viii))  are  a  potential  hazard 
with  most  any  food. 

^  6.  Critical  Control  Points 

Consistent  with  the  HACCP  principles 
identified  by  NACMCF.  FDA  is 
proposing  to  require  in  §  123.6(b)(2)  that 
critical  control  points  be  identified  for 
each  of  the  hazards  that  the  processor  or 
importer  has  identified.  Hazards  may  be 
caused  by  improper  processing  or  by 
events  outside  the  processor's  or 
importer's  direct  control.  To  control  the 
latter  type  of  hazard,  that  is. 
environmental  hazards  and  hazards  that 
may  be  caused  by  poor  handling  prior 
to  receipt  of  fish  or  fishery  products  by 
the  processor  or  importer,  the  point  of 
receipt  by  the  processor  or  importer 
represents  a  critical  control  point.  As 
indicated  previously  in  this  preamble, 
the  processor  or  importer  may  need  to 
ensure  that  it  obtains  imported 
shipments  or  raw  materials  only  from 
har\  esters,  transporters,  and  others  who 
can  demonstrate  that  they  also  have 
exercised  appropriate  controls.  The 
hazards  that  may  be  caused  by  both 
improper  processing  and  events  outside 
the  plant  are  controlled  by  the  critical 
limits,  monitoring,  control  procedures, 
and  recordkeeping  that  are  done  as  part 
of  HACCP. 

7.  Critical  Limits 

In  §  123.6(b)(3),  consistent  with 
NACMCF  principles.  FDA  is  proposing 
that  processors  and  importers  identify 
critical  limits  in  the  plan  that  must  be 
met  at  each  critical  control  point. 
Critical  limits  must  be  met  to  ensure 
that  the  relevant  hazard  is  avoided. 
Thus,  some  critical  limits  can  be  set  to 
reflect  regulatory  levels  established  by 
FDA  in  the  form  of  action  levels, 
regulatory  limits,  and  tolerances  for 
such  contaminants  as  pesticides, 
histamine,  and  other  contaminants.  FDA 
intends  to  compile  all  such  levels  in  the 
guidance  document  described  earlier. 

Other  critical  limits  can  be  set  in 
consultation  with  outside  experts,  in 
keeping  with  the  longstanding  practice 
for  low  acid  canned  foods.  For  example, 
as  explained  later  in  this  preamble  with 
respect  to  cooked,  ready-to-eat  products, 
there  exist  a  range  of  possible  cooking 
time-temperature  combinations  that  will 
deactivate  pathogens  during  the  cooking 
step,  depending  on  the  type  of 
equipment  being  used  by  the  processor 
and  the  size  and  species  of  fish  being 
cooked.  The  existence  of  a  range  of 
effective  cooking  time-temperature 
combinations  convinced  FDA  not  to 
establish  specific  cooking  time- 
temperatures  for  industry  in  the 
regulations  for  low  acid  canned  foods. 
Rather.  FDA  decided  to  rely  on  outside 


experts  and  on  research  within  the 
scientific  community  to  establish 
cooking  times  and  temperatures  for 
these  products.  FDA  is  not  proposing 
specific  cooking  time-temperature 
requirements  for  most  seafood  products 
(although  FDA  is  providing  guidance  on 
time,  temperature,  and  salinity 
parameters  for  smoked  and  smoke- 
flavored  fish,  as  is  fully  explained  in 
Appendix  1  to  this  document)  for  the 
same  reason. 

8.  Monitoring  and  Control  Procedures 

Proposed  §  123.6(b)(4)  requires  that 
the  processor  or  importer  identify  in  the 
fl\CCP  plan  the  procedures  thdf  it  will 
use  to  control  and  monitor  each  critical 
control  point.  Monitoring  steps  are 
necessary  to  ensure  that  the  critical 
control  point  is  in  fact  under  control 
and  to  produce  an  accurate  record  of 
what  has  occurred  at  the  critical  control 
point  (Ref,  34.  p.  197).  Among  the 
procedures  that  are  to  be  used  under 
proposed  §  123.6(b)(4)  is  monitoring  of 
the  consumer  complaints  received  by 
the  processor.  While  the  goal  of  an 
HACCP  system  is  to  prevent  all  likely 
hazards  from  occurring,  no  system  is 
foolproof.  Consumer  complaints  may  be 
the  first  alert  that  a  processor  has  that 
deviations  are  occurring  that  are  not 
being  prevented  or  uncovered  by  the 
processor's  HACCP  controls.  FDA  has 
tentatively  concluded,  therefore,  that 
each  HACCP  system  should  take 
advantage  of  consumer  complaints  as 
they  relate  to  the  operation  of  critical 
control  points. 

Proposed  §  123.6(b)(4)  also  requires 
that  procedures  for  controlling  and 
monitoring  critical  control  points  must 
include  calibration  of  process  control 
instruments  and  validation  of  software 
for  computer  control  systems,  as 
appropriate.  For  a  processor's 
preventive  controls  to  work,  the 
instruments  and  equipment  that  it  relies 
upon  in  monitoring  critical  control 
points,  such  as  thermometers, 
temperature-recording  devices,  and 
computer  software,  must  be  accurate 
and  reliable.  FDA  has  tentatively 
concluded  that  the  best  way  to  ensure 
such  accuracy  and  reliability  is  to 
require  that  the  processor's  monitoring 
procedures  include  steps  necessary  to 
verify  the  reliability  of  these 
instruments  and  devices. 

9.  Recordkeeping 

As  explained  above,  a  HACCP  system 
will  not  work  unless  records  are 
generated  during  the  operation  of  the 
HACCP  plan,  and  these  records  are 
maintained  and  are  available  for  review 
(see  section  rV.A.6.  of  this  document). 
Thus,  FDA  is  requiring  in  proposed 
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§  123.6(b)(5)  that  the  HACCP  plan 
provide  for  a  recordkeeping  system  that 
will  document  the  processor's  or 
importer's  monitoring  of  the  critical 
control  points.  Proposed  §  123.6(b)(5) 
also  requires  that  HACCP  records 
contain  the  actual  values  obtained 
during  monitoring,  such  as  the  actual 
temperatures  and  times.  FDA  has 
tentatively  concluded  that  it  is  not 
possible  for  the  processor  to  derive  the 
full  benefits  of  its  HACCP  system,  nor 
is  it  possible  for  FDA  to  verify  the 
operation  of  the  system,  without  actual 
values.  Notations  that  refrigeration 
temperatures  are  satisfactory  or 
unsatisfactory,  without  recording  the 
actual  temperatures,  are  vague  and 
subject  to  varying  interpretation  and 
thus  will  not  ensure  that  preventive 
controls  are  working.  Also,  it  is  not 
possible  to  discern  trends  without 
actual  values. 

In  addition,  proposed  §  123.6(b)(5) 
requires  that  HACCP  records  include 
the  actual  consumer  complaints  that 
may  have  been  received  by  the 
processor  or  importer  relating  to  the 
operation  of  critical  control  points  or 
possible  critical  limit  deviations.  FDA 
has  tentatively  concluded  that  it  may  be 
necessary  on  occasion  for  it  to  review 
these  complaints  in  order  to  be  able  to 
validate  whether  the  firm  is  taking 
necessary  steps  to  review  controls  and 
correct  deviations  as  necessary  in 
response  to  consumer  complaints. 

It  is  not  FDA's  intent  to  gain 
unlimited  access  to  industry's  consumer 
complaint  files  through  this  proposal  or 
to  engage  in  "fishing  expeditions" 
through  consumer  complaint  files.  Only 
those  consumer  complaints  relating  to 
the  operation  of  the  HACCP  critical 
control  points  need  be  included  as 
HACCP  records.  FDA's  interest  is  solely 
in  verifying  that  the  HACCP  system  is 
working  as  it  should.  The  agency 
understands  the  sensitivities  associated 
with  consumer  complaint  records  and 
invites  comments  on  this  aspect  of  the 
proposal. 

10.  Nonsafety  Hazards 

Proposed  §  123.6(c)  encourages,  but 
does  not  require,  processors  and 
importers  to  include  in  their  plans 
controls  for  hazards  other  than  hazards 
to  health.  Examples  listed  in 
§  123.6(c)(l)(i)  and  (ii)  are 
decomposition  not  associated  with 
human  illness  and  economic 
adulteration.  FDA  is  not  requiring 
processors  and  importers  to  include 
nonsafety  hazards  in  their  HACCP  plans 
for  reasons  stated  previously.  However, 
the  agency  is  encouraging  processors 
and  importers  to  apply  HACCP 
principles  to  these  nonsafety  hazards. 


and  to  control  them  in  the  same  manner 
that  processors  and  importers  control 
safety  hazards  (see  proposed 
§  123.6(c)(2)),  because  they  are  common 
problems  in  the  seafood  industry.  FDA 
has  included  a  guideline  on  economic 
adulteration  with  these  proposed 
regulations  (see  Appendix  D). 

Despite  the  fact  that  these  proposed 
regulations  do  not  require  HACCP 
controls  for  nonsafety  hazards,  such 
hazards  as  economic  adulteration, 
decomposition  not  normally  associated 
with  human  illness,  general  unfitness 
for  food,  and  misbranding,  constitute 
violations  of  the  act  and  are  subject  to 
regulatory  action  by  FDA  (see  sections 
402(a)(3)  and  403  of  the  act  (21  U.S.C. 
343).  Inspections  by  FDA  investigators 
will  continue  to  consider  and  enforce 
these  provisions  of  the  act. 

D.  Corrective  Actions 

FDA  is  proposing  in  §  123.7  to  require 
that  deviations  from  critical  limits 
trigger  a  prescribed  series  of  actions  by 
a  processor  or  importer,  including 
determining  the  significance  of  the 
deviation,  taking  appropriate  remedial 
action,  and  documenting  the  actions 
taken.  This  proposed  provision  is 
consistent  with  the  HACCP  principles 
enunciated  by  NACMCF  (Ref.  34).  First, 
under  proposed  §  123.7(a)(1),  any 
critical  limit  deviation  will  require  the 
segregation  and  holding  of  the  affected 
product  until  the  significance  of  the 
deviation  can  be  determined.  This  step 
is  necessary  to  ensure  that  products  that 
may  be  injurious  to  health  do  not  enter 
commerce  until  the  impact  of  the 
deviation  on  safety  has  been 
determined,  and  the  safety  of  the 
product  assured.  Second,  under 
proposed  §  123.7(a)(2),  the  processor  or 
importer  must  actually  determine  the 
effect  of  the  deviation  on  safety,  and 
third,  under  proposed  §  123.7(a)(3),  it 
must  take  whatever  corrective  actions 
are  necessary  with  resp)ect  to  both  the 
affected  product  and  the  critical  control 
point  at  which  the  deviation  occurred, 
based  on  that  determination. 

Some  deviations,  especially  if  they  are 
caught  quickly,  will  not  adversely  affect 
safety.  For  example,  if  a  refrigeration 
unit  fails,  but  product  being  stored  there 
is  moved  to  a  functioning  unit  before 
any  appreciable  warming  of  the  product 
can  occur,  safety  will  not  have  been 
affected. 

FDA  is  proposing  to  require  in 
§  123.7(a)(2)  that  the  safety 
determination  be  made  by  an  individual 
who  has  successfully  completed 
training  in  HACCP  principles  (see 
proposed  §  123.9).  FDA  has  tentatively 
concluded  that  this  requirement  is 
necessary  to  ensure  that  the  person  who 


is  reviewing  the  significance  of  the 
deviation  understands  the  possible 
consequences  of  a  processing  deviation 
and  knows  how  to  take  appropriate 
measures  in  response  to  a  deviation. 
FDA  does  not  expect  that  a  processor  or 
importer  will  be  able,  without 
assistance,  to  determine  the  public 
health  consequences  of  every  possible 
deviation.  The  required  training  will, 
however,  provide  the  processor  or 
importer  with  information  about  when 
and  how  to  obtain  the  assistance  of  an 
analytical  laboratory,  outside  expert. 
State  regulatory  authority,  or  FDA 
district  office  in  determining  the  proper 
course  of  action. 

FDA  is  proposing  to  require  in 
§  123.7(a)(4)  and  (a)(5)  that  the 
processor  or  importer  review  the 
process  and  the  HACCP  plan  to 
determine  whether  the  deviation  reveals 
the  need  to  modify  the  process  or  the 
plan,  or  both,  and  to  make  such 
modifications  as  may  be  needed.  It  is 
critically  important  that  a  processor  or 
importer  learn  as  much  as  possible  from 
the  occurrence  of  a  deviation  and  take 
steps  to  ensure  that  it  will  not  be 
repeated.  The  plan  should  be  a  living 
document  that  the  processor  or  importer 
should  modify  and  update  as 
circumstances  warrant.  These  proposed 
requirements  will  ensure  that  the 
processor  and  importer  connect  day-to- 
day processing  and  other  operations  to 
the  plan.  Each  modification  is  required 
to  be  noted,  dated,  and  maintained  as 
part  of  their  HACCP  records. 

FDA  is  prop>osing  to  require  in 
§  123.7(b)  that  when  a  processor  or 
importer  receives  a  consumer  complaint 
that  may  be  related  to  the  performance 
of  a  critical  control  point  or  that  may 
reflect  a  critical  limit  deviation,  it  take 
appropriate  steps  to  determine  whether 
a  deviation  or  other  system  failure  has 
occurred  that  warrants  remedial  action 
and  take  such  remedial  action  that 
appears  to  be  warranted  under 
§  123.7(a).  The  importance  of  consumer 
coniplaints  has  been  discussed  above. 

FDA  recognizes  that  segregation  and 
holding  of  the  affected  product  will  not 
always  be  feasible  or  warranted  in 
response  to  a  consumer  complaint.  In 
many  cases,  there  will  be  no  product  to 
hold  because  all  of  the  product  in 
question  will  already  be  in  commerce. 
In  other  cases,  a  processor  or  importer 
may  be  able  to  determine  very  quickly 
whether  a  deviation  has  actually 
occurred. 

FDA  is  proposing  in  §  123.7(c)  to 
require  that  processors  and  importers 
clearly  document  all  of  the  steps  that 
they  take  in  response  to  a  critical  limit 
deviation  or  a  consumer  complaint  and 
include  that  documentation  as  part  of 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Proposed  Rules 


4159 


their  HACCF  records.  FDA  has 
tentatively  concluded  that  the 
processor,  the  importer,  and  FDA  will 
benefit  from  this  requirement. 
Documentation  helps  processors  and 
importers  to  think  the  whole  process 
through  in  a  thorough  and  methodical 
way  and  to  establish  to  their  own 
satisfaction  that  they  have  taken  proper 
steps.  Documentation  enables  the 
regulatory  agency  to  determine  whether 
the  processor  or  importer  is  able  to 
regain  control  once  a  deviation  occurs 
and  to  ensure  that  potentially  unsafe 
products  are  being  prevented  from 
entering  commerce  or  at  least  quickly 
removed  from  commerce. 

The  documentation  that  FDA  is 
proposing  to  require  of  the  processor's 
or  importer's  response  to  the  consumer 
complaints  covered  by  §  123. 7fb)  will 
enable  tho  processor,  the  importer,  and 
FDA  reviewers  to  determine  whether 
those  consumer  complaints  are 
receiving  appropriate  attention  in  a 
timely  manner.  The  documentation 
should  be  clear  enough  to  allow  a 
determination  of  the  nature  of  the 
complaint  and  of  the  time  it  took  from 
the  receipt  of  the  complaint  for 
processor  or  importer  to  review  it  and 
to  take  any  necessary  corrective  actions. 
FDA  may  choose  on  occasion  to  review 
a  limited  number  of  consumer 
complaints  to  match  against  the 
documentation  maintained  by  the 
processor  or  the  importer. 

There  is  a  strong  view  in  the  HACCP 
literature  (see  e.g..  Ref.  51),  which  is 
reflected  in  one  of  NACMCF's  seven 
principles  listed  above,  that  processors 
should  actually  have  a  plan  describing 
how  they  will  handle  deviations,  and 
that  this  plan  should  be  part  of  the 
overall  HACCP  plan.  FDA  believes  that 
there  is  merit  in  this  view  and 
encourages  processors  and  importers  to 
think  through  how  they  will  handle 
devijtions  that  may  occur.  The  agency 
has  tentatively  concluded,  however,  that 
the  proposed  requirements  in  §  123.7 
represent  the  minimum  requirements 
necessary  to  ensure  that  processors  and 
importers  respond  effectively  to 
deviations  that  could  affect  safety,  and 
that  given  these  provisions,  it  is  not 
necessary  to  require  that  a  specific  plan 
be  formulated  and  adopted.  FDA 
requests  comments  on  this  tentative 
conclusion. 

E.  Records 

As  discussed  above,  maintenance  of 
appropriate  records  is  fundamental  to 
the  success  of  an  HACCP  system  (see 
section  IV.A.6.  of  this  document).  In 
recognition  of  this  fact.  FDA  is 
proposing  to  require  in  §  123.8  that 
HACCP  records  contain  certain 


necessary  information;  that  processors 
review  records  of  monitoring  and 
related  activities  before  distributing  the 
products  to  which  the  records  pertain; 
that  processors  and  importers  retain 
records  for  specific  periods  of  time;  and 
that  FDA  investigators  be  given  access 
to  HACCP  records. 

FDA  is  proposing  in  §  123.8(a)  that 
records  involving  observations  or 
measurements  during  processing, 
corrective  actions,  and  related  activities, 
contain  the  identity  of  the  product, 
product  code,  and  date  that  the  record 
was  made.  The  purpose  of  this 
provision  is  to  ensure  that  both  the 
processor  or  importer  and  the  regulator 
can  readily  link  a  record  to  a  product 
and  to  the  timeframe  in  which  the 
product  was  manufactured.  The  linkage 
of  the  record  to  product  is  especially 
important  when  there  has  been  a 
deviation  at  a  critical  control  point.  The 
agency  has  tentatively  concluded  that 
including  the  identity  of  the  product, 
product  code,  and  date  of  the  activity 
that  the  record  reflects  provide  the 
minimum  necessary  information  to 
enable  the  processor  or  the  importer 
and.  ultimately,  the  regulator  to 
determine  what  product  may  have  been 
affected  and  to  take  appropriate  action, 
such  as  withholding  the  product  from 
distribution  or  recalling  it  from 
distribution.  Dates  also  help  discern 
trends  over  time.  Even  when  no 
deviation  has  occurred,  the  information 
will  enable  both  the  processor  and  the 
regulator  to  identify  factors  that  may 
help  prevent  nroblems  in  the  future. 

In  §  123.8(aj,  FDA  is  also  proposing  to 
require  that  information  be  recorded  at 
the  time  that  it  is  observed,  and  that 
each  record  be  signed  by  the  operator  or 
observer.  It  is  important  that 
information  relating  to  observations  be 
recorded  immediately  to  ensure 
accuracy.  The  record  should  be  signed 
by  the  individual  who  made  the 
observation  to  ensure  responsibility  and 
accountability.  Also,  if  there  is  a 
que.stion  about  the  record,  a  signature 
ensures  that  the  source  of  the  record 
will  be  known. 

FDA  is  proposing  to  require  in 
§  123.8(b)  that  records  receive  a  second 
review  by  an  individual  trained  in 
accordance  with  §  123.9.  for  verification 
purposes,  before  the  product  is 
distributed  into  commerce.  The  purpose 
of  this  review  is  to  ensure  that  the 
processor  or  importer  verifies  that 
employees  are  recording  data  in  HACCP 
records,  and  that  deviations  from 
critical  Umits  are  being  caught  before 
products  that  may  have  been  affected 
can  enter  commerce.  The  agency  is 
proposing  to  require  that  this  records 
verification  be  performed  by  a  trained  ^ 


individual  to  ensure  that  the  records  are 
reviewed  by  a  person  who  understands 
the  HACCP  system,  understands  the 
significance  of  a  processing  deviation, 
and  knows  how  to  respond  if  a 
deviation  occurs. 

FDA  is  proposing  in  §  123.8(c)  to 
require  that  HACCP  records  be  retained 
for  at  least  1  year  after  they  are  prepared 
for  refrigerated  products  and  for  at  least 
2  years  after  they  are  prepared  for  frozen 
or  preserved  (i.e.,  shelf-stable)  products. 
These  timeframes  are  based  on  the 
length  of  time  that  these  products  can  be 
expected  to  be  in  commercial 
distribution  (Ref.  52;  Ref.  53,  pp.  72-73) 
plus  a  reasonable  time  thereafter  to 
ensure  that  the  records  are  there  when 
the  FDA  inspector  performs  the  next 
inspection.  They  are  the  same 
timeframes  as  now  provided  for  in  the 
Manual  of  Operations  of  the  NSSP  for 
the  retention  of  records  for  raw 
moUuscan  shellfish. 

Similarly,  FDA  is  also  proposing  to 
require  in  §  123.8(c)  that  the  processor 
retain  any  records  relating  to  the  general 
adequacy  of  the  equipment  or  processes 
being  used  by  the  processor,  including 
the  results  of  scientific  studies  and 
evaluations  to  determine  adequacy,  for 
1  year  beyond  the  applicability  of  these 
records  to  refrigerated  products  being 
produced  by  the  processor,  and  for  2 
years  beyond  the  applicability  of  the 
records  to  frozen  or  preserved  products 
being  produced  by  the  processor.  The 
processor  may  need  to  obtain  a  written 
scientific  evaluation  of  a  process,  such 
as  a  cooking,  pasteurization,  or  cooling 
process,  to  ensure  that  the  process  it  is 
using  is  adequate  to  destroy  pathogens 
or  to  prevent  their  growth.  Such  an 
evaluation  may  also  be  necessary  to 
ensure  the  adequacy  of  the  cooking, 
pasteurizing,  or  refrigerating  equipment 
that  the  processor  is  using.  (See  the 
preamble  discussion  on  cooked,  ready- 
to-eat  fishery  products.)  As  with 
processing  records,  these  records  should 
be  retained  for  a  period  of  time  that 
reflects  the  period  that  the  products  to 
which  they  relate  can  be  exf)ected  to  be 
in  commercial  distribution. 

FDA  recognizes  that  some  processing 
plants  may  be  closed  on  a  seasonal 
basis.  Given  the  nature  of  the  HACCP 
system,  however,  FDA  may  choose  to 
inspect  at  least  the  records  of  a  plant 
even  if  the  plant  is  not  in  operation. 
Therefore,  FDA  is  providing  in 
proposed  §  123.8(c)  that  if  a  processing 
facility  is  closed  between  seasonal 
packs,  the  records  may  be  transferred  to 
some  reasonably  accessible  location 
during  the  period  of  closure. 

PDA  is  proposing  to  require  in 
§  123.8(d)  that  HACCP  plans  and 
records  be  available  for  review  and 
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copying  by  authorized  agency 
employees  at  reasonable  times.  As 
already  discussed,  the  agency's  access  to 
HACCP  records  is  essential  to  ensure 
that  the  HACCP  system  is  working,  and 
that  the  safety  of  seafood  is  being 
ensured  by  design.  FDA's  authority  to 
require  maintenance  of  these  records, 
and  to  provide  for  agency  access  to 
them,  is  fully  supported  by  the  holding 
in  National  Confectioners  Association  v. 
Califano,  569  F.2d  694-95  (D.C.  Cir. 
1978).  In  this  case,  the  court  recognized 
FDA's  authority  to  impose 
recordkeeping  requirements  on  firms 
that  process  foods  when  such 
requirements  effectuate  the  goals  of  the 
act.  See  also  Toilet  Goods  Association  v. 
Gardner.  387  U.S.  158,  163-164  (1967). 
The  importance  of  the  records  in 
ensuring  that  fish  and  fishery  products 
will  not  be  rendered  injurious  to  health 
has  been  fully  discussed.  FDA  access  to 
these  records  will  expedite  the  agency's 
efforts  to  ensure  that  the  fish  and  fishery 
products  in  interstate  commerce  are  not 
adulterated  and  to  identify  any  such 
products  that  are. 

FDA  is  aware  that  there  is  substantial 
public  interest  in  the  extent  to  which 
industry-generated  HACCP  records 
could  or  should  be  publicly  available. 
As  FDA  understands  it,  the  argument  in 
favor  of  availability  is  that  where  an 
inspection  system  to  protect  the  public 
health  relies  heavily  on  records,  those 
records  should  be  public  to  the 
maximum  extent  possible.  The 
arguments  in  favor  of  protection  of 
records,  on  the  other  hand,  are  based  on 
concerns  about  advantages  to 
competitors  from  disclosure  and  on  the 
risk  that  the  records  will  be  otherwise 
misused  if  they  become  public.  FDA 
invites  comment  on  the  general  question 
of  public  disclosure  of  HACCP  records 
and  on  the  agency's  preliminary 
analysis  of  their  availability,  as  follows. 

FDA  has  longstanding  explicit 
statutory  access  to  certain  industry 
records  during  inspections  involving 
infant  formula,  drugs,  and  devices  and 
has  access  by  regulation  to  certain 
processing  records  during  inspections  of 
low  acid  canned  food  processors.  The 
agency  has  the  right  to  copy  and  take 
possession  of  these  records  but  does  not 
routinely  do  so.  FDA  typically  copies 
and  takes  possession  of  records  only 
when  they  may  be  needed  for  regulatory 
purposes.  As  a  preliminary  matter,  FDA 
expects  to  continue  that  practice  with 
regard  to  seafood  HACCP  records. 

The  public  availability  of  those 
HACCP  records  that  FDA  would  possess 
as  a  result  of  copying  during  an 
inspection  would  be  governed  by 
section  301  (j)  of  the  act  and  by  the 
Freedom  of  Information  Act  (FOLA)  and 


regulations  issued  pursuant  to  it  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  FDA.  Section 
301  (j)  of  the  act  expressly  prohibits  FDA 
from  disclosing  trade  secret  information 
obtained  during  the  course  of  an 
inspection.  The  FOLA  regulations  also 
say  that  FDA  will  not  divulge  either 
trade  secret  or  commercial  confidential 
information.  As  a  preliminary  matter, 
HACCP  plans  and  monitoring  records 
appear  to  fall  within  these  two 
categories  of  protected  records.  As  a 
consequence,  FDA  may  well  have  little 
discretion  in  this  area.  Moreover,  under 
DHHS'  FOLA  regulations,  processors 
may  be  entitled  to  challenge  in  court  a 
pending  disclosure  of  records  on  the 
grounds  that  the  records  to  be  disclosed 
are  commercial  confidential  or  trade 
secret. 

As  an  additional  matter,  there  are 
significant  legal  and  practical  questions 
as  to  whether  FDA  has  the  authority  to 
require  disclosure  of  industry  records 
that  are  not  in  FDA's  possession.  As 
discussed  elsewhere  in  this  document, 
FDA  does  not  contemplate  the 
submission  of  HACCP  plans  or  other 
records  to  FDA  under  these  proposed 
regulations.  The  preapproval  of  HACCP 
plans  by  FDA  (and  thus  the  submission 
of  HACCP  plans  to  FDA)  is  simply  not 
practical.  The  agency  has  tentatively 
concluded  that  HACCP  plans  and 
monitoring  records  will  be  reviewed  on 
site  by  agency  investigators  as  part  of 
FDA's  normal  inspection  regime. 

FDA  is  proposing  in  §  123.8(e)  to 
exempt  tags  as  defined  in  §  123.3(t)  ft-om 
the  recordkeeping  requirements  of 
§  123.8.  While  the  information  on  tags 
must  be  saved  in  accordance  with  the 
proposed  requirements  of  this  section 
and  §  123.28(d).  the  agency  has 
tentatively  concluded  that  it  would  be 
burdensome  for  processors  to  be 
required  to  retain  the  tags  themselves 
for  extended  periods  of  time.  NSSP  now 
provides  that  processors  are  to  retain 
tags  for  90  days. 

F.  Training 

Proposed  §  123.9  requires  that  each 
processor  and  importer  employ  at  least 
one  individual  who  has  successfully 
completed  a  training  course  on  the 
application  of  HACCP  to  fish  and 
fishery  products  processing.  The  agency 
has  tentatively  concluded  that  training 
is  critical  to  the  successful 
implementation  of  HACCP  systems  in 
the  seafood  industry.  Based  on 
experience  obtained  during  the  FDA/ 
NOAA  HACCP  pilot  programs  in  1991- 
92,  the  agency  believes  that  a  significant 
portion  of  the  seafood  industry  will  be 
unprepared  to  meet  the  requirements  of 
a  mandatory  HACCP  program  without 


some  training.  As  discussed  earlier,  the 
pilot  program  revealed  a  general  lack  of 
understanding  of  the  preventive  nature 
of  HACCP.  including 
misunderstandings  about  how  to 
establish  critical  limits,  control 
measures,  corrective  actions,  and 
recordkeeping  procedures  (Ref.  40). 

A  similar  concern  that  the  industry 
did  not  understand  the  application  of 
HACCP  principles  formed  the  basis  for 
the  training  requirements  in  the 
agency's  regulations  for  low  acid  canned 
foods.  Improvements  in  canning 
operations  can  be  attributed  in 
significant  measure  to  the  success  of  the 
training  programs  that  were  established 
to  implement  that  requirement  (Ref.  54). 
NAS  concluded  that  the  successful 
application  of  HACCP  principles  to  low 
acid  canned  foods  was  substantially  the 
result  of  the  training  requirement  in  the 
regulations  for  those  products  (Ref.  36. 
p.  309).  The  CGMP  regulations  for  foods 
in  part  110  also  call  for  training  in 
appropriate  food  protection  principles 
(§  110.10(c)). 

The  often  seasonal  nature,  remote 
location,  and  small  size  of  many  seafood 
processors  also  support  the  need  for 
formalized  training.  All  of  these 
conditions  result  in  difficulty  recruiting 
highly  qualified  management  and 
supervisory  staff.  Thus,  FDA  has 
tentatively  concluded  that  proposed 
§  123.9  is  necessary  to  ensure  that 
seafood  processors  and  importers 
employ  at  least  one  person  who  is 
familiar  with  HACCP. 

These  regulations  propose  to  require 
at  §  123.9  that  the  person  or  persons  at 
each  importing  and  processing 
establishment  who  has  received  training 
be  responsible  for  reviewing  records  of 
critical  control  point  monitoring, 
recognizing  critical  limit  deficiencies, 
and  assessing  the  need  for  corrective 
actions  relative  to  the  product  in 
question  and  the  HACCP  plan  itself. 
While  it  is  the  intent  of  the  agency  to 
provide  as  much  guidance  as  possible  to 
assist  processors  and  importers,  these 
activities  require  specialized  training  in 
the  principles  of  HACCP,  various 
aspects  of  food  science,  and  the  criteria 
of  existing  regulations  and  guidelines. 

The  agency  anticipates  that  2-  or  3- 
day  training  sessions,  modeled  after  the 
Better  Process  Control  Schools  currently 
in  place  for  low  acid  canned  food  and 
acidified  food  manufacturers,  will  be 
provided  by  various  public  and 
semiprivate  institutions.  The  uniformity 
of  this  training  can  be  assured  by  a 
review  of  their  contents  and  by  periodic 
onsite  monitoring  by  the  agency.  Thus. 
FDA  is  proposing  to  require  that  the 
program  of  instruction  be  approved  by 
the  agency. 
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While  2-  or  3-day  courses  may  well 
become  the  norm.  FDA  invites  comment 
on  whether  the  training  requirement 
could  be  satisfied  by  different 
gradations  of  training,  depending  on  the 
complexity  or  size  of  the  operation,  or 
on  the  degree  of  risk  posed  by  the 
product  being  produced,  without 
compromising  the  purposes  for  which 
training  is  proposed  to  be  required.  For 
example,  could  training  for  a  small 
business  with  few  hazards  be 
accomplished  in  a  shorter  time  and  at  a 
lower  cost  through  the  use  of  a  video? 
FDA  also  invites  comment  on  whether 
training  in  HACCP  received  before  these 
proposed  regulations  become  effective 
as  final  regulations  should  be 
"grandfathered"  as  fulfilling  the  training 
requirement. 

G.  Sanitation  Control  Procedures 

1.  General 

FDA  is  proposing  to  require  in 
§  123.10  that  processors  and  importers 
that  engage  in  processing  perform 
sanitation  inspections  at  specified 
frequencies  and  maintain  sanitation 
control  records  that  document  the 
results  and  frequency  of  those 
inspections.  If  these  regulations  are 
adopted,  the  sanitation  control  records 
will  be  subject  to  the  recordkeeping 
requirements  in  §  123.8,  including 
review  by  FDA  investigators. 

For  seafood,  sanitary  practices  affect 
most  directly  the  safety  of  those 
products  that  do  not  receive  any  further 
cooking  by  the  consumer.  These 
products  include  raw  molluscan 
shellfish;  finfish  destined  to  be 
consumed  as  sushi;  cooked,  ready-to-eat 
products;  and  certain  smoked  and  salted 
products.  Both  finfish  and  shellfish  are 
regarded  as  microbiologically  sensitive 
foods  based  on  the  potential  presence  of 
pathogens,  notably  L.  monocytogenes* 
(Ref.  55,  pp.  31  and  32). 

L.  monocytogenes  is  a  pathogenic 
bacterium  that  is  widespread  in  the 
environment.  Thus,  the  likelihood  of 
finding  it  on  the  exterior  surfaces  and 
viscera  of  fish  is  high.  Since  1983, 
several  large  outbreaks  of  human 
listeriosis  have  been  linked  to 
contaminated  foods.  Although  it  is  a 
relatively  rare  illness,  the  exceptionally 
high  mortality  rate  among  susceptible 
individuals  makes  this  illness  one  of  the 
leading  fatal  foodbome  diseases  in  the 
United  States. 

Numerous  seafood  products  have 
been  shown  to  support  growth  of  L. 
monocytogenes  (Refs.  56  and  57),  and 
seafoods  have  been  epidemiologically 
linked  to  two  outbreaks  and  one 
sporadic  case  of  listeriosis  (Ref.  58). 
Furthermore,  several  cooked  seafood 


products  have  been  recalled  ft-om  the 
market  in  North  America  because  of 
contamination  with  L.  monocytogenes 
(Ref.  27).  Seven  of  nine  smoked  "fish 
processing  facilities  recently  inspected 
by  FDA  in  New  York  State  had  L. 
monocytogenes  in  the  environment  or  in 
the  products  (Ref.  59). 

Good  sanitation  practices  are  critical 
to  the  prevention  of  listeriosis  and  other 
microbiologically  related  foodbome 
illnesses.  FDA's  CGMP  regulations  for 
food  in  part  110  set  out  general 
principles  of  sanitation  that  should  be 
followed  in  plants  that  manufacture, 
package,  label,  or  hold  human  food. 
They  address  such  matters  as  personal 
hygiene  and  cleanliness  among  workers 
who  handle  food,  the  suitability  of  the 
plant  design  to  sanitary  operations,  and 
the  cleaning  of  food-contact  surfaces. 
FDA  inspections  of  seafood  processors 
apply  the  principles  in  part  110. 

Nearly  half  of  the  consumer 
complaints  relating  to  seafood  that  FDA 
receives  in  a  typical  year  are  related  to 
plant  or  food  hygiene  (Ref.  60).  The 
reasons,  while  not  entirely  clear,  appear 
to  be  related  to  factors  such  as  the  age 
of  processing  facilities,  the  seasonal 
nature  of  operations  that  affect  training, 
and  the  turnover  of  personnel. 

A  representative  cross  section  of  those 
FDA  establishment  inspection  reports 
(EIR's)  for  domestic  seafood 
manufacturers  that  revealed  CGMP 
deficiencies  for  fiscal  years  1988-90 
demonstrates  this  point  (Ref.  61).  The 
cross  section  involves  795  EIR's 
covering  561  facilities.  (The  number  of 
EIR's  exceeds  the  number  of  facilities 
because  foUowoip  visits  were  made  to 
check  on  the  status  of  corrective 
actions.)  The  following  percentages  refer 
to  EIR's  with  deficiencies  where  at  least 
some  of  the  deficiencies  involved 
sanitation: 

(1)  Twenty-three  percent  documented 
receiving  area  facilities  that  were  not 
clean/orderly  or  in  good  repair-. 

(2)  Twenty-six  percent  documented 
facilities  lacking  effective  insect  and 
rodent  control  measures  in  the  receiving 
area. 

(3)  Sixteen  percent  documented 
failure  to  handle  ice  in  a  sanitary 
manner  and  to  protect  it  properly. 

(4)  Thirty-five  percent  documented 
lack  of  adequate  cleaning  or  sanitizing 
of  processing  equipment. 

(5)  Twenty-one  percent  documented 
processing  equipment  that  was  not 
constructed  so  that  it  could  be  easily 
cleaned  and  sanitized. 

(6)  Eighteen  percent  documented 
processing  equipment  that  was  not 
made  of  suitable  materials. 


(7)  Fifteen  percent  documented  hand 
sanitizers  that  were  not  kept  at  proper 
sanitizing  levels. 

(8)  Eighteen  percent  documented 
failure  to  have  hand  sanitizers  available 
in  the  processing  area. 

(9)  Thirty  percent  documented 
processing  areas  that  were  not 
maintained  in  a  clean  and  sanitary 
manner. 

(10)  Forty-two  percent  documented 
processing  areas  with  exterior  openings 
that  were  not  sealed/covered  properly  to 
prevent  the  entrance  of  pests  or  insects. 

(11)  Sixteen  percent  documented 
waste  material  not  being  collected/ 
covered  in  suitable  containers  or  not 
being  disposed  of  properly. 

(12)  Twenty-three  percent 
documented  handling  of  finished 
product  in  a  manner  that  did  not 
preclude  contamination. 

(13)  Twenty-two  percent  documented 
employees  not  taking  necessary 
precautions  to  avoid  food 
contamination. 

'    During  fiscal  years  1991-92.  FDA 
conducted  abbreviated  inspections  of 
nearly  all  domestic  manufacturers  in  its 
seafood  establishment  inventor>'.  These 
inspections  provide  data  on  sanitation 
practices  and  conditions  that  are 
generally  consistent  with  the  above 
findings  (Ref.  62).  Examples  of  these 
data  are: 

(1)  Sixteen  percent  of  firms  had 
problems  with  the  general  sanitation 
condition  of  their  processing  areas. 
(This  percentage  is  lower  than  for  item 
9  above  because  the  universe  is  all 
firms,  not  just  firms  with  deficiencies.) 

(2)  Nineteen  percent  of  firms  did  not 
clean  and  sanitize  their  processing  areas 
or  equipment  throv;ghout  the  day's 
production.  (This  matches  most  closely 
with  item  4  above  but  is  lower, 
presumably  for  the  reason  stated  in  the 
previously  numbered  paragraph.) 

(3)  Twenty-eight  percent  of  firms  had 
employees  that  were  not  following 
proper  sanitation  practices  in  processing 
activities.  (This  figure  does  not  precisely 
match  any  of  the  items  listed  above 
because  the  EIR's  break  employee 
practices  down  into  specific  categories, 
such  as  the  wearing  of  hair  nets.  Some 
categories  involve  relatively  minor 
matters,  others  are  more  si,^nificant. 
Findings  with  respect  to  these  emplovf  e 
practices  were  not  listed  .ibove  for  the 
sake  of  brevity.) 

(4)  Twenty  percent  had  emplcyeos 
that  were  not  follov.ing  proper 
sanitation  practices  for  packaging  and 
finished  product  storage.  (The 
parenthetical  observations  in  the 
previously  numbered  paragraph  apply 
here  as  well.) 
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(5)  Thirty-six  percent  of  firms  either 
lacked  band  sanitizers  in  their 
processing  areas  or  had  sanitizers  that 
were  not  kept  at  proper  sanitizing 
levels.  (This  finding  is  equivalent  to  a 
combination  of  items  7  and  8  above. 
Surprisingly,  this  finding  is  roughly  the 
same  as  7  and  8  added  together,  even 
though  it  includes  all  processors  rather 
than  processors  with  deficiencies.) 

Sanitation  problems  found  by  NMFS 
during  the  operation  of  its  fee-for- 
service  inspection  program  for  seafood 
manufacturers,  as  described  earlier,  are 
generally  consistent  with  FDA's 
findings.  Entrants  into  the  NMFS 
program  undergo  initial  sanitation 
surveys  by  NMFS  and  are  checked  for 
sanitation  practices  thereafter.  NMFS' 
data  show  significant  sanitation 
deficiencies  during  the  initial  surveys 
(Ref.  35,  p.  40).  Some  of  the  most 
common  for  1989  include: 

(1)  Sixty-four  percent  of  plants  had 
discrepancies  relating  to  proper 
cleaning  and  sanitizing  of  product 
contact  surfaces  or  equipment, 
containers,  or  utensils  after  use. 

(2)  Fifty-one  percent  of  plants  had 
discrepancies  relating  to  design, 
materials,  or  construction  that 
prevented  their  being  maintained  in  a 
sanitary  manner. 

(3)  Forty-five  percent  of  plants  had 
discrepancies  relating  to  design  of 
equipment,  containers,  and  utensils  so 
that  they  did  not  provide  protection 
from  contaminants  and  could  not  be 
readily  cleaned  and  effectively 
sanitized. 

(4)  Forty-three  percent  of  plants  had 
discrepancies  relating  to  improper 
storage  of  equipment,  litter,  waste, 
uncut  weeds,  and  grass. 

(5)  Forty  percent  had  discrepancies 
relating  to  storage  facilities  that  were 
not  clean,  sanitary,  or  in  good  repair. 

For  established  participants  in  the 
NMFS  program  (as  opposed  to  entrants), 
the  percentages  with  discrepancies  in 
the  above  areas  for  1989  were:  49 
percent;  47  percent;  25  percent;  49 
percent;  and  33  percent  (Ref.  35,  p.  42). 

FDA  has  tentatively  concluded  on  the 
basis  of  all  of  these  findings  that 
HACCP-type  controls  for  sanitation  as 
proposed  below  are  needed.  The 
sanitation  measures  required  under 
proposed  §  123.10  are  fundamental  to 
good  sanitation  practices  and  can  have 
a  bearing  on  human  safety.  The  agency 
recognizes,  however,  that  depending  on 
the  conditions  in  a  facility,  additional 
measures  may  be  necessary  (see,  e.g., 
part  110).  FDA  will  expect  processors  to 
include  those  measures  in  their 
sanitation  practices  but  tentatively 
concludes  that  it  is  not  necessary  to 


include  them  in  the  fundamental  core  of 
required  steps. 

FDA  acknowledges  the  conclusion  of 
the  MSSP  project  that,  for  seafood  at 
least,  it  is  possible  to  include  sanitation 
within  an  HACCP  system  without 
unduly  overburdening  that  system  with 
large  numbers  of  critical  control  points. 
The  FDA/NOAA  HACCP-based  seafood 
pilot  program  included  critical  control 
points  for  sanitation.  For  these 
regulations,  however,  FDA  has 
tentatively  decided  to  propose  specific 
HACCP-type  requirements  for 
sanitation,  rather  than  require  that 
processors  identify  critical  control 
points  for  sanitation  in  their  HACCP 
plans.  The  pro(>osed  requirements  in 
§  123.10  potentially  relate  to  an  entire 
facility,  not  just  to  a  limited  number  of 
critical  control  points.  FDA  tentatively 
concludes  that  this  step  is  necessary  to 
fully  implement  section  402(a)(4)  of  the 
act  and  yet  at  the  same  time  not 
overload  the  HACCP  system.  FDA 
invites  comments  on  this  approach. 

In  particular,  FDA  invites  comment 
on  whether  sanitation  requirements 
should  be  enumerated  as  in  proposed 
§  123.10.  The  logical  alternative  would 
be  to  leave  sanitation  as  one  of  the 
procedures  that  is  to  be  identified  and 
addressed  in  HACCP  plans  for  the 
control  of  microbiological  and  physical 
hazards  (see  proposed  §  123.6(b)(l)(ii), 
(b)(l)(ix),  and  (b)(4)).  but  not  to  have 
specific  provisions  in  the  regulations  as 
to  how  sanitation  is  to  be  achieved. 
Good  sanitation  blocks  avenues  for  the 
introduction  of  pathogens,  harmful 
chemicals,  and  physical  objects  and  is 
an  essential  preventive  control  for 
safety.  Even  if  a  product  is  to  be  cooked 
by  the  consumer,  the  load  of 
microbiological  [Mthogens  on  that 
product  when  received  by  the  consumer 
is  still  relevant  to  safety.  FDA's 
prescriptive  approach  to  sanitation  in 
proposed  §  123.10  is  intended  to  assist 
processors  to  provide  the  greatest 
protection  for  consumers.  Nonetheless, 
FDA  invites  comment  on  whether  an 
alternative  approach  as  described  above 
would  ensure  this  protection  at  less 
cost. 

FDA  is  proposing  in  §  123.10(a)  to 
require  that  processors  conduct 
sanitation  inspections  to  ensure  that  the 
sanitation  conditions  in  §  123.10(a)(1) 
through  (a){17)  are  met.  FDA  recognizes 
that  the  nature  of  the  operations 
conducted  by  a  processor  affects  the 
hazards  that  may  be  presented  by  the 
product.  Processing  other  than  storing 
usually  involves  manipulation  of 
exposed,  i.e.,  unpackaged,  fish  and 
fishery  products.  Both  the  manipulation 
and  the  exposure  subject  the  product  to 
all  the  hazards  that  can  occur  from 


unsanitary  practices.  Storage,  on  the 
other  hand,  can  subject  the  product  lo 
some,  but  nowhere  near  all,  of  the 
hazards  associated  with  insanitation. 
Consequently,  FDA  is  proposing  to 
require  that  processors  of  fish  and 
fishery  products  inspect  for  those 
conditions  in  §  123.10(a)(1)  through 
(a)(17)  that  are  appropriate  to  their 
circumstances.  FDA  expects  that,  at  a 
minimum,  in,  for  example,  storage 
facilities,  such  inspections  will  include 
ensuring  against  the  presence  of  vermin, 
because  this  is  a  frequent  problem  in 
warehouses  that  can  affect  products 
even  when  they  are  being  stored  in  a 
packaged  state. 

In  §  123.10(a)(1),  the  agency  is 
proposing  to  require  that  processors 
ensure  that  water  that  contacts  the 
product  or  food-contact  surfaces,  or  that 
is  used  in  the  manufacture  of  ice,  is 
derived  from  a  safe  and  sanitary  source 
or  is  treated  to  render  it  of  safe  and 
sanitary  quality.  Water  is  used  in 
virtually  all  fish  and  fishery  product 
processing  facilities  for  washing  raw 
materials,  product  contact  surfaces,  and 
employees'  hands.  It  is  used  to  transport 
fish  through  the  plant  in  water  flumes. 
In  addition,  water  is  often  an  ingredient, 
as  in  soups  and  glazes.  Contaminated 
water  can  serve  as  a  vehicle  for 
contamination  of  the  product,  both 
directly  and  indirectly  (Refs.  63,  64;  65, 
p.  49;  66,  67,  and  68,  pp.  1  and  2).  It 
can  also  serve  as  a  vehicle  for 
contamination  as  the  ice  in  which  the 
product  is  stored. 

The  safety  and  sanitary  quality  of 
water  from  United  States  and  some 
foreign  public  water  systems  is 
generally  ensured  through  public  water 
treatment,  chlorination,  or  monitoring 
and  control  by  local  health  authorities. 
Where  this  assurance  exists,  FDA  does 
not^ticipate  that  processors  will  need 
to  implement  any  additional  controls. 

Private  sources  of  water,  particularly 
surface  waters  or  water  from  shallow 
wells,  may  be  subject  to  microbiological, 
chemical,  or  radiological  contamination 
attributable  to  the  source  itself  or  to 
surface  contamination  at  the  well  head 
or  intake.  Private  sources  are  also 
frequently  untreated  or  minimally 
treated  (Refs.  69,  p.  15;  and  70).  Where 
the  processor  uses  a  private  source  of 
water,  it  will  need  to  take  steps  to 
ensure  that  the  water  is  of  a  safe  and 
sanitary  quality.  These  steps  may 
include  retaining  a  copy  of  the  initial 
local  health  authority  well  design 
approval  and  copies  of  the  local  health 
authority  fecal  coliform  test  results: 
obtaining  and  maintaining  copies  of 
private  coliform  test  results;  performing 
and  recording  periodic  inspections  of 
the  sanitary  condition  of  the  well  head 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Proposed  Rules 


4163 


or  source  intake;  and  performing  and 
monitoring  appropriate  water  treatment 
procedures,  including  filtration, 
sedimentation,  and  chlorination. 

The  type  and  frequency  of  controls 
exercised  by  the  processor  should  be 
based  upon  the  type  of  source  water  and 
its  historic  safety  and  sanitary  quality. 
Consequently,  the  agency  is  proposing 
to  require,  in  §  123.10(c)(3),  that  such 
controls  be  performed  and  documented 
at  such  frequency  as  necessary  to  ensure 
control.  In  §  123.10(a)(2).  as  a  means  of 
ensuring  that  potable  water  does  not 
become  contaminated,  the  agency  is 
proposing  to  require  that  the  processor 
ensure  that  there  are  no  cross 
connections  between  the  potable  water 
system  and  any  nonpotable  systems. 
Nonpotable  systems  include  waste 
water  and  sewage.  Cross  connections, 
which  include  situations  that  allow  for 
back  siphonage  into  a  potable  system 
from  a  nonpotable  system  under 
negative  pressure  conditions,  can  result 
in  the  chemical  or  microbiological 
contamination  of  the  potable  water 
system  (Refs.  64;  65.  pp.  50  and  51;  68. 
71.  and  72).  For  example,  if  a  hose  from 
a  potable  water  system  is  left  in  a 
thawing  tank  with  water  and  frozen  fish, 
and  if  negative  pressure  occurs  that 
draws  water  from  the  tank  back  through 
the  hose  to  the  potable  water  system, 
both  the  potable  water  line  and  the 
water  source  itself,  i.e.,  the  municipal  or 
private  water  system,  can  become 
contaminated. 

Cross  connections  can  best  be 
controlled  by  performing  periodic 
inspections  of  the  potable  and 
nonpotable  systems.  These  inspections 
should  be  performed  at  least  every  time 
that  there  is  a  change  in  the  plumbing 
of  the  systems  and  with  sufficient 
additional  frequency  to  ensure  that 
unintentional  cross  connections  do  not 
develop.  Consequently,  in 
§  123.10(c)(3).  the  agency  is  proposing 
to  require  that  such  inspections  be 
performed  and  documented  at  such 
frequency  as  necessary  to  ensure 
control. 

FDA  is  proposing  in  §  123.10(a)(3)  to 
require  that  the  processor  ensure  that  all 
food-contact  surfaces  are  designed, 
constructed,  and  maintained  in  a 
manner  that  minimizes  the  potential  for 
chemical  and  microbiological 
contamination  of  the  product.  Utensils 
and  equipment  can  be  vehicles  for 
microbial  contamination  of  both  the  raw 
and  finished  products.  Utensils, 
equipment,  and  other  food-contact 
surfaces  that  are  made  of  corrosive 
material  or  wood,  or  that  contain  breaks, 
pits.  cuts,  or  grooves,  may  harbor 
pathogenic  microorganisms  that  can 
migrate  to  the  product  and  contaminate 


it.  These  kinds  of  surfaces  are  difficult 
to  clean,  with  the  pores  and  crevices 
shielding  the  microorganisms  from  the 
action  of  cleaning  and  sanitizing  agents 
(Refs.  65,  pp.  20,  36-48;  72,  pp.  166  and 
167;  and  73). 

Additionally,  where  food-contact 
surfaces  are  constructed  of  toxic 
materials  (e.g.,  lead  shucking  blocks), 
the  product  may  be  directly 
contaminated  with  the  toxic  material 
(Ref.  74).  Therefore,  FDA  tentatively 
concludes  that  it  is  necessary  to  require 
that  processors  take  affirmative  steps  to 
minimize  the  possibility  that  any  risks 
will  be  created  by  the  utensils  and 
equipment  they  use. 

Proper  construction  of  the  equipment 
should  be  ensured  at  the  time  it  is 
received,  and  whenever  it  is  modified  or 
repaired.  The  frequency  of  subsequent 
inspections  necessary  to  ensure  that  the 
sanitary  condition  of  the  equipment  has 
not  declined  with  time  will  depend  on 
the  frequency  of  its  use,  the  materials 
and  construction  methods,  and  the 
nature  of  its  use.  In  §  123.10(c)(3)  the 
agency  is  proposing  to  require  that  such 
controls  be  performed  and  documented 
with  such  frequency  as  is  necessary  to 
ensure  control. 

In  §  123.10(a)(4),  the  agency  is 
proposing  to  require  that  the  pfocessor 
ensure  that  food-contact  surfaces  are 
regularly  cleaned  and  sanitized  with 
cleaning  and  sanitizing  preparations 
that  are  suitable  for  this  purpose. 
Surfaces  that  are  not  adequately  cleaned 
and. sanitized  can  be  a  source  of  filth  to 
subsequent  products  produced  on  the 
equipment,  an  attractant  for  vermin,  and 
a  reservoir  for  pathogenic 
microorganisms.  Infrequent  cleaning  of 
equipment  can  result  in  the  formation  of 
biofilms,  microscopic  films  in  which 
microorganisms  can  be  entrapped, 
shielded  from  the  action  of  sanitizers, 
and  physically  bound  to  the  food- 
contact  surface  of  the  equipment. 

An  effective  cleaning  compound  is 
one  that  will  lower  the  surface  tension 
of  water  so  that  spills  can  be  lifted  and 
flushed  away.  Ordinary'  soap  is 
generally  ineffective  for  equipment 
washing  because  of  its  limited  ability  to 
solubilize  fats,  oils,  and  proteins.  Mildly 
alkaline  detergents  are  generally 
suitable  for  cleaning  seafood  processing 
plants,  but  high  alkaline  detergents  are 
often  necessary  for  heavy  buildups  of 
fats  and  proteins.  Mineral  deposits  will 
frequently  require  the  use  of  acid 
cleaners. 

An  effective  sanitizing  agent  is  one 
that  has  a  good  bacteriocidal  effect  on 
the  types  of  pathogens  normally  present 
in  the  plant  environment  and  is  safe, 
stable,  and  convenient  for  use. 
Examples  include  hypochlorites, 


iodophors,  and  quaternary  ammonium 
compounds  (Refs.  73,  74,  75.  76.  and 
77). 

To  eliminate  the  product  residue  that 
accumulates  on  product  contact  surfaces 
during  production.  FDA  is  proposing  in 
§  123.10(a)(4)(i)  to  require  that  utensils 
and  surfaces  of  equipment  that  contact 
food  during  processing  be  thoroughly 
washed  at  the  end  of  the  day's 
operations.  FDA  is  also  proposing  in 
§  123.10(a)(4)(iii)  that  sanitizing  be 
performed  on  the  same  utensils  and 
equipment  immediately  before  the 
beginning  of  production,  so  that  any 
recontamination  that  occurs  between 
cleaning  and  production  can  be 
eliminated. 

FDA  is  proposing  to  require  in 
§  123.10(a)(4)(ii)  that,  in  those 
operations  in  which  microbiological 
contamination  can  adversely  affect  the 
safety  of  the  product  (e.g.,  the 
processing  of  cooked,  ready-to-eat 
products),  the  equipment  also  be 
washed  and  sanitized  at  least  every  4 
hours  during  processing.  Washing  and 
sanitizing  with  this  frequency  is 
necessary  to  inactivate  mesophilic 
pathogens,  such  as  Salmonella  spp., 
before  they  leave  the  lag  phase  of 
growth  and  enter  the  rapid  log  phase 
(Ref.  23).  Temperatures  in  fish  and 
fishery'  product  processing  plants  are 
generally  not  low  enough  to  control  the 
growth  of  such  microorganisms  and  are 
certainly  not  low  enough  to  control  the 
growth  of  such  psychrotropic  pathogens 
as  L.  monocytogenes  (Refs.  23,  78,  79, 
and  80).  Therefore,  FDA  tentatively 
finds  that  washing  and  sanitizing 
equipment  every  4  hours  is  necessary. 

FDA  is  proposing  to  require  both 
cleaning  and  sanitizing  because  neither 
step  is  fully  effective  without  the  other. 
When  sanitizing  occurs  without  benefit 
of  cleaning,  pathogenic  microorganisms 
can  be  protected  from  the  action  of  the 
sanitizerby  food  residue.  Conversely, 
while  cleaning  can  effectively  remove 
product  residue  and  a  portion  of  the 
microorganisms,  sanitizing  is  generally 
needed  to  remove  the  remaining 
microorganisms  (Refs.  81  and  82). 

FDA  is  proposing  to  require  in 
§  123.10(c)(2)  that  the  processor  inspect 
the  condition  of  the  utensils  and 
surfaces  of  equipment  that  contact  food 
immediately  after  each  cleaning  and 
sanitizing.  The  purpose  of  the 
inspection  is  to  ensure  the  adequacy  of 
the  cleaning  and  sanitizing  operations, 
and  to  ensure  that  the  equipment  is  in 
a  condition  that  is  suitable  for  further 
operations. 

The  agency  is  also  proposing  in 
§  123.10(c)(2)  that  the  processor 
document  the  time  of  each  cleaning  and 
sanitizing,  the  concentration  of  the 
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sanitizer,  and  the  condition  of  the 
equipment.  Documentation  of  the  time 
of  each  cleaning  and  sanitizing  will 
facilitate  an  assessment  of  compliance 
with  the  frequency  requirement  of 
§  123.10(a)(4).  Documentation  of  the 
concentration  of  the  sanitizer  will 
facilitate  an  assessment  of  the  adequacy 
of  the  sanitizing  operation.  Sanitizers 
must  be  of  sufHcient  strength  to  be 
effective,  while  excessive  sanitizer 
concentrations  can  contaminate  the 
product  with  indirect  food  additives  (21 
CFR  part  178)  (Ref.  82).  Documentation 
of  the  condition  of  the  equipment  is 
necessary  to  ensure  that  it  is  examined 
after  cleaning  and  sanitizing  to  make 
sure  that  these  processes  were  done 
properly. 

Tne  agency  is  proposing  in 
§  123.10(a)(5)  to  require  that  the 
processor  ensure  that  gloves  and  outer 
garments  that  contact  the  food  or  food- 
contact  surfaces  are  made  of  an 
impermeable  material  and  are 
maintained  in  a  clean  and  sanitary 
condition.  Gloves  or  aprons  that  are 
made  of  cloth  or  other  [>orous  materials 
are  difficult  to  clean  and  may  serve  as 
a  reservoir  for  pathogenic 
microorganisms  that  can  migrate  to  the 
food  during  processing,  in  much  the 
same  manner  as  previously  described 
for  processing  equipment  (Refs.  65  and 
83).  Gloves  and  aprons  that  are  not 
maintained  in  a  clean  and  sanitary 
condition  can  also  housepathogens  that 
can  migrate  to  the  food.  Therefore,  FDA 
tentatively  finds  that  it  is  appropriate  to 
require  the  measures  set  out  in 
§  123.10(a)(5). 

At  §  123.10(c),  the  agency  is 
proposing  to  require  that,  like  most  of 
the  other  sanitation  measures  that  FDA 
is  proposing,  the  sanitary  condition  and 
impermeability  of  gloves  and  outer 
garments  that  may  contact  the  food  or 
food-contact  surfaces  be  checked  at  least 
daily  while  processing  operations  are 
occurring.  Such  checking  will  ensure 
that  employees  arriving  for  work  are 
equipped  with  gloves  and  outer 
garments  that  will  not  serve  as  a  source 
of  contamination  to  the  product.  It  will 
also  ensure  that  employees  are  never 
using  personally  owmed  gloves  and 
garments  that  are  made  of  materials  that 
are  unsuitable  for  the  processing 
environment.  Proposed  §  123.10(c)  also 
requires  that  such  checking  be 
documented  on  a  daily  basis  to  provide 
a  record  that  such  checking  has 
occurred. 

Under  proposed  §  123.10(a)(6),  the 
processor  must  ensure  that  employees' 
hands,  gloves,  outer  garments,  utensils, 
and  food-contact  surfaces  that  come  into 
contact  with  insanitary  objects  are 
thoroughly  cleaned  and  sanitized  before 


contacting  fish  or  fishery  products. 
Under  proposed  §  123.10(a)(7),  the 
processor  must  also  ensure  that 
employees'  hands,  gloves,  outer 
garments,  utensils,  and  food-contact 
surfaces  that  contact  raw  products  are 
thoroughly  cleaned  and  sanitized  before 
they  contact  cooked  product. 

Employees  and  food-contact  surfaces 
can  serve  as  vectors  in  the  transmission 
of  filth  and  pathogenic  microorganisms 
to  the  food.  Filth  and  pathogenic 
microorganisms  can  be  brought  into  the 
processing  environment  on  the 
employees'  hands  from  outside  areas, 
restrooms,  contaminated  raw  materials, 
waste  or  waste  receptacles,  floors,  and 
other  insanitary  objects  (Refs.  63,  64,  73, 
74.  84,  and  85). 

Bacteria  naturally  present  on  fresh 
fish  skin  and  gills  and  in  the 
gastrointestinal  tract  reflect  the 
microbial  content  of  the  water  from 
which  the  fish  were  harvested.  Typical 
microorganisms  found  on  and  in  fresh 
fish  include  C.  botulinum,  enteric 
bacteria.  Vibrio  parahaemolyticus. 
salmonella,  shigella,  hepatitis  A,  and 
other  microorganisms  that  pollute 
harvest  waters  (Ref.  7).  These 
microorganisms  contaminate  the 
environment  in  processing  plants  and 
cannot,  using  reasonable  methods,  be 
completely  eliminated. 

Proper  precautions,  such  as  proper 
hand  and  equipment  cleaning  and 
sanitizing,  must  be  taken  to  minimize 
opportunities  for  contamination  of  the 
finished  product  (Refs.  63,  64,  73,  74. 
and  84).  Therefore,  FDA  is  proposing  in 
§  123.10  (a)(6)  and  (a)(7)  that  such 
precautions  be  taken  with  respect  to 
hands,  gloves,  garments,  utensils,  and 
food-contact  surfaces. 

The  agency  recognizes  that  not  all 
processing  activities  will  require  hand 
washing  and  sanitizing.  Activities  that 
would  not  require  such  steps  include 
the  handling  of  raw  fish  and  fishery 
products  prior  to  the  initial  washing 
step  (i.e.,  directly  from  the  fisherman) 
and  the  handling  of  finished  products  in 
shipping  cases.  These  activities  are 
exceptions,  however,  to  the  general  rule 
that  employees  must  thoroughly  wash 
and  sanitize  their  hands  after  each 
contact  with  an  insanitary  surface. 
Addi'ionally,  when  insanitary  objects 
come  into  contact  with  product  contact 
surfaces,  they  must  be  thoroughly 
cleaned  and  sanitized. 

In  the  processing  of  cooked  products, 
the  raw  material  may  also  serve  as  a 
reservoir  of  pathogenic  microorganisms. 
For  this  reason,  employees  or 
equipment  that  handle  or  touch  the  raw 
material  must  be  cleaned  and  sanitized 
before  being  used  with  cooked  product 
or  ice,  or  they  could  convey  the 


microorganisms  to  these  foods  (Refs.  63, 
64,  73,  74,  84,  87.  and  88). 

In  §  123.10(c)(1),  the  agency  is 
proposing  to  require  that  the  sanitary 
practices  of  the  employees,  especially  as 
they  relate  to  hand  washing,  sanitizing 
practices,  and  the  potential  for  cross 
contamination,  be  checked  and  recorded 
at  least  every  4  hours  during  processing. 
This  monitoring  will  ensure  that 
employees  arriving  for  work  and 
returning  from  the  midshift  break  have 
properly  washed  and  sanitized  their 
hands.  The  concentration  of  hand 
sanitizing  solutions  tends  to  be  reduced 
over  the  course  of  a  production  day 
because  of  the  reaction  of  the  sanitizer 
with  organic  matter  and  dissipation  as 
a  gas  (Ref.  82).  It  will  also  cause  a 
regular  assessment  of  the  adequacy  of 
the  normal  operating  procedures. 
Finally,  recording  will  provide 
assurance  that  appropriate  procedures 
are  being  followed. 

In  §  123.10(a)(8)(i).  FDA  is  proposing 
to  require  that  hand  washing  facilities 
be  located  in  all  processing  areas  in 
which  washing  and  sanitizing  is 
required  by  CGMP's  so  that  these 
facilities  are  readily  accessible  to 
employees  who  work  in  processing 
areas.  The  agency  has  tentatively 
concluded  that  proper  sanitization  is 
such  an  important  part  of  preventing  the 
spread  of  disease  as  to  warrant  a 
requirement  that  hand  washing 
equipment  be  conveniently  located  to 
facilitate  their  use.  Where  these 
facilities  are  not  conveniently  located, 
they  may  not  be  frequented  by  the 
eniployees. 

n)A  is  proposing  to  require  in 
§  123.10(a)(8)(ii)  that  these  facilities  be 
equipped  with  hand  cleaning  and 
effective  sanitizing  preparations  and 
single-service  towels  or  suitable  hand 
drying  devices.  Ordinary  soap  is 
acceptable  for  hand  washing.  Hand 
sanitizers  need  to  be  fast  acting  because 
of  the  short  contact  time  involved.  In 
contrast  to  the  sanitizing  of  equipment, 
which  can  involve  leaving  a  sanitizing 
spray  on  the  equipment  for  extended 
periods  of  time,  hand  sanitizing  usually 
involves  a  quick  dip  in  and  out  of  the 
sanitizer.  Of  the  sanitizers  described 
previously  (see  discussion  of  proposed 
§  123.10(a)(4)).  quaternary  ammonium  is 
not  fast  acting  and  is  not  suitable  as  a 
hand  sanitizer.  The  others  are 
appropriate  as  hand  sanitizers. 

■The  agency  is  proposing  to  require 
single-service  towels  or  suitable  hand 
drying  devices  to  ensure  that 
microbiological  contamination  does  not 
occur  though  the  repeated  use  of  the 
same  towel  by  several  individuals.  A 
hot-air  blower  is  an  example  of  a 
suitable  hand  drying  device  because 
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contamination  from  individual  to 
individual  is  eliminated. 

In  §  123.10(c)(3),  the  agency  is 
proposing  to  require  that  inspection  and 
documentation  of  the  location  of  hand 
washing  facilities  be  performed  at 
sufficient  frequency  to  ensure  that  there 
is  compliance  with  §  123.10(a)(8)(i). 
Generally,  this  procedure  will  be 
necessary  only  after  construction  or  any 
significant  building  or  process 
modification. 
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FDA  is  proposing  to  require  in 
§  123.10(c)  that  the  processor  inspect, 
and  document  that  it  has  inspected,  the 
hand  washing  and  hand  sanitizing 
facilities  to  ensure  that  they  are  properly 
equipped  no  less  than  once  per  day. 
This  procedure  will  ensure  that  cleaning 
and  sanitizing  preparations,  as  well  as 
towels  or  hand  drying  devices,  are 
present  whenever  needed  by  employees. 

FDA  is  proposing  to  require  at 
§  123.10  (a)(9)  and  (a)(10)  that  the 
processor  protect  the  food,  food-contact 
surfaces,  and  food  packaging  materials 
against  adulteration  by  chemical  and 
physical  contaminants.  Such  protection 
is  necessary  to  ensure  that  the  food 
produced  by  the  processor  is  safe.  The 
\se  of  toxic  compounds  (e.g.,  pesticides, 
c  leaning  and  sanitizing  agents,  and 
l.ibricants)  is  frequently  necessary  in  the 
p  rocessing  environment.  For  example, 
Kibricants  and  fuel  are  necessary  to 
operate  equipment.  Improper  use  of 
tliese  compounds  is  a  frequent  cause  of 
product  aduheration  throughout  the 
food  industry  (Ref.  74).  Thus,  it  is 
necessary  to  ensure  that  food,  food- 
contact  surfaces,  and  food  packaging 
materials  are  not  contaminated  by  these 
toxic  compounds.  Food  and  food 
packaging  material  should  be  protected 
or  removed  from  areas  where  pesticides 
are  used,  and  caustic  cleaning 
compounds  should  be  thoroughly 
removed  from  food-contact  surfaces 
before  processing  begins.  Finally,  as  an 
additional  protection,  FDA  is  proposing 
to  require  in  §  123.10(a)(10)  that.toxic 
compounds  be  labeled,  held,  and  used 
ill  a  marmer  that  minimizes  the  risk  of 
contamination  of  the  product. 

FDA  is  proposing  to  require  in 
§  123.10(c)  that  the  processing  plant  be 
inspected  daily  to  ensure  that  the  food 
is  protected  from  toxic  compoimds,  and 
that  this  inspection  be  documented. 
This  check  should  normally  be 
performed  before  the  start  of  operations, 
at  a  time  when  the  equipment  can  be 
effectively  inspected,  and  in  time  to 
prevent  adulteration  of  the  product. 
Because  processing  conditions  vary  on  a 
day-to-day  basis,  FDA  has  tentatively 
concluded  that  daily  inspection  is 
necessary. 


FDA  is  proposing  to  require  at 
§  123.10(a)(ll)  that  the  processor  ensure 
that  products  are  not  exposed  to 
contaminants  that  may  drip,  drain,  or  be 
drawn  into  the  food.  An  example  of 
such  a  contaminant  is  condensate, 
which  may  form  on  the  ceilings  and 
equipment  in  a  processing  plant.  If  the 
condensate  forms  on  an  insanitary 
surface  and  then  falls  on  the  product,  it 
may  carry  with  it  filth  and 
microbiological  contaminants  from  that 
surface  to  the  food  (Ref.  65,  pp.  24  and 
25). 

In  §  123.10(c).  the  agency  is  proposing 
to  require  that  the  processing  plant  be 
inspected  daily  to  ensure  that  the 
potential  for  such  contamination  is 
minimized,  and  that  this  inspection  be 
documented.  This  check  should 
normally  be  performed  during  the  actual 
operations,  at  a  time  when  condensate 
or  other  such  contaminating  conditions 
are  likely  to  be  present.  As  explained 
above,  the  agency  has  tentatively 
concluded  that  daily  variations  in 
processing  and  climatic  conditions 
necessitate  daily  inspection. 

In  §  123.10(a)(12),  the  agency  is 
proposing  to  require  that  the  processor 
ensure  that  compressed  gases  that 
contact  food  or  food-contact  surfaces  of 
equipment  are  filtered  or  treated  in  such 
a  way  that  the  food  is  not  contaminated 
with  unapproved  indirect  food  additives 
or  other  chemical,  physical,  or 
microbiological  contaminants. 
Compressed  gases  can  be  contaminated 
with  oil  from  the  compressor,  filth  and 
microbiological  contaminants  from  the 
air  intake,  and  rust  or  other  physical 
contaminants  from  the  compression, 
storage,  and  distribution  equipment. 
Filtration  at  the  air  intake  and  after 
compression,  storage,  and  distribution  is 
an  effective  means  of  reducing  the  risk 
of  such  contaminants  entering  the  food 
(Ref.  89). 

FDA  is  proposing  to  require  in 
§  123.10(c)(3)  that  the  filtration  and 
other  equipment  used  to  protect  the 
food  from  such  contaminants  be 
inspected,  and  the  inspection 
documented,  with  such  fi^uency  as  is 
necessary  to  ensure  control.  Normally, 
this  frequency  will  be  directed  by  the 
manufacturer  of  the  filtration 
equipment.  FDA  is  not  proposing  to 
require  daily  inspection  because  the 
filter  and  related  equipment  do  not 
normally  need  cleaning  or  replacement 
on  a  daily  basis. 

FDA  is  proposing  to  require  in 
§  123.10(a)(13)  that  the  processor  take 
action  to  ensure  that  unprotected 
cooked,  ready-to-eat  fishery  products, 
smoked  fishery  products,  raw  molluscan 
shellfish,  and  raw  fish  and  fishery 
products  are  physically  separated  from 


each  other  during  refrigerated  storage. 
Cooked,  ready-to-eat  products  are 
products  that  will  not  normally  receive 
a  cooking  by  the  consumer  adequate 
enough  to  kill  pathogens.  Therefore,  any 
microbiological  recontamination  of  the 
product  after  cooking  can  subject  the 
consumer  to  health  risks.  Raw 
molluscan  shellfish  may  contain 
pathogens  that  can  cause  severe  illness 
to  certain  at-risk  individuals,  e.g.,  those 
who  are  immimocompromised.  These 
individuals  might  know  to  avoid  eating 
raw  molluscan  shellfish  but  would  not 
expect  the  same  health  risk  from 
cooked,  ready-to-eat  products. 
Similarly,  raw  fish  and  fishery  products 
may  contain  filth  and  pathogenic 
microorganisms  not  normally  associated 
with  raw  molluscan  shellfish  or  cooked, 
ready-to-eat  products  (Refs.  63  and  84). 

In  §  123.10(c),  the  agency  is  proposing 
to  require  that  refrigerated  storage  areas 
be  inspected  at  least  daily  to  ensure  that 
the  three  types  of  products  are 
physically  separated  from  each  other. 
This  check  should  normally  be 
performed  during  actual  operations,  at  a 
time  when  commingling  of  these 
products  is  likely  to  take  place.  The 
agency  has  tentatively  concluded  that 
daily  inspection  is  necessary  because 
products  are  normally  moved  in  and  out 
of  refrigerated  storage  areas  on  a  regular 
basis,  creating  an  ongoing  threat  that 
problems  will  occur. 

FDA  is  proposing  to  require  in 
§  123.10(a)(14)  that  refrigerated  storage 
units  operate  at  40  "F  (4.4  "C)  or  below 
when  storing  raw  materials,  in-process 
or  finished  cooked,  ready-to-eat  fishery 
products,  smoked  fishery  products,  and 
fish  and  fishery  products  made  in  whole 
or  in  part  of  scombroid  toxin  forming 
species.  The  purpose  of  this 
requirement  is  to  ensure  that  processors 
control  microbiological  hazards 
associated  with  refrigerated  storage  for 
these  products  (Refs.  85  and  86). 
Cooked,  ready-to-eat  products  as 
defined  in  proposed  §  123.3(b)  and 
smoked  fishery  products  (see  Appendix 
1)  are  not  shelf-stable  and  must  be  kept 
refrigerated  to  retard  the  growth  of 
microorganisms.  As  stated  above,  these 
products  will  not  normally  be  cooked  by 
the  consumer  at  a  sufficient  temperature 
to  destroy  any  pathogens  that  may  be 
present.  Scombroid  toxin  forming 
species  are  addressed  in  considerable 
detail  later  in  this  document.  These 
species  can  form  a  toxin  harmful  to 
humans  if  subjected  to  time/temperature 
abuse  after  capture. 

Proper  refrigeration  is  essential  for 
fish  and  fishery  products  that  include 
these  species.  Maintaining  product 
temperatures  during  storage  in  a  range 
that  will  minimize  the  growth  of 


4166 


Federal  Register  /  Vol.  59,  No.  19  /  Friday.  January  28,  1994  /  Proposed  Rules 


mesophilic  and  psychrotropic 
pathogens  is  necessary  to  ensure 
product  safety  throughout  the  shelf  life 
of  these  products  (Ref.  85).  It  is 
uniformly  more  convenient  to  control 
rehigeration  unit  temperatures  than  to 
control  and  monitor  the  internal 
temperatures  of  the  various  products 
under  refrigerated  storage,  particularly 
when  these  products  are  in  sealed 
containers.  For  these  reasons,  FDA  is 
proposing  that  refirigeration  xmits  be 
operated  at  or  below  40  "F  (4.4  "C).  FDA 
tentatively  finds  that  this  temperature  is 
appropriate  because  it  is  adequate  to 
minimize  the  growth  of  pathogens  (Refs. 
85  and  86.)  The  agency  also  strongly 
recommends  this  temperature  or  lower 
for  all  fish  and  fishery  products  that 
need  refrigeration,  regardless  of  whether 
safety  is  an  issue.  The  agency  is  also 
especially  interested  in  obtaining 
comment  on  the  appropriateness  of  this 
temperature. 

In  §  123.10(c)(4)  the  agency  is 
proposing  to  require  that  the  processor 
use  instruments  that  monitor  the 
temperature  of  refrigeration  units  on  a 
continuous  basis.  The  measurements 
from  those  instruments  must  be  checked 
and  documented  with  such  frequency  as 
is  necessary  to  ensure  control. 

Continuous  monitoring  ensures  that 
temperature  fluctuations  above  40  "F 
(4.4  °C),  if  any,  as  a  result  of 
circumstances  such  as  heavy  cooler 
loading,  frequent  cooler  entry,  or  power 
failures,  are  quickly  detected.  The 
guideline  for  cooked,  ready-to-eat 
products,  in  Appendix  A,  section  6, 
describes  alternative  ways  to 
continuously  monitor  the  temperature. 
A  temperature-recording  device  can 
show  both  the  high  temperature  and  the 
length  of  time  that  refrigeration  unit  was 
operating  at  that  temperature. 
Maximum-indicating  Ihermometers  and 
high  temperature  alarms  also  show  that 
the  critical  limit  has  been  exceeded  but 
cannot  show  the  duration  of  the 
deviation.  Consequently,  when  a 
maximum-indicating  thermometer  or 
high  temperature  alarm  reveals  a 
deviation,  the  processor  will  need  to 
assume  loss  of  control  since  the  last 
time  that  the  measurements  displayed 
by  the  instruments  were  checked,  unless 
reasonable  evidence  exists  to  the 
contrary.  The  more  frequent  such 
checks  are  made,  the  lower  the  risk  to 
which  the  processor  is  exposed.  During 
periods  when  the  refrigeration  unit  is 
not  frequently  entered  and  the  load  is 
constant,  such  as  overnight,  it  is 
reasonable  to  reduce  the  frequency. 
However,  during  periods  of  heavy  use 
and  frequent  entry,  the  frequency 
should  be  increased. 


FDA  is  proposing  to  require  in 
§  123.10(a)(15)  that  the  processor  ensure 
that  persons  with  sores  or  illnesses  that 
present  an  increased  risk  for  product 
contamination  are  excluded  frt)m  those 
areas  of  processing  where  such 
contamination  is  likely.  Employees  can 
serve  as  a  reservoir  of  foodbome 
diseases,  such  as  salmonellosis, 
shigellosis,  and  hepatitis,  that  can  be 
passed  on  to  the  consumer  through  the 
fecal-oral  route.  Additionally,  open 
sores,  boils,  or  infected  wounds  present 
the  potential  for  contamination  of  the 
food  with  such  pathogenic 
microorganisms  as  Staphylococcus 
aureus.  Employees  with  suspicious 
illnesses  or  sores  can  be  effectively 
screened  upon  arrival  at  the  processing 
facility  with  minimal  personal  intrusion 
(Refs.  22,  74,  and  84). 

In  §  123.10(c),  the  agency  is  proposing 
to  require  that  such  screening,  and 
documentation  of  the  screening,  take 
place  daily.  This  frequency  will  ensure 
that  changing  health  conditions  of  the 
employees  are  not  missed. 

In  §  123.10(a)(16),  the  agency'is 
proposing  to  require  that  the  processor 
ensure  that  toilet  facilities  are  available 
and  maintained  in  a  sanitary  condition 
and  in  good  repair,  and  that  these 
facilities  provide  for  proper  disposal  of 
the  sewage.  Toilet  facilities  eliminate 
trom  the  processing  environment 
pathogenic  microorganisms  shed  in 
fecal  material.  Where  fecal  material  is 
not  properly  conveyed  from  the 
processing  plant  to  an  acceptable 
treatment  facility,  restroom  floors  and 
grounds  around  the  processing  facility 
can  become  contaminated  with 
pathogens.  Foot  traffic  over  the  affected 
areas  can  introduce  pathogens  to  the 
processing  room  and  cause  product 
contamination.  Insanitary  toilet 
facilities  can  also  increase  the  potential 
for  contamination  of  employees'  hands 
and.  ultimately,  the  product  (Refs.  64 
and  74). 

FDA  is  proposing  to  require  at 
§  123.10(c)  that  the  toilet  facilities  be 
inspected,  and  the  inspection  be 
documented,  to  ensure  that  they 
function  properly  and  are  in  a  sanitary 
condition  at  least  every  day.  Ordinarily 
this  inspection  should  be  performed 
before  each  day's  operation  to  ensure 
that  the  facility  is  ready  at  the  beginning 
of  the  day. 

In  §  123.10(a)(17).  the  agency  is 
proposing  to  require  that  the  processor 
ensure  that  no  pests  are  present  in  the 
processing  area.  Pests,  such  as  rodents, 
birds,  and  insects  carry  a  variety  of 
human  disease  agents,  which  they  can 
introduce  to  the  processing  environment 
(Refs.  63.  64.  73,  and  84).  Additionally, 
their  feces  constitutes  filth  which  can 


contaminate  the  food.  A  daily 
inspection  of  the  processing  facility,  as 
proposed  in  §  123.10(c),  serves  to  assess 
the  effectiveness  of  the  processor's  pest 
control  activities  and  redirect  them 
where  necessary. 

In  §  123.10(a)(18),  the  agency  is 
proposing  to  require  that  the  processor 
ensure  that  the  plant  is  designed  to 
minimize  risk  of  contamination  of  the 
food.  Proper  construction  is  essential  if 
the  other  sanitary  measures  that  FDA  is 
proposing  to  require  are  to  be 
successful.  It  includes  the  isolation  of 
incompatible  operations,  such  as  the 
handling  of  raw  materials  and  the 
processing  of  cooked  products  (Refs.  71, 
74,  87.  and  88).  A  periodic  inspection  of 
the  facility  for  structural  defects, 
product  flow,  and  general  building 
condition  is  necessary  to  ensure  that 
these  attributes  do  not  pose  an  increased 
potential  for  product  contamination.  In 
§  123.10(c)(3).  the  agency  is  proposing 
to  require  that  such  controls  be 
performed  and  dociunented  with 
sufficient  frequency  to  ensure  control. 

FDA  is  proposing  to  require  at 
§  123.10(b)  that  processors  maintain 
sanitation  control  records  that 
document  the  occurrence  and  findings 
of  the  inspections  required  by 
§  123.10(a)  as  well  as  the  frequency 
required  by  §  123.10(c).  FDA  is  also 
proposing  to  require  that  the  problems 
found  during  these  inspections  be 
corrected,  and  the  corrections  recorded 
in  accordance  with  proposed 
§  123.10(d).  Such  corrections  are 
essential  to  the  proper  working  of  the 
HACCP  system.  The  records  that  are 
produced  are  subject  to  the 
recordkeeping  requirements  of  proposed 
§  123.8,  including  being  subject  to 
inspection  by  FDA  investigators.  FDA 
has  tentatively  concluded  that  HACCP- 
type  preventive  controls,  including 
recordkeeping,  will  ensure  that  the 
hazards  caused  by  insanitation  are 
controlled  by  design.  Recordkeeping  is 
the  key  to  an  HACCP-type  system.  The 
agency's  access  to  these  records  is 
essential  to  ensuring  that  the  system  is 
working. 

In  addition  to  these  proposed 
requirements,  FDA  is  encouraging 
processors  in  §  123.10(e)  to  have  a 
written  standard  operating  procedure 
for  sanitation.  The  details  of  many 
sanitation  procedures  can  differ  from 
plant  to  plant  depending  upon  the  type 
of  operation  and  other  conditions.  For 
example,  how  a  piece  of  equipment 
should  be  cleaned  can  differ  from  plant 
to  plant.  In  one  plant,  it  may  be 
necessary  to  disassemble  all  or  part  of 
the  equipment  in  order  to  clean  it.  In 
other  plants,  breaking  down  the 
equipment  may  not  be  necessary. 
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Likewise,  different  cleaning  compounds 
may  be  needed  from  one  plant  to 
another  in  order  to  solve  specialized 
problems  such  as  buildups  of  mineral 
deposits.  FDA  is  therefore  encouraging 
each  processor  to  study  its  own  plant 
and  develop.a  procedure  that  is  tailored 
to  that  processor's  needs  and 
circumstances. 

2.  Evisceration  of  Raw  Fish 

In  1988,  following  botulism  outbreaks 
traced  to  consimiption  of  kapchunka. 
FDA  published  compliance  policy  guide 
(CPG)  7108.17  for  salt-cured,  air-dried, 
uneviscerated  fish  (53  FR  44949 
November  7, 1988).  In  this  CPG.  FDA 
stated  that  the  processing  and  sale  of 
smoked  and  salted  uneviscerated  Bsh 
products  pose  a  potential  health  hazard, 
and  that  it  would  consider  such 
products  to  be  adulterated  under  section 
402(a)(4)  of  the  act  in  that  they  have 
been  prepared,  packed,  or  held  under 
insanitary  conditions  whereby  they  may 
have  been  rendered  injurious  to  health 
(Ref.  175).  FDA  issued  this  CPG  in  an 
effort  to  prevent  further  outbreaks,  as 
well  as  other  potential  health  hazards, 
related  to  the  consumption  of  ungutted 
fish  products.  The  agency  recognized 
only  two  exceptions:  (1)  Small  species, 
such  as  anchovies  and  herring  pieces 
(sprats),  provided  that  they  are 
processed  by  a  method  that  will  ensure 
a  water- phase  salt  content  of  at  least  10 
percent,  a  water  activity  below  0.85,  or 
a  pH  of  4.6  or  less;  and  (2)  fish  that  are 
fully  cooked  before  further  processing. 

As  previously  noted,  C.  tHStulinum,  as 
well  as  other  microorganisms,  are 
naturally  present  in  the  intestinal  tract 
of  both  fresh-water  fish  and  marine  fish. 
Therefore,  it  is  essential  not  only  to 
remove  the  viscera  but  to  do  so  in  a 
manner  that  does  not  contaminate  the 
fish  flesh  with  viscera  contents.  It  is  the 
viscera  that  can  contain  the  majority  of 
the  hazardous  microorganisms  (e.g.,  C. 
botulinum  and  L.  monocytogenes)  that 
pose  the  potential  health  hazard  (Refs. 
165  through  167).  Af^er  the  viscera  is 
removed,  it  must  be  discarded 
immediately  to  a  segregated  area,  using 
a  method  that  minimizes  the  potential 
for  contamination  or  cross- 
contamination  of  utensils,  equipment, 
raw  materials,  and  other  processed 
products. 

Uneviscerated  fish  that  have  been 
smoked,  smoke- flavored,  or  salted,  and 
that  are  intended  to  be  filleted  after 
processing,  pose  the  same  potential 
health  hazard  as  those  products  sold  as 
uneviscerated  whole  fish.  The  potential 
health  hazard  is  created  when  the 
vi.scera  is  removed  after  processing.  As 
the  fish  are  being  filleted,  the  viscera 
may  be  cut.  and  its  contents  may  spill 


out.  contaminating  the  processed  fish. 
As  a  result,  the  opportunity  arises  for  C 
botulinum  spore  outgrowth  and  toxin 
production  as  well  as  for  growth  of 
other  food  spoilage  microorganisms  in 
these  types  of  products. 

Therefore,  the  agency  is  proposing  to 
require  in  §  123.10(f)  that,  subject  to  the 
same  limitations  that  were  set  forth  in 
the  CPG:  (1)  All  fish  for  smoking  or 
salting  be  eviscerated  prior  to 
processing,  and  (2)  the  process  of 
evisceration  must  be  performed  in  an 
area  that  is  segregated  and  separate  frtjm 
other  processing  operations. 

H.  Imported  Seafood 

As  stated  earlier,  imports  make  up 
over  half  of  the  seafood  consumed  in 
this  country,  in  sharp  contrast  to  meat 
and  poultry,  which  are  primarily 
domestically  produced.  Many  of  the 
hazards  that  can  afTect  imported  seafood 
are  likely  to  occur  before  it  enters  the 
United  States.  These  hazards  include 
those  that  can  be  acauired  from  the 
envirorunent  before  narvest  and  those 
that  are  process-induced.  Detection  of 
these  hazards  is  the  focus  of  the  current 
regulatory  system,  and  thus  FDA  tries  to 
ensure  safety  by  testing  imported 
product. 

However,  product  testing  places  a 
substantial  burden  on  the  agency.  The 
system  currently  is  overburdened 
because  of  limits  on  the  number  of 
government  personnel  available  to 
collect  and  analyze  samples  of  imported 
product.  In  addition,  FDA  is  concerned 
because  this  system  does  not  promote 
industry  responsibility  and 
accountability  the  way  an  HACCP-based 
problem  prevention  system  would. 
Given  when  most  problems  with 
imported  seafood  occur,  these  problems 
can  be  more  efficiently  controlled  if  the 
seafood  is  subject  to  HACCP  controls 
before  it  is  offered  for  import  into  this 
country  than  if  the  product  is  simply 
tested  at  the  time  that  it  is  off^ered  for 
sale.  Therefore,  FDA  has  tentatively 
concluded  that  these  HACCP 
regulations  should  cover  imported 
products  in  the  same  manner,  to  the 
extent  possible,  that  they  cover 
domestic  products. 

Accordmgly,  FDA  is  proposing  to 
make  importers  subject  to  the  general 
provisions  of  subpart  A.  Thus,  FDA  is 
proposing  in  §  123.11(a)  to  require  that 
products  that  are  offered  for  import  be 
produced  under  the  same  HACCP  and 
sanitation  controls  that  it  is  proposing  to 
apply  to  domestically  produced  seafood. 
FDA  is  proposing  to  require  that 
importers  adopt  an  HACCP  plan  that 
includes  the  criteria  for  how  they  will 
decide  to  purchase  and  then  handle 
seafood  while  it  is  luider  their  control. 


They  must  also  establish  ways  to 
determine  that  these  requirements  are 
being  met. 

More  specifically,  the  plan  must 
include  hazard  analysis,  critical  control 
points,  and  critical  limits  for  each  type 
of  product  imported  as  well  as  a  copy 
of  each  supplier's  HACCP  plan  for  those 
products,  as  required  in  §  123.11(b). 
Under  proposed  §  123.11(b),  these  plans 
must  be  available  on  file  at  the 
importer's  U.S.  place  of  business.  As 
stated  above,  the  agency  is  developing  a 
hazard  analysis  book  to  assist  importers, 
as  well  as  processors,  in  designing  their 
individual  plans. 

Because  of  the  proposed  requirement 
of  §  123.11(b)  that  importers  must  have 
on  file  an  HACCP  plan  from  each  of 
their  foreign  suppliers,  foreign 
processors  who  wish  to  offer  their 
products  for  import  into  the  United 
States  af^er  the  implementation  of  this 
regulation  will  have  to  operate  under 
valid  HACCP  plans  and  sanitation 
control  procedures  and  furnish  copies  of 
those  plans  to  the  U.S.  importers.  The 
foreign  processors  should  maintain 
appropriate  monitoring  records,  as 
dictated  by  the  principles  of  HACCP 
already  discussed.  These  records  should 
be  kept  at  the  foreign  processors'  places 
of  business. 

Importers  will  be  required  under 
proposed  §  123.11(c)  to  take  affirmative 
steps  to  monitor  that  their  suppliers  are 
in  fact  operating  under  their  HACCP 
plans.  Thus,  under  this  proposal,  the 
importer  will  need  to  take  such  steps  as: 
(1)  Obtaining  records  from  the  foreign 
processors'  facilities;  (2)  obtaining 
certification  from  foreign  governments 
that  the  suppliers  are  operating  under 
valid  HACCP  plans  or  obtain 
certification  lot  by  lot;  (3)  visiting  the 
facilities  to  inspect  them  on  a  regular 
basis;  or  (4)  taking  some  similar  type  of 
action,  e.g.,  end  product  testing. 

For  example,  importers  of  swordfish 
may  specify  to  their  suppliers  that  the 
mercury  level  in  the  swordfish  that  they 
purchase  cannot  exceed  FDA's  action 
level  of  1  part  per  million  methyl 
mercury.  The  importers  may  decide  to 
require  certificates  of  analysis  for 
methyl  mercury  on  a  regular  basis  from 
their  suppliers  as  a  means  of  ensuring 
that  the  swordfish  that  they  offer  for 
import  into  the  United  States  is  not 
adulterated. 

Section  123.11(d)  provides  an  option 
for  those  importing  from  a  country  that 
has  an  active  memorandum  of 
understanding  (MOU)  or  similar 
agreement  with  FDA.  If  the  MOU  is 
current,  and  if  there  is  equivalency 
between  the  inspection  system  of  the 
foreign  country  and  the  U.S.  system,  the 
importer  will  be  able  to  rely  on  the 
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MOU  in  lieu  of  the  actions  required 
under  §  123.11(c).  An  active  MOU  must 
accurately  reflect  the  current  situation 
between  the  signing  parties  and  be 
functioning  and  enforceable  in  its   » 
entirety.  It  is  the  importer's 
responsibility  to  determine  whether  the 
MOU  is  in  fact  active,  and  whether  it 
covers  the  products  that  the  importer 
intends  to  receive  from  that  country. 

Finally,  the  agency  strongly 
encourages  importers  (as  reflected  in 
proposed  §  123.11(e))  to  require  their 
suppliers  to  obtain  HACCF  training 
such  as  is  required  in  §  123.9. 

Proposed  §  123.12  provides  that  there 
must  be  evidence  that  seafood  offered 
for  import  has  been  produced  in 
accordance  with  part  123.  subpart  A.  As 
stated  previously,  FDA  is  including  this 
requirement  to  ensure  that  there  is 
equivalent  treatment  of  imported  and 
domestic  products.  FDA  can  ensure  that 
domestic  product  is  being  produced  in 
accordance  with  the  HACCP  plan  and 
the  sanitation  controls  in  §  123.10 
through  direct  observation  and  review 
of  records.  Similar  inspection  of  foreign 
processors  would  be  prohibitively 
expensive.  However.  FDA  tentatively 
finds  that  mere  reliance  on  the  existence 
of  an  HACCP  plan  is  not  enough,  and 
that  additional  evidence  of  compliance 
must  be  provided.  FDA  tentatively  finds 
that  this  evidence  can  be  provided  by 
the  means  listed  in  proposed 
§  123.12(a). 

One  of  the  ways  that  the  agency 
contemplates  obtaining  this  evidence 
would  be  by  inspecting,  at  the 
importers'  U.S.  place  of  business,  the 
importers'  and  foreign  suppliers' 
HACCP  plans,  sanitation  procedures, 
and  records  associated  with  the 
importers'  plans.  If  these  records 
demonstrate  that  the  foreign  processor 
and  the  importer  are  operating  in 
accordance  with  adequate  HACCP 
plans,  agency  will  have  assurance  that 
the  food  is  not  adulterated  under  section 
402(a)(4)  of  the  act. 

FDA  also  intends  to  pursue  MOU's 
with  countries  that  demonstrate  that 
their  inspection  systems  are  and 
continue  to  be  substantially  equivalent 
to  those  in  the  United  States  (proposed 
§  123.12(a)(2)).  The  existence  of  an 
active  MOU  between  FDA  and  the 
country  of  origin  covering  the  seafood 
products  being  offered  for  import  will 
provide  assurance  that  these  products 
covered  by  the  MOU  are  being  produced 
under  appropriate  conditions. 

If  there  is  no  MOU,  the  agency  will 
take  into  consideration,  for  purposes  of 
verifying  the  compliance  of  imported 
seafood,  knowledge  that  a  foreign 
country  has  an  advanced  seafood 
inspection  system  that  provides  for 


plans  that  are  HACCP  based,  as 
provided  in  proposed  §  123.12(a)(3). 
The  existence  of  such  a  regulatory 
system  and  its  enforcement  will  provide 
assurance  about  the  conditions  under 
which  products  exported  from  that 
country  are  being  produced. 

Proposed  §  123.12(a)(4)  provides  that 
inspection  of  foreign  processors  by  the 
agency  or  other  organization  designated 
by  FDA  may  also  be  used  to  establish 
compliance  with  these  regulations. 

Finally,  the  agency  intends  to  use 
other  measures  as  it  Hnds  appropriate  th 
make  determinations  about  the 
acceptability  of  the  product  being 
offered  for  import,  including  but  not 
limited  to  end  product  testing,  as  in 
proposed  §  123.12(a)(5). 

If  assurances  do  not  exist,  as 
described  in  §  123.12(a),  that  the 
product  has  been  produced  under  an 
HACCP  plan  and  under  sanitation 
controls  that  are  equivalent  to  those 
required  of  domestic  processors,  the 
agency  will  deny  entry  to  the  products 
as  provided  in  proposed  §  123.12(b) 
because  the  product  will  appear  to  be 
adulterated  (see  section  801(a)  of  the 
act). 

/.  Raw  MoUuscan  Shellfish 

FDA  is  proposing  to  require  in  part 
123,  subpart  C  that  processors  of  raw 
molluscan  shellfish  include  in  their 
HACCP  plans  how  they  control  the 
origin  of  the  molluscan  shellfish  that 
they  process.  Proposed  §  123.28  requires 
that  these  controls  include  obtaining 
raw  shellfish  only  from  approved 
growing  waters  through  harvesters  or 
processors  licensed  by  a  shellfish 
control  authority.  FDA  is  proposing  to 
require  that  processors  maintain  records 
to  document  that  each  lot  of  raw 
molluscan  shellfish  meets  these 
requirements.  Under  this  proposal, 
these  records  will  constitute  HACCP 
records  subject  to  the  requirements  of 
proposed  §  123.8. 

The  agency  is  also  proposing  to 
establish  a  system  of  tagging  or  other 
labeling  that  provides  information  about 
the  origin  of  all  shellstock  and  shucked 
molluscan  shellfish  received  by  a 
processor.  FDA  is  proposing  to  amend 
§  1240.60  (21  CFR  1240.60)  to  provide 
for  such  a  tagging  system. 

Raw  molluscan  shellfish  are 
molluscan  shellfish  that  have  not  been 
subject  to  a  treatment  sufficient  to  kill 
pathogens  of  public  health  significance. 
Shellfish  that  have  been  subjected  to 
any  form  of  treatment,  such  as  steam, 
hot  water,  or  dry  heat,  for  a  short  period 
of  time  before  shucking  to  facilitate 
removal  of  the  meat  from  the  shell  are 
still  considered  to  be  raw. 


Molluscan  shellfish  consumed  raw  or 

Eartially  cooked  pose  unique  public 
ealth  risks.  They  probably  cause  the 
majority  of  all  seafood-related  illnesses 
in  the  United  States  (Refs.  6:  and  7,  p. 
330).  The  safety  of  raw  molluscan 
shellfish  directly  reflects  the  cleanliness 
of  its  aquatic  environment.  Of  all  edible 
species  of  fish,  molluscan  shellfish  are 
unique  in  that  they  are  nonmotile,  filter 
feeding  organisms.  They  pump  large 

Quantities  of  water  through  their  bodies 
uring  the  normal  feeding  process  (Refs. 
7,  p.  331;  and  90,  p.  c-4).  The  positive 
relationship  between  harvesting  areas 
contaminated  by  sewage  pollution  and 
shellfish-borne  enteric  disease  has  been 
demonstrated  many  times  (Refs.  7,  p.  7i); 
91  and  92).  During  feeding,  the  shellfisa 
may  concentrate  pathogenic 
microorganisms,  deadly  toxins 
associated  with  naturally  occurring 
marine  plankton  (Ref.  93),  or  forms  of 
agricultural  and  industrial  pollution 
(Ref.  94).  Among  the  pathogenic 
microorganisms  is  the  Norwft^k  virus, 
probably  the  most  common  cause  of 
seafood-borne  illness.  This  virus 
commonly  occurs  in  waters 
contaminated  by  sewage  effiuent  (Refs. 
7,  p.  76;  91,  92,  and  95). 

Before  the  adoption  of  the  current 
public  health  controls  in  the  United 
States,  shellfish  commonly  transmitted 
many  serious  communicable  diseases. 
Consumption  of  raw  or  undercooked 
seafood  from  polluted  waters  can  be  a 
mode  of  transmission  for  typhoid  fever, 
infectious  hepatitis,  and  cholera  (Ref. 
67).  These  diseases  are  still  commonly 
associated  with  raw  shellfish 
consumption  in  lesser  developed 
countries  (Ref.  7,  p.  73).  However,  the 
incidence  of  these  diseases  in  the 
United  States  has  been  largely 
controlled  under  section  361  of  the  PHS 
Act  (42  U.S.C.  264).  This  statute  was 
enacted  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  disease.  Under 
provisions  of  the  PHS  Act,  FDA  is 
empowered  to  accept  assistance  from 
the  States  to  protect  public  health. 
Accordingly,  FDA  participates  in  a 
Federal/State  cooperative  program 
called  NSSP. 

Established  in  1925,  the  NSSP 
provides  water  quality  criteria  for 
assessing  the  safety  of  shellfish  growing 
areas.  These  criteria  are  applied  by  the 
States  under  the  authority  of  their  own 
laws.  The  NSSP  "Manual  of 
Operations"  provides  the  basis  (Refs.  90 
and  96)  for  State  regulation  in  23 
shellfish-producing  States  and  6 
nations.  Each  participating  State  or* 
nation  classifies  and  monitors  its 
shellfish  growing  waters,  controls 
harvesting,  inspects  shellfish  packing 
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and  shucking  facilities,  and  issues 
certificates  to  individual  shellfish 
processors  that  meet  the  State  or  foreign 
government's  shellHsh  control  criteria. 

To  assist  themselves  in  the 
implementation  of  their  shellfish  laws, 
the  States  have  formed  the  ISSC.  The 
ISSC  is  an  organization  of  State  officials, 
representatives  of  Federal  agencies,  and 
representatives  of  the  shellfish  industry. 
It  provides  guidance  to  the  States  and 
provides  a  forum  for  them  to  discuss 
their  problems  in  attempting  to  ensure 
the  sanitary  control  of  shellfish 
handling  and  production  (Ref.  97,  p.  3). 
FDA  evaluates  State  and  international 
shellfish  sanitation  programs  (Ref.  98, 
part  I.  p.  2).  When  it  finds  that  the 
program  is  consistent  with  the  NSSP, 
FDA  accepts  the  State's  or  country's 
shipper  certifications.  FDA  publishes 
the  "Interstate  Certified  Shellfish 
Shippers  List"  monthly,  in  which  it  lists 
the  approximately  2,000  shellfish 
dealers  that  have  been  certified  by 
participating  States. 

While  FDA  continues  to  believe  in  the 
cooperative  partnership  that  it  has 
established  with  the  States,  there  is 
evidence  that  this  system  is  not 
protecting  the  public  health  as  well  as 
it  might  (Refs.  7,  p.  331;  99,  p.  iii;  and 
100).  Problems  can  originate  anywhere. 
As  explained  in  the  discussion  above  of 
the  term  "lot  of  moUuscan  shellfish," 
the  water  from  which  shellfish  are 
harvested  plays  a  significant  role  in 
determining  their  safety.  If  they  are 
harvested  from  unclassified  or  polluted 
waters,  shellfish  can  be  a  vector  of 
communicable  disease.  Problems  can 
also  occur  as  a  result  of  conditions 
under  which  the  shellfish  are  held  on 
the  harvest  vessel,  in  the  processing 
plant,  or  by  subsequent  handlers  or 
repackers  of  shucked  products. 

Given  the  current  situation,  FDA  has 
tentatively  determined  that  it  is 
necessary  for  it  to  take  steps  to 
strengthen  and  provide  additional 
support  for  the  existing  cooperative 
program.  Thus,  FDA  is  proposing  two 
measures. 

First,  FDA  is  proposing  to  add 
§  1240.60(b).  which  will  require  that  all 
shellfish  offered  for  transport  or 
transported  in  interstate  commerce  bear 
a  tag  that  lists  the  date,  place,  type,  and 
quantity  of  shellfish,  and  by  whom  it 
was  harvested,  including  the  harvester's 
identification  number.  FDA  is  proposing 
this  requirement  because  it  has 
determined  that  a  tag  is  the  only  means 
by  which  the  agency  can  ensure  that  it 
will  be  possible  to  determine  whether 
the  shellfish  have  been  taken  from  safe 
water.  FDA  is  proposing  to  require  that 
the  place  where  the  shellfish  were 
harvested  be  listed  because  it  will 


enable  a  processor  who  receives  the 
shellfish,  or  a  regulatory  official  who 
inspects  them,  to  determine  whether 
they  were  taken  from  safe  water. 

FT)A  is  proposing  to  require  that  the 
date  when  the  shellfish  were  harvested 
be  listed  because,  as  discussed  above, 
the  shifting  conditions  in  shellfish 
harvesting  waters  make  shellfish  safety 
virtually  a  day-to-day  proposition. 
Therefore,  when  the  shellfish  are 
harvested  becomes  a  critical  factor.  • 

FDA  is  proposing  that  the  typye  of 
shellfish  e.g.,  oysters,  clams,  mussels,  or 
scallops,  and  quantity  be  shown  on  the 
tag  or  bill  of  lading  to  ensure  that  the 
tag  is  applied  only  to  the  product  to 
which  it  was  initially  affixed. 
Information  on  type  and  quantity  of 
shellfish  describes  that  product.  FDA  is 
proposing  to  require  that  the  person  by 
whom  the  shellfish  were  harvested  be 
listed  because  that  person  has  the  most 
direct  knowledge  of  where  and  when 
the  shellfish  were  harvested  and  should 
be  readily  identifiable  in  case  there  are 
problems  with  the  shellfish,  so  that 
quick  action  can  be  taken  to  meet  the 
effect  of  any  problem. 

Finally,  FDA  is  proposing  that  the 
harvester  identification  number  issued 
by  the  shellfish  control  authority  be 
included  to  provide  a  means  to  confirm 
the  harvester's  identity  and  to  obtain  the 
harvester's  local  address  in  case  of  an 
illness  investigation  or  followup  to 
tagging  and  labeling  discrepancies. 

FDA  is  proposing  this  tagging 
requirement  under  section  361  of  the 
PUS  Act.  Under  this  section,  the 
Surgeon  General  and,  by  delegation, 
FDA,  is  authorized  to  make  and  enforce 
such  regulations  as  in  FDA's  judgment 
are  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  disease.  FDA  tentatively 
finds  that  requiring  a  tag  is  a  measure 
necessary  to  prevent  the  spread  of 
communicable  diseases  because  the  tag 
will  readily  permit  identification  of 
those  raw  shellfish  that  were  harvested 
from  properly  classified  waters,  and 
thus  that  will  not  be  vectors  of 
communicable  disease  in  interstate 
commerce,  and  those  that  were  not 
harvested  from  properly  classified 
waters  and  thus  that  may  be  vectors  of 
disease. 

Under  the  FHS  Act,  FDA  is  also 
authorized  to  provide  for  such  measures 
which  in  its  judgment  may  be  necessary 
to  enforce  the  regulations  that  it  adopts 
to  prevent  the  spread  of  communicable 
diseases  (section  361(a)  of  the  PHS  Act). 
Therefore,  FDA  is  proposing  to  provide 
in  §  1240.6G(b)  for  the  seizure  and 
destruction  of  any  shellfish  that  are  not 
properly  tagged.  Without  the  assurances 
provided  by  the  tag,  the  shellfish  may 


bear  a  microorganism  that  may  render 
them  injurious  to  health.  Thus,  they  are 
unfit  for  consumption  and  must  be 
removed  from  the  food  supply. 

FDA  recognizes  that  all  shellfish- 
producing  States  have  laws  that  require 
the  tagging  of  shellfish.  This  proposal  is 
intended  to  support  those  laws,  not 
supersede  them.  The  proposed  tagging 
requirement  is  necessary  for  two 
reasons.  First,  there  is  no  assurance  that 
untagged  shellfish  come  from  safe 
waters.  Illegal  harvesting  of  molluscan 
shellfish  from  contaminated  or 
unclassified  waters  is  known  to  occur 
(Ref.  7,  p.  331).  It  is  also  known  that 
illegally  harvested  shellfish  find  their 
way  into  commercial  channels.  States 
and  FDA  find  untagged  or  improperly 
tagged  shellfish  during  their  inspections 
of  shellfish  processors  under  the 
cooperative  program  (Refs.  101  through 
109).  FDA  frequently  lacks  a  basis  for 
taking  action  against  untagged  shellfish 
(Ref.  110).  Proposed  §  1240.60  will 
provide  a  basis.  Second,  State  tagging 
requirements  and  sanctions  are  not 
uniform,  and  the  sanctions  provided 
under  some  State  laws  have  little 
deterrent  effect  (Refs.  102, 103,  and 
109).  The  establishment  of  a  Federal 
sanction  will  provide  illegal  harvesters 
with  sure  knowledge  that  if  their  catch 
enters  interstate  commerce  and  comes  to 
the  attention  of  FDA,  it  will  be 
destroyed. 

If  §  1240.60(b)  is  adopted,  as  a 
practical  matter,  product  identification 
will  begin  at  the  harvesting  site.  FDA  is 
proposing  to  amend  §  1240.60  to  require 
that  the  first  handler  of  live  molluscan 
shellfish,  be  it  the  licensed  harvester, 
licensed  aquaculturist,  or  certified 
shellfish  shipper,  affix  a  tag  to  each 
container  of  shellfish.  The  tag  will  then 
provide  the  means  for  processors  to 
ensure  that  the  shellfish  that  they  buy 
is  from  properly  classified  water. 

Moreover,  the  tag  will  provide  all 
information  that  is  necessary  to  trace  the 

Eroduct  to  its  source,  e.g.,  date  of 
arvest,  location  of  harvest,  quantity 
and  tj-pe  of  shellfish,  and  the  harvester's 
name  and  identification  number 
assigned  by  the  shellfish  control 
authority.  The  product  traceability  that 
results  will  enhance  epidemiological 
investigations  in  the  event  of  shellfish- 
borne  illness.  It  will  also  facilitate 
prompt  remedial  actions  necessary  to 
reestablish  public  health  controls. 

The  safety  concerns  about  shucked 
molluscan  shellfish  are  substantially  the 
same  as  those  discussed  above  for  in- 
shell  molluscan  shellfish.  Because 
shucked  shellfish  are  packaged  in  a 
container  that  can  be  labeled,  the  agency 
is  proposing  to  require  in  §  1240.60(c) 
that  for  these  shellfish,  a  label  may  be 
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substituted  that  bears  information 
equivalent  to  that  found  on  the  tag. 
Another  reason  for  allowing  labeling  in 
lieu  of  a  tag  is  the  fact  that  one  bag  of 
unshucked  molluscan  shellfish  bearing 
a  single  tag  can  typically  be  processed 
into  more  than  one  container  of  shucked 
molluscan  shellfish. 

The  second  measure  that  FDA  is 
proposing  is  based  on  its  experience 
with  the  NSSP  and  the  ISSC.  FDA  has 
tentatively  concluded  that  the  system 
for  protecting  the  safety  of  shellfish  can 
be  significantly  strengthened  if  the 
agency  were  to  require  that  certain 
limited  steps  be  taken  as  part  of  the 
processing  of  shellfish  that  are  intended 
for  interstate  commerce.  FDA  believes 
that  these  measures,  like  the  proposed 
tagging  requirement,  will  serve  to 
strengthen  the  Federal-State  cooperative 
program  as  well  as  the  shellfish  safety 
programs  of  each  of  the  States  and 
countries  that  participate  in  NSSP. 

Many  of  the  pathogens  in  shellfish, 
such  as  the  Norwalk  virus,  are  virtually 
undetectable.  Moreover,  firom  a 
technical  and  practical  perspective,  end 
product  testing  cannot  be  used  in  the 
processing  of  shellfish  to  ensure  that 
they  are  not  contaminated  with  one  of 
the  myriad  of  possible  domestic, 
industrial,  and  agricultural 
contaminants  that  have  been  found  in 
shellfish  harvesting  areas.  Therefore, 
State  classification  of  growing  waters  is 
a  necessary  first  step  to  ensure  the  safety 
of  shellfish.  These  classifications,  as 
detailed  in  NSSP,  address  all  actual  and 
potential  pollutants  in  deciding  whether 
an  area  is  suitable  for  harvesting  (Ref. 
90.  pp.  c-5  and  c-6). 

FDA  is  proposing  in  §  123.28(a)  that 
each  processor  of  shellfish  have  an 
HACCP  plan  that  ensures  that  the 
molluscan  shellfish  that  it  processes 
come  only  from  areas  that  have  been 
classified  by  a  shellfish  control 
authority  as  satisfactory  for  harvesting. 
As  noted  above,  the  safety  of  molluscan 
shellfish  consumed  raw  or  partly 
cooked  is  predicated  on  the  cleanliness 
of  the  growing  area  waters  from  which 
they  are  obtained.  Ensuring  that 
shellfish  come  from  properly  classified 
growing  areas  is  where  shellfish  safety 
begins. 

Under  proposed  §  123.28(b), 
processors  are  to  process  only  shellfish 
that  originate  from  growing  waters  that 
have  been  approved  for  harvesting  by  a 
shellfish  control  authority  as  shown  by 
product  tags  or  labels  with  specific 
information  that  establishes  that  they 
were  harvested  from  appropriate  waters. 
FDA  is  proposing  this  requirement 
under  both  section  361  of  the  PHS  Act, 
to  prevent  the  spread  of  communicable 
disease,  and  sections  402(a)(1), 


402(a)(4),  and  701(a)  of  the  act  to  ensure 
that  the  food  does  not  contain  any 
added  substances  that  may  render  it 
injurious  to  health  and  is  not  prepared, 
packed,  or  held  under  insanitary 
conditions  whereby  it  may  be  rendered 
injurious  to  health. 

Under  proposed  §  123.28(b)(2)  and 
(b)(3),  the  shellstock  tag  from  a  licensed 
harvester  or  certified  processor,  or  the 
bill  of  lading  accompanying  bulk 
shipments,  will  contain  the  information 
required  under  proposed  §  1240.60(b) 
and  thus  document  whether  the 
shellfish  are  from  an  acceptable  source. 

The  proposed  requirement  §  123.28(b) 
that  only  shellfish  drawn  from  such 
acceptable  sources  can  be  processed 
will  place  a  premium  on  properly 
tagged  products  from  shellfish  dealers 
that  States  or  nations  that  participate  in 
NSSP  have  certified. 

The  agency  is  further  proposing  to 
require  in  §  123.28(c)  that  shucked 
products  be  subject  to  the  same 
requirements  that  apply  to  shellstock. 
FDA  is  doing  so  because  the  safety  of 
shucked  shellfish  products,  like 
shellstock,  depends  on  the  quality  of  the 
water  where  they  are  grown.  Therefore, 
the  same  requirements  are  needed. 

FDA  is  further  proposing  to  require  in 
§  123.28(d]  that  the  processor  maintain 
records  that  document  that  each  lot  of 
shellfish  meets  the  tagging  or  labeling 
requirements  in  §  123.28  (Ij)  or  (c)  (see 
Refs.  104  and  108).  The  information  that 
FDA  is  proposing  to  require  to  be 
maintained  in  records  simply  reflects 
these  requirements.  Permanent  records 
are  needed  to  demonstrate  that 
processors  are  controlling  the  origin  of 
the  shellfish  they  process.  In  addition, 
permanent  records  will  facilitate 
epidemiological  investigations  by 
allowing  complete  product  traceability 
to  the  source  of  origin. 

The  protection  of  shellfish  consumers 
also  requires  that  domestic  and 
imported  products  be  treated  equally. 
While  imported  raw  molluscan  shellfish 
are  subject  to  the  same  standards  as 
domestic  shellfish  with  regard  to 
adulteration  and  misbranding,  Federal 
law  does  not  require  that  imported 
shellfish  come  from  waters  that  were 
classified  by  a  public  health  authority. 
This  double  standard  is  unfair  to 
domestic  processors,  and  both  ISSC  and 
industry  representatives  have  urged  the 
Federal  Government  to  address  this 
problem  (Refs.  Ill  and  112).  While 
virtually  all  States  have  chosen  to  reject 
imported  shellfish  that  are  not  tagged  as 
coming  from  classified  waters  (Ref.  113), 
it  is  known  that  such  shellfish 
nonetheless  enter  interstate  commerce 
(Ref.  107).  Untagged  imports  originating 
from  uncertified  producers  compromise 


the  effectiveness  of  seafood  safety 
programs  (Ref.  7,  p.  73)  and  product 
traceability.  Therefore,  FDA  is 
proposing  that  all  raw  shellfish  products 
either  from  domestic  or  foreign  origin 
must  comply  with  the  requirements  in 
part  123  and  §1240.60. 

Thus,  if  §  123.28(b),  for  example,  is 
adopted,  it  will  mean  that  only  those 
molluscan  shellfish  that  are  harvested  in 
a  foreign  country  that  has  a  program  that 
incorporates  the  type  of  measures  set 
out  in  the  NSSP  for  approving  growing 
waters  will  be  appropriate  for 
processing.  Such  a  program  will  need  to 
include  measures  that  provide  for  water 
classification,  monitoring,  and  other 
related  activities  if  it  is  to  ensure  that 
the  growing  waters  that  it  approves  are 
safe,  and  thus  that  the  shellfish  that  are 
drawn  from  such  waters  are  not 
adulterated.  FDA  has  found  that  the  best 
way  to  establish  that  a  foreign  country's 
program  meets  this  standard  is  through 
the  development  of  an  MOU  between 
the  agency  and  that  country.  Currently, 
such  agreements  exist  with  Australia, 
Canada,  Chile,  England,  Iceland,  )apan. 
Republic  of  Korea,  Mexico,  and  New 
Zealand. 

In  summary,  FDA  anticipates  that 
these  proposed  requirements  will 
improve  the  safety  of  raw  molluscan 
shellfish  by  establishing  uniform 
requirements  for  domestic  and  imported 
products  and  prohibiting  interstate 
movement  of  shellfish  that  is  not 
properly  tagged  to  demonstrate  that  it 
came  from  an  appropriate  harvesting 
area. 

The  effectiveness  of  State  shellfish 
sanitation  programs  and  the  NSSP  will 
be  strengthened  by  the  proposed 
mandatory  tagging,  labeling,  and 
recordkeeping  requirements,  which  will 
allow  complete  product  traceability  to 
its  source  of  origin.  Should  illnesses 
occur,  product  traceability  will  facilitate 
a  rapid  determination  of  when  a 
problem  occurred  and  allow  immediate 
remedial  actions  to  restore  public  health 
controls.  Also,  requiring  proper  tagging 
or  labeling  will  place  a  premium  on 
State  and  foreign  shellfish  sanitation 
and  processor  certification  programs. 

/.  Guideline  for  Cooked,  Ready-to-Eat 
Fishery  Products 

FDA  is  proposing  a  guideline  in 
Appendix  A  for  cooked,  leady-to-eat 
fishery  products.  These  products 
possess  an  elevated  microbiological  risk 
relative  to  most  other  seafood  products 
because  they  are  cooked  as  part  of 
processing  and  do  not  normally  receive 
any  additional  cooking  by  consumers 
before  consumption.  Consequently,  to 
be  safe,  these  products  must  be 
essentially  pathogen-free  by  the  time 
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they  leave  the  processing  fedlity. 
Immediate  refrigeration  at  proper 
temf>eratufes  to  prevent  the  growth  of 
pathogens  is  also  essential  for  these 
products,  which  are  not  shelf-stable. 

The  guideUne  addresses  critical 
control  points  that  apply  to  these 
products  as  a  class  and  that  thus  will 
typically  be  identified  in  the  HACCP 
plans  of  most  processors  of  cooked, 
ready-to-eat  products.  The  guideline 
also  addresses  ways  of  controlling 
hazards  at  each  critical  control  point. 
Processors  of  cooked,  ready-to-eat 
products  that  are  also  smoked  and 
smoke- flavored  fishery  products  should 
apply  the  controls  set  forth  in  Appendix 
1.  If  FDA  adopts  that  regulation,  it  will 
codify  it  in  reserved  subpart  B  of  part 
123. 

This  guideline  is  not  relevant  to  most 
of  the  cooked,  ready-to-eat  products  that 
are  processed  as  low  acid  canned  foods 
under  part  113.  However,  the 
recommendations  in  Appendix  A, 
section  4.  a.,  b.,  and  d.  for  cooling, 
processing  after  cooking,  and 
refrigerated  storage,  will  apply  to  those 
low  acid  canned  foods  that  are  cooked, 
processed,  and  then  cooked  again. 

The  guideline  provides  information 
on  how  to  control  the  growth  of  S. 
aureus  diu-ing  the  processing  step 
between  cooks.  It  also  addresses  the 
control  of  microbiological  hazards  that 
can  occur  within  the  processing 
environment  for  cooked,  ready-to-eat 
products.  It  does  not  address 
nonprocessing  hazards,  because  they  are 
not  relevant  to  this  class  of  products. 
FDA  intends  to  publish  separate 
guidance  that  will,  among  other  things, 
address  nonprocessing  hazards. 
Likewise,  this  guideline  will  not  address 
the  nonsafety  hazards,  such  as 
decomposition  that  is  not  associated 
with  human  illness  and  economic 
adulteration,  that  FDA  has  suggested  in 
proposed  §  123.6(c)  should  be  covered 
by  the  HACCP  plan.  These  hazards  will 
also  be  covered  in  the  separately 
published  guidance.  Economic 
adulteration,  for  example,  is  addressed 
in  Appendix  D. 

FDA  has  tentatively  decided  to 
address  the  processing  controls  for 
cooked,  ready-to-eat  products  in  a 
guideline,  rather  than  by  regulation,  to 
permit  flexibility  in  the  face  of  changing 
processing  technologies  and  knowledge. 
As  stated  earlier  in  this  preamble,  the 
guidelines  are  intended  to  advise 
processors  about  what  FDA  believes 
will  be  acceptable  in  a  HACCP  plan. 
The  agency  acknowledges,  however, 
that  there  are  basic  processing  norms  to 
which  conscientious  processors  adhere, 
and  that  these  norms  are  not  likely  to 
change  for  the  foreseeable  future.  FDA 


therefore  invites  comments  on  whether 
any  or  all  of  the  guideline  on  the 
cooked,  ready-to-eat  products  ought  to 
be  codified  as  requirements  in  part  123 
if  it  is  adopted  as  a  final  regulation. 

1.  Thermal  Processing:  Cooking  and 
Pasteurization  Processes  and  Equipment 

The  proposed  guideline  in  Appendix 
A,  section  4  advises  processors  on  how 
to  ensure  that:  (1)  Their  cooking  and 
pasteurization  processes  are  adequate  to 
inactivate  pathogens;  and  (2)  their 
cooking  and  pasteurization  equipment 
is  adequate  to  deliver  their  cooking  and 
pasteurization  processes.  A  cooking 
process  is,  in  essence,  the  temperature 
and  time  at  that  temperature  that  will 
both  kill  pathogens  and  create  a 
majjfcetable  product.  A  pasteurization 
process  is  the  temperature  and  time  at 
temperature  that  is  necessary  to  reduce 
the  numbers  of  pathogens  to  the  point 
where  they  will  not  cause  harm  over  the 
shelf  hfe  of  a  refrigerated  product.  It  is 
essential  that  C.  botulinum  type  E  not 
survive  the  pasteurization  process  for 
cooked,  ready-to-eat  products  that  are 
packed  in  hermetically  sealed 
containers  and  held  at  refrigerated 
temperatures  (Ref.  52).  Such  containers 
are  typically  vacuum  or  modified 
atmosphere  packaged  and  thus  can 
provide  a  good  environment  for  the 
growth  of  C.  botulinum  type  E. 

To  meet  the  requirements  in  part  123, 
subpart  A,  processors  must  have 
assurance  that  their  cooking  and 
pasteurization  processes  are  adequate  to 
inactivate  pathogens  and  must 
document  this  assurance  in  their 
HACCP  records.  This  approach  is 
similar  to  that  in  the  regulations  for  low 
acid  canned  foods,  which  require  that 
processors  of  those  products  Know  that 
their  thermal  processes  are  adequate  to 
destroy  C.  botulinum.  The  low  acid 
canned  food  regulations  do  not  specify 
to  processors  what  their  time/ 
temperature  parameters  must  be  in 
order  to  destroy  those  pathogens.  There 
are  simply  too  many  variables  and 
possibilities  with  regard  to  thermal 
processing  parameters  for  this  kind  of 
specificity  in  those  regulations  to  be 
practical  or  appropriate.  Rather,  the 
regulations  require  that  processors  use  a 
thermal  process  that  is  at  least 
equivalent  to  one  established  by  a 
competent  process  authority,  i.e.,  a  third 
party  who  has  the  expertise  to 
determine  the  parameters  of  a  thermal 
process  that  will  destroy  pathogens  (Ref. 
S.-i). 

This  approach  has  served  the 
consumingpublic,  the  agency,  and  the 
industry  well  over  the  years.  FDA  is 
therefore  recommending  in  proposed 
Appendix  A,  section  4.  a.l.  and  b.l.  that 


processors  utiUze  the  services  of  process 
authorities  to  estabUsh  the  parameters  of 
their  cooking  and  pasteurization 
processes.  \^ 

A  process  authority  could  be  a  private 
individual,  a  member  of  academia,  or  an 
agency  of  government.  Processors  can 
find  competent  process  authorities 
through  their  trade  associations,  local 
Sea  Grant  extension  offices,  or  State 
imiversities. 

The  procedures  that  are  used  in 
establishing  a  cooking  or  pasteurization 
process  should  be  generally  recognized 
and  accepted.  Such  procedures  may 
include  thermal  death  time,  heat 
penetration,  and  inoculated  pack 
studies,  as  necessary,  to  establish  the 
minimum  process  necessary  to  destroy 
pathogens.  In  cases  where  the  cooking 
process  or  pasteurization  process  is 
standardized  and  not  unique  to  a 
specific  processor,  articles  in  journals; 
Federal,  State,  or  local  regulations  and 
guidehnes;  or  other  appropriate  vehicles 
could  provide  process  parameters  (Ref. 
52).  Whatever  the  source,  processors 
must  retain  the  documentation  from  the 
process  authority  that  the  process  will 
be  effective  as  part  of  their  HACCP 
records,  in  accordance  with  proposed 
§  123.8(c). 

The  process  established  by  a  process 
authority  should  include  values  for 
those  aspects  of  the  process  that  can 
affect  the  destruction  of  pathogens.  The 
most  notable  of  these  are  cooking  times 
and  temperatures.  Others  may  include 
the  initial  internal  temperature  of  the 
cooking  medium  before  the  cooking,  the 
product  size  and  species,  and  the 
viscosity  of  formulated  products  such  as 
soups. 

FDA  is  already  aware  that  the  cooking 
processes  necessary  to  create  a 
marketable  product  for  several  types  of 
cooked,  ready-to-eat  products  are  many 
times  more  lethal  than  necessary  to 
inactivate  pathogens  (Ref.  114).  The 
products  are  tne  several  types  of  crabs 
listed  in  the  guidelines  at  proposed 
Appendix  A,  section  4.a.4.  FDA  has 
tentatively  concluded  that,  for  these 
products,  the  adequacy  of  both  the 
cooking  process  and  cooking  equipment 
can  be  assumed. 

It  is  Ukely  that  other  products  could 
be  added  to  this  list.  The  agency  invites 
comments  on  this  point.  Comments 
should  be  accompanied  by  data  that  will 
enable  the  agency  to  determine  that  the 
minimum  cooking  process  necessary  to 
achieve  a  marketable  product,  e.g.,  heat 
penetration  data  and  data  on  the  range 
of  cooking  processes  (times  and 
temperatures)  applied  to  that  product, 
will  produce  a  safe  product. 

The  same  general  principles  also 
apply  to  the  design  of  the  cooking  and 
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pesleurization  equipment.  It  is 
necessary  that  this  equipment  be 
designed  and  operated  so  that  every  unit 
of  product  receives  the  established 
minimum  cooking  or  pasteurization 
process  proposed  (Appendix  A,  section 
4.  a.2.  and  b.2.)  (Ref.  85).  FDA 
recommends  that  the  equipment  be 
evaluated  for  design  and  operation  by  a 
process  authority  who  is  femihar  with 
the  dj-namics  of  temperature 
distiibution  in  processing  equipment  In 
some  instances,  temperature 
distribution  studies  may  be  neces.sary  to 
establish  the  adequacy  of  the 
equipment.  In  other  instances,  existing 
literature  should  be  sufficient. 
Processors  must  obtain  and  retain 
documentation  that  the  equipment  will 
provide  the  minimum  process  as  part  of 
their  HACCP  records  in  accordance  with 
§  123.8. 

2.  Contaioer  Integrity 

The  proposed  guidelines  advise  In 
Appendix  A.  section  3.  a  and  d.  that 
HACCP  plans  prepared  in  accordance 
with  part  123,  subpart  A  will  normally 
identify  finished  product  container 
sealing  for  pasteurized  products  and 
postpesteurizing  cooling  as  critical 
control  points.  Contamination  with  C. 
botvlinum  type  E  during  the 
postpesteurization  coding  step  is  a 
special  food  safety  hazard  that  must  be 
controlled  for  pasteurized  products. 
Two  fKJtential  causes  of 
recontami nation  are  poor  container 
seams  and  contaminated  cooling  water. 
Consequently,  the  guidelines,  at 
Appendix  A,  section  5,  recommend 
controls  that  processors  can  utilize  that 
are  likely  to  meet  the  requirements  of 
subpart  A.  Appendix  A,  section  5.a. 
advises  processors  how  to  inspect 
finished  product  containers  of 
pasteurizied  {>roducts  for  container 
integrity  to  ensure  a  consistently 
reliaWe  hermetic  seal.  At  proposed 
Appendix  A,  section  5.b.,  the  guidelines 
advise  about  testing  for  the  presence  of 
sanitizer  in  cooling  water. 

Seam  inspections  should  determine 
whether  the  seams  conform  to  the 
manufacturer's  guidelines.  Additionally, 
because  of  variations  from  seaming  head 
to  seaming  bead,  from  closing  machine 
to  closing  machine,  and  over  time  for 
any  one  machine  or  head,  FDA 
recxunmends  that  processors  conduct 
inspections  for  each  machine  and  head 
at  least  every  4  hours.  Visual  seam 
inspections  are  not  adequate  to  fully 
assess  the  integrity  of  the  seam.  Physical 
testing  and,  m  thecase  of  double  seams, 
seam  teardown  and  meesurement,  are 
necessary  parts  of  the  inspection,  as 
presently  required  for  low  acid  canned 
foods  in  part  113. 


The  presence  of  sanitizer  in  cooling 
water  provides  a  control  for  the  risk  of 
microbiologically  contaminated  water 
being  drawn  into  the  can.  A  vacuum 
created  by  a  collapse  in  the  cooling  vat 
of  the  steam  bead  in  the  container, 
generated  during  the  beating  step,  can 
draw  in  a  minute  amount  of  cooling 
water  and  any  pathogens  contained  in 
that  cooling  water.  Seams  are  in  a 
particularly  stressed  condition  at  that 
time.  Sanitizer  strength  levels  should  be 
checked  periodically  because  there  is  a 
tendency  for  variation  in  strength  to 
occur,  particularly  in  batch-type 
systems. 

3.  Time  and  Temperature 

The  guidelines  advise,  in  proposed 
Appendix  A,  section  3.  e.,  f..  g..  and  h., 
that  HACCP  plans  prepared  in 
accordance  with  subpart  A  of  part  123 
will  normally  identify  cooling  after 
cooking,  processing  after  cooking,  final 
product  cooHng,  and  refrigerated 
storage,  as  critical  control  points.  The 
potential  exists  for  some  pathogenic 
microorganisms  to  survive  the  cooking 
process,  regardless  of  the  controls  that 
are  in  phtce  at  that  step.  Likewise, 
despite  a  processor's  efforts  to  minimize 
recontamination  of  the  cooked  product 
with  pathogens,  the  potential  exists  for 
some  pathogens  to  be  reintroduced.  For 
these  reasons,  it  is  imperative  that 
exposure  of  the  product  after  the 
cooking  process  to  temperatiu^s  that 
permit  the  growth  of  pathogens  be  kept 
to  a  minimum,  since  larger  numbers  are 
frequently  associated  with  a  greater 
potential  for  disease. 

To  control  hazards  as  required  by  part 
123,  subpart  A.  the  process  must  take 
steps  to  restrict  time/temperature  abuse 
of  ^e  cooked  product  to  the  point  that 
pathogens  such  as  Salmonella  spp.  do 
not  enter  the  rapid  (logarithmic)  phase 
of  growth.  By  restricting  pathogen 
growth  to  the  slow  (lag)  phase,  pathogen 
numbers  should  remain  constant  or 
increase  only  slightly. 

Proposed  Appendix  A,  section  6.a. 
provides  a  way  to  control  the  growth  of 
pathogens  immediately  after  cooking.  It 
advises  that,  after  cooking,  the  product 
should  be  cooled  from  140  "F  (60  *Q  to 
70  'F  (21.1  "Q  within  two  hours.  This 
time/temperature  combination  is  based 
on  the  upper  hmit  for  growth  (i.e.,  140 
•F)  and  the  lower  limit  for  rapid  growth 
(i.e.,  70  'F)  of  such  mesophilic 
pathogens  as  Salmonella  spp.  and  S. 
aureus,  and  the  typical  length  of  the  lag 
phase  for  the  former  microorganism 
(Refs.  23.  85.  and  115)  However.  70  'F 
(21.1  •C)  Mfill  not  fully  control  the 
growth  of  psychrotrophic  pathogens. 
Consequently,  further  cooling  from  70 
•F  (21.1  "Q  to  40  "F  (4.4  "C)  within  4 


additional  hours  is  advisable,  based  on 
the  minimum  growth  temperatures  of 
such  psychrotropic  pathogens  as  L. 
monocytogenes.  Salmonella  spp.,  and  S. 
aureus,  and  the  lag  time  of  Salmonella 
spp.  (Refs.  23,  78.  and  79). 

These  cooling  recommendations  are 
generalfy  consistent  with  those  of  the 
Food  Safety  and  Inspection  Service 
(FSIS)  of  USDA  (Ret  115)  and  the 
National  Food  Processors  Association 
(NFPA)  (Ref.  78).  FDA  invites  comments 
on  the  specifics  in  App.  A.  section  6.a. 

In  those  instances  where  further 
processing  takes  place  before  the 
achievement  of  the  70  "F  (21.1  ^Q  or  the 
40  "F  (4.4  "C)  temperatures,  further 
reduction  in'temperature  need  not  take 
place.  There  is  no  need  for  production 
delays  when  in-process  storage  times 
are  normally  less  than  the  2  or  6  hours 
needed  to  achieve  each  of  these 
temperatures. 

Tne  time/temperature  parameters 
employed  to  control  the  microbiological 
hazards  associated  with  cooling  after 
cooking  can  be  confirmed  by  a  program 
of  routine  time  and  temperature 
monitoring  (Appendix  A,  section  6.a.l.). 
Real  time  documentation  of  this 
monitoring  should  be  done  to  facilitate 
management  and  regulatory  review. 

Alternately,  the  ability  of  the  firm's 
processing  procedures  to  consistently 
achieve  the  appropriate  time/ 
temperature  parameters  can  be 
confirmed  through  scientifically 
conducted  time/temperature  studies 
that  take  into  consideration  the  range  of 
processing  variations  encountered  at.the 
firm.  Examples  of  processing  variations 
include  product  size,  e.g.,  the  range  of 
shrimp  sizes  that  the  firm  typically 
processes:  the  temperature  of  the 
cooling  medium,  e.g.,  the  highest 
temperature  normally  experienced  in 
the  firm's  cooling  unit;  and  the  amount 
of  product  normally  placed  in  the 
cooling  unit. 

In  some  instances  in-process  time/ 
temperatiue  monitoring  may  be 
impractical  or  needlessly  redundant, 
particularly  in  continuous  processing 
systems.  A  scientifically  conducted 
study  is  especially  appropriate  for  such 
situations,  where  it  can  be  assured  that 
in  all  plausible  situations  the  time/ 
temperature  parameters  will  be  met 
Documentation  and  retention  of  the 
conduct  and  results  of  this  study  is 
reouired  by  §123.8. 

Appendix  A,  section  6.b.  advises  how 
processors  can  ensure  that 
microbiological  hazards  associated  with 
postcooking  processing  can  be 
controlled.  It  advises  that  products  not 
be  exposed  to  ambient  temperatures  of 
40  "F  (4.4  "C)  or  higher  for  more  than 
4  hoin^  during  postcooking  processing. 
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again  based  on  the  minimum  growth 
temperature  of  such  psychrotropic 
pathogens  as  L  monocytogenes  and  on 
the  normal  lag  phase  of  such  mesophilic 
pathogens  as  Salmonella  spp.  The 
agency  recognizes  that,  for  many 
products,  manipulation  of  the  product 
after  cooking,  while  undesirable  from 
the  standpoint  of  microbiological 
recontami nation,  is  necessary  for  many 
cooked,  ready-to-eat  products.  It  is  often 
impractical  to  perform  this 
manipulation  under  refrigerated 
conditions.  Consequently,  the  product 
will  be  exposed  to  some  combination  of 
time  and  temperature  that  may  allow  for 
microbiological  growth.  The 
recommended  conditions  will  minimize 
the  growth  of  pathogenic 
microorganisms  and  the  production  of 
heat  stable  toxins  (e.g.,  staphylococcal 
enterotoxin). 

The  ability  of  the  firm's  processing 
procedures  to  consistently  achieve  its 
time/tem{)erature  parameters  can  be 
confirmed  by  monitoring  the  length  of 
time  that  the  product  is  exposed  to  such 
ambient  temperatures.  Documentation 
of  time/temperature  monitoring  must  be 
in  accordance  with  §  123.8.  to  fecilitate 
management  and  regulatory  review. 

Appendix  A,  section  6.c.  advises  how 
processors  can  ensure  that 
microbiological  hazards  associated  with 
final  product  cooling  can  be  controlled. 
Following  the  manipulation  of  the 
product  during  postcooking  processing, 
it  will  be  necessary  for  the  processor  to 
cool  the  product  to  a  temperature  that 
will  not  support  the  further  growth  of 
mesophilic  or  psychrotropic  pathogens. 
This  result  can  be  achieved  by  cooling 
the  finished  product  to  an  internal 
temperature  of  40  °F  (4.4  "C)  within  4 
hours  of  either  placing  it  in  the  finished 
product  container  or  completing 
pasteurization.  Again,  the 
recommendation  is  based  on  the 
minimum  growth  temperature  of  such 
psychrotropic  pathogens  as  L. 
monocytogenes  and  on  the  normal  lag 
phase  of  such  mesophilic  pathogens  as 
Salmonella  spp.  Of  specific  concern  to 
the  pasteurization  process  is  the 
reduction  of  the  internal  temperature  of 
the  product  to  a  level  that  will  not 
support  the  growth  of  any  surviving 
spores  of  C.  botulinum,  type  E. 

The  ability  of  the  firm's  processing 
procedures  to  consistently  achieve  its 
time/temperature  parameters  can  be 
confirmed  by  a  program  of  routine  time 
and  temperature  monitoring  designed  to 
address  the  particulars  of  the  firm's 
processing  system.  Real  time 
documentation  of  this  monitoring 
should  be  done  to  facilitate  management 
and  regulatory  review. 


Alternately,  the  firm's  ability  to 
consistently  meet  its  parameters  can  be 
confirmed  through  scientifically 
conducted  time/temperature  studies 
that  take  into  consideration  the  range  of 
processing  variations  encountered  at  the 
firm.  Examples  of  these  processing 
variations  include  container  size,  the 
temperature  of  the  cooling  medium,  and 
the  amount  of  product  normally  placed 
in  the  cooling  unit.  In  many  instances, 
in-process  time/temperature  monitoring 
may  be  impractical  and  expensive  for 
sealed  finished  product  containers.  A 
scientifically  conducted  study  is 
especially  appropriate  in  such 
situations,  where  it  can  be  assured  that 
in  all  plausible  situations  the  time/ 
temperature  constraints  vdll  be  met. 
Documentation  of  the  conduct  and 
results  of  the  study  is  required  imder 
prop>osed  §  123.8  to  facilitate 
management  and  regulatory  review. 

Temperature  control  during 
refrigerated  storage  is  best  achieved 
through  the  use  of  temperature 
indicating  and  recording  devices  and 
recordkeeping,  as  stated  in  Appendix  A, 
section  6.d.2.  (Ref.  85).  However.  FDA 
recognizes  that  some  processors  may 
desire  to  manually  monitor  the 
temperature  of  the  refrigeration  unit, 
using  only  a  temperature-indicating 
device  and  a  logbook.  When  coupled 
with  a  high  temperature  alarm  or  a 
maximum-indicating  thermometer,  the 
agency  feels  that  this  practice  represents 
an  acceptable  alternative. 

The  guideline  advises,  in  Appendix 
A,  section  3.i.,  that  HACCF  plans 
prepared  in  accordance  with  subpart  A 
of  part  123  will  normally  identify 
distribution  as  a  critical  control  point. 
Distribution  of  perishable  products 
encompasses  the  same  hazards  as 
associated  with  refrigerated  storage.  For 
this  reason,  in  Appendix  A,  section  6.e., 
the  agency  is  recommending  a  critical 
limit  of  an  internal  temperature 
maximum  of  40  'F  (4.4  "C)  and  is 
encouraging  the  shipper  and  consignee 
to  arrange  for  appropriate  control 
measures. 

The  agency  recognizes  that 
distribution  patterns  vary  considerably 
from  single  shipments  to  pooled  and 
multiple  delivery  shipments,  from  iced 
shipments  to  refrigerated  shipments, 
and  from  shipments  on  the  consignee's 
truck  to  shipments  on  the  shipper's 
truck  to  common  carrier  shipments. 
Each  mode  presents  different 
opportunities  and  impediments  for 
control. 

4.  Temperature  Monitoring  Equipment 

Processors  must  monitor  and  control 
the  temperature  of  their  refrigeration 
units  in  order  to  ensiu«  that 


microorganisms  of  public  health 
concern  do  not  increase  in  numbers. 
Likewise,  processors  must  control  the 
times  and  temperatures  of  their  thermal 
processes  in  order  to  ensure  that  the 
minimum  thermal  process  is 
consistently  delivered  to  the  product. 
The  guidelines  address  the  outfitting  of 
cooking,  pasteurization,  and 
refrigeration  equipment  with 
temperature  indicating  and  recording 
devices  (Appendix  A,  sections  4.  a.2.ii. 
and  b.2.ii.,  and  section  6.d.2., 
respectively).  A  temperature- recording 
device  provides  a  complete  history  of 
the  temperature  throughout  the  thermal 
process  by  continuously  recording  it  on 
a  chart.  As  has  been  demonstrated  for 
low  acid  canned  foods,  the  chart  itself 
provides  an  excellent  HACCP  record  for 
the  benefit  of  both  processor  and 
regulator.  For  this  record  to  be 
meaningful,  it  is  critical  that  the 
temperature-recording  device  sensor  be 
installed  so  as  to  accurately  represent 
the  temperature  of  the  heating  or 
cooling  medium. 

Temperature-recording  devices  are 
easily  jarred  and  rendered  inaccurate. 
They  can  be  calibrated  and  corrected 
against  a  temperature-indicating  device 
(e.g.,  a  thermometer)  quite  easily, 
however.  Processors  should  do  so  at 
least  at  the  beginning  and  end  of  each 
production  day  in  order  to  determine 
whether  the  instrument  was  accurate 
throughout  the  day's  production.  In  this 
situation,  the  temperature-indicating 
device  serves  as  reference  instrument 
since  it  is  much  more  reliable. 
Consequently,  the  temperature- 
recording  device  should  never  show  a 
higher  temperature  than  the 
temperature-indicating  device. 

Temperature-indicating  devices  are 
generally  reliable  and  need  only  be 
calibrated  upon  installation  and 
annually  thereafter.  Calibration  should 
be  against  a  standardized  (i.e.,  traceable 
to  the  National  Bureau  of  Standards) 
thermometer  that  is  not  subject  to  the 
rigors  of  the  processing  environment 
(Ref.  85).  Temperature-indicating 
devices  must  often  be  read  under  less 
than  ideal  plant  conditions,  so  they 
should  be  installed  in  a  location  that 
facilitates  easy  reading.  As  with  the 
temperature-recording  device,  the 
sensor  on  the  temperature-indicating 
device  should  be  installed  so  as  to 
accurately  represent  the  temp)erature  of 
the  beating  or  cooling  medium. 

5.  Corrective  Actions 

Appendix  A,  section  8.  advises 
processors  about  corrective  action  steps 
that  they  should  consider  to  comply 
with  the  proposed  corrective  action 
requirements  in  §  123.7  of  subpart  A. 
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Because  the  eraluation  of  critical  Hmit 
failures  relating  to  the  cooking  step  and 
the  terminal  heat  treatment  step  of 
cooked,  ready-to-eat  products  may  well 
require  an  understanding  of  the 
technical  aspects  of  thermal  process 
calculations.  Appendix  A.  section  &. 
recommends  additional  cootroli  to 
thosH  required  by  §  123.7  in  this  regard. 
Of  primary  importance  is  the 
recommendation  that  any  corrective 
action  other  than  processing  to 
eliminate  the  hazard  or  destruction 
must  be  assessed  by  a  competent 
process  authority.  For  this  ptupose.  a 
process  authority  may  be  a 
representative  of  the  firm  or  may  be  an 
outside  source,  so  long  as  the  process 
authority  has  a  scientific  beckground 
that  is  adequate  to  make  the  assessment. 

6.  Sanitary  Zones 

Section  123.10  of  subpart  A 
establishes  requirements  for  all 
processors  for  sanitation  within  the 
processing  environment  In  addition  to 
these  requirements,  this  guideline 
recommends  in  Appendix  A,  section  8. 
that  processors  of  cooked,  ready-to-eet 
products  establish  sanitary  zones  in 
their  facilities.  The  agency  invites 
comments  on  the  merits  of  this  concept 
and  on  whether  it  should  be  codified  in 
the  regulations. 

The  importance  of  good  sanitation  in 
the  processing  of  cooked,  ready-to-eat 
products  cannot  be  overemphasized. 
While,  as  has  been  statad  earlier,  plant 
sanitation  has  no  real  bearing  on  human 
food  safety  for  many  foods,  the  safety  of 
cooked,  ready-to-eat  products  can  be 
easily  jeopardized  by  pathogens  that  are 
introduced  through  poor  sanitation 
practices.  Consequently,  FDA  is 
recommendicg  that  processors  establish 
sanitary  zones  around  areas  where 
products  that  have  already  been  cooked 
are  being  handled  or  stored.  The 
primary  purpose  of  a  sanitary  zone  is  to 
physically  separate  insanitary  objects 
from  cooked  products.  Sanitary  zones 
can  also  minimize  the  likelihood  of 
airborne  contamination  through  proper 
filtration  and  positive  air  pressure  in  the 
zone. 

A  sanitary  zone  is  a  separation  of 
operations  by  location,  partition,  air 
flow,  or  enclosed  systems.  In  most 
cases,  it  requires  procedural  changes  to 
minimize  the  risk  of  contamination  but 
not  large-scale  structural  changes. 
Canada  has  successfully  incorporated 
the  concept  of  sanitary  zones  for  seafood 
processing  as  part  of  its  HACCP-based 
inspection  program  (Ret.  116). 


K.  Guideline  For  Scombroid  Toxin 
Forming  Species 

FDA  is  proposing  a  guideline  in 
Appendix  B  for  handling  of  the  species 
in  which  scombroid  toxin  can  form. 
This  problem  is  primarily,  but  not 
exclusively,  associated  with  members  of 
the  family  Scombridae.  The  fish 
involved  contain  significant  levels  of 
naturally  occurring  free  histidine  in 
their  flesh,  which  certain  bacteria  can 
decaiboxylate  into  histamine. 
Significant  histamine  levels  occur  when 
the  fish  are  exposed  after  death  to  times 
and  temperatures  that  permit  the  growth 
of  these  bacteria.  Histamine  can  result 
in  a  mild  to  severe  allergic  response  in 
humans.  Scombrotoxin  poisoning  is  one 
of  the  three  most  common  seafood- 
related  illnesses  (Ref.  5,  p.  24).  The 
scombrotoxic  species  that  have  been 
associated  with  foodbome  illness 
include  tuna,  bhiefish.  mahi.  mackerel, 
sardines,  herring,  kahawai,  anchovies, 
and  marKn. 

This  HACCP  guidance  is  intended  to 
maximize  the  use  of  controls  to  ensure 
proper  handling  of  scombrotoxic  species 
and  thus  to  minimize  the  possibility  of 
a  problem.  It  also  recognizes  the  often 
complex  pathways  of  movement  and 
ownership  through  which  such  fish  may 
pass.  Failure  to  ensure  safe  handling  at 
any  point  in  the  chain  may  render  the 
fish  injurious  to  health. 

There  is  a  basis  for  concern  about  the 
safety  of  the  fish  as  soon  as  histamine 
begins  to  form.  Once  the  histamihe- 
forming  process  has  begun,  it  is  like  a 
chain  reaction.  Lowering  the 
temperature  of,  or  freezing,  the  fish  will 
slow  or  arrest  the  process,  but  only 
cooking  and  prevention  of 
recontamination  can  stop  it  (Refs.  9  and 
117). 

The  guideline  describes  a  HACCP 
system  that  emphasizes  reliance  upon 
accurate  recordkeeping  to  show 
continuity  of  proper  handling.  Accurate 
knowledge  of  the  time/temperature 
history  of  the  fish  is  very  important  in 
determining  the  likelihood  that  the  fish 
are  unsafe  or  may  become  unsafe.  The 
guideline  also  calls  for  more  stringent 
processor  controls  to  be  applied  to  lots 
for  which  records  are  inadequate.  While 
this  guideline  is  designed  to  pre\'ent 
problems,  nothing  in  it  should  be 
construed  as  meaning  that  the  agency 
will  not  take  regulatory  action  if  it  finds 
decomposed  fish. 

The  guideline  in  Appendix  B,  section 
2.  identifies  receipt  of  raw  materials, 
which  include  Imported  shipments,  as  a 
critical  control  point  lor  processors  of 
scombroid  toxin  forming  species.  Time/ 
temperature  abuse  by  the  fisherman  can 


result  in  decomposition  and  the 
resultant  {Koduction  of  histamine. 

Decomposition  can  also  occur  before 
the  fish  are  removed  from  the  harvest 
water  if  the  fish  dies  in  capture  nets  or 
on  long  lines.  In  such  an  event,  the 
degree  of  decompasitioa  will  reflect  the 
sea  temperature,  time  in  the  water,  and 
particular  species  (Ref.  118).  It  is  not 
uncommon  to  encounter  water 
temperatures  of  80  "F  to  90  °F  in 
tropical  waters,  which  can  produce 
rapid  decomposition. 

Thus,  rapid  cooling  of  fish  when  they 
are  captured  is  very  important  to 
prevent  initiation  of  the  process  by 
which  histamine  is  produced.  Fish 
subjected  to  68  "F  for  periods  as  short 
as  one  day,  a  practice  which  can  happen 
in  warm  climates  on  fishing  vessels, 
will  yield  high  levels  of  histamine,  even 
if  the  fish  are  later  stored  at  refrigerated 
temperatures  (Ref.  117). 

For  these  reasons,  the  guideline 
advises  that  processors  of  fish  and 
fishery  products  from  scombroid  toxin 
forming  species  must  ensure  that  their 
raw  materials  are  essentially  free  of 
decompo6ition  and  histamine  as  a  result 
of  time/temperature  abuse  that  occurred 
before  the  processor  received  them.  The 
guideline  provides  for  three  interrelated 
controls  for  the  processor  to  apply  with 
regard  to  raw  materials.  For  the  first 
proces.sor  that  takes  ownership  after 
harvest,  these  are:  (1)  Time/temperature 
records  from  the  harvesting  vessel 
(Appendix  B.  section  3.a.l.);  (2) 
organoleptic  examination  of  the  fish 
from  the  hs-vesting  vessel  for 
decomposition  (App>endix  B.  section 
3.a.2.}:  and  (3)  histamine  analysis,  if 
warranted  by  the  time/temperature 
history  of  the  fish  as  revealed  by  the 
time/temperature  record  from  the  vessel 
or  by  the  results  of  the  organoleptic 
examination  (Appendix  B.  section 
3. a. 3.).  or  both.  Time/temperature 
records  from  the  vessel  indicate  whether 
entire  lots  from  the  vessel  may  be 
suspect,  and  thus  in  need  of  a  histamine 
examination,  because  of  unusual  events 
on  tlie  vessel.  Such  records  would  not 
normally  reveal,  however,  whether  there 
are  individual  fish  in  the  lot  that  may 
have  decomposition.  An  organoleptic 
examination  for  decomposition  serves  to 
screen  individual  fish.  It  also  serves  as 
a  way  to  verify  the  time/temperature 
records  from  the  vessel  with  regard  to 
an  entire  lot.  If  organoleptic 
examination  reveals  an  unusually  high 
number  of  fish  with  decomposition,  the 
entire  lot  should  be  considered  suspect 
and  subjected  to  histamine  analysis. 

Appendix  B.  section  3.a.l  provides 
for  bow  the  first  processor  can  take 
measures  to  determine  whether  the  fish 
were  properly  harvested  and  handled  on 
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board  the  harvesting  vessel. 
Certification  of  the  mode  of  capture, 
including  information  on  the  time 
between  physical  capture  and  bringing 
the  fish  on  board,  handling  techniques, 
and  the  use  of  temperature  logs  onboard 
the  vessel  that  record  that  time/ 
temperature  history  of  the  fish  (for 
example,  catch  date  and  time,  means 
and  rate  of  cooling,  storage  temperature, 
and  refrigerated  brine  or  seawater 
temperature)  provide  documentation  to 
the  processor  and  to  regulatory 
authorities  that  the  fish  were  properly 
handled.  Such  records  on  the  handling 
of  the  fish  should  be  part  of  an  HACCP 
system  and  can  be  used  in  the  sjjecific 
HACCP  plans  of  processors. 

The  harvester's  goal  should  be  to 
bring  the  fish  to  an  internal  temperature 
of  40  "F  (4.4  °C)  or  below  as  soon  as 
possible  after  the  fish  dies  to  minimize 
the  risk  of  histamine  production. 
Cooling  fish  below  59  "F  (15  "C),  and 
preferably  below  50  'F  (10  "C).  greatly 
reduces  the  growth  of  populations  of  the 
bacteria  that  are  most  likely  to  cause 
histamine  formation  (Ref.  7,  p.  95).  Once 
bacterial  growth  has  begun,  temperature 
at  or  below  41  °F  (5  "C)  halts  bacterial 
growth,  although  enzymatic  histamine 
formation  may  slowly  continue  (Ref.  7. 
p.  95).  Consequently,  in  proposed 
Appendix  B,  section  3.a.l.,  the  agency  is 
recommending  a  slightly  lower  flesh 
temperature  of  40  "F  (4.4  "C)  or  below. 
This  temperature  is  consistent  with 
recommendations  of  safe  temperatures 
in  other  sections  of  the  proposed 
regulation.  Nonetheless,  FDA 
specifically  invites  comments  on  the 
appropriateness  of  this  temperature. 

Appendix  B,  section  3.a.l. 
recommends  that  the  time/temperature 
history  from  the  vessel  be  on  a  lot-by- 
lot  basis  and  defines  a  lot  as  a  discrete 
storage  compartment  on  the  vessel  in 
keeping  with  industry  practice.  A  lot 
typically  reflects  a  day's  catch.  Because 
a  boat's  catch  can  be  subject  to  varying 
conditions  and  treatment  from  day-to- 
day, the  time/temperature  records 
should  be  specific  to  each  lot. 

If  the  time/temperature  records 
suggest  that,  for  a  particular  lot,  the 
conditions  on  the  vessel  were  likely  to 
cause,  or  significantly  contribute  to,  the 
formation  of  histamine  in  the  fish,  or  if 
no  adequate  time/temperature  records 
exist  for  that  lot,  the  guideline  provides 
that  a  representative  sample  of  fish  fitim 
the  lot  be  analyzed  for  histamine 
App)endix  B,  section  3.a.2.ii.B.).  The 
samples  should  be  collected  on  a 
statistically  valid  sample  schedule 
because  variations  in  time/temperature 
abuse  are  likely  at  various  points  in  a 
ship's  hold. 


The  second  control,  organoleptic 
examination  by  the  processor  for 
decomposition,  should  be  performed 
regardless  of  what  the  time/temperature 
records  show  (Appendix  B,  section 
3.a.2.).  First,  decomposition  is  a  form  of 
adulteration  under  4G3(a)(3)  of  the  act. 
Second,  as  indicated  earlier,  an 
organoleptic  examination  provides  a 
screening  mechanism  for  individual 
'fish.  It  is  possible  for  the  conditions  on 
the  vessel  to  be  good  but  for  some  fish 
to  develop  decomposition  anyway. 
Third,  also  as  stated  earlier,  an 
examination  for  decomposition  provides 
a  way  to  verify  the  time/temperature 
records. 

FDA  recognizes  that  an  organoleptic 
examination  of  each  fish  can  be  highly 
impractical.  Consequently,  the  guideline 
calls  for  an  examination  of  a 
representative  number  of  fish  to  achieve 
a  95  percent  certainty  that  the  total 
number  of  fish  in  the  lot  that  exhibit 
decomposition  does  not  exceed  2.5 
percent.  (The  significance  of  2.5  percent 
is  addressed  in  the  preamble  discussion 
of  Appendix  B,  section  3.  a.2.iii.  and 
a.2.iv.)  Using  this  approach,  the  number 
of  fish  examined  will  be  reasonably 
close  to  the  total  number  of  fish,  so  that 
the  goal  of  screening  individual  fish  is 
preserved  to  the  maximum  extent 
practicable.  Additionally,  FDA  expects 
that  this  representative  sample  will  be 
large  enough  so  as  to  provide  a 
sufficient  verification  of  the  time/ 
temperature  records  for  the  entire  lot. 

Appendix  B,  section  3.a.2.i.  provides 
that  no  fish  flesh  that  exhibits  any 
organoleptically  detectable 
decomposition  should  be  used  for  food. 
Aside  from  the  clear  violation  of 
402(a)(3)  of  the  act  presented  by  such 
decomposition,  the  public  health  risk 
presented  by  decomposition  in 
scombrotoxin  forming  species  is 
unacceptable.  While  the  existence  of 
decomposition  does  not  mean  that 
scombrotoxin  is  present,  it  does  mean 
that  a  process  has  begun  that  can  lead 
to  the  presence  of  scombrotoxin  over  the 
shelf  life  of  the  fish  or  fishery  product. 

In  some  instances,  e.g.,  large  fish  such 
as  tuna,  isolated  parts  of  the  fish  will 
exhibit  decomposition  but  other  parts 
will  be  free  of  decomposition.  FDA 
recognizes  that  it  is  possible  to  remove 
those  parts  of  a  fish  that  have 
decomposition  and  salvage  the 
remainder.  App>endix  B.  section  3.a.2.i. 
provides  for  such  reconditioning  so  long 
as  a  histamine  examination  is  performed 
on  the  flesh  that  is  free  of 
decomposition.  FDA  believes  that  a 
histamine  test  is  prudent  under  such 
circumstances  to  verify  that 
scombrotoxin  forming  processes  are  not 
at  work  in  that  flesh. 


The  guideline  also  provides  for  how 
the  processor  should  use  organoleptic 
examination  and  time/ temperature 
records  in  tandem  to  determine  whether 
fish  or  fishery  products  from  scombroid 
forming  species  are  fit  for  further 
processing  or  should  first  be  subject  to 
a  histamine  examination.  If  no 
decomposition  is  found,  and  the  time/ 
temperature  records  show  that 
conditions  on  the  vessel  were  unlikely 
to  cause,  or  significantly  contribute  to. 
the  formation  of  histamine  in  the  fish, 
all  the  fish  from  that  lot  may  be  further 
processed  or  directly  entered  into 
commerce  (Appendix  B,  section 
3.a.2.ii.).  If.  as  stated  earlier,  the  time/ 
temperature  records  are  inadequate  or 
indicate  conditions  that  could  cause 
histamine,  the  processor  should  always 
conduct  a  histamine  analysis  on  a 
representative  sample  regardless  of  the 
decomposition  findings. 

If  decomposition  is  found  in  less  than 
2.5  percent  of  the  lot.  end  the  time/ 
temperature  records  show  that 
conditions  on  the  vessel  were  unlikely 
to  cause,  or  significantly  contribute  to. 
the  formation  of  histamine  in  the  fish. 
Appendix  B.  section  3.a.2.iii.  provides 
that  the  decomposed  fish  should  be 
removed  in  accordance  with  the 
procedure  outlined  in  Appendix  B. 
section  3.a.2.i.,  but  that  it  is  not 
necessary  to  subject  the  lot  to  a 
histamine  examination.  The  agency  has 
tentatively  concluded  tliat 
decomposition  below  2.5  percent  is  not 
significant  in  terms  of  the  acceptability 
of  the  entire  lot.  Under  the  best 
conditions,  it  is  po.^ible  that  some  fish 
in  a  large  lot  will  experience  some 
minimal  decomposition.  Under  these 
circumstances,  so  long  as  the  fish  with 
decomposition  are  culled  from  the  lot, 
there  is  no  reason  to  suspect  that  the  lot 
has  been  subject  to  unusual  conditions 
that  could  cause  histamine  or 
scombrotoxin  to  form.  The  agency  is 
aware  that  the  canned  tuna  industry 
uses  the  2.5  percent  value  to  determine 
whether  special  handling  of  a  lot  is 
warranted  (Ref.  119).  The  canned  tuna 
industry  has  concluded,  just  as  FDA 
tentatively  concludes,  that  levels  above 
2.5  percent  represent  likely  exposure  of 
the  fish  in  a  lot  to  conditions  that  are 
out  of  the  ordinary  and  potentially 
dangerous. 

For  these  reasons,  if  the  processor 
finds  decomposition  in  more  than  2.5 
percent  of  the  fish  from  a  lot,  those  fish 
must  be  removed  from  the  lot,  and  a 
histamine  examination  needs  to  be 
performed  on  a  representative  sample  of 
the  remaining  fish  in  that  lot  (Appendix 
B.  section  3.a.2.iv.). 

It  is  important  to  recognize  that  where 
the  time/temperature  records  are 
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inadequate  for  all  the  fish  on  a  vessel, 
or  show  poor  conditions  for  all  the  fish 
from  a  vessel,  histamine  analyses 
should  be  performed  on  representative 
samples  from  each  lot  on  the  vessel. 
Although  an  appropriate  number  of  fish 
for  sampling  could  possibly  be  provided 
from  a  single  lot.  the  results  would  not 
be  representative  of  the  vessel  as  a 
whole. 

Appendix  B.  section  3.a.3.  describes 
how  fish  should  be  disposed  of 
depending  on  the  results  of  a  histamine 
examination.  In  keeping  with  current 
policy,  the  agency  expects  that  any  fish 
that  is  found  to  have  histamine  above  a 
defect  action  level  or  other  regulatory 
level  or  limit  for  histamine  established 
by  FDA  will  not  be  used  for  food. 
Moreover,  the  agency  expects,  as 
reflected  in  Appendix  B,  section  3.a.3.i., 
that  a  finding  of  histamine  over  such 
level  or  limit  in  any  fish  in  a  lot  from 
the  vessel  will  result  in  the  destruction 
of  that  entire  lot.  regardless  of  the 
percentage  of  decomposition  that  was 
organoleptically  detected  or  the 
conditions  on  the  vessel  as  indicated  by 
the  time/temperature  records.  Such  a 
histamine  finding  strongly  indicates  that 
neither  the  records  from  the  vessel  nor 
the  decomposition  test  (if  the  results 
were  below  2.5  percent)  are  reliable. 
Histamine  may  be  present  in  the 
absence  of  organoleptically  detectable 
decomposition. 

Similarly,  the  agency  expects,  as 
reflected  in  Appendix  B,  section 
3.a.3.ii.,  that  a  finding  of  histamine 
below  the  action  level,  but  higher  than 
is  normally  found  in  fresh  fish  (Refs. 
120  and  121),  in  any  fish  in  a  lot  will 
result  in  the  immediate  cooking  of  all 
the  fish  in  the  lot  to  ensure  that 
scombrotoxin  will  not  form  over  the 
shelf  life  of  the  fish.  Cooking  stops  the 
histamine  forming  process  once  it  has 
started.  Without  this  cooking,  any 
elevated  temperatures  later  in  the 
distribution  system  or  in  the  home  can 
result  in  a  rapid  elevation  of  histamine 
levels  to  hazardous  levels  (Ref.  117,  p. 
341). 

Appendix  B,  section  3.b.  addresses 
raw  materials  controls  that  can  be 
exercised  by  subsequent  processors,  i.e., 
those  other  than  the  first  processor  to 
take  possession  of  scombroid  toxin 
forming  fish  and  fish  products  from  a 
harvester.  Assuming  that  the  first 
processor  has  met  its  responsibilities 
with  regard  to  raw  materials  as 
explained  above,  and  has  not  caused  a 
problem  through  improper  handling 
during  processing,  subsequent 
processors  should  determine  whether 
decomposition  occurred  during  transfer 
from  the  previous  processor. 
Consequently,  the  guideline  provides,  at 


Appendix  B,  section  3.b.l.,  that 
subsequent  processors  that  do 
processing  other  than  simply  storing, 
should  subject  a  representative  sample 
of  fish  or  fish  products  from  each  lot  to 
an  organoleptic  examination.  Any 
finding  of  decomposition  in  that  sample 
should  lead  to  organoleptic  examination 
of  the  entire  lot.  If  decomposition  is 
found  in  more  than  2.5  percent  of  the 
fish  in  the  lot.  the  processor  should 
perform  a  histamine  examination  on  a 
representative  sample  of  fish  from  the 
lot.  These  gradations  are  consistent  with 
the  expectations  reflected  in  the 
guidelines  for  first  processors. 

FDA  has  tentatively  concluded  these 
measures  need  not  be  taken  by  those 
who  only  store  fish  and  fishery 
products.  While  time/temperature  abuse 
can  occur  during  storage,  and  thus 
scombroid  toxin  forming  species  must 
be    held    at    appropriate    temperatures 
(40  "F  (4.4  "O  or  below),  the  hazard  of 
scombrotoxin  in  the  finished  product 
can  be  controlled  by  those  who  own  the 
product  or  manipulate  it  during 
processing. 

As  suggested  above,  time/temperature 
abuse  can  occur  during  processing  as 
well  as  before  the  raw  materials  are 
received.  It  is  important  that  processors 
identify  critical  control  points  and 
suitable  controls  that  will  protect  fish 
and  fish  products  that  can  form 
scombrotoxin  from  time/temperature 
abuse.  As  the  guideline  for 
scombrotoxin  states  in  Appendix  B, 
section  5.,  memy  of  the  controls  for  time 
and  temperature  in  the  guideline  for 
cooked,  ready-to-eat  products  should  be 
applicable  to  the  processing  of 
scombrotoxin  forming  species.  Such 
handling  conditions  are  necessary  to 
control  histamine  production.  In 
addition.  Appendix  B,  section  4. 
provides  that  products  that  are 
undergoing  processing  not  be  exposed 
to  ambient  temperatures  of  40  "F  (4.4  °C) 
or  higher  for  more  than  4  hours  during 
that  processing.  The  agency  recognizes 
that  for  many  products,  manipulation 
under  unrefrigerated  conditions  is 
necessary.  The  processor  must  be  aware, 
however,  that  during  such  periods  the 
product  will  be  exposed  to  conditions 
that  can  lead  to  histamine  formation. 
Appendix  B.  section  4.  describes  how  to 
minimize  this  possibility. 

To  comply  with  Appendix  B.  section 
4..  the  processor  should  monitor  the 
length  of  time  that  the  product  is 
exposed  to  ambient  temperatures  of  40 
•F  or  higher.  Documentation  of  the  time/ 
temperature  monitoring  controls  will 
facilitate  management  and  regulatory 
review. 


L.  Guideline  for  Product  Integrity 
1.  Economic  Adulteration 

Economic  adulteration  occurs  when  a 
consumer  is  misled  about  the  worth, 
amount,  or  identity  of  a  food  product 
and,  therefore,  unknowingly  pays  for 
value  not  received.  Economically 
deceptive  practices  in  the  representation 
of  a  food's  value  may  occur  in  a  number 
of  ways.  Sections  402(b)  and  403  of  the 
act  define  the  conditions  and  practices 
that  result,  respectively,  in  the 
economic  adulteration  and  misbranding 
of  a  food.  In  addition,  the  Fair  Packaging 
and  Labeling  Act.  15  U.S.C.  1451  et  seq.. 
requires  that  food  packages  and  their 
labeling  provide  consumers  with 
accurate  information  about  the  identity 
and  net  quantity  of  the  contents,  so  that 
consumers  can  make  fair  value 
comparisons  among  products. 

while  any  food  may  be  subjected  to 
economic  adulteration  or  to 
misbranding,  fish  and  fishery  products 
present  distinctive  characteristics  and 
processing  procedures  that  make  them 
more  susceptible  to  abusive  economic 
practices  than  most  foods.  The  great 
variety  of  finfish,  shellfish,  and 
crustacean  species,  as  well  as  the 
multiplicity  of  products  prepared  from 
them,  including  fabricated  surimi-based 
products  that  imitate  actual  seafoods, 
provide  ample  opportunity  for  both 
inadvertent  and  deliberate  economic 
adulteration  and  misbranding  practices 
that  result  in  economic  loss  to  the 
consumer. 

Most  important  among  the 
characteristics  that  make  seafoods 
vulnerable  to  abuse  is  the  similar 
appearance  of  many  finfish,  in  the 
whole,  raw  state,  in  the  form  of  fillets, 
or  as  ingredients.  Unlike  the  situation 
with  the  limited  types  of  red  meats  and 
fowl,  it  is  very  difficult  for  most 
consumers  to  detect  the  substitution  of 
an  economically  inferior  species  for  a 
more  valuable  one  that  is  declared  on 
the  label  or  in  labeling  (e.g.,  the 
substitution  of  rockfish  for  red  snapper). 

Irrespective  of  the  relative  economic 
value  of  the  substitute  species,  section 
403(a)(1)  of  the  act  states  that  a  food 
shall  be  deemed  to  be  misbranded  if  its 
labeling  is  false  and  misleading  in  any 
particular.  More  specifically,  a  food  is 
misbranded  under  section  403(b)  of  the 
act  if  it  is  offered  for  sale  under  the 
name  of  another  food.  If  the  substituted 
fish  is  less  valuable  than  the  species 
represented  on  the  label  or  labeling,  the 
product  is  also  adulterated  under 
section  402(b)(2)  of  the  act.  which  states 
that  a  food  shall  be  deemed  to  be 
adulterated  if  any  substance  has  been 
substituted  wholly  or  in  part  therefor. 
Consequently,  it  is  a  clear  violation  of 
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the  act  when  a  finfish,  shellGsh,  or 
crustacean  is  not  correctly  identified  on 
its  label  or  in  its  labeling. 

Furthermore,  the  misidentification  of 
species  may  also  have  adverse  public 
health  consequences.  Should  an  illness 
or  outbreak  occur  from  a  seafood 
product,  it  is  essential  for  proper 
diagnoses  and  treatment  that  public 
health  investigators  not  be  prevented 
from  quickly  identifying  the  exact  cause 
or  agent  responsible  in  the  food,  and 
from  tracing  it  back  to  the  correct  source 
of  the  food  to  prevent  further  sale  and 
consumption. 

For  example,  in  a  seafood  related 
incident  that  occurred  in  1982,  in  New 
York,  two  men  became  ill  shortly  after 
eating  a  fish  dinner  in  a  restaurant. 
Species  substitution  caused 
investigators  to  erroneously  suspect  that 
the  illnesses  were  caused  by  ciguatoxin 
because  the  food  was  identified  as  being 
red  snapper,  a  species  which  could 
cause  that  illness.  The  food  actually  was 
mahi,  a  fish  which  is  often  associated 
with  scombroid  poisoning  (Ref.  122). 
Scombroid  poisoning  is  associated  with 
high  levels  of  histamine. 

FDA  found  that  the  fish  mislabeled  as 
red  snapp>er  had  been  shipped  from 
Ecuador  and  processed  in  Panama.  Had 
the  fish  been  labeled  as  mahi,  it  would 
not  have  been  permitted  entry  into  the 
United  States  because  FDA  had  an 
automatic  detention  for  mahi  hom 
Ecuador  at  the  time  because  of  problems 
with  high  levels  of  histamine. 

Another  instance  involving  species 
substitution  resulting  in  a  negative 
public  health  consequence  occurred  in 
Hawaii  in  1987.  Fifty  illnesses,  32  of 
which  required  medical  attention,  were 
attributed  to  the  consumption  of  limpets 
misbranded  as  "Baby  Abalone."  The 
symptoms  displayed  were  those  of-a 
histamine-type  reaction.  Because 
abalone  is  not  one  of  the  species 
expected  to  form  histamine,  substituting 
limpets  for  abalone  put  consumers  at 
risk  from  a  food  that  they  had  not 
intended  to  eat.  Thus,  accurate 
identification  of  species  is  essential  to 
public  health  protection  and  prompt 
accurate  diagnosis  and  treatment  of 
illness  when  that  protection  fails. 

Processing  practices  traditionally 
used  in  the  seafood  industry  also  are 
easily  abused  to  increase  a  product's 
weight,  in  the  form  of  ice  or  water.  For 
instance,  frozen  fillets,  shrimp,  crab 
legs,  and  other  products  are  normally 
protected  from  dehydration  (freezer 
bum)  while  frozen  by  the  application  of 
a  light  glaze  of  ice.  A  packer  then 
includes  added  product  in  the  package 
to  compensaiu  for  the  weight  of  the 
glaze.  Excessive  amounts  of  glaze, 
however,  not  compensated  for  in  this 


manner,  can  deliberately  be  used  to 
increase  the  apparent  weight,  and 
therefore  the  apparent  value,  of  the 
product  delivered.  Percentage  weight 
increases  &x)m  overglazing  are  most 
dramatic  for  foods  with  high  surface 
area  to  volume  ratios,  such  as  shrimp. 
Overglazing  is  a  practice  that  violates 
section  402(b)(4)  of  the  act  because  a 
substance  has  been  added  to  increase  a 
food's  weight  or  to  make  it  appear  of 
greater  value  than  it  is. 

A  similar  type  of  fraud  frequently 
results  from  oversoaking  fish  and 
shellfish  meats  in  dip  solutions.  Dip 
solutions  are  customarily  used  to  retard 
the  natural  loss  of  moisture  (drip  loss) 
from  products  such  as  scallops,  which 
are  particularly  susceptible  to  drip  loss. 
However,  exposure  to  the  dip  may 
deliberately  be  prolonged  to  add  weight 
in  the  form  of  water.  Dip  solutions  may 
contain  chemicals,  such  as  sodium 
tripolyphosphate,  that  can  greatly 
enhance  the  amount  of  water  absorbed 
by  the  scallops.  The  net  efTect  of  such 
practices  is  to  mislead  the  consumer 
into  purchasing  added  water  at  scallop 
prices. 

Seafoods  generally  represent  a  high 
dollar  value  per  unit  weight  compared 
with  other  foods,  particularly  crab, 
lobster,  shrimp,  and  certain  shellfish. 
Thus,  even  relatively  modest  percentage 
weight  increases  from  abusive  glazing  or 
water  uptake  from  dip  solutions 
represent  a  substantial  loss  of  value  to 
the  consumer. 

For  the  same  reason,  the  potential 
fraudulent  profit  from  similar  practices 
of  adding  less  valuable  ingredients,  such 
as  breading  on  shrimp  and  fish  sticks  or 
water  to  shucked  oysters,  to  increase  the 
size  or  weight  of  products  are  enticing 
to  unscrupulous  processors. 

The  agency  believes  that  economic 
adulteration  occurs  with  sufficient 
frequency  in  various  seafood  products 
to  result  in  substantial  losses  to  the 
consumer.  Evidence  of  such  economic 
adulteration  usually  comes  to  light 
indirectly,  as  a  result  of  investigations 
that  are  carried  out  for  other  purposes. 

Fourteen  and  one-half  percent  of  the 
samples  of  seafoods  reported  in  1986  as 
having  adverse  findings  by  eight  FDA 
district  offices  were  so  listed  because  of 
product  misrepresentation  (Ref.  123). 

Similarly,  FDA  found  that  in  fiscal 
years  1991  and  1992,  14.8  and  11.7 
percent,  respectively,  of  all  consumes 
complaints  involved  complaints  of 
economic  problems  (Ref.  60). 

Imported  seafood  products  also  are 
subject  to  significant  levels  of  economic 
misrepresentation.  In  1992, 
approximately  13  percent  of  all 
detentions  of  imported  seafood  involved 
some  form  of  misbranding,  such  as  false 


or  misleading  labeling,  short  fill,  short 
weight,  standard  of  identity,  and 
omitted  labeling  (Ref.  124). 

Specific  data  on  species  substitution 
are  available  from  The  National  Seafood 
Inspection  Laboratory  (NSIL)  of  NMFS, 
Department  of  Commerce.  Data  gathered 
for  the  3-year  period  of  1990-1992  by 
the  laboratory  in  conducting  si>ecies 
verification  tests  requested  by  industry 
show  that  59  percent  of  the  samples 
labeled  as  cod,  57  percent  of  the  product 
labeled  as  haddock.  56  percent  of  the 
product  labeled  as  flounder  or  sole,  and 
51  percent  of  the  product  labeled  as  red 
snapper  were  not  the  species  claimed  on 
the  label.  While  these  data  cannot  be 
regarded  as  representative  of  industry- 
wide misbranding  practices  because  the 
testing  was  not  random,  the  results 
indicate  a  remarkably  high  incidence  of 
species  substitution.  Moreover,  these 
findings  are  consistent  with  other 
surveys  (Ref.  35,  p.  45). 

For  example,  a  survey  conducted  in 
Florida  to  determine  the  extent  of  retail 
species  substitution  in  the  case  of  red 
snapper  found  that  64  percent  of  the 
fish  fillets  labeled  for  retail  sale  as  red 
snapper  were  misbranded  (Ref.  125). 
The  prevalence  of  misbranding  just  this 
one  desirable  species  is  underscored  by 
the  observation:  "If  all  of  the  red 
snapper  sold  in  the  United  States  were 
genuine,  the  seas  would  long  since  have 
been  swept  absolutely  clean  of  this 
species"  (Ref.  126.  p.  41). 

While  most  States'  regulations  follow 
FDA  nomenclature  policy  and 
regulations,  misbranding  practices  are 
exacerbated  by  the  failure  of  some  States 
to  require  these  common  names  for 
some  species  sold  within  the  Slate.  Red 
snapper  again  provides  a  case  study  in 
the  extent  of  variation  in  acceptable 
nomenclature  allowed  for  a  species. 
Although  not  permitted  when  sold  in 
interstate  commerce,  California 
regulations  allow  12  species  of  rockfish 
to  be  labeled  as  "Pacific  red  snapp)er" 
within  the  State.  Similarly,  Oregon  and 
Washington  regulations  also  allow 
rockfish  to  be  called  "snapper"  (Ref. 
126.  p.  305).  Moreover,  an  even  greater 
variety  of  imported  species  may  be 
misrepresented  as  "red  snapper." 

Many  in  the  seafood  industry  believe 
that  economic  abuse  is  one  its  most 
significant  problems.  A  survey 
conducted  by  the  National  Fisheries 
Institute  found  that  the  Institute's 
membership  supported  mandatory 
inspection  as  a  means  of  overcoming 
practices  that  pose  a  threat  to  the 
reputation  of  processors  and  packers 
adhering  to  scrupulous  practices  in  the 
representation  of  their  products  (Ref. 
127).  General  agreement  was  found  to 
exist  among  processors,  distributors. 
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and  importers,  as  well  as  retailers  and 
restaurateurs,  that  abusive  economic 
practices  are  widespread,  including 
overglazing  and  overbreading  of  Hshery 
products,  inaccurate  net  weight 
measurement,  and  the  substitution  of 
inferior  species  for  more  valuable  fish. 

In  a  similar  industry  study  by  the 
Southeastern  Fisheries  Association, 
members  ranked  problems  with 
economic  fraud  (such  as  species 
identification,  overglazing,  and  the  use 
of  phosphates)  above  all  other  seafood 
industry  problems,  except  vessel 
handling  practices  (Ref.  128). 

2.  Recommended  Adoption  of  HACCP- 
Based  Methods 

Although  the  agency  recognizes  that 
HACCP  was  developed  primarily  to 
address  safety,  FDA  believes  that  the 
proposed  requirement  in  §  123.6,  for 
seafood  processors  to  adopt  HA(XP 
methods  to  ensure  the  safety  of  seafoods 
provides  an  opportunity  for  processors 
to  develop  and  apply  effective  control 
point  procedures  that  they  can  use  to 
ensure  that  seafoods  comply  with  the 
provisions  of  sections  402(b)  and  403  of 
the  act.  The  Fair  Packaging  and  Labeling 
Act,  the  seafood  standards  of  identity 
promulgated  in  21  CFR,  and  applicable 
compliance  policy  guides  issued  by  the 
agency  (Compliance  Policy  Guides 
7108.01,  7108.03.  7108.04.  7108.12. 
7108.13.  7108.14.  7108.21,  and 
7108.23).  Consequently,  the  agency  is 
proposing  in  Appendix  D  to  establish  a 
guideline  for  HACCP-based  procedures 
to  avoid  economic  adulteration  and 
misbranding  of  seafoods.  Following  this 
guideline  will  enable  processors  to 
develop  procedures  and  records  that 
will  establish  that  they  are  not  engaged 
in  any  practices  that  would  render  their 
products  economically  adulterated. 
Clearly,  however,  guidelines  cannot 
prevent  economic  h^ud. 

The  following  guideline  for  product 
integrity  lists  critical  control  points 
covering  raw  material  receipt, 
processing,  and  labels  and  labeling  that 
processors  and  importers  can 
incorporate  in  their  HACCP  plans.  The 
agency  believes  that  proper  control 
begins  with  verification  of  the  raw 
materials  received  by  a  processor. 
Therefore,  in  Appendix  D,  section  2.a., 
the  agency  is  suggesting  that,  as  part  of 
their  HACCP  plan,  processors  and 
importers  should  include  critical 
control  points  beginning  with  the 
receipt  of  raw  materials.  Ensuring  that 
raw  materials  meet  critical  limits  (e.g.. 
correct  species  identification,  net 
weight,  additive  identification)  at  the 
point  they  enter  a  processor's  or 
importer's  control  is  crucial. 


There  are  a  number  of  ways  to  ensure 
that  species  are  properly  identified. 
Physical  examination,  as  indicated  in 
Appendix  D,  section  2.a.l.  is  the  typical 
method  of  determining  the  identity  of  a 
species.  The  agency  believes  that  most 
seafood  processors  and  importers  are 
knowledgeable  about  the  species  that 
they  handle  and  would  have  personnel 
available  at  the  point  of  receipt  who 
could  monitor  the  incoming  shipments 
for  species  substitution.  Expert 
consultation  is  another  option  for 
correctly  identifying  species. 

Processors  or  importers  can  also 
check  the  identity  of  seafood  by 
employing  laboratory  services,  as 
provided  for  in  Appendix  D,  section 
2.a.2.  Protein  chromatography  is  a 
laboratory  method  that  can  accurately 
establish  the  species  of  fish  and  fishery 
products  (Ref.  50).  Another  option. 
Appendix  D,  section  2.a.3.,  is  to  receive 
raw  materials  certified  by  suppliers 
under  either  limited  or  general  and 
continuing  guaranties  (section  303(c)(2) 
of  the  act  (21  U.S.C.  333(c)(2))  and  21 
CFR  7.12  and  7.13). 

In  Appendix  D,  section  2.b.,  the 
agency  points  out  that  processors  must 
ensure  that  the  labels,  labeling,  and 
invoices  of  their  finished  products 
accurately  list  weight,  count,  size,  and 
product  identity,  as  well  as  the  content 
of  valuable  constituents  {i.e.,  that 
ingredient  that  the  consumer  identifies 
as  providing  the  reason  to  purchase  the 
product,  for  example,  the  shrimp  in 
breaded  shrimp).  The  content  of  the 
valuable  constituents  must  be 
maintained  as  required  by  FDA's 
standards  of  identity  regulations  (21 
CFR  part  161,  including:  oysters.  Pacific 
salmon,  canned  wet  packed  shrimp  in 
transparent  or  nontransparent 
containers,  frozen  raw  breaded  shrimp, 
frozen  raw  lightly  breaded  shrimp,  and 
canned  tuna)  or  in  accordance  with 
FDA's  compliance  policy  guides. 

More  specifically,  as  in  Appendix  D, 
section  2.b.l.,  the  species  must  be 
correctly  identified  by  its  common  or 
usual  name  and  be  so  represented  on 
the  label  and  labeling.  To  assist 
processors  and  consumers.  FDA  has 
developed  both  printed  and  database 
versions  of  the  "FDA  Fish  List"  to 
provide  such  guidance.  Also  specific 
requirements  for  such  labeling  are  listed 
in  Standards  of  Identity  and  the 
Common  or  Usual  Name  regulations  (21 
CFft.  parts  161  and  102). 

Appendix  D,  sections  2.b.2.  through 
b.5.  are  based  on  section  402(b)  of  the 
act.  Under  Appendix  D.  section  2.b.2.. 
the  processor  needs  to  ensure  that 
valuable  constituents  of  the  product  are 
not  omitted  or  abstracted.  For  example, 
breaded  shrimp  must  contain  the 


required  weight  ratio  of  shrimp  to 
breading.  Similarly,  shrimp  must  be  of 
the  size  and/or  weight  specified  on  the 
label  or  labeling. 

Under  Appendix  D.  section  2.b.3.,  the 
processor  needs  to  ensure  that  no 
substance  is  substituted  wholly  or  in 
part  for  a  valuable  constituent.  For 
example,  substitution  of  crab  flavored 
surimi  cannot  be  used  in  whole  or  in 
part  instead  of  crab  meat  in  a  product 
labeled  as  crab  cake. 

Under  Api^ndix  D,  section  2.b.4.,  the 
processor  needs  to  ensure  that  damage 
or  inferiority  is  not  concealed  in  any 
manner.  This  means,  for  example,  that 
bleaching  or  coloring  of  product  to 
conceal  its  true  nature  or  condition  of 
wholesomeness  is  not  acceptable. 

M.  Additional  Guidance — FDA  Fish  and 
Fishery  Products  Hazards  and  Controls 
Guide  Including  Specific  Guidance  on 
Smoked  Fishery  Products 

As  an  adjunct  to  its  rulemaking  to 
require  HACCP  procedures  in  the 
seafood  industry,  FDA  is  drafting  an 
extensive  guidance  for  processors  to  use 
in  understanding  and  implementing 
HACCP  principles  for  their  operations. 
This  guidance  will  provide  information 
that  processors  and  importers  can  use  in 
the  development  of  their  HACCP  plans. 
This  information  consists  largely  of  an 
identification  of  hazards  that  can  affect 
the  safety  of  seafood  and  a  review  of 
control  measures  that  can  keep  the 
hazards  from  actually  occurring,  or  that 
can  at  least  minimize  the  likelihood  of 
their  occurrence. 

FDA  has  included  selected  portions  of 
the  draft  HACCP  guidance  as  Appendix 
1  to  this  proposal,  so  as  to  better  inform 
the  public  about  how  this  guidance  will 
be  structured  and  about  the  kinds  of 
assistance  that  will  be  available  to 
processors  and  importers  who 
implement  HACCP.  The  agency 
emphasizes,  however,  that  this  guidance 
is  a  work-in-progress  and  still  being 
developed  by  FDA.  Nonetheless,  the 
agency  seeks  comment  on  the  need  for 
this  guidance  and  the  usefulness  of  the 
format  the  agency  proposes  to  adopt. 

In  addition,  FDA  is  including  in 
Appendix  1  specific  guidance  on  time- 
temperature  and  salinity  parameters  and 
other  matters  for  use  in  the  HACCP 
plans  of  processors  of  smoked  and 
smoke-fiavored  fishery  products.  While 
FDA  is  seeking  comment  on  the 
guidance  generally,  it  particularly  seeks 
comment  on  the  guidance  on  smoked 
and  smoke-flavored  fishery  products. 
Material  relevant  to  the  safe  processing 
of  smoked  and  smoke-flavored  fishery 
products  is  found  in  various  sections  of 
the  HACCP  guidance  because  this 
general  guidance  is  primarily  organized 
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by  hazard  rather  than  by  commodity 
type.  However,  the  agency  has  gathered 
the  materials  relating  to  smoked  and 
smoke-flavored  fishery  products  into  a 
single  section  of  the  guidance  to 
facilitate  use  of  this  guidance  by  this 
industry,  and  to  facilitate  obtaining 
public  comment  on  it.  As  stated  above, 
FDA  seeks  public  comment  on  the 
appropriateness  of  the  materials  relating 
to  smoked  and  smoke-flavored  fishery 
products  as  guidance,  on  their  validity 
as  guidelines,  and  on  whether  they 
should  be  made  mandatory  by 
incorporating  them  into  any  final 
regulation  that  results  firom  this 
rulemaking. 

While  no  known  outbreaks  of 
botulism  attributed  to  smoked  fish  have 
been  reported  since  1963,  FDA  believes 
that  the  failure  by  manufacturers  to 
obtain  information  about  the 
composition  of  hot-  and  cold-process 
products  represents  a  potential  health 
hazard.  Without  analytical  results  from 
the  testing  for  water-phase  salt  and 
sodium  nitrite  levels,  a  manufacturer 
cannot  determine  whether  the  fish  have 
been  adequately  processed  to  inhibit  C. 
botulinum  spore  outgrowth  and  toxin 
production.  The  agency's  concerns  are 
underscored  by  the  diversity  of 
processing  temperatures  and  salt  levels 
used  in  the  manufacture  of  these 
products,  particularly  the  lower  range 
temperatures  and  water-phase  salt  levels 
(Ref.  24). 

Finally,  as  stated  above,  the  use  of 
modified  atmosphere  and  vacuum 
packaging  with  smoked  and  smoke- 
flavored  fish  products  is  also  a  source  of 
concern.  These  types  of  packaging 
provide  an  anaerobic  environment  in 
which  C.  botulinum  spores  can  grow  out 
and  produce  botulin,  the  causative  agent 
in  botulism.  When  consumed,  the  toxin 
attacks  the  central  nervous  system  and 
may  cause  death  if  untreated  within  3 
to  6  days. 

For  all  these  reasons,  FDA  has 
tentatively  concluded  that  some  type  of 
guidance  that  defines  the  procedures  for 
the  safe  processing  of  smoked  and 
smoke-fidvored  fish  is  necessary. 

Historically,  fish  have  been  smoked  in 
order  to  preserve  them.  Today,  the 
primary  reason  for  smoking  is  to  impart 
certain  taste  and  texture  qualities  to  the 
fish.  There  are  essentially  two  types  of 
smoked  fish:  (1)  Those  that  are 
subjected  to  a  "cold  process"  that  leaves 
the  fish  soft  and  moist,  with  a  delicate 
smoke  flavor,  such  as  lox,  and  (2)  those 
that  are  subjected  to  a  "hot  process"  that 
produces  a  less  moist,  firmer  product 
with  heavier  smoke  flavor,  such  as 
smoked  whitefish. 

The  processing  of  these  fish  basically 
involves:  (1)  Qeaning  and  gutting 


followed  by  (2)  immersion  in  a  brine 
solution  or  dry  salt  in  order  to  salt  them, 
(3)  drying  in  a  cool  temperature  to  avoid 
bacterial  growrth,  (4)  smoking  in  a 
smoking  chamber  at  a  temperature  and 
for  a  time  necessary  to  achieve  the 
desired  "cold  process"  or  "hot  process" 
effect,  and  (5)  packaging  and  cooling. 
The  taste  and  texture  qualities 
attributable  to  "cold  process"  smoked 
fish  require  much  lower  temperatures 
during  the  smoking  phase  of  the  process 
than  tl^ose  attributable  to  "hot  process." 
Salted  fish  may  not  be  smoked  at  all. 

As  with  virtually  all  fish,  the  species 
used  to  make  smoked  fish  are  exposed 
during  their  lives  to  C.  botulinum,  a 
spore-  forming  bacterium  that  is 
ubiquitous  in  the  marine  and  freshwater 
environment.  Type  E  is  the  predominant 
type  of  C.  botulinum  found  in  fish,  other 
aquatic  animals,  water,  and  sediment, 
although  other  types  such  as  A, 
proteolytic  and  nonproteolytic  B,  C,  D, 
and  F  also  have  been  found  in  fish  (Refs. 
148  through  152).  The  concentration  of 
C.  botulinum  spores  that  may  be 
expected  in  and  on  a  naturally 
contaminated  fish  is  unknov^n,  although 
it  is  reported  to  vary  from  one  spore  per 
16  g  of  fish  to  one  spore  per  200  g  (Refs. 
153  and  180). 

Under  certain  conditions,  C. 
botulinum  can  produce  a  toxin  that 
causes  botulism,  a  disease  that  attacks 
the  central  nervous  system  of  humans 
and  can  cause  death  within  3  to  6  days 
of  ingestion  if  not  properly  treated  (Ref. 
193).  C.  botulinum's  ability  to  form 
spores  means  that  in  a  dormant  state,  it 
can  survive  environments  that  are 
otherwise  hostile  to  it.  C.  botulinum  is 
"anaerobic,"  meaning  that  air 
constitutes  a  hostile  environment.  When 
conditions  become  favorable,  that  is. 
when  no  air  is  present,  the  spores 
experience  "outgrowth"  during  which 
toxin  can  be  produced.  In  fish,  C. 
botulinum  spores  are  found  in  the 
intestines  and  can  also  adhere  to  the 
surface  offish. 

For  these  reasons,  C.  botulinum  can 
be  found  in  the  environment  of  most 
any  fish  processor  and  cannot  be  totally 
eliminated  using  reasonable  means. 
Moreover,  even  though  a  fish  might  be 
cleai^d,  gutted,  and  air  packaged,  some 
risk  will  still  exist  because  C.  botulinum 
spores  can  find  their  way  into  muscle 
tissue  during  processing.  Muscle  tissue 
below  the  surface  of  the  fish  can  provide 
an  anaerobic  environment  where 
outgrowth  and  toxin  production  can 
occur  if  time  and  temperature  permit. 

Although  the  processing  procedures 
in  Appendix  1  are  based  on  studies  of 
the  time-temperature  and  salinity 
conditions  required  to  prevent  the 
outgrowth  of  botulinum  spores,  these 


practices  are  also  effective  in  the 
elimination  of  risk  from  other 
pathogenic  bacteria  such  as  L. 
monocytogenes.  L.  monocytogenes  is  a 
pathogenic  bacterium  that  is  widespread 
in  the  environment  and  that  is 
commonly  isolated  from  surface  waters 
and  other  environmental  samples.  Thus 
the  likelihood  of  finding  this  pathogen 
on  the  exterior  surfaces  and  viscera  of 
fish  is  high.  Since  1983.  several  large 
outbreaks  of  human  listeriosis  have 
been  linked  to  the  consumption  of 
contaminated  foods  (Refs.  130, 131,  and 
132),  thereby  demonstrating  the 
etiologic  importance  of  foodbome 
transmission  of  this  disease  in  humans. 

Although  listeriosis  is  a  relatively  rare 
illness  (approximately  2,000  reported 
cases  per  year  in  the  United  States),  the 
exceptionally  high  mortality  rate,  as 
high  as  34  percent,  makes  this  illness 
one  of  the  leading  fatal  foodbome 
diseases  in  the  United  States.  The 
highest  incidence  of  listeriosis  generally 
occurs  in  neonates,  the  elderly,  pregnant 
women,  and  individuals  suffering  from 
compromised  immune  systems. 
However,  there  are  instances  in  which 
apparently  healthy  individuals  have 
contracted  listeriosis  (Refs.  130  and 
133). 

The  incidence  of  Listeria  species 
(including  L  monocytogenes]  in  frozen 
raw  and  cooked  seafood  products  is 
reportedly  as  high  as  61  percent  (Ref. 
136).  Indeed,  numerous  seafood 
products  have  been  shown  to  support 
growth  of  L  monocytogenes  (Refs.  137 
and  138).  L  monocytogenes  is  capable 
of  prohfic  growth  on  smoked  salmon 
stored  at  4  °C,  even  when  test  inocula 
as  low  as  6  organisms  per  gram  (g)  are 
applied  to  the  surface  offish  samples 
(Ref.  139).  Seafoods  other  than  smoked 
or  smoke-flavored  fish  have  been 
epidemiologically  linked  to  two 
outbreaks  and  one  sporadic  case  of 
listeriosis  (Ref.  140).  Furthermore, 
several  cooked  seafood  products  have 
been  recalled  from  the  market  in  North 
America  because  of  contamination  with 
L.  monocytogenes,  but  these  crises  did 
not  involve  smoked  or  smoke-  flavored 
fish  products. 

A  recent  survey  of  smoked  fish  and 
smoked  fish  products  in  Iceland  has 
shown  that  29  percent  of  samples  tested 
were  contaminated  with  Listeria 
species,  including  L.  monocytogenes 
(Ref.  141).  Another  survey  revealed  that 
8.9  percent  and  13.6  percent  of  hot-  and 
cold-smoked  fish,  respectively,  were 
contaminated  with  L  monocytogenes 
(Ref.  142).  Cold-smoked  fish  may  pose 
a  significant  health  risk,  particularly 
when  stored  for  extended  periods. 
When  raw  salmon  was  inoculated  with 
known  populations  of  L.  monocytogenes 
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and  smoked  at  78.8  to  86  "F  (26  to  30 
°C)  for  6  hours,  and  the  finished  product 
stored  at  39.2  and  50  "F  (4  and  10  "C) 
for  up  to  30  days,  investigators  observed 
substantial  increases  in  L 
monocytogenes  populations  at  both 
incubation  temperatures  (Ref.  143).  No 
known  cases  of  listeriosis  have  been 
linked  to  smoked  seafood  consumption 
in  the  United  States. 

In  contrast,  studies  have  shown  that 
properly  controlled  hot-smoking 
processes  effectively  eliminate  L. 
monocytogenes  contamination  (Ref. 
144).  In  raw  trout  inoculated  with  high 
doses  of  L  monocytogenes,  stored  for  12 
hours  in  a  marinade  containing  10 
percent  NaCl,  and  then  subjected  to  a 
hot-smoke  process  (dried  for  30  minutes 
at  140  "F  (60  "O,  cooked  at  230  "F  (110 
"C)  until  an  internal  temperature  of  149 
•F  (65  "O  was  maintained  for  20 
minutes,  and  finally  smoked  for  45 
minutes  at  140  T),  L  monocytogenes 
did  not  survive  the  smoking  process. 
However,  when  fish  were  inoculated 
after  smoking  and  stored  at  46.4  to  50 
"F  (8  to  10  "O,  a  significant  increase  in 
L  monocytogenes  populations  was 
observed  after  up  to  20  days  of  storage. 
These  findings  further  emphasize  the 
importance  of  preventing  the 
contamination  of  processed  fish. 

Studies  have  also  shown  the 
importance  of  controlling  the  salt 
concentration  in  smoked  fish.  Although 
L.  monocyiogenes  can  survive  in 
environments  containing  up  to  20 
percent  NaCl  (Ref.  145),  it  has  been 
demonstrated  that  the  organism 
becomes  increasingly  more  sensitive  to 
NaCl  when  it  is  exposed  to  heat 
processing  (Ref.  146). 

Because  of  the  prevalence  of  L. 
monocytogenes  in  the  environment,  it 
may  be  impossible  to  completely 
eliminate  the  organism  from  all  foods. 
However,  use  of  the  sanitary  practices 
and  processing  practices  proposed  in 
this  document  should  prevent  cross- 
contamination  and  growth  of  the 
organism  in  smoked  and  smoke-fiavored 
seafoods. 

Smoking  fish  is  a  delicate  process, 
involving  a  number  of  interrelated 
variables  including  times,  temperatures, 
and  exposure  to  smoke,  salt,  and 
sodium  nitrite,  when  used.  However, 
FDA  believes  that,  by  its  very  nature, 
this  process  involves  certain  inherent 
risks,  risks  that,  if  not  attended  to,  can 
have  very  significant  consequences. 

For  example,  the  times/temperatures 
involved  in  the  "hot  process"  can  injure 
but  not  kill  C.  botulinum  spores  while 
killing  spoilage  microorganisms.  Thus, 
during  the  period  when  the  spoilage 
microorganisms  are  becoming 
reestablished,  surviving  C.  botulinum 


spores  would  be  presented  with  an 
optimum  growth  environment  because 
of  the  lack  of  competition.  Yet.  because 
of  the  absence  of  spoilage 
microorganisms,  spoilage  odors  that 
would  warn  consumers  away  from 
potentially  dangerous  products  would 
not  be  present.  Botulism  toxin  alone  is 
not  detectable  by  sensory  examination. 

In  addition,  because  of  the  number 
and  types  of  steps  involved,  the 
processing  of  smoked  fish  involves  an 
unusual  amount  of  handling  of  the 
product  relative  to  other  seafood 
processing  procedures.  Increased 
handling  presents  increased 
opportunities  for  contamination  during 
the  process  than  would  otherwise  be  the 
case. 

The  finished  product  also  is 
inherently  more  risky  than  most  other 
seafood  products  because  it  is  a  ready- 
to-eat  product  that  is  generally  not 
cooked  before  eating.  However,  the 
present  evidence  indicates  that  smoked 
fish  has  caused  no  more  cases  of 
botulism  in  the  United  States  than  any 
other  type  of  seafood  product.  In 
contrast,  fresh  fillets  that  are  not 
smoked  are  intended  to  be  cooked 
before  consumption.  Cooking  is  lethal  to 
bacteria  and  will  deactivate  botulism 
toxin.  Thus,  smoked  fish  products 
usually  do  not  get  the  benefit  of  an 
additional  processing  step  that  protects 
against  most  bacteriological  risks. 

In  addition  to  these  inherent 
characteristics,  FDA  believes  that 
smoked  fish  present  special  risks 
because  both  domestic  and  foreign 
processors  are  now  using  vacuum 
packaging  to  a  substantial  exttfl^^nuch 
more  so  than  are  other  segmentsoWie 
seafood  industry.  A  1988-1989  FDA  and 
New  York  State  survey  of  domestic 
processing  plants,  for  example,  showed 
that  45  percent  of  the  firms  visited 
vacuum-packaged  smoked  fish. 
However,  there  is  no  evidence  to  show 
a  linkage  between  vacuum  packaging  of 
smoked  fish  and  illness  in  the  5  years 
since  this  survey  was  completed. 

An  economic  incentive  tor  use  of 
vacuum  packaging  is  the  extended  shelf- 
life  of  the  product,  made  possible  by  the 
anaerobic  environment  in  the  package 
that  prevents  the  growth  of  some 
spoilage  microorganisms  and  slows  the 
growth  of  others.  Because  this  anaerobic 
environment  cannot  prevent  spoilage 
altogether,  vacuum-packaged  products 
must  still  be  refrigerated. 

Unfortunately,  the  anaerobic 
environment  greatly  favors  the 
outgrowth  of  any  C.  botulinum  spores 
that  may  be  present  over  the 
development  of  telltale  spoilage 
microorganisms.  Thus,  C.  botulinum 
outgrowth  can  occur  before  spoilage  if  a 


vacuum-packaged  product  is 
temperature  abused,  i.e..  not 
refrigerated.  Moreover,  as  discussed 
elsewhere  in  this  document,  the  growth 
of  L.  monocytogenes  and  C.  botulinum 
type  E  and  nonproteolytic  type  B  is 
possible  even  at  refrigeration 
temperatures  below  40  "F  (4.4  "C).  FDA 
believes  that  strict  controls  are  needed 
to  overcome  this  risk. 

In  1970.  FDA  issued  a  final  rule  for 
smoked  fish  in  response  to  outbreaks  of 
botulism  attributed  to  vacuum-packaged 
smoked  fish  products  (35  FR  17401. 
November  13.  1970).  Among  other 
things,  the  rule  attempted  to  control  the 
risk  of  botulism  by  setting  conser\'ative 
processing  parameters  for  time, 
temperature,  and  salinity  that  would 
minimize  the  opportunity  for  C. 
botulinum  spore  outgrowth.  These 
parameters  were  based  on  the  relatively 
limited  research  that  had  been 
conducted  up  to  that  time  with  one 
species  of  fish.  Many  processors 
claimed  that  these  parameters  would 
have  resulted  in  a  product  that  was  too 
salty  and  too  dry  in  texture  to  be 
marketable. 

The  rule  was  overturned  in  court  due 
to  procedural  problems  {United  States  v. 
Nova  Scotia  Food  Products  Corp.,  568 
F.2d  240  (2d  Cir.  1977)).  However,  in 
rethinking  this  rule  after  the  remand, 
FDA  decided  that  research  was  needed 
into  the  relationships  among  time, 
temperature,  and  salinity  to  develop 
processing  parameters  that  would 
provide  safety  without  producing  an 
undesirable  product  that  consumers 
would  not  buy. 

This  research  has  been  successfully 
conducted  by  FDA,  the  National  Marine 
Fisheries  Service,  and  the  industry.  FDA 
has  prepared  the  time,  temperature,  and 
salinity  parameters  in  the  Hazard 
Assessment  Guide  based  on  the  results 
of  this  research. 

1.  Need  for  Guidance 

FDA  routinely  inspects  smoked  fish 
processing  establishments  for  sanitary 
conditions  using  the  guidance  in  21  CFR 
part  110,  "Current  Good  Manufacturing 
Practice  in  Manufacturing,  Packing,  or 
Holding  Human  Food"  (Ref.  196)  and  in 
the  FDA  Inspection  Operations  Manual, 
Chapter  5,  Establishment  Inspection  and 
section  616.6  Smoked  Fish  inspection 
methods  (Ref.  197).  In  addition  to  the 
Establishment  Inspection  Reports  (EIR's) 
discussed  in  section  G,  EIR's  for  smoked 
fish  processing  establishments  over  the 
past  few  years  (1985  to  the  present) 
show  evidence  that  the  use  of 
manufacturing  procedures  are  not  in 
line  with  CGMP's.  The  EIR's  also  show 
that  processing  parameters  and 
controlled  processing  and  storage 
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techniques,  commonly  recognized  as 
appropriate  in  the  industry  (Ref.  182) 
are  not  being  used  (Ref.  169). 

Typical  observations  by  FDA  officials 
in  these  inspections  include:  (1)  Live 
flies  in  production  areas  providing  a 
vehicle  for  contamination  and 
recontamination  of  products;  (2) 
standing  water  in  production  rooms 
providing  a  medium  for  microbial 
growth  and  contamination  from 
splashed  water;  (3)  utensils  not 
sanitized  prior  to  use;  (4)  open  bags  of 
raw  materials  in  storage  areas  exposing 
products  to  flying  insects  and  potential 
microbial  contamination;  (5)  smoke 
racks  encrusted  with  pieces  of  fish  from 
previous  processes,  thus  providing  an 
opportunity  for  microbial  growth;  (6) 
refrigerators  being  used  for  both  raw  and 
finished  products,  thus  providing  an 
environment  for  microbial  growth 
through  cross-contamination  between 
unprocessed  and  processed  products; 
(7)  overcrowded  fish  in  brine  tanks, 
whereby  some  fish  are  not  fully 
submerged  in  brine,  resulting  in  lower 
and  uneven  levels  of  salt  uptake  that 
would  not  be  effective  in  inhibiting 
spore  outgrowth;  (8)  salinity  and 
microbiologic  testing  not  performed  on 
products;  (9)  low  minimum  water-phase 
salt  levels  (0.88  to  1.79  percent)  that 
would  not  inhibit  C.  botulinum  spore 
outgrowth  and  toxin  production;  and 
(10)  poor  employee  practices  that  foster 
microbial  contamination,  including 
spitting  into  sinks  adjacent  to  sinks  used 
to  thaw  product,  not  washing  or 
sanitizing  heinds,  and  street  clothes  in 
contact  with  product  (Ref.  169).  (See 
also  Ref.  200.) 

As  part  of  its  Fiscal  Year  (FY)  91 
Domestic  Fish  and  Fishery  Products 
Inspection  Assignment,  FDA  conducted 
food  safety  inspections  of  smoked  fish 
establishments.  These  inspections 
revealed  a  continuing  pattern  of 
problems  in  these  facilities.  In  over  half 
of  these  inspections  FDA  found 
violations  that  required  action,  ranging 
from  minor  violations,  which  are 
normally  handled  by  informing  the 
firm's  official  during  the  inspection,  to 
more  serious  violations  that  prompted 


some  form  of  official  agency  action  (Ref. 
200). 

In  addition,  several  States,  working 
through  AFDO,  have  expressed  concern 
that  a  potential  health  hazard  exists 
with  smoked  and  smoke-flavored  fish 
products  and  have  stated  that  a  Federal 
regulation  is  necessary  for  uniform 
regulation  of  the  production  and 
distribution  of  these  foods  (Refs.  170 
and  189).  AFDO  is  an  organization  of 
Federal.  State,  and  local  regulatory 
officials  with  membership  representing 
all  50  states,  as  well  as  FDA  and  other 
Federal  agencies.  AFDO's  Central  States 
Regional  organization  held  a  meeting  in 

1988,  attended  by  public  health  officials 
from  6  states  in  which  the  smoked  fish 
industry  is  concentrated.  Canada,  and 
NMFS.  to  discuss  a  Federal  regulation 
governing  the  processing,  storage,  and 
distribution  of  smoked  and  smoke- 
flavored  fish  products.  In  December. 

1989.  AFDO  first  passed  a  resolution 
requesting  that  FDA  expedite  the 
rulemaking  process  to  establish  uniform 
Federal  regulations  to  ensure  that  safe 
smoked  fish  processing  methods  are 
utilized  for  fish  products  sold  in  the 
United  States.  In  December.  1990, 
AFDO  passed  resolution  8,  which 
strongly  encouraged  FDA  to  "accelerate 
the  promulgation  of  smoked  fish 
CGMP's  so  that  concerned  States  can 
move  forward  with  their  efforts  to 
ensiufl  the  safety  of  smoked  fish"  (Ref. 
170).  FDA  recognizes  the  need  to 
address  the  hazards  associated  with 
smoked  and  smoke-flavored  fishery 
products  and  therefore  is  setting  forth 
the  procedures  in  Appendix  1  in  the 
interest  of  protecting  the  public  health. 

The  need  for  some  type  of  agency 
guidance  on  smoked  fish  is  also 
evidenced  by  several  other  factors.  First, 
the  1970  final  rule,  which  covered  only 
hot-process  smoked  and  smoke-flavored 
fish  and  the  processing  parameters  that 
they  required,  is  still  being  used  as  a 
guideline  by  some  States.  These  earlier 
parameters  could  result  in  commercially 
undesirable  products.  These  parameters 
ought  to  be  updated  with  the  current 
technological  understanding  and 
processing  flexibility  for  both  hot  and 
cold  smoked  products.  The  guidance  in 
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this  document  can  provide  the  basis  on 
which  such  updating  can  occur. 

Second,  the  manufacture  or  sale  of 
cold-processed  fish  products  is  not 
permitted  in  at  least  two  States  because 
there  are  no  regulations  or  regulatory 
guidelines  for  these  products  (Ref.  170). 
There  is  some  pressure,  however,  to 
permit  the  sale  of  these  products.  The 
Canadian  Government,  for  example,  has 
urged  these  States.  Minnesota  and 
Michigan,  to  permit  the  sale  of  these 

Eroducts  so  that  Canadian  products  may 
B  exported  to  the  United  States  (Ref. 
170).  Some  type  of  guidance  that  helps 
to  define  the  processing  parameters  and 
techniques  that  reduce  human  health 
risks  from  cold-process  smoked  and 
smoke- flavored  fish  products  would 
provide  State,  as  well  as  federal.  pubHc 
health  officials  with  the  tools  necessary 
to  evaluate  the  safety  of  cold  processed 
products  manufactured  in  the  United 
States,  as  well  as  those  imported  into 
the  United  States. 

Third,  in  1988  FDA  conducted  a 
siuvey  of  processing  parameters  used  by 
fish  smoking  plants  in  the  United  States. 
Seventy  five  i>ercent  of  the  firms 
surveyed  did  not  do  final  product 
testing  to  ascertain  whether  their 
products  met  commonly  recognized 
(Ref.  182)  parameters  for  their  products 
(Ref.  24).  The  information  collected  in 
this  survey  augmented  information 
obtained  from  the  New  York  Slate 
Department  of  Agriculture  and 
Marketing  (Ref.  24).  which  had 
conducted  a  similar  survey  of  fish 
smoking  establishments  in  that  State  at 
approximately  the  same  time.  A  total  of 
64  establishments  were  surveyed  by 
FDA  and  New  York  State,  representing 
over  90  percent  of  the  smoked  fish 
manufacturers  in  the  United  States. 
Among  the  species  of  fish  included  in 
the  survey  were  chubs,  bluefish.  trout, 
carp,  salmon,  whitefish.  and  herring. 
Processing  information  was  collected 
from  manufacturers,  and  samples  were 
collected  for  laboratory  analysis. 

The  following  chart  summarizes  the 
results  of  these  surveys  and  compares 
them  to  proposed  processing 
parameters: 


Charactenstic 

Cold-Smoked  Products: 

Temperature  range  „.. 

Water-phase  salt  

Nitrite  range 

Percerrtage  of  firrns  ttiat  do  not 
know  water-phase  salt  level. 
Hot-Smoked  Products: 

Tenfiperature  range  

Water-phase  sart „ „ 


FDA 


38to  ISCF  

1.33  to  18.1  percent 

3.75  to  994  ppm 

40  percent  

90  to  210  »F  

0.88  to  27.5  percent 


NewYortc 


34  to  90  "F  

1.4  to  7.4  percent 

50  percent 

128  to  240  "F  

1.3  to  7.0  percent 


Proposal 


50  "F  for  24  hours  w  90  "1^  for  20  hours. 
2.5  to  3.5  percent.  1 
100  to  200  ppm. 


145  "F. 
3.0pefoent' 
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1988-1989  Domestic  Survey  Data— Continued 


CtiaractenstK 


Nitnte  range  ..™ 

Percentage  ol  firms  that  do  not 
knom  water-phase  salt  level. 

Total  number  ol  firms  that  do  rx>t 
test  their  products  (tor  1  or 
more  processing  parameter). 


FDA 


15to239ppm 
39  percent 

76  percent 


*  Actual  level  deperxls  on  other  processing  (actors 


NewYortc 


72perc8fil 
74  percent 


Proposal 


Oven  temperatures  for  hot  processing 
ranged  from  90  to  240  "F  (32  to  116  °C) 
and  from  38  to  125  "F  (4.4  to  52  »C)  for 
cold  processing.  Water-phase  salt 
content  in  hot-process  products  ranged 
from  0.88  to  27.5  percent  and  in  cold- 
process  products  from  1.33  to  18.1 
percent.  Twenty-eight  firms  (43.7 
percent)  vacuum  packed  cold-process 
products,  but  60.7  percent  of  those  firms 
did  not  test  final  products  fCr  water- 
phase  salt  content  or  for  residual 
sodium  nitrite.  Twenty-five  firms  (39.1 
percent)  vacuum  packed  hot-process 
products,  but  68  percent  of  those  firms 
did  not  test  Bnal  products  for  water- 
phase  salt  content  or  for  residual 
sodiura  nitrite.  Seventy-five  percent  of 
the  firms  surveyed  did  not  test  final 
products  for  water-phase  salt  content  or 
for  residual  sodium  nitrite,  where  used. 
Since  this  survey  was  conducted,  the 
frequency  of  FDA  inspections  of  smoked 
Gsh  establishments  has  been  increased 
over  50  percent  each  year. 

Therefore,  FDA  is  providing  guidance 
on  the  appropriate  parameters  for 
processing  smoked  fishery  products  In 
Appendix  1  to  this  document. 

The  guidance  addresses  critical 
control  points  that  apply  to  these 
products  as  a  class  and  that  will 
typically  be  identified  in  the  HACCP 
plans  of  most  processors  of  smoke  and 
smoke-flavored  products.  The  guidance 
also  addresses  wa>'S  of  controlling 
hazards  at  these  critical  control  points. 

The  key  processing  parameters  that 
must  be  controlled  to  ensure  the  safety 
of  these  products  involve  time, 
temperature,  and  salinity.  While  a  range 
of  time-temperature-salinity  (TTS) 
values  will  provide  a  safe  product,  there 
are  now  known  safety  minimums  for 
these  values  that  have  been  developed 
through  years  of  research.  Processors 
whose  TTS  values  fall  below  these 
minimums  do  not  produce  a  safe 
product  and  shift  much  of  the  burden  of 
preventing  botulism  toxin  outgrowth  to 
those  who  take  p>ossession  of  these 
products  after  they  leave  the  processing 
plant,  including  the  ultimate  consumer. 
This  burden  includes,  among  other 
things,  maintaining  strict  temperature 
control  at  40  "F  or  lower  even  though  it 


is  known  that  many  commercial  and 
home  refrigerators  are  unable  to 
maintain  this  temperature  (Ref.  201). 

These  TTS  minimums  are  known  to 
produce  a  marketable  product,  because 
there  are  processors  that  operate  in 
conformance  with  them.  Moreover, 
because  they  are  minimums,  these 
values  allow  for  the  production  of  a 
variety  of  products,  such  as  different 
types  of  lox  with  varyingamounts of 
saltiness,  to  suit  different  tastes. 

These  minimum  TTS  values  provide 
the  only  scientifically  valid  way 
developed  to  date  of  ensuring  that  no 
botulism  toxin  will  be  produced  over 
the  shelf  life  of  the  product  under 
proper  refrigeration  conditions  or  under 
conditions  of  moderate  temperature 
abuse.  The  minimum  values,  coupled 
with  the  sanitation  practices  proposed 
in  this  document,  should  also  ensure 
against  the  presence  of  detectable  L 
monocytogenes. 

These  minimum  TTS  values  are  being 
issued  at  this  time  as  proposed  guidance 
to  ensure  maximum  flexibility.  If  these 
values  are  reflected  in  the  HACCP  plans 
that  are  required  by  proposed  subpart  A 
of  21  CFR  part  123,  and  are  being 
effectively  implemented  by  the 
processor,  the  agency  is  likely  to  find 
that  the  plan  and  its  implementation  are 
adequate  with  regard  to  those  critical 
limits  and  critical  control  points.  The 
same  holds  true  for  the  other  types  of 
controls  recommended  in  th^  guidance. 

The  agency  is  requesting  comment  on 
this  approach,  and  on  the  following 
alternatives: 

(1)  Issue  all  or  part  of  the  materials 
relating  to  smoked  and  smoke-flavored 
fishery  products  in  Appendix  1  as 
regulations,  rather  than  guidance.  Given 
the  public  health  concerns  associated 
with  these  products  and  the  scientific 
basis  for  the  TTS  minimums,  it  may 
well  be  appropriate  to  issue  them  as 
regulations.  Such  regulations  would 
take  into  account  advances  in 
knowledge  and  technology  by  allowing 
processors  to  use  alternative  processing 
parameters  so  long  as  these  alternatives 
were  scientifically  demonstrated  to 
produce  an  equivalent  level  of  safety. 
(Section  11  of  the  guidance  relating  to 


smoked  and  smoke-flavored  fishery 
products  in  Appendix  1  contains  such 
a  feature.) 

(2)  Issue  a  performance  standard  as  a 
regulation,  while  leaving  the  materials 
in  Appendix  1  as  guidelines  on  how 
processors  could  meet  the  performance 
standard.  The  likely  |>erformance 
standard  would  be,  as  suggested  above 
(and  included  in  section  11  of  the 
guidance  relating  to  smoked  and  smoke- 
flavored  fishery  products  in  Appendix 
1):  (a)  for  botulism,  zero  toxin 
production  in  the  product  during  a  time 
period  through — and  slightly  beyond — 
the  shelf  life  of  the  product, 
demonstrated  through  inoculated  pack 
studies  under  normal  and  moderate 
abuse  conditions:  and  (b)  no  detectable 
L.  monocytogenes  in  the  final  product. 

(3)  Maintain  the  guidance  relating  to 
smoked  and  smoke-flavored  fishery 
products  in  the  FDA  Fish  and  Fishery 
Products  Hazards  and  Controls  Guide 
and  control  safety  through  the  HACCP 
requirements  for  all  seafood  in  proposed 
subpart  A. 

FDA  requests  comment  on  which  of 
these  alternatives  is  most  likely  to 
ensure  that  smoked  fish  will  be  safe  and 
is  most  consistent  with  the  agency's 
obligations  under  the  act.  In  the  absence 
of  a  regulation  or  guideline,  how  can  the 
agency  best  ensure  that  the  results  of  the 
research  that  it  has  conducted  will  be 
available  for  use  by  the  industry?  FDA 
solicits  comments  on  these  and  the 
matters  raised  above. 

N.  Verification  Issues 

As  described  in  section  IV.A.  of  this 
document,  one  of  the  NACMCF's  seven 
HACCP  principles  involves  verification 
that  the  HACCP  system  is  working. 
NACMCF  recommends  that  HACCP 
plans  include  procedures  for 
verification  of  the  HACCP  system  (Ref. 
34,  p.  200).  FDA  advises  processors  to 
consider  adopting  this  recommendation, 
but  has  not  proposed  to  require  it 
because  the  agency  expects  verification 
to  occur  through:  (1)  A  firm's 
consistency  with  the  controls  and  limits 
to  be  provided  by  FDA  in  the  HACCP 
guidance  described  in  section  VILC  and 
M.  of  this  document;  (2)  third-party 
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technical  assistance  provided  through 
trade  associations,  universities  and 
government  agencies;  and  (3)  review  of 
all  HACXT  monitoring  records  by 
trained  individuals  before  distribution 
of  product  (see  proposed  §  123.8(b));  the 
proposed  corrective  action  requirements 
(see  proposed  §  123.7),  especially  the 
provision  for  assessment  of  HA(XP 
plans  as  a  consequence  of  deviations 
(§  123.7(a)(4));  the  recommended  use  of 
process  authorities  for  cooked,  ready-to- 
eat  products  (see  Appendix  A);  the 
proposed  general  training  requirements 
(see  proposed  §  123.9);  and  inspector 
review  during  routine  agency 
inspections.  FDA  invites  comment  on 
whether  this  approach  is  adequate  to 
ensure  that  the  NACMCF  verification 
principle  is  being  properly  addressed, 
both  for  individual  firms  and  for  the 
overall  HACCP  program. 

For  individual  firms,  NACMCF 
specifically  discourages  the  sole 
reliance  on  end-product  sampling  for 
verification  purposes  (Ref.  34,  p.  201). 
FDA  also  has  questions  concerning  the 
efficacy  of  end-product  sampling  as  the 
only  way  to  measure  the  success  of 
HACCP.  These  caveats  notwithstanding, 
FDA  invites  comment  on  what  tests 
should  be  used  to  measure  success,  both 
in  terms  of  individual  firms  and  the 
program  as  a  whole,  and  how  frequently 
such  tests  should  be  administered. 

Vin.  Other  Approaches  to  HACCP 

This  preamble  has  described  in  great 
detail  the  HACCP  system  that  is  being 
proposed  and  the  reasoning  behind  each 
proposed  provision.  While  the  agency  is 
inviting  comment  on  the  merits  of  each 
provision,  FDA  also  invites  comment  on 
the  overall  system,  including  whether 
some  other  approach  to  HACCP  or  some 
variation  of  the  proposed  approach 
might  be  preferable.  Variations  on  the 
proposed  approach  include,  but  are  not 
limited  to:  (1)  Requiring  HACCP  only 
for  higher  risk  seafood  products;  (2) 
e.xempting  small  firms  from  HACCP 
requirements;  (3)  staggering  the  effective 
date  for  implementation  based  on  size  of 
firm  or  risk;  and  (4)  deleting  or  altering 
some  of  the  requirements  in  this 
proposal  in  order  to  facilitate 
implementation  and  lower  costs.  A  brief 
discussion  of  each  of  these  variations 
follows: 

A.  Higher  Risk  Only 

An  alternative  to  requiring  HACCP  for 
all  commercial  seafood  products  would 
be  to  require  it  for  products  or  processes 
that  have  been  linked  to  significant 
numbers  reported  seafood-bome 
illnesses.  As  section  n.B.  of  this 
document  explains  in  detail,  many  of 
the  reported  illnesses  from  seafood 


involve  raw  molluscan  shellfish  and 
certain  species  of  finfish  that  can 
accumulate  scombrotoxin  and 
dguatoxin.  Other  seafood  products 
cause  illness  but  are  not  as  commonly 
reported.  FDA  invites  comment  on 
whether  this  proposed  regulation 
should  apply  only  to  molluscan 
shellfish  and  the  species  responsible  for 
scombrotoxin  and  ciguatoxin 
poisonings. 

A  variation  on  this  approach  would 
be  to  have  the  proposed  regulation 
apply  to  those  species  and  processes 
with  a  higher  potential  for  harm,  even 
if  actual  illnesses  from  them  cannot  be 
documented  from  the  foodbome  illness 
reporting  system.  As  described  earlier  in 
the  preamble,  the  fact  that  the  system  is 
not  recording  illnesses  from  a  particular 
food  does  not  mean  that  illnesses  are 
not  occurring.  Also,  potential  for  harm 
need  not  always  be  measured  in  terms 
of  the  number  of  illnesses  that  are 
actually  occurring.  For  example,  some 
problems,  like  botulism,  may  occur 
infrequently,  but  when  they  do,  the 
consequences  can  be  devastating.  Based 
on  the  potential  for  harm,  other 
candidates  for  inclusion  would  be:  (1) 
Hot-process  smoked  and  hot-process 
smoke-flavored  fish,  cold-process 
smoked  and  cold-process  smoke- 
flavored  fish,  because  of  the  hazards  of 
botulism  and  listeria;  (2)  cooked,  ready- 
to-eat  products,  because  of  the 
microbiological  hazards  associated  with 
products  that  are  not  intended  to  be 
cooked  by  the  consumer;  (3)  low  acid 
canned  foods,  because  of  the  hazard  of 
botulism  and  general  complexity  of  the 
processing  operation;  (4)  raw,  ready-to- 
eat  products,  because  of  the  risk  of 
parasites;  and  (5)  species  that  require  a 
judgment  as  to  appropriate  location  of 
harvest  to  avoid  unsafe  pesticide  or 
industrial  contaminant  levels. 

FDA  also  invites  comment  on  the 
effect  of  using  a  modified  approach  on 
the  regulation  of  imports,  especially 
with  regard  to  the  types  of  products 
described  in  item  (5)  above. 

B.  Exempting  Small  Firms 

FDA  invites  comment  on  whether 
small  firms  should  be  exempt  from  the 
proposed  regulation.  Even  if  exempted, 
these  firms  would  still  be  subject  to  the 
requirements  of  current  food  safety  law 
and  to  inspection  by  FDA  and  State 
authorities. 

As  stated  earlier  in  this  preamble, 
small  operations  are  the  norm  in  the 
seafood  industry.  A  significant  majority 
of  processors  have  total  revenues  of 
under  1  million  dollars.  If  small  firms 
are  to  be  exempted,  FDA  invites 
comment  on  the  criteria  that  should  be 
used  for  exempting  them,  including 


how  a  small  firm  should  be  defined  for 
purposes  of  an  exemption. 

The  implementation  of  HACCP  may 
be  more  burdensome  for  small  firms 
than  for  large  firms.  Large  firms  tend  to 
have  quality  control  personnel  already 
in  place.  In  addition,  many  regulatory 
requirements  are  less  burdensome  for  a 
large  firm  in  proportion  to  output  than 
they  are  for  a  small  firm.  On  the  other 
hand,  FDA  is  taking  steps,  such  as  the 
preparation  of  its  HACCP  guidance,  to 
minimize  the  cost  of  these  regulations 
for  small  businesses.  Thus,  such  an 
exemption  may  not  be  needed. 

The  agency  also  points  out  that, 
because  many  large  firms  already  have 
quality  control  systems,  an  exemption 
for  small  business  would  app>ear  to 
result  in  requiring  HACCP  for  that 
segment  of  the  industry  (i.e.,  large  firms) 
that  needs  it  the  least.  Large  processors, 
moreover,  tend  to  process  relatively  low 
risk  products,  such  as  breaded  fish  and 
shrimp  and  raw  fish  blocks.  Many  high- 
risk  processors,  such  as  processors  of 
cooked,  ready-to-eat  products,  tend  to 
be  small,  and  processors  of  raw 
molluscan  shellfish  tend  to  be  very 
small. 

Nonetheless,  an  exemption  for  small 
business  could  be  limited  to  those  small 
businesses  that  produce  low  risk 
products,  and  FDA  invites  comment  on 
this  approach.  As  stated  earlier, 
however,  the  criteria  for  determining 
low  as  well  as  high  risk  are  not  clear, 
due  largely  to  the  Lmitations  of  the  U.S. 
foodbome  illness  reporting  system. 
Moreover,  a  case  can  be  made  that  risk 
also  relates  to  the  margin  for  error  in  a 
processing  operation  and  to  the 
consequences  of  failure  as  well  as  to  the 
actual  occurrence  of  illness. 

With  these  points  in  mind.  FDA 
invites  comment  on  how  to  define  "low 
risk."  FDA  also  invites  comment  on 
what  the  nature  of  the  exemption 
should  be.  Should  a  firm  be  exempt 
from  all  or  part  of  the  HACCP 
requirements?  As  circumstances  change, 
a  HACCP-based  analysis  of  risk  by  "a 
firm  might  reveal  that  the  firm  has 
become  a  high  risk  processor  rather  than 
a  low  risk  processor.  In  addition,  FDA 
invites  comment  on  whether  such  an 
exemption  should  be  obtained  by 
petitioning  the  agency. 

Finally,  even  if  an  exemption  were  to 
be  adopted  in  the  final  rule  based  on  the 
comments  received,  the  agency  would 
still  encourage  voluntary  adoption  of 
HACCP  systems  by  exempted  firms.  The 
advantages  that  HACCP  is  expected  to 
provide  in  terms  of  consumer 
confidence,  control  of  process,  and 
access  to  international  markets  warrant 
adoption  of  this  system. 
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FDA  also  invites  comment  on  the 
effect  of  a  small  business  exemption  on 
the  regulation  of  imports.  How  would 
HACXIP  be  applied  to  imports  under  a 
tiered  approach?  Would  it  be  possible  to 
treat  domestic  and  imported  products 
equally  under  such  an  approach? 

C.  Staggered  Phase-in 

The  proposed  regulations  include  an 
effective  date  of  1  year  from  the 
publication  of  a  final  rule.  FDA  has 
explained  the  reasoning  behind  this 
proposed  effective  date  and  has  invited 
comment  on  it  elsewhere  in  this 
preamble.  In  addition,  comments  are 
invited  on  the  merits  of  a  staggered 
phase-in  instead  of  a  single 
implementation  date  for  all  affected 
entities. 

The  two  most  obvious  ways  of 
sccomplishing  a  staggered  phase-in 
MTOuld  be  to  differentiate  on  the  basis  of 
size  or  on  the  basis  of  risk. 
Differentiating  on  the  basis  of  size 
MTOuid  presumably  allow  small 
t)usinesses  to  have  a  longer  time  or 
times  for  implementation  than  would  be 
allowed  for  larger  firms.  As  suggested 
earlier,  large  firms  are  probably  much 
more  able  to  implement  a  HACCP 
system  than  are  small  firms, 
rheoretically.  the  longer  lead  time  for 
small  firms  would  allow  the  private 
sector  to  develop  an  infrastructure  that 
:ould  help  small  firms  implement 
HACCP.  Such  an  infrastructure  could 
include  process  authorities  (see  the 
preamble  discussion  on  cooked,  ready- 
to-eat  products),  testing  facilities,  and 
consulting  services  from  trade 
associations,  academia.  and  others. 

As  an  additional  consideration.  FDA 
will  likely  learn  lessons  from  its 
experiences  in  implementing  the 
regulation  that  it  could  apply  to  the 
l>enefit  of  those  that  would  have  to 
implement  it  at  a  later  date.  For 
example,  FDA  is  considering  whether  it 
should  make  the  first  review  of  HACCP 
plans  by  agency  investigators  a 
nonregulatory  evaluation  to  facilitate 
plan  development  by  the  processor 
[although  the  overall  inspection  of  the 
plant  would  be  regulatory).  The  agency 
invites  comment  on  this  approach. 
Presumably,  the  more  experience  the 
agency  has,  the  better  this  evaluation 
will  be. 

On  the  other  hand,  as  noted  above, 
small  firms  are  involved  in  the 
processing  of  higher  risk  products.  How 
does  this  fact  bear  on  the  possibility  of 
longer  implementation  times  for  small 
firms? 

Differentiation  solely  on  the  basis  of 
risk  appears  to  be  more  complex  than 
differentiation  on  the  basis  of  size.  If 
tiigh  risk  products  were  to  be  phased  in 


first,  it  would  appear  that  those  with  the 
most  complex  plans  to  develop  and 
implement  would  receive  the  shortest 
lead  time,  while  those  with  the  simplest 
plans  would  receive  the  longest  lead 
time. 

Also,  the  criteria  for  determining  risk 
would  have  to  be  carefully  considered. 
FDA  asks  for  comment  on  whether  a 
staggered  start  should  begin  with  raw 
molluscan  shellfish  and  certain  species 
of  finfish  that  can  accumulate 
scombrotoxin  and  ciguatoxin,  or 
whether  other  criteria  should  apply,  as 
discussed  previously. 

FDA  invites  comment  on  all  these 
matters.  FDA  also  invites  comment  on 
the  effect  of  a  phase-in  approach  on  the 
regulation  of  imports.  How  could  this 
approach  be  applied  to  imported 
products? 

D.  Deleting  or  Modifying  Aspects  of  This 
Proposal,  or  Taking  Some  Other  Step,  to 
Reduce  the  Burden  of  Implementation 

As  has  already  been  explained  in  this 
preamble.  FDA  has  proposed  only  the 
basics  of  HACCP  in  order  to  keep  the 
regulatory  burden  to  a  minimum. 
Several  features  of  HACCP  included 
within  the  NACMCF's  seven  principles, 
such  as  flow  charts  and  the 
establishment  of  "HACCP  teams,"  are 
noted  in  this  preamble,  but  FDA  has  not 
proposed  to  require  them.  Nonetheless. 
FDA  acknowledges  that,  theoretically, 
there  are  a  number  of  ways  in  which 
this  proposal  could  be  scaled  back  even 
further.  FDA  invites  comments  on 
whether  such  scaling  back  would  be 
desirable,  and.  if  so,  how  it  could  be 
done.  Possible  areas  for  scale-back 
include,  but  are  not  limited  to: 

(1)  Requiring  only  negative,  rather 
than  positive  records.  Negative  records 
note  only  deviations  from  critical  Umits 
and  how  they  are  corrected.  If  a  critical 
control  point  is  under  control,  no  record 
is  made.  Admittedly.  FDA  has 
reservations  about  such  an  approach. 
For  example,  it  is  virtually  impossible 
for  firms  or  for  FDA  to  spot  trends  that 
could  lead  to  problems  if  only  negative 
records  are  being  kept.  Nonetheless, 
FDA  invites  comment  on  this  approach. 

(2)  Developing  generic  plans  by  FDA 
that  list  critical  control  points  and 
contain  other  information  for  various 
industry  segments. 

(3)  Deleting  some  or  all  of  the 
proposed  s]}ecific  sanitation 
requirements. 

(4)  Requiring  HACCP  only  for  the 
domestic  industry.  The  HACCP 
requirements  would  become  the  basis 
for  negotiating  agreements  with  other 
countries  relating  to  the  equivalency  of 
regulatory  programs. 


(5)  Deleting  or  modifying  the 
proposed  training  requirements. 

(6)  Requiring  HACCP  for  processing 
hazards  only.  The  Canadian  HACCP 
system  does  not  involve  species-related 
safety  hazards. 

(7)  Exempting  warehouses. 

(8)  Although  only  in  guidelines 
(Appendix  B,  Scombroid  Toxin-Forming 
Species),  sanctioning  the  receipt  by  a 
processor  finm  a  harvester  of  an 
assurance  of  good  handling  practices, 
rather  than  detailed  time/temperature 
records.  Such  an  assurance,  without 
further  verification,  would  be  acceptable 
only  from  harvesters  with  histories  of 
delivering  acceptable  products. 

These  four  alternative  approaches  to 
implementing  these  regulations  are  not 
necessarily  mutually  exclusive. 
Comments  are  invited  on  them  in 
combination  as  well  as  on  them 
individually. 

E.  Information  and  Consumer 
Awareness 

In  addition  to  requesting  comment  on 
alternative  approaches  to  HACCP.  FDA 
is  taking  the  opportunity  to  invite 
comment  on  the  general  subject  of 
complementary  risk  reduction  activities, 
primarily  directed  toward 
postprocessing  handling.  Elsewhere  in 
this  document.  FDA  invited  comment 
on  the  advisability  of  applying  HACCP 
or  alternative  regulatory  approaches  to 
commercial  entities  that  are  not  directly 
subject  to  these  proposed  regulations, 
i.e.,  harvesting  vessels,  common 
carriers,  and  retail  establishments 
(although  not  necessarily  doing  so  as 
part  of  this  rulemaking).  In  addition. 
IDA  seeks  comment  on  appropriate 
education  and  information  that  should 
be  directed  toward  consumers  and 
recreational  fishermen.  The  commercial 
application  of  HACCP  principles  can 
mitigate  somewhat  the  effects  of  poor 
consumer  handling  practices  by  helping 
to  ensure  that  a  safe  product  reaches  the 
home,  but  no  such  program  can  prevent 
illnesses  cau.sed  by  imprcjper  home 
handling.  Similarly.  HACCP  practiced 
by  processors  can  have  no  effect  on 
recreational  fishermen  who  consumcs- 
their  own  catch.  y 

Education  has  always  been  an 
important  part  of  FDA's  comprehensive 
seafood  safety  program,  but  the  agency 
be'ievb's  that  more  can  be  done.  Recent 
FDA  education  projects  include  the 
initiation  of  a  seafood  hotline,  which 
has  been  consulted  by  over  26.000 
individuals  on  a  wide  range  of  seafood 
safety  issues  since  it  began  in  October 
1992.  (The  hotline  can  be  reached  by 
calling  toll-free.  1-800-FDA-4010.) 
FDA  also  recently  developed  brochures 
aimed  at  advising  certain  medically 
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compromised  populations  that  they 
should  not  eat  molliiscan  shellfish 
without  adequate  cooking.  FDA  invites 
comment  on  other  types  of  education 
and  information  activities  that  might  be 
useful,  including  more  information  that 
might  be  made  available  through 
grocery  stores,  pharmacies,  and  other 
establishments,  through  the  media,  and 
through  other  means,  including 
labeling.  FDA  is  considering  the  merits 
of  labeling  information  for  consumers  of 
molluscan  shellfish,  and  will  address 
this  issue  in  proceedings  separate  from 
these  regulations.  FDA  notes  that 
several  states  have  already  mandated,  or 
are  in  the  process  of  mandating,  point- 
of-purchase  information  for  raw 
molluscan  shellfish. 

The  agency  also  invites  comment  on 
whether  FDA  should  consider 
proposing  to  require  handling 
instructions  for  consumers  on  the 
labeling  of  seafood.  The  Department  of 
Agriculture  has  proposed  such 
requirements  for  meat  and  poultry  (58 
FR  58922,  November  4. 1993). 

FDA  has  a  longstanding  program  to 
control  the  levels  of  microorganisms  of 
public  health  concern  in  seafood.  This 
program  includes  compliance  policies 
on  such  levels,  including  zero  levels 
(i.e.,  none  detectable  based  upon  official 
methods)  for  such  pathogens  as  Listeria 
monocytogenes  in  cooked,  ready-to-eat 
products  and  Salmonella  in  all  foods. 
These  proposed  regulations  require 
control  of  microbial  pathogens  through 
HACXIP  principles,  including  specific 
sanitation  controls.  Even  so,  FDA 
recognizes  that  no  system  can  reduce  all 
risks  to  zero.  Because  all  foods  in  the 
home,  including  seafood,  are  subject  to 
mishandling  and  cross  contamination 
from  other  sources.  FDA  invites 
comment  on  the  genera!  subject  of 
handling  instructions.  Should  FDA 
decide  to  propose  handling  instructions, 
it  would  do  so  as  a  regulator^'  proposal 
sej)arate  &x)m  the  proposed  HACCP 
requirements  for  seafood. 

DC.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
requirements  for  information  collections 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  tlie  Paperwork  Reduction 
Act  of  1980.  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


Title:  Procediires  for  the  Safe 
Processing  and  Importing  of  Fish  and 
Fishery  Products. 

Description:  The  information 
requirements  in  this  proposed  rule  are 
essentially  monitoring  and 
recordkeeping  requirements 
encompassing  critical  control  points  in 
the  production  and  inspection  of  fish 
and  fishery  products  as  established  in 
the  HACXP  plans  of  processors  and 
importers.  The  specific  information 
collected  and  the  frequency  of 
collection  will  depend  on  such  factors 
as  the  species  and  the  processing 
conditions.  It  will  include  observations 
of  processing  parameters  such  as  the 
time  and  temperature  of  processing  and 
storage;  the  condition  of  raw  materials; 
the  results  of  chemical  and 
microbiological  tests;  the  sanitation 
conditions  in  a  processing  facility;  the 
corrective  actions  taken  in  response  to 
processing  deviations,  etc.  Records 
identifying  production  lot  codes  and 
date  of  manufacture  will  also  be 
maintained.  Records  will  be  maintained 
by  the  processing  facility  or  at  an 
importer's  place  of  business  for  1  year 
after  the  date  of  preparation  in  the  case 
of  refrigerated  products  and  at  least  2 
years  for  frozen  products. 

This  information  will  be  used  by  FDA 
investigators  during  regularly  scheduled 
inspections  of  processing  plants,  or  at 
the  time  of  entry  of  imports,  to 
determine  whether  products  were 
processed  under  sanitary  conditions  and 
processed,  packaged,  stored,  and 
distributed  using  HACCP  control 
techniques  to  avoid  hazards  that  might 
cause  the  products  to  be  adulterated. 
The  information  will  also  be  used  when 
necessary  to  trace  and  remove 
potentially  hazardous  products  from  the 
marketplace. 

Records  of  processing  conditions  will 
also  provide  a  means  for  processors  to 
monitor  the  quality  of  their  products 
and  to  alert  them  when  a  deviation  from 
the  critical  limits  established  in  the 
HACCP  plan  has  occurred  that  may 
create  a  potential  public  health  hazard 
in  the  final  product 

The  figures  provided  below  reflect  an 
FDA  estimate  of  the  annual  hours  of 
monitoring  and  recordkeeping  based 
upon  currently  available  data  and 
assumptions  about  the  effects  of  the 
requirements  in  proposed  part  123.  The 
estimate  is  based  on  data  used  to 
develop  cost  estimates  for  the  economic 
impact  analysis  required  by  Executive 
Order  12866  and  thus  is  subject  to  the 
same  types  of  uncertainties  described 
elsewhere  in  this  preamble.  For 
example,  the  agency  has  anecdotal 
evidence  that  the  burden  on  firms  that 
are  operating  under  a  mandatory 


HACCP  system  established  by  the  State 
of  Alaska  is  more  nominal. 
Consequently.  FDA  acknowledges  the 

Eossibility  that  the  estimates  provided 
ere  are  conservatively  high,  indicating 
recordkeeping  burdens  that  are  higher 
than  would  customarily  be  the  case. 
FDA  specifically  invites  comments  on 
this  point. 

Description  of  Respondents: 
Businesses. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden 


Number  of 

respontf- 

ents 

Average 

at»nua) 

burden  per 

resporKterrt 

(hours) 

Total  burden  all  re- 
spondents (hours) 

4.349 

650 

2,826,850 

The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  0MB  for  its  review 
of  this  information  collection.  Interested 
persons  are  requested  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  FDA's  Dockets 
Management  Branch  (address  above), 
and  to  the  OfTice  of  Information  and 
Regulatory  Affairs,  OMB  rm.  3208.  New 
Executive  Office  Bldg..  Washington.  DC 
20503.  Attn:  Desk  Officer  for  FDA. 

X.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible. 
FDA  finds  that  this  proposed  rule 
constitutes  a  major  rule  under  both 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  A  summary 
of  the  preliminary  regulatory  impact 
analysis  (PRIA),  which  may  be  obtained 
from  Dockets  Management  Branch 
(address  above),  is  presented  below. 

Executive  Order  12866  requires 
Federal  agencies  to  justify  the  need  for 
regulations  by  demonstrating  that  the 
problem  that  the  regulation  is  designed 
to  remedy  cannot  be  adequately 
addressed  by  measures  other  than 
Federal  regulation.  In  its  review  of  such 
alternatives,  FDA  finds  that  the  current 
system  (periodic  inspection  plus 
sampling  of  a  small  proportion  of 
seafood),  coupled  with  the  uncertainty 
in  estimating  the  illnesses  related  to 
seafood,  has  not  adequately  ensured 
consumers  that  a  minimum  level  of 
safety  has  been  established.  Although 
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the  tort  system  is  not  able  to  provide 
remedies  for  unsafe  seafood,  the  price 
system  provides  some  differentiation 
between  products  based  on  brands  and 
retail  reputation.  However,  the  price 
system  works  in  conjunction  with 
current  Federal  regulation  which  signals 
consumers  as  to  a  minimum  level  of 
seafood  safety.  As  is  argued  in  the 
preamble,  countless  public  arguments 
and  attempts  at  legislation  imply  that 
the  minimum  levels  that  some 
consumers  believe  they  are  getting 
(those  that  do  not  search  for  higher 
levels)  is  probably  higher  than  the 
actual  levels  of  seafood  safety. 
The  tort  system  fails  because 
consumers  are  often  unable  to  trace' 
either  the  source  of  iheir  foodbome 
illness  to  seafood,  and  even  where  that 
is  possible,  it  is  of^en  difficult  to  trace 
seafood  to  a  specific  company. 

A.  Regulatory  Options 

FDA  has  evaluated  multiple  options 
to  address  the  compelling  public 
interest  in  further  ensuring  seafood 
safety.  These  options  include:  (1) 
Maintaining  the  existing  approach — 
"snapshot"  inspections  and  sampling; 
(2)  significantly  increasing  the 
frequency  of  both  snapshot  inspections 
and  sampling  under  the  existing 
approach;  (3)  beginning  a  voluntary 
HACOP  program  in  addition  to  the 
existing  approach;  (4)  begirming 
mandatory  HACCP  for  high  risk 
products  only,  in  addition  to  the 
existing  approach:  (5)  beginning 
mandatory  HACCP  for  all  seafood  (the 
proposed  approach);  (6)  beginning  a 
more  comprehensive  mandatory  HACCP 
program  than  that  proposed,  similar  to 
the  Model  Seafood  Surveillance  Project 
(MSSP),  which  would  include  all 
CGMP's,  quality  factors,  and  economic 
fraud  as  critical  control  points;  and  (7) 
beginning  a  mandatory  water-to-table 
HACCP  program  which  would  include 
all  vessels,  carriers,  and  retail  food 
operators. 

The  existing  approach  does  not 
adequately  address  the  compelling 
public  interest  in  further  ensuring 
seafood  safety  because  sampling  the 
large  volume  of  seafood  with  FDA's 
limited  resources  cannot  detect  many 
violative  products.  Increasing  the 
frequency  of  sampling  and  inspections 
is  also  unlikely  to  resolve  this  problem 
without  significant  increases  in  funding. 
These  options  are  discussed  extensively 
in  the  preamble  to  the  proposed 
regulations  and  in  the  PRIA.  The  third 
option,  voluntary  HACCP.  has  been  in 
existence  at  NOAA  and  has  very  few 
participants.  The  forth  option,  risk- 
based  HACCP,  has  been  evaluated  in  the 
PRIA  in  several  forms,  including 


HACCP  only  for  the  highest  risk 
products  from  a  historical  perspective 
and  H-^CCP  only  for  those  products 
with  the  potential  for  catastrophic  risk. 
For  example,  one  possibility  evaluated 
under  this  option  would  be  to 
implement  HACCP  solely  for  molluscan 
shellfish,  which  NAS  and  other  groups 
have  concluded  constitute  most  of  the 
risk  from  seafood.  The  sixth  option  is 
more  costly  than  the  proposed  option 
and  includes  more  reliance  on  CGMP's. 
Finally,  the  last  option  involves 
mandatory  HACCP  for  nearly  1  million 
establishments. 

The  options  evaluated  in  the  PRIA 
have  both  lower  and  higher  costs  than 
the  proposed  option.  However,  the 
benefits  of  all  options  are  not  equal  to 
the  proposed  option.  FDA  has 
quantified  net  benefits  of  some  of  the 
high  risk  options  and  has  found  them  to 
have  been  positive  net  benefits  for  those 
costs  and  benefits  which  have  been 
quantified. 

These  options  are  not  all  equal  in 
terms  of  costs  and  benefits.  They  differ 
significantly  from  one  another  in  this 
regard,  as  well  as  from  the  option  that 
FDA  has  selected  to  propose  as  new  part 
123.  They  are  also  not  equal  in  their 
ability  to  meet  all  the  regulatory 
objectives  stated  in  the  preamble, 
including  effective  treatment  of  imports 
and  an  appropriate  alignment  of 
industry  and  government 
responsibilities.  FDA  seeks  comment  on 
the  costs  and  benefits  as  well  as  on  the 
general  pros  and  cons  of  all  the  stated 
options  and  on  any  options  that  the 
agency  may  have  overlooked.  It  is 
extremely  important  that  FDA's 
evaluation  of  regulatory  options  be  as 
thorough  as  possible  for  purposes  of 
developing  a  final  rule,  and  that  the 
agency  be  able  to  fully  articulate  the 
distinctions  among  them  and  the 
significance  of  those  distinctions. 

B.  Costs 

There  is  no  single  source  of  data  th\{ 
FDA  has  found  to  be  entirely 
satisfactory  for  developing  a  preliminary^ 
estimate  of  the  costs  of  the  proposed 
regulations.  Consequently.  FDA  has 
considered  two  sources  of  information, 
each  with  its  own  strengths  and 
weaknesses.  The  results  provide  a  range 
of  possibilities,  and  FDA  invites 
comment  on  them. 

The  first  source  is  U.S.  seafood 
processors  that  have  actually 
implemented  HACCP  systems.  The 
number  of  such  firms  may  exceed  100. 
Understandably,  many  firms  are 
reluctant  to  make  public  detailed 
information  about  the  costs  of  operation; 
consequently,  the  information  available 
to  FDA  from  this  source  is  incomplete. 


On  the  other  hand,  there  is  enough 
information  from  which  some 
preliminary  conclusions  can  be  drawn 
that  are  relevant  to  an  economic 
assessment. 

The  second  source  is  a  study  of  the 
costs  of  implementing  a  form  of  HACCP 
that  was  developed  by  the  Department 
of  Commerce  for  the  congressionally 
mandated  MSSP.  That  study  was 
performed  by  an  independent  contractor 
for  the  National  Fisheries  Education  and 
Research  Foundation.  Inc.,  and 
commissioned  under  a  grant  from 
NMFS.  While  these  data  are  the  most 
detailed  available,  fitting  them  to  the 
proposed  regulations  required  extensive 
adjustments  and  extrapolations.  Thus, 
these  data  also  fail  to  eliminate  the 
considerable  uncertainty  of  the  results 
as  they  relate  to  these  proposed 
regulations. 

1.  Costs:  Actual  Industry  Experience 

FDA  has  some  information  relevant  to 
the  actual  costs  of  implementing 
H.^CCP  experienced  by  a  number  of 
seafood  firms.  While  this  information  is 
neither  detailed  nor  complete  enough  to 
definitively  answer  the  question  of  how 
much  the  proposed  regulations  will  cost 
the  industry,  it  does  provide  insight  into 
the  costs  of  the  proposed  regulations. 

This  information  includes  responses 
to  a  1991  evaluation  questionnaire  from 
four  of  the  eight  firms  that  participated 
in  the  FDA/NOAA  seafood  HACCP  pilot 
in  1990-1991  (R«f.  40).  It  also  includes 
information  more  recently  provided  to 
FDA  from  seven  firms  through  the 
assistance  of  NFPA.  and.  from  two  trade 
associations.  The  trade  associations,  the 
NFI  and  the  New  England  Fisheries 
Development  Association  (NEFDA) 
provided  FDA  with  summary 
information  about  member  firms  that 
were  implementing  HACCP  systems. 
NEFDA  has  operated  a  HACCP  pi  Tot 
with  member  firms  through  a  Federal 
grant.  The  two  trade  associations 
provided  information  on  16  firms.  The 
seven  firms  that  provided  information 
about  themselves  through  NFPA  operate 
a  total  of  44  processing  plants,  so  FDA 
has  information  on  at  least  64  plants 
(Ref.  129). 

The  firms  represent  a  good  cross 
section  of  processing  operation  types, 
including  canned,  fresh,  frozen, 
smoked/salted,  and  cooked,  ready-to-eat 
products  as  well  as  molluscan  shellfish. 
The  majority  of  firms  were  involved  in 
HACCP  as  participants  in  either  pilot 
programs,  the  NOAA  fee-for-service 
program,  or  the  State  of  Alaska  program, 
and  therefore  have  been  subject  to  some 
form  of  third  party  verification  of  their 
HACCP  systems.  Virtually  all  of  them 
developed  HACCP  plans,  and  the 
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majority  of  these  inciuded  critical 
control  points  for  qiiality  or  economic 
fraud  or  both  in  addition  to  safety.  In 
this  respect,  the  majority  of  firms 
implemented  a  more  extensive  form  of 
HACCP  than  is  being  prop>osed  by  FDA. 

Presumably,  start-up  costs  for  HACCP 
are  normally  higher  than  operating  costs 
in  subsequent  years.  The  majority  of 
firms  that  could  estimate  their  own 
start-up  costs  indicated  costs  in  the 
$1,000  to  S5.000  range.  The  remaining 
minority  appear  to  be  roughly  equally 
divided  between  lower  and  higher  costs. 
A  few  firms  indicated  costs  in  the 
$20,000  or  higher  range.  These  may  be 
firms  that  decided  to  hire  additional 
personnel  in  order  to  install  or 
implement  HACCP. 

It  should  be  noted  that  the  cost  figures 
that  come  from  firms  that  operate  more 
than  one  plant  are  for  the  total  costs  of 
their  plants  collectively:  in  order  to 
calculate  the  average  start-up  cost  per 
plant  for  these  firms,  their  costs  would 
have  to  be  divided  by  the  number  of 
plants. 

Nearly  twice  as  many  firms  did  not 
hire  additional  personnel  or  did  not 
anticipate  hiring  additional  personnel  as 
a  result  of  operating  HACCP  systems  as 
those  who  did  or  felt  the  need  to  do  so. 
The  overwhelming  majority  of  firms 
reported  that  they  believed  that  the 
advantages  they  derived  from  HACCP 
were  worth  the  costs  to  them  in  terms 
of  better  control  over  their  operations, 
better  sanitation,  and  greater 
efficiencies,  such  as  reduced  waste. 
Virtually  all  foresaw  long-term  benefits 
from  operating  under  HACCP. 

FDA  notes  tnat  there  are  several 
uncertainties  with  this  data.  The  first  is 
that  FDA  does  not  know  the  extent  of 
previous  HACCP-type  activities  in  these 
firms  so  that  they  may  have  different 
incremental  costs  than  the  industry 
average.  In  addition,  these  firms  may 
have  been  relatively  larger  firms  so  that 
they  may  not  be  fully  representative  of 
the  industry.  Also.  FDA  does  not  know 
whether  or  not  these  firms  would 
necessarily  be  in  full  compliance  with 
the  proposed  regulations  so  that 
additional  costs  might  have  to  be 
expended. 
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2.  Costs:  MSSP  Study 

The  MSSP  study  provides  FDA  with 
survey  data  from  which  detailed  cost 
estimates  have  been  made  in  the  PRIA. 
subject  to  numerous  uncertainties.  As 
this  is  the  largest  and  only  randomly 
selected  data  base  available  to  FDA,  the 
PRIA  relied  primarily  on  estimates 
based  on  these  data.  The  contractor  in 
the  MSSP  study  sent  teams  into  130 
processing  plants,  none  of  which  were 
operating  under  HACCP  systemt,  to 


project  the  costs  to  each  plant  to 
implement  and  operate  a  form  of 
HACCP  chosen  for  that  study. 

In  areas  where  FDA  had  better  data 
than  that  used  in  the  contractor  reports, 
the  agency  has  used  information 
available  from  its  field  surveys  on 
current  practices  or  Qonditions  in  the 
industry  in  general,  arili^thas 
substituted  that  infonnatioh>for  the 
information  gathered  from  the  sample 
plants  in  the  contractor  reports.  Where 
gaps  in  the  contractor  estimates  exist 
that  could  not  be  filled  in  by 
information  from  FDA  field  surveys,  a 
number  of  assumptions  have  been  made 
for  the  purposes  of  this  economic 
assessment.  FDA  views  the  cost 
estimates  extrapolated  from  the 
contractor  reports  and  other  sources  as 
prehminary  and  requests  comments  on 
them. 

From  FDA's  1992  official 
establishment  inventory,  FDA  has 
estimated  that  there  are  4.846  domestic 
seafood  manufacturing  plants  that  will 
be  affected  by  the  proposed  rule.  Thirty- 
three  percent  of  the  first  year  costs  can 
be  attnbuted  to  expenditures  necessary 
to  comply  with  the  HACCP-based 
sanitation  provisions  of  the  proposed 
rule.  Another  36  percent  are  attributable 
to  monitoring  and  recordkeeping 
requirements.  In  addition, 
approximately  31  percent  of  the  first 
year  costs  are  for  equipment  such  as 
temperature  indicators,  temperature 
recorders,  and  can  seam  tear-down 
machines.  Additional  costs  are  for 
HACCP  training,  consulting  by 
processing  authorities,  writing  HACCP 
plans,  instituting  operational  changes, 
responding  to  critical  limit  deviations, 
and  analytical  testing.  The  average 
expected  cost  of  the  proposed  rule  per 
domestic  manufacturing  plant  is 
estimated  to  be  $23,900  m  the  first  year 
($24,000  for  small  plants,  $23,400  for 
large  plants)  and  $15,000  in  the 
follo%ving  years  ($14,700  for  small 
plants  and  $15,700  for  large  plants). 
Total  costs  of  the  projX)sed  rule  for 
domestic  manufacturers  are  estimated  to 
be  $117  million  in  the  first  year  and  $65 
million  in  the  following  years. 

In  addition,  FDA  estimates  that  924 
importers  will  bear  start-up  costs  of 
approximately  S8  million,  and  1,571 
repackers  and  warehouses  will  bear 
annual  recurring  costs  of  $14  million. 
Therefore,  based  on  these  data,  FDA 
estimates  domestic  costs  for  this  rule  to 
be  $139  million  in  the  first  year  and  $79 
million  in  succeeding  y»»ars.  Discounted 
domestic  costs  are  estimated  to  be  $676 
million  over  10  years  (6  percent).  FDA 
also  estimates  that  8,125  foreign 
procesaon  will  have  initial  costs  of  $96 


million  and  recurring  costs  of  $44 
miUion. 

Should  smoked  fish  products  be 
required  to  bear  refrigeration  statements 
on  their  labels,  the  maximum  possible 
cost  to  this  industry  segment  would  be 
estimated  to  be  $2.5  million  for  a  label 
redesign  for  all  products.  A  label 
redesign  would  be  likely  only  in  the 
case  of  extensive  refrigeration 
instructions.  If  a  simple  statement  such 
as  "keep  refrigerated"  were  to  be 
required,  then  the  cost  to  the  smoked 
fish  industry  would  be  approximately 
$168,000  because  approximately  75 
l>ercent  of  the  products  currently  bear 
such  statements. 

These  estimates  are  considerably 
higher  than  the  estimates  from  data 
submitted  to  FDA  from  seafood  plants 
as  discussed  above.  These  differences 
may  be  attributable  to  several  factors. 
For  example,  the  MSSP-based  estimates 
also  include  estimated  costs  of 
compliance  by  processors  with  pre- 
existing sanitation  requirements  in  part 
110  and  costs  of  complying  with 
guidelines  that  are  appended  to  these 
proposed  regulations.  Although  these 
costs  are  not  inherent  to  the  operation 
of  a  HACCP  system,  they  represent  one- 
third  of  the  total  MSSP-based  estimates. 
As  indicated  earlier  in  this  document, 
compliance  with  CGMP's  for  sanitation 
has  been  a  continuing  problem  across 
the  industry.  For  this  reason.  FDA  is 
proposing  specffic  sanitation 
requirements  in  subpart  A  of  part  123. 

Moreover,  the  estimate  of  costs 
associated  with  complying  with 
guidelines  in  the  appendices  may  be 
overstated  because,  in  actuality.  FDA 
may  find  industry  practices  other  than 
those  stated  in  the  guidelines  to  be 
acceptable.  The  guidelines  are  intended 
to  provide  the  industry  with 
information  on  how  it  could  implement 
HACCP.  not  how  it  must  do  so. 

Costs  to  importers  and  to  foreign 
processors  that  ship  to  the  United  States 
were  also  estimated.  In  the  absence  of 
reliable  data  for  estimating  costs  to 
foreign  processors,  FDA  estimated  the 
number  of  plants  that  export  seafood  to 
the  United  States  and  based  their  costs 
of  implementing  HACCP  on  MSSP- 
generated  data  on  the  costs  to  U.S. 
plants. 

It  is  impwrtant  to  recognize  that  many 
of  the  United  States  major  seafood 
trading  partners  are  using,  or  have  opted 
for,  HACCP  programs.  For  example,  the 
EC  will  soon  require  HACCP  or  an 
equivalent  system  from  over  100  nations 
that  exjKtrt  to  it.  Consequently,  with  the 
current  trend  toward  HACCP 
worldwide,  the  costs  to  many  foreign 
pr(x»ssors  of  implementing  HACCP 
may  be  incurred  regardless  of  whether 
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FDA  issued  these  proposed  regulations. 
Moreover,  in  the  near  future,  U.S. 
importers  subject  to  this  proposed  rule 
should  have  little  difficulty  finding 
products  produced  under  HACCP.  FDA 
s{>ecifically  invites  comment  on  the 
estimated  costs  of  the  proposed 
regulations  to  importers  and  foreign 
processors,  e.g.,  whether  they  are  high 
due  to  the  worldwide  move  toward 
HA(XP  or  whether  they  are  low  due  to 
other  factors  that  have  not  been 
considered,  and  the  potential  effect  on 
U.S.  consumers  of  requiring  that 
imports  be  produced  under  HACCP 
systems. 

The  PRIA  presumes  that  most  of  the 
cost  of  compliance  of  the  proposed 
regulations  will  be  passed  on  to 
consumers.  Estimating  the  magnitude  of 
these  price  increases  is  difficult.  U.S. 
consumers  spent  about  S16.5  billion  on 
domestically  produced  seafood  in  1991 
(Ref.  42).  If  the  domestic  industry 
passed  on  all  of  the  estimated  annual 
costs  to  consumers,  prices  for 
domestically  produced  seafood  would 
increase  by  less  than  1  percent  in  the 
first  year  and  less  than  one-half  of  1 
percent  in  succeeding  years.  Price 
changes  of  such  magnitude  are  unlikely 
to  have  a  major  impact  on  general 
seafood  purchases.  However,  some 
regional  price  increases  may 
considerably  exceed  this.  In  addition, 
this  estimation  of  change  in  price  does 
not  address  potential  concentration 
effects.  It  is  worth  noting  that  the 
contractor  that  performed  the  MSSP 
study  estimated  a  range  of  cost  increases 
from  negligible  to  1.3  percent, 
depending  on  the  type  of  product. 

The  effect  on  prices  of  imported 
products  is  impossible  to  estimate. 
While  the  PRIA  uses  MSSP  data  and  a 
number  of  assumptions  to  estimate 
possible  costs  to  foreign  processors  of 
complying  with  the  proposed 
regulations,  those  costs  will  be  spread 
among  the  consumers  from  all  nations 
to  which  these  processors  export.  FDA 
is  unable  to  estimate  what  percentage  of 
these  costs  would  be  passed  on  to  U.S. 
consumers. 

On  the  other  side  of  the  ledger,  the 
MSSP-based  estimates  were  not  able  to 
include^ costs  associated  with  some 
features  of  the  proposed  rules  because 
data  were  lacking.  An  inventory  of  these 
features  is  provided  in  the  PRIA,  and 
FDA  invites  comment  on  possible  costs 
associated  with  them.  They  include 
prevention  of  cross  contamination  by 
the  separation  of  food  contact  surfaces, 
storage  at  40  °F  of  cooked,  ready-to-eat 
products  and  products  that  are  made  in 
whole  or  in  part  of  scombroid  toxin 
forming  species,  and  the  costs  of 
following  the  approach  presented  in  the 


guidelines  at  Appendix  B  for  scombroid 
toxin  forming  species. 

C.  Benefits 

This  proposed  action  will  reduce  the 
amount  of  illness  that  derives  from 
consumption  of  seafood  (safety  benefits) 
and  may  have  significant  nutrition 
benefits  that  result  from  increased 
consumption  of  seafood.  The  increased 
consumption  will  result  from  a  decrease 
in  consumer  anxiety  associated  with  the 
consumption  of  seafood.  In  addition, 
there  may  be  significant  cost  savings 
(benefits)  in  other  areas  as  a  result  of 
adoption  of  this  proposed  rule. 

Tne  existence  of  a  national, 
mandatory,  HACCP-based  inspection 
system  for  seafood  should  have  a 
beneficial,  although  nonquantifiable 
effect  on  both  the  industry  and  the 
Federal  government.  FDA  knows  from 
experience  that  continuing  concerns 
about  the  adequacy  of  the  current 
Federal  regulatory  system  for  seafood 
place  a  financial  stress  on  industry, 
which  must  constantly  defend  itself 
from  criticism,  and  on  regulatory 
agencies  such  as  FDA,  which  must 
divert  resources  in  order  to  respond  to 
the  Congress  and  the  media.  While 
public  interest  in  food  safety  is  healthy 
and  desirable,  the  extreme  interest  in 
seafood  safety,  which  has  manifested 
itself  in  over  10  congressional  hearings 
and  over  20  pieces  of  legislation  in  the 
past  5  years,  demonstrates  how  a  system 
that  is  less  than  fully  adequate  from  the 
public's  standpoint  can  cause  a  steady 
diversion  of  both  public  and  private 
resources  that  is  likely  to  continue  in 
the  absence  of  a  system  that  overcomes 
current  inefTiciencies  and  shortcomings. 

Finally,  there  will  be  an  additional 
benefit  to  firms  wishing  to  export 
seafood  to  those  countries  which  require 
federally  monitored  HACCP.  The  latter 
two  benefits  have  not  been  quantified, 
and  FDA  requests  comments  on  how 
tliis  might  be  done. 

The  agency  followed  three  steps  to 
quantify  the  safety  benefits  of  HACCP 
for  processors:  (1)  Identify  all  significant 
hazards  associated  with  seafood  safety 
and  establish  the  baseline  number  of 
incidents  of  each  hazard  in  the  U.S. 
population;  (2)  estimate  the  reduction  in 
the  number  of  incidents  of  each  hazard 
that  HACCP  is  expected  to  accomplish; 
and  (3)  quantify  the  benefit  of  the 
reduced  illnesses  and  deaths.  In  all 
three  steps,  FDA  acknowledges  that 
there  is  substantial  uncertainty. 

First,  to  establish  a  baseline  number 
of  illnesses,  FDA  reviewed  both 
reported  data  to  the  CDCP,  which 
provides  a  lower  bound  on  the  actual 
number  of  cases,  and  an  earlier  FDA  risk 
assessment  that  estimated  an  upper- 


bound  number  of  cases.  Using 
information  about  the  probable  amount 
of  underreporting  for  each  type  of 
illness,  FDA  constructed  a  likely 
baseline  number  for  each  type  of  illness 
by  inflating  these  numbers  between  zero 
and  1,000  times  the  amount  reported. 
Thus,  for  example,  while  it  is  likely  that 
nearly  all  cases  of  neurotoxic  shellfish 
poisoning  (NSP)  are  reported  to  CDCP, 
it  is  likely  that  Campylobacter  jejuni  is 
underreported  by  approximately  100 
times  the  actual  number  of  cases.  This 
approach  for  estimating  cases  yielded  an 
estimated  33,000  cases  of  illness  from 
seafood  per  year.  However,  FDA 
acknowledges  that  even  a  reasonably 
precise  estimate  of  the  number  of 
illnesses  cannot  be  determined  with  the 
existing  foodbome  disease  reporting 
mechanisms  in  this  country. 

In  the  second  step,  FDA  used  a  panel 
of  internal  experts  to  determine  the 
number  of  illnesses  the  proposed 
regulations  are  likely  to  reduce.'  For 
example,  it  is  not  likely  to  reduce  any 
cases  of  NSP  because  they  are  primarily 
associated  with  recreational  fishing.  On 
the  other  hand,  it  is  likely  to  reduce 
over  50  percent  of  scombroid  poisoning 
because  most  of  the  mishandling  of 
seafood  comes  either  at  the  catch  or 
processing  stages.  This  action  will  not 
reduce  any  cases  that  are  a  result  of 
consumer  or  retailer  mishandling  but,  as 
explained  earlier  in  this  document, 
problems  at  the  retail  level  are 
addressed  through  mechanisms  outside 
of  this  proposed  regulation.  FDA  has 
estimated  that  between  5,000  and 
19,000  cases  of  seafood  illness  and 
death  will  be  reduced  by  the  proposed 
action  annually. 

In  the  third  step,  FDA  used  economic 
valuation  techniques  to  quantify  the 
effect  of  reducing  the  range  of  cases  of 
seafood  illness.  This  technique 
combines  costs  of  illness,  such  as 
hospital  costs,  with  the  costs  of  pain 
and  suffering  in  a  reduced  health  state 
to  estimate  the  cost  of  each  hazard. 
Thus,  for  example,  NSP,  with  very  mild 
symptoms,  has  a  low  cost  per  case 
($270),  whereas  Vibrio  vulnificus,  with 
a  high  probability  of  death,  has  a  very 
high  cost  ($1.3  million  per  case).  Using 
this  methodology,  the  total  safety 
benefits  of  the  proposed  option  are 
valued  between  $15  and  $75  million  per 
year. 

FDA  has  also  evaluated  the  potential 
health  benefits  associated  with 
increased  consumption  of  seafood. 
Because  of  the  negative  publicity 
concerning  water  pollution  and  seafood 
safety,  consumer  perception  of  seafood 
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safety  may  overestimate  actual  risk.  In 
addition,  contamination  scares  cause 
drastic  short-term  drops  in  consumer 
demand  for  seafood  products  and 
undoubtedly  contribute  to  the  chronic 
level  of  consumer  concern  about 
seafood  safety.  Thus,  safety  concerns 
about  seafood  are  a  likely  factor 
preventing  wider  consumer  acceptance 
of  seafood  as  part  of  the  U.S.  diet. 

If  this  proposal  is  Rnalized,  consumer 
concerns  about  seafood  safety  may  be 
reduced  which  may,  in  turn,  lead  to 
increased  consumption  of  seafood.  FDA 
has  evaluated  the  possibility  that 
consumers  may  switch  from  higher  fat 
flesh  protein,  such  as  meat  and  poultry, 
to  seafood.  The  resulting  reduced 
dietary  fat  in  the  diet  of  the  general 
population  would  result  in  reduced 
incidence  of  coronary  heart  disease  and 
cancer.  Using  the  same  methodology 
employed  in  an  earlier  analysis  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (Pub.  L.  101-535),  FDA  analyzed 
the  benefits  of  a  1-  and  5-pound  per 
capita  increase  in  consumption  of 
seafood.  These  were  estimated  to 
decrease  deaths  by  673  and  2,782, 
respectively,  over  a  10-year  period.  The 
resulting  benefits  are  valued  at  $3  and 
$14  biUion. 

D.  Small  Business  Impact 

The  proposed  rule  will  have  a 
substantial  impact  on  small  seafood 
processors  as  defined  by  the  Regulatory 
Flexibility  Act.  Eighty  percent  of  the 
seafood  processors  covered  by  this 
proposed  regulation  are  small,  where 
small  is  defined  for  nonshrimp  firms  as 
less  than  $1  million  in  annual  gross 
revenue  and  less  than  $2  million  for 
shrimp  firms.  The  provisions  of  this 
rule,  such  as  monitoring  and 
recordkeeping,  are  largely  fixed  costs 
(costs  which  do  not  vary  significantly 
with  the  amount  of  the  product 
produced)  which  will  impose  larger  per 
unit  costs  on  small  rather  than  on  large 
businesses.  In  addition,  small  firms  may 
have  as  many  critical  control  points  as 
large  firms  because  critical  control 
points  tend  to  be  related  to  the 
complexity  of  the  operation,  not  the  size 
of  the  business.  However,  it  may  be  that 
smaller  firms  are  less  complex  than 
large  firms,  although  the  agency  does 
not  have  sufficient  data  to  determine  if 
this  is  so. 

In  some  cases  the  increase  in  cost  will 
be  large  enough  to  cause  some  firms  to 
go  out  of  business.  For  example, 
estimates  of  firm  failure  have  been  as 
low  as  2  percent  (96  firms)  of  all  firms 
(from  the  Canadian  experience)  to  334 
firms  (estimated  for  compliance  with 
MSSP).  However,  FDA  does  not  have 
enough  information  to  estimate  the 


number  of  firms  that  will  close  if  the 
proposed  rule  becomes  final. 

Tnere  are  several  factors  that  affect 
the  ability  of  small  processors  to  comply 
with  the  proposed  regulations.  First,  the 
basic  HACCP  requirements  proposed  in 
subpart  A  of  part  123  deliberately 
include  only  the  essentials  of  HACCP  in 
order  to  keep  fixed  costs  to  a  minimum. 
Second,  FDA  is  developing  considerable 
guidance  in  the  form  of  a  hazard  guide 
and  model  HACCP  plans  to  enable  small 
processors  to  implement  an  effective 
HACCP  system  at  the  lowest  possible 
cost.  Third,  FDA  is  also  aware  that 
academia  and  trade  associations  are 
available  to  assist  processors  to 
implement  HACCP.  Finally,  for  those 
small  processors  that  have  very  simple 
operations  requiring  few  critical  control 
points,  an  inherent  feature  of  HACCP  is 
that  it  adjusts  to  the  complexity  and 
risks  of  an  operation. 

While  any  closure  is  regrettable,  the 
agency  strongly  believes  that  firms  that 
Eire  unable  to  identify  the  likely  hazards 
associated  with  their  products  and  take 
reasonable  preventive  controls  to 
prevent  those  hazards  from  occurring 
should  not  be  selling  food  in  interstate 
commerce.  As  described  in  the 
preamble,  FDA  is  keenly  interested  in 
keeping  the  costs  of  implementing 
HACCP  to  a  minimum  and  is  issuing 
guidance  documents  and  model  HACCP 
plans  to  facilitate  such  implementation. 

FDA  is  specifically  requesting 
comment  in  areas  where  costs  and 
benefit  estimates  are  either  very 
uncertain  or  potentially  large.  FDA  will 
utilize  answers  received  on  these 
comments  along  with  all  other 
comments  to  help  formulate  the  final 
rule. 

1.  Costs 

FDA  sp>ecifically  requests  comments 
on: 

(1)  The  expected  cost  to  retrofit  plants 
as  necessary  for  the  proper  operation  of 
HACCP  controls  (e.g.,  enhance 
refrigerator  capacity,  water  supply 
changes,  etc.). 

(2)  The  cost  of  taking  corrective 
actions  to  respond  to  critical  limit 
deviations  on  an  annual  basis.  FDA  has 
estimated  an  average  of  $1,000  per  firm 
to  take  such  actions  as  discarding 
product,  buying  new  equipment,  and 
changing  the  processing  practice. 

(3)  The  cost  of  training  employees. 
FDA  has  estimated  that  there  will  be  a 
cost  per  plant  of  $900  to  train  an 
employee  to  manage  HACCP.  This  will 
include  the  cost  of  training,  travel 
expenses,  and  loss  ot  several  days  of 
productivity  for  that  employee.  Not  all 
of  these  costs  may  be  borne  by 
manufacturers,  however,  because  some 


training  may  be  sponsored  by  academia, 
trade  associations,  and  others. 

(4)  The  cost  of  ensuring  that  cooking 
and  pasteurizing  equipment  and 
processes  are  achieving  the  desired 
safety  results  (i.e.,  destroying 
microbiological  pathogens).  This 
ensurance  may  be  obtained  by  having 
equipment  and  processes  that  are 
equivalent  to  those  found  effective  by  a 
processing  authority.  FDA  estimated 
that  this  would  cost  $1,000  per  plant  in 
the  first  year  and.  on  average,  half  that 
amount  in  the  following  years  as 
processors  change  their  processes  and 
equipment.  This  cost  may  be  offset, 
however,  by  reliance  on  literature  that 
contains  the  necessary  information  from 
a  processing  authority. 

(5)  The  cost  of  temperature  indicators 
and  thermometers  for  plants  who  do  not 
now  have  this  equipment.  FDA 
estimated  that  the  cost  would  be  $1,000 
per  plant,  initially,  with  replacement  as 
necessary. 

(6)  The  cost  of  creating  a  HACCP  plan 
from  the  guidance  provided  by  FDA. 
FDA  estimated  that  it  will  take 
processors  with  simpler  processes  24 
hours  of  managerial  time  to  adapt  the 
guidance  into  a  HACCP  plan.  FDA 
estimated  that  it  will  take  processors 
with  more  complex  processes  72  hours 
of  managerial  time  to  adapt  the 
guidance  into  a  HACCP  plan. 

(7)  FDA  requests  comment  on  the 
recordkeeping  burden  associated  with 
the  proposed  sanitation  requirements  in 
§  123.10  (b)  and  (c).  If  possible,  such 
estimates  should  be  provided  in  terms 
of  hours  spent  and  translated  into 
dollars  if  staff  compensation  rates  are 
known. 

In  addition,  FDA  was  unable  to 
provide  cost  estimates  of  the  following 
provisions  and  requests  specific 
comments  on  these  areas: 

(1)  Section  123.10(a)(7),  prevention  of 
cross-contamination  by  the  separation  of 
food-contact  surfaces; 

(2)  Section  123.10(a)(14),  storage  at  40 
"F  or  below; 

(3)  Appendix  A.6.,  cooling  after 
cooking; 

(4)  Appendix  B.,  scombroid  toxin 
forming  species; 

(5)  Appendix  1.,  specifically,  the 
guidance  on  smoked  and  smoke- 
fiavored  fishery  products; 

(6)  Increased  short-term  recall 
potential,  if  any,  due  to  heightened 
industry  awareness; 

(7)  Increasing  time  spent  esconing 
Federal  inspectors,  particularly  in  the 
initial  phases; 

(8)  The  cost  of  restricting  catch  in 
certain  areas  and  seasons  if  processors 
find  it  necessary. 
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2.  Benefits 

(1)  FDA  is  reprinting  two  tables  £rom 
the  PRIA  and  requests  comments  on 
both  the  baseline  number  of  illnesses 


due  to  seafood  and  the  likelihood  that 
HACCP  for  processors  will  reduce  those 
illnesses.  The  baseline  number  of 
illnesses  reflects  an  estimate  of  all  cases 


(from  any  source,  including  recreational 
harvest,  retail,  and  consumer 
mishandling).  FDA  considers  the 
estimates  in  both  tables  as  preliminary 
estimates. 


Table  l.— SiGNiFiCAhrr  Hazards  Associated  With  Seafood 

(Ail  Seafood  Sources  Combined— Recreational  and  Commercial] 


Hazards 


Reported 
cases  (an- 
nual) 


Upper- 
bourxl 
cases  (an- 
nual) 


Estimated 
cases  (an- 
nual) 


Anasakis 

Campytobacter  jejuni  

Ciguatera 

Clostridium  txtulinum  

Clostridium  perfrir)ger)s 

Diphyllobothrium  latum  

Giardia 

HepaWts  A  virus 

Neurotoxic  shellfish  poisoning 

Norwalk  virus  

Ottier  Vitifios 

Paraiyttc  shellfish  poisoning  ... 

Salrrtonella  nontyphi 

Scombrotoxin  .'. 

Shigella  

Vibno  vulnificus 

Totei  

'  Unknown. 


1 

2 

600 

4 

7 
(') 

3 

9.2 
48 
12.4 
43 
13.4 

2 
796 

7 
24 


100 

200 

8.000 

4 

70 

1.000 

50 

6.700 

48 

30.000 

10,000 

134 

2,750 

21,500 

100 

48 


100 

200 

800 

4 

70 

1,000 

30 

92 

48 

12,400 

10,000 

13.4 

200 

7,S60 

70 

48 


1,772 


80.389 


33.035 


Table  2.— Projected  Number  of  Cases  Averted  Using  HACCP  Approach 


Hazards 


FDA  best 
estimate  of 
the  number 

of  cases 


Number  of 

cases 

averted 

(kswer)* 


Numl)er  of 
cases 
averted 

(upper)" 


Anasaka 

Campylotacter  jejuni  

Ciguatera 

Clostridium  txtiJinum  

Clostridium  perlnngens _ 

Diphyllobothrum  latum 

Giardia 

Hepatitis  A  vinjs 

Neurotoxic  shellfish  poisoning  

Nonwalk  virus  

Other  Vibnos 

Paralytic  shellfish  poisoning 

Sa/pxjnefla  nontypni 

Scombrotoxin  

Stigella  

ViDfiO  vJnificus 

Total  „ 

•Estimales  by  Klontz  and  Altekruse. 

"Estimates  bv  Arcner. 

'Memorandum  to  Richard  A.  Williams,  Jr.,  November  16.  1993. 


100 

200 

800 

4 

70 

1,000 

30 

92 

48 

12,400 

10,000 

13 

200 

7,960 

70 

48 


10 

100 

50 

0 

53 

250 

0 

15 

0 

1,000 

1,000 

0 

100 

3,980 

18 

0 


75 

150 

100 

1 

70 

750 

7.5 

46 

0 

6.200 

5.0C0 

0 

150 

5,970 

35 

24 


33.035 


6,575 


18,679 


(2)  FDA  also  specifically  requests 
comments  on  the  number  of  cases  of 
illness  included  in  the  baseline  estimate 
(33.035)  that  may  be  due  to  factors 
outside  the  processors'  control,  such  as 
those  due  to  recreational  harvests  (that 
are  not  eventually  sent  to  processors), 
those  due  to  restaurants  and 


supermarkets,  and  those  due  to 
consumer  mishandling. 

(3)  As  mentioned  above.  FDA  has  also 
estimated  potential  benefits  associated 
with  increased  seafood  consumption. 
These  benefits  will  only  be  realized  if 
the  price  increase  resulting  from  this 
rule  does  not  offset  the  effect  of 
increased  demand  for  seafood  which 


will  result  from  reduced  consumer 
anxiety.  FDA  requests  specific  comment 
on  the  likelihood  that  seafood 
consumption  will  be  increased  as  a 
result  of  this  rule. 

(4)  FDA  has  identified  but  not 
quantified  benefits  to  seafood  exporters 
as  well  as  reduced  public  anxiety 
associated  with  the  safety  of  seafood. 
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FDA  requests  comments  on  these 
benefits  (including  how  to  quantify 
them)  as  well  as  other  potential  benefits 
such  as  how  HACCP  will  help  firms 
gain  better  control  over  their  operations, 
better  sanitation  and  greater  efficiencies 
such  as  reduced  product  waste. 

E.  Tribal  Governments 

FDA  is  aware  that  some  tribal 
goverrunents  are  involved  in  the 
processing  of  seafood  for  interstate 
commerce.  The  agency  expects  that  the 
proposed  regulations  wil]  apply  to  them 
in  such  cases.  Executive  Order  12875  of 
October  26, 1993,  requires,  among  other 
things,  consultation  with  tribal 
govenmients  before  the  formal 
promulgation  of  regulations  containing 
unfunded  Federal  mandates.  While  FDA 
does  not  believe  that  the  proposed 
regulations  would  impose  an  unfunded 
Federal  mandate,  the  agency  wishes  to 
foster  consultation  on  matters  that  might 
significantly  affect  tribal  communities. 
Consequently,  FDA  specifically  requests 
comment  on  the  economic  effect  of  the 
proposed  regulations  on  tribal 
governments. 

F  Availability  of  PRIA/RFA 

FDA  acknowledges  considerable 
uncertainty  in  both  cost  and  benefit 
estimates  of  the  proposed  regulations 
and  requests  comment  on  all  aspects  of 
the  PRIA  and  the  RFA.  The  full  PRIA/ 
RIA  is  available  at  the  E>ockets 
Management  Branch  (address  above). 

XI.  Environmental  Impact  - 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

XII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
April  28,  1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Xm.  References 
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List  of  SobfBcts 

21  CFR  Part  123 

Fish.  Fishery  products.  Imports. 
Reporting  and  recordkeeping 
requirements,  Seafood. 

21  CFR  Part  1240 

Communicable  diseases.  Public 
health.  Travel  restrictions.  Water 
supply. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  chapter  I  be  amended  as  follows: 

1.  Part  123  is  added  to  read  as  follows: 

PART  123— FISH  AND  RSHERY 
PRODUCTS 

Sut>pert  A— General  Provisions 

S«c 

123.3    Definitions. 

123.5  Current  good  manubcturing  practice 
(sanitation). 

123.6  Hazard  Analysis  Critical  Control 
Point  (HACCP)  plan. 

123.7  Corrective  actions. 

123.8  Records. 

123.9  Training. 

123.10  Sanitation  control  procedures. 

123.11  Obligations  of  importer!. 

1 23. 1 2  Imports— determination  of 
compliance. 

Sub|MrtB — [Reserved] 

Subpart  C— Raw  Motluscan  Shellfish 

123.20    General. 

123.28    Source  controls  and  records. 

Appendix  A  to  Part  123 — Cooked.  Ready-to- 

eat  Fishery  Products 
Appendix  B  to  Part  123 — Scombroid  Toxin 

Forming  Species 
Appendix  C  to  Part  123 — (Reserved) 
Appendix  D  to  Part  123 — Product  Integrity 
Authority:  Sees.  201.  402.  403.  406. 409. 
701.  704.  721,  801  of  the  Federal  Food.  Dr^ 
and  Cosmetic  Act  (21  U.S.C  321.  342,  343, 
346,  348.  371.  374,  379e.  381):  sees.  301.  307. 
361. 1702  of  the  Public  Health  Service  Act 
(42  U.S.C  241.  2421.  264,  300u-l). 

Subpart  A— <*en«rai  Provisions 

§123.3    Definitions. 

The  definitions  and  interpretations  of 
terms  in  section  201  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  in 
part  110  of  this  chapter  are  applicable 
to  such  terms  when  used  in  this  part. 
The  following  definitions  shall  also 
apply: 

(a)  CertificatJon  number  means  a 
unique  combination  of  letters  and 
numbers  assigned  by  a  shellfish  control 
authority  to  a  moUuscan  shellfish 
processor. 

(b)  Cooked,  ready-to-eat  fishery 
product  means  a  fishery  product  that  is 
subiected  by  a  commerda)  processor  to 


either  a  cooking  process  before  being 
placed  in  a  final  container,  or  to 
pasteurization  in  the  final  container,  or 
to  both. 

(c)  Critical  control  point  means  a 
point  in  a  food  process  where  there  is 

a  high  probability  that  improper  control 
may  cause,  allow,  or  contribute  to  a 
hazard  in  the  final  food. 

(d)  Critical  limit  means  the  maximum 
or  minimimi  value  to  which  a  physical, 
biological,  or  chemical  parameter  must 
be  controlled  at  a  critical  control  point 
to  minimize  the  risk  of  occurrence  of  the 
identified  hazard. 

(e)  Fish  means  fresh  or  saltwater 
finfish.  molluscan  shellfish, 
crustaceans,  and  other  forms  of  aquatic 
animal  life  other  than  birds  or 
mammals. 

(f)  Fishery  product  means  any  edible 
human  food  product  derived  in  whole 
or  in  part  from  fish,  including  fish  that 
has  been  processed  in  any  manner. 

(g)  Harvester  means  a  person  who  has 
an  identification  number  issued  by  a 
shellfish  control  authority  for 
commercially  taking  molluscan  shellfish 
by  any  means  from  a  growing  area. 

(h)  Importer  means  a  person,  or  his 
representative  in  the  United  Slates,  who 
is  responsible  for  ensuring  that  goods 
being  offered  for  entry  into  the  United 
States  are  in  compliance  with  all  laws 
affecting  the  importation. 

(i)  Lot  of  molluscan  shellfish  means  a 
collection  of  shellstock  or  containers  of 
shellstock  of  no  more  than  1  day's 
harvest  from  a  single,  defined  growing 
area  harvested  by  one  or  mwe 
harvesters. 

(j)  MoUuscan  shellfish  means  any 
edible  species  of  fresh  or  frozen  oysters, 
clams,  mussels  and  scallops  or  edible 
portions  thereof,  except  when  the 
scallop  product  consists  entirely  of  the 
shucked  adductor  muscle. 

(k)  Potable  water  means  water  which 
meets  the  U.S.  Environmental 
Protection  Agency's  Priaiary  Drinking 
Water  Regulations  as  set  forth  in  40  CTR 
part  141. 

(1)  Process  control  instrument  means 
an  instrument  or  device  used  to  monitor 
conditions  during  processing  at  a 
critical  control  point. 

(m)  Processing  means,  with  respect  to 
fish  or  fishery  products,  handling, 
storing,  preparing,  heading,  gutting, 
shucking,  freezing,  changing  into 
different  market  forms,  manufacturing, 
preserving,  packing,  labeling,  or 
holding.  Practices  such  as  heading  or 
gutting  intended  solely  to  prepare  a  fish 
for  holding  on  board  a  harvest  vessel  are 
excluded.  This  regulation  does  not 
cover  the  operation  of  a  retail 
establishment. 


(n)  Processor  means  any  person 
engaged  in  commercial,  custom,  or 
institutional  processing  of  fish  or  fishery 
products,  either  in  the  United  States  or 
in  a  foreign  country.  Persons  engaged  in 
the  production  of  foods  that  are  to  be 
used  in  market  or  consumer  tests  are 
also  included.  Persons  who  only  harvest 
or  transport  seafood,  without  otherwise 
engaging  in  processing,  are  not  covered 
by  these  regulations. 

(0)  Shall  is  used  to  state  mandatory 
reouirements. 

(p)  Shellfish  control  authority  means 
a  Federal  or  State  health  authority,  or 
foreign  government  health  authority, 
legally  responsible  for  the 
administration  of  a  program  that 
includes  classification  of  molluscan 
shellfish  growing  areas,  enforcement  of 
harvesting  controls,  and  certification  of 
molluscan  shellfish  processors. 

(q)  Shellstock  means  raw,  in-shell 
molluscan  shellfish. 

(r)  Should  is  used  to  state 
recommended  or  advisory  procedures  or 
to  identify  recommended  equipmenL 

(s)  Shucked  shellfish  means 
molluscan  shellfish  that  have  one  or 
both  shells  removed. 

(t)  Tag  means  a  record  of  harvesting 
information  attached  to  a  container  of 
shellstock  by  the  harvester  or  processor. 

i  123.5    Currant  good  nwmifacturtng 
practlee  (sanitaiUon). 

(a)  The  criteria  in  part  110  of  this 
chapter  apply  in  determining  whether 
the  facilities,  methods,  practices,  and 
controls  used  to  process  fish  and  fishery 
products  are  safe,  and  whether  these 
products  have  been  processed  imder 
sanitary  conditions. 

(b)  The  purpose  of  subpart  A  of  this 
part  is  to  set  forth  requirements  specific 
to  the  processing  of  fish  and  fishery 
products. 

S123.S    Hazard  Analysis  Critical  Control 
Point  (HACCP)  plan. 

(a)  Every  processor  and  importer  shall 
have  and  implement  a  *vritten  HACCP 
plan  that  is  specific  to: 

(1)  Each  location  where  fish  and 
fishery  products  are  processed  by  that 
pr(x»sson  and 

(2)  Each  kind  of  fish  and  fishery 
product  prctcessed  by  the  processor.  The 
plan  may  group  kinds  of  fish  and  fishery 
products  together  if  the  hazards,  critical 
control  points,  critical  limits,  and 
procedures  required  to  be  identified  in 
paragraph  (b)  of  this  section  are 
identical  fbr  all  fish  and  fishery 
products  so  grouped. 

(b)  The  HACCP  plan  shall: 

(1)  Identify  the  safety  hazards  that  are 
reasonably  likely  to  occur  and  that  thus 
must  be  controlled  for  each  fish  and 
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fishery  product,  including,  as 
appropriate: 

(i)  Natural  toxins; 

(ii)  Microbiological  contamination; 

(iii)  Chemical  contamination; 

(iv)  Pesticides; 

(v)  Drug  residues; 

(vi)  Decomposition; 

(vii)  Parasites; 

(viii)  Unapproved  direct  and  indirect 
food  and  color  additives;  and 

(ix)  Physical  hazards; 

(2)  Identify  the  critical  control  points 
fur  each  of  the  identified  hazards; 

(3)  Identify  the  critical  limits  that 
must  be  met  at  each  of  the  critical 
control  points; 

(4)  Identify  the  procedures,  and 
frequency  thereof,  including  the  use  of 
consumer  complaints  received  by  the 
processor  or  importer,  that  will  be  used 
to  control  and  monitor  each  of  the 
critical  control  points  to  ensure 
compliance  with  the  critical  limits. 
Such  procedures  shall  include  the 
calibration  of  process  control 
instruments  and  validation  of  software 
for  computer  control  systems  as 
appropriate; 

(5)  Provide  for  a  recordkeeping  system 
that  will  document  the  monitoring  of 
the  critical  control  points.  The  records 
shall  contain  the  actual  values  obtained 
during  monitoring.  The  records  shall 
also  include  consumer  complaints  that 
relate  to  the  operation  of  critical  control 
points  or  possible  critical  limit 
deviations. 

(c)  In  addition,  the  HACCP  plan 
should: 

(1)  Identify  other  consumer  hazards 
not  related  to  the  safety  of  the  product, 
including,  but  not  necessarily  limited 
to: 

(i)  Decomposition  not  associated  with 
human  illness;  and 

(ii)  Economic  adulteration. 

(2)  Provide  for  control  of  these 
hazards  in  the  manner  described  by 
paragraphs  (b)(2)  through  (b)(5)  of  this 
section. 

(d)  Failure  of  a  processor  or  importer 
to  have  and  implement  an  HACCP  plan 
that  complies  with  this  section  or  to 
operate  in  accordance  with  the 
requirements  of  this  part,  shall  render 
the  products  of  that  processor  or 
importer  adulterated  under  section 
402(a)(4)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

S  123.7    Corrective  actions. 

(a)  Any  critical  limit  deviation  shall 
reguire: 

(1)  Segregation  and  holding  of  the 
affected  product,  at  least  until  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section  are  met; 

(2)  Immediate  review  by  an  individual 
or  individuials  who  have  been  trained  in 


accordance  with  §  123.9,  to  determine 
the  acceptability  of  the  lot  in  question 
for  distribution,  based  on  a  judgment  as 
to  whether  the  deviation  may  have 
rendered  the  product  in  that  lot 
injurious  to  health  or  otherwise 
adulterated; 

(3)  Corrective  action,  when  necessary, 
with  respect  to  the  affected  product  and 
the  critical  control  point  at  which  the 
deviation  occurred; 

(4)  Timely  assessment  by  an 
individual  or  individuals  who  have 
been  trained  in  accordance  with  §  123.9, 
to  determine  whether  the  process  or 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  plan  needs  to  be  modified  to 
reduce  the  risk  of  recurrence  of  the 
deviation;  and 

(5)  Modification  when  necessary  as  it 
applies  to  the  process  or  HACCP  plan. 

(b)  When  a  processor  or  importer 
receives  a  consumer  complaint  that  may 
be  related  to  the  performance  of  a 
critical  control  point  or  that  may  reflect 
a  critical  limit  deviation,  it  shall 
determine  whether  corrective  action  as 
described  by  paragraph  (a)  of  this 
section  is  appropriate  and,  if  so,  it  shall 
take  such  action. 

(c)  All  actions  required  by  paragraphs 
(a)  aiid  (b)  of  this  section  shall  be 
documented  in  records  that  are  subject 
to  the  requirements  of  §  123.8. 

$123.8    Records. 

(a)  Records  required  by  this  part  that 
involve  observations  or  measurements 
during  processing  or  related  activities, 
including  corrective  actions  taken  in 
accordance  with  §  123.7,  shall  include 
the  identity  of  the  product,  product 
code,  and  date  of  activity  that  the  record 
reflects.  Processing  and  other 
information  shall  be  entered  at  the  time 
that  it  is  observed.  Each  record  shall  be 
signed  by  the  operator  or  observer, 
except  that  corrective  action  records 
need  only  be  signed  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  Records  required  by  this  part  shall 
be  reviewed,  signed,  and  dated  by  an 
individual  who  has  been  trained  in 
accordance  with  §  123.9.  before 
distribution  of  the  product  for 
completeness  and  compliance  with  the 
established  critical  limits. 

(c)  The  records  required  by  this  part 
shall  be  retained  at  the  processing 
facility  or  the  importer's  place  of 
business  in  the  United  States  for  at  least 
1  year  after  the  date  they  were  prepared 
in  the  case  of  refrigerated  products  and 
for  at  least  2  years  after  the  date  they 
were  prepared  in  the  case  of  frozen  or 
preserved  products.  Records  that  relate 
to  the  general  adequacy  of  equipment  or 
processes  being  used  by  a  processor, 
including  the  results  of  scientific 


studies  and  evaluations,  shall  be 
retained  at  the  processing  facility  for  at 
least  2  years  after  their  applicability  to 
the  product  being  produced  at  the 
facility.  If  the  processing  facility  is 
closed  between  seasonal  packs,  the 
records  may  be  transferred  to  some 
other  reasonably  accessible  location 
during  the  period  of  closure. 

(d)  All  records  required  by  this  part, 
including  HACCP  plans  required  in 

§  123.6  and  consumer  complaints  that 
may  be  related  to  a  critical  limit 
deviation,  shall  be  available  for  review 
and  copying  at  reasonable  times  by  duly 
authorized  officers  and  employees. 

(e)  Tags  as  defined  in  §  123. 3(t)  are 
not  subject  to  the  requirements  of  this 
section. 

$123.9    Training. 

Each  processor  and  importer  shall 
employ  at  least  one  individual  who  has 
successfully  completed  a  prescribed 
course  of  instruction  in  the  application 
of  Hazard  Analysis  Critical  Control 
Point  (HACCP)  principles  to  fish  and 
fishery  product  processing  at  a  program 
of  instruction  approved  by  the  Food  and 
Drug  Administration.  At  a  minimum, 
this  individual  shall  be  responsible  for 
developing  and  modifying  the  plan  as 
required  by  §  123.6,  evaluating  critical 
limit  deviations  and  corrective  actions 
as  required  by  §  123.7,  and  performing 
record  review  as  required  by  §  123.8(b). 

S  123.10    Sanitation  control  procedures. 

(a)  Every  processor  and  importer  who 
takes  physical  possession  of  fish  or 
fishery  products  and  engages  in  the 
processing  of  such  fish  or  fishery 
products,  including  storing  such 
products,  shall  p)erform  sanitation 
inspections  and  ensure  at  a  minimum 
that,  to  the  extent  applicable  to  the 
operations  conducted  by  the  processor 
or  importer,  the  following  conditions 
apply: 

(1)  Water  that  directly  comes  into 
contact  with  a  product  or  with  food 
contact  surfaces,  or  is  used  in  the 
manufacture  of  ice.  is  derived  from  a 
safe  and  sanitary  source  or  is  being 
treated  to  render  it  of  safe  and  sanitary 
quality. 

(2)  There  are  no  cross  connections 
between  the  potable  water  system  and 
any  nonpotable  system. 

(3)  All  food  contact  surfaces  of  plant 
equipment  and  utensils,  including 
equipment  used  for  ice  production  and 
storage,  are  so  designed  and  of  such 
material  and  workmanship  as  to  be 
easily  cleanable,  and  are  maintained  in 
a  sanitary  condition.  Such  surfaces  shall 
be  constructed  of  nontoxic  materials 
and  designed  to  withstand  the 
environment  of  its  intended  use  and  the 
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action  of  the  food,  cleaning  compounds, 
and  sanitizing  agents. 

(4)  All  utensils  and  surfaces  of 
equipment  that  contact  food  during 
processing  are  cleaned  and  sanitized 
with  effective  cleaning  and  sanitizing 
preparations  with  the  following 
frequency: 

(i)  Cleaned  at  the  end  of  the  day's 
operations; 

(ii)  Cleaned  and  sanitized  at  least 
every  4  hours  during  the  processing  of 
cooked,  ready-to-eat  fishery  products; 
and 

(iii)  Sanitized  before  the  beginning  of 
the  day's  operations. 

(5)  Gloves  and  outer  garments  that 
contact  food  or  food  contact  surfaces  ax© 
made  of  an  impermeable  material  and 
are  maintained  in  a  clean  and  sanitary 
condition. 

(6)  Employees'  hands,  gloves,  outer 
garments,  utensils  and  food  contact 
surfaces  of  equipmoit  that  come  into 
contact  with  waste,  the  floor,  or  other 
insanitary  objects,  do  not  contact  Tish  or 
fishery  products  without  first  being 
adeouately  cleaned  and  sanitized. 

(7J  Where  applicable,  emplojree's 
hands,  gloves,  outer  garments,  utensils 
and  food  contact  surfaces  of  equipment 
that  come  into  contact  with  raw  product 
shall  not  contact  cooked  product  or  ice 
used  on  cooked  product,  wnthout  first 
being  adeouately  cleaned  and  sanitized. 

(8)  Hand  washing  and  band  sanitizing 
facilities  are; 

(i)  Located  in  all  processing  areas  in 
which  good  sanitary  practice  requires 
employees  to  wash  and  sanitize  their 
hands;  and 

(ii)  Equipped  with  hand-cleaning  and 
effective  sanitizing  preparations  and 
single  service  towels  or  suitable  hand 
drying  devices. 

(9)  Food,  food  contact  surfaces,  and 
food-packaging  materials  shall  be 

f>rotected  h-om  adulteration  with 
ubricants,  fuel,  pesticides,  cleaning 
compounds,  sanitizing  agents,  metal 
fragments,  or  other  chemical  or  physical 
contaminants. 

(10)  Toxic  compounds  shall  be 
identified,  held,  used,  and  stored  in  a 
manner  that  protects  against 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials. 

(11)  Food,  food-contact  surfaces,  and 
food-packaging  materials  shall  be 
protected  from  contaminants  that  may 
drip,  drain,  or  be  drawn  into  the  food. 

(12)  Compressed  gases  that  contact 
food  or  food  contact  surfaces  of 
equipment  shall  be  filtered  or  treated  in 
a  way  that  ensures  that  they  will  not 
contaminate  the  food  with  unapproved 
indirect  food  additives  or  other 
chemical,  physical,  or  miot^iological 
contaminants. 


(13)  Unprotected  cooked,  ready-to-eat 
fishery  products,  smoked  fishery 
products,  raw  moUuscan  shellfish,  and 
raw  Ash  and  fishery  products  shall  be 
physically  separated  from  each  other 
during  refrigerated  storage. 

(14)  Refrigeration  units  that  store  raw 
materials,  in-process,  or  frnished  Qsh  or 
Hshery  products  that  are  cooked,  ready- 
to-eat,  smoked,  or  made  in  whole  or  in 
part  from  scombroid  toxin  forming 
s[>ecie8  shall  be  operated  st  a 
temperature  of  40  "F  (4.4  *C)  or  below. 

(15)  Any  person  who,  by  medical 
examination  or  supervisory  observation, 
is  shown  to  have,  or  appears  to  have,  an 
illness,  open  lesion,  including  boils, 
sores,  or  infected  wounds,  or  any  other 
source  of  microbial  contamination  by 
which  there  is  a  reasonable  possibility 
that  food,  food-contact  surfaces,  or  food- 
packaging  materials  will  become 
contaminated,  shall  be  excluded  from 
any  operations  that  may  be  expected  to 
result  in  such  contamination  until  the 
condition  is  corrected. 

(16)  Adequate,  readily  accessible 
toilet  facilities  that  provide  for  proper 
sewage  disposal  shall  be  available  and 
maintained  In  a  sanitary  condition  and 
in  good  repair. 

(1 7)  No  pests  are  in  any  area  of  a  food 
plant. 

(16)  The  plant  is  designed  to 
minimize  the  risk  of  contamination  of 
the  food,  food-contact  surfaces,  and 
food-packaging  material. 

(b)  Each  processor  shall  maintain 
sanitation  control  records  that 
document  that  the  steps  required  under 
paragraph  (a)  of  this  section  are 
performed  with  requisite  frequency. 

(c)  Sanitation  control  measures  shall 
be  taken  on  a  daily  basis,  and  the 
sanitation  control  records  shall  be 
prepared  according  to  the  requirements 
of  paragraph  (a)  of  this  section,  except 
that: 

(1)  The  hand  sanitizer  strength  and 
sanitary  practices  of  the  processing 
employees,  especially  as  these  relate  to 
hand  washing  and  sanitizing  practices 
and  the  potential  for  cross 
contamination,  shall  be  checked  and 
recorded  at  least  every  4  hours  during 
processing. 

(2)  All  utensils  and  food-contact 
surfaces  of  equipment  shall  be  inspected 
immediately  after  each  cleaning  and 
sanitizing  operation  under  paragraph 
(a)(4)(ii)  of  this  section.  Each  such 
cleaning  and  sanitizing  shall  be 
documented,  and  such  documentation 
shall  at  a  minimum  record  the  time  of 
each  cleaning,  the  concentration  of  the 
sanitizer,  and  the  condition  of  the 
equipment. 

(3)  The  requirements  of  paragraphs 
(a)(1).  (a)(2),  (a)(3).  (a)(8)(i).  (aKl2).  and 


(a)(18)  of  this  section  shall  be  performed 
and  documented  with  such  frequency  as 
is  necessary  to  ensure  control. 

(4)  The  requirement  of  paragraph 
(a)(14)  of  this  section  shall  be  ensured 
by  the  continuous  monitoring  of  the 
refrigeration  unit  with  an  acciu^te 
process  control  instrument.  The 
instrument  shall  be  checked  and  the 
measurements  documented  with  such 
frequency  as  is  necessary  to  ensure 
control. 

(d)  Where  deviations  from  the 
requirements  of  paragraph  (a)  of  this 
section  tie  noted  during  these 
inspectioos.  appropriate  corrective 
actions  shall  be  taken  and  documented 
on  the  sanitation  control  record. 

(e)  Every  plant  should  have  a  written 
standard  operating  procedure  (SOP)  for 
assuring  the  maintenance  of  proper 
sanitary  conditions  and  practices  during 
processing  that  is  specific  to  each  fish 
and  fishery  product  produced  at  that 
locatioa.  Tbe  SOP  should  include,  at  a 
minimum,  requirements  as  described  in 
paragraph  (a)  of  this  section. 

(fXl)  Ail  fish  to  be  smoked  or  salted 
shall  be  erisco^ted  and  free  of  residual 
viscera,  except  for 

(i)  Small  species  of  fish,  such  as 
anchovies  and  herring  sprats,  provided 
that  they  are  processed  in  a  Eashion  so 
that  they  contain  a  water-phase  salt 
level  of  at  least  10  percent,  a  water 
activity  below  0.85.  or  a  pH  of  4.6  or 
less;  and 

(ii)  Fish  that  are  fully  cooked  before 
further  processing. 

(2)  Evisceration  shall  be  conducted  In 
an  area  that  is  segregated  and  separate 
from  other  processing  operations. 
Evisceration  shall  be  performed  with 
minimal  disturbance  of  the  intestinal 
tract  contents.  The  fish,  including  the 
body  cavity,  shall  be  washed  thoroughly 
with  a  vigorous  water  spray  or  a 
continuous  water  flow  system. 

f  123.11    OMgsOons  Of  Imporlart. 

This  section  sets  forth  the  specific 
obligations  of  importers  offish  and 
fishery  products  into  the  United  States. 

(a)  An  importer  of  fish  or  fishery 
products  shall  have  and  implement  a 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  plan  in  accordance  with 

§  123.6  that  describes  how  the  fish  will 
be  prepared,  packed,  or  held  while  it  is 
in  the  control  of  the  importer. 

(b)  The  importer  of  fish  or  fishery 
products  shall  have  on  file  the  HAOCP 
plans  of  each  of  its  foreign  processors. 

(c)  The  importer  shall  take  affirmative 
steps  to  ensure  that  the  fish  and  fishery 
products  that  it  offere  for  imf>ort  were 
produced  luder  the  HACCP  plan  that  it 
has  in  its  possession  and  subject  to  the 
sanitation  controls  listed  in  $  123.10. 
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Such  steps  may  include,  but  would  not 
be  limited  to: 

(1)  Obtaining  from  the  foreign 
processor  the  HACCP  monitoring 
records  that  relate  to  the  specific  fish  or 
fishery  products  being  offered  for 
import. 

[2]  Obtaining  a  certificate  from  a 
foreign  government  inspection  authority 
certifying  that  the  firm  is  operating 
under  a  valid  HACCP  plan  or 
certification  on  a  lot-by-lot  basis. 

(3)  Regularly  inspecting  its  suppliers' 
facilities  to  ensure  that  they  are  being 
operated  in  compliance  with  the 
applicable  HACCP  plan  and  S  123.10. 

(4)  Periodic  end-product  testing  by 
the  importer  or  a  private  laboratory 
hired  by  the  importer;  or 

(5)  Other  sucn  verification  measures 
as  appropriate. 

(d)  An  importer's  obligation  under 
paragraph  (c)  of  this  section  will  be 
satisfied  if  the  importer  imports  product 
from  a  country  that  has  an  active 
memorandum  of  understanding  (MOLO, 
or  similar  agreement,  with  FDA  that 
doc\iments  the  equivalency  of  the 
inspection  system  of  the  foreign  country 
with  the  U.S.  system.  The  active  MOU 
will  be  expecteid  to  accurately  reflect  the 
current  situation  between  the  signing 
parties  and  be  functioning  and 
enforceable  in  its  en\irety. 

(e)  Importers  should  encourage 
foreign  processors  to  obtain  HACCP 
training  similar  to  that  required  by 
§123.9. 

4 1 23.1 2    Imports— determination  ol 
compliance. 

(a)  There  must  be  evidence  that 
seafood  that  is  offered  for  import  has 
been  produced  under  conditions  that 
comply  with  subpart  A  of  this  part. 
Such  evidence  can  be  providea  by: 

(1)  Examination,  at  the  U.S.  importer's 
place  of  business,  of  the  importer's 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  plan,  the  foreign  processor's 
HACCP  plan  and  sanitation  procedures 
and  records  associated  with  the 
importer's  plan  that  demonstrate  that 
the  plan  and  procedures  were  followed. 

(2)  An  active  memorandum  of 
imderstanding  (as  defined  in 

§  123.11(d))  with  an  exporting  country 
that  provides  that  the  country  will 
impose  regulatory  controls  equivalent  to 
those  established  in  this  part  for 
domestic  processors. 

(3)  Evidence  that  an  exporting  country 
has  in  place  and  is  enforcing  an  HACCP- 
based  regulatory  system. 

(4)  Inspection  of  foreign  processors  by 
FDA  or  some  other  organization 
designated  by  FDA. 

(5)  Any  other  measures  that  FDA 
deems  appropriate,  including,  but  not 
limited  to,  end-product  testing. 


(b)  If  assurances  do  not  exist  thai  the 
product  has  been  produced  under  an 
HACCP  plan  and  sanitation  controls 
that  are  equivalent  to  those  required  of 
domestic  processors,  the  product  will 
appear  to  be  adulterated  and  will  be 
denied  entry. 

Subpart  B — [Reserved] 

Subpart  C— Raw  Molluscan  SheiMsh 

{123.20    General. 

This  subpart  augments  subpart  A  of 
this  part  by  setting  forth  specific 
requirements  for  processing  fresh  or 
frozen  molluscan  shellfish. 


i  1 23.28    Source  control*  and  records. 

(a)  In  order  to  meet  requirements  of 
subpart  A  of  this  p>art  as  they  apply  to 
microbiological  contamination,  natural 
toxins,  and  related  hazards,  processors 
shall  include  in  their  Hazard  Analysis 
Critical  Control  Point  (HACCP)  plans 
how  they  are  controlling  the  origin  of 
the  molluscan  shellfish  they  process. 

(b)  Processors  shall  only  process 
molluscan  shellfish  that  originate  from 
growing  waters  approved  for  harvesting 
by  a  shellfish  control  authority.  To  meet 
this  requirement,  processors  shall  only 
receive  shellstock: 

(1)  From  a  harvester  that  is  licensed 
or  a  processor  that  is  certified  by  a 
shellfish  control  authority;  and 

(2)  That  has  affixed  a  tag  on  each 
container  of  shellstock  received  by  the 
processor  that  bears,  at  a  minimum,  the 
information  required  in  §  1240.60(b)  of 
this  chapter. 

(3)  Bulk  shellstock  shipments  may  be 
identified  by  a  bill  of  lading  or  similar 
document  that  contains  the  same 
information. 

(c)  The  same  requirements  that  apply 
to  shellstock  shall  apply  to  shucked 
molluscan  shellfish  received  by  a 
processor  except  that,  in  lieu  of  a  tag, 
the  body  of  the  container  of  shucked 
molluscan  shellfish  shall  bear  a  label 
that  complies  with  §  1240.60(c)  of  this 
chapter. 

(d)  Processors  shall  maintain  records 
that  document  that  each  lot  of 
molluscan  shellfish  meet  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section. 

(1)  For  shellstock  these  records  shall 
document: 

(i)  The  date  of  harvest; 

(ii)  The  location  of  harvest  by  State 
and  site; 

(iii)  The  quantity  and  type  of 
shellfish; 

(iv)  The  date  of  receipt  by  the 
processor;  and 

(v)  The  name  of  the  harvester  and 
identification  number. 


(2)  For  shucked  shellfish  these 
records  shall  doc\iment: 

(i)  The  date  of  receipt; 

(ii)  The  quantity  and  type  of  shellfish: 
and 

(iii)  The  name  and  certification 
number  of  the  shipper. 

Appendix  A  to  Part  123— Cooked.  Ready-to- 
Eat  Fishery  Products 

1.  General  guidelines  for  cooked,  ready-to- 
eat  fishery  products. 

2.  Definitions  in  Appendix  A. 
-    3.  Critical  control  points. 

4.  Thermal  processing  critical  control 
points. 

5.  Container  integrity  critical  control 
points. 

6.  Time  and  temperature  critical  control 
points. 

7.  Temperature  monitoring  equipment 

8.  Corrective  actions, 
g.  Sanitary  zones. 


J.  General  Guidelines  for  Cooked,  Ready-to- 
Eat  Fishery  Products 

This  Apf)endix  provides  guidance  on  how 
to  meet  tne  requirements  of  21  CFR  part  123, 
subpart  A  for  the  processing  of  cooked, 
reaoy-to-eat  fishery  products.  Cooked,  ready- 
to-eat  fishery  products  are  those  that  are 
subjected  by  a  commercial  processor  to  either 
a  cooking  process  before  being  placed  in  a 
final  container,  or  to  pasteurization  in  the 
final  container,  or  to  both.  This  guidance     • 
involves  processing  procedures  that  are 
common  to  most  of  these  products  for  the 
control  of  the  microbiological  hazards  to 
which  they  are  particularly  susceptible.  The 
guidance  does  not  apply  to  environmental  or 
other  hazards  that  might  occur  before  the 
processor  takes  possession  of  the  product  or 
raw  materials.  (Guidance  on  these  hazards 
may  be  found  in  a  separate  guidance 
document  for  all  fish  and  fishery  products  to 
be  issued  by  FDA.)  This  guidance  also  does 
not  apply  to  cooked,  ready-to-eat  fishery 
products  covered  by  21  CFR  part  123.  subpart 
B. 

2.  Definitions  in  Appendix  A 

a.  Cooking  process  means  the  application 
of  sufficient  heat  for  a  sufficient  period  of 
time  to  a  fish  or  fisher>'  product  to  coagulate 
the  protein  throughout  the  product. 

b.  Hermetically  sealed  package  means  a 
container  that  is  designed  and  intended  to  be 
secure  against  the  entry  of  microorganisms. 

c.  Microorganisms  of  public  health 
significance  means  bacteria,  fungi,  and 
viruses  capable  of  producing  illness  if  they 
or  their  toxins  are  ingested  by  humans. 

d.  Pasteurization  means  a  process  applied 
to  a  fish  or  fishery  product  after  that  fish  or 
fishery  product  has  been  placed  in  a  final, 
hermetically  sealed  package,  which  involves 
the  application  of  sufficient  heat  or  other 
processes  for  a  sufficient  fjeriod  of  time  to 
result  in  the  reduction  of  microorganisms  of 
public  health  concern  to  levels  that,  under 
normal  conditions  of  storage,  are  unlikely  to 
cause  disease. 

e.  Process  authority  means  a  person  having 
expert  knowledge  of  commercial  processing 
of  fish  and  fishery  products  based  on  a 
combination  of  education,  training  and 
experience. 
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f.  Raw  materials  means  fish  and  fishery 
products  that  are  received  for  processing  and 
include  fishery  products  that  have  been 
processed  elsewhere  and  that  are  received  for 
further  processing. 

g.  Temperature-indicating  device  means  a 
mercury-in-glass  thermometer  or  equivalent 
device,  such  as  a  resistance  temperature 
device  or  thermocouple. 

h.  Temperature-recording  device  means  a 
device  that  is  capable  of  providing  a 
continuous  record  of  the  temperature 
conditions  being  monitored. 

3.  Critical  Control  Points 

Hazard  Analysis  Critical  Control  Point 
(HACCP)  plans  prepared  in  accordance  with 
21  CFR  part  123,  subpart  A  will  typically 
identify  and  address  the  following  critical 
control  points: 

a.  Cooking; 

b.  Pasteurization: 

c.  Finished  product  container  sealing  for 
pasteurized  products; 

d.  Post-pasteurization  cooling; 

e.  Cooling  after  cooking; 

f  Processing  after  cooking; 

g.  Final  product  cooling; 

h.  Refrigerated  storage;  and 

i.  Distribution. 

In  accordance  with  21  CFR  part  123. 
subpart  A.  processors  shall  identify  in  their 
HACCP  plans  how  they  will  control  hazards 
at  critical  control  points.  The  measures  in 
sections  4.  through  6.  of  this  Appendix  are 
suitable  for  HACCP  plans. 

4.  Thermal  Processing  Critical  Control  Points 
a.  Cooking 

1.  The  Cooking  Process.  The  processor 
must  be  able  to  demonstrate  to  itself  and  to 
FDA  that  its  cooking  process  ensures  the 
destruction  of  vegetative  cells  of 
microorganisms  of  public  health  concern. 
This  may  be  accomplished  by  having  a 
cooking  process  that  is  at  least  equivalent  to 
a  process  established  by  a  process  authority. 
To  demonstrate  equivalence,  a  processor 
should  have  on  file  in  its  Hazard  Analysis 
Critical  Control  Point  (HA(XP)  records  a 
document  that: 

i.  Describes  the  results  of  a  scientific 
evaluation,  conducted  by  a  process  authority, 
of  the  adequacy  of  the  cooking  process;  and 

ii.  Identifies  and  establishes  values  for  key 
asjjects  of  the  process  or  of  the  product  that 
may  affect  the  adequate  destruction  of 
microorganisms  of  public  health  concern.  At 
a  minimum,  these  values  should  include 
cooking  times  and  temperatures. 

Such  a  document  may  consist  of,  but 
should  not  be  limited  to,  a  letter  from  a 
process  authority,  articles  in  scientific 
journals,  or  Federal,  State,  or  local 
government  regulations  or  advisories.  Failure 
to  have  documentation  that  the  cooking 
process  will  achieve  its  goal  will  violate  21 
CFR  123.8  and  will  mean  that  the  product 
produced  by  the  processor  will  be  produced 
under  insanitary  conditions  whereby  it  may 
be  rendered  injurious  to  health. 

2.  Cooking  Equipment  Design. 

i.  The  processor  must  be  able  to 
demonstrate  to  itself  and  to  FDA  that  its 
'  cooking  equipment  can  deliver  the  cooking 
process  that  ensures  the  destruction  of 


vegetative  cells  of  microorganisms  of  public 
health  concern.  One  way  to  accomplish  this 
is  for  the  processor  to  have  on  file  in  its 
HACCP  records  a  document  that  describes 
the  results  of  a  scientific  evaluation, 
conducted  by  a  process  authority,  of  the 
design  and  operation  of  the  type  of 
equipment  and  the  operational  procedures 
used  by  the  processor.  The  engineering 
specifications  for  the  equipment  used  by  the 
processor  (e.g..  pipe  sizes,  flow  rates,  loading 
configuration,  and,  whenever  a  steam  process 
is  used,  venting  parameters)  should  meet  or 
exceed  those  for  the  equipment  evaluated  by 
the  process  authority.  Failure  to  have 
documentation  that  the  cooking  equipment 
will  achieve  its  goal  will  violate  21  CFR 
123.8  and  will  mean  that  the  product 
produced  by  the  processor  will  be  produced 
under  insanitary  conditions  whereby  it  may 
be  rendered  injurious  to  health? 

ii.  Cooking  equipment  should  be  equipped 
with  both  a  temperature-indicating  device 
and  temperature-recording  device.  The 
temperature-indicating  device  should  be  the 
reference  instrument  for  determining 
conformance  to  the  established  process 
temperatures. 

3.  Records. 

Monitoring  records  made  by  the  processor 
should  record  both  the  actual  values  that  are 
occurring  for  those  key  aspects  of  the  process 
identified  by  the  process  authority  in  section 
4.8.1.  of  this  Appendix  and  the  actual  values 
that  are  occurring  for  operational  procedures 
identified  by  the  process  authority  in  section 
4.a.2.i.  of  this  Appendix. 

4.  Special  Considerations. 

For  the  cooking  of  blue  crab  {Callinectes 
sapidus).  dungeness  crab  [Cancer  magister), 
or  king  crab  [Paralithodes  camtschatica),  the 
known  lethality  of  the  cooking  process 
necessary  to  make  the  product  generally 
acceptable  for  human  consumption,  or  to 
enable  further  processing,  is  sufficient  so  that 
the  adequacy  of  the  process  and  the 
equipment  can  normally  be  assumed. 

b.  Pasteurization 

1.  The  Pasteurization  Process.  The 
processor  must  be  able  to  demonstrate  to 
itself  and  to  FDA  that  its  pasteurization 
process  ensures  the  adequate  reduction  of 
numbers  of  viable  spores  of  microorganisms 
of  public  health  concern.  One  way  to 
accomplish  this  is  to  have  a  pasteurization 
process  that  is  equivalent  to  a  process 
established  by  a  process  authority.  To 
demonstrate  equivalence,  a  processor  should 
have  on  file  in  its  HACCP  records  a 
document  that: 

i.  Describes  the  results  of  a  scientific 
evaluation  conducted  by  a  process  authority 
of  the  adequacy  of  the  pasteurization  process; 
and  that 

ii.  Identifies  and  establishes  values  for 
those  key  aspects  of  the  process,  or  of  the 
product,  that  may  affect  the  adequate 
reduction  in  numbers  of  microorganisms  of 
public  health  concern.  At  a  minimum,  these 
values  should  include  pasteurization  times 
and  temperatures. 

Such  document  may  consist  of,  but  should 
not  be  limited  to,  a  letter  from  a  process 
authority,  articles  in  scientific  journals,  or 
Federal,  State  or  local  government 
regulations  or  advisories.  Failure  to  have 


documentation  that  the  pasteurization 
process  will  achieve  its  goal  will  violate  21 
CFR  123.8  and  will  mean  that  the  product 
produced  by  the  processor  will  be  produced 
under  insanitary  conditions  whereby  it  may 
be  rendered  injurious  to  health. 

2.  Pasteurization  Equipment  Design. 
i.  The  processor  must  be  able  to 

demonstrate  to  itself  and  to  FDA  that  its 
pasteurization  equipment  can  deliver  the 
pasteurization  process  that  ensures  the 
adequate  reduction  of  viable  sp>ores  of 
microorganisms  of  public  health  concern. 
One  way  to  accomplish  this  is  to  have  on  file 
a  document  that  describes  the  results  of  a 
scientific  evaluation  conducted  by  a  process 
authority,  of  the  design  and  operation  of  the 
type  of  equipment  used  by  the  processor.  The 
engineering  specifications  for  the  equipment 
used  by  the  processor  (e.g.,  pipe  sizes,  flow 
rates,  loading  configuration)  should  meet  or 
exceed  those  for  the  equipment  evaluated  by 
the  process  authority.  Failure  to  have 
documentation  that  the  pasteurization 
equipment  will  achiev?  its  goals  will  violate 
21  CFR  123.8  and  will  mean  that  the  product 
produced  by  the  processor  will  be  produced 
under  insanitary  conditions  whereby  it  may 
be  rendered  injurious  to  health. 

ii.  Pasteurization  equipment  should  be 
equipped  with  both  a  temperature-indicating 
device  and  temperature-recording  device. 
The  temperature-indicating  device  should  be 
the  reference  instrument  for  determining 
conformance  to  the  established  process 
temperatures. 

3.  Records.  Monitoring  records  made  by 
the  processor  should  record  the  actual  values 
that  are  occurring  for  those  key  aspect  of  the 
process  identified  by  the  process  authority  in 
section  4.b.l.ii  of  this  Appendix. 

5.  Container  Integrity  Critical  Controls  Points 

a.  Finished  Product  Container  Sealing 

Finished  product  containers  must  be 
inspected,  and  the  results  recorded,  for 
container  integrity  to  assure  a  consistently 
reliable  hermetic  seal.  FDA  recommends  that: 

1.  Visual  seam  inspection  of  one  container 
from  each  seaming  head  occur  every  30 
minutes;  and 

2.  Testing  by  qualified  personnel  of  one 
container  from  each  seaming  head  occur  at 
least  every  4  hours.  As  applicable,  these  tests 
should  be  performed  in  accordance  with  21 
CFR  113.60(a)(1)  and  (a)(2). 

b.  Post-pasteurization  Cooling 

Container  cooling  water  must  contain  a 
measurable  residual  of  chlorine  or  other 
sanitizer.  Tests  to  determine  the  presence  of 
a  measurable  residual  of  chlorine  or  other 
sanitizer  in  the  container  cooling  water 
should  be  made,  and  the  results  recorded,  at 
sufficient  frequency  to  ensure  control. 

6.  Time  and  Temperature  Critical  Control 
Points 


a.  Cooling  After  Cooking 

After  cooking,  the  product  must  be  rapidly 
cooled  to  minimize  recontamination. 
Continuous  cooling  from  140  "F  (60  "C)  to 
achieve  an  internal  temperature  of  70  "F  (21.1 
*C)  or  below  within  2  hours  and  an  internal 
temperature  of  40  'F  (4.4  "C)  or  below  within 
an  additional  4  hours,  unless  processmg  after 
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cooking,  es  described  in  section  6.b.  of  this 
Appendix,  occurs  during  either  of  these  time 
periods,  will  effisctively  minimize 
recontamination.  Other  tirae/teraperature 
parameters  may  also  be  effective.  Processors 
should  ensure  that  the  cooling  parameters  are 
met  by  either 

1.  Monitoring.  Monitoring  and  recording 
internal  product  temperatures  at  least  every 
2  hours;  or 

2.  Studies. 

i.  Conducting  or  obtaining  a  study  that 
establishes  that  appropriate  cooling 
temperatures  are  always  met  under 
prescribed  processing  conditions.  The  study 
should  establish  the  limits  of  significant 
variables  that  could  affect  the  rate  of  cooling. 
These  variables  may  include  product  size, 
ambient  air  temperature,  and  amount  of 
product  in  the  cooler.  An  adequate  study 
should  consist  of  at  least  three  processing 
runs  under  the  prescribed  processing 
conditions;  and 

ii.  Monitoring  and  recording  the  prescribed 
processing  conditions  as  identified  by  the 
study  in  section  6.a.2.L  of  this  Appendix  at 
least  every  2  hours. 

b.  Processing  After  Cooking 

Products  that  will  receive  processing  after 
cooking  should  not  be  exposed  to  ambient 
temperatures  of  40  °F  (4.4  °C)  or  higher  for 
longer  than  a  cumulative  total  of  4  hours  after 
cooking.  If  they  are  exposed  to  such 
temperatures  for  more  than  4  hours, 
unacceptable  recontamination  is  the  likely 
result.  Processors  are  required  to  regularly 
monitor  and  record  the  length  of  time  that 
the  product  is  exposed  to  temperatures  above 
40  °F  (4.4  "O  under  21  CFR  123.8.  FDA 
recommends  that  such  monitoring  and 
recording  be  done  at  least  every  2  hours. 

c.  Final  Product  Cooling 

To  avoid  microbiological  hazards  fox 
perishable  finished  products,  the  internal 
temperature  of  the  finished  product  should 
be  40  "F  (4.4  °C1  or  below  within  4  hours  of 
either  placement  in  a  finished  product 
container  or  the  completion  of 
pasteurisation.  Processors  should  either 
conduct: 

1.  Monitoring.  Monitor  and  record  internal 
product  temperatures  at  least  every  2  hours; 
or 

2.  Studies. 

i.  Conduct  or  obtain  a  study  that 
establishes  that  the  internal  temperature  of 
the  finished  product  will  always  be  40  "F  (4.4 
°Q  or  below  within  4  hours  of  either 
placement  in  a  finished  product  container  or 
completion  of  pasteurization  under 
prescribed  processing  conditions.  The  study 
should  establish  the  limits  of  significant 
variables  that  could  aHiect  the  rate  of  cooling. 
These  variables  may  include  product  size, 
ambient  air  temperature,  and  amount  of 
product  in  the  cooler.  An  adequate  study 
should  consist  of  at  least  three  processing 
runs  under  the  prescribed  processing 
conditions;  and 

IL  Monitoring  and  recording  the  prescribed 
processing  conditions  as  identified  by  the 
study  in  section  6.c.2.i.  of  this  Appendix  at 
least  every  2  hours. 


d.  Refrigerated  Storage 

1.  In-process  products.  Refrigeration  imits 
that  are  being  used  to  store  in-process 
products  or  finished  products  shall  operate  at 
a  temperatiu*  of  40  T  (4.4  *C)  or  below  in 
accordance  with  21  CFR  123.10(aMl4). 

2.  Temperature  devices.  Units  should  be 
equipped  with  both  a  temperature-indicating 
device  and  a  temperature-recording  device. 
In  lieu  of  a  temperature-recording  device,  a 
processor  may  equip  a  refrigeration  unit  with 
a  high  temperature  alarm  or  a  maximum- 
indicating  thermometer  and  maintain  a 
temperature  log  that  notes  temperature  with 
such  frequency  as  is  necessary  to  achieve 
control. 

e.  Distribution 

All  perishable  finished  products  should  be 
distributed  in  a  manner  that  ensures  that  the 
internal  temperature  is  maintained  at  40  'F 
(4.4  "C)  or  below. 

7.  Temperature  Monitoring  Equipment 

Where  reference  is  made  in  this  Appendix 
to  temperature-indicating  devices  and 
temperature-recording  devices,  the  following 
conditions  should  apply: 

a.  Temperature-Indicating  Devices 

Temperature-indicating  devices  should  be 
installed  where  they  can  be  easily  read  and 
located  to  ensure  that  they  accurately 
measure  the  warmest  temperature  of  the 
refrigeration  equipment  and  the  coldest 
temperature  of  the  heating  equipment,  as 
appropriate.  Temperature-indicating  devices 
should  be  calibrated  at  the  routine  operating 
temperature  of  the  refrigeration,  cooling,  or 
heating  equipment  against  a  knovim  accurate 
standard  thermometer  upon  installation  and 
at  least  once  a  year  thereafter,  or  more 
frequently,  if  necessary,  to  ensure  their 
accuracy.  Records  required  to  be  maintained 
under  21  CFR  123.8  of  accuracy  checks  for 
temperature-indicating  devices  should 
specify  the  date,  standard  used,  method  used, 
results,  and  person  performing  the  test.  A 
temperature-indicating  device  that  has  a 
divided  fluid  column  or  that  cannot  be 
adjusted  to  the  standard  should  be 
inomediately  repaired  or  replaced. 

b.  Temperature-Recording  Devices 

Temperature-recording  devices  should  be 
installed  where  they  can  be  easily  read  and 
the  sensors  for  such  devices  should  be 
installed  to  ensure  that  they  accurately 
measure  the  warmest  temperature  of  the 
refrigeration  equipment  and  the  coldest 
temperature  of  the  heating  equipment,  as 
appropriate.  Computerized  storage  of 
temperature  data  may  be  used  in  place  of 
recorder  thermometer  charts  if  the  use  of 
such  a  system  has  been  validated  and  can  be 
shown  to  be  substantially  equivalent  to  the 
use  of  a  temperature-recording  device.  Each 
temperature-recording  device  should  be 
checked  for  accuracy  at  the  beginning  and 
end  of  each  production  day  and  adjusted  as 
necessary  to  agree  as  nearly  as  p>ossible  with 
the  reference  temperature-indicating  device. 
A  record  of  these  accuracy  checks  should  be 
maintained  that  specifies  the  time,  date, 
temperatures  indicated  by  both  devices 
before  adjustment,  corrective  action  taken, 
where  applicable,  and  person  performing  the 
accuracy  check. 


8.  Corrective  Actions 

Under  21  CFR  123.7.  whenever  a  deviation 
occurs  at  a  critical  control  point,  the 
processor  shall  segregate  and  bold  the 
product  until  a  review  can  be  made  to 
determine  the  effect  of  that  deviation,  and 
shall  take  corrective  action  as  necessary.  For 
cooked,  ready-to-eat  products,  when  a 
deviation  occurs  at  a  cooking  or 
pasteurization  critical  control  point,  the 
processor  should  meet  the  requirements  of 
§  123.7  either  by  destroying  the  product;  by 
fully  reprocessing,  where  pK>ssible,  that 
portion  of  the  production  involved,  keeping 
full  records  of  the  reprocessing  conditions:  or 
by  setting  aside  that  pmrtion  of  the  product 
involved  for  further  evaluation  as  to  any 
potential  public  health  significance.  Such  an 
evaluation  should  be  made  by  a  process 
authority  and  should  be  in  accondance  with 
procedures  recognized  by  process  authorities 
as  being  adequate  to  detect  any  unacceptable 
hazard  to  public  health.  Unless  this 
evaluation  demonstrates  that  the  product  had 
been  given  a  thermal  process  that  rendered 
it  free  of  microorganisms  of  pKrtential  public 
health  significance  or,  in  the  case  of 
pasteurization,  that  resulted  in  the  adequate 
reduction  in  numbers  of  microorganisms,  the 
product  set  aside  should  be  either  fully 
reprocessed  to  correct  the  deficiency  or 
destroyed.  A  record  should  be  made  of  the 
evaluation  procedures  used  and  the  results. 
Either  up>on  completion  of  full  reprocessing 
or  after  the  determination  that  no  significant 
public  health  hazard  exists,  that  p>ortion  of 
the  product  involved  may  be  shipped  in 
normal  distribution.  Otherwise,  the  prartion 
of  the  product  involved  should  be  destroyed. 

9.  Sanitary  Zones 

In  addition  to  the  requirements  of  21  CFR 
123.10,  sanitary  zones  should  be  established 
around  areas  in  which  cooked  product  is 
handled  or  stored.  In  such  areas,  objects  and 
employees  that  have  come  into  contact  with 
waste,  raw  product,  or  other  insanitary 
objects  are  excluded.  Packaging  material, 
equipment,  employees,  and  in-process 
materials  that  enter  a  sanitary  zone  should  be 
treated  in  a  manner  that  will  minimize  the 
risk  of  the  introduction  of  microorganisms. 
Air  handling  systems  should  be  designed  to 
minimize  the  risk  of  airborne  contamination 
and  to  provide  positive  air  pressure  in  the 
sanitary  zone  relative  to  the  surrounding 
areas. 

Appendix  B  to  Part  123 — Scombroid  Toxin 
Fonning  Species 

1.  General  guidelines  for  Scombroid  Toxin 
Forming  Species. 

2.  Critical  control  pwints. 

3.  Receipt  of  raw  materials  critical  control 
point. 

4.  Processing  critical  control  pwint. 

5.  Additional  critical  control  pwints. 

J.  Genera/  Guidelines  for  Scombroid  Toxin 
Forming  Species 

This  Appendix  provides  guidance  on  how 
to  meet  the  requirements  of  21  CFR  pan  123, 
subpart  A  for  fish  and  fishery  products  that 
consist  in  whole  or  in  p)art  of  scombroid 
toxin  forming  species.  These  include  tuna, 
bluefish,  mahi  mahi,  mackerel,  sardines, 
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herring,  kahawai,  anchovies,  marlin,  and 
other  species,  whether  or  not  of  the  family 
Scombridae,  in  which  significant  levels  of 
histamine  may  be  produced  in  the  fish  flesh 
by  decarboxylation  of  free  histidine  as  a 
result  of  exposure  of  the  fish  after  capture  to 
temperatures  that  permit  the  growth  of 
mesophilic  bacteria.  The  guidance  focuses  on 
preventing  the  fonnation  of  scombrotoxin, 
which  can  be  harmful  to  humans,  as  a 
consequence  of  improper  handling  after 
capture,  i.e.,  time  and  temperature  abuse. 

2.  Critical  Control  Points 

Every  processor  who  engages  in  processing 
other  than,  or  in  addition  to,  storing  of  fish 
or  fishery  products  that  consist  in  whole  or 
in  part  of  scombroid  forming  sf)ecies,  must 
ensure  that  neither  decomposition  leading  to 
histamine  formation,  nor  histamine 
formation,  has  occurred  before  receipt  of 
such  fish  or  fishery  products.  Processors 
must  also  ensure  that  neither  decomposition 
leading  to  histamine  formation,  nor 
histamine  formation,  occurs  as  a  result  of 
inadequate  handling  practices  by  the 
processor.  In  order  to  prevent  these  hazards 
from  occurring,  Hazard  Analysis  Critical 
Control  Point  (HACCP)  plans  prepared  in 
accordance  with  21  CFR  part  123,  subpart  A 
will  typically  identify  and  address  the  receipt 
of  raw  materials,  as  well  as  processing,  as 
critical  control  points.  In  accordance  with  21 
CFR  part  123,  subpart  A,  processors  shall 
identify  in  their  HACCP  plans  how  they  will 
control  hazards  at  critical  control  points. 
This  appendix  provides  guidance  on  how  to 
do  so  with  respect  to  scombroid  toxin 
forming  species. 

3.  Receipt  of  Raw  Materials  Critical  Control 
Point 

a.  First  Processor 

1.  On-board  handling.  The  first  processor 
to  take  ownership  after  harvest  of  fish  and 
fishery  products  of  scombroid  toxin  forming 
species  should  ensure  that  vessels  supplying 
such  fish  have  in  place  measures  to  ensure 
that  the  fish  were  rapidly  brought  to,  and 
maintained  at,  an  internal  temperature  of  40 
'F  (4.4  "C)  or  below,  and  were  not  held  for 
a  period  of  time  sufficient  to  allow  histamine 
formation  to  begin  at  the  temperature  at 
which  they  were  held.  The  processor  may 
determine  the  time  and  temperature  history 
of  the  fish  by  requiring  certification  of  the 
fishing  method  and  on-board  handling 
practices,  and  a  time/temperature  log  from 
the  harvesting  vessel.  The  time/temperature 
log  should  record,  for  each  lot  of  fish,  the 
date  of  harvest,  fishing  method,  temperature 
of  the  harvest  water,  and  temperature  history 
of  the  fish  relating  to  the  lowering  of  the 
internal  temjjerature.  The  temperature 
history  of  the  fish  may  be  documented  by 
controlling  and  recording  the  key  aspects  of 
the  cooling  and  storage  operation  (e.g., 
refrigerated  brine  or  seawater  temperature, 
fish  size,  and  container  packing).  For 
purposes  of  this  guideline,  a  lot  of  fish  is  the 
fish  in  a  vessel  storage  compartment  (i.e., 
well,  tote,  or  other  container).  The  log  should 
be  sufficient  to  enable  the  processor  to 
determine  whether  the  fish  were  subject  to 
conditions  in  the  water  after  capture,  on  the 
harvesting  vessel,  or  in  storage,  that  could 


cause,  or  significantly  contribute  to,  the 
formation  of  histamine  in  the  fish. 

2.  Sampling  and  examination.  The  first 
processor,  as  described  in  section  3.a.l.  of 
this  Appendix,  should  subject  a 
representative  sample  of  fish  in  each  lot  from 
the  vessel  to  an  external  organoleptic 
examination  for  decomposition  and  should 
record  the  results  of  the  examination.  A 
representative  sample  should  provide  at  least 
95  percent  confidence  that  decomposition 
does  not  exist  in  more  than  2.5  percent  of  the 
fish  in  the  lot.  If  the  number  of  fish  bom  a 
vessel  is  small  enough  to  permit  an 
examination  of  each  fish,  e.g.,  because  the 
weight  of  each  fish  is  typically  greater  than 
10  pounds,  the  processor  is  encouraged  to 
examine  each  fish. 

i.  Any  fish  that  exhibits  decomposition 
should  either  be  rejected  and  not  used  for 
food,  or  reconditioned  according  to  the 
processor's  established  procedures. 
Reconditioning  should  include,  at  a 
minimum,  removal  of  all  parts  of  the  fish  that 
exhibit  any  decomposition,  organoleptic 
reexamination  of  the  remaining  fish  flesh, 
and  the  performance  of  a  histamine  analysis 
on  the  remaining  fish  flesh. 

ii.  If  no  decomposition  in  any  fish  in  a  lot 
is  detected  through  organoleptic 
examination,  the  following  should  apply; 

A.  If  the  time/temperature  log  as  described 
in  section  3.a.l.  of  this  Appendix  indicates 
that  the  conditions  on  the  vessel  were 
unlikely  to  cause,  or  significantly  contribute 
to,  the  formation  of  histamine  in  the  fish,  all 
the  fish  from  that  lot  may  be  further 
processed  or  enter  commerce. 

B.  If  the  time/temperature  log  as  described 
in  section  3.a.l.  of  this  Appendix  indicates 
that  the  conditions  on  the  vessel  were  likely 
to  cause,  or  significantly  contribute  to,  the 
formation  of  histamine  in  the  fish  in  a  lot,  or 
if  no  adequate  time/temf>erature  log  is 
available,  a  histamine  analysis  should  be 
made  on  a  representative  sample  of  fish  bom 
that  lot. 

iii.  If  decomposition  is  detected  in  less 
than  2.5  percent  of  the  fish  bom  a  lot,  the 
following  should  apply: 

A.  If  the  time/temperature  log  as  described 
in  section  3.a.l.  of  this  Appendix  indicates 
that  the  conditions  on  the  vessel  were 
unlikely  to  cause,  or  significantly  contribute 
to,  the  formation  of  histamine  in  the  fish  in 

a  particular  lot,  those  fish  bom  that  lot  found 
to  have  decomptosition  should  be  treated  in 
accordance  with  section  3.a.2.i.  of  this 
Appendix.  Other  fish  bom  that  lot  may  be 
further  processed  or  enter  commerce. 

B.  If  the  time/temperature  log  as  described 
in  section  3.a.l.  of  this  Appendix  indicates 
that  the  conditions  on  the  vessel  were  likely 
to  cause,  or  significantly  contribute  to,  the 
formation  of  histamine  in  the  fish  in  a 
particular  lot,  or  if  no  adequate  time/ 
temperature  log  is  available,  the  processor 
should  perform  a  histamine  analysis  on  a 
representative  sample  of  organoleptically 
acceptable  fish  bom  that  lot  (However,  if  the 
processor  elects  to  pwrform  a  histamine 
analysis  on  a  representative  sample  of  each 
lot  of  fish  from  the  vessel  before  conducting 
an  organoleptic  analysis  for  decomptosition 
because,  for  example,  the  processor  received 
the  fish  in  a  bozea  state,  the  histamine 


analysis  does  not  have  to  be  repeated  based 
on  results  of  subsequent  organoleptic 
analysis.) 

Iv.  If  decomposition  is  detected  in  more 
than  2.5  percent  of  the  fish  bom  a  particular 
lot,  the  processor  should  perform  a  histamine 
analysis  on  a  representative  sample  of 
organoleptically  acceptable  fish  from  that  lot 

3.  Histamine  Finding. 

i.  If  any  fish  from  a  particular  lot  is  found 
to  have  histamine  above  a  defect  action  level 
or  other  regulatory  level  or  limit  for 
histamine  established  by  FDA,  the  fish  in 
that  lot  may  not  be  used  for  food. 

ii.  If  any  fish  from  a  particular  lot  is  found 
to  have  histamine  below  the  defect  action 
level  or  other  regulatory  level  or  limit  for 
histamine  established  by  FDA  but  above 
levels  expeaed  of  fresh  fish,  the  fish  from 
that  lot  should  enter  commerce  only  if  first 
immediately  cooked  to  prevent  histamine 
from  increasing  to  unacceptable  levels. 

b.  Subsequent  Processors 

1.  Processor  evaluations.  All  subsequent 
processors  who  take  ownership  of  fish  and 
fish  products  of  scombroid  toxin  forming 
species  and  who  engage  in  processing  other 
than,  or  in  addition  to,  storage,  should 
subject  a  representative  sample  each  lot  of 
such  fish  and  fishery  products  to 
organoleptic  evaluation  for  decomposition  to 
determine  whether  decomposition  occurred 
during  transfer  frvm  the  previous  processor. 
Any  fish  that  exhibits  decomposition  should 
be  treated  in  accordance  with  section  3.a.2.i. 
of  this  Appiendix. 

2.  Decomposition.  A  finding  of  any 
organoleptically  detectable  decomposition 
should  result  in  the  organoleptic  examination 
of  the  entire  lot.  If  decomposition  is  detected 
in  more  than  2.5  percent  of  the  fish  in  the 
lot,  the  processor  should  perform  a  Mstamine 
analysis  on  a  representative  sample  offish 
from  the  lot  The  results  should  be  treated  in 
accordance  with  st-ction  3.a.3.  of  this 
Appendix. 

4.  Processing  Critical  Control  Point. 
Products  that  are  undergoing  processing 

should  not  be  exposed  to  ambient 
temperatures  of  40  'F  (4.4  "C)  or  higher  for 
more  than  a  cumulative  total  of  4  hours. 
Processors  should  ensure  that  this 
requimment  is  met  by  monitoring  and 
recording,  at  least  every  2  hours,  the  length 
of  time  that  the  product  is  exposed  to 
temperatures  of  40  °F  (4.4  "C)  or  higher. 

5.  Additional  Critical  Control  Points. 
The  guidelines  relating  to  cooked  ready  to 

eat  fish  and  fishery  products  spiecified  by 
Appendix  A,  sections  6  and  7  should  also  be 
applied  to  scombroid  toxin  forming  sf>ecies. 
where  applicable. 

Appendix  C  to  Part  123 — (Reserved) 

Appendix  D  to  Part  123 — Product  Integrity 

1.  General  guidelines  fj:  product  integrity. 

2.  Product  integrity  critical  control  points. 

1.  General  Guidelines  for  Product  Integrity 

This  Appendix  provides  guidance  on  how 
a  processor  can  use  an  HACCP-based 
approach  to  ensure  that  all  fish  and  fishery 
products  are  in  compliance  with  the 
economic  adulteration  and  misbranding 
provisions  of  the  Federal  Food,  Drug,  and 
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Cosmetic  Act  (sections  402(b)  and  403. 
respectively).  This  guidance  applies  to 
controlling  economic  factors  including  the 
identity  of  species,  weight,  count  and  size, 
and  the  percentage  of  valuable  constituents. 
These  factors  must  be  accurately  represented 
on  the  label  and  labeling  of  a  food. 

2.  Product  Integrity  Critical  Control  Points 

Hazard  Analysis  Critical  Control  Point 
(HAOCP)  plans  prepared  in  accordance  with 
subpart  A  of  21  CFR  part  123  will  typically 
include  the  following  critical  control  points, 
as  appropriate,  that  can  be  used  to  ensure  the 
economic  integrity  of  the  product: 

a.  Receipt  of  Raw  Material 

A  processor  must  ensure  that  the  fish  and 
fishery  products  that  it  receives  are  correctly 
identified  as  to  species  at  the  point  of  receipt 
into  its  processing  facility.  Methods  used  for 
identification  upon  receipt  may  include,  but 
are  not  limited  to: 

1.  Exams.  Physical  examination  of  the 
seafood  species  by  qualified  personnel; 

2.  Evaluations.  Laboratory  evaluation  (e.g., 
protein  chromatography);  and 

3.  Acceptance  of  species  identity  as 
certified  by  a  supplier  under  either  a  Limited 
or  a  General  and  Continuing  Guaranty,  as 
prqvided  for  by  section  303(c)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
CFR  7.12  and  7.13). 

b.  Labeling-Economic  Value 

A  processor  must  ensure  that  the  finished 
product  labels,  labeling,  and  invoices 
accurately  represent  the  weight,  count,  and 
size  of  the  product,  as  well  as  the  presence 
and  amount  of  any  valuable  constituents.  An 
example  would  be  the  handling  of  shrimp 
and  breading  material  to  make  breaded 
shrimp.  The  processor  must  ensure  that  the 
shrimp  has  not  been  adulterated  by  the 
addition  of  water,  and  that  the  valuable 
constituents  are  present  at  levels  that  are 
consistent  with  FDA  standards  of  identity  (21 
CFR  part  161)  and  compliance  policy  guides. 
The  processor  thus  should  provide  for 
monitoring  of  the  level  of  tlie  valuable 
constituents  throughout  receipt,  processing, 
and  distribution  to  ensure  that: 

1.  Identificatiori^he  species  is  correctly 
identified  by  its  common  or  usual  name  and 
is  so  represented  on  the  label  and  labeling. 
Guidance  in  selecting  the  correct  common  or 
usual  name  of  a  species  is  provided  by  the 
FDA  Fish  List.  Specific  requirements  are 
given  in  21  CFR  101.18  and  21  CFR  part  161. 

2.  Valuable  constituents.  The  valuable 
constituents  of  the  product  are  not  emitted  or 
abstracted  from  the  product  (e.g.,  breaded 
shrimp  contains  the  required  weight  ratio  of 
shrimp  to  breading  and,  if  appropriate, 
shrimp  of  the  size  and  weight  s{)ecified  on 
the  label  or  labeling). 

3.  Substitution.  No  substance  is  substituted 
wholly  or  in  part  for  the  valuable  constituent 
(eg.,  through  added  water  or  glazing,  or 
substitution  of  crab  flavored  surimi  for  crab 
meat  in  a  product  labeled  as  crab  cake). 

4.  Damage  or  inferiority.  Damage  or 
inferiority  is  not  concealed  in  any  manner 
(e.g. .  through  bleaching  or  coloring  of 
product  to  conceal  its  true  nature  or 
condition  of  wholesomeness). 

5.  Product  adulteration.  No  substance  is 
added  to.  or  mixed  with,  the  product  to 


increase  its  bulk  or  weight  or  to  reduce  its 
quality,  or  make  it  appear  of  better  or  greater 
value  than  it  is  (e.g..  through  adding  water  to 
a  product  by  chemical  or  other  means). 

PART  124a-CONTROL  OF 
COMMUNICABLE  DISEASES 

2.  The  authority  citation  for  21  CFR 
part  1240  continues  to  read  as  follows. 

Authority:  Sees.  215,  311,  361,  368  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 
243,  264,  271). 

3.  Section  1240.3  is  amended  by 
revising  paragraph  (p)  to  read  as 
follows: 

§1240^    General  definitions. 

•  •        •        •        • 

(p)  Molluscan  shellfish.  Any  edible 
species  of  fresh  or  frozen  oysters,  clams, 
mussels,  and  scallops  or  edible  portions 
thereof,  except  when  the  scallop  or 
scallop  product  consists  entirely  of  the 
shucked  adductor  muscle. 

4.  Section  1240.60  is  amended  by 
revising  the  section  heading;  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  the  word 
"molluscan"  before  the  word 
"shellfish"  the  two  times  that  it  appears; 
and  by  adding  new  paragraphs  (b)  and 
(c)  to  read  as  follows: 

$1240.60    Molluscan  sheltfish. 

•  *         •         •        ■ 

(b]  All  unshucked  raw  molluscan 
shellfish,  that  is  all  unshucked 
molluscan  shellfish  that  has  not  been 
subject  to  a  treatment  sufficient  to  kill 
pathogens  of  public  health  significance, 
shall  bear  a  tag  that  discloses  the  date 
and  place  they  were  harvested,  type  and 
quantity  of  shellfish,  and  by  whom  they 
were  harvested,  including  the  number 
assigned  to  the  harvester  by  the  shellfish 
control  authority.  Any  raw  molluscan 
shellfish  that  are  found  by  FDA  in 
interstate  commerce  without  such  a  tag 
or  label,  or  with  a  tag  or  label  that  does 
not  bear  all  the  required  information, 

'Will  be  subject  to  seizure  and 
destruction. 

(c)  Shucked  molluscan  shellfish  shall 
be  subject  to  the  same  requirements  as 
apply  to  molluscan  shellfish  that  has 
not  been  shucked  as  provided  in 
paragraph  (b)  of  this  section;  except 
that,  in  lieu  of  a  tag,  the  body  of  the 
container  of  shucked  molluscan 
shellfish,  shall  bear  a  label  that 
identifies  the  name,  address,  and 
certification  number  of  the  processor  of 
the  molluscan  shellfish. 


Dated:  January  21, 1994. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
Note:  The  following  appendix  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 

Appendix  1 — FDA  Fish  Fishery  Products 
Hazard  and  Controls  Guide  Including 
Guidance  on  Smoked  Fish 

FDA  is  in  the  process  of  developing 
guidance  to.  among  other  things,  assist  the 
seafood  industry  develop  and  implement 
HACCP  systems.  The  guidance  will  be  titled 
the  "FDA  Fish  and  Fishery  Products  Hazard 
and  Controls  Guide."  When  a  draft  of  the 
entire  Guide  is  completed  in  the  near  future, 
FDA  will  publish  a  notice  of  availability  in 
the  Federal  Register  and  invite  public 
comment.  FDA  will  revise  the  draft  as 
warranted  and  then  issue  the  first  edition  of 
the  Guide. 

I.  The  Information  Presented 

The  selected  portions  of  the  draft  Guide 
that  are  provided  below  are: 

Example  1.  The  Table  of  Contents. 

Example  2.  One  page  each  from  the 
"Vertebrate"  and  "Invertebrate  Hazard  and 
Control  Lists."  Together,  these  lists  contain 
about  350  species  of  commercially  marketed 
fish.  Each  list  is  in  the  form  of  a  chart  that 
directs  the  reader  to  one  or  more  of  the  10 
numbered  hazard  and  control  descriptions 
elsewhere  in  the  Guide  for  species-related 
hazards.  For  purposes  of  the  Guide,  species- 
related  hazards  are  those  that  can  occur  in 
the  environment  or  during  harvest. 
Processors  should  find  in  the  appropriate  list 
the  species  they  handle,  then  turn  to  those 
numbered  hazard  and  control  descriptions 
that  are  relevant  to  that  species. 

Example  3.  A  sample  of  a  species-related 
hazard  and  control  description  (Species- 
related  Hazard  and  Control  #1  (Chemical 
Contamination)).  Each  description  explains  a 
hazard  and  the  measures  available  to  control 
it,  with  an  emphasis  on  HACCP  controls  such 
as  critical  control  jwints,  critical  limits, 
monitoring  procedures  and  frequencies, 
recordkeeping,  and  corrective  actions.  Some 
descriptions  contain  several  control  options. 

Example  4.  One  page  from  the  "Process- 
related  Hazards  and  Controls  List."  For 
purposes  of  this  Guide,  process-related 
hazards  are  those  that  can  occur  because  of 
the  nature  of  the  processing  procedures  and 
the  finished  product  form.  This  list  includes 
20  types  of  finished  products  (e.g.,  cooked 
shrimp)  and  directs  the  reader  to  one  or  more 
of  the  22  process-related  hazard  and  control 
descriptions,  which  are  located  in  the  next 
part  of  the  Guide. 

The  process- related  hazard  and  control 
descriptions  are  numbered.  Some  of  them  are 
further  subdivided  into  lettered  portions. 
Where  the  reader  need  only  refer  to  a  portion 
of  a  process-related  hazard  and  control 
description,  the  list  directs  the  reader  to  that 
portion  by  referring  to  a  lettered  part  of  the 
description.  See  below. 

Example  5.  A  sample  of  a  process-related 
hazard  and  control  description  ("Process- 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28,  1994  /  Proposed  Rules  '     4203 


related  Hazard  and  Control  #11"  (pathogen 
survival  during  pasteurization)).  As  with  the 
species-related  descriptions  discussed  above, 
each  process-related  description  explains  a 
hazard  and  the  measures  available  to  control 
it.  with  an  emphasis  on  HACXT  controls. 
Some  of  these  descriptions  are  subdivided. 
For  example.  "Process-related  Hazard  and 
Control  No.  8,"  which  is  about  temp)erature 
abusf!,  IS  subdivided  into  "8a:  Histamine." 
"8b:  Palhiigens,"  and  "8c:  Decomposition." 
Where  the  hit  in  4.  above  directs  a  reader  to 
a  number-letter  combination,  e.g.,  "8b,"  it  is 
to  one  of  the  subdivided  portions  of  a 
description,  in  this  case  to  the  "Pathogens" 
material  in  Process-related  Hazards  and 
Controls  #8. 

Example  6.  A  consolidated  section  for 
smoked  and  smoke-flavored  fishery  products. 

Example  7.  A  model  HACCP  plan.  This  is 
essenfitilly  a  fill-in-the-blank  model. 
Processors  can  use  the  materials  in  the 
hazards  and  controls  descriptions  and  this 
model  plan,  to  develop  much  if  not  all  of 
their  liACCP  plans,  depending  on  their 
circumstances. 

It  must  be  remembered  that  these  materials 
reflect  a  work  in  progress  and  are  published 
to  provide  the  public  with  a  preview  of  the 
document.  When  the  entire  document  is 
made  available  to  the  public  in  the  near 
future,  the  selected  portions  published  here 
may  have  been  revised. 

To  help  processors  and  other  interested 
persons  to  understand  the  guidance 
presented  in  the  consolidated  section  on 
smoked  fishery  products,  FDA  will  explain 
that  guidance  in  the  section  that  follows. 

//.  Smoked  Fishery  Products 

Research  conducted  since  FDA  proposed 
the  1970  final  rule  shows  that  less  stringent 
processing  temi>eratures  and  lower  water- 
phase  salt  content,  with  or  without  use  of 
other  inhibiting  factors  such  as  sodium 
nitrite,  can  provide  an  adequate  margin  of 
safety  for  hot-process  products  held  in 
refrigerated  storage  (40  "F  (4.4  "C)  or  lower). 
FDA  has  considered  this  research,  and  based 
on  it,  the  agency  is  proposing  a  guidance 
setting  forth  what  it  tentatively  finds  are  the 
minimum  time,  temperature,  and  salinity 
requirements  to  make  a  safe  and  marketable 
smoked  fish  product.  Proposed  TTS 
parameters  are  found  in  example  6  of  this 
appendix. 

A.  Baw  Materials/ Handling  of  Unprocessed 
Fish. 

The  presence  of  microorganisms,  including 
C.  botulinum  and  L  monocytogenes,  cannot 
be  avoided  in  fresh-water  fish  and  marine 
fish  because  they  are  present  in  the  aquatic 
environment.  Under  certain  conditions,  the 
potential  exists  for  the  outgrowth  of  C. 
botulinum  spo^«s  and  toxin  production  (Refe. 
148  through  152).  as  well  as  for  an  increase 
in  the  L  monocytogenes  population  (Ref. 
143). 

To  minimize  microbial  growth,  fresh  fish 
should  be  maintained  at  refrigerated 
temperatures  close  to  38  "F  (3.3  "C)  (Refs.  173 
and  175).  Although  certain  strains  of  C. 
botulinum  are  capable  of  growth  at 
temperatures  as  low  as  38  "F  (3.3  "C), 
fevorable  growth  media  are  necessary  for  a 
significant  growth  rate  to  occur  at  this 


temperature.  For  example,  it  has  been  shown 
that  C.  botulinum  Type  E  requires  31  to  35 
days  before  outgrowth  and  toxin  production 
occurs  in  a  beef  stew  media  held  at  38  °¥. 
However,  outgrowth  and  toxin  production  in 
a  cooked  meat  medium  held  at  41  "F  does  not 
occur  until  after  56  days,  demonstrating  that 
less  favorable  growth  media  can  significantly 
lower  the  rate  of  growth.  Even  in  those  cases 
where  C.  botulinum  does  grow  and  produce 
toxin,  the  laboratory  conditions  are  generally 
more  ideally  suited  to  grov^  than  those 
found  in  nonexp>erimental  situations  where 
less  favorable  growth  environments  prevail. 
Thus,  while  the  growth  of  C.  botulinum  is  not 
completely  inhibited  at  40  "F  (4.4  "C).  under 
the  less  than  ideal  conditions  for  its  growth 
that  are  generally  encountered  in  the 
processing  of  smoked  fish.  FDA  has 
tentatively  concluded  that  maintaining  fresh 
fish  at  a  maximum  temperature  of  40  "F,  only 
2  degrees  above  the  temperature  of  complete 
growth  inhibition,  before  and  during 
processing  will  provide  adequate  protection 
against  C.  botulinum  outgrowth.  Moreover, 
40  'F  (4.4  'C]  is  consistent  with  the 
maximum  temperature  FDA  has  proposed  in 
various  guidelines,  such  as  the  Unicode  (now 
called  the  Food  Code)  (53  FR  16472,  May  9, 
1988).  Therefore,  under  prop>osed 
§  123.10(a)(14).  all  raw  fish  that  is  to  be 
smoked  must  be  refrigerated  until  needed  for 
processing  (Ref.  175). 

Similarly,  fish  that  are  initially  frozen  need 
to  remain  in  the  frxDzen  state  until  needed  for 
processing  (Refs.  161  and  25).  When  frozen 
fish  are  needed  for  processing,  the  thawing 
procedure  must  be  carried  out  in  a  way  that 
minimizes  the  opportunity  for  microbial 
growth  (Refs.  161  and  171).  The  method  used 
to  thaw  the  fish  must  provide  an 
environment  that  will  inhibit  the  growth  of 
C.  botulinum  and  other  microorganisms  that 
pose  a  potential  health  hazard  (Refs.  171  and 
172).  Thus,  the  fish  should  be  thawed  in  a 
way  that  ensures  that  the  internal 
temperature  at  the  core  of  the  fish  does  not 
exceed  40  "F  (4.4  "C)  (Refs.  171  and  172). 
Therefore,  section  4. a.  of  Example  6  of  this 
appendix,  the  agency  suggests  that  this 
procedure  be  used  in  the  thawing  process. 

B.  Manufacturing  Operations 

Reduction  of  the  potential  health  hazard 
from  C.  botulinum  spore  outgrowth  and  toxin 
production  in  smoked  and  smoke-flavored 
fish  relies  on  the  interrelationship  of 
processing  time,  processing  temperature, 
water-phase  salt  concentration  in  the  loin 
muscle,  and  smoke  (or  constituents  of  smoke) 
deposition,  combined  with  refrigerated 
storage  (40  'F  (4.4  'C)  or  lower)  (see  proposed 
§  123.10(a)(14))  (Ref.  173).  At  one  time, 
smoking  and  associated  brining  may  have 
been  an  effective  preservation  method.  With 
the  changes  in  processing  techniques  that 
have  occurred  since  the  advent  of 
refrigeration  and  in  response  to  consumers' 
demands  for  products  with  certain 
organoleptic  qualities^  however,  smoked  fish 
products,  either  hot-  or  cold-process,  have 
become  p>erishable  products  that  must  be 
refrigerated  and  cannot  be  considered 
preserved  foods  (Ref.  173).  The  changes  that 
have  occurred.  bothHn  processing  techniques 
and  in  organoleptic  qualities,  have  resulted 


in  products  that  are  more  moist  and  contain 
less  salt.  As  a  result,  the  two  critical 
processing  factors  that  affect  the  overall 
preservation  and  safety  of  the  product  have 
been  altered.  The  processing  time- 
temperature  parameters  have  been  decreased, 
and  the  water-phase  salt  content  has  been 
reduced  (Ref.  173).  Therefore,  these  products 
need  to  be  maintained  at  refrigerated 
temperatures  (40  "F  (4.4  °C)  or  lower)  or 
6t)zen  immediately  after  processing  to  ensure 
the  overall  quality  of  these  products  (Ref. 
173). 

1.  Brining/dry  salting.  Salt,  as  a 
preservative  in  smoked  and  smoke-flavored 
fish,  is  somewhat  limited  in  its  effectiveness 
because  of  the  variability  in  salt  uptake  by 
fish  flesh,  even  among  fish  in  the  same 
brining  tank.  Ventral  muscle,  which  is  thin, 
absorbs  high  levels  of  salt,  while  the  thicker 
dorsal  muscles  absorb  less  salt,  limiting  the 
effectiveness  of  salt  as  a  deterrent  against 
spore  outgrowth  in  that  part  of  the  fish. 
Equilibration  techniques,  such  as  two-stage 
brining,  reduce  variation  in  salt  content 
within  a  fish  and  increase  the  preservative 
effect  (Ref.  176). 

It  is  possible  that  salt-tolerant 
microorganisms  of  public  health  concern 
(such  as  strains  of  Staphylococcus]  may  grow 
during  brining  or  after  the  dry  salting 
process.  Therefore.  FDA  is  providing  in 
section  5.c.  and  5.e.  in  example  6  of  this 
appendix  that  the  brining  and  dry  salting  of 
fish  be  carried  out  at  refrigerated 
temperatures,  i.e.,  40  °F  (4  4  "C)  or  lower. 
Doing  so  will  ensure  that  the  environment  in 
which  brining  is  done,  and  in  which  fish  are 
held  after  dry-salting,  will  inhibit  the  growth 
of  salt-tolerant  microorganisms  that  can 
cause  a  potential  health  hazard  (Ref.  173). 

FDA  recognizes  that  when  fish  are  initially 
added  to  the  brine,  the  temperature  of  the 
brine  may  increase.  It  is  essential  to  this 
process  that  the  brine  be  returned  to 
refrigerated  temperatures  40  °F  (4.4  "C)  or 
lower  to  reduce  the  opportunity  of  microbial 
growth  and  to  ensure  the  overall  quality  of 
the  product  during  the  brining  process  (Refs. 
175  and  182).  Therefore,  the  agency  is 
suggesting  in  section  5.d.  of  Example  6  of  this 
appendix  that  the  temperature  of  the  brine 
not  exceed  60  °F  (16  "C)  at  the  start  of 
brining. 

To  minimize  the  variation  in  salt  content 
of  the  fish,  the  agency  is  recommending  in 
section  5.f.  of  Example  6  of  this  appendix 
that  only  fish  of  the  same  species  and  of 
similar  size  and  similar  weight  be  brined  in 
the  same  tank  (Refs.  171  and  199).  Because 
reuse  of  brine  solutions  is  a  possible  route  of 
microbial  contamination  of  raw  fish,  the 
agency  is  providing  in  section  5.g.  of 
Example  6  of  this  appendix  that  brines  not 
be  reused  unless  they  have  been  processed  in 
some  way  to  return  them  to  a  microbiological 
quality  equivalent  to  the  original,  unused 
brine  made  with  potable  water  and  food- 
grade  salt.  The  agency  is  also  providing  in 
section  5.h.  of  Example  6  of  this  appendix 
that  a  processor  may  rinse  the  brined  fish 
with  fresh  water  to  remove  any  unwanted 
excess  salt  on  the  exterior  of  the  fish. 

2.  Drying.  Fish  that  are  to  be  processed  as 
smoked  or  smoke-flavored  fish  are  dried  after 
brining  to  remove  excess  water  and  prevent 
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dripping  during  smoking.  The  drying 
process,  usually  of  several  hours  in  duration, 
provides  another  opportunity  for  microbial 
growth.  Therefore,  to  minimize  the 
opportunity  for  microbial  growth  by  reducing 
those  conditions  that  would  provide  a 
fevorable  environment  for  such  growth,  the 
agency  is  providing  in  section  5.i.  of  Example 
6  of  this  appendix  that  the  presmoking 
dr>-ing  step  should  be  conducted  in  a 
refrigerated  room  (Ref.  46). 

3.  Smoking.  Smoke  deposition,  like  water- 
phase  salt  content,  is  very  difficult  to  control. 
Constituents  of  smoke  called  "inhibitory 
compounds"  (such  as  phenolic  compounds) 
are  reported  to  have  a  bactericidal  effect  (Ref. 
177).  Factors  that  affect  the  quantity  of 
inhibitory  compounds  dejxtsited  on  the  Tish 
surface  and  the  degree  of  penetration  by 
those  compounds  into  the  fish  are  the 
humidity  in  the  smoking  chamber,  the 
temperature  of  smoking,  and  the  air  flow  in 
the  smoking  chamber  (Ref.  178).  Decreased 
levels  of  inhibitory  compounds  reduce  the 
preservative  effect  of  the  smoke  and  make 
dependence  on  these  compounds  inadvisable 
(Ref.  178).  In  general,  smoked  products  are 
not  shelf  stable  and  must  be  either 
refrigerated  at  a  temperature  of  40  °F  (4.4  "C) 
or  lower  or  frozen  immediately  after 
processing  (Refs.  43,  45,  and  178). 

To  promote  uniform  deposition  of  smoke, 
heat  exposure,  and  dehydration,  and  to 
ensure  that  on  completion  of  these  processes, 
the  fish  do  not  contain  any  raw  or  wet 
sections  that  would  create  an  environment 
favorable  for  microbial  growth  and  spoilage, 
the  agency  is  providing  in  section  S.j.  of 
Example  6  of  this  appendix  that  fish  should 
be  arranged  in  the  smokehouse  chamber  or 
oven  so  that  they  are  not  overcrowded  or 
touching  each  other,  and  that  only  fish  of  like 
size  and  weight  should  be  included  in  a 
single  batch  of  fish  for  smoking. 

Liquid  smoke,  a  solution  of  wood  smoke 
that,  when  diluted,  may  be  used  to  impart  a 
smoke  flavor  to  fish  products,  is  often  used 
as  an  alternative  to  generated  smoke.  Liquid 
smoke  has  been  reported  to  have  similar 
antibacterial  properties  to,  and  some 
advantages  over,  generated  smoke  (Ref.  26). 
It  is  easier  to  apply  uniformly,  and  the 
inhibitory  compounds  penetrate  further  into 
the  fish  flesh  (Ref.  26).  Liquid  smoke, 
generated  smoke,  or  a  combination  of  liquid 
smoke  and  generated  smoke  needs  to  be 
applied  to  all  surfaces  of  fish  to  be  smoked. 
Liquid  smoke  may  be  applied  to  the  product 
before,  at  the  commencement  of,  or  during 
the  process,  while  generated  smoke  needs  to 
be  applied  to  the  fish  during  the  first  half  of 
the  process  and  longer  if  necessary  (Refs.  178 
and  179).  If  a  combination  of  liquid  smoke 
and  generated  smoke  is  used,  the  method  for 
use  of  liquid  smoke  may  be  followed,  and  the 
generated  smoke  may  be  applied  at  any  stage 
of  the  process  (Ref.  26).  The  agency  is 
providing  for  the  use  of  liquid  smoke  alone 
or  in  combination  with  generated  smoke  in 
section  3.C.2.  of  Example  6  of  this  appendix 
to  impart  smoke  flavor  and  antibacterial 
properties  to  the  products. 

4.  Use  of  sodium  nitrite.  Use  of  sodium 
nitrite  in  smoked  and  smoke- flavored  fish 
products  is  limited  to  the  species  listed  in 
§  172.17S  (21  CFR  172.175)  and  to  chubs  in 


§  172.177  (21  CFR  172.177),  Section  172.175 
permits  the  use  of  sodium  nitrite  as  a 
preservative  and  color  fixative  in  cured, 
smoked  sablefish.  salmon,  and  shad. 
However,  it  requires  that  the  level  of  sodium 
nitrite  in  the  final  product  not  exceed  200 
ppm.  Use  of  sodium  nitrite  substantially 
reduces  the  level  of  salt  necessary  to  inhibit 
outgrowth  of  C  botulinum  type  A  and  type 
E  spores,  although  the  levels  vary  because  of 
the  difference  in  heat  resistance  between  the 
two  tyf)es  of  spores  (Ref.  179).  The  quantity 
of  sodium  nitrite  necessary  to  achieve 
inhibition  is  affected  by  both  the  level  of 
contamination  and  the  resistance  of  the 
spores  (Refs.  179  and  180).  Refrigeration  of 
the  finished  product  at  temperatiues  of  40  °F 
(4.4  °C)  or  below  is  necessary  to  retain  the 
inhibitory  characteristic  gained  through  use 
of  sodium  nitrite  (Ref.  179).  Therefore,  in 
accordance  with  the  provisions  of  §§  172.175 
and  172.177,  the  agency  is  proposing  to 
provide  for  the  use  of  sodium  nitrite  in  the 
processing  and  packaging  of  smoked  and 
smoke-flavored  fish  in  section  5. a.  and 
section  5.b.  of  Example  6  of  this  appendix. 

5.  Vacuum-  and  modified  atmosphere- 
packaging.  Vacuum  packaging  and  other 
types  of  modified  atmosphere-packaging 
(those  in  which  the  air  in  the  package  or 
container  is  replaced  by  one  or  more  gases, 
in  various  concentrations,  before  the  package 
is  sealed)  extend  the  shelf  life  of  foods 
markedly.  However,  the  anaerobic 
environment  created  in  these  types  of 
packaging  favors  the  outgrowth  of  C. 
botulinum  spores  and  subsequent  toxin 
production,  and  it  inhibits  growth  of  aerobic 
microof;ganisms  that  might  otherwise  serve  as 
organoleptic  indicators  of  spoilage  (Refs.  180 
and  182).  Consequently,  use  of  vacuum-  or 
modified  atmosphere-packaging  demands 
strict  adherence  to  temperature-controlled 
storage  and  distribution  to  reduce  the 
opportunity  for  spore  outgrowth  and  toxin 
production  and  to  reduce  the  potential 
growth  of  other  microorganisms  of  public 
health  significance  (such  as  L 
monocytogenes). 

Two  methods  of  reducing  the  potential 
public  health  hazard  of  vacuum  or  modified 
atmosphere  packaged  smoked,  smoke- 
flavored,  and  salted  fish  products  are:  (1)  To 
store  and  distribute  the  products  fi°ozen  or, 
alternatively,  (2)  to  use  in-package  heat 
processing  followed  by  refrigeration.  At 
freezer  temjjeratiires,  outgrowth  of  spores  of 
C.  botulinum  types  B,  E.  and  F  is  retarded 
(Refs.  171. 173,  and  180).  Type  A  does  not 
grow  below  50  "F  (10  "C)  (Refs.  179  and  180). 
Storage  and  distribution  in  the  frozen  state 
reduces  the  possibility  that  temperature 
abuse  will  occur. 

In-package  heat  processing,  sometimes 
referred  to  as  "heat  pasteurization,"  at 
temperatures  in  the  range  of  185  °F  (85  "C) 
for  85  minutes  to  198  "F  (92  'O  for  55 
minutes,  inhibits  outgrowth  and  toxin 
production  by  t>'pe  E  spore*  (Ref.  185). 
Longer  exposure  to  processing  temperatures 
is  required  for  more  heat  resistant  spores, 
such  as  types  B  and  A  (Ref.  185).  In  a  study 
examining  this  method  of  packaging,  samples 
of  hot-process  salmon  steaks  were  injected 
with  spores  of  nonproteolytic  strains  of  C. 
botulinum  types  B  and  E  (Ref.  185).  The 


steaks  were  vacuum  packaged,  heat 
pasteurized,  then  incubated  using  different 
time-temperature  combinations.  The  results 
of  this  research  showed  that  closely 
controlled  in-package  heat  processing 
extends  the  shelf  life  of  the  product, 
inactivates  nonproteolytic  C.  botulinum 
types  B,  E,  and  F  and  other  vegetative 
pathogens,  and  maintains  product  quality 
attributes.  However,  this  process  is  more 
suitable  for  pieces,  fillets,  and  steaks  than  for 
whole  eviscerated  fish  because  this  process 
causes  the  flesh  to  separate  from  the 
backbone  (Ref.  185). 

C.  Specific  Processing  Conditions 

The  various  processing  techniques  used  to 
produce  smoked  and  smoke-flavored  fish  are 
affected  by  the  interrelationship  of  the 
smoking,  the  method  of  smoke  application, 
the  time-temperature  combinations  used,  and 
the  water-phase  salt  content.  A  critical  factor 
in  determining  alternative  processing 
methods  is  the  type  of  packaging  utilized, 
specifically  whether  the  product  is  air- 
packaged  or  vacuum-packaged.  The 
following  discussion  sets  out  the  various 
processing  procedures  that  the  agency  has 
tentatively  concluded  will  ensure  the  safety 
of  hot-process  smoked  and  smoke-flavored 
fish,  and  cold-process  smoked  and  smoke- 
flavored  fish. 

1.  Hot-process  smoked  and  smoke-flavored 
fish.  a.  Air-packaged.  Research  data  and  • 
industry  practice  show  that  a  lower 
minimum  water-phase  salt  content  (3.5 
percent  or  lower),  in  combination  with  lower 
processing  temperatures  (lower  than  180  °F 
(82  "C))  than  cited  in  the  1970  final  rule  for 
hot-process  products  are  effective  in 
inhibiting  spore  outgrowth  and  toxin 
production  when  the  products  are  not 
vacuum-packaged  and  are  held  at  refrigerated 
temperatures  (40  °F  (4.4  °C)  or  lower)  (Refs. 
24, 163,  and  177).  Research  studies  from  the 
National  Marine  Fisheries  Service  and 
testimony  presented  at  a  public  hearing  held 
by  the  New  York  State  Department  of 
Agriculture  and  Markets  on  May  3. 1989,  to 
establish  a  CGMP  for  the  manufacture  of 
smoked  and  smoke-flavored  fish  products, 
show  that  C.  botulinum  type  E  is  inhibited 
in  air-packaged  smoked  fish  products  when 
the  water-phase  salt  content  is  at  least  3.0 
percent,  and  the  processing  internal 
temperature  of  the  product  is  maintained  at 
a  minimum  of  145  °F  (63  "C)  for  at  least  30 
minutes  (Ref.  180).  In  light  of  these  finding.?, 
FDA  is  setting  forth  these  processing 
parameters  in  Example  6  of  this  apfiendix  to 
provide  guidance  on  the  safe  manufacturing 
of  these  products. 

The  agency  is  setting  forth  the  following 
minimum  T-T-S  parameters  for  air-packed, 
hot-process  smoked  and  smoke-flavored  fish 
in  section  5.a.l.  of  Example  6  of  this 
appendix:  Heating  at  an  internal  temperature 
of  145  °F  (63  °C)  for  30  minutes  with  a  wafer- 
phase  salt  content  of  3.0  percent  in  the 
finished  product. 

b.  Vacuum-packaged/modified 
atmosphere.  For  vacuum-packaged  products. 
National  Marine  Fisheries  Service  research 
shows  that  processing  temperatures  in  the 
range  of  145  to  175*  F  (63  to  80  °C)  for  hot- 
process  smoked  fish  will  inhibit  C. 
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botulinum  type  E  when  the  water-phase  salt 
content  is  greater  than  3.5  f)ercent  (Refs.  26, 
173,  and  180).  Based  on  this  evidence.  New 
York's  OGMP  included  a  procedure  for 
processing  vacuum-pack^ed  smoked  fish 
that  specifies  heating  the  fish  to  an  internal 
temperature  of  145  "F  (63  "C)  for  30  minutes, 
with  a  water-phase  salt  content  of  3,5  percent 
(Ref.  25). 

The  use  of  sodium  nitrite  in  combinatioa 
with  sodium  chloride  significantly  inhibits 
the  outgrowth  and  tooiii!  production  of  C 
botulinum  type  E.  Research  data  show  that 
when  the  water-phase  sah  content  and 
sodium  nitrite  content  are  at  least  3.1  percent 
and  100  ppm.  respsctiveiy.  and  the  internal 
temperature  of  the  fish  is  not  less  than  145 
*F.  the  inhibitory  efiect  on  C  bottUiaum  " 
growth  and  toxin  production  greatly 
increasM  {Jkeb.  173  and  179).  At  higher 
processing  temperatures,  e.g.,  180  "F  (82  *€), 
a  water-phase  salt  content  of  3.0  percent  or 
more  inhibits  toxin  {ormation  by  C 
botulinum  type  E  (Ref.  163). 

Based  on  this  infbrmatioo.  the  agency  is 
setting  forth  the  foUowiag  T-T-S  parameters 
for  vacuum-packaged  hot-process  smoked 
and  smoke-Qavored  fish  in  section  5.a.2.  of 
Example  6  of  this  appendix:  (1)  Heating  at  an 
internal  temperature  of  at  least  145  °F  (63  *C) 
for  30  minutes  with  a  minimum  water-phase 
salt  content  of  3.5  percent  in  th«  Rnished 
product,  or  (2)  heating  at  an  internal 
temperature  of  at  least  145  "T  (63  "Q  for  30 
minutes,  with  a  minimum  water-[>hese  salt 
content  of  3.0  percent,  and  a  sodium  nitrite 
content  of  100  to  200  ppm  (as  permitted  by 
the  food  additive  regulations  in  §172.175)  in 
the  finished  product,  or  (3)  as  described  in 
§  172.177  for  smoked  chub  containing 
sodium  nitrite. 

The  agency  points  out  that  these 

Processing  parameters  for  racuum-packaged 
ot-process  smoked  and  smoke-flarored  fish 
are  rainimums.  Unless  the  comments  on 
Example  6  of  this  appendix  convince  the 
agency  otherwise,  fish  that  have  been 
processed  at  a  lower  tempwrature  or  with  a 
lower  water-.phase  salt  level  could  provide 
the  basis  for  regulatory  action  on  the  grounds 
that  the  product  has  faieen  processed  under 
conditions  whereby  it  may  have  been 
reduced  injurious  to  heal^  and  thus  could 
represent  a  hazard  for  consumers. 

2.  Cold-process  smoked  and  smoke- 
flavored  fish.  Cold-process  smoked  and 
smoke- flavored  fish,  by  virtue  of  the 
temperatures  used  in  processing,  are  not 
cooked  because  they  are  processed  at 
temperatures  lower  than  those  that  coagulate 
protein,  i.e.,  100  "F  (3*  "CJ  or  lower.  Because 
these  temperatures  are  not  high  enough  to 
inactivate  C.  botulinum  spores,  and  because 
they  provide  a  fevorable  environment  tor 
other  food  spoilage  micToorgaoisms,  other 
inhibitive  factors,  such  as  higher  salt  content 
and  sodium  nitrite  (where  permitted  by  food 
additive  regulations  in  §  172.175)  need  to  be 
used. 

The  time  and  temperature  relationship  in 
the  processing  of  cold-smoked  and  smckke- 
flavored  fish  is  a  critical  £actor  in  yielding  a 
microbiologically  safe  and  high  quality 
finished  product  (Ref  182).  Modem 
establishments  that  coTd-smoked  fish 
generally  process  between  40  *F  (5  °C1  and 


100  °F  (38  °C)  for  IS  to  24  hours  (Rafs.  171 
and  182).  Based  on  the  research  data  that  ace 
available  and  the  requireiseats  ia  the  New 
York  OGMP,  the  agency  is  proposing  the 
following  requiiementi  for  air-packaged  and 
vacuum-packaged/ modified  atmosphere 
cold-process  snooked  and  smoke-flavoced  fish 
(Refs.  25,  laa  and  184). 

a.  Air-packaged  products.  The  aynry  is 
providing  in  section  5.0.3.  of  Example  6  of 
this  appendix  that  air-pocked,  cokl-procesa 
smoked  and  smoke- flavored  fish  should  have 
a  minimum  water-phase  salt  <x>nteat  of:  (1) 
3.5  percent,  or  (2)  3.0  percent  aad  contain 
100  to  200  ppm  of  sodium  nitrite  ia  the 
finished  product,  or  (3)  2.5  perceat  in  the 
finished  product  if  the  product  is  frozen 
immediately  after  processing  and  cooUag  and 
Is  kept  fixizen  throughout  holding  and 
distribution.  The  agency  is  providing  that  the 
finished  product  that  contains  a  water-phase 
salt  content  of  2.5  percent  should  be  frozen 
immediately  and  kept  frozen  to  ensure  the 
microbiological  safety  of  the  product  as  well 
as  to  maintain  the  shelf-life  of  the  finished 
product. 

As  stated  above,  because  these  products  are 
not  cooked  and  contain  a  low  water-phase 
sak  content,  these  products  may  present  a 
potential  public  health  hazard  because  they 
provide  an  ideal  enviianmeot  for  the 
outgrowth  of  C  botulinum  spores  and  toxin 
production.  Therefore,  based  on  the 
discussion  above,  the  agency  is  suggesting 
that  air-packaged  cold-process  smoked  and 
smoke- flavored  fish  be  processed  under  one 
of  the  following  sets  of  conditions:  (1)  A 
maximum  20-hour  drying  and  smoking 
{)eriod  with  the  temperature  in  the  smoking 
chamber  not  exceeding  90  "F  (32  °Q  (section 
5.a.3.i.  of  EMampie  6  of  this  appendix),  or  (2) 
a  maximum  24-hour  drying  aad  smoking 
period  with  the  temperature  in  the  smoking 
chamber  not  exceeding  SO  *F  (10  *C)  (sectioa 
5.a.3.iL  of  Example  6  of  this  appendix) 
except  that  sableflsh  needs  to  be  heated  to  a 
temperature  not  to  exceed  120  °F  (4»°Q  for 
a  period  not  to  exceed  5  hours  (sectioa 
5.a.3  jii.  of  example  6  of  this  appeodix)  iHefs. 
25, 180,  and  184). 

b.  Vacuum-Ziaodifted  atmeepher*- 
packaged  products.  FDA  is  providiag  ia 
section  S.a.4.  of  Example  6  of  this  appendix 
that  cold-ptocess  smoked  and  smoko-Qavored 
fish  to  be  vacuum-  or  modified  atmcephere- 
packaged  should  have  a  minimiim  ^water 
phase  salt  content  of:  (1)  3.0  perceot  and 
contain  100  to  200  ppn  of  sodium  nitrite  ia 
the  finished  product  or  U)  i-S  porcaal  id  the 
finished  product  when  no  sodium  aitxlle  is 
used  The  agency  is  also  providing  that 
vacuum-Zmodified  atmosphere-packaged 
cold- process  smoked  and  amoke-flevored  fisk 
should  be  processed  uadec  one  of  the 
following  sets  of  conditions:  (1)  A  maximum 
20-hour  drying  and  smoking  period  with  the 
temperature  in  the  smoking  chamber  net 
exceeding  90  "F  (32  "C)  (section  5.a.3.i.  at 
Example  %  of  this  appeadut).  or  Ul  a 
maximum  24-houi  drying  aad  smoking 
period  with  the  tempetaCuM  ia  the  anrtking 
chamber  not  exceeding  50  "F  (M  XI)  tsactea 
5.a.3.ii.  of  Example  6  of  this  appendix)  (Re&. 
25. 180.  and  184k 

The  agency  again  points  out  that  these 
processing  parameters  for  vacuum' /modified 


atmoaphere-packaged  cotd-procaaa  smoked 
and  ifika  flavnrrd  fish  are  TtwiraHnis. 
Failure  to  adhere  to  these  parameters  could 
provide  the  basis  for  regulatory  action 
because  the  prodttct  thai  results  may  be 
injurioue  to  health  and  thus  couiki  represent 
a  hazard  to  consumers. 

The  agency  believes  that  the  proposed 
processing  requirements  k>r  coid-ptocess 
smoked  and  smoke-flavored  producta.  air- 
packed  and  vacuum-  or  modified 
atmosphere-packaged,  will  produce  a  safe 
aiui  comntarcially  acceptable  pseducL 
However,  because  less  data  axxi  information 
are  available  far  these  [iroducts  then  <ior  hot- 
process  products,  the  agency  is  requesting 
specific  comments,  data,  and  mfcxmatioa 
about  these  processing  parameters  and  any 
alternative  processing  parameters  that  should 
be  included  in  the  guideline. 

3.  Cooling  and  storage  of  finished 
products.  Rapid  coohng  and  storage  at 
temperatures  of  40  °F  (4.4  °C)  or  below  are 
essential  for  all  smoked,  smoke-flayored.  and 
salted  fish  products  to  muuimxe  microbial 
growth.  The  exceptions  are  coid-pcocess  air- 
packaged  products  that  contain  a  water- phase 
salt  content  of  2.5  percent  which  should  be 
frozen  immediately  after  processing  and 
remain  froaen  throughout  distribudoa 
becauaa  of  the  lower  wraterphaae  salt  content 
and  lower  processing  temperatures  that  may 
provide  an  opportunity  tor  food  spoilage 
microorganisms  to  flourish  during  storage 
(see  section  5.0.3.  of  Example  A  of  this 
appendix)  and  the  discussiua  above). 

Outgrowth  of  C.  batuliitum  spores,  types  A 
and  proteolytic  B.  and  toxin  production  are 
inhibited  at  teraperatures  of  50  °F  (10  °C)  and 
lower.  Spore  types  E  and  no n proteolytic  B 
are  completely  inhibited  at  temperatures  of 
38  '?  (3.3  *C)  and  lower  (Refs.  174  and  185 
through  188). 

At  section  6  of  Exampia  6  of  the  appendix, 
the  agency  is  recommending  specific  time/ 
tempetatora  coatrols  for  processing  after 
smoking.  These  proposed  controls  ara  tite 
same  oa  thoee  proposed  for  after  cooking  in 
the  cooked,  ready-to-eat  section  of  this 
document  (Appendix  A,  sectioa  6).  A  fuU 
discussion  of  the  controls  is  provided  in 
section  VIL|.3.  of  this  docuokent. 

4.  Altermabve  processing  paraioeters.  As 
this  pvaomble  indicates.  FDA  has  tentatively 
condu^ad  that  the  TTS  processing 
parameters  reflected  in  dtis  appendix  are  the 
minimum  necessary  to  CBsrire  thet  these 
products  see  free  from  botulinum  toxin  over 
their  shelf  Ufa.  FDA  has  alee  tentatively 
coBchidad  that  the  T-T-S  pataaeteis, 
coupled  wi(^  good  sanitation  practices,  will 
also  render  these  producta  listena  bee. 
Nonetheieas.  the  agency  doss  not  wish  to 
discourage  the  dtveispaMnt  and  use  of 
altema(r««  precedtnns  that  ara  capahk  of 
achieving  the  same  outcome. 

Consequently,  section  11  of  Examples  of 
this  appeatdix  calk  for  die  uae  of  alternative 
processing  paiainetars  when  the  user  can 
demonstrate  the  following  (1)  Foe  botulism, 
zero  Imdn  psodoctlon  alightiy  beyond  the 
expected  shelf  his  of  liie  praduct. 
deHtnaalinted  thsough  jnorwlmnd  pack 
studies  ofldp  normal  and  asoderats  abuse 
cnnditiMns  and  (7)  fnr  KTrtsris  no  detectable 
L  menocytogenes  ia  the  final  product.  The 
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data  demonstrating  these  outcomes  would 
have  to  be  available  to  FDA  to  enable  the 
agency  to  determine  whether  they  have  been 
achieved. 

Example  6  of  this  appendix  states  that 
those  data  should  be  part  of  a  processor's 
HACXIP  records.  FDA  asks  for  comment  on 
whether  a  third-party  scientific  expert,  or 
processing  authority,  should  be  involved  in 
the  development  of  the  data  that  demonstrate 
the  effectiveness  of  the  alternative  procedure. 

5.  Use  of  vacuum-  and  modified 
atmosphere-packaging.  As  explained  above, 
vacuum-  or  modified  atmosphere-packaged 
smoked,  smoke-flavored,  and  salted  fish 
products  represent  an  increased  public 
health  hazard  over  conventionally  packaged 
products  because  these  types  of  packaging 
provide  the  ideal  environment  for  spore 
outgrowth  and  toxin  production.  Based  on 
the  discussion  above,  the  agency  states  in 
section  3  of  Example  6  of  this  appendix  that 
these  types  of  packaging  should  be  used  only 
when:  (1)  As  provided  in  section  5.a.2.  of 
Example  6  of  this  app>endix  the  product  is  a 
hot-process  smoked  or  smoke-flavored 
product,  is  vacuum-packed  or  modified 
atmosphere-packed,  and  contains  at  least  3.5 
percent  water-phase  salt  in  the  finished 
product,  or  3.0  percent  salt  and  100  to  200 
ppm  of  sodium  nitrite  in  the  finished  product 
(section  4.a.l.  of  Example  6  of  this  appendix); 
(2)  as  provided  in  section  5.a.4.  of  Example 
6  of  this  appendix,  the  product  is  a  cold- 
process  smoked  or  smoke-flavored  product, 
is  vacuum-packed  or  modified  atmosphere- 
packed,  and  contains  at  least  3.5  percent 
water-phase  salt  in  the  finished  product  or 
3.0  percent  salt  and  100  to  200  ppm  of 
sodium  nitrite. 

The  agency  is  providing  in  Appendix  C. 
section  8.a.  that  all  vacuum-  or  modified 
atmosphere-packaging  should  be  conducted 
within  the  processing  plant  where  the 
product  is  manufactured  (Ref  180).  FDA 
considers  this  limitation  appropriate  to 
prevent  any  postprocessing  contamination  of 
the  product  firom  bacterial  pathogens  and  to 
ensure  that  the  fish  will  be  packaged 
immediately  after  processing  to  protect  its 
overall  quality. 

6.  Process  monitoring.  Section  7  of 
Example  6  of  this  appendix,  the  agency  is 
recommending  specifications  for  temperature 
indicating  and  recording  devices  where  they 
are  recommended  elsewhere  in  this 
appendix.  These  proposed  specifications  are 
the  same  as  those  proposed  in  Appendix  A 
for  cooked,  ready-to-eat  fishery  products 
(Appendix  A.  section  7).  A  full  discussion  of 
these  controls  is  provided  in  section  VII.J.4. 
of  the  preamble  to  this  document. 
Temperature  indicating  and  recording 
devices  are  specifically  recommended  in 
section  5.j.  and  5.k.  of  Example  6  of  this 
appendix  for  the  control  of  the  smoking 
temperature. 

At  section  5.b.  of  Example  6  of  this 
appendix,  the  agency  is  recommending 
specific  controls  to  ensure  that  the 
appropriate  water-phase  salt  and  sodium 
nitrate  levels  are  achieved.  The  significance 
of  these  attributes  has  already  been  discussed 
in  this  document.  In  section  5.b.  of  Example 
6  of  this  appendix,  the  agency  recommends 
that  a  processor  perform  or  obtain  a  study 


that  shows  that  under  certain  processing 
conditions  the  desired  water  phase  salt  or 
sodium  nitrite  level  will  reliably  be  achieved. 
The  processor  should  monitor  those 
processing  conditions  identified  by  the  study 
as  having  an  impact  on  the  ability  of  the 
product  to  achieve  the  desired  level.  The 
study  should  provide  critical  limits  for  each 
of  the  relevant  processing  conditions  (e.g. 
maximum  fish  size,  minimum  soak  time, 
minimum  salt  to  product  ratio). 

Because  of  the  existence  of  numerous 
variables  that  affect  the  ability  offish  to 
uniformly  take  up  salt  and  sodium  nitrite,  it 
may  be  appropriate  for  a  processor  to  perform 
periodic  finished  product  water  phase  salt  or 
sodium  nitrite  analyses  as  a  verification  step. 
The  purpose  of  such  analyses  would  be  to 
identify  any  variables  that  have  an  impact  on 
salt  or  nitrite  absorption  that  were  not 
identified  by  the  study. 

7.  Corrective  actions.  At  section  9  of 
Example  6  of  this  appendix,  the  agency  is 
recommending  corrective  action  procedures. 
These  proposed  procedures  are  the  same  as 
those  proposed  in  the  cooked,  ready-to-eat 
section  of  this  document  (Appendix  A. 
section  8).  A  full  discussion  of  the 
procedures  is  provided  in  section  VII.J.S  of 
the  preamble  to  this  document. 

8.  Sanitary  zones.  At  section  10  of  Example 
6  of  this  appendix,  the  agency  is 
recommending  the  institution  of  sanitary 
zones.  This  proposed  control  procedure  is 
the  same  as  that  proposed  in  the  cooked, 
ready-to-eat  section  of  this  document 
(Appendix  A,  section  9).  A  full  discussion  of 
the  control  procedure  is  provided  in  section 
VII.J.6  of  the  preamble  to  this  document. 

To  further  ensure  the  safety  of  the  product 
during  distribution  and  storage.  FDA  is 
considering  adopting  specific  package 
labeling  requirements  for  smoked  and  smoke- 
flavored  fish  products  to  reduce  the 
opportunity  of  temperature  abuse  of  the 
finished  product.  The  agency  requests 
comments  on  whether  it  should  require  that 
the  label  of  all  shipping  containers  and  retail 
packages  state  that  the  product  is  perishable, 
and.  more  specifically,  that  the  product  must 
be  kept  refrigerated.  FDA  tentatively  finds 
that  such  labeling  is  extremely  important  to 
ensuring  the  safe  handling  of  these  products, 
and.  therefore,  it  considers  it  likely  that  it 
will  require  this  labeling  in  the  final  rule. 
The  agency  requests  comment  on  whether  it 
should  do  so.  The  agency  also  requests 
comment  on  whether,  if  it  decides  to  require 
such  a  label  statement,  the  statement  should 
specify  a  temperature  at  which  the  product 
should  be  refrigerated  (e.g.  40  "F  (4.4  °C)  or 
below).  The  agency  is  also  considering 
requiring  that  the  label  of  all  frozen  smoked 
products  state  that  the  product  must  remain 
frozen,  that  if  the  product  needs  to  be 
thawed,  it  must  be  thawed  at  refrigerated 
temperatures,  and  that  the  product  must  not 
be  refrozen. 

FDA  has  authority  to  adopt  these  labeling 
requirements  under  sections  201(n).  403(a). 
and  701(a)  of  the  act  because  these  sections 
require  the  inclusion  of  facts  on  the  food 
label  that  are  material  with  respect  to 
consequences  that  may  result  from  use  of  the 
product  under  conditions  of  use  prescribed 
in  the  label  or  that  are  otherwise  customary 


or  usual.  The  agency  requests  comments  on 
whether  it  is  necessary  to  do  so. 

EXAMPLE  1.— FDA  Fish  And  Fishery 
Products  Hazards  And  Controls  Guide 

Table  of  Contents 
Section  I: 
Status 
Purpose 
HACCP 

This  Guide  and  How  to  Use  It 
Section  II: 
Table  1— Vertebrate  Hazard  and  Control 

List 
Table  2— Invertebrate  Hazard  and  Control 

List 
Species  Related  Hazards  and  Controls  Nos. 

1-10 
No.  1  (Safety)— Chemical  contamination 

other  than  methyl  mercury 
No.  2  (Safety)— Methyl  mercury 
No.  3  (Safety)— Natural  toxins 
3a  Paralytic  shellfish  poisoning  (PSP) 
3b  Neurotoxic  shellfish  poisoning  (NSP) 
3c  Diarrheic  shellfish  poisoning  (DSP) 
3d  Amnesic  shellfish  poisoning  (ASP) 
3e  Ciguatera  food  poisoning  (CFP) 
3fClup€Otoxin 
3g  Chondrichthytoxin 
3h  Tetrodotoxin 
3i  Gempylotoxin 
No.  4  (Nonsafety) — Filth,  extraneous 

materials  or  noxious  substances 
No.  5  (Nonsafety) — Decomposition 
No.  6  (Safety)— Histamine 
No.  7  (Safety)— Food  and  color  additives 
No.  8  (Nonsafety /safety);  Parasites 
No.  9  (Safety) — Animal  drugs 
No.  10  (Safety)— Pathogenic 
Microorganisms 
Section  IH: 
Table  3— Process  Related  Hazards  and 

Controls  List 
Process  Related  Hazards  and  Controls  Nos. 

1-22 
No.  1  (Nonsafety)— Filth  in  dry  ingredients 
No.  2  (Nonsafety) — Processing  of  dead 

crustaceans  and  mollusks 
No.  3  (Nonsafety) — Temperature  abuse 

during  raw  material  storage 
No.  4  (Safety) — Excessive  water  activity 
No.  5  (Safety)- Inadequate  salt,  sugar,  and/ 

or  nitrite  concentration 
No.  6  (Safety) — Pathogen  survival  during 

cook 
No.  7  (Safety) — Cross-contamination 
No.  8  (Safety/nonsafety) — Temperature 
abuse  during  processing  of  cooked 
products  and  raw  molluscan  shellfish 
No.  9  (Safety/nonsafety)— Temperature 
abuse  during  processing  of  noncooked 
products 
No.  10  (Safety) — Microbiological  growth  in 

batter 
No.  11  (Safety)— Pathogen  survival  during 

pasteurization 
No.  12  (Safety);  Recontamination  after 

pasteurication 
No.  13  (Safety/nonsafety) — Temperature 

abuse  during  final  cooling 
No.  14  (Safety/nonsafety) — Temperature 
abuse  during  finished  product  storage 
No.  15  (Safety/Nonsafety)— Temperature 
abuse  during  finished  product 
distribution 
No.  16  (Safety) — Metal  inclusion 
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Na  »7  (Safety)— Food  and  color  atWStrves 
No.  18  (Nonsafety) — Short  weight 
No.  19  (Nonsafety) — Species  substitution 
No.  20  (Nonsafety)— Grade  size 

misrepresentation 
No.  21  fNonsafety) — lncorr«ct  proportions 


No.  22  (Nonsafety) — Over  breading 
Section  IV: 

Finished  Product  Standards  for  Use  in 
Verification 
Section  V: 

Example  2.— Section  ir 

[Table  1— Vertebnte  Hazaid  and  CBntroi  List^ 


Smoked  and  Smoke-Flavored  Fishery 

Products 
Cooked,  R«ady-to-Eal  Fishery  Prodacts 
Scombroid  Toxin  Fsmuog  Species 
Section  VI: 
Model  HACCP  Plan 


Safety     Nonsafe- 

Market  names 

Scientific  names 

haz- 

ty  haz- 

8KlS 

afds^ 

Kuhlia  spp. 

4>5 

AlAu/ifKi/m/<kr  hiirnfVi .»..*••.•••■• —........... 

Alosa  spp. 

\ 

4.5,8 

Alfonsino/red  bream  _ •- - 

Beryx  spp. 



♦.5 

Trachtchthodes  sfip. 

.       

4.5 

Amberjacks/yeI!owta»l  

Seridaspp. 

3e,6 

4.5,8 

Anchovy/anchoveta  ..._ _ - - 

Anchova  spp. 

1.3«v 

4v5 

Anchoviella  spp. 

& 

)            ♦.» 

Cetengraulis  spp. 

t,6 

4v8 

Eagraulis  spp. 

1,6 

4.5 

Stolephorus  spp. 

1,6 

4v5 

Aquatic  species. 

V.7,i. 

4.5^8 

(Including  inverte- 

9 

brates,  fishes. 

amp^utxar^  and 

reputes) 

Angelfish                                        - 

HolMcanthus  spp. 

3e 

4.5 

Pomacanthus  spp. 



4.5 

Argentina  aiongata 



4.5 

Ttvysjfes  atun 
Sphyraena  spp. 
AmbtopUtas  spp. 

4.5 

3e 
1.9 

4.5 

Bass " 

4,5,8 

Micmptenjs  spp. 

1.9 

4.5.8 

Mofone  spp. 

1.9 

4,5.* 

Steraoiepii  gigas 

t,9 

4.5.8 

Synagraps  baUus 

1.9 

4,  5.8 

o 

AeantNstius 

8 

4. 5.  a 

4.5,8 

' 

Cantroppsbs  spp. 
DKentraehys  tabram 

4,5.8 



4.5,8 

LataelatxaM 

, ........... 

4.5^8 

Japencus 

'  «...„.»... 

4.5.8 

Paralabrax  spp. 

_. 

4,  5.  8 

PiwHtms  lurcUar 

...__.>._ 

_ — __ — 

Pofypaon  spp. 

' 



'  See  TaWe  of  Contents  tor  key  to  hazaKis. 

RefTiinder  See  process  hazard  tables  beginning  on  p.  70  for  hazards  ttet  apply  to  your  product. 

TABLE  2.— INVERTEBRATE  HAZARD  AND  CONTROL  UST 


Market  names 


Abalone 

Aquacultured  invertebrates 


ArVsheU 

Clam,  Carpet  Shell 

Clam.  Bentrxise 

Clam.  Butter 

Clam,  Calkx)  

Clam,  CkjMS. 

Clam,  Geoduck 

Clam.  Hard. 


Clam;  HardsheiUOuahet 
Clam.  LitHeneck  .__ „. 

Clam.  Mar^ 

Clam.  Pisno  _ — 


Scientific  names 


Haliotis  spp:  

AH     species     (Coelentefates.     Molluscs. 

Crustacea,  and  Echinoderms). 

AnadMa  subennata  Area  spft 

Tapes  spp  — 

Macoma  nasuta,  — . 

Saxidomus  spp 

MacrocaMsts  nacuM* ~ 

Tapes  virginea  

Panopea  spp 

Arctica  otanotca  ktemthdnaa  app.  Venus 

morton. 

Pmtolhaca  tbaca _ 

Protothac*  stsminem  Protathaca  tenenima. 

Tapes  ptubppmanmt. 

Tapes  semdecussata _ 

Tivela  steHomm 


Safety  hazards  < 


1.3a.  3b.  3c,  3d  

1,3a,  3b.  3c,  3d,  7.  9.  10 


t.  3a,  3b,  3c,  3d,  10  . 
1.  dm,  3b.  3c.  3d.  10  . 
1.3a.3b.  3c.  3d.  10  . 
1.3a,  3b.  3c  3d;  10. 
1.3a,  3b.  3c.  3d,  10. 
1,  3*  3b,  3c  3d.  10  . 
1.3a.  3b.  3c.  3di  10. 
3is.  3b,  3c,  3d.  ^0   _.. 


r,  3a,  3b,  3c,  3d.  10 
1,3a.  3b,  3c.  3d.  10 

t.  38.  3b,  3c.  3d.  10 
1.3a,  3b,  3c.  3d.  10 


Non  safety  haz- 
aids* 


4.5 
4.5.8 

4v5 
4.5 
4.5 
4.5 
4.5 
4,5 
4,5 
4.5 

4,5 
4.5 

4,5 
4.5 


» See  Table  of  Contents  tor  key  tb  hazards. 

Reminder:  See  process  hazard  tables  beginning  on  p.  70  for  hazards  that  apply  to  yoor  product. 
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jcample  3 

'peciesRelated  Hazards  and  Controls  No.  J 

lazard  No.  1  (Safety)— Chemical 
lontamination  Other  Than  Methyl  Mercury 

Contamination  of  Raw  Material  at  Receipt 
nth  Pesticides.  Radioactivity,  Toxic 
lements,  and  Industrial  Chemicals,  Derived 
rom  the  Harvest  Area. 

lazard  Statement 

Fish  and  molluscan  shellfish  may  be 
arvested  from  waters  that  are  exposed  to 
arying  amounts  of  environmental 
sntaminants.  Industrial  chemicals, 
esticides,  and  many  toxic  elements  may 
:cumulate  in  fish  at  levels  that  can  cause 
ublic  health  problems.  Concern  for  these 
jntaminants  primarily  focuses  on  fish  and 
lellfish  harvested  from  fresh  water, 
ituaries,  and  near-coastal  waters  rather  than 
om  the  open  ocean.  Pesticides  and 
Brbicides  used  near  aquaculture  operations 
■  for  other  purposes  may  contaminate  fish 
id  fishery  products. 
Federal  tolerances  or  action  levels  are 
itablished  for  some  of  the  most  toxic  and 
jrsistent  contaminants  that  are  found  in  fish 
id  fishery  products  shipped  in  interstate 
)mmerce.  (These  contaminants  and  their 
responding  limits  are  listed  below.)  When 
■oducts  exceed  these  limits,  FDA  can  seize 
e  contaminated  fish  and  fishery  products. 
States  often  use  the  limits  for  deciding 
hether  to  issue  consumption  advisories  or 
close  or  classify  waters  for  harvesting, 
olluscan  shellfish  waters  are  controlled  by 
e  State  Shellfish  Control  Agency  (SSCA)  or 
e  equivalent  in  foreign  countries  that  have 
emoranda  of  Understanding  with  the 
fiited  States  that  permit  them  to  export 
olluscan  shellfish  to  this  country.  If  local 
regional  contaminants  are  not  covered  by 
deral  limits,  contact  local  health 
apartments  to  decide  if  contaminant  levels 
fish  and  fishery  products  are  of  public 
lalth  concern. 

The  control  measures  provided  in  this 
ction  are  appropriate  for  the  control  of 
Bthyl  mercury  contamination  in  fish,  wher« 
ch  contamination  is  the  result  of  industrial 
ntamination  in  a  harvest  area. 
«)nimended  controls  for  the  problem  of 
len  ocean  species,  such  as  swordfish  and 
ark,  concentrating  methyl  mercury  from 
air  diet  and  its  diffuse  presence  in  the 
vironment  are  provided  in  the  "Mercury" 
zard  section. 

itical  Control  Point:  Receiving 

There  are  five  options  for  control  at  this 
tical  control  point. 

ition  1 

Where  the  firm  receives  wild  caught  fish, 
ler  than  molluscan  shellfish,  directly  torn 
i  fisher  or  from  a  supplier  that  has  credible 
owledge  of  the  harvest  area  location  (e.g., 
ender  or  related  company  that  pools  fish 
im  various  fishers),  the  following  applies: 

ntrol  Measures 

1.  Find  out  the  harvest  area  location  for 
:h  lot  or  batch  from  the  fisher  upon 
:eipt. 

2.  Find  out  whether  the  harvest  area  is 
•sed  to  fishing  by  foreign.  Federal.  State  or 


local  health  authorities  due  to  known 
instances  of  chemical  contamination. 

3.  Reject  fish  that  have  been  caught  in  a 
closed  area. 

Example 

ABC  Fish  Co.  has  contacted  the  State 
Department  of  Health  and  learned  that  the 
Long  River  is  closed  to  commercial  harvest 
above  Lookout  Point,  including  its 
tributaries,  due  to  the  presence  of 
chlordecone  (KeponeTM).  The  species 
affected  ar«  croaker,  bluefish,  and  striped 
bass.  ABC  Fish  Co..  which  processes  these 
species,  will  reject  any  of  the  listed  species 
originating  from  the  area. 

Frequency 

1.  For  finding  out  the  location:  each  lot  or 
batch. 

2.  For  finding  out  whether  the  harvest  area 
is  closed:  before  accepting  fish  from  a  new 
area  and  after  that  at  least  quarterly. 

3.  For  rejecting  fish:  each  lot  or  batch  that 
does  not  meet  the  critical  limit. 

Critical  Limits 

Zero  tolerance  for  fish  (i.e.,  accept  no  fish) 
harvested  frtim  areas  closed  by  foreign.  State, 
or  local  health  authorities  due  to  chemical 
contamination. 

Records 

A  record  for  each  lot  or  batch  that  shows 
the  harvest  area  for  the  fish.  Record  may  be 
the  receipt  fttim  the  fisher,  if  it  shows  the 
harvest  area,  or  it  may  be  a  notation  on 
another  record  of  the  location  of  harvest  for 
each  lot  or  batch.  The  description  of  the 
location  should  be  clear  enough  to  show  that 
the  fish  were  harvested  from  an  area  that  is 
open  to  harvesting.  Longitude  and  latitude 
may  be  necessary  (e.g.,  for  open  ocean 
harvesting). 

Corrective  Actions 

Destroy  or  recall  product  that  fails  to  meet 
the  critical  limit. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  Decide 
whether  the  process  or  HACCP  plan  needs 
changing  to  reduce  the  risk  of  recurrence  of 
the  deviation,  and  to  take  appropriate 
followup  action. 

Option  2 

Where  the  firm  receives  raw  fish,  other 
than  molluscan  shellfish,  directly  from  the 
aquacultural  or  maricultural  producer  or 
from  a  supplier  that  has  credible  knowledge 
of  the  harvest  area  location  (e.g.,  a  tender  or 
related  company  that  pools  fish  from  various 
aquaculturists),  the  following  applies: 

Control  Measures 

1.  Find  out  the  harvest  area  location  for 
each  lot  or  batch  of  aquacultured  fish. 

2.  Find  out  the  potential  for  chemical 
contamination  before  receipt  of  the  product. 
This  can  be  done  by  obtaining  or  reviewing 
the  results  of  analysis  of  soil,  water,  and  raw 
fish  samples,  as  needed.  Monitor  agricultural 
and  industrial  practices  in  the  aquacultural 
or  maricultural  production  area. 

3.  Reject  fish  that  have  been  grown  in  an 
area  where  uses  of  agricultural  or  industrial 
chemicals  are  likely  to  have  caused 


contamination  of  the  growing  and  harvesting 
environment  or  where  soil,  water,  or  fish 
sample  results  show  chemical  contamination. 

Example 

ABC  Fish  Co.,  which  receives  pond-raised 
catfish  from  the  Long  River  delta  area, 
screens  potential  pond  sites  either  directly  or 
by  obtaining  results  of  the  aquaculturists' 
analyses  of  soil  and  water  samples. 

The  samples  are  analyzed  for  pesticides. 
PCB's,  dioxins.  and  petrochemicals.  Either 
ABC  Fish  Co.  representatives  visit  each  pond 
to  assess  the  potential  for  ongoing  chemical 
contamination,  or  informi'tion  is  obtained 
from  the  U.S.  Department  of  Agriculture 
Extension  Service  about  the  use  of  pesticides 
and  herbicides  near  each  pond.  Where  there 
is  a  potential  for  pond  contamination,  annual 
samples  are  collected  and  analyzed  for  the 
same  contaminants.  Fish  that  come  from 
contaminated  or  suspect  ponds  are  rejected. 

Frequency 

1.  For  finding  out  the  location:  each  lot  or 
batch. 

2.  For  learning  the  potential  for 
contamination:  before  accepting  fish  from  a 
new  growing  area,  and  annually,  after  that  if 
there  is  a  potential  for  ongoing  contamination 
of  the  growing  area. 

3.  For  rejecting  fish:  each  lot  or  batch  that 
does  not  meet  the  critical  liniit. 

Critical  Limits 

Zero  tolerance  for  fish  (i.e.,  accept  no  fish) 
produced  in  an  area  where  uses  of 
agricultural  or  industrial  chemicals  are  likely 
to  have  caused  contamination  of  the  growing 
and  harvesting  environment. 
Records 

Record  that  shows  the  production  area  for 
each  lot  of  raw  material.  Records  describing 
the  assessed  risk  of  chemical  contamination 
for  all  producers. 

Corrective  Actions 

Destroy  or  recall  product  that  fails  to  meet 
the  critical  limit. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  Learn 
whether  the  process  or  HACCP  plan  needs 
modification  to  reduce  the  risk  of  recurrence 
of  the  deviation,  and  take  appropriate 
followup  action. 

Option  3 

Where  the  firm  receives  fish,  other  than 
molluscan  shellfish,  from  someone  other 
than  the  fisher,  aquacultural  producer,  or  a 
supplier  that  has  credible  knowledge  of  the 
harvest  area  location  (eg.,  a  transportation 
company  that  pools  fish  from  various  fishers 
or  aquaculturists),  the  following  applies: 

Control  Measures 

1.  Periodically  monitor  the  incoming  fish 
for  environmentally  persistent 
organochlorine  pesticides  which  have  the 
potential  to  be  present  in  the  fish.  These 
should  include,  but  are  not  limited  to:  DDT 
and  its  degradation  products  (DDE.  TDE). 
chlordane,  and  heptachlor,  also  similar 
chlorinated  industrial  chemicals,  such  as 
PCB's  and  dioxins.  Sampling  should 
represent  all  suppliers  (i.e..  three  samples  per 
supplier  per  year). 
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2.  Reject  all  shipments  from  suppliers  that 
provide  fish  that  exceed  the  critical  limits 
unless  convincing  evidence  can  be  obtained 
that  only  acceptable  harvest  or  growing  areas 
are  now  being  used. 

Example 

ABC  Fish  Co.  receives  brown  shrimp  from 
an  interstate  seafood  transportation  company. 
The  carrier,  which  buys  the  shrimp  directly 
from  the  fishers,  makes  no  effort  to  learn  the 
harvest  location.  ABC  Fish  Co.  collects  three 
samples  per  supplier  per  year  and  sends 
them  to  a  contract  laboratory  for  pesticide 
screening.  When  positive  test  results  are 
obtained,  the  firm  stops  using  that  supplier. 

Frequency 

1.  For  sampling  incoming  fish:  three  times 
per  supplier  per  year. 

2.  For  rejecting  fish:  each  lot  or  batch  that 
does  not  meet  the  critical  limit. 

Critical  Limits 

All  limits  are  for  the  edible  portion  of  the 
fish  product,  and  are  based  on  wet  weight: 

•  Aldrin  plus  dieldrin.  chlordane,  endrin, 
heptachlor  plus  heptachlor  epoxide,  and 
chlordecone  (KeponeTN'):  0.3  ppm  in  edible 
piortion  (except  chlordecone  in  crabmeat  0.4 
parts  per  million(ppm))  (CPG  7141.01): 

•  DDT  plus  TDE  plus  DDE:  5  ppm  (CPG 
7141.01): 

•  Mirex:  0.1  ppm  (CPG  7141.01); 

•  Toxaphene:  5.0  ppm  in  edible  portion 
(CPG  7141.01); 

•  PCB's:  2  ppm  (CPG  7108.19  and  CFR 
109.  30  (A)|; 

•  Methyl  mercury:  1  ppm  (CPG  7108.07). 

Records 

Records  of  analytical  results  from  the 
firm's  own  laboratory  or  contract 
laboratory(s). 

Corrective  Actions 

Destroy  or  recall  product  that  fails  to  meet 
the  critical  limit. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  Learn 
whether  the  process  or  HACCP  plan  needs 
changing  to  reduce  the  risk  of  recurrence  of 
the  deviation,  and  take  appropriate  follovmp 
action. 

Option  4 

Where  the  firm  receives  inshell  molluscan 
shellfish,  the  following  applies: 

Control  Measures 

1.  Find  out  the  harvest  area  location  from 
the  harvester's  tag  on  the  containers  of 
shellfish  for  each  lot  or  batch  of  shellfish. 

2.  Check  the  harvester's  state  commercial 
fishing  license  or  compare  the  dealer's 
certification  number  to  those  listed  in  the 
most  current  edition  of  the  "Interstate 
Certified  Shellfish  Shippers  List  (ICSSL)."  If 
the  dealer  is  not  listed,  check  for  certification 
with  the  SSCA  or  equivalent. 

3.  Find  out  whether  the  harvest  area  is 
closed  (i.e.  classified  as  prohibited)  to  fishing 
by  a  SSCA  or  equivalent  due  to  chemical 
contamination. 


4.  Reject  molluscan  shellfish  harvested 
from  a  closed  (i.e.,  classified  as  prohibited) 
area,  or  delivered  by  an  unlicensed  harvester 
or  uncertified  dealer,  or  those  not  properly 
tagged. 

Example 

The  ABC  Fish  Co.  distributes  clams, 
muscles,  and  oysters  to  restaurants.  The 
shellfish  are  received  from  other  processors. 
The  firm  examines  the  labels  of  the 
containers  in  each  lot  to  learn  the  name, 
address,  and  certification  number  of  the  last 
processor.  This  information  is  compared  to 
the  ICSSL  to  confirm  that  the  product  is  from 
a  certified  processor.  Containers  irom 
uncertified  processors  and  inadequately 
labeled  containers  are  rejected.  Contact  the 
State  Department  of  Health  to  confirm 
certification  for  unlisted  processors. 

Frequency 

1.  For  finding  out  the  location:  each  lot  or 
batch. 

2.  For  checking  licenses  and  certification: 
each  lot  or  batch. 

3.  For  finding  out  whether  the  harvest  area 
is  closed:  before  accepting  shellfish  from  a 
new  area  and  as  often  after  that  as  necessary 
to  ensure  accuracy. 

4.  For  rejecting  molluscan  shellfish:  each 
lot  or  batch  that  does  not  meet  the  critical 
limit. 

Critical  Limits 

Zero  tolerance  for  molluscan  shellfish  (i.e., 
accept  no  molluscan  shellfish)  harvested 
from  areas  closed  (i.e.  classified  as 
prohibited)  by  a  SSCA  or  equivalent  due  to 
chemical  contamination. 

Zero  tolerance  for  molluscan  shellfish  (i.e., 
accept  no  molluscan  shellfish)  delivered  by 
a  harvester  that  is  unlicensed  or  a  processor 
that  is  not  certified  by  a  SSCA  or  equivalent. 

Zero  tolerance  for  molluscan  shellfish  (i.e., 
accept  no  molluscan  shellfish)  that  do  not 
bear  a  tag  on  each  container  that  contains  the 
following  information,  at  a  minimum: 
harvester's  name,  address,  the  harvester 
number  assigned  by  the  SSCA  or  equivalent; 
date  of  harvest;  location  of  harvest  by  state 
and  site;  type  and  quantity  of  shellfish.  Bulk 
shipments  should  be  identified  by  a  bill-of- 
lading  that  contains  the  same  infonnation. 

Records 

A  record  for  each  lot  or  batch  that  shows 
the  information  from  the  harvester  tag  or  bill 
of  lading,  including:  name  of  harvester, 
address,  identification  number,  the  date  of 
harvest,  location  of  harvest  by  state  and  site, 
quantity  and  type  of  shellfish. 

Corrective  Actions 

Destroy  or  recall  product  which  fails  to 
meet  the  critical  limit. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  learn 
whether  the  process  or  HACCP  plan  needs 
changing  to  reduce  the  risk  of  recurrence  of 
the  deviation,  and  take  appropriate  followup 
action. 

Option  5 


Where  the  firm  receives  shucked 
molluscan  shellfish,  the  following  applies: 

Control  Measures 

1.  Find  out  the  name,  address,  and 
certification  number  of  the  last  processor 
from  the  containers  of  shucked  molluscan 
shellfish  in  each  lot  or  batch. 

2.  Compare  the  dealer's  certification 
number  to  those  listed  in  the  most  current 
edition  of  the  "Interstate  Certified  Shellfish 
Shippers  List"  (ICSSL),  which  is  published 
monthly.  If  the  dealer  is  not  listed,  check  for 
certification  with  the  SSCA  or  equivalent. 

3.  Reject  molluscan  shellfish  not  from  a 
dealer  certified  by  a  SSCA  or  equivalent, 
packed  in  containers  not  bearing  the  name, 
address,  and  certification  number  of  the  last 
processor. 

Example 

ABC  Fish  Co.  receives  shucked  oysters 
from  other  processors.  The  firm  examines  the 
labels  of  the  containers  in  each  lot  to  learn 
the  name,  address,  and  certification  number 
of  the  last  processor.  This  information  is 
compwred  to  the  current  ICSSL  to  confirm 
that  the  product  is  from  a  certified  processor. 
Containers  from  uncertified  processors  and 
inadequately  labeled  containers  are  rejected. 
The  fuin  contacts  the  State  Department  of 
Health  to  confirm  certification  for  unlisted 
processors. 

Frequency 

1.  For  finding  the  certification  number: 
each  lot  or  batch. 

2.  For  finding  out  if  the  processor  it 
certified:  each  lot  or  batch. 

3.  For  rejecting  uncertified  molluscan 
shellfish:  each  batch  that  does  not  meet  the 
critical  limit. 

Critical  Limits 

Zero  tolerance  for  molluscan  shellfish  (i.e., 
accept  no  molluscan  shellfish)  from  an 
uncertified  processor. 

Zero  tolerance  for  molluscan  shellfish  (i.e., 
accept  no  molluscan  shellfish)  packed  in 
containers  that  do  not  list  the  name,  address, 
and  certification  number  of  the  last 
processor. 

Records 

Record  for  each  lot  or  batch  that  shows  the 
date  of  receipt,  type  and  quantity  of  shellfish, 
and  name  and  certification  number  of  the  last 
processor. 

Corrective  Actions 

Destroy  or  recall  product  that  does  not 
meet  the  critical  limit. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  Learn 
whether  the  process  or  HACCP  plan  needs 
changing  to  reduce  the  risk  of  recurrence  of 
the  deviation,  and  take  appropriate  followup 
action. 

Example  4 

Section  in 


210 


Federal  Register  /  Vol.  59.  No.  19  /  Friday.  January  28.  1994  /  Proposed  Rules 


Table  3.— Process-Related  Hazards  and  Controls  List  Products 


Finished  product 


ooked  caistacean  meat  cooked  castacean  sections,  whole  caista- 

ceans  (except  shrunp). 

ooked  shnmp  _ „ 


jnmi-based  analog  products 


isieunzed  castacean  meat  and  pasteurized  surinDl-based  analog 

products  (in  ad(ft)on  to  hazards  tdentified  above). 

3ldsnx)ked  fish  (including  spreads  and  dips)  

Dtsnxjked  fish  (including  spreads,  dips,  sausages,  and  jertdes) 


Safety  hazards 


3b'.  62.  7.  8b,  13b.  14b.  15b  163.  17 

6.  7.  8b.  13b.  14b,  15b.  163.  17  

6.  7.  8b.  13b.  14b.  15b.  16.  17 

11.  12 


3asb.  5.  7,  Qa^b.  13a5b,  Ua^b,  15a5b.  163, 

17. 
3a*.  5.  6.  7.  8a5b,  I3asb.  Ua^b.  ISa^b.  163 

17. 


Nonsafety  hazards 


2«.  3c'.8c.  13c.  14c. 

15c.  18.  19 
3c.  8c.  13c.  14c.  15c. 

18.20 
1.8c,  13c.  14c.  15c.  18. 

21 


3c.  9c.  13c.  14c.  15c. 

18.  19 
3c.  8c.  13c.  14c.  15c. 

18.  19 


'  This  hazard  applies  an»y  if  a  coo»<ed  raw  rraterial  or  mofluscan  shellfish  is  used 

,'cr5^  ^SSeTUSS*  ^^^"^  {Callmectes  safxius).  dungeness  crab  (Cancer  magister),  or  king  crab  {Paralithodes  spp.)  and  gold- 

3  This  hazard  applies  only  to  those  products  that  are  mechanically  produced 

*  This  hazard  applies  only  to  live  raw  matenal. 

5  This  hazard  apples  only  for  scombriod-type  species.  See  Vertebrate  Hazard  List  (Hazard  6-Histamine). 


.ample  5 

ocess-Related  Hazard  and  Control  No.  1 1 

izard  No.  11  (Safety)— Pathogen  Survival 
iring  Pasteurization 

izard  Statement 

Survival  of  Clostridium  botulinum  (C. 
tulinum  type  E)  or  other  microorganisms  of 
blic  health  concern,  through  the 
steurization  process  is  a  food  safety  hazard 
•  cooked,  ready-to-eat  products  packed  in 
rmetically  sealed  containers  and  held 
rigerated.  Pasteurization  is  a  process 
plied  to  a  fish  or  fishery  |>roduct  after  that 
h  or  Tishery  product  has  been  placed  in  a 
al.  hermetically  sealed  package.  The 
x:ess  Involves  the  application  of  sufficient 
at  (or  other  processes)  for  a  sufficient  time 
cause  the  reduction  of  microorganisms  of 
blic  health  concern  to  levels  that,  under 
rmal  cooditions  of  storage,  are  unlikely  to 
jse  disease.  C.  botulinum  type  E  is  a 
thogenic  microorganism  that  may  be  found 
fish  and  fishery  products, 
botulism  is  a  severe  type  of  food  poisoning 
jsed  by  the  ingestion  of  foods  containing 
!  potent  neurotoxin  fonned  during  the 
iwth  of  C.  botulinum.  C.  botulinum  type  E 
1  grow  and  produce  toxin  at  temperatures 
low  as  3.3  "C  (38  °F).  and  must,  therefore, 
eliminated  from  the  hermetically  sealed 
itainer  during  the  pasteurization  process, 
iteurized  products  that  are  stored, 
tributed.  and  displayed  in  the  frozen  state, 
i  are  so  labeled,  are  not  similarly  at  risk, 
i  need  not  be  subjected  to  the  constraints 
hese  control  measures, 
•or  there  to  be  assurance  that  the 
iteurization  step  effectively  eliminates  the 
HDorgan isms  oif  public  health  significance 
;..  C.  botulinum  type  E).  a  minimum 
eptabie  process  should  be  scientifically 
ablished.  This  requires  expert  knowledge 
hermal  process  calculations.  Procedures 
d  in  establishing  the  minimum  thermal 
cess  should  be  those  that  are  generally 
ognized  and  accepted.  Sometimes, 
rmal  death  time,  heat  penetration,  and 
culated  pack  studies  will  be  necessary  to 
iblish  the  minimum  process.  In  other 
;ances.  existing  literature  is  sufficient  to 


provide  the  processor  with  a  minimum 
process. 

In  either  case,  characteristics  of  the  process 
and/or  the  product  will  necessarily  affect  the 
ability  of  the  cook  step  to  effectively 
eliminate  the  microorganisms  of  public 
health  significance.  Such  factors  should  be 
considered  in  the  establishment  of  the 
process.  Where  control  of  those  factors  is 
necessary  to  consistently  achieve  that  goal, 
the  process  authority  should  specify  these  to 
the  processor. 

It  is  necessary  that  the  pasteurizing 
equipment  be  designed  and  operated  so  that 
every  unit  of  product  receives  the  estabHshed 
minimum  process.  This  will  require  that  a 
competent  process  authority,  who  is 
thoroughly  familiar  with  the  dynamics  of 
heat  transfer  in  processing  equipment, 
evaluate  the  design  and  operation  of  the  type 
of  equipment  used  by  the  processor. 
Sometimes  temperature  distribution  studies 
will  be  necessary  to  establish  the  adequacy 
of  the  equipment.  In  other  instances  existing 
literature  will  be  sufficient  to  establish  the 
adequacy  of  the  equipment. 

Critical  Control  PMnt:  Pasteurization 
Control  Meararea 

1.  Make  sure  that  the  pasteurization 
process  that  is  being  used  was  designed  to 
ensure  an  appropriate  reduction  in  the 
numbers  of  viable  microorganisms  of  public 
health  concern.  The  adequacy  of  the 
pasteurization  process  should  be  established 
by  a  process  authority.  The  pasteurization 
process  that  is  being  used  should  meet  any 
factors  of  the  process  or  of  the  product  that 
are  identified  by  the  process  authority  as 
critical  to  achieving  pathogen  destruction.  At 
a  minimum,  these  critical  factors  should 
include  pasteurizing  times  and  temperatures. 

2.  Make  sure  that  the  pasteurization 
equipment  being  used  is  properly  designed 
and  operated  to  deliver  the  process 
established  by  the  process  authority.  The 
engineering  specifications  of  the  equipment 
being  used  (e.g..  pipe  sizes,  flow  rates, 
loading  pattern)  should  meet  or  exceed  that 
of  the  equipment  evaluated  by  a  process 
authority. 


3.  Deliver  the  pasteurization  process  in  a 
way  that  there  is  no  deviation  from  the 
minimum  established  pasteurization  critical 
factors. 

4.  Monitor  the  pasteurization  temperature 
with  a  temperature  recording  device  (i.e.. 
temperature  recorder).  The  temperature 
recorder  should  be  installed  where  it  can  be 
easily  read  and  the  sensor  for  the  device 
should  be  installed  to  ensure  that  it 
accurately  measures  the  coldest  temperature 
of  the  pasteurizing  equipment.  The 
temperature  recorder  must  show  a 
continuous  record  of  the  process. 
Computerized  storage  of  temperature  data 
may  be  used  for  a  temperature  recorder  chart 
if  the  use  of  such  a  system  has  been  validated 
and  can  be  shown  to  be  equivalent  to  the  use 
of  a  temperature  recorder. 

5.  Check  the  accuracy  of  each  temperature 
recorder  at  the  beginning  and  end  of  each 
production  day  and  adjust  it  as  necessary  to 
agree  as  nearly  as  possible  with  a 
temperature  indicating  device  (mercury-in- 
glass  thermometer  or  equivalent  device).  The 
thermometer  should  be  installed  where  it  can 
be  easily  read  and  placed  to  ensure  that  it 
accurately  measures  the  coldest  temperature 
of  the  pasteurizing  equipment. 

6.  Calibrate  the  thermometer  at  the 
pasteurizing  temperature  against  an  accurate 
standard  thermometer.  This  should  be  done 
when  the  thermometer  is  installed  and  at 
least  once  a  year  after  that,  or  more 
frequently,  if  necessary,  to  ensure  its 
accuracy. 

7.  Monitor  the  length  of  the  pasteurization 
cycle. 

8.  Monitor  other  critical  factors  (e.g..  initial 
temperature,  container  size,  product 
formulation)  at  the  start  of  each  shift  or  when 
the  product  changes  during  a  shift. 

Example 

The  ABC  Crab  Co.  produces  pasteurized 
crabmeat.  The  fwsteurization  process  being 
used  has  been  established  by  the  university 
extension  service  (a  process  authority).  The 
process  provided  by  the  extension  ser\icc 
includes  limits  on  how  to  stack  the  canned 
product  into  the  pasteurizer,  the  process 
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temperanire,  and  the  length  of  time  needed 
to  achieve  putjper  pasteurization. 

The  pasteurization  equipment  being  used 
by  ABC  Crab  Co.  is  at  least  equivalent  to  that 
described  by  the  information  received  from 
the  extension  service.  It  is  equipped  with 
both  a  mercury-in-glass  thermometer  and  a 
recording  thermometer.  The  recording 
thermometer  is  compared  to  the  mercury-in- 
glass  thermometer  during  each  pasteurization 
cycle.  It  is  adjusted  as  necessary  to  meet  the 
critical  limit.  The  mercury-in-glass 
thermometer  is  calibrated  at  an  independent 
laboratory  every  6  months.  The  temperature 
of  each  pasteurization  cycle  is  controlled  to 
meet  the  critical  limits  using  the  mercury-in- 
glass  thermometer  and  the  length  of  each 
cycle  is  controlled  using  a  wall  clock.  The 
loading  of  the  cans  is  checked  before  starting 
each  batch. 

Frequency 

1.  For  making  sure  that  the  pasteurization 
process  was  properly  established:  before 
using  a  pasteurization  process. 

2.  For  making  sure  that  the  pasteurizing 
equipment  is  properly  designed:  before  using 
pasteurizing  equipment. 

3.  For  properly  delivering  the  process:  each 
lot  or  batch. 

4.  For  monitoring  the  temperature:  each  lot 
or  batch. 

5.  For  checking  the  accuracy  of  the 
temperature  recorder:  at  the  beginning  and 
end  of  each  production  day. 

6.  For  calibrating  the  thermometer:  at 
installation  and  at  least  annually  after  that. 

7.  For  monitoring  the  length  of  the 
pasteurizing  cycle:  each  lot  or  batch. 

8.  For  monitoring  other  critical  factors:  as 
often  as  necessary  to  achieve  control. 

Critical  Limits 

Zero  tolerance  for  product  produced  with 
a  deviation  from  the  minimum  established 
pasteurization  process,  including  such 
critical  factors  as  time,  temperature,  initial 
temperature,  container  size,  and  product 
formulation. 

The  temperature-indicating  device  should 
agree  within  1  "C  (±2  "F)  of  the  National 
Institute  of  Standards  and  Technology  (NIST) 
traceable  thermometer. 

The  temperature  recording  device  should 
be  adjusted  to  agree  as  nearly  as  possible,  but 
never  to  be  higher,  than  the  temperature 
.indicating  device. 

Records 

A  record  that  describes  the  results  of  a 
scientific  evaluation,  conducted  by  a  process 
authority,  of  the  adequacy  of  the  pasteurizing 
process.  Such  document  may  consist  of.  but 
is  not  limited  to.  a  letter  from  a  process 
authority,  articles  in  scientific  journals,  or 
Federal,  State,  or  local  government 
regulations  or  advisories. 

A  record  that  describes  the  results  of  a 
scientific  evaluation,  conducted  by  a  process 
authority,  which  applies  to  the  design  and 
operation  of  the  type  of  equipment  used  by 
the  processor. 

A  record  for  each  lot  or  batch  that  shows 
the  results  of  the  pasteurization  process.  The 
records  should  include:  the  time  of  day  that 
the  pasteurization  temperature  is  achieved; 
the  time  of  day  that  the  pasteurization  cycle 


ends;  the  time  of  day  that  the  product  is 
placed  in  the  water;  and,  as  appropriate,  the 
product  size,  belt  speed  (continuous 
pasteurizer],  the  temperature  at  the  time  that 
the  processing  starts,  and  any  other  factors  of 
the  process  or  of  the  product  that  are 
identified  by  the  process  authority  as  being 
critical  to  achieving  pathogen  reduction. 

Temperature  recorder  charts  or 
computerized  temperature  data  storage.  A 
record  of  calibration  for  thermometers  that 
specify  the  date,  standard  against  which  the 
thermometers  were  compared  (NIST- 
traceable  thermometer),  procedure  used, 
results,  and  person  performing  the  test. 

A  record  of  accuracy  checks  for  the 
temperatiire  recorder  that  specifies  the  time, 
date,  temperatures  shown  by  the 
thermometer  and  temperature  recorder  before 
adjustment,  the  corrective  action  taken,  and 
person  performing  the  accuracy  check. 

Records  of  process  evaluation  by  the 
process  authority,  where  deviations  from 
critical  limits  occvirred. 

Corrective  Actions 

When  there  has  been  a  failure  to  maintain 
appropriate  temperature,  time,  or  other 
critical  factors  of  the  process  or  of  the 
product,  within  the  critical  limits,  the 
affected  product  should  be: 

•  destroyed; 

•  reprocessed  to  eliminate  the  hazard, 
keeping  full  records  of  the  processing 
conditions;  or, 

•  segregated  and  held  until  an  evaluation 
can  be  made  to  determine  the  effect  of  a 
deviation.  The  evaluation  should  be  made  by 
a  process  authority  following  recognized 
procedures.  Unless  the  evaluation  shows  that 
the  product  has  received  adequate 
pasteurization,  the  product  should  be 
destroyed  or  reprocessed  to  eliminate  the 
hazard. 

Indicating  or  recording  thermometers  that 
cannot  be  adjusted  to  within  the  critical 
limits  should  be  repaired  or  replaced,  A 
thermometer  that  has  a  divided  fluid  column 
should  be  immediately  repaired  or  replaced. 

Any  critical  limit  deviation  should  cause  a 
timely  assessment  by  management  to:  Learn 
whether  the  process  or  HACCP  plan  needs 
changing  to  reduce  the  risk  of  recurrence  of 
the  deviation,  and  take  appropriate  followup 
action. 


Example  6 

General  Guidance  for  Smoked  and  Smoke- 
Flavored  Fishery  Products 

1.  General  guidance  for  smoked  and 
smoke-flavored  fishery  products 

2.  Definitions 

3.  Critical  control  points 

4.  Thawing 

5.  Brining  and  smoking 

6.  Post-smoking 

7.  Temperature  monitoring  equipment 

8.  Packaging 

9.  Corrective  actions 

10.  Sanitary  zones 

It.  Alternative  parameters 

I.  General  guidance  for  smoked  and  smoke- 
flavored  fishery  products 

This  section  provides  consolidated 
guidance  on  how  to  meet  the  requirements  of 


subpart  A  of  21  CFR  part  1 23,  for  the 
processing  of  smoked  and  smoke-flavored 
fishery  products.  This  guidance  involves 
processing  procedures  for  the  control  of  the 
microbiological  hazards  to  which  these 
products  are  particularly  susceptible.  The 
guidance  does  not  apply  to  finnan  haddie, 
smoked  cod  fillets,  smoked  scotch  kippers,  or 
other  smoked  fish  that  are  cooked  before 
being  consumed,  because  these  products  will 
be  heated  to  destroy  any  potential  toxins  or 
pathogens.  The  guidance  also  does  not  apply 
to  smoked  fishery  products  that  are  packaged 
in  hermetically  sealed  containers,  processed 
to  destroy  spores  of  nonproteolytic  C. 
botulinum  types  B,  E.  and  F,  and  stored  and 
distributed  rehigcrated.  in  the  same 
container.  These  products  are  covered  by 
Appendix  A  relating  to  Cooked,  Ready-to-Eat 
fishery  products.  In  addition,  the  guidance 
does  not  cover  environmental  or  other 
hazards  that  might  occur  before  the  processor 
takes  possession  of  its  product  or  raw 
materials.  (Guidance  on  these  hazards  may  be 
found  in  a  separate  guidance  document  for 
all  fish  and  fishery  products  issued  by  FDA  ) 

2.  Definitions 

a.  Cold-process  smoked  or  cold-process 
smoked-flavored  fish  means  the  finished  food 
prepared  by  subjecting  forms  of  smoked  fish 
and  smoke-flavored  fish  to  heat  for  a  period 
of  time  that  does  not  coagulate  the  protein. 

b.  Hot-process  smoked  or  hot-process 
smoke-flavored  fish  means  the  finished  food 
prepared  by  subjecting  forms  of  smoked  fish 
and  smoke-flavored  fish  to  sufficient  heat  for 
a  sufficient  period  of  time  to  coagulate 
protein  throughout  the  fish. 

c.  Liquid  smoke  means  an  aqueous  solution 
of  wood  smoke  which,  when  suitably 
diluted,  may  be  used  to  impart  a  smoke 
flavor  to  fish  products. 

d.  Loin  muscle  means  the  longitudinal 
quarter  of  the  great  lateral  muscle  of  the  fish 
that  is  free  from  skin,  scales,  visible  blood 
clots,  bones,  gills,  and  from  the  nonstriated 
part  of  such  muscle,  which  part  is  known 
anatomically  as  "the  median  superficial 
muscle." 

e.  Modified  atmosphere-packaging  means 
the  food-packaging  technique  in  which  the 
air  in  a  package  or  container  is  replaced  by 
one  or  more  gases,  in  various  concentrations, 
before  sealing.  The  purpose  of  this  type  of 
packaging  is  to  extend  the  refrigerated  shelf 
life  of  the  product  by  limiting  microbial 
growth  or  detrimental  chemical  changes  in 
the  food. 

f.  Smoked-flavored  fish  means  fish  that  is 
prepared  by  treating  It  with  salt  (sodium 
chloride)  and  then  imparting  to  it  the  flavor 
of  smoke  by  other  than  the  direct  action  of 
smoke,  such  as  immersing  it  in  a  solution  of 
liquid  smoke.  This  paragraph  does  not  alter 
the  labeling  requirements  under  §  101.22  o£ 
this  chapter. 

g.  Smoked  fish  means  fish  that  is  prepared 
by  treating  it  with  salt  (sodium  chloride)  and 
then  subjecting  it  to  the  direct  action  of 
smoke  from  burning  wood,  sawdust,  or 
similar  material. 

h.  Sodium  nitrite  content  means  the 
concentration  in  parts  per  million  of  sodium 
nitrite  in  the  loin  muscle  of  the  finished 
product  as  determined  by  the  method  of 
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malysis  for  sodium  nitrite  in  the  '•Official 
klethods  of  Ajialysis  of  the  Association  of 
DfficiaJ  AnalMical  Chemists."  15th  ed 
1990). 

i.  Vacuum-packaged  means  the  food- 
)acitaging  technique  in  which  the  air  in  a 
lackage  or  container  is  removed  before 
eaiing. 

j.  Water-phase  salt  content  means  the 
>ercent  salt  (sodium  chloride)  in  the  finished 
iroduct  as  determined  by  the  method  of 
naiysis  for  water-phase  salt  on  the  "Official 
-lethods  of  Analysis  of  the  Association  of 
)fFicial  Analytical  Chemists."  15th  ed. 
1990).  It  is  measured  in  the  loin  piuscie  of 
I  hole,  dressed  fish  and  in  the  thickest  part 
f  cuts  of  fish.     . 

Critical  Control  Points 

Hazards  Analysis  Critical  Control  Point 
4ACCP)  plans  prepered  in  accordance  with 
Libpart  A  of  21  CFR  part  123.  will  typically 
lentify  and  address  the  following  critical 
Dntrol  points: 

a.  Raw  material  thawing 

b.  Brining  or  dry  salting 

c.  Drying 

d.  Smoking 

e.  Cooling  after  smoking 

f.  Post-smoke  processing,  if  any 

g.  Final  product  cooling 
h.  Refrigerated  storage 

i.  Distribution 

In  accordance  with  subpart  A  of  21  CFR 
art  123.  processors  shall  identify  in  their 
ACCP  plans  how  they  will  control  hazards 

critical  control  points.  The  measures  in 
fctions  4  through  11  of  this  guidance  are 
litable  for  HACCP  plans. 

Thawing 

Thawing  should  be  carried  out  in  as  rapid 
manner  as  possible,  so  that  the  internal 
mperature  at  the  core  of  the  fish  does  not 
cceed  40  T  (4.4  "C). 

Brining  and  smoking 

a.  Products  covered  by  this  guidance 
lould  be  subjected  to  one  of  the  following 
oc esses: 

(1)  Hot-process  smoked  or  hot-process 
loke- flavored  fish  to  be  air  packaged  needs 

be  heated  to  a  continuous  internal 
mperature  of  at  least  145  °F  (63  "C) 
roughout  each  fish  for  a  minimum  of  30 
inutes.  and  brined  to  contain  not  less  than 
D  percent  water-phase  salt  in  the  finished 
oduct  (except  that  smoked  chub  containing 
dium  nitrite  as  provided  for  in  5  172.177  of 
is  chapter  must  be  processed  as  described 
that  section);  or 

(2)  Hot-process  smoked  or  hot-process 
loked-flavored  fish  to  be  vacuum  packaged, 
Mified  atmosphere  packaged,  or  controlled 
•nosphere  packaged,  needs  to  be  heated  to 
;ontinuou$  internal  temperature  of  at  least 

5  °F  (63  -C)  throughout  each  fish  for  a 
inimum  of  30  minutes.  It  also  needs  to  be 
ined  to  contain  not  less  than  3.5  percent 
iter-phase  salt  in  the  finished  product. 
)wever.  where  sodium  nitrite  is  present  at 
t  less  than  100  parts  per  million  (as 
rmitted  by  §§  172.175  and  172.177  of  this 
apter)  the  water-phase  salt  content  in  the 
lished  product  should  not  be  less  than  3.0 
rcent;  or 


(3)  Cold-process  smoked  fish  and  cold- 
process  smoke- flavored  fish  to  be  air- 
packaged  should  be  brined  or  dry  salted  to 
contain  at  least  3.5  percent  water-phase  salt 
in  the  finished  product.  However,  when  such 
fish  contains  not  less  than  100  parts  per 
million  sodium  nitrite,  it  should  contain  wot 
less  than  3.0  percent  water-phase  salt  in  the 
finished  product.  When  cold-process  smoked 
fish  or  cold-process  smoked-flavored  fish  to 
be  air-packaged  is  frozen  immediately  after 
smoking  and  cooling,  and  remains  frozen 
throughout  subsequent  storage  and 
distribution,  it  Should  contain  not  less  than 
2.5  percent  water-phase  salt  in  the  finished 
product.  Cold  smoked  and  cold  smoke- 
flavored  fish  to  be  air  packaged  should  be 
processed  under  one  of  the  following  sets  of 
conditions: 

(i)  The  temperature  in  the  smoking 
chamber  does  not  exceed  90  °F  (32  °C)  during 
a  drying  and  smoking  period  that  does  not 
exceed  20  hours,  or 

(ii)  The  temperature  in  the  smoking 
chamber  does  not  exceed  50  °F  (10  °C)  during 
a  drying  and  smoking  period  that  does  not 
exceed  24  hours. 

(iii)  Forsablefish.  the  temperature  in  the 
smoking  chamber  does  not  exceed  120  "F  (49 
"O  during  a  drying  and  smoking  period  that 
does  not  exceed  6  hours;  or 

(4)  Cold-process  smoked  fish  and  cold- 
process  smoke-flavored  fish,  to  be  vacuum 
packaged,  modified  atmosphere  packaged,  or 
controlled  atmosphere  packaged  should  be 
brined  to  contain  at  least  3.0  percent  water- 
phase  salt  in  the  finished  product  and  not 
less  than  100  parts  per  million  of  sodium 
nitrite  (where  permitted  by  §§172.175  and 
172.177  of  this  chapter)  and  should  be 
processed  as  described  in  section  5(a)(3)(i)  or 
(a)(3)(ii)  of  this  Appendix.  If  sodium  nitrite 
is  not  used,  the  water-phase  salt  content  in 
the  finished  product  should  be  at  least  3.5 
percent. 

b.  Brining  and  dry  salting  operations 
should  be  conducted  in  a  manner  that  will 
consistently  result  in  the  water  phase  salt 
content  or  sodium  nitrite  level  (where 
permitted  by  §§172,175  and  172.177  of  this 
chapter)  recommended  by  section  5. a.  of  this 
Appendix.  This  should  be  achieved  by 
conducting  or  obtaining  a  study  that 
establishes  that  the  appropriate  salt  content 
or  sodium  nitrite  level  is  always  met  under 
prescribed  processing  conditions.  The  study 
should  establish  the  limits  of  significant 
variables  that  could  affect  the  ability  of  the 
product  to  reach  the  appropriate  levels. 
These  variables  may  include  product  size, 
product  condition,  soak  time,  soak 
temperature,  salt-to-water  ratio,  and  product- 
to-brine  ratio.  An  adequate  study  should 
consist  of  at  least  three  processing  runs  under 
the  prescribed  processing  conditions.  In  this 
case,  the  processor  should  monitor  and 
record  the  prescribed  processing  conditions 
identified  by  the  study  at  least  every  2  hours. 

c.  The  brining  of  all  fish  should  take  place 
in  a  refrigerated  area  at  40  'F  (4.4  ^Q  or 
lower. 

d.  The  temperature  of  the  brine  should  not 
exceed  60  "F  (15.6  'C)  at  the  start  of  brining. 
The  temperature  of  the  brine  at  the  start  of 
the  each  brining  process  should  be 
determined  and  recorded. 


e.  For  dry  salting,  the  fish  should  be 
returned  to  a  refrigerated  area  of  40  "F  (4.4 
°C)  or  lower  immediately  after  the 
application  of  the  salt. 

f.  Different  species  of  fish  and  fish  of 
dissimilar  size  and  weight  should  not  bo 
mixed  in  the  same  brining  tank. 

g.  Brines  should  not  be  reused  unless  they 
are  subject  to  a  process  that  effectively 
returns  them  to  a  microbiological  condition 
equivalent  to  the  original,  unused  brine  made 
with  potable  water  and  food-grade  salt. 

h.  Fish  may  be  rinsed  with  potable  water 
after  brining. 

i.  Drying  of  a  product  to  be  cold-smoked 
should  be  carried  out  in  a  refrigerated  area 
at  40  'F  (4.4  "C)  or  below. 

j.  Smoking  operation. 

(1)  Fish  should  be  arranged  without 
overcrowding  and  without  touching  each 
other  within  the  smokehouse  oven  or 
chamber  to  permit  uniform  smoke 
absorption,  heat  exposure,  and  drhydration. 
Fish  smoked  in  the  same  smoke  chamber 
load  should  be  of  relatively  uniform  size  and 
weight. 

(2)  Liquid  smoke,  generated  smoke,  or  a 
combination  of  liquid  smoke  and  generated 
smoke  needs  to  be  applied  to  all  surfaces  of 
the  product.  Liquid  smoke  may  be  applied  to 
the  product  before,  at  the  beginning,  or 
during  the  process.  If  only  generated  smoke 
is  to  be  used,  it  needs  to  be  applied  to  the 
fish  during  the  first  half  of  the  process  If  a 
combination  of  liquid  smoke  and  generated 
smoke  is  used,  the  generated  smoke  may  be 
applied  at  any  stage  of  the  process. 

k.  Each  smoking  chamber  should  be 
equipped  with  a  temperature  recording 
device  to  indicate  the  temperature  of  the  air 
and  of  the  fish  within  the  smoking  chamber. 
Additionally,  each  chamber  should  be 
equipped  with  a  temperature  indicating 
device  to  indicate  the  temperature  of  the  air 
within  the  smoking  chamber. 

I.  During  hot-smoking  or  cold-smoking,  a 
temperature  recording  device  should  be  used 
to  monitor  both  the  internal  temperature  of 
the  fish  and  the  ambient  temperature  of  the 
smoking  chamber.  The  internal  temperature 
readings  should  be  obtained  by  inserting 
probes  from  the  temperature  recording  device 
into  the  thickest  fiesh  portion  of  three  or 
more  of  the  largest  fish  in  the  smoking 
chamber.  The  temperature  from  the  slowest 
heating  fish  should  be  considered  the 
processing  temperature. 

6.  Post-Smoking 

a.  Cooling  after  smoking.  After  smoking, 
the  product  needs  to  be  rapidly  cooled  to 
minimize  recontamination.  Continuous 
cooling  from  140  "F  (60  "O  to  achieve  an 
internal  temperature  of  70  'F  (21.1  "C)  or 
below  within  2  hours  and  an  internal 
temperature  of  40  T  (4.4  "C)  or  below  within 
an  additional  4  hours,  unless  processing  after 
smoking  as  described  in  section  6.b.  of  this 
Appendix,  occurs  during  either  of  these  time 
periods,  will  effectively  minimize 
recontamination.  Other  time/temperature 
parameters  may  also  be  effective.  Processors 
should  ensure  that  the  cooling  parameters  are 
met  by  either 

(1)  Monitoring.  Monitoring  and  recording 
internal  product  temperatures  at  least  every 
2  hours;  or 
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(2)  Studies. 

i.  Conducting  or  obtaining  a  study  that 
establishes  that  appropriate  cooling 
temi)eratures  are  always  met  under 
prescribed  processing  conditions.  The  study 
should  establish  the  limits  of  significant 
variables  that  could  affect  the  rate  of  cooling. 
These  variables  may  include  product  size, 
ambient  air  temperature,  and  amount  of 
product  in  the  cooler.  An  adequate  study 
should  consist  of  at  least  three  processing 
runs  under  the  prescribed  processing 
conditions;  and 

ii.  Monitoring  and  recording  the  prescribed 
processing  conditions  as  identified  by  the 
study  in  section  6.8. 2. i.  of  this  Appendix  at 
least  every  2  hours. 

b.  Processing  after  smoking.  Products  that 
will  receive  processing  after  smoking  should 
not  be  exposed  to  ambient  temperatures  of  40 
"F  (4.4  'O  or  higher  for  longer  than  a 
cumulative  total  of  4  hours  afler  smoking.  If 
they  are  exposed  to  such  temperatures  for 
more  than  4  hours,  unacceptable 
recontamination  is  the  likely  result. 
Processors  are  required  to  regularly  monitor 
and  record  the  length  of  time  that  the  product 
is  exposed  to  temperatures  above  40  "F  (4.4 
•C)  under  21  CFR  123.8.  FDA  recommends 
that  such  monitoring  and  recording  be  done 
at  least  every  2  hours. 

c.  Final  product  cooling.  To  avoid 
microbiological  hazards  for  perishable 
finished  products,  the  internal  temperature  of 
the  finished  product  should  be  40  "F  (4.4  *C) 
or  below  within  4  hours  of  placement  in  a 
finished  product  container.  Processors 
should  either  conduct: 

(1)  Monitoring.  Monitor  and  record  internal 
product  temperatures  at  least  every  2  hours; 
or 

(2)  Studies. 

i.  Conduct  or  obtain  a  study  that 
istablishes  that  the  internal  temperature  of 
the  finished  product  will  always  be  40  "F  (4.4 
*C]  or  below  within  4  hours  of  placement  in 
a  finished  product  container  under 
prescribed  processing  conditions.  The  study 
should  establish  the  limits  of  significant 
variables  that  could  affect  the  rate  of  cooling. 
These  variables  may  include  product  size, 
ambient  air  temperature,  and  amount  of 
product  in  the  cooler.  An  adequate  study 
should  consist  of  at  least  three  processing 
runs  under  the  prescribed  processing 
conditions:  and 

li.  Monitoring  and  recording  the  prescribed 
processing  conditions  as  identified  by  the 
study  in  section  6.c.2.i.  of  this  Appendix  at 
least  every  2  hours. 

d.  Refrigerated  storage. 

(1)  In-process  products.  Refrigeration  units 
that  are  being  used  to  store  in-process 
products  or  finished  products  must  operate  at 
a  temperature  of  40  T  (4.4  "C)  or  below  in 
accordance  with  21  CFR  123.10(a)(14). 

(2)  Temperature  devices.  Units  should  be 
equipped  with  both  a  temperature-indicating 
device  and  a  temperature-recording  device. 
In  lieu  of  a  temp>erature-recording  device,  a 
processor  may  equip  a  refrigeration  unit  with 
a  high  temperature  alarm  or  a  maximum- 
Indicating  thermometer  and  maintain  a 
temperature  log  that  notes  temperature  with 
such  frequency  as  is  necessary  to  achieve 
control. 


e.  Distribution.  All  perishable  finished 
products  should  be  distributed  in  a  manner 
that  ensures  that  the  internal  temperature  is 
maintained  at  40  T  (4.4  *C)  or  below. 

7.  Temperature  Monitoring  Equipment 

Where  reference  is  made  in  this  Appendix 
to  temperature-indicating  devices  and 
temperature- recording  devices,  the  following 
conditions  should  apply: 

a.  Temperature-indicating  devices. 
Temperature-indicating  devices  should  be 
installed  where  they  can  be  easily  read  and 
located  to  ensure  that  they  accurately 
measure  the  warmest  temperature  of  the 
refrigeration  equipment  and  the  coldest 
temperature  of  the  smoking  equipment,  as 
appropriate.  Temperature-indicating  devices 
should  be  calibrated  at  the  routine  operating 
temp>erature  of  the  refrigeration,  cooling,  or 
smoking  equipment  against  a  known  accurate 
standard  thermometer  upon  installation  and 
at  least  once  a  year  thereafter,  or  more 
frequently,  if  necessary,  to  ensure  their 
accuracy.  Records  of  accuracy  checks  for 
temperature-indicating  devices  required  to  be 
maintained  under  21  CFR  123.8  should 
specify  the  date,  standard  used,  method  used, 
results,  and  person  performing  the  test.  A 
temperature-indicating  device  that  has  a 
divided  fluid  column  or  that  cannot  be 
adjusted  to  the  standard  should  be 
immediately  repaired  or  replaced. 

b.  Temperature-recording  devices. 
Temp»erature-recording  devices  should  be 
installed  where  they  can  be  easily  read  and 
the  sensors  for  such  devices  should  be 
installed  to  ensure  that  they  accurately 
measure  the  warmest  temperature  of  the 
refrigeration  equipment  and  the  coldest 
temperatiire  of  the  smoking  equipment,  as 
appropriate.  Computerized  storage  of 
tem()erature  data  may  be  used  in  place  of 
recorder  thermometer  charts  if  the  use  of 
such  a  system  has  been  validated  and  can  be 
shown  to  be  substantially  equivalent  to  the 
use  of  a  temf)erature-recording  device.  Each 
temperature-recording  device  should  be 
checked  for  accuracy  at  the  beginning  and 
end  of  each  production  day  and  adjusted  as 
necessary  to  agree  as  nearly  as  possible  with 
the  reference  temperature- Indicating  device. 
A  record  of  these  accuracy  checks  should  be 
maintained  that  specifies  the  time,  date, 
temperatures  indicated  by  both  devices 
before  adjustment,  corrective  action  taken, 
where  applicable,  and  person  performing  the 
accuracy  check. 

8.  Packaging 

a.  Vacuum-  or  modified  atmosphere- 
packaging  should  be  conducted  only  within 
the  facilities  in  which  the  product  is 
produced. 

b.  Permanently  legible  code  marks  shoiild 
be  placed  on  each  finished  product  package 
ana  shipping  container.  These  marks  should 
identify  the  plant  where  the  product  was 
packed  and  the  date  of  packing. 

9.  Corrective  Action 

Under  21  CFR  123.7,  whenever  a  deviation 
occurs  at  a  critical  control  point,  the 
processor  is  required  to  segregate  and  hold 
the  product  until  a  review  can  be  made  to 
determine  the  effect  of  that  deviation  and 
take  corrective  action  as  necessary.  For 


smoked  and  smoke-Qavored  fishery  products, 
when  a  deviation  occurs  at  a  brining  or 
smoking  critical  control  point,  the  processor 
should  meet  the  requirements  of  S  123.7 
either  by  destroying  the  product;  by  fully 
reprocessing,  where  possible,  that  portion  of 
the  production  involved,  keeping  rull  records 
of  the  reprocessing  conditions;  or  by  setting 
aside  that  p>ortion  of  the  product  involved  tor 
further  evaluation  as  to  any  potential  public 
health  significance.  Such  an  evaluation 
should  be  made  by  a  process  authority  and 
should  be  in  accordance  with  procedures 
recognized  by  process  authorities  as  being 
adequate  to  detect  any  unacceptable  hazard 
to  public  health.  Unless  this  evaluation 
demonstrates  that  the  product  had  been 
rendered  safe  for  its  intended  use,  the 
product  set  aside  should  be  either  fully 
reprocessed  to  correct  the  deficiency  or 
destroyed.  A  record  should  be  made  of  the 
evaluation  procedures  used  and  the  results. 
Either  upon  completion  of  full  reprocessing 
or  after  the  determination  that  no  significant 
public  health  hazard  exists,  that  portion  of 
the  product  involved  may  be  shipped  in 
normal  distribution.  Otherwise,  the  portion 
of  the  product  involved  should  be  destroyed. 

10.  Sanitary  Zones 

In  addition  to  the  requirements  of  21  CFR 
123.10.  sanitary  zones  should  be  established 
around  areas  in  which  a  smoked  product  is 
handled  or  stored.  In  such  areas,  objects  and 
employees  that  have  come  into  contact  with 
waste,  raw  product,  or  other  insanitary 
objects  are  excluded.  Packaging  material, 
equipment,  employees,  and  in-process 
materials  that  enter  a  sanitary  zone  should  be 
treated  in  a  manner  that  will  minimize  the 
risk  of  the  introduction  of  microorganisms. 
Air  handling  systems  should  be  designed  to 
minimize  the  risk  of  airborne  contamination 
Into  sanitary  rones  and  to  provide  positive 
air  pressure  in  the  sanitary  zone  relative  to 
the  surrounding  areas. 

11.  Alternative  Parameters 

A  processor  of  smoked  or  smoke-flavored 
fishery  products  may  use  parameters  other 
than  those  provided  In  Appendix  C,  section 
5.a.,  If  those  parameters  will  achieve  the 
following,  as  demonstrated  by  adequate 
scientific  studies: 

(1)  For  botulism,  zero  toxin  production  in 
the  product  through  a  time  period  slightly 
beyond  the  shelf  life  of  the  product, 
demonstrated  through  inoculated  pack 
studies  under  normal  and  moderate  abuse 
conditions,  and 

(2)  For  listeria,  no  detectable  Listeria 
monocytogenes  in  the  final  product.  A 
processor  using  alternative  parametere 
should  have  on  file,  subject  to  the 
requirements  of  21  CFR  123.8(d).  a 
description,  including  the  results  of.  the 
scientific  studies. 

Exampla  7 

Section  VI 

Model  HACCP  Plan 

Establishment  Name 


Establishment  Address 

Mailing  Address ■ 

Date  and  Authorization  of  HAOCP  Plan(s) 
Activation: 


4214 


Product 
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Critical  Control  Point 


—  3.  What  is  your  frequency  of  control? 

1  lA/ko.  ..k    k       J    ^IZ-       Z-    I            T  4.  What  are  your  critical  limits? 

^r  What  IS  the  hazard  at  this  cnt.cal  control  5.  what  records  are  kept  of  control 

''.  Describe  your  control  measures.  measures . 


6.  What  corrective  action  will  you  take 
when  the  product  fails  to  meet  the  critical 
limits? 

IFR  Doc.  94-1592  liled  1-21-94;  4:31  pm] 

BILUNQ  CODE  4160-01 -P 


Friday 

January  28,  1994 


Part  lir 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  310,  et  al. 

Amendment  of  Final  Monograph  for  Over- 

the-Counter  Antihistamine  Drug  Products; 

Rule 


216  Federal  Register  /  Vol.  59,  No.  19  /  Friday.  January  28,  1994  /  Rules  and  Regulations 


>EPARTMENT  OF  HEALTH  AND 
lUMAN  SERVICES 

ood  and  Drug  Administration 

1  CFR  Parts  310,  341.  and  369 
Socket  No.  76N-052H] 
ilN  0905^A06 

k>ld,  Cough,  Allergy,  Bronchodilator, 
nd  Antiasthmatic  Drug  Products  for 
»ver-the-Counter  Human  Use; 
imendment  of  Final  Monograph  for 
>TC  Antihistamine  Drug  Products 

GENCY:  Food  and  Drug  Administration, 

[HS. 

cnON:  Final  rule. 

UMMARY:  The  Food  and  Drug 
Ldministration  (FDA)  is  amending  the 
nal  monograph  for  over-the-counter 
DTC)  antihistamine  drug  products  to 
iclude  the  ingredient  doxylamine 
Liccinate.  FDA  is  issuing  this  final  rule 
fter  considering  extensive  information 
onceming  this  ingredient  and  the 
jcommendations  of  its  Nonprescription 
Tugs  Advisory  Committee  (NDAC). 
hich  met  on  June  28,  1993,  to  consider 
otential  labeling  for  doxylamine 
jccinate  regarding  the  results  of 
)xicology  testing  conducted  under  the 
lational  Toxicology  Program  (NTF). 
his  final  rule  is  part  of  the  ongoing 
jview  of  OTC  drug  products  conducted 
yFDA. 

FFECnVE  DATE:  January  30, 1995. 
DR  FURTHER  INFORMATION  CONTACT: 
/illiam  E.  Gilbertson,  Center  for  Drug 
valuation  and  Research  (HFD-810), 
ood  and  I>ug  Administration,  5600 
ishers  Lane,  Rockville.  MD  20857, 
01-594-5000. 

UPPLEMENTARY  INFORMATION:  In  the 
ederal  Register  of  September  9, 1976 
H  FR  38312),  FDA  published,  under 
330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
dvance  notice  of  proposed  rulemaking 
)r  OTC  cold,  cough,  allergy, 
ronchodilator,  and  antiasthmatic  drug 
roducts.  In  that  notice,  the  Advisory 
eview  Panel  on  OTC  Cold,  Cough, 
llergy,  Bronchodilator,  and 
ntiasthmatic  Drug  Products  (the  Panel) 
jcommended  that  doxylamine 
jccinate  be  generally  recognized  as 
jfe  and  effective  (Category  I)  as  an  OTC 
itihistamine  at  a  dosage  level  of  7.5  to 
2.5  milligrams  (mg)  (41  FR  38312  at 
B385  through  38387).  At  that  time,  the 
jency  concluded  that  doxylamine 
iccinate  should  remain  a  prescription 
rug  at  dosage  levels  above  7.5  mg 
scause  it  causes  a  high  incidence  of 
rowsiness  compared  to  other  OTC 
itihistamines  (41  FR  38312  at  38313).    ' 
ubsequently,  after  evaluating  extensive 


data  on  the  safety  of  doxylamine 
succinate,  the  agency  determined  that 
doxylamine  succinate  could  be 
marketed  OTC  at  the  Panel's 
recommended  dosage.  In  the  Federal 
Register  of  August  24, 1987  (52  FR 
31892  at  31893  through  31903),  the 
agency  proposed  monograph  status  at 
dosages  of  7.5  to  12.5  mg.  No  comments 
were  received  in  response  to  this 
proposal. 

In  1991,  the  agency  received  a  report 
of  a  study  on  doxylamine  succinate 
conducted  by  the  National  Center  for 
Toxicological  Research  (NCTR)  (Ref.  1). 
The  results  of  this  study  were  under 
consideration  when  the  agency 
published  the  final  monograph  on  OTC 
antihistamine  drug  products  on 
December  9, 1992  (57  FR  58356). 
Accordingly,  the  agency  deferred  a 
decision  on  doxylamine  succinate  at 
that  time^ 

The  NCTR  technical  report  concerns  a 
2-year  carcinogenicity  and  chronic 
toxicity  study  of  doxylamine  succinate 
in  Fischer  344  rats  and  B6C3F1  mice. 
The  study  was  conducted  under  the 
auspices  of  the  NTP.  The  study  was 
prompted  by  the  National  Cancer 
Institute's  finding  that  methapyrilene,  a 
similar  antihistamine,  is  a  potent  liver 
carcinogen  in  the  rat  (Ref.  2). 
Methapyrilene  was  removed  from  the 
market  in  1979.  The  NCTR  study  on 
doxylamine  succinate  was  reviewed  by 
the  agency's  Pulmonary-Allergy  Drugs 
Advisory  Committee  (the  P-A 
Committee)  on  June  13  and  14, 1991 
(Ref.  3). 

In  the  NCTR  study  (Ref.  1), 
doxylamine  succinate  was 
administered,  ad  libitum,  as  an 
admixture  in  the  feed  to  male  and 
female  rats  at  dose  levels  of  0,  500, 
1,000,  or  2,000  parts  per  miUion  (ppm) 
for  2  years.  Mice  of  both  sexes  received 
food  containing  dose  levels  of  0, 190, 
375,  or  750  ppm.  Each  group  contained 
48  weanling  animals  per  sex;  the 
animals  were  scheduled  for  sacrifice  at 
the  end  of  104  weeks.  An  additional 
group  of  animals  (9  rats  and  12  mice  per 
sex)  in  each  dose  group  was  sacrificed 
at  the  end  of  65  weeks.  There  were  no 
significant  treatment-related  differences 
in  survival  in  either  rats  or  mice.  In  rats, 
the  highest  doxylamine  succinate  dose 
group  had  final  body  weights  that  were 
22.8  percent  (females)  and  8.4  percent 
(males)  lower  than  controls.  A  number 
of  nonneoplastic  lesions  was  observed 
in  rats,  including  fatty  change, 
degeneration,  and  hyperplasia  of  the 
liver  and  increased  cytoplasmic 
alteration  in  the  salivary  glands.  In 
mice,  there  was  evidence  of 
hepatotoxicity  including  hypertrophy, 
clear  and  mixed  cell  foci,  and,  in 


females,  fatty  change.  There  also  was  a 
treatment-related  increase  in  "atypical" 
hepatocytes  in  male  mice.  Both  male 
and  female  mice  had  a  dose-related 
increase  in  thyroid  follicular  cell 
hyperplasia.  There  was  a  positive  trend 
for  increased  incidence  with  increasing 
dose  for  both  hepatocellular  adenomas 
and  carcinomas  in  male  rats.  When  the 
incidence  of  adenomas  and  carcinomas 
was  combined,  the  statistical  test  was 
positive  (p  <  0.01)  and  the  incidence  in 
the  highest  dose  group  was  significantly 
(p  <  0.05)  increased  over  that  of 
controls.  No  treatment-related  increase 
in  neoplasms  was  found  in  female  rats. 
Although  not  statistically  significant, 
one  rat  in  each  of  the  high  dose  groups 
of  male  and  female  rats  was  found  to 
have  a  pineal  gland  tumor,  which  is  an 
extremely  rare  neoplasm  in  rats.  In 
mice,  doxylamine  succinate 
administration  produced  an  increased 
incidence  of  hepatocellular  adenoma  in 
both  males  (p  <  0.001)  and  females  (p 
<  0.001).  Also,  there  was  an  increased 
incidence  of  follicular  cell  adenoma  of 
the  thyroid  gland  in  male  (p  <  0.05)  and 
female  (p  <  0.0001)  mice. 

Although  the  rodent  tumorigenicity 
studies  were  positive,  doxylamine 
succinate  tested  negative  overall  in  in 
vitro  tests  for  genotoxic  activity  (causing 
damage  to  deoxyribonucleic  acid 
(DNA)).  Based  on  the  overall 
assessment,  the  tumorigenic  responses 
observed  in  the  rodent  bioassays  may 
relate  to  secondary  mechanisms 
involving  the  induction  of  liver 
microsomal  enzymes,  cytotoxicity,  cell 
proliferation,  promotion  of  tumor 
potential  in  pre-existing  susceptible 
cells,  or  other  processes.  Such 
mechanisms  may  represent  species- 
specific  effects  or  threshold  phenomena 
applicable  to  rodents  (under  the 
conditions  of  the  bioassay),  but  these 
mechanisms  are  considered  of 
questionable  significance  in  humans. 

Due  to  uncertainty  concerning  the 
relevance  of  these  findings  to  human 
use,  the  agency  asked  its  P-A  Committee 
and  a  number  of  consulting  experts  to 
evaluate  the  data  and  to  advise  the 
agency  on  whether  doxylamine 
succinate  should  continue  to  be 
marketed  OTC.  By  a  vote  of  five  to  one, 
the  P-A  Committee  concluded  at  its  June 
13  and  14, 1991.  meeting  that 
doxylamine  succinate  is  not  likely  to 
have  human  carcinogenic  potential. 
Again,  by  the  same  vote,  the  P-A 
Committee  recommended  that 
doxylamine  succinate  could  remain 
OTC,  but  that  consumers  should  be 
alerted  that  these  data  exist.  The  P-A 
Committee  discussed  labeling  as  a 
preferred  means  of  providing  this 
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information  (Ref.  3.  pp.  175  through 
182). 

FI3A  subsequently  developed  possible 
labeling  that  could  be  used.  This 
labehng  included  the  warning:  "Use  of 
this  product  may  be  hazardous  to  your 
health.  This  product  contains 
doxylamine  succinate  which  has  been 
determined  to  produce  tumors  in 
laboratory  animals."  The  agency 
requested  the  views  of  a  national  trade 
association  of  OTC  drug  manufacturers 
on  this  suggested  warning  (Ref.  4).  hi 
response,  the  association  asserted  that 
such  a  warning  would  be  inappropriate 
(Ref.  5).  The  association  stated  that  such 
a  warning:  (1)  Would  not  ensure  safe 
and  effective  product  use  by  consumers; 
(2)  is  not  based  on  sound  scientific  data 
known  to  be  relevant  to  the  human 
condition;  (3)  is  not  understood  and 
actionable,  in  a  meaningful  way,  by 
consumers;  and  (4)  might  reduce  the 
impact  of  other  warnings  and  occupy 
scarce  label  space. 

The  association  argued  that  the 
proposed  warning  does  not  meet  the 
criteria  of  section  502(c)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
352(c)).  This  part  of  the  statute  requires 
labeling  information  to  be  presented  in 
"terms  as  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use."  The  association 
contended  that  the  proposed  warning 
effectively  shifts  the  burden  of 
determining  product  safety  from  the 
agency  to  the  consumer  and  then  does 
not  tell  the  consumer  what  action  to 
take.  In  a  subsequent  communication 
(Ref.  6),  the  association  further  argued 
that  a  warning  statement  in  the  labeling 
of  doxylamine  products  is  not  justified 
because  the  scientific  data  do  not 
suggest  a  significant  risk  to  humans,  that 
such  a  warning  would  be 
unprecedented,  and  that  a  label  warning 
is  not  the  appropriate  means  for 
disclosing  this  infonflfttion. 

In  1992,  the  agency  established  a  new 
advisory  committee  specifically  for  the 
review  of  OTC  drugs,  the 
Nonprescription  Drugs  Advisory 
Committee  (NDAC).  The  agency  asked 
NDAC  to  consider  the  issue  of  a  tumor 
statement  in  the  labeling  of  OTC  drug 
products  containing  doxylamine 
succinate  at  its  June  28, 1993,  meeting. 
The  agency  presented  a  summary  of  the 
NCTR  data,  possible  labeling,  and  legal 
and  compliance  issues  (Ref.  7).  Other 
interested  parties  presented  their 
positions.  The  agency  asked  NDAC  to 
consider  the  following  questions:  (1) 
Should  a  labeling  statement  be  used  to 
inform  consumers  in  place  of  other 
alternative  approaches  (no  warning, 
prescription  only  status,  removal  from 


all  marketing,  etc.)?  (2)  Is  there  a 
desirable  risk-to-benefit  relationship  for 
labeling?  (3)  If  the  answer  to  both 
questions  is  yes,  what  information 
should  be  included  in  the  labeling  and 
what  language  should  be  used  that 
would  be  easily  understood  by  the 
average  consumer?  (4)  How  should 
information  be  presented  to  the 
consumer  (i.e.,  under  the  "Warning"  or 
some  other  heading,  visible  at  the  point 
of  purchase,  on  the  immediate 
container,  or  in  a  package  insert)  and 
should  the  information  indicate  that  the 
product  could  be  "hazardous"  to 
health? 

After  considering  the  available 
evidence,  NDAC  voted  unanimously  (10 
to  0)  to  reaffirm  the  P-A  Committee's 
recommendation  that  doxylamine 
succinate  remain  OTC.  NDAC  also 
recommended  (10  to  0)  that  there  be  no 
specific  statement  about  tumors  in  the 
labeling  and  urged  FDA  to  write  a  fully 
descriptive  article  on  the  subject  in  the 
"FDA  Consumer"  magazine. 

The  agency  has  considered  the  two 
advisory  committees'  recommendations 
and  concludes  that  doxylamine 
succinate  is  safe  and  effective  for  OTC 
use  as  an  antihistamine.  Accordingly, 
the  agency  is  including  doxylamine 
succinate  in  the  final  monograph  for 
OTC  antihistamine  drug  products.  The 
agency  is  also  developing  an  "FDA 
Consumer"  article  and  has  issued  a  talk 
paper  concerning  the  NCTR  findings  in 
animals  to  inform  consumers  of  these 
data  and  the  uncertainty  of  their 
relevance  to  humans. 
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The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12866,  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
rulemaking  for  OTC  antihistamine  drug 
products  is  not  expected  to  have  an 
impact  on  small  businesses.  Doxylamine 
succinate  remains  available  OTC.  No 
product  reformulations  will  be  required. 
Some  minor  relabeling  will  be  necessary 
to  meet  the  conditions  of  the  final 
monograph.  Manufacturers  will  have  1 
year  to  implement  this  relabeling.  Thus, 
the  impact  of  the  final  rule  appears  to 
be  minimal.  Therefore,  the  agency 
concludes  that  the  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12866.  Further,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

The  agency  is  removing  the 
exemption  for  certain  drugs  limited  by 
new  drug  applications  (NDA)  to 
prescription  sale  in  §  310.201(a)(13) 
(applicable  to-doxylamine  succinate 
preparations)  because  most  portions  of 
that  exemption  are  superseded  by  the 
requirements  of  the  antihistamine  final 
monograph  (21  CFR  part  341).  Section 
310.201(a)(13)  does  not  apply  to  the  use 
of  doxylamine  succinate  as  a  nighttime 
sleep-aid,  for  which  an  NDA  is  required 
for  marketing. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  341 

Labeling,  Over-the-counter  drugs. 

21  CFR  Part  369 

Labeling,  Medical  devices.  Over-the- 
counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  parts  310. 
341,  and  369  are  amended  as  follows: 
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ART  310— NEW  OmJGS 

2.  The  authority  citation  for  21  CFR 
art  310  continu««  to  read  as  follows: 

Authority:  S«cs.  >01. 301. 501.  502.  503. 
J5.  506.  507.  512-516.  520.  601(a).  701.  704. 
)5.  721  of  tlie  Foderai  Food.  C^g,  and 
osmetic  Act  (21  U.S.C  321.  331.  351.  352. 
>3.  355. 356,  357.  360b-360{.  360).  361(a], 
M,  374,  375.  379e);  sees.  215,  301.  302(a). 
51.  354-360F  of  the  Public  Health  Service 
ct  (42  U.S.C.  216.  241.  242(a).  262.  263b- 
>3n). 

310^1  [Amendedl 

2.  Section  310.201  Exemption  for 
jrtain  drugs  limited  by  new-drug 
opiications  to  prescription  sale  is 
nended  by  removing  paragraph  (a](13) 
id  reserving  it. 

ART  341— COLD.  COUGH,  ALLERGY, 
RONCHODILATOR,  AND 
NTIASTHMATIC  DRUG  PRODUCTS 
DR  OVER-THE-COUNTER  HUMAN 
SE 

3.  The  authority  citation  for  21  CFR 
ut  341  continues  to  read  as  follows: 

AnthoritT:  Sees.  201.  501.  502. 503.  505, 
0.  701  of  the  Federal  Food.  Drug,  and 
jsmetic  Act  (21  U.S.C  321.  351,  352.  353, 
>5,  36a  371).4.  Section  341.12  is  amended 
'  adding  new  paragraph  (h)  to  read  as 
Hows: 

>41.12  Antihistamine  active  Ingredients. 

*  •         •         • 

(h)  Doxylaniine  succinate. 

•  •        •        • 

5.  Section  341.72  is  amended  by 
vising  the  heading  of  paragraphs  (cH4) 
td  (c](C)(iii)  and  by  adding  new 
iragraph  (d)(8)  to  read  as  follows: 


S  341.72    LalMtIng  of  antiMstantine  drug 
products. 

*  *        •        •        • 

(c)«  •   • 

(4)  For  products  containing 
diphenhydramine  citrate, 
diphenhydramine  hydrochloride,  or 
doxylamine  succinate  identified  in 
§  341.12(f).  (g),  and  (h).*  •  • 

*  *        •        •        • 

(6)«   •  • 

(iii)  For  products  containing 
diphenhydramine  citrate, 
diphenhydramine  hydrochloride,  or 
doxylamine  succinate  identified  in 
§341.12lf),lg),andlh}.*   *  * 

(d)  •  •  • 

(8)  For  products  containing 
doxylamine  succinate  identified  in 
§341.12(h).  Adults  and  children  12 
years  of  age  and  over  oral  dosage  is  7.5 
to  12.5  milligrams  every  4  to  6  hours, 
not  to  exceed  75  milligrams  in  24  hours, 
or  as  directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is 
3.75  to  6.25  milligrams  every  4  to  6 
hours,  not  to  exceed  37.5  milligrams  in 
24  hours,  or  as  directed  by  a  doctor. 
Children  imder  6  years  of  age:  consult 
a  doctor. 

*  •        •        •        • 

6.  Section  341.90  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows: 

S  341.90    Profesaional  labeling. 

(1)  For  products  containing 
doxylamine  succinate  identified  in 
§  341.12(h).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  1.9  to  3.125 


milligrams  every  4  to  6  hours,  not  to 
exceed  18.75  milligrams  in  24  hours. 


PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

7.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503. 
505.  506.  507.  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  321. 331.  351. 
352,  353,  355,  356,  357,  371). 

§369.21    [Amended] 

8.  Section  369.21  Drugs;  warning  and 
caution  statements  required  by 
regulations  is  amended  by  revising  the 
introductory  text  of  the  entry  for 
"ANTIHISTAMINICS,  ORAL 
(FHENYLTOLOXAMINE  DIHYDROGEN 
CITRATE,  DOXYLAMINE  SUCCINATE. 
AND  CHLOROTHEN  CITRATE 
PREPARATIONS)"  to  read 
"ANTIHISTAMINICS,  ORAL 
(FHENYLTOLOXAMINE  DIHYDROGEN 
CITRATE  AND  CHLOROTHEN 
CITRATE  PREPARATIONS).  (See 

§  310.201(a)(4)  and  (a)(24)  of  this 
chapter.)" 

Dated.  January  24, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  94-1792  Filed  1-27-94;  8:45  am) 
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34  CFR  Part  692 

State  Student  Incentive  Grant  Program; 

Rule 
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■PARTMENT  OF  EDUCATION 

CFR  Part  692 
i  1840-AB72 

ate  Student  Incentive  Grant  Program 

ENCY:  Department  of  Education. 
TION:  Final  regulations. 

MMARY:  The  Secretary  amends  the 
ite  Student  Incentive  Grant  (SSIG) 
3gram  regulations  to  clarify  them,  to 
ike  minor  technical  changes,  and  to 
plement  statutory'  changes  made  by 
i  Higher  Education  Amendments  of 
32  to  the  Higher  Education  Act  of 
E55,  as  amended  (HEA). 
■ECTIVE  DATE:  These  regulations  take 
Bct  either  45  days  after  publication  in 
(  Federal  Register  or  later  if  the 
ngress  takes  certain  adjournments.  If 
J  want  to  know  the  effective  date  of 
(se  regulations,  call  or  write  the 
partment  of  Education  contaci 
r.son.  A  document  announcing  the 
gctive  date  will  be  published  in  the 
leral  Register. 

i?  FURTHER  INFORMATION  CONTACT:  Dan 
llivan,  U.S.  Department  of  Education, 
3  Maryland  Avenue,  S\V.,  room  4018, 
lB-3.  Washington,  DC  20202-5447. 
lephone:  (202)  708-4607.  Individuals 
o  use  a  telecommunications  device 
the  deaf  (TDD)  may  call  the  Federal 
ormation  Relay  Service  (FIRS)  at  1- 
)-877-8339  between  8  a.m.  and  8 
n..  Eastern  time,  Monday  through 
day. 

9PLEMENTARY  INFORMATION:  The 
:retary  is  revising  the  existing  SSIG 
)gram  regulations  to  implement 
tutory  changes  required  by  the  Higher 
ucation  Amendments  of  1992. 
icted  July  23,  1992  (Pub.  L.  102-325) 
'92  amendments),  which  amend  the 
A.  These  revised  regulations  also 
mge  the  SSIG  Program  regulations  to 
luce  burden  and  clarify  existing  rules, 
rhe  SSIG  Program  provides  financial 
entives  for  States  to  establish  and  to 
intain  financial  assistance  programs 
t  make  grants  and  provide  work- 
dy  assistance  to  students  with 
)stantial  financial  need, 
rhe  SSIG  Program  supports  National 
ucation  Goal  5,  which  calls  for  every 
ill  American  to  be  literate  and 
jsess  the  knowledge  and  skills 
;essary  to  compete  in  a  global 
inomy  and  exercise  the  rights  and 
ponsibilities  of  citizenship. 
)n  July  2.  1993.  the  Secretan,- 
:ilished  a  notice  of  propo.sed 
emaking  (NPRM)  for  this  program  in 
Federal  Register  (58  FR  36110).  The 
jor  issues  addressed  by  the  proposed 
ulations  are  discussed  in  the 


preamble  to  the  NPRM.  There  are  two 
major  differences  between  the  NPRM 
and  the  final  regulations.  The  first 
change  is  to  revise  the  allotment 
formula  above  the  "hold-harmless" 
allotment  of  Federal  funds  each  State 
received  in  fiscal  year  1979  under  the 
SSIG  Program.  The  "hold-harmless" 
amount  of  Federal  funds  is  the  SSIG 
Program  allotment  each  State  received 
in  fiscal  year  1979.  Under  section 
415B(a)(i)  of  the  program  statute,  if  an 
appropriation  exceeds  the  fiscal  year 
1979  appropriation,  each  State  still 
would  continue  to  receive  at  least  its 
"hold-harmless"  amount  regardless  of 
the  results  of  the  allotment  formula. 
Based  on  the  comments  received,  a 
change  was  made  in  the  final 
regulations  to  revise  the  allotment 
formula  above  the  "hold-harmless" 
level  by  redefining  the  term  "deemed 
eligible."  The  Secretary  determines  the 
number  of  students  "deemed  eligible" 
to  participate  in  a  State's  SSIG  Program 
by  dividing  the  amount  of  each  State's 
SSIG  expenditures,  including  both  its 
Federal  allotment  and  the  State- 
appropriated  funds  matching  the 
allotment,  by  the  average  grant  award 
per  student  of  all  participating  States. 
The  Secretary  determines  the  "average 
grant  award  per  student"  by  dividing 
the  total  number  of  student  recipients 
for  all  States  into  the  total  amount  of 
SSIG  expenditures  for  all  States, 
including  both  the  Federal  allotment 
and  the  State-appropriated  funds 
matching  the  allotment.  In  making  this 
determination,  the  Secretary  uses  the 
most  recently  available  data  reported  by 
each  State.  The  Secretary  will  allot 
additional  SSIG  funds  to  States  above 
their  "hold-harmless"  amounts  by  using 
the  following  steps: 

(1)  Calculate  the  States'  number  of 
students  "deemed  eligible"  to 
participate  in  a  State's  SSIG  Program  by 
dividing  the  amount  of  each  State's 
SSIG  funds  expenditures,  including 
both  its  Federal  allotment  and  the  State- 
appropriated  funds  matching  the 
allotment,  by  the  average  grant  award 
per  student  of  all  participating  States. 

(2)  Calculate  the  States'  projected 
allotments  by  dividing  each  State's 
number  of  students  "deemed  eligible" 
by  the  total  number  of  students 
"deemed  eligible"  for  all  States,  and 
then  multiply  that  number  by  the 
appropriation. 

(3)  Compare  each  State's  projected 
allotment  calculated  in  step  2  to  its 
"hold-harmless"  amount  and  select  only 
States  where  the  projected  allotment 
exceeds  the  "hold-harmless"  amount. 

(4)  For  the  States  selected  in  step  3, 
calculate  the  amount  the  Secretary  will 
allot  above  the  "hold-harmless"  amount 


to  each  of  these  States  by  dividing  each 
of  the  selected  State's  number  of 
students  "deemed  eligible"  by  the  total 
"deemed  eligible"  students  for  all  of  the 
selected  States  and  then  multiply  that 
number  by  the  amount  of  the 
appropriation  above  the  total  "hold- 
harmless"  amount. 

The  other  change  under  §  692.41(b) 
provides  that,  upon  a  showing  of  good 
cause,  the  Secretary  may  approve  a 
State's  definition  for  "independent 
student"  that  varies  from  that  term  as 
defined  in  section  480(d)  of  the  HEA. 

Analysis  of  Comments  and  Changes 

Fifteen  commenters  responded  to  the 
Secretary's  invitation  to  comment  on  the 
NPRM.  "The  following  is  an  analysis  of 
comments  and  changes  in  the 
regulations  since  publication  of  the 
NPRM.  Substantative  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes  to 
the  language  published  in  the  NPRM — 
and  requests  for  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — may  not 
be  addressed. 

Section  692.10    How  Does  the  Secretary 
Allot  Funds  to  the  States? 

Comment:  Three  commenters  agreed 
with  the  revision  in  §  692.10(b)  of  the 
proposed  regulations  to  redefine 
students  who  are  "deemed  eligible"  to 
participate  in  the  SSIG  Program  as 
students  who  were  reported  by  the  State 
as  SSIG  recipients  in  the  most  recently 
available  performance  report  data. 

Several  commenters  objected  to  the 
use  of  State-reported  SSIG  ret:ipients  in 
the  most  recently  available  performance 
report  data  as  students  who  are  * 

"deemed  eligible"  to  participate  in  the 
SSIG  Program.  These  commenters 
believed  that  the  number  of  recipients 
could  be  easily  manipulated  by  States 
by  inflating  the  number  of  awards  to 
students.  Rather  than  provide 
substantial  awards  to  the  most  needy 
students.  States  could  inflate  the 
number  of  students  deemed  eligible  by 
providing  smaller  awards  to  a  larger 
number  of  students  in  order  to  receive 
a  larger  share  of  program  funding  above 
the  hold-harmless  amount. 

A  few  commenters  believed  that  the 
current  allotment  formula  for  awarding 
SSIG  funds  above  the  hold-harmless 
amount  should  not  be  amended.  These 
commenters  feh  that  the  current 
allotment  formula  based  on  the 
enrollment  data  for  each  State  is  more 
objective  and  meaningful  in  distributing 
funds  for  the  SSIG  Program. 

Two  commenters  recommended  that 
the  allotment  formula  above  the  hold- 


\ 
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hannless  level  should  be  based  on  the 
amount  of  funds  actually  expended  by 
each  State  to  match  its  Federal 
allotment. 

Discussion:  The  Secretary  is 
amending  the  current  allotment  formula 
for  awarding  funds  above  the  hold- 
harmless  level  because  it  does  not 
conform  to  section  415B{a)(l)  of  the 
HEA.  Section  415B(a)(l)  was  amended 
by  the  Higher  Education  Amendments 
of  1986  (Pub.  L.  99^98),  but  the  SSIG 
Program  regulations  were  not  amended 
to  conform  with  this  statutory'  change. 

The  Secretary  is  changing  the 
allotment  formula  for  funds  above  the 
hold-harmless  level  to  one  that  counts, 
for  purposes  of  making  allotments  to 
States,  the  number  of  students  "deemed 
eligible"  to  participate  in  a  State's  SSIG 
Program  as  determined  by  the  following 
formula.  The  Secretary  divides  the 
amount  of  each  State's  SSIG 
expenditures,  including  both  its  Federal 
allotment  and  the  State-appropriated 
funds  matching  the  allotment,  by  the 
average  grant  award  per  student  of  all 
participating  States  in  the  mo.st  recent 
award  year  as  reported  by  the  State.  The 
Secretary  determines  the  "average  grant 
award  per  student"  by  dividing  the  total 
number  of  student  recipients  for  all 
States  into  the  total  amount  of  SSIG 
expenditures  for  all  States,  including 
both  the  Federal  allotment  and  the 
Slate-appropriated  funds  matching  the 
allotment. 

In  the  past,  the  Secretary  has  provided 
extreme  flexibility  to  States  in 
implementing  the  SSIG  Program  statute. 
It  is  the  Secretary's  experience  that  mere 
head  counts  do  not  accurately  reflect  the 
participation  of  States  in  the  joint 
Federal-State  SSIG  Program.  Moreover, 
this  change  responds  to  the  concerns 
raised  by  some  commenters  that  States 
might  manipulate  a  head-count  of 
recipients  and  the  concerns  raised  by 
other  commenters  that  funding  should 
be  based  on  the  actual  matching 
expenditures  of  the  States.  Furthermore, 
the  Secretary  collects  the  Federal  and 
State  SSIG  funding  data  and  average 
grant  award  per  student  from  each 
States  most  recent  SSIG  Program 
performance  report.  By  using  the  most 
recently  available  performance  report 
data,  the  States  will  not  be  required  to 
conduct  a  new  data  collection. 

Under  section  415B(a)(l)  of  the 
program  statute,  this  formula  would  be 
u.sed  only  if  an  appropriation  exceeds 
the  fiscal  year  1979  appropriation.  Each 
State  still  receives  at  least  its  "hold- 
harmless"  amount.  The  Secretary 
believes  that  by  considering  the  amount 
of  State  SSIG  expenditures  in  the 
calculation  of  the  number  of  students 
"deemed  eligible."  States  are  provided 


with  incentive  to  increase  the  amount  of 
funds  they  allocate  to  their  SSIG 
Programs.  In  this  way.  States  that 
provide  more  State  dollars  will  receive 
more  Federal  SSIG  hinds  above  the 
"hold-harmless"  amount,  the  allotment 
each  State  received  in  fiscal  year  1979 
under  the  SSIG  Program.  For  States  to 
exceed  the  allotment  of  funds  beyond 
the  "hold  hannless"  amount.  States 
would  have  to  elect  to  include  more  of 
their  State  grant  funds  under  the  SSIG 
Program  in  their  calculation  under 
§  692.10(b). 

The  Secretary  believes  that  the  change 
encourages  the  inclusion  of  additional 
State  funds  in  the  SSIG  Program  and,  as 
a  result,  would  stabilize  the  grant  funds 
available  to  students  from  the  States. 
The  Secretary  also  believes  that  the 
revised  formula  provides  for  the  best 
use  of  Federal  funds  under  the  program 
by:  (1)  Rewarding  States  that  have  made 
a  strong  commitment  of  their  State  grant 
funds  to  the  SSIG  Program  as  reflected 
by  the  States'  amount  of  State  grant 
funds:  and  (2)  encouraging  States  to 
maintain  or  expand  their  commitment 
of  their  level  of  expenditures  for  State 
grant  programs. 

Changes:  A  change  has  been  made. 
The  Secretary  has  amended  §  692.10(b) 
to  provide  that  the  Secretary  determines 
the  number  of  students  "deemed 
eligible"  to  participate  in  a  State's  SSIG 
Program  by  dividing  the  amount  of  each 
States  SSIG  expenditures,  including 
both  its  Federal  allotment  and  the  State- 
appropriated  funds  matching  the 
allotment,  by  the  average  grant  award 
per  student  of  all  participating  States. 
The  Secretary  determines  the  "average 
grant  award  per  student"  by  dividing 
the  total  number  of  student  recipients 
for  all  States  into  the  total  amount  of 
SSIG  expenditures  for  all  States, 
including  both  the  Federal  allotmerU 
and  the  State-appropriated  funds 
matching  the  allotment.  In  making  this 
determination,  the  Secretary  uses  the 
most  recently  available  data  reported  by 
each  State. 

Section  692.21     What  Requirements 
Must  Be  Met  by  a  State  Program? 

Comment:  One  commenter  stated  that 
the  Secretary  should  clarify  §  692.21(e) 
concerning  whether  fees  may  or  may  not 
be  collected  in  the  case  of  decentralized 
Stale  grant  programs  under  which 
institutions  award  State  grant  funds  as 
well  as  institutional  aid. 

Discussion:  If  there  is  a  fee  for 
submitting  and  processing  the  State 
information  on  a  form  to  make  a 
determination  of  financial  need  under 
the  SSIG  Program,  the  fee  must  be 
payable  to  the  State  regardless  of 
whether  the  information  may  also  be 


used  for  institutional  aid.  In  the  case  of 
a  decentralized  State  grant  program 
under  which  institutions  participating 
in  the  State's  SSIG  Program  award  State 
grant  funds,  funds  awarded  under  these 
programs  are  still  considered  to  be  State 
aid  and  not  institutional  aid.  It  is  the 
responsibility  of  each  State  to  ensure 
that  institutions  participating  in  the 
State's  SSIG  Program  conform  with  this 
requirement. 
Changes:  None. 

Comment:  Two  commenters  stated 
that  the  term  "reasonable"  as  listed  in 
§  692.21(g)  should  be  clearly  defined  by 
the  Secretary  with  some  specific 
parameters  provided. 

Discussion:  Section  692.21(g) 
provides  that,  if  a  State  awards  grants  to 
independent  students  or  to  students 
who  are  less-than-full-time  students 
enrolled  in  an  institution  of  higher 
education,  a  reasonable  portion  of  the 
State's  allocation  must  be  awarded  to 
those  students.  The  Secretary  believes 
that  in  order  to  provide  the  States  with 
the  maximum  amount  of  flexibility 
under  this  provision,  no  specific 
parameters  for  the  term  "reasonable  " 
should  be  provided.  The  Secretar>-  on  a 
case-by-case  basis,  if  necessary,  will 
determine  the  reasonableness  of  the 
allocation. 
Changes:  None. 
Comment:  A  few  commenters 
believed  that  under  §  692.21(g).  the 
Secretary  requires  that  a  State  must 
award  SSIG  Program  grants  to 
independent  students  or  to  students 
who  are  less-than-full-time  students  in 
reasonable  proportion  to  the  State's 
allocation  of  SSIG  Program  funds. 
One  commenter  believed  it  was 
unwise  to  reserve  a  portion  of  very 
limited  need-based  grant  aid  for  less- 
than-full-time  students  because  of  the 
overwhelming  numbers  of  very  needy 
full-time  students  who  cannot  be  served 
due  to  lack  of  adequate  funding. 
Discussion:  Section  692.21(g) 
provides  that,  if  a  State  awards  grants  to 
independent  students  or  to  students 
who  are  less-than-full-time  students 
enrolled  in  an  institution  of  higher 
education,  a  reasonable  portion  of  the 
State's  allocation  must  be  awarded  to 
tho.se  students.  Neither  the  program 
statute  nor  §  692.21(g)  requires  a  Stale  tf 
award  grants  to  independent  students  or 
students  who  are  le.ss-than-full-time.  If 
the  State's  allocation  from  the  Secretary 
is  based  on  a  formula  that  includes  the 
financial  need  of  students  who  are 
independent  or  attend  an  institution 
le.ss-than-full-time,  then  the  State  must 
ensure  that  those  students  receive  a 
reasonable  proportion  of  SSIG  funds. 
Changes:  None. 
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Section  692.21  What  Requirements  Must 
be  met  by  a  State  Program?  and  Section 
692.41  What  Standards  May  a  State  Use 
to  Determine  Substantial  Financial 
Need? 

Comment:  Several  commenters 
objected  to  the  proposed  requirement  in 
§  692.41(b)  that  States  use  the  term 
"independent  student"  as  defined  by 
section  480(d)  of  the  HEA  in  a  State's 
own  need-analysis  system  or  a  need- 
analysis  system  combining  the  State's 
system  with  the  Federal  system  under 
part  F  of  title  IV  of  the  HEA  in  order  to 
obtain  the  Secretary's  approval  of  the 
State's  system. 

Some  commenters  believed  that  the 
use  of  the  Federal  definition  infringes 
upon  the  State's  right  to  set  priorities  for 
administering  State  grant  funds  and 
would  limit  the  State's  flexibility  in 
awarding  these  funds. 

Some  commenters  also  believed  that 
they  should  have  the  flexibility  to  use 
their  own  State  statutory  or  regulatory 
definition  of  "independent  student"  and 
report  any  variance  with  the  Federal 
definition  on  the  State's  annual 
application  to  participate  in  the 
program. 

One  commenter  was  concerned  that, 
if  the  regulations  are  adopted  as 
proposed,  the  States  should  be  given  an 
opportunity  to  amend  their  statutory  or 
regulatory  definitions  of  "independent 
student"  to  conform  with  the  Federal 
definition  by  making  the  effective  date 
of  the  provision  begin  with  the  1995-96 
award  year.  This  effective  date  would 
provide  the  States  with  time  to  amend 
their  statutory  or  regulatory 
independent  student  definitions  to 
conform  with  the  Federal  definition. 

One  commenter  was  concerned 
regarding  whether  the  students  selected 
for  SSIG  matching  purposes  by  a  State 
would  reflect  the  proportion  of 
independent  students  in  the  State 
program.  The  commenter  believed  that 
the  Secretary  could  achieve  the  intent  of 
the  Higher  Education  Amendments  of 
1992  by  allowing  States  to  submit 
changes  to  their  applications  and 
programs.  Each  State's  application 
would  specify  the  proportion  of 
independent  students  as  defined  in  the 
State's  approved  need-analysis  system 
which  are  in  the  base  used  to  allocate 
funds  and  the  means  by  which  the  State 
would  ensure  a  proportionate 
distribution  of  SSIG  Program  funds  to 
independent  students. 

Discussion:  The  Secretary  agrees  with 
the  concerns  raised  by  commenters  who 
believed  that  the  proposed  requirement 
in  §  692.41(b)  would  create  difficuhies 
for  some  States  in  administering  the 
SSIG  Program.  The  Secretary,  therefore. 


is  revising  §  692.41(b)  to  provide  that, 
upon  the  review  and  approval  of  the 
Secretary,  a  State  may  use  its  own 
definition  for  "independent  student" 
that  varies  from  the  Federal  definition  of 
tiie  term  as  defined  in  section  480(d)  of 
the  HEA.  The  Secretary  will  approve  a 
variant  definition  on  a  case-by-case 
basis.  States  that  wish  to  use  a  variant 
definition  of  "independent  student." 
other  than  the  Federal  definition,  must 
provide  information  concerning  their 
"independent  student"  definition  at  the 
time  of  application  for  program  funds 
that  includes  a  justification,  with 
accompanying  supporting 
documentation,  demonstrating  "good 
cause"  as  to  why  the  Secretary  should 
approve  the  variant  definition. 

The  Secretary  believes  that  States  that 
have  a  valid  reason  to  use  a  different 
independent  student  definition  should 
be  accommodated,  as  long  as  the  use  of 
a  different  definition  is  reasonably 
justified  and  does  not  place  significant 
additional  reporting  burdens  on 
applicants.  The  Secretary  believes  that  a 
valid  reason  for  requesting  a  variance 
might  include  that  excessive  costs  to  the 
State  are  incurred  in  implementing  the 
Federal  definition.  The  Secretary  will 
also  take  into  consideration  in 
approving  a  definition  the  extent  to 
which  the  new  definition  imposes 
additional  data  requirements  beyond 
those  provided  for  by  the  Federal 
definition  and  the  Federal  Need 
Analysis  Methodology  authorized  under 
part  F  of  title  IV  of  the  HEA.  For 
example,  a  State,  rather  than  adopt  a 
new  definition,  may  decide,  with  the 
Secretary's  approval,  to  use  the  Federal 
definition  except  for  the  professional 
judgment  provision  in  section  480(d)(7) 
of  the  HEA. 

The  Secretary  also  agrees  with  the 
concerns  raised  by  a  commenter 
regarding  whether  a  State,  in  selecting 
students  for  the  SSIG  Program  matching 
purposes,  would  accurately  reflect  the 
proportion  of  independent  students  to 
all  students  in  the  State  program.  The 
Secretary  believes  that  the  State  SSIG 
Program  student  funding  should  be 
comparable  to  the  overall  State  program, 
if  the  entire  State  program  is  not 
contained  in  the  State  SSIG  Program. 
However,  the  Secretary  does  not  wish  to 
place  any  unnecessary  burdens  on 
States.  Therefore,  the  Secretary  is 
providing  a  new  paragraph  (j)  in 
§692.21.  Under  §  692.21(j)  the 
proportion  of  SSIG  Program  funds 
awarded  to  independent  students, 
including  both  the  Federal  allotment 
and  the  State  funds  matching  the 
allotment,  must  be,  to  the  extent 
practicable,  the  same  proportion  of 
funds  awarded  independent  students  as 


is  in  the  State  program  or  programs  of 
which  the  State's  SSIG  Program  is  a 
part. 

Changes:  Two  changes  have  been 
made.  The  Secretary  amends  §  692.41(b) 
to  provide  that  he  may  approve,  on  a 
case-by-case  basis,  the  use  of  a 
definition  of  "independent  student" 
that  varies  from  the  term  defined  in 
section  480(d)  of  the  HEA  if  a  State 
demonstrates  "good  cause"  as  to  why  a 
variance  should  be  approved. 

The  Secretary  also  amends  §  692.21 
by  adding  a  new  paragraph  (j)  to  provide 
that,  to  the  extent  practicable,  the 
proportion  of  the  funds  awarded  to 
independent  students  in  the  SSIG 
Program  shall  be  the  same  proportion  of 
funds  awarded  to  independent  students 
as  is  in  the  State  program  or  programs 
of  which  the  State's  SSIG  Program  is  a 
part. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  in  this 
document  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  692 

Grant  programs — education, 
Postsecondary  education.  State 
administered — education.  Student 
Aid — education.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.096,  State  Student  Incentive 
Grant  Program) 

Dated:  January  14, 1994. 
Richard  W.  Riley. 

Secretary  of  Education. 

The  Secretary  amends  part  692  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  692— STATE  STUDENT 
INCENTIVE  GRANT  PROGRAM 

1.  The  authority  citation  for  part  692 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1070c  through  1070c- 
4,  unless  otherwise  noted. 

•         •         •         •         • 

2.  Section  692.3  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 
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§  692.3    What  regulations  apply  to  the  State 
Student  Incentive  Grant  Program? 

•         *         *         •         • 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  75.60-75.62  (Ineligibility 
of  Certain  Individuals  to  Receive 
Assistance). 

(2)  34  CFR  part  76  (State- 
Administered  Programs). 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 
•        •        »        *        » 

(d)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 
(Authority:  20  U.S.C.  1070c-1070c^) 

3.  In  §  692.4,  paragraph  (a)  is 
amended  by  removing  the  terms. 
•'Academic  year  (§  668.2)",  "Campus- 
based  programs  (§668.2)".  "Guaranteed 
Student  Loan  Program  (§668.2)". 
"Income  Contingent  Loan  Program 
(§668.2)".  "Pell  Grant  Program 
(§668.2)".  "PLUS  Program  (§668.2)". 
and  "Postsecondary  vocational 
institution  (§668.5)";  by  redesignating 
paragraph  M  as  paragraph  (c);  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  692.4    What  definitions  apply  to  the  State 
Student  Incentive  Grant  Program? 

•  *        *        •        • 

(b)  Definitions  in  the  HE  A.  The 
following  terms  used  in  this  part  are 
defined  in  section  481(a).  (b).  (c).  and 
(d)oftheHEA: 

Academic  year 

Institution  of  higher  education 
Postsecondary  vocational  institution 
Proprietary  institution  of  higher  education 

•  •         •         *         * 
4.  Section  692.10  is  amended  by 

revising  paragraph  (b)  to  read  as  follows: 


§  692.10    How  does  the  Secretary  allot 
funds  to  the  States? 

•        •        •        •        • 

(b)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  the  Secretary  determines 
the  number  of  students  "deemed 
eligible"  to  participate  in  a  State's  SSIG 
Program  by  dividing  the  amount  of  that 
State's  SSIG  expenditures,  including 
both  its  Federal  allotment  and  the  State- 
appropriated  funds  matching  the 
allotment,  by  the  average  grant  award 
per  student  of  all  participating  States. 
The  Secretary  determines  the  "average 
grant  award  per  student"  by  dividing 
the  total  number  of  student  recipients 
for  all  States  into  the  total  amount  of 
SSIG  expenditures  for  all  States, 
including  both  the  Federal  allotments 
and  the  State-appropriated  funds 
matching  those  allotments.  In  making 
this  determination,  the  Secretary  uses 
the  most  current  available  data  reported 
by  each  State. 

5.  Section  692.21  is  amended  by 
removing  the  periods  after  paragraphs 
(a)  and  (d);  adding  semi-colons  after 
paragraphs  (a)  and  (d);  redesignating 
paragraphs  (e),  (f).  (g).  (h).  and  (i)  as 
paragraphs  (f).  (g),  (h),  (i),  and  (k), 
respectively;  adding  new  paragraphs  (e) 
and  (j);  revising  paragraphs  (b),  (c),  and 
redesignated  pargraphs  (g),  and  (i);  and 
revising  the  Office  of  Management  and 
Budget  control  number  at  the  end  of  the 
section  to  read  as  follows: 

§  692.21    What  requirements  must  be  met 
by  a  State  program? 

•  •        •        •        • 

(b)  Provides  assistance  only  to 
students  who  meet  the  eligibility 
requirements  in  §692.40; 

(c)  Provides  that  assistance  under  this 
program  to  a  full-time  student  will  not 
be  more  than  $5,000  for  each  academic 
year; 

•  •        *        •        * 

(e)  Provides  that  no  student  or  parent 
shall  be  charged  a  fee  that  is  payable  to 
an  organization  other  than  the  State  for 
the  purpose  of  collecting  data  to  make 
a  determination  of  financial  need  in 
accordance  with  paragraph  (d)  of  this 
section; 

•  •        •        •        • 

(g)  Provides  that,  if  a  State  awards 
grants  to  independent  students  or  to 
students  who  are  less-than-fuU-time 
students  enrolled  in  an  institution  of 
higher  education,  a  reasonable  portion 


of  the  State's  allocation  must  be 
awarded  to  those  students; 
•        •••'• 

(i)  Provides  for  State  expenditures 
under  the  State  program  of  an  amount 
that  is  not  less  than — 

(1)  The  average  annual  aggregate 
expenditures  for  the  preceding  three 
fiscal  years;  or 

(2)  The  average  annual  expenditure 
per  full-time  equivalent  student  for 
those  years; 

(j)  Provides  that,  to  the  extent 
practicable,  the  proportion  of  the  funds 
awarded  to  independent  students  in  the 
SSIG  Program  shall  be  the  same 
proportion  of  funds  awarded  to 
independent  students  as  is  in  the  State 
program  or  programs  of  which  the 
State's  SSIG  Program  is  a  part;  and 

•  •        *        •        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0660) 

•  •         •         *         • 

6.  Section  692.30  is  amended  by 
removing  the  first  of  the  duplicate 
paragraphs  (e)(2). 

7.  Section  692.41  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  paragraphs  (a)  (1).  (2),  and  (3), 
respectively;  by  designating  the 
introductory  text  as  the  introductory 
text  of  paragraph  (a);  by  revising 
paragraph  (a)(1);  and  by  adding  a  new 
paragraph  (b).  to  read  as  follows: 

§  692.41    What  standards  ntay  a  State  use 
to  determine  substantial  financial  need? 

(a)  *   •   • 

(1)  A  system  for  determining  a 
student's  financial  need  under  part  F  of 
title  IV  of  the  HEA; 

•  •     "  •        •        • 

(b)  The  Secretary  generally  approves  a 
need-analysis  system  under  paragraph 
(a)  (2)  or  (3)  of  this  section  only  if  the 
need-analysis  system  applies  the  term 
"independent  student"  as  defined  under 
section  480(d)  of  the  HEA.  However,  for 
good  cause  shown,  the  Secretary  may 
approve,  on  a  case-by-case  basis,  a 
State's  need  analysis  system  that  uses  a 
definition  for  "independent  student" 
that  varies  from  that  term  as  defined  in 
section  480(d)  of  the  HEA. 

•  •        •        •        • 

|FR  Doc.  94-1692  Filed  1-27-94;  8:45  am] 

BILU»<G  COOC  4000-01 -P 


!. 


■ft       .^^^S  5 

^^^■M ^^w  «■ 

^                        M  ^M                     ■ 

i  1 

^          **  S 


Friday 

January  28,  1994 


Part  V 

Department  of 
Defense 


Department  of  the  Army 


Corps  of  Engineers 


33  CFR  Part  334 

Restricted  Area,  Pacific  Ocean  Offshore 

of  Camp  Pendleton,  CA;  Rule 


4226 


Federal  Register  /  Vol.  59.  No.  19  /  Friday,  January  28.  1994  /  Rules  and  Regulations 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  334 

Restricted  Area,  Pacific  Ocean 
Offshore  of  Camp  Pendleton,  San 
Diego  County,  CA 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  rule. 


summary:  This  rule  adopts  as  final,  the 
Corps  regulations  contained  in  33  CFR 
334.905  Pacific  Ocean,  offshore  of  Camp 
Pendleton.  California,  Fallbrook 
restricted  area,  which  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  on  October  15, 1993. 
EFFECTIVE  DATE:  October  15, 1993. 
ADDRESSES:  HQUSACE,  CEC\V-OR. 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Ms.  Elizabeth  White  at  (619)  455-9422 
or  Mr.  Ralj^h  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer  of  the  Naval 
Weapons  Station  requested  the  Corps  to 
establish  a  restricted  anchorage  area 
(identified  as  Fallbrook).  offshore  of 
Camp  Pendleton,  San  Diego  County, 
California.  In  accordance  with  Naval 
Sea  Systems  Command,  OPS  Volume  1 
Manual,  Ammunition  and  Explosives 
/\shore  Safety  Regulations  for  Handling, 
Storing,  Production,  Renovation,  and 
Shipping,  a  safety  distance  of  9,000  feet 
o  inhabited  structures  is  required  for 
he  anticipated  net  explosive  weight  of 


5,500,000  pounds.  During  loading/ 
unloading,  vessel  traffic  and  anchorage 
would  be  restricted  to  a  distance  not 
closer  than  5,400  feet  fi-om  the  vessel. 
The  Fallbrook  anchorage  site  has  been 
intermittently  utilized  in  the  past  and 
its  use  needs  to  be  continued  in  support 
of  replenishment  operations  associated 
with  the  transfer  of  ordnance  from  the 
Fallbrook  Annex  to  and  from  naval 
combatants  and  ammunition  ships.  The 
Navy's  utilization  of  this  anchorage  is 
expected  to  grow  to  a  maximum  of  10 
days  per  month.  This  planned  long-term 
utilization  for  replenishment  operations 
necessitates  establishment  of  the 
restricted  anchorage.  The  Corps  Los 
Angeles  District  Engineer  issued  a 
public  notice  on  June  2, 1993,  which 
solicited  comments  on  this  proposed 
restricted  area  to  all  known  interested 
parties.  The  District  did  not  receive  any 
objections  to  the  establishment  of  the 
restricted  anchorage  area.  There  also 
were  no  comments  received  in  response 
to  the  interim  final  rule  and 
accordingly,  the  rule  is  adopted  without 
change. 

Economic  Assessment  and  Cerlificatioii 

This  final  rule  is  issued  with  respect 
to  a  military  function  of  the  Defense 
Department  and  the  provisions  of  E.O. 
12866  do  not  apply.  These  rules  have 
been  reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 


small  government)  jurisdictions.  There 
is  no  anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic.  There  are  no  recreational  or 
commercial  fishery  operations  presently 
in  or  using  the  waters  within  this  area 
because  of  ongoing  military  operations. 
Therefore,  no  loss  of  resources  or  use  of 
resources  would  be  borne  by  the  public. 
Therefore,  it  has  been  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water). 
Transportation. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C  1}  and 
40  Stat.  892:  (33  U.S.C  3) 

2.  Accordingly,  the  interim  final  rule 
amending  33  CFR  part  334  which  was 
published  at  58  FR  53426  on  October 
15,  1993,  is  adopted  as  a  final  rule 
without  change. 

Dated:  January  14,  1994. 
Stanky  G.  Genega. 

Major  General.  USA.  Director  of  Civil  Works. 
(FR  Doc.  94-1838  Filed  1-27-94;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4830-7] 

RIN  2060-AE39 

National  Emissions  Standards  for 
Radionuclide  Emissions  From 
Facilities  Licensed  by  ttie  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  Not  Operated  by  the 
Department  of  Energy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  confirms  that  40 
CFR  part  61,  subpart  I,  is  presently  in 
effect  for  t .-.  o  categories:  (1)  Facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (NRC)  or  NRC  Agreement 
States  except  for  commercial  nuclear 
power  reactors  and  (2)  all  federal 
facilities  not  operated  by  the 
Department  of  Energy  (DOE).  The 
effectiveness  of  Subpart  I  is  presently 
stayed  for  commercial  nuclear  power 
reactors.  The  previous  stay  of  Subpart  I 
for  NRC  and  Agreement  State  licensees 
other  than  nuclear  power  reactors 
Bxpired  on  November  15. 1992.  and  has 
[lot  been  extended  or  renewed.  All  NRC 
md  Agreement  State  licensees  other 
;han  nuclear  power  reactors,  as  well  as 
federal  facilities  not  operated  by  DOE, 
u-e  now  subject  to  all  applicable 
arovisions  of  subpart  I.  Each  a^ected 
'acjlity  must  demonstrate  compUanqe 
or  calendar  year  1993  with  the  annual 
jmission  standard  set  forth  in  40  CFR 
51.102,  utilizing  the  procedures 
specified  ir.  40  CFR  61.103.  Those 
acilities  which  are  not  exempt  bom 
eporting  requirements  under  40  CFR 
)  1.1 04(b)  must  submit  the  annual  report 
:onceming  emissions  for  calendar  year 
1993  required  by  40  CFR  61.104(a)  to 
•PA  by  March  31.  1994.  Facilities  that 
ire  unable  to  gather  the  necessary 
n  formation  and  report  to  EPA  by  March 
II,  1994  should  request  an  extension 
rom  the  appropriate  EPA  regional 
iffice.  EPA  will  consider  extensions  of 
ip  to  60  days. 

lATES:  40  CFR  part  61.  subpart  I  became 
ffective  for  NRC  and  Agreement  State 
icensees  other  than  commercial  nuclear 
lower  reactors  on  November  16, 1992. 
"hose  facilities  which  are  not  exempt 
rom  reporting  requirements  under  40 
IFR  61.104(b)  must  submit  the  annual 
eport  concerning  emissions  required  by 
0  CFR  61.104(a)  for  calendar  year  1993 
3  EPA  by  March  31, 1994.  Facilities 
[lat  are  unable  to  gather  the  necessary 
iformation  and  report  to  EPA  by  March 
1.  1994  should  request  an  extension 
■om  the  appropriate  EPA  regional 


office.  EPA  will  consider  extensions  of 
up  to  60  days. 

FOR  FURTHER  WFORMATION  CONTACT: 
David  P.  O'Very,  Air  Standards  and 
Economic  Branch,  Criteria  and 
Standards  Division  (6602J),  Office  of 
Radiation  and  Indoor  Air, 
Environmental  Protection  Agency, 
Washington,  DC  20460,  (202)  233-9762. 

SUPPLEMENTARY  INFORMATION:       • 
I.  Background 

On  October  31,  1989,  EPA 
promulgated  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  to  control  radionuclide 
emissions  to  the  ambient  air  from 
several  source  categories.  This  rule  was 
published  in  the  Federal  Register  on 
December  15, 1989  (54  FR  51654). 

Subpart  I  limits  radionuclide 
emissions  to  the  ambient  air  from  NRC- 
licensed  facilities  to  that  amount  which 
would  cause  any  member  of  the  public 
to  receive  in  any  year  an  effective  dose 
equivalent  (ede)  of  10  millirem,  of 
which  no  more  than  3  millirem  ede  may 
be  from  radioiodines.  These  limits 
involved  application  to  radionuclide 
emissions  of  the  Agency's  policy  for 
regulating  section  112  pollutants  which 
was  first  announced  in  the  benzene 
NESHAP  (54  FR  38044  September  14. 
1989).  and  utilized  the  two-step  process 
outlined  in  NRDCv.  EPA,  824  F.2d  at 
1146  (1987)  (the  Vinyl  Chloride 
decision). 

At  the  time  of  promulgation  of  the 
radionuclide  NESHAPS  rule,  EPA 
granted  reconsideration  of  subpart  I 
based  on  information  received  late  in 
the  rulemaking  from  the  NRC  and  the 
National  Institutes  of  Health  (NIH).  The 
NRC  was  concerned  about  duplicative 
regulation  of  its  licensees  by  NRC  and 
EPA.  while  the  NIH  was  concerned  with 
the  potential  negative  effects  of  the 
standard  on  the  use  of  nuclear  medicine 
in  patient  treatment.  EPA  subsequently 
extended  the  stay  of  the  effective  date  of 
subpart  I  on  several  occasions,  pursuant 
to  the  authority  provided  by  section 
10(d)  of  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  705,  and  section 
301(a)  of  the  Clean  Air  Act.  42  U.S.C 
7601(a).  (55  FR  10455.  March  21.  1990; 
55  FR  29205.  July  18. 1990;  and  55  FR    " 
38057.  September  17.  1990). 

In  1990.  Congress  enacted  legislation 
comprehensively  amending  the  Clean 
Air  Act.  which  included  a  section 
addressing  the  issue  of  regulatory 
duplication  between  EPA  and  NRC 
Section  112(d)(9)  of  the  CAA  provides, 
that  no  standard  for  radionuclide 
emissions  from  any  category  or 
subcategory  of  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  (or  an 


Agreement  State)  is  required  to  be 
promulgated  under  Section  112  if  the 
Administrator  determines,  by  rule,  and 
after  consultation  with  the  Nuclear 
Regulatory  Commission,  that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategory  provides 
an  ample  margin  of  safety  to  protect  the 
public  health.  This  provision  enables 
EPA  to  eliminate  duplication  of  effort 
between  EPA  and  NRC  so  long  as  public 
health  is  protected  with  an  ample 
margin  of  safety. 

On  April  24, 1991,  EPA  issued  a  final 
rule  staying  until  November  15, 1992 
the  effectiveness  of  subpart  I  for  all 
categories  of  facilities  Ucensed  by  the 
NRC  or  NRC  Agreement  States  except 
nuclear  power  reactors  (56  FR  18735). 
The  purpose  of  this  stay  was  to  avoid 
the  costs  and  disruption  associated  with 
formal  implementation  of  subpart  I 
while  EPA  was  collecting  additional 
information  necessary  to  make  the 
substantive  determination  for  these 
facilities  contemplated  by  CAA  Section 
112(d)(9).  NESHAPS  Rulemaking  on 
Nuclear  Regulatory  Commission  and 
Agreement  State  Licensees  Other  Than 
Nuclear  Power  Reactors.  EPA  430-R- 
92-011  (November  1992).  (On  August  5. 
1991,  EPA  proposed  to  rescind  subpart 
I  for  commercial  nuclear  power  reactors 
(56  FR  37196)  and  issued  a  final  rule 
staying  the  effectiveness  of  subpart  I  for 
nuclear  power  reactors  during  the 
pendency  of  the  substantive  rulemaking 
on  rescission  (56  FR  37158)). 

The  Natural  Resources  Defense 
Council  (NRDC)  petitioned  for  judicial 
review  of  the  rule  staying  subpart  I  for 
NRC  and  Agreement  State  licensees 
other  than  nuclear  power  reactors.  On 
September  25. 1992,  the  DC  Circuit 
Court  of  Appeals  issued  a  decision 
holding  that  EPA  had  exceeded  its 
authority  by  staying  subpart  I  while  it 
was  collecting  the  information  required 
to  make  a  finding  under  CAA  section 
112(d)(9).  NRDCv.  Reilly.  976  F.2d  36 
(DC  Cir.  1992). 

EPA  completed  its  investigation  of 
radionuclide  emissions  by  NRC  and 
Agreement  State  licensees  other  than 
nuclear  power  reactors  while  the 
litigation  in  the  DC  Circuit  Court 
concerning  the  rule  staying  subpart  I  for 
these  facilities  was  still  pending.  On 
September  18, 1992,  EPA  announced 
that  it  intended  to  propose  rescission  of 
subpart  I  for  these  facilities  and 
proposed  a  rule  which  would  further 
stay  subpart  I  during  the  pendency  of 
the  substantive  rulemaking  on 
rescission  (57  FR  43173).  Although  EPA 
did  propose  to  rescind  subpart  I  for  NRC 
and  Agreement  State  licensees  other 
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than  nuclear  power  reactors  on 
December  1. 1992  (57  PR  56877),  EPA 
did  not  adopt  the  proposed  stay.  EPA 
concluded  Uiat  the  Court's  ruling  in 
NHDC\.  Reilly  had  left  substantial 
doubt  concerning  the  legality  of  any 
further  stay  of  subpart  I  for  these 
facilities  and  decided  not  to  issue  any 
further  stay.  As  a  result,  the  rule  staying 
subpart  I  for  NRC  and  Agreement  State 
licensees  other  than  nuclear  power 
reactors  expired  by  its  own  terms  on 
November  15.  1992,  and  subpart  I  took 
effect  for  these  facilities  on  November 
16,  1992  (the  official  mandate 
implementing  the  DC  Circuit  Co.urt's 
decision  in  NRDC  v.  Reilly  was  not 
transmitted  until  after  the  stay  had 
already  expired). 

II.  Implementation  of  Subpart  I  as 
Applied  to  NRC-Licensed  Facilities 
Other  Than  Nuclear  Power  Reactors 

Subpart  I  became  effective  on 
November  16,  1992  for  all  categories  of 
facilities  licensed  by  NRC  or  Agreement 
States  except  for  commercial  nuclear 
power  reactors.  Subpart  I  was  already  in 
effect  prior  to  that  time  for  federal 
facilities  not  operated  by  DOE. 

At  this  time.  EPA  has  not  taken  final 
administrative  action  concerning  the 
rule  to  rescind  subpart  I  for  NRC  and 
Agreement  State  licensees  other  than 
commercial  nuclear  power  reactors 
which  it  proposed  on  December  1, 1992. 
EPA  is  recommending  that  NRC  make 
certain  changes  in  its  regulatory 
program  in  order  to  fully  support  the 
substantive  finding  which  is  required  by 
CAA  Section  112(d)(9)  before  EPA  may 
rescind  subpart  I  for  NRC  licensees 
other  than  commercial  nuclear  power 
reactors.  EPA  and  NRC  are  presently 
engaged  in  consultations  concerning 
specific  actions  which  would  strengthen 
the  basis  for  rescission  of  subpart  I  for 
this  category,  but  it  is  unlikely  that  any 
agreement  between  EPA  and  NRC 
concerning  additional  measures  could 
be  implemented  quickly.  While  the 
rulemaking  concerning  rescission  is  still 
pending,  EPA  advises  all  facilities  not  to 
presume  that  EPA  will  take  any 
particular  action  in  that  rulemaking  and 


to  proceed  in  the  meantime  with  all 
legally  required  compliance  activities. 
Because  subpart  I  first  took  effect  for 
NRC  and  Agreement  State  licensees 
other  than  nuclear  power  reactors  near 
the  end  of  1992,  EPA  has  determined 
that  affected  facilities  were  not  required 
to  demonstrate  compliance  with  subpart 
I  for  calendar  year  1992.  However,  each 
NRC  or  Agreement  State  licensee,  as 
well  as  each  federal  facility  not  operated 
by  DOE.  is  now  subject  to  all  provisions 
of  subpart  I.  Each  affected  facility  must 
demonstrate  compliance  for  calendar 
year  1993  with  the  annual  emission 
standard  set  forth  in  40  CFR  61.102, 
utilizing  the  procedures  specified  in  40 
CFR  61.103.  Those  facilities  which  are 
not  exempt  from  reporting  requirements 
under  40  CFR  61.104(b)  must  submit  the 
annual  report  concerning  emissions  for 
calendar  year  1993  required  by  40  CFR 
61.104(a)  to  EPA  by  March  31,  1994. 
Facilities  that  are  unable  to  gather  the 
necessary  information  and  report  to  EPA 
by  March  31,  1994  should  request  an 
extension  from  the  appropriate  EPA 
regional  office  listed  below.  EPA  will 
consider  extensions  of  up  to  60  days. 

As  required  by  40  CFR  61.04,  all 
requests,  reports,  applications, 
submittals,  and  other  communications 
to  EPA  pursuant  to  the  standards  in 
subpart  I  should  be  submitted  in 
duplicate  to  the  appropriate  Regional 
Office  of  the  EPA  to  the  attention  of  the 
Director  of  the  Division  indicated  in  the 
following  list  of  EPA  Regional  Offices: 

Region  I  (Connecticut,  Maine. 
Massachusetts.  New  Hampshire,  Rhude 
Island,  Vermont),  Director.  Air.  Pesticidi^s. 
and  Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency,  |ohn  F. 
Kennedy  Federal  Building.  Boston,  M\ 
02203.  ' 

Region  II  (New  fersey.  New  York.  Puerto 
Rico,  Virgin  Islands),  Director,  Air  and  Waste 
Management  Division.  U.S.  Environmental 
Protection  Agencv.  Federal  Office  Building. 
26  Federal  Plaza.New  York,  NY  10278. 

Region  111  (Delaware.  District  of  Columbia. 
Maryland.  Pennsylvania.  West  Virginia). 
Director,  Air,  Toxics  and  Radiation 
Maniigement  Division,  U.S.  Environmental 
Protection  Agencv.  841  Chestnut  .St.. 
Philadelphia.  PA  19107. 


Region  IV  (Alabama.  Florida.  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee),  Director,  Air. 
Pesticides  and  Toxics  Miinagement  Division. 
U.S.  Environmental  Protection  Agency.  345 
Courtland  Street  NE.  Atlanta,  GA  30365. 
Region  V  (Illinois,  Indiana.  Michigan, 
Minnesota,  Ohio.  Wisconsin).  Director,  Air 
and  Radiation  Division.  U.S.  Environmental 
Protection  Agency.  77  West  Jackson  Blvd.. 
Chicago,  IL  60604-3590. 

Region  VI  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma.  Texas),  Director,  Air. 
Pesticides,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency.  1443  Ross 
Avenue,  Dallas,  TX  75202. 

Region  Vll  (Iowa.  Kansas,  Missouri. 
Nebraska),  Director,  Air  and  Toxics  Division. 
U.S.  Environmental  Protection  Agepry.  72fi 
Minnesota  Avenue.  Kansas  City.  KS  66101. 

Region  VIII  (Colorado.  Montana.  North 
Dakota.  South  Dakota,  Utah,  Wyoming), 
Director,  Air,  Radiation,  and  Toxics  Division. 
U.S.  Environmental  Protection  Agency.  999 
18th  Street.  Suite  500.  Denver.  CO  80202- 
2460. 

Region  IX  (American  Samoa.  Arizona. 
California,  Guam.  Hawaii.  Nevada).  Director. 
Air  &  Toxics  Division.  U.S.  Environmental 
Protection  Agencv.  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Region  X  (Alaska.  Oregon.  Idaho. 
Washington).  Director.  Air  &  Toxics  Division. 
U.S.  Environmental  Protection  Agencv.  1200 
Sixth  Avenue.  Seattle.  WA  98101. 

Facility  operators  and  owners  desiring 
further  information  should  write  to 
Eleanor  Thornton,  Air  Standards  and 
Economic  Branch,  Criteria  and 
Standards  Division  (6602)).  Office  of 
Radiation  and  Indoor  Air, 
Environmental  Protection  Agency. 
Washington,  DC  20460  to  obtain  a  copv 
of  EPA's  Guide  for  Determining 
Compliance  with  the  Clean  Air  Act 
Standards  for  Radionuclide  Emissions 
from  NRC-Licensed  and  Non-1  )()E 
Federal  Facilities,  the  COMPLY 
computer  code,  and  the  User's  Guide  for 
the  COMPLY  Computer  Code. 

Dated.  Ianuar\' 20.  1994. 
Carol  M.  Browner, 
Administrator 

jFR  Doc.  94-1960  Filed  1-27-94;  H;4:'.  am] 
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CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequestration 
Preview  Report  for  Fiscal  Year  1995  to 
Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  EteHcit 
Control  Act  of  1985  (2  U.S.C.  904(b)). 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  1995  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Stanley  L.  Greigg. 

Director,  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 
|FR  Doc.  94-2188  Filed  1-27-94;  11:57  ami 
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LIST  OF  PUBLIC  LAWS 

Mole:  The  list  of  Puttie  Laws 
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103d  Congress  has  been 
compteted  and  wi«  resume 
when  bttts  are  enacted  into 


law  dunng  the  second  session 
of  the  103d  Ckjngress,  which 
convenes  on  January  25. 
1994. 

A  cumulative  list  of  Public 
Laws  tor  the  first  session  of 
the  103d  Congress  was 
puttished  in  Part  IV  of  the 
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3,  1994. 
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Presidential  Documents 


Tide  3— 

The  President 


Executive  Order  12893  of  January  26,  1994 

Principles  for  Federal  Infrastructure  Investments 


A  well-functioning  infrastructure  is  vital  to  sustained  economic  growth, 
to  the  quality  of  life  in  our  communities,  and  to  the  protection  of  our 
environment  and  natural  resources.  To  develop  and  maintain  its  infrastruc- 
ture facilities,  our  Nation  relies  heavily  on  investments  by  the  Federal  Gov- 
ernment. 

Our  Nation  will  achieve  the  greatest  benefits  from  its  infrastructure  facilities 
if  it  invests  wisely  and  continually  improves  the  quality  and  performance 
of  its  infrastructure  programs.  Therefore,  by  the  authority  vested  in  me 
as  President  by  the  Constitution  and  the  laws  of  the  United  States  of  America, 
it  is  hereby  ordered  as  follows: 

Section  1.  Scope.  The  principles  and  plans  referred  to  in  this  order  shall 
apply  to  Federal  spending  for  infrastructure  programs.  For  the  purposes 
of  this  order.  Federal  spending  for  infrastructure  programs  shall  include 
direct  spending  and  grants  for  transportation,  water  resources,  energy,  and 
environmental  protection. 

Sec  2.  Principles  of  Federal  Infrastructure  Investment. 

Each  executive  department  and  agertcy  with  infrastructure  responsibilities 
(hereinafter  referred  to  collectively  as  "agencies")  shall  develop  and  imple- 
ment plans  for  infrastructure  investment  and  management  consistent  with 
the  following  principles: 

(a)  Systematic  Analysis  of  Expected  Benefits  and  Costs.  Infrastructure  in- 
vestments shall  be  based  on  systematic  analysis  of  expected  benefits  and 
costs,  including  both  quantitative  and  qualitative  measures,  in  accordance 
with  the  following: 

(1)  Benefits  and  costs  should  be  quantified  and  monetized  to  the 
maximum  extent  practicable.  All  types  of  benefits  and  costs,  both 
market  and  nonmarket.  should  be  considered.  To  the  extent  that 
environmental  and  other  nonmarket  benefits  and  costs  can  be  quan 
tified,  they  shall  be  given  the  same  weight  as  quantifiable  market 
benefits  and  costs. 

(2)  Benefits  and  costs  should  be  measured  and  appropriately  dis- 
counted over  the  full  life  cycle  of  each  project.  Such  analysis  will 
enable  informed  tradeoffs  among  capital  outlays,  operating  and  main- 
tenance costs,  and  nonmonetary  costs  borne  by  the  public. 

(3)  When  the  amount  and  timing  of  important  benefits  and  costs 
are  uncertain,  analyses  shall  recognize  the  uncertainty  and  address 
it  through  appropriate  quantitative  and  qualitative  assessments 

(4)  Analyses  shall  compare  a  comprehensive  set  of  options  that 
include,  among  other  things,  managing  demand,  repairing  facilities. 
and  expanding  facilities. 

(5)  Analyses  should  consider  not  only  quantifiable  measures  of  bene- 
fits and  costs,  but  also  qualitative  measures  reflecting  values  that 
are  not  readily  quantified. 
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(b)  Efficient  Management.  Infrastnicture  shall  be  managed  efficiently  in 
accordance  with  the  following: 

(1)  The  efficient  use  of  infrastructure  depends  not  only  on  physical 
design  features,  but  also  on  operational  practices.  To  improve  these 
practices,  agencies  should  conduct  periodic  reviews  of  the  operation 
and  maintenance  of  existing  facilities. 

(2)  Agencies  should  use  these  reviews  to  consider  a  variety  of 
management  practices  that  can  improve  the  return  from  infrastruc- 
ture investments.  Examples  include  contracting  practices  that  reward 
quality  and  innovation,  and  design  standards  that  incorporate  new 
technologies  and  construction  techniques. 

(3)  Agencies  also  should  use  these  reviews  to  identify  the  demand 
for  different  levels  of  infrastructure  services.  Since  efficiont  levels 
of  service  can  often  best  be  achieved  by  properly  pricing  infrastruc- 
ture, the  Federal  Government— through  its  direct  investments,  grants, 
and  regulations— should  promote  consideration  of  market-based 
mechanisms  for  managing  infrastructure. 

(c)  Private  Sector  Participation.  Agencies  shall  seek  private  sector  participa- 
tion in  infrastructure  investment  and  management.  Innovative  public-private 
initiatives  can  bring  about  greater  private  sector  participation  in  the  owner- 
ship, financing,  construction,  and  operation  of  the  infrastructure  programs 
referred  to  in  section  1  of  this  order.  Consistent  with  the  public  interest 
agencies  should  work  with  State  and  local  entities  to  minimize  legal  ard 
regulatory  barriers  to  private  sector  participation  in  the  provision  of  infra- 
structure facilities  and  services. 

id)  Encouragement  of  More  Effective  State  and  Local  Programs.  To  promote 
the  efficient  use  of  Federal  infrastructure  funds,  agencies  should  encourage 
the  State  and  local  recipients  of  Federal  grants  to  implement  planning  and 
information  management  systems  that  support  the  principles  set  forth  i-i 
section  2(a)  through  (c)  of  this  order.  In  turn,  the  Federal  Government 
should  use  the  information  from  the  State  and  local  recipients'  management 
systems  to  conduct  the  system-level  reviews  of  the  Federal  Government's 
infrastructure  programs  that  are  required  by  this  order. 

Sec.  3.  Submission  of  Plans.  Agencies  shall  submit  initial  plans  to  implement 
!..^woPm1^'P'®^  ^°  *^®  Director  of  the  Office  of  Management  and  Budget 
{  0MB  )  by  March  15.  1994.  Agency  plans  shall  list  the  actions  that  vviU 
be  taken  to  provide  the  data  and  analysis  necessary  for  supporting  infraslrur-- 
ture-related  proposals  in  future  budget  submissions.  Agency  implementation 
plans  should  be  consistent  with  OMB  Circular  A-94  that  outlines  the  analyt- 
ical methods  required  under  the  principles  set  forth  in  section  2  of  this 
order. 

Sec.  4.  Application  to  Budget  Submissions.  Beginning  with  the  fiscal  year 
1996  budget  submission  to  OMB.  each  agency  should  use  these  principles 
to  justify  niajor  infrastructure  investment  and  grant  programs.  Major  programs 

^r®.  «^  -M.  ^^  *^°^^  programs  with  annual  budgetary  resources  in  excess 
ot  $50  million. 

Sec.   5.  Application  to  Legislative  Proposals.   Beginning  March   15    1994 
agencies  shall  employ  the  principles  set  forth  in  section  2  of  this  order 
?"  i^wi    Z®*^"®^*  of  OMB.  shall  provide  supporting  analyses  when  request- 
ing OMB  clearance  for  legislative  proposals  that  would  authorize  or  reauthor- 
ize infrastructure  programs. 

Sec.  6.  Guidance.  The  Office  of  Management  and  Budget  shall  provide 
guidance  to  the  agencies  on  the  implementation  of  this  order. 
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Sec.  7.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  a  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 


OsJ\)ljAiL*AA  <PtUuodb^^X/s 


IFR  Doc  94-2261 
Filed  1-27-94;  3:45  pm) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  26,  1994. 
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Presidential  Documents 


Executive  Order  12894  of  January  26,  1994 
North  Pacific  Marine  Science  Organization 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  the  International 
Organizations  Immunities  Act  (59  Stat.  669,  22  U.S.C.  288),  and  having 
found  that  the  North  Pacific  Marine  Science  Organization  is  a  public  inter- 
national organization  in  which  the  United  States  participates  within  the 
meaning  of  the  International  Organizations  Immunities  Act,  I  hereby  des- 
ignate the  North  Pacific  Marine  Science  Organization  as  a  public  international 
organization  entitled  to  enjoy  the  privileges,  exemptions,  and  immunities 
conferred  by  the  International  Organizations  Immunities  Act.  This  designa- 
tion is  not  intended  to  abridge  in  any  respect  privileges,  exemptions,  or 
immunities,  which  such  organization  may  have  acquired  or  may  acquire 
by  international  agreements  or  by  congressional  action. 


iXrtAjsX^uoA  <rtu^Mdk-^ 


IFR  Doc.  94-2267 
Filed  1-27-94:  4:03  pm) 
Billing  code  319S-01-P 


THE  WHITE  HOUSE, 
January  26,  1994. 


Federal  Register  /  Vol.  59.  No.  20  /  Monday.  January  31.  1994  /  Presidential  Documents  4239 


Presidential  Documents 


Executive  Order  12895  of  January  26,  1994 

North  Pacific  Anadromous  Fish  Commission 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  the  International 
Organizations  Immunities  Act  (59  Stat.  669.  22  U.S.C.  288).  and  having 
found  that  the  North  Pacific  Anadromous  Fish  Commission  is  a  public 
international  organization  in  which  the  United  States  participates  within 
the  meaning  of  the  International  Organizations  Immunities  Act.  I  hereby 
designate  the  North  Pacific  Anadromous  Fish  Commission  as  a  public  inter- 
national organization  entitled  to  enjoy  the  privileges,  exemptions,  and  immu- 
nities conferred  by  the  International  Organizations  Immunities  Act.  This 
designation  is  not  intended  to  abridge  in  any  respect  privileges,  exemptions, 
or  immunities,  which  such  organization  may  have  acquired  or  may  acquire 
by  international  agreements  or  by  congressional  action. 


IXrtOsAjuoA  ^Pto^i^^ 


IFR  Doc   94-2266 
Filed  1-27-94.  4:04  pmi 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  26,  1994. 
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Monday,  fanuary  31.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect.  most  oi  which 
are  keyed  to  and  codified  in  the  Code  ol 
Federal  RegiHatJons,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  15*0. 

The  Code  o(  Federal  Regulations  is  sold  t}y 
the  Superintendent  of  Docurrents.  Prices  ot 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  o(  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Part  630 
RIN  320&-AF  75 

Absence  and  Leave;  Voluntary  Leave 
Transfer  arxl  Voluntary  Leave  Bank 
Programs 

AGENCY:  Office  ofPersonneF 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  enable  agencies  to 
implement  permanent  voluntary  leave 
transfer  and  leave  bank  programs  and  to 
make  certain  other  changes  as  provided 
by  the  Federal  Employees  Leave  Sharing 
Amendments  Act  of  1993  (October  8. 
1993). 

The  interim  regulations  require  each 
agency  to  have  procedures  whereby 
employees  can  donate  armual  leave  to 
other  employees  with  medical 
emergencies  who  are  in  need  of  leave. 
In  addition,  agencies  will  now  be 
permitted  to  establish  or  terminate  leave 
banks  without  prior  OPM  approval. 
Employees  will  be  permitted  to 
participate  in  both  the  leave  bank  and 
leave  transfer  programs  (if  the  agency 
has  both)  for  the  same  medical 
emergency.  The  interim  regulations  also 
implement  changes  that  make  it  easier 
for  employees  to  qualify  as  leave 
recipients  by  excluding  advanced  leave 
from  an  employee's  "availabb  paid 
leave"  and  by  reducing  &om  BO  to  24 
the  number  of  hours  unpaid  absence 
that  constitutes  a  "substantial  loss  of 
income."  Finally,  the  interim 
regulations  allow  employees  to  use  their 
accrued  annual  or  sick  leave  if  they  run 
out  of  donated  leave  during  their 
medical  emergency.  Each  agency  may 
determine  its  own  implementation  date 
for  these  interim  regulations,  provided 


that  implementation  occurs  no  later 
than  February  5. 1994. 
DATES:  Effective  Date:  The  interim  rules 
are  effective  January  31, 1994.  Comment 
Date:  Comments  must  be  submitted  on 
or  before  April  1, 1994.  Implementation 
Date:  Agencies  must  implement  these 
rules  by  February  5. 1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Ftss,  Assistant 
Director  for  Compensation  Policy. 
Personnel  Systems  and  Oversight 
Group.  U.S.  Office  of  Personnel 
Management,  room  6H31.  1900  E  Street 
NW..  Washington.  DC  20415. 
FOR  FURTHER  MFOmMTION  CONTACT: 
Bruce  W.  Valoris,  (202)  606-285a 
SUPPLEMENTARY  MFOfWMTION:  Public 
Law  103-103.  the  "Federal  Employees 
Leave  Sharing  Amendments  Act  of 
1993."  October  8.  1993.  establishes  a 
permanent  leave  sharing  program  for 
Federal  employees.  Previously,  this 
program  was  experimental  under  the 
Federal  Employees  Leave  Sharing  Act  of 
1988  (Pub.  L.  100-566).  A  description  of 
the  changes  resulting  from  the  Federal 
Employees  Leave  Sharing  Amendments 
Act  of  1993  follows. 

Requirement  to  Permit  Leave  Transfer 

Each  agency,  including  a  leave  bank 
agency,  must  have  procedures  whereby 
employees  can  donate  annual  leave 
directly  to  emploj-ees  experiencing 
medical  emergencies.  Previously,  the 
law  allowed  an  agency  to  have  either 
one  or  more  leave  banks  or  a  leave 
transfer  program.  All  agencies  that  now 
have  leave  transfer  programs  must 
continue  tiieni.  Agencies  that  now  have 
only  a  leave  hank  must  permit 
employees  to  donate  annua?  leave  to 
other  employees  with  medical 
emergencies  through  leave  transfer. 

Agency  Flexibility  to  Operate  Leare 
Banks 

An  agency  is  permitted  to  establish  a 
leave  bank  program  at  any  time  after  the 
effective  date  of  these  regulations.  Leave 
banks  will  operafe  in  addition  to  the 
leave  transfer  program.  The 
establishment  of  a  leave  bank  program 
will  no  longer  require  OPM  approval 
because  leave  .sharing  is  now 
permanent,  and  there  is  oo  longer  any 
need  to  conduct  varying  experiments. 

An  agency  may  discontinue  a  leave 
bank.  The  interim  regulations  require 
that  agencies  terminating  a  leave  bank 
must  make  provisions  for  the  timely  and 


equitable  distribution  of  any  of  the 

bank's  remaining  leave  babnce  to  the 
agency's  current  leave  bank  recipients, 
leave  bank  members,  or  both. 

An  Employee  May  Participate  in  Both 
Programs 

The  law  and  the  interim  regulations 
permit  an  employee  to  participate  in 
both  leave  transfer  and  leave  bank 
programs  in  the  same  agetury  for  the 
same  medical  emergency  if  his  or  her 
agency  has  established  both  programs. 
In  the  interim  regulations.  OPM  has 
provided  each  agency  with  the  authority 
to  determine  procedures  for  its 
employees  to  receive  and  use  donated 
leave  under  both  programs  for  the  same 
medical  emergency.  Also,  the  interim 
regulations  eliminate  the  requirement 
that  a  leave  recipient's  medical 
emergency  must  be  terminated  upon 
transfer  from  an  organization  operating 
a  leave  transfer  program  to  one 
operating  a  leave  bank. 

Qualifying  To  Become  a  Leave 
Recipient 

In  order  to  make  it  easier  to  qualify  to 
become  a  leave  recipient,  the  law 
provides  that  an  agency  may  not 
consider  any  advanced  leave  that  an 
employee  may  have  w^n  determining 
whether  a  medical  emergency  is  likely 
to  result  in  a  substantial  loss  of  income. 
F^viously.  all  available  paid  leave, 
including  advanced  leave,  was 
considered  when  determining  whether  a 
medical  emergency  would  likely  result 
in  a  substantial  loss  of  income.  In 
keeping  with  this  approach.  OPM  is 
reducing  from  80  to  24  the  number  of 
hours  of  unpaid  absence  that  constitutes 
a  "substantial  loss  of  income."  For 
example,  before  approvir^an 
application  for  a  full-time  employee  to 
become  a  leave  recipient,  the  agency 
must  determine  that  the  absence  from 
duty  without  available  paid  leave — 
excluding  advanced  leave — is.  or  is 
expected  to  be.  at  least  24  hours. 
Previously,  before  an  agency  could 
approve  an  application  for  a  full-tinne 
employee  to  become  a  leave  recipient, 
the  agency  had  to  determine  that  the 
potential  leave  recipient's  absence  hvm 
duty  without  available  paid  leave  was. 
or  was  expected  to  be,  at  least  80  hours. 

Definition — Shared  Leave  Status 

Situ»  employees  may  participate  in 
both  leave  transfer  and  leave  banks,  the 
term  "shared  leave  status"  replaces 
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"transferred  leave  status"  in  subpart  I 
and  is  now  included  in  subpart  ]. 
"Shared  leave  status"  is  deHned  as  the 
administrative  status  of  an  employee 
while  the  employee  is  using  transferred 
leave  under  a  leave  sharing  program  or 
leave  transferred  from  a  leave  bank. 

Use  of  Annual  and  Sick  Leave 

If  the  medical  emergency  continues 
after  the  leave  recipient  exhausts  all 
transferred  leave  and  leave  withdrawn 
from  a  leave  bank,  the  law  now  permits 
an  employee  to  use  any  annual  or  sick 
leave,  as  appropriate,  that  was  earned 
while  the  employee  was  in  a  shared 
leave  status.  Previously,  leave  earned 
while  an  employee  was  using 
transferred  leave  or  leave  withdrawn 
from  a  leave  bank  could  be  used  only 
after  the  medical  emergency  terminated. 
The  maximum  amount  of  leave  that  may 
be  accrued  by  full-time  employees  while 
using  leave  from  either  leave  sharing 
program  (i.e.,  while  in  a  shared  leave 
status)  is  limited  to  a  total  of  40  hours 
of  sick  leave  and  40  hours  of  annual 
leave.  For  part-time  employees  and 
employees  with  uncommon  tours  of 
duty,  the  maximum  amount  of  sick  and 
annual  leave  that  may  be  accrued  while 
in  a  shared  leave  status  is  prorated. 
Leave  earned  while  in  a  shared  leave 
status  must  continue  to  be  credited  to 
separate  accounts  until  the  leave 
recipient  exhausts  all  donated  leave  or 
the  medical  emergency  terminates. 

Technical  and  Confonning  Changes 

All  regulatory  provisions  relating  to 
the  experimental  and  temporary  nature 
of  the  voluntary  leave  transfer  and  leave 
bank  programs  have  been  removed 
because  they  are  now  permanent.  In 
addition,  certain  other  editorial  changes 
have  been  made  to  clarify  the  intent  of 
the  regulations. 

Effective  Dates 

Under  section  2  of  Public  Law  103- 
103,  the  Federal  Employees  Leave 
Sharing  Amendments  Act  of  1993,  the 
repeal  of  section  2(d)  of  the  Federal 
Employees  Leave  Sharing  Act  of  1988  (5 
U.S.C.  6331  note)  became  effective  on 
October  30,  1993.  This  repeal 
eliminated  the  expiration  date  of  the 
experimental  leave  sharing  program. 
Section  6  of  Public  Law  103-103 
provides  that  all  other  sections  of  the 
Act,  and  the  amendments  made  by  the 
Act,  are  effective  on  the  120th  day  after 
enactment— February  5, 1994 — or  such 
earlier  date  as  0PM  may  by  regulation 
prescribe. 

0PM  has  determined  that,  except  for 
section  2  of  the  Act,  the  effective  date 
for  these  changes  shall  be  January  31, 
1994.  Each  agency  is  encouraged  to 


implement  these  rules  as  soon  as 
possible,  but  no  later  than  February  5, 
1994. 

Waiver  of  Delay  in  Effective  Dale 

Pursuant  to  5  U.S.C.  553(d)(3).  I  find 
that  good  cause  exists  for  making  these 
rules  effective  in  less  than  30  days. 
These  rules  are  being  made  effective  on 
January  31, 1994,  in  order  to  allow 
agencies  to  make  the  benefit  of  these 
changes  available  to  employees  on  the 
earliest  practicable  date. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  algencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Depu  ty  Director. 

Accordingly,  OPM  is  amending  part 
630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  63&-ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  set  forth  below: 

Authority:  5  U.S.C.  6311;  §630.303  also 
issued  under  5  U.S.C.  6133(a):  §630.501  and 
subpart  F  also  issued  under  E.0. 11228; 
subpart  G  also  issued  under  5  U.S.C.  6305; 
subpart  H  issued  under  5  U.S.C  6326; 
subpart  I  also  issued  under  5  U.S.C  6332  and 
Public  Laws  100-566. 102  stat.  2834.  and 
103-103. 107  Stat.  1022;  subpart  J  also  issued 
under  5  U.S.C  6362  and  Public  Laws  100- 
566  and  103-103;  and  subpart  K  also  issued 
under  Public  Law  102-25,  105  stat.  92. 

Subpart  I— Voluntary  Leave  Transfer 
Program 


4.  In  §  630.902.  the  definition  of 
"shared  leave  status"  is  added  to  read 
as  follows: 

§630.902    Definitions. 


Sutjpart  I— [Amended] 

2.  In  subpart  I  of  part  630,  all 
references  to  "transferred  leave  status" 
are  revised  to  read  "shared  leave 
status". 

3.  In  §630.901,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  630.901    Purpose  and  applicability. 

(b)  Applicability.  This  subpart  applies 
to  officers  and  employees  to  whom 
subchapter  I  of  chapter  63  of  title  5. 
United  States  Code,  applies. 


Shared  leave  status  means  the 
administrative  status  of  an  employee 
while  the  employee  is  using  transferred 
leave  under  this  subpart  or  leave 
transferred  from  a  leave  bank  under 
subpart  J  of  this  part. 

5.  Section  630.903  is  revised  to  read 
as  follows: 

$  630.903    Administrative  procedures. 

No  later  than  February  5, 1994,  each 
Federal  agency  shall  establish 
procedures  to  permit  the  voluntary 
transfer  of  annual  leave  consistent  with 
this  subpart. 

§630.905    [Amended] 

6.  In  §630.905,  paragraphs  (b)  and  (c) 
are  amended  by  removing  the  number 
"80"  and  adding  in  its  place  the  number 
"24",  and  the  phrase  "(disregarding  any 
advanced  leave)"  is  added  after  the 
words  "available  paid  leave". 

7.  In  §  630.907,  paragraphs  (c)  and 
(d)(1)  are  revised  to  read  as  follows: 

§  630.907    Accrual  of  annual  and  sick 
leave. 

•        •        •        •        • 

(c)  Any  annual  or  sick  leave  accrued 
by  an  employee  under  this  section  shall 
be  transferred  to  the  appropriate  leave 
account  of  the  employee  under 
subchapter  I  of  chapter  63  of  title  5, 
United  States  Code,  and  shall  become 
available  for  use — 

(1)  As  of  the  beginning  of  the  first 
applicable  pay  period  beginning  on  or 
after  the  date  on  which  the  employee's 
medical  emergency  terminates  as 
described  in  §  630.910(a)  (2)  and  (3)  of 
this  subpart;  or 

(2)  If  the  employee's  medical 
emergency  has  not  yet  terminated,  once 
the  employee  has  exhausted  all 
transferred  leave  made  available  to  such 
employee  under  this  part. 

(d)«  •  • 

(1)  The  leave  recipient's  employing 
agency  shall  establish  procedures  to 
ensure  to  the  extent  practicable  that  40 
hours  (or,  in  the  case  of  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  duty,  the  average 
number  of  hours  of  work  in  the 
employee's  weekly  scheduled  tour  of 
duty)  of  annual  leave  are  placed  in  a 
separate  annual  leave  account  and  made 
available  for  use  by  the  employee  as 
described  in  paragraph  (c)  of  this 
section. 
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§63a»08    [AoMnded] 

8.  In  §  630.908.  paiagraph  (c).  the 
phrase  "is  unusual  drcumstances"  is 
removed. 

§630.910    [Amended] 

9.  In  §630.910.  paragraph  (a)(Z)  is 
removed,  and  paragraphs  (a)(3).  (a)(4). 
and  (a)(5)  are  redesignated  as 
paragraphs  (a)(2),  (a)(3).  and  (a)(4), 
respectively. 

10.  In  §630.913,  paragraph  (a)  is 
revised  to  read  as  follows: 

§630.913    Records  and  raports. 

(a)  Each  agency  shaH  maintain  records 
concerning  the  administration  of  the 
voluntary  leave  transfiM'  program  and 
may  be  required  by  the  Office  of 
Personnel  Management  (OPM)  to  report 
pertinent  information  for  the  purpose  of 
evaluating  the  effectiveness  of  the 
program. 

1 1 .  Section  630.91 4  is  revised  to  read 
as  follows: 

§630.914    CoaNnualkmefMpertmental 
leave  tranater  program. 

Until  each  agency  establishes 
procedures  to  permit  the  voluntary 
transfer  of  annual  leave  ctmsistent  with 
this  subf>art.  the  experimental  leave 
transfer  program  aiithohzed  by  Public 
Law  100-566  shall  remain  in  eSect 

§630.915    [Removed] 

12.  Section  630.915  is  removed. 

Subpart  J — Voluntary  Leave  Bank 
Proflraiw 

13.  In  §  630.1001.  paragraph  (a),  the 
phnse  "in  approved  agencies"  is 
removed,  and  paragraph  (bK2)  Is  revised 
to  read  as  follows: 

§630.1001    Purpose  and  apptlcabtttty. 


§630.1003 

leave  bank  boards. 

(a)  Each  agency  that  participates  in 
the  voluntary  leave  bank  program  shall, 
in  accordance  with  this  subpart — 

16.  In  §630.1004,  paragraph  (d),  the 
introductory  text  in  para^vph  (h>.  and 
the  second  sentence  of  paragraph  (j)  are 
revised  to  read  as  folk>ws: 

§630.1004    AppDeatton  to  become  a  leave 
coalrlbuton 


(d)  The  leave  bank  board  shall 
establish  at  least  one  open  enrc^lment 
period  for  each  leave  year  in  which  the 
leave  bank  operates. 

(h)  The  leave  bank  board  may — 


(b)*  •  • 

(2)  Who  are  employed  in  agencies  and 
their  organizational  subunits  operating  a 
voluntary  leave  bank  program  under 
this  subpart. 

14.  In  §630.1002.  the  phrase  "that  has 
been  apyproved  by  OPM  to  operate  a 
voluntary  leave  bank  program  under 
this  subpart"  is  rwrroved  in  the 
definitions  of  agency  and  emphyee,  artd 
a  new  definition  of  shared  have  status 
is  added  to  reed  as  fbflows: 

§630.1002    DaHwMoaa. 


Shared  leave  status  has  the  meaning 
given  that  term  in  subpcut  I  of  this  part. 

15.  in  §630.1003.  the  introductory 
text  in  paragraph  (a)  is  revised  to  read 
as  set  ford)  below,  and  in  paragraph 
(a)(2).  the  initial  phrase  "La  consultation 
with  OPM,"  is  reaooved. 


())•"•  Except  as  provided  in 
§  630.1016(c),  the  leave  bonk  board  may 
not  return  a  contribution  of  annual  leave 
to  a  leave  contnbutor  after  deposit  in 
the  leave  bank. 


§630.t«»    [AmsndwQ 

17.  In  §630.1005.  paragraph  (c).  the 
phrase  "in  unusual  circumstances"  is 
removed. 

§630.1007   (Amendadl 

18.  In  §630.1007.  paragraphs  (b)  and 
(c)  are  amended  by  removing  the 
number  "80"  and  adding  in  its  place  the 
number  "24".  and  the  phrase 
"(disregarding  any  advanced  leave)"  is 
added  after  the  words  "available  paid 
leave". 

19.  In  §630.1008,  the  introductory 
text  of  pmragraph  (a)  is  revised:  in 
paragraphs  (a)(1)  and  (a)(2),  the  words 
"using  annual  leave  withdrawn  from  a 
leave  bank"  are  removed  and,  in  their 
place,  the  words  "in  a  shared  leave 
status"  are  added;  and  paragraphs  (c) 
and  (d)(1)  are  revised  to  read  as  follows: 

§630.100»   Accrual otaiMiuat and s(ck 
leaws. 

(a)  Except  as  otherwise  provided  in 
this  section,  while  an  employee  is  in  a 
shared  leave  status,  annual  and  sick 
leave  shall  accrue  to  the  credit  of  the 
employee  at  the  same  rate  as  if  the 
en^loyee  were  then  in  a  peid  leave 
status  under  subchapter  I  of  chapter  63 
of  title  5.  United  States  Code,  except 
that— 


(c)  Any  annual  or  sick  leave  accrued 
by  an  employee  under  this  section  shall 
be  transferred  to  the  appropriate  leave 
account  of  the  employee  under 
subchapter  I  of  chapter  63  of  title  5. 
United  States  Code,  and  shall  become 
available  for  use — 


(1)  As  of  the  beginning  of  the  first 
applicable  pay  period  banning  on  or 
after  the  date  on  which  the  employee's 
medical  emergency  terminates  as 
described  in  § 630.1010(a)  (3)  and  (4);  or 

(2)  If  the  employee's  medical 
emergency  has  not  yet  terminated,  once 
the  employee  has  exhausted  all  leave 
made  available  to  such  employee  under 
this  subpart. 

(d)  •  •  • 

(1)  The  leave  recipient's  employing 
agency  shaU  establish  prccedures  to 
ensure  to  the  extent  practicable  that  40 
hours  (or,  in  the  case  of  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  du^,  the  average 
number  of  hours  of  work  in  the 
employee's  weekly  scheduled  tour  of 
duty)  of  annual  leave  are  placed  in  a 
separate  annual  leave  account  and  made 
available  for  use  by  the  employee  as 
described  in  paragraph  (c)  of  this 
section. 


20.  In  §630.1010,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§630.1010    Termination  of  medteal 
emsrgsncy. 

(2)  When  the  leave  recipient  leaves 
the  agency  or  participating 
organizational  subunit.  if  the  bank  board 
so  determines: 

•  •  •  a  • 

21.  In  §630.1012,  paragraph  (a)  is 
revised  to  read  as  follows: 


§630.1012    Rsoofdsandi 

(a)  Eadi  agency  shall  maintain  records 
concemina  the  administration  of  the 
voluntary  Isave  bank  program  and  may 
be  requiied  by  the  Office  of  Personnel 
Management  (OPM)  to  report  pertinent 
informatioQ  for  the  purpose  of 
evaluating  the  effectiveness  of  the 
program. 
•        •        •        •        * 

22.  In  §630.1013,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§630.1«1)    PvUdpaSonlnvetontsry leave 


(a)  If  an  agency  or  organizational 
subunit  establishes  a  voluntary  leave 
bank  program  under  this  subpert — 

(1)  An  employee  may  also  participate 
in  a  voluntary  leave  transfer  program 
under  subpart  I  of  this  part: 

(2)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  any  annual 
leave  previously  transferred  under  the 
voluntar>'  leave  transfer  program  shall 
remain  to  the  credit  of  an  employee  who 
becomes  a  leave  recipient  in  a  leave 
bank  and  shall  become  subject  to  the 
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agency's  policies  and  procedures  for 
administering  this  subpart:  and 

(3)  The  agency  or  organizational 
subunit  shall  establish  policies  or 
procedures  governing  the  use  of  donated 
or  transferred  leave  for  any  leave 
recipient  who  receives  leave  under  both 
a  voluntary  leave  transfer  program  and 
a  voluntary  leave  bank  program  for  the 
same  medical  emergency. 

•  •        •        *        • 

23.  In  §630.1015,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  630.1015    Movement  tMtween  voluntary 
leave  transfer  and  leave  bank  programs. 

•  *         •         •         * 

(a)  On  the  date  of  the  employee's 
move,  he  or  she  shall  become  subject  to 
the  policies  and  procedures  of  the 
voluntary  leave  transfer  and  voluntary 
leave  bank  program  (if  applicable)  of  the 
new  agency  or  organizational  subunit: 

•  •        •         •        • 

24.  Section  630.1016  is  revised  to  read 
as  follows: 

§  630.1016    Temilnation  of  voluntary  leave 
bank  programs. 

(a)  An  agency  may  terminate  a 
voluntary  leave  bank  program  only  after 
it  gives  at  least  30  calendar  days 
advance  written  notice  to  current  leave 
bank  members. 

(b)  If  an  agency  terminates  a  voluntary 
leave  bank  program  before  the 
termination  of  the  medical  emergency 
affecting  a  leave  bank  recipient,  annual 
leave  transferred  to  a  leave  bank 
recipient  shall  remain  available  for  use 
under  the  rules  set  forth  in  subpart  I. 

(c)  An  agency  that  terminates  a 
voluntary  leave  bank  program  shall 
make  provisions  for  the  timely  and 
equitable  distribution  of  any  leave 
remaining  in  the  leave  bank.  The  agency 
may  allocate  the  leave  to  current  leave 
recipients,  recredit  the  leave  to  the 
accounts  of  the  voluntary  leave  bank 
members,  or  a  combination  of  both.  The 
agency  may  distribute  the  leave 
immediately  or  may  delay  the 
distribution,  in  whole  or  in  part,  until 
the  beginning  of  the  following  leave 
year. 

jFR  Doc.  94-2198  Filed  l-2a-94:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  907  and  908 
Pocket  No.  FV93-907-3FIR] 

Navel  and  Valencia  Oranges  Grown  In 
Arizona  and  Designated  Parts  of 
California;  Expenses  and  Assessment 
Rates  for  the  1993-94  Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
authorized  expenses  and  established 
assessment  rates  for  the  Navel  Orange 
Administrative  Committee  and  the 
Valencia  Orange  Administrative 
Committee  (Committees)  under 
Marketing  Order  Nos.  907  and  908, 
respectively,  for  the  1993-94  fiscal  year. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  their  respective  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  Sections  907.231  and 
908.232  are  effective  November  1.  1993. 
through  October  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle.  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
USDA,  P.O.  Box  96456,  room  2524-S. 
Washington,  DC  20090-6456;  telephone: 
(202)  720-5127;  or  Maureen  Pello. 
California  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  2202  Monterey  Street, 
suite  102  B.  Fresno,  CA  93721, 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
Nos.  907  and  908  (7  CFR  Parts  907  and 
908),  both  as  amended,  regulating  the 
handling  of  California-Arizona  navel 
and  Valencia  oranges.  The  marketing 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  navel 
and  Valencia  oranges  grown  in 
California  and  Arizona  are  subject  to 
assessments.  It  is  intended  thai  the 


assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  oranges 
handled  during  the  1993-94  fiscal  year, 
beginning  November  1. 1993,  through 
October  31.  1994.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  Stotes  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges  and  125  handlers  of 
Valencia  oranges  subject  to  regulation 
under  their  respective  marketing  orders 
each  season.  In  addition,  there  are 
approximately  3.750  producers  of  navel 
oranges  and  3.700  producers  of  Valencia 
oranges  in  the  regulated  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  navel  and  Valencia 
orange  producers  and  handlers  may  be 
classified  as  small  entities. 
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The  respective  marketing  orders 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  oranges  handled  &om  the 
beginning  of  such  year.  An  annual 
budget  ofexpenses  is  prepared  by  each 
Committee  and  submitted  to  the 
Def>artment  for  approval.  The  members 
of  the  Committees  are  producers  and 
handlers  of  the  regulated  commodities. 
They  are  familiar  with  the  Committees' 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  oranges.  Because 
these  rates  are  applied  to  actual 
shipments,  they  must  be  established  at 
rates  which  will  produce  sufHcient 
income  to  pay  the  Committees'  expected 
expenses.  "The  recommended  budgets 
and  rates  of  assessment  are  usually 
acted  upon  by  the  Committees  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  the  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  Committees  will  have  funds  to  pay 
their  expenses. 

The  Navel  Orange  Administrative 
Committee  (NOAC)  met  on  August  31, 
1993,  and  unanimously  recommended 
1993-94  fiscal  year  expenditures  of 
$1,589,768  and  an  assessment  rate  of 
$0.0260  per  carton  of  navel  oranges. 
Assessment  income  for  1993-94  is 
expected  to  total  $1,235,000  based  on 
shipments  of  47.5  million  cartons  of 
oranges.  Interest  and  incidental  income 
is  estimated  at  $11,000.  The  NOAC 
plans  on  utilizing  $343,768  from  its 
reserve  to  cover  the  difference  between 
income  and  expenses.  In  comparison, 
1992-93  fiscal  year  budgeted 
expenditures  were  $1,463,270,  and  the 
assessment  rate  was  $0.0316  per  carton. 

Major  exp>enditure  categories  in  the 
1993-94  budget  are  $682,975  for 
program  administration,  $134,463  for 
compliance  activities,  $567,355  for  the 
field  department,  $199,975  for  direct 
expenses,  and  $5,000  for  a  salary 
reserve.  This  compares  to  $496,010, 
$206,800,  $591,360.  $165,700.  and 
$3,400,  respectively,  for  the  1992-93 
fiscal  year. 

The  Valencia  Orange  Administrative 
Committee  (VOAC)  also  met  on  August 
31, 1993,  and  unanimously 
recommended  199.3-94  fiscal  year 
expenditures  of  $722,936  and  an 
assessment  rate  of  $0.0270  per  carton  of 


Valencia  oranges.  Assessment  income 
for  1993-94  is  expected  to  total 
$540,000  based  on  shipments  of  20 
million  cartons  of  oranges.  Interest  and 
miscellaneous  income  is  estimated  at 
$4,800.  The  VOAC  plans  on  utilizing 
$178,136  from  its  reserve  to  cover  the 
difference  between  income  and 
expenses.  In  comparison,  1992-93  fiscal 
year  budgeted  expenditures  were 
$724,330,  and  the  assessment  rate  was 
$0,032  per  carton  on  Valencia  oranges. 

Major  expenditure  categories  in  the 
1993-94  budget  are  $287,712  for 
program  administration,  $56,644  for 
compliance  activities,  $239,005  for  the 
field  department,  $137,075  for  direct 
expenses,  and  $2,500  for  a  salary 
reserve.  This  compares  to  $228,090. 
$95,100.  $271,940.  $127,600  and  $1,600, 
respectively,  for  the  1992-93  fiscal  year. 

'This  action  was  issued  as  an  interim 
final  rule  on  October  22, 1993,  and 
published  in  the  Federal  Register  (58 
PR  57955,  October  28, 1993).  A  30-day 
comment  period  was  provided  for 
interested  persons.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  exf>enses 
for  the  marketing  orders  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
years  for  the  programs  began  on 
November  1,  1993.  The  marketing 
orders  require  that  the  rates  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges  handled  during 
the  fiscal  year.  In  addition,  handlers  are 
aware  of  these  actions  which  were 
recommended  by  the  Committees  at 
public  meetings  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 


List  oTSubiects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
hereby  amended  as  follows: 

1.  "The  authority  citation  for  7  CFR 
parts  907  and  908  continues  to  read  as 
follows: 

Authority:  7  U.S.C  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  The  interim  final  rule  amending  7 
CFR  part  907  which  was  published  at  58 
FR  57955  on  October  28, 1993,  is 
adopted  as  a  final  rule  without  change. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  The  interim  final  rule  amending  7 
CFR  part  908  which  was  published  at  58 
FR  57955  on  October  28, 1993,  is 
adopted  as  a  final  rule  without  change. 

Dated:  lanuary  24, 1994. 
Robert  C  KecBey. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-2010  Filed  1-28-94;  8:45  am] 
BIUMM  COOC  »41fr41-# 


7  CFR  Part  944 

[Docket  No.  PV93-044-3IFR] 

Exemptions  From  Import  Regulations 
for  Specifisd  Fruit  Commodities; 
Correction 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  regulatory  text  of  the  interim 
final  rule  on  exemptions  from  import 
regulations  for  specified  fruit 
commodities,  which  was  issued  by  the 
Agricultural  Marketing  Service  and 
published  in  the  Federal  Register  on 
Thursday.  December  30,  1993  (58  FR 
69182). 

EFFECTIVE  DATE:  January  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hessel.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456.  telephone  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  The 
subject  interim  final  rule  contained  an 
error  which  might  be  misleading  and  is 
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in  need  of  clarification.  Accordingly,  the 
December  30,  1993,  publication  of  the 
interim  final  rule  on  exemptions  from 
import  regulations  for  specified  fruit 
commodities  which  was  the  subject  of 
FR  Doc.  93-31878  is  corrected  as 
follows:  I 

$944,312    [CorrwtMQ 

On  page  69185  of  the  regulatory  text, 
in  the  third  column,  in  paragraph  (h)  of 
§944.312,  in  the  third  line  of  the 
paragraph,  the  word  "grapefruit"  is 
corrected  to  read  "oranges".  1 

Deled:  January  24,  1994. 
Robert  C  Kccncy, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  94-2008  Filed  01-2»-94;  8:45  am) 

KUJNO  COM  341»-«l-# 


7  CFR  Part  979 


Pocket  No.  FV»»-e79-tJFR:  Amendment  t] 

South  Texas  Melons;  Increased 
Expenses  and  Establishment  of 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Melon 
Committee  (Committee)  under 
Marketing  Order  (M.O.)  Number  979. 
This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  October  1,  1993, 
through  September  30, 1994.  Comments 
received  by  March  2, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  P.O.  Box  96456.  room  2523-S. 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FtiRTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1313 
East  Hackberry,  McAllen,  TX  78501, 
telephone  210-682-2833. 
SUPPI.EMENTARV  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979.  both  as 
amended  (7  CFR  part  979),  regulating 
the  handling  of  melons  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect.  South  Texas  melons  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  melons 
handled  during  the  1993-94  fiscal 
period,  which  began  October  1. 1993. 
and  ends  September  30, 1994.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  6a8c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions,  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disprofKJrtionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  25  producers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  30 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  {>eriod  was  prepared  by  the 
South  Texas  Melon  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
of  Agriculture  for  approval.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
melons.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$80,000  for  personnel,  office,  and  travel 
expenses  were  recommended  in  a  mail 
vote  completed  July  21,  1993.  The 
assessment  rate  and  funding  for  the 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting.  Authorization  of  the 
Committee's  administrative  expenses  of 
$80,000  was  published  in  the  Federal 
Register  as  an  interim  final  rule 
September  28, 1993  (58  FR  50510).  That 
interim  final  rule  added  §  979  216, 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  October 
28,  1993.  No  comments  were  filed. 
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The  Committee  subsequently  met  on 
December  9, 1993,  and  unanimously 
recommended  increases  of  $2,500  for 
personnel  expenses  and  $125,000  for 
compliance  activities  in  the  recently 
approved  1993-94  budget.  The 
compliance  increase  will  provide  funds 
to  operate  road  guard  stations 
surrounding  the  production  area.  The 
Committee  also  unanimously 
recommended  $151,791  in  production 
research.  This  expenditure  represents  an 
increase  of  $22,056  over  last  year's 
budget.  No  funding  was  recommended 
for  the  market  development  program,  for 
which  $44,808.42  was  budgeted  last 
year.  Under  this  amended  budget, 
expense  items  for  the  1993-94  fiscal 
period  are  as  follows:  $37,472  for 
personnel,  $29,028  for  office  expenses, 
$141,000  for  compliance  activities,  and 
$151,791  for  production  research. 

The  interim  final  rule  published  on 
September  28, 1993,  authorizing  1993- 
94  administrative  expenses,  did  not 
establish  an  assessment  rate.  Therefore, 
the  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  carton,  $0.02  more  than  last 
year's  assessment  rate.  This  rate,  when 
applied  to  anticipated  shipments  of 
5.000,000  cartons,  will  yield  $350,000 
in  assessment  income,  which,  along 
with  $9,291  from  the  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  as  of  August  31, 
1993,  were  $322,407,  which  is  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
vthat  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 


have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
October  1. 1993,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period;  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  it  is  similar  to  that 
taken  for  the  1992-93  fiscal  period;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  979  is  amended  as 
follows: 

PART  97&— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  979.216  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  979.21 6    Expenses  and  assessment  rale. 

Expenses  of  $359,291  by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rate  of  $0.07  per 
carton  of  melons  is  established  for  the 
fiscal  period  ending  September  30, 
1994.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  January  24,  1994. 
Robert  C  Keaney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
!FR  Doc.  94-2009  Filed  1-2&-94;  8:45  ami 
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7  CFR  Pari  981 

[Docket  No.  FV93-081-2IFR] 

Almonds  Grown  in  California; 
Reopening  of  Comment  Period  on 
Interim  Final  Rule 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  document  reopens  the 
period  for  filing  written  comments  on 
an  interim  final  rule  establishing  a 
revised  advertising  program  under  the 
almond  marketing  order.  That  rule 
substantially  revised  the  advertising 


program  and  broadened  the  scope  of 
creditable  pronkition/advertising 
activities  available  to  handlers  and 
expanded  the  Board's  ability  to  engage 
in  a  significant  generic  promotion/ 
advertising  program. 
DATES:  Comments  must  be  received  by 
March  2. 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  reopened  action. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA.  room  2523-S,  P.O.  Box  96456. 
Washington.  DC  20090-6456.  FAX 
Number  (202)  720-5698.  Comments 
should  reference  the  docket  number,  the 
date  and  page  nimiber  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  room  2536-S.,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509,  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  2202  Monterey 
Street,  suite  102-B,  Fresno.  California 
93721:  (209)  487-5901  or  FAX  (209) 
487-5906. 

SUPPt.EMENTARY  INFORMATION:  The 
interim  final  rule  was  issued  under 
Marketing  Agreement  and  Order  No. 
981  (7  CFR  part  981).  both  as  amended, 
regulating  the  handling  of  almonds 
grown  in  California.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 
The  interim  final  rule  was  issued  on 
July  14,  1993,  and  published  in  the 
August  17, 1993,  issue  of  the  Federal 
Register  (57  FR  43500).  It  amended 
§  981.441  of  Subpart— Administrative 
Rules  and  Regulations  by  substantially 
revising  the  Board's  promotion/ 
advertising  program  by  broadening  the 
scope  of  creditable  activities  available  to 
handlers  and  expanding  the  Board's 
ability  to  engage  in  a  significant  and 
more  effective  generic  promotion/ 
advertising  program. 

Authority  for  marketing  promotion, 
including  paid  advertising,  was  added 
to  the  abnond  marketing  order  in  1972. 
This  authority  allows  handlers  to 
receive  credit  against  an  assessment 
obligation  for  their  own  paid 
promotional  activities,  and  also 
provides  for  generic  promotion  to  be 
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conducted  by  the  Board  on  behalf  of  the 
industry. 

Since  this  authority  was  added  to  the 
marketing  order,  almond  production  has 
increased,  markets  have  expanded,  the 
number  of  handlers  has  increased  and 
the  relative  proportion  of  product  sold 
to  ingredient  manufacturers  in  bulk 
quantities  has  likewise  increased.  The 
creditable  promotionVadvertising 
regulations  issued  under  the  almond 
marketing  order  have  been  changed 
numerous  times  to  better  meet  industry 
needs  and  changing  market  conditions 
(37  FR  13790,  7/14/72,  as  amended  at  37 
FR  16930,  8/28/72;  38  FR  9988.  4/23/73; 
39  FR  39258. 11/6/74;  40  FR  25437,  6/ 
16/75:  42  FR  5342, 1/28/77;  44  FR 
67076, 11/23/79:  46  FR  51603, 10/21/81; 
47  FR  40784.  9/16/82;  48  FR  11250,  3/ 
17/83:  49  FR  19798.  5/10/84;  50  FR 
16452.  4/26/85:  52  FR  13428.  4/23/87; 
52  FR  37926.  10/13/87;  52  FR  45611. 
12/1/87;  54  FR  5409.  2/3/89;  54  FR 
6866.  2/15/89;  55  FR  130, 1/3/90;  55  FR 
30194.  7/25/90;  55  FR  41826, 10/16/90; 
57  FR  30383,  7/9/92;  58  FR  33023.  6/15/ 
93). 

The  most  recent  change  in  the 
advertising  regulations  substantially 
revised  the  creditable  promotion/ 
advertising  program  by  incorporating  a 
new  program  called  the  "  credit -back" 
program. 

On  December  22. 1993,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Grcviit  in  California  issued  a  ruling  on 
a  district  court  order  involving  an  action 
against  the  Department  by  three 
independent  almond  handlers  wherein 
such  handlers  alleged,  among  other 
things,  that  the  Board's  advertising 
program  during  the  1980's  was 
unconstitutional  because  the  program 
violated  the  handlers'  First  Amendment 
Rights.  The  district  cotut  ruled  that  the 
advertising  program  was  constitutional. 
The  Ninth  Circuit  Court  of  Appeals 
acknowledged  the  substantial  public 
interest  in  designing  effective  promotion 
programs  to  stimulate  demand  and  to 
increase  returns  to  growers  but 
concluded  that  the  almond  program  in 
place  during  the  1980'«  was  sufficiently 
flawed  that  it  did  not  meet  the 
constitutional  standards. 

In  light  of  the  potential  effect  of  the 
Ninth  Circuit  Court  of  Appeal's  decision 
on  the  current  promotion  program 
conducted  under  the  almond  marketing 
order  and  on  the  health  of  the  almond 
industry  as  a  whole,  the  Department  has 
determined  that  it  is  in  the  public 
interest  to  reopen  the  comment  period 
for  this  interim  final  rule.  Such  action 
will  provide  interested  persons  the 
opportunity  to  review  the  rules  for  the 
current  program  and  submit  additional 
written  views  and  information  pertinent 


to  the  potential  effect  of  the  decision  on 
the  ciurent  program  and  on  bow  the 
Department  can  best  address  the  issues 
raised  in  the  court's  decision. 
Accordingly,  the  comment  period  is 
reopened  to  March  2. 1994. 

Authority:  7  U.S.C  601-«74. 

Dated:  January  25. 1994. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Divisioi>. 
[PR  Doc.  94-2023  Filed  1-28-^4;  8:45  amj 

BtUMQCOOt  M10-«>-^ 


FEDERAL  OEPOSTT  INSURANCE 
CORPORATION 

12CFRPan303 
RIN  3064-AB21 

Applications  and  Publication 
Requirements 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  is  revising  the 
application  and  publication 
requirements  in  its  regulations  to 
conform  to  the  definition  and  treatment 
of  branch  relocations  in  the  recently 
issued  interagency  policy  statement  on 
branch  closings.  The  amendments  are 
generally  technical  in  natiire.  The 
intended  effect  of  this  rule  is  to  provide 
consistent  treatment  of  branch 
relocations  for  application  and  branch 
closing  notice  purposes. 
EFFECTIVE  DATE:  March  2. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn.  Examination 
Specialist.  Division  of  Supervision  (202/ 
898-6759)  or  Joseph  A.  DiNuzzo, 
Counsel.  Legal  Division  (202/898-7349). 
Federal  Deposit  Insurance  Corporation, 
Washington.  DC  20429. 

SUPfn.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collections  of  information 
piu^uant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  aeq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  It  will  not 


impose  burdens  on  depository 
institutions  of  any  size  and  will  not 
have  the  type  of  economic  imi>act 
addressed  by  the  Act.  Accordingly,  the 
Act's  requirements  regarding  an  initial 
and  final  regulatory  flexibility  analysis 
(Id.  at  603  &  604)  are  not  applicable 
here. 

The  Final  Rule 

1.  Definition  and  Treatment  of  Branch 
Relocations  in  the  Interagency  Policy 
Statement  on  Branch  Closings 

Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242, 105  Stat. 
2236)  (FDIOA)  added  a  new  section  42 
to  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C  1831r-l),  effecUve 
ufxm  enactment  of  FDIOA  on  December 
19. 1991.  The  law  requires  each  insured 
depository  institution  to  give  90  days' 
prior  written  notice  of  any  branch 
closing  to  its  primary  federal  regulator 
and  to  branch  customers,  to  post  a 
notice  at  the  branch  site  at  least  30  days 
prior  to  closing,  and  to  develop  a  policy 
with  respect  to  branch  closings. 

Effective  September  21, 1993,  the 
FDIC.  along  with  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the 
Office  of  the  Comptroller  of  the 
Currency  and  the  Office  of  Thrift 
Supervision,  issued  a  joint  policy 
statement  on  section  42  of  the  FDI  Act 
(58  FR  49083.  September  21. 1993).  The 
policy  statement  defines  a  branch  for 
purposes  of  section  42.  clarifies  what 
constitutes  a  branch  closing,  and 
provides  guidance  to  institutions  in 
identifying  customers  to  be  notified  in 
the  event  of  a  branch  closing. 

The  policy  statement  contains  a 
common  method  of  determining  if  a 
"relocation"  has  occurred  for  purposes 
of  section  42  and  makes  clear  that  a 
relocation  (as  defined  therein)  does  not 
constitute  a  branch  closing.  The  policy 
statement  distinguishes  between 
relocations  and  the  contemporaneous 
closing  of  one  branch  and  opening  of 
another.  Under  the  policy  statement  a 
relocation  has  occurred  if  the  new 
branch  and  the  closed  branch  are  within 
the  same  inunediate  neighborhood  and 
the  nature  of  the  business  and  the 
customers  served  by  the  branch  are 
substantially  unaffected  by  the  move. 
The  policy  statement  explains  that, 
generally,  relocations  will  be  found  to 
have  occurred  only  when  short 
distances  are  involved:  for  example, 
moves  across  the  street,  around  the 
comer,  or  a  block  or  two  away.  Moves 
of  less  than  1.000  feet  generally  will  be 
considered  to  be  relocations.  The  policy 
statement  notes  that,  in  less  densely 
populated  areas,  where 
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"neighborhoods"  extend  farther  and  a 
longer  move  would  not  substantially 
affect  the  nature  of  the  business  or  the 
customers  served  by  the  branch,  a 
relocation  may  occur  over  signlRcantly 
longer  distances. 

2.  Revisions  to  Part  303 

A  proposed  rule  to  amend  part  303  of 
the  FTHC's  regulations  (12  CFR  part  303) 
to  conform  to  the  treatment  of  branch 
relocations  in  the  interagency  policy 
statement  on  branch  closings  was 
published  in  the  Federal  Register  on 
September  21, 1993  (58  FR  48979).  A 
discussion  of  the  comments  received  on 
the  proposed  rule  is  provided  below. 

A.  Applications 

Section  18(d)(1)  of  the  FW  Act  (12 
U.S.C  1828(d)(1))  requires  state 
nonmember  insured  banks  to  obtain 
prior  written  consent  from  the  FDIC 
before  establishing  and  operating  a  new 
domestic  branch  or  moving  its  main 
office  or  any  domestic  branch  from  one 
location  to  another.  Section  303.2  of  the 
FDIC's  regulations  (12  C3T^  303.2) 
speciGes  these  application 
requirements.  In  essence,  it  requires  that 
such  banks  submit  a  "letter  form" 
application  containing  information 
designated  in  the  regulation.  The 
requirements  of  §  303.2  do  not 
distinguish  between  applications  to 
establish  a  branch  and  ones  to  relocate 
a  branch. 

As  noted  above,  the  branch  closing 
policy  statement  does  not  apply  to 
branch  relocations  (as  defmed  therein): 
thus,  generally,  a  branch  closing  notice 
is  not  required  when  a  bank  moves  from 
one  location  to  another  in  the  same 
immediate  neighborhood.  Because  there 
is  no  defmition  of  branch  relocation  in 
§  303.2,  however,  a  bank  that  intended 
to  close  one  branch  and,  as  part  of  the 
same  transaction,  open  another  branch 
outside  the  imm«>diate  neighborhood  of 
the  closed  branch  may  characterize  the 
application  as  one  for  a  relocation. 

Aside  from  the  publication 
requirements  of  $  303.6,  discussed 
below,  prior  to  the  issuance  of  the 
branch  closing  policy  statement  it  made 
no  diffierence.  for  application  purposes, 
whether  such  an  application  was 
designated  as  one  to  relocate  a  brandi 
or  to  establidi  a  new  branch;  both 
required  the  same  information  in  a 
letter-form  application.  Because  the 
branch  closing  policy  statement 
provides  a  narrow  definition  of 
relocation,  however,  without  a 
conforming  defmition  to  §  303.2,  an 
application  jinder  §  303.2  to  move  a 
branch  outside  its  immediate 
neighborhood  could  be  characterized 
and  considered  a  branch  relocation 


application,  but  would  be  treated  as  a 
branch  opening  and  closing  under  the 
branch  closing  policy  statement, 
necessitating  compliance  with  section 
42. 

Because  of  this  inconsistent  and 
potentially  confusing  treatment  of 
branch  relocations,  the  Board  is  revising 
§  303.2  to  conform  to  the  definition  of 
relocation  in  the  branch  closing  policy 
statement.  The  revisions  to  §  303.2  make 
no  substantive  changes  to  the 
application  requirements.  The  only 
changes  are  the  inclusion  in  §  303.2  of 
the  policy  statement  definition  of 
branch  relocation  and  the  requirement 
that  applications  indicate  whether  they 
are  to  establish  and  operate  a  new 
branch,  move  a  main  office,  relocate  a 
remote  service  facility  or  relocate  a 
branch  other  than  a  remote  service 
facility. 

Because  main  office  moves  are  not 
within  the  scope  of  section  42  and  the 
branch  closing  policy  statement,  they 
are  not  encompassecl  within  the 
relocation  definition  and  would  be 
treated  separately  under  §  303.2.  Also, 
remote  service  facilides  are  deemed  not 
to  be  branches  under  section  42;  thus, 
they  are  excluded  from  the  new 
definition  of  branch  relocations  in 
§303.2. 

In  situations  where  the  FDK! 
determines  that  an  application 
designated  as  a  relocation  does  not 
qualify  as  a  move  within  the  same 
immediate  neighborhood,  the  FDiC  will 
notify  the  applicant  about  resubmitting 
(or  authorizing  the  FDiC  to  redesignate) 
the  application  as  one  to  establish  and 
operate  a  new  branch. 

B.  Publications 

Section  303.6  of  the  FDIC's 
regulations  (12  CFR  303.6),  among  other 
things,  imposes  publication  and  posting 
requirements  in  connection  with  certain 
applications  Hied  with  the  FDIC  The 
final  rule  amends  §  303.6  (a)  and  (f)  to 
conform  to  the  definition  and  treatment 
of  branch  relocations  in  the  branch 
closing  policy  statement  and  the  above- 
described  conforming  revisions  to 
§  303.2.  It  also  reduces  from  two  to  one 
the  number  of  times  an  applicant  must 
publish  a  notice  to  relocate  a  branch 
(other  than  a  remote  service  facility). 
The  reason  for  this  revision  is  that  upon 
receipt  of  an  application  designated  as 
a  relocation  application  the  FDIC  will 
detennina  whether  the  proposed  branch 
move  is  within  the  same  neighborhood 
and  would  affect  the  nature  or 
customers  of  the  branch.  In  situations 
where  the  FDIC  determines  that  an 
application  designated  as  a  relocation 
application  does  not  qualify  as  such 
under  the  new  definition  of  relocations 


in  §  303,2.  the  FDIC  ivill  noUfy  the 
applicant  about  resubmitting  (or 
authorizing  the  FDIC  to  redesignate)  the 
application  as  one  to  establish  and 
operate  a  new  branch. 

The  proposed  one-time  notice 
requirement  will  provide  the  public 
with,  among  other  things,  the 
opportunity  to  question  the 
characterisation  of  the  application  as  a 
branch  relocation  application.  Because 
the  defmition  of  relocations  is  narrowly 
drawn  to  encompass  only  moves  within 
the  "immediate  neighborhood",  the 
Board  believes  that  continuing  to 
require  two  publication  requirements 
would  be  an  unnecessary  burden  on  the 
industry. 

Consistent  with  the  revisions  to  the 
publication  requirements  in  §  303.6.  the 
final  rule  also  reduces  from  21  to  15 
days  the  time  periods  for  (1)  The 
required  posting  of  notice  of  a  proposed 
branch  relocation  (as  newly  defined)  in 
the  public  lobby  of  the  branch:  and  (2) 
the  public  to  comment  on  branch 
relocation  applications  (as  newly 
defined). 

Comments  ea  the  Proposed  Rule 

The  FDIC  received  three  comments  on 
the  proposed  rule,  all  from  industry 
trade  groups.  All  the  comments 
supported  the  proposed  revisions.  One 
noted  that  the  revisions  will  "reduce  the 
confusion  that  would  have  occurred 
with  conflicting  statements'*.  Another 
noted  that  the  amendments  to  the 
application  requirements  of  part  303 
"will  ensure  a  more-efficient  application 
process". 

One  of  the  comment  letters  suggested 
that  the  one-time  publication 
requirement  and  reduced  notice 
requirements  for  branch  relocations  be 
extended  to  include  short-distance 
relocations  of  main  offices  of  state 
nonmetnber  banks.  Regulatory  revisions 
concerning  the  application,  publication 
and  notice  requirements  for  relocating 
main  offices  are  outside  the  scope  of 
this  rulemaking,  but  the  FDIC  believes 
these  suggestions  may  be  worthwhile 
and  will  consider  tbem  in  future 
revisions  to  part  303.  The  same  letter 
requested  that  the  FDIC  consider 
allowing  branch  relocations  by  simply 
requiring  the  filing  of  an  advance  notice 
with  the  FDIC.  instead  of  an  application. 
The  FDIC  is  awrare  of  the  benefits  from 
streamlining  application  requirements 
where  permissible  and  desirable.  Thus. 
the  FDIC  staff  is  currently  considering 
ways  to  lessen,  where  appropriate,  the 
application,  publication  and  notice 
requirements  In  part  303  and  will 
consider  this  comment  in  the  coiu^e  of 
that  effort. 
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List  of  Subfects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking,  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  part  303  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  303— APPUCATICNS, 
REQUESTS,  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C  378, 1813. 1815, 1816. 
181 7(j).  1818, 1819  (••Seventh"  and  -Tenth"), 
1828, 1831e,  1831o;  15  U.S.C.  1607. 

2.  Section  303.2  is  amended  by 
revising  the  section  heading  and 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

f  303.2    Applications  by  Insured  stats 
nonmsmbsr  bank  to  sstabHsh  a  branci), 
movs  Its  main  offlcs  or  relocats  a  branch. 

(a)  Application  by  an  insured  state 
nonmember  bank  (except  a  District 
bank)  to  establish  and  operate  a  new 
branch  ^  (including  a  remote  service 
facility),  to  move  its  main  office,  or 
relocate  a  branch  should  be  filed  with   - 
the  appropriate  regional  director.  For 
purposes  of  this  requirement,  a  branch 
relocation  (other  thaivthe  relocation  of 
a  remote  service  facility)  is  a  move 
within  the  same  immediate 
neighborhood  that  does  not 
substantially  a^ect  the  nature  of  the 
business  of  the  branch  or  the  customers 
of  the  branch.  Under  this  paragraph, 
situations  where  an  insured  state 
nonmember  bank  closes  a  branch  (other 
than  a  remote  service  facility)  in  one 
location  and  opens  a  branch  in  another 
location  outside  the  immediate  ' 

neighborhood  of  the  closed  branch  are 
considered  the  establishment  of  a  new 
branch  and  the  closing  of  an  existing 
branch.  Applications  filed  under  this 
paragraph  shall  indicate  whether  they 
are  to  establish  and  oi)erate  a  new 
branch,  move  a  main  office,  relocate  a 
remote  service  facility  or  relocate  a 
branch  office  other  than  a  remote 
service  facility.  The  application  shall  be 
mailed  or  delivered  to  the  regional 
director  on  the  date  on  which  the  notice 
required  in  §  303.6(f)(1)  is  published  or 


not  more  than  30  days  subsequent  to  the 
first  required  publication  of  notice.  The 
application  shall  be  in  letter  form  and 
shall  contain  the  following  information: 

•        •        •        •        • 

3.  Section  303.6  is  amended  by 
revising  paragraph  (a)(3),  the  last 
sentence  of  the  introductory  text  of 
paragraph  (f)(l)(ii),  the  heading  of 
paragraph  (0(l)(ii)(B),  paragraph  (f)(2). 
the  first  two  sentences  of  paragraph 
(0(3).  and  the  second  parenthetical  of 
the  notice  in  paragraph  (f)(4)  to  read  as 
follows: 

$303.6    Application  procedurss. 
(a)  •  •  • 

(3)  Applications  by  insured  state 
nonmember  banks  to  move  their  main 
office  or  relocate  their  branch  offices, 
including  remote  service  facilities; 


'  Tb«  temi  branch  includes  any  domestic  branch 
or  foreign  branch  a*  thoie  terms  are  deflned  In 
aeclion  3(o)  of  the  Act.  as  amended  (12  U.S.C 
181 3(o)). 


(0  •  *  * 

(!)•   *   • 

(ii)  •  •  •  Publication  of  notice  shall 
be  made  at  least  once  each  week  on  the 
same  day  for  two  consecutive  weeks  for 
applications  to  move  a  main  office  or 
relocate  a  remote  service  facility  and 
once  for  other  applications  described  in 
paragraph  (a)  of  this  section  and  shall  be 
in  a  newspaper  of  general  circulation  in 
the  communities  referred  to  below: 

(B)  Applications  to  move  a  main 
office  and  relocate  a  branch  (including 
a  remote  service  facility).  *  *  * 

•        •••'■» 

(2)  Notice  by  posting.  In  the  case  of 
applications  to  move  a  main  office  or 
relocate  a  branch  (including  a  remote 
service  facility),  in  addition  to  the 
notice  by  publication  described  in 
paragraph  (f)(1)  of  this  section,  notice  of 
the  publication  shall  be  posted  in  the 
public  lobby  of  the  office(s)  to  be  moved 
or  relocated,  if  such  public  lobby  exists, 
for  at  least  21  days  beginning  with  the 
date  of  the  last  published  notice 
required  by  paragraph  (0(1)  of  this 
section  for  applications  to  move  a  main 
office  or  relocate  a  remote  service 
facility;  and  for  at  least  15  days 
beginning  with  the  date  of  the 
publication  notice  required  by 
paragraph  (0(1)  of  this  section  for 
applications  to  relocate  a  branch  other 
than  a  remote  service  facility. 

(3)  Comments.  Anyone  who  wishes  to 
comment  on  an  application  may  do  so 
by  filing  comments  in  writing  with  the 
regional  director  any  time  before  the 
FDIC  has  completed  processing  the 
application.  Processing  will  be 
completed,  for  applications  other  than 
applications  to  move  a  main  office,  to 
relocate  a  remote  service  facility  and  to 
merge,  not  less  than  15  days  after  the 


publication  of  the  notice  required  by 
paragraph  (0(1)  of  this  section  or  15 
days  after  the  FDIC's  receipt  of  the 
application,  whichever  is  later;  for 
applications  to  move  a  main  office  or 
relocate  a  remote  service  facility,  not 
less  than  21  days  after  the  last 
publication  or  21  days  after  FDIC's 
receipt  of  the  application,  whichever  is 
later;  for  merger  applications,  not  less 
than  30  days  after  the  first  publication 
or  30  days  after  FDIC's  receipt  of  the 
application,  whichever  is  later.  *  *  • 
(4)  Notice  of  right  to  comment.  '  '  * 
•  •  •  (main  office  moves  and  remote 
service  facility  relocations — 21st, 
mergers — 30th.  other  applications 
described  in  paragraph  (a)  of  this 
section— 15th)  •  •  * 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  24th  day  of 
January.  1994. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

IFR  Doc.  94-1982  Filed  1-28-94;  8:45  ain) 

StLUNQ  COOC  C714-01-I* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspacs  Docket  No.  03-ANM-32] 

Amendment  of  Class  E  Airspace; 
Roosevelt.  Utah 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnoH:  Final  rule. 

SUMMARY:  This  action  amends  the 
Roosevelt,  Utah,  Class  E  airspace. 
Controlled  airspace  extending  from  700 
feet  above  ground  level  (AGL)  is 
necessary  for  a  new  instrument 
approach  procedure  at  Roosevelt 
Municipal  Airport.  Roosevelt.  Utah. 
Airspace  reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  UTC.  March  15. 
1994. 

FOR  FURTHER  INFORMATION  COMTACT: 
James  E.  Riley.  ANM-537.  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-32. 1601  Und  Avenue.  SW.. 
Renfon,  Washington  98055-4056, 
Telephone:  (206)  227-2537. 
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SUPPLeMEMTART  WFOraUTKM: 
History 

On  October  14. 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  ameading  the  Roosevelt. 
Utah,  Class  E  airspace  (58  FR  53167). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  siibmitting  wriUen 
conunents  oo  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16. 1993.  has  discontinued 
the  use  of  the  tann  "transition  area." 
and  airspace  extending  upward  from 
700  feet  or  more  abov6  the  sur&ce  of  the 
earth  is  now  Class  E  airspace.  This 
amendment  is  the  same  as  that  proposed 
in  the  notice  exceprt  during  the  comment 
period  an  enor  was  discovered  in  the 
coordinates  of  one  segment  of  the 
description.  The  error  is  corrected  in 
this  document  Class  E  airspace 
designations  {or  airspace  areas 
extending  700  feet  or  more  above  the 
surface  of  the  earth  are  publi^ed  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16. 1993,  which  is 
incorporated  by  reference  in  14  OPR 
71.1  (58  FR  36298.  July  6. 1993).  The 
Class  E  airspace  desi^ietion  listed  in 
this  document  will  be  published 
subsequently  in  the  Older. 

TheRjile 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Roosevelt.  Utah, 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  at  Roosevelt 
Municipal  Airport,  Roosevelt.  Utah. 

The  FAA  has  determined  that  this 
regulation  only  invol\-e$  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimai  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rufe  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  SiAfeclB  is  14  CFR  Pait  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  dia  AmendowBl 

In  consideretioo  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autheritjr:  49  USSL  app.  1348(a).  13S4<a). 
ISIO:  E.0. 10SS4.  24  FR  856S.  3  CFR.  1»59- 
1963  Comp..  p.  380:  49  U.S.C  106(g};  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporatioo  by  relarence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6O06    Class  E  airspacs  areas 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  UT  ES  Iteogeveft.  VT  {Revised] 
Roosevelt  Municipal  Airport,  UT  (laL 

Acnv^r  N.  long.  1  lo^ros-  w) 

Myton  VORTAC  (laL  «0n>r42"  N.  long. 

uororww) 

Thet  airspece  extending  upward  frotn  700 
feet  above  the  vurfece  within  a  6.S3-mile 
radius  of  the  Rooeevvlt  Municipal  Airport, 
and  within  1.8  mile*  either  sMe  of  or  the 
Myton  VORTAC  024  degree  radial  extending 
from  the  6.S3-inUe  radius  of  the  airport  to  the 
Myton  VORTAC  tliat  airspace  extending 
upward  from  1 ,200  feat  above  the  surface 
bounded  by  a  line  beginning  at  lat  39*$2'04~ 
N..  long.  llO^wnr*  W.:  to  lat  4<r2r4r- N.. 
long.  IICIST)!-'  W.;  to  lat.  40»l97r'  N., 
long.  109»WSr'  W.:  lo  lat.  40nKr27-  N., 
long.  109^4-49"  W.;  to  lat  4<rO4'04''N.. 
long  109'44'Sr-  W.;  to  lat  39*52^7"  N.. 
long.  109»44'36'-  W.;  to  the  point  of 
beginning. 


Issued  in  Seattle,  Wa^iiq^n.  on  January 
24. 1994. 

Teaapb  H.  Johnson.  Jr.. 

Manager,  Air  Traffic  Division. 

(PR  Doc.  94-2054  Filed  1-28-94:  845  am] 

atujNG  coot  «»*».»-M 


DEPARTlieNT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  47 

[TDa49q 

RIN154S^S07 

Fuel  Floor  Stocfca  Taxae  Under  the 
Omnibua  Budget  Reconciliation  Act  of 
1993^  Cofiectton 

AQENCV:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  temporary 
regulations. 

SUMMARY:  This  document  contains 

corrections  to  the  temporary  regulations 
(TD  8498),  which  were  published  in  the 
Federal  RegMer  for  Monday.  November 
29,  1993  (58  F^  62526).  The  temporary 
regulations  relate  to  the  floor  slocks 
taxes  on  gasoline,  diesel  fuel  and 
aviation  fuel  held  on  OctoAmr  1, 1993; 
on  diesel  fuel  held  on  January  1, 1994; 
and  on  comroercial  aviation  fuel  held  on 
October  1, 1995. 

EFFECTIVE  OATE:  November  29.  1993. 

FOR  FURWaW  MFORMATIOM  CONTACT: 

Edward  Maddao.  (202)  S22-4$37  (not  a 
toll-free  number)- 

SUPP(.EMENTARV  ff<FORMATK)N:  ' 

Backgronnd 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  reflects 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  provide  guidance  relating  to 
the  persons  liable  ifor  the  taxes, 
exceptions  to  the  taxes,  and  the  times 
for  reporting  and  paying  the  taxes. 

Need  for  Correction 

As  published.  TD  8498  contains  errors 
which  may  prove  to  be  misleading  and 
are  in  need  t>f  clarification. 

Correction  ef  Publicatioa 

Accordingly,  the  publication  on 
November  29. 1993.  of  temporary 
regulations  (TD  8498),  which  were  the 
subject  of  FR  Doc.  93-28913,  is 
corrected  as  follows: 

S47.»-«T   fOenectad] 

1.  On  page  6253 1,  column  1,  §47.3- 
8T(bK2nil),  line  6,  the  language  "for 
other  excise  taxes  on  or  before  July"  is 
corrected  to  read  "for  other  excise  ta.xes 
on  or  before  Augtist". 

2.  On  page  62531.  column  1.  §  47.3- 
8T(b)(2nil).  line  8,  the  language  "720  for 
the  quarter  on  or  before  July  31 .~  is 
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corrected  to  read  "720  for  the  quarter  on 
or  before  August  31,". 
Dak  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate). 

|FR  Doc.  94-1986  Filed  1-28-94;  8:45  am) 

■ILUNQ  COOC  4M0-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  435 
[MB-67-F] 
R1N  093ft-AF91 

Medicaid  Program:  Computer  Matching 
and  Prfvacy  Protection  for  Medicaid 
Eligibility 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

summary:  This  final  rule  revises 
regulations  concerning  the  income  and 
eligibility  verification  system  (lEVS) 
under  the  Medicaid  program.  It 
implements  provisions  of  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988  and  the  Computer  Matching  and 
Privacy  Protection  Amendments  of 
1990.  These  laws  improve  the  oversight 
and  procedures  governing  the  disclosure 
of  personal  information  used  in 
computer  matching  programs  and 
protect  the  privacy  and  due  process 
rights  of  individuals  whose  records  are 
exchanged  by  these  programs. 
EFFECnVE  DATE:  This  final  rule  is 
effective  on  April  1, 1994. 
FOfl  FURTHER  INFORMATtON  CONTACT: 
Helaine  Jeffers.  (410)  966-5920. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

a.  General 

Under  section  1137  of  the  Social 
Security  Act  (the  Act).  State  Medicaid 
agencies  are  required  to  have  a 
computerized  income  and  eligibility 
verification  system  (lEVS)  that  matches 
Medicaid  eligibility  information  with 
data  from  Federal  and  State  benefit 
agencies  and  the  Internal  Revenue 
Service  (IRS)  to  prevent  or  reduce 
erroneous  expenditures.  Our  regulations 
at  42  CFR  435.945  through  435.965 
sp)ecify  the  sources  fi-om  which  States 
must  access  data  through  computer 
matches,  mandate  the  frequency  of  such 
matches,  set  time  limits  in  which  States 
roust  act  on  the  output  of  the  matches, 
and  establish  due  process  protection  for 
Medicaid  applicants  and  recipients. 


b.  The  Computer  Matching  and  Privacy 
Protection  Act  of  1988 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (CMPPA)  (Pub.  L. 
100-503)  amended  5  U.S.C.  552a  (the 
Privacy  Act  of  1974)  by  adding  a  new 
subsection  (o).  The  CMPPA  improves 
the  oversight  and  procedures  governing 
the  disclosure  of  personal  information 
used  in  computer  matching  programs 
and  protects  the  privacy  and  due 
process  rights  of  individuals  whose 
records  are  exchanged  by  such 
programs. 

Computer  matching,  as  described  by 
the  CMPPA,  is  the  computerized 
comparison  of  two  or  more  automated 
systems  of  records  (one  of  which  must 
be  a  Federal  system  of  records)  to 
establish  or  verify  eligibility  or 
continuing  compliance  with  laws  and 
regulations.  The  matching  operation  can 
apply  to  either  recipients  of  cash  or  in- 
kind  assistance  or  to  providers  of 
services  who  receive  payments  under 
Federal  benefit  programs.  The  CMPPA 
provides  that  any  reduction, 
suspension,  termination,  or  denial  of 
benefits  for  assistance  that  is  based  on 
information  received  through  a 
computer  match  involving  a  Federal 
government  system  of  records  cannot 
take  effect  until  the  information  is 
independently  verified  and  the  affected 
individual  has  received  30-days  notice 
of  the  proposed  action. 

The  CMPPA  requires  that  Federal 
agencies  involved  in  matches  covered 
under  the  law  enter  into  a  written 
agreement  with  any  State  agency  with 
which  a  match  is  to  occur.  The 
agreement  must  be  reviewed  and 
approved  by  each  Federal  agency's  Data 
Integrity  Board  (DIB),  as  established 
under  CMPPA.  The  agreement  review 
requirements  were  included  in  a 
revision  to  the  Office  of  Management 
and  Budget's  (OMB)  Circular  No.  A-130 
and  published  as  a  final  notice  in  the 
Federal  Register  (58  FR  36068)  on  July 
2, 1993.  Under  these  requirements, 
covered  agreements  become  effective 
the  later  of  either  40  days  after  copies 
of  the  agreement  are  transmitted  to  the 
Congress  and  OMB,  or  30  days  after 
publication  of  notification  in  the 
Federal  Register  that  the  match  is  being 
conducted. 

Current  Federal-State  computer 
matching  activities,  as  well  as  any 
proposed  Federal  matches  to  be 
performed  by  State  agencies  to  establish 
or  verify  the  Medicaid  eligibility  of 
applicants  and  recipients,  are  matching 
programs  as  described  by  the  CMPPA. 
Other  State-developed  matching 
activities  not  involving  a  comparison 


with  Federal  agency  records  are  exempt 
from  the  CMPPA  requirements. 

c.  The  Computer  Matching  and  Privacy 
Protection  Amendments  of  1990 

Section  7201  of  the  Computer 
Matching  and  Privacy  Protection 
Amendments  of  1990  (Pub.  L.  101-508) 
amended  the  due  process  protection 
provisions  of  the  CMPPA.  effective 
October  26, 1990.  The  CMPPA 
provisions  require  an  agency  to  verify 
independently  any  and  all  information 
developed  through  a  matching  program 
before  an  individual's  benefits  are 
denied,  reduced,  or  terminated.  The 
CMPPA  also  requires  State  agencies  to 
notify  the  individual  of  a  proposed 
adverse  action  30  days  before  the 
efi^ective  date  of  the 'action. 

The  1990  amendments  retained  the 
independent  verification  provision  as  a 
general  requirement  but  established  a 
new  procedure  for  certain  classes  of 
matches,  which  permits  an  agency's  DIB 
to  waive  the  independent  verification 
requirement.  The  exception  is  narrowly 
dravm  and  requires  the  Office  of 
Management  and  Budget  (OMB)  to  issue 
specific  guidance  on  its 
implementation. 

The  CMPPA  and  the  1990 
amendments  require  that  States 
independently  verify  all  data  covered  by 
the  CMPPA  regardless  of  the  source, 
unless  the  Federal  agency's  DIB  waives 
this  requirement.  The  waiver  is 
applicable  only  to  information 
identifying  the  amount  of  benefits  paid 
by  the  source  agency  under  a  Federal 
benefit  program  and  only  if  there  is  a 
high  degree  of  confidence  that  the 
information  provided  is  accurate.  The 
amendments  also  retain  the  30-day 
advance  notice  of  adverse  action 
protection  as  a  general  notice  period  but 
allow  agencies  to  substitute  other 
statutory  or  regulatory  notice  periods  if 
they  already  exist.  Medicaid  regulations 
at  §§431.210,  431.211,  431.213  and 
431.214,  which  provide  that  notice  is  to 
be  mailed  at  least  10  days  before  the 
effective  date  of  the  adverse  action, 
except  in  certain  specified  cases,  satisfy 
this  requirement. 

II.  Issuance  of  Proposed  Rule 

On  December  4.  1992,  we  published 
in  the  Federal  Register  (57  FR  57403)  a 
proposed  rule  to  incorporate  the 
provisions  of  the  CMPPA  and  the  1990 
amendments  in  the  Medicaid 
regulations. 

a.  Independent  Verification 

We  proposed  to  amend  the  EVS 
regulations  at  §§  435.952(a)  and 
435.955(a)  to  clarify  that  States  must 
independently  verify  all  information 
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received  if  required  by  the  CMPPA  as 
implemented  in  §  435.955  (as  amended) 
or  if  the  State  determines  it  appropriate 
because  of  agency  ex]}erience. 

We  proposed  to  revise  §435.955, 
which  applied  only  to  data  from  the 
Etepartment  of  the  Treasury,  so  that  it 
applies  to  all  data  on  individuals 
received  as  a  result  of  a  computerized 
data  match  with  a  Federal  agency  that 
would  adversely  affect  the  individual's 
eligibility.  We  proposed  to  require  the 
agency  to  verify  the  information  by 
either  requesting  the  original  source  of 
the  information  to  verify  the  fact  and 
amount  of  income  or  resource,  or  by 
informing  the  applicant  of  receipt  of  the 
information  and  asking  him  or  her  to 
respond  within  a  specified  time  period. 

We  proposed  to  make  conforming 
changes  to  the  provisions  relating  to  the 
action  the  agency  must  take  if  the 
information  is  verified,  if  the  applicant 
or  recipient  fails  to  respond  to 
reasonable  attempts  to  contact  him  or 
her,  and  if  the  applicant  or  recipient 
disputes  the  information  (§  435.955(c)). 
We  also  proposed  to  correct  a  cross- 
reference  to  the  hearings  and  appeals 
regulations. 

b.  Waiver  of  Independent  Verification 
Requirement 

We  proposed  to  add  a  new 
§  435.955(d),  which  outlines  the  general 
waiver  provision  under  which  the 
independent  verification  requirement 
may  be  waived  with  respect  to  a 
category  of  data  if  the  Federal  agency's 
DIB  waives  the  requirement.  We 
proposed  to  require  the  State  to  furnish 
the  Federal  agency  with  any  information 
it  needs  to  seek  a  waiver  from  the  DIB. 

c.  Advance  Notice  of  Adverse  Action 

We  found  it  unnecessary  to  propose 
any  changes  or  additions  to  the 
Medicaid  regulations  to  implement  the 
advance  notice  of  adverse  action 
provisions  of  the  CMPPA  because 
current  regulations  meet  the 
requirements  of  the  CMPPA  as  amended 
by  the  Computer  Matching  and  Privacy 
Protection  Amendments  of  1990. 
Medicaid  regulations  at  §§  431.210, 
431.211,  431.213  and  431.214.  which 
provide  that  notice  is  to  be  mailed  at 
least  10  days  before  the  effective  date  of 
an  adverse  action,  except  in  certain 
specified  cases,  satisfy  the  requirements 
of  the  amendments. 

d.  Negotiating  Interagency  Agreements 

We  proposed  to  amend  §  435.945,  to 
add  a  new  paragraph  (f)(7)  to  require 
that  State  agencies  conform  to  the 
CMPPA  requirements  when  negotiating 
matching  agreements  with  Federal 
agencies  supplying  EEVS  information 


when  the  match  is  covered  by  the 
CMPPA.  We  proposed  that  all 
agreements  between  Medicaid  and  a 
Federal  benefit  agency  for  lEVS  data,  in 
addition  to  containing  the  elements 
required  by  §  435.945(f)(l)-(5),  contain 
the  following  elements,  which  are  found 
in  the  existing  OMB  guidelines  that 
were  pubUshed  in  the  Federal  Register 
(54  FR  25818)  on  June  19,  1989— 

•  The  purpose  of  the  exchange  and 
legal  authority.  The  agreement  must  cite 
a  specific  Federal  or  State  statutory  or 
regulatory  basis  for  undertaking  the 
exchange  (that  is,  section  1137  of  the 
Social  Security  Act). 

•  Justification  and  expected  results. 
The  agreement  must  explain  why 
computer  matching — as  opposed  to 
some  other  administrative  activity — is 
being  proposed  and  estimate  the 
expected  results. 

•  Notice  procedures.  The  agreement 
must  describe  the  individual  and 
general  periodic  notice  procedures. 

•  Venfication  procedures.  The 
agreement  must  describe  the  methods 
the  Medicaid  agency  will  use  to  verify 
independently  the  information  obtained 
through  the  matching  program. 

•  Disposition  of  matched  items.  The 
agreement  must  state  that  information 
generated  through  the  match  will  be 
destroyed  as  soon  as  it  has  served  the 
matching  program's  purpose.  It  must 
also  include  any  legal  retention 
requirements  the  agency  establishes  in 
conjunction  with  the  National  Archives 
and  Records  Administration  or  other 
cognizant  authority. 

•  Security  procedures.  The  agreement 
must  describe  the  administrative  and 
technical  safeguards  to  be  used  in 
protecting  the  information.  These 
safeguards  must  be  consistent  with  the 
requirements  prescribed  by  the  Federal 
agency  furnishing  the  data. 

•  Records  accuracy  assessments.  The 
agreement  must  include  any 
information  relating  to  the  quality  of  the 
records  to  be  used  in  the  matching 
program. 

•  Comptroller  General  access.  The 
agreement  must  state  that  the 
Comptroller  General  may  have  access  to 
all  records  of  the  State  agency  necessary 
to  monitor  or  verify  compliance  with 
the  agreement.  This  requirement 
permits  the  Comptroller  General  to 
inspect  State  and  local  records  used  on 
matching  programs  covered  by  these 
agreements. 

•  We  believe  that  the  other  elements 
OMB  requires  in  its  guidelines — records 
description  and  records  usage, 
duplication  and  redisclosure 
restrictions — are  already  covered  in 
existing  lEVS  agreement  requirements 
(see  §  435.945  (0(1)  and  (fl(4))  but  we 


repeated  them  in  proposed 
§  435.945(f)(7).  We  note  that,  for  CMPPA 
purposes,  the  records  description  must 
include:  (1}  Specific  identification  of  the 
system  of  records:  (2)  the  number  of 
records;  (3)  data  elements  to  be  included 
in  the  match:  (4)  and  projected  starting 
and  completion  dates. 

e.  Other  Requirements 

In  addition  to  the  requirements  for  the 
elements  of  Federal-State  matching 
agreement,  we  proposed  to— 

•  Require  that  States  furnish  the 
Federal  agency  with  whatever 
information  it  needs  to  do  a  costAwnefit 
analysis  (§  435.955(e)). 

•  Require  States  to  follow  procedures 
set  by  tlie  Federal  agency  concerning 
waiting  before  an  adverse  case  action  is 
taken  and  in  following  the  terms  of  the 
agreement  (§  435.955(f)  and  (g)). 

m.  Summary  of  Public  Comments  and 
Departmental  Responses 

We  received  three  responses  to  the 
December  1992  proposed  rule. 

Comment:  One  Federal  Government 
agency  commented  that  the  required 
certification  or  analysis  regarding  the 
effects  of  the  rule  on  small  entities  such 
as  small  businesses  had  not  been 
included  in  the  Regulatory  Flexibility 
Act  Statement. 

Response:  We  are  including  the 
required  statements  as  part  of  the 
regulatory  impact  statement. 

Comment:  Two  State  agencies 
questioned  the  need  to  verify  data,  or  to 
submit  waiver  requests  to  be  relieved  of 
the  requirement  of  independently 
verifying  data,  furnished  by  the  Social 
Security  Administration  (SSA).  They 
indicated  that  the  SSA  data  are  accepted 
by  many  States  without  verification 
because  they  are  received  from  the 
primary  source  agency  and  are  highly 
accurate. 

Response:  States  are  not  required  to 
independently  verify  SDX  and  BENDEX 
data  from  SSA  because  these  files  meet 
the  requirements  for  waiver  of 
independent  verification.  State  and 
Federal  concerns  about  the  independent 
verification  requirements  were 
addressed  when  the  Computer  Matching 
and  Privacy  Protection  Amendments  of 
1990  amended  the  due  process 
protection  provisions  of  the  CMPPA. 
The  1990  amendments  retained  the 
independent  verification  provisions  as  a 
general  requirement  but  established  a 
new  procedure  for  certain  categories  of 
matches,  which  permit  an  agency's  Data 
Integrity  Board  (DIB)  to  waive  the 
independent  verification  requirement. 

The  waiver  is  applicable  only  to 
information  identifying  the  amount  of 
benefits  paid  by  the  source  agency 
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under  a  Federal  benefit  program  and 
only  if  there  is  a  high  degree  of 
confidence  that  the  information 
provided  is  accurate.  The  exception  is 
narrowly  drawn  and  is  interpreted 
through  specific  Office  of  Management 
and  Budget  (0MB)  guidelines.  OMB's 
proposed  0MB  April  23. 1991. 
guidelines  state: 

•  *  •  The  Computer  Matching  and  Privacy 
Protectiou  Act  of  1988  (Matching  Act),  as 
amended,  pennits  a  recipient  agency  to 
determine  that  the  information  it  has 
received  to  carry  out  a  match  covered  by  the 
Matching  Act  is  accurate  enough  to  be  relied 
on  without  malung  an  independent 
verification.  The  Data  Integrity  Board  of  the 
source  agency  undertaltes  this  finding  for 
non-Federal  recipient  agencies.  In  the  case  of 
matches  conducted  under  the  Beneficiary 
and  Earnings  Data  Exchange  (BENDEX)  or 
State  Data  Exchange  (SDX)  programs  between 
State  agencies  and  SSA.  the  Data  Integrity 
Board  of  the  Department  of  Health  and 
Human  Services  is  responsible  for  malting 
this  determination. 

Once  the  HHS  Data  Integrity  Board  has 
established  that  there  is  a  high  degree  of 
confidence  in  the  accuracy  of  the  data,  it 
should  issue  an  opinion  to  that  e^ect  and 
instruct  the  SSA  to  provide  a  copy  of  the 
opinion  to  each  State  agency  to  whom  it 
discloses  its  data  tapes.  The  opinion  should 
inform  the  State  recipient  agencies  that  they 
may  consider  the  BENDEX  and  SDX  daU 
verified  and  use  it  immediately  to  make 
appropriate  adjustments.    •  •  • 

On  January  28. 1991,  0MB  advised 
HHS  that  SDX  and  BENDEX  files  met 
the  requirements  for  waiver  of 
independent  verification.  HHS's  DIB 
then  made  a  formal  determination  that 
it  has  a  high  degree  of  confidence  in  the 
accuracy  of  the  data.  HHS  notified  SSA 
of  its  findings  on  March  18, 1991. 
Shortly  thereafter,  SSA.  through  its 
regional  staffs,  advised  the  States  of  this 
determination. 

We  are  clarifying  the  final  regulation 
by  specifying  in  §  435.955(d)  that  "The 
Federal  benefit  agency  involved  in  the 
data  exchange  will  develop  the  request 
petitioning  its  DIB  for  a  waiver  of 
independent  verification  by  Medicaid 
State  agencies." 

Comment:  One  State  agency 
expressed  the  need  for  the  computer 
matching  and  privacy  regulations  to  be 
consistent  among  Medicaid,  Food 
Stamp,  and  the  Aid  to  Families  with 
Dependent  Children  programs. 

Besponse:  We  have  developed  these 
final  regulations  on  computer  matching 
and  privacy  in  consultation  with  the 
Food  Stamp  and  AFDC  programs  to 
ensure  that  our  procedure  or 
information  is  not  in  conflict  with  any 
procedure  or  information  under  those 
programs. 


rv.  Prorisions  of  Final  Regulation 

We  are  adopting  the  December  1992 
proposed  rule  as  final  with  the  one 
modification  to  §  435.955(d)  as 
indicated  in  the  response  to  public 
comment  section  of  this  preamble. 

V.  Regulatory  Impact  Analysis 

We  generally  prepare  a  regulatory 
HexibiUty  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  601  through  612).  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  what  is  a 
"significant  economic  impact"  on  small 
entities,  we  considered  the  following 
factors: 

•  Direct  and  indirect  costs  of 
compliance  with  the  rule,  calculated 
both  as  absolute  costs  and  as  a 
percentage  of  revenue  of  the  regulated 
small  entity  (including,  for  example, 
interest  rates  to  small  borrowers  and  the 
ability  of  small  borrowers  to  borrow  at 
all): 

•  Direct  and  indirect  costs  of 
completing  paperwork  or  recordkeeping 
requirements — again,  both  as  absolute 
costs  and  as  a  percentage  of  revenue; 

•  Effect  of  the  final  rule  on  the 
competitive  position  of  small  entities  in 
relation  to  larger  entities; 

•  Effect  of  the  final  rule  on  the  small 
entity's  cash  flow  and  liquidity;  (For 
example:  Does  the  rule  indirectly 
require  the  small  business  to  tie  up 
funds?) 

•  Effect  of  the  final  rule  on  the  ability 
of  a  small  entity  to  remain  in  the  market 
at  all;  and 

•  Availability  and  costs  of  any 
professional  assistance  needed  by  the 
small  entity  to  meet  regulatory 
requirements. 

We  have  concluded,  based  on  the 
above-mentioned  criteria  and  past 
legislative  experience,  that  these  rules 
would  not  have  a  significant  effect.  For 
purposes  of  the  RFA,  States  and 
individuals  are  not  considered  small 
entities.  Therefore,  we  believe  these 
final  rules  would  not  pose  a  major 
burden  on  other  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  this  rule 
has  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  That  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  consider  a  small 
rural  hospital  as  a  hospital  is  located 
outside  of  a  Metropolitan  Statistical 
Area  and  has  fewer  than  50  beds. 

The  provisions  of  this  rule  conform 
the  regulations  to  the  legislative 


provisions  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Amendments  of 
1990. 

We  have  determined,  and  the 
Secretary  certifies,  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  imfuct  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  or  an  analysis  of 
effects  on  small  rural  hospitals. 

VI.  Paperwork  Reduction  Act 

Sections  435.945(0(7).  435.952.  and 
435.955  of  this  final  rule  contain 
information  collection  requirements  that 
are  subject  to  the  Office  of  Management 
and  Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504,  et  seq).  Section  435.945(fl 
requires  an  agency  to  execute  an 
agreement  with  other  agencies  before 
releasing  data  to  or  requesting  data  from 
other  agencies.  Reporting  bunien  for 
§  435.945(0  is  estimated  to  be  4  Vz  hours 
per  agreement.  The  information 
collection  requirements  contained  in 
§§435.952  and  435.955  are  currently 
approved  under  OMB  approval  number 
0938-0467. 

List  of  Subfects  in  2  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health. 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI).  Wages. 

42  CFR  Part  435  is  amended  as 
follows: 

PART  435— ELIGSBIUTY  tN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS. 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  435.945.  the  introductory  text 
of  paragraph  (0  is  republished, 
paragraph  (0(6)  is  revised,  and  a  new 
paragraph  (0(7)  is  added  to  read  as 
follows: 

$435,945    General  requirements. 

(0  The  agency  must  execute  written 
agreements  with  other  agencies  before 
releasing  data  to  or  requesting  data  from 
those  agencies.  The  agreements,  at  a 
minimum,  must  specify: 
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(6)  In  the  case  of  an  agreement 
between  a  SWICA  or  a  UC  agency  and    ' 
the  Medicaid  agency,  that  the  Medicaid 
agency  will  obtain  information  on 
applicants  at  least  twice  monthly;  and 

(7)  In  the  case  of  an  agreement 
between  any  Federal  agency  and  the 
Medicaid  agency  for  data  on 
individuals,  provisions  relating  to — 

(i)  Purpose  and  legal  authority: 

(ii)  Justification  and  expected  results; 

(iii)  Records  description  (including 
specific  identification  of  the'system  of 
records,  the  number  of  records,  what 
data  elements  will  be  included  in  the 
match,  and  projected  starting  and 
completion  dates); 

(iv)  Notice  procedures; 

(v)  Verification  procedures; 

(vi)  Disposition  of  matched  items; 

(vii)  Security  procedures; 

(viii)  Records  usage,  duplication  and 
redisclosure  restrictions; 

(ix)  Records  accuracy  assessments; 
and 

(x)  Access  by  the  Comptroller 
General. 


3.  Section  435.952  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  435.952    Use  Of  Infomfiaticn. 

(a)  Except  as  provided  under 
§  435.953,  the  agency  must  review  and 
compare  against  the  case  file  all 
information  received  under  §§435.940 
through  435.960  to  determine  whether  it 
an"ec-ts  the  applicant's  or  recipient's 
eligibility  or  amount  of  medical 
assistance  payment.  The  agency  also 
must  independently  verify  the 
information  if  required  by  §  435.955  or 
if  determined  appropriate  by  agency 
experience. 

4.  Section  435.955  is  revised  to  read 
as  follows: 

§  435.955    Additional  requirements 
regarding  information  released  by  a  Federal 
agency. 

(a)  Unless  waived  under  paragraph  (d) 
of  this  section,  based  on  information 
received  h'om  a  computerized  data 
match  in  which  information  on  an 
individual  is  provided  to  the  agency  by 
a  Federal  agency,  the  agency  may  not 
terminate,  deny,  suspend,  or  reduce 
medical  assistance  to  that  individual 
until  it  has  taken  appropriate  steps  to 
verify  the  information  independently. 
The  agency  must  independently  verify 
information  relating  to- 
ll) The  amount  of  the  income  and 
resource  that  generated  the  income 
involved; 

(2)  Whether  the  applicant  or  recipient 
actually  has  (or  had)  access  to  the 
resource  or  income  (or  both)  for  his  or 
her  own  use: 


(3)  The  period  or  periods  when  the 
individual  actually  has  (or  had)  access 
to  the  resource  or  income  or  both. 

(b)  The  agency  must  verify  the 
information  by  either 

(1)  Requesting  the  entity  from  which 
the  information  originally  came  to  verify 
the  fact  and  amount  of  income  or 
resource;  or 

(2)  Sending  the  applicant  or  recipient 
a  letter  informing  that  individual  of  the 
information  received  and  asking  him  or 
her  to  respond  within  a  specified 
period.  The  letter  must  clearly  explain 

.  the  information  the  agency  has  and  its 
possible  relevance  to  the  individual's 
past  or  future  eligibility,  and  be  as 
neutral  in  tone  as  possible. 

(c)  (1)  If  the  original  source  of  the 
income  or  resource  or  the  applicant  or 
recipient  verifies  the  information,  and 
the  agency  intends  to  reduce,  suspend, 
terminate  or  deny  medical  assistance 
based  on  the  information,  the  agency 
must  send  the  applicant  or  recipient  a 
notice  of  the  action  to  be  taken  and 
include  information  on  the  right  to 
appeal  and  opportunity  for  a  hearing 
under  §§  431.200  through  431.246  of 
this  chapter  (see  also  §435.912  and 
§435.919). 

(2)  If  the  applicant  or  recipient  fails  to 
respond  after  reasonable  attempts  to 
contact  him  or  her,  the  agency  must 
proceed  to  deny,  terminate,  reduce  or 
suspend  medical  assistance  based  on 
the  applicant's  or  recipient's  failure  to 
cooperate. 

(3)  If  the  applicant  or  recipient 
disputes  the  information,  the  agency 
must  obtain  evidence  (from  the  source 
of  the  data,  applicant,  recipient,  or 
otherwise)  to  substantiate  any  negative 
case  action  it  may  take. 

(d)  The  independent  verification 
requirement  concerning  a  category  of 
data  received  from  a  Federal  benefit 
agency  may  be  waived  if  the  Federal 
agency's  Data  Integrity  Board  approves 
the  waiver.  The  Federal  benefit  agency 
involved  in  the  data  exchange  will 
develop  the  request  by  petitioning  its 
Data  Integrity  Board  for  a  waiver  of 
independent  verification  by  a  Medicaid 
State  agency.  The  State  agency  must 
furnish  the  Federal  agency  with  any 
information  it  needs  to  seek  the  Data 
Integrity  Board's  approval  of  the  waiver. 

(ejln  accordance  with  the  Federal 
agency's  procedures,  the  agency  must 
provide  data  on  the  costs  and  benefits 
of  the  matching  program  to  the  Federal 
agency  from  which  it  receives 
information  on  individuals. 

(f)  In  accordance  with  the  Federal 
agency's  procedures,  the  agency  must 
certify  to  the  Federal  agency  that  it  will 
not  take  adverse  action  against  an 
individual  until  the  information  has 


been  independently  verified  and  until 
10  days  (or  sooner  if  permitted  by 
§431.213  or  § 431.214)  after  the 
individual  has  been  notified  of  the 
findings  and  given  an  opportunity  to 
contest. 

(g)  In  accordance  with  the  Federal 
agency's  procedures  for  renewals  of 
matching  programs,  the  agency  must 
certify  to  the  Federal  agency  that  the 
terms  of  the  agreement  have  been 
followed. 

(Catalog  of  Fedora!  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  September  24. 1993. 
Brace  C  VUdeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  10. 1993. 
Donna  E.  Shalala.  . 
Secretary. 
(FR  Doc  94-1979  Filed  1-28-94;  8:45  am) 

8ILUNG  COOE  4120-01-^ 


DEPAR-nyiENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  930791-^191;  I.D.  1230930] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  a  commercial  fishery 

for  king  mackerel. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(FEZ)  for  king  mackerel  in  the  Florida 
west  coast  zone.  This  closure  is 
necessary  to  protect  the  overfished  Gulf 
king  mackerel  resource. 
EFFECTIVE  DATES:  January  27.  1994. 
through  June  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
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part  642,  under  the  authority  of  the 
Magnuson  Fishery  Coaservation  and 
Management  Act 

Catoi  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  for  the  current  nshing 
year  (July  1, 1993,  through  June  30, 
1994,  58  FR  58509.  November  2. 1993) 
set  the  commercial  quota  of  king 
mackerel  in  the  Florida  west  coast  zone 
at  865,000  pounds  (392.361  kg].  Under 
50  CFR  642.26(a),  NMFS  is  required  to 
close  any  segment  of  the  king  mackerel 
commercial  fishery  when  its  allocation 
or  quota  is  reached,  or  is  projected  to  be 
reached,  by  publishing  a  notice  in  the 
Federal  Register.  NMFS  has  determined 
that  the  commercial  quota  for  Gulf 
group  king  mackerel  from  the  Florida 
west  coast  zone  was  reached  on  January 
26, 1994.  Hence,  the  commercial  fishery 
for  king  mackerel  in  the  Florida  west 
coast  zone  is  closed  effective  12:01  a.m., 
local  time,  January  27, 1994,  through 
J\me  30, 1994,  the  end  of  the  fishing 
year. 

The  Florida  west  coast  zone  extends 
from  the  Alabama/Florida  boundary 
(8r31'06"W.  longitude)  to:  (1)  The 
Dade/Monroe  County.  Florida  boundary 
25''20.4'N.  latitude)  from  November  1 
through  March  31;  and  (2)  the  Monroe/ 
Collier  County,  Florida  boundary 
(25*4874.  latitude)  from  April  1  through 
October  31. 

NMFS  previously  determined  that  the 
commercial  quota  of  king  mackerel  from 
the  western  zone  of  the  Gulf  of  Mexico 
was  reached  and  closed  that  segment  of 
the  fishery  on  October  1. 1993  (58  FR 
51579,  October  4, 1993).  Thus,  with  this 
closure  of  the  Florida  west  coast  zone, 
the  commercial  fisheries  in  the  EEZ  for 
Gulf  group  king  mackerel  are  closed 
from  the  U.S./Mexico  border  through 
the  Florida  west  coast  zone  through 
June  30. 1994. 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 
a  conmiercial  allocation  may  fish  for, 
retain,  or  have  in  p>ossession  in  the  EEZ 
Gulf  group  king  mackerel  from  the 
closed  zones.  A  person  aboard  a  charter 
vessel  may  continue  to  fish  for  king 
mackerel  in  the  closed  zones  under  the 
bag  limit  set  forth  in  §642.24(8)(l)(i). 
provided  the  vessel  is  under  charter  and 
the  vessel  has  an  annual  charter  vessel 


permit,  as  specified  in  $  642.4(a)(2).  A 
charter  vessel  with  a  permit  to  fish  on 
a  commercial  allocation  is  under  charter 
when  it  carries  a  passenger  who  fishes 
for  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 

During  the  closure,  king  mackerel 
from  the  closed  zones  taken  in  the  EEZ, 
including  those  harvested  under  the  bag 
limit,  may  not  be  purchased,  bartered, 
traded,  or  sold.  This  prohibition  does 
not  apply  to  trade  in  king  mackerel  fit>m 
the  closed  zones  that  were  harvested, 
landed,  and  bartered,  traded,  or  sold 
prior  to  the  closure  and  held  in  cold 
storage  by  a  dealer  or  processor. 

Qassification 

This  action  is  required  by  50  CFR 
642.26(a). 

Aulheritjr  16  U.S.C.  1801  et  seq. 
List  ofSubiects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  26, 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  94-2079  Filed  1-26-94;  2:49  pmj 
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50  CFR  Part  672 

[Docket  No.  9311W-3299:  LO.  012594B] 

Qroundfish  of  ttw  Quif  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  the  "other 
rockfish"  species  category  in  the  Central 
Regulatory  Area  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 
utilize  the  interim  total  allowable  catch 
(TAQ  for  the  "other  rockfish"  sj)ecies 
category  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  January  27, 1994,  through 
December  31, 1994. 
FOR  FURTHER  tflFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 


Management  Specialist.  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  directed  fishery  for  the  "other 
rockfish"  species  category  in  the  Central 
Regulatory  Area  of  the  GOA  was 
prohibited  in  the  proposed  1994  initial 
specifications  of  groundfish  under 
§  672.20(c)(2)(ii)  (58  FR  60575. 
November  17,  1993)  effective  January  1, 
1994. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  that  the  276 
metric  tons  in  the  interim  TAC  for  the 
"other  rockfish"  species  category  in  the 
Central  Regulatory  Area  of  the  GOA  will 
not  be  taken  as  bycatch  in  other  directed 
groundfish  fisheries  and  is  suflicient  to 
support  a  directed  fishery.  Therefore. 
NMFS  is  rescinding  the  closure  and  is 
opening  directed  fishing  for  the  "other 
rockfish"  species  category  in  the  Central 
Regulatory  Area  effective  12  noon,  A.l.t., 
January  27, 1994. 

All  other  closures  remain  in  full  force 
and  effect,  including  the  prohibition  to 
directed  fishing  for  rockfish  of  the 
genera  Sebastes  and  Sebastolobus  with 
trawl  gear  until  the  first  day  of  the  third 
quarterly  reporting  period  (§  672.23(d)). 

Qassification 

This  action  is  taken  imder  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  January  25, 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  94-2026  Filed  1-26-94;  10:19  am] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  Vhe  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfrese  notices  is  to  grve  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  o(  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service,  USOA 

7CFRPart28 

[CN-«4-003] 
RIN  0581-ABOO 

Cotton  Classification  Services  for 
Cotton  Producers 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  amend 
regulations  governing  cotton 
classification  services  provided  to 
cotton  producers  in  order  to  provide 
more  accurate  fiber  quality 
measurements.  This  proposal  would 
modify  the  present  classification  system 
to  add  a  new  procedure,  known  as 
module  averaging.  Module  averaging  is 
a  method,  based  on  sound  statistical 
procedures,  by  which  the  accuracy  of 
fiber  quality  measurements  can  be 
improved.  The  module  averaging 
procedure  uses  all  the  bales  htim  a 
module  or  trailer  as  the  testing  unit 
rather  than  using  a  single  bale  as  the  test 
unit.  The  module  averaging  procedure 
has  been  offered  to  growers  on  a 
voluntary  basis  for  the  past  three  crop 
years. 

The  Secretary's  Advisory  Committee 
on  Cotton  Marketing  has  tecxumoended 
that,  if  no  significant  probl«ns  an 
encountered  during  the  1993  classing 
season,  the  module  averaging  procechire 
be  expanded  lo  include  all  cotton 
classed  in  1994  and  subsequent  crop 
years. 

DATES:  Comments  must  be  received  by 
March  2, 1994. 

ADDRESSES;  Comments  and  inquiries 
should  be  addressed  to  Craig 
Shackelford,  Cotton  Dtvision.  AMS, 
USDA.  room  264 1-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
Comments  w*IT  be  available  for  public 
inspection  during  regular  business 
hours  at  the  above  office  in  rm.  2641- 


South  Building,  14tb  k  Independence 
Avenue,  SW.,  Washington,  DC 
FOR  FURTHER  WfORMATtON  CONTACT: 
Craig  Shackelford,  202-720-2259. 
SUPPLEMENTARY  MF0RMAT10M:  The 

Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  eBscX.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  fralh 
in  the  Regulatory  Flexibihty  Act  (RFA) 
(5  U.S.C.  601  et  seq.).  The  Administrator 
of  the  Agricultural  Marketing  Service 
has  considered  the  economic  impact  of 
this  proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  lo  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  btu'dened. 

The  Small  Business  AHmini.stratioa 
(SBA)  defines  (13  CFR  121.601)  small 
agricultural  service  firms  as  having 
annual  receipts  of  less  than  $3,500,000. 
There  are  approximately  1,400  cotton 
gins  which  submit  cotton  samples  to 
AMS  for  cotton  classification.  The 
majority  of  these  gins  would  meet  the 
SBA's  definition  for  small  agricultural 
firms.  This  proposal  would  require 
these  gins  to  provide  individual  module 
or  trailer  identification  ntmibers  to  AMS 
cotton  classing  offices.  This  tnforroation 
would  be  provided  prior  to  classfng  of 
cotton  samples  through 
telecommunications,  facsimile  or  other 
meens.  The  expense  for  gins  to  provide 
this  information  to  AMS  has  not  been 
found  to  be  burdensome  during  the  pa^t 
3  years  of  a  pilot  project.  The  module 
averaging  j>ilot  project  has  shown  to 
result  in  the  dissemination  of  niore 
accurate  dassifScation  results.  It  is 
expected  that  more  aixuiattt  cotton 
classification  would  lead  to  more 
efficient  marieeting  of  cotton.  Marketing 
costs  are  expected  to  decrease  as  a  result 
of  less  retesting.  R  is  the  view  of  the 
agency  that  the  improved  marketing 
efficiency  as  a  result  of  module 
averaging  would  outweigh  the  cost  of 
providing  the  additional  infbrmation  to 


AMS.  Furth«,  the  economic  impact  of 
this  action  would  not  be  adverse.  For 
these  reasons,  the  Administrator,  AMS, 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  RFA. 

In  comp>Uance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  [5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  of  1980  |44  U.S.C  3501  et 
seq.]  the  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
approval  numbers  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

A  random,  informal  telephone  survey 
was  conducted  among  gins  that  are 
voluntarily  participating  in  the  pilot 
project  in  wder  to  estimate  the  time 
required  by  gin  personnel  to  prepare 
and  submit  to  classing  facilities  the 
module  and  trailer  identification  for 
each  bale.  The  volume  of  cotton  ginned 
at  these  businesses  ranged  from  8,000  to 
40,000  bales  per  year.  When  asked  about 
the  frequency  of  information 
transmitted,  all  gins  responded  that 
module  and  trailer  bale  identification 
information  was  submitted  daily.  These 
daily  lists  correspond  to  the  daily 
number  of  bales  produced  at  earfi  gin. 
The  majority  of  the  surveyed  gins 
utilized  computer  telecommunications 
to  transmit  the  information  to  classing 
facilities.  A  few  gins  used  computer 
diskettes  or  facsimile  transmission.  Gins 
using  computerized  recordkeeping 
systems  responded  that  the  time 
required  to  produce  the  daily  list  was 
insignificant  because  the  information 
was  already  maintained.  Gins  using 
manual  recordkeeping  systems  reported 
greater  time  required  to  prepare  lists.  In 
most  cases  tfie  gins  with  manual 
systems  photocopied  existing  records 
for  facsimile  transmission. 

Based  on  discussions  with  pilot 
project  partia'pants,  it  is  estimated  that 
it  would  require  15  minutes  a  day  to 
assemble,  prepare,  and  transmit  the 
module  or  trailer  identification.  If  gins 
operate  fbr  99  days  per  year  the  armual 
time  required  wouM  be  ZZJ  hours  per 
year.  With  1.400  gins  that  would  be 
required  to  submit  the  infonnation,  the 
total  time  required  of  all  gins  would  be 
31,500  hoars. 

Module  averaging  does  not  require  a 
new  sampling  procedure.  It  utilizes  the 
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current  procedure  of  obtaining  a  sample 
from  both  sides  of  each  bale.  Under  the 
traditional  approach  Hber  quality 
measurements  are  made  on  each  sample 
and  the  average  of  the  two 
measurements  becomes  the  fiber  quality 
determination  for  that  bale.  Because  of 
the  natural  variability  of  cotton  fiber 
characteristics,  a  greater  number  of  tests 
would  need  to  be  performed  on  each 
sample.  In  practice  this  would  be  too 
costly  and  time  consuming  on  a  bale-by- 
bale  basis.  Since  fiber  quality  variability 
within  a  bale  of  cotton  has  been 
determined  to  be  about  the  same  as  that 
within  a  module  or  trailer  of  cotton,  the 
statistical  confidence  is  high  that  a 
module  or  trailer  of  cotton  can  serve  as 
the  test  unit  just  as  reliably  as  a  bale  of 
cotton.  A  module  will  yield 
approximately  13  bales  when  ginned 
and  a  trailer  will  yield  approximately 
eight  bales.  By  using  all  of  the  bales  of 
cotton  from  one  module  or  trailer  as  the 
test  unit,  enough  samples  can  be  tested 
to  obtain  the  true  average  of  the  unit. 

Under  the  proposed  procedure  the 
ginner  would  provide  the  classing  office 
servicing  the  area  with  individual 
module  and  trailer  identification  for 
each  bale  of  cotton  in  addition  to  the  gin 
bale  numbers  prior  to  classification.  The 
module  or  trailer  identification  numbers 
would  be  submitted  through  computer 
telecommunications,  facsimile  or  other 
means. 

Section  28.908  (g)  sets  forth  the 
conditions  that  would  constitute  a 
request  for  cotton  classification. 
Paragraph  (g)  would  be  revised  to 
include  a  provision  requiring  the 
submission  of  module  or  trailer 
identification  for  each  bale  of  cotton 
prior  to  classification. 

By  adopting  a  procedure  of  module 
averaging,  fiber  quality  in  a  module  or 
trailer  would  be  determined  by 
calculating  the  average  of  all  bale 
measurements  within  the  module  or 
trailer  and  assigning  these  averaged 
quality  factors  to  each  bale  within  that 
unit  as  the  official  quality  measurement. 
For  example,  the  individual  strength 
readings  from  each  bale  in  the  module 
or  trailer  would  be  added  together  and 
divided  by  the  number  of  bales  in  the 
module  or  trailer  unit.  The  result  would 
be  the  module  average  for  strength  and 
would  be  subsequently  assigned  as  the 
strength  reading  to  each  bale  in  the 
module  unit.  This  same  process  would 
be  applied  to  all  High  Volume 
Instrument  (HVI)  quality  factors: 
strength,  length,  length  uniformity, 
micronaire,  color  •♦■b,  color  Rd,  and 
trash.  Trash  measurements  would  not  be 
averaged  for  American  Pima  cotton 
since  no  HVI  trash  measurements  are 


made  for  American  Pima  cotton.  Color 
grade  and  leaf  grade  for  American 
Upland  and  for  the  grade  of  American 
Pima  would  also  not  be  averaged 
because  the  quality  factors  are 
determined  by  a  cotton  classer. 

A  bale  of  cotton  having  significant 
fiber  quality  differences  from  the  other 
bales  in  a  module  or  trailer  test  unit 
would  be  excluded  from  the  module 
averaging  procedure.  The  official 
classification  results  for  the  excluded 
bale  would  be  determined  from  its 
individual  test  results  for  each  factor. 
The  measurements  for  the  remaining 
bales  in  the  module  or  trailer  would  be 
averaged  and  the  results  assigned  to 
each  of  the  bales  used  to  determine  that 
value.  A  bale  that  is  excluded  from  the 
module  average  is  termed  an  "outlier" 
bale.  A  bale  would  be  excluded  from  the 
module  or  trailer  average  because  of  a 
significant  variance  from  the  average  on 
any  of  the  HVI  quality  factors  including: 
strength,  length,  length  uniformity, 
micronaire,  color  -t-b,  color  Rd,  and 
trash.  Standard  values  have  been 
established  for  each  quality  factor  that 
identifies  a  significant  variance  from  the 
average.  When  any  single  quality  factor 
measurement  is  equal  to  or  greater  than 
the  established  value  for  that  quality 
factor  the  bale  is  excluded  from  the 
module  or  trailer  average.  The  following 
is  a  table  that  represents  the  values 
established  for  each  factor 


Quality  factor 

Diftererx^  from  mod- 
ule average 

Mike 

0  5  or  more 

Strength  „„ 

4.0  or  more 

Length  

Length  Uniformity 

Cokx  Rd 

Color  >b  . 

Trash  (Upland  only)  .. 

0.07  or  more. 
4.0  or  more. 

4.0  or  more. 

1.1  or  more. 
0.6  Of  more. 

An  important  aspect  is  that  each  bale 
of  cotton  would  still  be  identified 
individually  and  receive  the  module 
averaged  information  as  an  individual 
bale  class.  Thus,  cotton  can  continue  to 
be  marketed  on  an  individual  bale  basis 
and  does  not  have  to  be  marketed  as  a 
module  or  trailer  unit. 

Section  28.910  would  be  revised  to 
reflect  the  inclusion  of  the  module 
averaging  procedure  as  part  of  the 
official  quality  determination  for  cotton 
samples.  The  table  of  values  used  to 
determine  outliers  would  be 
incorporated  into  this  section. 

Producers  would,  under  this  proposal, 
still  have  the  opportunity  to  receive  a 
review  classification  of  the  original 
classification  results.  The  review  may  be 
requested  for  any  single  or  any 
combination  of  the  HVI  quality  factors 


of  strength,  length,  length  uniformity, 
micronaire,  color  +b,  color  Rd,  and 
trash.  A  review  may  also  be  requested 
on  the  classer  assigned  quality  factors  of 
color  grade  and  leaf  grade  for  American 
Upland  cotton  and  for  the  grade  of 
American  Pima  cotton.  In  order  to 
receive  a  review  classification  of  one  or 
more  HVI  quality  factors  on  a  module  or 
trailer  classed  bale,  all  bales  in  the 
module  or  trailer  test  unit  must  be 
reviewed.  Samples  from  each  bale  in  the 
module  or  trailer  test  unit  must  be 
submitted  with  the  request  for  review. 
Each  sample  would  be  retested  and  the 
average  retest  value  assigned  to  each 
bale.  Review  classification  of  classer 
assigned  color  grade  and  leaf  grade  for 
American  Upland  cotton  and  for  the 
grade  of  American  Pima  cotton  would 
continue  to  be  made  on  individual 
bales.  Section  28.911  would  be  revised 
to  include  procedures  for  review 
classification  of  module  averaged 
factors. 

The  fee  under  §  28.911  for  review 
classification  of  module  or  trailer 
averaged  bales  would  be  $1.87  per  bale 
based  upon  the  current  fee.  However, 
the  current  fees  are  being  reviewed  and 
may  be  adjusted  for  the  1994  crop  year. 

A  pilot  module  averaging  program 
was  initiated  in  1991.  This  pilot 
program  which  was  limited  to  strength 
measurements  only,  involved  99  gins 
and  1,260,000  bales  from  across  the 
Cotton  Belt.  This  program  was  so 
successful  that  it  was  expanded  in  1992 
to  include  fiber  length,  length 
uniformity  and  micronaire.  There  were 
212  gins  and  2,289,000  bales  involved 
in  this  expanded  program. 

The  Secretary  of  Agriculture's 
Advisory  Committee  on  Cotton 
Marketing  recommended  that  this  pilot 
project  be  continued  on  a  voluntary 
basis  in  1993  and  expanded  to  include 
all  instrument  measured  quality  factors 
including  micronaire,  length,  length 
uniformity,  strength,  color  Rd,  color  -fb. 
and  trash.  The  committee  recommended 
that  the  results  of  the  1993  project  be 
rep>orted  at  the  end  of  the  season,  and 
that  if  no  problems  developed  in  1993, 
AMS'  Cotton  Division  should 
implement  module  averaging  for  all  HVI 
quality  factors  on  all  bales  classed 
effective  for  the  1994  crop.  For  the  1993 
expanded  pilot  project,  there  were  242 
gins  participating  on  a  voluntary  basis 
and  the  production  from  these  gins 
totaled  3,053,716  bales.  This 
represented  20  percent  of  the  1993 
cotton  crop. 

Reproducibility  results  from  the 
expanded  1993  project  are  shown 
below. 
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Micfonaire 

Length 

Uni- 
tormrty 

Strength 

Trash 

Cotar  FW 

C0«0r*b 

Individual  bate  results  _ „ 

75 
80 

75 
87 

80 
90 

69 
78 

79 
87 

88 
89 

90 
95 

Modute  Average  results  

No  problems  of  any  significance  are 
known  to  have  developed  during  the 
1993  project.  In  keeping  with  the 
advisory  committee's  recommendation, 
AMS  is  proposing  that  module 
averaging  be  applied  to  all  bales  classed 
effective  with  the  1994  cotton  crop. 

List  of  Subiecto  ia  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton,  Cotton  bnters. 
Cotton  samples.  Grades,  Market  news, 
Reporting  and  recordkeeping 
requirements.  Standards,  Staples, 
Testing.  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  28  is  proposed  to 
be  amended  as  follows: 

PART  2a-{Amended] 

1.  The  authority  citation  for  subpart  D 
of  part  28  would  continue  to  read  as 
follows: 

Authority:  Sec.  3a,  50  Stat.  62,  as  amended 
(7  use.  473aJ;  Sec.  3c,  50  Stat.  62  (7  U.S.C 
473c). 

2.  Section  28.908  paragraph  (g)  would 
be  revised  to  read  as  follows: 

§  28.908    Samptas. 


(g)  Request  for  Classification.  A 
request  for  classification  service  from  a 
producer  shall  be  considered  to  have 
been  made  when  all  of  the  following 
conditions  have  been  met. 

(1)  Cotton  samples  drawn  at  a 
licensed  gin  or  warehouse  must  have 
been  received  at  the  apipropriate  cotton 
classing  office  serving  the  territory  in 
which  the  cotton  was  ginned. 

(2)  The  samples  are  identified  with 
the  tag  required  in  §  28.908(11. 

(3)  For  each  sample  submitted,  the 
ginner  of  the  cotton  shall  designate 
whether  the  cotton  was  ginned  from  a 
module  or  trailer.  The  ginner  shall  also 
provide  module  or  trailer  identification 
numbers  and  designate  by  gin  bale 
numbers  the  bales  ginned  from  each 
module  or  trailer. 

*        •        •        *        • 

3.  Section  28.910  would  be  amended 
by  revising  the  section  heading, 
redesignating  paragraph  (a)  as  paragraph 
[d),  redesignating  paragraphs  (b)  and  (c) 
is  paragraphs  (e)  and  (f),  and  adding 
new  paragraphs  (a),  (b),  and  (c)  to  read 
IS  follows: 


§28.910    Ctassmcatton  of  samples  and 
issuance  of  classification  results. 

(a)  The  samples  submitted  as 
provided  in  this  subpart  shall  be 
classified  by  employees  of  the  Division. 
The  classer  determined  quality  factors 
of  color  grade  and  leaf  grade  for 
American  Upland  cotton  and  grade  for 
American  Pima  cotton  shall  be  assigned 
to  each  sample  in  accordance  with  the 
official  cotton  standards  of  the  United 
States.  For  each  of  the  High  Volume 
Instrument  (HVI)  measured  quality 
factors  including  microoaire,  length, 
length  uniformity,  strength,  color  Rd 
and  color  -f  b,  and  trash  the  official 
classification  shall  be  the  average  of  the 
test  results  of  samples  tested  from 
individual  bales  within  the  module  or 
trailer  test  unit,  except  that  trash  shall 
not  be  averaged  for  American  Pima 

COttCMl. 

(b)  Samples  with  quality  factor 
measurements  that  vary  significantly 
from  their  module  or  trailer  average 
shall  be  excluded  from  the  module  or 
trailer  average.  The  official  classification 
of  these  excluded  bales  shall  be  the 
individual  test  results  for  each  factor. 
The  remaining  samples  in  the  module  or 
trailer  test  unit  will  be  averaged  and  the 
averaged  values  shall  be  assigned  to  all 
remaining  samples  in  the  module  or 
trailer  test  unit  as  the  ofScial 
classification  results. 

(c)  The  following  table  indicates 
degree  of  variation  from  the  module  or 
trailer  average  necessary  for  a  sample  to 
be  excluded  from  the  module  or  trailer 
averaged  classification  results. 


Quality  factor 


Micronaire  

Strength  _ 

Length  „ 

Length  Uniformity  .... 

Color  Rd 

Color  -fb  , 

Trash  (Upland  Orty) 


DiffererxM  from  mod- 
ule average 


0.5  or  more. 
4.0  or  more. 
0.07  or  more. 
4.0  or  more. 

4.0  or  more. 

1.1  or  more. 
0.6  or  more. 


4.  Section  28.911  would  be  amended 
by  revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (d)  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§  28.91 1    Review  cfasstflcatlon. 

(a)  A  producer  may  request  a  review 
classification  of  module  or  trailer 
averaged  quality  factors  including 


micronaire,  length,  length  uniformity, 
strength,  color  Rd,  color  +b  and  trash, 
provided  that  a  sample  from  each  bale 
in  the  module  or  trailer  test  unit  is 
submitted  for  review.  The  review 
classification  shall  be  performed  in  the 
same  manner  as  the  original 
classification  described  in  $28,910. 
Only  one  review  classification  of  these 
quality  factors  may  be  requested  for 
each  module  or  trailer  test  unit. 

(b)  Class  determined  quality  factors 
including  leaf  grade  and  color  grade  for 
American  Upland  cotton  and  grade  for 
American  Pima  cotton  shall  be  reviewed 
on  a  single  bale  basis.  Only  one  review 
classification  of  these  class  determined 
quality  factors  may  be  requested  for 
each  bale. 

(c)  The  fee  for  review  classification  of 
module  averaged  bales  and  outlier  bales 
is  $1.87  per  bale. 

Dated;  Januaiv  25, 1994. 
Lon  Hataraiya, 
Administrator. 

|FR  Doc.  94-209»  Filed  1-28-94:  8  45  ami 
BILLING  cooc  S41ft-aa-» 


7  CFR  Part  930 

[Docket  No.  AO-370-AS;  FV93-930-1} 

Proposed  Tart  Cherry  Marketing 
Agreement  and  Order;  Promulgaticm 
Hearing 

AGENCY:  Agricultural  Marketing  Ser\ice. 

USDA. 

ACTION:  PubUc  hearing;  Amendment. 

SUMMARY:  This  action  amends  a 
document  which  announces  the  dates 
and  locations  of  public  hearings  to  be 
held  to  consider  a  proposed  marketing 
agreement  and  order  to  cover  tart 
cherries  grown  in  the  States  of 
Michigan.  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington  and 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Martin  or  Kenneth  G.  Johnson 
(202)  720-5053. 

This  action  amends  a  notice  of 
hearing  which  appeared  in  the  Federal 
Register  [58  FR  63108,  November  30. 
1993:  58  FR  68065,  December  23,  1993). 
The  hearing  dates  on  page  68065,  for 
Portland,  Oregon,  are  changed  to  read  as 
follows: 

February  15  through  17, 1994,  in 
Portland,  Oregon. 
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Authority:  7  U.S.C.  601-674. 
E)ated:  January  25. 1994 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-2100  Filed  1-28-94;  8:45  am] 

BiLUNG  CODE  3410-02-P 


7  CFR  Part  1150 
[Docket  No.  DA-e4-01] 
RIN  0581-AB10 

Dairy  Promotion  Program;  Invitation 
To  Sut>mit  Comments  on  Proposed 
Amendments  to  the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes 
amendments  to  the  producer-funded 
Dairy  Promotion  and  Research  Order 
and  provides  the  public  writh  an 
opportunity  to  comment  on  the 
proposed  amendments.  The  proposal 
would  modify  the  composition  of  the 
National  Dairy  Promotion  and  Research 
Board  by  adding  one  Board  seat  to 
Region  4  and  removing  one  Board  seat 
from  Region  8. 

DATES:  Comments  must  be  postmarked 
no  later  than  March  2. 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Director.  USDA/AMS/Dairy  Division, 
room  2968.  South  Building.  P.O.  Box 
96456.  Washington,  DC  2009O-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Silvio  Capponi.  Jr..  Deputy  Director, 
USDA/AMS/Dairy  Division,  room  2753, 
Washington,  DC  20090-6456.  (202)  720- 
4664. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  change  in  the 
composition  of  the  National  Dairy 
Promotion  and  Research  Board  will 
result  in  no  economic  effect  on  any 
entity  engaged  in  the  dairy  industry. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

The  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  Dairy  and  Tobacco  Adjustment  Act 
of  1983  provides  in  section  121(a)  that 
nothing  in  the  Act  may  be  construed  to 


preempt  or  supersede  any  other  program 
relating  to  dairy  product  promotion 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State. 

The  Dairy  and  Tobacco  Adjustment 
Act  of  1983  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  118(a)  of  the  Act,  any  person 
subject  to  any  order  issued  under  the 
Act  may  file  with  the  Secretary  a 
petition  stating  that  any  such  order  or 
any  provision  of  such  order  or  any 
obligation  imposed  in  connection 
therewith  is  not  in  accordance  with  law 
and  requesting  modification  thereof  or 
an  exemption  therefrom.  The  petitioner 
shall  thereupon  be  given  an  opportunity 
for  a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant  or  carries  on 
business  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  complaint  is  filed  within  20 
days  from  the  date  of  the  entry  of  the 
ruling. 

Section  1150.131(r)  of  the  Dairy 
Promotion  and  Research  Order  specifies 
that  the  National  Dairy  Promotion  and 
Research  Board  shall  review  the 
geographic  distribution  of  milk 
production  volume  throughout  the 
United  States  and.  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  the  regions  and/or  a 
modification  of  the  number  of  members 
from  regions  in  order  to  best  reflect  the 
geographic  distribution  of  milk 
production  volume  in  the  United  States. 
Section  1150.131(d)  of  the  order 
specifies  the  formula  to  be  used  to 
determine  the  number  of  Board  seats  to 
represent  each  of  the  13  geographic 
regions  of  the  country  designated  in  the 
order.  Under  the  formula,  total  milk 
production  for  the  48  States  for  the 
previous  calendar  year  is  divided  by  36 
to  determine  a  factor  of  pounds  of  milk 
represented  by  each  board  member.  The 
resulting  factor  is  then  divided  into  the 
pounds  of  milk  produced  in  each  region 
to  determine  the  number  of  Board 
members  for  each  region. 

The  initial  Board  tnat  was  established 
in  1984  was  based  on  1983  milk 
production.  The  Board  was  last 
modified  in  1989  based  on  1987  milk 
production.  In  1983,  each  Board 
member  represented  about  3,875  million 
pounds  of  the  139,509  million  pounds 
of  milk  produced  in  the  48  States. 
During  1992.  total  milk  production 
increased  to  151,589  million  pounds, 
which  indicated  that  each  of  the  36 
Board  members  would  represent  4,211 
million  pounds  of  milk. 

Based  on  a  review  of  the  1992 
geographic  distribution  of  milk 


production,  the  Board  has  concluded 
that  the  number  of  Board  members  for 
two  of  the  13  geographic  regions  should 
be  changed.  Milk  production  in  Region 
4  (Arkansas,  Kansas,  New  Mexico, 
Oklahoma,  and  Texas)  increased  to 
11,000  million  pounds  in  1992  from 
8,438  million  pounds  in  1987, 
indicating  2.61  board  members  based  on 
1992  production  (11,000  divided  by 
4,211=2.61)  compared  to  2.14  Board 
members  based  on  1987  production 
(8,438  divided  by  3,952=2.14).  Also, 
milk  production  in  Region  8  (Alabama, 
Kentucky,  Louisiana,  Mississippi,  and 
Tennessee)  decreased  to  6,547  million 
pounds  in  1992  from  6,706  million 
pounds  in  1987,  indicating  1.55  board 
members  based  on  1992  production 
(6,547  divided  by  4,211=1.55)  comf)ared 
to  1.70  board  members  based  on  1987 
production  (6,706  divided  by 
3,952=1.70).  Thus,  the  Board  has 
proposed  that  the  number  of  Board 
members  for  Region  4  be  increased  from 
two  to  three  and  that  the  number  of 
Board  members  for  Region  8  be 
decreased  from  two  to  one  so  that  the 
Board  will  best  reflect  the  geographic 
distribution  of  milk  production  volume 
throughout  the  United  States. 

List  of  Sub)ects  in  7  CFR  Part  1150 

Dairy  products.  Reporting  and 
recordkeeping  requirements.  Research. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1150  be  amended  as  follows: 

PART  1 150— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  1150  continues  to  read  as  follows: 

Authority:  Pub.  Law  98-180,  97  Stat.  1128. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  the  National  Dairy 
Promotion  and  Research  Board 

2.  In  §  1150.131,  paragraphs  (a)(4)  and 
(a)(8)  are  revised  to  read  as  follows: 

§1150.131    Establishment  and 
memtMrshlp. 

(a)  *  *  * 

(4)  Three  members  from  region 
number  four  comprised  of  the  following 
States:  Arkansas,  Kansas,  New  Mexico, 
Oklahoma  and  Texas. 


(8)  One  member  from  region  number 
eight  comprised  of  the  following  States: 
Alabama,  Kentucky,  Louisiana, 
Mississippi  and  Tennessee. 
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Dated:  January  20. 1994.  ',  Lobbying       Overall  public  meetings  to  address  the  following 

Kenneth  C.  Qayton,  depart-      mgmt.  d«B-  issues: 

Deputy  Deputy-Assistant  Secretary.  ment         partment         •  Types  and  locations  of  "offshore 

Marketingand  Inspection  Service.  facilities"  subject  to  OPA  financial 

IFR  Doc.  94-2045  Filed  1-28-94;  8:45  am)  .Costs  Allocated  To  responsibiUty  requirements; 

BiLUNO  cooc  3410-02-p  Department  $550,000     S330,000        •  Mediods  available  to  evidence  OPA 

'■ '■ financial  responsibility; 

is  corrected  to  read ,  Interaction  of  States/Territories  and 

DEPARTMENT  OF  THE  TREASURY  Costs  Allocated  To Federal  Government  to  enforce  OPA 

Internal  Revenue  Service  "Department  °...     S550,000     S330.000  'rp'^o'lSL'^t'he'^sponsible 

'■"l"«'y°  8- ^"^«»'  -  parties,  the  guarantors,  and  other 

26  CFR  Part  1  ,  Alternate  Federal  Register  Uaison  Officer.  financial  participants,  and 

[1A-57-e3]  Assistant  Chief  Counsel  (Corporate).  ,  Effects  on  the  local  and  national 

1545_AS2S  """^  °^'  **"^°®^  ''''^^  1-28-94;  8:45  am|  economic  conditions  of  OPA  financial 

^^  BILLING  coD£  4830-01-*  responsibility  requirements. 

Allocation  of  Costs  to  Lobbying  Presentations:  Presentations  by 

Activities;  Correction  interested  parties  should  focus  on  the 

AGENCY:  Internal  Revenue  Service  (IRS).  DEPARTMENT  OF  THE  INTERIOR  ".TrlTp^osals  and  suggestions  for 

Treasury.  Minerals  Management  Service  addressing  the  financial  responsibility 

ACTION:  Correction  to  notice  of  proposed  '  requirement, 

rulemaking.  30  CFR  Part  253  •  Economic  impacts  on  affected 

parties  of  the  financial  responsibility 

SUMMARY:  This  document  contains  Oil  Spill  Financial  Responsibility  for  requirements, 

corrections  to  the  notice  of  proposed  Offshore  Facilities  Including  State  Registration:  There  will  be  no 

rulemaking  (IA-57-93),  which  was  Submerged  Lands  and  Pipelines  registration  fee  for  the  meeting, 

published  in  the  Federal  Register  for  .-curv  K/innmic  imn„,  .o,^»„.  c^,.  ;  «.  Participants  need  not  register  prior  to 

Monday,  December  27.  1993  (58  FR  ff^NCY-  ^merals  Management  Serv  ice.  ^^^j^^,*;^  ^^  ^^^.^^  However,  prior 

68330).  The  proposed  regulations  relate  '"^erior.  notification  to  Richard  GiangereUi: 

to  rules  for  allocating  costs  to  lobbying  ACTION:  Notice  of  public  meetmg.  Minerals  Management  Service;  Mail 

'*^*'^'*'^'-  summary:  This  notice  announces  a  S'op  4800:  381  Eiden  Street:  Hemdon, 

FOR  FURTHER  INFORMATION  CONTACT:  ^lic  meeting  that  the  Minerals  V"^'"'«  22070-4817  or  telephone  (703) 

Ellen  McElroy.  (202)  622-4950.  and  Management  Service  will  conduct  to  787-1574.  FAX  (703)  787-1599.  is 

James  M.  Guiry.  (202)  622-1 585  (not  g^-     j^e  information  and  data  pertinent  requested  in  order  to  assess  the  probable 

toll-free  numbers).  ,„  ^^e  development  of  regulations  ""'"^^  of  participants.  Seating  is 

SUPPLEMENTARY  INFORMATION:  implementing  financial  responsibility  I'^'ted  and  will  be  on  a  first-come-first- 

.  .  requirements  of  the  Oil  Pollution  Act  of  seated  oasis. 

background  1990  (OPA).  An  advance  notice  of  Dated:  January  24, 1994. 

The  notice  of  proposed  rulemaking  proposed  rulemaking  on  this  matter  was  Thomas  Gemhofer, 

that  is  the  subject  of  these  corrections  published  in  the  Federal  Register  on  Associate  Director  for  Offshore  Minerals 

are  under  section  162  of  the  Internal  August  25. 1993.  It  describes  issues  Management. 

Revenue  Code  as  amended  by  section  relating  to  the  development  of  [PR  Doc.  94-1972  Filed  1-28-94;  8:45  ami 

13222  of  the  Omnibus  Budget  regulations  (o  ensure  that  parties  bilung  coof  43io-mb-m 

Reconciliation  Act  of  1993  (OBRA  responsible  for  offshore  facilities  have  _______^^_^^_^^_^^__^_^_^__ 

1993)(107  Stat.  477).  sufficient  financial  resources  to  pay  for 

Need  for  CorrecUon  oil-spill  cleanup  costs  and  associated  ENVIRONMENTAL  PROTECTION 

^,    ^    .    ,  .  damages.  AGENCY 

As  published,  the  proposed  O^TgS:  The  meeting  is  scheduled  for 

rulemaking  contains  errors  which  may  February  16.  1994.  from  8:30  a.m.  to  5  *0  CFR  Part  52 

ErlSc^ti"^  '  '       """  '"  "  P  "•■  '"  A"^»l°™8«-  ^'-^«-  This     ^  ICA  37.S^5;  FRL^I^ 

or  ciarincaiion.  meeting  will  last  until  all  speakers  have 

Correction  of  Publication  been  heard  but  not  later  than  5  p.m.  Approval  and  Promulgation  of 

ArrorHinoIv  the  niihliration  of  ADDRESSES:  The  Loussac  Library.  3600  Implementation  Plans;Califomia  State 

proposed  ^u'aU^^^^^^^^  Denali  Street.  Anchorage.  Alaska  99503.  Implernentation  Plan  Revision;^n 

was  the  subject  of  FR  Doc.  93-31402.  is  J^^^.P^one  contact  m  Anchorage:  Ms.  Joaquin  Valle^^^  Atr  Pollution 

corrected  as  follows:  Robin  Cacy  on  (907)  271-6070.  Control  Distnct 

1.  On  page  68332.  column  3.  §  1.162-  POR  FURTHER  INFORMATION  CONTACT:  AGENCY:  Environmental  Protection 
28(d)(6).  line  2  of  paragraph  (iii)  of  Jeff  Zippin.  Chief.  Inspection.  Agency  (EPA). 

Example,  the  language  "properly  P^'^P'? ""^f  ^""^  Training  Division;  ^^^^.  ^^^.^^^  ^^  proposed  rulemaking. 

allocable  to  X's  lobbying  activities"  is  Minerals  Management  Service;  Mail  L__L L_ 

corrected  to  read  "properly  allocable  to  Stop  4800;  381  Elden  Street;  Hemdon.  SUMMARY:  EPA  is  proposing  to  approve 

VVs  lobbying  activities".  Virginia  22070-4817.  telephone  (703)  a  revision  to  the  California  State 

2.  On  page  68334.  column  1.  §  1.162-  787-1576.  Implementation  Plan  (SIP)  adopted  by 
28(0(2),  paragraph  (vii)  of  example  in  SUPPI.EMENTARY  INFORMATION:  Interested  the  San  Joaquin  Valley  Unified  Air 
the  table,  last  entry  following  the  persons  are  invited  to  participate  in  Pollution  Control  District  (SJVUAFm) 
column  headings,  the  language  on  December  19. 1991.  The  California 
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Air  Resources  Board  submitted  this 
revision  to  EPA  on  June  19.  1992.  The 
revision  concerns  SJVUAPCD  Rule 
460.6.  Wood  Products  Coating 
Operations.  This  rule  will  control  and 
reduce  volatile  organic  compound 
(VOC)  emissions  from  the  application  of 
coalings  and  surface  preparation  of 
wood  products,  including  furniture, 
cabinets,  and  custom  replica  furniture. 
The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  EPA  has  evaluated 
SP/UAPCD  Rule  460.6  and  is  proposing 
to  approve  it  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary- 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  Ndarch  2.  1994. 
AOOAESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

A  copy  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  insp>ection  at  EPA's 
Region  IXofTice  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revision  are  also  available  for  inspection 
at  the  following  locations: 

California  Air  Resources  Board.  P.O. 
Box  2815.  2020  L  Street.  Sacramento. 
California  95814. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District.  1999 
Tuolumne  Street,  Fresno.  California 
93721. 

FOfl  FURTHER  INFORMATION  CONTACT; 
Chris  Stamos.  Rulemaking  Section  (A- 
5-4).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105  Telephone:  (415) 
744-1187. 
SUPPLEMENTARY  »NfOfW«ATX)N: 

Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
following  eight  air  pollution  control 
districts  (APCDs)  located  in  the  San 
Joaquin  Air  Valley  Basin:  Fresno  County 


APCD.  Kern  County  APCD.  •  Kings 
County  APCD.  Madera  County  APCD, 
Merced  County  APCD,  San  Joaquin 
County  APCD,  Stanislaus  County  APCD. 
and  Tulare  County  APCD.  43  FR  8964. 
40  CFR  81.305.  Because  the  eight 
counties  of  the  San  Joaquin  Valley  Air 
Basin  were  unable  to  meet  the  statutory' 
attainment  date  of  December  31. 1982, 
California  requested  under  section 
172(a)(2).  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31.  1987. 2  On  May  26.  1988. 
EPA  notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act.  that  the  above 
districts'  portion  of  the  California  SIP 
for  the  eight  air  pollution  control 
districts  of  the  San  Joaquin  Valley  Air 
Basin  was  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas  ^ 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  was  formed.  The  SJVUAPCD  has 
authority  over  the  San  Joaquin  Valley 
Air  Basin,  which  includes  all  of  the 
above  eight  counties  except  for  the 
Southeast  Desert  portion  of  Kem 
County.  Thus.  Kern  County  Air 
Pollution  Control  District  still  exists,  but 
only  has  authority  over  the  southeast 
desert  portion  of  Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance. '  EPAs  SIP-Call  used  that 


'  .^t  that  time.  Ktra  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
Southeast  Desert  Air  Basin.  The  San  loaquin  Valley 
.^i^  Basin  portion  of  Kem  County  was  designated 
as  nonattainment.  and  the  Southeast  Desert  Air 
Ba.sin  portion  of  Kern  County  was  designated  as 
unclassiFied.  See  40  CFK  81  305  (1990). 

'This  extension  was  not  requested  for  iKr 
foliowinf;  counties:  Kem.  Kings.  Madora.  Merced 
and  .Tulare.  Thus,  the  attainment  date  for  those 
counties  remained  December  31.  1982. 

'Among  other  things,  the  pre-amended  guidance 
consists  of  those  portions  of  the  proposed  post- 
1987  ozone  and  cnfaoD  nonoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987): 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Joaquin  Valley  Air  Basin 
is  classified  as  serious: -*  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15.  1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  June  19. 
1992,  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SJ\'UAPCD  Rule  460.6.  Wood  Products 
Coating  Operations.  SJVUAPCD  Rule 
460.6  was  found  to  be  complete  on 
August  27.  1992  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V  and  is 
being  proposed  for  approval  into  the 
SIP.  In  56  FR  54554.  dated  October  22, 
1991.  EPA  made  a  finding  under  section 
179(a)(1)  of  the  CAA  that  SJVUAPCD 
failed  to  submit  a  SIP  element  as 
required  by  section  182(a)(2)(A).  As 
stated  in  the  notice  cited  above,  the 
finding  of  nonsubmittal  triggered  an  18- 
month  sanction  clock  and  a  2-year  clock 
for  promulgation  of  a  Federal 
Implementation  Plan  (FIP).  The  State's 
complete  submittal  of  Rule  460.6 
satisfied  the  deficiency  for  which  the 
finding  of  nonsubmittal  was  made  and 
EPA's  finding  of  completeness  on 
August  27. 1992.  stopped  the  sanctions 
clock.  However,  the  FIP  clock  will  not 
stop  until  EPA  takes  final  action 
approving  this  rule. 

SJVUAPCD  Rule  460.6  will  regulate 
the  emission  of  VOCs  from  wood 
products  coating  operations.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  Rule  460.6  was 
adopted  as  part  of  SJVUAPCD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  nile 


"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Ueflcierkcies.  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Regi-ster 
Notice"  (Blue  Book)  (noiice  of  availability  was 
published  in  the  Faderal  Reitiilai  on  May  25. 1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  .San  loaquin  Valley  Air  Basin  was 
redesignated  nonattaininent  and  classiTied  b>- 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  nt  56694  (November  6.  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  llO(l)(lHA)oflheCAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 
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for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VCX!  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  For  some  source  categories, 
such  as  wood  products  coating 
operations,  EPA  has  not  published  a 
CTG.  *  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  3.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SJVUAPCD's  submitted  Rule  460.6, 
Wood  Products  Coating  Operations, 
includes  the  following  significant 
changes  from  the  current  SIP  rule  for 
Fresno  County:  ^ 

(1)  Reduction  of  the  regulation 
exemption  level  from  1000  gallons  per 
year  to  20  gallons  per  year; 

(2)  Requirements  to  minimize  the 
evaporative  loss  of  solventsfrom 
cleanup  and  surface  preparation 
activities; 

(3)  Removal  of  equivalency  options  to 
meet  the  VOC  emission  reduction 
reauirements  of  the  rule; 

14)  Allowance  of  emission  control 
equipment  with  an  overall  capture  and 
control  efficiency  of  85%; 

(5)  Recordkeeping  requirements  for 
VOC  containing  materials;  and 


•As  required  by  the  Clean  Air  Act  Amendments 
of  1990,  EPA  will  prepare  either  a  CTG  or  national 
rule  for  the  wood  furniture  coating  industrv.  It  is 
anticipated  that  the  CTG  or  national  rule  will  be 
issued  in  1994. 

''Of  the  eight  counties  in  the  San  foaquin  Valley 
Air  Basin,  only  Fresno  County  had  an  approved 
wood  products  coating  operation  regulation  in  the 
SIP  (Rule  409.7-Wood  Furniture  and  Cabinet 
Coalings).  For  the  remaining  seven  counties  in  the 
basin.  SfVllAPCD  Rule  460.6  is  a  new  rule. 


(6)  Specification  of  test  methods  for 
use  in  compliance  assessment. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  SJVUAPCD  Rule 
460.6  is  being  proposed  for  approval 
under  section  1 10(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (0MB) 
waivedTable  2  and  Table  3  SIP  revisions 
(54  FR  2222)  from  therequirements  of 
section  3  of  Executive  Order  12291  for 
a  {>eriod  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  OMB  has  agreed  to  continue 


the  waiver  until  such  time  as  it  rules  on 
EPA's  request.  This  request  continues  in 
effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  20,  1994. 
John  VVise, 

Acting  Regional  Administrator 
jFR  Doc.  94-2094  Filed  1-28-94:  8:45  am) 
BILUNG  COOC  UM-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[VA17-1-<12«  and  VA18-1-6127;  FRL- 
4831-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Virginia-Withdrawal 
of  the  Proposed  Approval;  Proposed 
Disapproval  of  the  Request  to 
Redesignate  the  Richmond  Ozone 
Nonattainment  Area  to  Attainment  and 
the  Associated  Maintenance  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  withdrawing  its 
proposed  approval  of  the  request  to 
redesignate  the  Richmond  ozone 
nonattainment  area  from  moderate 
nonattainment  to  attainment  and  its 
proposed  approval  of  the  associated 
maintenance  plan  as  a  revision  to  the 
State  Implementation  Plan  (SIP).  Both 
proposed  actions  were  published  in  the 
Federal  Register  on  August  17.  1993. 
EPA  is  now  proposing  to  disapprove  the 
request  to  redesignate  the  Richmond 
ozone  nonattainment  area  from 
moderate  nonattainment  to  attainment 
and  proposing  to  disapprove  the 
maintenance  plan  as  a  revision  to  the 
SIP.  The  intended  effect  of  these  actions 
is  to  withdraw  the  August  17,  1993 
proposed  approval  of  the  request  to 
redesignate  Richmond  and  the  proposed 
approval  of  the  maintenance  plan,  and 
to  propose  to  disapprove  both  the 
redesignation  request  and  associated 
maintenance  plan  SIP  revision.  The 
redesignation  request  and  maintenance 
plan  SIP  revision  were  submitted  bv  the 
Virginia  Department  of  Environmental 
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Quality  (VDECy  on  November  12. 1992. 
These  actions  are  being  taken  in 
accordance  with  the  provisions  of 
section  110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  2.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany.  Director,  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Pretection  Agency. 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  HI.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107;  and  Virginia  Department  of 
Environmental  Quality.  629  East  Main 
Street.  Richmond.  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT; 
Cristina  M.  Schulingkamp.  (215)  597- 
0545. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12.  1992.  the  VDEQ 
submitted  a  request  to  EPA  to 
redesignate  the  Richmond  moderate 
ozone  nonattainment  area  from 
nonattaniment  to  attainment.  On  that 
date,  the  VDEQ  also  submitted  a 
maintenance  plan  for  the  Richmond 
area  as  a  revision  to  the  Virginia  SIP. 

According  to  section  107(d)(3)(E)  of 
the  Clean  Air  Act  (CAA).  42  U.S.C. 
7407(d)(3)(E).  five  specific  criteria  must 
be  met  in  order  for  EPA  to  redesignate 
an  area  from  nonattainment  to 
attainment: 

1.  The  Administrator  determines  that 
the  area  has  attained  the  NAAQS: 

2.  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k); 

3.  The  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resuking  from 
implementation  of  the  appUcable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

4.  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175A;  and 

5.  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  1 10  and  part  D. 

The  Richmond  area  appeared  to  have 
attained  the  ozone  national  ambient  air 
quality  standard  (NAAQS).  based  on  air 
quality  dsta  monitored  from  1?)89 


through  1991.  The  VDEQ's  November 
12,  1992  request  for  redesignation  and 
its  submittal  of  a  maintenance  plan  SIP 
revision  for  the  Richmond  area  were 
evaluated  by  EPA  and  determined  to 
have  satisfied  the  five  criteria  listed 
above.  On  August  17, 1993.  EPA 
proposed  approval  of  both  the 
redesignation  request  and  the 
maintenance  plan  (58  FR  43609).  EPA's 
rationale  for  its  proposed  approval 
actions  was  provided  in  that  notice  of 
proposed  rulemaking  and  will  not  be 
restated  here.  TTiat  notice  did  indicate, 
however,  that  EPA  would  not  take  final 
action  until  after  the  1993  ozone  season 
(April  through  October  of  each  calendar 
year)  to  ensure  that  no  violations  of  the 
applicable  NAAQS  occurred,  as  further 
justification  for  approving  the 
redesignation  request. 

II.  1993  Violation  of  the  NAAQS  for 
Ozone  in  the  Richmoad  Area 

After  review  of  the  1993  ambient  air 
quality  data  monitored  during  the  1993 
ozone  season.  EPA  has  determined  that 
the  Charles  City  County  monitor, 
located  in  the  Richmond  nonattainment 
area,  registered  a  violation  of  the  ozone 
NAAQS.  The  ambient  data  has  been 
quality  assured  in  accordance  with 
established  procedures  for  validating 
such  monitoring  data.  The  VDEQ  does 
not  contest  that  the  NAAQS  for  ozone 
was  violated  in  the  Richmond  area 
during  the  1993  ozone  season.  • 
Therefore,  the  Richmond  area  does  not 
meet  the  statutory  criteria  for 
redesignation  to  attainment  of  the  ozone 
NAAQS  found  in  section  107(d)(3)(E)(i) 
of  the  CAA. 

The  maintenance  plan  SIP  revision  is 
not  approvable  because  its 
demonstration  is  based  on  a  level  of 
ozone  precursor  emissions  in  the 
ambient  air  thought  to  represent  an 
inventory  of  emissions  that  would 
provide  for  attainment  and 
maintenance.  That  underlying  basis  of 
the  maintenance  plan's  demonstration  is 
no  longer  valid  due  to  the  violation  of 
the  NAAQS  that  occurred  during  the 
1993  ozone  season. 

III.  Public  Comments  Received  on 
EPA's  August  17,  1993  Proposal 

EPA  received  six  comment  letters  on 
its  August  17. 1993  proposal  to  approve 
Virginia's  redesignation  request  and 
maintenance  plan  SIP  revision.  Only 
one  letter  of  comment  supported  EPA's 
proposed  actions.  The  remaining  letters 
of  comment  all  opposed  EPA's  proposed 
approval  to  redesignate  the  Richmond 
ozone  nonattainment  area  and  the 
maintenance  plan  SIP  revision,  in 
general,  the  comments  expressed 
concerns  that  the  Richmond  area  hod 


violated  the  NAAQS  and  that  the 
Commonwealth's  reqiiest  did  not  satisfy 
section  107(d)(3)(E)(i)  of  the  CAA.  As 
EPA  is  withdrawing  its  proposed 
approval  of  the  redesignation  request 
and  maintenance  plan,  the  majority  of 
the  public's  concerns  have  been 
addressed. 

Proposed  Action 

EPA  is  withdrawing  its  August  17, 
1993  proposed  approval  (FR  58  43609) 
of  the  Commonweahh  of  Virginia's 
request  to  redesignate  the  Richmond 
ozone  nonattainment  area  to  attainment 
and  its  proposed  approval  of  the 
associated  maintenance  plan  SIP 
revision.  For  the  reasons  provided  in 
this  notice.  EPA  is  proposing  to 
disapprove  the  Commonwealth's 
November  12. 1992  redesignation 
request  and  maintenance  plan  SIP 
revision. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  listed  in  the  ADDRESSES 
section. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
liglit  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

EPA's  proposed  disapproval  of  the 
Commonwealth's  request  to  redesignate 
under  section  107(d)(3)(E)  and  the 
revision  to  include  the  maintenance 
plan  in  the  SIP  does  not  affect  any 
existing  requirements  applicable  to 
small  entities  nor  does  it  impose  aii)' 
additional  requirements  beyond  those 
required  of  a  moderate  ozone 
nonattainment  area.  The  area  retains  its 
current  designation  status  and  will 
continue  to  be  subject  to  the  same 
statutory  requirements.  To  the  extent 
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that  the  area  must  adopt  regulations, 
based  on  its  nonattainment  status,  EPA 
will  review  the  effect  of  those  actions  on 
small  entities  at  the  time  the 
Commonwealth  submits  those 
regulations.  Therefore,  the 
Administrator  certifies  that  the 
disapproval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

These  actions  withdrawing  the 
proposed  approval  of  the 
Commonwealth  of  Virginia's  request  to 
redesignate  the  Richmond  ozone 
nonattainment  area  to  attainment  and 
the  maintenance  plan  SIP  revision  and 
proposing  to  disapprove  them  have  been 
classified  as  Table  2  actions  for 
signature  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19,  1989 
(54  FR  2214-2225).  Onjanuary  6,  1989, 
the  Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
0MB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  14, 1994. 
Stanley  L.  Laskowski, 
Acting  Pegional  Administrator.  Region  ill. 
|FR  Doc.  94-2096  Filed  1-28-94;  8:45  ami 

BILUNG  CODE  eStO-aO-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  011994A] 

50  CFR  Part  285 

Atlantic  Tuna  Fisheries;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings  and 
extension  of  comment  period;  request 
for  comments. 

SUMMARY:  NMFS  will  hold  three  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  proposed 
amendments  to  regulations  governing 
the  Atlantic  tuna  fisheries.  The 


proposed  rule  would  establish  fishing 
category  quota  allocations  for  the  1994 
bluefin  fishing  season;  amend  the 
specified  amount  of  other  species  to  be 
landed  as  a  condition  for  landing  an 
incidental  catch  of  bluefin  in  the 
southern  longline  fishery  to  1,500 
pounds  (680  kg)  from  January  to  April 
and  3,500  pounds  (1588  kg)  from  May 
to  December;  adjust  to  34  degrees  N. 
latitude  the  line  that  separates  the 
northern  and  southern  regulatory  areas 
for  vessels  using  longline  gear  and 
possessing  an  Incidental  Catch  permit 
for  bluefin;  and  make  corrections  to  the 
regulatory  text  to  include  prohibiting 
the  retention  of  bluefin  less  than  70 
inches  (178  cm)  by  persons  on  vessels 
without  an  Angling  category  permit.  In 
addition,  NMFS  requests  comments  on 
the  use  of  curved  length  measurements 
for  bluefin  and  on  alternate  means  to 
provide  closure  notices.  To 
accommodate  people  unable  to  attend  a 
hearing  or  wishing  to  provide  additional 
comments,  NMFS  also  solicits  written 
comments  on  the  proposed  rule.  The 
comment  period  is  extended  by  one 
week  to  end  on  February  15,  1994. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  dates,  times,  and  locations  of  the 
public  hearings.  Written  comments  on 
the  proposed  rule  must  be  received  on 
or  before  February  15, 1994. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  public  hearing 
locations.  Written  comments  should  be 
sent  to  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring.  MD  20910. 
Clearly  mark  the  outside  of  the  envelope 
"Atlantic  Tuna  Comments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Foster  at  508-281-9260  for  the 
Gloucester,  MA,  hearing:  Michael  Justen 
at  813-893-3721  for  the  Madeira  Beach, 
FL,  hearing;  and  Christopher  Rogers  at 
301-713-2347  for  the  Silver  Spring. 
MD,  hearing,  or  for  general  information. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  amendments  that 
are  the  subject  of  the  hearings  are 
necessary  to  improve  management  and 
monitoring  of  the  U.S.  Atlantic  tuna 
fisheries,  to  implement  the  1993 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
recommendations,  and  to  enhance 
collection  of  data  to  improve  assessment 
of  the  environmental,  economic,  and 
social  impacts  of  the  fisheries. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  action,  are  contained  in 
the  proposed  rule  published  January  19, 
1994  (59  FR  2813)  and  are  not  repeated 


here.  Copies  of  the  proposed  rule  may 
be  obtained  by  writing  (see  ADDRESSES) 
or  calling  one  of  the  contact  persons  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

The  proposed  rule  notice  indicated  a 
comment  period  of  20  days  duration 
ending  on  February  8. 1994.  Due  to 
scheduling  conflicts,  NMFS  must 
conduct  the  public  hearings  outside  of 
the  originally  indicated  comment 
period.  Thus,  NMFS  hereby  extends  the 
comment  period  to  end  on  February  15, 
1994. 

The  public  bearing  schedule  is  as 
follows: 

Monday.  Febrvoiy  14.  1994.  Gloucester.  MA, 
7-9  p.m. 

NOAA/NMFS,  One  Blackburn  Drive,  room 
102.  Gloucester.  MA  01930.  For 
information  call:  (508)  281-9260 

Monday.  F^ruary  14.  1994,  Silver  Spring, 
MD,  9  a.m.-12  noon 

NOAA/NMFS.  1325  East-West  Highway, 
room  2358,  Silver  Spring.  MD  20910^  For 
information  call:  (301)  713-2347 

Friday,  February  11,  1994,  Madeira  Beach. 
FL.  7-9  p.m. 

Madeira  Beach  City  Hall.  300  Municipal 
Drive.  Madeira  Beach.  FL  33708.  For 
information  call:  (813)  893-3721 

The  purpose  of  this  notice  is  to  alert 
the  interested  public  of  hearings  and 
provide  for  public  participation.  These 
hearings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Richard  H.  Schaefer  by  February  8.  1994 
(see  ADDRESSES). 

Authority:  16  U.S.C  971  et  seq. 
Dated:  January  24. 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marme  Fisheries  Sen-ice. 
|FR  Doc.  94-1971  Filed  1-25-94;  5:01  pmj 
BtLUNO  COK  3Sie-22-P 


50  CFR  Part  630 
P.D.011M4B] 

Atlantic  Swordfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  hearing  and  extension  of 

comment  period. 

SUMMARY:  NMFS  announces  that  it  is 
holding  a  public  hearing  on  a  proposed 
rule  to  implement,  on  an  experimental 
basis,  a  voluntary,  pilot  program  that 
would  allow  retention  of  undersized 
swordfish  in  excess  of  the  trip 
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allowance  for  donation,  through 
charitable  organizations,  to  needy 
individuals.  The  comment  period  is 
extended  through  the  date  of  the  public 
hearing,  February  9, 1994. 
DATES:  The  public  hearing  will  be  held 
on  February  9, 1994,  at  1  p.m. 
Comments  on  the  proposed  rule  are 
requested  through  February  9, 1994. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service,  1325  East-West  Highway,  Silver 
Spring,  MD  (NOAA's  Silver  Spring 
Metro  Center  Building  II).  room  14316. 
Comments  on  the  proposed  rule  should 
be  directed  to:  Richard  H.  Schaefer, 
Director.  Office  of  Fisheries 


Conservation  and  Management, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910  (Attention:  Richard  Stone). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stone, 301/713-2347. 
SUPPt.EMENTARY  INFORMATION:  This  is  to 
announce  a  public  hearing  concerning 
the  proposed  rule  for  the  Atlantic 
swordfish  fishery  that  would  implement 
a  voluntary  pilot  program  for  donation 
of  dead,  undersized  swordfish  to  food 
banks.  The  public  hearing  is  being  held 
to  provide  an  opportunity  for  interested 
parties  to  discuss  and  provide  their 
comments  on  the  proposed  rule.  For 
those  unable  to  attend  the  public 
hearing,  written  comments  are  solicited 


through  February  9,  1994.  A  complete 
description  of  the  measures,  and  the 
purpose  and  need  for  the  proposed 
action,  are  contained  in  the  proposed 
rule  published  December  23,  1993  (58 
FR  68109)  and  are  not  repeated  here. 
Copies  of  the  proposed  rule  may  be 
obtained  by  writing  (see  ADDRESSES)  or 
calling  the  contact  person  above. 

Dated:  January  25, 1994 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Consenation 

and  Management.  National  Marine  Fisheries 

Service. 

|FR  Doc.  94-1970  Filed  1-25-94;  5:01  pm] 
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This  sectKXi  of  ttw  FEDERAL  REGISTER 
contains  dooiments  other  ttian  ruJes  or 
proposed  rules  that  are  ^plicaWe  to  the 
puWic.  Notices  of  hearings  and  investigations, 
commrttee  meetings,  agertcy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appttcations  and  agency 
statenrtents  of  organization  and  functior«  are 
examples  of  documer>ts  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Public  Notfllcation  That  Three 
Carbonated  Juice  Drink  Products  Are 
Now  Excluded  From  the  "Soda  Water" 
Category  of  "Foods  of  Minimal 
Nutritional  Value" 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  serves  to  inform 
the  public  that  Knudson  and  Sons,  Inc.. 
the  manufacturer  of  "Jamaican  Style 
Lemonade  Spritzer,"  "Orange 
Passionfruit  Spritzer,"  and  "Orange 
Spritzer,"  has  petitioned  the  Food  and 
Nutrition  Service  (FNS)  to  exempt  these 
products  from  the  "Categories  of  Foods 
of  Minimal  Nutritional  Value"  under 
the  National  School  Lunch  Program  and 
the  School  Breakfast  Program.  Based 
upon  data  furnished  by  the 
manufacturer,  FNS  has  determined  that 
Ihese  products  should  not  be  classified 
js  foods  of  minimal  nutritional  value, 
rhe  petitioner  has  been  notified  of  this 
ieferminalion  in  writing  and  that  FNS 
Joes  not  prohibit  the  sale  of  the 
products  in  school  food  service  areas 
iuring  breakfast  or  lunch  period. 
>ATES:  The  effective  dates  of  this  Notice 
ire  March  19,  1993  for  the  "Jamaican 
style  Lemonade  Spritzer"  and  the 
'Orange  Passionfruit  Spritzer"  and  May 
J7,  1993  for  the  "Orange  Spritzer." 
rhese  dates  correspond  with  the  dates 
he  company  was  notified  of  approval. 
OR  FURTHER  INFORMATION  CONTACT:  Ms. 
::ynthia  H.  Ford,  Chief,  Technical 
Assistance  Branch,  Nutrition  and 
fechnica!  Services  Division,  Food  and 
Julrition  Service,  3101  Park  Center 
)rive,  room  607.  Alexandria,  Virginia 
12302,  or  by  telephone  at  (703)  305- 
;556. 

WPPLEMENTARY  INF0RMATK3M:  This 
Jotice  is  issued  in  conformance  with 
:.0.  12866. 


The  National  School  Lunch  Program 
and  the  School  Breakfast  F^rogram  are 
listed  in  the  CaUlog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  under 
No.  10.553,  respectively,  and  are 
thereby  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consuhation  with 
State  and  local  officials  (7  CFT?  part 
,    3015,  subpart  V,  and  the  final  rule- 
related  Notice  published  June  24. 1983 
(48  FR  29114)). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

This  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

On  January  29,  1980,  the  Department 
published  final  regulations  (45  FR  6758 
at  6772).  commonly  known  as  the 
competitive  foods  rule,  which  identified 
categories  of  foods  of  minimal 
nutritional  value.  These  foods  were 
identified  as  soda  water,  water  ices, 
chewing  gum  and  certain  candies  (hard 
candies,  jellies  and  gums,  marshmallow 
candies,  fondants,  licorice,  spun  candy, 
and  candy  coated  popcorn).  The  sale  of 
such  foods  is  prohibited  in  food  service 
areas  during  breakfast  and  lunch 
periods  by  the  regulations  governing 
School  Breakfast  Program  7  CFR 
220.12(a),  and  the  National  School 
Lunch  Program,  7  CFR  210.1  Ifb), 
respcx;tively. 

As  defined  in  7  CFR  210.11(a)(2)  and 
220.2(i-l),  foods  of  minimal  nutritional 
value  provide  less  than  five  percent  of 
the  U.S.  Recommended  Daily 
Allowance  (U.S.RDA)  for  each  of  eight 
specified  nutrients  per  100  calories  and 
less  than  five  percent  of  the  U.S.RDA  for 
each  of  the  eight  specified  nutrients  per 
serving.  In  the  ca.se  of  artificially 
sweetened  foodc,  only  the  "per  serving" 
measure  applies.  The  eight  specified 
nutrients  are:  Protein,  vitamin  A, 
vitamin  C,  niacin,  riboflavin,  thiamine, 
calcium,  and  iron.  The  competitive 
foods  rule  has  been  amended  many 
times  but  it  still  retains  its  original 
intention  of  keeping  foods  of  minimal 
nutritional  value  from  competing  with 
foods  served  in  school  lunch  and 
breakfast  program  sen-ice  areas.  Under  7 
CFR  220.12(a)  of  the  School  Breakfast 


Program  regulations  and  7  CFR 
210.11(b)  of  the  National  School  Lunch 
Program  regulations,  school  food 
authorities  have  the  right  to  restrict  and 
even  forbid  the  sale  of  foods  that  would 
otherv«rise  be  permitted  under  the 
competitive  foods  rule.  If  competitive 
foods  are  allowed  to  be  sold  in  food 
service  areas  during  breakfast  and  lunch 
periods,  ell  income  from  such  sales 
must  accrue  to  the  benefit  of  the 
nonprofit  school  food  service  or  the 
school  or  student  organization  approved 
by  the  school. 

The  competitive  foods  rule  contains 
provisions  for  amending  Appendix  B — 
Categories  of  Foods  of  Minimal 
Nutritional  Value,  of  Part  210,  National 
School  Lunch  Program,  and  Part  220, 
School  Breakfast  Program,  to  exempt  an 
individual  food  from  a  category  of  foods 
of  minimal  nutritional  value  as  listed  in 
appendix  B  or  to  add  a  particular 
c.:ategory  of  food  to  appendix  B  as  a 
category  of  foods  of  minimal  nutritional 
value.  These  provisions  are  found  in 
§  210.11(a)(2)  and  paragraph  (b)  to 
appendix  B  to  part  210  (for  the  National 
School  Lunch  Program)  and  in 
§  220.12(b)  (for  the  School  Breakfast 
Program).  The  public  may  petition  FNS 
to  request  (hat  an  exception  from  or  an 
addition  to  the  food  categories  listed  in 
appendix  B  be  made.  A  schedule  for 
petitioners  regarding  submission 
deadlines  is  furnished  in  part  210, 
appendix  B(h)(3),  and  part  220, 
appendix  B.  The  petition  must  include 
a  statement  of  the  percent  of  the 
U.S.RDA  for  the  eight  nutrients  listed  in 
§§  210.11(a)(2)  and  220.2(i-l)  that  the 
food  provides  per  serving  and  per  100 
calories  and  the  petitioner's  soun:e  of 
this  information.  FNS  determines 
whether  or  not  the  individual  food  is  a 
food  of  minimal  nutritional  value  and 
informs  the  petitioner  in  writing  of  such 
determination,  and  the  public  by  notice 
in  the  Federal  Register.  In  determining 
whether  a  food  is  •  food  of  minimal 
nutritional  value,  discrete  nutrients 
added  to  the  food  are  not  taken  into 
account. 

The  Department  received  one  petition 
from  Knudson  and  Sons,  Inc.  dated 
February  10.  19»3  and  a  second  petition 
dated  April  29.  1993,  providing  all 
necessary  petition  components  for  three 
products.  Both  per  serving  and  per  100 
calorie  nutrient  analysis  data  show  that 
one  of  the  eight  nutrients  (Vitamin  C)  is 
greater  than  5%  of  the  US  JIDA  in  each 
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of  the  three  products.  Hence,  the 
following  three  products  produced  by 
Knudson  and  Sons,  Inc.  are  exempt 
from  the  "soda  water  category"  of 
"Foods  of  Minimal  Nutritional  Value" 
(7  CFR  part  210.  appendix  B(a)(l)  and 
part  220.  appendix  B(l)):  "Jamaican 
Style  Lemonade  Spritzer."  the  "Orange 
Passionfruit  Spritzer"  and  the  "Orange 
Spritzer."  ENS  does  not  prohibit  the 
sale  of  these  products  in  a  school  food 
service  area  during  breakfast  or  lunch 
period. 

In  compliance  with  petitioning 
schedules,  the  company  was  notified  in 
writing  of  this  decision  and  this  notice 
documents  public  announcement. 

Although  required  by  the  regulations 
to  publish  this  notice,  the  Department 
emphasizes  that  such  notification  is  not 
to  be  construed  as  either  approval  or 
endorsement  of  any  food  product  or 
manufacturer  identified  in  this  notice. 
Nor  is  it  certification  that  such  food 
product  has  a  significant  nutritional 
value.  Nor  in  any  way  is  it  guidance  or 
encouragement  to  State  Agencies  and 
School  Food  Authorities  concerning 
their  possible  purchase  of  any  class  or 
type  of  food  product  identified  in  this 
notice. 

Dated:  January  12,  1994. 

George  A.  Braley, 

Acting  Administrator.  Food  and  Nutrition 
Service. 

IFR  Doc.  94-1973  Filed  1-28-94,  8:45  ami 

BILUNQ  CODE  3410-30-U 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940108-4008] 

National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP) 
International  Laboratory  Accreditation 
Program  Establishment 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Director  of  the  National 
Institute  of  Standards  and  Technology, 
United  States  Department  of  Commerce, 
announces  the  intention  to  establish  a 
Laboratory  Accreditation  Program  (LAP) 
in  response  to  a  joint  communique 
issued  on  December  16,  1993  by  Vice 
President  Gore  of  the  United  States  and 
Russian  Prime  Minister  Chernomyrdin. 
The  communique  commits  NIST  and 
GOSSTANDART  to  work  toward  a 
permanent  arrangement  for  mutual 
recognition  of  accredited  laboratories. 
As  an  initial  step.  NIST  and 


GOSSTANDART  will  establish 
procedures  to  provide  for  Russian 
government  acceptance  of  U.S. 
government  accreditation  of  laboratories 
that  are  found  to  be  competent  to  test 
products  for  compliance  with  the 
requirements  of  the  Russian  Consumer 
Protection  Law.  By  the  end  of  1994.  an 
International  Laboratory  Accreditation 
Program  (INTERLAP)  will  be 
implemented  to  provide  the  basis  for 
GOSSTANDART  officials  to  recognize 
test  results  generated  by  U.S. 
laboratories  that  have  been  accredited 
under  INTERLAP.  INTERLAP  will  be 
operated  according  to  the  published 
procedures  established  for  the  NVLAP, 
found  at  15  CFR  part  7. 
ADDRESSES:  Persons  desiring  to  be  on 
the  INTERLAP  mailing  list  for 
information  from  NVLAP.  or  wishing  to 
offer  comments  on  the  accreditation 
program  are  invited  to  submit  their 
requests  in  writing  to:  Lawrence 
Galowin,  International  Coordinator, 
National  Voluntary  Laboratory 
Accreditation  Program,  INTERLAP, 
National  Institute  of  Standards  and 
Technology,  Building  411  A162. 
Gaithersburg.  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Saunders,  Office  of  Standards 
Services.  National  Institute  of  Standards 
and  Technology,  (301)  975-4000.  on 
U.S. /Russia  cooperation  in  conformity 
assessment. 

SUPPLEMENTARY  INFORMATION: 

Background 

Vice  President  Albert  Gore  and  Prime 
Minister  Chernomyrdin,  accompanied 
by  senior  United  States  and  Russian 
government  representatives,  met  in 
Moscow  December  15-16  to  discuss  a 
broad  range  of  issues.  Their  discussions 
touched  on  business  issues  confronting 
the  United  States  and  Russia.  In  this 
context,  they  confirmed  that 
international  standardization  and 
openness  of  conformity  assessment  were 
indispensable  means  of  eliminating  or 
avoiding  the  creation  of  technical 
barriers  to  international  trade.  They 
agreed  that  regular  exchanges  of 
information  between  officials  and 
between  standardization  and 
certification  bodies  were  also  important 
to  this  end.  In  relation  to  conformity 
assessment,  the  two  sides  agreed  to  the 
following: 

•  Cooperation  in  the  field  of 
conformity  assessment,  in  particular 
accreditation,  based  on  international 
standards  and  documents. 

•  Consideration  of  the  steps  taken  by 
the  Secretary  of  Commerce  to  strengthen 
the  coherence  of  the  U.S.  system  to 
provide  an  assurance  that  U.S. 


conformity  assessment  programs  satisfy 
international  guidelines. 

•  Consideration  of  comparable  steps 
taken  by  Russia  toward  convergence 
with  international  conformity 
assessment  guidelines. 

•  The  two  sides  recognized  that 
confirmity  assessment  agreements 
would  entail,  inter  alia,  mutual 
recognition  of  test  reports  of  accredited 
testing  laboratories  of  the  United  States 
and  Russia  in  order  that  results  of  their 
activities  could  be  mutually  used  by 
conformity  assessment  bodies  of  the 
United  States  and  Russia  entitled  to 
issue  certificates  and  apply  conformity 
marks. 

•  Both  sides  also  agreed  to  define  the 
scope  of  activity  and  to  develop 
confidence  building  in  the  field  of 
conformity  assessment,  in  particular 
accreditation,  based  on  international 
standards  and  documents.  Confidence 
building  will  involve  exchanges  of 
experts,  both  government  and  private 
sector,  between  the  United  States  and 
Russia,  to  review  each  other's 
conformity  assessment  practices  with  a 
view  to  mutual  recognition  of  these 
practices. 

Description  of  INTERLAP  Program 

INTERLAP  will  be  developed  by  the 
NIST  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP),  which 
operates  under  international  standards 
(ISO/IEC  Guides  25  and  58).  INTERLAP 
will  be  designed  to  include  multiple 
fields  of  testing  and  calibration  to  meet 
the  needs  of  U.S.  industry  as  agreed  to 
in  future  bilateral  discussions  with 
GOSSTANDART.  As  an  initial  area  of 
focus,  U.S.  and  Russian  government 
officials  have  already  agreed  to  apply 
this  approach  to  facilitating  the  access 
of  U.S.  telecommunications  equipment 
and  technology  to  the  Russian  market. 

Recognition  will  be  facilitated 
through  the  exchange  of  experts,  both 
government  and  private  sector,  between 
the  United  States  and  Russia,  to  gain 
familiarity  with  each  other's  laboratory 
accreditation  practices.  Assessment 
experts  from  the  United  States  and 
Russia  will  review  progress  and  expand 
planning  at  the  May  24-25,  1994 
meeting  in  Moscow  of  the  U.S.-Russia 
Business  Development  Committee 
(BDC)  Standards  Working  Group. 

Dated:  January  24, 1994. 
Samuel  Kramer, 
Associate  Director. 
(PR  Doc.  94-2043  Filed  1-28-94:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-00007] 

Neeley  Sales  Company,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the  Federal 

Hazardous  Substances  Act  and  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  part  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Neeley  Sales  Company,  Inc.,  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
14,  1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0007,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  (attached). 

Dated:  January  21,  1994. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

(CPSC  Docket  No.  94-C0007] 

Neeley  Sales  Company,  Inc.,  a 
Corporation;  Settlement  Agreement 
and  Order 

1.  Neeley  Sales  Company,  Inc.. 
(hereinafter,  "Neeley"),  a  corporation, 
enters  into  this  Settlement  Agreement 
(hereinafter,  "Agreement")  with  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Agreement  and  Order  is  to  settle 
the  staffs  allegations  that  Neeley  Sales 
Company  knowingly  received  for 
introduction  into  interstate  commerce 
certain  banned  hazardous  fireworks  in 
violation  of  section  4(a)  of  the  Federal 
Hazardous  Substances  Act,  15  U.S.C. 
1263(a). 
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I.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Neeley  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  15 
U.S.C.  2079(a),  and  sections  2(q)(l)(B), 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter,  "FHSA"), 
15  U.S.C.  1261(q)(l)(B).  1263(a),  and 
1264(c). 

II.  The  Parties 

3.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

4.  Neeley  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  South  Carolina,  with  its  principal 
corporate  offices  located  at  Highway  25 
South,  Post  Office  Box  523,  Greenwood, 
SC  29646.  Neeley  is  engaged  in  the 
import  and  wholesale  business  of 
fireworks.  All  of  its  sales  are  derived 
from  the  wholesale  distribution  of 
fireworks. 

III.  Allegations  of  the  Staff 

5.  The  staff  alleges  that  between  May 
11,  1991.  and  November  16,  1991, 
Neeley  caused  the  introduction  into 
interstate  commerce  of  approximately 
12,000  retail  units  of  non-complying 
fireworks  which  are  identified  aiid 
described  below: 


CPSC 

Sample 
No. 

Description 

Entry  date 

M-606- 

Assorted  Large 

05/11/91 

1792. 

Rockets,  Inter- 
Oriental  Fire- 
works. 

P-630- 

Air  Travel  With  Re- 

11/16/91 

6006. 

port,  Hop-Key 
Pyrotechnics. 

P-830- 

Small  Festival 

11/16/91 

6007. 

Balls,  Hop-Key 
Pyrotechnics. 

6.  The  staff  alleges  that  the  firework 
device  identified  as  Assorted  Large 
Rockets.  No.  L143,  Sample  No.  M-«06- 
1792  in  paragraph  five  above  is  subject 
to.  but  failed  to  comply  with,  the 
Commission's  Fireworks  Regulations,  16 
CFR  part  1507,  in  that  when  tested, 
failed  to  comply  with  the  performance 
requirements  contained  in  16  CFR 
1507.3(a)(2).  1507.3(b),  and  1507.10 
regarding  fuse  bum  time,  fuse  support, 
and  stick  rigidity. 

7.  The  staff  alleges  that  the  firework 
device  identified  as  Air  Travel  With 
Report,  No.  TOOOl,  Sample  No.  P-830- 
6006  in  paragraph  5  above  is  subject  to. 


but  failed  to  comply  with  the 
Commission's  Fireworks  Regulations.  16 
CFR  part  1507.  in  that  when  tested, 
failed  to  comply  with  the  performance 
requirements  contained  in  16  CFR 
1507.3(a)(2)  regarding  fuse  bum  time. 

8.  The  staff  alleges  that  the  firework 
device  identified  as  Small  Festival  Balls. 
No.  0008,  Sample  No.  P-e30-6007  in 
paragraph  5  above  is  subject  to,  but 
failed  to  comply  with  the  Commission's 
Fireworks  Regulations  in  that  when 
tested,  failed  to  comply  with  the 
performance  requirements  contained  in 
16  CFR  1507.3(a)(2)  regarding  fuse  bum 
time. 

9.  The  staff  alleges  that  the  fireworks 
identified  in  paragraph  five  above  is  a 
"banned  hazardous  substance"  pursuant 
to  (a)  section  2(q)(l)(B)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(B);  and  (b)  16  CFR  part 
1507. 

10.  The  staff  alleges  that  Neeley 
knowingly  received  for  introduction 
into  interstate  commerce  of  the 
aforesaid  banned  hazardous  fireworks, 
in  violation  of  section  4(a)  of  the  FHSA, 
15  U.S.C.  1263(a),  for  which  a  civil 
penalty  may  be  imposed  pursuant  to 
section  5(c)  of  the  FHSA,  15  U.S.C. 
1264(c). 

IV.  Response  of  Neeley 

11.  Neeley  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  five 
through  ten  above  that  it  has  knowingly 
received  for  introduction  into  commerce 
any  of  the  aforesaid  banned  hazardous 
fireworks,  or  that  it  has  violated  the 
FHSA  as  alleged  by  the  staff.  „ 

V.  Agreement  of  the  Parties 

12.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Neeley  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  Act.  15  U.S.C.  2051  et  seq.,  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C.  1261  etseq. 

13.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement.  Neeley  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  TEN-THOUSAND  AND  00/ 
100  DOLLARS  ($10,000.00).  in  two  (2) 
installment  payments  of  FIVE- 
THOUSAND  AND  00/100  DOLLARS 
each.  The  first  installment  payment  of 
FIVE-THOUSAND  AND  00/100 
DOLLARS  ($5,000.00)  shall  be  due  (20) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  the 
Settlement  Agreement.  The  second  and 
final  installment  payment  of  FIVE- 
THOUSAND  AND  00/100  EXDLLARS  is 
due  and  payable  no  later  than  365  days 
after  .service  of  the  Final  Order.  For  any 
payment  tliat  is  overdue  less  than  thirty 
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(30)  days.  Neeley  shall  be  charged 
interest,  payable  to  the  Conunission.  in 
accordance  with  the  rate  and  method  of 
calculation  set  forth  in  28  U.S.C.  1961 
(a)  and  (b).  during  the  period  that 
payment  is  overdue.  Any  payment  that 
is  thirty  (30)  days  or  more  overdue  shall 
cause  the  entire  outstanding  balance  to 
become  due  immediately  and  payable 
with  interest  in  accordance  with  28  j 
U.S.C  1961  (a)  and  (b)  as  set  forth 
above,  during  the  period  that  the 
outstanding  balance  is  overdue. 
Payment  of  the  full  amount  of  the  civil 
penalty  shall  settle  fully  the  staffs 
allegations  set  forth  in  paragraphs  five 
through  ten  above  that  Neeley  Sales 
Company.  Inc.  or  Dennis  Neeley. 
individually,  or  any  of  Neeley 's  officers, 
agents,  oremplovees  has  violated  the 
FHSA. 

14.  The  Commission  does  not  make 
any  determination  that  Neeley 
knowingly  violated  the  FHSA.  The 
Commission  and  Neeley  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Neeley  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing.  (2)  to 
judicial  review  or  other  challenge  or 
conte.st  of  the  validity  of  the 
Commission's  actions.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Noeley  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

IR.  For  purposes  of  Section  6(b)  of  the 
CPSA,  15  U.S.C  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued. 

17.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  bv 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1  n8.20(e)-(h).  If  the  Commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  pubUshed  in  the  Federal 
Register. 

18.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Neeley  to  appropriate  legal 
ac-tion. 

19.  No  agreement,  understanding, 
n'presentation,  or  interpretation  not 


contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  order  shall  apply  to 
Neeley  and  each  of  its  successors  and 
assigns. 
Respondent  Neeley  Sales  Company,  Inc. 

Dated:  November  8. 1993. 

By: 
G.  Dennis  Neeley, 

President.  Neeley  Sales  Company.  Inc.. 
Highway  25  South.  Post  Office  Box  523. 
Greenwood.  SC  29646. 

Commision  Staff 

David  Schmeltzer. 

Assistant  Executive  Director,  Officff  of 

Compliance  and  Enforcement 

Alan  H.  Schoem. 

Director.  Division  of  Administratiw  Litigation 
Office  of  Compliance  and  Enforcement. 

Dated:  November  22. 1993. 

By: 
Dennis  C.  Kacoyanis, 
Trial  Attorney.  Division  ofAdministrativp 
Litigation  Office  of  Compliance  and 
Enforcement. 

[CPSC  Docket  No.  94-C0007] 

Neeley  Sales  Company,  Inc..  a 
Corporation;  Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Neeley  Sales  Company.  Inc., 
a  corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Neeley  5>ali>s 
Company;  and  it  appearing  that  the 
Settlement  Agreement  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted; 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement.  Neeley  Sales  Company.  Inc. 
shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  of  TEN 
THOUSAND  AND  00/100  DOLLARS 
($10,000.00)  in  two  (2)  installment 
pa>'ments  of  FIVE-THOUSAND  AND 
00/100  DOLLARS  ($5,000.00).  The  first 
installment  payment  of  FIVE- 
THOUSAND  AND  00/100  DOLLARS 
($5,000.00)  shall  be  due  twenty  (20) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  the 
Settlement  Agreement.  The  second 
installment  payment  of  FIVE- 
THOUSAND  AND  00/100  DOLLARS 
($5,000.00)  is  due  and  payable  no  later 
than  365  days  after  service  of  the  Final 
Order.  For  any  payment  that  is  overdue 
less  than  thirty  (30)  days.  Neeley  Sales 
Company,  Inc.  shall  be  charged  interest, 
payable  to  the  Commission,  in 


accordance  with  the  rate  and  method  of 
calculation  set  forth  in  28  U.S.C.  1961 
(a)  and  (b),  during  the  period  that  the 
payment  is  overdue.  Any  payment  that 
is  thirty  (30)  days  or  more  overdue  shall 
cause  the  entire  outstanding  balance  to 
become  due  immediately  and  payable 
with  interest  in  accordance  with  2B 
U.S.C.  1961  (a)  and  (b)  as  set  forth 
above,  during  the  period  that  the 
outstanding  balance  is  overdue. 
Payment  of  the  full  amount  of  the  civil 
penahy  shall  settle  fully  the  staffs 
allegations  set  forth  in  paragraphs  five 
through  ten  in  the  Settlement 
Agreement  that  Neeley  Sales  Company. 
Inc.  or  Dennis  Neeley.  individually,  or 
any  of  Neeley's  officers,  agents,  or 
employees  has  violated  the  FHSA. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  24th 
day  of  January.  1994. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

(FR  Dfjc.  94-1981  Filed  1-28-94;  8:45  am] 

BILUfiC  COOE  eSSS-OI-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  2. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green.  Department 
of  Education,  400  Maryland  Avenue. 
SW..  room  4682.  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFO«MATK3N  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
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p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  January  25, 1994. 

Cary  Green, 

Director.  Information  Resources  Management 
Service. 

OfTice  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Survey  of  Overall  Rehabilitation 
Needs  of  Hard  of  Hearing  Individuals. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households. 

Pe porting  Burden: 
Responses:  3,200. 
Burden  Hours:  2,133. 

Recordkeeping  Burden: 
Record  keepers:  0. 
Burden  Hours:  0. 

Abstract:  This  survey  is  designed  to 
document  the  overall  rehabilitation 
needs  of  hard  of  hearing,  late- 
deafened  and  oral-deaf  adults,  and 
any  defects  in  the  rehabilitation 
services  delivery  system  established 
to  meet  those  needs.  This  information 
will  identify  needs  in  services  in  the 
areas  of  vocational  rehabilitation, 
education/training,  hearing  aid  and 
assistive  listening  device  technology, 
participation  in  social  activities  and 


coping  with  the  effects  of  hearing  loss 
on  interpersonal  functioning. 

IFR  Doc.  94-2049  Filed  1-28-94;  8:45  ami 
BILUNO  CODE  4000-01-M 

[CFDA  Nos.:  84.123.  e4.233A,  84.241  A] 

Direct  Grant  Programs  and  Fellowship 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Extension  of  closing  dates. 

SUMMARY:  On  September  24, 1993,  the 
Department  of  Education  published  a 
notice  in  the  Federal  Register  inviting 
applications  for  new  awards  for  fiscal 
year  1994  for  the  Drug- Free  Schools  and 
Communities  Emergency  Grants 
Program,  the  Drug-Free  Schools  and 
Communities  Counselor  Training  Grants 
Program,  and  the  Law-Related 
Education  Program  (58  FR  50141, 
50147-51).  Detailed  information 
concerning  these  programs  was 
included  in  that  notice. 

The  purpose  of  this  notice  is  to  extend 
the  deadline  for  receipt  of  applications 
for  these  programs.  This  action  is  taken 
in  order  to  allow  additional  time  for 
applicants  to  submit  their  applications. 

The  deadline  for  receipt  of^ 
applications  for  these  programs  is 
extended  as  follows: 

•  CFDi4fi4.72J/l.  The  deadline  date 
for  receipt  of  applications  for  the  Law- 
Related  Education  Program  is  extended 
from  February  4,  1994  to  February  11, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alice  T.  Ford,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  2049,  Washington,  DC  20202- 
6245.  Telephone:  (202)  401-1342. 

•  CFDA  84.233A.  The  deadline  date 
for  receipt  of  applications  for  the  Drug- 
Free  Schools  and  Communities 
Emergency  Grants  Program  is  extended 
from  January  26,  1994  to  February  11, 
1994. 

•  CFD/184.24M.  The  deadline  date 
for  receipt  of  applications  for  the  Drug- 
Free  Schools  and  Communities 
Counselor  Training  Grants  Program  is 
extended  from  January-  24,  1994  to 
February  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Drug-Free  Schools  and  Communities 
Division.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  2133. 
Washington,  DC  20202-6439. 
Telephone:  (202)  401-1258. 

Note:  Applications  must  be  received  (or 
postmarked)  by  the  extended  due  date  to  be 
considered  for  funding.  Applications 
postmarked  after  the  extension  will  not  be 
accepted. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 


may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Dated:  January  26, 1994. 
Thomas  W.  Payzuit, 

Assistant  Secretary.  Elementary  and 

Secondary  Education. 

IFR  Doc.  94-2128  Filed  1-28-94;  845  ami 

BILLING  CODE  4000-01-P 


Notice  of  Application  of  Supreme 
Court  Decision 

summary:  In  United  States  v.  Fordice. 

U.S. ,  112  S.Ct.  2727  (1992). 

the  Supreme  Court  held  that  States  that 
operated  de  jure  segregated  higher 
education  systems  have  an  affirmative 
duty  under  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment  to  the 
Constitution  and  Title  VI  of  the  Civil 
Rights  Act  of  1964  to  dismantle  those 
systems  and  their  vestiges.  This  notice 
is  published  in  response  to  a  number  of 
questions  the  Department  has  received 
concerning  the  effect  of  this  decision. 
EFFECTIVE  DATE:  January  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  J.  Lim,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  5036  Switzer  Building, 
Washington,  DC  20202-1174. 
Telephone:  (202)  205-8635.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9683  or  1-800- 
421-3481. 

SUPPLEMENTARY  INFORMATION:  Title  VI  of 
the  Civil  Rights  Act  of  1964  (Title  VI). 
42  U.S.C.  2000d  et  seq.,  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  in  any  program 
or  activity  receiving  Federal  financial 
assistance.  The  Department  of 
Education  (Department)  has 
promulgated  regulations  in  34  CFR  pari 
100  to  effectuate  the  provisions  of  title 
VI  with  regard  to  programs  and 
activities  receiving  funding  from  the 
Department.  Title  VI  also  guides  the 
Department's  enforcement  policies 
regarding  State  higher  education 
systems  that  were  previously 
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determined  to  be  segregated  pursuant  to 
State  law.  This  notice  outlines  the 
procedures  and  analysis  that  the  Office 
for  Civil  Rights  (OCR)  of  the  Department 
of  Education  will  follow  when 
investigating  States  with  a  history  of  de 
jure  segregated  systems  of  higher 
education. 

This  notice  is  published  in  response 
to  a  number  of  questions  the 
Department  has  received  concerning  the 
effect  of  the  Supreme  Court's  decision 

in  United  States  v.  Fordice, U.S. 

112  S.Q.  2727  (1992).  on  the 

Department's  enforcement  policies 
under  Title  VI  regarding  State  higher 
education  systems  that  were  segregated 
pursuant  to  State  law. 

In  Fordice,  the  Supreme  Court  held 
that  States  that  operated  de  jure 
segregated  higher  education  systems 
have  an  affirmative  duty  under  the 
Equal  Protection  Clause  of  the 
Fourteenth  Amendment  to  the 
Constitution  and  Title  VI  to  dismantle 
those  systems  and  their  vestiges.  The 
Court,  while  acknowledging  the 
differences  between  public  higher 
education  systems  and  elementary  or 
secondary-  school  systems,  based  this 
holding  on  the  precedent  established  in 
its  1954  decision  in  Brown  v.  Board  of 
Education  of  Topeka  and  its  progeny  in 
elementary  and  secondary  school 
desegregation  cases.  112  S.Ct.  at  2736. 

The  Sumeme  Court  also  held  that 
beforea-determination  can  be  made  that 
a  St^  has  discharged  its  affirmative 
duty  to  eliminate  the  vestiges  of  its  de 
jure  system,  an  examination  must  be 
made  of  a  "wide  range  of  factors  to 
determine  whether  [a]  State  has 
perpetuated  its  formerly  de  jure 
segregation  in  any  facet  of  its 
in.stilutional  system."  112  S.Ct.  at  2735. 
This  holding  is  consistent  with  the 
Department's  policy  requiring  that  the 
vestiges  of  dejure  segregation  be 
eliminated  system-wide  in  State  higher 
education  systems,  which  is  reflected  in 
the  Department's  published  "Revised 
Criteria  Specifying  the  Ingredients  of 
Acceptable  Plans  to  Desegregate  State 
Systems  of  Public  Higher  Education." 
published  in  the  Federal  Register  on 
February  12. 1978  (43  FR  6658) 
("Revised  Criteria").  The  "Revised 
Criteria"  specify  a  broad  range  of 
factors,  which  include  those  addressed 
in  Fordice,  that  must  be  included  in  a 
statewide  higher  education 
desegregation  plan  to  be  acceptable 
under  Title  VI. 

The  Supreme  Court  made  clear  in 
Fordice  that  (1)  a  State  will  not  have 
complied  with  its  affirmative  duty  to 
dismantle  the  vestiges  of  segregation  if 
it  merely  adopts  race-neutral  policies 
and  (2)  "(ilf  a  State  perpetuates  policies 


and  practices  traceable  to  its  prior 
system  that  continue  to  have  segregative 
effects — whether  by  influencing  student 
enrollment  decisions  or  by  fostering 
segregation  in  other  facets  of  the 
university  system — and  such  policies 
are  without  sound  educational 
justifications  and  can  be  practicably 
eliminated,  the  State  has  not  satisfied  its 
burden  of  proving  that  it  has  dismantled 
its  prior  system."  112  S.Q.  2735.  2737. 
The  Supreme  Court  emphasized  that  the 
burden  of  proof  falls  on  each  State  to 
establish  that  it  has  dismantled  its  prior 
de  ;ure  segregated  system.  112  S.Ct.  at 
2741. 

In  light  of  the  Fordice  decision,  the 
Department  reaffirms  that  all  States  i 
with  a  history  of  de  jure  segregated 
systems  of  higher  education  have  an 
affirmative  duty  to  ensure  that  no 
vestiges  of  the  de  jure  system  are  having 
a  discriminatory  effect  on  the  basis  of 
race.  If  OCR  receives  information 
indicating  that  a  State  has  not  met  this 
affirmative  duty.  OCR  will  take 
appropriate  action. 

OCR  will  apply  the  standard  set  out 
in  Fordice.  requiring  the  elimination  of 
the  vestiges  of  prior  de  jure  segregation, 
to  all  pending  "Title  VI  evaluations  of 
statewide  higher  education  systems 
with  OCR-accepted  desegregation  plans 
that  have  expired.  The  States  with 
expired  plans  are  Florida.  Kentucky. 
Maryland.  Pennsylvania.  Texas,  and 
Virginia.  OCR  will  examine  a  wide 
range  of  factors  to  ensure  that  the 
vestiges  of  these  States'  de  jure  systems 
have  been  eliminated.  The 
comprehensive  array  of  factors  that  OCR 
will  consider  includes  those  addressed 
in  Fordice  and  those  reflected  in  the 
ingredients  for  acceptable  desegregation 
plans  specified  in  the  Department's 
'^Revised  Criteria."  Accordingly.  OCR 
will  ensure  that  these  States  have 
implemented  their  OCR-approved 
desegregation  plans  and  have 
eliminated  the  vestiges  of  their  de  jure 
segregated  systems. 

Finally,  the  Department  reaffirms  its 
position  reflected  in  the  "Revised 
Criteria."  which  is  consistent  with 
Fordice,  that  States  may  not  place  unfair 
burdens  upon  black  students  and 
faculty  in  the  desegregation  process. 
Moreover,  the  Department's  "Revised 
Criteria"  recognize  that  State  systems  of 


'  Included  are  the  eight  States  which,  in  the  late 
1980's  twfore  the  Supreme  Court  rendered  its 
decision  in  Fordice,  OCR  found  in  compliance  with 
Title  Va.  The  States  OCR  found  to  have  complied 
with  Title  VI  were  Arkansas.  Delaware.  Georgia. 
North  Carolina.  Missouri.  Oklahoma.  South 
Carolina,  and  West  Virginia.  OCR's  findings  werp 
based  on  its  investigations  that  showed  that  these 
Stales  had  implemented  their  OCR-approved 
desegregation  plans,  which  were  developed 
pursuant  to  the  "Revised  Criteria." 


higher  education  may  be  required,  in  ^ 
order  to  overcome  the  effects  of  past  | 
discrimination,  to  strengthen  and  ^ 

enhance  traditionally  or  historically 
black  institutions.  The  Department  will 
strictly  scrutinize  State  proposals  to 
close  or  merge  traditionally  or 
historically  black  institutions,  and  any 
other  actions  that  might  impose  undue 
burdens  on  black  students,  faculty,  or 
administrators  or  diminish  the  unique 
roles  of  those  institutions. 

Dated:  January  26, 1994. 
Norma  V.  Cantu. 

Assistant  Secretary  for  Civil  Bights. 

jFR  Doc.  94-2042  Filed  1-28-94;  8;45  am] 

BILUNG  COOE  4000-01-l> 


DEPARTMENT  OF  ENERGY 

Proposed  Urgent-Relief  Acceptance  of 
a  Limited  Amount  of  Spent  Fuel  From 
Foreign  Research  Reactors;  Meetings 

AGENCY:  Department  of  Energy  and 
Department  of  State. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Department  of  Energy 
and  the  Department  of  State  plan  to  co- 
host  a  two-part  forum  to' involve 
stakeholders  in  a  meaningful  and 
constructive  dialogue  on  the  proposed 
urgent-relief  acceptance  of  a  limited 
amount  of  spent  fuel  from  foreign 
research  reactors.  This  proposed  action 
was  originally  described  in  a  draft 
environmental  asses.sment,  prepared 
under  the  National  Environmental 
Policy  Act,  distributed  for  comment  by 
interested  states  and  organizations  in 
October  1993;  the  Department  is 
revising  the  environmental  assessment 
in  response  to  comments  and  intends  to 
reissue  the  draft  for  comment  in  early 
February.  The  Department  proposes  to 
transport  this  spent  fuel  to  the  United 
States  as  part  of  an  effort  to  minimize 
the  use  of  highly  enriched  uranium  in 
civil  programs  worldwide.  Under  this 
program,  the  Department  is  proposing 
that  highly  enriched  uranium  spent  fuel 
be  shipped  by  sea  to  a  southeastern  port 
(several  alternative  ports  are  proposed) 
and  then  by  truck  to  the  Department's 
Savannah  River  site  near  Aiken,  South 
Carolina,  for  interim  storage. 

The  first  part  of  the  forum  will  be  a 
preparatory  meeting  on  February  10, 
1994.  involving  invited  stakeholders 
from  State  and  local  governments. 
Congress,  environmental  and  non- 
proliferation  public  interest  groups, 
other  private  sector  interests,  foreign 
research  reactor  operators,  and  key 
affected  communities.  Key  issues 
related  to  the  proposed  acceptance  of 
the  spent  fuel  will  be  explored  with  the 
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aid  of  a  professional  facilitation  teem. 
Federal  officials  will  briefly  present  a 
summary  of  the  relevant  policy  history, 
foreign  research  reactor  status  and 
benefits,  proliferation  concerns,  and 
other  associated  background  topics. 
Other  participants  will  be  invited  to 
present  their  views  and  concerns.  It  is 
expected  that  the  issues  will  be  framed 
by  international  afid  domestic 
perspectives  and  will  be  focused  on 
feasible  options  to  resolve  the  issues. 
These  discussions  will  set  the  stage  for 
the  second  part  of  the  forum,  which  will 
consist  of  a  round-table  dialogue  on 
February  25. 1994,  of  senior-level  policy 
makers,  including  Governors.  Members 
of  Congress,  and  senior  government 
officials  in  the  Department  of  Energy, 
the  E)epartment  of  State,  and  the 
National  Security  Council.  This  meeting 
will  include  a  summary  of  the 
discussions  that  took  place  at  the 
February  10  meeting.  Both  meetings  are 
open  to  the  public. 

DATES:  The  first  part  of  the  forum  will 
take  place  on  February  10,  1994.  and 
will  be  held  at  the  Hyatt  Regency 
Capitol  Hill,  400  New  Jersey  Avenue, 
NW..  Washington.  DC;  telephone  (202) 
737-1234.  The  second  part  of  the  forum, 
involving  invited  senior  policy  makers 
(Governors,  Members  of  Congress,  and 
senior  representatives  of  Federal 
agencies  and  interested  organizations) 
will  be  held  February  25. 1994,  at  the 
Hvatt  Regency  Capitol  Hill.  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Frei.  Office  of  Waste 
Management,  Office  of  Environmental 
Restoration  and  Waste  Management, 
U.S.  Department  of  Energy  (Mail  Stop 
EM-30),  1000  Independence  Avenue, 
SW..  Washington.  DC  20583;  telephone 
(202)  585-0370:  or  Timothy  Mealey. 
Keystone  Center.  P.O.  Box  8606. 
Keystone.  Colorado  80435;  (303)  46iB- 
5822. 

SUPPLEMENTARY  INFORMATION:  In  October 
1993.  the  Department  of  Energy 
distributed  for  comment  a  draft 
environmental  assessment,  prepafjid 
under  the  National  Environmentafl 
Policy  Act.  which  evaluated  thef 
proposed  urgent-relief  acceptance  of  up 
to  700  elements  of  foreign  research 
reactor  spent  fuel  containing  highly 
enriched  uranium  that  originated  in  the 
United  States.  The  Department 
proposed  to  transport  this  spent  fuel  to 
the  United  States  as  part  of  an  effort  to 
minimize  the  use  of  highly  enriched 
uranium  in  civil  programs  worldwide. 
The  urgency  of  that  proposed  action 
arose  from  the  need  to  ensure  that 
countries  currently  possessing  this 
spent  fuel  continue  to  support  the 


nonproliferation  initiatives  of  the 
United  States  embodied  in  the  Reduced 
Enrichment  for  Research  and  Test 
Reactor  program. 

It  is  apparent  from  the  comments  the 
Department  received  in  response  to  the 
draft  environmental  assessment 
distributed  in  October  1993  that  many 
people  did  not  agree  there  is  a  need  for 
the  United  States  to  accept  this  spent 
fuel,  or  have  concerns  regarding  the 
plans  for  implementing  the  proposed 
action.  The  Department  plans  to  prepare 
another  draft  of  the  environmental 
assessment,  to  include  revisions  made 
in  response  to  the  first  round  of 
comments,  and  circulate  it  for  public: 
review  in  early  February.  The 
Department  is  now  proposing  in  the 
draft  environmental  assessment  that 
highly  enriched  uranium  spent  fuel  be 
shipped  by  sea  to  a  port  (Newport  News, 
Norfolk,  and  Portsmouth.  Virginia: 
Charleston.  South  Carolina; 
Wilmington.  North  Carolina;  Savannah. 
Georgia;  and  Jacksonville.  Florida  are 
under  consideration)  and  then  by  truck 
to  the  Department's  Savannah  River  site 
near  Aiken.  South  Carolina,  for  interim 
.storage. 

The  proposed  urgent-relief  acceptance 
of  a  limited  amount  of  spent  fuel  is 
intended  only  as  an  interim  measure  to 
maintain  the  status  quo  while  the 
Department  completes  an 
environmental  impact  statement  on  its 
proposal  to  adopt  and  implement  a  new 
fifteen  year  policy  on  the  acceptance  of 
up  to  15.000  elements  of  foreign 
research  reactor  spent  fuel  containing 
uranium  enriched  in  the  United  States. 

Recently  completed  visits  by  teams  of 
experts  from  the  United  States  to  foreign 
research  reactors  in  Europe  and 
Australia,  while  altering  some  details  of 
the  Department's  proposal  for  urgent- 
relief  acceptance,  have  confirmed  the 
near-term  need  for  the  acceptance  of 
certain  foreign  research  reactor  spent 
fuel  in  order  to  maintain  the  status  quo 
while  the  environmental  impact 
statement  is  being  prepared.  Failure  to 
accept  any  spent  fuel  under  the 
environmental  assessment  would  have 
serious  r>egative  impacts  on  the  United 
States  policy  to  minimize  the  civil  use 
of  highly  enriched  uranium  and 
specifically  on  the  Reduced  Enrichment 
for  Research  and  Test  Reactors  program 
Although  the  countries  from  which  the 
Department  is  considering  accepting 
spent  fuel  are  not  themselves  countries 
of  nuclear  proliferation  concern,  these 
countries  export  research  reactors  and 
fuel  to  developing  countries  and  have 
participated  in  the  Reduced  Enrichment 
for  Research  and  Test  Reactors  program. 
This  program  has  been  responsible  for 
gaining  worldwide  acceptance  of  low 


enriched  uranium  fuels  for  research 
reactors,  thus  promoting  important 
nonproliferation  interests. 

The  planned  ioT\im  will  allow  senior 
officials  (rf  the  Federal  government  to 
explore  the  proposed  acceptance  of  this 
sp)ent  fuel  with  Members  of  Congress, 
and  representatives  of  potentially 
affected  States  and  communities, 
interest  groups,  industry,  the 
international  community,  and  other  key 
stakeholders.  These  discussions  will  be 
taken  into  consideration  in  preparation 
of  the  final  environmental  assessment. 

Issued  at  Washington,  DC.  on  fanuary  27. 
19<M. 

Mark  W.  Frei. 

Acting  Deputy-  Assistant  Secretary- for  Waste 
\tanagement.  Environmental  Restoration  and 
Waste  Management. 

|FR  Doc,  94-2202  Filed  1-28-94:  8:45  am) 

BILUNC  CODE  MSO-OI-F 


Federal  Ertergy  Regulatory 
Cofnmission 

[Project  No.'s  Is  2315,  2331,  and  2332] 

South  Carolina  Electric  &  Gas  Co.; 
Duke  Power  Co.;  Correction  to  Notice 
of  Intent  To  Prepare  an  Environn>ental 
Assessment  and  Conduct  Public 
Scoping  Meetings  and  Site  Visit 

Issued  January  25,  \9^4. 

The  site  visit  and  scoping  meetings 
scheduled  for  February  1,  and  2.  1994, 
respectively,  are  canceled.  ISee  Notice 
issued  December  28.  1993,  59  FR  302 
(January  4. 1994)1. 

The  site  visit  and  scoping  meetings 
will  be  rescheduled  and  a  notice  will  be 
issued. 

LoLs  D.  Cashelt. 
SfcrHtary. 
(FR  Doc.  9-J-2003  Filed  1-28-94.  845  an>| 

BILLING  CODE  C717-0t-M 


[Docket  No.  TM94-3-^0-00tJ 

Algonquin  Gas  Transmission  Co.; 
Proposed  Oianges  in  FERC  Gas  Tariff 

idnuaiA-  25.1994. 

Take  notice  that  on  January  14.  1994. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  tariff.  Fourth  Revised 
Volume  Na  1.  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
January  1. 1994: 

.Second  Kevned  Sheet  No.  688. 
Second  Revised  Sheet  No.  689. 
Original  Sheet  No.  689A. 
Second  Revised  Sheet  No.  690. 
First  Revised  Sheet  No.  691. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  include  in  Sec:tion  33.2 
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of  its  Gerreral  Terms  and  Conditions 
(Gas  Research  Institute  Charge 
Adjustment  Provision)  a  description  of 
the  method  used  to  compute  load 
factors  for  customers  without  historical 
load  factors.  Algonquin  states  that  it  has 
also  included  in  section  33.2  definitions 
of  high  and  low  load  factor  customers. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  1.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary 
(PR  Doc.  94-2005  Filed  1-28-94;  8;45  am) 

BILLING  COOC  6717-01-M 

[Docket  No.  RP94-73-001] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

January  25.  1994. 

Take  notice  that  on  January  14,  1994. 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2. 
Substitute  Tenth  Revised  Sheet  No.  570 
under  Rate  Schedule  X-64.  with  a 
proposed  effective  date  of  January  1. 
1994. 

ANR  states  that  pursuant  to  the 
Commission's  December  30.  1993 
suspension  order,  this  compliance  filing 
is  being  made  to  adjust  the  monthly 
charge  paid  by  High  Island  Offshore 
System  (HIOS)  to  ANR  pursuant  to  ANR 
Rate  Schedule  X-64  to  reflect  ANR's 
system-wide  rate  of  return  of  11.99 
percent  on  the  January  Isf 
redetermination  date  for  Rate  Schedule 
X-64.  ANR  states  that  the  instant 
compliance  filing  is  to  adjust  the  as- 
filed  monthly  charge  for  Rate  Schedule 
X-64  from  $292,034  to  $287,533. 

Any  person  desiring  to  protest  said    ' 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 


filed  on  or  before  February  1,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  94-1993  Piled  1-28-94;  845  ami 

BILLMQ  COOE  e717-01-M 


[Docket  No.  TM94-2-32-0011 

Colorado  Interstate  Gas  Co.; 
Compliance  Piling 

lanuar)'  25.  1994. 

Take  notice  that  on  January  13.  1994. 
Colorado  Interstate  Gas  Company  (CIG) 
filed  workpapers  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  order  issued 
December  29,  1993  in  Docket  No. 
TM94-2-32.  CIG  states  that  the 
workpapers  support  the  proposed  Fuel 
Reimbursement  Percentage  for  Lost, 
Unaccounted-for  and  Other  Fuel  Gas  of 
0.52%  that  became  effective  January  1, 
1994.  as  reflected  on  Second  Revised 
Sheet  No.  11  of  CIG's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  the  parties  to  this 
proceeding,  and  are  otherwise  available 
for  public  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  should  be  filed  on  or 
before  February  1.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-2006  Filed  1-28-94;  8:45  am) 

BILUMG  COOE  •717-01-M 


[Docket  No.  TM94-4-2 1-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  25,  1994. 

Take  notice  that  on  January  14, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
443,  with  the  proposed  effective  date  of 
January  1,  1994. 

Columbia  states  the  aforementioned 
tariff  sheet  is  being  filed  to  revise 
Section  33  of  the  General  Terms  and 
Conditions  regarding  the  Gas  Research 
Institute  General  RD&D  Funding  Unit 
provisions  as  required  by  Order  issued 
by  the  Federal  Energy  Regulatory 
Commission  on  December  30,  1993.  in 
Docket  No.  TM94-4-2 1-000,  Ordering 
Paragraph  A.  Tariff  provisions  have 
been  included  addressing  the  derivatic. 
of  load  factors  applicable  to  historical 
and  new  firm  customers. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  1,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-2004  Piled  1-28-94;  8:45  am) 

BILLING  COOE  6717-01-M 

(Docket  No.  TM94-3^70-001] 

Columbia  Gulf  Transmission  Co. 
Proposed  Changes  in  FERC  Gas  Tariff 

January  25.  1994. 

Take  notice  that  on  January  14.  1994. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  the  proposed 
effective  date  of  January  1,  1994: 

Substitute  Second  Revised  Sheet  No.  018. 
Substitute  First  Revised  Sheet  No.  018A. 
Substitute  Second  Revised  Sheet  No.  019. 
Substitute  First  Revised  Sheet  No.  019A. 
First  Revised  Sheet  .No.  262. 


Columbia  Gulf  stales  the 
aforementioned  tariff  sheets  are  being 
filed  to  (i)  rdect  minimuni  Gas  Research 
Institute  (GRI)  surcharge  of  zero  and  (ii) 
revise  Section  33  of  the  General  Terms 
and  Conditions  regarding  the  GRI 
General  RD&D  Funding  Unit  provisions 
as  required  by  Order  issued  by  the 
Federal  Energy  Regulatory  Commission 
on  December  30,  1993.  in  Docket  No. 
TM94-2-70-000.  Ordering  Paragraph  A. 
Tariff  provisions  have  been  included 
addressing  the  derivation  of  load  factors 
applicable  to  historical  and  new  firm 
customers. 

Columbia  Gulf  states  that  copies  of 
the  filing  were  served  upon  the 
Columbia  Gulfs  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington  DC  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  1.  1994.  Protests  will  be 
con.sidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protostants  parties  to  the  proceeding. 
Copies  of  Columbia  Gulfs  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell. 
Sfrcrvtary. 
IFR  Doc.  94-2001  Filed  1-28-94;  8:45  am] 

BILLMQ  COOC  tm-OI-M 

(Docket  No.  TM94-4-2-000] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing 

)anuar>'  25.  1994. 

Take  notice  that  on  January  18.  1994. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  First  Revised 
Tariff  Sheet  No.  5  with  a  proposed 
effective  date  of  February  1.  1994. 

East  Tennessee  states  that  the  purpo.se 
of  this  filing  is  to  pass  through  take-or- 
pay  transition  costs  assessed  to  East 
Termessee  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  pursuant  to 
Section  37  of  the  General  Terms  and 
Conditions  of  Second  Revised  Volume 
No.  1  of  East  Tennessee's  tariff. 
Tennessee  made  its  filing  assessing 
costs  against  East  Tennessee  in  Docket 
No.  RP94-69-000  on  December  1, 1993 
for  a  proposed  effective  date  of  ^nuary 
1.  1994.  The  provisions  of  Section  37  of 
East  Tennessee's  tariff  require  East 
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Tennessee  to  file  to  pass  through  the 
Tennessee  charges  writhin  tliirty  da>'s  of 
billing  by  Tennessee.  East  Tennessee 
will  be  billed  for  the  increase  on 
February  15,  1994. 

East  Tennessee  states  that  copies  of 
the  filing  have  t?en  mailed  to  all  of  its 
jurisdictional  customers  and  affect  state 
regulatory  commissions. 

Any  perstMi  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  1. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-2000  Filed  l-2ft-94;  8:45  am] 
BILUNC  COOC  6717-Ot-M 


[Docket  No.  TM94-3-35-001J 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

January-  25.  1994. 

Take  notice  that  on  January  14.  1994. 
El  Paso  Natural  Gas  Company  (El  Paso), 
gave  notice,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act  and  in  compJiance  with 
the  Commission's  Order  Accepting 
Tariff  Sheets  Subject  to  Conditions 
issued  December  30, 1993  (December  30 
Order)  at  Docket  No.  TM94-3-33-000. 
certain  tariff  sheets  to  its  FERC  Gas 
Tariffs,  First  Revised  Volume  No.  1-A 
and  Third  Revised  Volume  No.  2. 

El  Paso  states  that  on  October  5,  1993 
the  Commission  issued  Opinion  No.  384 
at  Docket  No.  RP93-1 40-000.  approving 
the  Gas  Research  Institute  (GRI)  funding 
mechanism  for  its  1994  budget.  El  Paso 
states  that  on  November  30. 1993,  it 
filed  tariff  sheets  to  implement  the  new 
GRI  funding  mechanism.  El  Paso  states 
that  the  Commission  accepted  El  Paso's 
tariff  sheets  subject  to  conditions  by  the 
December  30  Order. 

El  Paso  sutes  that  it  is  filing  in 
compliance  with  the  December  30 
Order.  El  Paso  states  that  it  has  revised 
its  GRI  provisions  concerning  the 
calculation  of  load  factors  for  new  firm 


Shippers  and  has  revised  its  Statement 
of  Rates  sheets  to  reflect  the  minimum 
GRI  surchar^  as  $.0. 

El  Paso  requested  all  necessary 
waivers  of  tbe  Conunission's  regulations 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  January  1 ,  1994. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  No.  TM94-3-33-000  and 
interested  state  re^latory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  1, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secrrtary. 
[PR  Doc  94-2007  Filed  1-28-94;  8:45  ami 

BILLING  CODE  6717-01.4M 


[Docket  No.  TM94-3-11 0-001] 

Iroquois  Gas  Transmission  System. 
LP.;  Proposed  Changes  in  FERC  Gas 
Tariff 

J.'uiuary  25.  1994. 

Take  notice  that  on  Januarj-  14.  1994. 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquoi.s)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
Januar)- 1.1994: 

Substitute  Fourth  Revised  Sheet  No.  4. 
Substitute  Fourth  Revised  Sheet  Nk).  5 

Iroquois  states  that  it  is  filing  tlie 
above  tariff  sheets  in  compliance  with 
the  Commission's  order  issued 
December  30. 1993.  in  Algonquin  Gas 
Transmission  Co.,  ef  ol..  55  FERC  61,430 
(1993),  in  which  the  Commission 
accepted,  subject  to  conditions,  the  tariff 
sheets  filed  by  thirty-four  GRI-member 
pipelines  foe  pmrposes  of 
implementation  of  1994  GRI  surcharges, 
including  tariff  sheets  filed  by  Iroquois 
in  Docket  No.  TM94-3-1 10-^)00  on 
November  30. 1993.  Iroquois  states  thai 
it  is  refiling  its  tariff  sheets  to  reflect 
minimum  GRI  surcharges  of  zero,  in 
compliance  %*ith  the  Commission's 
directive  in  its  December  30  order  that 
pipelines  revise  their  tariff  where  the 
pipeline's  tariff  does  not  ah^eady  reflect 
a  minimum  GRI  surcharge  of  zero. 
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Iroquois  notes  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  1,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheli. 
Secretary. 
■  IFR  Doc.  94-2002  Filed  1-28-94:  8:45  am) 

BILLINC  COOC  6717-01-M 

[Docket  No.  RP94-11 4-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Jiinuary  25.  1994. 

Take  notice  that  on  January  14,  1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 


Tariff  sheets 

Effective 
date 

Substitute  Original  Sheet  No.  5  . 
Substitule  Original  Sheet  No.  6  . 
Substitute  Onginal  Sheet  No.  7  . 
Substitute  Original  Sheet  No.  10 
First   Revised   Second   Revised 

Sheet  No.  5 

First   Revised  Second   Revised 

Sheet  No.  6 

First   Revised  Second   Revised 

Sheet  No.  7 

11/1/93 
11/1/93 
11/1/93 
11/1/93 

1/1/94 

1/1/94 

1/1/94 

First   Revised   Second   Revised 
Sheet  No.  10 

1/1/94 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  reduced  base 
tariff  rates  and  Fuel  and  Loss 
Percentages  under  Rate  Schedules  FTS, 
SCT  and  ITS.  effective  November  1, 
1993.  resuhing  from  certain  customers 
elections  to  contract  for  seasonal 
southbound  transportation  service. 

MRT  states  that  use  of  the  additional 
billing  determinants  results  in  a 
decrease  in  the  Rate  Schedule  FTS 
reservation  charge  for  the  Market  Zone 
and  Field  2^ne  of  18.2c  per  MMBtu  and 
36.8c  per  MMBtu,  respectively,  and  a 
decrease  in  the  Field  Zone  usage  charge 
of  .12c  per  MMBtu.  MRT  states  that  use 


of  the  additional  billing  determinants 
also  result  in  decreases  to  the  single  part 
rates  under  Rale  Schedules  SCT  and 
ITS,  and  the  Fuel  Use  and  Loss 
Percentages  for  both  the  Market  and 
Field  Zones. 

MRT  states  that  copy  of  its  filing  has 
been  mailed  to  each  of  its  jurisdictional 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  1,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheli, 
Secretary. 
IFR  Doc.  94-1992  Filed  1-28-94.  8:45  ami 

SILLING  CODE  S717-01-M 

[Docket  No.  RP93-206-002] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  25,  1994. 

Take  notice  that  on  January  14.  1994. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  263,  and  Substitute  Original 
Sheet  No.  263A,  proposed  to  be  effective 
November  1,  1993. 

Northern  states  that  such  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  letter  order  issued 
December  30,  1993,  in  Docket  No. 
RP93-206-001  to  revise  the  tariff  to  (i) 
clarify  the  applicability  of  operational 
flow  requirements  at  Carlton,  and  (ii) 
add  October  31,  1995  as  the  termination 
date  of  section  29(c)  of  Northern's  tariff, 
entitled  "Carlton  Resolution". 

Northern  notes  that  copies  of  this 
filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 


with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  1, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspedion  in  the 
.public  reference  room. 
Lois  0.  Casheli. 
Secretary. 
(FR  Doc.  94-1994  Filed  1-28-94;  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-65-002] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  25.  1994. 

Take  notice  that  on  January  14.  1994 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  GSR  component  of  GS-T  rates  filed 
in  Docket  No.  RP94-65-001  on 
December  20.  1993.  Northern  has 
modified  the  filing  to  reflect  the  existing 
GSR  component  of  the  GS-T  rates  since 
the  revision  reflected  in  the  December 
20,  1993,  filing  was  less  than  SO.Ol. 
Therefore,  Northern  has  filed  2 
Substitute  Fourth  Revised  Sheet  No.  53 
in  compliance  with  the  Commission's 
December  30,  1993,  order. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Northern's 
customers  and  interested  stale 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC,  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  1, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  0.  Casheli. 
Secretary. 
(FR  Doc.  94-1995  Filed  1-28-94;  8:45  am) 

BILLING  CODE  «717-01-M 


[Docket  No.  RP94-64-002] 
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Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  25, 1994. 

Take  notice  that  on  January  14. 1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  Standard  Account  No.  858  surcharge 
filed  in  Docket  No.  RP94-64-001  on 
December  20. 1993.  At  the  direction  of 
the  Commission,  Northern  has  removed 
any  estimated  commodity  costs 
included  in  the  total  balance  utilized  to 
calculate  the  surcharge.  Therefore. 
Northern  has  filed  2  Substitute  Fifth 
Revised  Sheet  Nos.  50,  51.  and  53  to 
revise  this  surcharge  effective  January  1. 
1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC,  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  1. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestants  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-1996  Filed  1-28-94;  8:45  am) 

BILUNG  CODE  STIT-OI-P 


[Docket  No.  RP94-74-001] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

January  25. 1994. 

Take  notice  that  on  January  14,  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
January  1. 1994: 

Third  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  24 
Substitute  First  Revised  Sheet  No.  304 
Substitute  First  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  306 
Substitute  First  Revised  Sheet  No.  307 
Substitute  Original  Sheet  No.  312 
Substitute  Original  Sheet  No.  313 
Substitute  Original  Sheet  No.  333-A 


Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  a 
Commission  order  issued  on  I>ecember 
30. 1993.  in  Docket  No.  RP94-74-000. 
In  that  order  the  Commission  required 
Northwest  to:  (1)  Provide  a  fifteen  day 
deadline  for  execution  of  amendments 
for  permanent  receipt  and  delivery 
point  changes;  (2)  clarify  language  in 
Article  1.1  of  its  Form  of  Service 
Agreement  to  indicate  that  certain 
restrictions  on  volumes  in  this  article 
apply  to  only  primary  point  volumes 
and  not  to  alternate  point  volumes;  and 
(3)  to  correct  the  acronym  for  Maximum 
Daily  Delivery  Obligation  firom 
"MMDO"  to  "MDDO".  In  addition  to 
these  required  revisions  Northwest  has 
made  various  technical  corrections  to  its 
Form  of  Service  Agreement,  Form  of 
Amendment  to  Ser\'ice  Agreement  and 
Exhibits  "T"  and  "S"  to  provide  greater 
clarity  and  make  them  consistent  with 
currently  effective  agreements  and 
exhibits. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties 
designated  on  the  official  service  list 
compiled  by  the  secretary  in  this 
proceeding  and  upon  all  of  Northwest's 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  February  1.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  wdth  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-1991  Filed  1-28-94;  8:45  am] 

BILUNC  CODE  6717-01^ 

[Docket  No.  TM94-1 -108-000] 

Penn-York  Energy  Corp.  Proposed 
Changes  in  FERC  Gas  Tariff 

January  25. 1994. 

Take  notice  that  on  January  14. 1994. 
Penn-York  Energy  Corporation  (Penn- 
York)  tendered  for  filing  pursuant  to 
Section  17  of  the  General  Terms. and 
Conditions  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  submits  changes 
in  its  SS-1  and  SS-2  Rates.  Penn-York 
states  that  these  changes  reflect  the 


affect  of  the  Storage  Rental  Cost 
provision  only  on  Penn- York's  rates  and 
are  required  to  tract  the  charges  of 
National  Fuel  Gas  Supply  Corporation 
authorized  by  the  Commission's  Letter 
Order  issued  December  30,  1993  in 
docket  Nos.  RP92-73-000,  et  al. 

Penn-Yorit  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  the  regulatory  commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware.  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or  protest 
sfiould  be  filed  on  or  before  February  1, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-1998  Filed  1-28-94;  8:45  am| 

BILUNO  CODE  *717-«1-M 


[Docket  No.  RP94-60-002] 

Transwestem  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  25. 1994. 

Take  notice  that  on  January  14,  1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  l3th  Revised 
Sheet  No.  90A.  with  an  effective  date  of 
January  1, 1994. 

On  November  30,  1993  Transwestem 
filed  tariff  sheets  in  which  it  sought  to 
modify  its  take-or-pay.  buy-out  and  buy- 
down  mechanism  (Transition  Cost 
Recovery  or  TCR  mechanism)  in  order 
to  recover  certain  take-or-pay.  buy-out. 
buy-down,  and  contract  reformation 
costs.  On  December  30, 1993,  the 
Commission  issued  its  "Order 
Accepting  and  Suspending  Tariff  Sheets 
Subject  to  refund  and  Conditions  and 
Establishing  Conference."  In  that  order, 
the  Commission  accepted  and 
suspended  the  tariff  sheets  subject  to 
certain  revisions.  Transwestem  hereby 
files  the  attached  tariff  sheet  which  has 
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been  revised  in  compliance  with  the 
Commission's  Order. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  F^rocedure.  All 
such  protests  should  be  filed  on  or 
before  February  1,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretory. 
(FR  Doc.  94-  '997  Filed  1-28-94;  8:45  ami 

BILUMG  coot.  cn7-0t-M 
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[Docket  Na  TM94-2-42-001] 

Transwestem  Pipeline  Co.,  Proposed 
Changes  in  FERC  Gas  Tariff 

January  25,  1994. 

Take  notice  that  on  January  14,  1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second, 
Revised  Volume  No.  1,  7lh  Revised 
Sheet  No.  79,  with  an  effective  date 
January  1,  1994. 

On  December  30.  1993.  the 
Commission  issued  its  "Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions"  in  Docket  No.  TM94-2-42- 
000.  In  that  order,  the  Commission 
accepted  certain  revised  tariff  sheets 
subject  to  further  revisions. 
Transwestt  ti  hereby  files  the  attached 
tariff  sheet  which  has  been  revised  in 
compliance  with  the  Commission's 
Order. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  |>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC,  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  1.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-1999  Filed  1-28-94;  8;45  ami 

BU.UNO  COOC  CTW-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ECAO-RTP-0746;  FRL-4831-71 

External  Review  Draft  of  Revised  Air 
Quality  Criteria  for  Ozone  and  Related 
Photochemical  Oxidants 

AGENCY:  Environmental  Protertinn 
Agency. 

ACTION:  Notice  of  availability  of  external 
review  draft. 


SUMMARY:  This  notice  announces  the 
availability  of  an  external  review  draft 
of  the  document,  "Air  Quality  Criteria 
for  Ozone  and  Related  Photochemical 
Oxidants."  prepared  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  Office  of  Research  and 
Development  (ORD),  and  invites 
comment  from  the  public  on  the  draft 
document. 

DATES:  The  Agency  will  make  the 
external  review  draft  available  for 
public  review  and  comment  in  two 
stages.  All  but  two  chapters  will  be 
made  available  on  or  about  February  1, 
1994.  The  draft  of  an  Integrated  Health 
Summary  Chapter  and  of  an  Executive 
Summary  for  the  entire  document  will 
be  made  available  on  or  about  March  1, 
1994.  Comments  on  the  entire  document 
must  be  submitted  in  writing  and 
postmarked  by  April  30.  1994. 
ADDRESSES:  To  obtain  copies  of  both 
parts  of  the  external  review  draft 
document,  interested  parties  should 
contact  the  ORD  Publications  Center. 
CERI-FRN,  U.S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268;  telephone  (513)  509-7562:  R\X 
(513)  569-7566;  and  request  the  external 
review  draft  of  'Air  Quality  Criteria  for 
Ozone  and  Related  Photochemical 
Oxidants."  Please  provide  your  name, 
mailing  address,  and  the  EPA  document 
number,  EP A/600/ AP-93/004/a-c. 
The  draft  document  will  also  be 
available  for  public  inspection  at  the 
EPA  Library.  EPA  Headquarters. 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC.  during  the  same  period 
noted  above.  Library  hours  are  10  a.m. 
until  2  p.m..  Monday  through  Friday, 
excluding  holidays. 


Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  the  Ozone  Air 
Quality  Criteria  and  Assessment  Office 
(MD-52).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC 
27711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  A.  Raub.  Environmental 
Criteria  and  Assessment  Office  (MD- 
52).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC 
27711;  telephone  (919) 541-4157. 
SUPPt-EMENTARV  INFORMATION:  As 
discussed  in  a  previous  call  for 
information  (57  FR  38832,  August  27, 
1992),  EPA  is  undertaking  to  review 
and.  where.appropriate,  update  and 
revise  the  1986  document,  "Air  Quality 
Criteria  for  Ozone  and  Relatpd 
Photochemical  Oxidants"  (EPA/600/8- 
84/020af-en.  EPA  is  making  available 
for  public  review  an  external  review 
draft  of  the  revised  document.  Members 
of  the  public  have  the  opportunity  to 
submit  written  review  comments  on  the 
draft  document  within  the  90-day 
comment  period  (60  days  for  the 
Integrated  Health  Summary  and 
Executive  Summary  Chapters).  EPA  will 
consider  all  comments  received  within 
that  period. 

Dated;  January  25.  1994. 
Gary  ].  Foley, 

Acting  Assistant  A  dministratorfor  Rf^mnh 
and  Development. 

IFR  Doc.  94-2095  Filed  1-28-94;  8:45  arr| 

BILUNG  CODE  6SS0-S<MM 


[FRL-4832-1] 

Proposed  Administrative  Agreement 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  settlement. 


SUMMARY:  USEPA  is  proposing  to  settle 
a  claim  under  Section  107  of  CERCLA 
for  response  costs  incurred  during 
removal  activities  at  the  5403  Prospect 
Avenue  site  in  Cleveland,  Ohio. 
Respondents  have  agreed  to  reimburse 
USEPA  in  the  amount  of  $70,000. 
USEPA  today  is  proposing  to  approve 
this  settlement  offer  because  it 
reimburses  USEPA,  in  part,  for  costs 
incurred  during  USEPA 's  removal 
action. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  by  March  2 
1994. 

ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
addresses  for  review:  (It  is 
recommended  that  you  telephone  Heidi 
Valetkevitch  at  (312)  886-1303  before 
visiting  the  Region  V  Office). 
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U.S.  Environmental  Protection  Agency. 

Region  V,  Office  of  Superfund. 

Remedial  and  Enforcement  Response 

Branch,  n  W.  Jackson  Blvd.,  Chicago. 

Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
Heidi  Valetkevitch,  Community 
Relations  Coordinator,  Office  of  Public 
Affairs,  U.S.  Environmental  Protection 
Agency,  Region  V,  77  W.  Jackson 
Boulevard  (P-19J),  Chicago.  Illinois 
60604,  (312)  886-1303.  (Please  submit 
an  original  and  three  copies,  if  possible.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Valetkevitch,  Office  of  Public 
Affairs,  at  (312)  886-1303. 
SUPPLEMENTARY  INFORMATION:  The  5403 
Prospect  Avenue  site  is  not  on  the 
National  Priorities  List.  After  receiving 
reports  of  leaking  hazardous  materials 
and  possible  risk  of  flammable  chemical 
exposure,  USEPA  and  contractor 
personnel  undertook  response  actions 
designed  to  minimize  the  immediate 
threat,  test  the  materials  involved  and 
properly  dispose  of  the  hazardous 
waste. 

Respondents  are  a  local  business 
entity  (and,  individually,  one  of  its 
principal  members)  that  generated 
hazardous  waste  while  storing  drums  of 
hazardous  and  often  flammable 
materials  within  the  five-story  building 
at  the  Site.  A  30-day  period,  beginning 
on  the  dale  of  publication,  is  open 
pursuant  to  section  122(i)  of  CERCLA 
for  comments  on  the  proposed 
settlement. 

Comments  should  be  sent  to  the 
Office  of  Public  Affairs  (P-19J),  U.S. 
Environmental  Protection  Agency. 
Region  V,  77  W.  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
rhoraas  P.  Turner. 

^$s\stan{  Fegional  Counsel,  United  States 

Environmental  Protection  Agency. 

IFR  Doc.  94-2098  Filed  1-28-94;  8;45  am) 

3JLUNG  COOC  65«0-eO— M 


;OPP-00372;  FRL-4757-9] 

Meeting  on  Reducing  the  Use/Risk  of 
Pesticides;  Open  Meeting 

AGENCY:  Environmental  Protection 
\gency  (EPA). 
kCnON:  Notice. 

JUMMARY:  EPA  and  the  U.S.  Department 
)f  Agriculture  (USDA)  will  hold  a  2-day 
neeting  beginning  on  February  2.  1994. 
ind  ending  February  3,  1994.  This 
lotice  announces  the  location  and  times 
)f  the  meeting  and  descrit)es  the 
lurpose. 

lATES:  The  Pesticide  Use  Reduction 
Vorkshop  will  be  held  on  Wednesday. 


February  2, 1994.  from  8:30  a.m.  to  5 
p.m.  and  on  Thursday,  February  3, 
1994.  beginning  at  8:30  a.m.  and  ending 
at  12:30  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at:  The  DoubleTree  Hotel  National 
Airport-Crystal  City.  300  Army-Navy 
Drive.  Arlington.  VA.  (703)  416-4100. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Martin  Lewis.  Office  of  Pesticide 
Programs  (7503W).  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  41N5 
Crystal  Station  No.  1,  2800  Crystal 
Drive,  Arlington.  VA.  (703)  308-8144. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Workshop  is  to  generate 
discussion  across  a  wide  range  of 
interested  parties  regarding  the 
Administration's  commitment  to  reduce 
the  use/risk  of  pesticides  to  promote 
sustainable  agriculture.  The  meeting  is 
public  but  space  is  limited  and 
reservations  must  be  made  in  advance 
through  the  contact  person  listed  under 
FOR  FURTHER  INFORMATION 
CONTACT. 

Dated;  Januarj'  26.  1994. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
IFR  Doc.  94-2228  Filed  1-28-94:  8:45  am) 

BILUNG  COOE  6SM-60-F 


[FRL-4831-9] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  various 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  all  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  each  meeting,  please  contact 
the  individuals  listed  below.  Documents 
that  are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  staff.  Many  of  the  meetings 
listed  below  include  discussion  of 
issues  relevant  to  the  SAB's 
Environmental  Futures  Project.  The 
Environmental  Futures  effort  is 
described  in  58  FR  48063,  dated 
September  14, 1993. 

Environmental  Engineering  Conunittee 

(a)  The  Environmental  Engineering 
Committee  (EEC)  will  meet  by 
conference  call  on  February  7. 1994. 


This  conference  call  meeting  replaces 
the  one  previously  announced  (58  FR 
61689.  dated  November  22.  1993)  for 
February  2. 1994.  The  conference  call 
will  be  from.ll  a.m.  until  1  p.m.  and  is 
open  to  the  public.  The  Committee  will 
be  discussing  draft  papers  on 
sustainability,  transient  events,  and  the 
re-use  of  contaminated  urban  lands 
developed  for  the  Futures  Project.  There 
will  also  be  a  writing  session  on 
February  10-11, 1994  (see  below)  that  is 
open  to  the  public. 

(b)  The  EEC's  Environmental  Futures 
Subcommittee  will  hold  a  public 
writing  session  on  February  10-11, 1994 
at  the  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington. 
DC  (Tel.  (202)  338-4600).  The 
Subcommittee  is  currently  revising 
papers  on  sustainability,  transient 
events,  and  the  re-use  of  urban  lands. 
The  Subcommittee  will  discuss  their 
draft  documents,  receive  public 
comment  on  the  issues  and  make 
necessary  changes  to  compile  their 
report.  These  documents  will  be 
integrated  for  consideration  by  the  EEC 
at  a  meeting  tentatively  scheduled  for 
March  2-3,  1994  (see  future  Federal     # 
Register  for  announcement). 

For  additional  information  concerning 
the  teleconference  meeting  or  the 
writing  session  or  to  obtain  agendas, 
please  contact  Mrs.  Dorothy  Clark,  Staff 
Secretary,  Science  Advisory  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Phone:  (202)  260-6552;  Fax: 
(202)  260-7118.  Anyone  wishing  to 
provide  written  public  comment  for  the 
teleconference  or  the  writing  session 
should  provide  thirty-five  (35)  copies  to 
Mrs.  Clark  no  later  than  12  noon  on 
Wednesday,  February  2,  1994. 
Individuals  wishing  to  participate  in  the 
teleconference  as  audience  or 
commenters  should  call  the  Designated 
Federal  Official  (DFO)  for  the  EEC.  Mrs. 
Kathleen  Conway  at  (202)  260-2558  as 
soon  as  possible  as  the  number  of 
available  conference  lines  is  limited. 
Those  wishing  to  provide  public 
comment  at  the  writing  session  should 
also  contact  Mrs.  Conway. 

Ecological  Processes  and  EfTects 
Committee 

The  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  Science 
Advisory  Board  will  meet  on  February 
15-16,  1994.  at  the  Embassy  Suites, 
1250  "22nd"  Street,  NW.,  Washington. 
DC  20037.  The  meeting,  which  will 
concern  the  Environmental  Futures 
Projects,  is  open  to  the  public,  and  will 
begin  on  both  days  at  8:30  a.m.  and  end 
no  later  than  3  p.m.  on  February  16. 
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Seating  at  the  meeting  will  be  on  a  first 
come  basis. 

EPEC  met  on  January  10-11.  1994  to 
begin  discussing  ecological  endpoints  of 
concern  at  several  temporal  and  spatial 
scales,  and  to  identify  key  drivers  of 
environmental  change  in  the  future.  At 
the  February  15-16  meeting,  EPEC  will 
continue  the  discussion  of  drivers  and 
ecological  stressors,  and  develop  and 
assess  Environmental  Futures  Scenarios. 
The  Committee  will  also  begin  drafting 
a  report  to  the  EFC  on  emerging 
ecological  issues  in  the  short  and  long- 
term. 

To  obtain  a  draft  agenda,  please 
contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official,  at  (202) 
260-6557.  Ecological  Processes  and 
Effects  Coii.mittee,  Science  Advisory 
Board  (1400F),  U.S.  Environmental ' 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  Anyone  wishing 
to  make  a  presentation  at  the  meeting 
.'nust  notify  Ms.  Sanzone  and  forward 
thirty-five  copies  of  a  written  statement 
to  her  no  later  than  February  8,  1994. 
Oral  comments  to  the  Committee  will  be 
limited  to  five  minutes  per  individual, 
and  should  not  be  repetitive  of 
previously  submitted  written 
statements. 

Radiation  Advisory  Committee 

(a)  The  Radiation  Environmental 
Futures  Subcommittee  (REFS)  of  the 
Radiation  Advisory  Committee  (RAC)  of 
the  Science  Advisory  Board  (SAB)  will 
meet  February  22,  1994  at  the  Embassy 
Suites  Hotel,  Delegate  Room,  22nd  and 
M  Streets,  NW..  Washington.  DC  20037 
(Tel.  (202)  r.57-3388).  The  meeting  will 
t)egin  at  9  ain  on  Tuesday,  February  22, 
1994  and  adjourn  no  later  than  6  pm. 
that  day.  The  REFS  will  continue  its 
review  of  the  radiation  environmental 
futures  issues,  including  preparing  and 
rewriting  the  draft  SAB  report  on  this 
topic.  The  deliberative  draft  materials  of 
the  REFS  are  currently  under 
preparation  and  are  not  yet  available  to 
the  public. 

(b)  The  Radiation  Advisory 
Committee  (RAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet 
February  23-24,  1994  at  the  Embassy 
Suites  Hotel.  Delegate  Room,  22nd  and 
M  Streets.  NW..  Washington,  EX:  20037 
(Tel.  (202)  857-3388).  The  meeting  will 
begin  at  9:00  am  on  Wednesday. 
February  23. 1994  and  8:30  am  on 
Thursday,  February  24. 1994  and 
adjourn  no  later  than  4:30  pm  on 
Thursday,  February  24, 1994.  The  topics 
covered  during  this  meeting  will  be  a 
continued  discussion,  edits  and 
anticipated  closure  of  the  RAC's  draft 
report  on  review  of  the  Agency's  draft 
scoping  study  on  diffuse  naturally- 


occurring  radioactive  material  (NORM); 
continued  discussion,  edits  and 
anticipated  closure  of  the  RAC's  Radon 
Science  Initiative  Subcommittee's 
(RSIS)  draft  report  on  review  of  the 
radon  science  initiatives  issues:  an 
update  on  the  radiation  environmental 
futures  issues,  including  status  of  the 
draft  SAB  report  on  this  topic; 
discussions  and  update  on  the  RAC's 
Retrospective  Study  of  previous  SAB 
reviews;  a  discussion  of  the  remaining 
topics  to  be  reviewed  in  Fiscal  Year 
1994;  and  discussion  of  other  topics  as 
time  and  circumstances  permit. 

Copies  of  the  draft  NORM  document 
entitled  "Diffuse  NORM— Waste 
Characterization  and  Preliminary  Risk 
Assessment,"  are  available  from  the 
EPA's  Air  Docket  at  401  M  Street,  SW.. 
Washington.  DC  20460  (202)  260-7548. 
The  Docket  Number  is  R-82-01.  and  the 
Item  Number  is  IIA-38.  There  may  be  a 
newer  draft  document  with  a  different 
docket  and  item  number.  For  technical 
information  on  the  NORM  draft 
document,  please  contact  Mr.  William 
E.  RusSo,  EPA's  Office  of  Radiation  and 
Indoor  Air  (ORIA),  (202)  233-9215. 

Anyone  wishing  to  provide  written 
public  comments  for  the  above 
meetings,  or  wishing  to  obtain  copies  of 
the  proposed  agendas,  or  copies  of  the 
latest  publically-available  draft  reports 
on  the  NORiM  or  Radon  Science 
initiative  should  contact  Mrs.  Diana 
Pozun,  Staff  Secretary,  Science 
Advisory  Board  (1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460, 
(202) 260-6552. 

Environmental  Futures  Committee 

The  Environmental  Futures 
Committee  (EFC)  of  the  Science 
Advisory  Board  (SAB)  will  conduct 
public  meetings  on  the  following  dates: 
February  23-24,  1994,  and  Man:h  31- 
April  1,  1994.  These  meetings  will  be 
held  at  the  Marriott  Crystal  City 
Courtyard,  2899  Jefferson  Davis 
Highway,  Arlingotn.  Virginia  22202. 
(703)  549-3434. 

The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
SAB  at  the  request  of  Administrator 
Browner  to  assist  the  Agency  in 
anticipating  environmental  problems, 
issues  and  opportunities.  The  charge  to 
this  Committee  includes:  developing  a 
procedure  for  short  and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  aflect 
environmental  quality  and  its 
protection;  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  from  the 
examinations  of  future  developments 


and  recommend  actions  for  EPA  to 
address  them.  At  these  meetings,  the 
EFC  will  receive  briefings  on  Futures 
issues;  discuss  the  overall  progress  of 
the  project  (including  tracking  the 
activities  of  the  SAB  Standing 
Committees  that  are  involved  in  the 
project);  and  begin  to  outline  its  draft 
report. 

These  meetings  are  open  to  the 
public,  but  seating  is  limited  and 
available  on  a  first  come  basis.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meetings  or 
who  wishes  to  submit  oral  or  written 
comments  (at  least  35  copies)  should 
contact  one  of  the  Designated  Federal 
Officials,  Mr.  Robert  Flaak  or  Dr. 
Edward  Bender,  Science  Advisory 
Board  (Mail  Code  1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460; 
telephone  (202)  260-6552;  FAX  (202) 
260-7118. 

Environmental  Economics  Advisory 
Committee 

The  Environmental  Economics 
Advisory  Committee  (EEAC)  of  the 
Science  Advisory  Board  (SAB)  will  meet 
February  24,  1994  at  the  Embassy  Suites 
Hotel,  22nd  and  M  Streets,  NW.. 
Washington,  DC  20037  (Tel.  (202)  857- 
3388).  The  meeting  will  begin  at  8:30 
a.m.  and  adjourn  no  later  than  5  p.m. 
The  activities  planned  for  this  meeting 
include  initiating  the  Committee's  work 
on  the  SAB's  Environmental  Futures 
Project,  discussing  a  possible  future 
projects  for  the  Committee,  receiving  a 
briefing  from  Office  of  Water  (OW)  staff 
on  current  economic  issues/analysis  in 
that  office,  a  briefing  on  the  Agency's 
program  in  SOx  emissions  trading,  and 
a  discussion  of  aspects  of  the 
Comprehensive  Environmental 
Economic  Policy  Evaluation  System 
(CEEPES)  developed  by  the  Office  of 
Policy,  Planning,  and  Evaluation 
(OPPE).  For  further  information,  please 
contact  Mr.  Samuel  Rondberg,  Science 
Advisory  Board  (HOOF),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460; 
telephone  (202)  260-2559;  FAX  (202) 
260-7118. 

This  meeting  is  open  to  the  public, 
but  seating  is  limited  and  available  on 
a  first  come  basis.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  or  who  wishes 
to  submit  oral  or  written  comments  (at 
least  35  copies)  should  contact  Mr. 
Rondberg. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
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meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
^statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  Hve 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  Ave  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  33  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  lanuary  14.  1994. 
A.  Robert  FUak, 

Acting  Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  94-2081  Filed  1-28-94.  8:45  ami 

BILLING  CODE:  6S60-60-P 


[FRL-4830-9J 

Notice  of  Final  Decisions  by  the 
Environmental  Protection  Agency 
(EPA)  on  the  Lists  of  Sources 
Identified  by  the  States  of  Alaska, 
Oregon,  and  Washington,  Under 
Section  304(1)  of  the  Clean  Water  Act 
as  Amended  by  the  Water  Quality  Act 
of  1987 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA),  Region  10. 
ACTION:  Public  notice. 

summary: 

I.  Description  of  Section  304(1) 
Requirements 

Section  304(1)  of  the  Clean  Water  Act 
(CWA)  requires  every  state  to  develop 
lists  of  waters  impaired  by  pollutants, 
along  with  a  list  of  sources  discharging 
Joxic  pollutants  to  the  impaired  waters. 
More  recently,  the  EPA  amended  its 
interpretation  of  Section  304(1)  in 
response  to  a  decision  of  the  Ninth 
Circuit  Court  of  Appeals.  This 
amendment  required  all  states  to  revisit 
their  previous  list  of  Section  304(1) 
sources  and  add  to  their  list  in 
accordance  with  EPA's  broader 
interpretation  of  Section  304(1).  EPA 
originally  interpreted  the  statute  to 
require  states  to  identify  point  sources 
that  discharge  toxic  pollutants  to  the 
waters  on  the  304(1)(B)  list  or  "short 
list".  In  response  to  the  remand.  EPA 
amended  the  regulation  to  require  states 
to  identify  point  sources  discharging 
toxic  pollutants  to  waters  on  any  of  the 
304fl)  waterbody  lists. 


II.  The  USEPA's  Final  Decisions  on 
304(1)  State  Lists 

Between  1990  and  1991,  the  USEPA 
approved,  after  public  comment,  the 
lists  of  waters  and  sources  for  the  States 
of  Oregon  and  Washington  under 
Section  304(1).  In  1991,  after  public 
comment,  EPA  promulgated  a  list  of 
waters  and  sources  for  the  State  of 
Alaska  under  Section  304(1).  In  the 
decisions  pertaining  to  this  notice,  EPA 
has  approved  that  no  additional  listings 
or  changes  to  Alaska's,  Oregon's  or 
Washington's  Section  304(1)  lists  are 
warranted  based  on  the  modified 
interpretation  of  Section  304(1). 

III.  How  to  Obtain  a  Copy  of  the 
USEPA's  Decisions  and  the 
Administrative  Record  and  Make 
Comment 

The  USEPA's  decisions  with  regard  to 
approval  of  the  lists  of  sources  under 
Section  304(1)  are  available  to  the  public 
for  review  and  comment.  To  obtain 
copies  of  these  decisions  and  supporting 
information,  contact  Ms.  Connie 
Robinson;  WD-139.  USEPA,  Region  X; 
1200  Sixth  Avenue;  Seattle.  Washington 
98101  (telephone  206/553-1086). 
Comments  should  be  provided  to  Ms.. 
Connie  Robinson  no  later  than  March  2, 
1994. 

The  administrative  record  containing 
the  USEPA's  documentation  on  its 
review  and  final  decision  is  on  file  and 
may  be  inspected  at  USEPA,  Region  10 
office  between  the  hours  of  9  a.m.  and 
4  p.m..  Monday  through  Friday  except 
holidays.  To  make  arrangements  to 
examine  the  administrative  record, 
contact  the  person  named  above. 

Dated:  Septeml)€r  14. 1993. 
lack  Gakstatler, 

Chief.  Surface  Water  Branch.  EPA  Region  10 
[FR  Doc.  94-2097  Filed  1-28-94;  8:45  am] 
BiLUMC  cooe  tseo-60-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-67] 

January  25. 1994. 

Request  by  WavePhore,  Inc.  for  a 
Clarification  of  the  Television  Rules  to 
Allow  Digital  Data  Transmission  Within 
the  Video  Portion  of  Television  Station 
Transmissions 

Comment  Date:  March  14^1994. 
Reply  Date:  March  29. 1994. 

WavePhore.  Inc.  requests  a 
clarification  that  television  broadcast 
licensees  may.  without  prior 
Commission  authorization,  use 
WavePhore's  "TVTl"  system  to  transmit 


digital  data  signals  within  the  visual 
pass-band  of  television  station 
transmissions.  The  system  transmits 
digital  data  within  an  NTSC  television 
signal,  between  3.9  MHz  and  4.2  MHz 
within  the  standard  6  MHz  channel,  at 
an  amplitude  close  to  the  video  noise 
floor.  The  request  states  that  the 
"TVTl"  system  now  transmits  data  at  a 
rate  of  384  Kbps,  and  may  soon  be  able 
to  send  data  at  a  rate  of  1.544  Mbps. 
WavePhore.  Inc.  asserts  that  its  system 
generates  no  out-ofband  spectral 
components. 

According  to  the  request,  the  system 
causes  no  visual  degradation  of  the 
television  picture,  as  viewed  on  any 
commercial  television  set,  because:  (1) 
all  commercial  television  tuners  filter 
out  that  part  of  the  spectrum  that 
contains  the  data;  (2)  the  amplitude  of 
the  data  transmission  is  only  several  IRE 
units  above  the  video  noise  fioor  and  is 
therefore  almost  impossible  to  discern; 
(3)  the  data  is  injected  into  a  narrow  300 
kHz  band  that  adds  no  significant 
component  to  the  video  noise  when 
integrated  and  weighted  over  a  4  MHz 
bandwidth:  and  (4)  the  data  subcarrier's 
exact  frequency  and  phase  result  in  a 
"picket  fence"  data  spectrum  that  is 
interleaved  with  respect  to  the  comb 
structure  of  the  chroma  and  lumina 
spectrum. 

Copies  of  the  request,  and  comments 
when  filed,  may  be  inspected  and 
copied  at  the  FCC  Reference  Center, 
Room  239. 1919  M  Street.  NW.. 
Washington,  DC  20554.  Copies  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  Room  246. 
1919  M  Street,  NW..  Washington.  DC 
(202) 857-3800. 

Interested  parties  are  invited  to 
submit  comments  addressing  the 
assumptions,  experimental  data,  and 
conclusions  set  forth  in  the  request. 
Commenters  are  also  asked  to  address 
whether  any  combination  of 
intrachannel  data  transmission  sv'stems 
may  cause  undue  interference  to 
television  broadcast  signals. 

For  further  information,  contact  David 
O.  Bennett  at  (202)  532-6495. 
Federal  Communications  Commission 
WUliam  F.  Galon. 
Acting  Secretary. 
[FR  Doc.  94-2058  Filed  1-28-94;  8:45  am] 

BILUMO  COOE  C712-01-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-1008-OR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration  i 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA).  , 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia.  (FEMA-100&-DR),  dated 
January  17,  1994.  and  related 
determinations. 

EFFECTIVE  DATE:  January  20.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  20,  1994.  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California, 
resulting  from  an  earthquake  and  aftershocks 
on  January  17, 1994,  and  continuing,  is  of 
sufficient  severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore,  I  amend  my  January  17, 1994. 
major  disaster  declaration  to  provide  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  reinburse  100  percent  of  the 
costs  of  providing  direct  Federal  assistance 
for  emergency  work  which  FEMA  approves 
through  January  25, 1994. 

Please  notify  the  Governor  of  the  State  of 
California  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Jamea  L.  Witt, 

Director. 

(FR  Doc.  94-2057  Filed  1-28-94;  8:45  am) 

BILUNO  COOC  (71S-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[COC-428] 

Evaluation  of  a  Statewide  Bicycle 
Helmet  Law;  Availability  of  Funds  for 
Fiscal  Year  1994 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1994  for  a  grant  to  the  Oregon 
Department  of  Human  Resources 
(ODHR)  to  conduct  an  evaluation  of  the 
statewide  bicycle  helmet  law  for 
children.  Approximately  $100,000  is 
available  in  FY  1994  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  or  about  April  1.  1994.  and 
will  be  made  for  a  12-month  budget 
period  within  a  one-year  project  period. 
The  funding  estimate  is  subject  to 
change  based  on  the  availability  of 
funds. 

The  purpose  of  this  grant  is  to  support 
an  evaluation  of  the  effectiveness  of  the 
Oregon  statewide  bicycle  helmet  law  for 
children  and  compare  different  methods 
of  measuring  helmet  use.  Included  in 
this  evaluation  is  an  estimate  of  the 
law's  effectiveness  in  terms  of  reduced 
morbidity,  mortality,  and  medical  care 
costs.  The  resulting  information  will 
help  other  States  decide  how  best  to 
meet  the  Year  2000  objectives  on  helmet 
use  and  prevent  bicycle-related  head 
injuries.  It  will  also  help  States  assess 
whether  the  Behavioral  Risk  Factor 
Surveillance  System  (BFRSS)  is  a  useful 
tool  to  measure  bicycle  helmet  use.  A 
final  purpose  is  to  share  the  results  with 
others  likely  to  be  interested,  e.g..  State 
and  local  health  departments,  injury 
control  programs,  and  others. 

The  Public  Health  Ser\'ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-Ied  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Unintentional  Injuries.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
Section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  301  and  391  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241  and 
280b).  as  amended.  Program  regulations 
are  set  forth  in  42  CFR  part  52. 


Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Oregon  Department  of  Human 
Resources  (ODHR)  for  this  project.  No 
other  applications  are  solicited.  The 
Program  Announcement  and 
application  kit  have  been  sent  to  ODHR. 

ODHR  is  the  most  appropriate 
organization  to  conduct  the  work  under 
this  grant  because  Oregon  is  the  only 
State  known  to  meet  all  of  the  following 
requirements: 

1.  Oregon's  law  mandates  use  of 
helmets  by  all  child  bicyclists  under  age 
16  whenever  riding  a  bicycle  as  an 
operator  or  passenger  on  any  premises 
open  to  the  public,  as  opposed  to  a  law 
requiring  wearing  helmets  only  under 
special  conditions.  Since  bicycle 
crashes  can  occur  anywhere  a  child 
rides  a  bicycle,  laws  requiring  helmet " 
use  at  ail  times  are  more  likely  to 
achieve  the  desired  effect  and,  thus,  are 
more  important  to  evaluate. 

2.  Oregon's  bicycle  helmet  law  is 
enacted  as  opposed  to  being 
contemplated  or  planned.  Enactment 
allows  for  certainty  in  planning  surveys 
and  assuring  that  the  law  will  cover  ail 
riding  situations. 

3.  Oregon's  law  has  an  effective  date 
of  July  1994,  which  allows  for  sufficient 
time  to  establish  and  conduct  adequate 
observational  surveys  of  prelaw  helmet 
use  by  children. 

4.  ODHR  within  the  State  has 
operational  control  of  the  BRFSS  and 
legal  authority  to  collect  health  data, 
thus  allowing  evaluation  of  the 
adequacy  of  BRFSS  to  estimate  helmet 
use,  an  evaluation  that  will  have 
nationwide  applicability  for 
surveillance  of  the  Year  2000  objectives 
on  bicycle  helmet  use.  ODHR  is  already 
collecting  prelaw  data  on  bicycle  helmet 
use  by  children  through  the  BRFS5. 

Executive  Order  12372  Review     .^' 

This  program  is  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  ODHR  should  contact  their 
State  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  application  and  receive  any 
necessai-y  instructions  on  the  State 
process.  If  the  SPOC  has  any  State 
process  recommendations  on  the 
application  it  should  be  sent  to  Henry 
S.  Cassell,  III.  Grants  Management 
Officer,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
room  300,  Mailstop  E-13.  Atlanta.  GA 
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30305,  no  later  than  February  28. 1994. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  H«ahh  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  (CFDA)  is  93.136. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  HealUi  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  428  and  contact  Lisa  G. 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Centers  for  Disease  Control  and 
Prev-ention  (CDC).  255  E.  Paces  Ferry 
Road.  NE..  Mailstop  E-13,  Atlanta.  GA 
30305.  telephone  (404)  842-6796,  for 
business  management  technical 
assistance. 

A  copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-O0474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Summary  may  be  obtained 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  January  25. 1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Klanagement 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc  94-2062  Filed  1-28-94;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  930-0474] 


Canadian  Harvest  USA  LP.;  Filing  of 
Petition  for  Afflrmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Canadian  Harvest  USA  L.P.  has 
filed  a  petition  (GRASP  2G0379), 
proposing  that  a  fiber  derived  from  oat 
hulls  using  an  alkaline  hydrogen 
peroxide  manufacturing  process  be 
affirmed  as  generally  recognized  as  safe 
(GRAS)  for  use  as  a  direct  human  food 
ingredient. 

DATES:  Written  comments  by  April  1. 

ADDRESSES:  Submit  written  OMnments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9515. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409  (21  U.S.C.  321(s) 
and  348))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Canadian  Harvest  USA  LP.,  1001  South 
Cleveland  St.,  Cambridge,  MN  55008, 
has  filed  a  petition  (GRASP  2G0379) 
proposing  that  a  fiber  derived  from  oat 
hulls  using  an  alkaline  hydrogen 
peroxide  manufacturing  process  be 
affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  and 
170.35  is  filed  by  the  agency.  There  is 
no  prefiling  review  of  the  adequacy  of 
data  to  support  a  GRAS  conclusion. 
Thus,  the  filing  of  a  p>etition  for  GRAS 
affirmation  should  not  be  interpreted  as 
a  prehminary  indication  of  suitability 
for  GRAS  affirmation. 

The  potential  enviroiunental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
April  1, 1994,  review  the  petition  and 
file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


Dated:  January  21. 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  94-1990  Filed  1-28-94;  8:45  am) 
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Advisory  Committee;  t4otice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisor>'  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  (>ersons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Nonprescription  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  16. 
1994.  5  p.m.,  conference  rms.  G  through 
J.  Parklawn  Bldg..  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  5  p.m.  to  6  p.m., 
unless  public  participation  does  not  last 
that  long;  closed  committee 
deliberations,  6  p.m.  to  7  p.m.:  Mae 
Brooks  or  Lee  L  Zwanziger,  Center  for 
Drug  Evaluation  and  Research  (HFI>-9). 
Food  and  Drug  Administration.  5600 
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Fishers  Lane.  Rockville,  MD  20857. 
301-443^695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  7, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 


otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 


compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
hoistrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  cf  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  deliberation  to 
formulate  advice.and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  24, 1994. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  94-2048  Filed  1-2&-94;  8:45  ami 
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Health  Care  Financing  Administration 

Hearing:  Reconsideration  of 
Disapproval  of  California  State  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Notice  of  hearing. 
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summary:  This  notice  announces  an 

administrative  hearing  on  February  24, 

1994.  in  the  7th  floor  HCFA  conference 

•oom,  75  Hawthorne  Street,  San 

Francisco,  California,  to  reconsider  our 

decision  to  disapprove  California  SPA 

32-04. 

CLOSING  DATE:  Requests  to  participate  in 

he  hearing  as  a  party  must  be  received 

3y  the  Docket  Clerk  by  February  15. 

1994. 

=0R  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk.  HCFA  Hearing  Staff,  1849 

3wynn  Oak  Avenue,  Meadowwood  East 

Building,  Groundfloor.  Baltimore, 

Vlaryland  21207,  Telephone:  (410)  597- 

3013. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  an  administrative 

hearing  to  reconsider  our  decision  to 

disapprove  California  State  plan 

amendment  (SPA)  number  92-04. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
Bstablish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
[HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
:;onsidered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
jIso  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
:ontained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

California  submitted  SPA  92-04  on 
[uly  20, 1993,  to  provide  prenatal  care 
for  pregnant  illegal  aliens  under  the 
State  Medicaid  plan.  California  believes 
that  SPA  92-04  is  approvable  based  on 
the  decision  of  the  United  States  Court 
of  Appeals  for  the  Second  Circuit  in  the 
case  of  Lewis,  et  al.  v.  Grinker,  et  al.,  965 
F.2d  1206  (2d  Cir.  1992)  and  can  be 
supported  as  good  public  policy.  The 
Lewis  decision  allows  for  the  coverage 
of  prenatal  services  for  illegal  aliens 
under  Medicaid.  HCFA  believes  that 
such  coverage  is  prohibited  under  the 
statutory  provisions  of  sections  1902 
and  1903(v). 

The  last  sentence  of  section  1902(a)  of 
the  Act  provides  that 
"|n]otwithstanding  paragraph  (10)(B)  or 


any  other  provision  of  this  subsection, 
a  State  plan  shall  provide  medical 
assistance  with  respect  t©  an  alien  who 
is  not  lawfully  admitted  for  permanent 
residence  or  otherwise  permanently 
residing  in  the  United  States  under 
color  of  law  only  in  accordance  with 
section  1903(v)."  Section  1903(v) 
provides  that  "except  as  provided  in 
paragraph  (2),  no  payment  may  be  made 
to  a  State  under  this  section  for  medical 
assistance  furnished  to  an  alien  who  is 
not  lawfully  admitted  for  permanent 
residence  or  otherwise  permanently 
residing  in  the  United  States  under 
color  of  law."  Section  1903(v)(2)  of  the 
Act  authorizes  payment  for  care  and 
services  that  are  furnished  to  an  alien 
only  if  "such  care  and  services  are 
necessary  for  the  treatment  of  an 
emergency  medical  condition  of  the 
alien."  and  such  alien  otherwise  meets 
the  eligibility  requirements  for  medical 
assistance  under  the  State  plan.  An 
"emergency  medical  condition"  is 
defined  at  section  1903(v),  and  this 
definition  does  not  include  routine 
prenatal  care.  HCFA  believes  the 
language  of  these  statutory  provisions  in 
sections  1902  and  1903(v)  is  clear,  and 
that  Congress  has  not  authotized 
expenditures  for  prenatal  care  for  aliens 
who  are  not  permanently  residing  in  the 
United  States  under  color  of  law 
(PRUCOL).  Therefore,  based  on  the 
above,  and  after  consultation  with  the 
Secretary  as  required  by  42  CFR 
430.15(c)(2),  California  92-04  was 
disapproved. 

The  notice  to  California  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  John  Rodriguez, 

Chief  Deputy  Director  of  Programs.  Medical 
Care  Sen-ices,  Department  of  Health 
Services.  714  P  Street.  Room  1253. 
Sacramento.  California  95814 
Dear  Mr.  Rodriguez:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  California  State  Plan 
Amendment  (SPA)  92-04. 

California  submitted  SPA  92-04  on  luly  20, 
1993.  to  provide  prenatal  care  for  pregnant 
illegal  aliens  under  the  State  Medicaid  plan. 

The  issue  in  this  matter  is  whether 
California  SPA  92-04  is  consistent  with  the 
statutory  provisions  of  the  Medicaid  Act  and 
whether  the  plan  amendment  is  approvable 
based  on  the  decision  of  the  United  States 
Court  of  Apf)eals  for  the  Second  Circuit  in 
the  case  of  Lewis,  et  al.  v.  Grinker,  et  al.,  965 
F.2dl206(2dCir.  1992). 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  he  held  on  February 
24. 1994.  in  the  7th  floor  HCFA  conference 
room.  75  Hawthorne  Street.  San  Francisco, 
California.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties.  The 


hearing  will  be  governed  by  the  procedures 
prescribed  at  42  CFR.  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
t)etween  the  parties  to  the  hearing,  please 
notify  the  Docket  Qerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  he  reached 
at  (410)  597-3013. 

Sincerely, 
Bruce  C.  Vladeck, 
Administrator. 

Authority:  Section  1116  of  the  Social 
Security  Act  (42  U.S.C.  1316);  42  CFR  430.18 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  January  21, 1994. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 
IFR  Doc.  94-1977  Filed  1-28-94;  8:45  am) 

BILUNG  COOE  4120-01-P 


[BPO-094-GN] 
RIN  0938-AF05 

Medicare  Program;  Medicare 
Secondary  Payment 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  General  notice. 

SUMMARY:  This  notice  provides 
guidelines  for  complying  with  42  CFR 
411.25.  which  provides  that  certain 
third  party  payers  for  health  services 
furnished  to  Medicare  beneficiaries 
must  furnish  certain  information  to 
Medicare  intermediaries  and  carriers 
when  they  learn  that  Medicare  made 
primary  payment  for  services  for  which 
the  third  party  payer  has  made  or 
should  have  made  primary  payment. 
The  notice  also  informs  third  party 
payers  that  they  should  contact  HCFA  if 
they  wish  to  discuss  arrangements  for 
exchanging,  on  a  voluntary  basis,  data 
about  beneficiaries  for  whom  the  third 
party  payer  has  a  primary  payment 
obligation  under  the  Medicare 
Secondary  Payer  (MSP)  provisions  of 
the  Medicare  law. 

The  third  party  payers  affected  by  this 
notice  are  workers'  compensation  plans 
and  insurers;  all  liability  and  no-fault 
insurers,  including  automobile  insurers; 
and  group  health  plans  under  certain 
circumstances,  including  plans  which 
are  self-insured  and/or  self- 
administered.  If  the  group  health  plan, 
or  workers'  compensation  plan  is  self- 
insured  and  self-administered,  the 
employer  must  provide  the  notice; 
otherwise  the  insurer,  underwriter  or 
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third  party  adiQinistrator  must  give  the 
notice.  This  description  of  information 
third  party  payers  must  furnish  is 
intended  to  help  ensure  that,  in 
accordance  with  the  Medicare  law. 
Medicare  pays  only  secondary  to 
primary  coverage  of  third  party  payers. 
EFFECTIVE  DATE:  This  notice  is  effective 
for  Medicare  claims  paid  on  or  after 
April  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Carter,  (410)  9B6-7449. 

SUPPLEMENTARY  INFORMATION: 

Background 

One  of  the  priorities  of  the 
Department  of  Health  and  Human 
Services  (HHS)  is  to  encourage  high 
quality  and  effective  health  care  while 
pursuing  strategies  to  contain  or 
moderate  health  care  costs  and 
Medicare  expenditures.  When  Medicare 
was  originally  enacted,  Medicare  was 
the  primar)'  payer,  except  where 
services  were  covered  under  a  workers' 
compensation  plan.  However,  since 
1980,  Congress  has  made  additional 
third  party  payers  subject  to  the 
Medicare  secondary  payer  law  (section 
1862(b)  of  the  Social  Security  Act  (the 
Act)).  Undercurrent  law,  M»»dirare  is 
the  secondary  payer  where  services  are 
covered  by: 

1.  A  workers'  compensation  law  or 
plan; 

2.  No-fault  insurance,  including 
automobile  no-fault; 

3.  Any  liability  insurance  policy,  or 
plan,  including  an  automobile  liability 
insurance  policy  or  plan; 

4.  Group  health  plans  during  a  period 
(generally  up  to  18  months)  when  an 
individual  is  entitled  to  Medicare  ba.sed 
on  end-stage  renal  disease; 

5.  Group  health  plans  where  the 
Medicare  beneficiary  is  employed  by  an 
employer  of  20  or  more  full  or  part-time 
employees,  and  is  age  65  or  over,  or  is 
age  65  or  over  and  the  spouse  of  an 
individual  of  any  age  employed  by  an 
employer  of  20  or  more  full  or  part-time 
employees;  and 

6.  Large  group  health  plans  (plans  of 
one  or  more  employers  where  at  least 
one  of  the  employers  has  100  or  more 
full  or  part-time  employees)  in  the  case 
of  a  disabled  individual  whose  coverage 
is  based  on  his  or  her  current 
emploj-ment  or  on  the  current 
employment  of  a  familv  member. 

The  Medicare  secondary  payer 
regulations  at  42  CFR  part  411  describe 
these  provisions  in  detail,  except  for 
their  application  to  disabled 
beneficiaries.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  makes  the  disabled  beneficiary 
provision  similar  to  that  of  the  working 


aged,  effective  August  10, 1993.  Final 
rules  are  currently  being  developed 
which  will  take  yito  account  changes  in 
law. 

Although  the  provisions  of  the  law 
and  regulations  clearly  identify  those 
situations  in  which  payers  are  primary 
to  Medicare  for  particular  beneficiaries, 
information  on  file  and  information 
submitted  with  individual  claims  does 
not  always  indicate  that  multiple 
payment  sources  are  available. 
Consequently,  Medicare  intermediaries 
and  carriers  sometimes  mistakenly  make 
conditional  primary  payments  when 
another  paver  should  pay  primary. 

Our  regulations  at  42  CFR  4 11.25 
(upheld  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  Blue  Cross 
and  Blue  Shield  Association  v.  Sullivan. 
No.  90-1528  (RCL)  (D.  DC.  April  7, 
1992).  appeal  filed,  (D.C.  Cir.  May  22, 
1992))  specify  that  a  third  party  payer 
must  give  notice  to  Medicare  if  it  learns 
that  Medicare  has  made  a  primary 
payment  in  a  situation  where  that  third 
party  payer  made  or  should  have  made 
the  pri.-nary  payment.  A  third  party 
payer  is  considered  to  learn  that 
Medicare  has  made  a  primary  payment 
when  the  third  party  payer  receives 
information  that  Medicare  had  made  a 
primary  pajTnent.  or  when  it  receives 
information  sufficient  to  draw  the 
conclusion  that  Medicare  has  made  a 
primary  payment.  Examples  include, 
but  are  not  limited  to,  the  following: 

1.  The  third  party  payer  has  received 
a  copy  of  an  Explanation  of  Medicare 
Benefits  (EOMB)  form,  and  the  EOMB 
shows  that  Medicare  has  made  a 
primary  payment  for  services  for  which 
the  third  (larty  has  made,  or  ought  to 
have  made,  primary  payment. 

2.  A  beneficiary  for  whom  Medicare 
should  be  secondary  payer  states  in 
correspondence  provided  to  the  third 
party  payer  that  Medicare  has  made 
primary'  payment  for  a  given  item  or 
service  for  which  the  beneficiary  has 
primary  coverage  under  the  third  party 
payer's  plan. 

3.  A  beneficiary  who  is  eligible  for 
Medicare  files  a  claim  for  primary 
payment  with  a  third  party  payer,  the 
claim  is  denied,  the  beneficiary  appeals, 
and  the  denial  is  reversed.  (The  third 
party  payer  should  assume  that 
Medicare  made  a  conditional  primary 
payn>€nt  in  the  interim.) 

Third  Party  Payer  Re{>orting 
Requirements 

42  CFR  411.25  requires  a  third  party 
payer  to  notify  HCFA  when  it  learns 
that  Medicare  has  made  conditional 
primary  payment  for  items  or  services 
for  which  the  third  party  payer  has 
made  or  should  have  made  primary 


payment.  We  intend  to  use  reported 
infonr»ation  to — 

•  Update  and  correct  information  in 
our  system  of  records  regarding  MSP 
situations; 

•  Identify  and  recover  any 
conditional  primary  payments  made  for 
items  and  services  which  have  been 
paid  for  or  could  be  paid  for  by  a 
primary  payer. 

This  notice  is  directed  to — 

•  Workers'  compensation  plans  and 
insurers; 

•  Liability  and  no-fault  insurers, 
including  automobile  insurers;  and 

•  Group  health  plans  and  large  group 
health  plans — their  insurers, 
underwriters,  and  third  party 
administrators;  and  sponsoring 
employers,  employee  organiz.ntions,  and 
similar  groups. 

General  Notice  Requirements 

As  required  by  §  411.25(a),  any  third 
party  f)ayer  that  learns  that  a  Medi<;are 
intermediary  or  carrier  has  made  a 
Medicare  primary  payment  for  items  or 
services  for  which  the  third  party  payer 
has  made  or  should  have  made  primary 
payment,  must  give  notice  to  that  effect 
to  the  Medicare  intermediary  or  carrier 
that  paid  the  claim.  The  notice  should 
be  directed  to  the  attention  of  the 
Medicare  Secondary  Payer  Coordinator. 
As  required  by  §  411.25(b),  the  third 
party  payer  must  describe  the  specific 
situation,  the  circumstances,  and  the 
time  period  for  which  the  third  party 
payer  may  be  primary  to  Medicare. 

In  instances  where  the  third  party 
payer  does  not  know  which  Medicare 
intermediary  or  carrier  paid  the  claim, 
the  third  party  payer  should  contaci  the 
HCFA  regional  office  which  services  the 
State  in  which  the  provider  or  the 
physician  or  other  supplier  is  located. 
The  regional  office  can  provide  the 
name  and  address  of  the  appropriate 
intermediary  or  carrier.  Following  is  a 
listing  of  the  HCFA  regional  offices, 
their  addresses,  telephone  numbers,  and 
the  States  they  service. 


Regvonal  Office 


HCFA  Regional  Office, 
ATTN:  MSP  Coofdinafor, 
John  F.  Kennedy  Federal 
Building,  23rd  Flow.  Bos- 
ton, MA  02203,  (617) 
565-T267. 

HCFA  Regional  Office. 
ATTN:  MSP  Coordinator, 
26  Federal  P1a2a,  Room 
3811,  New  York.  NY 
10278.  (212)  264-3124. 


States  served 


Connecticut, 
Maine.  Mas- 
sactiusetts, 
f^w  Hamp- 
shire, Rhode 
Island,  Ver- 
mont 

New  Jersey, 
New  Yorfc, 
Puerto  Rico, 
Virgin  Islands 
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Regional  Office 


HCFA  Regional  Office, 
ATTN:  MSP  Coordinator. 
3535  Market  Street. 
Room  3100,  Philade^ 
phia,  PA  19101.  (215) 
596-6835. 

HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
101  Marietta  Street, 
Suite  701  Atlanta,  GA 
30323,  (404)  331-2240. 


HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
105  West  Adams  Street, 
15tti  Floor,  Ctiicago,  IL 
60603-6201,  (312)  353- 
9841. 

HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
1200  Main  Tower  Build- 
ing, Room  2000,  Dallas, 
TX  75202,  (214)  767- 
6402. 

HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
New  Federal  Office 
Building,  601  East  12th 
Street,  Room  235,  Kan- 
sas City,  MO  64106, 
(816)426-2866. 

HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
Federal  Office  Building. 
1961  Stout  Street.  Room 
574.  Denver.  CO  80294, 
(303)  844-6149  ext.O. 

HCFA  Regional  Office, 
ATTN:  MSP  Coordinator, 
75  Hawttiorne  Street,  4th 
Floor,  San  Francisco,  CA 
94105.  (415)  744-3635,. 

-ICFA  Regional  Office, 
ATTN:  MSP  Coordinator. 
2201  Sixth  Avenue,  RX 
40,  Seattle,  WA  98121, 
(206)  553-2350. 


States  served 


Delaware,  Dis- 
trict of  Colum- 
bia, Maryland, 
Pennsylvania, 
Virginia,  West 
Virginia. 

Alabama,  Flor- 
ida, Georgia, 
Kentucky, 
Mississippi, 
North  Caro- 
lina, South 
Carolina,  Ten- 
nessee. 

Illinois,  Indiana, 
Michigan, 
Minesota, 
Ohio,  Wiscorv 
sin. 

Arkansas,  Lou- 
isiar^.  New 
Mexico.  Okla- 
homa. Texas. 


Iowa.  Kansas. 
Missouri,  Ne- 
braska. 


Clorado,  Morv 
tana.  North 
Dakota,  South 
Dakota,  Utah, 
Wyoming. 

American 
Smaoa.  Ari- 
zona. Califor- 
nia, Guam, 
Hawaii,  Ne- 
vada. 

Alaska,  Idaho, 
Oregon, 
Washington. 


Liability,  No-Fault  and  Workers' 
Iximpensation  Insurers 

In  order  to  meet  the  requirements  of 
5  411.25,  workers'  compensation  plans 
md  insurers  (including  employers  in 
he  case  of  self-insured  and/or  self- 
idministered  plans),  liability  insurers 
including  automobile  liability 
nsurers),  and  no-fault  insurers 
including  automobile  no-fault  insurers) 
nust  provide  the  following  information 
0  the  Medicare  intermediary  or  carrier 
hat  paid  the  claim  when  the  third  party 
)ayer  learns  that  Medicare  has 
nistakenly  made  a  primary  payment  for 
ervices  for  which  the  third  party  payer 
las  primary  payment  responsibility: 

Medicare  Beneficiary  Information: 
'  Beneficiary  name,  address,  sex,  and 

date  of  birth 


•  Beneficiary  health  insurance  claim 
number  (i.e..  Medicare  beneficiary 
identification  number  or  "HIC 
number") 

•  Social  security  number  (if  known) 
Medicare  Claim  Information: 

•  Date  of  accident,  injury,  or  illness 

•  Provider  of  service 

•  Amount  of  Medicare  payment  (if 
known) 

•  Date  of  service 

•  Date  of  Medicare  payment  (if  known) 
Insurer,  Employer,  or  Administrator 

Information: 

•  Policyholder  name  and  address 

•  Name  and  address  of  insurer  or 
administrator 

•  Policy  identification  number  or  other 
identifier 

•  Individual  case  identifiers  used  by 
third  party  payer  (if  applicable) 

•  Name  and  phone  number  of  insurer  or 
administrator  contact  person 

•  Workers'  compensation  agency  claim 
number  (if  applicable) 

•  Court  case  or  docket  numbers  (if 
applicable) 

•  Beneficiary's  attorney's  name,  address 
and  phone  number  (if  known  and 
applicable) 

•  Name,  address,  and  phone  number  of 
employer 

•  Date  and  amount  of  payment  (specify 
whether  undisputed  payment, 
settlement  of  disputed  claim,  or 
judgment] 

•  Whether,  under  the  plan  or  insurance, 
payment  was  considered  to  be  a 
primary  or  a  secondary  payment 

•  Payee  name  and  address 

Employer  and  Employee  Plans 

In  order  to  meet  the  requirements  of 
§411.25,  insurers,  underwriters,  third 
party  administrators  of  group  health 
plans  and  large  group  health  plans,  and 
employers  (in  the  case  of  self-insured 
and/or  self-administered  plans)  must 
provide  the  following  information  to  the 
Medicare  intermediary  or  carrier  that 
processed  the  claim  when  they  learn 
that  Medicare  has  mistakenly  paid 
primary  for  services  for  which  the  third 
party  payer  should  be  the  primary 
payer — 

Medicare  Beneficiary  Information: 

•  Beneficiary  name,  address,  sex,  and 
date  of  birth 

•  Beneficiary  health  insurance  claim 
number  (i.e..  Medicare  beneficiary 
identification  number  or  "HIC 
number") 

•  Social  security  number  (if  known) 
Medicare  Claim  Information: 

•  Date  of  accident,  injury,  or  illness 

•  Provider  of  service 

•  Amount  of  Medicare  payment  (if 
known) 

•  Date  of  service 


•  Date  of  Medicare  pajment  (if  known) 
Employer  Health  Plan  Information: 

•  Policyholder  name  and  address 
(usually,  the  employee) 

•  Beneficiary's  relationship  to 
policyholder  (self,  spouse,  other) 

•  Insurer,  underwriter,  or  third  party 
administrator  name  and  address 

•  Sponsoring  employer  or  employee 
organization  name  and  address 

•  Group  identification  number  or  other 
identifier 

•  Policy  identification  number  or  other 
identifier 

•  Individual  beneficiary  identifiers  (if 
unique  identifier  used  by  employer 
group  health  plan) 

•  Name  and  phone  number  of  contact 
person 

•  Period  during  which  the  individual 
was  covered  under  the  group  health 
plan.  If  the  coverage  is  still  in  effect, 
this  fact  must  be  stated. 

•  Date  and  amount  of  payment 

•  Whether,  imder  the  plan  or  insurance, 
payment  was  considered  to  be  a 
primary  or  a  secondary  payment 

•  Payee  name  and  address 

Incomplete  Information  and  Continuing 
Duty  to  Report 

In  the  event  that  a  third  party  payer 
■  does  not  have  all  the  items  of 
information  designated,  it  should  still 
report  the  information  it  does  have,  and 
certify  that  it  has  no  other  information. 
In  the  event  the  third  party  payer 
subsequently  obtains  a  previously 
unreported  item  of  information,  it  must 
report  such  information  unless  the  third 
party  payer  knows  that  Medicare  has 
recovered  the  full  amount  of  the 
primary  payment  the  third  party  was 
obligated  to  pay.  or  the  Medicare 
payment,  if  less. 

Voluntary  Reporting  of  Possible 
Medicare  Secondary  Payment 
Situations 

Medicare  has  established  a  routine 
use  of  information  within  its  Privacy 
Act  systems  of  records  (Privacy  Act  of 
1974;  Matching  Program.  55  PR  37549, 
September  12, 1990).  This  routine  use 
allows  a  mutually  beneficial  exchange 
of  information  concerning  matched 
individuals.  Mutual  exchange  of  MSP 
information  is  in  the  interest  of  all 
parties  because  it  can  prevent 
confusion,  mistakes,  and  possibly  costly 
disputes.  If,  after  reviewing  the  routine 
use  notice,  your  organization  is 
interested  in  voluntarily  reporting  or 
exchanging  MSP  information,  please 
write  to  HCFA  at  the  following  address 
for  information:  Health  Care  Financing 
Administration,  Bureau  of  Program 
Op>erations,  Division  of  Entitlement  and 
Benefit  Coordination,  Meadows  East 
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Building,  room  368,  6300  Security 
Boulevard,  Baltimore,  Maryland  21207, 
Attn:  Ms.  Patricia  Talley.  (410)  966- 
7452. 

Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  notice 
required  by  42  CFR  411.25  were 
approved  and  assigned  Control  Number 
0MB  0938-0564  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

Authority:  5>ecfion  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302) 

(Catalog  of  Federal  Domestic  Assistance 
Program  ^k».  M.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  24, 1994. 
Bruce  C  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
IFR  Doc.  94-1978  Filed  l-2»-94:  8.45  am) 
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National  Institutes  of  Health 

Govemmem-Ovimed  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health. 

HHS. 

action:  Notice. 

SOMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  (and  in  foreign 
markets)  in  accordance  with  35  U.S.C 
207  to  achieve  expeditious 
commercialization  of  resuhs  of  federally 
funded  research  and  development. 

U.S.  Patent  Application  Number  07/ 
941,371,  nied  September  3, 1992.  and 
entitled  "Self-Assembling  Recombinant 
Papillomavirus  Capsid  Proteins" — The 
invention  described  in  this  application 
and  its  continuation  application  (U.S. 
Patent  Application  Number  Oa/032369. 
filed  March  16. 1993)  is  an  enzyme- 
linked  immunosorbent  assay  (ELISA)  to 
detect  humoral  immunity  response  to 
papillomavirus  infection  in  humans  and 
other  vertebrates.  Assays  have  thus  far 
been  produced  based  upon  serum 
immunoglobulin  recognition  of 
conformation  epitopes  of 
papillomavirus  virion  proteins  on 
purified  virus-likft  particles  for  HPV16. 
which  is  the  HPV  type  most  frequently 
found  in  cervical  cancer.  Assays  for 
other  high-risk  cervical  cancer  HPV 
types  (HPV18,  HPV31.  and  HPV45)  and 
for  low-risk  genital  HPV  types  (HPV6 
and  HPVll)  ore  under  development 


using  the  same  technology.  The  ELISA 
test  for  the  genital  HPV  types  may  be 
useful  as  an  adjunct  to  the  Papanicolaou 
(PAP)  test  for  identifying  women  with 
an  increased  risk  of  developing  cervical 
cancer. 

The  patent  applications  covering  this 
invention  are  available  for  licensing  for 
diagnostic  uses. 

ADDRESSES:  Licen.'^ing  information  and 
copies  of  this  U.S.  patent  application 
may  be  obtained  by  writing  to  Mark  D. 
Hankins  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
Box  OTT,  Belhesda,  Maryland  20892 
(telephone  301/496-7735;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Dated:  January  13,  1994. 
Donald  P.  Chris toferson. 

Acting  Director.  Office  nf  Technology 

Transfer. 

IFR  Doc.  94-2039  Filed  t-28-94;  8:45  am] 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetings: 
National  Advisory  Allergy  and 
Infectious  Diseases  Council;  Acquired 
Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Sut>committee; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  PuWic  Law  92-^63, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
February  28  through  March  2.  1994. 
Meetings  of  the  Council,  N.\AIDC 
Allergy  and  Immunology  Subcommittee 
and  the  NAAHXI  Microbiology  and 
Infectious  Diseases  Subcommittee  will 
be  held  at  the  National  Institutes  of 
Health,  Building  3lC.  Bethesda, 
Maryland.  The  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee  will  be  held  in  the 
Congressional  Ballroom,  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road, 
Bethesda,  Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  February  28  in 
Conference  Room  6  from  approxinoately 
1  p.m.  until  3:30  p.m.  for  opening 
remarks  of  the  Institute  Director, 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  a 
presentation  on  biomedical  science 


policy,  as  well  as  a  presentation  on 
grants  policy  issues. 

On  March  1  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittees  will 
meet  in  conference  rooms  7  and  6 
respectively.  The  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee  will  be  open 
to  the  public  from  8  a.m.  until  recess  on 
March  1,  and  8  a.m.  until  adjournment 
on  March  2.  The  subcommittee  will 
meet  in  the  Congressional  Ballroom, 
Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee,  NAAIDC 
Allergy  and  Immunology  Subcommittee 
and  the  NAAIDC  Microbiology  and 
Infectious  Diseases  Subcommittee  will 
be  closed  to  the  public  for 
approximately  three  hours  for  review, 
evaluation,  and  discussion  of  individual 
grant  applications.  It  is  anticipated  that 
this  will  occur  from  8:30  a.m.  until 
approximately  1  p.m.  on  February  28,  in 
conference  rooms  8,  7  and  6 
respectively.  The  meeting  of  the  full 
Council  will  be  closed  from  3:30  p.m. 
until  recess  on  February  28  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodatioos,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  John  \.  McGowan,  Director, 
DivLsion  of  Extramural  Activities, 
NIAID,  NIH,  Solar  Building,  room  3C20. 
6003  Executive  Boulevard,  Rockville, 
Maryland  20892.  telephone  301-496- 
7291,  will  provide  substantive  program 
information. 


Fedaml  R^g^ter  /  ^fet  lit  Nb.  »  /  Momfay.  >muary  31,  19M  /  Hottces 


iCatalqg  of  Federal  Domestic  Awistaace 
Program  Nos.  93.855  lmmuiK>log>',  Allergic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  iBfactunn  Diseases 
Re.search.  National  Institutes  of  Heakb}. 

Dated  January  2S.  IIMM. 
Susan  K.  Fetdman, 
Committee  Management  Officer.  NIH. 
if «  Doc.  »4-20e6  Filed  1-28-94;  8:45  amj 
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Motional  Institute  of  Allergy  and 
Infectious  Disease;  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  nieeting  of 
tho  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
.Institute  of  Allergy  and  Infectious 
Diseases,  February  24-25.  1994, 
Ambassador  I  Conference  Room. 
Bethesda  Ramada  Inn.  8400  VVisrxinsin 
Avenue,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  ajn.  on  February 
24.  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  (he 
public  will  be  limited  to  space  available. 

In  accordance  vnth  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552i>(c)(fi), 
title  5,  VS.C.  and  sec.  ICKd)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9  a.m.  until  recess  on  February  24, 
and  from  8  a.m.  until  adjournment  on 
February  25.  These  applications, 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  pntentable 
material  and  personal  information 
ctMic^ming  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda,  Mar>'land  20892, 
301—496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  oonimiltee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodaUons,  should  contact  Ms. 
Good  in  advance  of  the  meetii^ 

Dr.  Peter  R.  Jacltsoo,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NIAID,  NIH,  Solar  Building,  room  4Cl3. 
Rockville,  Maryland  20892,  telephone 


30i-49fr-«426«  will  prortde  substantive 
prolan  ittidnnitiaa. 

(Catalog  of  Federal  Domestic  AssistaBce 
Program  No.  93.856.  Mkrotoiokigy  and 
Infectious  Diacases  Research,  N'atnmal 
InstitLite*  of  Health.) 

Dated:  January  25. 1994. 
Susan  K.  Teldman, 
Comnuttee  Maaageaient  Officer.  i\IH. 
[FK  Doc  94-2087  F^ed  t-2«-W;  6:45  am) 
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National  Institute  on  Deafness  and 
Otfwr  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  herrt)y  given  of  the  meeting  of 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders  Special 
Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c){4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  informati<m  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  March  1. 1994. 

Time  of  Meeting:  8  a.m.  until 
adjournment. 

Place  of  Meeting:  Holiday  Inn  Chevy 
Chase. 

Agenda:  Review  of  gitant  applications. 

Contact  Person:  Dr.  Mary  Nekola, 
Scientific  Review  Administrator, 
NIDCD/SRB;  Executive  Plara  South, 
room  400C.  Bethesda.  Maryland  20892. 
(301)496-«683. 

(Cataiog  of  Federal  Dimiestic  Assistance 
Program  No.  93.173  Biolofgical  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  jaiHirary  25, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  MH 
IFR  Doc.  94-20a5  Filed  1-2^-M;  8:45  am] 
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OppoftwiHy  for  •  Ueanse:  Assay  To 
Scraen  IwWIiHui »  cf  HPf-1  Aspsriyt 


AGENCY:  Notknol  Institaies  of  Hoaitk. 

HHS. 

ACTION:  Notic& 


SUMMAfTf:  The  National  Institutes  of 
Health  desires  to  license  (in  accordance 
wi A  35  U.S-C  207)  a  novel  radiometric 
assay  system  for  identifj'ing  potential 
new  anti-retroviral  drugs  that  target 
HrV-1  aspartyl  proteinase.  This 
retroviral  proteinase  processes  viral 
proteins  and  permits  their  assembly  into 
the  structural  components  of  the 
infectious  HiV-1  virions.  If  this  enz>me 
activity  can  be  inhibited,  no  mature 
infectious  viral  particles  are  produced. 

The  enzyme  assay  itself  is  a  simple 
test  tube  procedure  that  gives  a 
separation  product  from  a  reaction 
mixture  that  is  easily  quantitated  in  a 
scintillation  counter.  Unlike  many 
current  flourimetric  and 
chromatographic  methods,  the  new  lest 
tube  assay  is  rapid,  utilizes  commonly 
available  instrumentation,  and  is  highly 
sensitive  to  proteinase  activity. 

NIH  is  the  co-assignee  of  the  patent 
rights  for  this  technolt^y  covered  by 
U.S.  Patent  Application  07/771.554  and 
developed  by  Dr.  Anil  B.  Mukherjee  of 
the  National  Institute  of  Child  Health 
and  Human  Development  and  Dr. 
Martha  Knight  of  Peptide  Technologies 
Corporation, 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application  may 
be  obtained  by  contacting  Steven  M. 
Ferguson,  Technology  Licensing 
Specialist,  National  Institutes  of  Health, 
Office  of  Tadiaology  Transfer.  Box 
OTT,  Bethesda,  Maiyland  20892 
(telephone  301/495-7735;  fex  301/402- 
0220).  A  signed  confidentiality 
agreement  will  be  required  to  receive 
copies  of  the  patent  application. 

Oaitod.  ]«Buary  14.  1994. 
DonaM  P.  Christererson, 
Acting  Director.  Office  of  Technology 
Transfer. 

(FR  Doc  94-lt»8  Filed  1-28-94;  8  45  arr,) 
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DEPARTMEHT  OF  THE  INTEf«OR 

Minerals  INanagement  Service 

Outer  Continental  Shett,  Western  Guff 
of  Mexico.  Gas  and  Oil  Lease  Sales 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Request  for  comments. 

The  Minerals  Management  Servi<»  is 
cooperating  with  the  U.S.  Nary  in 
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identifying  areas  in  the  Western  Gulf  of 
Mexico  Outer  Continental  Shelf 
Planning  Area  suitable  for  exclusive  use 
by  the  Navy  for  activities  which  are 
incompatible  with  oil  and  gas 
operations.  The  following  blocks, 
located  off  Corpus  Christi,  Texas,  have 
been  identified  as  suitable  for  the 
Navy's  needs. 

Mustang  Island  Area  793.  799.  and 
816.  Mustang  Island  Area.  East  Addition 
732.  733. and  734. 

Comments  are  sought  from  all 
interested  parties  concerning  the 
possible  defer.-al  of  the  above  listed 
blocks  from  proposed  Sales  150  (August 
1994)  and  155  (August  1995),  and  from 
future  sales  in  the  Western  Gulf 
Planning  Area.  Of  interest  are  comments 
concerning  the  effects  of  the  deferral  on 
gas  and  oil  leasing  on  or  in  the  vicinity 
of  the  blocks.  Comments  must  be 
received  no  later  than  45  days  following 
publication  of  this  document  in  the 
Federal  Register.  Comments  must  be 
submitted  to;  Minerals  Management 
Service.  Office  of  Program  Development 
and  Coordination.  381  Elden  Street, 
MS-t400.  Herndon,  Virginia  22070. 
Thomas  A.  Readings. 

Acting  Associate  Director.  Offshore  Minerals 
Management. 

jFR  Doc.  94-2060  Filed  l-28-<>4:  8:45  ami 
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DEPARTMENT  OF  STATE 
public  Notice  1942] 

United  States  International 
Telecommunications  Advisory 
Committee,  Telecommunications 
Standardization  Sector;  Meeting    . 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC).  Telecommunications 
Standardization  Sector.  Group  A,  will 
meet  on  February  16. 1994.  in  room 
3524  from  9  a.m.  to  12  p.m..  and  the 
Telecommunications  Standardization 
Sector  will  meet  on  February  17.  1994. 
from  1  to  5  p.m..  in  room  1406.  at  the 
U.S.  Department  of  State.  2201  C  Street, 
NW..  Washington.  DC  20520. 

The  agenda  of  the  Group  A  meeting 
will  include  a  review  of  the  ITU-T 
Study  Croup  1  meeting  held  in  Geneva. 
January  18-28.  1994.  consideration  of 
contributions,  both  United  States  and 
foreign,  for  the  upcoming  meetings  of 
ITU-T  Study  Groups  2  (March  22-31. 
1994).  and  3  (May  31-9  June.  1994)  to 
be  held  in  Geneva,  and  any  other 
matters  within  the  competence  of  this 
Committee.  The  agenda  for  the  meeting 
scheduled  for  February  17.  will  deal 


primarily  with  the  finalization  with  any 
United  States  contributions  and  the 
development  of  positions  covering 
foreign  contributions  for  the  ITU-T 
Telecommunications  Standardization 
Advisory  Group  (TSAG)  meeting, 
scheduled  for  Geneva.  April  14-20. 
1994.  including  one  and  a  half  days  set 
aside  for  a  joint  meeting  with  the  ITU- 
R  Radiocommunications  Advisory 
Group  (RAG)  on  Friday  and  Saturday. 
April  15  and  16. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions  . 
of  the  seating  available.  In  this  regard, 
entrance  to  the  Department  of 
Commerce  is  controlled.  If  you  are  not 
presently  named  on  the  mailing  list  of 
the  Telecommunications  Sector  Group, 
and  wish  to  attend  please  call  (202) 
647-0201— (fax  (202)  647-7407)  not 
later  than  5  days  before  the  meeting. 
Enter  from  the  "C"  Street  Main  Lobby. 
A  picture  ID  will  be  required  for 
admittance. 

Dated:  January  21.  1994. 
Earl  S.  Barbely. 

Chairman.  U.S.  ITAC  for  ITU-Telecom  Sector. 
jFR  Doc.  94-1975  Filed  1-28-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Ta wanna  Glover- Sanders  or  Ms.  Johnnie 
Davis,  Interstate  Commerce 
Commission.  Section  of  Energy  and 
Environment,  room  3219.  Washington, 
DC  20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

None. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-12  (SUB-NO.  163X).  Southern 
Pacific  Transportation  Company — 
Abandonment  Exemption — In  Bexar. 


Karnes,  and  Wilson  Counties,  Texas.  EA 
available  1/24/94. 
Sidney  L.  Strickland,  [r. 

Secretary. 

jFR  Doc  94-2084  Filed  1-28-94:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and  the 
applicable  component  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out  or 
the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to  respond, 
as  well  as  a  brief  abstract; 

(,S)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public  burden  (in 
hours)  associated  with  the  collection;  and. 

(7)  An  indication  as  to  whether  Section 
3504(h)  ofPublic  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr,  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  coUectio.i  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  bc  20503,  and  to 
Mr.  Lewis  Arnold.  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB. 
Department  of  Justice.  Washington,  DC 
20530. 
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Extension  of  the  Expiration  Dale  o£a 
Currently  Approved  Collection  Witbcst 
Any  Ciuiage  m  the  Substance  or  tJie 
Method  of  Collection 

(t)  Notice  to  Carrier — 
Acknowledgement  by  Carrier  of  Anival 
of  Possible  £ju:iu<iabie  Alien. 

(2)  I-259C.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit. 
When,  in  the  opinion  of  an  Immigration 
OfDcer,  a  question  of  admissibility  can 
not  be  resolved  at  the  time  of  arrival  of 
an  alien  on  a  vessel  or  aircraft,  the 
officer  executes  this  form  to  notify  the 
carrier  of  the  alien  that  the  ali«n  may  be 
excludable  irora  the  United  States. 

(5)  55vO(X)  annual  respondents  at 
0.017  hours  per  response. 

(6)  935  annual  burden  hours. 
I?)  Not  applicable  under  Section 

3504(h). 

Public  comment^on  this  item  is 
encouraged. 

Diited:  (axiuary  25.  1994. 
Lewis  Arnold, 

Oe^rt;;ienf  Clearance  Officer,  Deportmetnt  of 

Justice. 

111?  Dnc.  94-1989  Filed  1-28-94;  8.45  am] 

BILUNG  CODE  4410-10-M 


NATIONAL  CWfLIAN  COMMUNITY 
CORPS 

Sununer  National  Service  Program 

AGENCY:  National  Civiiian  CoBimunity 

Q)rps. 

ACTION:  Notice  of  Avaiiahiiity  of  Funds. 

SUMMARY:  To  establish  a  cooperative 
agreement  with  a  non-profit 
organization  capable  of  setting-up  and 
operating  a  youth  camp  in  .support  of 
the  Summer  National  Servir*  Program. 

DATES:  Applications  must  be  received 

no  later  than  5  p.m.  EST  on  February  28, 

1.994  to  be  eligible. 

ADDRESSES:  To  receive  an  application 

kit,  contact:  National  Gvilian 

Comn:iinity  Corps,  lltJO  Vermont 

Avenue,  NW.,  (11th  floor),  Washington, 

DC  20325. 

POR  FURTHER  »l«f=ORMATK)N  CONTACT:  Creg 

Knight,  or  Manrice  Sahh  at  (202)  BOf>- 

."SOOOext  103. 

SUPPLEMENTARY  (NFORtUUTION: 

Background 

The  National  And  Community  Service 
Act  of  1990  created  the  Civiliain 
Community  Corps  (CCQ.  The  mu^sion 
of  the  CCC  is  as  follows: 

To  promote  civic  pride  and  responsibility 
throttgh  cnramufiity  acrvire.  (x>rps  members 


in  collabtvstioB  with  oonunuaity 
representatives  will  undertake  conmunhy 
projects  with  agreed  upon  and  measurable 
results.  iWlfcipaiits  shall  be  racially. 
econoinirajJy.  asd  socially  diverse  jxnith  and 
receive  innovative  and  Ktruc^urad  t/aioing 
programs  liiat  oonabine  the  best  of  military 
training  techniques,  Civillao  Conser^-atioa 
Corps  values,  and  service  learning  models. 

An  amendment  to  the  1990 
legisfetion,  signed  in  September  1993  by 
President  Clinton,  brought  the  CCC 
under  the  umbrella  of  the  National 
Community  Service  Corporation.  The 
CCC  was  then  re-named  the  National 
Gvilian  Community  Corps  INCCQ  to 
indicate  it's  nation  wide  impact  and 
also  to  distinguish  this  program  from 
other  regional  aod  state  programs  such 
as  the  California  Community  Corps. 
Suhtit)«  £  of  the  amendment  describes 
the  role  and  responsibilities  of  NCCC. 
One  of  those  responsibilities  is  to 
establish  a  sunuzwr  national  service 
program. 

The  Summer  National  Service  Program 

Under  the  sunuiier  national  service 
program  of  the  NCCC,  a  diverse  group 
of  youths  aged  14  through  17  from 
urban  or  rural  areas  shall  work  in  teams 
on  NCCC  projects.  To  the  extent 
practicable,  at  least  50%  of  the 
participants  in  the  summer  national 
service  program  shall  be  economically 
disadvantaged  youths.  The  summer 
propram  wrill  run  for  eight  weeks 
beginning  July  5, 1994.  This  will 
include  two  weeks  of  training  and  six 
weeks  devoted  to  community  seT%'ice 
projects.  The  camp  is  to  be  located  in 
the  Northeasl«m  region  of  the  United 
States.  This  region  is  (iefined  as 
including  the  foliowing  states:  MA,  ME, 
VT,  NH.  RI,  CT,  NY,  NJ.  PA,  MD,  DE. 
DC,  VA,  and  WfV. 

Youth  participants  in  the  sunin>er 
camp  are  referred  to  as  Corps  Members 
(CMs).  CMs  will  participate  in  solving 
community  seeds.  The  theme  for  the 
summer  of  1994  is  "The  Summer  Of 
Safety".  Community  ser\ice  projects 
should  he  selected  that  fall  within  the 
category  of  public  safety.  Work  on 
projet;ts  .should  be  performed  by  CMs  in 
small  groups  (10-12)  under  the 
guidance  of  a  team  leader.  The  work 
environmeiit  will  be  dictated  by  the 
projects  available. 

The  following  list  gives  some 
examples  of  projects  with  a  public 
safety  theme.  (Note  that  these  are 
examples  only;  actual  projects  may 
vary.) 

1 .  C^Ms  could  design  and  put  on  a  pupp<^ 
s.>iow  for  young  children  that  cxplaiBS  or 
teaches  some  aspect  of  public  safety.  Scripts 
oouid  address  saiety  issues  of  interest  for  the 
specific  outiunu&tty  iavolved.  Shows  nould 


be  presented  at  variww-r/jmmunity  locations. 
Scripts  contd  rfso  be  ctenged  over  the  teim 
of  the  project  to  OOTwrvartuus  safety  issues. 

2.  (>«eral  ooRtniuaity  clean  «p  and 
rehabi4itatian.  Promotes  saiuty. 

3.  Cunverting  wacaat  iots  kx  connnunity 
use. 

4.  Make  playgrouHds  safe.  Geaa  aad 
supervise. 

5.  Work  with  younger  kids  aod  parents  oa 
personal  safety  aspects.  Tlie  issue  to  avoid 
kidnappJQg  .<utui*tiuns  may  fit  io  well  with 
community  ooncerns. 

6.  A  pro'iect  to  clnan  up  public 
transportation  r«n  make  facilUJes  safer. 

7.  A  project  to  woA  with  senior  citizens. 
For  example  CMs  could  accompany  senior 
citizens  to  the  miirket — assist  in  crossing 
strttrts  safety,  getting  grocwies  and  storing  • 
groceries  satHy  in  tiw  home. 

Additionally,  diverse  CMs  will  need 
to  learn  to  live  aod  work  tocher  in  a 
residential  setting.  Every  effort  should 
be  made  to  ensure  each  CM  will  have 
the  oppoctuaity  to  perfonn  a  leadership 
role  in  one  or  more  projects. 

Eligible  Strategy 

The  applicant  selected  under  this 
cooperative  agreement  shall  be  known 
as  the  cxioperatar.  It  is  important  for  the 
NOCC  aad  the  Cooperator  to  establish  a 
good  collaborative  relationship  to 
ensure  program  success.  NOCC  will 
provide  guidance  and  wer-sight  of  this 
program  on  a  macro  level  including 
budget  approval.  Additionally,  NCCC 
will  provide:  (1)  Training  for  camp 
training  staff  (team  leaders].  [2)  the 
curriculum  and  courseware  for  CM 
trainir\g,  aad  (4)  camp  uniforms  for  the 
CMs. 

Applicants  should  present  their 
proposals  to  NO(X  prior  to  the 
established  deadline  showing  the  ability 
to  accomplish  the  iollowing: 

1.  Complete,  on  schedule.  NOOC's  time- 
phased  plan  to  get  the  summer  awrp  up  and 
running  in  a  cost  efficient  manner.  In  general, 
this  wilt  include  the  complete  care,  Jwiding. 
aad  training  or  all  CMs  ond  camp  staff. 

2.  Select  a  f.anip  iucated  in  the  Northeast 
suitable  to  mppott  200  CMs. 

3.  Pitn'ide  an  over-all  cost  for  opera!  ing  the 
camp. 

4.  Hire  qualified  camp  ^1aff  aad 
administrators.  Staff  and  Bdniini.stra»un>  will 
reflect  the  principles  of  diversity  established 
by  NCCC,  be  quality  urieiUod  with  h^gh 
personal  stacdarJ-s,  and  capabit;  of  licing 
good  mlc  raodcls  fur  CMs.  The  camp  team 
leader  staff  must  be  available  as  a  gitiup  to 
receive  a  week  of  training  from  INKXC  prior 
to  camp  start  diitc. 

5.  Work  with  local  commcnity  to  .select 
community  service  projects  that  arr  related  to 
public  safety.  Proiflcts  must  m««  NtlX! 
giiidolines  and  allow  CMs  Io  develop 
leadership  and  vocational  skilfak.  Cnoperalor 
will  brief  the  NCCC  on  all  prnjocts  scioded. 

b.  Provide  safr*  transpcirtution  of  Ols  to 
and  from  rommimity  work  project  lo«;alLons. 
(Buses  or  vans) 


t 
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7.  Provide  off-sitp  meals  for  CMs  when 
required  during  community  project  work. 

8.  Conduct  two  week  training  program  for 
CMs  using  curriculum  and  courseware 
provided  by  NOX. 

9.  Provide  pre-camp  presentation  (on-site) 
to  NCXX;  staff  with  details  of  camp  operations 
not  later  than  one  week  prior  to  camp  start 
date.  Presentation  should  include,  but  is  not 
limited  to.  operating  procedures,  how 
complaints  are  handled  (with  the 
community,  with  camp  staff,  with  CMs.  with 
parcrrts).  record  keeping  procedurt^s, 
discipline  plan,  and  discharge  procedures. 

10.  Recruit  CMs  to  attend  camp.  CMs  can 
b«;  recruited  nation-wide  and  should  be 
selected  to  ensure  the  population  diversity  of 
America  is  reflected.  At  least  50%  should  be 
economically  disadvantaged  youths.  The 
c(X)perator  shall  prepare  and  include  a 
nK:ruitment  plan  with  the  application. 

1 1.  To  the  extent  possible,  all  training. 
education,  activities  will  be  experiential  and 
structured  to  permit  maximum  CM  learning 
Training  principles  will  be  integrated  into 
community  service  projects. 

12.  Set  up  a  system  to  account  for  and 
disburse  funds  to  CMs  that  will  include  an 
initial  allowance  and  a  follow-on  li\  ing 
allowance  every  two  weeks. 

13.  Manage  and  distribute  CM  camp 
clothing  items  provided  by  NCCC.  Clothing 
items  are  being  determined  but  will  likely 
include  2  shorts.  2  pants.  2  tee  shirts.  2  polo 
shirts.  1  light  windbreaker.  1  cap.  one  pair  of 
sneakers,  and  one  knapsack  per  camper. 
Sf)are  items  will  also  need  to  be  stored  and 
accounted  for. 

14.  Cooperator  will  provide  any  other 
equipment  required  for  community  service 
projects  (i.e.  small  handtools  such  as  rakes 
and  shovels,  cleaning  items,  etc.).  Also  safety 
equipment  must  be  supplied  by  the 
co<^>perator  as  needed  for  the  project  (i.e.. 
safety  goggles,  ear  protection,  hard  hats, 
gloves,  etc.). 

15.  Cooperator  will  provide  recreation 
services  and  supplies.  A  physical  education 
plan  and  leisure  activity  plan  should  be 
included. 

16.  Provide  an  ""after  action"  report  and 
presentation  to  the  NCCC  to  capture  lessons 
learned  for  following  camps. 

17.  Cooperator  will  provide  a  plan  for  basic 
health  care  for  the  CMs.  Plan  should  explain 
the  facilities  to  be  used. 

18.  A  cost  narrative  proposal  must  be 
provided  for  all  of  the  above  items, 
payments,  etc..  and  will  accompany  the 
application  form  submitted. 

19.  Applicant  should  include  a  resume  or 
short  biography  of  the  primary  project 
director.  If  the  director  has  not  been  selected, 
provide  a  job  description  for  that  position. 

Eligible  Applicants 

Non-proHt  organizations,  iaciuding 
education  institutions  with  a 
demonstrated  commitment  to  youth, 
public  service,  and  the  capability  to 
accomplish  all  tasks  outlined  above  are 
eligible  to  apply. 


General  Criteria  for  Applicant 
Selection 


Applicants  will  be  reviewed  and 
evaluated  using  the  criteria  beiOw  as 
well  as  on  conformance  to  the 
instructions  included  in  this  document 
and  in  the  application  itself. 

1.  Evidence  of  ability  to  successfully 
accomplish  all  tasks  outlined  under  the 
"'eligible  strategy"  section  alxive  in  a  cost 
i'ffective  and  efficient  manner. 

2  .Sjx'clfic  plans  to  recruit  a  diverse  CM 
population  to  attend  the  summer  camp. 

3.  Specific  plans  to  identifv'  and  coordinate 
community  service  projects  with  the  local 
community  outside  the  camp. 

4.  Specific  plans  to  work  with  other 
availabl*!  community  organizations  to  benefit 
CMs.  For  example,  working  with  educational 
facilities  in  the  area  to  enrich  individual  CM 
learning  and  growth. 

5.  Ability  of  the  applicant  to  provide 
additional  positive  activities  for  CMs  (eg.. 
mentoring,  tutoring,  skills  training,  or 
recreational/cultural/educational 
opportunities). 

6.  A  carefully  formulated  ovnr-all  plan 
which  includes  time-phased  and  quantifiable 
objectives,  and  the  feasibility  of  proposed 
methods  for  meeting  those  objectives. 

7  Di'tailed  description  of  plan  for 
providing  feedback  to  CMs  to  reinforce 
training  and  community  service  project 
ex(>eriences. 

8.  Detailctd  plan  for  providing  a  team 
approach  for  the  diverse  camp  population. 
Explain  how  small  groups  will  interact  to 
develop  a  feeling  of  community, 
togetherness,  and  team  spirit. 

9.  Plan  for  repwrting  and  briefing  results  of 
the  summer  of  service  program,  including 
lessons  learned,  to  the  NCCC  staff. 

Application  Review  Process 

Applications  submitted  will  be 
reviewed  and  evaluated  according  to  the 
above  criteria.  NCCC  reseu-es  the  right 
to  ask  for  evidence  of  any  claims  of  past 
performance  or  future  capability. 

Application  Submissions 

All  applications  must  consist  of: 

1.  Application  for  Federal  Assistance 
(Form  424)  with  narrative  budget 
justification,  a  detailed  work  plan,  and 
required  Assurances. 

2.  Signed  and  dated  certification  regarding 
drug  fw  workplace  requirements. 

3.  Signed  and  dated  certification  regarding 
debarment,  suspension,  and  other 
responsibility  matters  (primary  covered 
transactions). 

4.  Signed  and  dated  certification  regarding 
lobbying  if  the  Federal  Assistance  requested 
exceeds  SIOO.OOO. 

(The  certiHcations  in  2.  3.  and  4  above 
are  included  in  the  application  kit.) 


)anuar>-  24.  1994. 
Frederick  Peters. 

Deputy  Dirffctor  of  Training.  Education  (t 
Military  Affairs. 

[FR  Due.  94-1948  Filed  1-28-94;  8:45  am) 
BILLING  CODE  4430-61 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
ABB-CE  Standard  Plant  Designs; 
Meeting 

The  ACRS  Subcommittee  on  ABB-CE 
Standard  Plant  Designs  will  hold  a 
meeting  on  February  9.  1994  in  room  P- 
110.  7920  Norfolk  Avenue.  Befhesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  exception  of  a 
portion  that  may  be  closed  to  discuss 
proprietary  information  pursuant  to  5 
U.S.C.  552'b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  February  9.  1994—8:30 
a.m.  until  the  conclusion  nf  business. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  staff  Final  Safety 
Evaluation  Report  (FSER)  and  theVKBB- 
CE  Standard  Safety  Analysis  Report 
(SSAR)  and  Design  Certificatiorv 
Material  (Design  Description/ 
Inspections.  Tests.  Analyses,  and 
Acceptance  Criteria — ITAAC)  for  the 
System  80-*-  design.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittf^e.  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 


ABB-CE,  and  other  interested  persons 
regarding  this  review.  Further 
information  regarding  topics  to  he 
discussed,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Douglas  H.  Coe 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons      • 
planning  to  attend  this  meeting  are 
urged  to  contract  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  January  25. 1994. 
Sam  Duratswajny, 

Chief.  Suclear  Reactors  Brunch. 

|FR  Doc.  94-2047  Filed  1-28-94;  8:45  am] 

BILLING  CODE  7S90-01-M 

[Docket  70-3070] 

Louisiana  Energy  Services,  L.P.; 
Notice  of  Avallabihty  of  the  Safety 
Evaluation  Report  for  the  Clairborne 
Enrichment  Center,  Homer,  LA 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  Safety 
Evaluation  Report  (SER)  (NUREG-1491) 
regarding  the  proposed  construction  and 
operation  of  the  Clairborne  Enrichment 
Center  to  be  located  near  Homer. 
Louisiana.  This  report  documents  the 
Commission  staff  review  and  safety 
evaluation  of  the  Louisiana  Energy 
Services,  L.P.  (LES)  application  for  a 
license  to  possess  and  use  byproduct, 
source,  and  special  nuclear  material  and 
to  enrich  natural  uranium  to  a 
maximum  of  5  percent  U-235  by  the  gas 
centrifuge  process. 

The  SER  is  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
MV..  Washington.  DC  and  the  Local 
Public  Document  Room  at  the 
Clairborne  Parish  Library,  901 
Edgewood  Drive,  Homer,  Louisiana.  A 
free  single  copy  of  NUREG-1491  may  be 
requested  by  wTiting  to  the  Director, 
Division  of  Information  Support 
Services,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Lidia  A.  Roche,  Enrichment  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX:  20555. 
Telephone  (301)  504-2695. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  lanuary  1994. 
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For  the  Nuclear  Regulatory  Commission. 
)ohn  W.  N.  Hickey, 

Chief,  Enrichment  Branch.  Division  of  Fuel 
Cycle  Safety  and  Safeguards.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  94-2046  Filed  1-28-94;  8:45  am] 

BILUNC  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33486;  File  No.  SR-Amex- 
93-31) 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Expansion  of  the  Amex 
Options  Switching  System 

January  18.  1994. 

I.  Introduction 

On  May  20. 1993.  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.z  a 
proposed  rule  change  to  increase,  from 
30  to  50  contracts,  the  size  of  orders 
eligible  for  routing  through  the  Amex 
Options  Switching  ("AMOS")  system. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  328E2 
(September  14, 1993),  58  FR  49336 
(September  22, 1993).  No  comments 
wer«  received  on  the  proposed  rule 
change. 

II.  Description  of  AMOS 

Amos  is  an  electronic  order  routing 
system  which  provides  member  firms 
with  the  means  to  electronically 
transmit  option  orders  directly  to  the 
trading  floor  of  the  Exchange. 

Specifically,  AMOS  transmits  market 
and  marketable  limit  orders  and  related 
administrative  messages  from  member 
firms  directly  to  the  specialist  on  the 
Exchange  floor  via  printers  at  each 
trading  post.  After  arriving  at  the 
appropriate  specialist's  post,  the  order 
must  be  executed  either  automatically 
through  AUTO-EX,  or  printed  out  and 
executed  manually  against  an  order  on 
the  book,  the  specialist  principal,  or  one 
or  more  brokers  or  traders  in  the  crowd. 
When  the  order  is  executed,  the  system 
transmits  related  execution  reports  and 
responses  to  administrative  inquiries 
directly  back  to  the  member  firm  from 
the  speciahsfvia  mark  sense  card  input. 


The  order  size  eligibility  for  the 
AMOS  system  is  presently  30 
contracts.  3 

III.  Description  of  the  Proposal 

The  current  proposal  increases  the 
AMOS  order  eligibility  size  from  30  to 
50  contracts.  The  Exchange  believes  that 
this  increase  in  the  AMOS  order 
eligibility  size  enhances  the 
effectiveness  of  AMOS,  as  its  operation 
relates  to  the  operation  of  the  Amex's 
Post  Execution  Reporting  ("PER") 
system.  Specifically,  the  Exchange  notes 
that  because  each  options  contract 
represents  100  shares  of  an  underlying 
security  and  the  PER  system  order 
eligibility  size  is  5,000  contracts,  an 
AMOS  order  eligibility  size  of  50 
contracts  makes  the  order  eligibility  size 
for  both  systems  equivalent. 

IV.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities  j 

exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  Section 
11  A.''  The  Commission  believes  that 
enhancing  the  AMOS  system  to  provide 
for  the  routing  of  larger  orders  enhances 
the  Exchange's  ability  to  process 
transactions  expeditiously  and 
effectively.  Further,  the  Commission 
believes  that  increasing  the  AMOS  order 
eligibility  size  should  increase  overall 
AMOS  order  fiow  and  extend  the 
system's  benefits,  such  as  increased 
order  routing  efficiencies,  to  more  Amex 
member  firms  and  customers. 

In  addition,  the  Commission  notes 
that  a  50  contract  AMOS  eligibility  size 
for  options  orders  is  equivalent  to  the 
current  order  size  eligibility  of  5.000 
shares  for  the  PER  system.  For  this 
reason,  the  Commission  believes  that 
increasing  the  AMOS  order  size 
eligibility  to  50  contracts  allows  the 
AMOS  system  to  operate  more 
effectively  and  efficiently  in  connection 
with  the  PER  system.  Accordingly,  the 
Commission  believes  that  increasing  the 
AMOS  order  eligibility  size  to  50 
contracts  facilitates  transactions  in 
securities  and  is,  thus,  consistent  with 
the  Act. 

Finally,  the  Commission  believes  that 
increasing  the  size  of  the  orders  eligible 


•15U.S.C.78s(b)(l)(19e8). 
i  17  CFR  240.19b-4  (1993). 


J  Although  the  order  eligibility  size  for  AMOS  is 
30  contracts,  in  certain  limited  options  classes  the 
order  eligibility  size  has  been  expanded  to  enable 
the  automatic  execution  through  ALTCVEx  of  largrr 
orders  in  these  classes.  See  e.g..  Securities  Exchange 
Act  Release  No.  33476  ()anuary  13.  1994)  (order 
approving  an  increase  in  the  AUTO-EX  eligibility 
size  for  )apan  Index  options  to  99  contracts). 

»15  use.  78f  and  78k-l  (1988). 
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for  routing  through  AMOS  will  not 
expose  the  Amex's  options  markets  or 
equity  markets  to  operational 
difficulties.  Specifically,  the  Exchange 
represents  that  the  increase  in  order  size 
along  with  varioias  enhancements  to  the 
Amex's  overall  systems  will  ha\«  a 
favorable  impact  on  the  ability  of  both 
member  firms  aod  options  specialists  to 
handle  increases  in  volume  and  order 
flow.  The  Exchange  further  notes  that 
because  the  capacity  of  the  AMOS 
system  is  £ar  in  excess  of  what  is 
currently  seeded,  the  increase  in  AMOS 
order  flow  resulting  from  this  expansion 
is  not  expected  to  present  any  capacity 
problems.  Thus,  the  Commission 
believes  that  the  increase  in  order  size 
eligibility  will  not  have  a  negative 
impact  on  the  capacity  of  the  AMOS 
system. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-AMEX-93- 
21)  is  approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority* 

Margaret  R  McFarland. 

Deputy  Secretary. 

jFR  Doc.  94-2021  Filed  1-28-94;  8  45  ami 

•ILUMG  CODE  SMO-ai-M 


Self-Reguiatory  Organizations; 
Ctiicago  Stock  Exchange, 
Incorporated;  Application  for  linksted 
Trading  Prhfileges  in  Five  Over-the- 
Counter  Issues  and  to  Withdraw 
Unlisted  Prtvtleges  in  Five  Over-the 
Counter  Issues 

January  24.  1994. 

On  December  29, 1993.  the  Chicago 
Stock  Exchange.  Inc.  ('"CHX"), 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Acl')  in  the 
following  over-the-counter  ("OTC") 
securities,  i.e.,  securities  not  registered 
under  Section  12fb)  of  the  Act. 


File  No. 

Sym- 

tMl 

Issuer 

7-11181 

BSBL 

Score  Board.  Incor- 
porated. Comrrxjn 
Stock.  SOI  par  value. 

7-11812 

NTBY 

Nature's  Bounty  Inc., 
Common  Stock.  S.008 
par  value. 

7-11813 

CAMO 

Gal  Micro  Devices.  Conv 
mon  Stork,  No  par 
value. 

File  No. 

Sym- 
bol 

Issuer 

7-11814 
7-11815 

PRGO 
USFIX 

Perrigo  Co..  Common 
Stock.  No  par  value. 

United  States  Rotx>tics 
Inc.,  Common  Stock, 
S.01  par  value. 

The  above-referenced  issues  are  being 
applied  for  as  replacements  for  the 
following  securities,  which  form  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(fl(4)  of  the 
Act  for  the  following  issues: 


File  No. 

Sym- 

t)Ol    - 

Issuer 

7-11816 

IJIN 

International  Jensen. 
Inc..  Common  Stock, 
S  01  par  value. 

7-11817 

KINN 

Kinnard  Investments, 
Inc.,  Comnrxxi  Stock, 
S  02  par  value. 

7-11818 

NTRS 

Northern  Trust  Corpora- 

tion. Common  Stock, 
S1  63  ^  par  vakje. 

7-11819 

SCOT 

Scott  and  Stnnglellow, 

• 

Common  Stock,  S.lO 
par  value. 

7-11820 

TUTR 

Tro  Learning.  Incor- 
porated. Common 

Stock.  SOI  par  value. 

FortheCommission.by  the  Division  of 
Market  Regulation.  porsuBnt  to  dt!legat<^d 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  94-2019  Filed  t-28-94;  8:45am! 

BILLmC  CODE  eoio-oi-M 


Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  AppHcation  for  Unlisted 
Trading  Privileges  In  an  Over-ttw- 
Counter  Issue  and  to  Withdraw 
Unlisted  Privileges  In  an  Over-the- 
Counter  Issue 

January  24.  19«4. 

On  January  7.  1994,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX").  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e.. 
a  security  not  registered  under  Section 
12(b)  of  the  Act. 


M5  U.S.C  78*(b)(2)  (19««1. 

••  17  CFR  200.30-3<aHl2)  (1993) 


Replacement  issues  are  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  February  14.  1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V., 
Washington,  IX  20549. 

Commentators  are  asked  to  address 
whether  tliey  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
1 2(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 


File  No 

Synrv 

tX}l 

Issuer 

7-11821 

INNN 

Interactive  Network,  Com- 
mon    Stock,     No     par 
value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym- 
txrt 

Issuer 

7-11822 

SSAX 

System  Software  Associ- 
ates, Inc.,  Common 
Stock.  S.0033  par 
value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  person  are  invited  to 
submit,  on  or  before  February  14.  1994. 
uTitten  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(0(2).  which  requires  that,  in 
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considering  an  application  for  exten.sion 
"  or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Divisiun  of 
Market  Regulation,  pursuant  to  d(;I«gated 
authority. 

Margaret  H.  McFarland, 

Df'puty  Secretary. 

|FR  Doc.  94-2020  Filed  1-28-94;  8:45  ami  . 

BILUNQ  CODE  SOIO-OI-M 


[Release  No.  34-33515;  File  No.  SR-MSRB- 
93-11] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Approving  Proposed 
Rule  Change  Relating  to  Automated 
Confirmation/Acknowledgement  of 
Delivery  vs.  Payment  and  Receipt  vs. 
Payment  Customer  Transactions 

lonuarA'  24,  1994. 

On  December  2,  1993,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-93-11)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  •).!  The  proposed  rule 
change  requires  the  use  of  an  automated 
confirmation/acknowledgement  system 
for  all  delivery  vs.  payment  and  receipt 
vs.  payment  ("D\T/RVP")  customer 
tran.sactions  that  are  eligible  for 
processing  in  such  systems.  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  December  22,  1993.2  No 
comments  were  received  as  a  result  of 
the  Federal  Register  notice.3  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
nile  change,  with  an  effective  date  of 
July  1,  1994. 


'  1.S  U.S.C.  7Bs(b)(l)(1988). 

•■  Securities  Exchange  Act  Relea.>ie  No  3.1.)23 
Perembtr  10.  1993).  58  FR  67882. 

>In  AiiBiisI  1991,  the  MSRB  publi.ihed  ihe 
proposed  rule  change  for  comment  as  well  as  other 
draft  amendments  to  Rules  G-12(fl  and  G-15(d). 
Sixteen  rnmmenl  letters  were  received.  Twelve 
commenters  generally  supported  Ihe  August  1991 
draft  amendments,  two  were  opposed,  and  two 
commenters  addressed  a  possJbie  modification 
without  specifically  supporting  or  opposing  Ihe 
draft  amendments.  There  were  no  comments 
specifically  opposing  this  particular  proposed  mle 
change. 


I.  Description 

The  proposed  rule  change  amends 
MSRB  Rule  G-15(d)(ii).  relating  to 
automated  confirmation/ 
acknowledgement  of  customer 
transactions.*  The  proposed  rule  change 
eliminates  the  exemption  in  Rule  G- 
15(d)(ii)  which  previously  did  not 
require  use  of  the  automated 
confirmation/acknowledgement  system 
if  one  or  both  of  the  parties  to  the 
transaction  were  not  members  of  a 
registered  clearing  a>-ency  performing 
automated  confirmation/ 
acknowledgement  services.  All  dealers 
with  institutional  customers  will  now 
be  required  to  have  access  to  a 
confirmation/acknowledgement  system 
and  will  have  to  ensure  that  all  of  their 
customers  receiving  DVP/RVT  privileges 
have  access  to  an  automated 
confirmation/acknowledgement  system 
operated  by  a  registered  clearing  agency. 
The  proposed  rule  change  will  become 
effective  July  1,  1994. 

II.  Written  Comments 

As  noted  earlier,  the  MSRB  published 
for  comment  the  proposed  rule  change 
as  well  as  other  draft  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d)  and 
received  sixteen  aomment  letters.* 


•The  term  "connnnalion/affirmation"  has  tjeen 
used  in  lieu  of  ■"confirmalion/acknowledgemenl"  in 
previous  MSRB  documents  and  rules.  The  work 
affirmation  is  being  changed  to  "acknowledRemenl" 
in  the  proposed  rule  change  at  the  request  of  The 
Depository  Trust  Company  CTDC").  DTCs  planned 
changes  to  its  Institutional  Delivery  syst-.-m 
incorporate  the  term  "matching"  along  with 
"affirming"  to  achieve  'acknowledgemen"  of  a 
transaction. 

■^See  letter  from  Philip  Lanz.  Managing  Director. 
Bear.  Stearns  Securities  Corp  .  to  Harold  L.  lohnson. 
Deputy  General  Counsel.  MSRB  (December  16. 
1991):  letter  from  |an  Fen'y.  President.  The 
Cashier's  Association  of  VVall  Street.  Ins..  to  Harold 
L.  Johnson.  Deputy  General  Coun.sel.  MSRB 
(December  3.  1991);  letter  from  William  |.  Winter. 
Vice  l»residcnl.  Cashiers  Department.  AG.  Edwards 
and  Sons,  Inc.,  to  Harold  |.  |ohn.son,  Deputy  General 
Counsel.  MSRB  (December  13.  1991);  letter  from 
Kathleen  Graffain.  First  Chicago  Capital  Markets. 
Inc..  to  Harold  L.  Johnson.  Deputy  General  Counsel. 
MSRB  (December  13. 1991):  letter  from  Steve 
Harris.  Executive  Vice  President.  Golden  Harris 
Capital  Group.  Inc.,  to  Harold  L.  Johnson,  Deputy 
Crf-neral  Counsel,  MSRB  (October  7.  1991):  letter 
from  John  J.  Lynch.  Jr..  Executive  Vice  Pmsident. 
I  F.  Hartfield  and  Co  .  Inc..  to  Harold  L.  lohnson. 
Deputy  General  Counsel,  MSRB  (December  3.  1991). 
letter  from  John  F.  l.ee.  President.  New  York 
Clearing  House,  to  Harold  L.  Johnson,  Deputy 
General  Counsel,  MSRB  (Dei  ember  18,  1991);  letter 
from  Harold  Ilurk.  Duke  McElroy  &  Company,  to 
Harold  L.  Johnson,  Deputy  General  Coun.sel.  MSRB 
(December  3,  1991);  letter  from  Lawrence  Morillo, 
Senior  Vice  President,  Pershing,  to  Harold  L. 
John.son,  Deputy  General  Counsel.  MSRB 
(December  6.  1991);  letter  from  James  H.  Pyle. 
Managing  P.irtner,  Terry  L.  McCulIough.  Partner. 
Richard  E.  Whalen.  Partner,  and  Benita  I.  Simon. 
Partner.  Elmer  E.  Powell  and  Company,  to  Harold 
L  Johnson,  Deputy  General  Counsel,  MSRB 
(November  27,  1991 );  letter  from  {:;eorge 
Brakalselos.  Vice  President.  Public  Securities 


There  were  no  comments  specifically 
opposing  this  particular  proposed  rule 
change. 

The  commenters  who  supported  the 
draft  amendments,  including  the 
proposed  rule  change,  stated  that  they 
generally  believed  that  the  amendments 
would  increase  the  efficiency  of 
transaction  settlement  through  the  more 
universal  use  of  automated 
confirmation/acknowledgement  systems 
and  book-entry  deliveries.  The  primary 
reason  cited  for  this  increased  efficieii(:y 
was  the  elimination  of  exemptions 
which  allow  for  the  clearance  and 
settlement  process  to  occur  outside  of 
automated  systems.  These  commenters 
indicated  that  a  primary  benefit  of  the 
draft  amendments  would  be  the 
elimination  of  the  time  consuming 
exception  processing  necessary  when  a 
transaction  is  confirmed,  cleared,  and 
settled  outside  of  the  automated 
systems. 

One  commenter  stated  specifically 
that  there  are  a  substantial  number  of 
institutional  customer  transactions  that 
currently  are  settled  by  book-entry,  but 
which  are  not  confirmed/acknowledged 
in  an  automated  system.^  Of  the  several 
amendments  which  were  part  of  the 
August  1991  draft  amendments,  the 
MSRB  made  the  proposed  rule  change 
the  last  for  implementation  so  that 
dealers  would  have  time  to  make  DVF/ 
RVP  settlement  arrangements  with 
customers  that  have  not  previously 
made  arrangements  to  use  automated 
confirmation/acknowledgement 
systems.  As  stated  above,  there  were  no 
opposing  comments  relating  specifically 
to  the  proposed  rule  change. 

In  addition,  the  MSRB's  proposed 
implementation  timetable  for  the  draft 
amendments  was  published  for 
comment  in  April  1992.  Two  comment 
letters  were  received. 7  The  commenters 


Association,  to  H.irulr!  L.  lohnson.  Deputy  (^m-;,,! 
Counsel.  MSRB  (November  19,  1991):  letter  frnm 
Thomas  Sargant,  Vice  President,  The  Repional 
Municipal  Operations  A.«sociation.  to  Harold  L 
lohnson.  Deputy  (rf?neral  Counsel.  MSRB 
(December  12.  1991):  letter  from  Georgp  J.  Minnig. 
Chdirinati,  Rtgiilatory  and  Clearance  Clommittei'. 
Securities  Industry  ."issocialion.  to  Harold  L 
lohnson.  Deputy  General  Counsel.  MSRB 
(Decembere.  1991 1;  letter  from  Jerome  Clair. 
Man.iging  Director,  and  Robert  Mattel.  Assistant 
Man.iger,  Smith  Barney.  Harris  I'pham  &  Co..  Im 
to  H;iri>ld  L.  Johnson.  Deputy  Ger>rral  Counsel. 
MSKB  (December  9.  1991);  letter  from  Roger 
Springate.  Jr..  Springate  and  Company,  to  Harulii  I  . 
lohnson.  Deputy  General  Counsel.  MSKB 
(December  13.  1991);  and  letter  from  Rii  k  Farrell. 
Assistant  Vice  President.  United  Missouri  H,ink. 
N.A..  to  Harold  L.  lohnson.  Deputy  Genetal 
Counsel.  MSRB  (November  5.  1991). 

•■  See  supra,  note  5.  letter  from  First  Ch:{  d;;o 
Capital  Markets,  Inc. 

'  .See  letter  from  Margaret  Sullivan.  AssistdMi  Vi,  e 
Pre.sidenl.  The  First  National  Bank  of  Chic.igo.  to 

Ci>ni.:i:.-'d 
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generally  supported  the  iraplementatioQ 
plan  as  it  related  to  the  proposed  rule 
change. 

III.  Discussion 

The  Commission  believes  that  the 
MSRB's  proposed  rule  change  is 
consistent  with  Sections  15B  and  17A  of 
the  Act.B  Section  15B.  among  other 
things,  requires  that  the  MSRB's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
(leaning,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in.  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and.  in  general,  to  protect  investors  and 
the  public  interest.^  Section  17A 
mandates  the  creation  of  a  national 
system  for  automated  clearance  and 
settlement  of  securities  transactions. 
While  municipal  securities  are  defined 
generally  as  exempted  securities  under 
the  Act.'o  municipal  securities  are 
specifically  included  for  purposes  of 
Section  17'a  of  the  Act.  n 

The  clearancve  of  institutional 
customer  transactions  in  municipal 
se<\)rities  is  accomplished  in  large  part 
through  the  use  of  automated 
confirmation/acknowledgement  s^-stems 
operated  by  clearing  corporations 
registered  with  the  Commission.  The 
automated  confirmation/ 
acknowledgement  process  allows  a 
dealer  to  send  a  confirmation  to  an 
institutional  custonDer  electronically. 
The  customer  (or  the  customer's 
clearing  agent)  then  can  electronically 
acknowledge  the  transaction  after  it 
receives  the  confirmation.  This  prot.-ess 
provides  substantial  efficiencies  and 
cost  savings  to  the  municipal  securities 
market  by  ensuring  timely  settlement  of 
the  transaction,  and  eliminates  much  of 
the  time  consuming  and  expensive 
manual  processing  associated  with 
paper  confirmations  by  providing  an 
electronic  record  of  the  transaction. 

Currently,  MSRB  Rule  G-15(d)(ii) 
requires  that  DVP/R\T  customer 
transactions  eligible  for  automated 
confirmation/acknowledgement  systems 
be  confirmed/acknowledged  through 
such  a  system  if  each  party  to  the 
transaction  is  a  member  of  a  registered 
clearing  agency  offering  confirmation/ 
acknowledgement  services  or  uses  a 


Hiirokl  L.  Johnson.  Dpputy  Genwal  Counsel.  MSRB 
(M*y  26. 1992)  and  letter  from  Mario  P  DeAngelo. 
Vice  PresidwW.  Alex.  Brown  ft  Sons.  Inc  .  to  Harold 
L.  Johnson.  DepuryGetteral  Counsel.  MSRB  (April 
29.  19921. 

•  15  t'.SX:.  780-4  mi  7»q-l  (19««). 

'•IS  IJ.S.C.  78o-l(b)(2)(C)  (19881. 

•"15  U.S.C  7ec(a)(12«A)(ii)  (19881. 

■'15U.S.C.  78c(aKl2)fB)(il)(19Bfl). 


clearing  agent  for  the  transaction  that  is 
a  member  of  such  a  clearing  agency.  The 
current  rule  does  not  require  use  of  t)ie 
automated  confirmation/ 
acknowledgement  system  if  one  or  both 
of  the  parties  are  not  members  of  the 
registered  clearing  agency  performing 
automated  confirmation/ 
acknowledgement  services.  The  current 
exemption  in  the  rule  was  provided  to 
allow  dealers  to  make  DVP/RVP 
settlements  with  customers  that  have 
not  made  arrangements  to  use  the 
automated  confirmation/ 
acknowledgement  systems.  The 
exemption  was  intended  to  exist  only 
during  the  transition  period  to  full  use 
of  automated  clearance  and  settlement 
systems  in  the  municipal  securities 
market. 

The  proposed  rule  change,  which  will 
now  require  the  use  of  an  automated 
confirmation/acknowledgement  system 
for  all  DVP/RVP  customer  transactions 
that  are  eligible  for  processing  in  such 
systems,  is  the  third  and  final  phase  of 
the  MSRB's  overall  plan  to  complete  the 
transition  of  the  municipal  securities 
market  to  automated  techniques  of 
clearance  and  settlement. 12  Due  to 
various  difficulties  that  have  been 
reported  by  dealers  in  ^sing  automated 
confirmation/acknowledgement  systems 
and  in  obtaining  the  full  co-operation 
from  institutional  customers  and  their 
clearing  agents  in  acknowledging 
transactions,  the  proposed  rule  change 
was  selected  by  the  MSRB  to  be  the  final 
phase  of  the  implementation  plan. 

The  Commission  believes  tnat  the 
proposed  rule  change  furthers  the  goals 
of  Section  17A  of  the  Act  by  reducing 
reliance  on  inefficient  manual 
procedures  for  dearing  trades  in 
municipal  securities.  In  addition,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  Section  15B  of 
the  Act  because  the  prop>osed  rule 
change  is  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  clearing,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and.  in  general,  to  protec.1  investors  and 
the  public  interest. 

Significantly,  the  Commission  also 
notas  that  the  proposed  rule  change  is 
(insistent  with  the  recommendations  of 
the  Backmann  Task  Force  »'  and  the 


Croup  of  Thirty  cxinceming  automated 
clearance  and  settlement.'* 
Furthermore,  the  pTO(>osal  is  consistent 
with  Sec;urities  and  Exchange 
Commission  Chairman  Levitt's  request 
to  the  MSRB  in  October  1993  that  the 
MSRB  develop  a  plan  to  compress  the 
current  fifth  day  after  trade  date  ( "T+5") 
regular-way  settlement  cycle  in  the 
municipal  securities  market  to  a  third 
day  after  trade  date  {"T+3  ")  settlement 
by  June  1.  1995.  "5  The  Commission 
believes  that  the  proposed  rule  change 
will  facilitate  T+3  settlement  by 
increasing  the  efficiency  of  the 
clearance  process  through  the  use  of 
automated  confirmation/ 
acknowledgement  systems  which  are 
capable  of  providing  transaction  and 
settlement  information  much  faster  than 
mailed  confirmations. 

The  MSRB  requested  that 
implementation  of  the  proposed  rule 
change  be  delayed  until  fuly  1,  1994  to 
allow  dealers  sufficient  time  to  make 
any  changes  that  may  be  necessary  in 
their  clearance  practices.  The 
Commission  agrees  with  the  MSRB  that 
luly  1,  1994  is  both  a  sufficient  and  an 
appropriate  amount  of  time  in  which  to 
allow  dealers  to  make  any  changes  that 
may  be  necessary  in  their  clearance 
practices  and  therefore  is  delaying  the 
effective  date  of  the  rule  change  until 
July  1,1994. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  Sections  15B  and 
17A  of  the  Act.  and  with  the  rules  and 
regulations  thereunder. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  >&  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-11)  be.  and  hereby  is, 
approved.  Consistent  with  the  MSRB's 


<■:  For  further  deLiils  concerning  the  MSKB's 
overall  plan,  see  Securities  Excban^te  Act  Release 
Nos.  32640  Outy  22.  19931.  58  FR  39260  and  33275 
(December  2.  1993).  58  FR  64992. 

>  ■  The  Bachmaon  Task  Farce  was  a  panel  of 
financial  industry  leaders  fonnud  lo  sludv 
improvements  necessary  lo  the  cieaiancp  and 


settlement  system  For  further  details  concemir>g 
the  recommpndations  of  the  Ba<  hmann  Task  Force, 
see  Report  of  the  Bachmami  Task  Force  on 
Clearance  and  Settlement  Refonn  in  U.S  5>ecurilies 
Markets  (May  1992) 

"The  Group  of  Thirty  is  an  independent  non- 
partisan, non-profit  organization  cst.iblished  in 
1978  whose  f  mction  is  to  sttidv  inlernstional 
economic  and  financial  issues.  The  Group  of 
Thirty's  recommendations  are  discussed  in  Group 
of  Thirty.  Clearance  and  Settlement  Systems  in  llie 
World's  Securities  Markets  (Mart.h  1989). 

"See  Jetter  from  Arthur  Levitt.  Chairman. 
Cf)mmissinn,  lo  David Clapp.  Chairman.  MSRB 
(October  7.  1993). 

June  1.  1995  is  the  implementation  dale  for  Rule 
15c6-l  under  the  Act  that  establishes  three 
business  days  instead  of  five  business  days  as  the 
standard  settlement  timeframe  for  broker-dealer 
transactions  See  Securities  Act  Release  No.  7022: 
Securities  Exchange  .Act  Release  No.  33023;  and 
Investment  Company  Act  Release  No.  19768 
(October  6.  19931.  58  FK  52891. 

"■15US.C.  78s(bl(2)(1988). 
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request,  the  proposal  is  approved  with 
an  effective  date  of  July  1, 1994. 

For  tb«  Conunission,  by  the  Division  of 
Mariet  Regulation,  pursuant  to  dclegatod 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-2014  Filed  l-2»-94;  8:45  ami 
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[Release  No.  34-33517;  File  Na  SR-NASD- 
83^46] 

Self-Regulatory  Organizatiorts; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  Concerning 
the  Imposition  of  Substantive  and 
Procedural  Requirements  on  Memtiers 
Entering  into  Clearing  Agreements 

January  24. 1994. 

On  November  12,  1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19l>-4  thereunder.^  The  rule  change 
creates  a  new  Section  47  under  Rules  of 
Fair  Practice,  Article  HI,  which  will 
require  members  entering  into  clearing 
or  carrying  agreements  (collectively 
referred  to  as  "clearing  agreements")  to 
specify  the  obligations  and  super\'isory 
responsibilities  of  both  the  introducing 
and  clearing  firm.  The  new  rule  will 
also  contain  procedural  provisions 
requiring  members  to  submit  to  the 
NASD  agreements  for  review  or  review 
and  approval,  depending  on  the 
circumstances. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance,  was 
provided  by  issuance  of  a  Commission 
relea.se  and  by  publication  in  the 
Federal  Register.^  No  comments  were 
received  in  response  to  the  Commission 
release.  This  order  approves  the 
proposed  rule  change. 

I.  Introduction 

Currently,  the  NASD's  rules  do  not 
regulate  any  of  the  terms  of  or  require 
submission  to  the  NASD  of  clearing 
agreements  entered  into  by  NASD 
members.  The  New  York  Stock 
Exchange  ("NYSE")  and  American 
Stock  Exchange  ("Amex")  (collectively 
referred  to  as  "Exchanges"),  however, 
do  regulate  these  agreements  entered 


into  by  their  members:  '*  the  Exchange 
Rules  concerning  clearing  agreements 
are  identical.  In  general,  the  Exchange 
Rules  require  that  the  terms  of  the 
clearing  agreements  identify,  at  a 
minimum,  the  party  responsible  for 
seven  enumerated  functions.  In 
addition,  members  entering  into 
carrying  agreements  must  submit  the 
agreement  to  the  applicable  exchange 
for  approval  prior  to  becoming  effective; 
if  a  party  to  a  clearing  agreement  is  a 
member  of  both  the  NYSE  and  the 
Amex,  then  it  need  only  submit  the 
agreement  to  the  NYSE.s 

II.  Description  of  the  NASD's  New  Rule 
Concerning  Clearing  Agreements 

With  limited  exception,  the  NASD's 
new  rule  will  impose  the  same 
requirements  on  NASD  members  as  the 
Exchanges  impose  on  their  members.  As 
under  the  Exchange  Rules,  subsection 
(a)  of  the  NASD  rule  requires  that 
clearing  agreements  entered  into  by 
NASD  members  designate  which  party 
to  the  agreement  is  responsible  for; 
Opening,  approving  and  monitoring 
customer  accounts;  extending  credit; 
maintaining  books  and  records; 
receiving  and  delivering  funds  and 
securities;  safeguarding  funds  and 
securities;  preparing  confirmations  and 
statements;  and  accepting  orders  and 
executing  transactions.  In  respK>nse  to 
recent  Commission  amendments  to  the 
net  capital  rule."  the  NASD  rule 
imposes  an  additional  requirement 
beyond  those  imposed  by  the 
Exchanges.^  NASD  members'  clearing 
agreements  must  identify  whether 
customers  are  customers  of  the  clearing 
member  for  purposes  of  the 
Commission's  financial  responsibility 
rules  and  the  Securities  Investor 


<'17CFR200.30-3(aKl2). 
M5U.S.C.  788(bKl)(19e8). 
117  CFR  240.19b-4  (1993). 
1  Securities  Exchange  Act  Release  No.  33297  (Dec. 
7.  1993).  S8  FR  65210  (Dec.  13.  1993). 


•  NYSE  Rule  382(4)  and  Amex  Rule  400(a) 
(collectively  referred  to  as  "Exchange  Rules").  Sec 
also  Securities  Exchange  Act  Release  No.  18497 
(Feb.  19.  1982).  47  KR  8284  (Feb.  25.  1982) 
(approval  of  NYSE  clearing  agreement  rule): 
Securities  Exchange  Act  Release  No.  18924  (July  26, 
1982).  47  FR  33354  (Aug.  2.  1982)  (clarification  of 
NYSE  order  approving  NYSE  clearing  agreement 
rule);  Securities  Exchange  Act  Release  No.  18867 
()uly  2, 1982).  47  FR  30333  (July  13.  1982)  (approval 
of  Amex  clearing  agreement  rule). 

>  Securities  Exchange  Act  Release  No.  18867  (July 
2,  1982).  47  FR  30333  (July  13.  1982). 

•Securities  Exchange  Act  Release  No.  31511 
(Nov.  24.  1992).  57  FR  56973  (Dec.  2,  1992) 
(amending  Rule  lSc3-3  under  the  Act). 

'The  NYSE  has  issued  an  Information  Memo 
informing  its  manors  of  the  new  net  capital 
requirements  for  Introducing  firms.  NYSE 
Infonnotion  Memo.  No.  93-35  (Aug.  24.  1993).  This 
memo  requires  all  NYSE  members  to  either  flle  a 
notice  of  intent  to  meet  the  minimum  net  capital 
requirement  of  $250,000  or  submit  an  amended 
clearing  agreement  reflecting  the  provisions 
required  under  the  new  capital  rule  to  qualify  lor 
alternative  minimum  na*  capital  raquiremenU 
(SS.OOO  or  S50.000.  depending  on  the 
circumstances). 


Protection  Act  ("SIPA").  In  addition, 
upon  the  opening  of  a  customer  account 
which  will  be  introduced  on  a  fully 
disclosed  basis,  the  new  rule  requires 
written  notification  to  the  customer  of 
the  existence  of  the  clearing  agreement. 
Moreover,  the  new  rule  will  require  the 
clearing  agreement  to  identify  the  party 
responsible  for  providing  the  written 
notification.  Regardless  of  the 
procedural  requirements  concerning 
submission  of  a  clearing  agreement  to 
the  NASD  (discussed  below),  as  of  the 
effective  date  of  the  new  rule,  all 
clearing  agreements •  to  which  a  NASD 
member  is  a  party  must  comply  with  the 
substantive  provisions  of  subsection  (a). 
Thus,  any  agreement  not  currently  in 
compliance  with  subsection  (a)  must 
either  be  amended  or  terminated  on  or 
before  the  effective  date  of  the  new 
rule.9 

Subsections  (b)  and  (c)  of  the  new  rule 
outlme  the  procedural  requirements  for 
submitting  clearing  agreements  to  the 
NASD  for  review  or  review  and 
approval.  If  a  clearing  member 
designated  to  the  NASD  for  oversight 
amends  a  clearing  agreement  with 
respect  to  the  items  enumerated  in 
subsection  (a)  or  enters  into  a  clearing 
agreement,  the  member  must  submit  the 
agreement  to  the  NASD  for  review  and 
approval.  If,  on  the  other  hand,  an 
introducing  member  designated  to  the 
NASD  for  oversight  amends  a  clearing 
agreement  with  resp)ect  to  the  items 
enumerated  in  subsection  (a)  or  enters 
into  a  clearing  agreement  where,  in 
either  case,  the  other  party  to  the 
agreement  is  designated  to  another  Self- 
Regulatory  Organization  ("SRO")  for 
oversight,  then  the  member  must  submit 
the  agreement  to  the  local  NASD  district 
office  for  review. 

III.  Discussion 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
commission  finds  that  the  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act.'o  Section  15A(b)(6) 
requires,  in  part,  that  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 
and  manipulative  acis  and  practices, 
promote  just  and  equitable  principles  of 


•This  Commission  notes  that  this  rule  will  apply 
to  agreements  covering  customer  accoimts  carried 
on  an  omnibus  basis  and^or  customer  accounts 
carried  on  a  fully  disclosed  basis. 

•The  NASD  has  requested  an  effective  date  of 
April  15,  IDM.  Conversation  bet%veen  Robert  Smith. 
Attorney,  NASD,  and  Michael  Ryan.  Attomev.  SEC 
(Ian.  24,  1994). 

W15U.S.C  78  0-3(bH6). 
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trade,  and  to  protect  investors  and  the 
public  interest. 

The  rule  change  will  add  a  new 
section  to  the  NASDs  Rules  of  Fair 
Practice  requiring  that  all  clearing 
agreements  allocate  between  the  parties 
certain  hinctionsand  responsibilities 
concerning  the  handling  of  customer 
accounts.  Furthermore,  upon  the 
opening  of  a  customer  account,  if  the 
customer's  account  is  to  be  introduced 
on  a  fully  disclosed  basis,  the  new  rule 
will  require  written  disclosure  to  the 
customer  of  the  existence  of  a  clearing 
agreement.  Depending  on  the 
circumstances,  the  rule  will  also  require 
members  to  submit  clearing  agreements 
to  the  NASD  for  review  or  review  and 
approval. 

Adoption  of  this  rule  will  create 
uniformity  among  the  NYSE,  Amex  and 
the  NASD  in  the  regulation  of  clearing 
agreements  and  will  reduce  confusion 
regarding  the  identity  of  the  party  to  the 
agreement  responsible  for  certain 
introducing  and  clearing  obligations. 
Consistent  with  the  Exchanges,  the  new 
rule  will  provide  members  the 
flexibility  to  allocate  func^tions  and 
responsibilities  between  themselves  in 
accordance  with  the  nature  of  their 
relationship  and  business. 

The  Commission  notes  that  no 
contractual  arrangement  for  the 
allocation  of  hinctions  between  an 
introducing  and  carrying  organization 
can  operate  to  relieve  either 
organization  from  their  respective 
responsibilities  under  the  federal 
securities  laws  and  applicable  SRO 
rules.  SRO's  may,  however,  under 
appropriate  circumstances,  relieve  an 
organization  from  certain 
responsibilities  which  would  accrue  to 
that  party  absent  agreement." 

As  discussed  above,  the  NASD's  new 
rule,  which  differs  from  the  Exchange 
Rules  in  this  respect,  provides  that 
clearing  agreements  must  specify 
whether  customers  are  customers  of  the 
clearing  member  for  purposes  of  the  Act 
and  SIPA.  The  Commission  notes, 
however,  that  compliance  with  the 
NASD's  new  role  does  not  necessarily 
result  in  satisfying  the  requirements 
under  Rule  15c3-l  >2  allowing  $5,000  in 
minimum  net  capital.  To  take  advantage 
of  the  $5,000  minimum  net  capital 
requirements,  a  fully  disclosed 
introducing  firm,  among  other  things, 
must  be  a  party  to  a  clearing  agreement 
that  provides  that,  for  purposes  of  the 
Act  and  SIPA.  the  introduced  customer 
accounts  are  the  responsibility  of  the 


carrying  firm.i^  If  the  clearing 
agreement  fails  to  include  this 
provision,  the  Commission  considers 
the  introducing  member  as  a  firm  in 
possession  of  customer  funds  or 
securities  subject  to  higher  net  capital 
requirements. 

IV.  Conclusion 

In  conclusion,  for  the  reasons  stated 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act.  This  rule 
change  will  provide  greater  uniformity 
within  the  industry  in  the  regulation  of 
clearing  agreements  and,  thus,  will 
reduce  confusion  regarding  the  identity 
of  the  party  to  an  agreement  responsible 
for  certain  introducing  and  clearing 
obligations. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change.  SR-NASD-93-46 
be.  and  hereby  is.  approved,  effective 
April  15,  1994.>* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  94-2015  Filed  1-28-94:  8;45  ami 
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[Release  No.  34-33516;  Fil«  No.  SR-MBS- 
93-02] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Minimum  Capital  Requirements  of 
Broker  Applicants  for  Membership 

lanuary  24.  1994. 

On  March  3,  1993,  the  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBS-93-02)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ( "Act').i  On 
August  12. 1993.  MBS  filed  Amendment 
No.  1  to  the  proposed  rule  change 
("Amendment  No.  1").2  The  proposed 


rule  change  amends  MBS's  rules 
concerning  the  minimum  capital 
requirements  for  membership  of  broker 
applicants.  The  Commission  published 
notice  of  the  proposed  rule  change,  as 
amended,  in  the  Federal  Register  on 
December  10.  1993.'  No  comments  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  amends  the 
minimum  capital  requirements  for 
membership  of  broker  applicants  to 
bring  the  minimum  capital  requirements 
more  in  line  with  the  levels  of  risk 
posed  by  different  types  of  participants. 
Under  the  proposed  rule  change,  in 
order  for  a  broker  applicant  to  become 
a  participant,  it  will  be  required  to  have 
net  capital  (as  determined  in  accordance 
with  Securities  Exchange  Act  Rule 
15c3-l  *  or  in  accordance  with  the 
Government  Securities  Act  of  1986 
("GSA")  5  of  not  less  than  $5,000,000. 

II.  Discussion 

The  Commission  believes  that  MBS's 
proposed  rule  change  is  consistent  with 
section  17A(b)(3)  (A)  and  (F)  of  the  Acts 
in  that  it  will  promote  the  safeguarding 
of  securities  and  funds  in  the  custody  or 
control  of  MBS.  or  for  which  it  is 
responsible.  The  Commission  believes 
that  MBS's  new  minimum  capital 


'  <  One  SKO.  however,  may  not  unilaterally 
expmpi  a  member  ht>m  the  rules  of  another  SRO  to 
which  the  memtier  also  belongs. 

•-17CT-R240.15ca-l(a)(2)(vi). 


'  'Securities  Exchange  Act  Release  No.  31511 
(Nov.  24.  1992).  57  FR  56973  (Dec.  2.  1992).  See 
also  Letter  from  Richard  C.  Ketchum.  Director. 
Division  of  Market  Regulation  to  David  Marcus. 
New  York  Slock  Exchange  {)an.  14.  1985). 

I 'See  supra  note  9. 
•■'17CFR200.3O-3(a)(12). 
•15U.SC.  78s(b)(l)(198«). 
^  Letter  from  George  T.  Simon.  Foley  It  Lardner. 
to  lack  Drogin.  Branch  Chiet.  Division  of  Market 


Regulation.  Commission  (August  12,  1993).  See  also 
letter  from  David  T.  Rusoff.  Foley  &  Lardner.  to  Ari 
Burstein.  Attorney.  Division  of  Market  Regulation. 
Commission  (September  29.  1993).  Amendment  No. 
1  changes  the  basis  for  determining  the  new  broker 
applicant  capital  requirements  from  "total  capital 
and  allowable  subordinated  liabilities"  as  set  forth 
in  the  original  rule  filing  to  "net  capital." 

J  SRCurities  Exchange  Act  Release  No.  33273 
(December  2,  1993).  58  FR  64989. 

M7CFR240.15C3-1 

Rule  15c3-1  establishes  the  net  capital 
requirements  for  brokers  and  dealers.  To  determine 
net  capital.  Rule  15c3-l  requires  a  broker  or  a 
dealer  to  deduct  from  net  worth,  as  computed  in 
accordance  with  generally  accepted  accounting 
principles,  assets  not  readily  convertible  into  cash, 
including  most  unsecured  receivables,  and  then  add 
to  net  worth  subordinated  liabilities.  A  broker  or  a 
dealer  also  must  deduct  certain  percentages  bt>m 
the  securities  and  commodities  positions  that  it 
carries  in  its  proprietary  account. 

'Pub.  L.  99-571.  100  Stat.  3208  (1986). 

Participants  in  the  secondary  market  for  U.S. 
government  securities  are  regulated  under  the 
authority  of  the  GSA.  which  brought  all  government 
securities  brokers  and  dealers  under  federal 
supervision.  A  government  securities  broker  or 
dealer  is  an  entity,  including  a  rinincial  institution, 
that  acts  as  a  broker  or  dealer  of  government 
securities.  The  term  "'registered  government 
.securities  broker  or  dealer"  means  a  broker  or 
dealer  conducting  a  business  exclusively  in 
government  and  other  exempted  securities 
(excluding  municipal  securities  and  that  is 
registered  pursuant  to  section  lSC(a)(1)(A)  of  the 
Act.  )oinl  Report  on  theCovemroenI  Securities 
Market.  January  1992. 

•  15  U.S.C.  78q-l(bH3)  (A)  and  (F)  (1988). 
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requirement  is  both  a  su^icient  and 
appropriate  amount  to  require  of  broker 
applicants  for  membership.  The 
required  net  capital  (as  determined  in 
accordance  with  Securities  Exchange 
Act  Rule  15c3-l  or  in  accordance  with 
the  Government  Securities  Act  of  1986) 
of  not  less  than  $5,000,000  provides  an 
adequate  level  of  protection  to  the 
clearing  corporation  in  the  event  of  the 
broker's  insolvency.  In  addition,  the 
requirement  is  consistent  with  the 
minimum  capital  requirements  for 
admission  imposed  by  other  clearing 
agencies.' 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
MBS-93-02)  be,  and  hereby  is, 
approved. 

For  the  Commnsion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarbnd, 

Deputy  Secretary. 

|FR  Doc.  94-2011  Filed  1-28-94;  8:45  ami 
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[Release  No.  34-33506;  File  No.  SR-NASO- 
93-65 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Exclusion  of  Class  Action 
Claims  From  Artltration 

January  24, 1994. 

Pursuant  to  settion  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  giyen  that  on  November  4, 1993, 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  |[n-oposed  rule  change  as  described 
in  Items  I,  II,  and  HI,  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  See  Rules  of  the  Participant;  Trust  Company. 
Article  IV,  Rule  1.  Section  3|aMi)(B)  (qualirications 
end  dutins  of  participants)  and  Securities  Exchange 
Act  Release  No.  32722  (August  5.  1993),  58  FR 
42993  (establishing  new  categories  of  membership 
In  the  netting  system  at  the  Government  Securities 
Clearing  Corporation). 

•15lJ.S.C78s(b)(2)(1988). 
•17CFR2O0.3O-3(a)(12). 


I.  Self-Regnlatoiy  Organization's 
Statement  of  the  Tenrns  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Section  12(d)(3)  of  the  Code  of 
Arbitration  Procedure  ("Code")  relating 
to  the  exclusion  of  class  action  claims 
from  arbitration.  Below  is  the  text  of  the 

[)roposed  rule  change.  Proposed  new 
anguage  is  italiciz^. 

Code  of  Arbitration  Procedure 
Required  Submission 

SEC.  12. 

•  •     .    •         •         • 

(d)  Class  Action  Claims 

•  *        •        •        • 

(3)  No  member  or  associated  person 
shall  seek  to  enforce  any  agreement  to 
arbitrate  against  a  customer,  other 
member  or  person  associated  with  a 
member  who  has  initiated  in  court  a 
putative  class  action  or  is  a  member  of 
a  putative  or  certiHed  class  with  respect 
to  any  claims  encompassed  by  the  class 
action  unless  and  until;  (A)  The  class 
certification  is  denied:  (B)  the  class  is 
decertified:  (C)  the  customer,  other 
member  or  person  associated  with  a 
member  is  excluded  from  the  class  by 
the  court:  or  (D)  the  customer,  other 
member  or  person  associated  with  a 
member  elects  not  to  participate  in  the 
putative  or  certified  class  action  or,  if 
applicable,  has  complied  with  any 
conditions  for  withdrawing  from  the 
class  prescribed  by  the  court. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Cling  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  a.spects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Section  12(d)(3)  of  the  Code  bars 
members  or  associated  persons  from 
seeking  to  enforce  an  agreement  to 
arbitrate  against  a  customer  where  the 
customer  has  initiated  in  court  a 
putative  class  action  or  is  a  member  of 
a  putative  or  certified  class  with  respect 
to  any  claims  encompassed  by  the  class 


action.  The  section,  however,  omits 
reference  to  claimants  who  are 
associated  persons  and  member-to- 
member  disputes.  As  a  result,  some 
respondents  have  argued  that  class 
actions  encompassing  such  claimants 
can  be  submitted  to  arbitration  under 
the  Code.  The  NASD  has  determined 
that  the  original  intent  of  the  section 
was  to  exclude  class  action  claims  by 
associated  persons,  including 
employment-related  claims,  and  other 
industry  class  actions  from  arbitration, 
as  well  as  customer-related  class 
actions.  Accordingly,  the  NASD  is 
proposing  to  amend  Section  12(d)(3)  of 
the  Code  to  clarify  that  the  prohibition 
in  the  provision  is  total  and 
encompasses  class  actions  in  which  a 
member  or  an  associated  person  may  be 
the  subject  of  a  class  action. 

The  proposed  amendment  to  Section 
12(d)(3l  of  the  Code  adds  references  to 
"other  member  and  person  associated 
with  a  member"  to  clarify  that  the 
prohibition  against  seeking  to  enfon;e  an 
agreement  to  arbitrate  applies  not  only 
to  class  actions  in  which  a  claimant  is 
a  customer,  but  to  class  actions  in  which 
an  associated  person  or  a  member  is  a 
party. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act>  in  that  the  proposed  rule  change 
will  facilitate  the  arbitration  process  for 
all  participants  by  preventing  certain 
categories  of  actions  fi-om  being  brought 
in  the  NASD's  arbitration  forum  and  for 
which  forum  does  not  have  the 
procedures  or  resources  to  handle.  The 
proposed  rule  change,  by  preventing 
such  claims  from  being  brought  in 
arbitration,  will  also  facilitate  the 
disposition  of  such  actions  in  court  by 
preventing  the  diversion  of  resources  to 
efforts  to  enforce  agreements  to  arbitrate 
such  claims. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  nn  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization  "s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


•15  U.S.C.  7Bo3(1988). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  v\Titten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the  , 

Commission,  and  all  written  ' 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  21. 1994. 

For  the  Coramission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
IFR  Doc  94-2016  Filed  1-28-94;  8:45  ami 
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CRetoas*  No.  34-33507;  Fii«  No.  SR-NASD- 
93-24] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange  to  Expand  the 
Universe  of  Equity  Securities  Eligible 
for  Quotation  in  the  OTC  Bulletin 
Board  Service 

January  24. 1994. 
I.  Introduction 

On  April  5. 1993.  the  National 
Association  of  Securities  Dealers,  Inc. 


("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")»  and  Rule 
19b-4  thereunder.2  a  proposed  rule 
change  to  expand  the  universe  of  equity 
securities  eligible  for  quotation  in  the 
OTC  Bulletin  Board  Service  ( "OTCBB "). 
Specifically,  the  NASD  proposes  that 
any  equity  security  meeting  the 
following  criteria  will  be  deemed 
eligible  for  quotation  in  the  OTCBB:  (1) 
The  security  is  listed  on  one  or  more 
regional  stock  exchanges  in  the  U.S.  and 
(2)  the  security  does  not  meet  the 
requirements  for  dissemination  of 
transaction  reports  through  the  facilities 
of  the  Consolidated  Tape  ("non-Tape  B 
securities"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32169  (April 
19.  1993).  58  FR  22010.  The 
Commission  received  five  comment 
letters  on  the  proposals  and  an  NASD 
response  to  those  letters.*  all  of  which 
are  discussed  below.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  NASD  proposes  to  expand  the 
universe  of  equity  securities  eligible  for 
quotation  in  the  OTCBB.  In  the  NASD's 
original  proposal  to  implement  the 
OTCBB.s  the  universe  of  securities 
classified  as  potentially  eligible  for 
inclusion  was  limited  to  equity 
securities  that  were  neither  qualified  for 
inclusion  on  Nasdaq  nor  listed  on  a  U.S. 
securities  exchange.  The  instant  filing 
would  expand  that  classification  by 
permitting  certain  exchange-listed 
equities  to  be  quoted  in  the  OTCBB.  The 
subset  of  equity  securities  affected  by 
this  proposal  is  limited  to  those  listed 
on  any  regional  stock  exchange  (i.e.. 


'tS  U.S.C  7estb)(l)  (1988). 

i  17  CFR  240.19b-4  (1991). 

3  Se«  letter  from  Ceorg*  W.  Mann.  Senior  Vice 
President  and  General  CounMl.  Boston  Stock 
Exchange.  Inc  (BSE"),  to  Jonathan  G.  Kati. 
Secretary.  Commi.'.sion.  dated  May  18. 1993;  letter 
from  David  P.  Semali.  Vice  President.  Pacific  Slock 
Exchange.  Inc.  CPSE").  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  May  18. 1993;  letter 
from  William  W.  Uchimoto,  Vice  President  and 
General  Counsel.  Philadelphia  Stock  Exchange.  Inc. 
CPhlx").  to  Jonathan  C.  Katz.  Secretary. 
Commission;  letter  from  Edward  G.  Culver\*ell. 
Culverwell  ft  Co.  Inc.  (•■Culverwell"),  to  Jonathan 
Katz.  Secretary.  Commission,  dated  October  18. 
1993;  and  letter  from  Cheryl  Hess.  Chief  Financial 
OfPicer.  Thoratec  Laboratories  Corporation 
("Thoratec")  to  Secretary.  Commission,  dated 
Novembers.  1993. 

«  See  letter  from  Robert  E.  Aber.  Vice  President 
and  General  Counsel.  NASD,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  November  9. 1993. 

'Securities  Exchange  Act  Release  No.  27975-A 
(.Mav  30. 1990).  55  FR  23161  (File  No.  SR-NASO- 
68-19). 


current  and  prospective  listings)  and  not 
included  in  the  definition  of  "Eligible 
Securities"  under  the  Consolidated 
TapePlan.8 

The  NASD  currently  engages  in 
surveillance  of  the  relevant  securities.  In 
1991.  the  NASD  Schedule  H  end-of-day 
reporting  requirements  were  expanded 
to  cover  over-the-counter  ("OTC") 
transactions  in  exchange-listed  equities 
that  were  not  eligible  for  transaction 
reporting  on  the  Consolidated  Tape.' 
Under  the  current  proposal,  this  same 
group  of  equity  securities  would  become 
eligible  for  quotation  in  the  OTCBB  by 
NASD  member  firms  that  function  as 
market  makers  in  this  electronic 
medium.  The  NASD  states  that  its 
surveillance  capabilities  will  be 
enhanced  by  the  electronic  capture  of 
quotation  data  to  the  extent  that  member 
firms  elect  to  quote  these  securities  in 
the  OTCBB. 

In  the  present  proposal,  the  NASD 
states  that  it  recognizes  that  some 
securities  covered  by  this  rule  change 
might  eventually  qualify  for 
dissemination  of  transaction  reports 
over  the  Consolidated  Tape  by  listing  on 
one  of  the  primary  stock  exchanges.  If 
this  occurs,  the  security  would  no 
longer  be  qualified  for  quotation  in  the 
OTCBB.  NASD  member  firms  desiring 
to  continue  as  market  makers  for  those 
securities  would  have  to  then  register  as 
Consolidated  Quotation  Service 
("CQS")  market  makers  in  accord  with 
Part  VII  of  Schedule  D  to  the  NASD  By- 
Laws. 

III.  Summary  of  Comments 

The  Commission  received  five 
comment  letters  on  the  proposal,  of 
which  two  favor.»  and  three  oppose 
Commission  approval  of  the  proposal. 9 

The  two  letters  favoring  Commission 
approval  of  the  proposal,  one  from  a 
regionally  listed  corporation  and  the 
other  from  an  OTC  market  maker,  argue 
that  the  proposed  expansion  of 
securities  eligible  for  quotation  in  the 
OTCBB  would  add  beneficial  exposure 


"Part  Vila)  of  the  Consolidated  Tape  Plan  d#fines 
"Eligible  Securities"  to  include  any  common  stock, 
long-term  warrant,  or  preferred  slock  registered  or 
admitted  to  unlisted  trading  privileges  on  any 
national  securities  exchange  other  than  the  New 
York  Slock  Exchange  CNYSE ")  or  the  American 
Stock  Exchange  ("Amex").  which,  at  the  time  of 
such  registration  or  the  commencement  of  such 
trading,  substantially  meets  the  original  listing 
requirements  of  the  NYSE  or  of  the  Amex. 

'  NASD  members  thai  effect  OTC  transactions  In 
exchange-listed  securities  that  are  eligible  for 
Consolidated  Tape  reporting  must  observe  the 
transaction  reporting  requirements  contained  in 
Schedule  C  to  the  NASD  By-Ljws. 

•See  letters  ht>m  Culverwell  and  Thoratec.  supra 
note  3. 

"See  letters  from  BSE.  Phbc.  and  PSE.  supra  note 
3. 


I 
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to  the  relevant  securities.  One  letter  also 
discusses  difficulties  in  ascertaining 
symbols  in  regioinally-listed  securities, 
and  argues  that  dual  trading  with  the 
OTCBB  would  increase  access  to  market 
information. 

The  PhLx.  in  opposition  to  the 
proposal,  states  that  the  proposed 
expansion  goes  well  beyond  the  original 
scope  and  purpose  contemplated  by  the 
Commission's  approval  of  the  OTCBB 
which,  the  letter  states,  was  to  provide 
more  timely  trading  information  in  non- 
listed  and  non-Nasdaq  securities.  The 
Phlx  believes  that  for  the  NASD's  listing 
expansion  to  be  consistent  with 
National  Market  System  objectives,  the 
OTCBB  must  reflect  Phlx  quotations  as 
well  as  NASD  member  quotations, 
identify  the  Phlx's  three-chararter  stock 
symbols  for  the  relevant  securities  to 
avoid  confusion, 10  and  assure  Fiilx 
access  to  OTCBB  member  quotations. 

The  BSE  and  PSE  request  that  the 
Commission  delay  approval  of  the 
present  proposal,  which  they  believe 
relates  to  other  similar  initiatives  by  the 
NASD  to  trade  listed  stocks.  The  BSE 
and  PSE  argue  that  approval  of  the 
present  proposal,  therefore,  may  have  a 
prejudicial  effect  on  the  treatment  of 
these  initiatives  in  the  Commission's 
Market  2000  Study."  The  BSE  and  PSE 
also  state  that  if  the  proposal  is 
approved,  the  dissemination  of 
quotations  for  each  listed  stock  should 
be  limited  to  the  symbol  currently  used 
by  the  listing  exchange  to  avoid 
shareholder  and  market  participant 
confusion. 

The  NASD  responded  to  the  letters 
opposing  the  Commission  approval  of 
the  proposal.  With  respect  to  uniform 
symbols,  the  NASD  states  that  each 
market  center  or  quotation  medium  has 
been  allowed  to  develop  its  own 
conventions  for  collecting  and 
disseminating  dealers'  quotations  in 
non-Tape  B  securities.  12  According  to 


'"The  Fhlx  slates  that,  in  telephone  conversations 
wiLh  the  NASD,  the  Phlx  teamed  that  the  NASD 
intends  to  dis.seminate  quotations  in  the  relevant 
.securities  using  a  four  or  five  character  securities 
symbol  rather  than  the  exchanges'  current  three 
character  symbol. 

<>  See  Securities  Exchange  Act  Release  No.  30920 
(;wly  14.  1992),  57  FR  32587  (July  22.  1992)  (Market 
2000  Study  Concept  Release). 

12 The  Commission  notes  that  non-Tape  B 
securities  are  not  subject  to  a  transaction  reporting 
plan,  and  therefore,  do  not  fall  within  the  Rule 
llAa3-l(a)(4)  denniiion  of  a  "reported  security" 
[i.e.,  a  listed  equity  security  or  NASDAQ  security 
for  which  transaction  reports  are  required  to  t>e 
made  on  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan).  Thus.  non-Tape  B 
securities  are  not  subject  to  the  statutory 
requirements  for  cohsolidated  reporting. 
Accordingly,  the  Commission  generally  has  allowed 
the  self-regulatory  organizations  to  develop 
individual  procedures  for  trade  and  quotation 
reporting  in  those  securities. 


the  NASD,  the  OTCBB  cannot 
accommodate  security  symbols  with 
fewer  than  four  characters,  and  it  is  not 
economically  feasible  to  make  the 
changes  requested  by  the  exchanges, 
particularly  in  light  of  the  small  number 
of  non-Tape  B  securities  potentially 
affected  by  the  proposal.  The  NASD  also 
notes  that  approximately  90  equities 
currently  listed  on  The  Nasdaq  Stock 
Market  are  simultaneously  listed  on  a 
regional  exchange,  and  to  the  NASD's 
knowledge,  the  different  symbol  format 
has  not  produced  confusion  among 
investors. 

The  NASD  states  that  it  believes  that, 
with  respect  to  the  present  proposal,     . 
greater  potential  for  confusion  probably 
lies  with  member  firm  personnel  than 
public  investors.  To  minimize  this 
potential,  the  NASD  is  willing  to  modify 
the  OTCBB  Symbol  Directory  to  provide 
a  separate  alphabetical  listing  of  all  non- 
Tape  B  securities  that  NASD  members 
elect  to  quote  in  the  OTCBB.  The  listing 
would  include  the  four  character 
OTCBB  symbol,  the  three  character 
exchange  symbol,  and  an  indication  of 
the  regional  exchange  on  which  the 
security  is  listed.  The  NASD  also  would 
periodically  publish  a  separate  listing 
with  this  information  in  the  "OTC 
Update,"  another  publication  dealing 
with  the  OTCBB  that  specifically  targets 
the  trading  community. '3 

In  response  to  the  request  for 
consolidated  reporting,  the  NASD  states 
that  it  has  reviewed  the  possibility  of 
creating  a  central  facility  for 
consolidating  and  disseminating  market 
information,  and  concludes  that  it  is  not 
economically  feasible  to  construct  a 
central  facility  dedicated  to  processing 
quotation  and  transaction  information 
for  the  relevant  securities 
(approximately  200  securities,  which 
the  NASD  does  not  expect  to  increase 
significantly).  The  NASD  addresses 
potential  specialist  participation  in  the 
OTCBB,  observing  that  participation  in 
the  OTCBB  is  open  to  any  NASD 
member  firm,  including  those  also 
acting  as  regional  specialists,  as  long  as 
the  firm  meets  the  financial  and 
operational  requirements  for  market 
making  and  enters  into  a  contract  to 
receive  the  necessary  Nasdaq  terminal 
service.  On  the  other  hand,  there  is  no 
statutory  requirement  that  the  NASD 
accommodate  non-member  market 
makers  in  the  OTCBB,  The  NASD  also 


"The  NASD  will  ensure  that,  within  two  months 
of  this  order,  the  "OTC  Update"  will  include  this 
separate  listing.  Also,  the  NASD  will  ensure  that  the 
Fdll  1994  OTCBB  Symbol  Directory  and  all  future 
OTCBB  Symbol  Directories  will  include  this 
modified  listing.  Telephone  conversation  between 
Michael  Kulczak.  NASD  and  Betsy  Prout. 
Commission,  (anuary  19, 1994. 


notes  that  a  broker-dealer's  membership 
in  a  self-regulatory  organization  is 
essential  to  ensure  adequate  regulation 
of  market  participants  and  discharge  of 
the  self-regulatory  organization's 
statutory  responsibilities  to  enforce 
member's  compliance  with  all 
applicable  rules  governing  use  of  its 
market  facilities. 

IV.  Discussion 

The  Commission  believes  that  the 
NASD's  proposal  to  amend  its  rules  to 
allow  OTCBB  Quotations  in  non-Tape  B 
securities  listed  on  one  or  more  regional 
exchange  is  consistent  with  sections 
15A(b)(6)  and  15A(b)(ll)  of  the  Act. 
Section  15Afb)(6)  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  prevent  h'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(ll)  requires  the  NASD  to 
include  in  its  rules  provisions  governing 
the  form  and  content  of  quotations 
relating  to  securities  sold  otherwise  than 
on  a  national  securities  exchange,  and 
requires  those  rules  to  be  designed  to 
produce  fair  and  informative  quotations, 
to  prevent  fictitious  or  misleading 
quotations,  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations. 

The  Commission  believes  that 
inclusion  of  the  relevant  securities  in 
the  OTCBB  may  lead  to  more  effective 
NASD  surveillance  over  NASD  members 
who  trade  those  issues,  thereby 
furthering  the  objectives  of  section 
15A[b)(6).  Currently,  the  NASD 
monitors  its  members'  trading  activity 
in  the  securities  by  analyzing  aggregate 
volume  and  price  range  data  submitted 
by  member  firms  pursuant  to  Schedule 
H  of  the  NASD's  By-Laws.  Under  the 
present  profMssal,  those  surveillance 
efforts  should  be  enhanced  by  merging 
transaction  data  currently  submitted  by 
NASD  members  with  real-time  OTCBB 
quotation  data  which  would  not 
otherwise  be  readily  accessible  in  OTC 
trading  of  non-Tape  B  securities.  Thus, 
the  Commission  supports  the  proposal 
in  that  it  will  enhance  the  NASD's 
surveillance  over  its  members'  trading 
in  the  relevant  securities  once  they 
become  quoted  on  OTCBB,  and, 
therefore,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
purposes  of  section  15A(b){ll).  The 
Commission  also  believes  that  the 
proposal  is  consistent  with  section 
15A[b)(6).  in  that  OTCBB  eligibility  for 
non-Tape  B  securities  should  enhance 


tbs  opportunity  far  OTC  market  makers 
to  provide  dynamically  updated 
electronic  qaotatiaos  in  those  securities, 
thereby  furthariof  the  production  of  fair 
and  infarmatlvB  OTC  market  maker 
quotations,  the  prevention  of  misleading 
quotations,  and  the  promotion  of 
orderly  procedures  for  collecting  and 
dissemination  quotations. 

With  respect  to  the  comment  letters 
received  and  the  NASD's  response,  the 
Commission  believes  that  the  potential 
benefits  of  the  proposal  outweigh  the 
potential  risk  of  confusion  asserted  by 
those  opposing  the  proposal,  and  that 
the  NASD  has  adeouately  responded  to 
the  concerns  raised  in  the  comment 
letters.  The  Commission  believes  that 
the  NASD's  suggested  modification  of 
the  OTCBB  Symbol  Directory  to  provide 
a  separate  alphabetical  listing  of  all  non- 
Tape  B  securities  that  NASD  members 
elect  to  quote  in  the  OTCBB,  combined 
with  periodic  publication  of  a  separate 
listing  of  the  information,  should  serve 
to  avoid  |>otential  confusion  caused  by 
the  different  symbols  in  this  relatively 
small  number  of  stocks.  Thus,  the 
Commission  expects  the  NASD  to  begin 
the  supplemental  publication  efforts 
upon  commencement  of  OTCBB 
inclusion  of  the  relevant  securities. 
While  the  Commission  generally 
supports  efforts  for  consolidated 
reporting,  the  Commission  realizes  that 
the  number  of  stocks  affected  by  this 
proposal  is  small  and  recognizes  that 
the  costs  associated  with  the  creation  of 
consolidated  reporting  in  those 
securities  mi^  be  prohibitively  high  at 
this  time.  The  Commission  also 
recognizes  that,  with  respect  to  non- 
Tape  B  securities,  the  Act  and  the  Rules 
thereunder  do  not  require  consolidated 
quotations.^*  Finally,  the  Commission 
believes  that,  while  consolidated 
quotations  are  preferable,  adequate 
avenues  for  access  to  OTCBB  quotation 
information  currently  are  available  to 
regional  specialists,  and  therefore,  it 
would  be  inappropriate  for  the 
Commission  to  mandate  consolidated 
quotations  at  this  time. 

Finally,  while  the  Commission  is 
approving  the  present  proposal,  the 
Commission  notes  that  the  proposal 
does  not  provide  for  a  specific 
amendment  to  the  NASD's  OTCBB 
Rules.  Recently,  the  Commission 
approved  a  proposed  rule  change 
submitted  by  the  NASD  which  codified 
the  existing  OTCBB  requirements."  The 
Commission  requests  that,  within  30 
days  of  publication  of  this  order,  the 
NASD  submit  a  proposed  rule  change  to 


the  Commission  to  codify  the  present 
proposal. >• 

V.  Conchisien 

For  the  fbngoing  reasons  the 
Commission  finds  that  the  present 
proposal  is  consistent  with  the  Act  and 
the  Rules  and  Regulations  thereunder. 

/( is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  *'  that  the 
proposed  mle  change  (SR-^ASD-93- 
24)  is  approved. 

For  the  Coaunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  »• 
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S«(f-R«gulatory  Organizations;  FUing 
ot  Proposed  Rula  Change  by 
Partictpanto  Truat  Co.  Retottng  to  the 
Percentage  Margin  Applied  by  PTC 
With  Respect  to  GNMA  Pro)act, 
Construction,  and  Mobile  Home 
Securities 

January  24. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
November  8, 1993,  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  permanent  approval 
of  the  percentages  to  be  deducted  bom 
the  market  value  of  certain  securities  to 
determine  how  those  securities  should 
be  valued  for  purposes  of  participants' 
net  free  equity.  The  securities  and 
percentages  are  as  follows: 


>«  See  supra,  note  12. 

'»  S«airitie«  Exchange  Act  Release  No.  33433 
(laniurjr  S.  1S94). 


>«Tha  proposal  stales  thai  tiw  NASO  will 
implemeat  (be  revised  inclusion  standards  within 
90  days  of  the  date  of  the  SECs  appro»al  order  The 
NASD  also  has  sappiied  the  Commission  with 
language  that  it  iMeods  to  use  in  the  codification. 
See  letters  from  Robert  E.  Aber.  NASD,  to  EliMbelh 
H.  MacCregor,  Commission,  dated  July  1, 1993  and 
Jamjary  21, 1994.  The  Commission  requests  that  the 
codification  of  the  present  proposal  be  in  place  in 
the  NASD  Rules  before  the  NASD  implements  these 
revised  inclusion  standards. 

> '  IS  U.S.C  7Sc(faM2)  (t9e«). 

"  17  CFR  200JO-3(«J(12)  (1991). 

«  15U.S.C78sa>Ml|. 


GNMA  Project  Loan  Securities — 10% 
GNMA  Pro^  Note  Securities— 10% 
GNMA  CcnistructioB  Loaa  Secjuritiea — 

12% 
GNMA  Mobile  Home  Securities— 20% 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpote  of,  and 
Statutory  Basis  for»  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-reguiatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  suc;h  statements. 

A.  Se}f-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  obtain  permanent  approval 
of  the  {>ercentage  margin  applied  by 
PTC  with  respect  to  GNMA  Project. 
Construction,  and  Mobile  Home 
securities  for  the  purpose  of  calculating 
a  participant's  net  free  equity.*  These 
margin  levels  were  approved  by  the 
Commission  on  a  temporary  basis  on 
October  7, 1991>  in  order  to  allow  PTC 
to  obtain  and  evaluate  historical  data 
regarding  the  level  of  price  volatility  of 
Project,  Construction,  and  Mobile  Home 
GNMA  securities  prior  to  the 
Commission  approving  such  margins  on 
a  permanent  basis.  The  historical  data 
on  price  movements  collected  by  PTC 
confirms  the  price  volatility 
assumptions  that  were  applied  in 
establishing  the  margin  levels  in 
October  1991;  this  historical  data  is 
summarized  below.  PTC.  therefore, 
seeks  permanent  approval  of  these 
margin  levels  as  follows: 

GNMA  Project  Loan  Securities— 10% 
GNMA  Project  Notice  Securities — 10% 
GNMA  Construction  Loan  Securities — 12% 
GNMA  Mobile  Home  Securities— 20% 

Under  PTC's  rules,  a  certain 
percentage  determined  by  PTC  (referred 
to  in  PTC's  rules  as  the  "Applicable 
Percentage")  of  the  market  value  of  a 
participant's  securities  is  included  in 
the  computation  of  a  particpant's  net 
free  equity.  Net  free  equity  of  zero  or 


»  "Net  Free  Equity"  represents  PTC's  calculation 
of  the  amount  of  excess  equity,  available  in  a 
participant's  account,  which  PTC  may  borrow 
against  or  liquidate  in  the  event  a  participant's  debit 
Italanca  is  not  satisfied  tt  the  end  of  the  day. 

'  Securities  Exchange  Act  Release  No.  29793 
(October  7. 1991).  56  FR  51732. 


greater  is  required  to  be  maintained  by 
participants  in  each  of  its  agency, 
pledgee,  or  proprietary  accounts  in 
order  for  transactions  to  be  processed. 
PTC  has  the  right  to  borrow  against  or 
liquidate  the  assets  that  comprise  the 
net  free  equity  computations  of  those 
accounts  should  a  participant  fail  to  pay 
the  account  debit  balance  at  the  end  of 
.  the  day.  By  including  only  a  portion  of 
the  market  value  of  securities  in  net  free 
equity,  PTC  attempts  to  limit  the  risk 
that  could  be  caused  by  fluctuations  in 
market  value  of  these  securities  held  in 
those  accounts. 

PTC  deducts  5%  from  the  market 
value  of  GNMA  single  family  securities 
to  arrive  at  their  Applicable  Percentage. 
That  percentage  is  based  upon  historical 
price  volatility  figures.  Historical 
volatility  of  the  Project.  Construction, 
and  Mobile  Home  GNMA  securities  is 
similar  to  the  single  family  securities, 
but  the  market  for  those  securities  is  less 
liquid.  Therefore,  the  enhanced  margin 
levels  for  these  securities  provide  PTC 
with  greater  protection  should  PTC  need 
to  borrow  against  or  liquidate  these 
assets.* 

As  stated  above,  the  Commission 
approved  the  enhanced  margin  levels 
for  Project.  Construction,  and  Mobile 
Home  GNMA  securities  on  a  temporary 
basis  in  October,  1991.*  In  conjunction 
with  the  original  filing,  PTC  submitted 
historical  data  on  price  volatility  of 
these  GNMA  securities."  This  data  had 
indicated  that  the  price  movements  of 
GNMA  Project,  Construction,  and 
Mobile  Home  securities  tracked  those  of 
GNMA  single-family  securities.  These 
price  movement  comparisons  were 
based  on  prices  on  GNMA  Construction 
Loan,  Project  Loan,  and  single-family 
securities,  over  the  period  from 
December  1989  to  December  1990.  and 
prices  on  GNMA  Mobile  Home  and 
single- family  securities  over  the  period 
from  March  1990  to  February  1991.' 

In  conjunction  with  the  present  filing, 
PTC  has  submitted  tables  relating  daily, 
weekly,  and  monthly  prices  and  price 
movements  of  GNMA  Construction 
Loan,  Project  Loan.  Project  Note,  and 
Mobile  Home  securities  for  the  period 
October  1,  1991  to  June  30, 1993,  as 
compared  to  the  prices  and  price 
movements  of  GNMA  single-family 
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«The  margin  levels  for  Project,  Construction,  and 
Mobile  Home  CNMA  securities  were  approved  in 
1991  by  PTC's  Risk  Management  Committee  and  by 
PTC's  Board  of  Directors. 

•Securities  Exchange  Act  Release  No.  29793, 
supra  note  3. 

•Letter  from  Alison  N.  Hoffman,  Assistant 
Counsel,  PTC.  to  ScotI  Wallner.  Staff  Attorney, 
Division  of  Market  Regulation,  Commission,  dated 
August  1.1991. 


securities  over  the  same  period."  This 
data  supports  the  conclusion  that  the 
price  volatility  of  these  GNMA 
securities  continues  to  be  similar  to  the 
price  volatility  of  GNMA  single-family 
securities,  as  the  price  movements  of  the 
GNMA  Project,  Construction,  and 
Mobile  Home  securities  closely  track  the 
price  movements  of  the  GNMA  single 
family  securities  over  this  period. 
Because  the  historical  data  collected 
since  the  Commission  granted  PTC 
temporary  approval  of  the  enhanced 
margin  levels  supports  those  margin 
levels,  PTC  asks  for  permanent  approval 
of  these  margin  levels. 

The  proposed  rule  change  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
assures  the  safeguarding  of  securities 
and  funds  in  PTC's  custody  or  control 
by  limiting  the  risk  caused  by 
fluctuations  in  the  market  value  of 
securities  when  used  to  collateralize 
intraday  processing  of  securities 
transactions.  It  is  therefore  consistent 
with  section  17A  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  PTC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  comments 
from  participants  or  other  interested 
parties. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  Number  SR-PTC-93-04 
and  should  be  submitted  by  February 
21,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Marguvt  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-2012  Filed  1-28-94;  845  am] 

BtLLMC  CODE  H)10-01-M 


[Release  No.  34-33514;  Fll*  No.  SR-PTC- 
91-11) 

Self-Regulatory  Organizations; 
Participantt  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change  To 
Adopt  the  Participants  Operating 
Guide 

January  24. 1994. 

On  July  11. 1991.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PTC-91-11)  pursuant  to 
section  19fb)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  to 
consolidate  the  daily  operating  practices 
and  procedures  of  PTC  and  its 
participants  into  one  centralized 
manual.  Notice  of  the  proposal  appeared 
in  the  Federal  Register  on  August  6, 
1991.2  Since  then,  PCT  has  filed  several 
amendments  to  its  original  filing.3  No 


•  File  No.  SR-PTC-93-04,  Appendix  A. 


'15U.S.C  7«s(b)(l). 

»  Securities  Exchange  Act  Release  No  29532 
(Aug.  6.  1991),  56  FR  40650. 

'  PTC  filed  Amendment  No.  1  to  File  No.  SR-PTC 
91-11  with  the  Commission  on  December  9. 1991, 
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public  comments  have  been  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  DescriptHM  I 

The  proposed  rule  change 
consolidates,  in  ooe  centralized  manual 
called  the  "Participants  Operating 
Guide"  ("Guide"),  the  daily  operating 
practices  and  procedures  governing 
transactions  between  PTC  and  its 
pailicipants.  The  Guide  will  replace  the 
present  system  of  informing  participants 
of  PTC's  daily  operating  practices  and 
procedures  through  the  distribution  of 
separate  Administrative  Bulletins  and 
Important  Notices.  The  Guide  includes 
information  regarding  general 
administrative-procedures, 
communications  system,  risk 
management  procedures,  account 
structures,  procedures  for  the  input  and 
output  of  trade  data,  book -entry  system, 
description  of  the  end-of-day  cash 
settlement^system,  principal  and 
interest  distribution  information,  and 
required  reports.  The  Guide  serves  as  a 
reference  manual  to  PTC  Rules  and 
Procedures  and  in  no  way  supersedes  or 
alters  those  Rules  and  Procedures,  Since 
filing  the  proposed  rule  change,  PTC  has 
modified  several  of  its  rules.  These 
modifications  are  reflected  in  PTC  daily 
operating  practices  and  procedures  and 
are  described  in  the  several 
amendments  to  this  rule  filing  which 
PTC  has  filed  with  the  Commission.* 


letter  from  Alison  N.  Hoffman.  Assistant  Counsel. 
PTC.  to  Estar  Savenoa.  Jr..  Branch  Chief.  Dirision 
of  Market  Ragulation  ('Division").  Commission 
(December  6,  1991);  Amendment  No  2  on  April  10. 

1992,  toner  from  Alison  N.  Hoffaan.  Assistant 
Counsel,  PTC  to  Richard  Stratier.  Division, 
Commission  (April  9.  1992);  Amendment  No.  3  on 
January  6,  1993,  letter  from  Leopold  S  Rassnick. 
Vice  President  ft  General  Counsel.  PTC.  to  Ester 
Saversoa.  Jr..  Braodi  Chief.  Division.  Commission 
(lanuary  6. 1993);  Ainendment  No.  4  on  May  14, 

1993.  letter  from  Leopold  S.  Rassnick.  Vice 
President  ft  General  Counsel,  PTC,  to  Fudith 
PoppaJardo.  Assistant  Director,  Division. 
Commission  (May  13, 1993);  Amendment  No.  5  on 
August  4, 1993.  letter  from  Carol  A.  Jameson. 
Assistant  Counsel,  PTC  to  Judith  Poppalardo, 
Assistant  Director,  Division.  Commission  (July  30. 
1993);  AmeiuliBeDt  No.  6  on  December  20,  1993. 
letter  from  Leopold  S.  Rassnick.  Vice  President, 
General  Counsel  and  Secretary,  PTC.  to  Judith. 
Poppalardo.  Assistant  Director.  Division. 
Commission  (December  15.  1993). 

The  purpose  of  the  foregoing  amendments  was  to 
reflect  changes  and  modificalions  relating  to  PTCs 
daily  operating  practice*  aad  procedures.  Some  of 
the  changes  were  made  in  response  to  Commission 
commenis  relating  to  the  original  filing,  while  other 
changes  ware  made  to  reflect  underlying  changes  to 
PTC's  Rules  and  Procedures.  Because  of  the 
technical  nature  of  these  amendments,  notices  of 
the  ammidments  wne  not  published 

*  Supra  note  3. 


II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  especially  with  section 
17A(bH3KF)  of  the  Act.s  Section 
17A(bM3KF)  requires,  among  other 
things,  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest.  By  consolidating  its  daily 
operating  practices  and  procedures  in  a 
single  manual.  PTC  has  afforded  its 
participants  with  ready  access  to  the 
rules  and  procedures  controlling 
securities  transactions  effected  at  PTC, 
By  improving  participants'  ability  to 
acquire  information  regarding  their 
rights  and  responsibilities  with  respect 
to  transactions  through  PTC,  the  Guide 
will  help  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  PTC's  proposal  is 
consistent  with  section  17A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act,  that  PTC's 
proposed  rule  change  (File  No,  SR-PTC- 
91-11)  be,  and  hereby  is,  approved. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary 

[FR  Doc.  94-2013  Filed  1-28-94;  8:45  ami 

BILUNO  CODE  M10-01-M 


[Rel.  No.  IC-20032;  812-8768] 

Emerald  Funds,  et  •!.;  Application  for 
Exemption 

January  24, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exem.ption  under  the  Investment 
Company  Act  of  1940  ("the  Act"). 

APPUCANTS:  Emerald  Funds  (the 
"Trust"),  Emerald  Asset  Management, 
Inc.  ("EAM").  Concord  Holding 
Corporation  ("Concord").  Bamett  Banks 
Trust  Company.  N.A.  ("Bamett"),  BNY 
Hamilton  Funds.  Inc.  (the  "Fund"), 
BNY  Hamilton  Distributors,  Inc. 
( "BDI"),  The  Bank  of  New  York 
( "BNY  "),  The  231  Funds,  the  231 
Broker-Dealer  Services.  Inc.  ("231 
Broker"),  Concord  Financial  Group,  Inc. 


("Ckincord  Financial"),  and  Continental 
Bank  N.A.  ("Continental"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32).  2(a)(35),  18(f).  18(g), 
18(i).  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  qn  amendment  to  a  prior  order  (the 
"Prior  ChTier"")  i  to  permit  The  231 
Funds  to  (a)  offer  an  unlimited  number 
of  classes  of  shares  in  the  same 
portfolio;  and  (b)  impose  and,  under 
certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
(""CDSC")  on  redemptions  of  shares  of 
certain  portfolios.  Applicants  request 
that  the  requested  relief  also  apply  to 
any  investment  company  for  which 
Continental  acts  in  the  future  as 
investment  adviser  and  which  elects  to 
adhere  to  the  representations  set  forth  in 
the  application  for  the  Prior  Order. 

RUNG  DATE:  The  application  was  filed 
on  January  11.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SE(i  orders  a  hearing. 
Any  interested  person  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m..  on 
February  18.  1994  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary, 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NVV..  Washington.  DC  20549. 
Applicants:  The  Trust,  EAM.  Concord, 
the  Fund,  BDI.  The  231  Funds,  231 
Broker,  and  Concord  Financial.  125  \V. 
55th  St..  11th  Floor.  New  York.  NY 
10019;  Bamett,  9000  Southside 
Boulevard,  Building  100.  6th  Floor, 
Jacksonville.  FL  32203;  BNY.  1  Wall 
Street.  7th  Floor.  New  York.  NY  10286; 
Continental.  231  South  LaSalle  Street. 
Chicago.  IL  60697, 

FOR  FlWrrHER  INFORMATION  CONTACT:  John 
V.  O'Hanlon.  Senior  Attomey.  at  (202) 
272-3922,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 


M5U.SC.  78q-l(bK3MF). 
•17CFR200.30-3(aJ(12). 


>  lovastmenl  Company  Act  Kelaaae  No*.  19a36 
(Nov.  4,  1993)  (notice)  and  19911  (Nov,  M.  1993) 
(order). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  231  Funds  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  As  of  the  date  of  the 
application,  The  231  Funds  offered  two 
separate  investment  portfolios.  A  third 
investment  portfolio  has  been  registered 
but  has  not  yet  commenced  operations. 
All  three  portfolios  are  money  market 
portfolios  operating  under  rule  2a-7 
under  the  Act.  Shares  in  each  of  these 
portfolios  currently  are  offered  to 
investors  without  a  sales  load. 

2.  Continental  serves  as  The  231 
Funds'  investment  adviser.  Concord 
Financial  serves  as  The  231  Funds' 
distributor.  In  the  future,  shares  of  The 
231  Funds  will  be  distributed  by  231 
Broker,  a  company  under  common 
control  with  Concord  Financial. 

3.  The  Prior  Order  permits  certain 
investment  companies  to  offer  an 
unlimited  number  of  classes  or  series  of 
shares  in  the  same  portfolio.  Classes  or 
series  may  be  offered:  (a)  In  connection 
with  a  plan  or  plans  adopted  pursuant 
to  rule  12b-l;  and/or  (b)  in  connection 
with  a  non-rule  12b-l  administrative 
plan  or  plans;  and/or  (c)  in  connection 
with  the  allocation  of  certain  expenses 

( "Class  Expenses")  that  are  directly 
attributable  only  to  certain  classes;  and/ 
or  (d)  subject  to  the  imposition  of 
varying  front-end  sales  charges;  and/or 
(e)  subject  to  the  imposition  of  varying 
CDSCs;  and/or  [f]  subject  to  certain 
conversion  features. 

4.  Applicants  seek  an  amendment  to 
the  Prior  Order  to  permit  The  231  Funds 
to  offer  classes  of  shares  under  that 
order.  Classes  of  shares  issued  by  The 
231  Funds  pursuant  to  the  amended 
order  will  conform  to  the 
representations  contained  in  the 
application  for  the  Prior  Order. 

Applicants'  Legal  Analysis 

Applicants  assert  that  the  reasons  for 
the  requested  exemptions  set  forth  in 
the  application  for  the  Prior  Order  are 
applicable  to  The  231  Funds. 
Accordingly,  applicants  assert  that  the 
requested  amendment  is  appropriate  in 
the  public  interest  and  is  consistent 
with  the  protection  of  in\'estors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicant's  Coodilions 

Applicants  agree  that  any  order  of  the 
Commission' granting  the  requested 


relief  shall  be  subject  to  the  following 
conditions: ' 

1.  Each  class  of  shares  will  represent 
interests  in  one  Portfolio  of  a  Company, 
and  will  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  among  the  classes  of  shares 
of  the  same  Portfolio  will  relate  solely 
to:  (a)  The  impact  of  (i)  expenses 
assessed  to  a  class  pursuant  to  a  Plan, 
(ii)  other  Class  Expenses  which  would 
be  limited  to  (A)  transfer  agency  fees 
identified  by  the  transfer  agent  as  being 
attribiitable  to  a  specific  class  of  shares; 
(B)  fees  and  expenses  of  a  Company's 
administrator  that  are  identified  and 
approved  by  the  Company's  board  as 
being  attributable  to  a  specific  class  of 
shares;  (C)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
class;  (D)  blue  sky  registration  fees 
inCurred  by  a  class  of  shares;  (E)  SEC 
registration  fees  incurred  by  a  class  of. 
shares;  (F)  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  (G)  litigation  or  other  legal 
expenses  or  audit  or  other  accounting 
expenses  relating  solely  to  one  class  of 
^ares;  and  (H)  trustees'  fees  incurred  as 
a  result  of  issues  relating  to  one  class  of 
shares;  and  (iii)  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  and  which  are  approved  by  the 
Commission  pursuant  to  an  amended 
order;  (b)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  a 
Portfolio's  Plans  and  any  other  matter 
submitted  to  shareholders  relating  to 
Class  Expenses,  except  as  provided  in 
condition  17  below;  (c)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (d)  the  designation  of  each  class 
of  shares;  and  (e)  certain  conversion 
features  offered  by  some  of  the  classes. 

2.  The  board  of^trustees  of  a  Company, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of 
different  classes  of  shares  under  the 
multi-class  distribution  system.  The 
minutes  of  the  meetings  of  the  trustees 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  a  multi-class 
system  will  reflect  in  detail  the  reasons 
for  the  trustees'  determination  that  the 
proposed  multi-class  system  is  in  the 
best  interests  of  both  the  Company 
involved  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 


>  All  difin«d  tamu  tr»  defiaed  in  th*  notica  of 
the  Prior  Ord»r  dtod  in  footnote  1. 


changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  a  Company,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Company.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Company  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  trustees,  and  the  trustees  shall 
review  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
a  Company,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
having  a  multi-class  system  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  each  Portfolio.  The  trustees, 
including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  A 
Portfolio's  investment  adviser  and 
distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  a  Portfolio's  investment  adviser 
and/or  distributor  at  their  own  cost  will 
rem.edy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  Any  Administrative  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b--l. 

6.  The  trustees  of  a  Company  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3){ii)  of  rule  12b-l,  as 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing 
expenditure  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  Plan 
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Payments  relating  to  each  respective 
class  of  shares  and  the  Class  Expenses 
relating  to  each  class  of  shares  will  be 
borne  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  various 
classes  in  any  Portfoho  having  a  multi- 
cjass  distribution  system  and  the  proper 
allocation  of  expenses  among  the 
various  classes  in  each  such  Portfolio 
have  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
the  Company  involved,  which  report 
has  been  provided  to  the  staff  of  the 
Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  Expert,  or  an 
appropriate  suDstitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Company  involved  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)(1)  of  the  Act. 
The  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Company  involved 
(which  the  Company  agrees  to  provide), 
will  be  available  for  inspection  by  the 
Commission's  staff  upon  the  written 
request  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initio'  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA,  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 


8  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectuses  of  each  Portfolio 
having  a  multi-class  system  will  contain 
a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  Portfolio 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  same 
Portfolio. 

11.  The  distributor  for  a  Company 
having  a  multi-class  system  will  adopt 
compliance  standards  for  any  Portfolio 
which  has  a  multi-class  system,  which 
standards  will  relate  to  when  each  class 
of  shares  may  appropriately  be  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
Portfolio  having  a  multi-class  system  to 
agree  to  conform  to  such  applicable 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  multi-class 
system  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  trustees 
of  a  Company  having  a  multi-class 
system. 

13.  Each  Portfolio  having  a  multi-class 
system  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  front-end  sales  loads,  conversion 
features,  CDSCs,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  a  Portfolio  in  every  prospectus 
relating  to  such  Portfolio,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  such 
Portfolio  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in  a 
Portfolio  in  every  shareholder  report 
relating  to  such  Portfolio.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 


information  provided  by  applicants  for 

f)ublication  in  any  newspaper  or  similar 
isting  of  any  Portfolio's  net  asset  value 
and  public  offering  price  will  present 
each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  amended  order  requested  by 
the  apphcation  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Portfolios  may  make 
pursuant  to  a  Plan  in  reliance  on  the 
exemptive  order. 

15.  If  a  CDSC  arrangement  is 
implemented  with  respect  to  shares  of  a 
Portfolio,  applicants  agree  to  comply 
with  the  provisions  of  proposed  rule  6c- 
10  under  the  Act,  Investment  Company 
Act  Release  No.  16619  (Nov.  2  1988),  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted,  or 
amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After    • 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Company  implements  any 
amendment  to  its  Distribution  Plan(s) 
(or,  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  to  an 
Administrative  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  Non-CDSC 
Shares  under  the  Plan,  existing 
Convertible  CDSC  Shares,  voting 
separately  as  a  class,  approve  the 
proposal.  The  trustees  will  take  such 
action  as  is  necessary  to  ensure  that 
Convertible  CDSC  Shares  are  exchanged 
or  converted  into  a  new  class  of  shares 
("New  Non-CDSC  Shares"),  identical  in 
all  material  respects  to  the  Non-CDSC 
Shares  as  they  existed  prior  to  the 
implementation  of  the  proposal,  no  later 
than  the  date  such  Shares  previously 
were  scheduled  to  convert  into  Non- 
CDSC  Shares.  If  deemed  advisable  by 
the  trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Convertible  CDSC  Shares 
for  a  new  class  ("New  Convertible  CDSC 
Shares"),  identical  to  the  existing 
Convertible  CDSC  Shares  in  all  matt-rial 
respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
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exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  adviser  and  the  distributor. 
Convertible  CDSC  Shares  sold  after 
implementation  of  the  proposal  may 
convert  into  Non-CDSC  Shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Non-CDSC  Share  plan  and  the 
relationship  of  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secntary. 

IFR  Doc.  94-2017  Filed  1-28-94,  8:45  am] 
BILUNG  COOE  W10-01-M 

(Rel.  No.  10-20031;  File  No.  812-8660] 

First  Fortis  Life  Insurance  Co.; 
Application  for  Exemption 

lanuary  24,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (The  "SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  First  Fortis  Life  Insurance 
Company  ("First  Fortis"),  Variable 
Account  A  of  First  Fortis  Life  Insurance 
company  ("Variable  Account"),  and 
Fortis  Investors,  Inc.,  (collectively,  the 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
for  the  assets  of  the  Variable  Account 
which  serves  as  a  funding  medium  for 
certain  flexible  premium  deferred  fixed 
and  variable  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  November  15,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 


by  the  SEC  by  5:30  p.m.  on  February  18. 
1994,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  aHidavit  or,  for  lawyers,  by 
certificate.  Hearing  request  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request^  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  IX  20549. 
Applicants,  c/o  David  A.  Peterson.  Esq.. 
Fortis  Benefits  Insurance  Company.  500 
Bielenberg  Drive,  Woodbury  Minnesota 
55125. 

FOR  FURTHER  INFORMATION  CONTACTj. 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  at  (202)  272- 
2060.  Office  of  Insurance  Products 
(Division  of  Investment  Management). 

Applicants'  Representations 

1.  First  Fortis  was  organized  under 
New  York  law  as  a  stock  life  insurance 
company  and,  for  purposes  of  the  1940 
Act,  is  the  depositor  of  the  Variable 
Account.  The  Variable  Account  was 
organized  under  New  York  law  as  an 
insurance  company  separate  account 
and  is  registered  under  the  1940  Act  as 
a  unit  investment  trust.  Fortis  Series 
Funds,  Inc.  (the  "Fund")  is  the 
underlying  investment  medium  for  the 
Variable  Account  and  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company. 
Fortis  Investors,  Inc.,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934,  is  the  variable 
Account's  principal  underwTiter. 

2.  Applicants  intend  to  offer  to  the 
public  certain  flexible  premium 
deferred  combination  fixed  and  variable 
annuity  contracts  on  a  group  of 
individual  basis  (the  "Contracts",  which 
term  includes  certificates  issued  under 
group  contracts).  Applicants  represent 
that  in  all  respects  material  to  this 
application,  the  Contracts  are  identical 
to  those  that  are  subject  of  two 
currently-effective  Form  N-4 
registration  statements  filed  by  Fortis 
Benefits  Insurance  Company  ("Fortis 
Benefits"),  an  affiliate  of  First  Fortis, 
and  Variable  Account  D  of  Fortis 
Benefits.  Unlike  First  Fortis,  Fortis 
Benefits  is  not  authorized  to  sell 
variable  annuity  products  in  New  York. 
Consequently,  First  Fortis  will  offer  the 
Contracts  in  New  York. 

3.  Purchase  payments  under  the 
Contracts  may  be  accumulated  before 
retirement,  and  annuity  payments  may 
be  received  after  retirement;  (i)  On  a 
variable  basis  through  use  of  the 
Variable  Account:  (ii)  on  a  fixed  basis 
through  use  of  First  Fortis 's  general 


account:  or  (iii)  on  both  a  fixed  and  a 
variable  basis.  The  general  account 
interests  under  certain  of  the  Contracts 
(the  "MVA  Contracts")  are  subject  to 
what  is  commonly  referred  to  as  a 
"muket  value  adjustment"  in  the  even 
of  early  withdrawals. 

4.  Currently,  the  minimum  initial  or 
subsequent  purchase  payment  for  a 
Contract  that  is  not  an  IvlVA  Contract  (a 
"non-MVA  Contract")  is  $50  and,  for 
subsequent  purchase  paj^ents,  First 
Fortis  guarantees  that  this  minimum 
will  never  be  increased  to  more  than 
$100.  Under  MVA  Contract,  the  current 
minimum  initial  piurhase  payment  is 
$5,000  ($1,000  in  connection  with 
certain  tax-qualified  plans),  and 
subsequent  purchase  pajTnents  must  be 
at  least  $1,000 

5.  Contract  owners  make  partial 
surrenders  for  amounts  of  at  least  $500 
($1,000  for  MVA  Contracts),  and  may 
surrender  the  entire  Contract  at  any  time 
prior  to  the  annuity  commencement 
date. 

6.  Contracts  holders  will  direct 
Contract  payments  to  one  of  several 
subaccounts  of  the  Variable  Account. 
These  payments  then  will  be  invested 
by  the  subaccounts  in  redeemable 
shares  of  one  of  the  corresponding 
protfolios  of  the  Fund,  thereby  making 
such  redeemable  shares  the  Variable 
Account's  principal  assets. 

7.  Any  state  premium  taxes  will  be 
paid  by  First  Fortis  according  to  New 
York  law,  and  deductions  will  be  made 
from  the  Contracts  to  reimburse  First 
Fortis  for  those  taxes.  First  Fortis 
currently  will  deduct  the  charge  of 
premium  taxes  when  and  if  a  Contract 
is  annuitized.  The  premium  tax  rate  in 
New  York  currently  is  5%  of  the  amount 
annuitized. 

8.  First  Fortis  allows  transfers  among 
subaccounts  of  the  Variable  Account  or 
into  the  general  account,  although  not 
more  than  four  such  transfers  per  year 
may  be  made  after  the  annuity 
commencement  date.  Transfers  out  of 
the  general  account  also  are  permitted 
before  annuity  payments  begin,  subject 
to  certain  limitations  or  conditions. 
Although  First  Fortis  has  no  current 
intention  to  assess  a  charge  for  transfers, 
it  reserves  the  right  to  assess  a  charge  of 
not  more  than  $25  per  transfer  prior  to 
the  annuity  commencement  date.  No 
such  charge  will  be  designed  to  recover 
more  than  First  Fortis's  average 
administrative  expenses  of  effecting 
such  transfers. 

9.  First  Fortis  will  assess  an 
administrative  charge  of  $30  against 
each  non-MVA  contract  at  the  end  of 
each  Contract  year.  This  charge  will  not 
apply  during  the  accumulation  period  if 
the  Contract  value  at  year  end  is  at  least 
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$25,000.  This  administrative  charge  is 
designed  to  reimburse  First  Fortis  for 
expenses  such  as  those  incurred  in 
establishing  and  maintaining  the 
records  relating  to  a  non-MVA  Contract 
participating  in  the  Variable  Account. 
Each  time  the  administrative  charge  is 
assessed,  it  will  be  deducted  from  each 
subaccount  of  the  Variable  Account  and 
from  the  fixed  account  option  in  the 
same  proportion  as  the  then-current 
Contract  values  in  these  alternatives. 
First  Fortis  currently  intends  to  waive 
this  charge  during  the  annuity  period, 
but  it  reserves  the  right  to  institute  such 
a  charge  at  any  time. 

10.  Both  before  and  after  the  annuity 
commencement  date.  First  Fortis  will 
assess  each  subaccount  of  the  Variable 
Account  a  daily  asset  charge  at  an 
effective  annual  rate  of  0.1%  for 
administrative  expenses. 

11.  First  Fortis  agrees  not  to  raise  any 
of  the  administrative  charges  noted 
above,  except  to  the  extent  set  forth 
above.  Applicants  represent  that  all 
administrative  charges  under  the  MVA 
or  non-MVA  Contracts  are  not  expected 
to  exceed  the  average  expected  cost  of 
administering  the  MVA  and  the  non- 
MVA  Contracts. 

12.  Applicants  represent  that  no  sales 
charge  will  be  collected  or  deducted  at 
the  time  purchase  payments  are  applied 
under  the  Contracts.  However,  a 
contingent  deferred  sales  charge  (the 
"CDSC  ")  will  be  assessed  on  certain  full 
or  partial  surrenders  to  help  defray 
expenses  incurred  in  the  sale  of  the 
Contracts. 

13.  The  CDSC  is  a  percentage  of  the 
amount  of  purchase  payments 
surrendered  that  are  not  eligible  for  a 
free  sunender,  as  set  forth  below: 


Number  of  years  since 

creditir>g  of  purchase 

payment 

SurrerxJer  charge 
as  a  percentage  of 
purchase  payment 

MVA 
Con- 
tracts 

Non- 
MWA. 
Con- 
tracts 

Fewer  ttian  1  

7%  

6%  

5% 

At  least  1  and  fewer 

5% 

than  2. 

At  least  2  and  fewer 

5%  

5% 

than  3. 

At  least  3  and  fewer 

4%  

5% 

than  4. 

At  least  4  and  fewer 

3%  

5% 

than  5. 

At  least  5  and  fewer 

2%  

0% 

thane. 

At  least  6  and  fewer 

1%  

0% 

than  7. 

At  least  7  

0% 

0% 

14.  The  following  amounts  may  be 
withdrawn  from  a  Contract  without  a 
CDSC:  (i)  Any  purchase  payments 


received  by  First  Fortis  at  least  five 
years  (Seven  Years  for  the  MVA 
Contracts)  in  advance  of  the  surrender 
date  and  that  have  not  been  surrendered 
previously,  (ii)  any  earnings  that  have 
not  been  surrendered  previously:  and 
(iii)  in  any  Contract  year,  up  to  10%  of 
the  purchase  payments  received  by  First 
Fortis  fewer  than  5  years  (seven  years 
for  the  MVA  Contracts)  in  advance  of 
the  surrender  date  (whether  or  not  the 
purchase  payments  have  been 
surrendered  previously). 

15.  For  purposes  of  computing  the 
CDSC  for  MVA  Contracts,  earnings  are 
deemed  to  be  withdrawn  first,  then 
purchase  payments  not  subject  to  a 
CDSC  and  finally,  purchase  payments 
which  are  subject  to  a  CDSC.  For 
purposes  of  computing  the  CDSC  for 
non-MVA  Contracts,  all  purchase 
payments  not  subject  to  a  CDSC  are 
deemed  to  be  withdrawn  in  advance  of 
purchase  payments  which  are  subject  to 
a  CDSC;  once  all  purcha.se  payments  are 
withdrawn,  any  remaining  earnings  can 
be  withdrawn  without  a  surrender 
charge. 

16.  First  Fortis  agrees  to  waive 
surrender  charges  for  full  surrenders  of 
Contracts  which  have  been  in  force  for 
at  least  ten  years,  provided  that  the 
amount  then  subject  to  the  surrender 
charge  is  less  than  25%  of  the  account 
value  of  the  Contract.  First  Fortis 
reserves  the  right  to  change  or  terminate 
this  practice  at  any  time. 

17.  First  Fortis  will  assume  certain 
mortality  and  expense  risks  under  the 
Contracts.  One  such  mortality  risk  arises 
from  First  Fortis's  agreement  to  pay  a 
death  benefit  prior  to  the  annuity  date. 
The  death  benefit,  if  paid  in  a  lump 
sum,  will  be  the  greater  of  (a)  the  sum, 
subject  to  certain  adjustments,  of  all  net 
purchase  payments  made,  (b)  the 
investors  account  value,  or  (c)  the 
account  value,  subject  to  certain 
adjustments,  as  of  the  Contract's  5-year 
anniversary  immediately  preceding  the 
date  that  the  annuitant  dies  or  reaches 
his  or  her  75th  birthday.  An  additional 
mortality  risk  arises  from  First  Fortis's 
agreement  not  to  impose  upon  the 
aforementioned  death  benefit  any 
contingent  deferred  sales  charge  if  the 
death  occurs  before  age  75.  A  third 
mortality  risk  arises  from  First  Fortis's 
contractual  obligation  to  make  annuity 
payments  for  the  life  of  the  annuitant 
under  options  involving  life 
contingencies.  Neither  the  annuitant's 
own  longevity,  nor  an  improvement  in 
life  expectancy  generally,  will  have  an 
adverse  effect  on  annuity  payments 
received  under  the  Contracts. 

18.  In  addition  to  mortality  risks,  First 
Fortis  will  assume  an  expense  risk 
because  the  administrative  charges  may 


be  insufficient  to  cover  actual 
administrative  expenses. 

19.  First  Fortis  proposes  to  set  the 
daily  mortaUty  and  expense  risk  charge 
against  Variable  Account  assets  at  an 
aggregate  rate  of  1.25%  per  annum,  with 
approximately  0.8%  allocated  to  cover 
the  mortality  risks  and  approximately 
.45%  allocated  to  cover  the  expense 
risk. 

20.  If  the  administrative  charges  and 
the  mortality  and  expense  risk  charge 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  First  Fortis.  If  the  amount 
deducted  proves  more  than  sufficient, 
the  excess  will  be  profit  to  First  Fortis. 

Applicants'  Legal  Analysis  and 
Conclusions 

1.  Applicants  seek  an  exemption  from 
section  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  issuance  and  sale  of  the 
Contracts  providing  for  a  mortality  and 
expense  risk  charge. 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the  SEC 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

3.  Applicants  state  that  they  have 
reviewed  publicly  available  information 
regarding  products  of  other  companies 
taking  into  consideration  such  factors  as 
guaranteed  minimum  death  benefits, 
guaranteed  annuity  purchase  rates, 
minimum  initial  and  subsequent 
purchase  payments,  other  contract 
charges,  the  manner  in  which  charges 
are  imposed,  market  sector,  investment 
options  under  the  contracts,  and 
availability  to  individual  qualified  and 
non-tax-qualified  plans.  Based  upon  this 
review,  Applicants  have  concluded  that 
the  mortality  and  expense  risk  charge 
proposed  here  is  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts. 

4.  Applicants  will  maintain  at  their 
principal  office  a  memorandum  setting 
forth  in  detail  the  variable  annuity 
products  analyzed,  and  the 
methodology  and  results  of  Applicants' 
comparative  review.  Applicants  will 
make  (his  memorandum  available  to  the 
SEC  and  its  staff  upon  request. 
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5.  Should  revenue  from  the  CDSC  be 
insufficient  to  cover  all  costs  relating  to 
the  actual  costs  of  distribution  of  the 
Contracts,  the  expenses  will  be  paid 
from  First  Fortis's  general  account 
assets.  If  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  used  to 
make  up  unrecovered  sales  expenses. 
First  Fortis  has  concluded  that  there  is 

a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contrarts  will  benefit  the  Variable 
Account  and  the  Contract  owners.  The 
basis  tor  this  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  First  Fortis  at  its 
principal  office  and  will  be  made 
available  to  the  SEC  and  its  staff  upon 
request. 

6.  First  Fortis  also  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of  section 
2(aKl9)ofthe  1940  Act. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  deduct 
a  mortality  and  expense  risk  charge 
under  the  Contracts  meet  the  standards 
in  section  6(c)  of  the  1940  Act. 
Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-2018  Filed  1-28-94:  8:45  am] 

■ILUMO  COOC  KIO-OI-M 


DEPARTMENT  OF  STATE 

[Public  Nolle*  1941] 

Estat>lishm«nt  of  United  States 
International  Teleeommunlcatlona 
Advisory  Committee 

The  Department  of  State  has 
established  the  United  States 
International  Telecommunication 
Advisory  Committee.  The  purpose  of 


the  International  Telecommunication 
Advisory  Committee  (hereinafter  called 
the  IT  AC)  is  to  advise  the  Department  of 
State  and  provide  strategic  planning 
recommendations  on 
telecommunications  and  information 
policy  matters  related  to  the  United 
States  Telecommunications  Treaty 
Organizations. 

The  IT  AC  will: 

i.  Provide  advice  on  matters  of  policy 
and  preparation  of  positions  for 
meetings  of  International  Treaty 
Organizations,  including  but  not  Hmited 
to  Plenipotentiary  Conferences,  World 
Administrative  Conferences,  Plenary 
Assemblies,  Consultative  Committees 
and  meetings  of  the  International 
Radiocommunication, 
Telecommunication  Standardization 
and  Development  Study  Groups  of  the 
International  Telecommunication  Union 
("ITU")  and  the  OAS/CITEL; 

ii.  Develop  and  coordinate  proposed 
contributions  to  international  meetings 
and  submit  them  to  the  Department  of 
State  for  consideration  and  disposition; 

iii.  Provide  advice  on  relate  matters. 

Authority 

The  continuance  and  activities  of  the 
IT  AC  is  in  connection  with  the 
performance  of  duties  carried  out  by  the 
Secretary  of  State  by  virtue  of 
responsibilities  deriving  from  the 
International  Telecommunication 
Convention  (Nairobi,  1982),  the 
Constitution  and  Convention  of  the 
International  Telecommunication  Union 
(Geneva,  1992)  and  the  Statute  of  the 
Inter-American  Telecommunication 
Commission  (Managua,  1993)  and  is 
pursuant  to  the  general  authority  of  the 
Secretary  of  State  and  the  Department  of 
State  as  set  forth  in  the  provisions  of 
title  22  of  thB  U.S.C,  including  22 
use.  2656  and  22  U.S.C.  2707.  The 
approval  of  this  Charter  by  the  Under 
Secretary  of  State  for  Management 
under  delegated  authority  constitutes 
the  determination  by  the  Secretary  of 
State  that  the  establishment  of  the 
Committee  is  in  the  public  interest  and 
essential  to  the  conduct  of  the  business 
of  the  Department  of  State. 

The  terms  of  reference  of  the  ITAC 
Committee  will  in  effect  combine  in  part 
the  activities  formerly  carried  on  by  \he 
now  terminated  Department  of  State 
United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCTTT)  and 
the  International  Radio  Consultative 
Committee  (COR). 
Richard  C  BaainI, 

Senior  Deputy  U.S.  Coordinator  artd  Director. 
(FR  Doc  94-1976  Filed  1-2S-94:  0:45  am) 

BIUJNO  COM  «71»<«-«l 


[Public  Netio*  1943] 

United  States  International 
Telecommunications  Advisory 
Committee;  Maating 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  Telecommunications 
Standardizations  Sector  B  Group  will 
meet  on  February  17, 1994,  in  room 
4830  from  9  a.m.  to  5  p.m.,  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  and  Constitution 
Avenue,  NVV..  Washington,  DC  20230. 

The  agenda  of  Ae  meeting  will 
include  rBview  of  the  ITU-T  Study 
Group  11  meeting  held  in  Geneva, 
November  29-December  17,  1993, 
consideration  of  contributions  for  the 
ITU-T  Study  Group  13  meeting,  March 
7-18,  1994,  in  Geneva,  and  any  other 
matters  within  the  competence  of  this 
Committee. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  Commerce  is  controlled. 
If  you  are  not  presently  named  on  the 
mailing  list  of  the  Telecommunications 
Sector  B  Group,  and  wish  to  attend 
please  call  303-497-5810 — (fax  303- 
497-5993)  not  later  than  5  days  before 
the  meeting.  Enter  from  the  14th  Street 
Main  Lobby.  A  picture  ID  will  be 
required  for  admittance. 

Dated:  January  19,  1994. 
Earl  S.  Barbaly, 

Chairman,  U.S.  ITAC  for  ITU-Telecom  Sector 
(FR  Doc.  94-1974  Filed  1-28-94:  8:45  am) 
BiLUNO  cooe  «rii 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Security  Advisory  Committee; 
Meeting 

ACTION:  Notice  of  Aviation  Security 
Advisory  Committee  Meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
rescheduled  meeting  of  the  Aviation 
Security  Advisory  Committee  due  to  the 
emergency  shutdown  of  government 
services  on  January  20, 1994. 
DATES:  The  meeting  will  be  held 
February  24. 1994,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  telephone  202- 
267-7451. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  AppJI),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
February  24.  1994,  in  the  MacCracken 
Room,  tenth  floor,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  The 
agenda  for  the  meeting  will  include  a 
discussion  on  public  notification  of 
threats,  the  carriage  of  weapons  aboard 
aircraft  and  reports  from  the  Universal 
Access  System  (UAS)  Working  Group 
and  the  Subcommittee  on  Policy, 
Procedures  and  Public  Awareness, 
which  discussed  the  proposed  revision 
of  regulations  governing  airport  and  air 
carrier  security.  Attendance  at  the 
February  24,  1394,  meeting  is  open  to 
the  public  but  is  limited  to  space 
available.  Members  of  the  public  may 
address  the  committee  only  with  the 
written  permission  of  the  chair,  which 
should  be  arranged  in  advance.  The 
chair  may  entertain  public  comment  if, 
in  its  judgment,  doing  so  will  not 
disrupt  the  orderly  progress  of  the 
meeting  and  will  not  be  unfair  to  any 
other  person.  Members  of  the  public  are 
welcome  to  present  written  material  to 
the  committee  at  any  time. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  202- 
267-7451. 

Issued  in  Washington,  DC  on  January  25, 
1994. 

C«lbal  L.  Flynn, 

Assistant  Administrator  for  Civil  Aviation 
Security. 

IFR  Doc  94-2056  Filed  1-28-94;  8;45  am) 

MUJNG  COOe  Wt»-f3-M 


Proposed  Modification  of  the  Dallas- 
Fort  Worth,  TX,  Class  B  Airspaca  Area; 
Public  Meetings 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  is  announcing 
fact-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users  and  others  concerning  a  proposal 
to  modify  the  Class  B  airspace  area  at 
Dallas- Fort  Worth.  TX.  The  proposed 
Class  B  airspace  area  modification  is 
being  considered  due  to  the  increased 
volume  of  traffic  arriving  and  departing 
the  Dallas-Fort  Worth  area.  Informal 
airspace  meetings  were  held  on 
December  8.  and  13, 1993.  The  FAA  is 


now  planning  to  hold  additional 
meetings  to  provide  interested  parties 
another  opportunity  to  present  input  on 
the  proposed  modification.  All 
comments  received  during  these 
meetings  will  be  considered  prior  to  any 
modification. 

TIMES  AND  DATES:  The  informal  airspace 
meetings  will  be  held  at  7  p.m.  on 
Tuesday,  April  5,  1994,  and  Thursday, 
April  7, 1994.  Comments  must  be 
received  on  or  before  June  7, 1994. 
Pt>CE: 

Tuesday,  April  5, 1994:  Tarrant  County 
Junior  College,  Northeast  Campus,  North 
Richland  Hills,  TX 

Thursday,  April  7, 1994:  North  Mesquite 
High  School,  Mesquite,  TX 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  ASW- 
500,  Federal  Aviation  Administration, 
4400  Blue  Mound  Road,  Fort  Worth.  TX 
76193-0500. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  Southwest  Regional 
Office,  ASW-530,  telephone:  (817)  222- 
5595. 

SUPPt.EMENTARY  INFORMATION: 

Meeting  Procedores 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southwest 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  Class  B  airspace  area 
modification.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
TTiere  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meetings  may  be  adjoiuTiod  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
materia]  relating  to  the  substance  of  the 
meetings  u-ill  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 


(e)  The  meetings  will  not  be  formally 
recorded.  Hovraver,  a  sxmunary  of  the 
comments  made  at  the  meetings  will  be 
filed  in  the  docket. 

Agenda  for  Each  Meeting 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures. 
Briefing  on  BadiLground  for  Proposal. 
Public  Presentations. 
Closing  Comments. 

Issued  in  Washington,  DC,  on  January  25, 
1994. 

Willia  C  Nekon. 

Acting  Manager,  Ainpace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  94-2055  Filed  1-28-94;  8:45  amj 

aiUMQ  CODE  «10-tl-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Right  Service  Technology 
Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Flight 
Service  Technology  Subcommittee  of 
the  Federal  Aviation  Administration 
Research,  Engineering  and  Development 
Advisory  Committee  to  be  held  on 
Friday,  February  18,  1994.  at  9:30  a.m. 
The  meeting  will  take  place  at  the 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC,  in  the  MacCracken 
Room  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include:  Review  and  discussion  of. 
current  technology,  and  an  overview  of 
future  technology  associated  with  pre- 
flight  weather  and  flight  plan  filing 
services.  The  Subcommittee  will 
continue  these  reviews  in  an  attempt  to 
ensure  that  the  FAA's  program 
addresses  all  the  right  technology 
issues.  This  meeting  will  include 
demonstrations  of  flight/weather  ser\'ice 
technologies.  Vendors  interested  in 
providing  demonstrations  should 
contact  Mr.  Carl  McCullough,  ASE-10, 
at  (202)  287-8595,  no  later  than 
February  11,  1994. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mr. 
McCullough,  or  Ms.  Jan  Peters,  ASD-3, 
at  (202)  287-8543  in  the  Office  of  the 
Associate  Administrator  for  System 
Engineering  and  Development,  800 
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Independence  Avenue,  SW., 
Washington.  DC  20591. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington.  DC.  on  January  26. 
1994. 
Martin  T.  Pozesky, 

Executive  Director,  Research,  Engineering  and 

Development  Advisory  Committee. 

|FR  Doc.  94-2063  Filed  1-28-94;  8:45  am] 

BILUNG  CODC  4910-13-M 


Flight  Service  Station;  Aberdeen 
Regional  Airport,  Aberdeen,  SD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  closing. 

SUMMARY:  Notice  is  hereby  given  that  on 
or  about  September  29.  1993,  the  flight 
service  station  (FSS)  at  Aberdeen.  South 
Dakota  will  be  permanently  closed. 
Services,  to  the  aviation  public  in  the 
Aberdeen  flight  plan  area,  formerly 
provided  by  Aberdeen  FSS,  are  being 
provided  by  the  automated  flight  service 
station  (AFSS)  at  Huron,  South  Dakota. 
This  information  will  be  reflected  in  the 
FAA  organization  statement  the  next 
time  it  is  reissued. 
Edward  J.  Phillips. 

Regional  Administrator,  Great  Lakes  Region. 
(FR  Doc.  94-2052  Filed  1-28-94;  8:45  am] 

BILUNO  CODE  4910-13-M 


Flight  Service  Station;  Rapid  City 
Regional  Airport.  Rapid  City.  SO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  closing. 

SUMMARY:  Notice  is  hereby  given  that  on 
or  about  September  23, 1993,  the  flight 
service  station  (FSS)  at  Rapid  City, 
South  Dakota  will  be  permanently 
closed.  Services  to  the  aviation  public  in 
the  Rapid  Qty  flight  plan  area,  formerly 
provided  by  Rapid  City  FSS,  are  being 
provided  by  the  automated  flight  service 
station  (AFSS)  at  Huron.  South  Dakota. 
This  information  will  be  reflected  in  the 
FAA  organization  statement  the  next 
time  it  is  reissued. 
Edward  ).  PhillipB. 

Regional  Administrator,  Great  Lakes  Region 
(FR  Doc.  94-2051  Filed  1-28-94;  8:45  am) 

BHJJNQ  CODE  MtO-tVM 


Notice  of  Intent  To  Rule  on  Application 
to  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Greater  Cumberland  Regional 
Airport,  Cumberland,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Greater 
Cumberland  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1994. 
ADDRESSES:  Comments  on  this 
applications  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office.  101  West  Broad  Street,  suite  300. 
Falls  Church.  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Badley  S. 
Whited,  AAE,  Airport  Manager. 
Potomac  Highlands  Airport  Authority, 
at  the  following  address:  Greater 
Cumberland  Regional  Airport,  RT.  1, 
Box  99.  Wiley  Ford,  West  Virginia 
26767. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Potomac 
Highlands  Airport  Authority  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez,  Manager,  Washington 
Airports  District  Office  101  West  Broad 
Street,  suite  300  Falls  Church,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  impose  a 
PFC  at  Greater  Cumberland  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  Janurary  6, 1994,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  Potomac 
Highlands  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  (>art,  no  later  than  March  14, 1994. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1, 1994. 

Proposed  charge  expiration  date:  May 
31,  1999. 

Total  estimated  PFC  revenue: 
$150,000. 

Brief  description  of  proposed 
project(s): 
— Construct  Terminal  Complex 

including  a  new  mid-field  terminal. 

Aircraft  apron,  taxiways  &  auto 

parking. 
— Construct  partial  Taxiways  parallel  to 

runway  05. 
— Resurface  taxiways  C&D. 
— Overlay  and  light  Runway  5/23. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Potomac 
Highlands  Airport  Authority. 

Issued  in  )amica.  New  York  on  January  24, 
1994. 

Peter  A.  Nelson. 

Assistant  Manager.  Airports  Division  Eastern 
Region. 

(FR  Doc.  94-2053  Filed  1-28-94;  8:45  am] 
BILUNO  COK  «ai»-i»-M 


Federal  Highwmy  Administration 
(FHWA) 

Environmantal  Impact  Statement: 
Whittier.  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  access 
improvement  project  to  Whittier, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Smith,  Field  Operations 
Engineer,  Federal  Highway 
Administration  Box  21648.  Juneau, 
Alaska  99801-1648.  Telephone  (907) 
586-7428  and  Steven  R.  Horn,  P.E., 
Environmental  Coordinator,  Alaska 
Department  of  Transportation  and 
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Public  FadUties  (AOOTftPF).  Central 
Region,  P.O.  Box  196900,  Anchorage, 
Alaska  99519.  Telephone  (907)  266- 
1737. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  In  cooperation  with  the  Alaska 
Etepartment  of  Transportation  and 
Public  Facilities  (ADOT4PF),  will 
prepare  an  environmental  impact 
statement  and  preliminary  engineering 
studies  on  a  proposal  to  improve  access 
between  Whittiar,  Alaska  and  the 
Seward  Highway  corridor  near  Portage, 
Alaska. 

The  purposes  of  improved  access  are 
to  provide:  (1)  Access  with  greater 
capacity  to  meet  projected  demands 
from  increased  tourism  and  recreation; 
(2)  more  frequent  and  convenient 
access;  (3)  access  that  is  less  expensive 
for  users;  and  (4)  access  safer  than 
present  vehicle  on  railroad  flatcar 
transportation.  In  addition,  the  proposal 
would  help  create  additional 
recreational  opportunities  in 
southcentral  Alaska  by  providing  easier 
transportation  to  Prince  William  Sound. 
Presently,  land  access  is  solely  by  the 
Alaska  Railroad.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action;  (2)  improving  existing  railroad 
service;  and  (3)  constructing  a  joint  use 
tunnel  for  both  vehicle  and  train  trafBc. 
Incorporated  into  and  studied  with 
various  build  alternatives  will  be  design 
variations. 

An  agency  scoping  meeting  was  held 
on  May  20. 1993.  Public  meetings  were 
advertised  in  local  newspapers  and  held 
in  Whittier,  Girdwood,  and  Anchorage 
in  June  1993.  Additional  public 
meetings  and  two  public  hearings  will 
be  held  in  1994  after  publication  of  the 
Draft  EIS.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  frt)m  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FWHA  or  ADOT&PF  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  reguiations 
Implementing  Executive  Order  12372 
regarding  intergovommental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 

Issued  on  January  12, 1994: 
Robert  E.  Raby, 

Division  Administrator.  Juneau.  Alaska. 
(FR  Doc  94-2069  Filed  1-28-94;  8:45  am) 
MJJNOCOOE  4ai«-a-M 


Merttlme  AdmlnietFation 
IDoclwt  No.  »-M>4] 

Appllcations,  Heeringa, 
Determinatlona,  etc;  Lachmar 

Northstar  Shipping,  Inc.,  c/o  Dyer. 
Ellis,  Joseph  h  Mills,  Watergate,  suite 
1000,  600  New  Hampshire  Avenue, 
hJW.,  Washington,  DC,  the  holder  of 
Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-421, 
filed  an  application  dated  December  14, 
1993,  with  the  Maritime  Administration 
CMARAD),  requesting  approval  for  the 
assignment  and  transfer  of  Contract  MA/ 
MS&-421  to  Lachmar  xmder  the 
provisions  of  section  608  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  and  Article  11-16  of  Contract  MA/ 
MSB-421. 

Lachmar,  P.O.  Box  6327,  Lake 
Charles,  Louisiana,  70606  filed  an 
application  with  MARAD  on  December 
14, 1993,  requesting  operating- 
differential  subsidy  under  Contract  MA/ 
MSB-421  for  assistance  in  the  operation 
of  the  LNG  vessels  LAKE  CHARLES  and 
LOUISLWA  in  the  foreign  trade.  The 
LAKE  CHARLES  was  delivered  on  May 
15, 1980,  and  the  LOUISL\NA  on 
September  25. 1980.  Contract  MA/MSB- 
421  expires  on  December  31,  1997. 
Lachmar  requests  approval  under 
section  605(c),  section  601,  and  other 
provisions  of  the  Act  for  financial  aid  in 
the  operation  of  the  LAKE  CHARLES 
and  LOUISIANA  under  Contract  MA/ 
MSB— 421  in  an  essential  service  in  the 
foreign  commerce  of  the  United  States. 
Lachmar  also  requests  approval  for  the 
modification  of  Contract  MA/MSB-421 
to  permit  the  worldwide  transportation 
ofLNGlnbulk. 

The  partners  of  Lachmar  are  Morgas, 
Inc.,  Pantheon,  Inc.,  and  Pelmar 
Company,  wholly  owned  subsidiaries  of 
Panhandle  Eastern  Corporation. 

These  applications  may  be  inspected 
in  the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in 
Lachmar's  application  and  desiring  to 
submit  comments  on  issues  pertinent  to 
section  605(c)  of  the  Act  must  file 
written  comments  in  triplicate,  to  the 
Secretary,  Maritime  Administration, 
room  7300,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  IX 
20590,  by  the  close  of  business  5  p.m. 
on  Feb.  15. 1994.  The  Maritime  Subsidy 
Board  will  consider  any  comments 
submitted  and  take  such  actions  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Faderai  Domestk  Assistance 
Program  ^4a  20.804  Operating-Differential 
Subsidies  (ODS)) 


Dated:  January  26. 1094. 

By  Order  of  the  Maritime  Administrator. 
Jamea  E  Saari. 
Secntary. 

(PR  Doc  94-2129  Filed  1-28-94;  8.45  am) 
■lujNO  cooc  4*ie-ai-m 


Reaearch  and  Special  Programa 
Admlnlatratton 

[Docket  No.  PDA-13(R)] 

Application  by  Chemical  Waate 
Tranaportation  Inatltute  for  a 
Preemption  Determination  aa  to  New 
York  Department  of  Environmental 
Conaervation  Requlrementa  on  the 
Transfer  and  Storage  of  Hazardous 
Wastes  Incidental  to  Transportation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Further  extension  of  period  for 
public  comment. 

SUMMARY:  RSPA  is  granting  the  request 
of  the  New  York  Department  of 
Environmental  Conservation  (NYDEC) 
for  a  further  extension  of  the  comment 
period  on  the  application  by  the 
Chemical  Waste  Transportation  Institute 
(CWTI)  for  a  determination  that  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  preempts  certain  NYDEC 
requirements  on  the  transfer  and  storage 
of  hazardous  wastes  incidental  to 
transportation.  The  period  for  rebuttal 
comments  is  also  extended  to  permit 
interested  parties  an  opportunity  to 
respond  to  all  comments  submitted 
during  the  extended  initial  comment 
period. 

DATES:  Further  comments  received  on  or 
before  February  28, 1994,  and  rebuttal 
comments  received  on  or  before  .^pril 
14, 1994,  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
during  the  initial  comment  period  and . 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001  (Tel. 
No.  202-366-4453).  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number  (PDA-13{R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to  (1)  Mr.  Stephen  C.  Hansen,  Chairman, 
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Jiemical  Waste  Transportation 
istitute.  1730  Rhode  Island  Av«iue. 
rw..  suite  1000.  Washington.  DC  20036, 
Qd  (2)  Mr.  Thomas  C.  Jorling. 
bmmissioner.  New  Yoric  Department  of 
nvironmental  Conservation.  50  Wolf 
oad,  Albany,  NY  12233.  A  certification 
lat  a  copy  has  been  sent  to  these 
ersons  must  also  be  included  with  the 
amment.  (The  following  format  is 
jggested:  "I  hereby  certify  that  copies 
Fthis  comment  have  been  sent  to 
[essrs.  Hansen  and  Jorling  at  the 
idresses  specified  in  the  Federal 
egister") 

)n  FURTHER  INFORMATION  CONTACT: 
razer  C.  Hilder,  Office  of  the  Chief 
ounsel.  Research  and  Special  Programs 
dministration,  U.S.  EteparLTient  of 
ransportation,  Washington.  DC  20590- 
)01  (Tel.  No.  202-366-4400). 
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JPPLEMENTARY  INFORMATION: 

Background 

CWTi  has  applied  for  a  determination 
at  the  HMTA  preempts  certain 
YDEC  requirements  in  Title  6  of  the 
jw  York  Codes.  Rules  and  Regulations 
lYCRR),  governing  the  transfer  and 
Drage  of  hazardous  wastes  incidental 
transportation  (hereinafter  "NYDEC 
insfer  and  storage  requirements").  The 
ict  of  CWTI's  application  was 
iblished  in  the  Federal  Register  on 
;tober  15. 1993.  and  interested  parties 
;re  invited  to  submit  comments.  58  FR 
614.  In  response  to  the  requests  of 
jr  States  for  additional  time  to  submit 
mments.  RSPA  extended  the 
mment  periods  in  a  second  notice 
blished  in  the  Federal  Register  on 
cember  13.  1993.  58  FR  65226. 
nong  the  parties  requesting  additional 
le  was  NYDEC  which  stated  that  it 
IS  proposing  to  eliminate  "all  but 
e"  of  the  requirements  challenged  by 
Vn  and  that  it  anticipated  filing  draft 
[ulations  with  the  New  York  Secretary 
State  by  mid-January  1994,  RSPA  set 
luary  21,  1994  as  the  revised  deadline 
comments  on  CWTI's  application 
i  March  7. 1994  as  the  revised 
idUne  for  rebuttal  comments, 
n  a  January  20, 1994  letter.  NYDEC 
/ised  that  it  could  not  meet  the 
ised  deadhne  of  January  21,  1994,  to 
nplete  its  comments  on  CWTI's 
}lication.  It  requested  that  it  be 
5 wed  until  February  1,  1994.  to  file 
"supplemental  response,"  including 
3py  of  its  proposed  rulemaking.  It 
imated  that  proposed  revisions  to  the 
DEC  transfer  and  storage 
uirements  would  be  provided  to  the 
M  York  Secretary  of  State  by  January 
1994.  "which  will  result  in 
>lication  of  the  Notice  of  Proposed 
emaking  in  the  New  York  State 


Register  on  February  9, 1994."  In  a 
separate  telephone  conversation, 
NYDEC  has  agreed  to  send  a  copy  of  the 
proposed  revisions  to  each  party  that 
has  provided  a  NYDEC  with  a  copy  of 
comments  in  this  matter.  NYDEC  also 
stated  it  needed  more  time  to  ansvrer  a 
question  in  RSPA's  December  13, 1993 
notice:  whether,  during  the  pendency  of 
this  rulemaking,  it  intends  to  enforce 
those  parts  of  the  NYDEC  transfer  and 
storage  requirements  which  it  has 
proposed  to  eliminate. 

Prior  to  receiving  a  copy  of  NYDECs 
January  20.  1994  letter,  CWTI  submitted 
further  comments  in  which  it  stated  its 
opposition  to  any  additional  delay. 
CWTI  indicated  that  it  expected  RSPA 
to  issue  a  determination  in  this  matter 
by  April  13. 1994.  based  on  a  1987 
statement  by  DOT  of  an  intention  to 
make  preemption  determinations  within 
180  days  of  the  date  of  publication  in 
the  Federal  Register.  CWTI  argued  that 
there  was  no  need  to  extend  the  time  to 
address  those  parts  of  the  NYDEC 
transfer  and  storage  requirements  that 
were  being  eliminated: 

If  the  requirements  are  indeed  slated  for 
ehminatjon.  we  cannot  conceive  that  the 
[NYJDEC  would  defend  the  continuation  of 
the  requirements.  Therefore,  we  see  no  useful 
purpose  in  delaying  the  preemption 
determination  process  to  consider  comments 
which  the  [NYIDEC  had  ample  notification 
and  opportunity  to  respond  to  in  the  first 
place. 

In  addition.  CWTI  clarified  or 
supplemented  its  application  in  three 
respects.  The  October  15. 1993  Federal 
Register  notice  specifically  requested 
comments  on  each  of  the  preemption 
criteria  in  the  HMTA.  including  the 
provision  that  requirements  in  covered 
subject  areas  which  must  be 
"substantively  the  same  as" 
requirements  in  the  HMTA  or  the 
Hazardous  Materials  Regulations 
(HMR).  CWTI  has  now  argued  that  the 
NYDEC  transfer  and  storage 
requirements  concern  the  "packing, 
repacking  [and]  handUng"  of  hazardous 
materials,  so  that  these  requirements  are 
preempted  because  they  are  not 
"substantively  the  same  as" 
requirements  in  the  HMTA  and  the 
HMR. 

Responding  to  the  invitation  in 
RSPA's  December  13. 1993  Federal 
Register  notice.  CWTI  has  addressed 
NYDECs  earlier  comment  concerning 
secondary  containment  requirements  for 
hazardous  waste  transfer  operations. 
CWn  stated  that  its  original  application 
in  this  matter  challenged  "the  State's 
secondary  contaiiuneiit  requirements  as 
they  pertain  to  the  transport  of  DOT- 
authorized  packagings  from  one 
transport  vehicle  to  another."  H  stated 


that  it  would  submit  a  formal 
amendment  of  its  aj^lication,  if 
necessary,  but  that  "it  is  immaterial 
whether  ot  not  the  (NYjDEC  repeals 
SecticMis  373-l.l{d)(l)(xvMc)(l)  or  373- 
l.l(d)(l)(xv)(i)  because  these  sections 
are  only  given  meaning  to  the  extent 
section  373-2.9(f)  exists." 

CWTI  also  has  addressed  an  issue 
raised  in  RSPA's  October  15. 1993 
Federal  Register  notice,  regarding  the 
definitions  of  "Storage  Incidental  to 
Transport"  and  "Transfer  Incidental  to 
Transport."  It  asserted  that  these 
definitions  are  embodied  in  the  transfer 
and  storage  requirements,  and  are 
interwoven,  so  that  * 

A  transporter  caimot  even  transfer  an 
unopened  drum  of  hazardous  waste  by 
forklift  from  one  vehicle  to  another,  where 
the  drum  never  touches  the  ground,  unless 
the  transporter  owns  the  £acility,  maintains  a 
log  of  the  activity,  provides  secondary 
containment,  inspects  containers  for  leaks 
and  records  the  inspections,  and,  if  the  drum 
contained  ignitable  or  reactive  wastes,  not 
engage  in  this  activity  unless  it  occurs  more 
than  50  feet  from  the  facility's  property  line. 

Perhaps  because  CWTI's  original 
apphcation  focused  on  the  "obstacle" 
criterion,  many  of  the  comments 
received  to  date  have  not  addressed 
whether  the  NYDEC  transfer  and  storage 
requirements  concern  the  "packing, 
repacking  [or)  handling"  of  hazardous 
materials,  within  the  meaning  of  49 
App.  U.S.C.  1804(a)(4)(b)(ii).  In 
addition.  CWTTs  original  application 
referred  to  40  CFR  236.10(c)(2),  which 
provides  that  a  transporter  of  hazardous 
wastes  must  comply  with  40  CFR  Part 
262  (Standards  Applicable  to  Generators 
of  Hazardous  Waste),  if  it  "(mjixes 
hazardous  wastes  of  different  DOT 
shipping  descriptions  by  placing  them 
into  a  single  container."  None  of  the 
other  comments  has  discussed  whether 
this  provision  has  any  relevance  to 
RSPA's  determination. 

n.  Further  Exteosion  of  Comment 
Periods 

RSPA  considers  that  NYDEC  should 
be  allowed  additional  time  to  submit  the 
text  of  its  proposed  amendments  to  the 
transfer  and  storage  requirements  and 
provide  information  on  its  enforcement 
policies  as  to  requirements  that  may  be 
eliminated  within  a  year.  With  this  text 
and  enforcement  information, 
comments  on  CWTI's  application  and 
NYDEC's  transfer  and  storage 
requirements  should  be  more  specific, 
and  more  helpful  to  a  decision  in  this 
matter.  Moreover,  the  clarifications  to 
CWTI's  apphcation.  as  discussed  above, 
may  enable  other  parties  to  provide 
additional,  more  focused  comments  at 
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this  time,  rather  than  waiting  for  the 
rebuttal  comment  period.  ' 

For  these  reasons,  the  initial  comment 
period  is  hereby  extended  until 
February  28,  1994,  and  the  rebuttal 
comment  period  is  extended  until  April 
14,  1994.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  received  during  the  initial 
comment  period,  now  extended  until 
February  28,  1994,  and  may  not  discuss 
new  issues. 

These  periods  should  guarantee  that 
all  parties  have  access  to  the  proposed 
amendments  that  may  eliminate  many 
of  the  specific  requirements  which 
CWTI's  application  asks  RSPA  to  find 
preempted  by  the  HMTA.  In  its  further 
comments,  NYDEC  may  still  address  all 
matters  on  which  comments  were 
invited  in  the  December  13,  1993 
Federal  Register  notice.  58  FR  at  65227. 
All  parties  are  invited  to  comment  on: 
(1)  Whether  the  NYDEC  transfer  and 
storage  requirements  concern  the 
"packing,  repacking  [or]  handling"  of 
hazardous  materials,  within  the 
meaning  of  49  App.  U.S.C. 
1804(a)(4)(B)(ii).  and  (2)  what  relevance, 
if  any,  40  CFR  263.10(c)(2)  has  to 
RSPA's  decision  on  CWTI's  application. 

As  previously  stated  in  both  the 
October  15  and  December  13, 1993 
notices,  all  comments  should  be  limited 
to  the  issue  of  whether  the  NYDEC 
transfer  and  storage  requirements  are 
preempted  by  the  HMTA,  and  all 
comments  should: 

(1)  Specifically  address:  (a)  The 
preemption  criteria  ("substantively  the 
same,"  "dual  compHance,"  and 
"obstacle")  described  in  Fart  I  of  the 
October  15,  1993  Public  Notice,  and  (b) 
whether  the  NYDEC  transfer  and  storage 
requirements  are  "otherwise  authorized 
by  Federal  law"; 

(2)  Set  forth  in  detail  the  manner  in 
which  the  NYDEC  transfer  and  storage 
requirements  are  applied  and  enforced; 
and 

(3)  Discuss  the  definitions  of  "Storage 
Incidental  to  Transport"  and  "Transfer 

■  Incidental  to  Transport"  in  6  NYCRR 
-364. 1(c),  and  how  these  definitions 
apply  to  the  NYDEC  transfer  and  storage 
requirements  in  6  NYCRR  Paris  372  and 
373. 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR. 
107.201-107.211. 


Issued  in  Washington,  DC  on  January  25, 
1994 

Alan  I.  Roberta, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

(FR  Doc.  94-1988  Filed  1-28-94;  8:45  am] 
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and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer 
[FR  Doc.  94-2067  Filed  l-28-94;'8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  (or 
Review 

January  21,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
ONIB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Iniemal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

T^e  of  Review:  New  collection. 

title:  Study  on  Providing  Volunteer 
Tax  Assistance  to  Small  Business 
Owners. 

Description:  Small  businesses 
contribute  significantly  to  the  multi- 
billion-dollar  tax  gap.  Many  small 
businesses  cannot  afford  paid  assistance 
or  time  away  from  their  locations  to 
learn  how  to  meet  tax  obligations.  This 
study  covers  the  feasibility  of: 
Professionals  volunteering  as  on-site, 
limited-period,  mentors  and  small 
businesses  participating. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,120. 

Estimated  Burden  Hours  Per 
Respondent 

Screening  Questionnaire — 5  minutes. 

Focus  Group  Sessions — 2  hours. 

Travel  Time — 1  hour. 

Frequency  of  Response:  Other  (one- 
time survey). 

Estimated  Total  Reporting  Burden: 
524  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  39.5-6880,  Office  of  Management 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  21,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1221. 

Regulation  ID  Number:  EE-147-87 
Final. 

Type  of  Review:  Extension. 
Title:  Qualified  Separate  Lines  of 
Business. 

Description:  The  affected  public 
includes  employers  who  maintain 
qualified  employee  retirement  plans. 
Where  applicable,  the  employer  must 
furnish  notice  to  the  IRS  that  the 
employer  treats  itself  as  operating 
qualified  separate  lines  of  business  and 
some  may  request  an  IRS  determination 
that  such  lines  satisfy  administrative 
scrutiny. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.907. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours,  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
14,570  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6380,  Office  of  Management 
and  Budgfit,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  94-2068  Filed  1-28-94;  8  45  ami 
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blic  inloniiatton  CoNactton 
<)ulrements  SutomMtod  to  OMB  for 
iview 

luary  24, 1994. 

rhe  Department  of  Treasury  has 
bmitted  the  following  pubhc 
Formation  collection  requirement(s)  to 
>fB  for  review  and  clearance  under  the 
perwoA  Reduction  Act  of  1980, 
blic  Law  96-511.  Copies  of  the 
bmissioD(s>may  be  obtained  by 
lling  the  Treasury  Bureau  Clearance 
ficer  listed.  Comments  regarding  this 
Formation  collection  should  be 
dressed  to  the  OMB  reviewer  listed 
d  to  the  Treasury  Department 
aarance  Officer,  Department  of  the 
easury,  room  3171  Treasury  Annex. 

00  Pennsylvania  Avenue,  NW., 
ashington.  DC  20220. 

temal  Reveme  Service 

OMB  Number  1545-1049. 

Regulation  ID  Number:  IA-7-88  Final 

.D.  8379). 

Type  of  Review:  Extension. 

Title:  Excise  Tax  Relating  to  Gain  or 

her  Income  Realized  by  any  Person  on 

iceipt  of  Greenmail. 

Description:  The  final  regulations 

ovide  rules  relating  to  the  manner  and 

Bthod  of  reporting  and  paying  the 

indeductible  50  percent  excise  tax 

1  posed  by  section  5881  of  the  Internal 
ivenue  Code  with  respect  to  the 
ceipt  of  greenmail. 
Respondents:  Individuals  or 
)useholds.  Businesses  or  other  for- 
ofit. 

Estimated  Number  of  Respondents:  4. 

Estimated  Burden  Hours  Per 

^spondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  2 

)urs. 

Clearance  Officer:  Garrick  Shear. 

02)  622-3869,  Internal  Revenue 

srvice,  room  5571, 1111  Constitution 

lenue.  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 

02)  395-6880.  Office  of  Management 

id  Budget,  room  3001,  New  Executive 

Ffice  Building,  Washington.  DC  20503. 

lis  K.  Holland, 

^partmental  Reports  Management  Officer. 

R  Doc.  94-2070  Filed  1-28-94;  8:45  am) 
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temal  Revenue  Service 

}ftware  Testing  and  Pilot  of  the  1120- 
'PC  Format  Return 

jENCY:  Internal  Revenue  Service  (IRS), 

■easury. 

:tion:  Notice  to  announce  1120-A/PC 

iftware  testing  and  1120-A/PC  Pilot. 


SUMUARY:  Starting  January  a.  1994,  the 
Interaal  Revenue  Service  will  begin 
software  testing  their  new  format  return 
1120-A/PC  (U.S.  Corporatkjn  Short 
Form  Income  Tax  Retom).  And,  by 
March  IS,  1994  the  IRS  will  use  the 
accepted  software  to  pilot  the 
Nationwide  1120-A/PC  program  at  their 
New  York  Brookhaven  Service  Center. 
DATES:  Parties  interested  in  participating 
in  the  software  testing  should  contact 
IRS.  Ahemative  Ways  of  FiHng  1120- 
A/PC  Program  Analyst.  Rose  Schulkers 
at  (202)  283-0260  or  write  the  Internal 
Revenue  Service  at  the  following 
address:  Internal  Revenue  Service, 
Alternative  Yiays  of  Filing,  Input 
Enhancements.  Attn:  1120-A/PC 
Analyst.  T:I:Af ,  room  4068,  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224. 

FOR  RJRTHER  MFORIMTION  CONTACT:  The 
IRS  Alternative  Ways  of  Filing  1120-  A/ 
PC  Program  Analyst  at  202-283-0260. 
SUPPtEKIEHTARY  MFORMATION:  The  1120- 
A/PC  Format  will  be  generated  on  a 
personal  computer  in  an  answer  sheet 
format  to  primarily  decrease  the  amount 
of  paper  needed  when  filing  a  return. 
Less  paper  means  less  processing  and 
quicker  refunds. 

The  software  will  include  user- 
friendly  type  menus,  print  only 
significant  line  entries,  and  include 
specific  types  of  pre-validated  math 
calculations.  IRS  will  provide  software 
specifications.  The  software  is  subject  to 
IRS  acceptance  for  use  and  will  be 
encoded  as  such.  The  software  accepted 
would  then  be  marketed  by  the 
developers  themselves  for  use  by  the 
general  public,  or  by  taxpreparers  to  use 
in  their  practices.  No  reimbursement  for 
any  costs  connected  with  providing  the 
requested  information  will  be  made  by 
the  IRS.  This  announcement  is  for 
informational  purpose,  and  does  not 
constitute  an  IFB.  RFP.  or  RFQ,  and  is 
not  to  be  construed  as  a  commitment  by 
the  IRS. 

The  1120-A/PC  Format  Return  will  be 
available  to  any  business  eligible  to  file 
an  1120-A  return. 
Art  Reilly. 

Alternative  Ways  of  Filing  Program  Manager 
(Taxpctyer  Services). 
IFR  Doc.  94-1984  Filed  1-2&-94;  8:45  am] 

BILUNG  CODE  4t3»-0t-U 

Public  Electronic  Communications 
Organization;  Meeting 

AGENCY:  Internal  Revenue  Ser\-ice  (IRS), 

Treasury. 

ACTION:  Meeting  notice. 

SUMMARY:  The  Internal  Revenue  Service 
will  hold  a  meeting  on  February  17-18, 


1994,  to  facilitate  the  establishment  of 
an  oig^ization  whose  primary  mistinn 
is  to  aggressively  advance  the  use  of 
electronic  communications,  particularly 
between  the  IRS  aad  its  customers. 
DATE:  Parties  interested  in  participiting 
in  the  meeting  should  contact  the  IRS  by 
FAruary  10, 1994. 
FOR  FURTHER  WWOWMATIOH  COMTACT: 
Robert  Carver.  Deputy  Assistant 
Commissioner  (Returns  Processing)  T, 
room  3407, 1111  Constitution  Avenue 
NW.,  Washington  DC  20224. 
SUPPLEMENTARY  MFORMATION:  This 
meeting  represents  the  culmination  of 
efforts  by  the  IRS  to  faciUtate  the 
estabUshment  of  an  organization 
focusing  on  electronic  communications. 
In  an  announcement  published  in  the 
Federal  Register  dated  May  26.1993.  the 
IRS  invited  firms  interested  in  the 
establishment  of  a  public  electronic 
communications  consortium  to  contact 
the  IRS.The  tremendous  response 
prompted  the  IRS  to  schedule  a  meeting 
for  September  21. 1993.  Over  90 
companies  participated  in  the  meeting. 
A  smaller  tactical  meeting  was  held  in 
November  1993.  followed  up  by  an 
organizational  working  session  in 
January  1994.  Several  companies 
stepped  forward  to  take  the  initiative  in 
developing  a  transition  organization.  At 
the  February  17  meeting,  firms  in 
attendance  will  be  invited  to  adopt  or 
modify  a  draft  charter  and  select 
working  groups  in  which  to  participate. 
Beverly  Stowell. 

Director ,  Input  Processing  Division 
[PR  Doc.  94-1985  Filed  1-28-94;  8:45  am] 

BILUNG  CODE  4nO-ei-U 

[Delegation  Order  No.  11  (Rev.  23)] 

Delegation  of  Authority  To  Accept  or 
Reject  Offers  In  Compromise 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  authority  to  accept, 
reject,  or  acknowledge  withdrawal  of 
offers  in  compromise  is  delegated  to 
specific  service  center,  compliance 
center,  and  district  office  officials. 
Depending  on  the  type  of  action  to  be 
taken  and  the  amount  of  the  liabihty 
sought  to  be  compromised,  the  authority 
may  be  redelegated  (26  U.S.C.  7122). 
EFFECTtVE  DATE:  December  7, 1993. 
FOR  FURTHER  WPORMATION  CONTACT:  Curt 
De  Whitt,  Program  Analyst;  Office  of 
Operations,  COtChl.  room  7539;  1111 
Constitution  Avenue,  NW;  Washington. 
DC  20224;  telephone  (202)  622-8412 
(not  a  toll-free  call). 
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The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  Nos.  150-04  and  150- 
09,  26  CFR  301.7122-1  and  26  CFR 
301.7701-9,  and  Treasury  Order  No. 
150-13  is  hereby  delegated  as  follows: 

1.  The  Deputy  Assistant 
Commissioner  (International);  Regional 
Counsel;  Regional  Directors  of  Appeals, 
and  Chiefs  and  Associate  Chiefs, 
Appeals  Offices;  are  delegated  authority 
under  section  7122  of  the  Infernal 
Revenue  Code  to  accept  offers  in 
compromise  and  to  reject  and 
acknowledge  withdrawal  of  offers  in 
compromise  for  matters  under  their 
respective  jurisdictions  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised. 

2.  Chiefs,  Compliance  Division,  in 
service  centers  dnd  Chief,  Collection 
Division,  in  Austin  Compliance  Center 
are  delegated  authority  under  section 
7122  of  the  Internal  Revenue  Code  to 
accept  offers  in  compromise  and  to 
reject  and  acknowledge  withdrawal  of 
offers  in  compromise  for  matters  under 
their  respective  jurisdictions  regardless 
of  the  amount  of  the  liability  sought  to 
be  compromised.  Division  chiefs  may 
redelegate  to  service  center  and  Austin 
Compliance  Center  Collection  Branch 
chiefs  the  authority  to  reject  and 
acknowledge  withdrawal  of  all  offers  in 
compromise,  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised, 
and  to  accept  offers  in  compromise 
where  the  amount  of  the  liability 
(including  interest,  penalty,  additional 
amount,  or  addition  to  tax)  is  less  than 
5100,000. 

3.  Chiefs,  Collection  Division,  in 
districts  are  delegated  authority  under 
section  7122  of  the  Internal  Revenue 
Code  to  accept  offers  in  compromise 
and  to  reject  and  acknowledge 
withdrawal  of  offers  in  compromise  for 
matters  under  their  respective 
jurisdictions  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 
Division  chiefs  may  redelegate  to  any 
Collection  branch  chief,  including 
Automated  Collection  and  Collection 
Support  Branch  Chiefs  the  authority  to 
reject  and  acknowledge  withdrawals  of 
all  offers  in  compromise  regardless  of 
the  amount  of  the  liability  sought  to  be 
compromised  and  to  accept  offers  in 
compromise  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 
Division  chiefs  may  redelegate  to 
Automation  Collection  Assistant  Branch 
Chiefs  the  authority  to  reject  and 
acknowledge  withdrawals  of  all  offers  in 
compromise  regardless  of  the  amount  of 


the  liability  sought  to  be  compromised. 
Division  chiefs  may  redelegate  to  group 
managers  in  the  Collection  Field 
function  and  to  Automation  Collection 
Assistant  Branch  Chiefs  the  authority  to 
accept  offers  in  compromise  where  the 
amount  of  the  liability  (including 
interest,  penalty,  additional  amount,  or 
addition  to  tax)  is  less  than  $100,000. 

4.  Chief,  Field  branch,  and  Chief, 
Special  Procedures,  are  delegated  the 
authority  to  accept  offers  in  compromise 
where  the  amount  of  the  liability 
(including  interest,  penalty,  additional 
amount,  or  addition  to  tax)  is  less  than 
$100,000  and  to  reject  and  acknowledge 
withdrawal  of  all  offers  in  compromise 
regardless  of  the  amount  of  the  liability 
sought  to  be  compromised. 

5.  Collection  Field  function  group 
managers  in  districts  are  delegated  the 
authority  to  reject  and  acknowledge 
withdrawals  of  all  offers  in  compromise 
for  matters  under  their  respective 
jurisdictions  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 

6.  The  authority  delegated  to  division 
chiefs,  branch  chiefs,  and  group 
managers  does  not  include  the  authority 
to  reject  offers  in  compromise  for  public 
policy  reasons.  Authority  to  reject  offers 
in  compromise  for  public  policy  reasons 
is  restricted  to  the  Deputy  Assistant 
Commissioner  (International); 
Associates  Chief  Counsel;  Regional 
Counsel;  Regional  Directors  of  Appeals; 
Chiefs  and  Associate  Chiefs,  Appeals 
Offices;  District  Directors;  Service 
Center  Directors;  and  Director,  Austin 
Compliance  Center.  This  authority  may 
not  be  redelegated.  The  authority 
delegated  to  Regional  Counsel  may  not 
be  redelegated,  except  that  the  authority 
to  reject  offers  in  compromise  for  other 
than  public  policy  reasons  may  be 
redelegated,  but  not  lower  than  to 
District  Counsel.  Regional  Directors  of 
Appeals  and  Chiefs  and  Associate 
Chiefs.  Appeals  Offices,  may  not 
redelegate  this  authority. 

7.  The  authority  in  this  delegation 
order  may  not  be  redelegated  except  as 
indicated. 

8.  To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

9.  Delegation  Order  No.  11  (Rev.  22), 
effective  January  30.  1992,  is 
superseded. 

Dated:  December  7, 1993. 
Phil  Brand, 

Chief  Compliance  Officer  Designee.  '• 

[FR  Doc.  94-1983  Filed  1-28-94;  8:45  ami 
BILUNG  COOe  OSO-OI-U 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Notice  of  the  Effective  Date,  with 
respect  to  the  Republic  of  Uzbekistan, 
of  the  Agreement  of  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics 

AGENCY:  Office  of  the  United  States 
Trade  Representative, 

ACTION:  Notice  of  the  Effective  Date, 
with  respect  to  the  Republic  of 
Uzbekistan,  of  the  Agreement  on  Trade 
Relations  Between  the  United  State?  of 
America  and  the  Union  of  Soviet 
Socialist  Repubfics. 

SUMMARY:  In  Proclamation  6352  of 
October  9.  1991  (56  FR  51317),  the 
President  proclaimed  that  the 
"Agreement  on  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Sociahst 
Republics"  would  enter  into  force  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  the  USSR,  in 
accordance  with  the  terms  of  the 
Agreement  on  date  of  exchange  of 
wTitten  notices  of  acceptance  in 
accordance  with  Article  XV'II  of  the 
Agreement.  Subsequently,  the  USSR 
was  succeeded  by  twelve  independent 
states,  including  the  Republic  of 
Uzbekistan.  An  exchange  of  diplomatic 
notes  with  the  Republic  of  Uzbekistan 
in  accordance  with  Article  XVII  of  the 
Agreement,  as  modified  by  technical 
adjustments  and  retitled  "Agreement  on 
Trade  Relations  between  the  United 
States  of  America  and  the  Republic  of 
Uzbekistan."  took  place  in  Tashkent, 
Uzbekistan  on  January  13,  1994. 
Accordingly,  the  Agreement  became 
effective  on  January  13,  1994,  with 
respect  to  the  Republic  of  Uzbekistan, 
and  nondiscriminatory  treatment  is 
extended  to  products  of  the  Republic  of 
Uzbekistan  as  of  January  13,  1994  in 
accordance  with  the  Agreement  and  as 
provided  for  in  Proclamation  6352  of 
October  9.  1991. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  94-2083  Filed  l-28-94;8:45aml 
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>unshine  Act  Meetings 
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lis  section  of  the  FEDERAL  REGISTER 
>ntains  notices  of  meetings  published  under 
e  "Government  in  the  Sunshine  Act"  <Pub. 
94-409)  5  U.S.C.  552b(e)(3). 


3AR0  OF  GOVERNORS  OF  THE  FEDERAL 
:SERVE  SYSTEM 

=EOERAL  REGISTER"  CITATION  OF 
lEVIOUS  ANNOUNCEMENT:  59  FR  3408, 
nuary  21,  1994. 

DEVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
i£  MEETING:  Approximately  11:00  a.m., 
'ednesday,  January  26, 1994,  following 
recess  at  the  conclusion  of  the  open 
eating. 

1ANGES  IN  THE  MEETING:  Addition  of  the 
Uowing  closed  item(s)  to  the  meeting: 

Proposed  Federal  Reserve  Bank  personnel 
tion. 

)NTACT  PERSON  FOR  MORE  INFORMATION: 
T.  Joseph  R.  Coyne,  Assistant  to  the 
lard:  (202)  452-3204. 


Dated:  lanuary  26. 1994. 
Jennifer  J.  f  ohnaon, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  94-2138  Filed  1-27-94;  8:45  am] 

BILUNO  CODE  KIIMI-P 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  3931. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  . 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors  will  be 
held  on  January  29. 1994.  The  meeting 
will  commence  at  10  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Wyndham  Bristol  Hotel, 
2430  Pennsylvania  Avenue  NW.,  The 
William  Penn  Room,  Washington,  DC 
20037.  (202)  955-6400. 

CHANGES  IN  THE  MEETING: 

Statiu  of  Meeting: 

Open.  No  business  will  be  conducted  in 
closed  session. 


Matters  to  be  considered: 

The  language  announced  previously  for 
agenda  item  number  one  has  been  changed 
as  reflected  below. 

Open  Session: 

1.  Consideration  of  the  Mission  and 
Objectives  of  the  Corporation  and  the 
Respective  Roles  of  its  Board  of  Directors  and 
President. 

2.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie.  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Dated  issued:  January  27. 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 
(FR  Doc.  94-2167  Filed  1-27-94;  10:22  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  H«aith 
Administration 

29  CFR  Part  1910 

(Docket  rto.  8-015] 

Electric  Power  Generation, 
Transmission,  and  DistritMJtion; 
Electrical  Protective  Equipment 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  OSHA  is  issuing  a  new 
standard  addressing  the  work  practices 
to  be  used  during  the  operation  and 
maintenance  of  electric  power 
generation,  transmission,  and 
distribution  facilities.  The  standard 
includes  requirements  relating  to 
enclosed  spaces,  hazardous  energy 
control,  working  near  energized  parts, 
grounding  for  employee  protection, 
work  on  underground  and  overhead 
installations,  line-clearance  tree 
trimming,  work  in  substations  and 
generating  plants,  and  other  special 
conditions  and  equipment  unique  to  the 
generation,  transmission,  and 
distribution  of  electric  energy. 
Compliance  with  these  requirements 
will  prevent  injuries  to  employees 
working  on  electric  power  systems. 

OSHA  is  also  revising  the  electrical 
protective  equipment  requirements 
contained  in  the  General  Industry 
Standards.  The  current  standards  for  the 
design  of  electrical  protective 
equipment  adopt  several  national 
consensus  standards  by  reference.  The 
revision  replaces  the  incorporation  of 
these  out-of-date  consensus  standards 
with  a  set  of  performance-oriented 
requirements  that  are  consistent  with 
the  latest  revisions  of  these  consensus 
standards.  Additionally,  OSHA  is 
issuing  new  requirements  for  the  safe 
use  and  care  of  electrical  protective 
equipment  to  complement  the 
equipment  design  provisions.  These 
revisions  will  update  the  existing  OSHA 
standards  and  will  prevent  accidents 
caused  by  inadequate  electrical 
protective  equipment. 
EFFECTTVE  DATE:  The  Final  Rule,  except 
for  §  1910.269(a)(2).  is  effective  on  May 
31.  1904.  Paragraph  (a)(2)  of  §  1910.269 
is  effective  on  January  31, 1995. 
ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
for  receipt  of  petitions  for  review  of  the 
standard  the  Associate  Solicitor  of  Labor 
for  Occupational  Safety  and  Health. 
Office  of  the  Solicitor,  room  S4004.  US. 


Department  of  Labor,  200  Constitution 
Ave..  NW.,  Washington,  DC  20210. 
FOR  FUmWER  INFORMATION  CONTACT.  Mr. 
James  F.  Foster,  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration,  room  N3647,  200 
Constitution  Ave.,  NW.,  Washington. 
DC  20210  (202-523-8148). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Need  for  Regulation 

Employees  performing  operation  or 
maintenance  work  on  electric  power 
generation,  transmission,  or  distribution 
installations  are  not  adequately 
protected  by  current  OSHA  standards, 
though  these  employees  face  far  greater 
electrical  hazards  than  those  faced  by 
other  workers.  The  voltages  involved  are 
generally  much  highw  than  voltages 
encountered  in  other  types  of  work,  and 
a  large  part  of  electric  power  generation, 
transmission,  and  distribution  work 
exposes  employees  to  energized  parts  of 
thepower  system. 

Tne  existing  electrical  regulations 
contained  in  subpart  S  of  the  General 
Industry  Standards  address  electric 
utiUzation  systems — installations  of 
electric  conductors  and  equipment 
which  use  electric  energy  for 
mechanical,  chemical,  heating,  lighting. 
or  similar  purposes.  Subpart  S  protects 
most  employees  from  the  hazards 
associated  with  electric  utilization 
equipment  and  with  the  premises 
wiring  that  supplies  this  equipment. 
However,  subpart  S  does  not  contain 
requirements  protecting  employees  from 
the  hazards  arising  out  of  the  operation 
or  maintenance  of  electric  power 
generation,  transmission,  or  distribution 
installations.* 

In  contrast,  telecommunications 
workers,  who  face  similar  hazards,  are 
covered  under  a  specific 
telecommunications  standard  in 
§  1910.268.  This  regulation  protects 
employees  performing  communications 
work  from  the  two  major  hazards  of 
falling  and  electric  shock.  These  are  the 


'  Electric  power  generation,  transmission,  and 
distribution  Installations  under  the  exclusive 
control  of  an  electric  utility  (§  1910.302(ai(2)(v))  are 
specifically  not  covered  by  the  electrical 
installation  requirements  contained  in  Subpart  S 
S§  1910.303  through  1910.308.  Industrial 
generation,  transmission,  and  distribution 
installations,  even  though  they  are  not  included  in 
the  language  of  5  1910.302(a!U)(v),  are  also  not 
covered  under  the  .Subpart  S  utilization 
requirements  if  they  are  the  same  t  vpe  at  those  of 
electric  utilities  (46  FR  4039).  Additionally,  the 
safetv-reUted  work  practice  requirements  of 
Subpart  S  exempt  work  performed  by  qualified 
persons  on  or  directly  associated  with  electric 
power  generation,  transmission,  and  distribution 
installations  regardless  of  who  owns  or  controls 
them  (S  1910.331(c)(1)). 


same  two  hazards  accounting  for  most 
of  the  accidental  deaths  in  electric 
power  transmission  and  distribution 
work. 

Employees  engaged  in  the 
construction  of  electric  power 
transmission  or  distribution  systems  are 
protected  by  the  provisions  of  subpart  V 
of  the  Construction  Standards  (Part 
1926).  However,  this  standard  does  not 
address  operation  or  maintenance  work, 
nor  does  it  cover  work  in  electric  power 
generating  plants. 

Electric  utility  industry  trade 
associations  requested  several  times  that 
OSHA  adopt  a  set  of  rules  on  the 
operation  and  maintenance  of  power 
generation,  transmission,  and 
distribution  systems.  Toward  this  end. 
representatives  of  Edison  Electric 
Institute  (an  association  of  investor- 
ovmed  electric  utilities)  and  of  the 
International  Brotherhood  of  Electrical 
Workers  (a  union  representing  electric 
utility  workers)  developed  a  draft 
standard,  submitted  it  to  OSHA,  and 
suggested  that  it  be  used  as  a  proposed 
rule.  The  Agency  accepted  the  draft 
standard  and  used  it  to  begin  the 
development  of  a  proposal  on  electric 
power  generation,  transmission,  and 
distribution. 

B.  Accident  Patterns 

To  establish  a  basis  for  the 
development  of  safety  standards, 
accident  data  must  be  collected  and 
analyzed.  OSHA  has  looked  to  several 
sources  for  information  on  accidents  in 
the  electric  utility  industry.  Besides 
OSHA's  own  accident  investigation 
files,  statistics  on  injuries  are  compiled 
by  the  Edison  Electric  Institute  (EEI)  and 
by  the  International  Brotherhood  of 
Electrical  Workers  (IBEW). 
Additionally,  the  Bureau  of  Labor 
Statistics  (BLS)  publishes  such  accident 
data  as  incidence  rates  for  total  cases, 
lost  workday  cases,  and  lost  workdays. 
Analyses  of  accident  data  for  electric 
utility  workers  can  be  found  in  the 
following  documents,  which  (like  all 
exhibits  and  hearing  transcripts)  are 
available  for  inspection  and  copying  in 
Docket  S-015  in  the  Docket  Office; 

(1)  "Preparation  of  an  Economic  Impa<  t 
Study  for  the  Proposed  OSHA  Regulation 
Covering  Elec;Uic  Power  Generation. 
Transmission,  and  Distribution".  June  1988. 
Eastern  Research  Group.  Section  4  (Ex.^  4). 

(2)  "Assessment  of  the  Benefits  of  the 
Proposed  Stand.ird  on  Electric  Power 
CeBeralion.  Transmission,  and  Distribution- 
Coding  Results  and  Analysis",  October  5, 
1990,  Eastern  Research  Group  (Ex.  6-24). 

Overall  accident  incidence  rates  for 
the  electric  services  industry  (that  is,  the 


3  Exhibit. 
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lectric  utility  industry,  SIC  491)  are 
lightly  lower  than  corresponding  rates 
)r  the  private  sector  as  a  whole, 
urthermore,  these  rates  are  much  lower 
lan  the  traditionally  more  hazardous 
lanufacturing,  construction,  and 
lining  industries.  However,  although 
xident  incidence  rates  can  be  used  to 
jmpare  relative  risk  between 
idustries,  they  are  not  specific  enough 
I  be  used  to  determine  the  types  of 
azards  that  need  to  be  addressed  by  an 
xupational  safety  standard. 
OSHA  realized  during  the 
svelopment  of  the  standard  that, 
ccept  for  electrical  and  fall  hazards, 
ectric  utility  employees  face  hazards 
lat  are  similar  in  nature  and  degree  to 
lose  encountered  in  many  other 
idustries.  At  the  same  time,  OSHA 
cognized  that  the  risk  £aced  by  some 
nployees  during  certain  electric- 
ility-type  operations  is  greater  than 
e  risk  faced  by  other  general  industry 
nployees.  For  example,  the  risk  of 
ectric  shock  to  an  electric  power  line 
orker  or  cable  repairer  performing  his 
'  her  routine  duties  is  far  greater  than 
at  faced  by  any  other  occupational 
oup.3  It  is  the  uniquely  hazardous 
aerations  that  are  faiiBing  addressed  by 
SHA's  standard. 

BLS's  Supplementary  Data  System 
DS)  provides  some  detail  on  the 
laracteristics  of  accidents  in  the 
ectric  service  industry.  SDS  files 
dicate  that  the  three  major  sources  of 
jury  within  SIC  491  are  falls, 
'erexertion,  and  being  struck  by  or 
ainst  an  object;  Information  on  the 
iture  of  injuries  also  can  be  obtained 
}m  SDS.  For  example,  from  these  data, 
rains/strains,  cuts/Iacerations,  and 
intusions/bruises  are  the  most  frequent 
juries  encountered  in  the  electric 
rvices  industry.  Similar  data  can  be 
und  throughout  general  industry.  It  is 
»teworthy  that  electric  shock  cases  do 
It  constitute  a  major  injury  category 
d  are  grouped  under  "all  other 
issifiable."  Although  these  data  do 
dicate  hazards  that  must  be  addressed 
a  standard,  they  provide  little, 
idance  with  respect  to  the  content  of 
e  standard. 

More  specific  information  on  fatal  and 
(ler  serious  accidents  was  gathered 
)m  IBEW.  EEI.  and  OSIL^  files, 
intrasting  with  the  SDS  data,  these 
Bs  indicate  that  electrical  accidents 
i  the  most  frequent  type  of  fatal  and 
ler  serious  injuries,  accounting  for 
proximately  one  half  of  these, 
xording  to  EEI  and  IBEW  data,  other 


JACA  Corp.,  "Regulatory  Assessment  of  the 
}dct  of  the  Proposed  Electrical  Safety-Related 
Tk  Practicec  Standard,  Final  Report."  October 
)3.  pp.  4-B  to  4-10  (Ex.  2-«). 


accident  types  that  occur  frequently 
include  motor  vehicle  accidents,  falls, 
and  "struck  by/crushed." 

OSHA  also  collected  information  on 
accidents  in  non-utility  electric  power 
generation,  transmission,  and 
distribution  installations  (Ex.  6-25). 
These  data  indicate  that  accidents 
involving  such  installations  are  similar 
in  nattire  and  degree  to  those  in  the 
electric  utility  industry. 

C.  Significant  Risk 

OSHA  must  show  that  the  hazards  the 
Agency  addresses  in  a  safety  regulation 
present  significant  risks  to  employees. 
As  part  of  the  regulatory  analyses  for 
this  standard,  OSHA  has  determined  the 
population  at  risk,  the  occupations 
presenting  major  risks,  and  the 
incidence  and  severity  of  injuries 
attributable  to  the  failiue  to  follow 
estabUshed  standards.  In  keeping  with 
the  purpose  of  safety  standards  to 
prevent  accidental  injury  and  death, 
OSHA  has  estimated  the  number  of 
accidents  that  would  be  prevented  by 
the  new  regulation. 

Although  nearly  all  workers  in  the 
electric  utility  industry  are  exposed  to 
various  hazards  common  to  the 
industry,  some  are  at  much  greater  risk 
than  others.  Eastern  Research  Group, 
Inc  (ERG),  in  their  "Preparation  of  an 
Economic  Impact  Study  for  the 
Proposed  OSHA  Regulation  Covering 
Electric  Power  Generation, 
Transmission,  and  Distribution",  June 
1986  (Ex.  4),  characterized  the 
frequency  with  which  accidents  occur 
in  the  industry  and  tabulated  the 
relative  risk  among  electric  utility 
occupations.  According  to  the  ERG 
report,  "there  were  more  accidents 
associated  with  transmission  and 
distribution  (lines)  than  with 
substations  or  power  generation 
(installations)."  Within  the  first 
category,  more  fatal  and  serious  lost- 
time  accidents  occurred  among  line 
workers,  apprentice  hne  workers,  and 
working  line  foremen.  Within  the  latter 
two  categories,  substation  electricians 
and  general  utility  mechanics 
experienced  the  mpst  accidents.  (See  p. 
4-23  of  the  ERG  report.) 

The  hazards  that  are  directly  covered 
by  the  standard  are  those  of  an  electrical 
natiue,  causing  electrocution  and 
injuries  due  to  electric  shock.  In 
addition,  the  standard  directly 
addresses  fatalities  and  injuries 
associated  with  four  other  types  of 
accidents:  (1)  Struck  by  or  struck 
against:  (2)  fall;  (3)  caught  in  or 
between;  and  (4)  contact  with 
temperature  extremes.  (A  few 
requirements  of  the  standard  address 
some  hazards  common  to  general 


industry  work.  These  provisions  deal 
with  hazards  that  are  not  currently 
addressed  in  the  General  Industry 
Standards  but  that  are  causing  injuries 
in  electric  power  generation, 
transmission,  and  distribution  work.) 

OSHA  has  estimated  that  an  average 
of  12,976  lost- workday  injuries  to  and 
86  fatalities  of  electric  power 
generation,  transmission,  and 
distribution  employees  occur  annually. 
(See  Section  V  of  this  preamble.)  Using 
these  figures,  OSHA  has  also  estimated 
the  number  of  injuries  which  could  be 
prevented  by  the  new  regulations. 
Taking  info  account  such  factors  as 
existing  regulation  and  the  differences 
in  training  levels  among  utilities,  OSHA 
estimated  that  1,634  lost-workday 
injuries  and  61  deaths  could  be 
prevented  each  year  through 
compliance  with  the  provisions 
contained  in  or  referenced  by  the 
standard.  (A  detailed  analysis  of  the 
benefits  of  the  standard  and  a 
description  of  the  methodology  used 
can  be  found  in  the  Final  Regulatory 
Impact  Analysis  of  the  Electric  Power 
Generation,  Transmission  and 
Distribution  and  the  Electrical 
Protective  Equipment  Final  Rules  (RIA) 
for  the  standard,  which  is  available  for 
inspection  and  copying  in  the  Docket 
Office.)  Based  on  this  analysis,  OSHA 
has  made  a  determination  that  hazards 
of  work  on  electric  power  generation, 
transmission,  and  distribution 
installations  pose  a  significant  risk  to 
employees  and  that  the  standard  is 
reasonably  necessary  and  appropriate  to 
deal  with  that  risk. 

n.  Development  of  Standard 

A.  Present  Standards 

OSHA  adopted  regulations  applying 
to  the  construction  of  power 
transmission  and  distribution  lines  and 
equipment  in  1972  (Subpart  V  of  part 
1926).  Tlie  term  "construction"  is 
broadly  defined  in  §  1926.950(a)(1)  to 
include  alteration,  conversion,  and 
improvement,  as  well  as  the  original 
installation  of  the  lines  and  equipment. 
However,  subpart  V  does  not  apply  to 
the  operation  or  maintenance  of 
transmission  or  distribution 
installations. 

OSHA  found,  in  reviewing  the 
construction  regulations,  that  the 
provisions  of  Subpart  V  of  part  1926 
were  suitable  for  use  as  a  base  in  the 
development  of  rules  for  operation  and 
maintenance  work.  Important  safety 
considerations  for  electric  utility 
employees  are  currently  addressed  in 
Subpart  V  including  tools  and 
protective  equipment,  mechanical 
equipment,  grounding  for  employee 
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protection,  and  overhead  and 
underground  installations.  These  are 
topics  that  also  need  to  be  addressed  in 
a  comprehensive  standard  for  the 
operation  and  maintenance  of  electric 
power  transmission  and  distribution 
installations. 

However,  the  construction  rules  do 
have  some  disadvantages.  During  the  15 
years  subpart  V  has  been  in  effect,  areas 
of  ambiguity  have  developed,  making 
parts  of  the  standard  difficult  for 
employees  and  employers  to  understand 
and  for  OSHA  compliance  officers  to 
enforce.  Additionally,  some  subpart  V 
requirements  are  specifically  related  to 
the  initial  construction  of  lines  and 
equipment  and  are  not  readily  adaptable 
to  maintenance  operations.  Lastly, 
subpart  V  contains  no  provisions 
specifically  addressing  power 
generation  work. 

The  National  Electrical  Safety  Code 
(American  National  Standards  Institute 
Standard  ANSI  C2;  *  also  known  as  the 
NTSC)  must  also  be  taken  into 
consideration  in  the  development  of 
rules  for  the  operation  and  maintenance 
of  electric  power  generation, 
transmission,  and  distribution  systems. 
This  national  consensus  standard 
contains  requirements  specifically 
addressing  this  type  of  work.  The  latest 
version  of  ANSI  C2  is  much  more  up- 
to-date  than  subpart  V  of  the 
Construction  Standards.  However,  ANSI 
C2  is  primarily  directed  to  the 
prevention  of  electric  shock,  although  it 
does  contain  a  few  requirements  for  the 
prevention  of  falls.  Other  hazards 
common  to  the  electric  power 
generation,  transmission,  and 
distribution  work  are  not  discussed. 

Another  related  OSHA  standard  is 
§  1910.268.  pertaining  to 
telecommunications  work.  Much  of  the 
field  work  covered  in  this  regulation  is 
similar  in  nature  to  the  type  of  field 
work  performed  by  electric  utility 
employees,  and  the  hazards  faced  in  the 
performance  of  this  type  of  work  are 
frequently  the  same  in  both  industries. 
In  any  situation  in  which  the  hazards 
are  the  same  and  in  which  there  is  no 
clear  coverage  in  the  other  existing 
standards,  the  provisions  in  the 
telecommunications  standard  have  been 
used  as  a  basis  for  developing 
requirements  to  protect  employees 
perform.ing  electric-utility-type  work. 

B.  Industry-Union  Draft  Standard 

As  previously  noted,  representatives 
of  EEI  and  IBEW  developed  a  draft 
standard,  submitted  it  to  OSHA.  and 


<The  1984  and  1967  editions  (ANSI  C2-1984  and 
A.NSI  C2-1987)  were  entered  into  the  rulemaking 
record  as  Ex.  2-8. 


represented  it  as  being  a  negotiated 
standard  that  could  be.  used  in  a 
rulemaking  activity.  (EEI  and  IBEW 
submitted  separate  versions  of  the  draft 
standard.  These  documents  are  available 
for  inspection  and  copying  in  the 
Docket  Office  as  Ex.  2-3  and  2-4.)  This 
draft  standard  was  essentially  a 
continuation  of  the  existing 
requirements  of  Subpart  V  of  Part  1926 
in  which  the  hazards  addressed  are 
those  found  in  transmission  and 
distribution  installations  after  the 
construction  phase  is  completed  and  the 
electrical  system  becomes  operational. 
Additionally,  based  on  existing  industry 
practice.  EEI  and  IBEW  added 
provisions  addressing  generating  plants, 
substations,  confined  spaces,  and 
hazardous  energy  control  to  supplement 
the  rules  on  transmission  and 
distribution  work. 

In  the  development  of  this  proposal, 
OSHA  evaluated  the  drafts  submitted  by 
EEI  and  IBEW  to  determine  their 
suitability  as  a  base  document.  In  areas 
which  overlapped  existing  OSHA 
standards,  the  drafts  were  reviewed  to 
see  if  equivalent  safety  was  provided. 
For  example,  provisions  in  the  draft 
standard  dealing  with  ladders  were 
compared  to  the  regulations  in  Subpart 
D  of  part  1910.  OSHA  also  reviewed  the 
drafts  to  determine  if  their  requirements 
were  as  effective  as  the  requirements  of 
national  consensus  standcirds 
addressing  the  same  hazards  and  to 
determine  if  definitions  of  terms 
common  to  several  other  OSHA 
standards  were  identical.  For  example, 
the  draft  provisions  on  line-clearance 
tree  trimming  were  checked  against  the 
equivalent  ANSI  standard.  ANSI 
Z133. 1-1982  (Ex.  2-29).  to  be  sure  that 
OSHA's  regulations  would  better 
effectuate  safety  than  the  national 
consensus  standard. 

The  EEI  and  IBEW  draft  standards 
included  a  section  on  electrical 
protective  equipment.  This  equipment 
is  an  integral  part  of  electric  power 
generation,  transmission,  and 
distribution  work,  and  its  use  (or  lack  of 
use)  directly  affects  the  safety  of 
employees  performing  this  typg  of  work. 
In  fact,  many  of  the  accidents 
mentioned  earlier  were  related  to 
electrical  protective  equipment.  Because 
§  1910.137  already  addresses  electrical 
protective  equipments  OSHA  believes  it 
is  appropriate  to  revise  that  section 
rather  than  include  separate  protective 
equipment  requirements  in  §1910.269. 

After  thoroughly  analyzing  the  EEI/ 
IBEW  drafts.  OSHA  determined  that, 
together  with  ANSI  C2  and  Subpart  V  of 
part  1926.  they  could  provide  a  basis 
from  which  a  proposal  could  be 
developed.  OSHA  met  with 


representatives  of  EEI  and  IBEW  several 
times  to  obtain  their  advice.  OSHA  then 
clarified  some  of  the  language  involved, 
revised  unenforceable  wording,  and 
resolved  conflicts  with  other  OSHA 
regulations  and  with  national  consensus 
standards. 

History  of  the  Regulation 

On  January  31. 1989.  OSHA 
published  the  proposed  standard  on 
electric  power  generation,  transmission, 
and  distribution  work  and  on  electrical 
protective  equipment  (54  FR  4974).  This 
proposal  was  intended  to  supplement 
the  existing  electric  power  transmission 
and  distribution  requirements  for 
construction  contained  in  29  CFR  part 
1926.  subpart  V.  and  to  update  the 
provisions  of  §  1910.137  on  electrical 
protective  equipment.  The  proposed 
rules  were  based,  in  part,  on  the 
provisions  of  the  EEI/IBEW  draft 
standard,  on  subpart  V.  and  on  the 
NESC. 

Interested  parties  were  originally 
given  until  May  1.  1989.  to  submit 
written  comments  on  the  proposal,  to 
file  objections,  and  to  request  a  hearing. 
In  response  to  requests  from  the  public, 
the  deadline  for  receipt  of  comments 
was  subsequently  extended  to  June  1. 
1989  (54  FR  18546). 

OSHA  received  83  comments  on  the 
proposal  by  June  1. 1989,  and  one 
request  for  a  hearing  by  the  earlier  May 
1  deadline.  Five  late  requests  for  a 
hearing  were  also  received.  In  response 
to  the  hearing  requests  and  in 
accordance  with  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act. 
OSHA  published  a  notice  announcing 
an  informal  public  hearing  and  listing 
the  issues  to  be  discussed  at  the  hearing 
(54  FR  30401.  corrected  at  54  FR  31970). 

The  hearing  began  on  November  28. 
1989.  in  Washington.  DC.  It  was 
adjourned  on  [)ecember  5.  1989,  and 
was  reconvened  on  December  12. 1989, 
in  Los  Angeles.  CA.  The  hearing 
concluded  on  December  14.  1989. 

At  the  close  of  the  public  hearing. 
Administrative  Law  Judge  Robert 
Feldman  set  the  deadlines  for  the 
submission  of  additional  information 
and  for  the  filing  of  briefs  by  the 
participants  to  be  March  14  and  April 
13,  1990.  respectively.  At  the  request  of 
some  of  the  hearing  participants.  Judge 
Feldman  subsequently  extended  the 
deadlines  to  July  1  and  August  1.  1990 
(Ex.  50). 

Section  1910.269  was  proposed  to 
apply  only  to  installations  under  the 
exclusive  control  of  electric  utilities. 
One  of  the  issues  listed  in  the  notice  of 
hearing  was  whether  the  scope  of  the 
standard  should  be  extended  to  include 
work  on  all  electric  power  generation. 
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transmission,  and  distribution 
installations  regardless  of  who  owned  or 
operated  the  installations. 

The  original  regulatory  impact 
analysis  for  the  proposal  did  not 
consider  the  impact  of  the  standard 
beyond  electric  utilities  and  their 
contractors.  Based  on  its  review  of  the 
record,  the  Agency  decided  to  evaluate 
the  economic  impact  of  applying  the 
rule  to  employers  other  than  electric 
utilities.  Therefore,  OSHA  contracted 
for  a  study  [performed  by  Eastern 
Research  Group,  Inc.)  of  the  regulatory 
impact  of  applying  §  1910.269  to 
companies  which  generate  or  distribute 
their  own  electric  power.  This  study 
was  placed  in  the  rulemaking  record  on 
Ihe  proposal  (Ex.  6-25),  and  OSHA 
published  a  notice  in  the  Federal 
Register  reopening  the  record  on  the 
propo'iol  for  a  period  of  60  days 
[November  9. 1990,  55  PR  47074).  At  the 
request  of  several  interested  parties,  the 
deadline  was  extended  until  February  8, 
1991  Oanuary  10, 1991,  56  FR  976). 

Two  of  the  hearing  particip^ts  had 
additional  information  to  be  entered 
into  the  record  and  requested  a 
reop)ening  of  the  hearing  record.  This 
information  represented  the  outcome  of 
i  relevant  consensus  standards 
:ommittee  action.  During  the  hearing, 
he  participants  had  promised  to 
provide  these  data  at  the  request  of  the 
*gency.  In  response  to  this  request, 
^dmiuislrative  Law  Judge  Robert 
-eldman  reopened  the  record  until 
'klarch  1,  1991  (Ex.63). 

Judge  Feldman  issued  an  order 
■eceiving  the  post-hearing  comments 
md  closing  the  record  on  July  23, 1992. 
\t  that  time,  he  certified  the  record  to 
he  Assistant  Secretary  of  Labor  for 
3SHA. 

The  comments  received  in  response  to 
he  notices  of  proposed  rulemaking,  of 
}ublic  hearing,  and  of  the  reopening  of 
he  record,  the  written  transcript  of  the 
icaring,  and  the  exhibits  submitted  at 
he  hearing  and  during  the  post-hearing 
)eriod  allowed  for  such  submissions 
:onstitule  the  rulemaking  record  for  this 
)roceeding.  The  entire  record  was 
arefully  considered  in  the  preparation 
if  this  final  rule. 

U.  Summary  and  Explanation  of  The 
'inal  RoFe 

This  section  discusses  the  important 
lements  of  the  final  standard,  explains 
he  purpose  of  the  individual 
equirements,  and  explains  any 
ifferences  between  the  final  rule  and 
xi sting  standards.  This  section  also 
iscusses  and  resolves  issiies  that  were 
aised  at  the  pubhc  bearing,  significant 
omments  received  as  part  of  the 
ulemaking  record,  ana  tubstantive 


changes  from  the  language  of  the 
proposed  rule.  References  in 
parentheses  are  to  exhibits  and 
transcript  pages'  in  the  rulemaking 
record. 

A.  Section  1910.137 

Electrical  protective  equipment  is  in 
constant  use  during  electric  power 
generation,  transmission,  and 
distribution  work;  and,  appropriately, 
the  EEI/IBEW  draft  standard  contained 
provisions  related  to  this  equipment. 
Because  the  existing  OSHA  standards 
for  electrical  protective  equipment  are 
contained  in  §  1910.137,  die  Agency 
determined  that  relevant  requirements 
based  on  the  portion  of  the  EEl/lBEW 
draft  relating  to  such  equipment  should 
be  incorporated  into  the  format  of  the 
existing  OSHA  personal  protective 
equipment  standards  rather  than  in  new 
§  1910.269.  Further.  OSHA  believes  that 
these  updated  personal  protective 
equipment  provisions  should  apply 
throughout  industry,  wherever  such 
equipment  is  necessary  for  employee 
safety,  and  that  improvements  in  the 
electrical  protective  equipment 
provisions  should  not  be  limited  to  the 
use  of  this  equipment  in  electric  power 
generation,  transmission,  and 
distribution  work.  Therefore,  OSH.\  is 
revising  §  1910.137,  which  formerly 
incorporated  by  reference  the  following 
six  American  National  Standards 
Institute  (ANSI)  standards: 


(tem 


Rutit^er  insiiiating 

gloves. 
Riibtxjr  rriatting  for  use 

around  electric  appa- 
ratus. 
RutAer  insiiatirfg  t^arv 

kets. 
Rut>t}6r  insulating 

hoods. 
Rubber  Insulating  line 

tx)se. 
Rut)t>er  insulating 

sleeves. 


ANSI  s!andard 


J6.6-1967 
J6.7--;935  (R-962) 

J64-1S70 
J6.2-1950  (R1962) 
J6.1-1950  (R1962) 
J6.5-1962 


These  ANSI  standards  were  originally 
developed  and  adopted  as  American 
Society  for  Testing  and  Materials 
(ASTM)  standards.  (In  fact,  the  latest 
revisions  of  these  standards  use  the 
ASTM  designations,  rather  than  using 
separate  designations  for  both 
standards-writing  organizations.)  As  is 
typical  of  national  consensus  standards, 
the  ASTM  standards  are  fiUed  with 
detailed  specifications  for  the 
manufocture,  testing,  and  design  of 


electrical  protective  equipment. 
Additionally,  these  standards  are 
revised  frequently,  making  former 
§  1910.137  up  to  a  quarter  century  out 
of  date.  For  example,  the  most  recent 
ANSI  standard  listed  in  the  former 
OSHA  requirement  is  dated  1970.  The 
most  recent  ASTM  version  available  is 
a  1990  edition  of  specifications  on 
rubber  insulating  gloves.  The  complete 
list  of  current  ASTM  standards 
corresponding  to  the  ANSI  standards  is 
as  follows: 

ASTM  D1 20-87.  Specification  for  Rubber 

Insulating  Gloves. 
ASTM  Dl7»-«8.  Specification  for  Rubber 

Insulating  Mailing. 
ASTM  D104&-88.  Specification  for  Rubber 

Insulating  Blankets. 
ASTM  Dl 049-88.  Specification  for  Rubber 

Insulating  Ckivers. 
ASTM  Dl 050-90,  Specification  for  Rubber 

Insulating  Line  Hose. 
ASTM  D1051-87.  Specification  for  Rubber 

Insulating  Sleeves. 

Additionally.  ASTM  has  adopted 
standards  on  the  in-ser\'ice  care  of 
insulating  line  hose  and  covers  (ASTM 
F478-92).  insulating  blankets  (ASTM 
F479-88a),  and  insulating  gloves  and 
sleeves  (ASTM  F496-91).  which  have 
no  current  counterparts  in  the  existing 
OSHA  electrical  protective  equipmer^t 
standard.* 

In  an  attempt  to  retain  the  quality  of 
protection  afforded  by  the  ASTM 
.standards,  OSHA  has  developed  a 
revision  of  §  1910.137  which  has  been 
derived  from  the  ASTM  documents  but 
which  has  been  written  in  performance 
terms.  OSHA  recognizes  the  importance 
of  the  ASTM  standards  in  defining  basic 
requirements  for  the  safe  design  and 
manufacture  of  electrical  protective 
equipment  for  employees.  The  revision 
of  §  1910.137  maintains  the  protection 
presently  afforded  to  employees  by  the 
referenced  ANSI/ ASTM  standards. 
While  carrying  forward  ASTM 
provisions  which  are  considered 
necessary  for  employee  safety,  OSHA  is 
providing  greater  flexibility  for 
compliance  with  these  provisions  to  the 
extent  that  worker  safety  warrants. 
OSHA  has  determined,  therefore,  that 
the  requirements  contained  in  this 
revision  of  §  1910.137  are  reasonably 


'  IX— Traascripi  of  tb«  hearing  b«ld  In 
Washington.  DC 

LA— TraBMTlpi  of  tha  having  held  in  Lm 
Angeles,  CA. 


"The  relevant  ASTM  siantWds  are  conlained  in 
the  record  as  Exhibits  2-9  through  2-17.  In  several 
cases,  the  ver;ion  of  the  consen.<;'js  standard  in  the 
record  is  older  than  (he  Ter«ion  listed  In  the 
preamhie.  tiowever.  final  5 1910.137  it  based  only 
en  the  ASTM  documents  and  other  data  in  ihe 
record.  The  preamble  lisis  editions  of  the  consenstu 
standards  not  in  the  record  because  they  have  been 
evaluated  for  consistency  with  OSHA's  rinal  rule. 
It  has  been  determined  that  these  later  ASTM 
standards  do  indeed  conform  to  the  re<)uiremenu  of 
final  $  1910.137.  See  the  discussion  of  U>e  notes 
following  paragnphs  (aK3)(ii)(B)  and  (b)UUi>)  for 
the  signir»ctnce  ol  thie  delermiFiatfon. 
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necessary  to  protect  employees  from 
electrical  hazards  posing  significant 
risks  in  the  workplace. 

There  are  several  reasons  why 
adopting  the  ASTM  standards  in  toto 
would  be  inappropriate  in  this 
rulemaking.  First.  ASTM  has  revised 
each  of  the  currently  referenced 
standards  several  times  since  they  were 
adopted  in  the  former  OSHA  regulation. 
Because  of  the  continual  process  by 
which  ASTM  periodically  revises  its 
standards,  any  specific  editions  that 
OSHA  might  adopt  would  hkely  be 
outdated  within  a  few  years. 
Additionally,  since  the  rulemaking 
process  is  lengthy,  a  complete  revision 
of  OSHA 's  electrical  protective 
equipment  requirements  every  three 
years  or  so  to  keep  pace  with  the 
changes  in  the  consensus  standards  is 
not  practical.  (In  fact,  some  of  the  ASTM 
standards  were  revised  again  during  the 
rulemaking  period.)  To  remedy  this 
problem,  OSHA  has  adopted  a  revision 
of  §  1910.137  to  make  the  standards 
flexible  enough  to  accommodate 
changes  in  technology,  obviating  the 
need  for  constant  revision.  Where 
possible,  the  new  standard  has  been 
written  in  performance  terms  in  order  to 
allow  alternative  methods  of 
compliance  if  they  provide  comparable 
safety  to  the  employee. 

Another  difficulty  with  incorporation 
of  the  ASTM  standards  by  reference  is 
that  they  contain  details  which  go 
beyond  the  purposes  of  the  OSHA 
standard  or  which  are  not  directly 
related  to  employee  safety.  In  the 
revision  of  §  1910.137,  OSHA  has  tried 
to  carry  forward  only  provisions  which 
are  relevant  to  employee  safety  in  the 
workplace.  Furthermore,  OSHA  has 
attempted  to  simplify  those  provisions 
to  make  the  requirements  easier  for 
employers  and  employees  to  use  and 
understand.  Because  the  revision  places 
all  relevant  requirements  in  the  text  of 
the  regulations,  employers  would  no 
longer  have  to  refer  to  the  ASTM 
documents  to  determine  their 
obligations  under  OSHA.  1 

In  striving  for  this  degree  of  ! 

simplification,  the  Agency  has  tried  to 
use  an  approach  that  will  accept  new- 
methods  of  protection  which  may 
appear  in  future  editions  of  the  ASTM 
standards.  OSHA  recognizes  that  such 
future  editions  of  these  standards  might 
contain  technological  advances 
providing  significant  improvement  in 
employee  safety,  which  might  not  be 
permitted  under  the  revised  §  1910.137. 
However,  due  to  the  performance- 
oriented  nature  of  the  OSHA  standard  as 
compared  to  the  ASTM  standards, 
conflicts  between  the  two  standards  in 


areas  affecting  employee  safety  are 
expected  to  be  infrequent. 

An  employer  who  follows  future 
versions  of  ASTM  standards  will  be 
covered  by  OSHA's  de  minimis  policy 
as  set  forth  in  OSHA  Instruction  CPL 
2.45A  (Field  Operations  Manual).  Under 
that  policy,  a  de  minimis  condition  ' 
exists  (1)  where  an  employer's 
workplace  has  been  updated  in 
accordance  with  new  technology  or 
equipment  as  a  result  of  revisions  to  the 
latest  consensus  publications  from 
which  OSHA  standards  were  derived, 
(2)  where  the  updated  versions  result  in 
a  "state  of  the  art"  workplace, 
technically  advanced  beyond  the 
requirements  of  the  applicable  OSHA 
standard,  and  (3)  where  equal  or  greater 
safety  and  health  protection  is  provided. 

Several  commenters  objecteo  to 
OSHA's  adoption  of  requirements  on 
the  design  of  electrical  protective 
equipment  (Ex.  3-33.  3-44,  3-54.  3-58. 
3-71).  These  comments  suggested 
leaving  former  §  1910.137  as  it  was, 
because  "(dlesign  requirements  are  a 
manufacturer's  specification  standard, 
not  an  employer/employee  standard  (Ex 
3-71]." 

Others,  however,  supported  OSHA's 
performance-oriented  proposal  (Ex.  3- 
34.  3-50,  3-51.  3-64).  ASTM,  itself, 
stated,  "Concerning  |§  1910.137)  and 
with  the  e.xception  of  the  few  items  with 
which  we  disagree  or  feel  can  be 
improved,  we  feel  OSHA  has  adequately 
accomplished  its  goal  of  protecting 
workers  in  performance-oriented 
language  (Ex.  3-51)."  At  the  hearing, 
Mr.  Arthur  Lewis.  OSHA's  expert 
witness,  testified,  "I  feel  OSHA  has 
done  an  excellent  job  in  accomplishing 
its  goal  of  protecting  workers  through 
performance  oriented  language  in  the 
proposed  standard  [DC  Tr.  352 1." 

In  the  development  of  this 
performance  language.  OSHA  attempted 
to  avoid  conflicts  between  the  Agency's 
requirements  and  the  ASTM  standards, 
and  the  notice  of  proposed  rulemaking 
requested  comments  on  whether  or  not 
the  Agency  had  achieved  this  objective. 
The  International  Brotherhood  of 
Electrical  Workers,  who  expressed 
support  for  the  proposal,  agreed  that  the 
proposed  standard  was  written  in 
performance-oriented  language  (Ex.  3- 
107).  As  noted  earlier.  ASTM  itself 
supported  the  OSHA  proposal  and 
suggested  ways  in  which  the  final  rule 
could  be  made  more  consistent  with 


'  OSHA  considers  a  de  minimis  condition  to  tie 
a  technical  violation  of  a  standard  only  However, 
because  the  employer  it  considered  to  be  in 
subslanlial  compliance  with  the  standard,  the 
Agency  issues  no  citations  or  penalties,  nor  is  the 
employer  required  to  bring  his  or  her  workplace 
into  compliance  with  the  older  standard. 


their  standards.  OSHA's  expert  witness, 
Mr.  Arthur  Lewis  (who  is  a  long-term 
member  of  the  ASTM  F-18  Committee), 
stated,  "I  find  the  proposed  revision  of 
1910.137  to  reflect  the  requirements  of 
the  relevant  ASTM  standards  accurately 
with  the  exception  of  the  few  items  of 
the  proposal  with  which  I  disagree  or 
which  I  feel  can  be  improved  |DC  Tr. 
352]."  Because  of  the  Agency's  desire  to 
maintain  consistency  with  the 
consensus  standards  (which  was  not 
opposed  by  any  party  in  this 
rulemaking)  OSHA  has  relied  heavily  on 
Mr.  Lewis's  and  ASTM's  suggestions  for 
improving  the  proposal.  The  Agency 
believes  the  final  rule  does  achieve  the 
goal  of  protecting  employees  through 
the  use  of  performance  language  that  is 
consistent  with  and  retains  the  intent  of 
the  ASTM  standards  from  which  the 
rule  was  derived. 

In  view  of  the  limitations  imposed  by 
the  continued  incorporation  by 
reference  of  the  outdated  ASTM 
standards,  OSHA  has  determined  that 
relevant  requirements  for  electrical 
protective  equipment  for  workers 
should  be  placed  within  the  body  of 
§  1910.137  and  that  these  provisions 
should  be  updated  and  clarified  to 
facilitate  their  application  to 
workplaces.  The  Agency  believes  the 
rulemaking  record  supports  this  action 
and  has  made  some  revisions  to  the 
language  contained  in  the  proposal,  as 
suggested  by  the  comments  and  as 
summarized  later  in  this  section  of  the 
preamble. 

There  currently  exist  several 
relatively  new  ASTM  standards  on  other 
types  of  electrical  protective  equipment. 
For  example,  ASTM  has  adopted 
specifications  for  fiberglass-reinforced 
plastic  rod  and  tube  used  in  live-line 
tools.  However,  the  standards  writing 
organization  has  not  developed 
corresponding  requirements  on  the  use 
and  care  of  this  equipment.  Similarly, 
ASTM  Standards  F712  and  F968  set 
forth  test  methods  and  design 
specifications,  respectively,  for 
electrically  insulating  plastic  guard 
equipment  for  the  protection  of  workers, 
but  this  standard  does  not  contain 
provisions  on  the  use  or  care  of  the 
guards.  ASTM  is  currently  working  on 
standards  for  the  use  and  care  of  some 
of  this  equipment  and  on  additional 
specifications  for  still  other  types  of 
equipment. 

Most  electrical  protective  equipment 
presently  being  manufactured  meets 
existing  ASTM  standards.  Because  of 
this.  OSHA's  adoption  of  these  newer 
ASTM  design  and  test  specifications 
would  have  little  impact  on  employee 
safety  without  the  adoption  of 
corresponding  requirements  on  the  use 
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and  care  of  the  equipment.  Therefore,  to 
maximize  efficient  use  of  the  Agency's 
available  resources,  this  revision  does 
not  include  ASTM  requirements  for 
these  other  types  of  electrical  protective 
squipment,  but  such  provisions  are 
L>eing  considered  for  future  rulemaking, 
[n  this  way,  all  of  the  newer  types  of 
equipment  can  be  dealt  with  at  one 
iime,  and  provisions  on  care  and  use 
:an  be  included. 

Paragraph  (a).  Paragraph  (a)  of  the 
revision  to  §  1910.137  addresses  the 
design  and  manufacture  of  insulating 
slankets,  matting,  covers,  line  hose, 
jloves,  and  sleeves  made  of  rubber 
'either  natural  or  synthetic).  For  the 
■easons  noted  earlier,  other  types  of 
equipment  are  not  covered.  However, 
Jie  standard  does  not  preclude  their 
jse. 

Under  paragraph  (a)(l)(i),  blankets, 
jloves,  and  sleeves  have  to  be 
nanufactured  without  seams.  This 
Tiethod  of  making  the  protective 
Mjuipment  minimizes  the  chances  of 
reparation  of  the  material.  Because  they 
ire  used  to  permit  workers  to  handle 
mergized  lines,  gloves  and  sleeves  are 
he  only  defense  an  employee  has 
igainst  electric  shock.  Additionally, 
Dlankets,  gloves,  and  sleeves  need  to  be 
seamless  because  of  the  stresses  placed 
Dn  the  equipment  by  the  flexing  of  the 
libber  during  normal  use.  The  other 
hree  types  of  electrical  protective 
jquipment  (covers,  line  hose,  and 
Tiatting)  generally  provide  a  more 
ndirect  form  of  protection — they 
nsulate  the  live  parts  from  accidental, 
ather  than  intended,  contact — and  they 
ire  not  usually  subject  to  similar 
imounts  or  types  of  flexing. 

Two  commenters  were  concerned  that 
jxisting  sleeves  were  not  manufactured 
)y  a  seamless  process  (Ex  3—42,  3-112). 
rhey  recommended  exempting  existing 
itocks  of  these  items  or  eliminating  the 
application  of  this  requirement  to 
ileeves.  However,  Mr.  Arthur  Lewis 
loted  that  all  equipment  addressed  in 
jroposed  paragraph  (a)(l)(i)  has  been 
'made  utilizing  a  seamless  process  |DC 
rr.  354]."  He  further  stated: 

Items  made  in  a  mold  process  frequently 
lave  a  raised  portion  along  the  juncture  of 
he  two  halves  of  the  mold.  This  is  not  a 
earn.  Examination  of  a  cross-section  of  the 
naterial  at  that  point  will  show  it  to  be 
lomogeneous.  To  the  best  of  my  knowledge, 
here  is  no  equipment  used  in  industry  today 

•  *  that  would  be  in  violation  of  the 
troposed  1910.137  standard  or  the  relevant 
^.STM  standards  [DC  Tr.  354). 

On  the  basis  of  Mr.  Lewis's  testimony, 
DSHA  believes  that  there  is  no  reason 
0  exempt  existing  sleeves  from  the 
equirement  tliat  they  be  manufactured 
ly  a  seamless  process.  Therefore,  no 


change  has  been  made  to  the  language 
contained  in  §  1910.137(a)(l)(i). 

Paragraph  (a)(l)(ii)  requires  electrical 
protective  equipment  to  be  marked  to 
indicate  its  class  and  type.  The  class 
meirking  gives  an  indication  of  the 
voltage  with  which  the  equipment  can 
be  used;  the  type  marking  indicates 
whether  or  not  the  equipment  is  ozone 
resistant.  This  will  enable  employees  to 
know  the  uses  and  voltages  for  which 
the  equipment  is  suited.  Paragraph 
(a)(l)(ii)  also  permits  equipment  to 
contain  other  relevant  markings. 

Paragraph  (a)(l)(iii)  requires  all 
markings  to  be  nonconductive  and  to  be 
applied  so  that  the  properties  of  the 
equipment  are  not  impaired.  This  will 
ensure  that  no  marking  interferes  with 
the  protection  to  be  provided  by  the 
equipment. 

Paragraph  (a)(l)(iv)  requires  markings 
on  gloves  to  be  provided  only  in  the  cuff 
area.  Markings  in  other  areas  could 
possibly  be  worn  off.  Moreover,  having 
the  markings  in  one  place  will  allow  the 
employee  to  determine  the  class  and 
type  of  glove  quickly.  Paragraph 
(b)(l)(vii)  of  §  1910.137  normally 
requires  rubber  gloves  to  be  worn  under 
protector  gloves.  Because  a  protector 
glove  is  almost  always  shorter  than  the 
corresponding  rubber  glove  with  which 
it  is  worn  and  because  the  cuff  of  the 
protector  glove  can  easily  be  pulled 
back  without  removal,  it  is  easy  to  see 
markings  on  the  cufT  portion  of  the 
rubber  glove  beneath.  Any  marking 
provided  on  the  rubber  glove  in  an  area 
outside  of  the  cuff  could  not  be  seen 
with  the  protector  glove  in  place. 

Under  the  national  consensus 
standards  (both  the  formerly  referenced 
and  the  newer  versions),  electrical 
protective  equipment  must  be  capable  of 
passing  certain  electrical  tests.  In 
§  1910.137(a)(2),  OSHA  is  continuing 
these  requirements.  The  tests  specified 
in  the  ASTM  standards  are  very 
detailed.  This  is  not  the  case  in  the 
OSHA  standard.  Through  the  use  of 
performance  language,  the  final  rule 
establishes  the  same  level  of  protection 
without  a  lengthy  discussion  of  test 
procedures. 

Paragraph  (a)(2)(i)  requires  electrical 
protective  equipment  to  be  capable  of 
withstanding  the  a-c  proof-test  voltages 
in  Table  1-2  or  the  d-c  proof-test 
voltages  in  Table  1-3  (depending,  of 
course,  on  whether  an  a-c  proof  test  or 
an  equivalent  d-c  proof  test  is 
performed).  The  proof-test  voltages 
listed  in  these  tables  have  been  taken 
from  the  current  ASTM  standards, 
which  also  contain  details  of  the  test 
procedures  used  to  determine  whether 
electrical  protective  equipment  is 
capable  of  withstanding  these  voltages. 


These  details  have  not  been  included  in 
the  final  rule.  Paragraph  (a)(2)(i)(A) 
replaces  them  with  a  performance- 
oriented  requirement  that  whatever  test 
is  used  must  reliably  indicate  that  the 
equipment  can  withstand  the  proof-test 
voltage  involved.  (This  provision  was 
contained  in  the  text  of  proposed 
paragraph  (a)(2)(i).)  To  meet  the 
requirements  of  the  OSHA  performance 
standard,  employers  would  have  to  get 
the  assurance  of  the  manufacturer  that 
the  equipment  is  capable  of 
withstanding  the  appropriate  proof-test 
voltage.  The  manufacturer,  in  turn, 
would  normally  look  to  the  ASTM 
standards  for  guidance  in  determining 
the  testing  procedure. 

Paragraph  (a)(2)(i)(B)  requires  the 
proof-test  voltage  to  be  applied  for  1 
minute  for  insulating  matting  and  for  3 
minutes  for  other  insulating  equipment. 
(This  provision  was  also  part  of  the  text 
of  proposed  paragraph  (a)(2)(i).)  These 
times  are  based  on  the  proof-test  times 
given  in  the  ASTM  design  standards 
and  are  appropriate  for  testing  the 
design  capabilities  of  electrical 
protective  equipment. 

Some  commenters  suggested  adding  a 
requirement  for  gloves  to  be  able  to 
withstand  the  proof-test  voltage  after  a 
16-hour  water  soak  (Ex.  3-50,  3-57). 
Siebe  North,  Inc.,  tested  rubber 
insulating  gloves  of  some  manufacturers 
and  found  them  to  absorb  water,  causing 
a  reduction  in  insulating  properties  (Ex. 
3-50).  They  claimed  that  water 
absorption  is  a  critical  property  because 
exposure  to  perspiration  or  rain  is  quite 
common  while  lineman's  gloves  are  in 
use.  These  commenters  also  noted  that 
provisions  for  a  proof  test  after  a  water 
soak  are  included  in  ASTM  D12Q-87. 
OSHA's  expert  witness  also  supported 
the  inclusion  of  a  moisture  absorption/ 
proof  test  in  the  final  standard  (Ex.  17; 
DCTr.  357). 

The  reduction  of  insulation  that  may 
be  caused  by  absorption  of  moisture  is 
a  legitimate  concern,  one  that  is 
addressed  in  ASTM  D120  but  was  not 
covered  in  the  OSHA  proposal. 
Although  a  requirement  for  a  soak  test 
was  not  included  in  the  proposal,  the 
inclusion  of  such  a  rule  in  the  final 
standard  is  a  natural  outgrowth  of  the 
requirement  proposed  in  paragraph 
(a)(2)(i)  that  electrical  protective 
equipment  be  tested  and  that  the  proof 
test  reliably  indicate  that  the  equipment 
can  withstand  the  voltage  involved. 
Electrical  work  is  sometimes  performed 
in  the  rain,  and  an  employee's 
perspiration  is  often  present  while  the 
gloves  are  in  use  (Ex.  3-50).  The  soak 
test  is  needed  to  ensure  that  electrical 
protective  equipment  can  withstand  the 
voltage  involved  under  these 
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conditions.  Therefore,  the  Agency  has 
accepted  the  suggestion  that  rubbei- 
gloves  also  be  capable  of  passing  the 
proof  test  after  a  16-hour  water  soak 
(consistent  with  the  ASTM  standard) 
and  has  added  such  a  requirement  as 
paragraph  (a)(2)(i)(C)  in  the  Hnal  rule. 

When  an  a-c  proof  test  is  used  on 
gloves,  the  resulting  proof-test  current 
gives  an  indication  of  the  validity  of  the 
glove  make-up,  the  dielectric  constant  of 
the  type  of  material  used,  its  thickness, 
and  the  total  area  under  test.  Paragraph 
(a)(2)(ii)  prohibits  the  a-c  proof-test 
current  from  exceeding  the  current 
allowed  in  Table  1-2.  Again,  the 
currents  listed  in  the  table  have  been 
taken  from  ASTM  D120-87. 

Under  paragraph  (a)(2)(ii)(A).  the 
maximiun  current  for  a-c  voltages  at 
frequencies  other  than  60  hertz  would 
be  computed  from  the  direct  ratio  of  the 
frequencies.  This  provision  was 
contained  in  the  text  of  paragraph 
(a)(2)(ii)  in  the  prop>osal. 

Gloves  are  filled  with  and  immersed 
in  water  during  the  a-c  proof  test,  and 
the  water  inside  and  outside  the  glove 
forms  the  electrodes.  Several 
commenters  noted  that  the  a-c  proof-test 
current  was  dependent  on  the  length  of 
the  portion  of  the  glove  that  was  out  of 
water  (Ex.  3-50.  3-57.  3-112).  Mr. 
Arthur  Lewis,  OSHA's  expert  witness 
stated: 

Additionally,  the  proof-test  limits  specified 
in  Table  1-2  depend  uix>n  sjsecific  immersion 
depths  specified  in  the  ASTM  standard,  l^ss 
immersion  results  in  lower  leakage  current. 
Unless  the  OSHA  regulation  controls 
clearance  above  the  water  line,  gloves  which 
would  fail  ASTM  D-120  or  F-496  could  pass 
the  OSHA  reauirement.  resulting  in 
substantially  lower  level  of  protection.  (DC 
Tr.  358-359) 

Mr.  Lewis  and  two  of  the  commenters, 
Siebe  North,  Inc.  (Ex.  3-50),  and  VV.  H. 
Salisbury  and  Co.  (Ex.  3-57).  suggested 
adding  a  table  for  water  immersion 
depths  derived  from  ASTM  D120. 
OSHA  has  accepted  this  suggestion.  The 
Agency  agrees  that,  because  the  proof- 
test  current  is  a  function  of  immersion 
depth,  it  is  important  to  specify  the 
depth  in  the  regulation.  Otherwise, 
employee  safety  could  be  compromised. 
Therefore,  paragraph  (a)(2)(ii)(B)  in  the 
Tinal  standard  specifies  that  gloves  to  be 
tested  must  be  filled  with  and  immersed 
in  water  to  the  depth  given  in  Table  I- 
4.  This  table  was  taken  directly  from 
ASTM  Dl20-e7  and  is  valid  for  the 
proof-test  currents  listed  in  Table  1-2. 

The  allowable  proof-test  current  must 
be  increased  for  proof-tests  on  gloves 
after  a  16-hour  water  soak.  ASTM  D120- 
87  allows  an  increase  in  the  proof-test 
current  of  2  milliaiapereft.  OSHA  has 
adopted  this  provision,  recommended 


by  Mr.  Lewis  (Ex.  17.  DCTr.  359),  as 
paragraph  (a)(2)(ii)(C). 

Since  the  relatively  high  voltages  used 
in  testing  electrical  protective 
equipment  for  minimum  breakdown 
voltage  can  actually  damage  the 
insulating  material  under  test  (even  if  it 
passes),  paragraph  (a)(2)(iii)  prohibits 
protective  equipment  that  has  been 
subjected  to  such  a  test  from  being  used 
to  protect  employees  from  electrical 
hazards.  Some  comments  suggested 
defining  the  term  "minimum 
breakdown  voltage  test"  (Ex.  3-21,  3- 
50.  3-112.  3-120).  Most  of  these 
comments  agreed  that  the  standard 
should  refer  to  the  ASTM  specifications 
for  this  test. 

OSHA  agrees  that  the  intent  of  the 
standard  is  to  prohibit  the  use  of 
equipment  that  has  been  tested  under 
conditions  equivalent  to  those  in  the 
ASTM  standards  for  minimum 
breakdown  voltage  tests.  However,  the 
standard  already  references  the  ASTM 
standards  as  a  reference  in  a  note 
following  paragraph  (a)(3)(ii)(B).  Rather 
than  reference  these  standards  every 
place  a  diffierent  test  is  mentioned  in  the 
OSHA  regulation,  the  Agency  has 
decided  to  clarify  the  note  to  indicate 
that  all  the  tests  given  in  §  1910.137(a) 
are  described  in  the  consensus 
documents.  Towards  this  end.  the 
following  paragraph  has  been  added  to 
the  note: 

These  lAST^)  standards  contain 
specifications  for  conducting  the  various 
tests  required  in  paragraph  (a)  of  this  section. 
For  example,  the  a-c  and  d-c  proof  tests,  the 
breakdown  test,  the  water  soak  procedure, 
and  the  ozone  test  mentioned  in  this 
paragraph  are  described  in  detail  in  the 
ASTM  standards. 

This  does  not  mean  that  OSHA  is 
adopting  the  ASTM  standards  by 
reference.  In  enforcing  §  1910.137,  the 
Agency  will  accept  any  test  that  meets 
the  requirements  of  the  OSHA  standard. 
However,  the  final  rule  states  explicitly 
that  the  ASTM  tests  listed  in  the  note 
are  acceptable:  and,  if  the  ASTM 
specifications  are  met,  an  employer  has 
assurance  that  he  or  she  is  complying 
with  §1910.137.  If  an  employer  uses 
other  test  methods,  the  Agency  will 
determine,  on  a  case-by-case  basis, 
whether  or  not  they  meet  the  Federal 
standard. 

Around  high  voltage  lines  and 
equipment,  a  luminous  discharge,  called 
electric  corona,  can  occur  due  to 
ionization  of  the  surrounding  air  caused 
by  a  voltage  gradient  which  exceeds  a 
certain  critical  value.  The  blue  corona 
discharge  is  accompanied  by  a  hissing 
noise  and  by  ozone,  which  can  cause 
damage  to  certain  types  of  rubber 
insulating  materials.  Therefore,  when 


there  is  a  chance  that  ozone  may  be 
produced  at  a  work  location,  electrical 
protective  equipment  made  of  ozone- 
resistant  material  is  frequently  used.  To 
ensure  that  ozone-resistant  material 
will,  in  fact,  be  resistant  to  the  damaging 
effects  of  the  gas,  paragraph  (a)(2){iv) 
requires  this  type  of  material  to  be 
capable  of  withstanding  an  ozone  test. 

Two  commenters  were  concerned  that 
the  ozone  test  was  not  specified  or 
defined  in  proposed  §  1910.137(a)(2)(iv) 
(Ex.  3-50,  3-57).  To  address  this 
concern,  OSHA  has  included,  in 
paragraph  (a)(2)(iv)  of  final  §  1910.137. 
a  requirement  that  the  ozone  test 
reliably  indicate  that  the  material  will 
resist  ozone  exposure  in  actual  use.  As 
noted  earlier,  standardized  ozone  tests 
are  given  in  the  ASTM  specifications. 
The  final  rule  also  lists  signs  of  failure 
of  the  test,  such  as  checking,  cracking, 
breaks,  and  pitting. 

Paragraph  (a)(3)  applies  to  the 
workmanship  and  finish  of  electrical 
protective  equipment.  Because  physical 
irregularities  can  interfere  with  the 
insulating  properties  of  the  equipment, 
paragraph  (a)(3)(i)  prohibits  the 
presence  of  harmful  defects  that  can  be 
detected  by  the  tests  or  inspections 
required  under  §  1910.137.  However, 
some  minor  irregularities  are  nearly 
unavoidable  in  the  manufacture  of 
rubber  goods,  and  these  imperfections 
may  be  present  in  the  insulating 
materials  without  significantly  affecting 
the  insulation.  Paragraph  (a)(3)(ii)  lists 
the  types  of  imperfections  that  are 
permitted.  Even  with  these 
imperfections,  electrical  protective 
equipment  is  still  required  to  be  capable 
of  passing  the  electrical  tests  specified 
in  paragraph  (a)(2). 

Proposed  paragraph  (a)(3)(i)  referred 
to  "harmful  physical  irregularities 
which  can  be  detected  by  thorough  test 
or  inspection."  OSHA  has  revised  this 
phrase  to  read  "harmful  physical 
irregularities  that  can  be  detected  by  the 
tests  or  inspections  required  under  this 
section."  The  Agency  intended 
"thorough  test  or  inspection"  to  be 
those  required  under  §  1910.137,  but 
this  was  not  explicit  in  the  proposed 
text.  The  language  contained  in  the  final 
rule  clearly  reflects  the  intent  of  this 
provision. 

Two  commenters  objected  to 
proposed  paragraph  (a)(3)(ii)(C)  (Ex.    3- 
50,  3-57).  They  claimed  that  this 
provision  dealt  only  with  the  cosmetics 
of  the  gloves  and  not  with  their  safety. 
These  commenters  %vere  joined  by 
OSHA's  expert  witness,  Mr.  Arthur 
Lewis  (Ex.  17),  in  dting  the  ASTM 
Dl  20-87  requirement  that  was  the  basis 
for  this  paragraph,  which  states: 


t 
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(Section  11.2)  The  working  area  of  the 
ijlove  on  both  the  inner  and  outer  surfaces 
ihall  also  be  free  of  nonharmful  physical 
irregularities  •  •  •  JEx.'  2-9) 

This  language,  they  noted,  prohibited 
"nonharmful"  irregularities  only.  They 
irgued  that  omitting  the  provision 
bvould  have  no  effect  on  employee 
safety,  because  harmful  abnormalities 
would  be  prohibited  under  proposed 
paragraph  (a)(3)(iil  generally.  For 
>xample,  a  color  splash  on  the  surface 
af  the  glove  may  not  interfere  with  the 
insulating  capabilities  or  the  mechanical 
:haracteristics  of  the  glove.  The  two 
:ommenters  and  OSHA's  expert  witness 
!)elieved  that,  although  such  an 
irregularity  would  affect  the  appearance 
af  the  glove,  the  imperfection  would  not 
jdversely  impact  employee  safety. 
DSHA  has  accepted  this  reasoning  and 
proposed  paragraph  (a)(3}(ii)(C)  is  not 
:ontained  in  the  final  rule. 

Since  paragraph  (a)  of  §  1910.137  is 
written  in  performance-oriented 
language,  OSHA  believes  that  it  is 
important  for  employees,  employers, 
ind  manufacturers  to  have  some 
guidance  in  terms  of  what  is  acceptable 
jnder  the  final  standard.  OSHA  also 
^alizes  that  the  current  ASTM 
specifications  on  electrical  protective 
jquipment  are  accepted  by  industry  as 
providing  safety  to  employees  and  that 
existing  electrical  protective  equipment 
iS  normally  made  to  these 
specifications.  Furthermore,  the  final 
■ule  is  based  on  the  provisions  of  these 
lationa!  consensus  standards,  although 
he  requirements  are  stated  in 
performance  terms.  OSHA  has  therefore 
included  a  footnote  at  the  end  of 
paragraph  (a)  stating  that  rubber 
nsulating  equipment  meeting  the 
■equirements  of  the  listed  ASTM 
standards  for  this  equipment  are 
x)nsidered  as  conforming  to  the 
■equirements  contained  in  §  1910.137. 
rhe  lists  of  ASTM  standards  in  the  final 
■ule  (in  the  notes  following  paragraphs 
a)(3)(ii)(B)  and  ail(2)(ix)J  contain  the 
atest  revisions  of  the  standards  listed  in 
he  proposal.  The  Agency  has  reviewed 
hese  documents  and  has  found  them  to 
provide  suitable  guidance  for 
:ompliance  with  the  OSHA  standard. 

Paragraph  (b).  Although  former 
» 1910.137  does  not  contain  provisions 
or  the  care  and  use  of  insulating 
!quipment,  OSHA  believes  provisions 
)f  this  type  can  contribute  greatly  to 
>mpIoyee  safety.  Electrical  protective 
equipment  is.  in  large  part, 
nanufactured  in  accordance  with  the 
atest  ASTM  standards.  This  would 
jrobably  be  the  case  even  in  the  absence 
)f  OSHA  regulation.  However,  improper 
jse  and  care  of  this  equipmerit  can 
easily  reduce,  or  even  eliminate,  the 


protection  afforded  by  this  equipment. 
Therefore,  OSHA  is  adding  new 
requirements  on  the  in-service  care  and 
use  of  electrical  protective  equipment  to 
the  design  standards  already  contained 
in  former  §  1910.137.  These  new 
provisions  will  help  ensure  that  these 
safety  products  retain  their  insulating 
properties. 

Paragraph  (b)(1)  requires  electrical 
protective  equipment  to  be  maintained 
in  a  safe  and  reliable  condition.  This 
general,  performance-oriented 
requirement,  which  applies  fo  all 
equipment  addressed  by  revised 
§  1910.137,  helps  ensure  that  employees 
are  fully  protected  from  electric  shock. 

Detailed  criteria  for  the  use  and  care 
of  specific  types  of  electrical  protective 
equipment  are  contained  in  the 
following  ASTM  standards: 

ASTM  F  478-92.  Specification  for  In-Service 
Care  of  Insulating  Line  Hose  and  Covers. 

ASTM  F  479-^8a.  Specification  for  In- 
Service  Care  of  insulating  Blankets. 

ASTM  F  496-91,  Specification  for  In-Service 
Care  of  Insulating  Gloves  and  Sleeves. 

Paragraph  (b)  (2),  which  has  been 
derived  firom  these  ASTM  standards, 
applies  only  to  rubber  insulating 
blankets,  covers,  line  hose,  gloves,  and 
sleeves.  These  are  the  only  types  of 
electrical  protective  equipment 
addressed  by  consensus  standards  on 
the  care  and  use  of  such  equipment. 
Rubber  insulating  matting,  which  is 
addressed  by  the  material  design 
specifications  in  paragraph  (a),  is  not 
covered  by  any  ASTM  standard  on  its 
in-service  care  or  by  §  1910.137(b)(2). 
This  type  of  equipment  is  generally 
permanently  installed  to  provide 
supplementary  protection  against 
electric  shock.  Employees  stand  on  the 
matting,  and  they  are  insulated  from 
ground,  which  protects  them  from 
phase-to-ground  electric  shock. 
However,' because  this  type  of 
equipment  is  normally  left  in  place  after 
it  is  installed  and  because  it  is  not  relied 
on  for  primary  protection  from  electric 
shock  (the  primary  protection  is 
provided  by  other  insulating  equipment 
or  by  insulating  tools),  it  is  not  tested  on 
a  periodic  basis  and  is  not  subject  to  the 
careful  inspection  before  use  that  other 
insulating  equipment  is  required  to 
receive.  It  should  be  noted,  however, 
that  rubber  insulating  matting  is 
required  to  be  maintained  in  a  safe, 
reliable  condition  under  paragraph 
(b)(1). 

Although  the  rubber  insulating 
equipment  addressed  in  §  1910.137(a)  is 
currently  designed  to  be  capable  of 
withstanding  voltages  of  up  to  40 
kilovohs,  such  equi[>ment  is  actually 
intended  to  be  used  at  lower  voltages 


(Ex.  2-10  through  2-17).  The  use  of 
insulating  equipment  at  voltages  less 
than  its  actual  breakdown  voltage 
provides  a  margin  of  safety  for  the 
employee.  In  paragraph  (b)(2)(i)  and 
Table  1-5,  the  final  rule  has  adopted  the 
margins  of  safety  recognized  in  the 
ASTM  standards,  restricting  the  use  of 
insulating  equipment  to  voltages  lower 
than  the  proof-test  voltages  given  in 
Table  1-2  and  Table  1-3.  (Table  1-5  in 
the  final  rule  was  originally  proposed  as 
Table  1-4.) 

Several  comments  addressed  Note  1 
to  proposed  Table  1-4  (Ex.  3-23.  3-51. 
3-64,  3-112).  The  proposed  note  read  as 
follows: 

The  maximum  use  voltage  is  the  a-c 
voltage  (nms)  classification  of  the  protective 
equipment  that  designates  the  maximum 
nominal  design  voltage  of  the  energized 
system  that  may  be  safely  worked.  The 
nominal  design  voltage  is  equal  to  the  pha$p- 
to-phase  voltage  on  multiphase  circuits.  If 
there  is  no  multiphase  exposure  in  a  system 
area  and  if  the  voltage  exposure  is  limited  fo 
the  phase-to-ground  potential,  the  phase-io- 
ground  potential  is  considered  to  be  the 
nominal  design  voltage. 

This  language  was  taken  from 
comparable  provisions  in  the  ASTM 
standards  on  the  in-service  use  and  care 
of  electrical  protective  equipment  (for 
example,  ASTM  F49&-85,  section  4.15). 
However,  the  ASTM  standards  had  an 
additional  provision  for  recognizing  the 
phase-to-ground  vohage  as  the  nominal 
design  voltage.  Typically,  this  provision 
read  as  follows: 

If  electrical  equipment  and  devices  are 
insulated,  or  isolated,  or  both,  such  that  the 
multiphase  exposure  on  a  grounded  wye 
circuit  is  removed,  then  the  nominal  design 
voltage  may  be  considered  as  the  phase-to- 
ground  voltage  on  that  circuit.  [ASTM  F496- 
85,  section  4.15  2:  Ex.  2-17) 

In  proposing  the  original  note,  OSH.A 
interpreted  the  language  as  already 
recognizing  the  elimination  of 
multiphase  exposure  through  the  use  of 
insulation  or  other  means.  In  other 
words,  assuming  that  the  multiphase 
exposure  was  eliminated  before  an 
employee  had  to  rely  on  the  insulation 
provided  by  the  electrical  protective 
equipment,  OSHA  was  permitting  the 
phase-to-ground  voltage  to  be 
considered  as  the  maximum  use  voltage. 
For  example,  a  three-phase,  Y- 
connected  overhead  distribution  system 
could  be  run  as  three  phase  conductors 
with  a  neutral  or  as  three  single  phase 
circuits  with  one  phase  conductor  and 
a  neutral  each.  If  only  one  phase 
conductor  is  present  on  a  pole,  there  is 
no  multiphase  exposure.  If  all  three 
phase  conductors  are  present,  the 
multiphase  exposure  can  be  removed  by 
insulating  two  of  the  phases  or  by 
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isolating  8  two  of  the  phases.  After  the 
insulation  is  in  place  or  while  the 
employee  is  isolated  from  the  other  two 
phase  conductors,  there  is  no 
multiphase  exposure. 

The  commenters  universally 
interpreted  the  proposal  differently  and 
mistakenly  beUeved  that  OSHA  was 
eliminating  the  option  of  removing  an 
existing  multiphase  exposure.  They 
argued  that  the  consensus  wording 
should  be  included  to  differentiate  the 
case  in  which  there  is  no  multiphase 
exposure  initially  present  from  the  case 
in  which  the  exposure  has  been 
removed.  ASTM,  itself,  suggested 
adding  this  language  to  provide  for 
consistency  with  the  referenced 
standard  and  accepted  industry  practice 
(Ex.  3-51). 

OSHA  has  modified  the  language  of 
Note  1  to  Table  1-5  in  order  to  recognize 
explicitly  the  removal  of  multiphase 
exposure  as  a  means  of  reducing  the 
nominal  design  voltage.  Although  the 
proposed  language  meant  the  same 
thing  as  the  final  regulatory  text,  OSHA 
has  included  the  ASTM  language  for 
consistency  with  the  consensus 
standards.  The  Agency'  believes  that  this 
will  make  the  final  standard  easier  to 
use  by  those  who  are  familiar  with  the 
ASTM  standards  and  will  minimize  the 
confusion  that  might  otherwise  result. 
(It  should  be  noted  that,  until  the 
multiphase  exposure  has  actually  been 
removed,  the  phase-to-phase  voltage 
remains  the  maximum  use  voltage.) 

Paragraph  (b)(2)(ii)  requires  insulating 
equipment  to  be  visually  inspected 
before  use  each  day  and  immediately 
after  any  incident  which  might  be 
suspected  of  causing  damage.  In  this 
way.  obvious  defects  can  be  detected 
before  an  accident  occurs.  Possible 
damage-causing  incidents  would 
include  exposure  to  corona  and 
exposure  to  possible  direct  physical 
damage.  Additionally,  rubber  gloves 
must  be  subjected  to  an  air  test  along 
with  the  inspection.  In  the  field,  this 
test  usually  consists  of  rolling  the  cuff 
towards  the  palm  so  that  air  is 
entrapped  within  the  glove.  In  a  testing 
facility,  a  mechanical  inflater  may  be 
used.  In  either  case,  punctures  and  cuts 
can  easily  be  detected. 

CKiring  use.  electrical  protective 
equipment  may  become  damaged  and 
lose  some  of  its  insulating  value. 
Paragraph  (b)(2)(iii)  lists  types  of 


"Depending  on  Ihe  configuration  of  the  svstem. 
an  employee  could  be  iioUted  from  t%vo  of  the 
phases  on  tiM  pole  by  approaching  one  of  Ihe 
outside  phase  conductors  and  working  on  it  from 
a  position  where  there  is  no  possibility  of  coming 
too  close  to  the  other  two  phase  conductors. 
Isslation  of  tiie  employaa  may  be  impossible  for 
some  line  configuralioaa. 


damage  which  would  cause  the 
insulating  vahie  to  drop.  The  equipment 
may  not  be  used  if  any  of  these  defects 
are  present. 

Defects  other  than  those  listed  in 
paragraph  (b)(2)(iii)  may  develop  during 
use  of  the  equipment  and  could  also 
affect  the  insulating  and  mechanical 
properties  of  the  equipment.  If  such 
defects  are  found,  paragraph  {b)(2)(iv) 
requires  the  equipment  to  be  removed 
from  service  and  tested  in  accordance 
with  other  requirements  in  paragraph 
(b){2).  The  results  of  the  tests  determine 
if  it  is  safe  to  return  the  items  to  service. 

Foreign  substances  on  the  surface  of 
rubber  insulating  equipment  can 
degrade  the  Material  and  lead  to  damage 
to  the  insulation.  Paragraph  (b)(2)(v) 
requires  the  equipment  to  be  cleaned  as 
needed  to  remove  any  foreign 
substances. 

Over  time,  certain  environmental 
conditions  can  also  cause  deterioration 
of  rubber  insulating  equipment. 
Paragraph  (b)(2)(vi)  requires  insulating 
equipment  to  be  stored  so  that  it  is 
protected  from  injurious  conditions  and 
substances,  such  as  light,  temperature 
extremes,  excessive  humidity,  and 
ozone.  This  requirement  helps  the 
equipment  retain  its  insulating 
properties  as  it  ages. 

Several  electric  utility  representatives 
objected  to  this  provision  (Ex.  3-11.  3- 
33.  3-44.  3-58.  3-123).  They  claimed 
that  rubber  protective  equipment  was 
stored  on  trucks  and  that  it  was 
impossible,  in  many  parts  of  the 
country,  to  protect  it  from  temperature 
extremes  and  excess  humidity. 
However,  this  is  the  method  utilities  use 
to  transport  the  equipment  to  the 
worksite;  OSHA  does  not  consider 
carrying  the  equipment  on  trucks  for  the 
use  of  employees  during  the  course  of 
work  to  be  storage.  Furthermore,  the 
Agency  does  not  believe  that  it  is  safe 
to  store  the  equipment  on  trucks  for 
extended  periods  between  use  if  such 
storage  would  expose  the  equipment  to 
extremes  of  temperature  or  humidity.  It 
may  be  necessary,  under  some 
circumstances,  to  store  equipment 
indoors  during  prolonged  periods  when 
employees  would  not  be  using  it. 
Workers  are  dependent  upon  electrical 
protective  equipment  for  their  safety, 
and  all  reasonable  means  of  protecting 
it  from  unnecessary  damage  must  be 
employed.  Therefore,  OSHA  has 
retained  this  requirement  as  proposed. 

Rubber  insulating  gloves  are 
particularly  sensitive  to  physical 
damage  during  use.  Through  handling 
conductors  and  other  electrical 
equipment,  an  employee  can  damage 
the  gloves  and  lose  the  protection  they 
provide.  For  example,  a  sharp  point  on 


the  end  of  a  conductor  could  puncture 
the  rubber.  To  protect  against  damage, 
protector  gloves  (made  of  leather)  are 
worn  over  the  rubber  gloves.  Paragraph 
(b)(2)(vii)  recognizes  the  extra 
protection  afforded  by  leather  gloves 
and  requires  their  use  over  rubber 
gloves,  except  under  limited  conditions. 

Protector  gloves  would  not  be 
required  with  Class  0  gloves  if  high 
finger  dexterity  is  needed  for  small  parts 
manipulation.  The  maximum  voltage  on 
which  Class  0  gloves  can  be  used  is 
1000  volts.  An  employee  is  protected 
against  electric  shock  at  this  voltage  as 
long  as  a  live  part  does  not  puncture  the 
rubber  and  contact  the  employees  hand. 
The  type  of  small  parts  encountered  in 
work  on  energized  circuits,  such  as 
small  nuts  and  washers,  are  not  likely 
to  do  this.  While  the  exception  is 
necessary  to  allow  work  to  be  performed 
on  small  energized  parts,  extra  care  is 
needed  in  the  visual  examination  of  the 
glove  and  in  the  avoidance  of  handling 
sharp  objects  (Ex.  17).  (A  note  to  this 
effect  has  been  added  in  the  final  rule.) 

The  other  exception  to  the 
requirement  for  protector  gloves  is 
granted  if  the  employer  can  demonstrate 
that  the  possibility  for  damage  is  low 
and  if  gloves  at  least  one  class  higher 
than  required  for  the  voltage  are  used. 
For  example,  if  a  Class  2  glove  is  used 
at  7500  volts  or  less  (the  maximum  use 
voltage  for  Class  1  equipment),  if  high 
dexterity  is  needed,  and  if  the 
possibility  of  damage  is  low,  then 
protector  gloveis  need  not  be  used.  In 
this  case,  the  additional  thickner s  of 
insulation  provides  a  measure  of 
additional  physical  protection.  This 
exception  does  not  apply  when  the 
possibility  of  damage  is  significant,  such 
as  when  an  employee  is  using  a  knife  to 
trim  insulation  from  a  conductor  or 
when  an  employee  has  to  handle 
moving  parts,  such  as  conductors  being 
pulled  into  place.  To  ensure  that  no  loss 
of  insulation  has  occurred,  the  standard 
requires  any  gloves  used  under  this 
exception  to  be  tested  before  being  used 
at  a  voltage  higher  than  that  permitted 
for  the  lower  class  of  insulating 
equipment. 

Paragraph  (b)(2)(viii).  Table  1-5.  and 
Table  1-6  (proposed  Tables  1-4  and  1-5) 
require  insulating  equipment  to  be 
tested  periodically  so  that  electrical 
protective  equipment  retains  its 
insulating  properties  over  time.  Table  I- 
5  lists  the  retest  voltages  that  are 
required  for  the  various  classes  of 
protective  equipment,  and  Table  1-6 
presents  the  testing  intervals  for  the 
different  types  of  equipment.  These  test 
voltages  and  intervals  were  taken  from 
the  relevant  ASTM  standards. 
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1t>posed  Table  1-4  ccHitained  a  note 
)wing  for  the  reduction  in  test 
tages  for  equipment  used  at  voltages 
'er  than  the  maximum  use  voltages 
en  in  the  table.  A  formula  for 
ermining  the  appropriate  test  voltage 
>  given  in  proposed  Note  Z. 
'hree  commenters  expressed  concern 
h  this  proposed  note  (Ex.  3-51,  3-64, 
07).  ASTM  recommended  the 
loval  of  this  note  from  the  standard, 
ing: 

ote  2  under  Table  [I— 4 1  provides  for 
of-test  voltages  less  than  those  listed  in 
relevant  ASTM  standards,  if  nominal 
ages  are  less  than  the  ntaximum  use 
ages.  This  provision  and  formula  was 
vided  in  the  ASTM  standards  duriiig  an 
rim  transition  period  while  users' 
ipment  changed  from  the  old  voltage 
ses  to  the  new  voltage  classes.  Far 
ance.  Class  2  gloves  made  to  the  )-6  set 
tandards  were  thinner  and  rated  at  15,000 
s.  If  repeatedly  tested  to  the  current 
jf-test  voltage  of  Class  2  material  of 
KX)  volts  there  would  have  been  the 
sibility  of  above  normal  loss  of  protective 
ipment  during  tests.  The  same  was  true 
quipment  made  to  the  two  higher  voltage 
3«es.  Such  equipment  has  now  been 
ost  completely  removed  from  use  and 
ipment  manufactured  since  about  1975 
been  manufactured  to  withstand  the 
Df-test  voltages  of  the  new  voltage  classes 
lout  excessive  feilure  rates.  This  note 
er  has  l>een  or  is  in  the  process  of  being 
oved  from  all  the  relevant  ASTM 
idards.  [Ex.  3-51) 

'he  other  two  commenters  and 
HA's  expert  witness,  Mr.  Arthur 
vis,  supported  the  elimination  of  this 
e  (Tr.  DC-357).  OSHA  accepts  the 
soning  in  these  comments,  and  the 
posed  note  does  not  appear  in  the 
il  rule. 

lie  proposal  did  not  address  the 
ount  of  time  the  test  voltage  was  to 
spplied  to  the  protective  equipment, 
plying  the  voltage  for  too  short  a 
iod  of  time  might  allow  marginal 
ds  to  pass  the  test,  while  longer  test 
63  would  cause  good  equipment  to 
at  a  higher  than  normal  rate.  Several 
imenters  alluded  to  this  problem  (3- 
3-64.  3-65,  3-107,  3-123.  17).  A  test 
:rval  of  from  1  to  3  minutes  wes 
gested  for  consistency  with  the 
rM  in-service  standards.  OSHA  has 
epted  this  suggestion  and  has 
luded  it  as  a  note  to  Table  1-5. 
aragraph  (b](2)(ix)  sets  forth  a 
formance-oriented  requirement  that 
method  used  for  the  periodic  tests 
J  a  reliable  indication  of  whether  or 
the  electrical  protective  equipment 
withstand  the  voltages  involved.  In 
jrformance-oriented  standard,  it 
jid  not  be  appropriate  to  spell  out 
ailed  procedures  for  the  required 
s.  which  vary  depending  on  the  type 


of  equipment  being  tested.  On  the  other 
hand,  OSHA  believes  that  it  is 
important  for  employees,  employers, 
and  testing  laboratories  to  have  some 
guidance  in  terms  of  what  is  acceptable 
under  the  proposed  standard.  Therefore, 
under  paragraph  (b)(2)(ix),  OSHA  has 
included  a  note  stating  that  electrical 
test  methods  given  in  the  various  ASTM 
standards  on  rubber  insulating 
equipment  meet  the  performance 
requirement.  As  noted  earlier,  this  does 
not  mean  that  OSHA  is  adopting  the 
ASTM  standards  by  reference.  In 
enforcing  §  1910.137(b)(2).  the  Agency 
will  accept  any  test  that  meets  the 
requirements  of  the  OSHA  standard. 
However,  the  final  rule  states  explicitly 
that  the  listed  ASTM  tests  are 
acceptable;  and,  if  the  ASTM 
specifications  are  met,  an  employer  has 
assurance  that  he  or  she  is  complying 
with  §  1910.137.  If  an  employer  uses 
other  test  methods,  the  Agency  will 
determine,  on  a  case-by-case  basis, 
whether  or  not  they  meet  the  Federal 
standard. 

In  the  notice  of  proposed  rulemaking, 
OSHA  requested  comments  on  whether 
the  listed  ASTM  standards  were 
appropriate  and  on  whether  there  were 
other  acceptable  test  methods  that 
should  also  have  been  listed.  The 
comments  were  nearly  universal  in 
support  of  the  consensus  standards  (Ex. 
3-50,  3-51,  3-57,  3-64,  3-107). 
Countering  these  comments,  the  Edison 
Electric  Institute  claimed  that  there 
were  other  acceptable  test  methods  not 
recognized  by  ASTM  and  suggested  that 
OSHA  remove  the  list  of  their  standards 
from  the  regulation  (3-112).  However, 
EEI  did  not  submit  any  other  test 
methods  into  the  record  for  evaluation 
by  the  Agency.  Therefore,  OSHA  is  not 
listing  any  references  in  addition  to 
those  given  in  the  proposal.  As  noted 
earlier,  OSHA  will  accept  other  test 
methods  meeting  the  performance 
requirements  set  out  in  §  1910.137. 
Also,  the  Agency  believes  that 
referencing  acceptable  test  methods 
within  the  standard  will  benefit 
employees,  employers,  and  testing 
laboratories  in  their  efforts  to  comply 
with  the  standard.  The  mere  existence 
of  other  acceptable  methods  of  testing 
electrical  protective  equipment  does  not 
justify  removing  the  list  of  methods  that 
OSHA  does  recognize. 

Once  the  equipment  has  been  tested, 
it  is  important  to  ensure  that  any  failed 
equipment  is  not  returned  to  service. 
Paragraph  (b)(2)(x)  prohibits  electrical 
protective  equipment  that  failed  the 
required  tests  from  being  used  by 
employees,  unless  the  defects  can  be 
safely  elimimted. 


For  electrical  protective  equipment 
that  £ails  the  test,  paragraph  (bK2)(x) 
also  lists  acceptable  means  of  rendering 
the  equipment  fit  for  use.  Sometimes 
defective  portions  of  rubber  line  hose 
and  blankets  can  be  removed.  The  result 
would  be  a  smaller  blanket  or  a  shorter 
length  of  line  hose.  Obviously,  gloves 
and  sleeves  cannot  be  repaired  in  this 
manner,  however,  there  are  methods  of 
patching  them  if  the  defects  are  minor. 
Rubber  blankets  can  also  be  patched. 
The  patched  area  must  have  electrical 
and  physical  properties  equal  to  those  of 
the  material  being  repaired.  To 
minimize  the  possibility  that  a  patch 
will  loosen  or  fail,  the  standard  does  not 
permit  repairs  to  gloves  outside  the 
gauntlet  area.  In  response  to  requests  for 
a  definition  of  the  term  "gauntlet  area" 
(Ex.  3-44,  3-58.  3-65,  3-112).  OSHA 
has  replaced  that  term  bom  paragraph 
(b)(2)(x)(D)  of  the  proposal  with  the 
expression  "the  area  between  the  wrist 
and  the  reinforced  edge  of  the  opening". 
This  language  was  taken  directly  from 
ASTM  F496-65  (Ex.  2-17). 

Several  commenters  objected  to 
allowing  patches  to  rubber  protective 
equipment  (3-50,  3-57,  3-66,  3-69). 
However,  they  provided  no  evidence 
that  patched  gloves  have  failed. 
Additionally,  the  ASTM  standards 
recognize  such  repairs,  and  the  standard 
requires  repaired  equipment  to  pass  a 
retest  before  being  placed  back  into 
service.  For  these  reasons.  OSHA  has 
retained  the  provision  allowing  patches 
to  rubber  protective  equipment  in  the 
final  rule. 

Once  the  insulating  equipment  has 
been  repaired,  it  must  be  retested  to 
ensure  that  any  patches  are  effective  and 
that  there  are  no  other  defects  present. 
Such  retests  are  required  under 
paragraph  (b)(2)(xi). 

Employers,  employees,  and  OSHA 
compliance  staff  must  have  a  method  of 
determining  whether  ocnot  the  tests 
required  under  paragraphs  (b)(2)(viii) 
and  (b)(2)(xi)  have  been  performed. 
Paragraph  (b)(2)(xii)  requires  this  to  be 
accomplished  by  means  of  certification 
by  the  employer  that  equipment  has 
been  tested  in  accordance  with  the 
standard.  The  certification  is  required  to 
identify  the  equipment  that  passed  the 
test  and  the  date  it  was  tested.  Typical 
means  of  meeting  this  requirement 
include  logs  and  stamping  test  dates  on 
the  equipment. 

Many  commenters  suggested  that 
OSHA  clarify  this  requirement  (Ex.  3- 
11,  3-33.  3-39.  3-44,  3-45,  3-58,  3-69). 
In  general,  they  objected  to  the  use  of 
the  words  "certify"  and  "certification" 
in  the  rule  and  recommended  the  words 
"document"  and  "documentation"  in 
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tiieir  stead.  In  support  of  these 
comments,  Mr.  Arthur  Lewis  stated: 

Many  employers  have  independent  testing 
facilities  and  these  facilities  do  certify  their 
test  results.  The  employer  can  only  maintain 
the  documentation  of  those  testing  programs 
and  the  records  of  the  results.  Since 
employers  do  not  perform  the  actual  tests, 
even  in  their  own  companies,  I  recommend 
that  a  note  be  added  after  this  requirement 
to  read  as  follows: 

Note:  This  certification  may  be  in  the  form 
of  logs  or  test  records  commonly  found  in 
mdustry.  Such  logs  or  other  records  shall 
identify  the  equipment  that  passed  the  test 
and  the  date  it  was  tested.  (Ex.  1 7] 

OSFLA  believes  that  the  intent  of  the 
proposed  standard  may  not  have  been 
clear  with  respect  to  what  fonns  of 
documentation  are  acceptable  means  of 
"certification".  Therefore,  the  Agency 
has  decided  to  add  a  explanatory  note 
to  paragraph  (b)(2)(xii)  in  the  final  rule. 
The  note,  which  is  patterned  after  the 
first  sentence  in  Mr.  Lewis's 
recommendation,  reads  as  follows: 

Note:  Marking  of  equipment  and  entering 
the  results  of  the  tests  and  the  dates  of  testing 
onto  logs  are  two  acceptable  means  of 
meeting  this  requirement. 

B.  Section  1910.269 

OSHA  is  adding  a  new  section  to  the 
General  Industry  Standards.  This  new 
section  is  being  added  to  Subpart  R, 
Special  Industries,  and  is  designated 
§  1910.269.  New  §  1910.269  contains 
requirements  for  the  prevention  of 
injuries  to  employees  performing 
operation  or  maintenance  work  on 
electric  power  generation,  transmission, 
or  distribution  installations. 

Two  issues  listed  in  the  hearing 
notice  affect  the  entire  standard. 
Additionally,  two  other  issues  raised  at 
the  hearing  and  in  the  comments  are 
general  in  nature.  These  four  issues  are 
as  follows: 

(1)  Whether  or  not  a  provision  should 
be  included  to  "grandfather"  all  existing 
equipment  and  installations  from  the 
specifications  in  the  standard; 

(2)  Whether  or  not  the  standard 
should  be  more  performance  oriented: 

(3)  Whether  OSHA  should  more 
closely  follow  the  EEI/IBEW  draft 
standard:  and 

(4)  Whether  or  not  health  issues,  such 
as  exposure  to  electromagnetic  radiation 
or  asbestos,  should  be  addressed  in  this 
standard. 

These  four  issues  will  be  discussed 
first.  Individual  provisions  contained  in 
the  new  standard  and  related  issues  are 
discussed  immediately  afterwards. 

Grandfathering.  Many  commenters. 
representing  affected  employers, 
requested  some  general  form  of 
exemption  for  existing  power 


generation,  transmission,  and 
distribution  installations  from 
§  1910.269  (Ex.  3-26.  3-42.  3-€2.  3-80. 
3-110.  3-112.  3-123.  56;  DC  Tr.  718, 
831-«38.  1144-1146;  LA  Tr.  409).  Such 
an  exemption  is  commonly  referred  to 
as  "grandfathering".  The  objections 
listed  proposed  paragraph  (h)(4)  on  step 
bolts  and  manhole  steps,  paragraphs 
(u)(l)  and  (v)(3)  on  access  and  working 
space  about  electric  equipment,  and  ^ 
paragraphs  (u)(4)  and  (v)(4)  on  guarding 
of  live  parts  as  requirements  that  would 
force  extensive  modification  of  existing 
installations.  The  commenters  were  also 
concerned  that  OSHA's  economic 
analysis  did  not  fully  account  for  the 
cost  of  "retroactively"  applying  the 
requirements  of  the  standard  to  existing 
installations. 

The  American  Public  Power 
Association  (APPA).  whose  arguments 
were  cited  by  several  other  commenters, 
presented  the  best  evidence  supporting 
a  general  grandfather  provision,  as 
follows: 

Certain  provisions  of  the  proposed  rule 
could  be  interpreted  to  require  extensive 
modification  of  existing  utility  work 
practices,  and  installations  and  equipment 
which,  when  originally  constructed, 
complied  with  applicable  regulatory 
requirements.  The  retroacUve  application  of 
the  requirements  in  the  proposed  rule  to 
these  facilities  is  unfair  and  will  impose  a 
tremendous  financial  burden  upon  the 
electric  utility  industry.  The  Agency  has  not 
adequately  considered,  much  less  justified, 
this  aspect  of  the  proposed  rule.  The  Agency 
has  made  no  effort  to  demonstrate  that  the 
safety  benefits,  if  any,  of  retrofitting  existing 
installations  and  equipment  justify  the 
substantial  costs  involved  in  such  efforts. 
•         •         •         •         « 

APPA  therefore  recommends  that  existing 
installations  and  equipment  should  be 
exempted  [i.e..  "•grandfathered")  from  the 
requirements  of  the  rule.  [Ex.  3-80| 

EE!  supported  the  adoption  of  the 
language  contained  in  the  "grandfather" 
provision  of  the  EEI/IBEW  draft 
standard,  which  read  as  follows: 

Existing  facilities  are  not  required  to  he 
modified  to  conform  to  the  requirements  of 
applicable  standards  in  this  section,  provided 
the  mainte.nance  and  operation  are  performed 
in  accordance  with  the  work  rules  and 
regulations  of  this  section  to  the  extent 
existing  physical  facilities  permit.  Where 
existing  facilities  do  not  permit  compliance 
with  this  standard,  the  employer  shall  so  far 
as  possible  provide  employment  and  places 
of  emplo>Tnent  which  are  as  safe  and 
healthful  as  those  which  would  prevail  if  the 
empl\iyer  complied  with  this  standard.  (Ex. 
2-3! 

EEI  argued  that  they  did  not  intend 
for  the  grandfathering  concept  to 
deprive  electric  utility  employees  of  the 
protection  that  would  otherwise  be 


provided  by  the  standard  (Ex.  56).  They 
claimed  that  this  EEI/IBEW  draft 
provision,  which  was  taken  in  part  from 
the  general  duty  clause  of  the  OSH  Act.* 
would  require  employers  "to  provide 
employees  with  a  level  of  protection 
equivalent  to  that  which  the  standard 
would  require  in  those  instances  in 
which  a  utility  does  not  want  to  modify 
existing  facilities  to  comply  with  the 
final  standard  (Ex.  56)." 

One  commenter  opposed  the  adoption 
of  an  omnibus  exemption  for  existing 
installations  (Ex.  3-122).  He  maintained 
that  "grandfathering"  would  result  in 
additional  deaths  with  no  responsibility 
on  the  part  of  industry. 

OSHA  has  concluded  that  applying 
final  §  1910.269  without  a  general 
exemption  is  reasonably  necessary  and 
appropriate  for  employee  safety.  This 
does  not  mean,  however,  that  OSHA  is 
not  providing  any  relief  for  employers 
with  existing  installations  that  do  not 
meet  the  design  criteria  proposed  in 
specific  provisions  of  §  1910.269.  The 
Agency  is  "grandfathering"  these 
installations  wherever  the  record 
supports  an  exemption  from  the  specific 
requirement  involved. 

The  standard  consists  largely  of  work 
practice  requirements  that  are  necessary 
for  employee  safety.  The  Agency 
believes  that  it  is  important  to  apply 
these  work  practices  in  full  to  existing 
installations,  as  well  as  to  conductors 
and  equipment  that  are  installed  in  the 
future.  Some  of  the  rules  apply  to 
equipment  or  installations;  however, 
they  are  few  in  number. 

Additionally,  the  standard  typically 
provides  alternative  means  of 
compliance  for  many  requirements.  If 
the  lines  or  equipment  being  worked  do 
not  permit  a  specific  compliance 
method  to  be  used,  another  approach  is 
normally  available.  Por  example,  final 
§  1910.269(l)(2)  sets  forth  minimum 
approach  distances  to  be  maintained 
from  exposed  energized  parts.  If  the 
installation  does  not  provide  sufficient 
clearance  for  this  distance  to  be 
maintained  during  certain  operations  (as 
is  sometimes  the  case),  alternative 
means  of  protecting  employees,  such  as 
insulation,  are  spelled  out  in  the  rule. 

With  respect  to  work  practices,  OSHA 
believes  that  it  is  important  for  the  rule 
to  accept  all  currently  recognized  work 
methods  that  provide  an  adequate 
degree  of  protection,  regardless  of  the 
ageof  the  installation  involved.  The 


•  Section  5(a)(I  I  of  Ihe  OSH  Act,  known  as  the 
General  duly  clause,  reads  as  follows:  lEach 
employer]  shall  Furnish  to  each  of  his  employees 
employmeni  and  a  place  of  employment  which  are 
free  from  recognized  hazards  that  are  causing  or  are 
likely  to  cause  death  or  serious  harm  to  his 
employees ... 
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exemption  suggested  by  the  commenters 
implies  that  other  equally  effective 
protective  measures  are  available,  but 
ore  not  recognized  in  the  standard.  This 
should  not  be  the  case. 

Equipment  design  and  installation 
presents  different  problems.  Once 
equipment  has  been  installed,  it  can  be 
very  costly  to  modify.  For  example. 
sv«^itchboards  and  control  panels  that 
were  installed  20  years  ago  may  not 
provide  as  much  clearance  around 
energized  parts  as  those  installed  under 
current  con.sensus  standards.  Any 
requirement  that  imposed  clearances 
equalling  those  of  the  newer  equipment 
would  force  the  older  equipment  to  be 
modified  or  replaced.  In  some  cases,  an 
entire  installation  would  have  to  be 
completely  redone.  Such  retrofitting  can 
result  in  large  capital  outlays  with 
limited  benefits. 

On  the  other  hand,  some  older 
equipm.ent  may  pose  such  hazards  to 
employees  that  the  benefits  of 
retrofitting  or  rebuilding  the  installation 
outweigh  the  costs  involved.  For 
example,  some  switchboards  that  could 
not  be  taken  out  of  service  (that  is. 
deenergized)  may  have  such  small 
clearances  around  energized  parts  that  it 
would  be  hazardous  to  perform  any 
maintenance  on  the  switchboard.  Safety 
considerations  may  indeed  dictate 
modification  of  the  equipment. 

Therefore,  while  the  argument  that 
older  equipment  needs  special 
treatment  has  merit,  a  complete 
exemption  of  existing  equipment  from 
all  the  requirements  contained  in 
§1910.269  is  not  in  the  best  interest  of 
employee  safety.  In  fact,  OSHA  rarely 
provides  a  complete  exemption  from  its 
standards  for  older  equipment  or 
installations;  rather,  a  more  limited  form 
of  "grandfathering"  is  usually  provided. 
In  some  cases,  emploj'ers  are  granted 
delays  of  several  years  to  allow  existing 
equipment  to  be  modified  in  accordance 
with  the  relevant  requirements.  ">  Other 
standards  apply  to  existing  equipment 
only  in  part." 

As  there  are  relatively  few  equipment 
and  installation  design  requirements  in 
§  1910.269,  the  Agency  has  decided  to 
provide  exemptions  for  existing 
equipment  and  installations  on  a  case- 
by-case  basis,  based  on  the  record.  For 
example,  final  p>aragraph  (v)(11)(x) 
allows  coal  conveying  systems  installed 
before  the  effective  date  of  the  standard 
to  use  other  protective  measures  instead 
of  audible  devices  to  warn  employees  of 


•o  S««.  for  eaampU,  S  1910L67(b)(1)  on  aerial  lifts 
and  S  192A.1000(c)  or.  roll-ovar  protective 
structures. 

"  See.  fcvexompte.StVlO.SOZtbKl).  which 
spedfia*  wbich  raqutraoMBl*  of  Sobpect  S  appty  to 
all  UMtallallooa  re^rdloM  oi  Ibait  a^ 


Startup  of  the  system.  This  "exemption" 
is  based  on  the  record  with  respect  to 
the  proposed  requirement  for  audible 
warning  devices.  (See  the  discussion  of 
this  requirement  later  in  this  preamble.) 
Each  provision  in  the  proposed  standard 
that  would  have  resulted  in  substantial 
capital  outlays  has  been  reevaluated  in 
light  of  the  record.  The  Agency's 
determination  in  each  case  is  given  in 
the  preamble  discussion  of  the  relevant 
provision  of  the  final  rule. 

OSHA  has  also  decided  not  to  adopt 
the  alternative  "exemption"  suggested 
by  EEl.  As  noted  earlier,  the  Agency 
believes  that  all  generally  acceptable 
alternatives  included  in  the  rulemaking 
record  should  be  provided  for  in  the 
standard.  Unique  safety  techniques 
adopted  by  a  given  employer  should  be 
handled  under  OSHA's  variance 
procedures.  In  this  manner,  ail 
interested  parties  have  an  opportunity 
to  provide  relevant  information,  and 
employee  safety  can  be  assured. 
Additionally,  this  approach  minimizes 
enforcement  difficulties. 

Performance-oriented  requirements. 
One  of  the  hearing  requests  objected  to 
the  lack  of  performance  language  in 
some  of  the  proposed  regulations  (Ex.  3  - 
80).  In  the  hearing  notice,  public 
comment  was  inviled  on  the  issue  of 
whether  any  of  the  proposal's 
requirements  were  too  specification 
oriented. 

The  APPA  was  concerned  about  the 
lack  of  performance-oriented  language 
in  certain  parts  of  the  proposed  rule  (Ex. 
3-«0,  3-119).  They  beheved  that  these 
parts  of  the  standard  could  be  written  io 
allow  alternative  ways  of  achieving  the 
same  safety-related  goals. 

The  Agency  believes  that  the 
proposed  rule  was  written  largely  in 
performance-oriented  terms.  The 
proposal  also  frequently  allowed  several 
alternative  methods  of  providing 
protection  from  specific  hazards.  For 
example,  proposed  §  1910.269(i)(2)(ii) 
provided  three  alternative  methods  of 
protecting  employees  from  ground-fault 
hazards  posed  by  cord-  and  plug- 
connected  equipment. 

On  the  other  hand,  (he  proposal  was 
not  written  in  vague,  general  language, 
which  can  be  difficult  to  enforce.  Words 
such  as  "adequate",  "appropriate",  and 
"suitable",  which  appeared  in  several  of 
the  source  documents  (that  is,  the  EEU 
1BE\V  draft, '2  Subpart  V,  and  consensus 
standards),  %vere  not  used  in  the 
proposed  standard.  Rather,  specific 
performance  goals  were  stated  in 
enforceable  terms. 


•'  TIm  IBEW  rair.oved  much  of  tbia  type  of 
language  fraoi  Ibair  vanioB  of  tba  ^afl  (Ea.  2-4 1- 


OSHA  has  reviewed  the  record  on  the 
proposal  and  has  modified  the  language 
of  the  proposed  rules  as  appropriate. 
The  discussion  of  individual 
requirements  indicates  when  the 
provisions  have  been  rewritten  in  a 
more  performance-oriented  manner  or 
have  been  revised  to  allow  additional 
alternatives. 

EEI/IBEW  draft  standard.  Some 
commenters  and  hearing  participants 
supported  the  EEI/IBE\V  draft  standard 
on  electric  power  generation, 
transmission,  and  distribution  work, 
and  many  of  them  recommended  that 
OSHA  adopt  it,  either  in'part  or  in  its 
entirety  (Ex.  3-26.  3-42,  3-66,  3-80,  3- 
112,  3-120,  3-123,  56;  DCTr.  786-792. 
818,  831-832,  980;  LA  Tr.  216).  EO 
argued  that  the  EEI/IBEW  draft  should 
be  used  by  the  Agency  in  drafting  the 
final  rule  (Ex.  3-112,  56).  Their 
reasoning  was  stated  in  their  prehearing 
comments  as  follows: 

As  explained  more  fully  bek)w,  EEl 
strongly  believes  that  the  EEyiBEW  draft, 
prepared  by  experienced  industry  and  union 
experts,  is  superior  to  the  OSHA  proposal 
l)ecause  if  provides  more  appropriate 
protection  for  electric  utility  workers, 
explains  the  principles  and  requirements 
involved  in  noore  undersfsnddbte  language, 
and  would  provide  everyone  affected  by  the 
standard  with  a  comprehensive  document. 
Indeed,  because  the  draft  was  prepared  by 
those  who  know  the  most  abuut  safely  in 
electric  utilities — those  who  operate  and 
work  in  the  industry  each  day — ECI  submits 
that  O.SHA  should  give  considerable 
deference  to  the  EH/IBEW  draft.  This  is 
especially  so  given  that  the  other 
representatives  of  electric  utility  employers — 
tiie  American  Public  Po<*er  Association  and 
the  National  Rural  Electnc  Cooperatives 
Association — supported  the  EEl/lBEW  draft. 
jEx  3-1121 

The  other  major  union  representing 
electric  power  generation,  transmission, 
and  distribution  workers,  the  Utility 
Workers  Union  of  America  (UWUA), 
which  represents  approximately  one 
third  of  the  unionized  electric  utility 
work  force  (DC  Tr.  457),  did  not  endorse 
the  EEI/IBEW  draft  standard  (DC  Tr. 
498).  Additionally,  a  significant 
contingent  of  affected  employers, 
industrial  establishments  that  generate,* 
transmit,  or  distribute  their  own  electric 
power.'d id  not  participate  in  the 
development  of  the  P.'El/IBEW  draft. 

EEl  represented  their  draft  standard  as 
minimum  safety  rules  that  were  being 
met  under  current  industry  practices 
(DCTr.  782,  793, 1109-1110)  Tbfy 
argued  that  electric  power  generation, 
transmission,  and  distribution  work 

Eoses  a  significant  risk  of  serious  injury, 
ut  that  electric  utility  workers  do  not 
face  a  significani  risk  under  current 
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industry  practice  as  reflected  in  their 
proposal  (LATr.  316-317). 

Tne  Agency  believes  that  the  record 
clearly  demonstrates  that  the  EEI/IBEVV 
draft  standard  represents  current 
practices  in  the  electric  utility  industry, 
at  least  to  the  extent  that  nearly  all 
electric  utility  employers  comply  with 
the  rules  in  that  draft.  OSHA  does  not. 
however,  agree  that  electric  utility 
employees  are  protected  from 
significant  risk  under  current  industry 
practices.  The  final  regulatory  analysis 
has  found  61  fatalities  occurring  each 
year  in  the  industry  under  these 
practices.  Many  of  these  deaths  are 
preventable. 

In  the  case  of  §  1910.269.  the  Agency 
has  determined  that  employees  are 
presently  facing  significant  risk.  The 
risk  that  an  electric  utility  employee 
will  be  seriously  injured  or  die  from  a 
fall  or  an  electric  shock  is  significant. 
OSHA  has  determined  that  that  risk  can 
be  reduced  by  adopting  a  standard  that 
requires  the  industry  to  change  existing 
protective  measures  in  certain  cases. 
The  areas  for  which  this  holds  true  are 
explained  in  the  discussion  of 
individual  provisions. 

There  are  many  accident  descriptions 
in  the  record.  The  Agency  has  relied 
heavily  on  analyses  of  these  accidents  in 
determining  the  content  of  the  final 
rule.  These  analyses  were  used  by 
OSHA  to  make  necessary  modifications 
to  the  EEI/IBEW  draft,  which  was  based 
primarily  on  ciurent  industry  practice 
and  anecdotal  evidence  (Ex.  3-123,  56; 
DC  Tr.  1108-1110).  OSHA  believes  that, 
because  the  standard  is  an  attempt  to 
reduce  the  number  of  injuries  and 
fatalities,  thorough  study  of  relevant 
accidents  is  a  necessary  part  of  the 
standards  development  process. 

Additionally,  the  OSH  Act  requires 
the  Agency  to  look  to  consensus 
standards  for  guidance  in  setting 
occupational  safety  standards.  Section 
6(b)(8)  of  the  OSH  Act  states: 

Whenever  a  rule  promulgated  by  the 
Secretarj'  differs  substantially  from  an 
existing  national  consensus  standard,  the 
Secretary  shall,  at  the  same  time,  publish  in 
the  Federal  Register  a  statement  of  the 
reasons  why  the  rule  as  adopted  will  better 
effectuate  the  purposes  of  this  Act  than  the 
national  consensus  standard. 

Thus.  OSHA  relies  heavily  on 
consensus  standards  in  developing 
requirements  for  employee  safety  and 
health. 

Several  consensus  standards  generally 
apply  to  the  work  covered  under  final 
§  1910.269:  ANSI  C2.  the  "National 
Electrical  Safety  Code;"  ANSI  Z244.1. 
"American  National  Standard  for 
Personnel  Protection — Lockout/Tagout 
of  Energy  Sources — Minimum  Safety 


Requirements;"  and  ANSI  Z133.1. 
"American  National  Standard  for  Tree 
Care  Operations — Pruning.  Trimming. 
Repairing,  Maintaining,  and  Removing 
Trees,  and  Cutting  Brush — Safety 
Requirements."  (The  preamble 
discussion  of  the  individual  paragraphs 
indicates  where  other  consensus 
documents  have  been  used.)  Under  the 
OSH  Act,  the  Agency  must  demonstrate 
that  any  deviations  from  these  standards 
will  better  protect  employees.  Therefore, 
in  developing  the  proposal.  OSHA 
deferred  to  the  national  consensus 
standa.'ds  whenever  such  standards 
appeared  to  be  more  protective  than 
provisions  of  the  EEI/IBEW  draft. 

Existing  OSHA  standards  also  apply 
to  much  of  the  wcrk  addressed  by 
§  1910.269.  For  example.  Subpart  D  of 
Part  1910  provides  requirements  for 
walking  and  working  surfaces, 
including  fixed  ladders.  Proposed 
§  1910  269(h)  also  contained  provisions 
on  ladders.  The  final  rule  includes  only 
requirements  that  the  record 
demonstrates  provide  better  protection 
for  electric  power  generation, 
transmission,  and  distribution  workers 
than  those  set  forth  in  current  Subpart 
D.  Also.  Subpart  V  of  Part  1926  covers 
the  construction  of  electric  transmission 
and  distribution  lines.  Similarly,  final 
§  1910. 2G9  is  no  less  protective  than 
subpart  V  where  identical  hazards  are 
addressed  in  the  two  standards. 

OSHA  believes  that  new  standards 
must  build  on  existing  requirements. 
Provisions  in  the  EEI/IBEVV  draft  that 
were  less  protective  than  current 
regulations  have  not  been  adopted  in 
the  final  rule. 

For  these  reasons,  OSHA  has  not 
simply  adopted  the  EEI/IBEW  draft 
standard  verbatim.  However,  the 
Agency  has  used  the  document  as  a 
foundation  for  the  development  of  final 
§  1910.269.  modifying  it  as  necessar>'  to 
best  protect  employees  and  to  meet  the 
requirements  of  the  OSH  Act.  The  final 
rule,  based  on  the  record  considered  as 
a  whole,  provides  reasonably  necessary 
and  appropriate  protection  from 
significant  risks  faced  by  electric  power 
generation,  transmission,  and 
distribution  workers.  Substantial  issues 
raised  in  the  record  as  a  result  of  the 
difference  between  the  EEI/IBEVV  draft 
and  the  proposal  are  discussed  in  the 
explanation  of  the  individual 
provisions. 

Health  considerations.  Several 
persons  claimed  that  the  proposal  did 
not  adequately  address  issues  affecting 
the  health  of  electric  power  generation, 
transmission,  and  distribution  workers 
(Ex.  3-21:  DC  Tr.  420-421,  42»-431. 
475-476).  They  referred  to  hazardous 
exposures  to  lead,  asbestos,  and 


electromagnetic  radiation  as  matters  that 
were  not,covered  at  all.  Mr.  Eugene 
Briody  of  the  UWUA  noted: 

work  on  electrical  transmission  involves  a  lot 
more  than  electrical  {shock)  related  hazards 
*   *   *.  I  must  stress  that  over  the  last  several 
years  that  the  overwhelming  majority  of 
safety  complaints  and  occupational  related 
disabilities  reported  by  our  members  working 
in  electrical  transmission  relate  to  asbestos, 
PCBs  and  lead  rather  than  shock,  explosions 
or  burns.  We  must  also  begin  to  pay  attention 
to  the  growing  evidence  concerning  the 
occupational  hazards  of  electromagnetic 
radiation  jDCTr  420-421|. 

OSHA  realizes  that  there  are  hazards 
faced  by  electric  power  generation, 
transmission,  and  distribution  workers 
that  are  not  addressed  by  §  1910.269. 
However,  the  health  hazards  discussed 
by  Mr.  Briody,  which  are  found 
throughout  general  industr>',  are  more 
appropriately  regulated  under  Subpart  Z 
of  part  1910  (for  asbestos, 
poiychlorinated  biphenyls,  and  lead) 
and  under  §  1910.97  (for  non-ionizing 
radiation)  rather  than  in  a  standard 
specific  to  a  particular  industry  sector. 
Indeed,  asbestos  and  lead  have  been 
subjects  of  extensive  rulemaking 
throughout  OSHA's  history. 

Further.  §  1910.269  was  proposed  as  a 
safety  standard,  and  the  notices  of 
proposed  rulemaking  and  of  public 
hearing  portrayed  it  this  way.  Most  of 
the  commenters  were  not  aware  that 
issues  relating  to  health  effects  of 
exposures  to  harmful  chemicals  or 
physical  agents  would  be  raised  at  the 
hearing,  and  most  of  the  hearing 
participants  (including  the  Agency, 
itself)  were  not  prepared  to  respond  to 
these  issues  at  the  hearing. 
Additionally,  the  record  contains  very 
little  information  on  levels  of  exposure 
or  rates  of  illness  for  any  toxic  chemical 
or  harmful  physical  agent  to  which 
electric  power  generation,  transmission, 
and  distribution  workers  are  exposed. 
Accordingly,  at  this  time,  the  Agency 
has  no  basis  on  which  to  expand  the 
scope  of  §  1910.269  to  cover  health 
hazards  that  may  be  unique  to  utility 
work.  Should  such  data  become 
available,  OSHA  will  consider  whether 
further  action  is  warranted. 

Paragraph  (a).  Paragraph  (a)(1)  of 
§  1910.269  sets  forth  the  scope  of  the 
standard.  Under  the  terms  of  paragraph 
(a)(lj(i),  the  provisions  of  §  1910.269 
apply  to  the  operation  and  maintenance 
of  electric  power  generation, 
transmission,  and  distribution  systems, 
to  electrical  testing  of  such  systems,  and 
to  line-clearance  tree  trimming. 
Although  the  regulation  does  not  define 
"operation"  or  "maintenance",  OSHA 
intends  that  the  standard  cover  activity, 
other  than  construction  wdTk  covered  by 
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'art  1926.  associated  with  electric 
}ower  generation,  transmission,  and 
distribution  installations.  The  standard 
3rimahly  covers  the  following  types  of 
ivork  operations: 

(1)  Inspection, 

(2)  Switching  (connection  and 
lisconnection  of  facilities), 

(3)  Maintenance  of  lines  and 
jquipment, 

(4)  Line-clearance  tree  trimming. 

(5)  Testing  and  fault  locating, 

(6)  Streetlight  relamping, 

(7)  Chemical  cleaning  of  boilers,  and 

(8)  Other  operation  and  maintenance 
ictivities. 

According  to  proposed 
3 1910.269(a)(l)(ii)(B),  OSHA  would 
jnly  have  applied  the  regulation  to 
nsta nations  for  the  generation, 
ransmission,  or  distribution  of  electric 
;nergy  that  are  owned  or  operated  by 
jlectric  utilities  and  to  work  performed 
}n  such  installations  owrned  by  a  utility, 
rhe  scope  of  the  draft  proposal 
submitted  by  EEI  and  IBEW  was  limited 
o  utilities  only,  and  OSHA  decided  to 
sropose  that  the  standard  be  applied  in 
he  same  manner.  However,  the  notice 
Df  proposed  rulemaking  noted  that 
:onsideration  was  being  given  to 
expanding  the  scope  of  the  standard.  In 
he  preamble  to  the  proposal,  in  the 
learing  notice,  and  in  the  notice 
eopening  the  record,  OSHA  solicited 
:ommenfs  on  the  appropriateness  of 
extending  coverage  of  the  standard  to  all 
aower  generation,  transmission,  and 
distribution  systems.  OSHA  also 
•equested  data  on  the  costs  and  benefits 
jf  expanding  the  scope  in  this  manner. 

Many  industrial  generation, 
ransmission,  and  distribution  systems 
ire  essentially  the  same  as  those  of  a 
jtility,  and  the  work  performed  on  these 
systems  is  nearly  identical  to  that 
performed  on  electric  utility 
nstallations.  One  might  assume  that 
"lectric  utility  systems  are  of  larger 
:.apacity  than  those  operated  by 
industrial  plants.  In  general  this  is  true, 
3ut  not  always.  For  example,  one 
generating  facility  for  a  large  steel  plant 
n  Sparrows  Point,  Maryland,  has  a 
venerating  capacity  of  140  megawatts 
Ailh  a  generating  voltage  of  13  kilovolts 
ind  with  distribution  vohages  of  34.5 
ind  69  kilovolts.  This  system  is  larger 
han  those  of  many  rural  electric 
:ooperatives  that  would  have  been 
:overed  by  the  proposal.  Additionally, 
:he  existing  OSHA  and  national 
consensus  standards,  Subpart  V  of  part 
1926  and  ANSI  C2,  respectively,  do 
jxtend  their  coverage  to  anyone  doing 
jlectric-utility-type  work. 

OSHA  received  many  comments  on 
his  issue,  from  utilities,  from  electrical 
:ontractors,  from  other  industries,  and 


from  unions.  In  general,  the  utilities 
supported  extending  coverage  to  all 
generation,  transmission,  and 
distribution  installations  (Ex.  3-27,  3- 
40,  3-59.  3-82,  3-102,  3-112).  For 
example,  the  New  York  State  Electric 
and  Gas  Corporation  stated  that  their 
personnel  perform  work  on 
transmission  and  distribution 
interconnect  facilities  as  well  as  inspect, 
oversee,  and  approve  protection  system 
design,  installation,  testing,  and    - 
maintenance  on  non-utility  protection 
systems  (Ex.  3—40).  Their  employees 
also  provide  assistance  to  industrial 
customers  under  emergency  conditions. 

Unions  also  supported  extending  the 
scope  of  §  1910.269  (Ex.  3-9,  3-76,  3- 
107).  The  International  Brotherhood  of 
Electrical  Workers  stated  that  the 
hazards,  training,  and  work  practices  are 
the  same  for  electric  power  generation, 
transmission,  and  distribution  facilities 
regardless  of  who  owns  or  operates 
them  (Ex.  3-107).  Therefore,  they 
argued,  the  safety  and  health 
requirements  should  be  the  same. 

The  National  Electrical  Contractors 
Association  (NECA)  represents  the 
contractors  who  perform  work  on  utility 
and  on  industrial  power  generation, 
transmission,  and  distribution 
installations.  NECA  agreed  with  IBEW 
that  these  installations  were  the  same, 
no  matter  who  owned  or  operated  them, 
and  that  the  accident  prevention 
measures  should  be  the  same  (Ex.  3-60). 
The  contractors'  association  also 
believed  that  the  scope  should  be 
expanded. 

Countering  these  comments,  many 
large  industrial  companies  and  trade 
associations  argued  that  the  standard 
should  apply  only  to  utilities  (Ex.  3-34, 
3-^5,  3-88,  3-131,  62-2).  These 
commenters  generally  argued  that 
portions  of  §  1910.269  overlapped  other 
OSHA  standards.  Union  Carbide  Corp. 
noted  that  the  proposal  contained 
provisions  relating  to  boilers  and 
railroad  equipment  (Ex.  3-34).  They 
were  concerned  that  these  requirements 
could  be  read  to  apply  to  equipment  and 
operations  that  are  unrelated  to  a  power 
generation  installation.  The  Amoco 
Corp.  made  similar  comments  about  the 
proposed  regulations  on  hazardous 
energy  control  and  on  enclosed  spaces 
(Ex.  3-73). 

S.  C.  Johnson  and  Son,  Inc.,  argued 
that  the  "hazards  posed  by  electric 
utilization  systems  at  industrial 
facilities  do  not  warrant  two  separate 
work  practice  standards  |§  1910.269  and 
§  1910.331  et  seq.,  Ex.  3-4]".  Monsanto 
Company  noted  that,  while  a  few 
industrial  plants  have  large  electric 
power  generation,  transmission,  and 
distribution  systems  resembling  a  small 


utility  company,  most  industrial  power 
systems  are  on  a  much  smaller  scale 
than  any  utility  system  (Ex.  3^34).  They 
compared  a  5(>-kilowatt  cogeneration 
unit  that  is  part  of  an  industrial  facility's 
steam  plant  to  a  1000-megawatt  utility 
generating  station.  Monsanto  reasoned 
that  there  was  a  significant  difference  in 
the  hazards  posed  by  the  two 
installations. 

Union  Carbide  Corp.  presented  the 
following  four  reasons  for  not  extending 
the  application  of  the  final  standard  to 
industrial  power  generation, 
transmission,  and  distribution: 

(a)  Utility  electrical  systems  are  normally 
operated  at  much  higher  voltage  than  are 
industrial  electrical  systems.  They  also  differ 
drastically  from  industrial  systems  with 
respect  to  grounding,  physical  size,  aerial 
conductors,  and  lightning  protection.  The 
hazards  of  the  two  kinds  of  systems  and  the 
best  methods  of  controlling  these  hazards 
differ. 

(b)  The  proposed  rule  addresses  a  number 
of  hazards  which  are  peculiar  to  utility 
systems  but  not  to  industrial  systems.  These 
include  tree  trimming  and  access  to  the 
system  by  the  unauthorized,  untrained 
general  public.  Fortunately,  industrial 
electrical  systems  seldom  have  those 
problems.  It  would  be  inappropriate  to 
impose  on  industrial  systems  requirements  •• 
which  address  those  hazards. 

(c)  Traditionally,  industrial  electrical 
systems  have  been  based  upon  the  National 
Electrical  Code  ("NEC")  in  their  design  and 
operation.  Utility  electrical  systems,  on  the 
other  hand,  have  always  bteen  t>ased  upon  the 
National  Electrical  Safety  Code  ("NESC")  in 
their  design  and  operation.  While  the  NEC 
and  NESC  use  many  of  the  same  concepts, 
they  are  entirely  different  documents.  The 
proposed  rule  is  based  upon  the  NESC  (see 
54  Fed.  Reg.  at  4975-76).  Accordingly, 
applying  the  proposed  rule  to  industrial 
electrical  systems  could  create  many 
compliance  problems  not  related  to  safetA'. 

(d)  Application  of  the  proposed  rule  to 
industrial  electrical  systems  would  establish 
the  need  to  comply  with  two  separate  sets  of 
requirements  at  a  single  facility,  creating  a 
training  nightmare.  For  example,  a  piece  of 
switchgear  feeding  a  production  unit  may  be 
adjacent  to  a  piece  of  switchgear  serving  a 
generating  facility.  The  regulations  in  29 
C.F.R.  Part  1910.  Subpart  S  would  apply  to 
the  production  unit  switchgear,  while  the 
proposed  rule  would  apply  to  the  generator 
switchgear.  This  would  create  great  practical 
difficulties  for  operating  personnel  in  trying 
to  dccidewhjch  set  of  rules  to  apply-  JEx.  3- 
451 

The  installation  safety  requirements 
in  Subpart  S  of  Part  1910  (§§  1910.302 
through  1910.308)  do  not  cover 
"installations  under  the  exclusive 
control  of  electric  utilities  *   *   'for  the 
generation,  control,  transformation, 
transmission,  and  distribution  of 
electric  energy"  (§  1910.302(a)(2)(v)). 
Additionally.  OSHA  has  interpreted  the 
Subpart  S  installation  requirements  to 
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exempt  industrial  power  generation  and 
distribution  systems  that  are  similar  to 
electric  utility  installations. '^  This 
exclusion  reflects  the  unique  hazards 
and  work  practices  involved  in 
generation,  transmission,  and 
distribution  of  electric  energy.  The  work 
practice  requirements  in  Subpart  S  of 
Part  1910  (§§  1910.332  through 
1910.335)  are  designed  to  complement 
the  installation  safety  provisions  in 
Subpart  S  and  do  not  cover  work 
practices  for  qualified  persons  who 
work  on  or  near  electric  generation, 
transmission,  or  distribution 
installations.  Also,  because  electric 
power  generation,  transmission,  and 
distribution  installations  involve  similar 
hazards  and  work  practices  whether  or 
not  they  are  controlled  by  electric 
utilities,  the  Subpart  S  work  practices 
standard  does  not  apply  to  qualified 
persons  who  work  on  or  near  any  such 
installation,  regardless  of  who  owns  or 
controls  the  installation. 

OSHA  believes  that  there  are  hazards 
related  to  electric  power  generation, 
transmission,  and  distribution  work  that 
are  not  adequately  addressed  elsewhere 
in  the  General  Industry  Standards.  The 
hazards  related  to  transmission  systems 
are  the  same  whether  the  system  is 
ovkmed  by  a  steel  plant,  a  chemical 
plant,  or  an  electric  utility.  There  are 
currently  no  OSHA  standards  governing 
the  design  or  installation  of  these 
systems,  and  the  electrical  standards  in 
Subpart  S  of  Part  1910  do  not  apply. 

Coverage  of  electric  power  generation 
and  distribution  systems  is  slightly 
different  from  the  coverage  of 
transmission  systems.  Utility-type 
generation  and  distribution  installations 
are  not  covered  by  the  provisions  of 
§§  1910.303  through  1910.308  or  (if  the 
work  is  performed  by  a  qualified 
employee)  by  §§  1910.332  through 
1910.335.  Ck)mmercial-type  systems.'* 


"The  preamble  to  the  final  rule  revising  the 
Subpart  S  electrical  standards  stated: 

In  the  situations  where  the  industrial  operation 
may  be  the  same  as  that  of  an  electric  utility,  there 
would  not  be  an  overlap  lof  electrical  standards] 
since  ANSI  C-2  contains  the  provisions  which 
would  apply  and  neither  the  NEC  nor  OSHA's 
Subpart  S  contain  provisions  which  would  be 
applicable.  (46  FR  4039.  lanuary  16. 1961 1 

"OSHA  is  using  the  terms  "utility-type"  and 
"commercial-type"  to  distinguish  between  covered 
and  excluded  generation  and  distribution  systems. 
As  noted  earlier,  industrial  generation  and 
distribution  installations  that  are  similar  to  those  of 
an  electric  utility  are  not  covered  under  the  Subpart 
S  installation  requirements.  These  systems  have 
voltages  and  generating  capacity  equivalent  to  those 
of  an  electric  utility.  Additionally,  the  operators  of 
these  instalUtiona  typically  sell  excess  pown-  to  an 
electric  utility.  OSHA  is  referring  to  these  systems 
and  thoM  of  electric  utilities  as  "utility-type" 
electric  power  generation  and  distribution  systems. 

On  the  other  hand,  industrial  generation  and 
distribution  "syfteBM**  that  are  not  like  an  electric 


however,  are  covered  by  the  Subpart  S 
lequirements.  Additionally,  some 
employers  voluntarily  comply  with 
OSHA's  electrical  standards  in  Subpart 
S  for  their  large-scale  generation  and 
distribution  installations. 

From  an  electrical  viewpoint,  the 
hazards  faced  by  emplo>'ees  working  on 
an  installation  that  conforms  to  the 
design  requirements  of  §§  1910.303 
through  1910.308  are  different  from 
those  faced  by  employees  working  on  an 
installation  that  was  designed  to 
conform  to  the  National  Electrical  Safety 
Code.  OSHA  believes  that  whether  an 
employer  should  comply  with  the 
subpart  S  work  practice  requirements  or 
with  the  provisions  of  S  1910.269 
depends  on  the  hazards  faced  by  an 
employee.  The  hazards  posed  by  an 
installation  are  related  to  the  type  of 
installation  involved  and  to  whether  or 
not  it  conforms  to  the  design  standards 
in  subpart  S.  The  risk  faced  by  an 
employee  working  on  the  installation 
depends  on  what  the  hazards  are  and  on 
whether  or  not  the  employee  is  trained 
to  recognize  and  avoid  the  hazards. 
Therefore,  the  Agency  has  made 
application  of  most  of  the  electrical 
requirements  in  the  new  standard 
dependent  on  whether  or  not  the 
installation  conforms  to  §§  1910.303 
through  1910.308  and  on  whether  or  not 
the  employee  is  qualified  to  perform  the 
work,  not  on  whether  or  not  the  work 
is  performed  by  an  employee  of  an 
electric  utility. 

OSHA  has  determined  which 
provisions  of  final  §  1910.269  address 
electrical  hazards  that  are  already 
addressed  in  §§  1910.332  through 
1910.335  of  subpart  S  for  electrical 
installations  that  meet  the  design 
requirements  in  §§  1910.302  through 
1910.308  of  subpart  S.  In  short,  when 
qualified  employees  work  on  such 
installations,  the  Agency  will  consider 
these  installations  and  work  practices 
conforming  to  §§  1910.332  through 
1910.335  to  be  in  compUance  with  the 
provisions  of  §  1910.269  that  are 
identified  in  Table  1  of  Appendix  A-2. 

OSHA  has  also  identified 
requirements  in  §  1910.269  that  are  not 
adequately  addressed  in  subpart  S,  and 
these  requirements'must  be  followed  at 
all  times.  These  provisions  are  listed  in 
Table  1  of  Appendix  A-2  as  well.  It 
should  be  noted  that,  if  unqualified 
employees  are  working  on,  near,  or  with 
electric  power  generation,  transmission. 


utility  system  are  covered  under  Subpart  S.  These 
installations,  which  are  considered  to  be  part  of  the 
electric  utilization  system,  have  more  limited 
capacity,  and  their  generating  capability  is  limited 
to  an  emergency  or  backup  role.  OSHA  is  referring 
to  these  systems  as  "commercial-type"  electric 
power  generation  and  distribution  systems. 


and  distribution  installations, 
§§  1910.332  through  1910.335  apply  in 
any  event.  Appendices  A-1  and  A-2 
illustrate  the  application  of  §  1910.269 
and  Subpart  S  to  the  various  types  of 
electrical  installations. 

The  non-electrical  provisions  in 
§  1910.269  (for  example,  paragraph 
(g)(2)  on  fall  protection  and  paragraph 
(p)(l)  on  mechanical  equipment) 
address  only  unique  aspects  of  electric 
power  generation,  transmission,  and 
distribution  work.  As  noted  in 
paragraph  (a)(l)(iii),  the  requirements  of 
§  1910.269  supplement  those  elsewhere 
in  part  1910.  unless  an  exception  is 
specifically  mentioned.  The  non- 
electrical requirements  in  this  section 
have  been  handled  individually 
throughout  the  standard  to  allow 
alternative  methods  of  compliance 
already  recognized  in  the  General 
Industry  Standards.  For  example,  the 
lockout  and  tagging  provisions  of 
paragraph  (d)  recognize  compliance 
with  the  generic  standard  on  control  of 
hazardous  energy  sources  in  §  1910.147. 
(See  the  discussion  of  this  paragraph 
later  in  this  preamble.)  Each  of  these 
cases  is  discussed  in  detail  in  the 
portion  of  this  preamble  relating  to  the 
requirement  in  question. 

Paragraph  (a)(l)(i)(A)  sets  forth  the 
scope  of  §  1910.269  as  it  relates  to 
industrial  and  utility  power  generation, 
transmission,  and  distribution.  This 
paragraph  reads  as  follows: 

*  *   •  These  provisions  apply  to: 

(A)  Power  generation,  transmission,  and 
distribution  installations,  including  related 
equipment  for  the  purpwse  of  communication 
or  metering,  which  are  accessible  only  to 
qualiTied  employees; 

Note:  The  types  of  installations  covered  by 
this  paragraph  include  the  generation, 
transmission,  and  distribution  installations  of 
electric  utilities,  as  well  as  equivalent 
installations  of  industrial  establishments. 
Supplementary  electric  generating  equipment 
that  is  used  to  supply  a  workplace  for 
emergency,  standby,  or  similar  purjKtses  only 
is  covered  under  Subpart  S  of  this  part.  (See 
paragraph  (a)(l)(ii)(B)  of  this  section.) 

OSHA  believes  that  this  language  will 
effectively  extend  the  scop>e  of  the 
standard  to  the  types  of  installations 
that  the  standard  is  intended  to  cover, 
namely,  electric  power  generation, 
transmission,  and  distribution  systems 
of  electric  utilities  and  equivalent 
industrial  systems.  It  also  makes  it  clear 
that  supplementary  generating 
equipment,  such  as  emergency  and 
standby  generators  used  to  provide 
temporary  power  at  a  workplace,  is  not 
covered.  These  installations  are 
considered  to  be  part  of  the  utilization 
system  rather  than  separate  generation 
installations  and  are  addressed  by  the 
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existing  Subpart  S  regulations. 
Additional  clarification  as  to  the 
application  of  the  electrical  safety 
requirements  of  §  1910.269  is  contained 
in  paragraph  {a)(i)(ii)(B),  as  discussed 
later  in  this  preamble. 

Section  1910.269  applies  to  the  parts 
of  a  facility  that  are  directly  involved 
with  the  generation,  transmission,  or 
distribution  of  electric  power. 
Installations  not  used  for  one  of  these 
purposes  are  not  covered  by  the 
standard.  For  example,  office  buildings, 
warehouses,  machine  shops,  and  other 
installations  which  are  not  integral  parts 
of  generating  plants,  substations,  or 
control  ce^.ters  are  not  covered  by  final 
§  1910.269.  Work  performed  on  these 
installations  is  not  of  a  type  addressed 
by  the  standard.  However,  paragraph 
(a)(l)(i)(B)  lists  installations  that  are  not 
integral  to  the  generation  of  electric 
power,  but  that  are  covered  nonetheless. 
Such  installations  include  the  fuel 
handling  operations  and  water  and 
steam  spaces. 

Edison  Electric  Institute  objected  to 
the  proposed  restriction  in  scope  to 
installations  within  a  generating  plant 
that  are  for  the  purpose  of  electric 
power  generation  (DC  Tr.  803-805). 
Speaking  on  EEI's  behalf,  Mr.  J. 
Frederick  Doering  stated,  "We  continue 
to  believe  that  all  power  plant  work  for 
operation  and  maintenance  should  iie 
covered  by  this  standard."  (DC  Tr.  804) 
Mr.  John  Bachofer  displayed  many 
slides  showing  that  widely  varied  and 
dispersed  portions  of  an  electric 
generating  plant  were  all  maintained 
and  operated  by  a  single  resident  crew 
(DC  Tr.  806-813).  These  slides  showed 
that  similar  equipment  is  involved  both 
in  installations  used  specifically  for 
power  generation  and  in  installations 
used  for  other  purposes  within  the  same 
plant.  These  witnesses  argued  that  it 
would  be  safer  to  have  a  single  set  of 
standards  applying  to  employees  at 
these  plants  than  to  have  multiple 
standards  regulate  utility  work. 

OSHA  agrees  that  it  is  generally 
beneficial  for  employees  to  be  using  one 
set  of  rules  for  the  work  Lhey  do. 
However,  this  does  not  mean  that  it  is 
always  best  to  have  a  single  standard 
governing  all  safety  considerations  in 
every  industry.  This  would  not  be 
practical  given  the  Agency's  limited 
resources  and  the  diversity  of  industries 
in  the  United  States.  In  explaining 
OSHA's  position.  Mr.  Thomas  Seymour 
stated.  "We  would  not  want  to  see 
ourselves  getting  into  a  posture  where 
we  have  to  do  a  specific  standard  for 
each  and  every  industry  because  we 
would  then  have  thousands  and 
thousands  of  books  for  each  industry. 


repeating  the  same  materials  over  and 
over  and  over  again."  (DC  Tr.  177) 

While  OSHA  believes  that  it  may  be 
important  to  cover  the  unique  safety 
aspects  of  an  industry  in  an  industry- 
specific  standard,  it  would  be  wasteful 
for  the  Agency  to  duplicate  other 
general  industry  regulations  already 
addressing  common  safe  working 
conditions.  For  example,  the  existing 
generic  lockout  and  tagging  standard. 
§  1910.147,  presently  applies  to  the 
control  of  hazardous  energy  sources  of 
an  installation  that  is  not  for  the 
purpose  of  electric  power  generation, 
transmission,  or  distribution. 
Additionally,  OSHA's  electrical 
standards  in  subpart  S  also  apply  to 
such  installations  within  an  electric 
utility's  generating  plant.  OSHA  is  not 
able  to  address  all  working  conditions 
in  a  single  rulemaking,  especially  where 
there  is  adequate  coverage  in  the 
existing  General  Industry  Standards. 
The  utility  industry  must  show  that 
unique  considerations  within  the 
industry  necessitate  different 
requirements  from  those  that  apply 
generally.  Where  there  is  adequate 
coverage,  there  is  simply  no  need  to 
open  up  the  record  on  rules  with  respect 
to  ^hich  there  is  nothing  unique  in  the 
electric  utility  industry. 

Furthermore,  the  Agency  is  expanding 
the  scope  of  the  rule  so  that  non-utility 
electric  power  generation,  transmission, 
and  distribution  are  covered.  Including 
general  safety  provisions  within  this 
standard  would  create  problems  for 
industries  that  generate  power  as  a  by- 
product of  the  manufacturing  process. 
These  companies  would  have  two  full 
sets  of  standards  applying  in  one 
workplace,  instead  of  one  set  of  general 
rules  and  one  set  that  applied  to  the 
unique  aspects  of  electric  power 
generation. 

For  these  reasons,  OSHA  has  decided 
that  §  1910.269  should  cover  only  those 
aspects  of  electric  power  generation 
plants  that  pose  unique  hazards  to 
employees  or  that  are  not  covered 
adequately  in  other  General  Industry 
Standards.  Thus,  for  examplei  this 
section  includes  requirements  on  boiler 
maintenance  safety,  conveyors,  and 
water  and  steam  installations  that  are 
not  contained  in  any  other  subpart  of 
Fart  1910.  Other  provisions  that 
seemingly  duplicate  other  general 
industry  requirements  are  contained  in 
§  1910.269  either  because  the  hazards 
are  not  within  the  scope  of  the  general 
regulations,  or  because  unique 
circumstances  of  electric  power 
generation,  transmission,  or  distribution 
work  necessitate  different  or  additional 
rules.  OSHA  believes  that  this  approach 


will  maximize  employee  safety,  as  well 
as  the  effective  use  of  Agency  resources. 

Two  comments  discussed  the 
application  of  §  1910.269  to  coal 
handling  activities.  These  comments 
noted  that  the  Mine  Safety  and  Health 
Administration  (MSHA)  was  asserting 
jurisdiction  in  some  areas  involving  coal 
crushing  and  conveying  (Ex.  3-109,  56). 
They  argued  that  it  was  more 
appropriate  for  OSHA  to  regulate  these 
installations  than  for  them  to  be  subject 
to  MSHA 's  authority.  Edison  Electric 
Institute  stated,  "to  exclude  those 
facilities  from  this  final  standard,  and 
thereby  to  impose  inconsistent 
regulatory  requirements,  would 
compromise  employee  safety  (Ex.  56]." 
They  urged  OSH.^  to  incorporate 
provisions  on  coal  handling,  as 
proposed.  Messrs.  Nicholas  Reynolds. 
Scott  DuBoff.  and  Allen  Flowers, 
representing  a  number  of  electric 
utilities,  recommended  appropriate 
interagency  coordination  and 
corresponding  adjustments  to  the 
agencies'  respective  regulations  (Ex.  3- 
109). 

While  OSHA  proposed  requirements 
dealing  with  coal  handling  facilities 
within  a  power  plant,  the  Agency  has  no 
desire  (indeed,  not  even  the  legal 
authority)  to  regulate  working 
conditions  that  are  being  regulated  by 
other  Federal  agencies.  Section  4(b)(i) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  states: 

Nothing  in  this  Act  shall  apply  to  working 
conditions  of  employws  with  respect  to 
which  other  Federal  agencies  •   •   •  exercise 
statutory  authority  to  prescribe  or  enforce 
standards  or  regulations  affecting 
occupational  safety  or  health. 

Therefore,  to  the  extent  that  MSH.\ 
asserts  jurisdiction  over  areas  at  an 
electric  power  plant,  MSHA's  exercise 
of  that  authority  preempts  OSHA's.  For 
example,  the  Mine  Safety  and  Health 
Act  (30  U.S.C.  801,  et  seq.)  provides  that 
"structures,  facilities,  equipment, 
machines,  fools  or  other  property  *   *   * 
used  in,  or  to  be  used  in,  or  resulting 
from  the  work  of  preparing  coal"  are 
within  the  definition  of  "coal  or  other 
mine"  and  are  thereby  subject  to  MSHA 
jurisdiction.  In  section  802(i)  of  the 
Mine  Safety  and  Health  Act.  the  "work 
of  preparing  coal"  is  defined  as 
"breaking,  crushing,  sizing,  cleaning, 
washing,  drying,  mixing,  storing,  end 
loading  of  bituminous  coal,  lignite  or 
anthracite,  and  such  other  work  of 
preparing  such  coal  as  is  usually  done 
by  the  operator  of  the  coal  mine."  In 
Pennsylvania  Electric  Company  v. 
Federal  Mine  Safety  and  Health  Review 
Commission.  969  F.2d  1501  (3d  Cir. 
1992),  the  Court  of  Appeals  found  that 
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conveyor  head  drives  of  conveyor  belts 
used  to  transport  coal  from  mine  head 
scales  to  a  processing  station  constitute 
the  work  of  preparing  coal  and  that 
MSHA  had  promulgated  rules 
preempting  OSHA. 

The  requirements  in  this  final  rule  are 
only  intended  to  apply  to  conditions 
and  installations  for  which  MSHA  does 
not  in  fact  "exercise  statutory  authority 
to  prescribe  or  enforce  standards  or 
regulations."  Because  the  mine  safety 
agency  assumes  enforcement 
responsibility  for  the  coal  handling 
operations  noted  earlier,  OSHA  and 
MSHA  will  work  together,  coordinating 
their  standards  and  inspection 
activities,  in  a  manner  consistent  with 
their  respective  rulemaking  and 
enforcement  authorities,  to  assure  the 
safety  of  affected  employees. 

Paragraph  (a)(l)(i)(C)  of  final 
§  1910.269  states  that  this  section 
applies  to  testing  associated  with 
electric  power  generation,  transmission, 
and  distribution  systems.  This 
paragraph  is  the  same  as  the 
corresponding  provision  in  the 
proposal,  except  that  the  reference  to 
electric  utilities  has  been  removed.  This 
change  was  made  for  consistency  with 
OSHA's  derision  to  expand  the  scope  of 
the  standard  to  cover  non-utilities. 

In  the  proposal,  the  first  three 
paragraphs  under  §  1910.269(a)(l)(i) 
referred  only  to  installations.  However, 
the  introductory-  statement  prefacing 
these  paragraphs  stated  that  the  section 
also  covered  work  practices  associated 
with  electric  power  generation, 
transmission,  and  distribution  lines  and 
equipment.  To  clarify  the  scope  of  the 
final  rule,  OSHA  has  added  paragraph 
(a)(l)(i)(D)  to  extend  the  application  of 
§  1910.269  explicitly  to  work  practices 
on  or  directly  associated  with  the 
installations  listed  in  the  first  three 
paragraphs.  It  should  be  noted  that  work 
performed  near  one  of  these 
installations  is  not  covered  simply 
because  of  its  proximity  to  the 
installation;  the  work  must  be  directly 
associated  with  the  covered  installation 
as  well. 

Paragraph  (a){l)(i)(E)  of  §  1910.269 
explains  the  application  of  the  standard 
to  tree-trimming  operations.  The  entire 
section,  except  paragraph  (r)(l),  applies 
to  tree-trimming  operations  performed 
by  qualified  employees  (that  is. 
employees  who  are  knowledgeable  in 
the  operation  of  electric  power 
generation,  transmission,  or  distribution 
equipment  and  the  hazards  involved). 
These  employees  typically  perform  tree- 
trimming  duties  as  an  incidental  part  of 
their  normal  work  activities.  However, 
only  paragraphs  (a)(2).  (b).  (c).  (g),  (k). 
(p).  and  (r)  apply  to  line-clearance  tree- 


trimming  work  performed  by  other 
employees  (line-clearance  tree 
trimmers). 

Most  tree-trimming  operations,  which 
are  often  performed  by  employees  of 
outside  contractors,  do  not  involve 
routine  line-maintenance  activities. 
Although  these  tree-trimming 
employees  work  near  the  power  lines, 
they  do  not  work  directly  on  them.  For 
activities  other  than  the  actual  tree- 
trimming  work,  these  employees  are  not 
"qualified  employees"  for  the  purposes 
of  this  standard.  Therefore,  many  of  the 
requirements  set  forth  in  §  1910.269  are 
not  relevant  to  their  work.  Since  these 
employees  are  not  trained  as  qualified 
linemen,  OSHA  feels  that  the 
application  of  rules  written  expressly 
for  electric  utility-type  work  could 
expose  these  other  types  of  workers  to 
hazards  that  they  are  not  adequately 
trained  to  face.  For  example,  paragraph 
(1)  allows  qualified  employees  to  come 
closer  than  2  feet  to  a  7600- volt 
overhead  distribution  line  if  the 
employee  is  wearing  electrical 
protective  equipment  (such  as  rubber 
insulating  gloves  and  sleeves).  By 
contrast,  paragraph  (r)(l)  requires  line- 
clearance  tree  trimmers  to  maintain  a 
minimum  approach  distance  from 
energized  overhead  power  lines 
regardless  of  any  other  protective 
techniques  that  might  be  employed. 
Line-clearance  tree-trimming  work  does 
not  require  these  employees  to  come 
closer  to  power  lines,  nor  does  their 
training  "'  typically  encompass  all  the 
information  and  skill  needed  to  work  on 
or  closer  than  2  feet  to  the  line, 
regardless  of  whether  electrical 
protective  equipment  is  used.  For  these 
reasons.  OSHA  has  adopted  special 
electrical  safety-related  work  practice 
provisions  for  line-clearance  tree 
trimmers  that  are  more  stringent  than 
those  that  apply  to  "qualified 
employees".  These  provisions  are 
contained  in  paragraph  (r)(l). 

On  the  other  hand,  if  employees 
performing  line-clearance  tree-trimming 
work  are  also  "qualified  employees", 
with  the  neces.sary  training  and 
experience  in  dealing  with  power  lines, 
all  of  final  §  1910.269.  except  paragraph 
(r)(l),  applies  to  their  work. 

Paragraphs  (a)(2),  (b).  (c).  (g).  (k).  and 
(p).  are  general  requirements  .addressing 
training,  medical  services  and  first  aid, 
job  briefing,  personal  protective 
equipment,  material  handling,  and 
mechanical  equipment,  respectively. 
OSHA  has  determined  that  the 
requirements  in  these  areas  are 


"  Of  courM.  if  these  employees  do  receive  the 
appropriate  training,  then  they  become  "qualified 
employees". 


necessary  and  appropriate  for  line- 
clearance  tree-trimming  work  performed 
by  other  than  qualified  employees.  The 
remaining  provisions  of  final  §  1910.269 
are  not  necessary  for  the  safety  of  these 
employees  and  are  not  related  to  the 
type  of  work  they  perform. 

The  proposal  would  also  have  applied 
entire  paragraph  (a)  (covering  the  scope 
of  the  standard,  training,  and  the 
determination  of  existing  conditions)  to 
line-clearance  tree  trimming  operations. 
Mr.  Robert  Felix.  Executive  Vice 
President  of  the  National  Arbori.st 
Association,  argued  that  proposed 
paragraph  (a)(3)  was  not  appropriate  for 
line-clearance  tree  trimming  work  (Ex. 
3-113).  This  paragraph  would  have 
required  the  inspection  of  existing 
conditions  before  work  is  started  and  set 
forth  a  list  of  items  that  would  have  to 
be  checked.  These  items  (switching 
transients,  induced  voltages,  integrity  of 
grounds,  etc.)  relate  to  maintenance  of 
electric  power  generation,  transmission, 
and  distribution  lines  and  equipment. 
Mr.  Felix  asserted  that  these  conditions 
were  not  applicable  to  tree  trimming 
work  and  that  a  provision  covering 
conditions  directly  related  to  tree 
trimming  would  be  more  appropriatelv 
located  in  paragraph  (r)(l),  where  the  " 
proposal  addressed  the  electrical 
hazards  of  line-clearance  tree  trimming. 
OSHA  has  adopted  this  suggestion  and 
is  applying  only  paragraph  (a)(2),  which 
covers  training,  rather  than  entire 
paragraph  (a)  to  tree  trimming 
operations.  Because  paragraph  (a)(1)  is 
the  scope  of  the  standard,  the  relevant 
portion  of  paragraph  (a)(3)  has  been 
placed  in  paragraph  (r)(l). 

Standards  on  the  construction  of 
transmission  and  distribution  lines  and 
equipment  are  contained  in  29  CFR  part 
1926.  subpart  V.  So  as  not  to  overlap 
these  regulations  in  the  Construction 
Standards,  final-^  1910.269  published 
today  does  not  apply  to  operations 
involving  construction  work.  This 
"exemption"  is  set  forth  in 
§  1910.269(a)(l)(ii)(A).  "Construction 
work"  is  defined  in  §  1910.12(b)  as 
"work  for  construction,  alteration,  and/ 
or  repair,  including  painting  and 
decorating."  In  §  1910.12(d).  the  term  is 
further  defined  as  including  "the 
erection  of  new  electric  transmission 
and  distribution  lines  and  equipment, 
and  the  alteration,  conversion,  and 
improvement  of  existing  transmission 
and  distribution  lines  and  equipment." 
None  of  the  types  of  work  covered  by 
these  two  definitions  are  covered  by 
§1910.269. 

Several  commenters  and  witnesses  at 
the  hearing  were  concerned  with  having 
to  comply  with  two  separate  standards 
(that  is.  §  1910.269  and  29  CFR  part 
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1926.  subpart  V)  governing  essentially 
the  same  work  (Ex.  3-60,  3-85,  3-102, 
3-112.  56;  DCTr.  717-718.  794-800). 
These  persons  gave  examples  of  work 
operations  that  could  be  covered  under 
either  standard  depending  on  slightly 
different  circumstances.  Mr.  Eugene 
Trombley  of  Consumers  Power 
Company  gave  the  most  detailed 
accounting  of  such  situations, 
presenting  a  video  tape  of  an  employee 
performing  distribution  work  (DC  Tr. 
794-800).  In  one  case,  the  employee  was 
replacing  an  insulator  of  the  same  type 
(§  1910.269  applies);  in  the  other  he  was 
installing  an  upgraded  insulator 
(Subpart  V  applies).  Similar  examples 
were  given  of  lightning  arrester  and 
transformer  replacement.  In  each  case, 
the  hazards  involved  were  identical,  but 
the  standard  that  applied  was 
different— sometimes  it  was  §  1910. 2R9. 
sometimes  subpart  V. 

Mr.  Trombley.  testify'ing  on  behalf  of 
EEI.  stated  his  concerns  and  his 
suggested  solution  as  follows: 

In  view  of  what  we  have  seen  here.  1 
believe  that  it  is  safie  to  say  that  the  work 
practices  and  procedures  that  we  have  used 
to  work  on  existing  equipment  are  identical, 
whether  OSHA  calls  the  job  construction  or 
maintenance. 

Because  the  label  dictates  the  OSH.^ 
standard  that  will  apply,  however.  I  am 
concerned  about  the  problems  that  will  be 
created  if  conflicting  standards  are  applied  to 
the  same  work. 

I  am  concerned  that  this  is  going  to 
complicate  my  company's  safety  rules  which 
we  work  hard  to  keep  simple  and  direct  This 
in  turn  is  going  to  make  it  more  difficult  for 
me  as  a  trainer  to  give  clear  direction  to  my 
linemen  as  to  what  they  are  to  do  in  sjiecific 
circumstances. 

This  is  going  to  place  them  at  greater  risk, 
and  I  am  sure  that  linemen  trainers 
throughout  the  industry  would  feel  the  same. 

I  would  recommend  strongly  that  the 
distinction  between  construction  and 
maintenance  for  electric  utilities  be 
eliminated  completely,  as  it  affects  work  on 
existing  equipment.  So  that  alterations, 
conversions  and  improvements  of  existing 
equipment  required  for  operation  of  the 
system  will  be  considered,  as  it  should  be, 
maintenance  work.  (DC  Tr.  799-8001 

OSHA  has  not  accepted  this 
suggestion.  The  scope  of  subpart  V 
cannot  be  altered  without  first 
.submitting  the  revision  to  the  Advisory 
Committee  for  Construction  Safety  and 
Health  and  subsequently  publishing  a 
notice  of  proposed  rulemaking.  EEI 
claimed  that  consultation  with  the 
Advisory  Committee  would  be 
unnecessary  if  the  scope  of  §  1910.269 
was  simply  extended  to  alterations, 
conversions,  and  improvements  of 
existing  equipment  required  for 
operation  of  the  system.  However,  under 
the  present  definitions  of  construction 


work,  all  alterations,  improvements,  and 
conversions  of  electric  transmission  and 
distribution  lines  and  equipment  are 
considered  to  be  construction  work  and. 
therefore,  covered  under  subpart  V.  The 
Agency  cannot  adopt  their  suggestion 
without  revising  the  definition  of 
construction  in  §  1910.12  and  the  scope 
of  subpart  V  in  §  1926.950(a)(1)  to 
eliminate  this  double  coverage.  This 
type  of  action  would  require  further 
rulemaking. 

Others  suggested  that  OSHA  make  the 
standards  for  equivalent  hazards  the 
same.  Mr.  Charles  J.  Hart  of  the  National 
Electrical  Contractors  Association 
stated,  "we  believe  that  all  of  the 
requirements  that  apply  to  electrical 
power  generation,  transmission  and 
distribution,  whether  it  be  construction 
or  maintenance  and  operation,  be 
included  in  one  document  and  that  the 
rules  pertaining  to  similar  situations  be 
identical  [Ex.  3-60)."  Mr.  Joseph  Van 
Name,  testifying  for  the  ANSI  C2 
Subcommittee  8  on  Work  Rules, 
supported  this  view  and  stated,  "to  the 
extent  possible,  consistency  with 
subpart  V  is  essential;  to  have  different 
clearance  tables  and  paragraphs  seems 
inappropriate  (DCTr.  717)." 

OSHA  believes  that  it  is  important  for 
employees  to  use  consistent  work 
practices  for  jobs  posing  equivalent 
hazards.  It  may,  indeed,  introduce 
dangers  if  an  employee  has  to  vary  the 
work  practices  used  for  a  job  depending 
on  slightly  different  circumstances 
unrelated  to  safety.  The  Agency 
attempts  to  make  its  standards 
consistent  across  industries  for  similar 
situations,  but  it  is  not  always  possible 
to  make  them  identical.  The  employer 
should  ensure  that  the  work  rules  are 
the  same  for  similar  jobs  even  though 
different  regulations  may  apply. 

Subpart  V  is  about  20  years  old.  and 
it  is  based  on  technology  and  practices 
that  reflect  its  age.  If  OSHA  were  to 
promulgate  a  standard  identical  to 
subpart  V.  it  would  not  be  possible  for 
the  Agency  to  incorporate  new 
technology  or  to  correct  deficiencies 
without  first  revising  the  older  standard. 
Therefore,  in  some  cases,  §  1910.269 
applies  different  requirements  to  the 
same  work  than  subpart  V.  The  Agency 
believes  it  is  more  important  to  extend 
coverage  of  an  electric  power 
generation,  transmission,  and 
distribution  standard  to  areas  where 
employees  are  not  now  protected  than  it 
is  to  revise  an  existing  standard  that  is 
already  protecting  employees  to  a  great 
degree.  This  alternative  provides  greater 
protection  to  employees. 

OSHA  plans  to  develop  a  proposal 
that  would  revise  subpart  V  to 
incorporate  the  improvements 


promulgated  here  and  to  provide  for 
consistency  between  the  two  standards. 
Meanwhile,  however,  employers  will 
have  to  comply  with  two  different 
standards  on  electric  power  generation, 
transmission,  and  distribution  work. 
OSHA  expects  that  employers  will 
choose  to  comply  with  new  S  1910.269, 
as  it  provides  greater  protection  to 
employees  than  subpart  V.  and  will 
generally  accept  such  compliance  for  all 
work  involving  electric  power 
generation,  transmission,  and 
distribution  installations,  whether  it  be 
general  industry  or  construction  work. 
However,  where  subpart  V  provides 
requirements  that  relate  specifically  to 
construction  and  where  §  1910.269 
contains  no  corresponding  provisions, 
the  subpart  V  requirements  will 
continue  to  apply.  For  example, 
§  1926.955(b)  contains  provisions 
relating  to  metal  tower  construction. 
Final  §  1910.269  contains  no 
corresponding  requirements.  Therefore, 
§  1926.955(b)  will  continue  to  apply  in 
toto.  The  Agency  will  provide 
compliance  directives  to  its  compliance 
staff  incorporating  this  concept. 

Proposed  §  1910.269(a)(l)(ii)(B) 
would  have  excluded  electric  power 
generation,  transmission,  and 
distribution  installations  of  non-utilities 
from  coverage  under  §  1910.269.  As 
noted  earlier.  OSHA  has  decided  to 
provide  coverage  for  these  installations. 
Therefore,  this  proposed  paragraph  was 
not  carried  forward  into  the  final  rule. 

Existing  regulations  contained  in 
Subpart  S  of  Part  1910  apply  to  the 
design  and  installation  of  electric 
utilization  systems.  Ahhough 
§  1910.302(a)(2)(v)  states  that  electric 
utility  "installations  •   *   *  for  the 
purpose  of  communication  or  metering; 
or  for  the  generation,  control, 
transformation,  transmission,  and 
distribution  of  electric  energy"  are  not 
covered  by  subpart  S,  electric  utility 
installations  used  for  other  purposes 
(that  is,  those  for  the  electric  utilization 
systems)  are  covered  by  subpart  S. 
Generation  includes  the  conductors  and 
equipment  that  are  used  for  generation, 
such  as  the  generator  itself,  the  boiler 
feedwater  pumps,  and  control  circuits 
for  th«  generator.  On  the  other  hand, 
utilization  includes  premises  wiring 
leading  to  lighting,  convenience  outlets, 
and  heating,  ventilating,  and  air 
conditioning  equipment.  Where  it  is 
difficult  to  distinguish  between 
generation  and  utilization  within  an 
electric  power  generating  installation, 
utilization  begins  at  the  point  where 
circuits  become  independent  of 
generating  circuits.  This  distinction, 
which  was  thoroughly  explained  in  the 
preamble  to  the  electrical  safety-related 
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work  practices  standard  (55  FR  31993- 
31997),  is  consistent  with  the  National 
Fire  Protection  Association's  (NFPA) 
National  Electrical  Code  (NFPA  70)  and 
Electrical  Safety  Requirements  for 
Employee  Workplaces  (NFPA  70E), 
OSHA  enforcement  policy,  and  the 
installation  safety  requirements  in 
Subpart  S.  Moreover,  the  Court  of 
Appeals,  by  upholding  OSHA's 
interpretation  of  the  electrical 
installation  requirements  of  Part  1926, 
Subpart  K.  upheld  OSHA's 
interpretation  of  utilization  and 
generation  within  an  electric  power 
generation  facility.  (See  Edison  Electric 
Institute  v.  Occupational  Safety  and 
Health  Administration,  849  F.2d  611 
(B.C.  Cir.  1988).)  This  current 
differentiation  in  coverage  between 
eiectric  utilization  installations,  which 
are  covered  by  subpart  S,  and 
generation,  transmission,  and 
distribution  installations,  which  are  not 
covered  by  subpart  S.  is  carried  forward 
in  §  1910.269(a)(l)(ii)(B).  which  states 
that  §  1910.269  does  not  apply  to 
electrical  installations,  safety-related 
work  practices,  or  maintenance 
considerations  covered  by  subpart  S. 

Many  utility  industry  representatives 
restated  the  arguments  made  in  the 
electrical  safety-related  work  practices 
rulemaking  opposing  any  application  of 
subpart  S  to  their  industry  and  any 
language  in  §  1910.269  referencing 
subpart  S  (Ex.  3-26,  3-42,  3-80.  .3-82. 
3-102.  3-112).  Most  of  these  comments 
cited  their  desire  to  follow  one  standard 
rather  than  two.  Charles  T.  Autry  of 
Oglethorpe  Power  Company  specifically 
recommended  including  work  covered 
under  subpart  S  as  being  covered  by 
§  1910.269  (Ex.  3-102).  Others  also 
argued  that  the  requirements  of  Subpart 
S  were  inappropriate  and  that  the  work 
was  performed  by  the  same  highly 
qualified  employees,  whether  or  not 
generating  equipment  was  involved  (Ex. 
3-80.  3-82).  EEI  claimed  that,  within 
electric  utility  power  plants,  there  was 
no  distinction  between  installations 
used  as  opposed  to  those  not  used  for 
the  generation  of  power  (Ex.  3-112). 

The  distinction  between  generation 
and  utilization  in  a  power  generation 
facility  was  thoroughly  considered  in 
the  electrical  safety-related  work 
practices  rulemaking,  which  resulted  in 
a  standard  for  work  practices  for  general 
industry  (55  FR  31984.  August  6.  1990). 
While  the  electrical  safety-related  work 
practices  standard  itself  dealt  only  with 
work  practices,  comments  to  that 
rulemaking  and  OSHA's  rationale  in 
applying  the  final  standard  to  work  on 
utilization  systems  in  electric  power 
generation  facilities  addressed  the 
application  of  OSHA's  electrical 


installation  requirements  of  subpart  S  as 
well.- 

The  Agency  carefully  considered  all 
comments  related  to  applying  the 
electrical  safety-related  work  practices 
standard  to  electric  utility  generating 
plants.  Every  argument  made  with 
respect  to  the  issue  of  applying  all 
Subpart  S  requirements,  whether  related 
to  installation  or  work  practices,  was 
discussed  in  detail  in  the  preamble  to 
the  Final  Rule.  (For  a  full  discussion  of 
OSHA's  decision  in  this  matter,  see  the 
full  text  of  the  Federal  Register  notice 
at  55  FR  31990-31997.)  Briefly,  the 
Agency's  rationale  was: 

(1)  The  distinction,  made  under  the 
scope  of  Part  I  of  subpart  S.  between 
installations  used  and  those  not  used  for 
the  generation  of  electric  power  at 
utility  plants  is  one  that  can  be  readily 
determined.  OSHA  realizes  that  all 
circuits  for  utilization  equipment 
installed  in  generating  stations  must 
originate  in  the  same  area  as  the  circuits 
for  the  generating  installation.  However, 
at  some  point,  circuits  that  are  not  an 
integral  part  of  the  generating 
installation  must  become  independent 
of  the  generating  circuits,  except  to  the 
extent  that  they  may  share  common 
cable  trays  or  perhaps  raceways. 
Otherwise,  it  would  be  impossible  to 
control  the  lighting,  for  example, 
independently  of  the  generator  itself. 
With  respect  to  the  existing 
requirements  of  Part  I  of  subpart  S, 
OSHA  considers  the  "covered" 
installation  to  begin  where  it  becomes 
electrically  independent  of  conductors 
and  equipment  used  for  the  generation 
of  electric  power.  In  most  cases,  it  is  a 
simple  matter  of  tracing  the  wiring  back 
from  the  utilization  equipment  itself 
until  a  point  is  reached  where 
generation  circuits  are  also  supplied. 
Generally,  branch  circuits  supplying 
utilization  equipment  (other  than  that 
used  for  the  generation  process)  are 
covered;  feeders  supplying  only 
"utilization"  branch  circuits  are 
covered;  feeders  supplying  "generation" 
circuits,  alone  or  in  combination  with 
"utilization"  circuits  are  not  covered  by 
subpart  S. 

(2)  Although  installations  not  used  for 
power  generation  are  covered  by  subpart 
S.  installations  of  conductors  and 
equipment  used  for  power  generation 
have  not  been  regulated  to  date  by 
OSHA  standards.  Because  of  the 
installation  requirements  of  subpart  S. 
the  conductors  and  equipment  covered 
by  subpart  S  can  be  expected  to  present 
a  minimum  level  of  safety,  under 
normal  operating  conditions.  The 
subpart  S  installation  requirements  are 
sufficiently  comprehensive  that  only  a 
few  basic  safety-related  work  practices 


are  necessary  to  supplement  them 
(basically,  those  contained  in 
§  1910.334).  For  example,  under  subpart 
S,  live  parts  of  electric  circuits  are  not 
generally  exposed  to  contact  by 
employees  (especially  unqualified 
employees),  so  that  employees  can 
perform  their  jobs  without  consideration 
of  touching  an  energized  part.  Also, 
metal  frames  of  electric  equipment  are 
grounded  if  employees  would  likely  be 
in  contact  with  a  grounded  surface 
when  touching  the  equipment.  In  this 
way.  employees  are  protected  from 
ground  faults.  To  protect  employees 
from  fire  and  ground-fault  hazards, 
conductors  and  equipment  are  provided 
with  overcurrent  protection.  Thus,  the 
installation  safety  requirements 
contained  in  Subpart  S  protect 
employees  to  a  great  degree  already  (and 
this  is  the  preferred  method  of 
protection  given  the  inevitability  of 
human  error  if  work  practices  are  used 
as  the  primary  means  of  protection).  The 
safe  work  practices  to  be  used  when 
work  is  performed  on.  near,  or  with 
electric  circuits  and  equipment  are 
dependent  upon  the  design  of  the 
electrical  installation  and  the  standards 
it  must  meet. 

On  the  other  hand,  installations  used 
for  power  generation,  which  are  not 
covered  by  the  design  requirements  of 
Subpart  S,  have  not  been  subject  to  any 
comparable  OSHA  standards  for 
equipment  or  installation  design. 
Equipment  grounding,  guarding  of  live 
parts,  and  overcurrent  protection  are  not 
required  for  power  generation 
equipment  under  OSHA  stemdards.  and 
the  Agency  has  no  assurance  that  these 
safety  features  have  been  provided. 
Even  if  electric  utilities  "generally" 
comply  with  the  National  Electrical 
Safety  Code  (ANSI  C2).  their  generation 
installations  do  not  necessarily  provide 
the  same  safety  features  as  the  NEC  and 
Subpart  S  require  for  utilization 
equipment.  For  example,  ANSI  C2- 
1984.  Section  124.A.  requires  the 
guarding  of  circuit  parts  operating  at 
more  than  150  volts  to  ground.  (This 
provision  has  been  carried  into  this  final 
rule  as  §  1910.269(v)(5)(i).)  By  contrast, 
existing  OSHA  §  1910.303  requires 
guarding  of  circuit  parts  operating  at  50 
volts  or  more.  In  a  generating  station, 
electric  utilities  must  currently  follow 
the  Subpart  S  rule  for  conductors  and 
equipment  that  are  not  used  for 
generation,  but  not  for  the  generation 
system  conductors  and  equipment. 
Clearly,  safe  work  practices  for  the  two 
types  of  installations  would  vary,  even 
with  similar  120-volt  motors,  for 
example,  if  one  has  live  parts  guarded 
and  the  other  does  not.  (Of  course,  if  the 
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two  types  of  installations  are 
commingled,  the  work  practices  used 
should  be  appropriate  for  whatever 
poses  the  greater  hazards.  Normally,  the 
hazards  posed  by  the  electric  power 
generation  installation  would  be  greater 
than  those  posed  by  the  utilization 
installation.) 

(3)  In  the  electrical  safety-related 
work  practices  rulemaking,  OSHA 
found  that  electric  utility  employees 
face  a  significant  risk  of  injury  due  to 
hazards  posed  by  installations  that  are 
not  used  for  electric  power  generation. 
After  reviewing  all  the  evidence  in  the 
record  of  that  rulemaking,  the  Agency 
determined  that  the  risk  of  electrocution 
caused  by  a  hazard  covered  by  Subpart 
S  is  about  the  same  as  or  slightly  higher 
in  the  electric  utility  industry  in 
comparison  to  the  risk  faced  by  general 
industry  employees  as  a  whole. 

(4)  OSHA  considered  whether  the 
hazards  to  which  employees  working  in 
electric  utility  plants  are  comparable  to 
those  faced  by  employees  working  in 
other  general  industry  workplaces 
covered  by  subpart  S.  In  general,  the 
hazards  faced  by  electric  utility 
employees  working  on  or  near  electric 
utilization  installations  in  generating 
plants  are  not  unique.  With  respect  to 
installations  in  electric  power 
generation  plants  that  are  covered  by 
Subpart  S,  OSHA  concluded  in  the 
electrical  safety-related  work  practices 
rulemaking  that  the  hazards  from  those 
installations  faced  by  electric  utility 
employees  are  identical  to  those  faced 
by  other  general  industry  employees. 
There  is  nothing  special  about  a  lighting 
installation,  for  example,  in  a  generating 
plant  that  would  make  the  hazards  there 
any  different  from  those  in  other 
workplaces. 

(5)  Electric  utilization  circuits  in 
generating  plants  do  pose  unique 
hazards  if  the  circuits  are  commingled 
with  installations  of  power  generation 
equipment  or  circuits  and  if  the 
commingled  generation  equipment  or 
circuits  present  greater  electrical 
hazards  than  those  posed  by  the 
utilization  equipment  or  circuits  alone 
(such  as  exposure  to  higher  voltages  or 
lack  of  overcurrent  protection).  Under 
this  condition,  the  work  practices  to  be 
used  would  have  to  conform  to 

§  1910.269  rather  than  §§  1910.332 
through  1910.335.  and  the  Subpart  S 
work  practices  standard  does  not  apply. 
(See  the  notes  to  §  1910.331(c)(1).) 

No  new  evidence  on  this  issue  was 
introduced  in  the  present  rulemaking. 
The  scope  of  the  Subpart  S  installation 
and  work  practice  requirements  was  the 
subject  of  two  previous  rulemakings  (46 


FR  4034  and  55  PR  31984). '«  In  those 
rulemakings.  EEI  and  other  electric 
utility  representatives  raised  the  issue  of 
whether  or  not  electric  utility  utilization 
installations  at  electric  power 
generation  facilities  should  be  covered 
by  Subpart  S.  OSHA  concluded  that 
these  installations  would  be  covered 
under  Subpart  S.  The  Agency  is  not 
reconsidering  this  issue  in  the  present 
rulemaking. 

OSHA  is  deciding  in  this  rulemaking 
(1)  whether  compliance  with  §  1910.269 
can  be  considered  as  protecting 
employees  to  a  degree  equivalent  to 
compliance  with  subpart  S  with  respect 
to  work  practices  and  installation 
covered  by  subpart  S  and  (2)  whether 
the  requirements  of  subpart  S  should  be 
incorporated  into  8  1910.269. 

With  respect  to  whether  §  1910.269 
can  be  considered  as  protective  as 
subpart  S.  OSHA  notes  that  final 
§  1910.269  contains  very  few 
requirements  relating  to  the  design  of 
electrical  installations.  (Whether  or  not 
final  §  1910.269  should  include 
additional  electrical  installation 
requirements  is  addressed  later  in  this 
section  of  the  preamble.)  The  only  such 
requirements  are  contained  in 
paragraphs  (u)  and  (v)  and  relate  to  the 
guarding  of  live  parts  and  to  access  to 
and  workspace  around  electric 
equipment.  These  requirements, 
although  similar  in  nature  to 
corresponding  provisions  in  subpart  S 
(§  1910.303  (g)  and  (h)).  are  not  as 
protective  as  their  Subpart  S 
counterparts.  For  example, 
§  1910.269(u)(5)(i)  and  (v)(5)(i)  require 
live  parts  operating  at  more  than  150 
volts  to  be  guarded.  By  contrast, 
§  1910.303(g)(2)(i)  requires  guarding  of 
live  parts  op>erating  at  50  volts  or  more. 
Clearly,  the  Subpart  S  provision  is  more 
protective.  Therefore.  OSHA  will 
continue  to  apply  the  electrical 
installation  safety  requirements 
contained  in  §§  1910.302  through 
1910.306  for  utilization  systems  in 
electric  generating  facilities. 

On  the  other  hand,  OSHA  has 
concluded  that  the  electrical  work 
practices  required  by  §  1910.269  can 
protect  employees  as  well  as  certain 
provisions  contained  in  the  electrical 
safety-related  work  practices  standard 
(§§  1910.332  through  1910.335). 
Installations  not  meeting  the  Subpart  S 
design  standard  demand,  in  general, 
more  restrictive  safety  precautions  by 
employees  working  on  or  near  them. 
Most  of  the  requirements  contained  in 


>»  The  issue  of  whether  electric  utilities  aie 
covered  by  OSHA's  electrical  installation 
requirements  was  also  addressed  in  the  rulemaking 
on  the  electrical  standards  for  construction  (Subpart 
K  of  Part  1926.  51  FR  2S294). 


final  §  1910.269  are  more  stringent  than 
comparable  provisions  of  §§  1910.331 
through  1910.335.  For  example, 
paragraph  (1)(9)  of  final  §  1910.269 
requires  non-current  carrying  metal 
parts  of  equipment  to  be  treated  as 
energized  unless  the  parts  have  been 
determined  to  be  grounded.  This  type  of 
requirement  is  not  contained  in  subpart 
S  because  such  metal  parts  are  required 
to  be  grounded  when  they  pose  a  hazard 
to  employees.  For  this  reason.  OSHA 
can  consider  compliance  with  these 
more  stringent  provisions  as  compliance 
with  the  subpart  S  work  practice 
requirements.  Hov/ever,  subpart  S 
contains  work  practices  that  are  beyond 
the  scope  of  §  1910.269  and  are  thus  not 
covered  here.  For  example, 
requirements  pertaining  to  unqualified 
employees  working  near  exposed  live 
parts  and  to  the  use  of  electric 
utilization  equipment  are  simply  not 
addressed  in  final  §4910.269.  For  this 
reason,  OSHA  cannot  simply  accept 
compliance  with  §  1910.269  as  being 
compliance  with  all  of  §§  1910.331 
through  1910.335  for  all  employees, 
whether  qualified  or  unqualified. 

OSHA  has  reviewed  the  two 
standards  to  determine  which 
provisions  of  subpart  S  could  be 
considered  as  being  met  by  an  employer 
complying  with  final  §  1910.269.  Based 
on  this  review,  the  Agency  has 
concluded  that  the  hazards  addressed 
by  §  1910.333(c)  and  §  1910.335 
(covering  work  on  or  near  exposed 
energized  parts  and  safeguards  for 
personnel  protection,  respectively),  with 
respect  to  qualified  employees  only,  are 
adequately  covered  by  final  §  1910.269. 
The  other  provisions  of  the  subpart  S 
work  practices  standard  either  relate 
extensively  to  the  protection  of 
unqualified  employees  or  relate  to 
equipment  generally  not  covered  under 
§  1910.269.  Paragraph  (a)(l)(ii)(B)  of 
final  §  1910.269  contains  a  note 
incorporating  these  concepts  and 
reading  as  follows: 

Note  2:  Work  practices  performed  by 
qualified  persons  and  conforming  to 
§  1910.269  of  this  part  are  considered  as 
complying  with  §  1910.333(c)  and  §  1910.335 
of  this  part. 

For  consistency,  OSHA  is  adding 
similar  language  to  a  new  note  under 
§  1910.331(c)(1). 

With  respect  to  the  issue  of  whether 
the  requirements  of  subpart  S  should  be 
incorporated  into  §  1910.269,  Edison 
Electric  Institute  submitted  an 
alternative  standard  that  should  be 
applied,  they  suggested,  to  all  electrical 
safety  within  a  generating  station  in  lieu 
of  subpart  S  (Ex.  3-112,  28.  62-33;  DC 
Tr.  940-979).  Representing  EEI.  Mr.  J. 
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Frederick  Doering  explained  the 
rationale  behind  their  suggested 
paragraph: 

EEI  reviewed  the  proposal's  lack  of 
coverage  addressed  to  electrical  work  in 
power  generation.  There  were  only  four  items. 
in  the  proposed  section  (v)  covering  electrical 
items. 

The  EEI  proposal  had  26  items — the  EEI/ 
IBEVV  proposal. 

While  nine  of  the  proposed  1910.269 
paragraphs  (a),  (d).  (i).  (j).  (1).  (o),  (s).  (t),  and 
(w)  have  rules  that  provide  some  guidance  to 
power  plant  electrical  work,  there's  very  little 
on  design  or  electrical  work  practices  in 
power  generation  facilities. 
•         •         •         •    .      • 

We  have  no  dispute  that  electrical  safety  in 
power  plants  needs  to  be  regulated.  In  fact, 
as  we  say,  we  think  proposed  subpart  R  is 
inadequate  to  the  extent  it  would  not  have 
addressed  these  issues.  But  we  want  to  try  to 
find  a  way  to  get  all  of  the  regulation  of 
jx)wer  plant  electrical  safety  in  one  place — 
this  standard.  That's  ote  of  the  reasons  why 
we  have  written  proposed  section  (n-v). 

Another  reason,  of  course,  is  that  subpart 
S.  Parts  I  and  proposed  Part  II,  contain  many 
provisions  which  are  inappropriate  for  power 
plants,  largely  due  to  the  fact  that  these 
sections  were  drawn  from  the  National 
Electrical  Code.  We  cannot  overemphasize 
that  the  electrical  systems  in  power  plants 
are  engineered  in  great  detail  by  experienced 
engineering  staffs,  making  use  of  a  large 
number  of  consensus  standards  and  other 
sources,  covering  the  material,  the 
equipment,  system  design,  and  so  forth. 
***** 

We  are  concerned  that  one  reason  OSHA 
did  not  include  a  detailed  section  on 
electrical  safety  in  power  plants  in  this 
proposed  standard  is  that  it  is  considering 
regulating  some  portion  of  power  plant  work 
under  subpart  S.  We  are  also  concerned  that 
OSHA  believes  there  are  certain  hazards  in 
power  plants  which  are  properly  addressed 
in  subpart  S. 

We  have  attempted  to  make  our  proposed 
section  [w)  as  comprehensive  as  possible,  to 
address  the  issues  of  electrical  safety  which 
we  know  exist  in  power  plants.  Therefore,  to 
help  the  agency  understand  how  our 
proposal  was  constructed,  and  to  assure  the 
agency  that  relevant  safety  issues  are 
addressed  in  the  standard,  we  want  to  show 
you  the  sources  from  which  we  drew  in 
putting  this  proposed  section  (w)  together. 

Our  hope  is  that  bom  review,  the  agency 
will  see  that  we  have  covered  all  of  the 
pertinent  electrical  safety  issues  in  power 
plants  in  our  draft,  and  that  it  is  included  in 
the  final  standard— and  that  if  it  is  included 
in  the  final  standard,  there  will  be  no  need 
for  OSHA  to  refer  to  any  other  standard  to 
regulate  electrical  safety  in  utility  plants.  (DC 
Tr.  ^0-944 1 

OSHA  does  not  believe  that  the 
proposal  contained  too  few  provisions 
related  to  electrical  safety  in  power 
plants.'''  All  of  the  general  electrical 


safety  requirements  in  §  1910.269  apply, 
including  paragraphs  (d)  and  (m)  on 
deenergizing  electric  circuits,  paragraph 
(i)  on  portable  tools,  paragraph  (1)  on 
work  on  or  near  live  parts,  and 
paragraph  (n)  on  grounding. 
Additionally.  Subpart  S  of  Part  1910 
contains  many  requirements  that  are 
applicable  to  electrical  safety  in  electric 
utility  power  generating  stations.  OSHA 
believes  that  the  electrical  safety-related 
work  practices  contained  in  final 
§  1910.269  and  in  §§  1910.332  through 
1910.335  sufficiently  protect  employees 
from  electrical  hazards  caused  by  poor 
work  practices  associated  with  electric 
power  generation,  transmission,  and 
distribution  installations.  Only  in  the 
area  of  electric  power  generation, 
transmission,  and  distribution 
installation  design  is  there  any 
deficiency  in  employee  protection. 

The  Agency  has  reviewed  the  new  EEI 
material  on  electrical  safety  in 
generating  plants  in  order  to  determine 
if  it  should  be  incorporated  into  the 
final  rule.  The  Agency  compared  the 
submission  to  requirements  in  subpart  S 
that  are  currently  being  applied  to 
generating  plants  to  ascertain  whether 
or  not  the  EEI  provisions  would  be  as 
protective  as  the  existing  OSHA 
standards. 

By  their  own  accounting,  EEI 
indicated  that  member  companies  apply 
less  than  50  percent  of  the  electrical 
installation  requirements  of  Subpart  S 
for  utilization  systems  at  their  power 
plants  (DC  Tr.  946-948).  No  justification 
(other  than  that  the  provision  was  not 
applicable  in  power  plants)  was  given 
for  the  omission  of  such  important 
requirements  as:  Illumination  of 
working  space  (§  1910.303(g)(l)(v)): 
guarding  of  live  parts  operating  between 
50  and  150  volts  to  ground 
(§  1910.303(g)(2));  outlet  devices 
(§  1910.304(b)(2));  grounding 
connections  (§  1910.304(f)(3)); 
grounding  of  hand-held,  motor-operated 
tools,  cord-  and  plug-connected 
appliances  used  in  damp  or  wet 
locations,  and  portable  hand  lamps 
(§  1910.305(f)(5)(v)(c)):  grounding  of 
systems  and  circuits  over  1000  volts 


"  The  only  significant  area  that  is  addressed  only 
to  a  minor  degree  i*  the  design  and  installation  of 


electric  power  generation  circuits  and  equipment. 
Paragraphs  (v)(3)  and  (v)(5)  contain  rules  on  access 
to  working  space  around  electric  equipment  and  on 
guarding  of  live  parts,  respectively.  These 
provisions  do  apply  to  the  design  of  generation 
circuits  and  equipment,  but  there  are  no  others. 

As  noted  earlier.  OSHA  relied  heavily  on  the  EEI/ 
tBEW  draft  standard  in  the  development  of 
proposed  §  1910.269.  Their  draft  contained  few 
requirements  on  electrical  design,  for  either  the 
generating  station  or  the  transmission  and 
distribution  system.  Therefore.  OSHA  also 
proposed  few  provisions  in  this  area,  even  though 
much  of  the  National  Electrical  Safety  Code  relates 
to  electrical  design  safety. 


(§  1910.305(f)(7));  switches 
(§  1910.305(c));  appliances 
(§  1910.305(j)(3));  storage  batteries 
(§  1910.305(j)(7)):  and  systems  over  600 
volts  {§  191G.308(a)).  OSHA  cannot 
simply  ignore  these  important  safety 
considerations  without  good  cause, 
especially  since  these  rules  currently 
apply  to  utilization  installations  within 
generating  stations.  Similar  omissions 
were  made  in  the  safety-related  work 
practices  section  of  the  new  EEI  draft. 

Additionally,  many  of  the  provisions 
proposed  by  EEI  were  not  as  protective 
as  the  existing  subpart  S  counterparts. 
The  rationale  for  these  changes  was 
frequently  inadequate  for  OSHA  to 
justify  relaxing  its  requirements. 

The  EEI-suggested  provisions  that 
were  adequately  justified  could  not  be 
incorporated  into  §  1910.269  alone. 
OSHA  believes  that,  except  for  guarding 
and  workspace  provisions  (which  are 
necessary  for  the  work  practices 
required  by  §  1910.269),  installation 
design  requirements  must  be  proposed 
and  adopted  as  a  complete  set.  The 
installation  design  standards  in  subpart 
S  (§  1910.302  through  1910.308)  contain 
an  interrelated  set  of  requirements  to 
protect  employees  from  electrical 
hazards  posed  by  utilization  systems. 
Requirements  for  overcurrent  protection 
are  based  on  such  factors  as  conductor 
size  and  load  current  ratings  of 
equipment.  Equipment  grounding 
considerations  are  dependent  on  system 
grounding  design.  Standards  for  the 
design  of  an  electrical  installation  must 
be  adopted  as  a  complete  set  to  be 
protective.  The  few  EEI-suggested 
provisions  that  are  justified  cannot 
stand  alone — they  must  be  integrated 
into  an  interdependent  collection  of 
requirements  to  be  protective. 

Lastly,  many  applicable  requirements 
of  the  National  Electrical  Safety  Code 
were  not  incorporated.  Such  rules 
would  have  to  be  a  part  of  any  OSHA 
standard  in  this  area. 

The  Agency  realizes  that  Subpart  S 
does  not  apply  to  electric  power 
generation,  transmission,  and 
distribution  in.stallations.  The  EEI 
proposal  would  extend  protection  to 
generation  installations,  but  it  would 
relax  the  protection  already  afforded  for 
other  electrical  installations  within  the 
plant.  Additionally,  the  EEI  proposal 
does  not  address  hazards  pqped  by 
transmission  or  distribution  installation 
design.  To  remedy  these  problems, 
OSHA  intends  to  explore  this  issue 
more  completely  in  the  future  and  will 
consider  developing  a  standard  that  can 
be  proposed  at  the  same  time  as  the 
proposed  revision  of  Subpart  V  of  part 
1926  (discussed  earlier  in  this  section  cf 
the  preamble).  OSHA  intends  to 
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integrate  applicable  requirements  from 
Subpart  S  and  from  the  NESC  and  to 
propose  a  rule  tbat  will  best  protect 
employees  from  hazards  arising  from 
the  design  of  electric  power  generation, 
transmission,  and  distribution 
installations. 

Paragraph  (a)(l)(iii)  of  final  §  1910.269 
explains  the  application  of  the  section 
with  respect  to  the  rest  of  part  1910.  All 
other  General  Indu.s'try  Standards 
continue  to  apply  to  installations 
covered  by  this  new  standard  unless  an 
exception  is  given  in  §  1910.269.  For 
example.  §  1910.269(p)(l)(i)  requires  the 
critical  components  of  mechanical 
tievating  and  rotating  equipment  to  be 
inspected  before  each  shift.  This 
provision  does  not  supersede  existing 
S  1910.180(d).  which  details  specific 
requirements  for  the  inspection  of 
cranes.  References  in  §  1910.269  to  other 
sections  of  part  1910  are  provided  only 
for  emphasis. 

Paragraph  (aK2)  of  §  1910.269 
addresses  training  for  employees.  Since 
it  is  widely  recognized  that  electric- 
utility-type  work  requires  special 
knowledge  and  skills,  paragraph  (a)(2)(i) 
requires  employees  to  be  trained  in  the 
safety-related  work  practices,  safely 
procedures,  and  other  personnel  safety 
requirements  in  the  standard  that 
pertain  to  their  respective  job 
assignments.  Employees  are  also 
required  to  be  trained  in  and  familiar 
with  any  other  safety  practices 
necessary  for  their  safety,  including 
apphcable  emergency  procedures. 

Mr.  George  Weedin  of  the  Electrical 
Division  of  the  Panama  Canal 
Commission  suggested  that  tower,  pole, 
and  manhole  rescue  procedures  be 
specifically  mentioned  as  part  of  the 
required  training  (Ex.  3-43).  Some 
witne.sses  at  the  hearing,  including 
NIOSH.  the  UWUA.  and  the  IBEVV.  al.so 
expressed  concern  about  rescue 
procedures  (DC  Tr.  45,  431,  434,  436- 
437,  640-641).  OSHA  believes  that 
training  in  rescue  procedures  is 
important.  Proposed  §  1910.269(a)(2)(i) 
had  a  requirement  for  training  in 
emergency  procedures  for  this  very 
reason.  To  further  explain  the 
importance  of  this  training,  the  Agency 
has  added  pole  and  manhole  rescue  as 
examples  of  emergency  procedures  in 
which  employees  would  have  to  be 
trained. 

Many  comments,  including  one  of  the 
hearing  requests,  claimed  that  proposed 
§  1910.269(a)(2)(i)  was  overly  broad  and 
vague  (3-11.  3-20.  3-33.  3-42.  3-44.  3- 
58.  3-109.  3-112.  3-113.  3-119.  3-123. 
3-125.  3-128.  58).  Most  were  concerned 
about  the  proposal's  requirement,  in  this 
paragraph,  that  employees  be  trained  in 
"any  other  safety  practices  .  .  .  which 


are  not  addressed  by  this  section  but 
which  are  necessary  for  their  safety" 
(Ex.  3-20.  3-80.  3-109,  3-112,  3-113, 
3-119,  3-123.  3-125.  3-128,  58).  They 
suggested  replacing  the  word  "other"' 
with  "applicable"  or  "related",  claiming 
that  this  would  clarify  the  intent  of  the 
provision. 

In  response  to  these  comments.  OSHA 
raised  this  issue  in  the  notice  of  public 
hearing.  OSHA  representatives  at  the 
public  hearing  explained  that  the 
proposed  rule  would  require  employees 
to  be  trained  in  work  techniques  that 
related  to  his  or  her  job  (DC  Tr.  87-88). 
Additionally,  if  more  than  one  set  of 
work  practices  could  be  used  to 
accomplish  a  task  safely,  the  employee 
would  need  to  be  trained  in  only  those 
work  methods  he  or  she  is  to  use  (DC 
Tr.  87-88).  For  example,  an  insulator  on 
a  power  line  could  be  replaced  through 
the  use  of  live-line  tools,  through  the 
use  of  rubber  insulating  equipment,  or 
by  deenergizJng  the  line.  The  employee 
would  only  have  to  be  trained  in  the 
method  actually  used  to  replace  that 
insulator.  In  keeping  with  these 
interpretations,  the  Agency  has  decided 
to  revise  the  language  of  the  last 
sentence  of  §  1910.269(a)(2)(i)  to  read  as 
follows: 

Employees  shall  also  be  trained  in  and 
familiar  with  any  other  safety  practices, 
including  applicable  emergency  procedures 
(such  as  pole  top  and  manhole  rescue),  that 
are  nut  addressed  by  this  section  but  that  are 
related  to  their  work  and  are  necessary  for 
their  safety 

The  standard  cannot  specify 
requirements  for  every  hazard  the 
employee  faces  in  performing  electric 
power  generation,  transmission,  or 
distribution  work- Employers  must  fill 
in  this  gap  by  training  their  employees 
in  hazards  that  are  anticipated  during 
the  course  of  jobs  they  are  expected  to 
perform.  The  revised  language  of  final 
§  1910.269(a)(2)(i)  clearly  imparts 
OSHA's  intent  that  safety  training  be 
provided  in  areas  that  are  not  covered 
by  the  standard  but  that  are  related  to 
the  employee's  job. 

Paragraph  (a)(2)(ii)  of  final  §  1910.269 
contains  additional  requirements  for  the 
training  of  qualified  employees.  Because 
qualified  employees  are  allowed  to  work 
very  close  to  electric  power  lines  and 
equipment  and  because  they  face  a  high 
risk  of  electrocution,  it  is  important  that 
they  be  specially  trained.  Towards  this 
end.  the  proposal  would  have  required 
that  these  employees  be  trained  in 
distinguishing  live  parts  from  other 
parts  of  electric  equipment,  in 
determining  nominal  vohages  of  lines 
and  equipment,  in  the  minimum 
approach  distances  set  forth  in  the 
proposal,  and  in  the  techniques 


involved  in  workirfg  on  or  near  live 
parts. 

The  Association  of  Illinois  Electric 
Cooperatives  stated  that  this  paragraph, 
as  proposed,  would  impose  a  substantial 
cost  burden  upon  its  members  (Ex  3- 
69).  They  claim  that  this  provision 
would  require  very  extensive  training  of 
workers  to  become  "qualified". 
OSHA  believes  that  qualified 
employees  need  to  be  extensively 
trained  in  order  for  them  to  perform 
their  work  safely.  The  IBEW  agreed, 
stating  that  their  apprenticeship 
program  took  between  3  and  5  years  (DC 
Tr.  619-620)  However,  the  Agency  also 
believes  that  this  training  is  already 
being  provided  by  the  vast  m.Tjority  of 
utility  employers.  EEI  stated  that 
electric  utility  workers  were  highly 
trained  under  its  membership's  current 
programs  (Ex.  3-112).  The  National 
Electrical  Contractors  Association  staled 
that  their  joint  apprenticeship  training 
program  is  the  finest  program  in  the 
countrj'  for  joumeynian  linemen  (Ex.  3- 
60;  LA  Tr.  191).  No  one  argued  that 
employees  who  work  on  electric  power 
generation,  transmission,  or  distribution 
installations  (that  is.  those  who  must  be 
■qualified"  under  §  1910.269)  would  Ix; 
able  to  perform  this  work  safely  without 
the  training  proposed  under  paragraph 
(a)(2)(ii).  Therefore.  OSHA  has  retained 
this  paragraph  without  modification  in 
the  final  rule. 

Under  paragraph  (a)(2)(v),  the  final 
rule  permits  classroom  or  on-the-job 
training  or  a  combination  of  both.  This 
allows  employers  to  continue  the  types 
of  training  programs  that  are  currently 
in  existence.  Additionally,  if  an 
employee  has  already  been  trained 
(through  previous  job  assignments,  for 
example),  the  employer  does  not  have  to 
duplicate  previous  instruction. 

Several  commenters  suggested  adding 
language  permitting  an  employer  to 
demonstrate  that  employees  have  been 
previously  trained  (Ex.  3-20,  3-80.  3- 
1 12,  3-123).  It  was  claimed  that  this 
would  eliminate  unnecessary  and 
redundant  training  of  existing 
employees. 

Paragraphs  (a)(2)(i)  and  (a)(2)(ii) 
require  employees  to  be  trained.  They 
do  not  specifically  require  employers  to 
provide  this  training  themselves  or  to 
repeat  training  already  provided. 
Clearly,  the  plain  language  of  the 
standard  allows  employees  to  be  trained 
by  other  parties  or  to  have  been  trained 
previously  by  their  own  employers. 
OSHA  does  not  believe  it  is  necessary 
to  modify  the  language  of  the  standard 
to  recognize  this  explicitly. 

The  employer  is  required,  by 
paragraph  (a)(2)(vii).  to  certify  that  each 
employee  has  been  trained.  This 
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certification  should  not  necessitate  the 
employer's  completing  forms  or  creating 
new  records;  existing  personnel  records 
would  nonnally  sufBce,  or  the  emplo>-er 
could  simply  make  cut  a  certificafion 
for  each  employee  upon  completion  of 
training.  Employers  relying  on  training 
provided  by  previous  employers  are 
expected  to  take  steps  to  verify  that  the 
employee  has  indeed  received  it. 
Many  commenters  objected  to  the 
•  requirement  for  "certification"  (Ex.  3- 
11,  3-22.  3-33,  3-34,  3-39.  3-44,  3-45, 
3-58,  3-60,  3-69,  3-71,  3-80,  3-82,  3- 
83,  3-«6,  3-112,  3-113.  3-123).  Mr. 
Robert  Felix  of  the  National  Arborist 
Association  (NAA)  summarized  these 
comments,  stating: 

NAA  fully  supports  the  training 
requirement.  We,  however,  oppose  the 
certification  requirement  as  an  unworkable 
administrariv©  nightrrare  which  will  serve 
only  to  generate  C)SHA  cJtatioos  but  not 
improve  employee  safiety.  |Ex.  3-1131 

OSHA  representatives  at  the  hearing 
reiterated  the  explanation  in  the 
preamble  to  the  proposal  that 
employment  records  would  normally  be 
a  sufficient  means  of  compliance  with 
the  certification  requirement.  NAA 
suggested  that  the  final  rule  clarify  this 
in  the  standard  itself  (Ex.  58).  Although 
the  Agency  did  not  take  the  exact 
approach  mentioned  by  this  heiuing 
participant,  OSHA  has  added  a  note  to 
paragraph  (a)(2)(vji)  clarifying  this 
point.  The  new  note  reads  as  follows: 

Note:  Einpbymeo!  records  that  indkete 
that  an  empk>yec  has  received  the  required 
training  are  an  acceptable  means  of  meeting 
this  reqiiireiTient. 

OSHA  believes  that  this  explanation 
will  satisfy  most  of  the  commenters 
with  objections  to  the  requirement  for 
certification  uf  training. 

The  proposal  did  not  include  a 
requirement  for  follow-up  training  for 
employees.  However,  in  the  preamble  to 
the  proposal,  OSHA  requested 
information  on  the  need  for  such 
training. 

A  few  expressed  opposition  to  an 
OSHA  requirement  for  follow-up 
training  (Ex.  3-112.  3-125,  3-128). 
Edison  Electric  Institute  voiced  the 
concern  of  those  opposed  to  this  type  of 
requirement  as  follows: 

In  respooiw  to  OSHA's  request  tor 
comment.  EEI  believes  that  it  would  not  be 
necessary  or  useful  for  the  standard  to 
specify  iollow-up  training.  Electric  utility 
training  progmms  are  well  established  and 
include  fbllfiw-up  training  when  needeii.  The 
flexibility  needed  to  address  perceived 
training  needs  when  they  arise  can  t>e  lost 
when  subject  matter  and  training  cycle  are 
fixed  by  regulation.  Moteover.  the  diffkuhy 
of  forecasting  when  opportunities  ior  on-tbe- 
job  training  will  ansa  woutd  complicate 


coirpiianca  with  a  foilow-up  requirement, 
particularly  as  to  unusual  cr  esoteric  skills 
which  are  Ijest  taught  wher  the  need  arises 
to  use  them  on  the  job.  jEx.  3-1 1 2) 

Even  though  EEI  argued  that  it  would 
not  be  appropriate  for  the  standard  to 
specify  follow-up  training,  they 
nonet-heless  admitted  that  existing 
programs  do  include  follow-up  on  an  as- 
needed  basis  (Ex.  3-112).  EEI  witnesses 
also  admitted  that  the  initial  schooling 
provided  for  their  employees  was  being 
supplemented  in  various  ways  (DC  Tr. 
1096-1099). 

Others,  including  NIOSH,  IBE\V,  and 
UVVXIA,  supported  a  new  requirement 
(Ex.  3-21.  3-57,  3-76.  3-82,  3-103.  3- 
107).  They  argued  that  the  introduction 
of  new  technology  in  the  industry 
demands  retrainirtg  employees  (Ex.  3- 
21.  3-76,  3-103,  3-107),  that  long 
periods  of  time  may  elapse  b*?fore  an 
employee  uses  certain  procedures  (Ex. 
3-76;  DC  Tr.  411-^12,  472).  and  that 
periodic  training  reinforces  correct  work 
practices  (3-21).  Mr.  Marshall  Hicks, 
National  Secrstary-Treasurer  of  the 
Utility  Workers  Union  of  America, 
stated: 

I  would  like  to  expand  and  explain  our 
position  on  the  training  requirements  which 
are  proposed  in  paragraph  (a)(2)(ii).  We  are 
not  coDncleni  that  the  provisioca  allowing 
the  employeis  to  continue  present  training 
practices  currently  in  existence  and  also  the 
biilure  of  the  provision  to  r;quire  follow-up 
training  is  sufficient 

Our  exp«rien.'je  with  llie  current  practices 
and  the  lack  of  follow-up  training  indiiates 
that  it  is  inadequate  for  maintaining  safety 
and  job  performance.  In  many  instances,  the 
mere  fact  that  workers  may  have  labored  in 
lower  rated  classifications  and  the  same 
promotional  ladder  is  the  only  job  training 
provided. 

And  in  some  cases,  an  individual  worker 
because  of  shift  assignment,  crew  assignment 
or  other  limited  sssigiunent  practices  may 
not  have  experienced  more  than  one  or  two 
phases  of  the  work  activity'  as  he  performs  in 
the  lower  rated  classification. 

In  recent  years,  employers  have  merged 
classifications  to  the  extent  that  a  number  of 
work  disciplines  are  included  in  one 
classification.  Wc  have  an  instance  where 
one  employor  with  workers  holding  a  title  of 
general  maintenance  loumeyman  are 
required  to  be  skilled  in  two  specific  trades 
and  semi-skilled  in  two  additional  trades. 

And  the  work  assignments  to  (hose 
workers  are  made  generally  on  the  basis  of 
where  they  have  been  best  trair»ed.  If  an 
individual  is  best  trained  as  i  wilder,  most 
of  his  assignments  are  welder,  but  he  nuy  at 
some  time  once  every  two  or  three  months 
or  so  be  assigned  to  do  elecUical  repair  work 
without  any  additional  training  or 
experience. 

So  we  find  that  the  on  the  job  training 
received  is  not  adequate.  We  suggest  that 
follow-up  training  be  required  for  those 
purposes.  And  we  also  have  the  experience 
drcumstances  where  o^tbift  rotatioD  that  an 


individual  who  might  be  ^forking  on  an  off- 
shift  where  there  is  not  an  awful  lot  of 
mai.itenance  work  being  done  may  go  for  a 
number  of  months  before  he  is  required  to 
petfurm  certain  types  of  work,  and  be 
generally  forgets  what  all  of  the  safety 
practices  are  between  various  assignments. 
And  on  the  follow-up  training,  we  think 
that  It  should  be  carried  out  on  a  routine 
regular  basis  for  those  reasons  and  for  the 
reasons  that  the  technological  changes  in  the 
jobs  and  the  work  that  is  required  now  days 
is  continuirg  chan^ng  and  the  training  is  a 
necessity  to  keep  employees  up-to-date  on 
the  latest  technology.  [DCTr.  410-4121 

Mr.  Robert  Macdonald  of  the 
International  Brotherhood  of  Electrical 
Workers  noted  that  some  of  the 
accidents  in  the  IBEW  submission  were 
caused  by  the  lack  of  training  (Ex.  12- 
12;  DC  Tr.  532-534).  They  argued  that 
this  supported  the  need  for  further 
training  and  retraining. 

OSHA  has  determined  that  there  is  a 
need  for  employees  to  be  trained  on  a 
continuing  basis.  Initial  instruction  in 
safe  techniques  for  performing  specific 
job  tasks  is  not  sufficient  to  ensure  that 
employees  will  use  safe  work  practices 
all  the  lime.  With  regard  to  the  effiect  of 
training  on  accidents.  Dr.  Heinz  Ahlers 
of  NIOSH  stated: 

•  •  "  I  think  in  a  majority  of  those 
instv.ces,  the  fefel'ty  involved  the  worker 
who  had  been  appropriately  trained  fi^r  the 
exfxwure  that  he  .subsequently  came  in 
contact  with  and  just  was  not  following  what 
the  training  and  the  comr>any  ptolicy  had 
Involved.  IDC  Tr.  47-481" 

Continual  reinforcement  of  this  initial 
guidance  must  be  provided  to  ensure 
that  the  employee  actually  uses  the 
procedures  he  or  she  has  been  taught. 
This  reinforcement  can  take  the  "form  of 
supervision  (DCTr.  1097),  safety 
meetings  (LA  Tr.  134-135),  pre-job 
briefings  or  conferences  (DC  Tr.  1096), 
and  retraining  (DC  Tr.  109»-1099). 
Typically,  adequate  supervision  can 
detect. unsafe  work  practices  with 
respet  t  to  tasks  that  are  routine  and  are 
performed  on  a  daily  or  regular  basis. 
However,  if  an  employee  has  to  use  a 
technique  that  is  applied  infrequently  or 
that  is  based  on  new  technology,  some 
follow-up  is  needed  to  ensure  that  the 
employee  is  actually  aware  of  the 
correct  procedure  for  accomplishing  the 
task  (Ex.  3-21;  DC  Tr.  410-412, 1098- 
1099).  A  detailed  job  briefing,  as 
required  under  §  1910.269(cK2),  may  be 
adequate  if  the  employee  has  previously 
received  some  instruction,  but  training 
would  be  necessary  if  the  employee  has 
never  been  schooled  in  the  techniques 
to  be  used. 

For  these  reasons,  OSHA  has 
supplemented  the  training  requirements 
proposed  in  $  1910.269(a)(2)  with  two 
new  requirements:  (1)  a  requirement  for 
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regular  supervision  and  an  annual 
inspection  by  the  employer  to  determine 
whether  or  not  each  employee  is 
complying  with  the  safety-related  work 
practices  required  by  §  1910.269  and  (2) 
a  requirement  for  additional  training 
whenever  an  employee  must  use  work 
practices  that  he  or  she  does  not 
implement  regularly  or  that  involve  new 
technology  and  whenever  an  employee 
is  found  not  in  compliance  with  the 
work  practices  required  by  §  1910.269. 
The  new  provisions  are  contained  in 
paragraphs  (a)(2)(iii)  and  (a)(2)(iv), 
which  read  as  follows: 

(iii)  The  employer  shall  determine,  through 
regular  supervision  and  through  inspections 
conducted  on  at  least  an  annual  basis,  that 
each  employee  is  complying  with  the  safety- 
related  work  practices  required  by  this 
section. 

(iv)  An  employee  shall  receive  additional 
training  (or  retraining)  under  any  of  the 
following  conditions: 

(A)  If  the  supervision  and  annual 
inspections  required  by  paragraph  (a)(2)(iii) 
of  this  section  indicate  that  the  employee  is 
not  complying  with  the  safety-related  work 
practices  required  by  this  section,  or 

(B)  If  new  technology,  new  typ>es  of 
equipment,  or  changes  in  procedures 
necessitate  the  use  of  safety-related  work 
practices  that  are  different  from  those  which 
the  employee  would  normally  use.  or 

(C)  If  he  or  she  must  employ  safety-related 
work  practices  that  are  not  normally  used 
during  his  or  her  regular  job  duties. 

Note:  OSllA  would  consider  tasks  that  are 
performed  less  often  than  once  per  year  to 
necessitate  retraining  before  the  performance 
of  the  work  practices  involved. 

The  note  indicates  that  the  Agency 
considers  tasks  performed  less  often 
than  once  per  year  to  require  retraining 
before  the  task  is  actually  performed. 
OSHA  will  accept  instruction  provided 
in  pre-job  briefings  if  it  is  detailed 
enough  to  fully  inform  the  employee  of 
the  procedures  involved  in  the  job  and 
to  ensure  that  he  or  she  can  accomplish 
them  in  a  safe  manner.  OSHA  believes 
that  this  requirement  will  significantly 
improve  safety  for  electric  power 
generation,  transmission,  and 
distribution  workers. 

The  Utility  Workers  Union  of  America 
was  concerned  that,  if  the  final  training 
requirements  were  the  same  as  those  in 
the  proposal,  the  standard  would  not 
fully  protect  electric  power  generation, 
transmission,  and  distribution  workers 
(DC  Tr.  410).  Several  utility  employees 
testified  that  the  training  tliey  were 
given  was  inadequate  and  that  their 
employer  falsely  documented  training 
that  was  never  received  (LA  Tr.  61.  69. 
78.  80.  82-83.  102).  They  also  submitted 
documentary  evidence,  including 
citations  issued  by  Cafifomia's  Division 
of  Occupational  Safety  and  Health. 


supporting  their  assertions  (Ex.  66).  One 
of  the  documents  submitted  was  a  ."QA 
(Quality  Assurance]  Surveillance 
Report"  from  the  Southern  California 
Edison  Company  (the  employer  of  the 
employees  involved),  which  stated. 
"Based  on  the  numerous  procedural 
deficiencies  and  observations,  as 
documented  in  this  surveillance,  it 
appears  that  the  root  cause  for  these 
problems  stems  from  the  lack  of 
adequate  training  for  Of>erations 
personnel  in  Work  Authorizations." 

EEI  submitted  documents  detailing 
the  extensive  training  manuals  used  to 
train  Southern  California  Edison 
employees  (Ex.  46).  They  argued  that 
utility  training  programs  result  in  a 
highly  qualified  work  force  (Ex.  3-112). 
As  noted  previously,  other  commenters. 
including  NIOSH.  stated  that  training 
given  to  utility  employees  is 
comprehensive. 

while  there  is  substantial  evidence  in 
the  record  that  electric  utility  employees 
are  highly  skilled  and  well  trained, 
OSHA  is  concerned,  based  on  the 
evidence  submitted  by  the  UWUA,  that 
a  few  employers  may  inaccurately 
"certify"  the  training  of  some  employees 
who  have  not  demonstrated  proficiency 
in  the  work  practices  required  by  the 
standard.  An  e.xample  will  help  to 
illustrate  the  need  for  the  standard  to 
address  the  overall  goals  of  the  training 
program.  At  the  public  hearing,  Mr. 
John  Bachofer,  testifying  on  behalf  of 
the  Edison  Electric  Institute,  described  a 
complex  tagging  program  and  extensive 
training  for  that  program,  which  he 
characterized  as  typical  for  the  electric 
utility  industry  as  a  whole  (LA  Tr.  222- 
226).  With  respect  to  training  in  tagging 
procedures,  Mr.  Bachofer  stated: 

These  detailed  procedures,  together  with 
the  safety  manual,  serve  a  dual  purpose. 
They  establish  the  specific  requirements  and 
provide  the  explicit  direction  for  protection 
of  employees  from  hazardous  energy  and 
tht;y  comprise  the  text  material  which  is  the 
basis  for  employee  training  in  protection 
from  hazardous  energy.  The  training  process 
is  rigorous,  including  classroom  presentation 
by  qiialifiRd  instructors,  as  well  as  self-study 
and  it  does  include  testing.  Employees  must 
demonstrate  knowledge  and  skill  in  the 
application  of  hazardous  energy  control, 
consistent  with  established  acceptance 
criteria,  before  they  are  qualified  to  either 
request  that  equipment  be  removed  from 
service  and  tagged  out,  or  to  execute 
switching;  valving  and  tagging  jLA  Tr.  224| 

An  employee  who  has  attended  a 
single  training  class  on  a  procedure  that 
is  as  complex  as  the  lockout  and  tagging 
procedure  used  in  an  electric  generating 
plant  has  generally  not  been  fully 
trained  in  that  procedure.  Unless  a 
training  program  establishes  an 
employee's  proficiency  in  safe  work 


practices  and  unless  that  employee  then 
demonstrates  his  or  her  ability  to 
perform  those  work  practices,  there  will 
be  no  assurance  that  safe  work  practices 
will  result,  and  overall  employee  safety 
will  not  benefit  nearly  as  much  as  it 
could.  To  address  this  problem,  the 
Agency  is  adding  one  provision  and 
changing  the  language  of  the  proposed 
certification  provision.  Paragraph 
(a)(2)(vi)  of  the  final  rule,  which  has  no 
counterpart  in  proposed  §  1910.269, 
reads  as  follows: 

The  training  shall  establish  employee 
proficiency  in  the  work  practices  required  by 
this  section  and  shall  introduce  the 
procedures  necessary  for  complia.nce  with 
this  section. 

Additionally,  as  noted  earlier,  the 
employer  is  required,  under  paragraph 
(a)(2)(vii).  to  certify  that  an  employee 
has  received  the  training  required  by 
paragraph  (a)(2).  Under  the  proposed 
rule  (proposed  paragraph  (a)(2)(iv)),  this 
certification  would  have  been  required 
"when  the  employee  successfully 
completes  the  training".  OSHA  has 
changed  this  phrase  to  "when  the 
employee  demonstrates  proficiency  in 
the  work  practices  involved". 

The  addition  of  paragraph  (a)(2)(vi) 
and  the  revised  language  contained  in 
paragraph  (a)(2)(vij)  of  the  final  rule  will 
ensure  that  employers  do  not  try  to 
comply  with  §  1910.269  by  simply 
handing  training  manuals  to  their 
employees.  These  provisions  will 
require  employers  to  take  steps  to  assure 
that  employees  comprehend  what  they 
have  been  taught  and  that  they  are 
capable  of  performing  the  work 
practices  mandated  by  the  standard. 
OSHA  believes  that  these  two 
paragraphs  will  maximize  the  benefits 
of  the  training  required  under  the 
standard. 

OSHA  believes  tliaf  the  training 
requirements  contained  in  the  final 
standard  are  sufficient  to  protect 
employees  performing  electric  power 
generation,  transmission,  and 
distribution  work.  However,  in  every 
industr\-.  there  will  be  some  employers 
who  are  not  as  faithful  in  following 
safety  and  health  standards  as  others. 
The  Agency  intends  to  vigorously 
enfoire  the  training  requirements  of  the 
final  rule,  because  much  of  the  worker's 
safety  depends  on  knowledge  of  and 
skills  in  proper  working  procedures. 
The  combination  of  rigorous  training 
provisions  with  strict  enforcement  of 
these  rules  will  result  in  increa.sed 
safety  to  employees. 

Frequently,  the  conditions  present  at 
a  jobsite  can  expose  employees  to 
unexpected  hazards.  For  example,  the 
grounding  system  available  at  an 
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outdoor  site  could  have  been  damaged 
by  the  weather  or  by  vehicular  traffic,  or 
communications  cables  in  the  vicinity 
could  reduce  the  approach  distance  to 
an  unacceptable  level.  To  protect 
employees  from  such  adverse  situations, 
the  conditions  present  in  the  work  area 
should  be  known  so  that  appropriate 
action  can  be  taken.  Paragraph  (a)(3)  of 
§  1910.269  addresses  this  problem  by 
requiring  conditions  e.xisting  in  the 
work  area  to  be  determined  before  work 
is  started.  The  language  for  this 
paragraph  was  taken  from 
§  1926.950(b)(1).  A  similar  requirement 
can  be  found  in  ANSI  C2-1987  (the 
NESC).  Section  420D  (Ex.  2-8). 

EEI  contended  that  this  paragraph 
belongs  with  provisions  related  to 
overhead  lines  (Ex.  3-112).  They 
claimed  that  the  provision  was  taken 
ht>m  a  Subpart  V  requirement  dealing 
with  overhead  lines  and  that  making  it 
a  general  rule  distorted  its  meaning.  Mr. 
Klaus  Broscheit  of  the  New  England 
Power  Service  argued  that  this  provision 
related  to  electrical  hazards  only  (Ex.  3- 
62).  He  suggested  that  this  be  stated  in 
the  opening  sentence  of  the 
requirement. 

As  noted  earlier,  §  1910.269(a)(3)  was 
taken  from  §  1926.950(b)(1),  a  provision 
in  Subpart  V  having  general 
applicability.  It  relates  to  hazards 
common  to  all  types  of  electrical  work 
performed  under  that  standard.  >*  not 
just  overhead  line  work.  For  example, 
the  condition  of  the  equipment 
grounding  conductor  that  may  be 
provided  on  a  motor  that  is  part  of  a 
generating  installation  affects  the  safety 
of  anyone  working  on  that  motor. 
However,  OSHA  agrees  with  Mr. 
Broscheit  that  the  conditions  listed  in 
the  proposed  rule  related  solely  to  safety 
in  performing  electrical  work. 
Therefore,  the  Agency  is  limiting  the 
application  of  this  paragraph  in  the  Bnal 
rule  to  work  "on  or  near  electric  lines 
or  eouipment". 

Otner  commenters  argued  that 
determinations  of  switching  transients, 
induced  voltages,  and  integrity  of 
grounds  was  not  necessary  for  employee 
safety  (Ex.  3-20.  3-23.  3-«0.  3-82.  3- 
101,  3-112).  Summarizing  their 
objections,  Mr.  G.  F.  Stone  of  the 
Tennessee  Valley  Authority  stated: 

Paragraph  3  appears  to  require  an  accurate 
dete.nnination  be  made  as  to  the  amount  of 
induced  voltage  prbs<;nl  in  a  given  circuit 


before  «vork  begins.  While  it  is  important  to 
recognize  and  control  hazards  associated 
with  induced  voltages  and  switching 
transients,  this  can  De  done  and  is  routinely 
done  in  the  utility  industry  without  ever 
having  to  know  tie  amount  of  induced 
voltage  at  switching  transients  present.  The 
hazards  associated  with  induced  voltages  are 
controlled  by  properly  applying  protective 
grounds  before  work  begins.  Application  of 
protective  grounds  is  covered  in  paragraph 
(n)  of  this  standard.  The  hazards  associated 
with  switching  transients  are  controlled  by 
applying  protective  grounds,  suspending 
switching  operations  on  adjacent  lines,  and 
disabling  automatic  reclosing  schemes. 
Unless  paragraph  (a)(3)  is  changed  to 
reflect  the  jcommenter'sl  proposed  text,  the 
utility  industry  will  be  required  to  measure 
for  the  amount  of  induced  voltage.  This  step 
would  be  costly  but  would  not  offer  any 
additional  protection  for  the  worker.  (Ex.  3- 
82) 

It  is  not  OSHA's  intent  routinely  to 
require  employers  to  take  measurements 
in  order  to  make  the  determinations 
required  by  §  1910.269(a)(3).  Knowledge 
of  the  maximum  transient  vohage  level 
is  necessary  to  perform  many  routine 
transmission  and  distribution  line  jobs 
safely;  however,  no  measurement  is 
necessary  in  the  determination  of  what 
the  maximum  level  is.  It  can  be 
determined  by  an  analysis  of  the  electric 
circuit,  or  the  employer  can  assume  the 
default  maximum  transient  overvoltagec 
as  discussed  under  §  1910.269(1)(2). 
Similarly,  employers  can  make 
determinations  of  the  presence  of 
hazardous  induced  voltages  and  of  the 
presence  and  condition  of  grounds 
without  taJung  measurements.  >'  To 
clarify  the  standard.  OSHA  has 
reworded  the  language  of  paragraph  to 
read  as  follows: 

Existing  conditions  related  to  the  safety  of 
the  work  to  be  performed  shall  be  determined 
before  work  on  or  near  electric  lines  or 
equipment  is  started.  Such  conditions 
include,  but  are  not  limited  to,  the  nominal 
voltages  of  lines  and  equipment,  the 
maximum  switching  transient  voltages,  the 
presence  of  hazardous  induced  voltages,  the 
presence  and  condition  of  protective  grounds 
and  equipment  grounding  conductors,  the 
condition  of  poles,  environmental  conditions 
relative  to  safety,  and  the  locations  of  circuits 


»  Although  Subpart  V  applies  or.ty  to  the 
construaion  of  electric  transmiasion  aitd 
disL'iLiution  lines  and  equipment,  the  definition  of 
"cnnstruction  work"  u  it  applies  to  Subpart  V  is 
very  bitKid.  In  fan.  EEI  pointeti  out  that  mi<ch  of 
the  work  thai  will  be  performed  undar  §  1910.289 
is  neatljr  the  lame  as  work  covered  under  Stabparl 
VlEx.  3-J12). 


'*  It  may  be  necessary  for  measurements  to  be 
msde  if  there  is  duutu  as  'o  ibe  conditioc  of  a 
ground  or  the  level  of  induced  or  trar.sier.t  voltage 
and  if  the  employnr  is  relying  on  ooe  of  those 
co.idilions  to  meet  other  r^uiremants  in  the 
standard.  For  example,  an  engineering  o.^al^•sis  of 
a  particular  installation  mif;hl  reveal  that  voltitge 
induced  on  a  deenergized  line  is  cortsiderable,  but 
should  net  be  dangerous.  A  measurement  of  the 
vollafie  is  warranied  if  the  employer  is  using  this 
analysis  as  a  basts  (or  ciaiming  that  the  provisions 
of  5  i910.26q<({M2Kiv)on  hazardous  induced 
voltage  do  not  apply.  In  another  case,  further 
invesiigdlion  would  be  warranted  if  an  equipment 
ground  is  ioarHl  to  be  of  queslldnable  reliability, 
unless  the  equipment  it  treated  as  energized  under 
S1910.2«9(1)(9). 


and  equipment.  Including  power  and 
communication  lines  and  fire  protective 
signaling  circuits. 

The  conditions  found  as  a  resuH  of 
compliance  with  this  paragraph  will 
affect  the  application  of  various 
requirements  contained  within 
§  1910.269.  For  example,  the  voltage  on 
equipment  will  determine  the  minimimi 
approach  distances  required  under 
§1910.269{1)(2).  Similarly,  the  presence 
or  absence  of  an  equipment  grounding 
conductor  will  alTect  the  work  practices 
required  under  §  1910.269(1)(9).  If 
conditions  to  which  no  specific 
§  1910.269  provision  applies  are  found, 
then  the  employee  would  be  trained,  as 
required  by  paragraph  (a)(2)(i),  to  use 
appropriate  safe  work  practices. 

Paragraph  (b).  Paragraph  (b)  of 
§  1910.269  sets  forth  requirements  for 
medical  services  and  first  aid.  In 
accordance  with  §  1910.269(b).  the 
introductory  text  of  paragraph  (a)(l](iii) 
emphasizes  that  the  requirements  of 
§  1910.151  apply.  Tliat  existing  section 
includes  provisions  for  available 
medical  personnel,  first  aid  training  and 
supplies,  and  facilities  for  drenching  or 
flushing  of  the  eyes  and  body  in  the 
event  of  exposure  to  corrosive  materials. 

Because  of  the  hazard  of  electric 
shock  when  employees  are  performing 
work  (Ml  or  with  energized  lines  and 
equipment,  electric  power  generation, 
transmission,  and  distribution  workers 
suffer  electrocution  on  the  job. 
Cardiopulmonary  resuscitation  (CPR)  is 
necessary  In  the  event  of  electric  shock 
so  that  injured  employees  can  be 
revived.  CPR  must  be  started  within  4 
minutes  to  be  effective  in  reviving  an 
employee  whose  heart  has  gone  into 
fibrillation. 

OSHA  proposed  requiring  CPR 
training  for  field  crews  of  two  or  mora 
employees  (a  minimum  of  two  trained 
employees)  and  for  fixed  worksites 
(enough  trained  employees  to  provide 
assistance  within  4  minutes).  The 
proposal  requested  comments  on 
whether  the  requirement  was  reasonable 
and,  if  changes  were  suggested,  on  what 
the  costs  and  benefits  of  the  suggested 
changes  would  be. 

Many  commenters,  including  NIOSH, 
IBEVJ,  UWUA.  and  EEI,  supported 
requiring  CFR  training  for  electric 
power  generatioiv  transmission,  and 
distribution  workers,  though  some 
disagreed  with  the  language  contained 
in  the  proposed  rule  (Ex.  3-21,  3-46,  3- 
76,  3-«2.  3-103.  3-107.  3-112). 
However,  the  National  Arborist 
As.sociation  argued  that  line-clearance 
tree  trimmers  did  not  face  a  significant 
risk  of  electric  shock  (Ex,  3-113,  58;  LA 
Tr.  338-340).  This  obiection  was  also 
raised  by  tree  trimming  companies  and 
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electric  utility  companies  (Ex.  3-48,  3- 
63,  3-67,  3-75.  3-90,  3-91,  3-92,  3-98. 
3-99.  3-104).  Robert  Felix,  Executive 
Vice  President  of  the  National  Arborist 
Association,  claimed  that  a  survey  of  55 
of  their  member  companies,  who 
perform  90  percent  of  the  line-clearance 
tree-trimming  work  in  the  nation, 
accounted  for  10  fatalities  over  a  3-year 
period  (Ex.  58).  None  of  the  fatalities 
was  caused  by  contact  with  an  electric 
power  line.  He  also  asserted  that 
OSHA's  o%vn  fatality  data  did  not 
demonstrate  a  risk  of  electrocution  for 
line-clearance  tree  trimmers  because  the 
data  did  not  distinguish  between  line- 
clearance  and  non-line-clearance  tree 
trimming.^ 

Exhibit  9-6  contains  all  accident- 
related  inspections  for  the  period  April 
1984  to  September  1989.  In  this  exhibit. 
there  are  19  fatalities  for  companies  in 
Standard  Industrial  Code  (SIC)  0783  that 
the  data  indicate  involve  hne-clearance 
tree-trimming  work.  Ahhough  SIC  0783 
includes  companies  that  do  not  perform 
line-clearance  tree  trimming  work  as 
well  as.those  that  do,  other  information 
in  the  printout  can  be  used  to  determine 
the  type  of  work  being  performed.  The 
abstract  usually  indicates  that  this  was 
the  type  of  work  being  performed,  but 
sometimes  this  information  can  be 
gleaned  from  other  data  in  the  report, 
such  ss  the  voltage  involved 
(transmission  line  voltages,  69  kV  and 
higher,  are  assiimed  to  involve  line 
clearance  as  such  lines  are  not  typically 
present  during  residential  tree  work)  or 
the  establishment  inspected  (that  is.  an 
electric  utility).  Of  these  19  fatalities.  12 
(63  pefx:ent)  were  due  to  electric  shock. 
Exhibit  9-1  contains  descriptions  of 
accidents  related  to  trimming  trees  near 
overhead  power  lines.  It  covers  a  period 
from  approximately  April  1984  to 
December  1986  and  describes  15 
accidents  involving  14  fatalities  and  3 
injuries.  Five  of  these  accidents  (five 
deaths)  appeared  to  involve  line- 
clearance  tree  trimming  activities — ^two 
so  state  in  the  abstract;  one  involved  a 
"trained  employee"  trimming  along  a 
161-kV  right  of  way  (Ex.  9-6.  same 
accident);  one  involved  contact  with  a 
B9-kiIovoU  power  line;  and  one 


*'NAA  »Iso  n«ed  th«l  Eastern  Resoarch  Group. 
Inc.  (ERG),  tn  Ht  "Preparation  of  an  Economic 
mpac!  Study  for  the  Proposed  OSHA  Regulation 
:;overing  Electric  Power  Generation.  Transmission, 
ind  Distribution"  fEx.  4).  estinwled  a  much  lower 
.^cidence  of  fatalities  to  line-clearance  tree- 
rimming  awn — between  rero  and  four  per  year, 
■lowever.  the  ERG  estimate  was  ba^ed  on  two 
iource?  IBEW  accidsrrt  reports  and  the  National 
\rborist  Assaciatioo  data.  A*  the  IBEW  does  not 
epreseni  many  Una-clearance  tree  trimmer*,  it 
:dnnot  be  expected  to  be  in  receipt  of  ntany  reports 
ly  its  members  on  line-clearance  txee-trimming 
iccidents.  The  NAA  survey  included  no 
iectrocutions. 


involved  an  inspection  of  an  electric 
cooperative  (Ex.  9-6,  same  accident). 
Only  four  of  the  reports  (5  deaths) 
apparently  dealt  with  residential  tree 
trimming.  One  of  the  reports  concerned 
a  line-clearance  tree  trimmer  who 
received  bums  only  (no  fatality).  The 
other  abstracts  related  to  accidents 
which  could  have  related  to  either  line- 
clearance  or  non-line-clearance  work. 
This  exhibit  alone  shows  that  a 
minimum  of  5  electrocutions  involving 
line-clearance  tree-trimming  activities 
occurred  during  this  2.75-year  period, 
and  the  true  number  is  likely  to  be  even 
higher.2i 

It  is  not  clear  why  the  NAA  survey 
failed  to  include  any  electrocutions;  22 
however,  the  OSHA  data  amply 
demonstrate  the  risk  faced  by  these  tree- 
trimming  employees.  An  estimated  8 
line-clearance  tree-trimming  employees 
are  electrocuted  each  year  out  of  a 
population  of  approximately  36,000 
full-time  positions  for  a  fatality  rate  of 
0.00022,  or  a  risk  of  electrocution  of  1 
in  100  over  a  45-jear  working  lifetime 
(Ex.  5).  OSHA  also  estimates  that  about 
40  workers  among  137,800  electric 
utility  employees  at  high  risk  under  the 
proposal  were  electrocuted  each  year  for 
a  fatality  rate  of  0.00029.  or  a  risk  of 
electrocution  of  1.3  in  100  over  a  45- 
year  working  lifetime  (Ex.  5).  On  this 
basis,  OSHA  has  determined  that  the 
risk  of  electrocution  for  line-clearance 
employees  is  about  75  percent  of  the 
risk  of  those  who  face  the  highest 
probability  of  death  from  electric  shock. 
Additionally,  employees  are  also 
exposed  to  injury  from  electric  shock; 
and,  while  the  OSHA  data  do  not 
accurately  reflect  injury  rates,  the 
Agency  has  found  that  injuries  from 
electric  shock  normally  occur  at  a  much 
greater  frequency  than  electrocutions 
(54  FR  5005-5006;  Ex.  5).  Therefore,  the 
Agency  concludes  that  employees 
involved  in  line-clearance  tree-trimming 
work  are  exposed  to  a  significant  risk  of 
electric  shock. 

Mr.  Robert  Felix  of  the  National 
Arborist  Association  further  argued  that 


Ji  For  various  reasons,  the  OSHA  fatality  reports 
in  Exhibits  9-1  and  9-6  did  not  record  all 
occupational  electrocutions  occurring  in  this 
period.  For  example,  despite  reporting 
requirements,  some  fatalities  are  simply  never 
reported  to  the  Agency.  Additionally,  the  OSHA 
data  i>ase  does  not  include  reports  from  ail  states 
with  their  own  approved  occupational  safety  and 
health  programs.  Further,  with  respect  to  Exhibit  9- 
1.  some  accident  reports  submitted  for  the  period 
covered  by  this  exhibit  were  not  reviewed  in  time 
to  be  entered  into  the  database. 

"  The  OSHA  data  were  submitted  after  the 
NPRM  was  pnbtished.'but  before  the  public 
hearing.  Equivalent  data  were  also  submitted  by 
OSHA  to  the  Subpart  S  work  practices  rulemaking 
and  were  available  even  before  $  1910.269  was 
proposed. 


CPR  was  of  dubious  value  with  respect 
to  injuries  caused  by  electric  shock.  In 
NAA's  post-hearing  brief,  he  stated: 

a  study  of  the  precise  issue  by  medical 
experts  (Cardiologist  F.  Gravino.  M.D.. 
F.A.C.C..  et  aL)  commissioned  by  NAA  and 
submitted  to  the  Record  as  part  of  NAA's 
post-hearing  evidence  submission  to  the 
Docket,  along  with  other  related  Record 
evidence,  demonstrates  the  following 
medical  assessment 

1.  *  •  *  There  is  no  demonstrated  value  of 
CPR  in  the  electric  injury  context. 

*  •         •         «         • 

2  *   *   •  CPR  is  of  no  value  to  a  person 
exposed  to  high  voltage  shock  because  of 
attendant  "iireversible  damage  of  either  the 
autonomic  nervous  system  or  the  card'ac 
tissue  itself"  (Gravino,  et  al.,  supra) 

•  •         •         •         • 

3  *   •   *  Lourer  voltage  contacts  from 
indirect  contacts  do  "not  respond  to  CPR" — 
see  National  Safety  Council  Newsletter  of 
)uly/ August  1990,  at  p.  1,  submitted  to  the 
Docket  by  NAA  as  part  of  its  post-hearing 
evidence  submission. 

Moreover,  such  lower  voltage  contacts  may 
induce  respiratory  block,  rather  than  cardiac 
block,  as  to  which  artificial  respiration, 
which  is  taught  to  line  clearance  tree 
trimmers  as  part  of  first-aid  training,  provides 
appropriate  afsistance.  for  which  CPR  would 
provide  no  additional  benefit — a  point 
conceded  by  NiOSH  (DC.  Tr.  35.  67). 

4.  *  *   *  Even  if  otherwise  appropriate  in 
an  electrical  context — a  fact  not  supported  by 
the  evidence— CPR  is  of  value  only  if 
followed  by  defibrillation  within  8  minutes 
of  the  onset  of  ventricular  fibrillation 

The  likelihood  of  getting  an  8  minute 
ambulance  response  time  to  a  line  clearance 
job  site  is  remote  (notwithstanding  the 
isolated  anecdotal  evidence  to  the  contrary 
arising  in  a  non  line  clearance  context  in 
Seattle,  Washington  and  West  Va). 

*   •  *  the  dubious  value  of  CPR  further  is 
attenuated  by  the  remote  likelihood  of 
obtaining  the  required  defibrillation  within  8 
minutes.  lEx.  58] 

Others  asserted  that  CPR  was  useful 
and  necessary  for  the  protection  of 
workers  exposed  to  electric  shock  (Ex. 
3-21.  3-76,  3-107).  Dr.  Richard 
Niemeier  of  NIOSH  stated  that  current 
medical  guidelines  recommend  CPR 
treatment,  as  follows. 

The  revised  "Standards  and  Guidelines  for 
Cardiopulmonary  Resuscitation  (CPR)  and 
Emergency  Cardiac  Care  (ECC)"  recommend 
the  same  treatment  for  cardiopulmonary 
arrest,  whether  spontaneous  or  associated 
widi  electrical  shock  (JAMA  1986].  The 
guidelines  noted  that  the  complications  of 
elecU-ic  shock  that  might  require  CPR  include 
tetany  of  the  muscles  used  for  breathing 
during  contact  with  the  electrical  current, 
prolonged  paralysis  of  breathing  musdes  for 
a  period  followitig  the  electric  contact,  and 
cardiac  arrest  This  discussion  considers  two 
categories:  (1)  lespiratory  arrest  (with  pulse) 
and  (2)  cardiac  arrest.  |Ex.  IS) 

NIOSH  reviewed  studies  on  the 
effectiveness  of  CPR  in  resuscitating 
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electric  shock  victims.  Regarding  this 
review  of  the  available  evidence.  Mr. 
Niemeier  stated: 

The  question  posed  by  OSHA.  at  this  time, 
however,  is  whether  sufficient  evidence 
exists  to  supfKirt  the  recommendation  that 
utility  linemen  work  in  pairs  and  be  trained 
in  CPK.  Medic&I  ethics  and  common  sense 
prohibit  a  prospective  study  with  random 
allocation  of  electrical  shock  or  other  cardiac 
arrest  victims  to  "CPR"  and  "non-CPR" 
groups.  This  question  must  be  answered, 
therefore,  by  clinical  epidemiologic  studies 
that  are  less  than  perfect.  Cummins  and 
Eisenberg  |198S|  reviewed  the  evidence 
regarding  the  relationship  of  early  CPR  and 
survival  following  cardiac  arrest.  The  authors 
found  nine  studies  that  they  considered 
credible  (before  1985);  all  nine  studies 
reported  that  early  CPR  had  a  beneficial 
effect.  Cummins  and  Eisenberg  |1985l 
concluded  that  the  evidence  clearly 
supported  the  concept  that  early  CPR  (begun 
on  the  scene  by  lay  persons)  leads  to  better 
survival  rates  than  CPR  delayed  until 
emergency  medical  personnel  arrive.  These 
studies  generally  exclude  trauma  victims 
from  analysis:  this  fact  does  not  preclude  the 
extrapolation  of  these  results  to  patients  with 
cardiac  rhythm  disturbances  secondary  to 
contact  with  electrical  energy.  [Ex.  15) 

The  IBEW  strongly  urged  OSHA  to 
require  CPR  training  for  those  exposed 
to  the  hazards  of  electric  shock,  stating: 

The  1BE\V  urges  OSHA  to  adopt  language 
which  would  require  every  employer  covered 
by  the  standard,  where  employees  can  be 
expected  by  the  nature  of  the  work  to  be 
exposed  to  hazardous  electrical  contact,  to 
train  employees  in  cardio-pulmonary 
resuscitation.  Line-Clearance  tree-trimming 
personnel  must  also  be  trained  in  CPR. 
Numerous  reports  of  accidents  and  life 
saving  incidents  submitted  by  IBEW  Local 
Unions  to  the  IBEW  International  Office, 
some  of  which  have  been  submitted  to  OSHA 
during  this  rulemaking,  argue  forcibly  for  this 
provision  in  the  standard.  Therefore,  the 
IBEW  fully  supports  the  OSHA  proposed 
Rulel910.269(b)(l)(i). 

During  the  public  hearing(s)  testimony  was 
given  regarding  the  effectiveness  of 
administering  CPR  to  electrocution  victims 
where  the  heart  is  in  a  state  of  fibrillation. 
The  Electric  Power  Research  Institute  did  a 
complete  study  of  this  issue  with  regard  to 
methods  of  jxjle  top  rescue.  [Ex.  61) 

The  EPRI  study  did  recognize  CPR  as 
part  of  their  recommended  treatment  for 
victims  of  electric  shock  (Ex.  57). 

While  the  Gravino.  et  al.,  report  cited 
in  the  NAA  post-hearing  comments  did 
indeed  point  out  several  factors  limiting 
the  usefulness  of  CPR  in  the  treatment 
of  electric  shock  injuries.^a  OSHA  is  not 


persuaded  that  CPR  cannot  revive  some 
victims  of  electric  shock.  In  fact,  the 
IBEW  testified  that  their  members  have 
used  CPR  to  save  lives,  and  their 
accident  records  report  the  use  of 
cardiopulmonary  resuscitation 
techniques  on  employees  injured  by 
electric  shock  (Ex  12-12;  DC  Tr.  559- 
561.  564-565).  The  NIOSH  testimony 
clearly  indicates  that  accepted  treatment 
of  unconscious  electric  shock  victims 
includes  the  application  of  CPR.  As  they 
stated,  "The  limited  data  available 
regarding  sunrfjval  after  contact  with 
electrical  energy  and  other  relevant  data 
on  factors  as.sociated  with  survival  after 
cardiopulmonary  arrest  support  the 
NIOSH  recommendations  |DC  Tr.  34]." 

OSHA  has  not  accepted  the  argument 
that  lack  of  fully  equipped  ambulances 
and  slow  response  times  negate  any 
benefit  that  CPR  training  would  provide. 
Though  it  is  true  that  ACLS  is  needed 
to  revive  the  heart  after  it  goes  into 
fibrillation.  Mr.  Heinz  Ahlers  of  NIOSH 
stated  that  defibrillation  is  not  necessary 
for  cases  of  complete  heart  stoppage 
(that  is,  the  heart  stops  beating 
completely  rather  than  fibrillates)  as 
occurs  in  response  to  some  electric 
shocks  (LA  Tr.  358-360).  Additionally, 
in  cases  of  fibrillation  of  the  heart 
muscle,  emergency  response  times  are 
quick  enough  (within  8  minutes  50 
percent  of  the  time  in  occupational  sites 
in  West  Virginia— EX]  Tr.  66-68)  and  the 
presence  of  defibri Hating  equipment  is 
present  in  sufficient  and  increasing 
quantities  (presently  in  25  percent  of  all 
licensed  ambulances — Ex.  58;  increasing 
over  time— DC  Tr.  67-68)  for  CPR 
provided  on  the  scene  by  crew  members 
to  have  an  impact  on  employee  safety 
on  a  country-wide  basis. 

For  the  foregoing  reasons,  OSHA  has 
determined  that  a  requirement  for  the 
training  of  employees  in 
cardiopulmonary  resuscitation 
techniques  is  necessary  and  appropriate. 
Therefore,  §  1910.269(b)(1)  retains  the 
proposal's  requirement  that  persons 
with  training  in  first  aid,  including  CPR, 
be  available  where  employees  are 
exposed  to  electric  shock  hazards. 

Some  commenters  did  suggest  that 
OSHA  clarify  the  standard  to  state  that 
CPR  was  required  only  for  employees 
exposed  to  the  hazards  of  electric  shock 
(Ex.  3-34,  3-80,  3-82, 3-88,  3-109,  3- 
123).  Messrs.  Nicholas  Reynolds,  Scott 


•iiThe  NAA  comments  misrepresent  the  study  in 
one  important  area  Their  comments  stated.  "CPR 
is  of  no  value  to  a  person  exposed  to  high  voltage 
shock  t>ecause  of  attendant  'irreversible  damage  of 
either  the  autonomic  nervous  system  or  the  cardiac 
tissue  itself.' ".  The  actual  statement  in  the  study 
was  "Exposure  to  extremely  high  voltage  (with 


attendant  high  amperage)  energized  electric  power 
tines  .  .  .  might  well  lead  to  irreversible  damage  of 
either  the  autonomic  nervous  system  or  the  cardiac 
tissue  itself.  .  .  .  CPR  would  be  of  no  value  in  the 
resuscit.ttion  of  a  person  so  exposed  [emphasis 
added)."  Additional  examples  are  given  of 
circumstances  that  minimize  the  usefulness  of  CPR. 
However,  no  statement  in  the  study  indicates  that 
CPR  is  of  no  value  generally  in  electric  shock  cases. 


DuBoff,  and  Allen  Flowers,  commenting 
on  behalf  of  several  electric  utilities, 
suggested  "[i  Incorporation  of  a  voltage 
level  threshold"  in  the  final  standard  by 
way  of  clarification  (Ex.  3-109).  The 
American  Public  Power  Association  and 
the  Tennessee  Valley  Authority 
recommended  adding  the  word 
"exposed"  before  "energized"  to  bring 
forth  the  intended  meaning  of  the 
requirement  (Ex.  3-60,  3-«2). 

OSHA  agrees  w  ith  these  comments 
and  has  clarified  the  rule  so  that  it 
applies  to  employees  "performing  work 
on  or  associated  with  exposed  lines  or 
equipment  energized  at  50  volts  or 
more".  This  will  clarify  that  the  rule 
does  not  apply  to  employees  working 
near  insulated  electric  equipment,  as  the 
exposure  to  electric  shock  hazards  is 
minimal.  It  also  establishes  a  50-volt 
threshold  that  has  previously  been 
recognized  in  the  Agency's  electrical 
standards  as  a  general  electric  shock 
hazard  limit.  (See  §§  1910.303(g)(2)(i). 
1910.304(0(1).  and  1910.333(a)(1)  for 
examples.) 

Proposed  §  1910.269(b)(l)(i)(A)  would 
have  required  two  CPR-trained  persons 
for  field  work  that  involved  two  or  more 
employees.  The  National  Arborist 
Association  argued  that  requiring  a 
minimum  of  two  trained  persons  was 
not  feasible  for  line-clearance  tree 
trimming  contractors  (Ex.  3-113,  58;  LA 
Tr.  375-377).  Others  also  noted  the 
difficulty  of  manning  crews  with  two 
trained  employees  at  all  times,  due  to 
the  extensive  use  of  two-person  crews 
and  the  80-percent  turnover  rate  in  the 
industry  (Ex.  3-60,  3-63,  3-67,  3-77,  3- 
87,  3-90,  3-91.  3-98.  3-100,  3-118). 
NAA  made  this  statement  in  their  post- 
hearing  comment  (Ex.  58): 

Finally,  CPR  is  not  feasible  for 
implementation  in  the  line  clearance  tree 
trimming  industry  because  the  industry's 
employee  turnover  rate  is  81%  per  year! 
Thus,  as  currently  proposed  by  OSHA,  a  line 
clearance  contractor  could  not  field  a  typical 
two  man  line  clearance  crew  until  at  least 
one  member  was  trained  in  CPR,  and  no 
sooner  than  the  new  employee  is  trained, 
statistically,  the  odds  are  he  will  quit!  See 
NAA  survey  of  memtiers'  employee  turnover 
for  line  clearance  crews,  submitted  to  the 
Record  as  part  of  NAA's  post-hearing 
evidence  submission.  This  survey  shows  that 
fully  one  third  of  new  hires  are  gone  within 
30  days,  almost  half  are  gone  in  60  days.  59% 
are  gone  in  90  days,  70%  are  gone  in  6 
months.  78%  are  gone  in  9  months,  and  81% 
are  gone  in  a  year.  Thus,  because  having  to 
train  all  of  these  imminent  quits  is  an 
extraordinarily  expensive  outlay 
[FOOTNOTE:  •'S8.280,00O-€lmost  four 
times  OSHA's  estimate — see  our  pre-hearing 
Comment"!  of  dubious  use  in  any  event,  we 
respectfully  submit  that  this  prop)osal 
exceeds  OSHA's  proper  exercise  of  its 
legitimate  authority. 
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NAA  did  acknowledge,  however,  that 
the  "logistical  infeasibility"  of  theCPR 
training  requirement  could  be 
minimized  by  allowing  employers  to 
phase  in  training  of  new  employees  after 
they  have  been  hired  (Ex.  58;  LA  Tr. 
376-377).  In  their  post-hearing 
comment,  they  suggested  a  phase-in 
period  of  6  months  for  newly  hired 
employees  (Ex.  58). 

The  Agency  has  accepted  the  need  for 
flexibility  in  applying  the  rule  to 
employers  *vho  experience  a  high 
turnover  of  employees  or  who.  for  other 
reasons,  are  fiaced  with  the  problem  of 
maiming  two-person  crews  with  many 
new  employees.  The  final  rule  does 
require  the  presence  of  two  persons 
trained  in  fbrst  aid,  including  CFR,  for 
field  crews  consisting  of  two  or  more 
employees.  However,  aa  exception  is 
made  to  allow  an  employer  to  provide 
only  one  CPR-trained  person  if  all  new 
emploj^ees  are  trained  in  first  aid. 
including  caniiopulfnanary 
resuscitation,  within  3  months  of  their 
hiring  dates.  OSHA  believes  that  the  3- 
month  delay  in  the  training  of  new 
employees  will  minimize  the  economic 
impact  on  line-clearance  tree-trimming 
contractors  (as  well  as  any  other 
employers  who  experience  a  high  rate  of 
turnover  with  new  employees).  As  NAA 
testified,  most  of  the  turnover  occurs 
within  the  first  3  months  of  an 
employee's  tenure.  Line-dearaiK*  tree 
trimmers  that  remain  beyond  3  months 
are  required  to  be  trained;  and.  if  they 
then  quit  and  are  hired  by  another  fiirn 
after  that,  the  traiaing  they  have  already 
received  can  be  used  by  their  new 
employer  lor  com|>liance  with 
paragraph  [b)i.ll  Additionally,  the  3- 
month  delay  in  training  new  employees 
provides  a  built-in  exception  for 
students  hired  during  the  simimer 
breaV. 

OSHA  believes  that  this  rule  gives 
line-clearance  tree-trimming  contractors 
and  other  small  employers  flexibility  by 
permitting  new  employees  to  be  trained 
within  3  moBths  of  being  hired.  It  also 
maximizes  safety  for  exposed  employees 
by  requiring  all  employees  to  be  trained 
inCPR. 

Paragraph  (bKDHMB)  of  proposed 
§  1910.269  wonM  have  required  the 
presence  of  enon^  (TR-trained 
individuals  to  enable  emergency 
treatmecl  to  begin  within  4  minutes  of 
an  accident.  Many  commenters  objected 
to  the  imposkkMi  of  a  time  limit  on  the 
response  to  aa  Kxadsnt  (Ex.  3-20,  ^-^39, 
3-42.  y-m,  3-112. 3-123.  3-l31|.  Mast 
claimed  fhai  a  Mricken  emphayee  may 
not  be  dtacovered  for  a  while,  waking  it 
impossilde  for  enplqyers  to  meet  the 
standard.  Some  commenteis  suggested 
modifyiog  the  rule  to  apply  the  4- 


minute  limit  starting  with  discovery  of 
the  accident  (Ex.  3-39.  3-73.  3-g3). 
Others  reconunended  more  general 
language,  such  as  "as  soon  as  practical ". 
"as  soon  as  possible",  or  simply 
"trained  persons  shall  be  available"  (Ex. 
3-20.  3-80.  3-123,  56). 

OSHA  intended  proposed  paragraph 
(b)(lKJ)(B)  to  provide  guidance  in  the 
d^ermination  of  the  number  of  trained 
people  necessary  for  prompt  application 
of  first  aid  or  CPR  in  the  event  of  an 
accident.  The  4-minute  time  given  in 
the  proposal  was  not  intended  as  an 
absolute  time  limit  on  responding  to  an 
accident  and  did  not  acoount  for  delays 
in  discovering  an  accident.  In  fact,  at  the 
public  hearing.  Agency  representatives 
stated  that  the  proposal  was  written  in 
performance  language  and  that  the 
standard  would  be  enforced  by 
determining  the  time  it  would  take  for 
a  CPR-trained  individual  to  get  to  an 
injured  employee  (DC  Tr  201-203).  If 
the  provision  were  worded  so  that  the 
number  of  trained  employees  was  based 
on  the  total  time  after  discovery  of  the 
accident  travel  time  between  the 
nearest  trained  person  and  the  exposed 
employee  would  not  always  be  counted. 
OSHA  believes  that  it  is  important  for 
cardiopulmonary  resuscitation  to  begin 
within  4  minutes  of  an  electric  shock 
injury.  The  record  indicates  that  once 
that  time  has  passed  CPR  is  of  limited 
usefulness.  The  Agency  also  believes 
that  it  is  important  for  the  final  rule  to 
incorporate  this  objective.  OSHA  has 
reworded  this  requirement  however,  to 
state  its  intent  that  exposed  employees 
be  no  more  than  4  minutes  from  a  CPR- 
trained  person. 

Some  commenters  were  also 
concerned  that  remote  work  stations 
with  limited  staffs  could  not  meet  the 
requirement  proposed  for  fixed  work 
locations  (Ex.  3-42.  3-102.  3-112).  To 
respond  to  these  comments.  OSHA  has 
added  the  following  exception: 

However,  where  the  existing  tiumberof 
employees  ic  insufOcient  to  naeet  this 
requirement  (at  a  remote  substation,  ior 
example).  all  employees  at  the  work  locatioji 
shall  be  trained. 

Proposed  §  1910.269{b)(l)(ii)  would 
have  required  first  aid  training  to  be 
equivalent  to  the  training  provided  by 
the  American  Red  Cross.  This  provision 
was  proposed  to  define  the  quality  of 
first  aid  training  required.  In  the 
preamble  to  the  proposal.  OSHA 
requested  comments  on  whether  there 
were  additional  training  programs  that 
provide  equivalent  trainii^g  and  thai 
should  also  have  been  listed  la  the 
regulation. 

Several  oonuaentMS  listed 
organizatfaos  tim  pravide  first  aad  or 


CPR  training  equivalent  to  that  given  by 
the  American  Red  Cross  (Ex.  3-21.  3-24, 
3-42,  3-59. 3-60,  3-69,  3-123).  In  the 
past,  OSHA  recognized  many  other 
organizations  as  having  acceptable  first  ' 
aid  training  programs  under 
§  1910.151ft)),  through  the  use  of 
interpretations  and  formal  compliance 
documents  (CPL  instructions). 

While  the  American  Red  Cross  first 
aid  training  program  is  nationally 
recognized.  OSHA  believes  that 
accrediting  this  organization  in  the  text 
of  the  standard  would  give  it  greater 
visibility  than  others  who  provide 
equally  protective  programs.  OSHA  also 
belie\"es  that  listing  all  currently 
f  recognized  first  aid  courses  is  not 
practical,  especially  since  the  Agency 
no  longer  formally  acknowledges  such 
programs.  Instead  of  recognizing 
individual  programs.  OSHA  has 
adopted  guidelines  for  the  evaluation  of 
first  aid  training  by  competent 
professionals  as  well  as  by  compliance 
staff  in  the  context  of  workplace 
inspections  (OSHA  instruction  CPL  2- 
2.53).  Because  these  guidelines  are 
already  in  place,  there  is  no  need  to 
address  this  issue  in  §  19ia269. 
Additionally,  generic  requirements  on 
first  aid  training  belong  in  §  1910.151. 
w^ere  they  would  apply  generally, 
rather  than  in  §  1910.269,  where  they 
would  apply  only  to  electric  power 
generation,  transmission,  and 
distribution  work.  Therefore.  OSHA  has 
decided  not  to  carry  proposed  paragraph 
(b)(l)(ii)  forward  into  the  final  rule.  The 
Agency  will  continue  to  use  tbe 
guidelines  in  CPL  2-2.53  to  determine 
the  adequacy  of  first  aid  training  courses 
provided  to  empfoyees. 

In  S  1910.269(b)(2),  OSHA  proposed 
that  first  aid  supplies  recommended  by 
a  physician  be  placed  in  weatherproof 
containers,  unless  stored  indoors,  and 
that  these  containers  be  readily 
accessible.  This  was  to  ensure  that 
proper  first  aid  supplies  are  available 
and  are  in  good  condition  when  needed. 

Several  comments  objected  to  the 
laitguage  "(Qirstaid  supplies 
recommended  by  a  physician"  (Ex.  3- 
21.  3-69,  3-66,  3-102,  3-109.  3-123). 
They  expressed  the  concern  thai  this 
term  was  too  ambiguous  and  wouid  ruie 
out  commercialiy  available  first  aid  kits. 
This  langua^  was  taken  ^t>m  existing 
§  1910.151(b).  it  was  the  intent  of  the 
proposal  that  the  first  aid  supplies 
required  by  this  cunent  legulatioa  be 
stored  in  weathequoof  oontatners.  It 
was  not  intendad  that  the  existing 
piovisioa  be  aiodified  by  the  new 
standard  to  eaquara  difiarent  typec  or 
amfounts  of  first  aad  euppbes.  1^  express 
this  iiMot  mora  dearly,  the  final  rale 
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replaces  "recommended  by  a  physician" 
with  "required  by  §  1910.151(b)'''. 

Two  commenters  suggested  that  the 
regulation  not  require  first  aid  supplies 
stored  in  vehicles  to  be  kept  in  a 
weatherproof  container  (Ex.  3-20,  3-80). 
They  argued  that  storing  the  supplies 
inside  a  vehicle  would  protect  them 
from  the  weather. 

OSHA  has  decided  to  require  first  aid 
supplies  that  may  be  exposed  to  the 
weather  to  be  kept  in  weatherproof 
containers.  This  performance-oriented 
language  would  thus  require  the 
supplies  to  be  protected  from  the 
elements  only  if  it  is  necessary.  (It 
should  be  noted  tiiat  §  1926.50(d)(2) 
requires  first  aid  supplies  to  be  kept  in 
weatherproof  containers.  Thus,  first  aid 
kits  used  in  construction  would  have  to 
be  weatherproof  in  any  event.) 

Paragraph  (b)(3)  of  §1910.269 
proposed  that  first  aid  kits  be 
maintained  ready  for  use  and  be 
inspected  at  least  annually  in 
accordance  with  an  established 
schedule.  OSHA  proposed  this 
provision  to  ensure  that  first  aid  kits  are 
maintained  with  all  of  the  proper 
equipment. 

The  Utility  Workers  Union  of  America 
questioned  the  adequacy  of  the 
requirement  for  annual  inspections  (Ex. 
3-76;  DC  Tr.  413).  Mr.  Marshall  Hicks 
of  the  U\VUA  stated: 

In  dealing  with  paragraph  (b)(3).  the 
requirement  for  an  annual  inspection  of  first- 
aid  kits  we  also  feel  is  totally  inadequate. 
And  again  speaking  from  personal 
experience,  in  the  system  where  I  was 
employed,  the  first-aid  kits,  ladders  and  fire 
extinguishers  were  inspected  on  a  monthly 
basis. 

And  even  on  a  monthly  basis,  we  found 
that  substantial  amounts  of  supplies  from  the 
first-aid  kits  were  missing  or  previously  used 
and  had  to  be  restocked.  On  an  annual  basis, 
I  am  afraid  that  in  less  than  six  months  that 
the  first-aid  kits  would  be  totally  empty  if 
they  were  notinspected  and  replenished  on 
a  routine  basis.  We  would  therefore  request 
or  suggest  that  OSHA  reconsider  this 
proposal  and  require  a  monthly  inspection  of 
first-aid  kits. 

OSHA  is  also  concerned  that  supplies 
might  not  be  adequate  if  inspections  are 
made  on  an  annual  basis.  However, 
there  is  no  evidence  tliat  monthly 
checks  are  necessary  or  adequate. 
Therefore,  the  final  rule  carries  forward 
the  proposed  requirement  for  an  annual 
inspection  and  also  requires  first  aid 
kits  to  be  examined  often  enough  to 
ensure  that  expended  supplies  are 
replaced  on  a  timely  basis. 

Paragraph  (c).  In  paragraph  (c)  of 
§  1910.269.  OSHA  requires  a  job  briefing 
to  be  conducted  before  each  job.  Most  of 
the  work  performed  under  the  standard 
requires  planning  in  order  to  ensure 


employee  safety  (as  well  as  to  protect 
equipment  and  the  general  public). 
Typically,  electric  power  transmission 
and  distribution  work  exposes 
employees  to  the  hazards  of  exposed 
conductors  energized  at  thousands  of 
volts.  Power  generation  work  frequently 
involves  electrical  hazards,  as  well  as 
the  hazards  of  air  pressures  in  the  range 
of  15  to  500  pounds  per  square  inch,  of 
water  pressures  of  35  to  4000  pounds 
per  square  inch,  of  chemical  injection 
systems  of  250  to  4000  pounds  per 
square  inch,  of  steam  pressures  of  15  to 
4000  pounds  per  square  inch  at 
temperatures  of  up  to  1000  degrees 
Fahrenheit,  and  of  hazardous  substances 
(LA  Tr.  50).  If  the  work  is  not 
thoroughly  planned  ahead  of  time,  the 
possibility  of  human  error  is  increased 
greatly.  To  avoid  problems,  the  task 
sequence  is  prescribed  before  work  is 
started.  For  example,  before  climbing  a 
pole,  the  employee  must  determine  if 
the  pole  is  capable  of  remaining  in  place 
and  if  minimum  approach  distances  are 
sufficient,  and  he  or  she  must  determine 
what  tools  will  be  needed  and  what 
procedure  should  be  used  for 
performing  the  job.  Without  job 
planning,  the  worker  may  ignore  the 
minimum  approach  distance 
requirements  or  may  have  to  reclimb  the 
pole  to  retrieve  a  forgotten  tool  or 
perform  an  overlooked  task,  resulting  in 
increased  exposure  to  the  hazards  of 
falling  and  contact  with  energized  lines. 

When  more  than  one  employee  is 
involved,  the  job  plan  must  be 
communicated  to  all  the  affected 
employees.  If  the  job  is  planned  but  the 
plan  is  not  discussed  with  the  workers, 
one  employee  may  perform  his  or  her 
duties  out  of  order  or  may  otherwi.se  not 
coordinate  activities  with  the  rest  of  the 
crew,  endangering  the  entire  crew. 
Therefore,  OSHA  is  requiring  a  job 
briefing  before  work  is  started.  The 
briefing  would  cover:  hazards  and  work 
procedures  involved,  special 
precautions,  energy  source  controls,  and 
requirements  for  personal  protective 
equipment. 

OSHA  received  numerous  comments 
about  the  practicality  of  enforcing  the 
requirement  for  job  briefings  (Ex.  3-9. 
3-13.  3-69,  3-71. 3-123,  3-125,  3-128, 
62-16.  62-18,  62-22,  62-38).  Expressing 
the  concerns  of  many  of  these 
commenters,  the  Nashville  Electric 
Service  stated: 

NES  believes  job  briefing  is  important,  and 
it  has  been  its  experience  that  such  job 
briefings  are  already  in  place.  The  mandating 
of  such  a  technical  requirement  imposes  a 
burden  which  is  very  difficult  to  enforce  and 
would  negate  the  primary  object  of  job 
briefings;  that  is,  to  ensure  thq^^jew 


members  are  aware  of  all  work-related 
hazards.  [Ex.  62-22] 

Additionally,  several  commenters 
objected  to  the  additional  paperwork 
burden  that  would  be  imposed  by  the 
requirement  (Ex.  3-20,  3-53,  3-80,  ."?- 
109,  3-123). 

Others  supported  OSHA's 
requirement  for  job  briefings  (Ex.  3-9, 
3-46,  3-59,  3-107,  3-115;  LA  Tr.  50- 
53).  Even  those  who  disagreed  with  the 
language  in  proposed  §  1910.269(c) 
accepted  the  importance  of  planning  the 
work  and  discussion  of  the  job  plan 
among  employees  involved  in  the  work. 
As  the  Nashville  Electric  Service  noted, 
job  briefings  are  already  being  done. 

OSHA  has  carried  the  requirement  for 
these  briefings  forward  into  the  final 
rule.  The  concern  of  those  who  objected 
to  the  paperwork  burden  is  unfounded. 
The  final  rule,  like  the  propo.sal  before 
it,  does  not  contain  a  provision  for 
making  or  keeping  records  of  these 
briefings. 

The  introductory  text  in  proposed 
§  1910.269(c)(1)  was  worded  as  follows: 

Before  starting  each  job,  the  employer  shall 
ensure  that  the  employee  in  charge  shall 
conduct  a  job  briefing  with  the  employees 
involved.  The  briefing  shall  cover  such 
subjects  as:  hazards  associated  with  the  job, 
work  procedures  involved,  special 
precautions,  energy  source  controls,  and 
personal  protective  equipment  requirements. 

Some  comments  objected  to  the 
phrase  "the  employer  shall  ensure  that" 
(Ex.  3-20.  3-44.  3-58,  3-69.  3-71.  3-80, 
3-112,  3-123).  These  commenters 
offered  suggested  substitutions,  such  as 
"the  employer  shall  require"  and  "the 
employee  in  charge  shall  conduct".  For 
example,  Mr.  Carl  Behnke  of  EEI  stated: 

while  a  utility  may  require  that  supervisors, 
foremen  and  other  employees  assigned  the 
responsibility  for  directing  work  activities 
perform  certain  tasks  such  as  conducting  a 
job  briefing,  the  utility  cannot  "ensure"  or 
"guarantee"  that  such  a  briefing  will  in  fact 
be  conducted  each  and  every  time  it  would 
be  necessary  and  appropriate  to  do  so.  This 
is  an  effort  to  impose  strict  liability  which  is 
beyond  OSHA's  statutory  authority,  and  thus 
is  inappropriate  regulatory  language. 
{Footnote  omitted.)  An  employer  can  be 
required  under  OSHA  only  to  establish  and 
communicate  a  policy  requiring  that  a  job 
briefing  be  conducted,  and  implement 
appropriate  disciplinary  action  against  those 
who  are  assigned  the  responsibility  but  fail 
to  carry  it  out. 

In  the  EEI/IBEW  draft,  the  responsibility 
for  conducting  the  job  briefing  would  be 
delegated  by  the  employer  to  the  "employee 
ill  charge."  This  might  include  a  supervisor 
or  senior  employee  at  the  location  who  is 
familiar  with  the  work  to  be  performed.  The 
performance-oriented  wording  contained  in 
the  EEI/IBEW  submittal  represents  a  more 
reasonable  and  rational  approach  to  the  issue 
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nf  job  brieflng  and  should  be  substituted  for 
OSHA's  proposed  language.  (Ex.  3-112) 

OSHA  has  rejected  these  arguments. 
Ail  the  suggested  alternatives  to  the 
proposed  language  attempt  to  absolve 
employers  of  duties  that  must  be 
imposed  to  protect  employees  to  the 
fullest.  As  noted  by  Mr.  Behnke.  the 
EEI/IBEW  draft  language  places  the 
responsibility  for  compliance  on  the 
employee  in  charge.  The  standard 
properly  places  the  responsibility  on  the 
employer  to  see  that  job  briefings  are 
conducted.  Mr.  Behnke  also  noted  that 
an  employer  can  be  required  to  establish 
and  communicate  a  policy  requiring 
that  job  briefings  be  conducted  and  to 
implement  appropriate  disciplinary 
action  against  those  who  are  assigned 
the  task  but  fail  to  carrv  it  out  (Ex.  3- 
1 12).  The  Agency  feels  that  the  EEI/ 
IHEVV  draft  language  does  not  convey 
the  full  weight  of  these  duties  to 
employers.  Likewise,  terms  such  as  "the 
employer  shall  require"  impose  only  a 
small  part  of  the  responsibility  for 
compliance  on  employers. 

The  current  General  Industry- 
Standards  and  Construction  Standards 
contain  many  examples  of  the  phrase 
"the  employer  shall  ensure". 2-»  This 
language  does  not  make  the  employer  an 
absolute  guarantor  of  an  employee's 
compliance.  In  fact,  the  Agency 
recognizes  unpreventable  employee 
misconduct  as  an  affirmative  defense  to 
a  citation,  and  OSHA's  policy  is  not  to 
issue  a  citation  where  the  employer  has 
fulfilled  his  or  her  responsibilities  to 
inform  the  employee  of  an  adequate 
work  rule  and  to  enforce  that  rule 
uniformly. 2' 

For  these  reasons.  OSHA  has  carried 
forward  the  language  of  the  proposed 
provision  without  substantive  change. 

Under  paragraph  ,  at  least  one  briefing 
is  required  to  be  conducted  before  the 
start  of  each  shift.  Only  one  briefing  in 
a  shift  is  needed  if  all  the  jobs  are 
similar  in  nature.  Additional  planning 
discussions  must  take  place  for  work 
involving  significant  changes  in  routine. 
For  example,  if  the  first  two  jobs  of  the 
day  involve  working  on  a  deenergized 
line  and  the  third  job  involves  working 
on  energized  lines  with  live-line  tools, 
separate  briefings  must  be  conducted  for 
each  type  of  job. 


"See.  for  exar.iple,  §§  1910.95.  1910.147. 
1910.151.  1910.183.  1910.184.  1910.217.  1910.268. 
1910.1001.  1910.1028.  1910.1030.  1910.1047. 
1910.1048.  1910.1200.  1910.1450,  1926.24,  1926.50. 
1926.58.  1926.59.  1926.403.  1926.431.  1926.605. 
1926.800.  and  1926.1053.  The  individual  paragraph 
numbers  have  tieen  omitted  because  they  are  too 
numerous.  Similar  language,  such  as  "the  employer 
shall  insure"  and  "the  employer  shall  assure",  also 
occurs  throughout  the  OSHA  standards. 

"Occupational  Safety  and  Health  Administration 
Field  Operations  F  lanual.  Chapter  5,  Section  E. 


Under  paragraph  (c)(2).  the  required 
briefing  would  normally  consist  of  a 
concise  discussion  outlining  the  tasks  to 
be  performed.  However,  if  the  work  is 
particularly  hazardous  or  if  the 
employees  may  not  be  able  to  recognize 
the  hazards  involved,  then  a  more 
thorough  discussion  must  take  place. 
With  this  provision.  OSHA  recognizes 
that  employees  are  familiar  with  the 
tasks  and  hazards  involved  with  routine 
work.  However,  it  is  important  to  take 
the  time  to  carefully  discuss  unusual 
work  situations  that  may  pose 
additional  or  different  hazards  to 
workers.  (See  also  the  preamble 
discussion  of  §  1910.269(a)(2)(iv).) 
OSH.A  has  included  a  note  following 
this  paragraph  in  the  final  rule  to  clarify 
that,  regardless  of  how  short  the 
discussion  is,  the  briefing  must  still 
touch  on  all  the  topics  listed  in  the 
introductory  text  of  paragraph  (c). 

Proposed'^  1910.269(cT(3)  would  have 
exempted  employees  working  alone 
from  the  requirements  for  job  briefings. 
Though  it  would  still  be  important  for 
the  employee  to  plan  the  work,  OSHA 
felt  that  work  procedure  discussions 
would  not  have  relevance  for  a  single 
worker  inasmuch  as  there  would  be  no 
one  else  available  for  discussion. 
However,  in  the  preamble  to  the 
proposal.  OSHA  requested  comments  on 
the  need  for  and  desirability  of  a 
requirement  for  job  planning  for  these 
workers. 

OSHA  received  several  comments 
supporting  the  proposed  exemption  of 
employees  working  alone  from  the 
requirement  for  job  briefings  (Ex.  3-20, 
3-»2.  3-107.  3-112).  The  Los  Angeles 
Department  of  Water  and  Power  argued 
that  it  would  be  superfluous  to  require 
job  planning  for  ah  employee  who 
reports  alone  at  the  job  location  (Ex.  3- 
20).  Union  Electric  Company  was 
concerned  about  the  practicality  of  suc:h 
a  requirement  (Ex.  3—42). 

NIOSH  and  the  National  Electrical- 
Manufacturers  Association  supported  a 
provision  requiring  job  planning  for 
employees  working  alone  (Ex.  3-21.  3- 
81).  NIOSH  reported  that  several  of  their 
reports  of  fatalities  among  utility 
workers  indicate  that  a  thorough  job 
briefing  may  have  prevented  a  fatality 
(Ex.  3-21).  They  argued  that  the 
acknowledged  hazards  of  overhead  line 
work  should  require  prior  planning  with 
a  supervisor  for  each  day's  task  and 
each  new  location.  The  LTVVUA  also 
supported  a  requirement  that  applied  to 
employees  working  alone  (DC  Tr.  424: 
LA  Tr.  44). 

Even  in  the  preamble  to  the  proposal. 
OSHA  recognized  the  importance  of  job 
planning  for  all  employees.  The  Agency 
does  not  believe  that  an  employee  who 


labors  alone  needs  to  plan  his  or  her 
tasks  any  less  than  one  who  is  assisting 
others.  Several  fatalities  in  the  record 
involved  a  lone  employee  who  could 
have  benefitted  from  better  job  planning 
or  perhaps  a  briefing  with  the 
supervisor  before  the  job  started  (Ex.  3- 
21.  9-2,  12-12).  Therefore,  OSHA  has 
included  a  requirement  for  job  plarming 
for  these  employees.  The  language  in 
§  19t0.269(c)(3)  of  the  final  rule  reads  as 
follows: 

An  employee  working  alone  need  not 
conduct  a  job  briefing.  However,  the 
employer  shall  ensure  that  the  tasks  to  be 
performed  are  planned  as  if  a  briefing  were 
required 

OSHA  believes  that  this  provision 
will  encourage  additional  planning  of 
the  job. 

Paragraph  (dl.  Paragraph  (d)  of 
§  1910.269  contains  hazardous  energy 
control  (lockout/tagout)  requirements. 
The  provisions  of  this  paragraph  in  the 
proposal  were  patterned  after  the 
national  consensus  standard  of  the 
American  National  Standards  Institute. 
ANSI  Z244. 1-1982,  "American  National 
Standard  for  Personal  Protection — 
Lockout/Tagout  of  Energy  Sources- 
Minimum  Safety  Requirements  "  (Ex.  2- 
21).  In  addition,  the  provisions  of  the 
proposed  paragraph  were  consistent  and 
compatible  with  the  generic  procedures 
originally  contained  in  OSH.^s 
proposed  general  industry-  standard  for 
control  of  hazardous  energy  sources 
(lockout/tagout).  which  was  published 
on  April  29.  1988  (53  FR  15496). 

After  the  electric  power  generation, 
transmission,  and  distribution  standard 
was  proposed,  a  final  general  industry 
standard  on  the  control  of  hazardous 
energy  sources  was  issued  (September  1. 
1989.  54  FR  36644).  In  order  to  ensure 
that  issues  raised  in  that  rulemaking 
were  also  considered  in  this  one.  OSHA 
incorporated  the  entire  lockout/tagout 
record  into  the  record  on  §  1910.269  (^A 
FR  4982).-"' The  Agency  stated  in  the 
preamble  to  proposed  §  1910.269  that,  if 
it  was  determined  that  final  §  1910.269 
would  contain  lockout  and  tagging 
provisions,  these  requirements  would  be 
the  same  as  those  in  the  final  generic 
lockout/tagout  standard,  except  as 
necessary  to  provide  for  unique 
situations  in  electric  power  generation 
work.  OSHA  used  this  guideline  in 
developing  paragraph  (d)  of  the  final 
electric  power  generation,  transmission, 
and  distribution  standard. 

OSHA  received  numerous  comments 
on  this  issue.  Utility  representatives 


3*  UWUA.  lx»cal  246.  also  requested  that  OSHA 
incorporate  this  evidence  into  the  electric  power 
generation.  iransmiMion.  and  distribution 
rulenuking  (LA  Tr.  451. 
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generally  argued  that  utility  tagging 
systems  are  unique  and  provide  a  high 
degree  of  safety  to  their  employees  (Ex. 
3-20.  3-32. 3-42, 3-62.  3-112. 3-123; 
LA  Tr.  215-239).  Others  supported  the 
use  of  the  generic  standard  (at  least  as 
proposed)  for  lockout  and  tagging  of 
electric  power  generation  systerrs, 
which  recognized  systems  using  locks 
or  tags  (Ex.  3-13,  3-34,  3-39,  3-45.  3- 
68.  3-73,  3-83.  3-88).  NIOSH  and  the 
UVVUA  argued,  as  they  did  in  the 
generic  standard  rulemaking  record,  that 
locks  should  be  required  and  that  eat:h 
employee  should  be  protected  by 
personal  locks  (Ex.  3-21.  3-76;  DC  Tr. 
30.  414-415;  LA  Tr.  45-49,  54-59,  68- 
70). 

Mr.  John  Bachofer,  Vice  President  of 
Metropolitan  Edison  Company, 
representing  Edison  Electric  Institute 
addressed  the  issue  of  control  of 
hazardous  energy  sources  at  the  public 
hearing  ia  Los  Angeles,  CA.  He 
explained  the  case  that  tagging  systems 
in  use  in  the  utility  industry  are  unique 
and  fully  protect  employees  as  follows: 

As  OSH.A  is  well  aware,  one  of  the  most 
important  aspects  of  this  prnposal  is  OSHA's 
recognition  that  in  the  electric  utility 
industry  tagging  systems  provide  exLellent 
protection  for  utility  workers  when  it  is 
necessary  to  control  hazardous  energy 
sources.  OSKA  speciHcally  recognized  this 
ptiint  in  the  preamble  to  the  generic  lockout/ 
tngout  standard  and  we  appreciate  it.       , 
Nonetheless,  there  aiv  some  who  are 
parHcipating  in  this  rulemaking  who  have 
asked  the  agency  to  reconsider  its  position  on 
this  point. 
*  *  •  *  « 

|W|e  want  to  show  why  this  standard 
should  be  the  only  one  regulating  contnil  of 
a!)  types  of  hazardous  energy  sources  in  the 
I'.peration  and  maiiitenance  of  elecUic  utility 
facilities.  There  are  six  basic  concepts  that 
we'd  like  to  emphasize.  First,  the  control  of 
energy  in  several  of  its  various  forms; 
electrital,  chemical,  thermal,  mechanical, 
internal  (such  as  pressure  of  liquid  or  gas)  is 
fundamental  to  electric  utility  work.  It's  a 
large  part  of  what  we  do. 

Second,  because  it  is  central  to  our 
operations,  control  of  hazardous  energy  is 
absolutely  critical  to  employee  safety  and  ail 
of  us  in  the  industry  from  the  CEO  to  the 
entry  level  ground  helper,  mechanic  or 
operator,  take  it  very,  very  seriously. 
Everyone  of  our  employees  is  trained  to 
recognize  that  the  forms  of  energy  we  deal 
with  are  very  unforgiving.  As  Mr.  Lawson  of 
FEPCO  said  in  the  lockout/tagout  hearing, 
"Compliance  with  tagging  procedures  io  this 
industry  is  akin  to  an  orthodox  religion." 

Third,  because  ¥fe  recognize  what  we  are 
dealing  with,  the  methods  we  use  to  control 
hazardous  energy  involve  a  comprehensive 
and  documented  process.  In  the  electric 
utility  industry  devices  that  can  effect  the 
operation  of  a  system  are  operated  only  on 
specific  or  standard  orders  issued  from 
authorized  personnel. 


Fourth,  employees  who  may  be  exposed  to 
hazardous  energy  are  trained  io  the 
application  of  hazardous  energy  control 
procedures  and  are  required  to  comply 
rigorously  with  those  procedures,  including 
the  formality  and  dixrumentation  which 
provides  constant  audit  and  reinforcement  of 
the  integrity  of  these  procedur»-:S.  Employees 
successfully  complete  training  before  they're 
consideredquali^ied  to  request  that  tagging 
procedures  be  initiated  and  before  they  a^e 
assigned  switching  and  tagging  work  as  part 
of  their  normal  job  duties.  Employees  who 
violate  these  procedures  are  subject  to 
serious  discipline. 

Fifth,  the  methods  for  controlling  energy, 
while  perhaps  varying  slightly  due  to  local 
design  differences  or  practices,  are 
essentially  consistent  throughout  the  electric 
utility  industry.  We,  of  course,  speak  only  for 
the  investor-ownod  portion  of  the  industry, 
but  we  think  that  you'll  Rnd  that  the  public 
power  and  rural  cooperative  representatives 
agree. 

Sixth,  just  as  OSHA  has  concluded,  and  as 
IBE\V  has  agreed,  this  iridustr>  's  hazardous 
energy  control  procedures  worii  and  they 
work  very,  very  well.  Not  to  say  that  as  in 
any  human  endeavor  triere  is  no  chance  for 
human  error  or  for  malfeasance. 
Unfortunately,  it  happens.  Albeit 
infrequently.  Undoubtedly,  you  have  heard 
in  the  course  of  this  proceeding  of  isolated 
instances  in  which  the  system  has  alleged  to 
have  failed,  but  we  wish  to  i>©int  out  that 
there  are  hundreds  of  thousands,  if  not 
millions,  of  successful  examples.  In  fact,  in 
the  time  it  takes  to  make  thifpresenrHtion 
there  will  probably  be  hundreds  of  successful 
tugging  operations  (terfurmed  in  utilities 
around  the  country  and  you  won't  hear  about 
one  of  them,  whiri:  is  great  because  it  means 
that  no  one  will  have  gotten  hurt.  (LA  Tr, 
215-219] 

EEI  also  di.-iplayed  a  videotape  of  a 
typical  tagging  procedure  used  by  one  of 
their  member  companies  (Ex  12-6). 
They  argued  that  the  tagging  system 
used  by  electric  utilities  is  characterized 
by  formality  and  redundant  controls 
(F<.  56). 

OSHA  has  not  accepted  the  argument 
that  the  elements  of  hazardous  energy 
control  in  electric  utility  operations  are 
so  unique  that  they  warrant  a 
completely  different  set  of  lockout  and 
tagging  requirements.  EEI's  six  basic 
concepts  do  not  demonstrate  unique 
conditions  in  electric  utility  workplaces. 
Rather,  they  encompass  conditions 
common  to  many  large  industrial 
worksites,  as  follows: 

1.  "First,  the  control  of  energy  in 
several  of  its  various  forms;  electrical, 
chemical,  thermal,  mechanical,  internal 
(such  as  pressure  of  liquid  or  gas)  is 
fundamental  to  electric  utility  work." 
Not  only  do  many  non-utility  employers 
find  it  necessary  to  control  many 
different  forms  of  hazardous  energy, 
companies  that  generate  electric  power 
as  a  by-product  of  tbeir  normal 
production  activities  would  often  have 


even  more  sources  of  energy  to  control 
(Ex.  3-39,  3-45,  3-68,  3-83). 

2.  "Second,  because  it  is  central  to  our 
operations,  control  of  hazardous  energy 
is  absolutely  critical  to  employee  safety 
and  ail  of  us  in  the  industry  firom  the 
CEO  to  the  entry  level  ground  helper, 
mechanic  or  operator,  take  it  very,  very 
seriously."  Several  employers 
commenting  on  the  generic  lockout 
standard  made  the  some  argument  ('>4 
PR  36654;  Ex.  3-45,  3-68). 

3.  "Third,  because  we  recognize  what 
we  are  dealing  with,  the  methods  we 
use  to  control  hazardous  energy  involve 
a  comprehensive  and  documented 
process."  In  the  generic  hazardous 
energy  control  rulemaking,  OSliA  found 
that  companies  with  successful  tagging 
programs  "implemented  detailed  energy 
control  procedures"  (54  FR  36655). 

4.  "Fourth,  employees  who  may  be 
exposed  to  hazardous  energy  are  trained 
in  the  application  of  hazardous  energy 
control  procedures  and  are  required  to 
comply  rigorously  with  those 
procedures,  including  the  formality  and 
documentation  which  provides  constant 
audit  and  reinforcement  of  the  integrity 
of  these  procedures."  Likewise.  OSHA 
determined  that  successful  tagging 
programs  throughout  industry  include 
"extensive  training  programs", 
including  the  reinforcement  of  this 
training  and  discipline  for  those  who 
violate  the  tagging  procedures  (54  FR 
36655). 

5.  "Fifth,  the  methods  for  controlling 
energy,  while  perhaps  varying  slightly 
due  to  local  design  differences  or 
practices,  are  essentially  consistent 
throughout  the  electric  utility  industry." 
While  this  might  be  true,"  OSHA  does 
not  believe  that  consistency  alone  in 
energy  control  across  an  industry  has  a 
great  impact  on  employee  safety.  For 
example,  if  company  A  and  rximpany  B 
have  identical  lockout  procedures, 
employees  might  be  protected  to  equal 
degrees  in  both  companies.  However, 
just  the  simple  fact  that  both  lockout 
procedures  are  the  same  has  little 
impact  on  employee  safety. »  It  is  the 
procedures  themselves  that  directly 
impact  employee  safety.  In  fact,  better 


3^  Some  evidence  in  (he  record  indic^les  tttal 
there  are  differences  in  the  loclcout  and  lagging 
piocediires  used  by  different  ot-liiies  and  even  by 
the  same  utility  in  different  plants  (Ex.  S-31.  3-60; 
OCTt.  414;  LATr.  49).  The  rulemaking  record  does 
demonstrate,  however,  that  the  um  of  tags  rslher 
than  lock<  Is  common  practice  in  the  utility 
industry  and  that  many  of  tb«  ptxx»dui«s  used  to 
ensure  the  integrity  of  the  "tagout"  system  are 
similar. 

»  If  both  companies  share  accident  Information, 
this  mighl  lead  lo  better  locfcoot  procedures  (or  both 
companies.  Ifowever,  it  is  the  lodioul  procedures, 
not  th«  consistency  between  the  progrants,  that  lead 
to  better  safety  Cor  employees. 


i 
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procedures  could  lead  to  even  greater 
safety.  Furthermore,  different 
companies  with  identical  procedures 
could  have  differing  follow-up  systems, 
such  as  supervision,  retraining,  and 
incident  investigation.  Follow-up 
techniques  themselves  can  vastly 
improve  lockout  procedures.  Moreover, 
new  entrants  in  the  utility  industry  may 
not  choose  to  apply  hazardous  energy 
control  procedures  in  the  same  manner 
as  existing  electric  utility  companies, 
and  the  final  electric  power  generation, 
transmission,  and  distribution  standard 
applies  to  other  industries  as  well. 
Besides,  the  generic  lockout  rule  allows 
for  a  wide  variation  in  specific 
procedures.  Thus.  OSHA  has  evaluated 
the  lockout  and  tagging  procedures  of 
the  electric  utility  industry,  as  identified 
in  the  electric  power  generation, 
transmission,  and  distribution 
rulemaking  record,  to  determine 
whether  they  protect  employees  to  an 
acceptable  degree.  The  content  of 
§  1910.269(d)  is  based  on  this 
evaluation. 

6.  "Sixth,  just  as  OSHA  has 
concluded,  and  as  IBEW  has  agreed,  this 
industry's  hazardous  energy  control 
procedures  work  and  they  work  very, 
very  well."  This  also  does  not  make  the 
industry's  procedures  unique.  The 
preamble  to  the  generic  lockout 
standard  relates  the  experience  of  many 
companies  with  successful  lockout  or 
tagging  programs  (54  FR  36654-36655). 

Representatives  of  the  Utility  Workers 
Union  of  America  pointed  out  the 
weaknesses  of  some  utilities'  tagging 
method  of  hazardous  energy  control  (LA 
Tr.  45-49.  54-59,  68-70).  Messrs.  Carl 
Wood,  Scott  Treon.  and  Willard  Kelly 
testified  that  tags  had  come  off  and  had 
fallen  to  the  fioor  (LA  Tr.  55,  62,  67). 
Messrs.  Bernardo  Garcia.  Marshall 
Hicks,  and  Allen  Wilson  maintained 
that  work  authorizations  under  these 
tagging  systems  had  been  released  under 
pressure  from  supervisory  personnel  or 
without  the  knowledge  of  the  employee 
who  held  the  authorization  (LA  Tr.  46; 
DC  Tr.  414.  444).  UWUA  representatives 
also  stated  that  testing  work  had  been 
permitted  on  circuits  that  were 
deenergized  and  tagged  (LA  Tr.  46,  57. 
59-60).  that  tags  had  been  incorrectly 
attached  (LA  Tr.  55).  and  that  some  tags 
were  improper  (LA  Tr.  67-68).  They 
were  also  concerned  that  training  in  the 
employers'  tagging  system  was 
inadequate  (LA  Tr.  46.  61-63.  69).  The 
UWUA  supported  their  allegations  with 
documentary  evidence,  such  as 
grievances  on  work  authorizations 
(hazardous  energy  control)  and  related 
training,  union  safely  committee  reports 
of  problems  with  work  authorizations. 
company  audit  reports  and  memoranda 


of  such  problems,  and  State  and  Federal 
agency  notices  of  deficiencies  in  the 
work  authorization  system  (Ex.  66). 

In  the  preamble  to  the  final  generic 
standard  on  the  control  of  hazardous 
energy  sources.  OSHA  stated  that 
"various  electric  utilities  •  •  *  report 
that  they  have  used  tagout  in  lieu  of 
lockout  successfully  for  many  years"  (54 
FR  36655).  However,  in  the  preamble  to 
the  final  electrical  safety-related  work 
practices  standard,  the  Agency  further 
found  that  "as  documented  in  two  of  the 
computer  printouts  in  Exhibit  8.  the 
electric  utility  industry  had  (at  least]  14 
fatalities  and  17  injuries  recorded  in 
OSHA  files  that  were  directly  caused  by 
a  failure  of  ihe  lockout/tagout  procedure 
in  use",  during  the  period  of  July  1, 
1972.  to  June  30,  1988  (55  FR  32003).  It 
appears  from  this  evidence  that, 
although  some  electric  utility 
companies  have  had  excellent  success 
with  their  tagging  systems,  other 
companies  have  had  problems. 

OSHA  found  this  same  dichotomy  in 
the  rulemaking  record  on  §  1910.147. 
The  Agency  believes  that  there  is  no 
reason  to  reach  a  different  conclusion 
here,  because  the  evidence  in  the 
electric  power  generation,  transmission, 
and  distribution  rulemaking  is  basically 
no  different  from  that  in  the  lockout  and 
tagging  record.  Therefore.  OSHA  has 
reached  the  same  final  determination 
and  rationale  with  respect  to  the  issue 
of  whether  the  Agency  should  require 
the  use  of  locks,  locks  and  tags,  or  tags 
alone  to  control  potentially  hazardous 
energy,  as  follows: 

Much  of  the  testimony  and  comment 
received  in  this  rulemaking  has  focused  on 
whether  the  standard  should  require  lockout 
as  opposed  to  the  proposed  approach  of 
allowiiig  lockout  or  tagout.  In  a  sense,  it  was 
unfortunate  that  attention  was  focused  more 
on  a  single  aspect  of  the  standard,  though  it 
is  certainly  an  important  one.  than  on  the 
standard  taken  as  a  whole.  The  proposed 
standard  was  intended  to  specify  that  the 
employer  provide  a  comprehensive  set  of 
procedures  for  addressing  the  hazards  of 
unexpected  reenergization  of  equipment,  and 
the  use  of  locks  and/or  tags  was  intended  to 
be  only  a  single  elemer.t  of  the  total  program. 
In  order  to  provide  adequate  protection  to 
employees,  the  Final  Rule  requires  employers 
to  develop  and  utilize  a  comprehensive 
energy  control  program  consisting  of: 
procedures  for  shutting  down  and  isolating 
machines  and  equipment  and  locking  or 
tagging  out  the  energy  isolating  devices: 
employee  training:  and  periodic  inspections 
of  the  energy  control  procedure  to  maintain 
its  effectiveness.  The  pnx:edures  must 
consist  of  steps  for  deenergization  of 
equipment,  isolation  of  the  equipment  from 
energy  sources,  and  verification  of 
deenergization  before  servicing  and 
maintenance  is  performed  on  equipment,  and 
the  employees  who  either  perform  the 


servicing  or  maintenance  or  are  affected  by 
those  operations  must  be  properly  trained  in 
the  energy  control  procedures  which  apply  to 
their  work. 

It  should  be  noted  that  locks  and  tags  by 
themselves  do  not  control  hazardous  energy 
It  is  the  isolation  of  the  equipment  from  the 
energy  source  and  the  following  of  the 
established  procedures  for  deenergization 
and  reenergization  of  the  equipment  that 
actually  controls  the  energy.  Locks  and/or 
tags  are  attached  to  the  disconnects  and  other 
energy  isolating  devices  after  the  machine  or 
equipment  has.  in  fact,  been  isolated,  in 
order  to  prevent  them  from  being  reenergized 
t>efore  the  work  has  h>een  completed.  If  the 
equipment  has  not  been  properly 
deenergized.  and  if  proper  procedures  have 
not  tieen  followed,  neither  a  lock  nor  a  tag 
will  provide  protection. 

The  treatment  of  lockout  vs.  tagout 
presents  OSHA  with  a  difficult  regulatory- 
dilemma.  On  the  one  hand,  if  the  issue  were 
simply  whether  a  lock  or  a  tag  will  be  better 
able  to  prevent  equipment  from  being 
reactivated,  there  is  no  question  that  a  lock 
would  be  the  preferred  method  Locks  are 
positive  restraints  which  cannot  be  removed 
(except  through  extraordinary  means  such  as 
by  the  use  of  bolt-cutfers)  without  the  use  of 
a  key  or  other  unlocking  mechanism.  By 
contrast,  the  limitations  of  tags  used  alone 
are  self-evident:  They  do  not  serve  as  positive 
restraints  on  energy  isolating  devices,  but  are 
only  warnings  to  employees  that  the 
equipment  is  not  to  be  reenerigized.  Tags  not 
fastened  with  a  strong  material  can  become 
detached  from  the  energy  isolating  device  bv 
wind  or  other  environmental  conditions,  and 
the  legend  on  some  tags  can  be  rendered 
illegible  if  the  tag  becomes  wet.  Tags  may  not 
provide  protection  If  there  are  affected 
employees  who  do  not  read  English  or  who 
have  not  been  properly  trained  in  the  tagging 
system  and  its  implementation. 

However,  the  issue,  in  this  rulemaking  is 
not  merely  on  the  use  of  lockout  vs.  tagout. 
but  rather  the  use  of  locks  and/or  tags  in  a 
comprehensive  program  of  energy  control.  As 
was  noted  in  the  preamble  of  the  proposed 
rule  (53  FR  15496.  April  29.  1988).  OSHA  is 
aware  of  workplaces  in  which  tagout  systems 
are  used  with  great  effectiveness.  In 
particular,  various  electric  utilities  and 
chemical  plants  report  that  they  have  i^sed 
tagout  in  lieu  of  lockout  successfully  for 
many  years  (Tr.  pg  H194-214:  W2-3  to  2- 
39).  in  evaluating  these  industries,  OSHA  has 
determined  that  there  are  several  factors 
which  have  contributed  to  their  successful 
use  of  tagout  p.rograms:  first,  these  companies 
have  implemented  detailed  energy  control 
procedures  which  are  quite  similar  to  those 
set  forth  in  both  the  proposed  and  final 
lockoijt/tagout  standard;  second,  they  have 
established  and  utilized  extensive  training 
programs  to  teach  their  employees  about 
their  energy  control  procedures,  including 
the  use  of  tags  and  the  importance  of  obeying 
them;  third,  these  companies  reinforce  their 
training  periodically.  However,  it  is  the 
fourth  common  element,  discipline,  which 
appears  to  be  the  most  critical  to  the  success 
of  these  programs:  the  companies  with 
effective  tagout  programs  apply  disciplinary 
action  to  both  supervisors  and  employees 
who  violate  the  tagout  procedures.  * 
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OSHA  believes  that  an  enective  lagout 
system  needs  all  four  of  these  elements  to  be 
successful.  However,  it  is  the  fourth  element, 
discipline,  which  is  the  most  difficult  to 
incorporate  into  a  regulatory  approach  in  the 
Final  Rule.  Not  surprisingly,  it  also  reflects 
the  most  serious  limitation  of  tagout  which 
does  not  arise  with  lockout.  Because  a  tagout 
program  does  not  involve  positive  restraints 
on  energy  control  devices,  it  requires 
constant  vigilance  to  assure  that  tags  are 
properly  applied;  that  they  remain  affixed 
throughout  the  servicing  and  maintenance  of 
equipment:  and  that  no  employee  violates  the 
tag  by  reenergizing  the  equipment,  either 
intentionally  or  inadvertently,  before  the  tag 
is  removed.  By  contrast,  a  lockout  device, 
once  applied,  cannot  inadvertently  be 
removed  bnd  cannot  be  removed 
intentionally  by  an  unauthorized  [)erson 
except  by  the  use  of  force. 

In  the  Final  Rule,  OSHA  has 
determined  that  lockout  is  a  surer 
means  of  assuring  deenergization  of 
equipment  than  tagout,  and  that  it 
should  be  the  prefeired  method  used  by 
employees.  However,  the  Agency  also 
recognizes  that  tagout  will  nonetheless 
need  to  be  used  instead  of  lockout 
where  the  energy  control  device  cannot 
accept  a  locking  device.  Where  an 
energy  control  device  has  been  designed 
to  be  lockable.  the  standard  requires  that 
lockout  he  used  unless  tagout  can  be 
shown  to  provide  "full  employee 
protection."  that  is.  protection 
equivalent  to  lockout.  [54  FR  36655. 
corrected  at  55  FR  38677.  38684) 

OSHA  has  decided  to  take  the  same 
approach  in  this  standard  and  has  taken 
two  steps  to  realize  this  objective.  First, 
the  final  rule  includes  a  note  indicating 
that  the  Agency  will  accept  compliance 
with  §  1910.147  as  compliance  with 
§  1910.269(d).  The  lockout  and  tagging 
provisions  of  §  1910.269  are  based  on 
the  requirements  in  the  generic 
standard;  therefore,  it  is  appropriate  to 
recognize  this  formally  in  the  final  rule. 
This  will  allay  the  concerns  of  the  many 
commenters  who  were  concerned  that 
employers  would  be  faced  with  having 
to  comply  with  two  different  standards 
for  the  control  of  hazardous  energy 
sources."  It  will  also  ease  the  burden  of 


»EEJ  alao  noted  (he  po«sibilily  pf  an  employer's 
having  to  comply  with  four  rtiffe-cnl  general 
industry  standards  or.  lockout  and  tagj^ing: 
5S  1910.147.  propQMci  191C.269(d)and  (m).  and 
1910.333(b)  (Ex.  3-112).  However,  the  OSHA 
el  jctrir.al  UkJluui  and  lagging  rp^uirenTenta  also 
recognizi!  coii.pliar.ee  with  §1910.147,  wish  two 
exceptions.  Ku.iher.  §  19]0.269(n:.}  has  limited 
application  in  generating  plants  (substations  and 
iransmission  lines  only).  As  discussed  later,  the 
differences  beiwt:en  paragraphs  (d)  and  (m)  are 
besed  on  differvco?  in  hazards  posed  by  the  tvpes 
of  instailalians  involved.  Therefora.  if  an  employer 
wanted  to  Ibilcw  a  single  standard  on  tt>e  control 
of  haaardous  energy  sources  for  generation  and 
utilization  instalUlions  within  an  electric  power 
generating  plant,  be  or  she  could  comply  with 


compliance  for  employers  (including 
electric  utilities)  who  have  taken  steps 
to  comply  with  §  1910.147,  which  has 
been  in  effect  for  over  2  years. 
Second,  the  requirements  in 
paragraph  (d)  of  final  §  1910.269  have 
been  patterned  after  those  in  final 
§  1910.147.  Issues  decided  in  that 
rulemaking  are  being  dealt  with  in  the 
same  manner  in  this  one.  (References  to 
the  preamble  discussion  of  these  issues 
are  noted  in  parentheses,  or  in  brackets 
if  the  material  is  quoted.)  The  Agency 
has  incorporated  different  rules  in 
§  1910.269(d)  only  to  the  extent  that 
they  are  warranted  based  on  unique 
conditions  presented  by  electric  power 
generation  installations,  as  noted  in  the 
rulemaking  record.  Absent  such  unique 
conditions,  the  two  standards  contain 
the  same  requirements,  though  the 
language  is  not  always  identical. 

OSHA  believes  that  this  approach  will 
maximize  employee  safety,  while 
minimizing  compliance  burdens.  This 
approach  also  effectively  eliminates  any 
safety  and  cost  concerns  that  might  be 
raised  with  regard  to  substantive 
inconsistencies  between  the  two  lockout 
and  tagging  standards. 

Paragraph  (d)(1)  of  final  §  1910.269 
limits  the  application  of  the  provisions 
of  paragraph  (d)  to  the  control  of  energy 
sources  in  Installations  for  the  purpose 
of  electric  power  generation,  including 
related  equipment  for  communication  or 
metering.  The  scope  of  this  paragraph  is 
intended  to  coincide  with  the 
exemption  from  the  generic  lockout 
standard  contained  in 
§  1910.147(a)(l)(ii)(B).  The  provisions  of 
§  1910.269  cover  installations  exempted 
by  this  paragraph  in  the  generic 
standard.  Installations  in  electric 
generating  plants  that  are  not  addressed 
in  §  1910.269(d)  are  covered  under 
§  1910.147;  for  such  installations,  there 
should  be  no  overlaps  or  gaps  in 
coverage  under  the  two  standards. 
EEI  also  argued  that  §  1910.269 
should  be  the  only  standard  that  applies 
to  the  control  of  hazardous  energy 
within  an  electric  power  generation 
plant  and  that  §  1910.147  should  not 
apply  (Ex.  3-112).  OSHA  decided  this 
issue  in  the  rulemaking  on  the  generic 
lockout  standard  as  follows: 

If  such  equipment  is  either  an  integral  part 
of.  or  inextricably  commingled  with.  p<jwer 
generation  processes  or  equipment,  OSHA 
agrees  that  the  power  generation  standard 
will  apply  instead  of  the  generic  lockout/ 
tagout  standard.  |54  FR  366601 

The  first  note  following  paragraph 
(d)(1)  has  been  modified  from  the 
proposal  to  incorporate  this  concept.  As 


§  1910.147,  with  ooIt  two  •dditional  provisions  to 
follow  for  work  oo  electric  utilialion  insUllattons. 


mentioned  earlier  in  this  preamble,  a 
second  note  has  been  added  to  the  final 
version  of  this  paragraph  explaining 
OSHA's  enforcement  policy  regarding 
the  interface  between  §  1910.269  and 
§  1910.147.  Employers  who  use 
procedures  developed  under  and 
conforming  to  §  1910.147  for  the  control 
of  hazardous  energy  sources  related  to 
the  generation  of  electric  power  will  be 
considered  as  being  in  compliance  with 
§  1910.269(d). 

Procedures  for  the  control  of  electric 
energy  used  for  purposes  of 
transmission  and  distribution  are 
addressed  in  §  1910.269(m).  These 
systems  are  installed  outdoors  and  are 
connected  to  the  ultimate  consumer  of 
the  electric  power.  The  considerations 
involved  in  the  control  of  hazardous 
energy  sources  related  to  transmission 
and  distribution  systems  are  truly 
unique  compared  to  other  industrial 
energy  systems.  Transmission  and 
distribution  lines  are  exposed  to  contact 
with  energized  conductors  that  are  part 
of  unrelated  circuits;  voltage  backfeed 
from  unknown  power  sources  can 
energize  "deenergized"  lines;  and 
induced  voltage  from  nearby  power 
lines  can  present  hazards  to  employees 
working  on  "deenergized"  lines. 
Therefore,  separate  requirements  apply 
to  the  control  of  hazardous  energy 
involving  these  systems,  as  noted  in 
final  §  1910.269(d)(1).  This  separation  of 
energy  control  procedures  was  not 
opposed  by  any  interested  party  and,  in 
fact,  was  spwdfically  supported  by  tviro 
commenters  (Ex.  3-39,  3-83). 

Paragraph  (d)(2)  lists  general 
requirements.  Paragraph  (d)(2)(i)  of 
proposed  §  1910.269  would  have 
required  employers  to  ensure  that  all 
potentially  hazardous  energy  was 
isolated,  locked  out  or  tagged  out,  and 
otherwise  disabled  in  accordance  with 
the  provisions  of  paragraph  (d).  before 
an  employee  could  perform  any  activity 
during  which  energizing,  start-up,  or 
release  of  stored  energy  could  occur  and 
cause  injury. 

Several  utilities  objected  to  the 
language  contained  in  this  proposed 
paragraph  (Ex.  3-20.  3-23,  3-40,  3-€2, 
3-80.  3-112.  3-120).  Most  suggested 
that  OSHA  replace  the  phrase  "and 
otherwise  disabled"  to  "or  otherwise 
disabled". 

As  an  Agency  representative 
explained  at  the  hearing,  the  proposal 
was  intended  to  require  that  equipment 
be  deenergized  in  accordance  with  the 
provisions  of  the  standard  (DC  Tr.  208- 
209).  The  provision  was  not  intended  to 
require  employers  to  take  steps  to 
disable  equipment  in  addition  to  those 
in  the  standard.  In  order  to  clarify  the 
requirement  in  the  final  rule.  OSHA  has 
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adopted  language  taken  from 

§  1910.147(c)(1),  which  reads  as  follows: 

The  employer  shall  establish  a  program 
consisting  of  energy  control  procedures, 
employee  training,  and  periodic  inspections 
to  ensure  that,  before  any  employee  performs 
any  servicing  or  maintenance  on  a  machine 
or  equipment  where  the  unexfjected 
energizing,  start  up,  or  release  of  stored 
energy  could  occur  and  cause  injury,  the 
machine  or  equipment  is  isolated  firom  the 
energy  source  and  rendered  inoperative. 

As  noted  previously,  OSHA  is 
adopting  the  generic  lockout  standard's 
approach  to  the  issue  of  whether  or  not 
to  require  locks  on  disconnects  rather 
than  tags  alone.  Briefly,  §  1910.147 
requires  the  use  of  locks  on  disconnects 
that  are  capable  of  being  locked  out, 
unless  the  employer  demonstrates  that 
the  use  of  a  tagging  system  will  provide 
full  employee  protection  (that  is.  a  level 
of  protection  equivalent  to  that  provided 
by  a  lockout  program). 

Paragraph  (d)(2)(ii)  of  final  §1910.269 
adopts  these  requirements,  based  on 
§  1910.147(c)(2).  These  provisions  read 
as  follows: 

(ii)  The  employer's  energy  control  program 
under  paragraph  (d)(2)  of  this  section  shall 
meet  the  following  requirements: 

(A)  If  an  energy  isolating  device  is  not 
capable  of  being  locked  out,  the  employer's 
program  shall  use  a  tagout  system. 

(B)  If  an  energy  isolating  device  is  capable 
of  being  locked  out,  the  employer's  program 
shall  use  lockout,  unless  the  employer  can 
demonstrate  that  the  use  of  a  tagout  system 
will  provide  full  employee  protection  as 
follows: 

[1]  When  a  tagout  device  is  used  on  an 
energy  isolating  device  which  is  capable  of 
being  locked  out,  the  tagout  device  shall  be 
attached  at  the  same  location  that  the  lockout 
device  would  have  been  attached,  and  the 
employer  shall  demonstrate  that  the  tagout 
program  will  provide  a  level  of  safety 
equivalent  to  that  obtained  by  the  use  of  a 
lockout  program. 

[2]  In  demonstrating  that  a  level  of  safety 
is  achieved  in  the  tagout  program  equivalent 
to  the  level  of  safety  obtained  by  the  use  of 
a  lockout  program,  the  employer  shall 
demonstrate  full  compliance  with  all  tagout- 
related  provisions  of  this  standard  together 
with  such  additional  elements  as  are 
necessary  to  provide  the  equivalent  safety 
available  from  the  use  of  a  lockout  device. 
Additional  means  to  be  considered  as  part  of 
the  demonstration  of  full  employee 
protection  shall  include  the  implementation 
of  additional  safety  measures  such  as  the 
removal  of  an  isolating  circuit  element, 
blocking  of  a  controlling  switch,  opening  of 
an  extra  disconnecting  device,  or  the  removal 
of  a  valve  handle  to  reduce  the  likelihood  of 
inadvertent  energizing. 

(C)  Af^er  (insert  date  120  days  after 
publication),  whenever  replacement  or  major 
repair,  renovation,  or  modification  of  a 
machine  or  equipment  is  performed,  and 
whenever  new  machines  or  equipment  are 
installed,  energy  isolating  devices  for  such 


machines  or  equipment  shall  he  designed  to 
accept  a  lockout  device. 

OSHA  believes  that  electric  utilities 
generally  meet  these  requirements. 
Although  lockout  is  rarely  used,  the 
industry's  tagging  systems  generally 
provide  protection  equivalent  to  that 
obtained  by  the  use  of  a  lockout 
program.^  The  final  standard  requires 
this  of  all  affected  employers,  thus 
ensuring  the  safety  of  all  electric  power 
generation,  transmission,  and 
distribution  workers. 

An  employer  who  uses  a  tagging 
system  must  demonstrate  that  it  will 
provide  full  employee  protection,  as 
explained  in  paragraph  (d)(2)(ii)(B).  The 
employer  must  obviously  demonstrate 
that  the  tagging  program  meets  all 
tagging-related  requirements  in  the 
standard,  such  as  proper  materials  and 
construction  of  the  tagout  device,  the 
durability  of  the  tag,  and  the  capability 
of  the  attachment  means  to  prevent  the 
unauthorized  or  accidental  removal  of 
the  tagout  device  (see  paragraph 
(d)(3)(ii)).  However,  as  noted  earlier, 
OSHA  does  not  believe  that  a  tagout 
program  that  simply  meets  the 
requirements  of  the  standard  would  be 
as  protective  as  a  lockout  program,  even 
though  the  tagging  requirements  have 
been  strengthened  considerably  from 
the  proposal.  For  the  employer  to 
demonstrate  that  a  tagging  program  is  as 
protective  as  lockout  for  a  lockable 
piece  of  equipment,  that  employer  will 
need  to  show  additional  elements  that 
bridge  the  gap  between  lockout  and 
tagging.  The  employer  must  consider 
additional  measures  that  will  further 
enhance  the  safety  of  the  tagging 
program,  such  as  ihe  removal  of 
isolating  circuit  elements,  the  locking  of 
a  controlling  switch,  or  the  opening  of 
an  additional  disconnecting  device.  By 
requiring  that  the  employer  make  a 
showing  of  the  effectiveness  of  tagging 
in  situations  that  are  otherwise 
amenable  to  lockout,  the  standard  that 
each  type  of  control  (lock  or  tag)  will 
provide  an  acceptable  level  of  safety  for 
employees  who  must  perform  the 
servicing  or  maintenance  on  the 
machine  or  equipment.  Based  upon  the 
range  of  variations  that  are  possible  in 
different  situations,  OSHA  believes  that 
the  comparative  effectiveness  of  any 
particular  energy  control  program  can 
be  made  only  after  examination  and 
evaluation  of  the  factors  present  at  each 
point  of  application. 

Paragraph  (d)(2)(iii)  of  final 
§  1910.269  requires  a  procedure  to  be 


"o  The  number  of  fatalities  related  to  failure  of 
electric  utilities'  lagging  systems  indicates  that 
some  individual  systems  may  not  provide  safety  at 
this  level. 


developed,  documented,  and  used  for 
the  control  of  potentially  hazardous 
energy.  The  language  of  this  provision 
has  been  modified  slightly  from 
proposed  §1910.269(d)(2){ii)  for 
clarification. 

Paragraph  (d)(2)(iv)  specifies  elements 
to  be  included  in  the  procedure, 
including  the  purpose  for  the  procedure 
and  the  rules  and  techniques  to  apply. 
One  comment  on  the  corresponding 
paragraph  in  the  proposal. 
§  1910.269(d)(2)(iii),  was  concerned  that 
an  entire  system  would  have  to  be 
deenergized  to  allow  work  to  be 
performed  on  only  a  portion  of  the 
system  (Ex.  3-20).  To  clarify  this  in  the 
final  rule,  OSHA  has  replaced  the  word 
"system"  with  the  term  "machine  or 
equipment".  This  is  the  language  used 
in  §1910.147. 

Paragraphs  (d)(2)  (iv)  through  (vi)  of 
proposed  §  1910.269,  dealing  with 
periodic  inspections  of  the  hazardous 
energy  control  procedures  in  use  at  a 
workplace,  have  been  combined  in  the 
final  standard  into  §  1910.269(d)(2)(v). 
Paragraph  (d)(2)(v)  of  final  §  1910.269 
requires  periodic  inspections  to  ensure 
that  the  provisions  of  the  standard  are 
followed. 

In  the  preamble  to  the  proposal, 
OSHA  requested  comments  on  whether 
or  not  a  minimum  frequency  for  such 
inspections  should  be  specified  in  the 
standard.  Utility  representatives 
responding  to  this  issue  generally 
suggested  either  that  no  minimum 
frequency  be  specified  or  that  the 
requirement  be  deleted  entirely  (Ex.  3- 
13,  3-20,  3-42,  3-44,  3-53.  3-58.  3-80, 
3-82,  3-112).  EEI's  comment 
exemplified  these  recommendations,  as 
follows: 

As  proposed,  these  sections  jpropwsed 
§  1910.269(d)(2)  (iv)  and  (v)|  properly  state  a 
performance  requirement  for  periodic 
insptections.  In  response  to  OSHA's  request 
for  comment  on  whether  a  minimum 
frequency  for  periodic  inspections  should  be 
required,  EEI  reiterates  the  testimony  of 
Robert  L.  Lawson  of  PEPCO  on  cross- 
examination  at  the  hearing  on  OSHA's 
proposal  for  a  generic  lockout/tagout 
standard.  Mr.  Lawson  explained  to  OSHA 
that: 

"We  see  little  value  of  an  annual 
certifkation  of  a  tagging  system.  A  tagging 
system,  as  we  use  in  our  industry,  has  to  be 
constantly  watched  by  management  to  ensure 
that  it's  woiking.  It's  watched,  number  one, 
from  a  discipline  standpoint.  If  you  have  an 
isolated  employee  that  ignores  it  or  refuses  to 
comply  with  something  because  it's  for  his 
convenience,  you  have  to  be  able  to  catch 
those  infractions  to  issue  discipline. 

"In  my  company  here,  PEPCO  in 
Washington.  D.C.,  we're  constantly  looking  at 
the  procedure,  to  update  things.  If  we  have 
new  systems  going  in.  we  evaluate  that  to  see 
whether  it  is  compatible  with  the  existing 
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tagging  procedures  .  .  .  and  we're  constantly 
looking  at  things  like  that  to  ensure  that  the 
tagging  procedure  is  adequate  to  protect 
employees.  So  that's  why  we  recommend 
that  it's  got  to  be  an  ongoing,  constant  survey 
of  that  procedure  or  system."  (Footnote 
omitted.) 

Accordingly,  because  the  record  shows  that 
evaluation  of  tagging  systems  is  an  ongoing 
process  in  the  utility  industry,  EEI  submits 
that  there  is  no  record  basis  for  specifying 
minimum  frequency.  [Ex.  3-112) 

Others  suggested  a  minimum 
frequency  of  from  once  every  two  hours 
to  once  per  year  (Ex.  3-11.  3-107;  DC 
Tr.  425).  For  example,  the  New 
Hampshire  Electric  Cooperative  stated: 

Some  minimum  should  be  stated  as  to 
what  "periodic  "  is.  Once  every  100  years  is 
periodic  once  the  inspection  has  been 
repeated.  We  suggest  yearly. 

The  IBEW  also  supported  specifying  a 
minimum  frequency,  as  follows: 

The  term  periodic  inspections  could  lead 
to  misunderstanding  regarding  the  time 
duration  between  inspections.  The  IBEW 
would  propose  that  the  minimum  frequency 
for  the  periodic  inspections  be  two  times  per 
year  for  each  work  location. 

OSHA  has  decided  to  require  the 
inspections  to  be  performed  at  least 
once  a  year.  OSHA  agrees  with  the 
IHEVV  that  the  standard  needs  to  specify 
the  frequency  of  the  required 
inspections;  otherwise,  enforcement 
difficulties  would  be  likely.  The 
periodic  inspection  is  intended  to 
assure  that  the  energy  control 
procedures  continue  to  be  implemented 
properly,  that  the  employees  involved 
are  familiar  with  their  responsibilities 
under  those  procedures,  and  that 
employees  follow  and  maintain 
proficiency  in  the  energy  control 
procedure.  The  evidence  indicates  that 
electric  utilities  are  performing  audits  of 
their  lockout  programs  on  a  constant 
and  routine  basis  (Ex.  3-112;  LA  Tr. 
217,  264-266,  423-425).  An  annual 
inspection,  as  suggested  by  the  New 
England  Electric  Cooperative,  is 
specified  in  §  1910.147(c)(6)(i),  and 
employers  must  comply  with  this 
requirement  for  their  non-electric  power 
generation  installations.  The  inspections 
conducted  as  a  result  of  §  1910.269  can 
easily  be  integrated  into  the  ones 
employers  are  already  conducting  under 
§1910.147. 

Paragraphs  (d)(2)(v)(A)  through 
(d)(2)(v)(E)  detail  requirements  that  the 
periodic  inspection  must  meet.  These 
provisions  require  that  the  inspections 
be  performed  by  authorized  employees, 
be  designed  to  correct  identified 
deviations  or  inadequacies,  include 
reviews  between  the  inspector  and 
authorized  and  affected  employees  of 
the  employees'  responsibilities,  and  be 


certified  by  the  employer.  The  proposed 
rule  did  not  contain  all  the  requirements 
of  the  final  version.  The  rationale  for  the 
inclusion  of  the  new  provisions  was 
stated  in  the  preamble  discussion  of 
§  1910.147(c)(6).  as  follows: 

Due  to  the  severity  of  the  risks  associated 
with  a  lapse  in  the  implementation  of  the 
energy  control  procedure,  paragraph  (c)(6) 
requires  that  periodic  inspections  be 
performed  at  least  annually  in  order  to  verify 
and  to  ensure  that  the  energy  control 
procedure  is  being  properly  utilized.  One 
method  for  meeting  the  performance 
requirements  in  this  paragraph  would  be  to 
use  random  audits  and  planned  visual 
observations  to  determine  the  extent  of 
employee  compliance.  Another  would 
include  modifying  and  adopting  ordinary 
plant  safety  tours  to  suit  this  purpose. 

The  fwriodic  inspection  is  intended  to 
assure  that  the  energy  control  procedures 
continue  to  be  implemented  properly,  and 
that  the  employees  involved  are  familiar  with 
their  responsibilities  under  those  procedures. 
A  significant  change  in  this  requirement  fr^m 
the  proposal  involves  the  activities  of  the 
person  performing  the  inspections.  The 
inspector,  who  is  required  to  be  an 
authorized  person  not  involved  in  the  energy 
control  procedure  being  inspected,  must  be 
able  to  detemiine  three  things:  first,  whether 
the  steps  in  the  energy  control  procedure  are 
being  followed;  second,  whether  the 
employees  involved  know  their 
responsibilities  under  the  procedure;  and 
third,  whether  the  procedure  is  adequate  to 
provide  the  necessary  protection,  and  what 
changes,  if  any,  are  needed.  The  inspector 
will  need  to  observe  and  talk  with  the 
employees  in  order  to  make  these 
determinations.  The  Final  Rule  provides 
some  additional  guidance  as  to  the 
inspector's  duties  in  performing  periodic 
inspections,  to  assure  that  he  or  she  obtains 
the  necessary  information  about  the  energy 
control  procedure  and  its  effectiveness. 
Where  lockout  is  used,  the  inspector  must 
review  each  authorized  employee's 
responsibilities  under  the  procedure  with 
that  employee.  This  does  not  necessarily 
require  separate  one-on-one  meetings,  but 
can  involve  the  inspector  meeting  with  the 
whole  servicing  crew  at  one  time.  Indeed, 
group  meetings  can  be  the  most  effective  way 
of  dealing  with  this  situation,  because  they 
reinforce  the  employees'  knowledge  of  the 
procedures  and  how  they  are  to  be  utilized, 
and  to  be  able  to  recognize  any  problems 
with  the  energy  control  program.  Where 
tagout  is  used,  the  inspector's  review  of 
responsibilities  extends  to  affected 
employees  as  well,  because  of  the  increased 
importance  of  their  role  in  avoiding 
accidental  or  inadvertent  activation  of  the 
equipment  or  machinery  being  serviced. 
OSHA  believes  that  these  reviews,  which 
will  need  to  be  performed  on  at  least  an 
annual  basis  during  the  periodic  inspections 
will  assure  that  employees  follow  and 
maintain  proficiency  in  the  energy  conUtjl 
procedure,  and  that  the  inspector  will  be 
better  able  to  determine  whether  changes  are 
needed. 

A  related  change  from  the  proposal  is 
found  in  the  certification  provision  in 


paragraph  {c)(6)(ii)  of  the  Final  Rule.  In 
addition  to  the  operation,  date  of  inspection, 
and  name  of  inspector,  the  Final  Rule  also 
requires  identification  of  the  employees 
included  in  the  inspection.  This  change 
provides  for  the  inspector  to  indicate  which 
employees  were  involved  with  the  servicing 
operation  being  inspected,  in  order  to  assure 
that  these  employees  have  had  the 
opportunity  to  review  their  responsibilities 
and  demonstrate  their  performance  under  the 
procedure. 

Inspections  must  be  made  by  an  authorized 
employee  other  than  one  implementing  the 
energy  control  procedure  being  inspected. 
This  is  done  to  ensure  that  the  employee 
performing  the  inspections  knows  the 
procedures  and  how  they  are  to  be  utilized, 
and  to  be  able  to  recognize  any  problems 
with  the  energy  control  program.  The 
inspections  must  be  designed  and  conducted 
to  correct  any  deviations  uncovered.  In 
addition,  the  employer  must  certify  that  they 
have  been  performed.  These  inspections  are 
intended  to  provide  for  immediate  feedback 
and  action  by  the  employer  to  correct  any 
inadequacies  observed. 

These  inspections  are  intended  to  ensure 
that  the  energy  control  procedure  has  been 
properly  implemented  and  to  provide  an 
essential  check  on  the  continued  utilization 
of  the  procedure.  (54  FR  36672-36673, 
corrected  at  55  FR  38681.  38685) 

OSHA  believes  that  this  rationale 
applies  equally  to  the  electric  power 
generation,  transmission,  and 
distribution  standard.  As  previously 
noted,  the  evidence  presented  by 
UWUA  members  demonstrated  that  not 
all  electric  utility  tagging  systems  work 
as  well  as  those  presented  by  the  EEI 
witnesses.  Additionally,  the  emergence 
of  new  types  of  companies  "  into  the 
electric  utility  industry  and  extending 
the  scope  of  the  standard  to  other 
industries  will  expand  coverage  of 
§  1910.269  to  employers  that  might  not 
have  the  tagging  systems  that  provide 
the  level  of  safety  EEI  has  testified  is 
common  among  their  member 
companies.  To  ensure  that  this  does  not 
occur,  the  Agency  has  adopted  these 
provisions  from  §  1910.147. 

In  paragraphs  (d)(2)(vi),  (d)(2)(vii)  and 
(d)(2)(viii)  of  final  §  1910.269,  OSHA 
specifies  that  the  employer  provide 
effective  initial  training,  as  well  as 
retraining  as  required  by  changing 


"  As  a  result  of  legislative  action  and  changes  in 
the  electric  utility  industry  during  the  past  decade, 
the  number  of  independent  power  producers  has 
grown  tremendously  (Ex.  6-25).  (The  Federal 
Energy  Regulatory  Commission  deHnes  an 
independent  power  production  facility  as  a 
generator  that  is  less  than  80  megawatts  capacity 
and  that  uses  biomass.  waste,  renewable  resources, 
geothermal  resources,  or  a  combination  of  these  as 
the  primary  energy  source.)  According  to  ERG. 
independent  power  production  capacity  grew  by  an 
estimated  700  percent  (Ex.  6-25).  Regulated  electric 
utilities  purchase  electric  power  at  special  rates 
from  these  independent  power  producers  under  the 
Public  Utility  Regulatory  Policies  Act  of  1978  (16 
U.S.C.  2101  ei  seq.). 
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conditions  in  the  workplace,  or  when  an 
inspection  conducted  in  accordance 
with  paragraph  (d)(2)(v)  reveals  the 
need  for  retraining.  Additionally, 
paragraph  (d)(2](ix)  requires 
certification  of  such  training  of 
employees.  OSHA  considers  these 
requirements  to  be  of  critical 
importance  in  helping  to  ensure  that  the 
applicable  provisions,  restrictions,  and 
prohibitions  of  the  energy  control 
program  are  known,  understood,  and 
strictly  adhered  to  by  employees. 

As  is  the  case  with  the  other 
provisions  of  this  rule,  OSHA  believes 
that  the  training  requirements  under 
this  standard  need  to  be  performance 
oriented  so  as  to  deal  with  the  wide 
range  of  workplaces  covered  by  the 
standard.  However,  in  order  to  provide 
adequate  information,  any  training 
program  under  this  standard  will  need 
to  cover  at  least  four  areas:  The 
employer's  energy  control  program,  the 
elements  of  the  energy  control 
procedures  that  are  relevant  to  the 
employee's  duties,  the  restrictions  of  the 
program  applicable  to  each  employee, 
and  the  requirements  of  this  final  rule. 
The  details  will  necessarily  vary  from 
workplace  to  workplace,  and  even  from 
employee  to  employee  within  a  single 
workplace,  depending  upon  the 
complexity  of  the  equipment  and  the 
procedure,  the  employees'  job  duties 
and  their  responsibilities  under  the 
energy  control  program,  and  other 
factors.  Paragraph  (d)(2){vi}  of  final 
§  1910.269  establishes  the  amount  of 
training  that  is  required  for  the  three 
groups  of  employees:  "Authorized" 
employees,  "affected"  employees,  and 
all  "other"  employees."  The  relative 
degree  of  knowledge  required  by  these 
three  employee  groups  is  in  descending 
order,  with  the  requirements  for 
authorized  employees  demanding  the 
most  effort  in  training.  Because 
authorized  employees  must  use  the 
energy  control  procedures,  it  is 
important  that  they  receive  training  in 
recognizing  and  understanding  all 
potentially  hazardous  energy  that  they 
might  be  exposed  to  during  their  work 
assignments.  It  is  also  necessary  that 
they  be  trained  in  the  use  of  adequate 


"  The  terms  "authorized  employee"  and 
"affected  employee"  are  defmed  In  proposed 
§  1910.269(x).  An  authorized  employee  is  one  who 
locks  out  or  tags  out  machines  or  equipment  in 
order  to  perform  servicing  or  maintenance  on  that 
machine  or  equipment.  An  affected  employee  is  one 
whose  job  requires  him  or  her  to  operate  or  use  a 
machine  or  equipment  on  which  servicing  or 
maintenance  is  being  performed  under  lockout  or 
tagout,  or  whose  job  requires  him  or  her  to  work 
in  an  area  in  which  such  servicing  or  maintenance 
is  being  performed.  An  affected  employee  becomes 
an  authorized  employee  when  that  employee's 
duties  include  performing  servicing  or  maintenance 
covered  under  this  section. 


methods  and  means  for  the  control  of 
such  energy.  The  authorized  employees 
are  the  ones  who  must  use  the  energy 
control  procedure  to  provide  for  their 
protection  when  they  are  performing  the 
servicing  or  maintenance  of  the 
machines  or  equipment.  Therefore,  they 
need  extensive  training  in  aspects  of  the 
procedure  and  its  proper  use,  together 
with  all  relevant  information  about  the 
equipment  being  serviced. 

The  training  OSHA  requires  for 
"affected  employees"  is  less  stringent 
than  that  for  "authorized  employees", 
simply  because  affected  employees  do 
not  perform  servicing  or  maintenance 
operations  which  are  performed  under 
an  energy  control  procedure.  Affected 
employees  are  important  to  the  overall 
protection  provided  in  the  energy 
control  program,  however,  because  such 
employees  work  in  areas  where  the 
program  is  being  utilized  by  authorized 
employees.  It  is  vital  to  the  safety  of  the 
authorized  employees  that  the  affected 
employees  recognize  lockout  or  tagout 
devices  immediately,  that  they  know 
about  the  purpose  of  those  devices,  and. 
most  importantly,  that  they  know  not  to 
disturb  the  lockout  or  tagout  devices  or 
the  equipment  to  which  the  devices  are 
affixed.  Therefore,  the  standard  requires 
that  affected  employees  be  instructed  in 
these  matters.  The  instruction  needs  to 
be  sufficient  to  enable  the  employees  to 
determine  if  a  control  measure  is  in  use. 
The  instruction  also  needs  to  make 
affected  employees  aware  that 
disregarding  or  violating  the 
prohibitions  imposed  by  the  energy 
control  program  could  endanger  their 
own  lives  or  the  lives  of  co-workers. 

OSHA  requires,  in  paragraph 
(d)(2)(vi)(C),  thatall  other  employees  be 
instructed  about  the  restrictions 
imposed  upon  all  employees  by  the 
energy  control  program.  This  instruction 
on  the  employer's  energy  control 
program  can  be  conveyed  during  new 
employee  orientations,  by  the  use  of 
employee  handbooks,  or  through 
regularly  scheduled  safety  meetings. 
The  training  of  employees  other  than 
authorized  and  affected  employees  is 
considered  by  OSHA  to  be  essential 
since  other  employees  working  in  the 
plant  or  facility  have  been  known  to 
have  turned  on  the  power  to  a  machine 
or  equipment  on  which  another 
employee  is  performing  a  servicing  or 
maintenance  activity.  Inadvertent  and 
intentional  activation  of  machines  or 
equipment  by  employees  other  than 
those  working  on  the  machine  or 
equipment  is  not  limited  to  aff^ected 
employees.  The  training  requirements 
for  these  other  employees  are  minimal, 
essentially  requiring  only  that  these 
employees  know  what  the  energy 


control  program  does  and  that  they  are 
not  to  touch  any  locks,  tags,  or 
equipment  covered  by  thi»  program. 

The  training  requirements  for  the 
different  classes  or  types  of  employees 
as  they  are  defined  in  this  final  standard 
are  performance  oriented,  thereby 
providing  the  employer  with 
considerable  flexibility  in  how  the 
training  should  be  conducted.  The 
employer  is  permitted  to  use  whatever 
method  will  best  accomplish  the 
objective  of  the  training.  Considerable 
latitude  is  given  to  employers  in  the 
development  and  conduct  of  the 
required  training  for  authorized, 
affected,  and  other  employees. 

In  paragraph  (d)(2)(vii),  OSHA  is 
establishing  a  requirement  for 
additional  training  for  all  employees  in 
plants  or  facilities  where  tagout  is  the 
preferred  method  of  energy  control.  The 
need  for  this  additional  or  supplemental 
training  for  employees  in  those  facilities 
is  based  upon  the  fact  that  the  use  of 
tagout  relies  upon  the  knowledge  of  the 
employees  and  their  adherence  to  the 
limitations  imposed  by  the  use  of  tags. 
It  is  also  consistent  with  current 
practice.  Several  commenters  who  use 
tagout  programs  stated  in  their 
comments  and  testimony  that  tagout  is 
effective  in  the  electric  utility  industry 
because,  among  other  things,  the 
program  provides  for  extensive  training 
and  reinforcement  of  the  elements  of  the 
tagout  procedures  (Ex.  3-112;  DC  Tr. 
615:  LA  Tr.  217-218,  224).  The 
requirements  of  this  paragraph  have 
been  taken  from  §  1910.147(c)(7)(ii). 

Paragrapb4d)(2)(viii)  of  proposed 
§  1910.269  would  have  required  annual 
retraining  for  all  authorized  and  affected 
employees,  either  by  regular  on-the-job 
work  assignments  or  by  specific 
training.  Several  commenters  objected 
to  the  requirement  that  this  training  be 
provided  on  an  annual  basis  (Ex.  3-20, 
3-80.  3-62,  3-86).  They  argued  that 
retraining  should  only  be  required  on  a 
performance  basis,  that  is,  when  it  is 
needed. 

OSHA  has  accepted  these  arguments 
and  has  incorporated  the  provisions  of 
§  1910.147(c)(7)(iii)  on  this  subject  into 
§  1910.269(d)(2)(viii)  of  the  final  rule. 
This  performance-oriented  approach 
would  require  formal  retraining  only 
when  it  is  necessary  for  employee 
safety,  such  as  when  the  periodic 
inspection  required  under  paragraph 
(d)(2)(v)  identifies  deficiencies  or  when 
control  procedures  that  the  employee 
uses  change.  It  should  be  noted  that 
paragraph  (d)(2)(v)  requires  the  periodic 
inspection  of  the  energy  control 
procedure  to  be  conducted  on  an  annual 
basis.  This  inspection  includes  a  review 
between  the  inspector  and  each 
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authorized  employee,  and  the 
inspection  must  be  designed  to  detect 
such  deficiencies  as  the  need  for 
additional  training. 

Paragraph  (d)(2)(ix)  requires  the 
employer  to  certify  that  the  employee 
training  has  been  accomplished  and  has 
been  kept  up  to  date.  Many  commenters 
objected  to  the  u$e  of  the  word  "certify" 
and  suggested  alternatives,  such  as 
"determine"  and  "verify"  (Ex.  3-20,  3- 
33,  3-39.  3-44. 3-45.  3-58.  3-82.  3-83. 
3-86).  To  clarify  this  requirement  in  the 
final  rule,  OSHA  has  included  a 
provision  stating  that  the  certification 
need  consist  only  of  the  employee's 
name  and  the  date  he  or  she  was 
trained. 

OSHA  believes  that  a  written 
certification  serves  the  same  purpose  as 
a  wrritten  record  of  the  training,  while 
minimizing  the  paperwork  burden  on 
employers.  It  should  be  noted  that  the 
certification  is  not  intended  as  a  means 
of  evaluating  the  completeness  or 
efficacy  of  the  training;  it  only  provides 
an  indication  that  training  has  been 
performed.  The  quality  and  content  of 
the  training  are  not  evaluated  through 
the  certification  of  performance.  As 
noted  earlier,  the  standard  sets  forth  the 
elements  which  must  be  included  in  the 
training  for  employees.  In  evaluating 
whether  an  employee  has  been 
adequately  trained,  OSHA  will  examine 
the  employee's  responsibilities  under 
the  energy  control  program  in  relation  to 
the  elements  of  the  standard. 

In  paragraph  (d)(3)  of  final  §  1910.269, 
OSHA  requires  the  employer  to  provide 
the  necessary  protective  materials  and 
hardware,  sqch  as  locks,  tags,  chains, 
and  adapter  pins,  for  attachment  to  the 
energy  isolating  devices.  This  paragraph 
in  the  standard  also  requires  that  the 
devices  be  unique  to  the  particular  use 
(the  only  ones  authorized  for  the 
purpose);  that  they  be  durable, 
standardized,  and  substantial;  and  that 
they  identify  the  user. 

The  standard  utilizes  performance 
language  in  imposing  these 
requirements.  OSHA  believes  that  the 
obligations  imposed  by  paragraph  (d)(3) 
are  not  overly  restrictive  or  complicated. 
To  meet  the  requirement  in  paragraph 
(d)(3)(i)  to  supply  protective  equipment 
and  hardware,  an  employer  either  can 
issue  devices  to  each  employee 
responsible  for  implementing  energy 
control  measures  or  can  exercise  the 
option  of  simply  having  a  sufficient 
quantity  of  the  devices  on  hand  at  any 
given  time  and  assign  or  distribute  them 
to  employees  as  the  need  arises.  All 
authorized  employees  will  need  to  have 
these  devices  available  to  attach  to 
energy  isolating  devices  whenever  they 


perform  servicing  or  maintenance  using 
the  energy  control  procedure. 

The  proposed  standard  specified  that 
lockout  or  tagout  devices  be  singularly 
identified,  be  the  only  devices  used  for 
controlling  hazardous  energy,  and  be 
durable,  standardized,  substantial,  and 
identifiable.  These  requirements  remain 
substantially  unchanged  in  the  final  rule 
(paragraph  (d)(3)(ii)).  A  restriction  on 
the  use  of  these  devices  (for  hazardous 
energy  control  only)  is  being  adopted, 
based  on  the  record  on  the  generic 
lockout/ tagout  standard,  to  ensure  that 
the  sight  of  a  distinctive  lock  or  tag  will 
provide  a  constant  message  of  the  use  to 
which  the  device  is  being  put  and  the 
restrictions  which  this  device  is 
intended  to  convey  (54  FR  36671).  If 
Jockout  or  tagout  devices  are  used  for 
other  purposes,  they  can  lose  their 
significance  in  the  workplace.  For  the 
energy  control  procedure  to  be  effective, 
these  devices  must  have  a  single 
meaning  to  employees:  Do  not  energize 
or  attempt  to  start  or  operate  a  machine 
or  equipment  when  such  a  device  is 
affixed  to  an  energy  isolating  device  that 
controls  the  energy  to  that  machine  or 
equipment. 

In  §  1910.269(d)(3)(iii),  OSHA 
proposed  that  lockout  or  tagout  devices 
be  durable.  There  was  concern  by  some 
of  the  witnesses  at  the  hearing  that 
existing  tags  were  of  inadequate 
construction  (LA  Tr.  121-123).  In  order 
to  overcome  some  of  these  concerns, 
OSHA  is  adding  in  the  final  rule  a 
requirement  that  tagout  devices  be 
constructed  and  printed  so  that 
exposure  to  weather  or  other 
environmental  conditions  which  exist 
in  the  workplace  will  not  cause  the  tag 
to  become  unserviceable  or  the  message 
on  the  tag  to  become  illegible  (paragraph 
(d)(3)(ii)A)).  For  any  sign,  tag,  or  other 
message-bearing  item,  the  message  must 
remain  legible  for  the  employees  to  be 
able  to  ascertain  the  meaning  and  intent 
of  the  message. 

In  paragraph  (d)(3)(ii)(B),  OSHA 
requires  lockout  and  tagout  devices  to 
be  standardized  in  one  of  the  following 
criteria:  color,  shape,  size,  print,  or 
format,  in  order  that  they  be  readily 
identifiable  and  distinguished  from 
other  similar  devices  found  in  the 
workplace.  In  addition,  the  final  rule 
clarifies  that  the  use  of  a  standardized 
print  and  format  is  for  tagout  devices. 
This  is  done  to  ensure  that  tagout 
devices,  which  rely  exclusively  on 
employee  recognition  for  their 
effectiveness,  will  be  so  unique  as  to 
minimize  the  chances  of  their  being 
misidentified  or  their  message 
misinterpreted. 

In  paragraph  (d)(3)(ii)(C),  OSHA 
requires  that  lockout  devices  be 


substantial  enough  to  prevent  their 
removal  without  the  use  of  excessive 
force  or  unusual  techniques.  Tagout 
devices  and  their  means  of  attachment 
are  similarly  required  by  paragraph 
(d)(3)(ii)(D)  to  be  constructed  so  that  the 
potential  for  inadvertent  or  accidental 
removal  is  minimized.  Tag  attachment 
means  are  further  required  to  be 
attachable  by  hand,  and  to  be  of  strength 
equivalent  to  a  one-piece  non- 
releasable,  self-locking  cable  tie.  These 
additional  requirements  are  being 
imposed  to  ensure  that  tags  do  not 
become  disconnected  or  lost  during  use, 
thereby  negating  their  effectiveness. 
Such  provisions  were  supported  at  the 
hearing  by  some  of  the  witnesses  (LA 
Tr.  121-123). 

In  paragraph  (d)(3)(ii)(E).  OSHA 
requires  that  lockout  or  tagout  devices 
identify  the  employee  who  applies  the 
device  or  devices.  This  requirement  is 
similar  to  the  provision  proposed  in 
§1910.269(d)(3)(v).  Identification  of  the 
user  provides  an  additional  degree  of 
accountability  to  the  overall  program.  It 
enables  the  employer  to  inspect  the 
application  of  the  energy  control 
procedure  and  determine  which 
employees  are  properly  implementing 
its  requirements.  If  locks  or  tags  are  not 
being  properly  attached  by  an  employee, 
identification  on  the  locks  and  tags  will 
enable  the  employer  to  locate  that 
employee  and  correct  the  problem 
promptly,  including  additional  training, 
as  necessary.  This  requirement  will 
enable  employers  and  other  employees 
to  determine  at  a  glance  which 
authorized  employees  are  performing  a 
given  servicing  operation.  It  puts  them 
on  notice  that  if  questions  arise  about 
the  servicing  or  the  energy  control 
procedure,  the  persons  listed  on  the 
lockout  and  tagout  devices  are  the 
appropriate  persons  to  ask.  The 
authorized  employee  has  the  additional 
assurance  that  other  employees  know  of 
his  or  her  involvement  in  the  servicing 
operation  and  that  only  he  or  she  is 
allowed  to  remove  the  device. 

OSHA  believes  that  knowing  who 
applied  a  lockout  device  to  a  machine 
or  equipment  can  save  time  and  lives. 
If  an  employee,  upon  completing  a  job, 
forgets  to  remove  a  lockout  device,  the 
identity  of  the  employee  can  be 
immediately  determined  and  the 
employee  made  available  to  complete 
the  procedure.  If  that  employee  cannot 
be  located,  it  is  possible  that  he  or  she 
is  still  working  on  the  equipment.  It 
would  then  be  possible  to  check  out  the 
area  and  assure  that  the  employee  and 
others  are  out  of  the  danger  area  before 
the  device  is  removed.  Marking  a 
lockout  or  tagout  device  is  a  simple  way 
of  identifying  the  person  who  applies  it 
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and  can  prevent  the  inadvertent 
reenergizing  or  reactivation  of 
equipment  before  that  employee  has 
been  located  and  has  moved  clear  of  the 
equipment.  Thus,  maridng  the  identity 
of  the  employee  who  uses  a  lockout  or 
tagout  device  is  an  appropriate 
safeguard. 

Marking  of  the  lockout  or  tagout 
devices  can  also  promote  a  sense  of 
security  in  employees,  in  that  each 
device  is  the  individual  employee's 
device,  used  only  for  his  or  her 
protection.  This  sense  of  identity  also 
can  be  used  to  encourage  willing 
utilization  of  the  energy  control 
procedure.  When  an  employee  can 
identify  with  a  part  of  the  program  he 
or  she  controls  for  his  or  her  own 
protection,  that  employee  will  likely  be 
an  active  participant  in  making  the 
program  work. 

In  paragraph  (d)(3)(ii)(F).  OSHA  states 
that  the  legend  (major  message)  on 
tagout  devices  must  warn  against 
hazardous  conditions  if  the  equipment 
is  energized.  Five  examples  of  major 
messages  are  provided  in  paragraph 
(c)(5)(iii):  Do  Not  Start,  Do  Not  Open,  Do 
Not  Close,  Do  Not  Energize,  and  Do  Not 
Operate.  OSHA  recognizes,  however, 
that  these  messages  may  not  be 
sufficient  to  cover  all  conditions 
involving  hazardous  energy  control.  For 
that  reason,  these  legends  are  only 
examples  of  what  must  be  stated. 
Graphics,  pictographs,  and  other 
symbols  that  convey  the  message  that 
the  tag  represents  serve  the  same 
purpose  as  a  written  message  and 
therefore  would  be  acceptable  to  OSHA. 
Additionally,  the  use  of  danger  tags 
must  meet  the  requirements  of 
§1910.145. 

OSHA  proposed,  in 
§  1910.269(d)(4)(i).  that  energy  isolating 
devices  used  for  the  control  of 
potentially  hazardous  energy  sources, 
including  valves,  be  marked  or  labeled 
to  identify  the  equipment  supplied  and 
the  energy  type  and  magnitude.  If  they 
were  positioned  and  arranged  so  that 
these  elements  were  evident,  however, 
the  marking  requirement  would  not 
have  applied.  Paragraph  (d)(4)(ii} 
proposed  that  these  devices  be  operated 
only  by  authorized  employees.  OSHA 
reasoned  that  employees  working  with 
energy  control  procedures  need 
adequate  information  about  the  hazards 
of  the  equipment  that  they  are  servicing 
and  that  they  must  be  certain  that  the 
equipment  they  are  working  on  is  the 
same  equipment  that  was  intended  to  be 
disabled.  They  should  feel  confident 
that  they  have  secured  the  correct 
energy  control  devices  and  are  protected 
from  the  hazards  of  inadvertently 
working  on  energized  equipment. 


The  proposed  identiBcation 
requirement  of  paragraph  (d)(4)(i)  would 
have  applied  to  all  energy  isolating 
devices,  including  devices  which 
control  hydraulic,  pneumatic,  steam, 
and  similar  energy  sources  by  the  use  of 
valves  or  similar  devices.  The  proposed 
generic  lockout  standard  included  an 
identical  provision.  The  comments 
received  in  the  electric  power 
generation,  transmission,  and 
distribution  rulemaking  record  echoed 
the  arguments  of  those  who  commented 
on  the  generic  standard.  As  there  was  no 
new  evidence  introduced  here,  OSHA 
has  simply  adopted  the  outcome  and 
rationale  relating  to  fmal 
§  1910.147(c)(6),  as  follows: 

OSHA  has  determined  that  the  marking  or 
labeling  of  energy  isolating  devices  is  not 
reasonably  necessary  for  the  effectiveness  of 
the  energy  control  program.  Authorized 
employees  are  required  at  (c)(7)(i)(A) 
|§  1910.269(d)(2)(vi(A))  to  receive  training  in 
and  to  know  that  information  relating  to 
hazardous  energy.  Authorized  employees,  in 
order  to  perform  their  servicing  or 
maintenance  duties  under  the  energy  control 
procedure,  are  required  to  know  the  type  and 
magnitude  of  the  energy  sources  which  must 
be  controlled.  The  marking  or  labeling  of  the 
sources  themselves  will  not  provide  the 
authorized  employees  with  any  additional 
information.  Second,  as  far  as  affected  or 
other  employees  are  concerned,  their  role  in 
-ibe  energy  control  program  is  essentially  to 
understand  what  the  program  is  designed  to 
accomplish,  and  to  recognize  that  when  they 
see  an  energy  isolating  device  with  a  tag  and/ 
or  lock  on  it.  they  are  not  to  touch  the 
equipment,  regardless  of  what  the  type  and 
magnitude  of  the  energy  might  be.  OSHA 
believes  that  marking  the  equipment  with 
this  information  would  not  enhance  the 
protection  of  these  employees,  because  their 
compliance  with  the  energy  control 
procedure  does  not  depend  upon  knowledge 
of  these  details. 

Accordingly.  OSHA  has  eliminated  the 
proposed  requirement  for  marking  or  lat)eling 
energy  isolating  devices.  In  its  place,  OSHA 
is  incorporating  a  specific  requirement  in 
paragraph  (c)(7)(i)(A)  |§  1910.269(d)(2)(vi(A)| 
that  authorized  employees  be  trained  in  the 
recognition  of  applicable  hazardous  energy 
sources,  the  type  and  magnitude  of  the 
energy  available  in  the  wurkpbt.e,  and  in  the 
methods  and  means  necessary  for  energy 
isolation  and  control.  OSHA  further  requires 
in  paragraph  (d)(1)  |§1910.269(d)(6)(i)|  that 
authorized  employees  must  know  the  type 
and  magnitude  of  the  energy,  the  hazards  of 
the  energy  to  be  controlled  and  the  method 
or  means  to  control  the  energy  even  before 
the  machine  or  equipment  is  turned  off. 
OSHA  believes  that  employee  knowledge  of 
this  information  is  essential  to  ensure  that 
the  correct  energy  control  devices  are  used 
on  the  proper  energy  isolating  devices  and  in 
the  proper  manner.  This  provision  requires 
the  employee  to  have  that  specific 
information  prior  to  deenergizing  the 
equipment,  in  order  to  control  the  energy  and 
render  the  machine  or  equipment  safe  to 


work  on.  OSHA  does  recognize  that  the 
physical  shutdown  of  the  machine  or 
equipment  can  be  accomplished  by  either  the 
authorized  or  affected  employee. 

The  new  paragraph  (c)(8)  |§  1910.269(d)(4)| 
requires  that  lockout  or  tagout  be  performed 
only  by  the  authorized  employees  who  are 
performing  the  maintenance  or  servicing. 
These  are  the  only  employees  who  are 
required  to  be  trained  to  know  in  detail  about 
the  types  of  energy  available  in  the 
workplace  and  how  to  control  the  hazards  of 
that  energy.  Only  properly  trained  and 
qualified  employees  can  be  relied  on  to 
deenergize  and  to  properly  control  lockout  or 
tagout  machines  or  equipment  which  are 
being  serviced  or  maintained,  in  order  to 
ensure  that  the  work  will  be  accomplished 
safely.  |54  PR  36675-36676,  corrected  at  55 
FR  38682,  38685) 

In  paragraph  (d)(5),  OSHA  requires 
that  whenever  servicing  or  maintenance 
might  affect  other  employees'  work 
activities,  the  employer  or  the 
authorized  employee  must  tell  those 
employees  before  applying  lockout  or 
tagout  devices  and  after  they  are 
removed  that  servicing  or  maintenance 
is  going  to  be  done  or  has  been 
completed  on  a  machine  or  equipment. 

Several  commenters  were  concerned 
that  the  standard  would  require 
notification  of  employees  who  were  not 
at  the  workplace  of  the  lockout  or  tagout 
of  machines  or  equipment  (Ex.  3.-20.  3- 
80,  3-42.  3-«2,  3-112,  3-120;  LA  Tr. 
226-227).  They  argued  that  the 
equipment  was  frequently  locked  out  or 
tagged  out  over  weekends  or  at  night 
when  many  employees  were  away  from 
work.  As  the  Los  Angeles  Department  of 
Water  and  Power  noted;  "The  actual 
intent  probably  is  to  ensure  that 
employees  currently  working  with  or 
near  equipment  be  notified  prior  to 
application  of  lockout/tagout  controls  if 
such  controls  would  directly  affect 
them."  (Ex.  3-20) 

Indeed,  the  Agency  does  intend,  when 
controls  are  to  be  applied  to  equipment, 
for  employers  to  inform  employees 
currently  working  with  or  near  such 
equipment,  not  employees  at  home  An 
affected  employee  is  one  whose  job 
requires  him  or  her  to  operate  or  use  a 
machine  or  equipment  on  which 
servicing  or  maintenance  is  being 
performed  under  lockout  or  tagout.  or 
wfiose  job  requires  him  or  her  to  work 
in  an  area  in  which  such  servicing  or 
maintenance  is  being  performed.  OSHA 
does  not  interpret  this  definition  as 
including  a  person  who  is  not  at  the 
workplace.  Employees  who  are  not  at 
the  workplace  need  not  be  notified  of 
the  placement  of  lockout  or  tagout 
controls  while  they  are  away  from  work. 
However,  these  employees  must  be 
notified  of  the  application  of  lockout  or 
tagging  as  soon  as  they  return  to  work. 

I 
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OSHA  believes  that  the  requirement 
contained  in  paragraph  (d)(5)  is  an 
essential  component  of  the  total  energy 
control  program.  Notification  of  affected 
employees  when  lockout  or  tagout  is 
going  to  be  applied  provides  an 
opportunity  for  the  employer  or 
authorized  employee  who  notifies  them 
of  Lhe  impending  interruption  of  the 
normal  production  operation  to  remind 
them  and  reinforce  the  importance  of 
the  restrictions  imposed  upon  them  by 
the  energy  control  program. 

OSHA  believes  tnat  these  measures 
are  important  to  ensure  that  employees 
who  operate  or  use  machines  or 
equipment  do  not  unknowingly  attempt 
to  reenergize  those  machines  or 
equipment  that  have  been  taken  out  of 
service  and  deenergized  for  the 
performance  of  activities  covered  by  this 
standard.  The  lack  of  information 
regarding  the  status  of  the  equipment 
could  endanger  both  the  servicing 
employees  and  the  employees  working 
near  the  equipment,  who  might  attempt 
to  reenergize  or  operate  the  equipment. 
Such  notification  is  also  needed  after 
servicing  is  completed  to  assure  that 
employees  know  when  the  control 
measures  have  been  removed.  Without 
such  information,  employees  might 
mistakenly  believe  that  a  system  is  still 
deenergized  and  that  it  is  safe  to 
continue  working  on  or  around  it. 

Paragraph  (d)(6)  of  final  §  1910.269 
provides  that  six  separate  and  distinct 
steps  be  followed  in  stopping, 
deenergizing,  and  locking  out  or  tagging 
machines  or  equipment  and  that  the 
actions  be  taken  in  the  sequence 
presented.  Paragraph  (d)(6)(i)  requires 
that  in  preparation  for  the  shutdown  of 
machinery  or  equipment,  the  authorized 
employee  must  know  about  the  type  and 
magnitude  of  the  energy,  the  hazards 
involved,  and  the  means  of  controlling 
them.  (As  mentioned  previously,  this 
provision  was  incorporated  in  the  final 
rule  in  order  to  address  the  hazards  that 
would  have  been  covered  by  proposed 
paragraph  (d)(4)(i)  on  marking  energy 
isolating  devices,  which  is  not  included 
in  final  §  1910.269.)  Paragraph  (d)(6)(ii) 
then  requires  that  the  machine  or 
equipment  be  turned  off  or  shut  down 
according  to  the  procedure  normally 
employed  for  stopping  the  machine  or 
equipment.  This  will  be  done  by  the 
authorized  employee  or  the  affected 
employee  (the  machine  or  equipment 
operator  or  u.ser).  This  is  the  starting 
point  for  all  subsequent  actions 
necessary  to  put  the  machine  or 
equipment  in  a  state  that  will  permit 
employees  to  work  on  it  safely. 

In  many  operations,  activation  of  an 
electrical  push-button  control  or  the 
movement  of  a  simple  throw  switch 


(electrical.  h3rdrau!ic.  or  pneumatic)  to 
the  "stop"  or  "ofT'  mode  is  sufficient  to 
meet  this  provision.  In  other  cases, 
however,  there  are  many  control  devices 
that  must  be  closed,  shut  down,  or 
stopped  in  a  particular  sequence.  In 
these  instances,  a  series  of 
predetermined  steps  may  be  necessary 
to  achieve  a  sbutdo%vn  of  the  machine 
or  equipment.  Paragraph  {d)(6)(ii)  of 
final  §  1910.269  requires  an  orderly 
shutdown  of  the  equipment  to  ensure 
that  the  necessary  steps  are  taken  in  the 
proper  sequence. 

Following  shutdown  of  the  machine 
or  equipment,  paragraph  (d)(6)(iii),  as 
the  next  step  in  the  procedure,  provides 
that  energy  L^ation  devices  be 
physically  located  and  operated  in  such 
a  maimer  as  to  isolate  the  machine  or 
equipment  from  energy  sources.  For 
example,  once  an  electrical  push-button 
control  has  been  utilized  to  stop  the 
movement  of  machine  or  equipment 
parts  as  the  first  step  of  the  shutdown 
procedure,  isolation  can  then  be 
accomphshed  by  ensuring  that  the 
push-button  circuitry  cannot  be 
supplied  with  additional  electrical 
energy.  For  such  equipment,  the 
isolation  requirement  can  be 
accomplished  by  the  employee's  actions 
in  tracing  the  path  from  the  control 
toward  the  energy  source  until  he  or  she 
locates  the  energy  isolating  device  and 
by  his  or  her  moving  the  energy 
isolating  device  control  lever  to  the 
"safe",  "off.  or  "open"  position. 
Performing  these  actions  will  prevent 
the  reintroduction  of  energy  to  the  push- 
button circuitry  and  will  isolate  the 
operating  control  and  the  machine  or 
equipment  from  the  energy  source. 

As  the  fourth  step  in  the  procedure, 
paragraph  (d)(6)(iv)  provides  that  action 
be  taken  to  secure  the  energy  isolating 
devices  in  a  "safe"  or  "ofT"  position. 
This  paragraph  requires  that  lockout  or 
tagout  devices  be  affixed  to  each  energy- 
isolating  device  by  the  authorized 
employee  and  that  they  be  attached  so 
as  to  prevent  unintended  reactivation  of 
the  machine  or  eauipment. 

Paragraph  (d)(6)(iv)  of  final  §1910.269 
requires  the  hazardous  energy  control 
device  to  be  attached  in  a  manner  that 
will  minimize  the  chance  that  the 
energy  isolating  device  will  be  moved 
into  an  unsafe  position.  For  energy 
isolating  devices  that  are  capable  of 
being  locked  out,  this  provision  requires 
the  lock  or  tag  to  be  attached  so  as  to 
hold  the  isolating  device  in  a  safe 
position.  Otherwise,  a  tag  would  have  to 
be  placed  as  close  as  safely  possible  to 
the  isolating  device  in  a  position  that 
will  be  immediately  obvious  to  anyone 
attempting  to  operate  the  device.  OSHA 
believes  this  will  clarify  this  provision 


of  the  standard,  as  requested  by  two 
commenters  (Ex.  3-11,  3—42). 

Paragraph  (d)(6)(v)  provides  that  the 
next  step  taken  in  the  energy  control 
procedure  is  to  reiieve,  disconnect,  and 
restrain  all  potentially  hazardous  stored 
or  residual  energy  in  the  machine  or 
equipment.  Up  to  this  point,  the 
purpose  of  following  all  the  steps  of  the 
procedure  has  been  to  enable  the 
employee  to  isolate  and  block  the  source 
of  energy  feeding  the  machine  or 
equipment  to  be  worked  on  at  a  point 
beyond  which  it  cannot  be  bypassed. 
However,  energy  can  very  easily  be 
trapped  in  a  system  downstream  from 
an  energy  isolating  device  or  can  be 
present  in  the  form  of  potential  energy 
from  gravity  or  from  spring  action. 
Stored  or  residual  energy  of  this  sort 
cannot  be  turned  on  or  off;  it  must  be 
dissipated  or  controlled  (that  is.  relieved 
or  restrained). 

When  energy  may  still  be  present  in 
a  system  that  has  been  isolated  from  the 
energy  source,  this  paragraph  requires 
such  energy  to  be  controlled  before  an 
employee  attempts  to  perform  any  work 
covered  by  the  scope  of  the  standard. 
Compliance  with  this  provision  might 
require,  for  example,  the  use  of  blocks 
or  other  physical  restraints  to 
immobilize  the  machine,  machine 
components,  or  equipment  for  control  of 
the  hazard.  In  the  case  of  electric 
circuits,  grounding  might  be  necessary 
to  discharge  hazardous  energy. 
Hydraulic  or  pneumatic  systems  might 
necessitate  the  use  of  bleed  valves  to 
relieve  the  pressure. 

The  final  rule  addresses  the  hazards 
of  stored  or  residual  energy  in  a 
performance  manner.  Rather  than  trying 
to  determine  all  of  the  potential 
manners  in  which  this  energy  can  be 
stored  or  retained  in  machines, 
equipment,  and  materials  being  used  in 
the  production  process,  OSHA  requires 
(in  paragraph  (d)(6)(i))  that  the 
authorized  employee  must  have 
knowledge  of  the  energy  (including 
stored  or  residual  energy),  its  hazards, 
and  how  to  control  it.  Paragraph 
(d)(6)(v)  of  final  §  1910.269  req;.ires  the 
stored  or  residual  energy  to  be  relieved, 
disconnected,  restrained,  or  otherwise 
rendered  safe  as  part  of  the  energy 
control  procedure.  Under  paragraph 
(d)(6)(vi).  verification  of  isolation  must 
be  continued  untij  the  servicing  or 
maintenance  is  completed  or  until  the 
possibility  of  reaccumuiation  of  energy 
no  longer  exists. 

Under  paragraph  (d)(6)(vii).  as  the 
sixth  step  in  the  energy  control 
procedure,  the  authorized  employee 
must  ensure  that  the  previous  steps  of 
the  procedure  have  been  taken  to  isolate 
the  machine  or  equipment  effectively. 
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This  roust  be  done  prior  to  starting  the 
servicing  or  maintenance  work.  The 
authorized  employee  needs  to  verify 
that  the  machine  or  equipment  was 
turned  off  or  shut  down  properly  as 
required  by  paragraph  (d)(6)(ii)  of  final 
§  1910.269;  that  all  energy  isolating 
devices  were  identified,  located,  and 
operated  as  required  by  paragraph 
(d)(6)(iii);  that  the  lockout  or  tagout 
devices  have  been  attached  to  energy 
isolating  devices  as  required  by 
paragraph  (d)(6)(iv);  and  that  stored 
energy  has  been  rendered  safe  as 
required  by  paragraph  (d)(6)(v). 

This  step  of  the  procedure  is  intended 
to  assure  the  employee  that  the  machine 
or  equipment  is  isolated  from  the 
energy,  that  residual  or  stored  energy 
has  been  dissipated  or  blocked,  and  that 
injury  could  not  result  from  the 
inadvertent  activation  of  the  operating 
controls.  This  action  may  involve  a 
deliberate  attempt  to  start  the 
equipment  that  has  been  isolated  from 
the  energy.  Another  means  of  verifying 
is  testing  the  machine  or  equipment 
with  appropriate  test  instruments.  This 
method  would  be  appropriate,  and  is  in 
fact  required,  for  use  in  cases  exposing 
employees  to  possible  electric  shock. 
Verification  of  isolation  could  be 
accomplished  for  electric  circuits  by  the 
use  of  a  voltmeter  to  determine  that 
there  is  no  electrical  energy  present. 
Similar  test  equipment  can  be  utilized 
to  check  for  the  presence  of  other  energy 
types  and  sources. 

Edison  Electric  Institute  pointed  out 
that  the  proposal  would  have  required 
a  test  only  for  work  involving  contact 
with  normally  energized  parts  (Ex. 
3-112).  They  noted  that  this  did  not 
account  for  the  possibility  of 
inadvertent  contact  with  such  parts. 
OSHA  agrees  with  this  comment  and 
has  modified  the  language  in  final 
§  1910.269(d)(6)(vii)  to  require  testing  of 
energized  parts  which  an  employee 
could  contact  during  the  servicing  or 
maintenance. 

OSHA  also  considers  the  use  of  visual 
inspection  procedures  to  be  of  critical 
importance  throughout  the  lockout  or 
tagging  procedures.  Visual  inspection 
can  confirm  that  switches,  valves,  and 
breakers  have  been  properly  moved  to 
and  secured  in  the  "ofr*  or  "safe" 
position.  Observing  the  position  of  the 
main  electric  power  disconnect  switch 
can.  for  example,  confirm  that  the 
switch  is  either  in  the  "oiT'  (open)  or 
"on"  (closed)  position.  Visual 
inspection  can  also  verify  whether  or 
not  locks  and  other  protective  devices 
have  been  applied  to  the  control  points 
in  a  manner  that  would  prevent  the 
unsafe  movement  of  the  switches  or 
valves.  Finally,  a  visual  inspection  can 


be  used  to  verify  that  isolation  has  taken 
place  by  determining  that  all  motion  has 
stopped  and  that  all  coasting  parts,  such 
as  flywheels,  grinding  wheels,  and  saw 
blades,  have  come  to  rest. 

OSHA  emphasizes  that,  in  order  to 
verify  that  ha^rdous  energy  has  been 
isolated,  the  authorized  employee  may 
need  to  use  a  combination  of  these 
methods.  The  appropriate  combination 
will  depend  upon  the  type  of  machinery 
or  equipment  involved,  the  complexity 
of  the  system,  and  other  factors. 

Because  it  was  redundant  with 
respect  to  final  §  1910.269(d)(6)(vii), 
proposed  paragraph  (d)(6)(viii)  has  not 
been  carried  forward  into  the  final  rule. 
The  language  from  the  proposed 
paragraph,  which  would  have  required 
that  the  steps  taken  ensure  the 
effectiveness  of  the  hazardous  energy 
control  method,  was  similar  to  that  in 
proposed  paragraph  (d)(6}(vii).  which  is 
contained  in  the  final  rule. 

Paragraph  (d)(7)  of  final  §  1910.269 
requires  certain  actions  to  be  taken  by 
authorized  employees  before  lockout  or 
tagout  devices  are  removed  from  energy 
isolating  devices.  These  actions  are 
intended  to  ensure  that:  (1)  the  machine 
or  equipment  has  been  returned  to  a  safe 
operating  condition;  (2)  any  employees 
who  might  be  exposed  to  injury  due  to 
the  starting  of  the  machine  or 
equipment  know  that  the  machine  or 
equipment  is  being  energized;  and  (3) 
employees  who  applied  the  energy 
control  devices  are  available  to  remove 
those  devices. 

Because  each  servicing  employee  will 
have  his  or  her  own  lockout  or  tagout 
device  attached  to  the  energy  isolating 
device  during  the  servicing  operation, 
the  person  in  charge  of  the  servicing 
operation  will  first  determine  whether 
all  lockout  and  tagout  devices  have  been 
removed  by  the  servicing  employees. 
When  a  tagging  system  is  used,  the 
employer  must  have  a  procedure  for 
ensuring  that  the  tagout  device  was 
removed  by  the  employee  who  placed  it. 
Without  such  a  procedure,  the  tagging 
system  would  not  be  considered  as 
protective  as  a  lockout  system,  which  by 
its  nature  ensures  that  the  employee 
who  applied  the  lockout  device  is  the 
one  who  removed  it. 

Verifying  that  all  lockout  and  tagout 
devices  have  been  removed  is  an 
essential  step  in  the  procedure,  and 
paragraph  (d)(7)  requires  that  a  final 
verification  be  performed  to  ensure  that 
it  is  safe  to  reenergize  the  equipment 
after  servicing  is  completed.  Further,  a 
check  on  the  satisfactory  completion  of 
the  work  can  also  ensure  that  the 
machine  or  equipment  will  not  be 
damaged  by  its  start  up,  Although  the 
purpose  of  the  final  check  is  to  protect 


employees,  it  can  also  prevent  needless 
downtime  of  the  machine  or  equipment 
because  the  servicing  or  maintenance 
was  not  done  correctly  or  completely 
the  first  time. 

When  servicing  or  maintenance  is 
done  on  a  large  machine  or  complex 
system  of  equipment  by  a  large  number 
of  employees  as  is  the  case  in  many 
electric  power  generation  plants,  the 
machine  or  equipment  would  probably 
be  operationally  intact  before  the  work 
begins.  When  the  work  is  completed, 
but  before  the  equipment  is  reenergized, 
paragraph  (d)(7)(i)  requires  that  the 
employees  who  did  the  servicing  or 
maintenance  work  complete  the  job  by 
replacing  guards  and  other  machinery 
components  and  by  cleaning  up  after 
themselves.  Paragraph  (d)(7)(ii)  then 
requires  a  check  to  ensure  that 
employees  are  safely  positioned  and 
have  been  notified  that  the  machine  or 
equipment  is  to  be  reenergized.  A 
simple  procedure  to  follow  to  verify  that 
the  work  area  and  the  machinery  is 
ready  to  be  used  for  its  production 
function  is  for  a  foreman,  supervisor,  or 
leadman  (whoever  is  in  charge)  to  ask 
the  workmen  if  they  are  done  and  then 
to  spot  check  to  ensure  that  all  appears 
ready  to  resume  normal  operations. 

Paragraph  (d)(7)(i)  requires  that  the 
workplace  area  around  the  machine  or 
equipment  be  inspected  to  ensure  that 
nonessential  items  have  been  removed 
and  that  equipment  components  are 
operationally  intact.  This  step  ensures 
that  tools,  machine  parts,  and  materials 
have  been  removed  and  that  mechanical 
restraints,  guards,  and  other  machine 
parts  have  been  replaced  before  the 
machine  or  equipment  is  returned  to  its 
operational  mode.  Depending  on  the 
size  or  complexity  of  the  machinery  and 
the  type  and  degree  of  the  servicing 
performed,  visual  inspection  alone 
might  be  sufficient  to  meet  this 
requirement;  however,  additional 
measures,  such  as  check  lists  and  other 
administrative  procedures,  might  have 
to  be  used  for  large,  complex  machines 
or  equipment. 

In  paragraph  (d)(7)(ii),  OSHA  requires 
the  work  area  to  be  checked  to  be  sure 
that  employees  are  clear  of  the  machine 
or  equipment  before  energy  is  restored 
to  it.  This  determination  usually  can  be 
accomplished  by  a  visual  inspection. 
Paragraph  (d)(7)(iii)  of  final  §  1910.269 
repeats  the  requirement  (in 
§  1910.269(d)(5))  that  affected 
employees  be  notified  of  lockout  or 
tagout  device  removal  and  ensures  that 
the  notification  be  made  before  the 
machine  or  equipment  is  reenergized. 
Depending  on  the  size  or  complexity  of 
the  equipment  and  the  scope  of  the 
operation,  the  notification  may  consist 
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of  informing  a^ected  employees 
individually,  or  it  may  necessitate  the 
use  of  warning  devices,  such  as  horns, 
bells,  or  buzzers. 

It  cannot  be  overemphasized  that 
employees  performing  tasks  on 
deenergized  equipment  may  be  exposed 
to  hazards  involving  serious  injury  or 
death  if  the  status  of  the  lockout  or 
tagout  control  can  be  changed  without 
their  knowledge.  Lockout  or  tagout  is 
personal  protection.  For  this  reason, 
OSHA  requires  (in  paragraph  (d)(7)(iv)) 
that  lockout  or  tagout  devices  be 
removed  by  the  employees  who  applied 
them  except  in  limited  situations.  In  the 
proposed  standard.  OSHA  considered 
whether  an  exception  should  be 
provided  whenever  two  conditions  exist 
which  would  necessitate  the  removal  of 
a  lockout  or  tagout  device  by  an 
authorized  employee  other  than  the 
employee  who  applied  the  device. 
Paragraph  (d)(7)(iii)(A).  as  proposed, 
would  have  permitted  other  authorized 
employees  to  remove  a  lockout  or  tagout 
device  when  the  employee  who  applied 
the  lockout  or  tagout  device  was  not 
available  to  remove  it.  This  provision 
was  intended  to  cover  situations  such  as 
those  that  might  arise  from  the  sudden 
sickness  or  injury  of  an  employee  or 
other  emergency  conditions.  Proposed 
paragraph  {d)(7)(iii)(B)  would  have 
permitted  use  of  the  exception  for 
unique  operating  activities  involving 
complex  systems,  if  the  employer  could 
demonstrate  that  it  was  not  feasible  to 
have  the  device  removed  by  the 
employee  applying  it.  This  was 
intended  to  provide  flexibility  in 
operations  involving  the  removal  of  a 
lockout  or  tagout  device  at  a  remote 
location. 

EEI  argued  that  the  person  removing 
a  lockout  or  tagout  device  need  not  be 
the  same  as  the  person  who  placed  it 
(Ex.  3-112;  LA  Tr.  227-229).  They 
contended  that  the  unique  nature  of 
utility  tagging  programs  is  such  that  any 
qualified  employee  can  participate  in  it 
and  that  when  and  if  tags  are  removed 
and  equipment  returned  to  service  is  a 
matter  of  operations,  not  safety. 

OSHA  does  not  agree  that  the  removal 
of  a  tagout  device  by  a  person  other  than 
the  one  who  under  its  protection  is  not 
related  to  safety.  In  paragraph  (d)(7)(iv) 
of  final  §  1910.269,  OSHA  is  requiring 
that,  as  a  general  rule,  the  authorized 
employee  who  affixes  a  lockout  or 
tagout  device  is  the  only  one  allowed  to 
remove  it.  OSHA  believes  that  each 
employee  must  have  the  assurance  that 
the  device  is  in  his  or  her  control,  and 
that  it  will  not  be  removed  by  anyone 
else  except  in  an  emergency  situation. 
This  will  prevent  the  removal  of  tagout 
devices  by  supervisory  personnel 


without  the  knowledge  of  the  employee 
who  is  jjerforming  the  work,  which  the 
LTWUA  alleged  was  occurring  under 
existing  industry  practices  (Ex.  66;  LA 
Tr.  46,  57-58).  The  entire  energy  control 
program  in  this  standard  depends  upon 
each  employee  recognizing  and 
respecting  another  employee's  lockout 
or  tagout  device.  The  servicing 
employee  relies  upon  the  fact  that  he  or 
she  applied  the  device  and  assumes  that 
it  will  remain  on  the  equipment  while 
he  or  she  is  exposed  to  the  hazards  of 
the  servicing  operation.  OSHA  believes 
that  the  only  way  to  ensure  that  the 
employee  is  aware  of  whether  or  not  the 
lockout  or  tagout  device  is  in  place  is  to 
permit  only  that  employee  to  remove 
the  device  himself  or  herself. 

OSHA  can  envision  very  few 
instances  which  would  justify  one 
employee's  removal  of  another's  lockout 
or  tagout  device.  In  a  true  emergency, 
and  not  merely  because  the  employee  is 
not  available,  the  employer  may  be  able 
to  demonstrate  a  need  to  remove  an 
employee's  lockout  or  tagout  device.  An 
exception  to  paragraph  (d)(7)(iv)  of  the 
final  rule  is  being  provided  to  allow  for 
such  situations.  OSHA  emphasizes  that 
removal  of  a  personal  lockout  or  tagout 
device  by  another  person  may  not  be 
based  on  convenience  or  the  simple 
unavailability  of  the  employee.  If  a 
lockout  or  tagout  device  is  attached,  it 
is  assumed  that  the  employee  who 
attached  that  device  is  engaged  in 
servicing  the  equipment  for  which  the 
device  is  in  use  and  that  that  person  is 
exposed  to  the  hazards  of  reenergizing 
of  energy  sources.  Therefore,  as  a 
general  matter,  the  protection  of  that 
employee  requires  that  he  or  she  have 
complete  control  over  his  or  her  lockout 
or  tagout  device.  Some  modification  of 
the  general  rule  is  warranted  in  the  case 
of  transfer  of  authority  between  shifts, 
as  discussed  under  §  1910.269(d)(8)(iii), 
and  to  a  limited  extent  in  group  lockout 
or  tagout,  as  discussed  under 
§  1910.269(d)(8)(ii),  both  of  which 
involve  coordination  of  activities 
between  servicing  employees. 
Additionally,  under  conditions  of 
central  control  of  energy  isolating 
devices,  as  is  the  case  in  many  electric 
utility  situations,  further  modification  of 
the  general  rule  may  be  warranted,  as 
discussed  under  §  1910.269(d)(8)(v) 
later  in  this  preamble. 

Under  the  exception  to  paragraph 
(d)(7)(iv),  the  employer  may  direct  the 
removal  of  a  lockout  or  tagout  device  by 
another  employee  only  if  the  energy 
control  program  incorporates  specific 
procedures  and  training  for  that  purpose 
and  only  where  the  employer  can 
demonstrate  that  the  alternative 
procedure  will  provide  equivalent  safety 


to  having  the  employee  remove  his  or 
her  own  device.  The  procedure  must 
include,  at  a  minimum,  the  following 
items:  first,  verification  that  the 
authorized  employee  is  not  at  the 
facility:  second,  making  all  reasonable 
efforts  to  contact  that  employee  to 
inform  him  or  her  that  his  or  her  device 
has  been  removed;  and  third,  ensuring 
that  employee  knows  of  that  device 
removal  before  he  or  she  resumes  work 
at  the  facility.  These  steps  are  necessary 
to  ensure  that  the  employee  who  is 
protected  by  the  device  is  not  exposed 
to  energy  hazards  either  at  the  time  of 
its  removal  or  afterwards. 

Paragraph  (d)(8)(i)  requires  the 
employer  to  develop  and  use  a 
procedure  that  establishes  a  sequence  of 
actions  to  be  taken  when  energy 
isolating  devices  are  locked  out  or 
tagged  out  and  there  is  a  need  for  testing 
or  positioning  of  the  machine  or 
equipment  or  components  thereof. 
These  actions  are  necessary  in  order  to 
maintain  the  integrity  of  any  lockout  or 
tagout  protection  for  the  servicing 
employees.  It  is  also  necessary  in  order 
to  provide  optimum  safety  coverage  for 
employees  when  they  have  to  go  from 
a  deenergized  condition  to  an  energized 
one  and  then  return  the  system  to 
lockout  or  tagout  control.  It  is  during 
these  transition  periods  that  employee 
exposure  to  hazards  is  high  and  a 
sequence  of  steps  to  accomplish  these 
tasks  safely  is  needed. 

Paragraph  (d)(8)(i)  prescribes  a  logical 
sequence  of  steps  to  be  followed  when 
energy  isolating  devices  are  locked  out 
or  tagged  out  and  there  is  a  need  to  test 
or  position  the  machine,  equipment,  or 
components  thereof.  These  steps  offer 
necessary  protection  to  employees  when 
they  are  involved  in  this  activity.  The 
procedure  is  clear-cut  and  should 
require  little  or  no  explanation  other 
than  the  contents  of  the  standard  itself. 

It  should  be  noted  that  OSHA  is 
allowing  the  removal  of  the  lockout  or 
tagout  devices  and  the  reenergizing  of 
the  machine  or  equipment  only  during 
the  limited  time  necessary  for  the 
testing  or  positioning  of  the  machine, 
equipment,  or  component.  This 
paragraph  does  not  allow  the  employer 
or  employee  to  disregard  the 
requirement  for  locking  out  or  tagging 
out  during  the  other  portions  of  the 
servicing  or  maintenance  operation. 
This  exception  provides  for  a  temporary 
measure  to  be  used  only  to  accomplish 
a  particular  task  for  which  reenergizing 
is  essential. 

One  commenter  expressed  the 
concern  that  all  lockout  or  tagout 
devices  would  have  to  be  removed  from 
all  energy  isolating  devices  (Ex.  3-20). 
He  suggested  that  the  standard  permit 
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locks  and  tags  to  remain  attached  to 
controls  that  were  not  to  be  o()erated. 
However,  this  change  is  not  necessary. 
The  standard  does  not  require  all 
lockout  or  tagout  devices  to  be  removed, 
only  those  attached  to  energy  isolating 
devices  that  are  to  be  changed  from  the 
"safe"  or  "ofr*  position  to  the  "on" 
position. 

Group  lodiout  involves  the 
performance  of  servicing  or 
maintenance  activities  by  more  than  one 
employee.  The  group  of  employees  is 
protected  by  group  lockout  or  tagout 
devices,  representing  the  group  as  a 
whole,  with  one  authorized  employee 
directly  responsible  for  the  performance 
of  the  servicing.  The  proposed 
requirement  for  group  lockout  would 
have  required  that  the  procedure 
provide  the  same  degree  of  safety  as 
personal  locks  or  tags.  It  did  not  specify 
the  use  of  individual  locks  or  tags  by  the 
individual  employees  of  the  group.  The 
proposal  would  have  allowed  this 
system,  with  the  authorized  employee 
being  responsible  for  the  safety  of  all  the 
employees  in  the  group,  if  that  program 
provided  the  same  degree  of  safety  as 
personal  lockout  or  tagout. 

The  issue  of  group  lockout  was  a 
concern  of  the  UWUA  (Ex.  66;  LA  Tr. 
45-49,  69).  As  this  issue  was  decided  in 
the  generic  hazardous  energy  control 
standard  and  no  new  evidence  was 
submitted  under  this  rulemaking,  the 
Agency  has  decided  to  adopt  the 
outcome  and  rationale  with  respect  to 
Final  §  igi0.147(f)(3).  as  follows: 

Based  on  the  record  (Ex  2-27,  2-29,  2-32. 
2-44,  2-63,  2-99,  2-106,  51,  56,  60.  Tr.  pg. 
W  1-142),  OSHA  has  reexamined  the  issue 
of  group  lockout  and  has  concluded  that  an 
additional  element  is  necessary  for  the  safety 
of  the  servicing  employees:  each  employee  in 
the  group  needs  to  he  able  to  afRx  his/her 
personal  lockout  or  tagout  system  device  as 
part  of  the  group  lockout.  This  is  necessary 
for  several  reasons:  first,  the  placement  of  a 
personal  lockout  or  tagout  device  enables 
that  employ»*p  to  control  his/her  own 
protection,  rsther  than  having  to  depend 
upon  another  person;  second,  the  use  of  a 
personal  loclcout  or  tagout  device  will  enable 
each  ser\'icing  employee  to  verify  that  the 
equipment  has  been  properly  deenergized  in 
accordance  with  the  energy  control 
procedure,  and  to  affix  his/her  device  to 
indicate  that  verification;  third,  the  presence 
of  an  employee's  lockout  or  tagout  device 
will  inform  all  other  persons  that  the 
employee  is  working  on  the  equipment; 
fourth,  as  long  as  that  device  remains 
attached,  all  employees  know  that  the  job  is 
not  completed  and  that  it  is  not  safe  to 
reenergize  the  equipment;  and  fifth,  the 
servicing  employee  will  continue  to  be 
protected  by  the  presence  of  his/her  device 
until  he/she  removes  it.  The  authorized 
employee  in  charge  of  the  group  lockout  or 
tagout  cannot  reenergize  the  equipment  until 


each  employee  in  the  group  has  removed  his/ 
her  personal  device,  indicating  that  he/she  is 
no  longer  exposed  to  the  hazards  from 
reenergizaUon  of  the  machine  or  equipment 
OSHA  is  convinced  that  the  use  of  individual 
lockout  or  tagout  devices  as  p>art  of  the  group 
lockout  provides  the  greatest  assurance  of 
protection  for  servicing  employees. 

The  proposed  rule  contained  several 
general  elements  for  group  lockout,  including 
provisionls]  on  primary  responsibility  and 
coordination  of  work  forces.  These  elements 
are  carried  forward  in  the  Final  Rule.  The 
requirement  for  the  use  of  personal  lockout 
or  tagout  devices  will  only  enhance  the 
overall  effectiveness  of  these  provisions, 
because  the  authorized  employee  in  charge  of 
the  group  lockout  will  be  better  able  to 
evaluate  the  status  of  the  servicing  operation, 
as  well  as  to  detennine  which,  if  any,  of  the 
servicing  employees  are  working  on  the 
equipment  at  a  particular  time. 

OSHA  requires  in  paragraph  (f)(3) 
|§  1910.269(dK8)(ii)l  that  when  a  crew,  craft, 
department  or  other  group  lockout  or  tagout 
device  is  used,  it  must  provide  the 
authorized  and  affected  employees  with  a 
degree  of  protection  that  is  equivalent  to  the 
use  of  personal  lockout  or  tagout  procedures. 
As  in  the  case  of  personal  lockout  or  tagout, 
the  employer  who  uses  group  lockout  or 
tagout  must  develop  a  procedure  which 
encompasses  the  elements  set  forth  in 
paragraph  (c)(4)  [§  1910.269(d)(2)(iii)  and 
(d)(2)(iv)l. 

Paragraph  (f)(3)  [§  1910.269(d)(8)(ii)) 
contains  several  key  provisions  which  must 
be  included  in  all  group  lockout  or  tagout 
procedures,  if  a  single  lockout  device  or  set 
of  lockout  devices  (often  referred  to  as 
"operations  locks")  are  utilized  to  isolate  the 
machine  or  equipment  from  the  energy 
sources,  each  authorized  employee  is 
afforded  a  means  to  utilize  his/her  personal 
lockout  or  tagout  devices  so  that  no  single 
employee  has  control  of  the  means  to  remove 
the  group  lockout  or  tagout  devices  while 
employees  are  sUll  servicing  or  maintaining 
the  machine  or  equipment  This  can  be 
accomplished  by  the  use  of  a  lockbox  or 
other  similar  appliance.  Once  the  machine  or 
equipment  is  locked  out,  the  key  is  placed 
into  the  lockbox  and  each  authorized 
employee  places  his/her  lockout  or  tagout 
device  on  the  hox.  When  each  individual 
completes  his/her  portion  of  the  work,  that 
person  removes  his/her  lockout  or  tagout 
device  from  the  lockbox.  Once  all  personal 
lockout  or  tagout  devices  have  been  removed, 
the  key  for  the  group  lockout  devices  for  the 
machine  or  equipment  can  be  used  to  remove 
that  group  lockout  device.  This  method 
provides  individual  protection  for  all 
employees  working  under  the  protection  of  a 
particular  lockout  or  tagout  device.  When 
more  than  one  group  is  involved,  another 
authorized  p>erson  might  need  to  maintain 
Tes|>onsibility  for  coordination  of  the  various 
lockout  control  groups  in  order  to  ensure 
continuity  of  protection  and  to  coordinate 
workforces. 

In  addition  to  designating  and  assigning 
responsibility  to  authorized  employees, 
paragraph  (f)(3)  i§1910.269(d)(8)(ii)j  requires 
the  employer  to  develop  and  implement 
procedures  for  determining  the  exposure 


status  of  individual  crew  members  and  for 
taking  appropriate  measures  to  control  or 
limit  that  expomre.  Tbaae  provisions  are 
seen  by  OSHA  aa  requiring  at  least  the 
following  stefME 

1.  Verification  of  shutdown  and  isolation 
of  the  equipment  or  process  before  allowing 
a  crew  member  to  place  a  personal  lockout 
or  tagout  device  on  an  energy  isolating 
device,  or  on  a  lockout  box,  board,  or  cabinet; 

2.  Ensuring  that  all  employees  in  the  crew 
have  completed  their  assignments,  removed 
their  lockout  and/or  tagout  devices  &t>m  the 
energy  isolating  device,  the  box  lid  or  other 
device  used,  and  are  in  the  clear  before 
turning  the  equipment  or  process  over  to  the 
operating  personnel  or  simply  turning  the 
machine  or  equipment  on; 

3.  Providing  the  necessary  coordinating 

f>rocedures  for  ensuring  the  safe  transfer  of 
ockout  or  tagout  control  devices  between 
other  groups  and  work  shifts. 

The  special  coverage  of  paragraph  (f)(3) 
[§  1910.269(d)(8)(ii)l  recognizes  the 
importance  of  group  lockout  and/or  tagout 
devices  used  under  conditions  in  which  the 
safety  of  all  employees  working  in  the  group 
is  dependent  on  how  those  devices  are  used. 
For  that  reason,  it  involves  a  closer 
examination  of  the  conditions,  methods  and 
procedures  needed  for  effiective  individual 
employee  protection. 

OSHA  also  believes  that  by  requiring  each 
servicing  employee  to  attach  his/her  own 
device  in  group  servicing  operations,  it 
t>ecome8  possible  to  extend  coverage  of  group 
servicing  activities  under  paragraph  (0(3) 
[§  1910.269(d)(8)(ii)l  beyond  lockout,  as 
envisioned  by  the  projxisal,  to  cover  tagout, 
as  well.  This  would  primarily  involve 
equipment  which  has  not  been  designed  to 
accept  a  lockout  device.  OSHA  tielieves  that 
when  a  group  lockout  or  tagout  procedure  is 
properly  implemented,  it  adds  an  additional 
element  of  protection  to  servicing  employees: 
the  authorized  employee  in  charge  of  the 
group  servicing  operation  applies  a  group 
lockout  or  tagout  device  to  the  equipment 
l)eing  serviced,  and  each  servicing  employee 
attaches  a  personal  lockout  or  tagout  device 
to  the  group  de\'ice.  These  individual  devices 
are  removed  by  the  employees  who  applied 
them,  leaving  the  group  device  attached. 
These  employees,  by  clearing  the  equipment 
and  removing  their  own  devices,  indicate 
that  they  are  no  longer  exposed  to  the 
hazards  of  the  servicing  operation.  The 
authorized  employee  in  charge  of  the  group 
servicing  o(>eration  then  verifies  that  all 
elements  of  the  group  servicing  have,  in  fact, 
been  completed,  and  that  it  is  safe  to 
reenergize  the  system,  Ixjfore  he/she  removes 
the  group  device.  Thus,  the  additional  step 
provides  further  assurance  that  reenergizing 
the  equipment  will  not  endanger  employees. 
Exftanding  group  procedures  to  encximpass 
tagout  as  well  as  lockout  will  extend  the 
additional  protection  to  operations  which 
would  otherwise  be  permitted  under  this 
standard  to  use  tagout  devices  instead  of 
lockout. 

One  of  the  most  difficult  problems  to  be 
dealt  with  by  this  standard  involves  the 
servicing  and  maintenance  of  complex 
equipnient.  particularly  when  the  work 
extends  across  several  workshifts.  Under  the 
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basic  approach  taken  by  this  standard,  each 
servicing  employee  is  responsible  for  the 
application  and  removal  of  his/her  own 
lockout  or  tagout  device.  However,  the  record 
indicates  that  the  servicing  of  some  complex 
equipment  may  take  days  or  weeks,  and  that 
in  some  cases,  hundreds  of  lockout  or  tagout 
devices  may  be  necessary.  EEI  (Ex.  56)  noted 
that  in  some  major  maintenance  operations, 
it  can  take  a  day  or  more  just  to  apply 
lockout/tagout  devices  to  all  energy  isolating 
devices.  CMA  (Ex.  56)  explained  that  in  a 
chemical  plant,  certain  "turn-around"  jobs 
may  require  the  locking  or  tagging  of  a 
hundred  or  more  energy  isolation  devices 
and  require  25  or  more  employees  to  perform 
the  servicing.  When  complex  equipment  is 
being  serviced.  OSHA  recognizes  the  need  to 
provide  employers  with  the  option  of 
utilizing  an  alternative  procedure  to  each 
employee  locking  or  tagging  out  each  energy 
isolating  device.  When  an  alternative 
procedure  is  used,  it  must  provide  equivalent 
protection  for  the  authorized  employees.  |54 
FR  36681-36682.  corrected  at  55  FR  38683- 
38685) 

OSHA  has  adopted  language  for  final 
§  1910.269  (d)(8)(ii)  from 
§  1910.147(f)(3).  The  Agency  believes 
that  the  final  standard  will  best  protect 
employees  servicing  or  maintaining 
electric  power  generation  equipment. 

After  the  generic  lockout/tagout 
standard  was  promulgated,  OSHA 
received  many  questions  regarding  the 
necessary  elements  of  a  group  lockout 
procedure.  The  Agency  answered  many 
of  these  questions  in  the  form  of  an 
OSHA  Instruction,  STD  1-7.3,  which  set 
guidelines  for  the  enforcement  of 
§  1910.147  when  group  lockout  or 
tagging  was  involved.  In  order  to  clarify 
final  §  1910.269(d),  the  Agency  is 
summarizing  these  guidelines  with 
respect  to  the  manner  in  which  they 
would  apply  to  §  1910.269(d),  as 
follows: 

(1)  Group  lockout/tagout  procedures 
must  be  tailored  to  the  specific 
operation  involved.  Irrespective  of  the 
situation,  the  requirements  of  the  final 
rule  specify  that  each  employee 
performing  maintenance  or  servicing 
activities  be  in  control  of  hazardous 
energy  during  his  or  her  period  of 
exposure. 

(2)  The  procedures  must  ensure  that 
each  authorized  employee  is  protected 
from  the  unexpected  release  of 
hazardous  energy  by  personal  lockout  or 
tagout  devices.  No  employee  may  affix 
the  personal  lockout  or  tagout  device  of 
another  employee. 

(3)  The  use  of  such  devices  as  master 
locks  and  tags  are  permitted  and  can 
serve  to  simplify  group  lockout/tagout 
procedures.  For  example,  a  single  lock 
may  used  on  each  energy  isolating 
device,  together  with  the  use  of  a 
lockbox  for  retention  of  the  keys  and  to 
which  each  authorized  employee  affixes 


his  or  her  lock  or  tag.  In  a  tagging 
system,  a  master  tag  may  be  used,  as 
long  as  each  employee  personally  signs 
on  and  signs  off  on  it  and  as  long  as  the 
tag  clearly  identifies  each  authorized 
employee  who  is  being  protected  by  it. 
(4)  All  other  provisions  of  paragraph 
continue  to  apply. 

Paragraph  (cO(8)(iii)  of  final 
§  1910.269  requires  that  specific 
procedures  be  used  to  ensure 
continuation  of  lockout  or  tagout 
protection  for  employees  during  shift  or 
personnel  changes  in  order  to  provide 
for  an  orderly  transfer  of  control 
measures  and  in  order  to  be  certain  that 
the  machine  or  equipment  is 
continuously  maintained  in  a  safe 
condition.  As  with  group  lockout  or 
tagout,  the  method  of  accomplishing 
this  task  must  be  part  of  the  procedures 
that  are  defined  in  performance 
language  in  §  1910.269  (d)(2)(iii)  and 
(d)(2)(iv).  Paragraph  (d)(8)(iii)  requires 
specific  procedures  whenever  transfer  of 
control  measures  is  necessary.  The 
underlying  rationale  for  these 
provisions,  whereby  hazardous  energy 
control  responsibility  is  transferred,  is 
for  the  maintenance  of  uninterrupted 
protection  for  the  employees  involved. 
It  is  therefore  considered  essential  that 
lockout  or  tagout  devices  be  maintained 
on  energy  isolating  devices  throughout 
the  transition  period. 

Basically,  the  transfer  of 
responsibility  can  be  accomplished  by 
the  on-coming  shift  employees 
accepting  control  of  the  system  involved 
prior  to  the  release  of  control  by  the  off- 
going  employees.  Also,  the  procedures, 
whether  they  necessitate  the  use  of 
simple  control  measures  or  the  more 
detailed  use  of  logs  and  check  lists  to 
accomplish  an  orderly  transfer,  are  to  be 
followed  by  an  assurance  that  the 
system  is  indeed  safe  for  employees  to 
continue  working.  This  assurance  may 
involve  action  by  the  authorized 
supervisory  employee  responsible  for 
the  transfer  to  verify  the  continued 
isolation  of  the  machine  or  equipment 
from  the  energy  source. 

Perhaps  the  most  critical  element  of 
assuring  continuity  of  protection  is 
providing  the  individual  employee  with 
an  opportunity  to  verify  that  the 
equipment  has  been  deenergized.  Even 
more  than  in  the  case  with  individual 
lockout  or  tagout,  the  on-coming 
employee  should  not  have  to  depend  on 
the  actions  of  another  employee  or 
supervisor,  particularly  one  who  has  left 
the  workplace  for  the  day.  for  assurance 
that  it  is  safe  to  work  on  the  machine 
or  equipment.  The  group  lockout 
provisions  in  paragraph  (d)(8)(ii)  of  final 
§  1910.269  contain  what  OSHA  believes 
to  be  the  necessary  safeguards  for  these 


situations.  To  the  extent  that  the 
procedures  provide  for  individual 
verification  that  the  equipment  has  been 
properly  deenergized  and  to  the  extent 
that  the  procedures  allow  for  the 
servicing  employee  to  attest  to  that 
verification  in  accordance  with  the 
standard.  OSHA  believes  that  such 
procedures  would  comply  with  the  final 
rule.  In  the  case  of  the  type  of  complex 
servicing  operation  described  by  EEI 
involving  large  numbers  of  energy 
isolating  devices,  large  numbers  of 
servicing  employees,  and  multiple  shifts 
(Ex.  3-112;  LA  Tr.  215-239),  OSHA 
acknowledges  that  the  removal  and 
replacement  of  the  lockout  or  tagout 
devices  each  shift  could  be  overly 
burdensome.  When  the  complexity  of 
the  servicing  operation  necessitates  an 
alternative  to  such  frequent  attachment 
and  removal  of  lockout  or  tagout 
devices,  the  use  of  the  work  permit  or 
comparable  means,  with  each  employee 
signing  in  and  out  as  he  or  she  begins 
or  stops  working  on  the  equipment, 
combined  with  the  servicing  employees' 
verifying  that  the  equipment  is 
deenergized  prior  to  beginning  work, 
would  be  an  acceptable  approach  to 
compliance  with  group  lockout  or 
tagout  and  shift  change  provisions  of  the 
standard. 

Because  the  person  applying  the 
lockout  or  tagout  device  is  generally  the 
one  being  protected  by  that  device,  it  is 
essential  that  the  device  not  be  removed 
by  anyone  else  except  in  emergencies. 
When  an  employee  transfers  servicing 
duties  to  an  employee  on  the  next  shift 
and  the  equipment  is  to  remain 
deenergized  throughout  the  shift 
change,  it  should  not  be  an  undue 
burden  to  establish  a  procedure  under 
paragraph  (d)(8)(iii)  for  the  off-going 
employee  to  transfer  his  or  her  authority 
to  the  on-coming  employee.  In 
situations  in  which  the  off-going 
employee  removes  his  or  her  lockout  or 
tagout  device  before  the  on-coming 
employee  arrives,  the  procedure  could 
allow  for  the  off-going  employee  to 
apply  a  tagout  device  at  the  time  he  or 
she  removes  his  or  her  device, 
indicating  that  the  lock  had  been 
removed,  but  that  the  machine  or 
equipment  had  not  been  reenergized. 
The  on-coming  employee  would  verify 
that  the  system  was  still  deenergized 
and  would  remove  the  interim  tag  and 
substitute  his  or  her  lockout  device. 
This  would  assure  that  the  continuous 
protection  is  maintained  from  one  shift 
to  another.  When  tagout  devices  are 
used,  it  would  be  possible  to  use  a  tag 
with  spaces  for  the  off-going  employee 
to  sign  off,  giving  the  date  and  time,  and 
for  the  on-coming  employee  to  sign  on, 
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also  giving  the  date  and  time.  Each 
employee  would  verify  the  deenergizing 
and  energy  isolation  for  bis  or  her  own 
protection  before  signing  onto  the  tag. 

In  paragraph  (d)(8)(iv),  the  final 
standard  requires  that  whenever  outside 
servicing  personnel  (that  is,  employees 
of  contractors)  are  engaged  to  perform 
any  of  the  activities  covered  by  this 
standard,  each  employer  must  inform 
the  other  employer  of  their  respective 
lockout  or  tagout  procedures.  Each 
employer  shall  also  ensure  that  his  or 
her  own  employees  understand  and 
comply  with  the  restrictions  and 
prohibitions  of  the  energy  control 
program  in  use. 

These  requirements  are  necessary 
when  outside  personnel  work  on 
machines  or  equipment  because  their 
activities  have  the  same  or  greater 
potential  for  exposing  employees  to 
servicing  hazards  as  would  exist  if  the 
employer's  own  employees  were 
performing  the  work.  These  hazards  can 
pose  a  threat  to  both  the  outside  service 
personnel  and  the  employees  in  the 
plant  or  facility. 

The  outside  servicing  personnel 
would  certainly  be  expected  to  know 
about  the  speciHc  equipment  being 
serviced,  but  they  might  not  be  familiar 
with  the  energy  control  procedures 
being  used  in  the  particular  workplace. 
Similarly,  the  employees  at  the  worksite 
might  be  femiliar  with  the  procedures 
being  used  by  their  fellow  employees, 
but  they  might  not  know  what  to  do  if 
the  contractor  has  a  procedure  which 
differs  from  their  own.  If  such 
procedures  were  not  coordinated,  each 
group  of  employees  might  be 
endangered  by  the  actions  of  the  other, 
even  if  each  one  followed  its  own 
procedures. 

This  standard  is  intended  to  ensure 
that  both  the  employer  and  the  outside 
service  personnel  are  aware  that  their 
interaction  can  be  a  possible  source  of 
injury  to  employees  and  that  the  close 
coordination  of  their  activities  is  needed 
in  order  to  reduce  the  likelihood  of  such 
injury.  OSHA  sees  the  proper  use  of 
these  provisions,  when  they  are 
understood  and  adhered  to,  as  a  way  to 
prevent  misunderstandings  by  either 
plant  employees  or  outside  service 
personnel  regarding:  (1)  the  use  of 
lockout  or  tagout  procedures  in  general, 
(2)  the  use  of  specific  lockout  or  tagout 
devices  that  are  selected  for  a  particular 
application,  and  (3)  the  restrictions  and 
prohibitions  imposed  upon  each  group 
of  employees  by  the  other  employer's 
energy  control  program. 

OSHA  proposed  to  require  outside 
contractors  to  use  the  same  procedures 
as  used  in  the  plant  or  facility  where  the 
work  is  being  done,  and  a  similar 


requirement  was  considered  under  the 
rulemaking  on  §  1910.147.  In  the  generic 
standard  rulemaking,  the  Agency 
determined  that  it  might  adversely  affect 
the  safety  of  employees  if  the  standard 
were  to  require  them  to  comply  in  all 
cases  with  a  procedure  which  was 
unfamiliar  to  them  and  differed  from 
their  usual  practices  under  their  own 
employer's  energy  control  program  (54 
FR  36680-36681,  corrected  at  55  FR 
38683,  38685).  Further,  by  allowing 
each  employee  to  use  the  procedure  that 
he  or  she  is  familiar  with, 
§  1910.147(0(2)  provides  greater 
assurance  that  the  employees  will 
willingly  use  the  procedure.  OSHA  has 
decided  to  use  the  same  approach  here. 

Paragraph  (d)(8){iv)  of  final  §1910.269 
requires  that  each  employer  inform  the 
other  employer  of  the  procedures  used 
by  his  or  her  employees  and  that  each 
employer's  employees  understand  and 
comply  with  the  restrictions  and 
prohibitions  of  the  energy  control 
program  in  use.  For  example,  if  there  are 
elements  of  the  contractor's  procedures 
which  need  to  be  explained  to  the 
facility  employees,  or  if  there  are  other 
steps  needed  to  assure  the  safety  of  the 
contractor's  employees,  the  facility 
employer  must  provide  his  or  her 
employees  with  the  information  to 
provide  the  necessary  protection. 

The  requirement  for  coordination 
between  the  contractor  and  the  on-site 
employer  is  intended  to  deal  with  the 
potential  for  either  one's  employees  to 
create  or  compound  the  hazards  to 
which  the  other's  employees  are 
exposed.  This  is  true  even  if  the  on-site 
employer  includes  as  a  term  of  the 
contract  that  the  contractor  follow  the 
on-site  employer's  lockout  or  tagging 
procedures.  Regardless  of  the  degree  of 
coordination  required  by  paragraph 
(d)(8)(iv),  each  covered  employer, 
whether  contractor  or  on-site  employer, 
has  an  independent  obligation  under  the 
OSH  Act  to  provide  the  protection 
under  the  standard  for  his  or  her  own 
emiployees. 

"The  facility  owner  will  need  to  look 
at  various  aspects  of  the  contractor's 
energy  control  program  to  assure  that 
his  or  her  employees  are  not  placed  at 
an  increased  risk.  For  example,  is  the 
contractor's  means  of  notifying  the 
affected  employees  of  the  pending 
lockout  or  tagout  as  thorough  as  the 
facility  employer's?  Is  the  procedure  for 
identifying  the  energy  isolating  devices 
as  exhaustive  or  complete  as  the  facility 
employer's?  Is  the  method  of  lockout  or 
tagout  used  by  the  contractor  recognized 
and  respected  by  the  facility's 
employees?  Does  the  contractor's 
procedure  take  into  account  the 
possibiUty  of  reaccumulation  of  stored 


energy  (if  that  is  a  potential  problem)? 
Does  the  contractor's  procedure  for 
removal  of  lockout  or  tagout  devices  and 
reenergizing  and  startup  of  the  machine 
or  equipment  provide  for  employee 
notification  and  ensuring  the  equipment 
is  safe  before  startup?  If  any  of  the  steps 
in  the  contractor's  procedures  fail  to 
cover  significant  or  essential  conditions 
of  the  workplace  which  could  adversely 
affect  the  safety  of  the  facility 
employees,  action  must  be  taken  by  the 
facility  employer  to  minimize  the 
potential  for  injury  to  his  or  her 
employees. 

Edison  Electric  Institute  argued  that 
the  tagging  systems  used  by  electric 
utilities  across  the  country  are  unique 
and  work  well  to  protect  their 
employees  (Ex.  3-112;  LA  Tr.  215- 
239)."  They  argued  that  OSHA  should 
adopt  provisions  from  the  EEI/IBEW 
drah  relating  to  lockout  and  tagging. 
Because  OSHA  has  already  adopted  a 
standard  on  the  control  of  hazardous 
energy  sources,  the  Agency  believes  that 
the  industry  must  show  that  unique 
circumstances,  such  as  the  hazards 
presented  orthe  methods  of  controlling 
them,  warrant  separate  and  distinct 
treatment.  Mr.  John  Bachofer,  Vice 
President  of  Metropolitan  Edison 
Company,  representing  Edison  Electric 
Institute  emphasized  six  basic  concepts 
of  hazardous  energy  control  at  electric 
utilities: 

(1)  The  control  of  energy  is 
fundamental  toelectric  utility  work. 

(2)  Control  of  hazardous  energy  is 
critical  to  employee  safety  in  the 
industry. 

(3)  The  methods  used  to  control 
hazardous  energy  involve  a 
comprehensive  and  documented 
process. 

(4)  Employees  are  trained  in  and 
required  to  comply  with  the  hazardous 
energy  control  procedures. 


*'EEI  also  argued  that  electric  utility  employee* 
are  not  at  significant  risk  of  injury  under  existing 
industry  lockout  and  tagging  procedures  (Ex.  62- 
33).  in  both  the  Subpart  S  work  practices 
rulemaking  and  tM  generic  hazardous  eitergy 
control  rulemaking.  OSHA  found  existing  electric 
utility  lockout  and  tagging  procedures  to  expose 
employees  to  a  signiHcant  risk  of  injury  (55  FR 
32003^54  FR  366S1-36654.  36684).  In  a  review  of 
IBEW  fatality  reports.  Eastern  Research  Croup,  tnd.. 
found  4  of  159  fatalities  (2.5%)  could  have  been 
prevented  by  compliance  with  proposed 
$  1910.269(d)  (Ex.  6-24).  These  fatalities  occurred 
among  approximately  50.000  electric  utility 
employees  at  high  risk  (Ex.  4:  Table  }-22  with  the 
population  limited  to  generating  plant  workers  at 
high  risk)  at  the  rate  of  nearly  2  per  year  (2.5%  of 
the  estimated  70  deaths  per  year  Ex.  5).  The 
Agency  believes  that  these  employees  are  exposed 
to  a  signiflcani  risk  of  injury  under  existing 
industry  practices.  Otherwise,  no  lockout  and 
tagging  standard  would  have  been  proposed.  OSHA 
evaluates  signiHcant  risk  based  on  the  hazards  that 
exist  under  the  current  state  of  regulation. 
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(5)  Methods  for  controlling  energy  are 
essentially  consistent  throughout  the 
electric  utility  industry. 

(6)  The  electric  utility  industry's 
hazardous  energy  control  procedures 
work  very  well  (LA  Tr.  216-218). 

As  noted  earlier,  these  concepts  are  in 
use  in  other  industries  as  well  and  do 
not  make  the  utility  industry's  tagging 
system  unique.  OSHA  believes  that  the 
only  concept  employed  by  electric 
utilities  that  is  unique  to  their  industry 
is  tlie  use  of  central  control  facilities. 
Mr.  Bachofer  described  the  utilities'  use 
of  a  system  operator  who  initiates  and 
controls  switching  and  tagging 
procedures,  and  presented  a  videotape 
of  a  typical  tagout  procedure  in  action 
in  a  generating  plant  (Ex.  12-6;  LA  Tr. 
225-232).  This  evidence  indicates  that 
typical  utility  company  tagout 
procedures  are  unique.  However,  as 
discussed  extensively  earlier,  the 
evidence  presented  by  the  Utility 
Workers  Union  of  America  and  the 
accident  data  submitted  into  the  record 
demonstrate  that,  even  under  these 
procedures,  employees  can  be  exposed 
to  hazards  (Ex.  9-2.  66:  DC  Tr.  414.  444; 
LA  Tr.  45-49,  54-63,  67-70). >• 
Therefore,  rather  than  adopt  the  EEI/ 
IBEVV  draft  provisions  on  the  control  of 
hazardous  energy  sources,  OSHA  is 
incorporating  additional  provisions 
under  §  1910.269(d)(8)(v)  to  allow  for 
the  placement  and  removal  of  lockout  or 
tagout  devices  by  the  system  operator. 
This  provides  employers  with  the 
flexibility  to  protect  employees  by 
central  control  of  energy  isolating 
devices,  but  provides  employees  with 
protection  equivalent  to  that  provided 
by  personal  lockout  or  tagout  devices. 
The  new  paragraph  is  worded  as 
follows: 

(v)  If  energy  isolaUng  devices  are  installed 
in  a  central  locatioD  under  the  exclusive 
control  of  a  system  operator,  the  following 
requirements  appljr 

(A)  The  employer  shall  use  a  procedure 
that  affords  employees  a  level  of  protection 
equivalent  to  that  provided  by  the 
implementation  of  a  personal  lockout  or 
tagout  device. 

(B)  The  system  operator  shall  place  and 
remove  lockout  and  tagout  devices  in  place 
of  the  authorized  employee  under  paragraphs 
(d)(4).  (d)(6)(iv),  and  (dK7)(iv)  of  this  sectioo. 

(C)  Provisions  shall  be  made  to  identify  the 
authorized  employee  who  is  responsible  for 
(that  is,  being  protected  by)  the  lockout  or 
tagout  device,  to  transfer  responsibility  for 
lockout  and  tagout  devices,  and  to  ensure 
that  an  authorized  employee  requesting 
removal  or  transfer  of  a  lockout  or  tagout 
device  is  the  one  responsible  for  it  before  the 
device  is  removed  or  transferred. 


*"OSHA  came  to  the  wme  conclusion  in  the 
electrical  nfety^nlated  work  practices  ruJemakinc 
S5FR3W03. 


These  requirements  recognize  lockout 
and  tagout  practices  that  are  common  in 
the  electric  utility  industry  and  that 
have  been  successfiil  in  protecting 
employees  ht)m  hazards  associated  with 
the  control  of  hazardous  energy  sources. 
Under  paragraph  (d)(8)(v),  the  system 
operator  has  complete  control  over 
hazardous  energy  sources  that  endanger 
employees  maintaining  or  servicing 
machinery  or  equipment  associated 
with  an  electric  power  generation 
installation.  Other  employees  do  not 
even  have  access  to  the  energy  control 
devices  and  cannot  operate  diem  to 
reenergize  machinery  or  equipment 
being  serviced.  This  central  control  of 
hazardous  energy  sources,  in 
combination  with  the  lockout  and 
tagging  pnxxdures  and  other  safeguards 
required  by  paragraph  (d),  minimizes 
the  accidental  reenergizing  of 
machinery  and  eauipment. 

Paragraph  (d)(8)(v)(A)  requires  the 
procedure  used  to  provide  protection 
equal  to  the  use  of  a  personal  lockout  or 
tagout  device.  The  procedure  used  must 
strictly  regulate  the  operation  of  energy 
control  devices.  For  example,  it  couliT 
prohibit  the  of>eration  of  these  devices, 
except  under  written  orders. 
Additionally,  logs  of  switching  orders 
provide  a  history  of  the  energy  control 
device  operation  that  can  help 
employers  determine  the  efficacy  of 
their  procedures.  Al  a  minimum,  the 
procedure  must  ensure  that  no  lock  or 
tag  is  removed  without  the  permission 
of  the  authorized  employee  it  is 
protecting  and  that  locked  out  or  tagged 
out  energy  control  devices  are  not 
operated  to  reenergize  hazardous  energy 
sources. 

Paragraph  (d)(8)(v)(B)  requires  the 
system  operator  to  place  and  remove 
lockout  and  tagout  devices  in  place  of 
the  authorized  employee  under 
paragraphs  (d)(4).  (d)(6)(iv).  and 
(d)(7)(iv).  The  system  operator  is  the 
only  person  with  the  authority  to 
operate  energy  control  devices  under  his 
or  her  jurisdiction  and  to  place  locks 
and  tags  on  these  devices.  An 
authorized  employee  will  not  be  able  to 
place  or  remove  his  or  her  own  tags; 
therefore,  the  system  operator  is 
required  to  jierform  this  function. 
Allowing  other  employees  to  place  and 
remove  tags  would  increase  the  chances 
that  locks  or  tags  could  be  removed  with 
the  knowledge  of  the  employee  they  are 
protecting. 

Paragraph  (d)(8)(v)(C)  requires  the 
employer  to  make  provisions  to  identify 
the  authorized  employee  being 
protected  by  the  lockout  or  tagout 
device,  to  transfer  responsibility  for 
lockout  and  tagout  devices,  and  to 
ensure  that  an  emp4oyee  requesting  the 


removal  or  transfer  of  a  lockout  or 
tagout  device  is  the  authorized 
employee  responsible  for  it.  It  is 
important  for  any  lockout  or  tagging 
system  to  protect  every  employee 
servicing  or  maintaining  machinery  or 
equipment.  To  achieve  this  goal,  the 
lockout  or  tagging  procedures  must 
ensure  that  no  lock  or  tag  protecting  an 
employee  is  removed  without  the 
knowledge  and  participation  of  the 
employee  it  is  protecting.  Even  though 
the  energy  control  devices  are  under  the 
exclusive  control  of  the  system  operator, 
the  locked  out  or  tagged  out  devices 
must  not  be  operated  until  the  employee 
they  are  protecting  personally 
authorizes  it.  When  a  lockout  or  tagout 
device  is  to  be  removed  or  when 
responsibility  for  the  device  is  to  be 
transferred  to  another  employee,  the 
lockout  or  tagout  procedures  roust  take 
steps  to  identify  the  employee 
requesting  removal  or  transfer.  Signed 
orders,  for  example,  could  be  used,  and 
the  signatures  on  the  orders  could  be 
checked  against  the  original  lockout  or 
tagout  request.  Password  systems, 
master  lock  systems,  and  receipt 
systems  could  also  be  used  to  identify 
the  authorized  employee  responsible  for 
the  lockout  or  tagout  device.  The 
procedures  must  also  make  provision 
for  transferring  lockout  or  tagout  firom 
one  employee  to  another,  such  as  may 
be  needed  during  shift  chemges.  The 
procedures  must  also  ensure  that  the 
system  operator  does  not  remove  any 
lockout  or  tagout  device  without  the 
specific  authorization  of  the  employee  it 
is  protecting  (except  as  permitted  in 
paragraph  (d)(7)(iv)  for  emergencies). 
Paragraph  (d)(8)(v)(C)  prohibits 
supervisors  (or  other  employees)  from 
releasing  lockout  or  tagout  devices 
while  they  are  protecting  authorized 
employees,  and  it  recognizes  only 
central  control  systems  that  provide 
protection  equivalent  to  that  provided 
by  personal  lockout  or  tagout  devices. 
TTie  use  of  signed  orders,  passwords, 
master  locks  or  tags,  or  receipts  can 
facilitate  compliance  with  this 
provision. 

Paragraph  (e).  Paragraph  (e)  of  final 
§  1910.269  contains  requirements  for 
entry  into  and  work  in  enclosed  spaces. 
An  "enclosed  space"  is  defined  to  be  a 
space  that  has  a  limited  means  of  entry 
or  egress,  that  is  designed  for  periodic 
entry  by  employees  under  normal 
operating  conditions,  and  that  is  not 
expected  to  contain  a  hazardous 
atmosphere,  but  may  contain  one  under 
unusual  conditions.  In  this  paragraph. 
OSHA  intends  to  cover  only  the  types 
of  enclosed  spaces  that  are  routinely 
entered  by  employees  engaged  in 
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electric  power  generation,  transmission, 
and  distribution  work  and  are  unique  to 
underground  utility  work.  Work  in  these 
spaces  is  part  of  the  day-to-day  activities 
performed  by  employees  protected  by 
this  standard.  Enclosed  spaces  include 
manholes  and  vaults  that  provide 
employees  access  to  electric  generation, 
transmission,  and  distribution 
equipment.  This  paragraph  does  not 
address  other  types  of  confined  spaces, 
such  as  boilers,  tanks,  and  coal  bunkers, 
that  are  common  to  other  industries  as 
well.  These  locations  are  addressed  in 
OSHA's  generic  permit-required 
confined  space  standard.  §  1910.146. 
which  apphes  to  all  of  general  industry, 
including  industries  engaged  in  electric 
power  generation,  transmission,  and 
distribution  work. 

Section  1910.146  contains 
requirements  that  address  hazards 
associated  with  entry  into  "permit- 
required  confined  spaces"  (permit 
spaces).  Section  1910.146  defines 
"confined  space"  and  "permit-required 
confined  space"  as  follows: 

Confined  space  means  a  space  that: 

(1)  Is  large  enough  and  so  configured 
that  an  employee  can  bodily  enter  and 
perform  assigned  work;  and 

(2)  Has  limited  or  restricted  means  for 
entry  or  exit  (for  example,  tanks, 
vessels,  silos,  storage  bins,  hoppers, 
vaults,  and  pits  are  spaces  that  may 
have  limited  means  of  entry.):  and 

(3)  Is  not  designed  for  continuous 
employee  occupancy. 

Permit-required  confined  space 
(permit  space)  means  a  confined  space 
that  has  one  or  more  of  the  following 
characteristics: 

(1)  Contains  or  has  a  potential  to 
contain  a  hazardous  atmosphere;  i' 

(2)  Contains  a  material  that  has  the 
potential  for  engulfing  an  entrant; 

(3)  Has  an  internal  configuration  such 
that  an  entrant  could  be  trapped  or 
asphyxiated  by  inwardly  converging 
walls  or  by  a  floor  which  slopes 
downward  and  tapers  to  a  smaller  cross- 
section;  or 

(4)  Contains  any  other  recognized 
serious  safety  or  health  hazard. 

The  permit-required  confined  spaces 
standard  requires  employers  to 


"  The  deCnition  o(  "hasardou*  atmo«pber«"  in 
final  §  1910.269(x)  U  Identical  to  thdt  containad  in 
the  final  generic  permit-rBquired  confined  >pace« 
standard.  S 1910  146(b).  OSHA  believes  that  the 
criteria  for  determining  whether  an  aunosphete  U 
hazardous  is  independent  of  the  injury  or  type  of 
work  being  perfomied.  For  this  reason,  the 
dennition  proposed  in  $  1910.269  wa.s  the  same  as 
the  one  propoaed  in  $  1910.146.  The  differencae 
between  the  proposed  definition  and  the  one 
contained  in  final  §  1910.146  ware  described  and 
explained  in  the  preamble  to  the  generic  permU- 
required  confined  spaces  standard  [58  FR  44T3- 
4474). 


implement  a  comprehensive  confined 
specs  entry  program.  This  standard 
covers  the  wide  range  of  pennit- 
required  confined  spaces  encountered 
throughout  general  industry.  Because 
the  hazards  posed  by  these  spaces  vary 
so  greatly.  §  1910.146  requires 
employers  to  implement  a  permit 
system  for  entry  into  them.  The  permit 
system  must  spwll  out  the  steps  to  be 
taken  to  make  the  space  safe  for  entry 
and  must  include  provisions  for 
attendants  stationed  outside  the  spaces 
and  for  rescue  of  entrants,  who  could  be 
disabled  inside  the  space.  However,  an 
employer  need  not  follow  the  permit- 
entry  requirements  of  §  1910.146  for 
spaces  where  the  hazards  have  been 
completely  eliminated  or  for  spaces 
where  an  alternative  set  of  procedures 
are  observed.  The  ahemative  procedures 
apply  only  where  the  space  can  be  made 
safe  for  entry  through  the  use  of 
continuous  forced  air  ventilation  alone. 
The  procedures,  which  are  set  forth  in 
§  1910.146(c)(5)(ii).  ensure  that 
conditions  within  the  permit  space  do 
not  endanger  an  entrant's  life  or  ability 
to  rescue  himself  or  herself. 

Paragraph  (e)  of  1910.269  applies  to 
"enclosed  spaces".  By  definition,  an 
enclosed  space  would  be  a  permit- 
required  confined  space  in  the  absence 
of  §  1910.269.  An  enclosed  space  meets 
the  definition  of  a  confined  space — it  is 
large  enough  for  an  employee  to  enter; 
it  has  a  limited  means  of  access  or 
egress;  it  is  designed  for  periodic,  rather 
than  continuous,  employee  occupancy  i'^ 
under  normal  operating  conditions.  An 
enclosed  space  also  meets  ttib  definition 
of  a  permit  space — although  it  is  not 
expected  to  contain  a  Jiazardous 
atmosphere,  it  has  the  potential  to 
contain  one.  The  Agency  notes  that,  if 
hazardous  conditions  which  cannot  be 
controlled  through  the  precautions  set 
out  in  paragraphs  (e)  and  (t)  of  final 
§  1910.269  are  present,  the  enclosed 
space  must  be  treated  as  a  permit  space 
under  §1910.146. 

In  the  preamble  to  the  permit-required 
confined  spaces  standard.  OSHA 
acknowledged  that  "the  practices 
necessary  to  make  confined  spaces  that 
merely  have  the  potential  to  contain 
hazardous  atmospheres  (as  opposed  to 
one  that  contains  a  hazardous 
atmosphere  under  normal  operating 
conditions)  safe  are  widely  recognized 


'•"One  of  the  characteristics  of  a  conHned  space 
Is  that  it  is  not  designed  for  humans  to  enter  and 
work  for  prolonged  periods  without  any  additional 
consideration  for  safety  and  health.  With  respect  to 
manholes  and  undented  vaults,  the  Agency  notes 
thai  atmospheric  testing  ami  portable  mechanical 
ventilation  are  among  the  recognired  procedtires 
that  most  be  undertaken  .  .  .  before  employees  can 
safely  en»er  these  speces.  (Preamble  to  the  generic 
permit  space  standard,  5S  FK  44781' 


and  used  throughout  various  industries 
158  FR  44861."  The  Agency  recognized 
the  electric  power  generation, 
transmission,  and  distribution  industry 
as  one  of  those  industries  (58  FR  4489). 
hi  fact.  propoMd  §  1910.269(e)  was  used 
as  the  basis  of  many  of  the  requirements 
adopted  under  the  alternative 
procedures  adopted  in 
§  1910.146(c)(5)(ii). 

OSHA  has  carried  forward  proposed 
paragraph  (e)  into  the  final  rule,  setting 
requirements  for  electric  power 
generation,  truismission.  and 
distribution  work  in  enclosed  spaces. 
Because  these  spaces  are  still  permit 
spaces  when  work  not  falling  under 
§  1910.269  is  performed,  all  emploj-ers 
must  include  these  spaces  in  thefr 
permit-space  programs  and  must 
comply  with  the  general  permit-space 
requirements  contained  in 
§  1910.146(c).  For  example,  in 
accordance  with  §  1910.146.  enclosed 
spaces  must  be  identified  under 
paragraph  (cMl);  employees  must  be 
informed  of  the  existence,  location,  and 
hazardous  nature  of  enclosed  spaces 
under  paragraph  (c)(2):  the  employer 
must  develop  a  written  program 
covering  entry  into  permit  spaces  under 
paragraph  (cK4);  the  employer  must 
reevaluate  permit  spaces  and  reclassify 
them  on  the  basis  of  changes  in  their  use 
or  configuration  under  paragraph  (c)(6); 
and  the  host  employer  and  contractor 
must  coordinate  entry  activities  under 
paragraphs  (c)(8)  and  {c)(9). 

Edison  Electric  Institute  strongly 
urged  OSHA  to  include  all  electric 
utility  confined  spaces  under  the 
provisions  of  §  1910.269  (Ex  3-1 12.  56; 
DC  Tr.  814-828).  Summing  up  the 
evidence  EEI  presented  on  this  issue, 
Messrs.  Carl  D.  Behnke  and  Charles 
Kelly  stated: 

Another  important  issue  is  whether  this 
standard  will  regulate  all  enclosed  spaces  In 
electric  utility  facilities,  or  only  those  which 
OSHA  perceives  as  "unique"  to  utility 
operations.  As  written,  the  proposal  would 
cover  underground  systems,  such  as 
manholes  and  vaults.  Nothing  in  the  record 
would  support  a  contrary  conclusion. 
Moreover,  as  EEI  made  clear  in  the 
rulemaking  on  OSHA's  proposed  generic 
standard  on  permit-entr^'  enclosed  spaces,  it 
makes  no  sense  for  the  generic  standard  to 
regulate  work  in  power  plnnt  boilers,  or  other 
spaces,  such  at  fuel  oil  tanks,  which  are 
found  in  electric  utility  facilities. 
*         *         ft         •         • 

First,  the  records  In  this  prrxeedins:  end 
the  permit-entry  matter  show  that  only  in 
electric  power  generating  plants  does  one 
And  the  type  of  massive  boilers  which  EEI 
described  and  depicted  in  its  comments, 
testimony,  and  exhibits.  (See  Lawvon 
presentations).  Moreover,  under  typical 
procedures  applicable  in  the  industry,  once 
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those  boilers  have  been  shut  down  and 
opened,  and  slag  removed,  they  present  none 
of  the  "enclosed  space"  hazards  which  the 
generic  standard  apparently  is  intended  to 
regulate. 

Second,  while  equipment  such  as  tanks 
found  in  power  plants  may  be  similar  to 
those  found  in  other  industrial  settings,  a 
compelling  difference  remains.  Thus,  the 
employees  who  will  enter  power  plant  spaces 
regulated  under  this  standard  will  be  the 
same  ones  who  enter  the  spaces  which  OSHA 
apparently  intends  to  regulate  under  the 
generic  standard.  To  the  extent  the  two  final 
standards  are  as  significantly  different  as  the 
respective  proposals,  the  result  will  be  that 
power  plant  workers  will  be  subject  to 
inconsistent  standards  when  performing 
identical  or  similar  work.  This  simply  makes 
no  sense  and  for  no  apparent  reason  would 
defeat  the  value  of  having  a  comprehensive 
standard  for  power  generation  in  the  first 
place. 

Nothing  in  the  record  shows  that  entering 
spaces  in  power  plants  which  are  like  other 
industrial  spaces  presents  unusual  or 
particular  hazards  which  merit  the 
application  of  the  proposed  generic  rule. 
Also,  the  superior  training  which  investor- 
owned  utilities  give  their  workers  would  be 
applicable  to  all  enclosed  space  entries.  |Ex. 
56] 

OSHA  has  determined  that  §  1910.146 
is  the  proper  place  to  regulate  permit- 
required  conHned  spaces  other  than 
enclosed  spaces.  The  enclosed  space 
requirements  of  the  final  rule  are 
intended  to  regulate  a  portion  of  electric 
power  generation,  transmission,  and 
distribution  work  that  is  routine  and 
presents  limited  hazards  to  the  qualified 
employees  covered  by  §  1910.269  who 
are  performing  that  work.  Electric  utility 
companies  have  an  estimated  14,350 
employees  engaged  in  underground 
transmission  and  distribution  work 
(where  most  of  the  work  covered  by 
paragraph  (e)  occurs)."  Underground 
repair  crews,  in  which  these  employees 
work,  can  typically  expect  to  enter  a 
manhole  once  or  twice  a  day.J*  The 
enclosed  space  entry  procedure 
addressed  by  §  1910.269(e)  is  a  day-to- 
day part  of  the  routine  of  these  workers. 
This  type  of  work  is  unique  to 
underground  utilities  (such  as  electric, 
telephone,  and  water  utilities),  and  the 
hazards  presented  by  these  spaces  are 
widely  recognized  by  these  industries 
and  their  workers.  Indeed,  underground 
telecommunications  work  is  currently 
regulated  under  §  1910.268,  which 
contains  procedures  basically 
equivalent  to  final  §  1910.269.  In 
contrast,  other  permit  spaces  in  electric 
power  generating  plants  are  entered  on 


a  far  less  firequent  basis  by  employees 
working  in  the  plants,  typically,  three 
such  entries  f)er  week  for  an  entire 
generating  plant. ^  A  boiler  at  a 
generating  plant,  for  example,  is  only 
entered  by  employees  at  the  plant  on  a 
very  infirequent  basis — the  electric 

?;enerator  would  have  to  be  shut  down 
or  a  few  days  at  a  minimum,  and  this 
is  not  a  routine  occurrence. 

Additionally,  the  hazards  posed  by 
the  enclosed  spaces  covered  in 
§  1910.269(e)  are  generally  much  more 
limited  than  the  hazards  posed  by 
permit  spaces  addressed  in  §  1910.146.<o 
By  definition,  "enclosed  spaces"  are 
designed  for  employee  occupancy 
during  normal  operating  conditions. 
Electrical  and  other  energy  systems 
would  not  have  to  be  shut  down,  nor 
would  the  space  have  to  be  drained  of 
liquids  for  the  employee  to  enter  the 
space  safely.  On  the  other  hand,  other 
"permit-required  confined  spaces"  at 
electric  generating  plants,  such  as 
boilers,  fuel  tanks,  and  transformer  and 
circuit  breaker  cases,  are  not  designed 
for  employee  occupancy  and  require 
energy  sources  to  be  isolated  and  fluids 
to  be  drained  from  the  space  before  an 
employee  can  safely  enter. 

The  Hazards  p>oaed  by  enclosed  s[>aces 
consist  of  (1)  limited  access  and  egress. 
(2)  possible  lack  of  oxygen.  (3)  possible 
presence  of  flammable  gases,*'  and  (4) 
possible  presence  of  limited  amounts  of 
toxic  chemicals.  The  potential 
atmospheric  hazards  are  caused  by  an 
enclosed  space's  lack  of  adequate 
ventilation  and  can  normally  be 
controlled  through  the  use  of 
continuous  forced  air  ventilation  alone. 
Practices  to  control  these  hazards  are 
widely  recognized  and  are  currently  in 
use  in  electric,  telecommunications,  and 
other  underground  utility  industries. 
Such  practices  include  testing  for  the 
presence  of  flammable  gases  and  vapors, 
testing  for  oxygen  deficiency, 
ventilation  of  the  enclosed  space, 
controls  on  the  use  of  open  flames,  and 
the  use  of  an  attendant  outside  the 
space.  Existing  §  1910.268(o)  sets  forth 
regulations  addressing  these  areas  in  the 
telecommunications  industry,  which 
exposes  its  employees  to  the  same  non- 


"ERG.  "Preparation  of  an  Economic  Impact 
Study  for  the  f^posed  OSHA  Regulation  Covering 
Electric  Power  Generation,  Transmission,  and 
Distribution",  p.  8-8. 

"  Ibid.  p.  B-21. 


w/fcid.  p.  8-25to8-26. 

o  Permit  spaces  covered  by  the  alternative 
procedures  in  $  1910.14S<c)(5)(ii)  pose  hazards 
similar  in  nature  to  those  found  in  enclosed  spaces. 
However,  the  requirements  for  these  spaces  are 
similar  to  those  in  paragraph  (e)  of  flnal  $  I9ia26g. 

"  Airborne  combustible  dust  can  also  create  a 
hazardous  atmosphere.  However,  if  combustible 
dust  is  present  in  sufficient  amounts  to  rreale  a 
hazardous  atmosphere,  it  will  almost  surely  be 
present  in  layers  inside  the  space.  The  fire  hazard 
associated  with  layers  of  combustible  dust  are  not 
addressed  in  §  1910.269(e).  which  deals  only  with 
the  atmospheric  hazards. 


electrical  hazards  as  the  electric  utility 
industry.  Section  1910.146.  itself, 
recognizes  f>ermit  spaces  that  are 
equivalent  to  enclosed  spaces  and  sets 
separate  provisions,  similar  to  those 
contained  in  §  1910.269(e),  for  those 
spaces. 

The  hazards  posed  by  permit-required 
confined  spaces  vary  widely  between 
different  types  of  spaces.  Some  tanks 
contain  flammable  liquids,  which  must 
be  removed  before  an  employee  can 
enter.  A  boiler  must  have  its  fuel  system 
shut  down  and  then  must  be  cooled 
before  an  employee  can  work  inside. 
Each  space  has  its  own  unique  set  of 
entry  procedures  covering  all  the 
hazards  associated  with  it.  This  is  the 
type  of  space  that  §  1910.146  covers. 
The  provisions  of  that  standard  are 
intended  to  protect  employees  from  all 
the  hazards  that  may  be  present  in  a  vast 
array  of  different  confined  spaces. 

The  EEI/IBE\V  draft  standard 
recognized  the  difference  between  the 
two  types  of  spaces  (Ex.  2-3.  2—4). 
Paragraph  {e)(3)  of  their  draft  contained 
provisions  on  "enclosed  spaces", 
including  requirements  related  to  air 
contaminants,  combustible 
atmospheres,  oxygen  deficiency,  and 
access  and  egress.  Paragraph  (e)(4)  of  the 
EEI/IBEW  document  contained 
additional  considerations  for  "permit- 
entry  spaces",  which  incorporated 
provisions  for  the  employer  to  identify 
the  hazards  associated  with  each  space, 
to  develop  a  permit  system  to  control 
entry  into  these  spaces,  and  to  protect 
employees  from  hazards  that  could  be 
anticipated  within  the  space.  These 
provisions  recognize  the  wide  variety  of 
nazards  and  methods  of  control 
associated  with  permit  spaces,  as 
opposed  to  the  basic  hazards  common  to 
such  enclosed  spaces  as  manholes  and 
vaults. 

OSHA  has  also  adopted  a  two- 
pronged  approach  to  regulating 
enclosed  and  permit-required  confined 
space  entry.  However,  rather  than 
develop  a  new  rule  on  permit-required 
confined  spaces  to  be  placed  in 
§  1910.269,  the  Agency  has  determined 
that  permit  spaces  in  electric  power 
generation,  transmission,  and 
distribution  should  be  governed  by  the 
generic  standard,  §  1910.146.  OSHA  has 
not  foimd  such  spaces  in  electric  utility 
work  to  be  sufficiently  unique  with 
respect  to  the  hazards  they  present  to 
warrant  separate  regulation,  except  for 
enclosed  spaces  that  are  entered  on  a 
routine,  daily  basis  and  that  are 
designed  to  be  entered  under  normal 
operating  conditions.  Therefore, 
consistent  with  this  determination, 
OSHA  has  set  forth  separate 
requirements  in  this  standard 
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(§  1910.269(e))  for  employee  entry  into 
enclosed  spaces  that  are  unique  to  the 
performance  of  electric  power 
generation,  transmission,  and 
distribution  work.«  Other  types  of 
permit  spaces  (such  as  boilers  and 
tanks)  are  not  addressed  in  this 
§  1910.269,  but  are  addressed  in  the 
generic  confined  spaces  standard, 
§1910.146. 

As  the  non-electrical  hazards  found  in 
manholes,  underground  vaults,  and 
similar  enclosed  spaces  are  the  same  in 
both  telecommunications  work  and 
electric  power  generation,  transmission, 
and  distribution  work,  requirements 
i^lating  to  these  hazards  should  be 
similar.  (In  joint-use  manholes,  where 
both  telecommunications  and  electric 
distribution  equipment  are  present, 
telecommunications  employees  and 
electric  utility  employees  have  to  work 
in  the  same  manholes — though  not 
necessarily  at  the  same  time.)  Therefore, 
the  provisions  contained  in 
§  1910.269(e)  are  based,  in  large  part,  on 
the  requirements  of  existing 
§  1910.268(o)  relating  to 
telecommunications  work  on 
underground  installations.  In  carrying 
them  over  to  §  1910.269,  OSHA  has 
modified  and  has  added  to  the  existing 
telecommunications  regulations  as 
described  in  the  summary  and 
explanation  of  individual  provisions 
within  paragraph  (e).  The  Agency  has 
also  drawn  from  provisions  in  ANSI  C2 
and  the  EEI/IBEW  draft  that  relate  to 
enclosed  space  hazards. 

The  introduction  to  paragraph  (e)  sets 
forth  the  scope  of  the  enclosed  space 
provisions.  As  previously  noted, 
enclosed  spaces  are  defmed  as  spaces 
that  have  limited  means  of  entry  or 
egress,  that  are  designed  for  periodic 
entry  by  employees  under  normal 
operating  conditions,  and  that  are  not 
expected  to  contain  hazardous 
atmospheres  but  may  contain  them 
under  unusual  conditions.  These  spaces 
include  manholes  and  unvented  vaults. 
The  introduction  also  notes  (1)  that 
paragraph  (e)  of  §  1910.269  applies  to 


«  These  spaces  are  also  found  in  other 
underground  utility  work  as  well.  For  example,  the 
telecommunications  industry  performs  work  in 
some  of  the  same  manholes  and  underground  vaults 
that  electric  utility  workers  enter.  However,  the 
hazards  posed  by  these  enclosed  spaces  are  unique 
to  the  extent  that  they  should  be  covered  by  a 
standard  separate  from  the  generic  confined  sp>aces 
standard.  As  noted  earlier,  entry  into  enclosed 
spaces  is  a  routine  part  of  electric  power  generation, 
transmission,  and  distribution  work,  and  the 
practices  necessary  for  safe  entry  into  these  spaces 
are  in  widespread  use  throughout  the  electric  utility 
industry.  Additionally,  manhole  and  vault  entry  is 
already  covered  by  $  1926.956  of  subpart  V  for  the 
construction  of  electric  power  generation, 
transmission,  and  distribution  installations  and  by 
S  l9l0.26S(o)  for  telecommunications  work. 


routine  entry  into  enclosed  spaces  in 
lieu  of  the  permit-space  entry 
requirements  of  §  1910.146,  and  (2)  that 
the  generic  permit-required  confined 
spaces  standard,  §  1910.146,  applies  to 
entries  into  enclosed  spaces  where  the 
precautions  taken  under  paragraphs  (e) 
and  (t)  of  §  1910.269  do  not  protect 
entrants. 

The  ventilation  in  vented  vaults 
prevents  a  hazardous  atmosphere  from 
accumulating,  so  vented  vaults  were 
proposed  to  be  excluded  from  coverage. 
However,  NIOSH  pointed  out  that  the 
intake  or  exhaust  of  a  vented  vault 
could  be  clogged,  limiting  the  flow  of  air 
through  the  vaults  (Ex.  3-21;  DC  Ir.  74). 
The  employee  in  such  cases  would  be 
exposed  to  the  same  hazards  as  those 
presented  by  non-vented  vaults. 
Additionally,  the  mechanical 
ventilation  for  a  vault  may  fail  to 
operate.  To  ensure  that  the  employee  is 

[)rotected  from  the  hazards  posed  by 
ack  of  proper  ventilation,  the  fmal  rule 
exempts  vented  vaults  only  if  a 
determination  is  made  that  the 
ventilation  is  in  full  operating 
condition.  The  determination  must 
ensure  that  ventilation  openings  are 
clear  and  that  any  permanently  installed 
mechanical  ventilating  equipment  is  in 
proper  working  order. 

Employers  have  been  required  to 
comply  with  §  1910.146  for  all  permit 
spaces  since  April  15, 1992.  Since  that 
time,  entry  into  enclosed  spaces  has 
been  covered  by  that  standard.  Some 
employers  may  want  to  continue 
complying  with  §  1910.146  for  entry 
into  enclosed  spaces  falling  under 
§  1910.269.  Because  the  provisions  of 
§  1910.146  protect  employees  entering 
enclosed  space  to  the  same  degree  as 
§  1910.269(e),  OSHA  will  accept 
compliance  with  §  1910.146  as  meeting 
the  enclosed  space  entry  requirements 
of  §  1910.269(e).  A  note  to  this  effect  has 
been  included  immediately  following 
the  introduction  to  paragraph  (e). 

Paragraph  (e)(1)  sets  forth  the  general 
requirement  that  employers  ensure  the 
use  of  safe  work  practices  by  theii* 
employees.  These  safe  work  practices 
must  include  procedures  for  complying 
with  the  specific  regulations  contained 
in  paragraphs  (e)(4)  through  (e)(14)  and 
must  include  safe  rescue  procedures. 
The  requirement  that  the  safe  work 
practices  used  provide  for  rescue  of 
employees  was  added  because  of  the 
concern  of  several  interested  parties  that 
this  issue  had  been  overlooked  in  the 
proposal.  (See  the  following  discussion 
of  this  issue  for  specific  comments.) 

NIOSH  suggested  adding  a  speciBc 
requirement  for  training  employees  in 
the  hazards  of  and  procedures  for     ' 
enclosed  spaces  and  in  rescue 


procedures  (Ex.  3-21;  DC  Tr.  45).  Dr. 
Richard  Niemeier  stated,  "Ill-conceived 
rescue  attempts  have  [led]  to  multiple 
fatalities  in  confined  spaces  [DC  Tr. 
45]."  EEI  and  IBEW  also  endorsed  a 
training  requirement  for  employees 
working  in  enclosed  spaces,  as  did  the 
UWUA  (Ex.  56,  61;  DC  Tr.  436). 

OSHA  has  accepted  these 
recommendations.  Paragraph  (e)(2)  of 
final  §  1910.269  requires  employees 
who  work  in  or  who  are  attendants 
outside  of  enclosed  spaces  to  be  trained 
in  the  hazards  of  and  procedures  for 
enclosed  space  entry  and  in  enclosed 
space  rescue  procedures. 

The  Utility  Workers  Union  of  America 
expressed  concern  with  the  lack  of 
adequate  coverage  of  employee  rescue 
and  noted  the  absence  of  any  discussion 
of  the  means  of  rescuing  employees 
from  enclosed  spaces  (DC  Tr.  431,  436- 
437).  EEI  and  IBEW  supported  a 
requirement  compelling  the  employer  to 
provide  appropriate  rescue  equipment 
(Ex.  56.  61;  DC  Tr.  640-641). 

OSHA  agrees  that  there  is  a  need  for 
rescue  equipment  to  be  available  in  the 
event  that  an  injured  employee  must  b« 
retrieved  from  the  enclosed  space. 
However,  there  was  no  agreement  on  the 
record  as  to  what  constitutes  adequate 
rescue  equipment.  The  EEI  and  IBEW 
recommended  language  referred  to  "the 
required  rescue  equipment"  without 
defining  it  further.  The  Agency  has 
decided  to  adopt  a  performance 
approach  here  and  to  require,  in  final 
§  1910.269(e)(3).  the  employer  to 
provide  equipment  that  will  assure  the 
prompt  and  safe  rescue  of  injured 
employees.  The  equipment  must  enable 
a  rescuer  to  remove  an  injured  employee 
from  the  enclosed  space  quickly  and 
without  injury  to  the  rescuer  or  further 
harm  to  the  fallen  employee.  A  harness, 
a  lifeline,  and  a  self-supporting  winch 
can  normally  be  used  in  this  manner. 

Some  conditions  within  an  enclosed 
space,  such  as  high  temperature  and 
high  pressure,  make  it  hazardous  to 
remove  any  cover  from  the  space.  For 
example,  if  high  pressure  is  present 
within  the  space,  the  cover  could  be 
blown  off  in  the  process  of  removing  it. 
To  protect  employees  from  such 
hazards,  paragraph  (e)(4)  requires  a 
detertnination  of  whether  or  not  it  is 
safe  to  remove  the  cover.  This 
determination  may  take  the  form  of  a 
quick  check  of  the  conditions  expected 
to  be  in  the  enclosed  space.  For 
example,  the  cover  could  be  checked  to 
see  if  it  is  hot  and,  if  it  is  fastened  in 
place,  could  be  loosened  gradually  to 
release  any  residual  pressure.  An 
evaluation  must  also  be  made  of 
whether  conditions  at  the  site  could 
cause  a  hazardous  atmosphere  to 
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accumulate  in  the  space.  Any 
conditions  making  it  unsafe  for 
employees  to  remove  the  cover  are 
required  to  be  eliminated  (that  is, 
reduced  to  the  extent  that  it  is  no  longer 
unsafe). 

Several  persons  commented  on  the 
language  used  in  this  provision  in  the 
proposal  (proposed  §  1910.269(el(2)). 
They  generally  claimed  that  some 
existing  manhole  covers  do  not  accept  a 
test  probe  and  that  these  covers  would 
have  to  have  holes  drilled  in  them  in 
order  to  perform  the  evaluations  called 
for  by  the  proposed  Ifmguage  (Ex.  3-38, 
3-42,  3-62.  3-112).  Mr.  Klaus  Broscheit 
of  the  New  England  Power  Service 
argued  that  the  standard  should  allow 
older  manhole  covers  to  be  cracked 
open  to  test  for  oxygen  and 
combustibles  (Ex.  3-62).  Edison  Electric 
Institute  suggested  requiring  the 
determination  to  be  made  before  the 
space  is  entered  rather  than  before  the 
cover  to  the  space  is  removed  (Ex.  3— 
112). 

OSHA  believes  that  the  proposed  rule 
did  not  require  manholes  to 
accommodate  a  probe.  The  requirement, 
as  proposed,  allowed  for  covers  to  be 
cracked  open  for  any  necessary  tests. 
Also,  as  an  Agency  representative 
testified  at  the  public  hearing,  the 
provision  was  simply  intended  to 
require  a  check  of  whether  the  cover 
was  hot,  a  determination  of  whether 
there  were  conditions  in  the  area 
conducive  to  the  formation  of  a 
hazardous  atmosphere  within  the 
enclosed  space,  and  a  check  (typically 
by  means  of  loosening  the  cover 
slightly)  of  whether  there  was  a 
hazardous  pressure  differential  between 
the  two  sides  of  the  cover  (DC  Tr.  219- 
221).  To  make  this  clear  in  the  final 
rule,  OSHA  is  revising  the  language  of 
the  requirement  to  reflect  its  intent  more 
accurately.  Additionally,  a  note  has 
been  added  for  clarification.  This  note 
reads  as  follows: 

Note:  The  evaluation  called  for  in  this 
paragraph  may  taiie  the  form  of  a  check  of  the 
conditions  expected  to  be  in  the  enclosed 
space.  For  example,  the  cover  could  be 
checked  to  s«»e  if  it  is  hot  and.  if  it  is  fostened 
in  place,  could  be  loosened  gradually  to 
release  any  residual  pressure.  A 
determination  must  also  be  made  of  whether 
conditions  at  the  site  could  cause  a 
hazardous  atmosphere,  such  as  an  oxygen 
deficient  or  flammable  atmosphere,  to 
develop  within  the  space. 

Paragraph  (e)(5)  requires  that 
openings  to  enclosed  spaces  be  guarded 
to  protect  employees  from  falling  into 
the  space  and  to  protect  employees  in 
the  enclosed  space  from  being  injured 
by  objects  entering  the  space.  The  guard 
could  be  in  the  form  of  a  railing,  a 


temporary  cover,  or  any  other  temporary 
barrier  that  provides  the  required 
protection.  This  provision  was  taken 
from  existing  §  1910.268(o)(l)(i),  which 
sets  forth  the  equivalent  requirement  for 
underground  telecommunications  work. 

Paragraph  (e)(6)  prohibits  employees 
from  entering  enclosed  spaces  that 
contain  a  hazardous  atmosphere.  Once 
the  hazardous  atmosphere  is  removed 
(for  example,  by  ventilating  the 
enclosed  space),  employees  would  be 
allowed  to  enter.  If  an  entry  is  to  be 
made  while  a  hazardous  atmosphere  is 
present,  the  entry  is  required  to  conform 
to  the  generic  permit-required  confined 
spaces  standard,  §  1910.146.  The  use  of 
the  term  "entry"  in  this  paragraph  of 
§  1910.269  is  consistent  with  the  use  of 
that  term  in  §  1910.146,  and  the 
definition  of  "entry"  in  §  1910.146(b) 
applies.  (A  note  to  this  effect  is  included 
following  paragraph  (e)(6)  in  final 
§1910.269.) 

The  corresponding  provision  in  the 
proposal,  §  1910.269(e)(4),  would  have 
permitted  an  employee  to  enter  an 
enclosed  space  containing  a  hazardous 
atmosphere  if  the  employee  was 
"protected  from  the  hazards  that  exist  or 
may  develop  within  the  space."  As 
OSHA  has  noted  earlier  in  this 
preamble,  paragraph  (e)  is  intended  to 
apply  only  to  routine  entry  into 
enclosed  spaces,  where  compliance 
with  the  procedures  set  out  in 
paragraphs  (e)  and  (t)  adequately  protect 
employees.  If  a  hazardous  atmosphere 
exists  in  an  enclosed  space  after  the 
testing  and  ventilation  requirements  in 
paragraphs  (e)(9)  through  (e)(13)  of  final 
§  1910.269  have  been  met,  additional 
measures  must  be  taken  to  protect 
employees.  When  this  is  the  case,  the 
generic  permit-spaces  standard  in 
§  1910.146  contains  the  relevant 
requirements  necessary  to  protect 
entrants.  Paragraph  (e)(6)  of  final 
§  1910.269  makes  this  clear.  (It  should 
be  noted  that  Subpart  Z  of  Part  1910 
continues  to  apply  to  the  exposure  of 
employees  to  toxic  substances.) 

Paragraph  (e)(7)  addresses  the  use  of 
an  attendant  outside  the  enclosed  space 
to  provide  assistance  in  an  emergency. 
An  attendant  is  required  if  there  is 
reason  to  believe  that  a  hazard  *'  exists 
within  the  space  or  if  a  hazard  exists 
because  of  traffic  patterns  near  the 
opening.  For  example,  a  manhole 
containing  energized  electric  equipment 
that  is  in  danger  of  failing 
catastrophically  requires  an  attendant 
under  this  paragraph.  The  purpose  of 
the  attendant  would  be  to  provide 


*"  The  type  of  hazard  to  which  this  paragraph 
refers  is  one  that  threatens  the  life  of  an  entrant  or 
that  interferes  with  escape  from  the  enclosed  spaca. 


assistance  in  an  emergency,  however,  he 
or  she  would  not  be  precluded  from 
performing  other  duties  outside  the 
enclosed  space,  as  long  as  those  duties 
do  not  interfere  with  the  person's 
function  as  an  attendant.  The  attendant 
must  have  the  first  aid  training  required 
under  paragraph  (b)  of  final  §  1910.269. 
The  provisions  of  paragraph  (e)(7)  are 
based  on  existing  §  1910.268(o)(l)(ii). 

Commenting  on  the  corresponding 
provision  of  the  proposal  (proposed 
§  1910.269(e)(5)).  Mr.  Charles  Hart  of  the 
National  Electrical  Contractors 
Association  stated  that  it  was  not  clear 
whether  or  not  the  attendant  should  be 
stationed  outside  the  space  (Ex.  3-60).  * 
Two  commenters  stated  that  the 
provision  should  explicitly  permit  the 
attendant  to  enter  the  manhole  (Ex.  3- 
42,  3-112).  The  Utility  Workers  Union 
of  America  expressed  support  for  the 
proposed  provision  requiring  the 
attendant  to  be  outside  the  space  (DC  Tr. 
426,  436-437).  Mr.  Eugene  Briody. 
representing  UWUA,  Local  1-2,  stated: 
"Our  local  union  strongly  believes  that 
a  second  man  should  be  located  outside 
an  enclosed  space  at  all  times  because 
of  the  speed  with  which  hazardous 
conditions  can  develop  in  a  manhole, 
and  the  difficulty  an  injured  employee 
may  have  in  leaving  a  manhole  [DC  Tr. 
426]." 

The  intent  of  this  paragraph  is  to 
require  the  presence  of  a  person  with 
first  aid  training  outside  the  enclosed 
space  if  hazards  exist  within  the  space 
or  if  a  hazard  exists  due  to  traffic 
patterns  outside  the  space.  If  this  person 
were  to  enter  the  enclosed  space,  he  or 
she  might  be  unable  to  assist  the 
employee  already  within  the  space.  For 
example,  if  traffic  hazards  are  present  in 
the  area  of  the  opening  to  the  enclosed 
space  and  if  the  attendant  entered  the 
space,  then  both  the  attendant  and  the 
workers  he  or  she  is  intended  to  protect 
would  be  vulnerable  upon  leaving.  No 
one  would  be  present  to  minimize  or 
control  the  traffic  hazards.  If  Hooding 
hazards  are  present,  a  person  outside 
the  space  may  be  able  to  assist  in  a 
rescue  attempt;  an  attendant  inside  the 
space  would  likely  be  another  victim. 
Therefore,  the  final  rule  explicitly  states 
that  the  attendant  is  required  to  remain 
outside  the  enclosed  space. 

On  the  other  hand,  if  there  is  no 
reason  to  believe  that  a  hazard  exists 
inside  the  enclosed  space  and  if  no 
traffic  hazards  are  present,  an  attendant 
would  still  be  required  under 
§  1910.269(t)(3)  while  work  is  being 
performed  in  a  manhole  containing 
energized  conductors.  The  major, 
though  not  the  only,  hazard  in  this  case 
is  that  of  electric  shock.  Assistance  can 
be  provided  to  a  victim  of  electric  shock 
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by  another  person  in  the  manhole. 
Therefore,  the  provisions  of  paragraph 
(t)(3)  permit  the  attendant  required 
under  that  paragraph  to  enter  the 
manhole  for  brief  periods  of  time. 
However,  it  should  be  noted  that 
§  1910.269(e)(7)  requires  the  attendant 
to  be  "immediately  available  outside  the 
space".  Thus,  an  attendant  required  by 
paragraph  (e)(7)  (rather  than  by 
paragraph  (t)(3))  is  required  to  remain 
outside  the  space. 

A  few  commenters  suggested 
prohibiting  the  attendants  from 
performing  "other  duties"  outside  the 
space,  because  he  or  she  could  be 
distracted  from  the  primary  goal  of 
protecting  employees  within  the 
enclosed  space  (Ex.  3-59,  3-82). 
Michael  Kenny  of  the  UWUA  stated  that 
the  practice  of  periodic  testing  of  air 
quality  in  the  enclosed  space  is  among 
the  duties  to  be  performed  (Ex.  3-76). 
OSHA  agrees  with  these  comments,  in 
part,  and  has  adopted  language  that 
would  permit  the  attendant  to  perform 
duties  only  if  they  did  not  distract  him 
or  her  from  monitoring  the  employees  in 
the  enclosed  space. 

Paragraph  (e)(8)  requires  test 
instruments  used  to  monitor 
atmospheres  in  enclosed  spaces  to  be 
kept  in  calibration.  This  will  ensure  that 
test  measurements  are  accurate  so  that 
hazardous  conditions  will  be  detected 
when  they  arise. 

In  the  preamble  to  the  proposal, 
OSHA  requested  public  comment  on 
whether  a  specific  level  of  accuracy  (for 
example,  plus  or  minus  10  percent) 
should  be  required  in  this  provision. 
Five  commenters  suggested  referring  to 
the  instrument  manufacturer's 
recommendations  for  guidelines  on 
accuracy  (Ex.  3-21,  3-22,  3-59,  3-80,  3- 
82).  James  McKnight  of  the 
Southwestern  Power  Administration 
argued  that  ±5  percent  should  be  the 
minimum  accuracy,  as  a  10  percent 
error  in  oxygen  reading  might  result  in 
insufficient  oxygen  for  strenuous  work 
(Ex.  3-53).  Edison  Electric  Institute 
supported  a  ±10  percent  guideline  as 
reflecting  conditions  that  are  common 
in  daily  operations  (Ex.  3-112). 

While  the  Agency  expects  employers 
to  follow  instrument  manufacturers' 
advice  for  calibrating  these  devices, 
OSHA  believes  that  a  standard  that 
relies  on  "manufacturer's 
specifications"  without  setting  a 
minimum  acceptable  standard  will  be 
difficult  to  enforce  or  could  lead  to 
inaccurate  readings.  The  manufacturer's 
recommendation  might  not  be  available 
during  an  inspection,  and  a 
manufacturer's  recommendation  to 
calibrate  the  instrument  to  ±30  percent 
of  the  full  scale  reading  is  possible 


(though  it  would  be  unsafe  to  rely  on  an 
instrument  that  was  so  calibrated). 
Therefore,  the  final  rule  adopts  a 
requirement  that  the  instrument  be 
calibrated  to  within  ±10  percent. 
Because  the  Agency  considers  EEI's 
comment  as  reflecting  common  industry 
practice,  OSHA  considers  ±10  percent  to 
be  the  minimum  accuracy  needed. 
Paragraph  (e)(8)  does  require  the  test 
instrument  to  be  kept  in  calibration,  so 
a  higher  accuracy  is  required  if  specified 
by  the  manufacturer. 

As  noted  earlier,  because  of  the  lack 
of  adequate  ventilation,  enclosed  spaces 
can  accumulate  hazardous 
concentrations  of  flammable  gases  and 
vapors,  or  an  oxygen  deficient 
atmosphere  could  develop.  It  is 
important  to  keep  concentrations  of 
oxygen  and  flammable  gases  and  vapors 
at  safe  levels;  otherwise,  an  explosion 
could  occur  while  employees  are  in  the 
space,  or  an  oxygen  deficiency  could 
lead  to  the  suffocation  of  an  employee. 
Toward  these  ends,  paragraphs  (e)(9), 
(e)(10).  (e)(ll),  (e)(12).  {e)(13),  and 
{e)(14)  address  the  testing  of  the 
atmosphere  in  the  space  and  ventilation 
of  the  space. 

Paragraph  (e)(9)  requires  the 
atmosphere  in  an  enclosed  space  to  be 
tested  for  oxygen.  However,  continuous 
forced  air  ventilation  is  permitted  as  an 
alternative  to  testing.  Such  ventilation 
would  ensure  that  there  is  sufficient 
oxygen**  in  the  manhole.  (See  also 
paragraph  {e){12)  for  requirements 
relating  to  the  length  of  time  ventilation 
must  be  provided  before  employees  are 
allowed  to  enter  the  manhole.) 

Commenting  on  .the  corresponding 
provision  of  the  proposal  (proposed 
§  1910.269(e)(8)),  NIOSH  ai^ued  that 
oxygen  monitoring  was  appropriate  and 
necessary  (Ex.  3-21;  DC  Tr.  44-45). 
Testifying  at  the  public  hearing.  Dr. 
Richard  Niemeier  expressed  their 
concerns  that  oxygen  deficiency  is  a 
deadly  atmospheric  condition  with  no 
warning  properties  and  that  the  first 
symptoms  of  hypoxia  are  frequently 
poor  judgment  and  lack  of  coordination 
(DC  Tr.  44-45).  He  also  stated  that 
oxygen  deficiency  may  cause  erroneous 
readings  on  explosivity  monitors  and 
that  the  use  of  forced-air  ventilation  in 
an  enclosed  space  with  an  atmosphere 
above  the  upper  explosive  limit  may 
result  in  an  explosion  (DC  Tr.  45). 


"The  definition  of  "hazardous  atmosphere" 
determines  what  concentrations  of  oxygen  are 
considered  hazardous.  (See  the  discussion  of  this 
term  under  the  summary  and  explanation  of 
paragraph  (x)  of  final  §  1910.269  later  in  this 
preamble.)  Paragraph  (e)(6)  prohibits  entry  into  an 
enclosed  space  while  a  hazardous  atmosphere  is 
present. 


OSHA  is  also  concerned  that  the 
improper  use  of  ventilation  may  itself 
cause  hazards  for  employees.  However, 
the  proper  use  of  ventilation  and  testing 
for  flammable  gases,  along  with  other 
precautions,  will  protect  employees 
from  the  relevant  hazards  without  the 
need  for  an  oxygen  test.  For  example,  to 
prevent  employees  from  exposure  to 
oxygen  deficiency  within  the  enclosed 
space,  the  forced-air  ventilation  must  be 
properly  positioned  and  run  for  an 
adequate  length  of  time  before  entry  to 
place  sufficient  oxygen  in  the  working 
zone.  To  address  the  concerns  raised  by 
NIOSH,  the  Agency  has  adopted 
language  in  final  §  1910.269  (e)(9) 
requiring  that  the  procedures  used  when 
no  oxygen  monitoring  is  performed 
protect  employees  from  the  hazards 
associated  with  oxygen  deficiency. 
Furthermore,  OSHA  has  reordered  the 
paragraphs  so  that  the  requirement  for 
oxygen  testing  (or  ventilation)  appears 
before  the  requirement  for  testing  for  the 
presence  of  flammable  gases  and  vapors. 
This  reordering  will  stress  the 
importance  of  ensuring  that  there  is 
sufficient  oxygen  to  provide  an  accurate 
Hammability  reading.  Additionally,  a 
provision  has  been  included  in 
paragraph  (e)(10)  to  require  an  oxygen 
concentration  in  a  range  that  ensures  the 
accuracy  of  the  fiammability  test. 

Paragraph  (e)(10)  requires  the  internal 
atmosphere  of  the  enclosed  space  to  be 
tested  for  flammable  gases  and  vapors. 
The  results  of  the  test  must  indicate  that 
the  atmosphere  is  safe  before  employees 
can  enter.  So  that  the  results  are 
accurate  and  are  relevant  to  the 
atmosphere  in  the  space  at  the  time  of 
employee  entry,  testing  is  required  to  be 
performed  with  a  direct  reading  meter 
or  similar  instrument.  Test  equipment 
that  samples  the  atmosphere  so  that  the 
samples  can  be  forwarded  to  a 
laboratory  for  analysis  does  not  meet  the 
requirements  of  paragraph  (e)(10).  The 
Hammability  test  must  be  undertaken 
after  the  steps  taken  under  paragraph 
(e)(9)  ensure  that  the  enclosed  space  has 
sufficient  oxygen  for  accurate  results. 

One  commenter  objected  to  the 
proposed  requirement  (proposed 
§  1910.269(e)(7))  to  test  for  the  presence 
of  fiaiwrnable  gases  and  vapors  and 
suggested  that  forced  ventilation  be 
permitted  in  place  of  the  testing  (Ex.  3- 
27).  OSHA  does  not  agree  with  this 
commenter.  An  employee  could  not  be 
certain  that  the  atmosphere  within  an 
enclosed  space  was  safe  without  testing, 
even  if  ventilation  is  provided. 

If  flammable  gases  or  vapors  are 
detected  or  if  an  oxygen  deficiency  is 
found,  paragraph  (e)(ll)  requires  the 
employer  to  provide  forced  air 
ventilation  to  assure  safe  levels  of 
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oxygen  and  to  prevent  a  hazardous 
concentration  of  flammable  gases  or 
vapors  from  accumulating.  As  an 
alternative,  an  employer  could  use  a 
continuous  monitoring  system  that 
ensures  that  no  hazardous  atmosphere 
develops  and  no  increase  in  flammable 
gas  or  vapor  concentration  occurs.  The 
definition  of  hazardous  atmosphere 
contains  guidelines  for  the 
determination  of  whether  or  not  the 
concentration  of  a  substance  is  at  a 
hazardous  level.  OSHA  has  included  a 
note  to  this  effect  after  paragraph  {e)(ll) 
of  final  §  1910.269.  An  identical  note 
has  been  included  after  paragraph 
(e)(14). 

The  provisions  of  paragraphs  (e)(9), 
(e](10),  and  (e)(ll)  have  been  taken  from 
requirements  contained  in  existing 
§  1910.268(o)(2)  and  in  ANSI  C2-1987. 
Section  426B,  with  changes,  as  noted 
earlier,  based  on  the  rulemaking  record. 

Paragraph  (e)(12)  sets  forth  specific 
requirements  for  the  ventilation  of 
enclosed  spaces.  When  forced  air 
ventilation  is  used,  it  is  required  to  be 
maintained  before  entry  for  a  period  of 
time  long  enough  to  purge  the 
atmosphere  within  the  space  of 
hazardous  amounts  of  flammable  gases 
and  vapors  and  long  enough  to  supply 
an  adequate  concentration  of  oxygen. 
After  the  ventilation  has  been 
maintained  for  this  amount  of  time, 
employees  can  then  safely  enter  the 
space. 

In  the  preamble  to  the  proposal, 
OSHA  requested  public  comment  on 
whether  the  Agency  should  specify 
what  number  of  air  changes  of  the 
atmosphere  within  the  enclosed  space 
should  be  required  before  employees  are 
allowed  to  enter.  Several  commenters 
opposed  specifying  an  exact  number  of 
air  changes  in  the  standard  (Ex.  3-20.  3- 
21,  3-32.  3-60.  3-82.  3-112).  In  general, 
they  argued  that  no  number  of  air 
changes  can  be  specified  to  cover  all 
situations  and  that  a  performance 
approach  was  appropriate.  Many  stated 
that  testing  should  be  used  to  indicate 
the  presence  of  a  safe  atmosphere. 

Based  on  these  comments,  OSHA  has 
decided  not  to  specify  a  minimum 
number  of  air  changes  before  employee 
entry  into  the  enclosed  space.  Instead, 
the  Agency  will  strictly  interpret 
§  1910.269(e)(12)  to  require  either 
testing  to  determine  the  safety  of  the 
atmosphere  in  the  space  or  a  thorough 
evaluation  of  the  air  flow  required  to 
make  the  atmosphere  safe.  As  noted  by 
Mr.  Eugene  Briody  of  UWUA  Local  1- 
2,  the  safety  of  employees  working  in 
enclosed  spaces  should  not  rely  on  the 
"potentially  faulty  judgment  of  a 
supervisor  or  of  an  employee"  (DC  Tr. 
427). 


Paragraph  (e)(12)lf(so  requires  the  air 
provided  by  the  ventilating  equipment 
to  be  directed  at  the  area  within  the 
enclosed  space  where  employees  are  at 
work.  The  forced  air  ventilation  is 
required  to  be  maintained  the  entire 
time  the  employees  are  present  within 
the  space.  These  provisions  ensure  that 
a  hazardous  atmosphere  does  not 
reoccur  where  employees  are  working. 

In  order  to  ensure  that  the  air 
supplied  by  the  ventilating  equipment 
will  provide  a  safe  atmosphere, 
paragraph  (e)(13l  requires  the  air  supply 
to  be  from  a  clean  source  and  prohibits 
it  from  increasing  the  hazards  in  the 
enclosed  space.  For  example, 
positioning  the  air  intake  for  the 
ventilating  equipment  near  the  exhaust 
from  a  gasoline  or  diesel  engine  would 
contaminate  the  atmosphere  in  the 
enclosed  space.  This  practice  would  not 
be  allowed  under  the  standard. 

The  use  of  open  flames  in  enclosed 
spaces  is  safe  only  when  flammable 
gases  or  vapors  are  not  present  in 
hazardous  quantities.  For  this  reason, 
paragraph  (e)(14)  requires  additional 
testing  for  flammable  gases  and  vapors 
if  open  flames  are  to  be  used  in  enclosed 
spaces.  The  tests  must  be  performed 
immediately  before  the  open  flame 
device  is  used  and  at  least  once  per  hour 
while  the  device  is  in  use.  This 
requirement  is  based  on  existing 
§1910.268(o)(5)(i). 

In  the  preamble  to  the  proposal. 
OSHA  requested  comments  on  whether 
the  frequency  of  testing  is  appropriate  or 
whether  the  frequency  should  be 
increased  or  decreased.  Several  utility 
representatives  stated  that  the  periodic 
testing  not  be  required  if  continuous 
ventilation  is  provided  (Ex.  3-27.  3-32. 
3-59.  3-112.  3-120).  NIOSH.  IBEW.  and 
UWUA  supported  the  proposed 
requirement  for  periodic  testing  (Ex.  3- 
21.  3-107:  DC  Tr.  427).  In  fact.  NIOSH 
and  UWUA  argued  that  once  per  hour 
is  not  frequent  enough. 

OSHA  believes  that  the  use  of  open 
flames  in  enclosed  spaces  poses  a 
substantial  risk  of  severe  injury  should 
hazardous  quantities  of  flammable  gases 
or  vapors  accumulate  within  the  space. 
If  the  ventilation  is  not  positioned 
properly,  areas  within  the  enclosed 
space  can  develop  hazardous 
atmospheres.  In  such  cases,  an 
explosion  would  likely  result  from  the 
use  of  open  flames  within  the  space. 
OSHA  agrees  with  NIOSH  and  UWUA 
that  hourly  testing  is  not  always 
sufficient.  Therefore,  the  final  rule  sets 
a  minimum  testing  frequency  of  once 
per  hour  (as  did  the  proposal),  but  more 
frequent  testing  would  be  required  if 
conditions  indicate  the  need  for  it. 
Examples  of  such  conditions  include 


the  presence  of  volatile  flammable 
liquids  in  the  enclosed  space  and  a 
history  of  hazardous  quantities  of 
flammable  vapors  or  gases  in  a  given 
space. 

Paragraph  (f).  Paragraph  (f)  of  final 
§  1910.269  addresses  excavating 
operations.  This  paragraph  simply 
references  the  appropriate  existing 
regulations  in  the  Construction 
Standards  (Part  1926)  pertaining  to 
excavations,  which  are  contained  in  29 
CFR  Part  1926.  Subpart  P.  The  hazards 
involved  are  common  to  all  types  of 
excavating  operations,  such  as 
trenching.  Since  excavating  work  is 
normally  considered  a  construction 
operation  and  since  construction 
regulations  dealing  with  the  hazards 
involved  already  exist,  OSHA  considers 
it  appropriate  to  refer  to  the 
construction  requirements  directly.  This 
ensures  that  the  regulations  are  the  same 
whether  or  not  the  work  is 
"construction  work"  as  defined  in 
§  1910.12.  Employers  covered  by  this 
standard  should  already  be  familiar 
with  these  requirements  because  they 
frequently  f)erform  the  type  of  work 
covered  under  Subpart  V  of  Part  1926 
(which  contains  a  similar  reference  in 
§  1926.956(c)(2)). 

EEI.  IBEW,  and  UWUA  supported 
OSHA's  adoption  of  the  excavation 
standards  for  construction  (Ex.  3-76.  3- 
107.  3-112).  EEI  also  recommended  that 
the  Agency  adopt  provisions  from  the 
EEI/IBEW  draft  standard  that  they 
claimed  were  omitted  from  the  OSHA 
proposal.  The  hazards  addressed  by  the 
draft  requirements  are.  however,  already 
covered  by  rules  in  Subpart  P  of  Part 
1926.  Therefore.  OSHA  has  not  adopted 
the  EEI  recommendation. 

It  should  be  noted  that  OSHA  has 
promulgated,  in  a  separate  rulemaking 
project,  a  revision  of  the  regulations 
contained  in  Subpart  P  of  Part  1926. 
This  revision  was  published  on  October 
31, 1989  (54  FR  45894).  In  proposed 
§  1910.269(0.  OSHA  referred  to  the 
individual  sections  contained  in 
Subpart  P  of  Part  1926  but  noted  that 
operations  covered  by  §  1910.269  would 
be  required  to  follow  whatever  is 
promulgated  as  a  final  standard  under 
the  Construction  Standards  rulemaking. 
Because  the  revised  excavation  standard 
contains  different  section  numbers  than 
those  proposed  in  §  1910.269(0,  OSHA 
has  decided  to  refer  to  Subpart  P  as  a 
whole  in  final  §  1910.269.  Additionally, 
the  proposal's  reference  to  trenching  has 
been  dropped  for  consistency  in 
terminology  between  the  two 
standards — trenching  is  simply  one  type 
of  excavating  work  and  is  covered 
without  being  specifically  mentioned. 
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Pamgraph  (g).  Paragraph  (g)  of  final 
1910.269  sets  forth  requirements  for 
ersonal  protective  equipment  (PPE), 
'hich  includes  eye  and  face  protection, 
jspiratory  protection,  head  protection, 
>ot  protection,  protective  clothing, 
lectrical  protective  equipment,  and 
ersonal  fall  protection  equipment.  In 
ccordance  with  §  1910.269(a){l)(iii). 
aragraph  (g)(1)  emphasizes  that  the 
jquirements  of  Subpart  I  of  Part  1910 
pply.  It  should  be  reahzed  that  OSHA 
onsiders  PPE  which  meets  the 
squirements  of  current  (as  of  today) 
ditions  of  the  American  National 
tandards  referenced  in  Subpart  I  to  be 
1  compliance  with  the  current 
jquirements  of  this  subpart.**  For 
xample.  Subpart  I  of  Part  1910 
jferences  American  National  Standard 
jr  Industrial  Head  Protection  (Z89.1- 
969),  although  other  later  editions  have 
een  published  for  head  protection  (for 
xample.  ANSI  Z89.1-1986).  OSHA 
onsiders  equipment  meeting  these 
ewer  standards  to  be  acceptable, 
ubpart  I  of  Part  1910  was  proposed  for 
jvision  on  August  16.  1989  (54  FR 
3832).  and  the  updating  of  the  PPE 
jquirements  with  the  latest  American 
lational  Standards  will  be 
ccomplished  when  that  revision 
ecomes  a  final  rule.  The  clarifying 
latemenl  in  proposed  §  1910.269(g)(1) 
oting  that  equipment  meeting 
imerican  National  Standard  for 
idustrial  Protective  Helmets  for 
:lectrical  Workers  (ANSI  Z89.2-1971)  is 
cceptable  head  protection  has  not  been 
arried  forward  into  the  final  rule.  This 
iNSI  standard  is  out  of  date  (this 
quipment  is  now  covered  under  ANSI 
i89.1).  and  the  reference  to  it  will  be 
nnecessary  when  the  revision  of 
ubpart  I  is  published.  In  the  interim. 
)SHA's  existing  policy  of  accepting 
ead  protection  meeting  ANSI  Z89.1- 
986  will  continue. 

Paragraph  (g)(2)  of  final  §  1910.269 
ets  forth  requirements  for  personal  fall 
rotection  systems  including  fall  arrest 
quipment  (body  belts  and  life  lines) 
nd  work  positioning  equipment  (body 
elts  and  safety  straps). 

In  paragraphs  (g)(2)(i)  and  (g)(2)(ii). 
)SHA  is  requiring  that  body  belts, 
ifelines,  and  lanyards  for  fall  arrest,  and 
ody  belts  and  safety  straps  for  work 
lositioning,  meet  the  requirements  of 
;ubpart  E  of  Part  1926  and  §  1926.959 
f  this  chapter,  respectively.  Although 
hese  regulations  are  contained  in  the 


Construction  Standards,  OSHA  believes 
that  they  apply  equally  as  well  to 
personal  fall  protection  systems  and  to 
work  positioning  equipment  used  in 
overhead  electric  line  work. 
Additionally,  body  belts,  hfelines. 
lanyards,  and  safety  straps  used  in 
overhead  line  work  are  currently 
required  to  comply  with  pertinent 
regulations  of  Part  1926,  including 
§§  1926.104  and  1926.959.  during  the 
construction  of  transmission  and 
distribution  lines  and  equipment.  Since 
the  same  personal  fall  arrest  systems 
and  work  positioning  equipment  are 
used  during  all  phases  of  overhead 
electric  line  work  (maintenance  work 
and  construction  work  alike),  the 
standard's  reference  to  existing 
construction  standards  is  appropriate. 

OSHA  has  proposed,  in  a  separate 
rulemaking  project.  Safety  Standards  for 
Fall  Protection  in  the  Construction 
Industry  (November  25.  1986.  51  FR 
42718),  to  revise  and  simplify  most  of 
the  existing  fall  protection  regulations 
for  construction,  which  are  currently 
scattered  throughout  29  CFR  Part  1926, 
and  to  consolidate  them  in  Subpart  M 
of  that  Part.  Requirements 
corresponding  to  §  1926.104  were 
proposed  to  be  pbced  in  §  1926.502(d). 
Proposed  §  1910.269(g)(2)(i)  referred  to 
§  1926.104,  which  is  contained  in 
Subpart  E  of  the  Construction 
Standards,  for  requirennents  on  body 
belts,  lifelines,  and  lanyards  used  for 
fall  arrest.  So  that  this  reference  can 
easily  be  corrected  when  the  final 
revision  of  this  construction  standard  is 
issued,  final  §  1910.269(g)(2)(i) 
incorporates  by  reference  the  personal 
fall  arrest  requirements  of  Subpart  E  of 
Part  1926. 

OSHA  has  also  proj>osed  a  general 
industry  standard  for  fall  protection, 
contained  in  §§  1910.128  through 
1910.131  (April  10.  1990,  55  FR  13423). 
The  Agency  has  made  every  effort  to 
make  these  two  proposed  standards  (for 
general  industry  and  for  construction) 
compatible.  It  is  the  Agency's  belief 
that,  once  the  two  standards  are 
published  as  final  rules,  fall  protection 
systems  meeting  the  relevant  portions  of 
either  of  them  would  be  acceptable.'*^ 

Dr.  Nigel  Ellis  urged  OSHA  to  adopt 
the  provisions  of  Appendix  C  of 
§  1910.66  as  the  standard  that  fall 
protection  systems  for  electric  power 
generation,  transmission,  and 
distribution  work  must  meet.  This 


«  OSHA'»  de  minimis  policy  with  respect  to  later 
ditions  of  consensus  standards  Incorporated  by 
iference  in  OSHA's  standards  is  described  earlier 
1  this  preamble  under  the  summary  and 
Kplanation  of  final  $  1910.137.  The  Agency  has 
valuated  the  current  ANSI  PPE  standards  and  has 
>und  them  to  be  acceptable  under  that  policy. 


*>•  Whether  or  not  body  belts  are  an  acceptable 
component  of  a  Call  arrest  system  was  an  iuue  in 
the  two  bll  protection  rulemakings.  The  outoxne 
of  this  issue  in  these  rulemakings  will  affect 
whether  or  not  tx>dy  bells  will  be  acceptable  under 
paragraph  ,  which  now  references  Subpart  E  of  the 
Construction  Standards  in  Part  1926. 


appendix  contains  provisions  that  the 
Agency  feels  are  appropriate  for  fall 

!>rotection  systems  in  general:  and.  in 
act,  proposed  »§  1910.128  through 
1910.131  were  largely  based  on  the 
material  in  §  1910.66.  However,  because 
existing  construction  standards  already 
apply  to  fall  protection  equipment  in 
use  in  the  electric  utility  industry,  the 
Agency  is  continuing  to  use  them  as  the 
basis  for  §  1910.269  fall  protection 
equipment  standards.  As  noted  earlier, 
the  construction  standards  have  been 
proposed  for  revision,  and  the 
construction  and  general  industry' 
requirements  for  this  equipment  will  be 
compatible  when  the  two  other 
proposals  are  finalized.  Therefore,  in  the 
future.  OSHA  may  combine  the  fall 
protection  requirements  in 
§  1910.269(g)(2)  with  those  in 
§§  1910.128  through  1910.131  so  that 
there  is  one  consistent  set  of  standards 
for  fall  protection  systems. 

Paragraph  (g)(2)(iii)  of  final  §  1910.269 
requires  body  belts,  safety  straps, 
lanyards,  lifelines,  and  body  harnesses 
to  be  inspected  before  use  each  day  to 
determine  if  the  equipment  is  in  safe 
working  condition.  This  provision  also 
prohibits  the  use  of  defective 
equipment.  This  requirement  helps 
ensure  that  the  protective  equipment  in 
use  will,  in  fact,  be  able  to  protect 
employees  when  called  upon  to  do  so. 

Paragraph  (g)(2)(iv)  of  final  §  1910.269 
requires  lifelines  to  be  protected  against 
being  cut  or  abraded.  Cuts  and  abrasions 
significantly  reduce  the  strength  of 
lifelines  and  could  cause  them  to  fail 
during  use. 

In  §  1910.269(g)(2)(v).  OSHA 
proposed  requirements  covering  the  use 
of  fall  arrest,  work  positioning,  and 
travel  restricting  equipment.  The 
Agency  proposed  that,  unless  another 
type  of  fall  protection  was  provided,  one 
of  these  systems  be  used  by  employees 
when  they  were  working  at  heights 
more  than  4  feet  (1.2  m)  above  the 
ground  on  poles,  towers,  trees,  or 
structures  or  when  they  were  working 
from  vehicle-mounted  elevating  and 
rotating  work  platforms  (aerial  lifts). 
The  proposal  further  stated  that  the  use 
of  fall  protection  equipment  would  not 
have  been  required  when  a  qualified 
employee  was  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures  which  had  steps  or  step  bolts. 
The  step  bolte  or  ladders  would  have 
had  to  meet  the  design  requirements 
proposed  in  §  1910.269.  as  well  as  the 
applicable  requirements  in  subpart  D  for 
fixed  ladders.  However.  OSHA  did 
propose  that  fall  protection  equipment 
(safety  straps)  be  used  by  employees 
climbing  wood  poles  not  containing 
step  bolts  except  when  they  were 
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climbing  around  obstructions,  such  as 
crossarms,  pins,  or  braces.  This 
paragraph  was  proposed  to  clarify  when 
the  use  of  personal  fall  protection  would 
be  required  and  when  exceptions  to  its 
use  would  have  been  permitted.     , 

This  provision  received  much 
attention  from  the  commenters  and  from 
the  witnesses  at  the  hearing.  Most 
argued  that  (1)  fall  protection  should  not 
be  required  when  poles  are  being 
climbed  (Ex.  3-9.  3-11,  3-18,  3-23.  3- 
32,  3-38,  3-51,  3-53;  DC  Tr.  367-369, 
537-538)  or  (2)  the  minimum  height 
such  protection  should  be  required  is  10 
feet  (Ex.  3-15,  3-22,  3-26.  3-27.  3-39. 
3-42,  3-45,  3-66,  3-«2,  3-63,  3-102,  3- 
109,  3-125,  3-128),  or  (3)  advanced  both 
arguments  (Ex.  3-20,  3-62,  3-69.  3-80. 
3-101,  3-107,  3-112,  3-123.  56;  EX:  Tr. 
845—853).  Expressing  both  arguments, 
Mr.  Larry  Hobart,  Executive  Director  of 
APPA,  stated: 

The  four  foot  arrest  requirement  to  protect 
against  unexpected  falls  which  is  established 
by  this  section  is  too  restrictive,  and 
impractical.  (Footnote  omitted.)  APPA 
recommends  that  OSHA  establish  a  fifteen 
foot  requirement  A  requirement  of  this  sort 
is  by  no  means  extreme.  The  State  of 
California,  for  example,  has  established  a 
fifteen  foot  height  for  fall  protection 
requirements.  (Footnote  omitted.) 

In  addition,  utilities  have  for  many  years 
used  the  practice  of  ascending  and 
descending  poles  without  fall  protection, 
which  is  referred  to  as  "free  climbing."  Free 
climbing  is  a  safe,  well  established,  widely 
accepted  and  proven  practice.  Employees 
who  climb  and  perform  other  tasks  on  poles 
are  qualified  employees  who  have  climbing 
duties  as  one  of  their  routine  work  activities. 

If  fall  protection  were  required  (belting-off 
around  the  [X)le),  it  would  equal  or  exceed 
the  hazards  of  not  wearing  fall  protection 
equipment.  For  example,  an  employee  using 
a  waist  belt  when  ascending  or  descending  a 
pole  would  have  to  reposition  the  t)elt  every 
few  steps.  This  would  fatigue  the  employee 
more  than  free  climbing.  Positioning  and 
maneuvering  to  adjust  the  belt  to  the 
changing  diameter  of  the  pole  creates 
additional  exposure  to  fall  and  injury,  as  the 
body  must  be  brought  close  to  the  [X)le  and 
the  length  adjustment  buckle  is  placed  in  a 
position  where  operation  is  impractical  while 
maintaining  balance. 

In  addition,  large  transmission  poles  are 
often  so  large  at  4  feet  above  the  ground  that 
a  safety  belt  often  or  twelve  feet  in  length 
would  be  required  under  the  rule  in  order  to 
secure  the  employee  and  still  permit 
climbing  to  occur.  As  the  employee  gained 
height  and  the  pole  tapered,  the  safety  belt 
would  have  to  be  shortened  (^justed) 
frequently  and  when  fully  adjusted,  would 
prove  too  long  for  safe  work  at  the  top  of  the 
pole.  (Ex.  3-80) 

Mr.  Gene  Trombley.  representing  EEI, 
testified  at  the  hearing  that  using  a 
safety  strap  while  cUmbing  was 
unnecessary  and  sometimes  even 
unsafe.  He  stated: 


Electric  utility  worken  who  climb  poles 
and  towers  for  a  living  are  trained  to 
approach  each  job  on  the  basis  of  existing 
conditions,  evaluating  any  hazards  that  may 
be  faced  in  ascending  and  descending  poles 
and  towers. 

Workers  are  trained  to  climb  using  a 
variety  of  techniques  and  the  decision  on 
which  technique  to  use  is  based  on  a  number 
of  factors  including  weather,  the  condition  of 
the  pole,  and  the  kind  of  attachments  on  the 
structure  like  guy  wires,  telephone  cables 
and  cross  arms. 

Also,  where  unusual  conditions  or 
obstacles  do  not  dictate  the  kinds  of  methods 
to  use,  line  workers  have  fovorite  methods  of 
climbing  poles  with  which  they  are 
comfortable  and  therefore  the  safest. 

Any  one  of  these  methods  is  acceptable 
and  has  proven  safe  over  the  years.  I  feel  very 
strongly  atmut  these  statements  based  upon 
my  own  jjersonal  experiences.  I  worked  in  an 
area  where  we  shared  our  poles  with  another 
electric  utility.  We  not  only  had  to  contend 
with  the  usual  Bell  and  Cable  TV 
attachments,  we  also  had  to  deal  with  all  of 
the  facilities  of  a  fair  sized  municipal  power 
company. 

You  need  to  understand  that  when  a  lineman 
has  to  climb  from  ground  level  to  the  top  of 
a  p)ole  or  tower  that  has  numerous 
attachments,  such  as  telephone  cables.  Cable 
TV,  guy  wires  and  various  other  obstructions, 
your  prop>osal  would  require  him  to  attach 
and  detach  his  safety  strap  each  time  an 
obstruction  is  encountered.  This  does  not 
protect  him;  it  increases  the  risk  of  a  fall. 
Some  of  the  poles  I  mentioned  earlier 
could  require  belting  as  many  as  25  or  30 
times  from  the  bottom  up  and  down  again. 

Gimbing  a  pole  with  a  safety  strap  results 
in  other  problems  that  can  create  a  risk  to  the 
worker.  For  example,  the  climbing  motion 
can  result  in  a  considerable  amount  of 
movement  at  the  top  of  the  pole  and  can 
cause  energized  lines  to  swing  together 
resulting  in  a  fault  that  could  bum  the  lines 
down. 

For  a  lineman  to  eliminate  this  motion 
when  climbing  belted  in,  he  must  first 
develop  a  rhythm.  This  is  [best]  done  by 
learning  to  climb  hand  over  hand.  This 
develops  the  proper  hand  to  foot  relationship 
that  is  necessary  to  ascend  and  descend  poles 
smoothly. 
*         •         •         *         * 

We  have  been  successfully  using  the  same 
climbing  methods  and  equipment  for  decades 
and  there  has  never  been  any  indication 
whatsoever  that  they  place  the  line  workers 
at  risk. 

Our  methods  have  been  develop)ed  over  the 
years  through  actual  experience.  They  are 
also  backed  up  with  training. 

Qimbing  is  fundamental  to  the  electric 
utility  line  worker.  Une  workers  are  given 
extensive  training  and  possess  a  great  deal  of 
confidence  in  their  ability.  To  suddenly  try 
to  require  them  to  change  years  and  years  of 
training  and  experience  would,  I  feel,  cause 
a  serious  reduction  in  that  high  level  of 
confidence  and  ability.  (DC  Tr.  848-653) 


These  witnesses  and  commenters 
agreed  that  existing  practices  in  electric 
utilities  were  safe  and  that  the  OSHA 
standard  should  simply  adopt  these 
practices  (Ex.  3-23,  3-80;  DC  Tr.  852). 
They  argued  that  the  line  worker  was  in 
the  best  position  to  determine  the 
proper  technique  to  be  used  in  climbing 
the  pole  or  tower  and  that  the  regulation 
should  not  interfere  with  his  or  her 
judgment  (DCTr.  581-582,  850-851). 
Furthermore,  witnesses  at  the  hearing, 
including  OSHA's  expert  witness,  Mr. 
Arthur  Lewis,  maintained  that  the  use  of 
a  pole  strap  by  an  employee  climbing  a 
pole  would  be  more  hazardous  under 
most  conditions  than  climbing  without 
the  strap  (DC  Tr.  367,  849-850). 

Others  addressed  the  need  for  and 
existing  technology  of  fall  protection 
systems  and  supported  requirements  for 
fall  protection  for  workers  climbing 
poles,  towers,  and  similar  structures 
(Ex.  3-13,  3-16,  3^3,  3-52,  54;  DC  Tr. 
73,  648-659,  686-689).  NIOSH 
supported  OSHA's  proposed 
requirement  for  employees  to  have  fall 
protection  at  the  work  locations  on 
poles,  towers,  and  similar  structures  and 
while  climbing  unstepped  wooden 
poles  (DC  Tr.  73).  Mr.  George  R. 
Weedin,  Safety  Officer  for  the  Electrical 
Division  of  the  Panama  Canal 
Commission,  stated  that  their  employees 
are  tied  off  at  all  times  while  climbing 
or  working  on  elevated  structures  and 
suggested  that  OSHA  adopt  a 
requirement  patterned  after  their 
practices  (Ex.  3-43). 

Dr.  J.  Nigel  Ellis  of  the  Research  and 
Trading  Corporation  and  Mr.  Andrew 
Sulowski  of  Ontario  Hydro 
(representing  the  U.S.  Technical 
Advisory  Group  to  ANSI  on  the 
International  Standards  Organization's 
ISO/TC94/SC4,  discussed  fail  protection 
options  available  to  electric  utility 
workers  (DC  Tr.  647-659,  683-689).  The 
evidence  presented  by  these  witnesses 
demonstrates  that  there  is  a  range  of 
options  available  for  protecting  electric 
power  generation,  transmission,  and 
distribution  workers  from  falls.  Dr.  Ellis 
recommended  that  equipment  used  for 
fall  protection  should  meet  the 
requirements  of  Appendix  C  of 
§  1910.66,  which  was  published  as  a 
final  OSHA  standard  on  July  28,  1989 
(54  FR  31408).'»7  Mr.  Sulowski 
highlighted  the  success  that  Ontario 
Hydro  experienced  in  totally 
eliminating  their  fatalities  from  falling 


''Appendix  C  of  S  1910.66  covers  fall  protection 
systems  used  with  powered  platforms  for  building 
maintenance.  OSHA's  proposed  $  1910.128  through 
1910.131  noted  earlier  contain  comparable 
requirement*. 
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to  none  through  the  use  of  a  ground-to- 
ground  system  of  fall  protection. 

NIOSH  stated  that  risks  associated 
with  climbing  poles  are  a  major  cause  of 
injuries  and  fatalities  in  the  electric 
utility  industry  (DC  Tr.  44)  and 
submitted  a  Canadian  study  «*  that  listed 
Falls  as  accounting  for  21.9  percent  of  all 
accidents  (Ex.  15).  "Climbing  up  or 
down  a  pole,  tower,  basket,  truck" 
jccounted  for  14.8  percent  of  all 
iccidents  in  this  study.  The  "IBEVV 
LItility  Department  Survey  of  Fatal  and 
Serious  Occupational  Accidents"  for  the 
rears  1984, 1986,  and  1988  report  13 
atalities  from  slips  and  falls  during  the 
period  represented  by  these  surveys  <« 
Ex.  12-12).5<>  The  total  number  of 
ieaths  was  121,  and  the  total  non- 
ilectrical  accidents  was  37.  In  this  data 
)ase,  falls  represented  about  12  percent 
jf  all  fatalities  and  35  percent  of  non- 
tlectrical  deaths.  Injuries  due  to  falls 
rom  elevations  (as  coded  on  the  forms) 
vere  involved  in  10  percent  (61  of  637) 
if  the  fatality/catastrophe  investigations 
ecorded  in  Exhibits  9-3  and  9-4.  These 
nvestigations  included  only  electric 
itilities  (SIC  4911). 
All  of  these  exhibits  demonstrate  that 
lectric  power  generation,  transmission, 
nd  distribution  workers  face  a 
ignificant  risk  of  serious  injury  due  to 
alls  under  current  industry  practices, 
"o  determine  the  extent  to  which  they 
jce  hazards  addressed  by  proposed 
1910.269(g)(2)(v),  OSHA  analyzed  fall 
ccidents  included  in  various  exhibits 
ontained  in  the  rulemaking  record.  The 
3suits  of  this  analysis  are  presented  in 
able  1.  As  can  be  se6n  from  the  table, 
mployees  do  fall  while  climbing  poles, 
jwers,  or  similar  structures — 26 
ercent  of  the  falling  accidents  related 
)  §  1910.269  occurred  in  this  manner, 
he  evidence  in  the  record  indicates 
lat  climbing  a  pole,  tower,  or  similar 
ructure  is  not  as  safe,  under  current 
idustry  practices,  as  some  of  the 
earing  witnesses  testified.  Therefore, 
le  Agency  has  decided  that  the  final 
andard  must  provide  additional 
rotection  beyond  that  provided  by  the 
cisting  industry  practices  noted  in  the 
icord  and  stated  in  the  EEI/IBEVV  draft 
andard. 
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-Kedl  E..  unamme  L,  el  al.  1 19861.  "Typical 
:cidents  Involving  Linemen  in  the  Construction 
ctor".  Montreal,  Quebec.  Canada:  Canadian 
nter  for  Occupational  Health  and  Safety; 
"These  surveys  cover  IBEW  local  unions  that 
jreseni  the  employees  in  investor-owned  utilities, 
ral  electric  cooperatives,  and  municipal  and 
vernmental  utilities. 

•«  These  IBEW  surveys  represented  reports 
;eived  by  the  International  Office  of  the  IBEW  a* 
lows: 

1984— July  15,  1981,  to  October  1, 1983. 
1986— October  1,  1983,  to  December  31,  1985. 
1988— lanuary  1,  1986.  to  December  31.  1987. 


Most  of  the  witnesses  agreed  that  it 
was  not  always  safe  to  "h^ee  climb"  a 
pole  (that  is,  climb  it  without  the  use  of 
a  pole  strap).  Mr.  Arthur  Lewis,  OSHA's 
expert  witness,  testified  that  a  pole  strap 
would  be  needed  where  the  diameter  of 
the  pole  was  too  great  for  an  employee 
to  grip  it  comfortably,  if  ice  was  present 
on  the  pole,  or  if  there  were 
impediments  to  the  use  of  climbers 
(strap-on  gaffs)  on  the  pole  (DC  Tr.  369, 
376-377).  Mr.  Andrew  Sulowski  of 
Ontario  Hydro  noted  that  some  wooden 
poles  were  treated  with  a  chemical  that 
made  them  so  hard  that  they  were 
unsafe  to  climb  without  fall  protection 
(DC  Tr.  673).  Additionally,  he 
mentioned  other  conditions  making  it 
unsafe  to  climb  a  pole,  tower,  or  similar 
structure,  such  as  static  electricity  on  a 
metal  structure,  direct  contact  with 
energized  lines,  and  falling  objects 
striking  an  employee  from  above  (DC  Tr. 
649).  Mr.  Robert  Macdonald  of  the  IBEW 
and  Mr.  Gene  Trombley  representing 
EEI  also  stated  that  some  conditions 
would  make  it  unsafe  to  climb  a  pole 
without  the  use  of  a  pole  strap  (DC  Tr. 
537-538,  1117-1118). 

OSHA  has  accepted  the  position  that 
it  is  not  always  necessary  for  a  qualified 
employee  to  use  a  pole  strap  when 
climbing  an  unstepped  wooden  pole. 
On  the  other  hand,  the  Agency  has 
determined  that,  under  certain 
circumstances,  climbing  poles,  towers, 
and  similar  structures  poses  a 
significant  risk  of  serious  injury  to 
electric  power  generation,  transmission, 
and  distribution  workers.  Even  EEI 
recognized  that  the  level  of  competence 
of  the  climber,  the  condition  of  the  pole, 
the  configuration  of  attachments  on  the 
pole,  the  weather,  and  other  factors 
affect  the  determination  of  which 
method  of  climbing  is  safe  and 
appropriate  to  use  (Ex.  3-112). 
Therefore,  the  final  rule  adopts  a 
requirement  for  employees  to  use  a  pole 
strap  or  other  fall  protection  equipment 
when  they  are  climbing  a  pole,  tower,  or 
similar  structure  that  is  not  safe  to  climb 
without  such  protection.  The  language 
used  in  final  §  1910.269(g)(2)(v)  reads  as 
follows: 

The  use  of  fall  pit)tection  equipment  is  not 
required  to  be  used  by  a  qualified  employee 
climbing  or  changing  location  on  poles, 
towers,  or  similar  structures,  unless 
conditions,  such  as.  but  not  limited  to.  ice, 
high  winds,  the  design  of  the  sUiicture  (for 
example,  no  provision  for  holding  on  with 
hands),  or  the  presence  of  contaminants  on 
the  structure,  could  cause  the  employee  to 
lose  his  or  her  grip  or  footing. 


Table  1 .— Fau.s  by  Type  of 
Accident 


Type  of  fail 

Number  of 
accidents' 

Fall  from  Pole  or  Tower 

Climbing  or  descending  .... 
Changing  location  

10 
1 

At  work  location 

7 

Other  (not  stated) 

3 

Fall  from  tree  

6 

12 

Failure  of  stnjcture  

'  Each  accident  involves  the  death  or  seri- 
ous injury  of  one  or  more  employees 

Source:  Ex.  3-21,  9-1.9-6.  9-7,  12-12,  53. 
Duplicate  entries  were  not  counted.  The  time 
penod  covered  tiy  these  exhibits  vaned,  but 
included  accidents  in  the  years  1981  to  1989. 
It  does  not  represent  all  fall  accidents  involv- 
ing death  or  senous  injury  dunng  this  9  year 
penod,  however.  For  example,  the  years  1981 
to  1984  are  represented  only  by  IBEW  data 
which  Includes  only  accidents  that  were  re^ 
ported  by  IBEW  local  unions  during  that  pe- 
nod. 

The  term  "high  winds"  is  also  used  in 
paragraph  (q)(4)(iv)  of  final  §  1910.269. 
OSHA  believes  that  this  term  is 
somewhat  vague  and  that  further 
clarification  is  needed.  Therefore,  a 
definition  of  "high  winds"  has  been 
incorporated  in  §  1910.269(x),  Winds 
are  considered  to  be  "high"  if  they  are 
of  such  velocity  (1)  that  employees 
would  be  exposed  to  being  blown  from 
elevated  locations,  or  (2)  that  an 
employee  or  material  handling 
equipment  could  lose  control  of 
material  being  handled,  or  (3)  that  the 
winds  would  expose  employees  to  other 
hazards  not  controlled  by  the  provisions 
of  the  standard  involved  (for  example, 
winds  strong  enough  to  move  energized 
conductors  far  enough  to  reduce  the 
minimum  approach  distance  to  less 
than  that  required  under  paragraph  1). 
Additionally,  the  Agency  has  included 
a  compliance  guideline  of  40  miles  per 
hour  (30  miles  per  hour  if  material 
handling  is  involved).  Winds  beyond 
this  speed  are  normally  considered  as 
being  hazardous  unless  additional 
precautions  are  taken  to-protect 
employees.  At  this  point,  the  danger 
that  a  worker  will  be  blown  off  a 
structure  or  that  workers  will  lose 
control  of  parts  of  a  structure  being 
assembled  presents  a  significant  risk  to 
employees.  The  Agency  has  used  this 
guideline  in  enforcing  similar  standards 
in  the  past.  (See.  for  example.  55  FR 
13397.)  It  should  be  noted  that  if  wind 
is  present  in  combination  with  other 
conditions  such  as  snow  or  ice.  it  could 
be  hazardous  to  climb  the  pole  or 
structure  even  if  the  guideline  is  not 
exceeded.  The  standard  requires  fall 
protection  to  be  used  in  such  cases. 

It  should  be  noted  that  the  conditions 
listed  in  the  rule  are  not  the  only  ones 
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warranting  the  use  of  fell  protection. 
Other  factors  mentioned  in  the  record  as 
affecting  the  risk  of  an  employee's 
falling  include  the  level  of  competence 
of  the  employee,  the  condition  of  a  pole 
or  structure,  the  conHguration  of 
attachments  on  a  pole  (Ex.  3-112),  and 
the  need  to  have  both  hands  free  for 
climbing  (Ex.  3-18).  hi  fact,  OSHA 
believes  that  climbing  without  the  use 
of  fall  protection  is  only  safe  if  the 
employee  is  using  his  or  her  hands  to 
hold  onto  the  structure  while  he  or  she 
is  climbing.  If  the  employee  is  not 
holding  onto  the  structure  (for  example, 
because  the  employee  is  carrying  tools 
or  equipment  in  his  or  her  hands),  fall 
protection  is  required  under  the  Hnal 
rule.  The  video  tapes  entered  into  the 
record  by  EH  (Ex.  12-6),  which  they 
claimed  represented  typical,  safe 
climbing  practices  in  the  utility 
industry,  demonstrate  employees  using 
their  hands  to  provide  extra  support  and 
balance.  Climbing  in  this  manner  will 
enable  an  employee  to  continue  to  bold 
onto  the  structure  in  case  his  or  her  foot 
slips.  If  the  employee  is  not  using  his  or 
her  hands  for  additional  support,  he  or 
she  would  be  much  more  likely  to  fall 
as  a  result  of  a  slip. 

The  note  also  indicates  that  fall 
protection  is  required  for  unqualified 
employees  and  for  employees 
undergoing  training  any  time  they  are  at 
heights  greater  than  4  feet  (1.2  m).  These 
employees  would  not  be  able  to  judge 
for  themselves  whether  or  not  a  safety 
strap  should  be  used  (and,  in  some 
cases,  may  not  even  be  qualified  in  its 
use).  Additionally,  the  record  indicates 
that  training  and  experience  is  one  of 
the  reasons  a  line  worker  can  climb  a 
pole  or  structure  safely  without  fall 
protection  (Ex.  3-80,  3-112;  DC  Tr.  848- 
849.  852-853)  and  that  employees  in 
training  are  at  increased  risk  of  injury 
due  to  falling  (Ex.  12-12.  54;  DC  Tr. 
689). 

Many  commenters  were  also 
concerned  that  the  standard  would 
apply  to  ladders,  loading  docks,  and 
other  elevated  areas  (Ex.  3-26,  3-80,  3- 
82.  3-66.  3-112,  3-123).  Others  objected 
to  the  use  of  fall  protection  for 
employees  climbing  trees,  although 
such  a  requirement  was  not  proposed 
(Ex.  3-48.  3-63.  3-67.  3-75,  3-77.  3-87, 
3-90.  3-91.  3-92.  3-93,  3-98.  3-99.  3- 
100,  3-113).  These  commenters 
requested  clarification  of  the  rule  in  the 
final  standard.  OSHA  spokespersons 
testified  at  the  hearing  that  the  standard 
applied  only  to  structures  that  were 
similar  to  poles  and  towers  used  in 
overhead  electric  power  installations, 
not  to  ladders  or  loading  docks  (DC  Tr. 
234).  General  fall  protection 
requirements  for  working  conditions 


that  are  not  imique  to  electric  power 
generation,  transmission,  and 
distribution  work  (such  as  working  on 
loading  docks,  ladders,  or  equipment) 
are  addressed  in  Subpart  D  (walking  and 
working  surfaces)  of  OSHA's  General 
Industry  Standards.  Agency 
spokespersons  also  stated  that  it  was  not 
requiring  fall  protection  to  be  used  by 
employees  while  they  were  climbing 
trees  (PC  Tr.  100-103). 

Because  of  the  widespread  confusion 
of  the  application  of  proposed 
§  1910.269(g)(2)(v),  OSHA  has  modified 
the  language  from  the  proposal.  First, 
the  requirement  for  the  use  of  fall 
protection  for  tree  trimming  work  has 
been  moved  to  §  1910.269(r)(8).  A  fall 
protection  requirement  is  included  in 
the  ANSI  tree  trimming  standard  (ANSI 
Z133.1  discussed  later  in  this  preamble), 
and  the  Agency  feels  that  this  subject  is 
more  appropriately  covered  with  the 
other  tree  trimming  provisions. 

Second,  the  word  "similar"  has  been 
added  before  the  word  "structures" 
wherever  it  appears  in  paragraph 
(g)(2)(v)  of  final  §  1910.269.  This  will 
reflect  the  meaning  of  the  rule  more 
accurately.  Types  of  structures  covered 
under  this  provision  include  substation 
structures  and  other  conductor  support 
structures.  It  does  not  include  loading 
docks,  electric  equipment  such  as 
transformers  or  circuit  breakers,  or  fixed 
or  portable  ladders  used  or  installed  on 
chimneys,  stacks,  or  buildings. 
Requirements  for  these  installations, 
which  are  not  unique  to  electric  power 
generation,  transmission,  and 
distribution  work,  are  addressed  in 
other  parts  of  the  OSHA  standards,  such 
as  Subpart  D  of  the  General  Industry 
Standaiixis.  A  note  to  this  effect  also 
appears  in  the  final  rule. 

Lastly,  the  Agency  has  not  included 
in  final  §  1910.269  the  proposed 
requirement  for  the  use  of  fall  protection 
in  aerial  lilts.  Paragraph  (c)(2)(v)  of 
existing  §  1910.67  requires  employees 
working  from  an  aerial  lift  to  use  a  body 
belt  with  a  lanyard  attached  to  the  boom 
or  basket.  In  light  of  all  the  injuries  and 
fatalities  associated  with  falls  from 
aerial  lifts,  however,  a  reference  to 
§  1910.67  is  included  in  the  first  note  to 
§1910.269(g)(2)(v). 

These  changes  clarify  the  rule  so  that 
employees  and  employers  will  know 
that  it  applies  to  poles,  towers,  and 
similar  structures  and  not  to  trees, 
buildings,  or  aerial  lifts. 

The  current  OSHA 
telecommunications  standard,  in 
§  1910.268(g)(1).  requires  the  use  of 
personal  fall  protection  equipment 
when  work  is  performed  at  heights  more 
than  4  feet  (1.2  m)  above  the  ground. 
The  existing  standards  in  Subpart  D  of 


Part  1910  also  require  fall  protection 
(usually  in  the  form  of  guard  rails)  for 
situations  where  employees  are  exposed 
to  falls  of  more  than  4  feet  (1.2  m). 
Additionally,  in  Subpart  V  of  the 
Construction  Standards,  OSHA  requires 
fall  protection  to  be  used  by  "employees 
working  at  elevated  locations"  without 
specifying  the  height  at  which  such 
protection  would  be  necessary 
(§  1926.951(b)(1)).  The  Agency  proposed 
to  retain  the  construction  requirement, 
but  clarify  it  as  requiring  protection  to 
be  initiated  at  4  feet  (1.2  m)  to  be 
consistent  with  the  other  OSHA  general 
industry  standards  dealing  with  the 
same  hazard. 

The  EEI/IBEW  draft  standard  applied 
fall  protection  requirements  beginning 
at  10  feet  (3.05  m).  Many  commenters 
objected  to  the  proposed  4-foot  (1.2-m) 
distance  and  strongly  urged  OSHA  to 
adopt  the  EEI/IBEW  distance  (Ex.  3-15, 
3-22.  3-26.  3-39.  3-42.  3-45.  3-62,  3- 
66,  3-69.  3-80,  3-82,  3-83,  3-101,  3- 
107, 3-109,  3-112,  3-123,  3-125.  3-128; 
DC  Tr.  846-847).  These  commenters 
argued  that  protection  at  levels  below  10 
feet  (3.05  m)  was  inconsistent  with 
industry  practice  and  cited  loading 
docks  and  ladders  as  two  areas  where 
the  proposed  requirement  would  be 
inappropriate.  However,  the  rule  would 
not  apply  in  these  areas. 

The  otner  reason  cited  by  these 
commenters  for  increasing  the  distance 
was  that  a  6-foot  (1.8-m)  lanyard  would 
not  arrest  a  fall  of  less  than  6  feet  (1.8 
m).  To  address  this  concern.  OSHA  is 
adding  a  requirement  to 
§  1910.269(g)(2)(vi)  for  fall  arrest 
systems  to  be  rigged  so  that  the 
employee  can  neither  fall  more  than  6 
feet  (1.8  m)  nor  contact  any  lower  level. 
In  other  words,  if  the  ground  is  only  5 
feet  (1.5  m)  below  the  employee,  the  fall 
arrest  system  is  required  to  arrest  the 
fall  in  less  than  5  feet  (1.5  m).  Fall  arrest 
systems  installed  in  accordance  with 
final  §  1910.269(g)(2)(vi)  will  thus  arrest 
a  fall  before  an  employee  strikes  a  lower 
level.  This  new  provision  is  consistent 
with  §  1910.129(c)(3)  in  the  previously 
mentioned  general  industry  fall 
protection  proposal.  In  fact,  the 
language  for  this  requirement  was  taken 
from  proposed  §  1910.129.  (Work 
positioning  systems  used  for  fall 
protection  assist  the  employee  in 
maintaining  a  work  position,  so  that  no 
fall  is  likely.  The  new  provision  does 
not  need  to  apply  to  this  equipment.) 

Paragraph  (g)(2)(vi)  of  §  1910.269 
proposed  that,  when  stopping  or 
preventing  a  fall,  fall  arrest  systems  not 
produce  an  arresting  force  on  an 
employee  of  more  than  ten  times  the 
employee's  weight  or  1800  pounds  (8 
kN),  whichever  was  lower.  Based  on 
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section  3.3.5  of  ANSI  AlO.14-1975  (Ex. 
2-24),  and  a  National  Bureau  of 
Standards  report,  A  Study  of  Personal 
Fall-Safety  Equipment.  (NBS  IR  76- 
1146;  Ex.  2-25),  as  well  as  other 
literature  on  fall  arrest  forces,  this 
proposed  retjuirement  was  intended  to 
minimize  injury  to  an  employee  in  the 
event  oTa  fall. 

One  commenter  argued  that  the 
portion  of  the  requirement  based  on  the 
employee's  weight  was  redundant  and 
should  be  removed  (Ex.  3-20).  Another 
(Ex.  3-16)  urged  OSHA  to  adopt 
separate  limits  for  systems  using  body 
belts  (900  pounds  or  4  kN)  and  for  those 
using  body  harnesses  (1800  pounds  or  8 
kN).  This  is  the  approach  taken  in 
Appendix  C  to  existing  §  1910.66  and  in 
proposed  §  1910.129(b)(1).  To  be 
consistent  with  these  other  OSHA 
general  industry  standards,  the  Agency 
has  accepted  these  arguments  and  has 
adopted  language  from  proposed 
§  1910.129{b)(l)(i)  and  (l))(l)(ii)  in  fmal 
§  1910.269(g)(2)(vi)(A)  and  (g)(2)(vi)(B). 
(A  full  discussion  of  the  rationale  of 
setting  separate  limits  for  body  belts  and 
body  harness  is  presented  in  the 
preambles  to  final  §  1910.66  and 
proposed  §  1910.129(b)(1).  54  FR 
31449-31450  and  55  FR  13429, 
respectively.  Briefly,  the  reason  for  the 
difference  in  separate  limits  for  body 
belts  and  body  harnesses  is  because  the 
force  distribution  on  the  body  when  a 
fall  is  arrested  differ  between  the  two 
systems,  with  the  body  belt  being  more 
likely  to  result  in  injury  at  a  given 
arresting  force.)  Additionally,  as  noted 
previously,  paragraph  (g)(2)(vi)(C)  adds 
a  requirement  that  protects  employees 
from  falling  too  far. 

Paragraph  (g)(2)(vii)  of  final 
§  1910.269  prohibits  more  than  one 
employee  from  being  attached  to  any 
one  lifeline  when  vertical  lifelines  or 
droplines  are  used.  This  limitation 
recognizes  that  it  is  inherently  unsafe  to 
use  a  single  vertical  lifeline  to  tie  off 
two  or  more  employees  performing 
separate  tasks.  Movement  by  one 
employee  could  cause  the  lifeline  to  be 
pulled  to  one  side.  This  could,  in  turn, 
cause  the  other  employee  to  lose 
balance.  Therefore,  if  one  employee  did 
fall,  movement  of  the  lifeline  during  the 
arrest  of  the  fall  would  very  likely  cause 
other  employees  connected  to  the 
lifeline  to  fall. 

In  paragraphs  (g)(2)(viii)  and  (g)(2)(ix). 
OSHA  is  requiring  that  snaphooks  not 
be  connected  to  loops  in  webbing-type 
lanyards  or  to  each  other.  These 
provisions  prohibit  two  methods  of 
attachment  that  are  considered  unsafe 
due  to  the  potential  for  accidental 
disengagement  of  the  snaphooks  during 
use. 


Paragraph  (h).  Paragraph  (h)  of  final 
§  1910.269  addresses  ladders,  platforms, 
step  bolts,  and  manhole  steps. 
Paragraph  (h)(1)  emphasizes  that  the 
requirements  for  ladders  in  Subpart  D  of 
Part  1910  continue  to  apply. 

Paragraph  (h)(2)  contains 
requirements  for  special  ladders  and 
platforms  used  for  electrical  work. 
Because  of  the  nature  of  overhead  line 
work  and  the  limitations  of  structures 
available  for  ladder  support,  OSHA 
exempts  portable  hook  ladders  and 
other  special  ladders  used  on  structures 
or  on  overhead  lines  from  the  general 
provisions  of  §§  1910.25(d)(2)(i). 
1910.25(d)(2)(iii),  and  1910.26(c)(3)(iii), 
which  deal  with  ladder  support  and 
placement.  To  provide  employees  with 
protection  which  approximates  that 
afforded  by  the  "exempted"  Subpart  D 
provisions,  paragraphs  {h)(2)(i)  through 
(h)(2)(iv)  apply  to  these  special  types  of 
ladders.  These  same  paragraphs  also 
apply  to  platforms  designed  for  and 
used  in  this  type  of  work.  The 
requirements  provide  that  these  special 
ladders  and  special  platforms  be 
secured,  specify  the  acceptable  loads 
and  proper  strength  of  this  equipment, 
and  provide  that  they  be  used  only  for 
the  particular  types  of  application  for 
which  they  are  designed.  (The  ratings 
and  design  of  this  equipment  are 
specified  by  the  manufacturer  and  can 
usually  also  be  found  in  standard 
references.)  OSHA  has  concluded  that 
these  alternative  criteria  provide  for  the 
safe  use  of  this  special  equipment. 

The  revision  of  Subpart  D  mentioned 
earlier  proposed  to  modify  the 
requirements  dealing  with  ladders  so  as 
to  make  the  exceptions  listed  in 
§  1910.269(h)(2)  unnecessary.  The 
language  exempting  special  ladders  will 
be  removed  or  revised  as  necessary 
upon  promulgation  of  the  Subpart  D 
revision  as  a  final  rule. 

Most  of  the  comments  received 
regarding  proposed  paragraph  (h)(2) 
concerned  the  requirement  in  paragraph 
(h)(2)(iv)  that  this  equipment  be  capable 
of  supporting  without  failure  at  least 
four  times  its  maximum  intended  load. 
Three  commenters  and  two  hearing 
witnesses  argued  that  the  four-to-one 
safety  factor  was  not  appropriate  for 
these  devices  (Ex.  3-51.  3-112.  3-120; 
DC  Tr.  360-362,  722-724).  These 
commenters  stated  that  equipment 
presently  in  use  can  achieve  a  2.5-to-l 
safety  factor  with  a  load  rating  of  500 
pounds.  Mr.  Joseph  Van  Name, 
testifying  on  behalf  of  the  National 
Electrical  Safety  Code  Committee, 
Working  Group  8,  and  the  Line 
Maintenance  Group  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  said:  "Since  1961, 


continued  research  on  this  material 
indicates  that  adequate  mechanical 
performance  is  achieved  with  a  factor  of 
safety  of  2  to  ?  Vj  for  a  'failure'  (DC  Tr. 
723]."  Mr.  Arthur  Lewis,  one  of  OSHA"; 
expert  witnesses,  stated  that  ASTM  is 
developing  a  standard  for  platforms 
covered  by  proposed  paragraph  (h)(2) 
and  presented  the  reasoning  behind 
adopting  a  requirement  with  a  2.5-to-l 
safety  factor.  He  explained  as  follows: 

I  am  specifically  commenting  on  the 
lineman's  insulating  work  platform,  a  device 
that  is  temporarily  attached  at  one  end  to  a 
pole  and  which  provides  a  cantilevered  work 
platform  for  the  worker. 

The  purpose  is  two-fold  in  that  it  insulates 
the  worker  from  the  pole,  which  normally 
has  to  be  considered  as  a  ground  conductor, 
while  at  the  same  time  it  provides  a  work 
platform  for  the  worker  to  reach  line 
construction.  Such  a  platform  is  usually  used 
in  locations  where  an  aerial  lift  vehicle 
cannot  l>e  utilized. 

The  platform  has  to  be  raised  from  the 
ground  to  the  work  position  by  hand  or  by 
the  use  of  a  portable  capstan  winch.  This 
necessitates  that  the  platform  h»e  constructed 
of  lightweight  materials.  ASTM  is  currently 
developing  a  standard  for  such  platforms. 
Industry  experience  with  this  equipment  is 
extensive  and  is  useful  in  setting  parameters 
for  design  standards. 

In  adopting  ratings  and  safety  factor,  the 
committee  considered  the  maximum  loading 
that  the  platform  board  could  reasonably  be 
expected  to  carry  during  use,  the  need  for 
lightweight  construction  to  prevent  injury 
during  installation,  the  nature  of  materials  of 
which  the  platform  and  supporting  members 
are  constructed,  and  industj^  experience 
with  platforms  presently  available  in  the 
country. 

Material  choice  today  is  an  aluminum  alloy 
for  the  metal  attachment  to  the  pole  and  a 
platform  of  fiberglass  reinforced  plastic. 
Design  and  manufacture  of  FRP  is  at  an 
advanced  stage  with  long  term  performance 
of  the  material  being  very  predictable. 

A  working  load  rating  of  500  pounds  is 
considered  adequate  to  allow  a  lineman 
weighing  250  pounds  with  tools  and 
materials  of  an  additional  50  pounds  to  ilift) 
a  heavy  conductor  or  other  piece  of 
equipment  and  not  exceed  the  rating  of  the 
platform.  Tests  on  existing  platforms  on  the 
market  and  in  use  throughout  industry  show 
that  with  the  500  pound  working  load  rating 
a  2.5  to  one  safety  factor  is  achievable  and 
relatively  standard." 

Industry  experience  with  platforms  in  use 
today  has  been  excellent.  |DC  Tr.  360-362, 
corrected  at  Ex.  6-261 

OSHA  agrees  that  there  is  a  need  for 
these  special  ladders  and  platforms  to 
be  as  light  as  possible.  They  are  handled 
by  employees  working  on  poles  and 
towers  at  various  heights  above  the 


'>  According  to  this  testimony,  a  platform  rated 
at  500  pounds  will  withstand  1250  pounds  of  force 
before  failure.  Using  the  proposed  4  to  1  safety 
(actor,  the  working  load  rating  on  such  a  platform 
would  have  to  be  rtduced  to  312  pounds. 


I     ( 
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ground.  If  the  ladder  or  platform  is 
heavier  than  necessary,  injury  could 
result  from  maneuvering  the  device  in 
an  awkward  position  or  from  dropping 
the  device  on  an  employee  below. 
OSHA  believes  that  this  risk  exceeds  the 
risk  that  the  ladder  or  platform  will  fail 
under  load.  Additionally,  there  is  no 
evidence  in  the  record  to  indicate  that 
existing  equipment  is  f>osing  a 
significant  risk  to  employees.  In  fact, 
OSHA's  own  expert  witness  stated  that 
experience  with  these  platforms  has 
been  excellent  (DC  Tr.  362).  Therefore, 
the  Agency  has  accepted  the  2.5-to-l 
safety  factor  recommended  by  the 
comments  and  testimony.  Paragraph 
(h)(2)(iv)  of  final  §  1910.269  reflects  this 
lower  safety  factor. 

In  §  1910.269(h)(3).  OSHA  is 
prohibiting  the  use  of  portable  metal 
and  other  portable  conductive  ladders 
near  exposed  energized  lines  or 
equipment.  This  paragraph  addresses 
the  hazard  to  employees  of  contacting 
energized  lines  and  equipment  with 
conductive  ladders.  However,  in 
specialized  high-voltage  work,  the  use 
of  nonconductive  ladders  could  present 
a  greater  hazard  to  employees  than  the 
use  of  conductive  ladders.  In  such 
situations,  the  clearances  between  live 
parts  operating  at  differing  voltages  and 
between  the  live  parts  and  grounded 
surfaces  are  large  enough  that  it  is 
relatively  easy  to  maintain  the 
minimum  approach  distances  required 
by  paragraph  (1).  Voltage  is  induced  on 
objects  in  the  vicinity  of  these  high- 
voltage  lines.  Using  a  conductive  ladder 
can  minimize  the  voltage  differences 
between  objects  "  within  an  employee's 
reach,  reducing  the  hazard  to  the 
employee.  Therefore,  the  standard 
allows  a  conductive  ladder  to  be  used 
where  an  employer  can  demonstrate 
that  the  use  of  a  nonconductive  ladder 
would  present  a  greater  hazard. 
Paragraph  (h)(4)  of  proposed 
§  1910.269  addressed  step  bolts  and 
manhole  steps.  The  existing  OSHA 
standards  do  not  specifically  address 
step  bolts  or  manhole  steps;  rather,  they 
address  fixed  ladders  which  are  not 
normally  used  in  manholes  or  on  poles. 
OSHA  proposed  that  step  bolts  and 
manhole  steps  for  general  use  meet 
paragraphs  (h)(4)(i)  through  (h)(4)(xiv) 
and  the  requirements  of  §  1910.27  for 
ladder  safety  devices.  However,  as  noted 
previously,  after  the  publication  of 
proposed  §  1910.269,  OSHA  proposed  to 
revise  subpart  D  of  part  1910.  The  latter 
proposal  included  provisions  on  step 


bolts  and  manhole  steps  in  §  1910.24 
that  were  almost  identical  to  those 
proposed  in  §  1910.269(h)(4).  In  the 
subpart  D  revision,  OSHA  proposed  to 
remove  the  step  bolt  and  manhole  step 
provisions  in  §  1910.268 
(telecommunications)  as  they  would  no 
longer  be  necessary.  Such  requirements 
are  unnecessary  here  as  well.  Therefore, 
OSHA  has  not  carried  the  provisions  of 
proposed  §  1910.269(h)(4)  forward  into 
the  final  rule.  All  the  comments 
received  in  response  to  this  rulemaking 
dealing  with  step  bolts  or  manhole  step 
will  be  considered  in  the  promulgation 
of  §1910.24. 

Similarly,  the  provisions  of  proposed 
paragraph  (h)(5)  dealt  with  a  subject  that 
was  addressed  in  the  subpart  D 
proposal — the  exemption  of  ladders  or 
step  bolts  on  triangulation, 
telecommunication,  electrical  power, 
and  similar  towers,  and  ladders  on  poles 
and  other  structures  (including  stacks 
and  chimneys)  from  the  current 
requirements  in  subpart  D  of  this  part 
for  ladder  safety  devices  and  cages  if 
only  qualified  employees  use  these 
ladders.  The  generic  exemption  of 
ladders  and  step  bolts  used  by  qualified 
climbers  from  the  general  industry 
requirements  for  ladder  safety  devices 
would  eliminate  the  need  to  exempt 
ladders  and  step  bohs  tmder  §  1910.269. 
OSHA  has  decided  against  adopting  a 
specific  exemption  for  electric  power 
generation,  transmission,  and 
distribution  work  at  this  time.  If  the 
Agency  determines  that  a  "qualified 
climber"  exemption  is  appropriate  for 
all  of  general  industry,  OSHA  will  take 
the  comments  in  the  §  1910.269 
rulemaking  record  into  consideration  in 
the  adoption  of  the  revision  of  subpart 
D  as  a  final  rule.  If  the  Agency  decides 
against  the  adoption  of  a  general 
exemption,  OSHA  will  revisit  this  issue 
as  it  relates  to  electric  power  generation, 
transmission,  and  distribution  work  in 
the  future  and  will  adopt  an  appropriate 
revision  of  final  §  1910.269  based  on 
this  rulemaking  record. 'J 

Paragraph  (i).  Paragraph  (i)  of  final 
§  1910.269  addresses  hand  and  portable 
power  tools.  Portable  and  vehicle- 
mounted  generators  supplying  cord-  and 
plug-connected  equipment  are  also 
covered  by  paragraph  (i). 

Electric  tools  connected  by  cord  and 
plug  are  required  to  meet  paragraph 


"  These  induced  voltages  do  not  noimally  pose 
an  electrocution  hazard.  However,  the  involuntary 
muscular  reactions  from  contacting  objects  at 
different  voltage*  can  lead  to  (all*. 


"At  this  time,  the  Agency  is  not  making  a 
determination  as  to  the  appropriateness  of 
exempting  ladders  and  step  bolts  used  in  electric 
power  generation,  transmission,  and  distribution 
work  from  the  subpart  D  requirements  for  ladder 
safety  devices.  OSHA  is  simply  postponing  the 
determination  of  this  issue  until  the  same  issue  in 
the  subpart  D  rulemaking,  upon  which  proposed 
S  l9l0.269(hH5)  depends,  is  resolved. 


(i)(2).  If  the  equipment  is  supplied  by 
the  wiring  of  a  building  or  other 
premises,  existing  Subpart  S  of  Part 
1910  continues  to  apply  as  it  does  now. 
If  premises  wiring  is  not  involved  (in 
which  case  Subpart  S  does  not  currently 
apply),  paragraph  (i)(2)(ii)  requires  that 
the  tool  frame  be  grounded  or  that  the 
tool  be  double  insulated  or  that  the  tool 
be  supplied  by  an  isolating  transformer 
with  ungrounded  secondary.  Any  of 
these  three  methods  can  protect 
employees  from  electric  shock,  which 
could  directly  injure  the  employee  or 
which  could  cause  an  involuntary 
reaction  leading  to  a  secondary  injury. 

OSHA  received  several  comments 
suggesting  that  ground-fault  circuit 
interrupter  (GFQ)  protection  be  allowed 
as  an  additional  alternative  (Ex.  3-80, 
3-81,  3-112).  However,  ahhough  a  GFQ 
can  prevent  electrocution,  the  device 
cannot  by  itself  prevent  an  initial 
electric  shock  to  an  employee  before  it 
interrupts  the  circuit.  This  initial  shock 
could  lead  to  injury  from  involuntary 
reaction.  This  is  of  particular  concern  if 
the  employee  is  in  an  elevated  position, 
exposing  him  or  her  to  a  fall  in  the  event 
of  electric  shock.  For  this  reason, 
existing  electrical  standards  (for 
example,  §  1910.306(j)(2)  and 
§  1926.404(b)(1))  require  GFQ 
protection  in  addition  to,  not  in  place 
of,  equipment  grounding  and  double 
insulation.  Therefore,  in  final 
§  1910.269(i)(2)(ii),  OSHA  is  not 
allowing  the  use  of  a  GFCI  alone  to 
protect  employees  using  cord-  and  plug- 
connected  equipment. 

Two  others  suggested  that  the 
standard  require  GFCI  protection  in 
addition  to  that  provided  by  the  three 
alternative  protective  methods  listed  in 
the  proposal  (Ex.  3-21,  3-76;  DC  Tr. 
415-416,  503).  The  UWUA  was 
particularly  concerned  that  tools  may  be 
dropped  and  lose  whatever  protection 
was  afforded  by  double  insulation  (DC 
Tr.  503).  OSHA's  electrical  standards  for 
general  industry  and  for  construction 
recognize  double  insulation  as  an 
appropriate  method  of  protection 
against  electric  shock.  The  Agency  has 
no  evidence  under  these  standards  that 
double-insulated  tools  lose  their 
protective  abilities  once  they  are 
dropped  or  that  electric  power 
generation,  transmission,  and 
distribution  maintenance  work  exposes 
tools  and  cords  to  the  same  degree  of 
mishandling  and  abuse  found  on 
construction  sites,  where  GFCIs  are 
required  in  addition  to  double 
insulation  or  grounding.  Therefore,  the 
final  rule  adopts  the  approach  presented 
in  paragraph  (i)(2)  of  proposed 
§  1910.269  (that  is,  tools  must  be 
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protected  by  grounding,  double 
insulation,  or  an  isolatins  transfoimer). 

Paragraph  (i)(3)  of  final  §1910.269 
essentially  extends  the  requirements  of 
existing  §  1926.404(0(3)  to  electric 
transmission  and  distribution  field 
operations.  The  standard  basically 
requires  that  portable  and  vehicle- 
mounted  generators  provide  a  means  for 
grounding  cord-  and  plug-connected 
equipment  and  allows  the  frame  of  the 
generator  to  serve  as  the  grounding 
electrode  (reference  ground). 

Paragraph  (i)(4)  of  final  §  1910.269 
applies  to  pneumatic  and  hydraulic 
tools.  Safe  operating  pressures  are 
required  to  be  maintained  by  paragraph 
(i)(4)(i).  This  protects  employees  from 
the  harmful  effects  of  tool  failure.  Of 
course,  if  hazardous  defects  are  present, 
no  operating  pressure  would  be  safe, 
and  the  tools  could  not  be  used.  In  the 
absence  of  defects,  the  maximum  rated 
operating  pressure  (as  specified  by  the 
manufacturer  or  by  standard  references) 
is  the  maximum  safe  pressure.  A  note  to 
this  effect  has  been  included  in  the  final 
rule. 

If  a  pneumatic  or  hydraulic  tool  is 
used  where  it  may  contact  exposed 
energized  parts,  the  tool  is  required  to 
be  designed  and  maintained  for  such 
use  (paragraph  (i)(4)(ii)).  Hydraulic 
systems  for  tools  used  near  live  parts 
would  need  to  provide  protection 
against  the  formation  of  a  partial 
vacuum  in  the  hydraulic  line  (paragraph 
(i)(4)(iii)).  A  pneumatic  tool  would  have 
to  provide  protection  against  the 
accumulation  of  moisture  in  the  air 
supply  (paragraph  (i)(4)(iv)).  These  three 
requirements  protect  employees  from 
electric  shock  by  restricting  current  flow 
through  hoses. 

Proposed  §  1910.269(i)(4)(ii]  would 
fiave  simply  required  hoses  used  with 
hydraulic  and  pneumatic  tools  to  be 
nonconductive.  The  National  Electrical 
Vlanufacturers  Association  was 
:oncemed  that  other  considerations 
were  also  involved  in  making  these 
ools  safe  around  energized  lines  (Ex.  3- 
Jl).  They  mentioned  the  type  of  oil 
jsed,  contamination,  and  the  voltage 
nvolved  as  factors  that  could  also  affect 
;afety.  OSHA  agrees  with  these 
:oncems  and  has  worded,  paragraph 
i](4)(ii)  in  the  final  rule  to  require  that 
he  equipment  be  designed  and 
naintained  for  use  near  energized  parts. 

Several  commenters  were  concerned 
ibout  the  lack  of  a  requirement  in  the 
)roposal  to  prevent  the  loss  of 
nsulating  value  in  hydraulic  tools  from 
he  creation  of  a  partial  vacuum  in  the 
lydraulic  line  (Ex.  3-80,  3-81,  3-107, 
1-112;  DC  Tr.  612-613).  If  such  tools  are 
ised  so  that  the  highest  point  on  the 
ystem  is  more  than  about  35  feet  (10.7 


m)  above  the  oil  reservoir,  a  partial 
vacuum  can  form  inside  the  line.  This 
can  lead  to  loss  of  insulating  value  in 
tools  used  on  high  voltage  lines  and  to 
the  failure  of  the  system  while  the 
employee  is  working  on  the  power  line. 
The  IBEW  reported  that  two  accidents 
resulted  from  such  an  occurrence  and 
suggested  that  OSHA  adopt  language 
requiring  protection  for  these  systems 
(DC  Tr.  613).  The  Agency  agrees  with 
these  comments  and  has  added  such  a 
requirement  to  the  final  rule  in 
§1910.269(i)(4)(iii). 

OSHA  has  reworded  proposed 
§  I910.269(i)(4)(iii),  which  specified  the 
use  of  accumulators  for  pneumatic  tools 
used  near  energized  parts  in  order  to 
accommodate  the  concerns  of  EEI  that 
certain  pneumatic  systems  do  not  need 
accumulators  (Ex.  3-112).  The  final 
version  of  this  provision 
(§*B10.269)(i)(4)(iv))  states  the 
requirement  in  performance  language— r 
the  system  must  protect  against  the 
accumulation  of  moisture  in  the  air 
supply— rather  than  specify  the  means 
by  which  this  is  accomplished. 

Paragraphs  (i)(4)(v)  and  (i)(4)(vi)  set 
forth  work-practice  requirements  to 
protect  employees  from  the  accidental 
release  of  pressure  and  from  injection  of 
hydraulic  oil  into  the  body.  The  first  of 
these  two  provisions  requires  the  release 
of  pressure  before  connections  in  the 
lines  are  broken,  unless  the  quick- 
acting,  self-closing  connectors 
commonly  found  on  tools  are  used.  The 
other  prohibits  employees  from 
attempting  to  use  their  bodies  in  order 
to  locate  or  stop  a  hydraulic  leak. 

Paragraph  (j).  Paragraph  (j)  of  final 
§  1910.269  contains  requirements  for 
live-line  tools,  some  of  which  are 
commonly  called  "hot  sticks."  This  type 
of  tool  is  used  by  qualified  employees 
to  handle  energized  conductors.  The 
tool  insulates  the  employee  from  the 
energized  line,  allowing  the  employee  to 
safely  perform  the  task  at  hand.  For 
example,  a  wire  tong,  a  slender 
insulated  pole  with  a  clamp  on  one  end, 
is  used  to  hold  a  conductor  at  a  distance 
while  work  is  being  performed. 
Common  types  of  live-line  tools  include 
wire  tongs,  wire  tong  supports,  tension 
links,  and  tie  sticks. 

Paragraph  (j)(l)  requires  live-line  tools 
to  be  designed  and  constructed  to  be 
able  to  withstand  100,000  V/ft  if  made 
of  fiberglass,  75,000  V/ft  if  made  of 
wood,  or  other  equivalent  tests.  (The 
voltage  per  unit  length  varies  with 
material  because  the  two  different 
insulating  materials  are  capable  of 
withstanding  different  voltages  over 
equal  lengths.  A  higher  design  standard 
for  wood  would  cause  most  wood  to  fail 
to  meet  the  specification.  A  lower 


design  specification  would  allow 
substandard  products  into  service. 
Paragraph  (j)(l),  which  contains  the 
design  criteria  for  materials  used  in  Uve- 
line  tools,  is  based  on  the  capabilities  of 
the  materials  in  question.)  Since  the 
withstand  voltages  are  consistent  with 
those  in  existing  §  1926.951(d)  and  with 
ASTM  F  711-B3,  Standard  Specification 
for  Fiberglass-Reinforced  Plastic  (FRP) 
Rod  and  Tube  Used  in  Live-Line  Tools 
(Ex.  2-27),  tools  complying  with 
standards  currently  in  use  in  the 
industry  continue  to  be  acceptable.  A 
note  to  this  effect  and  language 
clarifying  that  the  rule  applies  to  rods 
and  tubes  as  well  as  "poles"  has  been 
added  as  suggested  by  EEI  (Ex.  3-112). 
Together  with  the  minimum  approach 
distances  in  §  1910.269(1),  paragraph 
(j)(l)  protects  employees  from  electric 
shock  during  use  of  these  tools. 

Paragraph  (j)(2)(i)  requires  the  daily 
visual  inspection  of  live-line  tools 
before  they  are  used.  Several 
commenters  suggested  that  this 
provision  include  a  requirement  for 
wiping  the  tool  as  well,  because 
contamination  can  frequently  be 
removed  at  this  time  (Ex.  3-40,  3-71,  3- 
112).  OSHA  has  accepted  this 
su^estion. 

Ifany  contamination  or  defect  that 
could  lower  the  insulating  value  of  the 
live-line  tool  is  present  after  the  tool  is 
wiped,  it  could  be  discovered  during 
this  inspection,  and  the  tool  would  have 
to  be  removed  from  service,  as  required 
by  paragraph  (i)(2)(ii).  This  paragraph 

f)rotects  employees  from  the  failure  of 
ive-line  tools  during  use. 

EEI  and  IBEW  recommended  adding 
language  to  this  requirement  prohibiting 
defects  that  could  affect  the  mechanical 
integrity  of  the  tool  as  well  (Ex.  56,  61). 
Because  mechanical  defects  can  also 
lead  to  failure  of  the  tool  in  use,  OSHA 
has  adopted  this  recommendation. 
Additionally,  to  clarify 
§  1910.269(j)(2)(ii).  as  requested  by 
several  commenters  (Ex.  3-40,  3-80,  3- 
82,  3-102,  3-112),  OSHA  has  added 
language  to  indicate  that  the  tool  must 
be  removed  from  service  if  the  defect  is 
present  after  wiping.  Also,  the  tool  must 
be  examined  and  tested  as  described 
under  new  paragraph  {j)(2){iii)  before 
further'use. 

The  performance  criteria  given  in 
paragraph  (j)(l)  are  intended  to  be 
"design  standards"  and  are  to  be  met  at 
the  time  of  manufacture.  The  test 
voltages  and  length  of  time  that  they  are 
applied  are  not  appropriate  for  periodic 
retesting  of  the  hot  sticks  because  the 
live-line  tools  could  sustain  damage 
during  the  test.  In  the  notice  of 
proposed  rulemaking  and  in  the  notice 
of  public  hearing,  OSHA  requested 
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information  on  whether  retesting  should 
be  required,  what  values  of  voltage  and 
time  should  be  used  for  retests.  and 
what  period  of  time  should  be  allowed 
between  retests. 

OSHA  received  many  comments  on 
this  issue.  Some  supported  requiring 
periodic  testing  of  live-line  tools  (Ex.  3- 
30.  3-^6.  3-57.  3-69.  3-62.  3-123,  61; 
DC  Tr.  362-363).  Others  opposed 
mandatory  routine  testing  of  these  tools 
(Ex.  3-42.  3-65.  3-94.  3-112.  3-119.  3- 
120.  56;  DCTr.  762-767,  1152-1153). 

Supporters  of  periodic  live-line  tool 
testing  expressed  concern  that  the  tool 
needed  to  be  checked  periodically  in 
order  to  verify  tJie  tool's  ability  to 
protect  the  worker.  In  expressing  this 
view.  Mr.  Arthur  Lewis,  one  of  OSHA's 
expert  witnesses,  noted  that  current 
practices  of  most  Arms  in  the  country 
conform  to  a  1-  to  2-vear  testing  interval 
(DC  Tr.  373-374).  Others  also  endorsed 
intervals  of  2  years  or  less  (Ex.  3-46.  3- 
57,61). 

Those  opposed  to  a  requirement  for 
regular  testing  argued  that  inspection  of 
the  tool  was  sufficient  to  detect  defects 
which  could  cause  failure  and  that  no 
fatalities  have  been  caused  by  the  failure 
of  a  live-line  tool.  They  asserted  that 
testing  was  necessary  only  when  an 
inspection  found  defects  in  the  tool. 
Several  pointed  to  the  Institute  of 
Electrical  and  Electronics  Engineers 
Guide  for  In-Service  Maintenance  and 
Electrical  Testing  of  Live-Line  Tools, 
IEEE  Std.  978-1984,  which  states 
"Insulating  tools  should  be  shop 
maintained  and  tested  at  an  interval 
dependent  on  their  exposure,  manner  of 
use,  care  they  receive,  individual 
company  policy,  and  as  field  inspection 
dictates  (Ex.  60).  In  response  to 
questions  by  EEI  and  OSHA  attorneys. 
Mr.  Joseph  Van  Name  made  the  case  for 
thorough  examination  of  hot  sticks  as 
follows: 

Mr.  Yohay:  Are  you  familiar  with  the  study 
on  live-line  tool  testing  performed  by  the 
Georgia  Power  Company  which  was 
mentioned  in  the  hearing  last  week? 

Mr.  Van  Name:  Yes,  I  am. 

Mr.  Yohay:  Would  you  please  comment  on 
it  briefly  for  the  benefit  of  the  OSHA  Panel? 

Mr.  Van  Name:  *   •   •  The  study  that  they 
did  came  out  of  an  incident  on  their 
transmission  system  on  |a|  115  kV  line.  The 
essential  parts  of  it  were  published  in 
Electric,  Light  and  Power  in  August  of  1978. 

And  the  reason  for  this  study  was  that 
when  the  workers  were  perfomiing  a  job  on 
a  115  kV  transmission  structure,  it  started  to 
rain,  a  very  severe  storm.  And  whfen  it  started 
to  rain,  they  had  arcing  across  thVsticks  on 
the  structure  *   *   *. 

[The  study  stated:)  "As  the  crew  prepared 
to  leave  the  rainy  site,  they  observed  arcing 
over  the  surface  of  the  sticks.  When  takleni 
out  of  service  for  examination,  all  the  sticks 
on  that  structure  showed  signs  of  tracking." 


Now  the  reason  the  study  was  done  then 

was  to  evaluate  the  condition  of  the  surfoce 

•  •  • 

*  *  *  they  found  out  quite  early  in  their 
review  that  the  dry  testing  procedures  that 
had  been  followed  would  not  discriminate  as 
well  as  a  wet  test  ■  ■  *  where  you  actually 
applied  water  to  the  stick  in  your  testing 
procedures.  That  enables  you  in  a  laboratory 
environment  to  evaluate  the  surface 
condiitijon. 

Now  what  that  means  is  if  the  sticks  are 
not  inspected  visually  and  any  stick  that  is 
inspected  visually,  except  a  hollow  one,  you 
can  determine  this  without  having  to  go 
through  an  electrical  test.  A  visual  inspection 
is  much  more  imp>ortant  in  this  case  and  for 
this  condition  than  an  electrical  test.  |IX]  Tr. 
748-750) 

•  •         *         *         * 

Mr.  Van  Name:  *  •  •  my  personal  opinion 
is  that  the  requirement  should  be  that  hot 
sticks  should  be  periodically  inspected 
visually.  And  a  period  of  one  to  two  years  is 
very  important. 

But  just  automatically  testing  them  for 
electrical  performance  is  not  going  to  insure 
a  good  (performing  hot  stick.  In  other  words, 
the  periodicity  should  he  related  to  the 
inspection,  not  the  electrical  test. 

If  you  inspect  it  and  you  find  it  is  defective 
in  any  way  or  has  to  be  maintained  or 
recoated,  as  part  of  that  process  you  do  an 
electrical  test  before  you  send  it  back  to  the 
crew. 

Ma.  Thiuber:  Are  there  any  flaws  that 
visual  i^pection  would  not  reveal? 

Mr.  Van  Name:  Not  that  I  know  of  I  was 
going  to  make  one  more  comment. 

Ms.  Thurber:  Certainly. 

Mr.  Van  Name:  And  that  is,  [that  my 
comment  applies  to]  hot  sticks  which  are  not 
wood  •  •   •  and  the  hot  sticks  that  are  not 
hollow.  And  there  are  very  few.  If  any, 
[wood]  sticks  in  the  industry. 
***** 

So  that  I  would  say  that  hollow  sticks 
require  some  additional  care  which  could  be 
electrical  testing. 

Electrical  testing  also  with  hollow  sticks 
does  not  guarantee  that  there  is  nothing 
defective  inside  a  hollow  stick — nothing 
wrong  inside  a  hollow  stick.  [DC  Tr.  763- 
764) 

Although  no  injuries  related  to  the 
failure  of  a  hot  stick  could  be  found  in 
the  record,  evidence  does  indicate  that 
these  tools  have  failed  in  use  (without 
injury  to  employees)  and  that  employees 
do  depend  on  their  insulating  value  in 
using  them  to  handle  energized 
conductors  (Ex.  60.  61;  DCTr.  371.376. 
380-381.  748-749,  765).  The  fact  that 
live-line  tools  are  not  typically  used  to 
provide  protection  for  employees  in  the 
rain  (when  work  is  normally  suspended) 
probably  accounts  for  the  lack  of 
injuries  in  the  record.  Regardless,  live- 
line  tools  might  be  used  under  wet 
conditions,  in  which  case  it  is  important 
to  ensure  that  these  tools  will  retain 
their  insulating  qualities  when  they  are 
wet.  Therefore.  OSHA  has  determined 


that  additional  regulation  of  the 
condition  of  live-line  tools  is  necessary 
and  appropriate. 

Also,  although  Mr.  Van  Name's 
testimony  shows  that  inspection  can 
detect  the  presence  of  hazardous  defects 
and  contamination,  the  Agency  is 
concerned  about  whether  the  daily 
inspections  required  in  the  OSHA 
standard  will,  indeed,  detect  these 
problems.  In  fact,  referring  to  the  live- 
line  tools  that  had  failed  in  use,  the 
Georgia  Power  Company  study  that  he 
cited  in  his  testimony  stated:  "Under 
visual  inspection  all  the  sticks  appeare<l 
to  be  relatively  clean  with  no  apparent 
surface  irregularities  |Ex.  60]."  ("These 
tools  also  passed  a  "dry"  voltage  test, 
but  failed  a  "wet"  test.)  While  the  study 
further  noted  that  the  surface  luster  on 
the  sticks  had  been  reduced,  apparently 
the  visual  inspection  alone  was  not  abL) 
to  detect  such  defects  as  the  ones  that 
caused  these  tools  to  fail. 

To  address  these  concerns.  OSHA  is 
adopting  additional  requirements  for  the 
thorough  examination,  cleaning,  repair, 
and  testing  of  live-line  tools  on  a 
periodic  basis.  The  tools  would  undergo 
this  process  on  a  2-year  cycle  and  any 
time  tools  are  returned  on  the  basis  of 
the  daily  inspection  required  by 
§  1910.269(i)(2)(ii).  The  final  rule  first 
requires  a  complete  examination  of  the 
hot  stick  (paragraph  (j)(2)(iii)(A)).  After 
the  examination,  the  tool  must  be 
cleaned  and  waxed,  or  it  must  be 
repaired  and  refinished  if  necessary 
(paragraph  (j)(2)(iii)(B)).  According  to 
§  1910.269(j)(2)(iii)(C).  a  test  would  also 
be  required:  (1)  After  the  tool  has  been 
repaired  or  refinished  regardless  of  its 
composition;  (2)  After  the  examination 
if  the  tool  is  made  of  wood  or  hollow 
FRP;  or  (3)  After  the  examination  if  the 
tool  is  solid  FRP  rod  or  foam-filled  FRP 
tube,  unless  the  employer  can 
demonstrate  that  the  examination  has 
revealed  all  defects  that  could  cause  the 
tool  to  fail  during  use.  The  test  method 
used  must  be  designed  to  verify  the 
tool's  integrity  along  its  full  length  and. 
if  made  of  FRP.  its  integrity  under  wet 
conditions  (paragraph  (j)(2)(iii)(D)).  The 
test  voltages  are  75  kV/ft  for  FRP  and  50 
kV/ft  for  wood,  and  the  voltage  must  be 
applied  for  a  minimum  of  1  minute 
(paragraph  (j)(2)(iii)(E)).  Other 
equivalent  tests  are  permitted.  The  final 
rule  also  includes  a  note  referring  to 
IEEE  Std.  978-1984  (Ex.  60),  which  is  an 
excellent  guide  to  the  inspection,  care, 
and  testing  of  live-line  tools.  This 
document  recommends  the  practices 
that  are  required  by  the  OSHA  standard. 

Paragraph  (k).  Paragraph  (k)  sets  forth 
requirements  for  material  handling  and 
storage.  Paragraph  (k)(l)  simply 
provides  that  Subpart  N  of  Part  1910 
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continues  to  apply.  The  phrase  "except 
as  modified  in  this  paragraph"  from  the 
proposal  has  not  been  carried  into  the 
final  rule  because  paragraph  (k) 
supplements  rather  than  modifies 
Subpart  N. 

Paragraph  (k)(2)  addresses  the 
handling  and  storage  of  materials  in  the 
vicinity  of  energized  lines  and  exposed 
parts  of  energized  equipment.  In 
general,  as  is  the  case  through  most  of 
the  General  Industry  Standards,  material 
is  not  allowed  to  be  taken  or  stored 
within  10  feet  of  the  lines  or  exposed 
parts  of  equipment.  This  clearance 
distance  must  be  increased  by  4  inches 
for  every  10  kilovolts  over  50  kilovolts. 
For  materials  storage,  the  distance  must 
also  be  increased  to  account  for  the 
maximum  sag  and  side  swing  of  any 
conductor  and  to  account  for  the  use  of 
material  handling  equipment. 
Maintaining  these  clearances  protects 
unqualified  employees,  who  are  not 
trained  in  the  recognition  and  avoidance 
of  the  hazards  involved,  from  contacting 
the  energized  lines  or  equipment  with 
materials  being  handled.  However,  the 
work  practices  these  unqualified 
workers  would  employ  in  handling 
material  stored  near  energized  lines  are 
addressed  by  Subpart  S.  The  general 
approach  taken  in  new  §  1910.269  is  to 
provide  safety-related  work  practices  for 
qualified  employees  to  follow  when 
they  are  performing  electric  power 
generation,  transmission,  and 
distribution  work.  Safe  work  practices 
for  unqualified  employees  are  not 
addressed  in  final  §  1910.269.  because 
these  practices  are  already  spelled  out 
in  Subpart  S  of  OSHA's  General 
Industry  Standards  (see  in  particular 
§  1910.333(c){3)(i)  for  work  performed 
by  unqualified  employees  near  overhead 
power  lines).  In  fact, 
§  igi0.269(a)(l)(ii)(B)  specifically 
excludes  these  practices  from  coverage 
under  §  1910.269.  Therefore,  proposed 
§  1910.269(k)(2)  relaUng  to  work 
practices  used  by  unqualified 
employees  has  not  been  carried  forward 
into  the  final  rule. 

Paragraph  (k)(2){i)  only  regulates  the 
storage  of  materials  where  exposure  is 
not  restricted  to  qualified  employees.  If 
the  materials  are  stored  where  only 
qualified  workers  have  access  to  them, 
the  materials  may  be  safely  stored  closer 
to  the  energized  parts  than  10  feet, 
providing  these  employees  have 
sufficient  room  to  perform  their  woric. 
To  ensure  that  enough  room  is  available, 
paragraph  (k)(2)(ii)  prohibits  material 
from  being  stored  in  the  working  space 
around  energized  lines  or  equipment. 
(See  the  discussion  of  paragraphs  (u)(l) 
and  (v)(3)  of  final  $  1910.269  for  an 


explanation  of  the  requirenoents  for 
access  and  working  space.) 

Two  commenters  suggested  specifying 
the  minimum  approach  distances 
proposed  in  paragraph  (1)  in  place  of  the 
reference  to  "working  space"  (Ex.  3-80. 
3-112). 

The  working  space  about  electric 
equipment  is  the  clear  space  to  be 
provided  around  the  equipment  to 
enable  qualified  employees  to  work  on 
the  equipment.  An  employee  enters  this 
space  to  service  or  maintain  the  electric 
equipment.  The  minimum  working 
space  specifies  the  minimum  distance 
an  obstruction  can  be  from  the 
equipment.  For  example,  if  a 
switchboard  is  installed  in  a  cabinet 
into  which  an  employee  will  enter,  the 
inside  walls  of  the  cabinet  must  provide 
a  minimum  working  space  to  enable  the 
employee  to  work  safely  within  the 
cabinet. 

The  minimum  approach  distance  to 
be  maintained  from  a  Uve  part  is  the 
limit  of  the  space  about  the  equipment 
that  a  quaUfied  employee  is  not 
permitted  to  enter.  The  minimum 
approach  distance  a  qualified  employee 
must  maintain  from  an  energized  part 
(covered  in  final  §  1910.269(1))  are 
smaller  than  the  working  space  that  is 
required  to  be  provided  around  the  part. 
The  employee  must  "enter"  the  working 
space  and  still  maintain  the  minimum 
approach  distance.  Storing  materials  in 
this  space  would  tempt  employees  to 
work  on  energized  equipment  in 
cramped  quarters  if  access  were 
necessary  in  an  emergency. 
Alternatively,  if  materials  stored  in  the 
working  space  had  to  be  moved  so  that 
adequate  room  could -be  provided, 
accidents  could  result  fixim  the 
movement  of  the  material.  Therefore, 
OSHA  has  not  accepted  the  suggestion 
to  replace  "working  space"  with 
"clearance  distance'*. 

Paragraph  (I).  Paragraph  (1)  of  final 
§  1910.269  covers  the  hazards  of 
working  on  or  near  exposed  parts  of 
energized  lines  or  equipment. 

Paragraph  (1)(1}  requires  employees 
working  on  or  in  areas  containing 
exposed  live  parts -of  electric  Unes  or 
equipment  to  be  qualified.  Without 
proper  training  in  the  construction  and 
operation  of  the  lines  and  equipment 
and  in  the  electrical  hazaltls  involved, 
workers  would  likely  be  electrocuted 
attempting  to  perform  this  type  of  work 
and  would  also  expose  others  to  injury 
as  well.  In  areas  containing  unguarded 
live  parts  energized  at  more  than  50 
volts,  untrained  employees  would  not 
be  familiar  with  the  practices  that  are 
necessary  to  recognize  and  avoid 
contact  with  these  parts. 


However,  employees  in  training, 
under  the  direct  supervision  of  a 
qualified  employee,  are  pennitted  to 
perform  work  on  live  parts  and  in  areas 
containing  unguarded  live  parts.  OSHA 
believes  that  the  close  supervision  of 
trainees  will  reveal  errors  "in  the  act", 
before  they  cause  accidents.  Allowing 
these  workers  the  experience  of 
performing  tasks  under  actual 
conditions  may  also  twtter  prepare  the 
employees  to  work  safely. 

In  the  proposal,  OSHA  included  this 
concept  in  the  text  of  paragraph  (l)(l) 
itself.  In  the  final  rule,  the  Agency  has 
added  a  note  to  the  definition  of 
"qualified  employee  '  to  indicate  that 
employees  who  are  undergoing  on-the- 
job  training  are  considered  to  be 
qualified  if  they  have  demonstrated  an 
ability  to  pwrform  duties  safely  and  if 
they  are  under  the  immediate 
supervision  of  qualified  employees. 
Therefore,  paragraph  (1)(1)  of  final 
§  1910.269  no  longer  refers  to  employees 
in  training.  (See  the  discussion  of  the 
definition  of  this  term  under  the 
summary  and  explanation  of 
§  1910.269(x).)  These  changes  will  allay 
the  concerns  of  those  who  argued  that 
the  language  in  the  proposal  would  have 
required  fiiUy  trained  qualified 
employees  to  work  under  the  direct 
supervision  of  another  qualified 
employee  (Ex.  3-20,  3-26,  3-42.  3-80, 
3-101,  3-112). 

In  response  to  the  notice  of  proposed 
rulemaking,  many  employer  and 
employee  groups  commented  on  the 
issue  of  whether  or  not  a  minimum  of 
two  employees  should  be  required  for 
work  involving  energized  electric 
equipment.  OSHA  did  not  propose  such 
a  rule,  but  the  Agency  listed  this  as  an 
issue  in  the  notice  announcing  the 
public  hearing.  At  that  time,  OSHA 
stated  that  it  would  consider  evidence 
supporting  or  opposing  this  type  of  rule 
and  invited  the  public  to  comment  on 
the  issue  of  what  conditions  necessitate 
the  presence  of  at  least  two  employees. 

NIOSH  and  the  UWUA  supported  a 
rule  prohibiting  a  single  employee  from 
performing  work  on  energized  lines  or 
equipment  (Ex.  3-76;  DC  Tr.  33-34.  42, 
412-413).  NIOSH  maintained  that  a 
second  employee  is  needed  to  provide 
emergency  care  to  an  employee  who 
contacts  live  parts.  (Much  of  their 
testimony  and  evidence  relates  to  the 
usefulness  of  CT'R  training,  which  was 
discussed  earlier  in  this  preamble.) 
UWUA  witnesses  stated  their  concern 
that  an  employee  who  was  injured 
would  not  get  prompt  assistance  in  case 
of  an  accident  and  testified  about  two 
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accidents  in  which  employees  working 
alone  were  involved  (DC  Tr.  468-470).5* 

Many  commenters  claimed  that 
certain  types  of  electric  jwwer 
generation,  transmission,  and 
distribution  work  could  be  performed 
safely  by  a  single  employee  (Ex.  3-2,  3- 
12.  3-17.  3-47,  3-80,  3-112,  3-119.  3- 
125.  3-128).  Witnesses  and  commenters 
described  the  following  tasks  as  not 
necessitating  the  presence  of  a  second 
employee  under  current  industry 
practices:  installing  and  removing 
meters;  low  voltage  (generally  below 
600  volts)  work:  opening  and  closing 
switches,  circuit  breakers,  sectionalizing 
devices,  and  other  disconnects;  and 
replacing  fuses  (Ex.  3-2,  3-31,  3-47,  3- 
80,  3-112.  3-119,  3-125,  3-128.  47;  IX 
Tr.  536,  599-600,  1143. 1157). 
Additionally,  one  person  noted  that 
high  voltage  work  by  a  lone  employee 
was  only  permitted  if  live-line  tools 
were  used  (DC  Tr.  992-993).  In  fact,  the 
types  of  high-voltage  work  mentioned 
by  the  witnesses  as  safe  to  perform 
alone  are  normally  associated  with  hot 
stick  work. 

EEI  also  argued  that  the  presence  of 
an  additional  employee  is  not  necessary 
because  most  accidents  are  a  result  of  a 
worker's  disregard  for  training  and  well 
established  procedures  put  in  place  for 
his  or  her  protection  (Ex.  56).  However, 
if  this  argument  is  relevant  at  all.  OSHA 
believes  that  it  is  justiHcation  for  having 
an  extra  employee  simply  because 
workers  should  be  able  to  point  out  poor 
work  practices  to  their  fellow 
employees.  This  alone  could  prevent 
many  accidents. 

In  any  event,  OSHA  believes  that  the 
most  relevant  consideration  in 
determining  whether  or  not  to  require 
the  presence  of  at  least  two  employees 
is  whether  the  hazards  of  the  work 
would  be  significantly  reduced  by  the 
presence  of  an  additional  worker. 
Therefore,  OSHA  believes  it  is 
important  to  determine  what  types  of 
work  frequently  result  in  electric  shock, 
regardless  of  the  number  of  employees 
present.  Electric  shock  accidents,  in 
particular,  necessitate  the  immediate 
availability  of  a  person  trained  in  CPR. 

To  ascertain  this  information,  the 
Agency  reviewed  the  accident  data  in 
Exhibit  9-2.  The  results  of  this  analysis 
are  presented  in  Table  2,  which 
tabulates  the  number  of  accidents 
involving  different  categories  of  work. 
Accidents  unrelated  to  work  by 
qualified  employees  on  energized  parts 


''In  their  post-hearing  comments.  EEI  argued  that 
one  of  the  accidents  actually  involved  a  worker  who 
was  not  alone  (Ex.  56).  It  is  not  clear  whether  or 
not  the  two  parties  were  discussing  the  same 
accident:  however,  the  Agency  is  not  relying  on  the 
UWUA  testimony  alone  in  resolving  this  issue. 


are  not  included  in  this  table."  Data  in 
the  other  categories  demonstrate  that 
working  directly  on  energized  lines 
causes  most  of  the  accidents  and  is 
presumably  the  most  hazardous  job 
performed  by  line  workers.  Even  some 
of  the  jobs  claimed  by  utilities  to  be  safe 
for  a  single  employee  to  perform  were 
involved  in  a  few  of  the  accidents, 
namely,  replacing  fuses,  opening 
disconnects  with  live-line  tools,  and 
"low  voltage"  (600  volts  or  less)  work. 
In  particular,  lines  operating  at  600  volts 
or  less  accounted  for  13  percent  (11  of 
86)  of  the  relevant  accidents,  as  shown 
in  Table  3. 

As  a  result  of  this  analysis.  OSHA  has 
determined  that  there  is  a  need  for  some 
regulation  of  what  types  of  work  can  be 
performed  safely  by  a  sohtary  employee. 
For  the  most  part,  the  types  of  job* 
witnesses  and  commenters  maintained 
were  safe  generally  involved  few 
injuries  or  fatalities.  Specifically.  OSHA 
has  concluded  that  the  following  work 
can  be  performed  with  minimal  hazard 
to  qualified  employees  working  by 
themselves: 

(1)  Substation  work  not  involving 
direct  contact  with  live  parts  or 
climbing  on  structures,  and 

(2)  Opening  disconnects  with  live-line 
tools,  if  the  employee  is  well  away  ftt)m 
the  live  parts. 

Other  types  of  work,  such  as  line 
installation  and  removal,  use  of 
mechanical  apparatus  to  lift  or  position 
material  or  persons,  and  electric  station 
work  on  energized  parts,  are  much  more 
hazardous.  These  operations  are  the 
types  of  jobs  that  the  witnesses  and 
commenters  generally  described  as 
being  performed  by  two  or  more 
employees.  This  was  also  evident  frtjm 
the  accident  abstracts.  However,  the 
Agency  is  concerned  that  some 
employers  may  force  their  employees  to 
do  this  work  alone,  whether  or  not  it  is 
common  industry  practice  to  provide 
additional  workers.  One  IBEW  witness 
stated  that  he  heard  reports  of  such  an 
occurrence  (DC  Tr.  600-601).  and  EEI 
also  admitted  that  consideration  is  being 
given  to  reduction  of  crew  size  in  the 
future  (Ex.  56).  Therefore.  OSHA  is 
adopting  a  rule  requiring  the  presence  of 
at  least  two  employees  under  conditions 
closely  following  those  in  which  two  or 
more  workers  would  be  present  under 
current  industry  practices. 


Table  2.— Number  of  Accidents  by 
Type  of  Work 


Type  of  work 


Moving  of  repairing  Knes 

Line  stnnging  

Replacing  or  repainng  equipment  .... 
Rubber  glove  (or  bare  harxl)  work, 

other 

Hot  stick  work,  ottier  .".. 

SutKotal 

Mechanical  equipment  used  to  Hfl  or 

position 

Setting  poles 

Subtotal 

Station  wortc,   work  on   energized 

parts 

Station  work,  misc 

Subtotal ..„ 

Total  


No.  of 
acci- 
dents* 


18 
10 

10 

17 
5 


< 


60 

10 

4 


14 

9 
3 


_12 
86 


*  Accidents  Irrvotvir^g  one  or  more  employ- 
ees injured  due  to  contact  with  energized 
parts. 

Source:  Exhibit  9-2. 

Table  3.— Number  of  Accidents  by 
Voltage 


Voltage  range 

No.  of 
acci- 
dents 

1 20/240 

440 

2.4kV 

7.2-14.4  kV  

10 

1 

1 

53 

69kV  

1 

llSkV  

2 

Unspecified 

18 

Total 

86 

"Of  117  accidents  in  Exhibit  9-2.  31  are  not 
relevant  to  the  issue  of  whether  or  not  qualified 
employees  should  be  able  to  work  alone  near 
exposed  live  parts. 


'  The  voltage  specified  was  in  this  range;    Vy^ 
however,  it  was  not  always  clear  whettwr  the  c? 
voltage    was    phase-to-phase    or    phase-to- 
ground. 

Source:  Exhibit  9-2. 

EEI  was  also  concerned  that  a 
prohibition  on  working  alone  would 
hinder  restoration  efforts,  as  follows: 

There  are  a  number  of  crucial  operating 
functions  within  the  electric  utility  industry 
that  are  pierformed  by  one  qualified  worker, 
alone,  and  on  energized  equipment,  at  all 
voltage  ranges.  A  classic  example  is  the 
exf)ert  troubleman  who  works  alone  on 
energized  lines  in  emergencies  to  restore 
power,  such  as  during  storms.  These 
functions  are  performed  safely  literally 
thousand  of  times  daily.  (Ex.  3-112) 

OSHA  believes  that  the  loss  of  power 
can  create  public  safety  concerns  that 
outweigh  the  safety  concerns  of 
individual  employees.  In  such  cases, 
action  must  be  taken  to  restore  power  so 
that  public  safety  is  assured.  To  address 
this  concern  in  the  final  rule,  OSHA  is 
also  permitting  an  employee  to  work 
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alone  !o  effect  emergency  repairs  to  the 
extent  necessary  to  safeguard  the 
general  public. 

Paragraph  (I)(l)(i)  of  final  §  1910.269 
applies  to  the  following  types  of  work 
involving  exposed  parts  energized  at 
more  than  600  volts: 

(1)  Installation,  removal,  or  repair  of 
lines  that  are  energized, 

(2)  Installation,  removal,  or  repair  of 
deenergized  lines  if  an  employee  is 
exposed  to  contact  with  other  energized 
parts, 

(3)  Installation,  removal,  or  repair  of 
equipment,  such  as  transformers, 
capacitors,  and  regulators,  if  an 
employee  is  exposed  to  contact  with 
energized  parts, 

(4)  Work  involving  the  use  of 
mechanical  equipment,  other  than 
insulated  aerial  lifts,  near  energized 
parts,  and 

(5)  Other  work  that  exposes  an 
employee  to  electrical  hazards  greater 
than  or  equal  to  those  posed  by 
operations  that  are  specifically  listed  in 
the  standard. 

The  first  four  work  Qp>erations  are 
those  that  the  record  demonstrates 
expose  employees  to  the  greatest  risk  of 
electric  shock.  OSHA  has  included  the 
fifth  category  to  cover  types  of  work 
that,  while  not  specifically  identified  in 
the  record,  pose  equal  or  greater 
hazards. 

As  the  record  demonstrates,  however, 
some  work  can  be  performed  safely  by 
a  single  employee  or  must  be  performed 
as  quickly  as  possible  for  reasons  of 
public  safety.  The  standard,  in 
§  1910.269  (lMl)(ii).  recognizes  this  type 
of  work  by  granting  exceptions  for  the 
following  operations: 

(1)  Routine  switching  of  circuits,  if 
the  employer  can  demonstrate  that 
conditions  at  the  site  allow  this  work  to 
be  performed  safely.** 

(2)  Work  performed  with  live-line 
tools  if  the  employee  is  positioned  so 
that  he  or  she  is  not  exposed  to  contact 
with  energized  parts,*^  and 

(3)  Emergency  repairs  to  the 
minimum  extent  necessary  to  safeguard 
the  general  public. 

OSHA  has  placed  restrictions  on  the 
use  of  these  exceptions  in  view  of  the 
accidents  that  occurred  even  under 


»*  This  provision  corresponds  lo  the  common 
types  of  substation  work  identified  earlier  in  this 
preamble  as  being  safe  to  perform.  OSHA  has 
written  this  provision  in  performance  language  lo 
recognize  types  of  work  with  similar  characteristics. 
It  is  the  hazards  associated  with  the  work  that  is 
the  determining  factor  rather  than  the  specific  task. 

"  This  provision  corresponds  to  work  involving 
the  use  of  live-line  tools  lo  operate  disconnects. 
Any  similar  work  performed  with  a  hot  stick  at  a 
safe  distance  is  also  safe  to  perform  by  a  qualified 
employee  working  alone.  Here.  too.  OSHA  has 
written  this  provision  in  performance  language. 


these  limited  conditions.  Accidents 
involving  hot  stick  work  have  typically 
occurred  only  when  the  employee  was 
using  a  live-line  tool  but  was  close 
enough  to  energized  parts  to  be 
injured — sometimes  through  direct 
contact,  other  times  by  contact  through 
conductors  being  handled.  Employees 
have  been  injured  during  switching 
operations  when  unusual  conditions, 
such  as  poor  lighting,  bad  weather,  and 
hazardous  configuration  or  state  of 
repair  of  the  switching  equipment,  were 
present.  Because  such  conditions  make 
the  work  unsafe,  paragraph  (l)(l)(ii)(A) 
would  not  fvermit  switching  op>erations 
to  be  performed  by  an  employee 
working  alone. 

The  requirement  for  at  least  two 
employees  to  be  present  during  certain 
operations  does  not  apply  if  the  voltage 
of  the  energized  parts  involved  is  600 
volts  or  less.  The  record  contains 
confiicting  data  regarding  the  safety  of 
p>erforming  work  at  these  voltages.  Many 
witnesses  and  commenters  said  that  it 
was  safe  to  perform  such  work,  but  the 
data  in  Table  3  strongly  suggests  that 
this  is  not  true. 

Unfortunately,  the  types  of  work 
involving  voltages  of  600  volts  or  less 
are  not  clearly  defined  in  the 
rulemaking  record,  at  least  with  respect 
to  the  degree  of  risk  they  present.  For 
example,  electric  meter  work,  which 
typically  involves  these  lower  voltages, 
is  one  type  of  work  commonly 
performed  by  electric  utility  workers. 
However,  there  are  very  few  accidents 
Involving  this  type  of  work.  It  appears 
that  many  of  the  lower  voltage  accidents 
in  the  record  involved  qualified 
employees  working  on  service  drops, 
but  there  may  bfe  conditions  making 
even  this  type  of  work  safe. 

There  is  insufficient  evidence  in  the 
record  as  to  whether  or  not  it  is  safe  for 
qualified  employees  to  work  alone  on 
live  parts  energized  at  these  lower 
voltages.  Therefore,  the  final  rule  does 
not  address  this  situation.  OSHA 
intends  to  address  this  issue  when 
Subpart  V  of  Part  1926  is  proposed  for 
revision.  (The  absence  of  a  requirement 
in  the  final  standard  addressing  this 
hazard  should  not  be  regarded  as  a 
determination  that  this  type  of  work  is 
always  safe  under  existing  industry 
practices.) 

Paragraph  (1)(2)  of  final  §  1910.269 
requires  employees  to  maintain 
minimum  approach  distances  from 
exposed  energized  parts.  The  minimum 
approach  distances  are  specified  in 
Table  R-6  through  Table  R-10. 

Paragraph  (1)(2)  of  proposed 
§  1910.269  set  forth  the  minimum 
approach  distance  requirements  for 
work  near  exposed  energized  parts.  The 


language  of  the  proposed  paragraph  was 
taken  from  existing  §  1926.950(c)(1). 
Basically,  the  proposal  weuld  have 
required  employees  to  maintain  the 
minimum  approach  distances  listed  in 
the  standard,  unless  the  employee  was 
insulated  from  the  live  part  or  the  part 
was  insulated  bom  the  employee  or  the 
employee  was  insulated  from  all  other 
conductive  objects. 

The  proposed  rule  used  the  term 
"clearance"  in  the  heading  and  in  the 
distance  tables  to  describe  the  distance 
an  employee  must  stay  away  from 
energized  parts.  The  term  clearance  was 
also  used  in  proposed  paragraphs  (m), 
(u),  and  (v).  Ln  prof)osed  paragraph  (m), 
"clearance"  meant  authorization  to 
perform  work.  In  proposed  paragraphs 
(u)  and  (v),  the  term  meant  the  clear 
distance  between  two  objects.  OSHA  is 
concerned  that  this  term  as  used  in 
paragraph  (1)(2)  might  be  confused  with 
the  same  term  used  in  paragraphs  (m). 
(u)(5).  and  (v)(5)  of  final  §  1910.269.  The 
term  "minimum  approach  distance"  has 
been  adopted  in  the  final  rule  to  refer  to 
distances  to  be  maintained  from 
energized  parts,  and  the  term 
"clearance"  in  the  final  rule  relates  only 
to  authorization  to  perform  work  or  to 
the  clear  distance  between  objects.  To 
make  this  change  clear  in  final 
§  1910.269.  OSHA  has  defined  the  term 
"minimum  approach  distance"  in 
paragraph  (x).  Definitions.  This  new 
definition  reads  as  follows: 

Minimum  approach  distance.  The  closest 
distance  an  employee  is  f>enT»itted  to 
approach  an  energized  or  a  grounded  object. 

The  Agency  has  carried  forward  the 
proposal's  definition  of  "clearance  (for 
work)"  into  paragraph  (x)  of  final 
§  1910.269.  OSHA  has  also  adopted  a 
definition  of  "clearance  (between 
objects)"  in  paragraph  (x)  of  final 
§  1910.269.  as  follows: 

Gearance  (between  objects).  The  clear 
distance  between  two  objects  ineasured 
surface  to  surface. 

This  definition  has  been  taken  from 
the  1987  NESC  (Ex.  2-8). 

The  minimum  approach  distances 
proposed  in  Table  R-6  were  for  AC 
voltages  up  to  765  kilovolts.  nominal. 
Taken  in  large  part  from  existing  Table 
V-f  in  Part  1926.  each  of  these 
distances  was  intended  to  provide  a 
sufficient  gap  between  the  worker  and 
the  line  so  that  current  could  not  arc  to 
the  employee  under  the  most  adverse 
transient  voltage  that  could  be  imposed 
on  the  line,  plus  an  extra  amount  for 
inadvertent  movement  on  the  part  of  the 
employee.  To  make  it  clear  that  direct 
contact  with  live  parts  was  not 
permitted.  OSHA  also  proposed  to  add 
to  the  distances  given  in  the  existing 
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standard  an  "avoid  contact"  entry  under 
the  lowest  voltage.  Additionally,  to 
make  the  proposal  more  consistent  with 
ANSI  C2.  OSHA  proposed  to  adopt  a 
minimum  approach  distance  of  2  feet 
for  voltages  bnetween  1.1  and  15 
kilovolts.  (Table  V-1  gives  no  minimum 
approach  distances  below  2.1  kilovolts.) 

Proposed  table  R-7  applied  to  DC 
voltages  between  250  and  750  kilovolts. 
nominal.  These  distances  were  taken 
directly  from  Table  422-3  of  ANSI  C2- 
1984.  Since  systems  of  DC  voltages 
other  than  those  listed  are  rare,  no 
distances  were  presented  for  them  in  the 
table. 

For  the  highest  voltages,  the  two 
proposed  tables  contained  notes 
j)ennitting  minimum  approach 
distances  smaller  than  those  listed.  The 
smaller  minimum  approach  distance 
would  have  been  at  least  the  length  of 
the  line  insulator,  and  the  smaller 
distance  would  have  had  to  be 
necessary  to  perform  the  work.  In  the 
existing  Construction  Standards,  ■ 

subpart  V  uses  a  similar  note,  except     < 
that  the  distance  may  be  reduced  to  the 
shortest  distance  between  the  energized 
part  and  a  grounded  surface.  The 
proposed  note  differed  from  the  note  in 
subpart  V  because  the  subpart  V  version 
allowed  an  employee  to  be  exposed  to 
a  risk  of  arc-over  equal  to  that  at  the 
point  in  the  energized  system  where  the 
probability  of  arc-over  is  greatest.  The 
Agency  believed  that  the  risk  to  the 
employee  had  to  be  reduced  to  a  safer 
level.  Taking  a  different  approach,  ANSI 
C2-1984  had  separate  tables  for  AC 
voltages  of  345  to  765  kilovolts, 
nominal,  and  for  all  DC  voltages  of 
systems  with  a  known  transient 
overvoltage  factor.  The  ANSI  C-2  tables 
used  minimum  approach  distances 
which  increased  with  increasing  surge 
factors  and  provided  for  greater 
minimum  approach  distances,  in  many 
cases,  than  the  footnotes  in  OSHA's 
proposed  tables.  In  the  notice  of 
proposed  rulemaking,  OSHA  requested 
comments  on  whether  it  would  be  more 
appropriate  to  use  the  ANSI  C-2 
minimum  approach  distances  for  the 
affected  voltages  and  whether  the  ANSI 
tables  provided  belter  protection  for 
employees  than  the  OSHA  proposal. 

The  comments  presented  various 
views  on  this  issue.  Two  supported  the 
proposal  (Ex.  3-13.  3-20).  while  others 
suggested  that  the  Agency  adopt  the 
ANSI  C-2  requirements  (Ex.  3-35.  3-57. 
3-65.  3-aO.  3-82.  3-107).  In  its  pre- 
hearing comments.  Edison  Electric 
Institute  also  supported  the  ANSI 
minimum  approach  distance  tables,  but 
they  expressed  concern  that  neither 
ANSI  nor  OSHA  recognized  reductions 
in  minimum  approach  distances  for 


certain  maintenance  operations,  such  as 
painting  and  adjusting  hardware  (Ex.  3- 
112). 

EEI  witnesses  at  the  bearing  testified 
about  situations  that  presented 
problems  if  they  had  to  meet  the 
proposed  minimum  approach  distances. 
They  were  especially  concerned  about 
the  differences  between  the  footnotes  in 
the  proposal  and  those  in  subpart  V  (DC 
Tr.  856-885).  At  the  hearing,  they 
presented  new  minimum  approach 
distance  tables  for  use  in  §  1910.269(1). 
and  one  of  their  witnesses  gave 
testimony  providing  technical  support 
for  the  new  tables  (DC  Tr.  872-905).  Mr. 
Nestor  Kolcio  of  the  American  Electric 
Power  Services  Corporation  stated  that 
the  distances  in  EEI's  tables  were  based 
on  two  formulas  (Ex.  31;  DC  Tr.  899- 
901): 

Equation  (1) — For  voltages  of  1.1  kV 
to  72.5  kV: 


D  = 


^V^XP"' 


124 


1.63 


Where: 

D=Distance  in  air  in  feet 

VniM=Maximum  rated  line-lo-ground 

rms  ^  voltage  in  k V 
pu=Maximum  switching  surge  factor  in 

per  unit 
Equation  (2)— For  voltages  of  72.6  kV 
tp  800  kV: 

D  =  (C,+Cj-Ka)SkVL^ 

Where: 

D=Insulation  distance  in  feet 

Ci=0.01  or  1  percent  of  line-to-ground 

kV,  based  on  60-Hz  rod-gap 

withstand  spacing 
C2=l.l,  composed  of  1.06  for  live-line 

tool-to-air  withstand  distance  ratio 

plus  intangibles 
a=saturation  factor  for  system  voltages 

of  345  kVand  more 
S=Maximum  anticipated  per  unit 

switching  surge 
kV=System  rms  line-to-ground  kV, 

actual 
Source:  ANSI/IEEE  Standard  No.  516, 
1987. 

The  distances  resulting  from  these 
formulas  were  the  basis  for  calculating 
the  electrical  component  of  the 
minimum  approach  distance  to 
energized  parts  (that  is,  the  distance  at 
which  the  probabiUty  of  arc-over  or 
flashover  becomes  extremely  low). 
Although  these  formulas  were  taken 
from  consensus  standards,  Mr.  Kolcio 
reduced  the  resultant  electrical 
component  of  the  minimum  approach 


distance  by  25  percent  at  voltages  over 
72.5  kV,  which  has  the  effect  of 
increasing  the  probability  of  arc-over  at 
these  voltages  (Ex.  31;  DC  Tr.  901).  He 
acknowledged  that  this  reduction  was 
based  on  "new  data"  and  that  no 
national  consensus  standard  recognized 
such  a  reduction  as  valid  (DC  Tr. 

1134).59 

Another  witness.  Mr.  Joseph  Van 
Name,  representing  the  National 
Electrical  Safety  Code  Committee, 
Working  Group  8,  and  the  Line 
Maintenance  Croup  of  the 
Pennsylvania-New  )ersey-Maryland 
Intercormection,  testified  about  the 
technical  basis  upon  which  minimum 
approach  distances  rely  (LA  Tr.  471- 
510).  He  explained  that  the  technical 
basis  for  determining  the  distance 
needed  to  protect  against  sparkover  and 
flashover  (types  of  disruptive 
discharge  m)  is  contained  in  the  IEEE 
Guide  for  Maintenance  Methods  on 
Energized  Power-Lines,  ANSI/IEEE  Std. 
516-1987  (Ex.  60;  LA  Tr.  491).  He 
described  the  procedure  as  follows: 

The  guideline  that  is  fundamental  to  our 
work  is  if  the  electrical  withstand  capability 
of  the  Insulation  exceeds  not  only  the 
operating  voltage  but  any  transient  or 
temporary  over  voltage  that  might  appear 
during  the  work  process.  And  I  for  one.  who 
works  on  the  lines,  [feel I  that  that  is  kind  of 
important. 

Let's  go  through  the  process,  the  major 
item  in  this  process  of  determining  the  safe 
working  clearances.  You  determine  the 
maximum  electrical  stress  that  can  appear  at 
the  work  site  from  whatever  source.  The 
stress  then  determines  the  withstand 
requirement,  that's  the  three  sigma 
requirements.  Then,  you  get  a  clearance  at 
the  work  site  to  preclude  flashover.  then  you 
assure  that  if  a  flashover  happens,  it  will  not 
cause  injury. 


xRool  mean  square. 

Sourca:  AIEE  Standard  Na  4, 194X 


'•The  NESC  subcommitfee  working  on  new 
minimum  approach  distance  tables  (see  discussion 
of  their  work  later  in  this  preamble),  which 
reviewed  all  the  latest  technical  data,  did  not  accept 
a  similar  reduction  of  the  electrical  component  of 
the  minimum  approach  diatance  (Ex.  64.  65). 

•o "Disruptive  discharge"  means  the  phenomena 
associated  with  the  failure  of  insulation,  under 
electric  stress,  that  include  a  collapse  of  voltage  and 
the  passage  of  current:  the  term  applies  to  electrical 
breakdown  in  solid,  liquid,  and  gaseous  dielectrics 
and  combinations  of  these.  Terms  relatir>g  to 
various  types  of  disruptive  discharge  include 
"sparkover".  "flashover".  and  "puncture". 
"Sparkover"  is  the  term  used  for  a  disruptive  . 

discharge  occurring  in  a  gaseous  or  liquid 
dielectric.  "Flashover"  is  the  term  used  for  a 
discharge  occurring  over  the  surface  of  a  solid 
dielectric  in  a  gaseous  or  liquid  medium. 
"Puncture"  is  the  term  used  for  the  discharge 
occurring  through  a  solid  dielectric.  (These 
definitions  were  taken  from  Ex.  8-2.  These  terms 
were  also  explained  by  Mr.  Van  Name  at  LA  Tr. 
4S6.)  The  term  "sparkover"  generally  applies  to  a 
breakdown  that  occurs  when  an  employee  is  using 
air  as  an  insulating  medium:  "flashover"  usually 
applies  when  he  or  she  i*  using  •  live-line  tool  wul 
•  tnvakdown  occur*. 
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I'll  go  back.  If  I  am  at  the  vnork  site  and  I 
effectively  am  the  same  electrical  gap  as  the 
physical  gap  there,  I  don't  want  it  to 
flashover  to  me.  So,  to  make  sure  it  doesn't 
come  to  me,  I  have  to  add  some  more  sigmas, 
not  three,  but  I  add  the  other  two  to  make 
sure  it  goes  over  a  known  gap,  and  not  to  the 
worker.  So,  that's  what  we're  trying  to  do  in 
this  whole  determination.  That's  the 
fundamental  thing.  |LA  Tr.  492-493] 

Mr.  Van  Name  also  described  the 
factors  that  influence  the  length  of  the 
safe  gap,  for  the  purpose  of  determining 
minimum  approach  distances: 
temporary  overvoltages  caused  by  faults, 
switching,  or  lightning;  the  wave  shape 
of  the  overvoltage;  polarity  of  the 
overvoltage;  insulating  medium;  gap 
geometry;  and  atmospheric  conditions 
(LA  Tr.  493-496).  He  defined  the  critical 
flashover  (CFO)  voltage  as  that  voltage 
that  would  flashover  50  percent  of  time 
for  a  given  gap  (LA  Tr.  496-497).  The 
withstand  voltage  is  three  standard 
deviations  (that  is,  "three  sigmas") 
above  that  voltage  (or  1.15  times  the 
CFO)  for  a  probability  of  flashover  of 
about  0.1  percent  (LA  Tr.  496).  Mr.  Van 
Name  also  illustrated  the  technique  of 
reducing  the  minimum  safe  approach 
distance  by  installing  a  gap  in  the 
system  and  S{>ecified  the  technique  used 
for  determining  the  sizes  of  gaps  and 
minimum  approach  distances  (LA  Tr. 
508-509). 

In  concluding  his  testimony,  Mr.  Van 
Name  suggested  that  the  standard  adopt 
a  "user-friendly"  approach  consisting  of 
various  tables  supplying  the  distances  to 
be  maintained  from  different  voltages 
(LA  Tr.  509-510).  The  numbers  in  the 
tables  presented  at  the  hearing  needed 
additional  refinement,  which  he 
promised  in  the  post-hearing  comment 
period.  He  also  suggested  that  OSHA 
include  the  National  Electrical  Safety 
Code  action  on  this  issue  in  the  record 
and  rely  on  it  as  being  the  best  and  latest 
technical  information  available  (LA  Tr. 
515-516,  534-537.  550-551.  567-569). 

From  Mr.  Kolcio's  and  Mr.  Van 
Name's  presentations,  it  is  clear  that 
OSHA  must  first  determine  the  size  of 
the  air  gap  that  must  be  present  so  that 
an  arc  does  not  occur  during  the  most 
severe  overvoltage  on  a  system.  This  has 
been  referred  to  as  the  electrical 
component  of  the  minimum  approach 
distance.  To  determine  the  minimum 
safe  approach  distance,  OSHA  must 
then  add  an  extra  distance  to  account 
for  ergonomic  considerations,  or  human 
error. 

The  electrical  component  depends  on 
five  factors  (Ex.  60): 

(1)  The  maximum  voltage, 

(2)  The  wave  shape  of  this  voltage, 


(3)  The  configuration  of  the 
"electrodes"  forming  the  end  points  of 
the  gap,*' 

(4)  The  insulating  medium  in  the  gap, 
and 

(5)  The  atmospheric  conditions 
present. 

ANSI/IEEE  Std.  516-1987  listed 
values  for  the  electrical  component  of 
the  minimum  approach  distance,  both 
for  air  alone  as  an  insulating  medium 
and  for  live-line  tool  sticks  in  air,  that 
were  accepted  as  being  acciirate  when" 
the  standard  was  adopted  (by  IEEE)  in 
1987  (Ex.  60).  Using  information 
regarding  the  wave  shape  of  typical 
switching  surges,  Mr.  Kolcio  argued  that 
these  distances  could  be  reduced  by  25 
percent  (DCTr.  900-901, 1133-1134). 
On  the  other  hand,  OSHA's  expert 
witness,  Dr.  Robert  J.  Harrington, 
testified  that  the  Agency's  proposed 
minimum  approach  distances  were 
correct.  He  also  noted  that  OSHA's 
proposed  minimum  approach  distances 
were  by  no  means  the  most  conservative 
in  the  world  (E)C  Tr.  305-308,  318-319). 
An  IEEE  f)aper  presented  at  the  IEEE 
Power  Engineering  Society's  1988 
Summer  Meeting  asserted  that  more 
conservative  distances  might  be 
warranted  based  on  gap  configurations 
that  more  closely  reflect  actual  exposure 
than  the  rod-to-rod  gap  on  which  IEEE 
Std.  516-1987  is  based  and  on  wave 
shapes  that  are  close  to  the  critical  wave 
shape62  (Ex.60). 

Tne  NESC  subcommittee  having 
responsibility  for  the  ANSI  C-2 
minimum  approach  distance  tables 
completed  their  review  of  the  latest 
technical  information  related  to  this 
issue  and  adopted  a  change  proposal  for 
the  1993  edition  of  the  National 
Electrical  Safety  Code  (Ex.  64,  65).  The 
basic  electrical  components  of  the 
minimum  approach  distances  in  the 
subcommittee's  proposed  tables  were 
based  on  Equation  (1)  and  Equation  (2). 

OSHA  has  accepted  this  approach  to 
establishing  the  basic  electrical 
component  of  minimum  approach 
distance.  None  of  the  evidence  in  the 
record  supporting  either  a  smaller  or  a 
larger  electrical  component  is 
substantial  enough  to  outweigh  the 
consensus  of  expert  opinion  (that  is. 


*■  Typical  configurations  include  rod-rod,  rod- 
plane,  and  conductor-plane.  The  terminologv  refers 
to  the  configuration  of  the  two  electrodes.  For 
example,  in  a  rod-plane  configuration,  one  of  the 
electrodes  is  a  rod  perpendicular  to  an  electrode  in 
the  shape  of  a  plane. 

*}  This  refers  to  the  graph  of  the  voltage  as  a 
function  of  time.  The  "critical  wave  shape"  flashes 
over  at  the  lowest  voltage  If  at!  other  factors  remain 
constant.  If  the  transient  overvoltage  on  the  line 
presents  this  critical  wave  shape  it  may  flash  over 
at  a  voltage  lower  than  that  anticipated  l>y  Equation 
(2). 


ANSI  and  IEEE)  on  this  matter. 
However,  this  distance  is  only  a  portion 
of  the  minimum  approach  distance 
needed  for  the  safety  of  the  employee. 
Other  factors  also  bear  on  the  total  safe 
distance  for  employees  to  maintain  from 
energized  parts;  the  electrical 
component  of  the  minimum  approach 
distance  does  not  take  into  account 
human  errors  in  judging  and 
maintaining  the  required  minimum 
approach  distance. 

The  NESC  subcommittee  accepted  a 
set  of  seven  principles  to  be  used  in  the 
development  of  the  proposed  minimum 
approach  distance  tables.  These 
principles  were  Hsted  as  follows: 

(1)  "The  following  principles  shall 
guide  the  development  of  a  change 
proposal  for  the  revision  of  minimum 
approach  distances  under  Rule  441. 

(2)  ANSI/IEEE  Standard  516  is  to  be 
the  electrical  basis  of  the  NESC  Rules 
for  approach  distances:  Table  4 
(Alternating  Current)  and  Table  5 
(Direct  Current)  for  voltages  •  •  • 
above  72.5  KV.  Lower  voltages  are  to  be 
based  on  ANSI/IEEE  Standard  4.  The 
application  of  ANSI/IEEE  Standard  516 
shall  be  inclusive  of  the  formula  used  by 
that  standard  to  derive  electrical 
clearance  distances. 

(3)  Altitude  correction  factors  shall  be 
in  accordance  with  ANSI/IEEE  Standard 
516,  Table  1. 

(4)  The  maximum  design  transient 
overvoltage  data  to  be  used  in  the 
development  of  the  basic  approach 
distance  tables  shall  be:  3.0  per  unit  for 
voltagels]  362  KV.and  less,  2.4  per  unit 
for  500  to  550  KV,  2.0  per  unit  (for)  765 
to  800  KV. 

(5)  All  phase  to  phase  values  shall  be 
calculated  from  the  EPRI  Transmission 
Line  Reference  Book  for  115  to  138  KV. 
(ISlee  EPRI  book  figure  5.2) 

(6)  An  inadvertent  movement  factor 
shall  be  added  to  all  basic  electrical 
approach  distances  for  all  voltage 
ranges.  A  distance  of  one  foot  shall  be 
added  to  all  voltage  ranges.  An 
additional  distance  of  one  additional 
foot  shall  be  added  to  voltage  ranges 
below  72.6  KV. 

(7)  The  voltage  reduction  allowance 
for  controlled  maximum  transient 
overvoltage  shall  be  such  that  the 
minimum  allowable  approach  distance 
is  not  less  than  the  given  approach 
distance  specified  for  the  highest 
voltage  of  the  given  range.  The  reason 
for  this  is  that  controlled  transient 
overvoltage  factors  cannot  be  applied 
due  to  consideration  that  power 
frequency  dictates  the  minimum 
approach  distance  for  the  voltage 
involved. 

(8)  The  transient  overvoltage  tables    • 
will  be  applied  only  at  voltage  ranges 
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inclusive  of  72.6  KV  to  800  KV.  All 
tables  shall  be  established  using  the 
higher  voltage  of  each  separate  voltage 
range.  [Ex  64.  65] 

OSHA  has  also  accepted  these 
principles  in  forming  the  minimum 
approach  distance  tables  in  the  final 
rule.  Each  of  the  factors  listed  by  the 
subcommittee  is  supported  by 
substantial  evidence  in  the  record  (Ex. 
60.  64,  65).  The  technical  aspects  of 
most  of  these  considerations  are  such 
that  the  Agency  must  rely  heavily  on  the 
judgment  of  these  experts.  Nevertheless, 
OSHA  has  reviewed  the  technical 
information  supporting  the 
subcommittee's  action  and  has  found 
that  the  data  do  justify  the  NESC 
criteria.  Therefore,  the  Agency  has 
accepted  the  NESC  method  of 
computing  the  minimum  approach 
distances.*^ 

The  only  other  factor  to  cause  any 
debate  was  the  ergonomic  distance  to  be 
added  to  the  basic  electrical  component 
of  minimum  approach  distance  to 
account  for  human  errors  in  judging  and 
maintaining  the  required  minimum 
approach  distance.  Electric  utilities 
commonly  add  an  ergonomic  distance  of 
1  to  3  feet  to  the  electrical  component 
of  minimum  approach  distance  to 
determine  allowable  approach  distances 
(Ex.  60).  The  distances  set  forth  in 
subpart  V  Tables  V-1  and  V-2  provide 
the  ergonomic  distances  shown  in  Table 
4. 

The  ergonomic  data  in  the  record  are 
limited.  Relevant  data  from  the  record 
include  a  typical  arm's  reach  of  about  2 
feet  and  a  reaction  time  to  a  stimulus  of 
0.2  to  more  than  1.0  second  (Ex.  8-19). 
To  prevent  an  employee  from  breaching 
the  air  gap  required  for  the  electrical 
component,  the  ergonomic  distance 
must  be  sufficient  for  the  employee  to 
be  able  to  recognize  a  hazardous 
approach  to  an  energized  line  and 
withdraw  to  a  safe  position.  Thus,  the 
distance  should  equal  the  response  time 
multiplied  by  the  average  speed  of  an 
employee's  movement  plus  "braking" 
distance.  (This  is  comparable  to  the 
calculation  of  total  braking  distance  for 
a  motor  vehicle.  This  distance  equals 
the  initial  speed  of  the  vehicle  times  the 
driver's  reaction  time  plus  the  braking 
distance  for  the  vehicle  itself  after  the 
brakes  have  been  applied.)  The 
maximup  reach  (or  range  of  movement) 
may  place  an  upper  bound  on  the 
ergonomic  component,  however. 


For  system  voltages  up  to  72.5  kV, 
phase-to-phase,  much  of  the  work  is 
performed  using  rubber  gloves,  and  the 
employee  is  working  within  arm's  reach 
of  energized  parts  (Ex.  64,  65).  The 
ergonomic  component  of  the  minimum 
approach  distance  must  account  for  this 
since  the  employee  may  not  have  time 
to  react  and  position  himself  or  herself 
out  of  danger.  A  distance  of  2  feet 
appears  to  meet  this  criterion  and  was, 
in  fact,  adopted  by  the  NESC 
subcommittee.  OSHA  also  accepts  this 
value.  Therefore,  for  voltages  of  72.5  kV 
and  less,  the  minimum  approach 
distances  set  forth  in  the  final  rule  adopt 
the  electrical  component  of  minimum 
approach  distance  given  by  equation  (1) 
plus  an  ergonomic  component  of  2  feet. 

Table  4.— Ergonomic  Distances 
Based  on  Subpart  V,  Table  V-1 


Distance  (ft) 

Voltage  range 

(kV)  phase  to 

phase 

V-1 

IEEE 

4 
IEEE 
516' 

Differ.* 

2.1  to  15 

2.00 
2.33 
2.50 
3.00 
3.33 
3.50 
3.67 
5.00 
7.00 
11.00 
15.00 

0.08 
0.33 
0.50 
1.00 
2.08 
2.58 
3.00 
4.17 
7.42 
10.25 
13.83 

1  92 

15.1  to  35 

35.1  to  46 

46.1  to  72.5 

72.6  to  121  

13810  145 

161  to  169 

230  to  242 

345  to  362 

500  to  552 

700  to  765 

2.00 
2.00 
2.00 
1.25 
0.92 
0.67 
0.83 
-0.42 
0.75 
1.17 

"The  minimum  approach  distance  tables  in  the 
original  NESC  change  proposal  contained  several 
errors  in  calculation.  OSHA,  while  accepting  the 
NESC  method  of  computing  the  distances,  has 
calculated  the  actual  distances  and  has  carried  the 
correct  distances  into  final  S  1910.269. 


'  This  column  represents  the  electrical  com- 
ponent of  ttie  minimum  approach  distance  as 
given  In  the  following  standards: 

2.1  to  7.5  kV:  AIEE  Standard  4-1943.  High 
Voltage  Testing  Techniques. 

7.6  kV  and  atx)ve:  ANSI/IEEE  Standard 
516-1987,  IEEE  Guide  for  Maintenance  Meth- 
ods on  Energized  Power  Lines. 

2  This  equals  the  ergononrnc  component  of 
ttie  minimum  approach  distance  based  on 
Sutjpan  V,  Table  V-1. 

For  operations  involving  lines 
energized  at  voltages  over  72.5  kV,  the 
applicable  work  practices  change. 
Generally,  live-line  tools  are  employed 
to  perform  the  work  while  equipment  is 
energized  (Ex.  64, 65).  When  hot  sticks 
are  not  used,  employees  use  work 
methods  that  more  tightly  control  their 
movements  than  when  they  perform 
rubber  glove  work.  Additionally, 
exposure  to  conductors  at  a  potential 
different  from  the  one  on  which  work  is 
being  performed  is  limited  or 
nonexistent.  Therefore,  a  smaller 
ergonomic  component  is  appropriate  for 
the  higher  voltages.'**  The  NESC 


subcommittee  has  accepted  a  value  of  1 
foot  for  this  component.  OSHA  has 
adopted  this  distance  as  well.  Therefore, 
for  voltages  over  72.5  kV,  the  minimum 
approach  distances  set  forth  in  the  final 
rule  adopt  the  electrical  component  of 
the  minimum  approach  distance  given 
by  Equation  (2)  plus  an  ergonomic 
component  of  1  foot. 

It  should  be  noted  that  the  ergonomic 
component  of  the  minimum  approach 
distance  is  only  considered  a  safety 
factor  that  protects  employees  in  case  of 
errors  in  judging  and  maintaining  the 
full  minimum  approach  distance.  The 
actual  working  position  selected  must 
account  for  the  range  of  movements  that 
could  normally  be  anticipated  while  an 
employee  is  working.  Otherwise,  the 
employee  would  violate  the  minimum 
approach  distance  while  he  or  she  is 
working. 

As  noted  earlier,  the  proposal 
permitted  work  to  be  performed  at 
distances  less  than  those  given  in 
proposed  Tables  R-6  and  R-7  at 
voltages  of  345  kV  or  more  if  the  work 
was  performed  at  a  distance  that  was  at 
least  as  long  as  the  insulator  string. 
Several  commenters  and  witnesses 
urged  OSHA  to  recognize  methods  of 
working  on  or  near  energized  parts  that 
would  permit  an  employee  to  approach 
the  parts  closer  than  permitted  by 
proposed  §  1910.269(1)(2)  and  Tables  R- 
6  and  R-7  (Ex.  3-35,  3-65,  3-72,  3-80. 
3-«2.  3-112,  56;  IX  Tr.  856-868;  LA  Tr. 
280-281,  471-511).  They  noted  that 
Subpart  V  allows  approach  as  close  as 
the  shortest  distance  between  an 
energized  part  and  a  grounded  surface. 
EEI  suggested  that  §  1910.269  contain  a 
similar  footnote  and  that  the  note  be 
extended  to  lower  voltages  as  well  (Ex. 
3-112;  DC  Tr.  856-858). 


''It  can  also  be  argued  that  a  large  part  of  the 
electrical  component  of  the  minimum  approach 
distance  at  the  higher  voltages  results  from  the 
unlikely,  though  possible,  imposition  of  a  surge  on 


the  energized  equipment.  This  line  of  reasoning 
implies  that  it  is  safe  to  approach  an  energized  part 
closer  than  the  electrical  component,  as  long  as 
such  approach  talies  a  minimal  amount  of  time. 
OSHA  does  not,  however,  believe  that  it  is  safe  to 
enter  this  zone  at  any  time.  At  the  electrical 
component  distance  the  probability  of  fUshover  is 
1  in  1000  if  it  occurs  at  the  same  moment  as  the 
maximum  transient  overvoltage.  The  record  has 
little  information  regarding  what  the  probability  is 
that  a  given  overvoltage  would  be  at  a  maximum. 
However,  it  is  clear  that,  given  sufficient  exposure, 
a  sparkover  will  eventually  occur  at  distances  less 
than  the  electrical  component  of  the  minimum 
approach  distance.  Because  OSHA's  standard 
allows  for  the  reduction  of  minimum  approach 
distances  for  systems  with  known  transient 
overvoltages,  it  is  logical  to  assume  that  the 
maximum  possible  transient  overvoltage  is 
reasonably  likely  to  occur.  This  would  place  an 
employee  at  significant  risk  of  serious  injury  due  to 
sparkover  if  the  electrical  component  of  the 
minimum  approach  distance  is  violated.  It  should 
be  noted  that  one  of  the  sources  of  temporary 
overvoltage  is  faults,  which  could  be  caused  by  the 
work  operation  being  performed.  (For  example,  a 
conductor  being  handled  could  drop  onto  a  tower. 
The  resultant  ground  fault  could  cause  a  temporary 
overvoltage  on  the  unfaulted  phase  conductors.) 
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As  OSHA  explained  at  the  hearing, 
the  language  in  subpart  V  permits 
employees  to  work  at  a  distance  from 
energized  parts  that  may  expose  them  to 
a  flashover  (DC  Tr.  254-255).  Under 
questioning,  Mr.  Joseph  Van  Name 
agreed  that  it  was  not  proper  to  use  this 
distance  as  the  minimum  approach 
distance: 

Mr.  Wallis:  *  *  *  you  really  shouldn't  take 
the  shortest  distance  anywhere  on  the 
system,  no  matter  how  far  away  it  is? 

Mr.  Van  Name:  As  a  general  term,  the 
answer  is  positively  no.  I  think  I  tried  to 
make  that  rather  clear.  |LA  Tr.  5421 

The  language  in  subpart  V  exposes 
employees  to  a  probability  of  flashover 
that  is  equal  to  the  worst  case 
probability  anywhere  on  the  system.  No 
leeway  for  inadvertent  movement  is 
included  in  this  distance.  Additionally, 
it  is  possible  (though  perhaps  not  likely) 
that  the  shortest  distance  between  a  live 
part  and  a  grounded  surface  is  less  than 
the  withstand  distance  for  the  voltage 
involved.  Clearly,  this  is  neither  safe  nor 
acceptable. 

Some  commenters  and  witnesses 
proposed  that  the  standard  recognize 
limiting  surge  factors*'  as  one  method 
of  reducing  the  minimum  approach 
distance  (Ex.  3-35.  3-65,  3-72,  3-80,  3- 
82;  DC  Tr.  881-882;  LA  Tr.  280-281, 
471-511).  They  argued  that,  if  the 
maximum  transient  overvoltage  that 
could  occur  on  a  line  was  lower  than 
the  worst  case  estimates  used  to  compile 
proposed  Tables  R-6  and  R-7,  the 
minimum  approach  distance  between 
an  employee  and  an  energized  part 
could  be  safely  reduced.  These 
commenters  and  witnesses  listed 
various  methods  of  controlling  the 
maximum  surge  factor  on  a  line 
including: 

(1)  Modifying  the  operation  of  a 
circuit  breaker  or  other  switching 
device,  including  blocking  the  reciosing 
feature  of  a  circuit, 

(2)  Installing  surge  arresters  or 
temporary  protective  gaps,  and 

(3)  Changing  the  operation  of  the 
system  to  restrict  the  effect  of  switching 
operations  (Ex.  64, 65). 

Mr.  Van  Name  explained  the  method 
of  using  protective  gaps  to  reduce  the 
surge  factor  in  great  detail  (LA  Tr.  478- 
482.  509).  He  also  explained  the 
technical  considerations  involved  in 
protecting  the  employee  when  such  a 
gap  is  used.  He  indicated  that  the 
minimum  approach  distances  that 
would  be  supplied  in  the  post-hearing 


•>  Surg*  faclot  U  tba  ratio  of  th«  nuximum 
ovarvoluga  du«  to  switching  or  bull*  to  th«  nonnal 
tystvn  voltage.  Thi*  value  it  axprMaed  in  "per 
unit":  the  maximum  transient  overvoltage  U 
typically  expreesed  in  kilovolts. 


comnxent  period  would  incorporate  this 
concept  (LA  Tr.  534-537.  550-551,  567- 
569).  In  fact,  the  NESC  subcommittee,  as 
mentioned  previously,  did  incorporate 
this  concept  into  their  proposed  change 
for  the  1993  National  Electrical  Safety 
Code  (Ex.  64.  65). 

The  Agency  has  adopted  the  approach 
of  the  NESC  subcommittee  in  the  final 
rule.  Final  §  1910.269  recognizes  the  use 
of  gaps  and  other  means  of  decreasing 
the  surge  factor  on  energized  lines  as 
acceptable  methods  of  reducing  the 
required  minimum  approach  distance. 
Table  R-6  through  Table  R-10  list 
minimum  approach  distances  for 
various  surge  factors  and  phase-to-phase 
voltages. 

In  response  to  questions  by  EEI,  Mr. 
Van  Name  acknowledged  that 
explanatory  material  would  be 
necessary  to  enable  employers  and 
employees  to  use  a  standard  adopting 
this  approach  (LA  Tr.  516-517).  OSHA 
has  accepted  this  suggestion  as  well. 
The  final  rule  incorporates  an  appendix 
(Appendix  B)  presenting  information 
necessary  to  the  proper  use  of 
§  1910.269(1)(2).  Much  of  this 
information  is  based  on  material 
provided  by  the  NESC  subcommittee  on 
work  rules  (Ex  64,  65). 

There  is  one  difference  between  the 
OSHA  tables  of  minimum  approach 
distances  and  the  proposed  ANSI  tables. 
The  lowest  voltage  given  in  the  ANSI 
subcommittee's  tables  is  300  volts,  for 
which  the  appropriate  minimum 
approach  distance  is  "avoid  contact." 
The  final  rule  extends  this  "minimum 
approach  distance"  down  to  50  volts. 

OSHA  proposed  that  employees 
"avoid  contact"  with  all  voltages  at 
1000  volts  or  less.  In  response  to  the 
proposal,  EEI  argued  that  electrical 
protective  equipment  was  unnecessary 
below  300  volts  (Ex.  56).  They  claimed 
that  "the  record  evidence  does  not  show 
that  linemen  have  been  placed  at 
significant  risk  *  •  •" 

The  Agency  strongly  disagrees  with 
EEI  on  this  point.  As  Table  3  shows,  15 
percent  of  the  accidents  to  qualified 
employees  working  on  or  near  live  parts 
were  at  voltages  below  300  volts  (Ex.  9- 
2).**  OSHA  believes  that  there  is  a 
hazard  for  employees  exposed  to  any 
voltage  higher  than  50  volts. 
Requirements  in  Subpart  S  for  guarding 
of  live  parts  start  at  50  volts  (see.  for 
example.  §  1910.303(g)(2)),  and  even 
qualified  electric  utility  workers  have 
been  electrocuted  at  voltages  as  low  as 
120  volts  to  ground  (Ex.  9-2).  Therefore, 
a  level  of  50  volts  rather  than  300  volts 
has  been  adopted  in  the  final  rule  as  the 


••The  percentage  doe*  not  include  accidents  In 
which  the  voltage  level  was  not  given. 


low  voltage  cutoff  for  taking  measures  to 
prevent  emplovee  contact. 

One  last  method  of  reducing 
minimum  approach  distances  was 
addressed  at  the  hearing.  Three 
witnesses  discussed  limiting  the  reach 
of  employees  by  means  such  as  barriers 
as  a  method  of  reducing  the  ergonomic 
component  of  the  minimum  approach 
distance  (DC  Tr.  873-885,  903-905;  LA 
Tr.  509-510).  They  argued  that,  if  the 
employee's  movements  were  restricted, 
a  smaller  eigonomic  component  would 
be  warranted.  This  concept  was  also 
suggested  to  the  NESC  subcommittee  on 
work  rules  for  inclusion  in  the  change 
proposal  for  the  1993  National  Electrical 
Safety  Code  (Ex.  L62-44, 64,  65).  At  the 
hearing.  EEI  suggested  an  ergonomic 
component  of  the  minimum  approach 
distance  of  1  foot  for  employees 
protected  by  means  of  position  or 
warning  barriers  (DC  Tr.  878).  A  similar 
suggestion  to  the  NESC  subcommittee 
included  an  ergonomic  distance  of  0.5 
feet  (Ex.  L62-44).  This  concept  was  not 
accepted  by  the  NESC  subcommittee. 
however  (Ex.  64, 65). 

OSHA  has  not  accepted  a  reduction  in 
the  ergonomic  component  of  the 
minimum  approach  distance  by  means 
of  warning  barriers  or  employee 
positioning  for  a  number  of  reasons. 
First,  no  amount  of  reduction  in  the 
ergonomic  distance  is  supported  by  any 
evidence  in  the  record.  EEI's  original 
suggestion  of  a  1-foot  distance  for  this 
component  under  limited  conditions 
has  been  incorporated  into  the  final 
minimum  approach  distances  without 
restriction  for  voltages  above  72.5  kV. 
The  later  recommendation  for  a  0.5-foot 
add-on  appears  to  be  justified  solely  on 
the  basis  of  what  the  absolute  minimum 
approach  distance  is  on  an  industry- 
wide basis  under  current  practices 
rather  than  on  the  basis  of  what  is 
technologically  justified  and  safe  for 
ernployees. 

Second,  for  voltages  over  72.5  kV,  the 
ergonomic  component  of  the  minimum 
approach  distance  is  only  1  foot.  This 
relatively  short  distance  gives  the 
employee  very  little  room  to  err  in 
judging  and  maintaining  the  minimum 
approach  distance  involved.  While  a 
warning  barrier  may  aid  the  employee 
in  judging  the  distance,  the  0.5-foot 
ergonomic  component  of  the  minimum 
approach  distance  is  simply  too  small  to 
protect  the  employee  if  he  or  she 
inadvertently  moves  too  close  to  the 
energized  part. 

For  voltages  of  72.5  kV  and  less,  the 
minimum  approach  distance  is  between 
2  and  3  feet.  The  minimum  approach 
distance  recommended  by  the  rejected 
change  proposal  for  these  voltages 
would  be  only  0.5  to  l.S  feet.  Clearly, 
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any  tools  or  equipment  being  held  by  an 
employee  would  expose  him  or  her  to 
inadvertent  contact  with  the  lines, 
regardless  of  the  electrical  component  of 
*the  minimum  approach  distance.  The 
accidents  in  the  record  amply 
demonstrate  that  this  is  a  common 
occurrence. 

If  anything,  the  accidents  in  the 
record  indicate  that  the  ergonomic 
component  should  be  increased,  not 
decreased.  The  ergonomic  component  of 
the  minimum  approach  distance  is  a 
cushion  against  an  employee's  coming 
too  close  to  an  energized  part. 
Unfortunately,  it  cannot  be  reasonably 
sized  to  ensure  that  no  employee  will 
ever  get  close  enough  to  be  injured  or 
killed.  The  Agency  must  choose  a 
distance  that  will  be  su^icient  under 
typical  working  conditions  to  provide 
adequate  safety  to  electrical  line 
workers.  Given  existing  industry 
practices  and  the  other  provisions 
included  in  this  final  rule,  OSHA 
believes  that  the  1-  and  2-foot 
ergonomic  components  of  the  minimum 
approach  distance  provided  in  Table  R- 

6  through  Table  R-«  will  afford  this 
protection. 

As  noted  earlier,  EEI  argued  that 
minimum  approach  distances  smaller 
than  those  required  by  Subpart  V  were 
sometimes  necessary  to  perform  work 
on  energized  systems.  Although  the 
minimum  approach  distances  set  forth 
in  final  §  1910.269(1)(2)  are  basically  no 
less  than  those  in  the  construction 
standard,  the  rule  does  recognize 
procedures  that  permit  closer 
approaches. 

The  standard  provides  smaller 
minimum  approach  distances  for 
systems  with  surge  factors  that  are 
limited  by  means  such  as  system  design, 
switching  controls,  and  temporary        «• 
protective  gaps.  Frequently,  built-in  or 
temporary  limits  on  the  surge  factor  on 
a  system  can  result  in  a  minimum 
approach  distance  that  is  small  enough 
to  permit  work  to  be  performed  without 
additional  protective  measures.  Because 
the  line  worker  cannot  determine  surge 
factors  at  the  jobsite.  surge  factor 
reduction  is  permitted  only  when  the 
employer  can  demonstrate,  through 
engineering  analysis,  that  the  possible 
surges  on  the  line  will  be  held  to  values 
no  more  than  permitted  under  Table  R- 

7  and  Table  R-8.  Methods  of  controlling 
and  determining  the  surge  factor  for  a 
system  are  given  in  appendix  B. 

Other  means  of  allowing  closer 
approach  are  also  permitted.  Proposed 
§  1910.269(l)(2)  provided  three 
exceptions  to  the  use  of  the  minimum 
approach  distances  in  Tables  R-6  and 
R-7.  The  first  exception  was  that  the 
employee  be  insulated  from  the 


energized  part.  The  second  exception 
was  for  the  livepart  to  be  insulated  from 
the  employee.  The  last  exception  was 
for  the  employee  to  be  insulated  from 
energized  parts  at  a  voltage  different 
from  that  on  which  work  was  being 
performed.  Similar  exceptions  are 
provided  in  the  Hnal  rule  as  well. 

Existing  §  1926.950(c)(l)(i),  from 
which  proposed  §  1910.269(l)(2)(i)  was 
taken,  also  specifically  permits  the 
employee  to  be  guarded  or  isolated  from 
the  live  parts.  This  language  was 
omitted  from  the  proposal.  EEI  strongly 
objected  to  the  omission  and  urged  that 
the  final  rule  adopt  the  language  of  the 
requirement  in  the  Construction 
Standards  (Ex.  3-112:  DC  Tr.  86ft-870). 
However,  it  should  be  noted  that  the 
introductory  language  in  final 
S  1910.269(1)(2)  requires  minimum 
approach  distances  to  be  maintained 
from  "exposed"  energized  parts. 
Guarded  live  parts,  whether  they  are 
guarded  by  enclosures  or  barriers  or  are 
guarded  by  position  (isolated),  are  not 
addressed  by  this  rule."'  Including 
language  exempting  live  parts  that  are 
"guarded"  or  "isolated"  would  be 
redundant  and  could  lead  to 
misinterpretation  of  the  rule.  Therefore. 
EEI's  suggestion  has  not  been  adopted. 
Additionally,  similar  redundancies  in 
paragraphs  (c)(l)(ii)  and  (iii)  of 
§  1926.950  have  not  been  carried 
forward  into  paragraphs  (I)(2)(ii)  and 
(l)(2)(iii)  of  final  §  1910.269.  To  clarify 
the  rule,  however,  a  note  has  been 
included  following  paragraph  (l)(2)  to 
indicate  that  parts  of  electric  circuits 
meeting  paragraphs  (u)(5](i)  and  (v)(5)(i) 
are  not  considered  as  "exposed"  unless 
a  guard  is  removed  or  an  employee 
enters  the  space  intended  to  provide 
isolation  from  the  live  parts. 

Final  §  1910.269(l)(2)(i)  contains  the 
first  exception — insulating  the  employee 
from  the  energized  part.  This  insulation 
can  take  the  form  of  rubber  insulating 
gloves  and  rubber  insulating  sleeves. 
This  equipment  protects  the  employee 
from  electric  shock  as  he  or  she  works 
on  the  line  or  equipment.  Even  though 
uninsulated  parts  of  the  employee's 
body  may  come  closer  to  the  live  part 
than  would  otherwise  be  permitted  by 
Table  R-6  through  Table  R-10.  the 
employee's  hand  and  arm  would  be 
insulated  from  the  live  part,  and  the 
working  distances  involved  would  be 
sufficient  protection  against  arc-over.  As 
noted  earlier  the  tables  include  a 
component  for  inadvertent  movement. 


which  is  unnecessary  for  employees 
using  rubber  insulating  equipment.  In 
the  worst  case  situation,  an  employee 
would  be  working  on  a  line  requiring  a 
3-foot  minimum  approach  distance.*" 
The  electrical  component  of  this 
minimum  approach  distance  is  1  foot. 
Because  the  distance  from  the  hand  to 
the  elbow  is  about  1  foot  and  because 
it  would  be  uncomfortable  to  work 
closer  than  this  distance  to  a  line  beiag 
held  in  the  hand,  the  worst  case 
minimum  approach  distance  would 
exceed  the  electrical  component  of  the 
minimum  approach  distance,  and  the 
employee  would  be  protected  from 
sparkover.  In  any  event,  the  accident 
data  in  the  record  show  that  the 
overriding  hazard  to  employees  is  posed 
by  other  energized  conductors  in  the 
work  area,  to  which  the  minimum 
approach  distances  still  apply.  The 
rubber  gloves,  of  course,  provide 
protection  only  for  the  line  on  which 
work  is  being  performed. 

Of  course,  the  insulation  used  would 
have  to  be  designed  for  the  voltage.  (The 
revision  of  §  1910.137  gives  use  voltages 
for  electrical  protective  equipment.)  As 
a  clarification,  paragraph  (I)(2)(i)  notes 
that  the  insulation  is  considered  as 
protection  only  against  parts  upon 
which  work  is  being  performed;  the 
required  minimum  approach  distances 
would  have  to  be  maintained  from  other 
exposed  energized  parts. 

As  a  second  option  to  maintaining  the 
minimum  approach  distances, 
paragraph  (l)(2)(ii)  of  final  §  1910.269 
allows  Uie  energized  part  to  be  insulated 
from  the  employee.  Such  insulation 
could  be  in  the  form  of  insulating 
blankets  or  line  hose  or  other  suitable 
insulating  equipment.  Again,  the 
insulation  would  have  to  be  adequate 
for  the  voltage. 

Paragraphs  (l)(2)(i)  and  (l)(2)(ii) 
recognize  the  protection  afforded  to  the 
employee  by  an  insulating  barrier 
between  the  employee  and  the 
energized  part.  As  long  as  the  insulation 
is  appropriate  and  is  in  good  condition, 
current  will  not  flow  through  the 
worker,  and  he  or  she  is  protected. 

The  third  option  (paragraph  (l)(2)(iii)) 
to  the  maintenance  of  the  minimum 
approach  distances  is  to  insulate  the 
employee  from  exposed  conductive 
objects  other  than  the  live  part  upon 
which  work  is  to  be  performed.  Much  of 
the  work  performed  under  this  option  is 
called  "live-line  bare-hand"  work.  (For 
specific  practices  for  this  type  of  work, 
see  the  discussion  of  final  §  1910.269 


■'  Paragraphs  (u)(S)(i)  and  (v)(S)(i)  contain 
r«quiremenu  for  the  guarding  of  live  part*.  Part*  of 
electric  circuits  (hat  meet  theM  two  provisions  are 
not  considered  a*  "exposed"  unless  a  guard  is 
removed  or  an  employee  enters  the  space  intended 
to  provide  isolation  bom  the  live  parts. 


••The  maximum  use  voltage  for  Class  IV  rubber 
gloves  Is  36  kilovolts.  If  only  single-phase  exposure 
is  involved,  the  maximum  phase-to-phase  voltage 
would  be  in  the  46.1  to  72.5  kilovolt  range  Table 
R-6. 
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(q)(3).)  In  this  type  of  work,  the 
employee  is  in  contact  with  the 
energized  line,  like  a  bird  on  a  wire,  but 
is  not  contacting  another  conductive 
object  at  a  different  potential.  Because 
there  is  no  complete  circuit,  current 
cannot  flow  through  the  worker,  and  he 
or  she  is  protected. 

In  the  preamble  to  the  proposal. 
OSHA  requested  public  comment  on 
whether  rubber  insulating  sleeves 
should  be  required  when  gloves  are 
used  on  lines  or  equipment.  The  Agency 
received  a  signiHcant  amount  of 
comment  on  this  issue. 

Several  commenters  supported  a 
requirement  for  employees  to  wear 
rubber  insulating  sleeves  when  working 
on  or  near  exposed  energized  parts  (Ex. 
3-13.  3-46,  3-57,  3-107,  64;  DC  Tr. 
558-561.  610-612).  They  stressed  the 
extra  safety  that  sleeves  would  provide. 
Mr.  James  Ozzello  of  the  International 
Brotherhood  of  Electrical  Workers 
summarized  the  IBEW  accident  data 
relating  to  the  lack  of  rubber  insulating 
sleeves  by  electric  line  workers,  as 
follows: 

Mr.  OzzeUo:  Regarding  the  rubber  sleeves, 
I  only  included  those  accidents  where  the 
electric  contact  was  in  the  area  that  would  be 
covered  by  the  rubber  sleeves.  I  did  not 
include  those  accidents  where  the  electric 
contact  was  in  the  area  of  rubber  sleeves  and 
the  victim  was  not  wearing  rubber  gloves  or 
where  the  victim  was  using  a  live  line  tool, 
a  hot  stick. 

If  the  employee  was  not  wearing  rubber 
gloves,  chances  are  he  would  not  be  wearing 
the  rubber  sleeves.  Also,  many  companies  do 
not  require  the  use  of  rubber  protective 
equipment  when  live  line  tools  are  used. 
•         •'••• 

To  summarize  the  three  surveys  on  fatal 
and  serious  accidents,  there  were  a  total  of 
171  fatal  accidents  and  271  serious  accidents. 

Rubber  sleeves  might  have  prevented  nine 
of  the  fatalities  and  (sixteen)  of  the  serious 
accidents.  IDCTr.  558-5611 

Others  opposed  a  requirement  for 
employees  to  wear  sleeves  as  well  as 
gloves (Ex.  3-23, 3-32,  3-42,  3-60,  3- 
82.  3-112,  46,  47,  56,  L62-33,  L62-43. 
L62-44;  DC  Tr.  925-926).  EEI  pointed  to 
the  experience  of  four  electric  utilities 
that  have  had  no  electrical  contact 
accidents  that  the  use  of  rubber 
insulating  sleeves  would  have 
prevented  (Ex.  46).  The  experience  of 
these  companies  was  summarized  by 
Mr.  Tony  E.  Brannan  of  Georgia  Power 
Company,  representing  EEI,  who  stated: 

Mr.  Brannan:  I  would  like  to  make,  if  I 
may,  just  one  comment,  one  side  comment 
here. 

Please  note  that  rubber  glove.  Now  our  fine 
faithful  colleague  friends  from  up  north  have 
been  showing  you  some  slides  where 
employees  use  sleeves.  That  is  those  things 


that  go  around  the  shoulder  and  come  down 
the  arm. 

Well,  that  is  all  well  and  good  and  I  am  not 
trying  to  criticize  their  work  practices.  But  I 
am  trying  to  show  you  here  that  there  are 
other  ways  of  protecting  employees  other 
than  using  sleeves. 
(Viewgraph  displayed) 

Mr.  Brannan:  Now  look  at  this  glove.  That 
glove  goes  up  over  the  elbow  of  that 
individual.  That  gloves  (sic)  has  what  is 
called  an  18-inch  cuff,  which  means  that  it 
goes  up,  way  up  onto  the  forearm. 

Now  what  1  am  suggesting  and  requesting, 
respectfully  requesting,  is  that  if  you  in  this 
case  follow  the  language  in  Subpart  V  where 
gloves  "or"  sleeves  and  gloves  shall  be  used. 
In  other  words,  please  continue  and  let  the 
use  of  rubber  sleeves  be  optional. 

Some  comjjanies  use  them  and  some 
companies  don't.  In  our  company  we  have  a 
tremendous  cover-up  program  and  we  cover- 
up  even  the  paths  to  ground  up  on  the  pole. 

So  therefore  we  do  not  use  sleeves.  They 
are  hot  in  the  south  in  the  summertime.  They 
don't  breathe.  And  we  look  at  them  as  a 
nuisance.  I  can  tell  you  that  we  in  our 
company  have  never  had  an  accident  that 
rubtwr  sleeves  would  have  prevented.  [DC  Tr. 
925-926] 

EEI  also  pointed  to  the  cost  and 
inadequate  supply  of  rubber  insulating 
sleeves  as  factors  the  Agency  should  . 
consider  as  factors  supporting  their 
vievy  (Ex.  56).  They  submitted  many 
petitions  urging  OSHA  not  to  adopt  a 
requirement  for  the  use  of  sleeves  (Ex. 
46)  and  stated  that  "(tlhis  spontaneous 
expression  of  concern  by  employers  and 
employees  alike  surely  cannot  be 
ignored  by  the  Agency"  (Ex.  56). 

OSHA's  primary  concern  is  for  the 
safety  of  employees.  The  injuries  and 
fatalities  to  which  Mr.  Ozzello  referred 
constitute  5.9  and  5,3  percent  of  the 
totals,  respectively.  This  is  a  significant 
portion  of  the  total  number  of  serious 
accidents  occurring  among  electric  line 
workers.  The  Agency  believes  that  these 
injuries  and  fatalities  are  clearly 
preventable. 

The  use  of  rubber  insulating  sleeves 
would  certainly  have  prevented  most  of 
these  accidents.  However,  as 
demonstrated  by  the  commendable 
safety  record  of  the  companies  cited  by 
EEI,  the  extensive  use  of  insulating 
equipment  to  cover  energized  parts  in 
the  employee's  work  area  would  also 
appear  to  prevent  employees'  upper 
arms  and  shoulders  from  contacting  live 
parts.  In  fact,  if  every  energized  part 
within  reach  of  an  employee  were 
insulated,  electrical  contacts  involving 
other  parts  of  the  body,  such  as  an 
employee's  head  or  back,  would  be 
averted  as  well.  The  NESC 
subcommittee  on  work  rules  also 
recognized  this  method  as  providing 
protection  to  employees  (Ex.  64.  65). 


The  proposal  and  existing  subpart  V 
do  not  require  any  protection  for 
employees  working  on  or  near  exposed 
live  parts  beyond  the  use  of  rubber 
insulating  gloves,  and  it  appears  from 
the  descriptions  of  the  accidents  cited 
by  the  IBEW  that  some  companies  do 
not  go  beyond  the  existing  OSHA 
regulations.  To  prevent  such  accidents 
from  occurring  in  the  future,  the  Agency 
has  decided  to  require  protection  in 
addition  to  that  required  by  subpart  V. 

The  final  rule  adopts  a  provision. 
§  1910.269(0(3),  requiring  the  use  of 
rubber  insulating  sleeves  (in  addition  to 
rubber  insulating  gloves),  unless  live 
parts  that  are  exposed  to  contact  with  an 
employee's  upper  arm  or  shoulder  are 
insulated.  Employees  can  work  without 
sleeves  by  installing  rubber  Hne  hose, 
rubber  blankets,  and  plastic  guard 
equipment  on  energized  equipment. 
However,  an  employee  installing  such 
protective  equipment  on  energized  lines 
must  wear  rubber  sleeves  unless  his  or 
her  upper  arms  and  shoulders  are  not 
exposed  to  contact  with  other  live  parts 
during  this  operation. 

OSHA  believes  that  paragraph  (1)(3) 
incorporates  the  most  effective  approach 
to  preventing  accidents  involving  work 
on  or  near  exposed  live  parts. 
Companies  that  rely  on  extensive 
insulation  of  live  parts  in  the  work  area 
can  generally  continue  to  use  this 
method  to  protect  employees. 
Companies  that  use  gloves  alone  to 
protect  their  employees  may  have  to 
purchase  additional  supplies  of  rubber 
insulating  equipment. 

Evidence  in  tJie  record  indicates  that 
supplies  of  rubber  insulating  sleeves  at 
the  time  the  rulemaking  record  closed 
were  not  sufficient  to  enable  employers 
to  acquire  them  in  quantities  adequate 
to  ensure  compliance  with  the  standard 
(Ex.  46,  56).  In  its  post-hearing  brief  (Ex. 
56),  EEI  stated:  "Any  requirement  for 
additional  rubber  protective  sleeves 
could  only  be  phased  in  over  a  period 
of  three  years  at  a  minimum."  That 
statement  was  made  in  August  of  1990, 
over  3  years  ago.  As  EEI  noted  in  their 
brief,  demand  for  additional  supplies  of 
rubber  insulating  sleeves  was 
anticipated  by  the  manufacturers  as 
earljias  1990.  Furthermore,  the  NESC 
requirement  on  the  use  of  sleeves  was 
adopted  in  July  of  1992,  well  over  1  year 
ago.  Thus,  employers  and  manufacturers 
have  had  over  1  year's  lead  lime  based 
on  compliance  with  the  NESC.  Lastly, 
the  standard  recognizes  alternative 
approaches  for  protecting  employees. 
Because  of  this,  some  employers  may 
not  need  to  purchase  rubber  sleeves  to 
comply  with  the  final  rule.  Taking  this 
information  into  consideration,  OSHA 
has  determined  that  no  additional  delay 
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in  effective  date,  beyond  the  120  days 
given  for  the  final  rule  as  a  whole,  is 
needed  to  enable  employers  to  obtain 
sufficient  supplies  of  rubber  insulating 
equipment. 

Paragraph  (1)(3)  of  proposed 
§  1910.269  would  have  required 
employees  to  position  themselves  so 
that  a  shock  or  slip  would  not  cause  the 
worker's  body  to  move  towards  exposed 
parts  at  a  potential  different  from  that  of 
the  employee.  Since  slips,  and  even 
electric  shocks,  are  not  entirely 
preventable,  it  is  important  for  the 
employee  to  take  a  working  position  so 
that  such  an  event  will  not  increase  the 
severity  of  any  incurred  injury.  This 
proposed  requirement  was  taken  from 
ANSI  C2-1984,  Section  422F. 

Several  commenters  objected  to  this 
provision  (Ex.  3-20,  3-22,  3-42,  3-60. 
3-80,  3-82,  3-101,  3-112).  They  noted 
that  the  ANSI  requirement  was  not 
written  in  mandatory  language  and  that 
it  was  not  always  possible  to  work  from 
below  an  energized  part.  Most  suggested 
alternative  language,  such  as  replacing 
"employees  may  not  work"  to 
"employees  shall  avoid,  where 
practical"  (Ex.  3-20)  and  replacing 
"may"  with  "should"  (Ex.  3^2).  Some 
gave  examples  demonstrating  the 
impracticality  of  such  a  rule  (Ex.  3-20, 
3-^2,  3-101:  DC  Tr.  991-992). 

OSHA  agrees  that  it  is  not  always 
possible  to  comply  with  the  rule  as 
proposed.  However,  the  Agency  believes 
that  it  is  important  for  an  employee  to 
work  from  a  position  where  a  slip  or  a 
shock  will  not  bring  him  or  her  into 
contact  with  an  energized  part  unless 
other  conditions,  such  as  the 
configuration  of  the  lines  involved  or 
fatigue  of  the  employee,  would  make 
another  working  position  safer.  The 
position  taken  must  be  the  safest 
available  to  accomplish  the  task,  but 
may  not  be  the  most  efficient  one.  Even 
electric  utility  representatives  stated 
that  it  is  common  practice  to  teach 
employees  to  work  from  below 
energized  parts,  where  a  slip  would  take 
the  employee  away  from  the  parts  (Ex 
3-«2,  3-112;  DC  Tr.  989-991). 
Unfortunately,  most  of  the  suggested 
alternatives  would  render  the  provision 
largely  unenforceable.  To  provide 
employees  with  the  safest  work  position 
feasible,  OSHA  has  adopted  the 
following  language  in  paragraph  (1)(4)  of 
Tmal  §  1910:269: 

The  employer  shall  ensure  that  each 
employee,  to  the  extent  that  other  safety- 
lelated  conditions  at  the  worksite  permit, 
works  in  a  position  from  which  a  slip  or 
shock  will  not  bring  the  employee's  oody 
into  contact  with  exposed,  uninsulated  parts 
energized  at  a  potential  different  from  the 
employee. 


The  revised  language  recognizes 
situations  that  preclude  working  from  a 
position  &t)m  which  a  slip  would  bring 
the  employee  into  contact  with  a  live 
part  but  remains  enforceable  in  the 
Agency's  view.  The  language  contained 
in  this  provision  also  allows  such 
options  as  guarding  or  insulating  the 
live  part  as  alternative  means  of 
compliance. 

Paragraph  (1)(5)  addresses  the 
practices  of  connecting  and 
disconnecting  lines  and  equipment. 
Common  industry  practice,  as  reflected 
in  ANSI  C2-1984,  Section  422G,  is  to 
make  a  connection  so  that  the  source  is 
connected  as  the  last  item  in  sequence 
and  to  break  a  connection  so  that  the 
source  is  removed  as  the  first  item  in 
sequence.  In  this  way,  conducting  wires 
and  devices  used  to  make  and  break  the 
connection  are  deenergized  during 
almost  the  entire  procedure.  Since  these 
wires  and  devices  must  be  handled 
during  the  procedure,  the  requirement 
reduces  the  chance  for  an  electrical 
accident.  Also,  to  prevent  the 
disconnected  conductors  from  being 
energized,  loose  conductors  must  be 
kept  away  from  Uve  parts.  These 
requirements  have  been  broken  into 
separate  paragraphs  in  the  final  rule. 

Taken  from  ANSI  C2-1984,  Section 
42012,  §  1910.269(l)(6)(i)  prohibits  the 
wearing  of  conductive  articles  by 
employees  working  within  reach  of 
exposed  hve  parts  of  equipment  if  these 
articles  would  increase  the  hazards 
associated  with  accidental  contact  with 
the  live  parts.  If  an  employee  wants  to 
wear  metal  jewelry,  he  or  she  can  cover 
the  jewelry  so  as  to  eliminate  the 
contact  hazard.  This  requirement  is  not 
intended  to  preclude  workers  from 
wearing  metal  rings  or  watch  bands  if 
the  work  being  performed  already 
exposes  them  to  electric  shock  hazards 
and  if  the  wearing  of  metal  would  not 
increase  the  hazards.  (For  example,  for 
work  performed  on  an  overhead  line, 
the  wearing  of  a  ring  does  not  increase 
the  likelihood  that  an  employee  would 
contact  the  line,  nor  would  it  increase 
the  severity  of  the  injury  should  contact 
occur.)  However,  this  requirement 
would  protect  employees  working  on 
energized  circuits  with  small  clearances 
and  high  current  capacities  (such  as 
some  battery-supplied  circuits)  from 
severe  bum  hazards  to  which  they 
would  otherwise  be  exposed.  The  rule 
also  protects  workers  who  are  only 
minimally  exposed  to  shock  hazards 
from  being  injured  as  a  result  of  a 
dangling  chain's  making  contact  with  an 
energized  pjart.  OSHA  has  accepted  the 
suggestion  of  two  commenters  that  the 
proposed  term  "in  the  vicinity  oV  be 
replaced  with  "within  reaching 


distance"  to  help  clarify  the 
requirement  (Ex.  3-20,  3-flO). 

OSHA  mentioned  in  the  preamble  to 
the  proposal  that  certain  clothing  fabrics 
were  easily  ignited  and  could  pose 
severe  bum  hazards.  The  Agency  noted 
that,  since  qualified  employees  are 
commonly  exposed  to  electric  arcs,  it 
had  been  suggested  that  clothing  made 
of  these  materials  be  prohibited  for 
exposed  employees.  "The  preamble  also 
stated  that  American  Society  for  Testing 
and  Materials  Committee  F-18  on 
Electrical  Protective  Equipment  for 
Workers  was  exploring  possible 
standards  for  application  to  clothing. 
However,  since  no  standards  existed, 
OSHA  requested  public  comment  on  the 
desirability  of  adopting  requirements  in 
this  area  and  on  the  costs  and  benefits 
of  any  suggested  provisions.  The  notice 
of  public  hearing  informed  interested 
parties  that  the  Agency  was  considering 
a  prohibition  of  any  clothing  that  would 
substantially  increase  the  severity  of  any 
injury  received  from  arcing  electric 
equipment. 

OSHA  received  many  comments  on 
this  issue.  In  its  original  submission,  EEI 
maintained  that  electric  utility 
employees  are  rarely  exposed  to  electric 
arcs  because  of  the  quality  of  their 
training  and  the  extent  of  the  safeguards 
provided  (Ex.  3-112).  If  this  were  true, 
the  Agency  would  not  need  to  regulate 
the  type  of  clothing  these  workers  wear. 
However,  this  statement  was  strongly 
rebutted  by  the  testimony  of  Mr.  James 
Ozzello  of  the  IBEW,  who  stated: 

When  examining  the  accident  reports  for 
these  accidents  where  bums  might  have  been 
the  cause  of  a  death  or  contributing  factor  to 
the  death  of  a  victim,  or  a  fector  in  the 
seriousness  of  the  accident.  I  did  not  include 
flash  bums  or  bums  that  could  have  been 
solely  electrical  bums. 

I  only  included  the  type  of  bums  that  the 
wearing  of  either  flame  resistant  clothing  or 
a  natural  fiber  clothing  might  have  prevented 
or  lessened  the  degree  of  injury. 

I  also  did  not  include  bums  that  were 
caused  by  either  escaping  steam  or  hot  water. 

To  summarize  the  three  surveys  on  fatal 
and  serious  accidents,  there  were  a  total  of 
171  fatal  accidents  and  271  serious  accidents 
[overall). 


If  65  of  the  employees  who  were  involved 
in  serious  accidents  ha^  been  wearing 
natural  fiber  clothing  or  flame  retardant 
clothing,  their  accidents  might  not  have  been 
classified  as  serious  accidents.  (DC  Tr  559- 
5621 

OSHA  has  determined,  therefore,  that 
electric  power  generation,  transmission, 
and  distribution  workers  do  face  a 
significant  risk  of  injury  from  bums  due 
to  electric  arcs. 
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The  evidence  was  nearly  universal 
that  certain  fabrics  increase  the  extent  of 
injuries  to  employees  caught  in  an 
electric  arc  or  otherwise  exposed  to 
flames  (Ex.  3-9,  3-10.  3-13.  3-20.  3-22. 
3-51.  3-57.  3-80.  3-62.  3-«8.  3-95.  3- 
107,  12-12.  47.  56;  DC  Tr.  363-364). 
Nonetheless,  the  commenters  disagreed 
on  the  approach  that  OSHA  should  take 
In  regulating  the  type  of  clothing  worn 
by  employees.  Several  claimed  that 
requirements  dealing  with  this  subject 
would  be  difficult  to  enforce  and 
suggested  that  OSHA  adopt  either  no 
regulation  or  a  simple  provision 
requiring  workers  to  be  trained  in  the 
relevant  hazards  (Ex.  3-10.  3-42,  3-69. 
3-123.  56).  Most,  however,  took  a 
position  similar  to  that  of  OSHA 's 
expert  witness  Mr.  Arthur  Lewis,  who 
recommended  adopting  a  rule  that 
would  prohibit  employees  from  wearing 
clothing  made  of  fabrics  that  could 
increase  the  extent  of  their  injuries  in 
the  event  of  exposure  to  electric  arc  (Ex. 
3-9, 3-13.  3-20. 3-57. 3-82.  3-107.  47; 
DC  Tr.  363-364).<» 

.Several  interested  parties  submitted 
evidence  regarding  the  flammability  of 
various  materials  and  the  degree  of 
injuries  that  would  occur  under  certain 
conditions.  The  IBEW  introduced  a 
videotape,  produced  by  the  Duke  Power 
Company,  demonstrating  the  effects  of 
different  types  of  clothing  u{>on 
exposure  to  electric  arcs  (Ex.  12-12). 
This  tape  provides  clear  evidence  of  the 
hazards  of  wearing  clothing  made  from 
certain  untreated  synthetic  fabrics,  such 
as  polyester,  acetate,  nylon,  and  rayon. 
Representatives  from  E.  I.  du  Pont  de 
Nemours  and  Company  and  from 
Hoechst  Celanese  Corporation 
submitted  test  data  on  various  fabrics 
(Ex.  44,  3-95).  The  du  Pont  data, 
contrary  to  other  evidence  in  the  record, 
indicated  that  untreated  cotton  resulted 
in  a  higher  predicted  percentage  of 
second  and  third  degree  bums  than  an 
untreated  polyester/cotton  blend. 
However,  these  results  were  obtained 
with  a  4-second  gas  heat  flux  of  2 
calories/cm^-sec — not  a  normal  electric 
arc  exposure,  which  is  of  high  energy 
density  but  short  duration. 

OSHA  believes  the  data  from  the 
Duke  Ptjwer  Company  study  are  more 
directly  related  to  electric  power 
generation,  transmission,  and 
distribution  work,  at  least  at  present.  In 
the  future,  the  results  of  the  ASTM 
Committee  work  should  improve  the 
data  available  to  the  Agency  and  should 
provide  a  basis  upon  which  a  detailed 
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standard  could  be  based.  In  the  , 

meantime.  OSHA  has  decided  that  a 
performance-oriented  approach  to  the 
problem  is  warranted.  The  risk  to 
employees  is  too  great  for  the  Agency 
simply  to  ignore  the  problem,  and  the 
quickest  immediate  solution  is  for 
employees  to  avoid  wearing  fabrics  that 
might  worsen  any  injuries  they 
experience  from  an  electric  arc. 
Therefore,  for  exposed  employees, 
paragraph  of  final  §  1910.269  adopts  a 
requirement  that  these  employees  be 
trained  in  the  hazards  related  to  the 
clothing  that  they  wear,  and  paragraph 
sets  forth  a  prohibition  of  apparel  that 
could  increase  the  extent  of  injuries 
received  by  a  worker  who  is  exposed  to 
an  electric  arc.  OSHA  has  also  included 
a  note  following  paragraph  to  indicate 
the  types  of  clothing  fabrics  that  the 
record  demonstrates  are  hazardous  to 
wear  by  employees  exposed  to  electric 
arcs. 

The  requirement  is  intended  to 
prohibit  the  types  of  fabrics  shown  in 
the  Duke  Power  Company  videotape  to 
be  expected  to  cause  more  severe 
injuries  than  would  otherwise  be 
anticipated.  These  include  such 
untreated  materials  as  polyester  and 
rayon,  unless  the  employee  is  otherwise 
protected  from  the  effects  of  their 
burning.  Natural  fabrics,  such  as  100 
percent  cotton  or  wool,  and  synthetic 
materials  that  are  flame  resistant  or 
flame  retardant  are  acceptable  under  the 
final  rule.  (If  and  when  a  national 
consensus  standard  on  clothing  for 
electrical  workers  becomes  available, 
OSHA  will  examine  whether  or  not  to 
revise  the  rule  to  require  materials 
conforming  to  such  a  standard.)  The 
Agency  realizes  that  employers  may 
have  difficulties  enforcing  company 
rules  on  the  types  of  clothing  that  their 
employees  may  wear.  OSHA  will  adopt 
flexible  enforcement  policies  in  this 
area  for  employers  making  good  faith 
efforts  to  comply  with  the  standard. 
Additionally,  the  Agency  intends  to 
support  such  outreach  activities  as 
training,  speeches,  and  informational 
pamphlets  to  educate  employers  and 
employees  about  the  hazards  associated 
with  flammable  clothing. 

To  protect  employees  from  contacting 
energized  parts,  paragraph  (i)(6)  of 
proposed  §  1910.269  would  have 
required  fuses  for  circuits  over  300  volts 
to  be  installed  and  removed  using 
insulated  tools  or  gloves.  Additionally, 
employees  installing  expulsion-type 
fuses  would  have  been  required  to  wear 
eye  protection  and  would  have  had  to 
stand  clear  of  the  fuse's  exhaust  path. 
This  requirement  was  taken  from  ANSI 
C2-1964.  Section  4200. 


Two  commenters  argued  that,  at 
higher  voltages,  the  proposal  was  not 
adequate  to  protect  employees  (Ex.  3- 
69,  3-123).  They  also  suggested  that 
some  protection  be  required  for  voltages 
below  300  volts. 

OSHA  agrees  that  there  is  a  hazard  for 
employees  exposed  to  any  voltage 
higher  than  50  volts.  Requirements  in 
Subpart  S  for  guarding  of  live  parts  start 
at  50  volts  (see,  for  example, 
§  1910.303(g)(2)).  and  even  qualified 
electric  utility  employees  have  been 
electrocuted  at  voltages  as  low  as  120 
volts  to  ground  (Ex.  9-2).  Therefore,  the 
final  standard  also  requires  protection 
for  the  installation  or  removal  of  fuses 
with  exposed  parts  energized  at  more 
than  50  volts. 

The  installation  and  removal  of  fuses 
on  circuits  energized  at  voltages  much 
higher  than  300  volts  can  also  lead  to 
hazards  not  completely  addressed  by 
proposed  §  1910.269(1)(6)  if  expulsion- 
type  fuses  are  involved.  When  an 
expulsion  fuse  operates  on  a  fault  or 
overload,  the  arc  from  the  fault  current 
erodes  the  tube  of  the  fuse  holder  (Ex. 
8-5).  This  produces  a  gas  that  blasts  the 
arc  out  through  the  fuse  tube  vent  or 
vents,  and  with  it  any  loose  material  in 
the  way.  Employees  could  be  injured  by 
the  arc  blast  or  by  particles  blown,  by 
the  blast,  in  their  eyes.  (For  this  reason, 
OSHA  has  not  accepted  the  argument  of 
three  commenters,  Ex.  3-38,  3-125,  3- 
128,  that  no  protection  is  needed  by 
employees  handling  the  fuses  with  30- 
foot  hot  sticks.)  Employees  should  never 
install  or  remove  such  fuses  using 
gloves  alone.  Therefore,  in  final 
§  1910.269(11(7),  the  Agency  is  requiring 
them  to  use  eye  protection  and  tools 
rated  for  the  voltage. 

Paragraph  (1){8)  explains  that  covered 
conductors  are  treated  under  the 
standard  as  uninsulated.  (See  the 
definition  of  "covered  conductor"  in 
§  1910.269(x).)  The  covering  on  this 
type  of  wire  protects  the  conductor  from 
the  weather  but  does  not  provide 
adequate  insulating  value. 

Since  ungrounded  metal  frames  of 
equipment  can  become  energized, 
paragraph  (1)(8)  of  proposed  §  1910.269 
would  have  required  the  testing  of  these 
^metal.parts  for  voltage  before  they  could 
be  treated  as  deenergized.  Two 
commenters  questioned  the  wisdom  of 
this  provision  (Ex.  3-69,  3-123).  They 
noted  that  a  test  is  only  good  at  the 
specific  time  the  test  is  done. 

OSHA  has  accepted  this 
recommendation.  Paragraph  (l)(9)  in  the 
final  rule  restates  the  requirement  so 
that  noncurrent-carrying  metal  parts  of 
equipment  or  devices  must  be  treated  as 
energized  iinless  the  installation  is 
inspected  and  these  parts  are 


4390         Federal  Register  /  Vol.  59,  No.  20  /  Monday.  January  31,  1994  /  Rules  and  Regulations 


determined  to  be  grounded.  Grounding 
these  parts,  whether  by  permanent 
grounds  or  by  the  installation  of 
temporary  grounds,  would  provide 
protection  the  entire  time  work  is  being 
performed. 

Paragraph  (1)(10)  requires  devices 
used  to  of>en  circuits  under  load 
conditions  to  be  designed  to  interrupt 
the  current  involved. 

This  provision  was  not  included  in 
proposed  §  1910.269.  The  National 
Electrical  Manufacturers  Association 
(NEMA)  urged  OSHA  to  add  a 
requirement  for  opening  circuits  under 
load  only  with  devices  intended  to 
interrupt  current  (Ex.  3-81).  Edison 
Electric  Institute  recommended 
adoption  of  a  similar  requirement  (Ex. 
28).  The  Agency  agrees  with  EEI  and 
NEMA  that  it  is  hazardous  to  open  a 
circuit  with  a  device  that  is  not 
designed  to  interrupt  current  if  that 
circuit  is  carrying  current.  Non-load- 
break  switches  used  to  open  a  circuit 
while  it  is  carrying  load  ciurent  could 
fail  catastrophically,  severely  injuring  or 
killing  any  nearby  employee.  Therefore, 
OSR>\  has  adopted  a  requirement  that 
devices  used  to  open  circuits  under  load 
conditions  be  designed  to  interrupt  the 
current  involved  as  paragraph  (1)(10)  of 
final  §  1910.269. 

Paragraph  (m).  Paragraph  (m)  of  final 
§  1910.269  addresses  the  deenergizing  of 
electric  transmission  and  distribution 
lines  and  equipment  for  the  protection 
of  employees.  Transmission  and 
distribution  systems  are  different  from 
other  energy  systems  found  in  general 
industry  or  even  in  the  electric  utility 
industry  itself.  The  hazardous  energy 
control  methods  for  these  systems  are 
necessarily  different  from  those  covered 
under  §  1910.269(d).  Transmission  and 
distribution  lines  and  equipment  are 
installed  outdoors  and  are  subject  to 
being  reenergized  by  means  other  than 
the  normal  energy  sources.  For  example, 
lightning  can  strike  a  line  and  energize 
an  otherwise  deenergized  conductor,  or 
a  line  could  be  energized  by  unknown 
cogeneration  sources  not  under  the 
control  of  the  employer.  Additionally, 
some  deenergized  transmission  and 
distribution  lines  are  subject  to  being 
reenergized  by  induced  voltage  from 
nearby  energized  conductors  or  by 
contact  with  other  energized  sources  of 
electrical  energy.  Another  difference  is 
that  energy  control  devices  are  often 
very  remote  from  the  worksite  and  are 
frequently  under  the  centralized  control 
of  a  system  operator. 

For  these  reasons,  OSHA  proposed  to 
cover  the  control  of  hazardous  energy 
sources  related  to  transmission  and 
distribution  systems  separately.  Because 
paragraph  (m)  covers  this  area,  the 


general  requirements  for  hazardous 
energy  control  in  paragraph  (d)  of  final 
§  1910.269  do  not  apply  to  the 
disconnection  of  transmission  and 
distribution  lines  and  equipment  from 
sources  of  electrical  energy.  There  was 
no  significant  objection  to  this  approach 
in  the  record,  and  OSHA  has  carried  it 
forward  into  the  final  rule. 

In  addition  to  setting  forth  the 
application  of  §  1910.269(m),  paragraph 
(m)(l)  explains  that  conductors  and 
equipment  that  have  not  been 
deenergized  under  the  procedures  of 
either  paragraph  (d)  or  (m)  of  §  1910.269 
have  to  be  treated  as  energized. 
Therefore,  there  are  no  gaps  in  the 
coverage  of  these  two  paragraphs. 

Several  commenters  objected  to  the 
application  of  the  requirements  of 

Etroposed  §  1910.269(m)  to  distribution 
ines  of  600  volts  or  less  (Ex.  3-20,  3- 
42,  3-80,  3-112).*These  commenters 
stated  that  their  procedures  for  the 
lower  voltages  did  not  conform  to 
OSHA's  proposal  and  that  they  had 
experienced  no  accidents  as  a  result  of 
using  them.  EEI  specified  how  utilities' 
approach  differs  for  lines  and 
equipment  operating  at  600  volts  or  less.- 
They  stated: 

OSHA  has  not  proposed  to  use  the 
triggering  level  0(600  volts  contained  in 
subpart  V.  |§  )1926.950(d)  and  proposed  by 
EEl/IBEW  as  the  threshold  for  application  of 
these  requirements.  Accordingly,  formal 
clearance ■'o  procedures  would  be  used  to 
work  voltages  lower  than  600  volts  without 
personal  protective  equipment.  To  initiate 
these  procedures  for  voltages  less  than  600 
volts  would  result  in  substantial  work  delays 
that  are  completely  unnecessary.  Once  again, 
we  do  not  understand  why  OSHA  proposes 
to  depart  from  subpart  V  for  a  hazard  which 
is  truly  identical  whether  performing 
maintenance  or  construction.  Stated  simply, 
600  volts  is  600  volts. 

OSHA  has  also  omitted  the  phrase  "visibly 
open"  contained  in  the  EEI/IBEW  draft.  This 
could  mean  that  formal  clearance  procedures 
would  be  required  even  on  small  jobs  where 
the  crew  working  on  the  focility  can  clearly 
see  that  the  disconnect  switches  are  open  or 
locked  out  or  tagged  out.  Subpart  V,  section 
1926.950(d)(1)  provides  that  its  requirements 
do  not  apply  if  the  disconnecting  means  is 
"visibly  open  or  visibly  locked  out."  Again, 
the  reason  for  depmrting  from  subpart  V  for 
identical  hazards  is  not  explained  or 
justified. 

The  "visibly  open"  provision  is  utilized  on 
some  high  voltage  work,  involving  one  or  two 
spans  of  conductor,  removing  transformers 
from  the  line,  and  some  substation  work.  The 
"visibly  open"  provision  and  the  "600  volt" 
threshold  are  also  used  on  most  secondary 
and  service  work.  Consistent  with  OSHA's 
existing  standards,  most  utilities  presently 


allow  personnel  to  work  on  deenergized 
equipment  normally  energized  below  600 
volts  without  rubber  protective  equipment  if 
the  means  of  disconnecting  is  visibly  open  or 
visibly  tagged  or  locked  open.  There  are  other 
precautions,  such  as  testing  for  voltage, 
removal  of  customer  meters,  disconnecting 
service  taps  or  shunting  the  transformer 
secondary  leads,  that  are  used  to  protect 
workers.  Most  utilities  do  not  require 
personal  protective  grounds  below  600  volts. 

With  no  voltage  threshold  for  application 
of  this  Iparagrapbj,  prohibitive  costs  will  be 
incurred  for  utilities  that  presently  comply 
with  subpart  V  and  use  the  600  volt 
threshold  for  both  construction  and 
maintenance  work.  These  added  costs  will 
flow  from  instituting  centralized  control  for 
these  low  voltage  operations,  purchasing 
additional  grounds  and  implementing 
procedures  on  a  daily  basis.  |Ex.  3-112] 

OSHA  firmly  believes  that  certain 
procedures  must  be  followed  for 
deenergizing  live  parts  at  any  voltage 
over  50  volts  7'  if  employees  will  be  in 
contact  with  the  parts  during  the  course 
of  work.  Contact  with  electric  circuit 

Earts  energized  at  600  volts  or  less  can 
s  as  fatal  as  contact  with  higher 
voltages.  The  basic  steps  necessary  for 
deenergizing  electric  circuits  are  the 
same  regardless  of  voltage — first,  the 
disconnecting  means  for  the  circuit 
must  be  opened;  second,  a  method  of 
securing  the  disconnecting  means  from 
accidental  closure  must  be  used:  third, 
the  circuit  must  be  tested  to  ensure  that 
it  is  in  fact  deenergized;  and,  fourth, 
measures  (such  as  grounding)  must  be 
used  to  ensure  that  no  hazardous 
voltage  can  be  impressed  on  the  circuit 
while  employees  are  working.  These  are 
the  steps  that  were  proposed  in 
§  1910.269(m)  and  that  have  been 
carried  into  the  final  rule.  These  are  the 
same  steps  that  are  set  forth,  without  a 
voltage  limitation,  in  1987  NESC 
Section  423,  on  which  the  proposal  was 
based  (Ex.  2-8). 

In  response  to  the  comments,  OSHA 
has  modified  the  details  of  the 
individual  steps  (that  is,  paragraphs  in 
the  final  rule),  as  explained  later  in  this 
section  of  the  preamble  (see,  for 
example,  the  summary  and  explanation 
of  paragraphs  (m)(2)(ii)  and  (m)(3)(i)). 
These  modifications  have  been  based, 
not  on  voltage,  but  on  the  circumstances 
involved  with  different  types  of  • 
installations.  For  example,  one  of  these 
circumstances  is  whether  or  not  central 
control  of  the  electric  circuit  is  exerted. 
Central  control  of  transmission  and 
distribution  circuits  is  not  required  by 
the  standard  (as  implied  by  EEI)  but,  if 
present,  necessitates  modifications  of 


wThe  word  "clearance",  as  used  In  the 
discussion  of  this  (>aragraph,  mean*  the  procedure 
used  to  deenergize  lines  and  equipment  (and  hold 
them  "clear")  for  the  protection  of  employee*. 


'"  This  is  also  the  voltage  limit  for  the  application 
of  the  requirement  for  deenergizing  live  parts  in 
OSHA's  eiectrical  safelv-reiated  work  practices 
standard,  $  1910.333(ai(l). 
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the  details  of  the  basic  steps  to  be  taken. 
This  is  true  regardless  of  the  voltage 
involved. 

For  these  reasons,  OSHA  has  not 
limited  the  application  of  paragraph  (m) 
of  final  §  1910.269  to  circuit  parts 
operating  at  more  than  600  volts. 

Proposed  §  1910.269(m)(2)  outlined 
how  the  individual  provisions  in 
paragraph  (m)(3)  would  have  applied 
under  various  conditions.  The  entire 
paragraph  {m)(3)  would  have  applied  to 
situations  in  which  the  employee 
depended  on  others  for  deenergizing  the 
circuits  or  in  which  the  employee 
obtained  authorization  to  jjerform  the 
task  himself  or  herself.  All  of  paragraph 
(m)(3)  would  also  have  applied  if  a 
single  employee,  other  than  the  system 
operator,  was  in  complete  control  of  the 
lines  or  equipment  and  of  their  means 
of  disconnection.  In  this  case,  the 
employee  in  charge  would  have  been 
required  to  take  the  place  of  the  system 
operator,  as  necessary,  to  open  and  tag 
switches  and  other  devices  controlling 
electrical  energy  to  the  lines  or  , 
equipment  involved.  (The  system 
operator  is  a  qualified  person, 
commonly  located  in  a  control  room, 
who  operates  the  system  or  its  parts.) 

If  an  employee  was  working  alone  and 
if  the  means  of  disconnection  were 
visible  to  the  employee,  the  only 
requirements  of  paragraph  (m)(3)  which 
would  have  applied  were  those  directly 
pertaining  to  the  deenergizing  and 
reenergizing  of  lines  and  equipment. 
Provisions  for  tagging  and  for 
communication  with  others  would  not 
have  applied. 

EEI  suggested  that  this  last  condition 
be  extended  to  apply  to  a  crew  of 
employees,  as  well  as  employees 
working  alone  {Ex.  3-112;  LA  Tr.  240- 
241).  They  argued  that  tags  were  not 
necessary  if  a  single  group  of  employees 
was  working  on  a  deenergized  circuit 
and  if  the  disconnecting  means  for  that 
circuit  was  visibly  open. 

OSHA  has  accepted  this 
recommendation.  The  Agency  agrees 
that,  under  certain  conditions,  tagging  a 
disconnecting  means  that  is  open  and 
visible  to  a  crew  as  they  are  performing 
their  work  would  not  increase  the  safety 
of  the  employees.  As  noted  by  the 
commenters,  some  systems  are  under 
the  direction  of  a  central  system 
operator  who  controls  all  switching 
operations.  Other  systems  (mostly 
distribution  installations)  are  not  under 
any  centralized  control.  These  systems 
are  energized  and  deenergized  in  the 
field  without  the  direct  intervention  of 
a  system  operator.  To  incorporate  EEI's 
suggestion  into  the  final  rule  and  to 
reflect  more  clearly  this  bifurcated 
approach  to  deenergizing  transmission 


and  distribution  lines  and  equipment, 
OSHA  has  reorganized  and  revised 
paragraph  (m)(2). 

Paragraph  (m)(2)(i)  of  proposed 
§  1910.269  has  been  carried  forward  into 
the  final  rule.  The  language  of  this 
provision,  however,  has  been  modified 
to  make  it  clear  that  all  of  the 
requirements  of  paragraph  (m)(3)  apply 
only  if  a  system  operator  is  in  charge  of 
the  lines  and  equipment  and  of  their 
means  of  disconnection. 

Paragraph  (m)(2)(ii)  defines  the 
general  application  of  the  rule  to  crews 
working  on  lines  that  are  not  under  the 
control  of  a  system  operator.  In  the 
usual  case,  one  employee  is  designated 
to  be  in  charge  of  the  clearance.  All  the 
requirements  in  paragraph  (m)(3)  apply, 
with  the  employee  in  charge  of  the 
clearance  taking  the  place  of  the  system 
operator.  In  this  manner,  the  final  rule 
provides  protection  against  the 
unintended  energizing  of  transmission 
and  distribution  lines  without  requiring 
all  lines  to  be  under  the  control  of  one 
employee.  One  employee  in  a  crew  will 
be  in  charge  of  the  clearance  for  the 
crew;  procedures  will  be  followed  to 
ensure  that  the  lines  are  truly 
deenergized;  tags  will  be  placed  on  the 
lines;  and  procedures  will  be  followed 
to  remove  the  tags  and  reenergize  the 
lines. 

However,  in  some  cases,  certain 
requirements  contained  in  paragraph 
(m)(3)  are  not  necessary  for  the  safety  of 
employees.  If  only  one  crew  will  be 
working  on  transmission  or  distribution 
lines  and  if  the  means  of  deenergizing 
the  lines  is  accessible  and  visible  to  and 
under  the  sole  control  of  the  employee 
in  charge  of  the  clearance,  the 
provisions  requiring  tags  on  the 
disconnecting  means  are  unnecessary. 
The  proposed  rule  would  have  applied 
the  appropriate  provisions  for  this 
situation,  but  only  for  employees 
working  alone.  As  EEI  noted  in  their 
comments,  the  hazards  are  basically  the 
same  whether  an  employee  is  working 
alone  or  as  part  of  a  crew,  as  long  as  the 
disconnecting  means  are  accessible  and 
visible  to  the  employees  and  are  under 
the  sole  control  of  a  single  employee. 

Therefore,  paragraph  (m)(2)(iii) 
exempts  a  portion  of  the  requirements  of 
paragraph  (m)(3)  from  applying  to  work 
that  is  performed  by  a  single  crew  of 
employees.'^  if  the  means  of 
disconnection  of  the  lines  and 
equipment  are  accessible  and  visible  to 
and  under  the  sole  control  of  the 
employee  in  charge  of  the  clearance. 
The  provisions  of  paragraph  (m)(3)  that 
would  not  apply  are  those  relating  to  (1) 


requesting  the  system  operator  to 
deenergize  the  lines,  (2)  automatic  and 
remote  control  of  the  lines.  (3)  the 
wording  on  tags,  (4)  two  crews  working 
on  the  same  line,  and  (5)  tag  removal. 
It  is  not  necessary  to  request  the  system 
operator  to  deenergize  the  lines  because 
he  or  she  would  not  be  in  control  of  the 
disconnecting  means  for  the  lines.  Only 
one  person  would  be  in  charge  of  the 
clearance  for  the  crew,  and  the  means  of 
disconnection  for  the  lines  would  be 
accessible  and  visible  to  and  under  the 
control  of  that  person. 'J  Thus,  tags 
would  not  be  needed  for  the  protection 
of  the  crew,  and  remote  and  automatic 
switching  of  the  lines  would  not  be 
recognized  under  paragraph  (m)(2)(iii). 
Additionally,  this  paragraph  does  not 
apply  to  work  performed  by  two  crews 
working  on  lines  or  equipment 
controlled  by  the  same  disconnecting 
means.  (A  group  of  employees  made  up 
of  several  "crews"  of  employees  who 
are  under  the  direction  of  a  single 
employee  and  who  are  working  in  a 
coordinated  manner  to  accomplish  a 
task  on  the  same  lines  or  equipment  are 
considered  to  be  a  single  crew,  rather 
than  .as  multiple  independent  crews,  for 
the  purposes  of  paragraph  (m)(2)(iii).)  If 
the  crews  are  independent,  each  crew 
would  need  an  employee-in-charge  of 
its  clearance.  Therefore,  no  one  could  be 
considered  as  having  sole  control  over 
the  disconnecting  means  protecting  the 
crews,  and  the  exceptions  listed  in 
paragraph  (m)(2)(iii)  would  not  apply. 

Under  any  of  the  preceding  scenarios, 
disconnecting  means  that  are  accessible 
to  people  not  under  the  employer's 
control  must  be  rendered  inoperable. 
For  example,  a  switch  handle  mounted 
at  the  bottom  of  a  utility  pole  that  is  not 
on  the  employer's  premises  must  be 
locked  in  the  opwn  position  while  the 
overhead  line  is  deenergized.  This 
requirement,  which  is  contained  in 
paragraph  (m)(2)(iv)  prevents  a  member 
of  the  general  public  or  an  employee  (of 
a  contractor,  for  example)  who  is  not 
under  the  employer's  control  from 
closing  the  switch  and  energizing  the 
line. 

Paragraph  (m)(3)  of  final  §  1910.269 
sets  forth  the  exact  procedure  for 
deenel^izing  transmission  and 
distribution  lines  and  equipment.  The 
procedure  must  be  followed  in  the  order 
presented  in  the  rule.  Except  as  noted, 
the  rules  are  consistent  with  existing 
§  1926.950(d)(1),  although  the  language 
originally  contained  in  the  proposal  was 
taken  in  large  part  from  ANSI  C2-1987. 


''I  An  employee  working  alone  U  considered  to  be 
a  "crew"  of  one. 


''The  means  of  disconnection  Is  under  the  sole 
control  of  the  employee  in  charge  of  the  clearance, 
and  it  need  only  be  accessible  and  visible  to  that 
employee.  Other  employees  in  the  crew  have  no 
control  whatsoever  over  the  disconnecting  means. 


4392 


Federal  Register  /  Vol.  59,  No.  20  /  Monday,  January  31,  1994  /  Rules  and  Regulations 


section  423.  The  Agency  has  attempted 
to  simplify  the  language  of  the 
consensus  standard  and  to  write  the 
requirements  in  performance-oriented 
terms  whenever  possible.  In  the  final 
rule,  OSHA  has  incorporated  changes 
that  are  justified  on  the  basis  of  the 
record  considered  as  a  whole,. as  noted 
in  the  following  discussion  of  the 
individual  paragraphs. 

Paragraph  (mj(3)(i)  requires  an 
employee  to  request  the  system  operator 
to  deenergize  a  particular  section  of  line 
or  equipment.  So  that  control  is  vested 
in  one  authority,  a  single  designated 
employee  would  be  assigned  this  task. 
This  designated  employee  thus  becomes 
the  employee  in  charge  of  and 
responsible  for  the  clearance  for  work. 
One  commenter  was  concerned  that 
this  provision  would  require  the 
presence  of  a  foreman  on  the  worksite 
(Ex.  3-2).  Others  thought  that  the 
provision  would  prohibit  prearranged 
switching  requests  performed  by 
someone  who  would  not  be  performing 
the  actual  work  (Ex.  3-20, 112;  LA  Tr. 
241-242). 

These  concerns  are  unfounded.  The 
designated  employee  who  requests  the 
clearance  need  not  be  in  charge  of  other 
aspects  of  the  work;  the  regulation 
intends  for  this  designated  employee  to 
be  in  charge  of  the  clearance.  He  or  she 
is  responsible  for  requesting  the 
clearance,  for  informing  the  system 
operator  of  changes  in  the  clearance 
(such  as  transfer  of  responsibility),  and 
for  insuring  that  it  is  safe  for  the  circuit 
to  be  reenergized  before  the  clearance  is 
released.  If  someone  other  than  an 
employee  at  the  worksite  requests  the 
clearance  and  if  that  clearance  is  in 
place  before  the  employee  arrives  at  the 
site,  then  clearance  must  be  transferred 
under  §  1910.269(m)(3)(ix).  The  Agency 
believes  that  the  person  requesting  the 
clearance,  once  the  lines  are  indeed 
deenergized,  must  be  the  one  to  contact 
in  case  alterations  in  theclearance  are 
necessary.  The  employees  who  will  be 
performing  the  actual  work  at  some  time 
in  the  future  would  not  necessarily  be 
aware  that  a  clearance  has  been 
requested  and  would  not  be  in  position 
to  answer  questions  about  the  clearance. 
OSHA  believes  that  this  intent  is  clear 
from  the  wording  of  the  last  sentence  of 
paragraph  (m)(3)(i),  which  reads  as 
follows:  "The  designated  employee 
becomes  the  employee  in  charge  (as  this 
term  is  used  in  paragraph  of  this 
section)  and  is  responsible  for  the 
clearance  [emphasis  added]."  Therefore, 
no  changes  have  been  made  to  the 
language  of  this  provision. 

The  second  step  (paragraph  (m)(3){ji)) 
is  to  open  all  switches  through  which 
electrical  energy  could  flow  to  the 


section  of  line  or  equipment.  The 
disconnecting  means  must  then  be  made 
inoperable  if  the  design  of  the  device 

Eermits.  For  example,  the  removable 
andle  of  a  switch  could  be  detached. 
Also,  the  switches  must  be  tagged  to 
indicate  that  employees  are  at  work. 
This  paragraph  ensures  that  the  lines  are 
disconnected  from  their  sources  of 
supply  and  protects  against  the 
accidental  reclosing  of  the  switches. 

Several  commenters  noticed  that  the 
phrase  "lines  and  equipment  to  be 
energized"  in  this  paragraph  in  the 
proposal  referred  to  lines  and 
equipment  that  actually  were  to  be 
deenergized  (Ex.  3-32,  3-40,  3-42,  3- 
82,  3-107.  3-112).  This  was  an 
inadvertent  error  in  the  proposal,  and  it 
has  been  corrected  in  the  final  rule. 

Some  commenters  also  expressed  the 
concern  that  this  provision  would 
require  the  disconnection  of  hundreds 
of  transformers,  in  certain  cases,  in 
order  to  eliminate  possible  unexpected 
sources  of  electric  energy  (Ex.  3-101,  3- 
123).  This  rule  is  intended  to  require  the 
disconnection  of  known  sources  of 
electric  energy,  and  the  language  in  the 
final  rule  makes  this  clear.  Ha^rds 
related  to  the  presence  of  unexpected 
energy  sources  are  controlled  by  testing 
for  voltage  and  by  grounding  the  circuit, 
as  required  by  paragraphs  (m)(3)(v)  and 
(m)(3)(vi),  respectively. 

Paragraph  (m)(3){iii)  requires  the 
tagging  of  automatically  and  remotely 
controlled  switches.  An  automatically 
or  remotely  controlled  switch  must  also 
be  rendered  inoperable  if  the  design  of 
the  switch  allows  for  it  to  be  made 
inoperable.  This  provision  would  also 
protect  employees  from  being  injured  as 
a  result  of  the  automatic  operation  of 
such  switches. 

In  the  preamble  to  the  proposal, 
OSHA  requested  public  comment  on        > 
whether  it  is  appropriate  to  require  all 
new  and  replacement  switches  that  are 
to  be  automatically  or  remotely 
controlled  to  be  designed  so  that  they 
could  be  rendered  inoperable  and  on 
whether  it  is  feasible  for  such  switches 
to  be  so  designed. 

Some  commenters  supported  such  a 
requirement  (Ex.  3-76.  3-107;  DC  Tr. 
416-417).  The  UWUA  argued  that  all 
disconnecting  means  should  be  locked 
out  and  under  the  control  of  the 
employee  performing  the  work  (DC  Tr. 
416-417).  Mr.  G.  F.  Stone  of  the 
Tennessee  Valley  Authority  claimed 
that  it  would  be  feasible  to  require  new 
switches  to  be  designed  so  that  they 
could  be  rendered  inoperable  only  if  the 
rule  applied  to  automatically  or 
remotely  controlled  switches  (Ex.  3-62). 

Three  commenters  opposed  such  a 
requirement  (Ex.  3-59,  3-81.  3-112). 


Mr.  James  W.  Broome  of  the  Arizona 
Electric  Power  Cooperative,  Ina, 
expressed  the  view  that  the  procedures 
already  in  place  adequately  protect 
employees  and  that  any  requirement  for 
changes  in  the  design  of  automatic  and 
remotely  controlled  switches  would 
increase  the  cost  of  these  devices  (Ex.  3- 
59).  EEI  believed  that  there  were  too 
many  different  types  of  switches  in  use 
and  that  most  of  them  currently  have 
the  capability  of  disabUng  the  automatic 
or  remote  control  feature  (Ex.  3-112). 
Agreeing  with  EEI,  the  National 
Electrical  Manufacturers  Association, 
which  represents  manufacturers  of  such 
devices,  also  opposed  regulations 
requiring  a  change  in  the  design  of  these 
devices  (Ex.  3-81). 

There  is  insufficient  evidence  on  the 
record  to  determine  whether  or  not  it  is 
feasible  to  require  automatically  and 
remotely  controlled  switches  to  be 
capable  of  having  the  automatic  or 
remote  control  feature  disabled.  In  any 
event,  the  procedures  required  by  the 
standard  will  protect  employees  from 
the  hazards  involved.  Paragraph 
(m)(3)(iii)  requires  automatically  and 
remotely  controlled  switches  to  be 
tagged  at  the  point  of  control.  This  alerts 
the  person  who  would  initiate  action  to 
reenergize  the  circuit  that  the  line  or 
equipment  is  deenergized  for  the 
protection  of  employees.  The  only  way 
the  line  or  equipment  could  be 
reenergized  is  for  someone  to  override 
the  tag,  and  the  requirements  of 
paragraph  (m)  are  intended  to  prevent 
that.  Therefore,  the  Agency  is  not 
adopting  a  requirement  that  new 
automatically  and  remotely  controlled 
switches  be  designed  so  that  they  could 
be  rendered  inoperable. 

Paragraph  (mM3iiiv  I  requires  tags  to 
prohibit  operation  of  the  switches  to 
which  they  are  attached.  They  are  also 
required  to  state  that  employees  are  at 
work. 

After  the  previous  four  requirements 
have  been  met  and  after  the  employee 
in  charge  of  the  work  has  been  given  a 
clearance  by  the  system  operator, 
paragraph  (mK3)(v)  requires  the  lines  or 
equipment  to  be  tested.  This  test 
ensures  that  the  lines  have  in  fact  been 
deenergized  and  is  intended  to  prevent 
accidents  resulting  from  someone's 
opening  the  wrong  disconnect.  It  also 
protects  employees  from  hazards 
associated  with  unknown  sources  of 
electric  energy. 

The  proposal  would  have  required  the 
testing  to  be  performed  by  the  employee 
in  charge.  Mr.  Carl  D.  Behnke  of  EEI  and 
Mr.  G.  F.  Stone  of  the  Tennessee  Valley 
Authority  suggested  allowing  other 
employees  to  perform  the  testing  (Ex.  3- 
82). 
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OSHA  believes  that  it  is  not  necessary 
for  the  employee  in  charge  to  perform 
the  actual  testing.  Therefore.  Mr. 
Behnke'^and  Mr.  Stone's  suggestions 
have  been  accepted,  and  the  final  rule 
does  not  specify  who  is<o  execute  the 
tests. 

Edison  Electric  Institute  and 
Oglethorpe  Power  Company 
recommended  allowing  visual 
determination  of  whether  a  line  was 
deenergized  (Ex.  3-102.  3-112). 

Existing  §  1926.950(d)(l)(iii)  permits 
visual  inspection  in  lieu  of  tests. 
However,  especially  because  of  the 
increasing  amount  of  cogeneration 
(electric  generation  of  power  by 
customers  of  the  utility),  which  can 
unknowingly  supply  lines  with 
electricity,  a  visual  determination  of  the 
state  of  energization  is  not  always 
accurate.  The  IBEVV  supported  this 
view,  stating: 

The  IBEVV  supports  OSHA  in  the 
requirement  that  a  test  of  the  lines  or 
equipment  be  made  after  clearance  has  been 
given  by  the  system  operator.  A  visual 
inspection  cannot  reliably  determine  if  a  line 
is  deenergized.  The  IBEVV  has  had  reports 
from  its  local  unions  where  the  failure  to  test 
lines  or  equipment  for  the  absence  of  voltage 
was  a  critical  factor  in  an  accident.  [Ex.  3- 
1071 

OSHA  has  concluded  that  it  is 
important  that  lines  and  equipment  on 
which  work  is  to  be  performed  always 
be  tested  for  an  energized  condition,  so 
that  employees  will  not  falsely  believe 
that  the  line  or  equipment  is 
deenergized.  As  the  IBEVV  comment 
indicates  and  as  the  accident 
descriptions  in  the  record  demonstrate 
Ex.  9-2. 12-12),  the  failure  to  test  for 
/oltage  has  been  a  cause  of  accidents, 
rherefore,  the  final  rule  does  not  allow 
/isual  inspection  in  lieu  of  testing  the 
ines  or  equipment. 

Paragraph  (m)(3)(vi)  requires  the 
nsfallation  of  any  protective  grounds 
equired  by  §  1910.269(n)  at  this  point 
n  the  sequence  of  events.  Since  the 
ines  or  equipment  have  been 
leenergized  and  tested  in  accordance 
s'ith  the  previous  provisions,  it  is  now 
afe  to  install  a  protective  ground. 

After  the  six  previous  rules  have  been 
allowed,  paragraph  (m)(3)(vii)  permits 
le  lines  or  equipment  to  be  treated  as 
eenergized. 

Paragraph  (m)(3)(viii)  requires  each 
^dependent  crew  to  follow  the  steps 
utiined  in  §1910.269(m)(3)  separately, 
)  ensure  that  a  group  of  workers  does 
ot  make  faulty  assumptions  about  what 
eps  have  been  or  will  be  taken  by 
lother  group  to  deenergize  lines  or 
juipment. 

Three  commenters  stated  that  some 
lilities  use  one  tag  for  all  crews 


involved,  maintaining  a  log  to  identify 
each  crew  separately  (Ex.  3-20.  3-27.  3- 
112).  They  recommended  that  the 
standard  allow  this  practice  to  continue. 

Paragraph  (m)(3)  of  final  §  1910.269 
does  not  require  a  separate  tag  for  each 
crew  (nor  did  paragraph  (m)(3)  in  the 
proposal);  it  does  require,  however, 
separate  clearances  for  each  crew.  There 
must  be  one  employee  in  charge  of  the 
clearance  for  each  crew,  and  the 
clearance  for  a  crew  is  held  by  this 
employee.  In  complying  with  paragraph 
(m)(3)(viii).  the  employer  must  ensure 
that  no  tag  is  removed  unless  its 
associated  clearances  are  released 
(paragraph  (m)(3)(xii))  and  that  no 
action  is  taken  at  a  given  point  of 
disconnection  until  all  protective 
grounds  have  been  removed,  until  all 
crews  have  released  their  clearances, 
until  all  employees  are  clear  of  the  lines 
or  equipment,  and  until  all  tags  have 
been  removed  at  that  point  of 
disconnection  (paragraph  (m)(3)(xiii)). 
In  some  cases,  as  when  an  employee 
in  charge  has  to  leave  the  job  because 
of  illness,  it  may  be  necessary  to  transfer 
a  clearance.  Under  such  conditions, 
paragraph  {m)(3)(ix)  requires  that  the 
employee  in  charge  inform  the  system 
operator  and  that  theiemployees  in  the 
crew  be  informed  of  the  transfer.  If  the 
employee  holding  the  clearance  is 
forced  to  leave  the  worksite  due  to 
illness  or  other  emergency,  the 
employee's  supervisor  could  inform  the 
system  operator  of  the  transfer  in 
clearance.  (The  proposed  rule  used  the 
term  "forced  absence".  As  a 
clarification,  the  final  rule  replaces  this 
term  with  language  stating  specifically 
that  the  absence  is  '.'forced"  due  to 
illness  or  other  emergency.) 

After  the  clearance  is  transferred,  the 
new  employee  in  charge  is  then 
responsible  for  the  clearance.  It  is 
important  that  only  one  employee  at  a 
time  be  responsible  for  any  clearance: 
otherwise,  independent  action  by  any 
worker  could  endanger  the  entire  crew. 

Once  work  is  completed,  the 
clearance  will  have  to  be  released  so 
that  the  lines  or  equipment  can  be 
reenergized.  Paragraph  (m)(3)(x)  covers 
this  procedure.  To  ensure  that  it  is  safe 
to  release  the  clearance,  the  employee  in 
charge  must:  (1)  Notify  workers  in  the 
crew  of  the  release,  (2)  determine  that 
they  are  clear  of  the  lines  and 
equipment.  (3)  determine  that  grounds 
have  been  removed,  and  (4)  notify  the 
system  operator  that  the  clearance  is  to 
be  released. 

Paragraph  (m)(3)(xii)  in  the  proposal 
would  have  required  that  the  employee 
requesting  tag  removal  be  the  one  who 
requested  its  placement.  The  intent  of 
this  proposed  rule  was  to  ensure  that 


any  one  clearance  is  always  under  the 
control  of  a  single  employee. 

Several  commenters  pointed  out  that 
the  description  of  this  provision  in  the 
preamble  depicted  the  actual  procedure 
for  releasing  a  clearance  but  the  rule 
itself  did  not  (Ex.  3-20,  3-27.  3-112;  LA 
Tr.  243-244).  The  preamble  text  stated: 
"Paragraph  (m)(3)(xii)  proposes  that  the 
employee  releasing  the  clearance  be  the 
one  who  was  responsible  for  requesting 
it."  Mr.  Howard  D.  Wilcox  of 
Consumers  Power  Company, 
representing  EEI.  pointed  out  that  the 
person  normally  requesting  tag 
placement  is  literally  the  system 
operator  (LA  Tr.  243-244).  He  stated 
that  when  a  request  is  actually  made  to 
remove  the  tag  the  person  requesting  its 
removal  could  quite  possibly  be 
someone  else  acting  in  that  capacity.  All 
these  commenters  agreed  that  the 
person  releasing  the  clearance  would  be 
the  same  one  who  reauested  it. 

OSHA  has  accepted  these  suggestions. 
The  language  of  this  provision  in  the 
final  rule,  which  has  been  moved  to 
paragraph  (m)(3)(xi)  to  reflect  its  true 
position  in  the  procedure,  now 
conforms  to  the  description  of  the 
proposed  rule.  The  person  who  is 
releasing  the  clearance  must  be  the  one 
who  requested  it.  unless  responsibility 
has  been  transferred.  However,  because 
the  persons  who  place  and  reiViove  the 
tags  may  not  be  the  same,  it  is  important 
for  the  regulation  to  prohibit  removing 
a  tag  without  the  release  of  the  clearance 
by  the  employee  who  is  responsible  for 
it.  Therefore.  OSHA  has  added  a 
requirement  adopting  this  prohibition  as 
paragraph  (m)(3)(xii)  of  final  §  1910.269. 
It  should  be  noted  that  the  person 
requesting  a  clearance  is  the  employee 
in  charge  of  the  clearance  under      • 
paragraph  (m)(3)(i).  If  the  supervisor  or 
the  system  operator  is  the  person  who 
originally  requested  the  clearance,  the 
clearance  must  be  transferred  to  another 
employee  under  paragraph  (m)(3)(ix) 
before  that  employee  can  become 
responsible  for  the  clearance. 

According  to  paragraph  (m)(3)(xiii). 
action  may  be  taken  to  reenergize  the 
lines  or  equipment  only  after  grounds 
and  tags  have  been  removed,  after  ail 
clearam^es  have  been  released,  and  after 
all  employees  are  in  the  clear.  Thi#> 
protects  employees  from  the  possibility 
that  the  line  or  equipment  could  be 
reenergized  while  employees  are  still  at 
work. 

Several  commenters  objected  to  the 
language  of  this  provision  as  proposed 
in  paragraph  (m)(3)(xi)  (Ex.  3-20.  3^2. 
3-62.  3-112;  LA  Tr.  229-230.  242-243). 
They  were  concerned  that  this 
requirement  would  force  employees  to 
remove  all  tags  from  all  disconnecting 
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means,  then  retrace  their  steps  to  reclose 
the  switches,  even  if  they  were  miles 
apart.  For  example,  a  5-mile  section  of 
line  could  be  deenergized  by  opening 
and  tagging  switches  at  each  end  of  the 
line.  These  commenters  were  concerned 
that  the  standard  would  require  them  to 
remove  the  tags  from  one  end,  and  then 
travel  5  miles  to  the  other  end  to  remove 
the  tags  there  before  any  switch  could 
be  closed. 

The  Agency  did  not  intend  for  this 
provision  to  require  the  removal  of  all 
tags  from  all  disconnecting  means 
before  any  of  them  could  bie  reclosed.  It 
was  intended  to  require  that  all  tags  for 
any  particular  switch  be  removed  before 
that  switch  was  closed.  It  is  very 
important  in  a  tagging  system  that  no 
energy  isolating  device  be  returned  to  a 
position  allowing  energy  flow  if  there 
are  any  tags  on  it  that  are  protecting 
employees.  OSHA  has  reworded  the 
language  of  profHjsed 
§  1910.269(m)(3)(xi)  to  reflect  its 
meaning  more  accurately.  In  the  case  of 
the  5-mile  section  of  line  used  in  the 
earlier  example,  after  all  the  tags  were 
removed  from  any  one  switch  that  one 
switch  could  then  be  closed.  The 
Agency  believes  that  paragraph 
(m)(3)(xiii)  of  final  §  1910.269  will 
eliminate  the  objections  raised  by  the 
commenters. 

Paragraph  (n).  Sometimes,  normally 
energized  lines  and  equipment  which 
have  been  deenergized  to  permit 
employees  to  work  become  accidentally 
energized.  This  can  happen  in  several 
ways,  for  example,  by  contact  with 
another  energized  circuit,  by  voltage 
backfeed  from  a  customer's  cogeneration 
installation,  by  lightning  contact,  or  by 
failure  of  the  clearance  system  outlined 
in§1910.269(m). 

Transmission  and  distribution  lines 
and  equipment  are  normally  installed 
outdoors  where  they  are  exposed  to 
damage  from  the  weather  and  from 
actions  taken  by  members  of  the  general 
public.  Many  utility  poles  are  installed 
alongside  roadways  where  they  may  be 
struck  by  motor  vehicles.  Distribution 
Unes  have  been  damaged  by  falling 
trees,  and  transmission  line  insulators 
have  been  used  for  target  practice. 
Additionally,  customers  fed  by  a  utility 
company's  distribution  line  may  have 
cogenei'llion  or  backup  generation 
capability,  sometimes  without  the 
utility  company's  knowledge.  All  these 
factors  can  reenergize  a  deenergized 
transmission  or  distribution  line  or 
equipment.  Energized  lines  can  be 
knocked  down  onto  deenergized  lines. 
A  backup  generator  or  a  cogenerator  can 
cause  voltage  backfeed  on  the 
deenergized  power  line.  Lastly, 
lightning,  even  miles  from  the  worksite, 


can  reenergize  a  line.  All  of  these 
problems  pose  hazards  to  employees 
working  on  deenergized  transmission 
and  distribution  lines  and  equipment.  In 
fact,  these  problems  have  been  a  factor 
in  14  of  the  accidents  in  Exhibit  9-2. 

Grounding  the  lines  and  equipment  is 
used  to  protect  employees  from  injury 
should  such  reenergizing  occur. 
Grounding  also  provides  protection 
against  induced  voltages  and  static 
charges  on  a  line.  (These  induced  and 
static  voltages  can  be  high  enough  to 
endanger  employees,  either  directly 
bom  electric  shock  or  indirectly  from 
involuntary  reaction.) 

Groimding,  as  a  temporary  protective 
measure,  involves  connecting  the 
deenergized  lines  and  equipment  to 
earth  through  conductors.  As  long  as  the 
conductors  remain  deenergized,  this 
maintains  the  lines  and  equipment  at 
the  same  potential  as  the  earth. 
However,  if  voltage  is  impressed  on  a 
line,  the  voltage  on  the  grounded  line 
rises  to  a  value  dependent  upon  the 
impressed  voltage,  the  impedance 
between  its  source  and  the  grounding 
point,  and  the  impedance  of  the 
grounding  conductor. 

Various  techniques  are  used  to  limit 
the  voltage  to  which  .an  employee 
working  on  a  grounded  line  would  be 
exposed.  Bonding  is  one  of  these 
techniques.  Conductive  objects  within 
the  reach  of  the  employee  are  bonded 
together  to  create  an  equi  potential  work 
area  for  the  employee.  Within  this  area 
of  equal  potentials,  voltage  differences 
are  limited  to  a  safe  value. 

Paragraph  (n)  of  final  §  1910.269 
addresses  protective  grounding  and 
bonding.^*  As  noted  in  paragraph  (n)(l), 
entire  paragraph  (n)  applies  to  the 
grounding  of  deenergized  transmission 
and  distribution  lines  and  equipment 
for  the  purpose  of  protecting  employees. 
Additionally,  paragraph  (n)(l)  indicates 
that  paragraph  (n)(4)  applies  to  the 
protective  grounding  of  nonelectrical 
equipment,  such  as  aerial  lift  trucks,  as 
well.  Under  normal  conditions,  such 
equipment  would  not  be  connected  to  a 
source  of  electric  energy.  However,  to 
protect  employees  in  case  of  accidental 
contact  of  the  equipment  with  live  parts, 
proliective  grounding  is  required 
elsewhere  in  the  standard  (in 
§  1910.269(q)(3)(xi),  for  example):  and, 
to  ensure  the  adequacy  of  this 


'■•  As  used  throughout  the  rest  of  this  discussion 
and  within  paragraph  (n)  of  final  §  1910.269.  the 
term  "funding"  includes  bonding.  Technically, 
grounding  refers  to  the  connection  of  a  conductive 
part  to  ground,  whereas  bonding  refers  to 
connecting  conductive  parts  to  each  other. 
However,  for  convenience.  OSHA  is  using  the  term 
"grounding"  to  refer  to  both  technique*  of 
minimizing  voltages  to  which  an  employee  will  be 
exposed. 


grounding,  the  provisions  of  paragraph 
(n)(4)  must  be  followed. 

Three  commenters  objected  to  the 
inclusion  of  systems  of  600  volts  and 
less  within  the  scope  of  paragraph  (n)  of 
proposed  §  1910.269  (Ex.  3-20,  3-80.  3- 
120).  They  argued  that  the  cramped 
spaces  involved  made  working  with 
grounds  more  hazardous  than  working 
without  them. 

OSHA  has  not  accepted  these 
changes.  Neither  existing  §  1926.954  nor 
the  NESC  limit  the  application  of 
grounding  requirements  to  voltages  over 
600  volts.  In  fact,  even  the  EEI/IBEW 
draft  standard  contained  no  such 
limitation.  Additionally,  the 
commenters  did  not  provide  any 
information  indicating  that  work  on 
ungrounded  deenergized  equipment 
normally  operating  at  600  volts  or  less 
is  safe.  "The  Agency  is  particularly 
concerned  that  undetected  voltage  from 
a  customer's  generating  system  may 
backfeed  the  low  voltage  circuit  and 
energize  the  Hne  while  the  employee  is 
working.  Several  of  the  accidents  in  the 
record  occurred  in  this  manner  (Ex.  9- 
2).  Although  the  employee  usually 
happened  to  be  working  on  the  high 
voltage  side  of  a  transformer  in  these 
cases,  a  similar  result  would  have 
occurred  had  the  worker  been 
contacting  the  low  voltage  side.  For 
these  reasons,  no  voltage  limitation  has 
been  included  in  paragraph  (n)(l)  of 
final  §  1910.269. 

The  general  requirement  contained  in 
paragraph  (n)(2)  states  the  conditions 
under  which  lines  and  equipment  must 
be  grounded.  Basically,  in  order  for 
lines  or  equipment  to  be  treated  as 
deenergized,  they  must  be  deenergized 
under  jmragraph  (m)  of  final  §  1910.269 
and  grounded.  Grounding  may  be 
omitted  only  if  the  installation  of  a 
ground  is  impracticable  (such  as  during 
the  initial  stages  of  work  on 
underground  cables,  when  the 
conductor  is  not  exposed  for  grounding) 
or  if  the  conditions  resulting  from  the 
installation  of  a  ground  would  introduce 
more  serious  hazards  than  work  without 
grounds.  It  is  expected  that  conditions 
warranting  the  absence  of  protective 
grounds  will  be  relatively  rare. 

In  the  preamble  to  the  notice  of 
proposed  rulemaking,  OSHA  invited 
public  comment  on  what  conditions 
were  appropriate  for  this  exception  and 
on  whether  the  standard  should  list  the 
specific  types  of  conditions  for  which 
grounding  would  not  be  required. 
Several  commenters  provided  examples 
of  situations  where  grounding  would 
not  be  required  under  the  proposed 
requirement  (Ex.  3-13,  3-20,  3-42,  3- 
45,  3-112).  However,  no  definitive 
guidelines  were  presented.  Therefore. 


i 
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he  language  of  paragraph  (n)(2)  of  final 
i  1910.269  has  not  been  changed  from 
hat  in  the  proposal. 

If  grounds  are  not  installed  and  the 
ines  and  equipment  are  to  be  treated  as 
leenergized,  however,  precautions  have 
o  be  observed,  and  certain  conditions 
nust  be  met.  Obviously,  the  lines  and 
equipment  still  must  be  deenergized  by 
he  procedures  of  §  1910.269(m).  Also, 
here  may  be  no  possibility  of  contact 
vith  another  source  of  voltage,  and  the 
lazard  of  induced  voltage  may  not  be 
)resent.  Since  these  precautions  and 
:onditions  do  not  protect  against  the 
>ossible  reenergizing  of  the  lines  or 
quipment  under  all  conditions,  the 
•mission  of  grounding  is  permitted  only 
n  very  limited  circumstances. 

Paragraph  (n)(3)  of  proposed 

1910.269  would  have  required 
irotective  grounds  to  be  installed  at  the 
k'ork  location.  However,  if  it  was  not 
sasible  to  provide  a  ground  where  the 
mployee  is  working,  grounds  would 
ave  been  required  on  both  sides  of  the 
/ork  location.  This  was  to  provide  for 
ituations  such  as  those  that  could  arise 
/hen  an  employee  worked  from  an 
erial  lift  between  two  structures 
upporting  a  transmission  or 
istribution  line. 

Several  commenters  objected  to  the 
mguage  in  the  proposal  and  suggested 
lat  OSHA  use  the  wording  similar  to 
lat  contained  in  the  EEI/IBEW  draft 
andard  or  in  §  1926.954(0  (Ex.  3-2,  3- 
2,  3-112.  3-123,  56:  DC  Tr.  929-931). 
hey  argued  that  grounding  on  both 
des  of  the  work  location  is  a  common 
id  accepted  method  of  protecting 
Tiployees  from  the  hazards  associated 
ith  deenergized  lines.  Two  other 
smmenters  stated  that  placement  of 
'ounds  on  each  side  of  the  work 
•cation  does  not  necessarily  protect  the 
nployee  (Ex.  3-44,  3-58).  They  argued 
lat  such  grounds  are  intended  to 
aerate  the  protective  equipment  for  the 
rcuit. 

EEI  pointed  to  the  IEEE  proposed 
uide  for  Protective  Grounding  of  Power 
nes.  IEEE  P1048-1989,  as  evidence 
ipporting  their  position  that  employers 
lould  be  given  the  choice  as  to  what 
ethod  of  grounding  should  be  used 
X.  3-112).  On  behalf  of  EEI,  Mr.  Carl 

Behnke  stated: 

The  specification  of  the  placement  of 
otective  grounds  cannot  be  treated  with  a 
nple.  one  paragraph  regulation.  For 
ample,  on  page  8  of  IEEE's  recently 
iblished  "Guide  for  Protective  Grounding 
Power  Lines",  prepared  by  Work  Group 
.07.06,  Safety  and  Regulations.  Engineering 
the  Safety,  Maintenance,  and  Operation  of 
lelsj  Sut)conunittee.  Transmission  and 
stribuUon  Committee  (ESMOL).  IEEE 
wer  Engineering  Society,  the  Work  Group 
tes: 


The  decision  to  use  work  site  grounds  (single 
point)  or  bracketed  (adjacent  structure 
grounds)  involves  evaluation  of  the  electrical 
risk  to  all  members  of  the  crew  and  requires 
analysis  of  line  design  and  permanent 
structure  grounding  practices  of  the  industry. 

*  •         •         •         • 

The  IEEE  guide  referred  to  above  illustrates 
on  pages  11-12  the  varying  practices  of 
selected  companies,  and  the  varying 
practices  used  in  transmission  as  opposed  to 
distribution  work.  Since  some  companies  use 
single  point  grounding.  OSHA  might 
conclude  that  single  point  is  "feasible."  in 
that  "it  is  capable  of  being  done."  But  this 
does  not  mean  it  can  be  required  for  all 
utilities  under  section  3(8)  in  a  safety 
standard.  The  IEEE  guide  demonstrates  that 
various  grounding  methods  provide  safety, 
and  that  one  method  is  not  necessarily 
superior  to  the  other. 

*  •         •         •         • 

The  question  of  grounding  for  the 
protection  of  employees  has  long  been,  and 
still  remains,  a  subject  for  debate  among 
those  knowledgeable  and  experienced  in  the 
electric  utility  industry  and  engineering 
fields.  OSHA's  concern  should  be  whether 
grounds  ftre  provided  in  such  a  manner  so  as 
to  provide  protection  for  workers,  and  not  the 
specific  location  of  the  grounds. 

In  developing  safe  work  practices  and 
procedures  for  the  construction  and 
maintenance  of  overhead  power  lines,  many 
factors  must  be  considered.  Grounding 
strategies  which  will  afford  maximum 
protection  for  workers  can  be  accomplished 
in  a  variety  of  ways  which  do  not  necessarily 
include  placing  grounds  at  the  very  locaUon 
where  workers  are  positioned. 

Others  supported  OSHA's  preference 
for  single  point  grounds  wherever 
possible  (Ex.  3-29.  3-53,  3-55,  3-107). 
At  the  hearing  and  in  the  post-hearing 
comment  period,  the  IBEW  went  further 
to  suggest  that  the  standard  provide  an 
equipotential  work  area  for  the  exposed 
employees  (Ex.  64:  DC  Tr.  543-545).  Mr. 
James  L.  Dushaw.  Director  of  the 
International  Brotherhood  of  Electrical 
Workers'  Safety  and  Health  Department 
testified  in  support  of  this  position  as 
follows: 

Reasonable  and  technically  sound 
provisions  for  protective  grounding  of  lines 
and  equipment  is  fundamental  to  Se  safety 
of  line  workers.  It  is  remarkable  that  the  well- 
recognized  concept  of  creating  [an] 
equipotential  work  rone  is  not  better 
accepted  and  established. 

The  hindamental  purpose  of  the 
equipotential  work  zone  is  to  minimize 
electric  current  flow  across  the  worker's 
body.  It  is  very  simple  and  should  be  easily 
understood. 

The  proposed  rule  requires  temporary 
protective  grounds  as  required  be  placed  at 
the  work  locaUon  or.  in  Uie  alternative,  on 
each  side  of  the  work  location  as  close  to  it 
as  possible. 

Given  the  stated  knowledge  about 
performance  of  protective  grounds  for  line 


workers  working  from  or  close  to  poles  or 
other  supporting  structures  that  are  at  ground 
potential  or  a  percentage  of  ground  potential, 
the  OSHA  proposal  does  not  provide 
adequate  protection  for  workers  where 
conductors  may  become  energized  as 
discussed  in  OSHA's  summary  and 
explanation  of  the  proposed  standard. 

It  has  become  clear  that,  standing  alone, 
grounds  installed  on  either  side  of  the  work 
location  or  bracketed  grounds  do  not  prevent 
potentially  lethal  current  from  reaching  and 
flowing  through  the  worker 

I  think  there  is  a  conception  here  that  with 
electrical  power  that  in  bracketed  grounds 
somehow  those  bracketed  ground."!  are  going 
to  stop  the  electric  current  from  fluwing 
through  the  worker  and  it  simply  doesn't 
happen.  The  current  takes  every  path. 

•  •         •         •         • 

Similarly,  grounds  installed  at  the  work 
location  without  bonding  or  connection 
directly  to  the  pole  or  structure  at  a  point 
close  or-below  the  work  area  does  not 
diminish  the  current  flow  through  the  worker 
who  is  In  contact  with  the  line  and  the 
structure  simultaneously. 

•  •         •         •         • 

Our  Union  recommends  that  OSHA  revise 
1910.269  paragraph  ((n)(3))  to  performance 
twsed  language  as  follows.  •  •  •  temporary 
protective  grounds  shall  he  placed  at 
locations  in  such  a  manner  as  to  prevent 
worker  exposure  to  hazardous  differences  in 
electrical  potentials.  (DC  Tr.  543-545) 

A  similar  performance-oriented 
approach  was  also  supported  by  the 
American  Public  Power  Association  and 
by  the  Tennessee  Vallev  Authority  (Ex. 
3-80.  3-82).  At  the  public  hearing.  EEI 
also  lent  limited  support  to  the  IBEW 
approach,  as  follows: 

The  proposed  language  that  vou  have  seen 
(that  was  contained  in  the  EEI/IBEW  draft)  is 
a  reflection  of  our  industry  safety  rules  and 
safe  work  practices  that  are  in  place  because 
they  work  and  we  urge  you  to  allow  these 
safe  practices  to  continue. 

In  the  alternative,  the  performance- 
oriented  language  that  was  submitted  the 
other  day  by  the  IBEW  through  Mr.  Dushaw's 
testimony  appears  to  be  an  acceptable  option 
that  would  provide  the  level  of  flexibility 
that  we  need.  (EJC  Tr.  930) 

OSHA  reviewed  the  accidents  in  Ex. 
9-2  and  Ex.  9-2A  for  those  involving 
improper  protective  grounding.  There 
were  nine  accidents  in  these  two 
exhibits  related  to  protective  grounding. 
In  three  Cases,  inadequate  grounds  were 
present.  Based  on  the  fact  that 
grounding  is  a  backup  measure, 
intended  to  provide  protection  only 
when  all  other  safety-related  work 
practices  fail.  OSHA  believes  that  this  is 
a  significant  incidence  of  faulty 
grounding.  Grounding  practices  that  do 
not  provide  an  equipotential  zone  in 
which  an  employee  is  safeguarded  from 
voltage  differences  do  not  provide 
complete  protection.  In  case  the  line  is 
accidentally  reenergized,  voltages  to 
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which  an  employee  would  be  exposed 
due  to  inadequate  grounding  would  be 
lethal,  as  can  be  seen  by  some  of  the 
exhibits  in  the  record  (Ex.  &-27,  57). 
The  employee  would  be  protected  only 
if  he  or  she  is  not  in  contact  with  the 
line  until  the  energy  source  is  cleared  by 
circuit  protective  devices." 

For  these  reasons,  OSHA  has  accepted 
the  IBEW  approach  to  the  problem. 
Final  §1910.269  (n)(3)  requires 
protective  grounds  to  be  so  located  and 
arranged  that  employees  are  not 
exposed  to  hazardous  differences  in 
potential.  The  final  rule  thus  allows 
employers  and  employees  to  use 
whatever  grounding  method  they  prefer 
as  long  as  employees  are  protected.  For 
employees  woridng  at  elevated  positions 
on  poles  and  towers,  single  point 
grounding  may  be  necessary,  together 
with  grounding  straps  to  provide  an 
equipotential  zone  for  the  worker. 
Employees  in  insulated  aerial  lifts 
working  at  midspan  between  two 
conductor  supporting  structures  may  be 
protected  by  grounding  at  convenient 
points  on  both  sides  of  the  work  area. 
Bonding  the  aerial  lift  to  the  grounded 
conductor  will  ensure  that  the  employee 
remains  at  the  potential  of  the 
conductor  in  case  of  a  fault.  Other 
methods  may  be  necessary  to  protect 
workers  on  the  ground,  including 
grounding  mats  and  insulating 
platforms.  The  Agency  believes  that  this 
performance-oriented  approach  will 
provide  the  flexibility  needed  by 
employers,  but  will  afford  the  best 
protection  to  employees. 

Paragraph  (n)(4)  contains 
requirements  that  grounding  equipment 
must  meet.  So  that  the  protective 
grounding  equipment  does  not  fail,  it  is 
required  to  have  an  ampwcity  high 
enough  so  that  the  fault  current  would 
be  carried  for  the  amount  of  time 
necessary  to  allow  protective  devices  to 
interrupt  the  circuit.  This  provision  is 
contained  in  paragraph  (n)(4)(i)  of  final 
§  1910.269.  One  commenter  noted  that 
the  fault  current  is  not  always  single- 
phase  to  ground  as  implied  by  the 
proposal,  but  can  also  be  phase  to  phase 
or  three-phase  to  ground  (Ex.  3-45).  The 
language  in  the  final  rule  requires  the 
protective  grounding  equipment  to  be 
able  to  carry  the  maximum  fault  current, 
regardless  of  the  type  of  fault.  Also,  as 
suggested  by  another  commenter  (Ex.  3- 
120).  OSHA  has  added  a  note 
referencing  the  ASTM  standard  on 
protective  grounding  equipment  (ASTM 
F855-83). 


Under  paragraph  (n)(4)(il),  the 
impedance  of  the  grounding  equipment 
is  required  to  be  low  enough  to  ensure 
the  quick  operation  of  the  protective 
devices.  As  recommended  oy  a 
commenter  (Ex.  3-40),  the  phrase 
"impedance  to  ground"  contained  in  the 
proposal  has  been  changed  to 
"impedance"  in  the  final  rule.  This 
change  recognizes  that  the  relevant 
impedance  is  sometimes  between 
phases  rather  than  between  phase  and 
ground,  and  the  revision  is  consistent 
with  the  modification  of  the  preceding 
paragraph. 

Paragraphs  (n)(4)(i)  and  {n)(4)(ii)  help 
ensure  the  prompt  clearing  of  the  circuit 
supplying  voltage  to  the  point  where  the 
employee  is  working.  Thus,  the 
grounding  equipment  limits  the 
duration  and  reduce  the  severity  of  any 
electric  shock,  though  it  does  not  itself 
prevent  shock  from  occurring. 

Paragraph  (n)(5)  of  §  1910.269 
requires  lines  and  equipment  that  are  to 
be  grounded  to  be  tested  for  voltage 
before  a  ground  is  installed.  If  a 
previously  installed  ground  is  evident, 
no  test  need  be  conducted.  This 
requirement  prevents  energized 
equipment  from  being  grounded,  which 
could  result  in  injury  to  the  employee 
installing  the  ground. 

The  proposed  version  of  this 
paragraph  would  have  required  the  test 
to  determine  that  the  line  or  equipment 
was  "absent  of  voltage".  Many 
commenters  suggested  that  the  standard 
require  only  that  the  line  or  equipment 
be  free  of  nominal  voltage  (Ex.  3-20,  3- 
33,  3-42,  3-44,  3-58,  3-69,  3-«0.  3-82, 
3-102.  3-112,  3-123;  DC  Tr.  719).  They 
argued  that  lines  which  are  deenergized 
frequently  have  voltage  induced  on 
them  from  other  nearby  energized  lines 
and  that  it  was  safe  to  install  grounds  as 
long  as  the  nominal  line  voltage  was 
absent.  OSHA  has  accepted  this 
argument.  Final  §1910.269(n)(5) 
requires  that  the  line  or  equipment  be 
free  of  nominal  voltage.'* 

Paragraphs  (n){6)  and  (n)(7)  set  forth 
the  procedure  for  installing  and 
removing  grounds.  To  protect 
employees  in  the  event  that  the 
"deenergized"  equipment  to  be 
grounded  is  or  becomes  energized,  the 
standard  requires  the  "equipment  end" 
of  the  grounding  device  to  be  applied 
last  and  removed  first  and  that  a  live- 
line  tool  be  used  for  both  procedures  in 
order  to  protect  workers. 


'^  Facilitating  the  opening  of  circuit  protective 
devices  is  another  function  of  protective  grounding. 
However,  on  llie  basis  of  the  record,  OSHA  believes 
this  is  secondary  to  providing  a  safe  area  in  which 
employees  can  work. 


'••'Nominal  voltage"  is  discussed  in  the 
definition  of  "voltage"  as  follows: 

The  nominal  voltage  of  a  system  or  circuit  is  the 
value  assigned  to  a  system  or  circuU  of  a  given 
voltage  class  for  the  purpose  of  convenient 
designation.  The  operating  voltage  of  the  system 
may  vary  above  or  below  this  value. 


The  prop>osal  would  have  required  the 
use  of  a  live-line  tool  or  "other  insulated 
device".  Several  commenters  were 
concerned  that  this  language  implied 
that  rubber  insulating  gloves  could  be 
used  to  install  and  remove  grounds  (Ex. 
3-11.  3-44.  3-58,  3-69,  3-71.  3-123). 
They  noted  that  it  was  unsafe  for  an 
employee  to  be  too  close  when 
connecting  or  disconnecting  a  ground 
and  urged  OSHA  to  eliminate  the  phrase 
"or  other  insulated  device"  from  the 
rule. 

The  Agency  agrees  with  these 
commenters  and  has  adopted  their 
suggestion  in  the  final  rule.  OSHA  will 
consider  any  device  that  is  insulated  for 
the  voltage  and  that  allows  an  employee 
to  apply  or  remove  the  ground  from  a 
safe  position  to  be  a  live-line  tool  for  the 
purposes  of  §  1910.269  (n)(6)  and  (n)(7). 
It  should  be  noted  that,  during  the 
periods  before  the  ground  is  installed 
and  after  it  is  removed,  the  line  or 
equipment  involved  must  be  considered 
as  energized  (under  paragraph  (1)(1)).  As 
a  result,  the  minimum  approach 
distances  specified  in  paragraph  (1)(2) 
apply  when  grounds  are  installed  or 
removed. 

With  certain  underground  cable 
installations,  a  fault  at  one  location 
along  the  cable  can  create  a  substantial 
potential  diiTerence  between  the  earth  at 
that  location  and  the  earth  at  other 
locations.  Under  normal  conditions,  this 
is  not  a  hazard.  However,  if  an 
employee  is  in  contact  with  a  remote 
ground  (by  being  in  contact  with  a 
conductor  that  is  grounded  at  a  remote 
station),  he  or  she  can  be  exposed  to  the 
difference  in  potential  (because  he  or 
she  is  also  in  contact  with  the  local 
ground).  To  protect  employees  in  such 
situations,  paragraph  (n)(8)  prohibits 
grounding  cables  at  remote  locations  if 
a  hazardous  potential  transfer  could 
occur  under  fault  conditions. 

Paragraph  (n)(9)  addresses  the 
removal  of  grounds  for  test  purposes. 
Under  the  proposal,  the  previously 
grounded  lines  and  equipment  would 
have  had  to  be  treated  as  energized 
while  they  remain  ungrounded. 

Several  commenters  objected  to  this 
proposed  provision  (Ex.  3-20.  3-42.  3- 
80,  3-101,  3-112).  They  were  concerned 
that  the  tests  could  not  be  performed  if 
the  equipment  was  considered 
energized.  To  correct  this  problem, 
some  of  these  commenters  suggested  the 
following  language  from  the  EEI/IBEW 
draft  standard: 

Grounds  may  be  tempwrarily  removed  only 

»*rhen  necessary  for  test  pumoses  and  mntinn 

shall  be  exercised  during 


Grounds  may  be  tempwrarily  removed  only 
when  necessary  for  test  purposes  and  caution 
shall  be  exercised  during  the  test  procedures. 
(Ex.  2-3) 
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OSHA  acknowledges  the  problems 
that  the  proposed  rule  would  have 
caused.  However,  the  Agency  does  not 
believe  that  the  language  proposed  in 
the  EEI/IBEW  draft  contains  any 
safeguards  for  employees.  Certainly, 
such  a  requirement  would  be  difficult  to 
enforce.  To  resolve  this  issue,  OSHA  has 
adopted  the  following  language  in  fmal 
§1910.269(n)(9): 

Grounds  may  be  removed  temporarily 
during  tests.  During  the  test  procedure,  the 
employer  shall  ensure  that  each  employee 
uses  insulating  equipment  and  is  isolated 
from  any  hazards  involved,  and  the  employer 
shall  institute  any  additional  measures  as 
may  be  necessary  to  protect  each  exposed 
employee  in  case  the  previously  grounded 
lines  and  equipment  become  energized. 

The  examples  of  precautions  that 
should  be  taken  are  based  on 
suggestions  of  New  Hampshire  Electric 
Cooperative,  Inc.,  Federated  Rural 
Electric  Insurance  Company,  National 
Utility  Training  and  Safety  Education 
Association,  and  Oglethorpe  Power 
Company  (Ex.  3-11.  3-44.  3-58,  3-102). 
OSHA  believes  that  this  approach  will 
address  the  concerns  of  the  commenters 
objecting  to  the  proposal  but  will  still 
protect  employees. 

Paragraph  (o).  Paragraph  (o)  of  final 
§  1910.269  sets  forth  safety  work 
practices  covering  electrical  hazards 
arising  out  of  the  special  testing  of  lines 
and  equipment  (namely,  in-service  and 
out-of-service,  as  well  as  new,  lines  and 
equipment)  to  determine  maintenance 
needs  and  fitness  for  service.  Generally, 
the  need  to  conduct  tests  on  new  and 
idle  lines  and  equipment  as  part  of 
normal  checkout  procedures,  in 
addition  to  maintenance  evaluation,  is 
specified  in  the  National  Electrical 
Safety  Code  (ANSI  C2).  Basically,  as 
stated  in  paragraph  (o)(l).  the  rules 
apply  only  to  testing  involving  interim 
measurements  utilizing  high  voltage, 
high  power,  or  combinations  of  both,  as 
opposed  to  testing  involving  continuous 
measurements  as  in  routine  metering, 
relaying  and  normal  line  work. 

For  the  purposes  of  these 
requirements,  high-voltage  testing  is 
assumed  to  involve  voltage  sources 
having  sufficient  energy  to  cause  injury 
and  having  magnitudes  generally  in 
excess  of  1000  volts,  nominal.  High- 
power  testing  involves  sources  where 
fault  currents,  load  currents, 
magnetizing  currents,  or  line  dropping 
currents  are  used  for  testing,  either  at 
the  rated  voltage  of  the  equipment 
under  test  or  at  lower  voltages. 
Paragraph  (o)  covers  such  testing  in 
laboratories,  in  shops  and  substations, 
and  in  the  field  and  on  transmission  and 
distribution  lines. 


Examples  of  typical  special  tests  in 
which  either  high-voltage  sources  or 
high-power  sources  are  used  as  part  of 
operation  and  maintenance  of  electric 
power  generation,  transmission,  and 
distribution  systems  include  cable-fault 
locating,  large  capacitive  load  tests,  high 
current  fault-closure  tests,  insulation 
resistance  and  leakage  tests,  direct- 
current  proof  tests,  and  other  tests 
requiring  direct  connection  to  power 
lines. 

Excluded  from  the  scope  of  paragraph 
(o)  are  routine  inspection  and 
maintenance  measurements  made  by 
qualified  employees  in  accordance  with 
established  work  practice  rules  where 
the  hazards  associated  with  the  use  of 
intrinsic  high-voltage  or  high-power 
sources  require  only  those  normal 
precautions  peculiar  to  such  periodic 
work.  Obviously,  the  work  practices  for 
these  routine  tests  must  comply  with 
the  rest  of  final  §  1910.269.  Because  this 
type  of  testing  poses  hazards  that  are 
identical  to  other  types  of  routine 
electric  power  generation,  transmission, 
and  distribution  work,  OSHA  has 
determined  that  the  requirements  of 
§  1910.269  excluding  paragraph  (o) 
adequately  protect  employees 
performing  these  tests.  Two  typical 
examples  of  such  excluded  test  work 
procedures  would  be  "phasing-out" 
testing  and  testing  for  a  "no  voltage" 
condition.  To  clarify  the  scope  of  this 
paragraph  in  the  final  rule,  as  suggested 
by  two  commenters  (Ex.  3-20,  3-80),  a 
note  to  this  effect  has  been  added  after 
paragraph  (o)(l).  Additionally,  because 
the  scope  of  final  §  1910.269  has  been 
extended  to  cover  non-utilities, 
proposed  language  limiting  the 
application  of  paragraph  (o)  to  electric 
utilities  has  been  removed.  (See  the 
discussion  of  final  §1910.269(a)(l)(i).) 

Paragraph  (o)(2)(i)  of  final  §  1910.269 
requires  employers  to  establish  work 
practices  governing  employees  engaged 
in  certain  testing  activities.  These  work 
practices  are  intended  to  delineate 
precautions  that  employees  must 
observe  for  protection  from  the  hazards 
of  high-voltage  or  high-power  testing. 
For  example,  if  high-voltage  sources  are 
used  in  the  testing,  employees  are 
required  to  follow  the  safety  practices 
established  under  paragraph  (o)(2)(i)  to 
protect  against  such  typical  hazards  as 
inadvertent  arcing  or  voltage  overstress 
destruction,  as  well  as  accidental 
contact  with  objects  which  have  become 
residually  charged  by  induced  voltage 
from  electric  field  exposure.  If  high- 
power  sources  are  used  in  the  testing, 
employees  are  required  to  follow 
established  safety  practices  to  protect 
against  such  typical  hazards  as  ground 
voltage  rise  as  well  as  exposure  to 


excessive  electromagnetically-caused 
physical  forces  associated  with  the 
passage  of  heavy  current. 

These  practices  apply  to  work 
performed  at  both  permanent  and 
temporary  test  areas  (that  is,  areas 
permanently  located  in  the  controlled 
environment  of  a  laboratory  or  shop  and 
in  areas  temporarily  located  in  a  non- 
controlled  field  environment).  At  a 
minimum,  the  safety  work  practices  are 
required  to  cover  the  following  types  of 
test-associated  activities: 

(1)  Guarding  the  test  area  to  prevent 
inadvertent  contact  with  energized 
parts, 

(2)  Safe  grounding  practices  to  be 
observed, 

(3)  Precautions  to  be  taken  in  the  use 
of  control  and  measuring  circuits,  and 

(4)  Periodic  checks  of  field  test  areas. 
Peiragraph  (o)(2)(ii)  complements  the 

general  rule  on  the  use  of  safe  work 
practices  in  test  areas  with  a 
requirement  that  all  employees  involved 
in  this  type  of  work  be  trained  in  these 
safety  test  practices.  This  paragraph 
further  requires  a  periodic  review  of 
these  practices  to  be  conducted  from 
time  to  time  as  a  means  of  providing 
reemphasis  and  updating. 

Although  specific  work  practices  used 
in  test  areas  are  generally  unique  to  the 
particular  test  being  conducted,  three 
basic  elements  affecting  safety  are 
commonly  found  to  some  degree  at  all 
test  sites:  Guarding,  grounding,  and  the 
safe  utilization  of  control  and  measuring 
circuits.  By  considering  safe  work 
practices  in  these  three  categories, 
OSHA  has  attempted  to  achieve  a 
performance-oriented  standard 
applicable  to  high-voltage  and  high- 
power  testing  and  test  facilities. 

OSHA  believes  that  guarding  can  best 
be  achieved  when  it  is  provided  both 
around  and  within  test  areas.  By 
controlling  access  to  all  parts  that  are 
likely  to  become  energized  by  either 
direct  or  inductive  coupling,  the 
standard  will  prevent  accidental  contact 
by  employees.  Paragraph  {o)(3){i) 
requires  permanent  test  areas  to  be 
guarded  by  having  them  completely 
enclosed  by  walls  or  some  other  type  of 
physical  barrier.  In  the  case  of  field 
testing^paragraph  (o)(3)(ii)  attempts  to 
achieve  a  level  of  safety  for  temporary 
test  sites  comparable  to  that  achieved  in 
laboratory  test  areas.  For  these  areas,  a 
bcirricade  of  tapes  and  cones  or 
observation  by  an  attendant  are 
acceptable  methods  of  guarding. 

Three  commenters  objected  to  the 
specification  of  safety  tape  with  signs  as 
the  only  acceptable  type  of  barricade  or 
barrier  (Ex.  3-69,  3-82,  3-112).  They 
suggested  a  performance-oriented 
approach  that  would  accept  other  types 
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of  barriers  or  barricades.  OSHA  has 
accepted  this  suggestion.  Final 
§  1910.269{o)(3)(ii)(B)  accepts  any 
barrier  or  barricade  that  provides  a 
means  of  limiting  access  to  the  test  area 
physically  and  visually  equivalent  to 
safety  tape  with  signs. 

Since  the  effectiveness  of  the 
temporary  guarding  means  can  be 
severely  compromised  by  failing  to 
remove  it  when  it  is  not  required, 
frequent  safety  checks  must  be  made  to 
monitor  its  use.  For  example,  leaving 
barriers  in  place  for  a  week  at  a  time 
when  testing  is  performed  only  an  hour 
or  two  per  day  is  likely  to  result  in 
disregard  for  the  barriers.  For  this 
reason,  paragraph  (o)(3)(iii)  requires  the 
temporary  barriers  to  be  removed  when 
they  are  no  longer  needed. 

Within  test  areas,  whether  temporary 
or  permanent,  additional  safety  can  be 
achieved  by  observing  the  guarding 
practices  that  control  access  to  test 
areas.  Paragraph  (o)(3)(iv)  therefore 
requires  that  such  guarding  be  provided 
if  the  test  equipment  or  apparatus  under 
test  may  become  energized  as  part  of  the 
testing  by  either  direct  or  inductive 
coupling.  A  combination  of  guards  and 
barriers,  preferably  interlocked,  is 
intended  to  provide  protection  to  all 
employees  in  the  vicinity. 

Suitable  grounding  is  another 
important  work  practice  that  can  be 
employed  for  the  protection  of 
personnel  from  the  hazards  of  high- 
voltage  or  high-power  testing.  If  high 
currents  are  intentionally  employed  in 
the  testing,  an  isolated  ground-return 
conductor,  adequate  for  the  service,  is 
required  so  that  no  intentional  passage 
of  heavy  current,  with  its  attendant 
voltage  rise,  will  occur  in  the  ground 
grid  or  in  the  earth.  Another  safety 
consideration  involving  grounding  is 
that  all  conductive  parts  accessible  to 
the  test  operator  during  the  time  that  the 
equipment  is  operating  at  high  voltage 
be  maintained  at  ground  potential, 
except  portions  of  the  equipment  that 
are  isolated  from  the  test  operator  by 
suitable  guarding.  Paragraph  (o)(4}  of 
final  §  1910.269  contains  requirements 
for  proper  grounding  at  test  sites. 
Paragraph  {o)(4)(i)  requires  that 
grounding  practices  be  established  and 
implemented  for  test  facilities  and  that 
the  basic  groimding  practice  be  to  treat 
as  energized  all  ungrounded  terminals 
of  test  equipment  or  apparatus  under 
test  until  reliably  determined  otherwise. 
Paragraph  (o)(4)(ii)  requires  visible 
grounds  to  be  properly  applied  before 
work  is  performed  on  the  circuit  or  item 
or  apparatus  under  test. 

Paragraph  (o)(4)(iii)  addresses  hazards 
resulting  from  the  use  of  inadequate 
ground-returns  in  which  a  voltage  rise 


in  the  groimd  grid  or  in  the  earth  can 
result  whenever  high  currents  are 
employed  in  the  testing.  Test  personnel 
who  may  be  exposed  to  such  potentials 
are  required  to  be  protected  from  the 
hazards  involved. 

Proposed  §  1910.269(o)(4)(iii)  would 
have  required  the  employer  to  establish 
an  essentially  equipotential  safe  area 
through  the  use  of  an  isolated  ground- 
return  system.  Three  commenters 
objected  to  this  requirement  (Ex.  3-20, 
3-35.  3-80).  Exemplifying  their 
objections,  Mr.  Eldon  A.  Oatton  of  the 
Department  of  Water  and  Power  of  the 
aty  of  Los  Angeles  submitted  the 
following  comment: 

To  insure  the  validity  of  test  results, 
occasionally  power  systems  must  be  tested 
under  actual  operating  conditions.  These 
tests  can  require  high  ground  currents  (e.g., 
system  fault  tests).  To  fully  test  control  and 
protective  relay  system  response  or  power 
system  recovery  characteristics  during  a 
major  disturbance,  testing  must  be  as  realistic 
as  possible.  This  is  not  accomplished  by 
requiring  an  isolated  ground  current  return 
system  from  a  fault  staged  miles  from  the 
power  system  facility. 

Before  performing  such  operational  tests, 
qualified  electrical  engineers  study  system 
conditions  and  develop  appropriate  test 
plans.  The  primary  responsibility  of 
individuals  writing  these  test  plans  is  to 
assure  the  safety  of  personnel  and  equipment 
under  expected  and  unexpected  conditions. 
Utilities  have  a  long  history  of  safety  when 
staging  tests  requiring  large  ground  currents. 
|Ex.  3-201 

OSHA  agrees  that,  under  such 
conditions,  it  is  not  reasonable  to 
require  an  isolated  ground-return 
conductor  system.  Therefore,  paragraph 
(o)(4)(iii)  of  final  §  1910.269  provides  an 
exception  to  the  requirement  for  such  a 
system.  The  exception  applies  if  the 
isolated  ground-return  cannot  be 
provided  because  of  the  distance 
involved  and  if  employees  are  protected 
from  hazardous  step  and  touch 
potentials  that  may  develop. 
Consideration  must  always  be  given  to 
the  possibility  of  voltage  gradients 
developing  in  the  earth  during  impulse, 
short-circuit,  inrush,  or  oscillatory 
conditions.  Such  voltages  may  appear 
between  the  feet  of  an  observer,  or 
between  his  or  her  body  and  a  grounded 
object,  and  are  usually  referred  to  as 
"step"  and  "touch"  potentials. 
Examples  of  acceptable  protection  from 
step  and  touch  potentials  include 
suitable  electrical  protective  equipment 
and  the  removal  of  employees  from 
areas  that  may  expose  them  to 
hazardous  potentials. 

Another  grounding  situation  is 
recognized  by  paragraph  (o)(4)(iv)  in 
which  grounding  through  the  power 
cord  of  test  equipment  may  be 


inadequate  and  actually  increase  the 
hazard  to  test  operators.  Normally,  an 
equipment  grounding  conductor  is 
required  in  the  power  cord  of  test 
equipment  to  connect  it  to  a  grounding 
connection  in  the  power  receptacle. 
However,  in  some  circumstances,  this 
practice  can  prevent  satisfactory 
measurements,  or  current  induced  in 
the  grounding  conductor  can  cause  a 
hazard  to  personnel.  If  these  conditions 
exist,  the  use  of  the  equipment 
grounding  conductor  within  the  cord  is 
not  mandatory,  and  paragraph  (o)(4)(iv) 
requires  that  an  equivalent  safety 
ground  be  provided. 

Paragraph  (o)(4)(v)  further  requires 
that  a  ground  be  placed  on  the  high- 
voltage  terminal  and  any  other  exposed 
terminals  when  the  test  area  is  entered 
after  equipment  is  deenergized.  In  the 
case  of  high  capacitance  equipment  or 
apparatus,  before  a  direct  ground  can  be 
applied,  the  initial  grounding  discharge 
must  be  accomplished  through  a  resistor 
having  an  adequate  energy  rating. 

Paragraph  (o)(4){vi)  recognizes  the 
hazards  associated  with  field  testing  in 
which  test  trailers  or  test  vehicles  are 
used.  In  addition  to  requiring  the 
chassis  of  such  vehicles  to  be  grounded, 
paragraph  (o)(4)(vi)  provides  for  a 
performance-oriented  approach  by 
requiring  that  protection  be  provided 
against  hazardous  touch  potentials  by 
bonding,  by  insulation,  or  by  isolation. 
The  protection  provided  by  each  of 
these  methods  is  described  in  the 
following  examples: 

(1)  Protection  by  bonding  can  be 
effected  by  providing,  around  the 
vehicle,  an  area  covered  by  a  metallic 
mat  or  mesh  of  substantial  cross-section 
and  low  impedance  which  is  bonded  to 
the  vehicle  at  several  points  and  is  also 
bonded  to  an  adequate  number  of  driven 
ground  rods  or,  where  available,  to  an 
adequate  number  of  accessible  points  on 
the  station  ground  grid.  All  bonding 
conductors  must  be  of  sufficient 
electrical  size  to  keep  the  voltage 
developed  during  maximum  anticipated 
current  tests  at  a  safe  value.  The  mat 
must  be  of  a  size  which  precludes 
simultaneous  contact  with  the  vehicle 
and  with  the  earth  or  with  metallic 
structures  not  adequately  bonded  to  the 
mat. 

(2)  Protection  by  insulation  can  be 
accomplished,  for  example,  by 
providing  around  the  vehicle  an  area  of 
dry  wooden  planks  covered  with  rubber 
insulating  blankets.  The  physical  extent 
of  the  insulated  area  must  be  sufficient 
to  prevent  simultaneous  contact  with 
the  vehicle,  or  the  ground  lead  of  the 
vehicle,  and  with  the  earth  or  with 
metallic  structures  in  the  vicinity. 
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(3)  Protection  by  isolation  can  be 
implemented  by  providing  an  effective 
means  to  exclude  personnel  from  any 
area  where  simultaneous  contact  could 
be  made  with  the  vehicle  (or  conductive 
parts  electrically  connected  to  the 
vehicle)  and  with  other  conductive 
materials.  A  combination  of  barriers 
together  with  effective,  interlocked 
restraints  may  be  employed  to  prevent 
the  inadvertent  exit  from  the  vehicle 
during  the  testing. 

Finally,  a  third  category  of  safe  work 
practices  applicable  to  employees 
performing  testing  work,  which 
complements  the  first  two  safety  work 
practices  of  guarding  and  grounding, 
involves  work  practices  associated  with 
the  installation  of  control  and 
measurement  circuits  utilized  at  test 
facilities.  Practices  necessary  for  the 
protection  of  personnel  and  equipment 
from  the  hazards  of  high-voltage  or 
high-power  testing  must  be  observed  for 
every  test  where  special  signal-gathering 
equipment  is  used  (that  is,  meters, 
oscilloscopes,  and  other  special 
instruments).  In  addition,  special 
settings  of  protective  relays  and  the  re- 
examination of  backup  schemes  may  be 
necessary  to  ensure  an  adequate  level  of 
safety  during  the  tests  or  to  minimize 
the  effects  of  the  testing  on  other  parts 
of  the  system  under  test.  As  a 
consequence,  paragraphs  (o)(5)(i) 
through  (o)(5)(iii)  address  the  principal 
safe  work  practices  involving  control 
and  measuring  circuit  utilization  within 
the  test  area. 

Generally  control  and  measuring 
circuit  wiring  should  remain  within  the 
test  area.  If  this  is  not  possible,  however, 
paragraph  (o){5)(i)  covers  requirements 
to  minimize  hazards  should  it  become 
necessary  to  have  the  test  wiring  routed 
outside  the  test  area.  Cables  and  other 
wiring  must  be  contained  within  a 
grounded  metallic  sheath  and 
terminated  in  a  grounded  metal 
enclosure,  or  other  precautions  must  be 
taken  to  provide  equivalent  safety. 

Paragraph  (o)(5)(ii)  covers  the 
avoidance  of  possible  hazards  arising 
from  inadvertent  contact  with  energized 
accessible  terminals  or  parts  of  meters 
and  other  test  instruments.  Meters  with 
such  terminals  or  parts  must  be  isolated 
from  test  personnel. 

Work  practices  involving  the  proper 
routing  and  connection  of  temporary 
wiring  to  protect  against  damage  are 
covered  in  paragraph  (o)(5)(iii).  This 
paragraph  also  requires  the  various 
functional  wiring  used  for  the  test  set- 
up to  be  kept  separate,  to  the  maximum 
extent  possible,  in  order  to  minimize  the 
coupling  of  hazardous  voltages  into  the 
control  and  measuring  circuits. 


A  final  safety  work  practice 
requirement  related  to  control  circuits  is 
addressed  by  paragraph  (o)(5)(iv).  This 
paragraph  requires,  if  employees  are 
present  within  the  guarded  test  area 
during  the  test,  a  test  observer  who  can, 
in  cases  of  emergency,  immediately 
deenergize  all  test  circuits  for  safety 
purposes. 

Smce  the  environment  in  which  field 
tests  are  conducted  differs  in  important 
respects  from  that  of  laboratory  tests, 
extra  care  must  be  taken  to  ensure 
appropriate  levels  of  safety.  Permanent 
fences  and  gates  for  isolating  the  field 
test  area  are  not  usually  provided,  nor 
is  there  a  permanent  conduit  for  the 
instrumentation  and  control  wiring.  As 
a  further  hazard,  there  may  be  other 
sources  of  high-voltage  electric  energy 
in  the  vicinity  in  addition  to  the  source 
of  test  voltage. 

It  is  not  always  possible  in  the  field 
to  prevent  ingress  of  persons  into  a  test 
area  physically,  as  is  accomplished  by 
the  fences  and  interlocked  gates  of  the 
laboratory  environment.  Consequently, 
readily  recognizable  means  are  required 
to  discourage  such  ingress;  and,  before 
test  potential  or  current  is  applied  to  a 
test  area,  the  test  operator  in  charge 
must  ensure  that  all  necessary  barriers 
are  in  place. 

As  a  consequence  of  these  safety 
considerations,  paragraph  (o)(6)(i)  calls 
for  a  safety  check  to  be  made  at 
temporary  or  field  test  areas  at  the 
beginning  of  each  group  of  continuous 
tests  (that  is.  a  series  of  tests  conducted 
one  immediately  after  another). 
Paragraph  (o)(6)(ii)  requires  that,  as  a    ' 
minimum  for  the  safety  check,  the 
person  responsible  for  the  testing  verify, 
before  the  initiation  oTa  continuous 
period  of  testing,  the  status  of  a  general 
group  of  safety  conditions.  These 
conditions  include  the  state  of  guards 
and  status  signals,  the  marking  of 
disconnects,  the  provision  of  ground 
connections  and  personal  protective 
equipment,  and  the  separation  of 
circuits. 

Paragraph  (p).  Requirements  for 
mechanical  equipment  are  contained  in 
§  1910.269.  (Subpart  N  of  Part  1910 
contains  additional  requirements  related 
to  specific  types  of  lifting  equipment.) 

Paragraph  (p)(l)  sets  forth  general 
requirements  for  mechanical  equipment 
used  in  the  generation,  transmission,  or 
distribution  of  electric  power.  Paragraph 
(p)(l)(i)  requires  the  critical  safety 
components"  of  mechanical  elevating 


and  rotating  equipment  to  be  inspected 
before  use  on  each  shift.  Some 
commenters  were  concerned  that  this 
provision,  as  proposed,  would  require 
the  disassembly  of  components  of 
mechanical  equipment  each  time  it  was 
used  (Ex.  3-20,  3-22,  3-62).  This  was 
not  the  intent  of  this  paragraph.  OSHA 
has  worded  the  provision  in  the  final 
rule  to  make  it  clear  that  a  thorough 
visual  inspection  is  required.  It  is  not 
necessary  to  disassemble  equipment  to 
perform  a  visual  inspection. 

Paragraph  (p)(l)(iO  requires  a  reverse 
signal  alarm  or  a  designated  employee  ■"< 
to  signal  when  it  is  safe  to  back  up  the 
vehicle  for  vehicles  operated  under 
certain  conditions  exposing  an 
employee  to  hazards.  (It  is  not  intended 
for  this  provision  to  require  the 
presence  of  a  second  employee.  If  the 
driver  of  the  equipment  is  the  only 
employee  present  and  if  no  employees 
would  be  exposed  to  the  hazards  of 
vehicle  backup,  the  standard  would  not 
apply.)  This  provision  is  based  on 
existing  §§  1926.601(b)(4)  and 
1926.602(a)(9)(ii),  which  apply  to 
construction.  Because  the  same 
equipment  is  used  for  electric  power 
generation,  transmission,  and 
distribution  work  during  maintenance, 
as  well  as  construction,  and  because  the 
type  of  work  being  performed  is  similar 
in  both  situations.  OSHA  believes  it  is 
appropriate  to  make  the  requirements 
applying  to  this  equipment  the  same 
whether  maintenance  or  construction 
work  is  being  performed. 

Paragraph  (pj(l)(iii)  prohibits  the 
operator  of  an  electric  line  truck  from 
leaving  his  or  her  position  at  the 
controls  while  a  load  is  suspended, 
unless  the  employer  can  demonstrate 
that  no  employee,  including  the 
operator,  might  be  endangered.  This 
ensures  that  the  operator  will  be  at  the 
controls  if  an  emergency  arises  that 
necessitates  moving  the  suspended  load. 
For  example,  due  to  wind  or  unstable 
soil,  the  equipment  might  start  to  tip 
over.  Having  the  operator  at  the  controls 
ensures  that  corrective  action  can  be 
taken  quickly  enough  to  prevent  an 
accident.  Equivalent  requirements  for 
truck  cranes  and  derricks  are  contained 
in§§-T910.180(h)(4)(i)and 
1910.181(i)(4)(i),  respectively,  which 
also  apply  to  those  types  of  equipment. 

Paragraph  (p)(l)(iv)  requires  roll-over 
protective  structures  to  be  provided  on 


"The  critical  safety  components  of  aerial  lifts  are 
identiTied  in  §  1910.67(c)(4i  as  being  components 
whose  failure  would  result  in  a  free  fall  or  free 
rotation  of  the  boom.  A  note  has  been  included 
following  paragraph  (p)(l)(i)of  final  $1910.269 
similarly  defining  these  components  in  the  electric 


power  generation,  transmission,  and  distribution 
standard. 

™  A  designatftd  employee  is  someone  who  is 
designated  by  the  employer  to  perform  specific 
duties  under  the  terms  of  the  standard  and  who  is 
knowledgeable  in  the  construction  and  operation  of 
the  equipment  and  the  hazards  involved.  (See 
8  1910.269(x).  Definitions) 
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certain  types  of  mechanical  equipment. 
The  equipment  listed  in  this  paragraph 
is  frequently  used  for  electric  power 
generation,  transmission,  and 
distribution  work  during  construction, 
and  Subpart  VV  of  Part  1926,  which 
contains  the  same  list,  already  requires 
this  equipment  to  have  such  protection. 
The  final  rule  extends  the  protection 
afforded  by  the  construction  standards 
to  operations  that  do  not  involve 
construction  work.  The  roll-over 
protective  structures  must  conform  to 
subpart  W  of  part  1926. 

Paragraph  (p)(2)  sets  forth 
requirements  for  outriggers.  Paragraph 
(p)(2)(i)  requires  vehicular  equipment 
provided  with  outriggers  to  be  operated 
with  the  outriggers  extended  and  firmly 
set  as  necessary  for  the  stability  of  the 
equipment  in  the  particular 
configuration  involved.  The  stability  of 
the  equipment  in  various  configurations 
is  normally  provided  by  the 
manufacturer,  but  it  can  also  be  derived 
through  engineering  analysis.  This 
paragraph  also  prohibits  the  outriggers 
from  being  extended  or  retracted  outside 
the  clear  view  of  the  operator  unless  all 
employees  are  outside  the  range  of 
•  possible  equipment  motion.  Paragraph 
(p){2)(ii)  applies  where  the  work  area  or 
terrain  precludes  the  use  of  outriggers 
and  Hmits  the  operation  of  the 
equipment  only  within  the  maximum 
load  ratings  as  specified  by  the 
manufacturer  for  the  particular        ! 
configuration  without  outriggers.  These 
two  paragraphs  help  ensure  the  stability 
of  the  equipment  while  loads  are  being 
handled  and  prevent  injuries  caused  by 
extending  outriggers  into  employees. 
(Additional  requirements  for  the  use  of 
outriggers  on  truck  cranes  are  contained 
in§1910.180(h)(3)(ix).) 

A  few  of  the  accident  descriptions 
submitted  into  the  record  by  OSHA 
indicated  that  fatalities  are  occurring 
because  of  the  use  of  aerial  lift  buckets 
to  move  overhead  power  hnes  (Ex.  9-1, 
9-2).  The  employees  in  the  aerial  lift 
were  killed  when  the  unrestrained  line 
slid  up  the  bucket  and  contacted  the 
employee  (in  two  cases)  or  when  current 
passed  through  a  leakage  hole  in  the 
bottom  of  the  bucket  (in  the  other  case). 
In  order  to  prevent  such  accidents,  the 
Agency  requested  public  comment  on  a 
possible  prohibition  against  moving  or 
contacting  overhead  power  lines  with 
the  bucket  of  an  aerial  lift  (54  FR 
30404). 

The  following  discussion  with  the 
IBEW  witnesses  represents  the  most 
detailed  and  useful  information  in  the 
record  on  this  issue: 

Ms.  Thurber  I  would  like  to  ask  your 
comments  on  (this  issue]. 


Mr.  Oushaw:  Given  the  proper  equipment, 
I  see  no  reason  to  prohibit  moving  of  aerial 
conductors  with  aerial  lift  equipment  and 
bucket  trucks.  Pieces  of  equipment  are 
designed  to  do  just  exactly  that. 

And  it  certainly  in  many  cases  puts  a  man 
in  a  safer  configuration  than  [if]  he  [were]  to 
do  it  by  some  other  means. 

The  cases  talked  about  there,  with  the  hole 
in  the  bottom  of  the  bucket  truck.  I  don't 
know  what  you  can  do  to  prevent  that.  If 
somebody  doesn't  like  the  water  in  the 
bottom  of  the  bucket  truck  and  decides  to 
take  a  drill  and  drill  a  hole  to  let  the  water 
out.  he  has  bridged  the  insulating  quality  of 
the  bucket  truck  and  put  himself  in  a  bad 
position,  which  should  be  prevented  under 
any  circumstances. 

Ms.  Thurber  What  about  those  instances 
where  the  cable  will  knock  a  person  out. 
slide  over  and  knock  a  person  out  of  a 
bucket?  Is  there  a  way  to  prevent  that? 

Mr.  Oushaw:  Well.  I  don't  know.  That  can 
happen. 

Ms.  Thurber:  Electrocute  him  and  knock 
him  out. 

Mr.  Dushaw:  If  you  have  lost  control  of  the 
job  site  to  that  extent,  this  could  happen 
whether  a  person  is  in  a  bucket  truck,  on  a 
pole  or  flying.  It  doesn't  make  any  difference. 
Obviously  he  has  lost  control  of  something 
there  that  is  not  the  fault  of  the  equipment 
itself  but  the  planning  of  the  job. 

Ms.  Thurber:  Can  you  tell  me  if  bucket 
trucks  are  designed  to  move  cables?  We  are 
talking  about  when  a  bucket  truck  is 
designed  to  move  a  cable,  not  when  one  is 
standing  on  a  bucket  working  on  a  cable  or 
something. 

Mr.  MacOonald:  Yes.  they  are.  It  depends 
on  their  load-lifting  capacity. 

Mr.  OzzeUo:  They  make  a  [device]  that  is 
attached  to  the  aerial  unit  and  on  that 
Idevicel  you  can  attach  the  electric  wires. 
Then  you  can  lift  those  wires  up  off  the 
cross-arm.  You  can  replace  the  cross-anm  or 
lower  that  [device]  down  and  reattach  those 
wires  to  the  cross-arm.  That  is  a  nonnal 
procedure.  The  [device]  is  made  out  of 
fiberglas[s]  and  is  theoretically  tested  on  a 
periodic  basis. 

Ms.  Thurber  Let  me  let  David  follow  up 
on  that  just  briefly. 

Mr.  Wallis:  The  two  cases  in  the  record 
were  not  using  the  equipment  you 
mentioned.  The  bucket  itself  was  used  to 
push  the  conductors  out  of  the  way. 

Mr.  Ozzello:  That  was  a  misuse  of  the 
equipment. 

Mr.  Wallis:  So  should  that  practice  be 
prohibited? 

Mr.  Ozzello:  Yes  it  should  be.  That  is 
misuse  of  the  equipment.  The  equipment  was 
not  designed  to  be  used  in  that  manner. 
Mr.  Walhs:  Okay.  Thank  you. 
Mr.  Dushaw:  I  would  say  that  with  that  a 
consideration  here  is  what  the  load  is  you  are 
lifting. 

Mr.  Ozzello:  There  are  devices  that  will 
measure  that  load  to  keep  you  from 
exceeding  the  load  limit  of  the  vehicle.  [DC 
Tr.  604-606] 

Proposed  §  1910.269{p)(3)  addressed 
loads  applied  to  lifting  equipment.  As 
proposed,  this  provision  would  have 


limited  the  maximum  load  to  be  lifted. 
Based  on  the  testimony  of  the  IBEW 
witnesses  and  on  the  accident 
descriptions  in  the  record,  OSHA  * 
believes  that  this  provision  should  be 
broadened  to  extend  to  all  typ)es  of  loads 
applied  to  mechanical  equipment.  It  is 
important  for  mechanical  equipment  to 
be  used  within  its  design  Hmitatiqns  so 
that  the  lifting  equipment  does  not  fail 
during  use  and  so  that  employees  are 
not  otherwise  endangered.  Therefore, 
OSHA  has  adopted  the  following 
language  in  paragraph  (p)(3)  of  final 
§1910.269: 

Mechanical  equipment  used  to  lift  or  move 
lines  or  other  material  shall  be  used  within 
its  maximum  load  rating  and  other  design 
limitations  for  the  conditions  under  which 
the  work  is  t)eing  performed. 

This  provision  will  better  protect 
employees  than  the  comparable 
provision  in  the  proposal. 

Even  in  electric-utility  operations, 
contact  with  live  parts  through 
mechanical  equipment  causes  many 
fatalities  each  year.  A  sample  of  typical 
accidents  involving  the  operation  of 
mechanical  equipment  near  overhead 
lines  is  given  in  Table  5.  Industry 
practice  and  existing  rules  in  subpart  V 
of  the  Construction  Standards  require 
aerial  lifts  and  truck-mounted  booms  to 
be  kept  away  from  exposed  energized 
lines  and  equipment  at  distances  greater 
than  or  approximately  equal  to  those  set 
forth  in  Table  R-6.  However,  some 
contact  with  the  energized  parts  does 
occur  during  the  hundreds  of  thousands 
of  operations  carried  out  near  overhead 
power  lines  each  year.  If  the  equipment 
operator  is  distracted  briefly  or  if  the 
distances  involved  or  the  speed  of  the 
equipment  towards  the  line  is 
misjudged,  contact  with  the  lines  is  the 
expected  result,  rather  than  simple 
coincidence,  especially  when  the 
minimum  approach  distances  are 
relatively  small.  Mr.  James  L.  Dushaw  of 
the  IBE\V  agreed  stating.  "It  is 
impractical  and  dangerous  to  believe 
that  electrical  contact  with  uninsulated 
vehicular  equipment  or  suspended 
loads  such  as  occurs  in  Ipole-Isetting  or 
any  other  operations  can  simply  be 
avoided  (DC  Tr.  547]."  Because  these 
types  of  contacts  cannot  be  totally 
avoided,  OSHA  believes  that  additional 
requirements  are  necessary  for  operating 
mechanical  devices  near  exposed 
energized  lines.  Paragraph  (p)(4)  of  final 
§  1910.269  addresses  this  problem. 

Proposed  paragraph  (p)(4)(i)  would 
have  required  the  minimum  approach 
distances  in  Table  R-6  to  be  maintained 
between  the  equipment  and  the  live 
parts  while  equipment  was  being 
operated  near  exposed  energized  lines 
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or  equipment,  without  exception. 
Edison  Electric  Institute  and  Tennessee 
Valley  Authority  suggested  that  this 
provision  provide  an  exception  for 
insulated  equipment  (Ex.  3-82,  3-112; 
DC  Tr.  906-912).  They  argued  that  it 
was  safe  for  this  equipment  to  be 


brought  close  to  energized  lines.  Mr. 
Gene  Trombley.  representing  EEI,  stated 
that  not  only  was  it  safe  to  operate  this 
equipment  very  close  to  the  lines,  it 
would  be  unsafe  to  operate  it  farther 
away  (DC  Tr.  906-912).  He  stated  that 
employees  would  be  forced  to  lean  out 


of  the  bucket  to  reach  the  conductors  to 
perform  work  on  them,  possibly  causing 
back  injuries  and  other  muscle  strains. 
He  said,  "These  trucks  are  designed  to 
put  you  in  the  work  area,  not  to  be  on 
the  outside  looking  in  (DCTr.  907|." 


Table  5.— Accidents  Involving  the  Operation  of  Mechanical  Equipment  Near  Overhead  Unes 


Type  of  equipment 


Boom  Truck/Derrick  Tmck 
Aerial  lift 


Vehicle 


Total 


Numt>er  of  fatalities 


Total 


19 


Grounded 


Yes 


No 


1 
15 


Source:  Exhibits  9-2  and  9-2A. 


Type  of  accident 


Boom  contact  with  energized  line. 
Poie  contact  with  energized  line. 
Boom  contact  with  energized  line. 
Lower  boom  contact  with  energized  line. 

Emptoyee  worKing  on  deenergized  line  when  upper  txxxn  contacted  ener- 
gized line. 
Winch  on  lift  used  on  energized  line  arced  to  nearby  ground. 
Line  fell  on  vehicle. 
Unknown  type  of  vehicle  and  type  of  acodent. 


OSHA  has  accepted  this 
recommendation.  Aerial  lifts  are 
designed  to  enable  an  employee  to 
position  himself  or  herself  at  elevated 
locations  with  a  high  degree  of 
accuracy.  The  aerial  lift  operator  is  in 
the  bucket  next  to  the  energized  lines 
and  can  easily  judge  the  approach 
distance.  This  minimizes  the  chance 
that  the  equipment  will  contact  an 
energized  line  and  that  the  energized 
line  will  be  struck  down  should  contact 
actually  occur.  The  employee  operating 
the  lift  in  the  bucket  is  protected  from 
the  hazards  of  contacting  the  live  parts 
under  the  provisions  of  paragraph  (1). 
As  the  device  is  insulated,  employees 
on  the  ground  are  protected  from 
electric  shock  in  the  case  of  contact  with 
the  lines.  Lastly,  paragraph  (p)(3) 
prevents  the  aerial  lift  from  striking 
dowm  the  power  line.  Therefore,  final 
§  1910.269  (p)(4)(i)  provides  an 
exception  to  the  requirement  to 
maintain  specific  minimum  approach 
distances  for  the  insulated  portion  of  an 
aerial  lift  operated  by  an  employee  in 
Lhe  lift.  (It  should  be  noted  that  this 
exception  relates  only  to  the  conductor 
on  which  the  employee  is  working. 
Paragraph  (1)(2)  still  requires  the 
employee  to  maintain  the  required 
distance  fromt»nductors  at  potentials 
different  from  that  on  which  he  or  she 
is  working.) 

Determining  the  distance  between 
objects  that  are  themselves  relatively  far 
away  from  the  observer  can  sometimes 
be  difficult.  For  example,  different 
perspectives  can  lead  to  different 
estimates  of  the  distance,  and  lark  of  a 


suitable  reference  can  result  in  errors 
(Ex.  a-19).  If  the  minimum  approach 
distance  cannot  be  accurately 
determined  by  the  operator,  an  extra 
person  is  required,  by  paragraph 
(p)(4)(ii).  to  observe  the  operation  and 
give  warnings  when  the  specified 
minimum  approach  distance  is 
approached. 

EEI  recommended  that  the  phrase  "lilf 
it  is  difficult  for  the  operator  to 
determine  the  distance  between  the 
equipment  and  the  energized  parts"  to 
"where  it  is  difficult  for  the  operator  to 
maintain  the  desired  clearance  by  visual 
means"  (Ex.  3-112).  They  claimed  that 
whether  the  minimum  approach 
distance  was  sufficient  was  the 
determining  factor,  not  whether  the 
distance  itself  could  be  judged. 

The  purpose  of  proposed 
§  1910.269(p)(4)(ii)  was  to  ensure  that 
an  observer  was  used  if  the  approach 
distance  between  the  equipment  and  a 
live  part  could  not  be  maintained  due  to 
difficuhy  in  judging  the  minimum 
approach  distance  by  the  operator. 
OSHA  agrees  with  W  that  the 
determining  factor  is  whether  the 
minimum  approach  distance  can  be 
maintained.  The  Agency  also  realizes 
that  the  proposed  rule  may  not  have 
made  this  clear  and  has  modified  the 
language  of  this  provision  in  the  final 
rule  to  read  as  follows: 

A  designated  employee  other  than  the 
equipment  operator  shall  observe  the 
approach  distance  to  exposed  lines  and 
equipment  and  give  timely  warnings  twfore 
the  minimum  approach  distance  required  by 
paragraph  (p)(4)(i)  is  reached,  unless  the 


employer  can  demonstrate  that  the  operator 
can  accurately  determine  that  the  minimum 
approach  distance  is  being  maintained. 

This  language  clarifies  that  an 
observer  is  needed  unless  the  employer 
can  demonstrate  that  the  operator  can 
accurately  determine  that  the  minimum 
approach  distance  can  be  maintained. 

Proposed  paragraph  (p)(4)(iii)  would 
have  required  one  of  two  alternative 
protective  measures  to  be  taken  if  it  was 
possible  during  operation  for  the 
equipment  to  come  closer  to  the  live 
parts  than  the  required  minimum 
approach  distance.  The  first  alternative 
was  for  the  mechanical  equipment  and 
any  attached  load  to  be  treated  as  live 
parts.  The  second  alternative  was  for  the 
equipment  to  be  insulated  for  the 
voltage  involved.  Under  this  alternative, 
the  mechanical  equipment  would  have 
had  to  be  positioned  so  that  uninsulated 
portions  of  the  equipment  could  not 
have  come  within  the  specified 
minimum  approach  distance  of  the  line. 
The  proposal  was  intended  to  protect 
employees  from  electric  shock  in  case 
contact  was  made. 

In  the  development  of  profrased 
paragraph  (p)(4),  OSHA  considered 
other  methods  of  protecting  employees 
from  accidental  contact  with  exposed 
energized  lines.  For  example,  OSHA 
considered  allowing  the  mechanical 
equipment  to  be  grounded  as  an 
additional  option  to  the  two  alternatives 
proposed  in  paragraph  (p)(4){iii). 
However,  grounding  alone  does  not 
provide  sufficient  protection  for 
employees,  because  if  contact  is  made 
with  a  line  of  common  distribution 


voltage,  the  equipment  will  still  rise  to 
a  hazardous  voltage  with  respect  to 
earth  only  a  few  feet  from  the  grounding 
point.  OSHA  requested  comments  and 
suggestions  on  the  proposed  rule  and 
solicited  information  on  additional 
methods  of  protecting  employees. 

Many  commenters  provided  their 
views  on  protecting  workers  from  the 
hazards  of  contacting  overhead  power 
lines  through  mechanical  equipment. 
Most  of  the  individual  comments  on 
tttis  paragraph  related  to  its  application 
to  line-clearance  tree-trimming  work 
(Ex.  3-48.  3-63.  3-67.  3-75,  3-77.  3-78, 
3-89. 3-90.  3-92.  3-98.  3-99,  3-100,  3- 
104,  3-113,  3-118).  Except  for  a  few 
who  supported  the  proposal  (Ex.  3-92. 
3-98,  3-118),  the  commenters  argued 
that  the  proposed  rule  would  prohibit 
tree  workers  on  the  ground  from 
contacting  a  chipper  hooked  to  an  aerial 
lift  that  was  used  to  position  an 
employees  trimming  trees  near  power 
lines.  Because  the  aerial  lifts  are 
insulated,  they  contended,  employees 
on  the  ground  could  safely  feed  the 
chipper.  A  description  of  the  method  of 
performing  this  work  was  summarized 
by  Mr.  Robert  Felix,  Executive  Vice 
President  of  the  National  Arborist 
Association,  as  follows: 

The  normal  equipment  configuration  of 
many  line  clearance  tree  trimming  crews  is 
a  fully  insulated  aerial  lift  truck  with  a 
chipper  in  few.  While  one  employee  is  in  an 
elevated  insulated  bucket,  typically  another 
is  on  the  ground  feeding  the  cut  brush  into 
the  chipper.  In  that  fashion,  the  brush  is 
effectively  cut.  and  removed,  in  integrated 
fashion.  This  time-proven  method  is  safe. 
NAA's  1989  survey  of  its  members 
performing  line  clearance  work  using 
properly  fully  insulated  aerial  lift  trucks  with 
attached  chipper  indicates  that  in  the  past  3 
years,  covering  approximately  192  million 
man/hours  IsicI  of  work,  no  personnel  were 
injured  by  electric  shock  incident  to 
operating  a  chipper  while  a  fully  insulated 
aerial  lift  device  was  elevated.  [Ex.  3-113) 

The  OSHA  proposal  clearly  presented 
two  alternatives  if  equipment  could 
come  too  close  to  exposed  energized 
power  lines:  (1)  The  equipment  and 
attached  load  could  be  treated  as 
energized  or  (2)  the  equipment  could  be 
insulated  for  the  voltage.  Equipment 
operated  under  the  second  alternative 
would  have  had  to  be  positioned  so  that 
uninsulated  portions  could  not  violate 
the  minimum  approach  distance 
requirements.  The  Agency  believes  that 
the  language  contained  in  the  proposal 
clearly  recognized  the  safe  use  of 
insulated  aerial  lifts  outlined  by  Mr. 
Felix. 

Under  the  proposal,  the  only  time  an 
employee  feeding  a  chipper  would  have 
had  to  consider  the  equipment 
energized  was  when  the  aerial  lift  was 


positioned  so  that  the  uninsulated 
portion  (normally,  the  lower  part  of  the 
boom)  could  have  come  too  close  to  a 
power  line.  If  the  uninsulated  portion 
contacted  the  line,  any  employee  in 
contact  with  the  chipper  would 
probably  have  been  electrocuted.  In  fact, 
this  happened  to  tree-trimming  crews  in 
the  past.  Two  of  the  accidents,  resulting 
in  two  deaths  and  one  hospitalized 
injury,  described  in  E.xhibit  9-6 
involved  employees  contacting  chippers 
energized  when  the  boom  of  an  aerial 
lift  struck  a  power  line.  Three  additional 
accidents,  resulting  in  three  fatalities, 
occurred  to  employees  in  contact  with 
the  aerial  lift  truck  itself.  One  of  the 
commenters  supporting  the  proposed 
rule  included  a  memorandum 
describing  one  of  these  accidents  as  a 
reason  why  the  proposal  was  correct 
(Ex.  3-92). 

OSHA  has  therefore  carried  forward 
the  option  of  using  equipment  insulated 
for  the  voltage,  without  change,  as 
§1910.269(p)(4)(iii)(B). 

Many  of  tne  commenters  suggested 
allowing  additional  options  to  the  two 
presented  for  operations  of  mechanical 
equipment  near  exposed  energized 
power  lines  (Ex.  3-13.  3-23,  3-40,  3-60, 
3-62,  3-112).  Two  of  them  urged  OSHA 
to  include  the  installation  of  insulating 
protective  equipment  on  the  lines  as  an 
acceptable  option  (Ex.  3-23.  3-62).  They 
argued  that  this  would  also  protect 
employees. 

The  proposal  limited  its  application 
to  "exposed  energized  lines  or 
equipment".  Insulating  barriers  used  on 
the  lines  would  render  them  unexposed. 
Thus,  under  the  proposed  rule, 
insulating  barriers  were  an  acceptable 
alternative.  Rubber  insulation  is  not, 
however,  normally  considered  to  be  a 
"barrier"^'*  and  would  not  have  been  an 
acceptable  option  under  most 
conditions.  For  certain  types  of 
operations,  rubber  insulating  line  hose 
and  blankets  would  not  provide 
sufficient  protection.  For  example,  using 
a  crane  to  lift  and  position  metal  tower 


'^ "Exposed"  means  not  isolated  or  guarded. 
"Guarded"  means  covered,  fenced,  enclosed,  or 
otherwise  protected,  by  means  of  suitable  covers  or 
casings,  barrier  rails  or  screens,  mats,  or  platforms, 
designed  to  minimize  the  possibility,  under  normal 
conditions,  of  dangerous  approach  or  accidental 
contact  by  persons  or  objects.  A  note  under  the 
dePmition  of  "guarded"  states  that  wires  that  are 
insulated,  but  not  otherwise  protected,  are  not 
considered  as  guarded.  Examples  of  barriers  that  are 
acceptable  included  electrically  insulating  plastic 
guard  equipment  (see  ASTM  F968-90)  and 
"goalpost-type"  guards  installed  to  limit  the 
movement  of  mechanical  equipment.  Whatever 
barrier  is  used  must  be  capable  of  withstanding  any 
impact  that  is  liliely  to  be  imposed  and  must  be 
installed  so  as  to  prevent  the  mechanical  equipment 
from  approaching  too  close  to  the  energized  lines 
or  equipment. 


sections  exposes  the  insulation  to 
damage  upon  inadvertent  contact.  Other 
operations,  such  as  the  use  of  an  aerial 
lift  operated  by  an  employee  in  the  lift, 
would  be  much  less  likely  to  damage 
the  insulation.  Therefore.  OSHA  has 
decided  to  accept  insulating  the 
energized  lines  or  equipment  as  an 
option  if  the  insulating  material  used 
will  withstand  the  type  of  contact  likely 
to  result  during  operation.  Paragraph 
(p)(4)(iii)(A)  of  final  §  1910.269  sets 
forth  this  option. 

Another  method  supported  by  these 
commenters  was  grounding  the 
mechanical  equipment  (Ex.  3-13.  3-23, 
3^0.  3-60,  3-62.  3-112.  56;  DC  Tr. 
918-920;  LA  Tr.  195-196).  Most  argued 
that,  although  grounding  does  not 
provide  complete  protection,  it 
facilitates  rapid  opening  of  the  circuit 
protective  devices,  which  deenergizes 
the  lines.  They  stressed  that  it  is 
important  for  the  line  to  be  deenergized 
quickly.  In  its  prehearing  comment.  EEI 
made  the  strongest  argument  for 
accepting  vehicle  grounding,  as  follows: 

Similarly,  in  1926.950(c)  and 
1926.952(c)(2)(ii).  OSHA  recognizes 
grounding  as  a  satisfactory  means  of 
protecting  employees.  In  the  preamble, 
however,  OSHA  asserts  that  "grounding  does 
not  provide  sufficient  protection  for 
employees."  54  Fed.  Reg.  4994.  No  accident 
or  engineering  data  is  cited,  however,  to 
support  this  assertion. 

A  decision  not  to  permit  equipment 
grounding  as  a  method  of  providing 
protection  and  compliance  would  be  a 
mistake.  As  OSHA  knows,  it  is  a  common 
industry  practice  to  use  grounding  as  a 
method  of  providing  protection  to  employees 
working  on  the  ground.  The  industry  is  well 
aware  of  the  possibilities  of  hazardous  touch 
and  step  potentials.  However,  after 
considering  all  safety  elements  involved  in 
various  work  practices  requiring  the  use  of 
mechanical  equipment,  grounding  continues 
to  be  one  of  the  viable  methods  of  proti-cting 
employees. 

Grounding  may  not  prevent  injury  if  the 
employee  happens  to  be  in  contact  with  the 
truck  when  it  becomes  energized,  but  the 
seriousness  of  the  accident  is  generally 
limited.  Similarly,  it  becomes  obvious  that 
when  barricading  rules  are  broken  (and  they 
are  hard  to  enforce),  and  the  truck  becomes 
energized,  a  serious  accident  may  occur. 
However,  the  option  of  using  grounding 
should  not  be  eliminated,  particularly  when 
it  can  be  used  in  combination  with  other 
methods  to  enhance  worker  protection. 

The  requirements  of  the  proposed  standard 
appear  to  be  driven  by  a  concern  for  step 
potentials.  However,  the  phenomena 
as.sociated  with  both  touch  and  step 
potentials  have  been  well  known  for  years. 
For  example,  we  submit  as  Attachment )  the 
Harrington  and  Martin  AIEE  article  in  the 
August  1954  Transactions  which  describes 
the  concept  ot  step  potentials. 

Considering  that  this  phenomenon  has 
been  known  for  years,  it  is  worth  asking  why. 
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over  the  years,  both  OSHA  and  national 
consensus  standards  have  permitted 
grounding  as  a  means  of  protecting 
employees  on  the  ground.  Among  the 
consensus  standards  which  permit  grounding 
for  this  purpose  are  the  1987  National 
Electrical  Safety  Code,  for  lifting  equipment, 
and  IEEE  Standard  516,  6.6  for  lifting 
equipment  and  aerial  lifts.  (See  attachments 
KandL). 

An  advantage  of  having  a  vehicle  grounded 
is  that  if  contact  is  made,  protective  fusing 
or  relaying  is  instantaneously  activated  to 
deenergize  a  faulted  line.  Because  grounding 
is  intended  to  trigger  rapid  deenergizing  of 
the  overhead  line,  it  substantially  decreases 
tbe  likelihood  that  the  person  will  sustain  a 
severe  electrical  shock. 

An  ungrounded  vehicle  could  become  a 
l)ooby  trap  should  the  vehicle  oi  equipment 
remain  in  contact  with  the  energized 
conductor  and  not  be  noticed.  In  this 
instance,  a  path  to  ground  could  be 
completed  if  a  worker  gets  on  or  off  the  truck 
or  reaches  into  a  tool  bin.  This  situation  is 
more  likely  at  4.160  volts  or  below.  But  if  the 
vehicle  is  grounded,  this  risk  to  the 
unsuspecting  worker  would  not  be  present. 
Also,  when  equipment  is  located  under 
transmission  lines,  induced  voltage,  if 
pro.sent,  will  be  shorted  out,  eliminating  this 
startling  but  generally  not  harmful  current 
flow. 

Also,  at  phase- to-neutral  voltage  of  7,200 
volts  and  above,  the  ungrounded  vehicle  in 
contact  with  an  energized  conductor  presents 
another  potential  hazard — fire.  The  voltage 
stresses  across  the  surface  of  the  outrigger 
and  resultant  creepage  will  cause  tires  to 
bum  or  possibly  start  grass  fires,  a  very 
serious  threat  to  the  workers  in  the  vehicle 
or  up  in  the  air.  [Ex.  3-112) 

OSHA  does  not  dispute  the  fact  that 
grounding  can  facilitate  the 
deenergizing  of  energized  conductors. 
The  proposal  did  not  prohibit  the  use  of 
vehicle  grounding;  it  simply  did  not 
recognize  it  alone  as  being  capable  of 
completely  protecting  employees 
working  around  the  vehicles.  While 
vehicle  grounding  can  also  limit  the 
voltage  impressed  on  a  vehicle  in 
contact  with  an  energized  line,  however, 
it  does  not  nonhaily  reduce  the  voltage 
to  a  safe  level.  Evidence  in  the  record, 
including  descriptions  of  two  fatal 
accidents,  supports  this  assertion  (Ex. 
3-57,  6-10.  6-27.  9-2;  DC  Tr.  309-310. 
349-350.  548).  Dr.  Robert  J.  Harrington, 
one  of  OSHA's  expert  witnesses, 
explained  why  this  occurs: 

Dr.  Harrington:  While  at  first  sight  it 
would  appear  that  grounding  of  the 
equipment  is  advisable,  there  are 
implications  with  respect  to  any 
equipotcntials  appearing  on  the  surface  of  the 
ground  close  to  the  actual  grounding  point. 
Even  if  the  grounding  is  solid,  the  current 
penetration  will  probably  be  insufficient  to 
prevent  the  presence  of  equipotcntials  due  to 
fault  current.  (DC  Tr.  309-310) 


Ms.  Thurber:  Does  voltage  appear  on 
grounded  mechanical  equipment  when  that 
equipment  contacts  an  energized  line? 

Dr.  Harringion:  Oh.  yes,  certainly. 

Ms.  Thurber  Can  you  explain  for  those  of 
us  who  do  not  understand  this  very  well  how 
that  happens? 

Dr.  Harrington:  Well,  even  if  you  have  got 
solid  ground  up  there  for  the  vehicle  itself, 
what  essentially  happens  once  we  get 
connection  to  the  energized  part  *   *  *  the 
vehicle  itself  is  probably  fairly  close  to  it  as 
a  zero  potential,  but  along  the  ground  there 
is  a  pattern  of  equal  potentials  which  may  be 
quite  considerable  in  terms  of  voltage.  If  I 
had  a  diagram  or  something,  I  could  explain 
it  more  precisely. 

But  essentially  the  grounding  point  at 
which  the  vehicle  is  supposed  to  be 
grounded  and  the  actual  ground  of  the 
system  may  be  considerably  far  apart,  and  it 
probably  will  be.  And  in  between  that  point 
of  the  sooUed  ground  of  the  vehicle  and  the 
actual  grounding  of  the  system  there  will  be 
these  equal  potentials  appearing  on  the- 
surface  of  the  earth,  the  surface  of  the 
ground. 

Now  that  is  partly  due  to  the  fact  that  the 
current  penetration  around  the  actual 
grounding  point  is  not  perfect  *   *   *  So 
essentially  therefore  one  gets  on  the  surface 
of  the  earth  fairly  close  to  the  vehicle  quite 
considerable  voltage  equal  potentials. 

And  therefore  there  is  a  considerable  risk 
and  hazard  to  those  in  the  region  of  the 
vehicle  at  this  time.  IDC  Tr.  349-350) 

The  IBEW  was  also  concerned  about 
equipotentials.  but  was  even  more 
concerned  that  the  OSHA  standard 
might  encourage  employers  not  to 
ground  mechanical  equipment  when 
operated  near  overhead  lines  (Ex.  64;  DC 
Tr.  545-550).  On  their  behalf.  Mr.  James 
Dushaw  cited  the  continued  presence  of 
step  potentials  and  fires  as  hazards  that 
would  be  caused  by  the  lack  of 
grounding  (DC  Tr.  547-548). 

On  the  basis  of  the  record  considered 
as  a  whole,  OSHA  believes  that  vehicle 
grounding  alone  cannot  always  be 
depended  upon  to  provide  sufficient 
protection  against  the  hazards  of 
mechanical  equipment  contact  with 
energized  power  lines.  On  the  other 
hand,  the  Agency  recognizes  the 
usefulness  of  grounding  as  a  protective 
measure  that  can  be  used  in 
ronibination  with  other  techniques  to 
protect  employees  from  electric  shock. 
Such  supplemental  techniques  include: 

(1)  Using  the  best  available  ground  to 
minimize  the  time  the  lines  remain 
energized, 

(2)  Bonding  equipment  together  to 
minimize  potentia)  differences, 

(3)  Providing  ground  mats  to  extend 
areas  of  equipotential,  and 

(4)  Using  insulating  protective 
equipment  or  barricades  to  guard 
against  any  remaining  hazardous 
potential  differences. 


The  final  rule  recognizes  all  these 
techniques.  Paragraph  (p)(4)(iii)(C)  of 
final  §  1910.269  sets  forth  the 
performance-oriented  requirement  that 
assures  that  employees  on  the  ground 
will  be  protected  from  the  hazards  that 
could  arise  if  the  equipment  contacts 
the  enei^ized  parts.  The  protective 
measures  used  must  ensure  that 
employees  are  not  exposed  to  hazardous 
differences  in  potential.  Information  in 
appendix  C  to  the  standard  provides 
guidelines  for  employers  and  employees 
that  explain  the  various  measures  and 
how  they  can  be  used.  A  note 
referencing  this  appendix  has  been 
included  in  the  final  rule. 

The  last  issue  related  to  paragraph 
(p)(4)(iii)  of  proposed  §  1910.269 
concerned  when  the  rule  should  apply. 
The  proposed  paragraph  used  the 
phrase  "(ilf  it  is  possible  for  the 
mechnnical  equipment  or  any  attnched 
load  to  be  taken  closer  to  exposed 
energized  lines  or  equipment  than  the 
clearance  specified".  This  language  was 
chosen  because  of  the  difficulty  OSHA 
experienced  in  enforcing  comparable 
provisions  in  subpart  V  of  the 
Construction  Standards."*" 

EEl  noted  that  the  wording  of  these 
provisions  had  caused  enforcement- 
related  problems  (Ex.  3-112,  56).  They 
pointed  to  two  federal  Court  of  Appeals 
decisions  which  reached  the  conclusion 
that  these  requirements  are  unclear  and 
need  substantial  revision  [Pennsylvania 
Power  &  Light  Co.  v.  OSHRC,  737  F  2d 
350;  and  Wisconsin  Electric  Power  Co.  v. 
OSHRC.  567  F.2d  735,  738). 

Many  commenters  objected  to  this 
approach  (Ex.  3-26,  3-63,  3-69,  3-112, 
3-113.  3-120,  56,  58;  DC  Tr.  914-928; 
LA  Tr.  343).  They  were  concerned  that 
the  provision  would  apply  whenever 
there  was  a  possibility  of  close  approach 
even  if  the  chance  of  the  equipment's 
getting  too  close  to  the  power  line  was 
remote.  EEI  argued  that  "the  pointless 
cost  and  loss  of  productivity  resulting 
from  such  a  requirement  would  be 
enormous,  especially  if  one  considers 
how  many  times  per  day  electric 
utilities  around  the  country  operate 
mechanical  equipment  in  locations 
where  extension  of  a  boom  to  reach  an 
overlTOad  power  line  is  at  least 
physically  possible  |Ex.  3-112). "  Mr. 


*'  The  relevant  subpart  V  regulations  are: 

$  1926.952(c)(2)    "mechanical  equipment  shall 
not  be  npcraled  cloterto  any  enprgized  line  or 
pquipnicnl  than  the  clearance;!  »el  fonh  in 
§  1926.9S0(cl  unleu  . .  .  lemphasis  addedl" 

5  1926.9.'>S(al(6l(i)    "equipment  or  machinery 
worliing  adjacent  to  energized  line*  or  equipment, 
lomphasiji  addedl" 

$  ig2G.9SS|a)t6)(li)    "Lining  eouipment  shall  be 
.  .  .  when  utilised  n<Kir  energized  equiptTM'nt  or 
lines,  jemphaai*  addedl" 
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Tony  E.  Brannan  of  Georgia  Power  Co., 
representing  EEI.  described  several 
example  situations  that  would 
unnecessarily  require  precautions  to  be 
taken  under  the  proposal,  as  follows: 

(1)  Work  oil  one  side  of  a  street  where 
energized  power  lines  are  on  the 
opposite  side  and  where  the  boom  of  a 
line  truck  could  reach  the  energized 
lines, 

(2)  Work,  such  as  lifting  material,  that 
is  unrelated  to  energized  lines  but  that 
is  close  enough  to  power  lines  to 
present  the  possibility  of  contact, 

(3)  Work  performed  with  the  boom 
lowered,  such  as  entry  into  and  exit 
from  the  truck  upon  arrival  or 
departure,  and 

(4)  Work  on  the  vehicle  while  it  is 
parked  near  energized  lines  (DC  Tr. 
920-928). 

Several  commenters  suggested  that 
OSHA  use  the  phrase  "when  it  is 
intended"  or  "where  it  can  be 
reasonably  anticipated"  in  the  final  rule 
in  place  of  the  proposed  phrase  "if  it  is 
possible"  (Ex.  3-26.  3-112,  56,  64).  EEI 
urged  OSHA  to  use  a  reasonable 
triggering  point  and  to  rely  on  job 
planning  to  determine  when  the 
triggering  point  was  reached  (Ex.  56). 
The  National  Arborist  Association 
simply  suggested  removing  the  offensive 
phrase  from  the  requirement  (Ex.  3-113, 
56). 

OSHA  believes  that  these  commenters 
have  a  valid  point.  While  some  of  the 
examples  presented  by  Mr.  Brannan 
would  not  be  covered  under  §  1910.269 
(for  example,  vehicle  servicing)  or 
would  still  pose  a  substantial  risk  to 
employees  (for  example,  work  unrelated 
to  energized  lines),  others  demonstrated 
that  the  risk  of  contact  with  an 
energized  line  may  not  be  significant 
even  though  there  is  a  possibility  of 
contact.  In  particular,  the  Agency  can 
envision  a  line  crew  working  on 
deenergized  equipment  across  the  street 
from  an  energized  line.  If  the 
mechanical  equipment  is  positioned  so 
that  it  is  barely  possible  to  contact  the 
energized  lines  and  if  the  crew  performs 
all  the  work  on  the  deenergized  side  of 
the  street  the  likelihood  of  contact  is 
remote.  However,  many  situations 
covered  under  the  standard  do  require 
the  employees  to  be  exposed  to  a 
substantial  risk  of  having  the 
mechanical  equipment  contact  an 
energized  line.  The  nature  of  electric 
power  generation,  transmission,  and 
distribution  work  naturally  brings 
employees  and  the  equipment  they  use 
near  energized  lines. 

The  question  then  becomes  what 
language  can  be  used  to  describe  the 
triggering  point.  Eliminating  the  phrase 
"if  it  is  possible"  as  NAA  suggests 


would  require  precautions  to  be  taken 
only  when  the  minimum  approach 
distance  is  violated,  an  act  prohibited  by 
paragraph  of  final  §  1910.269. 

EEI's  and  IBEW's  suggested  phrase, 
"when  it  is  intended",  is  better. 
However,  it  cannot  always  be  foreseen 
before  work  starts  whether  the 
mechanical  equipment  will  be  taken  too 
close  to  energized  lines.  Some  of  the 
accident  descriptions  contained  in  the 
record  depict  situations  involving 
changes  in  approach  directions  not 
envisioned  in  the  job  plan  (Ex.  9-2).  For 
example,  a  different  approach  than 
originally  planned  may  be  necessary  for 
an  articulating  device  to  be  able  to  reach 
a  desired  position.  In  such  cases,  the 
employee  operating  the  equipment  has 
his  or  her  mind  on  the  task  of 
positioning  the  device,  and  whether  or 
not  it  was  originally  intended  to  get  too 
close  to  the  lines  is  irrelevant.  In  one  of 
the  cases  cited  by  EEI,  an  accident 
occurred  when  the  job  plan  was 
allegedly  violated  by  the  operator 
himself  [Pennsylvania  Power  6-  Light  Co. 
V.  OSHPC.  737  F.2d  350:  Ex.  46). 

Additionally,  OSHA  believes  it  is 
important  to  initiate  protective 
measures  before  the  boom  (or  an 
equivalent  part)  of  the  equipment  is 
moved.  Once  the  boom  has  been  started 
in  motion  to  perform  work  near  the 
power  lines,  the  employee  will  be 
concentrating  on  maneuvering  it  into 
position  and  may  not  remember  to  or  be 
convinced  of  the  need  to  stop  to  take 
these  measures. 

For  these  reasons,  the  Agency  is 
taking  a  different,  more  performance- 
oriented  approach  than  anything 
suggested  by  the  commenters.  OSHA 
has  decided  to  require  that  the 
necessary  protective  steps  be  taken  if 
the  employer  knows  or  reasonably  could 
have  known  that  the  hazard  of  the 
mechanical  equipment's  becoming 
energized  exists  during  operation.  Such 
a  hazard  could  exist  because  of  the 
likelihood  of  direct  contact  with  the 
line,  of  current  arcing  to  the  equipment, 
or  of  hazardous  induced  voltage.  This 
concept  is  set  forth  in  the  introductory 
text  of  §  1910.269,  which  reads  as 
follows: 

If,  during  operation  of  the  mechanical 
equipment,  the  equipment  could  become 
energized,  the  operation  shall  also  comply 
with  at  least  one  of  paragraphs  (p)(4)(iii)(A) 
through  (p)(4)(iii)(C)  of  this  section. 

The  Agency  believes  that  the  final 
rule  addresses  the  problem  directly,  by 
applying  only  to  hazardous  operations, 
rather  than  indirectly  as  the  proposal 
did.  Under  paragraph  (p)(4)(iii)  of  final 
§  1910.269,  only  operations  exposing 
employees  to  the  hazard  of  dangerous 


voltage  being  impressed  or  induced  on 
mechanical  equipment  require  measures 
to  be  taken  to  minimize  the  risk  of 
injury  from  electric  shock. 

Paragraph  (q).  Paragraph  (q)  of  final 
§  1910.269  applies  to  work  involving 
overhead  lines  or  equipment.  The  types 
of  work  performed  on  overhead  lines 
and  addressed  by  this  paragraph  include 
the  installation  and  removal  of  overhead 
lines,  live-line  bare-hand  work,  and 
work  on  towers  and  structures.  While 
performing  this  type  of  work,  employees 
are  typically  exposed  to  the  hazards  of 
falls  and  electric  shock. 

Paragraph  (q)(l)(i)  requires  the 
employer  to  determine  that  elevated 
structures  such  as  poles  and  towers  are 
of  adequate  strength  to  withstand  the 
stresses  which  will  be  imposed  by  the 
work  to  be  performed.  For  example,  if 
the  work  involves  removing  and 
reinstalling  an  existing  line  on  a  utility 
pole,  the  pole  will  be  subjected  to  the 
weight  of  the  employee  (a  vertical  force) 
and  to  the  release  and  replacement  of 
the  force  imposed  by  the  overhead  line 
(a  vertical  and  possibly  a  horizontal 
force).  The  additional  stress  involved 
may  cause  the  pole  to  break,  particularly 
if  the  pole  has  rotted  at  its  base.  If  the 
pole  or  structure  cannot  withstand  the 
loads  to  be  imposed,  it  must  be 
reinforced  so  that  failure  does  not  occur. 
This  rule  protects  employees  from 
falling  to  the  ground  upon  failure  of  the 
pole  or  other  elevated  structure. 

As  the  last  step  in  ascertaining 
whether  a  wood  pole  is  safe  to  climb,  as 
required  under  paragraph  (q)(l)(i), 
checking  the  actual  condition  of  the 
pole  is  important  because  of  the 
possibility  of  decay  and  other 
conditions  adversely  affecting  the 
strength  of  the  pole.  Appendix  D  of  final 
§  1910.269  contains  methods  of 
inspecting  and  testing  the  condition  of 
wood  structures  before  they  are 
climbed.  These  methods,  which  can  be 
used  in  ascertaining  whether  a  wood 
pole  is  capable  of  sustaining  the  forces 
imposed  by  an  employee  climbing  it, 
have  been  taken  from  §  1910.268.  the 
telecommunications  standard.  It  should 
be  noted  that  the  employer  must  also 
ascertain  whether  the  pole  is  capable  of 
sustaining  any  additional  forces  that 
will  be  imposed  during  the  work. 

Several  commenters  argued  that  the 
standard  should  be  changed  to  require 
this  determination  to  be  performed  by  a 
qualified  employee  (Ex.  3-22,  3-32,  3- 
40,  3-42,  3-69,  3-112.  3-116,  3-123.  3- 
125.  3-128).  They  argued  that 
employees  climbing  the  poles  and 
structures  are  qualified  to  inspect  poles 
and  structures  and  determine  whether 
they  are  safe  to  climb.  In  their  view,  it 
is  the  worker,  not  the  employer,  who  is 
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the  most  appropriate  one  to  perform  this 
function. 

OSHA  realizes  that  the  employee  at 
the  worksite  will  be  the  one  to  inspect 
the  structure  for  deterioration  and  will 
also  determine  whether  it  is  safe  to 
climb.  However,  under  the  OSH  Act.  it 
is  the  employer's  responsibility  to 
ensure  that  this  is  accomplished, 
regardless  of  who  performs  the  work. 
(See  the  discussion  of  this  issue  under 
the  summary  and  explanation  of  the 
introductory  text  of  paragraph  (c). 
earlier  in  the  preamble.)  Additionally, 
some  work  involves  changing  the 
loading  on  the  structure.  For  example, 
replacement  transformers  may  be 
heavier,  and  the  equipment  needed  to 
perform  the  work  will  impose  extra 
stress  on  the  pole.  The  employee  in  the 
field  is  not  necessarily  skilled  in 
structural  engineering,  and  a 
determination  as  to  whether  or  not  the 
pole  could  withstand  the  stresses 
involved  would  need  to  be  performed 
by  the  employer's  engineering  staff. 
(Typically,  this  task  is  performed  in  the 
initial  design  of  the  system  or  when 
changes  are  made.)  For  this  reason, 
OSHA  believes  it  is  necessary  to  specify 
in  the  standard  the  employers 
responsibility  in  this  regard.  Therefore, 
the  wording  of  this  provision  has  not 
been  changed  in  the  final  rule.  However, 
the  Agency  expects  the  determination  of 
the  condition  of  the  pole  or  structure  to 
be  made  at  the  worksite  by  an  employee 
who  is  capable  of  making  this 
determination.  The  employer  fulfills  the 
obligation  imposed  by  the  standard  by 
training  his  or  her  employees  and  by 
enforcing  company  rules  that  adhere  to 
the  standard. 

When  poles  are  handled  near 
overhead  lines,  it  is  necessary  to  protect 
the  pole  from  contact  with  the  lines. 
Paragraph  {q)(l)(ii)  prohibits  letting  the 
pole  come  into  direct  contact  with  the 
overhead  lines.  Measures  commonly 
used  to  prevent  such  contact  include 
installation  of  insulating  guards  on  the 
pole  and  pulling  conductors  away  from 
the  area  where  the  pole  will  go. 

Paragraph  (q)(l)(iii)  of  final 
§  1910.269  requires  employees  handling 
the  poles  to  be  insulated  from  the  pole. 
This  provision  was  proposed  as  part  of 
§1910.269(q)(l)(ii).  However,  for  clarity, 
the  two  requirements  contained  in  the 
proposed  paragraph  have  been 
separated  into  two  distinct  paragraphs 
((q)(l)(ii)  and  (q)(l)(iii))  in  the  final  rule. 
These  requirements  protect  employees 
from  hazards  caused  by  falling  power 
lines  and  by  contact  of  the  pole  with  the 
line.  They  are  in  addition  to  the 
requirements  in  paragraph  (p)(4)  for 
operations  involving  mechanical 
equipment. 


Several  commenters  suggested 
limiting  the  application  of  these  two 
provisions  to  lines  of  more  than  600 
volts  (Ex.  3-20,  3-42,  3-80.  3-112). 
They  noted  that  the  EEI/IBEW  draft 
contained  such  a  limitation. 
Additionally,  EEI  claimed  that 
providing  protection  at  the  lower 
voltage  levels  would  be  impractical  and 
would  add  nothing  to  the  safety  of 
eniployees  handling  poles  (Ex.  3-112). 

Two  existing  OSHA  requirements 
apply  to  setting,  moving,  and  removing 
poles  near  overhead  lines: 
§1910.268(n)(ll),  inthe 
telecommunications  standard,  and 
§  1926.955(a),  in  Subpart  V.  Both 
contain  requirements  comparable  to 
proposed  §  1910.269(q)(l)(ii),  and 
neither  contains  a  lower  voltage 
limitation.  Furthermore,  poles  are  often 
conductive.  They  can  be  made  of  metal 
or  concrete,  which  OSHA  considers  to 
be  conductive,  as  well  as  wood.  Even 
wood  poles  pose  an  electric  shock 
hazard  when  being  moved  near  electric 
power  lines.  Wet  poles  and  poles  with 
ground  wires  running  along  their  length 
are  both  highly  conductive.  Some  of  the 
accidents  described  in  the  record 
involve  wood  poles  with  installed 
ground  wires  being  placed  between 
energized  conductors  (Ex.  9-2).  Even 
though  the  voltage  was  greater  than  600 
volts  or  was  unspecified,  these 
accidents  show  the  dangers,  regardless 
of  the  voltage  involved.  (Any  voltage 
greater  than  50  volts  is  normally 
considered  lethal.)  Therefore,  OSHA  has 
not  accepted  the  suggested  600-volt 
limitation. 

To  protect  employees  from  falling  into 
holes  into  which  poles  are  to  be  placed, 
paragraph  (q){l)(iv)  requires  the  holes  to 
be  guarded  by  barriers  or  attended  by 
employees.  For  clarification,  the 
language  in  this  provision  has  been 
changed  slightly  from  the  wording  in 
the  proposal.  The  final  version  is  similar 
to  that  suggested  by  the  American 
Public  Power  Association  (Ex.  3-80). 
Paragraph  (q)(2)  of  final  §  1910.269 
addresses  the  installation  and  removal 
of  overhead  lines.  The  provisions 
contained  in  final  §  1910.269  (q)(2)  have 
been  taken,  in  large  part,  from  existing 
§  1926.955(c),  on  stringing  and 
removing  lines,  and  §  1926.955(d),  on 
stringing  adjacent  to  energized  lines. 
However,  the  final  rule  combines  these 
provisions  into  a  single  paragraph  (q)(2). 

EEI  objected  to  the  merging  of  these 
two  paragraphs  into  one  (Ex.  3-112,  56). 
They  noted  that  the  EEI/IBEW  draft 
followed  the  Subpart  V  format  and  that 
it  was  widely  understood  in  the 
industry. 

OSHA  believes  that  paragraphs  (c) 
and  (d)  of  §  1926.955  are  confusing. 


Paragraph  (c)  in  the  construction 
standard  is  entitled  "Stringing  or 
removing  deenergized  conductors". 
while  paragraph  (d)  is  "Stringing 
adjacent  to  energized  lines".  However, 
whereas  both  of  these  paragraphs  relate 
to  the  installation  of  deenergized 
conductors,  paragraph  (c)  also  contains 
provisions  related  to  stringing  lines 
adjacent  to  live  conductors. 
Additionally.  Some  of  the  requirements 
are  redundant »'  or  inconsistent,*^  even 
though  paragraph  (d)  incorporates  the 
requirement  of  paragraph  (c)  by 
reference.  Therefore,  OSHA  has  retained 
the  proposed  approach  of  combining 
these  two  paragraphs  from  the 
Construction  Standards. 

Paragraph  (q)(2)(i)  requires 
precautions  to  be  taken  to  prevent  the 
line  being  installed  or  removed  from 
contacting  existing  energized  power 
lines.  Common  methods  of 
accomplishing  this  include  the  use  of 
the  following  techniques:  Stringing 
conductors  by  means  of  the  tension 
stringing  method  (which  keeps  the 
conductors  off  the  ground  and  clear  of 
energized  circuits)  and  the  use  of  rope 
nets  and  guards  (which  physically 
prevent  one  line  from  contacting 
another).  These  precautions,  or 
equivalent  measures,  are  necessary  to 
protect  employees  against  electric  shock 
and  against  the  effects  of  equipment 
damage  resulting  from  accidental 
contact  of  the  line  being  installed  with 
energized  parts. 

Even  though  the  precautions  taknn 
under  paragraph  (q)(2)(i)  minimize  the 
possibility  of  accidental  contact,  there  is 
still  a  significant  risk  that  the  line  Ix-ing 
in.stalled  or  removed  could  make 
contact  with  energized  lines.  Paragraph 
(q)(2)(i)(A)  of  proposed  §  1910.269 
would  have  required  the  line  being 
installed,  plus  any  connected 
equipment,  to  be  treated  as  energized  if 
any  of  several  listed  accident  situations 
could  energize  the  line.  This  was 
intended  to  ensure  that,  in  the  event  of 
contact  with  other  energized  lines,  these 
workers  would  be  handling  the 
equipment  (which  would  now  be 
energized  as  a  resuh)  only  through 
insulating  devices. 

SeCeralcommenters  argued  that 
OSHA  should  recognize  the  widely  used 
practice  of  grounding  the  installed  {.able 
to  protect  employees  (Ex.  3-62,  3-112, 
3-120.  3-123).  They  offered  reasons 


-"  For  oxampie.  both  §  1926.955(c)(5)  and  (<l)i2) 
require  ihe  use  of  the  tension  siringing  method  or 
other  means  of  preventing  the  line  tieing  insi.iil<-il 
from  contacting  an  energized  conductor. 

»■:  For  example.  §  1 926  955(t)| lO).  (d)(5).  and 
(d)(B)(iii)  relate  to  the  removal  of  grounds  and 
imply  that  it  is  permi-aible  to  remove  them  dl 
different  limes  during  the  operation. 
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similar  to  tkose  used  on  the  issue  of 
whether  to  recognize  vehicle  grounding 
for  mechanical  equipment  used  near 
exposed  electric  power  lines.  (See  the 
previous  discussion,  of  this  issue.) 

OSHA  believes  that  ttris  issue  is 
equivalent  to  the  one  on  vehicle 
grounding.  In  fact,  the  hazards  are 
identical:  employees  are  exposed  to 
hazardous  differences  in  potential  if  the 
conductor  being  installed  or  equipment 
being  used  makes  contact  with  an 
energized  line.  The  methods  of 
protection  that  can  be  applied  are  also 
the  same  in  both  cases.  Therefore,  the 
Agency  has  determined  that  the 
approach  used  for  the  hazard  of  contact 
between  mechanical  equipment  and 
overhead  lines  should  also  be  used  for 
the  hazard  of  contact  between  a  line 
being  installed  or  removed  and  an 
existing  energized  conductor.  To 
accomplish  this,  paragraph  (q^(2)(ii)  of 
final  §  1910.269  simply  adopts  the 
requirements  of  paragraph  (p)(4)(iii)  by 
reference.  Basically,  the  employer  is 
required  to  institute  measures  to  protect 
employees  from  hazardous  differences 
in  potential  at  the  work  location.  (See 
the  discussion  of  final 
§  1910.269(p)(4)(iii)  and  Appendix  C  to 
§  1910.269  for  acceptable  methods  of 
compliance.) 

Paragrapih  (q){2)(i)(B)  of  proposed 
§  1910.269  would  have  allowed 
employees  working  aloft  to  be  protected 
by  grounding  the  line  being  installed. 
Because  paragraph  (q)(2)(ii)  of  final 
§  1910.269  takes  a  performance-oriented 
approach  to  the  protection  of  employees 
from  hazardous  difTerences  in  potential, 
this  proposed  paragraph  is  no  longer 
necessary  and  is  not  being  carried 
forward  into  the  final  rule. 

Paragraph  (q)(2)(iti)  of  final 
§  1910.269  requires  the  disabling  of  the 
automaric-reciosing  feature  of  the 
devices  protec^ting  any  circuit  that 
operates  at  more  than  600  volts  and  that 
passes  under  conductors  being  installed, 
if  it  is  not  made  inoperative,  this  feature 
would  cause  the  circuit  protective 
devices  to  reenergize  the  circuit  after 
they  had  tripped,  exposing  the 
employees  to  additional  or  more  severe 
injury. 

Many  commenters  argued  that, 
because  older  circuit  reelosing  devices 
did  not  permit  the  disabling  of  the 
automatic  circuit  reelosing  feature,  the 
rule  should  permit  alternative  protective 
measures,  such  as  guatling  the 
energized  lines  and  grounding  the  lines 
being  installed  (Ex.  3-2,  3-42.  3^4.  3- 
58.  3-62,  3-69.  3-71.  3-80,  3-lU). 

Paragraph  (q)(2)(i)  of  Gnal  §1910.269 
requires  the  use  of  techniques  that 
minimize  the  possibihty  of  contact 
between  the  existing  anid  new 


conductors.  Paragraph  (q)(2)(ii)  of  final 
§  1910.269  requires  the  use  of  measures 
that  protect  einploye»s  from  hazardous 
differences  in  potentiaL  These  two 
paragraphs  encompass  all  the  suggested 
alternatives  and  provide  the  primary 
protection  to  employees  installing 
conductors.  Paragraph  (q)(2)(iii)  is 
secondary  protection;  it  provides  an 
additional  measure  of  safety  in  case  the 
first  two  provisions  are  violated. 
Therefore,  in  the  final  rule,  OSHA  us 
applying  this  paragraph  only  to  circuit 
reelosing  devices  that  are  designed  to 
permit  the  disabling  of  the  automatic 
reelosing  feature.  (The  issue  of  whether 
or  not  OSHA  should  require  new 
automatic  switching  d^^ices  to  be  made 
so  as  to  allow  disabling  of  the  automatic 
switching  feature  was  discvissed  under 
the  summary  and  explanation  of 
paragraph  (m)(3)(iii].  earlier  in  this 
preamble.)  The  Agency  believes  that  the 
combination  of  these  three  paragraphs 
in  final  §  1910.269  will  provide  better 
protection  than  the  comparable 
provisions  in  the  proposal. 

Paragraph  (q)(2)(iv)  sets  forth  rules 
protecting  workers  from  the  hazard  of 
voltage  induced  on  lines  being  installed 
near  (and  usually  parallel  to)  other 
energized  lines.  These  rules,  which 
provide  supplemental  provisions  on 
grounding,  would  be  in  addition  to 
those  elsewhere  in  the  standard.  In 
general,  when  employees  may  be 
exposed  to  the  hazard  of  induced 
voltage  on  overhead  lines,  thejines 
being  installed  must  be  grounded  to 
minimize  the  voltage  and  to  protect 
employees  handling  the  lines  from 
electric  shock. 

Several  commenters  (Ex.  3-13,  3-20, 
3^0,  3-62.  3-80.  3-82.  3-112)  objected 
to  the  linrited  options  available  under 
this  provision  in  the  proposal  (proposed 
§  1910.269(q)(2)(iii)).  Some  argued  that 
it  was  not  always  possible  to  determine 
the  exact  voltage  that  would  be  induced 
on  a  line  (Ex.  3-13,  3-20,  3-82,  3-101. 
3-107.  3-112).  Others  suggested  that  a 
determination  of  voltage  was 
unnecessary  if  the  Una  was  assumed  to 
carry  a  hazardous  voltage  (Ex.  3-20,  3- 
40,  3-82;  3-101.  3-107,  3-112).  Still 
others  suggested  allowing  work  to  be 
performed  as  if  the  conductors  were 
energized  (Ex.  3-20.  3-40.  3-62,  3-80, 
3-112). 

OSHA  has  accepted  all  of  these 
recommendations.  Paragraph  (q)(2)(iv) 
of  finar§  1910.269  requires  a 
determination  of  the  "approximate" 
vohage,  unless  the  Una  being  installed 
is  assumed  to  carry  a  hazardous  induced 
voltage.  Additionally,  workers  may  treat 
the  line  as  energized  rather  than  comply 
with  the  additional  grounding 


requirements  contained  in  this 
paragraph. 

The  standard  does  not  provide 
guidelines  for  determining  whether  or 
not  a  hazard  exists  due  to  induced 
voltage.  The  hazard  depends  not  only 
on  the  voltage  of  the  existing  line,  but 
also  on  the  length  of  the  line  being 
installed  and  the  distance  between  the 
existing  Line  and  the  new  one.  Electric 
shock  ht>m  induced  voltage  poses  two 
different  hazards.  First,  the  electric 
shock  could  cause  an  involuntnry 
reaction,  which  could  cause  a  fall  or 
other  injury.  Seconds  tl»  electric  shock 
itself  eduld  cause  respiratory  or  cardiac 
arrest.  If  no  precautions  are  taken  ta 
protect  employees  from  hazards 
associated  with  involuntJiry  reactions 
from  electric  shock,  a  hazard  is 
presumed  to  exist  if  the  induced  voltage 
is  sufficient  to  pass  a  current  of  1 
milliarapere  through  a  500  ohm  r«sistor. 
(The  500  ohm  resistor  represents  the 
resistance  of  an  employee.  The  1 
milliampere  current  is  the  threshold  of 
perception.)  If  employees  are  protected 
from  injury  due  to  involuntary  reactions 
from  electric  shock,  a  hazard  is 
presumed  to  exist  if  the  resultant 
current  would  be  nujre  than  6 
milliamperes  (the  let-go  threshold  for 
women).  It  is  up  to  the  employer  to 
ensure  that  employees  are  protected 
against  serious  injury  from  any  voltages 
induced  on  lines  being  installed  and  to 
determine  whether  the  voltages  are  high 
enough  to  warrant  the  adoption  of  the 
additional  provisions  on  grounding 
spelled  out  in  paragraphs  (q)(2)(iv](.^) 
through  (q)(2)(iv)(E)  of  final  §  1910.269. 
These  rules  set  forth  the  following 
reguirements: 

(1)  Grounds  must  be  installed  in 
increments  of  no  more  than  2  miles 
(paragraph  (q)(2)(iv)(A)); 

(2)  Grouncls  must  remain  in  place 
until  the  installation  is  completed 
between  dead  ends  (paragraph 
(q)(2)(iv)(B) ): 

(3)  Grounds  must  be  removed  as  the 
last  phase  of  aerial  cleanup  (paragraph 
(q)(2)(iv)(C))-, 

(4)  Grounds  must  be  installed  at  each 
work  location  and  at  all  open  dead-end 
or  catch-off  points  or  the  next  adjacent 
structure  (paragraph  (o)(2)(iv)(D));  and 

(5)  Bare  conductors  being  spliced 
must  be  bonded  and  grounded 
(paragraph  (qJ(2)(iv)(E)). 

Proposed  paragraphs  (q)(2)(ui)(F)  and 
(q)(2)(iii)(G).  which  related  to  the 
connection  and  removal  of  grounds, 
respectively,  have  not  been  carried 
forward  into  the  final  rule.  As  noted  by 
EEI  (Ex.  3-112).  these  two  paragraphs 
simply  repeated  the  provisions  of 
§  1910.269  (n)(6)  and  (n)(7)  and  were 
therefore  unnecessary. 
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Paragraph  (q)(2)(v)  requires  reel 
handling  equipment  to  be  in  safe 
operating  condition  and  to  be  leveled 
and  aligned.  Proper  alignment  of  the 
stringing  machines  will  help  prevent 
failure  of  the  equipment,  conductors, 
and  supporting  structures,  wrhich  could 
result  in  injury  to  workers. 

Prevention  of  the  failure  of  the  line 
pulling  equipment  and  accessories  is 
also  the  purpose  of  paragraphs  (q)(2)(vi). 
(q)(2)(vii).  and  (q)(2)(viii).  These 
provisions  respectively  require  the 
operation  to  be  performed  within  the 
load  limits  of  the  equipment,  require  the 
repair  or  replacement  of  defective 
apparatus,  and  prohibit  the  use  of 
conductor  grips  not  specifically 
designed  for  use  in  pulling  operations. 
Equipment  that  has  been  damaged 
beyond  manufacturing  specifications  or 
that  has  been  damaged  to  the  extent  that 
its  load  ratings  would  be  reduced  are 
considered  to  be  defective.  Load  limits 
and  design  specifications  are  normally 
provided  by  the  manufacturer,  but  they 
can  also  be  found  in  engineering  and . 
materials-handbooks  (see,  for  example. 
The  Lineman's  and  Cableman's 
Handbook,  Ex.  8-5). 

When  the  tension  stringing  method  is 
used,  the  pulling  rig  (which  takes  up  the 
pulling  rope  and  thereby  pulls  the 
conductors  into  place)  is  separated  from 
the  reel  stands  and  tensioner  (which  pay 
out  the  conductors  and  apply  tension  to 
them)  by  one  or  more  spans  (the 
distance  between  the  structures 
supporting  the  conductors).  In  an 
emergency,  the  pulling  equipment 
operator  may  have  to  shut  down  the 
operation.  Paragraph  (q)(2)(ix)  of  final 
§  1910.269  requires  communication  to 
be  maintained  between  the  reel  tender 
and  the  pulling  rig  operator,  so  that  in 
case  of  emergency  at  the  conductor 
supply  end,  the  pulling  rig  operator  can 
shut  the  equipment  down  before  injury- 
causing  damage  occurs.  The  proposed 
version  of  this  rule,  paragraph 
(q)(2)(viii),  would  have  required  simply 
that  "reliable  communications"  be 
maintained.  The  language  contained  in 
paragraph  (q)(2)(ix)  of  final  §  1910.269 
clarifies  that  two-way  radios  or  other 
equivalent  means  constitute  "reliable 
communication". 

Paragraph  (q)(2)(x)  prohibits  the 
operation  of  the  pulling  rig  under  unsafe 
conditions.  This  provision  was 
proposed  as  part  of 
§  1910.269(q)(2){viii).  It  has  been 
designated  as  a  separate  paragraph  in 
the  final  rule.  OSHA  has  included  a 
note  following  paragraph  (q)(2)(x)  of  the 
final  rule.  The  explanatory  note,  which 
was  not  contained  in  the  proposal, 
provides  examples  of  unsafe  conditions. 


Paragraph  (q){2)(xi)  prohibits 
employees  from  unnecessarily  working 
directly  beneath  overhead  operations  or 
on  the  cross  arm.  This  provision 
minimizes  exposure  of  employees  to 
injury  resulting  ft-om  the  failure  of 
equipment,  conductors,  or  supporting 
structures  during  pulling  operations. 

Under  certain  conditions,  work  must 
be  performed  on  transmission  and 
distribution  lines  while  they  remain 
energized.  Sometimes,  this  work  is 
accomplished  using  rubber  insulating 
equipment  or  live-line  tools.  However, 
this  equipment  has  voltage  and  other 
limitations  which  make  it  impossible  to 
insulate  the  employee  performing  work 
on  live  lines  under  all  conditions.  In 
such  cases,  usually  on  medium-  and 
high-voltage  transmission  lines,  the 
work  is  performed  using  the  live-line 
bare-hand  technique.  If  work  is  to  be 
performed  "bare  handed",  the  employee 
works  from  an  insulated  aerial  platform 
and  is  electrically  bonded  to  the 
energized  line.  Since  there  is  essentially 
no  potential  difference  across  the 
worker's  body,  he  or  she'  is  protected 
from  electric  shock.  Paragraph  (q)(3)  of 
final  §  1910.269  addresses  the  live-line 
bare-hand  technique. 

Paragraph  (q)(3)(i)  requires  employees 
using  or  supervising  the  use  of  the  live- 
line  bare-hand  method  on  energized 
lines  to  be  trained  in  the  use  of  the 
technique.  Periodic  retraining  must  be 
provided  as  required  under  paragraph 
(a)(2)  of  final  §  1910.269.  Without  this 
training,  employees  would  not  be  able 
to  perform  the  highly  specialized  work 
safely. 

Betore  work  can  be  started,  the 
voltage  of  the  lines  tin  which  work  is  to 
be  performed  must  be  known.  This 
voltage  determines  the  minimum 
approach  distances  and  the  types  of 
equipment  which  can  be  used.  If  the 
voltage  is  higher  than  expected,  the 
minimum  approach  distance  will  be  too 
small  and  the  equipment  may  not  be 
safe  for  use.  Therefore,  paragraph 
(q)(3)(ii)  requires  a  determination  to  be 
made  of  the  voltage  of  the  circuit,  of  the 
minimum  approach  distances  involved, 
and  of  the  voltage  limitations  of 
equipment  to  be  used. 

Paragraph  (q)(3)(iii)  requires  insulated 
tools  and  equipment  to  be  designed, 
tested,  and  intended  for  live-line  bare- 
hand  work  and  that  they  be  kept  clean 
and  dry.  This  requirement  is  important 
to  ensure  that  equipment  does  not  fail 
under  constant  contact  with  high 
voltage  sources.  The  final  version  of  this 
rule  explains  that  it  applies  to  insulated 
tools,  insulated  equipment,  and  aerial 
devices  and  platforms  used  in  live-line 
work.  This  clarification  was  made  in 
response  to  the  request  of  three 


commenters  (Ex.  3-65.  3-81.  3-112). 
The  Agency  considers  irreulated 
equipment  that  is  rated  for  the  voltage 
on  which  it  is  used  (such  as  a  live-line 
tool)  to  meet  this  requirement. 

Paragraph  (q)(3)(iv)  requires  the 
automatic-reclosing  feature  of  circuit 
protective  devices  to  be  made 
inoperative.  In  case  of  a  fault  at  the 
worksite,  it  is  important  for  the  circuit 
to  be  deenergized  as  quickly  as  possible 
and  for  it  to  remain  deenergized  once 
the  protertive  devices  have  opened  the 
circuit.  This  prevents  any  possible 
injuries  from  becoming  more  severe. 
Additionally,  this  measure  helps  limit 
the  possible  switching  surge  voltage, 
which  provides  an  extra  measure  of 
safety.  (The  issue  of  whether  or  not 
OSHA  should  require  new  automatic 
switching  devices  to  be  made  so  as  to 
allow  disabling  of  the  automatic 
switching  feature  was  discussed  under 
the  summary  and  explanation  of 
paragraph  (m)(3)(iii).  earlier  in  this 
preamble.) 

Sometimes  the  weather  makes  live- 
line  bare-hand  work  unsafe.  For 
example,  lightning  strikes  on  lines  being 
worked  can  create  severe  transient 
voltages,  against  which  the  minimum 
approach  distances  required  by  final 
§  1910.269  may  not  provide  complete 
protection.  Additionally,  the  wind  can 
reduce  the  minimum  approach  distance 
below  acceptable  values.  To  provide 
protection  against  environmental 
conditions  which  can  increase  the 
hazards  by  an  unacceptable  degree, 
paragraph  (q)(3)(v)  prohibits  live-line 
bare-hand  work  in  the  midst  of  a 
thunderstorm  or  under  any  other 
conditions  that  make  the  work 
unusually  hazardous  (that  is,  hazardous 
in  spite  of  the  precautions  taken  under 
the  final  rule).  Also,  work  may  not  be 
performed  under  any  conditions  that 
reduce  the  minimum  approach 
distances  below  required  values.  If 
insulating  guards  are  provided  to 
prevent  hazardous  approach  to  other 
energized  parts  and  to  ground,  then 
work  may  be  performed  under 
conditions  reducing  the  minimum 
approach  distances. 

Paragraph  (q)(3)(vi)  requires  the  use  of 
a  conductive  device,  usually  in  the  form 
of  a  conductive  bucket  liner,  which 
creates  an  area  of  equipotential  in  which 
the  employee  can  work  safely.  The 
employee  must  be  bonded  to  this  device 
by  means  of  conductive  shoes  or  leg 
clips  or  by  another  effective  method. 
Additionally,  if  necessary  to  protect 
employees  further,  electrostatic 
shielding  would  be  required. 

To  avoid  receiving  a  shock  caused  by 
charging  current,  the  employee  must 
bond  the  conductive  bucket  liner  (or 
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other  conductive  device)  to  the 
energized  conductor  before  he  or  she 
touches  the  conductor.  Typically,  a  hot 
stick  is  used  to  bring  a  bonding  jumper 
(already  connected  to  the  conductive 
bucket  liner)  into  contact  with  the  live 
line.  This  connection  brings  the 
equipotential  area  surrounding  the 
employee  to  the  same  voltage  as  that  of 
the  line.  I^ragraph  (q)(3)(vii)  requires 
the  conductive  dteviceto  be  bonded  to 
the  energized  conductor  before  any 
employee  contacts  the  energized 
conductor  and  requires  this  connection 
to  be  maintained  until  work  is 
completed. 

Paragraph  (q)(3^)(viii)  requires  aerial 
lifts  used  for  live-line  bare-hand  work  to 
be  equipped  with  upper  controls  that 
are  within  reach  of  any  employee  in  the 
bucket  and  with  lower  controls  that 
permit  override  operation  at  base  of  the 
boom.  Upper  controls  are  necessary  so 
that  employees  in  the  bucket  can 
precisely  control  the  lift's  direction  and 
speed  of  approach  to  the  live  line. 
Control  by  workers  on  the  ground 
responding  to  directions  from  those  in 
the  bucket  could  lead  to  contact  by  an 
employee  in  the  lift  with  the  energized 
conductor  before  the  bonding  jumper  is 
in  place.  Controls  are  needed  at  ground 
level,  however,  so  that  employees  in  the 
lift  who  might  be  disabled  as  a  result  of 
an  accident  or  illness  could  be  promptly 
lowered  and  assisted.  For  this  reason, 
paragraph  (qK3)(ix)  prohibits  operation 
of  the  ground  level  controls  except  in 
case  of  emergency. 

In  the  preamble  to  the  proposal, 
OSHA  requested  comments  on  whether 
there  were  operations  involving  live- 
line  bare-hand  work  that  require  the  use 
of  the  lower  controls  in  lieu  of  the  ones 
in  the  lift.  In  response  to  this  request, 
the  IBEW  supported  the  proposed 
language  (Ex.  3-107).  EEl  suggested  that 
the  standard  allow  the  lower  controls  to 
be  operated  with  the  permission  of  the 
employee  in  the  lift  because  in  some 
situations  it  would  be  necessary  or  safer 
(Ex.  3-112).  However.  EEI  did  not 
specify  what  type  of  procedure  would 
necessitate  such  operation  or  explain 
how  this  could  be  done  safely.  Because 
OSHA  does  not  believe  it  would  be 
either  safer  or  necessary  for  an 
employee  on  the  ground  to  operate  the 
lift  in  other  than  emergency  conditions, 
the  final  rule  adopts  the  provision  as 
proposed. 

Paragraph  (q)(3)(x)  requires  aerial  lift 
controls  to  be  checked  to  ensure  that 
they  are  in  proper  working  order  before 
any  employee  is  lifted  into  the  working 
position. 

To  protect  employees  on  the  ground 
from  the  electric  shock  that  would  be 
received  upon  touching  the  truck 


supporting  the  aerial  li#,  paragraph 
(q)(3)(xi)  requires  the  truck  to  be 
grounded  or  treated  as  energized.  In  this 
case  the  insulation  of  the  lift  limits  the 
voltage  on  the  body  of  the  truck  to  a  safe 
level  if  the  truck  itself  is  grounded. 

Aerial  lilts  that  are  used  in  live-line 
bare-hand  work  are  exposed  to  the  hiU 
line-to-ground  voltage  of  the  circuit  for 
the  duration  of  the  job.  To  ensure  that 
the  insulating  value  of  the  Hft  being 
used  is  high  enough  to  protect 
employees,  paragraph  (q)(3)(xri)  requires 
a  boom-current  test  to  be  made  before 
work  is  started  each  day.  The  test  is  also 
required  when  a  higher  voltage  is 
encountered  and  when  conditions 
change  to  a  degree  that  warrants 
retesting  the  equipment. 

Under  the  standard,  the  test  consists 
of  placing  the  bucket  in  contact  with  a 
source  of  voltage  equal  to  that  being 
encountered  during  the  job  and  keeping 
it  there  for  at  least  3  minutes.  This  is 
normally  accomplished  at  the  worksite 
by  placing  the  bucket  in  contact  with 
the  energized  line  on  which  work  is  to 
be  performed  (without  anyone  in  it,  of 
course). 

Several  smaller  electric  utility 
companies  and  one  oil  company 
objected  to  the  requirement  to  test  aerial 
lifts  on  a  day-to-day  basis  (Ex.  3-2.  3- 
12.  3-17.  3-26.  3-124).  These 
commenters  argued  that  the  insulating 
value  of  this  type  of  equipment  does  not 
change  signiGcantly  from  day  to  day 
and  that  this  type  of  test  was  very 
expensive. 

OSHA  believes  that,  if  live-line  bare- 
hand  work  is  to  be  performed,  a  test 
must  be  conducted  before  work  starts 
each  day.  The  aerial  lift  is  deliberately 
placed  into  contact  with  the  energized 
line,  and  any  damage  to  the  insulation 
could  quickly  lead  to  the  death  of  an 
employee.  The  insulation  on  these 
devices  must  be  constantly  monitored 
for  adequacy. 

The  test  proposed  in 
§  1910.269(q)(3){xii)  is  already  required 
under  §  1926.955(e)(ll)  for  similar  work 
performed  under  the  Construction 
Standards.  Additionally,  all  aerial  lifts 
insulated  for  voltages  over  69  kV  are 
required  by  §  1910.67"  (through  ANSI 
A92. 2-1969)  to  be  equipped  with 
electrodes  for  conducting  these  tests. 
Final  §  1910.269  does  not  require  these 


«  Paragraph  (b)(  I )  of  §  1910.67  requires  all 
vehicle-mounted  elevating  and  rotating  work 
platforms  (aerial  liftsl  to  confom  to  the  provisions 
of  ANSI  A92.2-1969.  Vehicle  Mounted  Elevnting 
and  Botating  Work  Platformt.  Section  4>11  of  that 
standard  contains  the  requirement  for  platforms 
insulated  for  more  than  69  kV  to  be  equipped  with 
test  electrodes.  These  electrodes  can  tie  used  for 
field  testing  as  noted  in.  the  Appendix  to  that 
standard  and  in  .Section  6.3.1.3  of  the  1979  version 
of  that  standard  (ANSI  A92.2-1979). 


devices  to  be  sent  to  a  test  facility  for 
testing  (in  fact,  this  would  be 
counterproductive),  nor  does  it  require 
these  tests  to  be  performed  on  all  aerial 
lifts  used  in  electric  power  generation, 
transmission,  and  distribution  work. 
This  provision  applies  only  to  lifts  \iaed 
in  live-line  bare-hand  work  and  only 
when  they  are  so  used.  For  these 
reasons,  O^A  has  carried  this 
requirement  forward  into  the  final  rule. 

To  provide  employees  with  a  level  of 
protection  equivalent  to  that  provided 
by  American  National  Standard  for 
Vehicle-Mounted  Elevating  and  Rotating 
Aerial  Devices  (ANSI  A92.2-1979:  Ex. 
2-28).  §1910.269(q)(3)(xii)  proposed  to 
permit  a  leakage  current  of  up  to  1 
microampere  per  kilovolt  of  nominal 
phase-to-grounc/  voltage.  In  contrast,  the 
corresponding  provisions  in  Subpart  V 
of  Part  1926  (§  1926.955<e)(ll))  and  in 
the  EEVIBEW  draft  allow  up  to  1 
microampjere  of  current  for  every 
kilovolt  of  phase-to-p/jQse  voltage.  (For 
a  three-phase,  Y-connected  system,  the 
phase-to-phase  voltage  equals  1.73  times 
the  phase-to-ground  voltage.)  Because  of 
the  inconsistency  between  the  proposal 
and  OSHA's  existing  standard,  the 
Agency  requested  comments  on  the 
appropriateness  of  the  leakage  current 
level  permitted  by  the  proposal. 

Four  commenters  responded  to  this 
request  (Ex.  3-41,  3-«2.  3-107.  3-112). 
EEI  and  the  Tennessee  Valley  Authority 
(TVA)  supported  the  Subpart  V  level  of 
1  microampere  per  kilovolt  of  phase-to- 
phase  voltage  (Ex.  3-82.  3-112).  They 
argued  that  this  level  was  more 
appropriate  for  field  testing  and  was 
consistent  with  the  existing  OSHA 
standard. 

IBE\V  and  the  Manufacturers  of  Aerial 
Devices  &  Digger  Derricks  Council 
supported  the  lower  level  proposed  in 
§  1910.269(q)(3)(xii)  (Ex.  3-41,  3-107). 
They  noted  that  this  is  the  level  adopted 
in  the  consensus  standard.  Also,  the 
latest  version  of  the  ANSI  standard 
includes  a  provision  for  field  testing  of 
insulated  aerial  devices  at  a  level  of  1 
microampere  per  kilovolt  of  phase-to- 
ground  voltage  (Ex.  2-28,  60). 

The  manuiacturers  of  insulated  aerial 
lifts  and  the  national  consensus 
standard  support  the  leakage  level 
contained  in  the  proposal.  Neither  EEI 
nor  TVA  explained  how  a  higher 
leakage  current  level  would  better 
protect  employees  than  the  level  set  in 
the  national  consensus  standard. 
Therefore.  OSHA  is  adopting  the 
maximum  leakage  current  of  1 
microampere  per  kilovolt  of  phase-to- 
ground  voltage  from  ANSI  A92.2-1979. 

Paragraph  rq)(3)(xii)  requires  the 
suspension  of  related  work  activity  any 
time  (not  only  dliring  tests)  a 


Federal  Register  /  Vol.  59.  No.  20  /  Monday,  January  31,  1994  /  Rules  and  RegulaUons         4409 


malfunction  of  the  equipment  is 
evident.  This  requirement  is  intended  to 
prevent  the  failure  of  insulated  aerial 
devices  during  use.  As  requested  by  a 
commenter  (Ex.  »-62).  this  provision  in 
the  final  rule  has  been  clanged  so  that 
only  work  firom  the  aerial  lift  is  affected. 
Work  not  involving  the  aerial  lift  could 
be  continued.  Halting  work  from  the  lift 
will  protect  employees  in  the  lift,  as 
well  as  those  on  the  ground,  from  the 
electrical  hazards  involved. 

Paragraphs  (q)(3)(xiii),  (q)(3)(xiv),  and 
(q)(3)(xv)  of  final  §  1910.269  require  the 
minimum  approach  distances  specified 
in  Table  R-6  through  Table  R-10  to  be 
maintained  from  grounded  objects  and 
from  objects  at  a  potential  different  from 
that  at  which  the  bucket  is  energized. 
(The  proposal  contained  a  separate  table 
for  live-line  bare-hand  work.  The  final 
rule  has  consolidated  all  the  minimum 
approach  distance  tables  in  one  place, 
under  §  1910.269(1).)  Paragraph 
(q)(3)(xiii)  applies  to  minimum 
approach  distances  in  general; 
paragraph  (q)(3)(xiv)  covers  minimum 
approach  distances  to  be  used  as  the 
employee  approaches  or  leaves  the 
energized  conductor;  and  paragraph 
(q)(3)(xv)  relates  to  the  distance  between 
the  bucket  and  the  end  of  a  bushing  or 
insulator  string.  The  phrase  "or  any 
other  grounded  surface"  has  been  added 
after  "insulator  string"  to  indicate  that 
the  bucket  must  maintain  this  minimum 
approach  distance  from  any  grounded 
surface,  as  recommended  by  Mr.  Joseph 
Van  Name  (DC  Tr.  732). 

The  tables  referenced  in  paragraphs 
(q)(3)(xiii),  Cq)(3)(xiv).  and  (q)(3)(xv)  are 
those  set  forth  in  paragraph  (1)(2)  of 
final  §  1910.269.  The  rationale  behind 
the  adoption  of  those  tables  and  the 
discussion  of  issues  related  to  minimum 
approach  distances  is  presented  under 
the  preamble  summary  of  that 
paragraph.  The  principles  behind  the 
two  sets  of  tables  are  the  same.  (In  fact, 
EEI  proposed  placing  all  these 
requirements  under  paragraph  (1). 
OSHA  has  not  adopted  this  approach  at 
this  time  because  of  concerns  of 
sufBcient  notice  to  interested  parties. 
However,  consolidation  of  the  live-line 
bare-hand  requirements  and  the  other 
regulations  relating  to  work  on 
energized  lines  will  be  considered  in 
future  rulemaking  efforts.) 

Paragraph  (q)(3l(xvi)  prohibits  the  use 
of  hand  lines  between  the  bucket  and 
boom  and  between  the  bucket  and 
ground.  Such  use  of  lines  could  set  up 
a  potential  difference  between  the 
employee  in  the  bucket  and  the  power 
line  when  the  employee  contacts  the 
hand  line.  If  the  hand  h'ne  is  supported 
by  the  energized  conductor,  as 
permitted  by  the  paragraph,  no  potential 


difference  is  generated  at  the  bucket. 
Unless  the  rope  is  insulated  for  the 
voltage,  employees  on  the  ground  must 
treat  it  as  energized. 

For  similar  reasons,  paragraph 
(q)(3)(xvii)  prohibits  passing 
uninsulated  equipment  or  materials  to 
an  employee  bonded  to  an  energized 
part. 

Paragraph  (q)(3)(xviii)  requires  a 
durable  chart  reflecting  the  minimum 
approach  distances  prescribed  by  Table 
R-6  through  Table  R-10  to  be  mounted 
so  that  it  is  visible  to  the  operator  of  the 
boom.  Of  course,  a  table  prescribing 
minimum  approach  distances  greater 
than  those  required  would  also  be 
acceptable.  Paragraph  (q)(3)(xix) 
requires  a  non-conductive  measuring 
device  to  be  available  to  the  employee 
in  the  lift.  Compliance  with  these  two 
provisions  in  the  final  standard  will 
assist  the  employee  in  determining  the 
minimum  approach  distances  required 
by  the  standard. 

Paragraph  (q)(4)  of  final  §  1910.269 
addresses  hazards  associated  with 
towers  and  other  structures  supporting 
overhead  lines. 

To  protect  employees  on  the  ground 
from  hazards  presented  by  falling 
objects,  paragraph  (q)(4)(i)  prohibits 
workers  from  standing  under  a  tower  or 
other  structure,  unless  their  presence  is 
necessary  to  assist  employees  working 
above. 

Paragraph  (q)(4)(ii)  relates  to 
operations  which  involve  lifting  and 
positioning  tower  sections.  This 
provision  normally  requires  tag  lines  or 
other  similar  devices  to  be  used  to 
control  tower  sections  being  positioned. 
The  use  of  tag  lines  protects  employees 
from  being  struck  by  tower  sections  that 
are  in  motion. 

Paragraph  (q)(4)(iii)  requires  loadlines 
to  remain  in  place  until  the  load  is 
secured  so  that  it  cannot  topple  and 
injure  an  employee. 

Some  weather  conditions  can  make 
work  from  towers  and  other  overhead 
structures  mora  hazardous  than  usual. 
For  example,  icy  conditions  may  make 
slips  and  falls  much  more  Ukely,  in  fact 
even  unavoidable.  Under  such 
conditions,  work  from  towers  and  other 
structures  would  generally  be 
prohibited  by  §  1910.269(q)(4)(iv). 
However,  when  emergency  restoration 
work  is  involved,  the  additional  risk 
may  be  necessary  for  public  safety,  and 
the  standard  permits  such  work  to  be 
performed  even  in  bad  weather. 

The  final  rule  allows  work  to  continue 
under  any  type  of  emergency 
restoration,**  whether  or  not  power  is 


available.  This  change  was  requested  by 
two  commenters  that  noted  that 
emergency  conditions  sometimes 
develop  with  actual  loss  of  power  and 
that  it  would  be  better  to  allow 
restoration  work  to  avoid  this  situation 
(Ex.  3-69.  3-123). 

Paragraph  (r).  Paragraph  (r)  of  final 
§  1910.269  addresses  safety 
considerations  related  to  line-clearance 
tree  trimming.  As  can  be  seen  from  the 
definition  in  §  1910.269(x).  line- 
clearance  tree  trimming  is  the  trimming 
of  any  tree  or  brush  that  is  within  10 
feet  (305  cm)  of  an  electric  power  line. 
Since  §  1910.269  addresses  hazards 
unique  to  electric  power  generation, 
transmission,  and  distribution  work, 
general  tree  trimming  is  not  covered  by 
this  paragraph.  For  example,  tree 
trimming  contractors  performing  work 
at  a  residence  where  there  are  no 
overhead  power  lines  within  10  feet  of 
any  trees  or  brush  are  not  required  to 
follow  §  1910.269(r). 

The  requirements  for  this  paragraph 
have  been  taken,  in  large  part,  from 
ANSI  Z133. 1-1982.  .American  National 
Standard  Safety  Requirements  for 
Pruning.  Trimming.  Repairing, 
Maintaining,  and  Removing  Trees,  and 
for  Cutting  Brush  (Ex.  2-29). 

Paragraph  (r)(l)  covers  the  electrical 
hazards  associated  with  Hne-clearance 
tree  trimming.  This  paragraph  does  not 
apply  to  qualified  employees.  These 
employees  are  highly  trained  and  are 
adequately  protected  by  other 
provisions  in  the  standard,  including 
the  requirements  for  personal  protective 
equipment  in  paragraph  (g)  and  for 
working  on  or  near  exposed  energized 
parts  in  paragraph  (I).  Line-clearance 
tree  trimmers,  on  the  other  hand,  do  not 
have  such  extensive  training,  and  more 
stringent  requirements  dealing  with 
electrical  hazards  are  necessary  and 
appropriate  for  their  protection. 
Paragraph  (r)(l)  of  final  §  1910.269  sets 
forth  such  requirements. 

The  distinction  between  the 
"qualified  employee"  and  "line- 
clearance  tree  trimmer"  is  discussed  in 
summary  and  explanation  of  final 
§  1910.269(a)(l)(i)(E),  earlier  in  this 
preamble,  and  final  §  1910.269(x),  later 
in  this  preamble.  As  noted  in  those 
discussions,  a  "qualified  employee" 
under  §  1910.269  is  an  employee  who 
has  been  trained  to  work  on  energized 
electric  power  generation,  transmission, 
and  distribution  installations.  Line- 
clearance  tre«  trimmers  are  not 
considered  to  be  "qualified  employees" 
under  §  1910.269.  As  explained  earlier. 


•'Emergency  testorarion  work  U  coiuidered  to  Im 
that  work  necestary  to  restore  an  electric  pcnver 


generalioa.  mnKnlwIon.  or  dUtributioD  iiuUlUlion 
to  an  operating  condition  to  the  extent  necauary  to 
safeguard  the  general  public 
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they  do  not  have  the  necessary  training 
to  use  the  protective  equipment  that 
would  be  necessary  to  work  on 
energized  electric  power  generation, 
transmission,  and  distribution 
installations.  They  do,  however,  have 
the  training  necessary  to  perform  tree- 
trimming  work  very  close  to  energized 
transmission  and  distribution  Unes,  and 
the  work  they  perform  is  directly 
associated  with  electric  power 
transmission  and  distribution 
installations.  Therefore,  work  practices 
necessary  for  their  safety  are  included  in 
§1910.269. 

Subpart  S  of  the  General  Industry 
Standards  also  contains  safety-related 
work  practice  requirements  for  work, 
such  as  tree  trimming,  that  is  performed 
near  overhead  power  transmission  and 
distribution  lines.  However,  the  Subpart 
S  safety-related  work  practices  do  not 
apply  to  work  performed  by  "qualified 
persons  on  or  directly  associated  with" 
electric  power  generation,  transmission, 
and  distribution  installations.  Because 
line-clearance  tree  trimmers  do  have 
training  necessary  to  enable  them  to 
work  very  close  to  energized  electric 
power  transmission  and  distribution 
lines  and  because  the  work  practices 
necessary  for  their  safety  have  been 
included  in  §  1910.269.  they  are 
considered  to  be  "qualified  persons"  for 
the  purpose  of  §  1910.331(c)(l).w 

Other  tree  workers  do  not  have  the 
training  necessary  for  them  to  be  either 
"qualified  employees  '  or  "line- 
clearance  tree  trimmers",'^  as  defined 
under  §  1910.269(x).  These  employees 
are  not  covered  under  §  1910.269  at  all. 
The  work  practices  these  employees 
must  use  are  contained  in  Subpart  S  of 
Part  1910.  Under  Subpart  S.  tree 
workers  must  maintain  a  10-foot 
minimum  approach  distance  from 
overhead  lines.  (In  fact,  trimming  any 
branch  that  is  within  10  feet  of  an 
overhead  power  line  is  prohibited  by 
Subpart  S.) 

Proposed  §  1910.269(r)(l)(i)  would 
have  required  an  inspection  to  be  made 
of  the  tree  on  which  work  is  to  be 
performed  to  see  if  an  electric  conductor 


«  This  paragraph  reads  as  follows: 

(c)  Excluded  work  by  qualified  persons.  The 
provisions  of  §S  1910.331  through  1910.333  do  not 
apply  to  work  performed  by  qualiTied  persons  on 
'  or  directly  associated  with  the  following 
installations: 

(1)  Generation,  transmission,  and  distribution 
installations.  Installations  for  the  generation, 
control,  transformation,  transmission,  and 
distribution  of  electric  energy  (including 
communication  and  metering)  located  in  buildings 
used  for  such  purposes  or  located  outdoors. 

"*For  t;  e  purposes  of  paragraph  (r).  trainees 
working  under  the  supervision  of  a  qualiHed  line- 
clearance  tree  trimmer  are  considered  to  be 
qualifled  line-clearance  tree  trimmers. 


passes  within  10  feet  of  the  tree.  This 
inspection  was  intended  to  give  an 
indication  of  whether  an  electrical 
hazard  exists. 

The  preamble  discussion  of  final 
§  1910.269(a)(l)(i)(E)  noted  that  OSHA 
had  decided  to  move  the  requirement 
for  the  determination  of  voltage  levels, 
as  it  relates  to  line-clearance  tree 
trimming,  to  paragraph  (r)(l)(i).  Under 
this  paragraph,  the  employer  must  make 
a  determination  of  the  voltages  to  which 
employees  are  exposed,  so  that 
employees  would  be  able  to  maintain 
the  proper  minimum  approach 
distances.  However,  if  employees  treat 
all  conductors  as  energized  at  the 
maximum  voltage  to  be  encountered, 
only  the  maximum  voltage  need  be 
determined.  Because  §  1910.269  applies 
only  to  line-clearance  tree  trimming 
activities,  the  proposed  general 
requirement  for  an  inspection  of  the  tree 
for  the  presence  of  electric  power  lines, 
which  must  be  present  for  the  standard 
to  apply,  has  beien  eliminated. 

Paragraphs  (r)(l)(ii)  and  {r)(l)(iii)  of 
the  proposal  would  have  required  a  10- 
foot  (305-cm)  minimum  approach 
distance  for  non-line-clearance  tree 
trimmers  and  would  have  prohibited 
these  tree  trimmers  from  trimming  trees 
that  were  within  10  feet  of  an  electric 
power  line.  The  National  Arborist 
Association  noted  that  the  Electrical 
Safety-Related  Work  Practices 
Standard  '^  (which  was  also  a  proposal 
at  the  time  of  their  comments)  covered 
work  performed  by  unqualified 
employees  near  overhead  power  lines 
(Ex.  3-113,  58;  LA  Tr.  347-350).  They 
were  concerned  that  the  two  standards 
contained  confiicting  provisions  aimed 
at  protecting  non-line-clearance  tree 
workers.  These  concerns  were  expressed 
by  Mr.  Richard  Proudfoot  of  Pruett  Tree 
Service  as  foUow^y'^ 

I'm  Dick  Proudfoot.  I'm  General  Manager  of 
Pruett  Tree  Service  in  Lake  Oswego,  Oregon. 
We  do  not  perform  line  clearance  tree 
trimming  work.  For  that  reason  aione.  I 
should  not  be  here  today  in  behalf  of 
residential  and  commercial  tree  trimmers 
ttecause  this  proposed  standard  supp>oscdly 
is  directed  only  to  line  clearance  tree 
trimming  work. 

The  rub  is  twofold.  First,  this  prof>osed 
standard  actually  regulates  us  even  though  it 
pretends  not  to,  and  second,  OSHA  already 
has  dealt  with  residential  and  commercial 
tree  trimmers  in  the  pending  OSHA  section 
1910.331.  electrical  related  safe  work  practice 
standard,  but  contradicts  that  regulation  in 
today's  standard. 

Specifically,  the  pending  .331,  electric 
related  safe  work  practice  standard,  covers 


•'This  standard  is  set  forth  In  §8  1910.331 
through  1910.335  of  Subpart  S.  which  was 
promulgated  as  a  final  rule  on  August  6. 1990  (55 
FR  319B4). 


tree  care  workers,  such  as  those  employed  by 
my  company,  who  do  not  perform  line 
clearance  work  and  excludes  line  clearance 
workers  with  the  intention  they  be  covered 
by  today's  line  clearance  standard.  Thus,  the 
pending  electrical  related  work  practice 
standard  requires  residential/commercial 
trimmers  who  work  in  a  non-line  clearance 
context  to  maintain  ten  feet  l)etween  the  tree 
trimmer  and  the  overhead  conductor.  That 
approach  is  entirely  correct. 

However,  OSHA  contradicts  in  today's 
standard  the  correct  approach  it  has  taken  in 
the  pending  .331  standard,  t)ccause  in  today's 
line  clearance  standard  OSHA  says  that  a 
non-line  clearance  tree  trimmer  may  not  trim 
a  tree  if  any  part  of  the  tree  is  within  ten  feet 
of  a  conductor,  even  though  under  the 
pending  .331  standard  we  could  trim  the  tree, 
so  long  as  we  stayed  ten  feet  away  from  the 
wire.  "Thus,  the  standard  that  is  intended  to 
apply  to  us  properly  measures  the  distance 
of  the  employee  to  the  wire,  while  this 
standard  would  measure  for  the  same 
employee  the  distance  of  the  tree  to  the  wire. 

To  tiegin  with,  if  we  are  subject  to  the  .331 
standard,  as  OSHA  tells  us  we  are,  the  agency 
has  no  business  to  regulate  the  same  conduct 
of  non-line  clearance  trimmers  in  this 
standard.  Safety  compliance  requires  non- 
contradictory  standards.  Contradictory 
signals  from  OSHA  breeds  non-compliance 
and  unsafe  conditions. 

OSHA  should,  therefore,  delete  from 
today's  standards  its  attempt  in  section 
(r)(l)(iii)  to  regulate  non-line  clearance 
trimmers  and  leave  that  to  OSHA's  sound 
resolution  of  that  issue  in  the  pending  .331 
standard.  Section  (r)(1)(iii)  should,  therefore, 
be  deleted  from  today's  line  clearance 
standard  altogether.  JLA  Tr.  347-349) 

Proposed  §  1910.269  did.  in  fact, 
overlap  the  provisions  of  the  Electrical 
Safety-Related  Work  Practices  Standard 
in  Subpart  S.  The  Subpart  S 
requirements  currently  apply  to  tree 
workers  who  are  not  line-clearance  tree 
trimmers  regardless  of  the  type  of  work 
being  performed — commercial, 
residential,  or  line-clearance  tree 
trimming.  The  presence  of  proposed 
paragraphs  (r)(l)(ii)  and  (r)(l)(iii)  in 
final  §  1910.269  would  only  confuse 
employers.  In  fact,  under 
§  1910.269(a)(l)(ii)(B),  work  practices 
covered  by  Subpart  S  (that  is,  work  by 
unqualified  employees  near  electric 
power  generation,  transmission,  and 
distribution  installations)  are  not 
regulated  under  the  electric  power 
generation,  transmission,  and 
distribution  standard.  Therefore, 
Proposed  paragraphs  (r)(l)(ii)  and 
(r)(l)(iii)  are  beyond  the  scope  of 
§  1910.269,  and  the  Agency  has  not 
carried  them  forward  into  the  final  rule. 

Paragraph  (r)(l)(ii)  of  final  §  1910.269 
lists  the  conditions  under  which  a 
second  qualified  line-clearance  tree 
trimmer  is  required  to  be  present.  The 
listed  conditions  are:  (1)  if  the  employee 
is  to  come  closer  than  10  feet  (305  cm) 
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to  electric  circuit  parts  energized  at 
more  than  750  volts;  (2)  if  a  branch  or 
limb  is  closer  to  such  parts  than  the 
distances  listed  in  Table  R-6.  Table  R- 
9.  and  Table  R-10;  or  (3)  if  roping  must 
be  used  to  remove  branches  or  limbs 
from  such  parts.  Under  these 
conditions,  a  line-clearance  tree  trimmer 
is  placed  in  a  more  hazardous 
environment  than  is  usual,  and  errors 
are  more  Ukely  to  lead  to  an  electrical 
accident.  The  second  employee  would 
be  able  to  assist  an  employee  in  trouble 
or  would  be  able  to  summon  help 
readily. 

Some  electric  utility  representatives 
argued  that  this  requirement  (proposed 
as  paragraph  (r)(l)(iv))  would  be 
burdensome  (Ex.  3-69,  3-112,  3-120,  3- 
123).  They  claimed  that  it  would 
unnecessarily  restrict  crews  clearing 
lines  and  restoring  ser\  ice. 

The  hazards  posed  by  working  close 
to  electric  power  lines  are  widely 
recognized.  The  need  for  a  second 
employee  is  acknowledged  in  section 
4.2.3  of  the  ANSI  Z133.1  standard  and 
is  amply  demonstrated  by  the  accident 
descriptions  of  tree  trimmers 
electrocuted  while  trimming  trees  (Ex. 
9-5  and  9-6).  Therefore.  OSHA  has 
retained  this  provision  as  proposed. 
However,  it  should  be  noted  that,  if 
qualified  employees  are  involved. 
§  1910.269(I)(l)(i).  and  not  paragraph 
(r)(l)(ii).  addresses  the  need  for  the 
presence  of  a  second  employee. 
In  general,  line-clearance  tree 
trimmers  do  not  have  the  experience  or 
training  for  work  on  overhead  electric 
power  lines.  However,  they  do  have  the 
training  and  skills  necessary  to  be  able 
to  perform  work  safely  near  these  lines. 
By  using  special  techniques  and 
equipment,  these  workers  trim  trees  that 
are  close  to  the  overhead  lines  without 
bringing  their  bodies  or  other 
conductive  objects  within  the  danger 
zone.  Therefore,  paragraph  (r)(l)(iii) 
requires  the  same  minimum  approach 
distance?  (listed  in  Table  R-6,  Table  R- 
9.  and  Table  R-10)  for  hne-clearance 
work  as  those  for  regular  line  work,  but 
the  .^andard  does  not  permit  line- 
clearance  tree  trimmers  to  come  closer 
than  the  minimum  approach  distances 
in  the  tables  even  when  using  protective 
equipment. 

Employees  could  receive  an  electric 
shock  through  the  branches  of  the  trees 
they  are  trimming  if  the  branch,  once  it 
is  cut  or  breaks  free,  contacts  an 
energized  conductor.  To  prevent  electric 
shock  to  an  employee  if  this  should 
occur,  paragraph  (r)(l)(iv)  requires 
branches  that  are  closer  to  the  lines  than 
permitted  under  Table  R-6,  Table  R-9, 
and  Table  R-10  to  bo  removed  by  the 
use  of  insulating  equipment.  This  can  be 


accomplished  through  the  use  of 
pruners  with  insulating  handles. 

The  proposal's  preamble  discussion  of 
this  paragraph  (proposed 
§  1910.269(r)(l)(vi))  impUed  that  the 
insulating  equipment  would  also  have 
to  be  in  strict  conformance  to  proposed 
§  1910.269(j)  on  live-line  tools.  Some 
commenters  objected  to  this  (Ex.  3-112. 
3-113,  58;  LA  Tr.  343-345).  They  stated 
that  the  testing  requirements  in 
paragraph  (j)  were  unnecessa,7  for  the 
type  of  equipment  tree  trimmers  use  and 
that  no  injuries  have  resulted  from  the 
use  of  a  wood-handled  tree  pruner. 

As  OSH.\  representatives  noted  at  the 
hearing,  the  reference  to  the  provisions 
on  live-line  tools  was  meant  to  clarify 
what  type  of  equipment  would  be 
considered  as  "insulating"  under  the 
proposed  tree-trimming  rule  and  that 
individual  tool  poles  would  not  have  to 
be  tested  (DC  Tr.  115-119).  The  Agency 
believes  that  some  guidance  is  necessary 
with  respect  to  what  tyj)es  of  tools  will 
meet  the  requirement  that  "insulating 
equipment"  be  used.  Wood  pruner  poles 
that  meet  the  test  criteria  given  in  Tmal 
§  1910.269(j)(l),  which  gives  design 
criteria  for  live-line  tools,  and  that  are 
not  wet  >w  or  contaminated  meet 
§  1910.269(r)(l)(iv).  Individual  tool 
poles  need  not  be  tested.  The  Agency 
will  accept  evidence  indicating  that 
tools  of  a  given  construction  generically 
meet  the  test  criteria.  A  note  to  this 
effect  has  been  included  following 
paragraph  (r)(l)(ivl  of  final  §  1910.269. 
Paragraph  (r)(l)(v)  prohibits  ladders, 
platforms,  and  aerial  devices  from 
coming  closer  to  energized  lines  than 
the  distances  listed  in  Table  R-6.  Table 
R-9.  and  Table  R-10.,This  provision  is 
intended  to  prevent  electric  shock  to 
line-clearance  tree  trimmers,  who  are 
not  familiar  with  the  practices  necessary 
to  contact  the  Hues  safely. 

Proposed  paragraph  (r)(l)(viii)  would 
have  prohibited  hne-clearance  tree- 
trimming  operations  during  storms  and 
under  emergency  conditions.  This 
provision  received  most  of  the 
objections  raised  to  the  proposal. 
Electric  utilities,  unions,  and  tree 
trimming  contractors  alike 
overwhelmingly  opposed  this  provision 
(Ex.  3-9,  3-11,  3-20.  3-23.  3-27.  3-29, 
3-32,  3-38,  3-40.  3-42.  3-«8.  3-55.  3- 
62,  3-63,  3-66,  3-67,  3-€9,  3-75,  3-77, 
3-78.  3-82,  3-87,  3-89,  3-90.  3-91.  3- 
92,  3-93,  3-94.  3-97,  3-98,  3-99.  3-100, 
3-104,  3-107.  3-112,  3-113. 3-118, 3- 
119.  3-120,  3-123.  3-125.  3-128,  47, 58; 
DC  Tr.  931-934,  1141-1142:  LA  Tr. 


■"It  should  be  noted  that  untreated  wood  absorbs 
motsfure.  eren  if  it  t*  not  exposed  to  rain,  tt  is 
important  to  keep  wood  poles  dry  and  to  maintain 
their  finish  so  that  they  do  not  become  conductive. 


345-346).  They  all  argued  that  tree- 
trimming  contractors  have  assisted 
electric  utilities  in  restoring  power  after 
storms  and  during  other  emergencies. 
They  claimed  that  the  work  was 
performed  safely  and  with  few 
accidents.  The  testimony  of  Mr.  Robert 
Felix,  Executive  Vice  President  of  the 
National  Arborist  Association, 
represented  these  objections  as  follows: 

The  section  (rKl)(viii),  storai  work 
prohibition,  is  utterly  unacceptable  to  us.  It's 
unacceptable  to  the  utilities  and  to  the  IBE\V. 
as  well.  It  must  be  discarded  in  its  entirety. 
Obviously,  line  clearance  work  is  never  done 
during  a  storm.  After  a  storm  is  over, 
however,  line  clearance  crews'  work  are  vital 
to  the  effort  to  dear  debris  so  that  the  utilities 
can  have  their  linemen  efficiently  restore 
power.  To  require,  as  is  proposed,  linemen  to 
perform  the  debris  clearance  work  would  be 
doubly  dyshioctional.  One.  linemen  are  not 
trained  in  tree  and  branch  removal  proximate 
to  energized  conductors.  Two,  if  linemen  had 
to  do  such  work  to  the  exclusion  of  line 
clearance  tree  trimmers,  the  task  of  restoring 
power  to  hospitals,  homes,  offices  and  school 
would  be  indefinitely  delayed.  This 
provision  is  ill  conceived,  it's  intolerable  and 
it  must  go. 

We  would  support  instead  the  ,^NSI  Zl.33 
requirement,  or  a  similar  proposal,  that 
requires  storm  emei^ncy  work  to  be 
performed  only  by  qualified  line  dearanie 
tree  trimmers  and  qualified  line  clearance 
tree  trimmer  trainees,  who  are  trained  in 
recognition  of  the  hazards  involved  and  work 
practices  appropriate  to  those  hazards.  [LA 
Tr.  345-3461 

The  commenters  gave  many  examples 
of  successful  tree  trimming  operations 
performed  in  the  aftermath  of  severe 
storms.  The  testimony  of  Mr.  William  R. 
Powell,  representing  the  American 
Public  Power  Association,  gave  a  typical 
example: 

Consider  for  example  the  proposed  ruins, 
limitations  on  line  clearance  tree  tri.mming. 
The  proposed  rule  would  prohibit  line 
clearance  tree  trimming  opwrations 
conducted  by  other  than  qualified  employees 
during  quote,  "storms  or  under  emergency 
conditions,"  close  quote. 

The  impact  of  Hurricane  Hugo,  one  of  the 
major  natural  disasters  to  recently  hit  our 
country  provides  ample  illustration  that  the 
proposed  prohibition  is  unworkable  for  lar;gc 
and  small  utilities  alike. 

Tho'South  Carolina  Public  Sen'ice 
Authority.  (SCPSA),  which  employs  over 
1600  people  reports  that  it  could  have  taken 
several  months  rather  than  several  weeks  to 
restore  power  to  its  customers  if  it  had  not 
been  able  to  use  the  service  of  line  clearance 
tree  trimmers  in  the  aftermath  of  Hurricane 
Hugo. 

As  it  was.  It  took  (SCPSA]  almost  two  solid 
weeks  of  16-  to  18-hour  days  working  over 
13,  or  over  300  independent  line  clearance 
tree  trimmers  in  addition  to  a  substantial 
complement  (of)  qualified  linemen  to  restore 
power  to  its  service  community 


I 


None  of  the  participating  line  clearance 
tree  tiinunen  suffered  signiTicant  injuries 
during  this  restoration  effort. 

If  in  the  emergency  situation,  the  utility  the 
size  of  ISCPSA]  which  has  access  to 
substantial  internal  *   •   •  manpower 
resources,  could  not  have  restored  electric 
service  to  its  community  in  a  timely  fashion 
without  the  help  of  line  clearance  tree 
trimmers,  a  smaller  utility  having  as  few  as 
four  employees  would  even  be  more  hard 
pressed  to  restore  service  to  its  customers 
without  outside  assistance. 

For  this  reason,  the  Agency's  [proposed] 
rule  needs  to  be  modiHed  to  allow  the  use 
of  line  clearance  tree  trimmers  during 
emergencies  or  other  similar  situations. 

!n  this  regard,  the  APPA  strongly  supports 
the  Agency's  suggestion  that  the  proposed 
restriction  be  *   "   *  replaced  by 
performance-oriented  language  designed  to 
insure  that  those  clearing  lines  are  aware  of 
the  dangers  involved  at  all  times  and  under 
all  circumstances.  iDCTr.  1141-1142] 

Mr.  Felix  noted,  however,  that 
restoration  work  is  limited  to  work 
performed  in  the  aftermath  of  a  storm, 
testifying  as  follows: 

Obviously,  line  clearance  work  is  never 
done  during  a  storm.  After  a  storm  is  over, 
however,  line  clearance  crews'  work  lis]  vital 
to  the  effort  to  clear  debris  so  that  the  utilities 
can  have  their  linemen  efficiently  restore 
power.  ILATr.  345] 

OSHA  recognizes  theneed  for  power 
to  be  restored  quickly  after  storms. 
Public  safety  considerations  demand 
that  electric  service  not  be  interrupted 
any  longer  them  necessary. 

The  Agency's  concern  in  proposing 
the  prohibition  on  storm  and  emergency 
work  by  line-clearance  tree  trimmers 
was  that  these  employees  were  not 
trained  sufficiently  for  this  type  of  work. 
In  fact,  several  accident  descriptions 
submitted  to  the  record  tend  to  support 
this  concern  (Ex.  9-6,  53).  The 
widespread  objection  to  this 
prohibition,  however,  seems  to  indicate 
that  line-clearance  tree  trimmers  are 
trained  in  emergency  restoration  work 
(at  least  insofar  as  it  involves  clearing 
trees  from  electric  power  lines).  This 
training  is  limited,  however,  to 
emergency  restoration  work  performed 
after,  rather  than  during,  a  storm. 

OSHA  is  acquiescing  to  the  nearly 
unanimous  opposition  to  proposed 
§  1910.269(r)(l)(viii),  and  the  Hnal  rule 
does  not  include  a  prohibition  of  line- 
clearance  work  for  the  restoration  of 
power  in  the  aftermath  of  a  storm. 
However,  the  final  rule  does  prohibit 
line-clearance  tree  trimming  when 
adverse  weather  conditions  make  the 
work  hazardous  in  spite  of  the  work 
practices  required  by  §  1910.269  and 
includes  a  note  explaining  what  these 
weather  conditions  are.  Additionally,  to 
ensure  that  employees  who  perform 


line-clearance  work.in  the  aftermath  of 
storms  or  who  work  under  other 
emergency  conditions  are  properly 
trained,  the  Agency  is  adopting  a 
requirement  for  specific  training  in  the 
hazards  posed  by  this  type  of  work.  This 
requirement  is  contained  in  final 
§1910.269(r)(l)(vi). 

In  §  1910.269(r)(2),  OSHA  is  adopting 
requirements  for  brush  chippers.  These 
requirements  specify  that  chippers  be 
equipped  with  a  locking  ignition 
system,  that  access  panels  be  in  place 
during  operation,  that  the  inlet  feed 
hopper  be  of  sufficient  length  to  prevent 
workers  from  contacting  the  blades 
during  operation,  that  trailer  chippers 
be  chocked  or  secured  when  not 
attached  to  a  vehicle,  and  that 
employees  wear  proper  protective 
equipment  in  the  area  of  operation.  (It 
should  be  noted  that  the  existing  general 
machine  guarding  requirements  of 
§  1910.212  continue  to  apply  to  brush 
chippers.)  These  requirements  are 
derived  from  Section  5.3  of  ANSI 
Z133. 1-1982  and  are  intended  to 
prevent  injury  to  employees  operating 
or  maintaining  brush  chippers. 

The  only  provision  in  this  proposed 
paragraph  that  received  comment  was 
the  requirement  in  §  1910.269(r)(2)  that 
brush  chipper  operators  wear  eye  and 
face  protection.  A  similar  requirement 
was  also  proposed  for  stump  cutter 
operators  under  paragraph  (r)(4)(ii). 
Many  commenters  argued  that  operators 
of  brush  chippers  and  stump  cutters  did 
not  need  full  face  protection  (Ex.  3-38, 
3-i8, 3-63.  3-69,  3-112,  3-113,  3-118, 
3-123.  3-125,  3-128,  58,  LA  Tr.  346).  In 
fact,  Mr.  Robert  Felix  argued  that  face 
protection  was  actually  harmful  because 
"those  masks  fog  up,  obscure  vision  and 
hinder  employee  communication"  (LA 
Tr.  346). 

OSHA  is  concerned  that  employees 
using  eye  protection  alone  will  not  be 
fully  protected  from  the  hazards  of 
flying  debris  from  brush  chippers  and 
stump  cutters.  However,  there  is 
insufficient  evidence  in  the  record  for 
the  final  rule  to  require  full  face 
protection  on  an  industry-wide  basis. 
Therefore,  the  Agency  has  modified  the 
language  of  paragraphs  (r)(2)(v)  and 
(r)(4)(ii)  in  final  §  1910.269  so  that 
employees  must  wear  personal 
protective  equipment  as  required  by 
Subpart  I.  Using  such  information  as  the 
chipper  manufacturer's 
recommendations  and  the  hazards  noted 
during  the  inspection,  OSHA  will 
determine  on  a  case-by-case  basis 
whether  or  not  the  hazards  at  the  jobsite 
warrant  full  face  protection.  This  is  the 
policy  currently  in  use  for  tree-trimming 
operations. 


In  §  1910.269(r)(3),  OSHA  is  adopting 
requirements  for  sprayers  and 
associated  equipment.  These  provisions 
require  walking  and  working  surfaces  to 
be  slip-resistant.  If  the  slippery 
conditions  cannot  be  removed,  slip- 
resistant  footwear  or  handrails  meeting 
the  requirements  of  Subpart  D  of  Fart 
1910  are  required  to  be  used  to  prevent 
employees  from  slipping.  In  addition,  if 
the  spraying  operation  takes  place  with 
the  vehicle  in  motion,  the  area  from 
which  the  operator  works  must  be 
provided  with  guardrails  to  protect  him 
or  her  from  falling  from  the  vehicle. 
These  requirements  are  based  on 
Section  5.4  of  ANSI  Z133. 1-1982. 

Paragraph  (r)(4)  contains  requirements 
for  stump  cutters.  These  provisions 
specify  that  cutters  be  equipped  with 
enclosures  or  guards  to  protect 
jmployees  from  the  blades  and  debris 
and  that  employees  wear  personal 
protective  equipment  in  the  immediate 
area  of  stiunp  grinding  operations. 
These  requirements  are  essentially  the 
same  as  those  contained  in  Section  5.5 
of  ANSI  Z133.1-1982.  Paragraph 
(r)(4)(ii)  of  final  §  1910.269  has  been 
changed  from  the  proposal  as  noted 
earlier. 

Paragraph  (r)(5)  sets  forth 
requirements  intended  to  protect 
employees  from  the  hazards  presented 
by  power  saws.  Paragraph  (r)(5)  adopts 
the  requirements  of  §  1910.266(c)(5)  ^^ 
(dealing  with  instructions  for  power  saw- 
operations).  In  addition,  paragraph  (r)(5) 
of  final  §  1910.269  contains 
requirements  for  starting  saws,  saw 
design  relative  to  chain  movement  and 
idling  speed,  saw  operation,  refueling, 
cleaning,  and  other  saw  maintenance. 
These  requirements  are  based  on 
Section  6.2  of  ANSI  Z133. 1-1982  and 
on  requirements  contained  in  the  draft 
standard  recommended  by  EEI  and 
IBEVV. 

Several  commenters  suggested 
revising  the  wording  of  proposed 
paragraph  (r)(5)(iv)  (Ex.  3-11.  3-44,  3- 
58,  3-69,  3-102).  The  proposal  would 
have  required  employees  to  have 
"secure  footing"  when  starting  a  saw. 
They  noted  that  an  employee  working  in 
a  tree  would  not  have  "secure  footing" 
and  recommended  that  the  standard 
require  the  employee  to  be  in  a  secure 
working  position  instead.  OSHA  has 
revised  the  language  of  this  provision  in 
the  final  rule  to  accommodate  this 
concern.  The  language  contained  in 


"OSHA  has  proposed  to  revise  the  logging 
standard.  S  1910.266,  The  reference  in  final 
§  1910.269(r)(5)  to  the  relevant  power  saw 
requirements  in  >he  logging  standard,  which  were 
contained  in  S  1910.266(e)(5)  of  that  proposal,  will 
be  revised  when  the  logging  standard  is 
promulgated  as  a  Pmal  rule. 
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final  paragraph  (r)(5)(iv)  agrees  with  the 
comparable  provision  proposed  in  the 
logging  standard.  §  1910.266(e)(5)(v). 
which  makes  it  clear  that  it  is  the  saw 
that  is  to  be  firmly  supported  when  it  is 
started.  (It  should  be  noted  that 
paragraph  (r)(5)(vi)  prohibits  employees 
from  carrying  a  running  saw  into  a  tree.) 

In  §  1910.269(r)(6),  OSHA  is  adopting 
requirements  for  backpack  power  units. 
To  protect  employees  operating  or 
maintaining  this  equipment  and  other 
employees  in  the  area,  the  requirements 
of  the  final  rule  specify  that  no  one 
other  than  the  operator  be  within  10  feet 
(305  cm)  of  the  cutting  head  of  the  brush 
saw,  that  the  unit  be  equipped  with  a 
quick  shutoff  switch,  and  that  power 
unit  engines  be  stopped  for  all  cleaning, 
refueling,  adjustments,  and  repairs. 
These  requirements  are  based  on 
Section  6.3  of  ANSI  Z133. 1-1982. 

Paragraph  (r)(7)  contains  requirements 
for  climbing  rope.  To  protect  employees 
from  hazards  posed  by  rope  breakage, 
these  provisions  require  that  ropes  have 
a  specified  minimum  strength  (taken 
from  section  7.9  of  the  ANSI  standard), 
that  defective  or  damaged  rope  not  be 
used,  that  rope  contact  with  chemicals 
be  avoided,  that  climbing  rope  not  be 
spliced  to  effect  repair,  that  rope  ends 
be  secured  to  prevent  unraveling,  and 
that  ropes  be  stored  properly.  In 
accordance  with  the  recommendations 
of  NIOSH.  OSHA  has  added,  to 
paragraph  (r)(7)(ii),  a  requirement  for 
inspection  of  rope  before  use.  The 
inspection  will  enable  an  employee  to 
detect  damage  and  defects. 

Proposed  §  1910.269(r)(7)(vii)  would 
have  required  that  ropes  that  could  be 
taken  closer  to  exposed  energized  lines 
than  the  specified  minimum  approach 
distances  be  treated  as  energized  by 
employees  on  the  ground  or  in  contact 
with  ground  unless  electrical  protective 
equipment  was  used. 

Several  commenters  objected  to  this 
provision  (Ex.  3-20.  3-48,  3-63,  3-80, 
3-112,  3-113,  58;  LA  Tr.  346-347). 
They  argued  that  it  would  render  the 
ropes  unusable  in  many  situations, 
including  rescue  of  an  injured 
employee.  The  NAA  offered  this 
explanation,  along  with  an  alternative: 

We  complained  in  our  pre-hearing 
Comment  that  OSHA's  proposed  §  (r)(7)(vii) 
reouirement  that  all  rope  brought  within  the 
Table  R-6  and  R-7  minimum  separation 
distances  be  treated  as  energized,  was 
unacceptable  because  it  (1)  would  defeat  the 
long  standing  safe  work  practice  of  line 
clearance  tree  trimmers  to  pull  branches  back 
from  conductors  to  permit  safe  cutting  of 
those  branches;  (2)  would  prohibit  the  use  of 
ropes  in  effecting  tree  rescues  of  employees: 
and  (3)  would  conflict  with  the  proposed 
§  (r)(l)(iv)(C)  practice  permitting  the  roping 
of  branches  in  line  clearance  work. 


While  the  proposed  requirement  to  treat  as 
energized  all  rope  brought  within  the 
separation  distances  is  so  over  broad  as  to 
wipe  out  all  of  the  proper  uses  of  rope 
proximate  to  overhead  conductors,  OSHA 
indicated  at  the  public  hearing  that  its 
concern  was  of  a  far  more  limited  order: 
namely,  to  prevent  the  use  of  "wet  or 
contaminated"  ropes  proximate  to  wires 
(DC.  Tr.  127-130).  OSHA  asked  us  to  submit 
an  alternative  more  closely  tailored  to 
OSHA's  legitimate  concerns  (id).  We 
therefore  propose  the  following  substitute 
language  to  replace  proposed  (r)(7)(vii) 
jfoomote  omitted): 

"(vii)  Ropes  which  are  (A)  wet.  or  (B)  so 
contaminated  so  as  reasonably  to  impair  their 
dielectric  capacity,  or  (C)  are  not  considered 
to  be  dielectric  for  the  voltage  of  the  wires 
they  are  used  proximate  to,  may  not  be  taken 
closer  to  exposed  energized  lines  than  the 
clearance  dis<ance  specified  in  Table  R-6  or 
R-7."  (Ex.  58] 

OSHA  has  accepted  the  NAA 
approach.  Paragraph  (r)(7)(vii)  of  final 
§  1910.269  prohibits  rope  that  is  wet, 
contaminated,  or  otherwise  not 
insulated  for  the  voltage  from  being 
u.sed  near  overhead  power  lines. 

A  paragraph  providing  for  fail 
protection  for  line-clearance  tree- 
trimming  work  has  been  added  as 
§  1910.269(r)(8).  This  requirement  was 
originally  proposed  under  paragraph 
(g)(2)(v).  A  detailed  explanation  of  this 
provision  and  of  why  it  was  moved  is 
presented  in  the  preamble  discussion  of 
final  §1910.269(g)(2)(v). 

Paragraph  (s).  Final  §  1910.269(s) 
addresses  communication  facilities 
associated  with  electric  power 
generation,  transmission,  and 
distribution  systems.  Typical 
communications  installations  include 
those  for  microwave  signaling  and 
power  line  carriers. 

Microwave  signaling  systems  are 
addressed  by  paragraph  (s)(l).  To 
protect  employees'  eyes  from  being 
injured  by  microwave  radiation, 
paragraph  (s)(l)(i)  prohibits  employees 
from  looking  into  an  open  waveguide  or 
antenna  which  is  connected  to  an 
energized  source  of  microwave 
radiation. 

Existing  §  1910.97.  which  covers  non- 
ionizing radiation,  prescribes  a  warning 
sign  with  a  special  symbol  indicating 
non-ionizing  radiation  hazards. 
Paragraph  (s)(l)(ii)  of  final  §  1910.269 
requires  areas  which  contain  radiation 
in  excess  of  the  radiation  protection 
guide  set  forth  in  §  1910.97  to  be  posted 
with  the  warning  sign.  Also,  the 
standard  requires  the  lower  half  of  that 
sign  to  be  labeled  as  follows: 

Radiation  in  this  area  may  exceed  hazard 
limitations  and  special  precautions  are 
required.  Obtain  specific  instruction  before 
entering. 


The  sign  is  intended  to  warn 
employees  about  the  hazards  present  in 
the  area  and  to  inform  them  that  special 
instructions  are  necessary  to  enter  the 
area. 

In  §  1910.97,  the  radiation  protection 
guide  is  advisory  only.  Paragraph 
(s)(l)(iii)  of  final  §  1910.269  makes  the 
guide  mandatory  for  electric  utilities  by 
requiring  the  employer  to  institute 
measures  that  prevent  any  employee's 
exposure  from  being  greater  than  that 
set  forth  in  the  guide.  These  measures 
may  be  of  an  administrative  nature 
(such  as  limitations  on  the  duration  of 
exposure)  or  of  an  engineering  nature 
(such  as  a  design  of  the  system  that 
limits  the  emitted  radiation  to  that 
permitted  by  the  guide)  or  may  involve 
the  use  of  personal  protective 
equipment. 

Power  line  carrier  systems  use  the 
power  line  itself  to  carry  signals 
between  equipment  at  different  points 
on  the  line.  Because  of  this,  OSHA  is 
requiring,  in  paragraph  (s)(2),  that  work 
associated  with  power  line  carrier 
installations  be  performed  according  to 
the  requirements  for  work  on  energized 
lines. 

Paragraph  It).  In  many  electric 
distribution  systems,  electric  equipment 
is  installed  in  enclosures,  such  as 
manholes  and  vaults,  set  beneath  the 
earth.  Paragraph  (t)  of  final  §  1910.269 
addresses  safety  for  these  underground 
electrical  installations.  The 
requirements  set  forth  in  this  paragraph 
are  in  addition  to  requirements 
contained  elsewhere  in  the  standard 
(and  elsewhere  in  Part  1910)  because 
paragraph  (t)  only  contains 
considerations  unique  to  underground 
facilities.  For  example,  paragraph  (e), 
relating  to  enclosed  spaces,  also  applies 
to  underground  operations  involving 
entry  into  an  enclosed  space. 

Paragraph  (t)(l)  requires  the  use  of 
ladders  or  other  climbing  devices  for 
entrance  into  and  exit  from  manholes 
and  subsurface  vaults  that  are  more  than 
4  feet  (122  cm)  deep.  Because 
employees  can  easily  be  injured  in  the 
course  of  jumping  into  subsurface 
enclosures  or  in  climbing  on  the  cables 
and  hangers  which  have  been  installed 
in  these  enclosures,  the  standard 
requires  the  use  of  appropriate  devices 
for  employees  entering  and  exiting 
manholes  and  vaults.  The  practice  of 
climbing  on  equipment  such  as  cables 
and  cable  hangers  is  specifically 
prohibited  by  paragraph  (t)(l). 

In  the  preamble  to  tne  proposal, 
OSHA  requested  public  comment  on  the 
appropriateness  of  requiring  ladders  or 
other  climbing  devices  for  subsurface 
enclosures  more  than  4  feet  (122  cm) 
deep,  as  opposed  to  requiring  them  for 
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shallower  enclosures  or  for  deeper 
enclosures.  Three  conunenters 
addressed  this  issue.  Rensselaer 
PoI>1echnic  Institute  and  EEI  supported 
the  4-foot  (122-cm)  depth  as  being 
approp.iate  (Ex.  3-22,  3-112).  Only 
Tennessee  Valley  Authority  suggested  a 
different  depth.  6  feet  (183  cm),  but  did 
not  provide  a  reason  (Ex.  3-82). 

Because  the  4-foot  (l22-cm)  depth  is 
consistent  with  requirements  in 
§  1910.23  (contained  in  Subpart  D  of 
Part  1910)  and  in  paragraph  (g)(2)(v)  of 
final  §  1910.269  to  provide  fall 
protection  starting  at  this  height  (and  in 
light  of  the  lack  of  significant 
opposition),  OSHA  has  carried  the 
proposed  provision  forward  into  the 
final  rule  without  change. 

Paragraph  (t)(2)  requires  equipment 
used  to  lower  materials  and  tools  into 
manholes  or  vaults  to  be  capable  of 
supporting  the  weight  and  requires  this 
equipment  to  be  checked  for  defects 
before  use.  Paragraph  (t)(2)  also  requires 
employees  to  be  in  the  clear  when  tools 
or  materials  are  lowbred  into  the 
enclosure.  This  provision  protects 
employees  against  being  injured  by 
falling  tools  and  material. 

The  proposed  rule  would  not  have 
required  employees  to  be  clear  of  tools 
or  material  other  than  hot  compounds 
being  lowered  into  the  manhole.  Two 
commenters  noted  the  possibility  of 
injury  due  to  falling  objects  and 
suggested  that  OSHA  extend  application 
of  this  requirement  to  any  tools  or 
material  being  lowered  (Ex.  3-46.  3- 
107). 

The  probability  that  an  object  will  fall 
while  being  lowered  is  not  related  to 
whether  or  not  it  is  a  hot  compound. 
Additionally,  the  likelihood  and  degree 
of  injury  is  relatively  constant  whether 
or  not  a  hot  compound  is  involved. 
Therefore.  OSHA  has  decided  to  extend 
the  application  of  this  provision  as 
suggested.  It  should  be  noted  that, 
because  work  addressed  by  paragraph  (t) 
of  final  §  1910.269  exposes  employees  to 
the  danger  of  head  injury.  §  1910.132(a) 
requires  employees  to  wear  head 
protection  when  they  are  working  in 
underground  electrical  installations. 

Paragraph  (t)(3)  of  proposed 
§  1910.269  would  have  required 
attendants  for  manholes.  During  the 
time  work  was  being  performed  in  a 
manhole  which  contained  energized 
electric  equipment,  an  employee  would 
have  been  required  to  be  available  in  the 
immediate  vicinity  (but  not  normally  in 
the  manhole)  to  render  emergency 
assistance.  However,  the  attendant 
would  have  been  allowed  to  enter  the 
manhole,  for  brief  periods,  to  provide 
other  than  emergency  assistance  to 
those  inside.  Also,  an  employee  working 


alone  would  have  been  permitted  to 
enter  a  manhole  briefly  for  the  purpose 
of  inspection,  housekeeping,  taking 
readings,  or  other  similar  work,  if  this 
work  could  be  performed  safely. 

The  provisions  in  paragraph  (t)(3) 
were  proposed  so  that  emergency 
assistance  could  be  provided  to 
employees  working  in  manholes,  where 
the  employees  work  unobserved  and 
where  undetected  injury  could  occur. 
Taken  from  existing  §  1926.956(b)(1), 
these  proposed  requirements  were 
intended  to  protect  employees  within 
the  manhole  without  exposing  the 
attendants  outside  to  a  risk  of  injury 
greater  than  that  faced  by  those  inside. 
The  existing  and  proposed  standard 
applied  to  manholes  containing 
equipment  energized  at  any  voltage. 
However,  the  EEI/IBEW  draft  standard 
suggested  that  OSHA  require  attendants 
only  if  the  voltage  exceeded  250  volts. 
Although  it  might  seem  safe  to  allow 
employees  to  work  alone  in  manholes 
containing  equipment  energized  at  250 
volts  or  less,  employees  could  be 
seriously  injured  at  these  lower  voltages 
under  certain  conditions.  In  the 
preamble  to  the  proposal.  OSHA 
requested  public  comment  on  whether 
an  attendant  was  necessary  for  entry 
into  manholes  or  vaults  containing 
electric  equipment  energized  at  250 
volts  or  less.  OSHA  also  requested 
comments  on  whether  employees 
should  ever  be  allowed  to  enter 
manholes  alone  and,  if  so,  under  what 
conditions  and  for  what  length  of  time. 
Several  commenters  urged  OSHA  to 
require  an  attendant  for  all  underground 
operations,  regardless  of  the  vohage  of 
electric  equipment  (Ex  3-21.  3-46.  3- 
76).  The  UWUA  noted  that  there  have 
been  fatalities  encountered  at  voltages 
much  less  than  250  volts  (Ex.  3-76).  EEI 
argued  that  an  attendant  was  not 
necessary  unless  the  voltage  level 
presented  ahazard  (Ex.  3-112).  They 
went  on  to  suggest  250  volts  as  an 
appropriate  limit. 

OSHA  believes  that  the  current 
subpart  V  regulation  is  correct  in  not 
providing  a  lower  limit  on  the  voltage 
of  energized  equipment  requiring  the 
presence  of  an  attendant.  The  National 
Electrical  Safety  Code  (ANSI  C2-1987, 
Section  426C)  also  requires  an  attendant 
regardless  of  the  voltage  of  energized 
equipment  (Ex.  2-8).  Additionally,  at 
least  one  of  the  accidents  described  in 
the  record  involves  an  employee 
electrocuted  by  a  voltage  lower  than  250 
volts  (Ex.  53).  Therefore,  the  final  rule 
requires  an  attendant  for  work  involving 
energized  electric  equipment  regardless 
of  voltage. 

Most  of  the  comments  received  on 
paragraph  (t)(3)  supported  allowing  an 


employee  to  work  alone,  as  proposed, 
when  he  or  she  is  performing 
inspections,  housekeeping,  or  similar 
work  (Ex  3-22,  3-32,  3-103,  3-107.  3- 
112).  They  contended  that  this  work 
could  be  performed  alone  safely. 
Additionally.  EEI  noted  that  the  NESC 
permits  this  type  of  work  to  be 
performed  by  employees  working  alone 
(Ex  3-112).  The  UWUA  supported 
allowing  this  only  if  it  has  been  clearly 
established  that  no  work  hazards  exist, 
if  the  manhole  is  continually  ventilated, 
if  there  is  sufficient  clearance  from  live 
parts,  and  if  the  work  does  not  require 
contact  with  or  close  approach  to  the 
live  parts  (Ex.  3-76;  DC  Tr.  417). 
Opposing  these  views,  NIOSH  and 
IBEW  Local  17  supported  requiring  an 
attendant  under  all  conditions  because 
of  the  presence  of  other  hazards  in 
enclosed  spaces  (Ex.  3-21,  3-66). 

OSHA  has  retained  the  language  of 
proposed  paragraphs  (t)(3)(ii)  and 
(t)(3)(iii)  in  the  final  rule.  On  balance, 
the  record  supports  the  proposed 
conditions  for  permitting  work  by  an 
employee  in  a  manhole  without  an 
attendant.  If  other  hazards  in  the  space 
warrant  the  presence  of  an  additional 
employee,  final  §  1910.269(e)(7)  already 
requires  it.  The  electrical  hazards 
addressed  by  the  UWUA  are  covered  in 
final  §  1910.269(1).  Because  the  hazards 
addressed  by  paragraph  (t)(3)  are 
primarily  related  to  electric  shock, 
allowing  the  attendant  to  enter  the 
manhole  briefly  «o  has  no  significant 
effect  on  the  safety  of  the  employee  he 
or  she  is  protecting.  In  case  of  electric 
shock,  the  attendant  would  still  be  able 
to  provide  assistance.  The  final  rule 
requires  the  attendant  to  be  trained  in 
first  aid  and  in  CPR  as  required  by  final 
§  1910.269(b)(1)  to  ensure  that  CPR  and 
other  first  aid  treatment  will  be 
available  if  needed. 

However,  if  other  hazards  are  believed 
to  endanger  the  employee  in  the 
manhole,  paragraph  (e)(7)  of  final 
§  1910.269  also  applies.*'  Paragraph 
(e)(7)  requires  attendants  for  work  in  an 


•"The  attendant  Is  permitted  to  remain  within  the 
manhole  only  for  the  short  period  of  lime  necesMry 
to  auist  the  employee  inside  the  manhole  with  « 
task  that  one  employee  cannot  perform  alone.  For 
example,  if  •  second  employee  is  needed  to  help  lift 
a  piece  of  equipment  into  place,  the  attendant  could 
enter  only  for  the  amount  of  time  that  is  needed  to 
accomplish  this  task.  However,  if  significant 
portions  of  the  job  require  the  assistance  of  a  second 
worker  in  the  manhole,  the  attendant  would  not  t>e 
permitted  to  remain  in  the  manhole  for  the  length 
of  time  that  would  be  necessary,  and  •  third 
employee  would  t>e  required. 

■'  Additionally,  as  noted  In  the  discussion  of 
paragraph  (e).  earlier  in  this  preamble,  the  entry 
would  have  to  be  conducted  in  accordance  with 
S  1910.14e.  the  generic  permit-required  confined 
space*  standard.  If  paragraph*  (e)  and  (t|  of  final 
§  1910  269  do  not  adequately  protect  the  entrants. 
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enclosed  space  (for  example,  a  manhole) 
if  there  is  reason  to  believe  that  a  hazard 
may  exist  within  the  space  or  if  a  hazard 
exists  because  of  traffic  patterns  in  the 
area  of  the  opening  to  the  enclosed 
space.  For  example,  if  the  ventilation  of 
the  manhole  required  by  paragraph 
(e){ll}  reduces  the  concentration  of 
flammable  vapors  to  an  acceptable  level 
and  if  failure  of  the  ventilation  system 
could  allow  the  concentration 
flammable  vapors  to  become  hazardous 
again,  an  attendant  would  be  required. 
An  attendant  is  also  required  when 
traffic  patterns  in  the  area  around  the 
manhole  opening  endanger  an  entrant 
exiting  the  manhole.  In  such  situations, 
the  employee  on  the  surface  would  be 
exposed  to  the  same  hazards  against 
which  he  or  she  is  trying  to  protect  the 
original  entrant.  Therefore,  the  final  rule 
does  not  permit  attendants  required 
under  paragraph  (e)(7)  to  enter  the 
manhole.  To  clarify  the  application  of 
the  two  different  attendant 
requirements,  a  note  has  been  added  to 
paragraph  (t){3)(ii)  in  the  final  rule.  The 
note  indicates  that  if  an  attendant  is  also 
required  under  paragraph  (e)(7),  one 
person  may  serve  to  satisfy  both 
requirements,  but  is  not  permitted  to 
enter  the  manhole. 

OSHA  has  included  a  second  note 
following  paragraph  (t)(3)(ii)  in  the  final 
rule.  The  note  ser\'es  as  a  reminder  that 
paragraph  (1)(1)  prohibits  unqualified 
employees  from  working  in  areas 
containing  unguarded,  uninsulated 
energized  lines  or  parts  of  equipment. 

Under  paragraph  (t)(3)(iv)  reliable 
communications  are  required  to  be 
maintained  among  all  employees 
involved  in  the  job,  including  any 
attendants,  the  employees  in  the 
manhole,  and  employees  in  separate 
manholes  working  on  the  same  job.  The 
language  of  this  provision  has  been 
modified  slightly  horn  that  in  the 
proposal  for  consistency  with  final 
§  1910.269(q)(2)(ix),  which  contains  a 
similar  reauirement. 

Several  hearing  participants 
addressed  the  issue  of  manhole  rescue. 
The  UWUA  and  Mr.  J.  Nigel  Ellis. 
President  of  the  Research  and  Trading 
Corporation,  suggested  that  OSHA  adopt 
provisions  relating  to  the  availability  of 
manhole  rescue  equipment  (Ex.  54;  DC 
Tr.  434.  436-137.  483-488).  EEI  and 
IBEW  recommended  language  also 
addressing  this  concern  (Ex.  56,  64). 

OSHA  has  decided  to  address  rescue 
under  the  requirements  pertaining  to 
enclosed  spaces.  The  hazards  related  to 
rescuing  employees  working  in  spaces 
with  restricted  means  of  access  are 
common  to  all  enclosed  spaces  and  are 
more  appropriately  covered  under 
provisions  dealing  with  such  spaces. 


The  discussion  and  resolution  of  this 
issue  can  be  found  in  the  summary  and 
explanation  of  final  §  1910.269(e)(3). 

To  install  cables  into  the  underground 
ducts,  or  conduits,  that  will  contain 
them,  employees  use  a  series  of  short 
jointed  rods  or  a  long  flexible  rod 
inserted  into  the  ducts.  The  insertion  of 
these  rods  into  the  ducts  is  known  as 
"rodding."  The  rods  are  used  to  thread 
the  cable-pulling  rope  through  the 
conduit.  After  the  rods  have  been 
withdrawn  and  the  cable-pulling  ropes 
have  been  inserted,  the  cables  can  then 
be  pulled  through  by  mechanical  means. 

Paragraph  (t)(4)  of  §  1910.269  requires 
the  duct  rods  to  be  inserted  in  the 
direction  presenting  the  least  hazard  to 
employees.  To  make  sure  that  the  rod 
does  not  contact  live  parts  in  the  far 
manhole  or  vault,  the  final  rule  also 
requires  an  employee  to  be  stationed  at 
the  remote  end  of  the  rodding  operation. 

To  prevent  accidents  resulting  from 
working  on  the  wrong  cable,  one  that 
may  be  energized,  paragraph  (t){5) 
requires  the  identification  of  the  proper 
cable  when  multiple  cables  are  present 
in  a  work  area.  The  identification  must 
be  made  by  electrical  means,  unless  the 
proper  cable  is  obvious  because  of 
appearance,  location,  or  other  means  of 
readily  identifying  the  proper  cable. 

This  provision  in  the  proposal  would 
have  allowed  distinctive  appearance  or 
location  to  be  the  only  alternative  means 
of  identifying  the  proper  cable.  Several 
commenters  requested  a  more 
performance-oriented  approach  that 
would  allow  for  other  means  of 
identifying  the  cable,  such  as  cable  tags 
(Ex.  3-42,  3-62,  3-120,  3-125,  3-128), 
OSHA  has  added  language  in  the  final 
rule  recognizing  any  means  of  readily 
identif\  ing  the  correct  cable. 
Additionally,  this  paragraph  was 
originally  proposed  as  §  1910.269(l)(6). 
but  was  switched  with  proposed 
paragraph  (t)(5)  in  the  final  rule. 

If  any  energized  cables  are  to  be 
moved  during  underground  operations, 
paragraph  (t)(6)  requires  them  to  be 
inspected  for  possible  defects  that  could 
lead  to  a  fault.  (If  a  defect  is  found, 
paragraph  (t)(7)  applies.)  These 
provisions  protect  employees  against 
possibly  defective  cables,  which  could 
fault  upon  being  moved,  leading  to 
serious  injury. 

This  paragraph,  which  was  proposed 
as  §  1910.269(t)(5).  also  would  have 
required  the  cable  to  be  moved  under 
the  direct  supervision  of  a  qualified 
employee.  Because  final  §1910.269(1)(1) 
already  requires  such  work  to  be 
performed  by  a  qualified  employee,  this 
additional  p>ortion  of  proposed 
paragraph  (t)(5)  is  unnecessary. 
Additionally,  at  least  one  commenter 


misinterpreted  the  proposal  to  forbid 
the  employee  supervising  the  work  ft-om 
actually  performing  it  (Ex.  3-62). 
Therefore,  this  language  has  not  beet) 
carried  forward  into  the  final  rule. 

Since  defective  energized  cables  may 
fail  with  an  enormous  release  of  energy, 
precautions  must  be  taken  to  minimize 
the  possibility  of  such  an  occurrence 
while  an  employee  is  working  in  a 
manhole.  Therefore,  paragraph  (t)(7) 
proposed  to  prohibit  employees  from 
working  in  a  manhole  which  contains 
an  energized  cable  with  a  defect  that 
could  lead  to  a  fault.  The  proposal  listed 
typical  abnormalities  that  could  expose 
employees  to  injury  as:  oil  or  compound 
leaking  from  a  cable  or  joint  (splice),  a 
broken  cable  sheath  or  joint  sleeve,  hot 
localized  surface  temperatures  on  a 
cable  or  joint,  or  a  jomt  that  is  swollen 
so  much  that  its  circumference  exceeds 
3.5  times  the  standard  sleeve  diameter. 
OSHA  invited  comments  on  whether 
there  were  additional  defects  that 
should  be  listed.  OSHA  also  invited 
data  on  whether  any  of  the  listed  defects 
could  not  possibly  lead  to  a  fault  in  the 
cable  system. 

Three  commenters  contended  that  it 
is  not  unusual  to  have  small  amounts  of 
oil  or  compound  leaking  from  a  cable  or 
joint  (Ex.  3-20.  3-12.  3-80).  They 
claimed  that  this  would  not  indicate  the 
presence  of  an  impending  fault  but 
would  suggest  the  need  for  closer 
inspection  and  evaluation. 

On  the  other  hand.  Edison  Electric 
Institute  agreed  that  all  the  conditions 
listed  in  the  proposal  could  be 
indicators  of  impending  faults,  except 
for  the  presence  of  swelling  in  a  joint 
(Ex.  3-112).  They  cited  surveys  of  two 
electric  utilities  ihat  had  disassembled 
over  100  joints  apiece.  In  both  cases, 
they  noted,  no  evidence  was  found  that 
a  swollen  or  collapsed  lead  casing  on  a 
cable  joint  was  more  susceptible  of 
failure  th'^n  a  joint  with  no  change  to  its 
exterior  geomefn,'.  They  argued  that 
there  is  no  basis  for  OSHA  to  select  a 
particular  circumference  formula  or 
measurement  as  an  indication  in  all 
instances  that  a  fault  is  impending.sz 

By  contrast,  the  UWUA  testified  that 
joints  swollen  to  any  degree  posed  a 
threat  of  failure  (Ex.  3-76:  DC  Tr.  417- 
418,  427-429,  515-521).  Mr.  George 


»''  EEI  also  cited  an  Occupational  Safely  and 
Health  Review  Commission  decision  thai  they  f«!lt 
supported  their  claim  (Ex.  56).  In  fad.  the 
Administrative  Law  Judge  cited  proposed 
§  1910.269(t)(7)  in  his  decision  as  validating  the 
respondent's  measures  to  protect  employees,  v^■hith 
he  found  did  not  expose  employees  to  unreasonable 
hazards  and  conformed  to  the  OSHA  proposal 
(Secretary  of  Labor  v.  Consolidated  Edison 
Company  of  New  York.  Inc  .  OSHRC  Docket  Nos. 
88-004.68-461). 
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Holbnan.  on  behalf  of  the  UWUA.  stated 
their  position  as  follows: 

It  has  been  my  experience  as  a 
troubleshooter  in  the  emergency  department 
that  most  of  the.cable  failures  that  1  see  have 
been  in  fact  swollen  joints.  That  we  have 
seen  a  great  number  of  them  that  have 
already  exploded  and  nobody  realizes 
whether  in  fact  it  was  a  swollen  joint. 

We  had  on  our  ("D"  fault)  procedure 
which  is  a  procedure  utilized  by  the  Edison 
Company  they  have  the  chart  for  what  the 
circumference  of  a  sleeve  should  be.  The 
integrity  of  that  joint  is  compromised 
considerably  when  you  get  the  joint  swollen 
beyond  the  engineering  specification. 

So  our  position  would  be  if  that  if  it  is  a 
55  inch  sleeve,  that  that  is  the  engineering 
specification  for  the  sleeve.  For  them  to  go 
beyond  that  to  say  that  it  is  okay,  the 
integrity  is  severely  compromised.  So  we 
have  seen  in  many  instances  that  upmn 
opening  it  that  water  came  right  out  of  the 
bottom,  and  water  and  oil  do  not  mix. 

So  that  would  tell  you  immediately  that 
any  cable  joint  that  has  water  in  it  other  than 
a  sleeve  which  might  be  from  a  polyethylene 
type  cable  or  EPR  cable  would  be  in  danger 
of  failures.  Any  t>-pe  of  immersible  cable  that 
has  water  in  it  is  in  danger  of  failure.  I  think 
that  both  sides  agree  on  that. 

.^nd  it  has  been  my  experience  that  many 
times  when  we  open  up  a  swollen  joint  that 
we  find  water  in  it.  So  we  feel  that  it  is 
definitely  assumed  to  fail,  at  what  point 
where  the  sleeve  ruptures  and  starts  emitting 
fluid  out  of  it.  1  think  that  when  you  fake  a 
chart  and  you  say  well  at  this  point  in  the 
chart  it  is  not  going  to  kill  you  and  go  one- 
eighth  of  an  inch  more  and  now  it  will.  I 
think  is  ludicrous. 

So  that  has  been  the  argument  all  along,  of 
where  you  got  the  chart  from,  where  did  you 
get  the  numbers,  and  where  did  you  say  that 
that  is  the  stress  point.  What  type  lead  sleeve 
from  one  lead  sleeve  to  another 
manufacturer,  which  is  stronger,  how  many 
manufacturers  are  you  utilizing,  and  who 
came  up  with  it  And  usually  we  do  not  get 
any  answers.  Somebody  just  hands  you  a 
piece  of  paper  with  that  sleeve. 

And  I  think  that  when  you  take  the  OSHA 
standard  that  you  put  forward  of  3,5.  3.5  of 
a  circumference  or  a  diameter,  righ^way 
they  are  going  to  get  bulldozed  on  that  )ob, 
and  they  are  going  to  be  confused  on  what 
3.5  is.  Because  I  think  that  I  was  a  little  bit 
confused  on  it  myself  until  1  really  got  into 
it.  IDC  Tr.  519-5211 

Mr.  David  J.  Mahoney  of  the  Los 
Angeles  Department  of  Water  and  Power 
testified  that  joints  on  their  system  were 
corrected  before  swelling  to  the  extent 
cited  in  the  proposal  (LA  Tr.  457-458). 

OSHA  considers  the  conditions  listed 
in  the  proposal  as  indications  that  a 
cable  or  joint  is  not  normal  and  may  be 
in  danger  of  foiling.  If  a  cable  is  leaking, 
it  is  certainly  capable  of  allowing  the 
entrance  of  moisture  (which  is  an 
undisputed  cause  of  faults).  In  certain 
cases,  an  employer  may  be  able  to 
demonstrate  that  a  particular  condition 
is  not  related  to  a  possible  fault- 


producing  state.  There  is  some  evidence 
in  the  record,  for  example,  that  a  joint 
that  is  swollen  is  not  in  danger  of  failing 
unless  other  conditions,  such  as  the 
presence  of  higher  than  normal 
temperatures  or  leaks,  also  exist  (Ex. 
46).  Unfortunately,  the  record  does  not 
contain  good  evidence  of  what 
symptoms  a  joint  or  cable  displays 
before  failing.  (Since  the  fault  destroys 
most  of  the  available  evidence,  this  is 
not  surprising.)  However,  the  record 
does  demonstrate  what  the  likely 
consequences  of  employee  exposure  to 
a  fault  oh  an  underground  power  line — 
severe  bums,  possibly  resulting  in  death 
(Ex.  6-16).  Additionally,  the  conditions 
listed  in  the  proposal  are  considered 
abnormal,  requiring  the  use  of 
protective  measures. 

OSHA  has  concluded  that  employees 
may  work  in  a  manhole  that  contains  a 
cable  with  abnormalities  only  when 
service  load  conditions  and  feasible 
alternatives  prevent  deenergizing  the 
cable  and  only  when  the  employees  are 
protected  from  a  failure.  Rather  than 
specify  the  precise  conditions  requiring 
protective  measures,  paragraph  (t)(7)  of 
final  §  1910.269  presumes  that  certain 
conditions  are  indicative  of  a  problem, 
as  follows: 

Where  a  cable  in  a  manhole  has  one  or 
more  abnormalities  that  could  lead  to  or  be 
an  indication  of  an  impending  fault,  the 
defective  cable  shall  be  deenergized  before 
any  employee  may  work  in  the  manhole, 
except  when  service  load  conditions  and  a 
lack  of  feasible  alternatives  require  that  the 
cable  remain  energized.  In  that  case, 
employees  may  enter  the  manhole  provided 
they  are  protected  from  the  possible  effects 
of  a  failure  by  shields  or  other  devices  that 
are  capable  of  containing  the  adverse  effects 
of  a  fault  in  the  joint. 

Note:  Abnormalities  such  as  oil  or 
compound  leaking  from  cable  or  joints, 
broken  cable  sheaths  or  joint  sleeves,  hot 
localized  surface  temperatures  of  cables  or 
joints,  or  joints  that  are  swollen  beyond 
normal  tolerance  are  presumed  to  lead  to  or 
be  an  indication  of  an  impending  fault. 

The  abnormalities  listed  in  proposed 
paragraph  (t)(7)  have  been  moved  to  a 
note  following  this  provision  in  the  final 
rule.  The  criterion  for  determining  the 
amount  of  acceptable  swelling  has  also 
been  revised  to  indicate  that  joints  "that 
are  swollen  beyond  normal  tolerance" 
are  presumed  to  be  an  abnormality.  The 
note  states  that  the  listed  conditions  are 
presumed  to  lead  to  or  be  an  indication 
of  a  possible  impending  fault.  An 
employer  could  demonstrate  that  any 
one  of  these  conditions,  in  a  particular 
case,  is  not  indicative  of  an  impending 
fault,  in  which  case  §  1910.269(t)(7) 
would  not  require  protective  measures 
to  be  taken. 


Under  some  service  load  conditions, 
it  may  not  be  feasible  for  the  electric 
utility  to  deenergize  the  cable  with  the 
defect  at  the  same  time  that  another  line 
is  deenergized  for  maintenance  work.  In 
such  cases,  paragraph  (t)(7)  of  final 
§  1910.269  allows  the  defective  cable  or 
splice  to  remain  energized  as  long  as  the 
employees  in  the  manhole  are  protected 
against  the  possible  effects  of  a  failure. 
For  example,  a  ballistic  blanket 
wrapped  around  a  defective  splice  can 
protect  against  injury  from  the  effects  of 
a  fault  in  the  splice. 

Some  commenters  noted  that 
handhng  a  conductor  to  wrap  a 
protective  blanket  around  it  may  itself 
induce  the  impending  fault  to  occur  (Ex. 
3-20.  3-80).  The  UWUA  was  concerned 
that  a  ballistic  blanket  might  not 
provide  complete  protection  (Ex.  3-76: 
DC  Tr.  519). 

Paragraph  (t)(7)  requires  employees  to 
be  protected  by  shields  capable  of 
containing  the  adverse  effects  of  a 
failure.  The  energy  that  could  be 
released  in  case  of  a  fault  is  known,  and 
the  energy  absorbing  capability  of  a 
shield  can  be  obtained  from  the 
manufacturer  or  can  be  calculated.  As 
long  as  the  energy  absorbing  capability 
of  the  shield  exceeds  the  available  fault 
energy,  the  shield  will  protect 
employees.  Employees  are  required  to 
be  protected,  regardless  of  the  type  of 
shielding  device  used  and  of  how  it  is 
applied.  Additionally,  the  standard 
permits  this  option  to  be  used  only  "if 
the  defective  cable  or  splice  cannot  be 
deenergized  due  to  service  load 
conditions".  Employers  are  required  to 
use  alternatives  such  as  those 
mentioned  by  Mr.  Eugene  Briody  (for 
example,  the  use  of  shunts  or  other 
means  of  supplying  areas  with  power 
[IXlTr.  518-5191)  whenever  feasible 
before  allowing  access. 

Paragraph  (t)(8)  requires  metallic 
sheath  continuity  to  be  maintained 
while  work  is  performed  on 
underground  cables.  Bonding  across  an 
opening  in  a  cable's  sheath  protects 
employees  against  shock  from  a 
difference  in  potential  between  the  two 
sides  of  the  opening. 

Several  commenters  objected  to  this 
requirement  (Ex.  3-32,  3-42,  3-45,  3- 
62.  3-112.  3-123).  They  generally 
argued  that  it  was  not  always  possible 
to  provide  a  bonding  jumper  across  the 
opening  in  the  sheath.  Some  cited  the 
problems  of  jacketed  cables  (Ex.  3-32. 
3-112),  one  cited  corrosion  problems 
(Ex.  3-123),  and  others  simply 
suggested  allowing  alternatives  (Ex.  3- 
42,  3-45,  3-62). 

The  Lineman 's  and  Cableman  's 
Handbook  describes  the  purpose  behind 
bonding  cable  sheaths  as  follows: 
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Cable  Bonding  and  Grounding.  The 
purpose  of  bonding  and  grounding  the  cable 
sheaths  is  to  maintain  them  at  or  near  ground 
potential.  A  No.  2  AVVG  copper  wire  is 
generally  used.  It  must  be  attached  to  the 
sheaths  with  a  special  bond  clip  which  is 
soldered  to  the  wire  and  sheath  and 
connected  to  a  low-resistance  ground. 

Bonding  and  grounding  reduce  the 
likelihood  of  arcing  between  the  sheath  of  h 
faulted  cable  and  other  nearby  sheaths.  It 
thus  reduces  the  danger  to  cablemen  who 
may  be  in  a  manhole  when  a  cable  fault 
occurs.  It  also  minimizes  the  harmful  effects 
of  corrosive  actiod  due  to  stray  currents."'^ 
[Ex.  8-5) 

While  this  description  relates  to  the 
permanent  installation  of  grounds  and 
bonding  jumpers  on  cable  installations, 
it  nonetheless  holds  true  for  temporary 
bonding  across  the  opening  in  a  sheath. 
Under  fault  conditions,  the  voltage 
difference  between  the  two  sides  of  the 
opening  can  reach  lethal  levels  if  proper 
bonding  is  not  in  place.  This  hazard  is 
currently  recognized  in  §  1926.956(c)(7). 
which  contains  a  requirement 
equivalent  to  the  one  being  adopted  in 
final  §  1910.269(t)(8).  The  final  rule  is 
performance  oriented,  accepting  any 
method  of  ensuring  continuity  that 
limits  potential  differences  to  safe  levels 
(per  §  1910.269(n)(3)).  However,  as 
noted  by  Union  Carbide  Corporation, 
there  are  certain  periods,  such  as  during 
the  cable  stripping  process,  when  cable 
sheath  continuity  cannot  be  maintained 
(Ex.  3-45).  They  recommended  that  the 
standard  allow  the  use  of  electrical 
protective  equipment  during  these 
periods.  OSHA  agrees  with  Union 
Carbide,  and  paragraph  {t)(8)  of  final 
§  1910.269  allows  the  cable  sheath  to  be 
treated  as  energized  in  lieu  of  bonding. 
(The  voltage  to  which  the  sheath  is  to 
be  considered  energized  is  equal  to  the 
maximum  voltage  that  could  be  seen 
across  the  sheath  under  fault 
conditions.)  This  is  consistent  with 
other  parts  of  the  final  rule,  such  as 
paragraph  (1)(9).  which  recognize 
treating  objects  as  energized  as  an 
alternative  to  grounding. 

Paragraph  (uj.  Paragraph  (u)  of  final 
§  1910.269  addresses  work  performed  in 
substations.  As  is  the  case  elsewhere  in 
the  standard,  ihe  provisions  of  this 
paragraph  are  intended  to  supplement 
(rather  than  modify)  the  more  general 
requirements  contained  in  other 
portions  of  §  1910.269.  such  as 
paragraph  (1)  on  minimum  approach 
distances. 

Paragraph  (u)(l)  requires  enough 
space  to  be  provided  around  electric 
equipment  to  allow  ready  and  safe 
access  to  and  operation  and 


"'Kuril.  Edwin  B..  and  Shoemaker.  Thomas  M  . 
The  Lineman's  and  Cableman's  Handbook.  Sixth 
Edition.  1961.  McGraw-Hill  Book  Co..  p  33-13. 


maintenance  of  the  equipment.  This 
rule  prevents  employees  from 
contacting  exposed  live  parts  as  a  result 
of  insufficient  maneuvering  room.  A 
note  has  been  included  to  recognize,  as 
constituting  compliance,  the  provisions 
of  ANSI  C2-1987  for  the  design  of 
workspace  for  electric  equipment. 

Some  commenters  objected  to  the 
application  of  this  provision  to 
installations  made  before  the  standard's 
effective  date  (Ex.  3-20.  3-22.  3-80,  3- 
82,  3-101,  3-112;  DC  Tr.  833-836). 
Arguing  that  this  pointed  out  the  need 
for  an  omnibus  grandfather  clause,  they 
claimed  that  older  substations  do  not 
meet  the  access  and  working  distances 
specified  in  the  latest  ANSI  .standards. 
They  noted  that  these  facilities  were 
built  under  standards  in  effect  at  the 
time  of  installation.  Mr.  Howard  D. 
Wilcox,  representing  EEI.  testified  on 
this  subject  as  follows: 

One  of  the  best  examples  of  the  need  fur 
a  grandfather  clause  is  electric  substations.  A 
substation  is  a  facility  that  transforms 
electricity  from  one  voltage  to  another 

In  certain  types  of  substations,  there  are 
buildings  that  house  control  switches,  relays 
and  associated  circuitry.  The  purpose  of  this 
equipment  is  to  control  circuit  breakers  that 
are  located  in  the  substation  yard.  Photo  No. 
1  shows  the  front  of  one  of  these  panels.  You 
can  see  that  it  has  been  around  for  a  while. 

The  reverse  side  of  these  panels  must  be 
periodically  accessed  by  relay  technicians, 
substation  mechanics  and  other  qualified 
personnel  to  perform  inspections  and  te^sts 

As  you  can  see  in  Photo  NO.  2.  the 
clearances  between  panels  in  these  older 
stations  is  less  than  30  inches  and  in  this 
station  is  about  23  inches  from  the  back  of 
both  of  those  panels. 

Paragraph  (u)  of  the  proposal  as  written 
calls  for  sufficient  access  and  working  space 
to  be  provided  in  accordance  with  the 
National  Electric  (sic)  Safety  Code.  AN.SI  (:2- 
1987.  which  would  require  a  30-inch 
clearance  between  the  panels. 

A  significant  number  of  older  indtxjr 
substations  do  not  comply  with  ANSI  C2- 
1987  because  they  were  built  prior  to  the  30- 
inch  requirement.  However,  ANSI  C2 
contains  a  grandfather  provision  which 
exempts  existing  facilities  from  its  design 
requirements. 

The  preamble  to  this  proposed  rule 
recognizes  that  "older  installations  may  not 
meet  the  exact  dimensions  set  forth  in  the 
latest  version  "  of  the  National  Electric  Safety 
Code,  and  notes  that  the  agency  believes  the 
language  of  the  standard  to  be  sufficiently 
performance-oriented  to  exempt  these  older 
installations. 

The  actual  language  of  the  proposed 
standard,  however,  merely  requires  sufficient 
access  and  working  space  and  references  the 
1987  version  of  the  National  Electric  Safety 
Code. 

We  are  concerned,  therefore,  that  the 
standard  could  be  interpreted  as  requiring 
strict  compliance  with  the  National  Electric 
Safety  Code  clearance  requirements  even 


though  the  NESC  itself  •grandfathers"  the 
existing  equipment.  r 

If  so,  compliance  with  the  standard  would 
require  massive  rctnifitting  of  numerous 
older  substations,  which,  although  they 
provide  adequate  access  and  working  spare, 
do  not  provide  the  full  clearances  required  bv 
ANSI  C2-1987. 

In  order  to  perform  the  retrofit,  the 
substation  conUtil  houses  would  have  to  be 
completely  rebuilt.  Present  cost  for  a 
complete  138  kV/46  kV  substation  rx)ntrol 
house  is  in  the  order  of  S350.OOO  for  material, 
labor,  engineering  and  overheads  on  the 
Consumers  Power  Company  svstem. 

Rebuild  of  the  substation  control  house 
shown  in  Photos  Nos.  1  and  2,  which  has  a 
significantly  larger  numbi?r  of  outgoing 
circuits,  would  Iw  in  the  S900.000  range  on 
the  Consumers  Power  Company  svstem. 

I  cannot  begin  to  estimate  what  the  capital 
cost  to  the  entire  industn,-  would  Ire.  and 
what  the  impact  on  the  nation's  electric 
system  and  customers  would  l)e,  if  we  had 
to  systematically  shut  down  older  substations 
and  completely  rebuild  their  control  houses 
to  provide  for  this  extra  clearance. 

The  number  of  accidtrnts  exijcrienced  in 
this  environment  on  the  Consumers  Power 
Company  System  in  the  time  Itiave  l>een 
with  the  company  is  zero. 

We,  as  all  other  utilities,  provide  siife  work 
practices  and  equipment  to  allow  working  in 
this  nnvirunment.  such  as  insulated  tools, 
rubber  gloves,  and  protective  cover-up.  (DC. 
Tr  833-836) 

As  noted  in  the  preamble  to  the 
proposal.  OSHA  realizes  that  older 
installations  may  not  meet  the 
dimen.sions  set  forth  in  the  latest 
version  of  the  national  consensus 
standard.  The  Agency  continues  to 
believe  that  the  language  of  proposed 
§  1910.269(u)(l)  is  suffiriently 
performance  oriented  that  older 
installations  built  to  specifications  in 
the  standards  that  were  in  effect  at  the 
time  they  were  constructed  would  meet 
the  requirement  for  sufficient  workspace 
provided  that  the  installation  and  work 
practices  used  enable  employees  to 
perform  work  safely  within  the  space 
and  to  maintain  the  minimum  approa«;h 
distances  specified  in  paragraph  (1)(2). 
The  note  for  this  provision  dearly  states 
that  the  NESC  specifications  are 
guidflines.  The  ANSI  standard  is 
specifically  not  being  incorporated  by 
reference  here.  To  clarify  the  guidelines 
in  the  final  rule.  OSHA  has  included  th< 
following  language  in  the  note  to 
paragraph  (u)(l): 

Note:  Guidelines  for  the  dimensions  of 
access  and  workspace  about  electric 
equipment  in  substations  are  contained  in 
American  National  Standard-National 
Electrical  Safety  Cxxle.  ANSI  C2-1MH7. 
Installations  meeting  the  AN.SI  provisions 
comply  with  paragraph  (u)(l )  of  this  section 
An  installation  that  does  not  conform  to  this 
ANSI  standard  will,  nonetheless,  be 
considered  as  complying  with  pamfjr.nph 
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(u)(l)  of  this  section  if  the  employer  can 
demonstrate  that  the  installation  provides 
ready  and  safe  access  based  on  the  following 
evidence: 

(1)  That  the  installation  conforms  to  the 
edition  of  ANSI  C2  that  was  in  effect  at  the 
time  the  installation  was  made. 

(2)  That  the  configuration  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances  required  by 
paragraph  (1)(2)  of  this  section  while  they 
working  on  exposed,  energized  parts,  and 

(3)  That  the  precautions  taken  when  work 
is  performed  on  the  installation  provide 
protection  equivalent  to  the  protection  that 
would  be  provide  by  access  and  working 
space  meeting.  ANSI  C2-1987. 

This  language  accomplishes  three 
goals.  First,  it  explains  that  an 
installation  need  not  be  in  conformance 
with  ANSI  C2-1987  in  order  to  be 
considered  as  complying  with  final 
§  1910.269(u)(l).  Second,  it  informs 
employers  whose  installations  do  not 
conform  to  the  latest  ANSI  standard  of 
how  they  can  demonstrate  compliance 
with  the  OSHA  standard.  Third,  it 
ensures  that,  however  old  an 
installation  is,  it  provides  sufficient 
space  to  enable  employees  to  work 
within  the  space  without  significant  risk 
of  injury. 

The  Agency  has  not  adopted  Mr. 
Wilcox's  suggested  complete  exemption 
of  older  installations  from  final 
paragraph  (u)(l).  The  basic  rule  is  for 
the  equipment  to  provide  adequate 
access  and  working  space.  Even  Mr. 
Wilcox  believes  that  his  company's 
older  installations  meet  this.  If  a  facility 
does  not  provide  sufficient  space,  it 
poses  a  hazard  to  employees  and  should 
be  modified.  Based  on  the  record, 
however,  OSHA  believes  that  the  vast 
majority  of  installations  were  made  in 
accordance  with  standards  in  effect  at 
the  time  they  were  built.  In  such  cases, 
the  working  and  access  space  involved 
should  normally  be  sufficient,  and  the 
note  in  the  final  rule  ensures  that  it  is. 

Paragraph  (u)(2)  requires  draw-out- 
type  circuit  breakers  to  be  inserted  and 
removed  while  the  breaker  is  in  the 
open  position.  (A  draw-out-type  circuit 
breaker  is  one  in  which  the  removable 
portion  may  be  withdrawn  from  the 
stationary  portion  without  the  necessity 
of  unbolting  connections  or  mounting 
supports.)  Additionally,  if  the  design  of 
the  control  devices  permits,  the  control 
circuit  for  the  circuit  breaker  would 
have  to  be  rendered  inoperative.  (Some 
circuit  breaker  and  control  device 
designs  do  not  incoiporate  a  feature 
allowing  the  control  circuit  for  the 
breaker  to  be  rendered  inoperative.) 
These  provisions  are  intended  to 
prevent  arcing  which  could  injure 
employees.  i 


Because  voltages  can  be  impressed  or 
induced  on  large  metal  objects  near 
substation  equipment,  paragraph  (u)(3) 
requires  conductive  fences  around 
substations  to  be  grounded.  Continuity 
across  openings  is  also  required  in  order 
to  eliminate  voltage  differences  between 
adjacent  parts  of  the  fence. 

Paragraph  (u)(3)(ii)  proposed  the 
locking  of  unattended  substations.  Two 
commenters  suggested  limiting  the 
application  of  this  rule  to  substations 
containing  exposed  live  parts  (Ex.  3-34. 
3—45).  One  of  them  made  a  similar 
comment  regarding  proposed  paragraph 
(u)(4)(i).  which  contains  the  same 
requirement  (Ex.  3-34). 

OSHA  has  decided  to  omit  proposed 
paragraph  (u)(3)(ii)  from  the  final  rule. 
The  hazard  it  addressed  is  covered  in 
the  same  manner  in  final 
§1910.269(u)(4).  discussed  next. 

Paragraph  (u)(4)  addresses  the 
guarding  of  energized  parts.  In  the 
proposal,  all  rooms  and  spaces 
containing  electric  supply  lines  or 
equipment  would  have  been  required  to 
be  enclosed  within  fences,  screens, 
partitions,  or  walls  to  prevent 
unqualified  persons  from  entering.  The 
entrances  to  such  rooms  and  spaces 
would  have  been  required  to  be  locked 
or  attended,  and  warning  signs  would 
have  been  required.  These  provisions, 
which  were  proposed  in  paragraph 
(u)(4)(i),  were  intended  to  prevent 
unqualified  persons  from  gaining  access 
to  high  voltage  equipment  and  from 
contacting  exposed  live  parts. 

Several  other  commenters  suggested 
changing  the  phrase  "unqualified 
persons"  to  "unauthorized  employees" 
(Ex.  3-11,  3-^4.  3-58.  3-69,  3-102.  3- 
112,  3-123).  Two  of  them  maintained 
that  the  rule  would  preclude 
apprentices  from  entering  the  area 
containing  energized  electric  supply 
equipment  (Ex.  3-44,  3-58,  3-102). 
Others  argued  that  the  word  "qualified" 
was  too  restrictive  and  that  it  would 
prevent  activities  such  as  meter  reading, 
inspection,  and  engineering  from  these 
areas  (Ex.  3-11,  3-69,  3-112,  3-123). 
Two  additional  commenters  urged 
OSHA  to  limit  the  application  of  the 
rule  to  areas  accessible  to  the  public  (Ex. 
3-20,  3-80). 

OSHA  does  not  agree  that  the 
requirement  is  too  restrictive  with 
respect  to  which  persons  are  denied 
access  to  hazardous  areas.  The  term 
"authorized  employee"  is  not 
appropriate  for  use  in  this  rule.  The 
definition  of  this  term  restricts  its  use  to 
requirements  dealing  with  the  control  of 
hazardous  energy  sources.**  Even 


assuming  that  the  commenters  intended 
the  EEI/IBEW  draft  definition  of 
"authorized  employee"  to  apply,  the 
Agency  believes  that  the  definition  in 
their  draft  standard  would  result  in  a 
requirement  that  is  no  less  restrictive 
than  the  OSHA  rule.  Their  definition 
reads  as  follows: 

A  qualified  employee  to  whom  the 
authority  and  responsibility  to  perform  a 
specific  assignment  has  been  given  by  the 
employer.  (Ex.  2-3,  emphasis  supplied  in  the 
original  document) 

Thus,  under  the  EEI/IBEW  draft 
standard,  a  person  would  still  have  to  be 
"qualified"  to  be  an  "authorized 
employee".  (The  issue  of  whether 
OSHA's  definition  of  "qualified 
employee"  is  too  restrictive  is  discussed 
under  the  summary  and  explanation  of 
§1910.269(x).) 

OSHA  believes  that  it  is  important  to 
prohibit  unqualified  persons  from  areas 
containing  energized  electric  supply 
equipment  regardless  of  the  work  they 
would  be  performing.  Employees 
working  in  these  areas  must  be  trained 
in  the  hazards  involved  and  in  the 
appropriate  work  practices,  as  required 
by  paragraph  (a)(2)(ii).  Otherwise,  they 
would  not  be  able  to  distinguish 
hazardous  circuit  parts  from  non- 
hazardous  equipment  and  would  not  be 
familiar  with  the  appropriate  work 
practices,  regardless  of  the  jobs  they  are 
performing.  There  are  accidents 
described  in  the  record  that  involve 
contact  of  unqualified  persons  with 
energized  parts  in  such  areas.  Accidents 
of  this  type  responsible  for  the  deaths  of 
three  employees  were  described  in 
Exhibit  9-2. 

For  these  reasons,  the  Agency  has 
retained  the  term  "unqualified  persons" 
in  final  §1910.269(u)(4). 

As  noted  earlier,  two  commenters 
suggested  revising  the  restrictions  on 
access  by  unqualified  persons  to  apply 
only  to  areas  containing  exposed  live 
parts,  at  least  with  respect  to  industrial 
installations  (Ex.  3-34,  3^5). 

OSHA  agrees  with  these  commenters, 
at  least  in  part.  Section  1910.269  is 
intended  to  apply  to  electrical 
installations  that  are  largely 
unregulated.  The  Subpart  S  installation 
standards  typically  do  not  apply,  and 
the  electric  equipment  may  pose 
hazards  in  addition  to  those  of  exposed 
live  parts.  For  example,  equipment 
enclosures  may  be  ungrounded.  If  the 
requirements  of  Subpart  S  are  not  being 
met,  then  it  is  important  to  prevent 
unqualified  persons  from  gaining  access 


**  Authorized  e/np/oyee— "An  employee  who 
locks  out  or  tags  out  machines  or  equipment  in 


order  to  perform  servicing  or  maintenance  on  that 
machine  or  equipment.  An  affected  employee 
becomes  an  authorized  employee  when  thai 
employee's  duties  include  performing  servicing  or 
maintenance  covered  under  this  section." 
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to  areas  containin^electric  supply 
equipment. 

If,  on  the  other  hand,  the  installation 
conforms  to  Subpart  S.  at  least  with 
respect  to  the  guarding  of  live  parts  and 
to  the  grounding  of  enclosures  for  these 
parts,  the  provisions  of  proposed 
paragraph  (u)(4)(i)  are  unnecessary.  In 
Subpart  S.  suitable  protection  is 
provided  in  a  similar,  though  not 
identical,  requirement  contained  in 
§  1910.303(h)(2).  This  requirement  in 
Subpart  S.  along  with  §§  1910.303(g)(2) 
and  1910.304(0(5).  provides  safety  to 
employees  equivalent  to  that  provided 
by  proposed  §  1910.269(u)(4)(i).  These 
provisions  prohibit  unqualified  persons 
from  accessing  areas  containing  exposed 
live  parts  operating  at  50  volts  through 
600  volts  and  located  less  than  8  feet 
above  the  floor  or  other  working  surface. 
UnqualiHed  persons  are  also  prohibited 
from  areas  containing  live  parts 
operating  at  more  than  600  volts,  unless 
the  live  parts  are  completely  enclosed  in 
metal  enclosures  or  are  installed  at  an 
elevation  of  at  least  8  feet.  6  inches.  The 
metal  enclosures  must  be  grounded,  and 
the  minimum  height  increases  with 
increasing  voltage. 

In  the  final  rule.  OSHA  is  adopting 
requirements  that  follow  the  Subpart  S 
approach  to  excluding  unqualified 
persons  from  access  to  unsafe  areas. 
Final  §  1910.269{u)(4)  sets  forth  criteria 
for  access  by  unqualified  persons  to 
spaces  containing  electric  supply  lines 
or  equipment  that  are  equivalent  to 
those  contained  in  Subpart  S.  with  one 
exception.  Paragraph  (u)(5)(i)  of  final 
§  1^10.269  does  not  permit  the 
installation  of  unguarded  live  parts 
operating  at  more  than  150  volts, 
although  it  does  recognize  "guarding  by 
location".  Following  these  guidelines, 
paragraph  (u)(4)(i)  divides  areas 
containing  electric  supply  equipment 
into  three  categories,  rather  than  two,  as 
follows: 

(1)  areas  where  exposed  live  parts 
operating  at  50  to  150  volts  to  ground 
are  located  within  8  feet  of  the  ground 
or  other  working  surface, 

(2)  areas  where  live  parts  operating  at 
between  150  and  601  volts  and  located 
within  8  feet  of  the  ground  or  other 
working  surface  are  guarded  only  by 
location,  as  permitted  under  paragraph 
(u)(5)(i).  and 

(3)  areas  where  live  parts  operating  at 
more  than  600  volts  are  located,  unless: 

(a)  the  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(b)  the  live  parts  are  installed  at  a    - 
Seight  above  ground  and  any  other 


working  surface  that  provides  protection 
at  least  equivalent  to  an  8-foot  height  at 
50  volts. 

Paragraphs  (u)(4)(ii)  through  (u)(4){v) 
contain  the  requirements  that  apply  to 
these  areas.  The  areas  have  to  be  so 
enclosed  as  to  minimize  the  possibility 
that  unqualified  persons  will  enter; 
warning  signs  have  to  be  displayed;  and 
entrances  not  under  the  obser\'ation  of 
an  attendant  have  to  be  kept  locked. 
Additionally,  unqualified  persons  are 
not  permitted  to  enter  these  areas  while 
the  electric  supply  lines  or  equipment 
are  energized. 

With  these  changes.  OSHA  has 
codified  the  provisions  in  the  final  rule 
that  are  equivalent  to  proposed 
paragraph  (u)(4)(i)  as  entire  paragraph 
(u)(4).  The  remaining  requirements  of 
proposed  paragraph  (u)(4)  (proposed  as 
§  1910.269(u)(4)(ii)  through  (u)(4)(iv)) 
have  been  placed  under  paragraph  (u)(5) 
in  final  §1910.269. 

Paragraph  (u)(5)(i)  requires  live  parts 
operating  at  more  than  150  volts  to  be 
guarded  (by  physical  guards  or  by 
location)  or  insulated.  This  provision 
protects  qualified  employees  from 
accidentally  contacting  energized  parts. 
Guidance  for  clearance  di.stances 
appropriate  for  guarding  bv  location  can 
be  found  in  ANSI  C2.  Installations 
meeting  ANSI  C2-1987  are  considered 
to  meet  paragraph  (u)(5)(i).  which  is 
based  on  Section  124A.1  of  that 
standard. 

Several  interested  parties  made 
comments  to  this  paragraph  (proposed 
§  1910.269(u)(4)(ii))  that  were  similar  to 
the  comments  on  paragraph  (u)(l), 
discussed  eariier  (Ex.  3-62,  3-65,  3-80, 
3-«2,  3-112).  Namely,  they  claimed  that 
older  installations  did  not  meet  current 
ANSI  standards.  OSHA  has  used  the 
same  approach  in  the  final  version  of 
this  provision  as  the  Agency  used  under 
the  earlier  requirement.  In  this  case. 
OSHA  will  consider  installations  that 
do  not  meet  ANSI  C2-1987  as  meeting 
paragraph  (u)(5)(i)  provided  the 
employer  can  demonstrate  that  the 
installation  provides  sufficient 
clearance  based  on  the  following 
evidence: 

(1)  That  the  installation  meets  the 
requirements  of  the  edition  of  ANSI  C2 
that  was  in  effect  at  the  time  the 
installation  was  made, 

(2)  That  each  employee  is  isolated 
from  live  parts  at  the  point  of  closest 
approach,  and  "*5 


•>  An  mnployee  is  isolated  from  an  energized  part 
if  the  installation  prevents  the  employee  from 
coming  within  the  withstand  distance  for  the 

voltage  involved.  Appendix contains 

information  on  determining  withstand  distances. 


(3)  That  the  precautions  taken  protect 
employees  to  the  same  degree  as  the 
clearances  specified  in  ANSI  C2-1987. 

This  approach  affords  employers 
fiexibility  in  complying  with  the 
standard  and  affords  employees 
protection  from  injury  due  to  sparkover 
from  live  circuit  parts. 

Paragraph  (u)(5)(ii)  provides  that  the 
guarding  of  five  parts  within  a 
compartment  be  maintained  during 
operation  and  maintenance  functions. 
This  guarding  is  intended  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  objects  from  being 
dropped  on  energi^d  parts.  However, 
since  access  must  be  gained  to  energized 
equipment  by  qualified  employees,  an 
exception  to  this  proposed  requirement 
allows  the  removal  of  guards  for  this 
purpose.  In  such  cases,  paragraph 
(u)(5)(iii)  protects  other  employees 
working  nearby  by  requiring  the 
installation  of  protective  barriers  around 
the  work  area. 

So  that  employees  can  receive 
pertinent  information  on  conditions  that 
affect  safety  at  the  substation,  paragraph 
(u)(6)(i)  requires  employees  who  do  not 
regularly  work  at  the  station  to  report 
their  presence  to  the  employee  in 
charge.  Typical  conditions  affectiiig 
safety  in  substations  include  the 
location  of  energized  equipment  in  the 
area  and  the  limits  of  any  deenergized 
work  area.  Paragraph  (u)(6)(ii)  requires 
this  specific  information  to  be 
communicated  to  employees  during  the 
job  briefing  required  by  paragraph  (c)  of 
final  §1910.269. 

Paragraph  (vj.  Paragraph  (v)  of  final 
§  1910.269  contains  requirements 
pertaining  to  electric  power  generating 
plants  and  to  work  practices  used  in 
these  plants.  As  is  the  case  elsewhere  in 
the  standard,  the  provisions  of 
paragraph  (v)  are  intended  to 
supplement  (rather  than  modify)  the 
other  more  general  requirements  of 
§1910.269. 

Paragraph  (v)(l)(i)  requires  the 
employer  to  maintain  interlocks  and 
other  safety  devices  (such  as  relief 
valves)  in  a  safe  and  operable  condition 
This  requirement  ensures  that  these 
devices  perform  their  intended  function 
of  protecting  workers  when  called  upon 
to  do  so.  To  ensure  further  that  these 
devices  remain  operable,  paragraph 
(v)(l)(ii)  prohibits  them  from  being 
modified  to  defeat  their  function,  except 
as  necessar)'  for  the  test,  repair,  or 
adjustment  of  the  device. 

Three  commenters  suggested  allowing 
safety  devices  to  be  modified  when 
necessary  to  permit  operations  to 
continue  (Ex.  3-20.  3-60.  3-112). 

No  evidence  was  presented  to 
demonstrate  why  defeating  a  safety 
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device  would  be  necessary  nor  was  any 
evidence  given  as  to  how  this  could  be 
accomplished  without  endangering 
employees.  These  devices  are  required 
by  safety  codes  (such  as  the  NESC)  and 
are  installed  to  protect  persons  from 
hazards  posed  by  different  types  of 
equipment.  For  example,  pressure 
vessels  are  commonly  equipped  with 
safety  relief  valves  so  that  the  safe 
operating  pressure  of  the  vessel  is  not 
exceeded.  Defeating  this  valve  would 
expose  employees  to  possible  explosion, 
a  widely  recognized  hazard.  OSHA  does 
not  believe  that  these  devices  could  be 
defeated  without  exposing  employees  to 
hazards,  so  paragraph  (v)(l)(ii)  has  been 
adopted  as  proposed. 

Sometimes  the  brushes  on  a  generator 
or  exciter  must  be  replaced  while  the 
machine  is  in  operation.  This  work  is 
unusually  hazardous,  and  extreme 
caution  must  be  observed  by  employees 
performing  the  job.  To  protect  these 
workers,  paragraph  (v)(2)  contains 
requirements  for  replacing  brushes 
while  the  generator  is  in  service.  Since 
field  windings  and  exciters  are  operated 
in  an  ungrounded  condition,  there  is  no 
voltage  with  respect  to  ground  on  the 
brushes  as  long  as  there  is  no  ground 
fault  in  the  circuit.  So  that  no  voltage  to 
ground  is  present  while  employees  are 
changing  the  brushes,  paragraph  (v)(2) 
requires  the  exciter-field  circuit  to  be 
checked  to  ensure  that  a  ground 
condition  does  not  exist. 

Paragraph  (v)(2)  in  the  proposal  also 
contained  the  following  requirement: 

If  the  equipment  has  ground  protecting 
devices,  the  protective  devices  shall  be 
disconnected  and  tagged  before  brushes  are 
changed. 

Several  commenters  objected  to  this 
requirement  (Ex.  3-42,  3-61,  3-82,  3- 
112,  3-123).  They  maintained  that  this 
provision  was  unnecessary.  E£I  stated 
that  "(dontinuaticn  in  service  of  ground 
detection/protection  devices  is 
advantageous  to  reliability  of  service" 
(Ex.  3-112).  They  recommended 
substitution  of  the  following  EEI/IBEVV 
provision  (from  which  the  OSHA 
proposal  was  taken): 

Where  such  equipment  has  ground 
protecting  devices,  such  devices  shall  be 
disconnected  and  tagged  before  changing 
brushes. 

The  proposed  OSHA  paragraph 
simply  corrected  grammatical  errors  in 
the  EEl/IBEW  version.  Accepting  EEI's 
suggested  language  would  not  overcome 
the  objections  to  this  provision. 

Mr.  G.F.  Stone  of  the  Tennessee 
Valley  Authority  (TVA)  aptly  described 
the  purpose  of  disconnecting  ground 
protecting  devices  and  the  reasons  for 


their  opposition  to  this  requirement  as 
follows: 

The  ground  protecting  devices  are 
disconnected  before  the  brushes  are  changed 
for  operational  reasons  and  not  for  employee 
protection. 

The  ground  protecting  device  serves  to  trip 
the  generator  when  a  ground  condition  is 
detected  on  the  generator  field,  but  only  for 
equipment  protection.  The  ground  protecting 
devices  are  disconnected  only  to  ensure  the 
generator  does  not  trip  off  line  while  the 
brushes  are  being  changed  and  not  for 
protecting  employees  from  electrical  hazards. 
VVhile  employees  are  changing  brushes  they 
are  exposed  to  a  maximum  of  375  volts  dc 
from  the  positive  brush  to  the  negative  brush 
regardless  of  whether  or  not  the  ground 
protecting  devices  are  disconnected. 

Employee  protection  is  provided  by  an 
insulative  barrier  of  fiber  board  between  the 
positive  and  negative  brushes,  following  safe 
operating  and  maintenance  procedures,  and 
training  employees  in  safe  methods  to  change 
brushes.  However,  disconnecting  the  ground 
protecting  devices  does  not  provide 
employee  protection. 

This  requirement  would  require 
unnecessary  costs  due  to  tagging  equipment 
without  increasing  the  level  of  protection 
provided  the  employee.  (Ex.  3-82] 

The  Agency  has  accepted  TVA's 
recommendation  and  has  not  carried  the 
proposed  requirement  forward  into  final 
§1910.269(v)(2). 

Paragraph  (v)(3)  requires  enough 
space  to  be  provided  around  electric 
equipment  to  allow  ready  and  safe 
access  to  and  operation  and 
maintenance  of  the  equipment.  This 
rule  prevents  employees  from 
contacting  exposed  live  parts  as  a  result 
of  insufficient  maneuvering  room.  A 
note  has  been  included  to  recognize,  as 
constituting  compliance,  the  provisions 
of  ANSI  C2-1987  for  the  design  of 
workspace  for  electric  equipment. 

Several  interested  parties  made 
comments  to  this  paragraph  that  were 
similar  to  the  comments  on  paragraph 
(u)(l),  discussed  earlier  (Ex.  3-20,  3-22, 
3-60,  3-«2,  3-102).  Namely,  they 
claimed  that  older  installations  did  not 
meet  ciurent  ANSI  stcmdards.  OSHA  has 
used  the  same  approach  in  the  final 
version  of  this  provision  as  the  Agency 
used  under  the  earlier  requirement.  The 
language  in  the  note  following 
paragraph  (v)(3)  includes  a  statement 
regarding  older  installations.  This 
language  is  identical  to  that  contained 
in  the  note  following  paragraph  (u)(l), 
except  that  the  paragraph  references  are 
different.  (See  the  summary  and 
explanation  of  paragraph  (u)(l),  earlier 
in  this  preamble  for  a  discussion  of  this 
language.) 

Paragraphs  (v)(4)  and  (v)(5)  contain 
requirements  on  the  guarding  of 
energized  parts.  Comments  on  these 
provisions  were  similar  to  the  ones  on 


proposed  §  1910.269(u)(4),  which  has 
been  split  in  the  final  rule  into 
paragraphs  (u)(4)  and  (u)(5).  These  two 
sets  of  provisions  contain  equivalent 
requirements  for  guarding  live  parts, 
with  paragraphs  (u)(4)  and  (u)(5)  of  final 
§  1910.269  applying  to  substations  and 
paragraphs  (v)(4)  and  (v)(5)  applying  to 
generating  plants.  OSHA  has  adopted 
the  same  changes,  based  on  the  record, 
in  both  places  in  the  final  rule.  For 
discussion  of  the  rationale  behind  these 
changes  and  the  comments  upon  which 
they  were  based  (as  well  as  suggestions 
that  were  not  accepted),  see  the 
summary  and  explanation  of  paragraphs 
(u)(4)  and  (u)(5)  earlier  in  this  preamble. 

Paragraph  (v)(4)(i)  divides  areas 
containing  electric  supply  equipment 
into  three  categories,  rather  than  two,  as 
follows: 

(1)  areas  where  exposed  live  parts 
operating  at  50  to  150  volts  to  ground 
are  located  within  8  feet  of  the  ground 
or  other  working  surface, 

(2)  areas  where  live  parts  operating  at 
between  150  and  601  volts  and  located 
within  8  feet  of  the  ground  or  other 
working  surface  are  guarded  only  by 
location,  as  permitted  under  paragraph 
(v)(5)(i),  and 

(3)  areas  where  live  parts  operating  at 
more  than  600  volts  are  located,  unless: 

(a)  the  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(b)  the  live  p)arts  are  installed  at  a 
height  above  ground  and  any  other 
working  surface  that  provides  protection 
at  least  equivalent  to  an  8-foot  height  at 
50  volts. 

Paragraphs  (v)(4)(ii)  through  (v)(4)(v) 
contain  the  requirements  that  apply  to 
these  areas.  The  areas  have  to  be  so 
enclosed  to  minimize  the  possibility 
that  unqualified  persons  will  enter; 
warning  signs  have  to  be  displayed;  and 
entrances  not  under  the  observation  of 
an  attendant  have  to  be  kept  locked. 
Additionally,  unqualified  persons  are 
not  permitted  to  enter  these  locations 
while  the  electric  supply  lines  or 
equipment  are  energized. 

Paragraph  (v)(5)(ij  requires  live  parts 
operating  at  more  than  150  volts  to  be 
guarded  (by  physical  guards  or  by 
location)  or  insulated.  This  provision 
protects  qualified  employees  from 
accidentally  contacting  energized  parts. 
Guidance  for  clearance  distances 
appropriate  for  guarding  by  location  can 
be  found  in  ANSI  C2.  Installations 
meeting  the  ANSI  provisions  comply 
with  paragraph  (v)(5)(i).  Installations 
meeting  ANSI  C2-1987  are  considered 
to  meet  paragraph  (v)(5)(i).  which  is 
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based  cyi  Section  124A.1  of  that 
standard. 

Several  interested  parties  made 
comments  to  this  paragraph  that  were 
similar  to  the  comments  on  paragraph 
(u)(5)(i),  discussed  earlier  (Ex.  3-80,  3- 
82.  3-112,  3-120).  Namely,  they 
claimed  that  older  installations  did  not 
meet  current  ANSI  standards.  OSHA  has 
used  the  same  approach  in  the  final 
version  of  this  provision  as  the  Agency 
used  under  the  earlier  requirement.  The 
language  in  the  note  following 
paragraph  (v)(3)  includes  a  statement 
regarding  older  installations.  This 
language  is  identical  to  that  contained 
in  the  note  following  paragraph  (u)(5){i), 
except  that  the  paragraph  references  are 
different.  (See  the  summary  and 
explanation  of  paragraph  (u)(5)(i), 
earlier  in  this  preamble  for  a  discussion 
of  this  language.) 

Paragraph  (v)(5)(ii)  provides  that  the 
guarding  of  hve  parts  within  a 
compartment  be  maintained  during 
operation  and  maintenance  functions. 
This  guarding  is  intended  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  objects  from  being 
dropped  on  energized  parts.  However, 
since  access  must  be  gained  to  energized 
equipment  by  qualified  employees,  an 
exception  to  this  proposed  requirement 
allows  the  removal  of  guards  for  this 
purpose.  In  such  cases,  paragraph 
(v)(5)(iii)  protects  other  employees 
working  nearby  by  requiring  the 
installation  of  protective  barriers  around 
the  work  area. 

Paragraph  (v)(5)  of  proposed 
§  1910.269  addressed  the  breaking  of 
pressure  connections.  Paragraph  (v)(5)(i) 
would  have  required  lines  which 
exposed  employees  to  hazardous 
pressures  or  temperatures  to  be  isolated, 
drained,  and  locked  out  or  tagged  in 
accordance  with  proposed  §  1910.269(d) 
before  a  valve  bonnet  or  stuffing  box 
gland  was  moved  or  removed  and  before 
a  flanged  joint  or  other  pressure 
connection  was  broken.  Paragraph 
(v)(5)(ii)  would  have  required  that  the 
bolts,  nuts,  or  other  fasteners  be 
loosened  after  locking  out  or  tagging  the 
line. 

Several  commenters  were  concerned 
that  proposed  paragraph  (v)(5)  would 
not  permit  adjusting  or  repacking  valves 
while  they  were  in  service  (Ex.  3-42.  3- 
112,  3-120,  56;  DC  Tr.  828-829).  EEI 
argued  that  this  provision  would  require 
locking  or  tagging  out  of  equipment  that 
could  be  safely  worked  while  it  was  in 
service.  They  illustra'ted  their  problem 
with  examples,  as  follows: 

Examples  are  re-packing  valves  which  are 
backseated.  adjusting  pump  packing  glands, 
retorquing  pressure  boundary  bolts  per 
manufacturers'  instructions  (such  as 


feedwater  heater  heads,  boiler  feed  pump 
casings,  turbine  shell  bolts)  after  heating, 
effecting  temporary  leak  repairs  by  applying 
clamp-on  covers,  connecting/disconnecting 
instrumentation,  etc.  |Ex.  3-112) 

These  rulemaking  participants  urged 
OSHA  to  adopt  provisions  specifically 
permitting  this  type  of  work  under 
procedures  established  by  the  employer 
and  performed  by  employees  trained  in 
this  operation.  Additionally,  Mr. 
Stephen  R.  Marsh  of  Rensselaer 
Polytechnic  Institute  urged  OSHA  to 
provide  an  alternative  to  loosening 
bolts,  nuts,  and  other  fasteners  to 
recognize  the  fact  that  these  devices 
sometimes  freeze  in  place  and  have  to 
be  broken  off  (Ex.  3-22). 

OSHA  does  not  believe  the 
incorporation  of  these  suggestions  is 
necessary.  The  proposed  paragraph  was 
intended  to  .provide  requirements  that 
would  supplement  the  lockout  and 
tagging  requirements  of  paragraph  (d). 
The  proposed  requirements  provided 
specific  procedures  on  how  lines  were 
to  be  relieved  of  hazardous  temperatures 
and  pressures.  It  was  not  intended  to 
require  the  deenergizing  of  equipment 
that  would  not  otherwise  be  required  to 
be  locked  out  or  tagged  out  under 
paragraph  (d).  However,  the  comments 
received  on  proposed  paragraph  (v)(5) 
indicate  that  this  was  not  clear.  OSHA 
believes  that  employees  are  fully 
protected  from  the  hazards  associated 
with  the  control  of  hazardous  energy 
sources  under  final  §  1910.269(d)  and 
that  the  provisions  proposed  in 
paragraph  (v)(5)  are  unnecessary.  The 
employer's  lockout  and  tagging 
procedures  required  under  paragraph 
(d)  will  state  exactly  how  employees  are 
to  be  protected  from  the  hazards  related 
to  the  control  of  hazardous  temperatures 
and  pressures  in  lines. 

Boilers  are  an  essential  part  of  steam- 
driven  electric  generating  plants.  Water 
is  heated  and  converted  to  steam,  which 
in  turn  drives  the  steam  turbine 
generating  equipment.  Boilers,  whether 
of  the  water  tube  or  fire  tube  type, 
contain  water  and  steam  spaces  that 
must  be  entered  periodically  for 
maintenance.  Paragraph  (v)(6)  of  final 
§  1910.269  contains  two  provisions 
relating  to  some  of  the  hazards  involved. 
(An  introductory  sentence  has  been 
added  to  this  paragraph  in  the  final  rule 
to  clarify  that  it  applies  to  work  in  water 
and  steam  spaces  associated  with 
boilers.) 

Paragraph  (v)(6)(i)  requires  an 
inspection  to  be  undertaken  by  a 
designated  person  to  ensure  that  work 
can  be  initiated  safely.  To  protect 
employees  who  may  have  to  reenter  the 
work  area  from  hazards  arising  from 
incomplete  work  or  other  problems  that 


may  have  occurred  during  the  course  of 
work,  this  paragraph  also^requires  a 
similar  inspection  to  be  performed  after 
work  is  completed.  As  a  further 
precaution,  this  paragraph  requires 
employees  to  wear  eye  or  face 
protection  during  cleaning  operations. 

Proposed  paragraph  (v)(6)  only 
specified  eye  protection.  However,  as 
noted  previously,  the  provisions  of 
§  1910.269  are  intended  to  supplement 
the  other  requirements  of  OSHA's 
General  Industry  Standards  in  Part 
1910.  Section  1910.132(a)  already 
requires  employees  to  wear  full  face 
protection  any  time  it  is  necessary  for 
their  protection.  So  that  it  is  clear  that 
final  §  1910.269  does  not  reduce  the 
protection  afforded  by  §  1910.132, 
paragraph  (v)(6)(i)  of  final  §  1910.269 
requires  full  face  protection  if  it  is 
necessary. 

Paragraph  (v)(6)(ii)  requires 
provisions  to  be  made  to  shield 
employees  working  near  the  end  of 
water  or  steam  tubes  during  cleaning 
operations. 

In§1910.269(v)(7).OSHAis 
promulgating  requirements  for  the 
chemical  cleaning  of  boilers  and 
pressure  vessels.  These  requirements 
specif>'  that  areas  be  cordoned  off  to 
restrict  access  during  cleaning  and  thai 
the  number  of  workers  in  the  area  be 
limited  to  those  needed  to  do  the 
operation.  Because  of  the  flammability 
of  chemicals  used  in  cleaning  and  the 
possibility  of  flammable  gases  in  the 
boiler  or  pressure  vessel,  the  standard 
prohibits  smoking,  welding,  and  other 
ignition  sources  during  cleaning 
operations.  In  addition,  requirements 
are  set  forth  for  the  use  of  protective 
clothing,  goggles,  boots,  and  gloves  and 
for  the  availability  of  water  or  showers 
in  the  general  area  of  work.  (A  note  has 
been  included  after  paragraph  (v)(7)(iii) 
in  final  §  1910.269  to  indicate  that 
§  1910.141  contains  requirements 
related  to  water  supply  and  to  washing 
facilities.)  These  provisions  recognize 
the  safety  hazards  of  chemical  cleaning 
and  are  intended  to  minimize  risks  to 
employees  during  these  operations. 

Mr.  Robert  L.  Barham  of  the  Carolina 
Power  and  Light  Company  suggested 
restricting  the  application  of  provisions 
addressing  the  hazards  of  Hammable 
ihaterials  to  cleaning  operations  that 
used  such  materials  (Ex.  3-23).  OSHA 
has  accepted  his  recommendation  and 
has  revised  the  final  rule  accordingly. 
Paragraph  (v)(8)  of  final  §  1910.269 
contains  requirements  for  chlorine 
system  .safety.  (These  requirements,  of 
course,  are  in  addition  to  other 
provisions  in  Part  1910  addressing  the 
hazards  of  exposure  to  chlorine,  such  as 
those  in  Subparts  I  and  Z.  These 
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subparts  also  have  application  to  some 
of  the  other  hazards  addressed  by 
paragraph  (v),  such  as  paragraph  (v)(8) 
on  chlon-Q  systems.)  OSHA  is  requiring 
gaseous  chlorine  system  enclosures  to 
be  posted  with  signs  restricting  entry 
and  warning  of  the  hazards.  Entry  into 
the  restricted  area  is  permitted  only  for 
designated  employees  equipped  with 
personal  protective  equipment  and  is 
limited  to  the  number  required  to 
perform  the  task.  In  addition,  OSHA 
requires  repair  kits  (for  the  emergency 
repair  of  chlorine  leaks)  to  be  available. 
Chlorine  tanks,  pipes,  and  equipment 
must  also  be  purged  and  isolated  torn 
other  sources  of  chlorine  before  repair 
operations  begin.  Lastly,  OSHA  requires 
the  employer  to  take  precautions  to 
prevent  the  accidental  mixing  of 
chlorine  with  reactive  materials  that 
could  produce  a  hazardous  situation. 
Paragraph  (v)(9)  of  Gnal  §  1910.269 
contains  requirements  for  boiler  repair 
work.  These  requirements  specify  that 
boiler  furnaces  and  ash  hoppers  be 
inspecter'  '^or  possible  falling  objects, 
such  as  failed  liners,  before  repair  work 
is  begun.  If  this  hazard  exists,  overhead 
protection  is  required  to  be  provided. 
An  employer  could  instead  choose  to 
remove  objects  that  could  fall  and  injure 
employees.  Obviously,  after  the  hazard 
is  removed,  no  overhead  protection 
would  be  required.  Additionally.  OSHA 
requires  employees  to  stand  clear  of  the 
opening  of  an  operating  boiler  when 
opening  the  door  to  prevent  injury 
which  may  be  caused  by  hot  gases 
escaping  from  the  open  door. 

Paragraph  {v)(10)  of  final  §  1910.269 
contains  requirements  for  turbine- 
generator  systems.  Turbine  generators 
are  typically  cooled  by  air  or  hydrogen 
circulated  by  fans  mounted  on  the 
generator  rotor.  The  requirements  of 
paragraph  (v)(10)  address  the  fire  and 
explosion  hazards  of  hydrogen  in 
turbine  generators  and  are  based  on 
requiremti.ts  in  the  draft  standard 
recommended  by  EEI  and  IBEVV.  These 
requirements  prohibit  smoking  or  other 
ignition  sources  near  hydrogen  or 
hydrogen  sealing  sjrstems  and  require 
the  posting  of  signs  warning  of  the 
explosion  hazard  (paragraph  (v)(10)(i)). 
In  addition,  conditions  of  excessive 
hydrogen  makeup  or  abnormal  pressure 
loss  are  considered  to  be  an  emergency 
situation  requiring  correction 
(paragraph  (v)(10)(ii)),  and  a  quantity  of 
inert  gas  suitable  for  purging  hydrogen 
from  generators  is  required  to  be 
available  (paragraph  (v)(lO)(iii)). 

Two  commenters  recommended  that 
paragraph  (v)(10)(ii)  in  the  proposal  be 
amended  to  require  an  inspection  upon 
evidence  of  excessive  hydrogen  makeup 
or  abnormal  pressure  loss  (Ex.  3-20,  3- 


80).  They  maintained  that  these 
conditions  do  not  always  constitute  an 
emergency. 

OSHA  has  not  adopted  this 
suggestion.  Excessive  hydrogen  makeup 
and  abnormal  loss  of  pressure  are 
indications  that  hydrogen  may  be 
leaking  from  the  system,  and  the 
escaping  hydrogen  poses  serous 
explosion  hazards.  Even  if  these 
symptoms  are  not  caused  by  leaks,  it 
would  be  much  more  difficult  to  detect 
a  leak  that  occurred  while  the  symptoms 
were  being  ignored.  Thus,  it  is 
important  to  correct  the  problems 
causing  the  excessive  hydrogen  makeup 
or  abnormal  loss  of  pressure  as  soon  as 
possible. 

Paragraph  (v)(ll)  contains 
requirements  for  the  handling  of  coal 
and  ash  and  includes  provisions  on  the 
use  of  railroad  equipment  and 
conveyors  for  this  purpose.  Several 
provisions  within  this  paragraph  relate 
to  the  hazards  of  coal  or  coal  handling. 
It  should  be  noted  that  MSHA  has 
jurisdiction  over  the  handling  of  coal 
until  it  is  fully  processed.  (For  a 
complete  discussion  of  the  extent  of 
OSHA's  authority  over  coal-related 
hazards,  see  the  summary  and 
explanation  of  §  1910.269(a)(l)(i)(B), 
earlier  in  this  preamble.) 

Paragraph  (v)(ll)(i)  permits  only 
designated  persons  to  operate  railroad 
equipment.  Designated  persons  are 
persons  who  are  knowledgeable  of  the 
construction  and  operation  of  the 
equipment  (in  this  instance,  railroad 
equipment)  and  hazards  involved  and 
who  are  assigned  by  the  employer  to 
perform  this  task. 

Restricting  the  running  of  railroad 
equipment  to  persons  who  are 
knowledgeable  of  the  way  to  operate  the 
equipment  and  of  the  accepted  rules, 
such  as  right-of-way  and  signalling,  will 
prevent  accidents  by  assuring  that  the 
equipment  operator  is  competent. 
Paragraph  (v)(ll)(ii)  requires  a 
warning  to  be  given  before  a  locomotive 
or  locomotive  crane  is  moved.  This 
warning  will  allow  employees  the 
opportunity  to  stand  clear  of  the  train 
and  track  before  the  equipment  moves. 
The  standard  requires,  in  paragraphs 
(v)(ll)(iii)  and  (v)(ll)(iv).  that 
drawheads  not  be  aligned  by  employees 
kicking  the  drawheads  (to  prevent 
injury  to  or  loss  of  the  employees'  feet) 
and  that  drawheads  and  knuckles  not  be 
shifted  while  railroad  equipment  is  in 
motion  (to  prevent  runaway  rail  cars). 
(A  drawhead  is  the  body  of  the 
automatic  coupler,  and  the  knuckle  is 
the  movable  arm  which  connects  with 
the  drawhead  to  form  the  coupling  on 
cars  and  locomotives.) 


Paragraph  (v)(ll)(v)  proposed  that 
railroad  cars,  when  stopped  for 
unloading,  be  blocked  to  prevent  the 
cars  from  moving.  Several  commenters 
objected  to  tliis  provision  (Ex.  3-20,  3- 
23,  3-26,  3-42,  3-59,  3-«0,  3-62,  3- 
112).  They  argued  that  other  means 
were  available  to  secure  railroad  cars 
from  movement  during  unloading 
operations.  For  example,  the  unloading 
equipment  itself  may  serve  to  hold  the 
(xjr  in  place. 

The  Agency  agrees  with  these 
comments.  Therefore,  the  final  rule 
states  the  provision  in  terms  of  the 
performance  desired,  that  is,  that 
railroad  cars  be  secured  from 
displacement  so  that  they  cannot  move 
during  the  unloading  operation. 

In  paragraph  (v)(ll)(vi),  the  standard 
requires  an  emergency  means  of 
stopping  railcar  dumping  during  this 
operation.  In  the  event  an  incident 
occurs,  this  safeguard  will  allow 
interruption  of  the  dumping  operation 
to  prevent  or  minimize  injury  to 
employees. 

Paragraph  (v)(ll)(vii)  requires 
employees  to  be  trained  and 
knowledgeable  in  coal-  and  ash- 
handling  conveyors  op>erations  if  ihey 
work  in  conveyor  areas.  For  example, 
their  training  and  knowledge  should  be 
thorough  in  tlie  subjects  of:  (1)  operation 
of  the  conveyor  system,  (2)  hazards 
associated  with  conveyors,  (3)  how  to 
minimize  these  hazards,  and  (4) 
requirements  of  this  standard  that 
pertain  to  conveyor  operation. 

The  standard  prohibits,  in  paragraph 
(v)(ll)(viii),  employees  from  riding  on 
coal-  or  ash-handling  conveyors.  Belt 
conveyors  are  not  designed  to  carry 
persons  and  riding  the  conveying 
medium  can  be  very  hazardous.  This 
paragraph  further  provides  that 
employees  be  allowed  to  cross  over  a 
belt  conveyor  only  at  walkways,  unless 
the  conveyor  is  locked  out  or  tagged  in 
accordance  with  §  1910.269(d). 

Paragraph  (v)(ll)(ix)  addresses  the 
hazard  of  unexpected  startup  of 
conveyors.  If  a  conveyor  could  cause 
injury  when  it  is  started,  paragraph 
(v)(li)(ix)  requires  personnel  in  the  area 
to  be  alerted  by  a  signal  or  by  a 
designated  employee  that  the  conveyor 
is  about  to  start.  For  automatically  and 
remotely  controlled  conveyors,  an 
audible  warning  device  that  could  be 
heard  and  recognized  by  employees  at 
all  points  along  the  conveyor  where 
personnel  could  be  present  is  required. 
However,  a  visual. warning  is  permitted 
if  it  would  be  more  effective  in  alerting 
employees.  The  requirements  for 
warning  devices  are  contained  in 
paragraph  (v)(ll)(x). 
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Exceptions  to  the  requirement  for 
warning  devices  are  given  in  paragraph 
(v)(ll)(x)  for  systems  vifhose  function 
would  be  seriously  hindered  by  the 
required  time  delay.  In  such  cases, 
warning  signs  are  required  to  be 
provided  at  locations  along  the 
conveyor  where  it  is  not  guarded  by 
position  or  location.  These  exceptions 
protect  employees  at  conveyor 
installations  that  cannot  have  warning 
devices  installed  for  design  reasons. 

The  provisions  of  paragraph 
(v)(ll)(ix)  are  intended  to  protect 
employees  from  getting  caught  in  and 
injured  by  a  conveyor  that  is  started 
unexpectedly.  This  paragraph  is  based 
on  provisions  in  the  Safety  Standard  for 
Conveyors  and  Related  Equipment, 
ASME/ANSI  B20.1-1987  (Ex.  2-30). 
Three  commenters  maintained  that 
the  cost  of  this  requirement  was  not 
justified  by  the  benefits  (Ex.  3-23,  3-26, 
3-112).  They  argued  that  precautions, 
such  as  covering  the  conveyors, 
installing  emergency  stop  devices,  and 
avoiding  unsafe  positions  unless  the 
equipment  was  locked  or  tagged  out.  are 
effective  measures  to  prevent  injury. 
They  submitted  cost  estimates  ranging 
from  $9,000  to  $50,000  per  station  for 
retrofitting  existing  systems. 

Mr.  James  W.  Broome  of  the  Arizona 
Electric  Power  Cooperative.  Inc. 
believed  that  all  conveyors  should  be 
provided  with  alarms  and  warning  signs 
to  alert  employees  of  automatic  starting 
(Ex.  3-59). 

OSHA's  final  rule  does  recognize 
guarding  as  an  alternative  to  warning 
systems.  Conyeyor  systems  that  do  not 
expose  employees  to  hazards  do  not 
require  warning  alarms.  Of  course,  if  the 
guards  are  removed,  the  conveyor 
system  would  have  to  be  locked  out  or 
tagged  in  accordance  with  §  1910.147. 

For  conveyor  systems  that  are  not 
completed  guarded.  OSHA  has  decided 
to  provide  an  exception  to  the 
requirement  for  warning  devices  for 
conveyor  systems  installed  before 
(insert  date  1  year  after  date  of 
publication]  until  their  control  systems 
are  rebuilt.  Conveyors  that  are  currently 
in  place  and  those  that  are  in  the  final 
stages  of  installation  would  require 
substantial  costs  to  retrofit  warning 
devices.  OSHA  does  believe  that 
warning  signs  and  training  can  provide 
adequate  protection  for  older  conveyors, 
although  warning  devices  are 
considered  more  effective  for  the  long 
run.96  Therefore,  paragraph  (v)(ll)(x)  of 
final  §  1910.269  exempts  existing 
conveyor  installations  from  the 


•»  There  is  at  least  one  accident  described  in  the 
record  that  could  have  been  prevented  by  warning 
devices  (Ex.  6-23,  6-24). 


requirement  for  warning  alarms  until 
their  control  systems  are  rebuilt. 
Incorporating  warning  devices  into  a 
conveyor  in  its  initial  design  stage  or 
when  its  controls  system  is  rebuilt  is  a 
much  more  cost-effective  approach,  one 
that  OSHA  has  taken  in  the  final  rule. 
Before  the  conveyor  system  is  installed 
it  is  a  relatively  simple  matter  to 
incorporate  warning  devices  as  a  part  of 
the  control  system.  Similarly,  when  the 
control  system  is  rebuilt  (rewired), 
installing  a  warning  system  and 
connecting  it  to  the  control  system  can 
be  a  cost-effective  technique  of 
preventing  injuries  associated  with 
unexpected  conveyor  movement. 

In  adopting  final  paragraph  (v)(ll)(x). 
OSHA  has  also  clarified  the  language 
fi-om  the  corresponding  provision  of  the 
proposed  rule  (paragraph  (v)(12)(ix)(A)) 
to  indicate  that  the  alarm  must  be 
recognized  by  employees  as  a  warning 
that  the  conveyor  will  be  started. 
Obviously,  an  alarm  that  could  not  be 
identified  by  employees  would  not  be 
an  effective  warning,  and  the  final  rule 
requires  employers  to  ensure  (through 
such  means  as  training  and  the  design 
of  the  alarm  system)  that  the  alarm  is 
recognized.  Additionally,  because  the 
alarm  will  be  understood  by  employees, 
OSHA  has  not  carried  forward  the 
provision  in  the  proposal  exempting 
conveyor  systems  from  the  alarm 
requirements  if  the  intent  of  the  alarm 
could  be  misinterpreted. 

Paragraph  (v)(ll)(xi)  addresses 
hazards  associated  with  emergency 
situations  involving  automatically  and 
remotely  controlled  conveyors.  These 
conveyors  are  required  to  have 
emergency  stop  devices  so  that  the 
equipment  could  be  deenergized  in  case 
an  employee  becomes  endangered  by  its 
operation.  However,  if  the  design, 
function,  and  operation  of  a  conveyor  is 
not  hazardous  to  personnel,  an 
emergency  stop  is  not  required.  For 
example,  a  conveyor  system  that 
operates  at  low  speed  and  that  does  not 
contain  exposed  nip  or  pinch  points  is 
considered  as  not  posing  a  hazard  to 
employees. 

The  emergency  stop  devices  have  to 
be  easily  identifiable  and  have  to  be 
placed  anywhere  the  conveyor  is  not 
guarded.  They  are  also  required  to  act 
directly  on  the  control  of  the  conveyor 
(not  dependent  on  the  stopping  of  other 
intermediate  equipment)  and  to  be 
installed  so  that  they  cannot  be 
overridden. 

The  requirements  contained  in 
paragraph  (v)(ll)(xi)  are  also  based  on 
ASME/ANSI  B20.1-1987. 

Paragraph  (v)(ll)(xii)  of  final 
§  1910.269  requires  that,  where  a 
combustible  atmosphere  may  be 


produced  in  coal-handling  operations, 
sources  of  ignition  be  eliminated  or 
controlled  to  prevent  the  ignition  of 
combustible  gases.  This  requirement 
mitigates  the  hazard  of  fire  and 
explosion  in  coal-handling  operations.  It 
also  indicates  that  a  combustible 
atmosphere  may  occur  in  these 
operations.  An  area  in  which  this  may 
occur  must  be  considered  a  Class  II 
location  as  far  as  ignition  sources  are 
concerned,  and  a  note  to  this  effect  is 
included  in  the  final  rule.  (See  subpart 
S  of  part  1910  for  requirements 
pertaining  to  thetontrol  of  electrical 
ignition  sources  in  Class  II  locations — 
locations  that  are  hazardous  because  of 
the  presence  of  combustible  dust,  such 
as  coal  dust.) 

In  paragraph  (v)(ll)(xiii).  OSHA  is 
prohibiting  employees  from  working  on 
or  beneath  overhanging  coal.  Based  on 
requirements  contained  in  the  draft 
standard  recommended  by  EEI  and 
IBEW,  this  requirement  addresses  the 
hazards  of  an  employee's  being  struck  or 
crushed  by  falling  coal  or  suffocating  by 
being  buried  in  coal. 

Mr.  Charles  T.  Autry  of  the 
Oglethorpe  Power, Company  urged 
OSHA  to  allow  utilities  to  provide 
protection  so  that  employees  could 
work,  if  necessary,  in  areas  with 
overhanging  coal  (Ex.  3-102). 

OSHA  has  accepted  his 
recommendation.  Paragraph  (v)(ll)(xiii) 
permits  employees  to  work  in  these 
areas  if  they  are  protected  from  all 
hazards  associated  with  shifting  coal. 
For  example,  support  structures  could 
be  provided  to  protect  employees  from 
the  falling  coal  or  to  prevent  the  coal 
from  falling. 

Paragraph  (v)(ll)(xiv)  requires 
employees  entering  a  bunker  or  silo  to 
wear  a  safety  harness  with  lifeline 
attached  to  a  fixed  support  outside  the 
bunker  attended  at  all  times  by  a 
standby  employee.  Also  based  on 
requirements  contained  in  the  draft 
standard  recommended  by  EEI  and 
IBEW.  this  requirement  further 
addresses  the  hazard  of  an  employee's 
suffocating  by  being  buried  in  coal  or 
ash. 

Proposed  §  1910.269(v)(12)  contained 
requiftments  for  walking  and  working 
surfaces.  Proposed  paragraph  (v)(12)(i) 
emphasized  that  the  requirements  of 
Subpart  D  of  Part  1910  would  continue 
to  apply.  Paragraph  (v)(12)(ii)  would 
have  provided  an  exception  to  the 
Subpart  D  requirements  whereby  a  floor 
hole,  through  which  passes  machinery, 
piping,  or  other  equipment  that  may 
expand  or  contract  in  the  hole,  would 
have  been  permitted  to  be  guarded  by  a 
toeboard  if  the  opening  around  the 
machinery  or  pipe  was  12  inches  (30.5 
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cm)  or  less.  This  provision  recognized 
the  need  to  provide  for  expansion  and 
contraction  of  equipment.  OSHA 
.  believed  that  a  toeboard  would  normally 
prevent  an  employee's  foot  from 
entering  the  opening  as  well  as  prevent 
tools  from  falling  through  the  hole. 

Ms.  Nancy  Weinberg  of  the  American 
Textile  Manufacturers  Institute  was 
concerned  about  consistency  of 
proposed  paragraph  (v)(12)  with 
Subpart  D  (Ex.  3-54). 

OSHA  proposed  equivalent 
provisions  in  its  revision  of  Subpart  D 
(paragraphs  (b)(1)  and  (b)(4)  of  proposed 
§  1910.27.  55  FR  13401).  In  order  to 
ensure  consistency  with  Subpart  D,  as 
requested  by  Ms.  Weinberg,  and  because 
the  propo^"d  provision  addressed  a 
condition  common  to  many  industries, 
'he  Agency  is  not  carrying  proposed 
§  1910.269(v)(12)  forward  into  this  final 
nile.  The  subject  will  be  addressed  in 
the  forthcoming  revision  of  Subpart  D. 

Paragraph  (v)(12)  of  final  §  1910.269 
requires  employees  working  near  gates, 
valves,  intakes,  or  flumes  of  a 
hydroplant  to  be  warned  before  changes 
are  made  in  water  flow  rates,  if  such  a 
change  would  pose  a  hazard  to 
employees.  As  a  clarification  of  the 
intent  of  this  paragraph,  the  Agency  has 
added  the  phrase  "and  shall  vacate 
dangerous  areas"  to  the  wording 
contained  in  the  proposal.  Thus,  the 
final  provision  reads  as  follows: 

Employees  working  on  or  close  to  water 
gates,  valves,  inUkes,  forebays,  flumes,  or 
other  locations  where  increased  or  decreased 
water  flow  or  levels  may  pose  a  significant 
hazard  shall  be  warned  and  shall  vacate  such 
dangerous  (7"°os  before  water  flow  changes 
are  made.  [L..iphasis  added.) 

OSHA  believes  that  this  will  point  out 
the  purpose  of  the  rule  and  will  ensure 
that  employees  are  not  injured  as  a 
result  of  water  flow  changes. 

Paragmph  (w).  Paragraph  contains 
requirements  for  sj)edal  conditions  that 
are  encountered  during  electric  power 
generation,  transmission,  and 
distribution  work. 

Since  capacitors  store  electric  charge 
and  can  release  electrical  energy  even 
when  disconnected  from  their  sources 
of  supply,  some  precautions  may  be 
necessary,  in  addition  to  those 
contained  in  §  1910.269(m) 
(deenergizing  lines  and  equipment)  and 
§  19l0.269(n)  (grounding),  when  work  is 
performed  on  capacitors  or  on  lines 
which  are  connected  to  capacitors. 
Paragraph  (w)(l)  sets  forth  precautions 
which  will  enable  this  equipment  to  be 
considered  as  deenergjzed.  Under 
paragraph  (w)(l)(i).  capacitors  on  which 
work  is  to  be  performed  must  be 
disconnected  from  their  sources  of 
supply  and  short-circuited.  This  not 


only  removes  the  sources  of  electric 
current  but  relieves  the  capacitors  of 
their  charge  as  well. 

Two  commenters  suggested  adding  a 
requirement  for  a  5-minute  wait,  after 
disconnection,  before  the  short  circuit  is 
applied  (Ex.  3-80,  3-82).  They  pointed 
out  that  ANSI/IEEE  Standard  No.  18 
requires  all  capacitors  to  have  an 
internal  resistor  across  its  terminals  to 
reduce  the  voltage  to  50  volts  or  less 
within  5  minutes  after  the  capacitor  is 
disconnected  from  an  energized  source. 
OSHA  is  not  applying  this  requirement 
to  lines  to  which  capacitors  are 
connected.  The  employees  who  would 
be  short-circuiting  and  grounding  these 
lines  would  frequently  not  be  the  same 
as  the  employees  who  would  be 
deenergizing  them.  Thus,  the  time 
between  deenergizing  the  linesiand 
short-circuiting  them  cannot  be 
controlled  in  such  cases.  In  any  event, 
lines  are  normally  deenergized  at  a 
different  point  from  where  they  are 
short-circuited  and  groimded,  and  a 
delay  of  more  than  5  minutes  is 
effectively  built  into  this  process. 

OSHA  has  accepted  the  suggested 
delay  before  short  circuiting  is  applied. 
Paragraph  (w)(l)(i)  of  final  §  1910.269 
requires  capacitors  to  be  deenergized 
and,  after  a  5-minute  wait,  short 
circuited. 

For  work  on  individual  capacitors  in 
a  series-parallel  capacitor  bank,  each 
unit  must  be  short-circuited  between  its 
terminals  and  the  capacitor  tank  or  rack; 
otherwise,  individual  capacitors  could 
retain  a  charge.  This  consideration  is  set 
forth  in  paragraph  {w)(l)(ii).  Lastly, 
paragraph  (w)(l)(iii)  also  requires  lines 
to  which  capacitors  are  connected  to  be 
short-circuited  before  the  lines  can  be 
considered  deenergized. 

Several  commenters  suggested  adding 
requirements  for  capacitor  circuits  to  be 
grounded,  as  well,  before  they  could  be 
considered  deenergized  (Ex.  3-44,  3-58, 
3-€6,  3-80,  3-82,  3-102.  3-112). 

Rather  than  add  a  specific 
requirement  for  grounding,  the  Agency 
has  decided  to  add  a  note  referring  to 
the  requirements  for  deenergizing 
electric  transmission  and  distribution 
lines  and  equipment,  paragraph  (m). 
and  for  grounding,  paragraph  (n).  OSHA 
believes  that  this  will  alert  readers  to 
the  appropriate  requirements  for 
deenergizing  and  grounding  without 
adding  redundant,  and  perhaps 
inconsistent, provisions. 

Although  the  magnetic  flux  density  in 
the  core  of  a  current  transformer  is 
usually  very  low,  resulting  in  a  low 
secondary  voltage,  it  will  rise  to 
saturation  if  the  secondary  circuit  is 
opened  while  the  transformer  primary  is 
energized.  If  this  occurs,  the  magnetic 


flux  will  induce  a  voltage  in  the 
secondary  winding  high  enough  to  be 
hazardous  to  the  insulation  in  the 
secondary  circuit  and  to  personnel. 
Because  of  this  hazard  to  workers, 
paragraph  (w)(2)  prohibits  the  opening 
of  the  secondary  circuit  of  a  current 
transformer  while  the  primary  is 
energized.  If  the  primary  cannot  be 
deenergized  for  work  to  be  performed 
on  the  secondary,  then  the  secondary 
circuit  must  be  bridged  so  that  an  open- 
circuit  condition  does  not  result. 

In  a  series  streetlighting  circuit,  the 
lamps  are  connected  in  series,  and  the 
same  current  flows  in  each  lamp.  This 
current  is  supplied  by  a  constant- 
current  transformer,  which  provides  a 
constant  current  at  a  variable  voltage 
from  a  source  of  constant  voltage  and 
variable  current.  Like  the  current 
transformer,  the  constant  current  source 
attempts  to  supply  current  even  when 
the  secondary  circuit  is  open.  The 
resultant  open-circuit  voltage  can  be 
very  high  and  hazardous  to  employees. 
For  this  reason,  paragraph  (w)(3)  sets 
forth  a  requirement,  similar  to  that  in 
paragraph  (w)(2),  that  either  the 
streetlighting  transformer  be 
deenergized  or  the  circuit  be  bridged  to 
avoid  an  open-circuit  condition. 

Frequently,  electric  power  generation, 
transmission,  and  distribution 
employees  must  work  at  night  or  in 
enclosed  places,  such  as  manholes,  that 
are  not  illuminated  by  the  sun.  Since 
inadvertent  contact  with  live  parts  can 
be  fatal,  good  lighting  is  important  to 
the  safety  of  these  workers.  Tnerefore. 
paragraph  (w)(4)  requires  sufficient 
illumination  to  be  provided  so  that  work 
can  be  performed  safely. 

The  proposal  did  not  provide  specific 
guidance  with  respect  to  levels  of 
illumination  that  are  necessary  for 
safety  under  various  conditions.  In  the 
notice  of  proposed  rulemaking,  OSHA 
requested  comments  and  supporting 
data  on  this  issue.  Unfortimately.  the 
comments  on  this  paragraph  did  not 
include  any  recommended 
specifications.  Therefore,  the  final  rule 
sets  forth  the  requirement  as  proposed. 
In  enforcing  this  provision,  the  Agency 
will  use,  as  guidelines,  other  OSHA  and 
national  consensus  standards  that  apply 
to  this  subject  (for  example,  §  1926.56, 
which  applies  to  work  performed  during 
the  construction  of  electric  power 
transmission  and  distribution 
installations). 

To  protect  employees  working  in 
areas  that  expose  them  to  the  hazards  of 
drowming,  paragraph  (w)(5)  requires  the 
provision  and  use  of  personal  flotation 
devices.  Additionally,  to  ensure  that 
these  devices  will  provide  the  necessary 
protection  upon  demand,  they  must  be 
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approved  by  the  U.S.  Coast  Guard,  be 
maintained  in  safe  condition,  and  be 
regularly  inspected  for  defects  that 
render  them  unsuitable  for  use.  Lastly, 
employees  would  not  be  permitted  to 
cross  streams  unless  a  safe  means  of 
passage  is  provided. 

Three  commenters  were  concerned 
that  the  language  in  proposed 
§  1910.269(w)(5)(i)  could  be  interpreted 
to  require  floatation  devices  where  the 
danger  of  drowning  is  minimal,  such  as 
near  decorative  fountains  and 
swimming  pools  (Ex.  3-20,  3-80,  3- 
112). 

OSHA  does  not  believe  the  language 
proposed  in  this  paragraph  and  carried 
forward  into  the  final  rule  normally 
requires  personal  floatation  devices 
when  work  is  performed  over  a  fountain 
or  swimming  pool.  However,  there  may 
be  times  when  the  size  and  depth  of  a 
fountain  or  pool  and  the  type  of  work 
being  performed  would  expose  the 
employee  to  the  hazard  of  drowning.  In 
enforcing  paragraph  (w)(5)(i)  of  final 
§  1910.269.  the  Agency  will  consider  the 
extent  of  the  hazard  faced  by  the 
worker. 

Employees  working  in  areas  with 
pedestrian  or  vehicular  traffic  are 
exposed  to  additional  hazards  compared 
to  employees  working  on  an  employer's 
premises,  where  public  access  is 
restricted.  One  serious  additional 
hazard  faced  by  workers  exposed  to  the 
public  is  that  of  being  struck  by  a 
vehicle  (or  even  by  a  person).  To  protect 
employees  against  being  injured  as  a 
result  of  traffic  mishaps,  paragraph 
(w)(6)  requires  the  placement  of 
warning  signs  or  flags  or  other  warning 
devices  to  channel  approaching  traffic 
away  from  the  work  area  if  the 
conditions  in  the  area  pose  a  hazard  to 
employees.  If  warning  signs  are  not 
sufficient  protection  or  if  employees  are 
working  in  an  area  in  which  there  are 
excavations,  barricades  must  be  erected. 
Additionally,  warning  lights  are 
required  for  night  work. 

Edison  Electric  Institute  suggested 
incorporating  the  requirements  of 
§  1926.200(g)(2),  which  covers  traffic 
control  devices  (Ex.  3-112).  This 
provision  in  OSHA's  Construction 
Standards  incorporates  ANSI  D6.1- 
1971,  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways,  by  reference.  OSHA  has 
accepted  this  recommendation  and  has 
added  the  reference  to  the  construction 
standard  in  paragraph  (w)(6)(i). 

Paragraph  (w)(7)  addresses  the 
hazards  of  voltage  backfeed  due  to 
sources  of  cogeneration  or  due  to  the 
configuration  of  the  circuit  involved. 
Under  conditions  of  voltage  backfeed, 
the  lines  upon  which  work  is  to  be 


performed  remain  energized  after  the 
main  source  of  power  has  been 
disconnected.  As  noted  by  this 
provision,  the  lines  have  to  be  worked 
as  energized,  under  §  1910.269(1),  or 
could  be  worked  as  deenergized, 
following  paragraphs  (m)  and  (n)  of  final 
§  1910.269.  The  referenced  paragraphs 
contain  the  appropriate  controls  and 
work  practices  to  be  taken  in  case  of 
voltage  backfeed. 

Sometimes,  electric  power  generation, 
transmission,  and  distribution  work 
involves  the  use  of  lasers.  Appropriate 
requirements  for  the  installation, 
operation,  and  adjustment  of  lasers  are 
contained  in  existing  §  1926.54  of  the 
Construction  Standards.  Rather  than 
develop  different  requirements  for 
electric  power  generation,  transmission, 
and  distribution  work,  OSHA  has 
adopted  the  construction  regulation  by 
reference  in  paragraph  (w){8)  of  final 
§  1910.269. 

To  ensure  that  hydraulic  equipment 
retains  its  insulating  value,  paragraph 
(w)(9)  requires  the  hydraulic  fluid  used 
in  insulated  sections  of  such  equipment 
to  be  of  the  insulating  type. 

Paragraph  (x).  Final  §  1910.269(x) 
contains  definitions  of  terms  used  in  the 
standard.97  Since  these  definitions  have 
been  taken,  in  large  part,  from 
consensus  standards  and  existing  OSHA 
regulations  and  since  the  definitions 
included  are  generally  self-explanatory-, 
OSHA  expects  these  terms  to  be  well 
understood,  and  no  explanation  is  given 
here  beyond  that  needed  to  discuss 
issues  raised  during  the  rulemaking 
period.  However,  for  terms  whose 
meaning  may  not  be  readily  apparent, 
the  Agency  has  provided  an  explanation 
in  the  discussion  of  the  provision  in 
which  the  term  first  appears. 

OSHA  received  several  comments 
relating  to  the  definitions  of  authorized, 
designated,  and  qualified  employees 
(Ex.  3-20,  3-31,  3-40,  3-42.  3-44.  3-66, 
3-69, 3-73.3-80, 3-82.  3-102.  3-112, 
3-123).  The  definitions  in  the  proposal 
were  based  on  the  relevant  national 
consensus  standards  (for  example, 
American  National  Standard  C2,  the 
National  Electrical  Safety  Code). 
However,  the  commenters  believed  that 
the  proposed  language  was 
inappropriate. 


"'Paragraph  (x)  only  defines  terms  thai  are  used 
in  §  1910.269.  However,  many  of  the  documents 
listed  in  Appendix  contain  definitions  of  terms 
generally  associated  with  electric  power  generation, 
transmission,  and  distribution  work.  In  particulfir. 
IEEE  Standard  Dictionary  of  Electrical  a/id 
Electronic  Terms  (IEEE  Std.  100-1988),  JEEE  Guide 
to  the  Inslollalion  of  Overhead  Transmission  Line 
Conductors  (IEEE  Sid.  524-1992).  and  IEEE  Guide 
on  Tenniitology  for  Tools  and  Equipment  to  Be 
Used  in  Live  Line  Working  (IEEE  Sid.  935-1989)  sol 
out  definitions  of  commonly  used  terms. 


Most  of  the  commenters  objected  to 
the  definition  of  "qualified  employee" 
(Ex.  3-20,  3-40, 3-42. 3-44, 3-58,  3-69. 
3-80,  3-82,  3-102,  3-112.  3-123).  They 
were  concerned  that  the  wording  in  the 
profjosal  was  too  broad  and  that  it 
would  require  an  employee  to  be  trained 
in  all  aspects  of  electric  power 
generation,  transmission,  and 
distribution  equipment.  The  comments 
of  Ms.  Meredith  McCoy  on  behalf  of  the 
National  Rural  Electric  Cooperative 
Association  were  typical: 

The  proposed  standards  require  that  only 
a  'qualified  employee  "  or  "qualified  person" 
perform  certain  functions,  and  define  these 
terms  to  mean  "lojne  knowledgeable  in  the 
construction  and  operation  of  electric  power 
generation,  transmission  and  distribution 
equipment  and  the  hazards  involved."  •  •  • 

Thus,  the  proposed  standards  appear  to 
require  that  workers  know  all  aspects  of  both 
the  construction  and  operation  of  electric 
power  generation,  transmission,  and 
distribution,  even  though  many  of  these 
aspects  have  no  relevance  to  their  jobs  or  job 
safety.  For  example,  the  safety  of  employees 
at  dis-tribution  co-ops  does  not  require  that 
they  be  trained  in  problems  related  to 
generation.  As  another  example,  the 
proposed  standards  could  be  interpreted  to 
require  that  line  clearance  tree  trimmers  k»e 
knowledgeable  in  power  plant  ash  handling. 
NRECA  does  not  believe  that  0,SHA  intended 
such  a  requirement,  which  would  be 
impmrticable  in  terms  of  the  cost  and  time 
of  the  training  which  would  be  necessary, 
and  which  would  bear  little,  if  any. 
relationship  to  worker  safety-  Qmsequently. 
the  proposed  standards  should  be  clarified  to 
provide  that  employees  need  only  be 
"qualified"  in  regard  to  those  aspects  of  the 
construction  and  operation  of  electric  power 
generation,  transmission,  and  distribution 
which  directly  relate  to  their  job  safety.  [Ex. 
3-123) 

Ms.  McCoy  is  correct.  OSHA  did  not 
intend  to  require  employees  to  be 
knowledgeable  in  all  aspects  of  electric 
power  generation,  transmission,  and 
distribution  equipment  in  order  to  be 
considered  as  "qualified".  The  proposed 
definition  of  "qualified  employee"  read 
as  follows: 

Qualified  employee  (qualified  person).  One 
knowledgeable  in  the  construction  and 
operation  of  electric  power  generation, 
transmission,  and  distribution  equipment 
and  th«  hazards  involved.  [Emphasis  added.) 

The  Agency  intended  the  word 
"involved"  to  modify  "equipment",  as 
well  as  "hazards".  From  the  comments 
on  this  definition,  OSHA  can^ee  that 
this  interpretation  is  not  apparent  from 
the  proposed  language.  Therefore,  the 
Agency  has  revised  the  wording  slightly 
in  the  final  rule.  The  definition  of 
"qualified  employee"  in  the  final  rule 
reads  as  follows: 

Qualified  employee  (qualified  person).  One 
knowledgeable  in  the  constniction  and 
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operation  of  electric  power  generation, 
transmission,  and  distribution  equipment 
involved,  along  with  the  associated  hazards. 

OSHA  believes  that  this  language  will 
convey  the  Agency's  true  intent  and  will 
allay  the  concerns  of  the  commenters.  It 
should  be  noted  that  the  final  rule  uses 
the  term  "quaUfied  employee"  to  refer 
only  to  employees  who  have  the 
training  to  work  on  energized  electric 
power  generation,  transmission,  and 
distribution  installations.  Paragraph 
(a)(2)(ii)  of  final  §  1910.269  sets  out  the 
training  an  employee  must  have  to  be 
considered  a  qualiHed  employee.  A  note 
to  this  effect  has  been  included 
following  the  definition  of  this  term. 

EEI  also  commented  on  the  related 
deRnitions  of  "authorized  employee" 
and  "designated  employee"  (Ex.  3-112). 
They  argued  that  no  employee  should 
be  authorized  or  designated  without 
first  being  qualified. 

OSHA  notes  that  the  term  "authorized 
employee"  is  used  in  the  standard  only 
in  §  1910.269(d)  with  regard  to  the 
control  of  hazardous  energy  sources. 
Therefore,  the  definition  of  that  term  is 
necessarily  restricted  to  applications 
involving  lockout  and  tagging.  Since  the 
Agency  relied  heavily  on  the  language 
of  final  §  1910.147  in  promulgating 
paragraph  (d)  of  final  §  1910.269.  OSHA 
has  decided  to  use  the  definition  from 
the  generic  standard  on  hazardous 
energy  control  in  that  context.  Similarly, 
the  definition  of  "affected  employee"  in 
this  final  rule  has  also  been  taken  from 
§1910.147. 

The  term  "qualified  employee",  as 
used  in  final  §  1910.269,  relates  only  to 
employees  who  perform  work  on 
energized  electric  equipment.  The  term 
"designated  employee"  is  used  in  a 
more  general  way  to  refer  to  employees 
who  are  competent  to  perform  a  task 
and  who  are  assigned  that  task  by  their 
employers,  and  it  was  defined  in  this 
manner  in  the  proposal.  For  example, 
§  1910.269(v)(ll)(i)  requires  railroad 
equipment  to  be  operated  by  designated 
employees.  These  employees  are  not 
necessarily  "qualified"  electrical 
workers.  Therefore,  OSHA  has  retained 
the  proposed  definition  of  "designated 
eniployee"  in  the  final  rule. 

Other  commenters  were  concerned 
that  the  proposal  did  not  refer  to  line- 
clearance  tree  trimmers  as  "qualified" 
(Ex.  3-20.  3-80.  3-113.  58;  DC  Tr.  85- 
87).  Mr.  Robert  Felix,  Executive  Vice 
President  of  the  National  Arborist 
Association,  stated  these  concerns  as 
follows: 

•  •  •  NAA  fully  supports  the  wisdom  of 
the  Agency's  decision  to  treat  differently 
persons  who  work  on  conductors  from  those, 
such  as  line  clearance  tree  trimmers,  who  are 
trained  to  work  proximate  to,  but  not  on, 


conductors.  This  appropriate  distinction  is 
based  on  the  Agency's  proper  recognition 
that  the  very  foundation  of  safety  in  the  line 
clearance  tree  trimming  industry  is  training 
in  using  special  techniques  to  work  safely 
proximate  to  energized  conductors  but  never 
to  touch  conductors.  These  special 
techniques  serve  the  public  interest  by 
enabling  trees  growing  in  the  vicinity  of 
power  lines  to  be  trimmed  without  de- 
energizing  lines,  consistent  with  maintaining 
employee  safety  by  forbidding  them  to  ever 
touch  conductors.  Thus,  the  proposed 
standard  is  entirely  correct  in  recognizing  the 
fundamentally  different  regulatory  concerns 
in  dealing  with  those  who  work  on 
conductors,  as  compared  to  those  trained  to 
work  near,  but  not  on,  conductors. 

Our  problem  is  purely  semantic  and  not 
substantive:  because  line  clearance  tree 
trimmers  are  uniquely  qualified  to  trim  trees 
proximate  to  conductors,  it  is  misleading  and 
utterly  confusing  to  term  them  "not 
qualified"  for  the  purpose  of  applying  only 
portions  of  the  subject  proposed  standard  to 
them;  for  line  clearance  tree  trimmers  are, 
indeed,  uniquely  qualified  to  perform  this 
highly  sfiecialized  service. 

In  fact,  this  confusion  is  compounded 
when  the  subject  standard  is  viewed,  as  it 
must,  in  conjunction  with  ANSI  Z-133  and 
the  pending  profxjsed  §  1910.331  electric  safe 
work  practice  standard  for  general  industry. 
OSHA's  intent  under  that  standard,  it  will  be 
recalled,  is  to  exempt  "qualified  line 
clearance  tree  trimmers" — the  very  same 
personnel  who  would  be  covered  under  this 
standard  as  "not  qualified"!  This  anomalous 
terminology  is  untenable. 

To  disarm  this  needless  incongruity, 
we  suggest  that  in  order  to  achieve 
consistency  between  1910.331  and  .269, 
the  same  terminology  used  in  1910.331 
be  employed  by  OSHA  in  the  subject 
standard — that  the  term  "qualified  line 
clearance  tree  trimmer"  [footnote 
omitted]  be  used  in  both  standards  to 
indicate  their  exemption  from  1910.331 
and  their  partial  coverage  under  the 
subject  standard,  because  of  their 
qualification  to  work  proximate  to 
conductors.  To  distinguish  these 
employees  who  are  partially  covered  by 
the  subject  standard,  from  utility 
employees  who  work  on  conductors  and 
therefore  are  subjectto  the  entire 
standard,  we  suggest  that  the  latter  be 
referred  to  as  "qualified  utility 
employees".  (Ex.  3-113] 

The  Agency  understands  the  tree 
trimming  contractors'  concerns.  Under 
§  1910.331(c)(1).  line-clearance  tree 
trimming  is  exempt  from  the  Subpart  S 
work  practices  standard  only  if 
performed  by  "qualified  employees"  as 
defined  in  §  1910.399.  This  definition  is 
quite  similar  to  that  contained  in 
§  1910.269(x).  Thus,  Subpart  S  could  be 
misinterpreted  as  applying  to  line- 
clearance  tree  trimmers,  even  though 
that  is  not  the  Agency's  intent.  OSHA 
has  decided  to  provide  a  note  under  the 


definition  of  "line-clearance  tree 

trimmer"  to  indicate  that  these 

employees,  though  not  considered  to  be 

"qualified  employees"  under 

§  1910.269,  are  still  considered  to  be 

"qualified  employees"  under 

§  1910.331.  The  Agency  believes  that 

this  note  will  clarify  the  rule  and  will 

prevent  enforcement  difficulties. 

However,  OSHA  has  not  adopted  the 
National  Arborist  Association's 
suggestion.  As  noted  previously,  the 
only  employees  considered  "qualified" 
under  final  §  1910.269  are  those  trained 
to  work  on  energized  conductors. 
Additionally,  paragraph  (a)(2)(ii) 
imposes  training  requirements  for 
qualified  employees  that  line-clearance 
tree  trimmers  do  not  normally,  by 
NAA's  own  admission,  meet.  Therefore, 
to  state  that  line-clearance  tree  trimmers 
are  also  considered  as  "qualified 
employees"  under  §  1910.269  would 
lead  to  confusion  and  possible 
misinterpretation  of  the  standard. 

Appendices.  OSHA  is  including  five 
appendices  to  final  §  1910.269. 

Appendix  A  (A-1  through  A-5) 
contains  flow  charts  depicting  the 
interface  between  §  1910.269  and  the 
following  standards:  §  1910.146,  Permit- 
required  confined  spaces;  §  1910.147, 
The  control  of  hazardous  energy 
(lockout/tagout);  and  Part  1910,  Subpart 
S,  Electrical.  This  appendix  will  assist 
employers  in  determining  which  of 
these  standards  applies  in  different 
situations. 

Appendix  B  provides  information 
relating  to  the  determination  of 
appropriate  minimum  approach 
distances  as  required  by  §  1910.269(1)(2) 
and  (q)(3). 

Appendix  C  provides  information 
relating  to  the  protection  of  employees 
from  hazardous  step  and  touch 
potentials  as  addressed  in 
§  1910.269(o)(4)(iii).  (p)(4)(iii)(C).  and 
(q)(2)(i.i). 

Appendix  D  contains  information  on 
the  inspection  and  testing  of  wood  poles 
addressed  in  §  1910.269(q)(l)(i). 

Appendix  E  contains  references  to 
additional  sources  of  information  that 
may  be  used  to  supplement  the 
requirements  of  final  §  1910.269.  The 
national  consensus  standards  referenced 
in  this  appendix  contain  detailed 
specifications  that  employers  may 
follow  in  complying  with  the  more 
performance-oriented  requirements  of 
OSHA's  final  rule.  Except  as  specifically 
noted  in  §  1910.269,  however, 
compliance  with  the  national  consensus 
standards  is  not  a  substitute  for 
compliance  with  the  provisions  of  the 
OSHA  standard. 
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C.  Subpart  S 

■     The  notice  of  proposed  rulemaking 
did  not  contain  any  changes  to  Subpart 
S  of  Part  1910.  The  provisions  of 
Subpart  S  most  directly  affected  by  new 
§  1910.269  are  contained  in  Part  II  of 
that  subpart,  electrical  safety-related 
work  practices.  These  provisions  are 
contained  in  §§  1910.331  through 
1910.335  of  this  chapter  and,  at  the  time 
§  1910.269  was  proposed,  were  only  in 
the  proposed  rule  stage  themselves. 

Because  the  two  standards  are  related, 
however,  the  Agency  believes  that  it 
will  be  helpful  to  revise  two  of  the 
existing  notes  to  requirements  in 
Subpart  S  and,  as  mentioned  previously, 
to  add  one  additional  note.  This  will 
clarify  the  interface  between  the  two 
standards.  Only  the  informational  notes 
are  being  amended;  the  requirements  of 
Subpart  S  are  not  affected  by  these 
changes. 

As  discussed  under  the  explanation  of 
final  §  1910.269(a){l)(ii)(B).  OSHA  is 
adding  the  following  new  note  after 
§1910.331(c)(l}: 

For  work  on  or  directly  associated  with 
utilization  installations,  an  employer  who 
complies  with  the  work  practices  of 
§  1910.269  (electric  power  generation, 
transmission,  and  distribution)  will  be 
deemed  to  be  in  compliance  with 
§  1910.333(c)  and  §  1910.335.  However,  the 
requirements  of  §  1910.332,  §  1910.333(a), 
§  1910.333(b),  and  §  1910.334  apply  to  all 
work  on  or  directly  associated  with 
utilization  installations,  regardless  of 
whether  the  work  is  performed  by  qualified 
or  unqualified  persons. 

The  first  note  following  this 
paragraph  in  Subpart  S  describes  the 
types  of  installations  covered  by  the 
efectrical  safety-related  work  practices 
standard.  The  new  note  should  give 
employers  and  employees  guidance  as 
to  what  standard  to  follow  when  both 
standards  address  the  same  hazards. 

OSHA  is  adding  the  following 
paragraph  at  the  end  of  the  second  note 
after  §  1910.331(c)(1): 

Such  (electric  power  generation, 
transmission,  and  distribution]  work  is 
covered  by  §  1910.269  of  this  part. 

Additionally,  the  Agency  is  revising 
the  first  sentence  in  the  note  after  the 
introductory  text  in  §  1910.333(c)(3): 

The  vmri.  practices  used  by  qualified 
pmrsons  installing  insulating  devices  on 
overhead  power  transmission  or  distribution 
lines  are  covered  by  §  1910.269  of  this  part, 
not  by  §§  1910.332  through  1910.335  of  this 
part 

These  two  amendments  will  refer 
interested  parties  to  §  1910.269  for 
requirements  that  apply  to  electric 
power  generation,  transmission,  and 
distribution  work. 


rv.  St'atutory  Considerations 

A.  Introduction. 

OSHA  has  described  the  hazards  in 
the  generation,  transmission,  and 
distribution  of  electric  pwwerand  the 
measures  required  to  protect  affected 
employees  from  those  hazards  in  section 
I.  Background,  and  in  section  III, 
Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble.  The 
Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explam 
the  legal  basis  for  its  determination  that 
the  Electric  Power  Generation, 
Transmission,  and  Distribution  standard 
and  the  revised  Electrical  Protective 
Equipment  standard,  as  promulgated, 
are  reasonably  necessary  to  protect 
affected  employees  from  significant 
risks  of  injury  and  death. 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory      * 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "[elach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  §652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA's 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union, 
UAWv.  OSHA,  938  F.2d  1310  (D.C.  Cir. 
1991).  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA's  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA's 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  6-  Feed  Assn  v.  OSHA. 
866  F.2d  717  (5th  Qr.  1989).  the  Fifth 
Circuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  the  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  under- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 


reduce  significant  risk  of  fire  and 
explosion. 

OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Building  &  Constr.  Trades 
Dep-t.  AFL-CIO  v.  Brock.  838  F.2d  1258, 
1266  (D.C.  Or.  1988):  Industrial  Union 
Dep't.  AFL-CIO  V.  American  Petroleum 
Inst..  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  agency's  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discemable 
parameters.  The  lockout/tagout  and 
grain  handling  standard  decisions 
sought  clarification  of  the  agency's  view 
of  the  scope  of  its  expertise  and 
authority.  In  light  of  those  decisions,  the 
preamble  to  this  safety  standard  states 
OSHA's  views  regarding  the  limits  of  its 
safety  rulemaking  authority  and 
explains  why  the  Agency  is  confident 
that  its  interpretive  views  have  in  the 
past  avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard.  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 
(1)  the  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and.  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Executive 
Orders.  These  elements  limit  OSHA's 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision- 
making framework  for  developing  a 
rule. 

B.  Congress  Concluded  That  OSHA 
Regulations  are  Necessary  to  Protect 
Workers  From  Occupational  Hazards 
and  That  Employers  Should  be  Required 
to  Reduce  or    liminate  Significant 
Workplace  Health  and  Safety  Threats 

At  section       )  of  the  OSH  Act  (29 
U.S.C.  §651(aJJ.  Congress  announced  its 
determination  that  occupational  injury 
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and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to.  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensation  payments."  Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy  *  *  *  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  •  •  •  working 
conditions  [29  U.S.C.  § 651(b))." 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and.  in  the  event  of 
conflict  among  any  such  standards,  to 
"promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S.C.  §655(a)l."  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  (29  U.S.C. 
§  651(b)(3)).  based  on  a  rulemaking 
record  and  substantial  evidence  (29 
U.S.C.  §  655(b)(2)),  that  are  "reasonably 
necessary  or  appropriate  to  provide  safe 
•   •   *  employment  and  places  of 
employment."  When  promulgating 
permanent  safety  or  health  standards 
that  differ  from  e.xisting  national 
consensus  standards,  the  Secretary  must 
explain  "why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
(29  U.S.C.  §  655(b)(8))." 
Correspondingly,  every  employer  must 
comply  with  OSHA  standards  and,  in 
addition,  "furnish  to  each  of  his 
employees  employment  and  a  place  of 
employTnent  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm  to  his  employees  [29 
U.S.C.  § 654(a))." 

"Congress  understood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  heahhful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safety  as  a  cost  of  doing  business  •  *  • 
Indeed,  Congress  thou^t  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490.  519-522  (1981)  [ATMI): 
emphasis  was  supplied  in  original).  ' 
"(T)he  fundamental  objective  of  the  Act 
(is)  to  prevent  occupational  deaths  and 
serious  injuries  [Whirlpool  Corp.  v. 
Marshall.  445  U.S.  1,  11  (1980))."  "We 
know  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 


should  pay  for  the  80  million  workers 
in  America  |S.  Rep.  No.  91-1282.  91st 
Cong..  2d  Sess.  (1970);  H.R.  Rep.  No. 
91-1291.  91st  Cong..  2d  Sess.  (1970), 
reprinted  in  Senate  Committee  on  Labor 
and  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  (Committee  Print  1971) 
("Leg.  Hist.")  at  444  (Senator 
Yarborough))."  "Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  [Id.  at  324;  see  also  510-511. 
517)." 

[T]he  vitality  of  the  Nation's  economy  will 
be  enhanced  by  the  greater  productivity 
realized  through  saved  lives  and  useful  years 
of  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupational 
accidents  and  disease,  over  SI. 5  billion  in 
wages  is  lost  each  year  |1970  dollarsl,  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  S8  billion.  Vast 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 
expanses  •   *   • 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reduction 
in  these  job  death  and  casualtv  figures.  [Id. 
at  518-19  (Senator  Cranston)]' 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra-industry  competition  is  present. 
Moreover,  "many  employers — 
particularly  smaller  ones — simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  (Leg.  Hist,  at  144.  854,  1188. 
1201)." 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

As  Construed  by  the  Courts  and  by 
OSHA.  the  OSH  Act  Sets  Clear  and 
Reasonable  Limits  for  Agency 
Rulemaking  Action 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  health  or  safety  standard,  [it 
must)  make  a  threshold  finding  that  a 
place  of  emplojTnent  is  unsafe — in  the 


sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607.  642  (1980) 
(plurality)  (Benzene);  emphasis  was 
supplied  in  original)."  Thus,  the 
national  consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act's  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  §§  655(a)).  As  a  result.  OSHA 
is  precluded  from  regulating 
insignificant  safety  risks  or  from  issuing 
safety  standards  that  do  not  at  least 
lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA's 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  o/ort/ori  not  be 
"reasonably  necessary  or  appropriate' 
under  the  Act.  See  Industrial  Union 
Dep't  V.  Hodgson.  (499  F.2d  467.  478 
(D.C.  Cir.  1974))  ('Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.')  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  "disaster  for  some  marginal 
firms.'  but  it  is  economically  infeasible 
if  it  'threaten(s)  massive  dislocation  to,    ' 
or  imperil(s)  the  existence  of,"  the 
industry))." 

By  stating  the  test  in  terms  of  "threat" 
and  ""peril."  the  Supreme  Court  made 
clear  in  AT^4I that  economic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example.  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27360  (June  23, 
1978).  Proposed  200  jig/m3  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  Jig/m3  level  was  not  feasible  for 
weaving  and  that  750  ng/m3  was  all  that 
could  reasonably  be  required.  See  also 
54  FR  29245-29246  (July  11, 1989); 
American  Iron  &■  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  engineering 
control  level  for  lead  in  small 
nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.) 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
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of  achieving  the  desired  end  [ATMI.  at 
514  n.  32;  Building  and  Constr.  Trades 
Dep'tAFL-CIOv.  Brock,  838  F.2d  1258. 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  10  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189. 1278  (D.C.  Cir.  1980).  cert, 
denied,  453  U.S.  913  (1981).) 
Additionally,  OSHA's  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA's  Field  Operations  Manual 
provides  that,  based  on  an  employer's 
economic  situation.  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL  2.45B,  chapter  UI, 
paragraph  E6d(3){a).  Dec.  31. 1990). 

To  reach  the  necessary  findings  and 
conclusions,  OSHA  conducts 
rulemaking  in  accordance  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  rulemaking  process  enables  the 
Agency  to  determine  the  qualitative 
and,  if  possible,  the  quantitative  nature 
of  the  risk  with  (and  without) 
regulation,  the  technological  feasibility 
of  compliance,  the  availability  of  capital 
to  the  industry  and  the  extent  to  which 
that  capital  is  required  for  other 
purposes,  the  industry's  profit  history, 
the  industry's  ability  to  absorb  costs  or 
pass  them  on  to  the  consumer,  the 
impact  of  higher  costs  on  demand,  and 
the  impact  on  competition  with 
substitutes  and  imports.  (See  ATMIai 
2501-2503;  American  Iron  &  Steel 
Institute  generaWy.)  Section  6(f)  of  the 
OSH  Act  further  provides  that,  if  the 
validity  of  a  standard  is  challenged, 
OSHA  must  support  its  conclusions 
with  "substantial  evidence  in  the  record 
considered  as  a  whole,"  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers,  647  F.2d  at  1206-1207.) 

OSHA's  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSHA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  §§659-661;  noted  as  an 
additional  constraint  in  Benzene  at  652 
n.  59).  OSHA  must  also  respond 
rationally  to  similarities  and  differences 
among  industries  or  industry  sectors. 
(See  Building  and  Constr.  Trades  Dep't. 
AFL-CIOv.  Brock,  838  F.2d  1258.  1272- 
73  (D.C.  Cir.  1988).) 

OSHA  rulemaking  is  thus  constrained 
first  by  the  need  to  demonstrate  that  the 
standard  will  substantially  reduce  a 


significant  risk  of  material  harm,  and 
then  by  the  requirement  that 
compliance  is  technologically  capable  of 
being  done  and  not  so  expensive  as  to 
threaten  economic  instability  or 
dislocation  for  the  industry.  Within 
these  bounds,  further  constraints  such 
as  the  need  to  find  cost-effective 
measures  and  to  respond  rationally  to 
all  meaningful  comment  militate  against 
regulatory  extremes. 

.  D.  The  Electric  Power  Generation, 
Transmission,  and  Distribution 
Standard  and  the  Electrical  Protective 
Equipment  Standard  Comply  With  the 
Statutory  Criteria  Described  Above  and 
Are  Not  Subject  to  the  Additional 
Constraints  Applicable  to  Section 
6(b)(5)  Standards 

Standards  which  regulate  hazards  that 
are  frequently  undetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  frequently 
referred  to  as  "health"  standards. 
Standards  that  regulate  hazards,  like 
explosions  or  electrocution,  that  cause 
immediately  noticeable  physical  harm, 
are  called  "safety"  standards.  (See 
National  Grain  &  Feed  Ass'n  v.  OSHA 
(NGFA  II).  866  F.2d  717,  731,  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  "reasonably  necessary  or 
appropriate."  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  health  standards 
which  limit  significant  risk  "to  the 
extent  feasible."  OSHA  has  determined 
that  the  Electric  Power  Generation. 
Transmission,  and  Distribution  standard 
and  the  revised  Electrical  Protective 
Equipment  standard  are  safety 
standards,  because  these  two  standards 
address  hazards,  such  as  high  voltage 
electricity  and  falls  ft-om  elevations,  that 
are  immediately  dangerous  to  life  or 
health,  not  the  longer  term,  less  obvious 
hazards  subject  to  section  6(b)(5). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(6)  of  the  OSH  Act.  Congress 
declared  that  the  goal  of  assuring  safe 
and  healthful  working  conditions  and 
preserving  human  resources  would  be 
achieved,  in  part: 

*  *  •  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 


[The  Secretary)  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physical  agents  which  mightbe  harmful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now.  if 
he  works  in  it  a  short  time,  but  if  he  works 
in  it  the  rest  of  his  life  might  be  very 
dangerous:  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideration  in 
establishing  standards.  [Leg.  Hist,  at  502-503 
(Sen.  Dominick).  quoted  in  Benzene  at  648- 
49) 

Additionally,  Representative  Daniels 
distinguished  between  "insidious  'silent 
killers'  such  as  toxic  fumes,  bases,  acids,  and 
chemicals"  and  "violent  physical  injury 
causing  immediate  visible  physical  harm" 
{Leg.  Hist,  at  1003).  and  Representative  Udall 
contrasted  insidious  hazards  like  carcinogens 
with  "the  more  visible  and  well-known 
question  of  industrial  accidents  and  on-the- 
job  injury"  {Leg.  Hist,  at  1004).  (See  also,  for 
example.  S.  Rep.  No.  1282.  91st  Cong.,  2d 
Sess  2-3  (1970),  U.S.  Code  Cong.  &  Admin. 
News  1970,  pp.  5177.  5179.  reprinted  in  L«g. 
Hist,  at  142-143.  discussing  1967  Surgeon 
General  study  that  found  that  65  percent  of 
employees  in  industrial  plants  "were 
potentially  exposed  to  harmful  physical 
agents,  such  as  severe  noise  or  vibration,  or 
to  toxic  materials  ■;  Leg.Hist  at  412;  id.  at  446; 
id.  at  516;  id.  at  845:  International  Union. 
U.4lVat  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
"the  most  protective  standard  consistent 
with  feasibility"  (Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  •  *  •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exf)osed  for 
long  periods  of  time  to  particular  substances. 
[Benzene,  at  649  n.  54.) 

Challenges  to  the  grain  dust  and 
lockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union.  UAWv.  OSHA,  938  F.2d  1310 
(D.C.  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  "reading 
would  obliterate  a  distinction  that 
Congress  drew  between  'health"  and 
'safety'  risks."  The  Court  also  noted  that 
the  language  of  the  OSH  Act  and  the 
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legislative  history  supported  the  OSHA 
position  [Intematjona]  Union,  U AW  at 
1314).  Additionally,  the  Court  stated: 
"\Ve  accord  considerable  weight  to  an 
agency's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable" 
[International  Union,  UAW at  1313, 
citing  Chevron  USA.,  Inc.  v.  NRDC, 
467  U.S.  837,843(1984)). 

The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA's 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6(b)(5)  in  regulating  explosive 
quantities  of  grain  dust  [Nationa]  Grain 
&  Feed  Association  v.  OSHA  (NGFA  U). 
866  F.2d  717,  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  "reasonably 
necessary  or  appropriate"  to  protect 
employees. 

As  explained  in  section  I, 
Background,  and  section  III,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  and  in  section 
V,  Hegulatory  Impact  Assessment,  later 
in  this  preamble,  OSHA  has  determined 
that  the  generation,  transmission,  and 
distribution  of  electric  power  and  the 
non-use  or  misuse  of  appropriate 
electrical  protective  equipment  poses 
significant  risks  to  employees  (86 
fatalities  and  12,977  injuries  annually) 
and  that  the  provisions  of  the  final  rule 
are  reasonably  necessary  to  protecl 
affected  employees  from  those  risks. 
The  Agency  estimates  that  compliance 
with  the  Electric  Power  Generation, 
Transmission,  and  Distribution  standard 
and  the  revised  Electrical  Protective 
Equipment  standard  will  cost  $40.9 
million  in  the  first  year  and  $21.7 
million  annually  thereafter  and  will 


reduce  the  risk  of  the  identiHed  hazards 
(preventing  61  fatalities  and  1634 
injuries  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm  for  the  exposed 
population  of  approximately  382.073 
employees  in  electric  utilities  and  in 
general  industries.  The  Agency  believes 
that  compliance  is  technologically 
feasible  because  the  rulemaking  re<:ord 
indicates  that  the  engineering  controls, 
work  practices,  and  personal  protective 
equipment  required  by  the  standard  are 
already  in  general  use  throughout  the 
industries  covered  by  the  standard. 
Additionally,  OSHA  believes  that 
compliance  is  economically  feasible, 
because,  as  documented  in  the 
Regulatory  Impact  Analysis,  all 
regulated  sectors  can  readily  absorb  or 
pass  on  compliance  costs. 

As  detailed  in  section  V,  Regulatory 
Impact  Assessment,  later  in  this 
preamble,  and  in  Table  6,  the  standard's 
costs,  benefits,  and  compliance 
requirements  are  consistent  with  those 
of  other  OSHA  safety  standards,  such  as 
the  Hazardous  Waste  Operations  and 
Emergency  Response  (HAZWOPER) 
standard. 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  the  hazards 
associated  with  electric  power 
generation,  transmission,  and 
distribution  work  in  a  large  range  of 
industries.  Section  V,  Regulatory  Impact 
Assessment,  later  in  this  preamble, 
presents  OSHA's  estimate  of  the  costs 
and  benefits  of  the  Electric  Power 
Generation,  Transmission,  and 
Distribution  standard  and  the  revised 
Electrical  Protective  Equipment 
standard  in  terms  of  the  Standard 
Industrial  Classification  (SIC)  codes  for 
the  industries  regulated. 


The  Agency  acknowledges  that  some 
industries  covered  by  the  Electric  Power 
Generation,  Transmission,  and 
Distribution  standard  and  by  the  revised 
Electrical  Protective  Equipment 
standard  have  more  documented 
injuries  or  fatalities  associated  with 
electric  power  generation,  transmission, 
and  distribution  work  than  do  others. 
OSHA  does  not  believe  that  the  risk 
associated  with  exposure  to  electric 
power  generation,  transmission,  and 
distribution  hazards  varies  according  to 
the  number  of  incidents  documented  for 
a  particular  SIC  code.  OSHA  has  set  the 
scope  of  the  Electric  Power  Generation, 
Transmission,  and  Distribution  standard 
and  the  revised  Electrical  Protective 
Equipment  standard  to  address 
situations  in  which  employees  are 
exposed  to  these  hazards,  regardless  of 
the  relative  frequency  of  incidents.  The 
Agency  believes,  based  on  analysis  of 
the  elements  of  the  hazards  identified, 
that  there  is  sufficient  information  for 
OSHA  to  determine  that  employees  in 
the  covered  sectors  face  significant  risks 
related  to  electric  power  generation, 
transmission,  and  distribution  work  and 
to  the  non-use  or  misuse  of  electrical 
protective  equipment.  Therefore,  the 
Agency  has  determined  that  all 
employees  within  the  scope  of  the 
Electric  Power  Generation, 
Transmission,  and  Distribution  standard 
and  the  revised  Electrical  Protective 
Equipment  standard  face  a  significant 
risk  of  material  harm  and  that 
compliance  with  these  standards  is 
reasonably  necessary  to  protect  affected 
employees  from  that  risk,  regardless  of 
the  number  of  injuries  or  fatalities 
reported  for  the  SIC  code  to  whici.  the 


employer  has  been  assigned. 

Table  6.— Summary  of  Benefits  and  Costs  of  Recent  OSHA  Safety  Standards 


standard  (CFR  cite) 


Gram  handling  (§1910.272)  

HAZWOPER  (§1910.120) „.... 

Excavations  (subpart  P)  

Process  safety  mgmt  (§1910.119) 

Permrt-requjred  confined  spaces  (§  1910.146) 


Final  rule  date 
(FR  cjte) 


12-31-67  (52 

FR  049622) 
3-€-^(54FR 

9311) 
10-31-89  (54 

FR  45.954 
2-24-92  (57  FR 

6356) 
1-14-93  (58  FR 

4462) 


No.  of 

deaths 

prevented 

annually 


18 

32 

74 

330 

54 


No.  of  irv 
)unes  pre- 
vented 
annually 


394 

18,700 

600 

1,917 

5,041 


AnrHjal 

cost  first 

five  yrs 

(milO 


5.9-33.4 

153 

306 

880.7 

202.4 


Anrxtal 

cost  next 

five  yrs 

(miil) 


59-33.4 

153 

306 

470.8 

202.4 


OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  Electric  Power  Generation, 
Transmission,  and  Distribution  and 
Electrical  Protective  Equipment 


standards  on  their  merits  in  section  III, 
Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble.  In 
particular,  OSHA  evaluated  all 
suggested  changes  to  the  proposed  rule 


in  terms  of  their  impact  on  worker 
safety,  their  feasibility,  their  cost 
effectiveness,  and  their  consonance  with 
the  OSH  Act. 
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V.  Regulatory  Impact  Assessment 

A.  Introduction 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  determined 
that  there  is  a  significant  risk  to  the 
health  and  safety  of  workers  who  are 
exposed  to  the  hazards  of  electric  power 
generation,  transmission,  and 
distribution.  To  protect  workers  from 
the  unique  hazards  encountered  in  these 
work  environments,  OSHA  is  issuing 
this  final  standard  on  electric  power 
generation,  transmission,  and 
distribution  and  the  revised  general 
industry  standard  on  electrical 
protective  equipment  (29  CFR 
§  1910.269  and  29  CFR  §  1910.137). 
The  final  standard  in  §  1910.269 
addresses  work  practices  to  be  used 
during  the  operation  and  maintenance 
of  electric  power  generation, 
transmission,  and  distribution 
installations.  Additionally.  §  1910.137 
incorporates  revisions  made  to  the 
general  industry  standard  on  electrical 
protective  equipment.  These  revisions 
primarily  consist  of  performance- 
oriented  requirements  that  are 
consistent  with  the  latest  national 
consensus  standards. 

Executive  Order  12886  requires  that  a 
regulatory  analysis  be  conducted  for  any 
rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  In 
addition,  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.)  requires 
federal  agencies  to  determine  whether  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Consistent  with  these  requirements. 
OSHA  has  prepared  this  Regulatory 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  standards  on  electric 
power  generation,  transmission,  and 
distribution  and  on  electrical  protective 
equipment.  This  analysis  includes  an 
estimate  of  affected  industries  and 
employees,  estimated  benefits,  the 
technological  feasibility  of  the 
standards,  estimated  compliance  costs, 
nonregulatory  alternatives,  and  a 
discussion  of  the  economic  and 
environmental  impacts  of  these  final 
standards. 

B.  Industries  and  Employees  Affected  by 
the  Standard 

The  final  standard  in  §  1910.137 
consists  of  revisions  made  to  the  general 
industry  standard  on  electrical 
protective  equipment.  Those  industries 
which  utilize  equipment  necessary  for 
electrical  protective  measures  are 
affected  by  the  scope  of  this  rule. 
However,  OSHA  anticipates  that  these 


revisions  will  primarily  impact 
industries  involved  in  electric  power 
generation,  transmission,  and 
distribution  and  industries  in  the  non- 
utility  sector  involved  with  the 
cogeneration  of  electric  power.  This 
final  standard  is,  therefore,  considered 
to  have  a  de  minimis  effect  on  all  other 
industries. 

*    Thus,  on  the  basis  of  OSHA's 
analysis,  these  final  standards  will  cover 
the  electric  utility  industry  (SIC  491  and 
part  of  SIC  493),  contract  power  line 
workers,  contract  line-clearance  tree 
trimmers,  independent  power 
producers,  industrial  generators  of 
electric  power,  and  establishments  that 
perform  high-voltage  electrical  work 
(including  contractors).  As  Table  7 
shows,  there  are  12,074  affected 
establishments  within  the  scope  of  these 
final  standards,  and  382,073  employees 
who  are  considered  exposed. 

Within  the  three  phases  of  electric 
power  operations  (that  is,  generation, 
transmission,  and  distribution), 
employees  encounter  a  variety  of 
occupational  hazards.  Although  many  of 
these  hazards  are  specific  to  a  particular 
phase,  electricity  is  the  most  common 
source  of  occupational  fatalities  and 
serious  injuries  throughout.  The 
consequences  of  inadvertent  contact 
with  high-voltage  electricity  are  often 
death  or  serious  injuries  such  as  second- 
degree  and  third-degree  bums, 
amputation  of  limbs,  damage  to  internal 
organs,  and-neurological  damage. 

Electric  power  generation, 
transmission,  and  distribution 
employees  also  face  occupational 
hazards  other  than  electrocution.  For 
example,  high-pressure  steam  might  be 
released  inadvertentfy  during 
maintenance  work  on  multi-story 
boilers,  machinery  might  accidentally 
be  activated  during  maintenance  work, 
or  employees  might  fall  from  ladders, 
scaffolds,  poles,  or  other  elevations. 

C.  Benefits 

The  final  standards  mandate  a 
comprehensive  approach  for  the  control 
of  the  hazards  discussed  earlier. 
Included  in  the  standards  are  provisions 
for  electrical  protective  equipment, 
initial  training  requirements,  CFR 
training,  lockout/tagout,  equipment 
inspections,  and  live-line  maintenance, 
among  others.  The  majority  of  benefits 
are  expected  to  be  achieved  in  electric 
utilities,  which  account  for 
approximately  80  percent  of  fatalities  to 
be  prevented  and  nearly  two-thirds  of 
the  lost-workday  injuries  to  be 
prevented. 

The  final  rules  are  expected  to 
significantly  reduce  the  number  of 
fatalities  and  injuries  involving 


electrical  contact,  flash  bums,  and 
thermal  bums,  as  well  as  other 
accidents  involving  uncontrolled 
exposure  to  occupational  hazards.  The 
rules  are  expected  to  prevent  at  least  59 
fatalities  and  323  lost-workday  injuries 
per  year.  Several  provisions  within 
§  1910.269  reference  existing  OSHA 
standards.  By  increased  recognition  of 
these  referenced  standards,  through 
employee  training  and  administrative 
emphasis  on  hazard  recognition 
(through  job  briefings,  for  example). 
OSHA  estimates  that  an  additional  2 
fatalities  and  1,310  lost-workday 
injuries  will  be  prevented  annually. 
Table  8  shows  the  summary  of  total 
benefits  expected  to  be  achieved 
through  promulgation  of  the  final  rules. 

D.  Technological  Feasibility 

In  assessing  the  technological 
feasibility  of  these  final  rules.  OSHA 
reviewed  existing  electric  power 
generation,  transmission,  and 
distribution  practices  and  electrical 
protective  equipment  practices  among 
the  affected  industries.  Based  on  this 
review,  OSHA  considers  the 
implementation  of  the  final  rules  to  be 
technologically  feasible. 

The  final  rule  in  §  1910.269  has 
included  several  new  provisions  or 
requirements  that  differ  ft-om  the 
proposed  rule.  These  new  modifications 
primarily  involve  personnel  time  to 
develop  programs  and  procedures  and 
to  train  employees.  Any  equipment 
required  to  comply  is  either  currently  in 
use  or  readily  available.  OSHA  has 
determined,  based  on  its  review,  that  all 
of  the  work  practices  and  specifications 
required  by  the  final  standard  are 
consistent  with  equipment 
procurement,  installation,  and  work 
practices  widely  accepted  in  these 
industries. 

E.  Costs  of  Compliance 

The  cost  of  compliance  with  the  final 
standards  were  estimated  using  the 
baseline  of  current  electric  utility 
practices.  Electric  utilities  have  had  to 
comply  with  other  parts  of  OSHA 
standards  since  1970.  and  have  been 
subject  to  various  national  consensus 
standards  such  as  the  National  Electrical 
Safety  Code  and  those  of  the  American 
Society  for  Testing  and  Materials.  Since 
many  costs  have  already  been  incurred 
to  comply  with  these  standards,  this 
analysis  covers  incremental  costs  that 
will  need  to  be  incurred  to  comply  with 
new  requirements  imposed  by 
§§1910.137  and  1910.269. 

Compliance  costs  of  the  standards 
were  based  on  industry  profile 
information,  current  compliance  rates, 
unit  costs  for  required  equipment,  and 
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hourly  compensation  of  labor.  For  each 
provision  of  the  standard,  OSHA 
estimated  initial  costs  and  annual 
recurring  costs.  Initial  costs  represent 
up-front  expenditures  for  program 
development  and  equipment.  Any 
equipment  that  will  need  to  be 
purchased  was  then  annualized  over  the 
expected  life  of  the  resource  in  order  to 
show  these  costs  on  an  annual  basis. 
Other  ongoing  expenditures  incurred 
annually  include  refresher  training, 
equipment  maintenance,  and 
inspections.  OSHA  summed  the 
annualized  capital  costs  and  ongoing 
costs  to  estimate  total  annual  costs. 
OSHA  estimates  that  the  first  year 
cost  of  compliance  with  the  final  rule 
will  be  $40.9  million  and  that  the 
annual  cost  of  compliance  thereafter 
will  be  $21.7  million.  Table  9  outlines 
the  first  year  costs  and  annual  costs  by 
each  sector  affected  by  the  final  rule. 

3      F.  Nonregulatory  Alternatives 

The  primary  objective  of  OSHA 's 
standards  for  electric  power  generation, 
transmission,  and  distribution  work  and 
for  electrical  protective  equipment  is  to 
reduce  the  number  of  employee 
fatalities  and  injuries  associated  with 
the  hazards  involved  in  this  work. 
OSHA  believes  these  standards  will 
eliminate  to  a  considerable  degree  the 
worker  risk  experienced  within  the 
scope  of  the  rules. 

The  Agency  examined  the 
nonregulatory  approaches  for  promoting 
safety  practices  within  industries  that 
generate,  transmit,  and  distribute 
electric  power,  including:  (1)  economic 
forces  generated  by  the  private  market 
system.  (2)  incentives  created  by 
workers'  compensation  programs  or  the 
threat  of  private  suits,  and  (3)  related 
activities  of  private  agencies.  Following 
this  review,  OSHA  determined  that  the 
need  for  government  regulation  arises 
from  the  significant  risk  of  job-related 
injury  or  death  caused  by  inadequate 
safety  practices  for  electric  power 
generation,  transmission,  and 
distribution  work.  Private  markets  fail  to 
provide  enough  safety  and  health 
resources  due  to  the  lack  of  information 
on  risk,  immobility  of  labor,  and 
extemalization  of  part  of  the  social  costs 
of  worker  injuries  and  deaths.  Workers' 
Compensation  systems  do  not  offer  an 
adequate  remedy  because  premiums  do 
not  reflect  specific  workplace  risk  and 
liability  claims  are  restricted  by  statutes 
preventing  employees  from  suing  their 
employers.  While  certain  voluntary 
industry  standards  exist,  their  scope  and 
approach  fail  to  provide  adequate 
protection  for  all  workers.  Thus,  OSHA 
has  determined  that  a  federal  standard 
is  necessary. 


G.  Economic  Impacts 

OSHA  assessed  the  potential 
economic  impact  of  the  final  standards 
on  the  affected  industry  sectors  and  has 
determined  that  impacts  on  prices, 
profits,  and  sales  will  be  modest  for 
most  industries.  In  order  to  determine 
the  economic  feasibility  of  the 
standards,  OSHA  compared  first-year 
compliance  costs  and  recurring  annual 
costs  with  revenue  per  firm  (to  produce 
price  impact  estimates)  and  before-tax 
profits  per  firm  (to  produce  profit 
impact  estimates)  by  Standard  Industrial 
Classification  (SIC)  Code.  Revenue  and 
profit  data  were  derived  from  Dun  & 
Bradstreet  databases. 

Affected  industries  included  SIC 
0783,  Shrub  and  Tree  Services  (line- 
clearance  tree  trimmers);  SIC  1731, 
Electrical  Work  (high-voltage 
contractors);  SIC  491,  Electric  Services 
(electric  utilities  and  independent 
power  producers);  and  SIC  493, 
Combination  Electric  and  Gas,  and 
Other  Utility  Services  (diectric  utilities 
and  independent  power  producers). 
Industrial  generators  and  high-voltage 
customers  were  identified  in  SIC  13,  Oil 
and  Gas  Production;  SICs  20-39, 
Manufacturing;  SICs  42-48, 
Transportation  and  Communications; 
SICs  50-57,  Wholesale  and  Retail  Trade; 
SICs  60-65,  Finance,  Insurance,  and 
Real  Estate;  and  SICs  70-87.  Services. 

Impacts  were  separately  identified  for 
large  firms  (20  or  more  employees)  and 
small  firms  (1  to  19  employees).  Among 
large  firms  in  the  electric  utility 
industry,  first-year  price  impacts  were 
estimated  to  be  less  than  0.1  percent, 
assuming  full  cost  pass  through  of 
contract  power  line  workers' 
compliance  costs.  Estimated  maximum 
profit  impacts  for  large  electric  utilities 
in  the  first  year  were  not  expected  to 
exceed  0.5  percent  of  pre-tax  profits, 
also  assuming  full  cost  pass  through  of 
contract  power  line  workers' 
compliance  costs.  For  large  line- 
clearance  tree-trimming  contractors, 
first-year  price  impacts  were  estimated 
to  be  1.1  percent  with  maximum  profit 
impacts  of  13.1  percent.  However, 
OSHA  believes  that  large  line-clearance 
tree-trimming  firms  will  be  able  to  pass 
the  compliance  costs  through  to  their 
customers  and  therefore  will  not 
experience  the  decreased  profits 
associated  with  the  maximum  profit 
impact  scenario. 

Large  firms  in  the  non-utility  industry 
were  identified  among  the  independent 
power  producers,  industrial  generators, 
high-voitage  customers,  and  high- 
voltage  contractors.  First-year  price  and 
profit  impacts  for  independent  power 
producers  are  not  expocted  to  exceed 


0.1  percent  and  0.7  percent, 
respectively.  Among  industrial 
generators,  first-year  price  impacts 
across  all  affected  industries  did  not 
exceed  0.11  percent.  First-year  profit 
impacts  in  the  industrial  generating 
sector  were  generally  less  than  1.0 
percent,  with  the  highest  impact  (2.0 
percent)  occurring  in  SIC  82,  Education 
Services.  In  industries  with  high-voltage 
customers,  the  first-year  price  impacts 
across  all  affected  industries  did  not 
exceed  0.1  percent.  First-year  profit 
impacts  for  high-voltage  customers  were 
less  than  1.0  percent  in  most  industries, 
with  the  highest  impact  (1.2  percent) 
occurring  in  SIC  82,  Education  Services. 
Among  high-voltage  contractors,  first- 
year  price  and  profit  impacts  were  not 
expected  to  be  greater  than  0.1  percent 
and  0.4  percent,  respfectively.  OSHA 
concluded  that  these  low  levels  of 
impact  make  the  standards 
economically  feasible  for  impacted  large 
firms  in  all  affected  industries. 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq).  OSHA 
assessed  the  impact  of  the  final 
standards  on  small  businesses.  Within 
the  electric  utility  industry,  small 
businesses  are  not  expected  to 
experience  price  or  profit  impacts  in 
excess  of  0.2  percent  even  assuming  full 
cost  pass-through  of  contract  power  line 
workers'  compliance  costs.  Estimated 
price  impacts  for  small  line-clearance 
tree  trimmers  were  less  than  0.6  percent, 
while  the  maximum  estimated  pre-tax 
profit  impact  was  8.2  percent.  However, 
OSHA  believes  that  small  line-clearance 
•  tree-trimming  firms  will  be  able  to  pass 
the  compliance  costs  through  to  their 
customers  and  therefore  will  not 
experience  the  decreased  profits 
estimated  under  the  maximum  profit 
impact  scenario.  In  the  non-utility 
industries,  only  the  independent  power 
producer  sector  was  identified  as  having 
affected  small  businesses.  Small 
independent  power  producers  are  not 
expected  to  experience  price  impacts  in 
excess  of  0.1  percent  or  profit  impacts 
in  excess  of  1.0  percent.  Therefore, 
consistent  with  the  Regulatory 
Flexibility  Act,  OSHA  has  concluded 
that  the  standards  are  economically 
feasible  and  will  have  no  significant 
impact  for  small  firms. 

Thus,  OSHA  concludes  that  the 
economic  impacts  on  affected  industry 
groups  will  be  small.  It  is  not 
anticipated  that  small  businesses  will  be 
disproportionately  affected  by  the 
standaixls.  OSHA  also  examined 
international  trade  and  environmental 
issues  and  concludes  that  the  standards 
will  have  no  major  negative  impacts  in 
those  areas. 
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TABLE  7-PROFtLE  OF  ESTABLISHMENTS  ANO  EMPLOYEES  .N  THE  UTILTTY  ANO  NOfHJT.UTY  »NC>USTR,ES 


Industry  Group* 


Electric  UtiWies: 

Total  Utilities  fncKxJing: 


Numbef  of 
affected  es- 
tablishments 


lovesfof-Owned.  Cooperatively-Owned.  P^ibkciy"'(>i^Tf^'nti^'''i^^ 
and  Contract  Power  Lirw  WorVers "^^rairy  uwnea. 


Total:  Electric  Utilities 


Contract  Line-Oearance  Tree  Trinvners: 

National  Artoorist  Association  

Others  „ 


Total:  Contract  Tree  Trimnters 


Independent  Power  Producers  and  Industrial  Generators- 
Independent  Power  Producers  

InAjstnal  Generators 


2.134 


2.134 


Number  of 
affected 
large  estab- 
lishments 


1.G93 


Number  of 
affected 

small  estab- 
Itshments 


441 


Number  of 

exposed 

employees 


1.693 


55 
1.750 


1.805 


Total;  IPP-s  and  Qeneratora 


High-Vottage  Contractors: 

Union  Contractors  

Non-Union  Contractors  . 


Total:  HIgft-Voltage  Contractors 


High-Vottage  Utility  Customers: 
fvm&  Pedormtng  In-House  Vlcxk 


2.160 
1.682 


3.842 


200 
200 


55 
0 


55 


85 

1.682 


441 


0 

1.750 


1,750 


2.075 
0 


242,i«4 
16.500 


258.664 


26.932 
10.000 


36.932 


1.767 


400 


Total 


3,893 


12.074 


200 
200 


400 


3.893 


2.075 


7.647 

20.400 


28.047 


7.808 


4.266 


9,750 
9.750 

19.500 


38.930 


382.073 


ov^utS^^lo^t'-^^irS,^*  ^  '^"^^^  ^'"^  a™^  Affected  Establishments  and  Exposed  Emptoyees 
Source:  OSHA.  Office  of  Regulatory  Analyse;  Eastern  Research  Group.  1993. 


excludes  publ»cty 


Table  8.-Summary  of  Benefits  Assoaated  With  the  Final  Electric  Power  Generation  Standard  and  the  Final 

Electrical  Protective  Equipment  Standard 


Total 

Lost-Worf(day  Injuries 
Electric  utilrties* 
UtiWy  Contractors 

Electrical  contractors 

Lirw-ciearance  tree  trimmers 
NoTHitifcly  establishments 

Power  line  workers 

Power  plant  employees 


'  Excludes  totals  for  utiHty  contractors 
Source:  Eastern  Research  Group. 
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Table  9.— Total  Costs  of  Compliance  for  the  Final  Rules 


First  year 
costs 

First  year  cap- 
ital 

Total  costs 
first  year 

Recumr^g 
costs 

Annualized 
capital 

Annual  costs 
(Year  2—) 

$132,630 
12.906.120 
13,038,750 

1,623,738 

$7,905 

696,719 

704.624 

0 

$140,535 
13.602.840 
13,743.374 

1 .623.738 

$108,894 
9.645.738 
9.754.633 
1.623.738 

$7,905 

696.719 

704.624 

0 

$116,799 
10.342.458 
10,459.257 

1 ,623,738 

1.204,789 

0 

1.204.789 

498,851 

0 

498.851 

3.244.737 
4.449.525 

0 
0 

3.244.737 
4.449.525 

1.343.506 
1.842.357 

0 
0 

1.343,506 
1 ,842.357 

2.915.395 

386.503 

3.301 ,898 

978,182 

386.503 

1,364.686 

1.067,586 
3,982.981 
6,716,043 
9,335,958 
648,504 
39,795.499 

15.833 

402.336 

18.535 

15.572 

0 

1.141.068 

1.083,419 
4,3a5,317 
6,734.578 
9,351.530 
648.504 
40.936.567 

208,910 
1.187,092 
2.775,258 
2,735.590 

648.504 
20.567.171 

15.833 

402.336 

18.535 

15.572 

0 

1.141.068 

224,742 
1 ,589,428 
2.793.794 
2.751.162 

648,504 
21 ,708,238 

Small  Utilities 

Large  Utilities  

Total:  Utilittes 

Contract  Power  Ijne  Workers 

Line-Clearance    Tree    Trimmers — 

SmaM 

Line-Clearance    Tree    Trimmers — 

Large  

Total:  Line-Clearafx»  Tree  Tnmmers  .... 
Indeperxlent    Power    Producers — 

Small 

Independent    Power    Producers — 

Large  

Total:  Independent  Power  Producers  .... 

Industrial  Coger>eratofs  

High-Vottage  Customers  

High-Voltage  Contractors 

Total 


Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1993. 


VI.  International  Trade 

Increases  in  the  prices  of  domestically 
manufactured  goods  in  general  result  in 
an  increase  in  the  demand  for  imports 
and  a  decrease  in  the  demand  for 
e.xports.  The  magnitude  of  this  impact 
depends  on  the  relevant  demand 
elasticities  and  the  magnitude  of  the 
price  changes.  While  the  final  standard 
may  result  in  slightly  higher  prices  of 
manufactured  goods,  the  estimated 
magnitude  of  this  increase  is  so  small 
that  the  Agency  has  concluded  that  any 
resultant  impact  on  foreign  trade  will  be 
negligible. 

VII.  Effective  Dale 

In  developing  the  Final  Rule,  OSHA 
has  considered  whether  a  delayed 
effective  date  is  necessary  for  any  of  the 
provisions  of  the  standard.  Employers 
will  need  adequate  time  to  integrate 
their  procedures  for  complying  with  the 
lockout  and  tagging  provisions  in  this 
standard  into  the  procedures  used  under 
the  generic  lockout  standard. 
§  1910.147.  published  on  September  1. 
1989  (54  FR  36644).  and  under  the 
lockout  requirements  of  the  electrical 
safety-related  work  practices  standard, 
published  on  August  6,  1990  (55  FR 
31984).  The  work  practices  developed 
under  final  §  1910.269  will  also  have  to 
be  blended  into  the  work  practices 
required  by  the  Subpart  S  standard.  A 
period  of  120  days  should  be  adequate 
for  this  purpose,  since  most  of  the 
requirements  in  the  Final  Rule  do  not 
require  extensive  retrofitting  or  major 
modifications  of  existing  equipment. 
The  recently  published  electrical  safety- 
related  work  practices  and  generic 


lockout  standards,  which  are  similar 
types  of  standards,  also  gave  employers 
120  days  delay  in  effective  date.  Lastly, 
this  amount  of  time  should  be  adequate 
for  employers  to  ensure  that  their  work 
practices  conform  to  the  requirements  of 
the  new  standard. 

However.  OSHA  received  evidence 
during  the  Subpart  S  rulemaking  that  it 
could  take  some  electric  utility 
employers  a  year  or  more  to  incorporate 
the  training  required  by  that  standard 
into  their  existing  training  programs. 
The  preamble  to  the  final  electrical 
safety-related  work  practices  standard 
cited  the  testimony  of  Mr.  Lamont 
Turner,  who  stated,  on  behalf  of  Edison 
Electric  Institute,  that  it  took  his 
company  15  months  to  restructure  their 
training  program  in  order  to  meet 
regulations  on  hazardous  waste  (55  FR 
32013-32014).  This  standard  provided  a 
1 -year's  delay  in  effective  date  for  its 
training  requirements,  and  OSHA  found 
this  delay  to  be  appropriate.  Therefore. 
OSHA  is  similarly  making  the 
requirements  on  training  contained  in 
§  1910.269(a)(2)  effective  one  year  from 
the  date  of  publication  of  the  standard. 

VIII.  Federalism 

This  Final  Rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685.  October  30. 1987). 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  states 
before  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  if  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 


The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress"  clear  intent  to  preempt  state 
laws  relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act.  a  state  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
Where  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 
(See  section  18(c)(2)  of  the  OSH  Act). 

The  Federal  standards  on  the 
operation  and  maintenance  of  electric 
power  generation,  transmission,  and 
distribution  systems  and  on  electrical 
protective  equipment  address  hazards 
which  are  not  unique  to  any  one  state 
or  region  of  the  country.  Nonetheless, 
states  with  occup>ational  safety  and 
health  plans  approved  under  Section  18 
of  the  OSH  Act  will  be  able  to  develop 
their  own  state  standards  to  deal  with 
any  special  problems  which  might  be 
encountered  in  a  particular  state. 
Moreover,  because  these  standards  are 
written  in  general,  performance-oriented 
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terms,  there  is  considerable  flexibility 
for  state  plans  to  require,  and  for 
affected  employers  to  use,  methods  of 
compliance  which  are  appropriate  to  the 
working  conditions  covered  by  the 
standard. 

In  brief,  this  Final  Rule  addresses  a 
clear  national  problem  related  to 
occupational  safety  and  health  in 
general  industry.  States  which  have 
elected  to  participate  under  section  18 
bf  the  OSH  Act  are  not  preempted  by 
this  standard  and  will  be  able  to  address 
any  special  conditions  within  the 
framework  of  the  Federal  Act,  while 
ensuring  that  the  state  standards  are  at 
least  as  effective  as  this  standard. 

IX.  State  Plan  Standards 

The  23  states  and  2  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  6  months  of 
the  publication  date  of  the  final 
standard.  These  states  and  territories 
are:  Alaska,  Arizona,  California. 
Connecticut,»«  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  New 
York,«  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  state  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate, 
in  these  states. 

X.  Index  Terms  and  Authority 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

List  of  Subjects  in  29  CFR  Part  1910 

Electric  power;  fire  prevention; 
flammable  materials;  occupational 
safety  and  health;  Occupational  Safety 
and  Health  Administration;  safety;  signs 
and  symbols;  and  tools. 

Accordingly,  pursuant  to  sections  4, 
6,  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
657),  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033),  and  29  CFR  part  1911, 
29  CFR  part  1910  is  amended  as  set 
forth  below. 


"  Plan  covers  only  State  and  local  goverDoiiinl 
em  ploy  pes. 

"Plan  covers  only  State  and  local  govprnmeru 
employees. 


Signed  at  Washington.  DC,  this  13th  day  of 
January,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Part  1 91 0  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1910— (AMENDED] 

Subpart  I— Personal  Protective 
Equipment 

1.  The  authority  citation  for  subpart  I 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4.  6,  8.  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 
655.  657);  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754).  8-76  (41  FR  25059),  9-83 
(48  FR  35736),  or  1-90  (55  FR  9033)  as 
applicable.  Sections  1910.134  and  1910.137 
also  issued  under  29  CFR  part  1911. 

2.  Section  1910.137  is  revised  to  read 
as  follows: 

§  1910.137    Etectrtcal  protective  equipment 

(a)  Design  requirements.  Insulating 
blankets,  matting,  covers,  line  hose, 
gloves,  and  sleeves  made  of  rubber  shall 
meet  the  following  requirements: 

(1)  Manufacture  and  marking,  (i) 
Blankets,  gloves,  and  sleeves  shall  be 
produced  by  a  seamless  process. 

(ii)  Each  item  shall  be  clearly  marked 
as  follows: 

(A)  Class  0  equipment  shall  be 
marked  Qass  0. 

(B)  Class  1  equipment  shall  be  marked 
Class  1. 

(C)  Class  2  equipment  shall  be  marked 
Class  2. 

(D)  Class  3  equipment  shall  be  marked 
Class  3. 

(E)  Class  4  equipment  shall  be  marked 
Class  4. 

(F)  Non-ozone-resistant  equipment 
other  than  matting  shall  be  marked  Type 
L 

(G)  Ozone-resistant  equipment  other 
than  matting  shall  be  marked  Type  II. 

(H)  Other  relevant  markings,  such  as 
the  manufacturar's  identification  and 
the  size  of  the  equipment,  may  also  be 
provided. 

(iii)  Markings  shall  be  nonconducting 
and  shall  be  applied  in  such  a  manner 
as  not  to  impair  the  insulating  qualities 
of  the  equipment. 

(iv)  Markings  on  gloves  shall  be 
confined  to  the  cufT  pwrtion  of  the  glove. 

(2)  Electrical  requirements,  (i) 
Equipment  shall  be  capable  of 
withstanding  the  a-c  proof-test  voltcge 
specified  in  Table  1-2  or  the  d-c  proof- 
test  voltage  specified  in  Table  1-3. 

(A)  The  proof  test  shall  reliably 
indicate  that  the  equipment  can 
withstand  the  voltage  involved. 


(B)  The  test  voltage  shall  be  applied 
continuously  for  3  minutes  for 
equipment  other  than  matting  and  shall 
be  appliao  continuously  for  1  minute  for 
matting. 

(C)  Gloves  shall  also  be  capable  of 
withstanding  the  a-c  proof-test  voltage 
specified  in  Table  1-2  after  a  16-hour 
water  soak.  (See  the  note  following 
paragraph  (a)(3)(ii)(B)  of  this  section.) 

(ii)  When  the  a-c  proof  test  is  used  on 
gloves,  the  60-bertz  proof-test  current 
may  not  exceed  the  values  specified  in 
Table  1-2  at  any  time  during  the  test 
period. 

(A)  If  the  a-c  proof  test  is  made  at  a 
frequency  other  than  60  hertz,  the 
permissible  proof-test  current  shall  be 
computed  from  the  direct  ratio  of  the 
frequencies. 

(B)  For  the  test,  gloves  (right  side  out) 
shall  be  filled  with  tap  water  and 
immersed  in  water  to  a  depth  that  is  in 
accordance  with  Table  1-4.  Water  shall 
be  added  to  or  removed  from  the  glove, 
as  necessary,  so  that  the  water  level  is 
the  same  inside  and  outside  the  glove. 

(C)  Afier  the  16-hour  water  soak 
specified  in  paragraph  (a;(2)(i)(C)  of  this 
section,  the  60-hertz  proof-test  current 
may  exceed  the  values  given  in  Table  I- 
2  by  not  more  than  2  milliamperes. 

(iii)  Equipment  that  has  been 
subjected  to  a  minimum  breakdown 
vohage  test  may  not  be  used  for 
electrical  protection.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
section.) 

(iv)  Material  used  for  Type  U 
insulating  equipment  shall  be  capable  of 
withstanding  an  ozone  test,  with  no 
visible  effects.  The  ozone  test  shall 
reliably  indicate  that  the  material  will 
resist  ozone  exposure  in  actual  use.  Any 
visible  signs  of  ozone  deterioration  of 
the  material,  such  as  checking,  cracking, 
breaks,  or  pitting,  is  evidence  of  failure 
to  meet  the  requirements  for  ozone- 
resistant  material.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
section.) 

(3)  Workmanship  and  finish,  (i) 
Equipment  shall  be  free  of  harmful 
physical  irregularities  that  can  be 
detected  by  the  tests  or  inspections 
required  under  this  section. 

(ii)  Surface  irregularities  that  may  be 
present  on  all  rubber  goods  because  of 
imperfections  on  forms  or  molds  or 
bfctjause  of  inherent  difficuhies  in  the 
manufacturing  process  and  that  may 
appear  as  indentations,  protuberances, 
or  imbtidded  foreign  material  are 
acceptable  under  the  following 
conditions: 

(A)  The  indentation  or  protuberance 
blends  into  a  smooth  slope  when  the 
material  is  stretriied. 


4436         Federal  Register  /  Vol.  59,  No.  20  /  Monday,  January  31,  1994  /  Rules  and  Regulations 


(B)  Foreign  material  remains  in  place 
when  the  insulating  material  is  folded 
and  stretches  with  the  insulating 
material  surrounding  it. 

Note:  Rut>ber  insulating  equipment 
meeting  the  following  national  consensus 
standards  is  deemed  to  l>e  in  compliance 
with  paragraph  (a)  of  this  section: 

American  Society  for  Testing  and  Materials 
(ASTM)  D  120-87.  Specification  for  Rubber 
Insulating  Gloves. 

ASTVf  D 178-68.  Specification  for  Rubber 
Insulating  Matting. 

ASTM  D  1048-88a.  Specification  for 
Rubber  Insulating  Blankets. 

ASTM  D  1049-68.  Specification  for  Rubber 
Insulating  Covers. 

ASTM  D  1050-90,  Specification  for  Rubber 
Insulating  Line  Hose. 

ASTM  D  1051-87,  Specification  for  Rubber 
Insulating  Sleeves. 

These  standards  contain  specifications  for 
conducting  the  various  tests  required  in 
paragraph  (a)  of  this  section.  For  example, 
the  a-c  and  d-c  proof  tests,  the  brealidown 
test,  the  water  soak  procedure,  and  the  ozone 
test  mentioned  in  this  paragraph  are 
described  in  detail  in  the  ASTM  standards. 

(b)  In-service  care  and  use.  (1) 
Electrical  protective  equipment  shall  be 
maintained  in  a  safe,  reliable  condition. 

(2)  The  following  specific 
requirements  apply  to  insulating 
blankets,  covers,  line  hose,  gloves,  and 
sleeves  made  of  rubber: 

(i)  Maximum  use  voltages  shall 
conform  to  those  listed  in  Table  1-5. 

(ii)  Insulating  equipment  shall  be 
inspected  for  damage  before  each  day's 
use  and  immediately  following  any 
incident  that  can  reasonably  be 
suspected  of  having  caused  damage. 
Insulating  gloves  shall  be  given  an  air 
test,  along  with  the  inspection. 

(iii)  Insulating  equipment  with  any  of 
the  following  defects  may  not  be  used: 

(A)  A  hole,  tear,  puncture,  or  cut; 

(B)  Ozone  cutting  or  ozone  checking 
(the  cutting  action  produced  by  ozone 
on  rubber  imder  mechanical  stress  into 
a  series  of  interlacing  cracks); 

(C)  An  embedded  foreign  object; 

(D)  Any  of  the  following  texture 
changes:  swelling,  softening,  hardening, 
or  becoming  sticky  or  inelastic. 

(E)  Any  other  defect  that  damages  the 
insulating  properties. 

(iv)  Insulating  equipment  found  to 
have  other  defects  that  might  affect  its 
insulating  properties  shall  be  removed 


from  service  and  returned  for  testing 
under  paragraphs  (b)(2)(viii)  and 
(b)(2)(ix)  of  this  section. 

(v)  Insulating  equipment  shall  be 
cleaned  as  needed  to  remove  foreign 
substances. 

(vi)  Insulating  equipment  shall  be 
stored  in  such  a  location  and  in  such  a 
manner  as  to  protect  it  from  light, 
temperature  extremes,  excessive 
humidity,  ozone,  and  other  injurious 
substances  and  conditions. 

(vii)  Protector  gloves  shall  be  worn 
over  insulating  gloves,  except  as 
follows: 

(A)  Protector  gloves  need  not  be  used 
with  Class  0  gloves,  under  limited-use 
conditions,  where  small  equipment  and 
parts  manipulation  necessitate 
unusually  high  fiiiger  dexterity. 

Note:  Extra  care  is  needed  in  the  visual 
examination  of  the  glove  and  in  the 
avoidance  of  handling  sharp  objects. 

(B)  Any  other  class  of  glove  may  be 
used  for  similar  work  without  protector 
gloves  if  the  employer  can  demonstrate 
that  the  possibility  of  physical  damage 
to  the  gloves  is  small  and  if  the  class  of 
glove  is  one  class  higher  than  that 
required  for  the  voltage  involved. 
Insulating  gloves  that  have  been  used 
without  protector  gloves  may  not  be 
used  at  a  higher  voltage  until  they  have 
been  tested  under  the  provisions  of 
paragraphs  (b)  (2)  (viii)  and  (b)  (2)  (xi) 
of  this  section. 

(viii)  Electrical  protective  equipment 
shall  be  subjected  to  periodic  electrical 
tests.  Test  voltages  and  the  maximum 
intervals  between  tests  shall  be  in 
accordance  with  Table  1-5  and  Table  I- 
6. 

(ix)  The  test  method  used  under 
paragraphs  (b)(2)(viii)  and  (b)(2)(xi)  of 
this  section  shall  reliably  indicate 
whether  the  insulating  equipment  can 
withstand  the  voltages  involved. 

Note:  Standard  electrical  test  methods 
considered  as  meeting  this  requirement  are 
given  in  the  following  national  consensus 
standards: 

American  Society  for  Testing  and  Materials 
(ASTM)  D  120-67,  Specification  for  Rubber 
Insulating  Cloves. 

ASTM  D  1048-68a,  Specification  for 
Rubber  Insulating  Blankets. 

ASTM  D  1049-68.  Specification  for  Rubber 
Insulating  Covers. 


ASTM  D  105O-90,  Specification  for  Rubber 
Insulating  Line  Hose. 

ASTM  D  1051-67.  Specification  for  Rubber 
Insulating  Sleeves. 

ASTM  F  478-92,  Specification  for  In- 
Service  Care  of  Insulating  Line  Hose  and 
Covers. 

ASTM  F  479-88a.  Specification  for  In- 
Service  Care  of  Insulating  Blankets. 

ASTM  F  496-91.  Specification  for  In- 
Service  Care  of  Insulating  Gloves  and 
Sleeves. 

(x)  Insulating  equipment  failing  to 
pass  insp)ections  or  electrical  tests  may 
not  be  used  by  employees,  except  as 
follows: 

(A)  Rubber  insulating  line  hose  may 
be  used  in  shorter  lengths  with  the 
defective  portion  cut  off. 

(B)  Rubber  insulating  blankets  may  be 
repaired  using  a  compatible  patch  that 
results  in  physical  and  electrical 
properties  equal  to  those  of  the  blanket. 

(C)  Rubber  insulating  blankets  may  be 
salvaged  by  severing  the  defective  area 
from  the  undamaged  portion  of  the 
blanket.  The  resulting  undamaged  area 
may  not  be  smaller  than  22  inches  by  22 
inches  (560  mm  by  560  mm)  for  Class 
1,  2,  3.  and  4  blankets. 

(D)  Rubber  insulating  gloves  and 
sleeves  with  minor  physical  defects, 
such  as  small  cuts,  tears,  or  punctures, 
may  be  repaired  by  the  application  of  a 
compatible  patch.  Also,  rubber 
insulating  gloves  and  sleeves  with 
minor  surface  blemishes  may  be 
repaired  with  a  compatible  liquid 
compound.  The  patched  area  shall  have 
electrical  and  physical  properties  equal 
to  those  of  the  surrounding  material. 
Repairs  to  gloves  are  permitted  only  in 
the  area  between  the  wrist  and  the 
reinforced  edge  of  the  opening. 

(xi)  Repaired  insulating  equipment 
shall  be  retested  before  it  may  be  used 
by  employees. 

(xii)  The  employer  shall  certify  that 
equipment  has  been  tested  in 
accordance  with  the  requirements  of 
paragraphs  (b)(2)(viii),  (b)(2)(ix),  and 
(b)(2)(xi)  of  this  section.  The 
certification  shall  identify  the 
equipment  that  passed  the  test  and  the 
date  it  was  tested. 

Note:  Marking  of  equipment  and  entering 
the  results  of  the  tests  and  the  dates  of  testing 
onto  logs  are  two  acceptable  means  of 
meeting  this  requirement. 

Table  1-2.— A-C  Proof-Test  Requirements 


Proof-test 
vottaoe 
mwV 

Maximum  proof-test  current  mA  (gloves  only) 

Class  of  equipment 

2o7-mm 

(10.5-«n) 

glove 

356-mm 
(14-in) 
glove 

406-mm 
(16^0) 
glove 

457-mm 
(I8^n) 
glove 

0       

1  _    .              „_    

5,000 
WJOOO 

6 

12 
14 

14 
16 

16 
18 
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Table  1-2.— A-C  Proof-Test  Requirements— Continued 


Class  of  equipment 


2 
3 

4 


Proof-test 
voltage 
rms  V 


20,000 
30,000 
40,000 


Maximum  proof-test  current.  mA  (gloves  onl>) 


267-mm 

(105-in) 

glove 


356-mm 
(14-jn) 
glove 


16 
18 


406-mm 
(l6-in) 
glove 


18 
20 
22 


457-mm 
(18-in) 
glove 


20 
22 

24 


Table  1-3.— D-C  Proof-Test 
Requirements 


Class  of  equipment 

Proof-test 
voltage 

0 

20.000 
40,000 
50,000 
60.000 
70,000 

1 

2 

3 

4 

high  enough  to  indicate  that  the  equipment 
can  be  safely  used  at  the  voltages  listed  in 
Table  1-4.  See  ASTM  D  1050-90  and  ASTM 
D  1049-88  for  further  information  on  proof 
tests  for  rubber  insulating  line  hose  and 
covers. 

Table  M.— Glove  Tests— Water 
Level  <  2 


Table  M.— Glove  Tests— Water 
Level  >  2— Continued 


Note:  The  d-c  voltages  listed  in  this  table 
are  not  appropriate  for  proof  testing  rubber 
insulating  line  hose  or  covers.  For  this 
equipment,  d-c  proof  tests  shall  use  a  voltage 


Class  of 

AC  proof  test 

DC  proof  test 

glove 

mm. 

in. 

mm. 

in. 

0 

1  

2 

38 
38 
64 

1.5 
1.5 
2.5 

38 
51 
76 

1.5 
2.0 
3.0 

Class  of 

AC  proof  test 

DC  proof  test 

glove 

.  mm. 

in. 

mm. 

in. 

3 

4 

89 
127 

3.5 
5.0 

102 
153 

40 
60 

'  The  water  level  is  given  as  the  clearance 
from  the  cuff  of  the  glove  to  the  water  line 
with  a  tolerance  of  ±13  mm.  (+0.5  in.). 

2  If  atmosphenc  condrtions  make  the  speci- 
fied clearances  impractical,  ttie  clearances 
may  be  increased  by  a  maximum  of  25  mm 
(1  in.). 


Table  1-5.— Rubber  Insulating  Equipment  Voltage  Requirements 


Class  of  equipment 


0 
1 
2 

3 

4 


Maximum  use 

voltage'  a-c — 

rms 


1.000 

7.500 

17,000 

26,500 

36,000 


Retest  volt- 
age 2  a-c — 

rms 


5.000 
10,000 
20,000 
30.000 
40.000 


Retest  volt- 
ages b-c— 
avg 


20.000 
40,000 
50,000 
60,000 

,  TK  - I ,  70,000 

vo Jgl  o7t;ren";r"^fed°s";itlm'tS  ^n^yT^^XVoS!^'^'^!^.^.'^^'^  equipment  that  designates  the  maximum  nominal  design 
"Tl^ltl;Lrr' '''  P^^^- '-^--^^'e^'^ '?^^  '°  '"^  P^ase-t^phase  vottage  on  mu«iphaL 

2  The  proof-test  voltage  shall  be  applied  continuously  for  at  least  1  minute,  but  no  more  than  3  minutes. 

Table  I-^.- Rubber  Insulating 


Equipment  Test  Intervals 


Type  of  equip- 
ment 

When  to  test 

Rubber  insulat- 

Upon indication  that  insu- 

ing line  hose. 

lating  value  is  suspect 

Rubber  insulat- 

Upon indication  that  insu- 

ing covers. 

lating  value  is  suspect 

Rubber  insulat- 

Before   first    issue    and 

ing  blankets. 

every  12  rrwnths  there- 

after.' 

Rubber  insulat- 

Before   first     issue    and 

ing  gloves. 

every  6   montfis   there- 

after.' 

Rubber  insulat- 

Before    first     issue     and 

ing  sleeves. 

every  12  months  there- 

after.' 

'  II  the  insulating  equipment  has  been  elec- 
trically tested  but  not  issued  for  service,  it  may 
not  be  placed  into  service  unless  it  has  been 
electrically  tested  within  the  previous  12 
months. 


Subpart  R— Special  Industries 

3.  The  authority  citation  for  subpart  R 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657);  Secretary  of  Labor's  Order  No.  12- 
71  (36  PR  8754).  8-76  (41  FR  25059).  9-83 
(48  FR  35736),  or  1-90  (55  FR  9033)  as 
applicable. 

Sections  1910.261,  1910.262. 1910.265, 
1910.266. 1910.267,  1910.268,  1910.269, 
1910.274,  and  1910.275  also  issued  under  29 
CFR  Part  1911. 

4.  A  new  §  1910.269  is  added  to 
Subpart  R  to  read  as  follows: 

§1910.269    Electric  power  generation, 
transmission,  and  distribution. 

(a)  General.  (1)  Application,  (i)  This 
section  covers  the  operation  and 
maintenance  of  electric  power 
generation,  control,  transformation. 


transmission,  and  distribution  lines  and 
equipment.  These  provisions  apply  to: 

(A)  Power  generation,  transmission, 
and  distribution  installations,  including 
related  equipment  for  the  purpose  of 
communication  or  metering,  which  are 
accessible  only  to  qualified  employees; 

Note:  The  types  of  installations  covered  by 
this  paragraph  include  the  generation, 
transmission,  and  disU-ibution  installations  of 
electric  utilities,  as  well  as  equivalent 
installations  of  industrial  establishpients. 
Supplementary  electric  generating  equipment 
that  is  used  to  supply  a  workplace  for 
emergency,  standby,  or  similar  purposes  only 
is  covered  under  Subpart  S  of  this  Part.  (S»e 
paragraph  (a)(l)(ii)(B)  of  this  section.) 

(B)  Other  installations  at  an  electric 
power  generating  station,  as  follows: 

(1)  Fuel  and  ash  handling  and 
processing  installations,  such  as  coal 
conveyors. 

{2)  Water  and  steam  installations, 
such  as  penstocks,  pipelines,  and  tanks. 
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providing  a  source  of  energy  for  electric 
generators,  and 
[3]  Chlorine  and  hydrogen  systems. 

(C)  Test  sites  where  electrical  testing 
involving  temporary  measurements 
associated  with  electric  {x>wer 
generation,  transmission,  and 
distributioa  is  performed  in 
laboratories,  in  the  fidd.  in  substations, 
and  on  lines,  as  opposed  to  metering, 
relaying,  and  routine  line  work;  and 

(D)  Work  on  or  directly  associated 
with  the  installations  covered  in 
paragraphs  (aKlKi)(A)  through 
(aMlMiMC)  of  this  section. 

(E)  Line-clearance  tree-trimming 
operations,  as  follows: 

(1)  Entire  §  1910.269  of  this  Part, 
except  paragraph  (r)(l)  of  this  section, 
applies  to  line-clearance  tree-trimming 
operations  performed  by  qualified 
employees  (those  who  are 
knowledgeable  in  the  construction  and 
operation  of  electric  power  generation, 
transmission,  or  distribution  equipment 
involved,  along  with  the  associated 
hazards). 

[2]  Paragraphs  (a)(2).  (b).  (c),  (g).  (k), 
(p),  and  (r)  of  this  section  apply  to  Hne- 
cJearance  tree-trinuning  operations 
performed  by  line-clearance  tree 
trimmers  who  are  not  qualified  i 

employees. 

(ii)  Notwithstanding  paragraph 
(AMDd)  of  this  section,  §  1910.269  of 
this  Part  does  not  apply: 

(A)  To  construction  work,  as  defined 
in  §  1910.12  of  this  Part;  or 

(B)  To  electrical  installations, 
electrical  safety-related  work  {H^actices, 
or  electrical  maintenance  considerations 
co%-ered  by  Subpart  S  of  this  Part. 

Note  1:  Work  practices  confomiing  to 
§§  1910.332  through  1910.335  of  this  Part  are 
considered  as  complying  with  the  electrical 
safety-related  work  practice  requirements  of 
this  section  ideatified  in  Table  \  of  Appendix 
A-2  to  this  section,  provided  the  work  is 
being  performed  on  a  generation  or 
distribution  insUilation  meeting  §§  1910.303 
through  1910.306  of  this  Part.  This  table  also 
identifies  provisions  in  this  section  that 
apply  to  work  by  qualified  persons  directly 
on  or  associated  with  installations  of  electric 
power  generation,  transmission,  and 
distribution  lines  or  equipment,  regardless  of 
compliance  with  §§  1910.332  through 
1910.335  of  this  Part. 

Mole  2:  Work  practices  performed  by 
qualified  persons  and  conforming  to 
§  1910.269  of  this  Part  are  considered  as 
complying  with  §  1910.333(c)  and  §  1910.335 
of  this  Part. 

(iii)  This  section  applies  in  addition 
to  all  other  applicable  standards 
contained  m  this  Part  1910.  Specific 
references  in  this  section  to  other 
sections  of  Part  1910  are  provided  for 
emphasis  only. 

(2)  Training.  Employees  shall  be 
trained  in  and  familiar  with  the  safety- 


related  %vork  practices,  safety 
procedures,  and  other  safety 
requirements  io  this  section  that  pertain 
to  their  respective  job  assignments. 
Employees  shall  also  be  trained  in  and 
familiar  with  any  other  safety  practices, 
including  applicable  emergency 
procedures  (such  as  pole  top  and 
manhole  rescue),  that  are  not 
specifkally  addressed  by  this  section 
but  that  are  related  to  their  work  and  are 
necessary  for  their  safety. 

(ii)  Qualified  employees  shall  also  be 
trained  and  competent  in: 

(A)  The  skills  and  techniques 
necessary  to  distinguish  exposed  live 
parts  from  other  parts  of  electric 
equipment. 

(BJ  The  skills  and  techniques 
necessary  to  determine  the  nominal 
voltage  of  exposed  live  parts. 

(Q  The  minimum  approach  distances 
specified  in  this  section  corresponding 
to  the  voltages  to  which  the  qualified 
employee  will  be  exposed,  and 

(b)  The  proper  use  of  the  special 
precautionary  techniques,  personal 
protective  equipment,  insulating  and 
shielding  materials,  and  insulated  tools 
for  working  on  or  near  exposed 
energized  parts  of  electric  equipment. 

Note:  For  the  purposes  of  this  section,  a 
person  must  have  this  training  in  order  to  be 
considered  a  qualiHed  person. 

(iii)  The  employer  shall  determine, 
through  regular  super\'ision  and  through 
inspections  conducted  on  at  least  an 
annual  basis,  that  each  employee  is 
complying  with  the  safety-related  work 
practices  required  by  this  section. 

(iv)  An  employee  shall  receive 
additional  training  (or  retraining)  under 
any  of  the  following  conditicuis: 

(A)  If  the  supervision  and  annual 
inspections  required  by  paragraph 
(a)(2)(iii)  of  this  section  indicate  that  the 
employee  is  not  complying  with  the 
safety-related  work  practices  required 
by  this  section,  or 

(B)  If  new  technology,  new  types  of 
equipment,  or  changes  in  procedures 
necessitate  the  use  of  safety-related 
work  practices  that  are  different  from 
those  which  the  employee  would 
normally  use,  or 

(C)  If  he  or  she  must  employ  safety- 
related  work  practices  that  are  not 
normally  used  during  his  or  her  regular 
job  duties. 

Note:  OSHA  would  consider  tasks  that  are 
performed  less  often  than  ooce  per  year  to 
necessitate  retraining  t)efore  the  performance 
of  the  work  practices  involved. 

(v)  The  training  required  by  paragraph 
(aH2)  of  this  section  ^all  be  of  the 
classroom  or  on-the-job  type. 

(vi)  The  training  shall  establish 
employee  proficiency  in  the  work 


practices  required  by  this  section  and 
shall  introduce  the  procedures 
necessary  for  compliance  with  this 
section. 

(vii)  The  employer  shall  certify  that 
each  employee  has  received  the  training 
required  by  paragraph  (aK2)  of  this 
section.  This  certification  shall  be  made 
when  the  employee  demonstrates 
proficiency  in  the  work  practices 
involved  and  shall  be  maintained  for  the 
duration  of  the  employee's  emplo>'ment. 

Note:  Employment  records  that  indicate 
that  an  employee  has  received  the  required 
training  are  an  acceptable  means  of  meeting 
this  requirement. 

(3)  Existing  conditions.  Existing 
conditions  related  to  the  safety  of  the 
work  to  be  performed  shall  be 
determined  before  work  on  or  near 
electric  lines  or  equipment  is  started. 
Such  conditions  include,  but  are  not 
limited  to.  the  nominal  voltages  of  lines 
and  equipment,  the  maximum  switching 
transient  voltages,  the  presence  of 
hazardous  induced  voltages,  the 
presence  and  condition  of  protective 
grounds  and  equipment  grounding 
conductors,  the  condition  of  poles, 
environmental  conditions  relative  to 
safety,  and  the  locations  of  circuits  and 
equipment,  including  power  and 
communication  lines  and  fire  protective 
signaling  circuits. 

(b)  hdedicai  sendees  and  first  aid.  The 
employer  shall  provide  medical  services 
and  first  aid  as  required  in  §  1910.151  of 
this  Part.  In  addition  to  the 
requirements  of  §  1910.151  of  this  Part, 
the  following  requirements  also  apply: 

(1)  Cardiopulmonary  resuscitation 
and  first  aid  training.  When  employees 
are  performing  work  on  or  associated 
with  exposed  lines  or  equipment 
energized  at  SO  volts  or  more,  persons 
trained  in  first  aid  including 
cardiopulmonary  resuscitation  (CPR) 
shall  be  available  as  follows: 

(i)  For  field  work  involving  two  or 
more  employees  at  a  work  location,  at 
least  two  trained  persons  shall  be 
available.  However,  only  one  trained 
person  need  be  available  if  all  new 
emplo>'ees  are  trained  in  first  aid. 
including  CPR,  within  3  months  of  their 
hiring  dates. 

(ii)  For  fixed  work  locations  such  as 
generating  stations,  the  number  of 
trained  persons  available  shall  be 
sufficient  to  ensure  that  each  employee 
exposed  to  electric  shock  can  be  reached 
within  4  minutes  by  a  trained  person. 
However,  where  the  existing  number  of 
employees  is  insufiicient  to  meet  this 
requirement  (at  a  remote  substation,  for 
example),  all  employees  at  the  work 
location  shall  be  trained. 

(2)  First  aid  supplies.  First  aid 
supplies  required  by  §  1910.151(b)  of 
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this  Part  shall  be  placed  in  weatherproof 
containers  if  the  supplies  could  be 
exposed  to  the  weather. 

(3)  First  aid  kits.  Each  first  aid  kit 
shall  be  maintained,  shall  be  readily 
available  for  use,  and  shall  be  inspected 
frequently  enough  to  ensure  that 
expended  items  are  replaced  but  at  least 
once  per  year. 

(c)  /ob  briefing.  The  employer  shall 
ensure  that  the  employee  in  charge 
conducts  a  job  briefing  with  the 
employees  involved  before  they  start 
each  job.  The  briefing  shall  cover  at 
least  the  following  subjects:  hazards 
associated  with  the  job,  work 
procedures  involved,  special 
precautions,  energy  source  controls,  and 
personal  protective  equipment 
requirements. 

(1)  Number  of  briefings.  If  the  work  or 
operations  to  be  performed  during  the 
work  day  or  shift  are  repetitive  and 
similar,  at  least  one  job  briefing  shall  be 
conducted  before  the  start  of  the  first  job 
of  each  day  or  shift.  Ad«lrtional  job 
briefings  shall  be  held  if  significant 
changes,  which  might  affect  the  safety  of 
the  employees,  occur  during  the  course 
of  the  work. 

(2)  Extent  of  briefing.  A  brief 
discussion  is  satisfactory  if  the  work 
involved  is  routine  and  if  the  employee, 
by  virtue  of  training  and  experience,  can 
reasonably  be  expected  to  recognize  and 
avoid  the  hazards  involved  in  the  job.  A 
more  extensive  discussion  shall  be 
conducted: 

(i)  If  the  work  is  complicated  or 
particularly  hazardous,  or 

(ii)  If  the  employee  cannot  be 
expected  to  recognize  and  avoid  the 
hazards  involved  in  the  job. 

Note:  The  briefing  is  always  required  to 
touch  on  all  the  subjects  listed  in  the 
inU-oductory  text  to  paragraph  (c)  of  this 
section. 


(3)  Working  alone.  An  employee 
working  alone  need  not  conduct  a  job 
briefing.  However,  the  employer  shall 
ensure  that  the  tasks  to  be  performed  are 
planned  as  if  a  briefing  were  required. 

(d)  Hazardous  energy  control 
(lockout/tagout)  procedures.  (1) 
Application.  The  provisions  of 
paragraph  (d)  of  this  section  apply  to  the 
use  of  lockout/tagout  procedures  for  the 
control  of  energy  sources  in  installations 
for  the  purpose  of  electric  power 
generation,  including  related  equipment 
for  communication  or  metering.  Locking 
and  tagging  procedures  for  the 
deenergizing  of  electric  energy  sources 
which  are  used  exclusively  for  purposes 
of  transmission  and  distribution  are 
addressed  by  paragraph  (m)  of  this 
section. 


Note  1:  Installations  in  electric  power 
generation  facilities  that  are  not  an  integral 
part  of,  or  inextricably  commingled  with, 
power  generation  processes  or  equipment  are 
covered  under  §  1910.147  and  Subpart  S  of 
this  Part. 

Note  2:  Lockout  and  tagging  procedures 
that  comply  with  paragraphs  (c)  through  (f) 
of  §  1910.147  of  this  Part  will  also  be  deemed 
to  comply  with  paragraph  of  this  section  if 
the  procedures  address  the  hazards  covered 
by  paragraph  (d)  of  this  section. 

(2)  General,  (i)  The  employer  shall 
establish  a  program  consisting  of  energy 
control  procedures,  employee  training, 
and  periodic  inspections  to  ensure  that, 
before  any  employee  performs  any 
servicing  or  maintenance  on  a  machine 
or  equipment  where  the  unexpected 
energizing,  start  up,  or  release  of  stored 
energy  could  occur  and  cause  injury,  the 
machine  or  equipment  is  isolated  from 
the  energy  soiu-ce  and  rendered 
inoperative. 

(ii)  The  employer's  energy  control 
program  under  paragraph  (d)(2)  of  this 
section  shall  meet  the  following 
requirements: 

(A)  If  an  energy  isolating  device  is  not 
capable  of  being  locked  out,  the 
employer's  program  shall  use  a  tagout 
system. 

(B)  If  an  energy  isolating  device  is 
capable  of  being  locked  out,  the 
employer's  program  shall  use  lockout, 
unless  the  employer  can  demonstrate 
that  the  use  of  a  tagout  system  will 
provide  full  employee  protection  as 
follows: 

(J)  When  a  tagout  device  is  used  on 
an  energy  isolating  device  which  is 
capable  of  being  locked  out,  the  tagout 
device  shall  be  attached  at  the  same 
location  that  the  lockout  device  would 
have  been  attached,  and  the  employer 
shall  demonstrate  that  the  tagout 
program  will  provide  a  level  of  safety 
equivalent  to  that  obtained  by  the  use  of 
a  lockout  program. 

(2)  In  demonstrating  that  a  level  of 
safety  is  achieved  in  the  tagout  program 
equivalent  to  the  level  of  safety  obtained 
by  the  use  of  a  lockout  program,  the 
employer  shall  demonstrate  full 
compliance  with  all  tagout-related 
provisions  of  this  standard  together  with 
such  additional  elements  as  are 
necessary  to  provide  the  equivalent 
safety  available  from  the  use  of  a 
lockout  device.  Additional  means  to  be 
considered  as  part  of  the  demonstration 
of  full  employee  protection  shall 
include  the  implementation  of 
additional  safety  measures  such  as  the 
removal  of  an  isolating  circuit  element, 
blocking  of  a  controlling  switch, 
opening  of  an  extra  disconnecting 
device,  or  the  removal  of  a  valve  handle 
to  reduce  the  likelihood  of  inadvertent 
energizing. 


(C)  After  (insert  date  120  days  after 
publication!,  whenever  replacement  or 
major  repair,  renovati6n,  or 
modificction  of  a  machine  or  equipment 
is  performed,  and  whenever  new 
machines  or  equipment  are  installed, 
energy  isolating  devices  for  such 
machines  or  equipment  shall  be 
designed  to  accept  a  lockout  device. 

(iii)  Procedures  shall  be  developed, 
documented,  and  used  for  the  control  of 
potentially  hazardous  energy  covered  by 
paragraph  (d)  of  this  section. 

(iv)  The  procedure  shall  clearly  and 
specifically  outline  the  scope,  purpose, 
responsibility,  authorization,  rules,  and 
techniques  to  be  applied  to  the  control 
of  hazardous  energy,  and  the  measures 
to  enforce  compliance  including,  but 
not  limited  to,  the  following: 

(A)  A  specific  statement  of  the 
intended  use  of  this  procedure: 

(B)  Specific  procedural  steps  for 
shutting  down,  isolating,  blocking  and 
securing  machines  or  equipment  to 
control  hazardous  energy; 

(C)  Specific  procedural  steps  for  the 
placement,  removal,  and  transfer  of 
lockout  devices  or  tagout  devices  and 
the  responsibility  for  them;  and 

(D)  Specific  requirements  for  testing  a 
machine  or  equipment  to  determine  and 
verify  the  effectiveness  of  lockout 
devices,  tagout  devices,  and  other 
energy  control  measures. 

(v)  The  employer  shall  condupt  a 
periodic  inspection  of  the  energy 
control  procedure  at  least  annually  to 
ensure  that  the  procedure  and  the 
provisions  of  paragraph  (d)  of  this 
section  are  being  followed. 

(A)  The  periodic  inspection  shall  be 
performed  by  an  authorized  employee 
who  is  not  using  the  energy  control 
procedure  bein^  inspected. 

(B)  The  periodic  inspection  shall  be 
designed-to  identify  and  correct  any 
deviations  or  inadequacies. 

(C)  If  lockout  is  used  for  energy 
control,  the  periodic  inspection  shall 
include  a  review,  between  the  inspector 
and  each  authorized  employee,  of  that 
employee's  responsibilities  under  the 
energy  control  procedure  being 
inspected. 

(D)  Where  tagout  is  used  for  energy 
CQDtrol,  the  periodic  inspection  shall 
include  a  review,  between  the  inspector 
and  each  authorized  and  affected 
employee,  of  that  employee's 
responsibilities  under  the  energy  control 
procedure  being  inspected,  and  the 
elements  set  forth  in  paragraph 
(d)(2)(vii)  of  this  section. 

(E)  The  employer  shall  certify  that  the 
inspections  required  by  paragraph 
(d)t2)(v)  of  this  section  have  been 
accomplished.  The  certification  shall 
identify  the  machine  or  equipment  on 


which  the  energy  coDtrol  procedure  was 
being  used,  the  date  of  the  inspection, 
the  employees  included  in  the 
inspection,  and  the  person  performing 
the  inspection. 

Note:  If  normal  work  schedule  and 
cperalioQ  records  demoDstrate  adequate 
insp>ectioa  activity  and  contain  the  required 
information,  no  additional  certification  is 
required 

(vi)  The  employer  shall  provide 
training  to  ensure  that  the  purpose  and 
function  of  the  energy  control  program 
are  understood  by  employees  and  that 
the  knowledge  and  skills  required  for  ' 
the  safe  application,  usage,  and  removal 
of  energy  controls  are  acquired  by 
employees.  The  training  shall  include 
the  following: 

(A)  Each  authorized  employee  shall 
receive  training  in  the  recognition  of 
applicable  hazardous  energy  sources, 
the  type  and  magnitude  of  energy 
available  in  the  workplace,  and  in  the 
methods  and  means  necessary  for 
energy  isolation  and  control 

(B)  Each  affected  employee  shall  be 
instructed  in  the  purpose  and  use  of  the 
energy  control  procedure. 

(C)  All  other  employees  whose  work 
operations  are  or  may  be  in  an  area 
where  energy  control  procedures  may  be 
used  shall  be  instructed  about  the 
procedures  and  about  the  prohibition 
relating  to  attempts  to  restart  or 
reenergize  machines  or  equipment  that 
are  locked  out  or  tagged  out. 

(vii)  When  tagout  systems  are  used, 
empioj-ees  shall  also  be  trained  in  the 
following  limitations  of  tags: 

(A)  Tags  are  essentially  warning 
devices  affixed  to  energy  isolating 
devices  and  do  not  provide  the  physical 
restraint  on  those  devices  that  is  i 
provided  by  a  lock.           • 

(B)  When  a  tag  is  attached  to  an 
energy  isolating  means,  it  is  not  to  be 
removed  without  authorization  of  the 
authorized  person  responsible  for  it.  and 
it  is  never  to  be  bypassed,  ignored,  or 
otherwise  defeated. 

(C)  Tags  must  be  legible  and  : 
understandable  by  all  authorized           ' 
employees,  affected  employees,  and  all 
other  employees  whose  work  operations 
are  or  may  be  in  the  area,  in  order  to  be 
effective. 

(D)  Tags  and  their  means  of 
attachment  must  be  made  of  materials 
which  will  withstand  the  environmental 
conditions  encountered  in  the 
workplace. 

(E)  Tags  may  evoke  a  fake  sense  of 
security,  and  their  meaning  needs  to  be 
understood  as  part  of  the  overall  energy 
control  program.  • 

(F)  Tags  must  be  securely  attached  to 
enei^  isolating  devices  so  that  they 


cannot  be  inadvertently  or  accidentally 
detached  during  use. 

(viii)  Retraining  shall  be  provided  by 
the  employer  as  follows: 

(A)  Retraining  shall  be  provided  for 
all  authorized  and  affected  employees 
whenever  there  is  a  change  in  their  job 
assignments,  a  change  in  machines, 
equipment,  or  processes  that  present  a 
new  hazard  or  whenever  there  is  a 
change  in  the  energy  control 
procedures. 

(B)  Retraining  shall  also  be  conducted 
whenever  a  periodic  inspection  under 
paragraph  (dK2)(v)  of  this  section 
reveals,  or  whenever  the  employer  has 
reason  to  believe,  that  there  are 
deviations  from  or  inadequacies  in  an 
employee's  knowledge  or  use  of  the 
energy  control  procedures. 

(C)  The  retraining  shall  reestablish 
employee  proficiency  and  shall 
introduce  new  or  revised  control 
methods  and  procedures,  as  necessary. 

(ix)  The  employer  shall  certify  that 
employee  training  has  been 
accomplished  and  is  being  kept  up  to 
date,  liie  certification  shall  contain 
each  employee's  name  and  dates  of 
training. 

(3)  Protective  materials  and  hardware. 
(i)  Locks,  tags,  chains,  wedges,  key 
blocks,  adapter  pins,  self-locking 
fasteners,  or  other  hardware  shall  be 
provided  by  the  employer  for  isolating, 
securing,  or  blocking  of  machines  or 
equipment  from  energy  sources. 

(ii)  Lockout  devices  and  tagout 
devices  shall  be  singularly  identified: 
shall  be  the  only  devices  used  for 
controlling  energy;  may  not  be  used  for 
other  purposes;  and  shall  meet  the 
following  requirements: 

(A)  Lockout  devices  and  tagout 
devices  shall  be  capable  of  withstanding 
the  environment  to  which  they  are 
exposed  for  the  maximum  period  of 
time  that  exposure  is  expected. 

(I)  Tagout  devices  shall  be 
constructed  and  printed  so  that 
exposure  to  weather  conditions  or  wet 
and  damp  locations  will  not  cause  the 
tag  to  deteriorate  or  the  message  on  the 
tag  to  become  illegible. 

[2]  Tagout  devices  shall  be  so 
constructed  as  not  to  deteriorate  when 
used  in  corrosive  environments. 

(B)  Lockout  devices  and  tagout 
devices  shall  be  standardized  %vithin  the 
facility  in  at  least  one  of  the  following 
criteria:  color,  shape,  size.  Additionally, 
in  the  case  of  tagout  devices,  print  and 
format  shall  be  standardized. 

(C)  Lockout  devices  shall  be 
substantial  enough  to  prevent  removal 
without  the  use  of  excessive  force  or 
unusual  techniques,  such  as  with  the 
use  of  bolt  cutters  or  metal  cutting  tools. 


ID)  Tagout  devices,  including  their 
means  of  attachment,  shall  be 
substantial  enough  to  prevent 
inadvertent  or  accidental  removal 
Tagout  device  attachment  means  shall 
be  of  a  non-reusable  type,  attachable  by 
hand,  self-locking,  and  non-releasable 
with  a  minimum  unlocking  strength  of 
no  less  than  50  pounds  and  shall  have 
the  general  design  and  basic 
characteristics  of  being  at  least 
equivalent  to  a  one-piece,  all- 
environment -tolerant  nylon  cable  tie. 

(E)  Each  lockout  device  or  tagout 
device  shall  include  provisions  for  the 
identification  of  the  employee  applying 
the  device. 

(F)  Tagout  devices  shall  warn  against 
hazardous  conditions  if  the  machine  or 
equipment  is  energized  and  shall 
include  a  legend  such  as  the  following: 
Do  Not  Start,  Do  Not  Open,  Do  Not 
Close,  Do  Not  Energize,  Do  Not  Operate. 

Note:  For  specific  provisions  covering 
accident  prevention  tags,  see  §  1910.14S  of 
this  Part. 

(4)  Energy  isolation.  Lockout  and 
tagout  device  application  and  removal 
may  only  be  performed  by  the 
authorized  employees  who  are 
performing  the  servicing  or 
maintenance. 

(5)  Notification.  Affected  employees 
shall  be  notified  by  the  employer  or 
authorized  emplo>'ee  of  the  application 
and  removal  of  lockout  or  tagout 
devices.  Notification  shall  be  gi\'en 
before  the  controls  are  applied  and  after 
they  are  removed  from  the  machine  or 
equipment. 

Note:  See  also  paragraph  (d)(7)  of  this 
section,  which  requires  that  the  second 
notification  take  place  before  the  machine  or 
equipment  is  reenergized. 

(6)  Lockout/tagout  application.  The 
established  procedures  for  the 
application  of  energy  control  (the 
lockout  or  tagout  procedures)  shall 
include  the  following  elements  and 
actions,  and  these  procedures  shall  be 
performed  in  the  following  sequence: 

(i)  Before  an  authorized  or  affected 
employee  turns  off  a  machine  or 
equipment,  the  authorized  employee 
shall  have  knowledge  of  the  type  and 
magnitude  of  the  energy,  the  hazards  of 
the  energy  to  be  controlled,  and  the 
method  or  means  to  control  the  energy. 

(ii)  The  machine  or  equipment  sh^ 
be  turned  off  or  shut  down  using  the 
procedures  established  for  the  machine 
or  equipment.  An  orderly  shutdown 
shall  be  used  to  avoid  any  additional  or 
increased  hazards  to  emploj'ees  as  a 
resuh  of  the  equipment  stoppage. 

(iii)  All  energy  isolating  devices  that 
are  needed  to  control  the  energy  to  the 
machine  or  equipment  shall  be 
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physically  located  and  operated  In  such 
a  manner  as  to  isolate  the  machine  or 
equipment  from  energy  sources. 

(ivj  Lockout  or  tagout  devices  shall  be 
affixad  to  each  energy  isolating  device 
by  audMrixad  employaaa. 

(A)  LoduMt  devices  ahall  be  attadied 
in  a  manner  that  win  hold  the  energy 
isolating  devket  in  a  "safe**  or  "ofT 
position. 

(B)  Tagout  devices  shall  be  affixed  in 
such  a  manner  as  will  clearly  Indicate 
that  the  operation  or  movement  of 
energy  isolating  devices  from  the  "safe" 
or  "ofT  position  is  prohibited. 

(1)  Where  tagout  devices  are  used 
%vith  energy  isolating  devices  designed 
with  the  capability  of  being  locked  out. 
the  tag  attachment  shall  be  fastened  at 
the  same  point  at  which  the  lock  would 
have  been  attached. 

(2)  Where  a  tag  cannot  be  affixed 
directly  to  the  energy  isolating  device, 
the  tag  shall  be  located  as  dose  as  safely 
possible  to  the  device,  in  a  position  that 
will  be  immediately  obvious  to  anyone 
attempting  to  operate  the  device. 

(v)  Following  the  application  of 
lockout  or  tagout  devices  to  energy 
isolating  devices,  all  potentially 
hazardous  stored  or  residual  energy 
shall  be  relieved,  disconnected, 
restrained,  or  otherwise  rendered  safe. 

(vi)  If  there  is  a  possibility  of 
reaccumulation  of  stored  energy  to  a 
hazardous  level,  verification  of  isolation 
shall  be  continued  until  the  servicing  or 
maintenance  is  completed  or  until  the 
possibility  of  such  accimiulation  no 
longer  exists. 

(vii)  Before  starting  work  on  machines 
or  equipment  that  have  been  locked  out 
or  tagged  out.  the  authorized  employee 
shall  verify  that  isolation  and 
deenergtzing  of  the  machine  or 
equipment  have  been  accomplished.  If 
normally  energized  parts  will  be 
exposed  to  contact  by  an  employee 
while  the  machine  or  equipment  is 
deenergized,  a  test  shall  be  performed  to 
ensure  that  these  parts  are  deenergized. 

(7)  Release  from  lockout/logout. 
Before  lockout  or  tagout  devices  are 
removed  and  energy  is  restored  to  the 
machine  or  equipment,  procedures  shall 
be  followed  and  actions  taken  by  the 
authorized  employees  to  ensure  the 
following: 

(i)  The  work  area  shall  be  inspected 
to  ensure  that  nonessential  items  have 
been  removed  and  that  machine  or 
equipmoit  components  are 
operationally  intact. 

(ii)  The  work  area  shall  be  checked  to 
ensure  that  all  employees  have  been 
safelv  positioned  or  removed. 

(iiO  After  lockout  or  tagout  devices 
have  been  removed  and  before  a 
machine  or  equipment  is  started. 


affected  employees  shall  be  notified  that 
the  lockout  or  tagout  devices  have  been 
removed. 

(iv)  Each  lockout  or  tagout  device 
shall  be  removed  from  each  energy 
isolating  device  by  the  authorized 
employee  who  applied  the  lockout  or 
tagout  device.  However,  if  that 
employee  is  not  available  to  remove  it, 
the  device  may  be  removed  under  the 
direction  of  the  employer,  provided  that 
specific  procedures  ami  tndning  for 
such  removal  have  been  developed, 
documented,  and  Incorporated  into  the 
employer's  energy  control  program.  The 
employer  shall  demonstrate  that  the 
specific  procedxire  provides  a  degree  of 
safety  equivalent  to  that  provided  by  the 
removal  of  the  device  by  the  authorized 
employee  who  applied  it.  TTie  specific 
procedure  shall  include  at  least  the 
following  elements: 

(A)  Verification  by  the  employer  that 
the  authorized  employee  who  applied 
the  device  is  not  at  the  facihty; 

(B)  Making  all  reasonable  efforts  to 
contact  the  authorized  employee  to 
inform  him  or  her  that  his  or  her  lockout 
or  tagout  device  has  been  removed;  and 

(C)  Ensuring  that  the  authorized 
employee  has  this  knowledge  before  he 
or  she  resumes  work  at  that  facility. 

(8)  Additional  requirements,  (i)  If  the 
lockout  or  tagout  devices  must  be 
temporarily  removed  frtwrn  energy 
isolating  devices  and  the  machine  or 
equipment  must  be  energized  to  test  or 
position  the  machine,  equipment,  or 
component  thereof,  the  following 
sequence  of  actions  shall  be  followed: 

(A)  Clear  the  machine  or  equipment  of 
tools  and  materials  in  accordance  with 
paragraph  (dK7)(n  ofthis  section; 

(B)  Remove  employees  from  the 
machine  or  equipment  area  in 
accordance  with  paragraphs  (d)(7)(ii) 
and  (d)(7)(iii)  ofthis  section; 

(C)  Remove  the  lockout  or  tagout 
devices  as  specified  in  paragraph 
(d){7)(iv)  of  this  section; 

(D)  Eneigize  and  proceed  with  the 
testing  or  positioning;  and 

(E)  Deenergize  all  systems  and 
reapply  energy  control  measures  in 
accordance  with  paragraph  (dM6)  ofthis 
section  to  continue  the  servicing  or 
maintenance. 

(ii)  When  servicing  or  maintenance  is 
performed  by  a  crew,  craft,  department, 
or  other  group,  they  shall  use  a 
procedure  which  affords  the  employees 
a  level  of  protection  equivalent  to  that 
provided  by  the  implementation  of  a 
personal  lockout  or  tagout  device. 
Group  lockout  or  tagout  devices  shall  be 
used  in  accordance  with  the  procedures 
required  by  paragraphs  (d)(2)(iii) 
asd(d)(2)(iv)  of  this  section  including. 


but  not  limited  to.  dte  foUowing  specific 
leouirameDts: 

(A)  Primary  responsibiUty  shall  be 
vested  in  m  authorized  employee  for  a 
set  number  of  amployees  working  under 
the  protection  of  a  group  lockout  or 
tagout  device  (auch  as  an  operations 
lock); 

(B)  ProvisioD  shall  be  made  for  the 
authorized  aoapiovee  to  ascertain  the 
exposure  status  of  all  individual  group 
members  with  regard  to  the  lockout  or 
tagout  of  the  machine  or  equipment; 

(C)  When  more  than  one  crew,  craft, 
department,  or  other  group  is  involved, 
assignment  of  overall  )ob-associated 
lockout  or  tagout  control  responsibility 
shall  be  given  to  an  authorized 
employee  designated  to  coordinate 
affected  work  forces  and  ensure 
continuity  of  protection;  and 

P)  EacTi  authorized  employee  shall 
afiix  a  personal  lockout  or  tagout  device 
to  the  group  lockout  device,  group 
lockbox,  or  comparable  mechanism 
when  he  or  she  begins  work  and  shall 
remove  those  devices  when  he  or  she 
stops  working  on  the  machine  or 
equipment  being  serviced  or 
maintained. 

(iii)  Procedures  shall  be  used  during 
shift  or  personnel  changes  to  ensure  the 
continuity  of  lockout  or  tagout 
protection,  including  provision  for  the 
orderly  transfer  of  lockout  or  tagout 
device  protection  between  off-going  and 
on-coming  employees,  to  minimize  their 
exp>osure  to  hazards  from  the 
unexpected  energizing  or  start-up  of  the 
machine  or  equipment  or  from  the 
release  of  stored  energy- 
Civ)  Whenever  outside  servicing 
personnel  are  to  be  engaged  in  activities 
covered  by  paragraph  (d)  of  this  section, 
the  on-site  employer  and  the  outside 
employer  shall  inform  each  other  of 
their  respective  lockout  or  tagout 
procedures,  and  each  employer  shall 
ensure  that  his  or  her  personnel 
understand  and  comply  with 
restrictions  and  prohibitions  of  the 
energy  control  procedures  being  used. 

(v)  If  energy  isolating  devices  are 
installed  in  a  central  location  under  the 
exclusive  control  of  a  system  operator, 
the  following  requirements  apply: 

(A)*The  employer  shall  use  a 
procedure  that  aHords  employees  a  level 
of  protection  equivalent  to  that  provided 
by  the  implementation  of  a  personal 
lockout  or  tagout  device. 

(B)  The  system  operator  shall  place 
and  remove  lockout  and  tagout  oevioes 
in  place  of  the  authorized  employee 
under  paragraphs  (d)(4).  (d)(6)(iv}  and 
(d)(7)(lv)  of  this  section. 

(C)  Provisions  shall  be  made  to 
identify  the  authorized  employee  who  ik 
reqransibia  for  (that  is.  being  protected 
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by)  the  lockout  or  tagout  device,  to 
transfer  responsibility  for  lockout  and 
tagout  devices,  and  to  ensure  that  an 
authorized  employee  requesting 
removal  or  transfer  of  a  lockout  or 
tagout  device  is  the  one  responsible  for 
it  before  the  device  is  removed  or 
transferred. 

(e)  Enclosed  spaces.  This  paragraph 
covers  enclosed  spaces  that  may  be 
entered  by  employees.  It  does  not  apply 
to  vented  vaults  if  a  determination  is 
made  that  the  ventilation  system  is 
operating  to  protect  employees  before 
they  enter  the  space.  This  paragraph 
applies  to  routine  entry  into  enclosed 
spaces  in  lieu  of  the  permit-space  entry 
requirements  contained  in  paragraphs 
(d)  through  (k)  of  §  1910.146  of  this  Part. 
If.  after  the  precautions  given  in 
paragraphs  (e)  and  (t)  of  this  section  are 
taken,  the  hazards  remaining  in  the 
enclosed  space  endanger  the  life  of  an 
entrant  or  could  interfere  with  escape 
from  the  space,  then  entry  into  the 
enclosed  space  shall  meet  the  permit- 
space  entry  requirements  of  paragraphs 
(d)  through  (k)  of  §  1910.146  of  this  Part. 

Note:  Entries  into  enclosed  spaces 
conducted  in  accordance  with  the  jjermit- 
space  entry  requirements  of  ftaragraphs  (d) 
through  (k)  of  §  1910.146  of  this  Part  are 
considered  as  complying  with  paragraph  (e) 
of  this  section. 

(1)  Safe  work  practices.  The  employer 
shall  ensure  the  use  of  safe  work 
practices  for  entry  into  and  work  in 
enclosed  spaces  and  for  rescue  of 
employees  from  such  spiaces. 

(2)  Training.  Employees  who  enter 
enclosed  spaces  or  who  serve  as 
attendants  shall  be  trained  in  the 
hazards  of  enclosed  space  entry,  in 
enclosed  space  entry  procedures,  and  in 
enclosed  space  rescue  procedures. 

(3)  Rescue  equipment.  Employers 
shall  provide  equipment  to  ensure  the 
prompt  and  safe  rescue  of  employees 
from  the  enclosed  space. 

(4)  Evaluation  of  potential  hazards. 
Before  any  entrance  cover  to  an 
enclosed  space  is  removed,  the 
employer  shall  determine  whether  it  is 
safe  to  do  so  by  checking  for  the 
presence  of  any  atmospheric  pressiue  or 
temperature  differences  and  by 
evaluating  whether  there  might  be  a 
hazardous  atmosphere  in  the  space.  Any 
conditions  making  it  unsafe  to  remove 
the  cover  shall  be  eliminated  before  the 
cover  is  removed. 

Note:  The  evaluation  called  for  in  this 
paragraph  may  take  the  form  of  a  check  of  the 
conditions  expected  to  be  in  the  enclosed 
space.  For  example,  the  cover  could  be 
checked  to  see  ifit  is  hot  and,  if  it  is  fostened 
in  place,  could  be  loosened  gradually  to 
release  any  residual  pressure.  A 
determination  roust  also  be  made  of  whether 


conditions  at  the  site  could  cause  a 
hazardous  atmosphere,  such  as  an  oxygen 
deficient  or  flammable  atmosphere,  to 
develop  within  the  space. 

(5)  Removal  of  covers.  When  covers 
are  removed  from  enclosed  spaces,  the 
opening  shall  be  promptly  guarded  by  a 
railing,  temporary  cover,  or  other  barrier 
intended  to  prevent  an  accidental  fall 
through  the  opening  and  to  protect 
employees  working  in  the  space  from 
objects  entering  the  space. 

(6)  Hazardous  atmosphere. 
Employees  may  not  enter  any  enclosed 
space  while  it  contains  a  hazardous 
atmosphere,  unless  the  entry  conforms 
to  the  generic  permit-required  confined 
spaces  standard  in  §  1910.146  of  this 
Part. 

Note:  The  term  "entry"  is  defined  in 
§  1910.146(b)  of  this  Part. 

(7)  Attendants.  While  work  is  being 
performed  in  the  enclosed  space,  a 
person  with  first  aid  training  meeting 
paragraph  (b)  of  this  section  shall  be 
immediately  available  outside  the 
enclosed  space  to  render  emergency 
assistance  if  there  is  reason  to  believe 
that  a  hazard  may  exist  in  the  space  or 
if  a  hazard  exists  because  of  traffic 
patterns  in  the  area  of  the  opening  used 
for  entry.  That  person  is  not  precluded 
from  performing  other  duties  outside 
the  enclosed  space  if  these  duties  do  not 
distract  the  attendant  from  monitoring 
employees  within  the  space. 

Note:  See  paragraph  of  this  section  for 
additional  requirements  on  attendants  for 
work  in  manholes. 

(8)  Calibration  of  test  instruments. 
Test  instnmients  used  to  monitor 
atmospheres  in  enclosed  spaces  shall  be 
kept  in  calibration,  with  a  minimum 
accuracy  of  ±10  percent. 

(9)  Testing  for  oxygen  deficiency. 
Before  an  employee  enters  an  enclosed 
space,  the  internal  atmosphere  shall  be 
tested  for  oxygen  deficiency  with  a 
direct-reading  meter  or  similar 
instrument,  capable  of  collection  and 
immediate  analysis  of  data  samples 
without  the  need  for  off-site  evaluation. 
If  continuous  forced  air  ventilation  is 
provided,  testing  is  not  required 
provided  that  the  procedures  used 
ensure  that  employees  are  not  exposed 
to  the  hazards  posed  by  oxygen 
deficiency. 

(10)  Testing  for  flammable  gases  and 
vapors.  Before  an  employee  inters  an 
enclosed  space,  the  internal  atmosphere 
shall  be  tested  for  flammable  gases  and 
vapors  with  a  direct-reading  meter  or 
similar  instrument  capable  of  collection 
and  immediate  analysis  of  data  samples 
without  the  need  for  ofT-site  evaluation. 
This  test  shall  be  performed  after  the 
oxygen  testing  and  ventilation  required 


by  paragraph  (e)(9)  of  this  section 
demonstrate  that  there  is  sufficient 
oxygen  to  ensure  the  accuracy  of  the  test 
for  flammability. 

(11)  Ventilation  and  monitoring.  If 
flammable  gases  or  vapors  are  detected 
or  if  an  oxygen  deficiency  is  found, 
forced  air  ventilation  shall  be  used  to 
maintain  oxygen  at  a  safe  level  and  to 
prevent  a  hazardous  concentration  of 
flammable  gases  and  vapors  from 
accumulating.  A  continuous  monitoring 
program  to  ensure  that  no  increase  in 
flammable  gas  or  vapor  concentration 
occurs  may  be  followed  in  lieu  of 
ventilation,  if  flammable  gases  or  vapors 
are  detected  at  safe  levels. 

Note:  See  the  definition  of  hazardous 
atmosphere  for  guidance  in  determining 
whether  or  not  a  given  concentration  of  a 
substances  is  considered  to  be  hazardous. 

(12)  Specific  ventilation  requirements. 
If  continuous  forced  air  ventilation  is 
used,  it  shall  begin  before  entry  is  made 
and  shall  be  maintained  long  enough  to 
ensure  that  a  safe  atmosphere  exists 
before  employees  are  allowed  to  enter 
the  work  area.  The  forced  air  ventilation 
shall  be  so  directed  as  to  ventilate  the 
immediate  area  where  employees  are 
present  within  the  enclosed  space  and 
shall  continue  until  all  employees  leave 
the  enclosed  space. 

(13)  Air  supply.  The  air  supply  for  the 
continuous  forced  air  ventilation  shall 
be  from  a  clean  source  and  may  not 
increase  the  hazards  in  the  enclosed 
space. 

(14)  Open  flames.  If  open  flames  are 
used  in  enclosed  spaces,  a  test  for 
flammable  gases  and  vapors  shall  be 
made  immediately  before  the  open 
flame  deviqe  is  used  and  at  least  once 
per  hour  while  the  device  is  used  in  the 
space.  Testing  shall  be  conducted  more 
frequently  if  conditionspresent  in  the 
enclosed  space  indicateu^at  once  per 
hour  is  insufficient  to  dete^Vhaz«u"dous 
accumulations  of  flammable  g^ses  or 
vapors. 

Note:  See  the  definition  of  hazardous 
atmosphere  for  guidance  in  determining 
whether  or  not  a  given  concentration  of  a 
substances  is  considered  to  be  hazardous. 

(f)  Excavations.  Excavation  operations 
shall  comply  with  Subpart  P  of  Part 
1926  of  this  chapter. 

(g)  Personal  protective  equipment.  (1) 
General.  Personal  protective  equipment 
shall  meet  the  requirements  of  Subpart 
I  of  this  Part. 

(2)  Fall  protection,  (i)  Personal  fall 
arrest  equipment  shall  meet  the 
requirements  of  Subpart  E  of  Part  1926 
of  this  Chapter. 

(ii)  Body  belts  and  safety  straps  for 
work  positioning  shall  meet  the 
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requirements  of  §  1926.959  of  this 
Chapter. 

(iii)  Body  behs,  safety  straps, 
lanyards,  lifelines,  and  body  harnesses 
shall  be  inspected  before  use  each  day 
to  determine  that  the  equipment  is  in 
safe  working  condition.  Defective 
equipment  may  not  be  used. 

(ivj  Lifelines  shall  be  protected 
against  being  cut  or  abraded. 

(v)  Fall  arrest  equipment,  work 
positioning  equipment,  or  travel 
restricting  eqxiipment  shall  be  used  by 
employees  working  at  elevated  locations 
more  than  4  feet  (1.2  m)  above  the 
ground  on  poles,  towers,  or  similar 
structures  if  other  fall  protection  has  not 
been  provided.  The  use  of  fall 
protection  equipment  is  not  required  to 
be  used  by  a  qualified  employee 
climbing  or  changing  location  on  poles, 
towers,  or  similar  structures,  unless 
conditions,  such  as,  but  not  limited  to, 
ice,  high  winds,  the  design  of  the 
structure  (for  example,  no  provision  for 
holding  on  with  hands),  or  the  presence 
of  contaminants  on  the  structure,  could 
cause  the  employee  to  lose  his  or)ier 
grip  or  footing. 

Note  1:  This  paragraph  applies  to 
st.njdures  that  support  overhead  electric 
power  generation,  transmission,  and 
distribution  lines  and  equipment  It  does  not 
apply  to  portions  of  buildings,  such  as 
loading  docks,  to  electric  equipment,  such  as 
transformers  and  capacitors,  nor  to  aerial 
lifts.  Requirements  for  fall  protection 
associated  with  walking  and  working 
surfaces  are  contained  in  Subpart  D  of  this 
Part:  requirements  fcjr  fall  protection 
associated  with  aerial  lifts  are  contained  in 
S  1910.67  of  this  Part 

Note  2:  Employees  undergoing  training  are 
not  considered  "qualified  employees"  for  the 
purposes  of  this  provision.  Unqualified 
employees  (including  trainees)  are  required 
to  use  fall  protection  any  time  they  are  more 
than  4  feet  (1.2  m)  above  the  ground. 

(vi)  The  following  requirements  apply 
to  oersonal  fall  arrest  systems: 

(A)  When  stopping  or  arresting  a  fall, 
personal  fall  arrest  systems  shall  limit 
the  maximum  arresting  force  on  an 
empioyee  to  900  pounds  (4  kN)  if  used 
with  a  body  belt. 

(B)  When  stopping  or  arresting  a  fall, 
personal  fall  arrest  systems  shall  limit 
the  maximum  arresting  force  on  an 
employee  to  1800  pounds  (8  kN)  if  used 
with  a  body  harness. 

(C)  Personal  fall  arrest  systems  shall 
be  ringed  such  that  an  employee  can 
neither  firee  fall  more  than  6  feet  (1.8  m) 
nor  contact  any  lower  level. 

(vii)  If  vertical  lifelines  or  droplines 
are  used,  not  more  than  one  employee 
may  be  attached  to  any  one  lifeline. 

(viii)  Snaphooks  may  not  be 
connected  to  loops  made  in  webbing- 
type  lanyards. 


(ix)  Snaphooks  may  not  be  connected 
to  each  other. 

(h)  Ladders,  piatforms.  step  bolts,  and 
manhole  steps.  (1)  General. 
Requirements  for  ladders  contained  in 
Subpart  D  of  this  Part  apply,  except  as 
specifically  noted  in  paragraph  (h)(2)  of 
this  section. 

(2)  Special  ladders  and  platforms. 
Portable  ladders  and  platforms  used  on 
structures  or  conductors  in  conjunction 
with  overhead  line  work  need  not  meet 
paragraphs  (d)(2)(i)  and  (d)(2)(iii)  of 

§  1910.25  of  this  Part  or  paragraph 
(c)(3)(iii)  of  §  1910.26  of  this  Part. 
However,  these  ladders  and  platforms 
shall  meet  the  following  requirements: 

(i)  Ladders  and  platfonns  shall  be 
secured  to  prevent  their  becoming 
accidentally  dislodged. 

(ii)  Ladders  and  platforms  may  not  be 
loaded  in  excess  of  the  working  loads 
for  which  they  are  designed. 

(iii)  Ladders  and  platforms  may  be 
used  only  in  applications  for  which  they 
were  designed. 

(iv)  In  the  configurations  in  which 
they  are  used,  ladders  and  platforms 
shall  be  capable  of  supporting  without 
failure  at  least  2.5  times  the  maximum 
intended  load. 

(3)  Conductive  ladders.  Portable  metal 
ladders  and  other  portable  conductive 
ladders  may  not  be  used  near  exposed 
energized  lines  or  equipment.  However, 
in  specialized  high-voltage  work, 
conductive  ladders  shall  be  used  where 
the  employer  can  demon.strate  that 
nonconductive  ladders  would  present  a 
greater  hazard  than  conductive  ladders. 

(i)  Hand  and  portable  power  tools.  (1) 
General.  Paragraph  <i)(2)  of  this  section 
applies  to  electric  equipment  connected 
by  cord  and  plug.  Paragraph  (i)(3)  of  this 
section  applies  to  portable  and  vehicle- 
mounted  generators  used  to  supply 
cord-and  plug-connected  equipment. 
Paragraph  (i)(4)  of  this  section  applies  to 
hydraulic  and  pneumatic  tools. 

(2)  Cord-  ana  plug-connected 
equipment.  (1)  Cord-and  plug-connected 
equipment  supplied  by  premises  wiring 
is  covered  by  Subpart  S  of  this  Part. 

(ii)  Any  cord-  and  plug-connected 
equipment  supplied  by  other  than 
premises  wiring  shall  comply  with  one 
of  the  following  in  lieu  of 
§  1910.243(a)(5)  of  this  Part: 

(A)  It  shall  be  equipped  with  a  cord 
containing  an  equipment  groiinding 
conductor  connected  to  the  tool  frame 
and  to  a  means  for  grounding  the  other 
end  (however,  this  option  may  not  be 
u.sed  where  the  introduction  of  the 
ground  into  the  work  environment 
increases  the  hazard  to  an  employee);  or 

(B)  It  shall  be  of  the  double-insulated 
type  conforming  to  Subpart  S  of  this 
Part;  or 


(C)  It  shall  be  coonecied  to  the  power 
supply  through  an  isolating  transformer 
with  an  ungrounded  secondary. 

(3)  PoiUtbl*  and  vehicle-mounted 
generators.  Portable  and  vehicle- 
mounted  generators  used  to  supply 
cord-  and  plug-connected  equipment 
shall  meet  the  following  requirements: 

(i)  The  generator  may  only  supply 
equipment  located  on  the  generator  or 
the  vehicle  and  cord-  and  plug- 
connected  equipment  through 
receptacles  mounted  on  the  generator  or 
the  vehicle. 

(ii)  The  non-current-carrying  metal 
parts  of  equipment  and  the  equipment 
grounding  conductor  terminals  of  the 
receptacles  shall  be  bonded  to  the 
generator  frame. 

(iii)  In  the  case  of  vehicle-mounted 
generators,  the  frame  of  the  generator 
shall  be  bonded  to  the  vehicle  frame. 

(iv)  Any  neutral  conductor  shall  be 
bonded  to  the  generator  frame. 

(4)  Hydraulic  and  pneumatic  tools,  (i) 
Safe  operating  pressures  for  hydraulic 
and  pneumatic  tools,  hoses,  valves, 
pipes,  filters,  and  fittings  may  not  be 
exceeded. 

Note:  If  any  hazardous  d-fects  arc  present, 
no  operating  pressure  would  be  safe,  and  the 
hydraulic  or  pneumatic  equipment  involved 
may  ool  be  used.  In  the  absence  of  defects, 
the  maximum  rated  operating  pressure  is  the 
maximum  safe  pressure. 

(ii)  A  hydraulic  or  pneumatic  tool 
used  where  it  may  contact  exposed  live 
parts  shall  be  designed  and  maintained 
for  such  use. 

(iii)  The  hydraulic  system  supplying  a 
hydraulic  tool  used  where  it  may 
contact  exposed  live  parts  shall  provide 
protection  against  loss  of  insulating 
value  for  the  voltage  involved  due  to  the 
formation  of  a  partial  vacuum  in  the 
hydraulic  line. 

NatK  Hydraulic  lines  without  check  valves 
having  a  separation  of  more  than  35  feet  (10.7 
m)  between  the  oil  reservoir  and  the  upper 
end  of  the  hydiaulic  system  promote  the 
formation  of  a  partial  vacuum. 

(iv)  A  pneinnatic  tool  used  on 
energized  electrical  lines  or  equipment 
or  used  where  it  may  contact  exposed 
live  parts  shall  provide  protection 
against  the  accumulation  of  moisttire  in 
the  air  supply. 

(v)  Pressure  shall  be  released  before 
connections  are  broken,  unless  quick 
acting,  self-closing  connectors  are  used. 
Hoses  may  not  be  kinked. 

(vi)  Employees  may  not  use  any  part 
of  their  bodies  to  locate  or  attempt  to 
stop  a  hydraulic  leak. 

(j)  Live- line  tools.  (1)  Design  of  tools. 
Live-line  tool  rods,  tubes,  and  poles 
shall  be  designed  and  constructed  to 
withstand  the  following  minimum  tests: 
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(i)  100,000  volts  per  foot  (3281  volts 
per  centimeter)  of  length  for  5  minutes 
if  the  tool  is  made  of  fiberglass- 
reinforced  plastic  (FRP).  or 

(ii)  75.000  volts  per  foot  (2461  volts 
per  centimeter)  of  length  for  3  minutes 
if  the  tool  is  made  of  wood,  or 

(iii)  Other  tests  that  the  employer  can 
demonstrate  are  equivalent.  | 

Note:  Live-line  tools  using  rod  and  tube 
that  meet  ASTM  F711-89,  Standard 
Specification  for  Fiberglass-Reinforced 
Plastic  (FRP)  Rod  and  Tube  Usedin  Live- 
Line  Tools,  conform  to  paragraph  (j)(l)(i)  of 
this  section. 

(2)  Condition  of  tools.  (!)  Each  live- 
line  tool  shall  be  wi{}ed  clean  and 
visually  inspected  for  defects  before  use 
each  day. 

(ii)  If  any  defect  or  contamination  that 
could  adversely  affect  the  insulating 
qualities  or  mechanical  integrity  of  the 
live-line  tool  is  present  after  wiping,  the 
tool  shall  be  removed  from  service  and 
examined  and  tested  according  to 
paragraph  (i)(2)(iii)  of  this  section  before 
being  returned  to  service. 

(iii)  Live-line  tools  used  for  primary- 
employee  protection  shall  be  removed 
from  service  every  2  years  and 
whenever  required  under  paragraph 
(j)(2)(ii)  of  this  section  for  examination, 
cleaning,  repair,  and  testing  as  follows: 

(A)  Each  tool  shall  be  thoroughly 
examined  for  defects. 

(B)  If  a  defect  or  contamination  that 
could  adversely  affect  the  insulating 
qualities  or  mechanical  integrity  of  the 
live-line  tool  is  found,  the  tool  shall  be 
repaired  and  refmished  or  shall  be 
permanently  removed  from  service.  If 
no  such  defect  or  contamination  is 
found,  the  tool  shall  be  cleaned  and 
waxed. 

(C)  The  tool  shall  be  tested  in 
accordance  with  paragraphs  (j)(2)(iii)(D) 
and  (j)(2)(iii)(E)  of  this  section  under  the 
following  conditions: 

(J)  Af^er  the  tool  has  been  repaired  or 
refinished:  and 

(2)  After  the  examination  if  repair  or 
refinishing  is  not  performed,  unless  the 
tool  is  made  of  FRP  rod  or  foam-filled 
FRP  tube  and  the  employer  can 
demonstrate  that  the  tool  has  no  defects 
that  could  cause  it  to  fail  in  use. 

(D)  The  test  method  used  shall  be 
designed  to  verify  the  tool's  integrity 
along  its  entire  working  length  and,  if 
the  tool  is  made  of  fiberglass-reinforced 
plastic,  its  integrity  under  wet 
conditions. 

(E)  The  voltage  applied  during  the 
tests  shall  be  as  follows: 

(7)  75,000  volts  per  foot  (2461  volts 
per  centimeter)  of  length  for  1  minute  if 
the  tool  is  made  of  fiberglass,  or 


(2)  50,000  volts  per  foot  (1640  volts 
per  centimeter)  of  length  for  1  minute  if 
the  tool  is  made  of  wood,  or 

[3]  Other  tests  that  the  employer  can 
demonstrate  are  equivalent. 

Note:  Guidelines  for  the  examination, 
cleaning,  repairing,  and  in-service  testing  of 
live-line  tools  are  contained  in  the  Institute 
of  Electrical  and  Electronics  Engineers  Guide 
for  In-Service  Maintenance  and  Electrical 
Testing  of  Live-Line  Tools,  IEEE  Std.  97&- 
1984. 

(k)  Materials  handling  and  storage.  (1) 
General.  Material  handling  and  storage 
shall  conform  to  the  requirements  of 
Suboart  N  of  this  Part. 

(2)  Materials  storage  near  energized 
lines  or  equipment,  (i)  In  areas  not 
restricted  to  qualified  persons  only, 
materials  or  equipment  may  not  be 
stored  closer  to  energized  lines  or 
exposed  energized  parts  of  equipment 
than  the  following  distances  plus  an 
amount  providing  for  the  maximum  sag 
and  side  swing  of  all  conductors  and 
providing  for  the  height  and  movement 
of  material  handling  equipment: 

(A)  For  lines  and  equipment 
energized  at  50  kV  or  less,  the  distance 
is  10  feet  (305  cm). 

(B)  For  lines  and  equipment  energized 
at  more  than  50  kV,  the  distance  is  10 
feet  (305  cm)  plus  4  inches  (10  cm)  for 
every  10  kV  over  50  kV. 

(ii)  In  areas  restricted  to  qualified 
employees,  material  may  not  be  stored 
within  the  working  space  about 
energized  lines  or  equipment.  • 

Note:  Requirements  for  the  size  of  the 
working  space  are  contained  in  paragraphs 
(u)(l)  and  (v)(3)  of  this  section. 

(1)  Working  on  or  near  exposed 
energized  parts.  This  paragraph  applies 
to  work  on  exposed  live  parts,  or  near 
enough  to  them,  to  expose  the  employee 
to  any  hazard  they  present. 

(1)  General.  Only  qualified  employees 
may  work  on  or  with  exposed  energized 
lines  or  parts  of  equipment.  Only 
qualified  employees  may  work  in  areas 
containing  unguarded,  uninsulated 
energized  lines  or  parts  of  equipment 
operating  at  50  volts  or  more.  Electric 
lines  and  equipment  shall  be  considered 
and  treated  as  energized  unless  the 
provisions  of  paragraph  (d)  or  paragraph 
(m)  of  this  section  have  been  followed. 

(i)  Except  as  provided  in  paragraph 
(l)(l)(ii)  of  this  section,  at  least  two 
employees  shall  be  present  while  the 
following  types  of  woric  are  being 
performed: 

(A)  Installation,  removal,  or  repair  of 
lines  that  are  energized  at  more  than  600 
volts, 

(B)  Installation,  removal,  or  repair  of 
deenergized  lines  if  an  employee  is 
exposed  to  contact  with  other  parts 
energized  at  more  than  600  volts. 


(C)  Installation,  removal,  or  repair  of 
equipment,  such  as  transformers, 
capacitors,  and  regulators,  if  an 
employee  is  exposed  to  contact  with 
parts  energized  at  more  than  600  volts. 

(D)  Work  involving  the  use  of 
mechanical  equipment,  other  than 
insulated  aerial  lifts,  near  parts 
energized  at  more  than  600  volts,  and 

(E)  Other  work  that  exposes  an 
employee  to  electrical  hazards  greater 
than  or  equal  to  those  posed  by 
operations  that  are  specifically  listed  in 
paragraphs  (l)(l)(i)(A)  through 
(l)(l)(i)(D)  of  this  section. 

(ii)  Paragraph  (l)(l)(i)  of  this  section 
does  not  apply  to  the  following 
operations: 

(A)  Routine  switching  of  circuits,  if 
the  employer  can  demonstrate  that 
conditions  at  the  site  allow  this  work  to 
be  performed  safely. 

(B)  Work  performed  with  live-line 
tools  if  the  employee  is  positioned  so 
that  he  or  she  is  neither  within  reach  of 
nor  otherwise  exposed  to  contact  with 
energized  parts,  and 

(C)  Emergency  repairs  to  the  extent 
necessary  to  safeguard  the  general 
public. 

(2)  Minimum  approach  distances.  The 
employer  shall  ensure  that  no  employee 
approaches  or  takes  any  conductive 
object  closer  to  exposed  energized  parts 
than  set  forth  in  Table  R-6  through 
Table  R-10,  unless: 

(i)  The  employee  is  insulated  from  the 
energized  part  (insulating  gloves  or 
insulating  gloves  and  sleeves  worn  in 
accordance  with  paragraph  (1)(3)  of  this 
section  are  considered  insulation  of  the 
employee  only  with  regard  to  the 
energized  part  upon  which  work  is 
being  performed),  or 

(ii)  The  energized  part  is  insulated 
from  the  employee  and  from  any  other 
conductive  object  at  a  different 
potential,  or 

(iii)  The  employee  is  insulated  from 
any  other  exposed  conductive  object,  as 
during  live-line  bare-hand  work. 

Note:  Paragraphs  (v)(5)(i)  and  of  this 
section  contain  requirements  for  the  guarding 
and  isolation  of  live  parts.  Parts  of  electric 
circuits  that  meet  these  two  provisions  are 
not  considered  as  "ex{x>sed"  unless  a  guard 
is  removed  or  an  employee  enters  the  space 
intended  to  provide  isolation  from  the  live 
parts. 

(3)  Type  of  insulation.  If  the  employee 
is  to  be  insulated  from  energized  parts 
by  the  use  of  insulating  gloves  (under 
paragraph  (l)(2)(i)  of  this  section), 
insulating  sleeves  shall  also  be  used. 
However,  insulating  sleeves  need  not  be 
used  under  the  following  conditions: 

(i)  If  exposed  energized  parts  on 
which  work  is  not  being  performed  are 
insulated  fi-om  the  employee  and 
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(ii)  If  such  insulation  is  placed  from 
a  position  not  exposing  the  employee's 
upper  arm  to  contact  with  other 
energized  parts. 

(4)  Working  position.  The  employer 
shall  ensure  that  each  employee,  to  the 
extent  that  othersafety-related 
conditions  at  the  worksite  permit,  works 
in  a  position  from  which  a  slip  or  shock 
will  not  bring  the  employee's  body  into 
contact  with  exposed,  uninsulated  parts 
energized  at  a  potential  different  from 
the  employee. 

(5)  Making  connections.  The  employer 
shall  ensure  that  connections  are  made 
as  follows: 

(i)  In  connecting  deenergized 
equipment  or  lines  to  an  energized 
circuit  by  means  of  a  conducting  wire  or 
device,  an  employee  shall  first  attach 
the  wire  to  the  deenergized  part; 

(ii)  When  disconnecting  equipment  or 
lines  from  an  energized  circuit  by  means 
of  a  conducting  wire  or  device,  an 
employee  shall  remove  the  source  end 
first;  and 

(iii)  When  lines  or  equipment  are 
connected  to  or  disconnected  from 
energized  circuits,  loose  conductors 
shall  be  kept  away  from  exposed 
energized  parts. 

(6)  Apparel,  (i)  When  work  is 
performed  within  reaching  distance  of 
exposed  energized  parts  of  equipment, 
the  employer  shall  ensure  that  each 
employee  removes  or  renders 
nonconductive  all  exposed  conductive 
articles,  such  as  key  or  watch  chains, 
rings,  or  wrist  watches  or  bands,  unless 
such  articles  do  not  increase  the  hazards 
associated  with  contact  with  the 
energized  parts. 

(ii)  The  employer  shall  train  each 
employee  who  is  exposed  to  the  hazards 


of  flames  or  electric  arcs  in  the  hazards 
involved. 

(iii)  The  employer  shall  ensure  that 
each  employee  who  is  exposed  to  the 
hazards  of  flames  or  electric  arcs  does 
not  wear  clothing  that,  when  exposed  to 
flames  or  electric  arcs,  could  increase 
the  extent  of  injury  that  would  be 
sustained  by  the  employee. 

Note:  Clothing  made  from  the  following 
types  of  fabrics,  either  alone  or  in  blends,  is 
prohibited  by  this  paragraph,  unless  the 
employer  can  demonsU^te  that  the  fabric  has 
been  treated  to  withstand  the  conditions  that 
may  be  encountered  or  that  the  clothing  is 
worn  in  such  a  manner  as  to  eliminate  the 
hazard  involved:  acetate,  nylon,  polyester, 
rayon. 

(7)  Fuse  handling.  When  fuses  must 
be  installed  or  removed  with  one  or 
both  terminals  energized  at  more  than 
300  vohs  or  with  exposed  parts 
energized  at  more  than  50  volts,  the 
employer  shall  ensure  that  tools  or 
gloves  rated  for  the  voltage  are  used. 
When  expulsion-type  fuses  are  installed 
with  one  or  both  terminals  energized  at 
more  than  300  volts,  the  employer  shall 
ensure  that  each  employee  wears  eye 
protection  meeting  the  requirements  of 
Subpart  I  of  this  Part,  uses  a  tool  rated 
for  the  vohage.  and  is  clear  of  the 
exhaust  path  of  the  fuse  barrel. 

(8)  Covered  (noninsulated) 
conductors.  The  requirements  of  this 
section  which  pertain  to  the  hazards  of 
exposed  live  parts  also  apply  when 
work  is  performed  in  the  proximity  of 
covered  (noninsulated)  wires. 

(9)  Noncurrent-canying  metal  parts. 
Noncurrent-carrying  metal  parts  of 
equipment  or  devices,  such  as 
transformer  casfes  and  circuit  breaker 
housings,  shall  be  treated  as  energized 


at  the  highest  voltage  to  which  they  ar« 
exposed,  unless  the  employer  inspects 
the  installation  and  determines  that 
these  parts  are  grounded  before  work  is 
performed. 

(10)  Opening  circuits  under  load. 
Devices  used  to  open  circuits  under 
load  conditions  shall  be  designed  to 
interrupt  the  current  involved. 

Table  R-6.— AC  Live-Une  Work 
Minimum  Approach  Distance 


Nominal 

vottage  m 

kilovotts 

phase  to 

phase 


Distance 


Phase  to 
ground  expo- 
sure 


(tt-in) 


0.05  to  1.0 
1.1  to  15.0 
15.1  to 

36.0  

36.1  to 

46.0  

46.1  to 

72.5  

72.6  to  121 
138  to  145 
161  to  169 
230  to  242 
345  to  362 
500  to  560 
765  to  800 


2-1 

2-4 

2-7 

3-0 
3-2 
3-7 
4-0 
5-3 
8-6 
11-3 
14-11 


(m) 


(*) 
0.64 

0.72 

0.77 

0.90 
0.95 
1.09 
^22 
1.59 
2.59 
3.42 
4.53 


Phase  to 
phase  expo- 
sure 


(ftnn)        (m) 


2-2 

2-7 

2-10 

3-6 

4-3 

4-11 

5-8 

7-6 

12-6 

18-1 

2fr-0 


C) 
066 

0.77 

0.85 

1.05 
1.29 
1.50 
1.71 
2.27 
3.80 
550 
791 


Note  1  :  These  distances  take  into  consider- 
ation ttie  highest  switchir>g  surge  an  employee 
will  be  exposed  to  on  any  system  with  air  as 
the  insulating  medium  and  the  maximum 
voltages  shown. 

Note  2;  The  clear  live^ine  tool  distance 
shall  equal  or  exceed  the  values  tor  the  indi- 
cated voltage  ranges. 

Note  3:  See  Appendix  B  of  this  pari  for  in- 
formation on  how  the  minimum  approach  dis- 
tar^es  listed  in  the  tat)les  were  derived. 

*  Avoid  contact. 


Table  R-7.— AC  Live-Line  Work  Minimum  Approach  Distance  With  Overvoltage  Factor  Phase-to-Ground 

Exposure 


Maximum  an- 
ticipated  per- 
unit  transient 
overvoltage 

Distance  in  feet-inches 

Maximum  phase-to-phase  vottage  in  kilovotts 

121 

145 

169 

242 

362 

552 

800 

1.5 

6-0 
6-6 
7-0 
7-7 
8-1 
8-9 

9-11 
10-6 
11-3 

1.6 

-^fb^ 

1.7 

1.8 

>■•■••••■■■. .a 

"" 

11-6 

1.9 

2-6 
2-6 
2-7 
2-8 
2-9 
2-9 
2-10 
2-11 
3-0 
3-1 

12-8 

13-9 

14-11 

2.0 
2.1 

2-9 
2-10 
2-11 

3-0 

y-^ 

3-2 
3-3 
3-4 
3-5 
3-6 

3-0 
3-2 

3-3 
3-4 
3-6 
3-6 
3-8 
3-9 
3-10 
3-11 

3-10 
4-0 
4-1 
4-3 
4-5 
4-6 
4-« 
4-10 
4-11 
5-1 

5-3 
5-5 
5-9 
6-1 
6-4 
6^ 
7-1 
7-6 
7-9 
8-2 

2.2 

- 

2.3 

2.4 

2.5 

2.6 

... 

2.7 

2.8 

2.9 
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Table  R-7.— AC  Live-Line  Work  Minimum  Approach  Distance  With  Overvoltage  Factor  Phase-to-Grouno 

Exposure — Continued 


AXaxKnuffi  an- 

Distance  in  feet-inches 

tiapated  per- 
unit  transtent 

Maximum  phase-to-phase  voltage  in  kitovofts 

ove>volta9e 

121 

145 

ie9 

242 

362 

552 

BOO 

3jO 

3-2 

3-7 

4-0 

5-3 

8-6 





NOTE  1:  The  distance  specified  in  (his  table  may  be  applied  only  where  the  maximum  antiotpated  per-unit  transMrt  overvoltage  has  been  deter- 
mined by  engineering  analysis  and  has  been  supplied  by  the  employer.  Table  R-6  appUes  otherwise. 

NOTE  2-.  Tlie  (feslanoes  ajedfied  m  ttus  tabte  are  the  an.  tsare+iand,  and  irve-hne  tool  distances. 

Not€  3:  See  Appendw  8  oi  the  (iart  lor  information  on  tww  the  minimum  approach  drstances  listed  in  ttie  tabtes  were  denved  and  on  tx>w  to 
calculate  revised  minimum  approach  distances  based  on  »te  cortrol  ot  transter*  overvottages. 

Table  R-8.— AC  Live-Line  Work  Minimum  Approach  Distance  With  Overvoltage  Factor  Phase-to-Phase 

Exposure 


MflMtH^UfA  WV 

Distance  in  feet-inches 

ttopatedper- 

Maaimum  phase-4o-pha5e  vottage  in 

kitovolts 

overvotege 

121 

145 

169 

242 

362 

552 

600 

^S 

-•■ — 

6^1 
6-3 
6-4 
6-6 
6-7 
6^ 
6-11 
7-0 
7-2 
7-4 
7-6 

7-4 

6^ 

10-2 

11-7 
13-2 

14-10 
15-7 
16-4 
17-2 
18-1 

12-1 

1  6 

- 

— 

14-6 

1.7 



17-2 

1J 

1^11 

l.» 

8-7 
8-10 
9-2 
9-6 
9-11 
10-4 
10-9 
11-2 
11-7 
12-1 
12-6 

22-11 

2.0 
2.1 
22 

2.3 
2.4 
2.5 

3-7 
3-7 

3-e 
3-e 

3-10 
3-11 
4-0 
4-1 
4-1 
4-2 
4-3 

4-1 
4-2 
4-3 
4^ 
4-5 
4-6 
4-7 
4-8 
4-9 
4-10 
4-11 

4-8 
4-B 
4-10 
4-11 
5-0 
5-2 
5-3 
5-4 
5-6 
5-6 
5-8 

26-0 

2.6 
27 

• — 

" — 

23 
3i) 





NOTE  1 :  The  dBtarx^  specified  tn  ttvs  table  may  tie  applied  only  wtiere  the  mammum  ambapated  per-unit  transient  overvoltage  tuis  t>een  deter- 
nrwiad  by  angneenng  analysis  and  has  beer  supplied  by  the  snployer.  Table  R-6  applies  otherwise. 

NOTE  2:  The  distances  speotied  tn  this  table  are  the  air,  t^are-nand.  arxl  Itve-Urw  tool  distances. 

Ngte  3.  See  Apperxjix  B  ot  this  part  for  tntormation  on  how  the  minimum  approach  distances  listed  in  the  tables  were  derived  and  on  how  to 
caicjilate  revised  mmifnum  approach  distances  based  on  ttw  control  of  transom  oven/ottages. 

Table  R-9. — DC  Live-Line  WofV  Mifwrwrn  Approach  Distance  With  Overvoltage  Factor 


Distance  tn  feetHnches 

Maximum  anticipated  per-unit  transient  overvoltage 

Maximum  line-to-ground  voltage  in  kilovotts 

250 

400 

500 

600 

750 

1.5  or  tower J __ 

^6 .^ 

1  B 

3-8 

3-10 
4-1 
4-3 

5-3 
5-7 
6-0 
6-5 

6-9 

7-4 

7-11 

8-7 

8-7 

9-5 

10-3 

11-2 

11-10 
1»-1 
14-4 

15-9 

NOTE  1 :  The  distary^es  sfjecified  in  this  tabte  may  be  applied  only  where  the  meiximum  anticipated  per-unit  transient  overvoltage  has  been  de- 
termined by  engineenng  analysis  and  has  been  si^ied  t)y  lt>e  employer  However,  if  the  transient  overvoltage  factor  is  not  known,  a  factor  of 
1 .8  shall  be  assumed. 

NOTE  2:  The  dotances  specified  in  this  table  are  the  air.  bctre-harxt  and  live-line  tool  distarx^es. 

T/»eL£  R-iO.— ALTmioe  correction  Factor 


Attitude 

« 

n 

m 

m 

3000 

10000 

900 

3000 

^J0O 

1.20 

4000 

12000 

1200 

3600 

lie 

125 

seoo 

14000 

1500 

4200 

1.05 

1.30 

€000 

1«000 

1800 

4800 

1.08 

135 

7000 

16000 

2100 

5400 

1.11 

139 

8000 

20000 

2400 

6000 

1.14 

1.44 

9000 

2700 

1.17 

t^TE:  If  the  work  is  performed  at  elevabora  greater  ttian  3000  ft  (900  m)  above  mean  sea  level,  the  minimum  approach  distance  shall  tie 
determined  by  multiplying  the  distances  in  Table  R-6  through  Table  R-9  by  the  correction  factor  corresponding  to  the  cmitude  at 
which  work  is  performed. 
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(m)  Deenergizing  lines  and  equipment 
for  employee  protection,  ll) 
Application.  Paragraph  (m)  of  this 
section  applies  to  the  deenergizing  of 
transmission  and  distribution  lines  and 
equipment  for  the  purpose  of  protecting 
employees.  Control  of  hazardous  energy 
sources  used  in  the  generation  of 
electric  energy  is  covered  in  paragraph 
(d)  of  this  section.  Conductors  and  parts 
of  electric  equipment  that  have  been 
deenergized  under  procedures  other 
than  those  required  by  paragraphs  (d)  or 
(m)  of  this  section,  as  applicable,  shall 
be  treated  as  energized. 

(2)  General,  (i)  Ifa  system  operator  is 
in  charge  of  the  lines  or  equipment  and 
their  means  of  disconnection,  all  of  the 
requirements  of  paragraph  (m)(3)  of  this 
section  shall  be  observed,  in  the  order 
given,  before  work  is  begun. 

(ii)  If  no  system  operator  is  in  charge 
of  the  lines  or  equipment  and  their 
means  of  disconnection,  one  employee 
in  the  crew  shall  be  designated  as  being 
in  charge  of  the  clearance.  All  of  the 
requirements  of  paragraph  (m)(3)  of  this 
section  apply,  in  the  order  given,  except 
as  provided  in  paragraph  (m)(2)(iii)  of 
this  section.  The  employee  in  charge  of 
the  clearance  shall  take  the  place  of  the 
system  operator,  as  necessary. 

(iii)  If  only  one  crew  will  be  working 
on  the  lines  or  equipment  and  if  the 
means  of  disconnection  is  accessible 
and  visible  to  and  under  the  sole  control 
of  the  employee  in  charge  of  the 
clearance,  paragraphs  (m)(3)(i), 
(m)(3)(iii),  (m)(3)(iv).  (m)(3)|viii)  and 
(m)(3)(xii)  of  this  section  do  not  apply. 
Additionally,  tags  required  by  the 
remaining  provisions  of  paragraph 
(m)(3)  of  this  section  need  not  be  used. 

(iv)  Any  disconnecting  means  that  are 
accessible  to  persons  outside  the 
employer's  control  (for  example,  the 
general  public)  shall  be  rendered 
inoperable  while  they  are  open  for  the 
purpose  of  protecting  employees. 

(3J  Deenergizing  lines  and  equipment. 
(i)  A  designated  employee  shall  make  a 
request  of  the  system  operator  to  have 
the  particular  section  of  line  or 
equipment  deenergized.  The  designated 
employee  becomes  the  employee  in 
charge  (as  this  term  is  used  in  paragraph 
(m)(3)  of  this  section)  and  is  responsible 
for  the  clearance. 

(ii)  AH  switches,  disconnectors, 
jumpers,  taps,  and  other  means  through 
which  known  sources  of  electric  energy 
may  be  supplied  to  the  particular  lines 
and  equipment  to  be  deenergized  shall 
be  opened.  Such  means  shall  be 
rendered  inoperable,  unless  its  design 
does  not  so  permit,  and  tagged  to 
indicate  that  employees  are  at  work. 


(iii)  Automatically  and  remotely 
controlled  switches  that  could  cause  the 
opened  disconnecting  means  to  close 
shall  also  be  tagged  at  the  point  of 
control.  The  automatic  or  remote  control 
feature  shall  be  rendered  inoperable, 
unless  its  design  does  not  so  permit. 

(iv)  Tags  shall  prohibit  operation  of 
the  disconnecting  means  and  shall 
indicate  that  employees  are  at  work. 

(v)  After  the  applicable  requirements 
in  parajgraphs  (m)(3)(i)  through 
(m)(3){iv)  of  this  section  have  been 
followed  and  the  employee  in  charge  of 
the  work  has  been  given  a  clearance  by 
the  system  operator,  the  lines  and 
equipment  to  be  worked  shall  be  tested 
to  ensure  that  they  are  deenergized. 

(vi)  Protective  grounds  shallbe 
installed  as  required  by  paragraph  (n)  of 
this  section. 

(vii)  After  the  applicable  requirements 
of  paragraphs  (m)(3)(i)  through 
(m)(3)(vi)  of  this  section  have  been 
followed,  the  lines  and  equipment 
involved  may  be  worked  as  deenergized. 

(viii)  If  two  or  more  independent 
crews  will  be  working  on  the  same  lines 
or  equipment,  each  crew  shall  < 
independently  comply  with  the 
requirements  in  paragraph  {m)(3)  of  this 
section. 

(ix)  To  transfer  the  clearance,  the 
employee  in  charge  (or,  if  the  employee 
in  charge  is  forced  to  leave  the  worksite 
due  to  illness  or  other  emergency,  the 
employee's  supervisor)  shall  inform  the 
system  operator;  employees  in  the  crew 
shall  be  informed  of  the  transfer;  and 
the  new  employee  in  charge  shall  be 
responsible  for  the  clearance. 

(x)  To  release  a  clearance,  the 
employee  in  charge  shall: 

(A)  Notify  employees  under  his  or  her 
direction  that  the  clearance  is  to  be 
released; 

(B)  Determine  that  all  employees  in 
the  crew  are  clear  of  the  lines  and 
equipment; 

(C)  Determine  that  all  protective 
grounds  installed  by  the  crew  have  been 
removed;  and 

(D)  Report  this  information  to  the 
system  operator  and  release  the 
clearance. 

(xi)  The  person  releasing  a  clearance 
shall  be  the  same  person  that  requested 
the  clearance,  unless  responsibility  has 
been  transferred  under  paragraph 
(m)(3)(ix)  of  this  section. 

(xii)  Tags  may  not  be  removed  unless 
the  associated  clearance  has  been 
released  under  paragraph  {m)(3)(x)  of 
this  section. 

(xiii)  Only  after  aU  protective  grounds 
have  been  removed,  after  all  crews 
working  on  the  lines  or  equipment  have 


released  their  clearances,  after  all 
employees  are  clear  of  the  hnes  and 
equipment,  and  after  al^protective  tags 
have  been  removed  from  a  given  point 
of  disconnection,  may  action  be 
initiated  to  reenergize  the  lines  or 
equipment  at  that  point  of 
disconnection. 

(n)  Grounding  for  {he  piotection  of 
employees.  (1)  Application.  Paragraph 
(n)  of  this  section  applies  to  the 
grounding  of  transmission  and 
distribution  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Paragraph  (n)(4)  of  this  section  also 
applies  to  the  protective  grounding  of 
other  equipment  as  required  elsewhere 
in  this  section. 

(2)  General.  For  the  employee  to  work 
lines  or  equipment  as  deenergized,  the 
lines  or  equipment  shall  be  deenergized 
under  the  provisions  of  paragraph  (m)  of 
this  section  and  shall  be  grounded  as 
specified  in  paragraphs  (n)(3)  through 
(n)(9)  of  this  section.  However,  if  the 
employer  can  demonstrate  that 
installation  of  a  ground  is  impracticable 
or  that  the  conditions  resulting  from  the 
installation  of  a  ground  would  present 
greater  hazards  than  working  without 
grounds,  the  lines  and  equipment  may 
be  treated  as  deenergized  provided  all  of 
the  following  conditions  are  met: 

(i)  The  lines  and  equipment  have  been 
deenergized  under  the  provisions  of 
paragraph  (m)  of  this  section. 

(ii)  There  is  no  possibility  of  contact 
with  another  energized  source. 

(iii)  The  hazard  of  induced  voltage  is 
not  present. 

(3)  Equipotential  zone.  Temporary 
protective  grounds  shall  be  placed  at 
such  locations  and  arranged  in  such  a 
manner  as  to  prevent  each  employee 
from  being  exposed  to  hazardous 
differences  in  electrical  potential. 

(4)  Protective  grounding  equipment. 
(i)  Protective  grounding  equipment  shall 
be  capable  of  conducting  the  maximum 
fault  current  that  could  flow  at  the  point 
of  grounding  for  the  time  necessary  to 
clear  the  fault.  This  equipment  shall 
have  an  ampacitv  greater  than  or  equal 
to  that  of  No.  2  AVVG  copper. 

Note:  Guidelines  for  protective  grounding 
eqiffpment  are  contained  in  American 
Society  for  Testing  and  Materials  Standard 
Specifications  for  Temporary  Grounding 
Systems  to  be  Used  on  De-Energized  Electric 
Power  Lines  and  Equipment.  ASTM  F855- 
1990. 

(ii)  Protective  grounds  shall  have  an 
impedance  low  enough  to  cause 
immediate  operation  of  protective 
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devices  m  case  tdacddaAil  ecergizuig 
of  the  lines  or  equipment. 

(3)  Testing,  fi^iore  any  ground  is 
instalied.  lines  aitd  equipment  shall  be 
tested  and  bund  absent  of  nominal 
voltage,  uftJess a  previtjusly  installed 
ground  is  present 

(6)  Order  of  connection.  When  a 
ground  is  to  be  attached  to  a  line  or  to 
equipment,  the  ground-end  cooaection 
shall  be  attached  first,  and  then  the 
other  end  shall  be  attached  by  means  of 
a  live-line  tool. 

(7)  Order  of  removal.  When  a  ground 
is  to  be  removed,  the  grounding  device 
shall  be  removed  from  the  liiie  or 
equipment  usix^  a  live-line  tool  before 
the  ground-end  connection  is  removed. 

(8)  Additional  precautions.  When 
work  is  performed  on  a  cable  at  a 
location  remote  from  the  cable  terminal, 
the  cable  may  not  be  grounded  at  the 
cable  terminal  if  there  is  a  possibility  of 
hazardous  transfer  of  potential  should  a 
fault  occur. 

(9)  FemovaL  of  grounds  for  test. 
Grounds  may  be  removed  temporarily 
during  tests.  During  the  test  procedure, 
the  employer  shall  ensure  that  each 
employee  uses  insulating  equipment 
and  is  isolated  from  any  hazards 
involved,  and  the  employer  shall 
institute  any  additional  measures  as 
may  be  necessary  to  protect  each 
exposed  employee  in  case  the 
previously  grounded  lines  and 
equipment  become  energized. 

(o)  Testing  and  test  facilities  {\) 
Application.  Paragraph  (o)  of  this 
section  provides  ^  safie  vtonk.  practices 
for  high-voltage  and  high-power  testing 
performed  in  laboratories,  shops,  and 
substations,  and  in  the  field  and  on 
electric  tfansmission  and  distribution 
lines  and  equipment  It  applies  only  to 
testing  involving  interim  measurements 
utilizing  high  voltage,  high  power,  or 
combinations  of  both,  and  not  to  testing 
involving  continuous  measurements  as 
in  routine  metering,  relaying,  and 
normal  line  work. 

Note:  Rmtiae  iatpectjoa  and  mamteQance 
measureaaentj  made  by  qualified  employees 
are  coB&iderad  to  be  routiae  liae  wrorii^  and  . 
are  not  included  in  the  tcope  of  paragraph  (o) 
of  this  section,  as  long  as  the  hazards  related 
to  flie  use  trf  intrinsjc  kigh^voltage  or  high- 
power  sources  reqnire  onlr  the  normal 
precautiorw  associated  with  routine 
operation  and  maintenance  worV  required  in 
the  other  paragraphs  of  this  section.  Two 
t>pical  examptes  of  such  excluded  test  work 
procedures  are  "phasing-out"  testing  and 
testing  ibr  a  "oo-vokage"  condttioo. 

(2)  GeneraJ  requirements  (i)  The 
employer  shall  establish  and  enforce 
work  practices  for  the  protection  of  each 
worker  from  the  hazards  of  high-voltage 
or  high-power  testing  at  all  test  areas. 


lempocary  and  permanent.  Such  woric 
practioes  ^atl  iackide.  as  a  minimum, 
test  area  guarding,  grounding,  and  the 
safe  use  of  measuring  and  control 
circuits.  A  means  providirvg  for  periodic 
safety  checks  of  field  test  areas  shaU 
also  be  incladed.  (See  paragraph  {oM6) 
of  this  section.) 

(ii)  Employees  shall  be  trained  in  safe 
work  practices  upon  their  initial 
assigitment  to  the  test  area,  with 
periodic  reviews  and  updates  provided 
as  required  by  paragraph  (a)(2)  of  this 
section. 

J3)  Guardmg  of  test  areas,  (i) 
Permanent  test  areas  shall  be  guarded  by 
walls,  fences,  or  barriers  designed  to 
keep  employees  oat  of  the  test  areas. 

(ii)  In  field  testing,  or  at  a  temporary 
test  site  where  permanent  fences  and 
gates  are  not  provided,  one  of  the 
foil  owing  means  shall  be  used  to 
prevent  unauthorized  employees  from 
entering: 

•  (A)  The  test  area  shall  be  guarded  by 
the  use  of  distinctively  colored  safety 
tape  that  is  supported  approximately 
waist  high  and  to  which  safety  signs  are 
attached, 

(B)  The  test  area  shall  be  guarded  by 
a  barrier  or  barricade  that  limits  access 
to  the  test  area  to  a  degree  equivalent, 
physically  and  visually,  to  the  barricade 
specified  in  paragraph  (o)(3)(u)(A)  of 
this  section,  or 

(C)  The  test  area  shall  be  guarded  by 
one  or  more  test  observers  stationed  so 
that  the  entire  area  can  be  monitored. 

(iii)  The  barriers  required  by 
paragraph  (o)(3)(iiJ  of  this  section  shall 
be  removed  when  the  protection  they 
provide  is  no  longer  needed. 

(iv)  Guarding  shall  be  provided 
within  test  areas  to  control  access  to  test 
equipment  or  to  apparatus  under  test 
that  may  become  energized  as  part  of 
the  testing  by  either  direct  or  inductive 
coupling,  in  order  to  prevent  accidental 
employee  contact  with  energized  parts. 

(4)  Grounding  practices,  (ij  The 
employer  shall  establish  and  implement 
safe  grounding  practioes  for  the  test 
facility. 

(A)  All  conductive  parts  accessible  to 
the  test  operator  during  ttie  time  the 
equipment  is  operating  at  high  voltage 
shall  be  maintaixted  at  ground  potential 
except  far  portions  of  the  equipment 
that  are  isolated  from  the  test  operator 
by  guarding. 

(B)  Wherever  ungrounded  terminals 
of  teA  equipment  or  apparatus  under 
test  may  be  present,  they  shall  be  treated 
as  ener^zed  until  determined  by  tests  to 
be  deenergized. 

(H)  VisiMe  grounds  shall  be  applied, 
either  automatically  or  manually  with 
properly  insulated  tools,  to  the  high- 
voltage  circuits  after  they  are 


deenergized  and  before  work  is 
performed  on  ttie  circuit  or  item  or 
apparatus  under  test.  Common  ground 
connections  ^aU  be  solidly  connected 
to  the  test  equipment  and  the  apparatus 
under  test. 

(iii)  !n  high-power  testing,  an  isolated 
ground-return  conductor  system  shall  be 
provided  so  that  no  intentional  passage 
of  current,  with  its  attendant  voltage 
rise,  can  occur  in  the  ground  grid  or  in 
the  earth.  However,  an  isolated  ground- 
return  conductor  need  not  be  provided 
if  the  employer  can  demonstrate  that 
both  the  following  conditions  are  met; 

(A)  An  isolated  ground-return 
conductor  cannot  be  provided  due  to 
the  distance  of  the  test  site  from  the 
electric  energy  source,  and 

(B)  Employees  are  protected  from  any 
hazardous  step  and  touch  potentials  that 
may  develop  during  the  test. 

Note:  See  Appendix  C  of  this  part  ior 
infonxtatioD  on  measures  that  can  be  taken  to 
protect  employees  frxim  hazardous  step  and 
touch  potentials. 

(iv)  In  tests  in  which  grounding  of  test 
equipment  by  means  of  the  equipment 
grounding  conductor  located  in  the 
equipment  power  cord  cannot  be  used 
due  to  increased  hazards  to  test 
personnel  or  the  prevention  of 
satisfactory  measurements,  a  ground 
that  the  employer  can  demonstrate 
affords  equivalent  safety  shall  be 
provided,  and  the  safety  ground  shall  be 
clearly  indicated  in  the  test  set-up. 

(v)  When  the  test  area  is  entered  after 
equipment  is  deenergized,  a  ground 
shall  be  placed  on  the  high-voltage 
terminal  and  any  other  exposed 
terminals. 

(A)  High  capacitance  equipment  or 
apparatus  shall  be  discharged  through  a 
resistor  rated  for  the  available  energy. 

(B)  A  direct  ground  shall  be  applied 
to  the  exposed  terminals  when  the 
stored  energy  drops  to  a  level  at  which 
it  is  safe  to  do  so. 

(vi)  If  a  te^  trailer  or  test  vehicle  is 
used  in  field  testing,  its  chassis  shall  be 
grounded.  Protection  against  hazardous 
touch  potentials  with  respect  to  the 
vehicle,  instnin:)ent  panels,  and  other 
conductive  parts  accessible  to 
employees  shall  be  provided  by    " 
bonding,  insulation,  or  isolation- 

(5)  Control  and  measuring  circuits,  (i) 
Control  wiring,  meter  connections,  test 
leads  and  cables  may  not  be  run  from 
a  test  area  unless  they  are  contained  in 
a  gnjunded  metallic  sheath  and 
terminated  in  a  grounded  metallic 
enclosure  or  unless  other  precautions 
are  taken  that  the  employer  can 
demonstrate  as  ensuring  equivalent 
safety. 

(ii)  Meters  and  other  instruments  with 
accessible  terminals  or  parts  shall  be 
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isolated  from  test  personnel  to  protect 
against  hazards  arising  from  such 
terminals  and  parts  becoming  energized 
during  testing.  If  this  isolation  is 
provided  by  locating  test  equipment  in 
metal  compartments  with  viewing 
windows,  interlocks  shall  be  provided 
to  interrupt  the  power  supply  if  the 
compartment  cover  is  opened. 

(iii)  The  routing  and  connections  of 
temporary  Miring  shall  be  made  secure 
against  damage,  accidental  interruptions 
and  other  hazards.  To  the  maximum 
extent  possible,  signal,  control,  ground, 
and  Dower  cables  shall  be  kept  separate. 

(iv)  if  employees  will  be  present  in 
the  test  area  during  testing,  a  test 
observer  shall  be  present.  The  test 
observer  shall  be  capable  of 
implementing  the  immediate 
deenergizing  of  test  circuits  for  safety 
purposes. 

(6)  Safety  check,  (i)  Safety  practices 
governing  employee  work  at  temporar>' 
or  field  test  areas  shall  provide  for  a 
routine  check  of  such  test  areas  for 
safety  at  the  beginning  of  each  series  of 
tests. 

(li)  The  test  operator  in  charge  shall 
conduct  these  routine  safety  checks 
before  each  series  of  tests  and  shall 
verifv  at  least  the  follovnng  conditions: 

(A)  That  barriers  and  guards  are  in 
workable  condition  and  are  properly 
placed  to  isolate  hazardous  areas; 

(B)  That  system  test  status  signals,  if 
used,  are  in  operable  condition; 

IC)  That  test  power  disconnects  are 
clearly  marked  and  readily  available  in 
an  emergency; 

(D)  That  ground  connections  are 
clearlyidentifiable; 

(EJ  That  personal  protective 
equipment  is  provided  and  used  as 
required  by  Subpart  I  of  this  Part  and  by 
this  section;  and 

TF)  That  signal,  ground,  and  power 
cables  are  properly  separated. 

(p)  Mechanical  equipment.  (1) 
General  requirements,  (i)  The  critical 
safety  components  of  mechanical 
elevating  and  rotating  equipment  shall 
receiver  thorough  visual  inspection 
before  use  on  each  shift. 

Note:  Critical  safety  components  of 
mecbanical  elevating  and  rotating  equipment 
are  coraponents  whose  failure  would  result 
in  a  free  fall  or  free  rotation  of  the  boom. 

(iij  No  vehicular  equijsnenl  having  an 
obstructed  view  to  tl«9  rear  may  be 
operated  on  off-highway  jobsites  where 
any  employee  is  exposed  to  the  hazards 
created  by  the  moving  vehicle,  unless: 

(AJ  The  vehicle  has  a  reverse  signal 
alarm  audible  above  the  surrounding 
noise  level,  or 

(BJ  The  vehicle  is  backed  up  only 
when  a  designated  employee  signals 
that  it  is  safe  to  do  so. 


(iii)  The  operator  of  aa  electric  line 
truck  may  not  leave  his  or  her  position 
at  the  controls  while  a  load  is 
suspended,  unless  the  employer  can 
demonstxate  that  no  employee 
(including  the  operator)  might  be 
endangered. 

(ivj  Rubber-tired,  self-propelled 
scrapers,  rubber-tired  front-end  loaders, 
rubber-tired  dozers,  wheel-type 
agricultural  and  industrial  tractors, 
crawler-type  tractors,  crawler-t}^^ 
loaders,  and  motor  graders,  with  or 
without  attachments,  shall  have  roll- 
over protective  structures  that  meet  the 
requirements  of  Subpart  W  of  Part  1926 
of  this  chapter. 

(21  Outriggers,  (i)  Vehicular 
equipment,  if  fM-ovided  with  outriggers, 
shall  be  operated  with  the  outriggers 
exteixled  and  firmly  set  as  aeoessary  for 
the  stability  of  the  specific  configuration 
of  the  equipment.  Outriggers  may  not  be 
extended  or  retracted  outside  of  clear 
view  of  the  operator  unless  all 
employees  are  outside  the  range  of 
possible  equipment  motion. 

(ii)  If  the  work  area  or  the  terrain 
precludes  the  use  of  outriggers,  the 
equipment  may  be  c^aerated  only  within 
its  maxiRmm  load  ratings  for  the 
particular  cxsnfiguratioii  of  the 
equipment  without  outriggers. 

(3)  Applied  loadi.  Mechanical 
equipment  used  to  lift  or  move  lines  or 
other  material  shall  be  used  within  its 
maximum  load  rating  and  other  design 
limitations  for  the  conditions  under 
which  the  work  is  being  performed. 

(4)  Operations  near  energized  lines  or 
equipment,  (i)  Mechanical  equipment 
shall  be  operated  so  that  the  minimmn 
approach  distances  of  Table  R-6 
through  Table  R-10  are  maintained  ftxmi 
exposed  energized  Unes  and  equipment. 
However,  the  insulated  portion  of  an 
aerial  lift  operated  by  a  qualified 
employee  in  the  lift  is  exempt  from  this 
requirement. 

(iiJ  A  designated  employee  other  than 
the  equipment  operator  shall  observe 
the  approach  distance  to  exposed  lines 
and  equipment  and  give  timely 
warnings  before  the  minimum  approach 
distance  required  by  paragraph  (pM4Ki) 
is  reached,  unless  the  employer  can 
demonstrate  that  the  operator  can 
accurately  determine  that  the  minimum 
approach  distance  is  being  maintained. 

(iii)  If.  during  operation  of  the 
medianical  equipment,  the  equipment 
could  become  energized,  the  opentaon 
shall  also  comply  with  at  least  one  of 
paragraphs  (p)(4KiuMl  through 
(p)(4)(iii)(C)  of  this  section. 

(Ai  The  energized  liaes«Kpo9ed  to 
contact  skali  be  covered  with  insulating 
protective  material  that  will  withstand 


the  type  of  contact  that  might  be  made 
during  the  operation. 

(B)  The  equipmeat  shaH  be  insulated 
for  the  voh?f!e  involved  The  equipment 
shall  be  posit ktned  so  that  its 
uninsulitted  portions  cannot  approach 
the  lines  or  equipment  any  closer  than 
the  minimum  approach  distances 
specified  in  Table  R-6  through  Table  R- 
10. 

(C)  Each  wnployee  shall  be  protected 
from  hazards  that  might  arise  from 
equipment  contact  with  the  energized 
lines.  The  measures  used  shall  ensure 
that  employees  will  not  be  exposed  to 
hazardous  differences  in  potential. 
Unless  the  employer  can  demonstrate 
that  the  methods  in  use  protect  each 
emploN-ee  from  the  hazards  that  might 
arise  if  the  equipment  contacts  the 
energized  Hne,  the  measures  used  shall 
include  all  of  the  following  techniques: 

il)  Using  the  best  available  ground  to 
mioimiae  the  time  the  lines  remain 
energized. 

[2)  Bonding  equipment  together  to 
minimize  potential  differences. 

(3)  Prmiding  ground  mats  to  extend 
areas  of  equi  potential  and 

[4]  Empioyiog  insulating  protective 
equipment  or  barricades  to  guard 
against  any  remaining  hazanlous 
potential  differences. 

Note:  Appendix  C  of  this  part  contains 
information  on  hazard<»ii6  stpp  and  toudi 
potentials  and  on  methods  of  protecting 
employees  from  hazards  resulting  &om  sutii 
potentials. 

(q)  Overhead  lines.  This  paragraph 
provides  additional  requirements  for 
work  performed  on  or  near  overhead 
lines  and  equipment. 

(1)  General.  {{)  Before  elevated 
structures,  such  as  poles  or  towers,  are 
subjected  to  such  stresses  as  climbing  or 
the  installation  or  removal  of  equipment 
may  impose,  the  employer  shall 
ascertain  that  the  structures  are  capable 
of  sustaining  the  additional  or 
unbalanced  stresses.  Uthe  pole  or  other 
structure  cannot  withstand  the  loads 
which  will  be  imposed,  h  shall  be 
braced  or  otherwise  supported  so  as  to 
prevent  failure. 

Note:  Appeodix  D  of  this  part  contains  test 
methods  that  can  be  used  in  ascertaining 
whether  a  wood  pde  is  capable  of  sustaining 
the  forces  that  woald  be  imposed  by  an 
employee  dimbing  the  pole.  This  paragraph 
also  requires  the  employer  to  ascerttin  ili«| 
the  pole  can  sustain  ail  otho'  forces  tliaJ  wiil" 
be  imposed  by  the  work  to  be  performed. 

(ii)  When  poles  are  set,  moved,  or 
removed  near  exposed  energized 
overhead  conductors,  the  pole  may  not 
contact  the  condoctors. 

(iii)  When  a  pole  is  set.  moved,  or 
removed  near  an  ««q>osed  energized 


overhead  conductor,  the  employer  shall 
ensure  that  each  employee  wears 
electrical  protective  equipment  or  uses 
insulated  devices  when  handling  the 
pole  and  that  no  employee  contacts  the 
pole  with  uninsulated  parts  of  his  or  her 
body. 

(iv)  To  protect  employees  from  falling 
into  holes  into  which  poles  are  to  be 
placed,  the  holes  shall  be  attended  by 
employees  or  physically  guarded 
whenever  anyone  is  working  nearby. 

(2)  Installing  and  removing  overhead 
lines.  The  following  provisions  apply  to 
the  installation  and  removal  of  overhead 
conductors  or  cable. 

(i)  The  employer  shall  use  the  tension 
stringing  method,  barriers,  or  other 
equivalent. measures  to  minim.ize  the 
possibility  that  conductors  and  cables 
being  installed  or  removed  will  contact 
energized  power  lines  or  equipment. 

(ii)  The  protective  measures  required 
by  paragraph  (p)(4)(iii)  of  this  section 
for  mechanical  equipment  shall  also  be 
provided  for  conductors,  cables,  and 
pulling  and  tensioning  equipment  when 
the  conductor  or  cable  is  being  installed 
or  removed  close  enough  to  energized 
conductors  that  any  of  the  following 
failures  could  energize  the  pulling  or 
tensioning  equipment  or  the  wire  or 
cable  being  installed  or  removed: 

(A)  Failure  of  the  pulling  or 
tensioning  equipment,  | 

(B)  Failure  of  the  wire  or  cable  being 
pulled,  or 

(C)  Failure  of  the  previously  installed 
lines  or  equipment. 

(iii)  If  the  conductors  being  installed 
or  removed  cross  over  energized 
conductors  in  excess  of  600  volts  and  if 
the  design  of  the  circuit-interrupting 
devices  protecting  the  lines  so  permits, 
the  automatic-reclosing  feature  of  these 
devices  shall  be  made  inoperative. 

(iv)  Before  lines  are  installed  parallel 
to  existing  energized  lines,  the  employer 
shall  make  a  determination  of  the 
approximate  vohage  to  be  induced  in 
the  new  lines,  or  work  shall  proceed  on 
the  assumption  that  the  induced  voltage 
is  hazardous.  Unless  the  employer  can 
demonstrate  that  the  lines  being 
installed  are  not  subject  to  the  induction 
of  a  hazardous  voltage  or  unless  the 
lines  are  treated  as  energized,  the 
following  requirements  also  apply: 

(A)  Each  bare  conductor  shall  be 
grounded  in  increments  so  that  no  point 
along  the  conductor  is  more  than  2 
miles  (3.22  km)  from  a  ground. 

(B)  The  grounds  required  in  paragraph 
(q)(2)(iv)(A)  of  this  section  shall  be  left 
in  place  until  the  conductor  installation 
is  completed  between  dead  ends. 

(C)  The  grounds  required  in  paragraph 
(q)f2)(iv)(A)  of  this  section  shall  be 


removed  as  the  last  phase  of  aerial 
cleanup. 

(D)  If  employees  are  working  on  bare 
conductors,  grounds  shall  also  be 
installed  at  each  location  where  these 
employees  are  working,  and  grounds 
shall  be  installed  at  all  open  dead-end 
or  catch-off  points  or  the  next  adjacent 
stnicture. 

(E)  If  two  bare  conductors  are  to  be 
spliced,  the  conductors  shall  be  bonde'3 
and  grounded  before  being  spliced. 

(v)  Reel  handling  equipment, 
including  pulling  and  tensioning 
devices,  shall  be  in  safe  operating 
condition  and  shall  be  leveled  and 
aligned. 

(vi)  Load  ratings  of  stringing  lines, 
pulling  lines,  conductor  grips,  load- 
bearing  hardware  and  accessories, 
rigging,  and  hoists  may  not  be  exceeded. 

(vii)  Pulling  lines  and  accessories 
shall  be  repaired  or  replaced  when 
defective. 

(viii)  Conductor  grips  may  not  be  used 
on  wire  rope,  unless  the  grip  is 
specifically  designed  for  this 
application. 

(ix)  Reliable  communications,  through 
two-way  radios  or  other  equivalent 
means,  shall  be  maintained  between  the 
reel  tender  and  the  pulling  rig  operator. 

(x)  The  pulling  rig  may  only  be 
operated  when  it  is  safe  to  do  so. 

Note:  Examples  of  unsafe  conditions 
include  employees  in  locations  prohibited  by 
paragraph  (q)(2)(xi)  of  this  section,  conductor 
and  pulling  line  hang-ups,  and  slipping  of 
the  conductor  grip. 

(xi)  While  the  conductor  or  pulling 
line  is  being  pulled  (in  motion)  with  a 
power-driven  device,  employees  are  not 
permitted  directly  under  overhead 
operations  or  on  the  cross  arm,  except 
as  necessary  to  guide  the  stringing  sock 
or  board  over  or  through  the  stringing 
sheave. 

(3)  Live-line  bare-hand  work.  In 
addition  to  other  applicable  provisions 
contained  in  this  section,  the  following 
requirements  apply  to  live-line  bare- 
hand  work: 

(i)  Before  using  or  supervising  the  use 
of  the  live-line  bare-hand  technique  on 
energized  circuits,  employees  shall  be 
trained  in  the  technique  and  in  the 
safety  requirements  of  paragraph  (q)(3) 
of  this  section.  Employees  shall  receive 
refresher  training  as  required  by 
paragraph  (a)(2). 

(ii)  Before  any  employee  uses  the  live- 
line  bare-hand  technique  on  energized 
high-voltage  conductors  or  parts,  the 
following  information  shall  be 
ascertained: 

(A)  The  nominal  voltage  rating  of  the 
circuit  on  which  the  work  is  to  be 
performed, 


(B)  The  minimum  approach  distances 
to  ground  of  lines  and  other  energized 
parts  on  which  work  is  to  be  performed, 
and 

(C)  The  voltage  limitations  of 
equipment  ta be  used. 

(iii)  The  insulated  equipment, 
insulated  tools,  and  aerial  devices  and 
platforms  used  shall  be  designed,  tested, 
and  intended  for  live-line  bare-hand 
work.  Tools  and  equipment  shall  be 
kept  clean  and  dry  while  they  are  in 
use. 

(iv)  The  automatic-reclosing  feature  of 
circuit-interrupting  devices  protecting 
the  lines  shall  be  made  inoperative,  if 
the  design  of  the  devices  permits. 

(v)  Work  may  not  be  performed  when 
adverse  weather  conditions  would  make 
the  work  hazardous  even  after  the  work 
practices  required  by  this  section  are 
employed.  Additionally,  work  may  not 
be  performed  when  winds  reduce  the 
phase-to-phase  or  phase-to-ground 
minimum  approach  distances  at  the 
work  location  below  that  specified  in 
paragraph  (q)(3)(xiii)  of  this  section, 
unless  the  grounded  objects  and  other 
lines  and  equipment  are  covered  by 
insulating  guards. 

Note:  Thunderstorms  in  the  immediate 
vicinity,  high  winds,  snow  storms,  and  i(5e 
storms  are  examples  of  adverse  weather 
conditions  that  are  presumed  to  make  live- 
line  bare-hand  work  too  hazardous  to 
perform  safely. 

(vi)  A  conductive  bucket  liner  or  other 
conductive  device  shall  be  provided  for 
bonding  the  insulated  eerial  device  to 
the  energized  line  or  equipment. 

(A)  The  employee  shall  be  connected 
to  the  bucket  liner  or  other  conductive 
device  by  the  use  of  conductive  shoes, 
leg  clips,  or  other  means. 

(B)  Where  differences  in  potentials  at 
the  worksite  pose  a  hazard  to 
employees,  electrostatic  shielding 
designed  for  the  voltage  being  worked 
shall  be  provided. 

(vii)  Before  the  employee  contacts  the 
energized  part,  the  conductive  bucket 
liner  or  other  conductive  device  shall  be 
bonded  to  the  energized  conductor  by 
means  of  a  positive  connection.  This 
connection  shall  remain  attached  to  the 
energized  conductor  until  the  work  on 
the  energized  circuit  is  completed. 

(viii)  Aerial  lifts  to  be  used  for  live- 
line  bare-hand  work  shall  have  dual 
controls  (lower  and  upper)  as  follows: 

(A)  The  upper  controls  shall  be  within 
easy  reach  of  the  employee  in  the 
basket.  On  a  two-basket-type  lift,  access 
to  the  controls  shall  be  within  easy 
reach  from  either  basket. 

(B)  The  lower  set  of  controls  shall  be 
located  near  the  base  of  the  boom,  and 
they  shall  be  so  designed  that  they  can 
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override  oper&tion  of  the  equipment  at 
any  time. 

fix)  Lower  (ground-level)  lift  controls 
may  not  be  operated  %vith  an  employee 
in  the  lift,  except  incase  of  emergency. 

(x)  Before  empioyees  are  ele^'ated  into 
the  woik  positian,  ail  controls  (ground 
level  and  bucket)  shall  foe  checked  to 
determine  that  they  are  in  proper 
working  conditian. 

(id)  Beioce  the  boom  of  an  aerial  lift 
is  elevated,  the  body  of  the  truck  shall 
be  grounded,  or  the  body  of  the  truck 
shall  be  bamcaded  and  treated  as 
energized. 

[xu]  A  boom-cuneat  test  shall  be 
m^ie  before  work  is  started  each  day. 
each  time  daring  the  day  when  higher 
voltage  is  encountered,  and  when 
changed  conditions  indicate  a  need  lor 
an  additional  test  This  test  shall  consist 
of  placing  the  buckert  in  contact  with  an 
energized  source>equal  to  the  voltage  to 
be  enoountared  for  a  mininuun  of  3 
minutes.  The  leakage  cuirent  may  not 
exceed  1  microanipefe  per  kilovoit  of 
nominal  phaserto-ground  voltage.  Work 
from  the  aerial  lift  shall  be  immediately 
suspended  upon  indication  of  a 
maifunctiaa  in  the  equipment. 

(xiii)  The  minimum  approach 
distances  specified  in  Table  R-6 
through  Table  R-10  shall  be  maintained 
from  ail  grounded  objects  and  from  lines 
and  equipment  at  a  potential  different 
from  that  to  which  the  live-line  bare- 
hand  equipment  is  bonded,  unless  such 
grounded  objects  and  other  lines  and 
equipment  are  covered  by  insulating 
guards. 

(xiv)  While  an  employee  is 
approaching,  leaving,  or  bonding  to  an 
energized  orcuit,  the  minimum 
distances  in  Table  R-6  through  Table  R- 
10  shall  be  maiataioed  between  the 
employee  and  any  grounded  parts, 
including  the  lower  boom  and  portions 
of  the  truck. 

(xv)  While  the  bucket  is  positioned 
alongside  an  energized  bushing  or 
insul^cr  string,  the  phase-to-ground 
minimum  ap]xoach  distances  of  Table 
R-6  through  Table  R-10  shall  be 
maintained  between  all  parts  of  the 
bucket  and  the  grounded  end  of  the 
bushing  or  insulator  string  or  any  other 
grounded  surbce. 

(x\'i)  Hand  lines  may  not  be  used 
between  the  bucket  and  the  boom  or 
between  the  bucket  and  the  ground. 
However,  non-conductive-type  hand 
lines  may  be  Tised  from  conductor  to 
ground  if  not  supported  from  the 
bucket.  Ropes  used  for  live-line  bare- 
hand  work  may  not  be  used  for  other 
purposes. 

(xvii^  Uninsulated  equipment  or 
n  atehal  may  not  be  pa&^ed  between  a 
pi  )le  or  stractvre  and  an  aerial  lift  while 


an  employee  working  from  the  bucket  is 
bonded  to  an  enei;gized  part. 

txviii)  A  minimum  approach  distance 
table  reflecting  the  minimuiB  approach 
distances  listed  in  T^le  R-6  through 
Table  R-10  shall  be  printed  on  a  plate 
of  durable  non-conductive  material. 
This  table  shall  be  mounted  so  as  to  be 
visible  to  the  operator  of  the  boom. 

(xix)  A  non-conductive  measuring 
device  shall  be  readily  accessible  to 
assist  employees  in  maintaining  the 
required  minimum  approach  distance. 

(4)  Towers  ond  structures.  The 
following  requirements  apply  to  work 
performed  on  towers  or  cAher  structures 
which  support  overhead  lines. 

(i)  The  employer  shall  ensure  that  no 
employee  is  under  a  tower  or  structure 
while  work  is  in  progress,  except  where 
the  employer  can  demonstrate  that  such 
8  working  position  is  necessary  to  assist 
employees  working  above. 

(ii)  Tag  lines  or  other  similar  devices 
shall  be  used  to  maintain  control  oT 
tower  sections  being  raised  or 
positioned,  unless  the  employer  can 
demonstrate  that  the  use  of  such  devices 
would  create  a  greater  hazard. 

Iiii)The  loadline  may  not  be  detached 
from  a  member  or  section  until  the  load 
is  safely  secured. 

(ivl  Except  during  emergency 
restoration  procedures,  wodc  shall  be 
discontinued  when  adverse  weather 
conditions  make  the  work  hazardous  in 
spite  of  the  wortc  practices  required  by 
this  section. 

Note:  Thunderstorms  in  the  immediate 
vicinity,  high  winds,  snow  stomn.  aod  ice 
storms  are  examples  of  adverse  weather 
conditions  that  are  presumed  to  make  this 
work  too  hazardous  to -perform,  except  under 
emergency  conditions. 

(r)  Line-clearance  tree  trimming 
operations.  This  paragraph  provides 
additional  requirements  for  line- 
clearance  tree-trimming  operations  and 
for  equipment  used  in  these  operations. 

(1)  Electrical  hazards.  This  paragraph 
does  not  apply  to  qualified  employees. 

(i)  Before  an  employee  climbs,  enters, 
or  works  around  any  tree,  a 
determination  shall  be  made  of  the 
nominal  voltage  of  electric  pouter  lines 
posing  a  hazard  to  employees.  However, 
a  determination  of  the  maximum 
nominal  voltage  to  which  an  employee 
will  be  exposed  may  be  made  instead, 
if  all  lines  are  considered  as  eneigized 
at  this  raaxlmiun  voltage. 

(ii)  There  shall  be  a  second  line- 
clearance  tree  trimmer  within  normal 
(that  is.  nnassistedl  voice 
communication  under  any  of  the 
following  conditions: 

(A)  If  a  line-clearance  tree  trimmer  is 
to  approach  more  closely  Aan  10  feet 


(305  cm)  any  conductor  or  electrical 
apparatus  eneigized  at  more  than  750 
volts  or 

(B}  If  hranrhes  or  limbs  being 
removed  are  closer  to  lines  enei^gized  at 
more  than  750  volts  than  the  distances 
listed  in  Table  R-6.  Table  R-9,  and 
Table  R-10  or 

[Q  If  roping  is  necessary  to  remove 
branches  or  limbs  from  such  conductors 
or  apparatus. 

(iii)  Line-dearance  tree  trimmers  shall 
maintain  the  minimum  approach 
distances  from  energized  conductors 
given  in  Table  R-6,  Table  R-9,  and 
Table  R-10. 

<ivl  Branches  that  are  contacting 
exposed  enerjiied  conthictors  or 
equipnwnt  or  that  are  within  the 
distances  specified  in  Table  R-6,  Table 
R-9,  and  Table  R-10  may  be  removed 
only  through  the  use  of  insulating 
equipment. 

Note:  A  tool  constructed  of  a  material  that 
the  employer  can  demonstrate  has  insulating 
qualities  meeting  paragraph  ijMH  of  this 
section  me  considered  as  insulated  under 
this  paragraph  if  the  tool  is  clean  and  dry. 

(v)  Ladders,  platforms,  and  aerial 
devices  may  not  be  brotight  closer  to  an 
energized  part  than  the  distances  listed 
in  Table  R-6,  Table  R-9.  and  Table  R- 
10. 

(vi)  Line-clearance  tree-lrimming 
woik  may  not  he  p>eiformed  when 
adverse  weatfier  conditions  make  the 
work  hazardous  in  spite  of  the  work 
practices  required  by  this  section.  Each 
employee  performing  line-clearance  tree 
trimming  work  in  the  aftermath  of  a 
storm  or  imder  similar  emergency 
conditioi\s  shall  be  trained  in  the 
special  hazards  related  to  this  type  of 
work. 

Note:  ThunderstomH  in  the  immediate 
vicioity,  high  wiodt,  saow  stoims,  and  ioe 
storms  are  examples  of  adverse  ureatiier 
conditions  that  are  presumed  to  make  line- 
ciearance  tree  trimming  work  loo  hazardous 
to  perform  safely. 

(2)  Brush  chippers.  (i)  Brush  chippers 
shall  be  equipped  with  a  locking  device 
in  the  ignition  system. 

(ii)  Access  panels  for  maintenance 
and  adjustment  of  the  chipper  blades 
and  associated  drive  train  shall  be  in 
place  and  secure  during  operation  of  the 
equipment. 

(iii)  Brush  chippers  not  equipped 
with  a  mechanical  iniieed  system  shall 
be  equipped  with  an  infeed  hopper  of 
length  sufficient  to  prevent  employees 
from  contacting  the  blades  or  knives  of 
the  machine  during  operation. 

(ivj  Trailer  chippers  detached  from 
trucks  shall  be  chocked  or  otherwise 
secured. 

(v)  Each  employee  in  the  immediate 
area  of  an  operating  chipper  feed  table 
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shall  wear  personal  protective 
equipment  as  required  by  Subpart  I  of 
this  Part. 

(3)  Sprayers  and  related  equipment. 
(i)  Walking  and  working  surfaces  of 
sprayers  and  related  equipment  shall  be 
covered  with  slip-resistant  material.  If 
slipping  hazards  cannot  be  eliminated, 
slip-resistant  footwear  or  handrails  and 
stair  rails  meeting  the  requirements  of 
Subpart  D  may  be  used  instead  of  slip- 
resistant  material. 

(ii)  Equiprnent  on  which  employees 
stand  to  spray  while  the  vehicle  is  in 
motion  shall  be  equipped  with 
guardrails  around  the  working  area.  The 
guardrail  shall  be  constructed  in 
accordance  with  Subpart  D  of  this  Part. 

(4)  Stump  cutters,  (i)  Stump  cutters 
shall  be  equipped  with  enclosures  or 
guards  to  protect  employees. 

(ii)  Each  employee  in  the  immediate 
area  of  stump  grinding  op>erations 
(including  the  stump  cutter  operator) 
shall  wear  personal  protective 
equipment  as  required  by  Subpart  I  of 
this  Part. 

(5)  Ga*oline-€ngine  po¥mr  saws. 
Gasoline-engine  power  saw  operations 
shall  meet  the  requirements  of 

§  1910.266(cM5)  of  this  Part  and  the 
following: 

(i)  taok  power  saw  weighing  more 
than  15  pounds  (6.8  kilograms,  service 
weight)  that  is  used  in  trees  shall  be 
supported  by  a  separate  line,  except 
when  work  is  performed  from  an  aerial 
lift  and  except  during  topping  or 
removing  operations  where  no 
supporting  limb  will  be  available. 

(ii)  Each  power  saw  shall  be  equipped 
with  a  control  that  will  return  the  saw 
to  idling  speed  when  released. 

(iii)  Eacn  power  saw  shall  be 
equipped  with  a  clutch  and  shall  be  so 
adjusted  that  the  clutch  will  not  engage 
the  chain  drive  at  idling  speed. 

(iv)  A  power  saw  shall  be  started  on 
the  ground  or  where  it  is  otherwise 
firmly  supported.  Drop  starting  of  saws 
over  15  pounds  (6.8  kg)  is  permitted 
outside  of  the  bucket  of  an  aerial  lift 
only  if  the  area  below  the  lift  is  clear  of 
personnel. 

(v)  A  power  saw  engine  may  be 
started  and  operated  only  when  all 
employees  other  than  the  operator  are 
clear  of  the  saw. 

(vi)  A  power  saw  may  not  be  running 
when  the  saw  is  being  carried  up  into 
a  tree  by  an  employee. 

(vii)  Power  saw  engines  shall  be 
stopped  for  all  cleaning,  refueling, 
adjustments,  and  repairs  to  the  saw  or 
motor,  except  as  the  manufacturer's 
servicing  procedures  require  otherwise. 

(6)  Backpack  power  units  for  use  in 
pruning  and  clearing,  (i)  While  a 
backpack  power  unit  is  running,  no  one 


other  than  the  operator  may  be  within 
10  feet  (305  cm)  of  the  cutting  head  of 
a  brush  saw. 

(ii)  A  backpack  power  unit  shall  be 
equipped  with  a  quick  shutoff  switch 
readily  accessible  to  the  operator. 

(iii)  Backpack  power  unit  engines 
shall  be  stopped  for  all  cleaning, 
refueling,  adjustments,  and  repairs  to 
the  saw  or  motor,  except  as  the 
manufacturer's  servicing  procedures 
require  otherwise. 

(7)  Hope,  (i)  Climbing  ropes  shall  be 
used  by  employees  working  aloft  in 
trees.  These  ropes  shall  have  a 
minimum  diameter  of  0.5  inch  (1.2  cm) 
with  a  minimum  breaking  strength  of 
2300  pounds  (10.2  kN).  Synthetic  rope 
shall  have  elasticity  of  not  more  than  7 
percent. 

(ii)  Rope  shall  be  inspected  before 
each  use  and,  if  unsafe  (for  example, 
because  of  damage  or  defect),  may  not 
be  used. 

(iii)  Rope  shall  be  stored  away  from 
cutting  edges  and  sharp  tools.  Rope 
contact  with  corrosive  chemicals,  gas. 
and  oil  shall  be  avoided. 

(iv)  When  stored,  rope  shall  be  coiled 
and  piled,  or  shall  be  suspended,  so  that 
air  can  circulate  through  the  coils, 
(v)  Rope  ends  shall  be  secured  to 
prevent  their  unraveling. 

(vi)  Climbing  rope  may  not  be  spliced 
to  effect  repair. 

(vii)  A  rope  that  is  wet,  that  is 
contaminated  to  the  extent  that  its 
insulating  capacity  is  impaired,  or  that 
is  otherwise  not  considered  to  be 
insulated  for  the  voltage  involved  may 
not  be  used  near  exposed  energized 
lines. 

(8)  Fall  protection.  Each  employee 
shall  be  tied  in  with  a  climbing  rope  and 
safety  saddle  when  the  employee  is 
working  above  the  ground  in  a  tree, 
unless  he  or  she  is  ascending  into  the 
tree. 

(s)  Communication  facilities.  (1) 
Aficrowove  transmission,  (i)  The 
employer  shall  ensure  that  no  employee 
looks  into  an  open  waveguide  or 
antenna  that  is  connected  to  an 
energized  microwave  source. 

(ii)  If  the  electromagnetic  radiation 
level  within  an  accessible  area 
associated  with  microwave 
communications  systems  exceeds  the 
radiation  protection  guide  given  in 
S  1910.97(a)(2)  of  this  Part,  the  area  shall 
be  posted  with  the  warning  symbol 
described  in  §  1910.97(a)(3)  of  this  Part. 
The  lower  half  of  the  warning  symbol 
shall  include  the  following  statements 
or  ones  that  the  employer  can 
demonstrate  are  equivalent: 

Radiation  in  this  area  may  exceed  hazard 
limitations  and  special  precautions  are 


required.  Obtain  specific  instruction  before 
entering. 

(iii)  When  an  employee  works  in  an 
area  where  the  electromagnetic 
radiation  could  exceed  the  radiation 
protection  guide,  the  employer  shall 
institute  measures  that  ensure  that  the 
employee's  exposure  is  not  greater  than 
that  permitted  by  that  guide.  Such 
measures  may  include  administrative 
and  engineering  controls  and  personal 
protective  eouipment. 

(2)  Power  line  carrier.  Power  line 
carrier  work,  including  work  on 
equipment  used  for  coupling  carrier 
current  to  power  line  conductors,  shall 
be  performed  in  accordance  with  the 
requirements  of  this  section  pertaining 
to  work  on  energized  lines. 

(f)  Underground  electrical 
installations.  This  paragraph  provides 
additional  requirements  for  work  on 
underground  electrical  installations. 

(1)  Access.  A  ladder  or  other  climbing 
device  shall  be  used  to  enter  and  exit  a 
manhole  or  subsurface  vault  exceeding 
4  feet  (122  cm)  in  depth.  No  employee 
may  climb  info  or  out  of  a  manhole  or 
vault  by  stepping  on  cables  or  hangers. 

(2)  Lowering  equipment  into 
manholes.  Equipment  used  to  lower 
materials  and  tools  into  manholes  or 
vaults  shall  be  capable  of  supporting  the 
weigfit  to  be  lowered  and  shall  be 
checked  for  defects  before  use.  Before 
tools  or  material  are  lowered  into  the 
opening  for  a  manhole  or  vault,  each 
employee  working  in  the  manhole  or 
vault  shall  be  clear  of  the  area  directly 
under  the  opening. 

(3)  Attendants  for  manholes,  (i)  While 
work  is  being  performed  in  a  manhole 
containing  energized  electric 
equipment,  an  employee  with  first  aid 
and  CPR  training  meeting  paragraph 
(b)(1)  of  this  section  shall  be  available 
on  the  surface  in  the  immediate  vicinity 
to  render  emergency  assistance. 

(ii)  Occasionally,  the  employee  on  the 
surface  may  briefly  enter  a  manhole  to 
provide  assistance,  other  than 
emergency. 

Note  1:  An  attendant  may  also  be  required 
under  paragraph  (e)(7)  of  this  section.  One 
person  may  serve  to  fulfill  both  requirements. 
However,  attendants  required  under 
paragraph  (e)(7)of  this  section  are  not 
permitted  to  enter  the  manhole. 

Note  2:  Employees  entering  manholes 
containing  unguarded,  uninsulated  energized 
lines  or  parts  of  electric  equipment  operating 
at  50  volts  or  more  are  required  to  be 
qualified  under  paragraph  (1)(1)  of  this 
section. 

(iii)  For  the  purpose  of  inspection,, 
housekeeping,  taking  readings,  or 
similar  work,  an  employee  working 
alone  may  enter,  for  brief  periods  of 
time,  a  manhole  where  energized  cables 
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or  equipment  are  in  service,  if  the 
employer  can  demonstrate  that  the 
employee  will  be  protected  from  all 
electrical  hazards. 

(iv)  Reliable  communications,  through 
two-way  radios  or  other  equivalent 
means,  shall  be  maintained  among  all 
employees  involved  in  the  job. 

(4)  Duct  rods.  If  duct  rods  are  used, 
they  shall  be  installed  in  the  direction 
presenting  the  least  hazard  to 
employees.  An  employee  shall  be 
static  ned  at  the  far  end  of  the  duct  line 
being  rodded  to  ensure  that  the  required 
minimum  approach  distances  are 
maintained. 

(5)  Multiple  cables.  When  multiple 
cables  are  present  in  a  work  area,  the 
cable  to  be  worked  shall  be  identified  by 
electrical  means,  unless  its  identity  is 
obvious  by  reason  of  distinctive 
appearance  or  location  or  by  other 
readily  apparent  means  of 
identification.  Cables  other  than  the  one 
being  worked  shall  be  protected  from 
damage. 

(6)  Moxing  cables.  Energized  cables 
that  are  to  be  moved  shall  be  inspected 
for  defects. 

(7)  Defective  cables.  Where  a  cable  in 
a  manhole  has  one  or  more 

abnomr  alities  that  could  lead  to  or  be  an 
indicat  on  of  an  impending  fault,  the 
defecti\  e  cable  shall  be  deenergized 
before  tny  employee  may  work  in  the 
manhole,  except  when  service  load 
conditions  and  a  lack  of  feasible 
altemat  ves  require  that  the  cable 
remain  energized.  In  that  case, 
employees  may  enter  the  manhole 
provider  1  they  are  protected  fh)m  the 
possible  effects  of  a  failure  by  shields  or 
other  de  /ices  that  are  capable  of 
containing  the  adverse  effects  of  a  fault 
in  the  joint. 

Note:  Abnormalities  such  as  oil  or 
compound  leaking  from  cable  or  joints, 
broken  cable  sheaths  or  joint  sleeves,  hot 
localized  surface  temperatures  of  cabl<M  or 
joints,  or  joints  that  are  swollen  beyond 
normal  tolerance  are  presumed  to  lead  to  or 
be  an  indication  of  an  impending  feult 

(8)  Sheath  continuity.  When  work  is 
performed  on  buried  cable  or  on  cable 
in  manholes,  metallic  sheath  continuity 
shall  be  maintained  or  the  cable  sheath 
shall  be  treated  as  energized. 

(u)  Substations.  This  paragraph 
provides  additional  requirements  for 
substations  and  for  work  performed  in 
them. 

(1)  Access  and  working  space. 
Sufficient  access  and  working  space 
shall  be  provided  and  maintained  about 
electric  equipment  to  permit  ready  and 
safe  operation  and  maintenance  of  such 
equipment. 

Note:  Guidelines  for  the  dimensions  of 
access  and  workspace  about  electric 


equipment  in  substations  are  contained  in 
American  National  Standard — National 
Electrical  Safety  Code.  ANSI  C2-1987. 
Installations  meeting  the  ANSI  provisions 
comply  with  paragraph  (u)(l)  of  this  section. 
An  installation  that  does  not  conform  to  this 
ANSI  standard  will,  nonetheless, "be 
considered  as  complying  with  paragraph 
(u)(l)  of  this  section  if  the  employer  can 
demonstrate  that  the  installation  provides 
ready  and  safe  access  based  on  the  following 
evidence: 

(1)  That  the  installation  conforms  to  the 
edition  of  ANSI  C2  that  was  in  effect  at  the 
time  the  installation  was  made, 

(2)  That  the  configuration  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances  required  by 
paragraph  (l)(2)  of  this  section  while  they  are 
working  on  exposed,  energized  parts,  and 

(3)  That  the  precautions  taken  when  work 
is  performed  on  the  installation  provide 
protection  equivalent  to  the  protection  that 
would  be  provided  by  access  and  working 
space  meeting  ANSI  C2-1987. 

(2)  Draw-out-type  circuit  breakers. 
When  draw-out-type  circuit  breakers  are 
removed  or  inserted,  the  breaker  shall 
be  in  the  open  position.  The  control 
circuit  shall  also  be  rendered 
inoperative,  if  the  design  of  the 
equipment  permits. 

(3)  Substation  fences.  Conductive 
fences  around  substations  shall  be 
grounded.  When  a  substation  fence  is 
expanded  »r  a  section  is  removed,  fence 
grounding  continuity  shall  be 
maintained,  and  bonding  shall  be  used 
to  prevent  electrical  discontinuity. 

(4)  Guarding  of  rooms  containing 
electric  supply  equipment,  (i)  Rooms 
and  spaces  in  which  electric  supply 
lines  or  equipment  are  installed  shall 
meet  the  requirements  of  paragraphs 
(u)(4)(ii)  through  (uM4)(v)  of  this  section 
under  the  following  conditions: 

(A)  If  exposed  live  parts  operating  at 
50  to  150  volts  to  ground  are  located 
within  8  feet  of  the  ground  or  other 
working  surfece  inside  the  room  or 


(B)  If  Uv«  puts  operating  at  151  to  600 
vohs  and  located  within  8  feet  of  the 
pound  or  other  working  surfece  inside 
Uie  room  or  space  are  guarded  only  by 
location,  as  permitted  under  paragraph 
(uH5)(i)  of  this  section,  or 

(C)  If  live  parts  operating  at  more  than 
600  volts  are  located  within  the  room  or 
space,  unless: 

(7)  The  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(2)  The  uve  parts  are  installed  at  a 
height  above  ground  and  any  other 
working  surface  that  provides  protection 
at  the  voltage  to  which  they  are 
energized  corresponding  to  the 


protection  provided  by  an  8-foot  height 
at  50  vohs. 

(ii)  The  rooms  and  spaces  shall  be  so 
enclosed  within  fences,  screens, 
partitions,  or  walls  as  to  minimize  the 
possibility  that  unqualified  persons  will 
enter. 

(iii)  Signs  warning  unqualified 
persons  to  keep  out  shall  be  displayed 
at  entrances  to  the  rooms  and  spaces. 

(iv)  Entrances  to  rooms  and  spaces 
that  are  not  under  the  observation  of  an 
attendant  shall  be  kept  locked. 

(v)  Unqualified  persons  may  not  enter 
the  rooms  or  spaces  while  the  electric 
supply  lines  or  equipment  are 
energized. 

(5)  Guarding  of  energized  parts,  (i) 
Guards  shall  be  provided  around  all  live 
parts  operating  at  more  than  150  volts 
to  ground  without  an  insulating 
covering,  unless  the  location  of  the  live 
parts  gives  sufficient  horizontal  or 
vertical  or  a  combination  of  these 
clearances  to  minimize  the  possibility  of 
accidental  employee  contact. 

Noit:  Guideline*  for  th«  dimenitoiu  of 
clearance  dictancvi  about  eiactric  equipment 
in  substation!  are  contained  in  American 
National  Standard — National  Electrical 
Safety  Code.  ANSI  C2-1M7.  Installations 
meeting  the  ANSI  provisions  comply  with 
paragraph  (uM5)(i)  of  this  section.  An 
installation  that  doe*  not  conform  to  this 
ANSI  standard  will,  nonetheless,  be 
considered  as  complying  %vith  paragraph 
(u)(5)(i)  of  this  section  if  the  employer  can 
demonstrate  that  the  installation  provides 
sufficient  clearance  based  on  the  following 
evidence: 

(1)  That  the  installation  conforms  to  the 
edition  of  ANSI  C2  that  was  in  effect  at  the 
time  the  installation  was  made. 

(2)  That  each  employee  is  isolated  from 
energized  parts  at  the  point  of  closest 
approach,  and 

(3)  That  the  precautions  taken  when  work 
is  performed  on  the  installation  provide 
protection  equivalent  to  the  protection  that 
would  be  provided  by  horizontal  and  vertical 
clearances  meeting  ANSI  C2-1987. 

(ii)  Except  for  fuse  replacement  and 
other  necessary  access  by  qualified 
persons,  the  guarding  of  energized  parts 
within  a  compartment  shall  be 
maintained  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  tools  or  other  equipment 
from  being  dropped  on  energized  parts. 

(iii)  When  guards  are  removed  from 
energized  equipment,  barriers  shall  be 
installed  around  the  work  area  to 
prevent  employees  who  are  not  working 
on  the  equipment,  but  who  are  in  the 
area,  from  contacting  the  exposed  live 
parts. 

(6)  Substation  entry,  (i)  Upon  entering 
an  attended  substation,  each  employee 
other  than  those  regularly  working  in 
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the  station  shall  report  his  or  her 
presence  to  the  employee  in  charge  in 
order  to  receive  information  on  special 
system  conditions  affecting  employee 
safety. 

(ii)  The  job  briefing  required  by 
paragraph  (c)  of  this  section  shall  cover 
such  additional  subjects  as  the  location 
of  energized  equipment  in  or  adjacent  to 
the  work  area  and  the  limits  of  any 
deener)i;ized  work  area. 

(v)  Power  generation.  This  paragraph 
provides  additional  requirements  and 
related  work  practices  for  power 
generating  plants. 

(1)  Interlocks  and  other  safety  dexices. 
(i)  Interlocks  and  other  safety  devices 
shall  be  maintained  in  a  safe,  operable 
condition. 

(ii)  No  interlock  or  other  safety  device 
may  be  modified  to  defeat  its  function, 
except  for  test,  repwir,  or  adjustment  of 
the  device. 

(2)  Changing  brushes.  Before  exciter 
or  generator  brushes  are  changed  while 
the  generator  is  in  service,  the  exciter  or 
generator  field  shall  be  checked  to 
determine  whether  a  ground  condition 
exists.  The  brushes  may  not  be  changed 
while  the  generator  is  energized  if  a 
ground  condition  exists. 

(3)  Access  and  working  space. 
Sufficient  access  and  working  space 
shall  be  provided  and  maintained  about 
electric  equipment  to  permit  ready  and 
safe  operation  and  maintenance  of  such 
equipment. 

Note:  Guidelines  for  the  dimensions  of 
access  and  workspace  about  electric 
equipment  in  generating  stations  are 
contained  in  American  NaHooal  Standard — 
National  Electrical  Safety  Code.  ANSI  C2- 
1987.  Installations  meeting  the  ANSI 
provisions  comply  with  paragraph  (v)(3)  of 
this  section  An  installation  ^at  does  not 
conform  to  this  ANSI  standard  will, 
nonetheless,  be  considered  as  complving 
with  paragraph  (v)(3)  of  this  section  if  the 
employer  can  demonstrate  that  the 
installation  provides  ready  and  safe  access 
based  on  the  following  evidence: 

(1)  That  the  installation  cooforms  to  the 
edition  of  ANSI  C2  that  was  in  effect  at  the 
time  the  installation  was  made, 

(2)  That  the  configuration  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances  required  by 
paragraph  (i)(2)  of  this  section  while  they 
work  on  exposed,  energized  pans,  and 

(3)  That  the  precautions  taken  when  work 
is  performed  on  the  installation  provide 
protection  equivalent  to  the  protection  that 
would  be  provided  by  access  and  working 
space  meeting  ANSI  C2-1987 

(4)  Guarding  of  rooms  containing 
electric  supply  equipment,  (i)  Rooms 
and  spaces  in  which  electric  supply 
lines  or  equipment  are  installed  shall 
meet  the  requirements  of  paragraphs 
(v)(4)(ii)  through  (v)(4)(v)  of  thU  section 
under  the  following  conditions: 


(A)  If  exposed  live  parts  operating  at 
50  to  150  volts  to  ground  are  located 
within  8  feet  of  the  ground  or  other 
working  surface  inside  the  room  or 
space, 

(B)  If  live  parts  operating  at  151  to  600 
volts  and  located  within  8  feet  of  the 
ground  or  other  working  surface  inside 
the  room  or  space  are  guarded  only  by 
location,  as  permitted  under  paragraph 
(v)(5)(i)  of  this  section,  or 

(C)  If  live  parts  operating  at  more  than 
600  volts  are  located  within  the  room  or 
space,  unless: 

(J)  The  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  trom 
energized  parts,  or 

(2)  The  live  parts  are  installed  at  a 
height  above  ground  and  any  other 
working  surface  that  provides  protection 
at  the  voltage  to  which  they  are 
energized  corresponding  to  the 
protection  provided  by  an  8- foot  height 
at  50  volts. 

(ii)  The  rooms  and  spaces  shall  be  so 
enclosed  within  fences,  screens, 
partitions,  or  walls  as  to  minimize  the 
possibility  that  unqualified  persons  will 
enter. 

(iii)  Signs  warning  unqualified 
persons  to  keep  out  shall  be  displayed 
at  entrances  to  the  rooms  and  spaces, 
(iv)  Entrances  to  rooms  and  spaces 
that  are  not  under  the  observation  of  an 
attendant  shall  be  kept  locked. 

|v)  Unqualified  persons  may  not  enter 
the  rooms  or  spaces  while  the  electric 
supply  lines  or  equipment  are 
energized. 

(5)  Guarding  of  energized  parts,  (i) 
Guards  shall  be  provided  around  all  live 
parts  operating  at  more  than  150  volts 
to  ground  without  an  insulating 
covering,  unless  the  location  of  the  live 
parts  gives  sufficient  horizontal  or 
vertical  or  a  combination  of  these 
clearances  to  minimize  the  possibility  of 
accidental  employee  contact. 

Note:  Guidelines  for  the  dimensions  of 
clearance  distances  about  elecfic  equipment 
in  generating  stations  are  contained  in 
American  National  Standard — National 
Electrical  Safety  Code.  ANSI  C2-1987. 
Installations  meeting  the  ANSI  provisions 
comply  with  paragraph  (vM5)(i)  of  this 
section.  An  installation  that  does  not 
conform  to  this  ANSI  standard  will, 
nonetheless,  be  considered  as  complying 
with  paragraph  (vK5)(i)  of  this  section  if  the 
employer  can  demonstrate  that  the 
installation  provides  sufficient  clearance 
basfd  on  the  following  evidence: 

(1)  That  the  installation  conforms  to  the 
edition  of  ANSI  C2  that  was  in  effect  at  the 
time  the  installation  was  made, 

(2)  That  each  employee  is  isolated  from 
energized  parts  at  the  point  of  closest 
approach,  and 


(3). That  the  precatHions  taken  when  work 
is  perfonned  on  the  installation  provide 
protection  equivalent  to  tlM  protection  that 
wcnild  be  provided  by  horixonUl  and  vertical 
clearances  meeting  ANSI  C2-1987. 

(ii)  Except  for  fuse  replacement  or 
other  necessary  access  by  qualified 
persons,  the  guarding  of  energized  parts 
within  a  compartment  shall  he 
maintained  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  tools  or  other  equipment 
from  being  dropped  on  energized  parts. 

(iii)  When  guards  are  removed  from 
energized  equipment,  barriers  shall  be 
installed  around  the  work  area  to 
prevent  employees  who  a.-e  not  working 
on  the  equipment,  but  who  are  in  the 
area,  from  contacting  the  exposed  live 
parts. 

(6)  Water  or  steam  spaces.  The 
following  requirements  apply  to  work  in 
water  and  steam  spaces  associated  with 
boilers: 

|i)  A  designated  employee  shall 
inspect  conditions  before  work  is 
permitted  and  after  its  completion.  Eye 
protection,  or  full  face  protection  if 
necessary,  shall  be  worn  at  all  times 
when  condenser,  heater,  or  boiler  tubes 
are  being  cleane<i. 

(ii)  Where  it  is  necessary  for 
employees  to  work  near  tube  ends 
during  cleaning,  shielding  shall  be 
installed  at  the  tube  ends. 

(7)  Chemical  cleaning  of  boilers  and 
pressure  vessels.  The  following 
requirements  apply  to  chemical 
cleaning  of  boilers  and  pressure  vessels: 

(i)  Areas  where  chemical  cleaning  is 
in  progress  shall  be  cordoned  off  to 
restrict  access  during  cleaning.  If 
flammable  liquids,  gases,  or  vapors  or 
combustible  materials  will  be  used  or 
might  be  produced  during  the  cleaninj; 
process,  the  following  requirements  al  ;o 
apply: 

(A)  The  area  shall  be  posted  with 
signs  restricting  entry  and  warning  of 
the  hazards  of  fire  and  explosion:  and 

(B)  Smoking,  welding,  and  other 
possible  ignition  sources  are  prohibite 
in  these  restricted  areas. 

(ii)  The  number  of  personnel  in  the 
restricted  area  shall  be  limited  to  thos« 
necessary  to  accomplish  the  task  safeh 

(iii)  There  shall  be  ready  access  to 
water  or  showers  for  emergency  u.se. 

Note:  .Sec  §1910  141  of  this  Part  for 
requirunwnts  that  apply  to  the  water  supply 
and  to  washing  facilities. 

(iv)  Employees  in  restricted  areas 
shall  wear  protective  equipment 
meeting  the  requirements  of  Subpart  I «  f 
this  Part  and  including,  but  not  limited 
to,  protective  clothing,  boots,  goggles, 
and  gloves. 
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(8)  Chlorine  systems,  (i)  Chlorine 
system  enclosures  shall  be  posted  with 
signs  restricting  entry  and  warning  of 
the  hazard  to  health  and  the  hazards  of 
fire  and  explosion. 

Nole:  See  Subpart  Z  of  this  Part  for 
requirements  necessary  to  protect  the  health 
of  employees  from  the  effects  of  chlorine. 

(ii)  Only  designated  employees  may 
enter  the  restricted  area.  Additionally, 
the  number  of  personnel  shall  be 
limited  to  those  necessary  to  accomplish 
the  task  safely. 

(iii)  Emergency  repair  kits  shall  be 
available  near  the  shelter  or  enclosure  to 
allow  for  the  prompt  repair  of  leaks  in 
chlorine  lines,  equipment,  or  containers. 

(iv)  Before  repair  procedures  are 
started,  chlorine  tanks,  pipes,  and 
equipment  shall  be  purged  with  dry  air 
and  isolated  from  other  sources  of 
chlorine. 

(v)  The  employer  shall  ensure  that 
chlorine  is  not  mixed  with  materials 
that  would  react  with  the  chlorine  in  a 
dangerously  exothermic  or  other 
hazardous  manner. 

(9)  Boilers,  (i)  Before  internal  furnace 
or  ash  hopper  repair  work  is  started, 
overhead  areas  shall  be  inspected  for 
possible  falling  objects.  If  the  hazard  of 
falling  objects  exists,  overhead 
protection  such  as  planking  or  nets  shall 
be  provided. 

(ii)  When  opening  an  operating  boiler 
door,  employees  shall  stand  clear  of  the 
opening  of  the  door  to  avoid  the  heat 
blast  and  gases  which  may  escape  from 
the  boiler. 

(10)  Turbine  generators,  (i)  Smoking 
and  otherignition  sources  are 
prohibited  near  hydrogen  or  hydrogen 
sealing  systems,  and  signs  warning  of 
the  danger  of  explosion  and  fire  shall  be 
posted. 

(ii)  Excessive  hydrogen  makeup  or 
abnormal  loss  of  pressure  shall  be 
considered  as  an  emergency  and  shall 
be  corrected  immediately. 

(iii)  A  sufficient  quantity  of  inert  gas 
shall  be  available  to  purge  the  hydrogen 
from  the  largest  generator. 

(11)  Coal  and  ash  handling,  (i)  Only 
designated  persons  may  operate  railroad 
equipment. 

(ii)  Before  a  locomotive  or  locomotive 
crane  is  moved,  a  warning  shall  be  given 
to  employees  in  the  area. 

(iii)  Employees  engaged  in  switching 
or  dumping  cars  may  not  use  their  feet 
to  line  up  drawheads. 

(iv)  Drawheads  and  knuckles  may  not 
be  shifted  while  locomotives  or  cars  are 
in  motion. 

(v)  When  a  raihoad  car  is  stopped  for 
unloading,  the  car  shall  be  secured  from 
displacement  that  could  endanger 
employees. 


(vi)  An  emergency  means  of  stopping 
dump  operations  shall  be  provided  at 
railcar  dumps. 

(vii)  The  employer  shall  ensure  that 
employees  who  work  in  coal-  or  ash- 
handling  conveyor  areas  are  trained  and 
knowledgeable  in  conveyor  operation 
and  in  the  requirements  of  paragraphs 
(v)(ll)(viii)  through  (v)(ll)(xii)  of  this 
section. 

(viii)  Employees  may  not  ride  a  coal- 
er ash-handling  conveyor  belt  at  any 
time.  Employees  may  not  cross  over  the 
conveyor  belt,  except  at  walkways, 
unless  the  conveyor's  energy  source  has 
been  deenergized  and  has  been  locked 
out  or  tagged  in  accordance  with 
paragraph  (d)  of  this  section. 

(ix)  A  conveyor  that  could  cause 
injury  when  started  may  not  be  started 
until  personnel  in  the  area  are  alerted  by 
a  signal  or  by  a  designated  person  that 
the  conveyor  is  about  to  start. 

(x)  If  a  conveyor  that  could  cause 
injury  when  started  is  automatically 
controlled  or  is  controlled  from  a  remote 
location,  an  audible  device  shall  be 
provided  that  sounds  an  alarm  that  will 
be  recognized  by  each  employee  as  a 
warning  that  the  conveyor  will  start  and 
that  can  be  clearly  heard  at  all  points 
along  the  conveyor  where  personnel 
may  be  present.  The  warning  device 
shall  be  actuated  by  the  device  starting 
the  conveyor  and  shall  continue  for  a 
period  of  time  before  the  conveyor  starts 
that  is  long  enough  to  allow  employees 
to  move  clear  of  the  conveyor  system.  A 
visual  warning  may  be  used  in  place  of 
the  audible  device  if  the  employer  can 
demonstrate  that  it  will  provide  an 
equally  effective  warning  in  the 
particular  circumstances  involved. 
Note:  Exception:  If  the  employer  can 
demonstrate  that  the  system  s  ftjnction  would 
be  seriously  hindered  by  the  required  time 
delay,  warning  signs  may  be  provided  in 
place  of  the  audible  warning  device.  If  the 
system  was  installed  before  (insert  date  1 
year  after  publication  date),  warning  signs 
may  be  provided  in  place  of  the  audible 
warning  device  until  such  time  as  the 
conveyor  or  its  control  system  is  rebuilt  or 
rewired.  These  warning  signs  shall  be  clear, 
concise,  and  legible  and  shall  indicate  that 
conveyors  and  allied  equipment  may  be 
started  at  any  time,  that  danger  exisU,  and 
that  personnel  must  keep  clear.  These 
warning  signs  shall  be  provided  along  the 
conveyor  at  areas  not  guarded  by  position  or 
location. 


buttons,  pull  cords,  limit  switches,  or 
similar  emergency  stop.devices. 
However,  if  the  employer  can 
demonstrate  that  the  design,  function, 
and  operation  of  the  conveyor  do  not 
expose  an  employee  to  hazards,  an 
emergency  stop  device  is  not  required. 

(A)  Emergency  stop  devices  shall  be 
easily  identifiable  in  the  immediate 
vicinity  of  such  locations. 

(B)  An  emergency  stop  device  shall 
act  directly  on  the  control  of  the 
conveyor  involved  and  may  not  depend 
on  the  stopping  of  any  other  equipment. 

(C)  Emergency  stop  devices  shall  be 
installed  so  that  they  cannot  be 
overridden  from  other  locations. 

(xii)  Where  coal-handling  operations 
may  produce  a  combustible  atmosphere 
from  fuel  sources  or  from  flammable 
gases  or  dust,  sources  of  ignition  shall 
be  eliminated  or  safely  controlled  to 
prevent  ignition  of  the  combustible 
atmosphere. 

Note:  Locations  that  are  hazardous  because 
of  the  presence  of  combustible  dust  are 
classified  as  Class  II  hazardous  locations  See 
§1910.307  of  this  Part. 

(xiii)  An  employee  may  not  work  on 
or  beneath  overhanging  coal  in  coal 
bunkers,  coal  silos,  or  coal  storage  areas, 
unless  the  employee  is  protected  from 
all  hazards  posed  by  shifting  coal. 

(xiv)  An  employee  entering  a  bunker 
or  silo  to  dislodge  the  contents  shall 
wear  a  body  harness  with  lifeline 
attached.  The  lifeline  shall  be  secured  to 
a  fixed  support  outside  the  bunker  and 
shall  be  attended  at  all  times  by  an 
employee  located  outside  the  bunker  or 
facility. 

(12)  Hydroplants  and  equipment. 
Employees  working  on  or  close  to  water 
gates,  valves,  intakes,  forebays.  flumes, 
or  other  locations  where  increased  or 
decreased  water  flow  or  levels  may  pose 
a  significant  hazard  shall  be  warned  and 
shall  vacate  such  dangerous  areas  before 
water  flow  changes  are  made. 

(w)  Special  conditions.  (1)  Capacitors. 
The  following  additional  requirements 
apply  to  work  on  capacitors  and  on 
lines  connected  to  capacitors. 

Note:  See  paragraphs  (m)  and  (n)  of  this 
section  for  requirements  pertaining  to  the 
deenergizing  and  grounding  of  capacitor 
installations. 


(xi)  Remotely  and  automatically 
controlled  conveyors,  and  conveyors 
that  have  operating  stations  which  are 
not  manned  or  which  are  beyond  voice 
and  visual  contact  ftx)m  drive  areas, 
loading  areas,  transfer  points,  and  other 
locations  on  the  conveyor  path  not 
guarded  by  location,  position,  or  guards 
shall  be  furnished  with  emergency  stop 


(i)  Before  employees  work  on 
capacitors,  the  capacitors  shall  be 
disconnected  from  energized  sources 
and.  after  a  wait  of  at  least  5  minutes 
from  the  time  of  disconnection,  short- 
circuited. 

(ii)  Before  the  units  are  handled,  each 
unit  in  series-parallel  capacitor  banks 
shall  be  short-circuited  between  all 
terminals  and  the  capacitor  case  or  its 
rack.  If  the  cases  of  capacitors  are  on 
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ungrounded  substation  racks,  the  racks 
shall  be  boDded  to  ground. 

(iii)  Any  line  to  which  capacitors  are 
connected  shali  be  short-circuited 
before  it  is  considered  deenergized. 

(2)  Current  transformer  secondaries. 
The  secondary  of  a  current  transformer 
may  do<  be  opened  while  the 
transfonner  is  energized.  If  the  primary 
of  the  current  transfonner  cannot  be 
deenergized  before  work  is  performed 
on  an  instnunent,  a  relay,  or  other 
section  of  a  current  transfonner 
secondary  circuit,  the  circuit  shall  be 
bridged  so  that  the  current  transfonner 
secondary  will  not  be  opened. 

(3)  Series  streetJighting.  If  the  open- 
circuit  vohage  exceeds  600  vohs.  the 
series  streetUghting  circuit  shali  be 
worked  in  accordance  with  paragraph 
(qj  or  (t)  of  this  section,  as  appropriate. 
A  series  loop  may  only  be  opened  after 
the  street  lighting  transfonner  has  been 
deenergized  and  isolated  from  the 
source  of  supply  or  after  the  loop  is 
bridged  to  avoid  an  open-circuit 
condition. 

(4)  Illumination.  Sufficient 
illumination  shall  be  provided  to  enable 
the  employee  to  perform  the  work 
safely. 

(5)  Protection  against  drownwg.  (i) 
Whenever  an  employee  may  be  pulled 
or  pushed  or  may  fall  into  water  where 
the  danger  of  drowning  exists,  the 
employee  shall  be  provided  with  and 
shall  use  U.S.  Coast  Guard  approved 
personal  flotation  devices. 

(ii)  Each  personal  flotation  device 
shall  be  maintained  in  safe  condition 
and  shall  be  inspected  frequently 
enough  to  ensure  that  it  does  not  have 
rot.  mildew,  water  saturation,  and  or 
any  other  condition  that  could  render 
(he  device  unsuitable  for  use. 

(iii)  An  employee  may  cross  streanrts 
or  other  bodies  of  water  only  if  a  safe 
means  of  passage,  such  as  a  bridge,  is 
provided. 

(6)  Employee  protection  in  public 
work  areas. 

(i)  Traffic  control  signs  and  traffic 
control  devices  used  for  the  protection 
of  employees  shall  meet  the 
requirements  of  §  1926.200(g)(2)  of  this 
Chapter. 

(ii)  Before  work  is  begun  iti  the 
vicinity  of  vehicular  or  pedestrian  traffic 
that  may  endanger  employees,  warning 
signs  or  flags  and  other  traffic  control 
devices  shall  be  placed  in  conspicuous 
locations  to  alert  and  channel 
approaching  traffic. 

(iii)  Where  additioival  employee 
protection  is  necessary,  barricades  shall 
be  used. 

(iv)  Excavated  areas  shall  be  protected 
with  barricades. 


(v)  At  oight.  warning  Ughts  shall  be 
promiiMnUy  displayed. 

(7)  Backfeed.  If  there  is  a  possibility 
of  voltage  backfsed  from  sources  of 
cogenetBtion  or  from  the  secondary 
system  (for  example,  backfeed  from 
more  than  one  energized  phase  feeding 
a  common  load),  the  requirements  of 
paragraph  (l)  of  this  section  apply  if  the 
lines  or  equipment  are  to  be  worked  as 
energized,  and  the  requirements  of 
paragraphs  (m)  and  (n)  of  this  section 
apply  if  the  lines  or  eauipment  are  to  be 
worked  as  deenergized. 

(8)  Lasers.  Laser  equipment  shall  be 
installed,  adjusted,  and  operated  in 
accordance  with  §  1926.54  of  this 
Chapter. 

(9)  Hydraulic  Puids.  Hydraulic  fluids 
used  for  the  insulated  sections  of 
equipment  shall  provide  insulation  for 
the  voltage  involved. 

(x)  Definitions. 

Affected  employee.  An  employee 
whose  job  requires  him  or  her  to  operate 
or  use  a  machine  or  equipment  on 
which  servicing  or  maintenance  is  being 
performed  under  lockout  or  tagout.  or 
whose  job  requires  him  or  her  to  work 
in  an  area  in  which  such  servicing  or 
maintenance  is  being  performed. 

Attendant.  An  employee  assigned  to 
remain  immediately  outside  the 
entrance  to  an  enclosed  or  other  space 
to  render  assistance  as  needed  to 
employees  inside  the  space. 

Authorized  employee.  An  employee 
who  locks  out  or  tags  out  machines  or 
equipment  in  order  to  perform  servicing 
or  maintenance  on  that  machine  or 
equipment.  An  affected  employee 
becomes  an  authorized  employee  when 
that  employee's  duties  include 
performing  servicing  or  maintenance 
covered  under  this  section. 

Automatic  circuit  recloser.  A  self- 
controlled  device  for  intemipting  and 
reclosing  an  alternating  current  circuit 
with  a  predetermined  sequence  of 
opening  and  reclosing  followed  by 
resetting,  hold-closed,  or  lo<Jiout 
operation. 

Barricade.  A  physical  obstruction 
such  as  tapes,  cones,  or  A-frame  type 
wood  or  metal  structures  intended  to 
provide  a  warning  about  and  to  limit 
access  to  a  hazardous  area. 

Barrier.  A  physical  obstruction  which 
is  intended  to  prevent  contact  with 
energized  lines  or  equipment  or  to 
prevent  unauthorized  access  to  a  work 
area. 

Bond.  The  electrical  interconnection 
of  conductive  parts  designed  to 
maintain  a  common  electrical  potential. 

Bus.  A  conductor  or  a  group  of 
conductors  that  serve  as  a  common 
coooectioo  for  two  or  more  circuits. 


Bushing.  An  Insulating  structure. 
Including  a  through  conductor  or 
providing  a  passageway  for  such  a 
conductor,  with  provision  for  mounting 
on  a  banier.  conducting  or  otherwise, 
for  the  purposes  of  insulating  the 
conductor  from  the  barrier  and 
conducting  current  from  one  side  of  the 
barrier  to  the  other. 

Coble.  A  conductor  with  insulation, 
or  a  stranded  conductor  with  or  without 
insulation  and  other  coverings  (single- 
cxinductor  cable),  or  a  combination  of 
conductors  insulated  from  one  another 
(multiple-conductor  cable). 

Cable  sheath.  A  conductive  protective 
covering  applied  to  cables. 

Note  A  cable  sheath  may  consist  of 
multiple  layvn  of  which  one  or  more  Is 
conductive. 

Circuit.  A  conductor  or  system  of 
conductors  through  which  an  electric 
current  is  intended  to  flow. 

Clearance  (between  objects}.  The  clear 
distance  between  two  objects  measured 
surface  to  surface. 

Clearance  (for  workf  Authorization  to 
perform  specified  work  or  permission  to 
enter  a  restricted  area. 

Communication  lines.  (See  Lines, 
communication . ) 

Conductor.  A  material,  usually  in  the 
form  of  a  wire,  cable,  or  bus  bar.  used 
for  carrying  an  electric  current. 

Covered  conductor.  A  conductor 
covered  with  a  dielectric  having  no 
rated  insulating  strength  or  having  a 
rated  insulating  strength  less  than  the 
voltage  of  the  circuit  in  which  the 
conductor  is  used. 

Current-carrying  part.  A  conducting 
part  intended  to  be  connected  in  an 
electric  circuit  to  a  source  of  voltage. 
Non-current-carrying  parts  are  those  not 
intended  to  be  so  connected. 

Deenergized.  Free  from  any  electrical 
connection  to  a  source  of  potential 
difference  and  from  electric  charge:  not 
having  a  potential  different  from  that  of 
the  earth. 

Note:  The  term  is  used  only  with  reference 
to  current-carrying  parts,  which  are 
sometimes  energized  (alive). 

Designated  employee  (designated 
person).  An  employee  (or  person)  who 
is  designated  by  the  employer  to 
perform  specific  duties  under  the  terms 
of  this  section  and  who  is 
knowledgeable  in  the  construction  and 
operation  of  the  equipment  and  the 
hazards  involved. 

Electric  line  truck.  A  truck  used  to 
transport  personnel,  tools,  and  material 
for  electric  supply  line  work. 

Electric  supply  equipment.  Equipment 
that  produces,  modifies,  regulates, 
controls,  or  safeguards  a  supply  of 
electric  energy. 
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Electric  supply  lines.  (See  Lines, 
electric  supply.) 

Electric  utility.  An  organization 
responsible  for  the  installation, 
operation,  or  maintenance  of  an  electric 
supply  system. 

Enclosed  space.  A  working  space. 
.such  as  a  manhole,  vault,  tunnel,  or 
shaft,  that  has  a  limited  means  of  egress 
or  entr>'.  that  is  designed  for  periodic 
employee  entry  under  normal  operating 
conditions,  and  that  under  normal 
conditions  does  not  contain  a  hazardous 
atmosphere,  but  that  may  contain  a 
hazardous  atmosphere  under  abnormal 
conditions. 

No»e;  Spaces  that  are  enclosed  but  not 
dpsif^ned  for  employee  entr>'  under  normal 
operating  conditions  are  not  considered  to  be 
p.acioscd  spaces  for  the  purposes  of  this 
section.  Similarly,  spaces  that  are  enclosed 
and  that  are  expected  to  contain  a  hazardous 
atmosphere  are  not  considered  to  be  enclosed 
'  spaces  for  the  purposes  of  this  section.  Such 
spaces  meet  the  defmifion  of  pcnnit  spaces 
111  §  1910  146  of  this  Part,  and  entry  into 
them  must  be  performed  in  accordance  with 
that  standard. 

Energized  (alive,  live).  Electrically 
connected  to  a  source  of  potential 
difference,  or  electrically  charged  so  as 
to  have  a  potential  signiftcantly 
different  from  that  of  earth  in  the 
vicinity. 

Energy  isolating  device.  A  physical 
device  that  prevents  the  transmission  or 
release  of  energy,  including,  but  not 
limited  loathe  following:  a  manually 
operated  electric  circuit  breaker,  a 
disconnect  switch,  a  manually  operated 
switch,  a  slide  gate,  a  slip  blind,  a  line 
valve,  blocks,  and  any  similar  device 
with  a  visible  indication  of  the  position 
of  the  device.  (Push  buttons,  selector 
switches,  and  other  control-circuit-type 
devices  are  not  energy  isolating 
devices.) 

Energy  source.  Any  electrical, 
mechanical,  hydraulic,  pneumatic, 
chemical,  nuclear,  thermal,  or  other 
energy  source  that  could  cause  injur>'  t(5" 
personnel. 

Equipment  (electric).  A  general  term 
including  material,  fittings,  devices, 
appliances,  fixtures,  apparatus,  and  the 
like  used  as  part  of  or  in  connection 
with  an  electrical  installation. 

Exposed.  Not  isolated  or  guarded. 

Ground.  A  conducting  connection, 
whether  intentional  or  accidental, 
between  an  electric  circuit  or  equipment 
and  the  earth,  or  to  some  conducting 
body  that  ser\'es  in  place  of  the  earth. 

Grounded.  Connected  to  earth  or  to 
some  conducting  body  that  ser\'es  in 
place  of  the  earth. 

Guarded.  Covered,  fenced,  enclosed, 
or  otherwise  protected,  by  means  of 
suitable  covers  or  casings,  barrier  rails 


or  screens,  mats,  or  platforms,  designed 
to  minimize  the  possibility,  under 
normal  conditions,  of  dangerous 
approach  or  accidental  contact  by 
persons  or  objects. 

Note:  Wires  which  are  insulated,  but  not 
otherwise  protected,  are  not  considered  as 
guarded. 

Hazardous  atmosphere  means  an 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (that 
is.  escape  unaided  from  an  enclosed 
spac-e).  injury,  or  acute  illness  from  one 
or  more  of  the  following  causes: 

[1]  Flammable  gas,  vapor,  or  mist  in 
e.xcess  of  10  percent  of  its  lower 
flammable  limit  (LFL): 

(2)  Airborne  combustible  dust  at  a 
concentration  that  meets  or  exceeds  its 
LFL: 

Note:  This  concentration  may  be 
approximated  as  a  condition  in  which  the 
dust  obscures  vision  at  a  distance  of  5  feet 
(1  52  m)or  less. 

[3]  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  23.5 
percent; 

[4]  Atmospheric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
in  Subpart  G,  Occupational  Health  and 
Environmental  Control,  or  in  Subpart  Z, 
Toxic  and  Hazardous  Substances,  of 
this  Part  and  which  could  result  in 
employee  exposure  in  excess  of  its  dose 
or  permissible  exposure  limit; 

Note:  An  atmospheric  concentration  of  any 
substance  that  is  not  capable  of  causing 
death,  incapacitation,  impairment  of  ability 
to  self-rescue,  injury,  or  acute  illness  due  to 
its  health  effects  is  i\pt  covered  by  this 
provision. 

(5)  Any  other  atmospheric  condition 
that  is  immediately  dangerous  to  life  or 
health. 

Note:  For  air  contaminants  for  which 
OSHA  has  not  determined  a  dose  or 
permissible  exposure  liniit.  other  sources  of 
information,  such  as  Material  Safety  Data 
Sheets  that  comply  with  the  Hazard 
Communication  Standard.  §  1910  1200  of  this 
Part,  published  information,  and  internal 
documents  can  provide  guidance  in 
establishing  acceptable  atmospheric 
conditions. 

High-power  tests.  Tests  in  which  fault 
currents,  load  currents,  magnetizing 
currents,  and  line-dropping  currents  are 
used  to  test  equipment,  either  at  the 
equipment's  rated  voltage  or  at  lower 
voltages. 

High-voltage  tests.  Tests  in  which 
voltages  of  approximately  1000  volts  are 
used  as  a  practical  fninimum  and  in 
which  the  voltage  source  has  sufficient 
energy  to  cause  injury. 


High  wind.  A  wind  of  such  velocity  . 
that  the  following  hazards  would  be 
present:  , 

(1)  An  employee  would  be  exposed  to 
being  blown  trom  elevated  locations,  or 

(2)  An  employee  or  material  handling 
equipment  could  lose  control  of 
material  being  handled,  or 

(3)  An  employee  would  be  exposed  to 
.other  hazards  not  controlled  by  the 

standard  involved. 

Note:  Winds  exceeding  40  miles  per  hour 
(64.4  kilometers  per  hour),  or  30  miles  per 
hour  (48.3  kilometers  per  hour)  if  material 
handling  is  involved,  are  normally 
considered  as  meeting  this  criteria  unless 
precautions  are  taken  to  protect  employees 
from  the  hazardous  effects  of  ihe  wind. 

immediately  dangerous  to  life  or 
health  (IDLH)  means  any  condition  that 
poses  an  immediate  or  delayed  threat  to 
life  or  that  would  cause  irreversible 
adverse  health  effects  or  that  would 
interfere  with  an  individual's  ability  to 
escape  unaided  from  a  permit  space. 

Note:  Some  materials— hydrogen  fluoride 
gas  and  cadmium  vapor,  for  example — may 
produce  immediate  transient  effects  that, 
even  if  severe,  may  pass  without  medical 
attention,  but  are  followed  by  sudden, 
possibly  fatal  collapse  12-72  hours  after 
exposure.  The  victim  "feels  normal"  from 
recovery  from  transient  effects  until  collapse. 
Such  materials  in  hazardous  quantities  are 
considered  to  be  "immediately"  dangerous  to 
life  or  health. 

Insulated.  Separated  from  other 
conducting  surfaces  by  a  dielectric 
(including  air  space)  offering  a  high 
resistance  to  the  passage  of  current. 

Note:  When  any  object  is  said  to  be 
insulated,  it  is  understood  to  be  insulated  for 
the  conditions  to  which  it  is  normally 
subjected.  Otherv^ise,  it  is.  within  the 
purpose  of  this  section,  uninsulated. 

Insulation  (cable).  That  which  is 
relied  upon  to  insulate  the  conductor 
from  other  conductors  or  conducting 
parts  or  from  ground. 

Line-clearance  tree  trimm.  An 
employee  who.  through  related  training 
or  on-the-job  experience  or  both,  is 
familiar  with  the  special  techniques  and 
hazards  involved  in  line-clearance  tree 
trimming. 

Note  1:  An  employee  who  is  regularly 
assigneji  to  a  line-clearance  tree-trimming 
crew  and  who  is  undergoing  on-the-job 
training  and  who,  in  the  course  of  such 
training,  has  demonstrated  an  ability  to 
perform  duties  safely  at  his  or  her  level  of 
training  and  who  is  under  the  direct 
supervision  of  a  line-clearance  tree  trimmer 
is  considered  to  be  a  line-clearance  tree 
trimmer. 

Note  2:  A  line-clearance  tree  trimmer  is  not 
considered  to  be  a  "qualified  employee" 
under  this  section  unless  he  or  she  has  the 
training  required  for  a  qualified  employee 
*inder  paragraph  (aH2)(ii)  of  this  section. 
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However,  under  the  electrical  safety-related 
work  practices  standard,  a  line-clearance  tree 
trimmer  is  considered  to  be  a  "qualified 
employee".  Tree  trimming  performed  by 
such  "qualiTied  employees"  is  not  subject  to 
the  electrical  safety-related  work  practice 
requirements  contained  in  §§  1910.331 
through  1910.335  of  this  Part.  (See  also  the 
note  following  §  1910.332(b)(3)  of  this  Part 
for  information  regarding  the  training  an 
employee  must  have  to  be  considered  a 
qualified  employee  under  §§  1910.331 
through  1910.335  of  this  part.) 

Line-clearance  tree  trimming.  The 
pruning,  trimming,  repairing, 
maintaining,  removing,  or  clearing  of 
trees  or  the  cutting  of  brush  that  is 
within  10  feet  (305  cm)  of  electric 
supply  lines  and  equipment. 

Lines.  [1]  Communication  lines.  The 
conductors  and  their  supporting  or 
containing  structures  which  are  used  for 
public  or  private  signal  or 
communication  service,  and  which 
operate  at  potentials  not  exceeding  400 
volts  to  ground  or  750  volts  between  any 
two  points  of  the  circuit,  and  the 
transmitted  power  of  which  does  not 
exceed  150  watts.  If  the  lines  are 
operating  at  less  than  150  volts,  no  limit 
is  placed  on  the  transmitted  power  of 
the  system.  Under  certain  conditions, 
communication  cables  may  include 
communication  circuits  exceeding  these 
limitations  where  such  circuits  are  also 
used  to  supply  power  solely  to 
communication  equipment. 

Note:  Telephone,  telegraph,  railroad  signal, 
data,  clock,  fire,  police  alarm,  cable 
television,  and  other  systems  conforming 
with  this  definition  are  included.  Lines  used 
for  signaling  purposes,  but  not  included 
under  this  definition,  are  considered  as 
electric  supply  lines  of  the  same  voltage. 

(2)  Electric  supply  lines.  Conductors 
used  to  transmit  electric  energy  and 


their  necessary  supporting  or  containing 
strtictures.  Signal  lines  of  more  than  400 
volts  are  always  supply  lines  within  this 
section,  and  those  of  less  than  400  volts 
are  considered  as  supply  lines,  if  so  run 
and' operated  throughout. 

Manhole.  A  subsurface  enclosure 
which  personnel  may  enter  and  which 
is  used  for  the  purpose  of  installing, 
operating,  and  maintaining  submersible 
equipment  or  cable. 

Manhole  steps.  A  series  of  steps 
individually  attached  to  or  set  into  the 
walls  of  a  manhole  structure. 

Minimum  approach  distance.  The 
closest  distance  an  employee  is 
permitted  to  approach  an  energized  or  a 
grounded  object. 

Qualified  employee  (qualified 
person).  One  knowledgeable  in  the 
construction  and  operation  of  the 
electric  power  generation,  transmission, 
and  distribution  equipment  involved, 
along  with  the  associated  hazards. 

Note  1:  An  employee  must  have  the 
training  required  by  paragraph  (a)(2)(ii)  of 
this  section  in  order  to  be  considered  a 
qualified  employee. 

Note  2:  Except  under  paragraph  (g)(2)(v)  of 
this  section,  an  employee  who  is  undergoing 
on-the-job  training  and  who,  in  the  course  of 
such  training,  has  demonstrated  an  ability  to 
perform  duties  safely  at  his  or  her  level  of 
training  and  who  is  under  the  direct 
supervision  of  a  qualified  person  is 
considered  to  be  a  qualified  person  for  the 
performance  of  those  duties. 

Step  bolt.  A  bolt  or  rung  attached  at 
intervals  along  a  structural  member  and 
used  for  foot  placement  during  climbing 
or  standing. 

Switch.  A  device  for  opening  and 
closing  or  for  changing  the  connection 
of  a  circuit.  In  this  section,  a  switch  is 
understood  to  be  manually  operable, 
unless  otherwise  stated. 


System  operator.  A  qualified  person 
designated  to  operate  the  system  or  its 
parts. 

Vault.  An  enclosure,  above  or  below 
ground,  which  personnel  may  enter  and 
which  is  used  for  the  purpose  of 
installing,  operating,  or  maintaining 
equipment  or  cable. 

Vented  vault.  A  vault  that  has 
provision  for  air  changes  using  exhaust 
flue  stacks  and  low  level  air  intakes 
operating  on  differentials  of  pressure 
and  temperature  providing  for  airflow 
which  precludes  a  hazardous 
atmosphere  from  developing. 

Voltage.  The  effective  (rms)  potential 
difference  between  any  two  conductors 
or  between  a  conductor  and  ground. 
Voltages  are  expressed  in  nominal 
values  unless  otherwise  indicated.  The 
nominal  voltage  of  a  system  or  circuit  is 
the  value  assigned  to  a  system  or  circuit 
of  a  given  voltage  class  for  the  purpose 
of  convenient  designation.  The 
operating  voltage  of  the  system  may 
vary  above  or  below  this  value. 

Appendix  A  to  §  1910.269  Flow  Charts 

This  appendix  presents  information, 
in  the  form  of  flow  charts,  that 
illustrates  the  scope  and  application  of 
§  1910.269.  This  appendix  addresses  the 
interface  between  §  1910.269  and 
Subpart  S  of  this  Fart  {Electrical). 
between  §  1910.269  and  §  1910.146  of 
this  Part  [Permit-required  confined 
spaces),  and  between  §  1910.269  and 
§  1910.147  of  this  Part  [The  control  of 
hazardous  energy  (lockout/tagout)). 
These  flow  charts  provide  guidance  for 
employers  trying  to  implement  the 
requirements  of  §  1910.269  in 
combination  with  other  General 
Industry  Standards  contained  in  Part 
1910. 
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^.^^Appendix  A-1  to  Section  1910.269-ApplicaUon  of  Section  1910.269  and  Subpart  S  of  this  Part  to  Electrical  Installa- 


Is  this  an  electric  power  generation, 
transmission,  or  distribution  installation?' 


YES 


Is  it  a  generation 
installation? 


YES 


§1910.269(v)' 


J 


NO 


NO 


§§1910.302 

through 
1910.308 


§1910.269(u)' 


) 


'  Electrical  installation  design  requirements  only.    See 
Appendix  A-2  of  this  section  for  electrical  safety-related 
work  practices.   Supplementary  electric  generating 
equipment  that  is  used  to  supply  a  workplace  for 
emergency,  standby,  or  similar  purposes  only  is  not 
considered  to  be  an  electric  power  generation 
installation. 

'  See  Table  1  of  Appendix  A-2  of  this  section  for 
requirements  that  can  be  met  through  compliance  with 
subpart  S  of  this  part. 
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Relat'd'wtk  ptctic°es'"'°"  ^^^^^BQ-Appiication  of  Section  1910.269  and  Subpart  S  of  this  Part  to  Electrical  Safety- 


Are  the  employees 
"qualified"  as  defined 
in  §19l0.269(x)? 


YES 


NO 


§§1910.332 
through 
1910.335 


Is  this  an  electric 
power  generation, 
transmission,  or 
distribution 
installation? 


NO 


Is  it  a  commingled' 
installation? 


YES 


YES 


I 


^Does  the  installation 
conform  to  §§1910.302 
through  1910.308? 


NO 


§1910.269 


YES 


§§1910.332  through  1910.335 

plus 

the  supplementary  requirements  of  §1910.269 

identified  in  Appendix  A-2,  Table  1 


NO 


§§1910.332 
through 
1910.335 


•M    OR 


§1910.269 

plus 

§1910.332. 

§1910.333(a)  &  (b). 

and 
§1910.334 


•  Comrringled  to  the  extent  that  the  electric  power  generation,  transmission,  or  distribution 
installation  poses  the  greater  hazard. 
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Table  1.— Electrical  Safety-Related  Work  Practices  in  Section  1910.269 


Compliance  with  subpart  S  is  considered  as  compliance  with 
§1910^91 


(d).  electric  shock  hazards  only 

(h)(3)  

(i)(2)  

(k) 

(I)(1)  through  (l)(4).  (I)(6)(i).  and  (l)(8)  through  (l)(10) 

(m) 

(P)(4)  

(s)(2)  

(u)(1)  and  (u)(3)  through  (u)(5) 

(v)(3)  through  (v)(5)  

(w)(1)  and  (w)(7) 


Paragraphs  that  apply  regardless  of  compliance  with  sulapart  S 


(a)(2)2  and  (a)(3)  2. 

(b)2. 

(c)2. 

(d),  other  than  electric  shock  hazards. 

(e). 

(0- 

(g)- 

(h)(1)  and  (h)(2). 
(I)(3)2and(i)(4)2. 

(i)*- 

0(5)  2.  (I)(6)(iii)2.  (I)(6)(iii)2.  and  (l)(7)2. 
(n)2. 

(0)2. 

(p)(1)  through  (p)(3). 

(q)2- 

(r). 

(s)(1). 

(t)2. 

(u)(2)2and(u)(6)2. 

(v)(1).  (v)(2)2,  and  (v)(6)  through  (v)(12). 

(w)(2)  through  (w)(6)2.  (w)(8).  and  (w)(9)2. 


r,J,iH^u.^!^^S*^.!I^*^Ilf*i^  "^  the  requirements  of  §§1910.332  through  1910.308  of  this  Part,  then  the  electrrcal  installation  and  any  asstv 
sioS  (rf  §^.2l9  S"SSs  P^rt        ^^^  conforming  to  §§  1910.332  through  1910.335  of  this  Part  are  considered  to  comply  wrtTl^lsl  ?(^ 

2  These  provisions  include  electrical  safety  requirements  that  must  be  nrjet  regardless  of  compliance  with  Subpart  S  of  this  Part. 


cjr^"  "'  '°  '"'°"  """»--"«-">"  -"  3«,o„  ,»,„.»,  „a  S.bp.„  s  o,  ^U  P.«  .o  T«.™.„,„, 


Is  the  tree  Within  10  feet' 
of  an  overhead  line? 


NO 


YES 


Is  the  employee  a  line- 
clearance  tree  trimmer? 


NO 


YES 


§1910.269  applies.   (Clearances  are 
specified  in  §19l0.269(r)(l)(iii).) 


Neither 
§1910.269  nor 
Subpart  S 
applies. 


Subpart  S 
applies. 
(Employee 
may  not  trim 
branch  within 
10  feet' of 
line.) 


'  10  feet  plus  4  inches  for  e^ery  10  hilovolts  over  60  hilovoiis- 
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Appen(^x  A-4  to  Section  1910.269-Application  of  Section  1910.147.  Section  1910.269  and  Section  1910  333  to 
Hazardous  Energy  Control  Procedures  (Lockout/Tagout).  ^^^^u""   i^^iu.aj^  lo 


Is  this  an  electric  power  generation, 
transmission,  or  distribution  installation?' 


YES 


Is  it  a  generation 
installation? 


YES 


§191 0.269(d) 

or 

§1910.147 


YES 


NO 


Is  it  a  commingled' 
installation? 


NO 


§1910.269{m) 


NO 


Is  there  a  hazard 
of  electric  shock? 


YES 


§1910.333(b) 

or 
§1910.147' 


NO 


§1910.147 


SiQln'.«^fKV'o?tll-^'°V°"^TVn   §§3910-3p3  through  1910.308  of  this  part,  the  lockout  and  tagging  procedures  of 

§  1910.333(b)  of  this  part  may  be  followed  for  electric  shock  hazards.  e*    e  f 

at^bazSd^'^  *°  *^  ^'^^"*  ^^^  ^^  electric  power  generation,  transmission,  or  distribution  installation  poses  the 
3  Section  1910.333(b)(2){iii)(D)  and  (b)(2)(iv)(B)  of  this  part,  still  apply. 
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Appendix  A-5  to  Section  1910.269— Application  of  Section  1910.146  and  Section  1910.269  to  Pennil-Required  Con- 
fined Spaces. 


NO 

Is  this  a  confined  space 
as  defined  in 
§1910.146(b)?' 

1 

- 
Neither 
§1910.146  nor 
§1910.269<e) 
apply  to  entry. 

YES 

Is  It  a  permit  space  as 
defined  In  §191 0.1 46(b)? 

t 

k  ■ 

x^ 

N 

0 

YES 

N 

0 

Does  the  work 
performed  fall  within  the 
scope  of  §1910.269? 

1 

YES 

0 

Is  this  space  an 
enclosed  space  as 
defined  In  §l9l0.269(x)? 

^ 

§1910.146   L— 

^^l^^H^V 

N( 

< 

YES 

D 

Are  hazards  controlled 
throuoh  mea<i>>rAft 

YES 

'  ■■- \ 

§1910.269(6) 

or 

§1910.146 

required  by  § 

K 

1910.269? 

•  See  §191 0.146(c)  for  general  non-entry  requirements  that  apply  to  all  confined  spaces. 
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Appendix  B  to  Section  1910.26»— 
Wortdng  on  Exposed  Energized  Parts 

/.  Introduction 

Electric  transmission  and  distribution  line 
installations  have  been  designed  to  meet 
National  Electrical  Safety  Code  (NESC),  ANSI 
C2,  requirements  and  to  provide  the  level  of 
line  outage  performance  required  by  system 
reliability  criteria.  Transmission  and 
distribution  lines  are  also  designed  to 
withstand  the  maximum  overvoltages 
expected  to  be  impressed  on  the  system. 
Such  overvoltages  can  be  caused  by  such 
conditions  as  switching  surges,  feuits,  or 
lightning.  Insulator  design  and  lengths  and 
the  clearances  to  structural  parts  (which,  for 
low  voltage  through  extra-high  voltage,  or 
EHV,  facilities,  are  generally  based  on  the 
performance  of  the  line  as  a  result  of 
contamination  of  the  insulation  or  during 
storms)  have,  over  the  years,  come  closer  to 
the  minimum  approach  distances  used  by 
workers  (which  are  generally  based  on  non- 
storm  conditions).  Thus,  as  minimum 
approach  (working)  distances  and  structural 
distances  (clearances)  converge,  it  is 
increasingly  important  that  basic 
considerations  for  establishing  safe  approach 
distances  for  performing  work  be  understood 
by  the  designers  and  the  operating  and 
maintenance  personnel  involved. 

The  information  in  this  Appendix  will 
assist  employers  In  complying  with  the 
minimum  approach  distance  requirements 
contained  in  paragraphs  (1X2)  and  (q){3)  of 
this  section.  The  technical  criteria  and 
methodology  presented  herein  is  mandatory 
for  employers  using  reduced  minimum 
approach  distances  as  permitted  in  Table  R- 
7  and  Table  R-a.  This  Appendix  is  intended 
to  provide  essential  beckg^und  information 
and  technical  criteria  for  the  development  or 
modification,  if  possible,  of  the  safe 
minimum  approach  distances  for  electric 
transmission  and  distribution  live-line  work. 
The  development  of  these  safe  distances 
must  be  undertaken  by  persons 
knowledgeable  in  the  techniques  discussed 
in  this  appendix  and  competent  in  the  field 
of  electric  transmission  and  distribution 
system  design. 


U.  General 
A.  Definitions 

The  following  definitions  from 
S  1910.269(x)  relate  to  work  on  or  near 
transmission  and  distribution  lines  and 
equipment  and  the  electrical  hazards  they 
present 

Exposed.  Not  isolated  or  guarded. 

Guarded.  Covered,  fenced,  enclosed,  or 
otherwise  protected,  by  means  of  suitable 
covers  or  casings,  barrier  rails  or  screens, 
mats,  or  platforms,  designed  to  minimize  the 
possibility,  under  normal  conditions,  of 
dangerous  approach  or  accidental  contact  by 
persons  or  objects. 

Note:  Wires  which  are  insulated,  but  not 
otherwise  protected,  are  not  considered  as 
guarded. 

Insulated.  Separated  from  other  conducting 
surfaces  by  a  dielectric  (including  air  space) 
offering  a  high  resistance  to  the  passage  of 
current. 

Note:  When  any  object  is  said  to  be 
Insulated,  it  is  understood  to  be  insulated  for 
the  conditions  to  which  it  is  normally 
subjected.  Otherwise,  it  is,  within  the 
purpose  of  this  section,  uiiinsulated. 
B.  Installations  Energized  at  50  to  300  Volts 

The  hazards  posed  by  installations 
energized  at  50  to  300  volts  are  the  same  as 
those  found  in  many  other  workplaces.  That 
is  not  to  say  that  there  is  no  hazard,  but  the 
complexity  of  electrical  protection  required 
does  not  compare  to  that  required  for  high 
voltage  systems.  The  employee  must  avoid 
contact  with  the  exposed  parts,  and  the 
protective  equipment  used  (such  as  rubber 
insulating  gloves)  must  provide  insulation  for 
the  voltages  involved. 

C  Exposed  Energized  Parts  Over  300  Volts 
AC 

Table  R-6,  Table  R-7.  and  Table  R-8  of 
§  1910.269  provide  safe  approach  and 
working  distances  in  the  vicinity  of  energized 
electrical  apparatus  so  that  work  can  be  done 
safely  without  risk  of  electrical  flashover. 

The  working  distances  must  withstand  the 
maximum  transient  overvoltage  that  can 
reach  the  work  site  under  the  working 
conditions  and  practices  in  use.  Normal 
system  design  may  provide  or  include  a 


mearu  to  control  transient  overvoltages,  or 
temporary  devices  may  be  employed  to 
achieve  the  same  result.  The  use  of 
technically  ooixect  practices  or  procedures  to 
control  overvoltages  (for  example,  portable 
gaps  or  preventing  the  automatic  control 
from  initiating  breaker  reclosing)  enables  line 
design  and  operation  to  be  based  on  reduced 
transient  overvoltage  values.  Technical 
information  for  U.S.  electrical  systems 
indicates  that  current  design  provides  for  the 
following  maximum  transient  overvoltage 
values  (usually  produced  by  switching 
surges).  362  kV  and  less— 3.0  per  unit;  552 
kV— 2.4  per  unit;  800  kV— 2.0  per  unit. 

Additional  discussion  of  maximum 
transient  overvoltages  can  be  found  in 
paragraph  IV.A.2,  later  in  this  Appendix. 

m.  Detennination  of  the  Electrical 
Component  of  Minimum  Approach  Distances 
A.  Voltages  of  1.1  kV  to  72.5  kV 

For  voltages  of  1.1  kV  to  72.5  kV.  the 
electrical  component  of  minimum  approach 
distances  is  based  on  American  National 
Standards  Institute  (ANSI)/American 
Institute  of  Electrical  Engineers  (AIEE) 
Standard  No.4.  March  1943.  Tables  III  and 
rv.  (AIEE  is  the  predecessor  technical  society 
to  the  Institute  of  Electrical  and  Electronic 
Engineers  (IEEE).)  These  distances  are 
calculated  by  the  following  formula: 

Equation  (1)— For  voltages  of  1.1  kV  to 
72.5  kV 


^.rVm^xpuV" 


Where: 

D=EIectrical  component  of  the 

minimum  approach  distance  in  air 
in  feet 

Vm«=Maximum  rated  line-to-ground 

rms  voltage  in  kV 
pu=Maximum  transient  overvoltage 

factor  in  per  unit 

Source:  AIEE  Standard  No.  4,  1943. 

This  formula  has  been  used  to  generate 
Tablet. 


TABLE  1.-AC  ENERGIZED  UnE-WoRK  PHASE-TO^ROUT«^L£C;mTCAL  COMPONENT  OF  THE  MINIMUM  APPROACH 

Distance— 1.1  to  72.5  kV 


Maximum  anticipated  per-unit  transient  overvoltage 


3.0 


Phase  to  ptiase  voltage 


15,000 


0.08 


36,000 


0.33 


moveJlTnt^^^  distances  given  (in  feet)  are  for  air  as  the  Insulating  medium  and 


46,000 


0.49 


72.500 


1.03 


provide  no  additional  clearance  for  inadvertent 


B.  Voltages  of  72.6  kV  to  800  kV 

For  voltages  of  72.6  kV  to  800  kV,  the 
electrical  component  of  minimum  approach 
distances  is  based  on  ANSI/IEEE  Standard 
516-1987.  "IEEE  Guide  for  Maintenance 
Methods  on  Energized  Power  Lines."  This 
standard  gives  the  electrical  component  of 
the  minimum  approach  distance  based  on 


power  frequency  rod-gap  data,  supplemented 
with  transient  overvoltage  information  and  a 
saturation  factor  for  high  voltages.  The 
distances  listed  in  ANSI/IEEE  Standard  516 
have  been  calculated  according  to  the 
following  formula: 


Equation  (2)— For  voltages  of  72.6  kV  to 
800  kV 


Where: 


D  =  (C4a)puV„^) 
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D=Electrical  component  of  the 

minimum  approach  distance  in  air 

in  feet 
C=0.01  to  take  care  of  correction  factors 

associated  with  the  variation  of  gap 

sparkover  with  voltage 
a=A  factor  relating  to  the  saturation  of 

air  at  voltages  of  345  kV  or  higher 


pu=Maximum  anticipated  transient 
overvoltage,  in  per  unit  (p.u.) 

Vm;„=Maximum  rms  system  Ime-to- 
ground  voltage  in  kilovolts — it 
should  be  the  "actual"  maximum, 
or  the  normal  highest  voltage  for  the 
range  (for  example,  10  percent 
above  the  nominal  voltage) 


Source:  Formula  developed  from 
ANSI/IEEE  Standard  No.  516.  1987. 

This  formula  is  used  to  calculate  the 
electrical  component  of  the  minimum 
approach  distances  in  air  and  is  used  in  the 
development  of  Table  2  and  Table  3. 


Table  2.— AC  Energized  Line-Work  Phase-to-Ground  Electrical  Component  of  the  Minimum  Approach 

Distance— 121  TO  242  kV 


Maximum  anticipated  per-unit  transient  overvoltage 

Ptiase  to  phase  voltage 

121.000 

145.000 

169.000 

242.000 

2^2  !!!!"!!!ZI!I!ZZ"!!!!!!!!!II!!!!!I!!!!!!!!!I!!ZZ!!!!!!Z!!!!!!!!!!!!!!I!!!!!Z"ZZ""!" 
2.3  

1.40 
1.47 
1.54 
1.61 
1.68 
1.75 
1.82 
1.89 
1.96 
2.03 
2.10 

1.70 
1.79 
1.87 
1.96 
2.04 
2.13 
2.21 
2.30 
2.38 
2.47 
2.55 

2.00 
2.10 
2.20 
2.30 
2.40 
2.50 
2.60 
2.70 
2.80 
2.90 
3.00 

2.80 
2.94 
3.08 
3.22 

2.4 

335 

2.5  

350 

2.6 „...     

2,7  

3.64 
3  76 

2.8  '. 

3  92 

2.9  ....„ „.. 

4  05 

3.0 

4  29 

Note:  The  distances  given  (in   feet)  are  for  air  as  the  insulating  medium  and  provide  no  additional  clearance  for  inadvertent 
movement 

Table  3.— AC  Energized  Line-Work  Phase-to-Ground  Electrical  Component  of  the  Minimum  Approach 

Distance— 362  to  800  kv 


Maximum  anticipated  per-unit  transient  overvoltage 

Phase  to  phase  voltage 

362.000 

552.000 

800,000 

1.5  „ 

4.97 
5.46 
5.98 
6.51 
7.08 
7.68 
8.27 
8.87 
'9.49 
10.21 

8  66 

1 .6  

960 

1.7  

10  60 

1.8  „ 

11  64 

1.9  

12  73 

2.0  

4.20 

4.41 
4.70 
5.01 
5.34 
5.67 
6.01 
6.36 
673 
7.10 
7.48 

1386 

2.1  „ _ 

2.2 

2.3  

2.4  „ 

2.5  

2.6 

2.7 

2.8  

2.9  

3.0  

Note:  The  distances  given  (in  feet)  are  for  air  as  the  insulating  medium  and  provide  no  additional  clearance  for  inadvertent 
movement. 


C  Provisions  for  Inadvertent  Movement 

The  minimum  approach  distances 
(working  distances)  must  include  an  "adder" 
to  comi>ensate  for  the  inadvertent  movement 
of  the  worker  relative  to  an  energized  part  or 
the  movement  of  the  part  relative  to  the 
worker.  A  certain  allowance  must  be  made  to 
account  for  this  possible  inadvertent 
movement  and  to  provide  the  worker  with  a 
comfortable  and  safe  zone  in  which  to  work. 
A  distance  for  inadvertent  movement  (called 
the  "ergonomic  component  of  the  minimum 
approach  distance")  must  be  added  to  the 
electrical  component  to  determine  the  total 
safe  minimum  approach  distances  used  in 
live-line  work. 


One  approach  that  can  be  used  to  estimate 
the  ergonomic  component  of  the  minimum 
approach  distance  is  response  time-distance 
analysis.  When  this  technique  is  used,  the 
total  response  time  to  a  hazardous  incident 
is  estimated  and  converted  to  distance 
travelled.  For  example,  the  driver  of  a  car 
takes  a  given  amount  of  time  to  respond  to 
a  "stimulus"  and  stop  the  vehicle.  The 
elapsed  time  involved  results  in  a  distance 
being  travelled  before  the  car  comes  to  a 
complete  stop.  This  distance  is  dependent  on 
the  sp>eed  of  the  car  at  the  time  the  stimulus 
appears. 

In  the  case  of  live-line  work,  the  employee 
must  first  f>erceive  that  he  or  she  is 


approaching  the  danger  zone.  Then,  the 
worker  responds  to  the  danger  and  must 
decelerate  and  stop  all  motion  toward  the 
energized  part.  During  the  time  it  takes  to 
stop,  a  distance  will  have  been  traversed.  It 
is  this  distance  that  must  be  added  to  the 
electrical  comp>onent  of  the  minimum 
approach  distance  to  obtain  the  total  safe 
minimum  approach  distance. 

At  voltages  below  72.5  kV.  the  electrical 
component  of  the  minimum  approach 
distance  is  smaller  than  the  ergonomic 
component.  At  72.5  kV  the  electrical 
component  is  only  a  little  more  than  1  foot. 
An  ergonomic  component  of  the  minimum 
approach  distance  is  needed  that  will 
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provide  for  all  the  worker's  expected 
movements.  The  usual  live-line  work  method 
for  these  voltages  is  the  use  of  rubber 
insulating  equipment,  frequently  nibber 
gloves.  The  energized  object  needs  to  be  far 
enough  away  to  provide  the  worker's  face 
with  a  safe  approach  distance,  as  his  or  her 
hands  and  anns  are  insulated,  in  this  ca,se, 
2  feet  has  been  accepted  as  a  suHicient  and 
practical  value. 

For  voltages  between  72.6  and  800  kV. 
there  is  a  change  in  the  work  practices 
employed  during  energized  line  work. 
Generally,  live-line  tools  (Hot  sticks)  are 
employed  to  perform  work  while  equipment 
is  energized.  These  tools,  by  design,  keep  the 
energized  part  at  a  constant  distance  from  the 
employee  and  thus  maintai.T  the  appropriate 
minimum  approach  distance  automatically. 

The  length  of  the  ergonomic  component  of 
the  minimum  approach  distance  is  also 
influenced  by  the  location  of  the  worker  and 
by  tho  nature  of  the  work.  In  these  higher 
voltape  ranges,  the  employees  use  work 
method*  that  more  tightly  control  their 
movemcnis  than  when  the  workers  perform 
rubber  glove  work.  The  worker  is  farther  from 
energiced  line  or  equipment  and  needs  to  be 
more  precise  in  his  or  her  movements  just  to 
perform  the  work. 

For  these  reasons,  a  smaller  ergonomic 
component  of  the  minimum  approach 
distance  is  needed,  and  a  distance  of  1  foot 
has  been  selected  for  voltages  between  72  6 
and  800  kV. 

Table  A  summarizes  the  ergonomic 
component  of  the  minimum  approach 
distani*  for  the  two  voltage  ranges. 

Table  4.— Ergonomic  Component 
OF  Minimum  Approach  Distance 


Vo.t2ge  raoge  (kV) 


1.1  to  72.5  . 
72  6  fo  800 


Distance 
(<eei) 


2.0 
1.0 


Note:  This  distance  must  be  addcil  to  the 
electrical  component  of  the  minimum 
approat  h  distance  to  obtain  the  fiill 
minimi;:n  approach  distance. 

D.  Bare-Hand  Live-Line  Minimum  Apprudch 
Distances 

Calculating  the  strength  of  phase-to-phase 
transient  overvoltagos  is  complic-ated  by  the 
varying  time  displacement  between 
overvoltegf^s  on  parallel  conductors 
(electrt)des)  and  by  the  varying  ratio  between 
the  positive  and  negative  voltages  on  the  two 
electrodes.  The  time  displacement  causes  the 
maximum  voltage  between  phases  to  be  less 
than  the  sum  of  the  phase- to-ground  voltages 
The  International  Elecirotechnical 
Commission  (lEC)  Technical  Committeo  28, 
Working  Group  2.  has  developed  the 
following  formula  for  determining  the  phase- 
to-phace  maximum  transient  overvoltage, 
based  on  the  per  unit  (p.u.)  of  the  system 
nominal  voltage  phase-to-ground  crest: 

pup=pug+1.6. 
Where: 

pug=p.u.  pbase-to-ground  maximum 
transient  overvoltage 


pup=p.u.  phase-to-phase  maximum 
transient  overvoltage 

This  value  of  maximum  anticipated 
transient  overvoltage  must  be  used  in 
Efjuation  (2)  to  calculate  the  phase-to-phase 
minimum  approach  distances  for  live-line 
bare-hand  work. 

E.  Compiling  the  Minimum  Approach 
Distance  Tables 

For  each  voltage  involved,  the  distance  in 
table  4  in  this  appendix  has  been  added  to 
the  distance  in  Table  1.  Table  2  or  Table  3 
in  this  appendix  to  determine  the  resulting 
minimum  approach  distances  in  Table  R-6. 
Table  R-7,  and  in  Table  R-8  in  §  1910.269. 

F.  Miscellaneous  Correction  Factors 

The  strength  of  an  air  gap  is  influenced  by 
the  changes  in  the  air  medium  that  forms  the 
insulation.  A  brief  discussion  of  each  factor 
follows,  with  a  summary  at  the  end. 

1.  Dielectric  strength  of  air.  The  dielectric 
strength  of  air  in  a  uniform  elecfic  field  at 
standard  atmospheric  conditions  is 
approximately  31  kV  (crest)  p*  r  cm  at  60  Hz. 
The  disruptive  gradient  is  affec  tdd  by  the  air 
pressure,  temperature,  and  humidity,  by  the 
shape,  dimensions,  and  separation  of  the 
electrodes,  and  by  the  characteristics  of  the 
applied  voltage  (wave  shape). 

2.  Atmospheric  effect.  Flashover  for  a  given 
air  gap  is  inhibited  by  an  increase  in  the 
density  (humidity)  of  the  air.  The  empirically 
determined  electrical  strength  of  a  given  gap 
is  normally  applicable  at  st.3ndard 
atmospheric  conditions  (20*^^,  101.3  kPa,  11 
g/cm3  humidity). 

The  combination  of  temperature  and  air 
pressure  that  gives  the  lowest  gap  flashover 
voltage  is  high  temperature  and  low  pressure. 
These  are  conditions  not  lik<!ly  to  occur 
simultaneously.  Low  air  pressure  is  generally 
associated  with  high  humidity,  and  this 
OiDses  increased  electrical  strength.  An 
average  air  pressure  is  more  likely  to  be 
associated  with  low  humidity.  Hot  and  dry 
working  conditions  are  thus  normally 
associated  with  reduced  electrical  strength 

The  electrical  component  of  the  minimum 
approach  distances  in  Table  1.  Table  2,  and 
Table  3  and  has  been  calculated  using  the 
maximum  transient  overvoltages  to 
detennine  withstand  volta;;es  at  standard 
atmospheric  conditions. 

3.  Altitude.  The  electrical  strength  of  an  air 
gap  is  reduced  at  high  altitude,  due 
principally  to  the  reduced  air  pressure  An 
in.jrease  of  3%  in  the  minimum  approach 
distance  for  altitudes  above  1000  meters  is 
required.  Table  R-10  of  §1910.269  presents 
this  information  in  tabular  form. 

Summary.  After  taking  all  these  correction 
factors  into  account  and  after  considering 
their  interrelationships  relative  to  the  air  gap 
insulation  st-ength  and  the  conditions  under 
which  live  work  is  performed,  one  finds  that 
only  a  correction  for  altitude  need  be  made. 
An  elevation  of  1000  meters  is  established  as 
the  base  elevation,  and  the  values  of  the 
electrical  component  of  the  minimum 
approach  distances  has  been  derived  with 
this  correction  factor  in  mind.  Thus,  the 
values  used  for  elevations  below  1000  meters 
are  conservative  without  any  change; 
corrections  have  to  be  made  only  above  this 
base  elevation. 


IV.  Determination  of  Bediiced  Minimum 
Approach  Distances 

A.  Factors  Affecting  Voltage  .Stres.s  a«  the 
Work  Site 

1.  System  voltage  Innmincl).  The  nominal 
system  voltage  range  sets  the  absolute  lower 
limit  for  the  minimum  approach  distance. 
The  highest  value  within  the  range,  as  given 
in  the  relevant  table,  is  selected  and  used  as 
a  reference  for  per  unit  calculations. 

2.  Transient  overvoltages.  Transient 
overvoltages  may  be  generated  on  an 
electrical  system  by  the  operation  of  switches 
or  breakers,  by  the  occurrence  of  a  fault  on 
the  line  or  circuit  being  worked  or  on  an 
adjacent  circuit,  and  by  similar  activities. 
Most  of  the  overvoltages  are  caused  by 
switching,  and  the  term  "switching  surge"  is 
often  used  to  refer  gencrically  to  all  types  of 
overvoltages.  However,  each  overvoltage  has 
an  associated  transient  voltage  wave  shape. 
The  wave  shape  arriving  at  the  site  and  its 
magnitude  vary  considerably. 

The  information  used  in  the  development 
of  the  minimum  approach  distances  takes 
into  consideration  the  most  common  wave 
shapes;  thus,  the  required  minimum 
approach  distances  are  appropriate  for  any 
transient  overvoltage  level  usually  found  on 
electric  power  generation,  transmission,  and 
distribution  systems.  The  values  of  the  per 
unit  (p.u.)  voltage  relative  fo  the  noTiinaJ 
maximum  voltage  are  used  in  the  calculatioi; 
of  these  distances. 

3.  Typical  magnitude  of  overvoltn^e^i.  The 
magnitude  of  typicid  traiisient  overvoltages  is, 
given  in  Table  5. 

4.  Standard  deviation — air-gap  withstand 
For  each  air  gap  length,  and  under  the  sanir! 
atmospheric  conditions,  there  is  a  statistical 
variation  in  the  breakdown  voltage.  The 
probability  of  the  breukdow  n  voltage  is 
assumed  to  have  a  normal  (Gaussian) 
distribution.  The  stand.ird  deviation  of  th;s 
distribution  varies  with  the  wave  shape,  gjip 
geoin«^try.  and  the  atmospheric  conditions. 
The  withstand  voltage  of  the  air  gap  used  in 
calculating  the  electrical  component  of  the 
minimum  approach  dist.ince  has  been  s<!t  at 
three  standard  deviations  (3a')  below  the 
critical  flashover  volf.ige.  (The  critical 
flashover  voltage  is  the  cnrst  value  of  the 
impulse  wave  that,  under  specified 
ainditions.  causes  flashover  on  50  percent  of 
the  applications.  An  impulse  wave  of  three 
standard  deviations  below  this  value,  that  is, 
the  withstand  voltage,  has  a  probability  of 
flashover  of  approximately  1  in  1000.) 

Table  5. — Magnitude  of  Typical 
^Transient  Overvoltages 


Cause 

Mag- 
nitude 
(per 
unit) 

Energtzed  200   mile   line   without 
closing  resistors  

35 

Energized  200  mUe  line  with  or>e 
step  closing  resistor 

Energized  200  mile  line  with  muKi- 
step  resistor „.. 

2.1 
2.5 

'  Sigma  o  i«  the  symbol  for  standard  deviation. 


t 
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Table  5.— Magnitude  of  Typical 
Transient  Overvoltages— Con- 
tinued 


Reciosed  witti  trapped  charge  one 

step  reststof  

Opening  surge  with  single  restrike  . 

Fault  initiation  unfaulted  phase  

Fault  initiation  ad)acent  circuit 

Fajit  cieanng 


2.2 
3.0 
2.1 
2.5 

1.7-1.9 


Source:    ANSI/IEEE    Standard    No.    516, 
1987. 

5  Broken  Insulators.  Tests  have  shown  that 
the  insulation  strength  of  an  insulator  string 
\\Hh  broken  skirts  is  reduced.  Broken  units 
may  have  lost  up  to  70%  of  their  withstand 
capacity.  Because  the  insulating  capability  of 
a  broken  unit  cannot  be  determined  without 
testing  it.  damaged  units  in  an  insulator  are 
usually  considered  to  have  no  insulating 
value.  Additionally,  the  overall  insulating 
strength  of  a  string  with  broken  units  may  be 
further  reduced  in  the  presence  of  a  live-line 
tool  alongside.  The  number  of  good  units  that 
must  be  present  in  a  string  is  based  on  the 
muxinium  overvoltage  possible  at  the 
worksite. 

B  Minimum  Approach  Distances  Based  on 
Known  Maximum  Anticipated  Per-L'nit 
Transient  Overvoltages 

1 .  Reduction  of  the  minimum  approach 
distance  for  AC  systems.  When  the  transient 
oven'oitage  values  are  known  and  supplied 
by  the  employer.  Table  R-7  and  Table  R-8 
of  §  1910.269  allow  the  minimum  approach 
distances  from  energized  parts  to  be  reduced. 
In  order  to  determine  what  this  maximum 
over\-oltage  is.  the  employer  must  undertake 
an  engineering  analysis  of  the  system.  As  a 
result  of  this  engineering  study,  the  employer 
must  provide  new  live  work  procedures, 
reflecting  the  new  minimum  approach 
distances,  the  conditions  and  limitations  of 
application  of  the  new  minimum  approach 
distances,  and  the  specific  practices  to  be 
used  when  these  procedures  are 
implemented. 

2.  Calculation  of  reduced  approach 
distance  values.  The  following  method  of 
calculating  reduced  minimum  approach 
distances  is  based  on  ANSI/IEEE  Standard 
516: 

Step  I.  Determine  the  maximum  voltage 
(with  respect  to  a  given  nominal  voltage 
range)  for  the  energized  part. 

Step  2.  Determine  the  maximum  transient 
overvoltage  (normally  a  switching  surge)  that 
can  be  present  at  the  work  site  during  work 
operation. 

Step  3.  Determine  the  technique  to  be  used 
to  control  the  maximum  transient 
overvoltage.  (See  paragraphs  IV.C  and  IV.D  of 
this  appendix)  Determine  the  maximum 
voltage  that  can  exist  at  the  work  site  with 
that  form  of  control  in  place  and  with  a 
confidence  level  of  3o.  This  voltage  is 
considered  to  be  the  withstand  voltage  for  the 
purf>ose  of  calculating  the  appropriate 
minimum  approach  distance. 


Step  4.  Specify  in  detail  the  control 
technique  to  be  used,  and  direct  its 
implementation  during  the  course  of  the 
work. 

Step  5  Using  the  new  value  of  transient 
overvoltage  in  per  unit  (p.u).  determine  the 
required  phase-to-ground  minimum 
approach  distance  from  Table  R-7  or  Table 
R-8  of  §1910.269. 

Methods  of  Controlling  Possible  Transient 
Overvoltage  Stress  Found  on  a  System 

1.  Introduction.  There  are  several  means  of 
controlling  overvoltages  that  occur  on 
transmission  systems.  First,  the  operation  of 
circuit  breakers  or  other  switching  devices 
may  be  modified  to  reduce  switching 
transient  overvoltages.  Second,  the 
overvoltage  itself  may  be  forcibly  held  to  an 
acceptable  level  by  means  of  installation  of 
surge  arresters  at  the  specific  location  to  be 
protected.  Third,  the  transmission  system 
may  be  changed  to  minimize  the  effect  of 
switching  operations. 

2.  Operation  of  circuit  breakers.'  The 
maximum  transient  overvoltage  that  can 
reach  the  work  site  is  often  due  to  switching 
on  the  line  on  which  work  is  being 
performed.  If  the  automatic-reclosing  is 
removed  during  enei^gized  line  work  so  that 
the  line  will  not  be  re-energized  after  being 
opened  for  any  reason,  the  maximum 
switching  surge  overvoltage  is  then  limited  to 
the  larger  of  the  opening  surge  or  the  greatest 
{wssihle  fault-generated  surge,  provided  that 
the  devices  (for  example,  insertion  resistors) 
are  operable  and  will  function  to  limit  the 
transient  overvoltage.  It  is  essential  that  the 
operating  ability  of  such  devices  be  assured 
when  they  are  employed  to  limit  the 
overvoltage  level.  If  it  is  prudent  not  to 
remove  the  reclosing  feature  (because  of 
system  operating  conditions),  other  methods 
of  controlling  the  switching  surge  level  mav 
be  necessary. 

Transient  surges  on  an  adjacent  line, 
particularly  for  double  circuit  construction, 
may  cause  q  significant  overvoltage  on  the 
line  on  which  work  is  being  performed.  The 
coupling  to  adjacent  lines  must  be  accounted 
for  when  minimum  approach  distances  are 
calculated  based  on  the  maximum  transient 
overvoltage. 

3.  Surge  arresters.  The  use  of  modern  surge 
arresters  has  permitted  a  reduction  in  the 
basic  impulse-insulation  levels  of  much 
transmission  system  equipment.  The  primary 
function  of  early  arresters  was  to  protect  the 
system  insulation  from  the  effects  of 
lightning.  Modem  arresters  not  only  dissipate 
lightning-caused  transients,  but  may  also 
control  many  other  system  transients  that 
may  be  caused  by  switching  or  faults. 

It  is  possible  to  use  properly  designed 
arresters  to  control  transient  overvoltages 
along  a  transmission  line  and  thereby  reduce 
the  requisite  length  of  the  insulator  string.  On 
the  other  hand,  if  the  installation  of  arresters 


I  The  detailed  design  of  a  circuit  interrupter, 
such  as  the  design  of  the  contacts,  of  resistor 
insertion,  and  of  breaker  timing  control,  are  beyond 
the  scope  of  this  appendix.  These  features  are 
routinely  provided  as  part  of  the  design  for  the 
system.  Only  features  that  can  limit  the  maximum 
switching  transient  overvoltage  on  a  system  are 
discussed  in  this  appendix. 


has  not  been  used  to  reduce  the  length  of  the 
insulator  string,  it  may  be  used  to  reduce  the 
minimum  approach  distance  instead.' 

4.  Si\itching  Restrictions.  Another  form  of 
overvoltage  control  is  the  establishment  of 
switching  restrictions,  under  which  breakers 
are  not  permitted  to  be  operated  until  certain 
system  conditions  are  satisfied.  Restriction  of 
switching  is  achieved  by  the  use  of  a  tagging 
system,  similar  to  that  used  for  a  "permit", 
except  that  the  common  term  used  for  this 
activity  is  a  "hold-off  or  "restriction".  These 
terms  are  u.sed  to  indicate  that  operation  is 
not  prevented,  buttinly  modified  during  the 
live-work  activity. 

D.  Minimum  Approach  Distance  Based  on 
Control  of  Voltage  Stress  (Overvoltages)  at 
the  Work  Site. 

Reduced  minimum  approach  distances  can 
be  calculated  as  follows: 

1.  First  Method — Determining  the  reduced 
minimum  approach  distance  from  o  given 
withstand  voltage.* 

Step  1.  Select  the  appropriate  withstand 
voltage  for  the  protective  gap  based  on 
system  requirements  and  an  acceptable 
probability  of  actual  gap  flashover. 

Step  2.  Determine  a  gap  distance  that 
provides  a  withstand  voltage '  greater  than  or 
equal  to  the  one  selected  in  the  first  step.'- 

Step  3  I'sing  110  percent  of  the  gap's 
critical  flashover  voltage,  determine  the 
electrical  component  of  the  minimum 
approach  distance  from  Equation  (2)  or  Table 
6.  which  is  a  tabulation  of  distance  vs. 
withstand  voltage  based  on  Equation  (2). 

Step  4.  Add  the  1-foot  ergonomic 
component  to  obtain  the  total  minimum 
approach  distance  to  be  maintained  by  the 
employee. 

2.  Second  Method — Determining  the 
necessary  protectiw  gap  length  from  a 
desired  (reduced)  minimum  approach 
distance. 

Step  J.  Determine  the  desired  minimum 
approach  distance  for  the  employee.  Subtract 
the  1-foot  ergonomic  component  of  the 
minimum  approach  distance. 

Step  2.  Using  this  distance,  calculate  the 
air  gap  withstand  voltage  from  Equation  (2). 
Alternatively,  find  the  voltage  corresponding 
to  the  distance  in  Table  6.' 


'  Surge  arrester  application  is  l)eyond  the  stopr 
of  this  appendix.  However,  if  the  arrester  is 
installed  near  the  work  site,  the  application  would 
tie  similar  to  protective  gaps  as  discussed  in 
paragraph  IV.D.  of  this  appendix. 

*  Since  a  given  rod  gap  of  a  given  configuration 
corresponds  to  a  certain  withstand  voltage,  this 
method  can  also  tje  used  to  determine  the  minimum 
approach  distance  for  a  known  gap. 

»  The  withstand  voltage  for  the  gap  is  equal  to 
85  percent  of  its  critical  flashover  voltage. 

*  Switch  steps  1  and  2  if  the  length  of  the 
protective  gap  is  known.  The  withstand  voltage 
must  then  be  checked  to  ensure  that  it  provides  an 
acceptable  probability  of  gap  flashover.  In  general, 
it  should  be  at  least  1.25  times  the  maximum  crest 
operating  voltage. 

'  Since  the  value  of  the  saturation  factor,  a.  in 
is  dependent  on  the  maximum  voltage,  several 
iterative  computations  may  be  necessary  to 
determine  the  correct  withstand  voltage  using  the 
equation.  A  graph  of  withstand  voltage  vs.  distance 
is  given  in  ANSI/IEEE  Std.  516. 1987.  This  graph 
could  also  be  used  to  determine  the  appropriate 
withstand  voltage  for  the  minimum  approach 
distance  involved. 
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Step  3.  Select  a  protective  gap  distance 
corresponding  to  a  critical  flashover  voltage 
that,  wrhen  multiplied  by  110  percent,  is  less 
than  or  equal  to  the  withstand  voltaoe  from 
Step  2. 

Step  4.  Calculate  the  withstand  voltage  of 
the  protective  gap  (85  percent  of  the  critical 
flashover  voltage)  to  ensure  that  it  provides 
an  acceptable  risk  of  flashover  during  the 
time  the  gap  is  installed. 

Table  6.— Withstand  Distances 
FOR  Transient  Overvoltages 


Crest  voltage  (kV) 


100. 

150. 

200. 

250. 

300. 

350. 

400. 

450. 

500. 

550., 

600.. 

650.. 

700.. 

750.. 

800.. 

850.. 

900.. 

950.. 

1000 

1050 

1100. 

1150. 

1200. 

1250. 

1300. 

1350. 

1400. 

1450. 

1500. 

1560. 


This  will  be  the  withstand  voltage  of  the 
protective  gap. 

Step  2.  Using  test  data  for  a  particular 
protective  gap.  select  a  gap  that  has  a  critical 
flashover  voltage  greater  than  or  equal  to: 

563  kV  + 0.85- 662  kV. 
For  example,  if  a  protective  gap  with  a  4.0- 
foot  spacing  tested  to  a  critical  flashover 
voltage  of  665  kV.  crest,  select  this  gap 
spacing. 

Step  3.  This  protective  gap  corresponds  to 
a  110  percent  of  critical  flashover  voltage 
value  of: 


Withstand 

distarKe 

(in  feet)  air 

gap 


0.71 
1.06 

1.41 
1.77 
2.12 
2.47 
2.83 
3.18 
3.54 
3.89 
4.24 
4.60 
5.17 
5.73 
6.31 
6.91 
7.57 
8.23 
8.94 
9.65 
10.42 
11.18 
12.05 
12.90 
13.79 
14.70 
15.64 
16.61 
17.61 
18.63 


665kVxJ.I0-732kV. 

This  corresponds  to  the  withstand  voltage 
of  the  electrical  component  of  the  minimum 
approach  distance. 

Step  4.  Using  this  voltage  in  Equation  (2) 
results  in  an  electrical  component  of  the 
minimum  approach  distance  of: 


D  =  (0.01+ 0.0006)  X 


552  kV 


V3 


=  5.5  ft. 


Step  5.  Add  1  foot  to  the  distance 
calculated  in  step  4,  resulting  in  a  total 
minimum  approach  distance  of  6.5  feet. 

Problem  2:  For  a  line  operating  at  a 
maximum  voltage  of  552  kV  subject  to  a 
maximum  transient  overvoltage  of  2.4  p.u.. 
find  a  protective  gap  distance  that  will 
permit  the  use  of  a  9.0-foot  minimum 
approach  distance.  (A  minimum  approach 
distance  of  11  feet.  3  inches  is  nonnally 
required.) 

Step  J.  The  electrical  component  of  the 
minimum  approach  distance  is  8.0  feet  (9.0- 

Step  2.  From  Table  6,  select  the  withstand 
voltage  corresponding  to  a  distance  of  8.0 
feet.  By  interpolation: 


900kV  + 


50  X 


(8.00-7.57) 


{%.l-h-1.51) 


=  933kV. 


Source:  Calculations  are  based  on  Equation 

Note:  The  air  gap  is  tased  on  the  60-Hz 
rod-gap  withstand  distance. 

3.  Sample  protective  gap  calculations. 

Problem  1  Work  is  to  be  performed  on  a 
500-kV  transmission  line  that  is  subject  to 
transient  overvoltages  of  2.4  p  u.  The 
maximum  operating  voltage  of  the  line  is  552 
liV.  Determine  the  length  of  the  protective 
gap  that  will  provide  the  minimum  practical 
safe  approach  distance.  Also,  determine  what 
that  minimum  approach  distance  is. 

Step  1.  Calculate  the  smallest  practical 
maximum  transient  overvoltage  (1.25  times 
the  crest  line-to-ground  voltage):" 


V2 

552  kVx X  1.25-563  kV 

V3 


•To  eliminate  unwanted  flashovers  due  to  minor 
system  disturtwnces.  it  is  desirable  to  have  the  crest 
withstand  voltage  no  lower  than  1.25  p.u. 


Step  3.  The  voltage  calculated  in  Step  2 
corresponds  to  110  percent  of  the  critical 
flashover  voltage  of  the  gap  that  should  be 
employed.  Using  test  data  for  a  particular 
protective  gap,  select  a  gap  that  has  a  critical 
flashover  voltage  less  than  or  equal  to: 

933kV+|.iO-848kV. 
For  example,  if  a  protective  gap  with  a  5.8- 
foot  spacing  tested  to  a  critical  flashover 
voltage  of  820  kV,  crest,  select  this  gap 
spacing. 

Step  4.  The  withstand  voltage  of  this 
protective  gap  would  be: 

820  kVx  0.85- 697  kV. 

The  maximum  operating  crest  voltage  would 
be: 

552  kV  x  —  =  449  k  V. 

.^ 
and  the  maximum  per  unit  transient 

overvoltage  during  the  time  the  protective 

gap  is  installed  would  be: 


697  kV ♦  449  kV- 1.55  p.u. 

If  this  is  acceptable,  the  protective  gap 
could  be  installed  with  a  5.8-foot  spacing, 
and  the  minimum  approach  distance  could 
then  be  reduced  to  9.0  feet. 

4.  Comments  and  variations.  The  1-foot 
ergonomic  component  of  the  minimum 
approach  distance  must  be  added  to  the 
electrical  component  of  the  minimum 
approach  distance  calculated  under 
paragraph  FV.D  of  this  appendix.  The 
calculations  may  be  varied  by  starting  with 
the  protective  gap  distance  or  by  starting 
with  the  minimum  approach  distance. 
E.  Location  of  Protective  Gaps 

1.  Installation  of  the  protective  gap  on  a 
structure  adjacent  to  the  work  site  is  an 
acceptable  practice,  as  this  does  not 
significantly  reduce  the  protection  afforded 
by  the  gap. 

2.  Gaps  installed  at  terminal  stations  of 
lines  or  circuits  provide  a  given  level  of 
protection.  The  level  may  not,  however, 
extend  throughout  the  length  of  the  line  to 
the  worksite.  The  use  of  gaps  at  terminal 
stations  must  be  studied  in  depth.  The  use 
of  substation  terminal  gaps  raises  the 
possibility  that  separate  surges  could  enter 
the  line  at  opposite  ends,  each  with  low 
enough  magnitude  to  pass  the  terminal  gaps 
without  flashover.  When  voltage  surges  are 
initiated  simultaneously  at  each  end  of  a  line 
and  travel  toward  each  other,  the  total 
voltage  on  the  line  at  the  point  where  they 
meet  is  the  arithmetic  sum  of  the  two  surges. 
A  gap  that  is  installed  within  0.5  mile  of  the 
work  site  will  protect  against  such 
intersecting  waves.  Engineering  studies  of  a 
particular  line  or  system  may  indicate  that 
adequate  protection  can  be  provided  by  even 
more  distant  gaps. 

3.  If  protective  gaps  are  used  at  the  work 
site,  the  work  site  impulse  insulation 
strength  is  esUblished  by  the  gap  setting. 
Lightning  *-ikes  as  much  as  6  miles  away 
6x)m  the  worksite  may  cause  a  voltage  surge 
greater  than  the  insulation  withstand  voltage. 
and  a  gap  flashover  may  occur.  The  flashover 
will  not  occur  between  the  employee  and  the 
line,  but  across  the  protective  gap  instead. 

4.  There  are  two  reasons  to  disable  the 
automatic-reclosing  feature  of  circuit- 
interrupting  devices  while  employees  are 
performing  live-line  maintenance! 

•  To  prevent  the  reenergizing  of  a  circuit 
faulted  by  actions  of  a  worker,  which  could 
possibly  create  a  hazard  or  compound 
injuries  or  damage  produced  by  the  original 
fault; 

•  To  prevent  any  transient  overvoltage 
causeiJ  by  the  switching  surge  that  would 
occur  if  the  circuit  were  reenergized. 

However,  due  to  system  stability 
considerations,  it  may  not  always  be  feasible 
to  disable  the  automatic-reclosing  feature. 

Appendix  C  to  Section  1910.269— 
Protection  from  Step  and  Touch 
Potentials 

/  Introduction 

When  a  ground  fault  occurs  on  a  power 
line,  voltage  is  impressed  on  the  •grounded" 
object  faulting  the  line.  The  voltage  to  which 
this  object  rises  depends  largely  on  the 


4470         Federal  Roister  /  Vol.  59.  No.  20  /  Monday.  January  31.  1994  /  Rules  and  Regulations 


voltage  OD  the  line,  on  the  impedance  of  the 
faulted  conductor,  and  on  the  impedance  to 
"true,"  or  "absolute,"  ground  represented  by 
the  object  If  the  object  causing  the  fault 
represents  a  relatively  large  impedance,  the 
voltage  impressed  on  it  is  essentially  the 
phase-to-ground  system  voltage.  However, 
even  foults  to  well  grounded  transmission 
towers  or  substation  structures  can  result  in 
hazardous  voltages.'  The  degree  of  the  hazard 
depends  upon  the  magnitude  of  the  feult 
current  and  the  time  of  exposure. 


'  This  appendix  provides  information  primarily 
with  respect  lo  employee  protection  from  contact 
between  equipownt  being  used  and  an  enefgized 
power  line.  Tlie  information  presented  is  also 
relevant  to  ground  faults  to  transmission  towers  and 
substation  structures;  however,  grounding  systems 
for  these  structures  should  be  designed  to  minimize 
the  step  and  touch  potentials  involved. 


//.  Voltage<kttdient  Distribution 

A  Voltage-Gradient  Distribution  Curve 

The  dissipation  of  voltage  &om  a 
grounding  electrode  (or  firom  the  grounded 
end  of  an  enei^ized  grounded  object)  is 
called  the  ground  potential  gradient.  Voltage 
drops  associated  with  this  dissipation  of 
voltage  are  called  ground  jxjtentials.  Rgure  1 
is  a  typical  voltage-gradient  distribution 
curve  (assuming  a  uniform  soil  texture).  This 
graph  shows  that  voltage  decreases  rapidly 
with  increasing  distance  from  the  grounding 
electrode 

B.  Step  and  Touch  Potentials 

"Step  potential"  is  the  voltage  between  the 
feet  of  a  person  standing  near  an  energized 
grounded  object  It  is  equal  to  the  difference 
in  voltage,  given  by  the  voltage  distribution 
curve,  between  two  points  at  different 
distances  from  the  "electnxie".  A  person 


could  be  at  risk  of  injury  during  a  fault 
simply  by  standing  near  the  grounding  point. 

"Touch  potential"  is  the  voltage  between 
the  energized  object  and  the  feet  of  a  person 
in  contact  with  the  object.  It  is  equal  to  the 
difference  in  voltage  between  the  object 
(which  is  at  a  distance  of  0  feet)  and  a  point 
some  distance  away.  It  should  be  noted  that 
the  touch  potential  could  be  nearly  the  full 
voltage  across  the  grounded  object  if  that 
object  is  grounded  at  a  point  remote  from  the 
place  where  the  person  is  in  contact  with  it. 
For  example,  a  crane  that  was  grounded  to 
the  system  neutral  and  that  contacted  an 
energized  line  would  expose  any  person  in 
contact  with  the  crane  or  its  uninsulated  load 
line  to  a  touch  potential  nearly  equal  to  the 
full  fault  voltage. 

Step  and  touch  potentials  are  illustrated  in 
Figtire  2. 

BtLUNO  COOC  4510-ie-» 
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Rgure  1  -  Typical  Voltage-Gradient  Distribution  Curve 
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Figure  2  -  Step  and  Touch  Potentials 
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C  Protection  From  the  Hazards  of  Ground- 
Potential  Gradients.  An  engineering  analysis 
of  the  power  system  under  fault  conditions 
can  be  used  to  determine  whether  or  not 
hazardous  step  and  touch  voltages  will 
develop.  The  result  of  this  analysis  can 
ascertain  the  need  for  protective  measures 
and  can  guide  the  selection  of  appropriate 
precautions. 

Several  methods  may  be  used  to  protect 
employees  firom  hazardous  ground-potential 
gradients,  including  equipotential  zones, 
insulating  equipment,  and  restricted  work 
areas. 

1.  The  creation  of  an  equipotential  zone 
will  protect  a  worker  standing  within  it  from 
hazardous  step  and  touch  potentials.  (See 
Figure  3.)  Such  a  zone  can  be  produced 


through  the  use  of  a  metal  mat  connected  to 
the  grounded  object  In  some  cases,  a 
grounding  grid  can  be  used  to  equalize  the 
voltage  within  the  grid.  Equipotential  zones 
will  not,  however,  protect  employees  who  are 
either  wholly  or  partially  outside  the 
protected  area.  Bonding  conductive  objects  in 
the  immediate  work  area  can  also  be  used  to 
minimize  the  potential  between  the  objects 
and  between  each  object  and  ground. 
(Bonding  an  object  outside  the  work  area  can 
increase  the  touch  potential  to  that  object  in 
some  cases,  however.) 

2.  The  use  of  insulating  equipment,  such 
as  rubber  gloves,  can  protect  employees 
handling  grounded  equipment  and 
conductors  from  hazardous  touch  potentials. 
The  insulating  equipment  must  be  rated  for 


the  highest  voltage  that  can  be  impressed  on 
the  grounded  objects  under  fault  conditions 
(rather  than  for  the  full  system' voltage). 

3.  Restricting  employees  from  areas  where 
hazardous  step  or  touch  potentials  could 
arise  can  protect  employees  not  directly 
involved  in  the  operation  being  performed. 
Employees  on  the  ground  in  the  vicinity  of 
transmission  structures  should  be  kept  at  a 
distance  where  step  voltages  would  be 
insufficient  to  cause  injury.  Employees 
should  not  handle  grounded  conductors  or 
equipment  likely  to  become  energized  to 
hazardous  voltages  unless  the  employees  are 
within  an  equipotential  zone  or  are  protected 
by  insulating  equipment 

BIUJNG  CODE  4510-2»-P 
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Figure  3  -  Protection  from  Ground-Potential  Gradients 
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Appendix  D  to  Section  1910.269 — 
Methods  of  Inspecting  and  Testing 
Wood  Poles 

/.  Introduction 

When  work  is  to  be  performed  on  a  wood 
pole,  it  is  i'nportant  to  determine  the 
condition  of  the  pole  before  it  is  clirriberi. 
The  weight  of  the  employee,  the  weiglit  of 
equipment  being  installed,  and  other  working 
stresses  (such  as  the  removal  or  retensioning 
of  conductors)  can  lead  to  the  failure  of  a 
defective  pole  or  one  that  is  not  designed  to 
handle  the  additional  stresses.'  For  these 
reasons,  it  is  essential  that  an  inspection  and 
test  of  the  condition  of  a  wood  pole  be 
performed  before  it  is  climbed. 

If  the  pole  is  found  to  be  unsafe  to  climb 
or  to  work  from,  it  must  be  secured  so  that 
it  does  not  fail  while  an  employee  is  on  it. 
The  pole  can  be  secured  by  a  line  truck 
boom,  by  ropes  or  guys,  or  by  lashing  a  new 
pole  alongside  it.  If  a  new  one  is  lashed 
alongside  the  defective  pole,  work  should  be 
performed  from  the  new  one. 

//.  Inapect.'on  of  Wood  Poles 

VVockI  poles  should  be  inspected  by  a 
qualified  employee  for  the  following 
conditions:'' 

A.  General  Condition 

The  pole  should  be  inspected  for  buckling 
iit  the  ground  line  and  for  an  unusual  angle 
with  respect  to  the  ground.  Buckling  and  odd 
angles  may  indicate  that  the  pole  has  rotted 
or  is  broken. 

B  Cracks 

The  pole  should  be  inspected  for  cracks. 
Horizontal  cracks  perpendicular  to  the  grain    ■ 
of  the  wood  may  weaken  thf.  pole.  Vertical 
ones,  .-although  not  considered  to  be  a  sign  of 
a  defective  pole,  can  pose  a  hazard  to  the 
climber,  and  the  employee  should  keep  his 
or  hr;r  gaffs  away  from  ihrm  while  climbing 

r.  Holes 

Hollow  spots  and  wo«x^pe^:ker  hoh-!  c;oi) 
reduce  the  strength  of  a  wood  pole. 

D.  Shell  Rot  and  Decay, 

Rotting  and  decay  is  a  cutout  hazard  and 
a  possible  indication  of  the  age  and  intern.nl 
condition  of  the  pole. 

Knots 

E.  Knots 

One  large  knot  orseveidl  smallei  ones  at 
the  same  height  on  the  pole  may  be  evidence 
of  a  weak  point  on  the  pole. 

F  Dipth  of  Setting 

Evidence  of  the  existence  of  a  former 
.ground  line  substantially  above  the  existing 
ground  level  may  be  an  indication  that  the 
pole  is  no  longer  buried  to  a  sufficient  extent. 


'  A  pn;periy  guyed  poifl  in  good  condition 
should,  at  a  minimu-Ti,  be  able  lo  handle  the  wr>i^ht 
of  an  employee  climbing  it. 

»  The  presence  of  any  of  t  hese  cond  it  ions  is  an 
indication  that  the  pole  may  not  be  safe  to  climb 
or  lo  work  from.  The  employee  performing  the 
inspection  must  tie  qualified  lo  make  a 
determination  as  to  whether  or  not  it  is  safe  to 
perform  the  work  without  taking  additional 
prersiutions. 


G.  Soil  Qmditions 

.Soft,  wet,  or  loose  soil  may  not  support  any 
changes  of  stress  on  the  pole. 

H.  Burn  Marks 

Burning  from  transformer  failures  or 
conductor  faults  could  damage  the  pole  so 
that  it  cannot  withstand  mechanical  stress 
changes. 

///.  Testing  of  Wood  Poks 

The  following  tests,  which  have  been  taken 
from  §  1910.263(n)f3),  are  recognized  as 
acceptable  methods  of  testing  wood  poIi;s. 

A.  Hammer  Test 

Rap  the  pole  sharply  with  a  hammer 
weighing  about  3  pounds,  starting  near  the 
ground  line  and  continuing  upwards 
circumferentially  around  the  pole  to  a  height 
of  approximately  6  feet.  The  hammer  will 
produce  a  clear  sound  and  rebound  sharply 
when  striking  sound  wood.  Decay  pockets 
will  be  indicated  by  a  dull  sound  or  a  less 
pronounced  hammer  rebound.  Also,  prod  the 
pole  as  near  the  ground  line  as  possible  using 
a  pole  prod  or  a  screwdriver  with  a  blade  at 
least  5  inches  long.  If  substantial  decay  is 
encxjuntered,  the  pole  is  considered  unsafe 

B.  Rocking  Test 

Apply  a  horizontal  force  to  the  pole  and 
attempt  to  rock  it  back  and  forth  in  a 
direction  perpendicular  to  the  line.  Caution 
must  be  exercised  to  avoid  causing  power 
lin»!S  to  swing  together.  The  force  may  be 
applied  either  by  pushing  with  a  pike  pole* 
or  pulling  with  a  rope.  If  the  pole  cracks 
during  the  test,  it  shall  be  considered  unsafe 

Appendix  E  to  Section  1910.269— 
Reference  Documents 

The  references  contained  in  this  appendix 
provide  information  that  can  be  helpful  in 
understanding  and  complying  with  the 
requirements  contained  in  §  1910.2B9.  The 
national  consensus  standards  referenced  in 
this  appendix  contain  detailed  specificatinns 
that  employers  niay  fqjlow  in  complying 
with  the  more  performance-oriented 
requirements  of  OSHA's  final  rule.  Except  as 
specifically  noted  in  §  1910.269,  however, 
compliance  with  the  national  consensus 
standards  is  not  a  substitute  for  compliance 
with  the  provisions  of  the  OSHA  standard. 

ANSI  A92.2-ig79,  American  National 
Standard  for  Vehicle-Mounted  Elevating  and 
Rotating  .Aeriiil  Devices. 

ANSI  C2-1993,  National  Electrical  Safety 
Code. 

AN.SI  Z133  1-1988,  American  National 
Standard  Safety  Requirements  for  Pruning, 
Trimming,  Repairing,  Maintaining,  and 
Removing  Trees,  and  for  Cutting  Bnish. 

ANSl/ASME  B20.1-1990,  Safety  Standard 
for  Conveyors  ond  Related  Equipment. 

ANSI/IEEE  Std.  4-1978  (Fifth  Printing), 
IEEE  Standard  Techniques  for  High-Voltage 
Testing. 

ANSI/IEEE  .Std.  100-1988,  IEEE  Standard 
Dictionary  of  Electrical  and  Electronic  Terms 

ANSI/IEEE  Std.  516-1987,  IEEE  Guide  for 
Maintenance  Methods  on  Energized  Power- 
Lines. 

ANSI/IEEE  Std.  935-1989,  IEEE  Guide  on 
Terminology  for  Tools  and  Equipment  to  Be 
Used  in  Live  Line  Working. 


ANSI/IEEE  Std.  957-1987,  IEEE  Guide  for 
Cleaning  Insulators. 

ANSI/IEEE  Std.  978-1984  (R1991),  IEEE 
Guide  for  In-Service  Mainte/iance  and 
Electrical  Testing  of  Live- Line  Tools. 

ASTM  D  120-87,  Specification  for  Rubb.?r 
Insulating  Gloves. 

ASTM  D  149-92,  Test  Method  for 
Dielectric  Breakdown  Voltage  and  Dielectric 
Strength  of  Solid  Electrical  Insulating 
Materials  at  Commercial  Power  Frequendes. 

A.STM  D  178-88,  Specification  for  Rubber 
Insulating  Matting. 

ASTM  D  1048-88a,  Specification  for 
Rubber  Insulating  Blankets. 

AST»^  D  1049-88.  Specification  for  Rubber 
Insulating  Covers. 

ASTM  D  1050-90,  Specification  for  Rubber 
Insulating  Line  Hose. 

ASTM  D  1051-87,  Specification  for  Rubbei 
Insulating  Sleeves. 

ASTM  F  478-92,  Specification  for  In- 
Service  Care  of  Insulating  Line  Hose  and 
Covers. 

ASTM  F  479-88a,  Specification  for  In 
Service  Care  of  Insulating  Blankets. 

ASTM  F  496-91 .  Specification  for  In- 
Service  Care  of  Insulating  Gloves  and 
.Sleeves. 

ASTM  F  711-89,  Specification  for 
Fibet^glass-Reinforced  Plastic  (FRP)  Rod  and 
Tube  Used  in  Live  Line  Tools. 

ASTM  F  712-88,  Test  Methods  for 
Electrically  Insul-iting  Plastic  Guard 
Equipment  for  Pn3tection  of  Work.^rs. 

ASTM  F  819-83a  (1988).  Definitions  of 
Terms  Relating  to  Eleclrical  Protective 
Equipment  for  Workers. 

AST\4  F  855-90,  Specifications  for 
Temporary  Grounding  Systems  to  Be  Used  on 
De-Energized  Electric  Power  Lines  and 
Equipment. 

ASTM  F  887-91  a.  Specifications  foi 
Personal  Climbing  Equipment. 

ASTM  F  914-91 ,  Test  Method  for  Acoustic 
Emission  for  Insulated  Aerial  Personnel 
Deviies. 

ASTM  F  968-93,  Sp»?(  ification  for 
Electrically  Insulating  Plastic  Guard 
Equipment  for  Proietnion  of  Workers 

A.STM  F  1116-88,  Test  Method  for 
Detennjning  Dielectric  Strength  of  Oversh«)e 
Footwear. 

ASTM  F  1117-87,  Sp«!<;;fication  for 
Dielectric  0\-ershoe  Footwear. 

ASTM  F  1236-89.  Guide  for  Visual 
Inspection  of  Electrical  Protective  Rul)b<!r 
Products. 

IEEE  .Std.  62-1978,  IEEE  Guide  for  Field 
Testing  Power  Apparatus  Insulation. 

lEE^E  Std.  524-1992,  IEEE  Guide  to  the 
Installation  of  Overhead  Transmission  Line 
Conductors. 

lEKE  .Std.  1048-1990,  IEEE  Guide  for 
I'nitective  Grounding  of  Power  Lines. 

IEEE  Std.  1067-1990.  X'^EE  Guide  for  the 
In-Service  Use,  Care,  Maintenance,  and 
Testing  of  Conductive  Gothing  for  Use  on 
Voltages  up  to  765  kV  AC. 

Subpart  S — Electrical 

5.  The  authority  citation  for  suhport  S 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970 129  U.S  (1  653, 
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655.  657);  Secretary  of  Labor's  Order  No.  8- 
76  (41  FR  25059)  or  1-90  (55  FR  9033).  as 
applicable;  29  CFR  Part  1911. 

6.  Note  2  following  paragraph  (c)(1)  of 
§  1910.331  is  redesignated  as  Note  3. 

7.  A  new  Note  2  is  added,  and 
existing  Note  3  is  revised,  to  read  as 
follows: 

§1910.331    Scope. 

*  *  *  •  ♦ 

(c)  *   *   * 
(D*   *   * 

Note  2:  For  work  on  or  directly  associated 
with  utilization  installations,  an  employer 
who  complies  with  the  work  practices  of 
§  1910.269  (electric  power  generation, 
transmission,  and  distribution)  will  be 
deemed  to  be  in  compliance  with 
§  1910.333(c)  and  §  1910.335.  However,  the 
requirements  of  §  1910.332.  §  1910.333(a). 
§  1910.333(b).  and  §  1910.334  apply  to  all 
work  on  or  directly  associated  with 


utilization  installations,  regardless  of 
whether  the  work  is  performed  by  qualified 
or  unqualified  persons. 

Note  3:  Work  on  or  directly  associated  with 
generation,  transmission,  or  distribution 
installations  includes: 

(1)  Work  performed  directly  on  such 
installations,  such  as  repairing  overhead  or 
underground  distribution  lines  or  repairing  a 
feed-water  pump  for  the  boiler  in  a 
generating  plant. 

(2)  Work  directly  associated  with  such 
installations,  such  as  line-clearance  tree 
trimming  and  replacing  utility  poles. 

(3)  Work  on  electric  utilization  circuits  in 
a  generating  plant  provided  that: 

(A)  Such  circuits  are  commingled  with 
installations  of  power  generation  equipment 
or  circuits,  and 

(B)  The  generation  equipment  or  circuits 
present  greater  electrical  hazards  than  those 
posed  by  the  utilization  equipment  or 
circuits  (such  as  exposure  to  higher  voltages 
or  lack  of  overcurrent  protection). 


This  work  is  covered  by  §  1910.269  of  this 
Part. 


8.  The  first  sentence  of  the  note  after 
the  introductory  text  in  §  1910.333(c)(3) 
is  revised  to  read  as  follows: 

§1910.333    Selection  and  use  of  work 
practices. 

•        •        •        •     .  • 

(c)*   *   * 
(3)  •    •    • 

Note:  The  work  practices  used  by  qualified 
persons  installing  insulating  devices  on 
overhead  power  transmission  or  distribution 
lines  are  covered  by  §  1910.269  of  this  Part, 
not  by  §  §  1910.332  through  1910.335  of  this 
Part.  *   *   * 
»  «  •  •  • 

|FR  Doc.  94-1300  Filed  1-28-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  68 

IFRL-4828-61 


List  Of  Regulated  Sut>stances  and 
Thresholds  for  Accidental  Release 
Prevention;  Requirements  for  Petitions 
Under  Section  112(r)  of  the  Clean  Air 
Act  as  Amended 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  promulgating  the  list  of 
regulated  substances  and  thresholds 
required  under  section  112(r)  of  the 
Clean  Air  Act  as  amended.  The  list  is 
composed  of  three  categories:  A  list  of 
77  toxic  substances,  a  list  of  63 
flammable  substances,  and  explosive 
substances  with  a  mass  explosion 
hazard  as  listed  by  the  United  States 
Department  of  Transportation  (DOT). 
Threshold  quantities  are  established  for 
toxic  substances  ranging  from  500  to 
20.000  pounds.  For  all  listed  flammable 
substances  the  threshold  quantity  is 
estabUshed  at  10,000  pounds.  For 
explosive  substances  the  threshold 
quantity  is  established  at  5,000  pounds. 
The  Ust  and  threshold  quantities  will 
identify  facilities  subject  to  chemical 
accident  prevention  regulations  I 

promulgated  under  section  112(r)  of  the 
Clean  Air  Act  as  amended;  a  proposed 
regulation  for  such  requirements  has 
been  published  in  the  Federal  Register 
on  October  20, 1993,  entitled  Risk 
Management  Programs  for  Chemical 
Accidental  Release  Pre\'ention.  EPA  is 
also  promulgating  in  diis  regulation  die 
requirements  for  the  petitiaQ  process  for 
additions  to,  or  deletions  from,  the  list 
of  regulated  substances.  EPA  is  j 

deferring  action  on  a  proposed 
exemption  from  regulation  for  listed 
flammable  substances  when  used  solely 
for  facility  consumption  as  fuel.  For  a 
document  relating  to  the  proposed 
exemption,  see  a  supplemental  notice 
published  elsewhere  in  this  issue. 

DATES:  This  rule  is  effective  March  2, 
1994. 

ADDRESSES:  Docket:  Supporting 
information  used  in  developing  both  the 
proposed  and  the  final  rule  is  contained 
in  [)ocket  No.  A-91-74.  The  docket  is 
available  for  public  inspection  and 
copying  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  at  the  EPA's  Air  Docket 
Section,  Waterside  Mall,  room  M  1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 


20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez,  Chemical  Engineer. 
(202)  260-7913,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
Mailcode  5101,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  or  the 
Emergency  Planning  and  Community 
Right-to-Know  Hot  Line  at  1-800-535- 
0202. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Introduction 

A.  Statutocy  Authority 

B.  Background 

II.  Clean  Air  Act  Amendments  of  1990 

A.  Prevention  of  Accidental  Releases 

B.  List  of  Substances  and  Thresholds: 
Petitions  for  Additions  and  Deletions 

1.  Legislative  Requirements 

2.  Summary  of  Proposed  Rule 

III.  Public  Participation 

IV.  Discussion  of  Conaments  and  Major 

Regulatory  Changes 

A.  List  of  Substances  and  Threshold 
Quantities 

1.  Toxic  Substances 

a.  Listing  Criteria 

b.  Specific  Substances 

c.  Other  List  Options  Considered 

d.  Threshold  Quantities 

e.  Other  Threshold  Quantity  Options 
Considered 

2.  Flammable  Substances 

3.  Explosives 

B.  Threihold  Determination 

1.  Basts  for  Threshold  Determination 

2.  N4ixrure  Exemption 

a.  Toxic  Substances 

b.  Flammable  Substances 

c.  Explosive  Sutjstances 

3.  Other  Threshold  Exemptions 

C.  Petition  Process 

D.  DefinitioDs 

E.  Exemptions 

F.  Scope 

V.  Sumoury  of  Provisions  of  the  Final  Rule 

VI.  Required  Analyses 

A.  E  0. 12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Display  of  OMB  Control  Numbers 

I.  Introduction 

A.  Statutory  Authority 

This  final  rule  is  being  issued  under 
sections  112(r)  and  301  of  the  Clean  Air 
Act  (CAA  or  Act)  as  amended  (42  U.SXl 
7412(r),  7601). 

B.  Background 

Public  awareness  of  the  potential 
danger  from  accidental  releases  of 
hazardous  chemicals  has  increased  over 
the  years  as  serious  chemical  accidents 
have  occurred  aroimd  the  world  (e.g.. 
the  1974  explosion  in  Flixborough. 
England,  and  the  1976  release  of  dioxin 
in  Seveso.  Italy).  Public  concern 


intensiBed  following  the  1984  release  of 
methyl  isocyanate  in  Bhopal,  India, 
which  killed  more  than  2,000  people 
living  near  the  facility.  A  subsequent 
release  from  a  chemical  facihty  in 
Institute,  West  Virginia,  sent  more  than 
100  people  to  the  hospital  and  made 
Americans  aware  that  such  accidents 
can  and  do  happen  in  the  United  States. 

In  response  to  this  public  concern  and 
the  haz^tis  that  exist,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
began  its  Chemical  Emergency 
Preparedness  Program  (CEPP)  in  1985, 
as  part  of  the  Agency's  Air  Toxics 
Strategy.  CEPP  was  a  volimtary  program 
to  encourage  state  and  local  authorities 
to  identify  hazards  in  their  areas  and  to 
plan  for  chemical  emergency  response 
actions.  In  1986.  Congress  adopted 
many  of  the  elements  of  CEPP  in  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
also  knovm  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA  Title  DI).  EPCRA 
requires  states  to  establish  state  and 
local  emergency  planning  groups, 
namdy  the  State  Emergency  Response 
Commissions  (SERCs)  and  the  Local 
Emergency  Planning  Committees 
(LEPCs),  to  develop  emergency  response 
plans  for  each  community.  EPCRA 
requires  facilities  to  provide  information 
on  the  hazardous  chemicals  they  have 
on-site;  the  information  collected  is 
available  to  the  public  through  the 
SERC/LEPC  structiu-e.  This  information 
forms  the  foundation  of  both  the 
emergency  response  plans  and  the 
public-industry  dialogue  on  risks  and 
risk  reduction. 

Congress  required  EPA,  under  EPCRA 
(SARA  Title  III)  section  305(b).  to 
conduct  a  review  of  emergency  systems 
to  monitor,  detect,  and  prevent  chemical 
accidents.  The  final  report  to  Congress, 
Review  of  Emergency  Systems  (EPA, 
1968).  concluded  that  the  prevention  of 
accidental  releases  requires  an 
integrated  approach  that  considers 
technologies,  operations,  and 
management  practices.  The  report 
emphasized  the  importance  of 
management  commitment  to  safety. 

In  1986,  EPA  established  a  chemical 
accident  prevention  program  to  collect 
information  on  chemical  accidents  and 
tvork  with  other  groups  to  increase 
knowledge  of  prevention  practices  and 
encourage  industry  to  improve  safety  at 
facilities.  Under  this  program,  EPA 
devefoped  its  Accidental  Release 
Information  Program  (ARIP)  to  collect 
data  on  the  causes  of  chemical  accidents 
and  the  steps  facilities  take  to  prevent 
recurrences.  EPA  also  developed  a 
program  for  conducting  chemical  safety 
audits  at  faciUties.  Through  the  audit 
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program,  EPA  headquarters  and  regional 
staff,  as  well  as  state  and  local  officials, 
learned  about  integrated  approaches  to 
process  safety  from  facilities.  EPA  has 
also  worked  with  trade  associations, 
professional  organizations,  labor, 
environmental  groups,  and  other 
Federal  agencies  to  determine  how  best 
to  reach  smaller  operations,  which  the 
section  305(b)  study  indicated  are  less 
aware  of  risks  than  larger  facilities.  EPA 
has  also  been  an  active  participant  in 
international  efforts  related  to  chemical 
accident  prevention,  particularly 
through  the  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
which  has  held  five  international 
workshops  from  1989  through  1991  to 
discuss  issues  related  to  accident 
prevention,  preparedness,  and  response, 
and  has  developed  guidelines  for 
member  countries. 

In  addition  to  EPA's  work  in  this  area, 
other  agencies  and  states  have 
developed  programs  related  to  chemical 
accident  prevention.  The  Occupational 
Safety  and  Health  Administration 
(OSHA)  promulgated  a  final  rule  on 
chemical  process  safety  management 
amending  29  CFR  1910.109  and  adding 
29  CFR  1910.119  (57  FR  6356.  February 
24,  1992)  as  required  under  section  304 
of  the  Clean  Air  Act  Amendments  of 
1990  (CAA  Amendments).  Four  states — 
New  Jersey.  CaHfomia,  Delaware,  and 
Nevada — have  operational  risk 
management  programs.  Additional 
states  have  begun  to  address  accidental 
release  prevention  as  part  of  their  air 
toxics  program  development. 

Professional  and  trade  organizations 
have  also  developed  programs  in  this 
area.  For  example,  the  Center  for 
Chemical  Process  Safety  of  the 
American  Institute  of  Chemical 
Engineers  has  published  guidance  on 
the  management  of  chemical  process 
safety.  The  Chemical  Manufacturers' 
Association  has  adopted  a  Responsible 
CareTM  program,  which  all  members 
must  comply  with  to  maintain 
membership.  The  American  Petroleum 
Institute  has  developed  a  similar 
program.  Management  of  Process 
Hazards;  Recommended  Practice  750 
(RP  750),  for  its  members.  In  1982,  the 
European  Comtnunity  adopted  the 
Seveso  Directive  (82/501/EEC,  as 
amended),  which  requires  facilities 
handling  certain  chemicals  to  develop  a 
safety  report  that  is  similar  to  a  risk 
management  plan. 

II.  Clean  Air  Act  Amendments  of  1990 

A.  Prevention  of  Accidental  Releases 

In  the  CAA  Amendments,  signed  into 
law  on  November  15, 1990.  Congress 
added  subsection  (r)  to  CAA  section  112 


for  the  prevention  of  chemical 
accidents.  The  goals  of  the  chemical 
accident  prevention  provisions  are  to 
focus  on  chemicals  that  pose  a 
significant  hazard  to  the  community 
should  an  accident  occur,  to  prevent 
their  accidental  release  and  to  minimize 
the  consequences  of  such  releases. 
Section  112(r)  of  the  CAA  has  a 
number  of  provisions.  Under  section 
112(r)  owners  and  operators  of 
stationary  souirces  who  produce, 
process,  handle,  or  store  substances 
listed  under  section  112(r)(3)  or  any 
other  extremely  hazardous  substances 
have  a  general  duty  to  initiate  specific 
activities  to  prevent  and  mitigate 
accidental  releases.  The  general  duty 
requirements  apply  to  stationary  sources 
regardless  of  the  quantity  of  substances 
managed  at  the  facility.  Activities  such 
as  identifying  hazards  which  may  result 
from  accidental  releases  using 
appropriate  hazard  assessment 
techniques;  designing,  maintaining  and 
operating  a  safe  facihty;  and  minimizing 
the  consequences  of  accidental  releases 
if  they  occur  would  be  essential 
activities  to  be  taken  as  necessary  to 
satisfy  the  general  duty  requirements. 
As  a  matter  of  business  practice,  owmers 
and  operators  of  these  stationary  sources 
have  a  duty  to  conduct  these  activities 
under  section  112(r)  in  the  same  manner 
and  to  the  same  extent  as  an  employer's 
duties  under  OSHA's  general  duty 
clause  in  section  654  of  title  29  of  the 
United  States  Code. 

Section  112(r)(3)  of  the  CAA  requires 
EPA  to  promulgate  an  initial  list  of  at 
least  100  substances  ("regulated 
substances")  that  are  known  to  cause,  or 
may  be  reasonably  aiiticipated  to  cause, 
death,  injury,  or  serious  adverse  effects 
to  human  health  or  the  environment  if 
accidentally  released.  EPA  is  required  to 
set  threshold  quantities  for  each  listed 
substance.  Under  CAA  section  112(r)(7). 
the  Act  requires  EPA  to  promulgate 
reasonable  regulations  and  appropriate 
guidance  to  provide  for  the  prevention 
and  detection  of  accidental  releases  and 
for  responses  to  such  releases.  The 
accident  prevention  regulations  will 
apply  to  stationary  sources  that  have 
present  more  than  a  threshold  quantity 
of  a  regulated  substance.  These 
regulations  shall  address,  as 
appropriate,  the  use.  operation,  repair, 
and  maintenance  of  equipment  to 
monitor,  detect,  inspect,  and  control 
releases,  including  training  of  personnel 
in  the  use  and  maintenance  of 
equipment  or  in  the  conduct  of  periodic 
inspections.  The  regulations  shall 
include  requirements  for  the 
development  and  submission  of  Risk 
Management  Plans  (RMPs)  by  regulated 
sources.  The  RMP  shall  include  a 


hazard  assessment,  a  prevention 
program,  and  an  emergency  response 
program.  The  proposed  rille  for  accident 
prevention,  Risk  Management  Programs 
for  Chemical  Accidental  Release 
Prevention,  was  published  on  October 
20.  1993  (58  FR  54190). 

The  Act  estabhshes  a  Chemical  Safety 
and  Hazard  Investigation  Board  to 
investigate  (or  cause  to  be  investigated) 
chemical  accidents  at  facilities  and 
recommend  to  Congress,  Federal,  state, 
local  authorities,  and  the  public  actions 
that  can  be  taken  to  improve  chemical 
safety.  Under  the  Act,  EPA  is  authorized 
to  conduct  studies  related  to  accidental 
releases,  including  research  on  hazard 
assessments,  hydrogen  fluoride,  and  air 
dispersion  modeling.  A  report  to 
Congress  on  hydrogen  fluoride  was 
completed  and  published  by  the  Agency 
in  September  1993.  entitled  Hydrogen 
Fluoride  Study,  Report  to  Congress, 
section  1 12(n)(6)  of  the  Clean  Air  Act  as 
Amended. 

The  Clean  Air  Act  also  addressed  the 
approval  of  state  programs  and 
delegation  of  Federal  authorities  for  all 
section  112  requirements  in  section 
112(1).  Thus,  state  Accidental  Release 
Prevention  programs  are  approved 
through  the  authorities  in  section  1 12(1). 
The  approval  provisions  of  section 
112(1)(5)  include  a  determination  that:  A 
state  program  contains  the  authorities  to 
assure  compliance  by  all  sources  within 
the  state  with  each  appUcable  standard, 
regulation,  or  requirement;  adequate 
resources  are  available  to  implement  the 
program;  an  expeditious 
implementation  schedule  is  in  place  to 
ensure  that -affected  sources  achieve 
compliance;  and  the  state  program  is 
otherwise  in  compliance  with  the 
objectives  of  the  Act  and  guidance 
published  under  section  112(1)(2). 

The  Agency  promulgated  a  final  rule 
in  November  1993  which  addresses  the 
approval  requirements  of  section  112(1) 
entitled  Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities.  These 
requirements  can  be  found  in  40  CFR 
part  63— Subpart  E.  Section  63.95 
specifically  address  ihe  required 
components  of  .an  accidental  release 
prevention  program.  The  Agency  is 
currently  working  on  developing  further 
guidance  to  states  in  regard  to  the 
development  of  an  accidental  release 
prevention  program. 

Under  section  304  of  the  CAA 
Amendments  OSHA  was  required  to 
promulgate  a  chemical  process  safety 
management  standard  to  protect 
employees  from  hazards  associated  with 
accidental  releases  of  highly  hazardous 
chemicals  in  the  workplace.  OSHA 
promulgated  a  final  rule  amending  29 
CFR  1910.109  and  adding  29  CFR 
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1910.119  (57  FR  6356.  February  24. 
1992)  that  requires  a  chemical  process 
safety  management  fPSM)  program  for 
any  process  involving  •  highly 
hazardous  chemical  at  or  above  a 
specified  threshold  quantity.  The  rule 
applies  to  a  list  of  highly  hazardous 
toxic  and  reactive  substances  at 
particular  threshold  quantities, 
flammable  hquids  or  flammable  gases  in 
quantities  of  10,000  pounds  or  more  and 
to  the  manufacture  of  explosives  and 
pyrotechnics. 

B.  List  of  Substances  and  Thresholds: 
Petitions  for  Additions  and  Deletions 

1.  Legislative  Requirements 

The  Act  requires  EPA  to  promulgate 
an  initial  list  of  at  least  100  substances 
that,  in  the  event  of  an  accidental 
release,  are  known  to  cause  or  may 
reasonably  be  anticipated  to  cause 
death,  injury,  or  serious  adverse  effects 
to  human  health  or  the  environment.  An 
accidental  release  is  defined  under  CAA 
section  112(rK2MA)  as  "an 
imanticipated  emission  •   •  •  into  the 
ambient  air  from  a  stationary  source."  In 
developing  this  list,  EPA  was  required 
to  consider,  but  was  not  Hmited  to.  the 
list  of  extremely  hazardous  substances 
(EHSs)  promulgated  under  EPCRA 
(SARA  Title  III)  section  302. 

Congress  listed  the  following  16 
substances  to  be  included  in  the  initial 
list  (the  Chemical  Abstracts  Service 
(CAS)  Registry  number  is  proxided  in 
parentheses): 
Chlorine  (7782-50-5) 
Ammonia  and  anhydrous  ammonia 

(7664-41-7) 
Methyl  chloride  (74-87-3) 
Ethylene  oxide  (75-21-8) 
Vinyl  chloride  (75-01-4) 
Methyl  isocyanate  (624-83-9) 
Hydrogen  cyanide  (74-90-8) 
Hydrogen  sulfide  (7783-06-4) 
Toluene  diisocyanate,  represented  by: 
—Toluene  2,4-dusocyanate  (584-84-9) 
^Toluene  2.6-diisocyanata  (91-08-7) 
— ^Toluene  dfisocyanate,  unspecified 

isomer  (26471-62-5) 
Phosgene  (75-44-5) 
Bromine  (7726-95-6) 
Anhydrtjus  hydrogen  chloride  (7647- 

01-0) 
Hydrogen  fluoride  (7664-39-3) 
Anhydrous  sulfur  dioxide  (7446-09-5). 

and  ^ 

Sulfur  trioxide  (7446-11-9) 

No  air  pollutant  for  which  a  national 
primary  ambient  air  quahty  standard 
has  been  established  may  be  included 
on  the  Ust,  with  the  exception  of 
anhydrous  sulfur  dioxide  and  sulhu^ 
trioxide,  which  must  be  included.  No 
substances  regulated  under  Title  VI  of 
the  Act  as  amended  may  be  included  on 


the  list.  Title  VI  covers  ozone  depleters. 
primarily  chlorofluorocarbons  (CFCs) 
and  halons.  The  Act  requires  EPA  to 
review,  and  if  necessary  revise,  the  list 
of  regulated  substances  under  section 
112(r)  at  least  every  five  years.  EPA  may 
also  review  and  if  necessary  revise  the 
list  as  a  result  of  petitions.  EPA  is 
required  to  develop  prooedures  for 
petitions  to  the  Agency  for  the  addition 
of  substances  to.  and  deletion  of 
substances  from,  the  list;  these  petition 
procedures  are  to  be  consistent  with 
those  apphcable  to  the  list  of  hazardous 
air  pollutants  found  in  CAA 
Amendments  section  112(b). 

2.  Summary  of  Proposed  Rule 

On  January  19, 1993  (58  FR  5102), 
EPA  proposed  a  list  of  100  toxic 
substances  and  threshold  quantities,  a 
list  of  62  flammable  substances  (gases 
and  volatile  Uquids)  with  threshold 
quantities  of  10,000  pounds,  and 
commercial  explosives  defined  by  the 
Department  of  Transportation  (DOT)  as 
DivisioQ  1.1  (explosives  with  mass 
explosion  hazard)  with  a  threshold 
quantity  of  5.000  pounds.  EPA  also 
proposed  requirements  for  a  petition 
process  to  add  or  delete  chemicals  from 
the  list. 

Toxic  substances  were  included  on 
the  list  based  on  their  toxicity,  physical 
state,  vapor  pressure,  production 
volume,  and  accident  history.  Toxicity 
criteria  used  to  identify  chemicals  as 
extremely  hazardous  substances  (EHSs) 
under  EPCRA  were  used  as  criteria  for 
the  proposed  list  The  acute  toxicity 
criteria  are; 

(a)  Inhalation  LCjo  ^  0.5  milligrams 
per  Liter  of  air  (for  exposure  timg  ^  g 
hours),  or 

(b)  Dermal  LBso  <  50  milligrams  per 
kilogram  of  body  weight,  or 

(cjOral  LDso  S  25  milligrams  per 
kilogram  of  body  weight  where  LCjo  is 
the  median  concentration  in  air  at 
which  50  percent  of  the  test  animals 
died,  and  LD30  is  the  median  lethal  dose 
that  killed  50  percent  of  the  test 
animals.  In  the  absence  of  LC50  or  LDjo 
data,  LClo  or  LDlo  data  were  used  for 
listing,  where  LCla  is  the  lethal 
concentration  low.  or  lowest 
concentration  in  air  at  which  any  of  the 
test  animals  died,  and  LDu,  is  the  lethal 
dose  low.  or  the  lowest  concentration  at 
which  any  of  the  test  animals  died. 
Additional  substances  on  the  EHS  Ust 
meet  the  secondary  EHS  toxicity  criteria 
in  light  of  production  volume  (see 
appendix  B  of  EPA's  Technical 
Guidance  for  Hazards  Analysis. 
December  1987.  which  is  in  the  docket 
for  this  rulemaking).  A  vapor  pressure 
criterion  of  0.5  millimeters  of  mercury 
(mm  Hg)  was  used  as  a  baseline,  based 


on  the  vapor  pressure  of  toluene 
diisocjraiiate.  a  substance  mandated  for 
the  initial  list  by  Congress;  toxic  gases 
and  liquids  with  a  vapor  pressure  of  0.5 
mm  Hg  or  higher  under  ambient 
conditions  were  considered  for  listing. 
Only  toxic  chemicals  in  commercial 
production,  verified  through  EPA's 
Toxic  Substances  Control  Act  (TSCA) 
Chemical  Inventory,  were  includqd  on 
the  list.  By  applying  these  criteria  to  the 
360  chemicals  on  the  EPCRA  EHS  list, 
the  Agency  identified  87  potential 
regulated  substances  for  the  CAA 
Amendments  section  112(r)  list.  The 
Agency  also  looked  at  other  data  sources 
(including  the  OSHA  highly  hazardous 
chemical  list)  to  identify-  9  more 
substances  for  the  section  112(r)  list 
Four  additional  substances  were 
identified  for  listing  based  on  a 
combination  of  toxicity,  high 
production  volume,  and  history  of 
accidents  involving  death  or  injury. 
Threshold  quantities  were  set  for  toxic 
substcmces  based  on  a  ranking  method 
that  considers  toxicity  and  volatility  of 
the  chemicals.  EPA  assigned  identical 
thresholds  to  chemicals  with  similar 
ranking  scores,  ranging  from  500 
pounds  to  10.000  pounds. 

Flammable  gases  and  volatile 
flammable  liquids  were  iruiluded  on  the 
list  based  on  the  flash  point  and  boiling 
point  criteria  used  by  the  National  Fire 
Protection  Association  (NFPA)  for  its 
highest  flammability  hazard  ranking 
(flash  point  below  73'F  (22.8*0  and 
boiling  point  below  100*F  (37.8t:)J  [Fire 
Protection  Guide  on  Hazardous 
Materials.  1984,  8th  edition).  Chily 
flammable  substances  in  commercial 
production  were  listed.  The  threshold 
quantity  for  flammable  substances  was 
set  at  10.000  pounds,  based  on  the 
potential  for  a  vapor  cloud  explosion. 

Explosives  in  Division  1.1  were 
proposed  for  listing  based  on  their 
potential  to  detonate.  The  threshold 
quantity  for  explosives  was  set  at  5.000 
pounds  because  a  detonation  of  this 
quantity  could  yield  blast  wave 
overpressures  of  3.0  pounds  per  square 
inch  (psi)  at  a  distance  of  100  meters 
from  the  blast  site  and  could  have 
potentially  lethal  effects  in  the 
community  bey-ond  the  fenceline. 

EPA  proposed  to  apply  the  threshold 
quantity  to  the  maximum  total  quantity 
of  a  substance  in  a  process.  This 
definition  would  apply  to  the  maximum 
total  quantity,  at  any  one  time,  in  a 
single  vessel,  in  a  group  of 
interconnected  vessels  or  in  several 
vessels  that  could  potentially  be 
involved  at  one  time  in  an  accidental 
release.  Substances  in  mixtures  would 
be  exempted  from  the  threshold 
determination  if  they  represent  less  than 
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ene  percent  of  the  mixture  by  weight. 
EPA  also  proposed  to  exempt 
substances  if  (1)  they  are  part  of  articles; 
(2)  if  they  are  used  as  structural 
components;  (3)  if  they  are  used  for 
janitorial  maintenance;  or  (4)  if  they  are 
found  in  consumer  products,  process 
water,  or  in  water  or  air  from  the 
environment  or  municipal  sources. 
Activities  in  laboratories  were  also 
proposed  for  exemption.  In  addition,  an 
exemption  was  proposed  for  flammable 
substances  present  at  a  facility  to  be 
used  solely  for  consumption  as  fuel  at 
the  facility. 

The  Agency  also  proposed 
requirements  for  petitions  to  add  or 
delete  regulated  substances  under 
section  112(r).  The  Agency  proposed  to 
establish  that  the  burden  of  proof  be  on 
the  petitioner  to  demonstrate  that  the 
criteria  for  addition  and  deletion  are 
met.  Basic  administrative  and 
docuimentation  requirements  for 
petitions  were  also  included  in  the 
proposal. 

UI.  Public  Participation 

A  bearing  was  held  on  the  proposed 
rule  in  the  EPA  Auditorium,  401  M 
Street.  SW.,  Washington  DC.  on 
Tuesday,  April  12,  1993.  The  hearing 
was  held  to  provide  interested  parties 
the  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule.  This  hearing  was 
open  to  the  public;  a  transcript  of  the 
pubUc  hearing  is  available  in  the  docket. 
A  total  of  272  letters  were  received 
during  the  public  comment  period  on 
the  proposed  rule  (an  additional  18 
were  received  after  the  close  of  the 
public  comment  period);  copies  of  all 
comment  letters  received  are  available 
for  public  inspection  in  the  docket.  A 
response  to  comments  document, 
entitled  Proposed  List  of  Substances 
and  Thresholds  for  Accidental  Release 
Prevention:  Summary  and  Response  to 
Comments,  includes  a  summary  of 
comments  received  and  the  Agency's 
responses;  the  dociunent  is  available  in 
the  docket. 

rv.  Discussion  of  Comments  and  Major 
Regulatory  Changes 

This  portion  of  the  preamble 
discusses  comments  on  major  issues 
received  on  the  proposed  list  and 
thresholds  rule  and  the  principal 
regulatory  changes  made  in  the  final 
rule  in  response  to  public  comments. 
Included  in  the  discussion  is  the 
rationale  for  these  changes  and  the 
Agency  action  on  the  comments.  Where 
the  proposed  regulation  has  not  been 
changed  in  the  final  nde,  the  Agency 
continues  to  rely  on  the  rationale 
prowded  in  the  proposal  notice. 


supplemented  as  appropriate  by 
additional  discussion  in  this  preamble 
and  in  the  response  to  comments 
document 

A.  List  of  Substances  and  Thresholds 

The  list  of  substances  and  thresholds 
promulgated  today  identifies  sources 
that  are  subject  to  accident  prevention 
regulations  promulgated  under  section 
1 12(r)(7)  of  the  Act.  The  Ust  of 
substances  is  intended  to  focus 
accidental  release  prevention  efforts  on 
those  stationary  sources  and  substances 
that  pose  the  most  significant  risks  to 
the  community.  These  risks  may  be 
established  either  by  the  potential  of  the 
chemical  to  cause  harm  (the  inherent 
hazards  and  physical/ chemical 
properties),  known  incidents  (accident 
history),  or  a  combination  thereof.  EPA 
strongly  emphasizes  that  the  substances 
promulgated  in  today's  Usting  are  not 
the  only  substances  that  may  pose  a 
threat  to  communities  upon  release. 
There  are  large  numbers  of  compounds 
and  mixtures  in  commerce  in  the  U.S. 
that  in  specific  circumstances  could  be 
considered  dangerous  to  human  health 
or  the  environment;  however,  it  would 
not  be  feasible  to  include  all  such 
substances  and  circxmistances.  This  list 
should  serve  to  focus  prevention  efforts 
and  is  not  a  Ust  of  all  substances  that 
could  be  considered  for  accident 
prevention.  Similarly,  the  threshold 
quantities  established  today  may  not 
always  represent  a  level  below  which  no 
hazard  exists.  Although  stationary 
sources  will  be  required  to  comply  with 
the  accidental  release  prevention 
regulations  imder  section  112(r)(7)(B) 
only  if  they  have  listed  substances  in 
quantities  exceeding  the  threshold 
quantity,  it  does  not  mean  that  these 
substances  in  smaller  quantities 
represent  no  potential  hazard  to  the 
community  in  certain  circumstances.  In 
support  of  this  principle  Congress 
included  general  duty  provisions  under 
section  112(r)(l)  of  the  Act. 

Several  commenters  objected  to  the 
listing  of  classes  of  substances  such  as 
explosives  or  particular  substances  such 
as  various  flammable  natural  gdses 
because  these  commenters  claimed  that 
categorizing  these  chemicals  as 
regulated  substances  would  also  make 
these  chemicals  subject  to  the  general 
duty  clause  of  section  112(r)(l).  and  that 
without  such  listing  these  chemicals 
would  be  outside  the  scope  of  section 
112(r)(l).  The  general  duty  provision  in 
section  112(r)(l)  applies  to  "any 
substance  listed  pursuant  to  section 
1 12(r)(3)  or  any  other  extremely 
hazardous  substance."  The  Agency 
believes  the  scope  of  substances  covered 
by  section  112{r)(l}  is  not  affected  by 


this  rulemaking  except  that  by  including 
a  substance  on  the  regulated  substance 
list,  the  Agency  unambiguously 
specifies  &at  the  general  duty 
provisions  apply  to  such  chemicals.  The 
plain  language  of  section  112(r){l) 
applies  not  only  to  the  regulated 
substances  listed  today  but  also  to  "any 
other  extremely  hazardous  substance." 

In  discussing  nearly  identical 
language  in  the  Senate's  Clean  Air  Act 
Amendments  bill  of  1989,  the 
Environment  and  Public  Works 
Committee  expressed  the  intent  that  the 
term  "extremely  hazardous  substance" 
would  include  not  only  listed 
substances  under  the  accident 
prevention  provisions  and  extremely 
hazardous  substances  under  EPCRA 
(SARA  Title  III)  section  302  but  also 
"other  agents  which  may  or  may  not  be 
listed  or  otherwise  identified  by  any 
Government  agency  which  may  as  the 
result  of  short-term  exposures 
associated  with  releases  to  the  air  cause 
death,  injury  or  property  damage" 
(Senate  Committee  on  Envirorunent  and 
Public  Works.  Clean  Air  Act 
Amendments  of  1989,  Senate  Report  No. 
228, 101st  Congress,  1st  Session  211 
(1989)— "Senate  Report").  Regardless  of 
whether  a  substance  is  listed  under 
today's  rule,  the  general  duty  to  identify 
and  assess  hazards  associated  with 
accidental  releases  (as  defined  in 
section  112(r)(2)).  to  design  and 
maintain  a  facility  to  prevent  such 
releases,  and  to  minimize  the 
consequences  of  such  releases  that  do 
occur,  extends  to  owners  and  operators 
of  any  facility  that  may  cause  such 
impacts  due  to  short-term  exposiu^s.  As 
the  Senate  makes  clear,  "the  release  of 
any  substance  which  causes  death  or 
serious  injury  because  of  its  acute  toxic 
effect  or  as  a  result  of  an  explosion  or 
fire  or  which  causes  substantial 
property  damage  by  blast,  fire,  corrosion 
or  other  reaction  would  create  a 
presumption  that  such  substance  is 
extremely  hazardous."  Senate  Report  at 
211.  No  revision  to  the  fist  promulgated 
today  negates  the  applicability  of  the 
general  duty  provisions. 

1.  Toxic  Substances 

a.  Listing  criteria.  Several  commenters 
suggested  that  EPA  modify  its  listing 
criteria,  largely  so  that  EPA's  list  would 
be  more  consistent  with  OSHA's  list  of 
Highly  Hazardous  Substances  for  its 
Process  Safety  Management  Standard, 
but  also  because  commenters  believed 
EPA's  list  includes  some  chemicals  that 
do  not  pose  the  greatest  hazards  to  the 
public.  Some  commenters  suggested  the 
proposed  O.S  mm  Hg  vapor  pressure  cut 
ofi  was  too  low.  Oth«9  suggested  an 
alternative  method  of  duxMing  the  Ust 
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of  toxics,  namely  the  "Substance  Hazard 
Index".  Several  conunenters  also 
objected  to  EPA's  use  of  accident  history 
as  a  criterion  for  listing  substances. 
EPA's  proposed  toxics  list  was  based  on 
the  EHS  list  under  SARA  Title  III.  with 
additional  consideration  of  the  vapor 
pressures  and  accident  histories  for  each 
substance.  The  proposed  list  included 
50  toxic  substances  that  are  not  listed  by 
OSHA. 

Substance  Hazard  Index:  Some 
commenters  suggested  replacing  EPA's 
proposed  listing  criteria  with  another 
method  labeled  the  "Substance  Hazard 
Index"  (SHI).  The  SHI  is  the  ratio  of  a 
substance's  vapor  pressure  to  its  acute 
toxicity;  all  substances  would  be  ranked 
by  their  SHI  and  a  cut-off  would  need 
to  be  selected  to  determine  the 
substances  to  be  listed.  An  SHI  value  of 
1 .000  was  suggested  by  commenters  as 
a  cut-off,  but  commenters  did  not 
provide  a  technical  basis,  or  any  other 
rationale,  for  why  this  cut-off  was 
selected.  The  SHI  value  of  1,000  would 
derive  a  list  of  toxic  substances  that 
more  closely  approximates  OSHA's 
PSM  list  than  EPA's  proposed  list; 
provided  that  the  Agency  considers  only 
those  substances  initially  proposed  for 
listing  as  toxics. 

EPA  generally  disagrees  with  the 
comments  concerning  the  use  of  the  SHI 
as  a  hsting  criterion.  The  Agency  had 
considered  this  approach  during  the 
proposed  rule  development,  but  decided 
not  to  include  it  as  an  alternate  listing 
methodology  option.  EPA  instead 
considered  toxicity  and  vapor  pressure 
separately  in  identifying  chemicals  for 
listing:  the  SHI  combines  these  factors. 
EPA  believes  that  using  separate  toxicity 
and  vapor  pressure  criteria  is  a  more 
valid  method  of  identifying  chemical 
candidates  for  listing.  Both  EPA's 
method  and  the  SHI  approach  consider 
properties  related  to  the  severity  of 
acute  health  effects  (toxicity]  and  the 
likelihood  of  accidental  releases  of  the 
substances  (volatility),  as  required  by 
the  Act.  However,  as  required  by  the 
Act,  EPA's  approach  is  based  on  the  list 
of  EHSs  as  a  starting  point  for 
identification  of  toxic  substances  (see 
Senate  Report  at  218;  listing  factors  used 
in  EHS  list  are  appropriate  for 
accidental  release  program).  EPA's 
approach  limits  toxic  chemicals  to  those 
meeting  the  acute  toxicity  criteria  for 
the  EHS  list  and  then  applies  a  vapor 
pressure  cut-off.  The  SHI  approach  does 
not  include  specific  toxicity  or  vapor 
pressure  cut-offs  but  instead  specifies  a 
cut-off  value  for  a  factor  combining 
toxicity  and  vapor  pressure.  To  identify 
all  chemicals  meeting  the  specific  SHI 
cut-off  of  1 .000  as  recommended  by 
commenters,  chemicals  with  a  much 


wider  range  of  toxicity  than  those 
represented  by  the  EHSs  would  have  to 
be  considered.  Chemicals  that  are  far 
less  toxic  than  the  EHSs  would  be 
potentially  included,  improperly 
characterizing  the  risk  associate^  with 
them.  Moreover,  EPA  does  not  believe 
the  SHI  method  has  been  systematically 
applied  to  all  substances  for 
development  of  any  current  chemical 
list.  The  state  of  Delaware  used  the  SHI 
approach  to  develop  a  list  of  substances 
for  its  risk  management  regulation;  the 
SHI  methodology  was  applied  to 
existing  lists  of  substances  identified  by 
use  of  toxicity  criteria  and  not  all 
substances.  The  Agency  considers  the 
SHI  to  be  more  appropriate  for 
determining  the  relative  ranking  of 
substances  in  an  already  established  list. 
The  Agency's  threshold  quantity 
methodology  for  listed  toxics  is  similar 
on  the  toxicity/volatility  ranking 
principle;  it  differs  from  the  SHI  in  that 
the  vapor  pressure  is  only  part  of  the 
factor  used  to  account  for  the  potential 
dispersability  of  the  listed  substances. 
For  these  reasons,  the  Agency  will  not 
adopt  the  SHI  criteria  for  listing  toxic 
substances. 

Acute  Toxicity  Criteria:  Commenters 
generally  supported  EPA's 
consideration  of  acute  toxicity  hazards 
as  a  basis  for  listing  toxic  substances 
under  section  112(r).  Some  commenters, 
however,  recommended  other  measures 
of  toxicity,  such  as  the  Emergency 
Response  Planning  Guidelines  (ERPGs) 
developed  by  the  American  Industrial 
Hygiene  Association,  or  data  developed 
by  the  National  Academy  of  Sciences 
among  others.  The  Agency  recognizes 
the  value  of  these  other  measures  and 
guidelines  for  purposes  of  emergency 
preparedness  and  prevention  activities. 
However,  these  measures  are  consensus 
exposure  levels  judged  by  the 
developing  organizations  to  represent 
concentrations  above  which  there  may 
be  serious  irreversible  health  effects,  or 
death,  as  a  result  of  a  single  exposure  for 
a  relatively  short  period  of  time.  In 
addition,  the  methodology  for  most  of 
these  measures  is  still  in  the 
developmental  stages,  with 
recommended  guidelines  or  acute 
exposure  levels  presently  available  only 
for  a  limited  number  of  potentially 
hazardous  substances.  The  Agency 
believes  using  acute  toxicity  data  as 
proposed  is  more  appropriate  for  the 
review  and  selection  of  hazardous 
substances  for  listing  under  section 
112(r)  because  acute  toxicity  data 
directly  reflects  results  of  valid 
mammalian  testing  and  thus  is  more 
objectively  verifiable  than  judgmental 
standards. 


Concerns  were  also  expressed  about 
the  Agency's  focus  on  acute  toxicity 
rather  than  on  chronic  toxicity  effects  as 
a  basis  for  listing.  Some  commenters 
also  opposed  the  Agency's 
consideration  of  acute  exposures  by  the 
dermal  and  oral  routes.  EPA  believes 
that  chemical  accident  prevention 
efforts  should  focus  on  those  chemicals 
that,  because  of  their  inherent  toxicity, 
are  most  likely  to  cause  immediate 
severe,  irreversible  health  effects 
following  exposures  during  an 
accidental  release.  Consequently,  for 
purposes  of  this  rulemaking,  the  Agency 
is  primarily  interested  in  substances 
that  are  acutely  toxic,  rather  than  in 
substances  that  could  generate  a  future 
health  effect  after  repeated  long  term  or 
chronic  exposures.  Furthermore,  acute 
toxicity  and  lethality  data  are  often 
readily  available  and  the  most 
commonly  reported  information 
generated  by  animal  toxicity  testing.  A 
greater  number  of  potentially  hazardous 
substances  can  therefore  be  screened  on 
the  same  basis  using  these  values.  For 
purposes  of  this  rule,  the  listed  toxic 
substances  are  expected  to  rapidly 
become  airborne,  thus  human  exposure 
by  the  inhalation  route  is  of  primary 
concern.  The  Agency  believes  that  using 
data  on  oral  and  dermal  acute  lethality, 
in  addition  to  inhalation  lethality,  is 
appropriate  for  this  listing. 

Vapor  Pressure  Cut-Off:  Other 
commenters  suggested  that  EPA  should 
use  a  higher  vapor  pressiu-e  level  as  a 
listing  criterion.  EPA's  vapor  pressure 
criterion  of  0.5  mm  Hg  was  based  on  the 
properties  of  toluene  diisocyanate,  a 
substance  with  relatively  low  volatility, 
which  was  mandated  for  the  initial  list 
by  Congress.  Commenters  noted  that 
Congress  listed  toluene  diisocyanate 
because  it  has  been  involved  in 
accidents,  not  because  of  its  properties, 
and  that  its  properties  do  not 
necessarily  provide  a  valid  basis  for 
EPA's  vapor  pressure  criterion.  Several 
commenters  suggested  a  vapor  pressure 
of  20  mm  Hg  (18  mm  Hg  is  the 
approximate  vapor  pressure  of  water) 
but  did  not  provide  a  basis  for  choosing 
this  or  any  other  vapor  pressure 
criterion. 

EPA  has  considered  the  comments 
concerning  the  proposed  vapor  pressure 
criterion  of  0.5  mm  Hg  and  generally 
agrees  that  this  low  vapor  pressure  level 
may  lead  to  an  overly  conservative 
listing  of  chemicals  that  pose  a 
relatively  lower  potential  for  air 
releases.  EPA  has  decided  to  set  the 
vapor  pressure  criterion  at  the  higher 
level  of  10  mm  Hg.  In  selecting  this  new 
vapor  pressure  cut-off,  the  Agency 
examined  the  substances  on  the 
proposed  list  that  have  vapor  pressures 
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of  less  than  10  mm  Hg  and  compared 
the  rate  of  volatilization  expected  in  a 
large  release  to  the  rate  expected  for 
substances  with  a  vapor  pressure  greater 
than  10  mm  Hg.  As  expected, 
volatilization  rates  increase  with 
increasing  vapor  pressing  and 
increasing  pool  sizes.  The  Agency 
believes  that  a  timely  facility  response 
after  the  onset  of  an  accidental  release 
will  likely  limit  the  amount  that  could 
volatilize  for  substances  with  vapor 
pressures  lower  than  10  mm  Hg.  thereby 
reducing  the  potential  public  or  off-site 
impact.  The  Agency  believes  that  a 
greater  amount  of  substances  with  vapor 
pressiires  above  10  mm  Hg  is  likely  to 
be  volatilized  and  released,  even  after  a 
timely  facility  response  occurs, 
potentially  causing  off-site  impacts.  The 
Agency  also  reviewed  accident  history 
and  production  volume  information  on 
the  substances  that  would  be  delisted  at 
this  vapor  pressure.  This  review  has  led 
the  Agency  to  conclude  that  the 
accident  histories  or  production 
volumes  associated  with  the  dehsted 
substances  do  not  warrant  their  Usting 
under  this  rulemaking  at  this  time.  The 
Agency  believes  that  this  revised  vapor 
pressure  criterion  focuses  the  list  on 
chemicals  that  present  a  greater 
potential  for  accidental  release  than 
would  a  list  using  a  0.5  mm  Hg 
criterion. 

The  new  vapor  pressure  criterion  will 
drop  from  the  list  some  chemicals  that 
may  have  a  lower  likeUhood  of 
accidental  release  to  air.  Using  the  new 
vapor  pressure  criterion,  the  following 
18  chemicals  prop>osed  for  h  sting 
(shown  with  their  CAS  Registry- 
numbers)  will  not  be  included  in  the  list 
promulgated  today: 

Acetone  cyanohydrin  (75-86-5) 
Aniline  (62-53-3) 

Antimony  pentafluoride  (7783-70-2) 
Benzal  chloride  (98-87-3) 
Benzenamine,  3-(trifluoromethyl)-  (98- 

16-8) 
Benzotrichloride  (98-07-7) 
Benzyl  chloride  (100-44-7) 
Benzyl  cyanide  (140-29-4) 
Chloroethanol  (107-07-3) 
Dichloroethyl  ether  (111-44-4) 
Dimethyl  phosphorochloridothioate 

(2524-03-0) 
Formaldehyde  cyanohydrin  (107-16-4) 
Hydrogen  peroxide  (concentration  > 

52%)  (7722-84-1) 
Lactonitrile  (78-97-7) 
Pyridine,  2-methyl-5-vinyl-  (140-78-1) 
Thiophenol  (108-98-5) 
Trans-l,4-dichlorobutene  (110-57-6) 
Trichloroethylsilane  (115-21-9) 

EPA  will  be  reevaluating  the  list 
periodically  and  as  a  result  of  petitions. 
If  additional  information  is  submitted 


on  the  accident  history  or  production 
volume  of  these  substances,  EPA  may 
list  these  substances  at  a  later  time.  In 
addition,  these  substances,  as  well  as 
any  other  extremely  hazardous 
substance,  are  subject  to  the  section 
112(r)  general  duty  clause. 

Accident  History:  The  Agency 
disagrees  with  several  commenters  who 
claimed  that  the  Agency  lacked 
authority  to  list  substances  based  on 
accident  history.  The  accident  history 
associated  with  the  use  of  a  substance, 
in  combination  with  toxicity,  physical/ 
chemical  properties,  and  production 
volume  considerations,  is  a  permissible 
basis  for  the  Administrator  to  Ust 
substances  under  section  112(r).  Data 
from  recorded  accidents  relate  to  each  of 
the  factors  identified  in  section 
112(r)(4).  Such  data  can  provide 
information  on  the  severity  of  impacts 
when  impacts  occur,  as  well  as  on  the 
likelihood  and  magnitude  of  exposure. 
Substances  that  "are  known  to  cause 
•  •  •  death,  injury,  or  serious  adverse 
effects  on  human  health  or  the 
environment"  may  be  included  on  the 
list  under  section  112(r)(3).  It  would  be 
a  strained  reading  of  the  statute  to  say 
the  Administrator  roust  ignore 
documented  accidental  releases  of 
substances  in  deciding  which  chemicals 
shall  be  the  focus  of  the  accidental 
release  prevention  program. 

The  hsting  criteria  established  for 
toxic  substances  considers  not  only 
acute  toxicity,  but  also  physical/ 
chemical  properties  (physical  state, 
vapor  pressure),  and  accident  history. 
Several  commenters  argued  that  in 
analyzing  accident  histories  EPA  should 
not  consider:  (1)  Transportation 
accidents;  (2)  accidents  not  involving 
death  and/or  injuries;  (3)  accidents 
involving  fires  and  explosions;  (4) 
accidents  involving  reactions  with  other 
chemicals;  and  (5)  accidents  involving 
elevated  temperatures  and  pressures. 
The  Agency  disagrees  with  these 
comments.  Accident  history  may 
indicate,  beyond  vapor  pressing  or  other 
physical/chemical  properties,  unique 
qualities  or  circumstances  that  warrant 
accident  prevention  efforts.  Evidence 
from  transportation  accidents  may 
indicate  the  potential  for  airborne 
releases.  For  example,  chemicals  may  be 
suppUed  in  containers,  such  as  tank 
cars,  holding  the  chemical  in  similar 
conditions  to  storage  conditions  at 
stationary  source.  A  failure  of  a 
container  while  in  transit  may  indicate 
the  potential  for  release  while  at  a  fixed 
location,  since  it  may  be  stored  under 
similar  conditions.  Quantities  of 
chemicals  are  also  commonly  bald  at 
facilities  ktt  soma  period  of  tima  in 
trucks,  tank  cars,  and  othar  shipping 


containers.  Accidents  that  did  not  result 
in  off-site  deaths  or  injuries  may  still 
indicate  the  serious  potential  for  off-site 
impacts:  e.g.,  evacuations  may  indicate 
that  there  was  concern  that  people 
could  sufiiar  adverse  effects  from 
exposure.  Furthermore,  other  effects, 
such  as  environmental  damage,  are 
appropriate  to  consider  as  well.  While 
the  factors  to  be  considered  under 
section  112(r)(4)  do  not  specifically 
direct  EPA  to  consider  environmental 
ejects,  section  112(r)(3)  directs  the 
Administrator  to  consider  "substances 
which  pose  the  greatest  risk  of  causing 
•  •   *  serious  adverse  effects  to  *  "  • 
the  environment  from  accidental 
releases".  As  noted  at  several  points  in 
this  preamble.  EPA  believes  that  its 
decision  to  consider  reported  accidental 
releases  involving  fire  and  explosions  as 
events  of  concern  is  supported  by  both 
the  statute  and  legislative  history.  See 
also  136  Congressional  Record  Si 6992 
(daily  ed.,  Oct.  27. 1990)  (statement  of 
Senator  Reid  addressing  the  explosion 
in  Henderson,  Nevada);  136 
Congressional  Record  H12931  (daily  ed.. 
Oct.  26, 1990)  (statement  of 
Representative  Barton  addressing 
releases  from  burning  material);  H.R. 
Conf.  Rep.  No.  952. 101st  Congress,  2nd 
sess.,  340  (1990)  (Board  to  investigate 
fires  and  explosions).  It  may  also  be 
appropriate  to  consider  chemical 
reactions  with  common  materials  such 
as  water;  e.g.,  it  may  be  important  to 
consider  whether  the  reaction  of  an  acid 
with  water,  producing  heat,  could  lead 
to  formation  of  an  acid  vapor  or  mist 
(the  Bhopal  accident  involved  a  reaction 
of  methyl  isocyanate  with  water, 
generating  heat).  Accidents  resulting 
from  conditions  of  elevated 
temperatures  and  pressures  in  chemical 
processes  may  provide  important 
information  regarding  the  potential  for 
accidental  releases  having  an  effect  off- 
site. 

The  legislative  history  of  section 
112(r)  contains  extensive  discussion  of 
historical  accidents  and  accident  history 
data  to  support  the  need  for  enacting 
section  112(r)  and  the  particular 
provisions  included  in  the  legislation. 
See  136  Congressicmal  Record  H12940 
(daily  ed..  Oct  26. 1990)  (sUtement  of 
Representative  Richardson):  136 
Congressional  Record  S16921.  S1692&- 
26  (daily  ed..  Oct  27. 1990)  (statement 
of  Senator  Durenbeiger):  136 
Congressional  Record  S16979  (daily  ed., 
Oct.  27, 1990)  (statement  of  Senator 
Baucus).  Incidents  such  as  the  exploaioD 
in  Hoidenon,  Nevada  and  the  rekases 
docimiented  ia  tbe  Acute  Hazardous 
Events  database,  as  iveU  as  statisttci 
concerning  the  number  ef  releases  and 
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evacuations  were  seen  as  demonstrating 
the  need  for  an  accident  prevention 
program.  See  H.R.  Rep.  No.  490, 101st 
Congress,  2nd  sess..  154-157  (1990); 
Senate  Report  at  211-221.  The  Agency 
will  continue  to  consider  accident 
history,  in  conjunction  with  acute 
toxicity  and  vapor  pressure,  to 
determine  which  substances  need  to  be 
listed  under  section  112(r),  and  will 
consider  these  same  elements  in  any 
revisions  to  the  list  promulgated  today. 
When  determining  whether  to  list  a 
substance  based  on  its  accident  history, 
the  Agency  will  analyze  and  explain  the 
relevance  of  the  accident  history  to  the 
potential  for  a  stationary  source  to 
accidentally  release  the  substance. 

b.  Specific  substances.  Sulfuric  acid, 
phenol,  parathion,  and  nitrobenzene, 
proposed  to  be  listed  because  of 
accident  history,  were  the  focus  of  a 
number  of  comments.  As  stated  above, 
the  Agency  believes  that  accident 
history,  as  well  as  toxicity,  physical/ 
chemical  properties,  and  current 
commercial  production  volume,  are  all 
appropriate  elements  to  be  considered 
in  determining  the  substances  to  be 
listed.  The  Agency  reserves  the 
flexibility  to  consider  the  listed 
substances  in  hght  of  a  combination  of, 
or  all  of  these  criteria  elements. 
Accident  history  was  targeted  by  several 
commenters  as  not  being  a  valid  criteria 
to  use  in  listing  the.se  substances.  As 
discussed  above,  the  Agency  disagrees. 
The  Agency  has  listed  substances  that 
meet  two  or  three  elements  of  the 
criteria  only;  e.g.,  there  are  acutely  toxic 
substances  bsted  that  meet  the  high 
vapor  pressure  considerations  but  have 
no  accident  history  associated  with 
them.  By  the  same  token,  the  Agency 
also  believes  that  commercially 
produced  substances  that  meet  the  acute 
toxicity  criterion  and  have  an  accident 
history.  Still  could  present  a  high 
potential  for  an  impact  beyond  the 
fenceline  even  though  they  do  not  meet 
the  vapor  pressure  consideration. 

A  number  of  commenters  objected  to 
the  inclusion  of  sulfuric  acid  on  the  list 
of  substances,  noting  that  because  of  its 
high  boiling  point  and  low  vapor 
pressure  under  ambient  conditions,  it  is 
unlikely  to  become  airborne  in  a  release. 
EPA  recognizes  that  sulfuric  acid  does 
not  meet  the  vapor  pressure  criterion. 
EPA  originally  proposed  for  listing 
sulfuric  acid  because  of  its  toxicity,  high 
production  volume,  and  because  it  has 
been  involved  in  a  number  of  accidental 
releases  with  reported  migration  of  a 
vapor  cloud  off-site;  some  of  these 
incidents  also  resulted  in  worker  deaths 
and  injuries  on-site.  Several 
commenters  indicated  that  the  accidents 
cited  by  EPA  did  not  provide  a  valid 


basis  for  listing  for  a  number  of  reasons. 
First,  some  of  the  accidents,  according 
to  commenters,  actually  involved 
fuming  sulfuric  acid  (oleum),  which  is 
a  mixture  of  sulfuric  acid  and  sulfur 
trioxide,  and  vapor  clouds  reported 
from  these  accidents  were  attributable  to 
sulfur  trioxide  rather  than  sulfuric  acid. 
Second,  commenters  stated  that  the 
injuries  in  some  accidents  were  caused 
by  direct  contact  with  sulfuric  acid 
rather  than  inhalation  of  vapor.  Third, 
according  to  some  commenters,  some 
accidents  involved  reactions  of  sulfuric 
acid  with  other  substances.  Finally, 
comments  were  received  which 
indicated  there  have  been  no  accidents 
involving  vapor  clouds  of  sulfuric  acid 
that  caused  off-site  deaths  or  injuries, 
and  that,  in  fact,  the  low  vapor  pressure 
of  sulfuric  add  makes  it  impossible  for 
an  accidental  release  to  have  any  effect 
beyond  the  fenceline. 

EPA  is  well  aware  that  sulfuric  acid 
has  a  low  vapor  pressure  and  is  unlikely 
to  be  released  into  the  air  under  ambient 
conditions.  However,  as  noted  above, 
EPA  also  believes  that,  exclusive  of 
vapor  pressure,  accident  history  can 
provide  a  valid  basis,  in  combination 
with  toxicity  and/or  physical/chemical 
properties,  for  adding  a  substance  to  the 
list.  The  Agency  also  notes  that  nothing 
in  the  statute  limits  EPA  to  consider 
solely  the  effects  of  vapor  inhalation  as 
a  consequence  of  a  release.  As  noted 
above,  the  EHS  toxicity  criteria 
endorsed  by  the  Senate  are  not  limited 
to  inhalation.  Furthermore,  death, 
injuries,  and  environmental  impacts 
caused  by  direct  contact  are  relevant  to 
the  risks  posed  by  a  chemical. 

While  believing  the  EPA  has  the 
authority  to  list  sulfuric  acid  if  its 
accident  history,  in  conjunction  with  its 
toxicity  and  significant  production 
volume,  warrants  listing,  the  comments 
received  by  the  Agency  have  created 
doubt  about  the  accuracy  of  what  has 
been  reported  as  air  releases  of  sulfuric 
acid.  For  purposes  of  today's 
rulemaking,  the  Agency  has  been  unable 
to  determine  from  accident  history 
whether  sulfuric  acid  has  generated  an 
air  release  that  has  caused  impact  off- 
site.  Because  of  the  uncertainty 
associated  with  past  reported  accidental 
release  information  and  the  common 
confusion  between  oleum  and  sulfuric 
acid  in  such  reporting,  the  Agency  has 
decided  not  to  list  sulfuric  acid  at  this 
time.  Although  sulfuric  acid  is  not 
specifically  listed,  facilities  handling 
sulfuric  acid  are  still  subject  to  general 
duty  requirements.  The  Agency  will 
continue  to  monitor  and  review  sulfuric 
acid  accident  reports  to  determine  the 
need  for  Hsting  at  a  future  time.  EPA 
also  seeks  data  on  the  off-site  impacts  of 


sulfuric  acid  that  could  be  used  to 
evaluate  whether  sulfuric  acid  should 
be  added  to  the  list. 

Related  to  the  sulfuric  acid  issue  are 
comments  suggesting  that  the  Agency 
specifically  list  oleum  (fuming  sulfuric 
acid),  CAS  number  8014-95-7.  Oleum 
is  a  mixture  of  sulfuric  acid  and  sulfur 
trioxide.  In  the  proposed  rule,  the 
Agency  believed  oleum  would  be 
subject  to  section  ll^(r)  requirements 
because  both  of  its  components,  sulfuric 
a<;id  and  sulfur  trioxide,  were  proposed 
for  listing,  and  because  of  the  Agency's 
proposed  de-minimis  concentration  for 
mixtures.  However,  two  commenters 
noted  that  it  is  "reasonable  to  include 
oleum  as  a  regulated  chemical"  and  that 
"oleum  and  sulfuric  acid  must  be  listed 
separately,  since  the  fuming  effects  of  an 
oleum  release  make  it  potentially  much 
more  serious."  The  Agency  agrees  with 
commenters  that  oleum  should  be 
included  in  this  listing  because  of  its 
accident  history,  toxicity,  and 
production  volimie.  Furthermore,  the 
Agency  has  reviewed  the  accident 
history  data  relevant  to  oleum  and 
sulfuric  acid  and  agrees  with 
commenters  that  some  of  the  accidents 
the  Agency  had  relied  on  to  list  sulfuric 
acid  in  fact  involved  oleum. 
Furthermore,  because  of  the  revisions 
on  the  de-minimis  concentration 
provisions  and  the  Agency's  decision 
not  to  finalize  the  listing  of  sulfuric  acid 
at  this  time,  oleum  would  no  longer  be 
subject  to  112(r)  provisions  without  a 
specific  listing.  In  order  to  continue  the 
coverage  of  oleum  in  the  accidental 
release  prevention  provisions.  EPA  is 
specifically  listing  all  forms  of  oleum  in 
the  section  112(r)  list  of  substances. 

Phenol  (in  hquid  form  only), 
parathion.  and  nitrobenzene  are  also 
included  on  the  proposed  list  based  on 
accident  history.  Several  commenters 
objected  to  the  inclusion  of  these 
chemicals,  for  reasons  similar  to  those 
concerning  the  hsting  of  sulfuric  acid, 
i.e..  the  low  vapor  pressure  of  these 
substances  and  the  lack  of  sufficient 
supporting  accident  history  to  provide  a 
basis  for  listing.  The  Agency  generally 
agrees  with  the  comments  regarding 
these  three  specific  substances.  Having 
considered  the  comments  and  having 
conducted  further  review  of  accident 
history  for  these  chemicals,  the  record 
indicates  that  there  are  not  a  clearly 
significant  number  of  accident  reports 
with  effects,  or  potential  effects,  beyond 
the  fenceline  to  merit  listing  at  this 
time. 

Several  commenters  objected  to  the 
listing  of  other  specific  substances  for  a 
variety  of  reasons,  including  low  vapor 
pressure,  low  toxicity,  existing  sSfety 
regulations,  and  accident  history.  The 


Federal  Register  /  Vol.  59.  No.  20  /  Monday.  January  31.  1994  /  Rules  and  Regulations 


4485 


chemicals  mentioned  include  hydrogen 
peroxide,  acrylonitrile,  and 
hydrochloric  acid,  among  others.  EPA 
has  reviewed  the  comments  on  these 
chemicals  and  categories  of  chemicals 
that  were  recommended  for  deletion 
and  has  decided  to,  except  as  noted, 
retain  them  on  the  list  of  regulated 
substances  under  section  112(r).  As 
noted  above,  EPA  is  revising  the  vapor 
pressure  criterion  and  not  proceeding  to 
lif.t  18  chemicals  with  vapor  pressures 
below  10  ram  Hg.  In  addition,  the 
Agency  has  determined  that  section 
1 12(r)(3)  prohibits  it  from  listing  methyl 
bromide  because  the  substance  has  been 
listed  by  regulation  as  an  ozone 
depleting  chemical  under  CAA  Title  VI 
(see  58  FR  65018,  December  10, 1993). 

The  Agency  disagrees  .vilh 
commenters  that  seek  deleting 
substances  because  of  other  existing 
regulations.  The  listing  of  substances 
and  thresholds,  as  mandated  by 
Congress,  reflects  the  potential  for  these 
listed  substances  to  cause  serious 
adverse  effects  to  human  health  or  the 
environment.  The  Agency  believes  that 
considerations  of  other  regulations 
applicable  to  these  regulated  substances 
are  appropriately  accounted  for  in 
accident  prevention  requirements 
developed  for  facilities  handling  the 
regulated  substances  above  the 
threshold  quantities,  rather  than  in 
determining  whether  any  listed 
substance  poses  a  potential  hazard. 

Several  commenters  recommended 
the  deletion  of  substances  that  were 
mandated  for  listing  by  Congress, 
including  ammonia,  toluene 
diisocyanate.  and  anhydrous  sulfur 
dioxide.  The  Agency  believes  that  the 
language  of  section  112(r)(3)  precludes 
it  from  omitting  these  chemicals  from 
the  initial  list.  The  Agency  will  consider 
petitions  to  dehst  these  chemicals  if 
such  petitions  comply  with  the  petition 
criteria  annoimced  today. 

Several  commenters  recommended 
adding  other  specific  substances,  such 
as  chlordane  and  tetraethyl  lead,  to  the 
list  of  regulated  substances.  The  Agency 
will  consider  these  at  the  time  it  revises 
the  list  promulgated  today,  or  through 
the  petition  process.  However,  the 
Agency  notes  that  notwithstanding 
today's  listing,  these  substances  are  still 
subject  to  the  general  duty  provisions, 
particularly  if  they  are  in  commercial 
production  and  use. 

In  the  list  rule  proposal.  EPA 
requested  information  to  determine  the 
need  and  appropriateness  of  including 
radionuclides  under  this  rulemaking. 
Some  commenters  objected  to  including 
radionuclides  while  others 
recommended  inclusion.  Still  other 
commenters  recommended  the 


inclusion  of  only  some  radionuclides. 
However,  none  of  the  commenters 
provided  sufficient  technical 
information  to  assist  the  Agency  in 
determining  whether  or  not 
radionuclides  should  be  listed.  Due  to 
the  uncertainty  associated  with  gaps  in 
EPA's  data  and  the  appropriate  criteria 
for  listing,  the  Agency  has  decided  not 
to  include  radionuclides  in  the  initial 
list  of  regulated  substances. 

c.  Other  list  options  considered.  EPA 
considered  the  option  of  adopting  the 
entire  list  of  360  toxic  chemicals 
regulated  under  EPCRA  (SARA  Title  III) 
section  302.  A  small  number  of 
commenters  favored  this  option, 
believing  that  consistency  with  EPCRA 
is  desirable,  that  having  a  single  list 
would  help  avoid  confusion,  and  that 
listing  additional  toxic  substances 
would  be  more  protective  of  the  public. 
EPA  did  not  propose  to  adopt  the  entire 
EHS  hst  because  it  includes  a  number 
of  solids  and  non-volatile  liquids  for 
which  an  effect  beyond  the  fenceline  in 
the  event  of  an  accidental  release  is 
expected  to  be  less  likely  than  for 
gaseous  or  volatile  Hquids.  It  also 
includes  substances  that  are  not 
currently  in  commercial  production. 
Congress  did  not  direct  EPA  to  list  all 
EHS  substances.  Instead,  Congress 
provided  that  the  Administrator  could 
include  as  few  as  100  substances  on  the 
initial  list  under  section  112(r).  In 
directing  the  Administrator  to  "use"  the 
EHS  list,  but  not  to  be  "limited  to"  this 
list,  and  in  providing  that  "such 
modifications  as  *  •  •  appropriate"  be 
made,  the  CAA  provides  the  Agency 
with  the  flexibility  to  cull  from  the  EHS 
list  and  other  sources  a  more  focused 
list  of  substances  for  accidental  release 
prevention  regulations.  Most 
commenters  supported  EPA's  decision 
to  propose  for  listing  only  those  EHSs 
that  best  reflect  the  statutory  criteria  of 
likelihood  and  magnitude  of  release.  For 
these  reasons,  EPA  is  not  adopting  the 
entire  EHS  Ust. 

d.  Threshold  quantities.  EPA's 
proposed  thresholds  were  lower  than 
OSHA's  for  15  of  the  substances  Usted 
by  both  OSHA  and  EPA.  A  number  of 
commenters  stated  that  EPA's 
thresholds  should  not  be  lower  than 
OSHA's  for  any  listed  substances,  since 
in  general,  workers  face  a  more 
immediate  threat  of  exposure  in  an 
accidental  release  than  would  the 
public.  Several  commenters  indicated 
that  EPA  should  adopt  the  OSHA 
thresholds  for  chemicals  which  EPA 
had  assigned  lower  thresholds. 
Conversely,  there  were  other  comments 
supporting  the  lower  thresholds 
proposed  by  EPA  for  several  chemicals, 


based  on  the  commenters'  experience 
with  these  chemicals.        , 

EPA  has  reviewed  the  threshold 
quantities  for  the  Usted  substances  and 
the  OSHA  thresholds  for  the  substances 
on  both  the  EPA  and  OSHA  lists  prior 
to  and  after  the  proposal  of  EPA's  rule. 
EPA  recognizes  the  practical  importance 
of  consistency  with  the  OSHA  list  to  the 
extent  possible,  but  also  believes  it  is 
necessary  to  have  a  sound  methodology 
for  assignment  of  threshold  quantities: 
the  CAA  requires  the  Agency  to  include 
an  explanation  of  the  basis  for 
establishing  the  list,  and  to  account  for 
specified  factors  in  setting  threshold 
quantities.  OSHA's  thresholds  were  not 
required  to  reflect  the  factors  EPA  must 
consider.  The  statute  also  provides  for 
petitions  to  add  new  chemicals,  and 
requires  the  development  of  thresholds 
for  such  chemicals  when  listed.  A 
sound  methodology  is  essential  for 
making  changes  to  the  list  and 
thresholds  after  promulgation.  The 
methodology  adopted  today  considers 
the  factors  required  by  the  CAA  under 
section  112(r)(5).  No  other  methodology 
was  identified  that  EPA  could  use  to 
derive  thresholds  that  would  be 
consistent  and  equally  applicable  to  the 
current  listed  substances  and  to  those 
that  may  be  added  in  the  future. 
Therefore.  EPA  is  not  adopting  the 
OSHA  thresholds. 

Nevertheless.  EPA  agrees  with 
commenters  that  EPA  should  review  its 
proposed  threshold  methodology  and 
quantity  categories  to  ensure  that  they 
accurately  reflect  the  range  of  risks 
posed  by  the  listed  toxic  substances. 
Based  on  this  review,  EPA  has  decided 
to  retain  its  threshold  methodology  but 
revise  the  range  of  threshold  quantities 
for  toxics.  The  minimum  quantity 
remains  at  500  poimds,  representative  of 
drum-size  containers,  but  the  maximum 
threshold  quantity  is  raised  to  20,000 
pounds,  replacing  the  proposed  10,000 

f)oimd  maximimi.  TTiis  higher  upper 
imit  expands  the  range  of  threshold 
quantities  to  better  reflect  the  relative 
hazards  among  the  listed  toxics:  the 
upper  limit  of  20.000  represents  typical 
handling  quantities,  and  would  still  be 
protective  of  the  public  for  those 
substances  which  now  have  the  higher 
thresholds.  Threshold  quantity 
categories  for  toxic  substances  are  now: 
500  pounds,  1.000  pounds,  2,500 
pounds,  5.000  pounds,  10,000  pounds. 
15.000  pounds,  and  20,000  pounds. 

Using  this  revised  range,  nigher 
thresholds  have  been  assigned  for  most 
of  the  toxic  substances  listed  based  on 
the  revised  vapor  pressure  criterion. 
Several  toxic  substances  also  meet  the 
flammability  criteria,  and  thus  could  be 
assigned  two  thresholds.  Toxic 
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substances  that  also  meet  the  criteria  for 
listing  as  flanunable  substances  are 
assigned  the  kiwer  of  the  threshokis. 
Under  the  revised  methodology,  the 
nniy  substance  that  has  a  thiesboid 
quantity  that  is  lower  under  EPA  than 
USHA's  PSM  standard  is  inelhyl 
chloride,  which  meets  the  criteria  for 
listing  for  Hanmiability  ainl.  therefore,  is 
assigned  a  threshold  quantity  of  lO.OCO 
pounds,  rather  than  the  20,000  pounds 
that  would  apply  under  the 
methodology  k*  toxics.  The  OSHA 
threshold  for  methyl  chloride  is  15.000 
pounds.  This  is  to  account  for  those 
hazards  presented  by  the  substance  that 
are  coi^dered  in  this  rrdemaking;  the 
lowest  threshold  quantity  is  assigned  to 
be  more  protective. 

A  nunu)er  of  coramenters  suggested 
that  site-specific  factors  should  be 
considered  in  settuig  or  modifying 
thresholds,  such  as  popukdion  density, 
ecosystem  sensitivity,  safety  devices, 
experience,  uses  of  the  substance,  and 
handling  conditions.  EPA  recogmzes 
that  these  and  many  other  site-specific 
factors  could  aJiect  the  hkelihood  of 
occurrence  or  the  eHects  of  a  release. 
Accounting  lor  these  factots  has  the 
advantage  of  n>ore  speciAcally  tailoring 
threshold  quantities  based  on  common 
use  patterns  of  the  substances  and  on 
the  particular  site  in  which  they  would 
be  used.  One  serious  disadvantage  of 
applying  sile-specific  factors  to  setting 
thresholds  would  be  tha!  such  an 
approach  would  be  inappropriate  for 
ubiquitous  chemicals,  such  as  chlorine 
and  animoDia,  because  of  the 
innunierable  applications  that  would 
have  to  be  considered.  A  greater 
disadvantage  to  this  approach  is  that  the 
intrinsic  hazard  of  a  diemical  will  still 
be  present  even  when  it  is  used  outside 
of  a  "typical"  scenario.  As  stated  in  the 
proposed  rule,  EPA  believes  )t  is  not 
feasible  to  develop  a  methodology  for 
establishing  threshold  quantities  based 
on  site-speci&c  fectors  that  would  be 
applicable  uniformly  liationwide. 
Therefore,  EPA  did  not  incorporate  site- 
speciiic  factors  in  setting  or  modifying 
thresholds.  As  discussed  in  the 
preamble  sectioo  rV.B.  Threshold 
Determination,  substance-specific 
factors  and  use  scenarios  are  considered 
in  determining  whether  there  is  a 
threshold  quantity  on-site.  Also,  site 
speci^c  factors  will  more  appropriately 
be  accounted  for  in  the  accidental 
release  preventioa  regulation:^  under 
section  1124r)(7y-  This  Agpncy  rati oc^le 
is  also  aj^lkable  to  aimUar  conunents 
for  establishing  thiesbolds  lor  ^, 

flammable  and  expki&ive  substances:^ 
e.  Ckher  thnshoid  quantity  options 
considued.  in  additiaa  to  tba  propoaed 
methodology  kr  setting  Ihrashoki^  fot 


toxic  substances  and  the  use  of  OSHA 
thresholds  as  discussed  above,  EPA 
requested  conunent  on  several  other 
options.  One  option  was  use  of  the 
vapor  quantity  method,  basf^l  on  air 
dispersion  modeling,  to  determine  the 
quantity  in  air  needed  to  equal  the 
"Immediately  Dangerous  to  Life  and 
Health"  (IDLH,  pubhshed  by  the 
Neiiunai  l.ostitute  for  Occupational 
Safety  and  Health)  concentration  level 
at  100  meters  from  the  point  of  release. 
This  option  was  not  generally  supported 
by  commenters.  A  second  option  was  to 
adopt  the  threshold  planning  qijantitics 
(TPQs)  under  EPCRA  section  302.  A 
small  number  of  commenters  favored 
this  option,  believing  that  consistency 
with  EPCRA  would  help  to  avoid 
confusion.  EPA  did  not  propose  this 
option  because  the  TPQs  are  intended  to 
represent  a  level  at  which  the  chemical 
hazards  should  be  considered  by 
localities  for  discretionary  community 
planning  purposes.  As  mentioned  in  the 
preamble  of  the  proposed  rule,  the 
thresholds  established  under  this  rule 
have  a  different  purpose,  i.e..  to  indicate 
which  faclUties  must  comply  with 
mandatory  facility-based  prevention 
requirements  Any  confusion  that 
results  from  two  different  threshold 
quantities  applying  to  the  some 
chemical  under  two  EPA  emergency 
preparedness  and  prevention  programs 
is  mitigated  by  the  fact  that  the  more 
onerous  and  detailed  planning 
requirements  are  triggered  when  greater, 
and  presumably  more  dangerous, 
quantities  are  present. 

TTie  third  threshold  option  considered 
for  toxics  was  adoption  of  the  OSHA 
thresholds  for  all  substances  listed  by 
both  EPA  and  OSff A.  A  number  of 
commenters  fevored  this  option.  As 
noted  above,  EPA  recognizes  the 
importance  of  consistency  with  OSHA 
However,  because  of  EPA's  statutory 
obligation  to  estabhsh  a  methodology 
based  on  specified  factors,  the  Agency 
has  elected  not  to  adopt  the  OSHA 
thresholds.  The  thresholds  adopted  in 
today's  rule  for  chemicals  listed  by  EPA 
are,  with  the  exception  of  methyl 
chloride,  equal  to  or  higher  than 
OSHA's. 

2.  Flammable  Substances 

EPA's  listing  of  flammable  gases  and 
volatile  flammable  bquids  was  generally 
supported  by  commenters,  although  • 
few  commenters  maintained  that, 
because  OSKA  regulates  flammable 
substances,  EPA  should  not  hst  them. 
The  Agency  disagrees  thtf  Oammable 
substances  should  not  be  listed  km 
accideDt  pieventioa  and  potential 
effects  off-cilc,  sinca  such  substances 
pose  •  polaitial  off^te  hazard  (namely. 


a  vapor  cloud  explosion)  because  of 
their  inherent  properties.  The  proposed 
threshcrfd  for  flammables,  10,000 
pounds,  was  generally  supported  as 
well.  EPA  is  finahzing  the  proposed 
listing  for  flammables  and  their 
th.'esboW  quantities. 

Commenters  also  focused  on  speciRc 
flammable  substances,  including 
methane,  ethane,  propane,  and  butane 
(some  components  of  natural  gas). 
Commenters  argued  that  special  (actors 
(e.g.,  the  tow  doisity  of  methane  gas) 
justify  not  listing  or  mod5f)nrjg  the 
listing  of  these  substances.  EPA  has 
reviewed  the  coounents  on  specific 
flammable  substances  and  disagrees 
with  the  commenters.  EPA  beUeves 
there  is  sufficient  information,  from 
both  accident  reports  and  modeling 
results,  to  support  the  conclusion  Uiat 
flammable  substances  that  meet  the 
listing  criteria,  in  quantities  above  the 
threshold  quantity  of  10,000  pounds, 
could  present  a  hazard  to  the  public 
from  a  vapor  cloud  explosion.  EPA 
recognizes  that,  as  noted  by 
conunenters,  son>c  sittiations  in  which 
these  substances  are  handled  may 
present  a  lessor  hazard  than  others. 
However,  these  substances  still  pose  a 
potential  threat  beyond  the  fenceline  in 
case  of  an  accidental  release.  Therefore, 
in  order  to  be  protective  of  the  public, 
EPA  is  maintaining  the  same 
application  of  the  criteria  for  flammable 
substances  as  proposed  for  all  listed 
flammable  substances.  EPA's  listing 
decision  is  based  on  the  substances' 
demonstrated  ot  potential  effects  in  the 
event  of  an  accidental  release,  not  on 
existing  regulations,  standards,  or 
recommended  practices  applicable  to 
the  listed  substances;  these  factors  may 
more  appropriately  be  accounted  for 
when  atxident  prevention  regulations 
are  promulgated  under  section  112{r)f7) 

Several  commenters  recommended 
that  EPA  provide  an  exemption,  similar 
to  the  exemption  under  OSHA's  PSM 
Stai>dard,  for  fla.Timable  liquids  kept  in 
atmospheric  tanks  below  their  normal 
b(»hng  points.  Unlike  OSHA,  EPA  is 
listing  only  flammable  gases  and 
volatile  flammable  liquids.  EPA 
considers  tbew?  substances  to  be 
intrinsically  hazardous,  regardl«?ss  of 
ccmditions  of  storage,  and,  tberefcnv, 
does  no«  believe  it  is  appropriate  to 
provide  an  exemption  for  atmospheric 
storage. 

3.  Explosives 

Explosives  classified  by  DOT  as  Class 
1,  Division  1.1  and  listed  as  such  in  49 
CFR  172.101  (the  Hcaordous  iioteriais 
Table)  are  covered  by  this  rule  wilh  a 
threshold  of  54X»0  pounds,  in  49  CFR 
173.50,  DOT  defiaes  the  lenn 
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"explosive"  as  any  substance  or  article, 
including  a  device,  which  is  designed  to 
function  oy.  explosion  (i.e..  an  extremely 
rapid  release  of  gas  and  heat)  or  which, 
by  chemical  reaction  within  itself,  is 
able  to  function  in  a  similar  maiuier 
even  if  not  designed  to  function  by 
explosion,  imless  the  substance  or 
article  is  otherwise  classed  under  DOT 
provisions.  Division  1.1  consists  of 
explosives  with  a  mass  explosion 
hazard;  a  mass  explosion  is  one  which 
affects  almost  the  entire  load 
instantaneously.  The  Agency  proposed 
to  list  all  substances  that  met  the 
definition  of  Division  1.1  (58  FR  5110). 
The  Agency  is  clarifying  and  modifying 
its  listing  of  explosive  substances  to 
include  only  those  substances  listed  in 
49  CFR  172.101  (DOT'S  Hazardous 
Material  Table),  which  is  a  subset  of  all 
substances  and  mixtures  of  substances 
that  would  meet  EKDT's  Division  1.1 
definition. 

EPA  noted  in  the  preamble  to  the 
proposed  rule  that  it  believed  this 
threshold  would  apply  primarily  to 
manufacturers  of  high  explosives  (58  FR 
5112).  More  than  100  commenters. 
primarily  explosives  distributors  and 
users,  objected  to  the  Usting  of 
explosives  in  general.  These 
commenters  maintained  that  explosives 
are  regulated  adequately  by  a  number  of 
agencies,  including  the  Bureau  of 
Alcohol.  Tobacco,  and  Firearms  (BATF). 
DOT.  OSHA,  the  Mine  Safety  and 
Health  Administration  (MSHA),  and  the 
Department  of  Defense  (DOD).  The 
commenters  believe  the  requirements  of 
the  existing  regulations  serve  to  prevent 
accidents  and  cited  the  safety  record  of 
the  explosives  industry  as  evidence.  The 
commenters  beheve  the  American  Table 
of  Distances,  used  by  BATF  to  set 
distances  for  storage  of  explosives, 
provides  protection  for  the  community 
from  the  effects  of  an  accidental 
explosion:  this  table  is  based  on  a  lower 
overpressure  level  than  the  3.0  psi  used 
by  EPA  to  set  the  threshold  for 
explosives  and,  therefore,  is  more 
protective  of  the  pubUc.  In  addition,  a 
number  of  commenters  said  the  5,000- 
pound  threshold  proposed  by  EPA 
would  not  restrict  the  effects  of  the  rule 
to  manufacturers,  as  suggested  by  EPA, 
but  would  also  cover  many  distribution 
and  use  sites.  They  noted  that,  for 
example,  blasting  may  require  only  a 
small  ^antity  of  high  explosive 
(Division  1.1),  but  that  the  entire 
quantity  of  explosives  on-site  used  in 
blasting  is  treated  as  a  high  explosive; 
the  high  explosive  portion  serves  to 
initiate  the  reaction  involving  the  entire 
quantity. 

EPA  acknowledged  in  the  proposed 
rule  that  explosives  are  already 


regulated  by  a  number  of  agencies. 
However,  these  existing  regulations  do 
not  negate  the  properties  of  these 
substances.  The  explosives  listed  in 
today's  rule  meet  the  criteria  of  section 
112(r)  (3)  and  (4)  because  the  inherent 
properties  of  the  listed  explosives 
plainly  indicate  that  such  chemicals 
may  have  a  severe  impact  in  the  event 
of  a  detonation.  The  listed  explosives 
represent  the  category  of  explosives  that 
may  most  easily  detonate.  In  the  event 
of  an  accidental  detonation  these 
substances  pose  an  inherent  risk  of  off- 
site  effects.  Industry  requirements  under 
other  applicable  regulations,  or 
recommended  standards,  are  more 
appropriately  accoimted  for  in  the 
development  of  accidental  release 
prevention  requirements.  The 
requirements  for  accident  prevention  in 
section  112(r)(7)  specifically  allow  for 
recognition  of  industry-specific 
circumstances,  including  voluntary 
prevention  measures,  in  EPA's 
prevention  regulations.  No  similar 
provision  is  set  forth  in  sections  112(r) 
(3),  (4),  or  (5),  which  covers  the 
development  of  this  list  of  substances 
and  thresholds  quantities.  Section 
112(r)(7)  implementing  rules,  as 
appropriate,  will  allow  for  industry 
specific  circumstances  to  be  considered. 
Other  regulatory  requirements,  and 
other  practices  already  in  place  aimed 
specifically  at  protecting  the  public 
from  adverse  effects  in  case  of 
accidental  releases  are  expected  to  be 
integrated  with  accident  prevention 
requirements  of  rulemaking  under 
section  112(r)(7). 

In  particular,  EPA's  review  of  existing 
regulations  indicates  that  public  safety 
would  be  enhanced  if  additional 
information  about  explosives,  such  as 
hazards  assessments,  were  available  to 
emergency  response  agencies  and  local 
emergency  planners.  Public  safety 
would  also  be  enhanced  if  there  were 
additional  coordination  between 
facilities  handling  explosives  and  the 
local  emergency  planners  and 
responders.  The  listing  of  explosives 
will  make  information  available  under 
section  112(r)  rulemaking  and  faciUtate 
this  coordination.  Furthermore,  current 
regulations  do  not  provide  for  public 
communication  of  potential  off-site 
hazards,  as  do  CAA  Amendments 
requirements  under  section  112{r)(7). 
Currently,  only  information  related  to 
the  quantity  and  location  of  explosives 
is  available  to  the  public  under  sections 
311  and  312  of  EPCRA.  Under  the  risk 
management  provisions  of  the  CAA,  the 
public  will  also  have  available  to  them 
information  about  the  measures  being 
taken  by  the  facility  to  prevent  off-site 


consequences  from  accidental 
detonations. 

The  Agency  has  noted  that  the    . 
practice  of  treating  the  entire  quantity  of 
mixtures  of  high  explosives  with  other 
explosives  as  high  explosives,  coupled 
with  the  Agency's  proposed  threshold 
determination  rule  for  mixtures,  creates 
the  potential  for  coverage  of  explosive 
formulations  that  are  intended  to  be 
released  (exploded)  on-site.  The  Agency 
did  not  intend  such  coverage  in  its 
proposal.  In  response  to  this  problem 
identified  by  the  commenters,  the 
Agency  is  modifying  the  listing  of 
explosives  in  today's  final  rule  so  that 
specific  explosives  on  the  Hazardous 
Materials  Table  are  identified  as  the 
regulated  substances.  This  avoids  the 
potential  circularity  in  the  proposed 
definition.  Mixtures  with  substances 
listed  on  the  Hazardous  Materials  Table 
are  potentially  covered  only  through  the 
operation  of  the  explosive  mixture 
provision  in  the  threshold 
determination  portion  of  today's  rule. 
The  Agency  is  also  clarifying  the 
coverage  of  explosive  mixtures  to  be 
used  for  intentional  on-site  detonations 
(not  an  accidental  release)  when 
determining  if  a  threshold  quantity  is 
present  in  a  process.  This  clarification  is 
discussed  later  in  today's  preamble. 

B.  Threshold  Determination 

Section  68.115  was  originally 
proposed  as  section  68.5.  It  has  been 
consolidated  with  other  subpart  C 
provisions  that  relate  to  covered 
substances  and  applicable  thresholds. 
This  section  of  the  regulation 
establishes  how  to  estimate  the  presence 
of  a  threshold  quantity.  Exemptions  of 
those  quantities  that  need  not  be 
accounted  for  in  determining  a 
threshold  are  also  included. 

1.  Basis  for  Threshold  Determination 

Comments  on  the  profKDsed  rule 
generally  supported  a  threshold 
quantity  determination  that  is  based  on 
the  quantity  of  a  regulated  substance  in 
a  process.  Some  commenters.  however, 
suggested  that  determining  threshold 
quantities  should  be  based  on  the 
quantity  on-site,  the  average  annual 
usage,  or  on-site  specific  factors.  EPA 
generally  disagrees  with  these 
statements.  The  total  quantity  on-site, 
while  consistent  with  other  regulations 
in  determining  threshold  quantities 
(particularly  EPCRA,  section  302)  does 
not  necessarily  represent  the  quantity 
that  could  be  involved  in  an  accident. 
The  total  quantity  on-site  may  include 
quantities  in  separate  processes, 
buildings,  and  locations  within  the 
same  facility.  The  average  annual  usage 
measures  the  quantity  used  by  a  facility 
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in  a  year  and  is  not  relatad  to  the 
maximum  quantity  that  could  be 
released  at  a  gpiven  time.  Site-specific 
£actors  are  appropriately  accwtnted  for 
both  in  defining  the  process  for  which 
a  threshold  caloilation  must  be 
undertaken  and  in  assessing  the  hazards 
and  preparing  the  risk  managfmnnt  plan 
for  the  particular  iacility.  As 
recommended  by  most  conunenters, 
EPA  is  retaining  the  threshold 
determination  based  on  the  total 
quantity  in  a  process,  using  the  same 
process  definition  as  OSHA.  This 
approach  focuses  on  the  quantity  of  a 
substance  that  mighl  be  released  in  a 
single  accident,  i^  that  co«ild  be 
reasonably  anticipated  to  cause  effects 
of  UKjcem  as  a  result  of  an  accidental 
release.  This  thieshold  detenninati(»i 
approach  is  consistent  with  OSHA's 
PSM  standard. 

2.  Mixture  Exemption 

a.  Toxic  substances.  The  proposed 
rule  included  a  de-minimis 
concentration  of  oxm  percent  by  weight 
for  all  listed  substances  present  in  a 
mixture;  Le.,  quantities  of  a  regulated 
substance  in  a  mixture  did  not  have  to 
be  accounted  iot  purposes  of  the 
threshold  quantity  if  the  substance  were 
present  at  concentrations  below  one 
percent  by  weight.  A  number  of 
comments  were  received  oo  this 
exempticm  for  solutions  and  mixtures. 

Several  conunenters  suggested 
providing  a  thntshoAd  deteraunation 
method  for  mixtures  based  on  the  SHL 
The  partial  pressure  of  the  listed 
substance  in  solution  and  its  tofxicity 
would  be  used  to  determine  the  value  of 
the  SHI  for  the  solution;  the  index  velue 
would  be  compared  to  a  cut-off  value 
(commenters  recommeoded  a  cut-off  of 
1,000].  EPA  does  not  agree  that  the  SHI 
criteria  should  be  used  to  determine  the 
mixture  cut-off.  Because  the  SHI 
approach  was  not  used  in  determining 
which  chemicals  to  list,  a  mixtures 
score  based  on  this  index  would  not 
relate  to  whether  a  chemical  met  the 
listing  criteria.  EPA  also  remains 
concerned  about  the  lack  of  a  basis  for 
the  recommended  l.QOO  SHI  cut-oil  In 
addition,  EPA  believes  the  SHI 
approach  would  be  difficult  to 
implement  within  the  structure  of 
section  112(r).  especially  tor  facilities 
outside  the  chemical  manuiacturing 
industry. 

Most  of  the  commenters  believed  the 
one  percent  conceatration  cut-off  is  too 
low  for  solutioi^s  of  toxic  substances; 
their  position  being  that  one  percent 
mixtures  of  a  r^ulated  substance  pose 
essentially  no  threat  to  the  public 
Several  commenters  also  suggested  that 
EPA  should  provide  iquM-ifir 


concentration  cut-ofis  for  solutions  of 
certain  listed  substances,  such  as 
hydrogen  fhioride,  nitric  acid,  and 
sulfuric  acid.  Several  commenters 
suggested  that  the  concentratioo  cut-ofEs 
should  be  raised  for  hydrochloric  acid 
(listed  for  concentrations  of  25  percent 
or  greater)  and  ammonia  (listed  for 
concentrations  of  ZO  percent  or  greater). 

The  Agency  agrees  with  commenters 
that  the  one  percent  cut-off  may  prove 
to  be  too  conservative  in  certain 
drcum stances,  and  that  it  may  not 
adequately  reflect  the  decreased 
potential  for  air  release  of  most 
regulated  substances  in  dilute  mixtures 
or  solutions;  at  very  low  concentrations 
some  of  these  mixtures  or  solutions  fail 
to  meet  the  listing  criteria.  The  Agency 
also  believes,  however,  that  no 
justification  would  exist  to  exclude  the 
quantities  in  mixtures  or  solutions  from 
the  threshold  calculation  if  it  is 
uncertain  that  these  mixtiues  or 
solutions  fail  to  meet  the  original  listing 
criteria. 

In  response  to  these  comments,  EPA 
has  modified  the  one  percent  mixture 
exemption  to  reflect  the  amount  of  the 
regulated  substance  that  may  reasonably 
be  anticipated  to  cause  an  effect  of 
concern  in  an  accidental  release.  The 
Agency  has  reassessed  the  concentration 
at  wdxich  certain  dihite  solutions  of 
regulated  substances  may  pose  a  hazard 
to  the  community,  sufficient  to  warrant 
treatment  as  a  regulated  substance,  for 
purposes  of  determining  whether  a 
threshold  quantity  is  present  in  a 
process.  As  part  of  this  modification, 
EPA  has  derided  to  provide  specific  cut- 
off concentrations  for  certain  chemicals. 
These  chemicals,  in  mixtures  or 
sohitions  with  concentrations  below  the 
specified  cut-off,  will  not  have  to  be 
considered  in  determining  whether  a 
threshold  quantity  is  present.  For  other 
chemicals,  a  method,  rather  than  a 
specific  cut-off,  will  be  provided  to 
determine  whether  mixtures  should  be 
considered  in  the  threshold 
determination.  The  following  chemicals 
are  now  listed  with  concentration  cut- 
offs (in  addition  to  those  already 
proposed  with  concentrations  cut-offs) 
as  shown  fw  weight  percent  of  the 
substances  in  water  solution: 

•  H3Klrogen  fluoride/Hydrofluoric 
acid  (ciHicentration  50  percent  or 
greater):  the  bating  of  h3rdrogen  fluoride 
has  been  clarified  to  reflect  that  it 
includes  the  aqueous  form  of  hydrogen 
fluoride,  hydrofhioric  acid. 

•  Nitric  acid  (onoentration  80 
percent  or  greater). 

The  concentiatioD  limits  for 
hydrofhraric  aood  nitric  add  are  based 
on  the  partial  pressures  of  these 
substances  in  water  sohttton.  At  the 


conrceatiatiops  listed,  the  partial 
presstuea  of  the  solutioos  would  meet 
the  vapot  pressure  criterion  of  10  mm 
Hg.  Abo.  EPA  is  raising  the  proposed 
concsntratian  cut-off  for  bydnxiiloric 
acid  fron  25  to  30  percent,  based  on 
water  sohitioos,  to  meet  the  revised 
vapor  pressure  criterion.  EPA  is  not 
changing  the  concentrattcm  cut-off  for 
ammonia  because  the  partial  pressure  of 
ammonia  in  a  20-percent  sc^ticm  still 
exceeds  the  10  mm  Hg  vapor  pressure 
criterion. 

Other  listed  toxic  substances  in 
solutions  or  mixtures  must  be  included 
in  threshcdd  determination  if  the  partial 
pressure  of  the  substance  in  the  solution 
or  mixture  is  equal  to.  or  exceeds.  10 
mm  Hg.  If  the  partial  pressure  of  the 
regulated  toxic  substance  in  the  mixture 
is  determined  to  be  below  10  mm  Hg 
under  all  conditions  in  process  handbitg 
or  process  storage,  the  solution  or 
mixture  need  not  be  considered  in  the 
threshold  determinatioD.  If  the  partial 
pressure  of  the  regulated  toxic  substance 
in  the  mixture  equals  or  exceeds  10  nun 
Hg  in  portions  of  the  process,  then  the 
quantity  of  the  hsted  substance 
contained  in  the  mixture  at  these 
portions  at  the  piocess  shall  be  inchided 
in  determining  whether  a  thieshold  is 
meL  The  fKihty  will  be  required  to  use 
the  one  percent  de-minimis 
concentrabon  in  delerminii^  threshold 
quaotities  unless  H  can  measure  or 
estimate,  and  document,  that  the  partial 
pressure  of  the  regulated  substance  in 
the  mixture  or  aohitian  is  less  than  10 

BUB  Hg. 

The  methcxiofogy  far  determining  the 
amount  of  a  regulated  substance  in  a 
mixture  to  apply  to  thresholds  does  not 
apply  to  oleum,  tohtene  2,4- 
diisocyanate,  toluene  23-diisocyaiuite. 
and  toluene  diisocyanate  (unspecified 
isomer).  These  substances  have  vapor 
pressures  less  than  10  mm  Hg. 

b.  Flanunobie  substances.  The 
proposed  rule  included  the  same  de- 
minimis  coDcentraition  of  oim  percent  by 
weight  for  all  listed  substances  present 
in  a  mixture  for  flammable  substances. 
A  number  of  commenters  noted  that 
mixtures  of  flammable  substances  in 
coiicentrations  above  one  percent  may 
not  be  flammable.  They  suggested  that 
a  listed  flammable  substance  in  a 
mixture  should  be  iochided  in  threshold 
determination  only  if  the  mixture  meets 
the  flammability  criteria  for  listing.  ..^ 

Other  commenters  suggested  that  the 
entire  mixture  containing  a  listed 
substance  should  be  treated  as  a 
regulated  substance  if  the  mixture  meets 
the  hsting  criteria  for  flammable 
substances.  EPA  agrees  that  a  mixture 
containing  a  hsted  Qammable  substance 
should  only  be  consideTed  in  a 
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threshold  detennination  if  the  mixture 
itself  meets  the  criteria  for  an  NFPA 
flammability  rating  of  4,  i.e.,  flash  point 
below  22.8"  C  (73"  F)  and  boiling  point 
below  37.8»  C  (100"  F).  Again,  as  for  the 
toxics  in  mixtures  or  solutions,  a  facility 
is  required  to  use  the  one  percent  de- 
minimis  concentration  for  threshold 
quantity  calculations  unless  it  can 
measure  or  estimate,  and  document,  that 
the  mixture  or  solution  does  not  have  a 
flash  point  below  22.8»  C  (73°  F)  and  a 
boiling  point  below  37.8*  C  (100°  F). 

The  Agency  agrees  with  commenters 
who  suggested  that  a  mixture  containing 
a  flammable  regulated  substance  should 
be  treated  as  the  regulated  substance  for 
purposes  of  determining  whether  a 
threshold  quantity  is  present  if  the 
mixture  itself  meets  the  boiling  point 
and  flash  point  criteria  of  today's  rule. 
EPA  believes  the  hazards  associated 
with  such  highly  flammable  mixtures 
make  it  appropriate  to  treat  such 
mixtures  as  regulated  substances  when 
such  mixtures  meet  the  flammability 
listing  criteria.  EPA  recognizes  that 
coimting  the  entire  quantity  of  a 
flammable  mixture  for  threshold 
determination  differs  from  the  proposed 
rule  and  from  the  treatment  of  mixtures 
containing  regulated  toxic  substances. 
However,  the  Agency  believes  this 
different  treatment  is  appropriate 
because,  for  flammable  substance 
mixtures,  the  mixture  is  known  to 
display  the  flammability  hazard  at 
levels  that  meet  the  listing  criteria, 
while  for  toxic  substance  mixtures,  the 
mixture  is  not  known  to  meet  the  acute 
toxicity  criterion.  For  toxic  substance 
mixtures.  EPA  requires  counting 
towards  a  threshold  only  the  portion  of 
the  mixture  that  would  meet  the  acute 
toxicity  criterion  (i.e.,  the  amount  "of  the 
actual  substance). 

c.  Explosive  substances.  A  number  of 
comments  were  received  regarding  the 
threshold  calculations  for  explosives, 
particularly  for  mixtures  of  division  1.1 
explosives  with  low  explosives  or 
blasting  agents  at  use  sites.  In  the 
proposed  rule,  the  Agency  had 
sstablished  a  de-minimis  concentration 
applicable  to  all  listed  substances. 
[Dommenters  pointed  out  problems  with 
iis  mixture  consideration,  in  light  of 
EPA's  listing  of  all  explosives  meeting 
X)T's  definition  of  Division  1.1 
lazardous  materials.  This  definition 
jeats  the  entire  quantity  of  a  mixture 
:ontaining  a  high  explosive  as  a 
Division  1.1  explosive,  hence  negating 
he  de-minimis  calcidation  for  purposes 
)f  threshold  quantity  determinations, 
rhis  affected  particularly  those  mixtures 
brmulated  on-site,  prior  to  intentional 
letonations,  following  BATF 
egulaticms.  To  minimize  the  potential 


for  accidents,  these  mixtures  generally 
are  made  shortly  before  intentional  on- 
site  explosions.  The  Agency  recognizes 
that  the  intentional  release  (or 
controlled  release)  in  an  explosion  of 
mixtures  containing  a  regulated 
substance  is  not  an  accidental  release. 
Thus,  the  Agency  believes  that  the 
amount  of  an  explosive  in  such  a 
mixture  cannot  be  reasonably 
anticipated  to  cause  effects  of  concern 
as  a  result  of  an  accidental  release  when 
such  quantities  are  intended  to  be 
released  on-site.  Therefore,  in  addition 
to  clarifying  the  listing  of  explosives 
only  to  include  those  substances  listed 
by  DOT  in  49  CFR  172.101.  the  Agency 
is  also  clarifying  the  appUcability  of  the 
mixture  concentration  provision  for 
explosives.  For  purposes  of  determining 
whether  a  threshold  quantity  is  present 
in  a  process  involving  explosives, 
mixtures  of  Division  1.1  explosives 
listed  by  DOT  in  49  CFR  172.101 
(Hazardous  Material  Table)  and  other 
explosives  need  not  to  be  included 
wrhen  the  mixture  is  intended  to  be  used 
in  an  on-site  non-accidental  release  in  a 
manner  consistent  with  applicable 
BATF  regulations.  Quantities  of 
explosive  regulated  substances  in 
mixtures  that  are  not  intended  to  be 
used  on-site  in  an  intentional  explosion 
would  not  be  exempt  if  such  mixture 
would  be  treated  as  a  Division  1.1 
explosive  under  49  CFR  parts  172  and 
173. 

The  following  two  examples 
demonstrate  how  this  threshold 
determination  provision  would  operate. 
An  owner  or  operator  of  a  stationary 
source  receives  a  mixtt^re,  or  prepares  a 
mixture,  that  combines  a  small  quantity 
of  an  explosive  Usted  as  EH  vision  1.1 
hazardous  material  in  49  CFR  172.101 
with  a  large  quantity  of  a  blasting  agent, 
so  that  the  total  quantity  is  above  the 
5,000  lbs  threshold  quantity  established 
for  listed  explosives.  If  the  owner  or 
operator  intends  to  detonate  the  high 
explosiveAjlasting  agent  mixtiu^  at  the 
stationary  source  in  a  manner  that  is 
consistent  with  applicable  BATF 
regulations,  then  the  owner  or  operator 
need  not  count  the  weight  of  the 
mixture  in  determining  whether  the 
source  has  a  threshold  quantity  of  the 
regulated  substance  on-site.  If  the  owner 
or  operator  intends  to  store,  and  then 
transport  off-site  the  high  explosive/ 
blasting  agent  mixture,  and  the  entire 
mixture  would  be  treated  as  Division  1.1 
explosive  imder  applicable  DOT 
regulations,  then  the  weight  of  the  entire 
mixture  would  need  to  be  calculated  to 
determine  whether  a  threshold  quantity 
is  present. 


3.  Other  Threshold  Exemptions 

Except  as  noted  below,  all  other 
threshold  exemptions  in  the^proposed 
rule  are  retained  in  the  final  rule.  All 
comments  received  concerning  these 
exemptions  favored  the  Agency  s 
proposal.  The  Agency  continues  to 
believe  that  the  forms  of  regulated 
substances  exempted  in  today's  rule 
cannot  reasonably  be  anticipated  to 
cause  effects  of  concern  in  the  event  of 
an  accidental  release. 

Use  for  facility  consumption  as  fuel: 
The  Agency  has  deferred  a  decision  on 
the  proposed  exemption  for  listed 
flammable  substances  when  used  solely 
for  facility  consumption  as  fuel.  For  a 
document  relating  to  this  proposed 
exemption,  see  a  supplemental  notice 
published  elsewhere  in  this  issue.  The 
Agency  intends  to  decide  on  whether  to 
promulgate  this  exemption  on  or  before 
the  date  the  final  risk  management 
program  rule  is  promulgated. 

C.  Petition  Process 

Section  68.120  of  the  rule  esUbhshes 
the  specific  administrative  and 
technical  requirements  for  the 
submission  of  petitions  to  add  or  delete 
substances  from  the  Ust  of  regulated 
substances. 

Several  comments  were  received  on 
the  criteria  for  determining  whether  a 
substance  that  is  the  subject  of  a  petition 
should  be  listed  or  delisted.  Two 
commenters  said  the  listing  criteria  are 
too  narrow.  For  example,  it  was  argued 
tliat  EPA  should  allow  petitioners  to 
develop  a  case  for  listing  toxic 
chemicals  that  do  not  meet  the  acute 
toxicity  criteria.  Another  commenter 
said  the  listing  criteria  are  too  broad, 
and  the  standards  for  dehsting  are  too 
stringent:  delisting  requires 
demonstrating  that  the  substance  "will 
not"  cause  death,  injury,  or 
environmental  harm. 

EPA  believes  the  acute  toxicity 
criteria  for  listing  toxics,  as  well  as  the 
volatility  and  accident  history,  provide 
a  valid  basis  for  identification  of 
chemicals  that  pose  hazards  to  the 
commimity  in  case  of  acute  exposures 
resulting  from  an  accidental  release  and 
is  retaining  these  criteria  for  petition 
review.JThe  Agency  is  also  retaining  the 
selection  criteria  for  Usling  flammables 
and  explosives.  EPA  agrees  that  the 
petition  requirements  for  deUsting  may 
be  too  stringent  and  will  delete 
substances  from  the  list  if  it  can  be 
determined  that  the  substance,  in  case 
of  an  accidental  release,  "is  not  known 
or  anticipated  to"  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment 

One  commenter  said  the  decision  not 
to  accept  additiooal  petitions  unless 
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new  data  become  available  should  be 
modified  so  that  petitions  that  present 
significant  data  not  previously 
considered  (whether  or  not  the  data  are 
new)  can  be  accepted.  The  petition 
process  provides  that  when  a  petition  is 
received,  EPA  will  publish  a  notice  in 
the  Federal  Register  requesting 
additional,  pertinent  scientific 
information  that  was  not  identified  by 
the  petitioner.  Interested  parties  will 
have  the  opportunity  to  present 
significant  data  not  included  in  the 
petition.  Therefore.  EPA  believes  it  is 
appropriate  to  accept  additional 
petitions  on  a  substance  only  if  new 
data  become  available.  i 

Another  commenter  said  the  18- 
month  period  proposed  for  review  of 
petitions  should  be  shortened  to  six 
months.  EPA  believes  the  18-month 
review  period  is  not  excessive  for 
carrying  out  a  thorough  review  of  the 
petition  and  any  public  comments  and 
publishing  a  decision  concerning  the 
petition.  Denials  shall  be  published  in 
the  Federal  Register  vdthin  18  months 
of  the  Agency  receiving  the  petition;  for 
petitions  granted,- the  Agency  will 
publish  a  proposed  new  listing  within 
18  months. 

D.  Definitions  | 

Section  68.3  of  the  regulation  sets 
forth  the  definitions  that  will  apply  to 
all  regulations  published  under  section 
112(r).  Some  of  the  terms  used  in  other 
parts  of  the  CAA  are  also  applicable  to 
section  112(r).  In  addition,  a  number  of 
terms  new  to  the  CAA,  resulting  from 
the  implementation  of  section  112(r). 
are  defined  in  section  68.3  for  purposes 
of  all  accidental  release  prevention 
regulations.  These  definitions  include 
terms  necessary  to  communicate 
effectively  the  new  regulatory 
requirements. 

Accidental  Release:  The  definition 
proposed  for  accidental  release  has  been 
taken  directly  from  the  legislative 
language.  Several  commenters.  however, 
thought  it  appropriate  that  the  Agency 
clarify  this  definition  to  better  focus  on 
EPA's  intent  through  this  regulation. 
Several  commenters  submitted  that  the 
definition  of  accidental  release  should 
be  clarified  not  to  include  routine 
emissions  to  the  environment.  The 
Agency  believes  that  the  definition  is 
clear  in  specifying  that  and  accidental 
release  is  an  "unanticipated  emission" 
of  a  regulated  substance  and  that  this 
would  not  include  routine  emissions. 
Several  commenters  also  had  concerns 
regarding  the  inclusion  of  the  term 
"other  extremely  hazardous  substances" 
in  the  definition  of  accidental  release. 
This  term  has  also  been  taken  directly 
from  the  legislative  language  and  the 


Agency  believes  it  to  be  an  important 
component  of  this  definition.  Under 
section  112(r)(l)  the  owners  and 
operators  of  stationary  sources  have  a 
duty  to  initiate  specific  activities  to 
prevent  and  mitigate  accidental  releases 
of  any  regulated  substance  under 
112(r)(3).  or  any  other  extremely 
hazardous  substance. 

Process:  There  were  a  number  of 
comments  related  to  EPA's  definition  of 
process.  The  proposed  definition  was 
consistent  with  OSHA's  definition  of 
process  under  their  PSM  standard,  and 
included  any  activity  involving  a 
regulated  substance  including  any  use, 
storage,  manufacturing,  handling,  or  on- 
site  movement  of  such  substances,  or 
combination  of  these  activities.  Any 
group  of  vessels  that  is  interconnected, 
or  separate  vessels  that  are  located  such 
that  a  regulated  substance  could  be 
involved  in  a  potential  release,  were 
proposed  to  be  considered  a  single 
process.  Because  of  the  need  to  maintain 
as  much  consistency  as  possible  with 
OSHA,  EPA  is  retaining  this  definition 
and  is  providing,  in  this  preamble,  some 
clarification  prompted  by  comments 
submitted  on  this  issue. 

Many  commenters  argued  that  the 
proposed  definition  included  terms  that 
were  not  clear,  such  as  interconnected 
vessels  and  single  processes.  The 
commenters  indicated,  for  example,  that 
in  some  cases  vessels  may  be  connected 
in  indirect  ways  and  still  present  a  low 
probability  that  they  could  be  involved 
in  a  single  release.  The  Agency  believes 
that  this  was  already  accounted  for 
through  the  proposed  definition  of 
process.  To  serve  as  clarification, 
interconnected  vessels  that  could  be 
involved  in  a  single  release  would 
include  vessels  physically  connected  so 
that  an  event  could  lead  to  an  accidental 
release  involving  all  these  vessels  at  one 
time.  The  Agency  still  believes  that  the 
facility  is  responsible  in  accounting  for 
any  quantity  of  a  regulated  substance 
that  could  potentially  be  released  from 
one  or  more  vessels,  whether  these  are 
connected  or  not. 

Stationary  source:  Several 
commenters  requested  clarification 
regarding  pipelines  and  whether  listed 
flammable  substances  in  pipeline 
transfer  stations  would  be  covered  by 
the  rule  under  the  stationary  source 
definition.  Other  commenters  had 
questions  regarding  the  inclusion  in  this 
definition  of  transportation  containers 
not  under  active  shipping  orders.  The 
Agency  is  clarifying  the  definition  of 
stationary  source.  For  purposes  of 
regulations  under  section  112(r).  the 
term  stationary  source  does  not  apply  to 
transportation  conditions,  which  would 
include  storage  incident  to  such 


transportation,  of  any  112(r)  regulated 
substance.  Pipelines,  transfer  stations, 
and  other  activities  already  covered 
under  DOT  as  transportation  of 
hazardous  substances  by  pipeline,  or 
incident  to  such  transportation,  under 
49  CFR  parts  192,  193  and  195  would 
not  be  covered.  Transportation 
containers  that  are  not  under  active 
shipping  papers  are  not  considered  by 
EPA  to  be  storage  incident  to 
transportation;  the  Agency  considers  the 
definition  of  stationary  source  to 
include  such  containers. 

E.  Exemptions 

The  Agency  is  retaining  the  proposed 
exemption  from  this  part  for  ammonia 
used  as  an  agricultural  nutrient,  when 
held  by  farmers.  This  exemption  was 
authorized  by  statute,  and  it  was  also 
generally  supported  by  commenters. 

A  number  of  commenters  suggested 
that  an  exemption  should  be  added  for 
natural  gas.  mainly  because  of  other 
existing  regulations.  As  discussed 
previously  in  this  preamble.  EPA's 
listing  of  a  substance  is  based  on  the 
demonstrated  or  potential  effects  in  the 
event  of  an  accidental  release.  Existing 
regulations  may  be  targeted  to  reduce  a 
potential  release,  or  the  effects  of  a 
release,  but  do  not  negate  the  hazards 
presented  by  the  substances  regulated. 
Existing  requirements  under  other 
regulations,  standards,  or  recommended 
practices  are  to  be  accounted  for  though 
the  requirements  of  the  risk 
management  program  and  any  other 
prevention  regulations  under  section 
112(r}. 

F.  Scope 

An  issue  of  concern  to  a  number  of 
commenters  were  the  general  duty 
requirements  under  section  112(r)(l). 
Generally,  commenters  voiced  some 
confusion  regarding  what  the 
requirements  would  be,  and  particularly 
about  which  substances  would  be 
included.  Because  of  similarities  with 
OSHA's  general  duty  clause, 
commenters  expressed  the  need  for  EPA 
to  develop  guidance  along  the  OSHA 
Field  Operations  Manual  to  assist 
facilities  in  evaluating  their  compliance 
writh  these  reouirements. 

The  CAA  identified  the  following 
activities  as  part  of  the  general  duty 
requirements:  Identification  of  hazards 
which  may  result  from  an  accidental 
release  using  appropriate  hazard 
assessment  techniques,  designing  and 
maintaining  a  safe  facility  taking  such 
steps  as  necessary  to  prevent  accidental 
releases,  and  actions  which  minimize 
the  consequences  of  an  accidental 
release  once  it  has  occurred.  Section 
112(r)(l)  specifically  indicates  that  the 
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general  duty  provision  applies  in  the 
same  manner  and  to  the  same  extent  as 
OSHA's  general  duty  clause  under 
section  654,  title  29  of  the  U.S.  Code. 
The  Agency  is  investigating  the 
relationship  between  requirements 
under  section  112(r)  and  OSHA's 
general  duty  provisions. 

Comments  were  also  received  on  the 
separate  issuance  of  the  list  and 
thresholds  rule  and  the  risk 
management  program  rule.  The 
comments  focused  on  the  difficulties  for 
the  legulated  community  to  evaluate 
and  comment  on  the  full  impact  of  the 
list  and  thresholds  without  specific 
information  on  the  accident  prevention 
requirements.  The  Agency  agrees  that 
the  separation  of  these  rules  does  not 
allow  the  regulated  commimity  the 
optimum  opportunity  to  comment  on 
the  proposed  regulation.  While  the 
Agency  recognizes  that  the  two  rules 
comprise  a  single  program,  the  statute 
allows  for  proposal  and  promulgation  of 
the  list  and  thresholds  rule  prior  to  the 
proposal  and  promulgation  of  the 
section  112(r)(7)  rule.  Because  EPA's 
duty  to  publish  the  list  and  thresholds 
rule  arose  before  the  duty  to  pubUsh  the 
risk  management  program  rule,  the 
.Agency  was  obligated  to  publish  the 
proposed  Ust  and  thresholds  rule  before 
the  section  112(r)(7)(B)  proposed  rule 
was  publishable.  The  Agency  has  just 
published  a  proposed  notice  for  the 
prevention  requirements  appUcable  to 
facilities  having  the  listed  substances 
above  the  threshold  quantities  (Risk 
Management  Programs  for  Chemical 
Accidental  Release  Prevention,  58  FR 
54190,  October  20.  1993).  The  comment 
period  for  the  risk  management  program 
rule  will  be  open  at  the  time  this  rule 
is  finalized.  TTiis  will  give  commenters 
the  opportunity  to  comment  on  the  risk 
management  program  with  the 
knowledge  of  what  substances  are 
covered. 

V.  Summary  of  Provisions  of  the  Final 
Rule 

EPA  is  adding  part  68  to  title  40  of  the 
Code  of  Federal  Regulations,  including 
the  list  of  regulated  substances  and 
threshold  quantities,  as  well  as  the 
requirements  for  the  petition  process  to 
add  regulated  substances  to  the  list  or  to 
delete  regulated  substances  from  the 
list. 

Section  68.1  establishes  the  scope  of 
the  Part  68  chemical  accident 
prevention  provisions. 

Section  68.3  est^lishes  definiticms 
applicable  to  all  Part  66  regulations. 

Section  68.100  establishes  the 
purpose  of  the  subpart  as  the 
designation  of  regulated  substances  and 
their  threshold  quantities,  and 


establishment  of  the  requirements  for 
petitions  to  add  substances  or  delete 
substances  from  the  list. 

Section  68.1l5  (proposed  §68.5) 
establishes  the  procedures  to  determine 
whether  a  threshold  quantity  of  a 
regulated  substance  is  pres^it  at  a 
stationary  source.  Spe^c  exemptions 
to  the  threshold  determination 
procedure  are  also  included  for  mixture 
concentrations,  articles,  and  certain  uses 
and  activities. 

The  final  rule  includes  several 
exemptions  for  mixtures  that  have  been 
revised  from  the  proposed  rule.  These 
are: 

(1)  For  toxic  substances  present  in  a 
mixture  or  solution  at  a  concentration  of 
one  percent  or  greater  by  weight,  the 
facility  has  the  option  of  demonstrating 
that  the  partial  pressure  of  the  regulated 
substance  in  the  solution  under  any  or 
all  storage  or  handling  conditions  is  less 
than  10  mm  Hg;  in  this  case,  the 
quantity  of  the  regulated  substance  in 
the  mixture  in  the  portion  of  the  process 
with  a  partial  pressure  of  less  than  10 
mm  Hg  would  be  exempt  bom  threshold 
determination; 

(2)  Mixtiues  containing  regulated 
flammable  substances  are  exempt  from 
threshold  determination  if  the  facility 
demonstrates  that  the  mixture  itself 
does  not  meet  the  criteria  for 
flammability  (flash  point  below  73''F 
(22.8°C)  and  boiling  point  below  lOOT 
(37.8»C);  and 

t3)  Mixtures  of  Division  1.1 
explosives  listed  in  49  CFR  172.101  and 
other  explosives  need  not  be  considered 
when  determining  whether  a  threshold 
quantity  is  present,  provided  that  the 
mixture  is  intended  to  be  intentionally 
released  (i.e.,  a  non-accidental  release) 
in  a  manner  consistent  with  E)OT  and 
BATF  regulations. 

Section  68.120  specifies  the 
requirements  for  petitions  to  the  Agency 
to  add  substances  to  the  Ust.  and  to 
delete  substances  from  the  list.  Petition 
requirements  have  been  modified 
slightly  to  read  that  a  substance  may  be 
deleted  bom  the  list  if  adequate  data  are 
available  to  determine  that  the 
substance,  in  the  case  of  an  accidental 
release,  is  "unlikely  to  cause"  (rather 
than  "will  not  cause")  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment. 

Section  68.125  exempts  ammonia 
used  as  an  agricultural  nutrient  when 
held  by  a  brmer. 

Section  68.130  establishes  the  list  of 
regulated  substances,  {nrlmjfng  •  list  of 
toxic  substances,  a  list  of  flammable 
substances,  and  a  list  criterion  for 
commercial  high  explosives.  This 
section  also  establishes  the  threshold 
quantities  for  all  listed  substances. 


The  final  rule  includes  several 
changes  to  the  proposed  list  and 
thresholds.  Ei^teen  substances,  with 
vapor  pressuies  below  10  mm  Hg,  have 
been  deleted  from  the  proposed  list  of 
toxic  substances,  and  one  substance 
(vinyl  chloride)  has  been  moved  from 
the  Ust  of  toxic  substances  to  the  list  of 
flammable  substances.  One  substance, 
methyl  bromide,  has  been  deleted 
because  it  is  listed  imder  Title  VI  of  the 
CAA.  Four  substances  on  the  proposed 
list,  included  partly  because  of  their 
accident  history,  have  been  deleted 
while  another,  oleum,  has  been 
specifically  listed.  The  pnal  bst 
contains  77  toxie  substances. 
Concentration  cut-off  levels  have  been 
specified  for  solutions  of  two  additional 
substances,  hydrogen  fluoride  and  nitric 
acid.  The  concentration  cut-off  level  has 
been  raised  for  hydrochloric  acid  from 
25  to  30  percent  by  weight.  Threshold 
quantities  have  been  raised  for  71  of  the 
77  toxic  substances  listed.  The  final  list 
contains  63  flammable  substances,  with 
the  threshold  quantity  remaining  at 
10,000  lbs.  The  Usling  of  explosive 
substances  has  been  modified  only  to 
include  those  substances  listed  by  DOT 
in  49  CFR  172.101:  the  Agency  is  also 
clarifying  the  appUcability  of  the 
mixture  concentration  provision  for 
explosives. 

VI.  Required  Analyses 

A.  E.O.  12866 

Under  Executive  Order  12866.  58 
Federal  Register  51735  (October  4, 
1993).  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant",  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  government  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  lagal  tx  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866.  it  hae  been  determined 
that  this  rule  is  a  "significant  regulatory 
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action".  Even  though  the  list  and 
thresholds  rule,  by  itself,  imposes  no 
cost  on  facilities,  the  cost  impact  of  the 
list  and  thresholds  derives  from 
compliance  with  the  risk  management 
program  regulations  and  other        i 
reasonable  regulations,  which  are 
triggered  by  the  presence  of  a  regulated 
substance  above  its  threshold  quantity. 
The  annual  effect  on  the  economy  for 
the  accidental  release  prevention 
regulations  that  will  be  triggered  by  this 
rule  is  expected  to  exceed  $100  million. 
As  such,  this  action  is  submitted  to 
0MB  for  review  as  part  of  a  larger 
accidental  release  prevention  program. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
dociunented  in  the  public  record. 

The  Agency  developed  a  draft 
Regulatory  Impacts  Analysis  (RIA)  for 
the  proposed  rule  that  considered  the 
cost  for  the  accidental  release 
prevention  program  envisioned  under 
section  112(r};  this  draft  RIA  includes 
the  list  and  thresholds  and  the  risk 
management  program  requirements.  The 
list  rule,  by  itself,  imposes  only  very 
minimal  costs  associated  with  the 
petition  requirements  for  additions  to, 
and  deletions  from,  the  list  and  for  the 
documentation  of  mixtures;  the  majority 
of  costs  relate  to  actions  that  facilities 
with  listed  chemicals  must  undertake  as 
a  result  of  the  risk  management  program 
rule. 

The  requirements  under  the  OSHA 
Process  Safety  Management  Standard, 
which  parallels  the  EPA  risk 
management  planning  requirements, 
have  now  been  in  place  for  some  time, 
and  information  is  becoming  available 
on  the  costs  to  facilities  working  to 
comply  with  OSHA.  An  addendum  to 
the  draft  RIA  was  developed  for  the 
proposed  risk  management  program  rule 
to  reflect  pubhc  comments  and  the  new 
information.  The  Agency  estimate  of  the 
universe  of  facilities  covered  by  the 
final  list  and  thresholds  rule  has  since 
been  revised.  EPA  now  estimates  that 
approximately  118,000  facihties  will  be 
covered  by  the  final  list  and  thresholds 
rule.  The  distribution  of  facilities 
covered  includes  11.000  manufacturers 
and  107,000  non-manufacturers  (i.e., 
refineries;  publio  drinking  water  and 
waste  treatment  systems;  cold  storage 
facilities;  wholesalers;  agricultural 
retailers;  service  industry  facilities: 
private  utihties;  propane  retailers,    I 
propane  users,  explosives 
manufacturers,  and  gas  extraction  and 
processing  facilities).  The  average 
number  of  regulated  substances  per 
facility  varies  from  one  for  cold  storage 
facilities  to  six  for  highly  complex    I 
manufacturing  facilities. 


EPA  estimates  that  the  petition 
process  under  this  rulemaking  will  cost 
a  facility  submitting  a  petition  an 
average  of  $5,000.  EPA  estimates  that 
there  will  be  11  petitions  a  year.  EPA 
anticipates  that  the  cost  to  the  Federal 
government  for  processing  and 
reviewing  the  petitions  will  be 
approximately  equal  to  the  cost  to 
facilities  for  filing  a  petition.  The  total 
annual  cost  is  estimated  to  be  $110,000 
($5,000x2x11  petitions). 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  use.  601  et  seq..  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibiUty 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 

The  list  rule,  by  itself,  imposes  only 
very  minimal  costs  associated  with  the 
petition  requirements  for  additions  to, 
and  deletions  from,  the  list  and  for  the 
documentation  of  mixtures;  the  majority 
of  costs  relate  to  actions  that  facilities 
with  listed  chemicals  must  undertake  as 
a  result  of  the  risk  management  program 
rule.  The  risk  management  program 
regulation  was  proposed  by  EPA  on 
October  20,  1993  (58  FR  54190);  a 
discussion  of  the  impacts  on  small 
entities  is  included  on  page  54212.  The 
initial  Regulatory  Flexibility  Analysis  is 
contained  in  the  combined  economic 
analysis  entitled  Regulatory  Impact 
Analysis  in  Support  of  Listing  Regulated 
Substances  and  Thresholds  and 
Mandating  Risk  Management  Programs 
for  Chemical  Accident  Prevention,  as 
Required  by  Section  n2(r)  of  the  CAA, 
available  in  the  docket.  A  revised 
economic  analysis  will  be  developed  in 
conjunction  with  the  final  risk 
management  program  regulation. 

C.  Paperwork  Reduction  Act' 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperu-ork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-0127. 

Public  reporting  for  this  collection  of 
information  in  the  petition  process  is 
estimated  to  be  approximately  138 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 


of  information.  EPA  estimates  that  there 
wall  be  11  petitions  a  year.  The  total 
annual  burden  is  estimated  to  be  1,518 
hours  (138  hours  x  11  petitions). 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  bui'den,  to: 

Chief,  Information  Policy  Branch,  PM-223. 
U.S.,  Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  marked  "Attention: 
Desk  Officer  for  EPA." 

D.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons.  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection,  papen^-ork 
reduction  act. 

40  CFR  Part  68 

Environmental  protection.  Chemicals. 
Chemical  accident  prevention.  Clean 
Air  Act,  Extremely  hazardous 
substances.  Intergovernmental  relations. 
Hazardous  substances.  Reporting  and 
Recordkeeping  requirements. 

Dated:  January  14,  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  subchapter 
A,  part  9  of  the  Code  of  Federal 
Regulations  is  amended,  and  title  40. 
chapter  I.  subchapter  C,  part  68  of  the 
Code  of  Federal  Regulations  is  added,  as 
set  forth  below: 
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PART  »-OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-t36y: 
15  U.S.C.  2001.  2003.  2005,  2006.  2601-2671: 
21  U.S.C.  331j.  346a.  348:  31  U.S.Q  9701:  33 
U.S.C.  1251  et  seq..  1311,  1313d,  1314, 1321, 
1326.  1330,  1344,  1345  (d)  and  (e),  1361:  E.O. 
11735,  38  FR  21243.  3  CFR,  1971-1975 
Comp.  p.  973:  42  U.S.C.  241,  242b,  243,  246. 
300f,  300g,  300g-l.  300g-2,  300g-3,  300g-4. 
300g-5.  300g-6,  300i-l.  300(-2.  300J-3,  300j- 
4.  300J-9.  1857  et  seq..  6901-6992k,  7401- 
7G71q,  7542.  9601-9657,  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entry  with  a  new  heading  to  the 
table  to  read  as  follows: 

§9.1    0MB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  controi 
No. 


Chemical  Accident   Prevention 
Provisions: 
68.120  (a),  (e).  and  (g)  2050-0127 


3.  Part  68  is  added  to  read  as  follows: 

PART  6&-CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

Subpart  A— General 

Sec. 

68. 1     Sco[>e. 

68.3    Definitions. 

Subpart  B— Risk  Management  Plan 
Requlrenf>ents  [Reaerveid] 

Subpart  C— Regulated  Substances  for 
AccMental  Release  Prevention 

68.100 
68.115 
68.120 
68.125 
68.130 


Purpose. 

Threshold  determination. 
Petition  process. 
Exemptions. 
List  of  substances. 
Authority:  42  U.S.C.  741 2(r),  7601. 


Subpart  A— General 

§68.1    Scope. 

This  Part  sets  forth  the  list  of 
regulated  substances  and  thresholds,  the 
petition  process  for  adding  or  deleting 
substances  to  the  list  of  regulated 
substances,  the  requirements  for  owners 
or  operators  of  stationary  sources 
concerning  the  prevention  of  accidental 
releases,  and  the  State  accidental  release 
prevention  programs  approved  under 
section  112(r).  The  list  of  substances, 
threshold  quantities,  and  accident 
prevention  regulations  promulgated 
under  this  part  do  not  limit  in  any  way 


the  general  duty  provisions  under 
section  112(r)(l). 

§68.3    Definitions. 

For  the  purposes  of  this  Part: 

Accidental  release  means  an 
unanticipated  emission  of  a  regulated 
substance  or  other  extremely  hazardous 
substance  into  the  ambient  air  from  a 
stationary  source. 

Administrator  means  the 
administrator  of  the  U.S.  Environmental 
Protection  Agency. 

Article  means  a  manufactured  item,  as 
defined  under  29  CFR  1910.1200(b),  that 
is  formed  to  a  specific  shape  or  design 
during  manufacture,  that  has  end  use 
functions  dependent  in  whole  or  in  part . 
upon  the  shape  or  design  during  end 
use,  and  that  does  not  release  or 
otherwise  result  in  exposure  to  a 
regulated  substance  under  normal 
conditions  of  processing  and  use. 

CAS  means  the  Chemical  Abstracts 
Service. 

DOT  means  the  United  States 
Department  of  Transportation. 

Process  means  any  activity  involving 
a  regulated  substance  including  any  use, 
storage,  manufacturing,  handling,  or  on- 
site  movement  of  such  substances,  or 
combination  of  these  activities.  For  the 
purposes  of  this  definition,  any  group  of 
vessels  that  are  interconnected,  or 
separate  vessels  that  are  located  such 
that  a  regulated  substance  could  be 
involved  in  a  potential  release,  shall  be 
considered  a  single  process. 

Regulated  substance  is  any  substance 
listed  pursuant  to  section  112(r){3)  of 
the  Clean  Air  Act  as  amended,  in 
§68.130. 

Stationary  source  means  any 
buildings,  structures,  ^uipment, 
installations,  or  substance  emitting 
stationary  activities  which  belong  to  the 
same  industrial  group,  which  are 
located  on  one  or  more  contiguous 
properties,  which  are  under  the  control 
of  the  same  person  (or  persons  under 
common  control),  and  from  which  an 
accidental  release  may  occur.  A 
stationary  source  includes 
transportation  containers  that  are  no 
longer  under  active  shipping  papers  and 
transportation  containers  that  are 
connected  to  equipment  at  the 
stationary  source  for  the  purposes  of 
temporary  storage,  loading,  or 
unloading.  The  term  stationary  source 
does  not  apply  to  transportation, 
including  the  storage  incident  to 
transportation,  of  any  regulated 
substance  or  any  other  extremely 
hazardous  substance  under  the 
provisions  of  this  part,  provided  that 
such  transportation  is  regulated  under 
49  CFR  parts  192. 193.  or  195. 
Properties  shall  not  be  considered 


contiguous  solely  because  of  a  railroad 
or  gas  pipeline  right-of-way. 

Threshold  quantity  means  the 
quantity  specified  for  regulated 
substances  pursuant  to  section  112(r)(5) 
of  the  Clean  Air  Act  as  amended,  listed 
in  §  68.130  and  determined  to  be 
present  at  a  stationary'  source  as 
specified  in  §  68.115  of  this  Part. 

Vessel  means  any  reactor,  tank,  drum, 
barrel,  cylinder,  vat,  kettle,  boiler,  pipe, 
hose,  or  other  container. 

Subpart  B— Risk  Management  Plan 
Requirements  [Reserved] 

Subpart  C— Regulated  Substances  for 
Accidental  Release  Prevention 

§68.100    Purpose. 

This  subpart  designates  substances  to 
be  listed  under  section  112(r)(3),  (4). 
and  (5)  of  the  Clean  Air  Act.  as 
amended,  identifies  their  threshold 
quantities,  and  establishes  the 
requirements  for  petitioning  to  add  or 
delete  substances  from  the  Ust. 

§66.115    Threshold  determination. 

(a)  A  threshold  quantity  of  a  regulated 
substance  listed  in  §  68.130  is  present  at 
a  stationary  source  if  the  total  quantity 
of  the  regulated  substance  contained  in 
a  process  exceeds  the  threshold. 

(b)  For  the  purposes  of  determining 
whether  more  than  a  threshold  quantity 
of  a  regulated  substance  is  present  at  the 
stationary  source,  the  following 
exemptions  apply: 

(1)  Concentrations  of  a  regulated  toxic 
substance  in  a  mixture.  If  a  regulated 
substance  is  present  in  a  mixture  and 
the  concentration  of  the  substance  is 
below  one  percent  by  weight  of  the 
mixture,  the  amount  of  the  substance  in 
the  mixture  need  not  be  considered 
when  determining  whether  more  than  a 
threshold  quantity  is  present  at  the 
stationary  source.  Except  for  oleum, 
toluene  2,4-diisoc>'anate.  toluene  2,6- 
diisocyanate,  and  toluene  diisocyanate 
(unspecified  isomer),  if  the 
concentration  of  the  regulated  substance 
in  the  mixture  is  one  percent  or  greater 
by  weight,  but  the  owner  or  operator  can 
demoflstrate  that  the  partial  pressure  of 
the  regulated  substance  in  the  mixture 
(solution)  under  handling  or  storage 
conditions  in  any  portion  of  the  process 
is  less  than  10  millimeters  of  mercury 
(mm  Hg),  the  amount  of  the  substance 
in  the  mixture  in  that  portion  of  the 
process  need  not  be  considered  when 
determining  whether  more  than  a 
threshold  quantity  is  present  at  the 
stationary  source.  The  owner  or  operatoi 
shall  document  this  partial  pressure 
measurement  or  estimate. 
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(2)  Concentrations  of  a  regulated 
flammable  substance  in  a  mixture.  If  a 
regulated  substance  is  present  in  a 
mixture  and  the  concentration  of  the 
substance  is  below  one  percent  by 
weight  of  the  mixture,  the  mixture  need 
not  be  considered  when  detennining 
whether  more  than  a  threshold  quantity 
of  the  regulated  substance  is  present  at 
the  stationary  source.  If  the 
concentration  of  the  regulated  substance 
in  the  mixture  is  one  percent  or  greater 
by  weight,  then,  for  purposes  of 
determining  whether  more  than  a     | 
threshold  quantity  is  present  at  the 
stationary  source,  the  entire  weight  of 
the  mixture  shall  be  treated  as  the 
regulated  substance  unless  the  owner  or 
operator  can  demonstrate  that  the 
mixture  itself  does  not  meet  the  criteria 
for  flammability  of  flash  point  below 
73*F  (22.8t:)  and  boiling  point  below 
lOCF  (37.8»C).  The  owner  or  operator 
shall  docujnent  these  flash  point  and 
boiling  point  measurements  or 
estimates. 

(3)  Concentrations  of  a  regulated 
explosive  substance  in  a  mixture. 
Mixtiu^s  of  Division  1.1  explosives 
listed  in  49  CFR  172.101  (Hazardous 
Materials  Table)  and  other  explosives 
need  not  be  included  when  determining 
whether  a  threshold  quantity  is  present 
in  a  process,  when  the  mixture  is 
intended  to  be  used  on-site  in  a  non- 
accidental  release  in  a  manner 
consistent  with  applicable  BATF 
regulations.  Other  mixtures  of  Division 
1.1  explosives  listed  in  49  CFR  172.101 
and  other  explosives  shall  be  included 
in  determining  whether  more  than  a 
threshold  quantity  is  present  in  a       ] 
process  if  sutJi  mixtures  would  be 
treated  as  Division  1.1  explosives  under 
49  CFR  Farts  172  and  173. 

(4)  Articles.  Regulated  substances 
contained  in  articles  need  not  be 
considered  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  the  stationary  source. 

.  (5)  Uses.  Regulated  substances,  when 
in  use  for  the  following  purposes,  need 
not  be  included  in  determining  whether 
more  than  a  threshold  quantity  is 
present  at  the  stationary  source: 

(i)  Use  as  a  structural  component  of 
the  stationary  source; 

(ii)  Use  of  products  for  routine 
janitorial  maintenance; 

(iii)  Use  by  employees  of  foods,  drugs, 
cosmetics,  or  other  personal  items 
containing  the  regulated  substance;  and 

(iv)  Use  of  regulated  substances 
present  in  process  water  or  non-contact 
cooling  water  as  drawn  from  the 
environment  or  municipal  sources,  or 
use  of  regulated  substances  present  in 
air  used  either  as  compressed  air  or  as 
part  of  combustion. 


(6)  Activities  in  Laboratories.  If  a 
regulated  substance  is  manufactured, 
processed,  or  used  in  a  laboratory  at  a 
stationary  source  under  the  supervision 
of  a  technically  qualified  individual  as 
defined  in  §  720.3(ee)  of  this  chapter, 
the  quantity  of  the  substance  need  not 
be  considered  in  determining  whether  a 
threshold  quantity  is  present.  This 
exemption  does  not  apply  to: 

(i)  Specialty  chemical  production; 

(ii)  Manufacture,  processing,  or  use  of 
substances  in  pilot  plant  scale 
operations;  and 

(iii)  Activities  conducted  outside  the 
laboratory. 

S68w120    PeOtfon  process. 

(a)  Any  person  may  petition  the 
Administrator  to  modih/,  by  addition  or 
deletion,  the  list  of  regulated  substances 
identified  in  §68.130.  Based  on  the 
information  presented  by  the  petitioner, 
the  Administrator  may  grant  or  deny  a 
petition. 

(b)  A  substance  may  be  added  to  the 
list  if,  in  the  case  of  an  accidental 
release,  it  is  known  to  cause  or  may  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  effects  to 
human  health  or  the  environment. 

(c)  A  substance  may  be  deleted  from 
the  list  if  adequate  data  on  the  health 
and  environmental  effects  of  the 
substance  are  available  to  determine 
that  the  substance,  in  the  case  of  an 
accidental  release,  is  not  known  to 
cause  and  may  not  be  reasonably 
anticipated  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment. 

(d)  No  substance  for  which  a  national 
primary  ambient  air  quality  standard 
has  been  established  shall  be  added  to 
the  list.  No  substance  regulated  under 
Title  VI  of  the  Clean  Air  Act,  as 
amended,  shall  be  added  to  the  list. 

(e)  The  burden  of  proof  is  on  the 
petitioner  to  demonstrate  that  the 
criteria  for  addition  and  deletion  are 
met.  A  petition  will  be  denied  if  this 
demonstration  is  not  made. 

(f)  The  Administrator  will  not  accept 
additional  petitions  on  the  same 
substance  following  publication  of  a 
final  notice  of  the  decision  to  grant  or 
deny  a  petition,  unless  new  data 
becomes  available  that  could 
significantly  affect  the  basis  for  the 
decision. 

(g)  Petitions  to  modify  the  hst  of 
regulated  substances  must  contain  the 
following: 

(1)  Name  and  address  of  the  petitioner 
and  a  brief  description  of  the 
organization(s)  that  the  petitioner 
represents,  if  applicable; 


(2)  Name,  address,  and  telephone 
number  of  a  contact  person  for  the 

petition; 

(3)  Common  chemical  name(3), 
common  synonym(s).  Chemical 
Abstracts  Service  number,  and  chemical 
formula  and  structure; 

(4)  Action  requested  (add  or  delete  a 
substance); 

(5)  Rationale  supporting  the 
petitioner's  position;  that  is,  how  the 
substance  meets  the  criteria  for  addition 
and  deletion.  A  short  summary  of  the 
rationale  must  be  submitted  along  with 
a  more  detailed  narrative;  and 

(6)  Supporting  data;  that  is,  the 
petition  must  include  sufficient 
information  to  scientiHcally  support  the 
request  to  modify  the  list.  Such 
information  shall  include: 

(i)  A  list  of  all  support  documents; 

(ii)  Documentation  of  literature 
searches  conducted,  including,  but  not 
limited  to,  identification  of  the 
database(s)  searched,  the  search 
strategy,  dates  covered,  and  printed 
results; 

(iii)  Effects  data  (animal,  human,  and 
environmental  test  data)  indicating  the 
fmtential  for  death,  injury,  or  serious 
adverse  human  and  environmental 
impacts  from  acute  exposure  following 
an  accidental  release;  printed  copies  of 
the  data  sources,  in  English,  should  be 
provided,  and 

(iv)  Exposure  data  or  previous 
accident  history  data,  indicating  the 
potential  for  serious  adverse  human 
health  or  environmental  effects  from  an 
accidental  release.  These  data  may 
include,  but  are  not  limited  to,  physical 
and  chemical  properties  of  the 
substance,  such  as  vapor  pressure; 
modeling  results,  including  data  and 
assumptions  used  and  model 
documentation;  and  historical  accident 
data,  citing  data  sources. 

(h)  Within  18  months  of  receipt  of  a 
petition,  the  Administrator  shall  publish 
in  the  Federal  Register  a  notice  either 
denying  the  petition  or  granting  the 
petition  and  proposing  a  listing 

§68.125    Exemptions. 

Agricultural  nutrients.  Ammonia  used 
as  an  agricuhural  nutrient,  when  held 
by  farmers,  is  exempt  from  all 
provisions  of  this  part. 

§68.130    Ust  of  sutetancM. 

(a)  Explosives  listed  by  DOT  as 
Division  1.1  in  49  CFR  172.101  are 
covered  under  section  112(r)  of  the 
Clean  Air  Act.  The  threshold  quantity 
for  explosives  is  5,000  pounds. 

(b)  Regulated  toxic  and  flammable 
substances  under  section  112(r)  of  the 
Clean  Air  Act  are  the  substances  listed 
in  Tables  1.  2, 3,  and  4.  Threshold 
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quanUties  for  Usted  toxic  and  flammable        (c)  The  basis  for  placing  toxic  and 
substances  are  specified  in  the  tables.         flammable  substances  on  the  list  of 
y  regulated  substances  are  explained  in 


f 


tho  notes  to  the  list. 
TABLE  1  TO  §68.130.-UST  OF  REGUIATED  TOXlC  SUBSTANCES  AND  THRESHOLD  QUANTITIES  FOR  ACCIDENTAL 

Release  Prevention 

(Alphabetical  Order— 77  Substance^ 


Chemical  name 


Acrolein  P-Propenafl 

Acrylonitrile  P-Propenenitrile] ZZZZZZZZ 

Acrylyl  chkxide  P-Propenoyi  chloridel  

Allyl  alcohol  p-f»rDper>4-ol] 

Allylamine  P-Propen+amine]  _!"!"  

Ammonia  (anhydrous)  ...".".'.       

Ammonia  (cone  20%  or  greater)  ..Z......Z..".  '  

Arsenous  trichloride !.........."."!!"     

Arsine _ "\"[ •• 

Boron  trfcrfilorjde  (Borane.  trichiol^  " 

Boron  trifluoride  (Borane.  trifluoro-J  J"."." " 

BwonJWfloorkJe  compound  with  methyl  ether  {^■~^T[Ewii^"im^iiioxyt^i^^^ 

Carbon  disulfide "-il"!...."!.".".!!!!!!."."!."!! " 

Chlorine  ."!."...""!.".™."il ""      *"** ** — *""* — *" 

Chlorine  dioxide  [Chlorine  oxide  (CI02)]  ....!.."!."!!"."! 

Chloroform  [Methane,  trichloro-) ""!!..."."!!™.!.."1"      

Chloromethyl  ether  [Methane,  oxybis[chlor(>]"!!."..."!!."!."..~      *■"" 

Chloromethyl  methyl  ether  [Methane.  chloromethoxH 

Crotonaldehyde  [2-Butenal]  -"• 

Crotonaktehyde.  (E)-  P-Butenal.  (EH !.!!."!!."!!!"" 

Cyanogen  chloride ~ 

Cyclohexylamlne  (Cyctohexanarninel "!....™!.."..™.".".'.".".™ " 

Ditx)rane  ~ 

Dirnethy1dichiorosilane(Silane,  dichlorodirriethyH"."."!!!!!."""! 

I.l-Dimethylhydrazine  [Hydrazine,  1.i-dimethyl-l '. " 

Epichlorohydrin  [Oxirane.  (chloromethyl)-]  ' 

Ethylenedlamlne[l,2-Ethan€diamine) " " 

Ethylenelmine  [Aziridine]  ",[["" • " 

Ethylene  oxide  [OxiraneJ  ""'""™'""'' 

Fluorine J"'"'       * " "....~. 

Fomialdehyde  (solution)  .......ZZ!!.."!."!!!ZZ!..~ ..."        

Furan  ~!!."™   '  *  " — ""*" — 

Hydrazine !""."..'.","*'*' '         " 

Hydrochloric  add  (cone  30%  or  greater)"."!!."™." "*     ^ 

Hydrocyanic  acid """ — 

Hydrogen  chloride  (anhydrous)  [Hydrochloric  adifl!!! " 

Hydrogen  lluoride^ydrofluoric  acid  (cone  50%  or  greater)  fH'yd^fluoric"«^"!!!!.Z!!lZ!!!! 

ft yQrOQOn  SGiOnKiB  

Hydrogen  sulfide !!!!!!!!!!!!!!!!!!!.!!!!!!!.!!!.! ~" 

Iron,  pentacarbony*-  [Iron  carbonyl  (Fc(c6)5)7(re!-S-i  IM "" 

Isobutyronitrile  [Propanenitrile,  2-methyl-] J  " 

Isopropyl  chloroformate  [Carbonochloridic  acid,  l-rnefliylethyresteri 

Methacrylonitrile  [2-Propenenitrile,  2-methyl-J  ...  " "' 

Methyl  chloride  [Methane,  chloro-J  ""■ 

Methyl  chloroformate  [Carbonochloridic  acid,  rnettiyiesterj  "'! ' 

Methyl  hydrazine  [Hydrazine,  nnethyl-]  

Methyl  isocyanate  [Methane,  isocyanato-j .!! 

Methyl  mercaptan  [Methanethiol]  ..!!!!!!.!!.!!!.!.! 

Methyl  thiocyanate  [Thiocyanic  acid,  methyl  estai  !!!!!.! 

Methyltrichlorosilane  [Silane.  trichloromethyl-]  ' *" 

Nickel  cartx)nyl  ^  

Nitric  acid  (cone  80%  or  greater) ..!!!!!!!!.!!!!!!!!!!!!!!!!!!!!.!! 

Nitric  oxide  [Nitrogen  oxide  (NO)l  ! 

Oleum  (Fuming  Sulfuric  acid)  [Sulfuric  acid,  rnixture  with"suifur  'toio'xidei'i 

Peracetic  acid  [Ethaneperoxoic  acid)  

Perchloromethylmercaptan  [Methanesulfenyl  chloride,  trichloi^l " "" 

Phosgene  [Carbonic  dichloride)  „ 

Phosphine "" 

Phosphorus  oxychtoride  [PiiosphoryVcl^^^     

Phosphorus  trichloride  [Phosphorous  trichloridel  ...!!7  

Piperidine 


CAS  No. 


107-02-8 
107-13-1 
814-68-6 
107-18-61 
107-11-9 
7664-41-7 
7664-41-7 
7784-34-1 
7784-42-1 
10294-34-6 
7637-07-2 
353-42-4 
7726-95-6 
75-15-0 
7782-50-5 
10049-04-4 
67-66-3 
542-88-1 
107-30-2 
4170-30-3 
123-73-9 
506-77-4 
108-91-8 
19287-45-7 
75-78-6 
57-14-7 
106-89-8 
107-15-3 
151-66-4 
75-21-6 
7782-41-4 
5O-0O-0 
110-00-9 
302-01-2 
7647-01-0 
74-90-8 
7647-01-0 
7664-39-3 
7783-07-5 
7783-06-4 
13463-40-6 
76-62-0 
108-23-6 
126-96-7 
74-87-3 
79-22-1 
60-34-4 
624-83-9 
74-93-1 
55^-64-9 
75-79-6 
13463-39-3 
7697-37-2 
10102-43-9 
8014-95-7 
79-21-0 
594-42-3 
75-44-5 
7803-51-2 
10025-87-3 
7719-12-2 
110-69-4 


Threshold 

quantity 

(lbs) 


5,000 
20,000 
5,000 
15,000 
10,000 
10,000 
20,000 
15,000 
1,000 
5,000 
5,000 
15,000 
10,000 
20.000 
2300 
1.000 
20,000 
1,000 
5,000 
20.000 
20,000 
10,000 
15,000 
2,500 
5.000 
15,000 
20,000 
20.000 
10,000 
10,000 
1,000 
15,000 
5,000 
15.000 
15.000 
2.500 
5,000 
1,000 
500 
10,000 
2,500 
20.000 
15.000 
10,000 
10,000 
5.000 
15,000 
10,000 
10,000 
20.000 
5,000 
1.000 
15,000 
10,000 
10.000 
10,000 
10,000 
500 
5,000 
5,000 
15.000 
15,000 


Basis  for 
listing 


b 

b 

b 

b 

b 

a.  b 

a.  b 

b 

b 

b 

b 

b 

a.b 

b 

a.b 

c 

b 

b 

b 

b 

b 

c 

b 

b 

b 

b 

b 

b 

b 

a.  b 

b 

b 

b 

b 

d 

a,  b 

a 

a.  b 

b 


a, 

b 

b 

b 

b 

a 

b 

b 

a, 

b 

b 

b 

b 

b 

b 

e 

b 

b 

a,  t 

b 

b 

b 

b 
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Table  l  to  §68.130.— Ust  of  Regulated  Toxjc  Substances  and  Threshold  QuANrrriES  for  Accidental 

Release  PREVENTWf*— Continued 

(A^)habelical  Ordef— 77  Substances} 


Chemical  name 


Propioortrite  [PropanenttriteJ  ...„ „„ „ 

Propyf  chkxoformate  [Cartxxwchtoridfc  ackt,  propylester] ... 

Propyteneimine  [Azihdine,  2-me«hy*-) 

Pfopytene  oxide  JOxirane,  methyl-J _ 

Suifur  dkMide  (anhydrous) 


Sulfur  telralluQride  [Sirilur  fluoride  (SF4).  (T-4H 

Sulfur  thOKide 

TeframethyHead  [Pfumbane,  tetramethyH 

Tetranitrometf«ne  [Methane,  tetrarutro-] 


Trtanium  tetrachkvxte  fTitanium  chloride  (TiCW)  CT-4>-J 

Toluefw  2,4-diisocyanate  [Benzene,  2,4-diisocyanato-1-methyt-)t  I ~. 

Toluene  2,6KJiisocyanate  [Benzene,  13-diisocyanato-2-methy4' "ZZ 

Toluene  diisocyanate  (unspecified  isomer)  (Benzene.  1 .3KJiisocyanatomethyl-i  i 

Trimethylchlorosilane  [Siane.  e«orothmettiy»-l 

Vinyl  acetate  monomer  (Acetic  add  ethenyl  ester] ""7 


CAS  No. 


107-12-0 

109-61-5 

75-5&-« 

75-66-9 

7446-09-5 

7783-60-0 

744ft-11-9 

75-74-1 

509-14-8 

7550-45-0 

584-A4-9 

91-08-7 

26471-62-5 

75-77-4 

t08-05-4 


Threshold 

quantity 
(lbs) 


10,000 
15.000 
10,000 
10,000 
5,000 
2.500 
10,000 
10,000 
10,000 
2.500 
10.000 
10.000 
10.000 
10.000 
15.000 


Basis  (or 

listing 


b 

b 

b 

b 

a.b 

b 

a.b 

b 

b 

b 

a 

a 

a 

b 

b 


'  The  mixture  exemption  In  568.1 15(b)(1)  does  not  apply  to  the  substance. 

NOTE:  Basis  tor  Listing: 

a    Mandated  lor  listing  by  Congress. 

b    OnEHSist.  vapor  pressure  10  mmHg  or  greater. 

c    Toxic  gas. 

-    I"!l^  ?! '^<^.^***^' P0<«*«^  to  release  hy*ogen  chloride,  and  histo^ 

e    Toxie«y  o<  sulfur  tnoxidB  and  sulfunc  acid.  potentiaHo  release  sullurWoxide.  and  history  o«  accidents. 

Table  2  to  §68.130.— Ust  of  Regulated  Toxic  Substances  and  Threshold  Quantities  for  Acodental 

Release  Prevention 

(CAS  Number  Order— 77  Substarx:es) 


CASNa 


50-00-0  _. 
57-14-7  _ 
60-34-4  _. 
67-66-3  ... 
74-87-3  ... 
74-90-8  ._ 
74-9^-1  ._ 
75-15-0  .- 
75-21-8  ._ 
75-44-5  .- 
75-55-6  ... 
75-56-9  ... 
75-74-1  ._ 
75-77-4  ... 
75-78-5  ._. 
75-79-6  ..- 
78-82-0  .... 
79-21-0  .... 
79-22-1  ..„ 
91-08-7  .... 
106-89-8  .. 
107-02-8  .. 
107-1 1-«  _ 
107-12-0  _ 
107-13-1  - 
107-15-3  - 
: 07-1 8-6  _ 
107-30-2  _ 
108-05-4  _ 
108-23-6  - 
108-91-8  .. 
109-61-5  .. 
110-00-9  _. 
110-89-4  „. 
123-73-9  .„ 
126-98-7  ._ 


Chemical  name 


Formaldehyde  (solution)  

1.1-Dime«hytiydrazine  (Hydrazine,  l.l-dhrieihyf-j 

Metryf  hydrazine  (Hydrazine,  methy*-}  „ 

Chlorolorm  (Methane,  trtchtoro-)  

Methyl  chloride  (Methane,  chloro-) 

Hy<*ocyanic  acid _ 

Methyl  mercaptan  (Methanethtog Z 

Carbon  (SsMde  „ _ 

Ethylene  oxide  (Oxir»ie) ™i 

Phosgene  [Cart)on»c  dichtoridel  ..„. 

Propyteneimine  [Azirdine.  2-melhyl-i  

Propylene  oxide  [Oxirano,  methyl-) 

Tetramettryflead  [Plumbane,  tetramethyl-J 

Trimethylchlorosilane  [Silane.  chlofotnmethyl-)  .... 
DimethyldteNorosilane  [Silane,  dk»itorodimethyl-) 
Methyltrichlorosilane  (Silane.  trichlofomethyl-J 

Isobutyronilnte  (Propanenrlnle.  2-methyl-}  „ 

Peracetic  add  [Ethaneperoxoc  acidj !.""!!"".."."! 

Methyl  chtorolofmafe  [Cartoonochiondic  acid,  methytesterj  "!"!.".""".! 
Toluene  2,6-diisocyanale  (Benzene,  1 ,3-di80cyana(o-2-methyl-)t 

EptcNofOhydrin  [Oxirane.  (chloromethyl)-) 

Aaotein  [2-Propenal] 

Allytemine  (2-Prcpen-1-amine} . ZZZIZZZZZZ. 

Propwnrtrite  [Propanenrtrile) 

Acrytonitfile  [2-Propenenrtrite)  "".,.' 

Ethytenedramine  (1 .2-Ethanediarrane)  ".... 

AHyl  alcohol  |2-Propervl-oq  „ !._."!" 

Chloromethyl  rrethyf  ether  (Methane,  cWoromettwxyl)  "!:..JI!.1"!Z 

Vinyl  acetate  morxxner  (Acetic  add  etfieny*  ester)  

Isopropyl  cWorolormate  (CarbonochloridK  acid.  1-melhylethyl  estert 

Cyclohexylamine  (Cyclohexanamine)  _ „ 

Propyl  chlorofermate  (CartmnocNoridk:  add.  propylester]  ■■"""""..,' 

Furan  „ 

Piperi<«ne 


Threshold 

quantity 

(t») 


CrotonaWehyda,  (E>-  (2-Bulenai.  (EH  - ~ 

MethecrytonHrfle  [2-Propenenitri»e.  2-methyH 


15.000 
15,000 
15,000 
20.000 
10.000 
2.500 
10.000 
20.000 
10.000 
500 
10.000 
10.000 
10.000 
10.000 
5.000 
5,000 
20.000 
10.000 
5.000 
10.000 
20.000 
5.000 
10.000 
10,000 
20,000 
20.000 
15.000 
5.000 
15.000 
15.000 
15.000 
15.000 
&JMQ 
15,000 
20,000 
10,000 


Basttlor 
listing 


b 

b 

b 

b 

a 

a.b 

b 

b 

a.b 

a,b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

a 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 
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Table  2  to  §6a.t30.— List  of  Reguiated  Toxjc  Substances  and  Threshold  CkJAwmES  FOft  AcooeirrAL 

Release  Preventiom— Continued 

[CAS  Numbec  Otder— 77  Sutetancas' 


CAS  Mb. 


151-56-4 

302-01-2  

353-^42-4 

506-77-4  

509-14-8  

542-88-t  

556-64-9  

584-84-9  

594-42-3 

624-83-9  ..„_ 

814-68-6  

4170-30-3  .... 
7446-09-5  „ 
7446-11-9  __ 
7550-45-0  _ 
7637-07-2  _. 
7647-01-0  -_ 
7647-01-0  __ 
7664-39-3  .._ 
7664-41-7  „ 
7664-41-7  „ 
7697-37-2  __ 
7719-12-2  __ 
7726-95-6  _.. 
7782-41-^  _„ 
7782-50-5  „> 
7783-06^  __. 
7783-07-5  __ 
7783-60-0  __ 
7784-34-1  „_. 
7784-42-1  _. 
7803-51-2  __. 
8014-95-7  _.. 
10025-87-3  _. 
10049-04-4  _. 
10102-43-9  „. 
10294-34-5  .. 
13463-39-3  _. 
13463^0-6  ... 
19287-45-7  ... 
26471-62-6  ... 


Chemical  name 


Ethytenetanine  (AziridMe] „ „ 

Hydwziiw _ "l'""!!m!!Z"!!I!." 

Boron  triftiOKSe'compound  wilh  methyl  ether  (1:i)  (Boron,  trinuorofoxyttsimetfianen^^^  tV 

Cyanogen  cMtvide  „ _ „. 

Tetranftromettiane  [Methane,  tetranftro-j  ™!!ZI!!!  "™ Z 

ChJoromethyl ether  [Methane,  oxyt)Js[chk)ro-J  Z," 

Methyt  thioq^anate  [Tliiocyanic  acid,  methyl  ester] """1 

Toluene  2.4-dUsocyanate  [Benzene.  2,4-dfisocyanato-1-methyH' Z 

Perchtoromethylmercaptan  [Methanesuffenyl  chtoride,  trlchloro-j  :i.^ 

Methyl  isocyanate  [Methane,  fsocyanato-J „  .. 

Acrylyl  cMorida  [2-Propenoy(  chforidej ZZ!Z'ZZZZZ1 

CrotooaUehyde  (2-ButenalI  

Sulfw  dkuwte  (anhydrous) 

Sulfur  trkMida  „ ,., 

Titanium  tetrachloride  [Titanium  chloride  (TiCM)  (I-*)-]  ZZZ«ZZZZZ!ZZZZZZ!. 

Boron  trjOuoride  [Borwie.  thfluoro-I ."".!.."."!! 

Hydfochloric  acid  (cone  30%  or  greater)  11""!!!!...!.!!™"""!."!." 

Hydiogen  chtonde  (anhycfrous)  [Hydrochloric  add} „ „!!!!!!!!!!!!!!!!! 

Hydwaen  (luoride/Hydronuoric  ackJ  (cone  50%  or  greater)  [Hydrofluoric  acidi 

Arnmonia  (anhydrous) 

Ammonia  (cone  20%  or  greater) „ _ 

Nitric  acid  (cone  80%  or  greater)  1!!!!!!!1"!!!!!!!!!!!! 

Ptiosphorus  Utchloride  [Phosphorous  trichlondej  !1!!!!!!!!!!!!!!I!!!!! 

Bromine »_ 

Fluorine 

chiorioe _ !!!"!!!!!.!!!!! 

Hydiogen  sulfide  „ — Z!!!1"!!!!!!!!Z!!!I!"!! 

Hydfogen  selentde  _..,. 

Sulfur  teirafluoride  [Sulfur  fluoride  (SF4),  (T-4)-] !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

ArserxKis  trichloride  .-. ZZl !!!!!! 

Arsine „ _ ..!..!!.!!!!!!!!!!!!!!!!!!!!! 

Phosphine _ ! !!!!.!!!!!!!!!!!!."!!!!!!!!!!!! 

Oleum  (Fuming  Sulfuric  acid)  [Sulfuric  acid,  mixture  with  sulfur  trioxide]* 

Phosphorus  oxychloride  [Phosphoryl  chtoride]  _ 

Chlorine  dtoxide  [Chlorine  oxide  (ClOj)] _ 

Nitric  oxide  [MUogen  oxide  (NO)] 

Boron  trichloride  [Borane,  trichloro-]  .!.!!!!!!!!!!.!!!! 

NIcitel  cartonyl _ !.!...!.!!!!! 

Iron,  pentecarbonyl-  [Iron  cartxjnyl  (Fe(CO)5).  (T&js!-!  1>i  "!!!-!!!!!!!!!!!!!!!!! 

Ditxrane _ 

Toluene  diisocyanate  (unspecified  isomer)  [Benzene.  1.3-diisocyanatome%M]' 


Threshold 

quantity 

(lbs) 


MJQOO 
15^000 

tOjCXtt 
10.000 

t,ooo 


VOJMO 

10.000 

sjooa 

20JOOO 
54NI0 

1(M)Q0 
2jMO 

s,oo» 

t5jOOO 

5.000 

tjooo 

10.000 
2OJQ00 
t5jD0O 
t5>!0Q0 

10.000 
1.000 
2J500 

10U0OO 

500 

2,500 

15J00O 
1,000 
5.000 

10.000 
5.0OO 
1jX» 

\ojaoo 

5JX)0 

tjQoe 

2JS0O 

2J500 

W.00O 


Basis  lor 
listing 


lb 
b 
b 

e 
b 
b 

b 

b 
a.b 

b 
b 

a.b 

b 

b 

d 

• 

awb 

a^b 

a.b 

b 

b 

a.b 

b 

a.b 

a.b 

b 

b 

b 

b 

b 

• 

b 

c 

b 

b 

b 

b 

b 

a 


'  The  mixture  exemption  in  §68.115(b)(l)  does  not  apply  to  the  substance. 

NOTE:  Basis  tor  Listing: 

a    Mandated  for  listing  by  Congress. 

b    On  EHS  fat.  vapor  pressure  1 0  mmHg  or  greater. 

c    Toxic  gas. 

e    Toxicity  of  suWur  trioxide  and  sulfuric  acid,  potential  to  release  sulfur  trloxtde.  and  history  of  accidenta. 

Table  3  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accioei^al 

Release  Prevention 

[Alphabetical  Order— 63  Substances] 


Chemical  name 


Acetaldehyde  

Acetylene  (Elhyn^ 

Bromotrifluorethylene  [Ethene.  Ixomotrifluoro-]  .. 

1 ,3-Butadiene  „.. 

Butane  „ 

1  -Botene „ .„ ^ 

2-Butene 

Butene  : „ 

2-Butene-cis „ 

2-Butene-trans  (2-Butene,  (E)] !!! 

Carbon  oxysulfide  [Carbon  oxide  sulfide  (COS)] 


75-07-0 
74-88-2 

598-73-2 
106-09-0 
106-97-8 
106-98-9 
107-01-7 
25167-67-3 
59&-t8-t 

463-68-» 


10.000 
10;000 
10,000 
10.000 
10.000 
10.000 
10,000 
10.000 

toooo 

10.000 
10.000 


f 
f 
f 
I 
f 

1< 

f 
f 

f 
f 
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Table  3  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  accidental 

Release  Prevention — Continued 

'  [Alphabetical  Order— 63  Sut)starK»s] 


Chemical  name 


CAS  No. 


Threshold 

quantity 

(lbs) 


Basis  for 
listing 


Chlorine  monoxide  (Chlorine  oxide]  _.. 

2-Chloropropytene  [1  -Propene,  2-chloro-) 

1-Chloropropytene  [1 -Propene.  l-chkxo-j 

Cyanogen  [Ethanedinitrile)  „ 

Cyclopropane „.„.. 

Dchlorosilane  (Silane.  dichloro-]  ... 

Difluoroettiane  [Ethane,  1,l-<lifluoro-l  

Dimettiylamine  [Methanamine,  N-mettiyt-J  

2.2-Dimethylpfopane  [Propane,  2.2-dlmethy4 , 

Ettiane  

Ethyl  acetylene  [1-Butyne] ... 

Ethylamine  [Eltianamine) „ 

Ethyl  chloride  [Ethane,  chtoro-J  

Ethylene  [Ethene]  ... 

Ettiyl  ettier  [Ettiane,  1,1'-oxyt)is-]  

Ettiyl  mercaJBtan  [Ettianethtol]  

Ettryl  nitrite  [Nitrous  acid,  ethyl  esterj  

Hydrogen 


Isotxjtane  [Propane,  2-methyO  

Isopentane  [Butane,  2-mettiyl-J 

Isoprene  [1.3-Butadinene,  2-methy»-]  

Isopfopylamine  [2-Propanam(nel .. 

Isopropyl  chlonde  [Propane,  2-chloro-l  ._... 

Methane . ....._... 

Methylamioe  [Mettianamine]  _ 

3-Methyl-l-txrteoe „.,. 

2-MethyH-txjtene 

Methyl  ether  [Methane,  oxytjis-)  

Methyl  formate  [Formic  acid,  methyl  ester] 

2-Methylpropene  [1 -Propene,  2-methyl-] 

1 .3-Perrtadinene  .„ „... 

Pentane  

1  -Pentene _........ ..... 

2-Pentene,  (£>• „.. 

2-Pentene,  (Z)-  .... 

Propadiene  [1 .2-Propadiene] .... 

Propane  _ : ..... 

Propylene  (1 -Propene] 

Propyne  [1-PropyneJ 

Silane 

Tetrafluoroethylene  [Ethene,  tetrafluoro-J „.. 

Tetramethylsilane  [Silane,  tetramethyl-]  „.. 

Trichlorosilane  [Silane,  trichloro-J  

Trifluoroctiloroethylene  [Ettiene,  chlorotrifluoro-] 
Trimethylamine  [Metharamine,  N,N-dimethyl-J  .., 

Vinyl  acetylene  [l-Buten-3-yne]  

Vinyl  chloride  [Ethene,  chloro-J  ..„ 

Vinyl  ethyl  ether  [Ettiene,  ethoxy-]  ...., 

Vinyl  fluoride  [Ettiene.  fluoro-J  _ „. 

Vinylidene  chlonde  [Ethene,  1,1-dichloro-] „, 

Vinylidene  fluonde  [Ettiene,  1,1-difluoro-]  

Vinyl  methyl  ether  [Ettiene,  methoxy-]  


7791-21-1 

557-98-2 

590-21-6 

460-19-5 

75-1  9-h4 

4109-96-0 

75-37-6 

124-40-3 

463-82-1 

74-84-0 

107-00-6 

75-04-7 

75-0O-3 

74-85-1 

60-29-7 

75-08-1 

109-95-5 

1333-74-0 

75-28-5 

78-78-4 

78-79-5 

75-31-0 

75-29-6 

74-82-8 

74-89-5 

563-45-1 

563-46-2 

115-10-6 

107-31-3 

115-11-7 

504-60-9 

109-66-0 

109-67-1 

646-04-8 

627-20-3 

463-49-0 

74-98-6 

11&-07-1 

74-99-7 

7803-62-5 

116-14-3 

75-76-3 

0025-78-2 

79-38-9 

75-50-3 

689-97-4 

75-01-4 

109-92-2 

75-02-5 

75-35-4 

75-38-7 

107-25-5 


10.000 
10.000 
10.000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10.000 
10,000 
10.000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 


f 
g 

9 

f 
f 
f 
f 
f 
f 
f 
f 
f 
f 
f 
g 
g 
f 

f 
f 
g 
g 
g 
g 
f 
f 
f 

g 
f 

g 
f 
f 
g 
g 
g 
g 
f 
f 
f 
f 
f 
f 
g 
g 
f 
f 
f 

a,  f 

g 
f 

g 
f 
f 


NOTE:  Basis  for  Listing:  i 

a    Mandated  for  listing  by  Congress. 
f    Flammaole  gas. 
g    Volatile  flammat>le  liquid. 

Table  4  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidental 
,  Release  Prevention 

[CAS  Numt>er  Order— 63  Substances) 


CAS  No. 


60-29-7 
74-82-8 


Chemical  name 


Ethyl  ether  [Ethane.  1.1'-oxyt)is-] 
Methane 


CAS  No. 


60-29-7 
74-82-8 


Threshold 

quantity 

(lbs) 


10,000 
10,000 


Basis  for 
listing 


g 
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Table  4  to  §68.1 3a— List  of  Reguateo  Flammable  Substances  and  Th»«shold  QuAimnQ  tor  Acoocmtal 

Release  Preventiom— Contimied 

[CAS  (iKiraber  0>iter— 03  Substances] 


CAS  No. 


74-84-0  

74-«5-t  _.... 

74-«6-2 

74-89-6  _.._ 

74-98-8  . 

74-99-7  


75-00-3  

75-01-4  

75-02-5 

75-04-7 „..., 

75-07-0  

75-08-1  „.. 

75-1^-4 

75-28-5  

75-29-«  

75-31-0 „ 

75-35-4 _ 

75-37-6  

75-38-7  

75-50-3  

75-76-3  

78-78-4  

78-79-5  

79-38-9 _. 

106-97-8 _ 

106-98-9  

1 9o— ^^-O  ....„..., 

107-00-6  

107-01-7  

107-25-6 

107-31-3 

109-66-0 _ 

109-67-1  

109-92-2  

10^-95-6  _ 

115-07-T 

115-t0-«  

115-11-7  

116-14-3 _. 

124-40-3 

460-19-5  

463-49-0 

463-58-1  

463-82-1  

504-60-9  

557-98-2  ...„ 

563-45-1  

563-46-2 

590-18-1 

590-21-6 

598-73-2  

624-64-6  

627-20-3  

646-04-8 

689-97-4 

1333-74-0  

4109-96-0  

7791-21-1  

7803-62-6 

10025-78-2  

25167-67-3  


Chemical  name 


Ethane _. 

Ettytene  fEViene} 

Acrtylena  |Et»yna| 

Mathytamine  fMathvarnrw) 

P»opane 

Pnipyne(1-Propyna} 

Ethyl  cNoride  [Ethane.  cNoro-]  ... 

Vtnyf  chfcmde  [Ethene.  chloro-]  ... 

Vinyt  tluorkla  (Elhene,  ftuoro-] 

Ettiytamine  [Ethananvne]  

AcotaWuhyde 

EViyi  wiawiaplan  (Ethanelhiol) 

Cyclopropana 

laotulane  Propane.  2-ine»iy4 


teoprop^  chloride  (Prapane.  2-chloro-l 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-4828-7] 

List  Of  Regulated  Substances  fo  A 
Accidental  Release  Prevention  Under 
Section  112(r)  of  the  Clean  Air  Act  as 
Amended;  Risk  Management  Programs 
for  Chemical  Acddent  Release 
Prevention  Under  Section  112(r)(7)  of 
the  Clean  Air  Act  as  Amended 

AGENCY:  Environmental  Protection 

Agency  (EPAl. 

ACTJON:  Supplemental  notice. 

summary:  The  Clean  Air  Act 
Amendments  of  1990,  signed  into  law 
on  November  15, 1990,  include 
provisions  for  chemical  accident 
prevention.  Elsewhere  in  this  issue  of 
the  Federal  Register,  the  Environmental 
Protection  Agency  is  promulgating  the 
list  of  regulated  substances  and 
thresholds  required  under  section  112 
(r)  of  the  Clean  Air  Act  as  amended.  The 
list  and  threshold  quantities  will 
identify  facilities  subject  to  chemical 
accident  prevention  regulations  to  be 
promulgated  under  section  112(r)  of  the! 
Clean  Air  Act  as  amended;  a  proposed 
regulation  for  such  requirements  was 
published  in  the  Federal  Register  on 
October  20, 1993  (58  FR  54190).  In 
promulgating  the  list,  EPA  is  deferring 
action  on  threshold  quantities  for  listed 
flammable  substances  when  used  solely 
for  facility  consumption  as  fuel  (see  58 
FR  5102,  5120,  (January  19, 1993)).  EPA 
requests  additional  public  comment  on 
the  hazards  associated  with  flammables 
used  as  fuel  and  the  appropriateness  of 
the  proposed  exemption.  In  addition, 
EPA  requests  comments  on  the  impacts 
of  proposed  accident  prevention 
requirements  under  section  112(r)(7),  on 
sources  that  would  be  covered  by  the 
requirements  in  the  absence  of  an 
exemption,  and  on  ways  of  reducing  the 
impacts  of  these  requirements. 
Comments  will  be  placed  in  the  dockets 
for  both  the  list  of  regulated  substances 
and  the  chemical  accident  prevention 
regulations. 

DATES:  Comments  must  be  submitted  on 
or  before  March  2, 1994. 
ADDRESSES:  Comments  may  be  mailed 
or  submitted  to:  Environmental 
Protection  Agency.  Attn:  Docket  No.  (A- 
91-74),  room,  1500.  Waterside  Mall,  401 
M  Street  SW.,  Washington.  DC  20460. 
Comments  must  be  submitted  in 
triplicate. 

DOCKET:  Supporting  information  used  in 
developing  both  the  proposed  and  final 
list  rules  is  contained  in  Docket  No.  A- 
91-74.  Supporting  information  used  in 
developing  the  chemical  accident 


prevention  regulations  proposed  rule  is 
contained  in  Docket  No.  A-91-73. 
These  dockets  are  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday  at 
the  address  listed  above.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez  (202)  260-7913. 
Chemical  Emergency  Preparedness  and 
Prevention  Office  (5101).  US 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460.  or 
the  Emergency  Planning  and 
Community-Right-to-Know  Hot  Line  at 
1-800-535-0202. 
SUPPt.EMENTARY  INFORMATION: 

I.  introduction 

A.  Statutory  Authority 

B.  Background 

II.  Use  of  Flammable  Substances  as  Fuel 

A.  Regulatory  History 

B.  Hazards  Information 
C  Regulatory  Impact 

L  Introduction 

A.  Statutory  Authority 

This  notice  is  being  issued  under 
sections  112(r)  and  301  of  the  Clean  Air 
Act  (CAA  or  Act)  as  amended  (42  U.S.C. 
7412(r).  7601). 

B.  Background 

Section  112(r)  of  the  Clean  Air  Act  of 
1990  establishes  chemical  accident 
prevention  provisions  that  focus  on 
chemicals  posing  a  significant  hazard  to 
the  community.  The  intent  of  these 
provisions  is  to  require  facility  risk 
management  practices  that  will  prevent 
chemical  accidents  from  occurring  and 
will  minimize  the  impacts  of  accidents 
that  do  occur.  Section  112(r)(3)  of  the 
CAA  requires  EPA  to  promulgate  an 
initial  list  of  at  least  100  substances 
("regulated  substances")  that  are  known 
to  cause,  or  may  be  reasonably 
anticipated  to  cause,  death,  injury,  or 
adverse  effects  to  human  health  and  the 
environment.  Section  112(r)(5)  requires 
EPA  to  set  threshold  quantities  for  each 
listed  substance.  EPA  is  promulgating 
the  list  of  regulated  substances  and 
threshold  quantities  elsewhere  in  this 
issue  of  the  Federal  Register.  The  list  is 
composed  of  three  categories:  toxic 
substances,  flammable  substances,  and 
explosive  substances.  Threshold 
quantities  for  toxic  substances  range 
from  500  to  20.000  pounds.  For  all 
listed  flammable  substances,  the 
threshold  quantity  is  10.000  pounds, 
and  for  all  explosive  substances,  the 
threshold  quantity  is  5.000  pounds. 

Under  CAA  section  112(r)(7).  the  Act 
requires  EPA  to  promulgate  reasonable 
regulations  and  appropriate  guidance  to 
provide  for  the  prevention  and  detection 


of  accidental  releases  and  for  response 
to  such  releases.  The  accident 
prevention  regulations  will  apply  to 
stationary  sources  that  have  present 
more  than  a  threshold  quantity  of  a 
regulated  substance.  These  regulations 
shall  address,  as  appropriate,  the  use, 
operation,  repair,  and  maintenance  of 
equipment  to  monitor,  detect,  inspect, 
and  control  releases,  including  training 
of  personnel  in  the  use  and  maintenance 
of  equipment  or  in  the  conduct  of 
periodic  inspections.  The  regulations 
shall  include  requirements  for  the 
development  and  submission  of  Risk 
Management  Plans  (RMPs)  by  regulated 
facilities.  The  RMP  shall  include  a 
hazard  assessment,  a  prevention 
program,  and  an  emergency  response 
program.  The  proposed  rule  for  accident 
prevention,  Risk  IVfanagement  Programs 
for  Chemical  Accidental  Release 
Prevention,  was  published  on  October 
20, 1993  (58  FR  54190). 

n.  Use  of  Flammable  Substances  as 
Fuel 

A.  Regulatory  History 

In  the  proposed  rule  to  establish  a  list 
of  regulated  substances  (58  FR  5102. 
5120  (January  19.  1993)).  EPA  proposed 
to  exempt  from  the  10,000-pound 
threshold  determination  flammable 
substances  used  solely  for  facility 
consumption  as  fuel.  The  final  rule 
establishing  a  list  of  regulated 
substances  (see  the  final  rule  published 
elsewhere  in  this  issue)  defers  action  on 
this  exemption.  EPA  plans  to  make  a 
determination  on  the  exemption  before 
or  at  the  time  it  publishes  a  final  rule 
for  risk  management  planning. 

A  number  of  commenters  supported 
the  exemption,  arguing  that  it  is 
appropriate  to  exclude  on-site  storage 
and  use  of  hydrocarbon  fuels  for  what 
were  referred  to  as  "low  risk 
applications"  (e.g..  heating  and  drying). 
Some  commenters  appeared  to  interpret 
the  exemption  to  apply  to  process- 
related  operations,  such  as  process 
heaters;  this  exclusion  was  not  intended 
by  the  Agency.  It  also  was  argued  by 
commenters  that  current  fire  protection 
standards  and  emergency  procedures 
provide  acceptable  means  to  prevent 
accidental  releases  and  minimize  the 
impacts  in  the  event  of  a  release. 

Other  commenters  opposed  an 
exemption  for  facility  consumption  as 
fuel.  These  commenters  argued  that  use 
of  fiammable  substances  for  fuel  is 
probably  responsible  for  more  public 
risk  than  all  other  uses  of  flammables 
combined,  and  that  the  Agency  had  not 
made  hazard-  or  risk-based  arguments  in 
support  of  the  exemption.  These 
commenters  noted  that  the  proposed 
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exemption  would  allow  the  handling  of 
large  quantities  of  listed  flammable 
substances  without  the  development  of 
risk  management  plans. 

The  Agency  currently  lacks 
information  or  evidence  to  demonstrate 
that  the  hazard  and  potential  for  an 
accidental  release  is  different  for  the 
storage,  transfer,  or  use  of  a  flammable 
substance  used  solely  as  fuel  from  the 
storage,  transfer,  or  use  of  the  same 
substance  in  a  chemical  process.  The 
Agency  also  has  data  available  in  the 
docket  indicating  that  flammable 
substances  used  solely  as  fuel  have  been 
involved  in  accidental  releases. 
Therefore,  the  Agency  seeks  comment 
on  the  appropriateness  of  this 
exemption. 

B.  Hazards  Information 

EPA  requests  comments  supported  by 
data  on  the  hazards  associated  with  the 
use  of  EPA-listed  flammable  substances 
as  fuel.  In  particular,  the  Agency  seeks 
data  on  actual  and  potential  off-site 
impacts.  For  example,  EPA  recognizes 
that  serious  hazards  are  associated  with 
propane,  but  would  like  additional 
information  concerning  the  impacts  of 
propane  accidents,  as  related  to  propane 
use  as  fuel,  on  the  public.  EPA  also 
requests  comment  on  whether  a  hazard- 
based  distinction  can  be  made  between 
flammable  substances  used  as  fuel  and 
flammable  substances  otherwise 
regulated  under  the  accident  prevention 
program.  In  particular,  are  the  hazards 
associated  with  handling  flammables  for 
fuel  uses  greater  or  lower  than  the 
hazards  associated  with  using  the  same 
substances  in  industrial  processes 
otherwise  regulated  under  the  accident 
prevention  program? 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  exempted 


under  its  process  safety  management 
standards  "Hydrocarbon  fuels  used 
solely  for  workplace  consumption  as  a 
fuel  *  •  •  if  such  fuels  are  not  part  of 
a  process  containing  another  highly 
hazardous  chemical  covered  by  the 
[process  safety  management]  standard" 
(see  57  FR  6356, 6367  (February  24, 
1992)).  In  part,  OSHA's  expressed 
rationale  was  that  this  type  of  use  did 
not  have  the  same  catastrophic  potential 
to  workers  as  other  uses.  Fuel  storage 
and  handling  may  be  systematically 
different  (due  to  industrial  standards, 
technology,  and  regulation)  than  storage 
and  handling  of  a  substance  for  other 
uses.  EPA  requests  comments  supported 
by  available  data  regarding  whether  the 
use  of  a  flammable  substance  as  a  fuel 
aflects  the  amount  of  the  substance  that 
may  reasonably  be  anticipated  to  cause 
ofT-site  impacts  of  concern  as  a  result  of 
an  accidental  release.  Another  question 
concerns  the  extent  to  which  a  hazard- 
based  distinction  can  be  made  between 
the  EPA-regulated  flammables  and  the 
larger  OSHA  universe  of  flammable 
substances  when  they  are  used  as  fuel. 

C.  Regulatory  Impact 

EPA  requests  additional  information 
on:  (1)  the  kinds  of  substances,  (2)  the 
types  and  number  of  facilities, 
especially  small  businesses,  and  (3)  the 
uses  of  flammables  that  would  be 
afl^ected  by  an  exemption  for  the  use  of 
flammable  substances  as  fuels.  EPA  also 
requests  comment  on  the 
appropriateness  of  the  risk  management 
program  as  described  in  the  proposed 
rule  of  October  20, 1993  (see  58  FR 
54190)  for  this  regulated  universe. 

Comments  are  sought  on  the  extent 
and  effectiveness  of  existing  voluntary 
and  regulatory  programs  that  may 


reduce  hazards  associated  with  the  use 
of  flammables  as  fuel,  as  well  as  the 
degree  to  which  such  requirements 
accomplish  the  same  goals  (e.g., 
availability  of  information  to  Uie  public) 
as  the  proposed  chemical  accident 
prevention  program  and  plans.  For 
instance,  information  on  the  OSHA 
process  safety  management  standard 
and  on  fire  protection  measures  and 
emeigencY  procedures  at  the  state  and 
local  level  is  reouested.  As  OSHA  noted, 
the  OSHA  standards  for  flammable  and 
combustible  liquids  and  liquified 
petroleum  gases  addr&ss  flammables 
used  as  fuel  (see  57  FR  6367).  Do  these 
standards  fulfill  particular  aspects  of 
EPA's  proposed  program,  such  as  the 
prevention  program  element? 

EPA  also  seeks  comment  on  ways  to 
reduce  the  impact  of  the  risk 
management  plaiming  regulations  on 
users  of  flammables  as  fuel  if  the 
Agency  determines  that  an  exemption  is 
not  warranted.  Alternatives  include  the 
use  of  model  RMPs  to  assist  facility 
owners  and  operators  and  streamlined 
procedures  for  meeting  accident 
prevention  program  and  plan 
requirements.  EPA  solicits  comments  on 
the  wav  in  which  such  approaches  can 
be  implemented  and  on  specific 
components  of  the  risk  management  and 
plan  requirements  that  are  anticipated 
to  place  significant  burdens  on  small 
business. 

List  of  Subjects 

Environmental  protection. 

Dated:  January  14, 1994. 
Carol  M.  Browmer, 
AdministTotor 

[FR  Doc.  94-1557  Filed  1-28-94;  8:45  am] 
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Environmental 
Protection  Agency 

40  CFR  Part  136 

Preparation  of  Guidelines  Establishing 
Test  Procedures  for  the  analysis  of 
Pollutants  Under  the  Clean  Water  Act: 
Technical  Amendments;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136  ' 
[FRL-4828-0] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act; 
Technical  Amendments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  technical 

amendments. 

SUMMARY:  This  action  under  the  Clean 
Water  Act  (CWA)  section  304(h)  amends 
40  CFR  part  136  to  add  clarifying 
footnotes  to  the  Usts  of  approved  test 
procedures,  update  method  citations  in 
Tables  LA.  IB.  IC.  ID.  and  IE,  to  amend 
the  incorporation  by  reference  section  of 
the  regulation  accordingly,  and  to 
correct  certain  typographical  errors  and 
omissions  in  the  Technical 
Amendments  appearing  in  the  Federal 
Register,  of  October  8.  1991. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  January  31,  1994. 
The  incorporation  by  reference  of  the 
publications  listed  in  this  notice  are 
approved  by  the  Director  of  Federal 
Register  as  of  January  31,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  J.  Lichtenberg  Environmental 
Monitoring  Systems  Laboratory.  Office 
of  Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268,  Telephone 
Number:  (513)  569-7306. 
SUPPLEMENTARY  INFORMATION: 

I.  These  technical  amendments 
update  and/ar  correct  errors  and 
inadvertant  omissions  in  the  references 
to  analjftical  methods  already  approved 
under  section  304(h)  to  the  current 
editions  published  by  EPA,  U.S. 
Geological  Survey,  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater  (Standard  Methods),  the 
American  Society  for  Testing  and 
Materials  (ASTM),  and  the  Association 
of  Official  Analytical  Chemists  (AOAC) 
International.  No  new  methods  are 
introduced.  EPA  has  carefully  reviewed 
each  approved  method  for  substantive 
changes  between  the  current  editions 
and  the  previously  approved  editions. 
Methods  cited  in  this  amendment  that 
were  not  previously  cited  are 
substantively  the  same  as  the  approved 
EPA  method  and/or  were  derived  from 
the  EPA  method. 

II.  The  Standard  Methods  references 
in  Tables  lA,  IB,  IC,  ID.  and  IE  are 
generally  updated  to  the  18th  Edition  by 
today's  notice.  Each  approved  method 


was  carefully  reviewed  for  substantive 
changes  between  the  17th  and  IBjlh 
editions.  With  the  exception  of  the 
Turbidimetric  Method  for  Sul&te.  the 
18th  edition  methods  were  found  to  be 
technically  equivalent  to  the  approved 
17th  edition  methods.  Therefore,  we  are 
updating  the  Standard  Methods 
citations  to  the  18th  edition  for  all  but 
the  Turbidimetric  Method  for  Sulfate 
which  will  continue  to  be  cited  to  the 
15th  edition.  The  list  of  references 
incorporated  into  this  regulation 
continues  to  cite  the  14th  edition  for 
phenols  by  manual  distillation  and 
colorimetric  determination. 

in.  References  in  Tables  lA.  IB,  IC,  ID, 
and  IE  to  the  American  Society  for 
Testing  and  Materials  (ASTM),  AOAC 
International  and/or,  U.S.  Geological 
Survey  (USGS),  have  also  been  updated 
and  corrected  where  appropriate  to  the 
most  recent  editions.  Several  ASTM 
methods  are  no  longer  cited  because 
they  have  been  discontinued  by  ASTM 
and  are  not  included  in  the  1993 
Standards  book. 

rv.  Table  n — Required  Containers, 
Preservation  Techniques,  and  Holding 
Times  is  amended  as  follows:  Quartz 
glass  is  added  to  the  list  of  sample 
containers  for  boron  and  silica. 
Borosilicate  glass  containers  are  not 
acceptable  when  samples  are  to  be 
analyzed  for  these  two  parameters. 

Phosphoric  acid  is  added  as  an  option 
for  preserving  samples  which  are  to  be 
analyzed  for  organic  carbon.  Previously 
approved  methods  for  organic  caiimn, 
published  by  Standard  Methods  use 
phosphoric  acid  for  this  purpose. 

V.  The  remaining  amendments  in  this 
notice  are  very  minor  and  are  typo- 
graphical or  editorial  in  nature.  The 
parts  of  Tables  lA,  IC  and  ID,  and 
certain  notes  to  Tables  IB  and  IC  where 
reference  updates,  corrections,  and 
clarifications  have  been  made  are 
reprinted  in  this  notice  for  the 
information  and  use  of  the  regulated 
community.  Tables  IB  and  IE  have  been 
reprinted  in  their  entirety  for  the 
convenience  of  the  user. 

Unless  otherwise  indicated  in  this 
notice,  the  methods  contained  in  the 
Standard  Methods  18th  edition  and  the 
ASTM  Standards  are  previously 
approved  methods  that  were  reballoted 
without  technical  change  or  were  not 
reballoted.  Any  changes  are  editorial, 
typographical,  or  grammatical. 

V.  Regulatory  Requirements 

A.  Executive  Order  12866 

For  Executive  Order  12866,  EPA  must 
judge  whether  a  regulation  is  "major" 
and,  therefore,  requires  a  regulatory 
impact  analysis.  EPA  has  determined 


that  these  technical  amendments  are  not 
major  as  they  will  not  result  in  an  effect 
on  the  economy  of  $100  million  or 
more,  a  significant  increase  in  cost  or 
prices,  or  any  of  the  effects  described  in 
the  Executive  Order.  These  amendments 
simply  specify  analytical  techniques 
which  may  be  used  by  laboratories  in 
measuring  concentrations  of  certain 
analytes  and,  therefore,  have  no  adverse 
economic  impacts. 

B.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act,  5 
U.S.C.  553  (b)(B).  authorizes  an  agency 
to  forego  notice  and  comment 
rulemaking  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  EPA  believes  Uiat  public 
comment  on  the  foregoing  technical 
amendments  is  unnecessary  because  the 
updates  to  method  references  do  not 
change  the  methods  contained  therein. 
In  publishing  the  new  editions  of  their 
test  protocols.  ASTM  and  Standard 
Methods  have  balloted  these  methods 
for  reapproval  without  technical  change 
or  the  methods  were  republished  as 
unballoted.  Additionally,  the 
typographical  errors  corrected  in  the 
CFR  do  not  amend  substantive 
requirements.  Therefore,  notice  and 
public  procedure  is  unnecessary  and 
does  not  apply  to  this  technical 
amendment  notice. 

C.  Regulatory  Flexibility  Act 

This  amendment  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  602  et  seq.) 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
procedures  cited  in  this  rule  give  all 
laboratories  the  flexibility  to  use  these 
procedures  or  already  approved 
alternative  procedures. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  request  for 
information  activities  and.  therefore,  no 
information  collection  request  (ICR)  was 
submitted  to  the  office  of  Management 
and  Budget  (OMB)  for  review  m 
compliance  with  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

Lists  of  Subjects  in  40  CFR  Part  136 

Incorporation  by  reference.  Water 
pollution  control. 

Dated:  January  13, 1994. 
Gary  J.  Foley, 

Acting  Assistant  Administrator,  Office 
Research  and  Development  (8101). 

40  CFR  part  136  is  amended  as 
follows: 
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PART  136— [AMENDED] 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

AuthoritT:  Sees.  301,  304(h),  307,  and 
501(a)  Pub.  L  95-217,  Stat.  1566,  et  seq.  (33 
U.S.C  1251,  et  seq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  In  §  136.3,  paragraph  (a)  is 
amended  as  follows: 

a.  In  Table  LA  by  revising  the  heading, 
by  revising  entries  1  and  2  and  by 
revising  footnote  3. 

b.  By  revising  Table  IB. 


c.  In  Table  IC  by  revising  the  heading 
and  by  revising  entries  1,  2,  5,  8,  9, 10, 
11,  12.  32,  33,  37,  54,  58,  59,  64,  67,  69, 
84,  and  86  and  Table  IC— Notes  5,  6. 
and  7. 

d.  In  Table  ID  by  revising  the  heading 
and  by  revising  entries  8.  9, 10. 12, 13. 
15,  36  and  41. 

e.  By  revising  Table  IE. 

3.  In  §  136.3,  paragraph  (b)  is 
amended  as  follows: 

a.  By  removing  reference  9  and 
redesignating  references  10  through  33 
as  9  through  32,  and  by  revising 


reference  6  and  newly  designated 
reference  10.  , 

4.  In  §  136.3  paragraph  (e)  is  amended 
as  follows: 

a.  In  Table  II  by  revising  the  entry  for, 
•3.  5-8, 12. 13.  19.  20.  22.  26.  29,  30. 
32-34.  36.  37.  45.  47,  51,  52.  58-60.  62. 
63.  70-72.  74.  75.  Metals,  except  boron, 
chromium  VI  and  merau^.";  by  revising 
entries  42  and  61;  by  adding  entry  10  in 
numerical  order;  and  by  revising  Table 
II— Note  4. 

S13«.3    Mentlflcadon  ol  twt  procMlures. 


Table  ia.— List  of  Approved  Biological  Test  Procedures 


Parameter,  units  and  method 

Method* 

Reference  (trwthod  No 

or  page) 

EPA  2 

Standard  meth- 
ods 18th  Ed. 

ASTM 

USGS3 

Bacteria: 

1.  Colitorm  (fecaO. 
per  100  ml. 

number 

in  prea- 
number 

• 

MPN,  5  tube,  dilution  or,  mem- 
brane filter  (MF)<,  single  step. 

MPN,  5  tube.  3  dilution;  or, 
MF«.  single  steps. 

• 

p.132 
p.  124 
p.132 
p.  124 

• 

92210 

9JWD                     

9221 C 

9222D                      

B-0060-85. 

2.  Colifomi  (fecal) 

ence  of  chlorine, 

per  100  mt 

• 

• 

• 

• 

'  The  mettxxJ  used  must  be  specified  when  results  are  reported. 

;,Z^c^-  ^■^■•^^^-  Win'ef.  eds.  1978.  "Mircobwiogtcal  Methods  for  Monitoring  the  Environment.  Wafer  and  Waste".  Environmental  Mon- 
rtoring  Systems  Laboratory,  U.S.  Environmental  Protection  Agency.  EPA-60a/8-7&-017.  =  »  »  «  »»««!>io     cnvironmeniai  won- 

aBrrtton  LJ..  and  P.E.  Greeson,  eds.,  1989.  "Methods  for  Collection  and  Analysis  of  Aquatic  Biological  and  Miaobokxjical  Sarrwles  "  Tech- 
rXH^nfL^fP.^'^r  Irrvest^tjons  of  the  U^Geolog^al  Survey.  Techn^es  of  Water  Resources  lnvesS^B«)r5^gS>«er^4 
LaboratoQ^  Analysis,  U.S.  Geolooical  Survey,  U.S.  Department  of  Interior.  Reston.  Virgin4a  ^        ■  ->•  ^  »♦*«=.  n-,. 

e:tr^a^Z^l^^:^i2llerJ^tS:rgr^''''  ""^'^  "^  "^  manufacturer  to  fully  retain  organisms  to  be  cumvated.  and  to  be  free  of 

r  *(^^to^r  solv'*^''  technique  usually  yields  low  and  variable  recovery  from  chlorinated  wastewaters,  the  Most  Probable  Number  method  wtd  be 

Table  IB.— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and  method 


RefererK*  (method  number  or  page) 


EPA'.ss 


1.  Acidity,  as  CaCO],  mg/L: 

Electrometric   endpoint   or    phenolphthalein 
endpoint 

2.  Alkalinity,  as  CaCOj,  mg/L: 

Electrometric  or  Colorimetric  titration  to  pH 
4.5,  manual  or  automated. 

3.  Aluminunv- Total*.  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration  3« 

AA  furnace  

Inductively  Coupled  Plasma/Atomic  Emission 
Spectrometry  (ICP/AES)  3«. 

Direct  Current  Plasma  (DCP)38 

Colorimetric  (Eriochrome  cyanine  R) 

4.  Ammonia  (as  N),  mg/L: 

Manual  distillation  (at  pH  9.5) «,  followed  by  . 

Nesslenzation 

Titration  

Electrode  ..„ 

Automated  phenate,  or 

Automated  electrode 

5.  Antimony— Total*,  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration  36  


305.1 


310.1 
310.2 


202.1 

202.2 

*  200.7 


Std.  methods 
18th  Ed. 


350.2 
3502 
350.2 
350.3 

350.1 


2310  B(4a) 

> 

2320  B  

3111  D 
3113B 
3120  B 


3500-A1  D 

4500-NH,  B 
4500-4^H,  C 
4500-NH,  E 
4500-NHj  F  Of 

G 
45OO-NH3  H 


ASTM 


D 1067-92 


D1067-92 


204.1     3111  B 


USGS2 


D4 190-82(88) 


D1426-89(A) 
D142&-89(B) 


M 030-85 
1-2030-86 


1-3051-85 


I-3S20-85 


1-4523-85 


Other 


973.43.3 


Note  34. 


973.49.3 
973.49.3 


Note  7. 
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Table  IB.— Ust  of  approved  Inorganic  Test  PROCEOURES-Continued 


Parameter,  units  and  method 


AA  furnace  

ICP/AES36 ._ _ ™;Z 

6.  Arsenic— Total*,  mg/L 

Digestion*  followed  tjy ..... 

AA  gaseous  hydride 

AA  fumace  

ICP/AES36.  or '"'""'"Z 

Cotorimetric  (SDDC)  

7.  Barium— Total*.  mg/U  Digestion*  followed  by: 

AA  direct  aspiration  M 

AA  fumace _ „ 

ICP/AES  M  

DCPM ] 

8.  Beryllium— Total*.  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration 

AA  fumace „ „.„. 

ICP/AES 

DCP.  or  ".'" 

Cotonmetric  (aluminon) 

9.  Biochemical  oxygen  demand  (BOD  3),  mg/L: 

Dissolved  Oxygen  Depletion 

10.  Borons^- Total.  mg^L: 

Colorimetric  (curcumin) 

ICP/AES,  or 

DCP ZZ 

11.  Bromide,  mg/L 

Titrirr>etric,  or 

12.  Cadmium— TotaJ*.  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration  » 

AA  fumace 

ICP/AES  36  

DCP36 !."!!!."!!."! 

Voltametry",  or 'Z.'Z 

Colorimetric  (Dithizorw)  .'!!!"".'! 

13.  Calcium— Total*.  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration 

ICP/AES 

DCP.  or  „ "Z 

Titrimetric  (EDTA)  "" 

14.  Cartxmaceous  biochemical  oxygen  demand 
(CBODj),  mg/Li2: 

'     Dissolved  Oxygen  Depletion  with  nitrification 
inhibitor. 

15.  Chemical   oxygen   demand   (COD).    mg/L; 
Titrimetric,  or. 

Spectrophotometric.  manual  or  automated   . 

16.  Chloride,  mg/L 

Titrimetric  (silver  nitrate)  

gr  (Mercuric  nitrate) Z 
olorimetric.  maniai  or „, , ,..„„, 

Automated  (Ferricyanide)  .™ 


17.  Chlorine— Total  residual,  mg/L;  Titrimetric: 

Amperometric  direct 

lodometric  direct  J 

Black  titration  ether  end^xMnt '»  or 

DPD-FAS """ 

Spectrophotometric,  DPD  ZZ.. 

Or  Electrode """ 

18.  Chromium  VI  dissolved,  mg/L;  0.45  micron  fil- 
tration followed  by: 

AA  chelation-extraction  or 

Colorimetric  (Diphenylcartazide) „ 

19.  ChromiurT>— TotaJ *,    mg/L;    Digestion*   fol- 
lowed by: 


Reference  (method  numtjer  or  page) 


EPA'.3J 


204.2 
5  200.7 

206.5 
206.3 
2062 
6200.7 
206.4 


Std.  methods 
18th  Ed. 


3113  B 
3120  B 


314B4.d 
3113  B 
3120  B 
3500-AsC 


208.1 

208.2 

6200.7 

3111  D 
3113B 
3120  B 

210.1 

210.2 

6200.7 

3111  D 
3113  B 
3120  B 

405.1 

212.3 
6200.7 

3500-BeD 

5210  B 

4500-BB 
3120  B 

320.1 


213.1 

213.2 
6200.7 


215.1 
6200.7 


215.2 


3111  B  or  C 

3113B 
3120  B 


3500-CdD 


3111  B 
3120  8 


410.1 
410.2 
410.3 
410.4 


325.3 


325.1  or 
325.2 


3500-CaD 

5210  B 
5220  C 


5220  0 

4500-C1  B 
4500-C1  C 


330.1 
330.3 
330.2 
330.4 
330.5 


218.4 


4500-C1  E 


4500-C1  D 
4600-C1  B 
450(>-Cl  C 
4500-C1  F 
4500-C1  G 


3111  C 
3500-<:rD 


.^ 


ASTM 


D2972-88<B) 
D2972-88(C) 

D2972-88(A) 
04382^1 


D3645-84(88)(A) 
D3645(88)(B) 

D4 190-82(88) 


D1252-88(A) 

D1252-88(B) 

D512-89(B) 
D512-89(A) 

D  1253-86(92) 


D1687-92(A) 


USGS2 


M062-85 

1-3060-85 
1-3084-85 


1-3095-85 


D4 190-82(88) 
D1246-82(88)(C) 

D3557-90(A  or  B) 

D3557-90(D) 

D4 190-82(88) 
D3557-90(C) 

D511 -92(B) 
D51  i-^2(A) 


1-1 578-78  a 
1-3112-85 


1-1125-85 


1-3135-85  or  I- 
3136-85 

1-1472-85 


1-3152-85 


1-3560-85 
1-3562-85 

1-3561-85 

1-1183-85 
1-1184-85 
1-1187-85 
^•21 87-85 


Other 


Note  34. 


Note  34. 
973.443.  p.  17.» 

r4ote34. 
P.S44.10 

974.273.  p.37». 
Note  34. 


Note  34. 


973.463.  p.  179. 
Notes  13  or  14. 
973.51  3. 


1-1232-85 
1-1230-85 


Note  16. 
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Table  ib.--Ust  of  Approved  Inorgakwc  Test  Procedures— Continued 


Parameter,  units  and  method 


AA  direct  aspiration  se ^ 

AA  chelation-extraction 

AA  furnace  _ 

ICP/AES  3« ^ 

DCPM,  or  _ 

Coiorimetric  (Diphenylcartjazide) 

20.  Cotjatt— Total*,  mg/L;   Digestion 4  followed 
by: 

AA  direct  aspiration 

.^A  furnace  

ICP/AES _ 

Dcp ; 

21.  Color  platinum  cobalt  units  or  dominant 
wavelengtti,  hue.  luminance  purity: 

Colorimetrk:  (ADMI).  or „ ^. 

(Platinum  cobalt),  or 

Spectrophotometric 

22.  Copper— Total*.  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration  ^ 


AA  furnace „., 

ICP/AES  38 

DCP3«.  or 


Colorimetric  (Neocuproine)  or 

(Bicinchoninate)  ^ 

23.  Cyanide— Total,  mg/L 

Manual  distillation  with  MgOj  foflowed  by  .... 
Titrimetric,  or 

Spectrophotometric,  manual  or 

Automotedso _ 

24.  Cyanide  amenable  to  chlorination,  mg/L 
Manual  distillation  with  MgCh  foOowed  by 

titrimetric  or  Spectrophotometric. 

25.  Fluoride— Total,  mg/L 

Manual  distillation  •  followed  by _ 

Electrode,  manual  or 

Automated ^..... _.„_ 

Colorimetric  (SPADNS)  .„ 

Or  Automated  complexone  or „ 

26.  Gold— total*.  mg/L;  Digestion*  followed  by: 

AA  direct  aspiration 

AA  furnace,  or  ^ 

DCP _ 

27.  Hardness— Total,  as  CaCO],  mg/L 

Automated  colorimetric  

Titrimetric  (EDTA),  or  Ca  plus  Mg  as  their 

cartx>nates,  by  inductively  coupled  plasma 
or  AA  direct  aspiratioa  (See  Parameters 
13  and  33) 

28.  Hydrogen  ion  (pH),  pH  units: 
Electrometric  measurement,  or 

Automated  electrode 

29.  Iridium— Total*,  mg/L  Digestion*  followed 
by: 

AA  direct  aspiration  or 

AA  furnace 

30.  Iron— Total*,  mglU,  Digestion*  followed  by: 

AA  direct  aspiration  30 

AA  furnace  « _ ....„...„„ 

ICP/AES  3« 

DCP3«,  or  

Colorimetric  (Phenanthroine)  

31.  KjekJaN  Nitf09er>— Total,  (as  N).  mg/L 
Digestion  and  distillation  foltowed  by 


Titration „., 

Nesslerization ... 


EPA  MS 


218.1 

218.3 

218.2 

6200.7 


219.1 

219.2 

6200.7 


110.1 
110.2 
110.3 


220.1 

220.2 
»2O0.7 


Reference  (method  number  or  page) 


Stlmefihods 
18th  Ed. 


3111  B 
3111  C 
3113  B 
3120  B 


3^336.3 
3' 335.3 

335.1 


3500-CrD 


3111  BorC 
3113B 
3120  B 


2120  E 
2120  B 
2120C 


3111  BorC 


340.2 


340.1 
340.3 

231.1 
2312 


130.1 
1302 


150.1 


3113  B 
3120  B 


3500-CuO 
orE 

4500-CNC 
4500-CND 
4500-CNE 


4500-CNG 


4500-F-B 
4500-F-  C 


4500-F- 
4500-F- 

3111  b' 


D 

E 


235.1 
2352 

238.1 

23&2 

5200.7 


351.3 

351.3 
351.3 


2340  C 


4500-H*  B 


3111  B 


3111  BorC 
3113  B 
3120  B 

350(NFeD  

4500-NH3Bor 

C 
4500-NH3E 
4500-WHJC 


ASTM 


D1687-92(B) 
D1687-92(C) 
D419(>-«2(88) 


D3558-g0(A  or  B) 
D3558-90<C) 

D4 190-62(88) 


USGSa 


1-^236-65 


1-^3239-65 


Dl688-90(AorB) 
D168&-90(C) 
D4 190-82(88) 


D2036-91(A) 
203&-91(B) 

D1179-88(B) 
Dii'79^A)" 


M250-65 


>-«270-«5  or  I- 
3271-65 


1-3300-65 


D1 126-86(92) 


Dl293-84(90)  (A  or 
B) 


1-4327-85 


1-1338-85 


1-1586-65 


Other 


974273. 

Note  34. 

p.37«. 
Note  34. 
Note  18. 

974273.  p.37». 

Note  34. 
Note  19. 

p.22.» 


Dl068-90(AorB) 
D1 068-90(0 

04190-82(88) 
D106&-90(D) 

D3590-89(A) 

D3590-89<A) 
D3590-69(A) 


1-3381-65 


t4ote34. 
973.526.9 

973.41.3 
Note  21. 


97427.3 


Note  34. 
Note  22. 


973.48.3 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parametef .  units  and  method 


Reference  (method  number  or  pa^) 


EPAI.M 


Std.  methods 
18th  Ed. 


ASTM 


USGS* 


Other 


Electrode 


Automated  phenate  cotorimetnc 

Semnautomated  block  digestor  cotorimetnc, 

Of. 

Manual  or  btock  digestor  Potentiometric  

32.  Lead — Total  *,  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration  3e 

AA  furnace  

ICP/AES3«  

DCP  30 

Vottametry'i.  or  — 

Cotorimtric  (Dithizone)  

33.  Magnesiun>— Total *,  mglU  Digestion*  fo^ 
lowed  by: 

AA  direct  aspiration 

ICP/AES 

DCP.  or 

Gravimetric 

34.  Manganese — ^TotaM,  mg/L;   Digestion*  fol- 
lowed t}y: 

AA  direct  aspiration  3« 

AA  furnace  .. v ......~.. 

ICP/AES  3« ^ 

DCP3«  or  

Colorimetric  (Persulfate),  or „..„.. 

(Periodate)  

36.  Mercury— Total*,  mg/L 

Cold  vapor,  manuai  or 

Automated 

36.  Mo»ytxJenurr>— Total  *,  mg/L;  Digesfon*  fol- 
lowed by: 

AA  direct  aspiration 

AA  furnace 

ICP/AES 

DCP 

37.  Nickel— Total*,  mg/L;  Digestion*  followed  by: 

AA  direct  aspiration 

AA  furnace  

ICP/AES  M  

DCPM,  or  

Colorimetric  (heptoxime) 

38.  Nitrate  (as  N).  mg/L: 

Colorimetric  (Brucine  sulfate),  or  Nitrate-ni- 
trite N  minus  Nitrite  N  (See  parameters  39 
and  40). 

39.  Nitrate-nitrite  (as  N).  mg/L: 

Cadmium  reduction.  Manual  or  

Automated,  or  

s       Automated  hydrazine  .„ 

40.  Nitrite  (as  N),  mg/L;  Spectrophotometric: 

Manual  or 

Automated  (Diazotization) 

41.  Oil  and  grease — Total  recoverable.  mg/L: 

Gravimetric  (extraction) 

42.  Organic  carbon— Total  (TOC),  mg/L: 
Combustion  or  oxidation 

43.  Organic  nitrogen  (as  N),  mg/L: 

Total  Kjeldahl  N  (Parameter  31)  minus  am- 
monia N  (Parameter  4). 

44.  Orthophosphate  (as  P),  mg/L  Ascorbic  acid 
mettxxj: 

Automated,  or  

Manual  single  reagent  

Manual  two  reagent  

45.  Osmiunv— Total.*  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration,  or  


351.3 

351.1 
351.2 

351.4 

239.1 

239.2 

6200.7 


242.1 
»200.7 


243.1 

243.2 

»  200.7 


245.1 
245.2 


246.1 

246.2 

s  200.7 


249.1 

249.2 

s  200.7 


352.1 


353.3 
353.2 
353.1 

354.1 


413.1 
''415.1 


365.1 
365.2 
365.3 


252.1 


4500-NHJFor 
G 


3111  B  or  C 
3113  B 
3120  B 


3500-PbD 


3111  B 
3120  B 


3500-MgD 


3111  B 
3113  B 
3120  B 


3500-MnD 


3112  B 


3111  D 
3113  B 
3120  B 


3111  B  or  C 
3113  B 
3120  B 

350CMNiO 


4500-NOJE 
4500-NO3F 
4500-NOJH 


5520  B 
5310B.  C.  orD 


4500-PF 
4500-PE 


3111  D 


3590-89(B) 

D359-e9(A) 

D3559-90(A  or  B) 
D3559-90(D) 

D4 190-82(88) 
D3559-90(C) 


D511 -92(B) 


D85&-90(A  or  B) 
D858-90(C) 

D4190-«2(88) 


D3223-91 


D1886-90(A  or  B) 
D1 886-90(0) 

D4 190-82(88) 


D3867-90(B) 
D3867-90(A) 


D2579-85(A  or  B) 


D515-88(A) 


1-4551-788 


1-3399-85 


1-3447-85 


1-3454-85 


1-3462-85 


1-3490-85 


1-3499-85 


1-4545-85 


45OO-N02 


1-4601 -65 


974.27.3 
Note  34. 

974.27.3 
Note  34. 

974.27.3 


Note  34. 
920.203.3 
Note  23. 

977.22.3 


Note  34. 


Note  34. 


973.503,419 
D 1',  p.28.9 


Note  25. 


973.473  p.  14.2* 


973.563 
973.553 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  an#  method 


AA  furnace  „ 

46.  Oxygen,  dissolved,  mg/L: 

Winkler  (Azide  nrxxSfication),  or 

Electrode 

47.  Palladium— Total,*  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiration,  or 

AA  furnace  „ 

DCP 

48.  Pherx)ls,  mg/L 

Manual  distillations* 

Followed  by: 

Colorimetric  (4AAP)  manual,  or ., 

Automated  ^» 

49.  Phosphorus  (elemental),  mg/L: 

Gas-liquid  chromatography 

50.  Phosphorus — Total,  mg/L: 

Persutfate  cfigestion  followed  t>y  .. 

Manual  or „ 

Automated  ascorbic  acid  reduction  

Semi-automated  block  digestor 

51.  Platinun>— Total,*  mg/L;  Digestion*  followed 
by: 

AA  direct  aspiratk)n „ 

AA  furnace ~ 

DCP 

52.  Potassium— Total.*  mg/L;  Digestion*  folknved 
by: 

AA  direct  aspiration . . ....... 

ICP/AES 

Flame  photometric,  or 

Cotormetric 

53.  Resklue— Total.  mg/L 

Gravimetric,  103-105* 

54.  Residue— fitterabte.  mg/L 

Gravimetric,  180"  ...._ 

55.  Residue— nortfitterable  (TSS),  m^l: 
Gravimetric.  103-105*  post  washing  of  resi- 
due. 

56.  Residue— settleable,  mg/L 

Votumetric.  (Imhoff  cone),  or  gravimetric  

57.  Residue— Voiatiie.  mg/L 

Gravimetric,  550* 

58.  Rhodiunr>— Total,*  mg/L  Digestion*  followed 
by: 

AA  direct  aspiration,  or 

AA  furnace 

59.  Ruthenium— Total.*   mg/L    Digestion*   fot- 

Ibwed  t)y: 

AA  direct  aspiratk)n,  or „ 

AA  furnace 

60.  Seleniunv- Total.*  m^;  Digestion*  folk>wed 
by: 

AA  furnace  

ICP/AES,M  or  

AA  gaseous  hydride 

61.  Silica  37— Dissolved,  mg/L  0.45  micron  filtra- 
tion folk>wed  by: 

Cotorimetric,  Manual  or 

Automated  (MolytxlosiiKate).  or 

ICP 

62.  Silver— Total.*  mg/L;  Digestk)n*»  followed 
by: 

AA  direct  aspiration 

AA  fumace 

ICP/AES 

DCP „...„ 

63.  Sodiunv— Total.*  mg/L  Digestion*  followed 
by: 


Reference  (method  number  or  page) 


EPA'. 35 


252.2 

360.2 
360.1 


253.1 
253.2 


420.1 

420.1 
420.2 


365.2 
365.2  or 
365.3 
365.1 
365.4 


255.1 
255.2 


258.1 
6200.7 


160.3 
160.1 
160.2 

160.5 
160.4 


265.1 
265.2 


267.1 
267.2 


270.2 
6200.7 


370.1 
626d!7 


272.1 

2722 

6200.7 


Std.  methods 
18th  Ed. 


4500-OC 
4500-0-G 


3111  B 


4500-PB,5 
4500-PE 

-4500-PF 


3111  B 


3111  B 
3120  B 
3500-KD 


2540B 
2540C 
2540  D 

2540T 


3111  B 


3111  B 


3113  B 
3120  6 

3114  B 


4500-^D 
31208 


3111  BorC 
3113  B 
3120  B 


ASTM 


D888-92(A) 
D888-92(B) 

Dsis^'iA) 
D5i'5^'(B) 


USGS2 


■1-1575-78 
«V1 576-78 


14600-85 


1-3630-65 


D3859-88(A) 
D85&-d8 


1-3750-85 
1-1750-85 
1-3765-85 

1-3753-85 


1-3667-85 


M 700-85 
1-2700-85 


1-3720-85 


Other 


973.45B.3 

p.S27.'0 
p.S28.'o 
Note  34. 

Note  27. 

Note  27. 

Note  28. 
973.55.3 

973.56.3 


Note  34. 
973.53.3 
317  B." 


974.273.  p.  37 .» 
Note  34. 
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Parameter,  units  and  method 


Table  la— Ust  of  Approved  Inorganic  Test  PHOCEDURE&-Cominued 

Reference  (mettHxl  number  or  page) 


AA  duBCt  aspiration 

ICP/AES 

DCP,  or 


Flame  photometric 

64.  Specific    conductance,    micromhos/cm    at 
25'C: 

Wheatstooe  bridge 

65.  Sulfate  (as  S0«),  m^- 

Automated  colofimetric  (barium  chlorantete) 
Gravimelric  ._ 

Turbidimetric,  or  ......„„„ ^ _ 

66.  Sulfide  (as  S),  mg/L:     "" 

Titrimetric  (iodine),  or ^ 

Colorimetric  (methyiene  blue) 

67.  Sulfite  (as  SO,).  mg/L: 

rurimeWc  (iodineHodate)  

68.  Surfactants,  m^ 

Cotorimetric  (methylene  blue) 

69.  Temp«ralu«.  *C: 

Thermometric „ ...^ 

70.  ThaHiunfv-Total.*  mgO^  Digeiion*  followed 
by: 

AA  direct  aspiration 

AA  furnace 

ICP/AES,  or "ZZl 

71 .  Tin— Total.*  mgrt^  Digestion  *  followed  by: 

AA  (Srect  aspiration 

AA  fumace.  or „ 

ICP/AES _ „~"'.'....'.ZZ 

72.  Titanium— Total.*  mgO;  DIgwtioo*  followed 
by: 

AA  dffect  aspiration ^ 

AA  furnace 

DCP „^ „ 

73.  TufbJdHy,  NTU:~ 

Nephelometric _„ 

74.  Vanadkjm— Total,*  mg/L;  Digestion*  followed 
by: 

AA  dffect  aspiration 

AA  furnace  ...._..„....„.„ 

ICP/AES '~"''~'"~"~""''l 

,DCP,  or  _ ZZZ'Z 

Colorimetric  (Gallic  add)  _ 

75.  Zino— Total *,  mg/L;  Digestion*  followed  by: 

AA  direct  aspiration  a* 

AA  furnace  ...._ ^ ZZl 

ICP/AES  M  

DCP.M  or _ !I.I.""."r 

Colorimetric  (Dwiizone)  or "."  ™1"I~1"ZI 
(Zircon)  _ _ 


EPAI.M 


273.1 
5200.7 


120.1 

375.1 
375J 

375.4 

376.1 
376.2 

377.1 

425.1 

i7ai 


279.1 

279.2 

6200.7 

282.1 

282.2 

6200.7 


283.1 
283.2 


Std.  methods 

16th  Ed. 


3111  B 
3120  B 

35cb  ria  D 


2510  8 


ASTM 


450(>-SO«- 
or  D 


JC 


4500-S-J  E 
4500-S-JD 

450O-6O}-2B 


180.1 


286.1 

286.2 

6200.7 


5540C 


2550B 


3111  B 

3120  B 

3111  B 
3113  B 


3ino 


USGSz 


1-3735-86 


01 125-91  (A) 


516-90 


D2330-88 


1-1780-85 


Other 


k3840-B5 


289.1 

289.2 

6200.7 


2130  B 


3111  D 
3120  B 


3500-V  D .... 

3111  BorC 

3120  B 

35ob-ZnE" 
3500-ZnF 


TaWe  IB  notes: 

'  [^JS®^2?,  tof  Chemical  Analysis  of  Water  and  Wastes" 


01889-88(A) 


D4 190-62(88) 


01691-90  (A  or  B) 


04190-82(88) 


1-3850-786 


973.54.* 
Note  34. 


973.40.3 


d2&54.3 
426C.30 


Nol»32. 


1-3860-66 


1-3900-85 


Note  34. 


Note  34. 


974.27spt37.» 


Note  34. 
Note  33. 


ci-««rEJ;«. -r-^'|S!^(^^  Environmental  Monttoring  System,  Laboratory^Jin- 


)ned  mat  tiis  mild 

tsure  that  all  organ 

d  making  certain  tl 

s  vigorous  digestio 

n  unavaiiabta  for  a 

y.  selenium,  silver  


^'i'T^''-^^^^'^^''^^^^  "^  hydrochtoric 

"^'L^":^  P^°e^«  1  !°..'?.?f"Ptoy«<J,  j  is.necessary  to  ensore  that  J^ZS^ko^^ 

3  timec 
>ver,  vi< 

certain  elements  such  as'  antitnonv' e^i^^v^lSbi^^i^r^Z'^"',^^^  ^  iCP/AEg  as  well  as'ctoterminationirfw. 

procedure  «xl  in  al^c.seelS'SoS^^Si;.?^  ^«^«  a  "^^  «-P«e  d^jastion 


'  not  suffice  tor  aN  samples  types.  Pvtjcu- 
actiwe  state.  In  those  situations.  *•  \^<iir'oi^  Wiri^rti^k.TrC"^^^!^!^!"'^-:^'  a.,  ut^anw-mwaipc  oonds  be  broken  so  that  the  metal  is  in  a  re- 

^Tt^nlng  large'^';^S'Sb2Nc';^MS?*Ss^  SSfH^S  JSSSSi'SSto;f'h5v^  O^**  ^X^S-STSIS 

acid  will  convert  antimonv  and  tin  to  iRsoiuhto  o»i«VnIrr2jLj%^  unalatotSfararalysSr^"  ^^^^-  ^'S***^  *^  conc«*a«ed  mtnc 
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Dissolved  metals  are  defined  as  those  constituents  wtiich  will  pass  through  a  0.45  micron  membrane  filter.  Following  filtration  of  the  sanple, 
the  referenced  procedure  for  total  metals  must  be  followed.  Sample  digestion  of  the  filtrate  for  dissolved  metals  (or  digestion  of  the  original  sarrv 
pie  solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  graphite  furnace)  and  ICP  analyses,  provided  the  sample  soMion  lo  be 
analyzed  meets  the  following  criteria: 

a.  Has  a  low  COD  (<20). 

b.  Is  visibly  transparent  with  a  turt)idity  measurerT>ent  of  1  NTU  or  less, 

c.  Is  colorless  with  no  perceptible  odor,  and 

d.  Is  of  one  liquid  phase  and  free  of  particulate  or  suspended  matter  following  acidification. 

sThe  full  text  of  Method  200.7,  "Inductively  Coupled  Plasma  Atomic  Emission  Spectrometric  Method  for  Trace  Element  Analysis  of  Water  and 
Wastes,"  is  given  at  Appendix  C  of  this  Part  136. 

e  Manual  distillation  is  not  required  if  comparability  data  on  representative  effluent  samples  are  on  company  fUg  to  show  that  this  preliminary 
distillation  step  is  not  necessary:  however,  manual  distillation  will  be  required  to  resolve  any  controversies. 

7  Ammonia.  Automated  Electrode  Method,  Industrial  Method  Number  37&-75  WE,  dated  February  19,  1976,  Bran  &  Luet)be  (Technicon)  Auto 
Analyzer  II,  Bran°&  Luebbe  Analyzing  Technologies,  Inc.,  Elmsford,  N.Y.  10523. 

•  The  approved  method  is  that  cited  in  "Methods  for  Determination  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments".  USGS  TWRI. 
Book  5,  Chapter  A1  (1979). 

•  American  National  Standard  on  Photographic  Processina  Effluents,  Apr.  2,  1975.  Available  from  ANSI.  1430  Broadway.  New  York.  NY  10018. 
10 'Selected  Analytical  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency".  Supplement  to  the  Fifteenth  Edi- 
tion of  Standard  Methods  for  ttie  Examination  of  Water  and  Wastewater  (1981). 

1 '  The  use  of  normal  and  differential  pulse  voltage  ramps  to  increase  sensitivity  and  resolution  is  acceptable. 

*2Cartx>naceous  biochemical  oxygen  demand  (CBOD5)  must  not  be  confused  with  the  traditional  BODs  test  which  measures  "lotal  BOD".  The 
addition  of  the  nitrification  irihibitor  is  not  a  procedural  option,  but  must  be  included  to  report  the  CBODs  parameter.  A  discfiarger  v^se  permit 
requires  reportir>g  the  traditional  BODi  may  not  use  a  nitrification  inhibitor  in  the  procedure  for  reporting  the  results.  Only  when  a  discharger's 
permit  specificalty  states  CBOD3  is  required  can  the  permittee  report  data  using  the  nitrification  inhitxtor. 

'3  0IC  Chemical  Oxygen  Demand  Method,  Oceanography  International  Corporation,  1978,  512  West  Loop,  P.O.  Box  2980,  College  Station.  TX 

'<  Chemical  Oxygen  Demand,  Method  8000.  Hach  Handbook  of  Water  Analysis.  1979.  Hach  Chemical  Company.  P.O.  Box  389,  Loveland,  CO 
80537. 

'6  The  back  titration  metfKxJ  will  be  used  to  resolve  controversy. 

'•Orion  Research  Instruction  Manual,  Residual  Chlorine  Electrode  Model  97-70,  1977,  Orion  Research  Incorporated,  840  Memorial  Drive. 
Cambridge,  MA  02138.  The  calibration  araph  for  the  Orion  residual  chlorine  mettxxl  must  be  derived  using  a  reagent  blank  and  three  standard 
solutions,  containing  0.2,  1.0,  and  5.0  mro.00281  N  potassium  iodate/100  ml  solution,  respectively. 

''The  approved  method  is  that  cited  in  Standard  Mettiods  for  the  Examination  of  Water  and  Wastewater.  I4th  Edition,  1976. 

'•National  Council  of  the  Paper  Industry  for  Air  and  Stream  Improvement.  (Inc.)  Technical  Bulletin  253,  December  1971. 

'•C«)per,  Bk)Cinchoinate  Method,  Method  8506,  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  P.O.  Box  389,  Loveland, 

*o  After  the  manual  (Sstillation  is  completed,  the  autoanalyzer  manifolds  in  EPA  Methods  335.3  (cyanide)  or  420.2  (phenols)  are  simplified  by 
connecting  the  re-sample  line  directly  to  the  sampler.  When  using  the  manifold  setup  shown  in  Method  335.3,  the  buffer  6.2  should  be  replaced 
with  the  buffer  7.6  fourxJ  In  Method  335.2. 

2' Hydrogen  ion  (pH)  Automated  Electrode  Method,  Industrial  Method  Number  37&-75WA,  October  1976,  Bran  &  Luebbe  (Technicon) 
Autoanalyzer  II.  Bran  &  Luebbe  Analyzing  Technologies,  Inc.,  Elmsford.  N.Y.  10523. 

»lron,  1,10-Phenanthroline  Method.  Method  8008.  1980.  Hach  Chemical  Company,  P.O.  Box  389,  Loveland,  CO  80537. 

23  Manganese,  Periodate  Oxidation  Mettxxj,  Method  8034,  Hach  Handtxx*  of  wastewater  Analysis.  1979,  pages  2-113  and  2-117.  Hach 
Chemical  Company,  Loveland,  CO  80537. 

2<Wershaw,  R.L,  et  al,  "Mettiods  for  Analysis  of  Organic  Sut)stances  in  Water,"  Techniques  of  Water-Resources  Investigation  of  the  U.S.  Ge- 
ological Survey,  Book  5.  Chapter  A3.  (1972  Revised  1987)  p.  14. 

26  Nitrogen.  Nitrite,  Method  8507.  Hach  Chemical  Company,  P.O.  Box  389,  Loveland,  CO  80537. 
2«Just  prior  to  distillation,  adjust  the  sulfunc-acid-presen«d  sample  to  pH  4  with  1+9  NaOH. 

27  The  approved  method  Is  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  14th  Edition.  The  colorimetric  reaction  is 
conducted  at  a  pH  of  10.0±0.2.  The  approved  methods  are  given  on  pp.  576-81  of  the  14th  Edition:  Method  51 OA  for  distillation.  Method  5iOB 
for  ttie  manual  colonmetric  procedure,  or  Metfx)d  51 OC  for  the  manual  spectrophotometric  procedure. 

28  R.  F.  Addison  and  R.  G.  Ackman.  "Direct  Determination  of  Elemental  Phosphorus  by  Gas-Liquid  Chromatography."  Journal  of  Chroma- 
tography, vol.  47.  No.  3,  pp.  421-426,  1970. 

28  Approved  nwthods  for  the  analysis  of  silver  in  industrial  wastewaters  at  concentrations  of  1  mg/L  ar>d  above  are  inadequate  where  silver  ex- 
ists as  an  inorganic  tialide.  Silver  halides  such  as  the  txomkle  arKJ  chloride  are  relatively  insoluble  in  reagents  such  as  nitric  acid  but  are  readily 
soluble  in  an  aqueous  buffer  of  sodium  thiosulfate  and  sodium  hydroxide  to  pH  of  12.  Therefore,  for  levels  of  silver  atxjve  1  mgfL.  20  mL  ol  sarrv 
pie  should  be  diluted  to  1 00  mL  biy  adding  40  mL  each  of  2  M  f^a^SiOj  and  NaOH.  Standards  should  be  prepared  in  the  same  manner.  For  lev- 
els of  silver  below  1  mg/L  the  approved  mettKxJ  is  satisfactory. 

30  The  approved  memod  is  that  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  15th  Edition. 

3'  EPA  Methods  335.2  and  335.3  require  the  NaOH  absortier  solutioh  final  concentration  to  be  adjusted  to  0.25  N  before  cokximetric  deter- 
mination of  total  cyankje. 

32  Stevens,  H.  H.,  Fk:ke,  J.  F.,  and  Smoot,  G.  F.,  "Water  Temperature — Influential  Factors,  FieW  Measurenrwnt  and  Data  Presentatkjn",  Tech- 
niques of  Water-Resources  Investigations  of  the  U.S.  Geological  Survey,  Book  1,  Chapter  Dl,  1975. 

33 Zinc,  Zincon  Method,  Mettiod  8009,  Hach  Handbook  of  Water  Analysis,  1979,  pdges  2-231  and  2-333,  Hach  Chemical  Company,  Loveland. 
CO  80537. 

*•  "Direct  Current  Plasma  (DCP)  Optkal  Emission  Spectrometric  Method  for  Trade  Elemental  Analysis  of  Water  and  Wastes.  Method 
AES0029."  1986— Revised  1991.  Applied  ftesearch  Latoratories,  Inc.,  24911  Avenue  Stanford,  Valencia,  CA  91355. 

35  Precision  and  recovery  statements  for  the  atomic  absorption  direct  aspiration  and  graphite  furrwce  methods,  and  for  the  spectrophotometric 
SDDC  nriethod  for  arsenk;  are  provided  in  Appendix  D  of  this  part  titled.  "Precision  and  Recovery  Statements  for  Methods  for  Measura^g  Metals". 

3«"Ck)sed  Vessel  Miaowave  Digestion  of  Wastewater  Sarnples  for  Determination  of  Metals",  CENT  Corporation,  P.O.  Box  200,  Matthews,  NC 
28106-0200,  April  16,  1992.  Availatile  from  the  CEM  Corporation. 

37  When  determining  boron  and  silica,  only  plastk:,  PTFE,  or  quartz  sampling  and  laboratory  ware  must  t>e  used  from  time  of  collection  until 
completion  of  analysis. 
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Table  ID.— List  of  Approved  Test  Procedures  for  Pesticides  < 

Parameter                            Method              EPA*'         ^Ste^fSh'^             '^^'^                                ^^^^^ 

8.  a=BHC 

•                               •                                •                               •                      '          • 
GC                                      *608    6630  B&C D3C86-90               Note  3.  p.  7. 

• 

Gte/MS 

9.  p=BHC  „ GC 

GC/MS 

10.  &=BHC GC 

GC/MS 

12.  Caplan  GC 

13.  Cartaryl  TLC 

15.  Chlordane  GC 

GC/MS 

36.  Endrin  aldehyde GC 

41.  Heptachlof  epoxide GC 

GC/MS 


S625  6410  B  

608  6630 „ 03086-90 

S625  6410  B  

608  6630  B&C D3086-90 

5625  6410  B  

6630  B        03086-90 

608  6630  B&C 03086-90 

625  6410  B  


608 


608    6630  B  03086-90 

625    6410  B  


Note  3,  p.  7. 

Note  3,  p.  94:  Note  6.  p.  S60. 


Note  3.  p.  7. 


Note  3,  p.  7;  Note  4.  p.  30; 
Note  6.  p.  S73. 


Table  10  notes: 

'  Pestickles  are  listed  in  ttiis  table  by  common  name  for  the  convenience  of  the  reader.  Additionai  pesticides  may  be  found  under  Table  10, 
wfiere  entries  are  listed  by  chemical  name. 

2The  fUl  text  of  Methods  608  and  625  are  given  at  Appendix  A.  "Test  Procedures  for  Analysis  of  Organic  PoUutants,"  of  this  Part  136.  The 
standanized  test  procedure  to  be  used  to  determine  ttie  method  detection  limit  (MOL)  for  these  test  procedures  is  given  at  Appendix  B.  "Defini- 
tion and  Procedure  for  the  Determination  of  the  Method  Detection  Limit",  of  this  Part  136. 

3  "Methods  for  Benzidine,  Chlorinated  Organic  Compounds,  Pentachlofopherx)!  and  Pesticides  in  Water  and  Wastewater,"  U.S.  Environmental 
Protection  Agency,  September,  1978.  This  EPA  publication  includes  thirviayer  chromatography  (TLC)  methods. 

*  "Methods  for  Analysis  of  Organic  Substances  in  Water  and  Fluvial  Sediments,"  Techniques  of  Water-Resources  Investigations  of  the  U.S. 
Geologicai  Survey,  Booic  5,  Chapter  A3  (1987). 

6  The  method  may  be  extended  to  include  aBHC,  6BHC.  endosulfan  I.  endosutfan  II,  ar>d  endrin.  However,  when  they  are  known  to  exist, 
Mettxxj  608  is  the  preferred  method. 

""Selected  Analytical  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency."  Supplement  to  the  Fifteenth  Edi- 
tion of  Standard  MettxxJs  for  the  Examination  of  Water  and  Wastewater  (I98i). 

'  Each  analyst  must  make  an  rnlt)al,  or>e-time,  demonstration  of  their  abtlity  to  generate  acceptable  preciskyi  and  accuracy  with  Methods  608 
and  625  (See  ApperxSx  A  of  this  Part  136)  in  accordance  with  procedures  given  in  section  8.2  of  each  of  these  methods.  Additionally,  each  lat)- 
oratory.  on  an-going  basis,  must  sptke  and  analyze  10%  of  all  samples  analyzed  with  Method  608  or  5%  of  all  samples  analyzed  with  Method 
625  to  monitor  and  evaluate  latioratory  data  quality  in  accordance  with  Sections  8.3  and  8.4  of  these  methods.  When  the  recovery  of  any  param- 
eter falls  outside  the  warning  limits,  the  analytical  results  for  that  parameter  in  the  unspiked  sample  are  suspect  and  cannot  be  reportea  to  dem- 
onstrate regulatory  compliance.  These  quality  control  requirements  also  apply  to  the  Standard  Methods,  ASTM  Methods,  and  other  Methods 
cited. 

NOTE:  These  warning  limits  are  promulgated  as  an  "Interim  final  action  with  a  request  for  comments." 

Table  IE.— List  of  Approved  Radiologic  Test  Procedures 


Method 

Reference  (method  numtjer  or  page) 

Parameter  and  units 

EPA1 

Standard 

methods  18th 

Ed. 

ASTM 

USGS2 

1.  Alpha-TotaJ.  pCi  per  liter  

2.  Alpha-Counting    error,    pCi   per 
liter. 

3.  Beta-Total,  pCi  per  liter  

Proportional  or  scintUlation  counter . 
Proportional  or  scintillation  counter . 

Proportional  counter 

900 

Appendix  B  

9000 

7110B 
7110  B 

7110  B 
7110  B 
7500RaB 
7500RaC 

01943-90 
01943-90 

01890-90 
01890-90 
02460-90 
03454-91 

pp.  75  and  78.3 
P.  79. 

pp.  75  and  78.3 
p.  79. 

4.  Beta-Counting  error,  pCi  

Proportional  counter 

Appendix  B  

903  0 

5.  (a)  Radium  Total  pCi  per  liter 

Proportional  counter 

(b)2«>Ra,  pCi  per  liter 

Scintillation  counter 

903.1  

p.  81. 

Table  IE  notes: 

'  Prescribed  Procedures  for  Measurement  of  Radioactivity  in  Drinking  Water,"  EPA-600/4-80-032  (1980),  U.S.  Environmental  Protection 
Agency.  August  1980. 

sFishrr^an,  M.J.  and  Brown,  Eugene,"  Selected  Methods  of  the  U.S.  Geological  Sun/ey  of  Analysis  of  Wastewaters."  U.S.  Gedogteal  Sun/ey, 
Open-File  Report  76-177  (1976).  ^  i  >  >'w~»  j. 

3  The  method  found  on  p.  75  measures  only  the  dissolved  portion  while  the  method  on  p.  78  measures  only  the  suspended  portion.  Therefore, 
the  two  results  must  be  added  to  obtain  the  "total". 
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(b) 

•       •       •       •       • 

(6)  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater", 
Joint  Editorial  Board,  American  Public 
Health  Association,  American  Water 
Works  Association,  and  Water 
Environment  Federation,  18th  Edition, 


1992.  Available  from:  American  Public 
Health  Association,  1015  Fifteenth 
Street,  NW.,  Washington,  DC  20005. 
Cost  $160.00.  Tables  lA,  IB.  IC,  ID  and 
IE. 


Section  11,  Parts  11.01  and  11.02, 
American  Society  for  Testing  and 
Materials,  1993.  1916  Race  Street, 
Philadelphia,  PA  19103.  Cost  available 
from  publisher.  Tables  IB,  IC,  ID,  and  IE. 


(10)  "Annual  Book  of  Standards- 
Water  and  Environmental  Technology," 


Table  II.— Required  Containers,  Preservation  Techniques,  and  Holding  Times 


Parameter  UoJname 


Container  1 


Preservation  23 


Maximum 
hotding 
time* 


Metals': 

10.  Boron 


P  (PFTE),  or  Quartz HNO,  TO  pH<2  „ 6  montt». 


3.  5-8,  12.  13.  19.  20,  22,  26,  29.  30,  32-34.      . 
36.  37.  45.  47.  51.  52.  58-60.  62.  63.  70- 
72.  74,  75.  Metals,  except  txKon,  chromium 
VI  and  mercury. 

•  •  •  • 

42.  Organic  Cartx>n  „ Q  „ 

•  •  •  . 

61 .  SHica  .._ P  (PFTE),  or  Quartz 


Cool  to  4  "C  HC1  or  H2SO4  or  HjP04.  to  pH<2  ...    28  days. 

•  •  • 

Cod.  4  "C „ 28  days. 


•-"Such 
(      otTt 


TatJte  II— Notes: 

'  Polyettiylene  (P)  or  Glass  (G). 

2  Sample  preservation  should  be  perfomrwd  immediately  upon  sample  collection.  For  composite  chemical  sarrples  each  aliquot  should  t>e  pre- 
sented at  the  time  of  collection.  When  use  of  an  automated  sampler  makes  It  impossit)le  to  preserve  each  aliquot,  tt>en  chemical  sanx)tes  may 
be  preserved  by  maintaining  at  4  "C  until  compositing  and  sample  splitting  is  completed. 

'When  any  sample  is  to  be  shipped  by  common  carrier  or  sent  through  the  United  States  Mails,  it  must  comply  with  the  Department  of  Trans- 
portation Hazardous  Materials  Regulations  (49  CFR  part  172).  The  person  offering  such  material  tor  transportation  is  respor»ib»e  for  ensuring 
^"^  compliance.  For  the  preservation  requirements  of  Table  II,  the  Office  of  Hazardous  Matenals,  Materials  Transportation  Bureau,  Department 


of  Transportation  has  determined  that  the  Hazardous  Materials  Regulations  do  not  apply  to  the  following  ntaterials:  Hydrochloric  add  (HCI)  in 
water  solutions  at  concenb-ations  of  0.04%  by  weight  or  less  (pH  about  1 ,96  or  greater);  NItnc  acid  (HNO,)  in  water  solutions  at  concentrations  of 
0.15%  by  weight  or  less  (pH  about  1.62  or  greater);  Sulfuric  acid  (H2SO4)  in  water  solutions  at  concentrations  of  0.35%  by  weight  or  less  (pH 
about  1.15  or  greater);  and  sodium-hydroxide  (NaOH)  in  water  solutions  at  concentrations  of  0,080%  by  weight  or  less  (pH  about  12.30  or  less). 

♦Samples  should  be  analyzed  as  soon  as  possible  after  collection.  The  times  listed  are  the  maximum  times  that  sarrpies  may  be  held  before 
analysis  and  still  be  considered  valid,  ^mples  may  be  held  for  longer  periods  only  if  the  permittee,  or  monitoring  latioratory.  has  data  on  file  to 
show  ttwt  for  ttie  specific  types  of  santples  under  study,  the  analytes  are  stable  for  the  longer  time,  and  has  received  a  variance  from  the  Re- 
gional Administrator  under  §  136.3(e).  Some  samples  may  not  t)e  statJIe  for  the  maximum  time  period  given  in  Vw  \ai)ie.  A  permittee,  or  monitor- 
ing laboratory,  is  obligated  to  hold  the  sample  for  a  shorter  time  if  knowledge  exists  to  show  ttiat  this  is  necessary  to  maintain  sarnple  stability. 
See  §  136.3(e)  for  details.  The  term.'^analyze  immediately"  usually  means  v^thin  15  minutes  or  less  of  sample  collectioa 

•  •••••• 

7  Samples  should  be  filtered  immediately  on-site  before  adding  preservative  for  dissolved  metals. 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Secretary 

[Doclwt  No.  N-94-9706;  FR-3661-N-01] 

Notice  Of  Formula  Allocatione  for  the 
HOME  Investment  PartnereMpe 
Program  for  FY  1994  and  Deedlinee  for 
SutMnieeion  of  Notlcee  of  Intent, 
Comprehensive  Housing  Affordablilty 
Strategies,  and  Program  Deccriptions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  HOME  Program 
formula  allocations  for  FY  1994  and 
deadlines  for  submission  of  Notices  of 
Intent  to  Participate,  Comprehensive 
Housing  AHordability  Strategies,  and 
Program  Descriptions. 

SUMMARY:  This  notice  annoimces 
formula  allocations  of  HOME  Program 
funds  for  metropolitan  cities,  urt>an 
counties,  consortia  of  units  of  general 
local  government  and  States  for  FY 
1994.  It  also  advises  all  jurisdictions 
ehgible  to  receive  allocations  of  the 
deadlines  for  submitting  their  program 
description,  and,  for  jurisdictions  not 
previously  designated  as  participating 
jurisdictions,  of  the  deadlines  for 
submitting  their  (1)  Written  notification 
of  intent  to  participate  in  the  HOME 
Program  and  (2)  comprehensive  housing 
affordability  strategy  (housing  strategy). 
Each  insular  area  will  be  notified  by  the 
appropriate  HUD  Field  Office  of  its 
allocation  amount  and  the  submission 
requirements  applicable  for  insular 
areas.  Finally,  tlius  notice  announces  the 
local  jurisdictions  which  have  been 
determined  to  be  in  fiscal  distress  or  in 
severe  fiscal  distress  and,  thus,  receive 
a  reduction  in  matching  contribution 
required  for  the  HOME  Program. 
DATES: 

For  Jurisdictions  That  Have 
Previously  Been  Designated  as 
Participating  Jurisdlctians: 

Not  later  than  March  17, 1994,  a 
participatmg  jurisdiction  must  submit  a 
program  descriptiao  to  the  CPD  Division 
Director  in  the  appropriate  HUD  Field 
Office. 

For  Jurisdictions  That  Have  Not  Yet. 
Been  Designated  as  Participating 
Jurisdictions: 

Notification  of  intent  to  participate. 
Not  later  than  March  2, 1994,  a 
]tirisdiction  that  has  not  previously  been 
designated  as  a  participating 
jurisdiction  must  notify  the  Commtmity 
Planning  and  Development  (CPD) 
Division  Director  in  the  appropriate 
HUD  Field  Office  in  writing,  of  its 
intention  to  become  a  participating 


jiuisdiction,  and,  if  applicable,  must 
submit  evidence  that  it  has  met  the 
threshold  allocation  reqtiirements. 
pursuant  to  24  CFR  92.103. 

Note:  Consortia  which  include  ooe  or  more 
urban  counties  which  must  requalify,  and, 
thus,  must  submit  a  new  HOME  consortium 
agreement  are  not  required  to  submit  a 
notification  of  intent  to  participate  to  kmg  as 
the  consortium  has  previously  been 
designated  as  a  participating  jurisdiction  and 
the  members  of  the  requali&ed  conaortium 
are  the  same  as  the  consortium  that  was 
designated  a  particip>ating  jurisdiction  or  if 
the  requalified  consortium  has  all  the 
origjuial  members  plus  new  members.  In 
other  words,  a  requalified  consortitim  is  a 
participating  jurisdiction  for  Fiscal  Year  1994 
only  if  the  members  of  the  lequaliJBed 
consortium  are  the  same  as  the  consortium 
that  was  designated  a  participating 
jurisdiction  or  if  the  requalified  consortium 
has  all  the  original  members  plus  new 
members.  A  consortium  that  has  not 
previously  been  designated  as  a  participating 
jvtrisdiction  or  one  that  has  previously  been 
designated  but  whose  members  have  changed 
(other  than  just  adding  new  members)  must 
submit  a  notification  of  intent  to  participate 
and  must  comply  with  24  CFR  92.103 
through  92.105. 

Submission  of  housing  strategy.  Not 
later  than  90  days  after  providing 
notification  of  its  intention  to  become  a 
participating  jtuisdiction,  a  jurisdiction 
that  has  not  yet  submitted  a  housing 
strategy  to  HUD  must  submit  a  housing 
strategy  to  the  CPD  Division  Director  in 
the  appropriate  HUD  Field  Office, 
pursuant  to  24  CFR  91.70(a)  and  92.104. 

Submission  of  program  description 
and  certifications.  Not  later  than  45 
days  after  its  designation  as  a 
participating  jurisdiction,  a  new 
participating  jurisdiction  must  submit  a 
program  description  to  the  CPD  Division 
Director  in  the  appropriate  HUD  Field 
Office,  pursuant  to  24  CFR  92.150(a). 

Km  FURTMER  MKtRMATION  CONTACT: 
David  M.  Cohen,  Director,  Office  of 
Affordable  Housing  Programs,  room 
7162.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC,  20410-7000;  telephone 
(202)  708-2685.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (TTiese  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Paperwork 
Reduction  Act  Statement: 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C  3501-3520),  and 
assigned  OMB  control  number  2501- 
0013. 


I.  Purpose  and  Substantive  Description 

(A)  Authority 

The  HOME  Investment  Partnerships 
Program  is  authorized  by  the  HOME 
Investment  Partnerships  Act,  as 
amended  (42  U.S.C.  12701  et  seq.)  (d>ie 
Act).  The  program  regulations  are 
codified  at  24  CFR  part  92.  Section 
92.50  of  24  CFR  contains  the  basic 
formula  for  allocating  HOME  funds. 

Regulations  concerning  the  housing 
strategy  are  codified  at  24  CFR  part  91. 

Section  216(10)  of  the  Act, 
Implemented  at  24  CFR  92.50(f), 
provides  that  if  the  amoimt 
appropriated  for  the  HOME  Program  for 
any  fiscal  year  is  less  than 
$1,500,000,000,  the  threshold  is 
$335,000  (instead  of  $500,000)  for  a 
local  jurisdiction  to  receive  a  formula 
allocation.  Further,  in  any  such  year, 
any  jurisdiction  that  has  not  been 
designated  as  a  participating 
jurisdiction  must  meet  a  participation 
threshold  of  $500,000  (instead  of 
$750,000)  to  become  a  participating 
jurisdiction  pursuant  to  24  CFR 
92.102(b)  and  as  indicated  below  in 
Section  III  of  this  NOFA.  Since  the 
amount  of  funds  appropriated  for  Fiscal 
Year  1994  is  $1,275,000,000,  these 
lower  thresholds  apply  this  fiscal  year. 
However,  if  no  local  jurisdiction  in  a 
State  receives  an  allocation  regardless  of 
the  appropriation,  the  State's  allocation 
is  increased  by  $500,000. 

Section  217(a)(3)  requires  the 
Department  to  reserve,  from  each  fiscal 
year's  appropriation  of  HOME  funds, 
the  greater  of  $750,000  or  0.2  percent  of 
the  amounts  appropriated  for  grants  to 
the  insular  areas.  Section  217(a)(2] 
requires  the  Department  to  reserve  one 
percent  of  the  amount  appropriated  for 
Indian  tribes.  Thus,  for  Fiscal  Year 
1994,  the  Department  has  set  aside 
$12,750,000  (one  percent  of  the  total 
HOME  Program  appropriation)  for 
grants  to  Indian  tribes  and  $2,550,000 
(0.2  percent  of  the  total  HOME  Program 
appropriation)  for  insular  areas.  The 
$12,750,000  for  the  Indian  tribes  will  be 
made  available  through  a  separate 
notice  in  the  Federal  Register. 
Allocations  and  guidelines  for  the 
insular  areas  will  be  sent  to  each  insular 
area  by  a  letter  from  the  appropriate 
HUD  Field  Office. 

As  authorized  by  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103- 
120).  the  Department  is  setting  aside  $47 
million  for  technical  assistance,  of 
which  $25  million  is  for  commimity 
housing  partnership  activities  and  $22 
million  is  for  activities  in  support  of 
State  and  local  housing  strategies.  A 
separate  notice  is  being  published  in  the 
Federal  Register  concerning  the  $25 
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million  in  support  of  commuinity 
housing  partnership  activities.  This 
notice  allocates  by  formula  the 
remaining  $1,212,700,000. 

(B)  Formula  Allocation  Amounts 

Of  the  $1,21»,700,000  available  for 
allocation,  sixty  percent,  or 
$727,620,000,  has  been  allocated  to 
metropolitan  cities,  urban  coimties  and 
consortia  of  units  of  local  government 
and  40  percent,  or  $485,080,000,  has 
been  allocated  to  States. 

The  Department  used  1990  decennial 
Census  data  to  allocate  Fiscal  Year  1994 
HOME  funds.  In  the  two  previous  years, 
since  the  1990  Census  data  were  not 
available,  the  Department  used  1980 
Census  data  to  allocate  HOME  funds. 
The  Department  is  required  to  use  data 
available  to  the  Secretary  90  days  prior 
to  the  beginning  of  the  fiscal  year. 
Allocations  changed  for  jurisdictions  as 
a  result  of  the  appropriation  level,  the 
addition  of  jurisdictions  eUgible  for  a 
formula  allocation,  and  the  use  of  1990 
Census  data.  The  use  of  the  1990  Census 
data  is  the  most  significant  reason  for 
changes  in  the  distribution  of  funds. 

Appendix  A  to  this  notice  contains 
the  formula  allocations  for  States  and 
for  metropolitan  cities,  urban  coimties, 
and  consortia  that  receive  allocations  of 
$335,000  or  more.  The  jurisdictions  that 
have  an  asterisk  by  their  name  have  not 
yet  been  designated  as  participating 
jurisdictions  and  must  therefore  comply 
with  the  requirements  of  24  CFR  92.103 
through  92.105.  Jurisdictions  that  have 
two  asterisks  by  their  name  are 
consortia  that,  when  requalified  for 
Fiscal  Year  1994,  dropped  members  and 
must  also  comply  with  the  requirements 
of  24  CFR  92.103  through  92.105. 

(C)  Eligibility 

In  the  HOME  Program,  funds  are 
allocated  by  formula  to  units  of  general 
local  government  (that,  as  of  the  end  of 
the  previous  fiscal  year,  are 
raetropohtan  cities,  urban  counties,  or 
consortia  approved  imder  24  CFR 
92.101)  and  to  States.  The  minimum 
formula  allocation  is  $335,000  for  a  unit 
of  general  local  government  and 
$3,000,000  for  a  State.  To  be  eligible  to 
receive  its  formula  allocation  from  HUD, 
a  jiu-isdiction  must  be  designated  by 
HUD  as  a  participating  jurisdiction. 
However,  once  designated  as  a 
participating  jurisdiction,  a  jurisdiction 
remains  a  participating  jurisdiction  and 
does  not  have  to  be  designated  again 
imless  HUD  revokes  its  designation  in 
accordance  with  24  CFR  92.107. 

To  be  designated  a  participating 
jurisdiction,  a  jurisdiction  that  has  not 
previously  been  designated  a 
participating  jurisdiction,  or  one  that 


has  had  its  designation  as  a 
participating  jurisdiction  revoked,  must: 

(1)  Have  an  allocation  under  the 
formula.  If  its  formula  allocation  is 
between  $335,000  and  $500,000,  it  must 
provide  the  difference  between  its 
formula  allocation  and  $500,000,  or  the 
State  may  provide  the  shortMl  firom  its 
HOME  allocation  or  from  other  sources 
(24  CFR  92.102)  (Note:  Previously 
designated  participating  jurisdictions 
with  allocations  between  $335,000  and 
$500,000  do  not  have  to  make  up  this 
shortfall): 

(2)  Submit  its  notice  of  intent  to 
participate  (24  CFR  92.103);  and 

(3)  Have  a  HUD-approved  housing 
strategy  (24  CFR  92.104). 

When  a  jiirisdiction  has  complied 
with  the  requirements  of  24  CFR  92.102 
through  92.104  and  the  HUD  Field 
Office  has  approved  the  jurisdiction's 
housing  strategy  in  accordance  with  24 
CFR  part  91,  the  HUD  Field  Office  will 
designate  the  jurisdiction  as  a 
participating  jurisdiction.  Once  a  State 
or  unit  of  general  local  government  is 
designated  a  participating  jurisdiction, 
it  remains  a  participating  jurisdiction 
for  subsequent  fiscal  years  according  to 
24  CFR  92.106,  and  the  requirements  of 
24  CFR  92.102  through  92.105  do  not 
apply,  imless  HUD  revokes  the 
designation  in  accordance  with  92.107. 
Thus,  while  those  jurisdictions  that 
have  previously  been  designated  as 
participating  jurisdictions  must  have  a 
HUD-approved  housing  strategy,  they 
do  not  have  to  meet  the  requirements  of 
(1)  and  (2)  above  ofihis  section. 

n.  Program  Description  Submission 
Requirements 

Under  24  CFR  92.150(a).  a  previously 
designated  participating  jurisdiction 
must  submit  a  progra^n  description  each 
fiscal  year  vdthin  45  days  of  the  date  of 
publication  of  the  formula  allocations, 
and  a  jurisdiction  that  has  not  yet  been 
designated  as  a  participating 
jurisdiction  must  submit  a  program 
description  within  45  days  of 
designation.  Thus,  any  jiuisdiction 
receiving  an  allocation  for  the  first  time, 
including  newly  formed  consortia  of 
imits  of  general  local  government,  must 
meet  the  requirements  for  designation  as 
a  participating  jurisdiction  before 
submitting  its  program  description. 


m.  Checklist  of  Paiticipation  Threshold 
Submission  Requirements  and  of 
Program  Description  Submission 
Requirements 

(A)  Evidence  of  Meeting  Participation 
Threshold  Allocation  Requirement 
(Applies  to  New  Participating 
Jurisdictions  Only) 

A  unit  of  general  local  government 
listed  in  Appendix  A  that  has  a  formula 
allocation  of  $335^000  or  more,  but  less 
than  $500,000,  and  which  has  not 
previously  t>een  designated  as  a 
participating  jurisdiction,  must  submit, 
with  its  notice  of  intent  to  participate, 
as  evidence  that  it  has  met  the 
participation  threshold  requirements  in 
24  CFR  92.102(b).  the  following- 

(1)  A  letter  from  the  governor  or 
designee  indicating  that  the  required 
funds  have  been  approved  and  budgeted 
for  the  tmit  of  general  local  government; 
or 

(2)  Authorization  from  the  State  to 
transfer  a  portion  of  its  HOME 
allocation  to  the  unit  of  general  local 
government;  or 

(3)  A  letter  from  the  chief  executive 
officer  of  the  unit  of  general  local 
government  indicating  that  the  required 
funds  have  been  approved  and 
budgeted. 

(B)  Content  of  Program  Description 
(Applies  to  All  Participating 
Jurisdictions} 

In  accordance  with  24  CFR  92.150(b), 
the  program  description  must  provide 
the  following  information: 

(1)  An  executed  Standard  Form  424; 

(2)  For  a  local  participating 
jurisdiction,  the  estimated  use  of  HOME 
funds  and  of  matching  contributions,  if 
appUcable,  (consistent  with  needs 
identified  in  its  approved  housing 
strategy  for  Fiscal  Year  1994)  for  each  of 
the  following  categories  of  eligible 
activities:  Program  administration; 
community  housing  development 
organization  operating  expenses;  new 
construction;  substantial  rehabilitation; 
other  rehabilitation;  acquisition  (not 
involving  new  construction  or 
rehabilitation);  tenant-based  rental 
assistance;  and  an  estimate  of  whether 
units  assisted  will  be  rental  or  owner- 
occupied; 

(3)  For  a  State,  a  description  of  how 
the  State  will  distribute  funds 
(consistent  with  priorities  identified  in 
its  approved  Fiscal  Yeai  1994  housing 
strategy)  i.e.,  transferring  funds  to  local 
jiuisdictions  that  do  not  meet  the 
participation  threshold  allocation  level 
in  24  CFR  92.102,  administering  a 
competitive  process,  or  directly 
administering  HOME  funds.  To  the 
extent  known.  States  should  identify  the 
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areas  in  which  HOME  funds  will  be 
used.  In  addition.  States  should  ^Mciiy 
the  activities  to  be  undertaken 
(including  program  administiation  and 
community  housing  development 
organizatioa  operating  expenses)  and 
the  tenure  groups  to  oe  assisted  based 
on  their  ciurent  approved  housing 
strategy,  regardless  of  the  manner  of 
distrilnitian.  For  thoee  program 
descriptian  items  in  paragr^^  (5).  (7), 
and  (8)  of  this  section,  bekw.  diat  must 
be  approved  by  HUD,  a  State  may  either 
describe  the  requirements  it  plans  to 
follow  or.  if  di^buting  funos  to  State 
recipients,  will  require  its  recipients  to 
follow.  Alternatively,  a  State  may  wish 
to  submit  to  HUD  the  proposed 
reqxurements  of  its  State  recipients  after 
they  have  si^mitted  their  apphcatioDS 
to  the  State. 

(4)  The  amount  of  IKME  funds  that 
the  participating  jurisdiction  is 
reserving  iur  investment  in  afibrdable 
housing  owned,  developed  or  sponsored 
by  community  housing  development 
organizations.  An  explanation  of  how 
the  jurisdiction  will  work  with 
community  housing  development 
organizatiaiis  and  a  d«Kription  of  the 
activities  (type  of  activity  and  level  of 
funds)  that  community  housing 
development  organizations  will  be 
undertaking  for  the  iuiisdiction; 

(5)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for  first- 
time  homebuyers,  the  guidelines  for 
resale  or  recapture  must  be  described  as 
reauired  in  24  CFR  92.254(a)(4): 

(6)  If  the  participating  jurisdiction 
intends  to  use  flOME  funds  for  tenant- 
based  rental  assistance,  a  description  of 
how  the  program  will  be  administered 
consistent  with  the  minimum  guidelines 
described  in  24  CFR  92.211,  or  v^ith  the 
requiremen  .3  of  24  CFR  92.210  if  the 
participating  jurisdiction  intends  to  use 
HOME  funds  for  tenant-based  rental 
assistance  solely  for  security  deposits. 

(7)  If  a  participating  jurisdiction 
intends  to  use  other  forxaa  of  investment 
not  described  in  24  CFR  92.205fb).  a 
description  of  the  other  forms  of 
investment,  and 

(8)  A  statement  of  the  policy  and 
procedures  to  be  followed  by  the 
participating  jurisdiction  to  meet  the 
requirements  for  affirmative  marketing, 
and  establishing  and  overseeing  a 
minority  and  women's  business 
outreach  program  under  24  CFR  92.350 
and  92.351,  respectively. 

(C)  The  Following  Certifications  Must 
Accompany  the  Program  Description 
(Applies  to  All  Participating 
Jurisdictions) 

(1)  A  certification  that,  before 
committini,  funds  to  a  project,  the 


participating  jurisdiction  will  evaluata 
the  project  in  accordance  with 
guidelines  that  it  adopts  for  this  purpose 
and  will  not  invest  any  more  HOME 
funds  in  combln^on  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing: 

(2)  If  the  participating  jurisdiction 
intends  to  provide  tenant-based  rental 
assistance,  the  certification  required  by 
24  CFR  92.211,  or,  if  the  partidpattng 
jurisdiction  intends  to  provide  tenant- 
based  rental  assistance  solely  in  the 
form  of  security  deposits,  the 
certification  required  by  24  CFR  92.210; 

(3)  A  certification  that  the  submissitm 
of  the  program  description  is  authorized 
under  State  and  local  law  (as 
applicable),  and  the  participating 
jurisdiction  possesses  the  legal  authority 
to  carry  out  the  HOME  Investment 
Partnerships  Program,  in  accordance 
with  the  HOME  regulations: 

(4)  A  certification  that  it  will  ccanply 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  uttt.  part  24  and  the  requirements  of 
24  CFR  92.353; 

(5)  A  certification  that  the 
participating  jurisdiction  and,  if 
applicable.  State  recipients,  will  use 
HOME  funds  ptvsuant  to  the 
participating  jurisdiction's  current 
approved  housing  strategy  and  in 
compliance  with  all  requirements  of  24 
CFR  part  92; 

Note:  If  the  program  descxiption  is 
submitted  before  the  jurisdiction's  housing 
strategy  for  Fiscal  Year  1994  is  approved,  the 
jurisdiction  will  not  be  able  to  certify  that  its 
HOME  funds  will  be  used  pursuant  to  its 
approved  housing  strateg>'  at  the  time  it 
submits  its  program  description.  However, 
the  jurisdiction  should  submit  its  program 
description  without  this  part  of  this 
certification.  The  Field  CMfice  will  not 
approve  the  program  description  until  the 
housmg  strategy  has  been  approved  and  the 
required  certification  is  made. 

(6)  The  certification  with  regard  to  the 
drug-free  workplace  required  by  24  CFR 
part  24.  subpart  F;  and 

(7)  The  certification  required  with 
regard  to  lobbying  required  by  24  CFR 
part  87,  together  with  disclosure  forms, 
if  required  by  24  CFR  part  87. 

If  a  jurisdiction  neeos  a  copy  of  the 
regulations,  the  Standard  Form  424,  or 
language  for  any  required  certification, 
it  may  obtain  them  bom  the  Community 
Planning  and  Development  Division  of 
any  HUD  Field  Office. 

Note:  As  part  of  the  Department's  efforts  to 
promote  consolidation  of  planning, 
application  and  reporting  requirements  for  its 
Community  Planning  and  Development 


Programs,  participating  jurisdictions  may 
request  a  waiver  of  the  tubmission  deadlines 
for  the  HOME  Program  to  allow  the  State  or 
locality  to  submit  its  HOME  Program 
Description  at  the  same  time  applications  are 
submitted  for  the  Community  Disvelopment 
Block  Grant  and  Emergency  Shelter  Grants 
Programs.  The  waiver  request  must  set  forth 
the  good  cause  as  required  by  24  CFR  92  3 

IV.  Corrections  to  OeficieBt  Program 
Descriptions 

If  the  program  description  is  not 
consistent  with  a  participating 
jurisdiction's  current  approved  housing 
strategy  or  if  the  participating 
jurisdiction  has  railed  to  submit 
information  sufficient  to  allow  HUD  to 
make  the  necessary  determinations,  if 
applicable,  required  by  paragraphs  (5). 
(7)  and  (B),  of  section  III.(B)  Content  of 
Program  Description,  above,  HUD  may 
require  the  participating  junsdiction  to 
fuiTiish  such  further  information  or 
assurances  as  HUD  considers  necessary 
to  find  the  program  description  and 
certifications  satisfactory.  HUD  will 
notify  the  participating  jiuisdiction  in 
writing  of  any  deficiencies  in  the 
program  description  within  30  days  of 
receipt.  The  participating  jurisdiction 
must  submit  crarections  or  additional 
information  within  a  reasonable  period 
of  time,  agreed  upon  by  HUD  and  the 
participating  jurisdiction. 

As  stated  at  24  CFR  92.151(c),  if  the 
participating  jurisdiction  does  not 
submit  supporting  information  under 
sections  in.(B)  (5)  or  (7),  above,  that  is 
sufficient  to  show  consistency  with  its 
current  approved  housing  strategy  or  to 
allow  the  required  HUD  determinations, 
or  if  HUD  disapfrroves  the  guidelines 
under  section  III.(BK5)  or  the  form  of 
investment  under  section  ni.(B)(7),  the 
Field  Office  may  approve  the  program 
description  conditionally  excepting 
those  activities  covered  by  those 
sections  until  sudi  time  as  the  necessary 
information  is  submitted. 

V.  Matching  Contribiition  Requirement 

(A)  Amount  of  Matching  Contribution 

Starting  with  Fiscal  Year  1993  funds, 
participating  jurisdictions  must  pro\'ide 
a  25  percent  matching  contribution  for 
HOME  funds  drawn  from  the 
participating  jurisdiction's  Treasury 
accounts  for  rental  assistance,  housing 
rehabilitation  (including  substantial 
rehabilitation)  and  acquisition  of 
standard  housing,  and  a  30  percent 
matching  contribution  for  HOME  funds 
drawn  for  new  construction,  unless  the 
participating  jurisdiction  has  received  a 
reduction  in  the  match  requirement. 
Eligible  forms  of  matching  contribution 
are  listed  at  24  CFR  92.220. 
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(B)  Value  of  Donated  or  Vo/uirtoTy  Labor 

The  HOME  regulations  at  24  CFR 
92.220(a)(6]  state  that  the  ressonable 
value  of  donated  or  voluntary  labor  in 
connection  with  the  site  preparation  for. 
or  construction  or  rehabiutation  ot 
aSbrdable  housing  may  be  an  eUgiUe 
form  of  matching  contributiQa.  ^is 
section  also  states  at  92^20(ai(6KiDthBt 
a  single  rate  will  be  applicatoie  far 
datennining  the  value  of  donated  or 
voluntary  labor  and  that  the  rate  will  be 
published  annually  in  the  notice  of 
funding  availability  for  the  HOME 
Program.  For  Fiscal  Year  1904,  the  rate 
continues  to  be  $10  per  hout. 

(C)  Reduction  for  Fiscal  Digress 

Section  92.222  provides  for  •  50 
percent  reduction  in  the  match 
requirement  for  Jtnisdictions  that  are  in 
fiscal  distress  and  a  100  percent 
reduction  in  the  match  requirement  for 
jurisdictions  that  are  in  severe  fiscal 
distress. 

(1)  For  Local  Participating  Jurisdictio 

"Fiscal  distress"  for  a  local 
participating  jurisdiction  means  the 
participating  jurisdiction  satisfies  one  of 
two  statutory  criteria  and  "severe  fiscal 
distress"  for  a  local  participating 
jurisdiction  means  the  participating 
jurisdiction  satisfies  both  of  the  distress 
criteria.  The  distress  criteria  are: 

(aj  Poverty  rate. — The  average  poverty 
rate  in  the  participating  jurisdiction  was 
equal  to  or  greater  than  125  percent  of 
the  average  national  poverty  rate  during 
the  calendar  year  for  which  the  most 
recent  data  are  available,  as  determined 
according  to  information  of  the  Bureau 
of  the  Census. 

(b)  Per  capita  income. — ^The  average 
per  capita  income  in  the  participating 
jurisdiction  vras  less  than  75  percent  of 
the  average  national  per  capita  income, 
during  the  calendar  year  for  which  the 
most  recent  data  are  available,  as 
determined  according  to  information  of 
the  Bureau  of  the  Census. 

Appendix  B  to  this  notice  Hsts  all 
local  participating  jurisdictions  (and 
iurisdictions  eligible  to  be  participating 
jurisdictions  in  FY  1994),  the  average 
per  capita  income  {PCI)  for  each,  how 
the  PCI  for  the  participating  jurisdiction 
relates  to  the  national  average  PCI 
[which  is  $14,277)  and  the  percent  of 
each  jurisdiction's  families  in  poverty 
and  how  that  relates  to  the  national 
average  tvtrhich  is  10.58  percent).  Thus, 
to  qualify  imder  the  PQ  criterion,  ■&e 
pa  for  the  jurisdiction  must  be  $10,708 
sr  less  and  to  qualify  imder  the  poverty 
criterion,  the  percent  of  families  in 
poverty  must  be  13.23  percent  on  higher. 

The  jiuisdictions  which  meet  one  of 
the  distress  criteria  are  determiiud  to  be 


in  fiscal  distisM  and  receive  a  SO 
percent  reduction  of  match.  Those 
jurisdictions  which  satisfy  botk  of  tbe 
distress  criteria  an  datannined  to  be  in 
severe  fiscal  dietreas  and  receive  a  lOO 
percent  reduction  in  match.  The  first 
column  after  the  name  of  the 
jurisdiction  Usts  the  jurisdiction's 
average  per  capita  income;  the  second 
column,  the  percent  of  the  natioaal 
average  per  capita  income;  the  third 
column,  the  percent  of  ismiiiea  in 
poverty;  the  fourth  cohunn,  the  percent 
of  the  national  average;  and  the  fifth 
cohunn,  the  percent  of  match  ledtiction. 

Note:  Local  participating  jurisdictions  tbat 
TBceived  a  100%  match  reductioB  in  FiMsl 
Year  1993  will  continue  to  receive  a  U)0% 
match  reduction  for  Fiscal  Ymt  10M.  Local 
participating  jurisdictions  that  recMved  ■ 
50%  match  reduction  in  Fiscal  Year  1993 
will  continue  to  receive  a  50%  matcii 
reduction  in  Fiscal  Year  1994,  unku  tbe 
participating  jurisdiction  is  detenciasd  to  be 

severe  fiscal  distress  in  Fiscal  Y«ar  1994. 

lat  case,  the  participating  jurisdiction 
receive  a  100%  reduction  for  Fiscal 

^  1994  and  1995.  (See  24  CFR 
j^222(a)(4]). 

(2)  For  State  Participating  Jurisdictions 

The  criteria  for  determining  fiscal 
distress  and  severe  fiscal  distress  for 
States  were  published  as  a  proposed 
rule  in  the  Federal  Register  April  29, 
1993.  Until  an  interim  rule 
implementing  the  criteria  is  published, 
the  Department  cannot  provide  a 
reduction  to  States  based  on  fiscal 
distress  or  severe  fiscal  distress.  After 
the  publication  of  the  interim  rule,  the 
Department  will  publish  the  list  of 
States  that  are  determined  to  be  in  fiscal 
distress  or  severe  fiscaldistress. 

(D)  Match  Reduction  for  Presidaaticdlf- 
Declared  Disaster  Areas 

Section  92.222(b)  of  the  HOME 
regulations  (as  published  June  23, 1993 
at  58  FR  34146)  provides  that  if  a  local 
participating  jurisdiction  is  located  in 
an  area  in  which  a  major  disaster  is 
declared  pursuant  to  the  Robert  T. 
Stafford  Disastw  Relief  and  Emergency 
Assistance  Act,  HUD  may  reduce  the 
matching  requiremwrt  by  up  to  100 
percent  for  the  fiscal  year  in  which  the 
declaration  of  major  disaster  is  made 
and  the  following  fiscal  year. 

Further  §  g2.222(b)  provides  that  for  a 
State  participating  jurisdicltoQ,  HUD 
may  reduce  the  match  requirement  by 
up  to  100  percent  for  the  fiscal  year  in 
iraich  the  declaration  of  major  disaster 
is  made  and  the  following  fiscal  year 
with  respect  to  any  HOME  fcmds 
expended  in  an  area  to  which  the 
dedaration  of  a  major  disaster  applies. 

To  request  a  reduction,  a  participating 
jurisdiction  must  submit  to  the  local 


HUD  OiBoa  «  copy  of  ^  disaster 
declaratioD  with  its  nqoest  fpr  a 
reduotioo.  Hiis  ia  not  a  waiver  requiring 
Headquarters  approval.  The  local  HUD 
Office  has  the  authority  to  approve  the 
match  reduction  without  consulting 
Headquaiten  or  seeldng  its  concurrence. 
Howevec.  the  local  HUD  Office  nrost 
notify  Ileadquarters  of  any  participating 
jurisdiction  whose  matching  funds 
contribution  has  been  reduced  on  the 
basis  of  its  being  declared  a  major 
disaster  area. 

Note:  HUD  has  already  reduced  by  100 
percent  the  matching  contribution 
requirement  for  regraar  HOME  funds  for 
Fiscal  Years  1993  and  1994  for  local 
participating  tiuJadirtioBs  which  have 
received  a  declaration  of  major  disaster  and 
which  received  HOME  disecter  relief  fands. 
FurtbacHUDhasssdocedtbeniitrhing 
contribution  xequireineBt  far  regular  HOME 
funds  for  States  tkat  have  reoeived  HOME 
disaster  nlisf  &ads.  but  only  fat  those 
regular  HOME  funds  that  are  used  in  an  area 
that  has  l)een  declared  a  major  disaster  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  Tin  requireroent 
that  the  participating  jurisdiction  submit  a 
copy  of  Uie  disaster  declaration  has  been 
waived  for  those  jurisdictions  that  have 
received  HOME  disaster  relief  funds. 

VI.  Reallocation  of  HOME  Funds 

Since  no  funds  were  available  for 
reallocation  in  Fiscal  Year  1993.  no 
reallocations  were  made.  If  funds 
become  available  for  reallocation  in 
Fiscal  Year  1994,  the  reallocations  will 
be  done  in  compUance  with  Subpart  J  of 
the  HOME  Program  regulations. 

Participating  jurisdictions  are 
reminded  of  the  statutory  provision  that 
HOME  funds  are  available  to 
participating  jurisdictions  for 
commitment  to  affordable  housimg  for  a 
period  of  24  months  This  provision  is 
implemented  at  24  CFR  92.500(d)  which 
provides  that  any  funds  that  are  net 
committed  after  24  months  of  the  last 
dty  of  the  month  in  which  the  funds 
were  made  available  to  the  participating 
jurisdiction  wiU  be  recaptured. 

This  deadline  for  committing  Fiscal 
Yetu  1992  HOME  funds  comes  early  in 
the  spring  of  1994  for  some  participating 
jurisdictions. 

Vn.  Other  Matters 

Enviromnental  Impact 

A  Finding  of  No  Significant  Impact 
•mHi  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(O  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  ajn.  and  5:3Q 
p  jn.  weekdays  in  the  Office  of  tias  Rules 
Docket  Clerk.  Office  of  the  General 
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Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  me 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Executive  Order  12602,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  notice  does  not 
have  potential  significant  impact  on 
family,  formation,  maintenance,  and 
general  well-being. 

Dated:  January  24, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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Appendix  A 

FY  94  HOME  Allocations 

[Fiscai  year  1994  turitdiction:  tllocation 
dolUn) 

AL  State  of  Alabama  

in  tboiuuids  of 
11,369 

AL  Binningham _ 

AL  Huntsville  «. 

1.985 
612 

AL  Mobile  ^ 

1,368 

AL  Montgomery 

AL  Tuscaloosa  

1,028 
557 

AL  Tefferson  County  

925 

Subtotal  

17.844 

AK  State  of  Alaska  

3,000 

AK  Anchorage  

Subtotal  

836 
3,836 

AZ  State  of  Arizona  

4,370 

AZ  Phoenix 

4  141 

AZ  Maricopa  Coimty  Consor- 
tium   

AZ  Turson  Consortium 

3,592 
3  008 

Subtotal  

15,111 

AR  SfatB  nf  Ark;(ns«(5     

8,620 

AR  Fort  Smith*  „ 

AR  Little  Rock  „ 

AR  Pine  Bluff 

359 
816 
407 

Subtotal  

10.202 

CA  State  of  California  

37.972 

CA  Alhambra „. 

533 

CA  Anaheim  

1  211 

CA  Bakersfield 

891 

CA  Berkeley 

CA  Burbank  

742 
516 

CA  Chula  Vista  

652 

CA  Compton  

659 

CA  Costa  Mesa 

CA  Downey* 

CA  El  Cajon  

CA  El  Monte  

CA  Escondido  Qty*  

CA  Fresno  

CA  Fullerton 

CA  Garden  Grove  

CA  Glendale ~ 

CA  Hawthorne  .)y. 

CA  Huntington  Be&ch  

CA  Huntington  Park 

CA  Inglewood 

CA  Long  Beach 

CA  Los  Angeles  

CA  Lynwood - 

CA  Merced"  

CA  Modesto  .- 

CA  Montebello* 

CA  National  Qty  

CA  Oakland  .-. 

CA  Oceansida 

CA  Ontario 

CA  Orange* 

CA  Oxnard 

CA  Pasadena 

CA  Pomona 

CA  Redding* 

CA  Richmond  

CA  Riverside 

CA  Sacramento 

CA  Salinas  

CA  San  Bernardino  

CA  San  Diego 

CA  San  Francisco 

CA  San  Jose  

CA  San  Mateo*  

CA  Santa  Ana  

CA  Santa  Barbara  

CA  Santa  Clara  - 

CA  Santa  Monica 

CA  Santa  Rosa  

CA  South  Gate  

CA  Stockton 

CA  Sunnyvale 

CA  Torrance*  

CA  Vallejo 

CA  Visalia*  

CA  Fresno  County 

CAKem  County  

CA  Los  Angeles  County 

CA  Marin  County  

CA  Orange  County  

CA  Riverside  County 

CA  Sacramento  County 

CA  San  Joaquin  County  

CA  San  Luis  Obispo  County*  . 

CA  Santa  Clara  County 

CA  Sonoma  County 

CA  Alameda  County  Consor- 
tium   „ 

CA  Contra  Costa  Co. 
Consortium*  

CA  San  Bernardino  Co.  Con- 
sortium   

CA  San  Diegd  County 
Consortium*  

CA  San  Mateo  Co. 
Consortium**  

CA  Ventura  County  Consor- 
tium  

Subtotal  


473 

364 

517 

762 

520 

2,664 

458 

588 

1,284 

501 

543 

535 

773 

3.234 

27.352 

444 

450 

802 

368 

477 

3.455 

555 

607 

375 

675 

874 

735 

409 

592 

1,021 

2,407 

652 

1.351 

5.983 

5.684 

'3.003 

364 

1.514 

571 

374 

572 

512 

617 

1,502 

441 

468 

472 

413 

1,776 

2.056 

9.608 

876 

1.427 

2.462 

2,606 

1,251 

878 

915 

903 

2.786 

2.186 

3.119 

2.436 

1.593 
1.174 


160,535 
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CO  State  of  Colorado » 5,258 

CO  Aurora 697 

CO  Boulder 413 

CO  Colorado  Springs 1,112 

CO  Denver 3.002 

CO  Fort  Collins* 425 

COLakewood*  374 

CO  Adams  County 565 

CO  Arapahoe  County*  451 

CO  Jefferson  County* 369 

CO  Pueblo  Consortium  858 

Subtotal  13.524 

CT  State  of  Connecticut  6,788 

CT  Bridgeport  1,298 

CT  Hartford .- 1.795 

CT  New  Britain 544 

CT  New  Haven  1,340 

CT  Stamford 391 

CTWaterbury  738 

,  Subtotal  12,894 

DE  State  of  Delaware 3,000 

DE  Wilmington  568 

DE  New  Castle  County 809 

Subtotal  4,377 

DC  District  of  Columbia 4,768 

Subtotal  4,768 

FL  State  of  Florida   

FL  Daytona  Beach  

FL  Ft.  Lauderdale  

FL  Gainesville 

FL  Hialeah  

FL  Hollywood*  

FL  Jacksonville  

FL  Miami  

FL  Miami  Beach  

FL  Orlando 

FL  St.  Petersburg  

FL  Tallahassee  

FL  Tampa 

FL  West  Palm  Beach  

FL  Broward  County 

FL  Dade  County 

FL  Hillsborough  County  

FL  Lee  County  

FL  Orange  County  

FL  Pasco  County 

FL  Polk  County 

FL  Brevard  County  Consor- 
tium   

FL  Escambia  County  Consor- 
tium   

FL  Palm  Beach  Co.  Consor- 
tium   

FL  Pinellas  County  Consor- 
tium   

FL  Sarasota  Consortium 

FL  Volusia  County  Consor- 
tium   

Subtotal  50,529 

GA  State  of  Georgia '.  14,578— 

GA  Albany  -  616 

GA  Athens-Clarke 536 

GA  Atlanta  3.282 

GA  Augusta 593 

GA  Columbus- Muscogee 1,160 


14,269 
464 
798 
540 

1,230 

466 

2,765 

3,757 

1.127 
902 

1,108 
661 

1,736 
417 

1,742 

4.760 

1,557 
479 

1,399 
807 

1,026 

1,142 

1,468 

1,998 

1,629 
674 

1,608 
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4S23 


ddHaa>— Cootiiiuad 


CA  Macon -»..__..,»., 

GA  Savaimali- 

GA  De  Kalb  Oninty 

CA  Cobb  County  Consortium 


«Z3    JOT  Owensboro* 

1,129  iCY  JeSBTSon  County 

1.S87 

2M7       Subtotal  


Subtotal 


thfiiwnriiof 


■165 
03,06 


26jn 


HI  State  of  Hawaii 
HI  Honolulu 


Subtotal 


3J)D0 

on 


7^71 


ID  State  oTldaho 
H3  Boise 


3,247 
(89 


Subtotal 


aj36 


IL  State  of  Illinois 

IL  Chicago .-, 

TL  Decatur  

IL  East  St  Louis  

IL  Joliet' 

IL  Peoria _,..... 

IL  Roclcford  ^ 

n.  £kpringfield „... 

IL  Madison  County „,.. 

fl,  WiU  Co»mty 

IL  Cook  County  Consortium** 

IL  Du  Page  County  Consor- 
tium   

IL  Lake  County  Consortium  .... 

IL  St.  Clair  County 
Consortium*  


74S 


Subtotal 


57,S44 


IN  State  of  Indiana  

IN  Anderson*  

IN  Bloomington 

IN  East  Chicago*  

IN  Evansvilie  

IN  Fort  Wayne  

D3  Gary 

IN  Hammond. 

IN  Indianapolis 

IN  Muncie ^„ 

Bfl  Terre  Hauts* 

IN  Lake  County 

W  Lafayette  Consortium*  .., 
IN  South  Bend  Consortium 


10,330 
435 
434 

377 
754 

776 
141)6 
525 
3772 
506 
396 
531 
567 
930 


Subtotal 


n.429 


lA  State  of  Iowa 

JA  Cedar  Rapids* 

lA  Davenport  

lA  Des  Moinea „.,. 

lA  Iowa  Qty* „ « 

iA  Waterloo* _ 

IA  Sioux  City  Conaortium* 

Sobtotal >.., 


€458 
457 
576 

1;032 
S68 


540 


11775 


XSSteteof  Kaosu 

fSf^ansasCity , 

XS  Lawrence* 

9S  Topeka 

KS  Wichita , 

XS  fohnson  Couaty*  .... 

Sobtotri  


s;b3i 

888 

879 

SS5 

1,494 

490 


9.397 


fCT  State  of  ICentucky 

icy  Covington  

KT  Lexington-Payette , 
KY  Louisville , 


13,159 

«T3 

U21 

2.471 


LA  State  of  Louisiana 

LA  Alexandria  « „ 

LA  Baton  Rouge _ 

LA  Houma-Terrrtwnne* 

LA  Lafayette -..«....— 

LA  Lake  Charles*  „ 

LA  Monroe 

LA  New  Orleans  ...-...._«........ 

LA  Shreveport  

LA  Jefferson  PaiUh  Consor- 
tium   ...._. 


t0.771 

379 

1.S03 

4gB 


17.839 

ZB.IBO 

554 

.      537 

391 

«72 

«46 

568 

L108 

457 

4;S«2 

1747 
1.2M 


Subtotal 


23^50 


ME  State  of  Maine 
ME  Portland 


4423 
507 


Snbtotal 


MD  State  of  Maryland 

MD  Baltimore  

MD  Anne  Arundel  Coun^  . 

MD  Baltimore  County 

Vfl)  Montgomery  County  _ 
MD  Prince  Georges  CoMaty. 


4.SS0 


5.352 
6.758 
794 
IJM 
1757 
2«33 


Subtotal  ->., 


lB4iB 


MA  State  of  Massadiustftts 

MA  Boston 

tAABtodaea  

MA  Cambridge __»..«« 

MA  FaU  River , 

MA  Lawrence  ..„. 

MA  LoweU „ 

•MA  New  Bedford  ^ 

MA  Somerville  _ 

MA  Springfield 

MA  Worcester „ 

MA        Barnstable        CouBtf 

Oonsortium* ^ .------,,-.. 

MA  Fitchburg  r^ntnT*i„n^  ^^^ 

MA  Holyoke  rnncnrtini^  ,.,_^ 

MA  Maiden  Coosartium       , 

MA  Newton  f'^""-**'"" 

MA  Peabody  CoaaoctloB 

MA  Quincy  '"nntwriM  .._..._ 

MI  State  of  Michigaa 

MI  Ann  Arbor L...... 

MI  Battle  Creek*  

MI  Dearborn  *  .„ «... 

l«  Detroit ^ 

Ml  Flint _. 

MI  Grand  Rapadi  

*fl  Jackson  * „„. 

MI  Kalamazoo „.„. 

M  Lansing 

MI  Muskegon* _ 

KB  Pontiac „ „ 

MI  Saginaw „.. 

»«  Warren  *  

MI  Genesee  County 

MI  Xa&t  County*  

MI  Macomb  County .»«.....__« 

MI  Oakland  County 

MI  Wayne  County  _ 

Subtotal  


9.749 

5;S69 

668 

fas 

M4 

»m 

MB 

tjgo 


1,585 

ijtg 

519 


no 

1421 

no 

«03 

1«<602 
907 

5ae 

•      37« 

13,134 

1,471 

t32S 

392 

703 

fl27 

407 

«a3 

BS2 
J67 
)13 
396 
S62 
J.143 
1.N3 


44,394 


MM  .State  «f  MinnesoU 


4S5 

480 
5757 
L251 


XraG^_  _  

dallwil  ■rnntintwd 

r 

iOi  Minneapolis  ...-_._—.>_. 

"»N  eft.  InBtll     ..,, 

MN  Dakota  •Ceuaty  CoBsor- 

tiuui   _ 

MN  Hennepia  Cauaty  Oaiosior- 
tium  „. 

MN  St  Louis  GouBty  Cmisar- 
tium  

Siftftotd  _ 

MS  State  of  Miseissippi  

MS  Jackson  

Sabtotal 


2M0 
1310 

1,727 
1,207 


15.460 


10,908 
1,166 


12,078 


6,471 


MO  Sute  of  Missoud 

MD  Columbia  * 

MD  Indepmndaaca  *  _>__ 

MD  Kansas  Qty 

MD  Springfield 

MOStJosopk*  

MO  St  LouU 

MO  St  Louis  Caaaty  

Snbtotal  

MT  State  of  Montana  , 

MT  Billings* 

Subtotal  

KE  State  of  Nebraska 

MS  Lincoln . 

NE  Omaha 

Subtotal  

NV  State  of  Nerada 

NV  Reno 

NT  Qark  County  Oonsortium  . 

Subtotal  

TIH  State  oTNew  Hampshire  .. 
NH  Manchester 

Subtotal  ...„ „ 

NJ  State  of  New  Jan«y  

Mf  Atlantic  Qty 

Mf  Camden „ 

«f  East  Orange ;... 

«f»lrabeth  ^..... 

'Nf  Irvingtoa ^.:.L.. 

Mf  Jersey  Qty 

Mf  Newark  ..._ _,.. 

NJ  Passaic ... 

Vf  Peterson ... 

NJ  Trenton  „ ... 

NJBamm  County 

it(J  Burlington  County ......._..... 

MJ  Essex  County  

KJ  niniifstar  County „. 

^  Middlesex  County 

»gHnamBiab  County 

>^  Morris  County  

Si  Somerset  County  

Vf   Camden   County   Consor- 

ticm  „ _ 

HI  Hudson   County   Consoi^ 

tium  

i^  Mercer  County  Consortium 
K9  Ocean  County  Consortiuai 
HI  Union  County  ConsoitlaB 


11^7 
415 

420 
2,3F9 

ate 

*ss 
a.oae 

2.104 


n.TBS 


3117 
370 


Bjae 


sjua 

1750 


6.386 


3.000 

693 

2,918 


6511 


3J0OO 
514 


3,514 


4ze 

1,152 

716 
1,098 

441 
2.253 
3715 

€24 
1,289 

728 
2471 

ru 

flS2 
616 
•47 
92S 


2.S28 


ima 
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NJ  Vineland  Consortium 

Subtotal  

NM  State  of  New  Mexico 

NM  Albuquerque 

NM  Las  Cruces  * 

Subtotal  

NY  State  of  New  York 

NY  Albany  

NY  Babylon  Town 

NY  Binghamton  .- 

NY  Buffialo  

NY  Elmira' 

NY  Islip  Town 

NY  Jamestown  • 

NY  Mount  Vemon 

NY  New  Rochelle 

NY  New  York 

NY  Niagara  Falls  

NY  Rochester ., 

NY  Syracuse  

NY  UUca  

NY  Yonkers 

NY  Dutchess  County  ....~ 

NY  Nassau  County  

NY  Orange  County  

NY  Rockland  County  

NY  Suffolk  County 

NY  Westchester  County 

NY  Amherst  Consortium  

NY  Erie  County  Consortium  ... 

NY  Monroe  County  Consor- 
tium   

NY  Jefferson  County 
Consortium*  

NY  Onondaga  Coimty  Consor- 
tium   

NY  Schenectady  Consortium  .. 

Subtotal  

NC  State  of  North  Carolina 

NC  Charlotte _.. 

NC  Fayetteville  

NC  Goldsboro  • 

NC  Greensboro 

NC  Raleigh 

NC  Wilmington 

NC  Wake  County*  „ 

NC  Asbeville  Consortium 

NC  Durham  Consortium  * 

NC  Gastonia  Consortium  

NC  Suiry  County  Consortium 
NC    Winston-Salem    Consor- 
tium   

Subtotal  

ND  Sute  of  North  Dakota  

NDFaigo*  

Subtotal  

OH  Sute  of  Ohio 

OH  Akron 

OH  Canton  ^ 

OH  Gncinnati 

OH  Qeveland 

OH  Columbus  

OH  Dayton  

OH  East  Qeveland  

OH  Hamilton  Qty  


633 


32,326 


4,433 

1.722 

368 


6.523 


22322 
777 
490 
475 

4,490 
384 
608 
371 
523 
378 
82,220 
618 

2378 

1,609 
778 

1,399 
474 

2.510 
509 
714 

1.350 

1307 
826 

1358 

953 

1374 

652 
1.179 


133.528 


15.971 
1.694 
483 
378 
773 
858 
483 
439 
1.092 
801 
480 
590 

1,004 


25,046 


3,000 
367 


3,367 


21351 

1,905 

751 

3,986 

6,650 

4,079 

1,928 

447 

492 


[Fitcil  yw  ISM  jurinllction:  tllocitioa  la  thousands  of 
dolUnI— Cootiouad 


(Fiscal  yair  1994  furisdictioa:  tllocstion  in  thoustods  of 
dolUn)— Cootiouad 


OH  Lima* 

OH  Lorain*  „ 

OH  Mansfield*  

OH  Springfield  

OH  Toledo 

OH  Younflstown  

OH  FranUin  County ..... 

OH  Hamilton  County  ........ 

OH  Lake  County „ 

OH  Summit  County* 

OH  Cuyahoga  County  Consor- 
tiimi  

OH  Montgomery  Co.  Consor- 
tium   

OH  Stark  County  Consortium  . 

OH  Warren  Consortium  

Subtotal  

OK  State  of  Oklahoma  

OK  Lavfton „ 

OK  Oklahoma  Qty 

OK  Tulsa 

Subtotal  

OR  State  of  Oregon 

OR  Garkamas  County 

OR  Eugene  Consortium 

OR  Portland  Consortium 

OR  Salem  Consortium* 

OR  Washington  Co. 
Consortium* 

Subtotal  

PA  State  of  Pennsylvania 

PA  Allentown 

PA  Altoona*  

PA  Bethlehem* 

PA  Brie 

PA  Harrisburg 

PA  Johnstown*  

PA  Lancaster 

PA  Philadelphia 

PA  Pittsburgh 

PA  Reading 

PA  Scranton 

PA  WUliamsport* 

PA  York* 

PA  Allegheny  County 

PA  Beaver  County 

PA  Berks  County 

PA  Chester  County 

PA  Lancaster  County 

PA  Montgomery  County  

PA  Washington  County 

PA  York  County*  

PA  Bucks  County 
Consortium** 

PA  Delaware  County 
Consortium** 

PA  Luzerne  County  Consor- 
tium   

PA  Westmoreland  Co. 
Consortium** 

Subtotal  

Rl  Stete  of  Rhode  Island  

RI  Pawtucket 

RI  Providence  

RI  Woonsocket* , 

Subtotal  


380  SC  State  of  South  Carolina  8,684 

669  SC  Charleston 584 

409  SC  Columbia  639 

616  SC  Greenville 359 

2,509  SC  North  Charleston  446 

1.042  SC  Spartanburg*  375 

683  SC  Greenville  County 745 

1.222  SC    Sumter   County    Consor- 

483  tium  1,069 

472  

Subtotal  12,901 

1.926  = 

SD  State  of  South  Dakota 3,000 

1,151  SD  Sioux  Falls*  431 

j'^5  Subtotal 3.431 

55113  TN  State  of  Tennessee    11,680 

'  TN  Chattanooga 1.049 

9  008  TN  Knoxville 1,207 

424  TN  Memphis 4,246 

2,195  TN  Nashville-Davidson 2,345 

1  734  TN  Knox  County*  421 

'■ TN  Shelby  County* 422 

13,361  

Subtotal  21,370 

6,642  ■ 

755  TX  State  of  Texas  

1,033  TX  Abilene 

3,356  TX  Amarillo 

662  TX  Arlington „... 

TX  Austin  

882  TX  Beaumont 

— ^—  TX  Brownsville 

13,330  TX  College  StaUon*  

===  TX  Corpus  Christl  

18,831  TX  Dallas  

646  TX  Denton* 

428  TX  El  Paso 

440  TX  Fort  Worth 

994    TX  Galveston  „.. 

609  TX  Garland* 

358  TX  Houston 

528  TX  Irving*  

11.715  TX  Laredo  

3.248  TX  Lubbock  

674  TX  Mc  Allen 

637  TX  Odessa „ 

374  TX  Pasadena*  

*23  TX  Port  Arthur*  

3.328  TXSanAngelo*  

1.018  TX  San  Antonio 

527  TX  Tyler* 

,  f^  TX  Waco  

1.090  TX  Wichita  Falls  

aal  "^  ^''^  County 

°;3  TX  Dallas  Coun^*  

^71  TX  Fort  Bend  County* 

„,,  TX  Harris  County  

^23  TX  Hidalgo  County  

1  608  ^  Tan^nt  County  

Subtotal  78.985 

1.691  : 

UT  State  of  Utah 3.000 

1.394  UT  Ogden* 406 

..„_  UT  Salt  Lake  Qty 974 

^^•°°7  UT  Salt  Lake  Co.  Consortium  .              1,408 

UT  Provo  Consortium  1,228 

498  Subtotal  7.016 

1379 

419  VT  State  of  Vermont  3,500 

5,596  Subtotal 3,500 


29,520 

454 

780 

806 

2,409 

698 

965 

364 

1,474 

5.583 

385 

3,543 

2,242 

509 

486 

9,438 

626 

1,206 

938 

573 

387 

501 

447 

404 

5,828 

457 

799 

490 

599 

407 

469 

2.417 

1.757 

1.024 
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VA  State  of  Virginia 

VA  Alexandria 

VA  Chesapeake 

VA  Danville*  

VA  Hampton 

VA  Lynchburg* 

VA  Newport  News  

VA  Norfolk 

VA  Portsmouth 

VA  Richmond 

VA  Roanoke 

VA  Virginia  Beach 

VA  Arlington  County 

VA  Fairfax  County  

VA  Henrico  County* 

VA  Prince  William  County 

VA  Charlottesville  Consortium 


9.990 
504 
478 
446 
590 
370 

1,022 

1,727 
774 

1,528 
605 

1,007 
791 

1,584 
550 
478 
717 


WA  Pierce  County 

WA  Spokane  County 

WA  dark  County 

Consortium* 

WA  King  County  Consortium  . 
WA  Snohomish  Co.  Consor- 

tiimi  


1,452 
641 

895 
2,679 


Subtotal 


21,907 


WY  State  of  Wyoming 


3^,500 


Subtotal 


3. 500 


Subtotal 


21,727 


WV  State  of  West  Virginia 

WV  Charleston* 

WV  Huntington  Consortium* 

Subtotal  


Subtotal 


23,161 


WA  State  of  Washington 

WA  Seattle 

WA  Spokane 

WA  Tacoma , 

WA  Yakima* 

WA  Kitsap  County*  


7,811 
3,086 
1,289 
1.231 
416 
855 


WI  State  of  Wisconsin 

WI  Eau  Qaire* 

WI  Green  Bay 

WI  Kenosha* 

WI  Madison  ». 

WI  Milwaukee  

WI  Racine 

WI    Milwaukee   Co.    Consor- 
tium   


1.372    PR  Puerto  Rico 

PR  Aguadllla  Munidpio 
PR  Arecibo  Munidpio  ... 
PR  Bayamon  Municipio  . 
PR  Caguas  Municipio  ..... 
PR  Carolina  Municipio  .. 
PR  Guaynabo  Municipio 
PR  Mayaguez  Mimicipio 

PR  Ponce  Municipio  

PR  San  Juan  Municipio  .. 


7,663 
444 

912 


9,019 


11,367 
381 
559 
475 
997 
6,527 
688 

913 


9,230 
403 
501 

1,190 
729 

1,070 
467 
849 

1,130 

4.609 


20.178 


Subtotal  

Total 1.212.700 

*New  jurisdiction  eligible  for  designation 
as  a  participating  jiirisdiction  (PJ). 

"Consortium  that  dropped  members  and 
must  requaliiy  as  a  PJ. 


Appendix  B 

FY  1994  HOME  PROGRAM  MATCH  REDUCTIONS  BASED  ON  FISCAL  DISTRESS 
[Last  column  indicates  100%  or  50%  reduction] 


**Alabama 

AL  Birmingham ^ 

AL  Huntsville 

AL  Mobile 

AL  Montgomery „ 

AL  Tuscaloosa 

AL  Jefferson  County 

**  Alaaka 

AK  Anchorage  

**  Arizona 

AZ  Phoenix 

AZ  Maricopa  County  Consortium 

AZ  Tucson  Consortium 

**  Arkansaa 

AR  Fort  Smith 

AR  Uttle  Rock 

AR  Pine  Bluff 

**  CalHomla 

CA  Alhambra 

CA  Anaheim  

CA  Bakersfield 

CA  Berkeley 

CA  Burbank 

CA  Chula  Vista 

CA  Compton 

CA  Costa  Mesa 

CA  Downey 

CA  El  Cajon 

CA  El  Monte 

CA  Escondido  City 

CA  Fresno  

CA  Fullerton 

CA  Garden  Grove 

CA  Qlendale 

CA  Hawthorne 

CA  Huntington  Beach 


PCI89 


10127 
16204 
12509 
12755 
11469 
16323 

19620 


PCI  ratio 


70.9 
113.5 
87.6 
89.3 
80.3 
114.3 

137.4 


14096 

98.7 

15192 

106.4 

13177 

92.3 

12994 

91.0 

15307 

107.2 

9530 

66.8 

13436 

94.1 

15746 

110.3 

14183 

99.3 

18720 

131.1 

18897 

132.4 

14102 

98.8 

7842 

54.9 

18750 

131.3 

16696 

116.9 

13518 

94.7 

8056 

56.4 

14647 

102.6 

11528 

80.7 

19098 

133.8 

13976 

97.9 

17966 

125.6 

13880 

97.2 

23500 

164.6 

rPct 

FamPv 
Ratk) 

100%  or 
50% 

20.8 
89 

196.2 
84.0 
173.6 
135.8 
161.3 
57.5 

50.9 

99.1 

69.8 

113.2 

99.1 
101.9 
216.0 

108.5 
69.8 

117.0 
887 
55.7 
81.1 

228.3 
56.6 
53.8 

100.9 

174.5 
73.6 

182.1 
52.8 
73.6 

116.0 

111.3 
30.2 

100 

18.4 

14.4 

17.1 

61 

50 
50 
50 

54 

lOf) 

74 

120 

10  5 

10  R 

22.9 
11  5 

100 

74 

124 

94 

JS9 

R6 

24.2 

fin 

100 

f)7 

107 

18.5 
7.8 

19.3 

100 

50 

78 

12  3 

11.8 
3.2 

- " 

^ 


* 


4S26 
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FY  1984  HOME  PROGRAM  MATCH  REDUCTIONS  BASED  ON  RSCAL  DISTRESS— CofltmuW* 

[Last  column  Indicates  100%  or  50%  reduction] 


CA  Huntfngton  ParV 

CA  frrgtewood 

CA  Long  Beach  

CA  Los  Angeies 

CA  Lynwood 

CA  Merced 

CA  Modesto 
CA  Montebetk) ... 
CA  National  City 

CA  OaMand  

CAOceanside 
C  A  Ontario 

CA  Orange 

CAOxnafd 

CAPaaadena  ... 

CA  Pomona 

CA  Redd^ 

CA  Richmond  ... 

CA  Sacramento 

CA  Salinas 

CA  San  Bernardino  

CA  San  Otego ,..,...„ 

CA  San  Francisco  „ 

CA  San  Jose _. 

CA  San  Mateo 

CA  Santa  Ana  ...„ 

CA  Santa  Bartara 

CA  Santa  Ctara 

CA  Santo  Mbnica  

CA  Santa  Rosa , 

CA  South  Gate 

CA  Stocirton , 

CA  Sunnyvale  ._ 

CA  TotnfK9  ..._......._ , 

CA  Vailejo 

CA  VisaUa 

CA  Fresr>o  County 

CA  Kern  County 

CA  Los  Angetea  County 

CA  Marin  County 

CA  Orange  County 

CA  Riverside  County 

CA  Sauainanto  Coiinty 

CA  San  Joaquin  Coufrty 

CA  San  Luia  OU^tc  County 

CA  Santa  Clara  County 

CA  Sonoma  County 


CA  Atemeda  County  Consortum 

CA  Contra  Costa  Cottftty  Consorflum 

CA  San  BemarcJno  County  Consortium  ... 

CA  San  Diego  County  Consortium  

CA  San  Matao  County  Consortium 

CA  Venbita  Couity  Consortium 

"Colorado 

CO  Aurora  

CO  Boulder ^. 

CO  Colorado  Springa 

CO  Denver 
CO  Fort  Collins 
CO  Lakewood  .. 

CO  Adanw  County 

CO  Arapahoe  County ... 
CO  Jefferson  Coun^  _. 
CO  Puebto  Conaofttum 


'Oonnoetieut 


PCtiaio 


7238 

60.7 

"11«9» 

83.3 

15639 

109.5 

tet88 

113.4 

7260 

50.9 

10237 

71.7 

13572 

96.1 

12276 

86.0 

8658 

60.6 

14676 

102.8 

14522 

101.7 

12120 

84.9 

19064 

133.5 

12096 

•4.7 

19586 

137.2 

10729 

75.1 

13040 

91.3 

14630 

ioe.5 

14235 

96.7 

14067 

96.7 

11351 

79.5 

10865 

76.1 

16401 

114.9 

19695 

137.9 

16905 

118.4 

22746 

isaa 

10019 

70.2 

T8934 

132.6 

19676 

137.8 

29134 

204.1 

17259 

120.9 

8368 

58.6 

11331 

79.4 

22309 

156.3 

22095 

154.8 

14271 

100.0 

12994 

91.0 

12513 

87.6 

11155 

78.1 

17156 

120.2 

28381 

198.8 

24046 

168.4 

13872 

97.2 

15913 

111.5 

13780 

96.5 

15112 

106.8 

26101 

182.8 

17242 

120.8 

18726 

131.2 

21495 

150.6 

13442 

94.2 

17210 

120.5 

220S7 

154.5 

16281 

128.0 

1525S 

106.9 

17268 

120.8 

14243 

96.8 

15590 

ioa2 

13439 

94.1 

16726 

117.2 

12829 

90.6 

19479 

136.4 

18618 

131.8 

10347 

72i 

13156 

92.1 

11081 

77.6 

»rPct 

FamPv 

100%  or 

Ratio 

50% 

21.7 

204.7 

100 

14.1 

133.0 

5ft 

13.5 

127.4 

sa 

14.9 

140.6 

50 

20.1 

189.6 

too 

20.2 

190.6 

too 

10.5 

99.1 



11.6 

109^4 

" 

20.2 

190j6 

100 

16.7 

157.5 

6» 

6,7 

63.2 

too.o 

10.6 

4,7 

44.3 

90.6 

104.7 

132.1 

104.7 

96 

11.1 

14,0 

11.1 

_ 

13.5 

127.4 

50 

8  4 

792 
130.2 

13.8 

50 

12.4 

117.0 

19.5 

184.0 

50 

9.7 

91.5 
91.5 
61.3 
36.8 
117.9 

97 

6.5 

SLA 

12.5 

SO 

78 

73.6 
34.9 
53.8 
51.9 
143.4 

3,7 

5.7 

an 

1&2 

100 

16.9 

159.4 

SO 

3.3 

31.1 
34.0 

3.6 

6,9 

65.1 
133.0 

14.1 

50 

13.2 

124.5 

14.5 

136.8 

50 

9.0 

84.9 

3.0 

26.3 

3.6 

34.0 
84.0 

8.9 

78 

73.6 
81.t 

8.6 

" ™* 

6.8 

642 

2.8 

26.4 
51J 

5.5 

4.5 

42^ 

46 

43.4 
93.4 
54.7 

a9 

5.8 

4.1 

38.7 
45.3 

67.5 

Tao 

4,8 

6l1 

7.6 

a6 

61.1 

13.1 

i2a6 

ao 

75.5 

&2 

49.1 

m  »!«■»■ n«. 

1A 

66=0 

..„_ ^.., 

4.2 

36.6 

„„...._.. 

ai 

29.2 

16.7 

157.5 

100 

15.0 

141.5 

so 

25.7 

242.5 

so 

Federal  Register  /  Vol.  59.  No.  20  /  Monday,  January  31,  1994  /  Notices 


4527 


FY  1994  HOME  PROGRAM  MATCH  REDUCTIONS  BASED  ON  FISCAL  DISTRESS— Continued 

[Last  column  Indicates  100%  or  50%  reduction] 


CT  New  Britain  

CT  New  Haven 

CT  Stamford  

CT  Waterfoury 

**D*iawar» 

DE  Wilmington , 

DE  New  Castle  County  

-Florida 

FL  Daytona  Beach 

FL  Ft.  Lauderdale 

FL  Gainesville 

FL  HiaJeah 

FL  Hollywood 

FL  Jacksonville 

FL  Miami 

FL  Miami  Beach  

FL  Orlando ; 

FL  St.  Petersburg 

FL  Tallahassee 

FL  Tampa ., 

FL  West  Palm  Beach  

FL  Broward  County  i 

FL  Dade  County  

FL  Hlllst)orough  County 

FL  Lee  County 

FL  Orange  County 

FL  Pasco  County 

FL  Polk  County 

FL  Brevard  County  Consortium 

FL  Escambia  County  Consortium  „ 

FL  Palm  Beach  County  Consortium 

FL  Pinellas  County  Consortium 

FL  Sarasota  Consortium  

FL  Volusia  County  Consortium  

-Georgia 

3a  Albany 

3A  Athens-Clarke 

jA  Atlanta 

3A  Augusta 

3A  Columbus-Muscogee  

3A  Macon 

3A  Savannah 

3A  De  Kalb  County 

3A  Cobb  County  Consortium 

-Hawaii 

HI  Honolulu 

-Idaho 

D  Boise 

-Illinois 

L  Chicago  

L  Decatur 

L  East  St.  Louis 

L  Jdiet 

L  Peoria  

L  Rockfofd  

L  Springfield 

L  Madison  County  

L  Will  County  , 

L  Cook  County  Consortium 

L  Du  Page  County  Consortium 

L  Lake  County  Consortium 

L  St.  Clair  County  Consortium  

-Indiana 

N  ArxJerson  

N  Bloomington 


PCI89 


13715 
12968 
27092 
14209 

14256 
18055 

11901 
19814 
11549 

8914 
16303 
13857 

9799 
16504 
13879 
14132 
13247 
13277 
15712 
15883 
15451 
14671 
16556 
14375 
11747 
11987 
15094 
12311 
18796 
16070 
18441 
15034 


'  16256 


15208 


PCI  ratio 


103.1 
90.8 

189.8 
99.5 

99.9 
126.5 


83.4 

138.8 

80.9 

62.4 

114.2 

97.1 

68.6 

115.6 

97.2 

99.0 

92.8 

93.0 

110.1 

111.2 

108.2 

102.8 

116.0 

100.7 

82.3 

84.0 

105.7 

86.2 

131.7 

112.6 

129.2 

105.3 


FamPv  Pet 


10496 

73.5 

11604 

81.3 

15279 

107.0 

10367 

72.6 

11949 

83.7 

11502 

80.6 

10978 

76.9 

17557 

123.0 

19456 

136.3 

113.9 


106.5 


12899 

90.3 

13348 

93.5 

6421 

45.0 

13091 

91.7 

14039 

98.3 

14109 

98.8 

14813 

103.8 

13265 

92.9 

15477 

108.4 

18729 

131.2 

20353 

142.6 

21568 

151.2 

12874 

90.2 

12161 

85.2 

10616 

74.4 

10.7 

18.2 

3.9 

9.9 

15.1 
3.3 

16.0 

13.1 

15.7 

15.5 

7.7 

9.8 

25.7 

19.9 

12.2 

9.5 

11.9 

15.0 

12.7 

6.9 

10.2 

7.0 

5.1 

6.5 

7.9 

9.2 

6.3 

12.7 

6.0 

5.1 

4.6 

6.0 


5.4 

6.3 

18.3 

12.3 

39.5 

9.6 

15.1 

10.5 

9.7 

8.4 

3.2 

4.1 

2.4 

3.7 

10.8 

15.2 
15.3 


FamPv 
Ratio 


100.9 

171.7 

36.8 

93.4 


142.5 
31.1 


150.9 

123.6 

148.1 

146.2 

72.6 

92.5 

242.5 

187.7 

115.1 

89.6 

112.3 

141.5 

119.8 

65.1 

96.2 

66.0 

48.1 

61.3 

74.5 

66.8 

59.4 

119.8 

56.6 

48.1 

43.4 

56.6 


22.1 

208.5 

14.2 

134.0 

24.6 

232.1 

27.9 

263.2 

14.9 

140.6 

20.8 

196.2 

18.5 

174.5 

6.0 

56.6 

4.1 

38.7 

50.9 

59.4 

172.6 

116.0 

372.6 

90.6 

142.5 

99.1 

91.5 

79.2 

30.2 

38.7 

22.6 

34.9 

101.9 


143.4 
144.3 


100%  or 
50% 


50 


50 


50 


50 
100 


100 
50 


50 


100 
50 
50 

100 
50 
SO 
50 


50 

100 

50 


50 
100 
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FY  1994  HOME  PROGRAM  Match  Reductions  Based  on  Fiscal  Distress— Continuea 

[Last  coiumn  Indlcatea  100%  Of  50%  reduction) 


IN  East  CTncaga 

IN  Fort  Wayne  

IN  Gary  .■■■■.. 

IN  Fiemmono  .,«.«..,„„ 

IN  IndianapoHs  _ 

INMunde 

IN  Ton-e  Haute , 

IN  Lake  County , 

IN  Latayette  Coneoitium 

IN  South  Bend  Coneortun 

lA  Ceoar  RapkJs 

lA  Davenport 

lA  Oes  Moir>es 

lA  Iowa  City  

lA  Waterloo 

lA  Sioux  City  Consortium  ... 


KS  Kansas  City  

KS  Lawrence  ..._ 

KS  Topeka _. 

KS  Wichita _ 

KS  Johnson  County . 


"Kentucky 


'Louisiana 


'Maryland 


KY  Covington 

KY  Lexington-Fayatla  .. 

KY  Louisville 

KY  OwenstxvQ 

KY  Jefferson  Courtjr  .„ 

LA  Alexandria 

LA  Baton  Rouge 

LA  Houma-Terrebonne _ 

LA  Lafayette    ..._ _ 

LA  Lake  Charles 

LA  Monroe  

LA  Mbw  Orleans '. 

LA  Shreveoort 

LA  Jefferson  Parish  Consorttunf* 

"Maina 

ME  Portland 

MD  Balttrriore  ..._ 

MD  Anne  Arundel  County  

MD  Baltimore  Courtty  „ .""„ 

MD  Montgoniery  County  _ 

MD  Pnnce  Georges  County  

"Maasachusetts 

MA  Boston 

MA  Brockton "Z 

MA  Camt)ndge 

MA  Fall  River l.''""'"" 

MA  Lawrence 

MA  Lowell  !!!l_r! 

MA  New  Bedford !""!!!!! 

MA  Somerville  _ „ 

MA  SpnngfieJd  

MA  Worcester 

MA  Barnstable  County  Consortum  _."!!!!!!!."!! 

MA  Fitchtjurg  ConaortJum 

MA  Holyoke  Consortum 

MA  Maiden  Consortium „ 

MA  Newton  Consortium  _ [.. 

MA  Peatx>dy  ConsortJum  


PCI89 


9090 
T2S64 
T272C 

8994 
TT576 
14605 
10686 
10527 
15323 
12570 
t3277 


14914 


PCI  ratio 


63.7 

88.0 
89.1 
630 
81.1 

102.3 
74.8 
73.7 

107.3 
88.0 

9ao 


15246 

106.8 

12557 

88.0 

13710 

96.0 

13277 

93.0 

12475 

87.4 

12130 

85.0 

t0*78 

73.4 

ttTeo 

824 

t3680 

95.8 

14516 

TOt.7 

20308 

T42.2 

t0293 

72.1 

t4962 

104.8 

1-1527 

80.7 

tU82 

80.5 

t535> 

>07.5 

10887 

76.3 

13220 

92.6 

9505 

66.6 

12925 

90.5 

11475 

80.4 

10037 

70.3 

11372 

79.7 

11663 

8t.7 

12764 

89.4 

104.5 


11994 

84.0 

18522 

129.7 

18658 

130.7 

25433 

178.1 

17512 

122.7 

15681 

109.1 

13466 

94.2 

19679 

139.2 

10966 

76.8 

9686 

67.8 

12701 

89.0 

10823 

76.5 

15179 

106.3 

11564 

81.1 

t33e3 

93.8 

16402 

114.9 

13&77 

97.9 

12464- 

87.3 

16550 

115.9 

24601 

172.3 

T7833 

124.9 

FamPv  Pet 


24.5 

11.2 

8.3 

26.4 

11.8 

».7 

14J3 

15.5 

3.6 

6.6 

7.t 


6.6 

t2.4 

9.5 

9J3 

14^ 

10.4 


FamPv 
Ratio 


231.1 

105.7 

78.3 

249.1 

111.3 

91.5 

\MS 

U6^ 

34.0 

62.3 

67.0 

62.3 

tt7.a 

89.6 

87.7 

t34J 

98-1 


100%  or 
50% 


too 


100 

too 


14.6 

T37.7 

TT.5 

t08.5 

9.3 

87.7 

9.5 

69.6 

2.9 

26.4 

17.7 

>67.0 

10.2 

96.2 

18.6 

175.5 

>5.3 

t44.3 

6.4 

60.4 

24.0 

22&4 

15-4 

145.3 

20.2 

190.6 

17.0 

160.4 

20.3 

t91.5 

31.6 

296.1 

27.3 

2^.5 

20.2 

z/90.6 

11.6 

ym4 

10.6 

10O.O 

t7.» 

167.9 

^5 

23^ 

as 

35.8 

£9 

26.4 

37 

349 

15.0 

141.5 

tt.7 

110.4 

72 

67.9 

12.3 

116.0 

25.6 

241.5 

>5.t 

t42>.5 

t4.6 

137.7 

7.6 

71.7 

17.7 

167.0 

12.2 

tts.i 

5.8 

54.7 

8.7 

82.T 

t4.3 

134.9 

7.1 

67.0 

3.2 

30.2 

6.3 

59.4 

50 


100 


too 


50 
50 


50 
50 

100 
50 
50 

TOO 
SO 
50 


50 


50 


too 

50 
50 


50 


50 


F»dwal  lUgirter  /  Vol  59.  hfo.  20  /  Monday.  January  31.  1994  /  Noticeg 


4529 


FY  1994  HOME  PROGRAM  MATCH  REDUCTIONS  BASED  ON  FISCAL  DlSTRESS-COflttnued 

(Last  ootumn  indteatM  100%  or  50%  ndMton] 


MA  Quincy  Consoftlum 


Ml  Ann  Artw 

Mi  Battte  CrMk 

W  Daarfoom 

Ml  Detroit , 

Mi  Rmt 

Ml  Grand  Rapids 

Ml  Jackson  

Ml  Kalamazoo 

Ml  Lansing  ..„ 

Ml  Muskegon 

Ml  Pontiac 

Ml  Saginaw 

Ml  Warren 

Mi  Genesee  County 

Mi  Kent  County 

Ml  Macomb  County  . 
Mi  Oakland  County .. 
Ml  Wayne  County .... 


PCI89 


**  Minn«M»ta 

MN  Minneapolis 

MN  St.  Paul  

MN  Dakota  County  Consortium 

MN  Hennepin  County  Consortium 

MN  St.  Louis  County  Consortium 


MS  Jackson 


Mlaaouri 


MO  Columl)la 

MO  Independence  .... 

MO  Kansas  Oty  

MO  St  Joseph 

MO  St.  Louis 

MO  SprlngfJeW 

MO  St.  Louis  County 


**  Montana 


Ml  Billings 


NE  Lincoln 
NE  Omaha 


Nebraska 


Nevada 


NE  Reno  

NE  Clark  County  Consortium 


New  Hampshire 


NH  Manchester , 


NJ  Atlantic  City 

NJ  Camden 

NJ  East  Orange 

NJ  Eli2at)eth  

NJ  irvington  

NJ  Jersey  City 

NJ  Newark 

NJ  Passaic 

NJ  Peterson 

NJ  Trenton 

NJ  Bergen  County 

NJ  Burlington  County  . 

NJ  Essex  County 

NJ  Gkxjcester  County 
NJ  Mkldlesex  County  . 
NJ  Monnvxjth  County  . 
NJ  Morris  County 


N«w  Jersey 


17808 

17786 
12963 

16852 

9443 

10415 

12070 

10410 

11956 

12232 

8890 

9847 

8944 

15224 

15109 

16497 

16502 

19797 

18244 

14830 
13727 
16643 
20503 
11640 

12216 


12452 

87.2 

13208 

92.5 

13799 

96.7 

11044 

77.4 

10798 

75.6 

11878 

83.2 

17679 

123.8 

12834 


13720 
13957 


16091 
14883 

15111 


PCIratk) 


124.7 

124.6 

90.8 

118.0 

66.1 

72.9 

84.5 

7^9 

83.7 

85.7 

62.3 

69.0 

62.6 

106.6 

105  J 

115.5 

115.6 

138.7 

127.8 

103.9 

96.1 

116.6 

143.6 

81.5 

85.6 


FamPvPct 


89.9 

96.1 
97.8 

112.7 
104.9 

105.8 


12017 

84.2 

7276 

51.0 

12376 

86.7 

12112 

84.8 

12982 

90.9 

13060 

91.5 

9424 

66.0 

11057 

77.4 

10518 

73.7 

11018 

77.2 

23825 

166.9 

18335 

128.4 

26400 

184.9 

15242 

106.8 

20219 

141.6 

20873 

146.2 

26192 

183.5 

4.4 

6.0 

14.1 

8.2 

29.0 

27.6 

12.6 

21.2 

19.3 

16.5 

23.0 

24.1 

28.5 

5.1 

8.0 

3.3 

4.0 

3.9 

5.4 

14.1 

12.4 

3.6 

3.0 

9.9 

18.0 

12.4 
6.9 
11.7 
13.2 
20.6 
11.6 
4.3 

9.2 

6.5 
9.6 

7.6 
7.8 

6.3 


20.6 

34.1 

15.6 

13.7 

10.3 

16.6 

22.8 

14.6 

15.7 

15.1 

2.7 

2.7 

3.3 

4.7 

2.2 

2.7 

1.6 


FamPv 
Ratk) 


41.5 

56.6 
133.0 

77.4 
273.6 
260.4 
118.9 
200.0 

^e^.^ 

155.7 

217.0 

227.4 

268.9 

48.1 

75.5 

31.1 

37.7 

36.8 

50.9 


133.0 

117.0 
34.0 
28.3 
93.4 

168.8 


117.0 
65.1 
110.4 
124.5 
194.3 
109.4 
40.6 


86.8 

61.3 
90.6 

71.7 
73.6 

59.4 

194.3 

321.7 

147.2 

129.2 

97.2 

156.6 

215.1 

137.7 

148.1 

142  5 

25.5 

25.5 

31.1 

44.3 

208 

25.5 

15.1 


100%  or 
50% 


SO 


100 
100 


100 
50 

50 
100 
100 
100 


50 


50 


50 


50 

100 

50 

50 


50 

100 
50 

100 
50 
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FY  1994  HOME  PROGRAM  MATCH  Reouctkjns  BASED  ON  FISCAL  DISTRESS— Continued 

(Last  cofcjmn  Indteates  100%  of  50%  reductJon] 


NJ  Somerset  County  

NJ  Camden  County  Consortium 
fU  Hudson  County  Consortium  .. 
NJ  Mercer  County  Consortium  ... 
NJ  Ocean  County  Consortium  ... 

NJ  Union  County  Consortium 

NJ  Vlnetond  Consortium 


NawMaxiee 


NM  Altxjquerqus 
NM  Las  Cruces ... 


**  New  York 

NY  Ail>any 

NY  Baljylon  Town 

NY  Binghamton  

NY  Buffalo  

NY  Elmira  „„ 

NY  isUp  Town 

NY  Jamestown  

NY  Mount  Vernon  „ 

NY  New  Rochelle 

NY  New  yoik. ^ „ 

NY  Niagara  Fails ..._ , 

NY  Rochestar 

NY  Syracuse « „ 

NY  UUca  „.„. 

NY  Yonkers  

NY  Dutcheas  County 

NY  Nassau  County „ J. 

NY  Orange  County „.. 

NY  Roddand  County 

NY  Suffolk  County 

NY  Westchester  County 

NY  Amherst  Consortium „ 

NY  Erie  County  Consortium „ 

NY  Monroe  County  Corwortium 

NY  Jefferson  County  Coraortium  ™ 

NY  Onondaga  County  Consortium 

NY  Schenectady  Consortium 


**  North  Carolina 

NC  Ctiarlotte 

NC  Fayetteville „.., 

NC  Goldsboro „„ 1"' 

NC  Greensboro  

NC  Raieigh  

NC  Wilmington 

NC  Wake  County ."Z!Z"!Z 

NC  AshevlUe  Consortium  ...., 

NC  Dufham  Corwortium „ 

NC  Gastonla  Consortium  „ Z 

NC  Surry  County  Consortium „ 

NC  Winston-Salem  Consorthjm  


NO  Fargo 


North  Dakota 


OH  Akron „. 

OH  Canton 

OH  andnnaU  

OH  Cleveland 

OH  CdumtHiS 

OH  Dayton 

OH  East  Cleveland 
OH  Harrttton  City  _., 

OH  Uma  

OH  Lorain  

OH  Mansfiekl 

OH  SpringfieW 


Ohio 


PCI89 


25111 
18173 
15480 
21419 
15542 
21824 
12670 

14013 
11175 

13742 
16726 
12106 
10445 
9489 
16778 
10731 
15835 
23745 
16281 
10904 
11704 
11351 
10726 
17484 
17616 
21329 
16772 
20283 
17633 
30382 
15956 
14464 
18303 
10719 
16503 
14438 

16793 
12825 
10726 
15644 
16896 
12077 
17520 
12882 
14997 
12681 
12224 
16151 


13554 


12015 
10133 
12547 

9258 
13151 

9946 

9020 
11108 

9535 
10676 
11774 
10648 


PCIratk) 


175.9 
127.3 
108.4 
150.0 
108.9 
152.9 
88.7 


98.2 
78.3 

96.3 

117.2 

84.8 

73.2 

66.5 

117.5 

75.2 

IIP.9 

166.3 

114.0 

76.4 

82.0 

79.5 

75.1 

122.5 

123.4 

149.4 

117.5 

142.1 

123.5 

212.8 

111.8 

101.3 

128.2 

75.1 

115.6 

101.1 

117.6 
89.8 
75.1 

109.6 

118.3 
84.6 

122.7 
90.2 

105.0 
88.8 
85.6 

113.1 

94.9 

84.2 
71.0 
87.9 
64.8 
9^1 
69.7 
63.2 
77.8 
66.8 
74.8 
82.5 
74.6 


FamPv  Pet 


1.4 
3.4 
9.7 
2.2 
4.3 
3.2 
11.0 


FamPv 
Ratio 


8.5 

15.3 

17.4 

8.2 

7.7 

16.8 

3.6 

8.7 

8.8 

8.0 

8.0 

7.8 

7.9 

16.5 
18.8 
20.7 
25.2 
12.6 
22.0 
25.9 
14.0 
18.6 
16.6 
14.5 
16.6 


13.2 
32.1 
91.5 
20.8 
-40.6 
30.2 
103.8 


10.3 

97.2 

16.6 

156.6 

12.1 

114.2 

3.7 

34.9 

12.0 

113.2 

21.7 

204.7 

19.4 

183.0 

3.4 

32.1 

14.6 

137.7 

8.9 

84.0 

4.7 

44.3 

16.3 

153.8 

15.5 

146.2 

21.1 

199.1 

17.0 

160.4 

16.6 

156.6 

9.0 

84.9 

2.7 

25.5 

2.6 

24.5 

3.1 

29.2 

3.7 

34.9 

3.5 

33.0 

2.6 

24.5 

3.6 

34.0 

4.1 

38.7 

2.4 

22.6 

11.0 

103.8 

2.9 

27.4 

7.8 

73.6 

80.2 

144.3 

164.2 

77.4 

72.6 

158.5 

34.0 

82.1 

83.0 

75.5 

75.5 

73.6 

-  74.5 


155.7 
177.4 
195.3 
237.7 
118.9 
207.5 
244.3 
132.1 
175.5 
156.6 
136.8 
156  6 


100%  or 
50% 


50 


100 
100 


50 


50 
50 
50 
50 

50 


50 

50 


50 


50 
100 

50 
100 


100 

100 
50 

100 

100 
50 

100 
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FY  1994  HOME  PROGRAM  Match  Recxjctions  Based  on  Fiscal  Distress— Continued 

[Last  column  indicates  1 00%  or  50%  reduction] 


OH  Toledo 

OH  Youngstown  „ 

OH  FrankJfn  County 

OH  Hamilton  County  

OH  Lake  County 

OH  Summit  County  

OH  Cuyahoga  County  Consortium  .... 
OH  Montgomery  County  Consortium 

OH  Stark  County  Consortium 

OH  Warren  Consortium 


OMahoma 


OK  Lawton 

OK  Oklahoma  CKy . 
OK  Tulsa  


••Oregon 

OR  Clackamas  County 

OR  Eugene  Consortium  

OR  Portland  Consortium 

OR  Salem  Consortium  

OR  Washington  County  Consortium 


•*  Pannaylvanla 

PA  Allentown  

PA  Altoona 

PA  Bethlehem 

PA  Erie  * 

PA  Harrisburg 

PA  Johnstown  ...,.„ „ , 

PA  Lancaster ^ , 

PA  Philadelphia ..„ , 

PA  Pittsburgh _^ , 

PA  Reading  „ , 

PA  Scranton , 

PA  Wllllamsport „ 

PA  Yort<  > 

PA  Allegheny  County  

PA  Beaver  County 

PA  Berths  County „. 

PA  Chester  County 

PA  Lancaster  County 

PA  Montgomery  County  _ 

PA  Washington  County 

PA  York  County 

PA  Bucks  County  Consortium 

PA  Delaware  County  Consortium  

PA  Luzerne  County  Consortium 

PA  Westmoreland  County  Coraortium  

-  Rhode  Island 

Rl  Pawtucket 

Rl  Providence _ _. 

Rl  Woonsocket „. 

••  South  Carolina 

SC  Charteston  

SC  Columbia  - ,, 

SC  Greenville  „ 

SC  Ntorth  Charleston 

SC  Spartanburg „ „. 

SC  Greenville  County 

SC  Sumter  County  Consortium 


••  South  Dakota 


SO  Skxix  Falls 


TN  Chattanooga 

TN  Kno)(viU«  „ 

TN  Menphis 

TN  Nashvitle-DavWson 


PCI89 


11894 
8544 
18560 
16203 
15185 
16958 
18212 
16540 
13758 
12900 


10772 
13528 
15434 

16329 
12846 
14479 
12722 
16357 


12865 
11838 
11997 

14093 
12210 
14708 
10315 
12142 
13808 
9936 

13677 

12332 
12106 
11682 
15185 


PCI  ratio 


83.3 

59.8 

130.0 

113.5 

106.4 

118.8 

127.6 

115.9 

96.4 

90.4 


75.5 
94.8 

108.1 

114.4 
90.0 

101.4 
89.1 

114.6 


12822 

89.8 

10398 

72.8 

13684 

95.8 

10715 

75.1 

11037 

77.3 

8500 

59.5 

10693 

74.9 

12091 

84.7 

12580 

88.1 

11041 

77.3 

11108 

77.8 

10276 

72.0 

10485 

73.4 

16335 

114.4 

11695 

81.9 

15686 

109.9 

20601 

144.3 

14771 

103.5 

20325 

142.4 

12738 

89.2 

15120 

105.9 

18885 

132.3 

16874 

118.2 

12044 

84.4 

12693 

88.9 

90.1 
82.9 
84.0 

98.7 
85.5 
103.0 
72.2 
85.0 
86.7 
69.6 

95.8 

86.4 

84.8 

81.8 

106.4 


FamPv  Pet 


15.4 
24.4 
3.4 
4.3 
3.7 
3.7 
3.2 
4.9 
6.3 
9.4 

13.4 
12.0 
11.5 

4.7 
10.3 
8.9 
9.3 
4.8 


8.1 
18.3 
11.6 

16.3 
15.7 
13.7 
18.2 
17.1 
6.5 
17.1 

5.5 


FamPv 
Ratio 


145.3 
230.2 
32.1 
40.6 
34.9 
34.9 
30.2 
46.2 
59.4 
88.7 


126.4 
113.2 
108.5 

44.3 
97:2 
84.0 
87.7 
45.3 


9.3 

87.7 

14.0 

132.1 

8.8 

83.0 

15.2 

143.4 

23.9 

225.5 

22.5 

212.3 

16.3 

153.8 

16.1 

151.9 

16.6 

156.6 

15.2 

143.4 

11.1 

104.7 

16.4 

154.7 

16.4 

154.7 

5.9 

557 

10.8 

101.9 

2.6 

24.5 

3.0 

28.3 

4.0 

37.7 

2.1 

18.8 

9.7 

81.5 

2.8 

26.4 

2.6 

24.5 

5.3 

50.0 

8.0 

75.5 

8.2 

77.4 

100%  or 
50% 


76.4 
172.6 
109.4 


153.8 

148.1 
129.2 
181.1 
161.3 
61.3 
161.3 


51.9 


14.4 

135.8 

15.3 

144.3 

18.7 

176.4 

10.0 

84.3 

50 
100 


50 


100 


50 
50 
100 
100 
60 
50 
SO 


100 
100 


50 


50 
60 
50 

100 
50 


100 


60 
60 
50 
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TN  Knox  County  ... 
TN  Shelby  County 


'Texas 


TX  At)jlene 

TX  Amartk) _..., 

TX  Arlington 

TX  Austin  

TX  Beaumont 

TX  Brc»wnsv1lle 

TX  College  Station  ... 

TX  Cofpus  ChristI 

TX  Dallas 

TX  Denton  

TX  El  Paso  

TX  Forth  Worth 

TX  Galveston 

TX  Garland 

TX  Houston 

TX  In/Ing  „ 

TX  Laredo 

TX  Lubbock  

TX  Mc  Allen 

TX  Odessa 

TX  Pasadena 

TX  Port  Arthur  

TX  San  Angslo  , 

TX  San  Antonjo 

TX  Tyler 

TX  Waco 

TX  Wichita  Falls  

TX  Bexar  County 

TX  Dallas  County  

TX  Fort  Bend  County 

TX  Harris  County 

TX  Hidalgo  County  .... 
TX  Tarrant  County 


•nnah 

UT  Ogden  

LIT  Salt  Lake  City  

LTT  Salt  Lake  County  Consortium  

UT  Provo  Consortium 


-Virginia 


PCI89 


15333 
17987 


PCI  ratio 


VA  Alexandria 

VA  Chesapeake „ 

VA  Danville 

VA  Hampton  j^ 

VA  Lynchburg 

VA  Newport  News 

VA  Nortdk  

VA  Portsmouth  .Z 

VA  Rk:hmond 

VA  Roanoke  U" 

VA  Virginia  Beach  

VA  Ariington  County  ..„ ^ 

VA  Fairfax  County 

VA  Henrico  County 

VA  Pnnce  William  County  

VA  Charlottesville  Consortium 

**Wa«hlngton 

WA  Seattle 

WA  Spokane 

WA  Tacoma 

WA  Yakima „ 

WA  Kitsap  County  „. ZZZ. 

WA  Pierce  County ^.., 

WA  Spokane  County „ 

WA  Clark  County  Consorthjm „ ..Z^ZZ'"'""  " 


107.4 
126.0 


11857 

83.0 

12744 

89.3 

16239 

113.7 

14295 

100.1 

12751 

89.3 

6284 

44.0 

9262 

64.9 

11755 

82.3 

16300 

114.2 

12013 

84.1 

9603 

67.3 

13162 

92.2 

12399 

86.8 

15056 

105.5 

14261 

99.9 

16424 

115.0 

6981 

/   48.9 

12322 

86.3 

9814 

68.7 

11588 

81.2 

12402 

86.9 

9706 

68.0 

11353 

79.5 

10884 

76.2 

13400 

93.9 

10195 

71.4 

11686 

81.9 

12736 

89.2 

17395 

121.8 

16723 

117.1 

16167 

113.2 

5346 

37.4 

15850 

111.0 

10754 

75.3 

13482 

94.4 

11866 

83.1 

9050 

63.4 

25509 

178.7 

13817 

96.8 

11344 

79.5 

13099 

91.7 

12657 

88.7 

12711 

89.0 

11643 

81.6 

11158 

78.2 

13993 

98.0 

12513 

87.6 

15242 

106.8 

25690 

179.9 

24784 

17a6 

18019 

126.2 

17795 

124.6 

14579 

102.1 

18308 

128.2 

12375 

86.7 

12272 

86.0 

11593 

81.2 

14311 

100.2 

13946 

97.7 

13217 

9^e 

13862 

97.8 

FamPv  Pet 


6.4 

4.1 

11.0 

13.1 

5.7 

11.5 

16.6 

38.5 

16.6 

16.4 

14.7 

9.9 

21.2 

136 

20.0 

5.8 

17.2 

7.7 

32.2 

13.3 

27.7 

15.5 

11.1 

24.0 

13.7 

18.7 

15.2 

19.7 

13.2 

7.9 

5.4 

6.3 

6.1 

41.5 

4.8 

13.1 

11.9 

6.6 

11.1 


4.7 

7.0 

15.0 

8.8 

12.8 

12.2 

15.1 

14.9 

17.4 

12.8 

4.3 

4.2 

2.2 

3.9 

2.4 

7.6 

7.4 

12.5 

12.5 

15.7 

7.5 

7.1 

7.4 

7.0 


FamPv 
Ratio 


60.4 
38.7 

103.8 

123.6 

53.8 

108.5 

156.6 

363.2 

156.6 

154.7 

138.7 

93.4 

2000 

128.3 

1887 

54.7 

162.3 

72.6 

303.8 

125.5 

261.3 

146.2 

104.7 

226.4 

129.2 

176.4 

143.4 

185.8 

124.5 

74.5 

50.9 

59.4 

57.5 

391.5 

45.3 


123.6 

112.3 

62.3 

104.7 

44.3 

66.0 

141.5 

83.0 

120.8 

115.1 

142.5 

140.6 

164.2 

120.8 

40.6 

39.6 

20.8 

36.8 

22.6 

71.7 

69.8 

117.9 

117.9 

148.1 

70.8 

67.0 

69.8 

66.0 


100%  or 
50% 


50 

100 

100 

50 

50 


100 
50 
50 


50 


100 
50 

100 
50 


100 
SO 
SO 
SO 

100 


100 


50 


SO 


SO 

50 
50 


50 
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WA  King  County  Consortium  

WA  Snohomish  County  Consortium 

**WMt  Virginia 

WV  Charteston  

WV  Huntingtori  Consortium 

**WI«eonlsn 

Wl  Eau  Claire  

Wl  Green  Bay 

Wl  Kenosha 

Wl  Madison 

Wl  Milwaukee 

Wl  Racine 

Wl  Milwaukee  County  Consortium 

**Pu«rtoRlco 

PR  Aguadilla  Munldpio  

PR  Arecibo  Munlcipto 

PR  Bayamon  Munidpio 

PR  Caguas  Municipio 

PR  Carolina  Municipio 

PR  GuaynatK)  Municipio 

PR  Mayaguez  Municipio 

PR  Ponce  Munlcipto 

PR  San  Juan  Municipio 


PCI89 


PCI  ratio 


18735 

131.2 

15766 

110.4 

16067 

112.5 

11275 

79.0 

11426 

80.0 

12968 

90.8 

12284 

86.0 

15143 

106.1 

11106 

77.8 

11858 

83.1 

17707 

124.0 

3722 

26.1 

3652 

25.6 

5134 

36.0 

4547 

31.8 

5524 

38.7 

8321 

58.3 

4380 

30.7 

3735 

26.2 

6383 

44.7 

FamPy  Pet 


4.0 
4.9 

15.0 
15.7 

10.1 

10.0 

9.9 

6.6 

18.5 

13.2 

2.6 


62.5 
60.7 
40.2 
48.8 
38.8 
37.3 
54.3 
58.8 
44.8 


FamPv 
Ratio 


37.7 
46.2 


141.5 
148.1 


95.3 
94.3 
93.4 
62.3 
174.5 
124.5 
24.5 

589.6 
572.6 
379.2 
460.4 
366.0 
351.9 
512.3 
554.7 
422.6 
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100%  or 
50% 


50 
50 


SO 


100 
100 
100 
100 
100 
100 
100 
100 
100 
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Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  206 

Management  of  Federal  Agency  Receipts,- 
Disbursements,  and  Operation  of  Cash 
Management  Improvements  Fund;  Rule 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servic« 

31  CFR  Part  206 
RiN  1510-AA34 

Management  of  Federal  Agency 
Receipts,  DistMjrsements,  and 
Operation  of  the  Cash  Management 
Improvements  Fund 

AQCNCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury, 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises 
collection  and  deposit  regulations 
requiring  timely  methods,  principally 
Electronic  Funds  Transfer  (EFT),  for  the 
collection  and  deposit  of  funds  as 
authorized  by  section  2652  of  the  Deficit 
Reduction  Act  of  1984.  This  document 
also  incorporates  revisions,  authorized 
by  the  Cash  Management  Improvement 
Act  of  1990  (CMIA  90)  and  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  (CMIA  92).  that 
require  executive  agencies  to  use 
effective,  efficient  disbursement 
mechanisms,  principally  EFT,  in  the 
delivery  of  payments.  An  agency's 
failure  to  comply  may  result  in  a  charge 
equal  to  the  cost  of  such  non- 
compliance to  the  Treasury's  General 
Fund. 
EFFECTIVE  DATE:  March  2, 1994. 

AOOftESSES:  Cash  Management  Policy 
and  Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  room  511.  Liberty 
Center,  401 14th  Street  SW., 
Washington.  DC  20227. 
FOR  FUmXER  INFOmiATIOM  CONTACT:  John 
Galligan  (202)  874-«935  (Director,  Cash 
Management  Policy  and  Planning 
Division)-,  Donald  Qark  (202)  874-6657 
(Program  Specialist):  or  Randall  Lewis 
(202)  874-6680  (Principal  Attorney). 

SUPPI.EMENTARV  MFORMATKM: 

Authority 

This  regulation  is  authorized  by 
section  2652  of  the  Deficit  Reduction 
Act  of  1984.  Pub.  L.  9ft-369,  98  Stat.  494 
(1984).  codified  at  31  U.S.C.  3720,  as 
amended,  section  4  of  the  Cash 
Management  Improvement  Act  of  1990, 
Pub.  L.  101-453. 104  Stat.  1058  (1990). 
codified  at  31  U.S.C.  3335;  the  Cash 
Management  Improvement  Act 
Amendments  of  1992,  Pub.  L.  102-589, 
106  Stat.  5133  (1992):  and  additional 
authority  found  at  5  U.S.C.  301.  31 
U.S.C  321.  31  U.S.C.  3301.  31  U.S.C. 
3302.  31  U.S.C  3321.  31  U.S.C  3327.  31 
U.S.C  3328.  and  31  U.S.C  3332. 
Regulations  governing  Federal  pa)m!ients 


by  the  Automated  Clearing  House 
method  of  EFT  app>ear  in  31  CFR  part 
210  and  31  CFR  part  370.  Additional 
agency  guidance  for  the  use  of  EFT  is 
published  in  the  Treasury  Fioandal 
Manual. 

Background 

Prior  to  passage  of  CMIA  90.  part  206 
of  CFR  title  31  (Management  of  Federal 
Agency  Receipts  and  Operation  of  the 
Cash  Management  Improvements  Fund) 
reflected  exclusively  the  requirements 
of  section  2652  of  the  DeHcit  Reduction 
Act  of  1984  (DRA  84).  Pursuant  to  the 
authorities  vested  in  the  Secretary  of  the 
Treasury  in  DRA  84,  and  given  the 
technological  and  cost-effective 
breakthroughs  in  the  collection  of  funds 
such  as  pre-authorized  debit  and  credit/ 
debit  cards  in  the  years  since  its  passa^ 
into  law,  this  Part  prescribes  that 
executive  agencies  shall  collect  and 
deposit  monies  to  the  Treasury  via  EFT. 
when  cost  effective,  when  practicable, 
and  when  consistent  with  existing 
statutes. 

CMIA  90  and  the  CML\  92  expand  the 
cash  management  regulatory  role  of  the 
Secretary  of  the  Treasury  (hereinafter, 
"Secretary")  to  include  the 
disbursement  of  funds.  As  outlined  in 
the  preamble  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  August 
5. 1993.  it  is  envisioned  that  the  policy 
of  the  Secretary  will  be  that  all 
executive  branch  collections  will  be 
made  by  EFT  and  all  executive  branch 
payments  will  be  disbursed  by  EFT,  to 
the  maximum  extent  {>ossible.  when 
cost-effective,  practicable,  and 
consistent  with  current  statutory 
authority.  Further,  it  is  consistent  with 
the  policy  outlined  in  the  Vice 
President's  report  dated  September  7. 
1993,  "From  Red  Tape  To  Results; 
Creating  A  Government  That  Works 
Better  and  Costs  Less."  The  policy  calls 
for  the  Federal  Government  to  use  EFT 
to  pay  and  reimburse  expenses  for  all 
Federal  employees,  to  handle  all 
interagency  payments,  to  make 
payments  to  State  and  local 
governments,  to  pay  for  purchases  from 
the  private  sector,  and  to  make  all 
payments  to  private  individuals.  EFT 
allows  Federal  agencies  to  meet  program 
objectives  with  convenience,  security, 
and  reliability  for  recipients  and  payers. 
In  addition,  by  permitting  greater 
control  over  the  timing  of  collections 
and  payments,  EFT  improves  cash 
management  and  supfwrts  agency 
efforts  to  comply  fully  with  Office  of 
Management  and  Budget  directives  and 
guidelines  which  implement  the  Prompt 
Payment  Act.  EFT  reduces  processing 
costs  and  paperwork  and  makes 
possible  the  electronic  interface 


between  issuer  and  receiver  accounting 
systems. 

The  Secretary  continues  to 
acknowledge  that  there  will  be  specific 
exceptions  for  which  the  use  of  EFT  wil 
not  be  required.  The  Secretary's  policy 
is  to  use  EFT  whenever  it  is  cost- 
effective,  practicable,  and  consistent 
with  current  statutory  authority.  Many 
commenters  described  specific  existing 
examples  of  collection  or  payment  cash 
flows  that  did  not  meet  one,  or  more,  of 
these  tests.  For  example,  it  has  been 
suggested  that  delivering  payments  by 
EFT  is  not  practicable  for:  (1)  Vendor 
payments  to  companies  whose  banks  do 
not  pass  on  to  them  the  information 
identifying  the  reason  for  the  payment, 
and  (2)  Salary  or  benefit  payments  to 
recipients  who  have  no  established  banl 
account.  Several  cornmenters  said  that 
program  agencies  should  be  allowed  the 
discretion  to  determine  when  not  to 
require  EFT  for  specific  cash  flows.  To 
provide  the  clearest  guidance  and  to 
clarify  the  pojicy  for  requiring  EFT.  the 
Financial  Management  Service  has 
inserted  more  specific  language 
regarding  when  EFT  will  be  required  for 
specific  cash  flows  within  the  body  of 
the  rule.  This  language  reflects  the 
approach  that  was  contemplated  in  the 
preamble  of  the  NPRM  for  inclusion  in 
the  Treasury  Financial  Manual. 

Comments  on  the  Proposed  Rule 

The  Financial  Management  Service 
(hereinafter,  "the  Service")  received  a 
total  of  60  comments  on  the  August  5, 
1993.  NPRM  from  18  commenters:  17 
from  Federal  agency  officials  and  one 
from  a  private  citizen. 

The  following  is  a  discussion  of  the 
significant  and  most  frequently 
commented-upon  issues: 

All  commenters  expressed  strong 
support  for  the  goal  of  expanding  the 
use  of  EFT  for  collecting  and  disbursing 
Federal  funds.  Two  commenters 
expressed  complete  support  for  the 
NPRM.  as  written.  Several  commenters 
noted  the  importance  of  potential 
improvements  of  economy  and 
efficiency  that  will  accompany  this 
paperless  approach. 

Authority:  Five  agencies  questioned 
the  Service's  authority  to  regulate  all 
disbursements  pursuant  to  section  4  of 
the  CMLA  90,  as  amended,  and  as 
codified  at  31  U.S.C.  3335.  Two  other 
agencies  questioned  the  Service's 
authority  to  regulate  all  collections 
under  section  2652  of  the  Deficit 
Reduction  Act  of  1984  (DRA  84),  as 
amended,  and  as  codified  at  31  U.S.C. 
3720.  The  Service  has  reviewed  the 
statutory  language  and  legislative 
history  of  CMIA  and  DRA  84  in  light  of 
the  concerns  raised  by  agencies,  and 
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iciitoius  i.uiiuu«ui  ut  iiK  auuiuriiy  unaer 
these  statutes.  The  plain  language  of  31 
U.S.C.  3335  and  3720  unambiguously 
provide  the  Secretary  with  authority  to 
promulgate  this  r^ulation. 

As  was  stated  in  the  preamble  to  the 
NPRM  published  on  August  5, 1993  (58 
FR  41902),  it  is  not  the  intent  of  the 
Service  to  reouire  the  use  of  EFT 
techniques  when  it  is  not  cofit-effective. 
when  it  is  not  practicable,  or  when  it  is 
not  consistent  with  other  statutes.  We 
have  reinforced  this  policy  by 
specifically  including  these  policies 
within  the  language  of  part  206. 
We  thank  those  agencies  that 
responded  to  our  invitation  for 
comments  regarding  specific  statutory 
barriers  to  achieving  an  all-EFT 
environment.  As  stated  in  the  preamble 
to  the  NPRM,  these  barriers  will  be 
considered  when  the  Service  and 
agencies  evaluate  specific  cash  flows  to 
determine  which  ones  should  be 
converted  to  EFT. 

Implementation  Barriers:  Fifteen 
comments  related  to  existing  barriers 
that  agencies  will  encounter  when 
attempting  to  implement  EFT  in 
collecting  or  disbursing  Federal  funds. 
Five  of  those  commenters  noted  the 
inability  of  some  banks  and  vendors  to 
receive  and  transmit  adequate 
accompanying  data  necessary  to  identify 
the  source  and  purpose  of  EFT  funds 
transfers.  Five  commenters  also  noted 
that  it  may  not  be  cost-effective  to  make 
or  receive  nonrecurring,  small-dollar 
payments  via  EFT.  One  commenter 
noted  the  inability  to  make  payments 
via  EFT  to  recipients  who  have  no 
established  bank  account.  Another 
commenter  noted  that  some  service 
providers  such  as  public  utihties  may 
refuse  to  accept  EFT  payments. 

The  Service  acknowledges  that  all  of 
these  may  be  legitimate  buriers  and  will 
consider  them  in  the  implementation  of 
EFT  conversion  initiatives.  All  of  the 
above-mentioned  barriers  to 
Govemmentwide  use  of  EFT,  as  well  as 
many  others,  have  been  identified  by 
interagency  work  groups  established 
under  guidance  of  the  Chief  Financial 
Officers  Council  Operations  Group.  The 
Service  is  working  with  these  groups  to 
eliminate  these  and  other  impediments 
to  EFT  and  to  foster  Govemmentwide 
use  of  EFT.  Treasury  applauds  the 
progressive  efforts  of  agencies,  such  as 
the  Federal  Transit  Administration,  that 
require  vendors  to  accept  EFT  payment 
as  a  condition  of  acceptance  of 
contracts,  the  Department  of  Defense 
and  Department  of  Veterans  Affairs, 
which  require  EFT  for  employee  salary 
payments,  and  the  General  Services 
Administration  and  Department  of 
Agriculture  which  modified  payment 


systems  so  tnat  payments  made  by  EFT 
are  available  to  recipients  no  later  than 
those  made  by  check. 

One  commenter  included  a  request 
that  the  Service  work  with  agencies  to 
evaluate  cash  flows  and  identify 
candidates  for  EFT  transfw.  The  Service 
will  continue  working  with  agencies 
through  the  periodic  cash  managefnent 
review  and  annual  cash  management 
certification  processes  to  achieve 
conversion  to  EFT  mechanisms 
whenever  cost-effective,  practicable, 
and  consistent  with  existing  statutes. 

One  commenter  recommended 
postponing  implementation  of  the  Final 
Rule  until  all  barriers  are  eliminated. 
The  Service  believes  that  it  is  possible 
to  achieve  immediate  progress  in 
implementing  EFT  mechanisms  for 
some  cash  flows  in  which  no  barriers 
exist  and  to  concurrently  work  to 
eliminate  barriers  where  they  do  exist. 

Setting  Standards  for  EFT:  One 
commenter  questioned  why  language  in 
the  preamble  of  the  NPRM  states  that 
agencies  will  set  their  own  standards, 
but  the  last  sentence  of  section  206.4(b) 
states  that  the  Service  will  work  jointly 
with  the  agency  to  set  timetables  for 
converting  cash  flows  to  EFT.  Based  on 
agency  comments,  the  Service  wishes  to 
make  a  very  dear  distinction  between 
the  setting  of  agency  standards  for  EFT 
attainment,  on  the  one  hand,  and  setting 
conversion  timetables  and  issuing 
Notices  of  Deficiency  for  non- 
compliance with  the  provisions  of  31 
CFR  Part  206.  on  the  other  hand.  Overall 
"standards."  or  "goals,"  of  EFT 
attainment  are  numerical  percentages 
agencies  may  estabUsb  as  benchmarks  to 
measure  success  in  attaining  EFT.  These 
standards/goals  are  not  addressed  in 
this  rule  and  do  not  relate  to  the 
conversion  timetables  or  issuance  of 
Notices  of  Deficiency.  Instead,  this  Rule 
describes  the  process  whereby  the 
Service  will  work  jointly  with  agencies 
to  evaluate  individual  cash  flows, 
identify  candidates  for  EFT  conversion, 
and  negotiate  timetables  for  those 
conversions,  as  described  in  sections 
206.4(b)  and  206.6. 

Billing  Policy  and  Procedures:  NPRM 
§  206.3  Billing  Policy  and  Procedures 
(Final  Rule  §  206.3  Billing  Policy  and 
Procedures).  One  commenter  disagreed 
with  the  inclusion  in  this  section  of  a 
billing  standard  of  5  business  days.  The 
commenter  suggested  that  separate 
billing  standards  be  established  within 
each  agency  for  every  application.  The 
Rule  currently  reads:  "An  agency  may 
prepare  and  transmit  bills  later  than  the 
5-day  timeframe,  if  it  can  demonstrate 
that  it  is  cost-effective  to  do  so."  The 
Rule  remains  unchanged  and  will 


acoommodate  agency  var 

proven  to  be  cost-effectiv 

Consult  Further  with  o\ 

Before  Pubiishing  Rule:  J 

commentan  suggested  tfal 

consultation  with  entities 

Covemmont  is  warranted 

publishing  the  Final  Rule 

disagrees.  The  Service  nu 

agencies  during  the  9  moi 

publication  of  the  NPRM 

incorporated  agency  com 

NPRM.  Non-govemment£ 

afforded  the  opportunity 

the  NPRM.  published  for 

comment  on  August  5,  IS 

the  Service  has  ongoing  d 

financial  institutions  that 

Treasury's  various  financ 

and  the  Service  hosts  an  i 

work  group  created  to  dei 

Govemmentwide  Electroi 

Interchange  standards  in  i 

consultation  with  the  fina 

institution  community  an 

Another  commenter  rec 

consulting  with  the  "Sma 

Community,"  by  way  oft] 

Business  Administration  I 

SEA  has  been  involved  w 

to  expand  EFT.  as  a  partic 

EFT  Vendor  Payment  Woi 

operating  under  the  auspi 

Chief  Financial  Officers  C 

Operations  Group.  The  W 

developing  better  means  c 

EFT  payments  and  was  sp 

invited  to  review  the  J^R 

comments. 

Promote  Use  of  the  Gov\ 
Purchase  Card:  (Final  Rul 
Definitions)  Two  commen 
recommended  that  the  Sei 
use  of  the  Government  Sn; 
Card  as  a  tool  for  streamlii 
procurement  and  payment 
many  purchases.  The  Fina 
includes  reference  to  the  £ 
Purchase  Card  within  the ' 
EFT.  The  Service  will  con: 
promote  the  use  of  the  Go^ 
Small  Purchase  Card  as  an 
application,  whenever  cos 
Exceptions  to  EFT  Folic- 
commenter  noted  an  incor 
between  the  NPRM  preaml 
S§206.4(b)and(d).  Thepr 
NPRM  hsts  three  exceptioi 
EFT  applications:  (1)  Not  c 
(2)  not  practicable,  and  (3) 
consistent  with  current  sta 
authority.  The  commenter 
language  in  §  206.4  only  re 
first  two  of  these  exceptioc 
The  Service  agrees  and  has 
wording  in  §§  206.4(b)  and 
include,  "not  consistent  w; 
statutory  authority." 
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Another  commenter  suggested  that  an 
apphcation  should  be  exempted  if  the 
use  of  EFT  would  undermine 
accomplishment  of  program  objectives. 
The  Service  acknowledges  that  such 
concerns  are  covered  by  the  "when 
practicable"  exception  of  §  206.4(b).  If  a 
Federal  agency  demonstrates  that  the 
use  of  EFT.  in  and  of  itself,  would 
undermine  program  objectives,  the 
Service  would  exempt  specific  cash 
flows. 

Cost-benefit  Analysis:  Four  comments 
related  to  possible  requirements  for 
agencies  to  submit  cost-benefit  analyses 
in  support  of  using  mechanisms  other 
than  tJr'l.  One  commenter  expressed 
concern  that  obtaining  Treasury 
approval  of  non-EFT  mechanisms  was 
intrusive  upon  agencies'  management 
prerogatives.  Section  206.4(c)  states  that 
an  agency  may  be  required  to  provide  a 
cost-beneRt  analysis  when  proposing 
the  use  of  a  collection  or  payment 
mechanism  other  than  EFT.  Where  the 
ine^iciency  or  impracticality  of  EFT  is 
evident,  a  cost-benefit  analysis  may  not 
be  required.  One  commenter  suggested 
that  it  may  be  counterproductive  to 
require  a  cost-benefit  analysis  if  an 
agency  uses  lockbox  or  other  Treasury- 
approved  mechanism.  The  Service 
initiated  the  lockbox  network  in  1983. 
when  it  was  considered  the  most 
efficient  mechanism  for  collecting  and 
depositing  funds.  In  the  intervening  10 
years,  technological  advances  have 
made  other  mechanisms,  such  as  EFT, 
pre-authorized  debit,  more  cost 
effective.  Therefore,  a  lockbox  may  no 
longer  qualify  as  more  effective  than 
EFT.  Two  commenters  stated  a  concern 
that  cost-benefit  analyses  should 
include  all  costs.  For  example,  they 
suggest  that  requiring  vendors  to  accept 
payment  by  EFT  could  potentially 
narrow  the  field  of  bidders  and  resuh  in 
higher  prices.  Demonstratably  higher 
prices  and  other  additional  agency 
costs,  such  as  those  needed  to  obtain 
and  maintain  bank  account  information 
necessary  for  EFT  transmission,  should 
be  included  in  cost-benefit  analyses. 
The  Service  will  consider  this  comment 
when  revising  the  Treasury  Financial 
Manual  and  will  direct  that  cost-benefit 
analyses  will  include  all  relevant  costs. 
Consider  Agency  Staff  Time  Required 
to  Prepare  Reports:  One  commenter 
expressed  concern  over  additional 
agency  burden  required  to  prepare 
reports  for  the  Service,  as  outlined  in 
§  206.6(c).  The  review  and  reporting 
necessary  to  implement  this  regulation, 
as  described  in  §  206.6(c),  is  already  in 
place  and  has  been  operating 
successfully  since  1985.  It  includes  the 
periodic  complete  cash  management 
reviews  and  the  annual  cash 


management  certifications  already 
performed  jointly  by  the  agency  and  the 
Service. 

Appeals  Process:  Three  comments 
were  received  addressing  the  appeals 
process.  Two  commenters  felt  that  the 
Appeals  Board  was  not  objective, 
because  two  members  are  from  the 
Service  and  one  member  is  from  outside 
the  Service. 

The  authority  to  assess  agencies  with 
penalties  for  Sailure  to  use  efficient 
mechanisms  to  make  payments  or 
collections  is  vested  solely  with 
Treasury  through  statutes.  The  language 
of  31  U.S.C.  3335  and  31  U.S.C.  3720(a) 
places  the  authority  to  impose  and 
collect  charges  for  noncompliance  with 
the  Secretary,  and  the  appeals  process  is 
within  the  discretion  of  the  Secretary. 
However,  in  consideration  of  the 
comments  that  the  Appeals  Board 
should  be  represented  by  individuals 
with  broad  and  varied  experience,  the 
composition  of  the  Appeals  Board  has 
been  altered  in  the  Final  Rule  to  include 
only  one  member  from  the  Service.  The 
Appeals  Board  will  consist  of  two 
permanent  members — the  Deputy  Chief 
Financial  Officer,  Department  of  the 
Treasury,  and  the  Assistant 
Commissioner  for  Federal  Finance  of 
the  Service.  The  temporary  member  of 
the  Appeals  Boati  will  be  a  cash 
management  official  of  an  agency  other 
than  the  agency  appealing  the  Notice  of 
Deficiency. 

Penalties:  Sevei)  comments  addressed 
the  use  of  penalties.  Four  comments 
expressed  preference  for  positive 
inducements  to  encourage  EFT  use, 
rather  than  penalties.  The  Deficit 
Reduction  Act  of  1984.  required 
agencies  to  pay  charges  for  failure  to 
comply  with  scheduled  conversions  of 
collections  cash  flows  to  improved 
mechanisms.  Procedures  implementing 
those  requirements  have  been  in  effect 
since  1985.  The  procedures  in  this  Rule 
regarding  the  use  of  penalties  for 
payments  noncompliance  closely  reflect 
those  existing  procedures  for 
collections.  The  CMIA  90/92  statutes 
provide  specifically  for  assessment  of 
penalties,  when  agencies  fail  to  use  the 
most  efficient  funds  transfer 
mechanisms.  The  CMIA  statutes  do  not 
provide  for  the  use  of  positive 
inducements.  However,  to  allow  for 
time  to  review  agency  concerns 
questioning  when  and  how  to  assess 
penalties  against  agencies  that  fail  to 
meet  scheduled  implementation  dates 
for  conversion  to  efficient  payment 
mechanisms.  Treasury  will  defer  issuing 
regulations  to  implement  the  provision 
of  the  CMIA  90/92  giving  Treasury  the 
authority  to  assess  such  penalties. 
Therefore,  references  to  penalties  in  this 


rule  pertain  solely  to  collection  cash 
flows. 

Regulatory  Analysis 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  The  Regulatory  Flexibility  Act 
defines  small  entities  to  include  certain 
nonprofit,  for-profit,  and  Governmental 
entities.  Revisions  made  pursuant  to 
CMIA  90  only  will  impact  executive 
agencies,  entities  not  encompassed  by 
that  definition.  The  flexibility 
incorporated  into  the  revisions  to 
deposit  and  collection  provisions  has 
been  included  in  order  to  avoid  the 
imposition  of  EFT  in  those  situations 
where  significant  costs  or  impracticality 
preclude  its  effective  use  and,  therefore, 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  E.O.  12866. 
Therefore,  an  assessment  of  anticipated 
benefits,  costs,  and  regulatory 
alternatives  is  not  required. 

List  of  Subjects  in  31  CFR  Part  206 

Accounting,  Banks.  Banking, 
Electronic  funds  transfer. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  revise  title 
31,  part  206  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  20fr-MANAQEMENT  OF 
FEDERAL  AGENCY  RECEIPTS, 
DISBURSEMENTS,  AND  OPERATION 
OF  THE  CASH  MANAGEMENT 
IMPROVEMENTS  FUND 

S«c 

206.1  Scope  and  application. 

206.2  Definitions. 

206.3  Billing  policy  and  procedures. 

206.4  Collection  and  payment  mechanisms. 

206.5  Collection  and  deposit  procedure 
exceptions. 

206.6  Cash  management  planning  and 
review. 

206.7  Compliance. 

206.8  Appeals. 

206.9  Charges. 

206.10  Operation  of  and  payments  from  the 
Cash  Management  Improvements  Fund. 

Authority:  5  LLS.C  301;  31  U.S.C  321, 
3301.  3302.  3321.  3327,  3328,  3332.  3335, 
3720.  and  6503. 

S  206.1    Scope  and  application. 

(a)  This  subpart  applies  to  all 
Government  departments  and  agencies 
in  the  executive  branch  (except  the 
Tennessee  Valley  Authority)  and  all 
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monies  collected  and  disbursed  by  these 
departments  and  agencies.  This  subpart 
does  not  apply  to  interagency  transfers 
of  funds,  except  that  agencies  are  to  use 
the  Treasury's  On-Line  Payment  and 
Collection  (OP AC)  system  ior 
interagency  payments  between 
executive  agencies,  when  cost-effective. 

(b)  Policies  and  guidelines  are 
prescribed  for  promoting  efficient, 
effective  cash  management  through 
improved  billing,  collection,  deposit, 
and  payment  of  funds.  These  objectives 
seek  to  improve  funds  availability  and 
the  efficiency  and  effectiveness  with 
which  funds  are  transferred. 

(c)  Authority  to  implement  this 
regulation  has  been  delegated  within  the 
Department  of  the  Treasury  (hereinafter, 
"Treasury")  to  the  Commissioner 
(hereinafter,  "the  Commissioner")  of  the 
Financial  Management  Service 
(hereinafter,  "the  Service)."  The  Service 
maintains  the  final  authority  as  granted 
under  the  Deficit  Reduction  Act  of  1984 
to  specify  use  of  a  particular  method  or 
mechanism  of  collection  and  deposit 
and  to  recover  costs  that  result  from 
noncompliance.  Authority  is  also 
granted  to  the  Service,  under  the  Cash 
Management  Improvement  Act  of  1990, 
as  amended  by  the  Cash  Management 
Improvement  Act  Amendments  of  1992, 
to  provide  for  the  timely  disbursement 
of  funds.  An  agency  will  require  the 
collection  or  disbursement  of  funds  by 
the  agency  via  EFT  as  a  provision  of 
new  contractual  agreements  or  renewal 
of  existing  contracts  that  impact  agency 
collection  or  payment  mechanisms. 

S206JZ    Definition*. 

For  the  purpose  of  this  part,  the 
following  definitions  apply: 

Agency  means  any  department, 
instrumentality,  office,  commission, 
board,  service,  Government  corporation, 
or  other  establishment  in  the  executive 
branch,  except  the  Tennessee  Valley 
Authority. 

Billing  means  any  of  a  variety  of 
means  by  which  the  Government  places 
a  demand  for  payment  against  an  entity 
that  is  indebted  to  the  Government.  The 
term  encompasses  invoices,  notices, 
initial  demand  letters,  and  other  forms 
of  notification. 

Cash  management  means  practices 
and  techniques  designed  to  accelerate 
and  control  collections,  ensure  prompt 
deposit  of  receipts,  improve  control  over 
disbursement  methods,  and  eliminate 
idle  cash  balances.  "Cash  Management 
Review  Process"  means  periodic 
examinations  of  collection  and 
disbursement  cash  flows  to  ensure  that 
the  most  effective  mechanisms  are  used 
to  process  the  funds. 


Collection  means  the  transfer  of 
monies  from  a  source  outside  the 
Federal  Government  to  an  agency  or  to 
a  financial  institution  acting  as  an  agent 
of  the  Government. 

Collection  mechanism  means  any  one 
of  a  number  of  tools  or  systems  by 
which  monies  are  transferred  to  the 
Government  from  a  source  outside  the 
Government. 

Cutoff  time  means  a  time 
predesignated  by  a  financial  institution 
beyond  which  transactions  presented  or 
actions  requested  will  be  considered  the 
next  banking  day's  business. 

Day  means  a  calendar  day  unless 
otherwise  sp>ecified. 

Deposit  means  as  a  noun,  money  that 
is  being  or  has  been  presented  for  credit 
to  the  Treasury.  Deposits  can  be  made 
by  an  agency  or  directly  by  the  remitter. 
All  such  transfers  are  effected  through  a 
Federal  Reserve  Bank  or  other  financial 
institution.  As  a  verb,  deposit  means  the 
act  of  presenting  monies  for  credit  to  the 
Treasury  by  an  official  of  an  agency. 
Depositary  means  a  bank  or  other 
financial  institution  that  has  been 
authorized  by  the  Treasury  to  receive 
monies  for  credit  to  the  Treasury.      * 
Disburse  means  the  initiation  of  an 
Electronic  Funds  Transfer  (EFT) 
transaction  or  other  methods  of  drawing 
funds  from  accounts  maintained  by  the 
Government. 

Electronic  funds  transfer  (EFT)  means 
any  transfer  of  funds,  other  than  a 
transaction  originated  by  cash,  check  or 
similar  paper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to.  Fed  Wire 
transfers.  Automated  Clearing  House 
(ACH)  transfers,  transfers  made  at 
automatic  teller  machines  (ATM)  and 
Point-of-Sale  (POS)  terminals  (to 
include  use  of  the  Government  small 
purchase  card),  and  other  means  of 
credit  card  transactions. 

Fund  means  the  Cash  Management 
Improvements  Fund. 

Monies  (or  "receipts")  means  EFT 
transactions,  currency,  negotiable 
instruments,  and/or  demand  deposits 
owed  to  or  collected  by  an  agency. 

Next-day  deposit  means  a  deposit 
made  before  the  cutoff  time  on  the  day 
following  the  day  on  which  the  funds 
were  received  by  an  agency.  For 
example,  if  an  agency  receives  funds  for 
deposit  at  3  p.m.  on  Monday  and 
transmits  the  deposits  to  the  depositary 
by  2  p.m.  on  Tuesday  (the  depositary's 
next  cutoff^time),  then  next-day  deposit 
requirements  are  met 


Payment  means  a  sum  of  money 
transferred  to  a  recipientrin  satisfaction 
of  an  obligation.  A  payment  includes 
any  Federal  Government  benefit  or 
nonbenefit  payment. 

(1)  A  benefit  payment  is  a 
disbursement  for  a  Federal  Government 
entitlement  program  or  annuity.  Benefit 
payments  may  be  one-time  or  reciuring 
payments  including,  but  not  limited  to, 
payments  for  Social  Security, 
Supplemental  Security  Income,  Black 
Lung,  Civil  Service  Retirement,  Railroad 
Retirement  Board  Retirement/ Annuity. 
Department  of  Veterans  Affairs 
Compensation/Pension,  Central 
Intelligence  Agency  Annuity,  MiUtary 
Retirement  Annuity,  Coast  Guard 
Retirement,  and  Worker's 
Compensation. 

(2)  A  nonbenefit  payment  is  a  Federal 
Government  disbursement  other  than  a 
benefit  payment.  Nonbenefit  payments 
may  be  one-time  or  recurring  payments 
including,  but  not  limited  to,  payments 
for  vendors.  Internal  Revenue  Service 
tax  refunds.  Federal  salaries  and 
allotments  therefrom,  grants,  travel 
disbursements  and  reimbursements, 
loans,  principal  and/or  interest  related 
to  U.S.  savings  bonds,  notes,  and  other 
savings-type  securities,  and  payments  of 
service  fees  to  organizations  qualified  to 
issue  and/or  redeem  savings  bonds. 

Point-of-sale  (POS)  terminal  means  an 
automated  credit  card  or  debit  card 
transaction  device. 

Presumed  EFT  means  that  agencies 
will  presume  that  new  payment 
recipients  will  elect  EFT  as  the  means 
of  payment  deUvery.  Enrollment  fonns 
for  use  in  establishing  routine  payments 
will  be  designed  with  this  approach  in 
mind,  to  obtain  the  required  written 
consent  of  the  recipient. 

Recipient  means  a  person, 
corporation,  or  other  public  or  private 
entity  receiving  benefit  or  nonbenefit 
payments  from  the  Government. 

Same-day  deposit  means  a  deposit 
made  before  the  cutoff  time  on  the  day 
on  which  the  funds  were  received  by  an 
agency.  For  example,  if  an  agency 
receives  funds  for  dep>osit  at  10  a.m.  on 
Monday  ahd  transmits  the  deposits  by  2 
p.m.  on  Monday  (the  depositary's  cutoff 
timeO,  then  a  same-day  deposit  has  been 
achieved. 

Service  means  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

Treasury  Financial  Manual  (TFM) 
means  the  manual  issued  by  the  Service 
containing  procedures  to  be  observed  by 
all  Government  departments  and 
agencies  in  relation  to  central 
accounting,  financial  reporting,  and 
other  Govemmentwide  fiscal 
responsibilities  of  the  Department  of  the 
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Treasury.  Volume  I.  Chapter  6-8000 
(I  TFM  6-8000)  contains  agency  cash 
management  procedures  to  be  followed 
pertaining  to  these  regulations. 

Copies  of  the  TFM  are  available  free 
to  Government  agencies.  Others  who  are 
interested  in  ordering  a  copy  may  call 
(202)  208-1819  or  %vrite  the  Directives 
Management  Branch.  Financial 
Management  Service.  Department  of  the 
Treasury,  Liberty  Center  (UCF-741), 
Washington,  DC  20227  for  further 
information. 

$  206.3    Billing  policy  and  procedures. 

The  billing  process  is  considered  an 
integral  part  of  an  eH^ective  cash 
management  collection  program.  In 
those  situations  where  bills  are  required 
and  the  failure  to  bill  would  affect  the 
cash  flow,  bills  will  be  prepared  and 
transmitted  within  5  business  days  after 
goods  have  been  shipped  or  released, 
services  have  been  rendered,  or 
payment  is  otherwise  due.  An  agency 
may  prepare  and  transmit  bills  later 
than  the  5-day  timeframe  if  it  can 
demonstrate  that  it  is  cost-effective  to  do 
so.  In  addition,  the  bill  must  include  the 
terms  and  dates  of  payments,  and  late 
payment  provisions,  if  applicable. 
Terms  and  dates  of  payments  will  be 
consistent  with  industry  practices. 
I  TFM  6-8000  describes  detailed  billing 
policies,  procedures,  and  industry 
standards  for  agencies. 

%  206.4    Coitection  and  payment 
mectianisms. 

(a)  All  funds  are  to  be  collected  and 
disbursed  by  EFT  when  cost-effeaive. 
practicable,  and  consistent  with  current 
statutory  authority. 

(b)  Collections  and  payments  will  be 
made  by  EFT  when  cost-  effective, 
practicable,  and  consistent  with  current 
statutory  authority.  When  consistent 
with  these  criteria,  specific  cash  flows 
will  utilize  EFT  as  follows: 

(1)  Fees/Fines:  EFT  will  be  adopted  as 
the  presumed  method  of  collecting  fees 
and  fines,  especially  when  these 
collection  cash  flows  are  recurring  or  of 
large  dollar  amounts. 

(2)  Tax  Collections:  EFT  will  be 
adopted  as  the  primary  method  for 
collecting  taxes.  EFT  mechanisms  may 
include  ACH  credit  or  debit  cards. 

(3)  Salary  Payment:  Presumed  EFT 
will  be  adopted  as  the  method  for 
paying  employees,  and  entrance 
enrollment  forms  for  establishing 
regular  payments  will  be  designed  to 
use  this  approach. 

(4)  Vendor  and  Miscellaneous 
Payments:  Each  department  and  agency 
will  exercise  its  authority  under  the 
Federal  Acquisition  Regulation  to 
require  that  all  contractors  are  paid  by 


EFT,  unless  a  determination  is  made 
that  it  is  not  in  the  best  interest  of  the 
Federal  Government  to  do  so.  EFT  will 
be  adopted  as  the  standard  method  of 
payment  for  all  Federal  program 
payments  originated  by  agencies  or  their 
agents. 

(5)  Benefit  Payments:  EFT  will  be 
presented  to  new  beneficiaries  as  the 
presumed  method  for  receiving  beneHts. 
EFT  payment  methods,  such  as 
Electronic  Benefit  Transfer,  will  be 
adopted  and  implemented  to  make  EFT 
accessible  to  all  benefit  recipients. 

(c)  (1)  Selection  of  the  best  collection 
and  payment  mechanism  is  a  joint 
responsibility  of  an  agency  and  the 
Service.  An  agency  has  responsibility 
for  conducting  cash  management 
reviews;  gathering  volume  and  dollar 
data  relative  to  the  op)eration  of  the 
systems;  and  funding  any 
implementation  and  operational  costs 
above  those  normally  funded  by 
Treasury.  The  Service  is  the  required 
approval  authority  when  an  agency 
desires  to  convert  from  one  collection 
mechanism  to  another.  The  Service's 
written  approval  is  required  prior  to  an 
agency  entering  into  new  contractual 
agreements  or  renewing  existing     . 
contracts  for  agency  collections  or 
payments  systems.  Agencies  will  follow 
guidelines  for  the  cost-effective  usage  of 
collection  and  payment  mechanisms, 
published  in  the  TFM,  Volume  I.  Part  6- 
8000.  in  their  selection  and 
recommendation  to  the  Service  of  an 
appropriate  funds  transfer  mechanism. 
The  agency  will  provide  the  Service 
with  a  recommended  mechanism  for 
any  new  or  modified  cash  flows.  The 
Service  will  review  the 
recommendations,  approve  a 
mechanism,  and  assist  with 
implementation. 

(2)  If  an  agency  proposes  a  collection 
or  payment  mechanism  other  than  EFT. 
it  may  be  required  to  provide  a  cost- 
benefit  analysis  to  justify  its  use.  Cost/ 
benefit  analyses  must  include,  at  a 
minimum,  known  or  estimated  agency 
personnel  costs,  costs  of  procurement, 
recurring  operational  costs,  equipment 
and  system  implementation  and 
maintenance  costs,  costs  to  payment 
recipients,  and  costs  to  remitters. 
Agencies  should  consult  with  Treasury 
to  determine  the  need  to  include 
interest  costs  associated  with  float  in 
their  computations  of  benefits  and  costs. 

(d)  An  agency  wiH  require  the 
collection  of  funds  by  the  agenty  to  be 
made  via  EFT  and  the  disbursement  of 
funds  by  the  agency  to  be  made  via  EFT 
as  a  provision  of  new  contractual 
agreements  or  renewal  of  existing 
contracts  that  impact  agency  collection 
or  payment  mechanisms,  when  cost- 


effective,  practicable,  and  consistent 
with  ciirrent  statutory  authority. 

$206.5    Coltectton  and  deposit  proc«dur«   . 
excspttons. 

(a)  The  following  collection  and 
deposit  timeframe  requirements  are  to 
be  followed  in  exception  cases  where 
EFT  mechanisms  are  not  utilized: 

(1)  An  agency  will  achieve  same-day 
deposit  of  monies.  Where  same  day 
deposit  is  not  cost-effective  or  is 
impracticable,  next  day  deposit  of 
monies  must  be  achieved  except  in 
those  cases  covered  by  I  TFM  6-8000. 

(2)  Deposits  will  be  made  at  a  time  of 
the  day  prior  to  the  depositary's 
s{>ecified  cutoff  time,  but  as  late  as 
possible  in  order  to  maximize  daily 
deposit  amounts. 

(3)  When  cost-beneficial  to  the 
Government,  an  agency  may  make 
multiple  deposits. 

(b)  Any  additional  exceptions  to  the 
above  policies  are  listed  in  I  TFM  6- 
8000. 

§  206.6    Casti  management  planning  and 
review. 

(a)  An  agency  shall  periodically 
perform  cash  management  reviews  to 
identify  areas  needing  improvement. 

(b)  As  part  of  its  cash  management 
review  process,  an  agency  is  expected  to 
document  cash  flows  in  order  to  provide 
an  overview  of  its  cash  management 
activities  and  to  identify  areas  that  will 
yield  savings  after  cash  management 
initiatives  are  implemented.  The  Service 
will  evaluate  an  agency's  EFT  policy 
and  application,  to  include  mitigating 
circumstances  that  may  prevent  the  use 
of  EFT.  as  part  of  the  cash  management 
reviews. 

(c)  An  agency's  cash  management 
reviews  will  provide  the  basis  for 
identification  of  improvements  and 
preparation  of  cash  fiow  reports  for 
submission  to  the  Service  as  prescribed 
by  I  TFM  6-8000.  That  Chapter  provides 
requirements  for  an  agency  in 
performing  p>eriodic  cash  management 
reviews,  identifying  improvements,  and 
preparing  cash  flow  reports.  In  addition, 
the  Chapter  describes  the  timing  and 
content  of  periodic  reports  that  must  be 
submitted  by  an  agency  to  the  Service 
on  progress  made  in  implementing  cash 
management  initiatives  and  associated 
savings. 

(d)  The  Service  will  periodically 
review  an  agency's  cash  management 
program  to  ensure  that  adequate 
progress  is  being  made  to  improve 
overall  cash  management  at  an  agency. 
As  part  of  its  oversight  authority,  the 
Service  may  visit  an  agency  and  review 
all  or  specific  cash  management 
activities  of  an  agency.  An  agency  will 
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be  notified  in  advance  of  the  Service's 
review  and  will  be  required  to  provide 
the  Service  with  documentation  of  the 
agency  cash  management  review  within 
the  timeframes  requir  ;d  by  I TFM  &- 
8000. 

§  206.7   Compliance. 

(a)  The  Service. will  monitor  agency 
cash  management  pei  formance.  Part  of 
the  monitoring  process  will  include 
establishing  implempntation  end  dates 
for  conversion  to.  or  expansion  of,  EFT 
mechanisms,  as  well  as  the 
identification  of  mitigating 
circumstances  that  niay  prevent  the  use 
of  EFT. 

(b)  In  cases  where  an  agency  fails  to 
meet  a  scheduled  d<ite  within  its 
control,  or  where  ar  agency  converts  to 
a  less  cost-effective  transfer  mechanism 
without  prior,  written  Service  approval 
as  determined  in  accordance  with 

§  206.4(c),  the  Service  will  send  a  formal 
Notice  of  Deficiency  to  an  agency's 
designated  cash  management  official.  A 
separate  Notice  will  be  sent  for  each 
initiative. 

(1)  Collections  cashflows.  For 
collections  cash  flows,  the  Notice  of 
Deficiency  will  include  the  nature  of  the 
deficiency,  the  amount  of  the  proposed 
charge,  the  method  of  calculation,  the 
right  to  fiTe  an  appeal,  and  the  date  the 
charge  will  be  imposed  in  the  absence 
of  an  appeal.  The  amount  of  the  charge 
will  be  equal  to  the  cost  of  such 
noncompliance  to  the  Treasury's 
General  Fund. 

(2)  Payments  cashflows.  [Reserved] 

S  206.8    Appeals. 

(a)  An  agency  that  chooses  to  file  an 
appeal  must  submit  the  appeal  in 
writing  to  the  Commissioner  within  45 
days  of  the  date  of  the  Notice  of 
Deficiency.  In  the  event  of  an  appeal, 
the  charge  imposed  under  Notice  of 
Deficiency  will  be  deferred  pending  the 
results  of  the  appeal.  If  an  appeal  is  not 
submitted  (i.e.,  received  by  the 
Commissioner)  within  45  days,  the 
amount  indicated  in  the  Notice  of 
Deficiency  will  be  charged  per 

§  206.9(a). 

(b)  The  appeal  will  contain  the 
elements  and  follow  the  submission 
procedures  specified  in  I  TFM  6-8000. 
The  appeal  will  include  the  background 
leading  to  the  Notice  of  Deficiency,  the 
basis  of  the  appeal,  and  the  action 
requested  by  an  agency.  An  agency 
should  state  its  disagreements  with  the 
Notice  of  Deficiency  which  may  include 
cost-benefit  factors,  the  amount  of  the 
charge,  and  other  items. 

(c)  An  agency  must  state  what  action 
it  requests  in  its  appeal.  An  agency  may 
request  that  the  Notice  of  Deficiency  be 


completely  overturned  for  cost-benefit 
or  other  considerations.  Alternatively, 
an  agency  may  request  a  reduced 
charge,  deferral  of  the  charge,  an 
alternative  solution  to  cash  management 
improvement,  or  a  combination  of  these 
actions. 

(d)  Appeals  Board.  The  Commissioner 
will  refer  the  appeal  to  an  Appeals 
Board.  The  Appeals  Board  will  consist 
of  three  members — ^two  permanent 
members  and  one  temporary  member. 
The  permanent  members  will  be  the 
Deputy  Chief  Financial  Officer, 
Department  of  the  Treasury,  and  the 
Assistant  Commissioner.  Federal 
Finance,  of  the  Service.  The  temporary 
board  member  will  be  a  cash 
management  official  from  an  agency 
other  than  the  agency  appealing  the 
Notice  of  Deficiency.  The  Board  will  be 
convened  on  an  as-needed  basis.  The 
order  of  agency  assignment  to  the  Board 
will  be  published  by  Treasury  in 
Volume  I.  Chapter  6-8000  of  the  TFM. 
The  Deputy  Chief  Financial  Officer, 
Department  of  the  Treasury,  the 
Assistant  Commissioner,  Federal 
Finance,  and  the  designated  agency  cash 
management  oHicial  may  delegate  their 
responsibihty  to  a  staff  subordinate 
liaving  sufficient  experience  in  cash 
management  matters.  The  Assistant 
Commissioner's  designee  may  be  from 
any  area  other  than  that  which  issued 
the  Notice  of  Deficiency. 

(e)  Appeal  review  process.  The 
Appeals  Board  will  review  the  Notice  of 
Deficiency,  any  additional  information 
submitted  by  the  Service,  and  the 
written  appeal  from  an  agency.  Based  on 
this  review,  the  Board  jnay  decide 
additional  investigation  is  required.  The 
Board  may  request  an  agency  and/or  the 
Service  to  meet  with  the  Board  as  part 
of  the  review  process. 

(f)  Appeal  finding.  A  written  majority 
decision  will  be  rendered  by  the 
Appeals  Board  within  30  days  of  receipt 
of  the  appeal.  The  Board  may  extend 
this  period  for  an  additional  period,  not 
to  exceed  30  days,  if  required.  The 
Appeals  Board  will  notify  the 
Commissioner  and  the  agency  of  the 
decision.  The  decision  of  the  Board 
whether  to  uphold  the  Notice  of 
Deficiency,  to  overturn  the  Notice  of 
Deficiency,  or  to  mandate  some  other 
action  will  be  stated  in  the  finding. 
Other  action  mandated  may  include  a 
reduced  charge,  a  deferral  of  the  charge, 
an  alternate  solution  to  cash 
management  improvement,  or  a 
combination  of  these  actions.  The  basis 
of  the  decision,  the  amount  of  the 
charge,  and  the  effective  date  of  the 
charge  will  be  stated  in  the  finding.  The 
effective  date  of  the  charge  may  be 


retroactive  to  the  date  indicated  in  the 
Notice  of  Deficiency.  , 

(g)  Any  terms  related  to  charge 
deferral  shall  be  stated;  the  Ser.ice  and 
an  agency  will  be  required  to  submit 
evidence  of  compliance  to  such  terms  at 
a  future  sF>ecified  date.  At  this  future 
time,  the  Appeals  Board  will  review  the 
.  evidence  of  compliance.  Based  on  this 
evidence,  the  Board  will  decide  whether 
to  impose  a  charge. 

S  206.9   Charges. 

(a)  Within  30  days  of  the  effective 
date  of  the  charge  or  the  appeals 
decision,  an  agency  must  submit 
appropriate  accounting  information  to 
the  Service's  Assistant  Commissioner, 
Federal  Finance.  The  charge  vkill  be 
calculated  following  procedures 
outlined  in  I  TFM  6-8000.  and  will  be 
assessed  for  each  month  that 
noncompliance  continues. 

(b)  Collection  noncompliance.  In  the 
case  of  cash  management  collection 
noncompliance,  an  agency  will  absorb 
the  charge  from  amounts  appropriated 
or  otherwise  made  available  to  carry  out 
the  program  to  which  the  collections 
relate.  Charges  collected  from  an 
executive  agency  in  the  case  of  cash 
management  collection  noncompliance 
will  be  deposited  in  the  Cash 
Management  Improvements  Fund  as 
outlined  in  §206.10. 

(c)  Payment  noncompliance. 
[Reserved] 

(d)  If  an  agency  does  net  voluntarily 
pay  the  charge  assessed  under 

§  206.9(a).  the  Service  will  debit  the 
appropriate  account  automatically.  By 
failing  to  pay  voluntarily  the  charges  as 
required  by  the  Deficit  Reduction  Act  of 
1984.  an  agency  will  be  deemed  to 
authorize  the  automatic  debit  to  its 
account. 

(e)  The  Commissioner  will  formally 
terminate  the  charge  when  the 
Commissioner  has  determined  that  an 
agency  has  complied.  In  addition,  on  an 
annual  basis,  the  Commissioner  will 
review  an  agency's  performance  and 
calculation  of  the  charge,  and  will  notify 
an  agency  in  writing  of  any  changes  to 
the  amount  being  charged. 

§  206. 1 0   Operation  of  and  payments  from 
the  Caah  Management  Improvements  Fund. 

(a)  The  Cash  Management 
Improvements  Fund  (Fund)  will  be 
operated  as  a  revolving  fund  by  the 
Service.  Charges  assessed  under 
§  206.9(a)  for  cash  management 
collection  noncompliance  will  be 
deposited  into  the  Fund  according  to 
the  Deficit  Reduction  Act  of  1984.  The 
Service  will  also  disburse  any  paj^ments 
from  the  Fund  based  on  projects 
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selected  by  a  profect  selection  and 
approval  committee. 

(b)  Committee  compoatton.  The 
coramittee  will  consist  of  three 
membeis — two  permanent  members  and 
one  temporary  member.  The  permanent 
members  mil  be  the  Coounissioner  and 
tbe  Assistant  Coouniasioner.  Federal 
Finance,  of  the  Servka  The  temporary 
committee  member  wrill  be  a  cash 
management  official  from  an  agency 
other  than  an  agency  being  considered 
for  funds.  The  order  of  agency 
assignment  to  the  Committee  will  be 
published  in  a  TFM  Bulletin.  «vhen 
funds  are  first  deposited  to  ^  Fund. 


Decisions  of  the  project  ae)ecti<n  and 
approval  coonmittee  cannot  be  appealed. 
Agencies  will  be  notified  of  any 
available  amounts  in  the  Fund  and 
requirements  to  apply  for  such  monies 
through  a  TFM  bulletin. 

(c)  As  provided  by  31  U.S.C  3720. 
sums  in  the  Fund  will  be  available 
without  fiscal  year  limitation  for  the 
payment  of  expenses  incurred  in 
developing  improved  methods  of 
collection  and  deposit  and  the  expenses 
incurred  in  carrying  out  collections  and 
deposits  using  such  methods,  including 
the  costs  of  personal  services  and  the 


costs  of  the  lease  or  purchase  of 
equipment  and  operating  facilities. 

(d)  In  addition  to  all  reports  required 
by  law  and  regulation,  for  each  fiscal 
year  during  which  there  is  a  balance  in 
Fund,  the  Service  will  prepare  and 
publish,  by  the  60th  day  foliowii^  the 
close  of  the  fiscal  year,  a  full  report  on 
payments,  receipts,  disbursements, 
balances  of  the  Fund,  and  full 
disclosTue  on  projects  financed  by  the 
Fund. 

Russell  D.  Morris. 
Commissioner. 
[FR  Doc  »4-19«0  FiJad  l-'2«-44: 6:4S  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration.  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to.  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  2.  1994. 

ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Maniskin,  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency, 
National  Emergency  Training  Center, 
16825  South  Seton  Avenue. 


£mmitsburs.MD  21727.  (301)  447- 
1141. 

SUPPI.EMENTARY  INFORMATION:  Actillg 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  coapile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affect^ig 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  tfas 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29. 
1993,  58  FR  62718,  and  published 
changes  approximately  monthly  sinqe 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  tiM  Stale 
office  or  ofBcial  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  oootacts  wat 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  correctioiis/ 
changes  to  the  list,  and  deletions  froin 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 


•'Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelUng 
conactions;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents. 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  January  25. 1994. 
Spence  W.  Perry. 

DepvtjrCenenI  Counsel. 
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Property  name 


AOOmONS 
Arizona 

Ramada  Hotel  Valtey  HO  

Louisiana 
Red  Root  Inn  Lafayette  #140  .. 

Maryland 
Park  View  Inn 

Pennsylvania 

Holiday  Inn  City  Center 

Flamada  Inn  Qettystxjrg 

Red  Root  Inn 

Weflesley  Inn  Readmg 

Virginia 
Red  Root  Inn  Hampton  1108  .. 
Holiday  Inn  Express 

Washington 

Red      Uon      Port      Angeles 

BaystKxe  Inn 
Econo  Lodge  Seattle  Airport  .„ 
Red  Uon  Inn  at  the  Quay  

CORECTIONS/CHANGES 

Delaware 

Wilmington  Hilton 


POBoK^nouta 

No. 


Street  address 


6850  Main  St  

1718  N.  University  Ave 
9020  Balrtimore  Blvd  .. 

1800  Market  St 

2634  Emmftsburg  Rd  .. 

20009  F«.  19 

910  Woodland  Ave 

1925  Cottseum  Dr 

6401  Brandon  Ave 

221  N.  Lincoln  

13910  Pacific  Hwy.S  „ 
100  Columbia  St 


530  Naaman's  Rd.@<-95 


C% 


Soottsdale 


OoMegePark 


PMadetphia 
KAam I 


State/Zip 


Reading 


Port  Angeles  „_.. 


Ciaymont 


AZ  85251- 

LA  70507- 

MD 
20740- 

PA  19103- 
PA  17325- 
PA  16046- 
PA  19610- 

VA  23866 
VA  22150 

WA  98362 

WA  98168 
WA  98660 


DE  19703- 
2399 


TeleptXKie 


602-945-6321 
318-233-3339 
301-441-8110 


215-561-7500 
717-034-8121 
412-776-5670 
215-374-1500 

804-838-1870 
703-644-6555 

206-452-9215 

206-244-0810 
206-694-6341 


302-792-2700 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  UST  JANUARY  21.  1994  UPDATE-Continued 


Property  name 


Maryland 
Days  Hotel  arxl  ConJerence 
Center. 

Nebraska 
La  Quinta  Inn  #2811  


PO  Box/Route 
No. 


NewYofk 
Sheraton     Saratoga    Springs 
Hotel  and  Conf.  Ctr. 

Pennsylvania 

Settlers  Inn  Lid _ 

Mifflinburg  Hotel  Motel  

Holiday  Inn  Philadelphia  Sta- 
dium. 

Virginia 

Quality  Inn  Shenadoah  Valley 

Washington 

Nendel's  at  South  Center  


DELETIONS 
LA 
Sheraton  Inn  


PO  Box  100 


Street  address 


9615DeefC0Rd 


3330  N.  104th  Ave 
534  Broadway 


Four  Main  Ave  

264  Chestnut  St 

10th  Stand  Packer  Ave 


1-81  Exit  264  Junction  21 1  ... 


15901  W.Valley  Rd 


2150  Veterans  Memorial  Blvd 


City 


Tinrjonium 


Omaha 


Saratoga  Spnngs 


Hawley 

Mifflinburg  ... 
Philadelphia 


New  Marltet 


Seattle 


Kenr>er 


State/Zip 


MD 
21093- 

NE  68134- 
3764 

NY  12866- 


PA  18428- 
PA  17844- 
PA  19148- 


VA  22844- 
0000 

WA 
98188- 


LA  70062- 


Tetephone 


410-560-1000 


402-493-1900 


518-584-4000 


717-226-2993 
717-966-3003 
215-755-9500 


703-740-3141 


206-226-1812 


504-467-3111 


(PR  Doc.  94-2061  Filed  1-28-94;  8:45  ami 
BtLUNO  CODE  •n».-M-V 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Comctions  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  of  FMtoral  Regulation* 

Index,  finding  aids  ft  general  information 
Printing  schedules 

Law* 

Public  Laws  Update  Service  (numbers,  dates,  etc) 
Additional  information 

Pr— ktootlrt  DocumwH* 

Executiw  orders  and  proclamations 

PuWIc  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 


202-52»-S227 
523-S215 
629-5237 
S23-3187 
523-3447 


523-«227 

523-341f 


TIM  United  State*  Oovommant  Manual 

General  information 

Other  Sarvica* 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-6541 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3167 
523-6641 
523-«229 


ELECTRONIC  BULLETIN  BOARD 

Free  Blactronk  BuUetia  BeanUervice  for  Public     202-27S-1536, 
Law  numbtts.  and  Federal  Register  finding  aids.         or  275-0020 


FEDERAL  REQISTER  PAGES  AND  DATES,  JANUARY 


1-240 „ „ 3 

241-496 4 

499-662  S 

653-946 6 

947-1262 7 

126»-1446 10 

1447-1616 — ,..11 

1617-1888 . 12 

1889-2280 13 

2281-2518 14 

2519-2724 16 

272S-»24 19 

2925-331 2...„ 20 


331»-a612.„ 

3513-0632.... 
3633-3650.... 
3651-3770.... 
3771-3980.... 
3961-4232.... 
4233^«546._ 


.21 


25 

..-.26 
.....27 

28 

..-.31 


Fadval  Ragiatar 

VoL  59,  Na  20 
Monday,  January  31,  1994 


CFR  PARTS  AFFECTED  OURINQ  JANUARY 


At  tho  *nd  o(  each  month,  iw  ONice  of  the  Federal  Register 
pubKahes  •*parat*ly  ■  Uat  of  CFR  S*c«on*  ANected  (LSA).  whki) 
Nsts  parts  and  **c0on*  Elected  by  documenia  pubNshed  sine*  »)* 
revision  data  of  each  tw*. 


3CFR 

Frodamatiofta: 

6644 

6646 „-„„„ 

6647 

ExaeuMve  Orders: 
11 063  (Revoked  In 

part  by  EG  12892) 

122S9  (Revoked  by 

EC  12892) 

12864  (Amended  by 

EG  12890) „.. 

12891 

12893 

•"^^^▼•••••••♦••••••••■•••••••••••••1 

12895 

Admintotralive  Onlare: 
Mamocandums: 

January  1.  1994 

PrasMendal  DetecmlnaSona.- 
Na  94-7  of  December 

18,  1993 - 

Na  94-0  of  Januwy  5, 

1994 

No.  94-10  of  January 

5,  1994 „ 

No.  94-12of  JwNjary 

16,  1994 


..1261 
,.2722 
.2925 
.2927 


.2939 
.2939 


...499 
...499 
.2935 
.2938 

.4233 

.4237 
.4230 


...653 


..„...1 
.2929 

.2931 
2933 


5CFR 

Ch.  LXIII.. 

110..._ 

630 

1620 

7CFR 

2 „.. 

'16 

25 

54 

58- ™ 


.3771 
.2945 
.4241 

.11 


..2725 
..3981 
.2686 
.1890 
.1263 
-.655 
.1880 
.1890 
.18S0 
.1447 
.1447 
.2725 


201. 

210. 

215. 

220. 

253.. 

254 

272. 

^' ^••••.•••••••••••^••••••••••••••••■HZrZd 

277 2725 

301 .2281,3313 

322 „ 656 

703 3772 

906 -...1266. 1449.  1460 

907 241.  1268.  4244 

908 -....241.  1268.  4244 

910 I 1269 

925 3316 


928 


8CFfl 

3 

103.„ 
204.. 
212.... 

214 

223.... 
223a... 

238 

242 

245a... 

248 

204..... 
292.— 


103™. 

211. 

216. 


.1896 
.1455, 1896 
.501 
.1467. 1992 
..1456. 1468 

1456 

1456 

1617 

1806 

- 1470 

._ 1456 

-1456 

.1455. 1896 

.1308, 1317 

1317 

— 1317 


ii 
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236 131 7 

242 1317 

•  CFR 

94 2285 

78 2648 

PfOpOMtf  PIuIM! 

Ch.m 1499 

78 2312 

94 3029 

318 „ 550 

381 551 

« 

lOCFR 

20 „ 1 900 

28 .^ 502 

30 ^.. 1618 

34 .1. 1 900 

40  •••••••••■••••••••«•••  ••••.••.. iDiO 

SC 1. 1618 

70 i...~ 1618 

72 .'. 1618 

73 661 

PrapoMd  RuIm: 

50 979 

51 2542 

12CFR 

303 4248 

325 3779 

615„~ ^ 3785 

935..... „ 2945 

1102 1900 

PTopo««d  Hvrf— ; 

213 3796 

230 1921 

960 1323 

ISCfR 

l*ropoi>d  RutM: 

116 2782 

121 1360 

14CFR 

27 3988 

39 3,  4,  507,  509, 

511,514.1471.1903,1904, 

1905.1906,1907.1909. 

1910.1912.1913.2519, 

2950, 2952. 3651 .  3787, 3988 

71 662,947.  1472, 

1619,1620.1621.1623, 
2953. 2954, 3409, 3788. 4250 

73 „ 3990 

91 .: 2918 

97 1623.  1625,  3789.  3791 

121 1780,  3936.  3990 

125 1780 

127 3936 

135 1780.3936 

145 3936 

Propoi»d  RuIm: 

Ch.  1 31,  554,  1362. 

^  2783, 3796 

21..™ 2783 

23 2784 

27 554 

29 554 

„33 703,  704,  984,  4140 

.39 35,  265,  266,  555, 

556.1500.1501,1503,1505. 
1676, 3527, 3636,  3797. 3798 

71 706,  1677,  1679,  1680. 

1681.1683,1684.1686. 

1687.2316,2454.3032. 

\  3409,3801.3602 

\         " 


91 3409 

15CFR 

295 663 

1180 6 

Pfopo— d  Wul— ; 

290 3803 

990 1062,  1189,  1190 

16CFR 

Ch.  I 2955 

305 1626.  1627 

453 1592 

500 1862 

17CFR 

30 1 91 5 

1 2286 

5 2286 

239 242 

Propo««d  Rui««: 

1 1506 

30 1506 

33 1506 

190 1506 

201 1 509 

202 1509 

229 1509 

240 1509 

275 3033 

279 3033 

18CFR 

161 243 

250 243 

284 516 

341 :.12 

342 ; 12 

343 12 

344 12 

345 12 

347 12 

360 12 

361 12 

375 12,  1917 

385 1628 

PropoMd  RuIm: 

141 1687.  1690 

161 .: 268 

250 268 

375 1687 

385 1687 

388 1690 

19CFR 

4 1918 

12 „ 110 

102 110 

123 1918 

175 1992.2292 

134 110 

356 228 

PropoMd  RuiM: 

4 141 

10 141 

12 141 

102 141 

134 141 

177 ., 141 

20CFR 

209 ; 2292 

266 3990 

336 3996 

404 670.  1274,  1416.  1629 


416 1274,1629 

617 906 

621 874 

655 874 

PropoMdRulM: 

Ch.  Ill 3040 

200 2317.2318 

422 1363 

21CFR 

20 350.  395,  531 

74 3998 

76 2293 

100 536 

101 350.354.378,395. 

423.436 

109 1638 

178 „ 2733,3653 

310 4216 

330 3898 

341 ^ 4216 

358 4000 

369 4216 

510 1918.  1919 

520 1918.  1919.  3317 

1308 671 

Proposed  RuIm: 

Oi.  1 3040,  3042.  3043 

20 3944 

101 427 

123 

176 

178 

211 

347 

358 

1240 


.4142 
..3322 
..3322 

.2542 
.2319 
.4015 
.4142 


22CFR 

171 

41 


.2521 
.1473 


23CFR 

PropoMd  Rul«a: 

1204 

1205 


.2320 
.2337 


24CFR 

44 

45.... 

85 

92 

104 

207 

213 

221 

232 

236 

242 

251 

252 

255 

277 

280 

570 

572 

575 

576 

577 

578 

579 

597 

880 

881 

883 

884 


.2735 
.2736 
.2735 
.2735 
.1642 
.2736 
.2736 
.2735 
.2735 
.2735 
.2735 
.1474 
.1474 
.1474 
.2735 
.2735 
.2736 
.2735 
.2735 
.2735 
.2735 
.2735 
.2735 
.2700 
.2735 
.2735 
.2735 
.2735 


885 2735 

2735 

2736 

890 2736 

907 3620 

3280 2456 

3282 2456 

PropoMdRulM: 

946 1244 

960 1244 

2SCFR 

23 2248 

67 3290 

PropoMdRulM: 

163 3052 

900 3166 

26CFR 

1 12,947,1476, 

2956,2958.3318,4140 

40 4140 

47 4251 

48 4140 

602 12.  2958,  3318.  4140 

PropoMd  RuIm: 

1 807,  1690,3045. 

4261 

27CFR 

9 537 

70 2521 

PrapoMd  Rules: 

4 2548 

9 1510 

28CFR 

36 2674 

301 2666 

570 3510 

571 1238 

572 1238 

Propo««d  Rul«s: 

65 558 

68 2548 

81 37 

540 2668 

543 2668 

545 1240 

550 1240 

570 3512 

29CFR 

504 874 

1650 23 

1910 4320 

1915 146 

1926 146 

1952 2294 

2610 2295 

2619 2296 

2622 2295 

2644 2299 

2676 2296 

Proposed  Rul««: 

2530 1692 

30CFR 

904 540 

906 2739 

914 1919 

936 2300 

950 3513.3521 

PropoMd  Rules: 

253 4261 


Federal  Register  /  Vol.  59,  No.  20  /  Monday,  January  31.  1994  /  Reader  Aids 


iii 


870.. 


687.. 


914.. 
917.. 
935.. 
944.. 


....278 
...278 
,...278 
...278 
.3528 
.1921 
.3325 
.3530 


31CFR 

206 


.4536 


32  cm 

40a „ 

312 

806b 

PfopoMd  RuIm: 

199 

323 


.1645 
.2745 
.2746 

.3046 
.2786 


33CFR 

2 

3.. 

100 

147 

155 


947 

„ 947 

- 673 

674 

3749 

165 675.  676.  948.  949 

334 2916.4226 

402 2965 

PropoMdRulM: 

117 986 

34CFR 

319 1651 

429 1651 

462 1418 

472 .1418 

644.. 2658 

674 1651 

682 1651 

635 472 

692 4220 

PropoMd  RtiiM: 

75 „ 2480,2549 

76 — 2480 

600 „ 2714 

601 2714 

602 3578 

667: 3604 

682 2486 


36CFR 

200 


.2986 


292.. 


.2787 


37CFR 


.256 


tVopoMd  Wul— ; 

251 

252..... „ 

253 

254 

255 

256 

258 

259 

301 _ 

303 

304 

305. 

306 

307 


...2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2550 
..2S50 
..2550 
..2550 


308.. 
309.. 
310.. 
311.. 


..2550 
.2550 
.2550 
.2550 


38CFR 

4 677.  2523.  2529 

PropOMdRulM: 

3 278.3532 

13 3658 


39CFR 

962 


.2987 


111. 


.1512 


40CFR 

9 4478 

13 650 

52 1476.  1485,  2530. 

2532. 2535,  2537, 2540. 

2649,2747,2988,2991, 
2994,4001,4003 

61. — 542 

63 1992 

68 4478 

136 4504 

152 2748 


180 950.951.  1652. 

2751.3654.3655 

260 458 

261 458 

271 1275.  2752.  2998,  3792 

305 25 

600 677 

707 2999 

799 1992 

PropoMd  Rutot: 

Ch.  1 1923,  3047 

52 278.  707,  988,  1513, 

1693,1695,1696,2795, 

3047. 3534. 3540, 3544. 

3804,3808,3809,4016, 

4261.4263 

55 994 

63 1515 

72 3660' 

73 3660 

81 707.  4263 

131 810,  3829 

180 1700. 1702,  1704. 

2799, 2800 

186 2800 

261 709 

300 >. 71 4.  2568 

372 1 788 

430 1515 

438....... ..» 4019 

'CI  •••■•■•■•■••••••■••«•■•••■••••••«■■  ■•■■■>00 

761 3660 

799 3661 

41  CFR 

1 05-57 1 277 

201-17 952 

201-20 952 

Propo99d  RuIm: 

201-1 - 39 

201-3 ....39 

201-20 „ 39 


42  CFR 

60 

401 

405 


.3409 
...108 
.1278 


410._„ 
412.... 
413.... 
414..... 
421..... 


1278 

•••• Ioo4 

1278,  1654 

» 1278 

.679 


435 1659.  4252 

436 1658 

488 108 

488 108 

483 682 


Ch.  I „ 3040 

Ch.ll 3040 

Ch.lM 3040 

Ch.  IV 3040 

CJh.V 3040 

406 „ 714 


43  CFR 


.1486 


PubNe  Land  (Mm«: 

6986 

7025 

7026 

7027 

Propoasd  RuIm: 

12 _.. 

403 

426 

3160 


...108 
.2301 
.1489 
.3000 

.2343 

40 

...997 
...718 


44  CFR 

10 

59 

64 


...953 
.2754 
.4004 


.3319 


45  CFR 

233 

PropoMdRulM: 

Ch.  II 3040 

Ch.  Ill 3040 

Ch.  IV 3040 

Ch.  X .»..3040 

Ch.  XIII 3040 

2510 1194 

2513.... 1 1 94 

2515 1194 

251 6 1 1 94 

251 7 1 1 94 

251 8 1 1 94 

2519 1194 

2520 1 1 94 

2521 ......1 194 

2522 1194 

2523 1 1 94 

2524 ...„ „. 1194 

2530 1194 

2531 1 1 94 

2532 1 1 94 

2540 1194 


46  CFR 

501 

PropoMdRulM: 

25 

67 „.. 

114 

115 

116 

117 


.954 


2575 

725 

1994 

1994 

1994 

1994 

1 1o •••■••••••«•••••••«•».•.  1  lf04 

120 1994 

1 22 „ 1 994 


123 

124 

125 

126 

127 

128 

129 

130 

131..... 

132 

133 

134 

135 

13e..„. 
137.... 

138 

139 

160..... 

170 

171 

173 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

514 , 

571 


.1994 
1984 
1994 
1994 
1994 
1894 
1984 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
...1994 
.1994 
1994 
2575 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1515 
1923 


572 1 923 

580 1515 

581 1515 


47  CFR 

Ch.  I 

0 

1... 

13 


...3633 

542 

542 

...3794 


22 1285 

25 1285 

73 2301,  2302.  4007.  4008 

80 1285 

87 „ 1285 

90 1285 

95 „.1285 

97 542 

99 1285 

Prepo«>d  Rul*«: 

1 3050 

15 280 

73 41.  42.  43.  44.  726, 

1365, 1366. 2343. 2344. 4020 

76 - 1706 

90..: .280 

97 568 


48  CFR 

5 

14 

15 - 

17 

25 

52 

225 

252 

538 

552 


544 

.....544 
....544 
•••••944 

544 

H«.«944 
..1288 
..1288 
...3657 
..3657 


Ch.  Ill 3040 

519 .2345 

552 ..2345 


1 


IV 
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49CFR 

180 1784 

382 „ 1 366 

386. 1366 

671 .2755,3164 

1051 2303 

1063 2303 

1066 2304 

1312 2303 

PrapoMd  RuIm: 

185.... 2802 

212> 3051 

234 3051 

383 1706.  281 1 

671 281 


1312 2347 

50CFR 

222 440 

227 440 

61 1 685 

625 257,3320 

641 > 966,3749 

642 257.4255 

650 „ 2757,2777 

651 26 

663 258.  685.  698 

672 4256 

675 3000.4009 

676 701 

678 3321 

PropoMdRulM: 

17 44.  48.  53,  288.  852. 


862,869.997,3067.3326. 
3811.3824.3825.3829.3830 

23 3832 

222 3068 

227 3067.  3068.  3662 

285 2813.  3838.  4265 

301 2649 

630 3328,  3838,  4265 

638 2347 

661 ~ 3327 

672 2817 

675 2817 

678 3838 

UST  OF  PUBLIC  LAWS 

Not*:  The  1st  of  Public  Laws 
for  the  first  session  of  the 


103d  Congress  has  been 
completed  and  wMI  resume 
wtten  blNs  are  enacted  into 
law  during  the  second  session 
of  the  103d  Congress,  wtiich 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Public 
Laws  for  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  ttte 
Federal  Register  on  January 
3,  1994. 
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CFR  CHECKLIST 


This  checkJist.  prepared  by  the  Office  of  the  Federal  Register,  is 
pi*lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printina 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  conptete  CFR  set, 
also  appears  in  the  latest  Issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  nxinthty. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829  00 
domestK,  $207.25  additionaJ  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be  " 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m  eastem  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 


Stock  Number 


Prtc* 


1,  2  (2  Reserved) (869-O19-00001-1) $15.00 

3  (1992  CompikJtton 

and  Ports  100  ond 

101)  (869^)19-00002-0) 17.00 

♦ (869-01 9-000O6) 5.50 

5  Parts: 

'-«W  (869-019-00004-6)  .. 

700-1199  „ (869-019-00005-4) .. 

120O-€nd,  6  (6 

Reserved) „ (869-019-00006-2) .. 


21.00 
17.00 


7  Parts: 

0-26 (869-019-00007-1) 20.00 

27-45  ...„ (869-019-00008-9) 13.00 


46-51  (869-019-00009^7) 

52  (869-019-00010-1) 

53-209 (869-019-0001 1-9) 

210-299 (869-019-00012-7) 

300-399 (869-O19-O0013-5) 

400-699 (869-019-00014-3) 

700-899 (869-019^)0015-1) 

900-999 (869-019-00016-0) 

1000-1059  (869-019^)0017-8) 

1060-1 1 19  (869-019-00018-6) 


20.00 
28.00 
21.00 
30.00 
15.00 
17.00 
21.00 
33.00 
20.00 
13.00 


1 120-1 199  (869-019-00019^) 1 1.00 

1200-1499  (869-0 19-0002O-8)  .. 

1500-1899  (869-019-00021-6)  .. 

1900-1939  (869-019-00022-4)  .. 

1940-1949  (869-019-00023-2)  .. 

1950-1999  (869-019-00024-1)  .. 

200O^nd (869-019-00025-9) .. 


27.00 
17.00 
13.00 
27.00 
32.00 
12.00 

20.00 


8 (869-019^)0026-7) .. 

SParts: 

1-199  ™...  (869-019-00027-5) 27.00 

200-€nd  „ (869^)  19-00028-3) 21.00 

10  Parts: 

0-50  „. (869^319-00029^1) 29.00 

51-199 (86W)l'M)0030-5) 2\J00 

200-399 (869-019-O0O31-3) 15.00 

400-499 (869-019-00032-1) 20.00 

500-€nd  (869-019-00033-0) 33.00 

11  (869-019^)003*-8) 13«l 

12  Parts: 
1-199  _ (869-019-00035-6) 1 1.00 

15X)0 
26.00 
21.00 
19.00 
28.00 

..(669-019-00041-1) MM 


200-219 (869-019-00036^) 

220-299 (869-019-00037-2) 

300-499 (869-019-00038-1) 

500-599 (869-019-00039^ 

600-End  -...(869-019-00040-2) 

13 


Revtsion  Oat* 
Jon.  1,  1993 

'Jon.  1,  1993 
Jan.  1,  1993 

Jon.  1,  1993 
Jon.  1,  1993 


21.00       Jon.  1.  1993 


Jan.  1,  1993 
Jon.  1,  1993 
Joa  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,'  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 

Jon.  1.  1993 

Jan.  1,  1993 
Jan.  1,  1993 

Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Joa  1,  1993 
Jon.  1,  1993 

Jon.  1,  1993 

Jon.  1,  1993 
Jon,  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 


THI* 


Stock  Number 


Prtce      Revision  Date 


14  Parts: 

1-59  (869-OlW)0042-9)  '29.00 

fJTrl^- (869-019-M043-7) 26.00 

140-199 (869-019-00044-5) 12X10 

200-1199 (86W)19-«l045-3) 22.00 

1200-End (869-019-00046-1) 16.00 

15  Parts: 

0-299  (869-019-00047-0) .. 

300-799 _ (869-0 19-0004W) .. 

M0-€nd  (869-019-00049-6) .. 


14.00 
25.00 
19.00 

16  Parts: 

0-149  „ (869-0 19-00050^)) 7.00 

15(W99 (869-019-O0051-8) 17.00 

lOOO^nd (869-019-00052-6) 24.00 

17  Parts: 

1-lW  (869-019-00054-2) . 

200-239 (869-O19-00055-1) . 

240-€nd  (869-019-00056-9) . 

18  Parts: 

1-149  „ (869-019-00057-7) .. 

150-279 „ (869^)19-00058-5) .. 

280-399 (869-O19M)0059^3) .. 

400-£nd (869-019-0006O-7) .. 

19  Parts: 

1-199  (869-O19-00O61-5) .. 

200-€nd  „ (869-019-00062-3)  .. 

20  Parts: 

1-399  (869-O19-O0063-1)  .. 

400-499 (86^)19-00064-0)  .. 

500-End  (869-019-00065-6) .. 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019U00068-2) 20.00 

200-299 (869-019-00069-1) 6.M 

300-499 (869-O19-O0070-4) 34.00 

500-599 (869^)19-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

22.00 
12.00 


18.00 
23.00 
30.00 

i6.ra 

19.00 
15.00 
10.00 

35.00 
11.00 

19.00 
31.x 
30.00 


800-1299 (669-019-00073-9) 

1300-End (869-019-00074-7) 

22  Parts:      . 

1-299  (86W)lW)0075-5) 

300-€nd  (669^)19-00076-3) . 


30.00 
22.00 


23 (869-019-00077-1) ... 

24  Parts: 

0-199  (869-019-00078^)) 38.00 

200-499 (669^)19-00079-8) 36.00 

500-699 „ (869-019-0008O-1) 17.00 

700-1699 (869-019-00081-0) 39.00 

1700-£nd (669-019-00082-6) 15.00 


25  (669-019-00083-6) 


31.00 


2fr  Parts: 

§§1.0-1-1.60 (669-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00065-2) 37.00 

§§  1.170-1.300 (86^19-00066-1) 23.00 

§§  1.301-1400 (869-019-00087-9) 21.00 

§§  ]AO\-].440 (fe9-019-00066-7) 31.00 

§§1^441-1.500  (669-019-00089-5)  23.00 

§§1.501-1.640 (669-019-0009O-9) 20.00 

§§  1  A41-1.650 (869-019-00091-7) 24.00 

§§  1.851-1.907 „..  (669-019-00092-5) 27.00 

§§  1.906-1.1000 (669-0 19-O0O93-3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.W 


§§1.1401-£nd  (669-019-00095-0) 

2-29 (669-019^^)096-6) 

30-39  (6694)19-00097-^) 

40-49  (669-019-00096-4) 

50-299 (869-019-00099-2) 

300-499 (669-017-00100-0) 


31.00 
23.00 
16.00 
13.00 
13.00 
23.00 


Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jan,  1, 1993 

Joa  1, 1993 
Jon.  1,  1993 
Joa  1.  1993 

Joa  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 

Apr.  1.  1993 
June  1,  1993 
June  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 

Apr.  I,  1993 
Apr.  1,  1993 
Apt.  1.  1993 

Apr,  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 


Apr.  1. 
Apr.  1, 


1993 
1993 


21.00   Apr.  1.  1993 


Apr.  1, 

Apr.  1. 

Apr  I. 

Apr.  1, 


1993 
1993 
1993 
1993 


Jan.  1.  1993   500-699 „ (669-019^101-6) 6.00 


Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr  1,  1993 
Apr.  I,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
4Apr.  1,  1990 


VI 
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TM 


Stock  Hwwfrtf 


TMto 


Stock  Number 


«00-Cnd («69-019-00)02-6) 


871 

]-m 

2aKnd  .. 

2t  Perls: 

1-42  _. 

4>«ad  .... 


(8«W»1»-OOK)>4) 

(8»-01WKU0*-2) 

ZZZ!  (86W)1W)0105-1) 
.._ (869-019-00106-9)  , 

0-99  ..„.„ „ (86W)19-00107-7) 

100-499 (86W)19-0010ft-5) 

50(W99 (869-019^109-3) 

900-1899  ..„ (86W)19-00110-7) . 

1900-1910  (§§1901.1  to 

19ia999) „ (86«)l«»lll-5) . 

1910  (§§  1910.1000  to 

end)  (869-01W)01l2-3) , 

1911-1925  (86W)19^)0113-1) . 

1926 (869^17-00112-1) . 

1927-£nd (869-017-00113-^  . 

aOPerts: 

1-199  _ 

20(K699 

700-Cnd  „. 


31 
0-199  .... 
200-fnd 


(869-019-00116-6) 
(869-019-00117-4) 
(869-019-00118-2) 

(869^)19-00119^1) 
.  (869-01^-00120^) 


321 

1-39,  Vol.  I _ „ 

1-39,  Vol.  II : 

1-39,  VoJ.  IB 

1-190  .._ „ (869-019-00121-2) 

191-399 (869^19^»122-1) 

400-629 (869u01W)0123-9) 

630-699 (86W)19m0124-7) 

700-799 (869-01W)0125-5) 

800-€nd  (869-01W»126-3) 

33  Parte: 
1-124  ...... 

125-199  ... 
200-€nd  .. 


.  (869-019-00127-1) 
.  (869-01^-00128-0) 
.  (869-019-00129-8) 

.  (869-01M)0130-I) 

.  (869-01W»131-0) 

(869-019-00132-8) 


34  Pans: 

1-299  „.._ 

300-399 

400-Erxl  „.. 

35  (869-019-00133-6) 

3«  Parts: 

1-199  „ „ (86^)19-00134-4) 

200-€nd  .„„ (869-019-00135-2)  .„_, 

37 „ „ (869-019-00136-1) 

38  Parts: 

0-17  „ (869-019-00137-9) 

18-€nd  (869-019«)138-7) 

99 _ „ (869-019-00139-5) 

40  Parts: 

Wl  (869-017-00138-4) 

52  _ (869-017-001^9^2) 

53-59  (869-019-00142-5) 

61-60  ...:. (869-017-00141-4) 

81-85  ...„ „ (869-017-00142-2) 

86-99  ....._ _ (869-017-00143-1) 

100-149 (869^19^)0147-6) 

150-189 (869-017-00145-7) 

190-259 (869-019-00149-2) 

260-299 (869-017-00147-3) 

300-399 (869-019-0015M) 

400-424 4^(869-01 7-00149<J) 

425-699 (869-017-00150-3) 

700-789  .._ (869-019-00154-9) 

790-€nd  .-_ (869-017-00152-0) ._... 


8.00 

Apr.  1 

1993 

37.00 

Apr.l 

1993 

iijn 

•Apr.  1 

1991 

27II0 

Jmyl 

1993 

21X0 

JuJyl 

1993 

21.00 

J»iyi 

1993 

9i0 

Jmyi 

1993 

36.00 

Julyl 

1993 

17J)0 

jmyl 

1993 

31J» 

Julyl 

1993 

21.00 

JUyi 

1993 

22J0O 

Julyl 

1993 

14.00 

Julyl 

1992 

30.00 

JUyl 

1992 

27.00 

Julyl 

1993 

20.00 

Julyl 

1993 

27.00 

Ji^l 

1993 

18.00 

Julyl. 

1993 

29  Al 

Aiyi. 

1993 

15i» 

'July  1. 

1984 

194)0 

'July  1, 

1984 

18.00 

'July  1. 

1984 

30.00 

Julyl. 

1993 

36.00 

Julyl. 

1993 

26.00 

Julyl, 

1993 

14.00 

♦Julyl. 

1991 

2\XJ0 

Julyl, 

1993 

2Z0O 

Julyl. 

1993 

20.00 

Julyl, 

1993 

2Sjao 

Ji^l. 

1993 

24.00 

J«^l. 

1993 

27.00 

July  1. 

1993 

20.00 

Julyl. 

1993 

37.00 

Julyl. 

1993 

12.00 

Julyl. 

1993 

16.00 

J«iyl. 

1993 

35.00 

Julyl. 

1993 

20.00 

Julyl. 

1993 

31.00 

Julyl, 

1993 

30.00 

Julyl, 

1993 

17.00 

Julyl, 

1993 

31.00 

Jutyl, 

1992 

33.00 

Julyl. 

1992 

UJOO 

Julyl. 

1993 

16.00 

J»iyl. 

1992 

UJOD 

Julyl. 

1992 

33.00 

Julyl. 

1992 

36.ra 

Julyl. 

1993 

21.00 

Julyl, 

1992 

17.x 

Julyl, 

1993 

36.00 

Julyl. 

1992 

18.00 

.  Julyl. 

1993 

26.00 

Julyl. 

1992 

26.00 

Julyl. 

1992 

26.00 

July  1. 

1993 

25.00 

Julyl. 

1992 

41  Chapters: 

1. 1-1  to  1-10 _„. 

1. 1-11  to  Appemtx.  2  (2  Reserved) 
3-6 

w      **••■  ■■■••«•••«••»■•**•■**■•«•*«•«»««»«••*#•#««*  V««A«< 

9 „ 

10-17 

18.  VOL  I,  Porh  1-6 

18.  VOL  H,  Ports  6-19 

18.  Vol  in.  Ports  20-52 

19-100 


MM 

13i)0 

MM 

tM 

4,50 

13.00 

9JS0 

MM 

MM 

1100 

13J)0 

1-100  (869-019K10156-5) lOJJO 

101 (869O19-00157-3) 30.00 

102-200 (e69-019-0015*-l) 1 1X10 

201-€nd  (869-01900159^ 12.00 

42Perts: 

•1-399 „  (869-019-00160-3) 24X10 

400-429 (869^)17-00158-9) 2iM 

430-Cnd  (869-017-00159-7) 3\M 

43Psrts: 

1-999  (869-019-00163-8) 23O0 

1000-3999 (869-019^164-6) 32.00 

4000-End (869-017-00162-7) 13.00 

44  _ (869-019-00166-2) 27.00 


45 

1-199  (869-017-00164-3) 20JJ0 

200-499 „ (869-017-00165-1) 14.W 

500-1 199 (869^19^00169^7) 30.00 

1200-€nd (869-017-00167-8) 20.00 

4«  Parts: 

1-40  (869-017-00168-6) 17.00 

41-69  (869-017-00169-4) 16.00 

70-89 (869-019-00173-5) 8.50 

90-139 (869-017-00171-6) 14.00 

140-155 „ (869-017-00172-4) 12.00 

156-165 (869-017-00173-2) 14.00 

166-199 _  (869-017-00174-1) 17.00 

200-499 (869-017-00175-9) 22.00 

500-€r)d  (869-017-00176-7) 14.00 

47  Parts: 

0-19 (869-017-00177-5) 22O0 

20-39 (869-017-00178-3) 22.00 

40-69  (869^)19-00182-4) 14.00 

70-79  (869-017-00180^) 21.00 

80-&KJ (869-017-00181-3) 2400 

48  Chapters: 

I  (Ports  1-51)  (869-O17-00182-1) 34.00 

1  (Ports  52-99)  (869-017-00183-0) 22.00 

2  (Ports  201-251) (869-017-00184-8) 15.00 

2  (Ports  252-299) (869-017-00185-6) 12.00 

3-6 - (869^)17-00186-4) 22O0 

7-14  (869-01 7-00187-2) 30.00 

15-28  „.. _ (869-017-00188-1) 26.00 

29-End „ (869-017-00189-9) 16.00 

49  Parts: 

1-99  „ „.  (869-019-00193-O) 23.00 

100-177 (869-017-00191-1) 27.00 

17»-199 „ (869^l7-0019?-9) 19.00 

200-399 (869-017-00193-7) 27.00 

400-999 „....  (869-017-00194-5) 31.00 

1000-1199  (869-017-00195-3) 19.00 

1200-End (869-019-00199^ 22O0 

50  Parts: 

1-199  _ „ (869-017-00197-0) 23.00 

200-599 (869-017-00198-8) 20O0 

600-€r)d „. (869-017-00199-6) 20O0 

CFR  Index  ond  Fixings 

Aids (869-019-00053-4) 36O0 

Complete  1994  CFR  set  _ _ „....  829O0 


»Juty  1, 1984 
sjuly  1.  1984 
sjuly  1.  1984 
3July  1.1984 
'July  1, 1984 
sjuly  1.  1984 
sjuly  1.  1984 
)Juty  1.1984 
sjuly  I.  1984 
'July  1.  1984 
'July  1.  1984 
July  1,  1993 
July  1.  1993 
♦July  1,  1991 
July  1, 1993 

Oct.  1.  1993 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1992 

Oct.  1.  1993 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1993 
Oct.  1.  1992 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 
Oct. 
Oct. 
Oct. 


1,  1992 

1,  1992 

1.  1993 

1.  1992 

1.  1992 

1.  1991 

1.  1992 

1.  1992 
1,1992 


Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1993 
Oct.  1,  1992 
Oct.  1,  1992 

(Xrt.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1.  1993 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1993 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Jon.  I.  1993 
1994 
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™*  StockNumb«r  Mn      ftMMonOM  '  "•couse  Title  3  ij » <mrt  coB^jtalioa  W»  volume  «« c«  aevicxii  «*^ 

.  Comptete  set  (one^  maing) _..„...  ISLOO  ,991  P^^4^.i;J^.  S1^1J\S*JZ  SS^tZ,^!:!!^ 

Comptefe  set  (one-time  moiling) i8a.00  1992  J;^*^'' cormi«ll»ihi«eC««*«i«tau«Jaio(  juiv  1.  \<m^SxianZ 

Complete  set  (one-time  moiling) 22im  im  J1J»  July  i   IMS  .Mo.,  ol  41  Cf«  Ch,^  »-wo  con,a^  0  no-  only 

Sifcscriptwn  (moiled  OS  issued)  244.00  1994  ?,>^'*"  .'  '°  *  *****  fOf  ••  M  »«d  o(  pfocixement  reguialwro 

•^Kl^  copies 2.00  ,994  t^lSSSJg  l^'-cSS  -  ---  «  .ol^e,  ,«oe.  as  o<  >iy  ,. 

letaSt  3'.  »•♦»■»»  CW  «alMM  tewed  Apri  l,  1990.  should  be 

,  *,1S,*'IT?'^**  •"  •*  ***^  •*•  P»««»u*a»«J  during  me  perod  Apr 
r^toSd  '"^  ^  °*  •'*^  taidApfl  1    1991.^^^ 

1,  Wl  to  June  30,  1991  i»ieC»t«otawi«ied  Juir  I.  1991.  Should  be  retaoed. 
'htoamefx*ne(Hsto»*w*«»ifiwepro»»MBQ*ed<Ju^ 

J,  l99lto  September  ».  »9tt  1I»  c»  *otuine  teued  O<5ober  I  1991  *w3d 
be  retained. 


Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcli  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) .$25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PubUcations  Order  Form 

Charge  your  order. 
'  Its9a9yl 

Please  T>pe  or  Print  (Form  is  aligned  for  typewriter  use.)  lb  liu  your  ordm  md  mqulrte-OO:)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


♦6%2 


iW    ^   ^, 


mi^ 


Qty. 

Stock  Number 

Title 

Price 
Each 

Total 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

Total  for 

Publications 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  addiess/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superinte^nt  of  Documents 

Lj  GPO  Deposit  Account        I    I    I    I    I    i    1    l~l | 

[J  VISA  or  MasterCard  Account 


(City,  SjMs^ZIP  Code) 

i L 


I   I    I    I    I    I 


(Daytime  phone  including  area  code) 

Mailorder  to: 

New  Orders,  SnpcrinteiidcBt  of  DocuBCBts 

pa  Ban  371954,  PtOsbargh,  FA  15250-7954 


(Credit  card  expiraUon  date)        Thank  you  for  your  order! 


(Signature) 


Nn(-« 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  docunients  for 
publication  in  the  FederaJ  Register.  The 
updated  requirements  in  the  handbook     ' 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 


Order  processing  code:   •5133 

*  -lin^  J  please  send  me  the  following  indicated  puUications 


Charge  your  order. 


To  fax  your  ordera  and  ln<|iil'*M-(202)  S12-22Sa 
copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  Hie  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  imom) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I — 1  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        [Z 
LJ  VISA  or  MasterCard  Account 


]-n 


(City,  State,  ZIP  Code) 

I L 


(Credit  card  expiration  dale) 


Thamkyou  for  yotir  oritrt 


(Daytime  phone  including  area  code) 

(Signature) 
4.  Mail  lb:  New  Orders,  Superintendent  of  Documents,  P£)l  Box  371954.  Pittsbui^h,  R\  15250-7954 


(Rrr  12/t1) 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newty  enacted  laws  and  prices.) 


Ordtf  ProcMiing  Coda: 

*  6216 


C/iarge  your  order. 
/fUEteyf 
lb  fax  your  orders  (202)  512-2233 


Superintendent  of. Documents  Subscriptions  Order  Form 

I I  YI^o,  enter  my  subscription(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ .'International  customers  please  add  25%.  Prices  include  regular  dontestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Sute,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  wc  nuke  your  uune/Mldrcas  available  to  other  mailers?  LJ   Lj 


Please  Choose  Method  of  Payment: 

I I  Check  ftyable  to  the  Superintendent  of  Documents 

[H  GPO  Deposit  Account        I    I    I    I    I    I    I    l~n 
LJ  VISA  or  MasterCard  Account 


1  1 

II    II    II    1 

1     1     1     1     1     II 

1  1  1 

(Credit  card  expiration  date) 

Thank  you  for 

your  order! 

(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


(|-<M) 


Public  Papers 
of  the,     ' 

Presidents 
oftlie 
United  States 


Annual  voiumet  CMlaining  ikc  public  mn»a$n 
and  ■talamrata.  newt  ooafartnctt,  and  oilier 
MlectMl  papcn  rrttaacd  by  Iha  While  Houm. 

Voiumet  for  Ihe  following  ycart  are  available:  other 
volumes  not  listed  ai*  out  of  print. 


Ronald  Reagan 


1M3 

(Book  I). — 

IMS 

(Book  II) 

1IM 

(Book  n  

1«« 

(Book  If) 


■  tnM 


George  Bush 

1969 

(Book  I) 


-.$38.00 


1989 

(Bookn) .$404W 


~SMi 


lau 

(Book  I)  „ 

IMS 
(Book  II). 


(Book  I) nrm 


(Book  II). 

1M7 
(Bookl)-- 


-SMJi 


1990 
(Bookq 

1990 
(Book  11).. 

1991 
(Book  I)  — 


1991 

(Book  n) 444.00 

19S2 

(Book  I) $47J» 


MIM 
M 


1992 
(Bookn). 


...$494M> 


1H7 

(Book  II) 

1988 

(Book  I) „.„ 

(Book  n) 


snM 


MtM 


Pubiithed  by  Ihe  Office  of  the  Federal  Rctialer.  National 
Archives  and  Records  Adminislr«tHMi 

Mail  order  to: 

New  Ordert,  Superintendent  of  Documenu 

P.O.  Box  3719S4.  Pittsburgh.  PA  13230-7954 


Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  a\so  includes 
comprehensive  name  and  agency/subject  indexes. 
'  Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Onler  Procaasmg  Coda: 

*6395 


me . 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2250 
.copies  of  the  The  United  States  Govemment  Manual,  1993/94  S/N  069-000-00053-3 


I    I  YES,  please  send 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State.  Zip  «xk) 

(Daytime  phone  including  area  code) 

Please  ciioose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 
Q  GPO  Deposit  Account        |    j    |     j     j 


□  visa  □MasterCard  Account 

u 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Purchase  order  oa) 


(Authorizing  signature)  Ctev  »%}) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  0iis  example: 


A  tenewal  notice  will  be 
lent  approximately  90  days 
before  thit  date. 
./ ,    ..., 


A  tenewal  notice  will  be 
•ent  approximately  90  days 
before  this  date. 

DEC94  R  1  : 


:john  smith 
:  212  main  street 
:  forestville  md  20747 


DEC94  R  1  :  JAFRDO     SM1TH212J 

:  JJOHN  SMITH 

:  :212  MAIN  STREET 

:  :  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated.  ^ 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ontar  PiecMikig  CodB 

*5468 


Superintendent  of  Documents  Subscription  Order  Fomi     diwv*  your  onhr. 

To  fax  your  orders  (202)  512-^3 


k.  ^  J 


OTCOi  please  enter  my  subscriptions  as  folows: 


.  subscripttons  to  Federal  Register  (Ff^;  fX^Ax^irjg  the  dafly  Federal  Re^ster.  m 
of  Code  of  Federal  Regulations  Sections  Affected,  at  M90  (»6 1 2 .  50  foreigr^  each  per  year. 

si*scriptions  to  Federal  Register,  dany  oo/k  (FRDO).  at  *444  (^55  Ibreigi)  each  per  yea^^ 


The  total  cost  of  my  order  Is  $_ 


,  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  nam* 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  Zip  code 


For  privacy,  check  box  below: 

□  Do  not  n^ake  nrty  rtame  available  to  other  mailers 
Check  mettxxi  of  payment: 

□  Check  payat)le  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    m-n 

□  VISA      □  MasterCard    |     |     |     |     Itexpiratlon  datel 

I   I   I   I   I   I   I   I   I   I   I   I   I   I   I    I   I   ITT-l 

Thank  you  for  your  onlert 


Daytime  phone  Including  are*  code 


Purchase  order  number  (optional) 


Authorizing  signature  vm 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


Guide  to 
Record 
Retention 
Requirennents 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUTOE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I I   l£S,  please  send  me  the  following: 


Of^9t  PPOOMiiflQ  CodVT 

* 


Charge  your  order. 
IVtEasy! 

lb  fax  your  orders  (202)  512-2250 


L-J-^ 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  PersonaJ  Name) 


(Please  type  or  print) 


(Additional  address/attention  tine) 


Please  Choose  Method  of  Figment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         I     I     I     I     I     |     I     I  ~  Lj 


(Street  address) 


(City,  Slate,  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 

II                                    1                  1     1         1         1     1 

1                         (Credit  card  expiration  dale)               Thank  yOU  for 

your  oruer! 

(Purchase  Order  No.) 

YES    NO 

May  we  makiiryour  aaaw/addnsR  available  t»^o(licr  mailers?  I I    I I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


|5/»J) 


© 


Printed  on  rccvclccl  paper 


; 


